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1438-74 217 =| 1450-72 « —§ 1090 
1438-75 217 =| 1451-73 © § 1089 
1438-76 217 | 1451-74 * cs 
1438-77 217 1451-75 ¢ s 
1488-78 217 «| 1451-76 se we 
1438-79 217 «| 1451-77 s¢ oe 
1438-81 218 | 1451-78 © $1086 
1439-82 218 | 1451-79 Ue s 
1439-83 218 | 1451-80 ox < 
1439-84 218 | 1451-81 VS IOS 
1439-86 218 | 1451-82 « § 1090 
1439-87 218 | 1451-83 S Se 
1489-88 Mech. Liens | 1452-84 se bf 
§ 21 | 1452-85 « Lt! 
1439-89 219 | 1452-86 “$1092, 
1439-90 219 | 1452-87 ««  -§ 1084 
1429-91 219. | 1452-88 “  -§ 1086 
1440-92 220 | 1452-89 iN, “ 
1440-93 220 | 1452-90 fe < 
1440-94 220 1452-91 “s 
1440-95 220 | 1453-92 <“ ue 
1440-96 220 | 1458-93 = “t CS 
1440-97 221 | 1453-94 ss ye 
1440-98 221 | 1453-95 es aS 
1440-99 221 | 1453-96 < Us 
1441- 1 224 1453-97 ve ie 
1441— 2 224 | 1453-98 3) 
1441- 3 224 1453-99 “ “ce 
1441- 4 223 | 1453-1 6 8 1245 
1441- 5 223 | 1453- 2 te Sas 
1441- 6 223 | 1458-3 « “ 
1441-7 Receivers | 1454-4 “8 1245 
§449 | 1454-5 iS 
1442- 8 se ¥¢ 1454- 6 “ “ 
1442- 9 “ §466 | 1454-7 “ « 
1442-10 « $475 | 1454-8 “ “ 
1442-11 “ $466 | 1454-9 « “ 
1443-13 “ §492 | 1455-10 «“ 
1443-15 225 | 1455-11 Sal 5G 
1443-16 225 | 1455-12 “« § 1244 
1448-17 225° | 1455-13 “$1248 
1448-18 225 | 1456-14 ee 91252 
1448-19 225, 1456-15 ee hy 
1443-20 225 | 1456-16 eS. 1255 
1444-21 226 | 1456-17 an ree. ee 
1444-22 226 | 1456-18 a ce 
1444-23 226 1456-19 a5 a 
1445-24 226 | 1456-20 as oe 
1445-25 226 | 1456-21 §¢. 38-1250 
1445-27 228 | 1456-22 fs fs 
1445-28 228 | 1457-23 ee * 
1446-29 228 | 1457-24 « 
1446-30 229° | 1457-25 234 
1446-31 229 | 1457-26 234 
1446-32 229 | 1457-27 234 


Z 


: 


ee Ae ae Tee a 
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CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


—_—— 

36 Cye 60 C.J. 
Page Note Sec. 
1468-29 , 267 
1468-30 267 
1469-31 267 
1469-32 267 
1469-33 267 
1469-34 267 
1469-35. 267 
1469-36 267 
1469-37 267 
1469-38 267 
1469-40 268 
1470-41 268 
1470-42 268 
1470-43 268 
1470-44 268 
1470-45, 268 
1470-46 268 
1470-47 268 
1470-48 268 
1470-49 268 
1470-50 268 
1470-51 268 
1470-52 268 
1470-53 268 
1471-54 269 
1471-55 269 
1471-56 269 
1471-57 269 
1471-58 270 
1471-59 270 
1471-60 270 
1471-61 270 
1471-62 270 
1471-63 270 
1471-64 270 
1471-65 Mun. Corp. 
§ 1777 

1471-66 270 
1472-68 271 
1472-69 271 
1472-70 271 
1472-71 271 
1472-72 271 
1472-74 271 
1473-75 271 
1473-76 271 
1473-77 271 
1473-7 275 
1473-80 275 
1473-81 bi 20e 
1473-82 275 
1474-83 275 
1474-84 275 
1474-85 275 
1474-86 275 
1474-87 205 
1474-88 275 
1474-89 215 
1475-90 275 
1475-91 275 
1475-92 272 
1475-93 272 
1475-94 273 
1476-95 273 
1476-96 274 
1476-98 286 
1476-99) 286 
1476- 1 286 
1476- 2 286 
1476- 3 286 
1477- 4 286 
1477- 5 286 
1477- 6 286 
1477- 8 287 
1477- 9 287 
1478-16 ’ 287 
1478-11 287 
1478-13 287 
1478-14 287 
1478-15 287 
1478-17 288 
1479-18 288 
1479-19 288 
1480-20 * 288 
1480-21 288 
1480-22 288 
1481-23 288 
1481-24 288 
1481-25 288 
1481-26 288 
1481-27 288 
1481-28 ~ 288 
1481-29 288 
1481-30 288 


STREET RAILROADS—Continued 


36 Cyc 


Page Note 


1482-31 
1482-32 
1482-33 
1483-34 
1483-35. 
1483-37 
1483-38 
1484-39 
1484-40 
1484-41 
1484-42 
1484-43 
1484-44 
1484-46 
1484-47 
1484-48 
1484-49 
1484-50 


60 C.J. 
Sec. 


PY ee 
36 Cyc 


Page Note 
1499-34 


1502-52 
1502-53 
1502-54 
1502-55 
1502-56 
1502-57 
1502-58 
1502-59 
1503-60 
1503-61 
1503-62 
1503-63 
1503-64 
1503-65 
1503-66 
1504-68 
1504-69 
1504-10 
1504-71 
1505-72 
1505-73 
1505-75 
1505-76 
1505-77 
1505-78 


1507-92 
1508-93 
1508-95 
1508-96 
1508-97 
1509-98" 
1509-99 
1509- 1 
1510- 4 
1510- 5 
1510- 6 
1510- 8 
1510- 9 
1510-10 
1510-11 
1510-12 
1510-13 
1511-14 
1511-16 
1511-17 
1512-18 
1512-22 
1512-23 
1512-25 
1513-27 
1513-28 
1513-29 
1513-30 
1514-32 
1514-33 
1514-34 
1515-37 
1515-38 
1515-39 
1515-40 
1515-41 
1516-42 
1516-43 
1516-44 


60 C.J. 


Sec. 


36 Cye 
Page Note 
1516-45 
1516-46 
1516-47 
1516-49 
1517-50 
1517-51 
1517-52 
1517-53 
1517-54 
1517-55 
1518-56 
1518-57 
1518-58 
1518-59 
1519-60 
1519-61 
1520-63 
1520-64 
1520-65 
1520-66 
1521-67 
1521-68 
1521-69 
1521-70 
1521-71 
1522-72 
1522-73 
1522-74 
1522-75 
1523 -76 
1523-77 
1523-78 
1524-79 
1624-81 
1525-82. 
1525-83 
1525-84 
1526-85 
1526-86 
1526-87 
1526-88 
1526-89: 
1526-90 
1526-91 
1526-92 
1526-93 
1526-95 
1526-96 
1527-97 
1527-98 
1527-99 
1527- 1 
1527- 2 
1527- 3 
1528- 4 


1528- 5 
1528- 6 
1528- 7 
1528- 8 
1528- 9 
1529-10 
1529-11 
1529-12 
1529-13 
1529-14 
1529-15 
1529-16 
1529-17 
1530-18 
1530-19 
1530-20 
1531-21 
1531-22 
1531-23 
1531-24 
1531-25 
1531-26 
1531-27 
1531-28 
1532-29 
1532-30 
1532-31 
1532-32 
1532-33 
1532-34 
1532-35 
1532-36 
1533-37 
1533-388 
1533-39 
1533-40 
1533-41 
1533-42 
1534-43 


36 Cyc 


1554-44 


aa 


XXV111 
36 Cyc 60 C.J. 
Page Note Sec 
1554-46 392 
1554-47 392 
1555-48 392 
1555-49 418 
1555-50 411 
1555-51 396 
1555-52 395 
1556-53 397 
1556-54 392 
1556-55 892 
1556-56 392 
1556-57 392 
1557-58 396 
1558-60 392 
1558-61 392 
1558-62 395 
1559-63 397 
1559-64 395 
1559-65 395 
1559-66 398 
1559-67 898 
1560-68 398 
1560-69 398 
1560-70 398 
1560-71 398 
1560-72 398 
1560-74 400 
1561-75 400 
1561-76 400 
1561-77 400 
1561-78 400 
1561-79 400 
1561-81 404 
1562-82 404 
1562-83 404 
1562-84 404 
1562-85 404: 
1562-86 404 
1562-88 405 
1563-89 Negl. § 564 
1563-90 405 
1563-91 405 
1663-92 405 
1564-93 405 
1564-94 405 
1564-95. 405 
1564-96 405 
1565-97 406 
1565-98 406 
1565-99 406 
1565- 1 406 
1565- 2 406 
1565- 3 407 
1566- 4 413 
1567- 5 418 
1567- 6 417 
1567— 7 417 
1567- & 409 
1568- 9 411 
1568-10 412 
1568-11 416 
1568-12 416 
1568-13 416 
1568-14 416 
1568-15 416 
1568-16 414 
1569-18 418 
1569-19 418 
1569-20 418 
1569-21 418 
1569-22 418 
1569-23 418 
1570-24 418 
1570-25 420 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


36 Cyc 


. |Page Note 


1570-26 
1570-27 
1570-28 
1570-29 
1571-30 
1571-81 
1571-32 
1571-33 
1672-34 
1572-35 
1572-37 
1572-38 
1572-39 
1573-40 
1573-41 
1573-42 


60 C.J. 
Sec. 


STREET RAILROADS—Continued 


36 Cyc 
Page Note 


JED S A Ay 
60C.J.| 36 Cyc 
Sec. |Page Note 
442 | 1595-83 
439° | 1595-84 
489 | 1595-85 
439 | 1595-86 
441 | 1595-87 
443 | 1595-88 
442 | 1595-89 
442 | 1596-90 
442 | 1596-91 
442 | 1596-93 
447 | 1596-94 
447 | 1596-95 
447 | 1597-96 
447 | 1597-97 
450 | 1597-98 
450 | 1597-99 
450 | 1597-1 
450 | 1597- 2 
450 | 1598- 3 
450 | 1598- 4 
450 | 1598-6 
454 | 1598- 7 
454 | 1598- & 
451 | 1599- 9 
454 | 1599-10 
454 | 1599-11 
457 | 1599-12 
457 | 1599-13 
454 | 1599-14 
454 | 1600-15 
454 | 1600-16 
454 | 1600-17 
454 | 1601-18 
454 | 1601-19 
452 | 1602-20 
456 | 1603-22 
456 | 1603-23 
456 | 1604-24 
456 | 1604-25 
456 | 1604-26 
456 | 1604-27 
456 | 1604-28 
452 | 1605-29 
452 | 1605-30 
452 | 1605-31 
452 | 1606-32 
452 | 1606-33 
452 | 1606-34 
452 | 1606-35 
452 | 1607-36 
452 | 1607-87 
452 | 1607-38 
453 | 1607-40 
453 | 1608-41 
453 | 1608-42 
453 | 1608-44 
453 | 160845 
453 | 1608-46 
454 | 1608-48 
455 | 1608-49 
455 | 1608-50 
451 | 1609-51 
455 | 1609-52 
455 | 1609-53 
455 | 1609-54 
455 | 1609-55. 
455 | 1610-56 
455 | 1610-57 
458 | 1610-58 
458 | 1610-59 
458 | 1610-60 
458 | 1611-61 
458 | 1611-62 


(aE 
60C.J.| 36 Cyc 
Sec. |Page Note 


1611-63 
1611-64 
1611-65 
1612-66 
1612-67 
1612-68 
1612-69 
1612-70 
1612-71 
1612-72 
1612-73 
1612-74 
1612-75 
1613-76 
1613-7 
1613-78 
1613-79 
1613-80 
1613-81 
1614-82 
1614-83 
1614-84 
1614-85 
1614-86 
1615-87 
1615-88 
1615-89 
1615-90 
1615-91 
1616-92 
1616-94 
1616-95 
1616-96 
1617-97 
1617-98 
1617-99 
1618-1 
1618- 3 
1618- 4 
1618- 5 
1618- 6 
1618- 7 
1619- 8 
1619-10 
1619-11 
1620-12 
1620-13 
1620-14 
1620-15 
1620-16 
1620-17 
1621-18 
1621-19 
1621-20 
1621-22 
1621-23 
1621-24 
1622-25 
1622-26 
1622-27 
1623-28 
1623-29 
1623-30 
1623-31 
1623-32 
1693-33 
1623-34 
1624-35 
1624-26 
1624-37 
1624-38 
1624-39 
1624-40 


\ 


60 C.J. 
Sec. 


ea aan 
36 Cyc 
Page Note 


§ 1258 
5: 


a ie a 


is 
cig 
ane 
jay 
wicca co HHH RIO ORE 


bo. 32 
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en 
60 C.J. 
Sec. 
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36 Cyc 


Page Note 


848-19 
349-20 
349-21 
349-22 
349-23 
350-24, 
350-25 
350-26 
350-27 
350-28 
351-29 
351-30 
301-31 
351-32 
351-33 
351-34 
351-35 
352-36 


wee 


= 
60C.J.| 36 Cyc 
Sec. |Page Note 
4 352-87 
4 352-38 
4 352-39 
4 352-40 
4 352-41 
4 352-42 
4 352-43 
6 352-44 
6 352-45 
6 353-46 
6 353-47 
6 353-48 
6 358-49 
6 353-50 
6 353-51 
6 853-52 
6 353-53 
6 
29 392-69 
29 392-70 
29 392-71 
29 393-72 
29 393-73 
35 393-74 
35 398-75 
35 394-76 
35 394-77 
35 394-738 
35 394-79 
20 394-80 
20 395-84 
35 395-85, 
35 395-86 
12 5-87 
12 395-88 
97 395-89 
110 395-90 
54 395-91 
98 395-92 
104 395-93 
112 396-94 
33 386-95 
33 396-96 
33 396-97 
33 396-98 
32 396- 1 
34 396- 2 
34 397- 3 
133° 397- 4 
2 397- 5 
125 397- 6 
125 897- 7 
125 397- 8 
125 398- 9 
125 398-10 
125 398-12 
127 398-13 
127 398-14 
131 398-15 
133 398-16, 
132 398-17 
133 398-18 
138 398-19 
183 399-20 
133 399-21 
133 399-22 
1380 899-23, 
130 399-25 
130 399-27 
134 399-28 
134 399-29 
13 400-80 
134 401-31 
134 401-32 
16 401-33 
1386 401-34 
185 401-35 
135 401-36 
186 402-37 
135 402-38 
135 402-39 
185 402-40 
185 402-41 
188 402-42 
140 405-43, 
141 405-44 
139 405-45 
148 406-46 
148 406-47 
1438 406-48 
143 406-49 


— 
60C.J.| 36 Cyc 
Sec. |Page Note 
6 358-54 
6 854-55 
6 354-56 
7 354-57 
i 354-58 
7 354-59) 
d 354-60 
a 354-61 
"6 354-62 
8 354-63 
8 354-64 
8 355-65 
8 355-66 
10 355-67 
10 355-68 
9 355-69 
13 355-70 
SUBROGATION: 
143 406-50 
143 406-52 
36 406-53 
36 406-54 
36 406-56 
36 407-57 
36 407-58 
36 407-59 
36 407-60 
36 407-61 
36 407-62 
37 407-63 
38 407-64 
38 407-65 
38 407-66 
38 408-67 
38 408-68 
38 408-69 
38 409-70 
38 409-71 
38 409-72, 
39 409-73 
39 409-74 
89 409-75 
41 409-76 
115 409-717 
39 409-73 
40 410-79 
40 410-80 
40 410-81 
40 410-82 
41 410-83, 
41 410-84 
41 411-85 
41 411-86 
41 411-87 
79 412-88 
40 412-89 
41 412-90 
41 412-91 
41 413-92 
41 413-94 
41 413-96 
42 413-98 
42 414-99 
42 414-1 
36 414— 2 
42 415- 3 
38 415- 4 
39 415- 5 
42 415- 6 
42 415- 9 
42 416-11 
45 416-12 
45, 416-13 
67 416-14 
43 417-15 
45 417-16 
45 417-17 
45 417-18 
48 417-20 
43 417-21 
43 417-22 
43 A 7-23 
64 417-24 
49 417-25 
49 417-26 
49, 5d 418-28 
56 418-29) 
55 418-30 
65 418-31 
65 418-82 
65 418-33 


oa 
60 C.J. 
Sec. 


66, 


SUBMISSION OF CONTROVERSY 


36 Cyc 
Page Note 


355-71 
355-72 
855-73 
356-74 
356-75 
356-76 
356-77 
356-78 
357-79 
357-80 
357-81 
857-82 
357-83 
357-84 
357-85 
357-86 
357-87 


418-34 
418-35 
418-36 


419-37 
419-38 
419-39 
420-40 
421-41 
421-42 
421-43, 
421-45. 
421-46 


421-47 
421-50 
421-51 
421-52, 
421-53 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


21 
Judgmts. 
§ 1605 


xXX1X 
86 Cyc 60 C.J. 
. |Page Note Sec. 
357-88 ‘ iad 
357-89 11 
358-90 18 
358-91 18 
358-92 18 
358-93 18 
358-94 18 
358-95, 17 
358-96 17 
358-97 17 
358-98 17 
358-99 17 
358- 1 17 
358- 2 7, 
359- 8 17 
359-4 App. & EH. 
§ 457 
430-21 iil 
430-22, 64 
430-24 78 
430-25 vue 
430-26 64 
430-27 43 
431-28 64 
431-29 65 
431-380 64 
431-31 64 
481-32 33 
431-33 33 
431-34 63 
431-35 63 
431-36 63 
431-37 63 
432-39 82 
432-42, 82 
432-43 75 
432-44 82 
432-45 82 
432-46 ak he 
433-48 83 
434-49 83 
484-50 83 
434-52 83 
434-53 76 
434-54 83 
434-55 83 
434-56 83 
434-57 16 
434-58 83 
434-59 83 
434-60 92 
434-61 88 
434-62 88 
434-63 88 
434-64 88 
435-65. 79 
435-66 79 
435-69 88 
435-70 85 
485-71 64 
435-72 85 
435-73 85 
436-74 85 
436-75 85. 
436-77 85 
436-79 79 
487-80 85 
437-81 85. 
437-82 Prin. &S. 
§ 370 
438-83 fy SB 7B 
438-84 Lim. of Act. 
§§ 20-25 


438-85 Prin. & S. 
§ 370 


428-86 Guaranty 

§ 182 
439-91 Prin. & S. 

§ 372 
439-92 © 8 370 
439-93 $0 
439-94 90 
439-95 91 
439-96 91 
439-97 91 
439-98 91 
440- 1 96 
440- 2 94 
440- 3 82 
440- 4 94. 


XXX 
36 Cye 60 C.J. 
Page Note Sec 
440- 5 94 
440- 6 92 
440- 7 92 
441-8 92 
441- 9 92 
441-13 Ex. & Adm. 
§ 1809 
442-15 92 
442-16 292 
442-17 Ex. & Adm. 
§ 491 
442-20 13 
442-21 93 
442-22 93 
442-23 95 
442-24 93 
443-25 9 
443-26 98 
444-27 98 
444-28 98 
444-29 98 
445-30 101 
445-31 104 
445-32 98 
445-33 98 
445-34 105 
445-35, 108 
446-36 108 
446-37 98 
446-38 98 
37 Oye 0 00. 
Page Note Sec. 
482-1 id 
483- 2 1 
483- 6 i 
483- 7 1 
483- 8 1 
483- 9 5 
483-10 2 2 
483-11 - 5 
483-12 5 
483-13 4 
483-14 4 
483-15 4 
484-16 9 
484-17 2 
484-18 25 
484-19 25 
484-20) hy 
484-21 8 
484-22 8 
484-23 8 
485-24 8 
485-25 8 
§18- 1 1 
518- 2 1 
519- 3 ut 
519- 4 1 
§28- 4 “1 
528- 6 4 
529- 9 2 
539- 1 1 
539- 2 1 
539-3 a 
539- 4 1 
539- 5 1 
539- 6 1 
539- 7 1 
539- 8 Holidays §1 
539- 9 2 
§39-10 2 
539-11 2 
540-12 ) 
540-13 3 
540-14 4 
540-15 4 
540-16 4 
540-17 4 
540-18 6 
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36 Cye 


. |Page Note 


446-39 


37 Cye 
Pace Note 
485-26 


(SS 
60 C.J. 
Séc. 
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0 0.3.36 Cye 
Sec. 


a 
60C.J.| 36 Cyc 60 C.J. 
Page Note Sec. |Page Note See. 
452-76 104 458- & 109 
452-77 104 458- 9 109 
452-79 107 458-10 109 
453-80 107 459-11 -110 
453-81 107 461-12 110 
453-82 107 461-14 110 
453-83 Executions 461-15 110 
817 461-16 110 
453-84 107 461-18 110 
453-85 107 461-19 110 
453-86 107 461-20 110 
453-87 108 462-23 110 
454-88 108 462-26 110, 
454-89 108 462-27 110° 
454-90 108 462-28 110 
454-91 108 462-29 116 
454-92 108 462-30 110 
454-93 108 462-31 110 
454-94 109 464-40 116 
454-95 108 464-41 116 
454-96 109 464-45 114 
455-97 109 465-48 abet 
455-98 109 465-49 111 
456-99 Mortg. 465-50 111 
§ 1465 465-51 11 
457- 1 s¢ 8 1466 465-52 111 
457- 2 109 465-53 id 
457- 3 109 465-54 112 
457- 4 109 466-55 112 
457- 5 109 
SUBSCRIPTIONS 
37 Cye 60 C.J.) 37 Cye 60 C.J. 
Page Note Sec. |Page Note Sec 
492-50 17 496-74 27 
492-51 17 496-75 27 
492-53 39 496-76 28 
493-53 39 496-717 28 
493-54 39 496-73 28 
493-55 40 496-80 29 
493-56 40 497-81 29 
493-57 40 497-82 30 
493-58 19 497-83 30 
493-59 19 497-84 31 
493-60 20 497-85 32 
494-61 20 498-86 32 
494-62 23; 498-87 32 
494-63 23 498-88 32 
494-64 22 498-90 33 
494-65 21 498-91 33 
494-67 24 498-92 33 
494-68 24 499-93 34 
494-69 Sunday § 67 499-94 34 
494-70 24 499-96 85 
494-71, 24 499-97 35 
496-73 26 500-98 35. 
SUICIDE 
520- 9 2 520-13 3 
520-11 3 520-14 3 
520-12 3 521-16 4 
SUMMARY PROCEEDINGS 
530-18 9 530-23 8 
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(2) Instructions [§ 33] p 15 
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Boiler Insurance 8 C.J. p 1140. 
Inspection of: 


Locomotive boilers see Master and Servant § 498, 


Steam vessels see Shipping § 29. 


Vessels carrying passengers see Shipping § 886. 
Municipal regulations see Municipal Corporations § 577. 


[§ 1] Steam is the elastic aeriform fluid into” 
which water is converted when heated to the boiling 


CROSS REFERENCES ~ 


Negligent injury of servant through locomotive boiler 
explosion see Master and Servant §§ 497, 498. 


I. DEFINITION 


point. 


Public utilities generally see Public Utilities 51 C.J. p 1. 
Release of steam pressure on stopping of vessels see 
Shipping § 887. 3 


II. REGULATION AND CONTROL 


[§ 2] Since steam boilers may be classed as dan- 


gerous agencies,” the enactment and enforcement of 


1. Reynolds v. Washington Real 
Estate Co., 49 A. 707, 23 R.I. 197, 208. 


[a] “Steam” is not synonymous 


with “power.’—‘The common speech: 


of people indicates that there is a dif- 
ference between ‘steam’ and ‘power’ in 
the popular understanding, at least; 
for we speak of heating our houses by 
\or with steam, but never by or with 
power. We inquire of a manufacturer 
by what power he runs his mill, and 
he replies steam, water, or electric 
power, as the case may be, and the 
question excites no surprise. If, how- 
ever, ‘steam’ and ‘power’ mean the 
same thing, it would be a very idle in- 
quiry as to what power was usea to 
run the mill inquired about.” Reyn- 
olds v. Washington Real Estate Co., 
49 A. 707, 710, 23 R.I. 197 


[b] , Steam as motive power is not 
inclusive of electricity generated by 
ita erospect\|Park, | etc.) Re. Go. vy. 
Coney Island, ete., R. Co., 39. N.E. 17, 
144 N.Y. 152, 26 L.R.A. 610. 


“Power” see 49 C.J. p 1242, 


2. See State v. McMahon, 68 N.W. 
77, 65 Minn. 453; Rosenfeld v. Albert 
Smith & Son, 168 N.Y.S. 214, 180 App. 
eis COT  fathew25- NE. 924;5.227 N.Y 


[a] Reason for statutory regula- 


tion.—"“In view of the universal use 
of steam in all kinds of manufactur- 
ing and mechanical business, and even 
in farming operations,—small as well 
as large,—no one should doubt the 
wisdom of the enactment and enforce- 
ment of a reasonable measure in 
reference to the inspection of such 
dangerous agencies as steam boilers, 
and the machinery connected there- 
with, and the examination, as to their 
qualifications, of those who are in- 
trusted with their management.” 
State v. McMahon, 68 N.W. 77, 65 
Minn. 453. 


8. State v. McMahon, supra. 


[a] Apartment house hboiler.—Un- 
der Rev. L. (1905) § 2186, as well as 
under L. (1919) e¢ 240, the owner of an 
eight-family apartment house using a 
low-pressure steam boiler for heating 
purposes is required to have the boil- 
er inspected and to pay the inspection 
fee fixed by the statute. Davidson v. 
een fy 177 N.W. 495, 145 Minn. 
371. 


[b] Boiler of portable threshing 
machine is not subject to boiler in- 
spection under Act May 2, 1905 (P. 
L. p 352) when used to thresh wheat 
for a farmer on his own premises, 
whether help was furnished by the 
farmer or a thresherman. In re Boil- 


reasonable measures with reference to inspection® 


er Inspection of Threshing Machines, 
28 Pa.Dist. 635. 


{c] Jurisdiction to inspect.—St. 
(1907) c 465, as amended by St. (1909) 
c 393 § 1, excepting boilers under the 
jurisdiction of the United States from 
the requirement of inspection, only 
excepts those as to which the United 
States has exclusive authority to 
legislate, or as to which it has actual- 
ly asserted its authority. Common- 
wealth v. Breakwater Co., 100 N.E. 
1034, 214 Mass. 10. 


[d] English Boiler Explosions Act. 
—(1) Where an engine in a mine was 
worked by steam from a boiler at the 
surface more than thirteen hundred 
feet distant, and a stop valve in a pipe 
in the mine near the engine blew out 
killing two men, it was held that this 
was a “boiler explosion” within 
English Boiler Explosions Act (1882) 
§ 38, which declares that “the term 
‘boiler’ means any closed vessel used 
for generating steam, or for heating 
water, or for heating any other liq- 
uids, or into which steam is admitted 
for heating, steaming, boiling, or any 
other similar purposes,” and that the 
board of trade could conduct an in- 
quiry into the causes and circum- 
stances attending the accident, part 
of § 4 of Act of 1882 having been re-. 
pealed by Act (1890) § 2. Reg. y. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and regulation,* and the examination as to quali- 
fications of those who are intrusted with their man- 
agement,° is a.proper police regulation, and it is 


not unreasonable to exempt from the operation of 


such measures boilers which have been inspected and 
certified as safe by insurance companies duly au- 
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thorized to insure steam boilers within the state,°® 
nor to exempt locomotive engineers employed by 
railroad companies.’ The right of an inspector to 
appoint an assistant is controlled by the statute 
under which he acts.® 


IlI. SUPPLY OF STEAM OR STEAM POWER 


[§ 3] A. By Public Utility—1. Status in Gener- 
al. <A corporation engaged in the furnishing of 
steam for heat or power to such consumers as may 
require the same may be classed as a public utility.® 
In determining whether the use to which the cor- 
poration’s plant and equipment is put is for the 
public does not of necessity depend upon the num- 
ber of consumers,!® since the plant is none the less 
a publie utility if its product is intended for, and 
open to the use of, all the members of the publie who 
may require it to the extent of its capacity, because 
of the fact that only one or two thereof consume the 
entire product.1t On the other hand, a landlord may 
furnish steam to a number of tenants, or incidentally 
to a few neighbors, without becoming a public util- 
Th aio 


[§ 4] 2. Powers—a. Laying Pipes. Under a stat- 


fa] Terms 


Commissioners under Boiler Explo- 
sions Act, [1891] 1 Q.B. 7038. (2) 


“steam boiters”’ 
“steam machinery” as used in M. Gen. 


ute giving to steam heating companies the power to 
lay their pipes upon public streets, lanes, alleys, or 
highways, a turnpike is to be regarded as a publie 
highway.?? — 


[§ 5] b. Making and Enforcement of Regulations. 
A corporation organized for the purpose of supply- 
ing steam to consumers is entitled to prescribe such 
rules and regulations for its convenience and se- 
curity, and for the protection of the public, as are 
reasonable and just,!* and their patrons must com- 
ply therewith,'® but such regulations must not be 
arbitrary, oppressive, or unreasonable!® or diserim- 
inatory.‘7 A consumer is not entitled to more fa- 
vorable treatment because of the fact that some of 
the steam furnished is generated on premises leased 
from him,'® nor because of the fact that it is not 
necessary to carry the steam to a distance where it 


and | ing adjacent premises steam for heat- 


ing purposes from a surplus left after 


Boiler Explosion Act (1890) (53 & 54 
Vict. ec 35) § 2, while extending the 
operation of the Boiler Explosion Act 
of 1882 to other classes of boilers 
which had been, by § 4 of the latter 
act, excluded from its operation, con- 
tinued the exemption contained there- 
in in favor of boilers used exclusive- 
ly for domestic purposes, which was 
held to include a boiler used for circu- 
lating hot water through a range of 
piping which warmed the clerks’ office 
in a place of business and for the use 
of the caretaker who resided on the 
premises, and the owner of the boiler 
was not liable for the penalty im- 
posed for failure to give notice of an 
explosion to the board of trade with- 
in twenty-four hours thereafter. 
Smith v. Miiller, [1894] 1 Q.B. 192, 
Sadek Ors 

Inspection of: 
Hulls and boilers of steam vessels see 

Shipping § 29. 
Locomotive boilers see Master and 

Servant § 498. 

Municipal regulations see Munici- 
pal Corporations § 577. 

4 See statutory provisions. 


[a] Stationary steam engine.—Un- 
der an ordinance providing that no 
stationary steam engine should be 


thereafter erected or used without a 


license from the board of aldermen, a 
steam engine set upon a_ concrete 
foundation and bolted and braced so 
as to be stationary and free from 


- vibration, and which might be used in 


the same location for two or three 


ears, was a “stationary steam _en- 
eine: McDonough v. Almy, 105 N.E. 
1012, 218 Mass. 409, Ann.Cas.1915D 
$55. 

[b] Construction.—W here St. 


(1845) ¢ 197 regulates the use of 


steam engines, it applies to works 


subsequently erected as well as to |: 


those existing at the time of its pas- 
Meo. Gall v. Allen, 1 Allen (Mass.) 
137. 

5. State v. McMahon, 68 N.W. 77, 
65 Minn. 453. 


L. (1899) ¢ 91 p 92, providing for li- 
censing of persons operating steam 
boilers or steam machinery of any 
kind, are not inclusive of steam heat- 
ing plants, used for heating buildings 
occupied in part for business and in 
part for residences. -State v. Justus, 
102 N.W. 452, 94 Minn. 207, 208. 


Municipal regulation see Municipal 
Corporations, § 577., 


Navigating steam vessel without 
employment of licensed engineer see 
Shipping § 69. 


6 State v. McMahon, 68 N.W. 77; 
65 Minn. 453. 


7. State v. McMahon, supra (con- 
struing the words of a statute “nor 
shall engineers employed by railroad 
companies be required to procure li- 
censes” to exempt locomotive en- 
gineers only). 


8. In re Inspectors, 19 Pa.Co.. 668 
(construing Act June 6, 1873 [P. L. 
(1874) p 410]). 


9. Cawker v. Meyer, 133 N.W. 157, 
147 Wis. 320, 37 L.R.A.N.S. 510. 


[a] For example, a company which 
has established a large heating plant, 
has installed steam pipes connecting 
it with a number of adjacent build- 
ings, has contracted to furnish steam 
heat to the buildings from its plant 
when needed, and has taken over the 
private plants of a number of con- 
sumers, agreeing to furnish them 
with steam for heating and other pur- 
poses, is properly regarded as a pub- 
lic utility corporation. State ex rel. 
Washington Univ. v. Public Service 
Commn. of Missouri, 277 S.W. 971, 308 
Mo. 328 [error dism 48 S.Ct. 32, 275 
U.S. 489, 537, 72 L.Ed. 388]. 


Public utilities generally see Pub- 
lic Utilities 51 C.J. p 1. 


10. Cawker v. Meyer, 133 N.W. 157, 
147 Wis. 320, 37 L.R.A.N.S. 510. 


11. Cawker v. Meyer, supra. 
12. Cawker v. Meyer, supra. 


[a] For example, where the owner 
of an office and manufacturing build- 
ing supplies to three persons occupy- 


supplying his own tenants, his plant, 
which is intended to supply his own 
building only, is not to be considered 
as a public utility within the meaning 
of a statute providing for their regu- 
lation. Cawker v. Meyer, 133 N.W. 
157,147 Wis. 320, 37 LJRVA.N.S. 510: 


13. Berks, ete., Turnpike Road v. 
Lebanon Steam Co., 5 Pa.Co. 354. 


Status of turnpikes generally see 
ENS and Toll Roads [38 Cyc 


14. Seaton Mountain Electric Light, 
Heat & Power Co. v. Idaho Springs 
Inv. Co., 111 P. 834, 49 Colo. 122, 33 
L.R.A.N.S. 1078; Walbridge v. Berlin 
Public Service Co., 188 N.W. 44, 151 
Wis. 69. 


[a] Installation of thermostat.— 
A rule of a heating company requiring 
that the company be allowed to fur- 
nish and install a thermostat, which 
is an automatic heat regulator, is 
reasonable. Walbridge v. Berlin Pub- 
he Service Co., 138 N.W. 44, 151 Wis. 

15. Seaton Mountain Electric Light, 
Heat & Power Co. v. Idaho Springs 
Inv: -Co,,(111' (Py 834, 49° Colo 4225-33 
L.R.A.N.S. 1078. 


16. Seaton Mountain Electric Light, 
Heat & Power Co. v. Idaho Springs 
Inv. Co., supra. 


[a] Use of other products.—A cor- 
poration organized to supply electric 
light, steam, and hot water heat can- 
not impose a condition that one who 
did not use electricity could not have 
steam, although the steam was a by- 
product produced by the generation of 
electricity for light and power, or be- 
cause furnishing steam alone would 
entail a loss which could be avoided 
if electric current was also taken. 
Seaton Mountain Electric Light, Heat 
& Power Co. v. Idaho Springs Inv. 
Co., 111 P. 834, 49 Colo. 122, 33 L.R.A. 
N.S. 1078. 

17. Seaton Mountain Electric Light, 
Heat & Power Co. v. Idaho Springs 
Inv. Co., supra. 

18. Duquesne Light Co. v. Public 
Service Commission, 77 Pa.Super. 8. 
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is furnished to him relatively at the same place that 
it is furnished to other consumers.'® 


[§ 6] 3. Furnishing of Steam; Contracts.*° In 
conformity with the rules relating to public utilities 


generally,” a corporation organized for the purpose 


of manufacturing and furnishing steam is required 
to serve the inhabitants of the territory in which 
it operates in the capacity for which it is organized, 
and in which it has secured a franchise.?? 


Surrender of powers. Where the right is given to 
a corporation to furnish heat by means of exhaust 
steam necessarily generated by its electric plant, it 
may surrender that portion of its charter powers 
where to continue to furnish steam would result in 
a continuous loss, exhausting its assets.7° 


Contracts. A contract for the furnishing of steam 
to several buildings is not essentially indivisible as 
to its subject matter,24 and upon a sale of certain 
of the buildings may, with the consent of the com- 
pany, be assigned to the purchaser,”® nor is it ter- 
minated by reason of the destruction of certain of 
the buildings.2® “Where the contract to furnish steam 
provides that the company shall not be responsible 


19. Duquesne Light Co. v. Public 
Service Commission, supra. 
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tained is not dependent upon the con- 
tinued existence of all three build- 


[§§ 5-7 


for interruption of service due to municipal inter- 
ference, strikes, fires, actions of the elements, or 
causes beyond its control, it is not terminated by a 
destruction of the steam plant although the plant 
is not rebuilt.?* 


[§ 7] 4. Rates and Charges—a. In General. In 
pursuance of its general power to regulate public 
utilities,28 the state has power to regulate and de- 
fine the charges which may be exacted by a corpora- 
tion engaged in the supply of steam to the publie,”® 
and may delegate such power to a municipal corpo- 
ration,?° and where it is provided that the power of 
the municipal corporation to regulate and fix such 
rates shall not be abridged by ordinance, resolution, 
or contract, the power of the city is a continuing 
one.? Under rules of general application in the 
fixing of the rates of a public utility,?* a rate-fixing 
body may make an allowance for going value or in- 
tangible value of the plant as a going concern,** 
depreciation,?* and, where there is a combined plant 
for the production of both electricity and steam 
heat, there should be a proper allocation of the val- 
ue of the plant, revenues, and operating expenses as 
to the separate uses,*® which must be governed by 


er company in furnishing steam heat 
had been conducted at a loss for three 


20. Discrimination as to rates see 
infra § 9. 


Effect on existing contract of 
change in rate see infra § 11. 


21. See Public Utilities §§ 15, 16. 


22. Seaton Mountain Electrie Light, 
Heat & Power Co. v. Idaho Springs 
Inv. Co., 111 P. 834, 49 Colo. 122, 33 
L.R.A.N.S. 1078. 


[a] Beason for rule.—‘‘Although 
quasi public corporations operating in 
cities under a franchise obtained from 
municipal authorities are organized 
for private gain, the consideration for 
permitting them to occupy the streets 
of. towns and cities to carry on their 
business is that thereby the inhabit- 
ants of such municipalities may be 
furnished with conveniences and nec- 
essaries; hence it follows that, in 
return for the right to install appli- 
ances in the public streets, they as- 
sume the duty to furnish the com- 
modities conducted through such ap- 
pliances, to the inhabitants of the 
city granting such right, without dis- 
crimination and without denial except 
for good and sufficient cause.” Seaton 
Mountain Electric Light, Heat & Pow- 
er Co. v. Idaho Springs Inv. Co., 111 
P. 834, 835, 49 Colo. 122, 33 L.R.A.N.S. 
1078. 


23. Petition of Bangor Electrie 
@ost 145 A128, 295 Pa. 1228. 


Continuance or abandonment of 
service by public utility generally see 
Public Utilities §§ 17, 18. 


24. Long v. San Francisco Gas & 
Electric Co., 142 P. 52, 168 Cal. 112, 
Ann.Cas.1915D 842. 


25. Long v. San Francisco Gas & 
Electric Co., supra. 


26. Long v. San Francisco Gas & 
Electric Co., supra. 


[a] Illustrations.—(1) Where de- 
fendant agreed to supply three build- 
ings owned by plaintiffs with steam, 
and, upon plaintiffs’ sale of two of 
the buildings, consented to an assign- 
ment of the contract to the purchaser, 
defendant’s obligation to furnish 
plaintiffs steam for the building re- 


ings (Law v. San Francisco Gas & 
Electric Co., 142 P. 52, 168 Cal. 112, 
Ann.Cas.1915D 842), (2) and, upon 
plaintiffs’ sale of two of the buildings, 
the partial assignment relieved plain- 
tiffs from the obligation to pay for 
steam for all three buildings; hence 
they may demand steam for the build- 
ing retained, although the purchaser, 
after the destruction of the other 
buildings, did not require steam (Law 
v. San Francisco Gas & Electric Co., 
supra). 


27. Long v. San Francisco Gas & 
Electric Co., supra. 


28. See Public Utilities § 27. 


* 29. Iowa Ry. & Light Co. v. Jones 
Auto Co., 164 N.W. 780, 182 Iowa 982. 


30. Iowa Ry. & Light Co. v. Jones 
Auto Co., supra. 


81.. Iowa Ry. & Light Co. vy. Jones 
Auto Co., supra. 


[a] One city council may not tie 
up its successors by anything it may 
do in the matter covered by such a 
statute. Iowa Ry. & Light Co. v. 
Jones Auto Co., 164 NiW. 780, 182 
Iowa 982. 


[b] Thus, under Code Suppl. (1913) 
§§ 725, 776, rates fixed in a franchise 
to operate a heating system are sub- 
ject to change by the city council, al- 
though the franchise was granted 
with approval of the city electors. 
Iowa Ry. & Light Co. v. Jones Auto 
Co., 164 N.W. 780, 182 Iowa 982. 


[ec] Amendment of franchise.—In 
view of Code Suppl. (1913) § 725, the 
city council’s increase in rates 
chargeable under a heating system 
franchise by amending the franchise 
is not invalid, although Code § 720 
did not then authorize amendment of 
the franchise. Iowa Ry. & Light Co. 
v. Jones Auto Co., 164 N.W. 780, 182 
Iowa 982. 


32. See Public Utilities §§ 29-60. 


33. State ex rel. Case v. Public 
Service Commission, 249 S.W. 955, 
298 Mo. 3038. 


[a] Business conducted at loss.— 
That the business of a light and pow- 


successive years because of the great 
increase in the cost of fuel, labor, and 
material during those years does not 
make unlawful the allowance by the 
public service commission of going 
value or intangible value of the plant’ 
as a going concern where there was 
no evidence that the business when on 
a normal basis had not been a feasi- 
ble or practicable business, and no 
showing that the demand for the com- 
modity furnished had in any manner 
decreased. State ex rel. Case v. Pub- 
lic Service Commission, 249 S.W. 955, 
298 Mo. 303. 


[b] Separate statement.—Under 
Pub. Serv. Commn. L. (1913) § 78 
(Rev. St. [1919] § 10487), giving the 
public service commission power to 
ascertain the value of public service 
corporations, and requiring it to make 
and file its findings of fact in writing 
on all matters concerning which eyvi- 
dence shall have been introduced, 
which in its judgment have any bear- 
ing on the value of the properties of 
such corporation, a finding of the 
commission as to the value of the 
property of a light and power com- 
pany furnishing steam is not void for 
failure to itemize or separately state 
the “going concern” or “intangible 
value” of the plant, where no evidence 
was introduced to show such value 
separately from the physical value of 
the plant. State ex rel. Case v. Pub- 
lic Service Commission, 249 S.W. 955, 
298 Mo. 308. 


34. State ex rel. Case v. 
Service Commission, supra. 


[a] Evidence held not to show that 
the commission failed to consider de- 
preciation and to make a proper al- 
lowance therefor in fixing the value of 
the heating plant. State ex rel. Case 
v. Public Service Commission, 249-S.. 
W. 955, 298 Mo. 303. 


Public 


35. State ex rel. Case v. Public 
Service Commission, supra. : 
[a] Tllustrations.— (1) Where 


property of a light and power com- 
pany was used to furnish both steam 
heat and electricity to consumers, an 
order of the public service commis- 
sion allocating and apportioning the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the peculiar circumstances of each case.2* <A rate 
for the furnishing of steam fixed under statutory 
provisions with reference to the filing of schedules 
by utility companies and notice to the public serv- 
ice commission becomes a lawful rate until set aside 
by order of the commission.*? 


[§ 8] b. Reasonableness. An order of the rate- 
fixing body which is not final but which reserves the 
right to modify the rate at any time in case it shall 
prove unreasonable cannot be said to be an unrea- 
sonable order or to establish unreasonable rates.*§ 
Where, because of the fact that the consumers are 
equipped to furnish their own heat, the rates fixed 
are subject to efficient competition in the hands of 
the consumers, the reasonableness of rates may be 
most accurately and satisfactorily tested by permit- 
ting them to remain in force for a reasonable time 
so as to demonstrate whether the consumers will 
pay them or will revert to the use of their own 
plants.*° The burden of proof is on the consumers 
attacking the rate fixed as unreasonable.*°® 
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stances and conditions of service, no other elassifi- 
cation can properly be made.41 A steam company 
is without power to make a contract which will pre- 
clude the enforcement of a uniform rate,+? and no 
agreement for a rate other than that regularly pre- 
seribed for the particular service ean have any bind- 
ing force.*® 


[§ 10] d. Increase or Reduction of Rates—(1) 
In General. The power to regulate and fix rates in- 
cludes the power to increase as well as to decrease, ** 
and a change need not rest upon any additional con- 
sideration.*® A steam company seeking an increase 
in rates has the burden, at a hearing before a public 
service commission, of establishing that the increased 
rate is just and reasonable,*® and, in general terms, 
the burden it is required to meet is that the evi- 
dence offered be sufficient in quantity and quality 
to satisfy a reasonable mind that the facts are as 
alleged.47 <A stipulation in a franchise fixing the 
maximum rate to be charged for steam relative to 
the cost of fuel does not limit the rate to such fixed 


[§ 9] ¢. Discrimination between, and Classifica- 
tion of, Consumers. Where the law permits a classi- 
fication of eonsumers upon differences of circum- 


valuation and operating expenses of 
the plant on the basis of eighty-five 
per cent chargeable to steam heat and 
fifteen per cent to electricity was 
proper, in a proceeding involving 
rates for heat, under evidence show- 
ing the primary use of the property 
to be for the furnishing of heat, and 
that to use the plant for producing 
electricity only would make the ex- 
pense of the electric current prohibi- 
tive and the operation of the plant un- 
profitable. State ex rel. Case v. Pub- 


“lic Service Commission, 249 S.W. 955, 


298 Mo. 303. (2) Where a combined 
public utility plant produces both 
electricity and steam heat, the rate 
for each commodity must be properly 
apportioned so that users of one may 
not be subjected to burden of support- 
ing the other. State ex rel. Washing- 
ton University v. Public Service Com- 
mission of Missouri, 272 S.W. 971, 208 
Mo. 328 [error dism 48 S.Ct. 32, 275 
U:S. 489, 537, 72 L.Ed. 388]. 


36. State ex rel. Case v, Public 
Service Commission, 249 S.W. 955, 298 


Mo. 303. 


[a] WDilustration.—The public serv- 
_ice commission may properly conclude 
that other cases in which the valua- 
tion and expense were apportioned 
equally between services are not con- 
trolling. State ex rel. Case v. Public 
Service Commission, 249 S.W. 955, 298 
Mo. 303. 


87. Marty v. Kansas City Light & 


Power Co., 159 S.W. 793, 303 Mo. 233. 


38. State ex rel. Case v. Public 
Service Commission, 249 S.W. 955, 298 


Mo. 303. 


{a] “This doctrine should apply 
as well where the consumers attack 
the rate fixed by the commission as 
where the public utility company at- 
tacks it—especially, when the con- 
sumers are themselves in a position 
to compete with the utility.” State 
ex rel. Case v. Public Service Commis- 
sion, 249 S.W. 955, 965, 298 Mo. 303. 


39. State ex rel. Case v. Public 
Service Commission, supra. 


{a] IWl0ustration.—An order fixing 
rates at a figure which would allow 
-a return of three per cent on the com- 
pany’s investment, and providing for 
quarterly reports showing income 


and operating expenses. and retain- 
ing jurisdiction in the commission to 
modify such order, was proper where 
it appeared that the consumers. of 
heat were in a large measure equipped 
to furnish their own heat, and the 
rates fixed by the commission would 
be tested under competitive circum- 
stances that would, within a reason- 
able time, disclose their  reasonable- 
ness without hardship on the consum- 
ers. State ex rel. Case v. Public Serv- 
ive Commission, 249 S.W. 955, 298 Mo. 
303. 


40. State ex rel. Case v. Public 
Service Commission, supra. 


[a] Evidence held insufficient to 
show that rates established by the 
public service .-commission to be 
charged consumers of steam heat 
were not unreasonable or exorbitant, 
where they would result in less than 
three per cent per annum revenue on 
the company’s investment, and were 
considered as test rates. State ex 
rel. Case v. Public Service Commis- 
sion, 249 S.W. 955, 298 Mo. 303. 


41. People v. Straus, 174 N.yY.S. 
868, 186 App.Div. 787 [aff 123 N.E. 884, 
226 N.Y. 704]. 


[a] For example, it is improper to 
create a separate class of consumers 
to be made up of holders of contracts 
which are unexpired at the time a new 
schedule goes into effect. People v. 
Straus, 174 N.Y.S. 868, 186 App.Div. 
787 [aff 123 NE. 884, 226 N.Y. 704]. 


42. See case infra this note. 


[a] Thus, one of the obligations of 
a public service corporation accorded 
the right by the legislature to lay 
steam pipes in the public streets was 
to furnish steam to all applicants at 
a uniform rate, and it could not make 
a contract which would preclude it 
from complying with the requirement. 
Fitts v. Andrews, 182 N.Y.S. 464, 192 
App.Div. 160. 


43. State v. Public Service Com- 
mission of Missouri, 272 S.W. 971, 308 
Mo. 328; Duquesne Light Co. v. Pub- 
lic Serv. Commn., 77 Pa.Super. 8. 


44. Iowa Ry. & Light Co. v. Jones 
Auto Co., 164 N.W. 780, 182 Iowa 982, 


45. Iowa Ry. & Light Co. v. Jones 
Auto Co., supra. « 


maximum when the cost of fuel increases.#§® 


[§ 11] (2) Effect of Existing Contracts. 
which have been established by contract are usually 


Rates 


_ {aj It is enough that the law as 
imposed by a city council to regulate 
and fix rates to be exacted and the 
conditions of a franchise with such 
authority reserved are a_ sufficient 
consideration, if any is necessary. 
Iowa Ry. & Light Co. v. Jones Auto 
Co., 164 N.W. 780, 182 Iowa 982. 


46. Wayne Public Safety Assoc. v. 
Public Service Commission, 94 Pa, 
Super. 228. 


47. Wayne Public Safety Ass’n vy. 
Public Service Commission, supra. 


[a] Change in  circumstances.— 
Where the rates of the distributing 
company for several previous years 
had been based upon the purchase: of 
exhaust steam as a sort of by-product 
incident to the generation of electric 
energy by another company at a par- 
ticular plant, whereas the rates un- 
der the tariff complained against were 
based upon the use of live steam pro- 
duced by such other company for 
heating purposes alone, it having dis- 
continued generating electricity at 
such plant, and it being shown that 
the increased cost of generating live 
steam over the cost of utilizing ex- 
haust steam necessitated an increase 
in its rates, the inerease was held 
proper, although the increased cost of 
producing steam might be placed ‘on 
steam heat consumers. Wayne Pub- 
lic Safety Assoc. v. Public Service 
Commission, 94 Pa.Super. 228. 


48. City of Adrian v. Citizens’ 
Light & Power Co., 171 N.W. 485, 204 
Mich. 668. 


[a] Illustration.—A franchise of 
a light and power company, provid- 
ing that rates for heat established 
were relative to cost of fuel at the 
time, stating it, and that maximum 
rates should not exceed for current, 
for power or light, fourteen cents 
per thousand watts, for steam. forty- 
five cents per thousand pounds, and 
for hot water eighteen cents per 
square foot of radiating surface per 
year, was held not to limit the com- 
pany to forty-five cents maximum 
charge on each one hundred pounds 
steam, irrespective of the price of 
coal. City of Adrian v...Citizens’ 
Light & Power Co., 171 N.W. 485, 204 
Mich. 668. 
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superseded or altered by subsequent regulations or 
sehedules,*® except where the method provided by 
statute has not been followed.°° Under a statute 
providing that in determining a charge a public util- 
ity commission may consider all the facts which have 
any bearing on the proper determination of the ques- 
tion with regard, among other things, to a reasonable 
average return on capital and provision out of in- 
come for surplus and contingencies, the commission 
is limited to determining and prescribing just and 
reasonable rates and must have regard to a reason- 
able return and to provision for surplus and con- 
tingencies,®! and it has no power to compel the steam 
company to perform its existing contracts for the 
furnishing of steam,®? particularly where to do so 
would have the effect of fixing a rate clearly dis- 
criminatory in that consumers holding unexpired 
contracts would be entitled to receive service at a 
rate lower than that required of other consumers.°* 
An unexpired contract does not permit a steam com- 
pany to charge a less rate for service rendered than 
is fixed by effective schedules.°>* However, when the 
contract rate has been superseded, the consumer is 
empowered to terminate the use of his agencies and 
appliances granted by the terms of such contract.®° 


[§ 12] e. Operation and Effect of Ruling Fixing 


49. Law vy. Railroad Commission 
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Rates. A finding of the public service commission 
that rates are excessive is not conelusive as against 
a subsequent finding by the same body covering the 
same period showing-that the plant is being operated 
at a loss.°>* Where the public service commission by 
later rulings, based upon a more complete investiga- 
tion, makes a proper allocation of values, revenues, 
and operating expenses, it thereby eliminates prior 
confiseatory rates,®°7 and the prior ruling declaring 
rates and charges unreasonably high will not there- 
after support an action to recover alleged excess 
charges.°5 


[$ 13)-f. Setting Aside and Review of Rulings. 
Where a rate is fixed in accordance with statutory 
provisions therefor, it can be set aside by order of 
a publie service commission only after the hearing 
provided for by statute.°® Where the public service 
commission fixes experimental rates in order that eq- 
uitable rates may be determined, the courts will be 
slow to interfere with such an order on the ground 
of unreasonableness.®° 


[§ 14] 5. Injuries to Pipes or Appliances. A 
steam company which maintains its applhances in 
the public streets under a franchise duly granted by 
lawful authority has an indestructible property right 
in the streets,°t and, while an abutting owner act- 


ai (ia. 


of California, 195.P. 423, 184 Cal. 737. 
14 A.L.R. 249; State v. Public Serv- 
ice Commission, 272 S.W. 971, 308 Mo. 
328 [ferror.dism 48 S.Ct. 32, 275 U.S. 
489, 72 L.Ed. 388]; Fitts v. Andrews, 
182 N.Y.S. 464, 192 App.Div. 160; Peo- 
ple v. Straus, 174 N.Y.S. 868, 186 App. 
Div. 787 [aff 123 N.E. 884, 226 N.Y. 
704]; Duquesne Light Co. v. Public 
Service Commission, 77 Pa.Super. 8. 


[a] TIllustrations.—(1) A private 
contract between a pubiic service 
company and an individual, providing 
for the heating and lighting of three 
office buildings, must be considered to 
have been made subject to the right of 
the public service commission § to 
change the rates, in accordance with 
the powers conferred under the Pub- 
lic Service Company Law (St. [1920] 
§ 18057 et seq). Duquesne Light Co. 
v. Public Service Commission, 77 Pa. 
Super. 8. (2) Where a public service 
corporation took over private plants 
of consumers and agreed to furnish 
them with heat and electricity for 
power and light, a stipulation as to 
rates for specific terms were of no 
vitality as affecting a change thereof 
by the public service commission. 
State ex rel. Washington University 
v. Public Service Commission of Mis- 
souri, 272 S.W. 971, 308 Mo. 328 [er- 
ror dism 48 S.Ct. 32, 275 U.S. 489, 537, 
G2 L.Ed. 388]. (8) The contract of a 
public service corporation regarding 
-the furnishing of steam contains an 
implied condition that the company 
might change rates to conform to rea- 
sonable expenses and the customer 
is bound by the new schedule of rates, 
filed by the company and approved by 
the public service commission, not- 
withstanding the contract, and the 
company can recover on such basis. 
Fitts v. Andrews, 182 N.Y.S. 464, 192 
App.Div. 160. 


50. See statutory provisions; and 
case infra this note. 


{a] Thus it is not within the con- 
templation of the Public Utilities Act 
that a contract for service by a public 
utility may be set aside by inference, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


nor that the commission can do so as 
an incident to a proceeding on a peti- 
tion seeking a different relief; so a 
contract for furnishing steam heat 
and electricity for a building for a 
lump sum per year is unaffected sby 
hearing and determination on peti- 
tions for withdrawing a flat’ rate 
schedule for steam heat, wherein a 
square foot of radiation is the unit, 
and for increasing meter rates. Jef- 
ferson Deposit Co. v. Central Light 
ae of Peoria, 140 N.E. 817, 309 Ill. 
262. 


51. People v.. Straus, 174 N.Y.S. 
868, 186 App.Div. 787 [aff 123 N.E. 
884, 226 N.Y. 704]. 


52. People v. Straus, supra. 
53. People v. Straus, supra. 
54 People v. Straus, supra. 
55. See’ case infra this note. 
[a] Thus a contract whereby a 


consumer was entitled to heat from a 
public service company at rates there- 
in specified in addition to privileges 
given the utility by the consumer can 
be rescinded by the consumer when 
the railroad commission fixes rates for 
such public service in excess of those 
fixed by the contract, and the utility 
can thereafter exercise those privi- 
leges only by paying an agreed com- 
pensation to the consumer. Law v. 
Railroad Commission of California, 
195 P, 428, 184 Cal. 737, 14 A.L.R..249. 


56. Marty v. Kansas City Light & 
Power Co., 159 S.W. 798, 303 Mo. 233. 


Conclusiveness of findings of public 
service c ssions generally see 
Public Utilities § 123. 


{a] Illustration.—In an _ action 
against a corporation engaged in fur- 
nishing steam heat and electric power 
to consumers to recover rates paid for 
steam heat during a certain period by 
consumers on the ground that such 
rates were excessively high and un- 
just, an order of the public service 
commission, made after a hearing in 
which the commission did not attempt 
to allocate or separate the values and 
operating expenses of defendant be- 


tween the uses for heating and elec- 
tricity, that such rates were exces- 
sive, was not conclusive, under Rev. 
St. (1919) § 10526, in view of a sub- 
sequent finding of the commission 
that the steam heating department of 
defendant was operated at a loss dur-: 
ing such period, made after another 
hearing in which the commission 
made an allocation of values and of 
revenues and operating expenses ap- 
plicable, respectively, to the electric 
business and the steam heating busi- 
ness, the order made in the prior 
hearing not constituting an adjudica- 
tion. Marty v. Kansas City Light & 
Power Co., 259 S.W. 793, 303 Mo. 233. 


57. Marty v. Kansas City Light & 
Power Co., supra. 


58. Marty v. Kansas City Light & 
Power Co., supra. 


[a] Thus, in an action against a 
corporation engaged in furnishing 
steam heat to consumers to recover 
payments made by the consumers on 
the ground that the rate was exces- 
sive, in view of a finding to such ef- 
fect by the public service commission, 
later rulings of the commission and 
oral and independent testimony not 
contradicted were held to show that 
the rate was not only not unreason- 
able, but unremunerative to defend- 
ant. Marty v. Kansas City Light & 
Power Co., 259 S.W. 7938, 303 Mo, 233. 


59. [a] Rule applied.—Rates spe- 
cified in a schedule filed under Rev, 
St. (1919) § 10497 with the public 
service commission by a heating com- 
pany to which the Public Service Law 
was made applicable by § 10516 be- 
came the lawful rates when schedule 
became effective, and so remained un- 
til set aside by an order of the Com- 
mission after a hearing. Marty v. 
Kansas City Light & Power Co., 259 
S.W. 793, 303 Mo; 233, 


60. State ex rel. Washington Univ. 


v. Public Service Commission of Mis- 
souri, 272 S.W. 971, 308 Mo. 328. 


61. New York Steam Co. v. Founda- 


§§ 14-16] 


ing under a revocable license, or one acting for him, 
has a right to build a vault in the street under the 
sidewalk, it owes the steam company a legal duty 
not to injure its plant without making compensa- 
tion, and cannot disturb an existing structure law- 
fully in the street without becoming liable for the 
damages caused thereby,*? and the exercise of due 
care will not relieve such person from his obliga- 


tion.® 


[$ 15] B. By Private Corporations or Individu- 
Where private parties contract for the supply 


als. 
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enlargement of the consumer’s plant will not re- 
lieve the other party of its obligation,®+ but the 
consumer breaches his contract for the heating of 
a particular building or part thereof when by a 
change in the building he permits the load on the 
heating plant to be inereased,®® although it does not 
follow that the furnisher of heat may secure the 
cancellation of such contract.®® 


Tenant at will, holding over under an ‘expired 


has used.°? 


of all the steam necessary for certain purposes, the 


lease, must pay a reasonable price for the steam it 


IV. INJURIES ARISING OUT OF PRODUCTION OR USE 


[§ 16] A. Liability for Negligence®*—1. In Gen- 
Persons using or producing steam are liable 


eral. 


for injuries caused by their negligence in its use®® 


tion Co., 87 N.E. 765, 195 N.Y. 43, 21 
L.R.A.N.S. 470. 


Nature of franchises generally see 
Franchises §§ 11-33. 4 


62. See case infra this note. 


[a] Rule applied.—Where a street 
in which plaintiff's steam conduits 
had been laid under a previous license 
from the city had been extensively ex- 
cavated, and four lines cf under- 
ground improvement had been placed 
therein, plaintiff could recover for 
damages to such conduit caused by 
the settling of the ground, due to non- 
negligent driving of sheet piling by a 
contractor in the process of con- 
structing a vault underneath the side- 
walk, under a license from the city, 
to be used in connection with an ad- 
joining building in process of erec- 
tion. New York Steam Co. v. Founda- 
tion Co., 87 N.E. 765, 195 N.Y. 43, 21 
L.R.A.N.S. 470. 


Rights of abutter against user of 
street under grant or permit general- 
ly see Municipal Corporations §§ 37- 
140. 


63. New York Steam Co. v. Founda- 
tion Co., 87 NE. 765, 195 N.Y. 43, 21 
L.R.A.N.S. 470. 


64. Phcenix Steam Laundry Co. v. 
Rich Lumber Co., 53 So. 345, 97 Miss. 
661. 


a] Thus a contract to furnish 
“all” the steam for “any and all pur- 
poses” necessary to the successful op- 
eration of a laundry for five years re- 
quired sufficient to operate the plant 
as enlarged after the contract was 
made. Phcenix Steam Laundry Co. v. 
Rich Lumber Co., 53 So. 345, 97 Miss. 
661. - 


65. See cases infra this note. 


[a] Qiustration.—An owner of an 
office building, who had a contract for 
the heating of that building, which 
expressly required heat to be fur- 
nished for a theater therein at times 
when it was not necessary for other 
parts of the building, breached his 
contract by permitting openings to be 
cut in the wall between his building 
and an adjoining building, through 
which heat could pass when the lat- 
ter building was not heated at the 
time necessary to heat the theater, so 
that the-load on the heating plant was 
tncreased. Farmers’ Life Ins. Co. v. 
Foster Building & Realty Co., 272 F. 
864 [cert den 42 S.Ct. 94, 257 U.S. 654, 
66 L.Ed. 418]. 


[b] Consumer cannot enforce dif- 
ferent contract.—In a contract to heat 
a building it was an implied condition 
that the outer walls of the building 


should not be changed, and where 
openings were made into another 
building, the contract cannot be en- 
forced, on a contention that because 
of other changes no greater amount 
of heat will be required. Foster 
Building & Realty Co. v. Farmers’ 
Life Ins. Co., 284 F. 838. 


66. See case infra this note. 


[a] Breach of contract for the 
heating of a building by permitting 
openings to be cut in the wall be- 
tween it and an adjoining building is 
one for which the furnisher of the 
heat can be adequately compensated 
by damages for the additional load 
on his heating plant, and therefore 
does not authorize a cancellation by 
equitv of the heating contract. Farm- 
ers’ Life Ins. Co. v. Foster Building 
& Realty Co., 272 F. 864 [cert den 42 
S.Ct, 94, 257 U.S. 654, 66 L.Ed. 418]. 


67. See case infra this note. 


[a] Illustration.—-A tenant hold- 
ing over under an expired lease, with 
the benefit of its general terms and 
provisions, which required it to buy 
steam for heat and power purposes 
from the landlord, but did not fix the 
price, was bound to pay a reasonable 
price therefor. C. A. Spencer & Son 
Co. v. Merrimae Valley Power & 
Buildings Co., 1386 N.E. 391, 242 Mass. 
176. 


68. Negligence generally see 45 C. 
J. p 608. 


Negligence of railroad causing in-' 


jury to servant through locomotive 
boiler explosion see Master and Seryv- 
ant §§ 497, 498. ‘ 


69. See case infra this note; 
infra notes 70-74. 


[a] “Though placed on one’s own 
premises, the owner of a steam engine 
and boiler will be held responsible 
for his negligence, if he so operates 
the same as to injure one who comes 
lawfully upon the premises by invita- 
tion or permission. Though doing a 
lawful act upon his own premises, he 
will be liable for injurious conse- 
quences that may result from it to an- 
other, if it was so done as to consti- 
tute actionable negligence.” Huff v. 
Austin, 21 N.E. 864, 46 OhioSt. 386, 
387, 15 Am.S.R. 613. 


[b] Liability not contractual.—A 
heating company’s liability to a ten- 
ant damaged by steam escaping from 
a defective connection was not de- 
pendent on contractual relation. Ax- 
Jjand v. Pacific Heating Co., 293 P. 
466, 159 Wash. 401. 


70. Andrews v. Powell, 1 OhioDec. 
(Reprint) 126, 2 West.L:J. 369. See 


and 


to adjoining property owners,’°® to licensees,7! to 
strangers,” as well as to persons in the position 


Anderson v. Hays Mfg. Co., 56 A. 345, 
207 Pa. 106, 638 L.R.A. 540 Cholding 
that the owner of a boiler which has 
been out of repair is not liable to ad- 
joining property owners for injuries 
caused by its explosion, if he selects 
competent persons to make the re- 
pairs, and subsequently secured an 
inspection by competent persons, even — 
though the mechanics and inspectors 
did not perform their duty). 


[a] Illustration.—Where the boil- 
er of a steam engine in a foundry ex- 
ploded causing a woman’s arm to be 
broken by the fall of timber and rub- 
bish of the foundry, while she was 
sitting in the kitchen of her house, it 
was held that the owner of the 
foundry was liable in an action by the 
woman and her husband. Andrews 
v. Powell, 1 OhioDec. (Reprint) 126, 
2 West.L.J. 369. 


71. Davis v. Chicago, etc., R. Co., 17 
N.W. 406, 58 Wis. 646, 46 Am.R. 667. 
But see Armstrong v. Medbury, 34 N. 
W. 566, 67 Mich. 250, 11 Am.S.R. 585 
(an action to recover damages for in- 
juries to a horse where the following 
facts appeared: Plaintiff drove on de- 
fendant’s premises; defendant was a 
mill owner; in leaving defendant’s 
premises plaintiff's horse became 
frightened and plaintiff lost control of 
it; the horse left the road provided for 
egress from the premises, and was in- 
jured by stepping in ground that had 
become soft and spongy by reason of 
the escape of steam from a broken 
pipe; this soft ground was twenty- 
five feet from the road used for egress 
from the premises. The court held 
that even if defendant were negligent 
in allowing the steam to escape, plain- 
tiff in leaving the road of egress from 
the premises became a mere licensee, 
and that he could not recover for in- 
juries from a defect outside of the 
roadway unless it was substantially 
adjacent to the roadway, and that a 
defect twenty-five feet away from the 
roadway was not adjacent to it). 


72. Illinois Cent. R. Co. y.. Phil-. 
lips, 55 Ill. 194; McMahon v. David- 
son, 12 Minn. 357; Spencer v. Camp- 
bell, 9 Watts&S. (Pa.) 32; Young v. 
Bransford, 12 Lea (Tenn.) 232. 


[a] Ilustrations.—(1) Where an 
employer agreed to keep in repair a 
boiler furnished an employee it was 
liable for injuries sustained by an 
assistant of its employee. Armour & 
Co. v. Young, 35 S.W.(2d). 906, 237 
Ky. 444. (2) A company delivering 
steam to a building under contract 
with a tenant, required under lease to 
heat the building, was liable to an- 
other tenant where escaping steam in- 
jured goods. Axland v. Pacific Heat- 
ing Co., 293 P. 466, 159 Wash. 401. 
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of employees,?* and to employees of others work- 
Generally there is no 
liability for injuries from steam or steam equip- 
ment unless negligence is shown,’® and the liability 
imposed is not that of an insurer.’® 
heating corporation in placing heating apparatus in 
a store at the owner’s request is not an insurer 


ing on their premises.’* 


against danger therefrom.’* 


[§ 17] 2. Care Required——a. In General. 
is so far a dangerous agency that a high degree of 
care is required of those engaged in its production 
and use,’® although, in accordance with rules of 
general application,?® such care amounts merely to 


[b] Where company is trespasser 
in projecting steam upon the land of 
another, it has been held liable for 
injuries to children playing on such 
land occasioned thereby. Buckley v. 
Arthur J. Hickey Family Laundry Co., 
158 N.E. 769, 261 Mass. 348. 


[ec] Well considered case.—Where 
deceased had no business in a sawmill 
at the time the boiler exploded, but it 
was his favorite place of resort, it 
was held that the mill owner was li- 
able for his negligence. Young v. 
Bransford, 19 Lea (Tenn.) 232. 


[dad] Leading case.—Where plain- 
tiff loaned his horse to a person who 
took it to defendant’s mill where it 
was killed by a boiler explosion, the 
mill owner would be liable to plaintiff 
for the value of the horse if the boil- 
er explosion was caused by his neg- 
ligence. Spencer v. Campbell, 9 Watts 
&S. (Pa.) 32 

73. Master’s liability for injuries 
to servants: 

Generally see Master and Servant §§ 

381-1445. 

Effect of boiler ‘inspection acts see 

Master and Servant § 498. 

74. Keiley v. The Allianca, 44 F. 
97; Senter v. Peninsula Lumber Co., 
DAE. sleo. 3109) OT, sip — EICKS. iva 
Peninsula Lumber Co., 220 P. 133, 109 


Or. 305. See Lipp v. Otis Brothers & 
Co;, dL ON. Y-S.- 13; 28) App. Div. 228 
[rev on other grounds 56 N.F. 79, 161 


N.Y. 559] (holding that an elevator 
contractor was liable for the death of 
an employee of a contractor perform- 
ing the cut stone work resulting from 
the negligence of the former’s super- 
intendent in turning on steam with- 
out paying any attention to the con- 
dition of drip valves of the exhaust 
pipe). 

[a] Employees of independent con- 
tractor.—Where employees of an in- 
dependent contractor were installing 
a mud drum under boilers of defend- 
ant’s plant and they were working in 
the mud drum at the time defendant’s 
foreman ejected steam from a live 
boiler into a blow-off pipe line that 
had been connected with the mud 
drum by defendant’s employees, there- 
by scalding the employees of the in- 
dependent contractor, it was held that 
they could recover damages for per- 
sonal injuries received. Senter v. 
Peninsula Lumber Co., 220 P. 139, 109 
Or. 325; Hicks v. Peninsula Lumber 
Con220)Ptses 109) Or."305. 


75. Colo.—Bishop v. Brown, 61 P. 
50, 14 Colo.App. 5385. 


Ill—John Morris Co. v. South- 
worth, 39 N.H. 1099, 154 Ill. 118; John 
Morris Co. v. Burgess, 44 Ill.App. 27. 


N.Y.—Reiss v. New York Steam Co., 
28 N.E. 24, 128-N.Y. 103; Cosulich v. 
Standard Oil Co., 25 N.H.' 259, 122 
N.Y. 118, 19 Am.S-R. 475; Losee v; 
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So, a steam 


[§§ 16-17 


ordinary care in view of the situation and circum- 
stances.8° Persons using or producing steam must, 
in connection with such use or production, have 
good, sound, and suitable machinery for the pur- 
poses of generating and controlling steam, with all 
the usual safeguards incident to such use. 
a company which uses steam is not liable for its 


81 


While 


failure to adopt the most recent improvements and 


Steam 


Buchanan, 51 N.Y. 476, 10 Am.R. 623 
[rev 61 Barb. 86]; Losee v. Saratoga 
Paper Co., 42 How.Pr. 385. See Ra- 
dice v. Einsidler, 211 N.Y.S. 570 (hold- 
ing that the complaint, in an action 
by a tenant against his landlord, 
should be dismissed, since the proof 
did not establish that the accident 
heist caused by negligence of defend- 
ant). 


Pa.—Anderson vy. Hays Mfg. Co., 
56 A. 345, 207 Pa. 106, 63 L.R.A. 540; 
Earle v. Arbogast & Bastian, 36 A. 
928, 180 Pa. 409. 


Tex.—(Civ.App.) McGraw v. Gal- 
veston, H. & S. A. Ry. Co., 182 S.W. 
417. 


W.Va.—Veith v. Hope Salt, ete., Co., 
41 S.E. 187, 51 W.Va. 96, 57 L.R.A. 
410. 


But see Roe v. Lucknow, 13 Can.L. 
T.Occ.Notes 148 (holding, in an ac- 
tion for damages for injuries to a 
stallion frightened by a steam whis- 
tle on defendant’s premises, that de- 
fendant was liable without proof of 
negligence). 


[a] Inevitable casualty.—‘‘Where 
the lessee is without negligence, and 
is presumed to have used the greatest 
degree of care the circumstances will 
permit, and an explosion . oc- 
curs, it is, as to him, an inevitable 
casualty.” John Morris Co. v. South- 
worth, 39 N.H. 1099, 154 Ill. 118, 127. 


[b] Injuries from fire caused by 
explosion of boiler gives no cause of 
action wrthout proof of negligence. 
Cosulich v. Standard Oil Co., 25 N.E. 
259, 122 N.Y. 118, 19 Am:S.R. 475 [rev 
14°N.Y.St. 113,55 N.Y Super. Sse4e 


[c] Injury to horse caused by ex- 
plosion of boiler gives no cause of ac- 
tion without proof of negligence. 
Spencer v. Campbell, 9 Watts&S. 
(Panr)-325 


[d] Adjoining property owners (1) 
may not recover for injuries caused 
by explosions unless negligence is 
shown. Marshall v. Welwood, 38 N.J. 
Law 339, 20 Am.D. 394, (2) Thus the 
owner of a steam boiler, who operates 
and uses it in carrying on his business 
upon his own premises in such a man- 
ner that it is not a nuisance, is not li- 
able for damages done to the property 
of his neighbor by an explosion of 
such boiler, without affirmative proof 
of negligence on the owner’s part. 
Losee v. Buchanan, 51 N.Y. 476, 10 
Am.R. 623. 


{e] Dandlord and tenant.—In an 
action against a tenant to recover 
damages resulting from the explosion 
of a steam boiler belonging to the 
landlord and leased with the pren:- 
ises, where the lease provided that if 
the premises became untenantable by 
casualty the tenant could at his op- 
tion terminate the lease or repair the 
premises, and that if he should fail to 


devices, when others might be safely employed, if 
it appears that the device used is not merely unlike 
that ordinarily employed in similar work, but: is 
unusual and dangerous, there is proof of lack of 
due care from which negligence can be found.®? 


2 


do so the lease should cease, it was 
held that the landlord could not re- 
cover when the explosion did not oc- 
cur through the nesligence of the ten- 
ant. John Morris Co. v. Southworth, 
39 N.E. 1099, 154 Ill. 118 [rev 50 111. 
Apo. 429]. 


76. John Morris Co. v. Burgess, 44 
Ill.App. 27; Branham’s Adm’r v. Buck- 
ley, 166 S.W. 618, 158 Ky. 848, Ann. 
Cas.1915D 861; Anderson v. Hays 
Mfg. ‘Co., 56 A. 345, 207 Pa. 106, 63 
L.R.A. 540. 


[a]. For example, where a boy who 
brought corn to a mill to be ground 
was invited by the proprietor to go 
into the boiler room and warm him- 
self, the proprietor, while owing him 
a duty of reasonable care, was not an 
insurer of his safety. Branham’s 
Adm’r v. Buckley, 166 S.W. 618, 158 
Ky. 848, Ann.Cas.1915D 861. 


77. Reiss v. New York Steam Co.. 
28 N.E. 24, 128 N.Y. 103. 


78 Senter v. Peninsula Lumber 
Co., 220 P. 139,109 Or. 325; Hicks w. 
Peninsula Lumber Co., 220 P. 133. 
LOS Ore 305° 


_[a] Rare accident.—That an ac- 
cident causing the escape of steam 
from a heating system was not one 
of frequent occurrence would not nec- 
essarily defeat recovery therefor. 
Radice v. Hinsidler, 211 N.Y.S. 570, 
125 Misc. 815. 


79. See Negligence § 67. 


80. The John Morris Co. v. Bur- 
gess, 44 Ill.App. 27; Senter v. Penin- 
sula Lumber Co., 220 P. 139, 109 Or. 
325; Hicks v. Peninsula Lumber Co., 
220 P. 133, 109 Or. 305; Anderson v. 
Hays Manufacturing Co., 56 A. 345, 
207 Pa. 106. 


[a] As to children playing on ad- 
jacent lot, reasonable care must be 
used as to exhaust steam and water. 
Buckley v. Arthur J. Hickey Family 
eae h Co., 158 N.E. 769, 261 Mass. 


_ (b] Giability of engineer for in- 
jury to another from explosion of the 
boiler, due to insufficient water, de- 
pends on whether he has exercised 
that degree of care to keep the water 
at the proper point in the boiler which 
the ordinarily careful engineer would 
use under like circumstances. Tem- 
ple v. Gilbert, 85 A. 380, 86 Conn. 335. 


81. Illinois Cent. R. Co. v. Phillips, 
49 Ill. 234; Louisville, N. A. & C. Ry. 
Co. v. Lynch, 44 N.B. 997, 46 N.B. 471, 
147 Ind. 165, 34 L.R.A. 293; Andrews 
v. Powell, 1 OhioDeec. (Reprint) 126, 
2 West.L.J. 369; Spencer v. Campbell, 
9 Watts&S. (Pa.) 32. . 


82. Muller y. Kirschbaum Co., 148 
A. 851, 298 Pa. 560. 


[a] Thus, where it appeared that 
the pressure supplied in the opera- 
tion of a coffee urn varied from sey- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a 


' §§ 17-19] 


Company engaged in production of steam is bound 
to use that degree of care which ordinary prudence 
and foresight would, under the circumstances, sug- 
gest and prompt.** It is charged with the duty to 
use care before turning on steam,** and is charged 
with the proper and safe installing of valves and 
appliances, and is also under a duty of continuing 
inspection and care of such appliances.®® 


Reliance on manufacturer. One making use of 
appliances for the production and use of steam must 
exercise reasonable diligence to ascertain their qual- 
ity in regard to safety,*® and he may not excuse him- 
self from liability by showing that he placed reli- 
ance upon the assurance of the manufacturer that 
they were safe and sufficient,’* especially where he 
knew or should have known that they were defec- 
tive, although it has been held that the owner of 
a boiler may place some reliance upon the judgment, 
skill, and integrity of reputable manufacturers.®® 


[§ 18] b. Supervision and Management. Persons 
using or producing steam are bound, in connection 
with such use or production, to select prudent and 
skillful servants to superintend the operation of 
their appliances.°® Those in charge of steam ap- 
paratus are bound to exercise proper supervision 
over it for the safety of those who might be injured 
by any relaxation of vigilance on their part;°! and 
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causes injury, that circumstance implies negligent 
supervision by those in charge.®? Leaving a boiler 
unattended for any length of time has been held to 
constitute a ground for liability.®? 


Pressure. Persons using steam should not sub- 
ject their machinery to too great pressure;®* and 
where an owner knowingly supplies excessive pres- 
sure from which injuries may necessarily result, he 
is hable when such injuries ocecur.?® 


[§ 19] c. Duty To Inspect and Test. The duty of 
the owner and operator of steam appliances to in- 
spect them as to their condition is not discharged by 
turning over their supervision to an insurance com- 
pany and relying on their mere report that the ap- 
pliances are in safe condition, without proof that 
their inspectors were competent and that they did 
properly inspect and truthfully report.°® On the 
other hand, there is no liability for defects which the 
exercise of ordinary care and skill will not detect 
or prevent,®’ and extraordinary tests to discover de- 
fects in machinery are not required, and there is 
no liability if an aceident happens through failure 
to make them.®* Thus the necessity for the removal 
of all the flues of a boiler periodically to ascertain 


whether the braces are defective is controlled by- 


the test of what would be the action of ordinarily 
prudent and careful men under similar cireum- 


if an intermeddling stranger lets steam escape that 


enty to ninety pounds, but that the 
walls of the receptacles through 
which the coils passed were designed 
to bear only twenty-five or thirty 
pounds, that a hand valve installed 
could be used to control the flow of 
steam but not the amount of pressure, 
and an expert testified that a reduc- 
ing valve was essential to the safe 
operation of the equipment, it was 
held that the owner was liable. Mul- 
ler v. Kirschbaum Co., 148 A. 851, 298 
P3656 02 


83. Reiss v. New York Steam Co., 
282 NB 24.0028 UN: Y? 103. 


84. Charles G. Robin Ine. v. Wins- 
lows PTAION-Y.-S. 55. 


[a] WWustration.—Where plaintiff's 
lessor contracted with a steam com- 
pany to furnish steam to certain lofts 
of the building in which plaintiff 
maintained a store, and contracted 
with an independent contractor to 
connect the pipes in the building with 
pipes of the steam company, and, aft- 
er the steam was turned on, a valve 
gave way, and steam escaped and in- 
jured plaintiff’s goods, it was held 


- that the steam company was charged 


with the duty of care before turning 
on steam, where it appeared that the 
jndependent contractor informed the 


steam company’s employees that the 


bolts were thumb-screwed only and 
the latter undertook to tighten the 
bolts and turned on the _ steam. 
Charles G. Robin, Inc. v. Winslow, 171 
N.Y.S. 55. ‘ 


85. Axland v: Pacific Heating Co., 
293 P. 466, 159 Wash. 401. 


86. Spencer v. Campbell, 9 Watts 
&S. (Pa.) 32. 


87. Spencer v. Campbell, supra. 
88. Spencer v. Campbell, supra. 


89. Losee v. Buchanan, 51 N.Y. 
476, 10 Am.R.-623. See Richmond, 
etc., R. Co. v. Blliott, 18 S.Ct: 837, 149 
U.S. 266, 37 L.Ed. 728 (holding that. 
in an action for damages for injuries 
caused by an explosion, a company 


stances.?® 


purchasing machinery from a reputa- 
ble manufacturer was not required to 
tear it to pieces to discover defects). 


“The fact that the defendants 
bought the boiler of reputable manu- 
facturers was one of the facts tend- 
ing to a justification which the jury 
were to consider. It was not of itself 
a conclusive justification, and the 
judge did not charge that it was. If 
he had refused to charge that they 
could not justify on the sole greund 
that they had purchased it of reputa- 
ble manufacturers, it would have been 
error.” Losee v. Buchanan, 51 N.Y. 
476, 493, 10 Am.R. 623. 


90. Illinois Cent. R. Co. v. Phil- 
lips, 49 Ill. 234; Andrews v. Powell, 
1 OhioDec. (Reprint) 126, 2 West.L.J. 
369. See Bishop v. Brown, 61 P. 50, 
14 Colo.App. 535 (holding that evi- 
dence of the incompetency or dissipat- 
ed habits of an employee was not ad- 
missible when it was not shown that 
he was in charge of the boiler at the 
time of the explosion). 


91. Keiley v. The Allianca, 44 F. 
is 

92. Keiley v. The Allianca, supra. 

93. Merryman v. Hall, 82 N.W. 881, 


124.\Mich. 263; Davis v. Chicago, etc.. 
R. Co., 17 N.W. 406, 58 Wis. 646, 46 
Am.R, 667. 


94. Spencer v. Campbell, 9 Watts 
&S. (Pa.) 32. See Carroll v. Staten 
Island R. Co., 65 Barb. 32 [aff 58 N.Y. 
126, 17 Am.R. 221] (holding in an ac- 
tion at common law for the recovery 
of damages for injuries caused by an 
explosion of a boiler, that operating a 
steam boiler in excess of the pressure 
allowed by the certificate of the gov- 
ernment inspectors under an act of 
congress is evidence of negligence). 


95. Beunk v. Valley City Desk Co., 
87 N.W. 793,128 Mich. 562; Muller v. 
Kirschbaum Co., 148 A. 851, 298 Pa. 
560. 

[a] hus (1) where an explosion 
of a coffee urn is due to the conduct 


of defendant in supplying an exces- 
Slve pressure of steam, and it is 
shown that on three occasions during 
the preceding five years like accidents 
had occurred from the same cause, 
and that the owner knew of such ac- 
cidents, he is liable for the injuries 
caused thereby. Muller v. Kirsch- 
baum Co., 148 A. 851, 298 Pa. 560. (2) 
In an action for injuries from the 
bursting of a boiler negligently op- 
erated under greater pressure than 
it was adapted to,:-evidence that the 
boiler, although only safe under pres- 
sure of sixty pounds, was run with 
the safety valve set to blow off at 
ninety pounds, and that it carried a 
pressure of over eighty pounds at the 
time of the accident, such pressure 
being known and directed by defend- 
ant, it was held that it made a prima 
facie case. Beunk v. Valley City Desk 
Co., 87 N.W. 798, 128 Mich. 562. ; 


96. Anderson v. Hays Mfg, Co., 56 
A. 106, 207 Pa. 106, 63 L.R.A. 540. 


[a] ‘The mere report of the insur- 
ance company was [not] conclusive 
that its inspectors had made a prop- 
er inspection of the boiler. The re- 
port is not accompanied by any dep- 
osition as to the fact or extent of the 
examination or as to the competency 
of those who made it; and, while the 
fact that defendant received it was 
some evidence of care on its part, the 
weight it ougnt to have in determin- 
ing care is for the jury.’’ Anderson v. 
Hays Manufacturing Co., 56 A. 345, 
349, 207 Pa. 106, 63 L.R.A. 540. 


$7. Louisville, etc., R. Co. v. Allen, 
78 Ala. 494; Losee v. Buchanan, 10 
Am.R. 628, 51 N.Y. 476. 


98. ‘Richmond, ete., R. Co. v. EIl- 
hiotti; 13), Sit. (8377149) WSs «266m 137 
L.Ed. 728; Louisville, etc., R. Co. v. 
Allen, 78 Ala. 494; Ultima Thule,¢etc., 
R. Co..v. Calhoun, 103 S.W. 726, 83 
Ark. 318; Merryman v. Hall, 91 N.W. 
647, 131 Mich. 406. 


99. Merryman v. Hall, supra. 
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[§ 20] d. Defects and Repairs. Persons using 
or producing steam are liable for injuries caused by 
accidents due to defects where they have notice of 
the defects and continue to use the machinery in 
defective condition. The duty of the owner and 
operator to exercise reasonable care to keep a steam 
boiler and its appliances in a proper condition of re- 
pair is not discharged by the mere employment of 
mechanics to make repairs, but he must exercise 
reasonable care in ascertaining their competency and 
in seeing to it that they do the work intrusted to 
them.” If he uses due care in the selection of com- 
petent mechanics to make repairs and the boiler is 
subsequently inspected by competent persons, he is 
not liable to an adjoining property owner for in- 
juries caused by an explosion, even though the me- 
chanics and inspectors did not perform their duty.* 


[§ 21] 3. Persons Liable*—a. In General. While 
the owner of an appliance employed in the produc- 
tion or use of steam is responsible for his personal 
negligence, the mere fact of ownership does not in 
all cases impose liability to a third person injured 
by a defect in the condition or use of such appli- 
ance,® but there must have been a disregard or neg- 
lect of some obligation or duty owed by the owner 
to the party injured’ or to the public.’ So one co- 
owner is not responsible for an injury occasioned by 
the use of the appliances by other coowners exclu- 
sively for their own purposes and beyond his right 
to control such use.® On the other hand, where part- 
nership property is being used in a partnership en- 
terprise, all of the parties are liable for an injury 
occasioned by the negligence of one of such part- 
ners.!° 
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[§§ 20-24 


[§ 22] b. Persons Erecting or Installing Appa- 
ratus. Persons engaged in the erection of steam 
boilers and other apparatus who have the manage- 
ment and control thereof are primarily liable for 
their negligence in superintendence and manage- 
ment oceasioning injuries to third persons.*’ 


[§ 23] ¢. Persons Making Repairs.*” Since a 
steam boiler is inherently dangerous,** one who re- 
pairs it owes a duty of proper care to avoid injury 
not only to the property and employees of the own- 
er,14 but to, all persons who may be thereby subject- 
ed to injury,’® and to that end must perform his 
work properly.1° So one contracting to make re- 
pairs to a boiler is charged with notice of the danger 
to those lawfully on the premises which may result 


from negligence in making such repairs** and with 


notice of the use and purpose of the appliances,** 
and, without a proper test showing that, notwith- 
standing its negligence, appliances were safe for 
thé use intended, cannot be relieved of the conse- 
quences of such negligence.'® 


[§ 24] d. Insurers and Inspectors.2° When an 
insurance company undertakes the inspection of 
boilers for the benefit of insured, the duty arises, 
with or without contract obligation to inspect, to 
exercise reasonable care and skill in each inspec- 
tion.21 Insurers of steam boilers who cooperate ac- 
tively with the owners in the management of boilers, 
having them inspected from time to time, although 
not compelled to: do so by force of the contract of 
insurance, are responsible to third persons for in- 
juries to their adjacent property, sustained by ex- 
plosions of boilers caused by the omission of proper 
tests and inspection.” It would seem that, where 


1. Texas & Pacific Ry. v. Barrett, 
DE SiCt 707; 1660 U.S. 617) ) 40) LE. 
' 11386; Chicago, etc., R. Co. v. Shannon, 
43 111.338; Louisville, N. A. & C. Ry. 
Co. v. Lynch, 44 N.E. 997, 46 N.E. 471, 
147 Ind. 165, 34 L.R.A. 293. 


[a] Ilustration.—In an action for 
personal injuries resulting from the 
explosion of a boiler, the condition of 
which defendant had notice two or 
three weeks before the accident, de- 
fendant could not avoid liability on 
the ground that it had not sufficient 
time to make necessary repairs. 
TOULSVAel UN Aw &..C, “Ry Cont, 
Lynch, 44 N.B. 997, 46 N.E. 471, 147 
Ind. 165, 34 L.R.A, 293. 


2. Anderson v. Hays Mfg. Co., 56 
A. 345, 207 Pa. 106, 638 L.R.A. 540. 


3. Anderson v. Hays Mfg: Co., su- 
pra. 


4 Persons liable for negligence 
gonerally see Negligence §§ 309-476. 


5. Young v. Bransford, 12. Lea 
(Tenn.) 232. 


6 Young v. Bransford, supra. 
7 Young v. Bransford, supra. 
8. Young v. Bransford, supra. 
9. Young v. Bransford, supra. 


{a] Iustration.—In an action for 
damages for an injury resulting from 
the explosion of a steam boiler the 
following facts appeared: The owner 
of a boiler had used it for years in 
running a sawmill; he entered into 
partnership with two others to erect 
and ®perate a gristmill with the boil- 
er; by the terms of the partnership 
the boiler was to be used on certain 


— 


days of the week to operate the grist- 
mill for the benefit of the partnership; 
the owner reserved to himself the 
right to use the boiler on the other 
days of the week to run the sawmill 
for his exclusive benefit; the boiler 
exploded on one of the latter days 
when it was being used by the owner 
to operate the sawmill. The jury 
found as a fact that, under the part- 
nership agreement, each of the two 
other partners had an_ undivided 
fourth interest in the boiler. There 
was no evidence that it was in a de- 
fective condition when the parties en- 
tered into the partnership. It was 
held that the original owner and not 
the two partners would be liable for 
an injury caused by the explosion. 
Se, v. Bransford, 12 Lea (Tenn.) 
232. 


10. Spencer v. Campbell, 9 Watts 
&S. (Pa.) 9 32. 


ll. Witte v. Haguc, 2 D.&R-33; 16 
Cok 36s 
[a] Explosion.—An engineer em- 


ployed by the owner of a factory to 
erect a steam boiler and other appara- 
tus on premises adjoining another 
factory is liable for an injury there- 
to in consequence of the explosion of 
the boiler from the insufficiency of the 
material of which it was composed, 
he being personally present and his 
servants having the management of 
the apparatus at the time of the ac- 


cident. Witte v. Hague, 2 D.&R. 33, 
ANOLON BELG 
12. liability of person repairing 


personal property generally see Negli- 
gence § 475. 


13. See supra § 2. 


14 Rosenfeld v. Albert Smith & 
Son, 168 N.Y.S. 214, 180 App.Div. 691 
[aff 125 N.E. 924, 227 N.Y. 613]. 


Dangerous agencies or instrumen- 
Seutee generally see Negligence §§ 


15. Rosenfeld v. Albert Smith & 
Son, 168 N.Y.S. 214, 180 App.Div. 691 
{aff 125 N.E. 924, 227 N.Y. 613]. - 


16 Rosenfeld 
Son, supra. 


17. Rosenfeld v. 
Son, supra. 

18. Rosenfeld y. 
Son, supra. 

19. Rosenfeld 
Son, supra. 


20. Boiler insurance see Boiler In- 
surance 8 C.J. p 1140. 


Liability insurance generally see 
Liability Insurance 36 C.J. p 1053. 


_21. Hartford Steam Boiler Inspec- 

tion & Ins. Co. v. Pabst Brewing Co., 
201 EF. 617, 120 C.C.A. 45, Ann Gas: 
1915A 637; Van Winkle v. American 
Steam-Boiler Co., 19 A. 472, 52 NJ. 
Law 240. 


[a] Thus an insurer of steam boil- 
ers by representations and conduct 
assumed the duty to insured to make 
inspection of the boilers, and rendered 
itself liable for negligent performance 
of such duty. Hartford Steam Boil- 
er Inspection & Ins. Co. yv. Pabst 
Brewing Co., 201 F. 617, 120 C.C.A, 
45, Ann.Cas.1915A 637. : 


22. Van Winkle v. American Steam- 
Boiler Co., 19 A. 472, 52 N.J.Law 240. 


v. Albert Smith & 
Albert Smith & 
Albert Smith & 
v. Albert Smith & 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ror 


§§ 24-29] 


a corporation is authorized by statute to give cer- 
tificates of inspection to be accepted by the chief 
inspector of a city in lieu of an examination of sta- 
tionary steam engines or steam boilers required by 
law, it is liable for damages caused by the explosion 
of a boiler, if it made a negligent inspection or is- 
sued a certificate according the boiler a greater 
power of resistance than it would safely bear.?? 


[§ 25] e. Manufacturers.” 


Manufacturers of 


steam appliances, if negligent in the construction 


thereof, are liable to a purchaser for injuries caused 
by an explosion,?® but, in the absence of proof that 
the explosion was caused by some want of skill or 
some neglect in the manufacture of the boiler, it 
should be attributed to an extraordinary cause for 
which the manufacturer is not liable.2 However, 
where a steam boiler has been delivered by the man- 
ufacturer and vendor to a purchaser, and has been 
accepted by the latter, it has been held that the man- 
ufacturer is not liable to a third person for injuries 
received by him through the explosion of the boiler, 
in consequence of defects in its construction, while 
in use by the purchaser.?7 
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[60 C.J.] 11 


other cases of negligence,?® the contributory negli- 
gence of plaintiff will defeat a recovery in an action 
for damages for injuries caused by the negligent 
use of steam.?° 


[§ 27] 5. Actions—a. Nature and Form in Gen- 
eral. In accordance with the rules applicable to ae- 
tions for negligence generally,?! the proper form of 
actions for injuries occasioned by an explosion of 
a steam appliance has, in some jurisdictions, been 
held to be case and not trespass.?? 


[§ 28] b. Pleading. The general rules of plead- 
ing,?® more particularly those applicable to actions 
for negligence,** apply to actions to recover for neg- 
ligent injuries growing out of the production and 
use of steam.*® Plaintiff must recover according to 
his allegations and the proof, and not according to 
either alone.*® 


[§ 29] ¢. Evidence—(1) Presumpticns and Bur- 
den of Proof. Rules of general application,?? and 
more particularly with reference to actions for neg- 
ligence,** apply as to the burden of proof in actions 
for negligent injury arising out of the production 


-[§ 26] 4, Contributory Negligence.?® 


\ 


23. Bradley v. Hartford Steam- 
Boiler Inspection, etc., Co., 19 F. 246. 


24. Liability of manufacturer or 
vendor for negligence generally see 


Negtgence §§ 326-334. 


25. Erie Citv Iron Works v. Bar- 
ber, 102 Pa. 156; Richardson & Hol- 
land v. Owen, 269 P. 838, 148 Wash. 
583. 


[a] Dlustration.—In an action to 
recover damages for injuries, caused 
by explosion or bursting of a steam 
tank manufactured by defendants and 
sold to plaintiff’s company, the find- 
ing of the trial court, that the negli- 
gent act of defendants in improperly 
constructing the tank was the direct 
and proximate cause of the injuries 
and no negligent acts of plaintiff con- 
tributed thereto so as to constitute 
the proximate cause, was sufficiently 
sustained by evidence. Richardson & 


Holland v. Owen, 269 P. 838, 148 
Wash. 583. 
26. Beers v. Woodruff & Beach 


Iron Works, 30 Conn. 308. 


27. Losee v. Clute, 51 N.Y. 494, 10 
Am.R. 638. 


[a] Thus, when a boiler is accept- 
ed, the manufacturer’s control over it 
ceases, and all responsibility for what 


_ is subsequently done with it devolves 


upon the purchaser. The manufac- 
turer owes to a third person injured 
by its explosion ‘“‘no duty whatever 
at the time of the explosion, either 


growing out of contract, or imposed 


by law.” Losee v. Clute, 51 N.Y. 494, 
10 Am.R. 638. 


28. Burden of proof see infra § 29. 


29. Contributory negligence gener- 
ally see Negligence §§ 500-599. 


30. Texas & Pacific Ry. v. Barrett, 


47 S.ct. 707, 166 U.S. 617, 41 L.Ea. 


1136; Illinois Cent. R. Co. v. Houck, 
72 Ill. 285; National Woodenware, 
etc., Co. v. Smith, 108 Ill.App. 477. 


[a] One admitting undue amount 
of steam into coils of coffee urn by 
failing to exercise adequate control 


of the valve provided cannot recover 
for injuries by a resulting explosion. 


ese v. Kirschbaum Co., 148 A. 851, 
298 Pa. 560. 


As in 


[b] 
person is injured by the explosion of 
a coffee urn, he cannot be charged 
with contributory negligence because 
he did not cut off the steam by a safe- 
ty valve, when the pressure was too 
high, where it appeared that the safe- 
ty valve was inadequate for the pur- 
pose. Muller y. Kirschbaum Co., 148 
A. 851, 298 Pa. 560. 


Contributory negligence as proxi- 
mate cause generally see Negligence 
§§ 528, 529. 


Doctrine of assumed risk, incurred 
aed etc., generally see Negligence § 
600. 


81. See Negligence § 604. 


32. Spencer v. Campbell, 9 Watts 
&S. (Pa.) 32. 


33. See Pleading 49 C.J. p 1. 
34. See Negligence §§ 626-735. 


35. See cases infra this note; 
note 36. 


[a] Demurrer.—(1) Where there 
is a general allegation of negligence, 
an objection that such allegation is 
not sufficiently full, clear, and specific 
cannot be reached by demurrer, but 
requires a motion to. make more spe- 
cific. Louisville, N. A. & C. Ry. Co. 
v. Lynch, 44 N.E. 997, 46 N.E. 471, 147 
Ind. 165, 34 L.R.A. 293. (2) Demurrer 
generally see Pleading §§ 452-580. 


[b] Amendment.—(1) Where there 
is no allegation of negligence, it may 
be added by amendment at the time 
of trial, when the object of all the 
allegations is recovery of damages 
for tortious acts of the manufactur- 
er. Beers v. Woodruff & Beach Iron 
Works, 30 Conn. 308. (2) Amendment 
generally see Pleading §§ 581-782. 


36. See cases infra this note. 


[a] Tllustrations.—(1) Where the 
petition alleged that the explosion 
causing plaintiff's injury was due to 
excessive steam pressure, and it did 
not appear that nothing but such 
pressure could have caused the ex- 
plosion, plaintiff could not recover ex- 
cept on proof that the explosion was 
caused as alleged. McGraw.v. Gal- 
veston, H. & S. A. Ry. Co. (Tex.Civ. 
App.) 182 S.W. 417. (2) A recovery 


and 


and use of steam. Thus the burden is on plaintiff 
to show negligence on the part of defendant,?° al- 


Held not negligence.—Where a; on a complaint alleging negligence in 


the use of a boiler defectively con- 
structed cannot be supported by proof 
of negligence in employing unskill- 
ful persons to operate it, or in the 
selection of an engine. Long vy. Dox- 
rey, 50 Ind. 385. (3) The following 
charge was proper: “If you believe 
from the evidence that the explo- 
sion of said boiler resulted from the 
unskilfulness or negligence of the 
engineer running said engine, you 
will find for the defendant, as there 
is no allegation in the complaint of 
the want of skill or management, in 
said factory, of the engineer or any 
other employee in or about said fac- 
tory, and hence with that question 
you have nothing to do.” Long vy. 
Doxey, supra. 


[b] Where it is alleged generally 
that there was an explosion which 
eaused the injury, that the company 
was negligent, but that the particu- 
lar acts of negligence were unknown 
to plaintiff, being peculiarly within 
the knowledge of defendant, it is not 
essential to prove particular acts of 
negligence. Lykiardopoulo v. New 
Orleans & C. R. Light & Power Co., 53 
So: 5753127 “Lae309) Ann Castor 2A, 
976; Galveston, H. & S. A. Ry. Co. v. 
Perez, (Tex.Civ.App.) 182 S.W. 419. 


[ec] Where various defects are al- 
leged, it need not be proved that an 
explosion resulted from all of such 
defects. Long v. Doxey, 50 Ind. 385. 


Issues, proof, and variance: 
Generally see Pleading §§ 1144-1211. 


In actions for negligence generally 
see Negligence §§ 708-735. 


37. Burden of proof generally see 
Evidence §§ 13-24: 


38. Burden of proof in actions for 
negligence generally see Negligence 
§§ 749-761. 


so. U.S.—Texas & Pacific Ry. v. 
Barrett, 17 S.Ct. 707, 166 U.S. 617, 41 
L.Ed. 11386; Bradley v. Hartford 
Steam-Boiler Inspection, etc., Co., 19 
RF. 246. 


Conn.—Schiesel v. S. Z. Poli Realty 
Co., 142A. 812, 108 Conn. 115. 

Mich.—Voigt v. Michigan Penin- 
sular Car Co., 70 N.W. 11038, 112 Mich. 


12 [60 C.J.] 


though, in the first instance, he is only bound to 
prove enough to raise a presumption of negligence 
The mere fact of the 
explosion of a boiler does not, at least where de- 
fendant owes plaintiff no duty greater than the ex- 
ercise of ordinary care to prevent injury, according 
to what appears to be the more generally accepted 
rule, give rise to a presumption of negligence,** al- 
though there is contrary authority.*? 
with regard to other accidents arising out of the 
use and production of steam, the courts have ap- 


on the part of defendant.*° 


504. 


N.Y.—Reiss v. New York Steam 
Co., 28 N.E. 24, 128 N.Y. 103; Cosu- 


lich v. Standard Oil Co., 25 N.E. 259, 


122 N.Y..118, 19 Am.S.R. 475. 


Pa.—Earle v. Arbogast, 36 A. 923, 
180 Pa. 409. 


: Fee Oune v. Bransford, 12 Lea 
32. 


W.Va.—Veith v. Hope Salt, ete, 
Cones S187, ot OW. Val, 9655 1 oR: 
A. 4 


[a] “As the existence of negli- 
gence is an affirmative fact to be es- 
tablished by him who alleges it as a 
foundation of his right of recovery, it 
was incumbent upon the plaintiffs to 
point out, by evidence, the defend- 
ant’s fault, for the presumption is, un- 
til the contrary appears, that every 
man has performed his duty.” Cosu- 
lich v. Standard Oil Co., 25 N.E. 259, 
122 N.Y. 118, 19 Am.S.R. 475. 


[b] Escape of steam through wall. 
—Plaintiff, in an action for damages 
to a stock of goods, has the burden of 
proving alleged negligence of an ad- 
joining owner in permitting steam to 
escape through a wall. Schiesel v. 
S. Z. Poli Realty Co., 142 A. 812, 108 
Conn. 115. * f 


{e] Insurers and inspectors.—In 
an action against a corporation au- 
thorized by statute to insure and in- 
spect steam boilers, and to issue cer- 
tificates of inspection, stating the 
maximum working pressure allowed, 
which certificates should be accepted 
as a statutory inspection, the trial 
court, in charging the jury, held that, 
where a steam boiler, so insured and 
inspected, exploded, killing a child of 
plaintiffs, the burden of proof was 
upon plaintiffs to show that the cer- 
tificate accorded to the boiler a great- 
er capacity of resistance than it 
would safely bear, thus! authorizing 
its use under a dangerous degree of 
pressure, and that this was the result 
of negligent inspection. Bradley v. 
Hartford Steam-Boiler Inspection, 
ete., Co., 19 F. 246. 


40. Earle v. Arbogast & Bastian, 
36 A. 923, 180 Pa. 409. 


[a] Excessive steam pressure.— 
Where plaintiff alleged that the ex- 
plosion causing her injury was due to 
excessive steam pressure, and that 
such pressure was created by defend- 
ant’s negligence, the burden was on 
her to prove this allegation by facts 
rather than by mere’speculation. Mc- 
Graw v. Galvéston, H. & S. A. Ry. Co., 
(Tex.Civ.App.) 182 S.W. 417. 


41. Colo.—Bishop v. Brown, 61 P. 
50, 14 Colo.App. 535. 


Tll—John Morris Co. vy. South- 
worth, 39 N.E. 1099, 154 Ill. 118. Con- 
tra John Morris Co. v. Burgess, 44 
Ill.App. 27. 


Ind.—Louisville, N. A. & C. Ry. Co. 
v. Lynch, 44 N.E. 997, 46 N.B. 471, 147 


STEAM 


Likewise, 


‘ 
Ind. 165, 34 L.R.A. 298. 


Ky.—Mason & Hurst Co. v. Feltner, 
179 S.W. 222, 166 Ky. 254; Branham’s 
Adm’r v. Buckley, 166 S.W. 618, 158 
Ky. 848, Ann.Cas.1915D 861. 


N.Y.—Losee v. Buchanan, 
476, 10 Am!R. 628. 


Ohio.—Huff v. Austin, 21 N.E. 864, 
46 OhioSt. 386, 15 Am.S.R. 613. 


Pa.—EHarle v.' Arbogast & Bastian, 
36 A. 923, 180 Pa. 409. See Baran v. 
Reading Iron Co., 51 A. 979, 202 Pa. 
274 (where plaintiff’s evidence, in ad- 
dition to showing fact of explosion, 
showed that due care had been exer- 
cised, any presumption from the fact 
of the explosion was rebutted). 


W.Va.—Veith v. Hope Salt, 
wee 


SLANG 


etc., 
a S187; 51 Wi Var 96; '57 LR: 


[a] _After continued use.—Where 
there is nothing but the fact of an 
explosion to show negligence in the 


manufacture of a boiler, after con- 


stant use for nine months, no _ pre- 
sumption of negligence arises. Beers 
v. Woodruff & Beach Iron Works, 30 
Conn. 308. 


{b] Inference of negligence.—In 
an action for damages caused by the 
explosion of a steam boiler, negli- 
gence in the operation of the boiler, 
or defect in its construction, may be 
inferred by the jury from the mere 
fact of the explosion; but a charge to 
the effect that proof of the mere fact 
of an explosion raises a presumption 
of negligence and casts upon defend- 
ant the burden of disproving negli- 
gence is erroneous. Young v. Brans- 
ford, 12 Lea (Tenn.) 232. 


[c] Landlord and tenant.—The ex- 
plosion of a steam boiler, leased as 
part of the premises, and used by the 
tenant, is not of itself prima facie evi- 
dence of the tenant’s negligence. 
John Morris Co. v. Southworth, 39 
N.H. 1099, 154 Ill. 118. 


Liability of carrier see Carriers § 
1433. 


Res ipsa loquitur in actions for in- 
jury to servant see Master and Serv- 
ant § 1201 note 10 [f], note 14 [e] (2). 


42. U.S.—Rose v. Stephens, etc., 
Transp. Co., 11 F, 438, 20 Blatchf. 411. 


La.—Lykiardopoulo v. New Orleans 
& C. R. Light & Power Co., 53 So. 575, 
127 La. 309, Ann.Cas.1912A 976. 


Minn.—Kleinman v. Banner Laun- 
dry Co., 186 N.W. 123, 150 Minn. 515, 
23 A.L.R. 479. 


N.C.—Harris v. Mangum, 
177, 1838°N.C. 2236: : 

Tex.—Galveston, H. & S.‘A. Ry. Co. 
v. Perez, (Civ.App.) 182 S.W. 419. 


Wash.—Beall v. City of Seattle, 69 
P. 12, 28 Wash. 593, 92 Am.S.R. 892, 61 
L:R.A. 588. 


“The explosion of a steam boiler 


111 S.E. 


[§ 29 


plied‘? or refused to apply** the doctrine of res 
ipsa loquitur in accordance with general rules.*° 
Further, where a particular cause of the explosion 
is alleged, proof of the explosion‘alone does not war- 
rant a presumption that it was due to the cause al- 
leged;#® and it is also held that, where plaintiff 
fails to introduce evidence in his possession as to 
the circumstances of the action, he cannot insist that 
defendant, on proof of the occurrence of the acci- 
dent, was bound to explain it away.*” 


Contributory negligence. Under rules of general 


is such an unusual occurrence that it 
speaks for itself and is prima facie 
evidence of negligence. . If the 
doctrine of res ipsa loquitur does not 
apply to a case of this kind, then it 
would be difficult to find a case to 
which it does apply.” Galveston, H. 
& S. . Ry. Co. v. Perez, 182 S.W. 
(Tex.Civ.App.) 419, 420, 421. 


[a] Doctrine inapplicable to in- 
surer.—In a landlord’s action against 
the tenant and insurer of tenant’s 
boiler which exploded damaging plain- 
tiff’s building, where insurer did not 
have charge of the boiler, but inspect- 
ed the boiler and fixed the resisting 
power at one hundred and ten pounds, 
and when it exploded it was carrying 
a greater load, the doctrine of res ipsa 
loquitur, to the application of which 
charge of operation is essential, did 
not apply to insurer, and verdict in 
its favor is sustained. Kleinman v. 
Banner Laundry Co., 186 N.W. 123, 
150 Minn. 515, 23 A.L.R. 479. 


43. Schiesel v. S. Z. Poli Realty 
Co., 142 A. 812, 108 Conn. 115; Cor- 
poet v. Lymansville Co., (R.1.) 69 A. 


[a] Escaping steam.—The  doc- 
trine of res ipsa loquitur may apply 
in the case of an injury occasioned 
to adjoining premises by the escape 
of steam through a wall. Schiesel v. 
S. Z. Poli Realty Co., 142 A, 812, 108 
Connie Tlbe3 


[b] Jury justified in accepting ob- 
vious cause.—‘“ When it is shown that 
a machine adapted to retain steam un- 
der pressure is apparently in good 
condition and capable of withstand- 
ing an ordinary pressure, and sud- 
denly explodes with violence, it is a 
fair inference that the explosion was 
caused by an extraordinary pressure 
from the steam supplied. If the ex- 
plosion was from other causes, the 
means of ascertaining the fact were 
entirely within the power of the de- 


fendant; and in the absence of any 
evidence on its part the jury were 
justified in accepting the obvious 


cause alleged by the plaintiff.”” Cor- 
te v.. Lymansville Co., (R.I.) 69 A. 


44. Reiss v. New York Steam Co., 
28 N.E. 24, 128 N.Y. 103; Cosulich v. 
Standard Oil Co., 25 N.E. 259, 122 N.Y. 
118, 19 Am.S.R. 475. 


_ [a]. Blowing off of bonnet on serv- 
ice valve is not a circumstance from 
which the jury may draw an infer- 
ence of negligence. Reiss v. New 
Pee Steam Co., 28 N.E. 24, 128 N UY. 
03. 


45. Res ipsa loquitur generally see 
Negligence §§ 768-786. 


46. McGraw v. Galveston, H. & S. 
aes Co., (Tex.Civ.App.) 182 Sow. 


47. Levendusky v. Empire Rubber 
Mfg. Co., 87 A. 338, 84 N.J.Law 698, 
Ann.Cas.1914D 969. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 29-31] 


application,*® the burden is, in some jurisdictions, 
on plaintiff to establish freedom from contributory 
negligence,*® while in other jurisdictions the burden 
rests on defendant to establish the existence of con- 


tributory negligence.®° 


[§ 30] (2) Admissibility. In actions for injuries 
sustained on account of the use of steam, the ordi- 
nary rules of evidence as to admissibility are ap- 
plicable, and, as a general rule, any evidence tend- 
ing to establish or defeat the cause of action is ad- 


missible, subject, however, to the 


48. See Negligence §§ 754-759. 


49. Illinois Cent. R. Co. v. Houck, 
2 TNS 285: 


50. Roe v. Lucknow, 13 Can.L.T. 
‘Oce.Notes 148. 


51. See cases infra this note. 


[a] Construction of boiler should 
be understood by the jury in an action 
to recover damages for _ injuries 
caused by its explosion, and the exclu- 
sion of evidence to explain it was 
thought error. Merryman v. Hall, 
91 N.W. 647, 131 Mich. 406. 


{b] Impracticability of removing 
fines of a boiler for the purpose of as- 
certaining the condition of the 
“braces”? may be Shown in an action 
for injuries owing to the explosion of 
a boiler, where the lack of reasonable 
inspection is relied upon by plaintiff 
as negligence, since the question is 
whether ordinarily careful and pru- 
dent men would have removed the 
flues, and the exclusion of evidence of 
the fact is error. Merryman v. Hall, 
91 N.W. 647, 131 Mich. 406. 


[ec] Method of installing and 
guarding pumps.—In an action for 
personal injuries caused by hot water 
thrown on plaintiff, an infant, while 
at play in a public highway, by a 
steam pump, proof of the usual mode 
of installing and guarding similar 
pumps would not be a defense or ad- 
missible if defendant knew, or should 
have known, that because of location, 
operation of the pump might endan- 
ger safety of persons using the street. 
Smith v. Gammino, 114 N.E. 205, 225 
Mass. 285. 


[d] That engine had always been 
considered unsafe by employees using 
it was thought competent in an ac- 
tion to recover damages caused by the 
explosion of the engine to show that 
the person having charge of the ma- 
chinery knew, or might have known 
by reasonable diligence, that the en- 
gine was not safe. Chicago, etc., R. 
Co. v. Shannon, 43 Ill. 338. 


[e] Practice of another company 


in testing boilers was admissible in 


an action for damages for injuries 
caused by a boiler explosion. Chi- 
cago Great Western R. Co. v. McDon- 
ough, 161 F. 657, 88 C.C.A. 517. 


{f] That steam had been escaping 
at other places along the pipe, by 
other persons, at different times, is 
neither competent nor relevant evi- 
dence in an action to recover damages 
for an injury that occurred by reason 
of a break in a steam pipe on defend- 
ant’s premises, which defendant 
claimed was unknown to her, or any 
of her employees, at the time the in- 
jury occurred. Armstrong v. Med- 
bury, 34 N.W. 566, 67 Mich. 250, a 
Am.S.R. 585. 


[g] Number of engineers that had 
been employed upon an engine within 
the month preceding an explosion of 
the boiler of the engine was _ not 
thought relevant to show the condition 


of the boiler, in an action to recover 
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restrictions im- 


damages caused by the explosion, and 
the exclusion of evidence thereof was 
held to be proper. Long v. Doxey, 
50 Ind. 385. 


[h] That more steam than rules 
of company allowed had beeen carried 
is not competent evidence in an ac- 
tion to recover for death caused by 
an explosion of a steam boiler. Chi- 
caer: etc., R. Co. v. Shannon, 43 Ill. 


[i] Condition, shortly after acci- 
dent, of the instrumentality which 
caused it is admissible in an action 
for damages for injuries caused by a 
boiler explosion, as bearing upon its 
condition at the time of the accident, 
or just prior thereto, when it appears 
that there has been no intervening 
change. Chicago Great Western R. 
Co. v. McDonough, 161 F. 657, 88 
CC Ale bt: 


[i] Experimental tests made after 
the accident, upon a boiler similar in 
construction to the one in question, 
was held to be admissible in evidence 
for the purpose of showing that de- 
fendant was not negligent in the in- 
spection of the boiler which exploded. 
Bradley v. Hartford Steam-Boiler In- 
spection, etc., Co., 19 F. 246. 


[k] Defects in other hoilers.—In 
an action to charge defendant with 
negligence in the inspection of boilers 
which afterward exploded, evidence 
of defects found in other boilers in 
the same room after the explosion 
was erroneously admitted. Hartford 
Steam Boiler Inspection & Ins. Co. v. 
Pabst Brewing Co., 201 F. 617, 120 
C.C.A. 45, Ann.Cas.1915A 637. 


[1] Werdict of coroner’s jury to 
the effect that injuries of plaintiff’s 
intestate, in an action to recover for 
wrongful death caused by a steam 
poiler explosion, were caused by his 
own carelessness is competent to 
show contributory negligence when 


that defense is pleaded. National 
Woodenware, ete., Co. v. Smith, 108 
Ill.App. 477. 

[—_m] Ordinance which made it un- 


lawful to operate a tank subject to 
steam pressure, without having first 
obtained the inspection and approval 
thereof, by the inspector of boilers, 
within one year previous to such use, 
was held to be competent evidence in 
an action for death resulting from the 
bursting of a steam boiler, where the 
declaration counted upon the ordi- 
nance, and the evidence showed that 
the tank in question had been subject 
to steam pressure, not only at the 
time of the accident, but occasionally 
prior thereto. National Woodenware, 
etce., Co. v. Smith, 108 Ill.App. 477. 


[n] Admissions made by the man- 
ager in casual conversation after the 
explosion, unaccompanied by any of- 
ficial act, as to the number of pounds 
of pressure used at the time of an ex- 
plosion, are incompetent in an action 
against his principal to recover dam- 
ages for injuries caused by the explo- 
sion. Beunk vy. Valley City Desk Co., 
87 N.W. 7938, 128 Mich, 562, 
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posed by the law governing the admissibility of evi- 
dence.®1 Evidence of previous explosions of a simi- 
lar nature, knowledge thereof, and failure to remedy 
the defect is admissible to establish lack of due 
However, evidence of precautions taken 
after an alleged negligent act is inadmissible for the 
purpose of showing antecedent negligence.®? 


{§ 31] (3) Weight and Sufficiency. The facts in 
each action and the general rules of evidence®+ must 
be considered to determine the weight to be given 
to particular facts®> and their sufficiency to support 


[o] Hearsay evidence is incompe- 
tent in an action to recover for death 
caused by an explosion of an engine 
boiler, so it is proper for the court to 
refuse to permit a witness to state 
the reason he has heard given by an 
engineer for having quit the engine, 
the boiler of which exploded. Long, 
v. Doxey, 50 Ind. 385. 


[p] Expert evidence to the effect 
that an explosion of a steam boiler 
was caused by excessive pressure was. 
thought proper in an action for dam- 
ages for injuries caused by the ex- 
plosion, where the witness explained 
the reasons on which his conclusion 
was based, and evidence as to the 
safety of a valve was admissible 
where the witness was the maker of 
the boiler. Beunk v. Valley City Desk 
Co., 87 N.W. 793, 128 Mich. 562. 


Admissibility of evidence generally 
see Evidence 22 C.J. p 1. ; 


52. Muller v. Kirschbaum Co., 148 
A. 851, 298 Pa. 560. 


_ [a] Iustration.—In an action for ° 
injuries sustained through a boiler 
explosion, where the gravamen of the 
charge was that defendant had negli- 
gently failed to exercise reasonable 
care in maintaining the boiler in a 
reasonably safe condition, evidence of 
recurring explosions, occurring in the 
course of its prior use, when the con- 
ditions were substantially the same, 
was held to be admissible as bearing 
upon its tendency to become impaired 
by the particular use to which it had 
been subjected, defendant’s knowledge 
of that tendency, and the precautions 
which, in the exercise of reasonable 
or ordinary care, should have been 
taken thereunder in inspecting and 
testing it to determine whether it was 
in reasonably safe condition for use; 
but such evidence was held not to be 
admissible for any other purpose. 
Chicago Great Western R. Co. v. Mc- 
Donough, :161 F, 657, 88 C.C.A. 517. 


53. Baran v. Reading Iron Co., 51 
A. 979, 202 Pa. 274. 


54. Weight and sufficiency of evi- 
werce generally see Evidence §§ 1730— 
1806. 


55. See cases infra-this note. 


[a] Inference to be drawn from 
explosion.—In an action to recover 
damages for injuries resulting from 
negligence, the court said: ‘The fact 
of an explosion admits of but two in- 
ferences, negligence in overstraining 
a boiler free from defects, or the ex- 
istence of defects which would deny 
the proper use of the boiler if it were 
free from defects.” Louisville, N. A. 
& C. Ry. Co. v. Lynch, 44 N.E. 997, 46 
N.E. 471, 147 Ind. 165, 175, 384 L.R.A. 
293. 


[b] Report of boiler insurance 
company that its inspectors had made 
a proper inspection of a particular 
boiler is not conclusive evidence of 
that fact; the weight to be given 
must be determined by the jury. An- 
derson v. Hays Mfg. Co., 56 A. 345, 207 
Pa. 106, 63 L.R.A. 540. 
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a cause of action,®® or their sufficiency to establish 
Where the evidence of 
negligence is conflicting, the reviewing court will 
not disturb a finding of the jury.®® 


contributory negligence.*7 


[§ 32] d. Trial—(1) Questions 


Jury. As in actions for negligence generally,®® the 
question of negligence in the operation or use of 
steam boilers and other appliances is ordinarily for 
the jury,®® as is the question of contributory neg- 
ligence®! and the weight and sufficiency of evidence 


[c] Damage to goods from escap- 
ing steam.—In an action against a 
steam company for damage to prop- 
erty from escaping steam, the testi- 
mony was held to involve the weight 
of the evidence as to whether there 
was a proper inspection by the steam 
company’s engineer before turning on 
steam, where it appeared that the 
steam company’s employees were in- 
formed by another contractor that the 
bolts were thumb-screwed_ only. 
Charles G. Robin, Inc. v. Winslow, 
AON GN SS. 200» 


56. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show absence of negligence in op- 
eration of boiler. Branham’s Adm’r 
v. Buckley, 166 S.W. 618, 258 Ky. 848, 
Ann.Cas.1915D 861. (2) To show neg- 
ligence in operating patched, rusty, 
sealy, and cracked boiler. Davis v. 
Charleston, ete., R. Co., 51 S.E. 552, 72 
S.C. 112. (83) To show negligence of 
heating company where steam es- 
caped on thread of bushing giving 
way. Axland v. Pacific Heating Co., 
293 P. 486, 159 Wash. 401. (4) To 
show that negligent construction by 
defendant of steam tank sold to plain- 
tiff was the proximate cause of an 
injury by bursting. Richardson & 
Holland v. Owen, 269 P. 838, 148 
Wash. 583. (5) To justify finding of 
responsibility for injury from, explo- 
sion of coffee urn. Muller v. Kirsch- 
baum Co., 148 A. 851, 298 Pa. 560. 


[b] Evidence held insufficient: (1) 
To show that explosion was due to 
excessive steam pressure. McGraw v. 
Galveston, H. & S. A. Ry. Co., (Tex. 
Civ.App.) 182 S.W. 417. (2) To show 
negligence as to joint in steam pipe 
which burst. Voigt v. Michigan 
Peninsular Car Co., 70 N.W. 11038, 112 
Mich. 504. (3) To show improper 
placing of radiator and connections. 
Radice v. Hinsidler, 211 N.Y.S. 170, 
125 Mise. 815. (4) To show negli- 
gence of manufacturer of _ boiler. 
Beers v. Woodruff & Beach Iron 
Works, 30 Conn. 308. 


[c] Fire caused by explosion of 
boiler.—In an action for damages for 
the burning of plaintiff’s vessel, it 
was held the following facts did not 
establish a cause of action: The ves- 
sel was lying at a wharf adjacent to 
defendant’s oil refinery; there was an 


explosion of a boiler in the refinery,, 


followed by a fire; the burning oil 
flowed down a pipe, used for pumping 
oil into the refinery from vessels, into 
a lighter filled with oil; this exploded, 
communicating the fire to plaintiff’s 
vessel about twenty feet away. Cosu- 
jich v. Standard’ Oil Co., 25 N.E. 259, 
122 N.Y. 118, 19 Am.S.R. 475. 


57. Illinois Cent. R. Co. v. Houck, 
72 Jll. 285; Richardson & Holland y. 
Owen, 269 P. 838, 148 Wash. 583. 


58. Lipp v. Otis Brothers & Co., 
51 N.Y.S. 13, 28 App.Div. 228 [rev on 
other grounds 56 N.E. 79, 161 N.Y. 
559] (holding, in an action for dam- 
ages from death caused by the escape 
of steam and boiling water, when it 


STEAM 


- [§§ 31-32 


1 


generally.62 Where it appears that defects existed 
in a boiler at the time of an explosion and that the 
owner knew of them a sufficient length of time to_ 


have avoided the explosion, it then becomes a ques- 


for Court and 


avoid it.®? 


appeared that plaintiff’s intestate was 
employed on a building in which de- 
fendants were putting in elevators, 
that an exhaust pipe connected with 
the operation of the elevators had 
been carried above the roof, but at the 
time of the accident had not been 
capped, that on the morning of the ac- 
cident defendants’ representative 
turned on the steam, and boiling wa- 
ter and steam were thrown out of the 
exhaust pipe, and scalded plaintiff's 
intestate, and where there was evi- 
dence that the exhaust drip valves 
were all open when the steam was 
turned on, and, on the other hand, evi- 
dence that condensed steam had col- 
lected in the exhaust pipe during the 
previous night, that the drip valves 
had not been opened for any appre- 
ciable length of time, and that the ac- 
cident was due to negligence in turn- 
ing on steam without attending to 
them, that it was for the jury to de- 
termine whether the drip valves had 
been open during the night). 


59. See Negligence §§ 851-898. 
60. Schiesel v. S. Z. Poli Realty 
Co., 142 A, 812, 108 Conn. 115. See 


Marshall v. Welwood, 38 N.J.Law 339, 
(holding that it was necessary to sub- 
mit to the jury the question whether 
the explosion of a steam boiler on ad- 
joining premises was the product of 
pure accident, or the result of want of 
eare or skill on the part of defendant 
or his agents); Lipp v. Otis Bros. & 
Co., 51 N.Y.S. 13, 28 App.Div. 228 [rev 
on other grounds 56 N.E. 79, i161 N.Y. 
559] (holding an elevator contractor 
liable for the death of an employee 
of another contractor where the jury 
found that the former’s superintend- 
ent was negligent in turning on steam 
without paying attention to whether 
drip valves were open). 


[a] Questions held for jury.—(1) 
Whether employees of a steam com- 
pany were negligent in failing prop- 
erly to tighten bolts or in turning on 
steam while connection was unsafe. 
Charles G. Robin, Ine. v. Winslow, 171 


N.Y.S. 56. (2) Whether defendant 
had knowledge of defect in boiler. 
Spencer v. Campbell, 9 Watts&S. 
(Pa iat 82. (3) Whether particular 


engineers had the conduct and man- 
agement of apparatus at the time of 
explosion. Witte v. Hague, 2 D.&R. 
29; 16 EH.C.L. 67. (4) Whether de- 
fendant was negligent in projecting 
steam upon land of an adjacent own- 
er which, to its knowledge, was used 
by children as a playground. Buck- 
ley v. Arthur J. Hickey Family Laun- 
dry Co., 158 N.E. 769, 261 Mass. 348. 
(5) Whether defendant's engineer was 
negligent in occasioning injury by al- 
lowing hot water to escape from boit- 
er pipe. Newport Stave Co. v. Hall, 
145 S.W. 528, 102 Ark. 625. (6) Proxi- 
mate cause of injury alleged to have 
been due to escape of hot water from 
boiler pipe. Newport Stave Co. vy. 
Hall, supra. 


61. Hartford Steam Boiler Inspec- 
tion & Ins. Co. v. Pabst Brewing Co., 
201 B.. 617,14 120. :EiCAy 455) Ann. Gag 


tion of law for the court as to whether there was 
a duty on the owner to exercise reasonable care to 
Where the proof fails to show that an 
accident was the result of any lack of care owed to 
the person injured, the direction of a verdict is 
proper,°* although it is only were there is not suf- 


1915A 637; Newport Stave Co. v. 

Hall, 145 S.W. 528, 102 Ark. 625; Och- 

senbein v. Shapley, 85 N.Y. 214; Mul- 

1k apr een pe um Co., 148 A. 851, 298 
a. ‘ 


[a] Thus (1) where plaintiff 
stopped in range of a pipe connecting 
with the boiler for a few moments 
and did not know the engineer was 
working with the pop valve from 
which hot water escaped and there 
apparently was no danger unless the 
lever was pulled, it presented a ques- 
tion for the jury to determine wheth- 
er he was guilty of contributory neg- 
ligence. Newport Stave Co. v. Hall, 
145 S.W. 528, 102 Ark. 625. (2) In an 
action for damages for.injuries re- 
sulting from the explosion of a boiler, 
it was held that the trial court’s re- 
fusal to submit the question of con- 
tributory negligence to the jury, and 
its ruling that contributory negli- 
gence was not sufficiently shown, 
were erroneous, where the following 
facts appeared: Plaintiff, who was 
passing through a street where a new 
boiler was being tested, stopped; al- 
though he was told to leave, and thak 
it was not safe for him to stop, he 
did not leave; he was injured by the 
explosion of the boiler which was 
caused by the reckless application of 


Pa Sess Ochsenbein v. Shapley, 85 N.Y. 
[b] Whether child exercised care 


for his safety that should be exer- 
cised by a child of his age is a ques- 
tion for the jury. Buckley v. Arthur 
J. Hickey Family Laundry Co., 158 
N.E. 769, 261 Mass. 348. 


62. Merryman v. Hall, 82 N.W. 881, 
124:Mich. 263. 


63. Louisville, N. A. & C. Ry. Co. v. 
Lynch, 44 N.E. 997, 46 N.E. 471, 147 
Ind. 165, 34 L.R.A. 293. 


64. Cook v. Americam Smelting & 
Refinine Co., 122 A. 743, 99 N.J.Law 
81; White v. Sydney, ete., Coal, ete., 
Co., 25 N.S. 384. See Voigt v. Michi- 
gan Peninsular Car Co., 70 N.W. 1103, 
112 Mich. 504 (where, in an action by 
an administrator of a fireman em- 
ployed by defendant company, the di- 
rection of a verdict was held proper 
for the reason that no negligence was 
shown on the part of the mana'ge- 
ment). 


{a] Thus (1) where the cause of 
the explosion resulting in the accident 
causing death of plaintiff’s intestate 
was not proved, and the evidence for 
plaintiff failed to show that the acci- 
dent was the result of any lack of 
care which defendant owed to de- 
ceased, the direction of a verdict for 
defendant was proper. Cook v. Amer- 
ican Smelting &-Refining Co., 122 A, 
743, 99 N.J.Law 81. (2) In an action 
to recover for being scalded by steam 
being turned on, while plaintiff was 
inside a boiler, the evidence was re- 
viewed and held to have established 
the competency of defendant’s en- 
gineer, and justified the trial court in 
ee erent aa stny case from the jury. 

hite v. Sydney, etc., Coal a y 
25 N.S. 384. Dewey: 


For later cases, developments and changes in the law see Annotations, same title and section number 
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§§ 82-35] 


ficient legal and credible evidence to establish a case 
‘for plaintiff that the court is justified in directing 
a verdict for defendant.®® 


[§ 33] (2) Instructions. General rules as to in- 
structions in civil cases®*® are applicable in actions 
for injuries growing out of the production and use 
of steam.*? General instructions are inappropriate 
where a special verdict is required.*® 


[§ 34] (3) Verdict and Findings. General rules 
with respect to verdicts*® and as to special inter- 
rogatories, verdicts, and findings’® have lreen applied 
in actions growing out of the manufacture and use 
of steam.7! 
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[§ 35] B. Liability for Nuisance. The produc- 
tion and use of steam is not a nuisance per se,72 
and, as is elsewhere shown, the use of a properly 
constructed steam boiler will not be restrained as a 
nuisance.** However, a steam engine or other steam 
appliance may be so operated as to constitute a 
nuisanee.** So a person using steam upon his prem- 
ises may be liable for the maintenance of a nuisance 
where he permits it to injure adjoining property,7® 
or an action for damages may be maintained by a 
person into whose residence steam is emitted, caus- 
ing excessive moisture and rendering him sick.7® 
To operate a steamboat the boiler of which has not 
been inspected as required by statute is a nuisance,77 


*STEAM. As an adjective! this word is fre- 
quently used.” 


Steam boiler. A boiler® in which steam is gen- 
erated. Phrase: “Steam boiler or steam machin- 
ery.”5 


Steam egg coal. A term of the coal trade which 
refers to the lower grade of egg coal, containing 
more slack and. being less expensive than the higher 
grade.’ 


Steam farm engine.’ In a strictly technical sense, 


a machine consisting of a horizontal boiler with a 
drop-fire box and a horizontal engine attached to the 
top of the boiler, mounted on wheels for convenience 
of transportation, and having the smoke-stack so 
that it can be lowered when the machine is moved;° 
but, in a broader sense, capable of including any 
steam engine adapted to farm purposes.!° 


Steam fitter. A workman who installs or repairs 
steam pipes, their fittings, ete.1! 


Steam kicker. An appliance for rolling logs from 
a logway when they reach the mill or log deck.1? 


Inspection of steam boilers see ti- 


65. Merryman vy. Hall, 82 N.W. 881,/ A. & C. Ry. Co. v. Lynch, 44 N.E. 997, 
124 Mich. 263. 46 N.B. 471, 147 Ind. 165, 34 L.R.A. 
[a] TIllustration.—Where the evi- 293. , 
dence in an action for ape ve a 69. See Trial [38 Cyc 1868 et seq]. 
government inspector on a redge, Ms 
aie cathe oxplosion).cf.a:botler. 70. See Trial [38 Cyc 1907 et. seq]. 
showed that there was a high pres- 71. Rosenfeld v. Albert Smith & 


sure of steam in the boiler, and that 
during an intermission in the work 
the fireman left the boiler for thirty 
or forty minutes without doing any- 
thing to check the fires, and that the 
boiler exploded, it was error to direct 
a verdict for defendant, as the ques- 
tion of negligence should have been 
submitted to the jury. Merryman v. 
Hall, 82 N.W. 881, 124 Mich. 263. 


66. See Trial [38 Cyc 1594]. 
67. See cases infra this note. 
[a] Omission to charge as to im- 


portant questions is fatal, but omis- 
sions apparent only on critical anal- 
ysis of the charge made and as to 
features which counsel did not call to 
the court’s attention are not fatal. 
Earle v. Arbogast & Bastian, 36 A. 
923, 180 Pa. 409. 


[b] Charge must be looked at as 
whole.—Losee v. Buchanan, 51 N.Y. 
476, 10 Am.R. 623. 


[c] Requests are necessary to 
raise the question of subsequent tests 
as to their one upen enee TS 
jiability for negligent repairs. osen- 
fad Vv. “albert Smith & Son, 168 N.Y.S. 
214, 180 App.Div. 691 [aff 125 N.E. 
924,227 N.Y. 613]: 


68. See case infra this note. 


[a] ‘Thus, in an action for dam- 
ages for injuries caused by an explo- 
sion of a steam boiler, where the jury 
were to return a special, and not a 
general, verdict, it was not error to 
refuse to give an instruction to the 
effect that the fact that a boiler ex- 
ploded when in use was not evidence 
of negligence, either as to the inspec- 
tion or repairing of the engine, or of 
the management of it. Louisville, 


Son, 168 N.Y.S. 214, 180 App.Div. 691 
[aff 125 N.E. 924, 227 N.Y. 613]. 


[a] Where jury found that repairs 
to boiler were negligently made by a 
company which contracted with the 
owner to make such repairs, it was 
held that the finding was amply sus- 
tained by evidence showing that such 
company failed to perform its duty of 
installing tubes in a good and work- 
manlike manner. Rosenfeld v. Albert 
Smith & Son, 168 N.Y.S. 214, 180 App. 
Div. 691 [aff 125 N.E. 924, 227 N.Y. 
613]. 


72. Marshall v. Welwood, 38 N.J. 
Law 339, 20 Am.R. 394; Losee v. 
Buchanan, 51 N.Y. 476, 10 Am.R. 623; 
Veith v. Hope Salt Co., 41 S.E. 187, 51 
W.Va. 96, 57 L.R.A. 410. 


73. See Nuisances § 279. 
74. See Nuisances §§ 280, 281. 


75. Chandler Electric Co. v. Fuller, 
21 Can.S.C. 337;+Fuller v. Pearson, 23 
N.S. 263. 


76. Stremph yv. Loethen, (Mo.App) 
203 S.W. 238. 


77. Van Norden v. Robinson, 45 
Hun (N.Y.) 567 (holding defendant 
liable for damages caused by a boiler 
explosion without proof of negli- 
gence). 


1. As noun see title Steam § 1. 


2. See cases infra text and notes 
3-28. 

3. “Boiler” 8 C.J. p 1139. 

4 Hadley v. Continental Casualty 


Co., 51 F.(2d) 1046, 1047. 


[a] Such a boiler may explode. 
Hadley v. Continental Casualty Co., 51 


N.! F.(2d) 1046, 1047. © 


tle Steam § 19. 


5. State ex rel. Urbach v. Justus, 
102 N.W. 452, 453, 94 Minn. 207. 


6. “Coal” 11 C.J. p 934. 
“Egg coal”? 19 C.J. p 1019. 


_7. Indiana Fuel Supply Co. v. In- 
dianapolis Basket Co., 84 N.E. 776, 777, 
41 Ind.App, 658. 


[a] “Domestic egg coal’ distin- 
guished.—Indiana Fuel Supply Co. v. 
Indianapolis Basket Co., 84 N.E. 776, 
777, 41 Ind.App. 658. r 


8 “Engine” 20 C.J. p 1260. 
“Parm” 25 C.J. p 670. 


9. Wilson v. Union Mut. F. Ins. 
Co., 58 A. 799, 800, 801, 77 Vt. 28 [expl 
Wilson v. Union Mut. F. Ins. Co., 55 A. 
662, 75 Vt! 320, 325]. 


10. Wilson v. Union Mut. F. Ins. 
Co., supra. 


[a] Broader definition applies to 
the term as used in a fire insurance 
policy to be void on the use of a 
“steam farm engine” within a certain 
distance of insured premises. Wil- 
son v. Union Mutual Fire Ins. Co., 58 
A, 799, 800, 77 Vt. 28. 


[b] The term is not the name of 
any pattern or style of engine. Wil-. 
son v. Union Mutual Fire Ins. Co., 55 
A. 662, 663, 75 Vt. 320. 


11. Warburton-Beacham Supply 
Co. v. City of Jackson, (Miss.) 118 So. 
606, 608 [cit Webster Int. D.]. 


[a] “Gas fitter” distinguished.— 
Warburton-Beacham Supply Co. v. 
City of Jackson, (Miss.) 118 So. 606, 
608. 


[b] The trade of steam fitting has 
in many parts become separate from 
that of a plumber. Warburton-Beach- 
am Supply Co. v. City of Jackson, 
(Miss.) 118 So. 606, 608. 


12. Olson v. Humbird Lumber Co., 
92 P. 897, 48 Wash. 136. 


*By CAROLAN JEFFERSON WALSH (Steam-Stencil inclusive). 


16 [60 C.J.] 
Steam locomotive.1* A machine which derives its 
energy or power from steam produced by coal or 
oil fire applied to a boiler containing a sufficient 
quantity of water.+* 


Steam lump. A certain grade of coal.'® 


Steam machinery. Machinery® propelled by 
steam.!7 Phrases: “Assisting in the operation of 
steam machinery,”?® and “steam machinery of any 
kind.”’?® 


Steam railroad.2° A term used to describe an 
ordinary commercial railroad, because the latter, 
which carries both passengers and freight, is usu- 
ally propelled by steam.?1_ Phrases: “Every steam 
railroad company operating wholly or partly in the 


STEAM—STEAMER 


mill and apparatus—not only the building but the 
whole machinery necessary to make it a steam saw- 
mill in all its parts.?° 


Other phrases: “Steam vessel,”?° “steam vessel 
under steam,”?? and “steam whistle.”?® 


STEAMBOAT. [§ 1] A. As Noun, the term is 
defined: elsewhere in this work.?® 


[§ 2] B. As Adjective, the term is sometimes 
used.®° : 


Steamboat channel. The channel*+ upon which 
commerce on the river by steamboats or other ves- 
sels is usually conducted; where boats ordinarily 
run in carrying the commerce of the river.*? 


state,”?? and “steam railroad company. 


Steam sawmill.2* A term which, 
insured property, has been held to embrace both 


Logging definitions generally see 
Logs and Logging §§ 1-14. 


[a] It consists of iron bars about 
four feet in length, situated a few feet 
apart along the log deck; one end be- 
ing attached to machinery beneath- 
the deck, and the other end extending 
through the floor of the deck to the 
edge of the log way, and thus being 
capable, when set in motion, of push- 
ing the logs along the deck. It is 
propelled by steam by means of lev- 
ers, and when set in motion, moves 
with great force and velocity. Olson 
v. Humbird Lumber Co., 92 P. 897, 48 
Wash. 136. 


13. “Locomotive steam” see Loco- 
motive 38 C.J. p 135 text and note 31. 


14. State R. Commn. v. Texas, etc., 
R. Co., (Tex.Civ.App.) 42 S.W.(2d) 
1091, 1094. 


15. See Dreiske v. Jones, etc., Co., 
133 D11.App..572, 574. 


[a] Steam lump includes all the 
coal except that which passes through 
a half-inch screen at the time. That 
part which passes through such 
screen is called slack, dust, or screen- 
ings. Coal that is steam lump when 
put on board cars at the mine remains 
steam lump after transportation, al- 
though in transportation and in load- 
ing and unloading, more or less lump 
coal is necessarily broken up, and con- 
verted into slack or dust. ‘Mine run 
coal” includes the slack and dust and 
is the next grade below steam lump. 
“Lump,” ‘‘three-quarter lump,” ‘‘dom- 
estic lump” and ‘Milwaukee lump” 
are all grades better than ‘“‘steam 
lump.” Dreiske v. Jones, etc.,. Co., 
Tse App.,.572,) 574. 


“Tump” 38 C.J. p 327. 


“Steam egg coal’ see supra text 
and note 7. 


16. “Machinery” 38 C.J. p 330. 
17. See cases infra this section. 


[a] Meat hasher is not “steam ma- 
chinery”’ within a child labor act, for- 
bidding the employment of children to 
operate ‘“‘steam machinery.” Swift & 
Co. v. Rennard, 128 Ill.App. 181, 187. 


18. Employers’ Casualty Co. v. Un- 
derwood, (Okl.) 286 P. 7, 9. 


19. State ex rel. Urbach v. Justus, 
102 N.W. 452, 4538, 94 Minn. 207. 


20. “Railroad” or “railway” 51 C.J. 
p 369. 


Motive power of railroad generally 
_ see Railroads §§ 481, 1063. 
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21. Wilder v. Aurora, etc., Electric 
Traction Co., 75 N.E. 194, 216 Ill. 493, 
526. 


[a] Interurban railroad, although 
operated by electric motive power, 
whith was of the standard gauge and 
which ran through trains and also 
freight trains, interchanging cars 
with ordinary steam railroads, must 
be classed as a steam railway. Kirk- 
patrick v. Piedmont Traction Co., 87 
S.E. 233, 234,.170 N.C. A477, 


22. Toledo: ‘St. e & Ww. Ro Co. ve 
ee 72 N.E. 647, 649, 35 Ind.App. 
142, 


23. Lynch v. Pennsylvania R. Co., 
96 A. 395, 397, 88 N.J.Law 408. 


24. “Mill” see Mills § 1. 
“Sawmill” 56 C.J. p 133. 


25. Bigler v. New York Cent. Ins. 
Co., 20 Barb. (N.Y.) 635, 636. 


26. See also Collision § 1; Ship 57 
C.J. p 1146; Steamer post; Steam- 
ship post; Vessel [40 Cyc 196]. 


Steam vessel: 


Defined see Collision § 1 text and 
notes 91-95. 


Matters affecting see Admiralty 1 
C.J. p 1241 et seq; Collision 11 C.J. 
p 1004 et seq; Maritime Liens 38 
C.J. p 1194 et seq; Marine Insur- 
ance 38 C.J. p 993 et seq; Navigable 
Waters 45 C.J. p 398; Pilots 48 C.J. 
p 1182 et seq; Piracy 48 C.J. p 1206 
et seq; Salvage 56 C.J. p 1 et seq; 
Seamen 56 C.J. p 899 et seq; Ship- 
ping 58 C.J. p 1; Towage [88 Cye 
553 et seq]; Wharves [40 Cyc 892 
et seq]. 
Negligent management of, as cause: 
Of carrier’s liability for injury: to 
passenger see Carriers § 1304 text 
and note 29. 

Of manslaughter see Homicide § 
142 text and notes 238-31. 


Subject to prohibition against: 


Discrimination on account of race 
see Civil Rights §§ 16, 17. 


Gaming see Gaming § 152 note 73 
[b]. 


Subject to regulations to prevent col- 


lision: 

As to lights see Collision §§ 128— 
131, 137-142. 

As to sailing vessels see Collision 
§§ 61-72. 


As to signals for steam vessels un- 
der sail by day see Collision § 142. 

As to sound signals for steamer see 
Collision §§ 158-173. 


Other phrases: 
boat companies.’’*# 


“Steamboat debts,’”’?* and “steam- 


A vessel®® propelled by steam.*? 


Subject to regulations to prevent col- 
lision:—Continued. 


Meeting and crossing rules see Col- 
lision §§ 55-60. 
Ordinary rules of navigation see 
Collision § 34. 
Subject to regulations to promote 
commerce: 


In general see Commerce § 88. 


Imposing property tax see Com- 
merce § 135. 


Imposing tonnage tax see Com- 
merce § 162. 

Tax on steamship company see 
Commerce § 135. 


Maes See Collision § 1 text and note 


28. Libby v. New York, etc., R. Co., 
(Mass.) 174 N.E. 171, 174. 


sare See Collision § 1 text and note 


30. See cases infra this section. 
31. “Channel” 11 C.J. p 287. 


32. Iowa v. Illinois, 13 S.Ct. 239, 
147 U.S. 1, 2, 37 L.Ed. 55 (where the 
term is used with reference to the 
Mississippi river). 


33. Moran v. Prather, 23 Wall. (U. 
S:).749250502). 23) Tad» done 


[a] “Steamboat debts.,—A euar- 
antee against “all claims and demands 
that may arise or be brought against 
Said steamboat,” as explained by evi- 
dence of its purpose, may be con- 
strued to include “all existing debts 
contracted for repairs, supplies and 
running expenses for and on account 
of the steamboat’ for which the 
debtor is liable, and evidence that 
“steamboat debts” has, among men 
dealing with steamboats, a technical 
meaning which includes only such 
debts as constitute a lien on the boat, 
is properly refused, the phrase being 
neither in the language of the con- 
tract nor in itself a technical phrase 
within the meaning of the rule of 
evidence applicable to such cases, 
Moran v. Prather, 23 Wall. (U.S.) 492, 
502, 23 L.Ed. 121. 


34. See Carriers 10 C.J. p 1 et seq; 
Shipping 58 C.J. p 1. 


Subject to mandamus see Manda- 
mus § 499. 


35. See Steamship post; and cross 
references under Steam Vessel post. 


36. ‘Wessel’ see Collision § 1. 


37. Campbell vy. Jimenes, 27 N.Y.S. 
351, 7 Mise. 77, 79 (where the word is 


For later cases, developments and changes in the law see Annotations; same title and section number. 
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The term usually refers to large vessels, especially 


large iron steamships in contradistinction to small 
water cratt.38 


Phrase: “Steamer carrying sail.”?9 


STEAMSHIP.*° <A ship*! provided with steam 
power.*? The word is generally used in reference 
to large vessels especially large iron steamships, as 
contradistinguished from small water craft.‘ 


Phrase: “A steamship carrying mails.”*4 
STEAM VESSEL.*® 


STEARIC ACID. <A monobasic fatty acid, ob- 
tained in the form of white, crystalline scales, solu- 
ble in aleohol and ether;*® the solid constituent of 
fatty substances, as of tallow and olive oil, converted 
into a crystalline mass by saponification with alka- 
line matter and abstraction of the alkali by an acid.7 
It is one of the “free fat acids”#®8 and is sometimes 


-ealled “stearin.’’49 


STEARIN.*° 


A name sometimes given to stearic 
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acid.51 


STEARINE.®? One of the products resulting 
from the manufacture of tallow; a hard substance, 
or residuum, left after extracting or pressing the 
oil from the tallow;°* formed by a combination of 
glycerine with stearic acid.54 


STEATITE. A variety of tale—soapstone.®® 
STED, or STETHE. Properly a bank of a river, 


and many times a place.®® 


STEEL. [§ 1] A. As Noun.®7 A _ product or 
more accurately, a species of iron,®® refined of 
some of its grosser elements, intermediate in the 
amount of its carbon®® between wrought and cast 
iron, and tempered to a hardness which enables it 
to take a cutting edge, a toughness sufficient to 
bear a heavy strain, an elasticity which adapts it 
for springs and other articles requiring resiliency, 
as well as a susceptibility to polish which makes it 
useful for ornamental and artistic purposes;*° iron 


shail be the power of steam.” 


Ee ee eee ee Pe ee errant) ee 


said to be so defined by the lexico- 
graphers in all dictionaries). 


[a] “No matter whether it is a 
passenger, freight or war _vessel.”— 
Campbell v. Jimenes, 27 N.Y.S. 351, 7 
Mise. 77,79. 


[b] Steam ferryboat carrying pas- 
sengers is a “steamer” since it is a 
vessel propelled in whole by steam. 
te Nassau, 188 F. 46, 47,.110 C.C.A. 
184. 


38. The Saxon, 269 F. 639, 641. 


[a] “Boat,” “craft,” and “water 
craft” distinguished.—The Saxon, 269 
FE. 639, 641. 


“Boat” 11 C.J. p 1133. 
“Craft” 15 C.J. p 1342. 
“Water craft” [40 Cyc 539]. 


plan See Collision § 1 text and note 


40. See Steamer ante, and cross 
references under Steam Vessel post. 


41. “Ship” 57 C.J. p 1146. 


42. See Swan v. U. S., 19 Ct.Cl. 51, 
63. 

fa] Ship with sails and steam.— 
“There is a specific sense in which the 
term ‘ship,’ applied to sailing vessels, 
means a craft having three masts, 
with cross-yards on each mast, fitted 
to carry square sails on each, in addi- 
tion to a number of fore and aft sails. 
When such a craft is provided with 
steam power as well as sails, she is 
called a steamship.” Swan v. U. S., 
OCT Cl. yok, V6.2: 


[b] Similar definition.—‘‘The mean- 
ing of a vessel being a steamship is, 
that the principal motive power used 
Fraser 


vy. Telegraph Constr. Co., L.R. 7 Q.B. 
566, 569. 

43. The Saxon, 269 F. 639, 641. 

“Water craft” [40 Cyc 539]. 

44. Union Steamship Co. of New 
Zealand v- Wellington Harbour Board, 
[1915] A.C. 622. 


45. See Steam § 1 (other phrases). 


46. Webster Int. D. [quot Propfe 
v. Coddington, 108 F. 86, 87, 47 C.C.A. 
218]. 


{a] Its characteristics.—(1) It is 
generally dark in color, ranging from 
black to nearly white. Standard 


[60 C. J.—2] 


Paint Co. v. Bird, 175 F. 346, 352. (2) 
Although soluble in alcohol it is in- 
soluble in water. Standard Paint Co. 
Vv. Bird; supra’ [cit Ure Di... (3) “It 
burns like wax’’ (Century Dict. sub 
verb ‘“‘Stearic’’ [quot Propfe v. Cod- 
dington, 108 F. 86, 87, 47 C.C.A. 218]); 
Standard Paint Co. v. Bird, supra [cit 
Ure D.]. (4) It melts under the in- 
fluence of heat. Standard Paint Co. 
v. Bird, supra. (5) ‘It melts to an 
oily liquid at 69° CC.’ (Webster Int. 
Dict. [quot Propfe v. Coddington, su- 
pra]). (6) Ata boiling heat in water 
there is more or less decomposition. 
Standard Paint Co. v. Bird, supra [cit 
Ure D.]. (7) When heated they melt 
into a thick liquid, and on cooling, 
concrete into a shining mass. Stand- 
ard Paint Co. v. Bird, supra. 


47. 
F. 346, 352 [cit Ure D.]. 


[a] Uses—(1) It “is used for 
making candles.” Century D. (sub 
verb ‘“Stearic’) [quot Propfe v. Ced- 
dington, 108 F. 86, 87, 47 C.C.A. 218]. 
(2) “The stearic and margaric acids 
form a whitish, semi-transparent, 
hard substance which is manufac- 
tured into candles.” Tilghman _v. 
Proctor, 102 U.S. 707, 708, 26 L.Ed. 
279 [quot Tilghman v. Proctor, 125 
U.S. 136, 138, 8 S.Ct. 894, 31 L.Ed. 
664]. 

48. Tilghman v. Proctor, 102 U.S. 
707, 709, 26 L.Ed. 279 [quot Tilghman 
Vv. Proctor, 125 U-S;) 136, 138; 139,.8 
S.Ct. 894, 31 L.Ed. 664]. 

49. Standard Paint Co. v. Bird, 175 
F. 346, 352 [cit Ure D.]. 


“Stearin” post. 


50. See Stearic Acid ante; Stearine 
post. 
51. Standard Paint Co. v. Bird, 175 


F. 346, 352. 


52. See Stearic Acid ante; 
ante. 


53. Fairbanks v. Spaulding, 
416. 

[a] Subject to customs duties.— 
It is classed as a “manufacture of 
tallow” under U. S. Rey. St. § 2516, 
and not as “tallow” under U. S. Rev. 
St. § 2504 schedule M. and neither by 
judicial notice nor with the aid of 


Stearin 


POP BTS 


| such evidence as the case afforded can 


“srease for soap stock 
2505. 
416. 


it be held 
only,’ under U. S. Rev. St. § 
Fairbanks v. Spaulding, 19 F. 


Standard Paint Co. v. Bird, 175. 


Chemicals, oils and paints dutiable 
generally see Customs Duties § 30. 


54. Tilghman v. Proctor, 102 U.S. 
707, 708, 26 L.Ed. 279 [quot Tilghman 
vi Proctor,” £250. Si 713645138) 78 Sect 
894, 31 L.Hd. 664]. 


55. Jenkins vy. Johnson, 13 F.Cas. 
No. 7,271, 9 Blatechf. 516, 519, 5 Fish. 
Pat.Cas. 433. 


“Soapstone” 58 C.J. p 781. 
“Tale” [37- Cye 668]. 


56. 1 Coke Litt. p 4b [quot Wood- 
man v. Lane, 7 N.H. 241, 245 (quot 
Barney v. Leeds, 51 N.H. 253, 265)]. 
See Stead ante. 


[a] “Homestead [its derivative] 
then means nothing more than home 
place.’”” Woodman v. Lane, 7 N.H. 241, 
245; Barney v. Leeds, 51 N.H. 253, 265 
(the latter case adding ‘“‘or place of 
the home’’). é 


“Homestead” see Homesteads § 1. 
River bank see Bank § 2. 

57. See Steely Iron post. 

58. “Iron” 33 C.J. p 813. 

59. “Carbon” 9 C.J. p 1285. 


60. Carnegie Steel Co.. v. Cambria 
iron. €o,, 185; U:S:.403,. 420 e228 SO 
698, 46 L.Ed. 968. 


[a] Defined in U. S. Tariff Acts.— 
(1), Under 26 .U.S:St.atL. 577, c 1244 
(McKinley Act), par 150, steel is de- 
fined as “all metal produced from iron 
or its ores, which is cast and mallea- 
ble, of whatever description or form, 
without regard to the percentage of 
carbon contained therein, whether 
produced by cementation, or convert- 
ed, cast, or made from iron or its ores, 
by the crucible, Bessemer, Clapp-Grif- 
fiths, pneumatic, Thomas-Gilchrist, 
basic, Siemens-Martin, or open hearth 
process, or by the equivalent of either, 
or by a combination of two or more 
of the processes, or their equivalents, 
or by any fusion or other process 
which produces from iron or its ores a 
metal either granular or fibrous in 
structure, which is cast and malleable, 
excepting what is known as ‘malle- 
able-iron castings.’”’ Gary v. Cock- 
ley,,: 65eB" 4975:(500,, 13> C.C2Ag 1 72-—@2) 
Under U. S. Tariff Act March 3, 18838, 
schedule C, par 183, setting a rate on 
steel not specially enumerated, steel 
was defined as “all metal produced 
from iron or its ores, of whatever de- 
scription or form, without regard to. 
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carbonized with a certain proportion of carbon.** 


Steel produced by 
fusion, as distinguished from that produced by ce- 


Soft or homogeneous steel. 


mentation.®? 
Other phrases: 


forms and shapes.’’®® 


[§ 2] B. As Adjective the word may be em- 


ployed.*? 
Steel strips. 


Steel wool. 


the percentage of carbon contained 
therein, or the particular process of 
manufacture, either granular. or 
fibrous in structure, which is cast, and 
which is malleable.” Farris v. Ma- 
gone, 46 F. 845, 848. (3) See also Cus- 
toms Duties § 32 text and note 17. 


[b] “Produced in three ways: 
First, directly from certain pure iron 
ores; second, by the decarburization 
of malleable iron; or third, by the de- 
earburization of pig iron.’”’ Green- 
wich Iron & Steel § 677 [cit Gary Vv. 
Cockley, 65 F. 497, 502, 13 C.C.A. 17]. 


61. U.S. v. Ullman, 28 F.Cas.No. 
16,593, 4 Ben. 547, 556. 


[a] Earlier and later meanings.— 
The term formerly meant a compound 
ef iron and carbon in which the car- 
bon was present in an amount vary- 
ing from one-half of one per cent to 
two per cent, with the property of be- 
ing tempered by heating and cooling; 
but now subject to two contending 
definitions, one which excludes all 
compounds of iron and carbon which 
do not have the tempering quality, an- 
other, which includes all malleable 
products produced by fusion, whether 
or not the percentage of iron is suffi- 
cient to give the tempering quality. 
Wallace v. Noyes, 13 F. 172, 177, 21 
Blatchf. 83. 


[b] “Practically applied by Ameri- 
can steel manufacturers to the low 
carbon article’ see Wallace v. Noyes, 
A3° BY 172;°177, 21 Blatchf. 83. 


62. Wallace v. Noyes, 13 F. 172, 
175, 21 Blatchf. 83. 


{a] Creation and nature.—It is 
manufactured by the crucible process 
and by the Bessemer and Siemens- 
Martin processes. All steel is homo- 
geneous in fact, but the term has been 
applied to this kind on account of its 
especial uniformity of structure. It 
is low in carbon and does not harden 
and temper in water, and in that re- 
‘spect is materially unlike the steel 
that was formerly manufactured, and 
has been refused the name by many 
metallurgists. Wallace v. Noyes, 13 
F, 172,175, 21 Blatchf. 83. 


“Fusion” 27 C.J. p 937. 

63. See cold-rolled 11 C.J. p 958. 

64. See cases infra this note. 

[a] “Form or shape of steel” as 
used in the U. S. Tariff Act July 24, 
1897 (30 U.S.St.atL. 161 ¢ 11, schedule 
C, par 185) does not include every- 


thing made of steel; it must be 
construed by the rule of ejusdem 


“Cold-rolled steel,”’®? “form or 
shape of steel,”*4 “sheet steel,”®> and “steel in all 


A term which has the same meaning 
in trade and commerce, and as used in the Tariff Act, 
as in common speech, and includes all things made 
of steel and within the definition of “strip.”°* 


A product manufactured from steel 
wire by a patented process, whereby, by means of 
a toothed knife, the steel is shaved into filaments 
of varying degrees of fineness, constituting in that 


STEEL—STEER 


‘form a finished commercial article, used chiefly for 
polishing hardwood floors and furniture.®® 


Other phrases: } 
and “steel tubes finished.”*? : 


STEELY IRON. A term applied to a grade of 
mild or soft steel, which approaches so closely in 


“Steel band,”’7® “steel plates,”* 


physical and chemical characteristics the metal 


known as malleable wrought iron as to be difficult 
to distinguish the one from the other; or a grade 


of wrought iron so nearly approaching steel as to 


STEER." 


generis, with regard to the kinds of 
things previously enumerated in the 
paragraph. VU. . v. Buehne Steel 
Wool Co., 154 F. 93, 93 [rev on 
grounds not adverse to the proposi- 
tion in 159 F. 107, 86 C.C.A. 297, 52 
L.Ed. 1137, and foll U. S. v. Sellers, 
160 -F. 518, 519, 91 C.C.A. 334]. 


65. See Sheet 57 C.J. p 565 text and 
note 10. 


“Sheet steel in strips’ see Sheet 
57 C.J. p 565 notes 12 [a], [b], [c]. 


66. See Customs. Duties § 32 note 
ILO fl a I 

67. See cases infra this section. 

68. Magone v. Vom Cleff, 70 F. 980, 


981, 17 C.C.A. 549 (defining the term 
as used in U. S. Tariff Act March 3 
[1883] § 177). See also Customs Du- 
ties § 32 note 17 [e]. 


[a] As “cold-rolled steel’? see Bok- 
OF Ve Us Si 24 BS 259!) Ol SO) Cie r AC 
425. 

[b] ‘Distinguished from 
steel in strips’ see Boker v. U. 
BS ;-61, 159 $C CuAs t4262 


“Strip” post. 


69. Buehne Steel Wool Co. v. U. 
S., 159 FE: 107,109, 86 CiC.A. 297 [rev 
154 F. 93]. 


Under Tariff Acts see Customs Du- 
ties § 32 note 17 [b] (5). 


“Wool” [40 Cyc 2799]. 


“sheet 
S., 124 


70. Magone v. Vom Cleff, 70 F. 980, 
981. 
71. U.S. v. Sellers, 160 F. 518. 


Dutiable see Customs Duties § 32 
note 17 [cl]. 


72. See Customs Duties § 32 note 
LT (Bhs 
73-74. 


Gary v. Cockley, 65 F. 497, 
KO Sits. |. Cony deg 


[a] Steely irons, according to tes- 
timony received, are products of iron 
or very mild steel containing from 
about seven tenths of one per cent to 
two tenths of one per cent of carbon, 
and in this respect occupying a mid- 
dle ground between hard steel and 
wrought iron. Farris v. Magone, 46 
F. 845, 847 (statement of facts). 


{b] It is an unscientific term 
which, according to the opinion of an 
expert, should not be used except in 
the absence of data, when there is 
doubt as to whether the substance is 
properly steel or wrought iron. Gary 
v. Cockley, 65 F. 497, 501, 502, 503, 13 


be almost undistinguishable.**-74 


oy 

A eastrated male of the bovine gen- 
us;76 an animal’? of the cow kind;** a male mem- 
ber of the bovine family which has been castrated 
prior to his arriving at the age of four years;"® a 
young male of the ox kind, or common ox.*° 


In popular parlance, the term is equivalent to 


CiCvBeelds 
“Tron” 33 .C.J.-p 812: 
“Steel” ante. 


75. Description of animal injured 
oe eee see Animals § 556 note 
C4. 


76. Mobley v. State, 49 So. 941, 942, 
57 Fla. 22, 17 Ann.Cas. 735. 


[a] Similar definition.—Castrated 
male cattle are called steers. State v. 
Royster, 65 N.C. 539. ; 


[b] “Belongs to the class of neat 
eben Upper v. Lawn, 80 Mo. 241, 


As included in “cattle” see Cattle 
LIG.d2 p se notelLsgeikT 


77. “Animal” see Animals § 1. 
78 Watson v. State, 55 Ala. 150. 


[a] “Calf” included in “steer” or 
not.—(1) No, see Milligan v. Jeffer- 
son County, 2 Mont. 543, 546 (hold- 
ing that ‘steer’ does not include 
“calf” according to the lexicograph- 
ers and that the specification in Mont. 
St. c. 85, §§ 4, 15, of “calves” as tax- 
able, is not confined by the specifica< 
tion, in § 16, of “Heifers and steers 
between one and two years old” to 
calves not less than one year old). 
(2) Yes, see Mundell v. Hammond, 40 
Vt. 641, 644 (holding that the word as 
used in a provision for exemption 
from attachment and execution in- 
cludes calves some months less than 
a year old, they being ‘calf steers” 
or “steer calves,” and expressing the 
opinion that farmers generally would 
say that an animal may be too old to 
be a steer, but cannot be too young). 

“Bull” 9 C.J. p 1003. 

“Calf” 9 C.J. p 1118: 

“Cattle” 11 C.J. p 33. 

“Cow” distinguished see Cow 15 C. 
J. p 1340 note 62 [ce]. 

Variance in charging theft of steer, 
ce bull, heifer, etc. see Larceny § 

79. Consolidated Dressed Beef Co. 
vy. City of Philadelphia, 91 A. 367, 368, 
245 Pa. 268. 

[a] There is nothing ambiguous 
in the word, and this meaning is gen- 
eral and is recognized by all mem- 
bers of the meat trade. Consolidated 
Dressed Beef Co. v. City of Philadel- 
phia, 91 A. 367, 368, 245 Pa. 268. 


“Bull” distinguished see Bull 9 C.J. 
p 1003 note 17 [a]. 


80. Webster D. [quot Martinez vy. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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“ox,” and is used to designate a castrated taurine 
male that has been brought under the yoke. 


In the plural, the term is sometimes employed to 
refer to working cattle, cattle that have worked.*? 


Phrase: “Beef steer.”®? 


STEERER.** In slang vocabulary, a person of 
plausible manners and address who gains the con- 
fidence of the person intended to be fleeced,’* and 


Territory, 44 P. 1089, 5 Ariz. 55]. 
[a] ,Especially a castrated taurine 
male from two to four years old. [a] 
tory, 44 P. 1089, 5 Ariz. 55; Milligan 
v. Jefferson County, 2 Mont. 548, 546]. 
81. Watson v. State, 55 Ala. 150. 
“Ox” 46 C.J. p 1165. 
Wessels v. Territory, 


293 P. 144, 145. 


McC. 
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who may be said to steer or lead the victim to the 
place where the latter is to be robbed or swindled.*® 


STELLIONATE. A term used in Scots and eivil 
law to denote all such crimes in which fraud®’ is an 
ingredient, as have no special names to distinguish 
them, and are not defined by any written law.*§ 

STENCIL. A thin plate or sheet of any sub- 


stance in which a figure, letter, or pattern is formed 
by eutting completely through the plate.’® 


.| Simmons, 109 N.Y.S. 190, 125 App.Div. | 145. 
234, 237, 22 N.Y.Cr: 270]; 


Similar definition.—‘One who 
Webster D. [quot Martinez y. Terri- | gains the confidence of the person in- 
tended to be fleeced.” 
Bd. of Dental Examiners, (Cal.App.) 


87. Fraud generally see Fraud 26 
C.J. p 1050 et seq. 


88. Foster v. State, 68 S.E. 739, 
740, 8 Ga.App. 119. 


[a] Statute against stellionates.— 


Barron v. State 


[b] “Capper” distinguished.—Bar- A statute, providing that one using 
ron v. State Board of Dental Examin- 
ers, (Cal.App.) 283 P. 144, 145. 


any deceitful means or artful practice 
other than those mentioned in the 
Code by which an individual or the 


82. 
(Kan.) 100, 102, 1 Kan. 525. 


83. Robertson v. State, 1 Tex.Cr. 
SLiy 34. 


84. “Bunko steering” see Bunko 9 
C.J. p 1004 text and note 45 


“Confidence Game” 12 C.J. p 419. 
“Confidence Man” 12 C.J. p 420. 
“Confidence Operator” 12 C.J. p 420. 
86. Barron v. State Board of Den- 


publie is defrauded and cheated shall 
be punished as for a misdemeanor 
mav be said to be the statute against 
stellionates. Foster v. State, 68 S.E. 
739. 740, 8 Ga.App. 119. 


A. B. Dick Co. v. Fuerth, 57 F. 


eC Ce mee ori Pe Oe ee —_ 


85. Century D. 


[quot People v.! tal Examiners, (Cal.App.) 293 P. 144, 


89. 
834, 836. 
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Continuances § 22 (absence or illness of stenographer), 

Coroners § 46 (stenographic services). 

Corporations § 1312 (inspection of books with help of 
stenographer). 

Costs §§ 320-322 (fees taxable as disbursements). 
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§§ 1-2]. 


. 


_ [§ 1] “Stenographer” is a word of common use,* 
its well defined meaning? being one who is skilled 


in stenography.® 


Court stenog-apher is an officer of the court,* 
charged with the duty of correctly reporting all the 


a 


[§ 2] A. In General. 


demand a stenographer.!°® 


1. State ex rel. Nolen v. Hack- 
mann, 207 S.W. 494, 496, 276 Mo. 1738. 


2. State ex rel. Nolen v. Hack- 
mann, supra. 


3. In re Appropriations, 41 N.W. 
643, £5 Neb. 662, 670 [cit Webster D.]. 

“Clerk” distinguished see Clerk § 2 
note 85 [a]. 

“Stenography” see post. 

4. See infra § 2. 

5. Tallmadge v. Hooper, 61 P. 349, 
387 Or. 5038, 510. 


{a] “Is a new officer, unknown un- 
til lately in our judicial history.” 
Rynerson vy. Allison, 9 S.E. 656, 30 S. 


'C. 534, 538. 


6. Rynerson v. Allison, supra. 
Duties generally see infra § 8. 


{a] “faking down the testimony” 
embraces the whole process of repro- 
ducing the testimony of a witness in 
ordinary or intelligent writing, when 
necessary to comply with the law, in- 
eluding both the stenographic notes 
taken by the reporter and the transla- 
tion of these notes and writing out 
the same in ordinary language. Hen- 
derson v. Parry, 21 S.E. 144, 93 Ga. 
hor 


7. Ministerial officers of courts 
generally see Courts §§ 203-211. 


8. See cases infra this note. 
[a] Constitutionality of statutes.— 


_.(1) A provision of a statute authoriz- 


ing the appointment of court stenog- 
raphers in counties having a popula- 
tion of over thirty thousand per- 
sons that such “act shall not apply 
to any county having a population of 
200,000 or over” is not an arbitrary 
classification invalidating it. State v. 
Frater, 147 P. 25, 84 Wash. 466. (2) 
A statute (Acts 32d Leg. c 119), pro- 
viding for the appointment of official 
stenographers for district and county 
courts, is constitutional. Rice v. 
Roberts, (Tex.Civ.App.) 177 S.W. 149. 
(3) A statute regulating the office of 
court stenographer in a state is not 
unconstitutional because of a distinc- 
tion therein between counties of dif- 
ferent population. Carr v. Summit 
County, 24 OhioCir.Ct. 161. 


9. See statutory provisions. 


Population of city as govern- 
FILE aid porn peep Stn Crssoyee 


153 art 5, providing for the appoint- 


Provisions that have been 
upheld as valid’ may be made for the appointment 
of court stenographers;°® but a statute merely re- 
quiring evidence to be taken in writing does not 
A court stenographer is 
generally held to be an officer of the court’! and a 
public official,1? although for certain purposes he 
may not come within the latter category.!* 
the legislature and not the constitution creates the 
office of court stenographer it may abolish, modify, 
or control it, and the appointee takes it subject to 
that risk;’* and hence a stenographer cannot com- 
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proceedings on the frial;® a sworn officer of the 
court whose duty it is to take full stenographic notes 


of all pleadings, including the testimony, rulings, 


ae 


II. COURT STENOGRAPHERS’ 


Where 


new court.!7 


poses.+§ 


ment of stenographers by courts hav- 
ing jurisdiction in cases of felony ‘in 
cities of over 100,000 inhabitants,” 
gives no authority to the criminal 
court of Jackson County to appoint a 
stenographer for terms held at Inde- 
pendence, that city not having a popu- 
lation of one hundred thousand. State 
v. Murphy, 28 S.W. 767, 125 Mo. 464; 
State v. Martin, 25 S.W. 851, 121 Mo. 
61. 


[b] Stenographers for police 
courts.—Under a constitutional provi- 
sion authorizing municipal charters 
to provide for the constitution and 
jurisdiction of police courts and for 
the appointment of the judges and at- 
tachés, the framers of the charter 
were authorized to provide for the 
appointment of stenographic report- 
ers. MElder v. McDougald, 79 P. 429, 
145 Cal. 740. 


{c] Statute not applicable to city 
courts.—An act authorizing the judg- 
es of the circuit courts to appoint 
shorthand reporters for the taking 
and preservation of evidence and to 
provide for their compensation, has 
no application to city courts. Bart- 
ling v. People, 92 Ill.App. 410. 


10. Benton Harbor Terminal Co. v. 
King, 91 N.W. 641, 131 Mich. 377, 382. 


11. Ala.—Ex p. Hill, 71 So. 994, 196 
Ala. 462. 
Cal.—Smith v. Strother, 7 P. 801. 


Colo.—Keady v. Owers, 65 P. 509, 
30 Colo. 1. 


Mo.—State v. Hitchcock, (App.) 153 
S.W. 546. 


N.Y.—Wright v. Nostrand, 58 How. 


Pr. 184; Varnum v. Wheeler, 9 N.Y. 
Civ.Proc. 421. 
Or.—Tallmadge v. Hooper, 61 P. 


349, 37 Or. 5038, 510. 
Porto Rico.—Peo. v. Santiago, 16 
Porto Rico 446. 
S.c.—Rynerson y. Allison, 
656, 30 S.C. 538. 


Tex.—Robertson v. Ellis County, 84 
S.W. 1097, 38 Tex.Civ.App. 146; Mun- 
dine v. State, 97 S.W. 490, 50 Tex.Cr. 
93. 

Utah.—Dull v. Mammoth Mining 
Co., 79 P. 1050, 28 Utah 467. 

[a] Attaché of court.—Hlder_ v. 
MecDougald, 79 P. 429, 145 Colo. 740. 

[b] Not attaché of judge.—Ex p. 

\ 


9 S.E. 


and charge of the court, and every trial held there- 


plain when a new court is carved out of his cireuit?® 
or his court divided and a separate stenographer 
provided for a division thereof.® 
where a new court, created by constitutional provi- 
sion, is a different tribunal from the one which it 
supersedes, the stenographer of the superseded court 
will not succeed to the office of stenographer of the 
Where two stenographers take testi- 
mony at a trial, 
an official stenographer within a statute requiring 
a demand to be made on such officer for certain pur- 


In a like manner 


at different times, each of them is 


4 


Hill, 71 So. 994, 196 Ala. 462. 


12. Sebree v. Rogers, 102 S.W. 841, 
31 Ky.L. 476; State v. Hitchcock, 
(Mo.App.) 153 S.W..546; Dull v. Mam- 
pee Mining Co., 79 P. 1050, 28 Utah 


_[a]. He holds legislative, as dis- 
tinguished from a constitutional, of- 
fice. State v. Hitchcock, (Mo.App.) 
153 S.W. 546. 


[b] When appointed for single 
case only he is, in the discharge of 
his duties, a public officer. Dull vy. 
Mammoth Mining Co., 79 P. 1050, 28 
Utah 467. 


[ec] Stenographer of police courts 
in San Francisco is an officer of the 
municipality, and the work done by 
him in a preliminary examination is 
official in character. Trefts v. Mc- 
Dougald, 115 P. 655, 15 Cal.App. «534. 


13. Robertson v. Ellis County, 84 
S.W. 1097, 38 Tex.Civ.App. 146. 


[a] No sovereign function.—While 
the position of a court stenographer 
may be in a sense an Office, yet there 
is no such sovereign function of gov- 
ernment embraced on the individual 
performing its duties as brings it 
within the meaning of the word “of- 
fice” as used in a constitutional pro- 
vision limiting the “duration of all of- 
fices not fixed by this constitution” 
to two years. Robertson v. Ellis 
Seed 84 S.W. 1097, 38 Tex.Civ.App. 


14. State v. Ford, 41 Mo.App. 122. 
15. State v. Ford, supra. 
16. State v. Ford, supra. 


[a] Original appointee of a court 
thereafter divided has no title over a 
reporter appointed to a certain divi- 
sion, under a law providing for a 
stenographer for each division. In 
such case relator cannot perform the 
duties of both courts, sitting sepa- 
rately at the same time, either in per- 
son or by deputy, the latter being 
merely an assistant not authorized to 
take charge of a separate division. 
State v. Ford, 41 Mo.App. 122. 


17. Ex p. Lawrence, 1 OhioSt. 431. 


18. Lumber Mineral Co. v. King, 54 
So. 250, 251, 98 Miss. 733. 


[a] Thus, where the statute re- 
quires a demand for purposes of ap- 
peal, to be served on the “official 
stenographer” within a certain time 
after adjournment, either of the aci- 


22 [60 C.J.] 


[§ 3] B. Bligibility. In order for a person to be’ 


eligible for appointment as court stenographer he 
must, of course, possess the qualifications which the 
statute requires.*® 

[§ 4] C. Appointment and Assignment. The 
court stenographer is usually appointed by the 
court;2° and such appointment, being an official act 


of the court,2! should be made a matter of record.”? ” 


However, provision is sometimes made for the se- 
lection of a stenographer other than by the court’s 
appointment.2* Courts are, of course, bound by 
statutory provisions regulating their power to make 
temporary appointments or to continue in office 
temporary appointees.?4 Although not regularly 
appointed by the court, a court reporter may be- 
come a de facto officer by official recognition ;*° 
and the fact that one has acted as court stenographer 
is presumptive evidence of his due appointment as 
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statute nowhere forbids it, the stenographer may be 
required to attend court regularly held by the judge 
who appointed him in circuits other than his own 
whenever public interests so demand,?7 yet it is as- 
serted to the contrary that, where a statute pre- 
seribes the territory within which a court stenogra- 
pher shall serve, a judge has no authority to assign 
him to work outside of that cireuit.?° 


Where court stenographer dies, the court may 
appoint a successor to perform particular duties of 
the office.?9 : 


[§ 5] D. Qualification. Statutes requiring sten- 


ographers to take a qualifying oath for the proper — 


performance of their duties*® must be complied 
with;*1 and, of course, where the oath to be taken 
is prescribed by statute, the one given must conform 
thereto.*? 


such.?° 
Assignment. While it has been 
ing stenographers is such “official 


stenographer.” Lumber Mineral Co. 
v. King, 54 So. 250, 98 Miss. 733. 


19. People v. McIntyre, 59 P. 779, 
127 Cal. 423; O’Sullivan v. Knox, 66 


N.Y.S. 611, 54 App.Div. 374. 


[a] Construction of statute.—Code 
Civ. Proc. § 270, requiring official 
stenographers to possess. certain 
qualifications, refers. to the official 
stenographer of superior courts, and 
not to stenographers authorized by 
Pen. Code § 869, in hearings before 
magistrates. People v. McIntyre, 59 
P. 779, 127 Cal. 423. 


[b] Civil service examination.— 
O’Sullivan v. Knox, 66 N.Y.S. 611, 54 
App.Div. 374. 


20. Ala.—Ex p. Hill, 71 So. 994, 196 
Ala. 462. 


Cal.—Elder v. 
429, 145 Cal. 740. 


PN ae v. Kelley, 134 Il1l.App. 


Iowa.—Etter v. O’Neil, 
1018, 88 Iowa 655. 


Kan.—Wright v. Wright, 50 P. 444, 
58 Kan. 525. 


Ky.—Sebree v. Rogers, 102 S.W. 841, 
31 Ky.L. 476. 


Mo.—State v. McKay, 155 S.W. 396, 
249 Mo, 249, Ann.Cas.1914D 97. 


Mont.—State v. Cunningham, 101 P. 
962, 39 Mont. 165. 


N.Y.—O’Sullivan v. Knox, 66 N.Y.S. 
- 611, 54 App.Div. 374. 


Pa.—Rosenthal v. Ehrlicher, 26 A. 
435, 154 Pa. 396. 


S.D.—Underwood Vv. Lawrence 
County, 60 N.W. 147, 6 S.D. 5. 


Tex.—Security Trust & Life Ins. 
Co. v. Stuart, (Civ.App.) 160 S.W. 108. 


Utah.—State v. Edwards, 93.P. 720, 
33 Utah 2438. 


emcee v. War Hagle, 6 B.C. 


fa] It is almost universal habit 
of courts, &nder the authority of stat- 
utes, to employ such persons for this 
purpose. Wright v. Wright, 50 P. 
444, 58 Kan, 525. , 


[b] Stenographer for state su- 
preme court.—Under a statute pro- 
viding that if proper rooms in which 
to hold the supreme court and for the 
accommodation of its officers are not 


McDougald, 79 P. 


49 N.W. 


held that, if the 


provided by the state, together with 
attendants, etc., the court or any two 
justices thereof may direct the clerk 
to make the provision therefor, this 
furnishes a mode, in the absence of 
other statutes, by which provision 
may be made for a court stenographer. 
State v. Cunningham, 101 P. 962, 39 
Mont. 165. 


[ec] Police judges may have power 
to appoint a stenographer to their 
courts. Elder v. McDougald, 79 P. 
429, 145 Cal, 740. 


, 21. Rosenthal y. Ehrlicher, 26 A. 
435, 154 Pa. 396; Security Trust & 
Life Ins. Co. v. Stuart, (Tex.Civ.App.) 
160 S.W. 108. 


[a] As Official act by court.— 
Where in a civil case the official 
stenographer is appointed by the 
judge of the court whenever either 
party shall apply therefor, and the 
oath prescribed by the act is admin- 
istered, the appointment is a judicial 


act manifested by the judge. Secur- 
ity, ‘Trust. & life Ans. .Co. vy. Stuart, 
(Tex.Civ.App.) 160 S.W. 108. 

22. Rosenthal v. Bhrlicher, 26 A. 


435, 154 Pa. 396 
23. See cases infra this note. 


[a] Fiscal court of county has no 
power to appoint, or authorize the 
county judge to appoint, a stenog- 
rapher for such court. Woodruff v. 
Goldbach, 155 S.W. 729, 156 S.W, 115, 
153 Ky. 411 [withdrawing op 153 S.W. 
949, 152 Ky. 6385, and appr Woodruff 


v. Shea, 153 S.W. 1005, 152 Ky. 657]. 


[b] Where board of county com- 
missioners has, by statute, exclusive 
authority to employ a stenographer 
for the county court, the resolution 
of such board appointing a person to 
that position is conclusive on the par- 
ties. Thomas v. Board of Com’rs of 
Ce County, 141 P. 508, 26 Colo.App. 


24, O’Sullivan v. Knox, 66 N.Y.S. 
611, 54 App.Div. 874. See also infra 
§ 6 (temporary appointment). 


[a] Refusal to appoint temporary 
stenographer not error.—The refusal 
of the trial eourt in a criminal case 
to appoint a stenographer, the regu- 
lar stenographer being absent, is not 
error where bills of exceptions pre- 
sented by accused are approved by 
the judge, and counsel for both par- 
ties agree on a statement of facts, 


[§ 6] E. Term of Office. 
court stenographers hold office during the pleasure 


Under some statutes?* 


and no injury is shown to have re- 
sulted to defendant. Andrews v. 
State, (Tex.Cr.) 76 S.W. 918. 


25. Ettes v. O’Neil, 49 N.W. 1013, 
83 Iowa 655. 


26. Pender v. War WHagle, 6 B.C. 
427. : 3 
27. Underwood v. Lawrence Coun- 


ty; 60° NOW.-147,. 6S. Ds 9. 


Pee Ex p. Hill, 71 So. 994, 196 Ala. 


29. Henry v. Meade County Bank. 
of Sturgis, 142 N.W. 1130, 32 S.D. 298. 


[a] For settlement of record.— 
Under a statute providing that, if no 
mode is provided for the settlement 
of the record, it shall be settled and 
certified in such manner as the su-. 
preme court may direct, the trial 
court must, on the death of the offi- 
cial stenographer, appoint some com- 
petent stenographer as the official re- 
porter, for the purpose of transcrib- 
ing the notes of such deceased stenog- 
rapher, who, after qualifying, shall 
prepare the transcript and bill of ex- 
ceptions. Henry v. Meade County 
Bank of Sturgis, 142 N.W. 1130, 32 
S.D. 298. 


30. See statutory provisions. 


31. Wright v. Wright, 50 P. 444, 58 
Kan. 525; State v. Ford, 41 Mo.App. 
122; Rosenthal v. Ehrlicher, 26 A. 435, 
154 Pa. 396; Security Trust & Life Ins. 
Co. v. Stuart, (Tex.Civ.App.) 160 S.W. 
108; Robertson v. Ellis County, 84 S. 
W. 1097, 38 Tex.Civ.App. 146. 


[a] Record of oath.—The fact of 
the swearing in, or better, a copy of 
the stenographer’s oath of office 
should appear among the records of 
the court. Rosenthal v. Ehrlicher, 26 
A. 435, 154 Pa. 396. 


32. Security Trust & Life Ins. Co. 
aes (Tex.Civ.App.) 160 S.W. 


[a] Oath not in accordance with 
that prescribed.—A stenographer 
sworn to take the testimony in a 
cause in the county court, but not in 
the manner prescribed by statute for 
an official court stenographer, which 
is more enlarged and broader in scope 
than the oath administered, is not an 
official court stenographer within the 
meaning of the statutes relating to 
official court stenographers. Secur- 
ity Trust & Life Ins. Co. v. Stuart, 
(Tex.Civ.App.) 160 S.W. 108. 


83. See statutory provisions. 
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of the court.34 


Temporary appointment. Where the period for 
which a temporary appointment may be made is 
limited by statute,*° a temporary appointee cannot 
be continued in office for a longer period.®® 


The death of the 
judge who appointed an official stenographer does 
not ipso facto terminate his employment.*8 
ever, under a statute authorizing certain judges to 
appoint stenographers to hold office during the term 
of the judge,*® it has been held that, where the 
judge resigns without filling his full term, the stenog- 


Death or resignation of judge.?7 


rapher’s term of office ends.*° 


[§ 7] F. Necessity of Employment. 
statute providing that in all civil cases when a sten- 
ographer is employed his pay shall be taxed as 


costs,*! one party to a suit cannot 


34. See Robertson v. Ellis Coun- 
_ ty, 84 S.W. 1097, 38 Tex.Civ.App. 146; 
ae v. Edwards, 93 P. 720, 33 Utah 


Removal see infra § 10. 
35. See statutory provisions. 


6. O'Sullivan v. Knox, 66 N.Y.S. 
611, 54 App.Div. 374 [aff 59 N.E. 1128, 
166 N.Y. 596]. 


[a] Continuing temporary ap- 
pointee.—Where a statute prohibits 
temporary appointments for longer 
than a month, a person appointed tem- 
porary stenographer before the law 
was adopted and whose appointment 
was certified after such appointment 
eannot be appointed or continued in 
office for longer than the prescribed 
period, and it does not matter that the 
judge was ill and unable to make the 
permanent appointment from the pre- 
scribed eligible list. O’Sullivan  v. 
Knox, 66 N.Y.S. 611, 54 App.Div. 374. 


37. Death of stenographer see su- 
pra § 4 

28. Peo. v. Kelley, 134 Ill.App. 642. 

39. See statutory provisions. 


40. State v. McKay, 155 S.W. 396, 
249 Mo. 249, Ann.Cas.i914D 97, 


41. See statutory provisions. ~ 


42. Chosen Friends Home, etce., 
League v. Otterson, 50 P. 194, 7 Wyo. 
389. 


43. Presumption as to performance 
see Evidence § 70. 


44, Churchill v. Palmer, 115.Mass. 
310. 

[a]. Purpose is not that complete 
record of all that took place in the 
court below, whether material or im- 
material to the questions of law re- 
served, should be transmitted to the 
supreme judicial court. Churchill v. 
Palmer, 115 Mass. 310. 


45. Cal.—Elder v. 
PR. 429, 145 Cal. 740. 

Conn.—Magoohan v. Curran, 42 A. 
656, 71 Conn. 551. 

Ga.—Kearney v. State, a S.E. 127, 
101 Ga. 803, 65 Am.S.R. 34 


Mo.—State v. Slover, 20 S.W. 790, 
113 Mo. 211. 


Neb.—Home Fire Ins. Co. v. John- 
son, 61 N.W. 84, 43 Neb. 71. 


S.D.—Underwood Ne Lawrence 
County, 60 N.W. 147, 6 S.D. 147. 


Tex—Colorado & S. R. Co. v. 
Hamm, 103 8.W. 1125, 47 Tex.Civ.App. 


McDougald, 79 
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refusal of the other to assist in employing a stenog- 


rapher.*? 


How- 


lowed.*® 


[§ 8] G. Functions and Duties.*? 
pose of statutes providing for court stenographers 
is to afford assistance to the court and counsel in 
conducting the trial and in drawing up reports and 
bills of exceptions,** it is therefore the duty of the 
stenographer to attend court;*® 
throughout the entire trial,#® except during the ar- 
guments of counsel;*7? to take notes of what tran- 
spires in proceedings: before the court;*§ 
transcribe and file such notes within the time al- 
Even after his resignation the court sten- 


As the pur- 


to be present 


and to 


ographer ean be compelled to file a transcript and 


Under a 


return.>° 


complain of the 


196. 


{a] Their services being of great 
value to the proper administration of 
justice, they should be required to be 
in attendance, just as is required of 
any other officer of the court, whena 
trial is in progress. Home Fire Ins. 
ee v. Johnson, 61 N.W. 84, 43 Neb. 
Ts 


46. Magoohan v. Curran, 42 A. 656, 
71 Conn, 551. 


[a] Absence for brief period.—The 
stenographer’s absence for two or 
three minutes, unknown to the judge 
and unnoticed by counsel, does not 
render the proceedings of the court 
while he was gone void or erroneous, 
Magoohan vy. Curran, 42 A. 656, 71 
Conn. 551. 


47. Magoohan v. Curran, supra. 

4s. Cal.—Elder v. McDougald, 79 
P. 429, 145 Cal. 740. - 

Colo.—Keady v. Owers, 69 P. 509, 30 
Colo. 1. 


Ill.—People v. 
1066, 186 Ill. 407. 


Ky.—Sebree v. Rogers, 
841, 31 Ky.L. 476. 

N.D.—Kaeppler v. Pollock, 76 N.W. 
987, 8 N-D. 59. 


Pa.—Rosenthal v. Ehrlicher, 26 A. 
435, 154 Pa. 396; Heyer v. Cunning- 
ham Piano Co., 6 Pa.Super. 504. 


Porto Rico.—People v. Santiago, 16 
Porto Rico 446. 

R.I.—Alexander y. Gardiner, 14 R.I. 
15, 


S.D.—Underwood v. 
County, 60 N.W. 147, 6 S.D. 


Raymond, 57 N.E. 


102 S.w. 


awe enge 


Texi—Colorado,. -ete.,) R.))'Coi sv. 
Hamm, 103 SW. 1125, 47 Tex.Civ. 
App. 196. 

[a] ™@o record charge or instruc- 


v. Ehrlicher, 26 A. 
435, 154 Pa. 396; Heyer v. Cunning- 
ham Piano Co., 6 Pa.Super. 504; Un- 
derwood v. Lawrence County, 60 N.W. 
147, 6 S.D. 5. 


[b] ™®o record objections and ex- 
ceptions.—People v. Raymond, 57 N.E. 
1066, 186 Ill. 417; Woodward v. Heist, 
26 A. 645, 1131, 180 Pa. 161; Rosen- 
thal v. ®hrlicher, 26 A. 435, 154 Pa. 
396; Connell v. O’Neil, 26 A A. 304, 154 
Pa.) 582:> Colorado, iete.n Ris Conv. 
Hamm, 103 S.W. 1125, 47 Tex.Civ. 
App. 196. 


[c] To record offers of proof.— 
Woodward v. Heist, 26 A. 645, 1131, 
180 Pa. 161; Rosenthal v. Ehrlicher. 
26 A. 435, 154 Pa. 396. 


tions.— Rosenthal 


It has been held,*! but also denied,®? that 
the stenographer is bound to read his notes to the 
court when so directed. In some jurisdictions he is 
permitted to propound questions to jurors on their 


[d] To record rulings of court.— 
People v. Raymond, 57 N.E. 1066, 186 
Ill. 417; Woodward v. Heist, 26 AS 
645, 1131, 180 Pa. 161; Rosenthal v: 
Ehrlicher, 26 A. 435, 154 Pa. 396; Colo- 
rado, ete., R: Co. v. Hamm, 103 S.W. 
1125, 47 Tex.Civ.App. 196. 


[e] Stenographer cannot note ex- 
ception unless he is directed to do so 
by the judge. Rosenthal y. Ehrlicher, 
26 A. ‘435, 154 Pa. 396; Connell v. 
O’Neil, 26 "A. 304, 154 Pa. 582; Heyer 
y. Cunningham Piano Co., 6 Pa.Super. - 


[f] Documentary evidence is not 
required to be copied into the stenog- 
rapher’s report under a statute re- 
quiring the stenographer to take notes 
of the “oral evidence offered, togeth- 
er with all objections to the admissi- 
bility of testimony, the rulings of the 
court thereon and all exceptions tak- 
en to such rulings.” Gulf C.&S. F. 
R. Co. v. Pearce, 95 S.W. 1133, 43 Tex. 
Civ.App. 387. 


49. Johnson v. Ward, 59 So. 806, 
102 Miss. 464; People v. Santiago, 16 
Porto Rico 446; Smith v. Pecos Val- 
ley & N. E. R. Co., 95 S.W. 11, 43 Tex. 
Civ.App. 204. 


[a] Waking transcript is minis- 
terial act.—Smith v. Pecos Valley & 
NAB) RicCo,,- 95, Siw. 14,4437 Pex Cis: 
App. 204. 


[b] Duty to file stenographer’s 
record with the secretary of the dis- 
trict court where the action was tried 
fee People v. Santiago, 16 Porto Rico 
446. 


Compelling stenographer to file 
seeeur see Appeal and Error § 
117. 


50. Keays v. Doyle, 48 N.B. 1. 


51. Kaeppler v. Poliock, 76 N.W. 
987, 8 N.D. 59; Alexander v. Gardiner, 
PASAT? hb. 


[a] Duty to read testimony.—(1) 
The judge can at any time require the 
stenographer to read the testimony or 
any disputed portion of it to him. 
Kaeppler v. Pollock, 76 N.W. 987, 8 
INED 29: (2) What the court can 
read himself he can have read by the 


reporter. Alexander v. Gardiner, 14 
Rly 15 f 
52. Myers v, Campbell, 78 N.W. 


353, 11 S.D. 433. 


[a] Where statute provides com- 
pensation for making shorthand 
notes, and not for reading or tran- 
scribing them, judges are not justified 
in requiring reporters to read the 
shorthand notes to them. Myers v. 
Campbell, 78 N.W. 353, 11 S.D. 433. 
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voir dire,®? but in no case can he exercise the right 
to accept. or reject a juror.°4 The stenographer is 
bound to serve litigants in the court who call for 
his services,®® as by furnishing to them transcripts 
of his notes of the proceedings,®® which, it has been 
held, he must do, even though the trial judge gives 
orders to the contrary.*? 


Certificate of correctness and completeness.°* The 
stenographer who made the shorthand notes must 
comply with provisions requiring him to prepare?® 
and sign®® a certificate setting forth in substance 
that the proceedings, evidence, charge, etc., were 
fully* and accurately®? taken at the trial, and that 
the transcript is a correct translation of the notes.°* 


Penalties may be imposed on court stenographers 
for malfeasance or nonfeasance.** Statutes some- 
times provide penalties for neglect or refusal to 
transeribe official notes and to file such transeript 
within the time prescribed;** but it has been held 
under such a statute that, where a duly appointed 
substitute succeeds the regular stenographer early 
in a case due to the illness of the latter, the regular 
stenographer will not suffer such penalty due to the 
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neglect of the substitute.*® 


[§ 9] H. Direction and Supervision. A court 
stenographer is an official under .the control of the 
court®? and subject to its direction,®* and in no sense 
is he under the control of attorneys in a case.°® In 
some jurisdictions it is the court’s duty to determine 
when the official reporter shall attend court in crim- 
inal cases.7° The court has, under certain cireum- 
stances, the right to issue orders, nunc pro tune,‘* 
to the stenographer to take notes.*? The court also 
has the right to accept the stenographer’s explana- 
tion and other facts tending to explain his statement 
that he made a mistake in the notes which he cor- 
rected when transcribing them.** 


Appellate courts. While an intermediate court 
of appeals has held that it has the power to order 
official stenographers of the lower courts to prepare 
transcripts for a pauper appellant as required by 
statute,7* yet a court of last resort has held that it 
has no control over the stenographers employed in 
the courts below,‘® except when an appeal has been 


| taken from a judge imposing or refusing to impose 


the punishment prescribed for the neglect of the 


67. See supra § 2. 


53. West v. State, 79 Ga. 778. See 57. Keady v. Owers, 69 P. 509, 30 
also Trial [38 Cyc 148]. 5 Colo. PF. 
54. West v. State, supra. {a] Reason.for rule.—The order of 


55. Keady v. Owers, 69 P. 509, 30 
Colo. 1; Sebree v. Rogers, 102 S.W. 
841, 31 Ky.L. 476. See also cases in- 
fra note 56. 


56. Colo.—Keady vy. Owers, 
509, 30 Colo. 1. 


‘i Hawaii.—In re Andrews, 16 Hawaii 
83. 


Idaho.—Keane v. Pittsburg Lead 
Mining Co., 112 P. 214, 18 Idaho 711. 


N.Y.—Moynahan v. City of New 
York, 98 N.H. 487, 205 N.Y. 194. 


S.D.—Henry v. Meade County Bank, 
142 N.W. 1130, 32 S.D. 298. 


Tex.—Garrison v. Richards, (Civ. 
App.) 107 S.W. 861; Colorado, ete., 
Raion vo) Hamm, 6103 Swi 225, 47 
Tex.Civ.App. 196. ( 


; B.C.—Pender v. War Eagle, 6 B.C. 
27, 


[a] Thus a litigant has right, for 
the purpose of making up a bill of ex- 
ceptions, to a transcript of the court’s 
examination of a juror whom it ex- 
cused after he had been accepted by 
the parties, although the juror may 
derive a benefit from it for a prosecu- 
tion against him. Keady v. Owers, 
69 P. 509, 30 Colo. 1, 


[b] Duty independent of statute.— 
The duty of furnishing the transcript 
on demand, even though not express- 
ly mentioned in the statute, is espe- 
cially enjoined as a duty. resulting 
from the office, clearly implied from 
the nature of the office and the duties 
pertaining to it. Keady v. Owers, 60 
PbO sOnColo, L. 


{e] Must prepare transcript in 
narrative form where this is request- 
ed by a party to the action. Rout- 
ledge v. Elmendorf, 116 S.W. 156, 54 
Tex.Civ.App. 174; Jones v. Smith, 109 
S.W. 1111, 49 Tex.Civ.App. 637. 


{dj District attorney has no pow- 
er to require, at the expense of the 
county, more than one transcript of 
the testimony in an important crim- 
inal case. Moynahan v. New York, 
98 NE. 482, 205 N.Y. 181. 


69; Py 


the judge of the court not to furnish 
it is no excuse or justification what- 
ever. It does not lie either with the 
judge or the stenographer to say that 
the action of the trial court on a par- 
ticular matter is not a proper sub- 
ject matter for review in an appel- 
late tribunal. Keady v. Owers, 69 P. 
509, 8 0UColon 


58. Certification of transcript for 
appeal see Appeal and Hrror §§ 2076, 
2164, 2165. 


\ 

59. Merrill v. Bowe, 29 N.W. 766, 
69 Iowa 653; Ross v. Loomis, 20 N.W. 
749, 64 Iowa 432; Woodward v. Heist, 
26 A. 645, 180 Pa. 161; Rosenthal v. 
Ehrlicher, 26 A. 435, 154 Pa. 396. 


[a] Court may require certificate 
of stenographer.—Carter Coal Co. v. 
Clouse, 173 S.W. 794, 163 Ky. 337. 


60. Heyer v. Cunningham Piano 
Co., 6 Pa.Super. 504. 


61. Heyer v. Cunningham Piano 
Co., supra. 


62. Heyer vy. Cunningham Piano 


Ce.) supra. 
63.: People v. Carty, 19 P. 490, 77 
Cal. 213; Ross v. Loomis, 20 N.W. 


749, 64 Iowa 432; Woodward v. Heist, 
26 A. 645, 180 Pa. 161; Heyer v. Cun- 
ningham Piano Co,, 6 Pa.Super. 504. 
[a] Certificate held insufiicient.— 
People vy. Carty, 19 P. 490, 77 Cal. 213. 
64.. See case infra this note; and 
note 66. 
[a] Absence without consent of 


court might be a reason why he 
should be subjected to loss of pay. 


Magoohan v. Curran, 42 A. 656, 71 
Conn. 551. 
65. See statutory provisions. 


66. Johnson v. Ward, 59 So. 806, 
102 Miss. 464, 


[a] Even though regular stenog- 
rapher did not file transcript of the 
part he had taken, the penalty will 
not be inflicted on him where he omit- 
ted to do so on the advice of legal 
counsel. Johnson v. Ward, 59 So. 806, 
102 Miss. 464. 


68. Keady v. Owers, 65 P. 509, 30 
Colo. 1; Varnum.v. Wheeler, 9 N.Y. 
Civ.Proec. 421; Rynerson v. Allison, 
9 S.B. 656, 30 S.C. 534; Mundine v., 
State, 97 S.W. 490, 50 Tex.Cr. 93. 


[a] His duty to take full steno- 
graphic notes of all pleadings, testi- 
mony, rulings, and charges is to be 
done under the “directions of the pre- 
siding judge of the court.” Rynerson 
per tease 9 9S:8.7656)° 30 “Sieh assy 
£3) ° 


[b] Presumption of order by court. 
—The reviewing court must assume 
that, when it appears that the stenog- 
rapher took ‘down in shorthand the 
proceedings occuring at a trial, it was 
in pursuance of an order of the court. 
Keady v. Owers, 69 P. 509, 30 Colo. 1. 


69. Mundine v. State, 97 S.W. 490, 
50 Tex.Cr. 93. But compare supra 
text and note 57. 


7Q. Jackson County Com’rs  v. 
State, 74 So. 12, 73 Fla. 87. 


_71. Nunc pro tune order see Mo- 
tions and Orders § 221. 


72. Sebree v. Rogers, 102 S.W: 841, 
31 Ky.L. 476 (where a court stenog- 
ranvher and two other witnesses tes- 
tified that a party to an action re- 
quested the stenographer to take 
notes of the action, although the par- 
ty denied having made such request, 
the court properly made an order 
nune pro tune directing the stenog- 
rapher to take notes at the trial, so 
es re entitle him to his fees there- 
or). 


73. Peo. v. Bowman, 142 P. 495,24 
Cal.App. 781. 


74 Rice v. Roberts, (Tex.Civ.App.) 
177 S.W. 149. 


75. Berry v. Brown, 67 So. 662, 109: 
Miss. 64; Charles Brooks & Co. v. 
Gentry, 64 So. 214, 106 Miss. 506. 


[a] Supreme court has no juris- 
diction to compel a stenographer em- 
ployed in the trial court to transcribe 
and file his notes of the evidence 
within a specified time in aid of the 
bill of exceptions. Charles Brooks & 
ae v. Gentry, 64 So. 214, 106 Miss. 


pee Sy 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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stenographer to perform his duty.7® 


[§ 10] I. Removal. Where the term of office is 
fixed by statute,77 a judge, even though he could 
appoint, cannot remove a stenographer at his pleas- 
However, in some jurisdictions where the 
statute provides that a court may employ a stenog- 
rapher,‘® it has authority to discharge one who is 
incompetent and delays the trial on account of his 
slowness, even though no other stenographer can 
be obtained ;*° and a failure of a court stenographer 
to devote his personal attention to the duties of his 
office, leaving them to be wholly performed by his 
deputies, constitutes a cause for his removal, where 
both the constitution and the statute provide for 
In jurisdictions where charges must 
be filed and a hearing must be had before removal,®? 
a judge filing charges against the stenographer of 


ure. 8 


such action.®} 


76. Berry v. Brown, 67 So. 662, 109 
Miss. 64. 


Penalty for neglect see supra § 8. 


77. See statutory provisions. 

78. Ex parte Brown, 72 So. 924, 112 
Miss. 236. 

79. See, supra § 4. 


80. Hines v. Holland, 3 Tex.A.Civ. 
Cas, § 99. 


81. Tilley v. Slover, 20 S.W. 788, 
113 Mo. 202. 


[a] Absence without consent of 
court might be a reason why he 
should be removed. Magoohan v. 
Curran, 42 A. 656, 71 Conn. 551. 


$2. See statutory provisions. 


oats Ex p. Hill, 71 So. 994, 196 Ala. 


[a] He may not try them in an- 
other circuit where he has been as- 
signed to preside temporarily. Ex p. 
Hill, 71 So. 994, 196 Ala. 462. 


84. See statutory provisions. 


[a] Appropriation statute con- 
strued.—That a general appropriation 
bill’ declares that the sums named 
therein or ‘“‘so much thereof as may 
be necessary” be appropriated for the 
purpose nained, does not affect the 
right of the stenographer of the su- 
preme court to the full amount ap- 
propriated for his compensation. 
State v. Cunningham, 101 P. 962, 39 
Mont. 165. , 


85. Smith v. Strother, (Cal.) 7 P. 
801; People v. Chetlain, 76 N.E. 364, 
219° Ti. 248. 


86. See Stockwell v. Genesee Coun- 
ty Supervisors, 23 N.W. 25, 56 Mich. 
221. : 


87. See Wood v. Chickasaw Coun- 
ty, 37 So. 642, 85 Miss. 120. 


[a] Salary for pretermitted term. 
—Where the official stenographer of 
a circuit court was present when the 
court was opened, but on petition of 
citizens the term was pretermitted, he 
was entitled to a week’s salary, Rev. 
Code (1892) § 4242 giving him a sal- 
ary for each week or part of a week 
in which the court shall be _ held. 
Wood v. Chickasaw County, 37. So. 
642, 85 Miss. 120. 


88. Elder v. McDougald, 79 P. 429, 
145 Cal. 740. 


89. See Henderson v. Parry, 20 S.B. 
107, 93 Ga. 107; People v. Chetlain, 
76 N.E. 364, 219 Ill. 248; Knight v. 
Freeholders of Ocean County, 3 A. 
344, 48 N.J.Law 70; Lehigh County v. 
Meyer, 102 Pa. 479; Etter v. McLen- 
nan County, (Tex.Civ.App.) 156 S.W. 
251; Robertson v. Ellis County, 
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his own court must try such charges in some appro- 


Civ.App.) 84 S.W. 1097; 
Ogden Union R. Co., 
Utah 396. 


[a] Statute construed.—Code 
(1897) § 275 provides that the judge 
of each superior court may appoint a 
shorthand reporter, and that the pro- 
visions relating to shorthand report- 
ers and their duties in the district 
court, in so far as applicable, shall 
govern, except that the compensation 
shall not exceed five dollars a day 
“for the time actually employed.” 
Section 254 entitles reporters of the 
district court to six dollars a day for 
each day’s attendance upon the court 
under the direction of the judge; and 
§ 3675 details the duties of such re- 
porters, which require their attend- 
ance practically all the time that the 
court is in session, or at least all the 
time that appealable actions are being 
tried. Section 260 gives the superior 
courts’ concurrent jurisdiction with 
the district courts in all civil matters, 
except in probate matters, and in-ac- 
tions for divorce, alimony, and sepa- 
rate maintenance. Under those provi- 
sions, a reporter of the superior court 
is entitled to compensation for all the 
days that he is under the control and 
direction of the court, and is required 
to attend upon the orders of the 
judge, in the same manner as report- 
ers of the district court, and his right 
to compensation is not restricted to 
payment for the time that he is actu- 
ally engaged in reporting testimony 
or proceedings. Ferguson v. Potta- 
wattamie County, 101 N.W. 733, 126 
Iowa 108. 


90. See Seaboard Air-Line Ry. v. 
Memory, 55 S.E. 15, 126 Ga. 183. 


[a] Page rate instead of folio rate. 
—Allowing a court stenographer 
twenty-five cents a page for the tran- 
script, instead of fifteen cents per one 
hundred words, as provided by the 
statute, is not prejudicial to the coun- 
ty, it not being claimed that the 
amount allowed was greater than it 
would have been at the folio rate. 
Polsgrove v. Walker, 82 S.W. 979, 26 
Ky.L.Rep. 938. 


[b] Notes of instructions.—A 
stenographer is entitled to compensa- 
tion not only for taking down the evi- 
dence, but also for taking down the 
charge of the court and other proceed- 
ings which the law requires to be 
taken down. Seaboard Air-Line Ry. 
vy. Memory, 55 S.E. 15, 126 Ga. 183. 


91. See statutory provisions. 


[a] There is no constitutional ob- 
jection to a statute authorizing the 
judge to fix the salary of the official 
stenographer, with a proviso that 


Anderson y. 
26% Pog et 


(Tex.| such salary shall not exceed certain 


.do with county governments. 


priate place within such circuit.®* 


[§ 11] J. Compensation—1. In General. 
utes,*+ the constitutionality of which has been up- 
held,°® usually provide for the compensation of court 
stenographers, either in the form of an annual®® or 
weekly®* salary, the amount of which may be fixed 
therein,** a per diem allowance,®® or an allowance 
for the work actually performed.®° 
frequently the case, it is left to the court to fix the 
amount of allowances made to the stenographer,®* 
the court should fix the amount,®? within prescribed 
limits,** and, its action in that respect being judicial 
and not legislative,®* it will not be interfered with 
unless there has been an abuse of discretion.®® 
the compensation is fixed by statute, the statutory 
rate is exclusive,®® and no additional allowance can 


Stat- 


When, as is 


ihe 


specified amounts. Smith v. Strouth- 
er, (Cal.) 7 P. 801, 802 (‘“‘Phonographie 
reporters are officers of the court in 
the same sense as sheriffs and clerks 
are. They constitute part of the ju- 
dicial system of the state. The 
Court may fix the fees of referees, 
commissioners, keepers, ete., in prop- 
er cases. Why not of reporters? We 
see in the act of doing so none of the 
characteristics of legislation. Nor 
does it in any manner contravene that 
provision of the constitution requir- 
ing the legislature to establish ‘a uni- 
form system of county governments’. 
Phonographic reporters are not 
county officers, and have nothing to 
They 
are, as already said, officers of the 
courts, and constitute a part of the 
judicial system of the state’’). 


92. Cal.—Smith v. Strother, supra. 


Ga.—Seaboard Air-Line Ry. 
Memory, 55 S.E. 15, 126 Ga. 183. 


Ill.—People v. Chetlain, 76 N.E. 364, 
219 Ill. 248, , 


N.J.—Knight v. Ocean County, 12 A. 
625, 49 N.J.Law 485. 


Utah.—Andreson v. Ogden Union R, 
etc., Co., 26 P. 1119, 7 Utah 396. 


[a] A superseding constitutional 
court invested with like powers as the 
old court may fix and order the com- 
pensation of its stenographer under 
statutes providing therefor, as to the 
superseded court. Ex p. Reis, 30 P. 
806, 64 Cal. 233 [foll People v. Becker, 
(Cal.) 4 P. 942]. 


93. Smith v. Strother, (Cal.) 7 P. 
807; Seaboard Air-Line Ry. v. Mem- 
ory, 55 S.H. 15, 126 Ga. 183; People v. 
Chetlain, 76 N.H. 364, 219 Ill. 248; 
Marks v. Graham, 2 Ky.L. (abstract) 
222. 


94. McAllister v. 
357, 83 Cal. 361. 


95. Andreson v. Ogden Union R., 
Sten lCow 26" Pw he9 7 UtaheseG. 


96. Waide v. Atchison, T. & S. F. 
Ry. Co., (Okl.) 155.P. 884; Htter v. 
McLennan County, (Tex.Civ.App.) 156 
S.W. 251. See Knight v. Ocean Coun- 
ty, 3 A. 344, 48 N.J.Law 70 (so hold- 
ing as to a statute fixing a per diem 
allowance for attendance, taking tes- 
timony and proceedings, and furnish- 
ing a copy to the judge). 


[a] Certificate of district judge 
that in doing certain work the Official 
shorthand reporter “rendered more 
services to the court” than was pro- 
vided for by the statute is not suffi- 
ecient to require payment of compen- 
sation by a county for such additional 
services under a statute providing 
that, if the reporter rendered more 


Vv. 


Hamlin, 23 P. 
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be made,?* or the duties specified by the statute 
must be performed without any compensation other 
In the absence of any 
statute fixing his fees, a duly appointed stenographer 
is, of course, entitled to a reasonable compensation 
for his services.®® If statutes prescribe the manner 
of payment, such regulation will, of course, govern.* 
The judge has power to enter up judgment in favor 
of the stenographer against the party or parties by 
whom the court prescribes such compensation shall 
be paid; and all that is necessary in order for the 
stenographer to obtain such judgment is for him to 
render his bill to a judge and for the judge to be 
satisfied that it is correct and just, at the rate of 


than the salary allowed.®® 


services than the act provided for, 
the judge shou!ld certify the amount 
the reporter should receive. Etter v. 
McLennan County, (Tex.Civ.App.) 156 
S.W. 251. 


{b] Concurrent statutes.—Regard- 
ing as concurrent the statute of 1871 
prescribing the amount of compensa- 
tion for the services of the stenog- 
rapher, and the act of 1874 investing 
the circuit judge with authority, at 
his discretion, to fix the emoluments 
of that office, the effect is to give the 
stenographer the statutory compen- 
sation unless the judge intervenes and 
establishes a different rate of per- 
quisites. Knight v. Freeholders of 
Ocean County, 12 A. 625, 49 N.J.Law 
485. 


97. Stockwell v. Genesee County 
Sup’rs, 23 N.W. 25, 56 Mich. 221. 


[a] If annual salary is fixed by 
law, no per diem allowance while in 
attendance can be made. Stockwell 
v. Genesee County Sup’rs, 23 N.W: 
25, 56 Mich. 221; In re Court Inter- 
preter, 4 Porto Rico Fed. 301. 


98. Keane v. Pittsburg Lead Min- 
ing Co., 112 P. 214, 18 Idaho 711; State 
v. Supple, 56 P. 20, 22 Mont: 184; 
Board of'Com’rs of Oklahoma County 
v. De Armond, (Okl.) 155 P. 592; In re 
Court Interpreter, 4 Porto Rico Fed. 
301. 


[a] Imposition of additional du- 
ties does not give the right to in- 
creased compensation. Trefts v. Mc- 
Dougald, 115 P. 655, 15 Cal.App. 584. 


[b] Although county stenographer 
cannot retain fees for making tran- 
scripts of proceedings in the county 
court, his compensation being limited 
to his salary, yet the sustaining of a 
demurrer to plaintiff’s evidence in an 
action by a county against a court 
stenographer for fees illegally re- 
tained is not error, where it could not 
be determined from the evidence what 
fees, if any, were unlawfully retained 
by defendant. Board of Com’rs of 
Oklahoma County v. De Armond, 
(Okl.) 155 P. 694. 


99. Andel v. People, 106 I11.App. 
558; Washoe County v. Humboldt 
County, 14 Nev. 123; In re Murtaugh, 
128 N.Y.S. 850. 


[a] Allowance held reasonable.— 
In re Murtaugh, 128 N.Y.S. 850. 


1. Cal.—McAllister v. Hamlin, 
P. 357, 83 Cal. 361. 


Fla.—Jackson County Com’rs y. 
State, 74 So. 12, 73 Fla. 87. 


Tll— Andel v. People, 106 I1l.App. 
558. 


Ky.—Polsgrove v. Walker, 82 S.W. 
979, 26 Ky.L. 938. 


Mont.—State v. Cunningham, 101 P. 
962, 89 Mont. 165. 
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Okl.—Meyer v. Clift, 123 P. 1042, 
31 Okl. 793. 


Tex.—Shock v. County, 115 S.W. 61, 
52 Tex.Civ.App. 473; Robertson v. 
ey 84 S.W. 1097, 38 Tex.Civ.App. 
146. 


[a] Certification by judge.—By 
statute it is the duty of the circuit 
judge to certify the account of the of- 
ficial reporter, such certificate being 
conclusive, and it thereupon becomes 
the duty of the county commissioners 
to cause a warrant to be issued to the 
reporter, from a particular fund, in 
payment of the account so certified. 
Jackson County Com’rs v. State, 74 
So, (12) "Riba. 987. 


[b] County treasurer is not obli- 
gated to pay upon the certificate of a 
magistrate that services were ren- 
dered, nor is such certificate a de- 
mand, there being no law prescribing 
the fees or authorizing the magis- 
trate to fix them. Fox v. Lindley, 57 
Cal. 650. 


[c] Notice of allowance of claim 
not necessary.—Act July 13, 1893 (Ky. 
St. [1903] §§ 4637-4645), relative to 
stenographers for the circuit court, 
does not require notice to the fiscal 
court of presentation to, and allow- 
ance by, the circuit court of a stenog- 
rapher’s claim for services. Pols- 
grove v. Walker, 82 S.W. 979, 26 Ky.L. 
938 (holding further that, even if no- 
tice were required, actual notice to 
the county, and a hearing on its mo- 
tion to set aside the allowance, would 
be sufficient). 


{d] Examination of claim unnec- 
essary.—A constitutional provision 
and statutes making the governor, 
secretary of state, and attorney-gen- 
eral a board of examiners to examine 
all claims against the state, except 
salaries of officers fixed by law, and 
providing that no such claim shall be 
passed on by the legislative assembly 
without having been acted on by the 
board, do not apply to a claim of the 
stenographer of the supreme court 
for compensation, the general. appro- 
priation bill having made an appro- 
priation of a definite amount for that 
purpose and the provisions cited re- 
ferring only to unliquidated claims. 
State v. Cunningham, 101 P. 962, 39 
Mont. 165. 


fe] Stenographer of court of last 
resort.—Under a statute providing 
that, if proper rooms in which to hold 
the supreme court and for the ac- 
comodation of its officers are not 
provided by the state, together with 
attendants, etc., the court or any two 
justices thereof may direct the clerk 
to make the provision therefor, and 
the expense thereof, certified by any 
two justices to be correct, must be 
paid out of the state treasury, fur- 
nishes a mode, in the absence of other 
statutes, by which provision may be 


compensation fixed by him.? er, | 
has no power, upon the ex parte application of the 
stenographer, to render a judgment in his favor 
against a party to a eivil case in which he has taken 
down the proceedings, for the amount of the sten- 
ographer’s bill for a transcript, from his shorthand 
notes of the evidence and charge of the court in 
such ease, prepared and delivered to such party at 
his request,’ although neither the state nor the 
county can be charged with liability for a stenogra- 
pher’s fees, unless authorized by law;+* 
sometimes require the fees or other compensation of 
the court stenographer to be paid by the county.” 
A city and county cannot avoid an obligation to pay 


Pk, PR ees Ce tee 
Be hon ne SR 
a ete r 


[§ 11 


However, the judge 


statutes 


made for the compensation of the 


stenographer of the supreme court. 
State v. Cunningham, 101 P. 962, 39 
Mont. 165. 


{[f] Constructon wth earlier stat- 
ute providing for payment.—Where a 
statute (Act May 10, 1901 [Rev..St. 
(1901) p 573 -§ 5]), creating the city 
court, gives the judge of the court the 
power to appoint a reporter “on the 
same terms as the circuit court,” but 
in no section of the law is it provided 
in direct language how or by whom 
the reporter shall be paid, tit was held 
that all of the terms, including the 
manner of payment embraced in the 
previous law (Act July 1, [1887]; 
Rev. St. [1901] p 560), providing for 
the appointment of reporters by the 
circuit judges, were intended to be 
enacted in § 5 of the law providing for 
the creation of city courts, and the 
two laws should be construed to- 
ote Andel v. People, 106 I1l.App. 


[g] Provision not appropriation.— 
A statute providing that stenogra- 


phers for the district court and for 


the superior court shall receive an an- 
nual salary of one thousand two hun- 
dred dollars, the salary of the stenog- 
raphers for the district court to be 
paid out of the state treasury in the 
same manner as the salaries of dis- 
trict judges, does not constitute an 
appropriation for the payment of sala- 
ries of stenographers for the district 
court, hence the state auditor cannot 
lawfully issue a warrant for the sal- 
ary of a district court stenographer 
for periods for which there was no 
appropriation. Meyer v. Clift, 123 P. 


1042, 31 Okl. 798. 

2. Seaboard Air-Line Ry. v. Mem- 
ory, 55.S.W. 15,,126 Ga. 1838. 

3. Seaboard Air-Line Ry. v. Mem- 
ory, supra. 

4. Cal.—Mattingly v. Nichols, 6 
P. 748, 133 Cal. 339. r , 


N.Y.—Moynahan v. City of New 
York, 98 N.E. 487, 205 N.Y. 194. Pi 


Ohio.—Carr y. Summit County, 
OhioCir.Ct. 161. bed 


Tex.—Shock v. Colorado County, 11 
S.W. 61, 52 Tex.Civ.App. 478. " : 


Wash.—State v. Yakima County 
Super. Ct., 29 P. 764, 4 Wash. 30. 


5. Munson v. New York, 57 How. 
Pr. .(N.Y.) 497; Russell v. (City, of 
Philadelphia, 84 A. 1101, 236 Pa. 560 
[aff 48 Pa.Super. 622]. 


[a] Apportionment amo coun- 
ties.—(1) Where salary must be ap- 
portioned among counties no more 
than the salary can be recovered, nor 
can a county be compelled to pay any 
specific sum as salary in the absence 
of a showing that it was the amount 
apportioned. Goodale v. Marquette 


Far later cases, developments and changes in the law see Annotations, same title and section number. 
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stenographer’s fees on the ground of no appropria- 


tion by councils.® 


Where stenographer is officer of municipal court, 
and the charter provisions on the subject of his com- 
pensation are exclusive, his compensation will be 
determined by them,’ irrespective of whether the 
duties of the office are exacted by the charter or are 


imposed by the general law.’ 


Effect of nonattendance. A stenographer who has 
been removed is not entitled to compensation for 


the ,time between the preferring 


against him and the entry of an order for his re- 
moval, where during such time he did not attend 
court as required by law, or offer to do so, except 


County, 7 N.W. 207, 45 Mich. 47. (2) 
Where three counties comprising a 
judicial circuit assented to the em- 
ployment of a stenographer, not stip- 
ulating as to his salary, this, under 
the general statute, made his salary 
two thousand dollars, which was ap- 
portioned between the counties until 
one of the counties was detached from 
the circuit, that act, it was held, en- 
titled the counties to make a new ar- 
rangement, since the previous assent 
did not continue. Moreover, al- 
though one of the counties continued 
to pay its proportion for three years 


“and then reduced its share, which the 


stenographer accepted without pro- 
test until that county withdrew its 
assent to the employment and refused 
to pay longer; under these circum- 
stances it was held that no arrange- 


-ment was made except so far as one 
._ party has paid and the other received 


money in satisfaction of services 
previously rendered. Hitchock  v. 
Blockman, 10 N.W. 176, 47 Mich. 146. 


[b] County funds out of which 
paid.—(1) Under a statute, the legis- 
lative intent of which was to relieve 
districts, composed of more than one 
county, of any liability for stenog- 
rapher’s fees in excess of the fees col- 
lected, by making each county liable 
for fees incurred within its borders 
only to the extent of stenographer’s 
fees collected in the cases tried there- 
in, while districts composed of only 
one county, or part thereof, were 
made liable out of their general funds 
for all fees due .stenographers, a 
stenographer, in a district composed 
of more than one county, is entitled to 
recover the amount due him out of 
any such fees in the county’s posses- 
sion after his claim becomes due, 
there being nothing in the statute 
eonfining his interest to fees collect- 
ed in cases filed during his term of 
office. Shock v. Colorado County, 
(HexiCiv-App.) 115. “SW. 61.77(2) 
Where a stenographer was appointed 
for the county court under resolution 
of the county commissioners, it was 
irregular to permit the county judge 
to pay his salary out of the county 


- judge’s fund, but the excess fees, aft- 


er paying the salary of the judge and 
Big cionk. should be paid to the gen- 
eral county fund, as provided by stat- 
ute, and the salary of the stenogra- 
pher paid out of the general fund. 
Thomas v. Board of Com’rs of Teller 
County, 141 P. 508, 26 Colo.App. 139. 


[ce] Effect of payment from an- 
other source.—As the statute requires 
the fees of the court stenographer to 
be paid by the county, the response, 
in proceedings to compel it to do so, 
that he had been paid for his sery- 
ices in the case by the Weeds brace 
ward Commission” is immate , 
Polsgrove v. Walker, 82 S.W. 979, 26 
Ky.L. 938. 
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2. Mileage and Traveling Expenses. 
Where there is no provision by statute authorizing 
the payment of traveling expenses, no allowance 
therefor can be approved.!° 
statutes,1? mileage may be allowed!? for stenogra- 
phers who attend court outside of the cireuits for. 


However, under some 


which they are appointed,!? and also for actual 


of the charges 


[d] Right of county to attack of- 
ficial character.—On proceedings to 
require the fiscal court to comply with 
the order of the circuit court for pay- 
ing one appointed by it as official ste- 
nographer to take down the testimony 
and make a transcript, objection that 
such person was not the regular, offi- 
cial stenographer, and that, if the 
claim is paid, the allowance for sten- 
ographic work might exceed the one 
thousand and two hundred dollars 
permitted by statute to be paid the 
official stenographer, will not avail, in 
the absence of complaint on this score 
by the official stenographer. Pols- 
ayes v. Walker, 82 S.W. 979, 26 Ky. 
Oe Ss 


6 Wilson v. Philadelphia, 14 Wkly. 
N.C. (Pa.). 74. 


7 Trefts v. McDougald, 115 P. 655, 
15 Cal.App. 584; People ex rel. Mc- 
Dermott v. Board of Hstimate and Anp- 
portionment of City of New York, 131 
N.Y.S. 294, 72 Misc. 456 [aff 131 N.Y.S. 
604, 146 App.Div. 515]. 


[a] By charter amendment, board 
of estimate and apportionment of the 
city of New York has power to fix the 
compensation of stenographers of the 
municipal courts of New York City, 
and cannot be controlled by the recom- 
mendation of the board of justices. 
People ex rel. McDermott v. Board of 
Estimate and Apportionment of City 
of New York, 131 N.Y.S. 294, 72 Misc. 
456 [aff 131 N.Y.S. 604, 146 App.Div. 
515]. 


8. Trefts v. McDougald, 115 P. 655, 
15 Cal.App. 584. 


[a] Whe fact that, subsequent to 
adoption of charter provisions defin- 
ing the duties and determining the 
compensation of police court report- 
ers, the legislature, by a general law, 
demanded additional duties of him, 
when serving in his official capacity 
at preliminary examinations, does not 
give the legislature the power to pro- 
vide the means and measure of his 
compensation therefor, but as to such 
compensation the charter provisions 
will be still paramount, under Const. 
art 11 §§ 6 and 8%. Trefts v. McDou- 
gald, 115 P. 655, 15 Cal. App. 584. 


9. State v. Slover, 20 S.W. 790, 113 
Mo. 211. 


10. Irrgang v. Ott, 99 P.-528, 9 
Cal.App. 440 (no authorization in civil 
cases). 

11. See statutory provisions. 

12. “Mileage” 40 C.J. p 658. 

13. Underwood v. Lawrence Coun- 
ty, 60 N.W. 147, 6 S.D. 5. 


14. Van Veen v. Graham County, 
108 P. 252, 13 Ariz. 167. 

[a] Includes allowance for board 
and lodging.—A statute allowing the 


and necessary'® traveling expenses. Where, by stat- 
ute, the stenographer is permitted to contract with 
the judge as to his mileage rate, the rate not to ex- 
ceed a fixed sum for each mile actually traveled,*® 
the judge has the power to contract to pay the maxi- 
mum rate without regard to the amount actually paid 
for such travel.+7 


gourt reporter his “actual traveling 
expenses” in attending the district 
court away from his official residence 
authorizes, in view of a uniform prac- 
tical construction to that effect of a 
prior Similar statute, an allowance 
for his board and lodging at the place 
where the court is held. Van Veen v. 
trie County, 108 P. 252, 13 Ariz. 


15. State ex rel. Woodside v. 
Woodside, 87 S.W. 8, 112 Mo.App. 451. 


[a] Railroad fare paid in work.— 
A statute providing that every official 
stenographer of .a circuit court, in 
counties having forty-five thousand 
inhabitants or less, shall be allowed 
all sums of money actually expended 
by him in necessary hotel and travel- 
ing expenses while engaged in attend- 
ing any term of court at any place in 
the circuit in which he is appointed, 
or while engaged in going to and from 
any such place for the purposes of 
attending such terms of court, and 
that such necessary expenses shall in- 
clude nothing except actual traveling 
fare, etc., an official stenographer is 
not entitled to allowance for railroad 
fare paid by him in work for the at- 
torney of the road. State ex rel. 
Woodside v. Woodside, 87 S.W. 8,.112 
Mo.App. 451. 


16. See statutory provisions. 


17. State v. Cutler, 95 P.-1071, 34 
Utah 99. 


[a] Claim is one fixed by contract, 
not by law, where the claim arises out 
of a contract entered into between the 
stenographer and the district judge 
who, by statute, is made the agent of 
the state for that purpose. Hence, 
the state auditor could not be re- 
quired to draw a warrant for the 
claim until first approved by the 
board of examiners, as must all 
claims not salaries of officers fixed by 
law or moneys expressly appropriated 


by law. State v. Edwards, 93 P. 720, 
33 Utah 243. : 
{[b] Statute construed.—L. (1907) 


p 172 ¢c 123, making appropriations for 
payment of per diem mileage of court 
stenographers, and limiting reim- 
bursement for mileage to the amount 
actually paid out, was not intended to 
apvly to contracts for the payment of 
stenographers’ mileage at the rate of 
ten cents per mile executed by judges 
of the district court, as authorized 
by Comp. L. (1907) §§ 721, 722. State 
v. Cutler, 95 P. 1071, 34 Utah 99. 


[c] Statute not repealed.—L. (1907) 
p 172 c 123, making appropriations for 
general purposes, and limiting appro- 
priations for the payment of mileage 
for court stenographers to the amount 
actually expended, did not modify or 
repeal by implication Comp. L. (1907) 
§§ 721, 722, authorizing district judges 
to contract with stenographers for 
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[§ 13] 3. For Transcripts of Notes. The right of 
a stenographer to compensation for his services 1n 
preparing a transcript of his shorthand notes 
must be determined by the law creating the office 
and specifying the duties of such officials.1* There 
may, however, be an expressed or implied contract 
to pay for such services,’® although a contract to 
pay more than the amount provided by statute would 


be void as against public policy.”° 


Payment as condition precedent. 
authority to the contrary,?! payment or tender of 
the proper fees is often considered a condition pre- 
cedent to the duty of a stenographer to make a 


the payment of mileage at a rate of 
ten cents a mile. State v. Cutler, 95 
P. 1071, 34 Utah 99. 


18. Ark.—Mullett v. Morris, 174 S. 
W. 1161, 117 Ark. 377. 


Cal.—Gjurich v. Fieg, 116 P. 745, 
160 Cal. 331; Richards v. Super. Court 
of San Francisco, 78 P. 244, 145 Cal. 
38; Mattingly v. Nichols, 65 P. 748, 
133 iCal.-332° 


Ga.—Seaboard Air-Line Railway v. 
Memory, 55 S.E. 15, 126 Ga. 183; Rag- 
land v. Palmer, 21 S.E. 145, 93 Ga. 777; 
Henderson v. Parry, 21 S.E. 144, 93 
Ga. 775; Henderson v. Parry, 20 S.E. 
107, 93.-Ga> 255. 


Idaho.—Keane v. Pittsburg Lead 
Mining Co., 112 P. 214, 18 Idaho 711. 


Ky.—Polsgrove v. Walker, 82 S.W. 
979, 26 Ky.L. 938. 


Mich.—Langley v. Hill, 29 N.W. 709, 
63 Mich. 271. 


Mont.—State v. Ledwidge, 70 P. 511, 
27 Mont. 197. 


Neb.—State v. Moore, 8/ Neb. 22. 


N.Y.—Moynahan v. New York, 98 
N.E. 482, 205 N.Y. 181; Baker v. New 
York, 67 W.Y.S. 814, 56 App.Div> 350; 
McCarthy v. Bonynge, 12 Daly 356; 
Griffin v. Flank, 140 N.Y.S. 122, 79 
Mise. 415. 


Ohio.—Carr v. Summit County, 24 
OhioCir.Ct. 161. 


Pa.—Lehigh County v. Meyer, 102 
Pa. 479; Briggs v. Erie County, 98 
Pa. 570; Clift v. Philadelphia, 41 Pa. 
Super. 638; Reed v. Sieman, 24 Pittsb. 
Leg.J.N.S. 129. 


Tex.—Jones v. Smith, 109 S.W. 1111, 
49 Tex.Civ.App. 637. 


[a] Bill of exceptions is not such 
a part of transcript, which a court 
stenographer is required by Kirby 
Dig. §§ 1329-1336 to prepare free of 
charge, as to preclude such stenogra- 
pher from charging the party’s attor- 
ney therefor on an agreement. Mul- 
lett v. Morris, 174 S.W. 1161, 117 Ark. 
3877. 


[b] Where statute provides per 
diem compensation for each day ac- 
tually spent by the stenographer in 
court in the taking of notes, and con- 
tains no reference to services after- 
ward performed in the writing out in 
long hand of the notes, a limitation 
of the amount of his annual compen- 
sation applies only to the services in 
court. It does not apply to the tran- 
scription of the notes. Lehigh Coun- 
ty v. Meyer, 102 Pa. 479. 


[c] Where there is no conviction 
and it is not legally necessary to re- 
cord the evidence, the process of tak- 
ing down the testimony is complete 
without writing out the stenographic 
notes, and the compensation may be 
limited under a _ statute providing 
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While there is 


compensation for ‘taking down the 
testimony” to the time occupied in 
making the notes. Henderson v. Par- 
rv, 21 S.H. 144, 93 Ga. 775. 


[d] Extra compensation under 
statutes.—(1) A statute which makes 
it the duty of stenographers outside 
of-the Wayne, Kent, and Saginaw cir- 
cuits, in case the judge, or the counsel 
for either party, shall desire it, to 
make a legible transcript of his notes, 
to be filed by the clerk and preserved 
as part of the files in the case, sub- 
ject to the inspection and use of both 
parties, plainly implies that he must 
do this without extra charge to, or 
compensation from, the parties. May- 
nard v. Vinton, 27 N.W. 2, 59 Mich. 
155. (2) A statute which requires the 
court stenographer to write out at 
length all objections, rulings, and ex- 
ceptions occurring on the trial, and 
file them with the clerk, after which 
they may be used in a bill of excep- 
tions, is held also to require the re- 
porter, in addition to writing out the 
ruling and exception, to write out the 
question, answer, or other part of the 
evidence to which the objection and 
ruling apply, so as to identify them, 
without other compensation than his 


salary. State v. Supple, 56 P. 20, 22 
Mont. 184. 
19. Ark.—Mullett v. Morris, 174 


S.W. 1161, 117 Ark. 377. 


Ind.—Miller v. Palmer, 58 N.E. 213, 
25 Ind.App. 357, 81 Am.S.R. 107; Ar- 
cana Gas Co. v. Moore, 36 N.E. 46, 8 
Ind.App. 482. 


Ky.—Marks v. Graham, 2 Ky.L. (ab- 
stract) 222. 


Mich.—Langley v. Hill, 29 N.W. 709, 
63 Mich. 271. 


N.Y.—Query v. Cooney, 68 N.Y.S. 
800, 34 Misc. 161 [aff 67 N.Y.S. 592, 33 
Mise. 795). 


[a] Formal contract unnecessary. 
—Where appellee, as reporter, made a 
transcript in the case, which appel- 
lant used as a part of his bill of ex- 
ceptions, and, whether appellant 
formally ordered the transcript or 
not, he was obliged to pay for it. 
ek v. Graham, 2 Ky.L. (abstract) 


[b] Compensation is based on ac- 
tual count and not on estimated folios. 
ree v. Nostrand, 58 How.Pr. (N. 
Ne) neae 


[ec] Fees for copies made for pri- 
vate persons under special contract 
may be recovered. Langley v. Hill, 
29 N.W. 709, 68 Mich. 271. 


{d] Attorney is not personally li- 
able to a court stenographer who fur- 
nished him with a copy of the testi- 
mony given on the trial of an action 
unless he expressly binds himself. 
Sheridan v. Genet, 12 Hun (N.Y.) 660; 
ames v. Waterbury, 12 Hun (N.Y.) 
r9) . 


transcript at the request of a party.?? 
where a transcript is ordered under a statute pro- 
viding that the party ordering such transcript shall 
file an agreement to pay to the clerk the cost of pre- 
paring the transcript,?* the stenographer must file 
the transeript without concurrent payment of his 
fees, which do not become due until approval of the 
transcript by the trial judge.?* 


Copies to public officers and others. 
statutes, under circumstances prescribed therein, the 
stenographer may be required to furnish transcripts 
to the trial judge,?° to public prosecuting officers,** 
or to pauper appellants upon their demand there- 
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However, 


By some 


20. McCarthy v. Bonynge, 12 Daly 
(N.Y.) 356; Dull v. Mammoth Min. 
Co., 79 P. 1050, 28 Utah 467. 


21. Wright v. Nostrand, 58 How. 
Pr. (N.Y.) 184; Pender v. War Eagle, 
6; BCMA: 


[a] Where de facto court stenog- 
rapher in effect held himself out to 
the suitors of that court as having 
been duly appointed and reported the 
proceedings, the suitors must have 
relied on him for transcripts, and he 
cannot refuse to deliver them merely 
because his fees have not been paid 
by the crown. Pender v. War Eagle, 
GB C4273 


22. Cal.—Richards v. Superior 
ee: San Francisco, 78 P. 244, 145 
al. . 


Idaho.—Keane v. Pittsburg Lead 
Mining Co., 112 P. 214, 18 Idaho 711. 


Mont.—State v. Supple, 56 P. 20, 
22 Mont. 184. 


Neb.—State v. Moore, 8 Neb. 22. 


or ciioetirh v. Dalton, 58 How.Pr. 


Que.—Picotte v. Montreal Tram- 
ways Co., 18 Que.Pr. 413. 


23. See statutory provisions. 


24. Gjurich vy. Fieg, 116 P. 745, 160 
Cal. 331. ; 


25. See statutory provisions. 


[a] Day to day transcript of min- 
utes to judge.—The judge has the in- 
herent power in a trial of a serious 
character, lasting from day to day, to 
require the stenographer to furnish to 
him a transcript of the stenographic 
minutes, at public expense. Moyna- 
oo New. York, 98 N.E. 482, 205 N. 


26. See statutory provisions. 


[a] Attorney-general.—Code Civ. 
Proc. § 1874, which provides that an 
officer, When prosecuting an action on 
behalf of the state, shall not be re- 
quired to pay or deposit any fee with 
any officer, where the attorney-gener- 
al conducting a proceeding on behalf 
of the state demanded of the stenog- 
rapher a transcript of his notes taken 
therein, it was the stenographer’s 
ministerial duty to deliver them with- 
out demanding his fees in advance, 
and furthermore the assertion of the 
stenographer that the attorney-gen- 
eral did not need the transcript for 
the preparation of a bill of excep- 
tions for which it was demanded 
would not excuse the refusal to de- 
liver it, since the raising or solving 
of that question was not delegated 
to the stenographer, and the stenog- 
rapher’s legal duty could not be con- 
trolled by an agreement which he had 
entered into with a third person for 
the preparing of the transcript, un- 
der which he did not feel at liberty 
to deliver any of the transcripts in 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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for.?* However, lacking statutory authority, he may 
not furnish to the attorney of an indigent prisoner, 
at the county’s expense, the minutes of his trial ;?8 
nor is a convicted person entitled, at the expense 
of the county, to a transcript of the notes taken at 
his trial.?9 Likewise, the stenographer may not, on 
his own motion, and at public expense, supply tran- 


IIT. 


[§ 15] 


B. Compensation.®7 


his hands to the. attorney-general 
without the pay in advance. State 
v. Ledwidge, 70 P. 511, 27 Mont. 197. 
But see Matter of Petition of Terri- 
tory of Hawaii to Register and Con- 
firm Title to Land, 20 Haw. 699, Ann. 
Cas.1913A 1230 (holding that the 
regular stenographer of one court 
serving and acting as stenographer 
on a per diem basis in a district 
court is not required to furnish, free 
of cost, a transcript of the evidence 
and proceedings to the attorney-gen- 
eral from such court). 


[b] In Porto Rico the stenogra- 
pher is required on application to fur- 
nish the attorney-general, the fiscal, 
or any party to the suit, with a type- 
written copy of the record or any part 
thereof on the payment of certain fees 
fixed by statute. People v: Santiago, 
16 Porto Rico 446. 


27. See statutory provisions. 


[a] Fact that any appellant may 
prepare statement of facts himself, 
independent of the stenographer’s 
notes and transcript, does not pre- 
clude a pauper appellant from procur- 
ing an order to such stenographer to 
prepare a transcript free of charge, 
as required by Acts 32d Leg. ¢ 119. 
Rice v. Roberts, (Tex.Civ.App.) 177 
S.w. 149. 


28. In re Kenney, 137 N.Y.S. 1097, 
153 App.Div. .325. 


[a] Not even on court’s order.— 
In re Kenney, 137 N.Y.S. 1097, 153 
App.Div. 325. 


29. Moynahan v. New York, 98 N. 
E. 487, 205 N.Y. 194. 2 


fa] Not even upon court’s order 
has an official stenographer authority 
to charge double rates for a transcript 
furnished to defendant from day to 
day during the trial, on the order of 
the judge. Moynahan v. New York, 
93 N.E. 482, 205 N.Y. 181. 


[b] Capital and noncapital cases. 
—Where the statute provides that the 
stenographer shall furnish such tran- 
script to one convicted of a capital 
offense at the county’s expense, the 
stenographer may not furnish the 
transcript at the county’s expense to 
one convicted of second degree mur- 
der. Moynahan v. New York, 98 N.E. 
487, 205 N.Y. 194. 


30. Moynahan v. New York, supra. 


81. See Evidence §§ 89-1729 (ad- 
missibility), 1730-1806 (weight and 
sufficiency), and Trial [38 Cyc 1594—- 
1818] (instructions). 


S2. See cases infra this note. 


[a] Evidence held inadmissible. 
(1) In an action for services rendered 
by the official court stenographer in 
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evidence. 


cial position.*° 


transcribing evidence, evidence as to 
how much defendant paid his attor- 
neys was properly excluded, as im- 
material. Miller v. Palmer, 58 N.E. 
213, 25 Ind.App. 357, 81 Am.S.R. 107. 
(2) Evidence of an agreement be- 
tween defendant and his attorney, 
whereby the latter was to pay all ex- 
penses, and that the amount paid by 
defendant to.another reporter for 
services rendered his attorney had 
been deducted from the attorney’s fee, 
was properly excluded as immaterial. 
Miller v. Palmer, supra. 


[b] Evidence held admissible.— 
Evidence that transcripts were also 
used in a second trial of the same 
cause was properly admitted. Miller 
v. Palmer, 58 N.E. 213, 25 Ind.App. 
357, 81 Am.S.R. 107. 


33. See case infra this note. 


[a] Evidence held sufficient to 
support a verdict .that defendant 
court stenographer, under agreement 
with plaintiff to pay therefor, pre- 
pared a bill of exceptions. Mullett v. 
Morris, 174 S.W. 1161, 117 Ark. 377. 


34. See cases infra this note. 


[a] Instruction held not prejudi- 
cial. Plaintiff sued defendant for 
services rendered in transcribing evi- 
dence used by defendant’s counsel in 
a trial which lasted many days, and 
at which defendant was continually 
present. An instruction that if de- 
fendant did not know that such copies 
were furnished by plaintiff, and he 
was not present when they were used, 
and did not request plaintiff to fur- 
nish them, they should find for de- 
fendant, was modified by the court 
by inserting, after the word “present,” 
“at- any time.”’ Such modification 
was not prejudicial to defendant. 
Miller v. Palmer, 58 N.E. 213, 25 Ind. 
App. 357, 81 Am.S.R. 107. 


[b] Bequested instruction - held 
properly refused.—In an action by an 
official court reporter to recover for 
services rendered defendant in tran- 
scribing evidence to be used by his 
attorneys, an instruction that the 
jury might consider the fact that 
plaintiff was an official reporter in 
determining.whether defendant knew 
that such services were to be paid for 
in addition to-her official salary was 
properly refused, since the duties of 
the reporter are defined by statute, 
of which defendant must take notice. 
Miller v. Palmer, 58 N.H. 213, 25 Ind. 
App. 357, 81 Am.S.R. 107. 


35. Rogers v. Brown, 136 F. 813. 


[a] Court of admiralty has pow- 
er to authorize the employment of a 
stenographer to take and transcribe 
the testimony before a commissioner 
on a reference, and will exercise it 
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seripts of a criminal trial to the county clerk.*° 

Actions for compensation. 
govern the admissibility®? and weight and suffi- 
ciency** of the evidence, and the propriety of the 
instructions** in actions by stenographers to re- 
cover compensation for their services in transcribing 


The ordinary rules?! 


STENOGRAPHERS ATTENDING REFEREES AND THE LIKE 


[§ 14] A. Appointment. While a court may have 
the power to authorize the employment of a stenog- 
rapher on a reference,*® a referee has no power, in 
the absence of a stipulation, to hire a stenographer.?*® 
A stenographer’s 
compensation for performance of his duties before 
examiners, referees, auditors, ete., depends upon the 


statute where it provides therefor,?* and where the 
statute does provide for such compensation, the fees 
are not a subject of contract,?® except, it has been 
held, where the stenographic reporter holds no offi- 


Apart from statute, the stenogra- 


pher’s right to compensation depends upon a con- 
tract, either express*! or implied;*? but in order 


where the parties refuse to stipulate 
and the services of a stenographer 
are necessary. Rogers v. Brown, 136 


IsHes 13) 


36. See References § 103. 


37. Of court stenographers see su- 
pra §§ 11-13. 


33.-In re Taylor’s Hstate, 3 Pa.Su- 
per. 275; In re Drinkhouse’s Estate, 
1 Pa. Dist. 92: 


39. In re Taylor’s Estate, 3 Pa.Su- 
per. 275. 
[a]. Thus, under a statute which 


provides that “the compensation of a 
stenographer appointed under this 
section shall be such as the court may 
direct, together with such reasonable 
additional compensation as shall be 
fixed by such examiner, master, ref- 
eree, commissioner or auditor for ex- 
tra services,’ a stenographer’s com- 
pensation in a case before an auditor 
is not the subject of contract, but is. 
such as shall be direeted by the court 
and fixed by the auditor, within the 
limitation prescribed by the act. In 
re Taylor’s Hstate, 3 Pa.Super. 275; 
Appeal of Richardson, 3 Pa.Super. 275. 


40. Eckstein v. Schleimer, 116 N. 
Y.S. 7, 62 Misc. 635; Bottome v. Neely,. 
104 N.Y.S. 429, 54 Misc. 258; Coale v. 
Suckert, 41 N.Y.S. 583, 18 Misc. 76. 


[a] UWnofficial stenographer at: 
reference is not limited by a statute 
fixing the rate per folio to be charged 
by official court stenographers. Eck- 
stein v. Schleimer, 116 N.Y.S. 7, 62 
Mise. 635, 


41. Coale v. Suckert, 41 N.Y.S. 588,. 
18 Misc. 76. 


fa] Right is not controlled by law 
relating to taxation of stenographer’s 
fees as between the parties, but by 
the application of the _ principles 
which prevail in ordinary cases of 
employment wherein parties for 


| whose benefit services are performed 


are jointly liable for their value. 
Coale v. Suckert, 41 N.Y.S. 583, 18 
Mise. 76. 

42. Eckstein v. Schleimer, 116 
N.Y.S. 7, 62 Mise. 635; Bottome v. 
Neely, 104 N.Y.S. 429, 54 Mise. 258; 
Coale v. Suckert, 41 N.Y.S:. 583, 18 
Mise. 76; Behre v. Horter, 162 N.Y.S. 
304; McReynolds v. Manger, 84 
N.Y.S. 982. 


[a] Recovery from parties to ac- 
tion not barred by later agreement.— 
Where the attorneys in a-proceeding, 
before a referee, for the accounting of 
an executrix made an agreement, 
which was entered in the minutes of 
the proceeding, to employ a stenog- 
rapher, and, by a later agreement, 
also entered in the minutes, provided 
that the fee should be paid out of the 


30 [60 C.J.] 
to sustain an implied contract to pay a stenographer 
at a certain rate for his services, the stenographer 
must show that his services were reasonably worth 
that sum.#? It has been held that a stenographer 
cannot be compelled specifically to perform his con- 
tract by filing the transcript before he is paid the 
cost of his work.44 A stipulation by the parties to 
a suit to pay the stenographer for reporting hearings 
before a referée will render the parties liable joint- 
ly,*® but not severally.4® In an action by a stenog- 
rapher to recover for such services as are herein dis- 


STENOGRAPHERS—STENOGRAPHY 


[§§ 15-17 


cussed, the ordinary rules of evidence** will, of 
course, apply.*® 

Fees taxable as costs. As elsewhere stated, the 
general rule is that fees of stenographers are not 
taxable as disbursements, in the absence of a stat- 
ute or a stipulation to that effect.*® ‘Where the fees 
of the referee and the stenographer are, by stipula- 
tion, combined and taxable as such, the latter may, 
under certain circumstances, recover of the former 
the reasonable value of services, where the referee 
has been paid.°° 


IV. STENOGRAPHIC ASSISTANCE FOR’ JUDGES 


[§ 16] Under the rule that, even apart from stat- 
ute, a court of general jurisdiction, of record, or of 
last resort possesses the inherent power to provide 
the necessary attendants and assistants,°! it has 


been held that such a court has the power to appoint 
a stenographer to assist him in chambers in the 
performance of the duties of his office.°? 


V. PRIVATE STENOGRAPHERS 


[§ 17] A defendant in a criminal trial has the 
right to employ®* a private stenographer to assist his 
counsel, and has the further right to his presence in 
the court room during the trial;>* but a private 


stenographer of an accused, working under a private 
agreement with him, cannot be compelled summarily 
by the court to transcribe and furnish to accused a 
copy of his notes.°° 


*STENOGRAPHIC. Pertaining to stenography.* | transcribed, as distinguished from the mere original 


. Stenographic transcript. A term which, as used 
in a certain statute,? applies to stenographie notes 


estate, the stenographer was not pre- 
cluded by such an agreement, to 


which she was not a party, from re-| much he paid, 


ceived, and of the party who made the 
payment to ‘the referee as to how 
was 


notes.® 


STENOGRAPHY. A generic term‘ for shorthand 


51. See Courts § 205. 


pamiasiple. 52. In re Surcharge of County 


eovering her fee from the parties to 
the action. Query v. Cooney, 68 N.Y. 
S. 800, 34 Misc. 161. 


43. Hckstein v. Schleimer, 116 N.Y. 


S. 7, 62 Mise. 635. ‘ 

44, Johnson vy. Corley, (Mo.App.) 
157 S.W. 876. 

an Behre v. Horter, 162 N.Y.S. 
304. 

46. Finch v. Wells, 123 N.Y.S. 667, 


66 Misc. 384. But see Eckstein v. 
Schleimer, 116 N.Y.S. 7, 62 Misc. 635 
(holding that a stenographer, em- 
ployed by a referee to take testimony, 
ean sue either party to the reference 
for his fees, because a joint and sev- 
eral promise to pay is implied by law 
against both parties through the ac- 
ceptance of his services, and this 
promise is not negatived by the terms 
of the order of reference, charging the 
expense to the defeated party, unless 
he knew of these terms before the 
reference). 


[a] Where parties to reference 
agreed that fees of stenographer 
should be taxed with the referee’s 
costs, they are jointly liable to him, 
and an action against only one of 
them will not lie for defect of parties. 
Finch v. Wells, 123 N.Y.S. 667, 66 
Misc. 384. 


47. See Evidence 22 C.J. p 1 et 
seq. 

48. See case infra this note. 

[a] Evidence held admissible.—In 


an action for stenographer’s fees in- 
cluded in a gross sum paid for defend- 
ant’s services as referee, evidence of 
the referee as to how much he re- 


Poucher v. Faber, 90 N.Y.S. 385. 


49. See Costs § 319 et seq. 
50. See cases infra this note. 


[a] Stenographer’s recovery from 
referee.—(1) Plaintiff's assignor was 
employed as a stenographer in a 
reference, under an agreement that 
his compensation should form a part 
of the referee’s fees, and be taxable 
as such. The referee’s fees were Sub- 
sequently taxed at three hundred dol- 
lars, and the referee, without con- 
sulting plaintiff's assignor, accepted 
two hundred and seventy-five dollars 
in full payment thereof, and sent 
plaintiff’s assignor a check for fifty 
dollars in payment for his services, 
which was returned and demand made 


for one hundred and eighty-three dol-, 


lars and thirty-seven cents. It was 
held that. since there was no con- 
tractual relation between the stenog- 
rapher and the referee in the absence 
of evidence showing the specific items 
into which the sum paid to the referee 
was divisible, or that any particular 
amount was paid him for the stenog- 
rapher, no recovery could be had 
against him for the latter’s fees. 
Poucher v. Faber, 90 N.Y.S. 385. (2) 
However, there was evidence that the 
value of the services of plaintiff's as- 
signor was one hundred and eighty- 
three dollars and thirty-seven cents, 
and that defendant’s statutory fees 
for the time spent in taking testimony 
were ninety dollars. Hence, as de- 
fendant failed to disclose how he ar- 
rived at the amount taxed or accepted 
as the combined fees, plaintiff should 
recover. Poucher v, Faber, 92 N.Y.S. 
870, 46 Mise. 596. 


*By CAROLAN 


Commissioners, 12 Pa.Dist.&Co. 471. 


53. See Master and Servant § 2 et 
seq. 


54. State v. Dreany, 69 P. 182, 65 
Kan. 292. See also Costs § 323 note 
92 [f]. 5 : 

[a] It is error to deny such right 


if a request therefor is made in a 
proper manner, and such request is 
reasonable, and the person so em- 
ployed demeans himself properly to- 
ward thé court. State v. Dreany, 69 
P. 182, 65 Kan, 292. “ 


55. State v. Vicknair, 43 So. 635, 
148° La. 963. 


1. Webster New Int. D. 
“Stenography” post. 
“Phonographic” 48 C.J. p 1055. “ 


2. See statutory provisions. See 
also 29 Tex. Acts pp 219, 221, e 112 
§§ 3, 4, 5 (where it appears by the 
context that the mere notes as tak- 
en at the trial are not contemplated). 


3 See Mundine v. State, 97 S.w. 
490, 50 Tex.Cr. 93, 96. 


[a] Transcript of stenographer’s 
notes is an intelligible translation of 
notes originally taken in shorthand 
into characters generally understood. 
Nichols v. Harris, 32 La.Ann. 646. 


[b] Transcript is regarded as a 
copy to be used because the original 
shorthand report cannot be read by 
ae persons. Lowe v. Lowe, 40 Iowa 


vee Wig eee ei See 11 S.E. 
; Vee Te eis Rer ave I 
Terr.L. 23, 62, a sce 4s 


JEFFERSON WALSH (Stenographic—Stipulation inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SA ee ee 


writing® which embraces every system of shorthand, 
whether based upon alphabetic, phonetic, or hiero- 
glyphie principles;® a mode of writing in short- 
hand;* the art of writing shorthand by using ab- 
breviations or characters for whole words.® 


STEP. [§ 1] A. Physical Sense. A rest, or one 
of a set of rests ascending or descending.® 


[§ 2] B. Abstract Sense. Proceeding; measure; 
action; especially any of successive progressive 
measures towards a result.1° 


Step in the cause. 
to something, in the case of a defendant, that looks 
to the prosecution of the defense, such as the filing 
or serving of any of the pleadings.1! 


Step in the proceedings. Such as to preclude ap- 
plication for a stay within the meaning of the Eng- 
lish Arbitration Act,1? something in the nature of 
an application to the court, and not mere talk be- 
tween solicitors or solicitors’ clerks, nor the writing 


STENOGRAPHY—STEPCHILD 


A term that has been applied: 


‘SON.?? 
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of letters, but the taking of some step, such as tak- 
ing out a summons or something of that kind. 


Other phrases: “A step in the action,”!* “steps 
in or stages of the trial,”!° “steps taken in prosecu- 
tion of the suit by plaintiff,”1® “such steps as it may 
deem advisable,”'? and “without having taken any 
steps in the prosecution thereof.’’18 


[§ 3] C. Asa Prefix. A prefix used before father, 
mother, brother, sister, son, daughter, child, ete., to 
indicate that the person thus spoken of is not a blood 
relative, but is a relative only by the marriage of 
parent.?® 


STEPBROTHER or STEPSISTER.”° Strictly, 
one related by marriage only, without common 
blood.?? " 


STEPCHILD, STEPDAUGHTER, or STEP- 
The child by a former marriage of either 
the husband or the wife;?* the child of a wite or 


husband by a former marriage.?# 


ee At = amnion \\ ah i vee ~~ OF 


Si Cummings v. Armstrong, 11 S.E. 
742, 34 W.Va. 1, 7 (where it is said 


_that the term is so used in Pennsylva- 


nia law, and that its use in this sense 
is sanctioned by custom and the au- 
thority of Webster and other lexicog- 
raphers). 


Go Reg. vy. Rielsol \Lerr, L: 23,62. 


7. Cummings v. Armstrong, 11 S.E. 
[42, 34 W.Va.-1; 7. 


[a] As derived from the Greek the 
term means, “To write in narrow com- 
pass.” Cummings v. Armstrong, 11 
Sib. -742,.34 W.Va. 1, To - 


[b] “he very derivation of the 
word ‘stenography’ shows it to mean 


a mode or modes of writing.” Reg. 
v. Riel, 1 Terr.L. 23, 62. 
[ec] Included in term “writing” (1) 


(Reg. v. Riel, 1 Terr.L. 28, 62), (2) al- 
though not transcribed (Nichols vy. 
Harris, 32 La.Ann. 646). 


8. Webster D. [quot In re Appro- 
priations, etce., 41 N.W. 643, 25 Neb. 
662, 670]. 


9. Webster New Int. D. 


{a] Not including buttress.— 
Where a subcontract for stone trim- 
mings of a school building provided 
that plaintiff should furnish, cut, and 
deliver all new S. Granite that might 
be necessary to complete all granite 
steps, platforms, and two granite 
courses as shown, as per plans and 
specifications, and the plans showed 
“sranite steps’ with an arrow point- 
ing to the treads alone, the lower base 
course being marked “fine-axed 
granite,” and the upper course being 
marked ‘‘stone,” and a front cross sec- 
tion showed the legend immediately 
below the upper course, and above the 
buttress, “all work below base mold 
to be of stone,” the word “steps’’ did 
not include the buttresses. Washing- 
ton Monumental & Cut Stone Co. v. 
Murphy, 142 P. 665, 666, 81 Wash. 
266. ‘ 

10. Webster New Int. D. 


11. Gunns Ltd. v. Dugay, 41 N.B. 
402, 418. ’ 

Simply moving to set aside 

pe reat sana have the bail dis- 

charged is not a step in the cause. 

Gunns Ltd. v. Dugay, 41 N.B. 402, 418. 


12. Arbitration Act (1899) [52 & 
53 Vict. c 49] § 4. 

13. Ives v. Willans, [1894] 2 Ch. 
478, 484 [quot Zalinoff v. Hammond, 
[1898] 2 Ch. 92, 94. 


[a] Other. definition.—Some step 
which indicates an intention on the 
part of a party to the proceeding that 
he desires that the action should pro- 
ceed and has no desire that the mat- 
ter should proceed to arbitration. 
Austin and Whiteley v. Bowley, 108 
L.T.Rep.N.S. 921.° 


[b] Phrase includes: (1) Actually 
agreeing to an order for discovery in 
an action. Parker, Gains & Co. v. 
Turpin, [1918] 1 K°B.°3858. ° (2): At- 
tendance on summons for directions 
without objection or request for stay. 
County Theatres, ete, v. Knowles, 
[1902] 1 K.B. 480, 482 [foll Richard- 
son v. Le Maitre, [1903] 2 Ch. 222: 
Steven v. Buncle, [1902] W.N. 44]. 
(3) Taking out a summons and ob- 
taining an order for further time for 
delivering defense. Ford’s Hotel Co. 
v. Bartlett, [1896] A.C. 1, 4. (4) 
Taking out a summons to a counter- 
claim but as to whether this consti- 
tutes a step if the counter-claim be 
afterward amended the court was 
evenly decided. Chappell v. North, 
PUS9T IA 2) OB 252742564 25". > (5) Ob- 
taining an order for interrogatories. 
Chappell v. North, supra. 


[c] Phrase does not include: (1) 
Asking for time by letter. Brighton 
Mar. Palace, ete. v. Woodhouse, 
[1893] 2 Ch. 486, 488. (2) Giving no- 
tice of intention to defend the action. 
Austin and Whiteley v. Bowley, 108 
L.T.Rep.N.S. 921. (3).Mere filing of 
affidavits in defense to the motion for 
a receiver. Zalinoff v. Hammond, 
[1898] 2 Ch. 92, 94. (4) Merely ob- 
taining from party a series of con- 
sents to extension of time. Chappell 
v., North, [1891] 2 Q.B. 252, 256. (5) 
Notice by defendant requiring a state- 
ment of claim. Ives v. Willans, [1894] 
2 Ch. 478, 483. 


14. Welby v. Parker, [1916] 2 
Chi i. 

15. Ammons v. State, 61 So. 496, 
497, 65 Fla. 166. 

16. Seligman v. Scott, (la.App.) 


134 So. 772. 


17. Marquette Trust Co. v. Doyle, 
(Minn.) 224 N.W. 149, 151. 


18. Augusta Sugar Co. v. 
(La.) 112 So: 731, 732. 


19. Webster D. [quot Larsen vy. 
Harris Structural Steel Co., 243 N.Y.S. 
654, 655, 280 App.Div. 280]. See also 
Stepbrother post; Stepchild, Step- 
daughter, or Stepson post; Stepfather 
post; Stepsister post. 


Haley, 


[a] Similar definition ‘“The pre- 
fix ‘step’ when used with ‘father’ or 
‘mother’ denotes a relationship from 
the marriage only of a parent, and not 
by blood.” Re Rutherford, 12 Ont. 
W.N. 391, 40 Ont.L. 266, 268. 


20. See Stepchild post, and cross 
references thereunder. 


21. Weiss’ Estate, 1 Montg.Co. 
(Pa.) 209, 210 [cit Webster D.]. 


[a] “As where a widow having is- 
sue marries a widower having issue; 
these issues are to each other step- 
sisters or step-brothers, being related 
by the marriage of their parents, but 
having no common blood.’ Weiss’ 
Estate, 1 Montg.Co. (Pa.) 209, 210. 


[b] Terms as including half sister 
and half brother see Weiss’ Hstate, 1 
MeL: «Pa.) 209, 210 (construing 
wi . 


“Half brother’ see Half 29 C.J. p 
209 text and notes 10, 11. ; 


“Hialf sister” see Half 29 C.J. p 209 
text and notes 10, 11. 


£2. Stepchild, stepdaughter, or 

stepson: 

In general see Parent and Child §§ 
181-189. 

As dependents see Workmen’s Com- 
pensation Acts C.J. § 49 note 38 [e]. 


Descent and Distribution § 44. 


Not included in word “children” see 
Child or Children 11 C.J. p 753 note 
99. 


23. Lunceford v. Fegles Constr. 
Co., (Minn.) 239 N.W. 673, 674 (de- 
fining stepchild). 


[a] General but not universal defi- 
nition.—Lunceford v. Fegles Constr. 
Co., (Minn.) 289 N.W. 673, 674. 


[b] IWegitimate child as stepchild.. 
—Lunceford v. Fegles Constr. Co., 
(Minn.) 239 N.W. 673; Knoxville Gray 
Eagle Marble Co. v. Meek, (Tenn.) 21 
S.W.(2d) 625. 


24. Lipham vy. State, 53 S.H. 817, 
125 Ga. 52, 114 Am.S.R. 181 (defining 
stepdaughter); Knoxville Gray Hagle 
Marble Co. v. Meek, (Tenn.) 21 S.W. 
(2d) 625 [quot Cyc] (defining step- 
son). 


[a] The word is so defined with 
unanimity by dictionaries and text 
books. Lipham yv. State, 53 S.BH. 817, 
125 Ga. 52, 5 Ann.Cas. 66; Knoxville 
Gray Eagle Marble Co. v. Meek, 
(Tenn.) 21 S.W.(2d) 625. 


[b] “Stepdaughter” defined.—The 
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STEP-DOWN.2> A term sometimes used to des- 


ignate a transformer.?® 


Step-down transformer. An induction coil or 
transformer so constructed that there is a higher 
voltage in the primary current than in the secondary 
current.?7 


STEPFATHER.?* A word in general use,”°® 
which as generally understood means the husband 
of one’s mother by a subsequent marriage;*° the 
husband of one’s mother who is not one’s father.** 


STEPSISTER.*? 
STEPSON.®? 


STEP-UP TRANSFORMER.*‘ An induction coil 
or transformer so constructed that there is a higher 
voltage in the secondary current than in the pri- 
mary. 


STERILITY.?* Barrenness.%7 
STERLING. The lawful money of England;*° 


STEP-DOWN—STEWARD 


Sterling money.*® In their primary, ordinary and 
popular meaning, the words signify sterling money 
of Great Britain or lawful English money, in other 
words the current coin of the-realm according to 


- the true standard.*? 


STERLING SILVER. An alloy of silver and cop- 
per, in certain proportions, the proportion of copper 
being only seventy five parts in a thousand.** 


STET. A word which, written on the margin, is 
the printer’s usual mode of indicating that words 
stricken out are to be regarded as still in the paper.** 


STETHE.*? 


STEVEDORE.‘*> One of a class of laborers at 
the ports, whose business it is to load and unload 
vessels;#® one whose occupation it is to load and 
unload vessels in port.** 


STEWARD. [{ 1] A. General Sense. A man 
employed in the place or stead of another, the word 
generally denoting a principal officer within his ju- 


the standard of fineness of lawful English coin.*° 


daughter of one’s wife by a former 
husband or one’s husband by a former 
wife.” Bouvier D.; Webster D. 
[both quot Larsen v. Harris Struc- 
tural Steel Co., 243 N.Y.S. 654, 655, 
230 App.Div. 280]. 


25. See Step-up transformer post. 


26. Sykes v. Portland, (Mich.) 159 
N.W. 325, 327. 


“Transformer” [38 Cyc 943]. 


27. General Electric Co. v. Butler 
Light, Heat & Motor Co., 205 F. 42, 
44, 


“Induction coil’ see Induction 31 
C.J. pp 888-960 text and note 51. 


28. Stepfather: 


Incest with stepdaughter see Incest § 
11 text and note 538. 


Naturalization of as conferring cit- 
izenship on alien minor stepchild 
see Aliens § 163 note 67 [b] 

Profanity of, affecting mother’s 
guardianship see Guardian and 
Ward § 142 text and note 1. 

Right of: 


Action for seduction of stepchild 
Bae Seduction § 25 text and note 


Chastisement of stepchild see As- 
a and Battery § 248 note 31 

b]. 
Support by, of stepchildren not a duty 
see Husband and Wife §8§ 1838, 184. 
See also Parent and Child §§ 181-189; 


Stepchild, and cross’ references 
thereunder. / 


29. Owens v. Munden, 84 S.E. 257, 
258, 168 N.C. 266, Ann.Cas.1917B 117. 


30. Thornburg v. American Straw- 
board Co., 40 N.E. 1062, 141 Ind. 443, 
445, 50 Am.S.R. 334 [quot Citizens’ 
St. R. Co. v. Cooper, 53 N.E. 1092, 1094, 
22 Ind.App. 459, 72 Am.S.R. 319]. 


31. Wharton L. D. [quot Thorn- 
burg v. American Strawboard Co., 40 
N.E. 1062, 141 Ind. 4438, 446, 50 Am. 
S.R. 334 (quot Citizens’ St. R. Co. vy. 
Cooper, 53 N.H. 1092, 1094, 22 Ind.App. 
459, 72 Am.S.R. 319)]; Owens v. Mun- 
den, 84 S.E. 257, 258, 168 N.C. 266, 
Ann.Cas.1917B 1117 [cit Cye]. 


fa] Similar definition.—‘‘A man 
who is the husband of one’s mother, 
but is not one’s father.” Century D.; 
Cyc [both quot Larsen v. Harris 


risdiction.*® 


Structural Steel Co., 248 N.Y.S. 654, 
655, 230 App.Div. 280]. 


[b] One marrying mother of il- 
legitimate child included see Lipham 
v. State, 53 S.E. 817, 818, 125 Ga. 52, 
114 Am.S.R. 181 [disappr a dictum 
to the contrary in Thornburg v. Amer- 
ican Strawboard Co., 40 N.E. 1062, 141 
Ind. 4438, 445, 50 Am.S.R. 334 (quot 
obiter with approval in Citizens’ St. 
R. Co. v. Cooper, 53 N.E. 1092, 1094, 
22 Ind.App. 459, 72 Am.S.R. 319) ]. 


{[c] Not included in ‘“father.”— 
Thornburg v. American Strawboard 
Co., 40 N.E.'1062, 141 Ind. 4438, 445, 50 
Am.S.R. 334; Owens v. Munden, 84 
S.E. 257, 258, 168 N.C. 266, Ann.Cas. 
1917B 1117. 


{d] “Father” distinguished.—‘‘The 
difference in the relationship between 
the two to the child, and the marked 
distinction between their duties and 
liabilities are well known.” Owens 
v. Munden, 84 S.E. 257, 258, 168 N.C. 
266, Ann.Cas.1917B 1117. 


“Pather” 25 C.J. p 675. 


32. See Stepbrother or Stepsister 
ante. 


33. See Stepchild, Stepdaughter, or 
Stepson ante. 


"34. See Step-down ante. 
“Transformer” [38 Cyc 943]. 


35. General Electric Co. v. Butler 
iene Heat & Motor Co., 205 F. 42, 
4, 


36. Sterility: 
Impotency 31 C.J. p 259, 
Marriage §§ 19, 23. 
37. Standard D. 
“Barrenness” 7 C.J. p 929. 
38. Webster New Int. D. 


[a] In Newfoundland.—'‘When the 
word ‘sterling’ is used alone and with- 
out such addition as ‘British sterling’ 
or ‘sterling money of Great Britain,’ 
or words of the like import, it denotes 
an inferior and depreciated value in 
Newfoundland, or in other words, 
what has been called local or New- 
foundland sterling.’”” Adams y. Har- 
vey, 9 Newfoundl. 6, 11; Hunt v. Har- 
vey. 8 Newfoundl. 314, 319; Robinson 
v. Reg., 4 Newfoundl. 630. 


39. Webster New Int. D. 


40. Sterling money: : 


Note payable in see Bills and Notes § 
231 text and note 99. 


Seree sterling see Pound § 3 note 86 


41. Robinson v. Reg., 4 Newfoundl. 
644, 687. 
42. State v. Nelson, 60 A. 589, 590, 
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43. See Beach v. O’Riley, 14 W.Va. 
5a 62. 


44. See Sted or Steth ante. 


45. See also Longshoreman 38 C.J. 
p 242; Seamen §§ 2, 643. 


Stevedore: 


As a seaman see Seamen § 2 text and 
notes 55, 78. 


As independent contractor see Mas- 
ter and Servant § 1518 text and note 
34. 


Compensation subject to admiralty 
jurisdiction see Admiralty § 87. 


Injuries to see Shipping §§ 443-446. 


Lien for services see Maritime Liens 
§ 72. 


46. The Senator, 21 F. 191. See 
Zampiere v. William Spencer & Son 
Corp., 185 N.Y.S. 639, 640, 194 App. 
Div. 576 (declaring that stevedores 
perform the work of loading and un- 
loading vessels). 


“Longshoreman” synonymous see 
Longshoreman 88 C.J. p 242 note 52 
[a]; Seamen § 643. 


47. Webster D. [quot Rankin vy. 
Merchants’, ete., Transp. Co., 73 Ga. 
229, 232, 54. Am-R: 874}. 


[a] “In other words, a contractor 
or jobber for special business, ready 
to be employed by anybody on his 
line.” Rankin v. Merchants, ete\, 
Transp. Co., 73 Ga. 229, 232, 54 Am.R. 
874. 

{b] Similar definition.—A person 
employed in loading and unloading a 
vessel. Bouvier [quot The Owego, 
292 F.-505, 507 J: \ 


48. Black L. D. 


[a] A steward de facto “is no 
other, than he who has the reputation 
of being steward, and yet is not a 
good steward in point of law.” 
Parker v. Kett, 1 Ld.Raym. 658, 660, 
91 Reprint 1338. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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STEWARD—STILL 


{§ 2] B. Ecclesiastical Sense. A fiscal agent of 
certain bodies, as the steward of a congregation in 
the Methodist Church, and the like.*® 


[§ 3] C. Maritime Sense.°° In maritime par- 
lance, one on a vessel who has the charge of distrib- 
uting food and drink, or of waiting on the officers 
and passengers ;°! a waiter on board a ship or other 
vessel.®? 


STICK. [§ 1] A. Ordinary Meaning. A small 
shoot, branch, separated as by cutting from a tree 


‘or shrub; any long and comparatively slender piece 
of wood, whether in natural form or shaped with. 


tools; a rod; a wand; a staff.>3 


Phrase: “Sticks for umbrellas, parasols, or sun- 
shades, and walking canes finished or unfinished.’’54 


[§ 2] B. Technical Meaning. A term of the fur 
hatter’s art which means the preliminary union of 
the fibers of the fur with a felted hat body.*® 


Sticking.®°® A fur hatter’s process whereby only 
a part in length of the fur fibers becomes interlocked 
with the wool fibers.°* 


STICKER.*®® 


STICKER MACHINES. Machines®® designed for 
the purpose of receiving strips of rough lumber at 
one end and turning it out at the other as a com- 
plete molding finished on all sides by a single opera- 
mone? : 
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“STIFFENING NOTE. A permit issued by the 
collector or controller of a port to the master of a 
ship, to receive heavy goods for lading before the 
whole of the inward cargo is discharged, in order to 
stiffen or ballast the ship.*+ 


STIFLING A PROSECUTION.*? Agreeing, in 
consideration of receiving a pecuniary or other ad- 
vantage, to abstain from prosecuting a person for 
an offense not giving rise to a civil remedy.®? ° 


STIFLING COMPETITION.*# 
STILL. [§ 1] A. As Adverb. 


construed to mean “then.’’® 


Phrases: “Still be living,”®® “still due,”®* “still 
in control,”®$ and “still on trial or in progress of 
hearing.”’®9 


[§ 2] B. In Connection with Distillation’°—1. As 
Noun. An apparatus made of metal, glass or other 
substance for extracting by heat and by distillation 
the spirit or essence of any substance;*+ any in- 
strument or device capable of separating alcohol 
from any liquid containing aleohol;7? a retort;7? a 
vessel, boiler or copper-used in distilling liquids, es- 
pecially alcoholic hquors.7* It is composed of two 
bodies, the lower part or boiler, and the upper part 
or head, which serves as a cover and cooler and 
from which a pipe extends down to where it is at- 
tached to the worm through which the distillation 
runs.7°> The word may be technical and deserip- 


“Still” has been 


49. Webster D. 


[a] “Steward” of a church organi- 
zation, does not import such owner- 
ship or control of real property as 
would render such steward liable for 
death arising from negligence in fail- 
ure to keep fences in proper repair. 
Foppiano y. Baker, 3 Mo.App. 560. 


50. As seaman see Seamen § 2 text 
and note 56. 

51. Webster D. 

[a] Status.—‘“A steward. . . is 


generally regarded as one of the crew. 
ma. ie tk Be tiene is nothing in his title 
which ex vi termini gives him more 
implied authority to bind the vessel 
or its owners for supplies than any 
other member of the crew, and they 
have none.’’ Durando v. New York, 
etc., Steam-Boat Co., 4 N.Y.S. 386, 387, 
23.Abb.N.Cas,. 56. 


Vessel as liable for acts of see 
Maritime Liens § 59 note 98 [e]. 


52. Webster D. [quot Durando v. 
New York, etc., Steam-Boat Co., 4 
N-Y.S. 386,°387,. 23 Abb.N.Cas. 56]. 


53. Webster D. [quot Wilder v. 
Great Western Cereal Co., 104 N.W. 
434, 130 Iowa 263, 267]. 


[a] “Wood is ordinarily meant, 
and one would not infer, save under 
peculiar circumstances, that by the 
word ‘stick’ a piece of iron was in- 
tended.” Wilder v. Great Western 
Cereal Co., 104 N.W. 434, 130 Iowa 263, 
267. 


[b] As sawed  sticks.—‘‘Sticks”’ 
used in a letter revoking an order, 
was held to be used in the sense of 
“sawed sticks of timber,’ as distin- 
guished from “logs.’’ Cincinnati, etc., 
R. Co. v. Dickey, 30 OhioSt. 16, 19. 


“Club” synonymous see Club 11 C.J. 
p 920 note 87 [al]. 


54. U.S. v. Borgfeldt, 124 F. 304. 
[60 C. J.—3] 


‘55. Matteawan Mfg. Co. v. Em- 
mons Bros. Co., 253 F. 372, 376. 


56. Sticking lumber see Logs and 
Logging § 12. 


57. Matteawan Mfg. Co. v. Em- 
mons..Bros. Coe.;-253\. Ri 872F 376: 
[a] “Felting” analogous.—Mat- 


teawan Mfg. Co. v. Emmons Bros. Co., 
258 W.3 12,08 bo. 

58. See Hlections § 189 note 32 [a]. 

59, “Machine” 38 C.J. p 329. 

60. Gardner v. Paine Lumber Co., 
101 N.W. 700, 702, 123 Wis. 338. 

61. See Pierson v. Ogden, 19 F.Cas. 
No. 11,160. 

62. Stifling a prosecution: 


In general see Compounding Felony 
12 C.J. p 304. 


Compounding offense as subject of il- 
ieee! contract see Contracts §§ 393- 
396. 

Proof of literal promise to stifle not 
necessary to conviction see Com- 
peune lag. Felony § 17 text and note 

AB 


63. Black L. D. 

64. See Auctions and Auctioneers 
§§ 31-32; Contracts §§ 410-432; Exe- 
eutions § 614; Judicial Sales § 53; 
Monopolies 41 C.J. p 76. 


65. In re Mahlstet, 250 N.Y.S. 628, 
640, 140 Misc. 245. 


66. In re Gebhardt, 249 N.Y.S. 286, 
290, 139 Misc. 775. 


67. Ferris v. Chambers, 117 P. 994, 
51 Colo. 368, 370. 


68. In re Mahlstet, 250 N.Y.S. 628, 
640, 140 Misc. 245, 


69. Atlas v. Byers, 
21 S.W.(2d) 1080, 1082. 


70. “Distillation” 18 C.J. p 1287. 


(Tex.Civ.App.) 


71. Serolo Encyclopedic D. [quot 
gs v. Negron, 29 Porto Rico 59, 


[a] Distinguished from  ‘“distil- 
lery.’”—U. S. v. Blaisdell, 24 F.Cas.No. 
14,608, 3 Ben. 132, 138. “Distillery” 
18 Ci pl Z88" 


“Moonshine still” see Intoxicating 
Liquor § 196 note 16 [a]. 


Possession of still as illegal see In- 
toxicating Liquors §§ 195-196. 


ee State v. Scott, (Or.) 249 P. 817, 


73. Webster D. [quot People v. 
Calvert, (Cal.App.) 269 PB. 969, 971]. 


“Retort” 54 C.J. p 739. 


74 Webster D. [quot People v. 
Calvert, (Cal.App.) 269 P. 969, 971]... 


[a] “A still, is used to separate 
the liquor from the mash by evapora- 
tion and condensation.” State v. Ihan, 
224 P.935; 936, 129: Wash.279. 


[b] Instruction, defining “still” as 
equipment intended for use and capa- 
ble of being used to manufacture 
spirituous, vinous or malt liquors is 
proper. Davis v. State, 278 S.W. 848, 
849, 102 Tex.Cr. 546. 


[ec] Unassembled stills included in 
statutory definition.— Under Acts 
(1921) No. 324 § 2, prohibiting the 
possessing of a still, “the word still 
in its broad sense, . [Linecludes] 
any device commonly used for sepa- 
rating alcoholic spirits from ferment- 
ed substances, whether connected up 
or not, if the various parts had been 
assembled for the production of al- 
coholic spirits.” Moore y. State, 240 
S.W. 1083, 1084, 154 Ark. 13 [quot Hol- 
ford v. State, 294 S.W. 33, 173° Ark. 
989, 999]. 


75. Serolo Encyclopedic D. [quot 
People v. Negron, 29 Porto Rico 50, 
52]. 


ort 
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tive’® and while it is sometimes applied to the whole 
apparatus for evaporation and condensation, in- 
cluding the receiver into which the distilled liquor 


_is discharged,** yet in the description of the parts 


of the apparatus it is applied merely to the vessel 
or retort used for boiling and evaporation of the 
Fiquid.*® 

Still and still worm. Any vessel capable of being 
used for the purpose of distilling.*? 


-[§ 3] 2. As Adjective. 
used adjectively.*? 


Still coke. Coke®? formed by the distillation of 
petroleum.** 


The word is sometimes 


Still worm.’ The term applies to the tube or 
coil used for condensation of the vapor*® which is 
passed through it from boiling mash for the purpose 
of being. distilled.*® 


Other phrases: “Still coke or the like,”®? and 
“still house.”88 


[§ 4] C. Used as Describing Wines “still” means 
not sparkling or effervescent.*® 


Still wine. A fermented product of the juice of 
grapes or other fruit, which improves with age, drunk 
for purposes of exhilaration, and capable of pro- 
ducing intoxication.®° 


STILLBORN CHILD.®1 One born dead or in 
such an early stage of pregnancy as to be incapable 


[a] “Some stills have an exterior ; 473. 


STILL—STIPULATION 


of living, although not actually dead at the time 
of birth.®? 3 
STILLE CHUPPE. A ceremony known to the 
Jewish religion; a quiet marriage.°* 
STILLING DEVICE. A term used to designate 


some complete apparatus, not technically a still,®* 
but which could be employed as one.°° 


STIPEND. As a noun. The requital of some 
supposed service, paid yearly or at even portions of 
a year.°® : 


As a verb) To pay by settled stipend or wages; * 


put upon or provide with a stipend.°* 


STIPULATE.°S To make an agreement, to bar- 
gain, to contract, to settle terms.°° 


Phrase: “Shall on their face stipulate.”* 


Stipulated. The term has been held not to mean 
“represented.” : 


Stipulated price. A phrase said to ordinarily 
mean an agreed or fixed amount of money for a 
commodity.® 


Other phrases: ‘At the same stipulated price,”* — | 


“stipulated damages,”® “stipulated fact,”° “stipu-. 
lated time of payment,’’? and “was not such as stip- 
ulated for.’’§ f 


STIPULATION.® An agreement as to terms.’ 
As it refers to an agreement between counsel respect- 


due on a contract to build a bridge. 


water tank on the head.’”’—Serolo 
Encyclopedic D. [quot People v. 
Negron, 29 Porte Rico 50, 52]. 


76. State v. Randolph, (Mo.App.) 
296 S.W. 440, 441. 


77. Holford v. State, 294 S.W. 33, 
173 Ark. 989, 999; Hodgkiss v. State, 
246 S.W. 506, 507, 156 Ark. 340 [cit 
Webster D.]. 


[a] “Sometimes the whole appara- 
tus is used in vaporizing and con- 
densation.”’ Webster D. [quot People 
v. Calvert, (Cal.App.) 269 P. 969, 971]. 


78. People v. Calvert, (Cal.App.) 
269 P. 969, 971 (holding such to be in- 
cluded in the. broader meaning of the 
term). 


79. Hodgkiss v. State, 246 S.W. 
506, 507, 156 Ark. 340, [cit Webster 
D., and quot in Holford v. State, 294 
S.W. 38, 173 Ark. 989, 999]. 


80. State v. Scott, (Or.) 249 P. 817. 
81. See cases infra this section. 
82. “Coke” 11 C.J. p 957. 


83. Rodman Chemical Co. v. Steel 
re Equipment Co., 288 KF. 471, 
3. ‘ 


84. “Still and still worm” see su- 
pra § 2. 


85. Rosslot v. State, 258 S.W. 348, 
162 Ark. 340; Hodgkiss v. State, 246 
S.W. 506, 507, 156 Ark. 340. 


86. Rosslot v. State, 258 S.W. 348, 
162 Ark. 340. 


87. Rodman Chemical Co. vy. Steel 
Treating Hquipment Co., 288 F. 471, 
473. 


[a] Includ:ng ordinary coke.—The 
words are, on their face broad enough 
to include ordinary commercial coal 
coke. Rodman Chemical Co, v. Steel 
Treating Equipment Co., 288 F. 471, 


88. . State v. Sufferin, 6 Wash. 107, 
108, 32 P. 1021. 


89.. Webster New Int. D. 


90. See U. S. v. Komada, 
465, 468, 89 C.C.A. 385. 


[a] Distinguished from, but simi- 
lar te “sake” see U. S. v. Komada, 162 
F, 465, 468, 89 C.C.A. 385. 


“Sake” 54 C.J. p 1119. 
“Wine” [40 Cyc 2121]. 


[b] “Stil” wines are produced 
from the natural saccharine juice of 
fruits, and do not. contain starch or 
maltose, which is a product of starch. 
They are always fermented in closed 
casks in the absence of air, and con- 
tain from 7% to 16 per cent of al- 
cohol. United States v. Nishimiya, 
137 F. 396, 398, 69 C.C.A, 588. 


91. See Abortion 1 C.J. .p 307; 
Bastards § 70 text and note 15; Con- 
cealment of Birth or Death 12 C.J. p 
377; Descent and Distribution § 387 
text and note 93. 


$2. Black L.D. 


93. In re White, 
313, 129 Mise. 835. 

Jewish marriage ceremory general- 
ly see Marriage § 86 note 84 [ce]. 

94 See Still § 2. 

95. Peo. v. Borrego, (Cal.App.) 291 
P. 857, 858. 

96. Mangam v. Brooklyn, 98 N.Y. 
585, 598, 50 Am.R. 705, 

[a] “Word has no legal sig- 
nificance.’—Klinger’s Estate, 17 Pa. 
Dist. 126, 127. 

[b] Subject of contract between 
the parties see Mangam v. Brooklyn, 
98 N.Y. 585, 598, 50 Am.R, 705. 


[c] Does not include a balance 


162 F. 


223 N.Y.S. 311, 


Morse v. Robertson, 9 Haw. 195, 197. 


Salary as equivalent or synonymous 
see Salary 54 C.J. p 1123 text and 
note 62. 


97. Century D. [quot Morse v. 
Robertson, 9 Haw. 195, 197 (misquot- 
ing “provide” as “provided’’)]. 


“Wages” [40 Cyc 240]. 


98. See Stipulation post; 
tions post. 


99. Campbellsville Lumber Co. v. 
Hubbert,. 112—F. 718; 724, (50 “Gi GzAG 
435 [afl 191 OU. S. 7105 248 SiCta 28s 
L.Ed. 101]; Beck v. Budd, (Ind.) 88 
N.E. 785, 786. 


1. Campbellsville Lumber Co. v. 
Hubbert, -112- BF; %718;..724,..50>-GcyAe 
435 [aff 191 U.S. 70, 24 S.Ct. 28, 48 
L.Ed. 101]. 


2. See case infra this note. 


[a] “Represented” entirely dif- 
ferent in meaning.—Beck vy. Budd, 
(Ind.) 88 N.E. 785, 786. 


“Represent” 54 C.J. p 683. 
3. Town of Lonoke v. W. Y. Brans- 


Stipula- 


ford & Son, 216 S.W. 38, 40, 141 Ark. © 


18. 


4. Town of Lonoke v. W..Y. Brans- _ 


ford & Son, supra. 
5. See Damages § 44, 


6. Prescott v. Brooks, (N.D.) 94 N. 
W. 88, 95. 


7. De Braam v. Ford, [1900] 1 Ch. 
142, 150. 


8. Beck v. Budd, 
785, 786, 


9. See Stipulate ante; Stipulations 
post, 


10. Beck v. Budd, (Ind.) 88 N.E. 
785, 786. See also. Arbitration and 
Award § 23; Assignments for Bene- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


(Ind.) 88 NE. 
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_ STIPULATION 


ing: Pacntas: Belpre the court the word is defined 
eikewhers. ia 


Stipulation bond.'? In admiralty, an Reel 
securing a stipulation for the return of property in 
action, being a seeurity given to the court, and a 
pledge or substitute for the property.** 


e oa ot oo ss 100-139; Contracts ; 164-182. 
‘e B ecognizances (58 fan OWA eg 
p 556; cuorewa tion post; and other Reet eg ta wir laid Pores Oe By bey 
Specific titles in this work. ; ANE ee sk 
[a] “Such a bond is not mere per- 


Waiving right to hold to bail see | Sonal security given to the plaintiff 
Bo Arvest. §.120: but a security given to the court.” 
a q . The New York, 104 F. 561, 564, 44 
11. See Stipulations § 1. rE Cea ras, 

™ 

; 

J 


12. Generally see Admiralty §8§ 14. See Allen & Currey Mfg. Co. v. 


Stipulation pour autrui. 
civil law to a stipulation made by contractants in 
favor of a third party, he remaining a stranger to 
the contract until by accepting the stipulation he 
becomes a party.+* 
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The name given by the 


Shreveport Waterworks Co., 37 So. 
980, 982, 118 La. 1091, 68 L.R.A. 650, 
104’ Am.S.R. DoD swe, Ann. Cas. 471. 


{a] As one of the two ways a per- 
son can become a party to a contract 
in the civil law see Allen & Currey 
Mfg. Co. v. Shreveport Waterworks 
Co., 37 So. 980, 982, 113 La. 1091, 68 
L.R.A, 650, 104 Am.S.R. 525, 2 Ann. 
Cas. 471, 
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STIPULATIONS 


By WiuuiAm A. Martin 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 39] 


ANALYSIS r 3% 
I. DEFINITION AND NATURE [§ 1] p 39 
Il. FAVORED BY COURTS [§ 2] p 40 


III. FORM, REQUISITES, AND VALIDITY [{§ 3-17] p 40 
A. In General [§ 3] p 40 
B. Writing [§§ 4-10] p 40 
1. Statement of Rule [§ 4] p 40 
2. Purpose of, and Reason for, Rule [§ 5] p 41 
3. Applications of Rule [§ 6] p 42 
4. Exceptions to Rule [§§ 7-10] p 43 
a. In General [§ 7] p 48 
b. Stipulations Made in Court [§ 8] p 43 
e. Where Stipulation Admitted [§ 9] p 43 
d. Where Stipulation Executed [§ 10] p 44 
C. Signing [§ 11] p 45 
D. Entry on Minutes, Filing, or Record [§§ 12-16] p 45 
1: Necessity [§ 12] p 45 
2. Time for Filing or Entry [§ 13] p 46 
3. Place of Filing or Entry [§ 14] p 46 
4. Effect [§ 15] p 46 
5. Motion To Strike from Record [§ 16] p 47 
E. Assent of Court [§ 17] p 47 


IV. CAPACITY AND AUTHORITY TO ENTER INTO STIPULATION [§ 18] p 47 


V. MATTERS WHICH MAY BE THE SUBJECT OF STIPULATION [§§ 19-41] p 48 
. In General [§ 19] p 48 
. Jurisdiction of Subject Matter [§ 20] p 4 
. Benefit of Statutes, Constitutional Provisions, or Rules of Law [§ 21] p 49 
. Validity or Constitutionality of Statutes [§ 22] p 49 : 
. Questions of Law [§ 23] p 50 
. Validity of Particular Stipulations Considered [§§ 24-41] p 51 
. To Abide Event of Another Suit [§ 24] p 51 
. As to Process [§ 25] p 52 : 
As to Dismissal or Discontinuance [§ 26] p 52 
. As to Parties [§ 27] p 53 
. As to Pleadings [§ 28] p53 
. As to Issues [§ 29] p 54 
. As to Evidence [§§ 30-33] p 55 
a. In General [§ 30] p 55 S ; 
b. Depositions [§ 31] p 57 
ce. Testimony of Absent Witnesses [§ 32] p 57 
d. Evidence Admitted in Other Actions or on Former Trials of Same Case [§ 33] p 57 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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8. As to Admissions [§ 34] p 57 

9. As to Agreed Statement of Facts [§ 35] p 58 
10. As to Trial [§ 36] p59 
ll. As to Instructions and Verdict [§ 37] p 60 
12. As to Judgments and Executions [§ 38] p 61 
13. As to Injunctions [§ 39] p 61 

14. As to A ppeal and Review [§ 40] p 61 
15. Other Stipulations [§ 41] p 62 


VI. CONSTRUCTION, OPERATION, AND EFFECT [(§ 42-87] p 62 
A. Construction [§§ 42-46] p 62 
1. In General [§ 42] p 62 
2. Subject Matter and Surrounding Circumstances [§ 43] p 64 
3. Construction as Whole [§ 44] p 64 
4. Expressio Unius [§ 45] p 65 
5. Implied Terms and Qualifications [§ 46] p 65 
B. Operation and Effect [§§ 47-51] p 65 
1. In General [§ 47] p 65 
2. Persons Concluded [§§ 48-49] p 66 
a. In General [§ 48] p 66 
b. Persons under Disability [§ 49] p 67 
3. Persons in Whose Favor Operative [§ 50] p. 68 
4. Conclusive Effect upon Court [§ 51] p 68 
C. Application of Foregoing Principles to Particular Stipulations [§§ 52-87] p 69 
1. To Abide Event [§ 52] p 69 
2: For Dismissal, Discontinuance, Reinstatement, or Revival [§ 53] p 70 
3. As to Pleadings [§§ 54-58] p71 
. In General [§ 54] p 71 
. Amendments [§ 55] p 71 
. Extending Time To Plead [§ 56] p 71 
. Matters Admissible under General Issue or General Denial [§ 57] p 72 
. Other Stipulations in Respect of Pleadings [§ 58] p 72 
4, As to Issues [§§ 59-60] p 73 
a. In General [§ 59] p 73 
b. As Eliminating Other Issues [§ 60] p 74 
5. As to Evidence [§§ 61-66] p 74 
. In General [§ 61] p 74 
. As to Testimony of Witnesses on Former Trial [§ 62] p 75 
. As to Use of Copies, Records, or Abstracts of Title [§ 63] p 76 
. As to Depositions [§ 64] p 76 
. As to What Absent Witness Would Testify [§ 65] p 77 
Other Stipulations in Respect of Evidence [§ 66] p 77 
6. aie to Admissions [§§ 67-76] p 77 
a. Construction [§ 67] p 77 
b. Operation and Effect [§§ 68-76] p 78 
(1) As to Facts Specifically Admitted [§§ 68-69] p 78 
(a) In General [§ 68] p 78 
(b) On Subsequent Trial of Same Cause [§ 69] p 80 
(2) As to Facts Not Specifically Admitted [§ 70] p 80 
(3) As Affecting Necessity for, or Admissibility of, Other Evidence [§ 71] p 81 
(4) As Obviating Necessity for Findings [§ 72] p 82 
(5) As Precluding Exceptions to Instructions [§ 73] p 82 
(6) As Affecting Jurisdiction [§ 74] p82 
(7) Effect in Relation to Pleadings [§ 75] p 82 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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(8) Effect of Conclusions of Law and Fact Contained in Stipulation [§ 76] p 83 
7. As to Agreed Statement of Facts [§§ 77-82] p 83 
a. Construction [§ 77] p 83 
b. Operation and Effect [§§ 78-82] p 83 
(1) In General [§ 78] p 83 
(2) Availability on, Subsequent Trial of Same Cause [§ 79] p 84 : 
(3) As Affecting Admissibility of Other Evidence, or Allegations in : Pleadings [§ 80]: 
p 84 
(4) As Affecting Necessity and Supietenon of Pleadings and Form of Action [§ 81] 
p 85 
(5) As to Inferences from Agreed Statentont of Facts and Conclusions Drawn by 
Stipulators [§ 82] p 85 
8. As to Trial [§ 83] p 86 
9. As to Instructions and Verdict [§ 84] p 87 
10. As to Judgments and Executions [§ 85] p 88 
11. As to Appeal [§ 86] p 88 
12. Other Stipulations [§ 87] p 89 


VII. RESCISSION, WITHDRAWAL, ABROGATION, WAIVER, OR ABANDONMENT [§ 88] p 90 


VIII. ENFORCEMENT OF STIPULATION [§{§ 89-94] p 91 


A. In General [§ 89] p 91 

B. Jurisdiction [§ 90] p 92 

C. Methods of Enforcement [§ 91] p 92 

D. Parties to Actions To Enforce [§ 92] p 92 
EK. Summary Order [§ 93] p 93 

F. Evidence [§ 94] p 93 


IX. STIPULATION AS DEFENSE [§ 95] p 94 


X. RELIEF FROM STIPULATION [§§ 96-106] p 94 


—— 


A. Discretion and Power of Court [§ 96] p 94 
B. Grounds [§§ 97-102] p 95 
. In General [§ 97] p 95 
. Fraud, Undue Influence, or Collusion [§ 98] p 95 
. Mistake [§ 99] p 96 i : 
. False Statements Innocently Made [§ 100] p 97 
. Inadvertence or Improvidence [§ 101] p 97 
. Other Grounds [§ 102] p 98 
C. Proceedings for Relief [§§ 103-104] p,99 
1. In General [§ 103] p99 
2. Time of Making Application [§ 104] p 99 
D. Nature and Extent of Relief [§§ 105-106] p 100 
1. In General [§ 105] p 100 
2. Amendments [§ 106] p 100 
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Matters relating to particular stipulations elsewhere 


treated: 


Abatement and Revival §§ 300, 324. 

Accord and Satisfaction 1 C.J. p 520. 

Appeal and Error 8§ 125, 126, 256, 457, 523, 534, 1083, 
1247, 1276-1279, 1348, 1582, 160514, 1606, 1650, 1807, 
1837, 1879, 1899, 1910, 2375, '3056, 3105. 


Appearances §§ 35, 36, 41. 


Attorney and Client §§ 148, 156, 157. 
Compromise and Settlement §§ 39-63. 


Constitutional Law §§ 204-208. 


Consent 21 C.J. p 515 and cross references there listed. 


Continuances §§ 11, 12, 151-155. 
Costs §§ 222-225. 
Courts §§ 101-1038. 


Criminal Law §§ 849-869, 1243 et seq. 


Dismissal and Nonsuit § 83. 


{§ 1] A stipulation is an agreement between coun- 
sel respecting business before a court.! 
are regarded as proceedings in the cause, and as 
such are under the supervision of the court,? by 
- means of its coercive power over the parties to the 


suit and their attorneys.*® 


“Contracts” compared and distinguished. While 
stipulations concerning pending causes in court have 
sometimes been described as ‘“contracts,”* or as 
“contracts made in the course of judicial proceed- 
ings,’”’® other decisions have stated without qualifiea- 
tion that stipulations concerning a pending cause 
in courts are not centracts;® and it has very gener- 
ally been declared that these stipulations are obl- 


1. Anderson L. D. [cit In re More, 
143 Cal. 493, 496, 77 P. 407]; In re 
Morris Metal Products Corporation, 4 
F.(2d) 1003 [cert. den sub nom. Reich 
v. McNeil, 45 S.Ct. 355, 267 U.S. 601, 
69 L.Ed. 808]. 


[a] Another definiticnu.—‘“‘An 
agreement of the attorney entered in- 
to for the purpose of binding his 
clients, so far as he may do so.” In 
re More, 143 Cal. 493, 496, 77 P. 407. 

Submission of controversy upon 
statement of facts agreed to without 
action see Submission of Controver- 
sy post. 


2. Cal.—Reynolds v. Lawrence, 15 
Cal. 359. 
Ill—Peo. v. Spring Lake Drain., 


ete:, Dist., 253 Ill. 479,97 N.E. 1042. 


Mo.—Galbreath v. Rogers, 30 Mo. 
App. 401. 


N.Y.—Becker v. Lamont, 13 How. 
Pr. ase 


Tex.—Hancock vy. Winans, 20 Tex. 
320. 


“They are regarded as a part of 
the machinery for the conduct of 
tthe cause entirely under the control 
of the court.” Howe v. Lawrence, 22 


N.J.Law 99, 104. 


3. Becker v. Lamont, 13 How.Pr. 
GNSYS P28. 


4 Southern Colonization Co. v. 
Cole, 201 N.W. 817, 185 Wis. 469. See 
Tllinois Steel Co. v. Warras, 141 Wis. 
119, 123 N.W. 656 (stipulations differ 
in their character. Some are mere 
admissions of fact simply relieving 
a party from the inconvenience of 
making proof, and the setting aside 


*thereof may place the parties in no 


worse position than they were when 
the stipulation was made, Other stip- 


STIPULATIONS 


CROSS REFERENCES 


Evidence § 323 
pel) 


Parties § 301. 
Pleading § 232. 
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Ejectment § 159 (consent rule). 


(admissions generally), § 385 (estop- 


Injunctions §§ 457, 527, 754, 874 
Judgments §§ 38, 331-338, 
Juries §§ 104-106, 139-142. 
Mandamus § 124 (enforcement of 
New Trial §§ 23, 275, 473. 


441, 512, 1034. 


stipulation). 


Process § 86 et seq. 


References §§ 6-19, 48. 


Statutes § 178. 


Venue [40 Cyc 122]. 


I. DEFINITION AND NATURE 


Stipulations 


See also other specific Titles in this work. 


gations unlike ordinary contracts between parties 
not in court,’ and are not governed strictly by rules 
of law that ordinarily apply to contracts.’ 
differ from ordinary contracts in that they are not 
only agreements between the parties, but between 


They 


the parties and the court,® which the latter will en- 


them. 


ulations, however, are in all es- 
sential characteristics mutual con- 
tracts by which each party grants to 
the other a concession of some rights 
as a consideration for those secured. 
Such a contract is entitled to all the 
sanctity of any other). 


5. State v. St. Croix County Cir. 
Ct., 187 Wis. 1, 203 N.W. 923, 48 A.L. 
R. 894. 


6 Lewis v. The Orpheus, 15 F. 
Cas.No. 8,330, 3 Ware 143, 146; Howe 
v. Lawrence, 22 N.J.Law 99. And 
see cases infra this note. 5 


“The stipulation is not properly 
a contract. It is a proceeding in 
court and under the supervision of 
the court.” Galbreath v. Rogers, 30 
Mo.App. 401, 406. 


“Agreements of counsel respecting 
the conduct of causes in court are not 
to be viewed in the light of con- 
tracts, which the court is bound to 
enforce. They are rather to be treat- 
ed as affording the rule of practice, in 
so far, in the particular case.” Han- 
cock v. Winans, 20 Tex. 320, 324. 


7 Ariz.m—Crunden-Martin Mfg. Co. 
v. Christy, 22 Ariz, 254, 196 P, 454. 


Cal.—Ward v. Clay, 82 Cal. 502, 23 
P. 50, 227; Reynolds v. Lawrence, 15 
Cal 359: 


Colo.—Welsh y. Noyes, 10 Colo. 133, 
14. Past. 


Tll_—Peo. v. Spring Lake Drain., 
ete., Dist., 253 Ill. 479, 97 N.H. 1042. 


Mo.—Galbreath v. Rogers, 30 Mo. 
App. 401. 


N.Y.—Barry v. Mutual L. Ins. Co., 
53 N.Y. 536; Cohn vy. Cohn, 20 Misc. 
731, 200 N.Y.S. 431; Becker v. La- 
mont, 13 How.Pr. 23. 


Tex.—Paschall v. Penry, 82 Tex. 


Not decree or consent decree. 
neither a decree!*® nor a consent decree.!* 


force not only for the benefit of the party interested 
in their performance, but for the protection of its 
own honor and dignity.1° 
according to the weight of authority, stipulations 
need no consideration!! or mutualityt? to support 


And, as elsewhere shown, 


A stipulation is 


673, 18 S.W. 154; Cullers v. Platt, 81 
Tex. 258, 16 S.W. 1003; WPorter~ v. 
Holt, 73 Tex. 447, 11 S.W. 494; Mc- 
Clure v. Sheek, 68 Tex. 426, 4-S.W. 
552; Hancock v. Winans, 20 Tex. 320. 


Wis.—State v. St. Croix County Cir. 
Ct., 187 Wis, 1, 203 N.W. 923, 48 A.&. 
R. 894; Southern Colonization Co. v. 
Cole, 201 N.W. 817, 185 Wis. 469. 


8. Peo. v. Spring Lake Drain., ete., 
Dist.,~ 253 2/011..°479.5 97a IN. Bn bores 
Pasehall v. Penry, 82 Tex. 673, 18 
S.W. 154. 

9. Meagher vy. Gagliardo, 35 Cal. 
602; Banks v. American Tract Soc., 
4 Sandf.Ch. (N.Y.) 438. 

4 10. Meagher v. Gagliardo, 35 Cal. 

02. 


Enforcement see infra § 89. 
11. See infra § 3. 
12. See infra § 3. 


13. Peo. v. Spring Lake Drain., 
etc., Dist., 253 Ill. 479, 491, 97 N.E. 
1042 (‘a decree is the sentence or 
order of a court of chancery deter- 
mining the rights of the parties to a 
suit pending, according to equity and 
good conscience. Ordinarily the de- 
cree is based upon the proofs and 
the pleadings’). 


14. Peo. v: Spring Lake Drain., 
etc., Dist., supra (‘a consent decree is 
one based upon the consent or agree- 
ment of the parties, which may 
supersede both pleading and evidence 
and even go to the extent of pointing 
out and limiting the relief to be 
granted. Such a decree is absolutely 
conclusive upon the consenting par- 
ties and cannot be amended or varied 
without like consent, nor can it be 
re-heard, appealed from or reviewed 
upon writ of error’), 


40 [60 C.J.] 


[§ 2] Whether the aid of the court is invoked by 
some summary method during the pendency of the 


cause, or by a resort to another 


tion,!® courts look with favor upon stipulations de- 


STIPULATIONS 
II. FAVORED BY COURTS 


independent ac- 


signed to simplify, shorten, or settle litigation and 


[§ 3] A. In General. It is of course, essential to 
a binding stipulation that its terms be assented to 
by the parties or those representing them.'® 


It is held or said 
in several decisions that no consideration is neces- 
sary,2° and no mutuality required,”! to give validity 
to a stipulation concerning a pending cause. 
other hand there is authority to the effect that stip- 
ulations without consideration are invalid;°? a 
in a number of decisions the courts, without passing 


Consideration and mutuality. 


15. Peo. v. Spring Lake Drain., 
etc., Dist., 97 N.E. 1042, 253 fll. 479. 


Action to enforce see infra § 89. 


epee ane enforcement see infra § 
ae U.S.—Salomon v. U. S., 7 Cust. 
Ala.—Prestwood v. Watson, 20 So. 
600, 111 Ala. 604; Jaffray v. Smith, 
17 So. 218, 106 Ala. 112; Ex parte 
Hayes, 9 So. 156, 92 Ala. 120. 


Ariz.—Crunden-Martin Mfg. Co. v. 
Christy, 196 P. 454, 22 Ariz. 254. 


Colo.—King' v. Foster, 133 P. 146, 
24 Colo.App. 256; Gibson v. Foster, 
133 P. 144, 24 Colo.App. 252. 


Fla.—Smith v. Smith, 107 So. 257, 
90 Fla. 824. 
Tll.—Peo. v. Spring Lake Drain., 


ete., Dist., 97 N.B. 1042, 253 Tll. 479; 
Keithley v. Clark County, 206 Ill.App. 
ee Brooks vy. Ostrander, 158 I11l.App. 
78. % 


Me.—Holley v. Young, 68 Me. 215, 
28 Am.R. 40. 


ch PE v. Summer, 13 Mete. 


a 


Minn.—National Council K. & LIL. 
of S. v. Scheiber, 169 N.W. 272, 141 
Minn. 41. 


aia tee v. Baylor, 27 Mo.App. 


Neb.—Lincoln vy. Lincoln St. R. Co., 
93 N.W. 766, 67 Neb. 469. 


N.J.—Howe v. Lawrence, 22 NJ. 
Law 99. 


N.¥.—Wilder v. Beach, 245 N.Y.S. 
142, 137 Misc. 883; Cohn. v. Cohn, 200 
INYO, 431,120 'Mise:: 731; Lee ..v. 
Rudd, 198 N.Y.S. 628, 120 Mise. 407. 


N.D.—Northern Pac. R. Co. v. Bar- 
low, 126 N.W. 233, 20 N.D. 197, Ann. 
Cas. 1912C 768. e 


Tex.—-Porter vy. Holt, 11 S.W. 494, 
73° Tex. 447. ° 


Wis.—Fleischer vy. Pelton Steel Co., 
198 N.W. 444, 183 Wis. 151. 


“The making of such stipulations 
as the one here involved should be 
encouraged rather than discouraged, 
to facilitate the progress of causes 
and save the time of the courts, and, 
aside from the sanctity accorded by 
the courts to contractual obligations 
generally, it would appear to be a 
wise policy for the courts to recog- 


On the 


and 


nize and enforce such stipulations 
between the parties when fairly and 
voluntarily entered into, unless good 
cause to the contrary be seasonably 
and properly brought to the court’s 
giteation: If such stipulations, when 
easonable and made in good faith, 
are not respected and enforced by the 
courts, counsel and litigants would 
hesitate to enter into them.’ Smith 
v. Smith, 107 So. 257; 260, 90 Fla. 824. 


17. Smith v. Smith, supra; North- 
ern Pac. R. Co. v. Barlow, 126 N.W. 
233, 20 N.D. 197, Ann.Cas.1912C 763. 


18. See infra § 89. 

19. In re Morris Metal Products 
Corp., 4 F.(2d) 1003; Knowlton v. 
Mackenzie, 42 P. 580, 110 Cal. 183; 


Welch v. Alcott, 222 P. 852, 64 Cal. 
App. 781; Beauford County Lumber 
Co.’ v. Cottingham, 92 S.E. 9, 173.N. 
C. 323; Bower v. Blessing, 8 Serg. 
&R. (Pa.) 243. 


[a] Rule applied.—(1) Where one 
defendant refuses to sign a stipula- 
tion entered into by the other par- 
ties to the action, a statement by his 
counsel that he is willing to obey 
any order of the court in the cause 
does not constitute an assent by such 
defendant to be bound by the stipu- 
lation. Knowlton v. Mackenzie, 42 
P. 580, 110 Cal. 183. (2) A paper filed 
by one party to an action, agreeing 
to be bound by certain terms, if the 
verdict is in his favor, ts not binding 
on the party who filed it, unless ac- 
cepted by the other party. Bower v. 
Blessing, 8 Serge.&R. (Pa.) 243. 


[b] Assent held sufficient.—W here 
an alleged stipulation was read into 
the record in counsel’s presence with- 
out their objection, and no objection 
was made on revising the record, it 
must be regarded as having been as- 
sented to. William H. Low Estate 
Co. v. Lederer Realty Corp., 98 A. 180, 
39 RI. 422. 


20. Crunden-Martin Mfg. Ca vy. 
Christy, 196 P. 454, 22 Ariz. 254; Peo. 
v. Spring Lake Drain., etc., Dist., 97 
N:E. 1042, 253 Ill. 479; Howe v. Law- 
rence, 22 N.J.Law 99; Ross v. Ferris, 
18 Hun (N-.Y.) 210. 


21. Crunden-Martin Mfg. Co. v. 
Christy, 196 P. 454, 22 Ariz. 254; Peo. 
v. Spring Lake Drain., ete., Dist., 97 
N.E. 1042, 253 Ill. 479; Howe v. Law- 
rence, 22 N.J.-Law 99; Mitchell v. 
Hancock, (Tex.Civ.App.) 196 S.W. 694. 


- 22. Burkard v. Stephan Bldg., etc., 


save costs to the parties,1® and such stipulations 
should be encouraged by the courts rather than dis- 
couraged,!7 and enforeed by them unless good cause 
is shown to the contrary.*® 


‘ 


III. FORM, REQUISITES, AND VALIDITY 


directly on the question of necessity for a considera- 
tion, held that, in the particular case, the consider- 
ation was sufficient.?* 

Stipulation invalid in part. Where a stipulation 
is an entirety, and is invalid in part, the stipulation 
is void in toto.?* 

[§ 4] B. Writing—1l. Statement of Rule. In the 
absence of some statute or rule of court providing 
to the contrary, any valid stipulation relating to a 
pending cause is enforceable.?° 


Co., 144 INAS sion 
23. See cases infra this note. 


[a] Considerations held sufficient. 
—(1) Where, after the disqualifica- 
tion of one district judge, counsel en- 
tered into an agreement that’ the 
cause should be tried before a certain 
judge on a specified day, the mutual 
benefit flowing to each party by hav- 
ing the time for trial definitely fixed, 
and the trouble and delay incident to 
further disqualifications avoided, con- 
stituted a sufficient consideration for 
the agreement. Washoe Copper Co. v. 
Hickey, 128 P. 584, 46 Mont. 363. (2) 
Agreement between a company and 


the representative of a buggy com-~ 


pany that, if pending litigation re- 
sulted in the determination of the 
priority of the chattel mortgage lien 
of the company on certain buggies 
sold, the representative of the buggy 
company would pay the proceeds over 
to the company, is not without con- 
sideration, or illegal, each of the par- 
ties having given a promise for a 
promise, and each having had the 
right to insist on a strict compliance 
with the statutory provisions regard- 
ing foreclosure of liens and sales 
thereunder and having each sur- 
rendered such right. Short v. Blair, 
etc., Co., (Tex.Civ.App.) 230 SW. 427. 


[b] Waiver of right of appeal (1) 
constitutes a sufficient consideration 
for a stipulation not to appeal. In re 
Faling, 229° P.°694; 113 Ore 33h. ee 
Where the consideration moving to 
one of the parties to the agreement to 
waive his right of appeal was his 
immediate possession of his share of 
the residue of the estate, without 
further litigation or delay, the agree- 
ment was supported by a_ sufficient 
legal consideration, and he was con- 
cluded thereby from maintaining an 
vppeme Machey v. Daniel, 59 Mad. 


fe] Acting in pursuance of stipu- 
lation.— Where a stipulation was filed 
in an action, and the parties acted in 
pursuance of its provisions for sev- 
eral months thereafter, it cannot be 
said to be without consideration as 
a stipulation controlling the proceed- 
ing in the action. Scheeline v. 
Moshier, 158 P. 222, 172 Cal. 565. 


24. 
659, 68 Ind.App. 169. 
25. Ark.—St. Louis, etc., R. ¢ 


nglarne Clore yi 
Webster, 137 S.W. 1103, 99 Ark. 265, 
Ann.Cas.1913B 141. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Nevertheless, it is 


Weaver v. Ferguson, 117 N.E. 


' 304; 


§§ 45] 


usually required by statute or rule of court that 
stipulations in relation to a pending cause shall be 
in writing ;7° and where this is required, subject to 
some exceptions, which will be hereafter consid- 
ered,?7 no oral stipulation in relation to a pending 
cause is valid and enforceable, if disputed,?® at 
least unless it has been executed in whole or in 


Mass.—Palmer v. Lavers, 105 N.E. 
1000, 218 Mass. 286. 


oh ee .Y¥.—Chamberlain v. Fitch, 2 Cow. 


x as p. Pearson, 60 S.E. 706, 79 


Tex.—Gulf, ete., R. Co. v. King, 16 
S.W. 641, 80 Tex. 681. 


[a] In Texas “the rule requiring 
agreements of counsel to be in writ- 
ing is for the district and higher 
courts, and was not intended for. the 
courts of justices of the peace. Rule 
47 for District Courts and 47 for Su- 
preme-Court.’> ‘Gulf; ‘etc:,.R..Co.-v. 
King, 16 S.W. 641, 80 Tex. 681, 683. 


26. See statutory provisions, and 
rules of court. 


[a] Power of court to adopt rule. 
—It is within the power of the dis- 
trict court to adopt a rule requiring 
agreements between parties to be 
made in open court and entered on 
the minutes, or to be made in writing. 
Bush v. Baker, 129 P. 550, 46 Mont. 
DS. 


27. See infra §§ 7-10. 


28. U.S.—lLee v. Simpson, 
434; 


sn, 
Evans v. Louisiana State Nat. 


Bank, 19 F. 676; American Saddle Co. 


v. Hogg, 1 F.Cas.No. 316, 6 Fish.Pat. 
Cas. 67, Holmes 177, 2 Off.Gaz. 595. 


Ala.—Norman v. Burns, 67 Ala. 248; 
Collier v. Falk, 66 Ala. 223; Ransom 
v. Peters, 2 Ala. 647. 


Cal.—Swim v. San Francisco Super. 
Ct.; 226 P: 2, 193 Cal. 539; McLaugh- 
lin v. Clausen, 48 P. 487, 116 Cal. 487; 
Johnson v. Sweeney, 30 P. 540, 95 Cal. 
Borkheim.v. North British, Ac., 
Ins. Co., 38 Cal. 623; Reese v. Ma- 
honey, 21 Cal. 305; Patterson v. Ely, 
19 Cal. 28; Peralta v. Mariea, 3 Cal. 
185; Welch v. Stratton, 239 P. 380, 
73 Cal.App. 765. 


Colo.—Southard v. Peo., 219 P. 218, 
74 Colo. 67; Mogote-Northeastern 
Consol. Ditch Co. v. Gallegos, 193 P. 
670, 69 Colo. 221; Morse v.'!Budlong, 
88 P. 59, 5 Colo.App. 147. 


Fla.—Palatka, etc., R. Co. v. State, 
3 So. 158, 23 Fla. 546, 11 Am.S.R. 395. 


Ga.—Stone v. Mountain Confederate 
Monumental Assoc. v. Smith, 153 S.E. 
209, 170 Ga. 515; Matthews v. Bishop, 
32 S.E. 631, 106 Ga. 564; Lee v. At- 
Janta st. R.aCo:, 18) S.B. 136,91 Ga. 
215; Exchange Bank v. Blkan, 72 Ga. 
197; Arnold v. Hall, 70 Ga. 445; Huff 


Vv. State, 29 Ga. 424. 


-Ind.—Hvansville, ete., -R.—Co. v. 
Maddux, 33 N.E. 345, 34 NE. 218, 134 
Ind. 571; American White Bronze Co. 
v. Clark, 23 N.E. 855, 123 Ind. 230; 
Goben v. Goldsberry, 72 Ind. 44: 
Louisville, etc., R. Co. v. Boland, 70 
Ind. 595; Barnes v. Smith, 34 Ind. 
516. 


Iowa.—Farmers’ State Sav. Bank v. 
Miles, 221 N.W. 449, 206 Iowa 766; 
Brown v. Farmers’ ies GDC. 2680 
N.W. 525, 109 Iowa 440; Searles v. 
Lux; 52 N.W. 327, 86 Towa 61; Tay- 
lor v. Chicago, etc., R. Co., 46 N.W. 
64, 80 Iowa 431; Hardin y. Iowa R., 
etc., Co., 43 N.W. 543, 78 Iowa 726, 6 
L.B.A. 52: State v. Stewart, 37 N.W. 
400, 74 Towa 336; Sapp v. Aiken, 28 
N.W. 24, 68 Towa 699. 


a 
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part.?°® e 


Kan.—Anderson v. Burchett, 29 P. 
315, 48 Kan. 153; Clark v. Dekker, 23 
P. 956, 43 Kan. 692. 


Ky.—McecCormick Harvesting Mach. 
Co. v. Harned, 6 Ky.L. 668. 


La.—Norvelle-Shapleigh Hardware 
ay v. Higgins, 4 La.App. (Orleans) 


Me.—Smith vy. Wadleigh, 
aoae 


Mass.—Nye v. Old Colony R. Co., 
124 Mass. 241. 


Mich.—Burgard v. Burgard, 141'N. 
W. 549, 175 Mich. 565; Brooks v. 
Mead, Walk. 389; Suydam y. De- 
quindre, Walk. 23. 


Miss.—Gulf, ete., R. Co..v. Meyers, 
75 So. 244, 114 Miss. 458; Bramlett 
v. Adams, 50 So. 489, 96 Miss. 61. 


17 Me. 


Mont.—Bush v. Baker, 129 P.. 550, 
46 Mont. 535; Beach v. Spokane 
Ranch, ete.,-Co., 53 P. 493, 21 Mont. 


184; Martin v. De Loge, 39 P. 312, 15 


Mont. 343; Rankin v.. Campbell, 1 
Mont. 300. 

Neb.—Kent v. Green, 62 N.W. 71, 
43 Neb. 673; Haylen v. Missouri Pac. 


R. Co., 44 N.W. 8738, 28 Neb. 660; Rich 
v. Lincoln State Nat. Bank, 7 Neb. 
201, 29 Am.R. 382; McCann v. Mc- 
Lennan, 3 Neb. 25. ¥ 


Nev.—Stretch v. Montezuma Min. 
Co., 86 P. 445, 29 Nev. 168; Haley v. 
Hureka County Bank, 22 P. 1098, 20 


wg 410; Seawell v. Cohn, 2 Nev. 
N.J.—Caldwell v. Estell, 20 N.J. 
Law 326. 
N.Y.—-Jamestown v. Aiken, 206 
N.Y.S. 681, 211 App.Div. 577; Fried- 


land v. Ottumwa Com. F. Ins. Co., 120 
N.Y.S. 126, 136 App.Div. 6; Bradford 
v. Downs, 49 N.Y.S. 521, 25 App.Div. 
581; Moore v. Metropolitan El. R. 
Co., 26 N.Y.S. 859, 74 Hun 639; Mason, 
ete., Organ Co. v. Pugsley, 19 Hun 
282; Phillips v. Wicks, 38 N.Y.Super. 
74; Broome v. Wellington, 3 N.Y.Su- 
per. 664; Fort Masonry Co. v. Hud- 
son View Const. Co., 169 N.Y.S. 578, 
102 Mise. 717; Connell v. Stalker, 48 
N.Y.S. 77, 21 Misc. 609; Callender v. 
Dressler-Beard Mfg. Co., 152 N.Y.S. 
645; Pringle v. Dean, 128 N.Y.S. 1051; 
Notman v. J. M. Guffey Petroleum 
Co., 128 N.Y.S. 20 [aff 131 N.Y.S. 1131, 
146 App.Div. 932]; Matter of Keeler, 
FT NY.S 199, 23 Abb.N.Cas. 376, 2 
Conn.Surr. 45; Bates v. Norris, 13 
N.Y.Civ.Proc. 895; Rust v. Hauselt, 
8 Abb.N.Cas. 148; Leese v. Schermer- 
horn, 3 How.Pr. 68; Parker v. Root, 
% Johns. 320; Dubois v.' Roosa, 3 
Johns. 145; Griswold v. Lawrence, 1 
Johns. 507; Shadwick v. Phillips, 3 
Cai. 129; Bain v. Thomas, 2 Cai. 95, 
Col.&C.Cas. 359; Combs v. Wyckoff, 
1 Cai. 147, Col.&C.Cas.202; Rogers v. 
Rogers, 4 Paige 516, 27 Am.D. 84; 
Wager v. Stickle, 3 Paige 407. 


N.C.—Rogers v. Ashville, 109 S.E. 
865, 182 N.C. 596; McNeil v. Virginia- 
Carolina R. Co., 92 S.E. 484, 173 N.C. 
729; Lindsey v. Supreme Lodge 
Knights of Honor, 90 S.E. 1013, 172 
N.C. 818; ‘Graham County Bd. of Edu- 
eation v. Orr, 76 S.E. 693, 161. N.C. 
218; Smith v. Smith, 25 S.E. ST. 119 
N.C. 311; Roberts v. Partridge, 24 
S.B. 15, 118 N.C. 355; Graham v. Ed- 
wards, 19 S.E. 150, 114 N.C. 228; 


[§ 5] 2. Purpose of, and Reason for, Rule. 
rule requiring stipulations to be reduced to writ- 
ing®° was adopted to prevent disputes as to the exist- 
ence and terms of agreements and to relieve the 
court of the necessity of determining such disputes,?* 
which it has been said are often more perplexing 


[60 C.J.) 41 


The 


Sondley v. Asheville, 17 S.B. 
N.C. 694; Walton v. Pearson, 82 N.C. 
464; Taylor v. Brower, 78 N.C. 8; 
Adams v. Reeves, 74 N.C. 106; Wade 
v. Newbern, 72 N.C. 498.! 


Pa.—Reamer’s Appeal, 18 Pa. 510; 
Dawson v. Condy, 7 Serg.&R. 366; 
ape ve Bushy) Dally 250 feds 


534, 112 


R.I.—Andrews v. O'Reilly, 
119, 34 RI. 256. 


Pepe Ty hte Stee v. Whitlaw, 12 S.C.L. 


S.D.—Carlton v. Saville, 213 N.W. 
509, 51 S.D. 282; Bunday v. Smith, 121 
N.W. 792, 23 S.D. 308; Gibson vy. Al- 
len, 100 N.W. 1096, 18 S.D. 417. 


ee re Seehe v. State, 12 Lea 


Tex,—Less v. Ghio, 51 S.W. 502, 92 


83 A. 


Tex. 651; Wootters v. Kaufman, 3 S. 
W. 465, 67 Tex. 488; Birdwell v. Cox, 
18 Tex. 585; Wyss v. Bookman, 


(Commn.App.) 235 S.W. 567; Hinkle , 
v. Copeland, (Civ.App.) 294 S.W. 702; 
Payne v. Campbell, (Civ.App.) 259 
S.W. 693;~ Ingram v. McClure, (Civ. 
App.) 151 S.W. 339; American Ware- 
house Co. v. Hamblen, (Civ.App.) 146 
S.W. 1006;--Manowitz v. Gaenslein, 
(Civ.App.) 142 S.W. 963; Willis v. 
Sims, (Civ.App.) 47 S.W. 55; Texas, 
etc., R. Co. v. Boggs, (Civ.App.) 30 
S.W. 1089; Morse v. State, 47 S.W.. 
645, 50 S.W. 342, 39 Tex.Cr. 566; Flem- 
ing v. State, 12 S.W. 605, 28 Tex.App. 
234. 


Vt.—Barton Town School Dist. v. 
La Clair, 72 A. 1077, 82 Vt. 240: 


Wash.—HBisenberge v. Nichols, 107 
P. 371, 57 Wash. 560; Livesley v. 
Pier, 38 P. 156, 9 Wash. 658. 


Eng.—Anonymous, [1876] W.N. 296. 


Ont.—Brown v. Blackwell, 26 U.C. 
CyPe 433 
29. 


Loghry v. Lynaugh, 171 N.Y.S. 
686. And see infra § 10. 


30. See supra § 4. 


31. Ala.—Prestwood v. Watson, 20 
So. 600, 111 Ala. 604. 


Cal.—Merritt v. Wilcox, 52 Cal. 
238; Borkheim v. North British, ete., 
Ins. Co., 38 Cal. 623; Patterson v. Ely, 
19. Cal. 28. 


Colo.—Mogote-Northeastern Con- 
sol. Ditch Co. v. Gallegos, 193 P. 670, 
69 Colo, 221. 


Iowa.—Farmers’ State Sav. Bank v. 
Miles, 221 N.W. 449, 206 Iowa 766. 


Mont,—-Bush v. Baker, 129 P. 550. 


N.C.—Sondley v. Asheville, 17 S.E. 
534, 112 N.C. 694. 


Pa. 116 


S.C.—Ex p. Pearson, 60 S.E. 706, 79 
S.C. 302. 


“Agreements of counsel in the 
course of a judicial proceeding which 
affect the interests of thetr clients 
should not be left to the fallibility of 
human recollection.” Wyss v. Book- 


man, (Tex.Commn.App.) 235 S.W. 
567, 569. 
[a] . Experience of lawyers “must, 


impress upon them the treachery of 
memory among the very best of men. 


42 [60 C.J.] 


than the case itself.22. The time of the court should 


not be taken up in controversial 
character. 


[§ 6] 3. Applications of Rule. 


If not disposed to guard against dif- 
ferences of recollection by the easy 
mode of reducing agreements to writ- 
ing, or having them entered on the 
minutes, the courts have no process 
to gauge the accuracy of their re- 
spective recollections.” Graham 
County Bd. of Education v. Orr, (N. 
C.) 76 S.E. 6938. 


32. Borkheim y. North British, 
etc., Ins. Co., 38 Cal. 623. 
' 33. Farmers’ State Sav. Bank v. 
Miles, 221 N.W. 449, 206 Iowa 766. 

34. See supra § 4. 

35. Haylen v. Missouri Pac. R. Co., 
44 N.W. 873, 28 Neb. 660. 


3G. Collier v. Falk, 66 Ala. 223; 
McLaughlin v. Clausen, 48 P. 487, 116 
Cal. 487; Peralta v. Mariea, 3 Cal. 
185; Southard v. People, 219 P. 218, 


ee 67; Birdwell v. Cox, 18 Tex. 


37. Norman vy. Burns, 67 Ala. 248. 


833. Connell v. Stalker, 48 N.Y.S. 
77, 21 Misc. 609; Callender v. Dress- 
ler-Beard Mfg. Co., 152 N.Y.S. 645; 
Rogers v. Rogers, 4 Paige (N.Y.) 516, 
27 Am.D. 84. 


39. Fleming v. State, 12 S.W. 605, 
28 Tex.App. 234. 


40. Sapp v. Aiken, 28 N.W. 24, 68 
Towa 699. 


41. Patterson v. Ely, 19 Cal. 28; 
McCormick Harvesting Mach. Co. v. 
Harned, 6 Ky.L. 668. And see case 


infra this note. 


fa] Extending time to answer.— 
eens v. De Loge, 39 P. 312, 15 Mont. 
343. 


42. Patterson v. Ely, 19 Cal. 28; 
Hardin v. lowa R., etc., Co., 43 N.W. 
543, 78 lowa 726, 6 L.R.A. 52; Texas, 
ete., R. Co. v. Boggs, (Tex.Civ.App.) 
30 S.W. 1089. And see cases infra 
this note. 

[a] Waiving irregularity in dep- 
osition.—Hardin v. Iowa R., etc., Co., 
43 N.W. 5438, 78 Iowa 726, 6 L.R.A. 52; 
Mason, etc., Organ Co. v. Pugsley, 19 
Hun (N.Y.) 282. 


[b] ‘To allow testimony of witness 


‘on former trial to be read.—Borland 


v. Chicago, etc., R. Co., 42 N.W. 590, 
78 Iowa 94; Cartwright v. State, 12 
Lea (Tenn.) 622. 


{c] Adrnission of statement made 
by witness before trial.—Texas, etc., 
R. Co. v. Boggs, (Tex.Civ.App.) 30 
S.W. 1089. 


43. Lee v. Simpson, 42 F. 434; 
Bates v. Norris, 13 N.Y.Civ.Proe. 395. 


44, Moore v. Metropolitan El, R. 
Co., 26 N.Y.S. 859, 74 Hun 639; Chase 
v. James, 16 Hun (N.Y.) 14; Rust v. 
Hauselt, 8 Abb.N.Cas. (N.Y.) 148; 
Combs v. Wyckoff, Col.&C.Cas. (N.Y.) 
202; Shippen v. Bush, 1 Dall. (Pa.) 
251, 1 L.Ed. 123. 


45. Colo.—Morse v. 
P. 59, 5 Colo.App. 147. 


Iowa.—Sapp v. Aiken, 28 N.W. 24, 
68 Iowa 699. 


Kan.—Anderson v. Burchett, 29 P. 


Budlong, 38 


The rule requir- 
ing stipulations to be reduced to writing** has been 
applied to a wide variety of stipulations, as for in- 
stance, stipulations relating to process,** stipula- 
tions to continue a cause,*?® or not to take judgment 


STIPULATIONS 


at a particular 
matters of this 


term or time,?7 to discontinue a 


cause,?® to dismiss a criminal proseeution,®® or not 


to ask for a continuance,*® to stipulations in rela- 


315, 48 Kan. 153. 


N.Y.—Shadwick v. Phillips, 3 Cai. 
129, Col.&C.Cas. 471; Parker v. Root, 
7 Johns. 320; Griswold v. Lawrence, 
1 Johns. 507. ; 


Pa.—Shippen v. Bush, 1 Dall. 251, 
i Ed. 123. 


Tex.—Hancock v. Winans, 20 Tex. 
320; Birdwell v. Cox, 18 Tex. 535. 


And see cases infra this note. 


[a] As to time of trial.—Palatka. 
ete., R. Co. v. State, 3 So. 158, 23 Fla. 
546, 11 Am.S.R. 395; Sapp v. Aiken, 28 
N.W. 24, 68 Iowa 699; Kent v. Green, 
62 N.W. 71, 43 Neb. 673. 


[b] Agreement to notify opposing 
counsel when case is called for trial. 
—Morse y. Budlong, 38 P. 59, 5 Colo. 
App. 147. 


[ec] As to what points should or 
should not be raised in case.—An- 
drews v. O’Reilly, 83 A. 119, 34 RI. 
256. 


46. Lee v. Atlantic, ete., R. Co., 18 
S.E. 136, 91 Ga. 215; Rankin v. Camp- 
bell, 1 Mont. 300. And see cases in- 
fra this note. 


[a] Extending time for motion for 
new trial.—Evansville, etc., R. Co. v. 
-Maddux, 33 N.E. 345, 34 N.E. 218, 134 
Ind. 571; Beach v. Spokane Ranch, 
ete., Co., 53 P. 493, 21 Mont. 184. 


[b] Extending time for filing brief 
of evidence for new triali—Lee v. At- 
rele St. Re Co., 18 S.H. 136, 91 Ga, 
215. 


47. Barnes v. Smith, 34 Ind. 516; 


Reamer’s Appeal, 18 Pa. 510. And see 
cases infra this note. 
[a] Agreement for judgment.— 


Wyss v. Bookman, (Tex.Commn.App.) 
235 S.W. 567. 


[b] To vacate judgment.—Mathews 
v. Bishop, 32 S.E. 631, 106 Ga. 564; 
Phillips v. Wicks, 38 N.Y.Super. 74. 


[ec] Permitting defanlt judgment. 
—Barnes v. Smith, 34 Ind. 516. 


{d] Fixing amount of judgment 
2 Piles iets aires eel v. Smith, 34 Ind. 


fe] Not to take default judgment. 
—Haley v. Eureka County Bank, 22 
P. 1098, 20 Nev. 410. 


[f] To set aside default judgment, 
—State v. Quillen, (Tex.Civ.App.) 
115 S.W. 660. 


[g] To hold open default.—Burg- 
ard v. Burgard, 141 N.W. 549, 175 
Mich. 565. 

48. Seawell v. Cohn, 
(stay of execution). 


49. Ind.—Goben v. Goldsberry, 72 
Ind. 44. 


Iowa.—Searles v. Lux, 52 N.W. 327, 
86 Iowa 61; Taylor v. Chicago, etc., 
R. Co., 46 N.W. 64, 80 Iowa 481, 


La.—Hardware Co. 
La.App. (Orleans) 348. 


Mass.—Nye v. Old Colony R. Go., 
124 Mass, 241. : 


UP ek SES we v. Campbell, 1 Mont. 
0 . 


2 Nev. 308 


v. Higgins, 4] 


tion to pleadings*! of evidence,** to stipulations as 
to costs,*? to stipulations as to references,** to stip- 
ulations as to trial,*® or new trial,**® to stipulations 
as to judgments,*’ to stipulations as to executions,** 
or as to appeals,*® and to stipulations to abide by the 


Neb.—Haylen v. Missouri, etc., R. 
Co., 44 N.W. 873, 28 Neb. 660. © 


‘N.Y.—Pringle v. Dean, 128 N.Y.S. 
gee Leese vy. Schermerhorn, 3 How. 
ers 


N.C.—Rogers v. Asheville, 109 S.E. 
865, 182 N.C. 596; Lindsey v. Supreme 
Knights of Honor, 90 S.E. 1013, 172 
N.C. 818; Le Duc v. Moore, 18 S.H. 
70, 113 N.C. 275; Randleman Mfg. v. 
Simmons, -‘1- “Sih 9233" 97T- NN. Co 3897 
Hutchison v. Rumfelt, 83 N.C. 441; 
Walton v. Pearson, 82 N.C.) 464; 
Adams v. Reeves, 74 N.C. 106; Wade 
v. Newbern, 72 N.C. 498. 


i Sane ay hs v. Condy, 7 Serg.&R. 
ov . 


Tex.—Less vy. Ghio, 51 S.W. 502, 92 
Tex; 651; 


And see cases infra this note. 


[a] Waiving right of appeal.— 
paca v. Condy, 7 Serg.&R. (Pa.) 


[b] Extending time to file record 
on appeal.—Orr v. Harding, 1 Mont. 
387; Lindsey v. Supreme Knights of 
Honor, 90 S.E. 1013, 172 N.C. 818. 


[ec] Extending time for serving 
counter case.—Rogers v. Asheville, 
109 S.E. 865, 182 N.C. 596. 


{d] Extending time for appeal.— 
pesie etc., R. Co. v. Boland, 70 
nd. . ‘ 


{e] Extending time to file under- 

g on appeal—McCanless v. 

Reynolds, 91 N.C. 244; Wade v. New- 
bern, 72 N.C. 498. ‘ 


{f] Extending time to file bill of 
exceptions.—Goben v, Goldsberry, 72 
Ind. 44; Nye v. Old Colony R. Co., 
124 Mass. 241; Beach. v. Spokane 
ee ete:, €Co., 53 P.' 493) 21 Mont. 


[g] Extending time for service of 
case on appeal.—Pipkin v. McArtan, 
29 S.E. 334, 122 N.C. 194; Smith v. 
Smith, 25 S.B. 877, 119 N.C. 311; “Le 
Duc v. Moore, 18 S.E. 70, 113 N:G. 
275; Sondley v. Asheville, 17 S.E. 
534, 112 N.C. 694. 


{h] To accept service of case on 
appealL—Roberts v. Partridge, 24 S.B. 
Low DTS NCS hb: 


[i] Extending time for filing 
briefs in appellate court.—Livesley 
v. Pier, 38 P. 156, 9 Wash. 658. 


{j] That appeal not docketed at 
proper time should go over to next 
term.—Graham v. Edwards, 114 N.C. 
228,19 S.B. 150. 


[k] That abstract shall be “agreed 
abstract.”’—Doerr v. Southwectess 
Hebe Life Assoc., 60 N.W. 225, 92 Iowa 


[1] To submit case on abst: 
without transcript.—Riegelman win 
Todd, 42 N.W. 517, 77 Iowa 626. 


SL ao a Several causes on 
@ record.—Searles y. Lu 
327, 86 Iowa 61. ee ae 


[n] Extending time for fili = 
reer yet Ps dabei abstract.-—Teyler 
5 eago, etc., R. Co., 46 N.w. 
80 Iowa 431. Wa 


For later cases, developments and changes in the law see Annotations, same title and section number 
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§§ 6-9] 


Te loge 


result of another action.5° 


[§ 7] 4. Exceptions to Rule—a. In General. The 
rule requiring stipulations to be in writing®! does 
not apply to all agreements but only to those relat- 
ing to a pending cause.®? It has accordingly been 
held that an agreement for the settlement out of 
court of the controversy need not be in writing;** 
and such is the rule in respect of an agreement hav- 
ing to do with the payment of money out of the 
proceeds of a foreclosure sale which was independ- 
ent of the suit in equity pending in court,** and to 
an oral contract made with defendant’s attorney by 
plaintiff before commencement of the suit.°> So 
the operation of the rule is limited to the ordinary 
routine of practice, and has no application to agree- 
ments made to facilitate or guide officers in the exe- 
cution of writs;>°® and it does not apply to an agree- 
ment which may. give rise to a cause of action in 
another suit, but only to the conduct and manage- 
ment of a cause before the court in which it is pend- 


. 


ing.®* 


[o] To pay costs in appellate, 58. 


STIPULATIONS 


Palmer vy. Lavers, 


[60 C.J.] 48 


Statute limiting operation to agreements between 


attorneys. Where the statutory requirement 1s lhm- 


ited to agreements by attorneys relative to an ac- 
tion, a stipulation by an attorney authorized by the 
party himself is the party’s agreement and is en- 
forceable although not in writing.®® 


[§ 8] b. Stipulations Made in Court. Statutes 
and court rules requiring stipulations to be in writ- 
ing®® do not apply to stipulations made in open 
court,°® or before a master,®+ during the trial of 
the cause. Where the agreement is made in the 
presence of the court, “it is without the purpose or 
reason, if not without the letter, of the rule.’’®? 
Stipulations of this nature have been very ,yenerally 
regarded as just as obligatory as though reduced to 
writing and executed with every legal formality.** 


[§ 9] c. Where Stipulation Admitted. The rule 
requiring stipulations to be in writing®* has no ap- 
plication to a stipulation which is admitted by the 
party against whom it is sought to be enforced;°°® 


218 Mass, 315, 166 Wis. 601 [cit Cyc]. 


(N.Y.) 145! 


court.—Less v. Ghio, 51 S.W. 502, 92 
Tex651.) 


50. Ransom v. Peters, 2 Ala. 647; 
Borkheim vy. North British, etc., Co., 
38 Cal. 623; Dubois v. Roosa, 3 Johns. 
Willis v. Sims, (Tex.Civ. 
App.) 47 S:W, 55. 


51. See supra §°4. 


52. Cal.—Ephraim v. Pacific Bank, 
86 P. 507, 149 Cal. 222. 

La.—Johnston v. Yale, 19 La.Ann. 
212. 


Mass.—See v. Downey, 
47, 152 N.E. 67. 


N.Y.—Smith v. Bach, 82 App.Div. 
608, 81 N.Y.S. 1057; Lee v. Rudd, 198 
N.Y.S. 628, 120 Mise. 407 (dictum); 
Wells v. Lain, 15 Wend. 93. 


Pa.—Reamer’s Appeal, 18 Pa. 510. 


Tex.—Faggard v. Williamson, 4 
Tex.Civ-App. 337, 23 S.W. 557. + 


53. Smith v. Bach, 81 N.Y.S. 1057, 
82 App.Div. 608; Lee v. Rudd, 198 
N.Y.S. 628, 120 Misc. 407 (dictum); 
Wells v. Lain, 15 Wend. (N.Y.) 99, 
105; Faggard v. Williamson, 4 Tex. 
Civ.App. 337, 23 S.W. 557. 


“A settlement would not be con- 
sidered a proceeding in a cause in the 
court where it was pending, but in- 
stead of a proceeding, it is a discon- 
tinuance of the cause before that tri- 
bunal.” Wells v. Lain, 15 Wend. 99, 
105 (by Senator Edwards). 


[a] Agreement for arbitration.— 
(1) The rule above stated has been 
applied to an agreement for arbitra- 
tion, on the theory that it is an agree- 
ment to settle the cause. Wells v. 
Lain, 15 Wend. (N.Y.) 99 (eight 
judges dissenting). (2) On the other 
hand, other decisions in contradiction 
of this view hold that an oral agree- 
ment made out of court to submit to 
arbitration is invalid. Wright v. 
Evans, 53 Ala. 103; Kelley v. Adams, 
92 N.E. 317, 120 Ind. 340; German- 


256 Mass. 


- American Ins. Co. v. Buckstaff, 56 N. 


W. 692, 38 Neb. 135. 

54. See v. Downey, 256 Mass. 47, 
152 N.E. 67. 

55. Ephraim v. Pacific Bank, 149 
Calks.222,°86. PB. 507. 


56. Reamer’s Appeal, 18 Pa. 510. 
57. Johnston v. Yale, 19 La.Ann. 
212, 


286, 105 N.E, 1000. 
59. See supra § 4. 


60. U. S.—Lewis v. Wilson, 151 
Tes: Sota Ot yao y 88 Md, 260. 


Ala.—Samuels v. Scott, 103 So. 848, 
212 Ala. 679; Prestwood v. Watson, 
111 Ala. 604, 20 So. 600. 


Ariz.—Sawyer v. Huning, 20 Ariz. 
357 PSI Pe 17 2; 


Cal. Hearne v. De Young, 111 Cal. 
373, 43 P. 1108; Ward v. Goetz, 33 
Cal.App. 595, 165 P. 1022. 


Colo.—Solomonovich v. Denver 
Consol. Tramway Co., 39 Colo. 282, 89 
P, 57;. Morse v. Budlong, 5:Colo.App. 
TAT ,.38 2.59. 


Ga.—Caldwell v. 
Ga..99.: 


Ind.—Welch v. Bennett, 39 Ind. 136. 


Mass.—Savage v. Blanchard, 148 
Mass. 348, 19 N.E. 396. 


Mo.—Dittmeier v. Laughlin, (App.) 
253 S.W. 777. 


Neb.—Rich v. State Nat. Bank, 7 
Neb. 201, 29 Am.R. 382. ; 


N.H.—Barber v. George R. Jones 
Shoe Co., 120 A. 80, 80 N.H. 507. 


N.J.—Decker vy. Smith, 96 A. 915, 
88 N.J.Law 630. 


N.Y.—Culver v. Parsons, 192 N.Y. 
S. 345, 200 App.Div. 887; Randall v. 
Garfield Worsted Mills, 178 App.Div. 
196, 165 N.Y.S. 125 [rearg den 166 N. 
Y.S. 1118]; Fish v. Delaware, etc., R. 
Co., 158 App.Div. 92, 143.N.Y.S. 365 
[aff 79 Misc. 636, 141 N.Y.S. 245, and 
rev 211 N.Y. 374, 105 N.E. 661 (error 
dism 245 U.S. 675,,28 S.Ct. -10, 62 
L.Ed. 543)]; Staples v. Parker, 41 
Barb. 648; Loghry v. Lynaugh, 171 
N.Y.S. 686; Carpenter v. Pirner, 107 
N.Y.S. 875; Keator. v. -Ulster, etc., 
Plank Road Co., 7 How.Pr. 41; Ex p. 
Crosby, 8 Cow. 119; Corning v. Coop- 
er, 7 Paige 587; Jewett v. Albany City 
Bank, Clarke 241. 


N.D.—Heald v. Yumisko, 7 N.D. 422, 
75 N.W. 806. 


Pa.—Black v. Black, 206 Pa. 116, 
55 A. 847; Bookwalter v. Bookwalter, 
75 Pa.Super. 577. 


Tex.—Brown Cracker, etc., Co. v. 
Jensen, (Civ.App.) 32 S.W.(2d) 227. 


Wis.—Baker Land, etc., Co. v. Bay- 
field County Land Co., 166 N.W. 314, 


McWilliams, 65 


[a] Service.—Notwithstanding the 
general rule, an attorney may, in open 
court, waive by parol the service of 
a paper, or any formal requisite in 
its service. Ex p. Crosby, 8 Cow. (N. 
Vee Lil 9% 

[b] Oral consent to reduction of 
verdict made in open court is valid 
and binding. Lewis v. Wilson, 151 
U.S. 551, 14 S.Ct. 419, 38 L.Ed. 267. 


[c] Continuance.—Assent by at- 
torneys to minute entries continuing 
a hearing at the judge’s request be- 
eause of his illness was a sufficient 
stipulation to enable the judge to re- 
tain jurisdiction to grant a new trial, 
notwithstanding Civ.Code (1913) pur 
591, deeming a motion for new trial 
denied after twenty days from judg 


ment. Sawyer v. Huning, 181 P. 172, ° 
20 Ariz. 357. 
61. Black vy, Black, 206 Pa. 116, 55 


A. 847. 


62. Prestwood y. Watson, 111 Ala. 
604, 20 So. 600. 


63. Toupin v. Gargnier, 12 Ill. 79; 
Dittmeier v. Laughlin, (Mo. App.) 253 
S.W. 777; Randall v. Garfield Worst- 
ed Mills, 178 App.Div. 196, 165 N.Y.S. 
125 [rearg den 166 N.Y.S. 1118]; 
Matter of Baldwin, 27 App.Div. 506, 
50 N.Y.S. 872. And see cases supra 
note 60. 


64. See supra § 4. 


65. Cal.—McLaughlin y. Clausen, 
116 Cal. 487, 48 P. 487; Johnson v. 
Sweeney, 30 P. 540, 95 Cal. 304; Rob- 
ertson v. Williams, 81 Cal. 268, 22 P. 
665; Reese v. Mahoney, 21 Cal. 305. 


Colo.—Tanquary v. People, 139 P. 
1118, 25 Colo.App. 531. 


Conn.—Woodruff v. Fellowes, 35 
Conn. 105. 


Ga.—Stone Mountain Confederate 
Monumental Assoc. v. Smith, 170 Ga. 
515, 153. S.H. 209. 


Tll.—Toupin v. Gargnier, 12 Ill. 79. 


Iowa.—Council Bluffs Loan, ete., 
Co. v. Jennings, 81 Iowa 470, 46 N.W. 
175, 


Mo.—Almeroth v. L, Bertram Cady 
Co., 76 S.W. 701. 

Mont.—Beach v. Spokane Ranch, 
etc., Co., 53 P. 498, 21 Mont. 184. 


N.Y.—Mutual L. Ins. Co. v. O’Don- 
nell, 146 N.Y. 275, 40 N.E. 787, 48 Am. 


44 [60 C.J.] 


and especially is this so where the agreement has 
been acted on by one of the parties.°® Where the 
facts relied upon by the moving party are not con- 
troverted, there is no reason for the application of 
In applying the fore- 
going doctrine, it has been held that, where affida- 
vits are made by one party in support of the asser- 
tion that an oral stipulation was made and the as- 
sertion is not contradicted in the same manner by 
the opposite party, it must be deemed to be admit- 
ted;®8 and a mere denial by the latter of any knowl- 
edge that such a stipulation was made is not a de- 
nial of the fact that one was made.°®?® 
similarly been held that, where there is no dispute 
as to the terms of a stipulation, but only as to its 


the rule requiring writing.®? 


construction and effect, there is no 


S.R. 796; Brady v. Martin, 19 N.Y.Civ. 
Proc. 134, 33 N.Y.St. 425; Brandt v. 
Berriam, Col.&C.Cas. 473. 


N.C.—Willis v. Atlantic, etc., R. Co., 
25 Si. 790, .119 (N.C. 718; Smith vy. 
Smith, 118 N.C. 735, 24 S.E. 666. 


S.C.—Ex p. Pearson, 79 S.C. 302, 60 
S.E. 706. 


Tex.—Field v. Fowler, 62 Tex. 65; 
Manowitz v. Gaenslen, (Civ.App.) 142 
S.W. 963. 

Wis.—Burnham v. Smith, 11 Wis. 
258. 

66. Stone Mountain Monumental 


Assoc. v. Smith, 170 Ga. 515, 153 S.H. 
209. 


67. Johnson v. Sweeney, 
304, 30 P. 540. 


68. Robertson v. Williams, 22 P. 
665, 81 Cal. 268. 


95° Cal. 


69. Brady v. Martin, 33 N.Y.St. 
425, 19 N.Y.Civ.Proc. 134, 

70. Woodruff v. Fellowes, 35 Conn. 
105. 

71. See supra § 4. 

72, Ark.—St. Louis, etc., R. Co. v. 


Webster, 137 S.W. 1103, 99 Ark. 265, 
Ann.Cas.1913B 141. 


Cal.—Sacramento County Reclama- 
tion Dist. No. 535 v. Hamilton, 44 P. 
1074, 112 Cal. 603; King v. Ponton, 
22 P. 1087, 82 Cal. 420. 


Ga.—Stone Mountain Confederate 
Monumental Assoc. v. Smith, 153 S.E. 
209, 170 Ga. 515. 


Tll.— Chicago, etc., R. Co. v. Hintz, 
23 N.E. 1032, 132 Ill. 265. 


Mich.—C. J. Huebel Co. v. MacKin- 
non, 152 N.W. 1098, 186 Mich. 617. 


Mont.—Bush v. Baker, 129 P. 550, 
46 Mont. 535; Beach v. Spokane 
Ranch, ete., Co., 53 P. 493, 21 Mont. 
184. 


N.Y.—Mutual L. Ins. Co. v. O’Don- 
nell, 40 N.E. 787, 146 N.Y. 275, 48 Am. 
S.R. 796; Peo. v. Stephens, 52 N.Y. 
306; Zwecker v. Levine, 120 N.Y.S. 
425, 185 App.Div. 432; Auburn Sav. 
Bank v. Brinkerhoff, 44 Hun 142; Lee 
v. Rudd, 198 N.Y.S. 628, 120 Misc. 407; 
Fort Masonry Co. v. Hudson View 
Constr. Co., 169 N.Y.S. 578, 102 Misc. 
717; Laska v. Harris, 155 N.Y.S. 104, 
92 Misc. 150; Leese v. Schermerhorn, 
3 How.Pr. 63. 


“Neither it [rule of court] nor the 
statute invoked by counsel . Was 
intended to prevent the court from 
enforcing ‘executed oral agreements 
or stipulations admitted by the party 
or his attorney against whom they 
are alleged, although neither reduced 
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It has 


sufficient reason 


to writing nor made in open court.’” 


Bush ‘v. Baker, 129 P. 550, 5538, 46 
Mont. 535. 

73. Bush v. Baker, supra. 

74. U.S.—William Lane, Ine., Vv. 
Selby Shoe Co., 45 F.(2d) 581. 


Cal.—Himmelmann v. Sullivan, 40 
Cal. 125; Daneri v. Gazzola, 83 P. 455, 
2 Cal.App. 351. 


Ga.—Bradshaw y. Gomerly, 54 Ga. 
557;Henderson v. Merritt, 38 Ga. 
Zork 


Mich.—C. J. Huebel Co. v. MacKin- 
non, 152 N.W. 1098, 186 Mich. 617. 


N.Y.—Mutual L. Ins. Co.. v. O’Don- 
nell, 40 N.E. 787, 146 N.Y. 275, 48 Am. 
S.R. 796; Peo. v. Stephens, 52 N.Y. 
306; ZGwecker v. Levine, 120 N.Y.S. 
425, 185 App.Div. 432; Lee v. Rudd, 
198 N.Y.S. 628, 120 Misc. 407; Fort 
Masonry Co. v. Hudson View Const. 
Co., 169 -N.Y.S. 578,° 102 Mise. -717; 
Laska v. Harris, 155 N.Y.S. 104, 92 
Mise. 150; Montgomery v. Ellis, 6 


How.Pr. 326; Turner v. Burroughs, 
ae 27; Galliard v. Smart, 6 Cow. 
382. 


N.C.—Parker v. Wilmington, 84 N. 
Case 


Tex.—Porter v. Holt, 11 S.W. 494, 
73 Tex. 447; Commonwealth Bond- 
ing & Casualty Ins. Co. v. Beavers, 
(Civ.App.) 186 S.W. 859; Thompson 
Vi BS. AV orth, etc., R. Co. (Civ-App.) 
73 S.W. 29. 


Wis.—State v. Eschweiler, 147 N.W. 
1008, 158 Wis. 25; Burnham v. Smith, 
11 Wis. 258. 


Apparently contra WBHisenberg vy. 
Nichols, 107 P. 871, 57 Wash. 560 (an 
oral ‘‘street’” agreement of an at- 
torney to file a Supersedeas bond on 
appeal in a cause, whereby the ad- 
verse party was led to delay the is- 
suance of execution until the time 
therefor had expired, is void, under 
a statute providing that the court 
shall disregard all: agreements or 
stipulations in relation to the conduct 
of any of the proceedings of a cause 
unless the same be made in open 
court in the presence of the clerk, en- 
tered, etc., or signed by the party or 
his attorney). 


[a] Rule applied.—(1) Where 
plaintiff relied on a stipulation of de- 
fendant to settle the case and allowed 
her witnesses to go out of the juris- 
diction of the court, and where she 
could not compel their attendance at 
the trial and lost her opportunity to 
try the case when she was ready so 
to do, the stipulation will be held 
binding although oral. Lee vy. Rudd, 
L£98- Ni Y.-S. 628,, 120) Mise. 540%) 262) 
Where appellant’s attorney, in cen- 
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why it should not be considered by the court.7”. 


[§ 10] d. Where Stipulation Executed. The rule 
requiring stipulations to be in writing’? has no ap- 
plication to oral stipulations made out of court 
which have been executed in whole or in part.’* 
The requirement under consideration, it is said, is 
not. jurisdictional.** een 
frequently applied where one of the parties, 1n re- 
liance on a stipulation, has done, or omitted to do, 
some act which, except for the stipulation, he would 
not have done, or omitted to do. 
stances the, court will hold the stipulation to be ef- 
fectual so as‘ not to mislead, prejudice, or defraud 
those who have relied or acted upon it in good 
faith.74 If it were otherwise, the rule requiring stip- 
ulations to be in writing would be converted into a 


This principle has been most 


In these cireum- 


sideration of an extension of time to 
file his brief, agreed with appellee’s 
attorney that if, when the cause was 
reached on the call, appellant’s brief 
should not have been on file ten days 
the judgment should be affirmed, the 
court enforced the stipulation, not- 
withstanding appellant’s counsel, be- 
fore judgment, but after the time 
stipulated had expired, filed a paper 
withdrawing his agreement, but offer-= 
ing no excuse for his failure to file 
his brief in time. Chicago, ete., R. 
Co. v. Hintz, 23 N.E. 1032, 132 Til, 265e 
(3) Where defendant in foreclosure, 
relying on the oral agreement of 
plaintiff's attorney that plaintiff 
would bid the full amount of the 
judgment, neglects to attend the sale 
and look after his interests, the court 
may order a resale. Mutual L. Ins. 
Co. v. O’Donnell, 40 N.E. 787, 146 N.Y. 
275, 48 Am.S.R. 796. / 


[b] Agreement to drop further 
proceedings and consider action set- 
tled.—Where, after defendant’s de- 
murrer had been sustained, an oral 
agreement was made between the at- 
torney-general and defendant’s at- 
torney that defendant would waive 
costs and that all further proceedings 
would be dropped and the_ action 
would be considered settled, and rely- 
ing on this agreement defendant’s at- 
torney notified his client that the case 
was ended and took no further steps 
in the action, and several years after 
the successor of the attorney-general 
entered the order sustaining the de- 
murrer and appeal therefrom, it was 
held that the agreement should be 
considered as effectual as if it had 
been reduced to writing. Peo. v. 
Stephens, 52 N.Y. 306. . 


[c] Agreement to extend time to 
appeal.—A writ of certiorari will be 
ordered where it appears that the 
conversations and correspondence be- 
tween the parties as to extending the 
time to perfect an appeal reasonably 
had the effect of misleading the peti- 
tioner, and where there is no material 
conflict in the statements contained 
in their affidavits. Parker v. Wilming- 
ton, etc., R. Co., 84 N.C. 118. 


[a Agreement to abandon taking 
of depositions.—Where, prior to the 
death of a passenger from injuries 
sustained, a suit was brought to per- 
petuate his testimony, and the car- 
rier’s general attorney, before the 
passenger’s deposition was taken, 
agreed with plaintiff and such pas- 
senger out of court that if he would 
not give his deposition until after 
the physician advised that he would 
die, or if anything should happen that 
he did not so testify, evidence might 
be given in any suit thereafter 
brought by plaintiff or others as to 


For later cases, developments an'd changes in the law see Annotations, same title and section number, 
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mere device to promote injustice and wrong,*® and 
to permit gross fraud.** And, furthermore, all the 
elements which are necessary to create an estoppel 
are present.** Nevertheless, in order to afford re- 
lief under an oral agreement, it must clearly and 
unequivocally appear that one was made.7§ 


{[§ 11] C. Signing. Stipulations made out of 
court in relation to pending causes, in addition to 
being put in writing,’® must, if so required by stat- 
ute or rule of court,®° be signed by the parties to be 
charged or their attorneys.8! Where a party appears 
in person in the trial court, a stipulation consenting 
to judgment in a higher court must be signed by 
him.*? A stipulation signed by one of the parties 
only is of no effect.8* Nevertheless, the requirement 
as to signing has no application where the stipula- 
tion has been acted upon.’* And it has been held 
that a stipulation contained in the transcript be- 
tween depositions filed as a whole, the caption of 
the first of which referred to it the stipulation show- 
ed that counsel for all parties were present when 
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the depositions were taken and purporting to be 
made “between counsel representing all parties,” is 
binding, although not authenticated by the signature 
of any counsel.®® It has also been held that an ap- 
pellate court will recognize an unsigned stipulation 
made in the court below where it appears as a part 
of the record.*® 


Genuineness of signatures. Genuineness of sig- 
natures to stipulations, if not denied, is considered 
as admitted;*? and, in any event, it has been held 
that one who joins in signing a stipulation with the 
other parties in the action in effect authenticates the 
signatures of the others and is not in a position to 
dispute them and insist on the court’s requiring proof 
of any of the signatures.*® 


[§-12] D. Entry on Minutes, Filing, or Record— 
1. Necessity. Statutes and rules of court®® requiring 
that stipulations shall be filed with the clerk if in 
writing, or entered in the minutes of the court if 
oral, or otherwise made a part of the record are 
mandatory and must be compled with.°° Even in 
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what such passenger said was the 
cause, character, and extent of his in- 
juries, and the deposition was then 
abandoned, such agreement will be 
enforced, since it would operate as a 
fraud not to enforce it. Thompson v. 
Ft. Worth, etc., R. Co., (Tex.Civ.App.) 
13S. W. 29. 


[e] Agreement to enter judgment 
in favor of party.—A party who has 
procured a judgment to be entered in 
his favor by means of one part of a 
verbal stipulation is not at liberty to 
repudiate the other part; but, having 
received the benefit of the stipulation, 
must bear the burdens which it im- 
poses on him.. Himmelmann v. Sul- 
livan, 40 Cal.,125. 


~[f] Agreement not to certiorari 
decision.— Where a contract was 
made between two attorneys, repre- 


senting their clients, that, if defend- 


ant would not certiorari the decision 
made by the county court establishing 
copies of certain lost notes, defend- 
ant should have the right to file the 
plea of non est factum, when suit 
should be instituted on the established 
copy notes, and defendant performed 
his part of the contract in good faith, 
it was held that, inasmuch as plain- 
tiff had the benefit of the contract on 
his part, it would be a fraud on de- 
fendant not to require plaintiff to 
perform his part of the contract, al- 
though the same was not in writing. 
Henderson v. Merritt, 38 Ga. 232. 


[g] Agreement waiving service of 
copy of referee’s report.—If defend- 
ant’s attorney, after the report of a 
referee was made, agreed to waive the 
service of a copy of the report, and 
consented that judgment might be 
perfected without waiting the time 
required by the practice of the court, 
and, in consequence of such parol 
waiver, plaintiff proceeded to perfect 
judgment, he will not be permitted 
to set aside the proceedings, on the 
ground that his agreement was not 
in writing. Leese v. Schermerhorn, 3 
How.Pr. (N.Y.). 63.» 


[h] Agreement waiving statutory 
formalities in taking of depositions. 
—Where, in reliance on an oral agree- 
ment made out of court, all statu- 
tory formalities in regard, to taking 
and transmitting depositions were 
disregarded, and no objection to the 
depositions was offered until the case 
was called for trial, defendant, 
against whom the depositions are of- 
fered, will not be permitted to repu- 


d¥ate the agreement which would nec- 
essarily result in postponing the case 
to allow time for taking the deposi- 
tion over again. St. Louis, ete., R. 
Co. v. Webster, 137 S.W. 1103, 99 Ark. 
265, Ann.Cas.1913B 141. 


75. Bush v. Baker, 129 P.. 550,°46 
Mont. 535. 


“Although the rule requires stipu- 
Jations to be in writing, in order to 
be binding, yet it was not designed to 
allow a party who had entered into a 
verbal stipulation, upon which his ad- 
versary had relied and acted, to ob- 
tain an unjust advantage, and destroy 
the other’s rights by disregarding it 


himself.” Burnham v. Smith, 11 Wis. 
258, 259. 
rene Bradshaw v. Gomerly, 54 Ga. 
vol, 

77. Bradshaw v. Gomerly, supra. 
And see cases supra note 74. And 


see generally Estoppel 21 C.J. p 1052 
et seq. 


78. Fort Masonry Co., Inc. v. Hud- 
son View Constr. Co., Inc., 169 N.Y.S. 
578, 102 Misc. 717. ; 


79. See supra § 4. 


80. See statutory provisions, and 
rules of court. 


81. Wright v. Evans, 53 Ala. 103; 
Olson v. Williams, 151 N.W. 1043, 
185 Mich. 294; Ingraham v. McClure, 
(Tex.Civ.App.) 151 S.W. 339. 


[a] Sufficiency of signature.— 
Where the agreement is set out in 
full, and attached thereto are the 
signatures of counsel, preceded by 
the letters “O. K.,”’ the signature is 
sufficient. Wichita Citizens’ Bank v. 
Farwell, 56 F. 570. To same effect 
Indianapolis, etc., R. Co. v. Sands, 32 
N.E. 722,133. Ind. 433. 


[b] Stipulation signed only with 
attorneys’ initials is too uncertain to 
be a basis of an action for specific 
performance. Smith v. Bradhurst, 41 
N.Y.S. 1002, 18 Misc. 546. 


82. In re Arguello, 50 Cal. 308. 


83. Hankinson v. Giles, 29 How. 
Pr. (N.Y.) 478,17 Abb.Pr. 251. 


84. Connor y. Seattle, 144 P. 52, 82 
Wash. 296. 


[a] Rule applied.—Where, in a 
proceeding to assess the damages 
from a change of grade of a street, 
the city and a property owner stipu- 
lated for a verdict in favor of the 


property owner for one dollar, but 
that this should not prevent an as- 
sessment against the property for tke 
cost of the improvement, that such 
stipulation was signed by the prop- 
erty owner’s counsel without author- 
19%, or that it was not signed by the 
city, was not ground for setting aside 
an assessment against the property 
on the theory that all benefits to the 
property were set off against the 
damages recovered, since the prop- 
erty owner-could not rely on the judg- 
ment on the stipulation so far as it 
awarded damages, and repudiate it so 
far as it reserved the right to assess 
benefits. Connor v. Seattle, 144 P. 52, 
82 Wash. 296. 


85; Lewis v. Illinois Cent. R. Co., 
259 S.W. 908, 904, 150 Tenn. 94 (“We 
know from observation and experi- 
ence that informal stipulations, simi- 
lar to the one in question, are fre- 
quently made and observed, although 
unsigned, and reliance is placed upon 
them by counsel’’). 


86. Durrell v. Todd, 47 N.W. 862, 
31 Neb. 256. 


87. Cooper v. Gordon, 57 P. 1006, 
125 Cal. 296. 


88. Jones vy. Wolverton, 47 P. 36, 
15 Wash. 590. 


89. See statutory provisions, and 
rules of court. 


90. Cal.—Swim v. San Francisco 
Super, Ctl 1226. Po 2.01 98u Cally a5 go 
Cooper v. Gordon, 57 P. 1006, 125 Cal. 
296; Hearne v. De Young, 43 P. 1108, 
111 Cal. 873; Merritt v. Wilcox, 52 
Cal. 238; Borkheim y. North British, 
ete., Ins. Co., 38 Cal. 623; Hoopes v. 
Los Angeles Super. Ct.,. 235° P. 739, 
742, 71 Cal.App. 564, 799; Sheppard v. 
Sheppard, 115 P. 751, 15 Cal.App. 614. 


But see Wall v. Mines, 62 P. 386, 
130 Cal. 27, 42 (‘‘the stipulation may 
be enforced although not entered in 
the minutes of the court, if oral, or 
filed with the clerk, if written . . . 
unless forbidden by some other stat- 
ute or by some principle of law, and 
we know of none’’); Crane v. Crane, 
53 P. 483, 121 Cal. 99 (where it was 
held, without discussion, that a stip- 
ulation allowing extra time to answer 
does not have to be of record to au- 
thorize the setting aside of a default 
entered before the expiration of such 
time). ‘ 

La.—Norveile-Shapleigh Hardware. 
Wy v. Higgins, 4 La.App. (Orleans) 
348. ‘ 
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the absence of statutes or rules of court so requiring, 
a written stipulation not on file nor of record and 
not called to the attention of the court,°* or an 
agreement made out of court between the parties 
which is not put upon the record,®? is of no effect. 
Nevertheless, statutes and rules of court of the char- 
acter under consideration do not require a construc- 
tion that in no instance shall a stipulation be bind- 
ing unless entered in the minutes of the court, or 
filed with the clerk.°? They have no application to 
agreements not relating to steps in the cause, but 
made before the commencement of the action,®* to 
agreements to settle the matters in controversy by 
arbitration or in any other amicable manner,°® or 
to stipulations which are admitted.°® The require- 
ments have reference to executory agreements only, 
and ‘not to those which have been wholly or in part 
executed;°? and if, under the terms of a stipulation, 
one party received the advantage for which he en- 
tered into it, and the other party at his instance 


- gives up some right or loses some advantage so that 


it would be inequitable for him to insist that the 
stipulation was invalid, he will not be permitted to 
repudiate it on the ground that the requirements 
as to filing or entry in the minutes of the court have 
not been complied with.®*® Moreover it has been 
held that a written stipulation that the testimony of 
a witness on a former trial may be read in the trial 
of a cause is not of such nature as to require that 
it be filed in the cause.®® 


STIPULATIONS 


Y 


[§ 13] 2. Time for Filing or Entry. There is no 
fixed rule as to the time for filing or entering a stip- 
ulation, but it seems that this may be done at any 
time so long as it is capable of being properly ana 
conveniently carried into effect by the parties and 
the court.t_ Mere delay in filing a stipulation will 
not prevent its enforcement where no injury results 
by reason thereof;2 and it has been held that a 
stipulation may be entered nune pro tune after trial,® 
or after entry of judgment or decree.* And it has 
also been held that a nune pro tune entry may be 
made at a subsequent term to cover such an omis- 
sion.® It has been held, however, that a record entry 
cannot be made after a dispute has arisen as to the 
terms of the agreement.® 


[§ 14] 3. Place of Filing or Entry. A parol stip- 
ulation made in open court and entered on the min- 
utes, agreeing to the discontinuance of an action 
pending in another court, will be’enforced.* _But 
when parties or their counsel enter into agreements 
affecting any causes before the appellate court, such 
agreements must be filed there with the record in 
such cause, otherwise the court cannot consider them 
or be governed thereby in any manner.® 


[§ 15] 4. Effect. A stipulation duly signed and 
filed becomes a part of the record of the ecase.® It. 
has the same effect and potency as an order of the 
court, agreed to by the parties, to the same pur- 
pose.!® It also may have the effect of a pleading,?* 


Nev.—Seawell v. Cohn, 2 Nev. 308. 


Tex.—Ingram v. McClure, (Civ. 
App.) 151 S5wW. 3393. Gulf, ete., R. Co: 
v. Frost, (Civ.App.) 34 S.W. 167. 


Utah.—MeceWhirter v. Donaldson, 
104 P. 731, 36 Utah 293. 


Wis.—Hathaway v. Milwaukee, 111 
N.W. 576, 112 N.W. 455, 132 Wis. 249, 
122 Am.S.R., 975, 9 L.R:A:N.S. 778. 


[a] Insufficient compliance with 
requirement.—A recital in a tran- 
script of proceedings presented by re- 
spondent that respondent’s attorney 
informed the court that a certain 
stipulation had been made, and had 
been entered in the minutes of the 
court, was insufficient to support an 
order of the court allowing counsel 
fees in alleged conformity to the pro- 
visions of the stipulation which were 
not otherwise shown by the record. 
Sheppard v. Sheppard, 115 P. 751, 15 
Cal.App. 614. 


[b] Absence of filing mark.—A 
stipulation may be regarded as filed 
if it is found among the papers in the 
ease, although it has no filing mark, 
in the absence of statute requiring 
papers filed in a cause to be marked 
“filed.” Lee v. Wharton, 11 Tex. 61. 


91. Gershenow v. West Chicago St. 
ReCo;; 103 TllApp. 591. 


92. Olcott v. Banfill, 7 N.H. 469. 


93. Smith v. Whittier, 30 P. 529, 95 
Cal. 279. 


94. Bphraim v. Pacific Bank, 86 P. 
507, 149 Cal. 222. 


95. Salinas v. Stillman, 66 F. 677. 
14°C.C.A.,.50. 


96. Hearne v. De Young, 43 P. 
1108, 111 Cal. 373; Smith v. Whittier, 
30 P. 529, 95 Cal. 279; Griess v. State 
rey etc, Co., 28 P.°1041, 98" Cal.'411; 
413. 


[a] For the reason that stipula- 


tions admitted will be considered as 
binding as if the requirements had 
been complied with, and that the ad- 
mission avoids the necessity of other 
proof. Hearne v. De Young, 43 P. 
1108, 111 Cal. 373. 


97. Smith v. Whittier, 30 P. 529, 
95 Cal. 279. 


98. Sacramento County Reclama- 
tion Dist. No. 535 v. Hamilton, 44 P. 
1074, 112 Cal. 603; Smith v. Whittier, 
30 P. 529, 95 Cal. 279; Hawes v. Clark, 
24 P, 116, 84 Cal. 272; Himmelmann 
v. Sullivan, 40 Cal. 125. See Bush v. 
Baker, 129 P. 550, 46 Mont. 535 (rec- 
ognizing rule). 


[a] Thus, when an oral waiver of 
a jury trial is made in open court by 
defendant’s counsel, at the time when 
the case is set for trial, in con- 
sideration of an agreement with 
plaintiff's counsel that the case shall 
be transferred to another department 
of the superior court and tried at a 
future time therein, defendant is es- 
topped from objecting at such future 
trial that his waiver was not entered 
upon the minutes of the court. After 
having received the benefit of the 
transfer, and secured the delay 
sought by him, he cannot be allowed 
to avoid the accompanying burden of 
a trial before the court without a 
jury. Hawes v. Clark, 24 P. 116, 84 
Cal. 272, i 


99. Carroll v. Paul, 19 Mo. 102, 105 
(“It contained, in itself, no evidence; 
it related to no fact to be enquired in- 
to or passed upon by the jury; it was 
offered to the court as a reason why 
the former testimony of a witness, 
taken down before the same cause, 
should be again used in evidence’’). 


1. Dougherty v. Friermuth, 9 P, 
98, 68 Cal. 240; Conrad v. Conrad, 160 
S.W. 937, 156 Ky. 231; Chambers v. 
Simpson, 1 T.B.Mon. (Ky.) 112; Schell 
v. Devlin, 82 N.Y: 8388. 


2. Clemens v. Gregg, 167 P. 294, 34 
Cal.App. 2465. 


[a] Thus it has been held that a 
mortgagor is not injured by delay in 
filing a stipulation entered into be- 
tween the parties to an action to fore- 
close a trust deed, providing for a 
lower rate of interest after decree en- 
tered than before, where entering of 
the decree did not depend on the act of 
filing. Clemens v. Gregg, 167 P. 294, 
34 Cal.App. 245. 


3. Conrad v. Conrad, 160 S.W. 937, 
156 Ky. 231. 


4 Dougherty v. Friermuth, 9 P. 
98, 68 Cal. 240; Clemens v. Gregg, 167 
P. 294, 34 Cal.App. 245; Chambers v. 
Simpson, 1 T.B.Mon. (Ky.) 112. 


5. Hiller v. Landis, 44 Iowa 223. 
6 Hiller v. Landis, supra. 
7. Deen v. Milne, 5 N.Y.St. 319. 


8 Steele v. State, 14 So. 841, 33 
Fla. 354. 


9. Worsham vy. Ligon, (Ga.) 92 S. 
BE. 756; Watson v. Hemphill, 25 S.B. 
262, 99 Ga. 121; Lock v. Leslie, 248 
IlLApp. 4388. 


[a] English admiralty practice.— 
In England, under a special rule ap- 
plicable to admiralty actions, it is 
equivalent to an order of the court. 
The Karo, 13 P.D. 24. 


10. Brookings State Bank vy. Fed- 
eral Reserve Bank of San Francisco, 
291 F, 659. 


11. New Haven Sand Blast Co. v. 
Dreisbach, 133 A. 99, 104 Conn. 322: 
Lock v. Leslie, 248 Ill.App. 438; Vail 
v. Stone, 13 Iowa 284. 


[a] When equivalent to demurrer. 
—A stipulation to admit allegations 
of motion for the purpose of argu- 
ment as on demurrer was equivalent 
to interposing an oral general demur- 
rer. New Haven Sand Blast Co. v. 
Dreisbach, 133 A. 99, 104 Conn. 322. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 


and a subsequent pleading inconsistent with its 


15-18] 


terms should be stricken out.?2 


[§ 16] 5. Motion To Strike from Record. After 
entry of final decree, the court was without juris- 
diction to receive and pass on a motion to strike 
from the record a stipulation previously filed, but 
not called to the court’s attention.1® 


[§ 17] E. Assent of Court. Whether or not a 
stipulation requires the assent of the court depends 
in a large measure on its nature. Not all stipula- 
tions require the assent.of the court. For instance, 
it has been held that a stipulation extending the time 
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to answer is operative of its own force without an 
order of court.‘* On the other hand, a stipulation 
for a continuance,!® to set aside a judgment,!* or 
as to the matter which shall form a part of the rec- 
ord on appeal,+” is ineffectual for that purpose, un- 
less and until it is approved by the court. The as- 
sent of the court to stipulations affecting the pro- 
ceedings will be assumed until its dissent therefrom 
is indicated.‘® But the court can always refuse to 
sanction such stipulations when right and justice 
so require;'® and in so doing can change what ap- 
pears on the record of a prior ruling, particularly 
where it is done within the term.?° 


‘ 


IV. CAPACITY AND AUTHORITY TO ENTER INTO STIPULATION?! 


[§ 18] The general rule is that the right of an at- 
torney: of record to make stipulations concerning 
matters of procedure in a pending cause is exclu- 
Sive,"* and the party whom he represents cannot 
make a binding stipulation concerning such matters 
without the atterney’s consent,?? unless the validity 
of such a stipulation is recognized by statute or 
court rules.?4 


Power to make at time of filing sufficient. If, at 
the time a stipulation was filed, the parties had pow- 
er through their attorneys to make it, it is immate- 
rial that the power did not exist when the stipula- 
tion was tentatively formulated and agreed to.?° 


Stipulation executed by attorneys of one coplain- 
tiff. Where suit is brought on the relation of a 
private party, he is a coplaintiff with the state, and 
they have a joint control over the litigation, and a 
stipulation signed by the attorneys of the private 
party binds the state, although the district attorney 

12. Vail v. Stone, 13 Iowa 284. S.D.—Frederick 


13. James v. Columbia Securities 
Co., 141 N.H. 72, 246 Mass. 210. 


14. Hansford v. Stone-Ordean- 


was not consulted.2® 


Nominal plaintiff who has no actual interest in 
the result of the action cannot, by stipulation, de- 
prive the real parties in interest of their rights.?7 


Perscns not parties. Filing in a suit, by one not 
a party, of a stipulation to be bound by the decree 
to be entered is irregular; he should be made a party 
if he is to be affected by the proceeding.?® It has 
been held, however, that the mere fact that a stipu- 
lation as made by the parties is signed by others, or 
its performance guaranteed, or an agreement made 
to save harmless a party, does not thereby divest 
the court of its jurisdiction in the action, and the 
rights of all parties so joining in a stipulation must 
be held to be dependent upon the rights of the par- 
ties to the action in which the stipulation is made.?° 


Representatives of state. The county attorney, 
being the legal representative of the state in prose- 
cutions in its behalf, may bind the state by stipula- 
v. | Judgment. 


Milling —§ Co. Jackson y. Cole, 45 N.W. 


Frederick Farmers’ Alliance Co., 106} 826, 81 Mich. 440. 
NW. 298; 20 S:D. 335. ‘ : 


Wis.—State v. Gratiot, 17 Wis. 245. 


[c] Dismissal or discontinuance of 
suit.—There is a conflict of authori- 


Wells Co., 201 F. 185. 


15. Camp v. Morgan, 8 S.E. 422, 
81 Ga. 740; Moulder v. Kempff, 17 
N.E. 906, 115 Ind. 459; Kimball v. 
Mack, 10 Wend. (N.Y.) 497. 


16. Way v. 
696, 42 R.I. 444 

17. Green v. Brown, 123 A. 435, 100 
Conn, 274. 


18. McLeod v. Hyman, 116 A. 535, 
272 Pa. 582. 


Superior Ct., 108 A. 


19. McLeod v. Hyman, supra. 
20. McLeod v. Hyman, supra. 
21. Persons: 


Concluded see infra § 48. 
In whose favor operative see infra § 


22. See Attorney and Client § 156. 


23. U.S.—Bonnifield v. Thorp, 71 F. 
924; Nightingale v. Oregon Cent. R. 
Co., 18 F.Cas.No, 10,264, 2 Sawy. 338; 
Harhart v. U. S., 30 Ct.Cl. 343. 


Cal.—San José Funded Debt Com’rs 


yy, Younger, 29 Cal. 147, 87 Am.D. 164. 


Ind.—McConnell v. Brown, 40 Ind. 
384. 


Mass.—Lewis v. Gamage, 1 Pick. 
347. 
Mich.—Jackson v. Cole, 45 N.W. 


826, 81 Mich. 440. 
N.Y.—Webb v. Dill, 18 Abb.Pr. 264. 


Eng.—Johnson v. Alston, 1 Campb. 
176; Vincent v. Groome, 1 Chit. 182, 
18 EH.C.L. 109. 


[a] Reason for rule.—‘While there 
is an attorney of record, no stipula- 
tion as to the conduct or disposal of 
the action should be entertained by 
the Court unless the same is signed 
or assented to by such attorney. 
(Section nine of the Act concerning 
attorneys and counsellors.) Such a 
rule is not only indispensable to the 
orderly conduct of a cause, but is like- 
wise a safeguard to the client against 
the intrigues of his adversary. More- 
over, (without being understood as 
making any reference to the present 
case.) it is proper to add, that to en- 
tirely ignore the attorney of record 
and enter, without his consent, into 
secret negotiation with his client 
touching the management of his case, 
is unbecoming the dignity of the legal 
profession, and destructive of that 
courtesy which is due from one mem- 
ber to another.” San Jose v. Young- 
er, 29 Cal. 147, 149, 87 Am.D. 164. 


[b] Rule applied to: (1) Stipula- 
tion extending time to answer. Bon- 
nifield v. Thorp, 71 F. 924; Nightin- 
gale v. Oregon Cent. R. Co., 18 F.Cas. 
No. 10,264, 2 Sawy. 338. (2) Changing 
place of trial. State v. Gratiot, 17 
Wis. 245. (3) Giving opposite party 
advantage with respect to cross-ex- 
amination and evidence. Earhart v. 
U. S., 30 Ct.Cl. 348. (4) Dismissal of 
appeal and consent to affirmance of 


ty as to whether a client may, with- 
out the consent of his attorney, stip- 
ulate to dismiss or discontinue a 
suit. See infra § 26. 


[d] Client cannot authorize agent 
to sign a,stipulation without the con- 
sent of his attorney of record, al- 
though such agent is counsel in the 
cause. Nightingale v. Oregon Cent. 
R. Co., 18 F.Cas.No. 10,264, 2 Sawy. 
338. 

24. 
Super. 


[a] Thus, under a rule of court 
making stipulations equally valid 
when signed by a party as when 
signed by his attorney, a stipulation 
extending defendant’s time to answer 
was binding when signed by plaintiff 
without his attorney’s knowledge. 
Braisted v. Johnson, 7 N.Y.Super. 671. 


25. Peo. v. Spring Lake Drain., 
ete., Dist.,-97 N.E. 1052, 253 Tl. 479, 
498 (“The action of all parties con- 
cerned in causing the stipulation to 
be filed in court and procuring the 
dismissal of the law suit was, in ef- 
fect, the entering into the stipulation 
on that day’’). 

26. State v.. Mart, 2838 BP; 23, 295 
P3459, 135-Or. 603. 

27. Selleck v. Phelps, 11 Wis. 380. 

28. Hanscom v. Malden, etc., Gas- 
light Co., 107 N.H. 426, 220 Mass. 1, 
Ann.Cas.1917A 145, 


29. State v. St. Croix County Cir- 


Braisted v. Johnson, 7 N.Y. 
671. 
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tions as to criminal procedure not directly in con- 
flict with constitutional and statutory provisions,*° 
and commissioners may execute a stipulation in be- 
half of the state when specifically authorized so to 


do by the legislature.** 
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judgment.*? 


Representatives of owners of trust fund in general 


V. MATTERS WHICH MAY BE THE SUBJECT OF STIPULATION 


[§ 19] A. In General. Any matter which involves 
the individual rights or obligations of the parties 
inter sese in an action or proceeding in court,** may 
properly be made the subject of a stipulation between 
them, provided the stipulation is not unreasonable, 
against good morals or sound public policy,** and 
do not impinge upon, or interfere with, the court’s 
general powers, duties, and prerogatives in its re- 
lations to litigants other than themselves and to the 
On the other hand, 
stipulations involving matters of public interest,** 


general public and the state.*° 


euit Ct., 203 N.W. 923, 187 Wis. 1, 


48 A.L.R. 894. 


30. Blanchard y. State, 207 P. 96, 
ZMOkECr, 268, 120, Atak h032) 


[a] Thus he may consent to the 
use as evidence of depositions of non- 
resident witnesses taken without a 
commission having been issued. 
Blanchard v. State, 207 P. 96, 21 Okl. 
Cr 263, 27 A.L.R.. 1032. 


31. 
U.S. 296, 65 L.Ed. 937. 


32. In re McNaughton, 118 N.W. 
997, 120 N.W. 288, 138 Wis. 179. 


33. Matters not treated in ‘this 
title see cross references supra p 39. 


34. Conn.—Andrews vy. Olaff, 122 
A. 108, 99 Conn. 530. 


Ill.—Peo. v. Herrin, 120 N-H. 274, 
284 Ill. 368; Peo. v. Spring Lake 
Drain, etc., Dist:, 97 N.H> 1052, 253 
Ill. 479; Keithley v. Clark County, 
206 Ill.App. 500. 


La.—Wickliffe v. 
791, 161 La. 417. 


Minn.—St. Paul v. Chicago, etc., R. 
Co;, 166:..N.W. 335, 139 Minn. 322; 
State v. Southern Minnesota R. Co., 
18 Minn. 40. . 


Mo.—Hanchett Bond Co. v. Glore, 
(App.) 232 S.W. 159. 


N.Y.—Dubuce vy. Lazell, 75 N.B. 401, 
182 N.Y. 482; Hine v. New York El. 
R. Co., 43) N.W)°414,°149 Nove: 254; 
Harlem Bridge, ete., R. Co. v. West- 
chester, 37 N.E. 634, 143 N.Y. 59; 
Hong Kong, etc., Banking Corp. v. 
Cooper, 21 N.E. 994, 114 N.Y. 388; In 
rem iNew li Vork, éte.,)R..Co., (98. /Nik. 
447; Di Donato v. Rosenberg, 245 N. 
¥.S. 675, 230. App.Div. 538; Peo. v. 
Whitridge, 129 N.Y.S. 300, 144 App. 
Div. 493; Chichester v. Winton Motor 
Carriage Co., 96 N.¥.S. 1006, 110 App. 
Diy. 78, 17 N.Y.Ann.Cas. 450; Bagley 
v. Jennings, 11 N.Y.S. 386, 58 Hun 


Cooper, 108 So. 


56; Matter of McCusker, 51 N.Y.S. 
281, 23 Misc. 446; Smith v. Barnes, 
Z9e INE Yeon pO9e.-9 MISC. *368; SInlre 
Cushman, 163 N.Y.S. 712. 


Pa.—Muir v. Preferred Ace, Ins. 
Co., 53 A. 158, 203 Pa. 338. 
Tex.—Mitchell v. Hancock, (Civ. 


App.) 196 S.W. 694. 


Wis.—In re Dardis, 115 N.W. 332, 
135 Wis. 457, 128 Am.S.R. 1033, 23 L. 
R.A.N.S. 788, 15 Ann.Cas. 740. 


Peo. v. State, 41 S.Ct. 492, 256}4: 


of causes.*° 


“Generally, all stipulations made 
by parties for the government of 
their conduct, or the control of their 
rights, in the trial of a cause, or the 
conduct of a litigation, are enforced 
by the courts.” In re New York, etc., 
R. €o., 98 N.Y. 447, 453. 


35. Wickliffe v. Cooper, 
Ow Gd bra 4 10s 


36. ‘U.S.—Salomon v. U. S., 7 Cust. 
Be 


108 So. 


Colo.—Lockhard v. TOE RSs 


565, 65 Colo. 558. 


Idaho.—Mills v. Minidoka County, 
204 P. 876, 35 Idaho 47; Clyne v. 
Bingham County, 60 P. 76, 7 Idaho 
75. 


People, 


Ill.— Peo. vy. Herrin, 120 N.E. 274, 
284 Ill. 368. 


La.—Wickliffe v. 
791, 161 La. 417. 


Minn.—St. Paul v. Chicago, ete., R. 
Co.,,166 N.W. 335,139 Minn. 322. 


Wis.—In re Dardis, 115 N.W. 332, 


Cooper, 108 So. 


1385 Wis. 457, 128° Am.S.R. 1033, 23 
L.R.A.N.S. 7838, 15 Ann.Cas. 740. 
[a] Thus, in’ a proceeding in the 


nature of quo warranto against the 


board of education of a high school 


district, a stipulation, on condition of 
continuance of proceedings until the 
close of the school year, that defend- 
ants would, as to the validity of 
organization of the district, waive the 
benefit of validating legislation that 
might be enacted and let the validity 
of the organization be determined up- 
on the question of the constitution- 
ality of the act under which organ- 
ized, and also stipulating as to col- 
lection of taxes, the payment of 
teachers, and the payment of attor- 
ney’s fees out of public moneys, was 
ultra vires, and not binding on the 
school district. Peo. v. Herrin, 120 
N.E. 274, 284 Ill. 368. 


[b] Not to probate will._—Where 
the statute of a state evinces a clear 
recognition and declaration of the 
legislature that there is a public 
policy involved in the establishment 
of every legally executed will, a stip- 
ulation entered into by the heirs, next 
of kin of decedent, and beneficiaries 
named under the will, that probate 
thereof should) be denied on the 
ground that decedent was mentally 
incompetent and that a distribution 
different from the one prescribed in 


“T§§ 18-19 , 


have no authority to stipulate away the subject of 
the trust in payment of costs and expenses of litiga- 
tion respecting the fund, and any such stipulation 
should not be recognized as a basis for an order or 


or whieh affect the interests of individuals, which — 
cannot be ascertained in advance of the adjudica- 
tion in the cause,*7 are invalid; 
not, by agreements concerning procedure, take away 
the court’s discretion to control at all times the pro- 
cedure and progress of causes to the end that jus- 
tice may be done,*?® or waive or abrogate the re- 
quirements of rules of trial or appellate courts adopt- 
ed to promote the expeditious and orderly hearing 
All stipulations relating to proceed- 
ings in the courts, civil or criminal, which may in- 


and parties may 


the will should be followed, thereby 
admitting certain heirs whom the tes- 
tator expressly disinherited, will be 
disregarded, as not controlling the 
duty which the probate court owed 
to the public, and perhaps to the 
testator, to adjudicate as to the legal 
existence of the propounded docu- 
ment as a will. In re Dardis, 115 N. 
W.) 332, 4135 -Wis:. 457, 128 ‘Am:SuRs 
1033; 7.23 TosRSALN-S Ov8o.2s shat eae 
Cas. 740. 


37. In re Dardis, 115 N.W. 332, 135 
Wis. 457, 128 Am-S.R. 1033, 23 L.R.A. 
N.S.783, 15 Ann.Cas. 740. 


38. Ala.—Palliser v. Home Tele- 
phone Co., 54 So. 499,-170 Ala. 341. 


Ark.—Carroll y. Texport Oil Co., 
228 S.W. 390, 148 Ark. 18. 


“Cal.—Reynolds v. Lawrence, 15 Cal. 
359; McCormick v. Woodmen of the 
World, 207 P. 943, 57 Cal.App. 568. 


Ga.—Ford v. Holmes, 61 Ga. 419. 


Ohio.—Gittings v. Baker, 2 OhioSt. 
21, 24. 


“The parties cannot. .. make a 
binding agreement, requiring a con- 
troversy to be tried in court out 
of the ordinary mode of proceeding. 
The parties cannot by agreement 
- . . Yrequire a case cognizable 
only in a court of law, to be tried ac- 
cording to the rules of Chancery, or 
vice versa. No agreement would be 
valid, that would require the court 
to change the rules of evidence, to 
submit the decision of the facts in a 
case to a jury of less than twelve 


THEN) 5 he Any agreement of this 
kind is totally invalid, the parties 
having no right to have it car- 


ried into effect.’ 
supra. 


fa] Thus a stipulation between 
counsel that a motion, under Craw- 
ford & M. Dig. § 6448, be taken up 
at any time when it was mutually 
convenient was in contravention of 
the statute, and the judgment debtor 
could rely thereon at his peril, as the 
parties cannot thus enlarge the time 
for invoking the action of the court, 
the motion not being filed and no or- 
der of court being invoked within the 
ten days. Carroll v. Texport Oil Co., 
228 S.W. 390, 148 Ark. 18, ° 


pyre U.S.—Hubbell v. U. S.; 6 Ct:Cl. 


Idaho.—Moscow First Nat..Bank y. 
Martin, 55 P. 302, 6 Idaho 204. 3 


Gittings v. Baker, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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volve anything inconsistent with the full and impar- 
tial course of justice therein are void, although not 
open to the actual charge of corruption.*°® 


[§ 20] B. Jurisdiction of Subject Matter.*! 
While a court may acquire jurisdiction of the per- 
son by consent,*? jurisdiction of the subject matter 
of an action or other legal proceeding cannot be con- 


ferred by stipulation or consent.*® 


ers and duties of courts are prescribed by statute,** 
litigants cannot make stipulations the effect of which 
is to limit or curtail jurisdiction,*® or to oust a court 
of jurisdiction,*® or to deprive it of its power to 
pronounce judgment upon all of the material facts 
Litigants cannot be permitted to 
stipulate jurisdiction to suit their own conven- 


in the ecase.*7 


Ill—Bernhard v. Brown, 31 Ill. 
App. 385. 


Ind.——Manns Bros. Boot, etc., Co. 
eager 44 N.F. 1108, 149 Ind. 


Minn.—Lehigh Coal, ete., Co. 
Scallen, 63 N.W. 245, 61 Minn. 63. 


N.C.—Hardy v. Heath, 124 S.B. 564, 
188 N.C. 271; State v. Farmer, 124 S. 
BK. 562, 188 N.C. 243; Rose v. Rocky 
Mount, 113 S.E. 506, 184 N.C. 609. 


ican v. Hubbard, etc., Co,, 


Tex.—Needham  v. 
App.) 173. SW...979. 


40. Thompson vy. Buffington, 7 
OhioS.&C.P. 557, 7 OhioN.P. 134. 


41. Stipulation as conferring ap- 
pellate jurisdiction see Appeal and 
Error § 125. 

In suits for~injunction see Injunc- 
tions § 457. 


42. See Appearances § 41; 
§ 104. 

43. See Courts §§ 101-1038. 

44. In re Stuhldreher, 239 P. 859, 
74 Cal.App. 226; Clyne v. Bingham 
County, 60 P. 76, 7 Idaho 75. 


Vv. 


Cooney, (Civ. 


Courts 


45. In re Stuhldreher, 239 P. 859, 
74 Cal.App. 226; Mills v. Minidoka 
County,’ 204 P. 876, 35 Idaho 47; 


Clyne v. Bingham County, 60 FP. 76, 7 
Idaho 75. 


46. Utter v. Travelers’ Ins. Co., 32 
NeW. 812, 65 Mich. 545; Fitzgerald v. 
Cleveland Cadillac Co., 17 OhioApp. 
12. 


47. Swift v. Hocking Valley R. Co., 
SS Ots Asics s CUS. (28155; 641.5 Lisled: 
722: State v. Funk, 209 P. 113, 105 Or. 
134, 25 A.L.R. 625. 


48. Sweeney v. 
638, 42 Nev. 431. 


49. Dak.—McCormack v. Phillips, 
34 N.W. 39, 4 Dak. 506. 


Ill.— Peo. v. Vaughan, 118 N.E. 479, 


Sweeney, 179 P. 


282 Ill. 163; Peo. v. Spring Lake 
Drain., etc., Dist., 97 N.E. 1052, 253 
Il. 479. : 


Iowa.—State v. Fooks, 21 N.W. 561, 
773, 65 Iowa 196, 452; State v. Pol- 
son, 29 Iowa 1338. 


Minn.—Mealey v. Finnegan, 49 N. 
W. 207, 46 Minn. 507. 


N.H.—Hanover v. Weare, 
aoa, 


N.Y.—Dubuc v. Lazell, 75 N.E. 401, 
182 N.Y. 482: New York v. Manhattan 
R. Co., 37 N.E. 494, 143 N.Y. 1; Sen- 
tenis v. Ladew, 35 N.H. 650, 140 N.Y. 
463.07. Am.S.R. 569; Roberts (Vv; 
Baumgarten, 27 N.E. 470, 126 N.Y. 
336; In re New York, etc., R. Co., 98 
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ience.*§ 


Since the pow- 
sert it.°1 


utes. 


N.Y. 447; Cox v. New York Cent., 
ete., R. Co., 63 N.Y. 414; Vose v. Cock- 
eroft, 44 N.Y. 415; Twin Realty Corp. 
v. Glens Falls Portland Cement Co., 


2340 NW. Sos 217, 225) App Divi 515; 
Levy v. Delaware, etc., R. Co., 207 
N.Y:-S, 592, 241 App.Div..-503);: yInvire 


Cushman, 163 N.Y.S. 712, 177 App.Div. 
127; Chichester v. Winton Motor Car- 
riage Co., 96 N.Y.S. 1006, 110 App.Div. 
78, 17 N.Y.Ann.Cas. 450; Beardsley v. 
Pope, 34 N.Y.S. 846, 88 Hun 560; 
Burt v. Oneida Community, 12 N.Y.S. 
806, 59 Hun 234; Bagley v. Jennings, 
11 N.Y.S. 386, 58 Hun 56; McGuire 
v. New York Cent., etc., R. Co., 6 Daly 
70; Wilder v. Beach, 245 N.Y.S. 142, 
137 Mise. 883; Lee v. Rudd, 198 N. 
Y.S. 628, 120 Mise. 407; Holcombe v. 
Leavitt, 124 N.Y.S. 982, 69 Misc. 232; 
Smith, v. Barnes, (29° N.¥:S...692, °9 
Misc. 368; Emmons v. New York, etc., 
R: Co., 17 How.Pr. 490: Home Ins. 
Co. v. Morse, 10 Alb.L.J. 377. 


N.C.—Smith v. Smith, 25 S.E. 877, 
119 N.C. 311; Runnion v. Ramsay, 93 
N.C. 410. 


Okl.—Hertzel v. Weber, 120 P. 589, 
SLOT. 15> 


Or.—Ex p. Kindt, 52 P. 187, 32 Or. 
474, 


W.Va.—James v. Gott, 47 S.E. 649, 
55 W.Va. 223; Ravenswood Bank v. 
Hamilton, 27 S.BE. 296, 43 W.Va. 75. 


Wis.—Blomberg v. Stewart, 30 N. 
W. 617, 67 Wis. 455. 


But see In re Munoz, 13 Porto Rico 
Fed. 212 (a stipulation providing that 
a person aggrieved by an order of 
this court, and who expresses an in- 
tention to carry the case to the court 
of appeals, may obtain a stay with- 
out filing bond, is unauthorized and 
will not be approved by this court). 


50. Mills v. Garrison, 3 Abb.Dec. 
(N.Y.) 297, 3 Keyes 40; McGuire v. 
New York Cent., etc., R. Co., 6 Daly 
(N.Y.) 70; Punchard v. Delk, 55 Tex. 
304; Garlington-v. Clutton, 1 Call (5 
Va.) 520. 


[a] Rule applied: (1) To stipula- 
tion permitting splitting of cause of 
action. Mills v. Garrison, 3 Abb.Dec. 
(N.Y.) 297, 8 Keyes 40. (2) To stipu- 
lation that cause of action (McGuire 
v. New York Cent., etc., R. Co., 6 Daly 
(N.Y.) 70) (8) or action (McGuire v. 
New York Cent., etc., R. Co., supra; 
Garlington v. Clutton, 1 Call (5 Va.) 
520) should not abate on the death of 
plaintiff. (4) To stipulation waiving 
a right in the matter of pleading 
which could otherwise have been tak- 
en advantage of, such as a misjoinder 
of parties. Punchard v. Delk, 55 Tex. 
304. 


51. New York v. Manhattan R. Co., 
37 N.E. 494, 143 N.Y. 1; Sentenis v. 


® 


Mo. 466, 47 L.R.A. 393; 
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[§ 21] C. Benefit of Statutes, Constitutional Pro- 
visions, or Rules of Law. 
or constitutional provision enacted for the protection 
of a party,*® or of a rule of law,®® may be waived 
by him by stipulation where it is a matter of private 
right and no e¢onsiderations of public policy or mor- 
als are infringed by so doing, and, haying once con- 
sented to forego his right, he cannot afterward as- 


The benefit of a statute 


[§ 22] D. Validity or Constitutionality of Stat- 
The question of the validity or constitutional- 
ity of a statute being a judicial question,®? it is not 
within the power of parties litigant to admit or stip- 
ulate as to its validity or constitutionality.*? 


The 


Ladew, 35 N.E. 650, 140 N.Y. 463, 37 


Am.S.R. 569; In re Cushman, 163 
Nee Sele: 
52. See Constitutional Law §§ 204— 


208; Statutes § 178. 


53. Ariz.—Allen v. State, 14 Ariz. 
458, 130 P. 1114, 44 L.R.A.N.S. 468; 
Graves v. Alsap, 25 P. 836, 1 Ariz. 274. 


Cal.—Horn y. Allen, 231 P. 1001, 195 
Cal. 121. 


Colo.—Adams v. Clark, 85 P. 642, 36 
Colo. 65, 10 Ann.Cas. 774; Mouat 
Lumber, ete., Co. v. Freeman, 42 P. 
1040, 7 Colo.App. 152. 


Fla.—Wade vy. Atlantic Lumber Co.,. 
41 So. 72, 51 Fla. 638. 


Ill.—Peo. v. Herren, 120 N.E. 774, 
284 Ill. 368; Peo. v. Vaughan, 118 
N.E. 479, 282-Tll, 163. 


Mich.—Atty.-Gen. v. Rice, 31 N.W. 
203, 64 Mich. 385. 


Miss.—Jones v. Madison County, 18° 
So. 87, 72 Miss. 777. : 


Mo.—State v. Aloe, 54 S.W. 494, 152 
State v. York, 
22 Mo. 462; State v. Rich, 20 Mo. 393. 


Nev.—State v.' Parkinson, 5 Nev. 15.. 


N.Y.—Fougera v. New York City, 
fae N.E.642, 224 N.Y. 269, 1 AJL.R. 
467. 


Be ares Char v. Tarboro, 78 N.C. 


Tenn.—State v. Thomason, 221 S.W.. 
491, 142 Tenn. 527.. 


Wyo.—State v. Schnitger, 95 P. 698,. 
16 Wyo. 479. 


[a] Bule applied.—A record stipu- 
lation as to the object of Sanitary 
Code of Bd. of Health of City of New 
York § 117, requiring disclosure of 
ingredients of patent medicines, does 
not bind the court, since a statute 
cannot be declared invalid by consent 
of the parties. E. Fougera & Co. v. 
City of New York, 120 N.E. 642, 224 
N.Y. 269, 1 A.L.R. 1467. 


[b] Submission of statute to 
referendum vote.—On an issue as to: 
the validity of the submission of a 
statute to a referendum vote, the 
parties may not stipulate as to the 
facts, and ask the court to determine 
the validity of the law on such stipu- 
lation. “If we were bound by such 
stipulations, the judgments of the 
courts in such matters would be as 
different as the facts agreed upon by~ 
parties in different actions might 
vary.’ Allen v. State, 130 P. 1114, 14 
Ariz. 458, 465, 44 L.R.A.N.S. 468. 


[c] Irregularity in passage of law. 
—Concession of counsel as to irregu- 
larity in the passage of a law will not 
influence the court in determining the 
constitutionality of an act of the leg-- 
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rights of many others may, and probably do, depend 
upon the decision of the question.** i 
uphold such admissions or stipulations would permit 
litigants to nullify any enactment of the legisla- 


ture.®® 


[§ 23] E. Questions of Law. While litigants have 
the undoubted right to stipulate as to the facts,°° 
it is very generally held that it is not competent for 
them to stipulate as to what the law is so as to bind 
the court, and that such stipulations will be disre- 


islature. Wade v. Atlantic Lumber 
Co., 41 So. 72, 51 Fla. 638; Atty.-Gen. 
v. Rice, 31 N.W. 203, 64 Mich. 385. 


[ad] What action of lawmaking 
body was in given case.—Parties can- 
not stipulate what the action of a 
lawmaking body was in a given case, 
and ask the court to determine uwon 
such stipulation, whether or not a 
general law is in force. Graves v. 
Alsap, 25 P..836, 1 Ariz. 274. 


54. Jones v. Madison County, 18 
So. 87, 72 Miss. 777. 


55. State v. Thomason, 
491, 142 Tenn. 527. 


56. See infra §§ 34, 35. 


57. U.S.—Swift v. Hocking Valley 
PaECon eos Cl. 2Sily eto Ul... io ken Od 
L.Ed. 722; In re Gubelman, 10 F.(2d) 
926 [mod sub nom. Latzko v. Equita- 
ble Trust Co., 48 S.Ct. 60, 275 U.S. 254, 
72 L.Ed. 267]; Bear River Paper & 
Bag Co. v. City of Petoskey, 241 F. 53, 
154) C:@! A, 53; U.S. vv. Macy, 7 Cust. 
A. 8; Salomon & Co, v. United States, 
7 Cust.A. 5. 


Ariz.—Graves v. Alsap, 25 P. 836, 
1 Ariz. 274. 


Cal.—San Francisco Lumber Co. v. 
Bibb, 73 P. 864, 139 Cal. 325; Mc- 
Cormick v. Woodmen of the World, 
207 P. 948, 57 Cal.App. 568; Owen v. 
Herzihoff, 84 P. 274, 2 Cal.App, 622. 


Colo.—Denver v. Adams County, 77 
P. 858, 33 Colo. 1; Breeze v. Haley, 18 
P. 551, 11 Colo. 351 [error dism 12 
S.Ct. 836, 144 U.S. 310, 36 L.Ed. 373]; 
Mouat Lumber, etc., Co. v. Freeman, 
42 P. 1040, 7 Colo.App. 152. 


Fla.—Broward v. Sledge, 50 So. 831, 
58 Fla. 414. 


Ga.—Montrose Banking Co. v. Ford, 
116 S.E. 783, 155 Ga. 222 [answers 
conformed to 118 S.E. 756, 30 Ga.App. 


221 S.Ww. 


Ill.—Peo. v. Herrin, 120 N.E. 274, 
284 Ill. 368; Peo. v. Vaughan, 118 N.E. 
479, 282 Ill. 163. 


Iowa.—Hutchins v. Hanna, 159 N. 
Ww. 199 [aff 162 N.W. 225, 179 Iowa 
912]; Ford v. Dilley, 156 N.W. 513, 
174 Iowa 243. 


Kan.—Lyon v. Robert Garrett 
Lumber Co., 92 P. 589, 77 Kan. 823. 


Ky.—John L. Humbard Constr. Co. 
v. Middlesboro, 36 S.W.(2d) 38, 237 
Ky. 652. 


Md.—Winter v. O’Neill, 142 A. 2638, 
155 Md. 624. 


Mass.—Clifford v. Lynn 
Committee, 175 N.E. 634. 


Mich.—Rousseau v. Brotherhood of 
American Yeomen, 143 N.W. 626, 177 
Mich. 568. 


Miss.—Jones v. Madison County, 18 
So. 87, 72 Miss. 777. 


Mo.—State ex rel. City of Carthage 
v. Public Service Commission, 260 8S. 
W. 973. 303 Mo. 505; Wells v. Cove- 
nant Mut. Ben. Assoc., 29 S.W. 607, 


School 
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Moreover, to 
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garded.5? Decisions of questions of law must rest 
upon the judgment of the court, uninfiluenced by 
stipulations of the parties or counse s 1 
derstood applications, of the rule are shown in deci- 
sions which hold inoperative stipulations as to the 


1.58 Hasily un- 


existence of a law,®® as to its validity or invalidity,°° 


126 Mo. 630; Aubuchon v. Bender,.44 
Mo. 560; Crumley v. Kansas City, 
etc., R. Co., 32 Mo.App. 505. 


Mont.—Hale v. Belgrade Co., 242 P. 
425, 75 Mont. 99. 


N.Y.—People ex rel. Guernsey v. 
Somers, 138 N.Y.S. 1136, 153 App.Div. 
623 [aff 130 N.Y.S. 761, 153 App.Div. 
623, and aff 102 N.B. 1110, 208 N.Y. 
621]. See Bailey v. Montgomery, 165 
N.Y.S. 159, 177 Avp.Div.- 777 (as per- 
haps sustaining this view). Compare 
New York cases infra note 69 


erate otc ey Vv. Ellington, hu NG: 
255. 


N.D.—Jensen vy. Northwestern Un- 
derwriters’ Assoc., 159 N.W. 611, 35 
N.D,..223; Prescott v. Brooks, 94 N.W. 
88. 


ee v. Baker, 2 OhioSt. 


S.D.—Luce v. Ash, 132 N.W. 708, 28 
S.D. 109. 


Tenn.—State v. Thomason, 221 S.W. 
491, 142 Tenn. 527; Holms v. Johns- 
ton, 12 Heisk. 155. 


“The people of the state are entitled 
to Know what is the law on public 
questions, rather than what we find 
it to be upon agreement of parties.” 
a a 156 N.W. 513, 174 Iowa 


“The right to [stipulate as to the 
facts] must not be confounded 
with an attempt to stipulate as to the 
law. This is a matter ordinarily for 
the court’s determination and is nota 
proper subject for agreement, al- 
though it often happens that there is 
no disagreement as to what the law 
may be. If it were undertaken, for 
instance, to stipulate that an agreed 
statute should receive a stated inter- 
pretation it is at once manifest that 
such a stipulation could not control 
the court, whose function is to deter- 
mine for itself that particular thing.” 
Salomon v. U. S., 7 Cust.A. 5, 8. 


58. Jones v. Madison County, 18 
So. 87, 72 Miss. 777. And see cases 
supra note 57. 


59. See cases infra this note. 


[a] Existence of law.—(1) A stip- 
ulation that a law is in force (Graves 
v. Alsap, 25 P. 886, 1 Ariz. 274), (2) 
or was in force at the time of the oc- 
currence alleged to give a cause of 
action (Crumley v. Kansas City, ete., 
R. Co., 32 Mo.App. 505; Calahan v. 
Moll, 152 N.W. 179, 160 Wis. 528, 
L.R.A.1916A 744), is of no effect if 
contrary to the fact, but will be en- 
forced if, in fact, it was the law. 


60. Peo. v. Grant, 111 P. 69, 48 
Colo. 156. 


_[a] Rule applied.—In a_prosecu- 
tion for violating a city ordinance, a 
stipulation admitting a violation as 
eharged in the complaint, and Setting 
forth how and when the ordinance 
was published, did not estop defend- 
ant from insisting that the ordi- 
nances had not been properly pub- 


as to what was the intent of a lawmaking body,°* 
as to the legal conclusion from a given state of 
facts,®? as to the legal effect of a contract,®* as to 
the sufficiency of a petition,®* or of evidence to prove 
a given fact,®® as to the construction to be given 


lished, and were therefore unenforce- 
able. Peo. v. Grant, 111 P. 69, 48 
Colo. 156. 


61. State v. Thomason, 
491, 142 Tenn. 527. 


62. U.S.—Swift v. Hocking Valley 
Ri Con. 37 S.Ct, 287, 243  U.S..280 ot 
L.Ed. 722. 


Cal.—San Francisco Lumber Co. v. 
Bibb, 73 P. 864, 139 Cal. 325. 


Colo.—Hessick v. Moynihan, 262 P. 
907, 83 Colo. 43. 


gp ee Teer are v. Brooks, 94 N.W. 


S.D.—Luce v. Ash, 132 N.W. 
28 S.D. 109. 


221 S.W. 


708, 


fa] Thus (1) a stipulation in a. 


suit to recover demurrage charges 
that the track was a private track is 
a nullity, where facts set forth in the 
petition and exhibits admitted by de- 
murrer show that the track was 
owned by a carrier. Swift & Co. v. 
Hocking Valley Ry. Co., 37 S.Ct. 287, 
243 U.S. 281, 61 L.Ed. 722 [aff 112 N.E. 
212, 93 OhioSt. 143]. (2) And where 
a case is submitted to a trial judge 
for determination upon the evidence 
which was both oral and documen- 
tary, and upon a stipulation of coun- 
sel, one of which was that a certain 
note in suit had not been paid, it was 
held that, inasmuch as the question 
of payment was a pure question of 
law to be determined by the court and 
not by counsel, the court properly dis- 
regarded the stipulation and decided 
the case upon the-evidence and upon 
its own legal conclusions. Prescott 
v. Brooks, (N.D.) 94 N.W. 88. 


63. See cases infra this note. 


{a] Legal effect of contract.—(1) 
The parties cannot, by stipulation, 
require the court to give effect to a 
written contract other than its legal 
import. Gittings v. Baker, 2 OhioSt. 
21. (2) A stipulation in the record 
that a lease has “expired by its 
terms” is a stipulation as to the legal 
effect of a contract, and is not bind- 
ing on the court. Owen vy. Herzihoff, 
84 P. 274, 2 Cal.App. 622. (3) A stip- 
ulation 
sufficiently described, or capable of 
sufficient identification,” being upon 
the construction of a contract, and an 
agreement as to a matter of law (the 
sufficiency of a description of land 
to satisfy the statute of frauds), will 
be disregarded by the court, counsel 
being regarded as clearly in error. 
cet v. Johnston, 12 Heisk. (Tenn.) 

5: 


64. Wells v. Covenant Mut. Ben. 
Assoc., 29 S.W. 607, 126 Mo. 630.. 


65. McCormick v. Woodmen of the 
World, 207 P. 943, 57 Cal.App. 568 
(stipulation as to the effect of evi- 
dence and to thus control the action 
of the court in the determination of 
what shall be considered sufficient 
evidence to prove a given fact would 
deprive the court of its ordinary func- 
tions, and is invalid and inoperative). 


For later cases, developments and changes in the law see Annotations, same title and section number 
: 


“that the land mentioned is . 
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§§ 


a will,®® and other stipulations of a similar na- 
I However, there are decisions in which it is 
said that what is admitted or conceded to be law by 


23-24] 


ture.®* 


plaintiff or defendant, as the case 


trial of a cause, is binding upon him, and if it is 
accepted by the other side, it becomes the law of 
and others in which it is 
broadly stated that parties may, where there is a 
stipulation, in many ways make the law for any 
legal proceeding to which they are parties, which 
not only binds them, but which the court is bound to 


the particular case;°8 


66. In re Spitz, 220 N.Y.S. 816, 129 
Mise. 78 (stipulation by  testator’s 
widow, heirs, and next of kin, con- 
senting to a certain construction of 
the will, cannot bind the court; the 
court can accord it no consideration, 
but must give such a construction to 
the instrument as its language war- 
rants). 


67. See cases infra this note. 


' [a] Date of tak effect of con- 
stitutional amendment cannot be es- 
tablished by stipulation, but must be 
determined by the court. Denver v. 
Adams County, 77 P. 858, 33 Colo. 1. 


{b] Revision of police power of 
state.—Parties to an action cannot 
revise and amend the police power, 
of the state by stipulation. State ex 
rel. City of Carthage v. Public Serv- 
ne Commission, 260 S.W. 973, 303 Mo. 
05. 


-{e] Right to recover on counter- 
claim.—A stipulation by counsel that, 
if plaintiff should recover, defendant 
is to be credited with counterclaims, 
is merely an expression of legal opin- 
ion which was clearly erroneous and 
not binding on the trial or appellate 
court. Jensen v. Northwestern Un- 
derwriters’ Assoc., 159 N.W. 611, 35 
N.D. 223. 


[d] Compliance with requirements 
of tax sale.—A stipulation that an 
advertisement of a tax sale is a prop- 
er advertisement, when in fact it is 
not in compliance with the statutory 
requirements, is of no effect and can- 
not debar either party from a _con- 
trary contention. Winter v. O’Neill, 
142 A. 263, 155 Md. 624. 


[e] Effect of city authorities’ acts. 
—The court is not bound by stipula- 
tions of the parties regarding the ef- 
fect of city authorities’ acts, as this 
is a question of law. John L. Hum- 
bard Const. Co. v. City of Middles- 
boro, 36 S.W.(2d) 38, 237 Ky. 652. 


68. Sittig v. Birkenstack, 35 Md. 
273; Baltimore, etc., R. Co. v. Resley, 
14 Md. 424. Compare Maryland deci- 
sion supra note 57. 


- 69. Crouse v. McVickar, 100 N.E. 


697, 207 N.Y. 213, 45 L.R.A.N.S. 1159; 


In re New York, etc., R. Co., 98 N.Y. 
447: Di Donato v. Rosenberg, 245 
N.Y.S. 675, 230 App.Div. 538; Levy 


vy, Delaware, ete., R. Co., 207 N.Y.S. 


592, 211 App.Div. 503; Matter of Cul- 


Jinan, 99 N.Y.S. 374, 113 App.Div. 485; 
_ Diekson 


vy. Niles, 204 N.Y.S: 15, 122 
Misc. 818 [aff 205 N.Y.S. 921, 210 App. 
Div. 801]; Holcombe v. Leavitt, 124 
N.Y.S. 982, 69 Misc. 232. 


70. Crouse v. McVickar, 100 N.E. 


697, 207 N.Y. 213, 45 L.R.A.N.S. 1159; 
In re New York, etc., R. Co., 98 N.Y. 


447; Di Donato v. Rosenberg, 245 
N.Y.S. 675, 230 App.Div. 538; Levy v. 
Delaware, etc., R. Co., 207 N.Y.S. 592, 
211 App.Div. 503. 


[a] As illustrative of principle 
above stated, it was said: ‘Parties 
: - may stipulate away statu- 
tory, and even constitutional rights. 


e They may stipulate for shorter limi- 


STIPULATIONS 


may be, at the 


tations of time for bringing actions 
for the breach of contracts than are 
prescribed by the statutes, such limi- 
tations being frequently found in in- 
surance policies. They may stipulate 
that the decision of a court shall be 
final, and thus waive the right of ap- 
peal; and ali such stipulations not 
unreasonable, not against good 
morals, or sound public policy, have 
been and will be enforced.” Matter of 
eal York, ete., R. Co., 98 N.Y. 447. 
Sethe 


71. See supra text and notes 57. 


72. Matter of Cullinan, 99 N.Y.S. 
874, 113- App.Div. 485; Dickson vy. 
Niles, 204 N.Y.S. 15, 122 Misc. 818 [aff 
205 N.Y.S. 921, 210 App.Div. 801]. 


[a] Thus (1) it was held in one 
decision that the parties might valid- 
ly stipulate that the sale of liquor by 
defendant was lawful during the 
period referred to in the stipulation. 


Matter of Cullinan, 99 N.Y.S. 374, 1131 


App.Div. 485. (2) And in another it 
was held that the parties may elect 
to have their controversy determined 
in accordance with a statute passed 
subsequent to the date of the contract 
out of which the controversy arises. 
Dickson y. Niles, 204 N.Y.S. 15, 16, 
122 Mise. 818 [aff 205 N.Y.S. 921, 210 
App.Div. 801] (“It is within the pow- 
er of the parties to an action to agree 
that it shall be determined by a law 
which otherwise might be held inap- 
plicable’). 


73. Other particular stipulations 
see cross references supra p 39. 


74. Construction, operation, 
effect see infra § 52. 


Waiver or abandonment of stipu- 
lation see infra § 88. 


75. U.S.—Knott v. St. Louis South- 


and 


| western R. Co., 33 S.Ct. 984, 230 U.S. 


509, 57 L.Ed. 1595; Prout v. Starr, 
23 S.Ct. 398, 188 U.S. 537, 47 L.Ed. 584 
{aff 110 F. 3]; Stone v. Bank of Com- 
merce, 19 S.Ct. 747, 174 U.S. 412, 438 
L.Ed. 1028; Haskell v. Gypsy Oil Co., 
27 F.(2d) 280 [cert den 49 S.Ct. 187, 
278' U.S. 658,..73 LiBd. 566); U.S. v. 
Davison, 1 F.(2d) 465; McNeill v. 
Andes, 40 F. 45. 


Ala.—dJaffray v. Smith, 17 So. 218, 
106 Ala. 112; Ex p. Lawrence, 34 Ala. 
446. 


Ark.—Henry Quellmalz Lumber, 
etc., Co. v. Briney, 277 S.W. 25, 169 
Ark. 994; Webster v. Goolsby,:197 S. 
W. 286, 130 Ark. 141. 


Cal.—Coubrough v. Adams, 11 P. 
634, 70 Cal. 374; Gilmore v. American 
Cent. Ins..Go:, 7 P. 781, 67 Cal. 366; 
Keys v. Warner, 45 Cal. 60; Himmel- 
mann v. Sullivan, 40 Cal. 125. ‘ 


Conn.—Woodruff v. Fellowes, 35 
Conn, 105. 


Ga.—Commercial Union Assur. Co. 
vy. Chattahoochee Lumber Co., 60 S.E. 
554, 130 Ga. 191; Jarrett v. McLaugh- 
lin, 51 S.E. 329, 128 Ga. 256; People’s 
Bank v. Merchants’, etc., Bank, 42 S.E. 
490, 116 Ga. 279. ‘ 


Ill.— Alton v. Foster, 69 N.E. 783, 
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enforce;®® but in most of these last mentioned de- 
cisions‘? nothing being actually held which would 
conflict with the general rule heretofore stated,7! 
although in others, the results reached are appar- 
ently in direct conflict therewith.*2 

[§ 24] F. Validity of Particular Stipulations 
Considered‘ *—1. 
Parties may make a valid stipulation that the judg- 
ment in one suit shall abide the event of another suit 
pending between them involving the same ques- 
tions,‘® and such stipulation will be enforced aceord- 


To Abide Event of Another Suit.74 


207 Ill. 150; Dilworth v. Curts, 29 
N.E. 861, 139 111. 508; Commercial 
Union Assur. Co. v. Scammon, 35 Ill. 
App. 659 [aff 23 N.E. 406, 133 Ill. 627]; 
Niagara F. Ins. Co. v. Scammon, 35 
MLApp. 682! faff,28)N-H. 919) 32.N-B; 
914, 144 Ill. 490,19 L.R.A. 114]; Mce- 
Kinley v. Wilmington Star Min. Co., 
7 Ill.App. 386. 


Ind.—Kimberlin v. Tow, 
770, 183 Ind. 696. 


Iowa.—Lockwood v. Black Hawk 
County, 34 Iowa 235; Rogers v. Alex- 
ander, 2 Greene 443. 


Kan.—Southern Kansas R. Co. v. 
Pavey, 46 P. 969, 57 Kan. 521; Crock- 
ett ev. -Gray; 12 9. 8092 31) Kanes 46s 
Edwards y. Cary, 20 Kan. 414. 


Me.—Cummings -v. Smith, 50 Me. 
568, 79 Am.D. 629; Jewett vy. Corn- 
forth, 3 Me. 107. 


Mass.—Campbell vy. Talbot, 132 
Mass. 174; Hodges v. Pingree, 108 
ress 585; Higginson y. Gray, 8 Mass. 
385, 


. Mich.—Auditor-Gen. v, Smith, 54 N. 
W. 641, 95 Mich. 132. 


Minn.—Abbott v. Anheuser-Busch 
Brewing Assoc., 62 N.W. 286, 60 Minn. 
266. 


Miss.—Hooker v. Levy, 18 So. 385; 
Moore y. Martin, 18 So. 119. 


Mo.—Hanchett Bond Co. v. Glore, 
(App. 23:28. Wi 1595 Dowling: vk 


33 N.EH. 


Wheeler, 93 S.W. 924, 117 Mo.App. 
169; St. Joseph v. Hax, 55 Mo.App. 
293; Camp v. Schuster, 51 Mo.App. 
403; Galbreath v. Rogers, 45 Mo.App. 
824; State v. Hannibal, etc., R. Co., 


34 Mo.App. 591. 


Neb.—Abbott v. Lane, 95 N.W. 599, 
4 Neb. (Unoff.) 629. 


N.Y.—Riggs v. Commercial Mut. 
Ins: '€o.,72/5' IN: He 1058, a 25 NE omen O 
L.R.A. 684, 21 Am.S.R. 716; Otis v. 
Conway, 20 N.E. 628, 114, N.Y. 13; 
Herman v. Michel, 55 N.Y.S. 359, 36 
App.Div. 127; Hempy v. Griess, 51 
N.Y.S. 1072, 30 App.Div. 434; Murph 
v. Keyes, 2 Hun 3875, 4 Thomps. & 
C. 561, 48 How.Pr. 118; Keogh v: 
Main, 52 N.Y.Super. 160; Deen vy. 
Milne, 5 N.Y.St. 319; Honlahan vy. 
Sackett’s Harbor, etc.,,R. Co., 24 
How.Pr. 155; Mutual Security Ins. 
Co.. v. Drummond, 3 CodeRep. 143; 
Brown y. Sprague, 5 Den. 545. 


N.D.—Lindblom v. Union Cent. L. 
Ins, Co:, 225 Ni W.6 653,58) ND. 23%; 
Olson v. Union Cent. L. Ins. Co., 225 
N.W. 124, 58 N.D. 176; Mooney v. 
Williams, 83 N.W. 237, 9 N.D. 329, 


Ohio.—Rogers vy. State, 32 OhioCir. 
Ct. 389. 


Okl.—Jimboy y. Wilson, 292 P. 840, 
146 Okl. 2; Southwestern Bell Tele- 
phone Co. v. Andrews, 291 P. 967, 145 
Okl. 93. 


Ore.—Small v. Lutz, 55 P. 529, 58 
P.-79, 34° Ore, 1381. 

Pa.—Long Appeal, 92 Pa. 171; 
Haubert v. Haworth, 78 Pa. 78 [rev 
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ing to its terms.7® Such stipulations tend to prevent 
a multiplicity of trials and a multiplication of ex- 
pense of attending the same and of court costs,*7 
and are favored by the courts;*® and it is not es- 
sential to the validity of such stipulations that they 
be mutually beneficial.79 Nevertheless, a stipulation 
that the judgment in one suit shall abide the event 
of another suit pending between the same parties 1s 
not valid and binding, unless the material facts are 
the same in both ecases;*° and if the questions are 
entirely dissimilar, and there is no connection be- 
tween the suits, the stipulation will be held void as 
a mere wager.*? 


[§ 25] 2. As to Process, While, as elsewhere 
shown, an attorney, as such, is not authorized to ac- 
cept service of process by which the court acquires 
jurisdiction over the party,*? an objection for want 
of service of process,®* or for defective service,** 
may be obviated by stipulations between the parties 
themselves. Acknowledgment of service of a paper 


9 Phila. 123]. sion 


§.C.—Brown v. Peckman, 33 S8.E. | tV©)- 
i s2,(00sC.005. 81. 
Tex.—Watrous v. McKie, 54 Tex. ai. 
65; Santa Fé Townsite Co. v. Parker, 82. 
(Civ.App.) 211 S.W. 274; Com, v. 83. 
Beavers, (Civ.App.) 186 S.W. 899. Wash. 276. 
Vt.—Sawyer v. Child, 35 A. 84, 68 [a] Thus, 
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of an opinion purely specula- 
Gittings v. Baker, 


See Attorney and Client § 148. 
Gough v. Center, 106 P. 774, 57 


where a party stipu- 


[§§ 24-26 


in a suit8® is in no sense a stipulation that its re- 
citals are true, but is merely for the purpose of sup- 
plying evidence of service.*® 


[§ 26] 3. As to Dismissal or Discontinuance.*’ 
Since an attorney of record has implied authority to 
discontinue an action,®® a stipulation by the attor- 
ney to dismiss or discontinue an action is binding 
upon the client when he expressly assents thereto,*° 
or where counsel has acted in accordance with his 
specific instructions.°° So, also, it has been held 
that plaintiff in an action has the right by stipula- 
tion to dismiss or discontinue the action without 
the knowledgé or consent, or against the protest of, 
his attorney,?! or although he has expressly agreed 
not to compromise without the attorney’s consent ;°” 
but other decisions have reached a directly opposite 
conclusion, and hold that the client has no right to 
dismiss or discontinue the suit without his attorney’s 
consent, and that a stipulation for that purpose is 
invalid and inoperative.®* The rule that, where a 


it was agreed that an action pending 
in a federal court between the same 
parties should stand continued and 
not be tried until that in the state 
-ecourt should be “finally determined,” 
or so long as it should be “pending.” 
Afterward, on motion of plaintiff, the 
state court entered a judgment of 
Aismissal. It was held that the stip- 
ulation afforded no ground for dis- 


2 OhioSt. | 


Vt. 360. 
Wis.—Wakeley v. 
Wis. 554. 
Hng.—In re London, etc., 


Agency Assoc. L.R. 4 Ch. 503; In 
re Wstates Inv. Co., L.R. 4 Ch. 497. 


See Naas v. Backman, 28 N.S. 504 
(which appears to assume the validi- 
ty of such agreement). 


76. Henry Quellmalz Lumber & 
Mfg. Co. v. Briney, 277 S.W. 25, 169 
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Ark, 994; California Midland R. Co. 
Voy Smith aloe Be Lh? So sCaln Sho; 
Southwestern Bell Tel. Co. v. An- 


drews, 291 P. 967, 145 Okl. 938; Ada v. 
Macthwaite Oil, etc., Co., 282 P. 1096, 
140 Okl. 254. And see cases supra 
mote 76. 


[a] Thus (1) where the parties to 
an appeal stipulate that the decision 
in a companion case shall control, and 
the judgment and order involved in 
such case are affirmed, judgment and 
orders involved in the appeal will be 
affirmed. California Midland Ry. Co. 
Vewomithy 275 2.126, 178 Cal. 812... 62) 
Where a cause is submitted to the su- 
preme court on a stipulation that the 
question involved will be determined 
by the final decision of this court 
in a pending cause, upon the final de- 
termination of the pending cause the 
rule of law announced therein will 
be applied. Jimboy v. Wilson, 292 P. 
840, 146 Okl. 2. 


77. Mitchell v. Hancock, (Tex.Civ. 
App.) 196 S.W. 694. 


78. Jaffray v. Smith, 17 So. 218, 
106 Ala. 112. 


79. Mitchell v. Hancock, (Tex.Civ. 
App.) 196 S.W. 694. 
80. Swamp Land Reclamation 


Dist. No. 341 v. Blumenberg, 106 P. 
392, 156 Cal: 589. See Belden v. Snead, 
84 N.C. 243 (stipulation that other 
pending causes shall abide the deter- 
mination of a cause in the supreme 
eourt does not authorize the supreme 
court to assume jurisdiction in cases 
not before it, or warrant the expres- 


lates that a mortgage was given, that 
a judgment of foreclosure was enter- 
ed, that a sale was made by the 
sheriff, and a deed executed, such 


-| stipulation carried with it the impli- 


cation that all such proceedings were 
regular and legal, and he cannot 
thereafter question the jurisdiction 
of the court on the ground that there 
was no service of process in the 
foreclosure action. Gough y. Center, 
106 BP. 774, 57 Wash. 276. 


84 Cordes v. Hammond, 203 P. 
13%, 55 Cal-App-. 55. 


[a] Thus, where a _ corporation 
forfeited its charter for nonpayment 
of a license tax, and was later re- 
stored to its former corporate status, 
and summons was served upon the 
person who was secretary before the 
forfeiture of the charter, the neglect, 
if any, to serve the summons upon 
an officer of the corporation upon 
whom service of Summons might be 
made was waived by stipulation en- 
tered into by the parties to the ac- 
tion to the effect that the summons 
was duly and personally served on 
the corporation, giving the particu- 
lars. -Cordes v. Hammond, 203 P. 131, 
55) CalAppr 55: 


85. See Process § 86 et seq. 
86. In re More, 77 P. 407, 143 Cal. 
493. 
: an See also Dismissal and Nonsuit 
3. 


Construction, operation, and effect 
see infra § 53. 


88. See Attorney and Client § 151. 


[a] Stipulations constituting 
agreement for dismissal.—A colloquy 
between counsel in a suit instituted 
by creditors against a bankrupt es- 
tate held in effect a stipulation for 
the dismissal of the suit. In re Rich 
Hardware Co., 196 P. 454, 22 Ariz. 254. 


[b] Stipulations not constituting 
agreement for dismissal or discon- 
tinuance.—(1) By stipulation of 
counsel in an action in a state court 


missal of the action in the federal 
court. Alsop v. McCombs, 235 F. 
507;- 149 C.C.A. 53. (2) In an action 
by sureties on a public contractor’s 
bond to enjoin the county from pay- 
ing the contractor on the ground that 
materialmen had not been paid, a 
stipulation dissolving a temporary 
injunction on filing of a bond condi- 
tioned to pay any judgment recovered 
by the sureties against the contractor 
did not discontinue the cause. “It 
avoided such thought and recognized 
that a decree might later be entered 
in the cause.” Vosburgh vy. Middle- 
ditch, 
493. 


89. Chronowski v. Zielinski, 134 N. 
W. 982, 168 Mich. 590; Livesley v. 
Pier, 39 P. 660, 11 Wash. 268. 


90. Albee v. Hayden, 25 Minn. 267. 


91. Mosely v. Jamison, 14 So. 529, 
71 Miss. 456; Clement vy. State, 2 
Tenn.Cas. 251; Sullivan v. Bruhling, 
36 N.W. 23, 70 Wis. 388; Dolloff v. 
Curran, 18° N.W: 266,- 59) Wis: -332); 
Courtney v. McGavock, 23 Wis. 619. 
See McBratney v. Rome, ete., R. Co., 
87 N.Y. 467 (a plaintiff who stipu- 
lated for an order of discontinuance 
was precluded from objecting that, 
having appeared by attorney, he only 
was authorized to sign such stipula- 
tion). 

“A party certainly has the right to 
dismiss a suit of this character, to 
compromise and arrange his own 
rights, and no agent or attorney of 
his, he being sui juris, can control his 
action in such a matter. It is good 
public policy that parties shall set- 
tle their differences without the ex- 
pense and vexation of litigation, if it 
ean be done, 
should be encouraged rather than dis- 
couraged by the courts.” Clement v. 
State, 2 Tenn.Cas, 251, 252. 

92. Mosely v. Jamison, 14 So. 529, 
71 Miss. 456. 

98. San José Funded Debt Comrs. 
v. Younger, 29 Cal. 147, 87 Am.D. 164; 


poh eu as v. Cole, 45 N.W. 826, 81 Mich. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


183 N.W. 208, 214 Mich. 489,. 


and such settlements - 


“wr FAs 


; 
’ 
me 
<I 
; 


§§ 26-28] 


release is offered in defense, it is the province of the 
jury and not of the court to determine whether there 
has been fraud in obtaining the release, does not ap- 
ply to a case where, with the release, a stipulation 
was made to dismiss a pending action without cost to 
either party, in which case, on a motion to dismiss in 
accordance with the stipulation, the determination 
by the court of the question whether the person 
signing the stipulation knew and understood what 
she was signing is not erroneous.°# 


[§ 27] 4. As to Parties.°® 


94. Mangler v. Maryland Casualty 


Co., 201 IllApp. 560. 


95. Substitution of parties by con- 
sent see Parties § 301. 


96. Bishop v. Sanford, 
App.) 35 S.W.(2d) 800. 


97. Bishop v. Sanford, supra. 


98. McCluskey v. Marysville, etc., 
ee Oat. Sts, 24s. Uns. ab,s-on 
ae b18 Pate 218 Bs 737, 134. CCA. 


99. Johnson v. Guernsey, 203 N.Y. 
S. 781, 208 App.Div. 548. 


1. Construction, operation, and ef- 
fect see infra §§ 54-58. 


2. Colo.—Silverberg v. Kiesler, 217 
PCO, 4 | Colona 1:. 


Ill.—Wilson v. Spring, 64 Ill. 14. 
ind.—Hartlep v. Cole, 101 Ind. 458. 
Iowa.—Hosley v. Shillinglaw, 154 


(Tex. Civ. 


N.W. 910, 176 Iowa 106; Bailey v. 
Landingham, 3 N.W. 460, 52 Iowa 
415. 


Ky.—Conlee v. Gilbert, 283 S.W. 
440, 214 Ky. 484; Taylor County v. 
Bank of Campbellsville, 140 S.W. 680, 
145 Ky. 389. 


N.Y.—Lilianthal v. Levy, 38 N.Y.S. 
936, 4 App.Div. 90. 

Wyo.—Acme Coal Co. v. Northrup 
Nat. Bank, 146 P. 593, 23 Wyo. 66, 


L.R.A.1915D 1084, Ann.Cas.1917B 
564. 
[a] Answer.—(1) A stipulation is 


valid which provides for a hearing 
on submission of plaintiff's pleading 
and the proof without an answer 
(Wilson v. Spring, 64 Ill. 14; Hart- 
lep v. Cole, 101 Ind. 458; Bailey v. 
Landingham, 3 N.W. 460, 52 Iowa 
415), (2) as is also a stipulation 
waiving a further answer to an 
amended complaint (Lilianthal  v. 
Levy, 38 N.Y.S. 936, 4 App.Div. 90). 


[b] Demurrer.—The parties may 


‘stipulate that a motion shall have 


the force and effect of a demurrer. 
Hosley v. Shillinglaw, 154 N.W. 910 
176 Iowa 106 (where the court said, 
however, that the practice -was not 


to be commended). 


[c] Reply.—(1) The parties may 
validly dispense with the necessity 
of a reply by stipulation (Silverberg 
v. Kiesler, 217 P. 70, 74 Colo. 21; Tay- 
lor County v. Campbellisville Bank, 
140 S.W. 680, 145 Ky. 389 [where the 
allegations of an answer were, by 
agreement, controverted of record, the 
effect was the same as if a reply had 
been filed controverting, in appropri- 
ate language, each affirmative allega- 
tion of the answer]), (2) and they 
may also stipulate that a reply is 
traversed by the record (Conlee v. 
Gilbert, 283 S.W. 440, 214 Ky. 484). 


3. Pearce v. Walker, 229 I1l.App. 


Parties cannot bind 
the court by stipulation regarding necessary par- 
ties,°® and the appellate court is not bound thereby, 
even though the stipulation was approved by the 


STIPULATIONS 


trial court.®7 


133; Bartlett v. Tufts, 134 N.E. 6380, 
241 Mass. 96; Yakima Water, etc., 
Co. v. Hathaway, 51 P. 471, 18 Wash. 
377. See Parks v. Pennsylvania R. 
Co., 152 A. 682, 301 Pa. 475 (in eject- 
ment an agreement of the parties to 
try the ‘case without” filinse “the 
declaration, answer, and abstracts of 
title is not objectionable if the agree- 
ment sets forth all the matters re- 
quired by the statutes, and specifical- 
ly states what issues of fact were 
admitted, and what were to be tried). 
See also infra §& 35. 


Submission of controversy not al- 


ready in court see Submission of Con- 
troversy post. 


4 Ala—Governor v. Bancroft, 16 
Ala. 605; Lacy v. Rockett, 11 Ala. 
1002. 


Cal.—Donner v. Palmer, 51 Cal. 629; 
Patterson v. Ely, 19 Cal. 28. 


' Colo.—Deer Trail Lumber Co. v. 
Cummins, 250 P. 850, 80 Colo. 276. 


Del.—Miller v. Loft, (Ch.) 153 A. 
861. 


Ga.—West v. Berry, 25 S.E. 508, 98 
Ga. 402. 


Tll.—Peo. v. Lord, 146 N.E. 506, 315 
Tll. 603; Whitehouse v. Halstead, 90 
Ill. 95; Miller v. McManis, 57 Ill. 126; 
Pullman Co. v. Vinegar Bend Lumber 
Co., 191 Ill.App. 93. 


Ind.—McElwaine ‘vv. Hosey, 35 N.E. 
272, 135 Ind. 481. 


Iowa.—Goodenow 
W. 288, 108 Iowa 508. 


Md.—State v. Norwood, 12 Md. 177. 


Miss.—-Worsham v. McLeod, 11 So. 
107; Cole v. Harman, 16 Miss. 562. 


v. Foster, 79 N. 


Mo.—Pennington v. Kansas City R. 
Co.,. 223 S.W. 428, 284 Mo. 1. 


Mont.—Allport v. Kelley, 
343. 


N.J.—New Jersey, etc., R., etc., Co. 
vy. American Electrical Works, 78 A. 
670, 81 N.J.Law 34 [aff 81 A. 989, 82 
N.J.Law 391]. : 


N.Y.—Reich v. Cochran, 26 N.Y.S. 
443, 74 Hun 551; Schlussel v. Willett, 
34 Barb. 615. 


Ori—Gosso ‘vo Hart, 261GP. 80-7123 
Or. 67; Radford v. Union First Nat. 
Bank, 142 P. 362, 71 Or. 84. 


[a] Rule applied.—(1) By stipu- 
lating to accept a plea as one setting 
up a certain defense, plaintiff waives 
objections to matters of form, as that 
a plea in abatement was filed after 
a plea in bar. Cleveland v. Chandler, 
38 Stew. (Ala.) 489. (2) Stipulation 
that a cause pending shall be tried on 
the general denial in the answer to 
every material allegation in the com- 
plaint precludes a party from object- 
ing to the sufficiency of such denial 
and the introduction of testimony 


2 Mont. 
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But irregularity in joinder of parties 
may be waived by stipulation.®§ 
bringing in a party, having been entered on stipula- 
tion, its terms may be subsequently changed to per- 
mit plaintiff to serve a new pleading.®® 


[§ 28] 5. As to Pleadings.1 
stipulation, dispense with such of the pleadings as 
are therein designated,? and may dispense altogether 
with pleadings and submit the case on an agreed 
statement of facts.* 
in the pleadings aré valid,* and the waiver may be 
either express or implied;°* 
been held valid which provide for an amendment of 
the pleadings,® or that pleadings shall be deemed 


An original order 


The parties may, by 


Stipulations waiving defects 


and stipulations have 


thereunder. Allport v. Kelley, 2 
Mont. 343. (3) In an action on a bond 
in which the declaration did not 
specify breaches, a stipulation waiv- 
ing errors in pleading and permitting 
either party to give evidence of any 
matters which could have been given, 
if such matters had been pleaded, 
rendered the proof of breaches admis- 
Sible. State v. Norwood, 12 Md. 177. 
(4) In a suit by a taxpayer to recover 
money alleged to have been illegally 
drawn from the county treasury by 
the county commissioner, a stipula- ~ 
tion that the application was made to 
the county court to bring suit, and 
that it refused, cured defects in the 
complaint for lack of allegation of 
demand and refusal. Gosso y. Hart, 
261° 2:5 80, 223" Ors 67 


[b] Objection of ambiguity in com- 
plaint raised by dumurrer is waived 
by stipulating to submit the case to 
the’ court on its merits. Deer Traii 
Lumber Co. v. Cummins, 250 P. 850, 
80 Colo... 276. 


[c] That pleas may he stated in 
short.—(1) If there is a stipulation 
that pleas may be stated in short, by 
mere outline of the defense, such 
pleas will not be held bad on demur- 
rer, if an available defense is pre- 
sented (Governor v. Bancroft, 16 Ala, 
605; Lacy v. Rockett, 11 Ala. 1002), 
(2) and where parties stipulate to ac- 
cept a plea in short, as filed, the 
replication to it may be of the same 


character (Cole v. Harman, 16 Miss. 
562) 
{[d] Stipulation to waive amend- 


ment and treat original petition as 
sufficient is effectual. Pennington vy. 
Kansas City Rys. Co., 223 S.W. 428, 
284 Mo, 1. 


5. Goodenow v. Foster, 79 N.W. 
288, 108 Iowa 508; Reich v. Cochran, 
26 N.Y.S. 443, 74 Hun 551. 


[a] Thus, where a_ stipulation 
provides that, if a demurrer to the 
answer is sustained, judgment shall 
be rendered for plaintiff on the peti- 
tion for the amount claimed, and the 
demurrer is sustained, defendant can- 
not question the sufficiency of the pe- 
tition. Goodenow v. Foster, 79 N.W. 
288, 108 Iowa 508. 


6 U.S.—Pan-American Trading 
Co. v. Franquiz; 8 F.(2d) 500. 


Ga.—Pettit v. Macon, 23 S.E. 198, 
95 Ga. 645 (recognizing rule). 


N.M.—Coler v. Sante Fe County, 
27 P. 619, 6 N.M. 88. 


N.Y.—Deyo v. Morss, 
144 N.Y. 216; Toop v. New Yerk, 36 
N.Y.St. 724; Devlin v. New York, 15 
Abb.Pr.N.S. 31. 


Pa.—dJohnson vy. Chaffant, 1 Binn. 
TS: 


[a] Stipulation operating as 
amendment.—The effect of a stipula- 
tion between a surety and its _in- 


39 N.H. 81, 
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amended,’ for the withdrawal of pleadings,® or for 
the withdrawal of pleadings and the substitution of 
So also stipulations have been held valid 
which provide for an abandonment of part of plain- 
tiff’s claim,!° which waive the necessity of demand as 
a condition precedent to the requirement of a bill of 
particulars,!! objections in respect of parties,t” or 
service of a copy of an amended pleading,'* which 
extend the time to answer or plead,'* which provide 
that a demurrer may be’overruled and defendant al- 
lowed to answer,!® which waive irregularity in pro- 
ceedings to compel an answer,'® allow a defense to 
be set up which would not otherwise be permissi- 


others. 


demnitor as to the surety’s items of 
expense incurred in defending a suit 
against it for default of the princi- 
pal is to amend the complaint to that 
extent, setting forth the contract of 
indemnity and averring the rendition 


_ of judgment against the surety for a 


specified sum. American Surety Co. 
v. Sandberg, 225 F. 150 [aff 244 F. 
VOLMILST CLC AS 149] 7°" 


[b] Stipulation not operating as 
amendment.—In an action for per- 
sonal injuries, a concession on the 
hearing of a demurrer to defenses al- 


' leging a release of liability for inju- 


ries in consideration of a reduced 
rate of transportation, that if the law 
of Michigan controlled such contract 
was invalid, and that if the law, of 
New York controlled it was valid, did 
not operate so to amend the answer 
as to allege that the contract was in- 
valid under the laws of Michigan. 
Fish v. Delaware, etc., R. Co., 1438 
N.Y.S. 365, 158 App.Div. 92 [rev, on 
other grounds 105 N.E. 661, 211 N.Y. 


374). 


7. Schwemmer v. Supreme Council 
Catholic Benev. Legion, 176 N.Y.S. 
139, 187 App.Div. 673. 


8. Leedham vy. Baxter, 
Rep. 241. 


9. Franklin v. National Ins. Co., 
43 Mo, 491. 


10. Broward vy. Roche, 21 Fla. 465. 


11. Tuttle v. Wilson, 44 N.W. 10, 
42 Minn. 233. 


12. Fletcher v Massachusetts Ben. 
Life Assoc., 29 N.Y.S, 178, 78 Hun 311. 


[a] -As for instance, a waiver of 
misjoinder of parties. Hughes v. 
Watson, 10 Ohio 127; Delk v. Punch- 
ard, 64 Tex. 360; Punchard v. Delk, 55 
Tex. 304. 


re Greenlee v. McDowell, 39 N.C. 
481, 


14. U.S.—Universal Rim Co. vy. 
General Motors Corp., 31 F.(2d) 969 
[setting aside 20 F.(2d) 966]. 


Cal.—Crane v. Crane, 53 P. 433, 121 
Cal. 99; Johnson v. Sweeney, 30 P. 
540, 95 Cal. 304; Huart v. Goyeneche, 
56 Cal. 429; Woodward v. Backus, 20 
Cal. 137. 


Neb.—Tecumseh Nat. Bank v. Har- 
mon, 66 N.W. 1128, 48 Neb. 222. 


N. Y.—Sheridan v. Tucker, 122 
N.Y.S. 800, 138 App.Div. 486; Patti- 
son v. O’Connor, 23 Hun 307; Braisted 
v. Johnson, 7 N.Y.Super. 671; Van 
Zandt v. Van Zandt, 23 Abb.N.Cas. 
828; Lackey v. Vanderbilt, 10 How.Pr. 
og ai v. Fullerton, 2 How. 
Led . 


Wis.—Steele v. Morse, 34 N.W. 2387, 
69 Wis. 496, 2 Am.S.R. 76; Maxwell 


4. Wkly. 


v. Jarvis, 14 Wis. 506. 


See also Pleading § 232. 
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15. Hitchcock y. Cruthers, 23 P. 
48, 82 Cal. 528. 


16. Peo. v. Boyd, 2 Edw. 
516. 


17. Henderson v. Merritt, 38 Ga. 
232. ; 


18. Miller v. MceManis, 57 Ill. 126. 


19. U.S.—Mutual L. Ins. Co. 
Harris, 97 U.S. 331, 24 L.Ed. 959. 


ae wan eLS v. Barclay, 42 Ala. 
By hie 


Cal.—Alta Silver Min. Co. v. Alta 
Placer Min. Co., 21 P. 373, 78 Cal. 629. 


Ill.— Whitehouse v. Halstead, 90 Ill. 
95; Truman’s Pioneer Stud Farm v. 
Baker, 176 Ill.App. 524; Murto v. Mc- 
Knight, 28 Ill.App. 238. 


ae Eelauncabiaek Vv. Jackson, 41 Ind. 
201. 


“Che iar v. Porter, 7 T.B.Mon. 
609. 


N.Y.—Casey v. Leslie, 42 N.Y.S. 362, 
12 App.Div. 34. 


Pa.—Woddrop vy. Thacher, 11 A. 
621; dA, (Paws 0. 


[a] As for instance (1) the de- 
fense of set-off (Talcott v. Jackson, 
41 Ind. 201), (2) or the statute of 
frauds (Murto v. McKnight, 28 Ili. 
App. 238). 


20. Cook v. Allen, 67 N.Y. 578. 


21. McElwaine v. Hosey, 35 N.E. 
272, 135 Ind. 481. 


22. Construction operation, and 
effect see infra §§ 59, 60. 


23. See Pleading § 1144. 


24. U.S.—Tucker v. Alexander, 48 
S:Ct.. 45);02755U5S. 2285 72-7. Wd. +253 
[rev._15 F.(2d) 356]. 


Ala.—Fannin v. Trotter, 109 So. 
102, 215 Ala. 17; Morgan v. Watkins, 
108 Sop) 561, 214 Ala. 671. 


Cal.—Scarf v. Aldrich, 32 P. 324, 97 
Cal. 360, 38 Am.S.R. 190; Bagley v. 
Ward, Soo Calic gd 98a De. 256. 
Ward v. Goetz, 165 P. 1022, 33 Cal. 
App. 595. 


Idaho.—_Jameson v. Diggs, 276 P. 
969, 47 Idaho 478. 


Ill.—Peo. v. Lord, 146 N.E. 506, 315 
TU. 603; Wolf v. Illinois Nat. Bank, 
52 N.E. 896, 178 Tl. 85. 


Ind.—Bloomfield R. Co. v. 
Slike, 8 N.E. 269, 107 Ind. 480. 


Ind.T.—Robinson v. Belt, 51 S.W. 
975, 2 Ind.T.. 360. 


Iowa.—Blades v. Des Moines City 
R. Co., 123 N.W. 1057, 146 Iowa 580; 
rene v. Bills, 66 N.W. 881, 97 Iowa 
684. 


Ky.—Lincoln County Bd. of Edu- 
cation v. Stanford Graded Common 
School Dist., 7 S.W.(2d) 499, 225 Ky: 


(N.Y.) 


Van 


at. 


8 98-29, 


ble,17 allow the introduction of evidence on the mer- 
its without reference to the pleadings on file,** or the 
admission of evidence of special defenses without 
specially pleading them,!® which, provide for a trial 
on the merits without a restoration of lost plead- 
ings,2° or authorize a broader relief than the plead- 
ings alone would sustain.”* 


[§ 29] 6. As to Issues.?? 
case are usually such as are made by the pleadings,”* 
litigants are nevertheless at liberty to prescribe the 
issues to be tried,2* provided the issues are within 
the power of the court to try;?° and they may modi- 
fy or limit the issues made or to be made by the 


While the issues in a 


21. 


Me.—Thompson vy. Bowes, 97 A. 1, 
115 Me. 6, 1 A.L.R.° 1365. 


Mich.—Menominee v. S. K. Mar- 
tin Lumber Co., 77 N.W. 704, 119 
Mich. 201. 


Minn.—Pampusch My National 
Council of Knights and Ladies of 
Security, 176 N.W. 158, 145 Minn. 71; 
ee v. Winona County, 8 Minn. 


Mont.—In re Eakins, 208 P. 956, 64 
Mont. 84. 


Neb.—In re Pope, 120 N.W. 191, 83 
Neb. 723. 


N.Y.—Queck-Berner v. Macy, 148 
N.E. 543, 240 N.Y. 341; Hine v. New 
York El. R. Co., 43 N.E. 414, 149 N.Y. 
154. Apparently contra Hygienic Ice, 
etc., Co. v. Franey, 127 N.Y.S. 30, 142 
App.Div. 143. 


N.D.—Trott v. State, 171 N.W. 827, 
44 N.D. 614, 4 A.L.R. 1372. ¢ \ 


Pa.—Com. v. Pittsburgh Illuminat- 
ing Co, 370A. 107-180 -Pass78%) Col= 
lins v. London Assur. Corp.. 30 A, 924, 
165 Pa. 298; Continental Ins. Co. v. 
Delpeuch, 82 Pa. 225; Fursht v. Over- 
deer, 3 Watts&S. 470; Beaumont v. 
Lane, 3 Pa.Super. 73. 


S.D.—Randall v. Burk Tp., 57 N.W. 
4, 4°S.DE S37. 


Tex.—Porter v. Holt, 11 S.W. 494, 
73 Tex. 447; Smith v. Leach, 7 S.W: 
767, 70 Tex. 493. 


Utah.—Gee v. Baum, 199 P. 680,. 
Utah 445, oe 


Wis.—Lowe v. Laursen, 230 N.W. 
75, 201 Wis. 309. 


Wyo.—Baylies v. Vanden Boom, 278 
P. 551, 40 Wyo. 411, 70 A.L.R. 924. 


_ “When the parties, upon full de- 
liberation and consideration, have 
formally agreed, in writing, that such 
and such and no other, shall be the 
issue, a court has no right to annul 
the agreement, on the suggestion or 
proof that the party has waived rights 
that might be advantageous to him.” 
Fen v. Winona County, 6 Minn. 


[a] What amounts to stipulation. 
—In an action to recover upon a bond 
for payment of alimony installments 
under a settlement contract, a state- 
ment by the counsel for defendant 
that the only question in the case was 
whether or not plaintiff had waived 
further payment, and the response of 
plaintiff's counsel, “AT right,” 
amounted to a stipulation that the 
only question to be tried was whether: 
plaintiff waived her right to monthly 
installments from and after a date 
named. Ward v. Goetz, 165 P. 1022: 
33 Cal.App. 595. ‘ 


25. Blades v. Des Moines Cit : 
Co., 123 N.W. 1057, 146 Iowa 580. fe 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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pleadings,?® or waive the issues made by the plead- 
ings and stipulate for a trial on the merits regard- 
less of such issues,?? or waive the objection that the 
issue agreed upon is not embraced by the plead- 


ings.?8 


[§ 30] 7. As to Evidence?°—a. In General. Stip- 
ulations relating to the admission,*® execlusion,?+ 
or withdrawal*? of evidence, or dispensing with the 


26. U.S.—Brooklyn Min., ete., Co. 
Vv. Miller,’ 33°S:Ct. 251, 227 U.S. 194, 
ee 478 [aff 108 P. 471, 13 Ariz. 


Cal.—Ward v. Clay, 23 P. 50, 227, 


82 Cal. 502; King v. Ponton, 22 P. 
1087, 82 Cal. 420; Taylor v. Randall, 
5 Cals79. 


Colo.—Kendall v. San Juan Silver 
Min. Co., 12 P. 198, 9 Colo. 349. 


Ind.—People’s Mut. Ben. Soc. vy. 
McKay, 39 N.E. 231, 40 N.E. 10, 141 
Ind. 415. 


Me.—Gray v. Kimball, 42 Me. 299. 
fs ces ES ee ig v. White, 5 Allen 


Minn.—Welsh v. Cooley, 
908, 44 Minn. 446. 


Mo.—Fahy v. Gordon, 34 S.W. 881, 
133 Mo. 414; Adler v. Wagner, 47 Mo. 
App. 25; Hammontree v. Huber, 39 
Mo.App. 326; Hannah v. Baylor, 27 
Mo.App. 302; Elliott v. Rosenberg, 17 
Mo.App. 667. 


Nev.—lIn re Foley, 51 P. 834, 52 P. 
€49, 24 Nev. 197. 


N.Y.—Bleakley v. Sullivan, 35 
483, 140 N.Y. 175; Hong Kong, 
Bank. Corp. v. Cooper, 21 N.E. 
114 N.Y. 388. 


Pa.—Heilner v. Battin, 27 Pa. 


We Tex.—White v. McFarlin, 14 S.W. 

200, 77 Tex. 596; Carley v. Parton, 12 
S.W. 950, 75 Tex. 98; Cushing v. 
Smith, 12 S.W. 19; Taylor v. Brown, 
27 S.W. 911. 8 Tex.Civ.App. 261; Free- 
man v. McAninch, 24 S.W. 922, 6 Tex. 
Civ.App. 644. 


Vt.—Brown v. Aitken, 99 A. 265, 90 
Wite569: 


W.Va.—Lutz v. Williams, 99 S.EH. 
440, 84 W-Va. 216. F 


[a] Thus a party may bind itself 
by a stipulation that on consent to 
continuance no judgment obtained in 
a pending suit in another jurisdic- 
tion shali be pleaded. Brooklyn Min., 
ete., Co. v.. Miller, 33-S.Ct. 251, 227 
U.S. 194, 57 L.Ed. 478 [aff 108 P. 471, 
13 Ariz. 217]. 


27. Roy v. O’Connor, 5 Ark. 252; 
Miller v. McManis, 57 Il. 126. 


28. Gordon v. Cadwalader, 156 P. 
471, 172 Cal. 254; Lincoln County Ba. 
of Education v. Stanford Graded Com- 
mon School Dist., 7 S.W.(2d) 499, 225 
Ky. 21; Lodge v. Williams, 243 S.W. 
HOV 195) Ky.) 773; \ Cecil v. ‘Cecil's 
Ex’rs, 215 S.W. 794,185 Ky. 787. But 
see Mould v. Boehmer Coal Co., (Mo. 
App.) 237 S.W. 201, 203 (where it was 
said: ‘While authority may be found 
for this contention, it seems quite 
elear that under the rulings of our Su- 
preme Court the scope of the pleadings 
cannot be thus enlarged, so as to make 
the case triable upon a theory not 
embraced within the pleading.” The 
eourt cites in support of this view 


46 N.W. 


517. 


ce State v. Ellison, 195 S.W. 722, 270 Mo. 


645, and authorities cited in it. How- 
ever, they do not in any way touch 
on this proposition). , 

[a] Thus, under a stipulation in 
an action to quiet title, that the pred- 
ecessor of the intervener began to 
operate trains as a common carrier 


STIPULATIONS 


the parties. 
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necessity of evidence to prove designated facts,?# 
have very generally been held valid and binding on 
They may, by stipulation, waive objec- 
tions to evidenee;** or the necessity for laying a 


foundation for the admission of evidence;?® they 


in 1887 over its entire right of way, 
including the land in dispute, and 
that ever since it or the intervener 
had continued such use of the right 
of way, the court was entitled to find 
on the issue whether the intervener 
or its predecessor was a common car- 
rier, although the complaint in in- 
tervention did not formally plead that 
they’ were common carriers. Gordon 
agro aN ager, 156) BP, 474; 172: ' Cal. 


29. Construction, operation, 
effect see infra §§ 61-66. 


30. Fla.—Lawyers’ Coop. Pub. Co. 
v. Bennett, 16 So. 185, 34 Fla. 302. 


Ill.— Mid-City Trust, etce., Bank v. 
National Surety Co., 202 Ill.App. 6. 


Md.—Morton v. Harrison, 75 A. 337, 
111 Ma. 536. 


Mass.—In re Sport, 109 N.H. 399, 
221 Mass. 453. 


'$.D.—J. F. Anderson Lumber Co. v. 
National Surety Co., 207 N.W. 53, 49 
SD." 235; 


Tex.—Crews v. Powers, 
184 S.W. 363. 


Wyo.—Boulter v. Cook, 234 P. 1101, 
236 P. 245, 32 Wyo, 461. 


31. Stevenson v. Illinois Cent. R. 
Co., 163 S.W. 747, 157 Ky. 561; Cohen 
v. Edinberg, 114 N.E. 294, 225 Mass. 
LT. 


[a] Stipulation not warranting ex- 
clusion.—Where a trial judge had 
stated that testimony was admissible 
to explain the term “stand-by boat” 
as used in a contract for the use of 
fishing boat, but had expressed doubt 
whether negotiations between the 
parties leading up to the contract 
were admissible for that purpose, a 
stipulation between the parties that 
such negotiations were admissible 
does not warrant the exclusion of 
other competent testimony on that 
point. Florence Fish Co. v. Everett 
Packing Co., 188 P. 792, 111 Wash. 1. 


32. Pineville v. Lawson, 9 S.W. 
(2d) 517, 225. Ky. 542. 


[a] Stipulation operating as with- 
drawal.—wWhere, in an action against 
a city for injuries resulting from de- 
fective condition of a bridge, it was 
stipulated that the city had. not done 
any work on the bridge, due to its be- 
lief that the county was required to 
make repairs, the stipulation had the 
effect of withdrawing evidence pre- 
viously introduced showing that city 
council had in fact done work on the 


and 


(Civ. App.) 


bridge. Pineville v. Lawson, 9 S.W. 
(2d) 517, 225 Ky. 542. 
383. Southern Kansas R. Co. v. 


Pavey, 46 P. 969, 57 Kan. 521; Cramp- 
ton v. Crampton, 171 N.W. 457, 205 
Mich. 233; Spaulding v. Stone, 129 P. 
327, 46 Mont. 483; Peo. v. McIntyre, 
187 N:Y.S. 897, 196 App.Div. 44. And 
see infra § 71. 

34. U.S.—David Bradley Mfg. Co. 
v, Bagle Mfg. Co., 57 F. 980, 6 C.C.A. 
661. 

Ala.—Renfroe v. Collins, 78 So. 395, 
201 Ala. 489. 


Ark.-—_Haley Neeley Co. v. Dunlap, 
288 S.w. 908, 172 Ark. 421. 


may agree on the manner of taking evidence;** 


they may allow copies of papers to be admitted as 
evidence in place of the originals,?7 allow the read- 


Ill.—Maring v. Meeker, 105 N.E. 31, 
263 Ill. 136. 


Minn.—Finch vy. Le Sueur County 
ee Co., 150 N.W. 226, 128 Minn. 


Neb.—Folts v. Globe L. Ins. Co., 
227 N.W. 455, 119 Neb. 143. 


N.Y.—Schroeder v. Frey, 14 N.Y.S. 
71, 60 Hun 58. 


Tex.—Davidson y. Felder, 21 S.W. 
714, 2 Tex.Civ.App. 273; Findley v. 
Love, 2 Tex.A.Civ.Cas. § 736. 


[a]. Illustration.—In an action for 
the death of a minor, objection to in- 
troduction of a city ordinance, pro- 
hibiting one on roller skates from 
grasping an automobile moving upon 
a street, because the ordinance was 
not shown to be in effect at the time 
of the accident, was waived by a stip- 
ulation that the copy admitted was 
identical with that passed. Renfroe 
v. Collins, 78 So. 395, 201 Ala. 489. 


[b] Insufficiency of authentication. 
—In a suit on a foreign judgment, a 
defect in the authentication thereof 
is waived by stipulation of counsel 
that the sufficiency of the authentica- 
tion would not be questioned. Haley 
Neeley Co. v. Dunlap, 288 S.W. 908, 
172 Ark. 421. 


[c] What is not waiver.—In eject- 
ment, a stipulation waiving any right 
to the statutory right to a new trial 
upon payment of costs, but not the 
right of either party to ask for a new 
trial for other reasons, such as erro- 
neous instructions, ete., and provid- 
ing that the case should pe prosecuted 
to final judgment in the circuit court, 
and that judgment rendered therein 
or on appeal or writ of error from the 
supreme court should be a final set- 
tlement between the parties, was in- 
tended to avoid the delay and expense 
of a new trial, and did not waive de- 
fendants’ right to object to evidence 
of the mental incapacity of their 
grantor, who had never been found a 
lunatic and whose deed was effectual 
to pass the legal title. Walton vy. 
Malcolm, 106 N.B. 211, 264 Ill. 389, 
Ann.Cas.1915D 1021. 


35. Ohme v. Bisimanis, 132 So. 161, 
222 Ala. 262; Ballard. v. Bank of 
Roanoke, 65 So. 356, 187 Ala. 335. 


[a] Thus, where a written stipula- 
tion of counsel representing a party 
exempted the adverse party from the 
necessity of proving the due execu- 
tion of an instrument, the court prop- 
erly received in evidence a certified 
copy of the instrument. Ballard vy. 
Bank of Roanoke, 65 So. 356, 187 Ala. 
Boos : 


36. Hertzel v. Weber, 120 P. 589, 
31 Okl, 5. 


37. Cal.—Pacific Coast Casualty 
Co. v. Industrial Acc. Commn., 167 P. 
539, 176 Cal. 24. 


Ga.—Cent. R. Co. v. Gamble, 3 S.E. 
287, 77 Ga. 584; Patterson v. Collier, 
75 Ga. 419, 58 Am.R. 472. 


Ill.— Mosher v. Scofield, 55 Ill.App. 
271. 


Iowa.—Curl v. Watson, 25 Iowa 35, 
95 Am.D. 763. 


Mass.—Boardman 


v. Kibbe, 10 
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ing from records of title papers,?® authorize the ad- 
mission of documentary evidence instead of formal 
proof,?® agree to the use of affidavits as eviderice,*? 
allow laws of a foreign state or territory, whether 
statutory or common, to be considered as evidence,** 
allow the trial court to take knowledge of decisions 
of another state brought to its notice,*? waive ob- 
jections to the competency of witnesses,** agree as 
to the qualifications of a witness,** restrict the num- 
ber of witnesses to be used on a particular issue,*° 


STIPULATIONS 


limit the purpose for which evidence is introduced,*® 


make testimony offered by one party competent as 
to all of the parties,#? or extend the time for taking 
So the parties may by agree- 
ment impose the burden of proof on one of the par- 


testimony or proof.*® 


Cush, 545. 


N.Y.—Mayer v. Sterling Silk Glove 
Co., 187 N.Y.S. 904, 196 App.Div. 926. 


Wash.—Skibsaktieselskapet . Bes- 
tum III v. Duke, 230 P. 650, 131 Wash. 
467. 


[a] Thus, where certain documen- 
tary evidence consisting of cable- 
grams and letters was stipulated to 
be genuine, and it was further stipu- 
lated that copies thereof were to be 
deemed original, objection that in- 
troduction of such copies constituted 
hearsay evidence is without merit in 
view of the stipulation. Skibsak- 
tieselskapet Bestum III v. Duke, 230 
P, 650, 131 Wash, 467. 


[b] Agreements not authorizing 
admission of copy.—(1) A stipulation 
entered into between counsel that the 
pill of exceptions, in which appears 
the testimony of the respective wit- 
nesses of plaintiff and defendant, may 
be read in evidence, cannot properly 
be extended to cover a copy of the 
bill of exceptions, in the absence of 
evidence tending to show that the bill 


of exceptions has been lost or cannot } 


be found. Thomas v. Star, ete., Mill- 
ing Co., 104 Ill.App. 110. (2) In tres- 
pass to try title defendant, by stipu- 
lation, agreed to waive the filing and 
notice by plaintiff of certified copies 
“as a predicate to show a common 
source of title.’ Rev. St. art 4802 
provides that plaintiff in such an ac- 
tion may prove a common source of 
title by certified copies of deeds, etc., 
without requiring proof of the inabil- 
ity of plaintiff to produce the origi- 
nals. It was held that a certified 
copy of a recorded patent, offered by 
plaintiff to show title in himself, 
there being no evidence of Such com- 
mon source, was not admissible, over 
defendant’s objection, without ac- 
counting for the absence of the orig- 
inal, as provided by Rev. St. art 2257. 
Rio Grand, ete., R. Co. v. Milmo Nat. 
Bank, 10 S.W. 563, 72 Tex. 467. 


28. Keppler v. Texas Lumber Mfg. 
Co., (Tex.Civ.App.) 184 S.W. 353 
(where the parties agreed that each 
might read from the records the title 
papers, and plaintiffs should fur- 
nish a list with book references, ten 
days before trial, and file original 
powers of attorney, admission of title 
papers was not error, although pow- 
ers of attorney were not produced un- 
til trial). 


39. Beck v. Northwestern R. Co., 
So Suk oe Dy OO SiC oO) 


\ 40. Folts v. Globe L. Ins. Co,, 227 
N.W. 455, 119 Neb. 148; In re Neu- 
kirchen, 186 N.Y.S. 240; Schiff v. 
American R. Express Co., 182 N.Y.S. 
679. 


41. 


— 


McCarty v. More, 186 P. 140, 


will be available 


181 Cal. 738; Williams v. Chamber- 
lain, 94 Siw. 29), 123) Key. 150,929 Ky. 
L. 606. 


[a] In action to enforce statutory 
liability of stockholder of a corpora- 
tion formed in Nevada, where plain- 
tiff failed to plead the corporation 
laws of that state, it cannot be said 
that a finding of due incorporation is 
unsupported, and that there was no 
foundation for admission in evidence 
of articles of incorporation, where a 
eopy of the laws of Nevada was sub- 
mitted to the trial judge following 
the submission of the case, it being 
stipulated that the document submit- 
ted contained a full and correct copy 
of laws relative to the facts necessary 
to be set forth in articies of incorpo- 
ration, the fair intendment of such 
stipulation being that such copy of 
laws should be considered as in evi- 


dence. McCarty v. More, 186 P. 140, 
181 Cal. 738. 

42. Smith v. Blinn, 127 So. 155, 221 
Ala, 24. 


43. Pensacola State Bank v. Mel- 
ton; 210. 57; 


[a] Stipulation constituting waiv- 
er.—Where a_ stipulation provided 
that it should be read as testimony 
subject to exceptions for incom- 
petency and irrelevancy, it was an 
express waiver of all objections to 
the competency as witnesses of the 
parties to the transaction. Pensacola 
State Bank v. Melton, 210 F. 57. 


44. Brinck v. Bradbury, 176 P. 
690, 179 Cal. 376 (expert witness). 


45. Taber v. New York El. R. Co., 
11 N.Y.S. 584, 58 N.Y.Super. 579 mem. 


46. Bresnan v. Weaver, 135 A. 584, 
151 Md. 375; Keairns v. Coney Island, 
etce., R. Co., 1 N.Y.S. 906, 49 Hun 608. 


[a] Thus a written memorandum 
of the owner as to the value of arti- 
cles destroyed by fire, introduced un- 
der a stipulation that it should have 
no more effect than if a witness used 
it to refresh his recollection, is prop- 
erly admitted, in a suit to recover 
from the person alleged to have caused 
the fire by negligence in the use of a 
steam shovel. Bresnan v. Weaver, 
135 A, 584, 151. Md: 375. 


47. Peo. v. Walter, 149 N.Y.S. 365, 
164 App.Div. 25, 32 N.Y.Cr. 61 [cer- 
tificate of reasonable doubt den 149 
N.Y.S. 390, rev on other grounds sub 
nom Peo. v. Cassidy, 107 N.E. 718, 2138 
N.Y. 388]; Stark-Davis Co. v. Fel- 
Lee: 200 PP. 2LOr 2 9 Ori 28k 642A. 


48. James v. McMillan, 
826, 55 Mich. 136; Force vy. St. Paul 
EB &, MM, ins.) (Co., 80) INGYeSe Oeil 
App.Div. 6383; Schaller v. Chicago, 


20 N.W. 
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ties to show certain facts,+® and they may agree to 
close the evidence within a designated time,”° or 
to submit the cause without further evidence.°* 
Nevertheless, the doétrine upholding the validity of 
stipulations in respect of evidence is subject to the 
important limitation that stipulations which are 
clearly against publie policy will not be tolerated.®” 
And counsel cannot, by stipulation or otherwise, re- 
quire a court to admit testimony which, under legal 
rules, is not admissible as evidence in a case.°* 


Availability on second trial. Where there is noth- 
ing in a stipulation relating to the admission of evi- 
dence that limits its use to any particular trial, it 


on a second trial.°4 


ete, BR. Co:, Ti NW. 1042597 Wise sas 


[a] Stipulation superseded by or- 
der.—A stipulation in a chancery case 
continuing the time for taking proofs 
beyond the time limited by the court 
rules, and the usual order previously 
entered, requiring the closing of 
proofs within a certain time, is super- 
seded by a subsequent order for a 
limited extension. Damouth v. Klock, 
29 Mich. 289. 


49. R. M. Cobban Realty Co.. v. 
Chicago, etc., R. Co., 190 P. 988, 5& 
Mont. 188. 


[a] Stipulation held not to shift 
burden of proof see Cox v. Savage, 95 
N.E. 941, 209 Mass. 501. 


50. In re Thomas, 35 F. 337. 

51. Commercial Credit Co. v. 
Mizer, (Idaho) 296 P. 580. 

52. 


Conwell v. Varain, 130 P. 23, 
20 Cal.App. 521; Nanos yv. Harrison, 
117 A. 808, 97 Conn. 529; Grener v. 
Supreme Tent of Knights of Maeea- 


wees of the World, 108 A. 437, 265 Pa. 


[a] Thus (1) counsel should not 
stipulate that a written statement of 
opposing counsel may be admitted in 
evidence, and the right toe cross-ex- 
amine him be waived. Counsel may 
not act in the dual capacity of coun- 
sel and witness. Nanos y. Harrison, 
117 A. 8038, 97 Conn. 529. (2) A stipu- 
lation by attorneys of the parties that 
an action shall be submitted to the 
court for decision on a single ques- 
tion involving an issue of alteration 
of an instrument, and that the court 
should have the aid of a handwriting 
expert of its own choice, whose opin- 
ion and photographs should be con- 
clusive, is invalid. Conwell.v. Varain, 
130 P. 23, 20 Cal.App. 521 (“It is ob- 
viously the first duty of the courts to 
see that litigants shall have their 
rights judicially determined only after 
a fair and impartial trial according to 
the mode prescribed by law. To place 
a litigant’s rights in a trial thereof at 
the mercy, so to speak, of the ex parte 
opinion of any person, however well 
qualified such person may be to speak 
on the subject to which his opinion 
relates, is not to give such litigant’s 
rights a fair and impartial trial ac- 
cording to the recognized or pre- 
scribed forms by which only issues. 
of fact are authorized to be tried’). 


53. Sac, ete., Indians of Iowa v. 
Sac, ete., Indians of Oklahoma, 45 Ct. 
Cln28% Patt 8icSiCt 473," 220e Ui Svein 
55 L.Ed, 552). 


54. Central Bridge Corp. v. Lowell, 
15 Gray _(Mass.) 106; Schiff v. Ameri- 
can R. Express Co., 182 N.Y.S. 679. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 31] b. Depositions.** 


ord evidenee or a certified copy 


where the parties to an action expressly stipulated 
that a deposition should not be admitted in evidence, 


its exclusion must follow. 


[§ 32] c. Testimony of Absent 


Sos 
fra § 6 


56. aes v. Chicago Great West- 
ern R. Co., 131 NiW. 375, 114 Minn: 
382; McCullough v. Auditore, 212 
N.Y.S. 628, 215 App.Div. 89; Douglass 
v. Rogers, 4 Wis. 304. 


57. U.S.—Buddicum v. 
Cranch 293, 2 L.Ed. 444. 


Cal.—Allan v. Guaranty Oil Co., 168 
Palmer v. Uncas 
Maine Cor, (Ll. Ps 666, 70" Cale 614; 
Crowther v. Rowlandson, 27 Cal. 376; 
Lawson v. Steinbeck, 186 P. 842, 44 
Cal.App. 685. 


Iowa.—-Baker v. Jamison, 
647, 73 Iowa 698. 


Minn.—Reagan v. Philadelphia L. 
Ins. Co., 206 N.W. 162, 165 Minn. 186. 


: Nev.—Sargent vy. Collins, 3 Nev. 
60. 


Or.—Grignon v. Shope, 197 P. 317, 
100 Or. 611. 


[a]. Rule applied: (1) Where the 
commissioner who took the deposi- 
tion was not properly appointed. 
Crowther v. Rowlandson, 27 Cal. 376. 
(2) Where the deposition was not tak- 
en on a commission issued by the 
trial court. Palmer v. Uncas Min. 
Co., 11 P. 666, 70 Cal. 614. (3) Where 
legal notice of the time and place of 
taking the depositions was not given. 
Buddicum v. Kirk, 3 Cranch (U.S.) 
293, 2 L.Ed. 444; Lawson v. Steinbeck, 
186 P. 842, 44 Cal. App. 685. (4) Where 
the deposition was taken in the ab- 
sence of defendant. Allan v. Guar- 
anty Oil Co., 168 P. 884, 176 Cal. 421. 
(5) Where the deposition was not tak- 
en within the time prescribed by rule 
of court. Baker v. Jamison, 36 N.W. 
647, 73 Iowa 698. 


58. Reagan v. Philadelphia L. Ins. 
Co., 206 N-W. 162, 165 Minn. 186. 


59. Stewart v. Townsend, 41 F. 
121; Peo. v. Grundell, 17 P. 214, 75 
Cai. 301; Robinson v. Placerville, etc., 
Rx Co., 3 P. 878, 65 Cal. 263; Blackie 
v. Cooney, 8 Nev. 41; Lockhart Vv. 
Mackie, 2 Nev. 294. 


60. Lewright v. Walls, 
721, 55 Tex.Civ.App. 643. 


61. Stevenson v. Illinois Cent. R. 
Co., 163 S.W. 747, 157 Ky. 561. 


62. Ill.—Peo. v. Anderson, 87 N.E. 
917, 2389 Ill. 168. 


Iowa.—Ft. Dodge, D. M. & Sui: (Co: 


airs eh Resale and effect see in- 


Kirk, 3 


36 N.W. 


119 S.W. 


_y. Burns, 158 N.W. 582, 177 Iowa 51. 


Mass.—Lewis v. Mason, 109 Mass. 


169. 


Minn.—Behrens v. Kruse, 155 N.W. 
1065, 132 Minn. 69. 


Tex.—Lee v. Wharton, 11 Tex. 61. 
See also Continuances § 151; Criminal 
Law § 849 et seq; Depositions § 102; 
and infra § 65. 


But see U. S. v. 11 


Manlimous, 


It is competent by stip- 
ulation to waive objections to depositions on the 
grounds that the causes for taking depositions did 
not exist,°® that there were defects and irregulari- 
ties in taking the depositions,®* that the witnesses 
were not sworn,°® that the deposition was not certi- 
fied in accordance with statutory requirements,®® 
or that the depositions were admitted in lieu of rec- 


STIPULATIONS 


thereof.2° And 
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parties may agree as to what testimony an absent 
witness would give, if present, and that the facts 
so stipulated may be used as evidence,°? and waive 
the presence of a witness and agree to have his writ- 
ten testimony read to the jury.®® 


[§ 33] d. Evidence Admitted in Other Actions or 
on Former Trials of Same Case.®4 
validly stipulate for the admission in evidence of 
testimony admitted in other actions, or on former 
trials of the same cause.®* 


[§ 34] 8. As to Admissions.°® 


Litigants may 


The parties may 


by stipulation admit or agree on the existence of 


Witnesses. The 


Philippine 547 (stipulations by coun- 
sel to the effect that certain additional 
witnesses, if they were produced and 
sworn on behalf of both the prosecu- 
tion and the defense, would testify 
the same as the actual witness had 
as to the substance of the issue, can- 
not be accepted as the equivalent of 
proof under oath. It is not supposed 
to be within the knowledge or com- 
petence of counsel to predict what a 
proposed witness may say when un- 
der the sanction of his oath and the 
test of cross-examination). 


63. State v. Fooks, 21 N.W. 561, 
773, 65 Iowa 196, 2. 


64. Construction and effect see in- 
fra § 62. 


65. U.S.—Kneeland v. Luce, 12 S. 
Ct. 39, 141 U.S. 437, 35 L.Hd. 808; Vat- 
tier v. Hinde, 7 Pet, 252, 8 L.Ed. 675; 
rae v. Williams, 79 F. 906, 25 C.C.A. 
227 


Ala.—Thompson v, Thompson 8 So. 
419, 91 Ala. 591, 11 L.R.A. 4438. 


Cal.—Nathan vy. Dierssen, 79 P. 739, 


146 Cal. 63; People v. Brennan, 53 P. 
1098, 121 Cal. 495; Kalkman v. Bay- 
lis, 223; Cals 3 03; 


Sioux City Nurs- 
879, 14 Colo.App. 


Colo.—Magnes v. 
ery, etc. \Co, 459--P: 
219. 


Ga.—Mobley v. G. S. Baxter Co., 85 
Sb: 359° 143) Ga. 565: 


Ill.—Thomas v. Adams, 59 Ill. 2238. 


Ind.—Robbins v. Spencer, 38 N.E. 
522, 40 N.H. 268, 140 Ind. 483. 


Ind.T.—Noble v. Worthy, 
AST. ie Ende Ds. Duc. 


42 S.W. 


Iowa.—Furlong v. Carraher, 79 N. 
W. 277, 108 Iowa 492; State v. Olds, 
76 N.W. 644, 106 Towa 110; Pitts v. 


Lewis, 46 N.W. 739, 81 Iowa 51; State 
v. Polson, 29 Iowa 133. 


Kan.—Bennett v. Davis, 220 P. 1031, 
114 Kan. 800; Bottom v. Harris, 193 
P. 1058, 108 Kan. 7; State v. Kurent, 
184 PP, 721, 105 Kan. 353. 


Le ee v. Parent, 
Ann. 


Me.—Haynes yv. Hayward, 41 Me. 
488, 


Md.—Patapsco Loan Co. v. Hobbs, 
106 A. 619, 1384 Md. 222. 


Mich.—Backus v. Killmaster, 
N.W. 779, 162 Mich. 594. 


Miss.—Saffold v. Horne, 18 So. 433, 
72 Miss. 470. 


Mo.—Mowry v. Norman, 122 S.W. 
724, 223 Mo. 468; Carroll v. Paul, 19 
Mo. 102. 


N.J.—Hiller v. Pfeffer, 
79 N.J.Law 362. 


N.Y.—Ryan v. New York, 48 N.E. 
512, 154 N.Y. 328; Clason v. Baldwin, 
46 N.E. 322, 152 N.Y. 204; Voisin v. 
Providence Washington Ins. Co., 65 


15 La. 
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Gon Aa aah; 


designated facts for the purposes of the trial.®7 


IN. Y.S., 333, 51 App: Div: 553; -Carroll 
v. New York EI. R. Co., 43 N.Y.S. 524, 
14 App.Div. 278 [aff 57 N.H. 1106, 162 
N.Y. 603]; Herbst v. Vacuum Oil Co., 
22 N.Y.S. 807, 68 Hun 222 [aff 39 N.E. 
21; 143 N.Y. 671). 


Ohio.—Rogers v. State, 32 OhioCir. 
CRESS oO: 


Or.—In re Silvies. River 
Rights,'2387 PLs225115 Orw27: 


Philippine.—Alzua v. Johnson, 
Philippine 308. 


S.D.—State v. Steensland, 229 N.W. 
395; Davis v. Davis, 137 N.W. 283, 
29 S.D. 420; Distad v. Shanklin, 90 
N.W. 151, 15 S\D.: 507. 


Tenn.—Ballinger v. Stinnett, 
App.) 59 S. W. 1044. 


Tex.—Lee v. Wharton, 11 Tex. 61. 


Vt.—Foster_v. Dickerson, 24 A. 253, 
64 Vt. 233; Weldon Hotel Co. vy. Sey- 
mour, 54 Vt. 582. 


Va.—Unis v. Charlton, 12 Gratt. (53 
Va.) 484. 


Wis.—Brey v. Forrestal, 138 N.W. 
645, 151 Wis. 245; U.S. Express Co. 
v. Jenkins, 41 N.W. 957, 73 Wis. 471; 
Hinckley v. Beckwith, 23 Wis. 328. 


Sask.—Reilander v. Bengert, 1 Sask. 
Th. 259. 


See also Criminal Law § 
Depositions §§ 376-378; 
510 et seq, 2116. 


[a] Thus (1) in a contempt pro- 
ceeding for violation of a decree en- 
joining the sale of liquor and main- 
tenance of a nuisance, defendant 
could not complain of admission of 
testimony, which had formerly been 
taken and transcribed in the crimi- 
nal proceeding, where he had stipu- 
lated that the evidence might be so 
used. State v. Kurent, 184 P. 721, 105 
Kan. 353. (2) A stipulation by coun- 
sel in a prosecution for several of- 
fenses against several defendants, 
for unlawful sales of intoxicating 
liquors, admitting all the testimony 
in one trial concerning all the of- 
fenses charged but providing that 
“only such evidence as may be perti- 
nent against the defendant shall be 
considered in each case, and evi- 
dence relevant to the other defend- 
ants shall not be regarded,” is proper. 
Rogers v. State, 32 OhioCir.Ct. 389. 


66. Agreed statement of facts see 
infra § 35. 


Construction, operation, and effect 
of admissions see infra §§ 67-76. 


67. U.S.—Seattle, ete, R. Co. v. 
Union. Trust Co.; 79 BH. 179, 24 C.C.A, 
512. 


Ala.—J. B. Ellis & Co. v. Mobile, 
J. & K.C. R. Co., 51 So. 860, 166 Ala. 
187. 


Ark.—West v. Mullmeier, 289 S.W. 
821, 172 Ark. 485. 


Water 


21 


(Ch. 


1557; 
Evidence §§ 
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This practice, it is said, is deserving of the encour- 
agement of the courts, and is favored by them,°* es- 
pecially where the proof would consist of the for- 
mal introduction of lengthy documentary evidence 
with which counsel can thoroughly familiarize them- 
This practice, it is said, 
conduces to simplify the issues to be tried, by nar- 


selves prior to the trial.®°° 


Cal.—Los Angeles v. Oliver, 283 P. 
298, 102 Cal.App. 299; Silverston v. 
Mercantile Trust Co., 122 P. 976, 18 
Cal.App. 180. . 


Colo.—Rockwell v. Graham, 10 P. 
284, 9 Colo. 36; Gibson v. Foster, 133 
P. 144, 24 Colo.App. 252. 


Conn.—Andrews v. Olaff, 122 A. 108, 
99 Conn, 530. 


Idaho.—Mahoney v. Marshall, 31 P. 
809, 3 Idaho (Hasb.) 484. 


Ill.—Culver v. Cougle, 46 N.E. 242, 
165 Ill. 417; Brooks v. Ostrander, 158 
TRAD! (8c 


Iowa.—Panther v. Iowa Dept. of 
Agriculture, 234 N.W. 560, 211 Iowa 
868; Pierre v. Pierre, 232 N.W. 6383, 
210 Iowa 1304; Bennett v. Kroger, 185 
N.W. 7, 150 Iowa 130; Underwood v. 
Modern Woodmen of America, 119 N. 
W. 610, 141 Iowa 240. 


Mass.—Lewis v. Sumner, 13 Metc, 
269. 


Mich.—Friedberg’s Inc., v. Kramer, 
207 N.W. 848, 234 Mich. 98; Shaw- 
Walker Co. v. Fitzsimons, 112 N.W. 
501, 148 Mich. 626. 


Minn.—Bingham vy. Winona County, 
8 Minn. 441; Bingham v. Winona 
County, 6 Minn. 136. 


Mo.—Brandenburger v. Puller, 181 
S.W. 1141, 266 Mo. 534; Hannah v. 
Baylor, 27 Mo.App. 302. 


Neb.—Ayres v. Barnett, 140 N.W. 
634, 93 Neb. 350. 


N.H.—Burbank y. Rockingham Mut. 
Se is, Con. 24< NOH. 550). 57) Am. D. 
300. 


N.J.—Ferber v. Cona, 103 A. 471, 
91 N.J.Law 688; Decker v. Smith, 96 
A. 915, 88 N.J.Law 630. 


N.Y¥.—Ackerman v. Cobb Lime Co., 
3 N.Y.S, 892, 51 Hun 310. ; $ 


Ohio.—Garrett v. Hanshue, 42 N.E. 
256, 538 OhioSt. 482, 35 L.R.A. 321. 


Or.—Hutcheon v. West Coast L, 
Ins? Cos 135 7b. 179)) 6% Or 12. 


§.C.—Daniel v. Ray, 19 S.C.L. 32. 


Tenn.—Sage v. Dayton Coal, etc., 
Co., 251 S.W. 780, 148 Tenn. 1. 


Tex.—Strippelmann y. Clark, 11 
Tex. 296. 
Utah.—Rickenberg Vv. Capitol 


Garage Co., 249 P, 121, 68 Utah 30, 50 
A.L.R, 1308. 


Va.—Rust v. Indiana Flooring Co., 
145 S.B. 321, 151.-Va. 845, 


W.Va.—MecCoy v. McCoy, 81 S.E. 
562, 74 W.Va. 64, Ann.Cas.1916C 367; 
McGinnis vy. Curry, 13°W.Va, 49. 


And see cases infra note 68; and 
infra §§ 67-76. 


[a] Effect of amending motion, 
facts of which are admitted.—The 
effect of a stipulation by counsel that 
the facts set forth in a motion shall 
be considered as true is not affected 
by the amendment of such motion on 
the subsequent motion of one of such 
counsel, J. B. Ellis & Co. v. Mobile, 


J. & K. C. R. Co., 51 So. 860, 166 Ala. 


187. 
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[b]. Statement held not to con- 
stitute admission see Kraus v. Whit- 
comb, ete, Co., 184 N.H. 357, 240 
Mass. 595. 


68. Colo.—King v. Foster, 133 P. 
146, 24 Colo.App. 256; Gibson v. Fost- 
er, 183 P. 144, 24 Colo.App. 252. 


Ill— Brooks v. Ostrander, 158 Ill. 
App. 78. 


Me.—Holley v. Young, 68 Me. 215, 
28 Am.R. 40. 


Mass.—Lewis v. Sumner, 13 Metc. 
269,272, 


Mo.—Hannah v. Baylor, 27 Mo.App. 
302, 


“In most cases of controverted 
facts, many facts are embraced in 
the issue which are not really in dis- 
pute between the parties; but each 
must be prepared to prove all the 
facts necessary to his own case un- 
less he can previously obtain a con- 
cession from the adverse party in a 
form which he can rely upon at the 
trial. It is, therefore, a wise, useful, 
and beneficial practice, resorted to by 
those who are most careful in pre- 
paring causes for .trial, and a prac- 
tice well deserving to be encouraged 
by the courts, for the parties, by 
their attorneys, to obtain and give 
mutual concessions, in writing, of all 
the material facts not intended to be 
controverted, and so narrow the liti- 
gation to the precise matters in con- 
treversy. It saves expense, avoids 
Surprise and delay, and often pre- 
vexits the loss of a good cause, by an 
unexpected call for proof, which 
could easily have been obtained if 
it had been anticipated that such 
fact would be caJled 
This practice of admitting facts is 
the more necessary, since the disuse 
of special pleadings, which was de- 
signed, and to some extent had the 
effect, to narrow the issue on record 
to some one or a few questions of 
fact.” . Lewis v. Sumner, 13 Metce. 
(Mass.) 269, 272 (by Shaw, C. J.). 


69. Gibson vy. Foster, 133 P. 144, 
24 Colo.App. 252, 


ame Hannah vy. Baylor, 27 Mo.App. 


71. Cross references: 


Admission of particular facts see 
Supra § 34. 

Construction, operation, and effect of 
agreed statement of facts see in- 
fra §§ 77-82. See also Trial [388 
Cye 1328). 

Submission of controversy non 
pendente lite see Submission of 
Controversy post. 


72. ‘'U.S.—Saltonstall v. Russell, 14 
S.Ct. 733, 152 U.S. 628, 38 L.Ed. 576; 
Willard v. Wood, 10 S.Ct. 831, 135 U. 
8S, 309, 34 L.Ed. 210; Fisher v. Knight, 
61 F. 491, 9 C.C.A. 582 [aff 58 F. 991); 
American Bread Co. v. U. S., 7 Cust. 
* 161; Salomon v. U. S., 7 Cust.A. 


Ala.—Smith v. Tennessee Coal, etc., 
Co., 68 So. 865, 192 Ala, 218; Ex parte 
Hayes, 9 So. 156, 92 Ala. 120; Bott v. 
McCoy, 20 Ala. 578, 56 Am.D. 223. 


Colo.—Chicago, etc., R. C6. v. Peo., 


in question.. 


“4 , 


rowing the litigation to the precise matters in con- 
troversy; it saves time and expense and avoids de- 
lay and surprise.’° 


[§ 35] 9. As to Agreed Statement of Facts.** 


Ordinarily, litigants may stipulate as to agreed state- 

ments of facts on which to submit their case to the 

court for decision,’? the doctrine being subject to 
\ 


193 P. 668, 69 Colo. 266. 


Idaho.—Andrews v. Moore, 
579, 14 Idaho 465. 


94° UB; 


 It—“protection-~ Ea Ins Co. wines 


Palmer, 81 Iil. 88; Catlin v. Traders” 
Ins. Co., 83 Ill.App. 40; Peddicord v-. 
Security Live Stock Ins. Co., 26 Ill. 
App. 407. ~ 

Iowa.—Logan v. Hall, 19 Iowa 491. 


Kan.—Lyon v. Robert Garrett Lum- 
ber Co., 92 P. 589, 77 Kan. 823; 
Jeffries v. Robbins, 71 P. 852, 66 Kan. 
427; Kansas Pac. R. Co. v. Butts, T 
Kan. 308. 


Me.—Machias Hotel Co. v. Fisher, 
56 Me. 321; Ditson v. Randall, 33 Me. 
202; Moore v. Philbrick, 32 Me. 102, 
52 Am.D. 642; Gardiner v. Nutting, 
5 Me. 140, 17 Am.D. 211. 


Mass.—West Roxbury v. Minot, 114 
Mass. 546; Com. vy. Greene, 13 Allen 
251; Cushing v. Kenfield, 5 Allen 
307; Wolcott v. Ely, 2'Allen 338; 
Ellsworth v. Brewer, 11 Pick. 316; 
Boston v. Titeston, 11 Mass. 468. 


Mich.—Gillett v. Detroit Bd. of 
Trade, 9 N.W. 428, 46 Mich. 309. 


Mo.—Robidoux v. Casseleggi, 81 
Mo. 459; Slaughter v. Protective 
League L. Ins. Co., 223 S.W. 819, 205 
Mo.App. 352; State v. Hudson, 86 Mo. 
App. 501. 


N.J.—Smith v. Minor, 1 N.J.Law 19. 


N.Y.—Levy v. Delaware, etec., R. 
Co., 207. N.Y.S:, 592, 211 App. Diy.1502- 


Okl.—Williams vy. Hirschfield, 122 
P. 539, 32 Okl. 598; Consolidated 
Steel, etc., Co. v. Burnham, ‘58 P. 654, 
8 Okl. 514: 


Philippine.—Manila vy. 
Philippine 636. 


Va.—New York, etc., R. Co. v. Duer, 
138 S.B. 568, 148 Va. 295; Sawyer v. 
ne 17 Gratt. (58 Va.).230, 94 Am. 


. W.Va.—National Surety Co. v. Con- 
ley, 152 S.E. 3, 108 W.Va. 589. 


Can.—Smyth v. McDougall, 1 Can. 
SiG) 114, 


[a] Favored by courts.—‘“It would 
be a Strange thing if litigants or 
their accredited representatives could 
not get together and settle for them- 
selves and the court what were the 
relevant facts touching the litigated 
issues, Time and expense of par- 
ties as well as the court are often 


Bellis, 51 


thereby saved and a speedy deter-- 


mination of the issue facilitated.” 
Salomon v. U. S., 7 Cust.A. 5, 8 


[b] Second stipulation of fact 
after new trial granted.—Where the 
court grants a new trial after judg- 
ment on an agreed statement of facts, 
and permits the filing of an amended 
answer presentimg new questions of 
both law and fact, the legal effect of 
such ruling was to grant a new trial 
on the new issues made by the 
amended pleading; and where, after 
the amended pleadings were filed, the 
parties then entered into another stip- 
ulation of facts, the second stipula- 
tion is just as binding and has the 
same legal force and effect as the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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, 


the obvious limitations that they cannot thus confer 
jurisdiction on a court which has not jurisdiction 
of the subject matter of the action in which the 
agreed statement of faets is made,**® or enter into a 
stipulation of facts the effect of which is to limit the 
jurisdiction of the court.74 The statement must ap- 
pear to have been made in a case legally before the 
court for its decision; the parties cannot, by their 
agreement, present a case to the court for its deci- 
sion in a manner not authorized by law.7® And ad- 
missions in the agreed statement of facts, to have 
that effect, should be expressed in terms and not by 
indirection.7* These agreements often contain ex- 
press reservation of the right to interpose objec- 
tions to the competency, sufficiency, or legal effect 
of the facts stated.77 An agreed statement of facts 
is not the pleadings or the issues, but simply the 
proofs on whieh the cause is tried.78 It must be 
treated as a special verdict,’® or as the equivalent of 
a special finding of facts,’° and, as such equivalent, 
there must be an agreement upon all ultimate facts 
and not a mere presentation of evidence from which 
such facts or any of them may be inferred;*! and 


first. 
636. 


[ec] Distinguished from ~ other 
methods of presenting case for deci- 
sion.— ‘There are three ways in 


Manila v. Bellis, 51 Philippine 


of facts. 
Mass. 546. 
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ments is by the enforcement of a lien 
and not by action, he cannot recover 
by action upon an agreed statement 
West Roxbury v. Minot, 114 


[60:.C.J.]. (59. 


by express statutory requirement,®? the submission 
of a controversy on an agreed statement of facts 
must be accompanied with the affidavit of a party 
that the controversy is real and that the submis- 
sion is made in good faith for the purpose of de- 
termining the rights of the parties, otherwise the 
court does not acquire jurisdiction.’* 


Qualification of admissions of fact in the stipula- 
tion by the provision that parties do not admit the 
legal effect of facts admitted is proper, since the 
ultimate determination of such legal effect rests with 
the court.*# 


[§ 36] 10. As to Trial.85 The parties to a cause 
may make stipulations as to the trial and hearing 
thereof, such as are not in contravention of peremp- 
tory requirements of the law or of rules of court.*® 
Thus they may stipulate as to the time’? or place 
of trial,** or shorten the time for commencing an 
action within the original jurisdiction of the su- 
preme court, with approval of the court.8® So they 
may stipulate as to the order of proof®® that the 
case be tried and decided by one member of the 


Juries §§ 104-106. 


86. Ill.—Jacksonville, ete, R. Co. 
v. Hall, 2 Tll.App. 618. 


which a case at law may be presented 
for decision on its merits. One is by 
the introduction of oral and docu- 
mentary evidence in the ordinary 
way, which results ultimately in a 
verdict if the trial is had before a 
jury, or in a finding if the trial is had 
before a judge. The second way is 
by an agreement of the parties as to 
the evidence which shall be consider- 
ed by the court or jury. In such in- 
stance the agreement merely takes 
the place of the evidence which other- 
wise would be introduced in the usual 
way, and either the jury renders a 
general verdict or the judge makes a 
general finding founded upon that evi- 
dence. 
ties to agree upon all the material 
ultimate facts on which the rights 
of the parties are to be determined 
by the law. The accurate phrase to 
express this way of presenting a case 
is ‘case stated,’ although not in- 
frequently the words ‘agreed facts’ or 
‘agreed statement of facts’ are used.” 
Frati v. Jannini, 115 N.E. 746, 226 
Mass. 430, 431. 


[d] Method of determining wheth- 
er statement agreed statement of 
facts.— Whether an agreed statement 
is a “case stated,’ a statement of 
“agreed facts,’ or merely a part of 
the whole of the evidence will be de- 
termined by the court from the sub- 
stance of the thing done, and not 


“from the name or description used. 


Frati v. Jannini, 115 N.E. 746, 226 


Mass. 430. 


73. Willard v. Wood, 10 S.Ct. 831, 
135 U.S. 309, 34 L.lWd. 210; Goodyear 
Shoe Mach. Co. v. Dancel, 119 F. 692, 
56 C.C.A. 300; Hatch v. Allen, 27 Me. 
85; West Roxbury v. Minot, 114 Mass. 
546; McRae v. Locke, 114 Mass. 96. 
And see generally supra § 20, 


[a] Thus (1) an agreed statement 
of facts cannot enable a court of 
law to assume the jurisdiction of a 
court of equity. Willard v. Wood, 
10 “S.Ct. 831, 135 U.S. 309, 34 L.Ed. 
210; Goodyear Shoe Mach. Co. v. Dan- 
cel, 119 F. 692, 56 C.C.A. 300. (2) If 
plaintiff's remedy to recover a special 
assessment for municipal improve- 


The third way is for the par-’ 


74 Mills v. Minidoka County, 204 
P. 876, 35 Idaho 47. 


[a] Thus, on appeal from the pro- 
bate to the district court, the county 
prosecuting attorney has no power 
to enter into a stipulation of facts, 
the effect of which is to limit -the 
jurisdiction of the district court, when 
under the law the action must be tried 
anew «in. such court. Mills v. Mini- 
doka County, 204 P. 876, 35 Idaho 47. 


75. Hatch v. Allen, 27 Me. 85. 

76. Robidoux y. Casseleggi, 81 Mo. 
459. ‘ 

77. Ex parte Hayes, 9 So. 156, 92 
Ala. 120. 

78. Teopfer v. Kaeufer, 78 P. 53, 


12 N.M. 372, 67 L.R.A. 315. 


79. Gillett v. Detroit Bd. of Trade, 
9 N.W. 428, 46 Mich. 309; State. v. 
Hudson, 86 ,Mo.App. 501. Contra 


Dearing v. Rucker, 18 Gratt. (59 Va.) 
426. 

80. Wilson v. Merchants’ Loan, 
etc., Co.; 22 S.Ct. 55,:183 U.S. 121, 46 
L.Ed, 113; Wayne County v. Kenni- 
cott, 103 'U.S. 554, 26 L.Ed. 486. 


81. Wilson v. Merchants’ Loan, 
etc., Co:,; 22 S.Ct. 55, 183 U.S. 121, 46 
L.Ed. 113; Raimond v. Terrebonne 
Parish, 10 S.Ct. 57, 132 U.S. 192, 33 
L.Ed. 309; Burr v. Des Moines R., 
ete., Co., 1 Wall. (U.S.) 99, 17 L.Ed. 
561; Longmeyer v. Lawrence, 150 P. 
905, 50 Okl. 457. 

82. See N. Y. Municipal Court Act, 
L. (1902) e¢ 580. : 

83. Pollock v. Platt, 97 N.Y.S. 990, 
49 Mise. 635; Lax v. Fourteenth St. 
Store, 97 N.Y.S. 396, 49 Misc. 627; 
Friedman y. Collins, 126 N.Y.S. 623. 

84. Hessick v, Moynihan, 262 P, 
907, 83 Colo. 43. 

85. Construction, operation, 
effect see infra § 83. 

Stipulation for: 

Continuance see Continuances §§ 11, 

12. 


and 


Reference see References §§ 6-9, 48. 
Waiver of right to jury trial see 


Md.—Caledonian F. Ins. Co. v. 
Traub, 37 A. 782, 86 Md. 86. 

Miss.—Yalabusha County vy. Car- 
bry, 11 Miss. 529. 

Tex.—Neill v. Tarin, 9 Tex. 256. 

Wis.—Hills v. Passage, 21 Wis. 


294; Beach v. Beckwith, 13 Wis. 21; 
Rogan v. Walker, 1 Wis. 597. 


And see cases infra this section; 
and infra § 83. 


&7. U.S.—Hanssen y. Pusey, etc., 
Cou 286) By. 707: hs 


Ill.—Evans v. Heaton, 26 Ill.App. 
412; Jacksonville, ete., R. Co. v. Hall, 
2 Tll.App. 618. > 


Mo.—Boernstein vy. Heinrichs, 
Mo. 26. 


N.Y.—Bird v. Snow, 53 N.Y.S. 900, 
24 Misc. 759; Hooper v. Beecher, 20 
N.Y.Civ.Proc. 226; Baldwin v. Wool- 


24 


ever, 2 How.Pr. 165; Stover v. Bat- 
terman, 2 How.Pr. 135; Goodenow v. 
Butler, 1 How.Pr. 82; Jackson v. 


Phoenix Bank, 5 Wend. 101. 
ponnemienss v. Kimbro, 6 Humphr. 


Tex.—Gulf, ete., R. Co. v. King, 16 
S.W. 641, 80 Tex. 681; Travelers’ Ins. 
Co. v. Arant, (Civ.App.) 40 S.W. 853. 


oe eee v. Berrigan, 26 N.S. 


Bie or ne v. Moore, 9 Que.Pr. 


[a] Acceleration ef time.—Parties 
may agree that the time for ‘thearing 
be accelerated. -Evans vy. Heaton, 26 
Ill.App. 412. 


88. Shenandoah Nat. Bank v. 
Read, 53 N.W. 96, 86 Iowa 136; Bab- 
cock v. Wolf, 28 N.W. 490, 70 Iowa 
676; Hawkins v. Richmond Cedar 
Works, 30 S.E. 18, 122 N.C. 87. 


s9. In re Exercise of Original Ju- 
risdiction of Supreme Court, 229 N. 
W. 648, 201 Wis. 123. 


90. Rockaway Pac. Corporation v. 
State, 193 N.Y.S. 62, 200 App.Div. 172. 


{a] Thus a stipulation between, 
the state, a city, and a private cor- 
poration in a controversy in the court 
of claims, where all the parties claim- 


60 [60 C.J.] 
court, the others being disqualified,®! that the cause 
may be tried at chambers or in vacation,°” or passed 
without prejudice to any of the parties to the SUE, 2° 
that the case be submitted to the court without a 
jury, and be decided upon documents then on file in 
the court, and the case be taken up by the court at 
the pleasure of the judge, without reference to the 
presence of attorneys of either party,®* that the is- 
sues in an equity case may be tried by jury and 
judgment rendered on a general verdict,®® that an 
action at law in its nature equitable be tried as a 
suit in equity,®® that a efse may be transferred from 
the common law to the equity docket,®’ that dam- 
ages in an equity suit may be ascertained by arbitra- 
tors under the direction of the master,®* that the 
case be submitted to the jury without argument,°® 
that the jury be discharged and the case decided by 
the court on the evidence adduced, that several caus- 
es be consolidated,? provided the causes are such 
as may be properly consolidated,? and provided the 
consent of the court is obtained,* that an appeal 
prayed from the decision of a municipal board-may 
be tried in the circuit court de novo, upon such evi- 
dence as might be introduced,’ and that an order 
requiring security for costs, which is not required 
by statute to be recorded, was made on a certain 
date.6 And where a cause was taken under advise- 
ment by the court with the understanding that when 
the case was decided and judgment rendered an ex- 
ception would be entered for the losing party, but 
by mistake the exception was not entered, the court 
will, on motion of the losing party, correct the rec- 


ed title to the land, or to a part of) Ill. 
it, which was appropriated by the 
state, to the effect that the court 
should first receive evidence as to ti- 3 
tle and determine who was entitled 
to damages, before receiving any 
proof as to value of the land, was not 


376; 
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Ohlquest v. Farwell, 32 N. 
W. 277, 71 Iowa 231; 
134 S:E. 373, 136 S.C. 410. 


Harris v. Sweetland, 11 N.W. 
830, 48 Mich. 110; 
etce., R. Co., 47 Mo.App. 212. 
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ord by entry of the exception.? On the other hand 
it has been held that a statutory requirement as to 
service of notice of trial and filing of notice of issue 
cannot be evaded by stipulation,® and it is not com- 
petent for the parties by stipulation to split up the 
issues or try them seriatim, reserving the right to 
have two or more judgments and two or more rights 
of appeal.® So, according to the better opinion, the 
necessity of objections and exceptions cannot be obyi- 
ated by stipulation in advance that they shall be 
considered as made.!® And it has been held that 
parties cannot stipulate that a member of the bar 
shall try the gase in the place of the judge.*? So, 
also, it has been held that a stipulation to hold in 


abeyance an order requiring defendant to answer in- 


terrogatories without knowledge or consent of the 
court is improper.*? 


[§ 37] 11. As to Instructions and Verdict.** 
Parties may bind themselves by stipulation that the 
cause be submitted to the jury without instrue- 
tions;1+ or that proposed instructions be deemed 
correct as a matter of law.1° But a stipulation to 
waive the provisions of a statute governing excep- 
tions and objections to a charge,!® the provisions of 
which are intended to protect against the commis- 
sion of error in the court’s charge, and to avoid un- 
necessary appeals and reversals, will not be respect- 
ed by either appellate or trial courts.17 The parties 
may stipulate that a consent verdict be rendered,*® 
that the verdict be rendered in a prescribed form,1® 
that a majority verdict may be returned,”° that the 
jury return a sealed verdict to be opened by the 


of the court to exercise his powers.” 
Cooley Const. Lim. p 577 [quot Hay- _ 
erly Invincible Min. Co. v. Howcutt, 
6: Colos, 5V4'-5 751: 


12. ..Hartford..Nat.. Fy Ins. ‘Covuv. 
Burton, (Ind.App.) 168 N.E. 37, 38 


Coe v. Burrell, 


State v. Chicago, 


subject to criticism. Rockaway Pac. 4. Miller v. Hinz, 178 N.W. 323, “Orders of the court are not made 
Corporation v. State, 193 N.Y.S. 62,] 189 Iowa 128. ene Paste Conv enye ae the liti- 
200: App.Div. 172. A ‘gants to be set aside by them at their 
91 = 1k R 1 Wis. 597 5. Yalabusha v. Carbry, 11 Miss.| own behest and to satisfy their own 

5 alker v. Rogan, is. ¥ : ; caprice, without regard to the inter- 

92. Peo. y. Sayrs, 160 Ill.App. 243; 6. Douglas v. District Court of] ruption of the court which their ac- 


Dinsmore v. Smith, 17 Wis. 20; Beach 
v. Beckwith, 13 Wis. 21. 


Rendition of judgment in vacation 
oa at chambers see Judgments §§ 25, 


93. Berwald v. Hamilton-Brown 
Shoe Co., (Tex.Civ.App.) 22 S.W.(2d) 
760. 


94. Lardner y. Windle, 45 P. 945, 4 
Kan.App. 175. 

95. McCormack v. Phillips, 34 N. 
W. 39, 4 Dak. 506. 


96. Mertens v. Roche, 
349, 39 App.Div. 398. 


97. New York Home L. Ins. Co. v. 
Masterson, 21 S.W.(2d) 414, 180 Ark. 


BT, ANE Wes 


170; Jones v. Northern Assur. Co., 
207 S.W. 459, 182 Ky. 701. 

98. Conner vy. Drake, 1 OhioSt. 
166. 

99. Palmer v. Peo., 4 Neb. 68. 

1. Gibson vy. Land, 27 Ala. 117; 


Richards vy. Griffith, 41 P. 196, 1 Kan. 

App. 518 [rev on other grounds 45 

P. 600, 57 Kan. 234]; Drovers’ Nat. 

Bank v. Blue, 67 N.W. 1105, 110 Mich. 

31, 64 Am.S.R. 327; Chezick v. Minne- 

apolis, etc., El. Co., 68 N.W. 1098, 66 
. Minn. 300. 


2. King v. Chicago, ete., R. Co., 98 


ee Lake County, 146 P. 562, 45 Utah 


7. Cable Co. v. Miller, 143 N.W. 94, 
162 Iowa 351. 


8. Weaver v. Miller, 
609, 187 App.Div. 827; 
Nederland L. Ins. Co., 56 N.Y.S. 636, 
38 App.Div. 109; Leonard v. Faber, 
520N.YcS.. Was 3teA pp. Div. 1371 


9.. Brill v. Sac County, 191 N.W. 
859, 860, 195 Iowa 132 (‘‘the court, 
especially where the cause is tried in 
equity, should insist that the parties 
submit their case as an entirety, and 
let the whole controversy be settled 
by a single decree’). 


10. Burdoin yv. Trenton, 22 S.W. 
728, 116 Mo. 358; Herman vy. Jeffries, 
1 P. 11, 4 Mont. 513 [error dism 122 
U.S. 634 mem, 380 L.Ed. 1242 mem]; 
Daniels v. Andes Ins. Co., Mont. 
500; Greer v. Greer, 12 N.Y.S. 778, 
68 Hun 251. 


11. Haverly Invincible Min. Co. v. 
Howeutt, 6 Colo. 574, 575. Compare 
Fuson v. Com., (Ky.) 12 S.W. 263 
(where a similar proceeding was held 
not to be erroneous, but merely irreg- 
ular). 

“If the parties cannot confer ju- 
risdiction upon a court by consent, 
neither can they by consent empower 
any individual other than the judge 


LS AN. Ye 
Pritchard v. 


tion may cecasion, but are made as 
well for the expedition of the pro- 
ceedings of the court, and are not to 
be modified or annulled except by the 
knowledge and consent of the court.” 
Hartford Nat. F. Ins. Co. y. Burton, 
supra. 


13. Construction, 
effect see infra § 84. 


14. Claunch y. Osborn, 
App.) 23 S.W. 987. 


[a] Thus, where the fact that 
there was a purchase was admitted 
by stipulation, the court need not in- 
struct what facts in law constitute a 
purchase. Adler v. Wagner, 47 Mo. 
App. 25. 


woae Sittig v. Birkenstack, 35 Md. 
i . 


Operation, and 


(Tex.Civ. 


16. See Appeal and Error §§ 6386 et 
Seq, 802 et seq. 


17. Needham v. Cooney, (Tex.Civ. 
App.) 173 S.W, 979. 


18. Webster v. Dundee Mortg., 
etc., Co., 20 S.H. 310, 93 Ga. 278; Jack- 
son v. Stewart, 20 Ga. 120. 


19. Sexey v. Adkison, 40 Cal. 408; 
Jones v. Merchants’ Nat. Bank, 21 N. 
ED 672; 113 N.Y. 629. 


20.. Carpenter vy. Wayne, 219 S.W. 
130; 243, Ark. 03. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


bie i Nae i a 


§§ 37-40] 


‘court in their absence,?! that the jury award a stat- 


ed amount of damages,?? that the jury may assess 
damages in currency if they find for plaintiff,?° that, 
if plaintiff had a recovery, the court might add in- 
terest to the verdict, in its diseretion,?* that the 
jury may compute values on a basis fixed in the stip- 
ulation,?® that the jury shall find in their verdict 
all the facts which certain evidence tended to 
prove,”® that the amount of the verdict be reduced,?7 
that a verdict be amended at a subsequent term,?® 
or that the court may set aside a verdict returned by 
stipulation to the clerk and judgment entered out of 
the county after the term, in case the jury misunder- 
stood the instructions or decided contrary to the 
weight of the evidence.?° 


[§ 38] 12. As to Judgments and Executions.*° 
The parties may stipulate to extend the time for 
rendition of judgment,*! that recovery in attachment 
proceedings against a third person by plaintiff and 
defendant in the instant case be distributed ratably 
between them,?? that a confession of judgment should 
be held in escrow so long as the debtor performed 
the conditions imposed on him,?* to reduce the 
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amount of the judgment by consent,** and that the 
court may modify the decree as might be deemed 
just.2° They cannot, however, stipulate as to the 
meaning or effect of the judgment of the court.*® 
The parties may also stipulate for a stay of execu- 
tion;** or that no execution would be taken out 
pending a motion for new trial;** or that execution 
be staid until the decision of a certain other case 
pending «in another court;*® or they may stipulate 
to postpone an execution issued on a Judgment fraud- 
ulently entered on condition that no motion be made 
to set aside the judgment.*® 


[§ 39] 13. As to Injunctions.4! Parties may law- 
fully by stipulation modify*? or dissolve**? an in- 
junction; and although a statute requires the filing 
of a motion to reinstate an injunction within a des- 
ignated time after order of dissolution,** the par- 
ties may make a binding agreement extending the 
time when such agreement is consented to by the 
court.4° 


[§ 40] 14. As to Appeal and Review.*® Stipula- 
tions relating to appeals are considered in another 
title of this work.** A stipulation for the submis- 


county thereon, and restraining the 
county from paying such order, may 


ST ee AL ee ey Se tg 


chen oa v. Phenix Mut. L. a 147 N.Y.S. 1009. 
o., 104 -S. 106, 26 L.Ed. 670; i 
Ponies) cfc, RCo. v..Paitz, 19 11.App.| 2 1 oY Allgood; 14'S0. 16, 100 
85 j Ala. 183. 

; , 35. Manufacturers’ Natural Gas 
face hE ae a, Neren Co. v. Birmingham & Brownsville 


Industrial Chemical Co. v. Davis, 144 
N.E. 64, 249 Mass. 246; Thompson v. 
Walker, 234 N.W. 144, 253 Mich. 126. 
_ 83. Dreyfous v. Adams, 48 Cal. 
131. 
. 24. Nichols v. Coleman, 89 N.Y.S. 
234, 96 App.Div. 353. 

[a] Agreement held to confer dis- 
cretion on court see Nichols v. Cole- 
man, 89 N.Y.S. 234, 96 App.Div. 353. 


25. Stennett v. Bradley, 35 N.W. 
467, 70 Wis. 278. 

26. Lally v. Rossman, 51 
1132, 82 Wis. 147. 

27. Lewis v. Wilson, 14 S.Ct. 419, 
P51 US! 551; 38> L.Hds 267. 


28. Klepper v. Seymour House 
Corporation of Ogdensburg, 158 N.EH. 
29, 246 N.Y. 85, 62 A.L.R. 955. 

29. Cogburn v. Henson, 103 
ie COR NEe. Gels 

30. Cross references: 
Construction, operation, and effect see 

infra § 85. 

Judgments by consent see Judgments 

§§ 38, 332-338. 

Revival of judgments by agreement 

see Judgments § 1034. 

Setting aside judgment by agree- 
ment: 

Generally see Judgments § 512. 

At subsequent term see Judgments 

§ 441. 


N.W. 


S.E. 


31. Roth v. Goodman, 102 N.Y.S. 
683, 52 Misc. 509. See as sustaining 
this view Patterson v. Hendrix, 72 
Ga. 204; In re Robinson, 100 A. 373, 
116 Me. 125. Compare Fraser v. 
Neese, 137 S.H. 550, 163 Ga. 843 (a 
stipulation between the parties that 
defendant need not file pleadings and 
no default shall be filed for ninety 
days did not bind the court, which 
was not advised thereof, or extend 
the time for filing a defense). 


32. Cordes y. Harding, 150 P. 650, 
27 Cal.App. 474. 
83. London, etc., Bank v. White, 


Macadamized Turnpike Road Co., 90 
A. 134, 243 Pa. 458. 


36. People v. Traeger, 
548, 339 Tll. 356. 


171 N.E. 


37. Harding v. Dam, 173 P. 604, 36 
Cal.App. 748; Schlesinger v. Cable 
Operating Co., 212 N.Y.S. 147, 214 


App.Div. 266; 
CN. Y5). 39:6. 


[a] What constitutes breach of 
stipulation.—Where a stipulation pro- 
vided that defendant consented that 
judgment should be entered for one 
thousand dollars and for stay of ex- 
ecution, and that defendant would 
execute and deliver assignment of 
moneys due under an insurance poli- 
ey, surreptitious filing by plaintiffs of 
a notice of claim with the insurance 
company for one thousand four hun- 
dred dollars was in effect issuance of 
execution, and was to that extent a 
breach of the terms of the stipula- 
tion. Schlesinger v. Cable Operating 
Co: 212) NUYS. 147, (214, App Div... 266. 


38. Hodgkins v. People’s Water 
Cos Ll P46 a 107" Cale 730: 


39. Keys v. Warner, 45 Cal. 60. 
40. Read v. French, 28 N.Y. 285. 
41. Cross references: 
Consent to disobedience 
tions § 874 
Construction, operation, 
see infra § 83. 
Stipulations: 
As to sufficiency of bond see In- 
junctions § 527. 
Conferring jurisdiction see Injunc- 
tions, § 457 


Of parties as affecting liability of 
sureties on bond see Injunctions 
§ 754. 


42. Gentle v. Pantel Realty Co., 
234 N.W. 574, 120 Neb. 630; Alex- 
ander y. Oneida County, 45 N.W. 21, 
76 Wis. 56. 


[a] hus an injunction restrain- 
ing the owner of a county order from 
prosecuting an action against the 


In re Welch, 14 Barb. 


see Injunc- 


and effect 


be modified by stipulation between 
the owner and plaintiff in the injunc- 
tion Suit, so as to allow the action and 
the order to be prosecuted to judg- 
ment and be there stayed. Alexander 
Me Oneida County, 45 N.W. 21, 76 Wis. 


[b] Construction.—A stipulation 
for the modification of an injunction 
against defendants, providing. that 
defendants should fill a ditch for 
such distance as defendants might 
designate, should be construed to re- 
quire designation by plaintiff. 
Gentle v. Pantel Realty Co., 234 N.W. 
574, 120 Neb. 630; Graham v. Pantel 
Realty Co., 284 N.W. 579, 120 Neb. 


630. 

43. Brackebush v. Dorsett, 27 N.E. 
934,138 Ill. 167. ; 

44. See Injunctions § 736. 


45. McCreary County v. Bryant, 
191 S.W. 119, 173 Ky. 363. 


46. Construction, operation, and 
effect see infra § 86. 

47. Cross references: 

Agreement permitting appeal from 


interlocutory order see Appeal and 
Error § 256. 


Bill of exceptions: 


Extension of time for settling of 
see Appeal and Error § 1899. 


Stipulations as to contents of see 
Appeal and Error § 1837. 


Waiver of: 
Notice or filing of settlement of 
see Appeal and Error § 1879. 


Objections to parties to appeal 
see Appeal and Hrror § 1029. 


Signing of see Appeal and Error 
§ 1910. 


Waiving necessity for see Appeal 
and Error § 1807. 
Brief on appeal: 
Dispensing with see Appeal and 
Error § 1582. 
Extension of time for filing see Ap- 
peal and Error § 1605 1/2. 
Conferring jurisdiction on, or abridg- 
ing jurisdiction of appellate court 
see Appeal and Error §§ 125, 126. 
Consent to dismissal of appeal see 
Appeal and Error § 2375. 


* 
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sion of a cause as though arguments had been pre- 
pared and filed on certiorari is not binding on the 
reviewing court,*® since the court 1s entitled to 
know what propositions are relied upon by the pe- 
titioner to sustain the writ directed to the review- 
ing court and to have such propositions supported by 
brief in argument.*® 

[§ 41] 15. Other Stipulations.®° Stipulations, 
other than those discussed above, held ‘talid are 
stipulations as to appointment of administrator by 


foreign court,*! as to attorney’s fees,°° as to costs,°?> 
as to expenses of administration,°* as to presenta- _ 
tion of claim against municipality,°* and permitting 
ease to proceed in dual character.°® Where there 
is a written agreement to the effect that the filing 
of the briefs in the court below is waived, and that 
they may be filed in the appellate court, a motion 
to dismiss for failure to file the briefs in the court 
below will be overruled.*? 


VI. CONSTRUCTION, OPERATION, AND EFFECT 


[§ 42] A. Construction—l. In General. Rules 
applicable to the construction of contracts®* have 
generally been held applicable in the construction 
of stipulations.°® The primary rule in the construc- 
tion of stipulations is that the court must, if pos- 
sible, ascertain and give effect to the intent of the 


tend a stipulation so as to give it an effect beyond 
its terms and beyond what the parties intended.°* 
Its language will not be so construed as to give it 
the effect of an admission of a fact obviously intend- 
ed to be controverted,®” or the waiver of a right not 
plainly intended to be relinquished.** 


parties.°° 


Decision of cause on consent or stip- 
ulation see Appeal and Error § 
3105. 

Extension of time for: 

Filing record see Appeal and Error 
§ 1650. 

Taking or perfecting appeal see 
Appeal and Hrror § 1083. 


Waiver: 
As to time of filing bond see Appeal 
and Error § 1278. 
Of: 
Defects in bond see Appeal and 
Error § 1276. 


Error in appellate court see Ap- 
peal and Error § 3056. 


Necessity for bond see Appeal 
and Error § 1247. 


Notice of appeal see Appeal and 
Error § 1343. 


Right to appeal: 


Before trial or judgment see 
Appeal and Error § 533. 


After judgment see Appeal and 
Error § 534. 

Service of bond see Appeal and 
Error § 1279. 


48. Touche v. Franklin, 207 N.W. 
337, 201 Iowa 480. 


49. Touche v. Franklin, 


50. Construction, operation, 
effect see infra § 87. 


51. Leutzinger v. McNeely, 273 S. 
W. 241, 216 Mo.App. 699 (since a de- 
eree awarding a wife alimony in 
gross survives the death of the wife, 
the appointment of an administra- 
trix by a foreign court is a matter 
the irregularity of which could be 
waived by stipulation). 


52. See cases infra this note. 


[a] Fee of lien claimant’s attor- 
mey.—(1) The court may, at its dis- 
eretion, fix the fee of a lien claim- 
ant’s attorney without evidence, when 
attorneys have stipulated therefor. 
Olson v. Boling, 252 P. 961, 120 Or. 
554. (2) Where a stipulation provid- 
ed for a judgment canceling a separa- 
tion agreement, and for judgment 
earrying out its terms without no- 
tice, and that the husband should pay 
the attorney’s fees, the court could 
not fix such fees in a Summary man- 
ner, without allowing the parties to 
be heard as to their value. All- 
dredge v. Alldredge, 151 P. 311, 20 N. 


supra. 
and 


The court will not, by construction, ex- 


M. 472. 


53. In re McManus’ Estate, (Mo. 
App.) 199 S.W. 422 (a. stipulation 


that advancement of money to pay } 


stenographers and a referee should 
be taxed as costs becomes law of 
the Site as between the signing par- 
ties). 


54 In re Brower, 130 N.Y.S. 191, 
71 Mise. 398, 8 MillsSurr. 104 (where 
a stipulation provided that expenses 
of administration should be borne by 
the life tenant, it did not include 
costs of an accounting contested 
only. by the remaindermen). 


55. Athens v. Miller, 66 So. 702, 
190 Ala. 82 (in an action for death 
against a town, any error in the 
rulings on the pleadings or the evi- 
dence with respect to presentation 
of the claim was cured by an agree- 
ment of counsel admitting that the 
statement required by statute, set- 
ting forth the facts required there- 
under, was duly and properly pre- 
sented within the time required by 
the statute, and that the town coun- 
cil disallowed the claim and refused 
payment thereof). 


56. In re Arms’ Estate, 199 P. 
1053, 186 Cal. 554 (the superior court 
in probate proceeding properly per- 
mitted the parties to stipulate that 
the case should proceed in the dual 
character of proceeding in the es- 
tate for partial distribution and a 
civil action by one of the parties 
against the others to declare and en- 
force his right and title to land). 


57. Adams y. State, 193 S.W. 1067, 
81 Tex.Cr, 114. 


58. See Contracts §§ 481-516. 

59. Ariz.—Crunden-Martin Mfg. 
ei v.. Christy, 196 P. 464, -22, Ariz. 
54. 


Cal.— Peo. v. Nolan, 165 P. 715, 33 
Cal.App, 493. 


Us op ean v. Baylor, 27 Mo.App. 


Mont.—Sweeney v. Great Falls, 
etey,, AR Con OS eb LL Neon tamogor 


Neb,—Abbott v. Lane, 95 N.W. 599, 
4 Neb. (Unoff.) 629. 


N.M.—Alldredge 
P, 311, 20 N.M. 472 


N.Y.—Schroeder v. Frey, 21 N.E. 
410, 114 N.Y. 266, 28 Abb.N.Cas. 96; 


v. Alldredge, 151 


Schroeder v. Frey, 14 N.Y.S. 71, 60165. 


Reasonable construction. 


A construction will be 


Hun 58 [aff 30° -N-BS 66, ls be Nove 

562]; Title Guarantee, etc., Co. v. 

Withers, 105: 4N.¥.S.- 195, 
Tex.—Watrous v. Heirs, 54 Tex. 


65. 
And see cases infra this section. 


60. U.S.—Interstate Business Mens’ 
Acc. Assoc. v. Lewis, 257 F. 241, 168 
C.C.A. 325; Farnsworth v. Union 
Trust; ete.,. Co. 211 Be 9125 19S Oie ae 
290; U. S. v. Germania Importing Co., 
8 Cust.A, 128. 


‘Colo.—Riley v. Lemieud, 132 P. 699, 
24 Colo.App. 184. t 


Iowa.—Clayton County v. Thein, 
216 N.W. 276, 204 Iowa 911. 


PreaeT oS ase Son v. Baylor, 27 Mo.App. 


ne aes v. Cleaveland, 3 Nev. 
oO. 


N.M.—Alldredge v. Alldredge, 151 
P. 311, 20°N.M. 472; Atchison, etce., 
By 0 v. Rodgers, 113 P. 805, 16 N.M. 

Pa.—West Branch Logging Co. v. 
Strong, 46 A. 294, 196 Pa. 51. 


Vt.—Foster v. Dickerson, 24 A. 353, 
64 Vt. 233. 


And see generally Contracts § 482. 


61. -Orr v. Forde, 282 P. 429, 101 
Cal.App. 694; Atchison etc., R. Co. v. 
Rodgers, 113 . Bo »805,.46,¢.NeM aio: 
And see cases infra notes 62 et sea. 

62. U.S.—U. S. v. Wong Hong, 71 
F. 283 [rev 77 F. 168, 23 C.C.A. 110]. 

Cal.—San Jose v. Uridias, 37 Cal. 
339; Seale v. Ford, 29 Cal. 104. 


Fla.—Mutual Loan, ete., Assoc. v. 
Prioe, 19 Fla... 127: 


Ill.—United Breweries Co. v. Bass, 


121 Il.App. 299. 


N.M.—Alldredge v. Alldredge, 151 
P. 311, 20 N.M. 472; Coler v. Santa 
Fe County, 27 P. 619, 6 N.M. 88. 


Tex.—Selkirk v. Watkins 
App.) 105 S.W, 1161. 


wie Ala.—Baker v. Starling, 39~-So. 


Kan.—Hiatt v. Auld, 11 Kan. 176. 
Me.—Buck v. Spofford, 35 Me. 526. 


Mass.—Huntington y. Saunders, 43 
N.E. 1035, 166 Mass. 92. 


Minn.—Barker y. Keith, 11 Minn, 


(Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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.placed upon the stipulation which will render it rea- 
sonable and just to both parties, rather than unrea- 


\ 


eet 


> 


sonable or unjust.®* - 


Liberal construction. While as a general rule stip- 
ulations are to be construed liberally and for the 
furtherance of justice,*® still construction can only 
be had where there is room for construction; and, 
in the absence of a showing as to surrounding cir- 
cumstances, it is the duty of the courts to ascer- 
tain the intent of the parties from the stipulation as 
evidenced by the writing, and no words are to be 
added to it or substituted in its stead.®° 


In cases of doubt, that 
construction will be adopted which is most favorable 
to the party in whose favor the stipulation was 


Favorable construction. 


made.§?7 


Meaning of words and phrases. Words or phrases 
are to be given their ordinary and popular meaning 


if the context does not show that 


Neb.—Lau v. W. B. Grimes Dry- [ff 


Goods Co., 56 N.W. 954, 38 Neb. 215. 


N.M.—Alldredge v. Alldredge, 151 
RP. 31,20 N.M, 472. 


N.Y.—In re Metropolitan El. R. Co., 
32 N.E. 1043, 186 N.Y. 500; In re 
Rochester, 32 N.E. 702, 136 N.Y. 83, 
19 L.R.A. 161; Schroeder vy. Frey, 
21 N.E. 410, 114 N.Y. 266, 23 Abb.N. 
Cas. 96; People ex rel. Guernsey v. 
Somers, 130 N.Y.S. 761, 138 N.Y.S. 
1136, 153. App.Div. 623 [aff 102 N.H. 
1110, 208 N.Y. 621]; Dean v. Marsh- 
all, 35 N.Y.S. 724, 90 Hun 335; Peo- 
ple v. Stephens, 51 How.Pr. 227. 


Tex.—King v. Elson, 30 Tex. 246. 


Wis.—MecNaughton y. Thayer, 
Wis. 290. 


[a] Thus a stipulation in manda- 
mus to compel a county treasurer to 
pay to relator money coilected for 
publication of tax sales pursuant to 
statute, that relator ‘thas performed 
all the conditions precedent to re- 
covering payment for the work so 
performed” by him merely means 
that he had done the work entitling 
him to receive payment, provided 
the designatien of his paper as a pa- 
per for official publication was law- 
ful. People ex rel. Guernsey v. 
Somers, 130 N.Y.S. 761, 138 N.Y.S. 
1136, 153 App.Div. 623 [aff 102 N.E. 
1110, 208 N.Y. 621]. 


[b]. Stipulating party out of court. 
—A stipulation will not be given a 
forced construction which will re- 
sult in holding that one of the par- 
ties thereto has stipulated himself 
out of court. Rio Grande Oil Co. v. 
Upton Oil Co., 266 P. 3, 33 Ariz. 474. 


64. U.S.—Arkansas Valley Sugar 
Beet, etc., Co. v. Ft. Lyon Canal. Co., 
poe OOl OT CLCLALS (S5L>) it David 
Bradley Mfg. Co. v. Hagle Mfg. Co., 
Bie Be 2987. , 

Ark.—Brooks y. Daniels, 256 S.W. 
376. 

Cal.—Sacramento County Reclama- 
tion Dist. No. 535 v. Hamilton, 44 P. 
1074, 112 Cal. 603; Seale v. Ford, 29 
Cal. 108; Peo. v. Nolan, 165 P. 715, 
33 Cal.App. 498. 

Ga.—Dixon v. Hawkins, 27 S.E. 
188, 100 Ga. 5; Patterson v. Collier, 
75 Ga. 419, 58 Am.R. 472. 

Tll.— Lake Shore, etc., R. Co. v. Hes- 
sions, 37 N.E. 905, 150 Ill. 546; Back- 
man v. Cleveland, etc., R. Co., 174 Ill. 
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App. 269. 


Me.—Hatch v. Dennis, 10 Me. 246. 
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a peculiar sense.®® 
are to be given their technical meaning,®® but should 
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Technical words and phrases 


not be permitted to vitiate the plain terms of the 


they are used in 


Mass.—Hodges v. Pingree, 108 
Mass. 587. 

Mo.—Hall v. Goodnight, 37 S.W. 
916, 138 Mo. 576; Christy v. Chicago, 
ete., R. Co., 70 Mo.App. 43; State v. 
Hannibal, ete, R. Co., 34 Mo.App. 
596; Hannah vy. Baylor, 27 Mo.App. 


302. 


Neb.—Johnson v. English, 74 N.W. 
47, 53 Neb. 530. 


N.M.—Alldredge v. 
P. 311, 20 N.M. 472. 


N.Y.—Herman v. Michel, 55 N.Y.S. 
359, 36 App.Div. 127; Bates v. Hard- 
ing, 45 N.Y-.-S. 396; 17. App;Div.) 609; 
Laney v. Rochester R. Co., 30 N.Y.S. 
346, 81 Hun 346; Van Wormer v. Van 
Wormer, i1 N.Y.S. 247, 57 Hun 498; 
Woodruff v. Bush, 8 How.Pr. 119. 


Pa.—Nesbitt v. Turner, 26 A. 750, 
155: Pa. 429. 


Alldredge, 151 


Tenn.—Provident Loan Bank _  v. 
Parham, 194 S.W. 570, 137 Tenn. 483; 
Jones v. Kimbro, 6 Humphr. 319. 


Tex.—Texas Employers’ Ins. Assoc. 
v. Wright, (Civ.App.) 297 S.W. 764 
[mod (Commn.App.) 4 S.W.(2d) 31]. 


Wis.—Hubbard Steel Fdy. Co. v. 


Co.4. 171° Ni Ws 
McNaughton vy. 


Federal Bridge, etc., 

949, 169 Wis. 277; 

Thayer, 17 Wis. 296. 
And see generally Contracts § 511. 


65. U.S.—Mutual L. Ins. Co. v. 
Harris, 97 U.S. 331, 24 L.Ed. 959. 


Colo.—Keator v. Colorado Coal, 
ete., Co., 32 P. 857, :°3 Colo.App. 188. 


La.—Levy v. Rich, 30 So. 377, 106 
La. 243. 


Mo.—Hanchett Bond Co. v. Glore, 
232 S.W. 159, 208 Mo.App. 169. 


Nev.—O’Neale v. Cleaveland, 3 Nev. 
485. 


N.Y.—Heller v. 
257. 

Vt.—Foster y. Dickerson, 24 A. 253, 
64 Vt. 233. 


[a]. When strictly construed.—A 
stipulation waiving or relinquishing 
an important substantial right will 
be strictly construed. Burnham v. 
North Chicago St. R. Co., 88 F. 627 
(a waiver of a jury trial). 


66. Hanchett Bond Co. v. Glore, 
232 S.W. 159, 208 Mo.App. 169. 


67. Sweeney v. Great Falls, etce., 
‘R. Co., 29 P. 15, 11 Mont. 523. See In 
re Rich Hardware Co., 196 P. 454, 22 
Ariz. 254 (a party in a colloquy in 


Peterson, 3 N.Y.S. 


In favor of effectiveness. 
avoided, if possible, which will make the stipulation 
frivolous or ine‘fectual.*4 


stipulation’? unless they were evidently used in a 
different sense.74 
reference to extrinsic facts or circumstances are to 
be construed secundum subjectam materiam.? 


Recitals in stipulation. 
occasion of the stipulation are to be considered. 


And words or phrases used with 


Recitals of the cause and 


A eonstruction will be 


Good faith. The court will strive to avoid a con- 
struction which would make the stipulation decep- 
tive or misleading,’® and will seek an interpretation 
which is consonant with good faith and honest pur- 
pose on the part of the attorneys;7® and a construc- 
tion will not be adopted which will permit of its 
being used as a trap to the disadvantage of one of 


court constituting a stipulation will 
be held to that meaning which he 
knew the other party to the agree- 
ment supposed his words to bear, if 
his language may be understood in 
more senses than one). 


68. Colo.—Riley v. Lemieux, 132 P. 
699, 24 Colo.App. 184. 


Mass.—Hodges vy. 
Mass. 585. 


Miss.—Moorer v. Leland Lumber 
Co., 48 So. 621, 95 Miss. 508. 


Neb.—Spear v. Olson, 175 N.W. 
1012, 104 Neb. 139. 


N.Y.—Matter of McCusker, 51 N.Y. 
S. 281, 23 Mise. 446. 


BS ge gh ee v. Haworth, 78 Pa. 


ant see generally Contracts §§ 489— 


69. Andrew v. People’s State Bank, 
234 N.W. 542, 211 Iowa 649; Welsh 
v. Blackwell, 14 N.J.Liaw 344; Val- 
entine vy. Citizens’ Nat. Bank, 10 Abb. 
N.Cas. (N.Y.) 188; Steele v. Moss, 34 
N.W. 237, 69 Wis. 496, 2 Am.S.R. 756. 


[a] Thus a stipulation “to plead 
in ten days” did not cover a special 
agemurrer. Welsh v. Blackwell, 14 
N.J.Law 344. 


70. Christ v. Pacific Mut. L. Ins. 
Co., 231 Itl.App, 439 [aff 144 N.E. 161, 
321 THN 25K 


71. Wilkins v. Hukill, 73 N.W. 898, 
115 Mich. 594 (where a stipulation 
referring to the “heirs” of an estate 
was confined by construction to lega- 
tees who were parties to the stipula- 
tion). 


Pingree, 108 


/72. Hodges v. Pingree, 108 Mass. 
585. 
73. Wannah v. Baylor, 27 Mo.App. 


302; Matter of Rochester, 32 N.H. 


702, 136°N.¥. 83, 19° LRA, P61, 


74: Peo. v. Nolan, (165° Py 2715, 133 
Cal.App. 493; Honlahan v. Sacketts 
Harbor, etc., R. Co., 24 How.Pr. (N. 
Y.) 155; Yaws v. Jones, (Tex.) 19 S. 
W. 446; Clason v. Shepherd, 10 Wis. 
356. 

75. Citizens’ Bank of Wichita v. 
Farwell, 56 F. 570; Van Aernam v. 
Bleistein, 7 N.E. 537, 102 N.Y. 355. 


76. Keator v. Colorado Coal, etc., 
Co., 32 P. 857, 3 Colo.App. 188;-Welsh 
y. Blackwell, 14°N.J.Law 344; Val- 
entine v. Central Nat. Bank, 10 Abb. 
N.Cas. (N.Y.) 188. And see generally 
Contracts § 508. 
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the parties.** something which was not true.®? 


Understanding of one party presumptively known 
to other. Where the language of one party may be 
understood in more senses than one, it is to be in- 
terpreted in the sense in which he had reason to 
suppose it was understood by the other party."* 


Practical construction by acts of parties. 
the parties to a stipulation have given a practical 
construction to it by their acts and conduct, such 
construction is entitled to great, if not controlling, 
weight in determining its proper meaning.*® 


Grammatical construction. 


manifest intention of the parties.*° 
Clerical errors and omissions. 


must be read according to the intention of the par- 
ties in spite of clerical errors and omissions.*? 


Stipulation contradicting evidence in the ease will 
not be construed to mean that the parties agreed to 


77. Riley v. Lemieux, 132 P. 699, 
24 Colo.App. 184; Joseph Denunzi 
Fruit Co. y. Pennsylvania Co., 172 Ill. 
App. 277. 

78. Kleinschmidt v. Morse, 1 Mont. 
103; Welsh v. Blackwell, 14 N.J.Law 
344; Vandyke v. Weil, 18 Wis. 291. 


79. Cal.—Donner v. Palmer, 
Cal. 629. 

Fla.—Lawyers’ Co-operative Pub. 
Co. v. Bennett, 16 So. 185, 34 Fla. 302. 


I1l.—Lyon v. Hammond, etc., R. Co., 
47 N.E. 775, 167 Ill. 527; Lake Shore, 
etce., R. Co. v. Hessions, 37 N.E. 905, 
150 ll. 546. 


Ind.—Adams vy. Davis, 9 N.B. 162, 
109 Ind, 10. 


Iowa.—Bonad v. Cedar Rapids Home 
for Aged Women, 62 N.W. 838, 94 
Iowa 458. 


Miss.—Saffold v. Horne, 18 So. 433, 
72 Miss. 470. 


Mo.—White v. Herminghausen, 205 
S.W. 624, 275 Mo. 687; Hall v. Good- 
night, 37 S.W. 916, 138 Mo. 576. 


Mont.—kKleinschmidt vy. Morse, 1 
Mont. 104. 


51 


N.Y.—Queck-Berner v. Macy, 148 
N.E. 543, 240 N.Y. 341. 
Philippine.—Toa v. Alvarez, 11 


Philippine 146. 


S.C.—State v. Pacific Guano Co., 
ZSigns.G.. 69. 


And see generally Contracts § 517. 


80. Saffold v. Horne, 18 So. 433, 
72 Miss. 470, 485. And see generally 
Contracts § 493. 


“Grammar should not be permitted 
by courts of law to override the com- 
mon understanding of men. If it did, 
and the rights of men depended on 
the accurate use of Murray’s gram- 
mar, it is to be feared that some of 
our professional brethren would often 
ruin their clients.” Saffold v. Horne, 
supra, 

81. Gentle v. Pantel Realty Co., 


234 N.W. 574, 120 Neb. 630. And see 
generally Contracts § 503. 


¢2.- Globe, etc., F’. Ins. Co. v. Port- 
er, 291 S.W. 6, 218 Ky. 168. 
83. Wade v. St. Paul Citizens’ 


eee Bank, 206 N.W. 728, 165 Minn. 
96. 


— 


Strict grammatical 
construction will not be permitted to override the 


templation.®? 


Where 
cumstances, 


Application to situation then existing. A stipu- 
lation made during the trial of the case is to be 
construed as covering the situation then existing, 
and not as controlling future conditions not in con- 


[§ 43] 2. Subject Matter and Surrounding Cir- 
| The stipulation is to be interpreted 
with reference to its subject matter,®* and is to be 
read and construed in the light of the surrounding 
circumstances,®® including the state of the plead- 
ings,®* the allegations therein,®* the attitude of the 
parties in respect of the issues,** and the statutory 
provisions affecting the subject matter.*’® 


But the 


construction is not dependent on the secret purposes, 


The stipulation 


84 Orr v. Forde, 
Cal.App. 694; Peo. v. Nolan, 165 P. 
715, 33 Cal.App. 493; Welsh v. Black- 
well, 14 N.J.Law 344; Haubert v. Ha- 
worth, 18>. Pa. 208. 

85. U.S.—United Dye Wood Co. v. 
Powers, 44 F.(2d) 399; Dickerson v. 
Matheson, 57 F. 524. 

Cal.—Orr v. Forde, 282 P. 429, 101 
Cal.App. 694; Peo. v. Nolan, 165 P. 
715, 33 Cal.App. 493. 

Colo.—Riley v. Lemieux, 132 P. 699, 
24 Colo.App. 184. 


Conn.—Cumnor v. Sedgwick, 34 A. 


763, 67 Conn. 66. 
Idaho.—Nez Perces County v. 
Latah County, 31 P. 800, 3 Idaho 


(Hasb.) 413. 


Ill.—Harding vy. Harding, 54 N.E. 
6041805 TH. 5022 AL BS Dick—Co.n vy. 
Sherwood Letter File Co., 42 N.E. 
440, 157 Ill. 325; Lake Shore, etc., R. 
ae v. Hessions, 37 N.E. 905, 150 Ill. 
546. 

Ind.—Wheat v. Ragsdale, 27 Ind. 
191; Homsher, ete., Co. v. Altoffer, 
Poy Co., 143 N.E. 638, 81 Ind.App. 
DOs 

Mich.—Security Trust Co. v. Gla- 
zier, 185 -N.W. 904, 170 Mich. 26. 


Mo.—Hall vy. Goodnight, 37 S.W. 
916, 1388 Mo. 576; -Christy v. Chicago, 


etc., R. Co., 70 Mo.App. 46; Camp v. 
Schuster, 51 Mo.App. 406; State v. 
Hannibal, etc., R. Co., 34 Mo.App. 


Be? Hannah v. Baylor, 27 Mo.App. 
vu . 


N.Y.—Hine v. New York El. R. Co., 
43 N.E. 414, 149 N.Y. 154; Deye v. 
Morss, 39 N.E. 81, 144 N.Y. 216; Mat- 
ter of Rochester, 32 N.E. 702, 186 N. 
Yo 8a 19 VL RIAY TOL; Riges =v. Com- 
mercial Mut. Ins. Co., 25 N.E. 1058) 
25) N.Ye Tjello?r DR Ay 684) 21) Arm SUR, 
716; » Schroeder v.. Frey; 21 N.B. 410) 
114 N.Y. ~ 266, .23) Abb.N.Gas: 96; 
Schroeder v. Frey, 14 N.Y.S. 71, 60 
Hun 58; Carr v. Hills Archimedean 
Lawn Mower Co., 12 Daly 3832. 


Or.—Small v. Lutz, 58 P. 80. 


Philippine.—MeMicking y. Sprung- 
li, 27 Philippine 125. 


ae Tex.—Watrous v. McKie, 


vVt.—Standard Granite Co. Quar- 
ries v. Aikey, 30 A. 806, 67 Vt. 116; 
Foster v. Dickerson, 24 A. 253. 64 Vt. 


54 Tex. 


motives, or expectations of one of the parties.°° 


[§ 44] 3. Construction as Whole. 
must be. construed as a whole and the intention of 
the parties collected from the entire instrument, and 
not from detached or isolated portions.°+ 


A stipulation 


282 P. 429, 101] 233. 


Wis.—_Wakeley v. Delaplaine, 15 
Wis. 554. : 


And see generally Contracts § 514. 


86. Cal.—Orr v. Forde, 282 P. 429, 
101 Cal.App. 694; Peo. v. Nolan, 165 
P. 415, 33 Cal_App. 493. 


Iowa.—Norman v. Dougan, 208 N. 
W. 366, 201 Iowa 923. 


N.Y.—Van Aernam v. Bleistein, 7 
NB bak, LOZ ANY, toe 


Tex.—Yaws v. Jones, 19 S.W. 445; 
Supreme Council, ete., vy. Anderson, 61 
Rex. 300: 


Wash.—Canada Settlers L. & T. Co. 
v. Murray, 56 P. 368, 20 Wash. 656. 


37. Orr -v.., Horde, 2820. 4295 anon 
Cal.App.-.694; Peo. v. Nolan, 165 P. 
715, 33 Cal.App. 493; Atlantic Nat. 
Bank v. Franklin, 55 N.Y. 235; Chase 
v. Miller, 41 Pa. 403. 


88. Orr v. Forde, 282 P. 429, 101 
Cal.App. 694; Peo: v. Nolan, 165 PB 
715, 33 Cal.App. 493; Yaws v. Jones, 
(Tex.) 19 S.W. 443. 


s9. Orr v. Forde, 282 P.. 429, 101 
Cal.App. 694; Peo. v. Nolan, 165 P. 
715, 33 Cal.App. 493; Rolfe v. Bur- 
lington, etc., R. Co., 40 N.W. 267, 39 
Minn, 398. 


$0. Ex p. Hayes, 9 So. 156, 92 Ala. 
120; Watrous vy. McKie, 54 Tex. 72. 


91. Cal—Scarf v. Aldrich, 32 P. 
324, 97. Cal.-~360,, 33°" Am. SR.” 190: 
Healdsburg Bank v. Hitchcock, 18 P. 
648, 76 Cal. 489; San Francisco vy. 
Fulde, 37 Cal. 354; San Jose y. Urid- 
ias, 37 Cal. 339; Moore v. California 
Michigan Land Co., 203 P. 139, 55 Cal. 
App. 184; In re Davidson, 131 P. 67, 
21 Cal.App. 118. 


Ill—A. B. Dick Co. v. Sherwood 
Letter File Co., 42 N.E. 440, 157 Ill. 
325; Johnson yv. Estabrook, 84 Ill. 77; 
Pearce v. Walker, 229 Ill.App. 133. 


Ind.—McElwaine v. Hosey, 35 N.E. 
272, 185 Ind. 481. 


Iowa.—Clayton v. Thien, 216 NW. 
276, 204 Iowa 911; Bond v. Cedar Rap- 
ids Home for Aged Women, 62 N.W. 
838, 94 Iowa 458. 


Ky.—Jones vy. Northern Assur. Co., 
207 S.W. 459, 182 Ky. 701. 


Mass.—Ratner v. Hill, 170 N.E. 69, 
270 Mass. 249; Furber v. Dane, 89 N. 
EK. 227, 203 Mass. 108. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 44-47] 


Several instruments. All the writings, if there 
are more than one, are to be treated as parts of one 
instrument and construed together.®? 
is no conflict between them, effect will be given to 


both.®° 
[§ 45] 4. Expressio Unius. 


tions.°* 


_[§ 46] 5. Implied Terms and Qualifications.®® 
When the language is plain and free from ambiguity, 
the understanding of the parties must be ascertained 
from its terms,°® and then whatever those terms 


_Mich.—Security Trust Co. v. Gla- 
zier, 135 N.W. 904, 170 Mich. 26. 


Minn.—Christianson vy. Nelson, 78 
N.W. 875, 79 N.W. 647, 76 Minn. 36. 


Neb.—Gentle v. Pantel Realty Co., 
234 N.W. 574, 120 Neb. 630. 


N.Y.—Matter of Metropolitan El. R. 
Co., 32 N.E. 1043, 186 N.Y. 500; Van 
Aernam v. Bleistein, 7 N.E. 537, 102 
N.Y. 355; Herman y. Michel, 55 N.Y. 
S. 359, 36 App.Div. 127; 
schall, 35 N.Y.S. 724, 90 Hun 335; 
Fletcher v. Massachusetts Ben. L. 
ASSOC. 5 29° N.Y-S. 173, 78 -Hun, 311; 
Lewis v. Yagel, 28 N.Y.S. 333, 77 Hun 
337; Export Trucking Co. v. Sheldon, 
119 N.Y.S. 209; Burroughs v. Garri- 


Dean v. Mar- 


son, 15 Abb.Pr.N.S. 146; Peo. v. Ste- 
phens, 51 How.Pr. 230. 
S.C.—W oodstock Hardwood & 


Spool Mfg. Co. v. Charleston Light & 
Water Co., 66 S.E. 194, 84 S.C. 306. 


Tex.—Combes v. Stringer, 106 Tex. 
427, 167 S.W. 217 [rev (Civ.App.) 142 
S.W. 668]; White v. Love, (Civ.App.) 
174 S.W. 913; Cable v. Jackson, 42 
Sow. 136, 16 Tex.Civ.App. 579; 
lor v. Brown, 27 S.W. 911, 8 Tex.Civ. 
App. 261. 


W.Va—State v. Larue, 17 S.E. 397, 
37 W.Va. 828. 


Wis.—McNaughton v. Thayer, 17 
Wis. 296; Maxwell v. Jarvis, 14 Wis. 
506. 


And see generally Contracts § 486. 


> 92. Moulton v. Ellmaker, 30 Cal. 
527; Stark v. Pierce City Real Hstate 
Co., 10 S.W. 877, 97 Mo. 449; Combes 
v. ‘Stringer, 167 SiW.. 217," 106— ‘Tex. 
427. 


93. Combes y. Stringer, supra. 


94. U.S.—Connell Bros. Co. v. Die- 
derichsen, 213 F. 737, 130 C.C.A. 251. 


Cal.—Sunset Lumber Co. v. Smith, 
272 P. 1068, 95 Cal.App. 307. 


Ga.—Evans v. Thompson, 
128, 143 Ga. 61. 

Ind.=State Nat. Bank v. Bennett, 
86 N.E. 551, 8 Ind.App. 679. 


Iowa.—Borland v. Chicago, etcs, 
Co., 42 N.W. 590, 78 Iowa 94. 


La.—Bunol v. Bunol, 97 So. 386, 154 
La. 159. 

Mo.—Schmitz v. St. Louis, ete., R 
Co., 46 Mo.App. 380. 

N.Y.—Woodbury v. Morton, 44 How. 
r=: 6. 


Tex.—White v. McFarlin, 14 S.W 
200, 77 Tex. 596; Oliver v. West Lum- 
ber Co., (Civ. App. ) 287 S.w. 100. 


Utah.—Gee v. es 199 P. 680, 58 
Utah 445. 

Vt.—Brown v. Aitken, 99 A. 265, 90 
Vt. Shs 


84 S.E. 


R. 


[60 C. J.—5] 


The doctrine that an 
express mention of one thing implies the exclusion 
of another has frequently been applied to stipula- 
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fairly imply will be deemed embraced within it.9* 
But the courts are strongly disinclined to import into 
an unqualified stipulation reservations or qualifica- 
tions which might readily have been inserted by the 


parties if such had been their intention.°§ 


[§ 47] B. Operation and Effect—1. In General. 
In the absence of fraud,°® or mistake,! or of undue 
influence or collusion,? and subject to the limitation 


that the stipulation is one which the parties may 


stipulation ;® 


Wash.—Nasser 
470, 70 Wash. 685. 


Wyo.—Baylies v. Vanden Boom, 278 
P. 551, 40 Wyo. 411, 70 A.L.R. 924. 


And see generally Contracts § 500. 


[a] Tlustration.—_-The statement 
of one purpose for which evidence 
may be offered in an agreement touch- 
ing a case pending will exclude evi- 
dence offered for any other purpose. 
White v. McFarlin, 14 S.W. 200, 77 
Tex. 596. 


Expressio unius est exclusio alter- 
ius see 25 C.J. p 220. 


95. Generally see Contracts § 521. 


96.. Little v. Jacks, 8 P. '856,.9 P. 
264, 11 P. 128, 68 Cal. 348; Schroeder 
v. Frey, 21 N.E. 410, 114 N.Y. 266, 23 
Abb.N.Cas. -96. 


$7. Schroeder v. Frey, supra. 


98. Cal.—Peo. vy. Grundell, 17 P. 
214, 75 Cal. 301. 


Md.—Lanahan v. Heaver, 26 A. 866, 
Md. 605. 


Mo.—Hammontree vy. Huber, 39 Mo. 
App. 326. 


N.Y.—Cox v. New York Cent., etc., 
Re Soy GS ONLY. 4145). Honlahan: “vi 
Sackett’s Harbor, etc., R. Co., 24 How. 
Pr. 155; Brown vy. Sprague, 5 Den. 
545. 


Tex.—Yaws v. Jones, 19 S.W. 443. 
Wis.—Noonan y. Orton, 22 Wis. 84. 


[a] Rule applied.—(1) Where 
there is an unqualified stipulation 
that a deposition may be read in evi- 
dence at the trial, the condition that 
it should be shown that the witness 
could not be produced cannot be im- 
plied. Peo. v. Grundell, 17 P. 214, 75 
Cal. 801. (2) But it has frequently 
heen ‘held that the force of a stipula- 
tion without words of limitation is 
not confined to the trial in which it 
is made, but is available upon a new 
trial after a mistrial or reversal and 
remand. -Farmers’ Trust, etc., Bank 
v. Ketchum, 8 F.Cas.No. 4. 670, .4 Mc- 
Lean 120; "Cox v. New York Cent., 
ete:, RR. Co., 63 N.Y. 414; Lennon v. 
Smith, 22 N.Y.Civ.Proc. 22. 


99. Fickling v. Jackman, (App. 
259 P. 84 [superseded 203 Cal. 657, Pe 
P. 810]; Calzada v. Pagan, 23 Porto 
Rico 58; Beck vy. South Carolina 
Northwestern’ R. Co., 83 S.H. 335, 99 
S.C. 310. And see infra § 98. 


1. Fickling v. Jackman, (App.) 259 
P. 84 [superseded 265 P. 810, 203 Cal. 
657]. And see infra § 99. 


2. See infra § 98. 
3. See supra §§ 19-41. 
4 See supra §§ 3-17. 


[a] Circumstances under which 
court may consider defective stipula- 


v. Gaston, 127 P. 


17 


validly make,* and that all the elements and requi- 
sites of a valid stipulation are present,‘ a stipulation 
acts as an estoppel upon the parties thereto and is 
conclusive of all matters necessarily included in the 
but not of matters which are not so 


tion.—Ordinarily a stipulation which 
provides that neither party shall be 
prejudiced thereby should not be con- 
sidered by the court, but it may do 
so where both parties in their evi- 
dence and in their arguments refer to 
the stipulation and its effect. Miller 
weet Crhins, 216 N.W. 27, 204 Iowa 
‘ . 


5. U.S.—Hotchkiss v. New York 
Nat. City Bank, 200 F. 299 [aff 201 F. 
C64); (UGSeve Bird "1 Cust Ay 229" 


Ala.—Samuels v. Scott, 103 So. 848, 
212 Ala. 679. 


Ariz.—Brooklyn Min., etce., Co. 
Miller, 108 P.-471, 13 Ariz. 217. 


Ark.—Franzen y. Juhl, 32 S.W.(2d) 
627, 182 Ark. 663; Wilmot v. West, 
228 S.W. 735, 148 Ark. 41. 


Cal.—Taboada v. Sociedad Espanola 
De Beneficencia Mutua, 215 P. 673, 191 
Cal. 187, 27 A.L.R. 1508; Michelin 
Tire Co. of California v. Coleman & 
Bentel Co... 178 Ps 507; 179..Calk, 598): 
Haese v. Heitzeg, 114 P. 816, 159 Cal. 
569; Grady v. Porter, 53 Cal. 680; 
Lawrence v. Ballou, 50 Cal. 258; Reyn- 
olds.v. Lawrence, 15 Cal. 359; Broth- 
erton v. Hart, 11 Cal. 405; Fickling v. 
Jackman, (Anpv.) 259 P. 84 [super- 
seded 265 P. 810, 203 Cal. 657]; Stan- 
ton v. Santa Ana Sugar Co., 257 F. 
907, 84 Cal.App. 206. 


Colo.—Water Supply, etce., Co. v. 
Larimer, etc., Reservoir Co., 53 P. 386, 
25 Colo. 938. 


D.C.—Whelan v. Welch, 269 F. 689, 
50 App.D.C..17%3. 


Idaho.—Commercial. Credit Co. 
Mizer, 296 P. 580, 50 Idaho 388. 


Ill.—Heinze v. Industrial Commn., 
123 N.E. 598, 288 Ill. 342; Peo. v. An- 
derson, 87 N.E. 917, 239 Ill. 168; Chi- 
eago v. Drexel, 30 N.E. 774, 141 M1. 
89; Dinet v. Eigenmann, 96 Ill. 39; 
Bachman v. Wilkins, 194 Ill.Anp. 232; 
Springer v. David Bradley Mfg. Co., 
191 Ill.App. 45. 


Ind.—Brownlee v. Hare, 64 Ind. 311; 
Sidener vy. Essex, 22 Ind. 201. 


Iowa.—Underwood v. Modern 
Workmen of America, 119 N.W. 610, 
141 Iowa 240; Van Horn v. Burling- 
ton, ete., R. Co., 28 N.W. 547, 69 Iowa 
239; Updegraft v. Edwards, 45 Iowa 
513) 


Kan.—Lindley v. Atchison, etc., R. 
o., 28 P. 201, 47 Kan. 432; Noble v. 
Harter, 49 P. 794, 6 Kan.App. 823. 


Ky.—Stevenson v. Illinois Cent. R. 
Co., 163 S.W. 747, 157% Ky. 561. 


La.—Di Ceispino v. Bares, 5 
App. (Orleans) 69. 


Me.—Boynton v. Acme Canning Co., 
LOOM 182) a8) Miers P45); NTL eave 
Davis, 95 A. 518, 114 Me. 109; Hatch 
v. Dennis, 10 Me. 244. 
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included;* and a stipulation wholly prospective in 
its operation will not constitute a waiver of any 
rights or claims accruing prior to its execution.’ 


Conclusiveness on subsequent trial. 
siderable diversity of holding as to the effect of 
stipulations on a subsequent trial of the same cause. 
This diversity of holding is due to some extent, but 
not altogether, to the nature of the subject matter 
and to the provisions of the particular stipulation 


in suit. 


Md.—Salfner v. State, 35 A. 885, 84 
Mad. 299; Merchants Bank vy. Marine 
Bank, 3 Gill 96. 


Mass.—Masonic Bldg. Assoc. v. 
Brownell, 41 N.E. 306, 164 Mass. 306. 


Mich.—Leo v. Meyerhoven, 226 N. 
W. 236, 247 Mich. 490; In re Park 
Site on Private Claim 16, 225 N.W. 
498, 247 Mich. 1; Collins v. Searight- 
Downs Mfg. Co., 222 N.W. 84, 245 
Mich. 41; Felton v. Wedthoff, 151 N. 
W. 727, 185 Mich. 72; Backus v. Kill- 
master, 127 N.W. 779, 162 Mich. 594; 
Petrie v. Torrent, 65 N.W. 557, 107 
Mich. 648; Alexander v. Rice, 18 N.W. 
214, 52 Mich. 451. 


Minn.—Olson v. Moulster, 162 N.W. 
1068, 137 Minn. 96; Shaw v. Hender- 
son, 7 Minn. 480. 


en v. McLeod, 11 So, 


; Mo.—Hanchett Bond Co. v. Glore, 
232 S.W. 159, 208 Mo.App. 169; 
Slaughter v. Protective League L. Ins. 
Co., 223 S.W. 819, 205 Mo.App. 352; In 
re McManus, (App.) 199 S.W. 422; 
Stone v. St. Louis Union Trust Co., 
166 S.W. 1091, 183 Mo.App. 261; Ham- 
‘montree vy. Huber, 39 Mo.App. 326. 


Neb.—Folts v. Globe L. Ins. Co., 227 
N.W. 455, 119 Neb. 148; Tecumseh 
Nat. Bank v. Harmon, 66 N.W. 1128, 

_48 Neb. 222. 


Nev.—In re Foley, 51 P. 834, 52 P. 
649, 24 Nev. 197. 


N.H.—Dinsmore v. Manchester, 
A. 533, 76 N.H. 187. 


N.J.—Carter v. Public Service Gas 
Co., 126 A. 456, 100 N.J.Law 374: 


N.Y.—Van Aernam v. Bleistein, 7 
N.B. 537, 102. N.Y..°355; Dimick -v. 
Dimick, 243 N.Y.S. 414, 230 App.Div. 
99; Wanamaker v. Otis El. Co., 175 
N.Y.S. 78, 186 App.Div. 655 [aff 176 
N.Y.S. 905, 188 App.Div. 978, and mod 
126 N.E. 718, 228 N.Y. 192]; In re 
Cushman, 163 N.Y.S. 712, 177 App.Div. 
127; Bowers v. Durant, 43 Hun 348; 
Rotberg v. Hebron, 157 N.Y.S. 788; 
‘Keenan v. Gantert, 20 N.Y.S. 38; Van 
Zandt v. Van Zandt, 10 N.Y.S. 200, 23 
TaN a 328; Peo. v. Boyd, 2 Edw. 

N.D.—Simons v. Dowd, 186 N.W. 
261, 48 N.D. 540. 


Ohio.—Garrett v. Hanshue, 42 N.E. 
256, 53 OhioSt. 482, 35 L.R.A. 321; Ish 
v. Crane, 13 OhioSt. 574. 
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Okl.—Ingraham y. Byers, 150 P. 
905, 50 Okl. 4638. 
Or.—Olson vy. Boling, 252 P. 961, 


120 Or. 554; Oregon-Washington R., 
etc., Co. v. Cascade Contract Co., 197 
P. 1085, 200 P. 1034, 101 Or. 582. 


Pa.—Long’s Appeal, 92 Pa. 171; 
Fursht v. Overdeer, 3 Watts&S. 470; 
Gratz v. Philips, 2 Penr.&W. 410; 
Pizer v. Voyle, 8 Luz.Leg.Reg. 69. 


Porto Rico.—Calzada v. Pagan, 23 
Porto Rico 58. 


S.C.—Beck yv. Northwestern R. Co., 
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[§§ 47-48 


[§ 48] 2. Persons Concluded—a. In General. As 
already shown, subject to certain limitations, parties 
to stipulations are bound thereby.° 


And this rule, 


it has been held, is applicable to the federal govern- 


There is con- 


ment as well as to individuals,’® to parties by class 
representation,!1 and generally to defendants in 
criminal eases, although acéording to the weight 
of authority they will not be permitted to waive the 
right to jury trial.1* But the general rule is well set- 
tled that parties cannot by stipulation affect any 


rights but their own,1* and that the rights of parties 


83 S.E. 335, 99 S.C. 310. 


\ 
Tenn.—Obion County v. Coulter, 
284 S.W. 872, 153 Tenn. 469; Sage v. 
Dayton Coal, etce., Co., 251 S.W. 780, 
148 Tenn. 1. 


Tex.—Crabtree v. Whiteselle, 65 


Tex. 111; Oliver v. West Lumber Co., 
(Civ.App.) 287 S.W. 100; , Stark v. 
Leonard, (Civ.App.) 212 S.W. 677; 


Colonial Land, ete., Co. v. Joplin, (Civ. 
App.) 184 S.W. 537. 


Utah.—Rickenberg v. Capitol Gar- 
age Co., 249 P. 121, 68 Utah 30, 50 
A.L.R. 1303. 


Vt.—Commercial Bank v. Clark, 28 
Vt. 325. 


Wash.—Curtis Studio v. Metropoli- 
tan Bldg. Co., 213 Pi: 455, 124° Wash. 


37; Heidelbach v. Campbell, 164 P. 
247, 95 Wash. 661; State v. Spokane 
County Super. Ct., 110 P. 808, 60 


Wash. 187. 


“Parties cannot agree and by so 
doing lull a party into a sense of 
security and a lack of vigilance, and 
then repudiate a solemn agreement, 
and inconvenience® and injure the 
other party, by serving notice that 
the agreement is at an end.” Beck v. 
South Carolina Northwestern R. Co., 
83 S.Ei 335, 99 S.C. 310, 315; 


6. Ark.—Little v. Williams, 
S.W. 340, 88 Ark. 37. 


Cal.—Cooper v. Burch, 74 P. 37, 140 
Cal. 548. 


Ga.—Hodges y. Holliday, 29 Ga. 696. 


Idaho.—Farmers’ Coédp. Ditch Co. v. 
Riverside Irr. Dist., 142 P. 581, 16 
Idaho 525. . 


Ill— Bennett v. Bennett, 118 N.E. 
391, 282 Ill. 266. 


Md.—F. Ins. Co. v. Dalrymple, 25 
Md. 242, 89 Am.D. 779. 


N.J.—Hale y. Lawrence, 22 N.J.Law 
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nag EN vy. Posner, 189 N.Y.S. 


[a] Bule applied.—W here, in 
replevin, it appeared that defendant 
J, who was sued only as an individual, 
held a warehouse receipt for the prop- 
erty solely in capacity of executor of 
the estate of plaintiff's deceased hus- 
band, and that defendant F held the 
goods merely aS warehouseman, a 
stipulation that, “possession being 
claimed by plaintiff and also claimed 
by defendant J, it is agreed that F 
has no interest,” was merely intended 
to release F, and did not estop J from 
asserting that he made no claim as an 
individual. Posner vy. Posner, 189 
N.Y.S. 156. 


oe Heywood v. Miner, 102 Mass. 


8 See cases infra this note; and 
§§ 54, 59, 69, 79. 


[a] Held binding on subsequent 
trial.—(1) Where, in trespass to try 
title for land claimed to have been 


orally given to plaintiff by defendant 
C, and which was afterward sold by 
C to defendant J, it was stipulated 
that J had bought in good faith, and 
that, as between plaintiff and defend- 
ant C, the purchase money received 
by C of J should stand for the land, 
such stipulation was binding between 
plaintiff and C, as well on a subse- 
quent trial as on that at which it was 
made. Combest v. Wall, (Tex.Civ. 
App.) 115 S.W. 354. (2) In a suit to 
quiet title, where plaintiff, who had 
judgment, stipulated that part of the 
property should be awarded to a third 
person, plaintiff in event of success 
on a subsequent trial is bound by that 
agreement. Laclede Land, etc., Co. v. 
Epright, 177 S.W. 386, 265 Mo. 210. 


[b] Held not binding on subse- 
quent trial.—(1) A stipulation by an 
attorney for a town at the first trial 
that notice of injury to the town was 
valid is not binding on the second 
trial. Brown v. Town of Winthrop, 
(Mass.) 175 N.E. 50. (2) Where the 
parties on a previous trial stipulated 
the amount of plaintiff’s recovery, the 
stipulation was effective only as to 
that trial, and does not limit the dam- 
ages on a subsequent trial. Goodman 
v. New York R. Co., 150 N.Y.S. 702, 
88 Misc. 95. 


9. See supra § 47. 


~[a] Stipulation by agent.—One 
who unites his claims in a contro- 
versy with those of another, submit- 
ting the management thereof to the 
latter, is bound by a stipulation made 
by such other. Blight v. Banks, 6 
H.B.Mon, (Ky.) 192, 17 Am.D. 136. 


10. U. S. v. Davison, 1 F.(2d) 465 
[aff 9 F.@2d) 1022). 


11. Zeitinger v. Hargadine-McKit- 
trick Dry Goods Co., 274 S.W. 789, 309 
Mo. 433; Spencer v. Alki Point Transp. 
Co., 101 P. 509, 58 Wash. 77, 132 Am. 
S.R. 1058. 


{a] Thus a suit brought by cer- 
tain stockholders for themselves and 
all other stockholders for the appoint- 
ment of a receiver is a class suit, and 
the appointment of a receiver having 
been revoked, and stipulations for a 
settlement having been entered into 
by all the parties for a consent de- 
cree, signed either by the’ parties 
themselves or by their attorneys, and 
their execution subsequently ratified 
in writing signed by their clients, and 
a consent decree having been entered 
in accordance with such stipulations, 
not only the stockholders who were 
then actual parties, but all the stock- 
holders not parties, were bound by 
such stipulations. Zeitinger v. Har- 
gadine-McKittrick Dry Goods Co., 274 
S.W. 789, 309 Mo. 433. 


12. State v. Baer, 134 N.E, 786, 103 
OhioSt. 585. . 

13. See Juries § 105. 

14. Pittsburgh Plate Glass Co. vy. 
Charles Klein Co., 140 N.W. 484, 177 


re 399. And see cases infra notes 


For later cases, developments and changes in the law see Annotations, same title and section number, 


— 
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Paes ie 


to the action who do not join in the stipulation,1® 
or of parties the stipulation does not purport to 
bind,*® or whose rights are expressly reserved by 
its terms,** or of persons not parties to the action,18 
are not bound by the stipulation; and especially is 
this true where the rights of those not made parties 
involve a matter of public interest.?® 


‘ Purchasers pendente lite becoming parties. 
action to recover land, a stipulation between the 


15. U.S.—Kneeland v. Luce, 12 S. 
Ct. 39, 141 U.S. 487, 35 L.Ed. 808; New 
York Cent. Trust Co. v. Worcester 
Cycle Mfg. Co., 128 F. 483; Bonnifield 
v. Thorp, 71 F. 924; Sac, ete., Indians 
Ran sch Loy CbCl 28%. 


Ala.—Alexander v. Livingston, 
So. 520, 206 Ala. 186; 
Fariss, 78 Ala. 260. 


Cal.—In re Medbury, 48 Cal. 83: 
Hobbs v. Duff, 43 Cal. 485; Staples v. 
Hawthorne, (App.) 277 P. 1107 [su- 
perseded 283 P. 67, 208 Cal. 578]. 


Colo.—Owen v. United States, 174 
P. 816, 65 Colo. 159; McPhee v. Unit- 
ed States, 174 P. 808, 64 Colo. 421. 


Ga.—Field v. Armstrong, 69 Ga. 


89 
Trimble v. 


170. 


Tll.—Evans-Montague Commission 
Co. v. Spaulding, 82 N.E. 404, 229 Ill. 
405; Hoffman v, Schoyer, 28 N.E. 823, 
143 Ill. 598. 


Ind.—Midland R. Co. v. Island Coal 
Co., 26 N.E. 68, 126 Ind. 384. 


Ind.T.—Missouri, ete., R. Co. v. El- 
liott, 51 S.W. 1067, 2 Ind.T. 407. 


Iowa.—Bixby v. Carskaddon, 18 N. 
W. 875, 638 Iowa 164; Clapp v. Sohmer, 
7 N.W. 639, 55 Iowa 273. 


La.—Sojourner v. Charpontier, 
La. 210. 


_ Mich.—Pittsburgh Plate Glass Co. 
v. Charles Klein Co., 140 N.W. 484, 
177 Mich. 399; Fowler v. Hosmer, 62 
N.W. 1028, 105 Mich. 90. 


Minn.—State v. Merchants’ Bank, 
77 N.W. 31, 74 Minn: 175. 


Mo.—State ex rel. Burton v. Mont- 
gomery, 291 S.W. 472, 316 Mo. 658; 
Schawacker v. McLaughlin, 40 S.W. 
935, 139 Mo. 333; Larimore v. Bobb, 
21 S.W. 922, 114 Mo. 446. 


Neb.—Gregory v. Edgerly, 22 N.W. 
243, 703, 17 Neb. 373, 374. 


Nev.—Pacific Live Stock Co. v. Elli- 
son Ranching Co., 286 P. 120, 52 Nev. 
279. 

N.Y.—Woodhaven Junction Land 
Co. v. Solly, 42 N.E. 404, 148 N.Y. 42; 
Matter of Meehan, 60 N.Y.S. 1003, 29 
Misc. 167, 1 MillsSurr. 261. 


Tenn.—Stillman. v. Stillman, 4 Lea 
272. 


Tex.—Anderson v. Citizens’ Nat. 
Bank, 5 S.W. 503; Willis v. First Nat. 
Bank, (Civ.App.) 262 S.W. 851; Grant 
v. Hill, (Civ.App.) 30 S.W. 952; Tei- 
man vy. State, 12 S.W. 742, 28 Tex.App. 
144. 


Wash.—Port of Seattle v. Yesler 
Estate, 145 P. 209, 83 Wash. 166. 


Eng.—In re Mathews, [1905] 2 Ch. 
460. 


[a] Rule applied.—(1) In a con- 
demnation proceeding, a county nota 
party to stipulations between the 
municipality and defendant owners as 
to damages, taxes, etc., was not bound 
thereby. Port of Seattle v. Yesler Es- 
tate, 145 P. 209, 83 Wash. 166. (2) A 
stipulation by some of defendants in 
a suit involving water rights, pur- 
porting to validate appellate proceed- 
ings by certain defendants, could not 


10 


| 


STIPULATIONS — 


ties thereto.?° 


In an 


bind the others. Pacific Live Stock 
Co. v. Ellison Ranching Co., 286 P. 
120, 52 Nev. 279. (3) Ina suit involv- 
ing a number of persons, an agreed 
statement of facts was competent evi- 
dence only as between the parties 
signing it. Alexander v. Livingston, 
89 So. 520, 206 Ala. 186. (4) Respond- 
ents in prohibition are not bound by 
a statement of facts agreed to only 
by the relator and the intervener. 
State ex rel. Burton v. Montgomery, 
291 S.W. 472, 316 Mo. 658. 


16. Boston Safe Deposit, ete., Co. 
Wi. panetton, 156 N.E. 885, 259 Mass. 
465. 


17. Richardson v. Chicago Pack- 
ing, etc, ~Co.,..(Cal.). 63 -Ps 743. -Me- 
Manus v. Durant, 127 N.Y.S. 497, 142 
App.Div. 775. 


[a] Thus, where a stipulation to 
take a deposition, was made, before 
issue was joined, by an attorney who 
then represented all defendants, and 
who informed plaintiff's attorneys 
that another attorney was to be sub- 
stituted for one defendant, and that 
he did not desire to take any steps 
which would prejudice such defend- 
ant, the stipulation can be so modi- 
fied, at request of such defendant, as 
to permit an oral cross-examination. 
McManus v. Durant, 127 N.Y.S. 497, 
142 App.Div. 775. 


18. Ga.—Morris Fertilizer Co. v. 
Boykin, 101 S.E. 799, 149 Ga. 678. 


Ind.—Weaver v. Ferguson, 117 N.E. 
659, 68 Ind.App. 169. ‘ 


Kan.—Hetzer v. Burbery, 129 P. 
1127, 88 Kan. 805. 


Mass.—Hanscom v. Malden, etce., 
Gaslight Co., 107 N.E. 426, 220 Mass. 
1, Ann.Cas.1917A 145. 


Mich.—Morgan v. Meuth, 27 N.W. 
509, 60 Mich. 238. 


N.Y.—Coale v. Suckert, 41 N.Y.S. 
583, 18 Misc. 76. 


Or.—Ryckman v. Manerud, 136 P. 
826, 68 Or. 350, Ann.Cas.1915C 522, 


Pa.—Andrews v. New Bethlehem 
Window Glass Co., 112 A. 90, 268 Pa. 
565. 

Tex.—Bishop v. Sanford, (Civ.App.) 
385 S.W. (2d) 800. 


[a] Rule applied.—(1) Parties to 
a foreclosure suit have no power to 
stipulate away the rights of the heirs 
or legal representatives of the mort- 
gagor, or alter the grant contained in 
his mortgage, so as to secure any 
greater rights than he conveyed in 
such mortgage. Morgan v. Meuth, 27 
N.W. 509, 60 Mich. 238. (2) Grantees 
in a royalty deed, being necessary 
parties to a suit for cancellation of 
the lease and not brdught into the 
ease, could not be affected by a stipu- 
jation between the others, although 
approved by the trial court. _ Bishop 
v. Sanford, (Tex.Civ.App.) 35 S.W. 
(2d) 800. (3) Even if the parties on 
appeal from an order establishing a 
highway are theoretically bound by 
a stipulation on appeal as to opening 
and damages, the county which is not 
a party to the proceedings or to the 
agreement is not bound, where the or- 
der is invalid as to payment of such 
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original parties is binding upon those who purchase 
from defendants pending suit, and later become par- 


Interveners. Where the original parties enter in- 
to a written stipulation confining the issue to be 
tried to a single question, such agreement is binding 
not only upon them, but upon others coming into the 
case by intervention.?1 


[§ 49] b. Persons under Disability. It is stated 


damages by the county. Weaver v. 
Ferguson, 117 N.E. 659, 68 Ind.App. 
169. (4) Where the solicitor general 
of the Atlanta circuit filed suit in 
equity against M to enjoin and abate 
its fertilizer works as a nuisance, and 
A owned a fertilizer factory near that 
of M, which was also alleged to con- 
stitute a nuisance, although A was 
not a party to the suit, but where it 
entered with the solicitor general and 
M into a stipulation by which it 
agreed to abide by the terms of an 
interlocutory injunction against M, 
and on application of the solicitor 
general and by consent of M the con- 
tract by order of court was made a 
part of record in the case against M, 
A was not a party to the cause, and 
was not bound by judgment of record 
therein, although a_ separate suit 
against A was contemplated by the 
solicitor .general. Morris Fertilizer 
Co. v. Boykin, 101 S.E. 799, 149 Ga. 
673. (5) A stipulation between the 
parties to an action for divorce that 
each should pay half of the fees of 
the stenographer employed to take 
testimony before the referee is not 
binding on the stenographer, where 
no stipulation to that effect was filed 
with the referee or entered on his 
minutes, and no notice of the agree- 
ment was given to the stenographer. 
Coale v. Suckert, 41 N.Y.S. 583, 18 
Mise. 76. (6) An admission, made up- , 
on the trial of an action in ejectment, 
that-a decree in a suit to quiet title to 
the same land had been regularly ren- 
dered in favor of plaintiff in that suit, 
“quieting his title to the land in con- 
troversy against all parties then 
claiming an interest therein,” is in- 
sufficient to bar the grantee in a tax 
deed issued upon the land nine 
months after the decree was rendered. 
The language of the admission is in- 
terpreted as referring to persons 
claiming an interest in the litigation 
and parties to the action, and not to 
the holder of an outstanding tax sale 
certificate, upon which the tax deed 
was afterward issued. Hetzer v. Bur- 
bery, 129 P. 1127, 88 Kan. 805. 


[b] 'Witnesses.—One in court only 
as a witness was not bound by a 
stipulation of counsel, especially 
where he objected and stated that his 
rights should mot be prejudiced by 
anything done. Andrews v. New 
Bethtehem Window Glass Co., 112 A. 
90, 268 Pa. 565. 


19. Lockhard v. People, 178 P. 565, 
65 Colo. 558. 


{a] Thus the court having found 
true the allegation of complaint in 
quo warranto that the question con- 
cerned a public matter, and it appear- 
ing that others had depended on his 
action to test validity of an organiza- 
tion, relator could not stipulate'away 
their rights, but the cause should be 
determined notwithstanding his stip-. 
ulation, another being allowed to be 
substituted as relator. Lockhard v. 
People, 178 P. 565, 65 Colo. 558. 


20. Delk v. Punchard, 64 Tex. 360. 

21. Worsham v. Ligon, 92 S.E. 
756, 147 Ga. 39 (interveners must take 
the case as they find it). See also in- 
fra § 50. 
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broadly in some decisions that stipulations may be 
binding upon persons who are incapable of binding 
themselves by contract out of court,?* but the deci- 
sions are not in entire harmony as to the character 
of stipulations which will be upheld and the cireum- 
stances under which they will be upheld. 


Persons non compos mentis. A stipulation of set- 
tlement, made in the course of litigation, will be en- 
forced against a mentally incompetent defendant, 
where it was the result of considerable negotiation 
and the interests of defendant were well cared for.”* 
And it has been held that, where a review is granted 
on the petition of a guardian of a party who became 
insane after the trial, on a stipulation entered into 
by the guardian that no objection would be made to 
defendant’s testifying generally upon the trial of 
the case in review, the stipulation is binding on the 
_ legal representatives of the petitioner after his de- 
cease.?* 


Infants. While it has been broadly stated that 
no person has any authority to stipulate in behalf 
of a minor,?® and that infants defendant are not 
bound by a stipulation as to facts,?° the general rule 
is that the next friend or guardian ad litem of an 
infant may give a binding assent to such arrange- 
ments as will facilitate the determination of the case 
in which the rights of the infant are involved,”* this 
rule being subject to the limitation that the stipula- 
tion be approved and ratified by the court, upon a 
showing that it is for the interest, or, at least, not 
prejudicial to the interest, of the infant.?* But a 


22. Peo. v. Spring Lake Drain., 
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one in which it was decided, or ata 


[§§ 49-51 


guardian ad litem or next friend cannot, in any 
event, by stipulations, surrender substantial rights 
of the infant.*°® 


Married women. It, has been held that counsel 
representing a party litigant may represent his cli- 
ent in stipulating for a consent verdict, although 
the client be a married woman,®° and also that a 
married woman defendant, who, by statute, can ap- 
pear in person, or by attorney, and defend herself, 
or in conjunction with her husband, as the case may 
be, is bound by a stipulation to abide the event of 
another suit.*+ 


[§ 50] 3. Persons in Whose Favor Operative. 
Stipulations aré, of course, equally available to all 
of the parties thereto,?? unless the stipulation by its 
terms restricts its benefit to one of the parties 
alone,?* but are not available in favor of a party to 
the action who is not a party to the stipulation,?* 
or to persons who are not parties to the action;?® 
and stipulations between plaintiff and part of de- 
fendants do not affect his rights as to the other de- 
fendants.2® Where, in proceedings against the state 
board of tax commissioners to review assessments, 
it was stipulated that the successful party should 
be entitled to tax as costs the stenographer’s fees, 
a motion by a city as intervener, and which was 
awarded costs in the final order, for a retaxation of 
costs for copies of the stenographer’s minutes fur- 
nished to counsel for the intervener and to the at- 
torney-general, should be granted.3* 


[§ 51] 4. Conclusive Effect upon Court. In the 


from, which was done, it was held 


etc., Dist., 97 N.E. 1042, 253 Ill. 479; 
Galbreath v. Rogers, 30 Mo.App. 401. 


23. Fletcher v. James, 182 N.W. 
437, 148 Minn, 366. | 


: 24. Austin v. Dunham, 65 Me, 533, 
34, 


“In cases wherein a party is not- 


entitled ‘as of right’ to a review, the 
granting or declining of it rests whol- 
ly in judicial discretion; and it may 
be granted upon such conditions im- 
posed upon the party seeking it, as 
the court may consider reasonable.” 
Austin v. Dunham, supra. See also 
Insane Persons § 599 et seq. 


25. Askins y. Hott, 188 Ill.App. 
235. 


26. Anderson v. Anderson, 
310,191 (Ll, 100. 


27. Kingsbury v. Buekner, 10 S.Ct. 
638, 134 U.S, 650, 33 L.Ed. 1047; 
Rarick v. Vandevier, 52 P. 7438, 11 
Colo.App. 116; White v. Morris, 12 S. 
By, £80 LOG UNC. 92. 


[a] Thus (1) it is competent for 
the attorney and guardian ad litem to 
waive a jury trial for infants, even 
where they have not been regularly 
served with summons. White v. Mor- 
Tigh wse Sule SOLO eINIC 92) (C2) 5 A 
guardian ad litem has authority to 
stipulate as to the condition of a bank 
account to obviate the necessity of 
introducing in evidence the bank 
books, Such stipulation cannot be 
taken as prejudicial to the minor’s 
interest. Rarick v. Vandevier, 52 P. 
743,11 Colo.App. 116. (3) A guardian 
ad litem or next friend of an infant 
may consent that the case, in which 
the infant is a party, be heard in 
some grand division other than the 
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term of the supreme court earlier 
than such appeal or writ of error 
would be ordinarily heard, and may 
waive the execution of an appeal 
bond by the opposite party. Kings- 
bury v. Buckner, 10 S.Ct. 638, 134 'U. 
S. 650, 33 L.Hd. 1047. 


28. Eidam v. Finnegan, 50 N.W. 
933, 48 Minn. 53, 16 L.R.A. 507. 


29. Kingsbury v. Buckner, 10 S. 
Ct. 688,/134.U.S. 650,33 L.Ed. 1047. 
See also Infants § 304. 


30. Webster v. Dundee Mortg., 
etc., Co.,°-20 S.E.. 310, 93 Ga. 278. 


31. Galbreath v. Rogers, 30 Mo. 
App. 401. 


82. Nathan v. Dierssen, 79 P. 739, 
146 Cal. 63; Export Trucking Co. v. 
Sheldon, 119 N.Y.S. 209. 


83. Borland v. Chicago, ete, R. 
Co., 42 N.W. 590, 78 Iowa 94, 


34 Farmers’, etc., Sav. Bank v. 
Hudson, 218 P. 93, 62 Utah 131. Com- 
pare Taylor v. Forester, 146 S.W. 428, 
148 Ky. 201 (in an action to enjoin 
the cutting and removal of timber, 
where a party conceded by plaintiff 
to be the owner files a cross com- 
plaint against defendant, he is en- 
titled to the benefit of a stipulation 
or agreed order between defendant 
and the original plaintiff fixing the 
valuation of the timber cut and re- 
moved). 


fa] Dlustration.—Where, on ap- 
peal by defendant from a judgment 
against him, a stipulation was en- 
tered that the supreme court might 
render judgment in accordance with 
another case recently decided, set- 
ting aside the judgment appealed 


that such stipulation and reversal in 
no way inured to the benefit of a co- 
defendant not included in the stipu- 
lation who, after due service, had 
permitted a default judgment to be 
entered against him. Farmers’, etc., 
Sav. Bank y. Hudson, 218 P. 93, 62 
Utah 23st. 


35. In re Water Rights in Grande 
Ronde River, 232. P. 626, 113 Or. 211. 


[a] Thus, where, in an action by 
a milling company against appropri- 
ators of its waters, defendants stip- 
ulated that they had neither claim 
nor interest in such waters, but 
thereafter defendants continued to 
use such water, the decree not being 
binding on defendants as against 
strangers to suit, defendants, by their 
stipulation, did not thereby lose their 
priority rights as against other ap- 
propriators who were not parties to 
such litigation. In re Water Rights 
in Grande Ronde River, 232 P. 626, 
AUSOr edit. 


36. Staples v. Hawthorne, 283 P. 
67; 208 Cal. 578. 


87. People ex rel. New York Cent. 
& H. R. RCo. vi State Board) of 
Tax Com’rs, 142 NvY.S. 583, 80 Mise: 
557, 558 (“The intervenor having paid 
the fees of the stenographer for the 
copy furnished to the attorney-gen- 
eral and the copy. furnished to the 
corporation counsel, it appears to me 
clear that pursuant to this stipula- 
tion and under section 47 of the 'Tax 
Law [Consol. L. (1909) e@ 60], which 
provided that the ‘necessary and 
proper expenses and disbursements” 
may be included in the costs, the in- 
tervenor is entitled to have these 
stenographer’s fees taxed and includ- 
ed in its costs”). See also supra § 48. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~~ 


=eNY AY ee 


ee ee ee ee ee me eA ee ee eC ey 


eins: 1Co., 


§§ 51-52] 


absence of grounds which will authorize a party to 
the stipulation to rescind or withdraw from it®® 
or the court to set it aside,?® both trial‘? and ap- 
pellate*? courts are bound by stipulations in respect 


STIPULATIONS 


of matters which may validly be made the subject 


matter of stipulations, such, for instance, as stipu- 
Courts are bound to 
stipulations which parties may validly 
make,*? and they have no power to strike out stipu- 
lations,on their own motion without consent of the 
parties,** or to abridge or amend such stipulations,‘ 
or modify or alter them in any material detail against 
objection of the parties,*® or go beyond the terms 
thereof,*® or to make findings contrary to the terms 
of a stipulation,*? or render a judgment not author- 


lations relating to pleadings. 
enforce 


38. See infra § 88. 
39. See infra §§ 97-102. 


40. U.S.—Kings County Lighting 
Co. v. Nixon, 268 F. 1438 [aff 42 S.Ct. 
268, 258 U.S... 180,--66 Tu.Bda. 5507; 
American Bead Co. v. U. S., 7 Cust.A. 
L645 U. S. v..Macey,..7 ,Cust.A."8. 


Ark.—Snider v. Smith, 115 S.W. 679, 
88 Ark. 541. 


Cal.—In re Loew, 
Cal. 111; Haese v. Heitzeg, 114 P. 816, 
159> Cal. 569; Wilson v. Mattei, 258 
P. 453, 84 Cal.App. 567; Henning v. 
Wuest, 191 P. 713, 48 Cal.App. 147. 
But see Baucus v. Riveroll, 272 P. 
760, 95 Cal.App. 224 (where it was 
held without discussion that an or- 
der disregarding a stipulation is dis- 
cretionary). 


Ga.—Patterson v. Hendriz, 72 Ga. 
204; Kelly v. Cunard, 94 S.E. 80, 21 
Ga.App. 119. ; 


Idaho.—Andrews v. Moore, 
579, 14 Idaho 465. 


. Iowa.—Clayton County v. Thein, 
216 N.W. 276, 204 Iowa 911; Logan v. 
Hall, 19 Iowa 491. 


Kan.—Brown v. Evans, 15 Kan. 88. 


Ky.—John L. Humbard Const. Co. 
v. City of Middlesboro, 36 S.W.(2d) 
38, 237 Ky. 652. 


Me.—In re Robinson, 100 A. 3873, 
116 Me. 125; Ditson v. Randall, 33 
Me. 202. 


Minn.—Dorr. v. Steichen, 18 Minn. 
26; Bingham v. Winona County, 6 
Minn. 136. 

Mo.—Hanchett Bond Co. v. Glore, 
Pea oo hoo, \ 208 ~MosAp par 169s 
Slaughter y. Protective League L. 
223 S.W. 819, 205 Mo.App. 


172 P. 583, 178 


94 P. 


352. 


Mont,—_Lewis Vv. ‘Lambros, 194 P. 
152, 58 Mont. 555; Spaulding v. Stone, 
129 P. 327, 46 Mont. 483. 


N.Y.—People v. New York Cent. 
& H. R. R. Co.,107 N.B. 55, 213 N.Y. 
136; Twin Realty Corporation v. 


Glens Falls Portland Cement Co., 234 


N.Y.S. 217, 225 App.Div. 515; William 
Randall & Sons v. Garfield Worsted 
Mills, 165 N.Y.S. 125, 178 App.Div. 
196 [rearg den 166 N.Y.S. 1118]; Lee 
v. Rudd, 198 N.Y.S. 628, 120 Misc. 
407; Bump v. Hanigan, 152 N.Y.S. 
966. 

Okl.—Bilby v. Chissoe, 241 P. 823, 


184 Okl. 91; Consolidated Steel, etc., 
Co. v. Burnham,.58 P. 654, 8 OkK1. 


514.8 


Or.—Kitterman v. Eagle Pine Co., 
257 P. 815, 122 Or, 137. 

Philippine—U. S. v. Laranja, 21 
Philippine 500. 

Tex.—Bishop  v. Sanford, 
App.) 35 S.W.(2d) 800. 


(Civ. 


Particular 


amended.°® 


Can.—Smyth v. McDougall, 1 Can. 
iS. Gra Haid. 


41. Wellman v. Forster, 189 P. 
128, 46 Cal.App. 359; Lewis v. Lam- 
bros, 194 °Py 152, 58 Mont: 555. 


[a] Limitation of rule.—A_ stip- 
ulation, made at the beginning of a 
trial, erroneously stating that the 
action was brought under a statute 
designated, should be disregarded on 
appeal in the interests of justice, to 
avoid further litigation, if possible, 
where all the facts were before the 
court. Korytkowski v. Greniewicki, 
221 N.Y.S. 119, 220 App.Div. 237. 


42. William Randall & Sons v. 
Garfield Worsted Mills, 165 N.Y.S. 
125, 178 App.Div. 196 [rearg den 166 
N.Y.S. 1118]. 


43. Bump v. Hanigan, 152 N.Y.S. 
966. 


44. Clayton County v. Thein, 216 
N.W. 276, 204 Iowa 911. 


45. Patterson v. Hendrix, 72 Ga. 
204; In re Robinson, 100 Fs 135 
116 Me. 125; People v. New York 
Cent, da EH. (heen. BCOs. LONGING. OD: 
213 N.Y. 136; Randall v. Garfield 
Worsted Mills, 165 N.Y.S. 125, 118 
App.Div. 196 [rearg den 166 N.Y.S. 
1118]; Lee v.. Rudd, 198 N.Y.S. 628, 
120 Misc. 407. 


46. Pennsylvania Steel Co. v. 
Washington, etce.,, Bridge Co., 194 F. 
1011; Twin Realty Corporation v. 
Glens Falls Portland Cement Co., 234 
N-Y.S,.217, 225 App,.Div. 515; ‘Trott -v. 
State, 171 N.W. 827, 41 N.D. 614, 4 
A.L.R. 1372; Kitterman v. Eagle Pine 
Cor 251 Pes bel 227Ore 137. 


47. Kings County Lighting Co. 
v. Nixon, 268 F. 443 [aff 42 S.Ct. 268, 
258 U.S. 180, 66 L.Ed. 550]; Henning 
v. Wuest, 191 P. 713, 48 Cal.App. 147. 


[a] Rule applied.—Where the par- 
ties to a suit to restrain the enforce- 
ment of ,a statutory rate for gas 
stipulated as to the value of the gas 
company’s plant for the purposes of 
that suit, a finding by the master, 
adding to the stipulated value an 
additional value for necessary im- 
provements, was improper. Kings 
County Lighting Co. v. Nixon, 268 F. 
143 [aff 42 S.Ct. 268, 258 U.S. 180, 66 
L.Ed. 550]. 


48. Snider v. Smith, 115 S.W. 679, 
88 Ark. 541; People v. New York 
Cent. & H. R. R. Co., 107 N.E. 55, 213 
N.Y. 136. 


[a] Rule applied.—(1) Where the 
parties in an action to redeem from 
tax sale stipulate of record as to the 
amount to be paid in the event of re- 
demption, and that amount is paid 
into court, it is error to direct pay- 
ment of a less amount on decree of 
redemption. Snider v. Smith, 115 S. 
W. 679, 88 Ark..541. (2) Where it 
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ized by its terms.4® On the other hand, the court is 
not bound by, and will not enforce, a stipulation 
which the parties cannot validly make,*® or which 
impose a nonjudicial function on the court.5° 


[§ 52] C. Application of Foregoing Principles to 
Stipulations—1. 
Rules governing the construction,®? operation, and 
effect®* of stipulations generally apply in determin- 
ing the construction,®* and operation, and effect®® 
of stipulations to abide the event of another suit. 
The stipulation is binding so long as the causes of 
“action remain the same, although the pleadings are 
It operates as a waiver of the right of 
trial by jury,®’ and it forecloses all questions whieh 


To Abide EHvent.°! 


was stipulated that the measure of 
damages was the difference in market 
value of forest lands before and 
after the burning, a judgment deter- 
mining such value without allowance 
for the value of burned timber, be- 
cause’ .Const. art 7 § 7 forbids the 
sale of forest preserve timber, was 
contrary to the stipulation. People 
v. New York Cent. & H. R. R. Co., 
107 N.E. 55, 218 N.Y. 136. 


49. Sac & Fox Indians of Iowa v. 
Sac & Fox Indians of Oklahoma, 45 
Ct.Cl.-287 [aff 31 §.Ct. 478, 220 U.S. 
481, 55 L.Ed. 552]; State v. McAr- 
thur, 23 Wis. 427. 


Validity of stipulations see supra 
§§ 19-41. ; 


pBe: State v. McArthur; 23 Wis. 


[a] Thus, where the parties to an 
action stipulate that referees be ap- 
pointed by the court to determine cer- 
tain disputed facts, and that their re- 
port, when made, shall be the finding 
of the court, and shall be signed by 
the judge, this does not render it his 
official duty to sign such report, and 
he will not be compelled to do so by 
mandamus, since it is not an act re- 
sulting from his office. State v. Me- 
Arthur, 23 Wis. 427. 


51. Validity of stipulation see su- 
pra § 24. 

52. See supra §§ 42-46. 

53. See supra §§ 47-51. 

54. Livingston v. Martin, 74 S.E. 
92, 10 Ga.App. 766; Rappaport v. 


White’s Express Co., 131 N.Y.S. 131, 
146 App.Div. 576; Commonwealth y. 
Sitler, 104 A. 604, 261 Pa. 261. 


55. U.S.—Lehigh Valley R. Co. v. 
Russia, 21 F.(2d) 396 [certiorari den 
oe! 159,275" U.S. 571; 72 Eid: 
432]. 


Ala.—B. F. Roden Grocery Co. v. ° 
MacAfee, 49 So. 402, 160 Ala. 564. 


Mo.—Olean Milling Co. v. Tyler, 
235 SW. 186, 208 Mo.App. 430. ° 


N.Y.—Order, Rutherford Realty Co. 
v. Cook, 118 N.Y.S. 1139, 133 App.Div. 
894 [rev 90 N.E. 1112, 198 N.Y. 29]. 


Tex.—Hinkle v. Copeland, (Civ. 
App.) 294 S.W. 702. 


[a] “Verdict and final Judgment.” 
—A stipulation that a faet question 
shall be determined according to the 
“verdict and final judgment” in an- 
other case is not conclusive without 
such final judgment or verdict. Fon- 
tron Loan, etc., Co. v. Korzuszkie~« 
wicz, 266 P. 649, 125 Kan. 725. 


56. Gilmore v. American Cent. Ins. 
Co., 7 P. 781, 67 Cal. 366; Galbreath 
v. Rogers, 45 Mo.App. 324. 


57. Cummings vy. Smith, 50 Me, 
568, 79 Am.D. 629. 
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might have been, but were not, presented in the other 
case.°8 Where a stipulation is made to abide the 
result of a cause without requiring it to be deter- 
mined on the merits, a judgment in the cause will 
operate as an estoppel between the parties to the 
agreement, although the judgment was one as im 
ease of nonsuit.°® 


To abide “final judgment.” ‘The expression “final 
judgment,” as used in a stipulation to abide the 
event, is synonymous with the expression “final de- 
termination of the action,’ and such determination 
is not reached until the final settling of the rights of 
the action of the parties beyond all appeal.*® And 
where a stipulation is made that on final judgment 
in a case appealed either party might enter judg- 
ment in another case corresponding to the final judg- 
ment in the case appealed, the stipulation does not 
become functus officio when the.judgment in the case 
appealed was reversed on the ground of error in 
overruling a demurrer to the complaint, and where 
the pleadings in that case are thereupon amended 
without making any substantial change in the issues 
and a final judgment obtained on the merits, a judg- 
ment corresponding thereto may be entered in the 
other case.®4 


“Determination” of cause in appellate court. 
Where it is stipulated that a suit shall abide the 
“determination” of another cause in the appellate 
court, there is a determination of the other suit, with- 
in the meaning of the stipulation, where the appeal 
was dismissed because appellant’s brief did not com- 
ply with the rules of court.°* Where parties have 
two suits pending in the same court at the same time, 
and they file a stipulation of record that the same 
judgment shall be entered in the second suit as shall 
have been entered in the first suit, and that in the 
event of an appeal the same disposition may be made 
of the second suit as is made of the first suit, and 
on appeal the judgment in the first suit is reversed, 
the appellate court will reverse the judgment in the 
second suit.%? 


STIPULATIONS ; 
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Matters excepted from agreement. Where there 
are two or more actions pending, and pleadings are 
made up as to certain issues, and the parties stipu- 
late that the law as finally held in the one ease tried 
shall control in the*other cases, and be conclusive 
as to all matters in the cases not yet tried, “except 
as to matters of fact upon which issue may be joined 
therein,” such stipulation does not preclude either 
party, after the one case has been finally disposed of, 
from raising other issues of fact by proper pleadings, 
on leave of the court.** 


Judgment may be entered without notice by trial 
judge, upon learning the result of a test case, under 
a stipulation suspending the decision of a case tried 
before him, until the decision of an appellate court 
can be had in a pending ease, and it is not necessary 
that he should have read the decision in such pend- 
ing case.°° 


Effect of failure of stipulated test. Where the 
test of their rights provided for by stipulation of 
the parties fails without fault of either of them, 
they are limited to their respective rights as they 
existed before the stipulation was made.*® 


[§ 53] 2. For Dismissal, Discontinuance, Rein- 
statement, or Revival.** Stipulations for the dis- ~ 
missal or discontinuance of a suit must be given a 
fair and reasonable construction,®® and interpreted 
in the light of the cireumstances surrounding the 
parties and in view of the result which the parties 
were attempting to accomplish.*® Where a stipu- 
lation for discontinuance is filed, it operates as a 
discontinuance until set aside without any formal 
order of discontinuance by the court.‘° And where, 
in an action against several, a stipulation is entered 
into whereby the interests of all defendants except 
one are adjusted, no formal order of dismissal as 
to the parties to the stipulation is necessary to make 
a judgment against the one defendant valid.71 A 
stipulation for the dismissal of an action does not 
affect any rights not asserted in the complaint.72, A 
stipulation for discontinuance entered into before 


58. St. Joseph v. Hax, 55 Mo.App. 
293, 295 (“A stipulation would be of 
slight moment if all that was neces- 
sary to avoid it would be to call into 
yequisition the ingenuity of counsel 
to raise some new question’’). 


59. Brown v. Sprague, 5 Den. (N. 
Y.) 545. 


‘ 60. Dean v. Marschall, 35 N.Y.S. 
724, 90 Hun 335. 
[a] “Final judgment” of trial 


court.—Where the parties to garnish- 
ment proceedings in aid of an attach- 
ment stipulated that the case of an- 
other attachment creditor against the 
same garnishee should abide the final 
judgment of the circuit court in the 
case then on trial, and the court of 
appeals reversed the judgment for 
garnishee, and remanded with direc- 
tions to enter judgment against it, 
which the circuit court did, its action 
in also rendering judgment against 
the garnishee in the second case was 
proper, the final judgment of the cir- 
cuit court in the first case being that 
rendered on receipt of the mandate 
of the court of appeals. Olean Mill- 
ing Co. v. Tyler, 235 S.W. 186, 208 Mo, 
App. 430. 


61. Gilmore v. American Cent. Ins. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Co., 7 P. 781, 67 Cal. 366. 


62. Hanchett Bond Co. v. Glore, 
232 S.W. 159, 160, 208 Mo.App. 169 
(“The stipulation did not (as it might 
have done and as some of the stipu- 
lations in the cases cited did do) con- 
tain a proviso that the determination 
should be upon the merits of the case. 
The stipulators did not see fit to do 
this, but made a very different agree- 
ment, one that is plain in its terms, 
making the right to a judgment in 
this suit depend on the result reach- 
ed in the other case, and not on the 
manner in which it was reached’). 


63. Weisberger v. Safety Mut. F. 
Ins, Co., 61 Pa.Super. 608. 


64 Swisher v. McWhinney, 
HK. 565, 64 OhioSt. 343. 


65. Stein v. Burden, 30 Ala. 270. 


66. Moore v. Martin, (Miss.) 18 
So. 119. - 


[a] Rule applied where the par- 
ties to an action agreed that the de- 
cision in their action should be con- 
trolled by the decision in an action 
upon which an appeal had been pray- 
ed, and the appeal was not allowed 
because the trial judge refused to 
sign the bill of exceptions. Moore vy. 


60 N. 


Martin, (Miss.) 18 So. 119. 
67. Walidity see supra § 26. 


68. Jones vy. Kimbro, 6 Humphr. 
(Tenn.) 319. 


69. Warfield v. Gordon, (Miss.) 238 
So. 520; Christy v. Chicago, ete., R. 
Co., 70 Mo.App. 43. 


[a] Effect as to costs and attor- 
ney’s fees.—(1) A stipulation for dis- 
missal of a suit held to relieve plain- 
tiff of all costs and attorney’s fees 
which were to be assumed by defend- 
ant. Christy v. Chicago, ete., R. Co., 
70 Mo.App. 438. (2) In a stipulation 
to pay five hundred dollars to defray 
costs incurred in a will contest, in 
consideration of which the payee’s 
appeal to the supreme court was to 
be dismissed “without costs” to ei- 
ther party, the later reference as to 
costs pertains to the appeal only and 
does not bar recovery of the five hun- 
dred dollars. In re Holmes, 241 P. 
660, 187 Wash, 58. 


70. Chronowski v. Zielinski, 134 N. 
W. 982, 168 Mich. 590. 


71. Bailey v. McWilliams, 85 S.W. 
618, 111 Mo.App. 35. 


72. Tallman v. Havill, 291 P. 387, 
1838 Or. 407. \ 
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trial does not authorize the entry of a judgment as 
upon the merits, such as would bar a subsequent ac- 
tion for the same cause;** but it has been held that 
a stipulation for a discontinuance entered into after 
judgment includes by consequence the vacation of 
the judgment.7# 


Stipulation for reinstatement of a case signed by 
respective counsel may properly be considered by 
the chancellor as a motion for rehearing.?® 


Stipulation for revival. Where a verdict was ren- 
dered for plaintiff, and judgment entered thereon, 
and pending a motion for a new trial he died, a stip- 
ulation suggesting his death, consenting to the re- 
vival in the name of his administratix, reserving to 
defendant the same objections to the revivor that 
it might make if it had been “pursuant to statute” 
instead of stipulation, it was held that, under the 
stipulation which was to be taken in its broadest sig- 
nificance when objected to for the first time on ap- 
peal, no objections were saved to defendant." . 


[§ 54] 3. As to Pleadings?7—a. In General. As 
in the ease of stipulations generally,’® stipulations 
relating to pleadings are not to be construed tech- 
nically, but rather in accordance with their spirit 
and in furtherance of justice.7® And subject to 
limitations applicable to stipulations generally,®° a 
stipulation with regard to the pleadings operates by 
way of estoppel against the parties thereto and is 
conclusive of all matters necessarily included there- 
in,*? but not of matters not so included;®? and a 
stipulation as to the pleadings on the first trial is 
not binding on the hearing after the cause is re- 
manded.®* 


[§ 55] b. Amendments.** Under a stipulation 


73. Rolfe v. Burlington, etc., R. 
Co., 40 N.W. 267, 39 Minn. 398. 


STIPULATIONS 


granted leave to plead in bar, 
thereafter plaintiffs joined issue on 
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providing that the declaration should be considered 
as amended by the addition of such counts in tort 
as the state of facts brought out at the trial should 
justify, the amendments were limited to counts in 
tort.6° <A stipulation that the pleadings shall be 
deemed amended to conform to the facts as found 
by the court will not preclude the losing party from 
questioning the sufficiency of the findings or of the 
evidence to support them.** Under a stipulation 
allowing defendant to amend a plea after judgment 
overruling his demurrer, and providing that such 
leave shall not embrace the right to file new pleas, de- 
fendant is not precluded from asking leave of the 
court to file new pleas;** and a stipulation that an 
amendment might be made at any time before the 
cause was set for trial, subject to any legal objec- 
tions, does not cover an amendment not tendered 
until after the cause was set for trial.2* Where 
evidence was inadmissible under the original an- 
swer, but the court at the trial gave leave to de- 
fendant to file an amended answer, which was not 
then filed, and no leave was granted to file it later, 
the parties could not bind the court by a provision, 
in a stipulation subsequently made that a supple- 
mental answer materially changing the issues might 
be filed, and considered as filed prior to the trial, 
and thereby require the appellate court to determine 
questions never determined by the trial court.2® <A 
stipulation not to amend a pleading, when clearly in- 
tended only to avoid delaying the trial, does not pre- 
vent the court from granting an amendment at the 
trial in furtherance of justice. 


[§ 56] c. Extending Time To Plead.®! A stipu- 
lation extending time to “answer” gives defendant 
the right within that time to demur,®? or to make a 
motion to dismiss;®* but a stipulation extending the 


and |v. Riverside Irr, Dist., 102 P. 481, 16 


Idaho 525. 


74. Deen v. Milne, 20 N.E. 861, 113 
N.Y. 303. 


75. State v. Bird, 
84. 


76. Sterling v. Parker-Washington 
Co., 170 S.W. 1156, 185 Mo.App. 192. 


77. Walidity see supra § 28. 
78. See supra § 42. 
79. Mutual L. Ins. Co. vy. Harris, 


(Fla.) 133 So. 


97 U.S. 331, 24 L.Ed. 959. 


80. See supra § 47. 

81. D.C.—Whelan vy. Welch, 269 F. 
689, 50 App.D.C. 173.. 

Ky.—Morgan v. Lewis, 
1118, 172 Ky. 813. 


Miss.—Calvert v. Mathers, 115 So. 
780, 149 Miss. 671. 


189 S.W. 


Neb.—In re Holloway, 131 N.W. 
606, 89 Neb. 403. 
N.Y.—Friedberg Vv. Mechanics’ 


Bank of Brooklyn, 237 N.Y.S. 378, 135 
Misc. 194. i 


Wyo.—Acme Coal Co. vy. Northrup 
Nat. Bank, 146 P. 593, 28 Wyo. 66, 
L.R.A.1915D 1084, Ann.Cas.1917B 564. 


[a] Thus (1) a stipulation that 
the deraignment in the bill of deeds is 
correct binds the parties that the de- 
scription contained in the deraign- 
ment is also the description contained 
in the deeds.~ Calvert v. Mathers, 
115 So. 780, 149 Miss. 671. (2) Where 
the parties stipulated that the de- 
murrers to the pleas in abatement 
should be sustained, and defendants 


the pleas in bar, they cannot, after 
an adverse verdict, claim that the 
court erred in not entering judgment 
for them immediately on the overrul- 
ing of the pleas in abatement. They 
cannot claim that prejudicial error 
was committed by doing what they 
stipulated might be done. Whelan v. 
Welch, 269 F. 689, 50 App. (D.C.) 173. 


{[b] Uncertainty resulting from 
pleadings consented to.—Wrhere, on 
appeal to the district court from an 
adjustment by the county court of a 
controversy in settling an estate in- 
volving many items of claim and 
counterclaim, the district court or- 
dered formal pleadings filed, and the 
parties stipulated that copies of the 
itemized statements filed by the re- 
spective parties in the county court 
might be filed in lieu of such plead- 
ings, and the referee found generally 
upon each item stating the balance, 
the parties waived the right to object 
to the report on the ground that the 
findings of fact were insufficient, the 
finding being as definite as the alle- 
gations upon which they were based. 
They cannot complain of uncertainty 
resulting from pleadings to which 
they consented. In re Holloway, 131 
N.W. 606, 89. Neb. 403. 


82. U.S.—Wenborne-Karpen Dryer 
Co. v. Cutler Dry Kiln Co., 285 F. 73 
[rev on other grounds 290 F. 625, 
reh den 292 F. 861 (cert den 44 §.Ct. 
36, 263 U.S. 708, 68 L.Ed. 517)]. 


Cal. Cooper v. Burch, 74 P. 37, 
140 Cal. 548. 


Idaho.—Farmers’ Co-op. Ditch Co. 


Md.—Maryland F. Ins. Co. vy. Dal- 
rymple, 25 Md. 242, 89 Am.D. 779. 


vee eee v. Lawrence, 22 N.J.Law 


83. Peo. v. Lord, 146 N.E. 506, 315 
Til. 603. 


84. Walidity see supra § 28. 


85. Maryland F,. Ins. Co. v. Dal- 
rymple, 25 Md. 242, 89 Am.D. 779. 


86. Farmers’ Co-op. Ditch Co. v. 
Riverside Irr. Dist., 102 P. 481, 16 
Tdaho 525. 


87. Hale v. Lawrence, 22 N.J.Law 
72, 76 (“The fair construction of the 
agreement, : is, that the 
plaintiff's attorney consents that the 
plea be amended, but he does not con- 
sent that any new pleas be filed. If 
that advantage is sought, the order 
of the court must be obtained’). 


88. Cooper v. Burch, 74 P. 37, 140 
Cal. 548. 


89. Great Northern R. Co. v. U. 
Sey 203 VW B02) V3 4. CAC Ro Sie Ra 
1915D 408. 


90. Hennequin v. Clews, 46 N.Y. 
Super. 330 [aff 84 N.Y. 676 (aff 4 S.Ct. 
576, 111 U.S. 676, 28 L.Ed. 565)]. 


91. Walidity see supra § 28. 


92. Pattison v. O’Connor, 23 Hun 
(N.Y.) 307, 60 How.Pr. 141; Steele 
v. Moss, 34 N.W. 237, 69 Wis. 496, 2 
Am.S.R. 756. 


93. Universal Rim Co. v. General 
Motors Corp., 31 F.(2d) 969 [sezting 
aside decree 20 F.(2d) 966]. 
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time to plead, provided defendant pleads on_the 
merits, does not give the right to demur.®* AGE 
stipulation extending the time to answer includes a 
provision that defendant may make such application 
as he may be advised, a motion to strike out parts 
of the complaint is proper.°® A stipulation that de- 
fendant would file an answer in a few days after de- 


fault day, containing a general demurrer and a gen- _ 


eral denial, does not preclude him on the same day 
and before the filing of such answer to file a plea of 
privilege.°* A stipulation extending the time to 
answer gives the time stipulated in addition to the 
unexpired period existing when the agreement is 
executed;®? and a stipulation not expressly extend- 
ing the time to file an answer, but providing that it 
may be filed on being signed by defendant’s attor- 
ney in fact, gives defendant a reasonable time to file 
his answer.®® The last day is included, under a 
stipulation extending the time to plead “until” a cer- 
tain date, if, from the context, it appears to have 
been intended as inclusive of the last date.°® Where 
a stipulation provided that plaintiff’s time to reply 
or demur to any of the defenses set up in the answer 
served, which contained a counterclaim and special 
matter in defense, and to make any motion with ref- 
erence to the answer, should be extended in case de- 
fendant should elect not to serve an amended answer, 
no amended answer having been served, plaintiff was 
entitled to reply to defendant’s counterclaim and to 
make any proper motion respecting the other de- 
fenses set up in the answer within the time speci- 
fied.+ 


[§ 57] d. Matters Admissible under General Is- 


ck 


94. Doty v. 
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to answer does not estop defendant 


[§§ 56-58 


sue or General Denial.2, Where the parties stipulate 
that defendant may, under the general issue* or 
general denial,* introduce any evidence admissible 
under proper pleadings, the stipulation will be held 
to include both affirmative and negative pleas;> and 
under such a stipulation it is the duty of the court 
to permit any matter of fact to go to the jury which 
tends to establish any proper defense.* It has simi- 
larly been held that, where the parties pleaded in 
short, by consent,’ the general issue, “with leave 
to give in evidence any matter which, if well pleaded, 
would be admissible in defense of the action,” a spe- 
cial plea of waiver is not required to authorize the 
admission in evidence of waiver,® but a stipulation 
that defendant be permitted to have “all competent 
defenses under the general denial” embraces only 
such defenses as were competent in bar, and does not 
authorize a defense in abatement for a defect of par- 
ties plaintiff not appearing on the face of the com- 
plaint.° And a stipulation that defendant might 
introduce proof of all matters under the plea of the 
general issue that might be offered had the same 
been specially pleaded does not cover such pleas as 
are required by special practice statutes to be veri- 
fied by affidavit.t° 


[§ 58] e. Other Stipulations in Respect of Plead- 
ings.1! In addition to the stipulations relating to 
pleadings already discussed,1? among others!? that 
have received construction by the courts are stipu- 
lations eliminating claim of variance,!* submitting 
ease on affidavit of defense,!® submitting issues in 
consolidated actions,® or waiving pleadings!? or 


Strong, 1 Pinn. (Wis.) 
313, 40 Am.D. 773. 


95.. Lackey v. Vanderbilt, 10 How. 
Pr. (N.Y.) 155. 


96. Ozbolt v. Lumbermen’s  In- 
peme: Exch., (Tex.Civ.App.) 205 S.W. 
58. 


$7. Pattison v. O’Connor, 23 Hun 
(N.Y.) 307, 60 How.Pr. 141. 


98. Maxwell v. Jarvis, 14 Wis. 506. 
99. Barker v. Keith, 11 Minn. 65. 


1. Sheridan vy. Tucker, 122 N.Y.S. 
800, 1388 App.Div. 436. 


2. Validity see supra §§ 28, 29. 


3. General issue see Pleading §§ 
317 et seq, 1153. 


4. General denial see Pleading §§ 
329, 1154. 


on Peo. v. Porter, 7 T.B.Mon. (Ky.) 


6. Truman’s Pioneer Stud Farm v. 
Baker, 176 Ill.App. 524. 


7 See Pleading § 324. 


8 Yorkshire Ins. Co. v. Bunch- 
Morrow Motor Co., 103 So, 670, 212 
Ala. 588. 


9. Moore v. Harmon, 41 N.E. 599, 
142 Ind. 555. 


10. Schuyler County v. Missouri 
Bridge, etc., Co., 100 N.E. 289, 256 Ill. 
848; Supreme Lodge A. O. U. W. v 
Zuhlke, 21 N.E. 789, 129 Ill. 298. 


11. Walidity see supra § 28. 
12. See supra §§ 55-57. 
18. See cases infra this note, 


[a] Stipulation allowing demurrer 
to complaint to be overruled on leave 


from subsequently objecting that the 
complaint ‘does not state facts suffi- 
cient to constitute a cause of action. 
Hitcheock vy. Caruthers, 23 P. 48, 82 
Cal. 523. 


{b] Filing pleading before judge 
of another circuit.—A stipulation in 
an agreement for trial by a judge of 
another circuit that any pleading may 
be filed before him, and considered as 
filed in “this court’? in open court, 
answers the objection of the records 
of the court in which the case was 
pending, not showing the making and 
filing of pleadings. Morgan v. Lew- 
is, 189 S.W. 1118, 172 Ky. 813. 


14. See cases infra this note. 


[a] Thus (1) a stipulation by de- 
fendant that plaintiff is entitled to 
recover, unless an agreed state of 
facts constitutes a defense, waives 
any question of variance between the 
allegata and probata. Brennan vy. 
Shanks, 103 P. 706, 24 Okl. 563. -@2) 
Where the petition relied upon a con- 
tract giving plaintiff seventy-five 
cents per cubic yard for all dirt 
moved, and the answer alleged a sub- 
stitution for that contract of a con- 
tract for payment by the day, a stip- 
ulation that the answer was taken 
controverted of record, with leave to 
plaintiff to introduce all matters by 
way of avoidance of the matters 
charged therein, as though a written 
reply had been filed, prevents defend- 
ant from claiming a variance between 
the petition and proof that the sub- 
stituted agreement gave plaintiff the 
option of claiming payment by the 
yard or by the day. Garriott v. 
Brandenburg Constr. Co., 251 S.W. 
935, 199 Ky ere. 


15. Collins v. London Assur. Corp., 
30 A. 924, 165 Pa. 298 (in an action 
on a fire policy on buildings the affi- 
davit of defense alleged certain facts 
as to giving mortgages en the prop- 
eRGy, the rendition of judgment on a 
judgment note against insured, and 
sheriff's sale of the property, and 
that such facts constituted breaches 
of specified conditions of the policy. 
The parties agreed “to dispense with 
a trial by jury, and to submit the 
said case to the decision of the court 
on the facts and questions of law 
raised by the defendant in its affi- 
davit of defense, which facts are to 
be taken as admitted as alleged in 
said defense.” It was held that the 
alleged violations of such conditions 
or legal conclusions were not admit- 
ted by such stipulation, but only the 
facts which defendant alleged war- 
ranted such conclusions). 


16. First Nat. Bank v. Fowler, 102 
P. 1038, 54 Wash. 65 (a stipulation 
that the issues in consolidated ac- 
tions may be submitted upon their 
merits, on the pleadings in the sev- 
eral actions, which were to be consid- 
ered as evidence, and the evidence 
submitted under the stipulations, 
should not be construed as a confes- 
sion of judgment on a cross com- 
plaint to which no answer was made, 
or as an admission of the relevancy . 
of the pleadings, or as an estoppél to 
assert legal conclusions from the 
pleadings considered as a whole). 


17. See cases infra this note. 


[a] Waiver of pleadings.—(1) An 
agreement of counsel to\waive plead- 
ings does not relieve a plaintiff from 
proving his case with the same meas- 
ure of proof necessary to establish 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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their sufficiency. ° 


[§ 59] 4. As to Issuest°—a. In General. Rules 
governing the construction of stipulations general- 
ly?° apply to stipulations with regard to the issues.?! 
The parties are bound by stipulations fixing the is- 
sues and will not be permitted to depart therefrom.?? 
So the court is without power to go beyond the stipu- 
lation of issues made by the parties,?® and undertake 
to pass on issues withdrawn or excluded from con- 
sideration ;** and, on the other hand, neither party 
can complain of the action of the court in submitting 
any of the issues agreed upon.?® Evidence of facts 
not within the issues agreed on is not admissible,?® 
and cannot be considered on a motion for new 
trial;?7 and if defendant binds himself to defend 
only upon a certain ground, plaintiff need not prove 
facts not essential to entitle him to recover as against 
the defense so limited.*® A stipulation that only one 
issue is involved authorizes entry of judgment for 
the one party or the other according as the fact and 
the issues are decided.?® Where parties stipulated 
that a plea of privilege®® should be determined on 
contract and petition, allegations of the petition were 
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admitted as established only for the purpose of de- 
termining venue.*+ Where the parties stipulated 
that all the issues presented by the pleadings may be 
submitted for trial and determination, the court 
properly tried all the issues presented by the com- 
plaint and by the cross complaint, although the 
cross complaint was an improper pleading and could 
have been eliminated.?? 


As waiver of sufficiency of complaint. A stipula- 
tion by the parties as to the issues in the case does 
not waive the objection that the complaint is insuffi- 
cient to state a cause of action, this being a question 
of law as to which no valid agreement can be made.*? 


Effect of amendment of pleadings. A stipulation 
in extending the time to answer that the issue was to 
date as if no extension had been granted did not pre- 
vent the issue from being destroyed by a subsequent 
amendment of the pleadings, or obviate the necessity 
to give a new notice of trial and file a new note of 
issue.?4 


Whether available on subsequent trial. According 
to some decisions, a stipulation limiting and defining 


it as if such agreement had not been 
entered into. Lawrence McFadden 
Co. v. Philadelphia, 59 Pa.Super. 44. 
(2) Where a reply to the original an- 
swer denied the new matter set up in 
the answer and it was stipulated that 
such reply should stand as the reply 
to the amended answer, an allegation 
of the amended answer was not, as 
claimed, admitted, as by a failure to 
reply. Acme Coal Co. v. Northrup 
Nat. Bank, 146 P. 593, 23 Wyo. 66, 
L.R.A.1915D 1084, Ann.Cas.1917B 564. 


18. See cases infra this note. 


fa] Thus a stipulation in inter- 
pleader waiving questions as to the 
sufficiency of the pleadings author- 
izes the court to try all material mat- 
ters alleged in the pleadings. Rad- 
aoe v. First Nat. Bank, 142 P. 362, 71 
Yr. 84. 


{b] Waiving objection that cross 
complaint not allowable.—In a suit on 
claim and delivery, defendant who en- 
tered into a written stipulation with 
the other parties. whereby he acknowl- 
edged due service upon him of the 
summons in the cross complaint, to- 
gether with a copy, waived the right 
to demur to the cross compiaint, and 
agreed that his answer to the amend- 
ed complaint might be deemed an an- 
swer to the cross complaint is pre- 
cluded from raising the question 
whether a cross complaint, in an ac- 
tion on claim and delivery, is im- 
proper. Ackerman y. Schultz, 172 P. 
609, 178 Cal. 190. 


19. Walidity see supra § 29. 
20. See supra § 42. 


21. Coty, Inc, v.  Prestonettes, 
Inc., 3 F.(2d) 984; Curtis _v. Don- 
nélly, 112° N:B):293, 273-411.°79; In re 
Cushman, 163 N.Y.S.°712, 177 App. 
Div. 127; Sanford v. National Coun- 
cil, Junior Order of United American 
Mechanics, 97 S.E. 384, 176 N.C. 443. 


[a] Particular stipulations con- 
strued.—(1) In ejectment, where it is 
stipulated that plaintiff is the owner 
of lot 4 and defendants are the own- 
ers of lot 3, that the parties derived 
their respective lots from a common 
source, and that the only question in 
dispute is the boundary line between 
lots 3 and 4, the issue is what part 
of plaintiff's lot, if any, defendants 
have in their possession. Curtis v. 
Donnelly, 112 N.E. 293, 273 Ill. 79. 


(2) Where parties in contest of claim 
against an estate stipulated that all 
evidence offered on any claim of 
claimant should be considered as far 
as applicable as evidence in all other 
claims, the issue on a claim based 
on an alleged note was not limited to 
existence of the note. In re Cush- 
man, 163 N.Y.S. 712, 177 App.Div. 127. 
(3) In an action on an insurance pol- 
icy, where there was no dispute as 
to the amount of recovery, a stipula- 
tion that issue as to amount of re- 
covery should be decided for a spe- 
cific amount, if the only other issue 
should be decided in favor of plain- 
tiff, was intended merely for the 
guidance of the jury, and did not pre- 
vent the court from setting aside is- 
sue as to amount of recovery after 
verdict, and submitting a new issue 
or defense, which appeared in plain- 
tiff’s evidence on the trial. Sanford 
v. National Council, Junior Order of 
United American Mechanics, 97 S.E. 
384, 176 N.C. 443. 


[b] Construing particular stipula- 
tions see Tilden v. Tilden, 254 P. 310, 
81 Cal.App. 535; Wagner v. Chicago, 
ete.) Ra CO. L062 NE. 809,,° 265) TIT: 
245, Ann.Cas.1916A 778 [aff 180 Ill. 
App: 196 (aff 36.S:Ct. 135, 239 U.S: 
452,60. l..Hd. 379) ]; .Premier Constr. 
Co. v- Kimmell, 20 S.W.(2d) 77, 230 
Ky. 439; Ramsay v. Lebow, 107 N.H. 
926, 220 Mass. 227; Beavers v. Ba- 
ker, 124 S.W. 450, 58 Tex.Civ.App. 
35; Mecca F. Ins. Co. v. Wilderspin, 
(Tex.Civ.App.) 118 S.W. 1131. 


[c] Facts presumed from stipula- 
tion.—A stipulation in an action to 
recover taxes, stating that ° the 
amount of the taxes was the subject 
matter of the action, presumed the 
regularity of the assessment proceed- 
ings. Menominee v. 7 KK. Martin 
Lumber Co., 77 N.W. 704, 119 Mich. 
201. 

Issues generally see Pleading §§ 
1144-1159. 

22. Trott v. State, 171 
41 N.D. 614, 4 A.L.R. 1372. 


23. Kitterman v. Eagle Pine Co., 
257 PB. 815, 122 Or. 187. 


24. In re Lowe, 172 P. 583, 178 Cal. 
111; Kitterman v. Eagle Pine Co., 257 
P. $15, 122: Or. 137. 


[a] Thus a finding of no breach of 
warranty is irrelevant under a stip- 


N.W. 827, 


ulation submitting issues as to the 
place of inspection and the sellers’ 
responsibility for resale losses. Kit- 
terman v. Eagle Pine Co., 257 P. 815, 
L22-Ors 13. 


25. Mecca F. Ins. Co. vy. Wilder- 
spin, (Tex.Civ.-App.) 118 S.W. 1131. 


26. Sowell vy. London Assur Corp., 
163 P. 242, 32 Cal.App. 443; Conti- 
nental Ins. Co. v. Delpeuch, 82 Pa. 
225; Long v. Shelton, (Tex.Civ.App.) 
155 S.W.. 945. 


[a] Rule applied.—(1) In an ac- 
tion on an insurance policy, under a 
stipulation restricting the defense to 
the question of suicide, defects in the 
summons, or irregularity in an 
award, could not be proved. Conti- 
nental Ins. Co. v. Delpeuch, 82 Pa. 
225. (2) In trespass to try title, 
where both parties stipulated that 
they claimed under a common source 
of title, defendant could not impeach 
such title by showing a superior title 
from the sovereignty of the soil in- 
aependent of his deed from the com- 
mon source. Long vy. Shelton, (Tex, 
Civ.App.) 155 S.W. 945. 


27. Conwell vy. Varain, 130 P. 28, 
20 Cal.App. 521. 


[a] Thus, where the parties by 
their attorneys stipulated that the 
decision of the caSe should be deter- 
mined by the decision of a single 
question, a statement for new trial 
on the ground of the insufficiency of 
the evidence to sustain the findings, 
which sets forth even an accurate 
résumé of the evidence on other is- 
sues, Should be stricken out. Con- 
Wa v. Varain, 130 P. 238, 20 Cal.App. 
521. 


28. Leonard vy. 
(Mass.) 177. 


29. Jameson v. Diggs, 276 P. 969, 
47 Idaho 478; Oliver v. West Lumber 
Co., (Tex.Civ.App.) 287 S.W. 100. 


30. See Pleading § 262. 


S1....0’Neal”, “v. Jones; 
App.) 34 S.W.(2d) 689. 


82. Pierson v. Smith, 148 P. 801, 
27 Cal.App. 48. ; 


33. Wells v. Covenant Mut. Ben. 
Assoc., 29 S.W. 607, 126 Mo. 6380. 


34. Pelzer v. Perry, 196 N.Y.S. 342, 
203 App.Div. 58. 


White, 5 Allen 
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the issues on which the controversy depends applies 
only to the trial at which the stipulation is made.?° 
Other decisions hold that, unless otherwise provided, 
the stipulation will govern subsequent trials of the 


cause. ¢ 


[§ 60] b. As Eliminating Other Issues. 
parties stipulate merely to eliminate a single issue, 
the stipulation has no effect on other issues in the 
ease;*7 but where parties by stipulation prescribe 
the issues on which the case is to be tried, they are 
estopped from thereafter asserting that the case was 
submitted on the wrong theory;** and a stipulation 
of this nature, unlike a stipulation which merely 
eliminates a single issue,®® amounts to a binding 
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[§ 61] 5. As to Evidence+‘—a. In General. 
Rules governing the construction and effect of stip- 
ulations generally*? apply to stipulations relating to 
These stipulations should not be given 


a narrow, strict, or technical construction,** but on 


If the 


instrument.** 


waiver and elimination of all issues not included.*® 


35. Mills v. Bills, 66 N.W. 881, 97 
Iowa 684; Murphy v. Gillum, 79 Mo. 
App. 564. 


36. Hammontree y. Huber, 39 Mo. 
App. 326. 


s7. Adler v. Planters’ 
(Mo.App.) 181 S.W. 1062; David v. 
Fidelity-Phcenix F. Ins. Co. of New 
York, 145 P. 199, 83 Wash. 242. And 
see as tending to sustain this rule 
Packard v. O’Neil, 262 P. 881, 45 Idaho 
427, 56 A.L.R. 317; Fairmont Cream- 
ery Co. v. Minter, (Tex.Civ.App.) 274 
S.W.. 281. f 


[a] BRule applied.—(1) Where, in 
an action on a fire insurance policy, 
the value of the property destroyed 
was in issue, and defendant claimed 
that the policy was void for fraudu- 
lent swearing by plaintiff as to such 
value and as to what property was 
destroyed, statements of counsel 
amounting to a stinulation, eliminat- 
ing the question of fraudulent swear- 
ing as to value, did not eliminate the 
question of fraudulent swearing as to 
what- property was destroyed. David 
v. Fidelity-Phoenix F. Ins. Co. of New 
York, 145 P.. 199, 883 Wash. 242. (2) 
In a suit by a guest for one hundred 
dollars, claimed to have been deposit- 
ed with defendant hotel company, a 
stipulation that defendant was a 
gratuitous bailee of the deposit at 
most, and received no compensation 
on account of it, did not concede that 
defendant was a bailee, and left open 
the question whether there was a 
bailment at all. Adler v. Planters’ 
Hotel Co., (Mo.App.) 181 S.W. 1062. 


38. Olson v. Moulster, 162 N.W. 
1068, 187 Minn. 96. 


39. See supra text and notes 37. 


40. U.S.—Connell Bros. Co. v. 
ie ae kita EOE Molle Os Cac 
cf 


Ala.—Mullins v. Lemley, 88 So. 831, 
205 Ala. 593. 


Cal.—Sunset Lumber Co. v. Smith, 
272 P. 1068, 95 Cal.App. 307; Smith v. 
Masonic Mines Assoc., 206 P. 1008, 57 
Cal.App. 172. 


Ga.—Evans v. Thompson, 
128, 148 Ga. 61. 


Ill. Board of Education of Paris 
Union School Dist., No. 95, Edgar 
County, fl., v. Board of Education of 
Non-High School Dist. of Edgar 
County, Ill., 231 Ill.App. 415. 


La.—Bunol v. Bunol, 97 So. 386, 154 
Tha. 159: 


Me.—Thompson v. Bowes, 97 A. 1, 
115 Me. 6, 1 A.L.R. 13865. t 


N.J.—Kaighn v. Friday, 73 A. 540, 
17 N.J.Law 709. 


84 S.E. 


Hotel Co., 


N.Y.—Kissen v. American R. Ex- 
press Co., 192 N.Y.S. 328; Gilles v. 
U. S. Casualty Co., 114 N.Y.S. 54. 


N.D.—Trott v. State, 171 N.W. 827, 
41 N.D. 614, 4 A.L.R. 1372. 


S.D.—In re Fleming, 173 N.W. 836, 
42 S.D. 193. 


Tenn.—Obion County v. Coulter, 284 
S.W. 372, 153 Tenn. 469. 


Tex.—Oliver v. West Lumber Co., 
(Civ.App.) 287 S.W. 100; Houston Oil 
Co. of Texas v. William M. Rice In- 
stitute for the Advancement of Lit- 
erature, Science, and Art, (Civ.App.) 
194 S.W. 413; Houston Oil Co. v. 
Wing, (Civ.App.) 194 S.W. 221; Prov- 
ident Nat. Bank v. Webb, 128 S.W. 
426, 60 Tex.Civ.App. 321. 


Utah.—Gee v. Baum, 199 P. 680, 58 
Utah 445. 


Vt.—Brown v. Aitken, 99 A. 265, 90 
Vt. 569. 


W.Va.—Lowther v. Ohio Valley Oil, 
etc., Co., 108 S.H. 276, 88 W.Va. 650. 


Wyo.—Baylies v. Vanden Boom, 278 
P. 551, 40 Wyo. 411, 70 A.L.R. 924. 


[a] Thus (1) in an action for 
breach of contract, although defend- 
ant, for want of knowledge or in- 
formation, denied the allegation of 
the complaint that plaintiff was a firm 
or company, proof that plaintiff was 
a firm or company was waived by a 
stipulation that the trial should be 
confined in the first instance to the is- 
sue of whether defendant had broken 
the contract, and, if the court should 
find that defendant had committed a 
breach, it should be set for hearing on 
the issue of damages. Connell Bros. 
Co. v. Diederichsen, 213 F. 737, 130 
CUCVAS -261." C2) Ina ‘suit ona. me= 
chanic’s lien, a stipulation of counsel 
in writing that for the purpose of the 
trial the only defense is payment ex- 
cludes other defenses. Kaighn vy. Fri- 
day, 73 A. 540, 77 N.J.Law 709. (3) 
Under a claim to a specific tract and 
a stipulation that, unless defendant 
had limitation title, plaintiff was the 
owner, the question of equitable parti- 
tion was not involved. Oliver v. West 
Lumber Co., (Tex.Civ.App.) 287 S.W. 
100, (4) Where parties in an action 
on the case for obstructing a right of 
way stipulated that, “if the plaintiffs 
have a right of way,” judgment is to 
be awarded for them, the existence of 
a right of way was the only question 
submitted to the court, and its loca- 
tion was not involved. Thompson y. 
Bowes,”.9% Alo Lei 6 Ves Ge An R* 
1865. (5) Defendant could not prove 
a counterclaim upon which judgment 
might be awarded defendant against 
plaintiff under a stipulation shown by 
a judgment entry “issue being joined 


the contrary should be given a fair and liberal con- 
struction,*® so as to carry out the apparent inten- 
tion of the parties and permit a fair trial on the 
merits.4° Where the parties have given a practical 
construction to the stipulation by their acts, such 
construction is entitled to great weight in determin- 
ing its meaning.*7 
not be allowed to override the manifest intent of an 
The principle that the express men- 
tion of one thing implies the exclusion of another 


Grammatical construction will 


on the plea of the general issue by 
consent, with leave to offer in evi- 
dence any matter or thing that if 
specially pleaded would constitute a 
good defense.” Such agreement did 
not include a counterclaim. Mullins 
v. Lemley, 88 So. 831, 205 Ala. 593. 
(6) Where the parties in detinue stip- 
‘ulated in open court in writing that 
defendant unlawfully detains the 
property, and such limits the issue to 
the time when such unlawful deten- 
tion began, the question as to wheth- 
er or not the detention is lawful is 
eliminated, and the verdict will not be 
disturbed because unlawful detention 
was not clearly proved. Lowther v. 
Ohio Valley Oil, etc., Co., 108 S.E. 276, 
88 W.Va. 650. (7) In an action for 
money had and received, to recover 
money contributed by plaintiff, whom 
defendant had insured under a casual- 
ty policy, toward settling an injury 
case against plaintiff, where the de- 
fense was a general denial, and plain- 
tiff based his right to recover on the 
policy, and, defendant claiming that 
its liability thereunder was excused 
by plaintiff's violation of a provision 
requiring immediate notice of the ac- 
cident, a stipulation by the parties 
that the only issue was whether in- 
sured gave immediate notice to the 
company of the accident, as required 
by the policy, was in effect an amend- 
ment of the pleadings, and eliminated 
all questions except that as to when 
notice was given. Gilles v. U. S. 
Casualty Co., 114 N.Y.S. 54. 


41. Estoppel by such stipulation 
see Evidence § 385. 


Validity of such stipulation see su- 
pra §§ 30-338. 


42. See supra §§ 42-51. 


43. See cases infra this section. ~ 
And see infra §§ 62-66. 


44. Keator v. Colorado Coal, ete., 
Go.,. 32 BP: _8b7,. 3: + Colo,App. Asse 
O’Neale v. Cleaveland, 3 Nev. 485; 
oe v. Dickerson, 24 A. 2538, 64 Vt. 
33. 


45. Colo.—Keator v. Colorado Coal, 
ete., Co., 32 P. 857, 3 Colo.App. 188. 


Tll—Joseph Denunzio Fruit Co. v. 
Pennsylvania‘Co., 172 Ill.App. 277. 


La.—Levy v. Rich, 30 So. 377, 106 
Ta, 1248s a 


ser OARS v. Cleaveland, 3 Nev. 
Vt.—Foster’s v. Dickerson, 24 A. 
253, 64 Vt. 238. : 


Re O’Neale v. Cleaveland, 3 Nev. 


47. Saffold v. Horne, 18 So. 433, 72 
Miss. 470. 


48. Saffold v. Horne, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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STIPULATIONS 


“ 


§§ 61-62] 


has sometimes been applied.*® 


Conclusiveness on court. Valid stipulations in 
regard to evidence are binding on the court, which 
is bound to enforce them;*° and the court cannot go 
beyond the terms of the stipulation.*! On the other 
hand, the court is not bound by, and will not enforee, 
a stipulation which the parties cannot validly 
make.°? 


Stipulation that letter may be read in evidence 
does not admit it to be genuine.** 


Testimony of one defendant competent against 
all. Where two defendants were jointly tried for an 
offense and it was stipulated that, all testimony in 
behalf of either should inure to the benefit of both, 
evidence in rebuttal that certain evidence given by 
a witness for one of them was untrue, and that the 
fact led to an ineriminatory inference, was available 
against the other.>+ 


Physical examination.°> Counsel’s agreement to 
examination by two physicians did not preclude de- 
fendants from ealling other physicians as witness- 
es.5& 


[§ 62] b. As to Testimony of Witnesses on For- 
mer Trial.“ <A stipulation that “any and all testi- 
mony taken in another case may be used in this” 
embraces a deposition taken in such other case after 
the date of the agreement, it appearing that this was 
the construction acted on by the counsel then en- 
gaged in the cause.** According to some decisions, 
-a stipulation in general terms and without qualifica- 
tion, that testimony of witnesses on a former trial 
may be read in evidence, precludes objections to its 
competency and materiality.°® On the other hand, 
it has been held that a stipulation that the testimony 
of a witness in another case might be used to estab- 
lish certain facts does not waive the right to object 
that certain of the testimony is incompetent.®® Sim- 
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larly it has been held that a stipulation that testi- 
mony of witnesses on the former trial of a case 
should be taken and considered as if delivered on the 
second trial permits the admission of the testimony 
of such witnesses but subject to the objections and 
exceptions taken on the former trial,®+ and that, 
where a deposition contains principally competent 
testimony, a stipulation that it may be used at any 
other trial of the same case, does not imply that a 


_ portion of the deposition containing incompetent tes- 


timony is to be received if objected to.®? It has also 
been held that, where two actions are tried together, 
and the testimony objected to is taken in one action 
only and exception reserved in that case only, a stip- 
ulation by which such testimony is to be considered in 
the other case as if repeated in that case will be 
regarded as preserving the exception in the other 
case.*® Where a stipulation agreeing to the admis- 
sion of testimony given in another case reserves the 
right to both parties to object to the same for imma- 
teriality, irrelevancy, or other matter of substance, 
no objection can be made on the ground that the 
witnesses were incompetent.** Where defendant had 
stipulated that testimony of certain witnesses in 
another case might be used in the trial against him 
at a succeeding term of court, an objection to read- 
ing of testimony of one of such witnesses, for the - 
reason that his name had not been indorsed on the 
information, was properly overruled, since the ob- 
ject of indorsing names of state’s witnesses upon 
the information is to apprise defendant of witness- 
es whose testimony he may have to meet.®> In a 
proceeding to determine adverse claims, where the 
parties stipulated that testimony taken in one of 
several cases might be used. in any other ease, it was 
held that testimony given by a witness, dead at the 
time of the trial, in a prior case, and read in eyi- 
dence by one of the parties, was admissible as to all 
parties whose interests were affected by the prior 


49. Schmitz v. St. Louis, etc., R. 
Co., 46 Mo.App. 380; White v. McFar- 
lin, 14 S.W. 200, 77 Tex. 596; Nasser 
vy. Gaston, 127 P. 470,.70 Wash. 685. 


[a] Thus a stipulation by which 
it is agreed that evidence is admissi- 
ble for one purpose prevents its ad- 
mission for any other purpose. White 
v. McFarlin, 14 S.W. 200, 77 Tex. 596. 


50. Kelly v. Cunard, 94 S.E. 80, 21 
Ga.App. 119; Spaulding v. Stone, 129 
P. 327, 46 Mont. 483. See also Evi- 
dence § 385. 


[a] Use of original records in evi- 
dence.—It having been stipulated that 
original records could be used in evi- 
dence, it was held that, in proceed- 
ings growing out of a distress war- 
rant, it was error to refuse to allow 


defendant to put in evidence the orig- 


inal claim to distress the warrant and 
entries ‘thereon showing that the 
claim had been sustained and levy 
dismissed. Kelly v. Cunard, 94 S.E. 
80, 21 Ga.App. 119. 


[b] Relieving parties from proof. 
—A stipulation which relieves the 
parties from introducing evidence as 
to an ultimate fact covered by it is, 
if the fact is material, binding on the 
‘court and amounts to a special find- 
ing. Spaulding v. Stone, 129 P. 327, 
46 Mont. 483. 

51. Pennsylvania Steel Co. v. 
Washington, etc., Bridge Co., 194 F. 
1011, 


52. Sac & Fox Indians of Iowa v. 
Sac & Fox Indians of Oklahoma, 45 
CtCle 2807 atl 31? S.Ct. 44735, 220 “U.S. 
481, 55 L.Ed. 552]. 


53. Osmun vy. Winters, 46 P. 780, 
30 Or. 177 (the agreement is simply 
a waiver of the observance of the 
rules touching proof which would 
identify and qualify it as proper to go 
to the jury). 


54. Peo. v. Walter, 149 N.Y.S. 365, 
164° App: Div. 25,-32 N.Y.Cr. 61 s[ceer- 
tificate of reasonable doubt den 149 
N.Y.S. 390, rev on other grounds sub 
nom. Peo. v. Cassidy, 107 N.E. 713, 
213 N.Y. 388]. 


55. Physical examination general- 
ly see Discovery §§ 100-108; Evi- 
dence § 898; Marriage § 132. 


56. Plater v. W. C. Mullins Constr. 
Co., (Mo.App.) 17 S.W.(2d) 658. 


57. Former evidence generally see 
Criminal Law § 1557; Depositions §§ 
876-378; Evidence §§ 510 et seq, 2116. 


Validity of such stipulations see 
supra § 33. 


58. Saffold v. Horne, 18 So. 433, 72 
Miss. 470. 


59. Carroll v. New York El. R. Co., 
43 N.Y.S. 524, 14 App.Div. 278; Brown 
vy. Thurber, 10 Daly (N.Y.) 188, 192. 
See as sustaining this view Bennnett 
v. Davis, 220 P. 1031, 114 Kan. 800 (on 
the second trial of an action, a stipu- 


lation to submit the cause on the evi- 
dence introduced on the first trial] 
does not renew an objection then 
made to the introduction of any evi- 
dence). 


“Where such a stipulation is made, 
applying generally to all the testi- 
mony taken in a particular action, it 
must be presumed that the counsel 
considered and treated it for the pur- 
pose of that trial as. competent and 
material, and either party had the 
right to read such portions of it as he 
desired.” Carroll v. New. York El. R. 
Co., 438 N.Y.S. 524, 14 App.Div. 278, 
281 [aff 57 N.E. 1106, 162 N.Y. 603]. 


“The defendant, if he supposed any 
of the testimony to be incompetent, 
should have so framed his stipulation 
as to reserve the right to object to 
it.” Brown v. Thurber, supra. 


60. Mobley v. Baxter & Co., 85 S.E. 
859, 148 Ga. 565 (as being the conclu- 
sion of the witness). 


61. Davis v. Davis, 137 N.W. 283, 
29 S.D. 420. ; 

62. In re Bridgham, 19 A. 824, 82 
Me. 3238. 4 

63. Brey v. Forrestal, 138 N.W. 
645, 151 Wis. 245. ‘ 

64. Weldon Hotel Co. v. Seymour, 
54 Vt. 582. 


%5. State v. Steensland, (S.D.) 229 
N.W. 395. 
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case.°* But an agreement that one party may use 
a deposition taken in his behalf in another suit does 
net authorize the other party to use it.67 A stipula- 
tion filed in support of a demurrer to a declaration, 
authorizing the court in passing on the demurrer to 
consider the record ina prior action against plaintiff 
with the evidence and contract introduced therein, 
does not authorize the court to determipe questions 
of fact tendered by the declaration.®® 


{§ 63] ¢. As to Use of Copies, Records, or Ab- 
stracts of Title.©® Copies. Where the parties stipu- 
late that an instrument offered is a true copy, the 
stipulation must be taken to refer to the copy as it 
read on its face, and therefore to contemplate an 
erasure actually appearing therein.*° Where a copy 
of an instrument is certified in conformity with the 
requirements of the stipulation for its admission, no 
objection can be made to its admission upon any 
ground of lack of identification or authentication.’* 
A stipulation that copies of original papers or of 
records thereof may be used in lieu of originals 
merely dispenses with the necessity for laying the 
foundation for the introduction of secondary evi- 
dence,’” and does not estop the party from proving 
that the originals are forgeries™® or invalid in legal 
effect.7* <A stipulation admitting as evidence a copy 
of a lease instead of the original does not admit as 
a fact the relation of lessor and lessee.*> Where it 
was stipulated that copies of certain archives of a 
foreign government be admitted in evidence in sup- 
port of defendant’s title, there was nothing prejudi- 
cial to plaintiff in admitting the application of a 
third party to that government for such copies, it 
being considered merely as introductory to the copies 
themselves." 


Records. A stipulation that records of the elerk 
of court might be used in any instance in which a 
certified copy would be admissible does not author- 
ize the introduction in evidence of a deed book con- 
taining a copy of a deed not properly attested.‘7 


Abstracts of title. Where the parties stipulate 


66. In re Silvies River Water 


STIPULATIONS 


Tll.App.-545 [rev on other grounds 53 
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that an abstract of title may be used as evidence, and 
it is so used, such evidence is not exclusive, and a 
mistake in the abstract may be corrected by intro- 
ducing the record.?8 A stipulation to use abstracts 
instead of obtaining certified copies of deeds, ete., 
and filing the same, did not require defendants to 
furnish plaintiff their private abstracts, and there 
was no error in the trial court in refusing to require 
them to furnish plaintiff their private papers for ex- 
amination or to use as evidence.’® 


[§ 64] d. As.to Depositions.°° Where depositions 
are taken under a stipulation that they could be tak- 
en before a certain person, or any other person quali- 
fied by the law of the states, a further agreement 
that they may be read free from objections, “except 
the certificate of magistracy,” means that the certifi- 
cate of magistracy should be affixed only if the depo- 
sition be taken before any person qualified by the 
laws of the state other than the particular person 
named.81 A stipulation authorizing the taking of 
depositions of a designated person “and other wit- 
nesses” authorizes the taking of depositions of wit- 
nesses not named.’ An agreement that testimony 
taken by deposition “shall be considered as regularly 
taken” is not broad enough to admit illegal evi- 
dence.®* If the stipulation waives designated ob- 
jections to depositions, no objections are waived 
other than those so designated. Where a stipula- 
tion waives irregularities and informalities in the 
taking of depositions and reserves the right to ob- 
ject to matters of substance, the parties are entitled 
to object to improper matter contained in the depo- 
sitions,*> but such reservation cannot have the ef- 
fect to prevent their introduction in evidence.8* A 
stipulation waiving objections to the introduction of 
depositions expressly ‘stating that “no objection is 
waived as to the competency, relevancy, or material- 
ity of said depositions in any of said eases, or their 
admission under the rules of evidence,” does not pre- 
clude a party from objecting to testimony contained 
in a deposition on the ground that it was hearsay.8? 
A stipulation that depositions should be received in 


80. Depositions used in another 


Rights, 237 P. 322, 115 Or. 27. 


67. Borland v. Chicago, ete., R. Co., 
42 N.W. 590, 78 Iowa 94. 


68 Pennsylvania Steel Co. v. 
Washington & Berkeley Bridge Co., 
194 F. 1011. 


69. Records and copies as evidence 
generally see Criminal Law §§ 1519 
et seq, 2118, 2116; Evidence § 900 et 
seq. 


70. Pacific Coast Casualty Co. v. 
Industrial Ace. Commn., 167 P. 539, 
176 Cal. 24. 


71. J. &. Anderson Lumber Co. v. 
National Surety Co., 207 M.W. 53, 49 
S.D. 235. 


72. Patterson 
419, 58 Am.R. 472. 


73. Patterson v. Collier, supra. 


74. Supreme Lodge K. P. v. Trebbe, 
74 Tll.App. 545 [rev on other grounds 
53 N.H. 730, 179 Ill. 348, 70 Am.S.R. 
120]; Nicholson v. Villepigue, 74 S.E. 
506, 91 S.C.- 231. 


fa] Rule applied.—(1) The admis- 
sion of copies of a corporation’s by- 
laws did not concede their validity. 
Supreme Lodge K. P. v. Trebbe,’ 74 


v. Collier, 75 Ga. 


N.E. 730, 179 Ill. 348, 70 Am.S.R. 120]. 
(2) In an action involving title to 
land, a stipulation that the deeds may 
be proved by either the originals or 
copies from the records does not pre- 
clude an objection that a deed from 
the sinking fund commission is in- 
valid because the reeord shows that 
it was not signed by a sufficient num- 
ber of the commissioners. Nicholson 
v. Villepigue, 74 Sa®. 506, 91 S.C. 231. 


[b] Stipulation to admit copy of 
original will locked up in the probate 
judge’s office was held not to be a 
pretermission of the proof of probate, 
or a waiver of any right to question 
the efficacy of the paper as a muni- 
ment of title. Inge v. Johnston, 20 
So. 757, 110 Ala. 650. 


75. Central R., etc., Co. v. Gamble, 
3 S.E. 287, 77 Ga. 584. 


76. Mackey v. Armstrong, 19 S.W. 
463, 84 Tex. 159. 


77. Turner v. Neisler, 80 S.E. 461, 
141 Ga. 27. 


' "7g. Taffinder v. Merrell, 65 S.W. 
177, 95 Tex. 95, 93 Am.S.R. 814. 


79. Campbell v. Jones, (Tex.Civ. 
App.).230 SW. 710. 


case see supra § 62. 


81. Schwinger v. Redman, 187 4 
App. 254. vs 


82. Farmers’ Loan, etc., Co. v. De 
Moulin, 195 N.W. 444, 46 S.D. 576. 


83. Millard v. Hall, 24 Ala. 209 
(secondary evidence for the admis- 
sion of which no foundation was laid). 


84. Schmitz v. St. Louis, ete, R. 
Co.; 46 Mo.App. 380; Nasser v. Gas- 
ton, 127 P. 470, 70 Wash. 685. 


[a]. Thus (1) a stipulation that a 
deposition may be read as if it had 
been taken on proper notice waives| 
no objection except for want of no- 
tice. Schmitz v. St. Louis, etc., R. Co., 
46 Mo, App. 380. (2) A stipulation 
for the taking of a deposition reserv- 
ing the right to object ‘‘to any and all 
questions and answers” does not ex- 
clude the right to object to the man- 
ner in which it was taken and re- 
turned. Nasser v. Gaston, 127 P. 470, 
70 Wash. 685. 


85. Douglass v. Rogers, 4 Wis. 304. 
86. Douglass v. Rogers, supra. 


87. McDonald v. Mulkey, 231 P. 
662, 32 Wyo. 144. 


For later cases, develepments and changes in the law see Annotations, same title and section number, 


 tify.°° 


- Knights of Maccabees of the World, 


§§ 64-67] 


evidence without any formality, and subject only to 
rules of evidence as to materiality and admissibility, 
waives the formality of taking a rule to show cause 
why the depositions should not be used as evidence, 
but does not include the necessity of offering deposi- 
tions formally in evidence.** A stipulation that a 
juror’s ex parte affidavit as to proceedings in the 
jury room might be read as if taken on deposition, 
with reservation as to competency of witness, does 
not require the affidavit to be considered on motion 
for new trial, it being conceded that it is against 
public pohey for a juror to reveal proceedings in 
the jury room.®® 


[§ 65] e. As to What Absent Witness Would Tes- 
Where parties by stipulation admit without 
reservation what testimony an absent witness would 
give,°' if present, and stipulate that that admission 
may be used as evidence as if the witness had so tes- 
tified, the stipulated testimony may be used in the 
form in which the parties themselves have stated it, 
although in the form of conelusions.°? <A stipulation 
of this character does not, however, amount to an ad- 
mission of the truth of such testimony,®*® and does 
not prevent a party from proving conflicting state- 
ments made by the witness,°®* or that his testimony 
is untrue;°> nor does it prevent the court from ren- 


88. Vaccaro v. Louisville, ete, R. 
Co., 123 So. 353, 11 La.App. 345. 


Chicago, etce., 
89. Groner v. Supreme Tent of 5 


Mont. 188 


108 A. 437, 265 Pa. 129. 


STIPULATIONS 


Mont.—R. M. Cobban Realty Co. v. 
RNC Oss 


N.J.—McKittrick v. Public Serv. R. 
Co., 128 A. 226, 101 N.J.Law 262. 
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dering a decision for one of the parties on the ground 
that the testimony is untrue.°® Where the stipula- 
tion is made for the purpose of excusing the wit- 
ness from attendance at court in that cause, the 
evidence stipulated cannot be used in a subsequent 
cause between the parties.°7 


[§ 66] f. Other Stipulations in Respect of Evi- 
dence.°® Other decisions in which the construction, 
operation, and effect of stipulations relating to evi- 
dence were involved may be found in the cases in 
the subjoined note.®® 


[§ 67] 6. As to Admissions'—a. Construction. 
Rules applicable to the construction of stipulations 
generally? apply to the construction of stipulations 
which admit or agree on the existence of designated 
facts for the purpose of the trial. The primary 
rule in construing these stipulations is that the court 
must, if possible, ascertain and give effect to the in- 
tent of the parties. The stipulation must be given 
a fair and reasonable construction,® and should be 
construed broadly in the interest of justice. Such 
a stipulation must be construed as a whole and the 
intent of the parties collected from the entire instru- 
ment,’ and if there are two stipulations, they must 


“vested” in four named persons, but 
that their ‘respective interests’ 
could not be determined from, the 
records, means that each of the four 
had an interest in title which was 


190 P. 988, 58 


90. Admission of what testimony - 


would be see Continuances §§ 151- 
155; Criminal Law §§ 849-869. 


91. Walidity see supra § 32. 


92. Behrens v. Kruse, 155 N.W. 
1065, 132 Minn. 69. 


93. Ariz.—Perazzo v. Ortega, 241 
P, 518, 29 Ariz. 334. 


Ark.—Burton v. 
215. 


param eraaalas v. Mason, 109 Mass. 
169. 


N.Y.—Lebendinsky  v. 
198° N.Y.S. 595. 


Va.—Hutcheson v. Savings Bank of 
Richmond, 105 S.EB. 677, 129 Ga. 281. 


94. Lewis v. Mason, 109 Mass. 169. 
95. Burton v. Brooks, 25 Ark. 215. 
96. Lebedinsky v. Brimberg, 198 


Brooks, 25 Ark. 


Brimberg, 


oN. YS. 595. 


97. miley v. Smith, 52 So. 27, 167 
Ala, 158 


38. Validity see supra § 30 et seq. 


99. Cal.—Moore v. Moffatt, 204 P. 
220, 188 Cal. 1; Burt v. Los Angeles 
Olive Growers’ Assoc., 166 P. 993, 175 
Cal. 668; Fowler v. Thornberry, 191 
P. 940, 48 Cal.App. 276. 


Colo.—First Nat. Bank v. Clark, 149 
P. 612, 59 Colo. 455. 


Idaho.—Commercial Credit Co. v. 
Mizer, 296 P. 580. 


Tll.—Peo. v. Cooper, 29 
439 Ill. 461. 


Ky.—Little v. Security Mut. L. Ins. 
Co., 149 S.W. 1112, 150 Ky. 35. 


Mia <rorten v. Harrison, 75 A. 337, 
111 Md. 536. 


Mass.—Dittemore v. Dickey, 144 N. 


N.E. 872, 


BE. 57, 249 Mass. 96. 


Mo,—Fidelity, etc., Co. of Maryland 


v. Gill, 270 S.W. 700. 


| Strong, 46 A. 


N.Y.—White v. Manhattan R. Co., 
34 ONCE 28S Taso NE Ys eo US COLE EV. 
Hartog, 132 N.Y.S. 846, 75 Mise. 126; 


Thaler-Tucker Dress Co. v. Bonwit, 
EG2° NEYSe 775s 
N.D.—Fendrich y. Buffalo Pitts 


Co., 180 N.W. 707, 46 N.D. 201. 


Wis.—Industrial Co-op. Union v. 
Lewis, 182 N.W. 861, 174 Wis. 466. 


, 1. Admissions generally see Crim- 
inal Law § 1243 et seq; Evidence § 
323 et seq. 0 


Validity of such stipulations see 
supra § 34. 


2. See supra §§ 42-46. 


3. U.S.—U. +S. Shipping Board 
Emergency Fleet Corporation v. 
South Atlantic Dry Dock Co., 19 F. 
(2a) 486; The Portland, 273 F. 401; 
Interstate Business Men’s Acc. Assoc. 
v. Lewis, 257 F. 241, 166 C.C.A. 325. 


Ark.—Brooks v. Daniels, 256 S.W. 
376, 161 Ark. 665. 


Cal_— White v. McManus, 230 P. 
472, 69 Cal.App. 50; Moore v. Cali- 
fornia- Michigan Land, etc., Co., 203 
P. 139, 55 CalApp. 194, 


Til.—Christ v. Pacific Mut. L. Ins. 
Co., 234 Ill.App. 439 [aff 144 N.. 161, 
321 Ill. 545]. 


Ind.—Homsher, etc., Co. v. ~Al- 
torfer Bros. Co., 143 N.H. 638, 81 Ind. 
App. 657. 


Iowa.—Andrew v. People’s State 


|Bank, 234 N.W. 542, 211 Iowa 649. 


N.Y.—Export Trucking Co. v. 


Sheldon, 119 N.Y.S. 209: 

Pa.—West Branch Logging Co. v. 
290, 196 Pa. 51. 

Tex.—Bibb v. La Fevre, (Civ.App.) 
250. S.W. 721. 

[a] Particular stipulations con- 


strued.—(1) A> stipulation that on a 
lcertain date the “title” to lots was 


vested_in all of them together, and 
that they were therefore cotenants, 
in view of Civ.Code § 686. White v. 
McManus, 230 P. 472, 69 Cal.App. 50. 
(2) In an action under a state statute 
against a railroad for a brakeman’s 
death, a stipulation, within the limi- 
tation period, that deceased was em- 
ployed in interstate commerce 
brought the case within the federal 
statute without specially mentioning 
it. | Keith tv.) Nexas, &uPo Re Cogn 
Saiek: 14 La.App. 290 [aff 132 So. 


4. Interstate Business Men’s Ac- 
cident Assoc. v. Lewis, 257 F. 241, 
168 C.C.A. 325; Riley v. Lemieux, 132 
P. 699, 24 Colo.App. 184; West Branch 
HOB eins Co. v. Strong, 46 A. 290, 196 

also, 


5. Backman v. Cleveland, C., C. & 
St. L. Ry. Co., 174 Ill.App. 269; Hub- 
bard Steel Foundry Co. v. Federal 
Bridge & Structural Co., 171 N.W. 
949, 169 Wis. 277. 


“A construction will be placed up- 
on the stipulation which will render 
it reasonable and just to both parties 
rather than unreasonable and un- 
just. Peo--v. Nolan, t65e ilo ss 
Cal.App. 493, 495. 


6 Joseph Denunzio Fruit Co. v. 
Pennsylvania Co., 172 lll.App. 277. 


7. Moore vy. California-Michigan 
Land, ete., Co., 203 P. 139, 55 Cal.App. 
184; ‘Hxport Trucking Co. v. Sheldon, 
119 N.Y.S. 209. 


{a] hus, where the parties stip- 
ulated that plaintiffs were the own- 
ers of certain lots, but also stipulat- 
ed that both parties traced their 
titles to a certain contract, and that 
its recitals were correct, and the con- 


{tract showed plaintiffs’ title was sub- 


ject to an easement, the stipulation 
as to title should be taken as modi- 
fied by the conditions shown by the 
eontract. Moore v. Califosnia-Michi- 
gan Land, etc., Co., 203 P. 139, 55 Cal. 
App. 184. 
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be construed together as parts of one agreement.® 
Such a stipulation is to be construed in the light of 
surrounding circumstances,® including the state of. 
the pleadings, the allegations therein, and the atti- 
tude of the parties in respect of the issues.*° 
the language of one party may be understood in more 
senses than one, the stipulation is to be interpreted 
in the sense in which he had reason to suppose it 
was understood by the other party.*? 
tion should be avoided, if possible, which will make 
the stipulation frivolous or ineffectual ;1? and a con- 
struction will not be adopted which will permit of its 
being used as a trap to the disadvantage of one of 
Generally, words employed will be 


the parties.1* 


8. Combes v. Stringer, 167 S.W. 
217, 106 Tex. 427 [rev (Civ.App.) 142 
S.W. 668]. 


[a] Rule applied.—In trespass to 
try title to a tract of land, one hun- 
dred and sixty acres of which de- 
fendant claimed by limitation, it was 
stipulated that plaintiffs had the rec- 
ord title, subject to be defeated only 
by defendant’s ‘claim of limitation. 
Defendant introduced evidenee of a 
Survey of one hundred and _ sixty 
acres by his predecessor in 1894 and 
of possession of a ‘portion thereof 
for the statutory period. Plaintiff in- 
troduced a number of deeds, the first 
of which was dated in 1899, and evi- 
dence of possession of a part of the 
tract by his predecessor in title be- 
fore the statutory period had run in 
defendant’s favor, and ‘it was then 
admitted by the parties that the 
chain of title derived through such 
deeds was the only chain of title un- 
der which plaintiffs claimed. It was 
held that, giving effect to both these 
agreements, it was admitted that 
plaintiffs’ record title was derived 
through the deed made in 1899, and 
as a consequence that, when his 
predecessor in title took possession 
subsequent to 1899, he then owned 
the record title. Combes v. Stringer, 
167 S.W. 217, 106 Tex. 427, [rev (Civ. 
App.) 142 S.W. 668]. : 


9. United Dyewood Corporation v. 
Bowers, 44 F.(2d) 399; Peo. v. Nolan, 


165 P. 715, 33 Cal.App. 493; Riley v. 
Lemieux, 132 P. 699, 24 Colo.App. 
184; Homsher, etc., Co. v. Altorfer 


HOR. Co., 148 N.E. 638, 81 Ind.App. 


10. Peo. v. Nolan, 165 P. 715, 33 
Cal.App. 493; Norman v. Dougan, 208 
N.W. 366, 201 Iowa 923. 


11. Peo. v. Nolan, 165 P. 715, 338 
Cal.App. 493. 

12. Peo. v. Nolan, supra. — 

[a] Rule applied.—(1) In apply- 


ing this principle it was held that, 
in a prosecution for selling liquor 
in a no license territory, a stipula- 
tion entered into at the close of 
the people’s case that the district 
mentioned in the indictment is a no 
license territory is sufficient to es- 
tablish that the district was no 
license territory at the time of the 
commission of the offense. Any other 
interpretation, it is said, “would 
make it wholly ineffectual for any 
purpose.”’ Peo. v. Nolan, 165 P. 715, 
33 Cal.App. 493. (2) This case, how- 
ever, was expressly disapproved in a 
decision involving a similar state of 
facts, it being held that an admission 
as to ownership and value of prop- 
erty which defendant was charged 
with burning would not be interpret- 
ed to mean on the date charged in the 
indtctment. O’Daniel v. State, 123 N. 
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Where 
relying on it.17 


A construc- 


BE, 241, 124 N.E. 492, 188 Ind. 477. 


13. Riley v. Lemieux, 132 P. 699, 
24 Colo.App. 184; Joseph Denunzio 
Fruit Co. v. Pennsylvania Co., 172 
IlLApp. 277. 


14. Riley v. Lemieux, 132 P. 699, 
24 Colo.App. 184. 


[a] Thus a stipulation, in a code 
action to quiet-title, that the owner, 
when the land was sold for taxes, 
died intestate and unmarried, and 
that plaintiff is his father, justifies 
the presumption that the parties 
meant that at the time of the owner’s 
death he left no children or issue 
surviving, the word ‘‘unmarried’”’ in 
common acceptance meaning never 
married. Riley v. Lemieux, 132 Pv. 
699, 24 Colo.App. 184. 


15. Andrew v. People’s State Bank 
of Humboldt (Iowa) 234 N.W. 542. 


16. Christ v. Pacific Mut. L. Ins. 
Co., 231 Ill. App. 439 [aff 144 N.E. 161, 
321 he 52545 


[a] TIllustration.—A provision, in 
a stipulation of facts as to the cause 
of death of insured who died of ty- 
phoid fever, that such disease ‘is 
idiopathic,” and not the result of 
bodily injury, must be construed in 
connection with facts therein agreed 
on, and does not operate to vitiate ex- 
press statements therein that de- 
ceased died of typhoid fever con- 
tracted by drinking water polluted 
with sewage but which he believed 
to be pure water, and that the disease 
was caused by the taking of germs 
into his system with water and that 
such germs created toxin in intes- 
tines from which the fever results. 
Christ v. Pacific Mut. L. Ins. Co., 231 
ea 439 [aff 144 N.E. 161, 321 Il. 


17. Compania General de Tabacos 
de Filipinas v. Collector of Internal 
Revenue, 49 S.Ct. 304, 279 U.S. 306, 
73 L.Ed. 704. 


18. Of stipulations generally see 
supra §§ 47-51. 


19. Amsinck v. Springfield Grocery 
Co., 7 F.(2d) 855; Webster v. Gools- 
by, 197 S.W. 286, 130 Ark. 141; Dins- 
more v. Manchester, 81 A. 533, 76 N. 


H. 187; Burbank v. Rockingham Mut. 
BY Ins, -Co.324 Nv. (550) 57 Am. D; 
300; Rust v. Indiana Flooring Co., 
145 S.B. 321, 151 Va. 845. And see 
infra § 98, 

20. Rust v. Indiana Flooring Co., 
145 S.E. 321, 151 Va. 845. And see 


infra § 99. 


21. Webster v. Goolsby, 197 S.W. 
286, 180 Ark. 141; Dinsmore v. Man- 
chester, 81 A. 533, 76:°N.H. 187: 


22. U.S.—Schmertz Wire Glass Co. 
v. Continuous Press Glass Co., 216 F. 
828 [mod on other grounds 219 F. 


given their ordinary and popular meaning. 
nical words will be given their technical meaning,*” 
but should not be permitted to vitiate the plain terms 
of the stipulation.1® 
will be construed most strongly against the party 


8s 67-68 ° 
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Tech- 


If ambiguous, the stipulation 


/ 


{§ 68] b. Operation and Effect'*—(1) As to Facts 
Specifically Admitted—(a) In General. 
absence of fraud,!® mistake,?° or imposition, stip- 
‘ulations admitting or agreeing on the existence 
of designated facts for the purpose of trial are — 
binding and conclusive upon the parties as to 
the facts so designated,?? as long as the stipulations 


In the 


199, 185 C.C.A. 85]; Seattle, etc., R. 
Co. v. Union Trust Co., 79 EF. 179, 24 


C.CiA. 512; | Dracy. vey Reed; — 38) be 
69, 13 Sawy. 622, 2 L.R.A, 773. 
Givhan, 24 


Ala.—Montgomery v. 
Ala. 568. 


Ark.—West v. Meillmier, 289 S.W. 
321, 172 Ark. 485, 


Cal.—Haese v. Heitzeg, 114 P. 816, 
159 Cal. 569; Silverston v. Mercantile 
Trust Co., 122 P. 976, 18 Cal.App. 180. 


Colo.—Water Supply, etc., Co. v. 
Larimer, etc., Reservoir Co., 53 P. 
386, 25 Colo. 87; Rockwell v. Graham, 
10 P. 284, 9 Colo. 36. 


Conn.—Andrews v. Olaff, 122 A. 108, 
99 Conn, 530. 


Ga.—Southwestern R. Co. v. 
lantie, etc., R. Co., 53 "Ga. 404; 


Idaho.—Garrett v. Pilgrim Mines 
Go., 277 P. 567, 47 Idaho) 595°. -Maq 
honey v. Salmon Citizens’ Nat. Bank, 
271 P. 935, 47° Idaho. 24; Dunn’ v- 
Boyd, 271 P. 2, 46 Idaho 717; Inter- 
national Mortg. Bank y. Barghoorn, 
248 P. 868, 43 Idaho 24; Mahoney v. 
ga 31 P. 809, 3 Idaho (Hasb.) 


Tll.— Ward v. Industrial Commn., 
136 N.E. 796, 304 Ill. 576; Greenberg 
v. City of. Chicago, 99 N.E. 1039, 256 
Til. 218, 49 L.R.A.N.S. 108; CGulver 
v. Cougle, 46 N.B. 242, 165 Ill. 417; 
Chicago v. Drexel, 30 N.E. 774, 141 
Ill. 89; Wilson v. Spring, 64 Ill. 14; 
Lock y. Leslie, 248 Ill.App. 438; Mid- 
City Trust & Savings Bank v. Nation- 
al Surety Co., 202 Ill.App. 6; Brooks 
v. Ostrander, 158 Ill.App. 78. 


Ind.—People’s Mut. Ben. Soe. v. 
McKay, 39 N.E. 231, 40 N.E. 10, 141 
Ind. 415. 


Iowa.—Dwight v. Des Moines, 156 
N.W. 336, 174 Iowa 178; Underwood 
v. Modern Woodmen of America, 119 
N.W. 610, 141 Iowa 240. 


Kan.—Lyon v. Robert Garrett 
Lumber Co., 92 P. 589, 77 Kan. 823. 


Ky.—Mahoning Coal Co. v.. Dowl- 
ing, 124 S.W. 370. 


Mass.—Blake v. Sawin, 10 Allen 
340; Leonard vy. White, 5 Allen 177; 
Lewis v. Sumner, 13 Metc. 269. 


Minn.—Bingham vy. Winona Coun- 
ty, 6 Minn. 1386. 


Miss.—Yazoo, ete., R. Co. v. Sibley, 
71 So. 167, 111 Miss. 21; Newman v. 
Greenville, 7 So. 403, 67 Miss. 770. 


Mo.—Adler v. Wagner, 47 Mo.App. 
of Hannah v. Baylor, 27 Mo.App. 


Mont.—Wells-Dickey Co. v. Ameri- 
can Alliance Ins. Co., 223 P. 489, 69 
Mont. 586; Lewis v. Lambros, 194 P, 
152, 58 Mont. 555; Spaulding v. Stone, 
129 P. 327, 46 Mont. 483; Murray vy. 


At- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a confessory pleading, 


-§ 68] é 


stand ;?° and on the court as well as on the parties ;?4 
and the jury cannot find contrary to the stipulated 
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against him.?8 


admissions of the parties,?> and these stipulations 


estop the parties to deny the existence of such 
A party plaintiff may even “stipulate him- 
~ self out of court,” where he admits facts which con- 
clusively bar his right to recovery;?* and on the 
other hand, a party defendant may, by stipulation, 


facts.2¢ 


Butte, 77 P. 527, 31 Mont. 177. 


Neb.—Flansburg v. Schumway, 219 
N.W. 956, 117 Neb. 125; Ayres v. Bar- 
nett, 140 N.W. 634, 93 Neb. 350. 


Nev.—In re Foley, 51 P. 884, 
P. 649, 24 Nev. 197. 


N.H.—Dinsmore vy. Manchester, 
A oso. a0, IN. USis . Burbank. v. 
Rockingham Mut. F. Ins. Co., 24 N. 
H. 550, 57 Am.D. 300. 


N.J.—Dudley Co. v. Aron, 147 A. 
484, 106 N.J.Law 100; Decker v. 
Smith, 96 A. 915, 88 N.J.Law 630; 
Kaighn v. Friday, 73 A. 540, 77 N.J. 
Law 709. 


N.Y.—Peo. v. Cannon, 34 N.E. 1098, 
139 N.Y. 645; Ackerman v. Cobb Lime 
Co., 3 N.Y.S. 892, 51 Hun 310; Auburn 
Sav. Bank v. Brinkerhoff, 44 Hun 142; 
In re Frothingham, 245 N.Y.S. 196, 
138 Mise. 243; Chozo, Yano v. Ledman, 
192 N.Y.S. 647 [rev 188 N.Y.S. 764]. 


N.C.—Thomas v. Carteret County, 
109 S.B, 384, 182 N.C. 374. 


Ohio.—Seely v. Cole, Wright 681. 
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Or.—Oregon-Washington R., etc., 
Coli. Cascade Contract -Coj/ 19% {P. 
1085, 200 P, 1084, 101 Or. 582; Hutch- 


eon v. West Coast L. Ins. Co., 135 P. 
1295-67. .Or.-42. 


S.C.—Cooke vy. Pennington, 7 S.C. 
385; Daniel v. Ray, 19 S.C.L. 32. 


Tenn.—Sage v. Dayton Coal, etc., 
Co., 251 S.W. 780, 148 Tenn. 1. 
Tex.—Strippelmann v. Clark, 11 


Tex. 296; Springfield Mar., etc., Ins. 
Co. v. Republic Ins. Co., (Civ.App.) 
262 S.W. 814; Bibb v. LeFevre, (Civ. 
App.) 250 S.W. 721; Commonwealth 
Bonding, etc., Ins, Co. v. Harper, (Civ. 
App.) 180 S.W. 1156. ; 


Utah.—Rickenberg v. Capitol Ga- 
rage Co., 249 P. 121, 68 Utah 30, 50 
A.L.R. 1303; Welch v. Utah Assoc. 
of Credit Men, 121 P. 974, 40 Utah 
519; Gibson v. McGurrin, 106 P. 669, 
37 Utah 158; Volker-Scowcroft Lum- 
ber Co. v. Vance, 193 P. 970, 36 Utah 
348, 24 L.R.A.N.S. 321, Ann.Cas. 
1912A 124, 


Va.—Rust v. Indiana Flooring Co., 
145 S.B. 321, 151 Va. 845. 


W.Va.—McCoy v. McCoy, 81 S.E. 
562, 74 W.Va. 64, Ann.Cas,1916C 367. 


Eng.—Davies v. Burton, 4 C.&P. 
166, 19 C.C.L. 172 Reprint. 


See also Evidence § 385. 


[a] Wigmore’s statement of rule. 
—‘“‘An express waiver, made in court 
or preparatory to trial, by the party 
or his attorney, conceding for the 
purposes of the trial the truth of 
some alleged fact, has the effect of 
in that the 
fact is thereafter to be taken for 
granted; so that the one party need 
offer no evidence to prove it, and the 
other is not allowed to disprove it. 
This is what is commonly termed a 
solemn—i. e., ceremonial or formal— 
or judicial admission, and is, in truth, 
a substitute for evidence, in that it 
does away with the need for _ evi- 
dence.” Wigmore Evid. § 2588 [quot 
Lewis v. Lambros, 194 P. 152, 58 
Mont, 555, 559]. 


[b] Rule applied.—(1) Parties to 
a mortgage foreclosure suit, wherein 
irrigation district assessments were 
given priority over the mortgage, 
could not challenge the district’s 
right to levy assessments after stip- 
ulating that the district’s organiza- 
tion was legal and levy and assess- 
ment were duly made. Comp. St. 
(1922) § 2877. Flansburg v. Shum- 
way, 219 N.W. 956, 117 Neb. 125. (2) 
Where the parties to a suit to de- 
termine title to land stipulated that 
for the purposes of the trial it would 
be conceded that plaintiff had a reg- 
ular derivation of title of record from 
the commonwealth, defendant cannot 
claim that plaintiff’s title was insuf- 
ficient to sustain a judgment in their 


favor. Mahoning Coal Co. v. Dowling, 
(Ky.) 124 S.W. 370. (3) Where, dur- 
ing trial, counsel stipulated that 


time for the buyer’s performance had 
been extended, they were bound 
thereby, so that a verdict awarding 
the sellers the difference between the 
contract price and the price at which 
they sold the goods was not excessive 
in view of evidence that the market 
price of the date to which the time 
for performance had been extended 
was less than the resale price, al- 
though the market price at the origi- 
nal date for performance would have 
made the verdict excessive. Chozo 
Yano v, Ledman, 192 N.Y.S. 647 [rev. 
188 N.Y.S. 764]. 


[c] Parties bound on appeal.—(1) 
The holder of a trust deed who made 
a stipulation, in an attackment suit 
by a materialman, waiving the filing 
of suits to enforce mechanics’ liens 
and admitting the correctness of the 
liens, could not, on appeal, assert that 
no liens were established until the 
court took proof, and that the court 
erred in referring the case to the 
commissioner. Rust sv. Indiana 
Flooring Co., 145 S.E. 321, 151 Va. 
845. (2) In an action on a fire policy, 
insurer could not raise the question 
as to the measure of damages on 
appeal, where by stipulation a desig- 
nated amount of damages was ap- 
portionable among the different in- 
surance companies, if liable. Spring- 
field F., etc., Ins. Co. v. Republic Ins. 
Co., (Tex.Civ.App.) 262 S.W. 814. 


[ad] As superseding admissions in 
affidavit.—In an. action involving an 
accounting, an admittedly erroneous 
stipulation that no gas was taken 


from a wild well by the lessee after 


it was brought under control super- 
sedes an admission in an affidavit pre- 
viously filed by counsel for both sides 
as to the value of the gas so taken 
and to warrant judgment on the the- 
ory that no gas was taken. Davies v. 
Texarkana Crude Oil Co., 97 So. 597, 
154 La. 424. 


23. Schmertz Wire Glass Co. v. 
Continuous Glass Press Co., 216 F. 
828 [mod on other grounds 219 F, 199, 
135 C.C.A. 85]; Webster v. Goolsby, 
197 S.W. 286, 130 Ark. 141; Chicago 
vy. Drexel, 30 N.E. 774, 141 Ill. 89; 
Lock v. Leslie, 248 Ill.App. 438; Lew- 
is v. Lambros, 194 P. 152, 58 Mont. 
555. 

[a] Leave of court and good cause 


shown why either of the parties 
should be allowed to withdraw it is 


Exceptions to rule. 
lations admitting the existence of facts for the pur- 
pose of the trial are conclusive on the parties?® does 
not apply where it appears from the manner in which 
the case was tried that the stipulation was ignored.®® 
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admit every fact essential to a valid cause of action 


The general rule that stipu- 


necessary to a withdrawal of the stip- 
ulation. Seeley v. Cole, Wright 
(Ohio) 681; Volker-Scowcroft Lum- 
ber Co. v. Vance, 103 P. 970, 36 Utah 
ist 24 L.R.A.N.S. 321, Ann.Cas.1912A 


24 Haese v. Heitzeg, 114 P. 816, 
159 Cal. 569; Carpentier v. Smail, 35 
Cal. 346; Wilson v. Mattei, 258 P. 453, 
84 Cal.App. 567; Henning v. Wuest, 
191 P.'718, 48 Cal.App. 147; Lewis v. 
Lambros, 194 P. 152, 58 Mont. 555; 
Bilby v. Chissoe, 241 P. 8238, 1384 Okl. 
91; Bischoff v. Sandfield, (Tex.Civ. 
App.) 35 S.W.(2d) 800. 


[a] Findings in opposition to‘ad- 
missions made by stipulation (1) are 
precluded (Haese v. Heitzeg, 114 P. 
816, 159 Cal. 569; Bilby v. Chissoe, 
241 P. 823, 184 Okl. 91) (2) and con- 
stitute a ground for new trial (Car- 
pentier v. Small, 35 Cal. 346). (3) 
“A court in its findings should not 
deviate from the facts - which 
are contained in a stipulation of the 
parties made in the course of a trial 
as a substitute for evidence. Find- 
ings contrary to such admissions are 
outside the issues.” Wilson v. Mat- 
tei, 258 P. 453, 455, 84 Cal.App. 567. 


25. Birney v. New York, ete. 
Printing Tel. Co., 18 Md. 341, 81 Am.D. 
607; Inloes v. American Exch. Bank, 
11 Mad. 173, 69 Am.D. 190. 


26. Dunn. v.. Boyd, 271 Pi.2; 46 
Idaho 717; Underwood v. Modern 
Woodmen of America, 119 N.W. 610, 
141 Iowa 240; Dinsmore v. Man- 
chester, 81 A. 533, 76 N.H. 187. And 
see cases supra note 22. 


27. Dwight v. Des Moines, 156 N. 
W. 336, 174 Iowa 178. 


[a] As, for instance, where ‘a 
plaintiff, relying on adverse posses- 
sion, stipulated that defendant had 
been in possession of the land claimed 
for a period of over ten years under 
claim of right. Dwight v. Des 
Moines, 156 N.W. 336, 174 Iowa 178. 


[b] Commission heid not to defeat 
cause of action.—An: admission by 
plaintiff seeking to impress property 
with a trust that defendant owned 
the property involved has been held 
not to defeat a cause of action, being 
a mere admissioy that legal title was 
in defendant. Meyers v. Baylor 
University in Waco, (Tex.Civ.App.) 
6 S.W.(2d) 393. 


23. Edward EB. Gillen Co. v. John 
H. Parker Co., 171 N.W. 61, 174 N.W. 
546, 170 Wis. 264; Indiana Road Mach. 
Co. v. Lake, 136 N.W. 178, 149 Wis. 
541. : 

{a] Illustration.—By virtue of a 
stipulation between a subcontractor 
and the main contractor to erect a 
building, and by part of the con- 
tractor’s amended answer, execution 
by the main contractor of a voucher 
for a stipulated amount of undis- 
puted items, and its taking receipt 
from the subcontractor as a release 
for the claim, is an admission, and 
not a denial, of liability, present in 
character, and payable’ presently. 
Edward E. Gillen Co. v. John H. 
Parker Co., 171 N.W. 61, 170 Wis. 264 
{mod 174 N.W. 546, 170 Wis. 264]. 


29. See supra text and note 22. 
30. Hart v. Turner, 226 P. 282, 39 
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[§ 69] (b) On Subsequent Trial of Same Cause. 
There is some difference of opinion as to whether 
an admission of facts by stipulation for the pur- 
pose of trial is available in a subsequent trial for 
the same cause between the same parties. According 
to some decisions, these stipulations are always un- 
derstood to have reference to the trial then pending, 
and not as stipulations which shall bind it at any 
future trial;?1 and others hold that such a stipula- 
tion, if cbjected ta by either party, will not be bind- 
ing upon another trial.*2 Thus, it was said that if 
a stipulation offered in evidence was intended to be 
only evidential for the purpose alone of the particu- 
lar proceeding then pending, and as to which it was 
made merely to save time, and for convenience to 
avoid calling witnesses, it should be regarded only 
as evidentiary, and not conclusive of the facts there- 
in recited; but, if it was intended as a stipulatien 
of ultimate facts in the cause, and applicable alike 
to all proceedings and trials thereof, it should be 
regarded as conclusive as to all such facts, unless 
upon sufficient grounds it be shown to the court why 
either or both of the parties ought to be relieved from 
its effects or be allowed to withdraw it.°° Never- 
theless, the weight of authority is to the effect that 
a stipulation admitting facts for the purpose of 
trial, where there is nothing expressed in the agree- 
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ment limiting its operation to the particular trial‘at 
which it is made, and nothing in the surrounding 
circumstances to demand such limitation, is equally 
binding upon any subsequent trial of the same cause 
between the same parties, although the agreement 
does not specifically refer to more than one trial ;** 
but where the admission is obviously intended for 
one trial alone,?® as where it is expressly limited by _ 
the agreement to the trial then pending,** or where 

the language of the stipulation is such as to show 
that the parties contemplated only one trial from 


' which there might be an appeal,®* it is not admis- 


sible on a subsequent trial of the same cause be- 
tween the same parties. And it has been held that 
a stipulation as to the existence of a certain fact 
is not binding on a second trial when the stipulation 
plainly showed that in the course of time such fact 
would cease to exist and where it had ceased to ex- 
ist before the second trial.2* The circumstances 
surrounding the admission may be such as to show 
that it was not intended to be used on a subsequent 
trial.32 


[§ 70] (2) As to Facts Not Specificaliy Admit- 
ted. Stipulations admitting or agreeing on the ex- 
istence of designated facts do not admit facts not 
so designated,t® and not necessarily inferable from 
the facts so designated,*! but a stipulation of this 


Idaho 50; Lyon v. Robert Garrett 
Lumber Co., 92 P. 589, 77 Kan. 823. 


[a] As, for instance, where the 
party relying on the stipulation intro- 
duces evidence inconsistent there- 
with. Hart v. Turner, 226 P. 282, 39 
Idaho 50. 


31. Weisbrod v. 
Co., 20 Wis. 419. 


Chicago, etc., R. 


32. Peo. v. Vaughan, 118 N.E. 479, 
282 Ill. 163; Rigdon v. More, 89 N.E. 
992°.242: Tl 256, 134) Am.S.R.. 328; 


Alton v. Foster, 69 N.E. 783, 207 Ill. 
150. 


33. Volker-Scowcroft Lumber Co. 
v. Vance, 103 P. 970, 36 Utah 348, 24 
L.R.A.N.S, 321, Ann.Cas.1912A 124. 


34, Ark.—Webster v. Goolsby, 197 
S.W. 286, 130 Ark. 141. 


Kan.—Central Branch Union Pae. 
R. Co. v. Shoup, 28 Kan. 394, 42 Am.R. 
163. 


Me.—Woodcock v. Calais, 68 Me. 
244; Holley v. Young, 68 Me. 215, 28 
Am.R. 40. 


' N.Y.—Clason v. Baldwin, 46 N.B. 
822, 152 N.Y. 204; Hine v. New York 
El. R. Co., 43 N.H. 414, 149 N.Y. 154; 
Owen v. Cawley, 36 N.Y. 600; Fried 
Vv. New, York, ete... R..Co., PTOCN YS. 
697, 183 App.Div. 115 [dism of app 
Menge Nie, Glo, sears (UN. LO 1! 
Donovan v. Twist, 104 N.Y.S. 1, 119 
App.Div. 734. 


Okl1.—Capital Townsite Co. v. 
Brown, 126 P. 722, 34 Okl. 568. 


S.C.—Brown vy. Pechman, 33 S.E. 


732, 55 S.C. 555. 


Tex.—Lee v. ‘Wharton, 11 Tex. 61, 
62; Villareal v. Passmore, (Civ.App.) 
145 S.W. 1086. 


“When parties or their attorneys 
enter into a written stipulation with 
respect to the facts in a case for the 
purpose of evidence, and it is not ex- 
pressly limited in respect of time or 
confined in terms to some particular 
purpose or occasion, but is general, it 
stands in the case for all purposes 


until the litigation is ended, unless 
the court, upon application, should re- 
lieve either or both parties from its 
operation.” Clason v. Baldwin, 46 N. 
Hy 822i Loo oNeyY., 204, 20d 


“Attorneys are presumed to be care- 
fui in making written admissions; 
they are presumed to understand the 
effect of those admissions; and where 
they are intended to be used only for 
a particular trial or Term of the 
Court, it ought so to be expressed in 
the writing.’”’ Lee v. Wharton, supra. 


35. Central Branch Union Pac. R. 
Co. v..Shoup, 28 Kan. 394, 42 Am.R. 
163. And see cases infra notes 36, 37. 


36. Hays v. Hynds, 28 Ind. 531; 
Wheat v. Ragsdale, 27 Ind. 191; On- 
ward Constr. Co. v. Tiffany Studios, 
173 N.Y.S. 759, 185 App.Div. 850. 


37. Pioneer Trust Co. v. Missouri 
Eee: R. Co., 224 S.W. 106, 204 Mo.App. 


38. Capital Townsite Co. v. Brown, 
126 P. 722, 34 Okl. 568. 


fa] Tllustration.—Where, in an ac- 
tion to recover possession of improve- 
ments on a town lot, the title to 
which is in controversy, stipulations 
are filed, reciting that a contest was 
then pending before the secretary of 
the interior, and judgment for plain- 
tiff is reversed, and on second trial 
plaintiff offers the former agreed 
statement, its exclusion was proper, 
where it is shown that after the en- 
tering into of the stipulations the 
contest over the lot had been decided. 
Capital Townsite Co. v. Brown, 126 P. 
722, 34 Okl. 568. 


39. Sacre v. Chalupnik, 205 P. 449, 
188 Cal. 386; Perry v. Simpson Water- 
proof Co., 40 Conn. 313. 


40. U.S.—U. S. v. Furuya, 11 Cust. 
A robs 


Cal.—Hstate of Hedrick, 59 P. 590, 
127 Cal. 184; In re GQuinasso, NO P. 
335, 138 Cal.App. 518. 


Ill.— Aurora Brewing Co. v. Indus- 
trial Board of Illinois, 115 N.E. 207, 


nesses to. prove its contents. 


277 Ili. 142. 


Ky.—Murrel v. Allen, 203 S.W. 313, 
180 Ky. 604. 


N.Y.—In re Brendel, 209 N,Y.S. 506, 
213 App.Div. 6; Riley v. Durfey, 130 
NY.S. 297, 145 App.Div. 583. 


S.D.—In re Prerost’s Estate, 168 
N.W. 630, 40 S.D. 536. 
[a] Illustrations.—(1) A _ stipula- 


tion admitting that a will which had 
been destroyed was duly executed 
does not preclude Objection to its pro- 
bate because of the lack of two wit- 
In re 
Guinasso, 110 P. 385, 13 Cal.App. 518. 
(2) A stipulation that the merchan- 
dise at bar is the same as that in a 
ease formerly tried by the board of 
general appraisers does not necessar- 
ily subject the merchandise at bar to 
the same classification received by 
the merchandise in the other case, 
it not being admitted in the stipula- 
tion that the correct classification had 
been made in the former case. U. S. 
v. Furuya, 11 Cust.A.. 561. > 3) ines 
suit contesting the election of trus- 
tee in a subdistrict of an educational 
district, where it was stipulated that 
a woman voter could write her name, 
the effect was as if it had been stip- 
ulated that she could write her name 
and nothing more, and the prescrib- 
ing qualifications of voters is not sat- 
isfied by the mere ability to write 
one’s name and nothing more. Mur- 
Hes v. Allen, 203 S.W. 313, 180 Ky. 


41. U.S.—Anderson, Meyer & Co. v. 
Fur & Wool Trading Co., 14 F.(2d) 
586; Aktieselskabet Stavangeren v. 
Hubbard-Zemurray S. S. Co., 250 F. 
67, 162 C.C.A. 239 [cert den 39 S.Ct. 
6, 248 U.S. 558, 638 L.Ed. 420]. 


Cal.—Cory v. Smith, 274 P. 969, 206 
Cal. 508; Altube v. Aguirre, 212 P. 
217, 59 Cal.App. 762; La Habra Oil 
Co. v. Francis, 169 P. 401, 35 Cal.App. 
168; Rich v. Edison Electric Co., 123 
P. 230, 18 Cal.App. 354. 


Colo.—Drach v. Isola, 109 P. 748, 48 
Colo. 134. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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character is conclusive of the existence of such facts 
as are necessarily inferred from the facts admitted 


or agreed upon.*? 


Tll.— Smith v. Smith, 50 N:E. 1083, 
174 Ill. 52, 438 L.R.A. 483. 


Iowa.—Farr v. Howerton, 169 N.W. 
394, 184 Iowa 1049. 


Mich.—Rossello v. Trella, 172 N.Ww. 
420, 206 Mich. 20; Graham v. City of 
Detroit, 140 N.W. 949, 174 Mich. 538, 
44 L.R.A.N.S. 836. 


N.Y.—Willat Film Corp. v. New 
York Cent. Union Trust Co., 222 N. 
Y.S. 671, 221 App.Div. 180; Lancaster 
Sea Beach Improvement Co. v. City of 
New York, 146 N.Y.S. 734, 161 App. 
Div. 469 [aff 108 N.E. 90, 214 N.Y. 1]. 


N.C.—Bundy v. Commercial Credit 
Co., 157 S.E. 860, 200 N.C. 511. 


Or.—State v. Meyers, 117 P. 818, 59 
Or...53T. 


Tex.—Rotge v. Simmler, (Civ.App.) 
176 S.W. 614. 


[a] Record titie.-- Stipulation that 
Plaintiff has record title to part of the 
land in suit is not an admission that 
he has title by a regular chain from 
the sovereignty of the soil, as a rec- 
ord title might be one derived from 
the common source. Rotge v. Simm- 
Jer, (Tex.Civ.App.) 176 S.W. 614. 


[b] Ownership of land.—An oral 
Stipulation that plaintiff’s title to 
land was deraigned through patents 
commencing in 1876 did not establish 
public ownership of the land in 1869, 
when plaintiff’s predecessor appro- 
priated water claimed by plaintiff. 
rae Vv. smith, 274. P-969,-206 Cal. 
508. 


{e] Admission as to adjudication 
of foreign court.—Stipulation admit- 
ting that, under the laws of Califor- 
nia in a case in that state where ap- 
pellees appeared and defended, it was 
adjudicated that appellant was en- 
titled to a family allowance is not an 
admission that such claim was prop- 
erly allowed. Smith v. Smith, 50 N.E. 
1083, 174 Ill. 52, 43 L.R.A. 483. 


[d] Settlement of cause.—A stipu- 
lation in the record of a subsequent 
action that an action for personal in- 
juries was settled and dismissed by 
the payment of a specified amount 
does not establish defendant’s legal 
liability for the injuries. Rich v. Edi- 
son Electric Co., 123 P. 230, 18 Cal. 
App. 354. 


[e] Failure to comply with cor- 
porate by-law requiring ‘not less 
than one day’s notice” of special di- 
rectors’ meetings was not shown by 
stipulation that notice was mailed 
at Pasadena, addressed to director in 
Los Angeles, “fat least one day _ be- 
fore’ the meeting, for even if mailing 
on the day preceding the meeting 
would not be sufficient, yet under the 
stipulation the notice might have 
been mailed several days before. La 
Habra Oil Co. v. Francis, 169 P. 401, 
35 Cal.App. 168. 


42. U.S:—The Portland, 273 F. 401; 
Helena v. Helena Waterworks Co., 
1220 P58 'C.ClA.- 381 = [aft 25° S.Ct: 
40, 195 U.S. 388, 49 L.Ed. 245]. 


Cal.—Gullick v. Interstate Drilling 
Co., 295 P. 549, 111 Cal.App. 263; El- 
liott v. Van Delinder, 247 P. 5238, 77 
Cal.App. 716; Stewart v. Mozzetti, 
218 P. 6138, 63 Cal.App. 409. 


Idaho.—-International Mortgage 
Bank v. Barghoorn, 248 P. 868, 
Idaho 24. 


Tll_—Peabody v. Forest Preserve 
Dist., 151 N.E. 271, 320 Ill. 454. 
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[§ 71] (3) As Affecting Necessity for, or Admis- 
sibility of, Other Evidence. 


No proof of stipulated 


facts is necessary,** the stipulations being substi- 


Ind.—Tippecanoe County v. Mitch- 
aa 30 N.E. 409, 131 Ind. 370, 15 L.R.A. 
£9) ° 

Kan.—Sowden v. U. S. Fidelity, etc., 
Cos, 252 P2208, 122 Kans 375. 


Ky.—Riley v. City of Lexington, 221 
S.W. 228, 188 Ky. 88. 


Me.—Blaisdell Automobile Co. v. 
Nelson, 154 A. 184, 130 Me. 167. 


_Mich.—Shaw-Walker Co. v. Fitz- 
simons, 112 N.W. 501, 148 Mich. 626. 


Miss.—Yazoo, etc., R. Co. v. Sibley, 
71 So. 167, 111 Miss. 21. 


Mo.—Platt v. Francis, 152 S.W. 332, 
247 Mo. 296; nee v. Hallen, (App.) 
196 S.W. 1067 


nebaiei-whhneas v. Butte, 77 P. 527; 
3L, Mont: 1:77, 


N.Y.—Neilson v. Ella Realty Co., 
191 N.Y.S. 519, 117 Misc. 213. 


Or.—Bridal Veil Lumbering Co. v. 
Pec? Coast Casualty Co., 145 P. 671, 
= 


Sich oineston v. 
Life Ins. Co. of Cincinnati, 
S:E, 547, 120°S:C; 93. 


S.D.—Gruba v. Chapman, 153 N.W. 
929, 36 S.D. 119. 


Union Cent. 
Ohio, 112 


Tex.—Texas Indemn. Ins. Co. v. 
White, (Civ.App.) 37 S.W.(2d) 277; 
Lefevre v. Jackson, (Civ.App.) 1135 
S.W.. 212. 

Wash.—Northern Pac. R. Co. v. 
Aree: 126 P. 909, 70 Wash. 
392. 

‘f{a] Thus (1)- in proceedings’ for 


a writ of mandate to compel a county 
treasurer to pay the salary of a 
justice of the peace, a stipulation con- 
ceding respondent’s title to office is 
conclusive of the right to salary, 
since this right is an incident to the 
title to the office, and not to the ex- 
ercise of its duties. Plliott v. Van 
Delinder, 247 P. 523, 77 Cal.App. 716. 
(2) In an action on an employers’ lia- 
bility insurance policy, a stipulation 
of facts stating that an employee, 
while acting in the course of his em- 
ployment and working on a lumber 
flume, accidentally fell from a walk- 
way alongside the flume, warranted a 
finding that the employee was prop- 
erly on the walk and engaged in the 
performance of his duty at the time 
of the injury. Bridal Veil Lumbering 
Co. v. Pacific Coast Casualty Co., 145 
P. 671, 75 Or. 57. (38) In an action on 
a notary’s bond, a stipulation that the 
person had no property subject to 
execution or attachment in the state, 
and a finding that certain notes were 
worthless because of his insolvency, 
sufficiently establishes such _ insol- 
vency. State v. Hallen, (Mo.App.) 
196 S.W. 1067. (4) A stipulation on 
the record for defendant insurance 
company, that an applicant for insur- 
ance was not guilty of fraud in mak- 
ing a false answer to a question, is an 
admission that he was not conscious 
at the time he made the answer that 
it was false in fact. Livingston v. 
Union Cent.. Life Ins. Co. of Cincin- 
nati, Ohio, 112 S.E. 547, 120 S.C. 93. 
(5) A stipulation that expenses in- 
eurred by commissioners of a forest 
preserve district were less in amount 
than sums paid on account thereof, if 
certain charges were not properly in- 
cluded as expenses, held fairly to 
warrant an inference that such charg- 
es were of substantial amounts rather 
than so small as to be_ negligible. 
Peabody v. Cook County Forest Pre- 


serve Dist., 151 N.E. 271, 320 Ill. 454. 


[b] Record of instrument.—(1) A 
stipulation admitting that an instru- 
ment was duly recorded was an ad- 
mission that the instrument was 
recorded in the proper place, since the 
phrase “duly recorded” means record- 
ed according to law. Blaisdell Au- 
tomobile Co. v. Nelson, 154 A. 184, 130 
Me. 167. (2) Where the record con- 
tains an express stipulation admitting 
that a contract was entered into be- 
tween the parties as alleged in the 
complaint, the admission implies that 
there was a contract properly spread 
of record, and makes unavailing the 
objection that it is not shown that 
the contract was spread upon the rec- 
ord of the board of county commis- 
sioners as the statute requires. Tip- 
pecanoe County v. Mitchell, 30 N.E. 
409, 181 Ind. 370, 15 L.R.A. 520. 


[c] Indorsement of note.—Where . 
it was stipulated that defendants in- 
dorsed a note, it must be inferred that 
the note was signed by the makers at 
the same time (Code Civ. Proce. § 1963 
subd 22). Gullick v. Interstate Drill- 
ing Co., (Cal.App.) 295 P. 549. 


[d]- Ownership of land.—A stipu- 
lajion between the parties that a 
widow had held the land adversely 
as against all the world for longer 
than the period necessary to establish 
title establishes that her possession 
was hostile to her husband’s heirs so 
as to terminate their rights, and sus- 
tains a confirmation of a tax sale of 
the property as the property of the 
widow. - Riley v. City of Lexington, 
221 S.W. 228, 188 Ky. 88. 


[e] Delivery of goods sold.—In an 
action for goods sold and delivered, a 
stipulation in open court at com- 
mencement of the trial that the goods: 
were sold to defendant and delivered 
“to somebody” at a plnce formerly 
occupied by defendant, justifies a find- 
ing that the goods were delivered to 
defendant. The court was justified 
‘in finding that the ‘somebody’ ‘to 
whom the delivery was made was the 
defendant.” Stewart v. Mozzetti, 218 
P. 630, 63 Cal.App, 409. 


{f] Location of rallroad.—A stipu- 
lation that the date of the “definite 
location” of the Northern Pacific 
Railroad Company was in 1884 neces- 
sarily imwvlies a compliance with all - 
the conditions precedent to a valid 
definite location, and dispenses with 
proof: First, that the company lo- 
cated the line; second, gave notice to 
the land department; and third, that 
the selection was approved. North- 
ern Pac. R. Co. v. Wadekamper, 126 
P9095 9370 IWS) 39/2), 


43. Cal.Agalianos v. American 
Cent. Ins. Co,, 217, B.- 107, 62. Cal.App. 
349; Peo. v. Nolan, 167 P. 642, 34 Cal. 
App. 545; Brady v. Ranch Min. Co., 
94 P. 185, 7 Cal.App. 182. 


Mass.— Blake v, Sawin, 10 Allen 340. 


Mich.—Friedberg v. Kramer, 207 
N.W. 848, 284 Mich. 98. . 


Mont.—Spaulding v. Stone, 129 P. 
327, 46 Mont. 483. 


Neb.—Ayres y. Barnett, 140 N.W. 
634, 93 Neb. 350. 


N.C.—Person v. Roberts, 
Sagoo IN.Co 16s. 


Tex.—Bishop vy. Sanford, (Civ. App.} 
35 S.W.(2d) 800; Bibb v. Le Fevre, 
(Civ.App.) 250 S.W. 721; Campbell v. 
Gibbs, (Civ.App.) 161 S.W. 430. 
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tuted for proof and dispensing with evidence,** but 
the admission of evidence tending to establish a stip- 
ulated fact is not prejudicial error.*® A stipulation 
admitting designated facts does not relieve the par- 
ties of the necessity of proving facts not admitted 
either in terms or by necessary implication and which 
are essential elements of a valid cause of action or 


defense.*® 


Admissibility. Evidence to disprove** or which 


STIPULATIONS 


sions.°? 


[§§ 71-75 


a trial of facts to which the issues relate, preclude 
exceptions after the trial to instructions to the Jury 
to answer the issues in accordance with such admis- 


[§ 74] (6) As Affecting Jurisdiction. Where ju- 
risdiction of the court has attached by virtue of the 
pleadings, jurisdiction cannot be detached by a sub- 


sequent stipulation in the course of the trial upon 


has a tendency to disprove*® the facts admitted, or 


to limit the effect of the stipulation agreement,*® is 
not admissible, but the stipulation does not bar the 
admission of evidence of facts not admitted and 
whieh are pertinent and necessary to establish a 


cause of action or defense.°° 


[§ 72] (4) As Obviating Necessity for Findings. 
No finding is required with respect to facts which 
have been settled by stipulation of the parties.°+ 


[§ 73] (5) As Precluding Exceptions to Instruc- 
tions. Admissions, by stipulation, in the course of 


Wash.—Northern Pac. R. Co. v. 
ggaekamper, 126 P. 909, 70 Wash. 
392. 


[a] Rule applied.—(1) Where, in 
an action to enjoin trespass, plaintiff 
and defendant respectively allege 
ownership of the land, and it is stip- 
ulated that they are respectively the 
owners of record title of adjoining 
tracts, and the court finds that the 
land is a portion of plaintiff’s tract, 
he was not required to show ten 
years’ adverse possession to author- 
ize recovery. Ayres vy. Barnett, 140 
N.W. 634, 938 Neb. 350. (2) A party 
who in the course of a trial has by 
stipulation admitted the execution of 
a deed cannot afterward in the same 
trial require it to be proved by calling 
the attesting witnesses. Blake v. 
Sawin, 10 Allen (Mass.) 340. (3) In 
an action on an assigned claim, where 
it is stipulated and admitted by de- 
fendant at the trial that the amount 
sued upon for this claim is the cor- 
rect amount due, no proof is neces- 
sary on such claim. Brady v. Ranch 
Min. Co., 94 P. 85, 7 Cal.App. 182. 
(4) A stipulation, in trespass to try 
title, that defendants claiming under 
junior patents have such title as was 
vested in the junior patentees, re- 

‘lieves defendants of the burden of es- 
tablishing the consecutive links in 
their respective chains of title, and 
satisfies the requirement of the three- 
year statute of limitations that there 
shall be color of title from the sov- 
ereignty. Campbell v. Gibbs, (Tex. 
Civ.App.) 161 S.W. 430. (5) Where a 
stipulation fixes the amount due on 
a mortgage, but reserves the right to 
show that the amount therein set out 
was not correct, the amount as fixed 
in the stipulation is established 
thereby without further proof, in the 
absence of evidence to the contrary. 
Central Shoe Co. v. Rashid, 212 N.W. 
559, 203 Iowa 1103. 


44. Andrews v. Olaff, 122 A. 108, 
99 Conn. 530; Edward T. Gillen Co. 
v. John H. Parker Co., 171 N.W. 61, 
174 N.W. 546, 170 Wis. 264. 


45. Silliman v. Oliver, 
App.) 247 S.W. 902. 


46. Vineyard Land & Stock Co. v. 
Twin Falls Oakley Land & Water Co., 
245 H, 30;, 157 C:C.A. 3263) Sones, vi 
tiuckel;, 163" 3P.10906, 174 Call’ "532° 
Eliason v. White, 128 P. 887, 23 Colo. 
App. 213; Washoe Copper Co. vy. 
Junila, 115 P. 917, 43 Mont. 178, 


(Tex.Civ. 


agreed upon as 


some question of fact.°* 


[§ 75] (7) Effect in Relation to Pleadings. 
legal effect of a stipulation as to facts, it has been 
held, is to incorporate into the pleadings all the facts 


The 


one of the allegations thereof ;°* 


and it has also been held that stipulated’ evidence 


[a] ™@Thus (1) a stipulation that 
plaintiff is the owner of the property 
unless the title vested in defendant 
by virtue of a tax deed cannot be con- 
strued, in an action to quiet title, as 
a waiver of proof of the proceedings 
by which the state acquired title by 
tax deed. Jones v. Luckel, 163 P. 
906, 174 Cal. 532. (2) Where defend- 
ants in an action involving the title 
to mining property claimed under 
quartz locations, a stipulation that 
they have. acquired whatever right 
was obtained by the location of two 
different claims does not admit that 
any one of these claims was a valid 
location or relieve defendants of the 
necessity of proving a valid location. 
The only effect of the stipulation is 
that they are relieved of the neces- 
sity of showing that they acquired 
whatever title was secured under the 
‘two locations. Washoe Copper Co. 
v. Junila, 115 P: 917,43: Mont. 178: 
(3) A stipulation by defendant that 
“we are the -owners of whatever 
rights we have on our side, and that 
you are the owners of whatever 
rights those people [referring to the 
early day settlers] may have had on 
your side,’ was not a waiver of pri- 
mary proofs showing acquirements of 
the rights of plaintiffs’ predecessors 
to use the waters of the stream. 
Vineyard Land, etc., Co. v. Twin Falls 
Oakley Land, etc., Co., 245 F. 30, 157 
C.C.A. 326. 


47. Colo.—Rockwell v..Graham, 10 
P. 284, 9 Colo. 36. 
Conn.—Andrews y. Olaff, 122 A. 


108,99 Conn.) 530. 


Ill—Montgomery Ward & Co. v. 
Industrial Commn., 136 N.E. 796, 304 
Ill. 576; Chicago v. Drexel, 30 N.E. 
774, 141 Ill. 89; Locke v. Leslie, 248 
Ill.App. 238. 


N.Y.—Hine v. New York El. R. Co., 


43 N.E. 414,. 149 N.Y. 154; In re 
Frothingham, 245 N.Y.S. 196, 138 
Mise. 243. 

Or.—Oregon, etc., R., etc., Co. 


Cascade Contract Co., 187 P. 1085, 206 
P. 1034, 101 Or. 582. 


Tex.—Pinkston y. West, (Civ.App. 
85 S.W. 1014. Mee 


[a] Thus, where defendant, in an 
action by a carrier to recover an al- 
leged balance due on freight and de- 
murrage, stipulated that the freight 
had been computed according to tariff 
filed with the interstate commerce 


received on motion to dismiss a petition modifies and 
largely obviates what would otherwise be an admis- 
sion by the motion of allegations of the petition.°° 
It has been held, however, in some decisions, that 
a written stipulation between the parties, reciting 
facts not contained in the petition, not filed in the. 


commission, it cannot be allowed to 
ignore such stipulation and undertake 
to show a_ different computation. 
Oregon-Washington R., ete., Co. v. 
Cascade Contract Co., 197 P. 1085, 200 
P. 1034, 101 Or. 582. 


48. Lewis v. Lambros, 194 P. 152, 
58 Mont. 555. 


49. Cherry v. Magnolia Petroleum 
Co., (Tex.Civ.App.) 24 S.W.(2d) 549. 


50. Taylor v. Morris, 127 P. 66, 
163 Cal. 717; Coombs v. Wilson, 107 
So. 874, 142 Miss. 502; Kempner v. 
Rosenthal, 16 S.W. 639, 81 Tex. 12; 
Provident Nat. Bank v. Webb, (Tex. 
Civ.App.) 95 S.W. 716; Schaller v. 
Chicago, etc., R. Co., 71 N.W. 1042, 97 
Wis. 31,35. 

“A stipulation of facts made for 
the purposes of a trial, unless clearly 
intended to cover the whole case, does 
not preclude either party from giv- 
ing evidence tending to establish oth- 
er facts pertinent to the issues, not 
inconsistent with the facts agreed up- 
on by the stipulation.” Schaller vy. 
Chicago, ete., R.\Co., supra. 


[a] Thus in an action to quiet ti- 
tle, the stipulation that property was 
conveyed to plaintiff by her mother, 
and that it stood in plaintiff's name, 
did not prevent proof that such con- 
veyance was made on a parol trust. 
oo ies v. Morris, 127 P. 66, 163 Cal. 


51. Alderson y. Cutting, 126 P. 157, 
163 Cal. 503; Gregory v. Gregory, 36 
P. 364, 102 Cal. 50; Wilson v. Mattei, 
258 P. 458, 84 Cal.App. 567; Fernan- 
pee v. Watt, 146 P. 47, 26 Cal.App. 


[a] Thus a stipulation that cer- 
tain allegations of the answer are 
true amounts to an agreed statement 
of facts as to such issues, as to which 
findings are not required. . Alderson 
v. Cutting, 126 P. 157, 163 Cal. 503, 
Ann.Cas.1914A 1. 


52. Fleming v. Wilmington, eté., 
R, Co., 20 S.B. 714, 115 N.C. 676. 


53. Fitzgerald v. Cleveland Cadil- 
lac Co., 17 OhioApp. 12. And see gen- 
erally supra § 20. 


54. Kurtz v. Graybill, 61 N.E. 475, 


192 Ill. 445; Reid v. Chicago R. Co. 
231 Ill.App. 58. = te 


55. Panther y. Iowa Agriculture 
Department, (Iowa) 234 N.W. 560. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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trial court, would at most be material only on a trial 
on the merits, and could not be regarded as a plead- 
ing, and could not be considered in the determination 
of a demurrer to the petition for failure to state a 
cause of action.°* Where judgment is based not 
on the pleadings alone, but on pleadings and a stipu- 
lation admitting a designated fact, the stipulation is 
controlling, regardless of any allegations of denial 
thereof in the pleadings.*? 


[§ 76] (8) Effect of Conclusions of Law and Fact 
Contained in Stipulation. The parties are not nec- 
essarily bound by conclusions of law®® or fact®® con- 
tained in the stipulation, and are not so bound where 
the conclusions are not warranted by the facts stat- 
ed.°° 


[§ 77] 7. As to Agreed Statement of Facts®!— 


56. State v. Gulf, ete., R. Co., (Tex.; Cal.App. 118; Ratner v. Hill, (Mass.) 


STIPULATIONS 
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a. Construction. Rules governing the construction 
of stipulations generally®? apply to stipulations pen- 
dente lite for trial on an agreed statement of facts.®* 
Such a stipulation will be given a reasonable con- 
struction with the view to carrying out the intent of 
the parties;°4 and it must be construed as a whole 
and the intent of the parties collected from the en- 
tire instrument.®® 


[§ 78] b. Operation and Effect—(1) In General. 
In the absence of grounds sufficient to authorize a 
party to withdraw from, or rescind, the stipulation,*®® 
or the court to set it aside,®? an agreed statement 
of facts on which the ‘parties submit the case for 
trial is binding and conclusive on them,**® and they 
will not be permitted to deny the truth of the facts 
stated,®® nor be heard to claim that there are other 


presumption was overcome by stipu- 


Civ.App.) 154 S.W. 335; State v. Jas-| 170 N.E. 69; Furber v. Dane, 89 N.E.| lation of the parties to the effect that 

per, etce., R. Co., (Tex.Civ.App.) 154] 227, 203 Mass. 108; White v. Love,| the land was subject to taxation and 

SW. 331: (Tex.Civ.App.) 174 S.W. 913. _| Sold for taxes in 1877. Winn vy. Simp- 
57. Schevchuk v. Kotchik, 189 P.| [a] Rule applied.—(1) An agreed| 8°, 247 S.W. 61, 156 Ark. 601. 


3995796. Or: 181. 


58. Hart v. Turner, 226 P. 282, 39 
Tdaho 50; Lyon v. Robert Garrett 
Lumber) Co-...92 Po. 589, 977 Kan. 823; 
Day v. Old Colony Trust Co., 117 N. 
E. 252, 228 Mass. 225. 


59. North Pac. Sea Products Co. v. 
King’ County, 165 BP. 656, 96 Wash. 


entire estate, 


statement of facts stating that ad- 
ministrator was the sole heir and next 
of kin of the intestate was not con- 
clusive that ‘he was entitled to the 
where 
that the property had been communi- 
ty property and that the other claim- 
ants were the next of kin of intes- 
tate’s deceased husband. 


[b] Conclusiveness on appeal.— 
Where it was stipulated in the trial 
court that plaintiff's testimony would 
support the court’s finding, grounds 
for appeal that the evidence did not 
support the amount of damages 
awarded, that the true measure. of 
camages was not applied, and there 
was no legal evidence to establish 


it also showed 


In re Da- 


699; U. S. Whaling Co. v. King Coun- 
ty, 165 P. 70, 96 Wash. 434, 


60. U. S. Whaling Co, 
County, supra. 


61. Submission of controversy on 
agreed statement non pendente lite see 
Submission of Controversy post. 


Validity of such stipulations see 
supra § 35. 


62. See supra §§ 42-46. 
63. See cases infra this section. 


[a] Particular statements of facts 
construed see Follette v. Pacific Light 
& Power Corporation, 208-P. 295, 189 
Cal. 193, 23 A.L.R. 965; Andrew v. 
Warmers’ Trust, etc., Bank, (Iowa) 
226 N.W. 714; Brown v. Woolwine, 
191 P. 276, 107 Kan. 258; Briggs Hard- 
ware Co. v. Aroostook Valley R. Co., 
104 A. 8, 117 Me. 321; Vines v. Sparks, 
114 So. 322, 148 Miss. 219; Goodman 
v. W. S. Peck & Co., (Tex.Civ.App.) 
192 S.W. 785. 


[b] Construction of agreed state- 
ment of facts to be used on appeal 
see Smith v. Tennyson, 107 N.E. 423, 
219 Mass. 508, Ann.Cas.1916B 121. 


{c] Agreed statements held suffi- 
cient to show certain facts.— Western 
Assur. Co. v. Weiner, 38 F.(2d) 229; 
Louisville, etc., R. Co. v. U. S., 52 Ct. 
Cl. 259; Winn v. Simpson, 247 S.W. 
61, 156 Ark. 601; Elliott v. Van De- 
linder, 247 P. 523, 77 Cal.App. 716; 
Wood v. Ball, 188 N.W. 888, 194 Iowa 
50; Frati v. Jannini, 115 N.E. 746, 
226 Mass. 430; Abbott v. United R. 
Co., 119 S.W. 964, 138 Mo.App. 530; 
Wright v. Dorman, 291 S.W. 1064, 155 
Tenn. 189. 


[d] Agreed statements held insufii- 
cient to show certain facts.—Good v. 
State Line Oil & Gas Co., 222 S.W. 
354, 144 Ark. 329; Benedict v. Wil- 
son, 103 P. 350, 10 Cal.App. 719; 
Haigh Hall S. S. Co. v. Anderson, 140 
N.E. 302, 246 Mass. 34; McLennon 
v. Siebel, 115 S.W. 484, 135 Mo.App. 
261. 

64. Provident Loan Bank v. Par- 
ham, 194 S.W. 570, 137 Tenn. 483. 


65. In re Davidson, 131 P. 67, 21 


v. King 


vidson, 131 ) PS (67,21) ‘Cal Appi 118. 
(2) Where, in an action to recover the 
value of land tried on an agreed 
statement of facts, although the 
agreed statement stated that prior to 


1905 plaintiff executed a contract to] 


attorneys in Kentucky conveying to 
‘them a one-half interest in what- 
ever land should be recovered in liti- 
gation then pending, and.that such 
attorneys employed B to assist them, 
and contracted to give him two thirds 
of their one-half interest, and that 
the land involved was recovered in 
that litigation, it was further agreed 
therein that plaintiff, in February, 
1907, was the owner in fee simple of 
the land in question, a judgment for 
plaintiff for two thirds of the value 
of the land was not erroneous on the 
ground that the Kentucky attorneys 
were the owners of an undivided one 
sixth interest, and that the recovery 
should have been only for one half 
the value of the land. White v. Love, 
(Tex.Civ.App.) 174 S.W. 913. 


66. See infra § 88. 
67. See infra §§ 97-102. 
68. Colo.—Chicago, ete, R. Co. v. 


Peo., 193 P. 668, 69 Colo? 266. 


Ill. Catlin v. Traders’ Ins. Co., 83 
Ill. App. 40; Petticord v. Security Live 
Stock Co., 26 Ill.App. 407. 


N.J.—Pieccalo vy. Carbonelli, 147 A. 
579, 7 N.J.Misc. 938. 


N.Y.—Levy vy. Delaware, ete, R. 
Co., 207 N.Y.S. 592, 211 App.Div. 503. 


Okl.—Williams y. Hirschfield, 122 
P. 539, 32 Okl., 598. 


Tenn.—Throgmorton y. Oliver, 230 
S.W. 967, 144 Tenn. 282. 
Va.—New York, ete.,.R. Co. v. 


Duer, 138 S.E. 563, 148 Va. 295. 


[a] As overcoming presumption. 
—In a suit to quiet title, where de- 
fendant claimed through deed of the 
state land commissioner purporting 
to convey the property as internal 
improvement land, there being no 
proof that the land was ever inter- 
nal improvement land except the 
prima facie presumption that arose 
from the recitals of the deed, that 


the value of the damaged property, 
are without merit, and cannot be sus- 
tained. Piccalo v. Carbonelli, 147 A. 
577, 7 N.J.Mise. 938. 


69. Ala.—Smith v. Tennessee Coal 
etc., Co., 68 So. 865, 192 Ala. 129. 


Colo.—Chicago, ete., R. Co. vy. Peo., 
193 BP. 668, 69 Colo. 266. 


Ill.-Catlin y. Traders’ Ins. Co., 83 
Iil.App. 40; Peddicord v. Security 
Live Stock Ins. Co., 26 Ill.App. 407, 


N.Y.—Levy v. Delaware, etc., R. 
Co 207 N.Y.S. 592, 594, 211 App.Div 


Va-—New York, etc., R. Co. y. Duer, 
138 S.E. 563, 148 Va. 295. | 


“If the parties are satisfied, the 
court will not concern itself whether 
these are the actual facts.” Levy vy. 
Delaware, etc., R. Co., supra. 


[a] Thus (1) a-contention, in a 
suit to compel a railroad company to 
construct a bridge across a eut in 
which is its track, that the bridge is 
a safety device, which Pub. Utilities 
Act (1913) § 13 requires the company 
to construct and maintain, is exclud- 
ed by the stipulation of the agreed 
statement of facts, on which the 
cause was submitted, that the bridge 
is no part of any safety device. Chi- 
cago, etc., R. Co. vy. Peo., 193 P. 668, 
69 Colo. 266. (2) In an action by a 
railroad for demurrage charges, de- 
fendant is precluded from denying 
that he was the consignee by an 
agreed statement of facts that the 
cause of action did not accrue within 
a year before the commencement of 
suit but within three years thereaft- 
er, which in effect admitted that de- 
fendant was the consignee and liable 
if not barred by the statute of limi- 
tations. New York, etc.,.R. Co. v. 
Duer, 138 S.E. 563, 148 Va. 295. 


[b] Contesting facts on appeal.— 
Where all the facts necessary to war- 
rant a writ of mandamus are agreed 
upon in the statement of facts, and 
not contested in the lower court, they 
cannot be contested on appeal. Smith 
v. Tennessee Coal, etc., Co., 68 So. 
865, 192 Ala. 129. 
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facts that the court may presume to exist;7° and 


the burden is on the party seeking to recover to 
‘show his right from such facts.71 So, also, the court 
is conclusively bound by the facts stated’* and must 
render judgment according as the facts agreed upon 
require.?? Such a stipulation does not embrace 
and include the law of the case, but only the facts.‘* 


Statement of agreed facts with right of objec- 
‘tion reserved is properly excluded by the court where 
there is nothing in the statement of a material char- 
acter that was not before the court.’® 


Where case is tried upon agreed stipulation of 
facts and oral and written evidence, it is proper for 
the jury to consider all the evidence, even though 
nart of it may be inconsistent with the statement 
of facts.7® 


Agreed statement of facts and other stipulations. 
A stipulation that an action in which defendant 
prayed affirmative relief shall be submitted upon an 
agreed statement of facts, and that if the defendant 
“prevails” a certain judgment shall be rendered, does 
not prevent plaintiff from having a dismissal without 
prejudice, in which case defendant, although obtain- 
ing judgment, will not have prevailed within the 
meaning of the stipulation.*? 


[§ 79] (2) Availability on Subsequent Trial of 


70. Williams v. Hirschfield, 122 P. 
39,).32 Ol. 598. 


71. Gillett v. Detroit Bd. of .Trade, 
9 N.W. 428, 46 Mich. 309; State v. 


14 Idaho 465; 


Towa 81; 


Hudson, 86 Mo.App. 501. ae 321. 
72. U.S.—American Bead Co. v. U. [a] 


Sian Cust-Acs1 61. 


Idaho.—Andrews v. Moore, 94 P. 


STIPULATIONS 


Wisconsin, etc., Lum- 
ber. Co. vy.) Cable, 140,,.N:W. 211,159 
Logan v. Hall, 19 Iowa 491; 
Jeffries v. Robbins, 71 P. 852, 66 Kan. 
Machias Hotel Co. y. Fisher, 56 


Thus (1) where the agreed 
facts show no liability upon the part 


[§§ 78-80. 


Same Cause.78 While there is authority to the con- 
trary,’® according to the weight of authority, where 
the parties agree on a statement of facts, and that 
the case shall be determined thereon, and there 1s 
nothing expressed in the terms of the agreement lim- 
iting its operation to the particular trial at which it 
is made, the agreed statement of facts is admissible 
on a subsequent trial of the same cause between the 
same parties,*° especially where it consists largely 
of record matters.*! It has been held, however, that 
a stipulation of an agreed statement of facts, to be 
used in the trial of a cause, that the same “shall con- 
stitute the evidence in the trial of said cause,” does 
not prevent the introduction of further evidence on 
a second trial.*? 


[§ 80] (3) As Affecting Admissibility of Other 
Evidence, or Allegations in Pleadings. Where the 
parties have agreed on a statement of facts on which 
to try the case, mod evidence to contradict the facts 
agreed on is admissible or can be considered ;** but 
it has been held that a party is not precluded by the 
stipulation from giving other pertinent evidence in 
the absence of a provision, express or implied, to 
that effect in the stipulation,’ or where the agreed 
statement of facts provided that facts therein should 
be taken as and for facts on which judgment should 
be rendered, but did not state that those were all 
the facts.5> And a stipulation that an agreed state- 


the stipulation in the case on trial). 


80. Prestwood v. Watson, 20 So. 
600, 111 Ala. 604; Ex p. Hayes, 9 So. 
156, 92 Ala. 120; Mugge v. Jackson, 
39 So. 157, 50 Fla. 235; Consolidated 
Steel, etc., Co. v. Burnham, 58 P. 654, 
8 Okl. 514; Blankinship v. Oklahoma 
City Light, etc.) Co., 43 Pi 10ssiee 


— 


579, 14 Idaho 485. 
Iowa.—Logan vy. Hall, 19 Iowa 491. 
Kan.—Brown v. Evans, 15 Kan. 88. 
Me.—Ditson v. Randall, 33 Me. 202. 


Mo.—Slaughter v. Protective Lea- 
gGae L. Ins. Co., 223 S.W. 319, 205 Mo. 
App. 352. 


Okl.—Consolidated Steel, etc., Co. v. 
Burnham, 58 P. 654, 8 Okl. 514. 


Can.—Smyth v. McDougall, 1 Can. 
Se@.oid 4. 


Contra Hall v. MeIntosh, 124 P. 753 
22 Colo.App. 380; Hall v. Rocky Ford 
Trading Co., 124 P. 754, 22 Colo.App. 
292; Hall v. Hardy & Hardy, 124 P. 
758, 22 Colo.App. 284; Hall v. Bur- 
rell, 124 P. 751, 22 Colo.App. 278. 


[a] Rule applied.—Applying this 
principle, it has been held that: (1) 
The court has no power to add any 
faet to the agreed case without the 
consent of the parties, and cannot or- 
der further evidence to be taken. 
Smyth v. McDougall, 1 Can.S.C. 114. 
(2) Findings by the trial court which 
are in conflict with the agreed facts 
will be ignored by t‘he appellate court. 
Brown v. Evans, 15 Kan. 88. (3) In- 
quiry by the court as to whether, 
within a life policy exempting from 
liability for death of insured while 
engaged in military service in time 
of war, war was ended by the Arm- 
istice, is precluded by a stipulation 
that insured remained engaged in mil- 
itary service in time of war until his 
death. Slaughter v. Protective Lea- 
gue Life Ins. Co., 223 S.W. 819, 205 
Mo.App. 352. 


73. Andrews v. Moore, 94 P. 579, 


of defendant, it is error for the court 
to overrule a motion for judgment on 
the agreed facts. Andrews v. Moore, 
94 P. 579, 14 Idaho 465. (2) Upon 
an agreed statement of facts, signed 
by counsel, and without any stipula- 
tion that the decision shall be influ- 
enced by the pleadings, defendant is 
to have judgment if the facts would 
verify any plea which would be a bar 
to the action. Machias Hotel Co. v. 
Fisher, 56 Me. 321; Moore v. Phil- 
brick, 32 Me. 102, 52 Am.D. 642; Gard- 
aan v. Nutting, 5 Me. 140, 17 Am.D. 


[b] Thus, in an equitable action 
based upon a claim evidenced by a 
void judgment, where every fact es- 
sential to a right of recovery is es- 
tablished by an agreed statement of 
facts, the court must grant relief to 
plaintiff notwithstanding the invalid- 
ity of the judgment. Wisconsin & 
Arkansas Lumber Co. v. Cable, 140 
N.W. 211, 159 Iowa 81. 


74 Huff v. Cook, 44 Iowa 639. 

75. In re McCurdy, 240 P. 498, 197 
Cal. 276. 

76. Hunt v. Van Burg, 106 N.W. 


829, 75 Neb. 304. 


77. Steele v. Dye, 105 P. 700, 81 
Kan. 286. i 

78. Admissions see supra § 69. 

79. Alton v. Foster, 69 N.E. 788, 


207 Ill, 150 (on the trial of a suit at 
law without a jury, on a stipulation 
of the facts, a stipulation of facts 
used on the trial of a former case 
between the parties which had been 
finally determined is not admissible, 
but its admission will not be reversed 
where it contains nothing more than 


Okl. 242; Combest v. Wall, (Tex.Civ. 
App.) 115 S.W. 354. 


81. Consolidated Steel, etc., Co. v. 
Burnham, 58 P. 654, 8 Okl. 514. 


82. Imhoff v. Whittle, (Tex.Civ. 
App.) 84 S.W. 248. 


83. Andrews v. Moore, 94 P. 579, 14 
Idaho 465; Com. y. Greene, 13 Allen 
(Mass.) 251; Wolcott v. Ely, 2 Allen 
(Mass.) 338; Boston y. Tileston, 11 
Mass. 468. 


[a] Thus (1) where the parties in 
an agreed statement of facts agree to 
a fact decisive ofa title, an officer’s 
return, which would have been con- 
clusive evidence upon a trial between 
them, that the fact was otherwise, is 
not to be regarded. Wolcott y. Bly, 
2 Allen (Mass.) 338; Boston v. Tiles- 
ton, 11 Mass. 468. (2) In an action 
on a recognizance, the record is not 
conclusive to show that it was duly 
taken if the parties agree to a state- 
ment of facts by which it appears 
that it was not duly taken. Com. vy. 
Greene, 13 Allen (Mass.) 251. 


For analogous decisions see supra § 


Ta 
Vises Dillon y. Cockcroft, 90 N.Y. 
2.85. ‘Bankers’ .Trust, ete. Go. v. 


Hanover Nat. Bank, 134 S.E. 195, 35 
Ga.App. 619 (admission of material 
fact in answer is not ousted by agreed 
statements of factS made for pur- 
pose of trial_and silent as to fact 
admitted); Horigan Realty Co. y. 
First Nat. Bank, 289 S.W. 352, 221 Mo, 
App. 960. 

86. Weinberg v. Stratton, 


13 ° 
W. 676, 172 Mich. 55. Sieg 


For later eases, developments and changes in the law see Annotations, same title and section number, 


§§ 80-82] 


ment of facts should constitute the facts of the case, 


‘of Pleadings and Form of Action. 


with reservation of right to the parties to produce 


testimony to show a certain conversation had on 
a specified date, did not prevent proof of the conver- 
sation referred to, although it actually occurred upon 
another date.’® If it is stipulated that evidence may 


be added at the trial, only such evidence as is perti- 
nent to the issue made, and which was in existence at 
the date of the stipulation, is admissible.’? 


Allegations in pleadings. In a suit to set aside 
‘succession proceedings and judgment on the ground 
that the court had no jurisdiction, averments in 
plaintiff’s petition that the succession had been pre- 
viously opened and administered in another parish 
could not be considered, where such allegations were 
not admitted in the agreed statement of facts, and 
no reference to the former proceedings was made 
in the proceedings sought to be set aside.*® 


[§ 81] (4) As Affecting Necessity and Sufficiency 
By the submis- 
sion of a case to the court on an agreed statement 
of facts, all questions of pleading are waived,*® at 
least unless expressly reserved;°° and the case is 
to be decided on the merits as if the questions had 
been presented by proper pleadings.°? 


87. Donner v. Palmer, 51 Cal. 629. x pets 
88. Gravet v. Gonsoulin, 119 So. oe wee sae 733, 152 U.S. 
785, 10 La.App. 553 [reh den 120 So. (58 Va.) 


643, 10 La.App. 553]. 


89. U.S.—Saltonstall v. Russell,|5 Ill. 519; 
14 S.Ct. 733, 152 U.S. 628, 38 L.Ed.|Mo.App. 55; 
576; Willard v. Wood, 10 S.Ct. 831, | App. 589). 


135 U.S. 309, 34 L.Ed. 210. 
Ala.—Winter v. Montgomery, 79 


STIPULATIONS 3 


‘as part of the case.®+ 


a plea or answer (Saltonstall v. Rus- 


Sawyer v. Corse, 17 Gratt. 
230, 94 Am.D, 445), 
replication (Hamilton v. Cook County, 
Vanderline vy. Smith, 

Frank vy. Frank, 6 Mo. 
(4) Matters which can be 
taken advantage of in pleading only 
by plea in abatement are not open in 


[60 C.J.] 85 

Form of action. Objections to the form of an ae- 
tion are not open in a case submitted on an agreed 
statement of facts,9? unless expressly reserved ;°* 
and this is so although the pleadings are referred to 
The only question open is 
whether plaintiffs ean recover upon any form of 
declaration or in any form of action.®® 


[§ 82] (5) As to Inferences from Agreed State- 
ment of Facts and Conclusions Drawn by Stipula- 
tors.°° On an agreed statement of facts, all neces- 
sary inferences may be drawn and considered,’ be- 
cause the necessary inferences are in legal effect a 
part of the facts agreed.®* And it has been held in 
some jurisdictions that, in an action submitted on 
an agreed statement of facts, the court may make 
any legitimate inferences therefrom that the jury 
might;°® but the weight of authority which is to 
the effect that, where a case is tried on an agreed 
statement of facts, none, except necessary infer- 
ences, can be drawn or considered;* or, as otherwise 
expressed, in the absence of any provision to that 
effect, the court is not at liberty to infer the exist- 
ence of any further essential facts which are not as 
matter of law necessarily to be inferred, but is con- 
fined to the consideration of the facts to which the 
parties have agreed.” 


N.W. 700, 138 N.D. 827; Barre v. Beth- 
el, 145 A. 410, 102 Vt. 22; Hooper v. 
Kennedy, 137 A. 194, 100 Vt. 314. 


[a] Rule applied.—A stipulation 
of facts under which an action is 
submitted for decision, which recites 
that judgment was duly entered ina 
certain action, and that a certain 
sale was made on notice duly given, 
shows that all jurisdictional acts 


628, 38 -L. 
(3) or 
18 


a case submitted on an agreed state- 


Ala. 481. ment of facts, unless specially re- 
Uil.— Hamilton _ v. Cook County, 5|served. Fay v. Duggan, 135 Mass. 
Til. 519. 242. 
Kan.—St. John State Bank v. Nor- [b] Statement of facts not within 


duff, 43 P. 312, 2 Kan.App. 55. 


Me.—Machias Hotel Co. v. Fisher, 
56 Me. 321. 


Mass.—Bartlett v. Tufts, 134 N.E. 
630, 241 Mass. 96; Fay v. Locke, 87 
N.E. 753, 201 Mass. 387 pk 3 1. Am.S.R. 
402 Fay v. Duggan, 135 Mass. 242; 
Smith vy. Carney, 127 Mass. 179; ‘Ames 
yv. Jackson, 115 Mass. 508; West Rox- 
bury v. Minot, 114 Mass, 546; Brettun 
v. Fox, 100 Mass. 234; Folger v. 
Columbian Ins. Co., 99 Mass. 267, 96 
Am.bD. 747; Esty v. Currier, 98 Mass. 
500; Rogers v. Daniell, 8 Allen 343; 
Cushing vy. Kenfield, 5 Allen 307; 
Kimball v. Preston, 2 Gray 567; Scud- 
der v. Worster, 11 Cush. 573; Ells- 
worth v. Brewer, 11 Pick. 316. 


Mo.—Vanderline v. Smith, 18 Mo. 
App. 55. Compare Rutter v. Caroth- 
ers, 122 S.W. 1056, 223 Mo. 631, 639 
“The pleadings are necessarily 2 
substantial part of the cause submit- 
ted on an agreed statement, and the 
trial theory must be read into and 
illuminate the words of the stipu- 
lation’’). 


N.J.—Smith v. Minor, 1 N.J.Law 19. 


vVt.—Standard Fashion Co. v. 
Thomas, 119 A. 417, 96,Vt. 319. 


Va.—Sawyer v. Corse, 17 Gratt. (58 
Va.) 230, 94 Am.D. 448. 


W.Va.—National Surety Co. v. 
Conley, 152 S.E. 3, 108 W.Va. 589. 


[a] hus (1) such stipulation ren- 
ders immaterial the want of a decla- 
ration (Standard. Fashion Coley: 
Thomas, 119' A. 417, .96 Vt: 319), (2) 


rule.—A stipulation between the par- 
ties as to certain facts will not be 
considered as an agreed statement 
Superseding the pleadings but only 
as an agreement relating to the facts 
enumerated in the stipulation. Cla- 
son v. Matko, 32 S.Ct. 392, 223 U.S. 
646, 56 L.Ed. 588 [aff 100 2. 773, 12 
Ariz. 213]. 


90. Ellsworth v. Brewer, 11 Pick. 
(Mass.) 316.. 


91. Bartlett v. Tufts, 134 N.E. 630, 
241 Mass. 96;. Fay v. Duggan, 135 
Mass. 242; Smith v. Carney, 127 
Mass. 179; Ames v. Jackson, 115 
Mass. 508; West Roxbury v. Minot, 
114 Mass. 546; Scudder v. Worster, 11 
Cush. (Mass.) 573; National Surety 
Co. v. Conley, 152 S.E. 3, 108 W.Va. 
589. 

92. Willard v. Wood, 10 S.Ct. 831, 
135 U.S. 309, 34 L.Hd. 210; Fisher v. 
Knight, 61 F. 491, 9 C.C.A. 582 [aff 
58 F. 991]; Smith v. Carney, 127 
Mass. 179; Cushing v. Kenfield, 5 Al- 
len (Mass.) 307; Kimball v. Preston, 
2 Gray (Mass.) 567; Ellsworth v. 
Brewer, 11 Pick. (Mass.) 316; Ha- 
ven vy. Foster, 9 Pick. (Mass.) 112. 


93. See cases supra note 92. 

94. Kimball v. Preston, 2 Gray 
(Mass.) 567. 

95. West Roxbury v. Minot, 114 
Mass. 546; Merrill v. Bullock, 105 
Mass. 486; Ellsworth v. Brewer, 14 
Pick, (Mass. ) 316. 

96. Inferences from admissions 


see supra §§ 68, 70. 
97. Purcell v. Farm Land Co., 100 


necessary to sustain the judgment 
were performed. Purcell v. Farm 
Land Co., 100 N.W. 700, 18 N.D. 327. 


98. Barre v. Bethel, 145 A. 410, 102 
Vt. 22. 


99. Dearing v. Rucker, 18 Gratt. 
(59 Va.) 426; National Surety Co. v. 
Conley, 152 S.E. 3, 108 W.Va. 589. 


1. Hooper v. Kennedy, 137 A. 194, 
100 Vt. 314; Barre v. Barre, ete., R. 
Co., 123 A. 427, ST Vite. 3985 39 ZAR 
207; Chittenden County Trust Co. v. 
Hurd, 106 A. 564, 93 Vt. 71; Mathie 
v. Hancock, 63 A. 143, 78 Vt. 414. 


2. Frati v. Jannini, 115 N.E. 746, 
226 Mass. 430; Cunningham v. Con- 
necticut F. Ins. Co., 86 N.E. 787, 200 
Mass. 333; Coffin v. Artesian Water Co., 
79 N.E. 262, 193 Mass. 274; Koppel v. 
Massachusetts Brick Co., 78 N.tu. 12 


192 Mass. 223; Morse v. Fraternal 
Acc. Assoc., 77 N.E. 491, 190 Mass. 
AL. LY2' Am. SR. 22.39 }s, BOSstonea ve 


Brooks, 73 N.E. 206, 187 Mass. 286; 
Olds v. City: Trust, “ete.,Co., 70 Neb: 
1022, 185 Mass. 500, 102 Am.S.R. 356; 
Courtemanche y. Blackstone Valley 
St. R. Co., 48 N.E, 937, 170 Mass. 50, 64 
Am.S.R. 275; Mayhew v. Durfee, 138 
Mass. 584, 585. See Bott v. McCoy, 20 
Ala. 578, 56 Am.D. 223 (“Where 
the facts of a case are agreed upon, 
and the questions of law alone are 
submitted to the court for its judg- 
ment, we can only respond to the 
questions of law arising upon the 
admitted facts. The inference of 
one fact from another is a question of 
fact, and not of law, and this in- 
ference must be drawn by. a jury; 
and it would be traveling out of the 
province of the court, as well as of 
the agreement in this ease, if the 
court was to infer another fact, and 
pronounce the law arising thereon’’). 
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Cenclusions drawn by stipulators. 
drawn by stipulators in an agreed statement of 
facts are not binding on the court if contrary to the 


facts stated in the stipulation.* 


[§ 83] 8. Asto Trial* Rules governing construc- 
tion, operation, and effect of stipulations generally? 
apply to the construction® and to the operation and 
effect’ of stipulations relating to the trial of causes. 
Such a stipulation must be construed as a whole and 


‘STIPULATIONS 


Conclusions 


"i 


[§§ 82-83 


instrument,® and the parties thereto are concluded 
as to all matters necessarily included in the stipula- 
tion,® but not as to matters not so included.*° Each 


party is entitled to rely on the stipulation and goy- 


therewith.!? 


the intention of the parties collected from the entire 


“When an action at law is sub- 
mitted upon agreed facts either to 
the Superior Court or to this court, 
only questions of law are submitted, 
and neither court can draw inferences 
of fact from the facts agreed, un- 
less, as matter of law, they are neces- 
sary inferences.” Mayhew v. Durfee, 
supra. 


[a] What is not necessary infer- 
ence illustrated.—From a statement 
in an agreed statement of facts, that 
a certain court of general jurisdiction 
in another state made a decree pur- 
porting to ‘dissolve a certain cor- 
poration organized in that state, it 
is not a necessary inference that the 
corporation was dissolved. Olds v. 
City Trust, etc., Co., 70 N.E. 1022, 
185 Mass. 500, 102 Am.S.R. 356. 


{b] Effect of special statute.—A 
statute providing that inferences may 
be drawn on a “case stated” does not 
apply where the agreed facts are sub- 
mitted to the court merely as evi- 
dence in place of ordinary proof, such 
submission not being on a “‘case stat- 
ed,” but on “agreed facts.” Frati v. 
Jannini, 115 N.E. 746, 226 Mass. 430. 


3. State v. Christopher, 2 S.W.(2d) 
621, 318 Mo. 225. 


4. Walidity seé supra § 36. 


Waiver of right to jury trial see 
Juries §§ 139-142. 


5. See supra §§ 42-51. 


6. Jones v. Northern Assur. Co., 
207 S.W. 459, 182 Ky. 701. 


7. Copper State Min. Co. v. Kidder, 
179 P. 641, 20 Ariz. 224. And see in- 
' fra notes 8-27. 


8. Jones v. Northern Assur. Co., 
207 S.W. 459, 182 Ky. 701. 


9. U.S.—Hanssen v. Pusey & 
Jones Co., 286 F. 707 [reh den sub 
nom. Wenborne-Karpen Dryer Co. v. 
Cutler Dry Kiln Co., 292 F. 861, cert 
a 44 §.Ct. 36, 268 U.S. 708, 68 L.Ed 
SLT). 


Ariz.—Copper State Min. Co. v. Kid- 
der, 179 P. 641, 20 Ariz. 224. 


Ark.—Wilmot v, West, 228 S.W 
735, 148 Ark, 41. 
Mass.—Candelieri v. Constantino, 


169 N.E. 146, 269 Mass. 284. 


Mich.—Hollenberg v. Shuffert, 
N.W. 137, 47 Mich. 126. 


Miss.—Yalabusha_ v. 
Miss. 529. 


Neb.—Hodges v. Graham, 98 N.W. 
418, 71 Neb. 125. 


N.D.—Lobe v. Bartaschawich, 
NSW Oso ly ND. B20 


[a] Thus (1) where the parties 
stipulated that, although two inter- 
rogatories might involve a question 
of law, they were agreed to, and any 
legal objections waived, appellant 
will not be heard to complain of such 
interrogatories on such ground. 
Copper State Mining Co. v. Kidder. 


10 


Carbry, 11 


164 


179 P. 641, 20 Ariz. 224. (2) Where, 
after a county court judgment has 
been transcripted to the district 
court, under Comp. L. (1913) § 8943, 
a motion to vacate is made in county 
court and upon stipulation heard in 
the district court, the latter being a 
court of general jurisdiction, a party 
who had stipulated for the hearing of 
the motion in such court is precluded 
from questioning the jurisdiction to 
enter the appropriate order deciding 
the motion. Lobe v. Bartaschawich. 
164 N.W.. 276, 37 N.D. 572. 


10. Hodges v. Holiday, 29 Ga. 696. 

11. Brown Cracker, etc., Co. v. 
Jensen, (Tex.Civ.App.) 32 S.W.(2d) 
227. 

[a] Thus plaintiffs’ counsel could 


rely on a stipulation that nothing 
further should be done until the ap- 
plication for removal was acted up- 
on and were not negligent in failing 
to know a plea of privilege was filed 
until after such application was acted 


upon. Brown Cracker & Candy, Co. v. 
pas (Tex.Civ.App.) 32 S.W.(2d) 
27. 

12. See supra text and notes 5-11. 

13. See cases infra this note. 

[a] Agreement to try on merits 


petition for annulment of judgment 
was not tantamount to a stipulation 
that a preliminary injunction should 
be considered as having issued to 
take the place of a prior temporary 
restraining order, as regards’ the 
question whether the injunction was 
in effect pending a suspensive appeal. 
Barnett Furniture Co. v. Bommarito, 
126 So. 254, 13 La.App. 738. 


[b] Presentation of evidence be- 
fore clerk of court.—Parties in a civil 
litigation may enter into a stipulation 
that the evidence to be presented in 
the case should be adduced before the 
clerk of the court. The law concedes 
to parties litigant, generally, the 
right to have their proof taken in the 
presence of the judge. Cavada v. 
Diaz, 37 Philippine 982. 


[ce] Stipulations in injunction suits. 
—(1) Where the parties stipulated 
that a hearing on motion to dissolve 
a temporary injunction should be 
deemed a final hearing on the merits 
and the decree should be a final de- 
cree, the averments of the petition 
are to be taken as true, and the ques- 
tion is whether plaintiff is entitled 
to an injunction. National City Bank 
of Chicago v. Fairbank State Bank, 
155 N.W. 968, 1738 Towa 489. (2) 
Where, in an action for an injunction, 
the issue of damages was deferred, 
by stipulation, and an order made 
that plaintiffs might later file an 
amended complaint with respect to 
the damages, that order, without ex- 
pressly so stating, extended the time 
within which defendant might set up 
any defenses it might have. Utah Oil 
Refining Co. v. District Court of Salt 
Lake County, 209 P. 624, 60 Utah 428. 


{d] Waiving error.—Stipulation 


ern his actions in rélation to the case in accordance 


Applications of these rules‘? have been made to’ 
stipulations, among others,** that relate to appear- 
ance in the case,14 consolidation of causes,'> de- 


that plaintiff should file his declara- 
tion, and defendant plead at the pres- 
ent term, and the cause stand for trial 
at the next term, “and all errors are 
waived,’ cures the error of having 
commenced the suit before the de- 
mand was due. Ward v. Crenshaw, 
4 Yerg. (Tenn.) 197. 


14. Brewer v. De Camp Glass 
Casket Co., 201 S.W. 145, 139 Tenn. 97 
(where defendants moved to dismiss 
a bill and in the alternative demurred, 
it being stipulated that if the motion 
should be sustained demurrer would 
not be considered as entry of appear- 
ance, motion being disallowed, de- 
fendants must be treated as having 
appeared). 


15. See cases infra this note. 


[a] MIllustrations.—(1) Stipula- 
tion between attorneys for the par- 
ties to an action for separation that 
a writ of habeas corpus to recover 
custody of an infant son shall be re- 
ferred to the special term for disposi- 
tion, in connection with separation 
proceedings, amounted to consolida- 
tion of habeas corpus proceedings 
with the separation action, which 
necessarily involved custody of the 
infant. Comfort v. Comfort, 236 
N.Y.S. 544, 227 App.Div. 1. (2) Stipu- 
lation to consolidate two cases be- 
tween the same parties consolidated 
the causes not merely for hearing, 
but likewise for disposition, and the 
parties were not entitled to separate 
verdicts and judgments. Schleuter 
v. Sherman, 169 I11lApp. 386. (3) 
Stipulation to try together an action 
for rent and an action against tenant 
and surety on a bond given in a dis- 
tress proceeding is a waiver of any 
objection that the latter action 
would not be brought until the judg- 
ment had been obtained in the former. 
Coe v. Burrell, 134 S.E. 373, 136 S.c. 
410. (4) Where the parties stipulated 
to consolidate actions for work and 
labor and for breach of a building 
contract and consideration of the ac; 
tion by an auditor as an action for re- 
covery under an account annexed for 
the balance due for the building with 
the right of defendant to recoupment 
for delay, ete, an account by the 
auditor treating the case as though 
defendant received a house worth the 
contract price plus extras, deducting 
payments made, charges for defend-— 
ants’ time and labor, damages for de- 
fects, omissions, and delay, including 
loss of rent for delay, was proper. 


Candelieri vy. Constantino, 169 N.E. 
146, 269 Mass. 284. (5) However, 
stipulation to try causes together, 


where they are not such that they can 
be consolidated on motion, apply only 
to the term of court at which they are 
made unless it appears that they were 
intended to be of general application 
and for any and_all terms (Ruby y. 
Chicago, etc., R. Co., 129 N.W. 817, 150 
Iowa 128), (6) and a continuance of 
the causes to another term without 
further stipulation as to trial abro- 
gates the stipulation (Ruby v. Chi- 
cago, etc., R. Co., supra). 


For later cases, developments and changes in the law see Annotations, same title and section number 
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termination of questions in vacation,!® discharge 
of jury and submission of case to court,!7 exceptions 
to evidence,'® findings,!® order of proof,?° passing 
the case,*! restoring the case on calendar,?2 sub- 
mission of the case on testimony taken before ref- 
eree,”* suspending action,?4 time of taking testi- 
mony,*° time of trial,?° and transfer of the causes.?7 


[§ 84] 9. Asto Instructions and Verdict.28 Rules 
governing the construction, operation, and effect of 
stipulations generally*® apply to stipulations relat- 
ing to instructions®® and yverdict.?! 


Instructions. Where the parties stipulate that the 
pleadings shall be part of the instructions, the court 
may instruct aeccordingly.*? The court may properly 
refuse additional instructions where the instructions 
already given are by stipulation made decisive of 
the ecase.2® A stipulation that an instruction is 
“founded upon and justified” by the evidence fore- 
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would risk the jury with the judge and he could do 
what he thought was right in their absence, made 
after the jury had been charged by the court and the 
issues had been argued to the jury, does not author- 
ize the judge to withdraw the original charge and 
submit altogether new and different issues in the 
absence of counsel.?® <A stipulation that the court 
may instruct orally and in writing does ‘not waive 
the requirement that the instructions be presented 
in writing to the court in time tobe properly con- 
sidered.** A stipulation that without testimony the 
court may consider the laws of another state in evi- 
dence and instruct as it conceives the law to be un- 
der the decisions of the state is not an agreement to 
be bound by the court’s conclusion as to the law as 
expressed in its instructions.37 


Verdict.** Where the parties by stipulation 
agreed on the amount of the verdict in the event 
that plaintiff recover judgment, recovery is not er- 


closes all objections to its propriety.*# 


stipulation made by counsel to the 


aa People v. Sayrs, 160 I1l.App. 
[a] Questions on pleadings.—The 


parties to an action entered into a 
stipulation that ‘‘all questions aris- 
ing on pleadings are to be heard and 
determined by the court in vacation 
and the said matter to be determined 
by the court on three days’ notice by 
either party or by the court to both 
parties.”’ It was held that the stipu- 
lation did not authorize the court 
finally to determine the cause during 
vacation, nor to pass upon any ques- 
tion whatever at any time in any 
county other than that in which the 
case was pending. People v. Sayrs, 
160 Ill.App. 243. 


17. See cases infra this note. 


[a] Such stipulation is equivalent 
to demurrer to evidence and a waiver 
of all previous exceptions to admissi- 
bility of evidence. Gibson v. Land, 27 
Ala. 117 


[b] After disagreement and dis- 
charge of jury, a written stipulation 
providing that the case might be de- 
cided by the justice upon the proofs 
taken upon the trial, and that all 
questions raised upon the trial should 
be saved to the respective. parties, 
was not a waiver of error in the ad- 
mission of evidence on the trial. 
Drovers’ Nat. Bank v. Blue, 67 N.W. 
1105, 110 Mich. 31, 64 Am.S.R. 327. 


18. Halley v. State, 158 S.W. 121, 
108 Ark. 224 (under a stipulation that 
defendant’s exceptions to evidence 
might be preserved, he could save no 
exceptions to evidence, to the admis- 
- sion of which he made no objection). 


19. Marius v. Bicknell, 10 Cal. 217 
(counsel, in the trial of a cause, can- 
not object that the court did not ren- 
der judgment on the special verdict 
of the jury, where they have stipu- 
lated that such additional facts may 
be found by the judge as would, in 
his judgment, be sufficient to present 
all the questions raised by the plead- 
ings). 

20. Rockaway Pac. Corporation v. 
State, 193 N.Y.S. 62, 200 App. Div. 172 
(where the state, a city, and a private 
corporation entered into a stipulation, 
in a proceeding in the court of claims 
to determine ee to lea a oe 

ard damages by reason of its ap- 
Eeoriation, to the effect that the 
court first determine the question of 
title before receiving evidence as to 
value, efther of the parties had the 
right to insist that there should be 


But an oral 
effect that they 


but one judgment, determining all 
questions, so that it would not be re- 
quired to conduct, perchance, two ap- 
peals in order to have the entire con- 
troversy reviewed). 


21. Berwald v. Hamilton-Brown 
Shoe Co., (Tex.Civ.App.) 22 S.W.(2d) 
760 (where an application for an in- 
junction was filed, a stipulation was 
entered into by the parties to pass 
the case without prejudice to any of 
the parties to the suit, that was noth- 
ing more than an agreement not to 
press for a trial until after the other 
controversy had been settled, it could 
not be construed as binding plaintiff 
not to file an amended pleading, es- 
pecially when such an amendment 
was essential to the preservation of 
an existing demand). 


22. Clarrisio v. Coney Island & B. 
R. Co., 172 N.Y.S. 183, 104 Mise. 592 
(where the parties stipulated that the 
case, reserved generally, might be 
restored to the trial calendar for trial 
on February 21, as fixed by stipula- 
tion, fixing by the court of its own 
motion of February 28 for trial was 
not by defendant's consent or upon 
notice, so that inquest taken on such 
date, defendant failing to appear, was 
unauthorized, and judgment void). 


23. Walker v. Walker, 88 P. 1127, 
17 Okl. 467 (in submitting the action, 
by stipulation, on the evidence taken 
before the referee, plaintiff waived 
his motion for judgment on the find- 
ings of the referee, and thereby sub- 
mitted the cause, on the pleadings 
and the evidence, for the determina- 
tion of the court). 


24. Martin y. Traxler Real Estate 
Co., 139 S.E. 165, 140 S.C. 505 (stipu- 
lation to “suspend” action, allowing it 
to stand “statu quo” for six months, 
does not prevent proceeding with suit 
after six months). 


25. Fortney v. Carter, 203 F. 454, 
121 C.C.A. 514 (where counsel stipu- 
late to take testimony by consent, re- 

ardless of the equity rule as to time. 
the court will apply such agreement 
as relating to all the testimony so 
taken). 


26. Jacksonville, etc, R. Co. v. 
Hall, 2 Ill.App. 618 (stipulation that 
a cause may be tried on a day fixed is 
a submission to the jurisdiction of 
the court, and a waiver of the right 
to move for a dismissal of the cause 
on the ground that the cost of a 
change of venue has not been paid). 


27. See cases infra this note. 


roneously allowed in the absence of proof of dam- 


[a] Particular stipulations.—(1) 
Stipulation for the transfer of a case 
from the common-law to the equity 
docket, “without either plaintiff or 
defendants waiving their right, if 
any, to thereafter have any issues out 
of chancery tried by jury,’ made 
pending a decision upon a motion to 
transfer the case to the equity docket, 
reserves the right to have the case 
returned to the common-law docket, 
if, in due time, a proper motion be 
made for that purpose, provided the 
nature of the issues warrant such ac- 
tion by the court, and does not give 
an unconditional right to a retransfer 
to the common-law docket. Jones v. 
Northern Assur. Co., 207 S.W. 459, 182 
Ky. 701. (2) Where parties stipulate 
for a transfer of a case to the 
chancery court, they thereby agree 
that all issues raised by the pleadings 
may be decided there. New York 
Home lL. Ins. Co. v. Masterson, 21 
S.W.(2d) 414, 418, 180 Ark. 170 
(“When chancery takes jurisdiction 
of a case for one purpose, it wfll re- 
tain the case to administer the legal 
after the equitable relief’’). (3) 
Where the parties stipulate that a 
case in a designated division of the 
trial court be transferred to another 
designated division where another 
case was pending, and that both be 
tried together, and the transfer was 
made accordingly, an order of trans- 
fer by the latter division to another 
division, no matter under which title, 
takes both cases. Gregg v. Kroens- 
bein, (Mo.App.) 209 S.W. 1138. 


28. Walidity see supra § 37. 
29. See supra §§ 42-51. 
30. See cases infra this section. 


31. Sermuks v. Automatic Alumi- 
num Heel Co., 153 N.E. 8, 256 Mass. 
478. And see cases infra this section. 


32. Burns v. Oliphant, 43.N.W. 289, 
78 Iowa 456. 


33. Parsons v. Hedges, 
119. 


34 Forsee v. Hurd, 84 S.W. 872, 
185 Mo. 5038. 


35. Hickman v. Talley, 
App.) 8 S.W.(2d) 267. 

36. Hanson v. City of Seattle, 185 
P. 581, 108 Wash. 586. 


3%. Bogitch v. Potlatch Lumber 
Co., 161 P. 487, 93 Wash. 585. 


38. Direction of verdict on motion 
of roe parties see Trial [38 Cyc 
1582]. 


15 Iowa 


(Tex.Civ. 
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ages.°® A stipulation that in the event of a verdict 
a designated amount would be fair and reasonable 
does not prevent the jury from using their own judg- 
ment as to the amount to which plaintiff is entitled.*° 
A stipulation for a sealed verdict does not operate 
to dispense with the attendance of the jurors when 
it is opened and read in court nor deprive the court 
of the right to have the jury polled.*1 A stipulation 
that should the jury agree that night, they might 
return a sealed verdict to the clerk and disperse, can- 
not be construed to extend to a verdict found on the 
next day.4? Where, at the suggestion of the trial 
court, the attorneys for both parties, after each had 
moved for a directed verdiet, stipulated that on res- 
ervation of decision the court might enter a verdict 
in the absence of the jury as a general verdict, as 
though the jury were actually present, after such 
a verdict had been entered, the trial court properly 
refused to make findings of facts and conclusions of 
law, the verdict, when entered according to the stip- 
ulation, having the same effect as a general verdict.** 


[§ 85] 10. As to Judgments and Executions.** 
Rules relating to the construction,*® operation, and 
effect*® of stipulations generally apply to the con- 
struction, operation, and effect of stipulations relat- 
ing to judgments*’ and executions.4* Where the 
parties by stipulation agree on a definite time for 
rendition or entry of judgment, strict conformity 
with the stipulation is necessary, and the court has 
no jurisdiction to render or enter a judgment after 
the time so fixed.*® A stipulation by parties, per- 
mitting the trial court to render and enter judgment 
in vacation, does not authorize entry of judgment in 
vacation on findings materially different from those 
made in term time.®® A stipulation made subsequent 
to a decision of the supreme court modifying and 
affirming the judgment appealed from, which recites 


33. Thompson v. Walker, 234 N. 


W. 144, 253 Mich. 126. 


40. Byam ov. Carlisle-Ayer 
(Mass.) 172 N.E. 113. 


41. St. Louis, etc., R. Co. v. Faitz, 


the motion for 


Co., doned. 


[ce] 
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trial ceases to have any effect when 
new trial 
Hodgkins v. People’s Water 
Co., 171 PB. 945, 177 Cal. 730. 


As waiver of objections.—(1) 
A stipulation that no execution shall 


[§§ 84-86 


that, pending the agreement, rights adjudged to ei- 


ther party by the judgment shall be held in abey— 
ance, does not prevent the successful party from per- 


fecting his judgment and inserting therein the costs 
allowed on appeal.®** Where it was stipulated that. 
a decree as to inheritance tax should bear a desig- 
nated per cent interest if affirmed, such an award of 
interest was required where the decree was modified 
and affirmed.®? A stipulation on the part of plain- 
tiff’s attorney that final judgment would not be asked 
for without first notifying defendant’s nonresident 
counsel, and that no technical advantage would be 
taken on.account of counsel’s absence, imposed no 
obligation to notify defendant’s counsel of a ruling 
denying defendant’s motion for new trial.°* Under 
a stipulation whereby defendant agreed to convey 
certain lands, and that, if he failed to do so within 
a stated time, judgment might be entered for plain- 
tiff in a specified sum, he could elect which of al- 
ternative covenants to perform, and, if he declined to. 
convey the lands, plaintiff would not be entitled to. 
specific performance, but could only enforce the al- 
ternative covenant.°* Where the parties privately 
stipulated that default will not be entered for ninety 
days, and that defendant need not file pleadings dur- 
ing such time, of which the court was not advised 
and by which it was not bound, it is incumbent on 
defendant, in order to take advantage of the stipu- 
lation, to appear at the appearance eall of the docket 
and obtain an order extending the time to file a de- 
fense.°* 


{§ 86] 11. As to Appeal.®*® Principles relating to- 
the construction®’ and to the operation and effect? 
of stipulations generally apply to the construction 
and operation and effect of stipulations relating to» 
appeals.°® 


In re Robinson, 100 A. 373, 416 Mew 
125. (2) Where a case was argued 
during the term of court, and by 
stipulation a consent order was taken, 
allowing the presiding judge to de- 
cide the same in chambers within 


is aban- 


19 Ill.App. 85. 
42. Nolan v. State, 53 Ga. 137. 


43. Bobrick v. McAvoy, 177 N.Y.S. 
208, 188 App.Div. 545. | 


44. Validity see supra § 38. 

45. See supra §§ 42-46. 

46. See supra §§ 47-51. 

47. See cases infra this section; 


and Judgments §§ 332, 337, 338. 
48. See cases infra this note, 


[a] Staying execution until deci- 
sion of another case.—A_ stipulation 
of the parties that plaintiff take judg- 
ment for a sum named and costs, but 
that execution be stayed until the de- 
cision of a certain other case pending 
in another court, and that, if such 
other case is decided for defendant 
fer a certain reason, the judgment be 
set aside, otherwise an execution to 
issue, authorizes a judgment absolute 
in terms to be entered for plaintiff, 
which will not be set aside if such 
other case is decided for defendant, 
unless it is so decided for the reason 
given. Keys v. Warner, 45 Cal. 60. 


[b] When stipulation ceases to 
have effect,—A. stipulation that no 
execution would be-taken out on the 
judgment pending a motion for new 


issue until the determination of the 
appeal is not a waiver of an objection 
that the notice of appeal was not filed 
in season. Moulton vy. Ellmaker, 30 
Cal. 527. (2) Where defendant ap- 
pealed from a decree enjoining it from 
maintaining a fence or obstruction 
and ordering the removal of the ex- 
isting fence or obstruction, and, at its 
request, plaintiff's counsel signed an 
instrument waiving the giving of any 
supersedeas or appeal bond and agree- 
ing that execution might be stayed 
pending appeal, but providing that 
damages accruing since the date of 
the trial were not waived, plaintiff, 
by executing such instrument and by 
failing to enforce the injunction 
pending the appeal, did not waive his 
right to damages from the continued 
existence of the obstruction. McCoy 
v. Chicago, M. & St. P. Ry. Co., 185 
N.W. 108, 192 Iowa 448. 


49. Patterson v. Hendrix, 72 Ga. 
204; In re Robinson, 100 A. 373, 116 
Me. 125; James R. Keiser, Inc. v. 
Morris, 179 N.Y.S. 582. ‘ 


[a] Thus (1) under a stipulation 
between parties that the decision of 
the supreme court of probate should 
be entered during term or in vacation 
as of the term, a decision entered at 
a subsequent term is unwarranted. 


thirty days from the date of the or- 
der, time was of the essence of the 
consent, and a judgment rendered in 
chambers after the time allowed had 
expired was coram non judice and 
void, and on exception will be re- 
Meas Patterson v.. Hendrix, 72 Ga. 


50. Wilson v. Collin, 102 P. 21, 45 
Colo, 412. 


51. Burr v. Maclay Rancho Water 
Co., 147 P. 990, 26 Cal.App. 611. 


52. In re Felton’s Estate, 169 P. 
662, 177 Cal, 12. 


53. Grimes v. John Harvey Fuel, 
etc., Co., 266 P. 204, 83 Colo. 411. 


54. State v. Circuit Court of St. 
Croix County, 203 N.W. 923, 187 Wis. 
1, 48 A.L.R. 894, 


55. 
163 Ga. 843. 


56. Validity see supra § 40. 
57. See supra §§ 42-46, 
58. See supra; §§ 47-51. 
59. See cases infra. this note, 


[a] 
ulation made by the vendee of stand- 
ing timber and the vendors thereof, 


rival claimants-of the title to the land 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Fraser v. Neese, 137 S.E. 550,. 


As to right of appeal.—A stip-- 


ee ee ee Tee 


1§ 87] 12. Other Stipulations.*° 


the particular stipulations already discussed,*! oth- 
er stipulations that have received judicial construc- 
_ tion, among others,*? are stipulations relating to al- 


‘on which the timber stands, while a 
suit between such claimants for de- 
termination of the title is pending, 
and providing for a deposit of money 
equal to the contract price of the tim- 
ber in a bank, by the vendee, ‘to be 
held by the said bank as a stakehold- 
er, and to be paid over by said bank 
to the person finally determined to be 
the owner of said disputed tract, by 
ithe decision of the courts of West 
Virginia,” contemplates the right of 
‘appeal in either of the litigating par- 
ties, and withdrawal of the fund by 
the depositor, in reliance on the deci- 
‘sion of the trial court, and payment 
thereof to the party prevailing there- 
‘in, before the right of appeal has ex- 
‘pired, amounts to a breach of the 
-contract for which he may be required 
‘to respond in damages. Halstead v. 
New River Collieries Co., 95 S.E. 208, 
81 W.Va. 758. , 


{[b] To submit issue of law to ap- 
pellate court.—A party, by a stipula- 
tion to submit an issue of law to an 
appellate court, estonos himself to 
question the finality of the court’s de- 
‘cision. Boston v. McGovern, 292 F. 
705 [cert den 44 S.Ct. 456, 265 U.S. 
581, 68 L.Ed. 1190]. 


[ec] As to printing matter in ap- 
‘peal book.—A stipulation, that two 
petitions to review orders in bank- 
ruptcy, with certified copies transmit- 
ted by the clerk of the district court, 
should be printed in one appeal book, 
was not sufficient to constitute a 
waiver of any legal objection to the 
petitions, In re Strobel, 160 F. 916. 


[d] As to bil of exceptions.— 
Where plaintiff stipulated that the 
words used by the trial judge in over- 
ruling defendant’s motion for @ new 
trial might be supplied in writing by 
the trial court and made a part of the 
pill of exceptions, it was a sufficient 
compliance with the agreement for 
the trial judge orally to dictate to the 
court stenographer. State v. Ellison. 
165 S.W. 369, 256 Mo. 644 [quashing 
157°S.W. 675, 172 Mo.App. 141]. 


[e] For dismissal of appeal.—A 
‘stipulation by defendant, in a suit to 
quiet title wherein judgment was had 
for plaintiff, to dismiss her appea! 
upon quitclaiming part of the prop- 
erty to her, does not discharge the 
decree, the dismissal of the appeal 
presumptively affirming the decree 
nisi. Dolan v. Bartruff, 145 N.W. 273, 
165 Iowa 252. °. 


[f] As to matters to be considered 
‘on appeal.—Plaintiff in an attachment 
proceeding contended that an inter- 
vening third person was not entitled 
to be heard, and that defendant, be- 
ing a fugitive from justice, had no 
right to be heard, and, prior to the 
submission of the defendant’s motion 
to quash by counsel who represented 
both defendant and the intervener, it 
was stipulated that, in consideration 
of plaintiff's extending the time to re- 
deem the land from execution sale un- 
til thirty days after final disposition 
of the motions, the intervener and de- 
fendant would confine their objections 
to the two propositions that the judg- 
ment was void because the affidavit 
for attachment was defective and be- 
cause no inventory and appraisal of 
the land were shown by the sheriff's 
return, but the rights of the parties to 
exhaust all remedies by appeal, etc., 
were saved. It was held on error to 
the denial of the motion that the stip- 
ulation did not confine the court to 
the two objections mentioned in the 
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In addition to 


stipulation. Peterson v. Swennings- 
ton, 144 N.W. 550, 178 Mich. 294. 


{g] Time of filing briefs.—A brief 
containing seventy-nine pages filed in 
the court of civil appeals four days 
before submission of case was not 
filed within “due time,” within con- 
templation of the agreement, whereby 
appellee waived preparation and filing 
of the brief in the trial court, and 
agreed that it might be filed in the 
court of civil appeals in due time, 
since “due time’ must have meant 
within statutory time, under Rev. St. 
(1925) art 2283, or at least within the 
time necessary to insure appellee suf- 
ficient time in which to prepare and 
file a brief in answer to appeilant’s 
brief. Brotherhood of Railroad Train- 
men v. Edmonds, (Tex.Civ.App.) 10 
S.W.(2d) 1011. 


60. Validity see supra § 41. 


61. See supra §§ 52-85. 
62. See cases infra this note. - 
[a] Allowance of credit.—A stipu- 


lation in a previous suit as to allow- 
ance of credit in case of recovery 
should not be considered by the jury 
in fixing damages. Cote v. Landau, 
(Mo.App.) 29 S.W.(2d) 224. 


[b] Charging property with fu- 
neral expenses.—Where, in will con- 
test, it was agreed that property in- 
volved should be charged with fu- 
neral expenses, and that an order 
might be entered directing the com- 
missioner holding the property to pay 
the claim, the court may direct pay- 
ment out of proceeds of land in the 
hands of the commissioner rather 
than out of personal property. Lee vy. 
Stewart, 104 So. 89, 139 Miss. 287. 


[c] Stipulation as to claim for 
charter fee.—In an action by*the state 
to recover a charter fee from a cor- 
poration, incorporated by a special act 
of the legislature by the consolida- 
tion of several corporations, the par- 
ties stipulated that the state’s claim 
was that there was due to it a char- 
ter fee or additional tax from the 
consolidated corporation, or one of 
the formerly existing corporations, or 
both, and that defendants claimed 
that no additional charter tax is by 
law due from them to the state. It 
was held that the stipulation covered 
a claim against the consolidated cor- 
poration for a charter fee which 
should have been paid before the spe- 
cial act of incorporation was intro- 
duced in the general assembly, but 
which was not in fact then_ paid. 
State v. Rutland Ry., Light & Power 
Gon BlerAW EZ De aS aw tio ts Ann. Cast 
1914A 1305. 


[dad] Stipulation as to continuance. 
—A stipulation in the supreme court, 
that a cause be continued for the 
term, and that any motion may be 
made therein at the next term, by 
either party, which might have been 
made at the first term after the fil- 
ing of the transcript, covers only the 
rights a party had at the time of the 
stipulation, and not those already 
lapsed by the laches of the party. 
Reynolds v. Lawrence, 15 Cal. 359. 


{[e] Stipulation construed as set- 
tlement of title to property and not 
agreement to arbitrate see Cogswell 
v. Cogswell, 126 P. 431, 70 Wash, 178. 


[f] ime of payment of salaries.— 
Where, in an action begun April 24, 
1911, by an employee of a city to re- 
cover the difference for six years be- 
tween the salary paid him and the 
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lowance of personal expenses to defendant,®? as- 
sumption of liability,®** payment,®> powers of a re- 
ceiver,°® rent,®’ reservation of claim for damages 


salary fixed by resolution of the board 
of aldermen of the city, the parties 
stipulated that salaries of employees 
were payable on the last of each 
month, the employee could recover 
for the entire month of April, 1905. 
Sauerbrunn v. Board of Education of 
City of New York, 135 N.Y.S. 85, 150 
App.Div. 407 [questions certified 135 
N.Y.S. 1140, 151 App.Div. 936, and aff 
101 N.E. 1120, 208 N.Y. 550]. 


63. U.S. v. Stone, 187 F. 577, 109 
C.C.A. 267 (where, in an action by the 
United States against a federal dis- 
bursing officer to recover misappro- 
priated funds, it was stipulated that, 
in consideration of a payment of a 
portion of the funds to receivers, if, 
.before the final determination of the 
cause, defendant should be liberated 
from prison, he should be allowed his 
reasonable personal expenses incurred 
in the trial, including the taking of 
evidence, but with no compensation 
for his time, such expenses to be de- 
termined by the court and paid out of 
the moneys in court, defendant, after 
having been released, and after judg- 
ment in the action in favor of the 
United States, was not entitled to an 
allowance for services rendered in 
assisting the courts and counsel, nor 
for traveling or living expenses). 


64. Monsanto Chemical Works v. 
American Zinc, Lead & Smelting Co., 
(Mo.) 253 S.W. 1006 (in an action for 
fraud in inducing plaintiff to pay an 
advance over his contract price for 
goods, a stipulation by defendant that 
it has assumed liability by reason of 
the contract or the “circumstances” 
surrounding its adjustment justified 


an instruction that defendant as- 
sumed liability for misrepresenta- 
tions). 

65. Dolph v. Specart, 186 P. 32, 94 


Or. 550 (a clause, ‘“‘said payment to be 
without prejudice to the rights of 
any of the parties to this suit,” in a 
stipulation in an action to recover 
part of the estate of a deceased per- 
son wherein it was agreed that plain- 
tiff was entitled to at least fifty thou- 
sand dollars, which was given her, 
refers to litigation as to the balance 
of the fund, and not to the amount 
paid plaintiff). 


66. Kato v. Busick, 162 P. 108, 174 
Cal. 118 (while the parties cannot by 
stipulation confer jurisdiction on a 
receiver to act if the court was orig- 
inally without such jurisdiction, a 
stipulation that the receiver might 
harvest and sell a crop and distribute 
the proceeds, except the Share in dis- 
pute which was to be deposited in a 
bank, makes the receiver an agent for 
the parties to the stipulation). 


67. See cases infra this note. 


[a] Walue of rent.—Where a stip- 
ulation in a mortgage foreclosure pro- 
ceeding provided that defendant 
should be credited with the value of 
the rents of certain of the property 
while in complainant’s possession, 
and it appeared that eomplainant was 
not using the property himself, but 
rented it, he was only chargeable with 
the rents collected, in the absence of 
gross fault or neglect, and not for 
the rental value of. the property. 
Crittenden v. Chancey, 49 So. 811, 161 
Ala. 519. 


[b] Where a royal lease of Porto 
Rico lands, the reversion of which the 
United States acquired on cession by 
Spain, contemplated a reasonable in- 
erease in the rental, and the increase 
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in future suit,’ sureties on bond,®® or trust fund | under a wil 
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VII. RESCISSION, WITHDRAWAL, ABROGATION, WAIVER, OR ABANDONMENT 


[§ 88] Stipulations concerning the conduct of a 
pending cause cannot ordinarily be repudiated or 
withdrawn from by one party without the consent 
of the other, except by leave of court upon cause 
shown;7! and especially is this true after he has re- 
ceived the benefits contemplated by the stipulation, ‘? 
or where it has been so acted upon that the parties 
However, a party 
may be permitted to withdraw a stipulation if it 
appears that it was executed by his solicitor without 
authority and without full knowledge of its contents, 
and that the party subsequently repudiated! the ac- 
tion of the solicitor;** and where a party, by stip- 
ulation, inadvertently admitted facts which are not 


cannot be placed in statu quo." 


made by the United States was unrea- 
sonable, a stipulation that defendants 
refused to pay the rent demanded or 
recognize the right of the United 
States to demand such _ increase 
should not be construed as a denial 
of the right to increase the rent and 
a refusal on the part of defendants to 
pay any increased rental whatsoever. 
Porto Rico R. Co. v.-U. S., 249 F. 16. 


68. Tillman v. Lewisburg & N. R. 
Co., 182 S.-W. 597, 183 Tenn. 554, L.R. 
A.1916D 259 (where, in condemnation 
proceedings, by agreement the right 
was reserved to a-coéwner to claim in 
a future suit incidental damages to 
another tract of land, his case and 
such subsequent suit must be viewed 
as if his claim to damages was being 
urged in the condemnation proceed- 
ing, since damages of the character 
claimed can only be such as are in- 
eident to the taking of the land 
sought to be condemned in the con- 
demnation proceeding). 


69. Sauer v. Detroit Fidelity & 
Surety Co., 213 N.W. 98, 237 Mich. 697, 
51 A.L.R. 1485 (surety on a bond, 
securing payment for property taken 
by the principal, is bound by a stipu- 
lation,in open court that the amount 
of the property taken exceeded the 
total penalties of the bonds). 


70. In re Leonard’s Will, 230 N.W. 
715, 202 Wis. 117 (stipulation between 
remaindermen under a will, life bene- 
ficiary, and the executor and trustee, 
providing that, during the rest of 
her life, the life beneficiary was to 
receive a certain monthly income, and 
that the principal on the life benefi- 
ciary’s death would be distributed to 
remaindermen according to the will, 
and that the remaindermen release all 
claims to any income prior to the life 
beneficiary’s death, does not preclude 
the remaindermen from questioning 
the act of the trustee prior thereto). 


71. U.S.—Aurrecoechea v. Bangs, 
3.S.Ct. 639, 110 U.S. 217,28 L.Ed. 125; 
Muller’ v. Dows, 94 U.S. 277, 24 L.Ed. 
76; U.S. v. Davison, 1 F.(2d) 465 [aff 
9 F.(2d) 1022]. 


Ala.—Prestwood v. Watson, 20 So. 
600, 111 Ala. 604. ; 


Ga.—Harris v. McArthur, 
7158, 90 Ga. 216; 
19 Ga. 509. 


Me.—Hutchings v. Buck, 
277. 


Mo.—Franklin v. National Ins. Co., 
43 Mo, 491. 


Neb.—-Kriss v. Union Pac. R. Co., 
161 N.W. 414, 100 Neb. 801, Ann.Cas. 


Lb tS cE 
Johnson v. Wright, 


32 Me. 


void ab initio.77 


1918A 1122. 


N.Y.—Herbst v. Vacuum Oil Co., 
22 N.Y.S.-807, 68 Hun 222 [aff 39 N. 
EK. 21, 143 N.Y. 671]. 


N.C.—Stevenson y. Felton, 
39:95 99" N:E 58. 


Ohio.—Ish vy. Crane, 13 OhioSt. 574; 


5 S.E. 


Seely v. Cole, Wright 681. 
Pa.—Continental Ins. Co. v. Del- 
puch, .82 Pa.. 225. 
S.C.—Brown v. Pechman, 33 S.E. 


132, 55 S.C. 555. 


Tex.—Commonwealth Bonding, ete., 
Ins. Co. v. Beavers, (Civ.App.) 186 
S.W. 859. 


Wis.—Brown vy. Cohn, 60 N.W. 826, 
88 Wis. 627. 


Eng.—Harvey v. Croydon Union, 26 
Ch.D.. 249; Davis v. Davis, 13 Ch.D. 
861; Holt v.. Jesse, 3 Ch.D. 177; Ca- 
rew v. Cooper, 12 Wkly.Rep. 767; 
Stokes v. Latham, 4 T.L.R. 305. 


“A party cannot be allowed to 
make an express agreement and avail 
himself of its advantages if it result- 
ed in his favor, but not be bound by it 
if it happens to prove disadvanta- 
geous.” Franklin vy. National Ins. 
Co., 48 Mo. 491, 495. 


[a] Thus (1) where a case by 
stipulation has been submitted upon 
an agreed statement of facts, reduced 
to writing and signed by the coun- 
sel of the respective parties, such 
statement cannot be withdrawn or the 
agreement retracted by either party, 
except by leave of court on cause 
shown. Ish v. Crane, 13 OhioSt. 574. 
(2) When a party by stipulation ad- 
mits the truth of facts to which an 
absent witness will testify, the ad- 
mission being made to avoid a con- 
tinuance, he has no right, after the 
opposite party ‘has closed his evi- 
dence, to withdraw the admission be- 
cause the witness is no longer absent 
but has come into court. Harris v. 
McArthur, 15 S.BH. 758, 90 Ga. 216. 


[b] Assertion of one stipulation 
and repudiation of another.—Where 
parties agreed upan two stipulations, 
one of which tended to increase the 
amount of plaintiff's claim, and the 
other to diminish it, neither party, 
after submission of the cause to the 
jury on such stipulations, can with- 
draw one unfavorable to him and as- 
sert the other. Kriss v. Union Pac. 
R. Co., 161 N.W. 414, 100 Neb. 801, 
Ann.Cas.1918A 1122. 


[c] Binding on government.—Not 
even the government, after stipulat- 


true, he may withdraw such admission upon timely 
notice, provided nothing prejudicial to the adverse 
party has occurred since it was made."° : 
been held that a stipulation postponing the trial of 
a case to abide the determination of another may 
be rescinded, if the case in which the decision 1s 
awaited is not determined within a reasonable time.*°® 
‘If the stipulation is obtained, by fraud, it may be 
repudiated on discovery of the fraud and treated as 


So it has 


Abrogation, waiver, or abandonment. A stipula- 
tion may be abrogated, waived, or abandoned by 
acts of both parties, which amount to a virtual dis- 
regard thereof,’® or one of the parties may waive 


ing to abide by a decision in a par- 
ticular‘case as being decisive of oth- 
er similar cases, should, after ad- 
verse judgment, be permitted to re- 


pudiate the agreement. U. S. v. Da- 
vison, 1 F.(2d) 465. 
72. Ives v. Ives, 29 N.Y.S. 1053, 


80 Hun 136; Gottschalk v. Brown, 1 
OhioApp. 341; Continental Ins. Co. v. 
Delpeuch, 82 Pa. 225; Mitchell v. Han- 
cock, (Tex.Civ.App.) 196 S.W. 694. 
See Slettebak v. Slettebak, 201 N.W. 
716, 48 S.D. 51 (a stipulation cannot 
be withdrawn by one of the parties 
after the court has acted on the faith 
of the stipulation and the party has 
received the benefit. of such action. 
“Courts do not sit.to be trifled with 
in that manner’’). 


[a] Thus, where two or more de- 
fendants in an action are represented 
by the same attorney, and he stipu- 
lates to and signs a stipulation of 
settlement which is entered in the 
case, defendants represented by him 
will be held to have had notice there- 
of, and one of them who tacitly as- 
sented théreto will not thereafter be 
released therefrom on the ground 
that he did not sign the stipulation 
individually. Gottschalk v. Brown, 1 
OhioApp. 341. 


73. Johnson v. Wright, 19 Ga. 512. 


74 Brockway v. McClun, 148 Ill. 
App. 465 [aff 90 N.E. 374, 243 Hl. 196]. 


75. Carnegie Steel Co. v. Cambria 
Iron Co., 22 S.Ct..698, 185 U.S. 408, 46 
L.Ed. 968 [rev .96 FE. 850; 37-€.@a. 
593]; Wallace v. Matthews, 39 Ga. 617, 
99 Am.D. 473; Brown v. Blackwell, 
26 U.C.C.P. (Ont.) 43. 


_{a] Time to prepare case.—Suffi- 
cient time should be allowed after the 
withdrawal to allow the adverse par- 
ty to prepare his case. Wallace y. 
Matthews, 39 Ga. 617, 99 Am.D. 473. 


76. Martin vy. Martin, 107 S.w. 
32 Ky.L. 1100. de 


_{a] Notice of rescission.—A mo- 
tion to submit the case is sufficient 
notice of rescission. Martin v. Mar- 
tin, 107 S.W..27t, 82) Ky.1. 17/00; 


77. Powell v. Turner, 28 N.E. 453, 
139 Mass. 97; Priestman v. Thomas, 
9° P.D. 210. 


78. Ala.—Harvey v. 
Ala. 250, 65 Am.D. 344. 


Cal.—People v. Holden, 28 Cal. 123. 


Colo.—Fire Ass’n of Philadelphi 
v. Zorn, 260 P. 685, 82 Colo. 408. - 


ie ee v. Jackson, 12 Md. 


Thorpe, 28 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the benefit thereof by his acts,7® as where he takes 
some step in conflict with the provisions of the 
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| agreement.®® 


{60 C.J.] 91 


VIII. ENFORCEMENT OF STIPULATION 


[§ 89] A. In General. As elsewhere shown, stip- 
ulations are favored by the courts,*! and if they are 
in reference to matters which may validly be made 
the subject of stipulation’? between persons having 
the capacity to make and be bound thereby,** and 
satisfy the requirements as to writing, signing, en- 
try on minutes, filing, or recording, where this is 
held necessary,*+ it is the policy of the courts to 
enforce them, unless good cause is shown for not 
Nevertheless, stipulations will not be 
enforced under all circumstances.’ 
shown, even though the agreement relates to matters 
which may be validly made the subject of stipula- 


doing so.8® 


Mo.—Crecelius v. Chicago, ete. R. 
Co., 205 S.W. 181, 274 Mo. 671. 


Tex.—Talley v. Lamar County, 137 
S.W. 1125, 104 Tex. 295 [aff (Civ. 
App.) 127 S.W. 272]. 


_ [a]. Thus (1) where evidence was 
introduced by both parties without 
regard to stipulation and without ob- 
jection on that ground, the stipulation 
was waived by both parties. Crece- 
lius v. Chicago, ete., R. Co., (Mo.) 223 
S.W. 413. (2) And a stipulation must 
be considered as having been aban- 
doned where, instead of entering up 
a judgment in conformity to the 
agreement as originally entered into, 
a dismissal was had in compliance 
with some other arrangement. Tal- 
ley v. Lamar County, 137 S.W. 1125, 
104 Tex. 295 [aff (Civ.App.) 127 S.W. 
272]. 


{b] Acts not amounting to waiv- 
er.—(1) A stipulation to abide the 
event of another suit is not waived 
by the making of a subsequent agree- 
ment that the test case should be 
continued until the determination of 
another suit. McKinley v. Wilming- 
ton Star Min. Co., 7 Ill.App. 386 
(“There is no incompatibility between 
an agreement that a case shall be 
tried and another subsequently made 
that it shall stand continued for a 
certain time’). (2) Where, on the 
eontest of a will in the county court, 
it was stipulated that testimony tak- 
en in the probate court of witnesses 
that might be unable to attend by 
reason of sickness should be admit- 
ted, and that a witness of extreme old 
age and infirmity should, at the op- 

tion of proponents, be considered un- 
“able to attend by reason of sickness, 
proponents, by introducing such wit- 
ness in the opening, did not exercise 
their option so as to waive the right, 
after she became ill, to introduce her 
testimony taken in the probate court, 
to rebut the defense of undue influ- 
ence. Foster v. Dickerson, 24 A. 253, 
64 Vt. 233. 


79. Plater v. W. C. Mullins Constr. 
Co., (Mo.App.) 17 S.W.(2d) 658. 


[a] Thus plaintiff's } 
submission to a physical examination 
by physicians rendered their testimo- 
ny competent, irrespective of a stip- 
ulation of her counsel as to the num- 
ber of physicians who might make 
the examination. Plater v. W. C. 
Vaullins Constr. Co., (Mo.App.) 17 S. 
W.(2d) 658. 


[b] Acts held not to constitute 
waiver.—Yost v. Devault, 9 Iowa 60. 


so. Givens v. Lawler, 9 Ala. 543; 
Gage v. Commercial Nat. Bank, 86 
a 371. 


voluntary 


As elsewhere 
made.?4 


[a] Thus a stipulation waiving 
the right to jury trial cannot be en- 
forced by one of the parties who sub- 
sequent thereto dismissed as to one 
defendant and filed a new declaration 
against defendant alone alleging a 
different obligation to which new 
pleas were filed and on which new is- 
sues of fact were raised. Gage v. 
Commercial Nat. Bank, 86 Ill. 371. 


81. See supra § 2. 
82. See supra §§ 19-41. 
83. See supra §§ 18, 47-49. 
84 See supra §§ 4, 11, 12. 
rae Ala.—Charles v. Miller, 36 Ala. 


Colo.—Brennan v. American Sul- 
phur & Mining Co., 100 P. 412, 45 Colo. 
248. 


Fla.—Smith v. Smith, 107 So. 257, 
90 Fla. 824. 


’ Idaho.—Stewart Wholesale Co. v. 
District Court of Ninth Judicial Dist. 
in and for Bonneville County, 240 P. 
597, 41 Idaho 572. 


Ill.—Peo. v. Spring Lake Drain., 
ete., Dist., 97 N.E. 1042, 253 Ill. 479; 
Chicago, ete., R. Co. v. Hintz, 23 N. 
BH. 1032, 132 111.-265; Coultas v. Green, 
43 Ill. 277; Henchey v. Chicago, 41 
Ill. 186; Toupin v. Gargnier, 12 I11. 
79; Chapman vy. Shattuck, 8 Ill. 49; 
Keithley v. Clark County, 206 I1l.App. 
500; Fry v. American Ins. Co., 155 
lll.App. 384. 


Ind.—Truitt v. Truitt, 38 Ind. 22. 


Mass.—Lewis v. Sumner, 13 Mete. 
269; Coburn v. Whitely, 8 Metc. 272. 


N.H.—Blain y. Patterson, 47 N.H. 
523. : 


N.J.—Howe v. Lawrence, 
Law 99. 


N.M.—Atchison, ete., R. Co. v. Rog- 
ers, 113 P. 805;°16 N.M. 120. 


N.Y.—Van Wormer v. Van Worm- 
er, 11 N.Y.S. 247, 57 Hun 496, 33 N.Y. 
St. 31; Staples v. Parker, 41 Barb. 
650; Banks v. American Tract Soc., 
6 N.Y.Super. 438; Rotberg v. Hebron, 
157 N.Y.S. 788, 94 Mise. 225; Smith 
vy. Barnes, 29 N.Y.S. 692, 9 Misc. 368; 
Yates v. Russell, 17 Johns. 461; Jew- 
ett v. Albany City Bank, Clarke 241. 


N.D.—Northern Pac. R. Co. v. Bar- 
low, 126 N.W. 233, 20 N.D. 197. 


Okl.—Stovall v. Breedlove, 191 P. 
180, 79 Okl. 24; Reeves Realty Co. v. 
Brown, 147 P. 318, 45 Okl. 737. 


Pa.—Wilkins v. Burr, 6 Binn. 389. 


Philippine—Alzua vy. Johnson, 21 
Philippine 308. 


22 N.J. 


tion, the court, in its discretion,’’ may set aside a 
stipulation on numerous grounds, such, for instance, 
as fraud, undue influence, or collusion,®*® mistake,®® 
false statements innocently made,®® inadvertence or 
improvidence in making the stipulation,?! and on 
other grounds.°? 
these grounds would constitute sufficient reason for 
refusing to enforce a stipulation on application of 
the party relying thereon.?# 
will not. be enforced in favor of one who has failed 
to comply with the conditions under which it was 
Nor will a stipulation be enforeed if it is 
contradictory and confusing and stands in the way 


Moreover, the existence of any of 


So, also, a stipulation 


Tenn.—State v. Thomason, 221 S.W. 
491, 142 Tenn. 527; Gast, etc., Co. v. 
Simpson, 103 S.W. 788, 118 Tenn. 532; 
Jones v. Kimbro, 6 Humphr,. 319. 


pearance v. Winans, 20 Tex. 


Wash.—Dybdahl v. Continental 
Lumber Co., 233 P. 10, 133 Wash. 81. 


“Generally all stipulations of par- 
ties or their attorneys for the govern- 
ment of their conduct or the control 
of their rights, in the trial of a cause 
or the conduct of a litigation, are en- 
forced by the courts, if such stipu- 
lations are not unreasonable, nor 
against good morals or sound public 
policy.” Smith v. Smith, 107 So. 257, 
260, 90 Fla, 824. 


86. Cullers v. Platt, 16 S.W. 1003, 
&1 Tex. 258. 

87. See infra § 103. 

88. See infra § 98. 

89. See infra § 99. 

90. See infra § 100. 

91. See infra § 101, 

92. See infra § 102. 

93. See infra §§ 98-102. 

94 Ark.—Dyer Trading Co. vy. 


James, 215 S.W. 650, 140 Ark. 112. 


Cal.—Bank of Healdsburg v. Hitch- 
cock, 18 P. 648, 76 Cal. 489. 


Conn.—Erwin M. Jennings Co. v. 
Di Genova, 141 A. 866, 107 Conn. 491. 


Mich.—People v. Branch Judge Cir. 
Ct, 626, Mich:$370. 


N.Y.—O’Dell v. Hoyt, 73 N.Y. 343; 
Burkard v. Stephan Bldg. & Const. 
Co., 144 N.Y.S. 775, 160 App.Div. 50. 


Okl.—Stovall v. Breedlove, 191 P. 
180, 79 Okl. 24. 


Pa.—Cunningham vy. Scott, 2 Wkly. 
N.C. 306. 


Wis.—State v. Circuit Court of St. 
Croix County, 203 N.W. 923, 187 Wis. 
1, 48 A.L.R. 894. 


[a] Performance of alternative 
stipulation, entitling plaintiff to judg- 
ment for twenty thousand dollars on 
defendant’s failure to convey certain 
lands, is not excused, even if the cov- 
enant to convey was made under the 
excusably mistaken belief that de- 
fendant had title. State v. Circuit 
Court of St. Croix County, 203 N.W. 
923, 187 Wis. 1, 48 A.L.R. 894. 


[hb] Averment and denial of com- 
pliance; right to trial—wWhere plain- 
tiff moves for judgment on stipula- 
tions alleging that he had complied 
with all the conditions thereof, but 
that defendant thad failed to comply 
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of a true determination of the rights of the parties,°° 
or where it is subject to different constructions and 
there is a disagreement as to what was intended to 
be included therein.®* So, in order that a party may 
avail himself of the benefit of a stipulation, he must 
show a strict compliance therewith.°’ And laches 
in failing to take steps to enforce the stipulation 
may constitute a sufficient ground to refuse enforce- 
ment thereof.®® 


[§ 90] B. Jurisdiction. The court in which an 
action is pending of course has power to enforce a 
stipulation entered into between the parties to the 
action, so long as it retains jurisdiction over the 
cause and the parties,®® and the remedy of one who 
had been injured by disregard of a stipulation must 
generally be sought in the court in which it was 
violated,! or in some other court of original juris- 
diction.2 A stipulation cannot be availed ‘of on ap- 
peal without having first been brought to the notice 


therewith on his part, and on the] nell, 
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of the trial court for its adjudication® except in 
cases of stipulations for dismissal of an appeal in 
which event the appellate court will dismiss an ap- 
peal taken in violation of such a stipulation.* 


[§ 91] C. Methods of Enforcement. Stipulations. 
may be enforced in a summary manner on motion,” 
so long as the court retains jurisdiction over the 
cause and the parties; but the rule as to summary 
enforcement is only applicable to eases pending and. 
undetermined, and the power and jurisdiction of the: 
eourt to enforce stipulations in a summary manner 
in the course of a proceeding cease with the termina- 
tion of jurisdiction over the cause and parties.® 
Stipulations ‘may also be enforced by actions at. 
law,’ and, if the remedy at law is inadequate, by a. 
suit for injunction,’ or by some other appropriate 
remedy in equity,® such as specific performance.*® 


[§ 92] D. Parties to Actions To Enforce. Where 
it is sought to enforce a stipulation by an action at- 


N.Y. 275, 48) staying execution, paid to the re- 


[§§ 89-92 


other hand defendant alleged that 
plaintiff had failed in toto on his part 
to comply with such stipulations, de- 
fendant was entitled to a trial of the 
cause upon the motion and answer, 
and it was error to sustain plaintiff's 
motion and render judgment in his fa- 
vor.—Stovall v. Breedlove, 191 P. 180, 
79 Okl. 24. 


95. Sergeant v. Goldsmith Dry 
Goods Co., 221 S.W.. 259, 110 Tex. 482, 
10 A.L.R. 742° fanswering certified 
questions (Civ.App.) 159 S.W. 1036, 
answers to certified questions con- 
formed to (Civ.App.) 223 S.W. 1118]. 


96. Lombard v. Citizens’ Bank, 31 
So. 654, 107 La. 188. 


97. Burkard v. Stephan Bldg. & 
Const. Co., 144 N.Y.S. 775, 160 App. 
Div. 50. 


98. Rockowitz Corset & Brassiere 
Corporation v. Madame X. Co., 225 N. 
Y.S. 360, 130 Misc. 836; Lathrop v. 
Lytle, 145 N.Y.S. 906, 84 Misc. 161. 


fa] Rule applied.—(1) Where a 
stipulation was not brought to the 
attention of the court at trial, and its 
terms were not clearly established, it 
will be disregarded when first refer- 
red to in a brief filed in the trial 
eourt. Lathrop v. Lytle, 145 N.Y.S. 
906, 84 Misc. 161. (2) A motion to 
declare an action settled as to cer- 
tain defendants because of an alleged 
written stipulation signed by plain- 
tiff’s attorney will be denied where 
dzfendants failed to take any steps 
to enforce the stipulation for two 
years and made no issue in respect 
thereto at trial. Rockowitz Corset 
& Brassiere Corporation v. Madame 
X. Co., 225 N.Y.S. 360, 130 Misc. 836. 


99. Grady v. Porter, 53 Cal. 680. 
And see infra § 91 text and notes 5, 
6. 


1. Clarke v. Forshay, 3 Cal. 
2. Clarke v. Forshay, supra. 
8. Clarke vy. Forshay, supra. 


4. Rheem y. Allison, 2 Serge. & R. 
(Pa.) 113. 


5. Cal.—Buell v. San _ Francisco 
Savings Union, 4 P. 14, 65 Cal. 292; 
McLeran v. McNamara, 55 Cal. 508. 


Ill.—Peo. v. Spring ‘Lake Drain., 
ete., Dist., 97 N.H. 1042, 253 Ill. 479; 
Morgan v. Corlies, 81 Ill. 72; Keith. 
ley v. Clark County, 206 Ill.App. 500 


N.Y.—Mutual L. Ins. Co. v. O’Don- 


290. 


Am.S.R. 796; William Randall & Sons 
v. Garfield Worsted Mills, 165 N.Y. 
S. 125, 178 App.Div.. 196 [rearg den 
166 N.Y.S. 1118]; Case v. Beloe, 109 
N.Y.S. 168, 125 App.Div. 906; Potter 
v. Rossiter,,96 N.Y.S. 177, 109 App. 
Div. 737; Kelsey v. Sargeant, 41 Hun 
637, 2 NYSt 669 [aff 10 N.E. 269, 104 
N.Y. 668, 1 Silv.A. 325]; Valentine 
vy. Central Nat. Bank, 10 Abb.N.Cas. 
188, 4 N.Y.Month.L.Bul. 12. See Phil- 
lips v. Wicks, 38 N.Y.Super. 74 (ap- 
parently contra). 


Eng.—Smythe v. Smythe, 18 Q. 
B.D. 544; In re Gaudet Freres Steam- 
ship Co., 12 Ch.D. 882; Scully v. Dun- 
donald, 8 Ch.D. 658; Eden v. Naish, 
3 Wages Graves v. Graves, [1893] 
dede . 


[a] Thus (1) a plaintiff who obtains 
judgment in violation of his written 
stipulation on file dismissing the 
action may, on motion supported by 
affidavits, be restrained by the court 
in which judgment was obtained from 
enforcing it. McLeran v. McNamara, 
55 Cal. 508. (2) So, under a stipula- 
tion extending defendant’s time to 
answer upon condition that he will 
answer to the merits, a plea in abate- 
ment will be stricken from the files 
on motion for that purpose. Morgan 
v. Corlies, 81 Ill. 72. (8) And a plea 
filed after a stipulation of confessed 
judgment will be treated\as a nullity 
by the court in which the action is 
pending on motion.to enforce the stip- 
ulation and set aside the plea as a 
eae thereof. Teal vy. Russell, 3 

Ri ols 


6. Peo. v. Spring Lake Drain., etc., 
Dist., 97 N.E. 1042, 253 Ill. 479. 


7. Peo. v. Spring Lake Drain., etc., 


Dist., supra; Davidson yv. Davidson, 
52 .N.Y.S. 7,29 App. Div. 629; Phil- 
lips v. Wicks, 38 N.Y.Super. 74; Val- 


entine v. Central Nat. Bank, 10 Abb. 
N.Cas. (N.Y.) 188, 4 Month.L.Bul. 12; 
Hart v. Hart, 18 Ch.D. 670. 


[a] Thus (1) where defendant 
against whom judgment has been 
rendered in an action for divorce pro- 
cures the withdrawal of a motion to 
punish him for contempt for failure 
to pay the alimony awarded, by stip- 
ulating to make specified future pay- 
ments, which he thereafter fails to 
make, plaintiff may maintain a new 
action upon the stipulation. David- 
son v. Davidson, 52 N.Y.S. 7, 29 App. 
Div. 629. (2) Where an appellant 
from a judgment, for the purpose of 


spondent a portion of the amount in 
cash, and the balance in his notes, 
under a stipulation that they should 
be refunded “if final judgment .. . 
be had” in this favor, and upon the 
appeal the judgment was reversed, 
and a new trial resulted in a judg- 
ment in appellant’s favor, such stip- 
ulation is a contract, for the breach 
of which an action will lie, although 
summary relief may be had by mo- 
tion in the original action. Valentine 
vy. Central Nat. Bank, 10 Abb.N.Cas.. 
(N.Y.) 188, 4 Month.L.Bul. 12. 


8. Peo. v. Spring Lake Drain., etce.,. 
Dist., 97 N.E. 1042, 253 Ill. 479; Gulf 
Coast, ete.) Ru-Co. Vo Kang; -16.7S: We 
641, 80 Tex. 681. 


[a] Thus violation of an agree-- 
ment fixing a day for trial, coupled 
with injury done thereby, is a ground 
for enjoining enforcement of a judg- 
ment rendered in the action, where 
there is no adequate remedy at law. 
Gulf Coast, ete., R. Co. v. King, i6 
S.W. 641, 80 Tex. 681. 


[b] Where remedy by motion ade-. 
quate.—Where the parties to a suit 
to foreclose a mortgage enter into a 
stipulation-respecting the time and 
manner of the enforcement of the de- 
cree, an injunction will not lie to re- 
strain a sale of the property contra- 
ry to the stipulation. The court 
granting the decree ‘thas control of its 
execution, and relief must be obtain- 
ed in the foreclosure suit. Buell vy. 
San Francisco Savings Union, 4 P. 14, 
65 Cal. 292. 


9. Peo. v. Spring Lake Drain., ete., 
Dist., 97 N.E. 1042, 253 Ill. 479. 


10. Deen v. Milne, 20 N.B. 861,.113 
N.Y. 303, 22 NVY.St...620; Read vy. 
French, i28).N.Y.. 285. 


[a] Thus (1) an action will lie in 
equity to enforce specific perform- 
ance of a stipulation to postpone an 
execution issued on a judgment fraud- 
ulently entered on condition that no 
motion be made to set aside the judg- 
ment. Read v. French, 28 N.Y. 285. 
(2) Where a stipulation between the 
parties to discontinue an action in 
the marine court of the city of New 
York and that a judgment therein 
shall be discharged and vacated of 
record had been lost, it was held that 
the judgment debtor could maintain 
an action to establish and compel the 
specific performance of the contract. 
Deen v. Milne, 20 N.E. 861, 113 N.Y. 
303, 22 N.Y:St. 620. ; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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- law,** general rules’? govern as to the parties in 


STIPULATIONS [60 C.J.] 93: 


written stipulation, parol evidence is inadmissible to: 


such an action.1* It has been held that, in an action 
in which it was sought to enforce an agreement that 
the action, with others, should abide the result of 
a certain pending action and be determined by such 
result, it was not necessary that the parties plaintiff 
in the other suits mentioned in the agreement should 
be joined as parties to, the present action.14 


[§ 93] E. Summary Order. The court in enfore- 
ing a stipulation of the parties in open court!® must 
make the order sufficiently specific to protect and 
guard the rights of the parties under the stipula- 
tion.1® <A stipulation between parties to a suit, to 
be executed during the term, does not require a con- 
temporaneous order respecting it, since, the record 
being in fieri, the order can be entered at any time 
before final adjournment.!7. Where the court refuses 
to act on a stipulation of the parties, an interlocu- 
tory order made thereon, with the intention that it 
shall take effect on the stipulation being earriéd out, 
will be treated as having been revoked, and the stip- 
ulation will not be enforced against the parties.1% 


{§ 94] F. Evidence. A stipulation is presumed 
to be valid and binding.t® Where defendant by stip- 
- ulation consented to the amendment of a complaint, 
equity will not presume fraud in plaintiff’s failure 
to file evidence of consent in procuring the amend- 
ment.?° 


Admissibility. Evidence of any oral stipulation 
- between the parties to treat the pleadings as amend- 
ed, when they are not, and to show an issue different 
from that presented by the pleadings on file, is not. 
admissible.21 Where there is no ambiguity in a 


control or explain its meaning;?? but the judgment. 
record on a former trial is admissible where it is 
the foundation upon which a stipulation of the par- 
ties rests, and tends to explain its purpose, scope, 
and legal effect.23 Under a statute providing that 
an attorney may bind his client to any agreement in. 
respect of any proceeding within the scope of his. 
proper duties and powers, “but no evidence of any 
such agreement is receivable except the statement 
of the attorney himself, his written agreement signed 
and filed with the clerk, or an entry thereof upon 
the records of the court,”?* it is not competent to. 
prove a disputed parol stipulation by the testimony 
or affidavits of an adverse party or his attorney ;?™ 
and the record of an agreement between attorneys re- 
specting a matter in litigation, based on testimony 
or affidavits offered after the agreement is disputed, 
constitutes no stronger evidence than the testimony 
or affidavits themselves, and is not conclusive upon: 
the objecting party.?° But a stipulation may be 
proved by the statements of the attorney who made: 
it for the person against whom it is sought to be és- 
tablished.?* In England and Canada the courts 
accept the mere statement of counsel as to arrange- 
ments regarding proceedings and the facts and cir- 
cumstances surrounding them; they should nct make 
affidavits,?* but may be sworn as witnesses.29 So- 
licitors give evidence as other witnesses. 


Weight and sufficiency. Applying general rules? 
evidence in proceedings to enforce stipulations has. 
been held, in particular cases, to be sufficient?+ or 
insufficient.°? 


(4) That one of the parties to the 
stipulation was incompetent to con- 
tract, 


196 [rearg den 166 N.Y.S. 1118]. 


17. Pollard & Haw v. American 
Stone-Co., 68 S.E. 266, 111 Va.°147. 


18. Moore v. Stoddard, 92 N.E. 502, 
206 Mass. 395, 400 (“It would have 
been perhaps more regular if the in- 
terlocutory order had been in terms 
revoked, but that formality was not 
indispensable’’). 


19. National Council of . Knights 
and Ladies of Security v. Scheiber, 
169 N.W. 272, 141 Minn. 41. 


20. James Mills Orchards Corpo- 
-ration v. Frank, 244 N.Y.S. 473, 137 
Misc. 407 (defendants’ attorney hav- 
ing expressed his willingness to con- 
gent in writing, fraud in equity may 
not be predicated upon a failure to 


file the evidence of the consent in 
court). 

21. Matthews v. Tally, Morr. 
(lowa) 159. 

22. State v. Lefaivre, 53 Mo. 470; 
Hannah v. Baylor, 27 Mo.App. 312; 


Schroeder v. Frey, 14 N.Y.S. 71, 60 Hun 
58: Mussey v. Bates, 14 A. 457, 60 
Vt, 271; Holford v. Hughes, 10 Wkly. 
Rep. 60. 


23. Hine v. New York El. R. Co., 
43 N.H. 414, 149 N.Y. 154. 


24. See Iowa Code (1873) § 213. 


ll. See supra § 91. ee gos %3 eourwentere beat 

; ife Assoc., 60 N.W. 225, owa : 

12. Parties 47 C.J. p 1. Council Bluffs Loan, ete., Co. v. Jen- 

18. Mitchell v. Hancock, (Tex.Civ.|nings, 46 N.W. 1006, 81 Iowa 470: 

App.) 196 S.W. 694. actin v. soya Ry VeLes, eee ae Ne 

. 543, 78 Iowa 726, 6 L.R.A. : iegel- 

14. Mitchell v. Hancock, supra. man v. Todd, 42 N.W. 517, 77 Iowa 

15. See supra § 91 (summary en-| 696; Preston v. Hale, 21 N.W. 701, 65 

forcement). Jowa 409; Hiller v. Landis, 44 Iowa 
16. Randall v. Garfield Worsted 223. 

Mills, 165 N.Y.S. 125,. 178 App.Div. [a] Negotiations between parties, 


carried cn by their attorneys over the 
telephone, each attorney simply act- 
ing as a mouthpiece, are not agree- 
ments “between attorneys,’’ 
Code 213 declares to be provable, only, 
by the admission of the attorney, his 
filed agreement, or an entry of rec- 
ord. Kraner v. Chambers, 61 N.W. 
373, 92 Iowa 681. 


26. Hiller v. Landis, 44 Iowa 223. 


27. Council Bluffs Loan, etc., Co. 
v. Jennings, 46 N.W. 1006, 81 Iowa 


470; Myers v. Funk, 50 N.W. 72, 51 
Iowa 92. 

28. Hickman vy. Berens, [1895] 2 
Ch. 638. 

29. Wilding v. Sanderson, [1897] 
2 Ch. 534. 

30. Seé Evidence §§ 1730-1806. 

31. See cases infra this note. 

[a] Hividence held sufficient to 
show: (1) That stipulation was en- 
tered into. Cohn y. Dunn, 149 A. 


851, 111 Conn. 342, 70 A.L.R. 740. (2) 
That plaintiff consented to and rati- 
fied stipulation of counsel. Zeiting- 
er Ve Hargadine-McKittrick Dry 
Goods Co., 274 S.W. 789, 309 Mo. 
433. (3) That signature to stipula- 
tion was not forged. Walter. v. 
Kressman, 169 P. 3, 25 Wyo. 292. 


sucn as | 


Kendall v. Ewert, 42 S.Ct. 444, 
259 U.S. 139, 66 L.Ed. 862 [rev 264 
F. 1021, leave gr to present petition 
for reh 42° S.Ct. 587]. (5) ‘To show 
that undue influence was used in 
procuring the signing of the stipu- 
lation. Starbuck v. Kingore, 210 P. 
930, 112 Kan. 102. (6) That stipula- 
tion was not obtained by fraud. 
Mangler v. Maryland Casualty Co.,. 
201 Ill.App. 560. 


32. See cases infra this note. 


[a] Evidence held insufficient: 
(1) To show stipulation that contract 
was ambiguous. Russell v. Stillwell, 
(Cal. App.) 288 Py 785. (2) To ‘show 
that, on defendant’s oral announce- 
ment that it demurred to the evi- 
dence, it was expressly agreed in 
open court that the grounds of de- 
murrer Should be filed after conclu- 
sion of the evidence and retirement 
of jury, instead of prior thereto, as 
required by Acts (1912) e 42; At- 
lantic Coast Line R. Co. v. Warring- 
ton, 106 Sb 7341) 129° War. sel e Cop) 
In suit by a company to recover 
from the representative of a buggy 
company moneys resulting from sale 
of certain buggies pending litigation, 
agreed by defendant to be paid over 
to plaintiff company if the court held 
its chattel mortgage lien superior, to: 
show that plaintiff won the prior suit 
and secured determination of the 
priority of its lien. Short v. Blair & 
Hughes Co., (Tex.Civ.App.) 230 S.W. 
427. (4) As regards right to main- 
tain action for conversion, to show 
that, when attorneys signed stipu- 
lation for dismissal of action on ac- 
count, they agreed that defendant 
had no interest in property attached. 
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STIPULATIONS 


IX. STIPULATION AS DEFENSE 


’ 


[§ 95] A party who relies on a stipulation as a | defense to an action must specially plead it.** 


X. RELIEF FROM STIPULATION . ‘ 


[§ 96] A. Discretion and Power of Court. Stipu- 
lations are under the control and subject to the 
direction of the court,?+ which has power to relieve 
the parties therefrom upon proper application and 
a showing of sufficient cause,** on such terms as will 
meet the justice of the particular case.*° 
or not a stipulation shall be set aside rests in the 
diseretion of the court,?7 and requires an extraordi- 


Tallman v. Havill, 291 P. 387, 133 Or. 
407. 

33. Erwin M. Jennings Co. v. Di 
Genova, 141 A. 866, 107 Conn, 491; 
Burkard v. Stephan Bldg. & Const. 
Co., 144 N.Y.S. 775, 160 App.Div. 50. 


[a] Rule applied.—(1) In a suit to 
foreclose a mortgage, where the par- 
ties stipulated that, upon the pay- 
ment of accrued interest and costs 
by defendant, plaintiff would discon- 
tinue and allow the mortgage to re- 
main for its unexpired term, and that 
upon defendant’s failure plaintiff 
should be at liberty without notice to 
proceed with his foreclosure action, 
defendant, to take advantage of the 
stipulation and have its validity de- 
termined, must set it up in his an- 
swer. Burkard v. Stephan Bldg. & 
Const. Co., 144 N.Y.S. 775, 160 App. 
Div. 50. (2) Defendant in replevin 
eannot take advantage of an alleged 
agreement between defendant’s and 
plaintiff’s attorneys for the holding 
of a writ of replevin in abeyance on 
payment by defendant of the bal- 
ance due together with expenses and 

‘' costs, where defendant did not 
specially plead such agreement in his 
answer, and the agreement was not 
put in issue. Erwin M. Jennings Co. 
apes Genova, 141 A. 866, 107 Conn. 
4 


34 Palliser v. Home Tel. Co., 54 
So. 499, 170 Ala. 341; Barry v. Mutual 
L. Ins. Co., 53 N.Y. 536; Humphries 
v. Shapiro, 175 N.Y.S. 426, 187. App. 
ns 96; Fayston v. Richmond, 25 Vt. 
446, 


“Agreements and stipulations made 
between the parties to a*‘pending ac- 
tion, and relating to its prosecution 
or discontinuance, are regarded as 
specially within the supervision and 
control of the court.” Van Nuys v. 
Titsworth, 10 N.Y.S. 507, 57 Hun 5. 


35. U.S.—The Hiram, 1 Wheat. 
440, 4 L.Ed. 131. 


Ala.—Palliser v. Home Tel. Co., 54 
So. 499, 170 Ala. 341; Harvey v. 
Thorpe, 28 Ala. 250, 65 Am.D, 344, 


Cal.—Bonds  v. 29% Cal, 
460. 


Colo.—Welsh v. Noyes, 14 P. 317, 10 
Colo. 133. 


Idaho.—Koep!] v. Ruppert, 158 P. 
319, 29 Idaho 223. 


Ill.—John F. Burns Lumber Co. v. 
W. F. Reynolds Co., 148 Ill.App. 356. 


Mich.—Borgman v. Bultema, 179 N. 
W. 847, 212 Mich. 70. 


Minn.—Gerdtzen v. Cockrell, 55 N. 
W. 58, 52 Minn. 501. 


Neb.—McCarthy v. Benedict, 133 N. 
W. 410, 90 Neb. 386. 


Hickman, 


Whether 


Co., 94 A. 198, 77. N.H. 548; Pike v. 
Emerson, 5 N.H. 393, 22 Am.D. 468. 


N.Y.—Tauziede v. Jumel, 34 N.E. 
274, 138 N.Y. 4381, 4 Silv.A. 262; Bar- 
ry v. Mutual L. Ins. Co., 53 N.Y. 536; 
Hallow v. Hallow, 193 N.Y.S. 460, 200 
App.Div. 642; Humphries v. Shapiro, 
175 N.Y.S. 426, 187 App.Div. 96; Fried 
v. New York, etc., R. Co., 170 N.Y.S. 
697, 188 App.Div. 115; Magnolia 
Metal Co. v. Pound, 70 N.Y.S. 230, 60 
App.Div. 318; Higgins v. Starin, 57 
N.Y.S. 306, 89 App.Div. 533; Van 
Nuys v. Titsworth, 10 N.Y.S. 507, 57 
Hun 5; Malin v. Kinney, 1 Cai.Cas. 
117. 


N.D.—Lilly’ v. Haynes Co-op. Coal 
Min. Co., 188 N.W. 38, 48 N.D. 937. 


S.D.—Fergen v. Lonie, 213 N.W. 
720, 51 S.D. 315. 


Wash.—Stevenson vy. Hazard, 277 
P. 450, 152 Wash. 104; State v. Su- 
perior Court in and for Clallam Goun- 
ty, 276 P. 98, 151 Wash. 413. 


And see infra §§ 97-102. 


“Tt is not an unusual thing to re- 
lieve parties from stipuiations made 
in the progress of the action; and 
courts have always regarded this as 
within their power, and the exercise 
of it is frequently necessary to pro- 
mote justice and prevent wrong.” 
Barry v. Mutual L. Ins. Co., 53 N.Y. 
536, 540. 


[a] 
that a stipulation admitting facts 
may be’ withdrawn, in the absence 
of a showing of injustice or hard- 
ship to the adverse party. Nathan v. 
Dierssen, 79 P. 739, 146 Cal. 68. 


86. Harvey v. Thorpe, 28 Ala. 250, 
65 Am.D. 344; Ward v. Clay, 23 P. 
227, 82 Cal. 502; Wel3s v. Jackson 
Iron Mfg. Co., 48 N.H. 491; Higgins 
vagirar ty 57 N.Y.S. 366, 39 App.Div. 


[a] As, for instance, imposing up- 
on the moving party payment of all 
taxable costs of the action thereto- 
fore accrued, Higgins v. Starin, 57 
N.Y.S. 306, 39 App.Div. 533. 


37. Cal.—Moffitt v. Jordan, 60 P. 
175, 127 Cal. 628. 


Minn.—National Council of Knights 
and Ladies of Security v. Scheiber, 
169 N.W. 272; Lieberknecht v. Great 
Northern Ry. Co., 126 N.W. 71, 110 
Minn. 457, , 


Neb.—State Ins. Co. v. Farmers’ 
Mut. Ins. Co., 90 N.W. 997, 65 Neb. 
34; Keens v. Robertson, 65 N.W. 897, 
46 Neb. 837. 


i ee v. Brewster, 54 N.H. 


Ohio.—Ish v. Crane, 13 OhioSt. 574, 
Okl.—Georgia Home Ins. Co, vy. 


N.H.—Colby v. American Express | Halsey, 133 P. 202, 37 Okl. 678. 


— 


Court may revoke its ruling. 


nary exercise of its powers, which can be allowable 
and proper only when it is made clear that it 1s nec- 
essary to prevent injustice.** This discretion is a 
judicial discretion to be exercised in promotion of 
justice and equity, and not in subversion thereof,°° 
and it is very generally declared that it will not be 
exercised to set aside a stipulation unless good cause 
be shown for doing so,*° especially where the stipu- 


S.D.—State v. Plucker, 229 N.W. 
934; Meldrum v. Kenefick, 89 N.W. 
863, 15 S.D. 370; Randall v. Burke, 75 
N.W. 276, 11 S.D. 40. 


Tex.—Cullers v. Platt, 16 S.W. 1003, 
81 Tex. 258; Beaumont Pasture Co. 
v. Preston, 65 Tex. 448; Hancock v. 
Winans, 20 Tex. 320. 


Py eit one ee v. Richmond, 25 Vt. 


Wis.—Brown vy. Cohn, 60 N.W. 826, 
88 Wis. 627. 

33. Page v. 
184, 

39. Trott v. State, 171 N.W. 827, 
41 N.D. 614, 4 A.L.R. 1372; MTllinois 
Steel Co. v. Warras, 123 N.W. 656, 141 
Wis. 119. : 


40. U.S.—Ballard v. McCluskey, 52 


Brewsters, 54 N.H. 


F, 677; Farmers’ Trust, etc., Bank v. 
Ketchum, 8 F.Cas.No. 4,670, 4 Mce- 
Lean 120. 


Ala.—Prestwood v. Watson, 20 So. 
600, 111 Ala. 604; Saltmarsh v. Bow- 
er, 34 Ala. 613. C 


Ark.—Haney v. Holt, 16 S.W.(2d) 
463, 179 Ark. 403; Webster v. Gools- 
by, 197 S.W. 286, 180 Ark. 141. 


Cal.—Moffitt v. Jordan, 60 P. 175, 
127 Cal. 628. 


Ga.—Caldwell v. 
GaTiS oie 


Ill.—Montgomery-Ward & Co. v. 
Industrial Commission, 136 N.E. 796, 
304 Ill. 576; Chieago, etc., R. -Co. v. 
Hintz, 23 N.B. 1032,..132 Ill. 265; 
Beatrice Creamery Co. v. Missouri 
Pac. R. Co., 247 IllApp. 325; Mc- 
Kinley v. Wilmington Star Min. Co., 
7 Tll.App. 386. 


Iowa.—Van Horn v. Burlington, 
etc., R.- Co., 28 N.W. 547, 69 Iowa 
239; Vail v. Stone, 13 Iowa 284. 


Kan.—Southern Kansas R. Co. vy. 
Pavey, 46 P. 969, 57 Kan, 521. 


La.—Municipality No. 2 v. Orleans 
Cotton Press, 18 La, 122. 


Mass.—Thompson v. King, 53 N.E. 
910, 173 Mass, 439. 


Mo.—Franklin v. National Ins. Co., 
43 Mo. 491; St. Joseph v. Hax, 55 Mo. 
App. 295; Galbreath v. Rogers, 30 Mo. 
App. 401. 


Neb.—McCann v. McLennan, 2 Neb. 
286, 3 Neb. 25. 


Atte ee v. Gilmanton, 2 N.H. 


N.Y.—McBratney .v. Rome, ete., R. 
Co., 87 N.Y. 467; Owen v. Cawley, 36 
N.Y. 600; Morris v. Press Pub. Co., 


McWilliams, 65 


90 N.Y.S. 673, 98 App.Div. 148; Mil- 
bank v. Jones, 60 N.Y.Super. 259; 
Keogh v. Main, 52 N.Y.Super. 160; 


In re Callahan, 174 N.Y.S. 268, 106 
Misc. 202 [aff 175 N.Y.S. 896, 188 App. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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lation has been acted upon so that the parties cannot 
be placed in statu quo,*! or where one of the parties 
has received a benefit from the agreement,*? or 
where an undue advantage would result in favor of 
the party seeking the relief,** or where the setting 
aside of the stipulation would result in serious in- 
jury to the other party.44 And for obvious reasons 
a stipulation need not be vacated where the result 
would be the same in any event.*® It has been said 
that stipulations may be set aside by the court in 
the exercise of its sound discretion, when their en- 
forcement would result in serious injury to one of 
the parties and the other party would not be preju- 
diced by its being set aside,*® and the parties can 
be restored to the same condition in which they 
would have been if no stipulation had been made.*? 


Appellate review. /en appellate court will not 
interfere with the decision of the lower court in re- 
gard to setting aside a stipulation unless there is 
an apparent abuse of discretion.*® On the other 
hand, if it is perfectly clear that the court abused 
its discretion, its action in setting aside a stipula- 
tion is subject to review, and cannot be sustained.*® 


STIPULATIONS - 


[60 C.J.] 95 


A reviewing court has no power to correct stipula- 
tions made in the lower court in order to express 


. the real agreement; the party must have moved in 


the lower court to have it corrected.®? 


[§ 97] B. Grounds®!—1. In General. The gener- 
al rule is that a stipulation having all the binding 
force of a contract cannot be set aside on grounds 
other than those justifying the setting aside of con- 
tracts generally,°? such, for instance, as fraud, collu- 
sion, mistake, accident, surprise, undue influence, 
false representations innocently made, inadvertence 
or improvidence in making the stipulation, or some 
other ground of the same nature;°? and where, by 
statute, stipulations settling the issues to be tried 
are made effective as verdicts, the reasons advanced 
for setting them aside must be as weighty as those 
required to set aside a verdict.°+ It is not a ground 
for relief against a stipulation that the party asking 
relief found the stipulation less beneficial than he 
anticipated,®® or because it was disadvantageous to 
him,°® or because the case has gone contrary to his 
expectations.*? 


[§ 98] 2. Fraud, Undue Influence, or Collusion. 


S. 721,106 Misc. 497. 


Div. 944]; Hering v. Bohemia Land,| ern R. Co., 126 N.W. 71, 110 Minn. 
etc., Co., 103 N.Y.S. 108, 53 Misc. 644; 457. 
Avery v. Avery, 24 N.Y.S. 787, 5 Misc. 44. People v. Norwegian Under- 


75; Conner v. Belden, 8 Daly 257; 
Becker v. Lamont, 13 How.Pr. 238. 


N.D.—Northern Pac. R. Co. v. Bar- 
low, 126 N.W. 2338, 20 N.D. 197, Ann. 
Cas.1912C 763. 


Ohio.—Seely v. Cole, Wright 681. 

S.C.—Daniel vy. Ray, 19 S.C.L. 32. 

Tex.—Hancock v. Winans, 20 Tex. 
320. : 

Wis.—Sullivan v. Bruhling, 36 N.W. 
23, 70 Wis. 388. 


“The courts will not hold so lightly 
the stipulations of the parties to a 
suit as to permit them, at will, to dis- 
regard their solemn agreement em- 
bodied in it.” Van Horn v. Burling- 


ton, ete., R. Co., 28 N.W. 547, 69 Iowa 


239, 240. , 

“The court, however, only inter- 
feres, on motion, in a plain case, and 
where the facts upon which the mat- 
ter is to be determined are not left 
in doubt.” Becker v. Lamont, 13 
How.Pr. (N.Y.) 23, 25. 


41. U.S.—MecNeill v. Andes, 40 F. 
45. S 


Ga.—Johnson Vv. 
509. 

N.Y.—Matter of Richardson, 103 N. 
Y.S. 22, 118 App.Div. 164; Slaven v. 
Germain, 19 N.Y.S. 492, 64 Hun 506; 
Palen v. Starr, 7 Hun 422. 

Pa.—Continental Ins. Co. vy. Del- 
peuch, 82 Pa. 225. 

Tex.—Porter v. Holt, 11 S.W. 494, 
73 Tex. 447. 

Wis.—lllinois Steel. Co. v. Warras, 
123 N.W. 656, 658, 141 Wis. 119. 

Ont.—Sills v. Long, 17 Grant.Ch. 
691. 

“Especially impregnable is such a 
contract when the one party thereto 
has received and enjoyed the fruits 
thereof, and the other, on the face 
of it, has so changed his situation 
that he will be seriously and_irreme- 
diably prejudiced.” Illinois Steel Co. 
v. Warras, supra. 

42, Caldwell v. McWilliams, 65 Ga. 
99° 

43. 


Wright, 19 Ga. 


Lieberknecht v. Great North- 


Mut. Ins. Co., 


writers, 238 N.Y.S. 459, 228 App.Div. 
737; Levy v. Delaware, etc., R. Co., 
207. Ne¥.S.. 592, 211.) App. Div. -503; 
Trott v. State, 171 N.W. 827, 41 N.D. 
614, 4 A.L.R. 1372. 


45. Aronstam v. All-Russian Cen- 
tral Union of Consumers’ Societies, 
270 F. 460. 


[a] Thus, in an action by an at- 
torney for compensation, where he 
made in his pleadings no claim of ex- 
press or implied contract for serv- 
ices prior to a stated date, a stipu- 
Jation limiting the proof to services 
rendered subsequent to that date will 
not be set aside, after the referee 
found no contract for services was 
made, to enable the attorney to offer 
proof of services before that date. 
Aronstam vy. All-Russian Central Un- 


ion of Consumers’ Societies, 270 F. 
460. 
46. Keens v. Robertson, 65 N.W. 


897, 46 Neb. 837; McClure v. Sheek’s, 
4 S.W. 552, 68 Tex. 426. 


47. Barry v. Mutual L. Ins. Co., 
53 N.Y. 536. 
4g. Ark.—Webster v. Goolsby, 197 


S.W. 286, 130 Ark. 141. 


Cal.—Moffitt v. Jordan, 60 P. 175, 
127 Cal. 628. 


Minn.—National Council K. & L. of 
S. v. Scheiber, 169 N.W. 272, 141 Minn. 
41; Lieberknecht y. Great Northern 
R. Co., 126 N.W. 71, 110 Minn, 457. 


Neb.—State Ins. Co. 
90 N.W. 997, 65 


v. Farmers’ 
Neb. 


Okl.—Georgia Home Ins. Co. v. 
Halsey, 133 P. 202, 37 Okl. 678. 


S.D.—State v. Plucker, 229 N.W. 
934; Meldrum v. Kenefick, 89 N.W. 
863, 15 S.D. 370. 

Tex.—Cullers vy. Platt, 16 S.W. 1003, 
81 Tex. 258. 

Wash.—Stevenson y. Hazard, 277 P. 
450, 152 Wash. 104. 

Wis.—Brown v. Cohn, 60 N.W. 826, 

Wis. 627. 

[a] Facts not showing abuse of 
discretion.—Johnson v. Matson, 45 F. 
(2a) 550; Levett v. Draper, 174 N.Y. 
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49. Northern Pac. R. Co. v. Bar- 
low, 126 N.W. 233, 20 N.D. 197, Ann. 
Cas.1912C 763; Illinois Steel Co. v. 
Warras, 123 N.W. 656, 141 Wis. 119. 


[a] Thus the action of the court 
in setting aside a stipulation in eject- 
ment under which defendant had been 
permitted to amend his answer with- 
out costs, and plaintiff was to have 
the right, without payment of costs, 
to prove title acquired after the be- 
ginning of the action, will not be 
sustained, where defendant had en- 
joyed the rights so granted him for 
ten years, during which time defend- 
ant’s after-acquired title was of rec- 
ord, and such action of the court 
would practically preclude the prov- 
ing of such title and cause plaintiff’s 
rights to the property to be barred 
by the statute of limitations. IIlli- 
nois Steel Co. v. Warras, 123 N.W. 
656, 141 Wis. 119. 


50. Texas Employers’ Ins. Assoc, 
v. Wright, (Tex.Civ.App.) 297 S.W. 
5 [mod (Commn.App.) 4 S.W.(2da) 


51. Want of authority of attorney 
te eke see Attorney and Client §§ 


52. Ala.—Palliser v. Home Tele- 
phone Co., 54 So. 499, 170 Ala. 341; 
Ex p. Hayes, 9 So. 156, 92 Ala. 120. 


Ark.—Haney v. Holt, 16 S.W.(2d) 
463, 179 Ark. 403. 


Minn.—Bingham y. 
ty, 6 Minn. 136. 


N.Y.—Keogh v. Main, 52 N.Y.Super. 
160; Wilder v. Beach, 245 N.Y.S. 142, 
137 Mise. 883. 


Eng.—Connatty v. O’Reilly, 11 Ir. 
Hq. 333. 

53. Bingham v. Winona County, 6 
Minn. 136; Lee v. Winans, 90 N.Y.S. 
960, 99 App.Div. 297; Slaven vy. Ger- 
main, 19 N.Y.S. 492, 64 Hun 506; Wild- 
er v. Beach, 245 N.Y.S. 142, 137 Misc. 


Winona Coun- 


883. And see infra §§ 98-101. 

54. Bingham vy. Winona County, 6 
Minn, 136. 

55. Cousineau v. London F, Ins. 
Co,,- 12 Ont: Pre 512. 

56. Franklin v. National Ins. Co., 
43 Mo. 491. 

57. McKinley y. Wilmington Star 
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By analogy to general rules elsewhere stated,** it is 
very generally held or conceded that fraud®® and 
undue influence®® constitute sufficient grounds for 
granting relief against stipulations; and collusion 
between attorneys has also been held or said to be 
a sufficient ground for relief against a stipulation.°* 
Nevertheless, the discretion of the court to relieve 
parties from stipulations induced by fraud is a legal 


Min. Co., 7 Ill.App. 386; Galbreath 
v. Rogers, 30 Mo.App. 401; Smith v. 
Barnes, 29 N.Y.S. 692, 9 Mise. 368. 


[a] Thus it has been held tirat, 
where an agreement was entered in- 
to to abide the result of the decision 
in another case, a party to the agree- 
ment cannot aveid if .nerely upon dis- 
covering afterwar¢ to his surprise 
and disappointment that, in the case 
so selected for trial, the facts are 
against it. McKinley v. Wilmington 
Star Min. Co., 7 Ill.App. 386. 


58. See Cancellation of Instru- 
ments §§ 24-34, 43; Contracts §§ 279 
et seq, 652 et seq. 


59. Conn.—Andrews vy. Olaff, 122 
A. 108, 99 Conn. 530. 


Ga.—Commercial Union Assur. Co. 
v. Chattahoochee Lumber Co., 60 S.E. 
554, 180 Ga. 191. 


jll.—Mangler v. Maryland Casualty 
Co., 201 Ill.App. 560. 


Iowa.—Lex v. Selway Steel Corpo- 
ration, 188 N.W. 840, 194 Iowa 193. 


Kan.—Southern Kansas R. Co. v. 
Pavey, 46 P. 969, 57 Kan. 521. 


Ky.—Karnes v. Black, 215 S.W. 191, 
185 Ky. 410. 


Mass.—Powell v. 
453, 139 Mass. 97. 


Minn.—National Council K. & L. of 
S. v. Scheiber, 169 N.W. 272, 141 Minn. 
41; Lieberknecht v. Great. Northern 
R. Co., 126° NW. 71, 110 Minn. 457; 


Turner, 28 N.H. 


Wells v. Penfield, 72 N.W. 816, 70 
Minn. 66; Bingham v. Winona Coun- 
ty, 6 Minn. 136. 


N.H.—Pike v. Emerson, 5 N.H. 393, 
22 Am.D. 468. 


N.Y.—Heiter v. Joline, 119 N.Y.S. 
819, 135 App.Div. 13; Lee v. Winans, 
90 N.Y.S. 960, 99 App.Div. 297; Sea- 
ver v. Moore, 1 Hun 305; Turner v. 
New York Cent. & H. R. R. Co., 132 
N.Y.S. 418, 74 Misc. 524. 


Okl.—Harjo v. Black, 153 P. 1137, 
49 Okl. 566. 


Tex.—National Life & Accident Ins. 
oo. v. De Lopez, (Civ.App.) 207 S.W. 


Va.—Rust vy. Indiana Flooring Co., 
145 S.B. 321, 151 Va. 845. 


Wash.—Stevenson vy. Hazard, 277 P. 
450, 152 Wash. 104, 


Eng.—Huddersfield Banking Co. v. 
Lister, [1895] 2 Ch. 273; Williams v. 
Preston, 20 Ch.D. 672; Davenport v. 
Stafford, 8 Beav. 503, 50 Reprint 198. 


“The court never hesitates to set 
aside a stipulation procured by fraud, 
when the party asking relief is him- 
self free from fault.” Heiter v. Jo- 
ee 119 N.Y.S. 819, 821, 185 App.Div. 

3. 


[a] Stipulation for dismissal.— 
The fact that under the statute, no 
order of court is required to enable 
a plaintiff to disaniss an action, when 
and where authorized, does not take 
from the court its jurisdiction, in the 
same action and on the same day that 
the costs are paid, to inquire into and 
determine whether or not fraud was 
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practiced in procuring plaintiffs’ sig- 
natures to the stipulation of dismiss- 
al, all parties being present or repre- 
sented by counsel. Harjo y. Black, 
153 P. 1137, 49 Okl. 566. 


60. Saleski v. Boyd, 32 Ark. 74, 
Starbuck v. Kingore, 210 P. 930, 112 
Kan. 102; Karnes v. Black, 215 S.W. 
191, 185 Ky. 410; Seaver v. Moore, 1 
Fun (N.Y.) 305. 

61. Southern Kansas R. Co. v. 
Pavey, 46 P. 969, 57 Kan. 521; Karnes 
v. Black, 215 S.W. 191, 185 Ky. 410; 


Wells v. Penfield, 72 N.W. 816, 70 
Minn. 66. 
62. Illinois Steel Co. vy. Warras, 


123 N.W. 656, 141 Wis. 119. 


[a] Facts not showing fraud.— 
(1) A stipulation in a mortgage fore- 
closure action waiving objections as 
to regularity of proceedings, signed 
by defendant’s counsel, whose au- 
thority was unquestioned, and who 
fully understood the matter, is valid, 
as against a claim of fraud. Equita- 
ble Trust Co. of New York v. Wash- 
ington-Idaho Water, Light & Power 
Co., 300 F. 601. (2) There is no such 
fraud or defect shown as would justi- 
fy the setting aside of a stipulation 
entered into by the parties, by a bill 
which avers only that the language of 
the stipulation is ambiguous and in- 
consistent, where the provisions 
claimed to be inconsistent appear on 
the face of the writing and were 
clearly open to the knowledge of both 
parties, there being nothing to show 
by whom the writing was prepared, 
that either party urged its acceptance, 
or was misled or induced to accept 
it by any statement as to its legal 


effect. Paine v. Doughty, 96 N.E. 212, 
251 I.-396. 
63. Illinois Steel Co. v. Warras, 


123 N.W. 656, 141 Wis. 119. 


64 See Cancellation of MInstru- 
pants § 17; Contracts §§ 259 et seq, 


65. U.S.—The 
440, 4-L.Ed. 131. 


Ala.—Rosenbaum vy. State, 33 Ala. 
354; Harvey v. Thorpe, 28 Ala. 250, 
65 Am.D. 344. 


Ariz.—Crunden-Martin Mfg. Co. v. 
Christy, 196 P. 454, 22 Ariz. 254. 


Ark.—Saleski v. Boyd, 32 Ark. 74. 


Cal.—Rapp v. Spring Valley Gold 
Co.,, 16 P. 325, 74 Cal. 532" Richard- 
son v. Musser, 54 Cal. 196; Bonds v. 
Hickman, 29 Cal. 460; Noriega v. 
Knight, 20 Cal. 172. 


Ga.—State v. Southwestern R. Co., 
66 Ga, 403. 


Towa.—Bales v. Murray, 171 N.W. 
747, 186 Iowa 649. 


Mass.—Mann vy. United Motor Bos- 
ton Co., 116 N.E. 239, 226 Mass. 495. 


Mich.—Borgman v. Bultema, 179 N. 
W. 347, 212 Mich. 70. 


Minn.—National Council of 
Knights and Ladies of Security v. 
Scheiber, 169 N.W, 272, 141. Minn. 
41; Lieberknecht v. Great Northern 
R. Co., 126 N.W. 71, 110 Minn, 457; 


Hiram, 1 Wheat. 


[§§ 98-99 


discretion to be exercised in the promotion of justice 
and equity, and there must be a plain case of fraud,°? 
especially when a party, because of changed condi- 
tions, will be prejudiced.** 


[§ 99] 3. Mistake. By analogy to rules elsewhere 
stated,®4 courts may set aside stipulations where a 
mistake of fact is clearly shown,®’ upon such terms 


Wells v. Penfield, 72: N.W. 816, 70 


Minn. 66; Gerdtzen v. Cockrell, 55 N. 
W. 58, 52 Minn. 501. 

Mo.—Robinson v. Bobb, 40 S.W. 
938, 139 Mo. 346. 


Neb.—McCarthy yv. Benedict, 133 N. 


es 


W. 410, 90 Neb. 386 [den reh 131 °N.> 


W. 598, 89 Neb. 293]. 
N.H.—Colby v. American Express 


Co., 94 A. 198, 77 N.H. 548; Dame v. 
Wood, 66 A. 484, 74 N.H. 212; Wells 
v. Jackson Iron Mfg. Co., 48 N.H. 


491; Pike v. Emerson, 5 N.H. 393, 22 
Am.D. 468. 


Rebate es v. Jones, 39 N.J.Eq. 


N.Y.—Foote v. Adams, 248 N.Y.S. 
539, 232 App.Div. 60; Levy v. Dela- 
etc., KR: °Co., 207 NYS. 592208 
App.Div. 503; Morris v. Press Pub, 
. 90 N.Y.S. 673, 98 App.Div. 143, 
15 N.Y.Ann.Cas. 343; Magnolia Metal 
Co. v. Pound, 70 N.Y.S. 230, 60 App. 
Div. 318; Sperb v. Metropolitan El. R. 
Co., 10 N.Y.S. 865, 57 Hun 588 [aff 
26 N.E. 749, 123 N.Y. 659]; Adams v. 
Moore, 50 N.Y.S. 718, 22 Misc. 451; 
Condon v. New Rochelle Water Co., 
116 N.Y.S. 142. [aff 120 N.Y.S. 1119, 
136 App.Div. 897, and aff 95 N.E. 1126, 
202 N.Y. 535]; Becker v. Lamont, 13 
How.Pr. 23. 


Ohio.—Garrett v. Hanshue, 42 N.E. 
256, 53 OhioSt.. 482, 35 L-R.A. 321; 
Ish v. Crane, 13 OhioSt. 574. 


Or.—Kelty v. Fisher, 199 P. 192, 101 
OneEZ2: 


R.I.— Wilbur v. Wilbur, 30 A. 455, 


18 R.I. 654. 


S.C.—Alexander v. Muirhead, 2 S. 
C.Eq. 162. 


SORE ceeeaees v. ‘Brinkley, 4 Lea 


Tex.—Paschall v. Penry, 18 S.W. 
154, 82 Tex. 673; Porter v. Holt, 11 
S.W. 494, 73 Tex. 447; Beaumont Pas- 
ture Co. v. Preston, 65 Tex. 448; Botts 
v. Martin, 44 Tex. 91; Freeman v. 
Preston, (Civ.App.) 29 S.W. 495. 


Va.—Rust v. Indiana Flooring Co., 
145-S:B 8210 15 Va. 846. 


Wash.—Stevenson v. Hazard, 277 
P. 450, 152 Wash. 104; First Nat. L. 
Assur. Soc. of America v. Farquhar, 
135 P. 619, 75 Wash. 667; Levy. v: 
Sheehan, 28 P. 748, 3 Wash. 420. 


Wis.—State v. St. Croix County 
Cir. Ct., 203 N.W. 923, 187 Wis. 1, 48 
A.L.R. 894; Brown v. Cohn, 60 N.W. 
826, 88 Wis. 627; Wells v. American 
Express Co., 5 N.W. 333, 49 Wis. 224. 


Eng.—Wilding v. Sanderson, [1897] 


2 Ch. 534; Hickman v. Berens, [1895]. 


2 Ch. 638; Huddersfield Banking Co. 
v. Lister, [1895] 2 Ch. 273; Lewis v. 
Lewis, 45. Ch.D. 42813" Mullingistwa 
Howell, 11 Ch.D. 763; The Monarch, 
12 P.D. 5; Davenport v. Stafford, 8 
Beav. 508, 50 Reprint 198; Furnival 
v. Bogle, 4 Russ. 142, 4 Hng.Ch. 142, 
38 Reprint 758. ‘ 


(Ont eae v. Gallien, 5 Ont.L. 


And see Cancellation of Instru- 
ments § 22. 4 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


,. 


case. 


~ §§ 99-101] © 


as will meet the justice of the particular case.°¢ 
Nevertheless, to authorize the setting aside of a stip- 
ulation, the evidence of mistake must be clear and 
A stipulation will not be set aside 
on the ground of mistake where all evidence in rela- 
tion thereto is doubtful and conflicting;** and, as 
in the ease of cancellation of instruments,®® the mis- 
take which will authorize relief against a stipulation 
must be of a material character, such as will change 
the legal rights of the parties;7° and the mistake 
must be one which could not have been avoided by 


convineing.°7 


the exercise of ordinary care.7+ 


Mistake of law. As a general rule, a mistake of 
law is not by itself a sufficient ground for setting 


aside a stipulation.7? 


\ 


[a] 
stipulation made in an action be- 
tween a water company and a con- 
sumer relative to the rates and the 
size of the connection the consumer 
could use was made by the company 
through a mistake as to the nature 
of the connection or the terms upon 
which it was permitted, the stipula- 
tion was not binding. Condon v. New 
Rochelle Water Co., 116 N.Y.S. 142 
[aff 120 N.Y.S. 1119, 136 App.Div. 897, 
and aff 95 N.B. 1126, 202 N.Y. 535]. 
(2) The court did not err in setting 
aside a stipulation under which ap- 
praisers were appointed in a suit to 
enjoin blasting, where neither party 
appreciated the amount of damages 
which would result. Stevenson v. 
Hazard, 277 P. 450, 152 Wash. 104. 
(3) Where a stipulation for judgment 
was made upon an erroneous under- 
standing that the ruling made would 
be decisive of the case, but there was 
a jury question involved, the stipula- 
tion will be set aside. Mann v. Unit- 
ed Motor Boston Co., 116 N.E. 239, 
226 Mass. 495. 


{b] Settling issues.—It is not an 
abuse of discretion to relieve a plain- 
tiff insurance company from a stipu- 
lation settling the issues in the case 
where, after the same was entered 
into, plaintiff learned that a note 
alleged by defendant to have been 
given by plaintiff as a payment was 
in fact given by an agent in his own 
name without authority and had 
nothing to do with the issues of the 
First Nat. L. Assur. Soc. of 
America v. Farquhar, 135 P. 619, 75 
Wash. 667. 


[ec] Trial of causes together.— 
Where a physician filed claims for 
medical services rendered to two de- 
cedents, who were closely related, and 
died together of influenza, and coun- 
sel for the administrators suggested 
that the two causes be tried together, 
but was misunderstood by counsel for 
the physician, who took the agree- 
ment that the same verdict should be 
rendered in each case, the adminis- 
trators should be relieved from the 
stipulation, where it was apparent 
that counsel misunderstood each 
other, and claimant had ,taken no 
steps toward trial. Kelty v. Fisher, 
199 P. 192, 101 Or. 122. 


J] Consent order which had been 
completed and acted upon, but with- 
out affecting interests of third par- 
ties, may be set aside on the ground 
of common mistake. Huddersfield 
Banking Co. v. Lister, [1895] 2 Ch. 
273. 


_ f[e] Judgment by consent.—Where 
defendant, in an action on a note, 
agreed to a judgment for plaintiff, 
and on the same day applied to have 
the agreement set aside, and be al- 
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ceive. 


[§ 101] 5. Inadvertence or Improvidence. 
in the absence of the grounds for setting aside stip- 
ulations heretofore enumerated,’® it has very gen- 
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[§ 100] 4. False Statements Innocently Made. 
A stipulation as to the existence of certain facts,™ 
or for the dismissal of a case on the merits,?* may 
be set aside, where it was induced by false represen- 
tation as to material facts, the falsity of which was 
unknown to the person making them, although there 
was no fraud or wrongful intent to defraud or de- 


Even 


erally been held that the courts, by reason of the 


large equitable powers which they have over their 
own proceedings,‘® and the diseretion vested in 


them,’’ may relieve against stipulations inadvertent- 


Rule applied.—(1) Where aj lowed to answer, tendering a valid de- 


fense supported by affidavit, and al- 
leged that the agreement was made 
under a mistake of fact, he believing 
at the time it was made that plaintiff 
was an innocent holder of the note, 
the refusal to entertain such applica- 
tion was error. Paschall v. Penry, 
18 S.W. 154, 82 Tex. 673. 


{f] Filing notice of appeal.—If an 
attorney stipulates, under a mistake 
of fact, that a notice of appeal has 
been filed, when no notice has been 
filed, the court below, upon a proper 
application, may relieve him from it. 
Bonds v. Hickman, 29 Cal. 460. 


[g] Mistake amounting to con- 
structive fraud.—Where a stipulation 
is entered into under a mutual mis- 
take of fact which is so gross as to 
constitute constructive fraud against 
one of the parties regardless of ac- 
tual intent to defraud on the part of 
the other, of which there was none, 
it will .be set aside. Stevenson v. 
Hazard, 277 P. 450, 152 Wash. 104. 


66. Harvey v. Thorpe, 28 Ala. 250, 
65 Am.D. 344; Wells v. Jackson Iren 
Mfg. Co., 48 N.H. 491. And see cases 
supra note 65. 


67. U. S- v. Butterfield, 25 F.Cas, 
No. -14,704,., 8) Ben. - 23; Page ..v: 
Brewster, 54 N.H. 184; Illinois Steel 
Co. v. Warras, 123 N.W. 656, 141 Wis. 
119; and cases infra note 68. 


[a] Agreed statement of facts will 
be set aside on the ground of mis- 
take only upon a strong showing that 
it is not what the parties intended to 
make it. U. S. v. Butterfield, 25 F. 
Cas.No. 14,704, 8 Ben. 23; Page v. 
Brewster, 54 N.H. 184. 


68. Charles v. Miller, 36 Ala. 141; 
Robinson vy. Bobb, 40 S.W. 938, 139 
Mo. 346. 


[a] Where only evidence in sup- 
port of petition to set aside a stipula- 
tion on the ground of mistake is a 
party’s affidavit which is controvert- 
ed by the affidavit of the adverse par- 
ty, no further evidence in support of 
the petition being offered, the stipu- 
lation is properly enforced. Charles 
v. Miller, 36 Ala. 141. 


[b] In England (1) the court ac- 
cepts the mere statement of counsel. 
Hickman vy. Berens, [1895] 2 Ch. 638. 
(2) But solicitors make affidavits. 
Counsel may be sworn in the witness 
box if they so desire. Wilding v. 
Sanderson, [1897] 2 Ch. 534. 

69. See Cancellation of Instru- 
ments §§ 20, 21 

76. Chapman v. Coats, 26 Iowa 288. 

71. Central Trust Co. of New York 
v. Treat, 192 F. 942; McNeill v. Andes, 


40 F. 45; Rogers v. Greenwood, 14 
Minn. 333; Ettlinger v. Kruger, 147 


« 


N.Y.S. 37; Mutual Security Ins. Co. 
v. Drummond, 3 CodeRep. (N.Y.) 143. 


[a] Rule applied.—(1) Where it 
was stipulated by a collector of in- 
ternal revenue, in a suit against him 
to recover taxes paid, that the cause 
should abide the event of another ac- 
tion for taxes of another year, and 
plaintiff recovered in the other ac- 
tion, the collector is not entitled to 
vacation of a judgment entered under 
the stipulation, because he was mis- 
led in making the stipulation by a 
statement in a letter from plaintiff’s 
attorney that all the cases were gov- 
erned by the same state of facts, al- 
though plaintiff had really lost the 
right to maintain the particular suit 
through having taken no appeal from 
the assessment, where the collector 
had ample opportunity to have dis- 
covered from his pleadings that no 
such appeal had been taken. New 
York Cent. Trust Co. v. Treat, 192 F. 
942. (2) Where plaintiff brought 
three actions for instaliments of rent 
and stipulated with defendant, Dec. 
17, 1912, when the third action was 
ordered to trial, that defendant might 
give bond to pay the amount involved 
in the action if the judgment for 
plaintiff in the first action was af- 
firmed, it was held that the stipula- 
tion should not be set aside because 
defendant discovered afterward, on 
Dec. 18, 1913, that plaintiff had re- 
ceived a surrender of the premises 
from the trustee in bankruptcy of de- 
fendant’s assignee before the install- 
ments sued for in action No. 3 were 
due, if by due diligence he could have 
discovered the existence of the facts 
upon which the issue of surrender 
was based before he made the stipula- 
tion and failed to use due diligence 
for that purpose. HEttlinger v. Kruger, 
147 N.Y.S. 37. x 


72. Ex parte Hayes, 9 So. 156, 92 
Ala. 120; Di Donato v. Rosenberg, 245 
N.Y.S. 675, 230 App.Div. 538. And see 
Cancellation of Instruments § 22. 


{a] Thus a party will not be re- 
lieved from an admission of fact 
which he allowed to go into a stipula- 
tion because he then regarded it as 
an immaterial matter, since this is at 
most a mistake of law. Ex parte 
Hayes, 9 So. 156, 92 Ala. 120. 


73. G. Amsinck & Co. v. Spring- 
field Grocer Co., 7 F.(2d) 855. 


74 Becker v. Messner, 221 N.W. 
724, 175 Minn. 471. And see generally 
Cancellation of Instruments § 23. 


75. See supra §§ 98-100. 


7G. Wells v. Penfield, 72 N.W. 816, 
70 Minn. 66. 


77. Palliser v. Home Telephone 
Co., 54 So. 499, 170 Ala. 341. And see 
supra § 96. 
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ly, inadvisedly, or improvidently entered into which 
will operate inequitably and to the prejudice of one 
of the parties,?® provided all the parties may be 
placed in the same condition as before the stipulation 
was made;7® but due regard must be had to the 
rights of the adverse party so that he be not misled 
and allowed to act to his injury in reliance thereon.*° 
A stipulation will not be set aside as improvidently 
made where the circumstances exclude every infer- 
ence of fraud, collusion, or undue advantage, or the 
possibility that there was not a thorough understand- 
ing of the subject matter and of its terms.** 


[§ 102] 6. Other Grounds. 
from stipulations. 


78. U.S—Equitable Trust Co. of 
New York v. Washington-Idaho Wa- 
ter, Light & Power Co., 300 F. 601. 


Ala.—Palliser v. Home Telephone 
Co., 54 So. 499, 170 Ala. 341; Prest- 
wood v. Watson, 20 So. 600, 111 Ala. 
604; Rosenbaum v. State, 33 Ala. 354; 
ey: v. Thorpe, 28 Ala. 250, 65 Am. 
D. 344. 


Ariz.—Assignment of Rich Hard- 
ware Co,,.196 P. 454, 22 Ariz. 254. 


Cali—Ward v. Clay, 23 P., 50, 227, 
82 Cal. 502; Richardson v. Musser, 54 
Cal. 196; Bare v. Parker, 196 P. 280, 
51 Cal.App. 106. 


Colo.—Welsh v. Noyes, 
10 Colo. 138. 


_ til—John E. Burns Lumber Co. v. 
be W. J. Reynolds Co., 148 Ill.App. 356. 


Bultema, 179 


14°sP. 23:17; 


Mich.—Borgman v. 
N.W. 347, 212 Mich. 70. 


‘-Minn.—National Council of Knights 
and Ladies of Security v. Scheiber, 
169 N.W. 272, 141 Minn, 41; Wells v. 
Penfield, 72 N.W. 816, 70 Minn. 66. 


Neb.—Butler v. Chamberlain, 92 N. 
W. 154, 66 Neb. 174; German Nat. 
Bank v. Atherton, 90 N.W. 550, 64 
Neb. 610. 


N.H.—Dame v. Wood, 66 A. 484, 74 
Ce 212; Page v. Brewster, 54 N.H. 


N.Y.—Foote v. Adams, 248 N.Y.S. 
539, 232 App.Div. 60; Donovan v. 
Twist, 104 N.Y.S. 1, 119 App.Div. 734; 
Higgins v. Starin, 57 N.Y.S. 306, 39 
_App.Div. 533; Van Nuys v. Titsworth, 
LO INGY-S; 507,).57 Hun 53) .Calvet- 


Rogniat v. Mereantile Trust Co., 93 

N.Y.S. 241, 46 Mise. 20; Matter of 

Smith, 9 »«bb.N.Cas. 452; Becker v. 
Lamont, 13 How.Pr. 23. 

N.D.—Hackney vy. Lynn, 147 N.W. 

' 268, 27 N.D. 458; Boynton v. Lynn, 

147 N.W. 263, 27 N.D. 457; Hoerr v. 


Lynn, 147 N.W. 263, 27 N.D. 449; Pat- 
terson Land Co. v. Lynn, 147 N.W. 
256, 27 N.D. 891 [recall of remittitur 
den 162 N.W. 702, and motion to va- 
cate den 175 N.W. 211, 44 N.D. 251]. 


Wash.—Stevenson v. Hazard, 277 
P. 450, 152 Wash. 104. 


Wis.—lIllinois Steel Co. v. Warras, 
123 N.W. 656, 141 Wis. 119. 


Eng.—Hickman vy. Berens, [1895] 2 
Ch. 638. 


See also Contracts § 651. 


“Tt is sufficient if it appear that 
either party has inadvertently, unad- 
visably, or improvidently entered into 
an agreement which will take the 
ease out of the due and ordinary 
course of proceeding in the action, 
and in so doing may work to his prej- 
udice.” Van Nuys v. Titsworth, 10 


Grounds, other than 
those above stated,82 may exist for granting relief 


STIPULATIONS 


N.Y.S. 507, 57 Hun 5, 7 [quot Foote 
v. Adams, 248 N.Y.S. 539, 542, 232 
App.Div. 60]. 


“Parties have not the power by 
agreements concerning mere pro- 
cedure to control at all times the pro- 
cedure and progress of causes to the 
end that justice may be done. Such 
agreements have no more binding 
force than the orders and judgments 
of the court. Every interlocutory 
order until it becomes merged in a 
final judgment, and every final judg- 
ment during the term at which it is 
rendered, is subject to be annulled 
and set aside when the court becomes 
satisfied that injustice has been done, 
or that they have been inadvertently 
or improvidently entered. i Such 
agreements may go far towards in- 
forming the court’s discretion; but 
it has inherent power, in the control 
of its own action, to relieve against 
them when made improvidently or 
when for any cause their enforcement 
would work injustice.” Palliser v. 
Home Telephone. Co., 54 So. 499, 170 
Ala. 341, 344. 


[a] Inadvertent admission of fact 
which afterward proves to be errone- 
ous justifies the setting aside of the 
stipulation. Harvey v. "Thorpe, 28 
Ala. 250, 65 Am.D. 344; Ward v. Clay, 
23 P. 50, 227, 82 Cal. 502; Richardson 
vy. Musser, 54 Cal. 196; Welsh v. 
Noyes, 14 P. 317, 10 Colo. 1383; Butler 
v. Chamberlain, 92 N.W, 154, 66 Neb. 
174; German Nat. Bank v. Atherton, 
90 N.W. 550, 64 Neb. 610; Dame vy. 
Wood, 66 A, 484, 74 N.H. 212; Page 
v. Brewster, 54 N.H. 184; Donovan 
v. Twist, 104 N.Y.S. i, 119 App.Div. 
734; Calvet-Rogniat v. Mercantile 
Trust Co., 93 -N.Y.S. 241, 46 Misc. 20; 
Matter of Smith, 9 Abb.N.Cas. (N.Y.) 
452; Becker v. Lamont, 13 How.Pr. 
(N.Y.) 23; Nesbitt v. Turner, 26 <A. 
750, 155 Pa. 429; Beaumont Pasture 
Co. v. Preston, 65 Tex. 448. 


[b] Stipulation relating to plead- 
ings.— Where an executor, in proceed- 
ings upon a disputed claim, has in- 
advertently entered into a stipulation 
for written pleadings and served an 
answer which omits to set up the 
statute of limitations, the court will, 
upon proper application, made after 
reversal of a judgment against him 
and pending a new trial, make an or- 
der vacating such stipulation and 
striking out the pleadings served un- 
der it. Dryer v. Brown, 10 N.Y.S. 
538, 24 Abb.N.Cas. 144, 


[c] Agreement stipulating party 
out of court.—Where assent was un- 
wittingly given to a stipulation by 
which plaintiff’s counsel negatives 
the theory of his case, and would 
have the effect of stipulating him out 
of court, the court will ignore the 
stipulation and refuse to permit an 


ohhh’ 


[§§ 101-102: 

Mental incompetency. By analogy to rules else- 
where stated,’+ it is usually a sufficient ground to 
set aside a stipulation that one of the parties to it 
by reason of unsoundness of mind was totally inca- 
pacitated to make a contract.8° Nevertheless, it has 
been held that a stipulation will not be vacated on 
the ground of the incompetency of a party thereto 
where the stipulation was the result of considerable 
negotiation in which the interests of the party were 
well cared for.*® : 


Material change of conditions. A stipulation lim- 
iting the issues to a certain question may properly 
be set aside’ where the condition of the parties has 
materially changed, if the adverse party is given 
leave to amend.** 


inadvertence of want of attention on 


the part of counsel to work an in- 


justice. Bare v. Parker, 196 P. 280, 
51 Cal.App. 106, 


79. Carnegie Steel Co. v. Cambria 
Iron Co., 22 S.Ct. 698, 185 U.S. 403, 
46 L.Ed. 968; Aronstam v. All-Rus- 
sian Cent. Union of Consumers’ So- 
cieties, 270 F. 460; Delaware, ete., R. 
Co. v. Yurkonis, 220 F. 429, 137 C.C.A. 
23, [app dism «35. S.Ct. 902, 238 uss 
439, 59 L.Ed. 1397 (cert dism 36 S.Ct. 
180, 239 U.S. 652, 60 L.Ed. 486)]; Com- 
mercial-Union Assur. Co. v. Chatta- 
hoochee Lumber Co., 60 SH. 554, 130 
Ga. 191; Koepl v.. Ruppert: 158 P. 
319, 29 Idaho 223; Foote v. Adams, 
248 N.Y.S. 539, 232 App.Div. 60; 
Donovan v. Twist, 104 N.Y.S. 1, 119 
App.Div. 734; Morris v. Press Pub. 
Co.,; 90° N.Y.S: 673; 98. App. Div. i4ss 
Magnolia Metal Co. v. Pound, 70 
N.Y.S. 230, 60 App.Div. 318. 


“The stipulation - ought not to 
be used as a pitfall, and where the 
facts subsequently developed show, 
with respect to a particular matter, 
that it was inadvertently signed, we 
think that upon giving notice in suffi- 
cient time to prevent prejudice to the 
opposite party, counsel_may repudiate 
any fact, inadvertently incorporated 
therein.” Carnegie Steel Co. v. Cam- 
bria Iron Co., 22 S.Ct. 698, 185 U.S. 
403, 444, 46 L.Ed. 968. 


80. Commercial Union Assur. Co. 
v. Chattahoochee Lumber Co., 60 S.E. 
554. 180 Ga. 191. 


81. Dickinson vy. Citizens’ Ice, etc., 
Co., 165 N.W. 1056, 139 Minn. 201. 


82. See supra §§ 98-101. 
83. See cases infra this section. 


84 See Cancellation of Instru- 
ments § 37. See also Insane Persons 
§ 495 et seq. ‘i 


85. Kendall v. Ewert, 42 S.Ct. 44 
259 U.S. 139, 66 L.Ed. 862. o 


86. Fletcher v. Taylor, 182 Nw. 
437, 148 Minn. 366. And see Cancella- 
tion of Instruments § 37. 


87. Randall vy. Burk Tp., 
276, 11 S.D. 40. saatataia 


[a] Thus, in an action to enjoin 
the opening of roads and the assess- 
ment of real estate according to sec- 
tion lines, where a defendant town- 
ship entered into a stipulation limit- 
ing the issues to the question whether 
a survey locating such lines con- 
formed to government lines, and 
waiving objections to the pleadings, 
it was not an abuse of discretion for 
the court, on a second trial, to permit 
it to show that, since becoming a 
party to the stipulation, nearly all 
the property owners within it haa 
recognized such survey as correct, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Newly discovered defenses. A stipulation that one 
ease shall be determined by the judgment in another 
will not be relieved against because of newly dis- 
covered defenses which will not be sufficient ground 
for a new trial.§§ 


Amendment of pleadings in test case. A stipula- 
tion that one case shall abide the result of another 
will not be set aside because of amendment of the 
pleadings in the test case on reversal of a judgment 
rendered therein, where the amendments do not 
change the cause of action or make any substantial 
change in the issues.°® 


Failure of condition on which stipulation based. 
Where plaintiff’s attorney consented to the bringing 
in of a new defendant, on condition that the case 
should retain its place as a preferred case and be 
tried in a designated county, if the place of trial is 
changed to another county, plaintiff should be per- 
mitted to move to be relieved from his stipulation, 


and to discontinue the action against such defend- 
ant.°° 


Lack of full knowledge of facts. Where there 
was no mistake of fact, but merely a lack of full 
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knowledge of the facts, which was plainly due to 
failure to exercise due diligence to ascertain them, 
this did not constitute a ground for relief against a 
stipulation.® 


[§ 103] ©. Proceedings for Relief?2—1. In Gener- 
al. A party to a stipulation who desires to have it 
set aside should seek to do so by some direct pro- 
ceeding®*—by a motion to set aside the stipulation®# 
in the court in which the action is pending®® on no- 
tice to the opposite party.®® An independent action 
instituted for that purpose is unnecessary,®? as the 
court has ample control over the action and may pro- 
tect all the rights of the parties.°® The proceeding 
to set aside a stipulation is summary in its nature,°®? 
and the hearing is usually had upon affidavits and 
counter-affidavits of the parties,1 although it has 
been said that, where a large amount is involved and 
the conflict is sharp, the question should be deter- 
mined upon common-law evidence.?, Where mistake 
alleged as a ground in the stipulation is apparent 
without any further proofs, no affidavits are neces- 
sary.* No findings of fact are necessary as a basis 
for an order setting aside a stipulation.‘ 


[§ 104] 2. Time of Making Application. Appli- 


and that the highways and property 
rights of persons not parties to the 
suit had been adjusted on the basis 
thereof, and for such reasons to re- 
lease it from the stipulation, at the 
same time permitting plaintiff to 
- amend without terms. Randall v. 

Burk Tp., 75 N.W. 276, 11 S.D. 40. 


88. McNeill v. Andes, 40 F. 45. 


Newly discovered evidence as 
ground for new trial see New Trial § 
216 et seq. 


89. Gilmore v. American Cent. Ins. 
Co., 7 P. 781, 67 Cal. 366; Galbreath 
v. Rogers, 45 Mo.App. 324. 


90. Fisher v. Bullock, 204 N.Y.S. 
425, 208 App.Div. 565. 


91. Di Donato v. Rosenberg, 
N.Y.S. 675, 230 App.Div: 538. 


92. Against compromise see Com- 
promise and Settlement §§ 39-63. 


93. Chicago v. 30) oN. Ee 
774, 141 Ill. 89. 


94 <Ala.—Prestwood v. Watson, 20 
So. 600, 111: Ala. 604; Rosenbaum vy. 
State, 33 Ala. 354. 


Cal.—Rapp v. Spring Valley Gold 
CO do Po o20 wht Cal. Dogs 


Fla.—Smith v. Smith, 107 So. 257, 
90 Fla. 824. 


Minn.—Wearren v. Great Northern 
R. Co., 66 N.W. 984, 64 Minn. 239. 


N.Y.—Hunt v. Hunt, 139 N.Y.S. 413, 
154 App.Div. 833; Potter v. Rossiter, 
96 N.Y.S. 177, 109 App.Div. 737. 


Ohio.—Garrett v. Hanshue, 42 N.}E. 
256, 53 OhioSt. 482, 35 L.R.A. 321; Ish 
v. Crane, 13 OhioSt. 574. 


Wash.—Stevenson v. Hazard, 277 
P. 450, 152 Wash. 104. 


[a] Motion held equivalent to mo- 
tion- to set aside stipulation.—A1- 
though the method by formal motion 
to set aside a stipulation is undoubt- 
edly the better practice, a motion for 
jury trial in an action on an agreed 
statement of facts may be taken as 
the equivalent of a motion to _ set 
aside a stipulation. Levy v. Sheehan, 
28 P. 748, 3 Wash. 420. 


[b] When treated as motion to set 
aside judgment.—A motion to _ set 
aside a stipulation pursuant to which 


245 


Drexel, 


judgment was entered should be 
treated as a motion to set aside the 
judgment. Ft. Dodge Lumber Co. v. 
Rogosch, 157 N.W. 189, 175 Iowa 475. 


pes Cal.—_Carey v. Brown, 58 Cal. 
0. 


Fla.—Smith v. Smith, 107 So. 257, 
90 Fla. 824. 


- Minn.—Warren v. Great Northern 
R. Co., 66 N.W. 984, 64 Minn. 239; 
Gerdtzen v. Cockrell, 55 N.W. 58, 52 
Minn. 501; Rogers v. Greenwood, 14 
Minn. 333. 


N.Y.—Barry v. Mutual L. Ins. Co., 
53 N-Y> 5363 Bunt v.. Hunt, 139 IN. ¥:S; 
413, 154 App.Div. 833; Potter v. Ros- 
siter, 96 N.Y.S. 177, 109 App.Div. 737; 
Magnolia Metal Co. v. Pound, 70 
N.Y.S. 230, 60 App.Div. 318; Van 
Nuys v. Titsworth, 10 N.Y.S. 507, 57 
Hun 5; Turner v. New York Cent. 
R. Co., 132 N.Y.S. 418, 74 Misc. 524; 
Becker v. Lamont, 13 How.Pr. 23. 
Compare Frisbee v. Fitzsimons, 3 
Hun 674 (the court, at the trial, can- 
not strike out a stipulation, ever if 
the statements made in the affidavits 
appeared, in some respects, to be un- 
true. That might have been good 
ground for a motion at special term 
to be relieved from the stipulation, 
but it formed no part of the trial of 
the action). ° 


N.D.—Lilly v. Haynes Co-op. Coal 
Mining Co., 188 N.W. 38,,48 N.D. 937 
[ert Cyc]. 


RI. Wilbur v. Wilbur, 30 A. 455, 
18 R.I. 654. 


Tex.—Hancock v. Winans, 20 Tex. 
320. 


Wash.—Stevenson v. 
P. 450, 152 Wash. 104. 


Ry 
eels a judgment in the action is 
without power to set aside the stipu- 
lation. Carey v. Brown, 58 Cal. 180; 
Keys v. Warner, 45 Cal. 60; Bonds v. 
Hickman, 29 Cal. 460; Warren v. 
Great Northern R. Co., 66 N.W. 984, 
64 Minn. 239. 


96. Dickerson v. Matheson, 50 F. 
73 (aff 57 F. 524, 6 C.C.A. 466]; Dryer 
v. Brown, 10 N.Y.S. 53, 24 Abb.N.Cas. 
144; Garrett v. Hanshue, 42 N.E. 256, 
53 OhioSt. 482, 35 L.R.A. 321; Ish v. 
Crane, 13 OhioSt. 574; Elton v. 


Hazard, 277 


Court to which appeal is taken. 


Larkins, 5 C.&P. 385, 24 E.C.L. 372. 


97. Stevenson v. Hazard, 277 P, 
450, 152 Wash. 104. f 


98. Turner v. New York Cent., etc., 
R. Co., 182 N.Y-S. 418, 74 Misc. 524, 


99. Beaumont Pasture Co. vy. Pres- 
ton, 65 Tex. 448; Hancock vy. Winans, 
20 Tex. 320. 


ts U.S.—Uhle v. Burnham, 44 F, 


Ala.—Charles v. Miller, 36 Ala. 141.. 


Cal.—Ward v. Clay, 23 P. 50, 227, 
82 Cal. 502. 


Tex.—Porter v. Holt, 11 S.W. 494, 
73 Tex. 447. . 


Wash.—State v. Superior Court in 
and for Clallam County, 276 P. 98, 151 
Wash. 413. 


Wis.—Wells v. American Express 
Co., 5 N.W. 333, 49 Wis, 224. ; 


{a} Affidavit on information and 
belief.—Where parties to an action to 
recover damages for injuries in an au- 
tomobile accident entered into a 
stipulation settling the case for cer- 
tain amounts, an affidavit by the at- 
torney for plaintiff, in opposition to a 
motion for judgment, on a stipulation 
that he did not believe plaintiff was 
seriously injured, but subsequently 
learned that plaintiff was severely in- 
jured and probably had injuries de- 
scribed, would have been insufficient 
to vacate the stipulation, since tend- 
ing to establish only affiant’s belief 
and information and not setting up 
the fact on which such information 
and belief could rest. State v. Clal- 
jam County Super. Ct., 276 P. 98, 151 
Wash. 413. 


[b] Form cf affidavit for with- 
drawal of stipulation as to issues to 
pe trisd see Porter v. Holt, 11 S.W. 
494, 73 Tex. 447. 


Summary proceedings generally see 
post. 

2. Mutual L. Ins. Co. v. O’Donnell, 
40 N.E. 787, 146 N.Y. 275, 48 Am.S.R. 
796. 


3 Levy v. 
Wash. 420. 

4 Fletcher v. Taylor, 
437, 148 Minn. 366. 


Sheehan, 28 P. 748, 3 


182 N.W. 
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eation 


made; delay in asking for relief 


right thereto.° 


[§ 105] D. Nature and Extent of Relief—l. In 
Subject to limitations elsewhere consid- 


General. 
ered,® generally, if relief against 


granted, the entire stipulation must be set aside.‘ 
Merely to strike out a portion of the stipulation on 
suggestion of one of the parties is error, if such por- 
The court may not release one of 
the parties to a stipulation and still leave the other 
The stipulation must stand 
Furthermore, the or- 
der setting aside the stipulation is in the nature 


tion is material.® 


party bound thereby.’ 


or else be set aside in toto.*® 


5. U.S—In re Reed, 117 F. 358; 
Dickerson v. Matheson, 50 F. 73 [aff 
57 B. 524,°6 C.C.A. 466]; U.:S. v. But- 
terfield, 25 F.Cas.No. 14,704, 8 Ben. 
233 


Conn.—Andrexts vy. Olaff, 122 A. 108, 
99 Conn. 530. 

Fla.—Smith v. Smith, 107 So. 257, 
90 Fla. 824. 


Tll.—Montgomery Ward & Co. v. 
Industrial Commission, 136 N.E. 796, 
304 Ill. 576. 


Neb.—Lincoln v. Lincoln St. R. Co., 
93 N.W. 766, 67 Neb. 469. 


N.Y.—Dubuc v. Lazell, 75 N.E. 401, 
182 N.Y. 482; Fried v. New York, N. 
“H.& H.R. Co., 170) N-Y.S.' 697, 183 
App.Div. 115 [dism of app den 127 N. 
E,. 913, 228 N.¥.° 611]; Milbank ‘v- 
Jones, 17 N.Y.S. 464, 60 N.Y.Super. 
259; In re Callahan, 174 N.Y.S. 268, 
106 Mise. 202 [aff 175 N.Y.S. 896, 188 
App.Div. 944]; Hine v. New York E1. 
R. Co. 23° N.S. 187, 3. Misc. 462, 


N.D.—Northern Pac. R.. Co. v. Bar- 
low, 126 N.W. 233, 20 N.D. 197, Ann. 
Cas.1912C %63. 


Wash.—State v. Superior Court in 
and for Clallam County; 276 P. 98, 
151 Wash. 413. 


[a] Thus (1) an application to set 
aside a stipulation made in good faith 
and relied on for nearly six years 
should be denied. Northern Pac. R. 
Co. v. Barlow, 126 N.W. 233, 20 N.D. 
197, Ann.Cas.1912C 763. (2) Where 
defendant at the opening of a sec- 
ond trial learned that it was to be 
bound by a concession made on the 
first trial, it was not an abuse of dis- 
cretion for the judge to deny a mo- 
tion to be relieved of the concession, 
made near the end of a protracted 
trial, after plaintiff had submitted 
his evidence and .closed his case. 
Fried v. New York, N. H. & H. R. Co., 
170 N.Y.S. 697, 188 App.Div. 115 [dism 
of app den 127 N.B. 913, -228 N.Y. 
611]. (3) A stipulation made by the 
attorney of the administratrix in open 
court, upon hearing of objections 
filed to her account, that for the pur- 
pose of division of the estate certain 
stock should be charged to the ad- 
ministratrix at a certain price, which 
represented its value at such time, 
will not be stricken from the rec- 
ord on the ground that the adminis- 
tratrix did not consent, where the 
motion therefor was brought five 
months later, after the stock had 
depreciated, and where the adminis- 
tratrix during such time had not dis- 


to set GO, a stipulation must be seasonably 
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may defeat the | in statu quo.*? 


[§§ 104-106 


of rescission, in which the parties should be placed 


[§ 106] 2. Amendments. As a general rule, courts 


a stipulation is 


approved of the stipulation. In re 
Callahan, 174 N.Y.S. 268, 106 Misc. 
202 [aff 188 App.Div. 944, 175 N.Y.S. 
896]. (4) The parties to a cause stip- 
ulated that, in order to save the delay 
and expense of a commission to Eng- 
land, the cause should be tried as if 
certain evidence therein set out had 
been given. Afterward, however, it 
became necessary to send a commis- 
sion, and certain testimony was taken 
thereunder, but nothing was done to 
have the stipulation expunged. It 
was held that even if the commission 
was inconsistent with the stipulation, 
the stipulated evidence would not be 
disregarded on the motion of one par- 
ty first made at the final hearing 
without notice to his adversary. 
Dickerson vy. Matheson, 50 F. 73. 


6. See infra § 106. 


7 Welsh v. Noyes, 14 P. 317, 10 
Colo. 1383; Colby v. American Express 
Co., 94 A. 198, 77 N.H. 548. 


8 Welsh y. Noyes, 14 P. 317, 10 
Colo. 133; 


9. Gerdtzen y. Cockrell, 52 N.W. 
930, 50 Minn. 546; Lineoln v. Lincoln 
St. R. Co., 93 N.W. 766, 67 Neb. 469; 
Saranac Land, ete., Co. v. Roberts, 166 
N.Y.S. 8, 100 Mise. 511. 


[a] Rule applied.—The parties to 
a pending action having, for the pur- 
pose of compromising the Same, en- 
tered into an agreement under seal, 
embracing mutual releases, and a 
stipulation (which was carried into 
effect) for the entry of a judgment 
for a merely nominal sum, they being 
then ignorant of a material fact, the 
court had not the power, after the 
discovery of such fact, to reform the 
agreement on motion, relieving one 
of the parties (in part) from the re- 
lease which he had made, but leaving 
the other party bound by the cor- 
responding. release on his _ part. 
Gerdtzen v. Cockrell, 52 N.W. 930, 50 
Minn. 546. 


10. Saranac Land & Timber Co. v. 
Roberts, 166 N.Y.S. 8, 100 Mise. 511. 


11. Emerick, etc., Co. v. Hascy, 146 
BE. 688, 695, 77 C.C.A. 114; Johnson v. 
Wright, 19 Ga. 509; Wells v. Penfield, 


72 N.W. 816, 70 Minn. 66; Malin vy. 
Kinney, miiiCals CN: de) v7.55 Gali: 
Cas. 192, 

“Tt is a fundamental principle of 


equity that one party to an agree- 
meat, by whatever name _ called, 
whether contract, stipulation, or any- 
thing else, cannot be relieved of its 
burdens while holding on to its bene- 


have no power to amend or modify stipulations ‘with- 
out the consent of all of the parties thereto.‘ How- 
ever, it has been held that the court may permit a 
stipulation to be amended, so as to conform to the 
real intention of the parties in making the same, 
where matter has been inadvertently omitted from 
the stipulation;+? and that an agreed statement of 
facts may be amended by the addition of facts inad- 
vertently omitted, where such facts are of record in 
the court, and require no proof, and are not repug- 
nant to the agreed statement or any of its terms.'* 


fits.” 
supra. 


[a] Thus (1) if the opposite par- 
ty has paid money in consideration of 
the stipulation, it is error to set it 
aside, except on condition that the 
money be repaid. Wells vy. Penfield, 
72 N.W. 816, 70 Minn. 66. (2) Pur- 
suant to a stipulation defendant con- 
fessed the bill by failing to appear 
and perform other conditions all of 
which involved more or less cost 
and trouble and some of which could 
not have been compelled by any de- 
cree that could have been rendered 
in the case. Plaintiffs procured their 
decree on the stipulation after which 
they asked the court to relieve them 
from the only thing they agreed to 
do, to wit, to satisfy the judgment in 
so far as it awarded damages, profits, 
and costs, because of defendant’s al- 
leged failure fully to perform one of 
the conditions of the stipulation. It 
was held that, in the absence of an 
offer to put defendant in statu quo by 
permitting a vacation of defendant’s 
default and the interlocutory decree 
to the end that defendant might con- 
test the suit on the merits, plaintiffs 
were bound to satisfy their judgment 
for damages, ete. Emerick, ete., Co. 
v. Hascy, 146, F. 688;432-C:G.Ay P43 


12. Kéys v. Warner, 45 Cal. 60; 
erebes v. Lewis, 49 A. 423,.95 Me. 


Emerick, etc., Co. v. Hascy, 


[a] Thus, when, pending litiga- 
tion to determine the ownership of 
logs, the parties agree that the party 
in possession may use them in his 
business, and that the proceeds shall 
be held as the logs themselves to 
await the decision of the court, but 
made no provision for compensation 
for the manufacture and sale, the 
court, even in equity, cannot add such 
a provision and decree any compen- 
sation therefor. Rowell v. Lewis, 49 
A. 423, 95 Me. 83. 


13. Davis v. Davis, 137 N.W. 283, 
29 S.D. 420. : 


[a] Thus the court may permit an 
amendment of a stipulation admitting 
testimony of witnesses on a former 
trial, so as to show objections to the 
evidence of the witnesses, ruling of 
the court, and exceptions thereto, the 
right to rely on such objections and 
exceptions having been inadvertently 
omitted. Davis vi Davis, 137 N.W. 
283, 29 S.D. 420. 


14 Montana Milling Co. v. Jefferis, 
41 P. 712, 16 Mont.°559. 
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*STIRPES.* 
» STIRPITAL SURVIVORSHIP.? 


to “others.” : 


STIRPS.+* 


A common stock;® 
heritance ;7 


Stirpes.°® 


the mode of distribution.14 


1. See Stirps post. 
2. See also Stirps post. 
“Survivorship” post. 


3. State Bank & Trust Co.-v. No- 
lan; 130 A. 483, 489, 163 Conn. 308, 
325 [cit Parker v. Mears, [1914] 1 Ch. 
694, 698]. 


[a] “Reduced to a principle, the 
doctrine is thus formulated: ‘If a de- 
vise or bequest be to several for life 
with remainder to their issue, and, if 
any die without issue, to the surviv- 
- ors for life, with remainder to their 
issue, with an ultimate gift over if 
ail of the tenants for life die with- 
out issue, then if a tenant for life 
dies leaving issue and another after- 
ward dies without issue and there are 
-issue of the first living at the death 
of the second, such issue, will take.’ ” 
- Spitz Cond. Fut. Int. 87 [quot State 
Bank & Trust Co. vy. Nolan, 130 A. 
483, 489, 103 Conn. 308, 325. (cit 2 
Jarman Wills (6th ed) p 1508; Theo- 
bald Wills (7th ed ) p 686 et seq) ]. 


4 See Deeds § 291; Descent and 
Distribution § 30; Wills [40 Cyc 1490]. 
See also Per § 2 text and notes 35, 36, 
53-55. 


5. Irvin v. Brown, 
734, 160 S.C. 374. 


“Stock” see Stocks § 8. 


G. “irvin’ v. Brown, 158 S.B.. 733, 
fist UGO) S.C. 73 t4: 


“Root” 54 C.J. p 1104. 
7. Rotmanskey v. Heiss, 39 A. 415, 


158 S.E. 733, 


86. Md. 633, 634. But see Irvin v. 
Brown, 158 S.E. 733, 734, 160 S.C. 


374. 

“Inheritance” 31 C.J. p 1199. 

8. Rotmanskey v. Heiss, 39 A. 415, 
86 Md. 633, 634. 


9. Distribution per stirpes or per 
capita see Descent and Distribution § 
30; Wills [40 Cyc 1490]. 
“per capita” 48 C.J. p 807 text and 
notes 35, 36.- 
“Per stirpes” 48 C.J. p 808 text and 
notes 53-55. 
10. Webster New Int. D. 


11. Irvin v. Brown, 158 S.E. 
734, 160 S.C. 374. 


12. See case infra note 18. 


“Words of inheritance” as necessa- 
ry to create fee simple see Deeds §§ 
2b8, 279. 


13. Irvin v. Brown, (S.C.) 158 S.E. 
Biae, 34. 


733, 


stirpital survivorship is said to be a doctrine, to 
some extent applied in England, whereby to avoid 
intestacy the word “survivors” is read as equivalent 


a word which designates the ancestor 
from whom the heir derives title, and which neces- 
sarily presupposes the death of the ancestor.’ 


The plural of stirps,!° denoting roots 
or common stocks;'* it is said not to be a word of 
inheritance,’? or purchase;'* but to relate solely to 


STITCHED. In book binding parlance, the meth- 
od of binding a pamphlet, by stabbing holes in the 
back, inserting thread or wires and tying them.15 


STIRPES—STOCK 


[60 C.J.] 10% 


ST. JOHN’S BREAD. Locust beans, consisting of 


The doctrine of 


STOCK.?° 


a root® of in- 


ice or use.27 


[§ 2] B. In Agriculture?*—1, In General. 
word, as employed in agriculture,?® has a settled 
In common parlance,*! in a popular 


meaning.?° 


“Words of purchase” 51 C.J. p 96 
text and notes 6, 7. 


14. Irvin v. Brown, 158 S.E. 733, 
734, 160 S.C. 374. But see Rotman- 
noone v. Heiss, 39 A, 415, 86: Md. 638, 


[a] “Wot who shall take, but the 
manner in which those shall take who 
come within the class entitled to 
take.” Irvin v. Brown, 158 S.B. 738, 
734, 160 S.C. 374. 


15. State v. Young, 110 N.W. 292, 
294, 134 Iowa 505, 13 Ann.Cas. 345. 


[a] “Sewed” distinguished.—State 
v. Young, 110 N.W. 292, 294, 134 Iowa 


505, 18 Ann.Cas. 345.’ “Sewed’. 57 C. 
J. p 539 text and note 91. 

16. Sheldon v. U. S.; 12 Cust.A. 
474, 475. 

17... Galveston, H. & S.A. Ry.,.Co. 
vy. Miller, (Tex.) 192 S.W. 593, 595. 


“Stub” post. 


18. Galveston, H. & S. A. Ry. Co. 
v. Miller, (Tex.) 192 S.W. 593, 595. 


[a] Not limited to “grade stake.” 
—In action for injuries to freight 
conductor in yards when he stumbled 
Over an object variously described as 
a stake, stob, or stub, where the tes- 
timony referred to it in each of those 
terms, submission of the issue wheth- 
er there was a stake or stub without 
limiting it to a grade stake held not 
error. Galveston, H. & S, A. Ry. Co. 
v. Miller, (Tex.) 192 S.W. 5938, 595. 


“Post” 49 C.J. p 1120. 

“Stake” 58 C.J. p 1315. 

19. Rolling stock 54 C.J. p 1101. 
See also Railroads § 668 (mortgage 
of), §§ 681, 979-1005 (as equipment) ; 
Street Railroads § 199; Taxation [387 
Cye 845] (taxation of rolling stock 
and equipment). 


20. Burr v. Wilcox, 22 N.Y. 551, 
556 {quot Williams vy. Western Union 
Tel. Co., 48 N.Y.Super. 349, 367]. 


21. State v. Hamilton, 5 Ind. 
313. 
[a] Need 


210, 


of construction.—~‘‘its 
use may Open a wide field for the 
work of interpretation, and require 
a close consideration of the whole 
subject-matter in relation to which 
it is applied. We speak of the goods 
of a merchant, as his stock; of the 
lumber and materials of the manu- 
facturer, as his stock of raw materi- 
als; of the cattle, hogs, ete., of the 
farmer, as his stock; of the cars, lo- 
comotives, ete., of railroad companies, 


the fleshy pods, with the small seeds or beans inside, 
produced by the carob tree.1® 


STOB. A variation of the word “stub,”!7 which 
means a small post.1§ 


[§ 1] A. In General. 
various significations?® and is used, both in common 
parlance and statutory enactments, in a variety of 
senses, some broader, some more limited,” according 
as it is used in agriculture,?? 
in horticulture,?* in the law of descent,?® in the 
mercantile sense,?* or to express readiness for serv- 


The word has: 


in a financial sense,?* 


The 


as their stock of these articles re- 
spectively; and we speak of the sub- 
Scriptions and shares in these com- 
panies as stock, though these are more 
properly, it would s&em, denominated 
the capital stock of such corpora- 
tions.” State v. Hamilton, 5 Ind. 310, 
313 (construing tax statute). 


22. See infra §§ 2-4. 
23. See infra §§ 5, 6. 
24 See infra § 7. 

25. See infra § 8. 

26. See infra §§ 9-11. 

27. See infra § 12. 

28. Stock or live stock: 


In general see Animals 3 C.J. p 1; 
Live Stock 38 C.J. p 70 text and 
notes 11, 12. 


Brands and marks for see Animals §§ 
85-124. 


Carriers of see Carriers §§ 81, 82, 94— 
99 (duty to furnish suitable cars 
and other facilities), §§ 1038-118, 
121-125 (care required while in 
transit and in loading and unload- 
ing), §§ 149-152, 187, 201, 210 (com- 
mon law liability and exception, ex- 
tension or limitation thereof), §§ 
1058, 1160, 1304 (relation and lia- 
bility to persons traveling with 
live stock); Shipping § 484 et seq. 

Exemption from seizure and sale see 
Exemptions §§ 72, 90-100. 


Injuries to see Animals §§ 484 et seq, 
538-578; Damages § 185; Rail- 
roads §§ 52-55, 1454-1728. 


Insurance upon see Live-Stock Insur- 
anee 38 C.J. p 99. 
Killing: 
For ee ees see Animals §§ 655— 
662. 


With intent to steal as larceny see 
Larceny § 52. 

Larceny of see Larceny §§ 17, 58, 289— 
296, 381-388. 

Replevin of see Animals §§ 644-652 
(impounded animals). 

Trespass or injury by see Animals §§ 
818-329, 3938-482. 

See also Cattle 11° C.J., p 335 
phrases infra this section. 


29. “Agriculture” see Agriculture 
1. 


and 


30. Graham v. Davidson, 22 N.C. 
155, 171 [quot Baker v. Baker, 8 N.W. 
289, 51 Wis. 538, 546]. 


81. Henderson v. Lancaster, 2. La. 
App. 680, 684. See Van Norden v. 


*By CARLOS M. SANDOVAL (Stirpes—Strand inclusive). 


102 [60 C.J.] 


sense,°? and under the law,?* the term has reference 
to animals®* which have intrinsic value as for food 
and means animals which 
are used with, supported or reared upon the farm 
or land,?* or with which the plantations of farmers 
are usually supplied;?7 domestic animals, and noth- 
ing more;** domestic animals,®® or beasts*® éollect- 
ed, raised, or used on a farm,*! especially cattle, 
sheep, hogs, ete.;42 live stock;#* and in this sense 


or beasts of burden;*® 


Primm, 3 N.C. 324, 325 (“commonly 
denominated ‘stock’ in the country”). 
32. Baker v. Baker, 8 N.W. 289. 
51 Wis. 538, 546. 
33. Henderson vy. Lancaster, 2 La. 
App. 680, 684. 


34. “Animal” see Animals § 1. 
835. Henderson y. Lancaster, 2 La. 
App. 680, 684 See Green, v. Hart, 


(Ky.) 87 S.W. 315, 316 (feeding ani- 
mals as well as work stock). 


“Beast of burden” 7 C.J. p 1019 text 
and note 90. 


36. Graham v. Davidson, 22 N.C. 
155, 171 [quot Baker vy. Baker, 8 N. 
W. 289, 51 Wis. 538, 546]. 


[a] Held restricted to such ani- 
mals.—Graham v. Davidson, 22 N.C. 
155, 171 [quot Baker vy. Baker, 8 N.W. 
289, 51 Wis. 538, 546]. 


37. Van Norden vy. Primm, 3 N.C. 
324, 325 (where it is said that this is 
what is commonly denominated stock 
in the country). 


38. Heagy vy. Cheesman, 
96, 98 


“Domestic animals” see Animals § 
2 text and note 23. 


39. Webster D. [quot State v. 
Clark, 21 N.W. 666, 65 Iowa 336, 338; 
Inman y. Chicago, etc., R. Co., 15 N. 
W. 286, 60 Iowa 459, 461]; Webster 
New Int. D. [quot Henderson v. Lan- 
caster, 2 La.App. 680, 683]; Baker v. 
Baker, 8 N.W. 289, 51 Wis. 538, 546. 


40. “Beast” 7 C.J. p 1019. 


41. Webster D. [quot State v. 
Clark, 21 N.W. 666, 65 Iowa 336, 338; 
Inman v. Chicago, etc., R. Co., 15 N. 
W. 286, 60 Iowa 459, 461]; Webster 
New Int. D. [quot Henderson v. Lan- 
caster, 2 La.App. 680, 683]; Baker v. 
Baker, 8 N.W. 289, 51 Wis. 538, 546, 


“Collect” 11 C.J. p 966. 
“Parm” 25 C.J. p 670. 
“Raise” 52 C.J. p 794. 
“Use” [39 Cyc 846] (verb). 


42. Webster New Int. D. [quot 
Henderson y. Lancaster, 2 La.App. 
680, 683]; Heagy v. Cheesman, 33 Ind. 
96, 98; Green v. Hart, (Ky.) 87 S.W. 
315, 316. See Krobitzsch vy. Califor- 
nia Industrial Acc. Commn., 185 P. 
396, 398, 181 Cal. 541; Scaggs v. Bal- 
timore, etc., R. Co., 10 Md. 268, 275. 


43. Webster D. [quot Inman yv. 
Chicago, etc., R. Co., 15 N.W. 286, 60 
Iowa 459, 461]; Wood v. George, 6 
Dana (Ky.) 343, 344. But see Brad- 
shaw v. McLoughlin, 89 Mich, 480, 482 
(not limited to live stock). 


[a] So construed in will.—‘“‘By his 
‘stock,’ the testator seems, from the 
context and tenor of the entire testa- 
ment, to have intended nothing more 
than his live stock.’’ Wood v. George, 
6 Dana (Ky.) 348, 344. 


“Live stock” 38 C.J. p 70 text and 
notes 11, 12. 


44. Henderson y. Lancaster, 2 La. 
App. 649, 684. 


33 Ind. 


315, 316; 


STOCK 


“Ass” 5 C.J. p 607. 


45. 
App. 680, 684. 


“Calf” 9 C.J. p 1118. \ 


46. Dudley v. Deming, 34 Conn. 
169, 173; Green v. Hart, (Ky.) 87 S. 
W. 315, 316; Henderson vy. Lancaster, 
2 La.App. 680, 684; Scaggs v. Balti- 
more, etc., R. Co., 10 Md. 268, 275; 
Baker vy. Baker, 8 N.W. 289, 51 Wis. 
538, 546. 


[a] “The term . . « uniformly 
imports cattle.”—Dudley v. Deming, 
04 +Conn.. 169) ) 173. 


“Cattle” 11 C.J. p 33. 


47. Henderson y. Lancaster, 2 La. 
App. 680, 684. 


“Colt” 11 C.J. p 1228. 


48. Henderson y. Lancaster, 2 La. 
App. 680, 684. 


“Cow” 15 C.J. p 1340. 


49. White Mountain Fur Co. v. 
Whitefield, 91 A. 870, 871, 77 N.H. 340. 


{a] Fox pack held “stock.’’— 
“Stock is broad enough to include all 
useful animals (9 Century D. 5955, 
Stock 22); that is, to include the 
plaintiff's foxes, whether kept for 
sale or for breeding purposes.” 
White Mountain Fur Co. vy. White- 
field, 91 A. 870, 871, 77 N.H. 340. 


» 50. Henderson y. Lancaster, 2 La. 
App. 680, 684. 


“Goat” 28 C.J. p 711. 


51. Green v. Hart, (Ky.) 87 S.W. 
Henderson v. Lancaster, 2 
La.App. 680, 684; Scaggs v. Balti- 
more, ete., R: Co., 10 Md. 268, 275. 


“Hog” 29 C.J. p 758. 


52. Inman v. Chicago, etc., R. Co., 
15 N.W. 286, 60 Iowa 459, 461; Hen- 
derson v. Lancaster, 2 La.App. 680, 
684; Scaggs v. Baltimore, etc. R. 
Co., 10 Md. 268, 275; Webb v. Bran- 
don, 4 Heisk. (Tenn.) 285, 292. But 
see infra text and note 62. 


[a] Applying exemption statute, 
Tenn. Code, § 2285 authorizing com- 
missioners ‘“‘to set apart so much of 
the crop, stock, provisions, <a 
as may be necessary, etc.,” the court 
said: ‘funder the term ‘stock’ it was 
competent for the commissioners to 
set apart a ‘horse.’’”’ Webb v. Bran- 
don, 4 Heisk. (Tenn.) 285, 292. 


{b] Even when hitched to vehicle. 
—‘‘The horses, harnessed 
and hitched to a wagon, and thus 
constituting a team” held to come 
under designation of “stock.” Inman 
v. Chicago, etc., R. Co.,, 15 N.W. 286, 
60 Iowa 459, 461. 


“Horse” 30 C.J. p 458. 


53. Henderson vy. Lancaster, 2 La. 
App. 680, 684: 


“Jennet” 33 C.J. p 833. 


54. Henderson y. Lancaster, 2 La. 
App. 680, 684. 


“Meat” 40 C.J. p 19. 
55. Henderson y. Lancaster, 2 La. 


the term has been held to include 


swine;>? and is embraced by the word “team. 
However, although it has been said that the word 
is broad enough to inelude all useful animals,°® 
yet in construing particular statutes, it has been 
held to apply only to specified animals,*° and hence 
under the particular statute not to include dogs,** 


Henderson v. Lancaster, 2 La. | 


asses,** calves,*® 
1 

cattle,t® colts,t7 cows,*® foxes,*® goats,°° hogs,°? 

horses,®? jennets,®* meat cattle,°* mules,°* sheep, 


58 


App. 680, 684. 
“Mule” 42 C.J. p 1412. 


56. Green v. Hart, (Ky.) 87 S.W. 
315, 316; Henderson v. Lancaster, 2 
La.App. 680, 684; Scaggs v. Balti- 
more, ete., R. Co., 10 Md. 268, 275. 


“Sheep” 57 C.J. p 564. 


57. State v. Clark, 21 N.W. 666, 
65 Iowa 336, 338; Henderson v. Lan- 
caster, 2 La.App. 680, 684. But see 
infra text and note 64. 


“Swine” post. 


58. Inman vy. Chicago, etc., R. Co., 
15 N.W. 286, 60 Iowa 459, 462; Green 
v. Hart, (Ky.) 87 S.W. 315, 316. 


[a] Embraced by “team.’—(1) 
“Whilst it may be admitted that the 
term ‘stock’ does not embrace the 
idea of a team, it cannot nevertheless, 
be denied that the term ‘team’ embrac- 
es the idea of live stock.’’ Inman y. 
Chicago, etc., R. Co., 15 N.W. 286, 60 
Iowa 459, 461. (2) “The word ‘teams’ 
+ . . eomprehends and _ includes 
work stock.” Green vy. Hart, (Ky.) 
87 SW. 315, 316. 


“Team” [37 Cyc 1598]. 


59. Century D. [quot White Moun- 
tain Fur Co. vy. Whitefield, 91 A. 870, 
871, 77 N.H. 340]. See Green y. Hart, 
(Ky.) 87 S.W. 315, 316; Henderson v. 
Lancaster, 2 La.App. 680, 684. 


[a] “As used in the Fence and 
Stock Law of North Carolina, the 
word ‘stock’ means horses, mules, 


colts, cows, calves, sheep, goats, jen- 
nets, meat cattle and swine.” Hen- 
derson v. Lancaster, 2 La.App. 680, 
684. 


[b] Not limited to “work stock.” 
—Where a farming partnership con- 
tract provided that each party was 
“to furnish one-half the _ stock, 
tools and feed, teams, etce.,” the word 
“stock” held not to mean merely 
work stock, but to include feeding an- 
imals such as cattle, hogs and sheep. 
Green y. Hart, (Ky.) 87 S.W. 315, 316. 


60. State v. Clark, 21 N.W. 666, 
65 Iowa 336, 338. 


[a] Held restricted by Code, § 
1450, for the purposes only of that 
section and of Code, § 309, to cattle, 
horses, mules, and asses. State v. 
Clark, 65 Iowa 836, 337, 21 N.W. 666. 


61. Louisville & N. R. Co. v. Car- 
ter, 104 So. 754, 755, 218 Ala. 393; 
Selma Street, etc., R. Co. vy. Martin, 
56 So. 601, 602, 2 Ala.App. 537; Hen- 
derson y. Lancaster, 2 La.App. 680, 
683; Meekins v. Simpson, 96 S.E. 894, 
176 N.C..130, 182;° Texas, ete.) R. Co. 
Ve: Scott, CRex,}) 17 SEW. Tae: 


[a] In ordinary meaning.—'Dogs 
are not ‘stock’ in the ordinary or 
popular meaning of that term. 
- . . We are unable to fing any 
definition or interpretation of the 
terms ‘stock’ or ‘live stock’ in which 
it has been held that these terms in- 
clude dogs. . . . Our conclusion, 
therefore, is, that the word ‘stock’ as 
used in Act No. 70 of 1886 has no ref- 
erence to and does not include in its 
meaning dogs, and that the provisions 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


169,-1 


- lar parlance, 


horses,*? negro slaves,®* or swine.°* 
sense*’ the term may embrace some other things 
other than animals pertaining to the farm.*® 


Phrases: “All my farming stock, 
“all the stock, grain and farming 


of. that act, placing on a defendant 
railroad company the burden of proy- 
ing want of negligence in order to 
escape liability for injuring or kill- 
ing stock do not apply in an action 
for killing a dog.’ Henderson vy. 
Lancaster, 2 La.App. 680, 683, 684. 


[b] Under particular statutes.— 
(1) “A dog is not ‘stock,’ within the 
meaning of article 4245, Rev. St., and 
hence railroads are not required to 
fence against that character of ani- 
mals.) "Texas, 6te,, Rw Co. ‘v..Seott, 
(Tex.App.) 17 S.W. 1116 [quot Louis- 
ville & N. R. Co. v. Carter, 104 So. 754, 
755, 213 Ala. 393]. (2) Code (1923) 
§§ 9635, 9636, providing that erec- 
tion of fence, pursuant to notice by 
commissioners, relieves railway of 
liability for negligent killing of 
“stock,” held not to apply to dogs. 
Louisville & N. R. Co. v. Carter, su- 
pra. (3) Dogs held not included by 
the word as used in Codé (1907) § 
5476, providing that, when any stock 
is killed or injured or other property 
damaged by any railroad, the burden 
of showing absence of negligence 
shall be on the railroad company. 
Selma Street & Suburban Ry. Co. v. 
Martin, 56 So. 601, 602, 2 Ala.App. 537. 
(4) “They are not now to be regard- 
ed as ‘stock’ within the rules for im- 
pounding stock under our present 
statute applicable, Revisal [1905] § 
1681.” Meekins v. Simpson, 96 S.E. 
894, 176 N.C. 130, 132. 


“Dog”? 19 C.J. p 383. 
62. Dudley v. Deming, 
fie 


. 


34 Conn. 


[a] “Uniformly imports’ cattle 
and not horses.”—Dudley v. Deming, 
34—Conn, 169,173: 


63. Scaggs v. Baltimore, etce., 
€o., -10 Md. 268, 278. 


[a] Under Maryland statute.—In 
eonstruing the word as used in Md. 
St. (1846) c 146, declaring that in 
actions for injury by railroads to 
stock, employees shall be incompe- 
tent to testify, the court said: “The 
terms ‘stock’ and ‘et cetera,’ employ- 
ed in this act, certainly embrace oth- 
er things not enumerated but we can- 
not discover that they were designed 
to include negroes.” Scaggs v. Balti- 
more, etc., R. Co., 10 Md. 268, 278. 


“Slave” see Slaves § 1. 


64. Usher v. Hiatt, 21 Kan. 548, 
551 (holding term “ordinary stock’ 
not to include swine). 


R. 


65. Mercantile sense see infra § 5. 
66. See cases infra this, note. 
[a] Applied to crops.—(1) “The 


word does not, in common and popu- 
include crops in the 
ground.” Vaisey v. Reynolds, 5 Russ. 
12, 19, 38 Reprint 931. Although, in 
the light of a favorable context, in 
a will, it has been held that such 
crops may pass by it. West v. 
Moore, 8 East 339, 348, 103 Reprint 
372; Cox v. Godsalve, 6 East 604 note, 
- 102 Reprint 1420 [both expl Vaisey v. 
Reynolds, 5 Russ. 12, 19, 29 Rev. Rep. 
4, 38 Reprint 931 (where it is said 
that, in those cases the intention of 
the testator to include growing crops 
was inferred rather because the exec- 
utor was clearly meant to take the 
whole personal estate than from the 
mere force of the word), and both 
cit Blake v. Gibbs, 5 Russ. 13, 16 note, 
29 Rev. Rep. 1, 38 Reprint 932 (as 


- STOCK 


In a broader 


pet all stock, 85 
utensils,’° “all 


holding that emblements are part of 
the stock)]. (2) In construing a will 
devising: to the widow a farm and all 
the stock which should be on it at the 
time of testator’s decease, which it 
was his will should be kept up by ‘her 
during his life and go along with the 
farm, with a codicil giving the re- 
mainder to another, it was held that 
the widow’s executor was entitled to 
crops on the farm at the decease of 
the testator from the time they were 
severed by the widow. Steward v. 
Cotton, 5 Russ. 16 note, 38 Reprint 
934. (3) “The word ‘stock’ is wide 
enough to cover a stock of oats, 
whether it is large or small, irrespec- 
tive of the season in which it was 
reaped. . . . +The stock may be 
last year’s, but it is still stock. It 
may be for consumption on the lands, 
or for-sale, but it is still’ stock.” 
Marry v. Drew, [1923] 1 Ir. 35, 36. 


{[b] May include: (1) Hay, oats, 
cattle, and corn stalks, as property 
from which a selection for exemption 
may be made, on the same principle 
that a merchant’s stock in trade is 
exempted to a certain amount, with- 
in the meaning of Howell St. Mich. 
c 266, § 7. Hutchinson v. Whitmore, 
51 N.W. 451, 90 Mich. 255, 260, 2638, 
230 Am.S.R. 431. (2) “Produce stored 
for use, and implements of hus- 
bandry.”’ Baker v. Baker, 8 N.W. 289, 
51 Wis. 538, 545. (3) “Seed is un- 
questionably necessary to enable one 
to carry on the business of farming,” 
holding it included as “stock” within 
the meaning of an exemption law. 
Stilson v. Gibbs, 46 Mich. 215, 219, 
9 N.W. 254. 


[c] Held not to include all per- 
sonal estate._-Heagy v. Cheesman, 33 
Ind. 96, 98; Van Norden v. Primm, 3 
N.C. 324, 325; Baker v. Baker, 8 N. 
W. 289, 51 Wis. 538, 545. 


[d] Not limited to “live stock.”— 
(1) Lumber wagons, road sleighs, 
buggies, cows, horses, hay and. other 
articles were included by the word 
as used in an agreement for sale of a 
man’s “stock” to satisfy a debt, con- 
strued together with a notice of sale 
which specified such property and af- 
forded a contemporaneous construc- 
tion by the parties. Bradshaw v. Mc- 
Loughlin, 39 Mich. 480, 482. (2) 
“Possibly it may not be restricted to 
the animals on the farm.” Baker v. 
Baker, 8 N.W. 289, 51 Wis. 538, 545. 


67. Vaisey v. Reynolds, 5 Russ, 12, 
19, 38 Reprint 931. 


[a] “In common and popular lan- 
guage, does not include crops on the 
ground.” Vaisey v. Reynolds, 5 Russ, 
12, 19, 38 Reprint 931: 

68. Graham v. Davidson, 


22 N.C. 


155, 171; Baker v. Baker, 8 N.W. 289, 
51 Wis. 538, 545. 
[a] “Included ‘dead stock’ so 


called, produce stored for use, and 
implements of husbandry.” Baker v. 
Baker, 8 N.W. 289, 51 Wis. 538, 545. 


69. Baker v. Baker, 8 N.W. 289, 
51 Wis. 538, 544. 


[a] Does not include articles for 
sale.—‘No farmer proposing to Sell 
his farm with all the stock, grain 
and farming utensils thereon, would 
suppose his offer included a clip of 
wool stored in his house and held for 
sale.” ‘Baker v. Baker, 8 N.W. 289, 
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the stock, household goods, furniture, [ete.],”’7° 
“breeding stock,”’! “crop, stock, and provisions,”72 
“Imported stock,”** “ordinary stock,”7* “plantation 
and the stock thereon,”’® “stock and movable prop- 
erty,”"® “stock belonging to his house, messuage, 


51 Wis. 538, 546, 


bee! Heagy v. Cheesman, 33 Ind. 96, 


71. Robinson v. Federal Taxation 
Comr., 39 Austr.C.L:R. 297, 299; Fed- 
eral Taxation Comr. v. Weatherly, 
39 Austr.C.L.R. 190, 195. 


[a]. “Trading stock” distinguished. 
—Robinson v. Federal Taxation 
Comyr.5 392-4 Austr. Gil REw29 7% 2995 


Federal Taxation Comr. v. Weatherly, 
39 Austr.C.L.R. 190, 195. : 


72. Van Norden v. Primm, 3 N.C. 
324. See Webb v. Brandon, 4 Heisk. 
(Tenn.) 285, 292 (both cases con- 


struing phrase in connection with 
widow’s allowance from intestate’s 
estate). : 


[a] “Perishable estate” dis- 
tinguished.—In construing allowance 
to widow under St. (1796) e¢ 29, pro- 
viding for a widow’s settlement out 
of stock, crop and provisions, the 
court said: “It may be an allowance 
out of the perishable estate, and at 
the same time not out of the stock, 
crop and provisions,’ and _ held 
“stock” restricted to the animals 
with which plantations are usually 
supplied. Van Norden v. Primm, 3 
N.C. 324, (325. 


73. Ex p. Nelson, 42 Austr.C.L.R. 
209, 221. 
[a] Under Stock Act 1901 (N.S. 


W.) § 143, means “all stock arriving 
by land or by sea from any place 
whatsoever.” Ex p. Nelson, 42 Austr. 
C.L.R. 209, 221. 


74. Scott v. Buck, 85 Ill. 334, 336; 
Scott v. Wirshing, 64 Ill. 102, 106; 
Chicago, etc., R. Co. v. Utley, 38 Ill. 
410, 413; Albright v. Bruner, 14 Til. 
App. 319, 322; Usher v. Hiatt, 21 Kan. 
548, 551. See Pittsburgh, etc., R. Co. 
v. Howard, 40 OhioSt. 6, 7. 


[a] Defined in relation to fences. 
—(1) “Stock, that is ‘ordinary’ in 
this respect must be such as is not 
extraordinarily unruly or breachy.” 
Albright v. Bruner, 14 Ill.App. 319, 
322. (2) “Such stock only as is per- 
mitted by law to run at large.” Ush- 
er v. Hiatt, 21 Kan. 548, 551. 


[b] As including breachy animals. 
—(1) “Ordinary stock is to some ex- 
tent unruly—at least ordinarily 
preachy.” Albright v. Bruner, 14 Il. 
App: 319,322 )[cit Scott*v. Buck, "85 
Tilly 834; 336; Chicago, ete), RCosty. 
Utley, 38 Ill. 410, 413]. (2) The 
word ‘“‘stock” held to include breachy 
and unruly animals as well as oth- 
ers. Pittsburg, etc., R. Co. v. How- 
ard, 40 OhioSt. 6, 7 (construing Rev. 
St. § 3324, 71 Laws 85, § 1, requiring, 
railroad to construct “‘good and sufli- 
cient fence ‘to turn stock’’’). 


{[c] “Did not include swine.”— 
Usher v. Hiatt, 21 Kan. 548, 551. 


75. Graham v. 22 N.C. 
LOD tele 


[a] Restricted to animals.—“No 
farmer or planter would think of 
passing the crop of the ‘antecedent’ 
year made upon a tract of land and 
gathered, or his farming utensils, by 
a disposition of the plantation and 
the stock thereon.” Graham vy. 
Davidson, 22 N.C. 155, 171. 


76. Wood v. George, 6 Dana (Ky.) 
848, 344. 


Davidson, 
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farm and premises,’7™? “stock in husbandry,”*® 
“stock not breachy,”*® “stock of a farmer,”*° “stock 
of hay,’’* “stock of my farm,”*? “stock of oats,”** 
“stoek on the farm,’’’* “stock ‘running at large, 
“stock upon my farm,’’®® “sufficient to turn ordinary 
stock,’** “trading stock,”’* “traveling stoek,”*? and 


“work stock.’ 


 [§ 3] 2. As Adjective, in this sense, the word may 


be employed.°* 
Stock cattle. 


among cattlemen;° 


The term is not one earrying uni- 
versal meaning but, in the absence of mistake, it 
must be presumed to have been used in a contract ac- 
cording to the common understanding in general 
and it has been said to be a 
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Stock hogs. 


99985 


those domestic 


term including all descriptions of cattle except steer 


77. Brooksbank v. Wentworth, 3 
Atk. 64, 26 Reprint 839, 840. 


[a] Held not confined to stock in 
husbandry.—Brooksbank v. Went- 
worth, 3 Atk. 64, 26 Reprint 839, 840. 


78. Brooksbank v. Wentworth, 3 
Atk. 64, 26 Reprint 839, 840. 


79. Scott v. Wirshing, 64 Ill. 102, 
106; Albright v. Bruner, 14 Ill.App. 
SLOF 322. 


80. Moadinger vy. Mechanics’ F. 
ans, Co.) 2 N.Y. Super:<527, 631. 


SI... Marry v. Drew, [1923]. 1 Ir. 
35, 36. 
82. Cox v. Godsalve, 6 East 604 


note, 102 Reprint1420, 1421 [cit West 
v. Moore, 8 East 339, 343, 103 Reprint 
372]; Waisey v. Reynolds, 5 Russ. 
12, 19, 38 Reprint 931. 


83. Marry v. Drew, [1923] 1 Ir. 
35, 36. 
84. Hutchinson v. Whitmore, 51 


N.W. 451, 90 Mich. 255, 260, 30 Am.S. 
R. 431; West v. Moore, 8 East 339, 
343, 103 Reprint 372 [cit Cox v. God- 


Salve, 6 East 604 note, 102 Reprint 
1420]; Marry v. Drew, [1923] 1 Ir. 
35,36. 

85. Burlington, ete. R. Co. v. 


Webb, 24 N.W. 706, 18 Neb. 215, 220, 
53 Am.R. 809; Burlington, ete., R. 
Co. v. Brinckman, 15 N.W. 197, 14 Neb. 
70, 73; Haskins v. Andrews, 76 P. 
588, 12 Wyo. 458, 471. See also Ani- 
mals §§ 579-653. - 


La] 
Neb. Comp. St. 381, relating to the 
duty and liability of railroad com- 
panies, ‘“‘stock ‘running at large’ has 
reference to stock under the control 
of no person; free commoners, as it 
is sometimes termed.” Burlington, 
etc., R. Co. v. Webb, 24 N.W. 706, 18 
Neb. 215, 220, 53 Am.R. 809 [cit Bur- 
lington, etc., R. Co. v. Brinckman, 15 
N.W. 197, 14 Neb. 70, 73 (where same 
statute is construed) ]. 


86. Vaisey v. Reynolds, 5 Russ. 12, 
19, 38 Reprint 931. 


87. See Fences §§ 2, 3. 


88. Robinson v. Federal Taxation 
Comr., 39 Austr.C.L.R. 297, 299; Fed- 
eral Comr. of Taxation v. Weatherly, 
39 <Austr.C.L.R. 190, 195; Federal 
Taxation Comr. v. Ryan, 38 Austr.C. 
L.R. 472, 475. 


{a] Does not include.—(1) Breed- 
ing stock. Robinson v. Federal Tax- 
ation Comr., 39 Austr.C.L.R. 297, 299; 
Federal Taxation Comr. v. Weatherly, 
39 Austr.C.L.R, 190, 195; Federal 
Taxation Comr. v. Ryan, 38 Austr. 
C.L.R. 472, 475. (2) Ewes or ewe 
weaners which had never been joined 


Within meaning of statute, | 


with rams but which had not been 
used for trading purposes. Robin- 
son v. Federal Taxation Comr., supra. 


(3) “Live-stock ... ordinarily used 
... as beasts of burden or as work- 
ing beasts.” Robinson vy. Federal 


Taxation Comr., supra; Federal Tax- 
ation Comr. v. Weatherly, supra. 

“Breeding stock” distinguished see 
supra note 71 [a]. 

89. Robinson & Vincent Ltd. v. 
Rice, 38 Austr.C.L.R. 1, 7; Yandama 
Pastoral Co. v. Mundi Mundi Pastoral 
Co. Litd., 36 Austr.C.L.R. 340, 348, 366. 
See also Animals §§ 249-267 (driving 
animals range or pasture), § 393 et 
seq (injuries by domestic animals 
trespassing on land). 


90. Green v. Hart, (Ky.) 87 S.W. 
Sy ek Os 

91. See cases infra this section. 

92. Wilson v. Delaney, 113 N.W. 


842, 137 Iowa 636, 639. 


[a] Held not uncertain.—A con- 
tract restraining defendant from 
dealing in stock cattle or horses for 
speculative purposes in named vicini- 
ty held not so uncertain as to pre- 
clude specific performance because 
the term “stock cattle’ was used; 
parol evidence being admissible to 
explain the term. Wilson v. Delaney. 
113 N.W. 842, 843. 137 Iowa 636, 639. 


932° Illiott. v. Long, 14 S.W. 145, 
77 Tex. 467, 470. See Wilson v. De- 
laney, 113 N.W. 842, 137 Iowa 6386, 
639, . 


[a] “Beef cattle’ distinguished.— 
Elliott v. Gong, 14 S.W. 145, 77 Tex. 


467, 470. “Reef “cattle? oF SiCiTi ip 
1023 note 35 [a]: 

“Steer” ante. 

94. See Byous v. Mount, 17 S.W. 
1037, 89 Tenn. 361, 363 (applying 


the term as used in a statute, Code 
(M. & V.) § 2932). 


[a] Held to include brood-sows.— 
Byous v. Mount, 17 S.W. 1087, 89 
Tenn. 361, 363. 

[b] Weld not to include: “Spayed 


sows and barrows... incapable of 
reproduction.” Byous v. Mount, 17 
S.W,.1037, 89 Tenn, 361, 363. 


95. Jewell v. Sumner Tp., 84 N.W. 
973, 113 Iowa 47, 50. 


[a] ‘Stock merchant” distinguish- 
ed.—Jewell v. Sumner Tp., 84 N.W. 
973,113 Iowa 47, 50. 


96. Krobitzsch v. California In- 
dustriai Acc. Commn., 185 P, 396, 398, 
181 Cal. 541, 


fa] Not used in generic sense.— 
“Tf... taken in its generic sense, 


cattle over the age of three years.°? 


A term which has been held ta ex- 
clude swine incapable of reproduction.°* 


Stock raiser. One who buys live stock, not for im- 
mediate sale, but to derive a profit from the produce 
that he feeds his stock. 


Stock raising. 
propagation and rearing of all domestic animals; 
but, as it is commonly employed, it is the raising of 


J 


In its broadest generic sense the 
96 


animals usually classed as “live 


stock,” and commonly raised on farms and ranches.°* 


Other phrases: - “Stock alarm whistle,”’®’ “stock 
drover,”®® “stock feeder,”! “stock law district,”? 


it will include the propagation and 
rearing of ... domestic trout. But 
... the Legislature did not use the 
term in its generic sense.” Kro- 
bitzsch v. Industrial Ace. Commn., 185 
P. 396, 398, 181 Cal. 541 (holding prop- 
agation of domestic trout- not contem- 
plated). : 


87. Krobitzsch v. Industrial Acc. 
Commn., 185 P. 396, 398,/181 Cal. 541. 


[a] “Such as horses, mules, cat- 
tle, sheep, goats, hogs and the like.” 
Krobitzsch yv. Industrial Acc. Commn., 
185_P.. 396,398; 184. Call 541. 


[b] “Poultry raising” distinguish- 
ed.—Krobitzsch v. Industrial Acc. 
Commn., 185 P. 396, 398, 181 Cal. 541. 

[c] Held not engaged in “stock 
raising.’—An employé of one engaged 
in the propagation of trout for do- 
mestic purposes, held not excluded 
from the benefits of Workmen’s Com- 
pensation, Insurance and Safety Act 
of 1917, § 8, subd (a), excluding em- 
ployés ‘engaged in... stock or 
poultry raising.” Krobitzsch vy. In- 
dustrial Accident Commission of Cai- 
ifornia, 185 BP. 1396, 398% (sie Cal age 


“Farm” 25 C.J. p 670. 
“Ranch” 52 C.J. p 796. 


98. Hyder v. Chicago, ete., R. Co., 
275 S.W. 977, 978, 219 Mo.App. 465. 
See also Railroads §§ 1530, 1531, 1555. 


[a] Described as: ‘A whistle cal- 
culated to terrify animals.” Hyder 
v. Chicago, M. & St: P. Ry. "Cos 275-8; 
W. 977, 978, 219 Mo.App. 465. 


99. Haskins v. Andrews, 76 P. 588, 
12 Wyo. 458, 471. - 


[a] Within statute—‘“A ‘stock 
drover’ is any person driving live 
stock through any county in the state 
(Rev. St. Wyo. [1899] § 2003), and 
it is made the duty of such drover 
to prevent his live stock from tres- 
passing upon the property of another 
(§ 2005).” Haskins v. Andrews, 76 P. 
588, 590, 12 Wyo. 458, 471. 


“Drover” 19 C.J. p 766. 


1. Jewell v. Sumner Tp., 84 N.W. 
973, 113 Iowa 47, 50. 


Distinguished from “stock mer- 
chant” see infra note 3 [bl]. 


2. Griffin v. Fowler, 81 So. 426, 428, 
17 Ala.App. 44. 


[a] Defined under statute.—‘‘A 
‘stock law district’ within Code 
(1907) § 4251, is a district in which 
stock are by law prohibited from run- 
ning at large.” Griffin v. Fowler, 81 
So. 426, 428, 17 Ala.App. 44. See also 
Stock Laws post, and cross references 
thereunder, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


“stock merehant or buyer,’® “stock pens,’! “stock 


signals,”® and “stock whistle.’’ 


[§ 4] C. In Horticulture. The main body or fixed 
and firm part [of a plant] ;7 the stalk, stem, or trunk 
of a tree, or other plant;* the stem in which a graft® 
is inserted and which is its support;*° also a stem, 
tree, or plant that furnishes slips or cuttings.!1 


Phrases: “Nursery or greenhouse stock,”!2 “stock 
guaranteed true to name,”!® and “stocks, cuttings, 


and seedlings,”’14 


{[§ 5] D. In Mercantile Sense.1® 


3. Jewell v. Sumner Tp., 84 N.W. 
973, 113 Iowa 47, 50. 


[a] Described as 
trade and traffic in live stock the 
Same as in ordinary merchandise.” 
Jewell v. Sumner Tp., 84 N.W. 973, 
113 Iowa 47, 50. 


[b] “Stock feeder’ distinguished. 
—Jewell v. Sumner Tp., 84 N.W. 973, 
113 Iowa 47, 50. 

4 Stock pens: 


ere see Nuisances §§ 79, 198, 


“persons who 


Duty to furnish live stock pens and 
yards see Carriers §§ 81, 82 

Examining cattle in public stock pens 
not per se contributory negligence 
see Animals § 349 note 51 [d]. 


5. Anson v. Gulf, ete., R. Co., 94 
S.W. 94, 95, 42 Tex.Civ.App. 437. See 
also Railroads §§ 1530, 1531, 1555, 
1562. 


[a] “Short blasts or sounds of the 
whistle [of a locomotive are] known 
as ‘stock signals.’’”’ Anson v. Gulf, 
etc., R. Co., 94 S.W. 94, 95, 42 Tex.Civ. 
App. 437. 


6. Hyder v. Chicago, ete, R. Co., 
275 S.W. 977, 978, 219 Mo.App. 465. 
See also supra note and text 98. 


7. Century D. [quot U. S. v. Ameri- 
can Express Co., 158 F. 808, 809, 86 
G:C.A. 68 * @“‘stock” substituted for 
“stalk’”)]. 


8. Century D. [quot U. S. v. Ameri- 
can Express Co., supra]. 


9. “Graft” 28 C.J. p 756. 


10. Century. .D. .fquot: U.2S8.. v. 
American Express Co., supra]. 


[a] Not limited to grafting stems. 
—‘The word ‘stocks,’ used in_ its 
broadest sense, is not restricted to 
stems for grafting.”’ U.S. v. Ameri- 
can Express Co., 158 F. 808, 809, 86 


C.C.A. 68 

[b] “Seedlings” compared.—v. S. 
v. American Exp. Co., 158 F. 808, 809, 
86 C.Cc.A. 68. ‘Seedling’ 57 C.J. p 
695. 

bice _Century YD {lquot, }Us Si iv. 
American Express Co., 158 F. 808, 809, 
86 C.C.A. 68]. 


“Cutting” 17 C.J. p 691. 
“Plant” 48 C.J. p 1220. 
“Slip? 58 C.J. p 770. 
“tree”? [38 Cyc 983]. 


12. U.S. v. American Express Co., 
158 F. 808, 809, 86 C.C.A. 68. 


Dutiable under Tariff Acts see 
Customs Duties § 36 note 75 [a] (4). 


13. Burge v. Albany Nurseries, 168 
P. 348, 346, 176 Cal. 313. 


[a] Im contract for sale of fruit 
trees.—‘‘The reasonable construction 
of the penciled clause ‘Stock guaran- 
teed true to name,’ is that such guar- 
anty applied to all names descriptive 
of the trees, wherever they appear in 
the contract, and as the term ‘on 
myrobalan’ constituted a part of such 
description, the guaranty is to be un- 
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parlance, the word is said to have an appropriate 


and well-defined meaning,'* employed to designate 


dise in trade;?® 
business.”° 


articles accumulated in a business or calling for use 
and disposal in its regular prosecution;!? a supply 
of materials for a business;'® goods and merchan- 


the entire property employed in 


In common use, when applied to goods 
of a mercantile house, the term is said to refer to 
those which are kept for sale;?! and, in mercantile 
law,?? it is said to mean the goods and wares of a 
merchant?*® or tradesman,?‘ kept for sale and traf- 


fic;?° the goods, ete., kept by a merchant for sale in 


In mereantile 


derstood as a warranty that the trees 
Should be as described in the con- 
tract; that is, on myrobalan roots.” 
Burge vy. Albany Nurseries, 168 P. 
343, 346, 176 Cal. 313. 


14. U.S. v. American Express Co., 
158 F. 808, 809, 86 C.C.A. 68. 


15. See Chattel Mortgages § 44 
text and notes 28-33 (renewals of 
stock or equipment as covered by 
chattel mortgage); Fire Insurance § 
89 (what is covered by policy on 
merchants’ or manufacturers’ stock), 
§ 92 (where stock is shifting by use 
or sale). Fraudulent Conveyances 
§ 889 (as used in Bulk Sales Acts); 
Taxation [37 Cyc 782, 953]. 


16. Jewell v. Sumner Tp., 84 N.W. 
973, 118 Iowa 47, 51. 


17. Jewell v. Sumner Tp., supra. 


[a] Applied to merchandise ex- 
pressly, as in Iowa Code, § 1318, pro- 
viding for assessment of the stock of 
a merchant, the word held not to in- 
clude sheep purchased and kept for 
fattening and sale. Jewell v. Sumner 
Tp., 84 N.W. 973, 118 Iowa 47, 51. 


[b] “Merchandise” compared.— 
Jewell v. Sumner Tp., 84 N.W. 9783, 
113 Iowa 47, 51. 


18. Gates v. McKee, 13 N.Y. 232, 
234; 64° ‘Am, b45 [cit aSt. Regis 
Restaurant v. Powers, 216 N.Y.S. 129, 


132, 127 Misc. 338]. See Braun v. 
Woollacott, 61: P. 801, 129 Cal. 107, 
112. 


[a] Not limited to initial supply.’ 
—In so construing a bond securing 
payments under a contemporaneous 
consignment contract, the court said: 
“We are cited to lexicons for the 
meaning of the word ‘stock.’ The 
definitions given do not confine the 
meaning to the goods with which the 
merchant begins business, but rather 
to ‘the goods he employs in trade.” 
Braun v. Woollacott, 61 P. 801, 129 
Cal. 107, 112. To same effect Gates 
v. McKee, 13 N.Y. 232, 234, 64 Am.D. 
545 [cit St. Regis Restaurant v. Pow- 
ers, 216 N.Y.S. 129, 132, 127 Misc. 338] 
(construing a guarantee for “what 
stock” a shoemaker “has had or may 
want hereafter’? as. continuing guar- 
antee). 


19. Whiting v. Root, 3 N.W. 134, 
52 Iowa 292, 301. 


[a] In business parlance.—“Many 
business men, not of course so expert 
in the use of language as in the af- 
fairs of business, speak of their 
‘stock’ as lawyers speak of a corpora- 
tion. They keep accounts in which 
the stock has debits and credits. 
Bills given by them for the purchase 
of or to replenish the ‘stock,’ i. e., 
their goods and merchandise in trade, 
are charged against the ‘stock.’” 
Whiting v. Root, 3 N.W. 134, 52 Iowa 
292, 301. 

“Goods” 28 C.J. p 720. 


“Werchandise” 40 C.J. p 641. 


“~rade” [38 Cyc 670]. 


20. Burrill L. D. [quot Com. vy. 
Danville, etc., R. Co., 2 Pearson (Pa.) 


the course of business,?°% or which he employs in 


400, 401 (and adding: “Tomlin’s defi- 
nition is to the same effect’’) J. 


21. Albrecht v. Cudihee, 79 P. 628, 
37 Wash. 206, 208. See Dominion 
Register Co. v. Hall, 47 N.S. 57, 63. 


[a] “¥ixtures,” “scales,” and “ap- 
purtenances” distinguished.—‘‘The 
term ‘stock’ seems to be used as indi- 
cating something different from the 
fixtures, scales and appurtenances.” 
Dominion Register Co., Ltd. v. Hall, 
47 N.S. 57, 68. 


[b] Held not to include: (1) A 
cash register which was not part of 
the goods kept for sale. Albrecht v. 
Cudihee, 79 P. 628, 37 Wash. 206, 208. 
(2) An account register. Dominion 
Register Co., Ltd. v. Hall, 47 N.S. 57, 
63 (construing a mortgage on a ‘“‘stock 
of hardware, etc.,” and after acquired 
goods described as “added stock or 
substituted stock’’). (3) Fixtures. 
St. Regis Restaurant v. Powers, 216 
N.Y.S..129, 132, 127 Mise. 338. 


22. “Mercantile law” 40 C.J. p 634 
text and notes 17-19. 


23. “Merchant” 40 C.J. p 643. 
24 “Tradesman” [38 Cyc 918].. 
25. Black L. D. [quot St. Regis 


Restaurant v. Powers, 216 N.Y.S. 129, 
132, 127 Misc. 338]. See Robinson v. 
Norton, 34 S.E. 147, 108 Ga. 562, 565; 
Clary v. Protection Ins. Co., Wright 
(Ohio) 227, 229; Com. v. Danville, 
etc., R. Co., 2 Pearson (Pa.) 400, 401; 
Spring Garden Ins. Co. v. Brown, 
(Tex.Civ.App.) 143 ‘S.W. 292. See 
also Charles J. Off & Co. v. Morehead, 
85 N.E. 264, 266, 235 Ill. 40, 126 Am. 
S.R. 184, 20 L.R.A.N.S. 167, 14 Ann. 
Cas. 434 (defining ‘‘stock of merchan-— 
dise” and “stock in trade” to similar 
effect). 

[a] Similar definition.—“The 
goods and wares a merchant has for 
sale and traffic.” Bouvier L. D. [quot 
St. Regis Restaurant v. Powers, 216. 
N.Y.S. 129, 182, 127 Mise. 338]. 


“Sale”? see Sales § 1. 
“Trafic” [38 Cyc 934]. 
25144. Harness v. Williams, 1 So.. 


759, 64 Miss. 600, 603. See Wicker v. 
Comstock, 9 N.W. 25, 52 Wis. 315, 317. 


[a] Within Code (1880) § 585. 
“which fixes a privilege tax upon 
‘each store’ proportionate to the 
‘stock’ carried therein” (1) “the word 
‘stock’ as therein used comprises only 
the goods, etc., kept by the merchant 
for sale in the course of business and 
cannot be extended to cover the col- 
lections made by him, whether they 
are made in money or in property tak- 
en as a mere step in the collection of 
debts due him.” Harness v. Williams, 
1 So. 759, 64 Miss. 600, 6038. (2) ‘‘Cot- 
ton purchased by a merchant from 
his customers in payment of debts 
due to him from them for goods sold 
is not a part of the stock of such 
merchant.” Harness. v. Williams, 
supra, 

“Course of business” 15 C.J. p 678 
text and note 86. 

26. Braun v. Woollacott, 61 P. 801,. 
129 Cal. 107, 112. 
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STOCK 


trade;2* the goods on hand;2? the goods or chattels | and tradesmen;*® but it has been said that its mean- 


which a tradesman holds for sale or traffic. 
applied to the business of a merchant?® or tradesman, 
the merchandise,®° or thing itself,?! which he keeps 
for sale or traffic. However, it has been held that the 
term is not limited to the business of merchandising 
alone;?2 and hence when applied to a manufactory, 
the word may refer either to the finished product 
or to the raw material used in making such prod- 


uct.8 


Stock in trade.*4 A very general term,*> applied 
usually in a limited sense to the stock of merchants 


27. Todd v. Lewers, 9 S.C.Eq. 463, 
464, 

[a] “Among traders, the goods on 
hand are designated as ‘stock.’” 


Todd v. Lewers, 9 S.C.Hq. 468, 464. 
“On hand” 46 C.J. p 1098. 


28. Com. v. Danville, ete., R. Co., 2 
Pearson (Pa.) 400, 401; Spring Gar- 
den Ins. Co. v. Brown, (Tex.Civ.App.) 
1438 S.w. 292. \ 


“Chattel” 11 C.J. p 383. 
29. “Merchant” 40 C.J. p 643. 


30. The Peterson Co. v, Freeburn, 
(Iowa) 215 N.W. 746, 748; Schnitzer 
v. Excelsior Powder Mfg. Co., (Mo. 
App.) 160 S.W. 282, 285, 


“Merchandise” 40 C.J. p 641. 


$1. The Peterson Co. v. Freeburn, 
(Iowa) 215 N.W. 746, 748. 


[a] “In other words, the actual 
and tangible.” The Peterson Co. v. 
Freeburn, (Iowa) 215 N.W. 746, 748. 


$2. Plass v. Morgan, 78 P. 784, 36 
Wash. 160; 162. See Bradshaw v. Mc- 
Loughlin, 39 Mich. 480, 432. But see 
Pearse v. Bjorkdale, 23 Sask.L. 386, 
888, [1929] 2 Dom.L.R: 537, 1 West. 
Wkly. 682 [cit and foll Harris v. 
Bjorkdale, 28 Sask.L. 392, 393]. 


[aj] As imcluding things in use 
and not necessarily for sale. Brad- 
shaw v. McLoughlin, 39 Mich. 480, 
482. 


{b] As not limited to 
merchandise.”—Plass v. Morgan, 
P. 784, 36 Wash, 160, 162. 


“stock of 
78 


38. Schnitzer v. Excelsior Powder 
pate Co., (Mo.App.) 160 S.W. 282, 
34. See Chattel Mortgages § 100 


(description of required), § 180 (what 
property included), § i81 (additions 
to, or substitutions for), §§ 269-276 
(retention of possession with power 
of sale); Exemptions § 101; Fire Jn- 
surance § 89 (what covered), § 92 
(shifting risk), § 294 (effect of change 
of possession); Taxation [37 Cyc 782, 


953]. See also Merchandise 40-C.J. 
p 641, 

35. Nolan v. Donnelly, 4 Ont. 440, 
445. See Wilson vy. Kerr, 17 U.C.Q.B. 


(Ont.) 168, 171. 


[a] “Well known in bankruptcy 
matters.”—Wilson v. Kerr, 17 U.C.Q. 
B. (Ont.) 168, 171. 


36. Woodworth vy. Concord, 96 A. 
296, 297, 78 N.H. 54; White Mountain 
Fur Co. v. Whitefield, 91 A. 870, 871, 
77 N.H. 340 [cit Century D.]. 


[a] “Stock” distinguished.— 
“While all stock is in a sense stock in 
trade, that term is usually applied 
to the stock of a merchant or trades- 
man.” White Mountain Fur Co. vy. 
Whitefield, 91 A. 871, 872, 77 N.H. 340, 


[b] Limited to “mercantile busi- 
ness.”—Under a Tax Statute, Rural 


28 


When 


ing must depend upon evidence of intention,** and 
will vary according to the business to which the 
words are applied.*® 
been defined as including all chattels which the per- 
son acquired for use in his trade or for the purpose 
of sale, or letting for hire,®® and as meaning any 
kind of trade goods, according to the business carried 
on by the person and in the particular place men- 


The term, in this sense, has 


fs tioned;*® a stock of merchandise;*1 in general ev- 


S 

Municipality, Act, (R. S. S. [1920] ¢ 
89), ‘‘‘Stock in trade’ ; was 
stated to be the ‘stock in trade of a 
mercantile business’.” Pearse V. 
Bjorkdale, 23 Sask.L. 386, 388, [1929] 
2 Dom.L.R. 537, 1 West.Wkly. 682 
[cit and foll Harris v. Bjorkdale, 23 
Sask.L. 392, 393]. 


[ec] .Relation to trade held essen- 
ae oa v. Lewers, 9 S.C.Eq. 463, 
67. 


37. 


. 


[a] Scope—(1) ‘‘What shall be 
comprehended in these terms, must 
always, in a great measure, depend 
upon evidence of intention intrinsical- 
ly or_extrinsically collected; but, 
where there is nothing peculiar in the 
case to determine the import of the 
phrase, the popular and usual under- 
standing of the words must govern 
their interpretation.’’ Todd v. Lew- 
ers, 9 S.C.Eq. 463, 464 [quot 1 Robert 
Wills 369]. (2) “If the party using 


Todd v. Lewers, 9 S.C.Eq. 463, 


the words were a member of a com- 


mercial firm, . . . they would, in 
general, signify his interest in the 
firm. If the terms of the partnership 
were to employ a certain stated 
capital and to divide profits annually, 
the capital would constitute the stock 
in trade,and . . . any profits that 
had accrued at the testator’s death, 
would not pass under the words. If 
the terms were to reinvest the profits 
in’ the. trade, “<< °. Ss “the “original 
capital and the profits, would remain 
stock in trade, till any part were 
actually withdrawn.” Todd v. Lew- 
ers, supra. (3) ‘“‘There may be more 
difficulty in the case of an.individual. 
An individual might set apart a cer- 
tain specific capital for the purposes 
of trade, withdrawing the annual 
profits to be employed or vested oth- 
erwise. In this case, I should say 
only the original capital constitutéd 
the stock in trade. But, if his prac- 
tice were, to make no distinction be- 
tween profits and capital, but t6 rein- 
vest all the proceeds in the trade, 
then I should say that every thing, 
goods, shop furniture, cash on, hand, 
debts, whether by note, book account, 
bond or judgment, were part of the 
stock in trade. But, still it would 
be in his power to withdraw any part 
of the funds or property from the 
trade; and by whatever means, he 
should signify his intention of doing 
so, that which was so withdrawn, 
would no longer constitute part of 
the stock in trade. fle the 
merchant should purchase land with 
money, or with a note or bond, aris- 
ing from his trade, this would be 
clearly a withdrawing it from his 
stock. The same intention might be 
signified in infinitely various ways; 
as, perhaps, if for a debt due, the 
merchant should take a bond payable 
at a distant day, out of the usual 
course of trade, with interest payable 
annually, this might be a_ sufficient 
signification of his intention to in- 


erything that is appropriated or necessary to the 
carrying on of the.trade.*? It is said to be well un- 


vest part of his capital in that way, 
and to withdraw it from the trade.” 
Todd v. Lewers, supra. 


38. Moadinger v. Mechanics’ 
Ins. Co., 2 N.Y.Super. 527, 531. 
Nolan v. Donnelly, 4 Ont. 440, 445. 


[a] As varying with business.— 
“The meaning of the terms [stock in 
trade] will vary according to the 
business to which they are applied. 
The stock of a merchant comprehends 
articles entirely -different from the 
stock of a farmer.” Moadinger v. 
Mechanics’ F. Ins. Co., 2 N.Y.Super. 
527, 531. 


39. Endrizzi v. Peto, (B.C.) [1917] 
1 West.Wkly. 1439, 1440 [quot 13 Ene. 
L.Eng. p 643]. f 


F. 
See. 


[a] Limited to personal property. 
—(1) “By it is intended only per- 
sonal property empioyed by mer- 
chants, ete., in their trade or busi- 
ness.” White Mountain Fur Co. v. 
Whitefield, 91 A. 870, 871, 77 N.H. 
340) ("(2) OY Ehe terms *, 2. 1) Sappny; 
to personal property only.” Moading- 


er v. Mechanics’ F. 
Super. 527, 531. 


ides Nolan v. Donnelly, 4 Ont. 440, 


41. See cases infra this note. 


{a] “Stock of merchandise” 
equivalent.—Shasta Lumber Co, v. 
McCoy,, (Cal.App.) 259 BP. 965, 967; 
Charles J. Off & Co. v. Morehead, 85 
N.E. 264, 266, 235 111. 40, 20 L.R.A.N.S. 
167, 126 Am.S.R. 184, 14 Ann.Cas. 434; 
Farmers’ & Drovers’ Nat. Bank v. 
Hannaman, 223 P. 478, 115 Kan. 370, 
373; Swift & Co. vy. Tempelos, 101 S. 
Ey 8, 10, °178 N.C.9487, oF AL ERE ToS2. 


Ins. -Coje2-0N aes 


ae Todd v. Lewers, 9 S.C.Eq. 463, 
[a] Broadly construed in insur- 


ance policy.—(1) “The term . . 
when used as matter of description 
a policy of insurance ‘includes . . . 
every thing necessary for carrying on 
that business.’’’ 1 Phillips Ins. § 489 
[quot Harper v. Albany Mut. Ins. Co., 
17 N.Y. 194, 197 (cit and foll Bryant 
v. Poughkeepsie Mut. Ins. Co., 17 N.Y. 
200, 201)]. To same effect Moadinger 


in 


.v. Mechanics’ F. Ins. Co., 2 N.Y.Super. 


527, 531. (2) The words as used in 
a policy of insurance on a baker’s 
stock in trade “are to have a more 
extended meaning in this case than in 
their ordinary application to the busi- 
ness of merchants. Moadinger v. Me- 
chanics’ F. Ins. Co., supra [quot 
Woodworth v. Concord, 96 A. 296, 297, 
78 N.H. 54 (holding the term was not 
to be so broadly construed when used 
in a tax statute)]. (3) “The words 
- . . When applied to any speci- 
fied business in a policy of insurance 
have been held to include not only 
the materials used, but everything 
necessary for carrying on that busi- 
ness,’’ Phoenix Ins. Co. v. Taylor, 5 
Minn. 393, 397 [quot Endrizzi v. Peto, 
(B.C.) [1917] 1 West.Wkly. 1439, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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derstood as meaning goods for sale;#? merchandise 
- or goods kept for sale or traffic;#® that form of 
property owned by a craftsman**® upon which he 
exercises his art, skill, or workmanship, and upon 
which he uses the tools of his trade or business;*7 
the goods kept for sale ‘by a merchant or shopkeep- 
er;*® the goods or chattels which a merchant holds 
for sale;*® the stock of mechanics and tradesmen 
employed in their trade or business;®° the visible 


1440]. 


[b] Similar definitions.—(1) “All 
property employed in. any trade or 
business.” White Mountain Fur Co. 
v. Whitefield, 91 A. 871, 872, 77 N.H. 
340. (2) “The term ‘stock in trade’ 
in a specified business eaeesh ne 
cludes, besides materials, everything 
necessary for carrying on that busi- 
ness.’” Harper v. Albany Mut. Ins. 
Co., 17 N.Y. 194, 197 [quot 1 Phillips 
Ins. § 489]. 


43. Woodman vy. American Print 
Works, 6 R.I. 470, 472 [quot Wood- 
worth & Co. v. Concord, 96 A. 296, 297, 
78 N.H. 54]. 


[a] Accords with derivation. — 
“This meaning accords precisely with 
their derivation.” Woodman Vi, 
American Print Works, 6 R.I. 470, 472 
[quot Woodworth & Co. vy. Concord, 
96 A. 296, 297, 78 N.H. 54]. 


44. Woodman v. American Print 
Works, 6 R.I. 470, 472 [quot Wood- 
worth v. Concord, 96 A. 296, 297, 78 
N.H. 54 (both cases giving same defi- 
nitions for the word ‘merchandise’ 
and the phrase “stock in trade’’) ]. 


45. Woodworth v. Concord, supra 
[cit Cyc]. 
[a] Practical ordinary meaning.— 


“« ‘Stock in trade,’ giving the term its 
practical and ordinary meaning, is 
merchandise or goods kept for sale or 
traffic; and this is substantially the 
definition given to the _ phrase.” 
Woodworth vy. Concord, 96 A. 296, 297, 
78 N.H. 54 [cit Century D.; 36 Cyc 


1300; Webster New Int. D.] 

46. “Craftsman” 15 C.J. p 1342. 

47. Armstrong-Turner Millinery 
Co. v. Round, 186 P. 979, 980, 106 
Kan. 146, 9 A.L.R. 1255 (within 
exemption statute). 

48. Wicker v. Comstock, 9 N.W. 


25, 52 Wis. 315, 317 (within exemption 
statute). 


{a] Similar definition.—‘“‘A stock 
of goods offered for sale.” Wood- 
man v. American Print Works, 6 R. 
I. 470, 472 [quot Woodworth v. Con- 
e0rd,* 962A 296, 297, 78 N.M. 547) 4 


“Shopkeeper” 58 C.J. p 694. 


49. Shasta Lumber Co. vy. McCoy, 
(Cal.App.) 259 P. 965, 967;. Charles J. 
Off & Co. v. Morehead, 85 N.E. 264, 
266, 235 Ill. 40, 126 Am.S.R, 184, 20 
L.R.A.N.S. 167, 14 Ann.Cas. 434; Swift 
& Co. v. Tempelos, 101 S.E. 8, 178 N.C. 
487, 7 A.L.R. 1581. 


50. Pub. St. (1901) c 55, § 7 subd. 
6 [quot Boston & M. R. R. v. Concord, 
101 A. 663, 664, 78 N.H. 463]. 


51. New York Biscuit Co. v. Cam- 
bridge, 37 N.E. 438, 161 Mass. 326 
[quot Woodworth v. Concord, 96 A. 
296, 297, 78 N.H. 54]. 


[a] “Intended . . . to include 
only visible and tangible property, 
and not ‘choses in action.” _Wood- 
worth & Co. v. City of Concord, 96 A. 
296, 297, 78 N.H. 54, 


5@. Todd v. Lewers, 9 S8.C.Eq. 463, 
464, 
[4] -Broader than “stock” or 


“stuck of goods on hand.”—‘It was 


STOCK 


en of what has 


urged that the popular meaning of 
the words ‘stock in trade’ is the stock 
of goods on hand at any particular 
time. I am aware that, among trad- 
ers, the goods on hand are designated 
as ‘stock’; but I cannot think that, in 
the general understanding, the terms 
‘stock in trade’ embrace no more than 
ee Todd v. Lewers, 9 S.C.Eq. 463, 


[b] “Capital” distinguished.— 
“Lord Eldon pointed out the distinc- 
tion between capital and stock in 
trade.”” Kenrp v. Carnley, 10 N.Y. 
Super. 1, 7 [cit Crawshay v. Collins, 
2 Russ. 325, 339, 38 Reprint 358]. 


[c] “Capital stock” distinguished. 
—‘It [stock in trade] differs essen- 
tially from the term ‘capital stock’ 
When applied to corporate bodies.’’ 
Palfrey v. Boston, 101 Mass. 329, 3338, 
3 Am.R. 364 (construing the term as 
re in tax statute, Gen. St. c 11 § 


53. Nolan v. Donnelly, 4 Ont. 440, 
44635" Wilson *.v.... Kerr, £7 -U.C:Q.B: 
(Ont.) 168, 171, 172. See Mason v. 
MacDonald, 25 U.C.C.P. (Ont.) 435, 
438; Howell v. McFarlane, 16 U.C.Q.B. 
(Ont.) 469, 473. 


[a] Explanation required.—(1) 


‘In construing a deed assigning inter 


alia a ‘‘stock in trade situate on On- 
tario street,” the court said: ‘I should 
find no fault with that expression if 
we had further information to tell us 
what it was that was assigned. ... 
There is nothing on the face of the 
deed to give us the slightest idea 
whether it was the stock in trade of 
a dry goods dealer, a grocer, a dis- 
tiller, a brewer, or of any kind of 
business, . . . except that the as- 
signor is described himself to be a 
merchant.” Wilson v. Kerr, 17 U.C. 
Q:B. (Ont.) 168, 171, 172. °(2) “I am 
obliged to hoid the assignment in- 
valid because the kind of stock-in- 
trade is not mentioned.” Nolan _ v. 
Donnelly, 4 Ont. 440, 448. (3) “The 
law is in a most unsatisfactory condi- 
tion on this subject. ‘Stock-in-trade’ 
was once a good description. Now 
it is not.’’ Nolan v. Donnelly, supra. 


54 See cases infra this note. 


[a] Combustible substances.—(1) 
Camphene which was needed and used 
as cleaning material in a book bind- 
ing and printing establishment. Har- 
per v. Albany Mut. Ins. Co., 17 N.Y. 
194, 197. (2) Turpentine used for 
cleaning, saltpetre used in small quan- 
tities in making a dipping acid and 
alcohol for making a mixture called 
“lacker,” all held included within an 
insurance policy of the ‘stock in 
trade’ of a brass clock works manu- 
facturer. Bryant v. Poughkeepsie 
Mut..Ins. Co.,.17% N.Y. 2,00, 201. 


[ob] Fixtures consisting of a safe, 
cash register, counter etc. used 
on the premises of a butcher and 
meat dealer held within the meaning 
of the phrase ‘“‘stock-in-trade of his 
business” and are consequently not 
exempt from seizure under fi. fa. 
Endrizzi v. Peto, (B.C.) [1917] 1 
West.Wkly. 1439, 1440. 


{[c] Ice stored for sale held in- 
cluded within Gen, L. c 54 § 9, taxing 
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and tangible property with which the trade or busi- 
ness of the owner is carried on, and to which it re- 
lates;°+ the whole capital employed in the trade.>? 
However, it is said that the word may not be suffi- 
cient by itself to identify property to which it is 
applied.®* In the subjoined notes examples are giv- 


been held included,®+ and not in- 


cluded,®> within the meaning of the term as used 
in particular instances. 


“stock in trade’ employed in any 
town; and the purpose of transport- 
ing it to another state and disposing 
of it there in the course of business 
held not to affect its taxable status in 
the town. Winkley v. Newton, 36 A. 
610, 67 N.H. 80, 84, 35 L.R.A, 756. 


[d] Logs.—Logs of a foreign 
wood pulp and paper manufacturer 
stored on its land for use in its manu- 
facturing business held properly 
taxed as stock in trade. Internation- 
al Paper Co. v.. Town of Walpole, 74 
Aw 180; -181,.-75. NE. 1320; 


{e] Material used in repairing and 
building railroad equipment.—‘‘The 
plaintiffs [railroad company] are en- 
gaged in building and repairing equip- 
ment. In fact building and repairing 
it is as much a business in which they 
are engaged as transporting freight 
and passengers. It must be held 
therefore, that the materials in ques- 


tion are stock in trade, within the 
meaning of Pub. St. c 55 § 7, subd. 
6 [tax statute].” Boston & M. R. R. 

665, 78 N.H. 


v. Concord, 101 A. 663, 
463. 


[f] Merchandise.—(1) “The goods 
kept for sale by a merchant or shop- 
keeper is his stock -in trade.” Wicker 
v. Comstock, 9 N.W. 25, 52 Wis. 315, 
317. (2) Goods insured in favor of 
one who is only part-owner held to be 
properly described as the stock in 
trade of that person. Millaudon v. 
Atlantic Ins. Co., 8 La. 557, 562. 


[g] Millinery materials.—Under 
exemption statute, Gen. St. (1915) § 
4700 subd. 8, exempting to the head 
of a family a named amount of her 
stock in trade from sale upon execu- 
tion or other process, the materials 
upon which a milliner exercised her 
skill and workmanship in making and 
trimfaing women’s hats, the silks, vel- 
vets, ribbons, feathers, flowers, hat 
frames, ete., and the finished hats 
made by herself, held to be her “stock 
in trade,’ and protected from forced 
process invoked against her by a 
creditor. Armstrong Turner Mil- 
linery Co. v. Round, 186 P. 979, 106 
Kan. 146, 9 A.L.R. 1255. 


[h] Notes.—If founded upon the 
trade held included in bequest of 
“stock in trade.” Todd y. Lewers, 9 
S.C.Eq. 468, 467. But see infra next 
note 55 [i]. 


[i] Patents may be included when 
the expense of procuring them is con- 
sidered as stock brought into the 
trade. Crawshay v. Collins, 2 Russ. 
325, 339, 3 Eng.Ch. 325, 38 Reprint. 
358. 


[i] Raw materials used in manu- 
facturing. International Paper Co. 
v. Town of Walpole, 74 A. 180, 181, 75 
NH 82.0. f 


55. See cases infra this note. 
[a] Accounts receivable.—‘In no 
sense can accounts receivable be 


deemed stock in trade.” Woodworth 
v...Concord,; 96° A..296;,..297%, 78) INcoe 
54, 


[b] Choses in action.—W 0od- 
worth & Co. v. Concord, 96 A. 296, 297, 
78 N.H. 54. 


[ec] Debts due—(1) Debts due 
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Other phrases: “Added or substituted stock,”*® 
“any stock of goods, wares or merchandise,”** “car- 
in stock,’>’ “charged against. the 
‘stock,’ ”5° “claims against the stock,’®° “entire stock 
of groceries,”*! “floating capital stock in trade, 
“portion of defendant’s stock exploded,”®* “stock 
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and materials of every description,’®*+ “stock, fix- 


held not included in the term as used 
in eu, St. ¢ 1i'§ 20; taxing. (goods, 
wares, merchandise, and other stock 


in trade.” New York Biscuit Co. v. 
Cambridge, 37 N.E. 438, 161 Mass. 
326. (2) “Neither in legal nor mer- 


-cantile acceptation would these words 
comprehend the debts o¥ the firm.” 
Kemp v. Carnley, 10 N.Y.Super. 1, 7 
(construing the phrase: “All the 
‘stock in trade of any nature or kind 
whatever’) [quot Woodworth v. Con- 
cord, 96 A. 296, 297, 78 N.H. 54). 


[d] “Fixtures are not merchan- 
‘dise or stock in trade.” Woodworth 
ve Concord, 96 At 296; 297,578 N.o. 
54. 


fe] Fox pack ‘whether kept for 
sale or for breeding purposes.’ White 
Mountain Fur Co. v. Whitefield, 91 
A. 870, 871, 77 N.H. 340. 


{f] “Goods in the course of manu- 
facture.”—W oocsnan v. American 
Print Works, 6 R.I. 470, 472. 


fg] Internal revenue stamps held 
not included, aithough in the hands of 
one whose business consists in the 
sale thereof, in the term as used for 
eonvenience of description, and not 
as deseribing a distinct object of tax- 
ation, in Gen. St. c 11 § 12. Palfrey 
v. Boston, 101 Mass. 329, 333, 3 Am.R. 
364. 


{h] Money in bank.—‘It could not 
be successfully contended that money 
in’ bank 2) 8) as Sstoelk!- ain’; trade’ 
within the meaning of Pub. St.c 11, § 
‘20, [relating to taxation].”’ Boston 
Investment Co. v. Boston, 33 N.H. 580, 
158 Mass. 461, 463 [quot New York 
Biscuit Co. v. Cambridge, 37 N.E. 438, 
161 Mass. 326]. 


{i] Notes.—(1) A note not found- 
ed on the trade in question held not to 
pass under a bequest of all my “stock 
in trade” at a place named. Todd v. 
Lewers, 9 S.C.Eq. 463, 467. (2) 
“The notes . . . do not pass un- 
‘der the phrase ‘all the stock in trade 
of any nature or kind whatever’ [ina 
mortgage].’’ Kemp v. Carnley, 10 N. 
‘Y.Super. 1, 7 [quot Woodworth v. Con- 
‘cord, 96 A. 296, 297, 78 N.H. 54]. 


'{j] Whiskey in storage.—Whiskey 
manufactured by distiller and unsold 
‘at end of season but thereafter ma- 
tured and sold to the trade ‘was 
‘clearly a part of the stock in trade 
{of distiller] and therefore he was 
mot entitled to the more favorable 
rate allowed by the Act of Nov. 23, 
1921 c 36, § 206 (a) (6), 42 Stat. 233, 
for taxes on capital gain, excluding 
stock in trade.” Renziehausen vy. 
Lucas, 50 S.Ct. 156, 280 U.S. 387, 389. 


56. Dominion Register Co. v. Hall, 
47 N.S. 57, 53 €asS used in chattel 
mortgage to describe after-acquired 
eG ae intended to be covered there- 

y). 


57. Swift & Co. v. Tempelos, 101 
S.E. 8, 10, 178 N.C.:487, 7 A.L.R. 1581; 
Plass v. Morgan, 78 P. 784, 36 Wash. 
160, 162. See also Fraudulent Con- 
veyances § 889 (as used in Bulk Sales 
Acts). 


[a] “Stock of merchandise” dis- 
tinguished.—In construing the phrase, 
as used in Pierce Code Wash. § 5346, 
regulating sales, the court said: ‘It 


does not use the special term ‘stocks 
of merchandise’ but uses the term 
‘any stock of goods, wares or mer- 
chandise in bulk.’ The word ‘any’ is 
comprehensive and so is the word 
‘stock.’ There is no limit placed by 
the legislature on the meaning of the 
word ‘stock.’ A stock of goods: may 
mean a great many different kinds bf 
goods, of wares or merchandise.” 
Plass v. Morgan, 78 P. 784, 36 Wash. 
160, 162 [quot Swift & Co. v. Tem- 
pelos, 101:S.H. 8; 10, 178 N.C. 487, 7 
A.L.R, 15811]. 


58. White Mountain Fur Co. v. 
Whitefield, 91 A. 870, 872, 77 N.H. 
340. 


~59.° Whiting v. Root, 3 N.W. 134, 
52 Iowa 292, 301. 


60. Whiting v. Root, supra. 


[a] “he words... . clearly 
mean debts contracted for the 
purchase of the stock.’ Whiting v. 
Root, 3 N.W. 134, 52 Lowa 292, 301. 


61. Robinson v. Norton, 34 S.E. 
147, 108 Ga. 562, 565. 


[a] In chattel mortgage.—‘‘Entire 
stock of groceries now in my store” 
designated in a mortgage held not to 
include mortgagor’s goods in a neigh- 
boring wareroom, although they had 
been placed temporarily in the store 
and transferred to the wareroom to 
be afterward added to such _ stock. 
Robinson y. Norton, 34 S.E. 147, 108 
Gan, 62,- D606, 


62. Mason v. MacDonald, 25 U.C.C. 
P. (Ont.) 435, 438. 


63. Schnitzer v. Excelsior Powder 
Mfg. Co., (Mo.App.) 160 S.W. 282, 285. 


[a] As including either materials 
or finished product.—In an action for 
damages oceasioned by the explosion 
of powder which plaintiff claimed was 
kept in such large quantities and in 
such a populous place by defendant 
that it constituted a nuisance, the al- 
legation that “a large portion of de- 
fendant’s stock exploded”’ held to re- 
fer to either the finished product or 
the materials in the process of manu- 
facture, defendant being a manufac- 
turer of explosives. Schnitzer v. Ex- 
celsior Powder Mfg. Co. (Mo,App.) 
160 S.W. 282, 285. 


64 Breen v. St. Paul Fire, etc., 
eee 207 N.Y.S. 444, 211 App.Div. 


65. Hubbard v. Ferry, 123 N.W. 
142, 148, 141 Wis. 17, 185 Am.S.R. 27. 


[a] In bill of sale.—A bill of sale 
by a partner to his copartner of all 
his interest in the “stock, fixtures and 
accounts,” in a going retail business, 
held not to include an unknown and 
unsuspected liability of an embezzler 
of property of the firm; and, in the ab- 
sence of facts warranting an exten- 
sion of the construction of the words, 
not to convey an-interest in an amount 
subsequently recovered by the copart- 
ner from the embezzler, either as reim- 
bursement, as damages, or as a price 
of immunity from prosecution. Hub- 
bard v. Ferry, 123 N.W, 142, 148, 141 
Wis. 17, 135 Am.S.R. 27. 


66. Clary v. Protection Ins. Co., 
Wright (Ohio) 227, 229. 


For later cases, evelopments and changes in the law see Annotations, same title and section number, 


tures and accounts,’’®* “stock in a grocery,”°® “stock- 
in-trade of his business,”®* “stock, materials and - 
supplies,”®* “stock of a merchant,’°® “stock of 
goods,”7° “stock of goods on hand,”"? “stock of 
goods, wares and merchandise,”’’? “stock of hair, 
wrought, raw and in process,”*? “stock of hardware, 


fa} Under insurance policy, held 


| to include such articles as have been 


laid in for sale or traffic in the usyal 
way in the store, but not such as are 
concealed or intended for secret sale 
or other use. Clary v. Protection Ins. 
Co., Wright (Ohio) 227, 229. 


67. Endrizzi v. Peto, (B.C.) [1917] 


1 West.Wkly. 1439, 1440. 


68. Breen y. St. Paul Fire, etc., 
ue Oye 207 N.¥.S. 444, 211 App.Div. 
14, 4 


{a] Held not to include patterns. 


|—-Where fire policy exempted insur- 


er from liability for loss of patterns, 
unless expressly insured, insurer held 
not liable for loss of patterns under 


rider prepared by insured covering 
“stock, materials, and supplies of 
every description,’ not specifically 


mentioning patterns, or using some 
word clearly descriptive of patterns. 
Breen v. St. Paul Fire & Marine Ins. 
Cea N.Y.S. 444, 445, 211 App.Div 
14, 16. ; 


69. Jewell v. Sumner Tp., 84 N.W. 
973, 113 Iowa 47,-51; Moadinger v. 
Mechanics’ F. Ins. Co., 2 N.Y.Super. 
Bote bathe : 

fa] Held not to include flock of 
sheep.—Jewell v. Sumner Tp., 84 N.W. 
973, 113 Iowa 47, 51. ‘ 

70. Pheenix Ins: Co. v. Taylor, 5 
Minn. 393, 397; Hendrickson v. An- 
derson, 120 N.W. 765, 766, 23 S.D. 78; 
Plass v. Morgan, 78 P. 784, 36 Wash. 
160, 162; Dominion Register Co. v. 
Hall, 47 N.S. 57, 61. See also Fraudu- 
lent Conveyances § 889 (phrase as 
used in Bulk Sales Acts). 


{a] Held to include fixtures.—De- 
fendant contracted with plaintiff and 
another to sell them a stock of goods 
consisting of merchandise and trade 
fixtures contained in a store, plain- 
tiff to pay a certain sum down and a 
further sum to be determined later, 
“said stock of goods,’ to be invoiced 
at wholesale prices held, that the 
term “stock of goods’ embraced the 
fixtures as well as merchandise, and 
they were %o be invoiced at wholesale 
prices regardless of the fact that 
some of the fixtures had not been 
bought from wholesalers but were 
homemade articles. Hendrickson y. 
Baers oe 120°-NOW. %65; 766, 23 3SoDs 


[b] “May mean...a_ great 
many different kinds of goods, differ- 
ent kinds of wares, or different kinds 
of merchandise.” Plass v. Morgan, 
78 P. 784, 36 Wash. 160, 162. 


es Todd v. Lewers, 9 S.C.Eq. 463, 


72. Albrecht v. Cudihee, 79 P. 628, 
629, 37 Wash. 206. 


Construed under Bulk Sales Acts 
see Fraudulent Conveyances § 889. 


73. Medina v. Builders’ Mut. F. 
Ins. Co., 120 Mass. 225, 226. 


[a] .“Does not extend to fancy 
goods of other material, although 
such as are usually kept and sold in 
a retail hair store.’’ Medina v. Build- 
ers’ Mut. F. Ins. Cou 20 Wass. 205. 
226 (construing phrase in insurance 
policy). 


.——— 


ay ee 


74. ominien Register Co. v. Hall, 
47 N.S. 57, 63 


In re Hanmnesen. oO He Cie, 
Braun v. Woollacott, 61 P. 801, 
129 Cal. 107, 112 (asinot limited to 
initial supply); Shasta Lumber Co. 
v. McCoy, (Cal.App.) 259 P. 965, 967; 
Charles J. Off & Co. v: Morehead, 85 
N.E. 264, 266, 235 Ill. 40, 126 Am.S.R. 
184, 20 L.R.A.N.S. 167, 14 Ann.Cas. 
434; Farmers’ & Drovers’ Nat. Bank 
v..Hannaman; 223 P. 478, 115 Kan. 
370, 373; Woodworth & Co. v. Con- 
eord, 96 A. 296, 297, 78 N.H. 54; Swift 
& Co. v. Tempelos, 101 S.E. 8, 9, 178 
N.C. 487, 7 A.L.R. 1581: 
den Ins. Co. v. Brown, (Tex.Civ.App.) 
143 S.W. 292. 


[a] “Furniture and fixtures” dis- 
tinguished.—"““We do not think the 
phrase ‘stock of merchandise’ is com- 
prehensive enough to include the fur- 
niture and fixtures covered by the in- 
surance policy. - Indeed, the pol- 
icy of insurance itself recognizes the 
distinction between, the ‘stock of 
merchandise’ and ‘furniture and fix- 
tures’ such as ‘counters, shelving, 
showcases, desks, safes, ete.’ ” 
Spring Garden Ins. Co. v. Brown, 
(Tex.Civ.App.) 143 S.W. 292. 


[b] Refers to mercantile pursuits. 
—(1) “A stock of merchandise is a 
phrase aptly descriptive of the sub- 
ject-matter of trading and mercantile 
pursuits.” In re Henningsen, 297 F. 
S2i5 ($2327)-2(2) 
ordinary acceptation .. . [the words] 
mean the goods or chattels which a 
merchant holds for sale.’’ Charles J. 
Off & Co. v. Morehead, 85 N.H. 264, 
266, 235 Ill. 40, 126 Am.S.R. 184, 20 
L.R.A.N.S. 167, 14 Ann.Cas. 434 [cit 
Swift & Co. v. Tempelos, 101 S.E. 8, 
10) 178° N:C2487) 7 ALR. 1581 “quot 
Shasta Lumber Co. v. McCoy, (Cal. 
App.) 259 P. 965, 967, and cit Farmers’ 
& Drovers’ Nat. Bank v. Hannam*an, 
223 P).478, 115 Kam. 370; 373) J]. 


Equivalent to “stock in trade” see 
supra § 10 note 41. 

Construed under Bulk Sales Acts 
see Fraudulent Conveyances § 889. 


76. Wilson v. Edwards, 32 Pa.Su- 
per. 295, 302. See Gaspee Cab v. Mc- 
Govern, (R.1.) 153 A. 870, 871. 


“77. Royal Ins. Co. v: Miller, 26 S. 


Ct. 46, 49, 199 U.S. 353, 50 L.Ed. 226. | 


[a] Construed in insurance policy. 
—The phrase “stock of sugar and 
molasses,” in a policy of insurance on 
a stock of sugar and molasses depos- 
ited in the sugar manufactory on a 
sugar plantation, on which there is a 
growing crop, is “a description em- 
bracing such stock in whatever form 
existing and which might be in the 
factory at the time the risk attached 
[which under the policy was to be 
two months and four days after the 
date of the policy].” Royal Ins. Co. 
v. Miller, 26 S.Ct., 46, 49, 199 U.S. 353, 
50 L.Ed. 226. 


7g. Continental Ins. Co. v. Cum- 
mings, 81 S.W. 705, 707, 98 Tex. 115 
(construing phrase “to mean the 
stock of goods on hand, and not the 
fixtures in the store, or the building 
itself’’). 


79. State v. Allen, (Kan.) 299 P. 
630, 636. 


[a] Electroplates constituting text 
and illustrations of certain text books 


/ 


ete.,”74 “stock of merchandise,”7?® “stock of merchan- 
dise and fixtures,”7® “stoek of sugar and molasses,’’"? 
“stock on hand, Ars “stock or other material used in 
making, printing, or manutacturing schoolbooks,”?® 
“the whole stock,”®® and “trading stock.” 


May be used adjectively, as in the phrase “stock 


Spring Gar-| 


“In the common and}. 


STOCK 
poliey.’’5? 


Shares*?—1. As 


“are not mere ‘stock or other material 
used in making, printing or manufac- 
turing school books’ which the com- 
mission is forbidden to purchase un- 
der Rev. St. 74-304.’ State v. Allen, 
(Kan.) 299 P. 630, 636. 


80. Hendrickson v. Anderson, 
N.W. 765, 766, 23 S.D. 78. 
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81. Robinson v. Federal Taxation 
Comr., 39) ‘Austr.C. LR. 297, 299% 
fa] “Means anything produced, 


manufactured, acquired or purchased 
for purposes of manufacture, sale or 
exchange.” Robinson v. Federal 
Taxation Comr., 39 Austr.C.L.R. 297, 
299 (within Australian Income Tax 
Assessment Act). 


82. 
[a]. 


83. Generally see Corporations § 
498 et seq. 


“Share” 57 C.J. p 560. 

84. See Joint Stock Companies § 1. 

85. Stock or shares of corporation: 
eoeetep see Corporations §§ 498— 


See Insurance § 179 note 86 


As property see Corporations §§ 509- 
5L3. 


Attachment § 395. 
Bequest of see Wills [40 Cye 1545]. 
Dealings in: 
By banks see Banks and Banking §§ 
227-230, 601, 732-734, 873, 985. 
By directors see Corporations §§ 
1895-1900. 
Evidence of value of see Evidence § 
134 note 7 [a]. 
Executions § 50. 
Forfeiture of: 


For nonpayment see Corporations 
§§ 972-995. 


Not to be enjoined when authorized 
see Injunctions § 376 text and 
notes 19-21. 


Not to be used to enforce by-laws 
. see Corporations § 484. 
Gambling in see Gaming §§ 140, 271. 
Garnishment §§ 201, 213, 214. 
Gift of see Gifts §§ 39, 59 (inter 
vivos), § 129 (causa mortis). 
Mortgage of see Chattel Mortgages § 
43 text and note 18. 
Overissue of see Corporations §§ 547, 
548. 
Ownership of by: 
Corporation see Corporations §§ 
2124-2138. 
Director as qualification see Corpo- 
rations § 1829. 


Insurance company see Insurance § } 
64, 


Judge as disqualifying him on 
ground of interest see Judges § 
139; 


“Married woman see Corporations § | 


78. See also Husband and Wife 
§§ 448, 449. 

Municipal corporation see Corpora- 
tions § 83; 
tions §§ 4092-4108. 

Railroads §§ 486, 487. 

Relative of judge, not a disqualifi- 
cation of judge see Judges § 168. 

Religious Societies § 60 text and 
notes 43-45. 


Municipal Corpora- 


[60 C.J.] 109 


[S$ 6] E. Used To Designate Corporate or Other 


a Noun. Applied to joint stock 


associations** or corporations,®® the term “stock” 
has been said to mean eapital;8* capital stock ;§7 


Ownership of by:—Continued. 


Sole stockholder, of all stock not 
ground for dissolution see Cor- 
porations § 3721 text and note 92. 


State see Corporations § 82. See 
also States 59 C.J. 


Payment for: 
By note see Bills and Notes § 3875. 


Requisite to assignment for credi- 
tors of corporation see Corpora- 
tions §§ 3118, 3125, 3128. h 

What may be received as see Cor- 
porations §§ 593-601. 


Pledge of see Corporations §§ 1101-— 
1147. 


Sale of: 
In general see Corporations §§ 
1052-1099. 
Frauds, Statute of § 264. 


Right of seller to indemnity against 
calls see Brokers § 139. 


Taxation: 
In general see Taxation [37 Cye 
817-821, 826, 827, 831-836, 839, 


845, 861, 864]. 


By municipality see Municipal Cor- 
porations §§ 4351-4366. 


Transfer of: 


In general see Corporations § 1033 
et seq. 


By guardian of stockholder 
Guardian and Ward § 222. 


Injunction against see Tanja rons 
376. 


see 


Registration of on Gor porate: books 
see Corporations §§ 1148-1182. 
Restrictions on right of see Corpo- 
. rations §§ 1035-1040. 
See also Stock Certificate ante; Stock 
Company ante, and cross references 
thereunder; Stock Subseription post. 


Of particular association, company 
or corporation: 


Banks and Banking §§ 31-59 (capital 


stock of banks generally), §§ 592— 
602 (of national banks), § 864 (of 
savings banks), § 972 (of loan, 


trust and investment companies), §§ 
1077-1091 (of Federal Reserve 
banks). 
Building and Loan Societies §§ 28-50. 
Cemeteries § 7. 
Insurance §§ 49, 68. 
Joint Stock Companies §§ 21— ibe 
Mines and Minerals §§ 824, Be 
Railroads §§ 19-25. 
Street Railroads [36 Cye 1355-1357]. 


ee and Toll: Roads [38 ove 
36 


Waters [40 Cyc 825]. 


“Capital stock” 9 C.J. p 1280. 
Corporations § 499. 


“Common stock” see Garnoraiane 
§ 558. 


“Overissued stock” 46 C.J. p 1162: 


“preferred stock” see Corporations 
§ 7559. 


“Special stock” see Corporations § 
8. 


See 


86. Bouvier L. D. [quot Lockwood 
v. Weston, 23 A. 9, 61 Conn, 211, 216}. 


“Capital of corporation” see Corpo- 
rations § 500. 


87. State v. Cheraw, etc., R. Co., 16 


110 [60 C.J.] 


corporate shares** or stock,8® whether the whole 
property and franchises of the corporation,®° its 
authorized capital, the shares of shareholders there- 
in®! or the certificates of such shares.°? 
er sense, the term may be used to designate the 
funds®? employed in some business or enterprise ;°* 
moneyed capital;°* money®® invested in business 
operations, however obtained,®* and whether that 
business be conducted by a corporation, a govern- 
ment, an individual,®* or a partnership;°® also pub- 


S.C. 524, 529. See Morrice v. Aylmer, 
L. R. 10 Ch. 148, 154. See also Cor- 
porations §§ 499-505. 


[a] With reference to corpora- 
tions.—‘‘When the term ‘stock’ is used 
with reference to railroad or other 
corporations, especially when it is 
used in connection with the privilege 
to ‘subscribe’ thereto, it means capi- 
tal stock.” State v. Cheraw, etc., R. 
Co., 16 S.C. 524, 529. 


“Capital stock” see Corporations § 
9. 


88. Tucker v. Curtin, 148 F. 929, 
934, 78 C.C.A. 557; In re Bodman, 
[1891] 3 Ch. 135, 138. See also Cor- 
porations §§ 506-515. 


[a]. Similar definitions.—(1) ‘The 
primary meaning of the word ‘stocks’ 
is shares in a corporation or commer- 
cial company.” In re Bradley’s Est., 
86 A, 291, 238 Pa. 440 [cit Bouvier L. 
D.; Webster D.]. (2) “The shares 
of various corporations.’ Worcester 
D. [quot Com. v. Danville, ete., R. Co., 
2 Pearson (Pa.) 400, 401]. 


[b] “Stock” and “shares” held 
identical—Morrice v. Aylmer, L. R. 
10 Ch. 148, 154. 


“Shares” and “stock” distinguished 
see Corporations § 506 text and notes 
9 


“Share” 57 C.J. p 560. 


; pepares of stock” see Corporations 
506. 


89. See Corporations § 498. 


90. . Burr v. Wilcox, 22..N.Y. 551, 
556 [quot Williams v. Western Union 
Tel. Co., 48 N.Y.Super. 349, 367 (cit 
Chicago, ete., R. Co. v. Harmon, 
(Mont.) 295 P. 762, 769)]. 


91. See Corporations §§ 498-516. 


92. See Corporations §§ 698-709. 
But see Chicago, ete., R. Co. v. Har- 
mon, (Mont.) 295 P. 762, 769; Burr 
v. Wilcox, 22 N.Y. 551, 556; Williams 
v. Western Union Tel. Co., 48 N.Y. 
Super. 349, 367. 


[a] Such use inappropriate.—‘‘It 
is sometimes used to designate the 
certificate or scrip issued to the stock 
holders, but this is an inappropriate 
use of the word.” Burr v. Wilcox, 22 
N.Y. 551, 556 [quot Williams v. West- 
ern Union Tel. Co., 48 N.Y.Super. 349, 
SU, UCCie. MONICA oy (eta. Ria Cog 
Harmon, (Mont.) 295 P. 762, 769) ]. 


“Certificate of stock” see Corpora- 
tions § 698. 


93. “Fund” 27 C.J. p 926. 


94. Worcester D. [quot Com. y. 
Danville, ete., R. Co., 2 Pearson (Pa,) 
400, 401). 


“Business” 9 C.J. p 1101. 
“Enterprise” 20 C.J. p 1267. 


95. State v. Mady, (Mont.) 272 P. 
691, 694. y 
[a] State bank stock held “mon- 


eyed capital.’”’—‘“Counsel for 
strenuously 
stock of a state bank are not moneyed 


relator 


insists that shares of | 


STOCK ‘ 


In a broad- 


Phrases: 


capital. This position cannot be 
maintained. . . . The shares do 
come within the term ‘moneyed capi- 
tal’ beyond any doubt.” State v. 
Mady, (Mont.) 272 P. 691, 694 (con- 
struing tax statute). 


“Money capital” 40 C.J. p 1496 text 
and notes 70-74. 


96. “Money” 40 C.J. p 1489. 
“Operation” 46 C.J. p 1113. 


97. State v. Cheraw, etc., R. Co., 
16 S.C. 524, 528. 


‘Tt makes no difference how the 
money is obtained, whether by labor, 
by borrowing, or otherwise.’ State 
va Reka etc. BR; -Co., 216 PSC 524, 
528. : 


98. 
supra. 


99. Richardson v, Carlton, 80 N.W. 
532,109 Iowa 515, 520; State’ v. 
Cheraw, etc., R. Co., 16 S.C. 524, 528. 


[a] “Common stock” applied to 
capital invested in partnership busi- 
ness. Richardson v. Carlton, 80 N. 
W. 532, 109 Iowa 515, 520. 


“Partnership” see Partnership § 1. 


1. Worcester D. [quot Com. v. 
Danville, etc., R. Co., 2 Pearson (Pa.) 
400, 401]. But see Morrice v. Aylmer, 
L. R. 10 Ch. 148, 154. 


State v. Cheraw, etc., R. Co., 


[a] “Joint stock capital in a com- 
pany is a perfectly different thing 
from stock in the public funds.” 


arise v. Aylmer, L. R. 10 Ch. 148, 
154. 


“Public funds” see Public § 40. 
“Public security” see Public § 74. 


2)" Tucker® vy. ‘Curtin, 148 EF: 929, 
934, 78 C.C.A, 557; State v. Cheraw, 
ete:, BR. Co.,.16.S8.C, 524, 528. 


[a] “In England the word ‘stock’ 
‘includes, also, certain public and pri- 
vate obligations, usually known with 
us as bonds.’’ Tucker vy. Curtin, 148 
BY2929; 19347 8i°C. CAP 5574 Emod “in 
another respect} 253): WY OL, 82=CiC7A. 
'225]. _But see Seller v. Bright, [1904] 
2 K. B. 446, 448 (where the words 
“stock or shares’? was held not to in- 


clude ‘‘debentures” or ‘debenture 
stock’’). 
[b] ender not stockholder.—‘If 


the money is borrowed, it is repre- 
sented in the hands of the lender by 
bonds, notes or other papers, .. . 
sometimes called stocks. But in such 
cases the lender is not a stock-holder 
in the business.” State v. Cheraw, 
rete, Ry Co, 16 S.C. 524,528. 


“Government securities” 
ernment § 14. 


“Securities” 56 C.J. p 1278. 


3. Bouvier L. D. [quot Lockwood 
v. Weston, 23 A. 9, 61 Conn. 211, 216]. 


[a] “The indebtedness of states is 
sometimes represented by stocks,” 
Bouvier L. D. [quot Lockwood vy. 
Weston, 23 A. 9, 61 Conn. 211, 216]. 


“Indebtedness” 31 C.J. p 411. 
“State indebtedness” see States 59 


see Goy- 


lic funds or securities;! and, sometimes, papers se- 
curing loans, such as bonds, notes or governmental 
securities;2 and state indebtedness,* or obligations.* 
When used in wills, the word has, in order to carry 
out the testamentary intent, been even more broadly 
construed® as embracing all of a personal estate not 
otherwise specifically disposed of.® 

“Bank 


“preferred or preference i 
stock,”2° “stock in possession,”!? and “substantially 


“debenture stock,’’® 


stock,”® “proprietary 


stock,”* 


Gul: 


4 In re Opinion of the Justices, 
128 A. 812, 814, 81 N.H. 573. 


[a] “The term ‘stocks’ of a state 
merely refers to state obligations.” 
In re Opinion of the Justices, 128 A. 
812, 814, 81 N.H. 573 (construing fed- 
eral grant under 12 U.S.St.atL. p 503 
c 130 §§ 2, 4, requiring investment of 
fund in “stock” of the United States 
or of the states, etc.). 


“Obligation” 46 C.J. p 846. 


5. See Tomlinson v. Bury, 14 N.E. 
137, 140, 145 Mass. 346, 1 Am.S.R. 464; 
Clark y. Atkins, 90 N.C. 629, 640, 47 
Am.R. 538, 


6 Sweitzer’s Est., 9 Pa.Co. 49, 53 
(construing the phrase “the rest or 
nine-tenths of my available stocks’). 


7. Tomlinson v. Bury, 14 N.E. 137, 
140, 145 Mass. 346, 1 Am.S.R. 464; 
Clark v. Atkins, 90 N.C. 629, 640, 47 
Am.R,. 538. 


[a] As describing deposits.—‘‘The 
words ‘bank stock’ are to be construed 
as describing the testator’s deposits 
in various savings banks. He had no 
shares of the capital stock of any 


bank.” Tomlinson v. Bury, 14 N.E. 
137, 140, 145 Mass. 346, 347, 1 Am, 
S.R. 464. But see Clark v. Atkins, 


90 N.C. 629, 640, 47 Am.R. 538 (hold- 
ing the phrase did not refer to money 
deposited in bank, in view of other 
disposition thereof by the testatrix). 


[b] Held to refer to bonds.—‘“It 
was her intention to bequeath ... 
the state and railroad bonds which 
she had on deposit in the Citizens’ 
Bank, and calling them ‘bank stock’ 
was the result of ignorance or inad- 
vertence.” Clark v. Atkins, 90 N.C. 
629, 640, 47 Am.R. 538. : 


“Bank stock” see Banks and Bank- 
ing §§ 31-59 (state bank), §§ 592-602 
(national bank). 

8 Morrice v. Aylmer, L. R. 10 Ch. 
148, 154; Sellar v. Bright, [1904] 2 
K.B. .446, 447; In re Bodman, [1891] 
3 Ch, 135, 138. See also Corporations 
§ 557 text and note 52. 


{a] “Debenture stock is borrowed 
money capitalized for purposes of 
convenience.” In re Bodman, [1891] 
3 Ch. 185, 188 [quot Sellar v. Bright, 
[1904] 2 K.B. 446, 447]. 

{b] “Stock in public funds” some- 
what analogous.—‘It is possible that 
debenture stock in a railway company 
may be said to have some analogy 
to stock in the public funds.” Mor- 
rice v. Aylmer, L..R. 10 Ch. 148, 154. 


“Proprietary stock” distinenished 
see Corporations § 557 note 52 [a]. 


9. See Corporations §§ 559-586. 


10. In re Bodman, [1891] 3 Ch. 135, 
138 [quot Sellar v. Bright, [1904] 2 
K.B. 446, 449 (argument for defendant 
therein adopted as the basis of the 
opinion) }. 


“Debenture stock” distinguished see 
Corporations § 557 note 52 [a]. 


11. Adams v. Dick, 115 N.E. 227, 
229, 226 Mass. 46. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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all the stock ;”12_ also “available stocks,’ 


“mill 
stocks,’”!# “stocks, shares or rents,’’!® and “stocks 
that I have on interest.’ 


[§ 7] 2. As Adjective, in this sense, the term is 


often employed.17 


Stockjobber.t8 An individual who makes it his 
continuous occupation or life business to buy and 


sell securities is called a “stockjobber” or “share- 
jobber.”’?9 


Stockjobbing. It is said the word is not defined 
by law;*° but generally it is the business of dealing 
in stocks or shares;?+ the purchase and sale of 
stocks, bonds, ete., as carried on by jobbers who op- 
erate on their own account.?? 


Other phrases: “Stock association,”?? “stock 
broker,”?* “stock certificate,”?> “stock eompany,”?° 
“stock control,”’?? “stock eorporation,”2® “stock div- 
idend,”?® “stock exchange,’?° “stock holder,”?+ 
“stock insurance company,’’’? “stock ~loan,’?3 
“stock note,”*4 and “stock subscription.’’#> 


[a] Held not to constitute.—‘“It is 


STOCK 


26. See Stock Company post. 


[60 C.J.] 111 


[§ 8] F. In Law of Descent.?® In the law of de- 
scent,*7 the term is used metaphorically to denote 
the original progenitor of a family, or the ancestor 
from whom the persons in question are all descended, 
such descendants being called “branches.’’?’ The 
word, in this sense, signifies that person from whom 
a family is descended and also kindred or family ;*° 
the progenitor of a family and his direct descend- 
ants;*° the race or line of a family.*! 


Phrases: “According to ‘their stocks,’ ’’4? “le- 
gally representing their stocks,”4? “respective 
stocks,”** and “stocks of descent.’’4® 


[§ 9] G. Used To Express Readiness for Service 
or Use. The word is used adjectively, chiefly in 
phrases,*® as meaning habitually produced or used; 
kept in stock; ready for service at all times ;*? 
standard;*® “standing.”*® 


Stock article. One that is standard on the mar- 
ket,®° or with any particular firm.®! 


Stock beer.°? A light German beer, so called be- 
cause it is stored for ripening before being used ;°? 


567. 


plain that the obligations of persons 
who had sold stock short, to deliver 
certificates of such stock-on demand, 
utterly fails to constitute stock in 
possession.” Adams v. Dick, 115 N.E. 
227, 229, 226 Mass. 46. 

“Short sale”’ rey Gaming §§ 124, 277. 
See also Short § 4. 

12. Commissioner of Internal 
Revenue v. Shillito Realty Co., 39 F. 
(2d) 8380, 833. 

138. Sweitzer’s Hst., 9 Pa.Co. 49, 52. 

[a] Held to mean income-produc- 
ing portion of personal estate when 
used in a will to create a life inter- 
est in the residue of personalty. 
Sweitzer’s Est., 9 Pa.Co. 49, 52. 


14. Tomlinson v. Bury, 14 N.E. 
137, 140, 145 Mass. 346, 1 Am.S.R. 
464. 


15. Archer-Shee v. Baker, 95 L.J. 
K.B. 929, 935 (construed in tax stat- 
ute). : 

16. In re Bradley’s Est., 86 A. 291, 
238 Pa. 440. 

[a] Construed in will.— 

(1) The phrase held to mean produc- 
tive stocks and to refer only to divi- 
dend paying shares of corporate 
stock, and not nondividend paying 
shares. . In re Bradley’s Es- 
tate, 86 A. 291, 238 Pa. 440. 

[b] Held not to include mortgage, 
although bearing interest. In re 
Bradley’s Estate, 86 A. 291, 238 Pa. 
440. 

.17. See infra this section. 

18. See Brokers § 140 (liability of 

sharejobber or stockjobber). 


“Jobber” 33 C.J. p 835. 

19. Vanderbilt University 
Cheney, 94 S.W. 90, 116 Tenn. 259, 269. 

20. State v. Debenture Guarantee, 
etc., Co., Ltd., 26 So. 600, 51 La.Ann. 
1874, 1887. 


21. Century D. [quot State v. De- 
pbenture Guarantee, etc., Co., Ltd., su- 


pra]. 
' 92. Century D. [quot State y. De- 
benture Guarantee, ete., Co., Ltd., su- 


pra]. 
23. See Stock Association post. 


24. See Stock Broker post. 
25. See Stock Certificate post. 


27. Commissioner of Internal 
Revenue v. Shillito Realty Co., 39 F. 
(2a) 830, 832. 


28. See Stock Corporation post. 

29. See Stock Dividend post. 

30. See Stock Exchange post. 

21. See Stockholder or Sharehold- 
er post. 

32. See Stock Insurance Company 
post. 

83. See Building and Loan Asso- 


ciations § 72 text and note 55. 

34. See Fire Insurance § 122. 

35. See Stock Subscription post. 

36. See also Stirps ante; Wills 
[40 Cye 1448-1458, 1490-1497, 1514- 
LoL8 ys 

87. See Descent and Distribution 
§§ 25-110. - 

38. Black L. D. [quot In re Sam- 
son, 249 N.Y.S. 79,.83, 139 Misc. 490 
(rev 251 N.Y:S. 433, 237, 233 App.Div. 
173)]. See Davis v. Vanderveer, 23 
N.J.Eq. 558, 567. 

[a] Common-law word, not civil.— 
Davis v. Vanderveer, 23 N.J.Eq. 558, 
566 [cit 2 Blackstone Comm. pp 224, 
234]. 

“Ancestor” 2 C.J. p 1333. 

“Branch” 9 C.J. p 318. 

39. Bouvier L. D. [quot In re Sam- 
son, 251 N.Y.S. 433, 437, 233 App.Div. 
Lise (rey 249s Novwww (95 stoo.: Mise. 
490)]. 


“Family” 25 C.J. p 664. 
“Kindred” 35 C.J. p 914. 


40. Webster New Int. D. [quot In 
re Samson, 251 N.Y.S. 433, 437, 233 
App.Div. 173 (rev 249 N.Y.S. 79, 139 
Mise. 490)]. 


“Descendant” 18 C.J. p 792. 


41. Webster New Int. D. [quot In 
re Samson, 251 N.Y.S. 438, 487, 233 
App.Div. 173 (rev 249 N.Y.S. 79, 139 
Misc, 490)]. 

“Fine” 37 C.J. p 1261. 

“Race” 51 C.J. p 366. 

42. Davis v. Vanderveer, 23 N.J. 
Hq. 558, 567. 

[a] As meaning “per stirpes.”— 
Davis v. Vanderveer, 23 N.J.Eq. 558, 


“Per stirpes” 48 C.J. p 808 text and 
notes 53-55. 


43. Davis v. 
iq. 558,° 567%. 


44. In re Samson, 249 N.Y.S. 79, 83, 
139 Misc. 490 [rev 251 N.Y.S. 433, 438, 
233 App.Div. 173]. See Luhrs v. 
Eimer, 80 N.Y. 171, 179. 


[a] “Whe expression . . . means 
the progenitors of the _ different 
branches.” ‘In re Samson, 249 N.Y.S. 
79, 88, 189 Mise. 490 [rev 251 N.Y.S. 
433, 438, 233 App.Div. 173 (where it is 
said “the ‘respective stocks’ are de- 
termined by the nearest kin surviv- 
ing’’)]. s 

45. Luhrs v. Himer, 80 N.Y. 171, 
1795s In’ re-Samson, 25d INYaSt 480, 
437, 233 App.Div. 173 [rev 249 N.Y.S. 
79, 139 Mise. 490]. 


46. See cases infra this section. 
47. Century D. 


48. Warner Const. Co. v. Louis 
Hanssen’s Sons, 20 F.(2d) 483, 489. 


[a] Under contract for construc- 
tion of Veterans’ Hospital for United 
States, providing that description of 
items contained in _ specifications 
should be considered as standard, and 
that all finished hardware should be 
stock of approved manufacturers, 
held, that fact that much of hard- 
ware demanded to be furnished by 
constructing quartermaster was not 
kept on hand did not show that it was 
not “stock.” Warner Const. Co,: v. 
Louis Hanssen’s Sons, 20 F. a) 483, 
489. 


“Standard” 58 C.J. p 1317. 

49. Century D. 

“Standing” 58 C.J. p 1317. 

50. Warner Const. Co. yv. Louis 
Hanssen’s Sons, 20 F.(2d) 483, 489. 

51. Warner Const. Co. v. Louis 
Hanssen’s Sons, supra. iq 


[a] Constant quantity on hand not 
required.—A stock article ‘does not 
necessarily have to be at all times in 
quantities on the shelves.” Warner 
Const. Co. v. Louis Hanssen’s Sons, 
20 F.(2d) 4838, 489. 


52. “Beer” 7 C.J. p 1024. 


53. Century D. [quot Peo. 
O’Reilly, 114 N.Y.S. 258, 261, 129 et 
Div. 522]. 


Vanderveer, 23 N.J. 
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also called “lager beer.”54 


Stock sheets.°> In the glass trade, the sheets of 
glass which, when taken from the machines, are — 


squared and put in stock.*® 
STOCK ARTICLE.*’ 
STOCK ASSOCIATION.®? 
STOCK BEER.°® 
STOCKBROKER.®° 
STOCK CATTLE.*? 
STOCK CERTIFICATE.§®? 
STOCK CLOCK.°®* 
STOCK COMPANY.*+ 
STOCK CORPORATION.®5 
STOCK DIVIDEND.§°* 
STOCK EXCHANGE.®* 
STOCK HOGS.°®® 


Peo. v. 


[quot 
beer’ or 


54. Century OD. 
(‘Jager 


O’Reilly, supra 
“stock beer’’) ]. 

“Lager beer” 7 C.J. p 1024 text and 
note 46. 


55. “Sheet” 57 C.J. p 564. 


56. James H. Rice Co. v. Penn 
Plate Glass Co., 117 Ill.App. 356, 360 
[aff 75 N.E, 246, 216 Ill. 567] (adding 
“they are of different sizes’). 


57. See Stock ante § 9. 


58. See Agriculture §§ 4-26 (agri- 
cultural societies); Joint Stock Com- 
panies §§ 1, 2 (definition and nature), 
8-5 (distinguished from other organ- 
izations); Mines and Minerals § 822 
(mining joint stock company), §§ 
823-832 (mining corporations). 


“Association” see Associations § l. 
59. See Stock ante § 9. 


60. See Brokers, § 9 (defined), § 
12 (distinguished from ordinary 
broker), § 14 (included by word 
“proker” in tax laws), § 21 text and 
notes 97-99 (delegation of authority), 
§ 22 (duration of agency), § 29 (au- 
thority conferred), §§ 45-50 (title to 
stock held by broker); Commerce §§ 
25, 26 (purchase and sale of shares by 
broker .as_ interstate commerce); 
Gaming § 181 text and notes 65, 66 
(liability for gambling in stocks or 
futures). 


61. See Stock § 3. 


62. See Corporations §§ 657-697 
(invalid or irregular issue and reme- 
dies in respect thereto), §§ 698-709 
(definition and nature), §§ 710-722 
(necessity for and remedies on re- 
fusal to issue), §§ 824-828 (issue or 
tender of certificate in compliance 
with subscription contract), § 1034 
(negotiability of certificates), §§ 
1043-1050 (assignment, surrender and 
transfer of certificates as requisite of 
transfer of interest), §§ 1078-1080 
(delivery or tender as performance of 
contract of sale), §§ 1101-1147 
(pledge of and rights and remedies 
thereunder). See also Certificate 11 
C.J. p 78 text and notes 15, 16; Stock 
or Shares of Corporations post, and 
cross references thereunder. 


63. See Gaming § 106. 


64. See Corporations § 1; 
Surance §§ 45-66 (stock companies 
in insurance). See also Stock As- 


In- | 


STOCK—STOCK SUBSCRIPTION 


STOCKHOLDER or SHAREHOLDER.*? 
STOCK INSURANCE COMPANY.” 
STOCK IN TRADE.” 
STOCKJOBBER.”? 


STOCKJOBBING."® 

STOCK LAWS.’7! 

STOCK LEDGER."$ 

STOCK MORTGAGES."* 

STOCK NOTES."7 
STOCK or SHARES OF CORPORATION.’® 
STOCK POLICY.7® 

STOCK RAISER.*° 

STOCK RAISING.*? 

STOCK SHEETS.®? 

STOCK SUBSCRIPTION.®* 


sociation ante, and cross references 
thereunder; Stock Corporation post, 
and cross references thereunder. 


“Company” 12 C.J. p 220. 


65. See Corporations §§ 47, 
See also Stock Company ante, 
eross references thereunder. 


66. See Corporations § 1234 (de- 
fined), § 1239 text and notes 31-33 
(revocation of declaration), §§ 1241- 
1245 (rights to as between successive 
stockholders), §§ 1255-1263 (right to 
as between life tenant and remainder- 
man), § 4038 text and note 70 (injunc- 
tion restraining foreign corporation 
from paying stock dividend refused). 


“Dividend” 18 C.J. p 1406. See also 
Corporations § 1207. 


67. Stock exchange: 
general see Exchanges §§ 1, 2, 
(definition, nature and status). 
Entries on books of in evidence see 
Evidence § 1240 note 51 [b]. 


Stock exchange seat: 


As property in particular connections 
see Assignments for Benefit of 
Creditors § 247; Bankruptcy § 202; 
Creditors’ Suits § 95; Exchanges §§ 
35-39; Executions §§ 58, 939 text 
and note 79; Fraudulent Convey- 
ances § 41; Partnership § 178 note 
81 [a] (8); Receivers § 122 text 
and note 9; Taxation [87 Cye 788 
text and note 56]. 

Synonymous with 
Exchanges § 35. 


68. See Stock § 3. 


69. Stockholder or shareholder: 


In general see Corporations §§ 1264— 
1798. 


Of particular association, company or 
corporation see Agriculture §§ 4— 
6, 21-26; Banks and Banking §§ 62— 
119 (of banking corporations and 
associations in general), §§ 603-639 
(of national bank), § 865 (of sav- 
ings bank), § 974 (of loan, trust, 
and investment companies), §§ 1091, 
1142 (of Federal Reserve and mem- 
ber banks); Building and Loan As- 
Sociations §§ 33-47; Cemeteries §§ 
6, 7; Insurance § 50 (of stock com- 
pany), §§ 71-74 (of mutual com- 
pany), § 89 (rights and liabilities 
on consolidation, merger or trans- 
fer of assets), §§ 100, 105-112 
(rights and liabilities on dissolu- 


52. 
and 


In 


membership see 


tion, insolvency and liquidation) ; 
Joint Stock Companies §§ 28-39; 
Mines and Minerals § 822 (of joint 
stock mining company), § 830 of 
mining corporation), §§ 835-840 (of 
cost book mines in England); Rail- 
roads §§ 81-33; Street Railroads 
60 C.J.; Toll Roads [38 Cyc 366]; 
Waters [40 Cyc 825] (of irrigation 
and ditch company). 


70. See Insurance §§ 45-66. 


“Mutual insurance company” dis- 
tinguished see Insurance § 67 text and 
notes 60-66. 


71. See Stock § 5. 
72. See Stock § 7. 
73. See Stock § 7. 
74 See Animals §§ 580-609. 


Effect of stock laws see Railroads 
§§ 1460, 1461 (on care and liability as 
to animals about tracts), §§ 1470, 
1471, 1479 (on. duty - to: maintain 
fences, cattle guards, etc.), §§ 1536, 
1545 (on negligence in operation of 


trains), §§ 1581, 1584 (on owner’s 
contributory negligence), §§ 1637, 
1640 (on presumptions and _. bur- 


den of proof in action for killing or 
injuring animal). 


75. See Ledger 36 C.J. p 975 text 
and note 56. 


76. See Banks and Banking § 45. 

77. See Fire Insurance § 122. 

78. See Stock § 6. 
: oe See Insurance § 179 note 86 
al. 

80. See Stock § 3. 

81. See Stock § 3. 

82. See Stock § 9. 

83. Stock subscription: 


Banks and Banking §§ 34-88 (sub- 
scription to bank stock generally), 
§§ 592, 599 (national bank stock), 


§§ 1081-1085 (Federal Resérve 
banks), §§ 1131, 1133 (member 
banks). 


Bills and Notes § 875 (payment of by 
note). 


Cancellation of Instruments § 32. 


Corporations § 82 (by. sovereign 
state), § 83 (by municipality), §§ 
140, 155 (as a prerequisite of in- 
corporation and necessity of show- 
ing in application fcr charter), §§ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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STOCKYARD.** A place conducted for profit as 
a public market, with pens in which live stock are. 
received and kept for sale or shipment in interstate 


commerce.®® 


May be used adjectively*® as in the phrases “stock- 
yard owner,’’? and “stockyard services.?’88 


STOLEN.®°® 


321-327 (rights and liabilities be- 
tween promoters and subscribers 
to stock), §§ 752-1032 (contract for 
stock subscription generally and 
enforcement of rights and liabili- 
-ties thereunder), §§ 1686-1689 (un- 
paid subscriptions or calls as sub- 
ject of garnishment or attachment). 

Infants § 200 (by infant as avoid- 
able). 

Municipal Corporations §§ 4092-4108 
(by municipality). 


Railroads §§ 13, 27-30 (subscription 
for stock in railroad company), 
486 (subscription by railroad com- 
pany to stock in another railroad 
company). 


States 59 C.J. (by state). 


84. Stockyard: 
As nuisance see Nuisances § 282, 


Operation of not interstate com- 
merce see Commerce § 36. 
85. Nashville ‘Union Stockyards v. 


Grissim, (Tenn.) 280 S.W. 1015, 1018, 
(within Packers and Stockyards Act 
of 1921 U. S. Comp. St. Annot. Suppl. 
[1923] §§ 8716%4-8716%4Z). See Dela- 
ware, etc., R. Co. v. Central Stock- 
ae ete., Co., 10 A. 490, 43 N.J.Eq. 


[a] Yards excluded.—‘Yards with 
a superficial area of less than twen- 
ty thousand square feet do not come 
within the act. [Packers and Stock- 
yards Act 1921 (U. S. Comp. St. 
Annot. Suppl. 1923 §§ 8716%4- 
8716%4Z)].” Nashville Union Stock- 
yards v. Grissim, (Tenn.) 280 S.W. 
1015, 1018. - 


86. See cases infra notes 87, 88. 


87. Nashville Union Stockyards v. 
Grissim, (Tenn.) 280 S.W. 1015, 1018. 


[a] Statutory definition.— “The 
term ‘stockyard owner’ means any 
person engaged in the business of 
conducting or operating a stock- 
yard.” Packers and Stockyards Act 
of 1921 (U. S. Comp. St. Annot. Suppl. 
[1923] §§ 8716%-87164%Z) § 30la 
[quot Nashville Union Stockyards v. 


Grissim, (Tenn.) 280 S.W. 1015, 
1018]. , 
88. Nashville Union Stockyards v. 


Grissim, (Tenn.) 280 S.W. 1015, 1018. 


fa] Statutory . definition.—‘‘The 
term ‘stockyard services’ means serv- 
ices or facilities furnished at a stock- 
yard in connection with the receiving, 
buying, or selling on a commission 
basis or otherwise, marketing, feed- 
ing, watering, holding, delivery, ship- 
ment, weighing, or handling, in com- 
merce, .of live stock.” Packers and 
Stockyards Act of 1921 (U. S. Comp. 
St. Annot, Suppl. 1923 §§ 87164— 
8716144Z) § 301b [quot Nashville Union 
Stockyards v. Grissim, (Tenn.) 280 8. 
W. 1015, 1018]. 


89. See Steal § 3. 


Stolen goods see Steal § 3, and 
cross references thereunder. 


90. Stone: 


Common Lands § 12 (stone as subject 
of common). 


[60 C. J.—8] 


.Assoc., 


STOCKYARD—STONE 


STONE.°° 


erate size;°? 


Phrases: 


[60 C.J.] 118 


Karthy or mineral matter condensed 
into a hard state.°! 
is said to cover small pieces of rock or one of mod- 
and in particular connections®* it 
has been held to include “concrete,”®* and to mean 
“limestone,”®® but not “limerock.’?¢ 


“Artificial stone,”®? “brick or stone,”?® 


In its ordinary use, the word 


“building stone,”®® “lands chiefly valuable for build- 


Customs Duties § 31 text and notes 
65, 67 (marble as_ subject to 
customs duty), § 43 text and note 
31 [a] (duty on precious stones). 

Eminent Domain § 77 (stone on land 
taken by eminent domain). 


Mines and Minerals § 12 text and note 
81 °(stone as a mineral). 


See also Cobble 11 C.J. p 938; Cobble: 
stone 11 C.J. p 938; Fossils 26 C.J. 
p 1002; Gem 28 C.J. p 608; Jet 33 
C.J, p 883; Jewel 33 C.J. p 834; Peb- 
ble 48 C.J. p 777; Precious Stone 
49 C.J. p 1320; Riprap 54-C.J. p 844; 
Rock 54 C.J. p 1099; Rock Excava- 
eee C.J. p 1100 text and notes 


91. Jenkins v. Johnson, 13 F.Cas. 
No. 7,271, 9 Blatchf. 516, 519, 5 Fish. 
Pat.Cas. 433. See Johnston v. Har- 
rington, 31 BP. 316,>5. Wash. 78, 78. 


[a] Held mineral.—‘‘That stone is 
a mineral will hardly be disputed. 
It has been’ recognized as such by the 
duly authorized department of the 
government.” Johnston v. Harring- 
ton, 31 P. 316, 5 Wash. 73, 78 (hold- 
ing that building stone belongs, as a 
mineral product, to owners of mining 
claims under the United States stat- 
utes). See also Mines and Minerals § 
12 text and note 81. 


[b] Included in “other mineral 
product.”—Johnston v. Harrington, 
31) PR. 316, .5, Wash: 73,78. 


[ec] Shaped blocks included.— 
Fisher v. Lee, 12 A.&E. 622, 623, Arn. 
&Hs 11-4 Pe& Dy 447, 40. EC.b. sit 
(holding that blocks reduced to cer- 
tain dimensions according to order 
and squared for use as railway sleep- 
ers properly subject to toll as “‘stone” 
rather than ‘‘merchandise’’). 


92. Dionne v. West Paris Bldg. 
(Me.)' 139° “A. 497%, 498 Lert 
Webster D.]. 


[a] Agreement “to ‘excavate the 
earth, stone, - and all other ma- 


terials’ ...is not broad enough to 
cover blasting and removing the 
ledge.”’ Dionne v. West Paris Bldg. 


Assoc., (Me.) 139 A. 497, 498. 


[b] “Ledge” distinguished.—D1- 
onne v. West Paris Bldg. Assoc., 
oe 139 A. 497, 498 [cit Webster 

mile 


[ce] “Rock” distinguished.—Di- 
onne v. West Paris Bldg. Assoc., 
en) 139 A. 497, 498, [cit Webster 

sie 


93. See cases infra notes 94-96. 


94. Vicksburg v. Robinson, 74 So. 
617, 619, 113 Miss. 687. 


[a] Construing city charter provi- 
sion conferring power to provide for 
building of walks with stone, etc., the 
court- said: “Concrete: a) i... 2 be- 
ing composed of gravel, Portland ce- 
ment, and sand, when laid and dried 
and hardened, become equal in hard- 
ness and durability to natural stone, 
and may properly be classed as stone 
within the meaning of the original 
charter amendment.” Vicksburg v. 
Robinson, 74 So. 617, 619, 113 Miss. 
68 


. 


“Concrete” 12 C.J. p 391. 


95. Kelly v. Chicago, 61 N.E. 1009, 
193 Ill. 324, 8327; Shannon y. Hinsdale, 
54 N.B. 181, 180 Ill. 202, 204. 


[a] In fllinois.—“Among the in-- 
habitants of the village of Hinsdale, 
and contractors and builders there, 
the word ‘stone’ has a well known 
and established meaning and .. . 
means limestone.’ Shannon vy. Hins- 
dale 54 N.E. 181, 180 Ill. 202, 204 
[cit and dist Kelly y. Chicago, 61 N. 
He L009 M193 Mes B24. Some 


[b] Held not indefinite, in view of 
uncontradicted evidence as to mean- 
ing. Shannon vy. Hinsdale, 54 N.E. 
181, 180 Ill. 202, 204 (construing or- 
dinance providing for paving and con- 
struction of cross walks). 


“Yimestone” 37 C.J. p 664. 


96. Dunbar Lime Co. v. Utah-Ida- 
ho Sugar Co., 17 F.(2d) 351, 356. 


97. Dunbar Lime Co. v. Utah-Ida- 
ho Sugar Co., supra; Ex p. Morris, 
120 S.W. 1007, 1008, 53 Tex.Cr. 533. 


[a] ‘Concrete ie dgvancartiq 
ficial stone.’”” Ex p. Morris, 120 S.W. 
1007, 1008, 53. Tex.Cr, 5332 


98. Jefferson Park Land Co. v. 
Netting Land Co., 214 N.W. 108, 109, 
239 Mich. 377; Ex p. Morris, 120 S.W. 
1007, 1008, 56 'Tex.Cr, 533. 


[a] As meaning “solid brick or 
stone.”—Jefferson Park Land Co. vy. 
Netting Land Co., 214 N.W. 108, 109, 
239 Mich. 377. 


[b] Includes concrete.—A city or- 
dinance, prohibiting the erection of 
any building within fire limits, except 
buildings constructed of “brick”, or 
“stone,” held not to prohibit the con- 
struction of a concrete building, since 
“concrete” is either a species of brick, 
or is an artificial stone. Ix p. Mor- 
ris,’ 120 :S:W: 1007, 1008, 56;\'Tex.Cr- 
533. 


[e] “Stucco” not included.— 
Where contract and deeds contained 
restriction, ‘‘no building to be erect- 
ed on said premises unless of brick 
or stone construction,’ construction 
of two-story residence of brick veneer 
up to second story and stucco on sec- 
ond story held not to meet restriction. 
Jefferson Park Land Co. v. Netting 
Land Co., 214 N.W. 108, 109, 239 Mich. 
877. See also Deeds § 459. 


99. Dunbar Lime Co. v. Utah-Ida- 
ho Sugar Co., 17 F.(2d) 351, 356. See 
also Building 9 C.J. p 687 text and 


note 2 


[a] “Calcite” held not “building 
stone.”—(1) “The fact that calcite 
might be used in making artificial 
stone for building purposes or as an 
ingredient in making Portland ce- 
ment and white plaster . does 
not make the same building stone 
within the act of 1892 [amending Tim- 
ber and Stone Act 1878].” Dunbar 
Lime Co. vy. Utah-Idaho Sugar Co., 17 
F.(2d) 351, 356. (2) ‘Said stone can- 
not be quarried into blocks and used 
fori building"; purposes? \\\) 9%. 5-tagae 
least such use is not and would not 
be practical.” Dunbar Lime Co. v. 
Utah-Idaho Sugar Co., supra. 
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ing stone,” “natural stone,”? “stone, brick, or 
wood,”? “stone, stake or other land or line mark,”* 
and “stone suitable for building’’;® 


stones,”® and ‘flat stones.’’* 


May be used adjectively,® as in the phrases “stone 
building,”® “stone coal,”?° “stone curbing,’”’** “stone 


lands,’’!? and “stone quarry.’’+* 
STOOD.*+ 


STOOL PIGEON. A person employed as a de- 
The word is often applied as 
a term of reproach by law violators to one who gath- 


coy;*> a spotter.+® 
ers evidence.1* 


1. Dunbar Lime Co, v. Utah-Ida- 
ho Sugar Co., 17 F.(2d) 351, 356. 


2. Vicksburg v. Robinson, 74 So. 
617, 619, 118 Miss. 687. 


3. Vicksburg v. Robinson, 74 So. 
617, 618, 113 Miss. 687. 


[a] Concrete held included by 
phrase in describing side walk mate- 
rial. Vicksburg v. Robinson, 74 So. 
617, 618, 113 Miss. 687. 


4. State v. Wheeler, 152 S.W. 1037, 
127 Tenn. 58, 59. 


5. Dunbar Lime Co, y. Utah-Ida- 
ho Sugar Co., 17 F.(2d) 351, 355. 


6. Beckett v. Chicago, 75 N.E. 747, 
218 Ill. 97, 101; Kelly v. Chicago, 61 
N.E. 1009, 198 Ill. 324, 327; Kuester v. 
Chicago, 58 N.E. 307, 187 Ill. 21, 22; 
Lusk v. Chicago, 52 N.E. 54, 176 Ill. 
207, 209. 


7 Beckett v. Chicago, 75 N.E. 747, 
218 Ill. 97, 101; Holden v. Chicago, 
72 N.E, 435, 212 Ill. 289, 291, 62 -N.B. 
550, 194 Ill. 213, 214 [rev 56 N.B. 1118, 
185 Ill. 526]; Kelly v. Chicago, 61 
N.E. 1009, 193 Ill. 324, 327; Kuester 
v. Chicago, 58 N.E. 307, 187 Ill. 21, 


22; Lusk v. Chicago, 52 N.E. 54, 176 
Ill. 207, 209. 
[a] Well known meaning.—(1) 


“The term has a well known 
and commercial meaning among people 
engaged in the business of construct- 
ing street improvements; such 
stones are flat blocks of stone, used 
as supports for curb-stones, .. . 
these blocks are limestone, about six 
inches thick and fifteen inches square. 
- . . The term ‘flat stones’ is a well 
known term in connection with the 
business of setting stone curbing.” 
Beckett v. Chicago, 75 N.E. 747, 218 
Tll. 97, 101. (2) Rejection of evidence 
of such well known meaning held er- 
ror. Holden v. Chicago, 72 N.E. 435, 
212 Til. 289, 291, 62 N.B. 550, 194 Ill. 
213, 214 [rev 56 N.E. 1118, 185 I11. 
526]. But see [b] infra this note. 


[b] Held insufficient as descrip- 
tive term in an ordinance providing 
for curb stones in a street, unless 
there is evidence that it has a well- 
known local and technical meaning. 
Kelly v. Chicago, 61 N.E. 1009, 193 TIl. 
324, 327; Kuester v. Chicago, 58 N. 
EB. 307, 187 Ill. 21, 22; Lusk v. Chica- 
£0, 52 N.E. 54, 176 Ill. 207, 209. 


8. See cases infra notes 9-13. 


9. Ex p. Morris, 120. S.W. 1007, 
1008, 56 Tex.Cr.533. 


10. Myer v. Curry, 135 A. 234, 235, 
287 Pa. 489; McKelvy y. Wilkinsburg 
Domestic Coal Co., 128 A. 820, 283 Pa, 
227, 228. 


[a] “he words .. . are ide- 
fined as: ‘Mineral coal as _ distin- 
guished from charcoal.’” Standard 


D. [quot Myer v. Curry, 1385 A. 234, 
235, 287 Pa. 489]. 


STONE—STOP 
STOOP.?® 


also “curb 


of steps.?1 
STOP. 


used in a loose 
speed.?# 


from some. particular motion.?* 


Stopping. The antithesis of “going.”?® 


Phrases: “Stop, look and listen,”?® “stop . . - 
to fill,”27 and “where such trains stop”; 


In connection with buildings, a front 
porch;?® an uneovered platform?® before the en- 
trance of a house, raised and approached by means 


[$§ 1] A. As Verb.?? Ordinarily, to cease 


Sometimes it is 
sense as equivalent to slackening 


9. 28 


also 


“Geeularly’ stopped,”?® and “stopped still”;*° and 
Y 


[b] “fhe words . . . are used 
to designate the Pittsburgh seam of 
coal, one of the large veins in the dis- 
trict.” Myer v. Curry, 1385 A. 234, 
235, 287 Pa. 489. 


[c] May include “soft coal.”— 
“The [trial] court was of opinion that 
the coal was not ‘stone coal’ because 
ite was hsoftic.2” ls oWie, thinkesthe 
coal in question met the designation 
‘stone coal’ and that the court erred 
in determining otherwise.” Myer v. 
Curry, 135 A. 234, 235, 287 Pa. 489. 


11. Beckett v. Chicago, 75 N.E. 
TAT, 218 Ill..97, 101. 


12. Dunbar ‘Lime Co. v. Utah-Ida- 
ho Sugar Co., 17 F.(2d) 351, 355. 


13. State v. John Wunder Co., 196 
N.W. 961, 158 Minn, 134. 


[a] Held not “stone quarry.”—(1) 
“A sand and gravel pit is not a ‘stone 
quarry.’”’ State v. John Wunder Co., 
196 N.W. 961, 158 Minn. 134. (2) 
The ordinance giving the city council 
the power to control the location and 
operation of stone quarries within the 
city held not to apply to washed sand 
and gravel planis. State v. John 
Wunder Co., supra. 


“Quarry” 51 C.J. p 117. 
14. See Stand § 8. 


15. Century D. See State y. Ed- 
pends 220! Ro ALOT9F S10 835% 106% Ox: 


“Decoy” 18 C.J. p 31. 


16. State v. Edwards, 210 P. 1079, 
L083 LOG Or. be: 


“Spotter” 58 C.J. p 1306. 


17. State v. Edwards, 210 P. 1079, 
1088, 106 Or. 58 (“in a bootlegging 
case’’). 

18. See also Piazza 48 C.J. p 1178; 
Portico 49 C.J. p 1087. 


19. Morra vy. Laurel Realty Co., 
125 A. 8, 9, 100 N.J.Law 125, 126. 


“Porch” 49 C.J. p 1083. 
20. “Platform” 48 C.J. p 1228. 


21. Morra v. Laurel Realty Co., 
125 A. 8, 9, 100 N.J.Law 125, 126. 


[a] Within ordinance limiting 
height of one extending into street, 
the word held properly defined as in 
the text. Morra vy. Laurel Realty Co., 
125 A. 8, 9, 100 N.J.Law 125. 


22. See also Stand 58 C.J. p 1316; 
Stay599/C.F3p lene. 


23. Zeigler v. Northeastern R. Co., 
7 S.C. 402, 408. 


24. Zeigler vy. Northeastern R. Co., 
supra, 


“Slacken” 58 C.J. p 748. 
“Speed” 58 C.J. p 1286. 


25. Horowitz vy. Gottwalt, 


(N.J.) 
102 A. 930, 9381. 


[a] As equivalent of “stopped.”’— 
A charge that Traffic Act (P. L. 
[1915] p 287) § 2 par 10, did not re- 
quire of the automobile driver a full 
stop nor restrict the position of the 
automobile if the trolley car ‘had not 
“stopped” held correct, where clear- 
ance was sufficient; the word “stop- 
ping” being used in the act in the 
sense of stopped. Horowitz v. Gott- 
walt, (N.J.) 102 A. 930, 931. 


“Going” 28 C.J. p 712. 


26. See Robertson y. Pennsylvania 
R. Co., 86 A. 403, 180 Pa. 43, 46, 57 
Am.S.R. 620. See also Railroads §§ 
peapeae (duty to stop look and lis- 
ten). 


27. Banks y. Chicago, etc., R. Co., 
134 S.W. 1071, 1072, 153 Mo.App. 469. 


[a] In construing written contract 
for the transportation of less than a 
car load of horses, which stipulates 
for their transportation from one des- 
ignated point to another for delivery 
to a connecting carrier for delivery to 
destination, with the privilege of 
“stop” at named city ‘“‘to fill,’ the 
court said: “The words ‘Stop Cen- 
tralia Mo. to fill’ standing alone do 
seem obscure, but, considered in the 
light of: their context) cvs e Lhe 
meaning is clear and certain. They 
mean that a stop was to be made at 
Centralia to enable plaintiff to fill 
with other horses the partly loaded 
car. . . .* The argument that they 
might . mean that a_ stop 
should be made to enable the shipper 
to unload and feed for two weeks is 
based on an unnatural and strained 
construction of what is very plain 
and simple language.” Banks vy. Chi- 
cago, etc:, R: Co:.,° 134 Sow. 10T1) 10tz! 
153 Mo.App. 469. 


28. Allen vy. Lake Shore, etc., 
Co., 47 N.E. 1037, 57 OhioSt. 79, 84. 


{a] Regularity not implied.—In 
construing Ohio Rev. St. 3375a, pro- 
viding for the use of freight trains 
by physicians and_ sheriffs “between 
stations where such trains stop,” the 
court said: “This does not say and 
does not mean ‘between stations 
where such trains regularly stop, or 
are. sehéeduled toy stop. a. he 
words, ‘where such trains stop’ mean 
where they in fact stop.” Allen y. 
Lake Shore, etc., R. Co., 47 N.E. 1037, 
57 OhioSt. 79, 84. 


29. Allen y. Lake Shore, ete, R 
Co., 47 N.E. 1037, 57 OhioSt. 79, 85. 


30. Peck v. St. Louis Transit Co., 
77 S.W. 736, 737, 178 Mo. 617. i 


[a] “Stopped” compared.—‘There 
is really no difference in the meaning 
- ; » between ‘stopped’ and ‘stop- 
ped still’ except that perhaps the lat- 
ter is more emphatic.” Peck vy. St. 
Louis Transit Co., 77 S.W. 736, 737, 
178 Mo. 617. 


R. 
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x 


\ 


’ 


ee a ee ve 


el eal 


—__ Ne re Fy 


7. ee 


eT ae ere 


file> tis 
, 


RE Ne ENN TN eT AE RT Ne ee ee Re ere 


Pe ee re RS ee eee ee 


y 


also “where the trolley ear is stopping.’”’?! 


[§ 2] B. As Noun. 
employed.*? 


Phrases: “Bicycler’s stop,’’?* “came to a stop,’34 
“emergency stop,”’?> “full stop,’?® “legal stop,”?7 and 


“service stop.”3§ 


[§ 3] C. As Adjective the word is sometimes 


used.?® 
Stop valve. 


others and from the engines;*° 


Another phrase: 
STOPE.#* 


STOPOVER PRIVILEGE.‘ 
STOPOVER TICKET.*® 


As a noun, the word is also 


In steam engines, a valve fitted to the 
steam pipes where they leave the several boilers in 
such a way that any boiler may be shut off from the 
one which shuts 
off, in a pipe the flow of fluid in either direction.*? 


“Stop order.’’#? 


It is said to be a thing 


STOP—STORAGE 


7 51 
thing. 


STORAGE.*? 
to Place. 
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general public;*® and is defined as a ticket which 
gives one a right to stop at a station beyond the 
time of the departure of the train on which one 
came with the purpose of continuing one’s journey 
on a subsequent train.*? 


STOPPAGE.#$ 
obstruction*® or hindrance®® to doing a particular 


Ordinarily, the word means the 


STOP VALVE.*? 


[§ 1] A. As Noun—1. Referring 


Space for the safe keeping of goods.®# 


[§ 2] 2. Referring to Service. 
underlying idea of the various definitions of the 


It is-said that the 


word, as given by lexicographers is that of perma- 
nently keeping or holding goods to await some fu- 
ture contingency ;°° and that the term is not prop- 
erly applied to merchandise on hand for immediate 


well known not only in railroad cireles, but to the 


31. Horowitz v. 
102 A. 930, 931. 


_ [a] In sense of “stopped.”—‘That 
the word ‘stopping’ is used in the act 
irate; Act. Ceo l.. 1915 ip-287,). §. 2; 
par. 10] in the same sense as the 
word ‘stopped’ is clearly demonstrat- 
ed by the fact that in the section re- 
lating to the stopping of the car, it 
speaks of such car as ‘again started.’ ”’ 
Horowitz v. Gottwalt, (N.J.) 102 A. 


Gottwalt, (N.J.) 


930, 931. 
82. See cases infra this section. 
33. See Bicycler 7 C.J. p 1153 note 
8 [a]. See also Railroads § 1864. 


Distinguished from “legal stop” see 
infra note 37 [a]. 


34. Peck v. St. Louis Transit Co., 
UL eS.Wa 130, 131, . 14 8° Moe GLT: 


35. See Emergency 20 C.J. p 500 
text and note 18. 


36. Horowitz vy. Gottwalt, (N.J.) 
102 A. 930, 931; Robertson v. Penn- 
sylvania R. Co., 36 A. 403, 180 Pa. 43, 
46, 57 Am.S.R. 620. 


37. Robertson vy. Pennsylvania R. 
Co., supra. 

[a] “Bicycler’s stop” distinguish- 
ed.—Such an act held not a legal 
“stop,” within the rule requiring per- 
sons to stop, look, and listen at rail- 
way crossings, to comply with which 
the bicycler must dismount. Robert- 
son v. Pennsylvania R. Co., 36 A. 403, 
180 Pa. 43,.46, 57 Am.S.R. 620. 


88. See Service § 4 text and note 
76. 

39. See cases infra this section. 

40. Century D. [quot Ithaca Trac- 


tion Corp. v. Travelers’ Indemnity 


Co., 177 N.Y.S. 753, 756]. 


41. Ithaca Traction Corp. v. Trav- 
elers’ Indemnity Co, 177 N.Y.S. 753, 
755. 


[a] “Check valve” contrasted.— 
“The check valve is one which shuts 
off the flow in one direction only.” 
Ithaca Traction Corp. v. Travelers’ 
Indemnity Co., 177 N.Y.S. 753, 755. 


[b] “Globe valve” compared.— 
“The weight of evidence shows, how- 
ever, that the words ‘stop valve’ in- 
cluded ‘globe valve’ and that stop 
valves may be of any form of con- 
struction, globe or otherwise, so long 
as they shut off the flow of the water 
or the fluid in_ either direction.” 
Ithaca Traction Corp. v. Travelers 
Indemnity Co., 177 N.Y.S. 753, 755. 


-so being a stop valve. 


[ce] “Globe valve” similarly de- 
fined.—Ithaca Traction Corp. v. Tray- 
gies. fndemnity, Co.) hi TaN: vise hoo; 

5. 

[d] Policy insuring several boil- 
ers of Wickes vertical tube’ type 
against explosion, and defining ‘“‘boil- 
er’ to include the ‘‘steam, feed and 
blow-off piping to and including the 
stop valve nearest the boiler in any 


such piping,’ held not to cover the 


economizers used with four of the 
boilers, for heating water before it 
passes into the boilers proper; the 
valve nearest the boiler proper in the 
eonnection between it and the econo- 
mizer serving the purpose of shutting 
off the flow in either direction, and 
Ithaca Trac- 
tion Corporation v. Travelers’ Indem- 
nity.,Co., 177-N.Y-S.(\'753.. See also 
Boiler Insurance § 3. 


42. See Brokers § 29 text and 
notes 70-72; Gaming § 125. 

43. See Mines and Minerals § 102. 

44. See Carriers §§ 1239-1243. 

45. See Carriers §§ 1241, 1242 
(stopover privileges governed by 
ticket). y 

“Picket” [38 Cyc 302]. 
Carriers § 1107 et seq. 

46. Robinson v. Southern Pac. Co., 
88 P..94, 722, 105 Cal. 526, 556, 28 L.R. 
A. 773. ; 

{a] It is “so well known as to 
have gone into the common diction- 
aries of the language.’ Robinson v. 
Southern Pace. R. Co., 38 P. 94, 722, 105 
Cal. 526, 556, -28 L.R.A, 773. 

47. Webster D. (sub verbo ‘‘stop’’) 
[quot Robinson v. Southern Pac. R. 
Co., 88 P. 94, 722, 105 Cal. 526, 556, 
28a RA. Wie). 

48. Stoppage in transitu see Car- 
riers §§ 320-322; Sales §§ 889-904. 


49. “Obstruction” 46 C.J. p 890. 
50. “Hindrance” 29 C.J. p 756. 
51. The Cogne, 20 F.(2d) 698, 701. 


[a] Held not to require complete 
stoppage.—The Cogne, 20 F.(2d) 698, 
701 (construing word in charter party 
with reference to loading). See also 
Shipping §§ 268, 269, 303-306. 

52. See Stop § 3. 

53. See also Store post. 


Cross references: 
Attachment §§ 590-783 (attached 
property). ; 


See also 


sale and disposition;®® and hence it may be defined 


Bailments §§ 57-66. i 


Carriers §§ 323-327 (pending trans 
portation or delivery), §§ 345-349 
(as warehousemen), § 362 (storage 
generally), § 696 (charges), § 722 
(lien), §§ 1589-1592 (passenger’s 
effects). : 

Chattel Mortgages § 408 (storage lien 
on mortgaged property). 


Confusion of Goods § 14. 


Evidence § 1523 (storage receipts), § 
1670 (parol evidence). 


Explosives §§ 5-11. : 

Intoxicating Liquors § 116 note 94 
[ce] (storage of intoxicants in oth- 
er than licensed place). 

Municipal Corporations § 578 (regula- 
tion of storage houses). 

Shipping § 530 (storage of goods up- 
on consignee’s refusal to accept). 

Warehousemen [40 Cye 400, 450-462]: 
(charges and lien). 


54. Webster Int. D. See Chicago 
Great Western R. Co. v. Davis, 1 F. 
(2a) 729, 732. : 


[a] In tax statute.—(1) A place 
where lumber is merely piled await- 
ing shipment, not owned or hired by 
the owner of the lumber, held not. 
a “storage’’ occupied by him within 
the meaning of a statute taxing per- 
sonalty at such storage. Monroe v.. 
Greenhoe, 19 N.W. 569, 54 Mich. 9, 11 
[cit and foll Osterhout vy. Jones, 19 
N.W. 964, 54 Mich. 228, 229 and dist. 
Hood v. Judkins, 28 N.W. 689,. 61 
Mich. 575, 579]. (2) But ground hir- 
ed and used to*pile lumber for the 
purpose of seasoning held to be a stor-. 
age occupied by the person so using® 
it. Hood v. Judkins, supra. 


[b] Implies reasonably safe place.. 
—Chicago Great Western R. Co. v. 
Davis, 1 F.(2d) 729, 732. 


55. In re Roberto, 167 N.Y.S. 397, 
400, 180 App.Div. 143. 


56. In re Roberto, supra. See Du- 
gan vy. Harry J. McArdle, Inc., 172 N. 
Y.S. 27, 28, 184 App.Div. 570; Walsh 
vy. EF. W. Woolworth Co., 167 N.Y.S. 
894, 395, 180 App.Div. 120. 


[a] Within Workmen’s Compensa-. 
tion Law.—(1) Coal dealer selling at 
retail as fast as possible and storing 
coal only for the purpose of immedi- 
ate sale, though he had at times stored 
coal during the summer for sale dur- 
ing the winter, held not engaged in 
the business of “storage” within 
Workmen’s Compensation Law (Con- 
sol. Laws, c. 67) § 2, group 29, so that 
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as warehouse service;>? 


Phrases: 


[§ 3] B. Used Adjectively. 


the dependent of an employé injured 


while loading coal was not entitled 


to compensation thereunder. In re 
Roberto, 167 N.Y.S. 397, 399, 180 App. 
Div. 148. (2) Employer dealing in 
domestic fruit-and vegetables, not in- 
volving storage, except as incidental 
thereto, at a place having a sign read- 
ing “Wholesale Vegetable and Fruit 
Market,’ held not engaged in busi- 
ness of “storage” within above cited 
section. Dugan v. Harry J. McArdle, 
Inee, he INV. 62 7. 28,0184, App. Div, 
570. (3) Employer whose business it 
was to keep men upon the city dumps, 
picking bottles from the junk and 
refuse there, taking them to its ware- 
house, washing, steaming, and sort- 
ing them according to kind, and keep- 
ing them until sold; and also to buy 
new bottles and bottles from second 
hand dealers and junk dealers, held 
not engaged in business of ‘‘storage’”’ 
within same section. Kronberger v. 
Hariem Bottle Co., 167 N.Y.S: 400, 
401. (4) Employer whose business 
was retail trade,—a five and ten cent 
store,—the warehousing or storing of 
goods by the employer being purely 
incidental to the carrying on of a re- 
tail. business, held not engaged in 
business of ‘“storage’’ within same 
section. Walsh v. F. W. Woolworth 
ae 167 N.Y.S. 394, 397, 180 App.Div. 


57. Chicago Great Western R. Co. 
vy. Davis, 1 F.(2d) 729, 732. 


[a] Implies some degree of serv- 
ice.—Where a shipment of steel posts 
earried by arailroad under a uniform 
bill of lading, which were not taken 
away by the consignee, were removed 
by the railroad company from the un- 
loading platform and piled on the 
open right of way, near a public road, 
from which place a large number of 
the posts were stolen, the court, in 
rejecting the railroad’s claim for 
storage charges, said: ‘‘The posts in 
question were not placed or stored in 
a depot warehouse or other inclosure. 
They were not guarded or kept under 
any supervision. . . . They were, 
in short, exposed to every hazard 
against which storage is intended to 
euard. i...) L am “constrained, to 
the conclusion that the language of 
the uniform bill of lading, ‘reasonable 
charge for storage’ implies that stor- 
age in some degree within reason has 
been supplied. I do not think that 
the posts in question, were in this 
ease given storage within the con- 
templation of the uniform bill of lad- 
ing.’ Chicago Great Western R. Co. 
v.. Davis, 1 B.(2da) 729, 732. 


“Warehouse” 
{40 Cyc 400]. 


58. Okl. St. (1893) c 30 art 2 § 13, 


see Warehousemen 


58) "OKI. Sty (1893). ¢ 380) art 2 § 13 
[quot Walker v. Hikleberry, 54 P. 
558, 7 Okl. 599, 601]. 

“Deposit” 18 C.J. p 559. See Deposi- 


taries § 1. 


“Gratuitous deposit” and “deposit 
for hire” see Depositaries § 2 text and 
notes 29-32. 


60. Re Hobbs and City of Toronto, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


and in a statute,°*® the 
word has been defined as a deposit not gratuitous.°? 


“Place of storage only,”®° “purpose of 
storage,”*! “reasonable charge for storage,”®? “stor- 
age and keeping of crude petroleum,’** and “stor- 
age of all kinds and storage for hire. 


The word is often 


Lare synonymous.” 


STORAGE—STORE 


STORE.*+ 
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6 Dom.L.R. 8, 9, 4 Ont.W.N. 31, 23 


Ont.W.R. 8. 


61. Re Hobbs and City of Toronto, 
6 Dom.L.R. 8, 4 Ont.W.N. 31, 23 Ont. 
W.R. 8. 


62. Chicago Great Western R. Co. 
v. Davis, 1 F.(2d) -729, 732 (constru- 
ing phrase in uniform bill of lading). 
See also Carriers § 696. 


63. Lee vy. Vacuum Oil Co., 7 N.Y. 
S. 426, 431, 54 Hun 156. 


64 Dugan v. Harry J. McArdle, 
Inc., 172 N.Y.S. 27, 28, 184 App-.Div. 
570; Kronberger v. Harlem Bottle 
Co., 167 N.Y.S. 400, 401; In re Roberto, 
167 N.Y.S. 897, 400, 180 App.Div. 143; 
Walsh v. F. W. Woolworth Co., 167 
N.Y.S. 394, 396, 180 App.Div. 120. 


65. See cases infra this section. 


66. Atlantic Refining Co. v. Van 
Valkenburg, 109 A. 208, 265 Pa. 456. 


67, Keith v. Poinsett County 
Drain. Dist. No. 7, (Ark.) 36 S.W.(2d) 
59; 61. 


[a] “Reservoir” synonymous.— 
In action for damages arising from 
construction of certain drainage 
works which the attorney described 
as a “reservoir” and the engineer, as 
a “storage basin,” the court said: 
“After quite a bit of argument they 
were unable to state the difference 
between a reservoir and a storage 
basin. Neither do we see any differ- 
ence. It appears to us that the two 
Keith v. Poinsett 
County Drain, Dist. No. 7, (Ark.) 36 
S.W.(2d) 59, 61. 


' “Reservoir” 54 C.J. p 701. 
68. See Battery 7 C.J. p 1012. 


“Primary battery” and “storage or 
secondary battery” compared and dis- 
baa hate see 7 C.J. p 1012 note 11 
[a]. 


69. State v. Farmers’ Hlevator Co., 
231 N.W. 725, 727,.59 N.D. 679; New 


Aberdeen Equity Exch. v. Heller, (S. 
Di.) 237 NeW. 777, T78. 
70. Atlantic Refining Co. v. Van 


Valkenburg, 109 A. 208, 209, 265 Pa. 
456. 


[a] Under tax  statute—Under 
Act May 2, 1899 (P. L. 184) § 1, im- 
posing on each “vendor” or ‘dealer’ 
in “goods, wares, and merchandise” 
an annual license and mercantile tax 
and Act April 22, 1846 (P. L. 489), 
as interpreted by Act Feb. 27, 1868 
(P. L. 43) § 1, imposing such tax on 
a manufacturer having a store or 
warehouses apart from the factory 
for purpose of selling goods, a com- 
pany engaged in refining oil and 
manufacturing certain products 
thereof and maintaining. storage and 
distribution stations for goods manu- 
factured both by itself and others, 
and from which its trucks starting 
from its factory relayed and refilled 
on orders through its main factory, 
held liable for such tax, as the sta- 
tions were not mere storage houses, 
but partly sales stores. Atlantic Re- 
fining Co. v. Van Valkenburg, 109 A. 
208, 209, 265 Pa. 456. 


‘ 


used adjectively,*® as in the following phrases: 
“Storage and distribution points,’°* “storage ba- 
sin,”®? “storage battery,”®5 “storage contract,”®° 
“storage houses,”*° “storage reservoir,”’*+ “storage 
ticket,”"? and “storage track.” 

[§ 1] A. As Noun?°—1. In General. 


A broad word,’?* employed in many senses,** and 
variously defined.*® 


71. Barnum v. Handschiegel, 173 N. 
W. 593, 594, 108 Neb. 594. 


[a] Held not “storage reservoir.” 
—A dam built across a creek chan- 
nel from bank to bank to impound 
water comes within the exception 
noted in section 3444, Rev. St. 1913, 
which provides that ‘a reservoir con- 
structed for the purpose of holding 
water back and raising it in order 
that it may be applied to lands of a 
higher level or given a greater head 
for power, shall not be considered a 
storage reservoir.” Barnum v. Hands- 
chiegel, 173 N.W. 593, 594, 103 Neb. 
594. 

72. State v. Farmers’ Elevator Co., 
2at N-W., 0295. 127, 59 IN. D679; pNew, 
Aberdeen Equity Exch. v. Heller, (S. 
D.)- 237 NW 777, TT8s 


73. St. Louis S. W. R. Co. of Texas 
v. Pope, 86 S.W. 5, 98 Tex. 535, 538. 
See also Side track 58 C.J. p 712 text 
and notes 30-34. 


[a] Phrase explained.—In describ- 
ing the locus of an accident, the 
court said: “At a station on appel- 
lant’s line . . . there were five 
side tracks called storage tracks. 
These were not used for the placing 
of cars for loading or unloading, but 
were designed and used for the stor- 
ing of cars by incoming trains to be 
incorporated in subsequent outgoing 
trains.” St. Louis S. W. R. Co. of 
Texas v. Pope, 86 S.W. 5, 98 Tex. 535. 


74 See also Storage ante; Store- 
keeper post. 


75. See also Shop 58 C.J. p 689; 
Storehouse post; Storeroom post. 


Larceny §§ 70-73 (larceny from 
store, shop, or warehouse). 


76. Pitts v. Vicksburg, 16 So. 418, 
72 Miss. 181, 184; Continental. Paper 
Bag Co. v. Bosworth, (Tex.) 276 S.W. 
170, 171. See Gunther v. Atlantic 
Refining’ Co., 121. A..58, 54, 277 Pa. 
289 (“broadly defined’). 


[a] “In American usage, the word 
‘store,’ when employed to designate a 
place of business, is a broad one.” 
Continental Paper Bag Co. v. Bos- 
worth, (Tex.) 276 S.W. 170, 171. 


[b] “It is broad enough to em- 
brace any store... . . Until the leg- 
islature undertakes the work of 
classification of stores generally, we 
must hold the generic term used in 
the code to embrace every species of 


store not otherwise particularly 
named and taxed.” Pitts v. Vicks- 
burg, 16 So. 418, 72 Miss. 181, 184 


(construing privilege tax statute). 
77. See cases infra this note. See 
also infra §§ 2-6. 


[a] Of different kinds.—(1) ‘There 
are many different kinds of stores.” 
Divine v. George, 166 P. 242, 244, 63 


Colo. 341. (2) “The store may be for 
the sale of dry goods, clothing, 
groceries, drugs, or any other arti- 


cle of merchandise kept for sale.” 
Pitts v. Vicksburg, 16 So. 418, 72 Miss. 
181, 184 [quot Craig v. Pattison, 21 
So. 756, 74 Miss. 881, 884]. 


78. Divine v. George, 166 P. 242, 
248, 63 Colo. 341; Just v.-Stewart, 23 


t 


ee SN NT ee ee 


ee ee 


a a |, 


\ 


ee re ee Te Oe ee Ee ee Pp Pee Ne 


[§ 2] 2. In Sense of Place*°—a. Of Sale. 
noun has a popular,®° settled, known,*! and well de- 
fined legal signification,** well understood by every 
person, s3 as meaning a building,** or room,’® in 


which goods of any kind,*® or goods, 
chandise,*‘ are kept for sale; 


Man. 517, 522. See also infra §§ 2, 


[a] “According to Webster the 
word ‘store’ has many meanings.’ 
Divine -v. George, 166 P. 242, 243, 68 


Colo. 341. 


{b] “The Century Dictionary gives 
a variety of definitions of the word.” 
Just v. Stewart, 23 Man. 517, 522. 


79. Burglary §§ 37-47 (burglary of 
store or similar building). 


Fire Insurance § 265 (vacancy or 
nonoccupancy). 


80. Sparrenberger v. 
481, 484, 25 Am.R. 643; 


State, 53 Ala. 
Campbell v. 


State, 282 S.W. 4, 5, 170 Ark. 936. 
ee Com. v. McMonagle, 1 Mass. 


82. People v. Tubog, 49 Philippine 
620, 624 (‘in criminal statutes’’). 


83. Toronto v. Foss, 27 Ont.L. 264, 
270, 8 Dom.L.R. 641 [appeal dism 27 
Ont.L. 612, 614, 22 Ont.W.N. '597, 22 
Ont.W.R. 328, 10 Dom.L.R. 627]. 


84 Worcester D. [quot Salomon v. 
Pioneer Co-operative Co., 21°Fla. 374, 
384, 58 Am.R. 667; People Vv. Tubog, 
43 Philippine 620, 624]; Barth =v. 
State, 18 Conn. 432, 439; Com. v. Mc- 
Monagle, 1 Mass. 517; Richards v. 
Washington F. & M. Ins. Co., 27 N. 
W. 586, 60 Mich. 420, 425; Orsdol v. 
Hutcheroft, 163° P:-978, 979,83 Or..567. 
See Hayes v. Kirkwood, 69 P. 30, 136 
Cal. 396, 398; Pottkamp v. Buss, (Cal.) 
Shae. tial ak22)s “Eooper vy. Karnis= 
worth, 128 Mass. 487, 488; Rogers v. 
Snow, 118 Mass. 118, 124; Toms -v. 
Williams, 2 N.W. 814, 41 Mich. 552, 
559; Lanpher v. Glenn, 33 N.W. 10, 
37 Minn. 4, 5; Riddle v.-Littlefield, 53 
N.H. 503, 506, 16 Am.R. 388. 


“fa] As building.—(1) ‘Building’ 
as statutory word of description 
held not supplied by ‘“‘store’’ in an 


indictment. Com. v. McMonagle, 1 
Mass. 517 [cit People v. Tubog, 49 
Philippine 620, 624]. (2) “The Ameri- 
‘can word ‘store’ applies to the build- 


ing.” Richards v. Washington F. & 
M- Ins. Co., <27 N.W..-586, 60° Mich. 
420. (3) ‘‘The ‘word ‘store,’ as ap- 


plicable to a building, is used in a 
more extensive sense in this country 
than in . . [England].’”” Barth v. 
State, 18 Conn. 432, 439. (4) “The 
word ‘store’ has in this state a set- 
tled, known meaning and is not used 
otherwise than as and for the name 
of a building.” Com. v. McMonagle, 


supra. 4 
[b] Including land.—(1) Convey- 
ance of “store” etc. held to pass land 


with the building. Pottkamp v. Buss, 
(Cal.). 31: P. 1121, 1122.. (2) “Devise 
{of two. stores] . covered the 
land appurtenant to the _ stores.” 
Toms v. Williams, 2 N.W. 814, 41 
Mich. 552, 560. (3) Lease of “store” 
held to include land under it. looper 
v. Farnsworth, 128 Mass. 487, 488; 
Rogers v. Snow, 118 Mass. 118, 124; 
Lanpher v. Glenn, 33 N.W. 10, 37 
Minn. 4, 5. 


[c] Including outside of walls.— 
“The premises conveyed by the word 


a business establish- 
ment where personalty is kept and sold, and inei- 
dently gotten in salable condition;8* a house’? used 


STORE 


The 


wares, and mer- 


‘store,’ [in a lease of a‘store’ in a des- 
ignated building], includes not only 
the inside of the premises conveyed, 
but also the outside up to the floor of 
the second story.” Riddle v. Little- 
field, 53 N.H. 508, 506, 16 Am.R. 388. 


[ad] Separate building.—‘In the 
country the designation of a _ well- 
known ‘store’ not near any other 
houses . - would certainly include, 
as part of the ‘place,’ a building on 
the trading premises used in connec- 
tion with the business,’ and such use 
of the building held to agree with the 
designation of the “store” to which it 
belongs as the place for holding an 
election. Hayes v. Kirkwood, 69 P. 
30, 136 Cal. 396, 398. 


“Building” 9 C.J. p 683. 


85. Worcester D. [quot Salomon vy. 
Pioneer Co-operative Co., 21 Fla. 374, 
384, 58 Am.R. 667; People v. Tubog, 
49 Philippine 620, 624]. 


“Room” 54 C.J. p 1102. 


86. Worcester D. [quot Salomon v. 
Pioneer Co-operative Co., 21 Fla. 374, 
384, 58 Am.R. 667; People v. Tubog, 
49 Philippine 620, 624]. 


“Goods” 28 C.J. p 720. 


87. Van Orsdol v. Hutchcroft, 163 
oP? 9785-979, 83 Or. SO, 


{a] On Pacific Coast.—‘The word 
‘store,’ aS used on the Pacific Coast, 
means a building in which goods, 
wares, and merchandise are kept for 
sale.’ Van Orsdol v. Hutcheroft, 163 
P2985 59793783 Or 567. 


“Goods, wares, and merchandise” 
283C. Js p 126. 


88. Continental Paper Bag Co. v. 
Bosworth, (Tex.) 276 S.W. 170, 171. 


“Business establishment” 9 C.J. p 
1104 text and note 60. 


89. “House” 30 C.J. p 472. 


90. Simpson v. Commonwealth, 244 
S.W. 912, 918, 196.Ky. 403. 


91. Sparrenberger v. State, 53 Ala. 
481, 484, 25 Am.R. 643; Campbell v. 
State, 282 S.W. 4, 5, 170 Ark. 936. 


92: Kelly v. Theo. Hamm Brewing 
Co., 168 N.W. 131, 132, 140 Minn. 371. 


[a] Similar definition.—‘A build- 
ing, especially for the sale of goods.” 
Worcester D. [quot People v. Tubog, 
49 Philippine 620, 624]. 


93. “Place” 48 C.J. p 1211. 


94. Folkes v. State, 63 Miss. 81, 84 
[quot Warburton- Beacham Supply Co. 
y. Jackson, (Miss.) 118 So. 606, 608]. 


95. Webster D. [quot Salomon v. 
Pioneer Co-operative Co., 21 Fla. 374, 
884, 58 Am-R. 667; Martin v. Port- 
land, AST Zi Sak Me. 293, 297; Peo- 
ple v. Tubog, "49 Philippine 620, 624; 
San Juan v. Porto Rico Coal Co:, 28 
Porto Rico 245, 247]; Webster Int. D. 
[quot Petty-v. State, 22 S.W. 654, 58 
Ark, 1, 2]; Craig v.. Pattison, 21 So. 
756, 14 Miss. 881, 884 [cit Folkes v. 
State, 63 Miss. 81, 83]; Just v. Stew- 
art, 23 Man. 517, 523. See Spatrens 
berger v. State, 53. Ala. 481, 483, 25 


\ 


[60 C.J.) U7 


for the sale of goods, wares, and merchandise,®® or 
where goods are bought or sold;®! any building used 
for the sale of goods of any kind;°? any place®? 
where goods are deposited and sold by one engaged in 
selling;°* or where goods are sold,®® by retail,°°® 
either at wholesale or retail,®’ or in large or small 
quantities,°* and whether in a house or not;°® a 
place in which merchandise is kept for sale, where 


Am.R. 643; Barth v. State, 18 Conn. 
432,439; Dennis v. Hutchinson, [1922] 
1 K.B. 693, 697 [quot McCormick vy. To- 
ronto, 54 Ont.L. 603, 605, 25 Ont.W.N. 
155 (given as definition of “ ‘shop’ as 
a synonym for which ‘store’ is gen- 
erally used on this continent’’)]. 


[a] American and English uses 
distinguished.—‘‘By a reference to 
the lexicographers of this country 
and England, it appears’... that the 
word ‘store,’ as applicable to a build- 
ing, is used in a more extensive sense 
in this country than in that. There it 
is never applied to a place where 
goods are sold, but only to one where 
they are merely deposited; here it is 


used to denote both of these.” Barth 
v. State, 18 Conn. 432, 439. See also 
infra § 5. 5 

[b] Similar definition.—‘‘That 


place where goods, wares, or mer- 
chandise are sold.” Petty v. State, 22 
S.W. 654, 58 Ark. 1, 3. 


96. Dennis v. Hutchinson, [1922] 1 
K.B. 693, 697 [quot McCormick v. 
Toronto, 54 Ont.L. 603, 605, 25 Ont.W. 
N. 155 (in defining “Shop” as syno- 
nym of “store”? on this continent) ]. 
See Salomon v. Pioneer Co-operative 
Co., 21 Mae 374,438.55 158) -Ami. Feo 
But see cases infra note 97. 


“Retail” 54 C.J. p 737. 


97. Century D. [quot State v. 
Sprague, 50 S.W. 901, 149 Mo. 409, 
419; Just v. Stewart, 23 Man. 517, 
522]; Webster D. [quot Salomon vy. 
Pioneer Co-operative Co., 21 Fla. 374, 
384, 58 Am.R. 667; Martin v. Port- 
land, 17 A. 72, 81 Me. 293, 297; Peo- 
ple v. Tubog, 49 Philippine 620, 624]; 
Webster Int. D. [quot Petty v. State, 
22 S.W. 654, 58 Ark. 1, 2]; Sparren- 
berger v. State, 53 Ala. 481, 483, 25 
Am.R. 643; Craig v. Pattison, 21 So. 
756, 74 Miss. 881, 884; Pitts v. Vicks- 
burg, 16 So. 418, 72 Miss. 181, 184. 


[a] Not merely retail—‘“We do 
not think we can hold the word ‘store’ 
means merely a ‘retail’ store.”  Salo- 
mon v. Pioneer Co-operative Co., 21 
Fla. 374, 385, 58 Am.R. 667. 


“Wholesale” [40 Cyc. 929]. 


98. Pitts v. Vicksburg, 16 So. 418, 
72 Miss. 181, 184. 


99. Craig v. Pattison, 21 So. 756, 74 
Miss. 881, 884; Folkes v. State, 638 
Miss. 81, 83; San Juan v. Porto Rica 
Coal Co., 28 Porto Rico 245, 247. 


[a] Not necessarily in house.—(1) 
“Although goods are usually kept for 
sale in a house, it is not true that 
their being kept ina house is neces- 
sary to constitute a store.” Folkes v. 
State, 63, Miss. 81, 83 [cit Craig v. 
Pattison, 21 So. 756, 74 Miss. 881, 884]. 
(2) “It is not necessary that they 
[goods] be kept in a house to con- 
stitute a store.” Craig v. Pattison, 
supra. 


1. Com. v. Whalen, 131 Mass. 419, 
421 (adding “this is one of the com- 
mon significations of the word ‘store’ 
in this. country”). 


118 [60 C.J.] 


goods are bought and sold,? or exhibited,* exposed,* 
kept,® or stored,® for sale,”. where goods, wares and 
merchandise are retailed,* where merchandise is kept 
for sale,? or where traffic is carried on in goods, 
wares and merchandise,’° as a book store, a dry 
goods store;11 a shop,” for the sale of goods,** by 


STORE 


wholesale or retail;!+ and frequently, in describing 


2. Barth v. State, 18 Conn. 432, 
439; Salomon v. Pioneer Co-operative 
Co., 21 Fla. 374, 384, 58 Am.R. 667. 
See Sparrenberger v. State, 53 Ala. 
481, 483 25 Am.R. 643. 


[a] Similar definition.—‘‘A place 
where goods and merchandise are 
bought and sold.” Sparrenberger v. 
State, 53 Ala. 481, 483, 25 Am.R. 643. 


3. State v. Canney, 19 N.H. 135, 
137. 


[a] “We usually understand by 
the word ‘store’ a place where goods 
are exhibited for sale.” State v. Can- 
ney oN Ae 3b, LST, 


“Exhibit” 25 C.J. p 166. 


4 State v. Canney, 19 N.H. 135, 
187. 


_ [a] “In conversation, we speak of 
a ‘store’ as a place where goods are 
exposed for sale, thus giving it the 
same meaning as ‘shop.’” State v. 
Canney, 19 N.H. 135, 137. 


“Exposed” 25 C.J. p 217. 


5. Century D. [quot State v. Spra- 
gue, 50 S.W. 901, 149 Mo. 409, 419; 
Just v. Stewart, 23 Man. 517, 522, and 
cit Hobbs v. Toronto, 6 Dom.L.R. 8, 
“9, 40 Onti/W.N. 31, 23 ‘Ont.W.R. 8 
(also cit English Imperial D.)]; Di- 
vine v. George, 166 P. 242, 244, 63 
Colo. 341; Craig v. Pattison, 21 So. 
756, 74 Miss. 881, 884; Pitts v. Vicks- 
burg, 16 So. 418, 72 Miss. 181, 184. 


[a] In America.—‘“The dictiona- 
ries tell us that, in the United States 
and the British colonies adjoining, 
‘store’ is used to denote a place where 
goods are kept for sale and quote 
Capt. Basil Hall, writing about his 
travels in North America, where he 
says, ‘“stores’” as the shops are 
ealled.’’? Re Hobbs and City of 
Toronto, 6 Dom.L.R. 8, 9, 4 Ont.W.N. 
sli zo OntiW ER. 8) eLeit sCentury )"D:; 


English Imperial D. (subvoce 
“store’’)]. . 
[b] Many kinds.—‘“‘Within the 


meaning of any place where goods are 
Kept for sale, there are many dif- 
ferent kinds of stores.” Divine v. 
George, 166: P. 242, 244, 63 Colo. 341. 


6. Dennis v. Hutchinson, [1922] 1 
K.B. 6938, 697 [quot McCormick v. 
Toronto, 54 Ont.L. 603, 605, 25 Ont.W. 
N. 155 (in defining “shop” as syno- 
nym of “store” on this continent) ]. 


7. See cases supra notes 3-6. 


8. Campbell v. State, 282 S.W. 4, 
5, 170 Ark, 936. 


9. Toronto v. Foss, 27 Ont.L. 264, 
270, 8 Dom.L.R. 641 [appeal dism 
27 Ont.L. 612, 614, 22 Ont.W.N. 597, 
22 Ont.W.R.- 328, 10. Dom.L.R, 627] 
(quot McCormick vy. Toronto, 54 Ont. 
L. 603, 605, 25 Ont.W.N. 155). 


See Gunther y. Atlantic Refining 
Cow at Aw, 53, °54,.27%, Par 289) Lait 
Cyc]. 

[a] Similar definition.—‘‘A place 
where merchandise of any kind is 
kept for sale.” Standard D. [auot 
Gunther vy. Atlantic Refining Co., 121 
A, 538, 54, 277 Pa. 289 (describing 
this as broad definition of word) ]. 


10. People v. Tubog, 49 Philippine 


— 


620, 624 (“as applied to a building’’). 


11. Century D. [quot State v. 
Sprague, 50 S.W. 901, 149 Mo. 409, 
419; Just v. Stewart, 23 Man. 517, 
522). : 

12. Century D. [quot State v. 
Sprague, 50 S.W. 901, 149 es 
419; Just v. Stewart, 23 Man. 512%, 
522]; Webster Int. D. [quot Petty v. 
State, 22. S.W. 654, 58 Ark. 1, 2 (cit 


Rapalje & L. L. D. [which “defines 
store as synonymous with shop’ j)]; 
Worcester D. [quot Salomon  v. 
Pioneer Co-operative Co., 21 Fla. 374, 
384, 58 Am.R. 667]; Thurston v. 
Union Ins. Co., 17 F. 127, 129; Com. v-. 
McMonagle, 1 Mass. 517, 518; Rich- 
ards v. WaShington F. & M, Ins. Co., 
27 N.W. 586, 60 Mich. 420, 425; State 
vy. Canney, 19" Ni. Ay 185,40375 9 aic- 
Cormick v. Toronto, 54 Ont.L. 
605, 25. Ont.W.N.. 455; ‘Toronto ~v. 
Foss, 27 Ont.l. 264, 270, 8 Dom.L.R. 
641 [appeal dism 27 Ont.L. 612, 614, 
4 Ont.W.N. 597, 22 Ont.W.R. 328, 10 
Dom.L.R. 627]; Hobbs v. Toronto, 6 
Dom.L.R. 8, 9, 4 Ont.W.N. 31, 23 Ont. 
W.R, 8. 


Compared with 
§ 4 note 40 [a]. 


[a], “Shop” distinguished.—(1) “A 
‘shop’ is not a ‘store’ within the mean- 
ing of the act [burglary statute].” 
State v. Wilson, 47 N.H. 101, 105. (2) 
“The word ‘store’ can never be prop- 
erly used in reference to places that 
are in reality and are called ‘shops.’ 
... Ay enlarged meaning of the 
word ‘shop’ cannot be invoked in this 
case, to make the defendant’s place a 
store, when not a store according 
to the well-understood meaning of the 
word ‘store’ as ordinarily used.” To- 
ronto v. Foss, 27 Ont.L. 264, 270, 8 
Dom.L.R. 641 [appeal dism 27 Ont.L. 
612, 614, 22 Ont.W.N. 597, 22 Ont.W.R. 
328,° 104 Dom. L.R.i 627]... (3). “The 
word ‘store’ is of larger signification 
than the word ‘shop.’” Sparrenberg- 
er v. State, 53 Ala. 481, 483, 25 Am. 


“shop” see Shop 


fei 643. See also Shop § 4 note 40 
oN 

[b] “Shop” equivalent.—(1) 
““Store’ is the American word for 
‘shop.’”’ Thurston v. Union Ins. Co., 


17 F. 127, 129. (2) “The word ‘shop’ 
may sometimes mean a ‘store’ and is 
used in that way, whether with or 
without a prefix.’’ Toronto y. Foss, 
27 Ont.L. 264, 270, 8 Dom.L.R. 641 
[appeal dism 27 Ont.L. 612, 614, 4 
Ont.W.N.. 5975 (225 Onti WR. 328) 510 
Dom.L.R. 627]. (3) ‘The further idea 
as to ‘shops’ generally was carried 
out by using its equivalent ‘stores,’ ”’ 
Re Hobbs and City of Toronto, 6 Dom. 
L.R. 8, 9, 4 Ont.W.N. 31, 23 Ont.W.R. 
8. (4) “The word seems to be some- 


times the equivalent of ‘shop.’” Just 
v.. Stewart;—23) Man. 517.522) °@) 
“The words ‘store’ and ‘shop’ have 


been used indiscriminately, in indict- 
ments upon this [burglary] statute. 
And in common use, here, they mean 
nearly, if not precisely, the same 
thing.’ Com. vy. MeMonagle, 1 Mass. 
517, 518 (note). (6):‘‘The word ‘store’ 
is commonly used in this country as 
the equivalent of the English word 
‘shop.’ ”’ Richards v. Washington F, 
& M. Ins. Co., 27 N.W. 586, 60 Mich. 
420, 425. (7) “The word ‘stores’ in 


603,) 


buildings in a street, the house in which goods are 
kept for sale, or a house erected for that purpose.*® 


What term may include. l 
the word has been held to embrace a wide variety 
of establishments,!® including a-bakery and restau- 
rant,17 a banking house,1 a butcher shop,*® a dwell- 


In different connections 


by-law 4469 [regulating use of build- 
ings in a residential district] was 
used in its American sense, as equiva- 
lent to ‘shops.’’’ Toronto v. Foss, 27 
Ont.L. 264, 267, 8 Dom.L.R. 641 [ap- 
peal dism 27 Ont.L. 612, 614, 22 Ont. 
W.R. 328, 4 Ont.W.N. 597, 10 Dom.L.R-. 
627]. See also Shop § 4 note 40 [b]. 


[ec] “Shop” synonymous.—McCor- 
mick vy. Toronto, 54 Ont.L. 603, 605, 
25 Ont.W.N. 155. See also Shop § 4 
text and note 53. 


“Shop” 58 C.J. p 689. 


13. Anderson L. D. [quot Petty v. 
State, 22 S.W. 654, 58 Ark. 1, 2]; Wor- 
cester D. [quot Salomon ‘v. Pioneer 
Co-operative Co., 21 Fla. 374, 384, 58 
Am.R. 667]; State v. Canney, 19 N.H. 
135, 137; ‘Toronto v. Foss, 27 Ont.L: 
264, 267, 8 Dom.L.R. 641 [appeal dism 
27 Ont.L. 612, 614, 22 Ont.W.R. 328, 
4 Ont.W.N. 597, 10 Dom.L.R. 627]. 


[a] “In this country shops for the 
sale of goods are frequently called 
stores.” Anderson L. D. [quot Petty 
v. State} 22 S.W. 654, 58 Ark. 1, 2]. 


14. State v. Canney, 19 N.H. 135, 
137; Toronto v. Foss, 27 Ont.L. 264, 
267, 8 Dom.L.R. 641 [appeal dism 27 
Ont.L. 612, 614, 4 Ont.W.N. 597, 22. 
Ont.W.R. 328, 10 Dom.L.R. 627]. 


[a] “In the United States, shops 
for the sale of goods of any kind, by 
wholesale or retail are often called 


ee State v..Canney, 19 N.H. 135, 
ee Burress v. Blair, 61 Mo. 133, 
16. See cases infra this section. 

17. See cases infra this note. 
[a] Bakery and restaurant held — 


properly described as a “store” with- 
out misrepresentation in application 
for insurance. Richards v. Washing- 
ton F. & M, Ins. Co., 27 N.W. 586, 60 
Mich. 420, 425 [cit Kelly v. Theo. 
Hamm Brewing Co., 168 N.W. 181, 132, 
140 Minn. 371; Continental Paper.Bag 
uid Bosworth, (Tex.) 276 S.W. 170,. 


“Bakery” 6 C.J. p 1170. 
“Restaurant” 54 C.J. p 729. 
18. See cases infra this note. 


_ [a] Banking house.—(1) ‘“Burglar- 
izing a banking house has been held 
to be committing the crime in a store, 
shop or warehouse.’ Continental Pa- 
per Bag Co. v. Bosworth, (Tex.) 276 
S.W. 170, 171 [cit Wilson vy. State, 24 
Conn. 57, 62]. (2) “The accused is, 
charged with breaking .. into a 
certain banking-house, farther de- 
seribed as the store, Shop and ware- 
house of the president, directors and 
company of the Windham Bank.’ 
Wilson v. State, supra (construing 
an indictment under St. (1854) p 312, 
concerning breaking and entering @ 
“store, shop or warehouse’). 

“Banking house” 6 C.J. p 1182, ana 
cross references thereunder. 

19. Petty v. State, 22 S.W. 654, 58 
Ark. 1, 3 [cit Campbell v. State, 282 
S.W. 4, 5, 170 Ark. 936; Kelly v. Theo, 
Hamm Brewing Co., 168 N.W. 1381, 
132, 140 Minn. 371]. 


“Butcher shop” see Market § 3. 


For later cases, developments and changes in the law see Annotations, same title and section number 


ing house,?° a gasoline station,?1 a harness shop,2? 
a junk shop,?* a lumber yard,?4 a pharmacy,?° a 
plantation store,?® a plumber’s shop,27 a printing 
plant,?* a retail meat shop,?° a saloon,®° a shoe shin- 
ing shop,*? and trade buildings.??, However, a build- 


STORE 


Phrases: 


ing with a limited stock of goods,?? a business of- 


20. See infra this note. 


[a] In deciding whether a store 
may come within the term dwelling 
house as subject to burglary at com- 
mon law, the court said: “A store 
will be so considered, if in a part of 
the house or under the same roof, or 
if any of the family sleep. in it.” 
State v. Ginns, 10 S.C.L. 5838, 585. 


“Dwelling or dwelling house” 19 
C.J. p 843. 


21. Gunther y. Atlantic Refining 
CO. 2d AL S3, 154,627 7) Pass28 90 


22. See infra this note. 


[a]. Harness repair shop for re- 
pairing and selling harness held to 
be a “store,” within the meaning of 
Crawford & Moses’ Dig. § 6169, for- 
bidding keeping or possessing al- 
ecoholic liquors in a store. Campbell 


. v. State, 282 S.-W. 4, 5, 170 Ark. 936. 


23. Pitts v. Vicksburg, 16 So. 418, 
72 Miss. 181, 184 [cit Kelly v. Theo. 
Hamm Brewing Co., 168 N.W. 181, 
132, 140 Minn. 371]. 


“Junk shop” 35 C.J. p 127. 


24. Folkes v. State, 63 Miss. 
: $3 (within privilege tax statute). 


* 25. See infra this note. 


[a] Pharmacy.—The word “store,” 
as used in the first sentence of § 8095 
of Gen. St. (1909) regulating the 
practice of pharmacy held to mean a 
store of the same kind or class asa 
pharmacy. State v. Hanchette, 129 
P. 1184, 1185, 88 Kan. 864. 


“Pharmacy” 48 C.J. p 1054. 
26. See cases infra this note. 


[a] Plantation store selling only 
to tenants of owner held none the 
less ‘a store,’”? and subject to a priv- 
ilege tax as such under Miss. Code, § 
3390. Craig v. Pattison, 21 So. 756, 
74 Miss. 881, 884; Alcorn v. State, 15 
So. 37, 71 Miss. 464, 466. 


27.  Warburton-Beacham Supply 
“Co. v. Jackson, (Miss.) 118 So. 606, 
~ 608 (where goods are also sold from 

stock to the public generally). 


“Plumber” 49 C.J. p 1035. 
Zs. See infra this note. 


ja] Printing plant.—Where print- 
ing of stock was a necessary and 
usual part of paper stock business, 
statement in liability policy that in- 
sured property was used for “store” 
and warehouse, and that assured con- 
ducted no business on premises, ex- 
eept “store” and warehouse, held not 
to preclude recovery for injuries in 
printing establishment operated as 
department of paper store. Conti- 
nental Paper Bag Co. v. Bosworth, 
(Tex.) 276 S.W. 170, 171. 


29. See infra this note. 


[a] “Office or store for retailing 
meat even though only for part of the 
year and incidental to the business of 
a family grocery” held “store.” Hast- 
man v. Jackson, 10 Lea (Tenn.) 162, 
164. 

30. See cases infra this note. 

[a] Saloon.—(1) A saloon where 
meals are cooked, and oysters are 


kept and served and which has con- 
Seated with it a bedroom, kitchen and 


81, 


two dining rooms, held to be a “store” 
within ordinary meaning of the word. 
Com. v. Whalen, 131 Mass. 419, 420. 
(2) Gen. St. (1913) § 3873, requiring 
that “every hoistway, hatchway ele- 
vator well in any factory, mill, 
workshop, storehouse, wareroom or 
store shall be securely protected by 
substantial barriers,” held to apply 
to a building wherein is maintained a 
“hatchway” or trapdoor as a means of 
access to the basement, though the 
business carried on therein is that of 
the ordinary saloon, the court saying: 


“A saloon building so equipped 
seats properly may be construed a 
‘store’ within the meaning and intent 


of the law.” Kelly v. Theo. Hamm 
Brewing Co., 168 N.W. 131, 132, 140 
Minn, 371. 


“Saloon” 55 C.J. p 1344. 


31. See infra this note. 


[a] Shoe shining shop.—Where a 
lease provided tenant, who conducted 
a shoe repair business, should ‘use 
the premises as a Store only,’ it was 
held that conducting a shoe shining 
business was not a violation of the 
lease covenant. Just v. Stewart, 238 
Man. 517, 522. 


32. See cases infra this note. 


[a] Trade buildings.—‘‘Buildings 
outwardly designed, adapted and con- 
structed for a trade might popularly 
be described as ‘stores.’’’ Gunther v. 
Atlantic Refinines Co; 12 Aln53) 54, 
277 Pa. 289 [cit Hoffman v. Parker, 
86 A. 864, 865, 239 Pa. 398]. 


33. See infra this note. 


fa] Building with few canned 
goods on snelf.—In action on a note 
given for purchase of stock under a 
contract by which money was to be 
returned if the corporation did not 
establish a “store,’ fact that defend- 
ant admitted that the corporation had 
secured the use of a building and had 
a few canned goods on a Shelf, held 
not an admission that the corporation 
had established a store aS agreed in 
the contract. Divine v. George, 166 P. 
242, 244, 63 Colo. 341. 


34 See infra this note. 


[a] Business office.—‘“The indict- 
ment charged the prisoner with 
breaking into and entering a ‘store’ in 
which goods were kept for use, ‘sale’ 
and deposit. The proof . Showed 
a breaking and entering into an inner 
room of a building in Wall street, 
which room was not a ‘store, . . . 
but a mere business office of a board 
of underwriters, in which were kept 
only furniture and articles for their 
business use.’ People v. Marks, 4 
Park. Cr. (N.Y.) 153, 157 (holding 
variance fatal). 


25. See cases infra this note. 


[a] Countinghouse privilege.—One 
who has a mere privilege in a count- 
ingroom, where he transacts business, 
and has goods stored in warehouses 
and wharves occupied by others and 
not hired by him, held not to hire or 
occupy a “store.” Huckins v. Boston, 
4 @€ush. (Mass.) 5438, 546, 548 (con- 
struing Rev. St. c 7 § 10, and St. 
(1839) ec 189 § 1) [eit and foll Martin 
vy. Portland, 17 A. 72, 81 Me. 2938, 296]. 


“Countinghouse” 15 C.J. p 670. 


[60 C.J.] 119 


fice,>* a countinghouse privilege,?® a desk room,?% 
a dressmaking establishment,’ a factory,?® a gran- 
ary,®® an inhabited place,*® a park,+! and a res- 
taurant** have been held not to-be “stores.” 


SACI) a PAS 


store, saloon, or other 


“Privilege” 50 C.J. p 400. 
26. See infra this note. 


[a] Desk room occupied by cot- 
ton broker for purposes of corre- 
spondence, where he receives samples 
but makes no sales held not to be a 
“store” within statute taxing the per- 
sonal property of those who occupy 
“any store, shop, etc.’’ Martin v. 
Portland, 17 A. 72, 81 Me. 293, 296. 


37. See cases infra this note, 


[a] Dressmaking establishment in 
a small and select way, operated in a 
residence, where no general assort- 
ment of goods or commodities is kept 
and which is not fitted up with 
counters or shelving held not to. be 
a “store.’”’ Toronto v. Foss, 27 Ont.L. 
264, 268, 270, 8 Dom.L.R. 641 [appeal 
dism 27 Ont.L. 612, 614, 22 Ont.W.N. 


597-22 -Ont. Wa RR. 328) 10 Dome 
627]. To same effect Hoffman v. 
Parker, 86 A. 864, 865, 239 Pa. 398 


(unless the building was altered by 
throwing out a bulk or show win- 
dow). 


38. See infra this note. 


'[La]. “Store . . . is never ap- 
plied to a factory.”’—Thurston vy. Un- 
ion-Ins.°\Co.,-17- F.. 227, 129. . 


39. See infra this note. 


[a] Granary.—In construing crim- 
inal statute punishing breaking and 
entering, the court said: “‘The act of 
1851 added to the former list of build- 
ings ‘granaries’ from which the in- 
ference is decisive that a granary was 
not a store or any other build- 
ing named in the former law.” State 
v. Wilson, 47 N.H. 101, 104. 


“Granary” 28 C.J. p 758. 
40. See infra this note, 7 


[a] Inhabited place.—‘In a crim- 
inal statute the word ‘store’ has a 
well-defined legal meaning, which is 
clearly distinguished from the mean- 
ing of the words ‘an inhabited place.’ * 
People v.. Tubog, 49\ Philippine 620, 
624 (construing code provision pre- 
scribing penalty for robbery commit- 
ted in “an inhabited place’). 


“Inhabited” 31 C.J. p 1194. 
41. See infra this note. 


[a] Enclosed park or open tract 
even though intoxicants were exposed 
for sale therein held not a “store” 
within Sunday closing statute. State 
v. Barr, 39 Conn. 40, 44. 


“Park” 46 C.J. p 1873. 
42. See cases infra this note. 


[a] Bestaurant.—(1) “A restau- 
rant is not a store within the terms 
of the by-law [restraining erection of 
buildings to be used inter alia as 
stores]. 2 AAS ordinarily used 
‘store’ does not include a restaurant.” 
McCormick v. Toronto, 54 Ont.L. 603, 
605, 25 Ont.W.N. 155. (2) “A ‘restau- 
rant,’ notwithstanding cigars are sold 
in its. is not a ‘store’ or ‘shop’ 
within the popular meaning of those 
words.”” Debenham v. Short, (Tex.) 
199 S.W. 1147, 1148 (construing Ver- 
non Sayles’ Ann. Civ. St. (1914) arts 
5644, 5645, providing for a lien for 
employees performing services in any 
“store,” “hotel,” or “shop,” etc.). 
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building,”#? “country store,”’** “dollar store,”*> “fac- 
tory or a store,”** “hire any store, shop, or wharf,”*” 
“in a store for trade,”*® “junk stores,”’*® “keeping a 
store,”®° “keeping open the store,”’®! “keep open any 
“main 
“manufactory or a store,”®® “mixed stores,”°® “oc- 
cupies any store, shop,” ete.,°7 “ ‘retail’ store, 
“store in [named] building,’’®® “ ‘store’ in which 
goods were kept for use, ‘sale’ and deposit,”®° “store 
kept for the sale of goods,”®! “store now being erect- 
ed by me [at specified location],”®? “store or manu- 


store,’®? “keeps open. store,’’®* 


43. State v. Barr, 39 Conn. 40, 44. 


[a] Held not to include a platform 
in an inclosed park, although liquors 
are exposed for sale there. State v. 
Barr, 39 Conn. 40, 44 (construing stat- 
ute prohibiting opening of such place 
on Sunday). 


44. Whitmarsh vy. Conway F. Ins. 
Co., 16 Gray (Mass.) 359, 362, 77 Am. 
D. 414; Toronto v. Foss, 27 Ont.L. 
612, 614, 22 Ont.W.R. 328, 4 Ont.W.N. 
597, 10 Dom.L.R. 627 [aff 27 Ont.L. 
264, 8 Dom.L.R. 641]. 


[a] Described as: ‘“A place of 
trading which was—to meet the needs 
of the community—a veritable store- 
house of the ‘needle to anchor’ char- 
acter in all trades in a very small 
way.” Toronto v. Foss, 27: Ont.L. 
612, 614, 22 Ont.W.R. 328. 


45. Sparrenberger v. State, 53 Ala. 
481, 484, 25 Am.R. 648. 


46. Toronto v. Foss, 27 Ont.L. 612, 
613, 22 Ont.W.R. 328, 4 Ont.W.N. 328, 
10 Dom.L.R. 627 [aff 27 Ont.L. 264, 8 
Dom.L.R. 641]. 


47. Martin v. Portland, 17 A. 72, 
81 Me. 293, 297; Huckins v. Boston, 4 
Cush. (Mass.) 543, 548. 

[a] Countinghouse privilege not 
such hiring.—‘“It is manifest from 
the statement of facts in this case 
that the plaintiff did not hire any 
store, shop or wharf in the city of 
Boston. He had a _ privilege-in a 
countingroom only for the transac- 
tion of his business.” Huckins v. 
Boston, 4 Cush. (Mass.) 543, 548 
{quot Martin v. Portland, 17 A. 72, 
381 Me. 2938, 297]. 

48. New Limerick v. Watson, 
A. 79, 81, 98 Me. 379. 

[a] “In a storehouse for storage” 
distinguished.—New Limerick vy. Wat- 
son, 57 A. 79, 81, 98 Me. 379. 


49. Pitts v. Vicksburg, 16 So. 418, 
72 Miss. 181, 183. 


57 


50. Warburton-Beacham Supply 
Co. v. Jackson, (Miss.) 118 So. 606, 
608. 

[a] Plumber held to be “keeping 


a store.’”—‘If, from his stock of 
plumbing materials he sells to the 
public generally, he is engaged in 
keeping a store.” Warburton-Beach- 
am Supply Co. v. Jackson, (Miss.) 118 
So. 606, 608 (within privilege tax 
statute, Code [1906] § 3872 [Heming- 
way Code (1927) § 7756]). 


51. Sparrenberger v: State, 53 Ala. 
481, 484, 25: Am.R. 6438. 


52. Petty v. State, 22 S.W. 654, 58 
DATE eal Sic, 


53. Sparrenberger v. State, 53 Ala. 
481, 483, 25 Am.R. 643. 


54. Hayes v. Kirkwood, 69 P. 30, 
136 ‘Cal. 396, 398. 


55. Toronto v. Foss, 27 Ont.L. 612, 
613, 22 Ont.W.R. 328, 4 Ont.W.N. 597, 
10 Dom.L.R. 627 [aff 27 Ont. 264, 8 
Dom.L.R. 641]. / 


STORE 


store,”>* 


58 
store.” 74 


56. San Juan vy. Porto Rico Coal 
Co., 28 Porto Rico 245, 246. u 


\ 
[a] Said to mean “those that par- 
take of the character of wholesale 
and retail.’ San Juan v. Porto Rico 
Coal Co., 28 Porto Rico 245, 246. 


“Wholesale stores’? compared see 
infra note 72 [ec]. 

57. New Limerick vy. Watson, 57 
A. 79, 98 Me, 379, 381; Martin v. Port- 
land, 17 A. 72, 81 Me. 293, 296. .See 
Huckins vy. Boston, 4 Cush. (Mass.) 


543, 548 (‘occupies stores, shops,” 
ete.). 
[a] Use in trade required.—W ith- 


in the meaning of provisions for lo- 
cal taxation of personal property of a 
non-resident where the owner “occu- 
pies any store, shop,’ etc., the phrase 
has been held to refer to a “store for 
trade” as distinguished from a “‘store- 
house for storage,” and not to include 
one not employed for the purpose of 
employing in trade the goods stored 
therein. New Limerick v. Watson, 98 
Me. 379, 381, 384, 57 A. 79 (Cconstru- 
ing Rev. St. [1883] c 6 § 14). 


58. Salomon v. Pioneer Co-opera- 
ae Co., 21 Fla. 374, 385, 58 Am.R. 
[a] “Store” distinguished.—"We, 


do not think we can hold that the 
word ‘store’ means merely a ‘retail’ 
store.” Salomon vy. Pioneer Co-opera- 
ae Co., -21o Pia, 3314, 385.58 Am RR, 


59. Riddle v. Littlefield, 53 N.H. 


503, 506, 16 Am.R. 388. 


60. Peo. v. Marks, 4 Park.Cr. 
YY.) Lbs lot 


[a] Mere business office held not 
such store.—Peo. v. Marks, 4 Park. 


(N. 


CE IGNIY EL 3.215% 
Pr Barth v. State, 18 Conn. 432, 
[a] “Shop” equivalent.—‘‘A store 


kept for the sale of goods, is, to all 
intents, a shop.” Barth vy. State, 18 
Conn. 432, 440. 


re Rogers v. Snow, 118 Mass. 118, 


63. McCormick v. Toronto, 54 Ont. 
L. 608, 604, 25 Ont.W.N. 155; Toron- 
to v. Foss, 27 Ont.L. 264, 267, 8 Dom. 
L.R. 641 [appeal dism 27 Ont.L. 612, 
614, 4 Ont.W.N. 597, 22 Ont.W.R. 328, 
10 Dom.L.R. 627). 


64. Eastman v. Jackson, 
(Tenn.) 162, 164. 


[a] In describing a subject of priv- 
ilege tax, it has been held that the 
phrase may include a place where 
only one kind of meat is sold and that 
only for a part of the year and in- 
cidental to another principal busi- 
ness. Hastman vy. Jackson, 10 Lea 
(Tenn.) 162, 164. 


65. Barth v. State, 18 Conn. 432, 
439; New Limerick v. Watson, 57 A, 
79, 81, 98 Me. 379. See Martin vy, 
Portland, 17 A. 72, 81 Me. 293, 296. 


10 Lea 


factory,”®? “store or office.for the sale of meat at 
retail,’°+ “store or shop,”*® “stores and manufac- 
tories,’®* “store, shop, or other place,”*’ “store, 
shop, or warehouse,’** “that certain store, and all 
the stock and goods therein,’®® “used for stores, 
“nse the premises as a store only,”’! and “wholesale 


70 


[§ 3] b. Of Storage.*? A house where goods are 
stored;74 a magazine;7* a place of deposit,*® where 
goods are kept on deposit,’7 or merely deposited,** 


. 6. Hobbs v. Toronto, 6 Dom.L.R. 
8, 9, 4 Ont.W.N. 31, 23 Ont.W.R. 8. 


67. Barth v. State, 18 Conn. 432, 
437; Salomon v. Pioneer Co-operative 
Co., 21 Fla. 374, 384, 58 Am.R. 667. 


68. Wilson v. State, 24 Conn. 57, 
62; Continental Paper Bag Co. v. 
Bosworth, (Tex.) 276 S.W. 170, 171. 


69. Pottkamp v. Buss, (Cal.) 31 P. 
11721, 1122, 


[a] As including building.—The 
text phrase ‘‘very clearly expresses 
the intention to convey the building 
in which the goods were stored, and 
the attachment thereto, in which the 
business of baking was carried on.” 
poukenp V.. Buss, (Cal) 31) Ps) ize 


70. Continental Paper Bag Co. v. 
Bosworth, (Tex.) 276 S.W. 170, 171. 


71. Just v. Stewart, 23 Man. 517, 
522. 
72. 


San Juan v. Porto Rico Coal 
Co., 28 Porto Rico 245, 246. 


[a] Compared with words of Span- 
ish text ‘“establecimientos al por 
mayor’ in Porto Rican statute, Li- 
cense Tax Act (1914) § 2 group A. 
San Juan v. Porto Rico Coal Co., 28 
Porto Rico 245, 246. 


[b] “Means any kind of a store 
where articles of any kind are sold 
at wholesale.” San Juan v. Porto 
Rico Coal Co., 28 Porto Rico 245, 246. 


[ec] “Mixed stores’- compared.— 
San Juan v, Porto Rico Coal Co., 28 
Porto Rico 245, 247. 


[ad] Held to include coal yard.— 
In construing License Tax Act (1914) 
§ 2 group A, enumerating various es- 
tablishments and stores which may 
be taxed and specifically mentioning 
“establishments for the sale of lum- 
ber or woodwork,” the court said: 
“Wholesale stores’ in English would 
perhaps not ordinarily or popularly 
mean a coal yard, but taken in con- 
junction with the spanish text ‘whole- 
sale stores’ means any establishment 
where coal is stored.” San Juan v. 
REN a Coal Co., 28 Porto Rico 
245, ae 


73. See also Storage ante. 


74. Sparrenberger v. State, 53 Ala. 
481, 484, 25 Am.R. 643; Campbell v. 
State, 282 S.W. 4, 5, 170 Ark. 936. 


75. Century D. [quot State v. 
Sprague, 50 S.W. 901, 149 Mo. 409, 
teh State v. Wilson, 47 N.H. 101, 


“Magazine” 38 C.J. p 332. 


76. Sparrenberger v. State, 53 Ala. 
481, 483," 25 “Ami R. 1648! (Statarye 
Canney, 19 N.H. 135, 137. 


77. Pitts v. Vicksburg, 16 So. 418, 
72 Miss. 181, 184. 


new Barth v. State, 18 Conn. 432, 
[a] In England, “it is never ap- 


plied to a place where goods are sold, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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especially in large quantities,7® or where supplies, 
as provisions, arms, clothing or goods of any kind, 
are kept for future use or distribution;%° a store- 
a warehouse.’? 


house;*! a storeroom ;%2 


Phrases: 


Plural, “stores.”°* . Applied to 


term more general than “provisions” ;8® in that it is 


but only to one where they are merely 


deposited.” Barth v. State, 18 Conn. 
432, 440. ; 
79. Pitts v. Vicksburg, 16 So. 418, 


72 Miss. 181, 184. 


80. Century D. [quot State v. 


Sprague, 50 S.W: 901, 149 Mo. 409, 
418]. 

81. Century D. [quot State v. 
Sprague, supra]; Sparrenberger v. 
State, 53 Ala. 481, 483, 25 Am.R. 643; 
State v. Wilson, 47 N.H. 101, 104; 
State v. Canney, 19 N.H. 135, 137 


(“we use the word ‘store’ for ‘store- 
house’’’); Continental Paper Bag Co. 
v. Bosworth, (Tex.) 276 S.W. 170,:171 
(‘signifies not merely a . store- 
house’). But see New Limerick v. 
Watson, 57 A. 79, 81, 98 Me. 379. 


[a] “Storehouse” synonymous.— 
State v. Sprague, 50 S.W. 901, 149 Mos 
409, 418. 

[b] “Storehouse” distinguished.— 


In construing a tax statute, Rev. St. 
(1883) ¢ 6 § 14, providing that all per- 
sonal property employed in trade, 
ete., shall be taxed in the town where 
so employed on the 1st day of April 
of each year, provided that the owner 
so employing it occupies any store, 
shop, mill, etc., for the purpose of 
such employment, and holding a quan- 
tity of starch stored in a town was 
not liable to the tax, the court said: 
“While a storehouse may under some 
circumstances come within the mean- 
ing of the word ‘store’ as used in the 
statute, it does not in this case, be- 
cause this storehouse was not occu- 
pied by him for the purpose of em- 
ploying this starch in trade in that 
town. It was not in a store for trade 
but in a storehouse for storage.” New 
Limerick v. Watson, 57 A. 79, 81, 98 
Me. 379. 


“Storehouse” post. - 


82. Continental Paper Bag Co. v. 
Bosworth, (Tex.) 276 S.W. 170, 171 
(‘not merely a . store room’’). 


“Storeroom”’ post. 


83. Century D. [quot State v. 
Sprague, 50 S.W. 901, 149 Mo. 409, 
418]; Thurston v. Union Ins. Co., 17 
F. 127, 129; Pitts v. Vicksburg, 16 So. 
418, 72 Miss. 181, 184; State v. Wil- 
son, 47 N.H. 101, 104; Continental 
Paper Bag Co. v. Bosworth, (Tex.) 
276 S.W. 170, 171 (“signifies not mere- 
ly a warehouse’). See De Wolfe v. 
Pierce, 196 Ill.App. 360, 361. 


{a] “Warehouse” synonymous.— 
GL) Se SSLOre, ua. . and ‘warehouse’ 
are Synonymous and interchangeably 
used to express the same thought.’ 
State v. Sprague, 50 S.W. 901, 149 Mo. 
409, 418. (2) ‘“ ‘Store’ is the Ameri- 
can word for .. . warehouse.” 
Thurston v. Union Ins. Co., 17 F. 127, 
129. 


“warehouse” 
{40 Cyc 400]. 


see Warehousemen 


“Store and warehouse,”’’* and “store, 
warehouse, or any other building.’’®® 


[§ 4] 3. In Sense of Quantity or Supply. It is 
said that the name more strictly belongs to the col- 
lection of wares in a building;8* and properly means 
the quantity of a thing accumulated or deposited.’? 


STORE 


not confined to 


Phrases: 


2 


eargo,”? “stores 


vessels; it is a 


84. Continental Paper. Bag Co. v. 
Bosworth, (Tex.) 276 S.W. 170, 171. 


Gb: State v. Wilson, 47 N.H. 101, 
04. 


86. Richards v. Washington F. & 
M. Ins. Co., 27 N.W. 586, .60 Mich. 420, 
425. 


“The American word ‘store’ applies 
to the building,—the name more 
strictly belonging to the collection of 
wares within it.” Richards v. Wash- 
ington F. & M. Ins. Co., 27 N.W. 586, 
60 Mich, 420, 425. 


87. 
137. 


8s. “Sea stores” 58 C.J. p 887. 


State v. Canney, 19 N.H. 135. 


89. |Crooke v. Slack, 20 Wend. (N. 
soe Jee 
[a] “Provisions” distinguished.— 


Crooke v. Slack, 20 Wend. (N.Y.) 177. 
“Provisions” 50 C.J. p 833. 


- 90. Crooke v. Slack, 20 Wend. (N. 
Y.) 177 (construing the word as used 
in 2 Rev. St. 493, § 1, giving a lien on 
a vessel for ‘“ ‘provisions’ and ‘stores’ 
furnished within this state, as may be 
fit and proper for the use of such 
vessel’’). 


“Food” see Food § 1. 
“Subsistence” post. 


91. The Nicolay 
PLOTS Peled 2 


“Anchor” 2 C.J. p 1335. 


92. Crooke v. Slack, 20 Wend. (N. 
Y.) 177; The Nicolay Belozwetow, 
[1913] P. 1; The Tongariro, [1912] 
P2297, 301. 


[a] Bunker coal held 
The Nicolay Belozwetow, 


Belozwetow, 


“stores.”?— 
f19TS di RP. 


1, 5; The Tongariro, [1912] P. 297, 
301. 

“Coal” 11 C.J. p 934. 

93. The Nicolay Belozwetow, 
(19143] P. 1, 5; The Tongariro, [1912] 
Pi29t 03013 

“Oil” 46 C.J. p 1087. 

94. The Nicolay Belozwetow, 


i Ss Sa al Sn Da 
“Rope” 54 C.J. p 1104. 


95. The Nicolay Belozwetow, 
[1913] P. 1, 5; The Tongariro, [1912] 
Py297, 301: 


) “Sail” 54-C.J. p 1119. 


96. Crooke v. Slack, 20 Wend. (N. 
Weary le : 


“wood” [40 Cye 2792]. 


97. The Fongariro, [1912] P. 297, 
301. 


98. Crooke vy. Slack, 20 Wend. (N. 
Vee lt. 
99. The Nicolay Belozwetow, 


(Pals) LE 3n hies Ss ee 
1. Moore & Tierney v. Roxford 


[60 C.J.] 121 


articles of food or subsistence;?°® 


but may include such things as anchors, cables,®* 
coal,® oil,°* ropes,®* sails,®® or wood,?® for the ves- 
sel’s use; as distinguished from goods or merchan- 
dise earning freight.°7 


“Provisions and stores,”®> “putting in 
for stores only,’”’®® “stores and supplies, 


pLvestoreswor 


or provisions,’? and “stores, sup- 
, p) 


plies, and equipment.”* 
[§ 5] B. As Verb’—1. In General. 


in a storehouse or other building for preservation ;‘ 
to keep* merchandise for safe custody,® to be deliv- 


To deposit® © 


Knitting Co., 250 F. 278, 287. 


[a] Included in “war material,” 
within Navy Appropriation Act 
March 4, 1917, ec 180, defining ‘‘war 
material” as including ‘arms, am- 
munition, armament, stores, sup- 
plies, and equipment for. ships.” 
Moore & Tierney v. Roxford Knitting 
Cop 250) Ree TS eZee 


[b] Includes food and clothing for 
crew.—‘‘Food for the men, as well as 
clothing, forms a part of the ship’s 
stores and supplies.” Moore & Tiern- 
as Roxford Knitting Co., 250 F, 278, 


e 2. The Nicolay Belozwetow, [1913] 


S. The Nicolay Belozwetow, supra. 


4. Moore & Tierney v. Roxford 
Knitting Co., 250 F. 278, 287. 


[a] Clothing included.—‘‘The 
stores, supplies, and equipment for 
a ship include the clothing of the men 
who man the ships.” Moore & Tiern- 
ey v. Roxford Knitting Co.,° 250 F. 
278, 287, 


5. See also Preserve 49 C.J. p 
1339. / 


Bailments § 64 (articles left by 
customer in store). 


Explosives §§ 5-11, 41. 


Fire Insurance §§ 266-276 (hazard- 
ous articles). 


6. “Deposit 18 C.J. p 559. 
so Depositaries § 1. 


7. Webster D. [quot Renshaw v. 
Missouri State Mut. F. & M. Ins. Co., 
15 S.W. 945, 103 Mo. 595, 605, 23 Am. 
S.R. 904]. 


[a] “Keep for sale” distinguished. 
—‘We think .’.. that there is an in- 
tended distinction between storing an 
article and keeping it for sale. The 
meaning of the word ‘store’ itself 
sufficiently indicates the distinction.” 
Renshaw v. Missouri State Mut. F. & 
M. Ins. Co., 15 S.W. 945, 103 Mo. 595, 
605, 23 Am.S.R. 904 (construing an in- 
surance policy). ; 


“Preservation” 49 C.J. p 1339. 
8. “Keep” 35 C.J. p 898. 


9. Anderson L. D. [quot Smith v. 
German Ins. Co., 65 N.W. 236, 107 
Mich, 270, 282, 30 L.R.A. 368]. 


fa] Similar definition.—‘“‘It is de- 
fined in this state as ‘the keeping of 
merchandise in safe custody, or where 
the keeping is the principal object of 
the deposit.’”” Lee v. Vacuum Oil Co., 
7 N.Y.S. 426, 4338, 54 Hun 156 [cit 
O’Niel v. Buffalo Ins. Co., 3 N.Y. 122, 
127 (where the definition is given, for 
“storing”’’) ]. 


“Custody” 17 C.J. p 440. 


“Safe custody” 17 C.J. p 441 note 
71 [b]. 


See al- 


122 [60 C.J.) 


ered in the same condition as when received;*° to 
lay away for future use;"! to stock against a future 


time.?? ; 


x 


Phrases: “Accept, receive, store and keep in pos- 
session,”!® “keep or store,’”’!* “store and keep in pos- 
session,”!®5 “store ‘explosive material,’”*® “store, 


: : ? 
keep, possess, or have in possession,”** and “unlaw- - 
9918 


fully store and keep in his house. 


[§ 6] 2. Stored. While “stored” has been said to 
mean simply placed or located,!® in a limited and 
technical sense, it has been held to mean delivered as 
to a warehouseman in exchange for a warehouse re- 
ceipt;?° kept?? for safe custody.”? 


10. Anderson L, D. [quot Smith v. 
German Ins, Co., 65 N.W. 236, 107 


Mich. 270, 282, 30 L.R.A. 368]. 


11. See Easley Town Council v. 
Perse. 41 5.0, 18,,68;8.c. 98, 103. (de- 
fining “‘storing”’). See infra § 9. 


12. Johnson D.; Webster D. [both 
quot Lee v. Vacuum Oil Co., 7 N.Y. 
S. 426, 483 note, 54 Hun 156]. See 
Easley Town Council v. Pegg, 41 S.E. 


18, 63 S.C. 98, 103 (defining “‘stor- 
Ine). 

18. State v. Green, 71 S.E. 847, 
848, 89 S.C. 132. 

14. -Renshaw v. Missouri State 


Mut. KF. & M. Ins. Co., 15 S.W. 945, 
103 Mo. 595, 605, 23 Am.S.R. 904. See 
Smith v. O’Brien, 94 N.Y.S. 6738, 675, 
46 Mise. 325 [aff 92 N.Y.S. 1146, 103 
App.Div. 596 mem}. 


15. State v. Green, 71 S.H. 847, 848, 
89 S.C. 132. 


[a] Meaning uniform in lquor 
statute.—‘We think his honor [trial 
judge] erred in holding that the 
words ‘store and keep in possession,’ 
have a different meaning and con- 
struction in counties where the sale 
of liquor is prohibited from that 
whicn they have in counties where 
liquors are lawfully sold through 
dispensaries. We find no warrant 
in reason or authority for such vari- 
able construction of a statute.” State 
v. Green, 71 S.E. 847, 848, 89 S.C. 
132. 


16. Rex v. Little, (B.C.) 27 Can.Cr. 
Cas. 422, 423, 10 West.Wkly. 893. See 
also Explosives § 51 note 58 [b]. 


17. Campbell v. State, 282 S.W. 4, 
eo 936 (construed in liquor stat- 
ute). 


18. State v. Burns, 
6438, 1383 S.C. 238. 


19. Moseley v. State, 74 Ga. 404. 
See Lee v. Vacuum Oil Co., 7 N.Y.S. 
426, 433, 54 Hun 156. 


[a] Held “stored.’’—W here a 
large quantity of naphtha was al- 
lowed to run into a pipe and was 
there kept until it was required to 
be used in a gas company’s tank, 
when it was then forced into such 
tank, it was held to be “stored” with- 
in a statute regulating the method of 
storing and keeping it. Lee v. Vac- 
ue Oil Co., 7 N.Y.S. 426, 433, 54 Hun 
156. 


“Tocated”’ 
notes 57-74. 


“Place” (verb) see Place § 16. 

20. Southern Ry. Co. v. Stearns 
Bros., 28 F.(2d) 560, 562; Evans v. 
New VOL evb.S. ov Co., 163 R)- 405, 
406; Smith v. O’Brien, 54 N.Y:S. 673, 
675, 46 Misc. 325 [aff 92 N.Y.S. 1146, 
103 App.Div. 596 mem]. 


130 S.E. 641, 


88 C.J. p 132 text and 


STORE 


° . 


been defined as 


chandise in: safe 
is the principal 


[a] Held not “stored.”—(1) An 
automobile which is merely kept at 
a garage to be taken out and used 
at the pleasure of the owner held not 
“stored,” so as to give a lien for 
storage as to a  warehouseman. 
Smith v. O’Brien, 94 N.Y.S. 673, 675, 
46 Mise. 325, 328 [aff 92 N.Y.S. 1146, 
1038 App.Div. 596 mem]. (2) Where 
a steamship company had a right to 
use a wharf belonging to a certain 
warehouse, and also to use the ware- 
house, and placed the cargo of a 
vessel in the warehouse from which 
it was stolen, the cargo held not 
“stored,” in a technical sense, it not 
having been delivered to warehouse- 
men and a warehouse receipt taken. 
Evans v.- New York & P. S.-S. Co., 
163 F. 405, 406. 


21. “Kept” see Keep § 2. 


22. Southern Ry. Co. v. Stearns 
Bros., 28 F.(2d) 560, 562 (but holding 
the word, in a contract contemplating 
the placing of certain paving ma- 
chinery on a railroad’s right of way, 
was not used in this technical sense). 
See Smith v. O’Brien, 94 N.Y.S. 6738, 
46 Misc. 325, 328 [aff 92 N.Y.S. 1146, 
103 App.Div. 596 mem]; Evangeline 
Fruit Co. v. Provincial F. Ins. Co., 51 
Can.S.C. 474, 486, 24 Dom.L.R. 577 
[rev 48 N.S. 39]. 


23. Moseley v. State, 74 Ga. 404. 


[a] In statute describing larceny 
of cotton, “The words ‘from any 
place where the same may be stored,’ 
simply mean any place where the 
same may have been placed or lo- 
cated.” Moseley v. State, 74 Ga. 404. 


24 Hanover Fire Ins. Co. v. His- 
man, (Okl.) 146 P. 214, 218. 


[a] Gasoline held not “stored,” 
within the meaning of the terms of 
insurance policy, where a_ small 
quantity thereof was kept in a closed 
metallic container on the premises 
for the purpose of occasionally clean- 
ing the wearing apparel of the as- 
sured. Hanover Fire Ins. Co. v. His- 
man, (Okl.) 146: P. 214, 218. 


25. Lee v. Vacuum Oil Co., 7,N.Y. 
Ss. 426, 433,\54 Hun 156. 


26. New Aberdeen Equity Exch. vy. 
Heller: s(SuD))) 28 IN VVaceh (Gt Ss 


27. Standard Oil Co. v. Com., 82 S. 
W. 1020, 1022, 119 Ky. 75. 


[a] Phrase means “having the 
cargo loose in the hold or not in- 
closed in boxes, bales, or casks.” 
Webster Unabr. D. [quot Standard 
Oil Co. v. Commonwealth, 82 S.W. 
1020, 1022, 119 Ky. 75]. 


[b] “Stored in tank” equivalent.— 
Standard Oil Co, v. Commonwealth, 
82 S.W. 1020, 1022, 119 Ky. 75. 


{c] “Storing ... in barrels” dis- 
tinguished.—Standard Oil Co. v. Com- 


Phrases: “Any place where the same may be 
stored,”2? “gasoline was ‘stored’ in said room, 
“kept? and ‘stored,’”?> “stored grain,”*° 
in bulk,”27 “stored in great quantity, 
in tank,”?® “stored or kept,”° and “where 
such fluids are stored.”** 


[§ 7] 8. Storing.*? “Storing,” the present parti- 
ciple of the verb “store,” when used as a noun has. 


24 


“stored. 


vas) Mstored 


a keeping for safe custody, to be 


delivered out in the same condition, substantially, 
as when received;** the act of laying away or fur- 
nishing against a future time;*+ the keeping of mer- 


custody,?®> where the safe-keeping 
object of the deposit,?® and not 


monwealth, 82 S.W..1020, 1022, 119 
Ky. 75, 
28. Standard Oil Co. v. Common- 


wealth, 82 S.W. 1020, 1022, 119 Ky. 75. 


29. Standard Oil Co. v. Common- 
wealth, supra, 


30. Hanover F. Ins. Co. v. Hisman,. 
(Okl1.) 146 P. 214, 218; State v. Camp- 
bell, 140 S.K. 97, 141 S.C. 428, 429; 
State v. Bradley, 96 S.E. 142, 143, 109 
S.C. 411; Thompson v. Equity F. Ins. 
CO,,'-F191:01 AEC 5925596573" BIRIC ae 
Evangeline Fruit Co. v. Provincial F. 
Ins. Co., 51 Can.S.C. 474, 486, 24 Dom. 
L.R. 577 [rev 48 N.S. 39]. 


{a] Difficult to. define.-—‘It is dif- 
ficult, if not impossible to give an 
accurate definition of the meaning; 
but, if one takes a concrete case, 


it is not very difficult to say whether 


a particular thing is ‘stored or kept’ ~ 
within the meaning of the condition.” 
Thompson v. Equity F. Ins. Co., 
EVO yA. C9592): 596) 26. DER OL6 us. 
B.R.C. 1 [quot Hanover F. Ins. Co. 
v. Eisman, (OKl.) 146 P. 214, 218]. 
See also Fire Insurance §§ 266-272. 


[b] “Imports a notion of ware- 


‘housing or depositing for safe cus- 


tody or keeping in stock for trade 
purposes.” Evangeline Fruit Co. v. 
Provincial | EK... -Ims. Co, 51. Gane. 
474, 486, 24 Dom.L.R. 577 (rev 48 N.S. 
39) [cit Thompson y. Equity F. Ins. 
Coz; £19 107) ACC..5 92, 59.65 3, BUR ead. 


Sl. Hanover F. Ins. Co. v. Eisman, 
(OkKl1.) 146 P, 214, 218. 5 


82. See also Storage ante. 
Explosives §§ 5-11, 41, 51. 
Intoxicating Liquors § 198. 


33. O’Niel v. Buffalo F. Ins. Co., 3 
N.Y. 122, 127 [quot Phoenix Ins. Co. 
v. Taylor, 5 Minn. 393, 396]; New 
York Equitable Ins. Co. v. Langdon, 
6 Wend. (N.Y.) 623, 628 [quot Smith 
v. German Ins. Co., 65 N.W. 236, 107 
Mich. 270, 282, 30 L.R.A. 368]. 


34. State v. Bradley, 96 S.E. 142, 
143, 109 S.C. 41d. 


35. Lee v. Vacuum Oil Co., 7 N.Y. 
S. 426, 483, 54 Hun 156 [cit O'Neil v. 
Buffalo F. Ins. Co., 3 N.Y. 122, 127]. 


36. O’Niel v. Buffalo F. Ins. Co.,. 
8 N.Y. 122, 128 [quot Phoenix Ins. 
Co. v. Taylor, 5 Minn. 398, 396; Lee 
v. Vacuum Oil Co., 7 N.Y.S. 426, 433, 
54 Hun 156]; New York Equitable 
Ins. Co. v. Langdon, 6 Wend. (N.Y.) 
623, 628 [quot Smith v. German Ins. 
Co., 65 N.W. 236, 107 Mich. 270, 282, 
30 L.R.A. 368]. ; 


[a] “Applies only where the stor- 
ing or safe-keeping is the sole or 
principal object of the deposit.” New 
York Equitable Ins. Co. v. Langdon, 6 
Wend. (N.Y.) 623, 628 [quot Smith vy. 
German Ins. Co., 65 N.W. 236, 107 
Mich, 270, 282, 30 L.R.A. 3868]. 


For later cases, deveiopments and changes in the law see Annotations, same title and section number, 


Pe ee ee ee ae eee ee ee eee Te Ee 


future time.‘ 


Phrases: 


f “Storing 
sion,’’4? 


“storing  ice,’’43 


37. New York Equitable Ins. Co. v. 
Langdon, 6 Wend. (N.Y.) 628, 628 
{quot Smith vy. German Ins. Co., 65 
ae 107 Mich. 270, 282, 30 L.R. 


38. O’Niel v. Buffalo F. Ins. Co., 3 
N.Y. 122, 128 [quot Phoenix Ins. Co. 
v. Taylor, 5 Minn. 393, 396; Lee v. 
Vacuum Oil Co., 7 N.Y.S. 426, 433, 54 
Hun 156]; New York Equitable Ins. 
Co. v. Langdon, 6 Wend. (N.Y.) 623, 
628 [quot Smith v. German Ins. Cg., 
65 N.W. 236, 107 Mich. 270, 282, 0 
L.R.A. 368]. ; 


[a] Inapplicable to keeping for 
consumption.—“If I senda cask. of 
wine to a warehouse to be kept for 
me, that is a ‘storing’ of it; but, if 
I put it in my cellar or my garret to 
be drawn off and drank, ... the term 
would not be considered as applying.” 
New York Equitable Ins. Ce. v. Lang- 
don, 6 Wend. (N.Y.) 623, 628 [quot 
Smith v. German Ins. Co., 65 N.W. 
236, 107 Mich. 270, 282, 30 L.R.A. 368]. 


39. O’Niel v. Buffalo F. Ins. Co., 3 
N.Y. 122, 128 [quot Phoenix Ins. Co. v. 
Taylor, 5 Minn. 393, 396; Lee-v. Vac- 


uum Oil Co., 7 N.Y.S. 426, 4338, 54 
Hun 156]. 
[a] “Keeping an article for retail 


purposes in a store, is not storing 
such article within the meaning of 
the words in the policy prohibiting 
the storing [of specified articles].” 
Phoenix Ins. Co. vy. Taylor, 5 Minn. 
393, 396. 


40. Easley Town Council v. Pegg, 
41 S.E. 18, 63 S.C. 98, 103 Cquot State 
Vv. Burns, 130, S:E. 641, 642, 138 $C, 
238 (quot State v. Campbell, 140 S.E. 
97, 141 S.C. 428, 430); State v. Free- 
man, 93 °S.Bie 13, -107.5.C.. 4311:.- See 
State v. Bradley, 96 S.BE. 142, 143, 109 
S.Gs3414, 


[a] “Keeping in possession’ com- 
pared and distinguished.—Hasley 
Town Council v. Pegg, 41 S.H. 18, 63 
S.C. 98, 103 [quot State v. Burns, 130 
S.B. 641, 642, 133 S.C. 234 (quot State 
v. Campbell, 140 S.E. 97, 141 S.C. 428, 
430); State v. Freeman, 93 S.E. 13, 
107 S.C. 431]. See State v. Bradley, 
96 S.E. 142, 143, 109 S:C. 411. 


[b] Not merely having on hand.— 
In a prosecution for storing and pos- 
sessing intoxicating liquors for un- 
lawful use, a charge that “storing in- 
volves the idea of having it on hand 
for some length of time” held error, 
since “storing is the laying away for 
future use . . and involves more 
than the mere having in possession.” 
State v. Campbell, 140 S.H. 97, 141 S. 
C. 428, 429. 


[ce] “Temporary placing” _ dis- 
tinguished.—‘‘There is quite a differ- 
ence in storing an article and tempo- 
rarily placing it in a place.” New- 
berry v. Dorrah, 89 S.E. 402, 105 S.C. 
28, 29. 

41. State v. Campbell, 140 S.E. 97, 
141 S.C. 428, 430; Easley Town Coun- 
cil v. Pegg, 41 S.H. 18, 63 
103, 


where it is merely incidental,?7 and the keeping is 
only for the purpose of consumption,?’ or sale in 
the usual course of business;*® the laying away for 
future use;*° the stocking or furnishing against a 


and keeping 
“storing 
goods,”** “storing naphtha and benzine,’’*® “storing 
of gasoline,”’** “storing of oil in bulk,”*? “storing 
oils in barrels,”*® “storing or keeping,”*® “storing 
or safe-keeping,”>® and “storing their product in 


S.C. 98, 


STORE 


phrases.°? 


in posses- 
inflammable 


42. State v. Campbell, 140 S.E. 97, 
141 S.C. 428, 430; State v. Burns, 130 
S.E. 641, 642, 133 S.C. 238; State v. 
Freeman, 93 S.E. 13, 107 S.C. 431; 
Newberry v. Dorrah, 89 S.E, 402, 105 
S.C. 28, 30; State v. Green, 71 S.E. 
847, 848, 89 S.C. 132; Easley Town 
Council vir; Pegs, 4146S. Be 18,0638. S.C. 
98, 103. .See State v. Bradley, 96 S.E. 
142, 148, 109 S.C. 411 (substituting 
“or” for “and” in phrase). 


[a] Under liquor statutes.—(1) 
“The offense of storing and keeping in 
possession of contraband liquors in- 
volves more than the mere having in 
possession of such liquors.” Easley 
Town Council v. Pegg, 41 S.B. 18, 63 
S.C. 98, 103 [quot State v. Burns, 130 
S.E. 641, 642, 133.S8.C. 238 (quot State 
v. Campbell, 140 S.E, 97, 141 S.C. 428, 
430); State v. Freeman, 93 S.E. 13, 
£07. S.C 43T}, (2) “The offense 
. . . involves the idea of continu- 
ity or habit.” Easley Town Council 
v. Pegg, supra (construing Dispensary 
Act, amended March 5, 1897, 22 S.C.St. 
atL. 537) [quot State v. Burns, 
supra; State v. Freeman, supra; State 
v. Green, 71 S.E. 847, 848, 89 S.C. 132 
(adding “The same construction and 
meaning must be given the same 
words used in the Act of 1909, 26 St. 
atL. p 60, as was given them in the 
Act of 1897’)]. To same effect State 
v. Bradley, 96 S.E. 142, 143, 109 S.C. 
411. (3) What constitutes and does 
not constitute the offense. See In- 
toxicating Liquors § 198 text and 
notes 3-11%. 


43. Wright v. Louisiana Ice & 
Utilities Co., 129 So. 436, 439, 14 Ila. 
App. 621. 


[a] Broad term.—‘‘The term 
aSy Kes is broad and general .. . 
Cand] would include its transporta- 
tion from the factory to the place 
where it-is to be stored, and its dis- 
tribution.” Wright v. Louisiana Ice 
& Utilities Co., 129 So. 436, 4389, 14 
La.App. 621. 


[b] “Business of ‘ice plants’” 
compared.—Wright v. Louisiana Ice 
& Utilities Co., 129 So. 4386, 439, 14 
La.-App. 621. 


44. Rex y. Little, (B.C.) 27 Can. 
Cr.Cas. 422, 423, 10 West.Wkly. 893. 


[a] “Store explosive material” 
distinguished.—Charge and  convic- 
tion in words of text phrase held not 
to state an offense under statute mak- 
ing it an offense to “store ‘explosive 
material.’’? Rex v. Little, (B.C.) 27 
Can.Cr.Cas. 422, 423, 10 West.Wkly. 
893. 


45. Lee v. Vacuum Oil Co., 7 N.Y.S. 
426, 438, 54 Hun. 156. 


46. Smith v. German Ins. Co., 65 
N.W. 236, 107 Mich. 270, 282, 30 L.R.A. 
368. See Evangeline Fruit Co. v. 
Provincial F. Ins. Co., 51 Can.S.C. 
474, 24 Dom.L.R. 577 [rev 48 N.S. 39]. 
See also Fire Insurance §§ 266-272. 


47. Standard Oil Co. v. Com., 82 S. 
W. 1020, 1022, 1023, 119 Ky. 75. 


4g. Standard Oil Co. v. 
supra. 


Com., 


Store account.>? 
held to apply, without discrimination, to all accounts 
of goods sold by storekeepers and charged in their 
books against the purchasers.®* 


Store building.®> A building®® designed or adapt- 
ed for trade;°’ a warehouse.®’ 
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large metal tanks.’’51 


[§ 8] C. Used Adjectively. Connected with, re- 
ferring or relating to a store, thus used chiefly in 


A statutory term which has been 


49. Lee v. Vacuum Oil Co., 7 N.Y.S. 
426, 438, 54 Hun 156; Hanover F. Ins. 
Co. v. Eisman, 146 P. 214, 218, 45 Okl. 
639, Ann.Cas.1918D 288; State v. 
Bradley, 96 S.E. 142, 143, 109 S.C. 411; 
Thompson v. Equity F. Ins. Co., 
EL9T0) ACs 5925\596,7 26 TER. 616,.23 
B.R.C. 1; Evangeline Fruit Co. v. 
Provincial F. Ins. Co., 5]. Can.S.C. 474, 


oon 24 Dom.L.R. 577 [rev 48 N.S. 
[a] Held not to constitute.—“No 


one would say that a person who had 
a small bottle of benzine for remov- 
ing grease spots or cleansing pur- 
poses of that sort was ‘storing or 
keeping’  benzine.’”’ Thompson _ vy. 
Equity F. Ins. Co., [1910] A.C. 592, 
596,-26 TD.L.R.. 61653) BERIC21 eiquot 
Hanover F. Ins. Co. v. Hisman, 146 P. 
788i 218, 45 Okl. 639, Ann.Cas.1918D 


50. New York Equitable Ins. Co. v. 
Langdon, 6 Wend. (N.Y.) 623, 628 
[quot Smith v. German Ins. Co., 65 
ape 236, 107 Mich. 270, 282, 30 L.R.A. 


“51. Standard Oil Co. v. Com., 82 S. 
W. 1020, 1022, 119 Ky. 75. 


52. See cases infra this section. 


53. See Evidence §§ 1033-1090 
(book entries as evidence). See also 
Account book 1 C.J. p 587. 


“Account” 1 C.J. p 586. 
counts and Accounting §§ 1-9. 


54.. Salomon y. Pioneer Co-opera- 
ue Co., 21. Fla. 374, 385, 58 Am-R. 
toe ; : 


[a] .In construing a statute of 
limitations, the court said: ‘The test 
is not whether the store is one of re- 
tail or wholesale, nor in the locality 
of the store, or the use made of the 
articles, or the quantity in which they 
are brought, but is the vendue of goods 
by a store-keeper and have they been 
charged in his books in an account 
against the purchaser?” Salomon v. 
Pioneer Co-operative Co., 21 Fla. 374, 
385, 58 Am.R. 667. 


“Storekeeper” post., 


55. Restrictive covenant see Cove- 
nants §§ 14, 52, 69, 154, 168; Deeds §§ 
448, 455. 


56. “Building” 9 C.J. p 683. 


57. See Gunther v. Atlantic Refin- 
ing. Cos [ae A. 53. ba 2a Ase 
Hoffman v. Parker, 86 A. 864, 865, 239 
Pa. 398. 


[a] Building to be used for retail- 
ing gasoline and oil for delivery from 
tanks constructed ‘outside and in 
front of the building held a “store” 
building within. lot owner’s agree- 
ment not to construct “store” building 
on premises. Gunther v. Atlantic Re- 
fining Co., 121 A. 53, 54, 277 Pa. 289. 


“rrade”’ [38 Cyc 670]. 


See Ac- 


58. De Wolfe v. Pierce, 196 ‘Ill. 
App. 360, 361. 
[a] “Warehouse” included.— 


Where the declaration alleged that 
plaintiff’s injuries were sustained by 
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Store fixtures.°® A term of trade, commonly used 
among traders and insurers and subject to construc- 
tion in the light of evidence as to its scope;®°® and 
whose general application and signification is to be 
found in the context and the popular meaning of the 
It has been defined as fixtures®? attached 
to the store, tributary to its use, as a store;°*® store 
fittings or fixed furniture which are peculiarly adapt- 
ed to make a room a store rather than something 
It has been said that it may denote all the 
movable articles of shops and warehouses which are 
convenient or necessary for use in the course of 
trade ;®* and so it has been held to include an office 
within a store,*® the basin and shelving in a barber 
shop,*? the counters®® and shelving®® in stores; but 
not to include the fixtures of a shoe factory,’® nor 
the outside awning on a building.” 


words.®! 


else.®# 


Other phrases: “Store or other 


falling through a hole in defendants’ 
“store building,’ and the evidence 
showed that the hole in question was 
in the floor of a warehouse used in 
eonnection with defendants’ store, 
held no variance; the warehouse un- 
der the evidence being properly de- 
nominated a_ store’ building. De 
Wolfe v. Pierce, 196 I1l.App. 360, 361. 


59. See Fire Insurance § 87 (what 
is comprised in term). 


60. Whitmarsh v. Conway F. Ins. 
Co., 16 Gray (Mass.) 359, 362, 77 Am. 
D. 414. 


61. Thurston v. Union Ins. Co., 17 
LENS. ZA e a ea bPAS)e 


62. “Fixtures” see Fixtures § 1. 


63. Commercial F. Ins. Co. v. Al- 
len, 1 So. 202, 80 Ala. 571, 578. 


[a] “Fixtures” distinguished.— 
Commercial F. Ins. Co. v. Allen, 1 
Som202, 800 Ala, © 57278. 


[b] “Ward fixtures” compared.— 
Commercial F. Ins. Co. v. Allen, 1 So. 
202, 80 Ala. 571, 578. 


64. Thurston v. Union Ins. Co., 17 
F. 127, 129 (construing the term with 
reference to the particular policy). 


“Fitting” 26 C.J. p 646. 
“Furniture” 27 C.J. p 932. 


65. Whitmarsh v. Conway F. Ins. 
Co., 16 Gray (Mass.) 359, 361, 362, 77 
Am.D. 414 [eit Thurston v. Union Ins. 
Conny) RS o12 729 (but adding 
“though that case is not of special im- 
portance in deciding this case’’) ]. 


66. Commercial F. Ins. Co. v, Al- 
len, 1 So. 202, 80 Ala.:571, 578. 


67. Thurston v. Union Ins. Co., 17 
B27. 29. 


68. Thurston v. Union Ins. Co., 
supra. 
69. Thurston v. Union Ins. Co., 


supra; Commercial F. Ins. Co. v. Al- 
len, 1 So. 202, 80 Ala. 571, 578. 


70. Thurston v. Union Ins. Co., 17 
Le (abe) 


1. . Commercial -F.-Ins, Go; vi Ale 
len, 1 So. 202, 80°Ala. 571, 578. 


72. Thurston v. Union Ins. Co., 17 
Bi? 7, 128; 

73. Thurston v.° Union Ins. Co., 
supra; Commercial F. Ins. Co. vy. “Al- 


len, 1 So, 202, 80 Ala. 571, 578. 


74, See Store § 8. 
75. See Store § 8, 
76. See Store § 8. 
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STORE—STOREHOUSE 


fixtures,”*? and 


77. See also Storage ante; Store 


ante; Storeroom post. 
Storehouse: 

Arson § 16 text and note 65. 

Burglary § 39. 

Gaming § 151. 

Larceny § 71. 

Municipal Corporations § 578. 

Warehousemen [40 Cyc 400-403]. 


eke State v. Sandy, 25 N.C. 570, 


79. See cases infra this note; and 
notes 80-89. 


[a] As building only.—Dennison 
i COs 270 S.W. 752, 753, 208 Ky. 


[b] As including land.—‘‘By a 
conveyance of the storehouse and the 
other houses, the lot upon which they 
stood was also conveyed, as there is 
nothing in the deed to control the de- 
scription, and exclude the lot.’’ Wise 
v. Wheeler, 28 N.C. 196, 200 [eit In- 
dianapolis, ete., R. Co. v. Indianapolis 
First Nat. Bank, 33 N.E. 679, 134 Ind. 
27; SES Ti. 


“Building” 9 C.J. p 683. 


80. Webster D. [quot Tollifson v. 
People, 112 P.794, 49 Colo. 219, 226; 
Adams County v. Kansas City, ete., 
R. :Co., 99 N.W. 245, 71 Neb. 549; 554]; 
Givens v. State, 23 So. 850, 40 Fla. 
200, 202; State v. Wilson, 47 N.H. 101, 


104; State w.. Sandy, .25 N.C. 570, 
573; Benton v. Com., 21 S.H. 495, 91 
Va. 782-7938. 

“Keeping” see Keep, Kept and 
Keeping § 3. 

81. Century D. [quot Jefferson v. 


State, 14 So. 627, 100 Ala. 59, 60 (quot 
Caraway v. State, 93 So. 334, 18 Ala. 
App. 541, 542); State v. Sprague, 50 S, 
W. 901, 149 Mo. 409, 419; Metz v. 
State, 65 N.W. 190, 46 Neb. 547, 551]; 
Steele v. State, 113 N.W. 798, 80 Neb. 
9, 10, 127 Am.S.R. 741, 


“Storing” see Store ante § 9. 


82. “Grain” 28 C.J. p 757. 

83. “Provisions” 50 C.J. p 8383. 

84. “Goods” 28 C.J. p 720. 

85. Century D. [quot Jefferson v, 
State, 14 So. 627, 100° Ala. 59, 60; 


pete M Oreo 93 So. 334, 18 Ala. 
App. } ;. State v. Sprague, 50 
S.W. 901, 149 Mo. 409, 419; Metz v. 
State, 65 N.W. 190, 46 Neb. 547, 551]; 
Webster D. [quot Tollifson v. People, 
112 P. 794, 49 Colo. 219, 226; Adams 


“store furniture and fixtures. 
STORE ACCOUNT."* 
STORE BUILDING." 
STORE FIXTURES." = 


STOREHOUSE.’* 
used in different senses, and perhaps not exactly 
alike in different parts of the country.‘* 
house” has been defined as a building’® for keep- 
ing,®° or for. the storing, of*! foodstuffs, grain,>* 
provisions,’* or goods** of any kind,** or in which 
domestic’® supplies’? are kept at a place of resi- 
dence,®® or gaods of any kind are kept for sale;*® 
a house®® for the storage®! of goods,®? or in which 
things are stored;°* an apartment®* or building for 
the temporary reception and storage of goods and 
merchandise;®®> any house, not an office, or a shop, 
or a room in a steam or other boat, in which goods, 


mT3 | 


It is said the word is vulgarly 


“Store- 


County v. Kansas City, ete., R. Co., 99 
N.W. 245, 71 Neb. 549, 554]; Givens v. 
State, 23 So. 850, 40 Fla. 200, 202; 
Steele v. State, 113 N.W. 798, 80 Neb. 
9, 10, 127 Am.S.R. 741; State v. Wil- 
son, 47 N.W. 101, 104; State v. Sandy, 
25'°N.C. 570, 573; Benton v. Com., 21 
S.E.. 495, 91. Va. 782, 793. 


86. “Domestic” 19 C.J. p 387. 
87. “Supplies” post. : 


88. Caraway v. State, 93 So. 334, 
18 Ala.App. 541, 542; State v. Sandy, 
25." N.€.45 (0535 Tos 


fa] “& common use of it is to 
designate a building in which domes- 
tic supplies are kept at a place of 
residence.” State v. Sandy, 25 N.C. 
570, 573 [quot Caraway v. State, 93 
So. 334, 18 Ala.App. 541, 542]. 


“Place of residence’ see Place § 


89. Bank of Commerce & Trust Co. 
v. Burke, 185 S.W. 704, 135 Tenn. 19, 
27; Ann.Cas.1918C 439. 


90. See cases infra this note; and 
notes 92, 98. 


fa], “House” interchangeable.— 
The use of the word “house” instead 
of “storehouse” in the accusatory 
part of an indictment held not to 
vitiate it where the indictment, as a 
whole, described the house broken in- 
to as a retail liquor house. Drury v. 
Commonwealth, 172 S.W. 94, 96, 162 
Ky. 123. 


“Flouse” 30 C.J. p 472. 
91. “Storage” ante. 


92. Krebs Mfg. Co. v. Brown, 18 
rae 659, 108 Ala. 508, 509,°54 Am.S.R. 


93. Century D. [quot Jefferson v. 
State, 14 So. 627, 100 Ala. 59, 60, (cit 
Webster D:; Worcester D.); State v. 
Sprague, 50 S.W. 901, 149 Mo. 409, 419 
(ast two eases quot Caraway v. 
State, 98 So. 334, 18 Ala.App. 541, 
542); Metz vy. State, 65 N.W. 190, 46 
Neb. 547, 551]; Steele v. State, 113 N. 
ae 798, 80 Neb. 9, 10, 127 Am.S:R. 


“Stored” see Store § 6. 
94. “Apartment” 3 C.J. p 250. 


95. Andrews v. State, 26 So. 522, 
123 Ala. 42, 45 (where, in defining 
“warehouse,” the court added: “Of 
Similar meaning is the word store- 
house’’), 


Bc it and merchandise” see Goods 


For later cases, developments and changes in the law see Annotations, same title and section number 
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tacle where goods ‘are stored.®® 


of the public. 


96. “Goods, wares, and merchan- 


dise”’ see Goods § 12. 


97. Ray v. Com., 12 Bush (Ky.) 
397 [quot Caraway v. State, 93 So. 334, 
18 Ala.App. 541, 542; Wilson v. Com., 
192 S.W. 631, 174 Ky. 602; Hunter v. 
Com., (Ky.) 48 S.W. 1077, 1078, and 
cit) Dennison v. Com., 270 S.W. 752, 
753, 208 Ky. 366]. 


98. “Repository” 54 C.J. p 683. 
99. Century D. [quot Jefferson v. 
State, 14 So. 627, 100 Ala. 59, 60; 


Caraway v. State, 93 So. 334, 18 Ala. 
App. 541, 542; State v. Sprague, 50 
S.W. 901, 149 Mo. 409, 419; Metz v. 
State, 65 N.W. 190, 46 Neb. 547, 551]; 
Webster D. [quot Tollifson v. People, 
112 P. 794, 49 Colo. 219, 226]; Givens 
v. State, 23 So. 850, 40 Fla. 200, 202; 
Steele v. State, 113 N.W. 798, 80 Neb. 
9,10, 127 Am.S.R. 741; State v. Sandy, 
25 N.C. 570, 573. 


1. Steele v. State, 113 N.W. 798, 
80 Neb. 9,10, 127 Am.S.R. 741. 


[a] Need not be house or building. 
—‘‘Such a structure need -not be a 
house or building, strictly speaking. 
It is enough if it is shown to be a 
structure properly barred from en- 
trance by the public, where goods are 
stored and kept.’”’ Steele v. State, 
113 N.W. 798, 80 Neb. 9, 10, 127 Am. 
S.R. 741. 


2. Adams County v. Kansas City, 
ete., R. Co., 99 N.W. 245, 71 Neb. 549, 
554; Steele v. State, 113 N.W. 798, 
80 Neb. 9, 127 Am.S.R. 741 [both cit 
Metz v. State, 65 N.W. 190, 46 Neb. 
547, 551]. 


Corn crib held not “storehouse” 
within arson statute see Arson § 
hh note. 43. EL. 


“Corn crib” 13 C.J. p 1237 text and 
notes 40, 41. 


3. New York v. Pike Realty Corp., 
213 N.Y.S. 18, 19, 126 Misc. 260. 


[a] Bhus a garage in which goods 
of considerable value, other than an 


‘automobile, were stored was held con- 


verted into a storehouse, and no long- 
er merely an outhouse. Bean v. Com- 
monwealth, 17 S.W.(2d) 262, 263, 229 
Ky. 400. 


[b] Garage in which petrol spirit 
was stored was’ held a storehouse 
within a statute regulating the stor- 
ing of petrol, Appleyard v. Baug- 
ham, [1914] 1 K.B. 258, 261. 


“Garage” 27 C.J. p 1107. See Liv- 
ery Stable and Garage Keepers § 2. 


4 Adams County v. Kansas City, 
etc., R. Co., 99 N.W. 245, 71 Neb. 549, 
554 [cit Erie County v. Erie, etc., 
Transportation Co., 87 Pa. 434, 437 
(both cases construing railway tax 
statutes) ]. 


[a] “Elevators” and “storehouses” 
used interchangeably.—Adams Coun- 
ty v. Kansas City, etc., R. Co., 99 N. 
W. 245, 71 Web. 549, 554 [cit Erie 
County v. Erie, etc., Transportation 
Co., 87 Pa. 434, 437]. 

“Grain elevator’ 28 C.J. p 758 text 
and notes 68-70. 


5. Ray .v..Com., 7b Ky. 397 bLeit 
Wilson v. Com., 192 S.W. 631, 174 Ky. 
602; White v. Com., 9 S.W. 303, 87 
My. 454, 457]. 


“Granary” 28 C.J. p 758. 


wares, and merchandise®® are usually deposited for 
safe-keeping or for sale;°* a repository®® or recep- 
However, it has 
been held that a “storehouse” need not necessarily 
be a “building” or a “house,” it being sufficient if it 
be some kind of a structural barrier to the ingress 
It has been held that “storehouse” 


.W. 245, 71 Neb. 549, 554]; 


“STOREHOUSE 


stable,’ 


warehouse.!® 


6. State v. Turnbaugh, 85 
1060, 1061, 79 OhioSt. 63. 


7 Webb v. Com., (Ky.) 35 S.W. 
1038, 1089 [eit Wilson v. Com., 192 
S.W. 631, 174 Ky. 602]. 


“Stable” 58 C.J. p 1313. 


8. Century D. [quot Jefferson v. 
State, 14 So. 627, 100 Ala. 59, 60; Car- 
away v. State, 93 So. 334, 18 Ala.App. 
541, 542; State v. Sprague, 50 S.W. 
901, 149 Mo. 409, 419; Metz v. State, 
65 N.W. 190, 46 Neb. 547, 551]; Web- 
ster D. [quot Tollifson v. People, 112 
P. 794, 49 Colo. 219, 226; Adams Coun- 
ty v. Kansas City, etc., R. Co., 99 N. 
Givens v. 
State, 23 So. 850, 40 Fla. 200, 202; 
Steele v. State, 113 N.W. 798, 80 Neb. 
9105. 127-Am:S.R. 741. 


“Magazine” 38 C.J. p 332. 


9. Steele v. State, 113 N.W. 798, 80 
Neb. 9, 127. Am.S.R. 741; Benton v. 
Com, 21°S.E. 495, 91 Va. 782, 7.93. 


“Meat house” 40 C.J. p 19 text and 
note 1. 


10... Wilson v. Com., 192 S.W. 631, 
174 Ky. 602 [cit Hunter v. Com., 
(Ky.) 48 S.W. 1077, 1078]. 


“Opera house” 46 C.J. p 1110 text 
and note 53. 


11. Drury v. Com., 172 S.W. 94, 96, 
162 Ky. 123. 


12. Drury v. Com., supra (within 
burglary statute). 


[a] In lease providing that prop- 
erty demised was ‘“‘to be used as a 
storehouse,” the latter term was held 
broad enough to include a_ saloon; 
and the provision was characterized 
as an attempt to ‘hoodwink the law 
prohibiting the sale of intoxicants 
and hence rendering such lease in- 
valid as being for an unlawful ‘pur- 
pose. Bank of Commerce & Trust Co. 
v. Burke, 185 S.W. 704, 705, 135 Tenn. 
19, 27, Ann.Cas.1918C 439. 


“Saloon” 55 C.J. p 1344. 


N.E. 


wae? State v. Sandy, 25 N.C. 570, 
BSUe%S 
[a] “Shop” synonymous.—It is al- 


so “applied to places of business, and 
there vulgarly used as synonymous 
with ‘shop’ in one of its proper senses 
meaning a building in which goods 
are offered openly for sale.” State v. 
Sandy, 25. N.C. 570, 573... See also 
Shop 58 C.J. p 693 text and note 54. 


14. Caraway v. State, 93 So. 334, 
18 Ala.App. 541, 542 (after quoting 
various definitions of the term, the 
court said: “With these authorities, 
as well as from a common knowledge 
of these things, we find no difficulty 
in concluding that a smokehouse, in 
which the family meat is stored, is 
a ‘storehouse,’ within the meaning of 
Code 1907, § 7324, making it grand 
larceny to steal goods of a stated 
value from a storehouse’). 


“Smokehouse” 58 C.J. p 776. 


15. Century D. [quot Jefferson v. 
State, 14 So. 627, 100 Ala. 59, 60; Car- 
away v. State, 93 So. 334, 18 Ala.App. 
541, 542;° State v. Sprague, 50 S.W. 
901, 149 Mo. 409, 419; Metz v. State, 
65 N.W. 190, 46 Neb. 547, 551]. See 
New Limerick v. Watson, 57 A, 79, 81, 
98 Me. 379 (‘fa storehouse may, un- 
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may include a corn, crib,? a garage,’ a grain ele- 
vator,* a granary,” a grocery store annex,® a livery 
a magazine,® 
house,*° a retail liquor house,'! a saloon,!? a shop,!? 
a smokehouse,!* a store;!®° a terminal warehouse,!® 
a tobacco barn,” a vat for storing hides,!® or a 
On the other hand, it has been held 


a meat house,®? an opera 


der some circumstances, come with- 
in the meaning of the word ‘store’ ’’). 


“Store” synonymous see Store § 5. 
: “Store” distinguished see Store § 


16. Armour & Co. y. Industrial 
Board of Illinois, 114 N.E. 173, 275 
Ill. 328, 335 (where an employee of a 
foreign corporation, engaged in re- 
ceiving meats and provisions and dis- 
tributing them at wholesale to deal- 
ers, was killed in a three story build- 
ing in which its goods were stored, 
awaiting distribution, from one to 
three weeks, the court said: ‘‘Both on 
principle and authority the premises 
upon which the accident occurred 
must be held a . storehouse,” 
as used in Workmen’s Compensation 
Act [1913] § 3 par (b) cl 4). ‘ 


17. White v. Com., 9 S.W. 303, 87 
Ky. 454, 456, 457 [cit Wilson v. Com., 
192 S.W. 631, 174 Ky. 602; Mason v. 
Com.,- 41 S.W. 305, 101 Ky. 397, 400, 
19 Ky:L. 6227]. 


18. Steele v. State, 113 N.W. 798, 
80 Neb. 9, 10, 127 Am.S.R. 741 (a vat, 
originally built as a beer vat, six or 
eight feet deep and six feet in diam- 
eter, constructed of ‘heavy oak tim- 
bers which are sunk in the ground, 
with a hinged cover secured in place 
by a lock and used for storing hides 
awaiting sale, held a “stqrehouse,” 
within Cr. Code § 48, relating to bur- 
glary). - 


19. Century D. [quot Jefferson v. 
State, 14 So. 627, 100 Ala. 59, 60; Car- 
away v. State, 93 So. 334, 18 Ala.App. . 
541, 542; State v. Sprague, 50 S.W. 
901, 149 Mo. 409, 419; Metz v, State, 
65 N.W. 190, 46 Neb. 547, 551]; Web- 
ster D. [quot Tollifson y. People, 112 
P. 794, 49 Colo. 219, 226; Adams Coun- 
ty, vi Kansas. City, ete; IR. Cox, 99IN. 
W. 245, 71 Neb. 549, 554]; Givens v. 
State, 23 So. 850, 40 Fla. 200, 202; 
Armour & Co. v. Illinois Industrial 
Board, 114 N.E. 178, 275 Ill. 328, 332; 
Steele v. State, 113 N.W. 798, 80 Neb. 
9, 10, 127 Am.S.R.°741; State v. Wil- 
son, 47 N.H. 101, 104; New York v. 
Pike Realty Corp., 213 N.Y.S. 18, 19, 
126 Misc. 260; State v. Sandy, 25 N. 
C. 570, 573. See Andrews v. State, 26 
So. 522, 123 Ala. 42, 45; Ray v. Com., 
12 Bush (Ky.) 397 [quot Hunter v- 
Com., (Ky.) 48 S.W. 1077, 1078; White 
v. Com., 9 S.W. 303, 87 Ky. 454, 457 
(giving same definition for ‘‘ware- 
house” and “storehouse’’)]; Hrie 
County v. Brie, etc., Transportation 
Co., 87 Pa. 4384, 4387. 


[a] “*Warehouse’’. . . of sim- 
ilar meaning.’’—Andrews v. State, 26 
So. 522, 123 Ala. 42, 45. 


[b] ‘“Warehouses” and “store- 
houses” used interchangeably .— 
Adams County v. Kansas City, etc., 
R. Co., 99 N.W. 245, 71 Neb. 549, 554 
[eit Erie County v. Erie, etc., Trans- 
portation Co., 87 Pa. 434, 437]. 


[c] “Warehouse” synonymous.— 
(1) ‘All the dictionaries make ‘store- 
house’ and ‘warehouse’ synonymous.” 
New York yv. Pike Realty :Corp., 213 
NaY.S. -1'8, 126 Mise. 2603) 26029 1¢2) 
“The term [warehouse] is synony- 
mous with storehouse.” 380 American 
& Eng. Encye.. of Law (2d ed) 38 
{quot Armour & Co. y. Illinois indus- 
trial Board, 114 N.E. 173, 275 Til. 328, 
332]. 
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that the term did not include a building used for of- 
fices only,?° a ginhouse,?? a locker,?? a small wine 
room in a cellar,?? or a stock of goods in a building.** 


Phrases: 


store,’’?! and “tobacco storehouse 


tors and storehouses,”?? and “general or terminal 


storehouses.”’?4 


As an adjective also the term may be used,?> as 
in the phrase “storehouse building. 


[d] “Warehouse” distinguished.— 
(1)-“The word ‘storehouse’ is a wider 
and more comprehensive term than 
‘warehouse.’”’ 1 Wharton Cr. L. § 794 
[quot Steele vy. State, 113 N.W. 798, 
80 Neb. 9, 127 Am.S.R. 741; Metz v. 
State, 65 N.W. 190, 46 Neb. 547, 551]. 
(2) “And includes a storage for fami- 
ly as well as for business purposes.” 
Metz v. State, supra [cit 1 Wharton 
Cr 87.94] 


“Warehouse” 
[40 Cye 400]. 


20. Jefferson vy. State, 14 So. 627, 
100 Ala. 59, 60 (a building used for 
offices of a building and loan asso- 
ciation, a lumber company, and 4 
real estate and insurance firm held 
not a storehouse although originally 
constructed as a storehouse). 


21. Givens vy. State, 23 So. 850, 40 
Fla. 200, 202. 


“Ginhouse” 28 C.J. p 707. 


22. Wilson v. Com., 192 S.W. 631, 
632,174 Ky. 602 (no more a storehouse 
than is a trunk or a bureau drawer). 


“locker” 38 C.J. p 134. 


: 23. Mason yv. Com., 41 S.W. 305, 
HOMES. 3.975 399.0 Lov key kn 622. [quot 
Wilson v. Com., 192 S.W. 631, 174 Ky. 
€02] (“The room was no more a store- 
aouse . . . than;any pantry or 
closet-in the upper part of the build- 
ing in which provisions or clothing 
Were stored).” 


‘24. Dennison v, Com., 270 S.W. 752, 
753, 208 Ky. 366 (‘‘storehouse,” as 
used in St. § 1169, making it a crime 
to burn an insured storehouse, held 
not to include stock of goods therein, 
the court saying: ‘The Legislature 
never intended to use the word ‘store- 
house’ as meaning the stock as well 
as the building’’). 


25. Franklin F. Ins. Co. v. Brock, 
57 Pa. 74, 83. 


fa] Description of place insured 
as a “storehouse” is not necessarily 
a warranty that it shall be used for 
no other purpose, although, if, such 
place were converted into one of a 
class enumerated as not insured with- 
out special agreement, aS a manufac- 
tory, there would be a departure from 
the terms of the policy. Franklin F. 
InMSAiCornverisrock,) 57) Pant 4, 8p 88. 


{[b] Held not so. converted.— 
2 ae hy. Ls. Co, Vv.) Brock, 367) ira. 
Te, 83 


26. Armour & Co. v. Illinois In- 
Soe Board, 114 N.E. 178, 275 111. 
328, 334. 


27. New Limerick v. Watson, 
A. 79, 81, 98 Me. 379. 


“In a store for trade” distinguish- 
ef see Store § 2. 


28. Metz v. State, 65 N.W. 190, 46 


see Warehousemen 
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“Converted from a storehouse into a 
manufactory,’”2®> “general storehouse,”?*® “in a store- 
house for storage,”?7 “storehouse and warehouse, 
“storehouse for automobiles,”?® “storehouse for pe- 


troleum,”?® “store house wherein 
2232 


Ho KAB. 


§TOREHOUSE—STOREROOM 


store.*° 


9928 


eredit.48 
Kee hee ad tay 


also “eleva- 


87 Ky.. 454, 457 (“ ‘warehouse’ and 
‘storehouse’ ’”), and cit Webb v. Com., 
Cy.) 835 Sew: 31038, 1039 “Cs store= 
house’ or ‘warehouse’ ’’)]. 


29. New York v. Pike Realty 
eae 213 N.Y.S. 18, 126 Misc. 260, 
261. 


30. Appleyard v. Bangham, [1914] 
258, 261. 


[a] Defined under statutory au- 
thority.—By the definitions clause in 
the Regulations of July 31, 1907, 
made under Locomotives on High- 
ways Act 1896 (59 & 60 Vict. ec. 60 
§ 5) “The expression ‘storehouse’ [for 
petroleum] shall mean any .. . 
building . in which petroleum 
spirit for the purpose of light loco- 
motives is kept in pursuance of these 
regulations.” Appleyard v. Bangham, 
[Odd Jv rd KB) 2589. 26H,  234-Cox@.C. 
C30i 30 Ee Ra LSe 


[b] Held such storehouse.—A ga- 
rage, with living quarters in the loft 
above, where the only petrol was that 
left in the tanks of motor cars kept 
there over night, held used as a store- 
house for petroleum within the mean- 
ing of the regulations above cited. 
Appleyard: v. Bangham, [1914] 1 K. 
B. 258, 261. 


31. Indianapolis, etc., R. Co. v. In- 
dianapolis First Nat. Bank, 33 N.E. 
679, 134 Ind. 127, 130 [quot Wise v. 
Wheeler, 28 N.C. 196, 198]. 


32. White v. Com., 9 S.W. 303, 87 
Ky. 454, 457. 


33. Armour & Co. vy. Illinois In- 
dustrial Board, 114 N.E. 178, 275 Il. 
DAS, (Oo eNOOT 


34. Armour & Co, y. Illinois Indus- 
trial Board, supra. 


[a] “Such storehouses are not 
public warehouses.”’—Armour & Co. 
vy. Illinois Industrial Board, 114 N.E. 
173, 275 Ill. 328, 334. 


35. See State v. Biles, 33 P. 347, 6 
Wash. 186, 188, 189. 


36. State v. Biles, supra. 


[a] Held “storehouse building.’”’— 
Where a building was described as “a 
two-story wooden storehouse build- 
ing,’ the upper story being used as 
a lodging house and the lower for a 
storehouse, the court said: “The 
luilding in this instance is none the 
less a storehouse because the same 
roof protects a lodging house.” State 
v; Biles, 33 P. 347, 6 Wash. 186, 189, 


87. See also Shopkeeper 58 C.J. 
p 694. 


As revenue officer see Internal Rev- 


ther a wholesale merchant or a,petty dealer.’ 
may refer to a principal, or an agent or servan 
It does not necessarily imply or indicate good 


STOREROOM.+* 
repository,® or in which articles are stored,*” or one 
set apart and having conveniences such as shelves, 
hooks, ete., for storage purposes.** 
been said that the word does not necessarily mean 


Pi wee ee 


STOREKEEPER.?? While the term is said to be 
indefinite,?® it has been defined as a man who has 


the care of a store;*® 3 
The term may be used as referring to el- 


one who takes care of a 


41 


It 


t.42 


A room*® in a storehouse or 


While it has 


ie either a storehouse or warehouse,*® yet to a certain 
Neb. 547, 551; New York Nie enue § 241 text and notes 2, 3. 
Realty Corp., 213 N.¥.S. 18, 19, F cw. 44 
Mise. 260," S66 Ray wv. Com), 16 iyillgeeeueatenGh 9 ae ae) Noam ae 
397 [quot Hunter v. Com., (Ky.) 48 8.}~ Z f 

W. 1077; White v. Com., 9 S.W. 308, 39. Webster D. [quot Salomon v. 


Pioneer Co-operative Co., 21 Fla. 374, 
384, 58 Am.R. 667]. 


“Store” ante. 


40. Worcester D. [quot Salomon v. 
Pioneer Co-operative Co., 21 Fla. 374, 
384, 58 Am.R. 667]. 


41. Higler v. Peo., 6 N.W. 664, 44 
Mich. 299, 302, 38 Am.R. 267. 


42. Higler v. Peo., supra. 


43. Higler v. Peo., supra (“It may 
be applied to one notoriously with- 
out capital and who lives by his wits 
rather than by legitimate trades; in 
short, disconnected from ali else, it 
can never indicate that the person - 
who bears the designation is one who 
can safely be trusted with a loan’’). 


“Credit” 15 C.J. p 1348. 


44. See also Store ante; Storehouse 
ante, 

45. “Room” 54-C.J. p 1102. 

46. Webster D. [quot Tollifson v. 


People, 112 P. 794, 49 Colo. 219, 226]. 
“Repository” 54 C.J. p 683. 
“Storehouse” ante. 


47. Webster D. [quot Tollifson v. 
People, 112 P. 794, 49 Colo. 219, 226]. 


“Stored” see Store § 6. 


48. Michaels v. Fidelity & Casual- 
ty Co. of New York, 105 S.W. 783, 128 
Mo.App. 18, 22. ; 


[a] In flat or apartment building. 
—(1) The “storeroom” contemplated 
by a clause in a policy of burglary 
insurance, providing that, if insured 
is the occupant of an apartment, the 
insurance covers goods in a locked 
storeroom provided for the exclusive 
use of insured, by the landlord in 
the same house, etec., is one as defined 
in the text. Michaels y. Fidelity & 
Casualty Co. of New York, 105 S.w. 
783, 784, 128 Mo.App. 18, 22, 28. (2) 
And it was held not to be “a bedroom 
used Leng the tenant in part for stor- 
ing his goods’ nor a laundry under 
lock wherein he stored trunks pack- 
ed with winter clothing. Michaels 
v. Fidelity & Casualty Co. of New 
York, supra. 


“Storage” ante. . 


ape Hagar v. State, 35 OhioSt, 268, 
[a] “Storehouse” or “warehouse” 


not interchangeable.—Indictment for 
breaking and entering a “store-room” 
held insufficient under a statute us- 


ing phe ene “storehouse” and 
“warehouse.” agar v. State, 35 Ohi 
St. 268, 270. : ao 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ty ery * i 
Rare nie Hai) aint ae 
i ‘ , i 


“phila. (Pa.) 38, 39. 


ee SN I Ce ee en Cee a Re ee ee 


extent the words “storeroom” and “storehouse” are 


synonymous.®®  - 
STORES.®! 
STORM.°? 


of definition and interpretation,®* 


as referring to the action of the elements,®® or in its 


figurative sense.®® 


{§ 2] B. Ordinary Sense—1. As Noun.*? Inter- 
preted with relation to the weather, all the lexicog- 
raphers connect it indissolubly with the idea of vio- 
lent force, vehement action, turbulent commotion, 
and disturbance ;°* and some preternatural action of 
the elements is involved both in the grammatical and 


“Storehouse” ante. 


“Warehouss” see 
[40 Cye 400]. ; 


50. Webster D. [quot Tollifson v. 
People, 112 P. 794, 49 Colo. 219, 225]. 


[a] Used interchangeably.—In a 
burglary trial, where the information 
alleged the breaking into a storehouse 
belonging to a mining corporation, 
the fact that some of the witnesses 
stated that the ore stolen was stored 
in a storeroom, instead of a _ store- 
house, or in the storeroom of the 
shaftlhouse, instead of the storeroom 
of the storehouse, held immaterial, 
and the court, after stating the words 
were synonymous, said: “It must 
have been so understood from the 
manner in which the witnesses used 
the words, interchangeably, referring 
to the same building.” Tollifson v. 
People, 112 P. 794, 49 Colo. 219, 225. 


Warehousemen 


51. See Store § 4. 

52. See also Stormy post. 

53. Stover v. Insurance Co., 3 
Phila. (Pa: e385, o0% 

54. Stover v. Insurance Co., supra. 

55. See infra §§ 2-4. 

56. See infra § 5. 

57. Storm: ; 
Cyclone and Tornado Insurance 17 C. 

J. p- 693. ‘ 


Fire Insurance § 441 (as limitation as 
to cause of loss under fire policy) 


Hail Insurance 29 C.J. p 205. 
Lightning Insurance 37 C.J. p 661. 


Municipal Corporations § 1895 (lia- 
bility of municipality for sewer 
overflow caused by extraordinary 
storm). : 


Railroads §§ 1895, 2067 (effect of 
stormy weather on duty of person 
crossing railroad). 


Related terms: 
“Blizzard” 8 C.J. p 1125. 
“Cyclone” 17 C.J. p 691. 
“Gale” 27 C.J. p 939. | 
“Hurricane” 30 C.J. p 477. 
“Lightning” 37 C.J. p 660. 
“Rain” 52 C.J. pyi93, 
“Snow” 58 C.J. p 779. 


“Tempest” [37. Cyc 1797]. 
“Tornado” [38 Cye 407]. 
“wind” [40 Cyc 2120]. 


“Wwind-storm” [40 Cyc 2121]. 

58. tover v. Insurance Co., 3 
ears See Riale v. Old 
Guard Mut. Fire, ete., Ins. Co., 14 Pa. 
Dist. 639. 

59. Stover v. 
Phila. (Pa.) 38, 40. 


Insurance Co. 3 


[§ 1] A. In General. It is said that 
the word does not seem to have acquired a legal sense 
or signification;°* so that in ascertaining its mean- 
ing, we must have recourse to the ordinary standard 
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popular sense of the word.5® 


[60 C.J.] 127 


It has been lexically 


defined as a commotion of the elements,*° by wind,. 
ete.;°* a tempest;°* a violent®*® agitation, commo- 


taking it either 


elements, wind, 
lightning.®® 


a “hurricane.”?4 
Phrases: 


[a] Held not to constitute “storm.” 
—The rain, warm south wind, and 
ice freshet caused thereby ‘held not 
to constitute a storm within the 
meaning of a policy insuring against 
loss by storm, the rain and warm 
wind having no violent character, 
and the freshet in itself not being 
within the definition of the word. 
Stover y. Insurance Co., 3 Phila. (Pa.) 
38, 40-42. 


60. Johnson D. {quot Stover v. In- 
surance Co., 3 Phila. (Pa.) 38, 39]. 


“Commotion” 12 C.J. p 211. 
“Elements” 20 C.J. p' 399. 


61. Webster D. [quot Tyson v. Un- 
ion Mut. Fire, etc., Ins. Co., 2 Montg. 
Co. (Pa.) 17]; Webster Int. D. [quot 
Rober v. Northern Pac. R. Co., 142 
N.W. 22, 25 N.D. 394, 416]. 


“Wind” [40 Cyc 2120]. 


62. Encyclopedia Americana [quot 
Riale v. Old Guard Mut. Fire, etce., 
Ins. Co., 14 Pa.Dist. 639]; Johnson 
D., Walker D., Webster D. [all quot 
Stover v. Insurance Co., 3 Phila. (Pa.) 
po nroo ds 


“Tempest” [37 Cyc 1797]. 
63. “Violent” [40 Cyc 210]. 
64. “Disturbance” 18 C.J. p 1385. 


65. Encyclopedia Americana [quot 
Riale v. Old Guard Mut. Fire, etc., 
Ins. Co., 14 Pa.Dist. 639]; Webster 
D. [quot Tyson vy. Union Mut. F., etc., 
Ins. Co,, 2 Montg.Co. (Pa.) 17]; Web- 
ster Int. D. [quot Rober v. North- 
ern Pac. R. Co., 142 N.W. 22, 25 N.D. 
394, 416]. 


“Lightning” 37 C.J. p 660. 
“Rain” 52 C.J. p 793. 
“Snow” 58 C.J. p 779. 


66. Webster D. [quot Tyson v. Un- 
ion Mut. Fire, ete., Ins. Co., 2 Montg. 
Co. (Pa) Ad). 


[a] Precipitation not implied.— 
(1) “The word ‘stormy’ does not nec- 
essarily include either rain or snow, 
nor does the word ‘storm.’’’ Rober v. 
Northern Pac. Ry. Co., 142 N.W. 22, 
25 N.D. 394, 416. (2) The word “not 
necessarily implying the fall of any- 
thing from the clouds.” Webster D. 
Lquot Tyson vy. Union Mut. F., etc., 
Ins. Co., 2 Montg.Co. (Pa.) 17]; Web- 
ster Int. D. [quot Rober v. Northern 
Pac. R. Co., supra]. 


67. Encyclopedia Americana [quot 
Riale v. Old Guard Mut. Fire, etc., 
Ins. Co., 14 Pa.Dist. 639]. But see 
Tyson v. Union Mut. F., etc., Ins. Co., 
2 Montg.Co, (Pa.). 17. 


[a] Wind not essential.—“It had 
previously no reference to a fall of 
rain or snow, but, as a violent wind 


tion, or disturbance of the atmosphere** producing 
or attended by wind, rain, snow, hail, or thunder and 
lightning;®° hence, often a fall of rain or snow;%® 
and it is often applied to heavy fall of rain, snow, 
and so forth, without wind;*7 
the violent action of one or more of the meteoric 


a violent wind;°® 


rain, snow, hail, or thunder and 


“Storm” has been distinguished from a “brisk 
wind,”’?° a “flood,”"1 a “freshet,”7? a “gale,”7% and 


“Loss by storm,”?® “neither ‘storm’ nor 
‘gale,’ ”7S “ordinary storm,’ “storm of rain,”7® 


is often attended with rain or snow, 
the word ‘storm’ has come to be used 
for a fall of rain or snow without 
wind.” Webster D. [quot Riale vy. Old 
Guard Mut. Fire, ete., Ins. Co., 14 
Pa.Dist. 639]. 


[b] Wind essential.—‘“‘To call a 
mere fall of rain without wind, a. 
storm (though common in this coun- 
try), is a departure from the true 
sense of the word.” Webster D. [quot. 
Tyson v. Union Mut. F., etc., Ins. Co.,. 
2.-Monte.Co.*€Pa.) Ls 


68. Webster D. [quot Stover y. In-: 
surance Co., 3 Phila. (Pa.) 38, 39]. 
See The Snap, 24 F. 292, 293; Tyson 
v’ Union Mut. F., etc., Ins. Co, 2 
Montg.Co. (Pa.) 17. 


[a] “A high wind less violent than 
what ordinarily would be termed a. 
hurricane would still be a ‘storm,’ if 
accompanied by the destructive agen- 
cies such as snow, hail, or excessive: 
rain.” Tyson v. Union Mut. F., etc., 
Ins. ‘Co!,’ 2) Montg:Co.(Pa.) 17, °28. 


69. Webster D. [quot Riale v. Old 
Guard Mut. Fire, ete., Ins. Co., 14 Pa.. 
Dist. 639]. 


70. The Snap, 24 F. 292, 293. 


71. Stover —v.), Insurance; Goxyees 
Phila. (Pa.) 38, 42. See Riale v. Old. 
Guard Mut. Fire, etc., Ins. Co., 14 Pa. 
Dist. 639, 641. 


“Flood” 26 C.J. p 742. 


72. Stover v. Insurance. Co., ? 
Phila, (Pa.) 38, 42. See Riale vy. Old 
Guard Mut. Fire, etc.; Ins. Co., 14 Pa. 
Dist. 639, 641. 


“Freshet” 27 C.J. p 906. 
73. The Snap, 24 F. 292, 293. 


[a] “A gale” blows at the rate of 
forty to fifty miles an hour a ‘storm’ 
at the rate of sixty to eighty miles.’” 
The Snap, 24 F. 292, 293 [eit Tele- 
graphic Cipher U. S. Signal Serv. (6th. 
ed) 38, 39]. s 


“Gale” 27 C.J. p 939. 


74. Tyson v. Union Mut. Fire, etce., 
Ins. Co., 2 Montg.Co. (Pa.) 17, 18. 


fa] “Every hurricane is a storm, 
but every storm is not necessarily a 
hurricane.” Tyson v. Union Mut. 
EP ar Ins. Co., 2 Montg.Co. (Pa.) 
Tiel S. 


“Hurricane” 30 C.J. p 477. 


75. Riale v. Old Guard Mut. Fire, 
etc., Ins. Co., 14 Pa.Dist. 639. 
76. The Snap, 24 F, 292, 293. 


77. Camden, etc., Land Co. v. Lip- 
pincott, 45 N.J.Law 405, 413. 


78. Stover v. Insurance Co., 3 
Phila. (Pa.) 38, 39, 42. 


128 [60 C.J.] 


“storm of snow,”?® “storm of wind,”%® “storm or 
hurrieane,”’! “terrible storm,’®? “violent storm, 


and “wind storm.’’%4 


[§ 3] 2. As Verb. To attack by open force;*° 
also to be, or cause to be, tempestuous;** to move 
about with violence, rage, or fury 


rave;>® to throw into a commotion or tumult.°° 
OL 


Phrase: “Storming a fort, ete. 


[§ 4] 3. Used Adjectively. The word is some- 


times used as an adjective.® 
Storm and flood waters.°* 


waters of a state are divided;°* 


direct.°°® 
Storm sewer.°? 


79. Stover v. Insurance Co., supra. 
80. Stover vy. Insurance Co., supra. 
Sluw Ly sont. inion Mut. -H:, /ete:, 


Ins. Co., 2 Montg.Co. (Pa.) 17, 18. 


{aj In construing charter power 
to insure against “fire, storm or hur- 
ricane,’ the court held that the 
phrase was not to be read as if “hur- 
ricane”’ were explanatory of ‘‘storm,” 
or so as to exclude any storm not a 
hurricane. Tyson v. Union Mut. F., 
ete. tne Co. 2 Monts.Co. , (Pa.) 17, 
18. 


82. The Snap, 24 F. 292, 293: 

83. Tyson vy. Union Mut. Fire, etc., 
nse eon oo) Monte. Cop GPa) 7, 7 18: 

[a] As meaning “hurricane.”’— 


“The wind which was violent enough 
to pile up the snow in drifts might 
not inappropriately be called a ‘hur- 
ricane, Webster’s definition of which 
jis ‘a violent storm.’”’ Tyson v. Un- 
ion Mut. F., etc., Ins. Co., 2 Montg. 
Cow GPa. eld) ei 8. 


84 Riale v. Old Guard Mut. Fire, 
etc., Ins, Co., 14 Pa.Dist. 639, 641. 


“Windstorm” [40 Cyc 2121]. 
Cyclone and Tornado Insurance 
note 12 [b]. 


85. Johnson -D. [quot Stover v. In- 
surance Co., 3 Phila. (Pa.) 38, 39]. 

86. Richardson D. [quot Stover v, 
Insurance Co., supra]. 


87. Richardson D. [quot Stover v. 
Insurance Co., supra]. 


“Rage” 51 C.J. p 368. 
“Wiolence” [40 Cyc 210]. 


gs. Johnson D.; Richardson D. 
[both quot Stover v. Insurance. Co., 
3 Phila. (Pa.) 38, 39]. 

89. Richardson D. [quot Stover vy. 
Insurance Co., supra]. 

90. Richardson D. [quot Stover v. 
Insurance Co., supra]. 


“Tumult”? [39 Cyc 655]. 


See 
§ 7 


91. Stover v. Insurance Co., supra. 
92. See cases infra this section. 
93. See Waters [40 Cyc 554-556 


(as water course), 639-650 (as sur- 
face water)]. See also Drains 19 C. 
J. p 599; Levees and Flood Control 
36°C. 35) O05. 


94. Moil v. Boyd, 286 S.W. 458, 116 
Tex. 82, 121. 


287 
i) 


A term used to desig- 
nate one of the two general classes into which the 
and which is not 
to be construed as applying to waters which flow 
on the ordinary superficial surface of the land;°? 
but which means the storm and flood waters, in which 
the state, by virtue of its existence as a state, has 
an interest, and the use of which it has a right to 


A sewer the purpose of which is 
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to rage®® or 


Other phrases: : 
“storm. sewer drain,”® “storm sewers, catch basins, 


manholes and accessories,”’’ “storm tides,”* and 
“storm waters.”® 


[§ 5] C. Figurative Sense. 
cians are in the habit of using this term in a figura- 
tive sense, as in the phrases'® “a storm of afflic- 
tion,”!1 “a storm of passion,”+? and “a storm of se- 


dition.’’?3 


STORMY.*+ 


Texas Conservation 
Amendment.—‘“It is noted that the 
amendment [Const. art 16, § 59], 
after declaring that the conservation 
and development of the natural 
resources of the State were public 
rights. and duties, included within 
these resources the waters of the 
State, dividing them, however plainly 
into two classes: First, ‘its storm 
and flood waters;’ and, Second, ‘the 
waters of its rivers and streams.’ ” 
Motl v. Boyd, 286 S.W. 458, 116 Tex. 
82, 121, 122. 


95. Motl v. Boyd, supra. See 
Herminghaus v. Southern California 


[a] Under 


| Hdison Co., 252 P. 607, 610, 200 Cal. 


81. 


[a] “Waters of its rivers and 
streams” distinguished.—Motl Vv. 
Boyd, 286.S.W. 458, 116 Tex. 82, 122. 


96. Motl v. Boyd, supra. 
97. “Sewer” 57 C.J. p 540. 
98. Denver v. Dumars, 80 P. 114, 


338 Colo. 94, 98. See Sand Springs v. 
Hohl, 216-P. 138, 90 OKI, 124, 127. 

[a] “Sanitary sewer” distinguish- 
ed.—Sand Springs v. Hohl, 216 P. 138, 
90, OKI. "12455: 127. 


99. Et. Myers v. State, 117 So. 97, 


104, 95 Fla. 704; Sand Springs v. 
Hohl, 216-P. 188, 90 Okl. 124, 127. See 
Texas Bitulithic Co. v... Dallas 


Consol. Electric St, R. Co., (Tex.Civ. 
App.) 248 S.W. 746, 748. 


[a] “Catch basin” compared.—Ft. 
eee v. State, 117 So. 97, 104, 95 Fla. 
704. 


1. Sand Springs v. Hohl, 216 P. 
138, 90 Okl. 124, 127; Texas Bitu- 
lithic Co. v. Dallas Consol. Electric 
St. ee (Tex.Civ.App.) 248 S.W. 
746, 748. 


“Pave” 48 C.J. p 556. 


2. See Boundaries §§ 42-49 (lines 
as boundary), 74 (high or low-water 
mark in tidal water as boundary). 


3. Camden, etc., Land Co. vy. Lip- 
pincott, 45 N.J.Law 405, 418. 


[a] “Extraordinary storm line” 
distinguished.—‘‘'Those extraordinary 
storms in which the tide runs over 
everything would not be considered 
as establishing the storm tide mark. 
Camden, ete., Land Co. v. Lippincott, 
45 N.J.Law 405, 413. 


“Zine” 37 C.J. p 1261. 


7¥) 3 Va * oa A 
oa ee ee 


to carry off flood waters;°* and which is said to be, 
in the main, an auxiliary to drainage;®® and some- 
times incidental to paving.* 


Storm tide line or mark.’ 
seribed as the line or mark where the ordinary storm 
drives the ordinary tide;? and it has been held in- 
capable of designating an absolute or fixed bound- 
ary, but relative, and as having relation to the con- 
dition of things from time to time.* 


The term has been de- 


“Storm and freshet waters,’’® 


Poets and rhetori- 


Agitated with furious winds;*® 


“Mark” 38 C.J. p 1258. x 
“Tide? [38 Cyc 303]. 


4 Camden, etc., Land Co. v. Lip- 
pincott, 45 N.J.Law 405, 413, 415 (con- 
sidering the term as used in a deed). 


5S. Miller v. Madera Canal, etc., 
€o!,;7 99) P.-5025°509, 155*Cals 59 a2 2a 
R.A.N.S. 391 [quot Herminghaus v. 
Southern California Edison Co., 252 
P.~607;,,610; 200\Cal.. 81]- 

[a] “Ordinary flow” distinguished. 
—Miller v. Madera Canal, etc., Co., 
99): 2°502,° 509, 155) \Cak) 59) ta 2iabakvcane 
N.S. 391 [quot Herminghaus v. South- 
ern California Edison Co., 252 P. 607, 
610, 200 Cal. 81]. 

6. Clinton v. Spencer, 229 
, 61157250. Mich? #35: 

7 ‘Et. Myers v. State, 117 So. 97, 
, 95 Fla. 704. 

8. Camden, etc., Land Co. v. Lip- 
pincott, 45 N.J.Law 405, 413 (“‘the ex- 
pression ‘storm-tides’ seems to be 
pretty well understood along shore’). 


59. Herminghaus v. Southern Cali- 
fornia Edison Co., 252. P. 607, 610, 200 


N.W. 


Cal. 81; Denver v: Dumars, 80 P. 114, 
33 Colo. 94, 98. 
[a] Held not “storm’ waters.— 


“The waters of the San Joaquin river, 
annually flowing therein before, dur- 
ing and after these regularly occur- 
ring accretions in volume [by rea- 
son of melting of snows in moun- 
tains] constitute the usual and ordi- 
nary flow of said river, and are 
in no sense ‘storm’... waters.” 
Herminghaus v. Southern California 
Basse Co., 252 P. 607, 610,’200 Cal. 


10. Stover v. Insurance Co., 3 
Philak -GPayi sss eso. 
[a] Figurative use excluded in 


construing an insurance policy. 
eg v. Insurance Co., 3 Phila. (Pa.) 
Sh SRE 


11. Stover v. Insurance Co., supra. 
12. Stover v. Insurance Co., supra. 
13. Stover v. Insurance Co., supra. 
14 See also Storm ante. 

15. Webster D. [quot Stover vy. In- 


surance Co., 3 Phila,’ (Pas) es, 39a: 
Webster Int. D. [quot Rober v. North- 
ern Pac. R. Co., 142 N.W. 22; 25 N.D. 
394, 416]. 


[a] “Does not necessarily include 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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boisterous;!®° tempestuous;!7 violent.1§ : 


[§ 1] A. As Narrative. 
or events in a given case considered in their se- 
whether related or not;?° 
an account of an event or incident, an anecdote, a 
a report; 2114 a rumor ;?? 
The story may be a con- 
nected account or narration, oral or written, of 
events of the past, a narrative, either true or ficti- 
tious, specifically a fictitious tale; 


STORY.?°® 
quence, 


recital, or a relation;?! 
a statement ;28 history.?4# 


hood; a fib; a lie.?® 
Phrases: 


either rain or snow.”—Rober v. 
Northern Pac. R. Co., 142 N.W. 22, 25 
N.D. 394, 416. 


16. Webster D. [quot Stover v. In- 
surance Co., 3 Phila. (Pa.) 38, 39]. 


“Boisterous” 8 C.J. p 1142. 


17. Johnson D.; Walker D.; Web- 
ster D. [all quot Stover v. Insurance 
Cor, 03 Phila: (Pa:) 383239). 

[a] “Tempestuous” synonymous. 
—Stover v. Insurance Co., 3 Phila. 
(Pa.) 38, 39 [cit Johnson D.; Walker 
D.; Webster D.]. 


“Tempestuous” [37 Cyc 1797]. 


18. Walker D. [quot Stover v. In- 
Surance Co., 3 Phila. (Pa.) 38, 39]. 


“Violent” [40 Cyc 210]. 


19. As literary property see gen- 
erally Copyright and Literary Prop- 
erty: 13 C.J 7p 936. 


20. Century D. [quot Carleton v. 
State, 61 N.W. 699, 43 Neb. 373, 400]. 
See Nicholson v. State, 106 P. 929, 18 
Wyo. 298, 310. 


21. Century D. [quot Carleton v. 
State, 61 N.W. 699, 43 Neb. 3738, 400]. 

“Account” 1 C.J. p 586. 

“Recital” 53 C.J. p 548. 

“Relation” 53 C.J. p. 1185. 

“These definitions, while much 
more extended than those given in 
other dictionaries, are similar in 


their effect.’’ Carleton v. State, 61 N. 
W. 699, 43 Neb. 3738, 400. 


214%. Century D. [quot Carleton v. 
State, 61 N.W. 699, 708,-43 Neb. 378, 
400]; State v. Culler, 82 Mo. 623, 
627; State v. Vettere, 248 P. 179, 
183, 76 Mont. 574. 


“Report” 54 C.J. p 676. 


22. State v. Culler, 82 Mo. 623, 627; 
State v. Vettere, 248 P. 179, 183, 76 
Mont. 574. 


“Rumor” 54 C.J. p 1111. 


23. Century D. [quot Carleton v. 
State, 61 N.W. 699, 43 Neb. 373, 400]. 


“Statement” 58 C.J. p 1324. 


24. Century D. [quot Carleton v. 
State, 61 N.W. 699, 43 Neb. 373, 400]. 


[a] Akin to “history.”—‘The word 
‘story’ is in its etymology, akin to 
‘history.’’’ Carleton v. State, 61 N.W. 
699, 708, 43 Neb. 378, 400. 

“History” 29 C.J. p 757. 


25. Century D. [quot Carleton v. 


‘State, 61 N.W. 699, 43 Neb. 373, 400]. 


“Falsehood” 25 C.J. p 438. 
“Fictitious” 25 C.J. p 1086. 
“Tie? 37 C.J. p 301. 

“rune”? [38 Cyc 2114]. 


26. State v. Culler, 82 Mo. 623, 
627; State v. Vettere, 248 P. 179, 183, 


[60 C. J.—9] 


“Current story,”?® and “story told.”?7 


STORMY—STORY 


The facts | building, 


anything told; 


hence a false- Phrases: 


[§ 2] B. As Part of Building. 
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Applied to a 


the definitions of most general accept- 
ance,”® are a floor ;?° 
floor or level ;°° that part of a building between the 
top of any floor beams and the top of the floor or 
roof beams next above;*! the habitable®?? space be- 
tween two floors ;** therefore, a vertical physical di- 
vision of a house.** 


a set of rooms on the same 


_ “Any story above the third,’®> “before 
another story is added,’’*® “first story,”?* “floor or 


story,”?® and “the last story erected;”°® also “more 


76 Mont. 574. 


[a] “Rumor” equivalent.—State v. 
Culler, 82 Mo. 623, 627 [quot State 
CEC 248 P. 179, 188, 76 Mont. 

qs 


27. Nicholson v. State, 106 P.. 929, 
18 Wyo. 298, 310. 


[a] Construed in instruction.— 
Where the court instructed the jury 
that “In determining the weight to 
be given to the testimony ... the 
jury should take into consideration 
[inter alia]... the reasonableness 
Or unreasonableness of the ‘story 
told’ by them,” the supreme court, 
in holding the instruction not mis- 
leading, said: “We think the jury 
could not have otherwise understood 
the words ‘story told’ as used in the 
sense of the testimony given on the 
trial.” Nicholson v. State, 106 P. 929, 
18 Wyo. 293, 310. 


23. Lagler v. Bye, 85 N.E 
42 Ind.App, 592. 

29. Webster D. [quot Lagler v. 
Bye, supra]; Leominster Fuel Co. v. 
Scanlon, 1387 N.E. 271, 2438 Mass. 126, 
127, 24 A.L.R. 1459; Lowell v. Stra- 
han, 12 N.E. 401, 145 Mass. 1, 8, 1 Am. 
S.R: 422. 


“Floor” 26 C.J. p 743. 


30. Webster D. [quot Lagler v. 
Bye, 85 N.E. 36, 37, 42 Ind.App. 592]. 


[a] “Room” distinguished.—‘‘The 
words ‘floor’ or ‘story’ differ some- 
what from the word ‘room.’” Lowell 
v. Strahan, 12 N.E. 401, 145 Mass, 1, 
8, 1 Am.S.R. 422 [quot Leominster 
Fuel Co. v. Scanlon, 137 N.E. 271, 243 
Mass. 126, 127, 24 A.L.R. 1459]. 


“Level” 36 C.J. p 1031. 
“Room” 54 C.J. p 1102. 
“Set” § 21. 


31. Mass. St. 
[quot Vallen v. Cullin, 130 N. 
238 Mass. 145, 148]. 


“Building” 9 C.J. p 683. 


32. Webster D. [quot Hunter v. 
Narragansett Electric Lighting Co., 
(R.1.) 146 A. 624, 625]. 


“Habitable” 29 C.J. p 199. 


33. Webster D. [quot Lagler v. 
Bye, 85 N.E. 36, 37, 42 Ind.App. 592; 
Hunter v. Narragansett Electric 
Lighting Co., (R.I.) 146 A. 624, 625]. 
See Vallen v. Cullin, 130 N.E. 216, 238 
Mass. 145, 148. 


fa] “Mamnifestly a story in a build- 
ing comprehends the space between 
floors.” Vallen v. Cullin, 130 N.E. 
216,-238 Mass. 145, 148. 


34. Lagler v. Bye, 85 N.E. 36, 37, 
42 Ind.App. 592. See Cleverly v. 
Moseley, 19 N.E. 394, 148 Mass. 280, 
284, 


[a] “Basement” held story.—In 
holding sufficient the description of 


. 36, 37, 


GIO @) er Bb 0L1§ yah 
E. 216, 


than three stories,’’*® “the first two stories . . . 


a house where it was said “the first 
two stories being of stone and the 
third story of wood,” the court said: 
“If the lower part of it was properly 
called a basement it was, according 
to the definitions of lexicographers 
and the common understanding of the 
word, a story of the building.” Clev- 
ae \, Moseley, 19 N.E. 394, 148 Mass. 


“Basement” 7 C.J. p 933. 
“Flouse” 30 C.J. p 472. 


35. Lagler-v. Bye, 85 N.E. 36, 37, 
42 Ind.App. 592. 


[a] Construed in building statute. 
—The statute prohibiting one /en- 
gaged in the erection of any building 
three or more stories high to begin 
the erection of the third story, or any 
story above the third, until a floor 
or protection has been put down on 
the second floor, or on the last story 
before the fourth story is commenced, 
and so on, consecutively, etc., held not 
to contemplate that a floor shall be 
placed between the ground and the 
skylight of the room covering an open 
court; there being but one story in 
the building. Lagler v. Bye, 85 N.E. 
36, 37, 42 Ind.App. 592. 


36. Hunter v. Narragansett Elec- 
tric Lighting Co., (R.I.) 146 A. 624, 
625. 

37. Lowell v. Strahan, 12 N.E. 401, 
145 Mass. 1, 8, 1 Am.S.R. 422. 


[a] “First floor” equivalent.— 
Lowell v. Strahan, 12 N.H. 401, 145 
Mass. 1, 8, 1 Am.S.R. 422. 


38. Leominster Fuel Co. v. Scan- 
lon, 137 N.E. 271, 243 Mass. 126, 127, 
24 A.L.R. 1459. 


See Lowell v. Strahan, 12 N.E. 401, 
145 Mass. 1, 8, 1 Am.S.R. 422 


[a] As including éstaniees Tt_is 
settled that a lease of a floor or story 
of a building includes its outer walls.” 
Leominster Fuel Co. v. Scanlon, 137 
N.E. 271, 243 Mass. 126, 127, 24 A.L.R. 
1459 [cit Lowell v. Strahan, 12 N.E. 
401, 145 Mass. 1, 8, 1 Am.S.R. 422 
(where it is said “The words ‘first 
floor’ in the building are equivalent 
to ‘first story’ of the building and 


|naturally include the walls’) }. 


39. Lagler v. Bye, 85 N.E. 36, 37, 
42 Ind.App. 592. 


40. Vallen v. Cullin, 130 N.E. 
238 Mass. 145, 148. 


fa] Construed in statute— “The 
judge instructed the jury .that to 
come within Spec. St. 1915, c. 352, § 4 
(which statute amends St. 1907, ec. 
550), a tenement house must consist 
of more than three stories occupied 
as tenements. This was correct, and 
was in accordance with the language 
of the statute, which provides in part 
that ‘Public halls and stairs in all 
tenement houses . more than 
three stories in height ke shall 
be provided with proper and suffi- 


216, 
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of wood,’*? and 
9942 


of stone and the third .. . 
“three stories in height or more. 


STOVE.‘? A word which covers a wide variety of 
heat producing apparatus employed for various 
uses.44 ‘The distinguishing feature of a stove is to 
produce heat.*° 


Stove works. A term used to designate all the 
grounds used by a manufacturer for the manufac- 
ture of stoves, including the buildings and all the 
grounds about the buildings, whether such grounds 
are fenced in or not.*® 


Another phrase: 
STOVEPIPE.¢® 
STOWAGE.*° 


STOWAWAY.°® One who conceals himself 
aboard an outgoing vessel,>? or on board a vessel 
about to leave port,°? for the purpose of obtaining,®* 
or in order to obtain,®* free passage; one who steals 
his passage,.°® 


‘STOWER.®¢ 


STOWMAN.®7 One engaged in loading and un- 
loading freight cars, whose duty it is to stay in the 
car and unload freight from trueks brought to him 


“Kerosene oil stoves.”47 


STORY—STRAIGHT 


by a truckman, and to store it safely and compactly 
for transportation.*® 


STRADDLE.** 


STRAGGLER. Under the regulations of the~ 
navy department, one absent without leave, with the 
probability that he does not intend to desert;°° but, 
if his absence continues for a period of ten days, he 
then becomes a deserter.®* 


STRAIGHT. An adjective forming part of vari- 
ous phrases that have received judicial interpreta- 
tion.%? 


Straight bill of lading. A bill of lading** in which 
it is stated that goods are consigned to a specified 
person. °* 


Straight cut. A term which, when applied to 
smoking tobacco,®* designates that particular prod- 
uct in which the plant has been so cut and treated 
at the time of cutting, as to preserve the fibers long, 
even, straight, and parallel when prepared for sale 
or use;*® and when applied to cigarettes,®* implies 
that they are made of straight-cut tobacco.®® 


Straight line.*® A line*?® free from angularities 
or curvatures;7! the shortest and most direct dis- 


cient lights . . .’ This building 48. See Pipe 48 C.J. p 1204 text andj Army and Navy § 159 text and note 

consisted of but as floors eon note 39. 89. 

therefore was not a building to whic eee Ak E 

tie cistute applied.” Vallen-v. Cul- 49. See Shipping §§ 746-748. 62. See cases rae notes 64 35, 

len, 130 N.E. 216, 238 Mass. 145, 148. 50. See Aliens § 67 note 50 [a] 63. “Bill of lading” see Carriers § 
Al.’ Cleverly v. Moseley,.19 N.E (alien stowaway enrolled in crew and} 251; Shipping § 503. 

394, 148 Mass. 280, 284 (holding de- deserting in ree States). 64. Atlantic Coast Line R. Co. v. 

seription, in words of text ‘phrase, BLT.) Casi ve Smith, li: F.(2d) 642, Roe, LO9 .S0. 2205; 207, 91 Fla. 762. 

sufficient description in specific case). | 644. ics a sete yee 
42, Lagler v. Bye, 85 N.E. 36, 37,| 5% U-S. v. Sandrey, 48 F. 550, 551.| Gas 946. Cito ’ ale 

42 Ind.App. 592. aie U. S. v. Smith, 17 F.(2d) 642, [al “Order bill of lading” distin- 
43. Stove as: 5 i guished.—Atlantic Coast Line R. Co. 

-Blement of risk see Fire Insurance § 54. U.S. v. Sandrey, 48 F. 550, 551.| v. Roe, 109 So. 205, 207, 91 Fla. 762. 
274, 55. U. S. v. Williams, 193 F. 228, Se, aie carries 88 ERE ea" 

Fixture see Fixtures §§ 75 note 15] 2380. or shippers order and order noti-~ 
[a] 14, 89 note 24 [a] 7. [a] Under immigration rules.— = Baek: qn bits, edie) 

Item of family expense’ see Husband | “In rule 23 [of the commissioner gen- 65. “Tobacco” [38 Cyc 357]. 
and Wife § 162 text and notes 94,] eral of immigration relating to the 


95. 


Necessary furniture see Exemptions 
§ 67 text and note 92. 


44. Stevens v. Mutual Protection 
ae Ins. Co., 149 A. 498, 501, 84 N.H. 


[a] Name not determinative.— 
“Neither the name of a particular 
device nor its adaptability for a par- 
ticular use necessarily determines 
whether or not it is a stove.” Stevens 
v. Mutual Protection F. Ins. Co., 149 
A, 498,501, 84 N.H. 275. o 


45. Stevens v. Mutual Protection 
F, Ins. Co., supra. 


46. People v. Haight, 54 Hun 8, 9, 
7 N.Y.S. 89 (these words do not neces- 
sarily imply a place inclosed by a 
fence, still less a building, and so are 
inadequate to describe in an indict- 
ment premises broken and entered). 


47. Stevens v. Mutual Protection 
aia Co., 149 A. 498, 500, 84 N.H. 


[a] “Brooder” included.—‘‘The 
brooder in question did not material- 
ly differ from the ordinary oil stove. 
It was therefore a permissible ap- 
pliance under the terms of the pol- 
icy.” Stevens v. Mutual Protection 
pee: Co., 149 A. 498, 501, 84 N.H. 


disposition of alien stowaways] the 
word ‘stowaway’ is used to indicate 
one who steals his passage.” United 
States v. Williams, 193 F. 228, 230. 


56. See Stowman post, 


57. [a] Also referred to as 
“stower.’”’—Briscoe v. Chicago, ete., R. 
Co., 109 S.W. 98, 95, 130 Mo.App. 513. 


5& Briscoe v. Chicago, etc. R. 
Co., supra. 


[a] Truckman inferior.—‘“It is 
true that the ‘stowman’ be- 
longed to a higher class of workmen 
than the truckman and received high- 
er wages and ev usa WEN) JE LORE 
consisted of an article or articles too 
heavy for the ‘stowman’ to handle 
alone, it was the duty of the truck- 
man to help him.” Briscoe v. Chicago, 
ete.; R.*Co.,.109 S:W,. 93, 95, 180. Mo: 
App. 513. 


59. See Gaming §§ 126, 273; 
§§ 110, 118, 119. 


60. Reed v, U. S., 252 F. 21, 23. 
Po erene Army and Navy § 159 note 


also 


61. Reed v. U. S., 252 F. 21, 28. 


[a] “Deserter’? compared and dis- 
sr basi al ike v. U. S., 262 EF. 21, 


“Deserter”’ 18 C.J. p 969. See also 


66. Ginter v. Kinney Tobacco Co., ~ 
12 F. 782. 


[a] Warious processes designated. 
—‘In the preparation of smoking 
tobacco several different processes of 
cutting the leaf are employed, and 
the product is designated by the term 
which describes the particular proc- 
ess which it has undergone, such as 
straight cut, curly cut, long cut, and 
fine cut.” Ginter v. Kinney Tobacco 
Coy 22 ,We-T 82s 


67. “Cigarette” 11 C.J. p 765. 

68. Ginter v. Kinney Tobacco Co, 
12° RL 782 if Oe 

[a] Not subject of trade-mark.— 


“Applied to cigarettes, [it] is a term 
descriptive of the ingredients and 
characteristics of the article, and 
therefore the complainant cannot ap- 
propriate it as a trade-mark.” Ginter 
v. Kinney Tobacco Co., 12 F. 782, 


69. See also Boundaries § 22; 
Elections §§ 184-199 (as means of in- 
dicating voter’s choice). 


70. “Line” 37 C.J. p 1261. 


71. Matter of McCusker, 51 N.Y.S. 
281, 23 Misc. 446, 448. See Matter of 
Fallon, 90 N.E. 942, 197 N.Y. 336, 338. 


[a] As not technically straight.— 
(1) In construing Election L. § 368 
rule 9, providing that any “straight 
line, crossing another straight line at 


For later cases, developments and changes in the law see Annotations, same title and seetion number, 


— 


T 


a eS 


— 7) 


eee Nee. es eee ee 


ee es ee, eee, ee 


tance between two points.7? 


Straight line method."* A method of determining 
or estimating the amount of depreciation or deterio- 
ration of a public utility plant,7* whereby there is 
set up every year the rate of depreciation, based 
upon the life of the plant as a whole,’® and which 
consists in calculating from examination and experi- 
ence in like constructions the total life period of 
the constituent parts of the plant, and then deduct- 
ing from their value that proportion of decrease 
represented by the ratio of the years which it has 
been in use in relation to the entire life period,7® 
or in computing the annual allowance for deprecia- 
tion by dividing values of various kinds of tangible 
property by number of years of their estimated phys- 
ical lives;** and which has been held to be the cor- 
reet or proper method for fixing such depreciation.7§ 


Straight poker. One of the varieties of the game 
of poker;*® also described as “common poker” and 
“draw poker.’8° 


Straight time. In describing rate of pay, as for 
services, the term is said to mean all the time 


any angle within a party circle or 
within the voting spaces, shall be 
deemed a valid voting mark,’ the 


court said: “Such construction should 78. 


STRAIGHT—STRAIN 


State Tax Com’n, 217 N.Y.S. 707, 712, 
218 App.Div. 44]. 


Indiana Bell Telephone Co. v. 


[60 C.J.] 131 


elapsed, without deduction for time lost by reason 
of wet weather or other causes not the willful act 
of the person rendering the services;** full time.8? 


Straight whiskies. Whiskies** produced directly 
from grain by process of distillation, without the use 
of any liquid save water, and marketable when ma- 
tured by age;** those produced by distilling and re-— 
fined by age into perfected, marketable, drinkable 
whisky.8> 


STRAIGHTEN.*® To make straight, in any 
sense;8* when applied to the line of a railroad, the 
word is said to contemplate more than merely the 
construction of new tracks in close proximity to the 
old ones, for the purpose only of eliminating sharp 
curves, ete.;8® and to imply a departure from the 
original line, the extent of which must necessarily 
depend on the necessities created by local condi- 
tions.8® 


STRAIN.®® [§ 1] A. As a Noun. Distress or 
harm from overexertion;®! the physiological effect 
or injury due to excessive tension or effort.9? 


86. 
87. 


See also Straight ante. 


Century D. See Laureldale 
Cemetery Co. Reading Co., 136 


* pencil, 


be adopted that a tremu!ous line 
drawn by an infirm elector, or an ir- 
regular or curved line drawn by an 
elector with poor eyesight or with 
muscles untrained to the use of a 
or any single line but once 
crossing another single line in such 
away as to substantially comply with 
the statute (even if it is somewhat 
hooked at the end or the line has been 
retraced, and the pencil has not been 
kept exactly on the line at parts re- 
moved at the point where the lines 
cross) should not be held void.” Mat- 
ter of Fallon, 90 N.E. 942, 197 N.Y. 
336, 3388. (2) “It is practically im- 
possible for a person to make a line 
that is technically straight without 
the use of mechanical appliances.” 
Matter of Fallon, supra. 


“Curved Line” 17 C.J. p 439. 


72. Matter of McCusker, 51 N.Y.S. 
281, 23 Misc. 446, 448. 


[a] Applied to measure of dis- 
tance within which the sale of liquor 
is prohibited by L. (1897) c¢ 312 § 24 
subsec 2, providing that ‘‘the meas- 
urement shall be taken ‘in a straight 
line’” it has been held not to require 
running such line as the street runs, 
but to be independent of the line of 
the street. Matter of McCusker, 51 N. 
Y.S. 281, 23 Misc. 446, 448 [dist Mat- 
ter of McCusker, 62 N.Y.S. 201, 47 
App.Div. 111]. 


73. See also Telegraphs and Tele- 
phones [87 Cyc 1632]. 


74, See cases infra notes 75-78. 
See also Public Utilities § 34 text and 
notes 29-81. 


75. Indiana Bell Telephone Co. v. 
Indiana Public Service Com’n, 300 F. 
190, 198. 


76. Pacific Gas, ete., Co. v. Devlin, 
203 P. 1058, 188 Cal. 33, 44. 


[a] “Sinking fund method” com- 
pared.—Indiana Bell Telephone Co. v. 
Indiana Public Service Com’n, 300 F. 
190, 198; Pacific Gas, etc., Co. v. 
Devlin, 203 P. 1058, 188 Cal. 33, 44. 


“Sinking-fund method’ see Sink- 
ing-Fund § 2 text and notes 53, 54. 


77. Peo. vy. Woodbury, 96 N.B. 420, 
422, 203 N.Y. 281, 286 [quot Peo. v. 


Public Service Commission of In- 
diana, 300 F. 190, 198 (where it is 
said: “All the experts in this case 
say that it is the correct method’’); 
Pacific Gas, ete., Co. v. Devlin, 203 P, 
1058, 1062, 188 Cal. 33, 46 (where sev- 
eral California public utility cases 
are cited upholding the straight line 
method); Peo. v. Woodbury, 96 N.E. 
420, 422, 203 N.Y. 231, 236 [quot Peo. 
v.. State “Tax:\Com'n; :21'7, NYS. 0707, 
712, 218 App.Div. 44]. 


79. Flynn vy. State, 34 Ark. 441, 


. 


“Poker” see Gaming § 27. 


ieee See Flynn v. State, 34 Ark. 441, 
2. 

[a] “Stud” or “stud-horse poker’ 
compared.—Flynn vy. State, 34 Ark. 
441, 442. 

81. Maurice v. Hunt, 97 S.W. 664, 


665, 80 Ark. 476, 479. 


82. Roy v. Saint John Lumber Co., 
46 N.B. 120, 128. 


[a] “When applied to log driving 
[it] means full time from the time 
of the actual commencement of driv- 
ing operations, that is to say, when 
driving once commences the work- 
mens’ time do not stop until they are 
through with the drive; one day for 
every twenty-four hours, working or 
lying by, night and day, including 
Sundays.” Roy v. Saint John Lumber 
Co, 46 N.B. 1207-128. 


83. “Whisky” [40 Cyc 926]. 


84. Block v. Lewis, 5 OhioS.&C.P. 
370, 7 OhioN.P. 543. 


[a] “Blends” distinguished.— 
Block v: Lewis, 5 OhioS.&C.P. 370, 7 
OhioN.P. 543. “Blend” 8 C.J. p 1123. 


[b] “Compounds” distinguished.— 
Block v. Lewis, 5 OhioS.&C.P. 370, 7 
OhioN.P. 543. ‘Compound’ 12 C.J. 
p 301. 


85. Block v. Lewis, 5 OhioS.&C.P. 
370, 7 OhioN.P. 543. : 


[a] Held not “raw material” un- 
der Dow L. exemption (Rev. St. § 
8899), although used in both proc- 
esses of blending and compounding. 
Block v. Lewis, 5 OhioS.&C.P. 370, 7 
OhioN.P. 543. 


v. 
A. 851, 853, 289 Pa. 6, 11. 


88. Laureldale Cemetery Co. v. 
Reading Co., supra. ; 
[a] “New construction” distin- 


guished.—Laureldale Cemetery Co. v. 
ebohene Co., 136 A. 851, 853, 289 Pa. 


89. Laureldale Cemetery Co. - v. 
Reading Co., supra. See Scranton 
Gas, etc., Co. v. Delaware, ete., R. Co., 
73 A. 1097,)225 Pa, 152) °157- 


[a] Held “straightening” and not 
“new line.”—-(1) Act of March 17, 
1869 (Pub. L. 12; St. (1920) §§ 18468, 
18469), permitting a railroad to 
straighten a portion of its lines, held 
to authorize a deviation of consider- 
able distance from its old line if in- 
crease of traffic and growth of the 
community require, since “to, 
straighten implies departure from the 
original line.” Laureldale Cemetery 
Co. v. Reading Co., 136 A. 851, 289 Pa. 
6, 8,11. (2) ‘Construction of a cut- 
off line . forming a direct con- 
nection between [two named points 
on road’s line], . . . the proposed 
cut-off making the hypothenuse of a 
triangle formed by the tracks enter- 
ing the city from the-west and pass- 
ing out in a northerly direction,” held 
a straightening of the line permitted 
by the act. Laureldale Cemetery Co. 
v. Reading Co., supra. (3) ‘In [the 
cited case] an appropriation of land 
for the purpose of straightening the 
road over a route four miles in length 
and where there was a departure of 
half a mile from the original road 
bed, was held proper.” Laureldale 
Cemetery Co. v. Reading Co., supra 
[cit Scranton Gas, etc., Co. v. Dela- 
ware, ete., R. Co., 73. .A. 1097, 225 Pa, 
152, 15¢y. 


90. See also Sprain 58 C.J. p 1307. 


91. Standard D. [quot Central 
Surety & Insurance Corporation vy. 
Industrial Commission of Colorado, 
271 P. 617, 619, 84 Colo. 481]. 

“Distress” 18 C.J. p 1289. 

“Harm” 29 C.J. p 214. 

“Overexertion” 46 C.J. p 1161. 

92. Standard D. [quot Central 


Surety & Insurance Corporation v. 
Industrial Commission of Colorado, 


132 [60 C.J.] 


Phrases: 


“very slight exertion or strain.”®§ 


[§ 2] B. Asa Verb. To injure,®® as in the mus- 
cles or joints,! by causing to make too strong an 
effort? or by pressing to excessive effort.* 
also “lifting or 


Phrases: “Strain a muscle;”4 


straining ;”® and also “strained his back. 


[§ 3] C. Strain Wire. In trolley car parlance, the 
term describes a wire suspended across and above 
the tracks, to connect with and support the trolley 
wire, and fastened in place by being fastened to the 
top of posts on opposite sides of the track.’ 


271 P. 617, 619, 84 Colo. 481]. 


[a] “Hernia” distinguished.—‘We 
must keep in mind the distinction be- 
tween strain and hernia. The former 
is the cause; the latter, the effect.” 
Central Surety & Insurance Corpora- 
tion v. Industrial Commission of Colo- 
rado, 271 BP. 617, 619, 84 Colo. 481. 
“Hernia” 29 C.J. p 349. 


93. Central Surety & Insurance 
Corporation v. Industrial Commission 
of Colorado, 271 P. 617, 619, 84 Colo. 


481; McPhee & McGinnity Co. v. In- 
dustrial Commission, 185 P. 268, 67 
Colo. 86, 89. 

[a] What constitutes.—‘‘If a 


strain is unforeseen, unexpected and 
unintended, it is an accidental strain.” 
Central Surety & Insurance Corpora- 
tion v. Industrial Commission of 
Colorado, 271 P: 617, 619, 84 Colo. 
481, 


[b] “Intentional strain”  distin- 
guished.—Central Surety & Insurance 
Corporation v. Industrial Commission 
ne 271 P. 617, 621, 84 Colo. 


[c] “Strain caused by accident’ 
distinguished.—Central Surety & In- 
surance Corporation ‘v. Industrial 
Commission of Colorado, 271 P. 617, 
619, 84 Colo. 481. 


94. Clover v. Hughes, [1910] A.C. 
242, 245 [quot Central Surety & Insur- 
ance Corporation v. Industrial Com- 
mission of Colorado, 271 P. 617, 619, 
620, 622, 84 Colo. 481]. 


95. Central Surety & Insurance 
Corporation v. Industrial Commission 
of Colorado, supra. 


96. Central Surety & Insurance 
Corporation v. Industrial Commission 
of Colorado, supra. 

97. Central Surety & Insurance 
Corporation v. Industrial Commission 
of Colorado, supra. 


“Accidental strain” 
see supra note 93 [c]. 


98. Clover v. Hughes, [1910] A.C. 
242, 245. 


99. “Injure” 32 C.J. p 512. 
1. “Joint” 33 C.J. p 835. 


2. Webster New Int. D. [quot Cen- 
tral Surety & Insurance Corporation 
v. Industrial Commission of Colorado, 
271 P. 617, 619, 84 Colo. 481]. 


8. Standard D. [quot Central Sure- 
ty & Insurance Corporation v. Indus- 
trial Commission of Colorado, supra]. 


4 Fenton v. Thorley, [1903] A.C. 
443, 446 [quot Central Surety & Insur- 
ance Corporation v. Industrial Com- 
mission of Colorado, 271 P. 617, 620, 
84 Colo. 481}. 

5. McPhee & McGinnity Co. v. In- 
dustrial Commission, 185 P. 268, 67 
Colo. 86, 89 [quot Central Surety & 


distinguished 


“Aceidental strain,’®? “caused by a 
strain,”®* “directly caused by a strain,”®> “severe 
strain,”®* “strain caused by an accident,”®’ and 


STRAIN—STRAND 


STRAND. 
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for wharves.’’”® 


Insurance Corporation v. Industrial 
Commission of Colorado, 271 P. 617, 
619, 622, 84 Colo. 481]. 


6 Standard D. [quot Central 
Surety & Insurance Corporation v. 
Industrial Commission of Colorado, 
supra]; Fenton y. Thorley [1903] A. 
C. 443, 449. 


7. See Campbell v. United Rys. 
Co., 147 S.W. 788, 791, 243 Mo. 141. 


8. See generally Navigable Waters 
45 C.J. p 398; Waters [40 Cyc 542]. 


9. Jacob L. D. [cit The Martha 
Anne, 16 F.Cas.No. 9,146, Olcott 18, 21 
(for definition of ‘‘straits’’) ]. 


“Arm of the sea” 5 C.J. p 286. 


10. Jacob L. D. [cit The Martha 
Anne, 16 F.Cas.No. 9,146, Olcott 18, 
21 (for definition of ‘“‘straits’’) ]. 


“Sea’”’ 56 C.J. p 886. 
11. “Inland” 32 C.J. p 523. 


12. The Martha Anne, 16 F.Cas. 
No. 9,146, Olcott 18, 21. 


[a] Lond Island Sound held a 
“strait.”—The Martha Anne, 16 F.Cas. 
No. 9,146, Olcott 18, 21. 


13. Stillman vy. Burfeind, 21 App. 
Div. 13, 15, 47 N.Y.S. 280 [cit Burrill 
L. D.; Gould Water § 28; 8 Kent 
Comm, p 431]. 


“High-water mark” see High 20 C. 
Jer p oO! 


“Low-water mark” see Low 38 C.J. 
pus2d,; 


14. Black L. D. [quot Harris v. St. 
Helens, 143 B. 941, 72 Or. 377, 388, 
Ann.Cas.1916D 1078]. 


“Bank” 6 C.J. p.1178. 


15. Webster D. [quot Littlefield v. 
Littlefield, 28 Me. 180, 184]; Cutts v. 
Hussey, 15 Me. 237, 241; Doane v. 
Willcutt, 5 Gray (Mass.) 328, 335, 6 
Am.D. 369; East Hampton y. Kirk, 
68 N.Y. 459, 463 [rev-6 Hun (N.Y.) 
257, 259]; Bell v. Hayes, 69 N.Y.S. 
898, 60 App.Div. 382, 387. 


[a] “Beach” equivalent.—(1) “By 
a beach, is to be understood the shore 
or strand.’ Cutts v. Hussey, 15 Me. 
237, 241 [quot Littlefield v. Littlefield, 
28 Me. 180, 184; East Hampton vy. 
Kirk, 6 Elun“(N.Y.) 257,°259 (rev 68 
N.Y. 459, 463)]. (2) “In lexicons, 
the word ‘strand’ is defined to be the 
equivalent of beach.” Bell v. Hayes, 
69 N.Y.S. 898, 60 App.Div. 382, 387. 
(3) “The term ‘beach’ we consider, 
when used in reference to places any- 
where in the vicinity of the sea, or 
arms of the sea, as having a fixed, 
definite meaning, comprising the ter- 
ritory lying between the lines of high 
water and low water, over which the 
tide ebbs and flows. It is, in this re- 
speot, Wkews. stu, Shama: 1 Doane 
v. Willeutt, 5 Gray (Mass.) 828, 335, 


STRAIT.® An arm of the sea;® a narrow sea be- 
tween two lands;!° an inland?! sea, having connec- 
tion with the ocean at each end, and lying between 
a long extent of land on each side of 1 


[§ 1] A. Geographical Sense. That 
portion of land lying between high and low water 
marks;!3 the bank,!4 the beach,1® the shore,*® of 
a river,!’ of the sea,!® or ocean or of large lakes;*° 
the flats;2° the sea beach;?! the space on the shore 
between ordinary high and low-water mark.** 


Phrases: “Rod of strand,”?* “shore or strand,’”?* 
“southerly. by the strand,”?> and “strand, reserved 


t,12 


66 Am.Dec. 369 [quot East Hampton 
vy. Kirk, supra (where, however, a 
substantially similar definition of 
“strand” is given) ]. 


[b] “Beach” synonymous.—East 
Hampton v. Kirk, 68 N.Y. 459, 463 
[rev -6 Hun (N.Y.) 257, 2591: 


“Beach” 7 C.J. p 1016. 


16. Black L. D. [quot Harris v. St. 
Helens, 143’ PP. 941, °%72- Or. 377, 388, 
Ann-Cas:1916D 107313) Burrill) tay Ds, 
Gould Waters § 28; 3 Kent Comm. p 
431 [all cit Stillman v. Burfeind, 21 
App.Div. 13, 15, 47 N.Y.S. 280]; Web- 
ster D. [quot Littlefield y. Littlefield, 
28 Me. 180, 184]. 


[a] “Shore” synonymous.—Still- 
man v. Burnfeind, 47 N.Y.S. 280, 21 
App.Div. 13, 15. 


“Shore” 58 C.J. p 695. 


17. Black L. D. [quot Harris v. St. 
Helens; 143° P)' 941, °72 ‘Ors 377; $838; 
Amn.Cas.1916D 1073]. 


“River” 54 C.J. p 846. 


18. Black L. D. [quot Harris v. St. 
Helens, 143 P. 941, 72 Or. 377, 388, 
Ann.Cas.1916D 1073]; Webster D. 
[quot Littlefield v. Littlefield, 28° Me. 
180, 184]. 


“Sea” 56-C.J. p 886. 


19. Webster D. [quot Littlefield y. 
Littlefield, 28 Me. 180, 184]. 


“Lake” 35 C.J. p 933; Waters [40 
Cyc 634 text and note 75]. 


“Ocean” 46 C.J. p 900. 


20. Doane vy. Willecutt, 5 Gray 
(Mass.) 328, 335, 6 Am.D. 369. 


[a] In comparins “beach” 
“strand,” the qourt said: “It is, in 
this respect like . . ‘strand,’ or, 
as much used in this country ‘flats.’ ”’ 
Doane v. Willeutt, 5 Gray (Mass.) 
328, 335, 6 Am.D. 369. 


21. vie alas v. Littlefield, 28 Me. 


180, 18 

[a] “Other lexicographers say that 
+». Strand is the sea-beach.” “Wit= 
tlefield v. Littlefield, 28 Me. 180, 184. 


22. Bell v. Hayes, 69 N.Y.S. 898, 
60 App.Div. 382, 387. 


23. Stillman vy.  Burnfeind, 
N.Y.S. 280, 21 App.Div. 13, 15. 


24. Littlefield v. Littlefield, 28 Me. 
180, 184; Cutts v. Hussey, 15 Me. 237, 
241; Doane v. Willeutt, 5 Gray 
(Mass.) 328, 335, 6 Am.D. 369; Kast 
Hampton v. Kirk, 6 Hun 257, 259 [rev 
68 N.Y. 459]. 


25. Bell v. Hayes, 69 N.Y.S. 898, 60 
App.Div. 382, 387 (as boundary in a 
deed). 


26. Harris v. City of St. Helens, 
143 BP. .941,, 72. Or. 377, 3938) Ann Gas! 
1916D 1073. 


with 


47 


a, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


; 
; 
q 


[§ 2] B. In Connection «with Materials. 
thread ;** a string;** one of a number of flexible 
things, as grasses, strips of bark or hair when used 


to be twisted or woven together.?® 


Phrases: 


[§ 3] C. Maritime Sense—1. As 


or be driven on shore;*? to drive or run aground on 
the sea shore;** to ground,** or take ground,** from 


an accident happening out of the 


27. Haskell Golf Ball Co. v. Per- 
fect sGolfy BallCo, 1:43 “BR. 128° 1.31. 


[a] “Thread” distinguished.—Has- 
kell Golf Ball Co. v. Perfect Golf Ball 
Co., 143 F. 128, 131 (“within the strict 
definition of the word ‘thread’ ’’). 


“Single” 58 C.J. p 737. 
“Thread” [38 Cyc 287]. 


28. Haskell Golf Ball Co. vy. Per- 
fect Golf Ball Co., 143 F. 128, 131. 


“String” post. 


29. Haskell Golf Ball Co. v. Per- 
fect Golf Ball Co., 143 F. 128, 130, 131. 


30. Haskell Golf Ball Co. v. Per- 
fect Golf Ball Co., supra. 


31. Haskell Golf Ball Co. v. 
fect Golf Ball Co., supra. 


2. Century D. See Washington 
Tron Works v. St. Paul Fire & Marine 
Ins. Co., 222 P. 487, 128 Wash. 349, 
353. 


83. Century D. See also cases in- 
fra this and next section. 


“Aground” 2 C.J. p 1022. 
“Drive” 19 C.J. p 764. 
“Run” 54 C.J. p 1111. 


24. Lake v. Columbus Ins. Co., 13 
Ohio 48, 66, 42 Am.D. 188. See Wash- 
ington Iron Works v. St. Paul Fire & 
Marine Ins, Co., 222 P. 487, 128 Wash. 
349, 353. 


“Ground” 28 C.J. p 830. 


35. Lake v. Columbus Ins. Co., 13 
Ohio 48, 66, 42 Am.D. 188. 


36. Lake v. Columbus Ins. Co., su- 
pra. See Washington Iron Works v. 
St. Paul Fire & Marine Ins. Co., 222 
P. 487, 128 Wash. 349, 353. 

37. Stranding of vessel: 

Marine Insurance §§ 269, 273 (as peril 
of sea and risk covered), §§ 400— 
402 (as cause for opening memoran- 
dum clause of policy), § 428 (when 
constructive total loss). 

Salvage §§ 6, 9 (salvage services in 
connection with stranded vessel or 
in preventing stranding), § 38 text 
and note 68 (vessel stranded long 
time). 


Shipping § 537 (as not attributable to 
act of God so as to relieve carrier 
by water from liability, § 564 (as 
statutory exemption from liability), 
§ 684 (as covered by limitation of 
liability under contract or bill of 
lading), § 1061 (expense of saving 
stranded vessel and cargo as prep- 
er subject of general average). 


38. Lake v. Columbus Ins. Co., 13 


Per- 


~ Ohio 48, 55, 42 Am.D. 188. 


39. Washington Iron Works v. St. 
Paul Fire & Marine Ins. Co., 222 P. 
487, 128 Wash. 349, 353 (where it is 
said no better definition can be given). 


40. Lake v. Columbus Ins. Co., 13 
Ohio 48, 66, 42 Am.D. 188 [cit Wash- 
ington Iron Works v. St. Paul Fire & 
Marine Ins. Co., 222 P. 487, 128 Wash. 


“Twisted strand of rubber;”?° and 
“strands twisted or spun together.”#? 


STRAND—STRANGER 


A single } navigation.?& 


dental or 


Verb. To drift 


*STRANGER 


usual course of 


349, 354]. See Snare & Triest Co. v, 
Fireman’s Fund Ins. Co. of San Fran- 
CISCO; OLE BULT. OSe 


[a] Implies stopping.—London As- 
surance Co. v. Companhia de Mogaens, 
EOS. Ct 71850162) US 1492058) 42) Ti: 
Ed. 113 [cit Lehigh, etce., Coal Co. v. 
Globe, ete., Fire Ins. Co., 6 F.(2d) 
736, 738, 43 A.L.R. 215]; Amok Gold 
Mining Co. v. Canton Ins. Office, 171 
P. 1098, 1100, 36 Cal.App. 265; Lake 
v. Columbus Ins. Co., 13 Ohio 48, 67, 
42 Am.D. 188 [quot Washington Iron 
Works vy. St. Paul Fire & Marine Ins. 
Co., 222 P. 487, 128 Wash. 349, 354]. 


[b] _ Held not “stranding.”’—(1) 
“A mere instantaneous stoppage does 
not constitute a stranding.’’ Lake v. 
Columbus Ins. Co., 13 Ohio 48, 67, 42 
Am.D. 188. (2) Damages to ships in 
towage, from being dragged alongside 
of riprap or artificial sides of canal, 
held not caused by “stranding,” where 
there was no stoppage of the ship. 
Lehigh & Wilkes-Barre Coal Co. v. 
Globe & Rutgers Fire Ins. Co., 6 F. 
(2d) 736, 738. (3) The loss of a con- 
erete mixer, which broke from the 
deck of a barge, to which it was 
bolted, when the barge capsized at 
sea, in which position it was towed 
thirty miles to port, held not covered 
under a clause exempting ~ insurer 
from such liability unless caused by 
“stranding, Sinking, burning, or col- 
lision.” Snare & Triest Co. v. Fire- 
man’s Fund Ins. Co. of San Francisco, 
261 PTT Ts 


[c] Held “stranding.”—“When a 
master attempts to take his vessel to 
a certain point which he considers 
can be reached without touching bot- 
tom, and the event proves he was 
mistaken, the grounding is accidental, 
{and there is.a stranding].’’ Wash- 
ington Iron Works v. St. Paul Fire & 
Marine Ins. Co., 222 P. 487, 489, 1238 
Wash. 349, 354. 


[d] “ouch and go” distinguished. 
—(1) “Even if the small engine 
Pre did at one time touch sand, 
it was ‘touch and go’ only, and there- 
fore no stranding.’ Snare & Triest 
Co. v. Fireman’s Fund Ins. Co. of San 
Mrancisco. ecole vert elie CU Osr (aya eke 
is not merely touching the ground 


that constitutes a stranding. If the 
ship touches and runs, the circum- 
stance is not to be regarded.” Wash- 


ington Iron Works v. St. Paul Fire & 
Marine Ins. Co., 222 P. 487, 128 Wash. 
349, 353, 354. (3) “It is said that ifa 


ship ‘touches and goes’ she is not 
stranded; but if she ‘touches and 
sticks’ she is.’’ London Assurance 


Co. v. Companhia de Mogaens, 17 S.Ct. 
785, 167 U.S. 149, 158, 42 L.Ed. 113. 
(4) “If the ship merely touch and go 
she is not stranded, but a settling of 
the ship on land, be it rocks or bar or 
shore, so that she be stationary for 
even a brief period, is a ‘stranding.’ ” 
Amok Gold Mining Co. vy. Canton Ins. 
Office, 171 P.. 1098, 1100, 36 Cal.App. 
265 [quot Washington Iron Works vy. 
St. Paul Fire & Marine Ins. Co., ‘su- 
pra]. 
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Stranding.*’ A running upon the shore;3° a tak- 
ing of the ground which happens from some acci- 
extraneous cause.?® 
when a ship takes ground, not in the ordinary course 
of navigation but by accident, or the force of wind 
or sea, and remains stationary for some time.!° 


[§ 4] 2. As Noun. 
noun;*? and may be defined as a grounding.*? 


Stranding oceurs 


The word is also used as a 


or STRANGERS.‘? The ‘word is 


[e] Wrecking not necessary.—“In 
order to be a stranding it is not nec- 
essary that the vessel be wrecked.’” 
Washington Iron Works y. St. Paul 
Fire & Marine Ins. Co., 222 P. 487, 128 
Wash. 349, 354. 


41. See Washington Iron Works vy. 
St. Paul Fire & Marine Ins. Co., 222 P: 
487, 128 Wash. 349, 352 (where it is 
said that grounding at certain speci- 
fied places ‘‘not to be deemed a 
strand”), 


42. Washington Iron Works y. St. 
Paul Fire & Marine Ins. Co., supra. 

“Stranding” see supra § 3. 

43. Stranger: 


Acknowledgment or new promise by 
: eh ogeee Limitations of Actions §§ 


Attornment to, effect of see Landlord 
and Tenant §§ 604-612. 


Entry or intrusion by as affecting 
oe see Adverse Possession 
29. 


Part payment by see Limitations of 
Actions § 635. : 
Stranger to: 

Attachment, release of property on 
security by see Attachment § 682. 

Commercial paper: 


Notice of dishonor by see Bills and 
Notes § 915. 


Promise of payment to as not waiv- 
ing demand and notice see Bills 
and Notes § 993 note 17 [al]. °* 


Corporation, right of to question 
transaction see Corporations § 2182. 
Instrument: 
As depositary see Escrows § 15. 


Changes by see Alteration of In-~ 
struments §§ 104-107, 


Litigation: 
As affected by: 
Adjudication: 
Generally see Judgments §§ 
1391, 1480-1490. 

Stranger promoting litigation 
see Judgments § 1426. 
Judgment by confession: ; 

Generally see Judgments § 326, 
In ejectment see Judgments § 
1353 note 30 [a]. 
Judgment quasi in rem see Judg- 
ments § 1667. 
Opinion of court see Judgments 
§ 1296 note 80 [a]. 
Bond on appeal in favor of see Ap- 
peal and Error § 1178 note 98 [a]. 
Obligation: 
Satisfaction by see Accord and 
Satisfaction §§ 27, 28. 
Voluntary payment by see Subroga- 
tion 60 C.J. 375 et seq. 


Title, proof of undivided interest as 
authorizing recovery against see 
Trespass to Try Title [38 Cye 1195 
text and note 261. 


*By CHARLES REZNIKOFF (Stranger or Strangers--Stratum inclusive). 
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almost directly from the Latin “extra,” meaning ‘“‘be- 
yond” or “outside” ;** and, observing all the com- 
mon and legal definitions of the word, it has only 
the same value in expressing thought as its Anglo- 
Saxon counterpart, the word “outsider.”*°® 
ger” has been defined as meaning “not of the house- 
In legal contemplation, it is well recog- 
nized that the word often has a meaning distinctly 
different from that in common usage or parlance.*’ 
The most effectual way in which to ascertain the ex- 
act meaning of “stranger,” wherever used, is to con- 
trast it with some other word in the text of known 
In law “stranger” is generally 


hold.’’*® 


and fixed meaning.*® 


44, Succession of Baker, 55 So. 714, 
717, 129 La. 74, Ann.Cas.1912D 1181. 
See also Extra 25 C.J. p 250. 


45. Succession of Baker, supra. 


46. Century D. [quot Succession 
of Baker, supra (construing a stat- 
ute relating to a tax on inheritances, 
“the adoption of this definition would 
lead to conclusions clearly not in the 
contemplation of the lawmaker. 
Servants, apprentices, and compan- 
ions, living intra mcenia are dis- 
tinectly ‘of the household’; so, also, 
are one’s mother-in-law, son-in-law. 
daughter-in-law, when they reside 
with him. On the other hand, if the 
wife should refuse to follow her hus- 
band, or to reside with him, she could 
searcely claim to be ‘of his house- 
hold.’ But the lawmaker surely did 
not intend that the status of the heir 
or his liability to a tax should depend 
upon temporary arrangements or 
mere accident or caprice’’). 


[a] “Wife,” relatives and rela- 
tions, “servants,” “citizens” distin- 
guished.—‘‘Generally speaking, one 
would not apply the term ‘stranger’ 
to the wife of his bosom and com- 
panion of his joys and sorrows, the 
mother of his children, and_partner in 
_ his estate. Neither is the term at all 
more applicable, generally speaking, 
to a natural child, through whose 
veins once coursed the very blood 
from its mother’s heart, whose very 
sustenance was once drawn at her 
breast. One would hardly apply the 
term to a close connection by affinity, 
to whom all the world, and the law it- 
self applies such endearing terms as 
father, mother, son, daughter, broth- 
er, and sister. Strangers are not 
called in ‘family meetings’ but a 
brother-in-law must be called before 
a friend, or even an uncle or first 
cousin. Civ. Code, arts. 281, 282. It 
would be absurd to require a judge to 
recuse himself when a mere stranger 
is a litigant before him; but a judge 
must recuse himself if his father-in- 
law, son-in-law, brother-in-law, etc., 
be one of the parties. Code Prac. art. 
3556, subd. 12. The law itself ob- 
serves a distinction between servants 
and strangers (Civ. Code art. 2967); 
just as it? does between citizens and 
strangers (Civ. Code, art. 1490), or 
between relations and strangers, or a 
wife’and strangers (Civ. Code, arts. 
48, 391, 1735, 2341). Succession of 
Baker, 55 So./714, 716, 129 La. 74, Ann. 
Cas.1912D 1181. 


47. Deans v. Deans, 144 S.E, 116, 
1185-166 Ga. 555: 


[a] “For instance, one who is not 
a party to a contract is generally re- 
ferred to as a stranger to the con- 
tract.” Deans v. Deans, 144 S.E. 116, 
118, 166 Ga. 555. . 


[b] Thus, as used in a statute, 
“strangers” may include relatives or 
a husband. See Deans y. Deans, 144 


STRANGER 


“Stran- 


be 

S.H. 116, 118, 166 Ga. 555 (construing 
a statute providing for the close 
scrutiny of a will and the refusal of 
probate’ upon the slightest evidence 
of aberration of intellect, fraud, etc., 
where a testator bequeaths “his en- 
tire estate to strangers, to the exclu- 
sion of his wife and children,” “the 
Legislature meant to exclude all 
other persons and to restrict the class 
for which special protection was af- 
forded to those specifically named, 
and to classify all other persons as 
‘strangers’... . .-.) Phe elass -Ffor 
which special protection was afforded] 
does not even include’ the husband. 
bees It follows that in any case 
where a father, who has no wife, by 
will leaves his entire estate to per- 
sons other than his child, he is leav- 
ing it to ‘strangers’ within the mean- 
ing of code section 3832, regardless of 
what blood relation such other per- 
sons may be to him. If his child is 
in life, other relatives are strangers 
in the sense of that section’’). 


48. Succession of Baker, 55 So. 
Fla WTLG ss TAT 29 Tua. 7452 sAnn Cas. 
1942 Dy 1182. 


49. Succession of Baker, supra. 


50. Succession of Baker, supra 
(“just as our Code uses the term 
‘third person’’’). See Deans v. Deans, 
144 S.E. 116, 118, 166 Ga. 555 [quot 
Cyc] (‘stranger’ has been defined as 
“one not in privity’’). 


[a] A wife, in this sense, “is dis- 
tinctly a stranger with respect to her 
husband.” Succession of Baker, 55 
aera 717, 129 La. 74, Ann.Cas.1912D 


[b] ‘Or some other person” equiv- 
alent.—See Kirk v. Morris, 40 Ala. 
225, 229 (construing a code section 
relating to the replevying of goods 
taken in attachment in which “stran- 
ger’ was substituted for the words 
“or some other person,” ‘both were 
intended, however, to mean the same 
thing, namely, a person not a party 
to the suit, who acts for the benefit 
of the defendant in attachment’’). 


“Party”: 
Generally see 47 C.J. p 1320. 
To judicial proceeding see Parties §§ 


51. O’Donnell v. McIntyre, 23 N.B. 
455, 118 N.Y. 156, 162, See Deans v. 
Deans, 144 S.H. 116, 118, 166 Ga. 555 
(the word is often used in a legal 
sense to convey the meaning converse 
to ‘“privy” or “privity’’); State v. 
Mills 169s Lata Tie 232 INV et 9 
[cit O’Donnell v. McIntyre, 23 N.E. 
455, 118 N.Y. 156] (in legal signifi- 
cance, the word is opposed to the 
word ‘‘privies’’), 


“Privity” 50 C.J. p 403. 
“Privy” see Privity § 1. 


52. Anderson L. D. [quot Stat ‘ 
Mills, 169 BP, 1171, 1173, 23 N JM. 549; 


bi hid leo, 


used with an adjunct, as “stranger to the deed, or 
to the record,” or “stranger to the blood.”*® When 
used alone, “stranger” is generally in the first sense, 
namely, one who is neither a party, nor privy, to an 
act, deed, or record.°° ; 
cation, “stranger” is opposed to the word “privy; 
and hence, “strangers” are ordinarily third per- 
sons,®°? that is all persons in the world except par- 
ties and privies.®? “Strangers,” when used following 
other designations of persons, is generally intended 
to exhaust the whole category of persons within 
the range of the subject under discussion not in- 
cluded in the terms which preceded it,** and has the 


In its general legal signifi- 
51 


Balfour v. Burnett, 41 P. 1, 28 Or. 72, 
74]; Deans v. Deans, 144 S.H. 116, 118, 
166 Ga. 555. 


[a] “hird persons” not synony- 
mous.—See Balfour v. Burnett, 41 P. 
1, 28 Or. 72, 74 (construing a statute 
providing that where a portion of the 
land to be sold under execution is 
claimed by a third person such por- 
tion shall, at his request, be sold 
separately, ‘since a person claiming 
a portion of. the premises subject to 
the lien of a judgment must be in 
privity with the judgment debtor, and 
bound by the judgment, he could not 
be a stranger to it, and hence the defi- 
nition as given by Anderson is not 
applicable to the term as used in the 
statute; for, if the person claiming a 
portion of the premises offered for 
sale were a stranger to the judgment, 
his property would not be bound by 
it, and there would be no necessity to 
request a separate sale’’). 


“Third persons” [38 Cyc 285]. 


53. Anderson L. D. [quot State v. 
Mills, 169 P. 1171, 1173, 23 N.Min 649; 
Balfour v. Burnett, 41 P. 1, 28 Or. 72, 
74]; Deans v. Deans, 144 S.E. 116, 118, 
166 Ga. 555 [quot Cyc]; Succession 
of Baker, 55 So. 714, 716, 129 La. 74, 
Ann.Cas.1912D 1181. 


[a] “For example, those who are 
in no way parties to a covenant are 
said to be strangers to the covenant.” 
Anderson L. D. [quot State vy. Mills, 
169 P. L171, 1173, 23 NiM.~549;, Bal- 
four v. Burnett, 41_P. 1, 28 Or, 72, 74]. 


“Parties” to judicial proceedings 
see Parties §§ 1-13. 

“Privies” see Privity § 1. 

54 Succession of Baker, 55 So. 
714, 717, 129° La. 74, Ann.Cas.1912D 
1181. See Lamprey v. Batchelder, 40 
N.H. 522, 528 (as used in the act of a 
provincial legislature, relating to two 
towns, in a provision as to the land 
of a stranger, Should he purchase land 
in either of them, “stranger” prob- 
ably applies to “those who were not 
then land-owners in either town’’). 


{a] “Especially true with regard 
to statutes.” Succession of Baker, 55 
So. 714, 717, 129 La. 74, Ann.Cas. 
1912D 1181 (‘Not to multiply exam- 
ples, our own Civil Code uses the 
word in that way no less than five dif- 
ferent times. See Civ. Code, arts. 48, 
391, 1735, 2341, 2967’). 


_ [b] Thus, “when.in a statute levy- 
ing a. tax we find the word ‘stran- 
gers’ following close upon the words 
‘ascendants,’ ‘descendants,’ 
lateral relations’ (all taxed), the con- 
clusion is forced upon us that the 
word was used and meant as a com- 
plement to the words by which it was 
preceded.”” Succession of Baker, 55 
So. 714, 717, 129 La. 74, Ann.Cas.1912D 
1181 (construing “strangers” within 
the meaning of a taxation statute un- 
der consideration as intended to ex- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


and ‘col- © 


} 
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same meaning as if it read “all other persons.”55 
Stranger” may be used as equivalent to “third per- 
son”>® or “volunteer.’”’7 


Phrases: “Donations . . . may be made in 
favor of a stranger,”®’ “stranger in law,”5? “stran- 
ger to the blood,”®° and “stranger to the deed, or to 
the record,’** also “his entire estate to strangers, to 
the exclusion of his wife and children,’’*? and “plain- 
tiffs’ said firm were strangers to said charter parties 
and the matter to which the same related.’’*? 


STRANGLE.*‘ To suffocate by a pressure or con- 
striction of the throat.*® 


STRAP.®¢ 


STRATAGEM.*? Any artifice,*® particularly in 
war;°® a plan’® or scheme?” for deceiving an ene- 
my;‘+ a trick’? by which some advantage is in- 
tended to be obtained;7? a trick by which some 
advantage is to be obtained.?* The word implies 
artifice, trickery, deception, and perhaps even pos- 
itive fraud practiced.7® 


STRATEGY.*® A term used in the operations of 
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armies, conducted by a skillful commander, and im- 
plying tact and art in military maneuvering;** not 
very appropriate to the transactions of civil life.7® 


“Strategy” may be synonymous with “artifice’”™® 
orpctrick,78° 


Phrase: “Strategy in bringing about the agree- 
ment,’’§+ 

STRATUM.®? 

*STRAW.®* [§ 1] A. In General. The general 


term applied to the stalky residue of grain plants 
(especially wheat, rye, oats, barley) ;84 but not 
applicable to things made from the leaf of a tree;8* 
and it is said the material is too well-known to re- 
quire any description.’® The word is defined also 
as the stalk or stem of certain species of grain, pulse, 
etc., generally of wheat, rye, oats, barley, buckwheat, 
peas, or Indian corn, cut or broken off (and usually 
dry).°* Collectively, the term is employed to desig- 
nate stalks of grain after threshing, used as bedding 
for cattle, for packing, or for fodder.88 Phrases: 
“Braids, plaits . . composed wholly of straw,’ 
“stack of straw,”®° and “twisted straw.” . 


haust the whole category of persons 
who might be called to the inherit- 
ance, whether by will or ab intestato, 
and as applying to all who have not 
in fact (or by law) the status of leg- 
itimate ascendants, descendants, and 
collateral relations, and thus includ- 
ing the widow). 


55. Succession of Baker, supra. 


“All other persons” see Other 46 
C.J. p 1142 note 30 [al]. 


56. See Escrows § 15 note 96. 


57. See Volunteer [40 Cyc 222 note 
8 [a]. 


58. Succession of Herdman, 97 So. 
664, 665, 154 La. 477 (as used in a 
statute, “has no application to forced 
heirs, or legal heirs, as such heirs 
eannot be considered as ‘strangers,’ 
either in law or in fact, as far as the 
donor or testator is concerned’’). 


59. Succession of Baker, 55. So. 
714, 717, 129 La. 74, Ann.Cas.1912D 
1181 (‘As to the term ‘stranger in 
law’ advanced at the argument, it 
seems to be wholly unknown. A long 
and painstaking search fails to dis- 
close that the term has ever been used 
on any former occasion’’). 


60. See supra text and note 49. 
Gl. See supra text and note 49. 
62. See supra note 47 [b]. 


63. Simpson v. Treat, 126 F. 1008, 
1007 [cit Abbott L. D.] (as alleged in 
a complaint, ‘‘means that the plain- 
tiffs’ firm was not a party to the 
same, but does not necessarily mean 
that plaintiffs’ firm was not and is 
not the agent or representative of one 
or the other of the parties to the 
agreements, or that one or the other 
of the parties to such charter par- 
ties are not customers of the plain- 
tiffs’ firm’’). 

64. “Smother” distinguished see 
Smother 58 C.J. p 777 note 45 [a]. 


65. Lanier v. State, 80 S.E. 5, 6, 
141 Ga. 17. 

66. See Jock Strap 33 C.J. p 835. 

67. See also Strategy post. 


68. Century D. [quot Payne v. 
State, 43 S.W. 515, 38 Tex.Cr. 494, 498, 
70 Am.S.R. 757]; Webster D. [quot 
Mooney v. State, 15 S.W. 724, 29 Tex. 
App. 257]. 


“Artifice” 5 C.J. p 594. 


69. Webster D. 
State, supra]. 


70. “Plan” 48 C.J. p 1220. 
70144. “Soheme” 56 C.J. p 137. 


71. Webster D. [quot Mooney v. 
State, 15 S.W. 724, 29 Tex.App. 257]. 


72. “Trick” [38 Cyc 1993]. 


73. Webster D. [quot Mooney v. 
State, 15 S.W. 724, 29 Tex.App. 257]. 


- 74 Century D. [quot Payne v. 
State, 43 S.W. 515, 38 Tex.Cr. 494, 498, 
70 Am.S.R. 757]. 


75. Fortune v. 
304, 317. 


“Deception” 18 C.J. p 26. 
“Fraud” see Fraud § 1. 
76. See also Stratagem ante. 


77. Fortune vy. Watkins, 94 N.C. 
304, 317. 


78. Fortune v. Watkins, supra. 


79. See Artifice 5 C.J. p 594 text 
and note 48. 


80. See Trick [38 Cyc 1993]. 


81. Fortune v. Watkins, 94 N.C. 
304, 317 (as used in the finding of a 
jury. in the light of a further finding 
that the transaction resulted in no 
extraordinary ‘advantage, and compe- 
tence on the part of the other party, 
the expression means that the agree- 
ment “was brought about by acts, and 
perhaps representations, not in them- 
selves unlawful, but such as are com- 
mon to persons entering into contract 
relations, each endeavoring to make 
the best terms for himself’). 


82. “Bed” synonymous see Bed 7 
C.J. p 1022 text and note 24. 


83. See Customs Duties § 43 note 
13 [a] (braids or laces of straw), note 
25 [a] (manufactures of grass and 
straw), note 27 [a] (straw hats). 


84. Encyclopedia Brit. [quot State 
v. Choate, 238 P. 538, 539, 41 Idaho 
353 


. 


[quot Mooney vy. 


Watkins, 94 N.C. 


[a] Derivation.—(1) ‘Apparently 
‘that which is scattered about’ (if so, 
it must have been originally applied 
to the broken stalks of grain after, 
threshing, the simple sense, ‘straw,’ 
but then later, from the root of 
strew).’”? Century D. [quot State v. 
Choate, 238 P. 538, 539, 41 Idaho 353]. 
(2) “From strew as being used for 
strewing.’ Encyclopedia Brit. [quot 


State v. Choate, supra]. 


85. U. S. v. Goodwin, 25 F.Cas.No. 
15,229, 4 Mason 128, 130. 


[a] Hats made of palmetto leaf 
held not within the meaning of a stat- 
ute laying a duty on “hats of straw.” 

. S. v. Goodwin, 25 F.Cas.No. 15,- 
229, 4 Mason 128, 130. 

86. U.S. v. Goodwin, supra. 

87. Century D.; Webster New Int. 
D. [both quot State v. Choate, 238 P. 
538, 539, 41 Idaho 358]. - 

88. Webster New Int. D. 
State vy. Choate, supra]. 

[a] Similar definition.—“‘Such 
stalks collectively, especially after 
drying and threshing; as a load of 
‘straw.’’’ Century D. [quot State v. 
Choate, 238 P. 588, 539, 41 Idaho 353]. 


[b] “Hay” compared and con- 


[quot 


‘trasted.—State v. Choate, 238 P. 538, 


539, 41 Idaho 353. 


89. Samuel Schiff & Co. v. United 
States, 140 F. 63, 64. 


[a] Not hats.—Certain merchan- 
dise, consisting of wide braids or 
plaits of straw, fastened together so 
as to form rectangular strips, held 
not dutiable as hats partly manufac- 
tured, under Tariff Act July 24, 1897, 
ec 11 § 1 schedule N par 409 [30 St.atL. 
189], but as “straw braids or plaits,”’ 
“suitable for making or ornamenting 
hats,”’ ete., under the same _ para- 
graph. Samuel Schiff & Co. v. United 
States, 140 F. 63, 64. See also Cus- 
toms Duties § 43 notes 13 [a], 27 [a]. 


90. Rex v. Tottenham, 7 C.&P. 237, 
32 B.C.L. 590, 173 Reprint 105; Rex 
v. Reader, 4 C.&P. 245, 246, 1 Moody 
C.C.239; 19 B.C... '498, 172°-Reprint 
689. 

[a] In indictment.—(1) Under 7 
& 8 Geo. 4 c 30 § 17 (concerning the 
offense of burning a “stack of 
straw,’’) the phrase held not to in- 
clude a stack of which the lower part 
consists of cole-seed straw and the 
upper part of wheat stubble (Rex v. 
Tottenham, 7 C.&P. 237, 32 H.C.L. 590, 
173 Reprint 105); (2) nor, under 
same statute, a stack of stubble, or, 
as it is called in Cambridgeshire, 
“haulm.” © (Rex v. Reader, 4 C.&P. 
245, 246, 1 MoodyC.C. 239, 19 HE.C.L. 
498,172 Reprint 689 [although defend- 
ants were convicted under other 
counts]). 


91. Rheimer v. Maxwell, 20 F.Cas. 


*By CARLOS M. SANDOVAL (Straw—Stray inclusive). 
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As an adjective the word may be employed in this 
sense, as in the phrases®? “straw laces,”°* and “straw 
manufactures.”’®* 


_[§ 2] B. Figurative Sense. The word is used fig- 
uratively as referring to something of small worth.°° 


Straw bail.°* A term which, as a description, has 
been said to equal a statement that the bail has no 
real estate; that there is no such man; that he is 
not to be found.®? 


Straw bond. A term usually accepted as referring 
to the financial standing of the man who makes the 
bond, and not to the covenants of the bond or their 
legal enforceability, implying that the bond is a 
real bond, but that the man who makes it is sup- 
posed to be execution proof.?® 


Straw boss.°® A boss! without any authority ;? 
or one who, in the absence of the real boss, is clothed 
with authority;? a second foreman;* a sort of sub- 
foreman,’ or superior servant.® 


Straw man. <A term applied to one who merely 
represents those who actually bear the expense and 
take the profits of a transaction;’ in the parlance 
of real estate dealers, a mere conduit or medium for 
convenience in holding and passing title;* one of 
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no substance, one in name only, an irresponsible per- 
son haying no property to respond in damages, who 
loans himself out to others to sign, contracts as a 
purchaser, knowing he is acting a he.° 


STRAY.° An animal found in an unusual place 
for such an animal;!! or an animal that has roved 
for some time in a certain place, whose owner is 
unknown.?? 


*STREAM. [§ 1] A. In General. Although, on 
the one hand, it has been said that the definition of 
“stream” has caused the courts some trouble,'*? and 
that it is a word without definite legal meaning,** 
on the other hand, it has been said that “stream” 
has a well defined meaning.t® It has been defined as 
a flow, a flowing, that which flows;*® anything in 
fact that is liquid and flows in a line or course;** 
anything issuing from a source, and moving or flow- 
ing continuously;*® also a continued course or cur- 
rent;!° a current or course of water?° or other fluid, 
flowing on the earth, as a river, brook, ete., or from 
a vessel, reservoir, or fountain;?! thus, of molten 
material, “stream,” by universal definition, it has 
been said, conveys the idea of uniform and unbroken 
succession of movement.” 


[§ 2] B. Applied to Water.?% With respect to 


No. 11,738, 3 Blatchf. 124, 125. vie pigmence Pore oe se eNOS: pra. : 
d vB. 197 Ill. 8 . See Forge 

[a] Meld not- comprised under ’ u = 13. State v. Hawk, 208 P. 709, 714, 
“straw manufactures” in tariff act. ee ae poke rer 90 S.W-| 405 Or. 319. 
Rheimer v. Maxwell, 20 F.Cas.No. 11,- , CoN Wee Sg fos oe 14: -Frendhss (Carhart. LON Woe 
738, 8 Blatchf, 124, 125. 3, St, Louis & N. A. R. Co. v. Mid-| 197.4 How.Pr. 181 (per Gardiner, J.). 

“Straw laces” compared see infra | Kiff, 87 S.W. 446, 447, 75 Ark. 263, 264. agin 9 : BAM ea 
note 93 [al. 400 ore6-v. Houston! & TC. RoCos| te, onool. Trustees vi ischeols 12 


92. See cases infra notes CBA SIE® 
98. Rheimer v. Maxwell, 20 F.Cas. 


90 S.W. 1118,°41 Tex.Civ.App. 81, 82. 


5. Momence Stone Co. v. 
64 N.E. 335, 197 111..88, 91: 


N.E. 248, 245, 120 Ill. 509, 521, 60 Am. 
R. 575; ° State v. Hickhoff, 154 N.W. 
246, 247, 98 Neb. 739 [cit Cyc]. See 
Illinois Cent. R. Co. v. Chicago, 50 


Groves, 


No. 11,738, 3 Blatchf. 124, 125. 


[a] “Twisted straw” compared.— 
In holding that “twisted straw’ was 
not dutiable under 9 U.S.St.athL. 44, 
45 § 11 schedule C, since it had not 
been known in commerce or prepared 
or used in this country before the 
passage of that act, the court, in the 
statement of facts, said: “It was also 
proved, that an article was known in 
trade and commerce as straw laces, 
which was uSed in being manufac- 
tured into hats, bonnets, etc., and that 
twisted straw was the raw material 
used in making straw laces. A stalk 
of rye-straw is split into two parts, 
and those parts, twisted together, 
compose the twisted straw of com- 
merce.’ Rheimer v. Maxwell, 20 F. 
Cas.No. 11,738, 8 Blatchf. 124, 125. 
See also Customs Duties § 43 note 
13 [a]. 


94. See Customs Duties § 43 note 
2o\[a). 
95. See cases infra this section. 


96. “Straw bond” infra text and 
note 98. 
: avira man” infra text and notes 
97. People v..Bogart, 3 Park.Cr, 
(N.Y.) 1438, 1638, 3 Abb.Pr. 198, (where 
the definition is found in the charge 
to the jury, below). 


“Common bail’ see Bail § 5. 


98. Aronson vy. Heyman, 56 Pa.Su- 
per. 501, 506. 


99. Not fellow servant see Master 
and Servant § 691 note 54 [b]. 


1. “Boss” 9 C.J. p 142. 


6. St. Louis & N. A. R. Co. v. Mid- 
kiff, 87 S.W. 446, 75 Ark. 263, 264. 


“Superior servants” see Master and 
Servant § 781. 


Superior servant rule see Master 
and Servant §§ 691-701. 


7 See Matter of Shawmut Min. 
Co., 87 N.Y.S. 1059, 94 App.Div. 156, 
159 (where the court said that one 
“was merely a ‘straw man’ in the 
transaction, representing other par- 
ties who actually furnished the mon- 
ey and took the property’). 


8. Van Raalte v. Epstein, 99 S.W. 
1077, 202 Mo. 178, 187. 


9. Houtz v. Hellman, 128 S.W. 
1001, 228 Mo. 655, 669 (where term 
used is “man of straw’). See Aron- 
son v. Heyman, 56 Pa.Super. 501, 506. 


[a] Rights and liabilities of straw 
man.—See Aronson vy. Heymann, 56 
Pa.Super,. 501, 506. 


{[b] Use of “man of straw” con- 
demned.—“The case does not call for 
judicial comment on the business 
morality of the secret and deceptive 
use of a ‘man of straw’ in real estate 
contracts—a questionable practice, 
the product of insincerity and mere 
sharp commercialism. . . An office 
no honorable man should fill, and no 
honorable man should ask another to 
fi Houtz v. Hellman, 128 S.W. 
1001, 228 Mo. 655, 669. 


10. See also Animals §§ 268-313. 


11. EH. Imbeaux Co. vy. Severt, 9 La, 
Ann. 124, 125. 


12. EH. Imbeaux Co. v. Severt, su- 


N.E,. 1104, 1108, 173 Tll. 471, 53 L.R.A, 
408 [aff 20 S.Ct. 509, 176 U.S. 646, 44 
L.Ed. 622] (‘in regard to the word 
‘streams’ ’’). 


16. Century D. [quot Illinois Cent. 
R. Co. v. Chicago, supra (‘‘in regard 
to the word ‘streams’ ’’)]. 


17. French v. Carhart, 1 N.Y. 96, 
107, 4 How.Pr.-181 (per Gardiner, J.) 
[quot Western Pac. R. Co. v. South- 
ce Co., 151 FB. 376, 398,80 G:GcAc 

18. Century D. [quot Illinois Cent. 
R. Co. v. Chicago, 50 N.E. 1104, 1108, 
E73 “1.471, 53: RA. 408 Shai 208s: 
Ct. 509, 176 U.S. 646, 44 L.Ed. 622] 
(“in regard to the word ‘streams’ ’’) ]. 


19. Century D. [quot Illinois Cent. 
R. Co. v. Chicago, supra (‘‘in regard 
to the word ‘streams’ ’’)]. 


20. See infra § 2. 


21. Webster New Int. D. [quot 
City Dairy ‘Co..v. Scott, 100° A, 295, 
296, 129 Md. 548]. 


22. Homer Brooke Glass Co. v. 


Coane ee Co.)) 262. BY 427; 
23. Generally see Navigable Wa- 


ters 45 C.J. p 398 et seq; 
Cye 542 et seq]. 


Statutory use see Bridges § 15 note 
92 [c], § 49 note 94 [j]; Navigable 
Waters § 48 note 51 [b]. 


Stream: 
Bankr 6 16.deep> taliee 
BOO ts Ceci sal 0 eet 


Boundaries § 7 text and note 40, §§ 
51, 52, 59-82. 


Waters [40 


*By CHARLES REZNIKOFF (Stream—Street Improvement inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


TE aeere 
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water “stream” has been defined as a body of flowing 
water;?* a body of water having a continuous flow in 
one direction;?° a- course of running water;2® a 
course of running water, a river, rivulet, or brook;27 


any course of running water;28 a 
ter ;7° 
course of running water.31 


Bridges 9 C.J. p 417 et seq. f 


“Brook” see River 54 C.J. p 846 note 
31 [a]. 


Canals 9 C.J. p 1123 et seq. 
EehaAnRMeLY. PL ICidyp) 287. 
Collision 11 C.J. p 1004 et seq. 
peneck yt C.J.) p 1452. 
Samet Cut. p 696; 

DTK dS) O.d «1p 103.8, 

Drains 19 C.J. p 599 et seq. 


Driving, floating, or rafting logs see 
Logs and Logging §§ 116-157. 


Ferries 25 C.J. p 1047 et seq. 
“Freshet’? 27 C.J. p 906. 
“Fresh-water river” 27 C.J. p 906. 


Improvement of as “internal improve- 
ment” see Improvement § 2. 


eH” 35 1s: p) 913- 


Levees and Flood Control 36 C.J. p 
995 et seq. 


“Mills” 40 C.J. p 710 et seq. 

“Ripa” 54 C.J. p 848. 

“Riparian” 54 C.J. p 843. 

“Rival” 54 C.J. p 845. 

“River” 54 C.J. p 846. 

“River front’? see River 54 C.J. p 846 
text and note 44. 

“Rivulet” see River 54 C.J. p 846 note 
vie fade % 

Sshore’s-58.C.J.1p 695. 


“Standard development” of see Stand- 
ard 5s8/C.Je ip 31% 


Water: 
As “land” see Property § 24 note 
25. 


Frontage: 


Liability for condition or use of 
see Municipal Corporations §§ 
1942-1944. 


Use and regulation of see Munic- 
ipal Corporations §§ 4013-4021. 


“Watercourse” see Waters [40 Cyc 
553 et seq]. 


“Wharves” [40 Cyc 892 et seq]. 
Stream as: 

Attractive nuisance see Negligence § 
183. . 


Cause of municipal liability see Mu- 
nicipal Corporations §§ 1898-1901. 


Subject of municipal management see 


Municipal Corporations §§ 4008, 
4009. 
24. Black L. D. [quot Johnson v. 


State, 40 S.E. 807, 114 Ga. 790, 791]. 


25. Bouvier L. D. [quot Johnson vy. 
State, 40 S.E. 807, 114 Ga. 790, 791]; 
State v. Bickhoff, 154 N.W. 246, 247, 
98 Neb. 739 [cit Cyc]; McNab v. Rob- 
ertson, [1897] A.C. 129, 184 (per Lord 
Watson, “in its primary and natural 
sense’). 


26. Century D. [quot State v. Hick- 
hoff, 154 N.W. 246, 247, 98 Neb. 739]. 


27. Century D. [quot Western Pac. 
R. Co. v. Southern Pac. Co., 151 F. 
376, 398, 80 C.C.A. 606 (“the primary 
meaning”’); Illinois Cent. R. Co. v. 
Chicago, 50 N.E. 1104, 1108, 173 Ill. 
471, 53 L.R.A. 408 (aff 20 S.Ct. 509, 
176 U.S. 646, 44 L.Ed. 622) (“in re- 
gard to the word ‘streams’”’); Dodge 
County v. Saunders County, 190 N. 
W. 934, 935, 70 Neb. 451, 452 (of two 


a river, rivulet, or brook;?° 
Although “stream” has 


STREAM 


eurrent of wa- 
a rivulet or 


distinct uses, “the first and most im- 
portant’; used in this sense in a 
Statute relating to the repair of 
bridges) ]. 


[a] “River” synonymous.—See 
Rolle v. Whyte, L.R. 3 Q.B. 286, 305 
(as used in a statute relating to fish- 
ing weirs). See also Western Pac. 
RisGor sve Southern. PacsiCo., . '5i- K. 
376, 398, 80 C.C.A. 606 (in a Califor- 
nia statute relating to alluvion upon 
a river or stream, “it is evident that 
that the word ‘stream’ is used in the 
Same sense as river, and aS a more 
comprehensive term’”’). 


[b] “Watercourse” synonymous.— 
County of Dodge v. County of Saun- 
Gers, 97 N.W. 617, 70 Neb. 442, 447. 


28. Webster New Int. D. [quot 
City Dairy Co. v.’ Scott, 100 (As. 295, 
296, 129 Md. 548}. 


29. Black Li.° D.; »Bouvier Li: D. 
{both quot Johnson y. State, 40 S.E. 
807, 808, 114 Ga. 790, 792] (“in its 
ordinary signification, ‘stream’ would 
seem to imply a body of running wa- 
ter—a continuous current’); State v. 
Hickhoff, 154 N.W. 246, 247, 98 Neb. 
Lao Toit Cye}: 


30. Century D. [quot State v. Hick- 
hoff, supra]; French v. Carhart, 1 N. 
Y. 96, 107, 4 How.Pr. 181 [quot West- 
ern Pac. R. Co. v. Southern Pac. Co., 
151 F. 376, 398, 80 C.C.A. 606] (per 
Gardiner, J.). 


31. McNab v. Robertson, [1897] A, 
C. 129, 141 (“in its ordinary diction- 
ary sense” of “streams’’). 


32. Long vy. Boone Co., 36 Iowa 60, 
64 [cit Webster D.]. 


33. School Trustees v. Schroll, 12 
N.E. 248, 245, 120 Ill. 509, 521, 60 Am. 
R. 575 [quot State v. Hickhoff, 154 
N.W. 246, 247, 98 Neb. 739]. See al- 
so Illinois Central R. Co. v. Chicago, 
20 S.Ct. 509, 516, 176 U.S. 646, 44 L. 
Ed, 428 (as used in a charter of a 
railroad company, ‘‘streams’”’ denotes 
running waters). But see Long v. 
Boone County, 386 Iowa 60, 64 (con- 
struing a statute authorizing the 
building of a bridge over a stream as 
authorizing a bridge over a ravine; 
“the count under consideration al- 
leges that the ravine is not and never 
has been a stream of running water. 
This may be true, and yet the neces- 
sity of bridging it be just as great 
as though it were such stream’’). 


{a] “All rivers and brooks are 
streams and have currents.” Centu- 
ry D. [quot Dodge County v. Saun- 
ders County, 100 N.W. 934, 935, 70 
Neb. 451, 452]. 


[b] “Pond” or “lake” distinguish- 
ed.—(1) “The controlling distinction 
between a stream and a pond or lake 
is that in the one case the water 
has a natural motion,—a current,— 
while in the other the water is, in its 
natural state, substantially at rest; 
and this is so, independent of the 
size of the one or the other.’’ School 
Trustees v. Schroll, 12 N.E. 243, 246, 
120 Ill. 509, 60 Am.R, 575 [quot State 
v. Bickhoff, 154 N.W:; 246, 247, 98 Neb. 
739] (‘The flowing rivulet of but a 
few inches in width is a stream as 
certainly as the Mississippi’). See 
also Pond 49 C.J. p 1079 text and note 
12. (2) “While it is obvious that a 
currentless body of water cannot be 


a body of water at rest;?3 
motion.?* But, although a stream must have a sub- 
stantial existence, it is not essential in order for it 
to be elassified as such that it flow continuously 
throughout the year*® or throughout its course.?® 


‘bridge across it. 
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been defined simply as water,?? the meaning of the 
word, it has been held, is wholly inconsistent with 


2 


that the word implhes 


a stream, the fact of some current 
in a body of water is not of itself, in 
every instance, sufficient to determine 
its character as a stream, as distin- 
guished from a pond or lake.’”’ School 
Trustees v. Schroll, 12 N.E. 243, 246, 
120 Ill. 509, 60 Am.R. 575 [eit Angell 
Water-Courses § 4] (a natural body 
of water, five or six miles long, and 
in some places a mile in width, fed 
by springs, having no connection with 
any stream of water except that, 
during a portion of the year, a cur- 
rent of water passes from the lake 
into the [Illinois river through a 
slough, which flow, however, is stop- 
ped in the summer, is a lake and not 
a stream; ‘“‘the presence of some cur- 
rent is not enough alone to work arm 
essential change in so essentially dif- 
ferent thing as a stream and a lake; 
for a current from a higher to a 
lower level does not necessarily 
make that a stream or river which 
would otherwise be a lake, and the 
swelling out of stream into broad wa- 
ter-sheets does not necessarily make 
that a lake which would otherwise 
be a river’’). 


[ec] “Great lake” distinguished.— 
See Illinois Cent. R. Co. v. Chicago, 
50. N.E. 1104, 1108, 173 Ill. 471, 53 Le 
RAY 408° faff-. 20  S:Cts.509, 176240:Ss 
646, 44 L.Ed. 622] (‘“ ‘Stream’ has nev-. 
er been held to include the waters of 
a great lake like Lake Michigan; if 
the word can be applied to a large 
body of water like Lake Michigan, it 
may also be applied to the ocean’’). 


{d] “Bay,” “estuary,” or “arm of 
the sea’”’ distinguished.—See Johnson: 
v. State, 40 S.E. 807, 114 Ga. 790, 792 
(as used in a statute relating to the 
rights of the owner of Jands adjacent 
to navigable streams, “‘stream”’ does 
not include a bay, estuary, or arm of 
the sea). 


“Arm of the sea” 5 C.J. p 286. 
“Bay” 7 C.J. p 1013. 
“Estuary” see Waters [40 Cyc 553]- 


34 School Trustees v. Schroll, 12 
N.E. 248, 246, 120 Ill. 509, 60 Am.R. 
575 Lecit Webster D.] (“as to issue in 
a stream; to flow in a _ current’’). 
See dis op Halsbury, L. C., in McNab 
v. Robertson, [1897] A.C. 129, 143 
(“the root idea is water in motion 
from one place to another as distin- 
guished from stagnant water’’). 


35. Evansville, Mt. C. & N. Ry. Co. 
v. Scott, 114 N.B. 649, 653, 67 Ind. 
App. 121. See infra text and note 54. 
See also Long y. Boone County, 36 
Iowa 60, 64 (construing a statute au- 
thorizing the building of a bridge 
over a stream, “it is not necessary 
that a stream should have a_con- 
stant, continuous flow, in order to. 
authorize the county to construct a 
Many streams in 
the state are entirely dry during 
months in the year, and yet are sub- 
ject to such rapid and extensive ris- 
es at other seasons as to render the 
bridging of them just as essential 
and expensive as though the current 
were constant’). 


36. See In re Johnson Creek Wa- 
ter Rights, 294 P. 566, 159 Wash. 629 
(where a certain creek is a natural 
watercourse, the bed of such a char- 
acter that the water arises and sinks: 
along its course, coming to the sur- 
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A “stream” consists of bed, banks, and water;** 
thus, it has been said, water, whether falling from 
the sky or escaping from a spring, which does not 
flow onward with any continuity of parts, but be- 
comes dissipated in the earth’s strata, and simply 
percolates through or along those strata, until it is- 
sues from them at a lower level, through dislocation 
of the strata or otherwise, cannot with any propri- 


ety be described as a stream;?® unless water flows | 


more or less in a channel and continuously it cannot 
be described as water that flows in “streams,;”?® 
“streams” necessarily means flowing water, and not 
water which oozes from a piece of marshy ground.*° 
By “stream” is understood water which has a regu- 
lar flow, and not that deposited during times of 
storm which immediately runs away and leaves in 
its course a mere stretch of sand and rock.*? 
“Stream” is frequently used to signify running wa- 
ter at places where its flow is rapid, as distinguished 
from its sluggish current in other places;*? thus, it 
has been defined as a steady current in a river or 
in the sea, especially the middle or most rapid part 
of a current or tide.4? A technical use of “stream” 
is to distinguish the volume of water of a river, rivu- 
let, or brook from the banks and bed.** A “stream” 
does not cease to be a watercourse and become mere 
surface water because at a certain point it spreads 
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over a level meadow several rods in width, and flows 
for a distance without defined banks before flowing 
again in a definite channel;*® nor does a “stream” 
cease to be such merely because its course may be 
opposed by some obstruction whether natural or arti- 
ficial.4® “Streams” do not cease to be such because 
in consequence of some obstruction their water may 
be deepened or flow with a diminished velocity.** 


A stream of water is a current of water;*® a body | 
of water having a continuous flow in one direetion.*® 
In its ordinary signification, the phrase implies a 
continuous current in one direction.®® A stream of 
water has banks and a defined channel;*! in law, 
it is water which runs in a defined course, so as to 
be capable of diversion,®? and the term does not in- 
clude the percolation of water below ground.°* 


Running streams consist of a well defined channel 
with sides or banks, in which water habitually flows, 
though it need not flow continuously.** 


Other phrases: ‘Across a stream which runs be- 
tween two townships,”°°® “a stream divides one coun- 
ty from another,’”®® “cleanse, open, and repair 
springs or streams of water,”®? “diversion of 
stream,’’°® “flowing stream,’’>® “natural state of the 
stream,”®° “river, creek, or stream of running wa- 


face with the bedrock, and sinking in 
other sections where the soil is por- 
ous, and in the spring of the year 
during the snow run off, water runs 
on the surface the entire length of 


_ the creek, the creek is a stream, even 


though it does not flow continuously 


and at times is dry in places). 


37. Miller v. Black Rock Springs 
Imp. Co., 40 S.E. 27, 99 Va. 747, 756, 
86 Am.R. 924. See State vy. Hawk, 
208 P. 709, 714, 105 Or. 319; Motl v. 
Boyd, 286 S.W. 458, 467, 116 Tex. 82. 
See also infra text and note 54. 


[a] Water saturating the sand and 
gravel constituting the bed of the 
channel and sources is aS much a 
part of the stream as the surface 
flow. Buckers Irr., etc., Co. v. Farm- 
ers’ Independent Ditch Co., 72 P. 49, 
31 Colo, 62. 


38. McNab v. Robertson, [1897] A. 
C. 129, 134, 138 (per Lord Watson, 
“the insertion of a common rubble 
or other agricultural drain in these 
strata, whilst it tends to accelerate 
percolation, does not constitute a 
stream’’). 


39. McNab v. 
(per Lord Shand). 


{a] “Surface waters” distinguish- 
ed.—See Hoefs vy. Short, 273 S.W. 


Robertson, supra 


785, 786, 114 Tex. 501, 40 A.L.R. 833 


(“The waters of Barilla creek are not 
diffused over the surface of the 
ground, but are accustomed to flow 
in a well defined channel, in a stream, 
which, though intermittent as to flow, 
has a well defined and permanent ex- 
istence. They are therefore not sur- 
face waters, but are the waters of a 
stream’’). 


40. McNab v. Robertson, [1897] A. 
Cc. 129, 188 (per Lord Shand). See 
Dickey v. Maddux, 93 P. 1090, 1091, 
48 Wash, 411 [quot Farnham Waters 
and Water Courses p 1561 § 458] 
(water oozing from a spring t'hrough 
soft an@ spongy ground, and flowing 
into a pond, does not constitute a 
“stream,’ within the meaning of a 
lease demising the pond of water and 


ine water of the stream leading there- 
0). 


41. San Pedro, L. A. & S. L. R. Co. 
v. Simons Brick Co., 187 P. 62, 64, 45 
Cal.App. 57. 


42. McNab v. Robertson, [1897] A. 
C. 129, 184 (per Lord Watson). 


43. Century D. [quot Illinois Cent. 
R. Co. v. Chicago, 50 N.E. 1104, 1108, 
173 Ill. 471, 58 L.R.A. 408 (aff 20 S. 
Ct. 509, 176 U.S. 646, 44 L.Ed. 622)] 
(“in regard to the word ‘streams’ ’’). 


[a] For example, the Gulf stream. 
Century D. [quot Illinois Cent. R. 
Co. v. Chicago, 50 N.E. 1104, 1108, 173 
Tll. 471, 53 L.R.A. 408]. 


44. Dodge County v. Saunders 
County, 100 N.W. 934, 935, 70 Neb. 
451 (‘thus . » a river is said 
to consist of three parts: the bed, 
the bank and the stream’’). 


45. Blohowak v. Grochoski, 96 N. 
W. 551, 553, 119 Wis. 189 [quot Gould 
Waters (38d-ed) § 264]. 


46. French v. Carhart, 1 N.Y. 96, 
ak 4 How.Pr. 181 (per Gardiner, 


47. French v. Carhart, supra (per 
Gardiner, J.) (“They would still flow, 
and the same quantity would pass 
any given point in its channel in the 
same time, and they would continue 
in common parlance to be designated 
by their former names’’). 


48. Vandalia R. Co. v. Yeager, 110 
Oey 230, 238, 60 Ind.App. 118 [cit 
yc]. 


[a] | “Watercourse’’ compared.— 


(1) “The legal distinction between a 


‘stream of water’ and a ‘water course,’ 


| if any, is shadowy and unsubstantial.” 


New Jersey, I. & I. R. Co. vy. Tutt, 80 
N.E. 420, 422, 168 Ind. 205 [quot Van- 
dalia R. Co. v. Yeager, 110 N.E. 230, 
232, 60 Ind.App. 118]. (2) The term 
“watercourse” may be held to include 
that of “stream of water.’ See New 
Jersey, I. & I.'R. Co. v. Tutt, 80 N.E. 
420, 422, 168 Ind. 205 (“for our pur- 
pose here it is enough to say that, 
if the drain above described was not 


a water course, it was surely not a 
stream of water’’), 


49. Vandalia R. Co. v. Yeager, 110 
N.E. 230, 233, 60 Ind.App. 118 [cit 
Cyels 

50. Murdock y. Stickney, 8 Cush. 
(Mass.) 118, 117 [quot Western Pac. . 
R..-Co. v. Southern, Pac) Con. loins 
376, 398, 80 C.C.A. 606] (‘it would 
hardly be understood to describe a 
creek or inlet, in which the tide ebbs 
and flows, twice in each day, on the 
same level’). 


51. Stoner v. Patten. 63 S.E. 897, 
898, 132 Ga. 178 [quot Pelham Phos- 
phate Co. v: Daniels, 94 S.E. 846, 850,” 
21 Ga.App. 547, 556]. 


52. Taylor v. St. Helens, 6 Ch.D. 
264, 273 [quot in part New Hamburg 
Village v. Waterloo County, 22 Ont. 
193, 202). 


53. Taylor v. St. Helens, aS 
264, 278. SR 


[a] “Percolations of subsurface 
water” distinguished.—Stoner v. Pat- 
ten, 63 S.E. 897, 898, 132 Ga. 178 
[quot Pelham Phosphate Co. v. Dan- 
iels, 94 S.N. 846, 850, 21 Ga.App. 547, 
556]. “Percolation” 48 C.J. p 809. 


54. State v. Hawk, 208 P. 709, 714, 
105 Or. 319 [quot 1 Lewis Eminent 
Domain (8d ed) § 70]. 


Kerns See Bridges § 15 note 92 [da] 


56. Penn. Bridge Co. v. Com’rs of 
Cee County, 65 S.B. 895, 151 N. 


57. Taylor v. St. Helens, 6 Ch.D. 
264, 274 (as used in a deed of grant, 
the words “obviously refer to definite 
springs or streams’’). 


58. See Diversion 18 C.J, 
text and note 33. p 1405 


59. Homer Brook Glass Co. v. 
Hartford-Fairmont Co., 262 F. 427 
431 (“the idea of continuity, uni- 
formity, and indeed of steadiness, is 
inherent in the phrase’’), ; 


60. See Natural 45 C.J. 
and note 52. widen 


For later cases, developments and changes in the law see Annotations, same title and section number 
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ter,”®! “stream of flowing molten material,”’®? “sur- 
face stream,”*®* “thread of stream,’’®4 “underground 
stream ;’’6> “also “all ereeks, kills, runs, and streams 
of water, oS “and also the several springs or streams 
of water; ;’87 “any lands, streams and materials,’’*® 
“right to the water in the said ponds and in ‘the 
streams leading thereto,”®® “streams and the waters 
thereof, 70 “streams which divide counties,”7! 
“streams upon boundaries,”*? “the said springs or 
streams of water,”?® “wherever the terms public 
waters . . . or streams and lakes are used or 
referred to in this act, they shall be construed to 
mean all open public streams (except as to any sani- 
tary district channel now constructed or being con- 
structed) . . . and all lakes, rivers, and streams 
which in their natural condition were: capable of 
being improved and made navigable, or that are con- 
nected with and discharge their waters into naviga- 
ble lakes or rivers within, or upon the borders of 
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STREET.7® [§ 1] A. Noun. The word is defined 
and distinguished from others elsewhere in this 
wor 

Phrases: “Any street or other public ground,”?? 

“common street,”’® “graded street in. existence,”?® 
“line of the street,”®° “line with said street,”®2 
“main street,”’? “other portions of said street,’ 
“one way street,”*4 ‘paper street,”8> “parallel 
street,”® “paved street,”*? “permit to close a 
street to travel,’*® “principal street,’®® “residence 
street,”°° “side street,”9! and “street or place;”9? 
also “an improvement of streets and sidewalks,”®® 
“any streets or alleys,”®* “at the crossings or inter- 
sections of any public streets or highways,’’®> “com- 
plete . . [certain] streets,”°® “public highways, 
streets, and commons,”®? ‘roads, streets, or com- 
mons,”®* and “the streets within said limits.’’?® 

[§ 2] B. Adjective. “Street” may be, and often 
is, employed as an adjective.! 
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the state of [llinois.’’7* 


61. Howard v. Perrin, 26 S.Ct. 195, 
197, 200 U.S. 71, 50 L.Ed. 374 (as 
used in a statute relating to the rig’ht 
of obtaining water, the expression 
does not include percolating water, 
oozing through the soil beneath the 
surface in an undefined and unknown 
channel). 


62. Homer Brook Glass Co. 


rc regen -Fairmont Co., 262 P. 427, 
429. 
63. Stoner v. Patten, 63 S.E. 897, 


898, 132 Ga. 178. 


[a] “Underground stream” com- 
pared.—‘‘An underground stream of 
water differs from a surface stream 
enly with respect to its location above 
or below the surface.’ Stoner, v. 
Patten, 63 S.E. 897, 898, 132 Ga. 178. 


64. See Boundaries § 76. 
65. See supra note 63 [a]. 
66. French v. Carhart, 1 N.Y. 96, 


104, 106, 4 How.Pr. 181. 


67. Taylor v. St. Helens, 6 Ch. 
264, 272. 
68. Illinois Cent. R. Co. v. Chicago, 


50 N.E. 1104, 1108, 173 Ill. 471, 53 L. 
R.A. 408 [aff 20 S.Ct. 509, 176 U.S. 
646, 44 L.Ed. 622]. 


69. McNab yv. Robertson, [1897] A. 
C. 129, 138, 141 (as used in a lease). 


70. State v. Hawk, 208 P. 709, 714, 
105 Or. 319 (as used in a statute with- 
drawing certain streams from ap- 
propriation and condemnation, the ex- 
pression indicates that something 
more than the water is intended). 


71. See Bridges § 15 note 92 [e]. 

72. See Bridges § 15 note 92 [jl]. 

73. Taylor v. St. Helens,.6 Ch.D. 
264, 274. 


74. Duck Island Hunting & Fish- 
ing Club v. Edward Gillen’ Dock, 
Dredge & Construction Co., 161 N.E. 
300, 303, 330 Ill. 121 (as used in an 
act creating a commission in charge 
of rivers and lakes, the Illinois river 
is within the definition of “stream’’). 


75. Street: 

“Alteration” of see Alteration 2 C.J. 
p 1166 text and note 91. 

Boundaries §§ 83-105. 

“Control” of see Control 13 C.J. p 
837 note 47. 

“Costs and expenses” of laying out 
see Expense or Expenses 25, C.J. p 
172 note 97 [b]. 

Dedication §§ 25, 48-49. 


Street car.? 


Defect or obstruction in: 

Injury from see Motor Vehicles §§ 
470-580. 

Liability of municipality for see 
Municipal Corporations §§ 1755- 
1885. 

Driving through, injury while see 

Motor. Vehicles §§ 613-614. 

Eminent Domain 20 C.J. p 501 et seq. 
“Hstablished grade” of see Establish 
21 C.J. p 898 note 40 [a]. ; 
“Extension” of see Extension 25 C.J. 

p 227 note 18 [a]. 

ee or “grading” see Grade 28 C. 
. p 754 text and notes 40—52. 
ta a building restriction see Deeds § 
451 note 33 [a]. ° 


“Internal improvement” as including 
see Improvement 31 C.J. p 262 text 
-and note 31. 

“Lawful and customary” 
Customary 17 C.J. p 442 note 87 [a]. 

Places abutting on, duties with re- 
spect to see Negligence §§ 282-288. 


Power to “regulate” see Control 13 
C.J. p 837 note 47. j 
Risk see Workmen’s Compensation 
Acts § 67 note 97 [b]. 
Use and regulation of: 
Generally see Municipal Corpora- 
tions §§ 3597-3999. 
Rights in and use of: 
Generally see Motor Vehicles §§ 
44-46, 63, 64, 103; Railroads §& 
243- 271; Street’ Railroads §§ 
27-135. 
Care as to persons repairing see 
Motor Vehicles § 790. 
Driving in while intoxicated see 
Motor Vehicles § 1297. 
Exceeding lawful speed see Motor 
Vehicles §§ 1333-1366. 
Obstruction of see Motor Vehicles 
§ 1464; Railroads §§ 1114-1116, 
1202, 1228, 1229. 
Parking or standing in see Motor 
Vehicles § 34. 
Repairing in see Motor Vehicles 
§ 1494, 
76. See Municipal Corporations §$§ 
3597-3599. 
“Avenue” synonymous see Avenue 
6 C.J. p 872 text and note 11. 
“Tot” distinguished see Lot 38 C. 
J. p 282 note 30 [a]. 
77. See Any § 6. 
78. “Common street” 12 C.J. p 210. 


79. See Grade 28 C.J. p 754 text 


use of see’ 


“Street cars” are public convey- 


and note 57. 


80. See Line 37 C.J. p 1261 text 
and note 57, 


81. See Line 87 C.J. p 1261 text 
and note 62. 


82. See Main 38 C.J. p 383 text and 
note 46. 


83. See Other § 4. 
84. See Motor Vehicles §§ 46, 614. 


85. See Paper 46 C.J. p 11738 text 
and note 76. 


86. See Parallel 46 C.J. p 1176 text 
and note 45. 


87. See Paved Road or Street 48 
Cal pao a: 


88. See Permit 48 C.J. p 924 text 
and note 88. 


89. See es 49 C.J. p 1348 
text and note 49. 


90. See Resid eae § 13. 


91. In restrictive covenant see 
Deeds § 451 text and note 47. 


92. Zecca v. Smith, (N.J.Sup.) 139 
A, 423 (as used in an ordinance relat- 
ing to the offense of using obscene 
language, cursing, Swearing, etc., the 
expression means a public place). 


93. Bruce v. City Council of Green- 
ville, 71 S.E. 817, 89 S.C. 241 (within 
the meaning of a _ constitutional 
amendment authorizing a city to in- 
erease its bonded indebtedness, the 
expression includes the improvement 
of a river crossing by repair or re- 
construction of an existing bridge). 


94. See Any § 6. 
95. See infra § 2 note 10. 
96. See Complete 12 C.J. p 239 text 


and note 45. 


97. Essex Border Utilities Commn. 
v. Labadie, 26 Ont.W.N. 356, 357 (a 
statute declaring that “roads, streets, 
or commons” shown upon a plan shall 
be “public highways, streets, and 


commons” has no application to 
lanes). 
98. See supra note 97. 


99. Allworden vy. Nelson, 
982, 983, 89 S.C. 368. 


1. See cases infra this section. 
2. Street-car: 
Generally see Street Railroads post. 


As “car” see Car 9 C.J. p 1288 note 
14 [a]. 


Care as to: 
Generally see Motor Vehicles § 827. 
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ances;* and accurately speaking, “street cars” are 
ears which traverse the streets of a town or city, and 
carry passengers, who get on and off at various points 
along the line; considered as vehicles of street 
travel.4 As used in an ordinance relating to fen- 
ders, “street car” does not include a “trailer.”° 


Street commissioner. As used in certain stat- 
utes, an officer charged with the powers and duties 
of highway surveyor, except as enlarged by the great- 
er necessities of a larger community.’ 


Street crossing. In a sense a part of the side- 
walk. Within the meaning of an ordinance, a 
street crossing includes a place where one street runs 
into another as well as where there is a complete 
erossing.+° 


Street crossing franchise.11 The right to cross a 
street, and to use it, when but for a grant of the right 
to do so from competent public authorities it would 
be a trespass.?? 


Street improvements.1? Although, generally 
speaking, the phrase includes a sidewalk upon a pub- 
lic street,14 it is not so used in a statute relating to 


STREET 


the assessment for certain street improvements.’? 
The phrase, as used in an ordinance, has been held 
not properly applied to the building of a sewer.'® 
“Street improvements,” as defined by the charter 
of a certain city, includes three general classes: 
(1) Filling, grading, raising, macadamizing, or re- 
macadamizing any street. (2) Constructing or re- 
constructing of sidewalks, or gutters, or repairing 
the same. (3) Laying out, opening, narrowing, 
straightening, or otherwise establishing, defining, and 
locating any street, avenue, public alley, square, 
place, or sidewalk;!7 all three refer to surface im- 
provements;'* and although under some laws and 
under certain conditions a storm sewer may be con- 
sidered as a part of street improvements,'® the 
term, as used in such charter, does not include a 
storm sewer.?° 


Street use.2? A “street use” is one which is con- 
nected with the right of passage, and tends in some 
way to preserve or make more secure and easy its 
exercise.22. The term is used to define a judicial lim- 
itation upon the general power of the state to devote 
the highways to uses for the best interests of the 
public.” 


Care as to:—Continued. { 
Persons moving to or from see Mo- 
: tor Vehicles §§ 793, 794. ' 
Carrier by means of, liability of: 
Generally see Carriers § 1306. 
Care as to passengers boarding or 
alighting see Carriers §§ 1363-— 
1869. 


Injury to servants as affected by 
statute see Master and Servant § 
777. 


Passing as offense see Motor Vehicles 
§ 1467. 

Person riding on, boarding or alight- 
ing from, contributory negligence 
of see Motor Vehicles §§ 936-942. 


Transfers see Carriers §§ 1244-1258. 
8. Higgins v. St. Louis & S. R. Co., 
95 S.W. 863, 865, 197 Mo. 300. - 
“Public conveyance” see Convey- 
ance § l. ; 
4 Piedmont Cotton Mills v. Geor- 


gia Ry. & Electric Co., 62 S.E. 52, 58, 
fsdeGae)29% 


5. Von Diest v. San Antonio Trac- 
tion Co., 77 S.W. 632, 33 Tex.Civ.App. 
SUT bb T9. ‘ ! 


“Trailer” [38 Cyc 935]. 

6. See also Municipal 
tions §§ 1509-1527. 

“Commissioner” 12 C.J. p 146. 


7. WHWaton v. Burke, 22 A. 452, 66 N. 
H. 306, 309 (“The office existed in Eng- 
land before the settlement of this 
state’). 

“Highway surveyor” see Highways 
§ 290. : 

8. Accidents at see Motor Cars §§ 
688-732; Railroads §§ 1768~-2104; 
Street Railroads post, 


Crossing: street: 
“Crossing 17> Cid). “p: 8'855 


Pedestrians, contributory negligence 
of see Motor Vehicles §§ 920-929. 


Railroads §§ 336-410, 
9. Maurer v. City of Norfolk, 133 


S.E. 484, 487, 147 Va. 900. See also 
Sidewalk 58 C.J. p 712 text and note 
30. 


Corpora- 


[a] A regular street crossing is 
an extension of the sidewalk of a 
crossing street. Maurer v. City of 
Norfolk,-133 S.E. 484, 487, 147 Va. 
900. 


10. Pankey vy. Little Rock Ry. & 
Electric Co., 174. S.W. 1170, 1173, 117 


Ark, 337. 
[a] “Street intersection” dis- 
tinguished.--See Syslack v. Nevin 


Grocery Co., 193 N.W. 61, 62, 180 Wis. 
267 (as used in a statute requiring an 
automobile to stop when any street 
ear is taking on or discharging pas- 
Sengers ‘‘at the crossings or inter- 
sections of any public streets or 
highways,” “ ‘intersections’ evidently 
was used to distinguish it from the 
term ‘crossings,’ and can have no oth- 
er meaning than a street running in- 
to another street, but not extending 
beyond it, for such extension would 
clearly constitute the same a cross- 
ing, instead of an intersection’’). 


“Street intersection” see infra text 
and note 33. 


‘i hs “Franchise” see Franchises §§ 
12. People ex rel. Central Hudson 

Gas & Hlectric Co. v. State Tax Com- 

abe ries 160 N.E, 371, 372, 247 N.Y. 
M4 


13. See also Improvement 31 C.J. p 
262 text and note 87. 


Street improvement: 

Generally see Municipal Corporations 
§§ 2277-2296. 

Assessment for see Municipal Cor- 
porations §§ 2840-2855. 

Indebtedness for: 


Generally see Municipal Corpora- 
tions § 4034, 


Bonds for see Municipal Corpora- 
tions § 4151. 


“Local improvement” as including see 
Improvement 31 C.J..p 262 text and 
note 58. 


Restoration, paving, and repair of 
street See Street Railroads §§ 151-— 
179% 


14. Northern Light Lodge No. 156, 
I, O. O. F. of Iowa, v. Town of Mo- 
nona, 161 N.W. 78, 80, 81, 180 Iowa 62, 
L.R.A.1918A 150, 


15. Northern Light Lodge ete. of 
Iowa v. Town of Monona, supra. 


[a] Relating to assessments, as 
used in a statute, “street improve- 
ment” includes the improvements of 
streets, alleys, public ways, and side- 
walks, including the guttering and 
curbing incident thereto. City of 
Covington vy. Sullivan, 189 S.W. 709, 
TLL Key 534s 


16. Clay v. Grand Rapids, 27 N.W. 
596, 598, 60 Mich. 451, 454. See-also 
Hoboken v. Harrison, 30 N.J.Law 73, 
79 (under a city charter, “street im- 
provements and building sewers are 
different things’’). 


17. See Dallas Consol. Electric St. 
Ry. ‘'Co:. vy. City, of .Dallass eiChex 
Commn.App.) 260 S.W. 1034, 1036 


[quot Dallas Charter art 10 § 1]. 


18. Dallas Consol. Electrie St. Ry. 
Co. v. City of Dallas, (Tex.Commn. 
App.) 260 S.W. 1034, 1036. 


19. Dallas Consol. Electric St. Ry. 
Co. v. City of Dallas, (Tex.Commn. 
App.) 260 S.W. 1034, 1087. 


20. Dallas Consol. Electric St. Ry. 
Co. v. City of Dallas, (Tex.Commn. 
App.) 260 S.W. 1034, 1037. 


21. Street user 
“Nonstreet use” 46 C.J. p 494. 
A ahaa purpose” infra text and note 


“Use” [389 Cyc 845]. 

22. Richards vy. Citizens’ Water 
Supply .Co., 125 N.Y.S. 116, 119, 140 
App.Div. 206. 

23. Sauer v. New York, 83 N.Y.S. 
27, 40 Misc. 585, 586. 


[a] For example, (1) the erection 
of a viaduct to carry the street at a 
higher level, for the benefit of the 
public, is a ‘street use.” Sauer v. 
New York, 88 N.Y.S. 27, 40 Mise. 585, 
586. (2) But in_the case of an ele- 
vated railroad, the public use is not 
a “street use.’ See Sauer v. New 
York, supra (an example of the in- 
fringement of a property right by the 
taking of street easements for a pub- 
lie purpose). (83) The use made 
ef a street by a city in constructing a 
Subway and operating, or causing to 
be operated, a railroad therein is not 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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STREET—STREET IMPROVEMENT 


Street walking.** Parading in the streets by lewd 
women to the encouragement or advertisement of 


their means of livelihood.?5 


Street work. A phrase of common usage,” of well 
defined signification,?7 and means exactly what the 
words indicate upon their face, namely, work upon 
a street—work in repairing or making a street.?® 


Other phrases: ‘Permanent 


a “street use.’ In re Montague 
Street, 150 N.Y.S. 382, 885, 87 Misc. 
120. (4) The distribution of electrici- 
ty for light and power purposes is not 
a “street use.” Thompson v. Orange, 


etch mlectric (Co.,, 173, N.E. -224, 7254 
N.Y. 366. 
24. See also Prostitution § 5. 


=r a cian nightwalker”’ 12 C.J. p 


“Disorderly streetwalker” see Pros- 
titution § 5. 


25. Callaway v. Mims, 62 S.E. 654, 
5 Ga.App. 9, 16. 


26. Hlectric Light etc., Co. v. San 
Bernardino, 34 P. 819, 100 Cal. 348, 
351 [quot Mill Valley v. House, 76 P. 
658, 142 Cal. 698, 700; Tanner vy. Au- 
burn, 79 P. 494, 37 Wash. 38, 40]. 


27. Hlectric Light ete., Co. v. San 
Bernardino, 34 P. 819, 100 Cal. 348, 
351 [quot Mill Valley v. House, 76 
RP. 658, 142 Cal. 698, 700; Tanner vy. 
Auburn, 79 P. 494, 37 Wash 38, 40]. 


28. Electric Light ete., Co. v. San 
Bernardino, 34 P. 819, 100 Cal. 348, 
351 [quot Mill Valley v. House, 76 P. 
658, 142 Cal. 698, 700; Tanner v. Au- 
burn, 79 P. 494, 37 Wash. 38, 40]. 


See City of San Diego v. Potter, 95 
P. 146, 148, 153 Cal. 288 [cit Mill Val- 
ley v. House, 142 Cal. 698, 76 P. 658] 
(as used in an act relating to the coh- 
struction of streets, ‘“‘street work” 
has been defined tc mean work upon 
a street—work in repairing or mak- 
ing a street). But sée Nelson v. F. 
& A. Levy & Co., 146 P. 1058, 26 Cal. 
App. 367 (in an action for breach of 
one of the provisions of a contract 
by which one*‘agreed to do “street 
work” on a certain street, a demurrer 
for uncertainty was properly sus- 
tained where it did not appear that 
the expression had any defined mean- 
ing either in common usage or in 
the charter, ordinances, or other reg- 
ulations of the eity in question re- 
lating to the improvement of streets). 


29. See Improvement 31 C.J. p 262 
text and note 81. 


30. State ex rel. Czerny v. Su- 
perior Court of King County, 127 P. 
207, 209, 70 Wash. 592 (as used in a 
statute relating to the signing of 
local option petitions, since the words 
“street” and “house” are connected 
by the conjunction “and,” the ex- 


street 
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ments,”?° “street and house number, if any, of his 
residence,”®° “street broker,”’*! “street improvement 


district,”°? “street intersection,”?? “street light fix- 
b ? 


improve- 


pression is to be construed as if it 


read, “street number if any” and 
“house number if any’’), 
31. Com. v. Holmes, 11 Pa. 468, 


470 (in construing a statute imposing 
a tax on “bill-brokers,’’ the court 
[1849] defined them as “a class not 
So well known in the country as it 
is in the city of Philadelphia, and 
other great commercial cities, where 
they are often called ‘street-brokers,’ 
and are the agents and go-betweens 
of others, whereby the discount of 
bills in the street for an enormous 
usury is effected, and for this they 
receive a regular commission. ... 
These brokers have offices, but when 
bills or notes are put in their hands 
to sell, they traverse the streets in 
pursuit of purchasers, and from their 
experience they generally know where 
to find them’’). “Bill and note broker” 
see Brokers § 38. 


32. See Improvement 31 C.J. p. 
262 text and note 88 


33. Town of Mt. Olive v. Atlantic 
Coast Line R. Co., 124 S.E. 559, 560, 
188 N.C. 332. 


Street intersection: 


“Intersection” 33 C.J. p 475 text 
and notes Op Tits 


Injuries at street intersection see 
Motor Vehicles §§ 688-732. 


“Street crossing’ supra text and 
notes 9, 10. 


Turning into intersecting street see 
Motor Vehicles §§ 712-729. 


34. Mays v. Barnett, 234 S.W. 488, 
489, 150 Ark. 492 (as used in a bill 
of sale, included street light serial 
and switchboard although not on or 
between the poles). 


35. As used in a building restric- 
tion see Deeds § 451 note 33 [a]. 


36. In re Montague Street, 150 N. 
Y.S. 382, 385, 87 Misc. 120. 


[a] “Business purpose” distin- 
guished.—‘‘The authorities hold that 
the building of a subway by the city 
is not a street purpose; that it is a 
business purpose, through which 
money may be made or lost, the same 
as if it were owned by an ordinary 
railroad corporation.’ In re Monta- 
gue Street, 150 N.Y.S. 382, 385, 87 
Misc. 120. 


“Business purposes” 9 C.J. p 1101 


tures,”** “street line,”®> “street purpose,”?® “street 
purposes,”** “street railroad,’ and “system of 
street paving.’’?° 


STREET CAR.?° 
STREET IMPROVEMENT.?*! 


text and note 76. 


“Street purposes” see infra text and 
note 37. 


37. Cattaraugus v. Johnson, 249 N. 
Y.S. 327, 331, 139 Misc. 368. 


[a] What are.—‘“‘The primary ob- 
ject of highways is for the public 
travel by persons and animals, and 
by carriages or vehicles used for the 
transportation of persons and goods, 
other than by railroads. Sewers drain 
the surface water from the highways, 
and thus relieve them from impair- 
ment and destruction. In this re- 
spect sewers are for a street purpose. 
In addition, they may drain also the 
abutting property and houses, and 
thus tend to promote public health. 
In this respect they are for a: mi- 
nicipal purpose. Water supplied by 
mains through the highways may 
be used for cleansing and’ sprinkling 
the streets. In this respect it is for 
a street purpose. ... Light is, as we 
have seen, an aid to the public in the 
night time in traveling upon the high- 
way. It is, therefore, used for a 
street purpose. All of the street »pur- 
poses which we have referred to are 
clearly incident to the highway, and 
are deemed within the grant.of, land 
for highway purposes whenever the 
necessity for these uses arises. Not 
so with telegraph and . telephone 
wires. They in no way preserve or 
improve the streets; or aid the public 
in traveling over them.” Palmer v. 
Larchmont Electric Co., 52 N.H. 1092, 
1093.0, L58oeNeY 8 23805 235, ease PAs 
672 [quot Osborne v. Auburn Tele- 
phone Co., 82 N.E. 428, 189 N.Y. 393, 
396 (the erection and maintenance of 
telephone and telegraph poles are,not 
for a street use); Cattaraugus v. 
Johor, 249 N.Y.S. 327, 331, 139 Mise. 
868]. 


“Wounicipal purpose” distinguished 
see Municipal 42 C.J. p 1413 note 53 
[a]. 

“Street purpose” 
note 36. 


38. See Street Railroads post p 142 


supra text and 


et seq; Municipal Corporations § 
579. 

39. See Pave 48 C.J. p 556 text and 
note 29. 

40. See Street § 2. 

41. See Street § 2. 
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STREET RAILROADS 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 156] 


ANALYSIS 
I. DEFINITIONS AND NATURE AND DISTINCTIONS [sub-analysis p 142] 
II. STREET RAILROAD COMPANIES OR CORPORATIONS [sub-analysis p 142] 
Il. RIGHT TO CONSTRUCT AND OPERATE IN GENERAL eed ees p 143] 
IV. DETERMINATION AS TO NECESSITY AND LOCATION [sub-analysis p 143] 
Vv. FRAN CHISES OR PRIVILEGES IN STREETS, ROADS, OR BRIDGES [sub-analysis p 143] 
VL ACQUISITION AND USE OF PRIVATE PROPERTY [sub-analysis p 145] ; 
VII. RIGHTS AND REMEDIES OF ABUTTING OWNERS [sub-analysis p 145] 
VIII. CONSTRUCTION, MAINTENANCE, AND EQUIPMENT [sub-analysis p 146] 
IX. SALES, LEASES, TRAFFIC CONTRACTS, AND CONSOLIDATIONS [sub-analysis p 147] 
X. BONDS, LIENS, MORTGAGES, AND RECEIVERS [sub-analysis p 147] ! 


XI. REGULATION AND OPERATION [sub-analysis p 148] 


XII. CONSTRUCTION, ACQUISITION, AND OPERATION BY PUBLIC AUTHORITIES [sub- 


analysis p 155] 
SUB-ANALYSIS 


I. DEFINITIONS AND NATURE AND DISTINCTIONS [§§ 1-7] p 156 
' A. Definitions [§§ 1-4] p 156 
1. Street Railroad [§§ 1-2] p 156 
a. Defined [§ 14 p 156 . 
b. Essential Features and Characteristics [§ 2] p 156 
2. “Interurban Railroad” Defined and Compared [§ 3] p 158 
3. Street Ratlroad Company [§ 4] p 160 
B. Nature and Status [§§ 5-6] p 160 
1. Of Street Railroad [§ 5] p 160 
2. Of Street Railroad Company [§ 6] p 160 
C. Distinguished from Other Railroads [§ 7] p 161 
Il, STREET RAILROAD COMPANIES OR CORPORATIONS [{§ 8-17] p 164 
. Incorporation and Organization in General [§ 8] p 164 
. Certificate or Articles of Incorporation [§ 9] p 165 
. Reorganization [§ 10] p 166 
. Officers and Agents [§ 11] p 166 
. Capital Stock and Stockholders [§ 12] p 167 
. Powers of Company [§§ 13-15] p 168 
1. In General [§ 13] p 168 
2. As to Collateral Enterprises [§§ 14-15] p 169 
a. In General [§ 14] p 169 
_b. Carriage of Freight [§ 15] p 169 
G. Amendment or Modification of Charter [§ 16] p 170 
H. Dissolution or Revocation of Charter; Winding Up [§ 17] p 170 


HevawPe 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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iII. RIGHT TO CONSTRUCT AND OPERATE IN GENERAL [§§ 18-19] p 171 
A. Source and Nature of Right [§ 18] p 171 
’ B. Who May Acquire and Exercise Right [§ 19] p 172 
IV. DETERMINATION AS TO NECESSITY AND LOCATION [§§ 20-26] p 172 
A. Public Convenience and Necessity in General [§ 20] p 172 
B. Location [$$ 21-22] p 173 
1. In General [§ 21] p 173 
2. On Private Land [§ 22] p 174 
C. Extension [§§ 23-24] p 174 
1. In General [§ 23] p 174 
2. As to Power of Municipality To Requtre or Authorize Extension [§ 24] p 175 
D. Review of Determination [§§ 25-26] p 175 
1. In General [§ 25] p 175 
2. As to Location [§ 26] p 176 
V. FRANCHISES OR PRIVILEGES IN STREETS, ROADS, OR BRIDGES [§§ 27-135] p 178 
A. Grants of Franchises or Privileges [§§ 27-93] p 178 
1. Necessity [§§ 27-28] p 178 
a. In General [§ 27] p 178 
b. Effect of Unauthorized Entry on, or Occupation of, Streets, Roads, or Bridges [§ 28] | 
p 178 ’ 
2. Power To Grant [§§ 29-32] p 179 
a. Possession and Source in General [§ 29] p 179 
b. Rights Which May Be Conferred [§ 30] p 180 
e. Grant of Exclusive Rights [§ 31] p 181 
d. Duration of Rights Which May Be Granted [§ 32] p 181 
3. Grant by Private or Local Statute [§ 33] p 181 
4. Grant or Consent by Local Authorities [§§ 34-50] p 182 
a. Privileges in Streets and Highways [§§ 3448]:p 182 
(1) Necessity [§§ 34-35] p 182 
(a) In General [§ 34] p 182 
(b) Line Extending through More than One Municipality or Governmental 
Z Unit [§ 35] p 184 
: (2) To Whom Grant May Be Made [§ 36] p 184 
z (3) From Whom Consent Is To Be Obtained [§ 37] p 184 
(4) Right To Refuse Consent [§ 38] p 185 
(5) Proceedings To Obtain [§§ 39-41] p 185 
(a) In General [§ 39] p 185 
(b) Notice and Hearing [§ 40] p 186 
(ec) Mode of Consent; Sufficiency of Ordinance or Resolution [§ 41] p 187 
(6) Review by Commission or Court [§ 42] p 188 
(7) Operation and Effect [§§ 43-47] p 188 
(a) In General [§ 43] p 188 
(b) Nature [§ 44] p 188 
(c) Effect of Fraud, Improvidence, or Want of Consideration [§ 4 p 189 
(d) Effect of Partial Invalidity [§ 46] p 189 
(e) Right To Attack [§ 47] p 189 
(8) Validation of Defective or Invalid Grant or Consent [§ 48] p 189 
b. Use of Bridges [§ 49] p 189 
e. Use of Turnpikes and Toll Roads [§ 50] p 190 
5. Consent of Abutting Owners [$$ 51-73] p 190 
a. Use of Streets and Highways [$$ 51-72] p 190 
(1) Necessity [§§ 51-60] p 190 
(a) In General [§ 51] p 190 
(b) Grant of Franchise and Right To Operate Distinguished [§ 52] p 191 
(ce) Elevated Railroads [§ 53] p 191 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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(d) Temporary Tracks [§ 54] p 191 
(e) Extensions [§ 55] p 192 
(f) Additional Tracks [§. 56] p 192 
(g) Switches and Turnouts [§ 57] p 192 
(h) On Consolidation of Municipalities [§ 58] p 192 
(i) Renewal of Franchise [§ 59] p 192 
(j) Franchise to New Company [§ 60] p 192 
(2) Nature and Scope of Right To Consent [§ 61] p 192 
(3) Who May Give Consent [§ 62] p 192 
(4) Purchase of Consents; Conditions [§ 63] p 194 
(5) Requisites and Sufficiency [§ 64] p 195 
(6) Number Required [§ 65] p 195 es 
(7) Operation and Effect of Consent [§ 66] p 196 
(8) Who Entitled To Assert Failure To Obtain [§ 67] p 197 
(9) Determination by Commissioners in Lieu of Consent of Abutting Owners 
[§§ 68-72] p 198 
(a) In General [§ 68] p 198 
(b) Application and Parties [§ 69] p 199 
(c) Notice [§ 70] p 199 
: (d) Hearing and Determination of Commissioners [§ 71] p 200 - 
(e) Operation and Effect of Determination; Confirmation by Court [§ 72] p 
200 
b. To Use of Turnpikes or Toll Roads [§ 73] p 201 
6. Consent of Voters [§ 74] p 201 
7. Presumption as to Requisite Consents [§ 75] p 202 
8. Sale to Highest Bidder [§ 76] p 202 
9. Acceptance [§ 77] p 204 
10. Conditions or Reservations [§§ 78-93] p 204 
a. Franchise or Privilege for Use of Street or Road [§§ 78-91] p 204 
(1) Power To Impose [$$ 78-79] p 205 
(a) In General [§ 78] p 205 : 
(b) Limitations [§ 79] p 205 
(2) Necessity of Incorporation in Franchise Ordinance [§ 80] p 206 
(3) Acceptance and Estoppel [§ 81] p 206 
(4) Performance [§ 82] p 207 
(5) Enforcement [§ 83] p 207 
(6) Particular Conditions [§§ 84-91] p 208 
(a) Compensation for Use of Streets [§§ 84-85] p 208 
aa. In General [§ 84] p 208 
bb. Compensation Based on Earnings of Company [§ 85] p 209 
(b) Rate of Fare; Giving of Transfers [§ 86] p 210 
(c) Construction, Equipment, and Operation [§ 87] p 210 
(d) Construction of New Lines or Extensions [§ 88] p 211 
(e) Limitations on Duration of Franchise [§ 89] p 211 
(f) Payment of Costs and Expenses [§ 90] p 211 — 
; (g) Other Conditions [§ 91] p 211 
b. On Conferring Right To Use Bridge [§§ 92-93] p 211 
(1) Payment of Compensation for Use [§ 92] p 211 
(2) ee, of Expenses Made Necessary by Addition to Ordinary Public Travel 
§ 93] p 22 
B. Construction and Operation of Grant [§§ 94-98] p 213 
1. General Rules of Construction [§ 94] p 213 
2. Nature and Extent of Rights Acquired in General [§ 95] p 215 
3. Exclusive and Conflicting Grants [§§ 96-98] p 217 
a. In General [§ 96] p 217 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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b. Conflicting Grants [§ 97] p 218 
¢. Protection and Relief [§ 98] p 220 
C. Location of Route and Tracks [§§ 99-102] p 221 
1. In General [§ 99] p 221 
2. Filing of Map or Plan [§ 100] p 222 
3. Change of Route or Location [§ 101] p 222 
4. Effect of Widening Street [§ 102] p 223 
. Switches, Turnouts, Sidings, Spurs, and Loops [§§ 103-104] p 223 
1. In General [§ 103] p 223 
2. Necessity because of Changed Conditions [§ 104] p 224 
. Branches, and Lateral Tracks [§ 105] p 224 
. Additional or Double Tracks [§ 106] p 225 
. Connection between Lines of Same Company [§ 107] p 225 
. Extensions and New Lines; Completion of Lines [§§ 108-114] p 225 
1. Duty To Construct Extensions [§§ 108-110] p 225 i 
a. In General [§ 108] p 225 
b. Latensions Which May Be Required [§ 109] p 226 
ce. Enforcement of Order for Extension [§ 110] p 227 
2. Right To Make Extension [§§ 111-113] p 227 
a. In General [§ 111] p 227 
b. Conditions Precedent [§ 112] p 228 
e. Character [§ 113] p 228 
3. Duty To Complete Line Constructed in Part [§ 114] p 229 
. Structures in or over Streets [§ 115] p 229 
. Rights in, and Use of, Bridges [§ 116] p 230 
. Rights in, and Use of, Turnpikes and Toll Roads [§ 117] p 231 
. Modification and Amendment of Franchise or Grant [§ 118] p 232 
. Duration and Termination of Franchise or Grant [§§ 119-122] p 233 
1. In General [§ 119] p 233 
2. Limitation by Corporate Life of Grantee [§ 120] p 234 
3. Effect of Expiration of Franchise [§§ 121-122] p 234 
a. In General [§ 121] p 234 
b. Waiver and Estoppel [§ 122] p 235 
. Extensions and Renewals [§ 123] p 235 
. Revocation [§ 124] p 237 
. Surrender [§ 125] p 238 ‘ 
. Forfeiture [§§ 126-135] p 239 
1. In General [§ 126] p 239 
2. Grounds [§§ 127-131] p 239 
a. In General [§ 127] p 239 
b. Failure To Commence or Complete Construction within Time Prescribed [§ 128] p 240 
ce. Nonuser and Abandonment [§ 129] p 240 
d. Hxcuses for Nonperformance [§ 130] p 241 
e. Waiver and Estoppel [§ 131] p 242 
3. Extent of Forfeiture [§ 132] p 243 
4. By Whom Forfeiture May Be Asserted [$§ 133] p 243 
5. Necessity for Judicial or Legislative Determination of Forfeiture [§ 134] p 244 
6. Proceedings To Enforce [§ 135] p 245 
VI. ACQUISITION AND USE OF PRIVATE PROPERTY [§ 136] p 246 
VII. RIGHTS AND REMEDIES OF ABUTTING OWNERS [§§ 137-142] p 248 
A. In General [§ 137] p 248 
B. Actions for Damages [§ 138] p 249 
C. Actions for Injunctions [$§ 139-142] p 249 
1. Right To Maintain [§ 139] p 249 
2. Defenses [§ 140] p 251 
For later cases, developments and changes in the law see Annotations, same title and section number. : 
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3. Parties [§ 141] p 252 . 
4. Pleadings, Evidence, and Decree [§ 142] p 252 
VIII. CONSTRUCTION, MAINTENANCE, AND EQUIPMENT [§§ 143-199] p 253 
A. Duty To Construct [§ 143] p 253 
B. Time for Construction [§ 144] p 254 
C. Plan and Mode of Construction [§§ 145-149] p 256 
1. In General [§ 145] p 256 
2. Municipal and State Regulation [§ 146] p 257 
3. Relocation of Tracks and Other Changes, Required or Authorized by Public Authorities 
[§ 147] p 259 
4. Manner of Construction as Creating Nuisance [§ 148) P 262 
5. Remedies [§ 149] p 263 
D. Removal of Tracks and Other Railroad Property [§ 150] p 263 
E. Restoration, Paving, and Repair of Streets and Maintenance of Railroad [§§ 151-179] p 264 
‘1. In General [§ 151] p 264 
2. Duty To Repair Street in General [§ 152] p 265 
3. Duty To Pave or Otherwise Improve Street or To Pay Therefor in General [§ 153] p 267 
4. Substitution of State for Municipality as Party to Contract and Authority of State Officers 
or Boards [§ 154] p 269 
5. Scope and Extent of Duty [§§ 155-168] p 270 
a. In General [§ 155] p 270 
b. Change in Obligation by Subsequent Statute or Municipal Ordinance or Action [§ 156] 
p 271 
@. Portion of Street Included [§ 157] p 272 
d. Extension of Line and of Boundaries of Municipality [§ 158] p 274 
e. Bridges [§§ 159-160] p 274 
(1) In General [§ 159] p 274 
(2) Apportionment of Cost and Contribution [§ 160] p 275 
. Change of Grade [§ 161] p 278 
. Restoration of Streets after Removal of Tracks [§ 162] p 279 
. Existing, Original, and Subsequent Pavement [§ 163] p 279 
i. Necessity, Character, and Type of Repairs and Improvements [9$ 164-168] p 280 
(1) In General [§ 164] p 280 
(2) Items Included [§ 165] p 281 
(3) Repairs or Restoration Rendered Necessary by Excavations [§ 166] p 282 
(4) Conforming to Changed Conditions and to General Condition of Street, and Kind 
of Pavement [§ 167] p 282 
(5) Determination by Public Authorities as to Necessity and Character [§ 168] p 284 
6. Termination of, and Exemption from, Duty [§§ 169-173] p 286 
a. In General [§ 169] p 286 
b. Release from Duty [§§ 170-171] p 288 
(1) By State [§ 170] p 288 
(2) By Municipality [§ 171] p 289 
e. Statutes, Ordinances, or Contracts Imposing Other Obligations [§ 172] p 290 
d. Insolvency and Financial Hardship [§ 173] p 291 
7. Notice and Demand by Municipality [§ 174] p 292 
8. Improvement or Repairs by Municipality at Company’s Expense and Recovery from Com- 
pany [§§ 175-176] p 292 
a. In General [§ 175] p 293 
b. Allowing Company Opportunity To Do Work; ‘Notice and Demand [§ 176] p 294 
ce. Amount of Recovery [§ 177] p 295 
9. Estoppel To Deny, or Loss of Right To Object to, Liability or Imposition of Obligation 
[§ 178] p 296 
10. Company Liable or under Duty To Perform Obligations [§ 179] p 296 
F. Rights in, and Use of, Tracks of Other Roads [§§ 180-185] p 297 
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‘ 1. Right To Use [§§ 180-182] p 297 
| a. In General [§ 180] p 297 
b. Consent of Municipal Authorities [§ 181] p 299 
; ce. Consent of Abutting Owners [§ 182] p 299 
2. Compensation [§§ 183-184] p 299 
a. Necessity and Determination [§-183] p 299 
‘ b. Measure of Compensation [§ 184] p 300 
3. Rights and Remedies [§ 185] p 301 
G. Crossing Other Street Railroads [§§ 186-188] p 301 
1. Right To Cross [§§ 186-187] p 301 
a. In General [§ 186] p 301 
b. Removal of Crossing [§ 187] p 302 
2. Mode of Crossing [§ 188] p 302 
H. Connections and Intersections with Other Roads [§ 189] p 302 
I. Injuries from Construction or Maintenance [§§ 190-191] p 303 
1. In General [§ 190] p 303 
2. Actions [§ 191] p 304 
J. Offenses Incident to Construction and Maintenance [§ 192] p 305 
K. Motive Power [§§ 193-198] p 305 
1. In General [§ 193] p 305 
2. Steam [§ 194] p 306 
3. Electricity [§ 195] p 306 
4. Change of Motive Power [§§ 196-197] p 307 
a. In General [§ 196] p 307 
b. Consent of Public Authorities and Property Owners [§ 197] p 307 
5. Who May Question Right To Use Particular Motive Power [§ 198] p 308 
: L. Rolling Stock and Equipment [§ 199] p 308 
} IX. SALES, LEASES, TRAFFIC CONTRACTS, AND CONSOLIDATIONS [§§ 200-217] p 308 
A. Sales [§§ 200-202] p 308 
2 1. Power To Sell [§ 200] p 308 
2. Property and Rights Included [§ 201] p 309 
3. Operation and Effect; Rights and Liabilities of Purchaser [§ 202] p 309 
B. Leases [§§ 203-207] p 310 
1. Power To Make Lease [§§ 203-205] p 310 
a. In General [§ 203] p 310 
b. Mode of Exercise of Power [§ 204] p 311 
ce. Who May Question Validity of Lease [§ 205] p 311 
2. Duration and Termination [§, 206] p 312 
3. Rights and Liabilities of Parties [§ 207] p 312 
C. Traffic Contracts [§§ 208-214] p 316 
1. Contracts Not To Construct or Operate Road [§ 208] p 316 
2. Contracts for Unified Management and Operation [§ 209] p 316 
3. Contracts for Joint or Interchangeable Use of Tracks [§§ 210-214] p 316 
a. Power To Make [§ 210] p 316 
b. Nature of Contract [§ 211] p 317 
: ce. Construction and Operation [§ 212] p 317 
d. Rights, Liabilities, and Remedies of Parties [§ 213] p 311 
e. Duration and Termination [§ 214] p 318 
; D. Consolidation [§§ 215-217] p 318 
1. Power To Consolidate [§ 215] p 318 
2. How Effected [§ 216] p 319 
3. Operation and Effect [§ 217] p 319 
X. BONDS, LIENS, MORTGAGES, AND RECEIVERS [§§ 218-226] p 320 
4 A. Bonds [§ 218] p 320 
a B. Liens [§ 219] p 321 
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C. Mortgages [§§ 220-225] p 322 
1. Power To Mortgage [§ 220] p 322 
2. Property Conveyed [§ 221] p 323 
3. Priorities [§§ 222-223] p 325 


a. 
b. 


In General [§ 222] p 325 
Taxes and Assessments [§ 223] p 326 


4. Rights and Liabilities of Parties [§ 224] p 326 
5. Foreclosure [§ 225] p 327 
D. Receivers [§ 226] p 329 
XI. REGULATION AND OPERATION [§§ 227-524] p 334 
A. Regulation [§§ 227-258] p 334 


1. Power To Regulate [§§ 227-231] p 334 
a. 
b: 
6 
d. 


e. 


In General [§ 227] p 334 

By State [§ 228] p 334 

By Municipality [§ 229] p 335 

By Board or Commission [§ 230] p 336 

Extent and Limits of Power To Regulate Generally [§ 231] p 338 


2. Particular Regulations [§§ 232-238] p 339 


rho More 


. In General [§ 232] p 339 


As to Passenger Service and Accommodations [§ 233] p 340 
As to Employees [§ 234] p 344 


. As to Equipment of Cars [§ 235] p 345 


As to Movement and Speed of Cars [§ 236] p 347 


. As to Signals and Lookouts [§ 237] p 350 
g. 


As to Roadbed and Tracks [§ 238] p 351 


3. Penalties for Violation of Regulations [§ 239] p 353 
4. Rules and Regulations of Company [§ 240] p 353 
5. License Fees and Taxes [§§ 241-258] p 354 


a. 


Power and Right To Tax [§§ 241-247] p 354 
(1) In‘General [§ 241] p 354 
(2) In Whom Power Lies [§§ 242-247] p 354 
(a) In General [§ 242] p 354 
(b) Power of Municipality [§§ 243-247] p 355 
aa. In General [§ 243] p 355 
bb. License Fee or Tax as Condition to Grant or Consent [§ 244] p 355 
ee, Limits on Power Generally [§ 245] p 356 
dd. Purpose of Fee or Tax [§ 246] p 356 
ee. Amount of Fee or Tax; Reasonableness [§ 247] p 357 


b. Basis of Computation [§ 248] p 358 
ce. Payment and Collection [§§ 249-258] p 359 


(1) Amount Due [§ 249] p 359 
(2) Interest [§ 250] p 360 
(3) Estoppel [§§ 251-252] p 360 
(a) Of Municipality [§ 251] p 360 
(b) Of Company [§ 252] p 360 
(4) Release [§ 253] p 360 
(5) Collection [§§ 254-256] p 360 
(a) In General [§ 254] p 360 
(b) By Action [§ 255] p 360 
(c) By Penalty [§ 256] p 361 
(6) Application of Payments [§ 257] p 361 
(7) Payment under Mistake [§ 258] p 361 


B. Duty To Operate and Abandonment [§§ 259-266] p 361 
1. Duty To Operate [§§ 259-261] p 361 
a. In General [§ 259] p 361 
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‘ b. Relief from Performance of Duty [§ 260] p 363 
ce. Proceedings To Compel Operation [§ 261] p 363 
2. Abandonment or Discontinuance [§§ 262-266] p 363 
a. In General [§ 262] p 363 
b. Power To Permit [§ 263] p 364 
e. Proceedings To Discontinue Operation [§ 264] p 365 
d. Effect of Abandonment [§ 265] p 366 
e. Remedies in Case of Unauthorized Abandonment [§ 266] p 366 
C. Operation [§§ 267-524] p 366 
1. Companies and Persons Liable for Injuries [§§ 267-270] Be 366 
a. In General [§ 267] p 366 
b. Lessor and Lessee [§ 268] p 367 
ce. Vendor and Purchaser [§ 269] p 368 
ad. Street Railroad Company or Municipality [§ 270] p 368 
2. Care Required and Liability Generally [§§ 271-300] p 369 
a. Nature and Extent of Liability [§§ 271-274] p 369 
(1) In General [§ 271] p 369 
(2) Acts of Servants or Employees [§§ 272-273] p 370 
(a) Skill and Competency [§ 272] p 370 
(b) Scope of Employment [§ 273] p 371 
(3) Acts of Third Persons [§ 274] p 371 — 
b. Degree of Care Required [§ 275] p 372 
ce. Duties with Respect to Particular Classes of Persons [§§ 276-285] p 374 
(1) Trespassers [§§ 276-280] p 375 
(a) Who Are Trespassers [§§ 276-277] p 375 
aa. In General (§ 276] p 375 
_ bb. Persons on Cars [§ 277] p 376 
(b) General Rules as to Trespassers [§§ 278-280] p 376 
aa. On Cars [§ 278] p 376 
bb. On Tracks [§ 279] p 377 
ec. On Vehicle Colliding with Car [§ 280] p 378 
(2) Licensees [§§ 281-282] p 379 
(a) Who Are Licensees [§- 281] p 379 
(b) General Rule as to Licensees [§ 282] p 379 
(3) Invitees [§§ 283-285] p 379 
(a) Who Are Invitees [§§ 283-284] p 379 
aa. In General [§ 283] p 379 
bb. Persons Working on or about Tracks or Cars [§ 284] p 379 
(b) General Rules as to Invitees [§ 285] p 379 
d. Construction and Equipment of Cars [§ 286] p 380 
e. Vigilance of Persons in Charge of Car [§ 287] p 382. 
f. Rate of Speed and Control of Car [§§ 288-291] p 384 
(1) In General [§ 288] p 384 
(2) Reducing Speed and Stopping Car [§ 289] p 389 
(3) Statutory or Municipal Regulation [§ 290] p 389 
(4) Rules of Company [§ 291] p 390 
Signals or Warmngs [§ 292] p 390 
Lights [§ 293] p 391 
Employing Conductor [§ 294] p 392 
Frightening Animals [§§ 295-296] p 392 
(1) In General [§ 295] p 392 
(2) Duty after Animal Frightened [§ 296] p 393 
k. Reciprocal Rights and Duties of Company and Travelers on Street [§§ 297-300] p 394 
(1) In General [§§ 297-299] p 394 
(a) Between Street Crossings [§§ 297-298] p 394 
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aa. Reciprocal Rights [§ 297] p 394 
bb. Reciprocal Duties [§ 298] p 398 
(b) At Street Crossings [§ 299] p 400 
(2) Under Statutory Provisions or Ordinances [§ 300] P 404 
3. Defects and Obstructions [§§ 301-311] p 405 
a. In General [§ 301] p 405 
b. Obstructions in Street or Highway [§§ 302-309] p 408 
(1) In General [§ 302] p 408 
(2) Particular Obstructions [§§ 303-309] p 409 
(a) Excavations in Street [§ 303] p 409 
: (b) Track Protruding above Surface of Street [§ 304] p 409 
(c) Trolley Wire [§ 305] p 410 
(d) Trolley Wire Poles [§ 306] p 410 
(e) Cars in Street [§ 307] p 411 
(£) Lubricant on Track [§ 308] p 411 
(g) Snow Piled in Street [§ 309] p 411 
e. Notice of Defect or Obstruction [§ 310] p 412 
d. Approval of Officials or Compliance with Requirements as Excuse [§ 311] p 412 
4. Collisions [§§ 312-330] p 413 
a. Between Cars or Trains [§§ 312-313] p 413 
(1) In General [§ 312] p 413 
(2) At Steam Railway Crossings [§ 313] p 414 
b. Collisions with Animals or Vehicles [§§ 314-330] p 415, 
(1) In General [§§ 314-327] p 415 
(a) Nature and Extent of Liability [§§ 314-315] p 415 
aa. General Rules [§ 314] p 415 
bb. Joint and Several Liability [§ 315] p 417 
(b) Care Required [§§ 316-327] p 417 
aa. In General [§ 316] p 417 
bb. Speed [§ 317] p 419 
ce. Operating in Close Proximity to Animals or Vehicles Generally [§§ 
318-320] p 420 
(aa) Animals or Vehicles Crossing Track in Front of Car [§ 318} 
p 420 
(bb) Passing Animals or Vehicles [§ 319] p 423 
(ce) Meeting Animals or Vehicles [§ 320] p 423 
dd. Approaching Animals or Vehicles on or near Track [§§ 321-323] p 
424 
(aa) In General [§ 321] p 424 
(bb) Parked or Stalled Vehicles [§ 322] p 429 
(ec) Duty To Give Warning [§ 323] p 430 
ee. On Approach of Animals or Vehicles [§ 324] p 432 
ff. At or Approaching Street Intersections [§§ 325-326] p 433 
(aa) In General [§ 325] p 433 
(bb) Duty To Give Warning [§ 326] p 437 
gg. Operating at Night or under Adverse Weather Conditions [§ 327] p 
438 
(2) Collisions with Vehicles Having Pahtivaler Rights [§§ 328-330] p 439 
(a) Fire Apparatus [§ 328] p 439 
(b) Police Vehicles [§ 329] p 441 
(c) Ambulances [§ 330] p 441 
5. Injuries to Persons on or near Track [§§ 331-358] p 441 
a. Persons Generally [§§ 331-350] p 441 
(1) General Care Required and Liability [§ 331] p 441 
(2) Hquipment [§ 332] p 444 
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(3) Lookouts [§ 333] p 445 
(4) Duty To Give Signals or Other Warnings [§ 334] p 449 
(5) Rate of Speed and Control of Car; Reducing Speed and Stopping [§ 335] p 
450 : 
(6) Failure To Keep Lookout or To Perform Other Act as Wanton or Gross Negh- 
gence [§ 336] p 451 
(7) Precautions as to Persons Who Are, or Should Be, Seen on or near Track [§§ 
337-342] p 452 
(a) In General [§ 337] p 452 
(b) Reliance on Capacity, Precautions, or Apparent Oa ay of Persons on or 
near Track [§ 338] p 453 
(c) Duty To Give Warning [§ 339] p 457 
(d) Control of Car; Slackening Speed and Stopping [§§ 340-342] p 458 
aa. In General [§ 340] p 458 
bb. As to Persons Approaching Track [§ 341] p 461 
ec. On Discovery of Unknown Object on Track [§ 342] p 462 
(8) Duty at or approaching Street Crossings [§ 343] p 462 
(9) Approaching or Passing Other Cars or Vehicles [§ 344] p 465 
(10) Rounding Curves [§§ 345-348] p 467 
(a) Im General [§ 345] p 467 
(b) Lookout [§ 346] p 468 
(ec) Warning [§ 347] p 468 
(d) Rate of Speed; Starting and Stopping Car [§ 348] p 468 
(11) As to Persons Working on or near Tracks [§ 349] p 469 
(12) Injuries to Persons on Private Premises near Tracks [§ 350] p:'470 
b. Injuries to Children and Persons under Disability [§§ 351-357] p 471 
(1) Children [§§ 351-356] p 471 
(a) In General [§ 351] p 471 
(b) Duty To Anticipate Presence of, and Danger of Injury to, Children in 
Street [§ 352] p 472. 
(c) Lookout and Warning; Speed and Control of Car [§ 353] p 473 
(d) Precautions as to Children Who Are Seen or Should Be Seen on or near or 
approaching Track [§§ 354-356] p 475 
aa. In General [§ 354] p 475 
bb. Reliance on Precautions of Child or of Its Custodian [§ 355] p 476 
ee. Duty To Sound Warning, To Control Car, To Slow Up, and To Stop 
[§ 356] p 477 
(2) Infirm or Otherwise Disabled Persons [§ 357] p 480 
ce. Proximate Cause of Injury [§ 358] p 481 
6. Contributory Negligence [$$ 359-406] p 483 
a. Care or Negligence of Injured Person Generally [§§ 359-360] p 483 
(1) In General [§ 359] p 483 
(2) Effect [§ 360] p 484 
. Reliance on Precautions of Company Generally [§ 361] p 486 
Acts in Emergency or Sudden Peril [§ 362] p 486 
Violation of Statute, Ordinance, or Rule of Company [§ 363] p 487 
. Permitting Animal at Large, Unrestrained or Unattended [§ 364] p 487 
. Person in Particular Situation [§§ 365-404] p 488 
(1) Working in Street [§ 365] p 488 
(2) Standing, Leaning, Stooping, or Crouching, on or near Track [§ 366] p 488 
(3) Walking on or near Track [§ 367] p 489 
(4) Crossing Track [§§ 368-381] p 491 
(a) In General [§ 368] p 491 
(b) Different Persons or Railroads [§ 369] p 492 
(ec) Under Ordinary or Extraordinary Conditions [§ 370] p 493 
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(d) When Car Dangerously Near [§ 371] p 494 
(e) Belief, Assumption, or Anticipation [$$ 372-375] p 495 
aa. In General [§ 372] p 495 
: bb. Spee and Control of Car [§ 373] p.496 
ec., Signal or Warning [§ 374] p 496 
dd. Stopping Car [§. 375] p 497 
(£) Duty To Stop, Look, and Listen [§§ 376-381] p 497 
aa. In General [§ 376] p 497 
bb. Looking and Listening [§§ 377-380] p 497 
(aa) In General [§ 377] p 497 ; 
(bb) Manner and Extent [§§ 378-380] p 499 
aaa. In General [se 378] p 499 
bbb. Time, Place, Distance, and Direction [§§ 379-380] p 
500 
(aaa) In General [§ 379] p 500 
(bbb) Subsequent or Continuous Look [§ 380] p 
501 
ce. Stopping or Waiting [§ 381] p 502 
(5) Passing under Elevated Structure [§ 382] p 502 
(6) Riding Bicycle or Motor Cycle [§ 383] p 502 
(7) Driving, Occupying, or Alighting from Vehicle; Riding or Driving Horse [$$ 
384-404] p 503 
(a) In General [§ 384] p 503 
(b) Assumption That Company Will Exercise Proper Care [§§ 385-386] p 504 
aa. In General [§ 385] p 504 
bb. Particular Matters [§ 386] p 505 
(c) Driving Horse near Cars [§ 387]. p 506 
(d) Driving on or along Track in General [§§ 388-389] p 507 
aa. Care Required [§ 388] p 507 
bb. Particular Acts [§ 389] p 507 
(e) Duty To Turn Out for Cars [§ 390] p 509 
(f) Attempting To Cross in Front of Car [§§ verte’ p 510 
aa. In General [§ 391] p 510 
bb. Duty To Stop, Look, and Listen [§§ 392-397] p 513 
(aa) In General [§§ 392-393] p 513 
aaa. Looking and Listening [§ 392] p 513 
bbb. Stopping or Waiting [§ 393] p 515 
(bb) Time and Place Generally [§ 394] p 516 
(ec) Looking and Listening Again or Continuously [§ 395] » 516 
(dd) Direction and Distance [§ 396] p 518 
(ee) Where View or Hearing Obstructed [§ 397] p 518 
(g), Failure To Observe Law of Road [§ 398] p 519 
(h) Stopping Horse or Vehicle on or near Track [§ 399] p 519 
(i) Occupant of Vehicle Driven by Another [§§ 400-403] p 520 
aa. In General [§ 400] p 520 
bb. Assumption, Anticipation, or Reliance on Driver Generally [§ 401] 
p 521 
ce. Looking for Cars [§ 402] p 522 
dd. Warning or Protest [§ 403] p 522 
(j) Driver or Occupant of Fire or Police Vehicle [§ 404] p 523 
g. Children and Others under Disability [§§ 405-406] p 523 
(1) Children [§ 405] p 523 
(2) Old, Infirm, or Afflicted Persons [§ 406] p 525 
7. Injury Avoidable Notwithstanding Plaintiff's Negligence [§§ 407-418] p 525 
a. In General [§ 407] p 525 
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b. Cause of Injury [§§ 408-409] p 527 
(1) In General [§ 408] p 527 
(2) Cessation or Continuance of Plaintiff’s Negligence [§ 409] p 527 
c. Danger or Peril [§§ 410-415] p 529 
(1) In General [§ 410] p 529 
(2) Manner of Arising [§ 411] p 529 
(3) Knowledge or Ignorance of [§§ 412-415] p 530 
(a) By Plaintiff [§ 412] p 530 
(b) By Defendant [§§ 413-415] p 530 
aa. In General [§ 413] p 530 
bb. Of Plaintiff's Presence on or near Track [§ 414] p 532 
ec. Of Plaintiff's Ignorance of, or Inability To Escape From, Danger [§ 
415] p 532 
d. Ability and Opportunity To Avoid Injury [§ 416] p 532 
e. Care Required after Peril Is, or Should Be, Discovered [§ 417] p 533 
f. Willful or Wanton Injury [§ 418] p 535 
8. Actions for Injuries [§§ 419-521] p 536 
. In General [§ 419] p 536 
. Jurisdiction and Venue [§ 420] p 537 
Time To Sue and Limitations [§ 421] p 537 
. Parties [§ 422] p 537 
. Process and. Appearance [§ 423] p 537 
. Notice of Claim [§ 424] p 537 
. Pleading [§§ 425-438] p 538 
(1) Complaint, Declaration, or Petition [§§ 425-432] p 538 
(a) In General [§ 425] p 539 
(b) Duty of Defendant [§ 426] p 541 
(c) Breach of Duty or Negligence [§§ 427-428] p 542 
aa. In General [§ 427] p 542 
bb. Breach of Statutory Duty [§ 428] p 544 
(d) Proximate Cause [§ 429] p 544 
(e) Power of Defendant To Avoid Injury; Last Clear Chance [§ 430] p 545 
(f) Willful or Wanton Acts or Gross Negligence [§ 431] p 546 
(g) Negativing Defenses; Contributory Negligence [§ 432] p 547 
(2) Plea or Answer [§ 433] p 548 
(3) Other Pleadings [§ 434] p 549 
(4) Issues, Proof, and Variance [§§ 435-438] p 550 
(a) Issues [§ 4385] p 550 
(b) Proof [§§ 436-437] p 551 
‘aa. Matters To Be Proved [§ 436] p 551 
bb. Evidence Admissible under Pleadings [§ 437] p 552 
(c) -Variance [§ 438] p 555 
h. Evidence [§§ 439-483] p 556 
(1) Presumptions and Burden of Proof [§§ 439-449] p 556 
(a) In General [§ 439] p 556 
(b) Negligence of Defendant [§§ 440-445] p 558 
aa. In General [§ 440] p 558 
bb. Haistence of Defect or Happening of Accident or Injury [§§ 441- 
443] p 559 
(aa) In General [§ 441] p 559 
(bb) Res Ipsa Loquitur [§ 442] p 560 
(ec) Statutory Provisions [§ 443] p 562 
ee. Cause of Injury [§ 444] p 563 
dd. Power of Defendant To Avoid Injury; Last Clear Chance [§ 445] p 
563 
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ee. Willful or Wanton Injury [§ 446] p 564 - 
(c) Contributory Negligence [§§ 447-449] p 564 
aa. In General [§ 447] p 564 
bb. Statutory Provisions [§ 448] p 566, 
ec. Cause of Injury [§ 449] p 567 
(2) Admissibility [§§ 450-459] p 567 
(a) In General [§ 450] p 567 
(b) Municipal Ordinances and Regulations [§ 451] p 569 
(c) Defects in Tracks, Street, or Equipment [§§ 452-453] p 571 
aa. In General [§ 452] p 571 
bb. Condition or Equipment of Cars [§ 453] p 573 
(d) Operation of Cars [§§ 454-455] p 574 
aa. In General [§ 454] p 574 
bb. Rate of Speed [§ 455] p 576 
(e) Incompetency or Insufficiency of Employees [§ 456] p 578 
(f) Rules of Street Railroad Company [§ 457] p 578 
(g) Contributory Negligence [§ 458] p 579 
(h) Last Clear Chance [§ 459] p 581 
(3) Weight and Sufficiency of Evidence [§§ 460- 460] p 582 
(a) In General [§ 460] p 582 
(b) Relation of Defendant to Cause of Injury [§ 461] p 583 
(c) Acts of Employees [§ 462] p 584 
(d) Right To Go on or near Tracks [§ 463] p 584 
(e) Negligence of Defendant Generally [§ 464] p 584 
(£) Defects in Tracks, Street, or Equipment [§§ 465-466] p 585 
aa. In General [§ 465] p 585 
bb. Condition or Equipment of Cars [§ 466] p 586 
(g) Operation of Cars [§§ 467-474] p 587 
aa. In General [§ 467] p 587 
bb. On Approaching Street Crossing [§ 468] p 588 
ee. On Approaching Person on or near Track [§ 469] p 589 
dd. On Approaching Child or Infirm or Helpless Person [§ 470] p 590 
ee. On Approaching Vehicles on or near Track [§ 471] p 591 
ff. Rate of Speed [§ 472] p 594 
gg. Injury to Animals Unattended or Running at Large [§ 473] p 597 
hh. Injuries Resulting from Fright of Animals [§ 474] p 597 
(h) Power of Defendant To Avoid Injury; Last Clear Chance [§ 475] p 597 
(i) Willful or Wanton Injury and Gross Negligence [§ 476] p 600 
(j) Contributory Negligence [§§ 477-481] p 600 
aa. In General [§ 477] p 600 
bb. Person Crossing Track [§ 478] p 602 
ec. Person Driving or Walking on or near Track [§ 479] p 605 
dd. Children and Others under Disability [§ 480] p 606 
ee. Violation of Municipal Ordinances and Regulations [§ 481] p 607 
(k) Proximate Cause of Injury [§§ 482483] p 607 
aa. In General [§ 482] p 607 
bb. Contributory Negligence [§ 483] p 609 


\ 


i. Questions for Court and Jury [§§ 484-510] p 609 


(1) In General [§ 484] p 609 

(2) As Dependent on Nature and State of Proof [§ 485] p 609 

(3) Defendant as Company Liable [§ 486] p 611 

(4) Effect and Reasonableness of Regulations [§ 487] p 611 

(5) Negligence of Street Railroad Company [§§ 488-500] p 611 
(a) In General [§ 488] p 611 ; 
(b) Condition of Street, Tracks, Wires, Etc. [§ 489] p 613 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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(ce) Equipment and Condition of Car [§ 490] p 614 
(d) Operation of Car [§§ 491-500] p 614 
aa. In General [§ 491] p 614 
bb. Movement, Speed, and Control [§ 492] p 616 
cc. Maintaining Lookout [§ 493] p 618 
dd. Lights, Signals, and Warnings [§ 494] p 619 
ee. Precautions in Particular Circumstances [§§ 495-498] p 621 
(aa) Approaching Crossing or Street Intersection [§ 495] p 621 
(bb) Approaching Person, Vehicle, or Animal on or near Track 
[§§ 496-497] p 622 
aaa. In General [§ 496] p 622 
bbb. Where Animal Frightened by Car [§ 497] p 624 
(ce) Approaching or Passing Other Cars [§ 498] p 625 
ff. Incompetency of Motorman [§ 499] p 625 
gg. Acts in Emergencies; Mistakes of Judgment [§ 500] p 625 
(6) Contributory Negligence [§§ 501-506] p 625 
(a) In General [§ 501] p 625 
(b) Collision with Street Car [§ 502] p 627 - 
(c) Looking and Listening [§ 503] p 633 
(d) Avoidance of Injury from Defect or Obstruction in Street [§ 504] p 636 
(e) Contributory Negligence of Children and Persons under Disability [§ 505{ 
p 636 
(f) Acts in Emergencies [§ 506] p 637 
(7) Last Clear Chance [§ 507] p 638 
(8) Willful, Wanton, or Reckless Injury [§ 508] p 639 
(9) Proximate Cause; Unavoidable Accident [§ 509] p 639 
(10) Damages [§ 510] p 640 
j. Instructions [§§ 511-518] p 641 
(1) Negligence of Street Railroad Company [§§ 511-513] p 641 
(a) Condition of Track and Equipment [§ 511] p 641 
(b) Management and Operation of Car [§ 512] p 641 
(ec) Care as to Children, Licensees, and Trespassers [§ 513] p 645 
(2) Contributory Negligence [§ 514] p 645 
(3) Last Clear Chance; Willful Injury [§ 515] p 648 
(4) Proximate Cause [§ 516] p 649 
(5) Burden of Proof [§ 517] p 649 
(6) Damages [§ 518] p 650 
k. Verdict and Findings [§ 519] p 650 
1. Appeal and Error [§ 520] p 653 
m, Damages [§ 521] p 654 
9. Interference with Operation [§ 522] p 655 
10. Offenses in or Affecting Operation of Street Railroad [§§ 523-524] p 656 
; a. Offenses by Street Railroad Company or Its Servants [§ 523] p 656 
b. Offenses against Street Railroad Property or Operation [§ 524] p 657 
XII. CONSTRUCTION, ACQUISITION, AND OPERATION BY PUBLIC AUTHORITIES [§§ 525-529] 
p 659 
A. By Municipality [§§ 525-528] p 659 
1. In General [§ 525] p 659 
2. Extent of System, and Application of Special Fund [§ 526] p 660 
3. Contract for Construction, and Lease [§ 527] p 660 
4. Purchase [§ 528] p 661 
B. By State [§ 529] p 662 


For later cases, developments and changes in the law see Annotations, same title and section number, 


156 [60 C.J.] 


{ 


Corporations in general see Corporations 14 C.J. p 1. 


Railroads 51 C.J. p 374. 
Street railroad as: 


Gommon carrier see Carriers §§ 21, 1035. 
Employer see Master and Servant 39 C.J. p 1. 


STREET RAILROADS 


CROSS REFERENCES 


§§ 25, 53. 
Cyc 850]. 


[§§ 1-2 


Street railroad as:—Continued. . 
Having right of eminent domain see Eminent Domain 


Taxation of street railroad in general see Taxation [37 


oe 


I. DEFINITIONS AND NATURE AND DISTINCTIONS 


. [§ 1] A. Definitions'—1. Street Railroad—a. De- 
The term “street railroad” or “street rail- 
way’? has not one settled and invariable meaning,® 
but may have different meanings as used in different 
A street railroad or railway 
has been defined as a railroad or railway laid down 
upon roads or streets for the purpose of carrying 
passengers;® but in view of the history® and devel- 
opment of street railroads’ a “street railroad” may 


finea. 


statutes or contexts.* 


[By Henry H. Sxyzzs] 


be more accurately defined as a railroad or railway 


constructed upon streets and highways for the pur- 
pose of facilitating the use thereof in the transpor- 
tation of persons and property;*® an enterprise cre- 
ated and operated to carry on a fixed track passen- 
gers and freight, or passengers or freight, for rates 


1. “Railroad” see Railroads § 1. 


“Street” see Municipal Corpora- 
+ tions § 3597. 
2. “Railroad” and “railway” as 


‘synonymous see Railroads § 3. 


3. Bradley v. Degnon Contracting 
Co., 120 N.E.. 89, 91, 224 N.Y. 60. 


4. Bradley v. Degnon Contracting 
Co., supra. 


Whether included in term “rail- 
road” or “railway” see infra § 7. 


5. Montgomery vy. Santa Ana & 
Westminster R. Co., 37 P. 786, 104 
Cal. 186, 189, 43 Am.S.R. 89, 25 L.R.A. 
654 [quot Elliott Roads and Streets 
(2d ed) p 792]; Hartzell v. Alton, 
Granite & St. Louis Traction Co., 183 
Ill.App. 641, 644 [aff 104 N.E. 1080, 
263 Ill. 205]. 


[a] Other definitions.—(1) A rail- 
way “on and along the streets of a 
city or town.’”’ Rahn Tp. v. Tamaqua, 

.ete., St. R. Co., 31 A. 472, 167 Pa. 84, 
90. (2) “A railroad constructed 
upon the surface of the public street 
in towns or cities.” Century D. [quot 
Simoneau y. Pacific Electric R. Co., 
115 Ps 320, 159 Cal. 494, 499; Insre 
Minneapolis, ete., Suburban R. Co., 
TZN VV. oye ho, Od. Aine £32 10S) 
“A railroad on the surface of the 
streets, for the convenience of passen- 
gers; a surface railroad, as ina city.” 
Standard D. [quot Simoneau v. Pacific 
Hlectric R. Co., supra]. (4) “A rail- 
way passenger carrier whose road 
lies along and upon the streets of a 
city; town or village.” Elliott Roads 
and Streets (2d ed) p 557 [quot South, 
ete., R. Co. v. Highland Ave., etc., R. 
Co., 24 So. 114, 119 Ala. 105, 116]. (5) 
“A passenger railway which takes on 
and discharges passengers at various 
local stops, generally at the corners 
of streets in the city or town in which 
it operates.’ Kirkpatrick v. Pied- 
mont Traction Co., 87 S.H.. 232, 233, 
170 N.C. 477. (6) A railroad ‘‘operat- 
ed on public streets for the purpose 
of conveying ordinary passengers, 
with hand baggage, from one place to 
another on the street.” Hartzell v. 
Alton, Granite & St. Louis Traction 
Co., 104, N.EH. 1080, 1081, 263° T1l. 205. 
(7) A road “on which passengers are 


| method of conveyance 


transported over the streets of a town 
or city.” Scott v.. Farmers’ & Mer- 
chants” Nat. Bank, 75 SW. 7, 16, 97 
Tex. 31, 104 _Am.S.R. 835. 


6. See case infra this note. 


[a] History.—‘‘Street railways 
came into use about the year 1850, be- 
ing twenty years later in origin than 
steam roads. In New York one of the 
first street railroads was the out- 
growth of an omnibus line, and dif- 
fered from it only in the fact that it 
was confined to a track. So little 
did street railways figure, at that 
time, in the general activities of the 
country that no legislative authority 
was in existence for so much as their 
incorporation.” Govin v. Chicago, 132 
F. 848, 854 [cit 3 Cook Corp. par 912, 
and rev on other grounds 201 U. S. 
400, 26 S.Ct. 427, 50 L.Ed. 801]. 


7. See infra this note. 


[a], Development.—‘“‘Street 
ways superseded stagecoaches, om- 
nibus lines, and, in large measure, 
hacks, in carrying passengers to and 
from points in cities and towns and 
to suburban places. They went orig- 
inally only to points reached by pub- 
lic highways. The public convenience 
and safety alike demanded that the 
grade of such highways should not 
be altered to meet the needs of a new 
which used 
these highways jointly with travelers 
by other modes. They did not need 
to go upon private property. The law 
did not contemplate that they should, 
Besides, the value of private property 
adjacent to these highways practical- 
ly forbade its acquisition, if the law 
had permitted it, for use as a right of 
way. Being thus limited in their 
sphere of operation and powers, the 
term ‘street railway,’ in legal and 
popular acceptation, at first included 
only surface roads built upon streets 
and public highways for the carriage 
of passengers in and about cities and 
towns and adjacent suburhan places. 
Under the influence of changed con- 
ditions of population and social life, 
these surface roads on the streets and 
highways began to serve the wants 
of the people in places not in any city 
or town, but in the vicinity thereon, 
and sometimes reached out to places 


rail- 


or tolls, without discrimination as to those who de- 
mand transportation.® 
being synonymous: with “tramway. 
risdictions, fox particular purposes, the term “street 
railroad” or “street railway” has been defined by 
statute;11_ and, as used in some statutes, a “street 
railway,” properly speaking, is only such as is au- 
thorized to occupy and use the streets of a city or 
town, under franchise from the municipality.*? 


It has also been defined as 
710 Tn some ju- 


[§ 2] b. Essential Features and Characteristics. 
The distinctive and essential features and charac- 
teristics of a street railroad primarily are: 
is constructed and operated on and along streets and 
highways;?® that it is usually constructed so as to 


That it 


not upon any public highway.” 
Montgomery Amusement Co. v. Mont- 
gomery Traction Co., 139 F. 353, 357. 


Development as to carriage of 
freight see infra § 7. 


8. State v. Dayton Traction Co., 
ie OhioCir.Ct. 490, 10 OhioCir.Dec. 


[a] Similar definition.—‘“A  rail- 
road on a street to facilitate its use 
as a way for persons to pass from 
one point to another in a city or 
through it.” Gulfport & Mississippi 
Coast Traction Co. v. Robertson, 92 
So. 231, 129 Miss. 322, 330. 


9. Bradley v. Degnon Contracting 
Co., 120 N.E. 89, 91, 224 N.Y. 60. 


[a] Road for dump cars.—Within 
the general statutes or the constitu- 
tion of the state, rails laid in a city 
street three feet apart on ties for the 
hauling of dump cars by steam from 
a subway excavation do not constitute 
a “street railroad.” Bradley v. Deg- 
Ron Goeeraccing Co., 120 N.E. 89, 224 


10. Century D. [quot Simoneau vy. 
Pacific Electric R. Co., 115 P. 320, 159 
Cal. 494, 499]. 


“Tramway” see [38 Cyc 936]. 


11. See statutory provisions. 
[a] Company operating street rail- 
way system as within statutory 


definition of ‘‘street railway.” State 
v. Denney, 274 P. 791, 150 Wash. 690. 


12. Lewis v. Omaha & C. B.S. Ry. 
Co., 138 N.W. 1092, 158 Iowa 137, 142; 
South Covington & CGC. St. Ry. Co. v. 
Commonwealth, 205 S.W. 603, 181 Ky. 
449 [aff 40 S.Ct. 378, 252 U.S. 399, 64 
L.Ed. 631). 


13. Cal.—Simoneau vy. Pacific Elec- 
tric IR. Co., 1b P.. 820), 159) Calero. 


Conn.—Canastota Knife Co. v. New- 
ington Tramway Co., 36 A. 1107, 69 
Conn. 146. fi 


Ill.— Aurora v. Elgin, etc., Traction 
Co., 81 N.E. 544, 227 Tl. 485, 118 Am. 
S.R. 284 [rev 128 Ill.App. 77]. 


Minn.—In re Minneapolis,  etc., 
Suburban R. Co., 112 N.W. 18, 16, 101 
Minn. 132. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 2] 


conform to the grade of the street;!* that it is op- 
erated for the transportation of ‘passengers from 
one point to another in a city or town, or to and 
from its suburbs;?° that its cars run at ‘short inter- 
vals,*® at a moderate rate of speed as compared with 
the speed of commercial railroads,'? and make fre- 
quent stops, particularly at street crossings to take 


on and leave off passengers.1* 


Method of construction.!® 


A distinguishing fea- 
ture of a street railroad is the fact that it is usually 
constructed so as to conform to the grade of the 
street and so as not to interfere with the use of the 


STREET RAILROADS 


street by pedestrians and vehicles.?° 
whether or not a certain railroad is a street railroad 
is not determined alone by the kind of rails it uses 
in its tracks,?! or by its position in reference to the 
surface of the street,?? or by the fact that its tracks 
are laid in and confined to the streets of a city;?? 
but its character usually depends on the general pur- 
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However, 


poses of the enterprise,” that is, on the character of 
its service;*® and if it is designed and used pri- 


Mo.—Hannah rire St. 'R. tof street railroads in a city ‘‘and in 


Co., 81 Mo.App. 


N.J.—Atlantic City & S. R. Co. v. 
State Board of Assessors, 96 A. 568, 
571,,88 N.J.Law 219. 


N.Y.—In re South. Beach R. Co., 2 
N.E. 486, 119 N.Y. 141. 


[a] Railways held not street rail- 
ways: (1) A passenger railway ina 
park where there are no. streets. 
Philadelphia v. McManes, 34 A. 331, 
do~ Pas 28% (2) A railway on a 
private right of way (People v. De- 
troit United Ry., 173 N.W. 396, 207 
Mich. 143), (3) although operated like 
a street railroad (Baltimore v. Balti- 
more, ete.» Pass. R. Co., 35 A. 17, 84 
Md. 1, 33 L.R.A. 503). 


[b] Where track is laid along 
private right of way in such a man- 
ner as to exclude the general public 
from the use of any part of the strip, 
it is not a street railway track, nor 
will the fact that the rails are laid 
flush with the surface at a street 
erossing so that vehicles and pas- 
sengers might cross convert the 
track at such point into a street car 


traek. Simoneau v. Pacific Electric 
R. Co., 115 P. 320, 159 Cal. 494. 
[ec] The location of its route en- 


tirely upon private lands and not 
upon any street or highway prevents 


the company from being considered 


as a street railroad company. Gaw 
Veo Bristol; ietc., Ri Co., 7 22> Ba:Co:Ct. 
332, 465. 


14. See infra text and notes 20-23. 


15. U.S.—Williams v. City Elec- 
tric St. R. Co., 41 F. 556. 


Cal.—Simoneau v. Pacific Electric 
Rae @Oj bes <32.0, 0059eCals.494, 6499); 
Huntington v. Curry, 112 P. 583, 14 
Cal.App. 468. 


Ill.—Harvey v. Aurora, etc., R. Co., 
51 N.E. 163, 174 Ill. 295; Hartzell v. 
Alton, Granite & St. Louis Traction 
Co., 183 Ill.App. 641 [aff 104 N.E. 1080, 
263 Ill. 205]. 


Ky.—South Covington, ete., St. R. 
Co. v. Com., 205 S.W. 603, 181 Ky. 
449. 

Minn.—In re Minneapolis & St. P. 
Suburban Ry. Co., 112 N.W. 13, 16, 
101 Minn. 132. 


Mo.—Hannah v. Metropolitan St. R. 
Co., 81 Mo.App. 78 


N.Y.—In re South Beach R. Co., 23 
N.E. 486, 119 N.Y. 141. 


Okl.—Muskogee Electric Traction 
Co. te Doering, 172 P. 793, 70 Okl. 21, 
QueA Mes O4. 


[a] Its fundamental purpose is to 
accommodate local street travel and 
not travel beyond the city’s limits. 
Gillette v. Aurora Rys. Co., 81 N.E 
1005, 1008, 228 Ill. 261; Aurora v. 
Elgin, ete., Traction Co., 81 N.E. 544, 
227 Dll. 485, 118 Am.S.R. 284 [rev 128 
Il1L.App. 777. 

[b] local traffic beyond limits.— 


(1) The provision in articles of in- 
corporation authorizing the operation 


the. territory immediately adjacent 
thereto in the county” does not take 
from the corporation the essential 
characteristics of a street railroad, 
a street railroad not becoming an or- 
dinary commercial railroad by its 
road being extended, under the au- 
thority of its articles of incorpora- 
tion and the franchises granted by 
Jocal authorities beyond the limits of 
the city in which its principal busi- 
ness is conducted, for no other pur- 
pose than to extend its local street 
ear traffic. Huntington v. Curry, 112 
P. 583, 14 Cal.App. 468. (2). An elec- 
tric railway, operating beyond the 
limits of a city, and into a town in- 
eorporated for the mere maintenance 
of a park adjacent to the city, is a 
street railway. . Montgomery Amuse- 
ment Co. v. Montgomery Traction Co., 
139 EF. 358, 352. 


sOnereHion in general see infra §§ 
pe —5 


16. Williams v. City Electric St. R. 
Co., 41 F. 556; Bloxham v. Consumers’ 
Hlectric Light ete., Co., 18 So. 444, 36 
Fla. 519, 51 Am.S:R. 44, 29 L.R.A. 507; 
Hannah vy. Metropolitan St. R. Co., 
81 Mo.App. 78; . Muskogee Electric 
Traction Co—v.. Doering; 172°.P. 793, 
70 Okl. 21, 2 A.L.R. 94. 


17. Williams vy. City Electric St. 
R. Co., 41 F. 556; Bloxham v. Con- 
sumers’ Plectric Light, ete., Co., 18 
So. 444, 36 Fla. 519, 51 Am.S.R. 44, 29 
L.R As 50%. 


[a] “In interurban or country 
traffic they are more like a railroad” 
in regard to speed. Morales v. Porto 
Rico R., ete., Co., 27 PortoRico 704, 
705. 


Rate of speed and control of cars 
in general see infra §§ 288-291. 


18. U.S.—Williams v. City Blec- 
trie St. R. Co., 41 F. 556. 


Fla.—Bloxham v.'Consumers’ Elec- 
tric Light, ete., Co., 18 So. 444, 36 Fla. 
519, 51 Am. S.R. 44, 29 L.R.A. 507. 


Ill.—Metropolitan West Side Elec- 
trices Ry Co. v._-City of ‘Chicago,’ 104 
N.E. 165, 167, 261 Ill. 624; Gillette v. 
Aurora Rys. Co.,-81 N.E. 1005, 1008, 
228 Ill. 261; Harvey v. Aurora, ete., 
Re Cos 51 N.E. 163, 174 Ti. 295. 


Ind.—Michigan Cent. R. Co. v 
mond, ete., Electric R. Co., 83 
650, 42 Ind.App. 66. 


Mich.—Nichols v. Ann Arbor, ete., 
St. R. Co., 49 N.W. 538, 87 Mich. 361, 
GER GAS SST 

Mo.—Hannah v. Metropolitan St. R. 
Co., 81 Mo.App. 78. 

Okl.—Muskogee Electric Traction 
Co. v. Doering, 172 P. 793, 70 OK]. 21, 
OAR. (94, 

19. Construction in general see in- 
fra §§ 143-199. 


20. U.S.—Williams v. City Elec- 
tric St. R. Co., 41 F. 556. 


Ala,—Alabama Power Co. v. 
Holmes, 89 So. 438, 202 Ala. 356 {den 


v. Ham- 
N.E. 


marily for street passengers and for their reception 
and discharge along its route, it is a street railroad 
without regard to the method of construction or 
operation,”® or whether it is constructed at grade,?* 


cert 80 So. 736,16 Ala.App. 633]. 


Cal.—Simoneau v. Pacific Electric 
R.*Co., L115. P.320,,159 Cal. 494, 


Fla.—Bloxham v. Consumers’ Elec- 
trie Light, etc., Co., 18 So. 444, 36 Fla. 
519, 51 Am.S.R. 44, 29 L.R.A. 507. 


Ill.—Metropolitan West Side Elec- 
tric Ry. Co. v. City of Chicago, 104 N, 
HH). 165, 261 Ill. 624; Gillette v. Aurora 
Rys. Co., 81 N.E. 1005, 1008, 228 Ill. 
261. 


Ind.—Michigan Cent. R. Co. v. 
Hammond, etc., Electric R. Co., 83 N- 
BH. 650, 42 Ind.App. 66. 


Mich.—Nichols v. Ann Arbor, ete., 
St. R. Co, 49° N. W. 538,87 Mich. 361, 
16 L.R.A. 371. 


Mo.—Hannah v. Metropolitan St. R. 
Co., 81 Mo.App. 78. 


Okl.—Muskogee Electric Traction 
Co. v. Postings 172 P..793,;. 70° Okl 2h; 
2 A.L.R. 94 


Pai--Rahti Tp. v. Tamaqua, ete., St. 
Ri Cossslr Ad 472,206 Baws. : 


[a] “Street railway,” as used in 
statutes, has reference “to the then 
known and used railways, the rails of 
which were laid to conform to the 
surface of the street, and the con- 
struction of which did not of neces- 
sity exclude the public from the use 
of part of the street.” Snouffer v. 
Cedar Rapids & M. City Ry. Co., 92 
N.W. 79, 87, 118 Iowa 287 [quoting 
and adopting definition in Freiday v. 
Sioux City Rapid Transit Co., 60 N. 
W. 656, 92 Iowa 191, 26 L.R.A. 246]. 


Construction and maintenance in 
general see infra §§ 143-199. 


Plan and mode of construction in 
general see infra §§ 145-148. 


21. Nieman v. Detroit Suburban 
St. R. Co., 61 N.W. 519, 103 Mich. 256 
(use of a T rail by an electric rail- 
road company does not determine that 
a railroad is commercial in eharac- 
ter). 

22. People’s Rapid Transit R. Co. 
¥.. Dash, -26°N;E..25, 125. N.Y. 938, 20 
L.R:A. 728; In re New York Dist. R. 
Co., 14 N.E. 187, 107 N.Y. 42. 


23. Sparks vy. Philadelphia, ete., R. 
Co.; 61.A. 881, 212 Pa. 105 [aff 31 Pa. 
Co. 449]. 


24. Simoneau v. Pacific Electric R. 


Co., 115 P. 320, 189 Cal. 494. And see 
eases infra notes 25, 26. 
25. Hartzell v. Alton, Granite & 


St. Louis Traction Co., 104 N.E. 1080, 
1081, 268. Ill, 205. 


26. Potts v. Quaker City El. R. 
Co:, aes ea Dist. 200 12 Pas Corus 913i 
Sparks v. Philadelphia, ete:z7 RCo 
31 Pa.Co. 449 [aff 61 A. 881, 212 Pa. 
105]. But see Simoneau vy. Pacific 
Electric. BR \Coi,2115, Pe 320), 415 9eCalk 
494 (location and method of construc- 
tion of the track and the manner of 
operation of the cars are features to 
be considered). 


27. Potts v. Quaker City El. R. Co., 
2 Pa.Dist. 200, 12 Pa.Co. 593. 
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or wpon an overhead structure as in the ease of an 
elevated railroad,?® or with cuts and fills,?® or is be- 
neath the surface as in the case of a subway;*° or 
for a part of its route upon property other than 


streets or highways.** 
Motive power. 


or even steam.?® 


Nature of business. Another distinguishing char- 
acteristic of a street railroad is that primarily its 


28. Collins v. Northeastern R. Co., 
2 Pa.Dist. 417; Potts v. Quaker City 
Bl) R: Co., 2 Pa.Dist. 200, 12 Pa:Co. 
593. 


[a] Elevated passenger railway is 
one built upon a _ structure high 
enough to aliow the ordinary traffic of 
the street to go on without serious 
obstructions, and devoted solely to 
the carrying of passengers, and op- 
erating frequent trains which stop at 
stations not far apart and on which 
a uniform fare is charged. Com.. v. 
Northeastern El. R. Co., 3 Pa.Dist. 
104 [rev on other grounds 29 A. 112, 
161 Pa. 409]. 


Distinguished see infra § 7. 
Veter ahaa railroad” see 20 C.J. p 


29. Dietz v. Cincinnati, ete., Trac- 
tion Co., 6 OhioS.&C.P. 513, 4 OhioN.P. 
399 (a railroad on a highway does not 
cease to be a Street railroad because 
some cutting and some fills have been 
made, if the top of the rail is general- 
_ly on the grade of the highway). 


30. People’s Rapid Transit Co. v. 
Dash oe @ WN Weld) 21 2'5° INZY.. 2/935 210 
L.R.A. 728; In re New York Dist. R. 
Co., 14 N.E.. 187, 107 N.Y. 42; Potts 
v. Quaker City El. R. Co., 2 Pa.Dist. 
200, 12 Pa.Co. 593. 


[a] Underground railway follow- 
ing the line of the street within the 
limits of a city or village is a street 
railway. In re New York Dist. R. 
Co., 14 N.E. 187, 107 N.Y. 42. 


[b] Underground tunnel railroad 
with a large portion of its route be- 
neath a river, and much of it built 
upon private property, is not a street 
railroad. New York, etec., R. Co. v. 
O’Brien, 121 App.Div. 819, 106 N.Y.S. 
909 [aff 85 N.H..1113, 192. N.Y. 558]; 
Sparks v. Philadelphia, etc., R. Co., 
61 A. 881, 212 Pa, 105. 


“Subway” see [37 Cyc 511]. 


31. Matter of Syracuse, ete, R. 
Co., 68-N.Y.S. 881, 38 Mise. 510 [dism 
70 N.Y.S. 1149, 61 App.Div. 624] (part 
of way over own property); Cincin- 
nati, etc., Electric St. R. Co. v. Gin- 
cinnati, etc., R.Co., 21 OhioCir.Ct. 391, 
12 OhioCir.Dec. 118. Rahn Tp. v. 
MaMa, ete.,) St. Bs COs tole Ay 472" 
167 Pa. 84. 


32. U.S.—Massachusetts L. & Ty 
Go. v. Hamilton, 88 F. 588; Williams 
v. City Electric St. R. Co., 41 F. 556. 


Cal.—Simoneau v. Pacific Electric 
FR Coj6115 P1320, 159 Cal. 494. 


Fla.—Bloxham vy. Consumers’ Elec- 
tric Light, etc., Co., 18 So. 444, 36 Fla. 
519, 51 Am.S.R. 44, 29 L.R.A. 507. 


Mo.—Lamb vy. St. Louis Cable, etc., 
R. Co., 33 Mo.App. 489. 


Pa.—Fotts v. Quaker City El. R. 
Co., 2 Pa.Dist. 200, 12 Pa.Co. 593. 


33. See cases infra this note. 


The motive power by which the 
cars are operated is immaterial as affecting the char- 
acter of a railway as a street railway,*? whether ani- 
mal,?* or mechanical, such as electricity,** cable,*° 
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pared.°° 


‘ 


[a] Horse railroad is a street rail- 
road as a general rule. Briggs v. 
Lewiston, ete., R. Co., 10 A. 47, 79 Me. 
363, 1 Am.S.R. 316; Worcester Cen- 
tral Nat. Bank y. Worcester Horse 
R. Co., 138 Allen (Mass.) 105; Pater- 
son R. Co. v. Grundy, 26 A. 788, 51 
N.J.Eq. 213. See Omaha Horse R. Co. 
v. Cable Tramway Co., 30 F. 324 
(‘horse railway” recognized as a 
“street railway’’).. 


34. Hill v. Rome St. R. Co., 28 S.E. 
631, 101 Ga. 66; Nieman vy. Detroit 
Suburban St. R. Co., 61 N.W. 519, 103 
Mich. 256. 


85. Funk vy. St. Paul City R. Co., 
61 Minn. 435, 52 Am:S.R. 608; Clem- 
ent—v. Cincinnati, 9 OhioDec. (Re- 
print) 688, 16 Cinc.L.Bul. 355; Front 


ae Cable R. Co. v. Johnson, 2 Wash. 


[a] “Cable railroad” implies a 
street railroad, within a city charter 
authorizing the construction and op- 
eration of cable and other railroad 
tracks within the city. City of Den- 
ver v. Mercantile Trust Co. of New 
York, 201 F. 790, 120 C.C.A. 100 [mod 
161 F. 769). 


[b] Changing motive power.—A 
street railroad does not cease to be 
such because a grip cable is substi- 
tuted for horses as the motive pow- 
er. Clement v. Cincinnati, 9 OhioDec. 
(Reprint) 688, 16 Cine.L.Bul. 355. 


“Cable railroad” see 9 C.J. p 1114. 


36. U.S.—Williams y. City Electric 
St: Re Co. 41 BY 566: 


Me.—Briggs v. Lewiston, etc., Horse 
R. Co.; 79 Me. 3638, 1 Am.S.R. 316. 


Mass.—McGilvery v. Boston El. R. 
Co., 86 N.E. 893, 200 Mass. 551; Mc- 
Donald v. Union Freight R. Co., 76 N. 
E. 655, 656, 190 Mass. 123. 


Mich.—Nichols y. Ann Arbor, etc., 
St. R. Co., 49 N.W. 5388, 87 Mich. 361, 
16 L.R.A. 371. 


Minn.—Newell vy. Minneapolis, ete., 
R. Co.; 35 Minn. 112, 59 Am.R. 303. 


[a] Dummy railroad operated on 
a street by means of a steam engine 
and coaches is on the line between 
a street railroad and a commercial 
railroad. Wast End St. R. Co. v. 
Doyle, 13 S.W. 986, 88 Tenn. 747, 17 
Am.S.R. 933, 9 L.R.A. 100. 


37. U.S.—Williams v. City Electric 
St. R. Co., 41 Fy 656. 


Fla.—Bloxham y. Consumers’ Elec- 
tric Light, etc:, Co., 18 So. 444, 36 
Meek 519, 51 Am.S.R. 44, 29 L.R.A, 


Ill.— Hartzell v. Alton, Granite & 
St. Louis Traction Co., 104 N.B. 1080, 
1081, 263 Ill. 205; Harvey v. Aurora, 
ete. R.\Conu5t NB Wes iya: 295, 


Me.—Percy v. Lewiston, A. & W. 
St. Ry., 93 A. 48, 45, 113 Me. 106. 


business is confined to the transportation of passen- 
gers and not freight;*7 but, if that is its primary 
purpose, it is none the less a street railroad because 
of the fact that it also transports freight as a part 
of its business.28 * 


[§ 3] 2. “Interurban Railroad” Defined and Com- 
An “interurban railroad” has been de- 
fined as a railroad, operated by other power than 
steam, which extends beyond the limits of a city or 
town to the limits of another city or town.*° 
in some respects the characteristics of a street rail- 
road,t! and, in view of the fact that it is an out- 


7 


It has 


Mo.—Hannah v. Metropolitan St. R. 
Co., 81 Mo.App. 78. 


Okl.—Muskogee Electric Traction 
Co. v. Doehring, 172 P. 793, 795, 70 
Okl. 21, 2 A.L.R. 94. 


[a] “A distinctive and essential 
feature of a stréet railway, in rela- 
tion to other railroads, is that it is 
exclusively for the transportation of 
passengers and not of goods.” Booth 
Street Railways § 1 [quot Com. v. 


Northeastern Electric R. Co., 3 Pa. 
Dist. 104, 106]. 
88. Cedar Rapids, ete., R. Co. v. 


Cedar Rapids, 76 N.W..728, 106 Iowa 
476; State v. Dayton Traction Co., 18 
OhioCir.Ct. 490, 10 OhioCiry.Dec. 212. 
See Aycock vy. San Antonio Brewing 
Assoc., 63 S.W. 953, 26 Tex.Civ.App. 
341 (statute authorizing construction 
and operation of street railway for 
ee oes of freight, not inval- 
id). 


[a] That some freight and ex- 
press matter is carried on an exten- 
sion between two neighboring towns 
does not take a road out of the class 
of street railways. Cedar Rapids, 
etc., R. Co. v. Cedar Rapids, 76 N.W. 
728, 106 Iowa 476. 


[b] In New York, under General 
Railroad L. (L. [1890] ¢.565 § 90), al- 
lowing street surface railroads to 
convey “persons and property in cars 
for compensation,” a street railroad 
company may operate cars designed 
and intended exclusively for carrying 
express matter, freight, or property, 
and used exclusively for that pur- 
pose. De Grauw vy. Long Island Hlec- 
tric R. Co., 60 N.Y.S. 163, 43 App.Div. 
502 [aff 57 N.E. 1108, 163 N.Y. 597]. 


{c] In Illinois, however, an elec- 
tric railway company chartered un- 
der the general railway act, and by its 
charter authorized to operate between 
two cities and transport passengers, 
mail, express, and other matter is a 
commercial railroad and not a street 
railroad. Aurora y. Elgin, ete., Trac- 
tion Co., 81 N.H, 544, 227 Ill. 485, 118 
Am.S.R. 284 [rev 128 Ill.App. 77]; 
Spalding v. Macomb, etce., R. Co., 80 N. 
B.. 327, 225 Ill. 585. 


39. “Interurban railway” see 33 C. 
J. p 476. 


40. Statutory definition see Inter- 
urban 38 C.J. p 476. 


[a] They are called interurban, 
“because at first they were local 
roads between cities.” Cincinnati, 
etc, ses v. Poland, 10 OhioN.P.N.S. 


41. Cal.—San Francisco, etc., Elee- 
ac R. Co. v. Scott, 75 P. 575, 142 Cal. 


Ill.— Hartzell v. Alton, Granite & 
St. Louis Traction Co., 104 N-E. 1080 
263 Ill. 205. : 


Kan.—O’Malley vy. Board of Com’rs 
of Riley County, 121 P. 1108, 86 Kan. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 3] 
growth*? and development*® of the street railroad, 
it is for some purposes, under some statutes, classi- 
‘al Within the limits and 
suburbs of the cities or towns which it enters an 
interurban railroad usually passes along the streets, 
and performs the ordinary functions of a street rail- 
road and is classed as such;*® but a railroad built 


wholly upon private property and the cross streets, 
and engaged in interurban traffic, is not within the 


fied as a street railroad.*+ 


752, 755, Ann.Cas.19138C 576. 


Miss.—Gulfport, ete., Tract. Co. v. 
Robertson, 92 So. 281, 129 Miss. 322: 


Ohio.—Cincinnati, ete, R. Co. v. 
Poland, 10 OhioN.P.N.S. 617. 


[a] As to franchise.—Street rail- 
roads “are distinguished from others 
in that they acquire the franchise 
to use the streets of the municipality 
for the operation of their railroads 
from the municipality by a purchase 
of the franchise after advertisement 
and at a public offering, while the 
interurban roads acquire their pow- 
ers and privileges, among which is 
the power to exercise the right of 
eminent domain, from the state.” 
South Covington, etc., St. R. Co. v. 
Com., 205 S.W. 6038, 181 Ky. 449, 455. 


42. See infra this note. 


[a] Outgrowth of street railroad. 
—‘Interurban railroads, as a class, 
are doubtless the result or outgrowth 
of the development of street railways 
and the application of electricity as 
a motive power.” Cincinnati, ete., R. 
Se vy. Poland, 10 OhioN.P.N.S. 617, 


43. See infra this note. 


[a] Development.—(1) “The street 
railway in its inception is a purely ur- 
ban institution. . . . This strictly 
urben character of the street railways 
rcmained practically unchanged for 
many years. . . . Time, how- 
ever, has made changes in conditions. 
New motive power has been discov- 
ered, and it is found that by, its use 
an enlarged city street-car may prof- 
itably run long distances, and com- 
pete to some extent with the steam 
railway. It is proposed to convert 
the city railways into lines of pas- 
senger transportation, covering long 
distances and connecting widely sep- 
arated cities and villages, by using 
the country ‘highways, and operating 
long and heavy coaches, sometimes 
made up into trains of several cars. 
Thus, the urban railway has develop- 
ed into the interurban railway, and 
threatens soon to develop into the in- 
terstate railway. The small car 
which took up passengers at one cor- 
ner, and dropped them at another, 
has become a large coach, approxi- 
mating the ordinary railway coach in 
size, and has become a part, perhaps, 
of a train which sweeps across the 
country from one city to another, 
bearing its load of passengers ticketed 
through, with an occasional local pas- 
senger picked up on the highway. 
The purely city purpose which the 
urban railway subserved has develop- 
ed into or been supplanted by an en- 
tirely different purpose, namely, the 
transportation of passengers from 
city to city over long stretches of in- 
tervening country.” Zehren v. Mil- 
waukee Electric R., etc., Co., 74 N.W. 
538, 99 Wis. 83, 96, 67 Am.S.R. 844, 
41 L.R.A. 575 [quot Devon v. Cincin- 
nati, etc., Electric R. Co., 109 S.W. 
361, 128 Ky. 768, 776]. (2) “Follow- 
ing on the heels of the urban street 
railways, whose cars were propelled 
py electricity, came the extension of 
this peculiar class of railways, ac- 
companied by their method of opera- 
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tive power and their mode and char- 
acter, beyond the limits of munici- 
palities and into interurban territory. 
They were called interurban, because 
at first they were local roads between 
cities. The mode of operation and 
the character of this business was 
much like that of street railways. 
In the beginning they operated exclu- 
Sively in territory distinctively local, 
and confined their business to the 
limitations in passenger traffic be- 
tween cities or municipalities of lim- 
ited area and distance.” Cincinnati, 
ue Fee: v. Poland, 10 OhioN.P.N.S. 


44. City of Milwaukee v. Railroad 
Commission of Wisconsin, 173 N.W. 
329, 330, 169 Wis. 559; and cases in- 
fra this note. 


[a] In Ohio for example, under 
Rey. St. § 2780-17, and other statutes, 
Suburban and interurban railroads 
have been classed as street railroads. 
Ohio Electric R. Co. v. Ottawa, 97 N. 
E. 835, 85 OhioSt. 229 [rev 13 Ohio 
Cir.Ct.N.S. 561]; Cincinnati, etc., Elec- 
tric St. R. Co. v. Lohe, 67 N.E. 161, 
68 OhioSt. 101, 67 L.R.A. 637; Cleve- 
TaN Ch Comes ota tye OO. Vk UL= 
bana, B. & N. Ry. Co., 26 OhioCir.Ct. 
180, 194; Cincinnati, etc., St. R. Co. 
vi Cincinnati, ete., R. 'Co:,.21 Ohio 
Cir.Ct. 391, 12 OhioCir.Dec, 113; Ham- 
iton vy." Cy, vete.Sbleéctric/ St;-R. ’Co:, 
8 OhioS.&C.P. 174, 5 OhioN.P. 457. 


[b] In Pennsylvania (1) the act of 
May 14, 1889, providing for the in- 
corporation and government of street 
railway companies, does not limit the 
construction of such railways to 
streets and roads within boroughs or 
cities, but they may be constructed 
over township or county roads. 
Pennsylvania R. Co. v. Greensburg, 
etes “St. “Re Co, ,1135.A5 5122, 176 -Pa. 
559, 36 L.R.A. 839; Pennsylvania R. 
Co. v. Montgomery County Pass. R. 
Co., 3 Pa.Dist. 58, 14 Pa.Co. 88; Con- 
shohocken R. Co. v. Pennsylvania R. 
Co., 15 Pa.Co. 445; Pennsylvania R. 
Co. v. Montgomery County Passenger 
R. Co., 9 Mont.Co. 202. (2) It was in- 
tended to comprehend railways upon 
rural highways and other than urban 
streets. Gettysburg Battlefield As- 
soe. v. Gettysburg Electric R. Co., 2 
Pa.Dist. 659. 

45. Cal.—San Francisco, etc., 
Electric R. Co. v. Scott, 75 P..575, 142 
Cal. 222. 

Ind.— Michigan Cent. R. Co. v. 
Hammond, etc., Electric R. Co., 83 N. 
E. 650, 42 Ind.App. 66. ; 


Md.—Jeffers v. City of Annapolis, 
68 A. 361, 363. 


Miss.—Gulfport, ete., Tract. Co. v. 
Robertson, 92 So. 231; 129 Miss. 322. 


Wash.—State ex rel. Dennison v. 
Seattle, R. & S. R. Co., 116 P. 638, 640, 
64 Wash. 167. 

Wis.—City of Milwaukee ‘v. Mil- 
waukee Electric R., etc., Co., 180 N. 
W. 339, 181 N.W. 821, 173 Wis. 400, 
13 A.L.R. 802. 

[a] A road is street railroad where 
large double truck cars are operated 
over it through contiguous towns, 
nearly all the lines are within the 
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contemplation of the term “street railroad;’’*® and 
also, outside the cities on its way from one city or 
town to another, it frequently travels upon a road- 
way obtained from private persons, not upon a pub- 
lie road, and stops, as in case of ordinary railroads, 
only at stations established by it for that purpose, 
and is classed as an interurban railroad, and not as: 
a street railroad.*? 

Compared with “railroad.” 


An interurban rail- 


corporate limits and no interstate 
cars are run, the lines are built 
throughout on public streets and 
highways, the cars stop at all street 
crossings and between such crossings 
where the distance is great or the 
convenience of passengers require it, 
and the tracks are maintained at a 
level with the_ streets. Michigan 
Cent. R. Co. v. Hammond, ete., Elec- 
pie R. Co., 83 N.E. 650, 42 Ind.App. 


[b] “Urban surface street car pas- 
senger service is the transportation 
of passengers in suitable cars over 
the streets of a city operated so as to 
permit them to enter and leave the 
cars at reasonable intervals. The 
initial point from which the car or 
passenger eomes or the point to 
which they are destined is immate- 
rial. The criterion is the character 
of the service rendered by the cars 
while on the city streets. If that is 
an ordinary or reasonable street car 
service as to fitness of car, rate of 
speed, and frequency of stops for pas- 
sengers to enter and leave, then while 
on the city streets such .service is 
street car service, though the car may 
come from or enter interurban sery- 
ice on the same trip.” City, of Mil- 
waukee v. Milwaukee Electric R., etc., 
Co., 180 N.W. 339, 342, 181 N.W. 821, 
173 Wis. 400, 13 A.L.R. 802 [overr 
Younkin y. Milwaukee Light, Heat & 
Traction Co., 98 ‘N.W. 215, 120 Wis. 
477). 


46. Koehn vy. Public Service Com- 
mission, Second Dist., 176 N.Y.S. 147, 
107 Mise. 151. 


[a] “Interurban railway passenger 
traffic is the transportation between 
[the city] and other cities or mu- 
nicipalities of passengers: without 
thereby rendering reasonable or the 
prescribed street car service in such 
city. In interurban service the 
streets of the city are used for a pur- 
pose foreign to their dedication, by 
being transformed into a right of way 
for a commercial railroad which does 
not render reasonable street service.” 
City of Milwaukee v. Milwaukee Hlec- 
tric R., ete., Co., 180 N.W. 339, 342, 
181 N.W. 821, 173 Wis. 400, 13 A.L.R. 
802 foverr Younkin vy. Milwaukee 
Light, Heat & Traction Co., 98 N.W. 
215, 120 Wis. 477]. 


47. Cal.—San Francisco, etc., Elec- 
vale Re-Co. v.Scott, 75 Pi 575, 142 Cal. 
22% 

Ky.—South Covington, ete, St. R. 
Co... v.\_Com., _205--S/W.. 603, 181) Ky. 
449; Bentler v. Cincinnati, C. & E. 
Ry. Cor; 203. Sw. 199, 203; 180 hey, 
497, L.R.A.1918E 315. 


Md.—Jeffers vy. Annapolis, 68 A. 
361. 


Minn.—State v. Minneapolis & St. 
P. Suburban Ry. Co., 166 N.W. 770, 
139 Minn. 405. 

Miss.—Gulfport, etce., Tract. Co. v. 
Robertson, 92 So. 231, 129 Miss. 322. 


Wis.—Zehren:.v. Milwaukee Elec- 
tric R., etc., Co., 74 N.W.,538, 99 Wis. 
88, 67 Am.S.R. 844, 41 L.R.A, 575. 


[a] Railroad which extends from 
city far into country (1) to other 
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road has in some respects also the characteristics 
of an ordinary commercial railroad,** but is recog- 
nized as a distinct and separate class of railroad as 
distinguished from a “commercial” or “steam rail- 
road,’’49 


[§ 4] 3. Street Railroad Company.®° A street 
railroad company is a corporation by which a street 
railroad is conducted, maintained, and operated.°* 
It does not include a railway company which oper- 
ates its line on a private right of way.°? A cor- 
poration empowered to construct, equip, and oper- 
ate a street and interurban railroad is a street and 
interurban railroad corporation,®*® even though it is 
also authorized to promote plans for the creation 
and distribution of electricity and other heat, light, 
and power.>4 


[§ 5] B. Nature and Status—l. Of Street Rail- 
road. A street railroad is a public utility®® and is 
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and granted a location for the benefit of the pro- 
moters or owners, but for the accommodation of 
travelers.°7 It is a work of internal improvement,”* 
although it cannot be considered strictly a street 1m- 
provement.°® i fi 


As highway.®® A street railway is an artificial 
highway designed to accommodate the inhabitants 
of municipalities to enable them to pass from one 
portion of their territory to another.*t Street rail- 
road tracks constructed and operated in the streets 
of a city are merely a part of the highway, further- 
ing the identical use of travel for which the streets 
were established,*? and the fact that a uniform fee 
is charged for persons taking passage over them does 
not differentiate them from other highways.®? 


[§ 6] 2. Of Street Railroad Company. A street 
railroad company is a common carrier of passen- 
gers,°+ and under exceptional cireumstances may 


peculiarly an institution for the accommodation of 
it is not chartered 


people in cities and towns;°° 


towns and municipalities and along 
and over public ‘highways and over 
private property to other towns and 
cities ceases to be a street railroad. 
South Covington, etc., St. R. Co. v. 
Com., 205 S.W. 608, 181 Ky. 449. | (2) 
An electric railway constructed under 
a charter authorizing it to carry pas- 
sengers, merchandise, baggage, and 
mail, and running from city to city, 
is not a street railway so far as it 
passes over the highways of inter- 
vening country towns. Zehren v. Mil- 
waukee Electric R., etc., Co. 74 N.W. 
538, 99 Wis. 88, 67 Am.S,R. 844, 41 
L.R.A, 575. 


[b] Bural rather than urban.—A 
railroad constructed in the country 
without regard to roads, for the 
transportation of persons from one 
city to another, is rural rather than 
urban, although it confines its busi- 
ness to carrying passengers only and 
is operated by a street railroad com- 
pany. Hannah vy. Metropolitan St. R. 
Co., 81 Mo.App. 78. 


48. Cal.—San Francisco, etc., Hlec- 
TC? Peco. Vs SCOuL, 5 Beata 142 
Cal, 222. 


Iil.— Hartzell vy. Alton, Granite & 
St. Louis Traction Co., 104 N.E. 1080, 
1081, 263 Ill. 205. 


Kan.—O' Malley v. Board of Com’rs 
of Riley County, 121 P. 1108, 1110, 86 
Kan, 752, Ann.Cas.1913C 576. 


Miss.—Gulfport, ete., Tract. Co. v. 
Robertson, 92 So. 231, 129 Miss. 322. 


Mo.—Riggs yv. St. Francois County 


ee Co., 96 S.W. 707, 120 Mo.App. 
[a] Railroad running across the 


country from city to city carrying 
both passengers and freight takes on 
the character of a commercial rail- 
road and must be deemed as such. 
Hartzell v. Alton, Granite & St. Louis 
Traction Co., 183 Ill.App. 641 [aff 
104 N.E. 1080, 263 Ill. 205]. 


[b] As railroad corporation.—An 
interurban electric railway company 
incorporated and authorized to oper- 
ate a street railway for public con- 
veyance of passengers, mail, and ex- 
press, is a “railroad corporation,” 
within a statute requiring every rail- 
road corporation to erect and main- 
tain lawful fences on the sides of its 
road passing through cultivated 
fields. Riggs v. St. Francois County 
Ry. Co., 96 S.W. 707, 708, 709, 120 Mo. 


App. 335. 


49. Com’rs of Ross County v. Scio- 
to Valley Traction Co., 80 N.E. 176, 
177, 75 OhioSt. 548; Cincinnati, etc., 
R. Co. v. Poland, 10 OhioN.P.N.S. 617; 
North Texas Transfer, etc., Co. v. 
State,191 S.W. 550, 108 Tex. 235 [rev 
(Civ.App.) 169 S.W. 1045]. 


[a] “The distinction between the 
two classes (1) of railroads has been 
based, not only because of the pri- 
mary difference in the motive power 
used in the propulsion of their cars, 
but as well in the method or man- 
ner in which their business is car- 
ried on. ‘Commercial’ or ‘steam 
railroads’ as a class have, from an 
early period, been recognized as a 
distinct class, the business of such 
roads having been carried on in a 
manner peculiar to this elass of 
roads, and which ‘has been conducted 
in a materially different way from 
that in which the business of the in- 
terurban railroad business has been 
carried on. In their inception their 
trafic was of a wholly different na- 
ture and character than that of steam 
railroads. At first they were design- 
ed to cover territory not reached by 
the commercial or steam railroads, al- 
though in some instances for short 
distance they may have covered the 
same territory as did the steam rail- 
roads. But their traffic even in such 
tases was distinctively interurban 
and local in character. Then and since 
their traffic is designed to accommo- 
date rural territory in the same man- 
ner in which street railways serve the 
people of cities, the people in which 
localities not being able to use the 
steam railways in the same way. 
Their tariff or passenger charges were 
much less than that of steam roads 


because the cost of operation was 
less.” Cincinnati, etc., R. Co. v. Po- 
land, 10 OhioN.P.N.S. 617, 620. (2) 


The distinction is not in the motive 
power. ‘The test appears to be in the 
frequency of the service, and the 
frequency of the stops, as well as 
the character of the business which 
it carries on.’ State v. Lorain, ete., 
R. Co., 18 OhioN.P.N.S. 393, 396. 


50. Definition of: 
“Company” see 12 C.J. p 220. 
“Corporation” see Corporations § 1. 
“Railroad” see Railroads § 1. 


“Street” see Municipal Corporations § 
8597. 


become a earrier of goods.®® 
corporation;*°® and its rights and Habilities are to 


It is a quasi-public 


51. Holland v. Lynn, etc., R. Co., 
11 N.E. 674, 144 Mass. 425, 427 (stat- 
utory definition). 


[a] Traction motor company 
which operates a street railroad and 
leases the franchises of various rail- 
way companies and operates them on 
its own account exercises the fran- 
chises of a street railway company 
and enjoys the privileges granted to, 
and becomes subject to the liabilities 
imposed by law en, such companies. 
Philadelphia v. Philadelphia Trac- 
tion Co., 55 A. 762, 206 Pa.St. 35. 


52. People v. Detroit United Ry., 
173 N.W. 396, 207 Mich. 143. 


53. Reitz v. Evansville Terminal 
Ryi, 93" NE 283) 1 75cm Oi= Beawe 
Cook Inv. Co. v. Evansville Terminal 
Ry., 93 NE. 279, 175 Ind: 3 


54 Reitz v. Evansville Terminal 
Ry., (93 N-B. 283, 175. Ind. 7073) RY We 
Cook Inv. Co. v. Evansville Terminal 
Ry., 93 N.E. 279, 175 Ind. 3. 


55. Detroit v. Detroit United R, 
Co., 95 N.W. 736, 133 Mich. 608; John- 
son v. St. Louis United R. Co., 127 
S.W. 68, 227 Mo. 423. 


Public ntility in general see Public 
Utilities 51 C.J. p 1. 


56. Hannah vy. Metropolitan St. R. 
Co., 81 Mo.App. 78. 


57. Foster v. Curtis, 99 N.B. 961, 
213 Mass. 79, 42 L.R.A.N.S. 1188, 
Ann.Cas.1913E 116. 


58. Atty.-Gen. v. Pingree, 79 N.W. 
814, 120 Mich. 550, 46 L.R.A. 407. 


Internal inprovement in general see 
Improvement § 2. 


59. Cleveland v. Cleveland City R. 
Co.,.28 OhioCir:Ct. 373. 


Public improvement of streets see 
Municipal Corporations §§ 2267-3596. 


60. Highways in general see Hig'h- 
ways 29 C.J. p 353. 


61. Sparks v. Philadelphia & C. R. 
Co., 61 A. 881, 882, 212 Pa. 105, 


62. State v. Hartford St. R. Co., 56 
A. 506, 76 Conn, 174. 


63. Sun: Printing, ete., Assoc v. 
New York, 46 N.B. 499, 152 N.Y. 257, 
37 L.R.A. 788, 


64 See Carriers § 1035. ; 
65. See Carriers § 21. 
66. U.S.—Minneapolis St. R. Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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be construed and measured by the law applicable to 
It is also a “public service 
corporation”®® subject to state and municipal super- 
vision as such,*® and it holds special privileges, con- 
ferred in consideration of its providing public trans- 
portation facilities, as agent and trustee of the sov- 
ereign power.’° But at the same time, notwithstand- 
ing it 1s given corporate existence to enable it to 
provide the means of rapid transportation for the 
convenience of the people and the promotion of the 
public welfare,’ it is a private enterprise subject 
to such restrictions and regulations as the statutes 
may prescribe or the municipality is authorized to 


such corporations.®? 


impose. ‘7 


Protection of courts. A street railroad company 
is entitled to the same protection at the hands of the 
courts as the law affords individuals.7* 


Minneapolis, 155 F. 989. 


Ill.—People v. Suburban R. Co., 53 
N.E. 349, 178 Il. 594, 49 L.R.A. 650. 


Ind.—Evansville, S. & N. Ry. Co. v. 
Evansville & E. Electric Ry. Co., 98 


N.E. 649, 50 Ind.App. 502. 


Me.—Cameron y. Lewiston, ete., St. 
R. Co.,° 70 A. 534, 103 Me. 482, 125 
Am.S.R. 315, 18 L.R.A.N.S. 497. 


Mass.—Burgess v. City of Brockton, 
126 N.E. 456, 235 Mass. 95; Amesbury 
v. Citizens’ Electric St. R. Coa, 85 N. 
EB. 419, 199 Mass. 394, 19 L.R.A.N-S. 
865. 


Wis.—In re Milwaukee Electric 
Ry.wv& Light Co., 196 N.W.. 575, 182 
Wis. 182. 


Quasi-public corporations in gener- 
al see Corporations § 46. 


67. WPvansville, S. & N. Ry. Co. v. 
Evansville & E. Electric Ry., 98 N. 
KB. 649, 50 Ind.App. 502. 


68. See Corporations § 52 note 34 
{a} <(3). 


“Public service corporation” defined 
see Corporations § 52 note 34 [al]. 


69. Columbia Ry., Gas & Electric 
Co. v. State of South Carolina, 27 F. 
(2d) 52, 54, 59 A.L.R. 665 [aff 24 F. 
(2d) 828, 25 F.(2d) 329]. 


“Street car companies are public 
service corporations; that is to say, 
they owe their existence to the sov- 
ereign power, they exercise in the 
construction and maintenance of their 
lines the governmental power of emi- 
nent domain, they are created, it is 
true, for the purpose of making mon- 
ey for the owners, but they furnish 
labor to those seeking employment, 
and primarily they are created and 
organized in the interest of the pub- 
lic and are charged with the duty of 
so maintaining and conducting the 
enterprise under the supervision and 
control of the legislative and execu- 
tive authorities of the state and mu- 
nicipalities they serve, and are sub- 
ject to their police control as well in 
the matter of conducting their prop- 
erties as in the remuneration to be 
received by them therefor. They have 
conferred upon them special privileg- 
es in consideration of their provid- 
ing facilities for communication and 
intercourse with the public.”  Co- 
lumbia Ry., Gas & Electric Co. v. State 
of South Carolina, supra. 


Statutory and municipal regula- 
tions in general see infra §§ 227-258. 


70. Columbia Ry., Gas & Electric 
Co. v. State of South Carolina, 27 F. 
(2d) 52, 59 A.L.R. 665 [aff 24 F.(2d) 
$28, 25 F.(2d) 329]. 
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[§ 7] ©. Distinguished from Other Railroads.7* 
A “street railway company” is a kind of railroad 
company ;*> but while in some features there is a 
similarity between a steam or commercial railroad 
and a street railroad, in view of the distinguishing 
features of the latter,7® and of the difference of the 
main purposes and functions of the two classes of 
roads, the law recognizes a clear distinction between 
them,*”? and between a “street railroad company” 
and a “commercial railroad company;”7® and, al- 
though the words “railroad” and “street railroad” 
have, at present, a somewhat different significance 
than they had in the early development of these dif- 


ferent classes of railroads yet the general character 


71. North Chicago Electric R. Co. 
v. Peuser, 60 N.E. 78, 190 Ill. 67; Mat- 
ter of South Beach R. Co., 23 N.E. 
486, 119 N.Y. 141; Cleveland v. Cleve- 
land City, R.Co.,-23’ OhioCir.Ct. 373: 


Incorporation in general see infra 
§§ 8-17. 


72. Cleveland v. Cleveland City R. 
Co., 23 OhioCir.Ct. 373; Shepp v. Nor- 
ristown R. Co., 2 Pa.Dist. 679, 13 Pa. 
Co. 254. 


Statutory and municipal regulation 
in general see infra §§ 227-258. 


73. Jacquette v. Capital Traction 
ear 384 App.D.C. 41, 25 L.R.A.N.S. 
07. 


Corporation as person, resident, or 
citizen in general see Corporations §§ 
30-33. 


74, (Interurban railroad distin- 
guished see supra § 3. 


Jitney distinguished see Carriers § 
1034 note 76 [b]. 


75. Stafford Springs St. R.' Co. v. 
Middle River Mfg. Co., 66 A. 775, 80 
Conn, 37, 40. 


[a] “Railroad corporation,” as 
used in a statute relating to invest- 
ments of stock companies insuring 
against accident, has been held broad 
enough to include ‘‘street railway cor- 


porations.” In re Accident Company 
Investments, 16 Pa.Co. 312. 
76. See supra § 2. 


77. U.S.—Omaha, ete., St... RCo. v. 
Interstate Commerce Commn., 33 S. 
CE 2890.) 2o0KcUS.ie2 45800, p0 lanlmiuds 
1501, 46 L.R.A.N.S.2385; Greene v. 
Aurora,.R. Co, 157. F.. 85, .84-C.C.A. 
589; Massachusetts L. & T. Co. v. 
Hamilton, 88 F. 588, 32 C.C.A. 46. 


Conn.—Canastota Knife Co. v. New- 
ington Tramway Co., 36 A. 1107, 69 
Conn. 146. 


Fla.—Bloxham v. Consumers’ Elec- 
tric Light, etc., R. Co., 18 So. 444, 36 
Fla. 519, 51 Am.S.R. 44, 29 L.R.A. 
507. 


Jll.—Wilder v. Aurora, etc., Hlectric 
Tract. Co., 75 N.E. 194, 216 Ill. 493, 
526: Harvey v. Aurora, etc., R. Co., 
51 N.W. 168, 174 Ill. 295; Hartzell v. 
Alton, Granite & St. Louis Traction 
Co., 183 Il].App. 641 [aff 104 N.E. 1080, 
263 Ill. 205). 


Ky.—Louisville, etc., R. Co. v. Lou- 
isville City R. Co., 2 Duv, 175. 


Mich.—Ecorse Tp. v. Jackson, etc., 
R. Co., 117 N.W. 89, 153 Mich. 393. 


Minn.—State v. Duluth St. R. Co., 
78 N.W, 1032, 76 Minn. 96, 57 L-R.A. 
63. : 


of each is still distinguishable.?® 
ing the term “railroad” or “railway” is a generic 
term,®° and is broad enough to include a street rail- 


Technically speak- 


Mo.—Sams v. St. Louis, ete., R. 
ree, 73 S.W. 686, 174 Mo. 53, 61 L.R.A. 


Ohio.—State_ v. 
Co., 18 OhioCir.Ct. 
Dee. 212. 


Pa.—Shipley v. Continental RECO 
13 Phila. 128. 


Tex.—Rische v. Texas Transp. Co., 
66 S.W. 324, 27 Tex.Civ.App. 33. 


_la] “Where is a well-defined dis- 
tinction between the definitions of the 
words ‘railroad’ and ‘street railway.’ 
One is a word of general and extended 
meaning applying to all roads incor- 
porated under the general law. The 
other is local in its signification, re- 
ferring to transportation of a char- 
acter entirely different from that of a 
general railroad. One has always 
been held to impose an additional 
servitude upon a public way for which 
abutting owners were entitled to com- 
pensation; the other,. has 
been held to add no such burden.” 
Ecorse Tp. v. Jackson, etc., R. Co., 
ILT N.W..893), 158 Michs*3935" 39.8- 


[b] A “railroad” and a “street 
railroad,” or way, are, in both their 
technical and popular import, as dis- 
tinct and different things as “a road’ 
and “a street,’ or as “a bridge’ and. 
“a railroad bridge.’ Louisville, etc., 
RR. (Con ve. Wouisvilles City) Ri Co.,.2 
Duv. (Ky.) 175; Front St. Cable R. Co. 
v. Johnson, 25 P. 1084, 2 Wash. 112, 
DS Tes RAre coo os 


[c] It is difficult In some cases, 
owing to the fact that street railway 
companies have been gradually ex- 
tending the sphere and character of 
their operations, to determine ir 
what class a particular road belongs. 
but it does not obliterate the inherent 
difference between the main purposes 
and functions of the two classes. 
State v. Duluth Gas, ete., Co., 78 N. 
W. 1032, 76 Minn. 96, 57 L.R.A. 63. 


Dayton Traction 
490, 10 OhioCir. 


78. Arlington y. Central of Georgia 
Ri Coy b6" (SB) 104-5; Ole, 9127 Ga 
721. 

79. O’Malley v. Board of Com’rs of 


Riley County, 121 P. 1108, 86 Kan. 


752, %55,, Ann.Cas.1913C, 576. 
$0. See cases infra this note. 


[a] “The word ‘railroad’ is gen- 
eric. (1) and includes street railroads, 
narrow gauge roads, horse car com- 
panies, dummy lines, and street rail- 
roads operated by electricity.”  Sa- 
vannah T. & I. of H. Ry. v. Wil- 
liams, 43 S.E. 751, 117 Ga. 414, 419, 
61 L.R.A. 249 [quot Georgia Ry. & 
Blectrie Co. v, Joiner, 48 S.E. 336, 337, 
120 Ga. 905]. (2) “The word ‘rail- 
road’ is the generic term, while the 
word ‘street railroad’ applies to a 
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road,*! and may, of course, be so used as to mean 
a street railway,*®? but in ordinary popular usage, a 
commercial railroad is understood to be referred to 
by the term “railroad” or “railway,” unless it is 
qualified by the word “street” or other expression 
The distinction between a 
street railroad and an ordinary commercial railroad 


of similar import.®3 


‘species’ under the general term.” 
Shreveport Traction Co. v. Kansas 
City, etc., R. Co., 44 So. 457, 462, 119 
La. 759. (8) ‘“Generically the word 
‘railroad’ includes all roads upon 
which the carriages or cars have 
wheels Adapted to run and which in 
operation do run upon metallic rails.” 
O’Malley v. Board of Com’rs of Riley 
County, 121 P. 1108, 86 Kan. 752, 755, 
Ann.Cas.1913C 576. 


81. U.S.—Minneapolis St. R. Co. v. 
Minneapolis, 155 F. 989, 995. 


Ala.—Appel v. Selma Street, etc., 
R. Co., 59 So. 164, 177 Ala. 457. 


Cal.—San Francisco & S. M. Blec- 
tric R. Co. 'v. Scott, 75 P. 575, 142 Cal. 
222; Ferguson vy. Sherman, 47 P. 1023, 
116 Cal. 169, 178, 37 L.R.A. 622. 


Fla.—Bloxham y. Consumers’ Hlec- 
tric Light, etc., 18 So. 444, 36 Fla. 
519, b1 Am.S.R, 44, 29 L.R.A. 507. 


Ga.—Georgia Ry. & Electric Co. v. 
Joiner, 48 S.E. 336, 337, 120 Ga. 905. 


La.—Shreveport Traction Co. 
Kansas City, ete., R. Co., 44 So. 45 
119. a*759. 


Minn,.— Funk v, St. Paul City R. Co., 
63 N.W. 1099, 61 Minn. 435, 52 Am.S. 
R. 608, 29 L.R.A, 208. 


82. Fidelity L. & T. Co. v. Doug- 
las, 73 N.W. 1039, 104 Iowa 532. 


83. McLeod  v. Chicago, etc., R. 
Co., 101 N.W. 77, 125 Iowa 270; Fi- 
delity L. & T. Co. v. Douglas, 73 N. 
W. 1039, 104 Iowa 532; State v. Du- 
luth St. R. Co., 78 N.W. 1032, 76 Minn. 
96; 57, LRA‘ 63. 


[a], “According to common popu- 
lar usage the word ‘railroad,’ without 
any qualifying or explanatory prefix, 
is generally understood as referring 
exclusively to ordinary commercial 
railroads, used for the transportation 
of both passengers and freight, and 
whenever street railroads are refer- 
red to the word ‘street’ is prefixed.” 
Funk v. St. Paul City R. Co., 63 N. 
W. 1099, 61 Minn. 435, 442, 52 Am. 
S.R. 608, 29 L.R.A. 208. 


84. Williams v. City Electric St. 
R. Co., 41 F. 556; Diebold v. Ken- 
tucky Traction Co., 77 S.W. 674, 117 
Ky. 146, 25 Ky.L. 1275, 111 “Am.S.R. 
230, 63 L.R.A. 637; Briggs v. Lewis- 
ton, etc., Horse R. Co., 10 A. 47, 79 
Me. 3638, 1 Am.S.R. 316. 


[a] Word “railway” may include 
railroads operated by steam as well 
as those whose cars are propelled by 
some other power, yet it is common 
knowledge that such corporations as 
belong to the latter class are usually 
operated as street railways for lo- 
cal convenience. Thompson-Houston 
Hlectric Co. v. Simon, 25 P. 147, 20 
Or. 60, 23 Am.S.R. 86, 10 L.R.A. 251. 


Motive power immaterial as distin- 
guishing feature of street railroad see 
supra § 2. (at 

Motive power generally see infra §§ 
193-198. 


85. U.S.—Williams v. City Electric 
St7RwiCo., 41 F. 556. 


flowa.—Anhalt v. Waterloo, C. F. 
& N. Ry. Co., 147 N.W. 928, 9381, 166 
Iowa 479. 
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Ky.—Diebold v. Kentucky Traction 
Co., 77 S.W. 674, 117 Ky. 146, 25 Ky. 
L. 1275, 111 Am.S.R. 230, 63 L.R.A. 
637. 


Me.—Briggs v. Lewiston, _ etce., 
Horse R. Co., 10 A. 47, 79 Me. 363, 1 
Am.S.R. 316. \ 


Minn.—Minneapolis, St. P., R. & D. 
Electric Traction Co. v. City of Min- 
neapolis, 145 N.W. 609, 124 Minn. 351, 
50 L.R.A.N.S. 143. 


Ohio.—State v. Dayton Traction 
Co;, 18 OhioCir.Ct: 490, 10 OhioCir. 
Dec. 212. 


[a] Statements of distinctions.— 
(1) “Railroads now exist in great 
variety, as regards motors and motive 
power, the size and style of cars and 
coaches, and methods of operation 
and construction. It is probable that 
these variations will be multiplied in 
the coming years. It is doubtful 
whether any permanent and satisfac- 
tory classification can now be made. 
There has been a general concurrence, 
however, in embracing all railreads 
in two divisions or classes: (1) Com- 
mercial railroads, and (2) street rail- 
roads. Commercial railroads embrace 
all railroads for general freight and 
passenger traffic between one town 
and another or between one place and 
another. So far they have not been 
successfully operated, to any extent 
at least, except by steam. ‘l‘hey are 
usually not constructed upon the pub- 
lic streets or highways, except for 
short distances. ‘Street railroads’ 
embrace all such as are constructed 
and operated in the public streets for 
the purpose of conveying passengers, 
with their ordinary hand luggage, 
from one point to another on the 
street.” Wilder v. Aurora, De Kalb 
& R. Electric Traction Co., 75 N.E. 
194, 206, 216 Ill. 493. (2) The tracks 
of a street railroad “‘conform to the 
established grade of the highway. It 
nas no exclusive privilege as to their 
use. Its mode of using the street 
does not necessarily or naturally ren- 
der that part of it’ which it occupies, 
whethsr by its tracks or by the poles 
and wires, impassable or seriously in- 
convenient for ordinary travel See 
though undoubtedly electric roads do 
approach steam roads more and more 
in construction and in the manner of 
operation.” Canastota Knife Co. v. 
Newington Tramway Co., 36 A. 1107, 
69 Conn. 146, 152. (3) ‘The track of 
the steam road in a street is general- 
ly so laid as to exclude vehicles pass- 
ing along it and from crossing except 
at places specially provided, and in 
its operation the running of the 
trains drives traffic from the streets 
and tends to destrey the use for 
which the street was acquired, while 
a street railway is so constructed and 
operated as not to destroy, but to fa- 
cilitate, the use of the street.” .State 
vy. Dayton Traction Co., 18 OhioCir.Ct. 
490, 10 OhioCir.Dec, 212. To same 
effect Canastota Knife Co. v. New- 
ington Tramway Co., supra. (4) 
“Speaking generally a street railway 
is local, derives its business from the 
streets along which it is operated, 
and is in aid of the local travel on 
those streets, while a commercial 
railway usually derives its business, 
either directly, or indirectly through 
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is not alone in the motive power used,®* but is in 
the manner of construction and operation.*®® 
been held that the distinctive and essential feature 
of a street railroad, considered in relation to other 
railroads, is that it is a railroad for the transporta- 
tion of passengers and not of freight ;** but in view 
of the reeent development of street railroads there 


It has 


connecting rouds, from a large area 
of territory, and not from the travel 
on the streets of those cities .. .- 
along which they happen to be con- 
structed and operated.” State v. Du- 
luth St. R. Co., 78 N.W. 1032, 76 Minn. 
96, 107, 57 L.R.A. 68. 


[b] Railroads held not street rail- 
roads.—(1) A railway company which 
carries no passengers between streets, 
but, with the city as a terminus, op- 
erates an electric line from place to 
place, stopping and gathering busi- 
ness only at terminal or regular way 
stations, is a commercial and not a 
street railway. Minneapolis, St. P., 
R. & D. Electrie Traction Co. v. City 
of Minneapolis, 145 N.W. 609, 124 
Minn. 351, 50 L.R.A.N.S. 143: © (2) A 
company organized to carry freight 
and passengers for a distance of about 
one mile, entirely in a city, running 
by tunnel from a terminal station, 
thence under a street and under a riv- 
er to an interstate boundary line, 
without any access to, or exit from, 
its railroad other than at the termi- 
nus, the motor power. to be electric- 
ity, is not a street railway, and may 
be incorporated as a railroad. Sparks 
v. Philadelphia, ete., R. Co., 14 Pa. 
Dist. 189. (3) Where a company or- 
ganized under the general railroad 
law builds a road in the streets of a 
city, as organized by an ordinance 
thereof, to carry freight from manu- 
facturies not otherwise accessible by 
steam railroads, and the road is op- 
erated as a Steam railroad in connec- 
tion with the road of the lessee, it is 
subject to taxation as a “railroad” 
and not as a “street railway.’ City 
of. Detroit v. Detroit Mfrs.’ R. R., 113 
N.W. 365, 366, 149 Mich. 530. (4) A 
commercial railroad, cannot be re- 
garded as a street railroad, by reason 
of the fact that a part of its main 
line is located on one of the streets 


of a city. Chicago & S. Traction Co. 
v. Illinois Cent. R. Co., 92 N.E. 5838, 
246 Ill. 146. 

Construction, maintenance, and 


egempaeat generally see infra §§ 1432- 


Method of construction and opera- 
tion as distinguishing feature of 
street railroad see supra § 2 


86. Cal—Montgomery v. Santa 
Ana & Westminster R. Co., 37 P. 786, 
ee Cal. 186, 43 Am.S.R. 89, 25 L.R.A. 

54. 


Tll.— Aurora v. Elgin, ete., Traction 
Co., 81 N.E) 544, 227 Til. 485,°118° Ami 
S.R. 284 [rev 128 Ill.App. 77]; Spalda- 
ing v. Macomb, etc., R. Co., 80 N.E. 
327,225 IN. 685. 


Ky.—Louisville, ete., R. Co. v. Lou- 
isville City R. Co., 2 Duv. 175. 


Mo.—Hannah v. Metropolitan St. R. 
Co., 81 Mo.App. 78. 


Or.—Thompson-Houston Electric 
Co. v. Simon, 25 P. 147, 20 Or. 60, 23 
Am.S.R. 86, 10 L.R.A. 251. 


Tex.—Scott v. Farmers’, ete., Nat. 
ponbces S.-W. 7, 97 Tex. 31, 104 Am. 


ier wee to carry freight see infra § 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is now no such inherent distinction.87 


As used in constitutional and statutory provisions 
relating to railroads,’* where there is doubt as to 
the true meaning of the term “railroad” or “rail- 
way,” the legislative intent is to be determined from 
the circumstances and the whole body of the legis- 
tation bearing on the question,®® and as so construed 
may or may not include a street railroad according 
to the purpose and intention of the particular stat- 
Some courts emphasize the 
similarity between the two kinds of railroad, and 
the word “railroad” as used in a statute includes a 
street railroad, unless there appears from the title 


ute or ordinance.®® 


87. Michigan Cent. R. Co. v. Ham- 
mond, 83 N.E. 650, 42 Ind.App. 66; 
State v. Dayton Traction Co., 18 Ohio 
Cir.Ct. 490, 10 OhioCir.Dec. 212; Gal- 
veston H. & S. A. R. Co. v. Houston 
Hlectric Co., 122 S.W. 287, 290, 57 
Tex.Civ.App. 170. ° 


[a] Electric railway carrying mail, 
persons, and property is a street rail- 
way and not a_ “commercial” one. 
Michigan Cent. R. Co. v. Hammond, 
83 N.B. 650, 42 Ind.App. 66; Galves- 
ton, H. & S. A. Ry: Co. v. Houston 
Electric Co., 122 S.W. 287, 57 Tex.Civ. 
App. 170. 


88. See constitutional and statu- 
tory provisions. 


89. Massachusetts L. & T. Co. v. 
Hamilton, 88 F: 588, 32 C:C.A. 46; 
San Francisco & S. M. Electric R. Co. 
V. Seott, *75.P. 575, 576, 142 Cal. 222; 
Stafford Springs St. R. Co. v. Middle 
River Mfg. Co., 66 A. 775, 80 Conn, 
37, 40. And see cases infra note 90. 


90. U.S.—Massachusetts L. & T. 
Co. v. Hamilton, 88 F. 588, 32 C.C.A. 
46; Omaha Horse R. Co. v. Cable 
Tramway Co., 30 F. 324. 


Ala.—-Appel v. Selma St., ete, R. 
Co., 59 So. 164, 177 Ala. 457 


al. 
Cal.——San Francisco & S. M. Elec- 
tric R::Co. v. Scott, 75 Pi 575, 576,142 
Cal. 222; Ferguson v. Sherman, 47 P. 


1023, 1025, 116 Cal. 169, 37 L.R.A. 622. 


Fia.—State v. Burr, 84 So. 61, 79 
Fia. 290; Bloxham vy. Consumers’ 
Hlectric Light, ete., Co., 18 So. 444, 36 
Fla. 519, 51 Am.S.R. 44, 29 L.R.A. 507. 


Ga.—Georgia Ry., etc., Co. v. Join- 
er, 48 S.E. 336, 120 Ga. 905; Cordray 
v. Savannah, etc., R. Co., 43 S.E. 755, 
117 Ga. 464; Hill v. Rome St. R. Co., 
28 S.E. 631, 101 Ga. 66. 4 


Ill. Chicago v. Evans, 24 Ill. 52. 


Iowa.—Fidelity L. & T. Co. v. Doug- 
las, 73 N.W. 1039, 104 Towa 532; 
Freiday v. Sioux City Rapid Transit 
Co., 60 N.W. 656, 657, 92 lowa 191, 26 
L.R.A. 246. 


Mass.—Holland v. Lynn, etc, R. 
_Co., 11 N.E. 674, 144 Mass. 425. 
Minn.—Funk v. St. Paul City R. 


Co., 63 N.W. 1099, 61 Minn. 435, 52 
Am.S.R. 608, 29 L.R.A. 268. 


Mo.—Westerman vy. Supreme Lodge 
Knights of Pythias, 94 S.W. 470, 488, 
196 Mo. 670, 5 L.R.A.N.S. 1114; 
Sams v. St. Louis, ete., R. Co., 73 S.W. 
686, 174.Mo. 58, 61 L.R.A. 475; Riggs 
y. St. Francois County R. Co., 96 S.W. 
707, 120 Mo.App. 335. 

N.J.—Conover v. Public Service R. 
Co., 78 A. 187, 80 N.J.L. 681. 

Ohio.—Massillon Bridge Co. v. Cam- 
bria Iron Co., 52 N.E. 192, 193, 59 Ohio 
St. 179; Dayton, etc., R. Co. v. Dayton, 
ete., Tract. Co.,.26 OhioCir.Ct. 1. 

Pa.—Cheetham v. McCormick, 35 A. 
631, 178 Po. 186. 


Ont.—Re Toronto, 26 Ont.L. 225, 21 


STREET RAILROADS 


motive power ;°® 
general railroad 


Ont.W.R. 723. 


[a] Street railroad has been held 
included in the term “railroad” or 
“railway” as used in a constitutional 
or statutory provision: (1) Against 
railroad corporations issuing stock 
for less than its par value which shall 
be actually paid in cash. Cheetham 
v. McCormick, 35 A. 631, 178 Pa. 186. 
(2) Authorizing consolidation of rail- 
road companies. See infra § 215. (3) 
Prohibiting the obstruction of railroad 
tracks. See infra § 524. (4) Requir- 
ing corporations operating steam or 
electrie railways to report to the sec- 
retary of internal affairs. the number 
of miles operated and the number of 
miles between stations. In re Elec- 
tric St. Rys., 16 Pa.Dist. 618. 


[b] Street railroad has been held 
not included in the term “‘railroad” or 
“railway” as used in a constitutional 
or statutory provision: (1) As to 
physical valuation. State v. Omaha 
& C. B. St. R. Co., 148 N.W. 946, 96 
Neb. 725. (2) Authorizing condem- 
nation of land for right of way. See 
Eminent Domain § 25 note 65 [g]. 
(3) Authorizing one railroad to con- 
nect with another. . Norristown Pass. 


RR.» Co: .v.,.Citizens Pass... R..).Co:, 
Montg. Co. (Pa.) 119. (4) For. ap- 
pointment of railroad police. In re 


Allentown, etc., Transit Co., 11 Pa.Co. 
438. (5) Forbidding issuance of any 
bonds except for money, labor, or 
property actually received and applied 
to the purposes for which such cor- 
poration was created. State ex rel. 
Tyrrell v. Lincoln Traction Co., 134 
N.W. 278, 281, 90 Neb. 535. (6) Giv- 
ing a lien on a “railroad” to laborers 
and materialmen. See infra §, 219. 
(7) Giving an exclusive franchise to 
operate a “railroad” between certain 
points. Louisville, etc., R. Co. v. Lou- 
isville City R. Co., 2 Duv. (Ky.) 175. 
(8) Making a judgment against any 


railway corporation for injury to per- 


son or property a lien superior to that 
of prior mortgages. See infra § 219. 
(9) Making liable to special assess- 
ment for street improvements the 
right of way of any railroad company 
fronting or abutting on a city street. 
Des Moines City Ry. Co. v. City of 
Des Moines, 159 N.W. 450, 455, 183 
Iowa 1261, L.R.A.1918D 839. (16) Re- 
quiring separate coaches for the dif- 
ferent races. South Covington & C. 
St. Ry. Co. v. Commonwealth, 205 
S.W. 603, 181 Ky. 449 [aff 40 S.Ct, 
378, 252 U.S. 399, 64 L.Ed. 631, and 
40 S.Ct. 381, 252 U.S. 408, 64 L.Ed, 


637. And see generally Railroads § 
976. 
[ce] A city ordinance which by its 


terms relates exclusively to railroads 
on which cars are moved by locomo- 
tives propelled by steam and which 
regulate the running, speed, and en- 
gines within the city’s limits has no 
application to a street railroad. Hill 
vy. Rome St. R. Co., 28 S.E. 631, 101 
Ga. 66. E 


[d] “Every railroad corporation,” 
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of the act, its purpose, or context, something to in- 
dicate the contrary.?1 
dissimilarity and hold that the term “railroad” or 
“railway” without qualification does not include a 
street railroad,®? unless the intention to do so is 
apparent from the general legislation on the subject 
or the context of the particular statute.®? 


Elevated railroad. It has been held that an ele- 
vated railroad is included in the term “railroad cor- 
poration” as used in a general railroad act;®* and 
that 1t is not a street railroad where steam is its 


Other courts emphasize the 


or where it is organized under a 
act, notwithstanding its business, 


as used in a statute requiring cattle 
guards, includes a_ street railroad 
Where its tracks cross country roads. 
Evans v. Utica Valley R. Co., 89 N.Y.S. 
1089, 44 Misc. 345. 


[e] Statutes modifying or abro- 
gating fellow-servant doctrine in re- 
Speet of railroad corporations or rail- 
road employees have been held to in- 
clude street railway corporations in 
some states, but not in others. -See 
Master and Servant, § 777. 


lf] In New York Railroad L. 
(1890) ce 565 covers the subject of 
both steam and street surface rail- 
roads, and although arts I, II, and III 
of sueh law cover steam roads, and 
art IV relates solely to street sur- 
face roads, the legislature apparently 
intended, while specifically making 
street surface roads the subject of 
the provisions of art IV, that they 
should also be subject to the provi- 
sions of the other articles as far as 
the latter were necessary and ger- 
mane. Matter of Brooklyn, etc. R. 
Co., 77 N.B. 994, 185 N.Y. 171. 


91. Omaha, ete., St. R. Co. v. In- 
terstate Commerce Commn., 33 S.Ct. 
890, 230 U.S. 324, 57 L.Hd. 1501, 46 
L.R.A.N.S. 385; Shreveport Tract. 
Co. v. Kansas City, ete., R. Co., 44 So. 
457,119 La. 759; Philadelphia v. Phil- 
adelphia Traction Co., 55 A, 762, 206 
Pa. 35; Ramirez v. Ponce R., etc., Co., 
5 Porto Rico Fed. 353. 


[a] Where either of the words, 
“railroad” or “railway,” is used in a 
statutory or constitutional provision, 
and the context is without indication 
that a particular kind of road is in- 
tended, the provision will be held ap- 
plicable to every species of road em- 
braced in the general sense of the 
word used. Gyger v. Philadelphia 
City Pass.'R.. Co.,,20 A. 399, 1386 Pa: 
96, 9 L.R.A. 369. 


92. Omaha, etc., St. R. Co. v. In- 
terstate Commerce Commn., 33 S.Ct. 
890, 230 U.S. 324, 57 L.Ed. 1601, 46 
L.R.A.N.S. 385; Kansas City, 
R. Co. v. Board of R. Comrs., 
755, 73 Kan. 168, 170; Helena Light, 
etc., Co. v. Helena, 130 P. 446, 47 Mont. 
18, 35 [cit Cyc]. 


98. Omaha, ete., St. R. Co>v. In- 
terstate Commerce Commn., 33 S.Ct. 
890, 230 U.S. 324, 57 L.Ed. 1501, 46 
L.R.A.N.S. 385; Kansas City, etc., 
R. Co. v. Board of R. Comrs,, 84 P, 
755, 73 Kan. 168; Helena Light, ete., 
Co. v. Helena, 130 P. 446, 47 Mont. 18, 
sou Leit Cyc]: 


94. Manhattan Ry. Co. v. Astor, 
107 N.Y.S. 666, 667, 56 Misc. 353. 


95. See case infra this note. 


[a] Blevated steam railroad (1) is 
not a street railway within the mean- 
ing of a statute providing for the 
compensation of owners of lots abut- 
ting on a street in which a railroad, 
but not a street railway, may be Jaid. 
Freiday v. Sioux City Rapid Transit 
Co., 60 N.W. 656, 92 Iowa 191, 26 L. 
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by municipal regulation, is limited to carrying pas- 
sengers.°* But on the other hand it has been held 
that, although such a road is authorized to use steam 
as a motive power, where its route lies almost ex- 


STREET RAILROADS 
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[§§ 7-8 


elusively through the public ways, and its purpose 
is to give more rapid transit to street travel, it is 
in substance an elevated street railway.®* 


Il, STREET RAILROAD COMPANIES OR CORPORATIONS®® 


[By Henry H. Sxyzes] 


[§ 8] A. Incorporation and Organization in Gen- 
eral.°® The incorporation and organization of a 
street railroad corporation is governed by the rules 
of law regulating the organization of corporations 
in general,’ except in so far as affected by special 
statutory provisions relating to street railroad com- 
panies.? In order that a street railroad company 
may be entitled to corporate existence, as a legal 
entity, with the right to own, construct, and operate 
a street railroad, it must be incorporated or organ- 
ized in compliance with the laws of the state regu- 
lating the organization of such a corporation,® such 
as in regard to the minimum number of persons who 
may unite to form the corporation;* and, where an 
application for a charter is in conformity with the 
requirements of the statute, it should be granted.® 


Under general or special statute. As the term 
“railroad” or “railway” is a generic term sufficiently 
broad to include street railroads,® a street railroad 
company, in the absence of a special statute, may 
be incorporated under a general railroad incorpora- 
tion act,’ and a street railway and an electric rail- 
road designed to run beyond the municipal limits 
may be incorporated under the same charter.’ It 
has also been held that a street railroad company may 
be organized under a statute providing for the in- 
corporation of industrial corporations generally.® 
Where, however, special statutory provision is made 
for the organization of street railroad corporations, 
the general railroad law does not apply to the for- 
mation of a street railroad company,’® and, unless 
the right to do so is authorized by statute, a com- — 


R.A. 246. (2) Rights and remedies of 
abutting owners see infra §§ 137-142. 


96. Metropolitan West Side Elec- 
tric R. Co. v. Chicago, 104 N.E. 165, 
261 Ill. 624; Knopf v. Lake Street El. 
R. Co., 64 N.E. 340, 197 Ill. 212. See 
Chicago v. South Side El. R. Co., 183 
Tll.App. 181, 185 (where the court 
said: “The term ‘street railways,’ in 
general and in the general and popu- 
lar use does not include elevated rail- 
roads”). 


[a] Street railway distinguished 
from elevated railroad, as to power to 
condemn property. Chicago v. South 
Side Hl. R. Co., 183 Ill.App. 181. 


97. McGilvery v. Boston El. R. Co., 
86 N.E. 893, 200 Mass. 551. 


98. Organization, existence, 
functions of: 


Corporations in general see Corpora- 
LIOnSTEs Codie Pil. 


Railroads in general see Railroads §§ 
11-71. 


99. Consolidation of street railroad 
corporation see infra §§ 215-217. 


1. See Corporations §§ 53-119. 
2. See statutory provisions. 


[a] ‘Becovery of guaranty fund.— 
In view of Gen. Corp. Act § 117, and 
25 Del. L. c 51, approved April 7, 1909, 
an electric railway company is not 
entitled to recover from the state 
treasurer the guaranty deposits made 
with him, pursuant to Gen. Corp. Act 
§ 108 (Gen. Corp. Act [1899] § 105), 
where no mileage was completed and 
depositor cannot complete the work. 
Bene rece v. Moore, 82 A. 963, 9 Del. 

h. 


[b] Bequiremert of consent to use 
of streets does not make consent a 
condition precedent to the granting of 
a charter to a street railroad com- 
pany but only to the exercise by the 
company of the charter power to con- 
struct its railway upon the streets of 
the city. Brown vy. Atlanta, R., ete., 
Co., 89 S.B. 71, 113 Ga. 462. 


3. Ind.—Smith v. Indianapolis St. 
R. Co., 68 N.E. 849, 158 Ind. 425. 


Mass.—American Steel, etc., Co. v. 
Bearse, 80 N.E. 623, 194 Mass. 596. 


and 


N.Y.—Matter of Union El. R. Co., 
19 N.E. 664, 112 N.Y. 61, 2 L.R.A. 359. 


Pa.—Kincaid v. Mahoning Valley R. 
GCo:, 25. PaiCo. 545. 


Tex.—Aycock v. San Antonio Brew- 
ing Assoc., 63 S.W. 953, 26 Tex.Civ. 
App. 341. 


[a]. Presumption.—It will be pre- 
sumed, in an action against a street 
railroad corporation, that it was in- 
corporated under a general statute of 
the state for the incorporation of such 
companies. Smith v. Indianapolis St. 
R. Co., 63 N.E. 849, 158 Ind. 425. 


4 Atty.-Gen. v. New York, 10 N. 
Y.Super. 119 [rev on other grounds 
14 N.Y. 506, 67 Am.D. 186]. 


[a] Rule applied.—An ordinance 
granting a franchise to certain per- 
sons and authorizing them, no mat- 
ter how small their number, to be- 
come incorporated at any time, under 
the general railroad act, although the 
road may have been previously con- 
structed, is void, where the act itself 
does not allow an incorporation after 
completion of a road, or of a less num- 
ber than twenty-five persons. Atty.- 
Gen. v. New York, 10 N.Y:Super. 119 
[rev on other grounds 14 N.Y. 506, 67 
Am.D. 186]. 


5. In re Pittsburg 
St) Rw Co, 12 Pa.Dist. 
151. 


6 See supra § 7. 


7. Minneapolis St. R. Co. v. Min- 
neapolis, 155 F. 989 [mod on other 
grounds 30 S.Ct. 118, 215 U.S. 417, 54 
L.Ed. 259]; Wilmington City R. Co. 
v. People’s R. Co., (Del.) 47 A. 245; 
Lieberman v. Chicago Rapid Transit 
RistCoge OLN CB. rb4ened 4 TT ao. 
Shreveport Traction Co. v. Kansas 
City, etce., R. Co., 44 So. 457, 119 La. 
T59% 


Rapid Transit 
454, 28 Pa.Co. 


[a] Elevated way.—A statute, au- 
thorizing the organization of a com- 
pany for the purpose of constructing 
an elevated way or conveyor, does not 
affect the organization of a company, 
under the general railroad law, for 
the construction of an elevated rail- 
road. Lieberman v. Chicago, etc., R. 
Co., 30 N.B. 544, 141 Ill. 140. 


| railroads. 


[b] In New York (1) L. (1890) 
ce 565, as amended by L. (1892) c 676, 
relative to the incorporation of rail- 
road companies, attempted, as far as 
possible, to establish a complete sys- 
tem under which all kinds of railroads 
could be operated and the public in- 
terest subserved, whether such rail- 
roads were street or electric surface 
Stillwater, etc., R. Co. v.- 
Boston, etc., R. Co., 64 N.E. 511, 171 
N.Y. 589, 59° LeReAS 489.0 (2) -inere— 
quiring that the certificate of incor- 
poration shall state the kind of road 
to be built or operated and, if a street 
surface railroad, the names and de-= 
scription of the streets, avenues, and 
highways in which the road is to be 
constructed, these laws provide arti- 
cles of incorporation for all kinds of 
railroads for public use, including 
steam railroads, street surface and 
electric roads. Stillwater, etc., R. Co. 
v. Boston, ete., R. Co., supra. 


[ec] In territory which, under acts 
of congress of 1867 (14 U.S.St.atL. 
426) and 1872 (17 U.S.St.atL. 390), 
is prohibited from granting private 
charters or’ special privileges, the 
right to construct and operate a street 
railroad cannot be granted except by 
general law. Denver, ete, R. Co. v. 
Denver City R. Co., 2 Colo. 673. 


8 Shreveport Traction Co. v. Kan- 
Se ote etc.; R. Co., 44 So. 457, <119 


9. New York Cent: Trust Co. -v. 
Warnen;? 12142 R 032350 58: CC. Aros s 
[cert den 24 S.Ct. 841, 191 U.S. 568, 
48 L.Ed. 305]. 


10. Huntington v. Curry, 112 P. 
5838, 14 Cal.App. 46%; Gillette v. Au- 
Bane Ry. Co:8)' N.E,, 1005, °228 5 mie 


[a] Im New York (1) Gen. Rail- 
road Act (L. [1850] c¢ 140) had no 
application to the construction of 
street railroads. Matter of New York 
Dist. R. Co., 14 N.E. 187, 107 N.Y. 42; 
New York Cable Co. v. New York, 10 
N.E. 332, 104 N.Y. 1. (2) But a cor- 
poration could be organized under 
that act for the construction of a 
horse railroad in the streets of a city 
other than New York City. People’s 
Rapid Transit Co. v. Dash, 26 N.E. 25, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


Re et oe ee BROT See NC ME en a ee ey ee 


‘ 
x 


§§ 8-9] 


é 


pany formed under such law cannot construct or 
operate a street railway,!? except where it was or- 
ganized prior to the street railroad act, and is rec- 
ognized as valid by such act.12 But the right of a 
company organized under a street railroad statute 
to construct and operate a street railroad is not af- 
fected by the fact that the statute also contains pro- 
visions which are usually inserted in special charters 
granted to railroad companies.!? 


Special charter. Where a general law relating to 
the incorporation of railroad companies does not 
apply to street railroads, the legislature may grant 
a special charter to a street railroad company,'* and 
in doing so may authorize it to extend its line be~ 
yond the limits of the town or city in which it is to 
be located.t> Where a general law is passed by the 
legislature, giving its consent to the continued ex- 
istence of street railroad companies previously or- 
ganized under special charters, a prior specially 
chartered company, after its acceptance of the pro- 
visions of the statute, becomes a de jure corpora- 
tion, with all the powers granted in the charter,*® 
or conferred by the general law,17 without procuring 
a reincorporation under the ‘general law;1® and 
this rule applies, although the charter may have 
been originally granted unlawfully?® or under an in- 
valid statute.?° 


Organization by purchaser.?1 A statutory provi- 
sion authorizing the purchaser of a street railroad 
at a judicial sale to organize a corporation is not 
limited to the first or immediate purchasers at such 


35 PeNex.. 93: VOC R Ay 7285-—Iniire 12. 
Washington 'St., etc., R. Co., 22 N.E. 
356, 115 NY. 442, (3) L. (1860) e 10 
took away the authority to construct 
an underground street railway in the 
city of New York under the General 14. 
Railroad Act of 1850, assuming that | Ga. 370 
the latter statute conferred such au- 15 
thority. Matter of New York Dist. ; 
R. Co., supra. (4) By amendments in 16. 
1880 and 1887 of this statute, corpora- 
tions for the construction of either 
surface or elevated railroads in the 
Streets of the city of New York may 
not be so formed. People’s Rapid 
Transit Co. v. Dash, supra; Schaper 
v. Brooklyn, ete., R. Co., 26 N.E. 311, 17. 
124 N.Y. 630, 3 Silv.A. 335; 
Forty-Second St., etc. R. Co., Pa. 102. 
N.Y.S. 762, 52 Misc. 46. (5) Prior to is. 
the passage of Gen. Surface Act (L. 
[1884] c 252) a corporation could be 
legally organized under Rapid Transit 19. 
Act (L. [1875] c 606) as a street sur- 
face railroad to be operated by any 20 
power than animal power. New York . 
Cable Co. v. New York, 10 N.E. 332, 
104 N.Y. 1. 

11. Jersey City v. North Jersey St. 


R. Co. 67 A: 113, 74°N.J.Law 774; | 217. 
Tallon v. Hoboken, 37 A. 895, 60 N.J. 22. 


Pa. 102 
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Jersey City v. North ee St. 
R. Co., 67 A. 113, 74 N.J.Law 774 


i3;.. Paterson Re Co:. v. Grindy. 26 


A. 788, 51 N.J.Eq. 213. 23. 
Dieter v. Hstill, 22 S.B. 622, 95 


Dieter v. Estill, supra. 33: 


Brown v. Atlanta R., etc., Co., 
39 S.E. 71, 113 Ga. 462; 
We Reading City Passenger Ry. Co., on 
A. 474, Gece: 167 Pa. 102. 

De jure and de facto cerporations [a] 
distinguished see Corporations § 215. 
Berks County v. Reading City 


Passenger R. Co., 31 A. 474, 663, 167 


Keene Electric R. Co.’s Pet., 41 
A. 775, 68 N.H. 434. 


Brown v. Atlanta R.,, ete., Co., 
39 S.E. 71, 118 Ga. 462. 


Berks County v. Reading City 
Passenger Ry. Co., 31 A. 474, 663, 167 
21. Consolidation see infra §§ 215- 


Birmingham R., 
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sale, but extends to subpurchasers;?2 and, where 
such subpurchasers, in compliance with the ‘statute, 
organize a corporation and transfer all the rights, 
powers, privileges, and franchises held by the origi- 
nal street railroad, the later company is entitled 
to exercise all of the rights, privileges, and franchis- 
es previously granted to the original corporation.?# 


[§ 9] B. Certificate or Articles of Incorporation.?* 
The certificate or articles of incorporation must com- 
ply with all the statutory requirements for a street 
railroad company,?° such as in regard to the board 
or officer by whom they may be made,?® as to con- 
taining provisions relating to forfeitures,?7 as to 
deseribing the plan and mode of construction,?® 
and as to stating with reasonable certainty the ter- 
mini and route of the proposed road,?° although a 
more specific designation of the termini may be dis- 
pensed with by a later act of the legislature which 
recognizes the company as a valid existing corpora- 
tion.2®° Where the filing of the articles of associa- 
tion is regarded merely as a preliminary step to the 
obtaining of a charter, the incorporators have no 
standing as a corporation until letters patent are is- 
sued;*1 but, where the statute provides that the 
persons associated constitute a corporation from the 
time of filing a proper certificate in the office of the 
secretary of state,*? it is not necessary that stoek 
be issued or paid up before a valid organization can 
be effected or corporate action be taken.3? When 
accepted by the company the charter becomes a con- 
tract,24 and the company thereby consents to be 


Co., 15 N.E. 882, 109 N.Y. 32; New 
York Cable Co. v. New York, 10 N.E. 
3382, 104 NI. 1: 


New York Cable Co. v. New 
York, supra 
29. eoitrat Ri;*-etc., “Cos ve New. 


York, ete., R. Co., ASN 490, 72 Conn. 
State v. Lincoln St. R.- Co., 114 
N.W. 422, 80 Neb. 333, 14 L.R.A.N.S. 
336 [motion den 118 N.W. 326, 80 Neb. 
352]; Webb v. Forty-Second St., etc., 
R. Co., 102 N.Y.S. 762, 52 Misc. 46. 


Description held sufficient.—A 
charter which describes a terminus as 
a convenient point, where connection 
can be made with a certain named 
railroad, is sufficient, although the 
railroad named is afterward abandon- 
ed and connection cannot be made 
with it. Central R., etc., Co. v. New 
fe etc., R. Co., 43 A. 490, 72 Conn. 


Berks County 


[b] Slight change from route spec- 
ified in the articles of association may 
be allowed by the board of railroad 
commissioners ynder New York Rail- 
road L. § 59. People v. New York R. 
Com’rs, 59 N.Y.S. 144, 42 App.Div. 
866 [dism 55 N.B. 1099, 160 N.Y. 690]. 


ten iGo 
Ste 99. Koch v. North Ave. R. Go. 23 


Law 212; Thompson v. Ocean City R. 
Co., 36 A 1087, 60 N.J.Law 74; People 
v. Newton, 19 N.E. 831, 112 N-Y. 396, 
3 L.R.A. 174; Com. v. Northeastern 
El. R. Co., 29 A. 112, 161 Pa. 409 [rev 
3 Pa.Dist. 104]; Potts v. Quaker City 
Mii, Cow 297 At MOS i1EL si Pai: 3965 
Pennsylvania R. Co. v. Bridgeport R. 
Co., 11 Montg. Co. (Pa.) 73. 


[a] Railroad parallel to highway. 
—The mere circumstance that a rail- 
road is located parallel and near to a 
public highway cannot be considered 
as evidence that the purpose of the 
company is to offend against the pro- 
hibition of the operation of a road as 
a street railroad by a corporation 
chartered as a railroad. Gaw v. Bris- 
tol, etc., R. Co., 22 Pa.Co. 332. 


Birmingham Traction Co., 29 So. 187, 
128 Ada Sein: 


23. Birmingham R., etc., Co. v. 
Birmingham Traction Co., supra. 


24. Of corporation in general see 
Corporations §§ 130-146. 


Of fan cond in general see Railroads 
§§ 14, 


25. ony York Cable Co. v. 
York, 10 N.E. 332, 104 N.Y. 1. 


26. Matter of New York Cable R. 
Co., 15 N.E. 882, 109 N.Y. 32 (mayor’s 
commissioners “under Rapid Transit 
Act); Sandham v. Nye, 30 N.Y.S. 552, 
9 Misc, 546. 


27. Matter of New York Cable R. 


New 


A. 463, 75 Md. 222, 15 L.R.A. 


31. Andel v. Duquesne St. Co., 
69 A. 278, 219 Pa. 635; Lovejoy Vv. 
Duquesne St. ReCoss69 A. 280, 219 Pa. 
639. 


32. See statutory provisions. 


33. Fayetteville St. R. Co. v. Ab- 
erdeen, etc., R. Co., 55 S.E. 345, 142 
N.C. 433, 9 ‘Ann.Cas. 683. 


34. New York v. New York City R. 
Cow86.-N.H: 565; 193° N.Y.2543; 


fa] Special charter.to a city rail- 
road company, when accepted and act- 
ed upon by the a a Ma becomes a 
contract. New York v. New York 
City R. Co., 86 N.E. 565, 193 N.Y. 543. 


\ 
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bound by its provisions and conditions.?® 


As to conflicting routes.°* Articles of incorpora- 
tion will not be issued to a company for the con- 
struction of a street railroad over a route which an 


existing company has a right to occupy by an exten- 


sion of its line, and for which a record of the ex- 
tension has already been filed.?7 


[§ 10] C. Reorganization.*® The necessary docu- 
ments involved in the reorganization of a street rail- 
road company must all be construed together where 
they constitute one entire scheme of reorganization 
and refer to, and are dependent on, one another.*® 
Statutory provisions that no railroad corporation 
shall exercise any franchise without the permission 
of the proper public service commission, unless it 
was entitled to do so prior to the creation of such 
commission, and forbidding the transfer of such a 
franchise without the commission’s approval,*® do 
not apply to a reorganized street railroad corpora- 
tion, formed to take the property and franchise of 
a street railroad corporation sold under foreclosure, 
since the right of the bondholders under the mort- 
gage to have the property sold and the right of the 
purchasers are inviolable, and no consent can be 
made a prerequisite to either the enjoyment or trans- 
fer of the franchise.4! The reorganized company, 
however, is subject to the supervisory powers of the 
commission over the issuance of stocks and bonds,*? 
but the commission may not refuse permission to 
the new corporation to issue stocks and bonds, not 
exceeding the amount of outstanding securities of 
the eld corporation and the additional money to be 
paid to the new corporation.t? Where no plan or 
agreement is made at, or previous to, the sale of the 
property and franchises of a street company by the 
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‘ 


purchaser in anticipation of the readjustment of the 
respective interests of the creditors, mortgagees, and 
stockholders, the formation of another corporation 
by the purchaser of independent parts of the prop- 
erty and franchises»of the company is not a reor- 
ganization of the old company.** 


Insolvency. In determining the solvency of a 
company at the time of reorganization for the pur- 
pose of deciding whether a provision for unsecured 
creditors is fair, the rate base value as determined 
in an action to increase fares is not conclusive, since 
the actual value or fair and reasonable market value 
is not the value taken into account in such valua- 
‘tion,*® and the reorganized eompany is not precluded 
by such rate base value from asserting insolvency 
during receivership, under the doctrine of res judi- 
cata, since, when the proceeding was begun and 
prosecuted, the functions and authority of the old 
company over its property were suspended and the 
new company was not yet in existence.*® / 


[§ 11] D. Officers and Agents.4”7 Except in so far 
as they are regulated by special statutory or charter 
provisions,*® the law applicable to the officers and 
agents of corporations in general*® governs questions 
relative to the officers and agents of a street railroad 
company.°° Thus the president and secretary of a 
street railroad company have no inherent or implied 
power to bind the company by the execution of 
promissory notes,°+ but the board of directors may 
bind the stockholders by their acceptance of a fran- 
chise;°? and, in cases of emergency or accident, the 
acts and contracts of the corporate representatives 
in charge at the time may be binding on thé com- 
pany,°* especially when such acts or contracts are 


Acceptance of franchise as contract 
see infra § 77. 


Corporate charter as contract in 
generad see Corporations § 162. 


85. New York vy. Dry Dock, etc., R. 


Cot 230s INA 2 5681133! IN 104, 28 
Am.S.R. 609. 

Conditions and reservations of 
franchise see infra §§ 78-93. 

36. Exclusive and conflicting 


grants see infra §§ 31, 96-98. 


Location of route in general see in- 
fra §§ 21, 22, 99-102. 


387. Com. v. Uwchlan St. R. Co., 53 
A. 513, 203 Pa. 608 [aff 11 Pa.Dist. 
236]; In re Rock Glen R. Co., 10 Pa. 
Dist. 592, 25 Pa.Co. 558. 


{a] Extensions filed subsequent to 
filing of charter applitations and prior 
to contemplated action of the govern- 
or on such charter applications will 
operate to defeat such applications, 
where the proposed routes conflict 
with the routes described in the ex- 
tensions. In re Butler R. Co., 28 Pa. 
Co. 185. 


Right to construct extensions in 
general see infra § 111. 
38. Cross references: 
Consolidation of street railroad com- 
pany see infra §§ 215-217. 
Reincorporation of corporation in 
general see Corporations §§ 3600— 
3602, 
Reorganization of corporation in gen- 
eral see Corporations §§ 3603-3629. 
39. Babcock vy. Chicago Rys. Co., 


- 


155 N.H. 7738, 325 Ill. 16. 


[a] Provision giving depesitaries 
holding stock in trust right to vote, 
held valid. Babcock v. Chicago Rys. 
Co., 155° N.B: 773, 325 Il, 16. 


40. See infra, § 200. 

41. People ex rel. Third Ave. Ry. 
Co. v. Public Service Commission for 
Baek Dist. $096 New Old ede miNny 3 

42. People ex rel. Third Ave. Ry. 
Co. v. Public Service Commission for 
First Dist., supra. 


Capital stock and stockholders in 
general see infra § 12. 


43. People ex rel. Third Ave. Ry. 
Co. v. Public Service Commission for 
oa Dist. OV N. Ee LOM, 20s NYS 
“ . 

44 People ex rel. Westchester St. 
R. Co. v. Public Service Commission, 
Polar Dist., 104 N.E. 952, 210 N.Y. 

56. j 


De dr pana by purchaser see su- 
pra 8. 


45. Temmer v. Denver Tramway 
Co., 18 F.(2da) 226. 


46. Temmer y. Denver Tramway 
Co., supra. 
47. Officers and agent of: 


Corporation in general see Corpora- 
tions §§ 1799-2073. 


Revgecr in general see Railroads §§ 


48. See infra this note. 


[a] Liability of directors for 


debts.—Under a statute making the 
directors of a street railway corpora- 
tion liable for its debts until the cap- 
ital stock has been paid in and a cer- 
tificate of that fact filed with the sec- 
retary of state, the directors are not 
liable for a judgment against the 
company in a personal injury swit; 
but where the debt is one for which 
they are liable, they are not relieved 
by the filing of an untrue certificate, 
and an action in equity may be 
brought against them in the first in- 
stance without joining the corpora- 
tion. Westinghouse Electric, ete, 
Co. v. Reed, 80 N.E. 621, 194 Mass. 
590, 120 Am.S.R. 576; American Steel, 
etc., Co. v. Bearse, 80 N.E. 628, 194 
Mass. 596. : 


49. See Corporations §§ 1799-2073. 
50. See cases infra notes 51-55. 
51. City Electric St. R. Co. v. First 


Nat. Exch. Bank, 34 S.W. 89, 62 Ark. 
33, 54 Am.S.R. 282, 31 L.R.A. 535. 


‘52. Venner v. Chicago City R. Co. 
86 N.E. 266, 236 Ill. 349. % ; 


53. Chicago Consol. Traction Co. 
v. Mathews, 117 Ill.App. 174 (medical 
attendance in case of accident to 
stranger); Millville Traction Co. v. 
Goodwin, 32 A. 2638, 53 NiJ.Eq. 448; 
Heinrich v. Pittsburg R. Co., 36 Pa. 
Super. 612. 


[a] When emergency insnfficient. 
—The president of a trolley company 
cannot bind the company to suspend 
the running of its cars, and permit the 
cutting or elevation of its wires, to 
enable a third party to move a build- 
ing across the tracks. Millville Trac- 


Tor later cases, developments and changes in the law see Annotations, same title and section number. 


x 
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ratified.5* A street railroad company is chargeable 
with knowledge acquired by an officer or agent in 
regard to matters within the scope of his employ- 
ment.®® An investigator and adjuster, who acts un- 
der the direction of the attorney of the claims de- 
partment, and whose authority is limited to investi- 
gating an accident and communicating the attorney’s 
offer, has no authority to settle a claim against the 
company.®® . 

[§ 12] EH. Capital Stock and Steckholders.®? The 
rules governing the capital and stock of corpora- 
tions in general®® apply to questions relating to the 
capital and stock of a street railroad corporation,®® 
except to the extent that such questions are con- 
trolled or medified by special constitutional or stat- 
utory provisions relating to street railroads,°® such 
as in regard to the issuance of stock.®! 
sion having power to supervise and regulate a street 
railroad, in authorizing an issue of stocks or bonds, 
may determine the price and condition of their sale,*” 
but cannot indirectly prevent such issue, in a proper 
case, by imposing impossible or unnecessary eondi- 
tions.°* Where the commission properly decides 
that it cannot, under existing conditions, order can- 
cellation of common stock, it cannot be canceled by 
indirection, by withholding from the company that 
to which it otherwise would be entitled.*# 


Preferred stock. Where a special statute author- — 


tion Co. v. Goodwin, 32 A..263, 53 N. 


J.Eq. 448. notes 61-82. 


STREET RAILROADS — 


A commis-. 


60. See cases infra this note; and 
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izes a street railroad company to issue preferred 
stock and provide for its retirement without the 
consent of the holders thereof, such provision be- 
comes an inherent quality or infirmity of such stock 
when issued,*® and holders thereof, having made 
their investment on that basis, cannot complain of 
its retirement;°° and a provision of a proposed law, 
for the retirement of the stock of minority nonassent- 
ing holders at a price to be ascertained by appraisal 
of value by commissioners or by trial by jury, is 
adequate;®* and a further provision of such law, 
that in ascertaining such value any enhancement or 
diminution thereof arising from the statute itself 
or a lease of the property to the commonwealth 
should be disregarded, is valid.°* Holders of pre- 
ferred stock, authorized by statute, can claim no 
rights in addition to those therein stipulated rela- 
tive to the voting power of the stock being’ the same 
as that of other stock;°® and where a further issue 
of preferred stock is made under a special statute 
which does not specify any voting power, holders 
thereof are on the same basis as to voting as holders 
of other classes of preferred stock issued under the 
statute providing for voting power.’°? 


Taking over old company; trustees. Where a 
special statute providing for the organization of a 
street railroad company for the purpose of acquir- 
ing an old street railroad company provides for the 


as to lower. People ex rel. Westches- 
ter St. R.:Co. v. Public Service Com- 


Employment of medical attendance 
for injured: 
Employee see Agency § 309; Corpo- 
rations §§ 2287-2289; Master and 
Servant §§ 348-361. 


Passenger see Carriers § 1391. 


54. Heinrich v. Pittsburg R. Co., 
36 Pa.Super. 612. 


55. Louisville, ete., R. Co. v. Rob- 
erts, 228 S.W. 681, 190 Ky. 744; State 
vy. Whitaker, 60 S.W. i068, 160 Mo. 
59. 


{a] Bule applied.—A claim agent 
of a street railway who procured a 
written statement from a witness was 
no less its representative for the pur- 
pose of preparing a case for trial than 
was the attorney for the street rail- 
way who conducted the trial, and the 
railway must be charged with knowl- 
edge of the procurement of the state- 
ment and cannot be permitted to say 
that it did not know of its existence 
on motion for new trial on the ground 
of newly discovered evidence. Louis- 
ville & {. R. Co. v. Roberts, 228 S.W. 
681, 190 Ky. 744. 

[b] Managing executive officers 
represent the corporation and the law 
will impute to them knowledge of the 
equipment of cars operated under 
their direction. State v. Whitaker, 60 
S.W. 1068, 160 Mo. 59. 


Notice to agent as affecting princi- 
pal: 
In general see Agency §§ 542-552. 
Railroad as principal see Railroads § 
38. 


56. Ferran v. Boston Hlevated Ry. 
Co., 143 N.H. 823, 249 Mass. 212. 


57. As to railrcads in general see 
Railroads §§ 19-33. 


Of reorganized company see supra 


58. 


59. 
60-82. 


See Corporations §§ 498-751. 
See cases passim infra notes 


[a] Reduction of capital stock.— 
(1) The purchase by a street railroad 
company of shares of its capital stock 
is not a reduction of the capital stock, 
within the meaning of a statute pro- 
viding for the reduction of such stock 
of a street railroad company, where 
the stock so purchased is kept in ex- 
istence, ready to be sold and trans- 
ferred to another party. Jeonard v. 
Draper, 73 N.E. 644, 187 Mass. 5386. 
(2) Increase and reduction of capital 
ea a general see Corporations §§ 
723-751. 


61. See cases infra this note. 


{a] In New York (1) under Stock 
Corp. L. § 55, which permits stock to 
be issued for the value of property 
purchased by a corporation, and Pub. 
Serv. Commn. L. § 55, which in sub- 
stance provides that before a public 
service corporation may issue stock 
it must be authorized to do so by the 
public service commission and_ the 
amount of the issue determined, where 
property of a street railway company 
is purchased at a foreclosure sale, and 
a corporation is formed to take over 
the property and operate it, the pub- 
lic service commission, in authorizing 
an issue of stock, is not limited to the 
actual value of the property; but, 
when the good faith of the purchase 
is shown, the judgment of the direc- 
tors under Stock Corp. L. § 55, as to 
the value, is conclusive on the com- 
mission. People ex rel. Westchester 
St. R. Co. v. Public Service Commis- 
sion for Second Dist. of New York, 
143 N.Y.S. 148, 158 App.Div. 251 [mod 
on other grounds 104 N.B. 952, 210 
N.Y. 456 (reh den 105 N.E. 1095, 211 
N.Y. 533)}. (2) The public service 
commission should not take into con- 
sideration, in fixing the value of the 
property of a street railway company 
for the purpose of a stock issue, the 
fact that the property is weighed 
down by a five-cent’ fare franchise, 
as the power of the public service 
commission to fix reasonable rates in- 
volves the right to increase as weil 


mission for Second Dist. of New York, 
Supra. (3) Evidence held insufficient 
to sustain a finding by the public 
service commission as to the value 
of the property of a street railway 
company. People ex rel. Westchester 
St. R. Co. v. Public Service Commis:: 
sion for Second Dist. of New York, 
supra. 


[b] Railroad provision not applica- 
ble.—A constitutional provision for- 
bidding a railroad corporation tssuing 
any stocks except for money, labor, 
or property actually received and ap- 
plied to the purposes for which such 
corporation was created, does not ap- 
ply to street railway corporations not 
engaged in general railroad business. 
State v. Lincoln Traction Co., 134 
Ae 278, 90 Neb. 535 (Const. art 11 


62. In re Lincoln Traction Co., 171 
N.W. 192, 103 Neb. 229. 


{a} Discretion.—“The commission 
should know how the-proceeds of the 
bonds are used by the company,” and 
such “restrictions are . with- 
in the reasonable discretion of the 
commission.” In re Lincoln Traction 
Co., 171 N.W. 192, 197, 103 Neb. 229. 


Issne of bonds in general see infra 


§ 218 


63. In re Lincoln Traction Co., 171 
N.W. 192, 103 Neb. 229. 

64. In re Lincoln Traction Co., su- 
pra. 

65. In re Opinion of Justices, 152 
N.E. 55, 261 Mass. 523. . 

66. In re Opinion of Justices, su- 
pra. 

67. In re Opinion of Justices, su- 
pra. 

68. In re Opinion of Justices, su- 
pra. 

69. In re Opinion of Justices, 15$ 
N.E. 70, 261 Mass.. 556. 

70. In re Opinion of Justices, 159 


N.E. 70, 261 Mass. 556. 
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appointment of trustees to take over the property 
of the old company, the intention is that the street 
railroad should be operated as a going concern,‘? 
and that the trustees should act for the interests 
of the corporation, its creditors, and stockholders ;*? 
and where the trustees are authorized to use discre- 
tion in the management of the company, their deci- 
sion in applying earnings to the restoration of prop- 
erty, if in good faith, is final,7? unless contrary to 
law.74. Where the cost of service which rates and 
fares of the street railroad are to be fixed to meet is 
to include in addition to maintenance, operating ex- 
penses, and dividends in a stated amount allow- 
ances for depreciation and rehabilitation as the trus- 
tees deem adequate, dividends are not contemplated 
until the railroad is restored to a safe and proper 
condition;*® and since the trustees are authorized 
to allow for depreciation as part of the cost of 
service, expenses for depreciation and restoring the 
property and thereby keeping the capital intact are 
operating expenses, and are not betterments to be 
charged to capital,’ and the discretion of the trus- 
tees in incurring such expenses before paying divi- 
dends is not abused.*7 


Stockholders.78 The elementary principle, that, 
in the absence of any charter provision to the con- 
trary, a majority of the stockholders control in de- 
ciding ordinary corporate questions requiring their 


71. Adams v. FBastern Massa- 


Powers: 
chusetts St. Ry. Co., 153 N.E. 466, 257 Orr 


STREET RAILROADS 


Officers and agents see supra § 11. 


Acquisition of property by: 
Eminent domain see Eminent 


Te % 
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action,?® applies in determining the rights of stock- 
holders of a street railroad corporation.*® The 


’ stockholders of a street railroad company have been 


held to be within the meaning of statutes defining the 
liability of stockholders of railroad corporations,** 
and, in a proper case, may sue to rescind a fraudu- 
lent contract.®? : 


[§ 13] F, Powers of Company**—1. In General. 
Like other corporations®+ a street railroad corpora- 
tion possesses only such powers as are expressly giv- 
en or are necessary incidents to the enjoyment of 
the powers expressly granted;*> and where it clear- 
ly acts beyond its corporate powers and franchises, 
no consent by a municipality can supply the want of 
power.8® It has capacity to acquire and hold such 
rights and property, both real and personal, as are 
necessary to enable it to transact the business for - 
which it was created,®? and it may make a valid con- 
tract to furnish pr pay for medical aid to one in- 
jured on its cars or tracks;** but the fact that it 
is authorized to operate by electricity or other mo- 
tive power does not authorize the conducting of an 
ordinary commercial railroad;®® and charter au- 
thority to construct, operate, and manage a street 
railway in a city and vicinity, if granted a right of 
way by council, and to lease, operate, or intersect 
with other street railways, does not authorize the 
operation of a street railroad on the line of an in- 


that of maintaining in its station au- 
tomatic weighing and vending ma- 
chines. New York v. Interborough 
Rapid Transit Co., 104 N.Y.S. 157, 53 
Mise. 126. 


86. Brooklyn Heights R. Co. v. 
Brooklyn, 46 N.E. 509, 152 N.Y. 244. 


Consent of municipality in general 
see infra §§ 34-50. 


87. People v. O’Brien, 18 N.E. 692, 


in general see 


Public Utilities §§ 12-19. 
respect to particular mat- 


Mass 115. 
72. Adams v. Hastern Massa- Publie utilities 
chusetts St. Ry. Co., supra. 
73. Adams v. Eastern Massa- With re 
chusetts St. Ry. Co., supra. ters: 
74, Adams v. Hastern Massa- 
tt 5 ho . : 
chusetts St. Ry. Co., supra. Domaia. $6 25,453. 
75. Adams v. WBHastern Massa- 


chusetts St. Ry. Co., supra. 


[a] Chargeable to profit and loss. 
—In suit to compel street railroad to 
declare and pay dividends on adjust- 
ment and common stock, finding that 
named sum, representing dividends 
paid in stock was chargeable to profit 
and loss, is proper. Adams v. Hast- 


ern Massachusetts St. Ry. Co., 153 
‘'N.E. 466, 257 Mass. 115. 
76. Adams v. WHastern Massa- 


chusetts St. Ry. Co., supra. 


[a] Where trustee’s report does 
not show operating expenses for cer- 
tain years it may not be established 
by average of preceding years. 
Adams v. Hastern Massachusetts St. 
Ry. Co., 153 N.E. 466, 257 Mass. 115. 


77. Adams v. Wastern 
chusetts St. Ry. Co., supra. 
78. Stockholders of: 


Corporation in general see Corpora- 
tions §§ 1264-1798. 


waeoets in general see Railroads §§ 
31-33. 
79. See Corporations § 1292. 


so. Venner v. Chicago City R. Co., 
86 N.H. 266, 236 Ill. 349. 


81. Jerman v. Benton, 79 Mo. 148. 


g2. O!d Colony Trust Co. v. Du- 
buque Light, ete., Co., 89 F. 794, 
83. Cross references: 


Nature and extent of rights in streets 
see infra § 95. 


—-- 


Massa- 


Purchase see infra § 136. 


Bonds, liens, and mortgages see 
infra §§ 218-225. 

Engaging in collateral  enter- 
prises see infra §§ 14, 15. 

Sales, leases, traffic contracts, 
and consolidation see infra §§ 
200-217. 


84. See Corporations §§ 2074-2208. 
85. Me—Perey v. Lewiston, A. & 
W. St. Ry... 93 A. 48, 118, Me. 106. 


Minn.—Burns v. St. Paul R. Co., 112 
N.W.. 412, 101 Minn. 363,12 L.R iA. 
NeSs 15'U, 


N.Y.—Brooklyn Heights R. Co. v. 
Brooklyn, 46 N.E. 509, 152 N.Y. 244; 
Matter of Metropolitan Transit Co., 
19 N.E. 645, 111 N.Y. 588. 


Pa.—Pittsburgh, ete., Traction Co. 


v. Seidel, 19 Pa.Co. 463; Atty.-Gen. 
Vv.) Juombard). ete. 5 Pass.7 mae Com 10 
Phila: sb2. 

Ont.—Selkirk v. Windsor Essex 


Lake Shore Rapid R. Co., 20 Ont.L. 
290, 15 Ont.W.R. 87. 


{a] Under general law or special 
charter.—A statute conferring on 
street railroad corporations the pow- 
ers conferred on steam railroad cor- 
porations applies net only to such 
corporations organized under the gen- 
eral law, but those specially char- 
tered. Percy v. Lewiston, A. & W. 
St. Ry., 93 A. 438, 118 Me. 106. 


[b] Wending machines.—One of 
the incidental powers of an under- 
ground street railroad company is 


TAL UN.Yo dt, (0 pAm SER G68 42 Tobeeas 
255; Overholser v. Oklahoma Interur- 
Reet Traction Co., 119 P. 127, 29 Okl. 


Acquisition of private property in 
general see infra § 136. 


88. Youngstown Park, etc., R. Co. 
v. Kessler, 95 N.E. 509, 84 OhioSt. 
iy 36 L.R.A.N.S. 50, Ann.Cas.1912B 


Cross references: 

Employment of medical attendance: 
By officer or agent see supra § 11. 
For injured: 

Employee see Agency § 309; Cor- 
porations §§ 2287-2289; Master 
and Servant §§ 348-361. 

Passenger see Carriers § 1391. 


Power of corporation to employ 
medical aid in general see Corpora- 
tions § 2819. 


89. Hunting v. Curry, 112 P. 583, 
14 Cal.App. 468. 


[a] “Other motive power,” as thus 
referred to, relates only to the pro- 
vision of the statute that permission 
may not be granted to propel street 
cars otherwise than by electricity, 
horses, mules, or cable, “unless for 
special reason in this title hereafter 
mentioned,” and to the provision au- 
thorizing permission to a street rail- 
road to lay a track for grading, and 
to use steam or any other power in 
propelling cars thereon, when pub- 
lic convenience demands it. Hunting- 
vee v. Curry, 112 P. 583, 14 Cal/App: 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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terurban railréad.°° A street railroad company: also 
usually has no power, by virtue of its charter, to 
pave the streets of a city independently of the con- 
sent of the ecity.®? 


Other authorized purposes. A general statute au- 
thorizing a corporation to extend its business to 
other authorized purposes authorizes a street rail- 
road company to amend its charter so as to extend 
its termini, and thereby carry the public a greater 
distance for the same fare,°? or so as to include the 
right to buy or lease a road already constructed.®* 


Relinquishment of duties. The acceptance of its 
franchise by the railroad charges it with certain well 
defined pubhe duties which it cannot at will cast 
aside and repudiate so as to defeat the purpose of 
its organization.°* 


[§ 14] 2. As to Collateral Enterprises—a. In Gen- 
eral. Where power to do so is not given by the char- 
ter or by statute, a street railroad company has no 
power, by virtue of a permit from the city to string 
electric wires, to use such wires to distribute power 
to private consumers.°® : 


Advertising. It has been held that leasing adver- 
tising space in a street car is not within the corpo- 
rate powers of a street railroad company;?° but 
on the other hand it has been held that advertising 
is ineidental to the running of ecars,®* and that the 
placing of advertisements in its cars is within the 


corporate powers of the company;°* and the fact 


that the street franchise granted to the company is 
silent on the matter of advertising does not restrict 
such power.°°® 
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Motor busses. A statutory provision extending the 
corporate powers of street railroad companies to 
include the power to own and operate motor vehi- 
cles for the transportation of passengers! author- 
izes such a company to operate auxiliary bus lines.” 


[§ 15] b. Carriage of Freight. As has been here- 
tofore stated, ordinarily a street railroad is one for 
the transportation of passengers,* and is not author- 
ized to do a freight business,* unless it is authorized 
by statute or its charter to do so. Thus, under a 
statutory provision which authorizes such companies 
to convey ‘persons and property,” a street railroad 
company, whether specifically chartered or organ- 
ized under general laws, may carry freight for hire® 
and may operate cars designed and intended exclu- 
sively for carrying express matter, freight, or prop- 
erty, and used exclusively for that purpose.? Where 
authority as to use of the streets is consistent with 
the purpose for which the streets exist, it will not 
be restrained or declared a nuisance at the instance 
of an abutting property owner;® and where it is 
given to an interurban street railroad company, -it 
is not objectionable as extending the powers of such 
company over the streets of a city without its con- 
sent.® Authority, however, to transport passengers, 


freight, baggage, ete., gives no right to use a portion’ 


of a street, designated as a station, for loading and 
unloading freight.1° Under a statute giving railway 
companies the right to transport hight freight and 
property’ the purpose stated in the articles of as- 
sociation to construct and operate a street railway 
for the conveyance of passengers is sufficient to in- 
dicate the right to carry light freight as incidental 
to the primary purpose.!?- 
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90. South Covington & C. St. Ry. 
Co. v. Commonwealth, 205 S.W. 603, 
181 Ky. 449. 


91. Farson v. Fogg, 68 N.®. 755, 
205 Ill. 326 [rev 105 Ill.App. 572]. 


Restoration, paving, and repair of 
streets in general see infra §§ 151- 
179. 

92. State v. Lindell R. Co., 
W. 248, 151 Mo. 162. 


Amendment of charter in general 
see infra § 161. 


. Extension of lines in general see in- 
fra §§ 108-114. 


93. State v. Lindell R. Co., 52 S.W. 
248, 151 Mo. 162. 


Sales and leases in general see in- 
fra §§ 200-207. 

94. Evansville, S: & N. Ry. Co. v. 
Evansville & E. Electric Ry., 98 N.E. 
649, 50 Ind.App. 502. ° 


Duty to operate in general see in- 
frais; 259: 


Street railroad as common carrier 
in general see Carriers § 1035. 


95. Chicago Gen. St. R. €o. v. El- 
licott, 88 F. 941. 


Supply of electricity to consumers 
in general see Electricity §§ 28-34. 


96. Pittsburgh ete., Tract. Co. v. 
Seidel, 19 Pa.Co. 463. 

97. Burns v. St. Paul R. Co., 112 
NAW 412)101,, Minn) (363,12. T.R-A, 
N.S. 757. : 

98. Pacific Rys. Advertising Co. v. 
City of Oakland, 276 P. 629, 98 Cal. 
App. 165: Burns v. St. Paul R. Co., 
112 N.W. 412, 101 Minn. 363, 12 L.R.A. 
N.S. 757. inners 

[a] “The practice of using street 


52 S. 


railway cars for advertising purposes 
is the common and usual practice.” 
Pacific Rys. Advertising Co. v. City 
of Oakland, 276 P. 629, 98 Cal.App. 
HO Ssa1 7.55 


99. Pacific Rys. Advertising Co. v. 
City of Oakland, supra. 


1. Regulation and license of pub- 
lic service motor vehicles in general 
see Motor Vehicles §§ 53-71, 103-147. 


2. Denny v. Brady, 163 N.E. 489, 
201 Ind, 59, 61. 


“Such added power does not change 
or affect the fundamental purpose of 
the corporation, but it is auxiliary 
thereto.”’ Denny v. Brady, supra. 


3. See supra § 2. 


4. South, ete, Alabama-R. Co. -v. 
Highland Ave., etc., R. Co., 24 So. 114, 
119 Ala. 105; Percy v. Lewiston, A. & 
WwW. St. Ry., 93 A. 43, 1138 Me. 106: 


[a] Naked power to construct 
street railroad does not authorize 
the company to receive property for, 
and to construct, a freight belt rail- 
road solely for the purpose of trans- 
ferring freight cars. South, ete., 
Alabama R. Co. v. Highland Ave., 
etc., R. Co., 24 So. 114, 119 Ala. 105. 


5. See statutory and charter pro- 


visions; cases infra this note; and 
notes 6-12. ~ 
[a] In Georgia, although in 1891 


the general assembly had no power to 


‘confer on street car companies the 


authority to become common carriers 
of freight, the grant of such author- 
ity did not in any way affect other 
powers which had been lawfully 
granted to such companies. Brown 
v. Atlanta R., etc.; Co.; 39 S.E. 71, 113 
Ga. 462. 


[b] In Ohio, under Rev:St: § 3443— 


11, an electric street railway company 
and an interurban electric railway 
company, may enter into a valid traf- 
fic arrangement for the carriage of 
merchandise for hire on a city street. 
State v. Dayton Traction Co., 66 N.E. 
291, 64 OhioSt. 272. ; 


{e] In Texas act of 1897 (L. [1897] 
ec 30 p 188), which authorizes the crea- 
tion of private corporations for the 
purpose of constructing and operat- 
ing street railways in cities and 
towns for the transportation of 
freight, is not prohibited by anything 
in the constitution. Aycock v. San 
Antonio Brewing Assoc., 63 S.W. 9538, 
26 Tex.Civ.App. 341. y 


6. Perey v. Lewiston, A. & W. St. 
Ry., 93 A. 43, 113 Me. 106. 


7. De Grauw v. Long Island Elec- 
tric R. Co., 60 N.Y.S. 163, 438 App.Div. 
502 [aff 57 N.B. 1108, 163 N.Y. 597]. 


8. Aycock v. San Antonio Brewing 
aes 63 S.W: 953, 26 Tex.Civ.App. 
341. ¥ 


Rights and remedies of abutting 
iad in general see infra §§ 137-— 
142. 

9. Roberts v. Terre Haute Hlectric 
Co., 76 N.E. 323, 895, 37 Ind.App. 664. 


[a] Collateral attack on the right 
of a street railroad company to run 
freight cars over its lines cannot be 
made in an action for injuries to a 
person on the street inflicted by such 
cars. Roberts v. Terre: Haute Plec- 
tric Co., 76 N.E. 323, 895, 37 Ind.App. 
664. 

10. Newark v. Ohio Electric R. Co., 
13 OhioN.P.N.S. 487. 


11. See statutory provisions. 


12.. Keys v. Uniontown Radial St. 
R: Co., 84 A. £109, 286 Pa. 611, 
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[§ 16] G. Amendment or Modification of Char- 
ter.1?> Under power to alter, amend, or repeal re- 
served at the time of granting the charter, or con- 
ferred by constitution or statute, the body which 
granted the charter of a street railroad company may 
alter or amend the same, either on its own initiation 
or on application of the company,'* provided its ac- 
tion is not arbitrary or destructive of vested rights 
acquired in good faith under the charter.*® The 
charter may be amended or altered by a subsequent 
statute, extending or limiting its powers,.without an 
actual amendment of the articles of incorporation,*® 
and if the statute imposes no condition of accept- 
ance, the exercise by the company of the powers 
granted implies acceptance thereof.'* The munici- 
pality cannot object to any amendment of the char- 
ter, by statute, in respect of a duty due to the 
state;18 and where the charter contract is with 
the state alone, the municipality in which the street 
railroad is constructed and operated cannot add to 
the rights and privileges conferred or detract from 
the-duties and obligations imposed by the charter.'® 
Where on application for such an amendment all 
the preliminaries required by statute are fully com- 
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§§ 16-17 | 


| plied with, a board, whose duties if granting the ~ 


amendment are purely ministerial, cannot refuse the 
application.2° The right of a prior existing street 
railroad company to alter or amend its charter un- 
der a statute giving.it such right is not affected by a 
later statute which provides a method for the alter- 
ation and amendment of street railroad charters, but 
which also provides that it shall not affect the rights, 
ete., of existing corporations.*1 A statutory provi- 
sion authorizing street railroad companies to amend 
their charters does not apply to a consolidation of 
two or more companies.2”. An amendment or sup- 
plement does not discharge the company from con- 
tractual. obNgations previously undertaken,** nor 
modify the express terms of contracts thereafter en- 
tered into by the company.” 


[§ 17] H. Dissolution or Revocation of Charter; 
Winding Up.25 The dissolution of a street railroad 
company or the forfeiture of its charter is governed 
by the rules applicable to the dissolution or forfeiture 
of franchises of corporations in general,”® except 
to the extent that such rules are modified by consti- 
tutional or statutory provisions.?* Where the stat- 
ute under which the company was incorporated in 


\ a SNe "Op Via 


13. Of corporate charters in gen- 
eral see Corporations §§ 151, 184-205, 
2096. 


14. Conn.—Fair Haven, ete, RR: 
Ce. v. New Haven, 53 A. 960, 75 Conn. 
442 [aff 27 S.Ct. .74, 203. .U.S. 379, 51 
L.Ed. 237]. 


D.C.—Metropolitan R. Co. v. Mac- 
farland, 20 App.D.C. 421 [aff 25 S.Ct. 
28195. U.S.2322, 49 L.Wd...219].. 


Mich.—Taylor v. Bay City St. R. 
Co., 45 N.W. 335, 80 Mich. 77. 


N.Y.—Matter of New York Cable f°. 
Co., 15 N.E. 882, 109 N.Y. 32. 


Pa.—Williamsport Pass. 
Appeal, 13 A. 496, 120 Pa. 1. 


Va.—Hx parte Norfolk Ry. & Light 
Co., 128 S.E. 603, 142 Va. 323. 


fa] As to motive power.—The 
declaration in the title of the various 
acts constituting the charters of 
street railroad companies that they 
concern ‘horse railways,” does not, 
because of a constitutional provision 
that no private or local law shall em- 
brace more than one subject, which 
shall be expressed in the title, pre- 
vent the exercise of the power to 
amend such charters in such manner 
- as to authorize the use of cable or 
electricit as the motive power. 
Blair v. Chicago, 26 S.Ct. 427, 201 U. 
S. 400, 50 L.Ed. 801 [rev 132 F. 848]. 


{b] General statutes relating to 
corporations generally, and author- 
izing agmendments of the certificates 
of incorporation, are inapplicable to 
companies formed under the street 
railroad laws, where the latter laws 
were intended to embrace the whole 
law as to the formation of companies 

1ereunder. In re New York Cable 
R. Co., 15 N.E. 882, 109 N.Y. 32. 


{c] Various supplements con- 
strued.—(1) Where the charter re- 
quired the consent of the city coun- 
cil to extensions of the railroad, and 
a supplemental charter authorized an 
extension without such consent, a 
second supplement, silent as to con- 
‘sent, must be taken subject to the 
requirement of the charter that con- 
sent to the extension must be ob- 
tained. Philadelphia v. Citizens’ 
Pass. R. Co., 10 Pa.Co. 16; Philadel- 


R. Co.’s 


phia v. Lombard, etc., Pass. R. Co., 4 
Brewst. (Pa.) 14. (2) Consent of lo- 
cal authorities in general see infra §§ 
34-50. 


15. Metropolitan R. Co. v. Macfar- 
land, 20 App.D.C. 421 [aff 25 S.Ct. 28, 
195 U.S. 322, 49 L.Ed. 219]; Williams- 
port Pass. Ry. Co’s Appeal, 13 A. 496, 
120 Pa. 1. 


16. Denny v. Brady, 163 N.E. 489, 
201 Ind. 59; Borough of Merchant- 
ville v. Camden & S. Ry. Co., 113 A. 
136, 95 N.J.Law 511; New York v. 
Twenty-Third St. R. Co., 21 N.E. 60, 
113 N.Y. 311; Ex parte Norfolk Ry. 
& Light Co., 128 S.E. 602, 142 Va. 323. 


[a] Illustrations.—(1) A _ statu- 
tory provision prohibiting the laying 
of street railroad tracks without mu- 
nicipal consent (see generally infra 
§§ 34, 35) (2) may to that extent alter 
the charter of a company whose char- 
ter is subject to alteration by the 
legislature (Borough of Merchant- 
ville v. Camden & S. Ry. Co., 113 A. 
136,95 N.J.Law 511). (3) Where a 
street railroad company is required 
by its charter to pay a license fee of 
fifty dollars for each car used, a sub- 
sequent act requiring the corporation 
to pay annually into the city treasury 
one per cent of its gross earnings in 
lieu of such fee must be deemed 
amendatory of the charter in this re- 
spect. New York v. Twenty-Third St. 
Re Cow 2i Nee. 60) LES eNe ye Sade 


[b] In Vermont Gen. L. §§ 5265-— 
5278, which become a part of the 
charters of all street railways there- 
tofore granted, as provided by § 5278, 
which also repeals all inconsistent 
provisions of such charters, must be 
construed to include all subsequent 
rights, duties, and obligations therein 
provided for and to exclude inconsist- 
ent rights and privileges granted by 
such charters. Town of West Rut- 
land v. Rutland Ry., Light & Power 
Co,, 121 7A. 755.) 96) Vit. 408. 


Amendment of corporate charter by 
tivated in general see Corporations § 


17. Denny v. Brady, 163 N.E. 489, 
201 Ind. 59. 


18. Ex parte Norfolk Ry. & Light 
Co., 128 S.E. 602, 142 Va. 333. 


[a] Thus, where a charter granted 
by statute is amended by the elimina- 
tion of a section requiring the com- 
pany to pave between tracks the city 
cannot object, although benefited by 
the original grant and authorized un- 
der general law then in force to pro- 
tect its rights in the franchise grant- 
ed, where the duty imposed by such 
section is a duty to the state, which 
has supreme control over city streets, 
subject to constitutional restrietions. 
Ex parte Norfolk Ry. & Light Co., 128 
S.E. 602, 142 Va. 328. 


19. Ex narte Norfolk Ry. & Light 
Co., 128 S.E. 602, 142 Va. 323. 


20. Ex parte Norfolk Ry. & Light 
Co., supra. 


21. Montgomery Amusement Co. v. 
Montgomery Traction Co., 1389 F. 353 
[aff 140 F. 988, 72 C.C.A. 682]. 


22. Norton v. Union Traction Co. 
of Indiana, 110 N.E. 113, 183 Ind. 666, 
Ann.Cas.1918A 156. 


[a] Consolidation agreement is in 
‘no sense an amendment of the char- 
ters of the constituent companies. 
The effect of the consolidation” is “a 
dissolution of the constituent compa- 
nies and the formation of a new one 
with the consolidation agreement as 
its articles of association.” Norton 
v. Union Traction Co. of Indiana, 110 
N.E. 113, 183 Ind. 666, 681, Ann.Cas. 
1918A 156. 


23. Jersey City v. North Jersey 
St. R:. Co., 61 A. 95, 72 N.J.Law 383: 


24. Jersey City v. North Jersey St. 
R. Co., supra. 


25. Revocation of corporate char- 
ters in general see Corporationg §§ 
150, 3690-3697. 


“26. See Corporations §§ 3670-3921. 


27. See constitutional and statu- 
tory provisions. 


[a] Elevated railroad.—(1) The 
liquidation of an elevated railway 
company upon just and fair terms ap- 
proved by vote of the stockholders 
has been held within the constitution- 
al Payct of the general court. In re 
Opinion of the Justices, 159 N.E. 70, 
261 Mass. 556. (2) The stockholders 


}of an elevated railway company may 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 


effect provides that dissolution shall not take away 
any of the rights or remedies: by or against the com- 
pany, for any liability previously incurred,?% the 
state has authority to repeal the charter of such a 
corporation where no rights of property or contracts 
are thereby invaded or destroyed;?® and on dissolu- 
tion by legislative act rights of contract acquired by 
the company during its lawful existence, which do 
not in their nature depend on the general powers 
conferred by the charter, are not destroyed, but 
survive ;°° and the company is protected from any 
consequences following a repeal of its charter, other 
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than those expressly agreed on.*1 A statutory provi- 


Ill. RIGHT TO CONSTRUCT 


{§ 18] A. Source and Nature of Right. 
to construct and operate a street railroad upon and 
along the streets of a municipality is not a eonsti- 
It is not the nat- 
ural right which every citizen possesses, but is a 


tutional right of every citizen.7 


accept a law providing for its liquida- 
tion by a majority vote in case a 
quorum is present. In re Opinion of 
the Justices, supra. (3) The general 
eourt, on liquidation of an elevated 
railway company, was held to have 
power to provide for payment in cash 
for preferred stock as is provided in 
the event of liquidation in statutes 
and terms of issue of such preferred 
stock, or by the exercise of the right 
of conversion into stock of a new cor- 
poration acquiring property, since 
the holders thereof took stock on 
specific conditions as to their rights 
in liquidation. In re Opinion of the 
Justices, supra. 


{b] Failure to obtain consent to 
construction.—New York Under- 
ground R. Co. v. New York, 116 F. 952 
[aff 24 S.Ct. 494, 193 U.S. 416, 48 L.Ed. 
733). 


28. See statutory provisions. 
29. People v. O’Brien, 18 N.E. 692, 
111 N.Y. 1, 7 Am.S.R. 684, 2 L.R.A. 


255. 
30. People v. O’Brien, supra. 


fa] Contract between company 
and state survives the dissolution of 
the corporation and, in the event of 
dissolution, determines the rights of 
parties interested in the property. 
People v. O’Brien, $8 N.E. 692, 111 N. 
Y. 1, 7 Am.S.R. 684, 2 L.R.A. 255. 


81. People v. O’Brien, supra. 


32. Dedham, etc., R. Co. v. Metro- 
politan R. Co., 8 Allen (Mass.) 279. 


33. Lehigh Coal, etc., Co. v. Inter- 
County St. R. Co., 31 A. 471, 167 Pa. 
75. 

[a] Rule applied to injunction to 
restrain construction of street rail- 
road because consent of all munici- 
palities through which it was to pass 
had not been obtained. Lehigh Coal, 
etc., Co. v. Inter-County St. R. Co., 
31 A. 471, 167 Pa. 75. 

34. State v. Madison St. R. Co., 40 
N.W. 487, 72 Wis. 612, 1 L.R.A. 771. 


Quo warranto to forfeit or vacate 
charter ef private corporation in gen- 
eral see Quo Warranto § 18. 

35. State v. Madison St. R. Co., 40 
N.W. 487, 72 Wis. 612, 1 L.R.A. 771. 

36. Rights in, and use of, streets 
see infra §§ 27-135. 


[By Henry H. Sxyzzs] 
The right 


37. Goddard v. Chicago, etc., R. Co., 
66 N.B. 1066, 202 Ill. 362 [aff 104 Ill. 
App. 526]. 


Personal, civil, and political rights 
an ere? see Constitutional Law §§ 


e8. U.S.—Louisville Trust Co. v. 
Cincinnati, 73 F. 716 [rev 76 F. 296, 
22 C.C.A. 334]: 


Ill.— Chicago, ete., R. Co. v. General 
Electric R. Co., 79 Ill.App. 569. ; 


Ind.—City R. Co. v. Citizens’ St. R. 
Con 52 Newt le 


N.Y.—People ex rel. City of New 
York v. New York Rys. Co., 112 N.E. 
49, 217°.N.Y.. 310. 


Pa.—Plymouth Tp. v. Chestnut Hill, 
ete., R. Co., 32 A. 19, 168 Pa. 181; Com. 
v. Broad Street Rapid Transit R. Co., 
16 Pa.Dist. 141; Van Voorhis v. Char- 
léroi St. (RKi2Co. 13. Pa. Dist. 719. 


Wis.—Murray Hill Land Co. v. Mil- 
waukee Light, etc., Co., 86 N.W. 199, 
110 Wis. 555. 


[a] As suspension of city’s con- 
flicting rights.—Where the legisla- 
ture, in the exercise of its paramount 
authority over the streets of a city, 
grants a franchise to a street rail- 
road company to occupy certain 
streets, and by a later act requires 
the company to extend its existing 
lines and to operate its entire road un- 
der restrictions therein imposed dur- 
ing the life of its charter, such legis- 
lation suspends during: that time any 
conflicting rights of the city in the 
streets. Potter v. Collis, 46 N.Y.S. 
471, 19 App.Div. 392 [aff 50 N.E. 413, 
156 N.Y. 16]. 


[b] Statutes authorizing commer- 
cial railroads to change the course 
and direction of any street or high- 
way, when necessary or desirable to 
secure more ascent or descent by rea- 
son of an embankment, do not apply 
to street railroads. Murray Hill 
Land Co. v. Milwaukee “Light, etce., 
Co., 86 N.W. 199, 110 Wis. 555. 


[ec] Beyond city limits.—A statute 
authorizing the formation of corpo- 
rations for the constructing, acquir- 
ing, maintaining, and operating of 
street railways and suburban belt 
lines of railways within and near 
cities and towns for the transporta- 
tion of freight and passengers con- 
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sion which takes away merely some of the powers 
given to a street railroad company does not consti- 
tute a revocation of all of its charter powers;*? and 
“an injunction whose only effect is to keep the com- 
pgny within the limits of its charter does not oper- 
ate as a repeal thereof.?3 
proceedings, such as quo warranto,?4 may be main- 
tained against a street railroad company to vaeate 
its charter or annul its corporate existence, for a 
violation of a municipal ordinance which granted it 
the right to oeeupy and use the public streets for the 
purposes of its railway.?° 


It has been held that 


‘AND OPERATE IN GENERAL®¢ 


right which is derived from, and limited by, a lawful 
grant made by the proper authorities.3§ 
franchise which must be derived from legislative au- 
thority,?® and which, in the absence of constitu- 
tional restrictions, may be conferred directly by the 


It is a 


templates the construction and opera- 
tion of street railways beyond the 
limits of cities and clearly authorizes 
such construction and_ operation. 
Galveston, H. & S. A. Ry. Co. v. Hous- 
ton Electric Co., 122 S.W. 287, 57 Tex. 
Civ.App. 170. 


Rules of construction applying to 
grant see infra § 94. 


39. Colo.—Denver, etc., R. Co. v. 
Denver City R. Co., 2 Colo. 673. 


Ill— Goddard v. Chicago, ete, R. 
Co., 66 N.E. 1119, 202 Ill. 452 [aff 104 
Ill.App. 533]; Goddard v. Chicago, 
etc., R. Co., 66 N.E. 1066, 202 Ill. 362 
[aff-104 Ill App. 526]. 


Mo.—State v. East Fifth St. R. Co., 
41 S.W. 955, 140 Mo. 539, 62 Am.S.R. 
742, 38 L.R.A. 218. c 


N.Y.—Paige v. Schenectady R. Co., 
70 N.E. 213, 178 N.Y. 102; Beekman 
v. Third Ave. R. Co., 47 N.E. 277, 153° 
N.Y. 144; Fanning v. Osborne, 7 N.E. 
307, 102 N.Y. 441; Davis v. New York, 
14 N.Y. 506, 67 Am.D. 186 [rev 9 N.Y. 
Super. 663]. iG 


Ohio.—State v. Columbus R. Co., 24 
OhioCir.Ct. 609. 


Pa.—Atty.-Gen. v. Lombard, ete., 
Passenger R..Co., -10 Phila.) 352." 2 


Tex.—San Antonio vy. Rische, (Civ. 
App.) 38 S.W. 388. 


Wis.—City of Milwaukee v. Milwau- 
kee Electric Ry: & Light Co., 180 N.W. 
339, 181 N.W. 821,-173 Wis. 400, 13 
A.L.R. 802; State v. Milwaukee, ete., 
R. Co., 92 N.W. 546, 116 Wis. 142. 


Ont.—-Matter of Toronto St. R. Co., 
22 Ont. 374. 


[a] Ordinance as franchise.—The 
fact that an ordinance under legisla- 
tive authority is called a ‘‘franchise,” 
and is couched in terms frequently 
used in granting franchises, is not 
conclusive as to its character; but, 
where it bears nearly all the marks 
usually borne by street railroad fran- 
chise ordinances, and exacts an ex- 
pensive service to bé rendered to the 
eity and its citizens, it will be con- 
strued as such. State v. Milwaukee, 
etc., R. Co., 92 N.W. 546, 116 Wis. 142. 


“Franchises” see Franchises § 1. 


Right to use public street as fran- 
chise in general see Franchises § 4. 


\ 
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legislature,t? or by a municipality pursuant to au- 

thority delegated by the legislature.** It has been 

held, however, that, where this right 1s acquired by 
permit, license, or contract with the municipality, it 

is a mere license,*? it has also been said to be not a 

franchise but a “secondary franchise” that is, an 

instrumentality by which the corporate powers 

granted by the legislature may be exercised.** 


[§ 19] B. Who may Acquire and Exercise Right.** 
Corporations formed for the purpose of constructing 
and operating street railroads*® may exercise that 
right upon the streets of a municipality when duly 
authorized by the state, either directly or through 
the agency of a municipality,*® and, although this 
right to construct, maintain, and operate a street 
railroad is generally conferred on such a corpora- 
tion,*’ it may also be conferred on, and exercised by, 
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[§§ 18-20 


natural persons, acting either individually,** or as 
a partnership,*® or joint-stock association,”° except 
where the statutes authorizing the granting of such 
a right are applicable to corporations only.°t ait 
has been held that .a grant which is void because 
granted to individuals cannot be validated by an 
assignment thereof ;°? but it has also been held that, 
notwithstanding, by statute, an individual cannot be 
authorized to construct and operate a street rail- 
road, he may nevertheless acquire the right by pur- 
chase, and may either organize a corporation to con- 
struct and operate it or may transfer it unimpaired 
to a corporation which is capable of exercising the 
franchise.53 ‘A street railroad franchise cannot be 


_granted to an ordinary commercial railroad*®* nor 


to a corporation not authorized to engage in a street 
railroad enterprise.®® 


IV. DETERMINATION AS TO NECESSITY AND LOCATION 


[By Henry H. Sxyuzs] 


[§ 20] A. Public Convenience and Necessity in 
General.°* Under some statutory provisions relat- 
ing to the construction and operation of street rail- 
roads,®? the purpose of which is to restrain the con- 
struction of useless street railroads,®* a certificate by 


88 N.E. 1066, 195 N.Y. 471. 


Individual and associates.— 
Effect of a grant to an individual 


a designated board of commissioners,®® or a finding 
by a designated court,®° that public convenience and 
necessity require the construction of a proposed 
street railroad is a prerequisite to the right to con- 


! struct and operate it.°t Statutes of this nature have 


56. Cross references: 


Determination of convenience and ne- 
cessity for: 


49. See Municipal Corporations § 
41. See Municipal Corporations §§ 
304, 3786. 


Franchises or privileges in streets 
See infra §§ 27-135. 


42. Potter v. Calumet Hlectric St. 
R. Co., 158 F. 521; Blocki v. People, 
77 N.E. 172, 220 Ill. 444; Belleville v. 
Citizens’ Horse R, Co., 38 N.E: 584, 
152 Ill. 171, 26 L.R.A. 681; Metropoli- 
tan City R. Co. v. Chicago West Div. 
R. Co., 87 Ill. 317; Chicago City) R. 
Co. v: People, 73 Ill. 541. 


43. Shreveport Traction Co. 
Kansas City, etc., R. Co., 44 So. 
119 La. 759. 


44. Construction, acquisition, and 
operation by public authorities sce 
- infra §§ 525-529. 


45. See supra § 8. 
46. See supra § 18. 


47. Village of Phcenix v. Gannon, 
88 N.E. 1066, 195 N.Y. 471; State v. 
Milwaukee, etc., R. Co., 92 N.W. 546, 
116 Wis. 142. 


43. U.S.—Security 
Village of Grosse Pointe, 
706 Laff 42 F.(2d) 3771. 


N.Y.—New York, etc., R. Co. v. 
Forty-Second St., etc., R. Co., 50 Barb. 
304, 32 How.Pr. 481; In re Kerr, 42 
Barb. 119. 


Or.—Budd v. Multnomah St. R. Co., 
15 P. 654, 15 Or. 404. 


Tex.—Beaumont Traction Co. v. 
State, 122 S.W. 615, 57 Tex.Civ.App. 
605. 


Utah.—Henderson v. Ogden City R. 
Co. 26 P. 286, 7 Utah 199. 


W.Va.—Watson v. Fairmont, 
R. Co., 39 S.B. 198, 49 W.Va. 528. 


[a] Village may grant a_ street 
railroad franchise to an individual 
where the statutory provision limit- 
ing such franchises to corporations 
applies only to cities of a specified 
class. Village of Phoenix v. Gannon, 


Vv. 
457, 


EEEUS i © Onis 
32 F.(2da) 


etc., 


“and such other person or persons as 
he may associate with himself,” con- 
sidered but not expressly decided. 
Budd v. Multnomah St. R. Co., 15 P. 
654, 15 Or. 404. 


49. O’Neil v. Lamb, 6 N.W. 59, 53 
Iowa 725; Nash v. Lowry, 33 N.W. 
787, 37 Minn. 261; Beaumont Traction 
Co. v. State, 122, S.W..615, 57 Tex:Civ: 
App. 605. 


Partnership in general see Partner- 


ship 47 C.J. p 619. 


50. Beaumont Traction, Co. v. 
Reeee: 122 S.W. 615, 57 Tex.Civ.App. 
05. 


Joint-stock company in general see 
Joint-Stock Companies 33 C.J. p 877. 


51. Wilder v. Aurora, etc., Electric 
Traction Co., 75 N.E. 194, 216 Ill. 493; 
Goddard -v. Chicago, etc., R. Co., 66 N. 
BH. 1066, 202 Ill. 862 [aff 66 N.E. 1119, 
202 Ill. 452, and aff 104 Ill.App. 526]; 
Trojan Ry. Co. Na City ,or roy, 109 
N.Y.S, 779, 125 App.Div. 362 [aff 89 
N., 1113, 195) N.Y.) 614]. 


52. Wilder v. Aurora, etc., Elec- 
tric Traction Co., 75 N.E. 194, 216 Ill. 
493; San Antonio v. Rische, (Tex.Civ. 
App.) 38 S.W. 388. 


53. Village of Phoenix vy. Gannon, 
88 N.E. 1066, 195 N.Y. 471; Trojan R. 
Co. v. Troy, 109 N.Y.S. 779, 125 App. 
Div. 362 [aff 89 N.E. 1118, 195 N.Y. 
614]. 


54. State v. Milwaukee, etc., R. Co., 
92 N.W. 546, 116 Wis. 142. 


55. International Lumber Co. v. 
American Suburbs Co., 1837 N.W. 395, 
119 Minn. 77. 


[a] Thus, power to construct and 
operate a street railroad cannot be 
conferred by municipal authorities on 
a private corporation organized to 
deal in real estate. International 
Lumber Co, v. American Suburbs Co., 
187 N.W. 395, 119 Minn. 77. 


ee ige railroad see Railroads 


Public utility in general see Public 
Utilities § 95. 
Review of determination see infra §§ 


57. See statutory provisions. 


58. New York Cent., etce., R. Co. v. 
Buffalo, etc., Electric R. Co., 89 N.Y.S. 
418, 421, 96 App.Div, 471. 


59. See ‘statutory provisions; and 
infra this note. 


[a] In New York (1) “the Public 
Service Commission law took effect on 
July 1, 1907. It provided that on and 
after that date the Board of Railroad 
Commissioners should be abolished. 
‘All the powers and duties of such 
board conferred and imposed by any 
statute of this state shall thereupon 
be exercised and performed by the 
Public Service Commissions. Laws 
L907, Cd. -98E)\ uc. “4295 0S 80tan een 
power to grant or withhold a certifi- 
cate of public convenience and neces- 
sity theretofore vested in the Board 
of Railroad Commissioners was mani- 
festly transferred to the Public Serv- 
ice Commission” (People v. Willcox, 
89 N.E. 459, 196 N.Y. 212); (2) and 
the certificate of such commission is 
required before a street railway may 
construct its road over a public high- 
way (Manhattan Bridge Three Cent. 
Line v. Brooklyn Heights R. Co., 139 
N.Y.S. 216, 78. Misc. 220 [aff 144 N.Y.S. 
523, 159 App.Div. 567 (aff 119 N.E. 
1058, 222 N.Y. 718)]). 


60. New England R. Co. v. Central 
R., etc., Co., 36 A. 1061, 69 Conn. 47 
(superior court). 

61. New England R. Co. v. Cen- 
tral R., etc., Co., supra; New York 
Cent.,)“ete.; URo7 Co. owe Butralow eter 
Electric R. Co., 89 N.Y.S. 418, 96 App. 
Div. 471; Manhattan Bridge Three 
Cent Line v. Brooklyn Heights R. Co., 
139 N.Y.S. 216, 78 Misc. 220 [aff 144 


' For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 20-21] 


been held not to apply to authorized routes of exist- 
ing corporations operating roads at the time of their 
passage,°* or to a corporation purchasing the prop- 
erty of an existing street railroad company at a 
mortgage foreclosure sale thereof,®* or to a street 
railroad constructed by public authorities.*+4 


Parallel road.°> A statutory provision requiring 
such a certificate or finding of public convenience and 
necessity for a proposed street railroad from one 
town to another, in the public highways, which will 
parallel another existing street or steam railroad®® 
confers on a company which will be affected by the 
construction of the proposed road the right to be 
protected against it unless and until the required 
certificate or finding has been obtained,®* and such 
a certificate or finding is necessary where a part of 
the proposed line is within the public highways, al- 
though but a small part of the parallel line is so 
located.®* 


Duty to consent. Where the commissioners find 
that a street railroad properly constructed and oper- 
ated over the route described in the franchise con- 
tract will, under proper conditions, be of great bene- 
fit to the community, the commission is without au- 
thority-to refuse its permission for, and approval of, 
the construction of the railroad and the exercise of 
the franchise, because of limitations imposed by the 
municipal authorities on the franchise contract ;°°® 
nor can the mere possibility of future contingencies 
which may arise in a period of years properly be 
considered as reasons for declining to sanction the 
construction of the street railroad line, and for 
withholding a certificate of public convenience and 
necessity.7° 
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Decision of one commissioner. Where the statute 
provides that all decisions of a commissioner shall 
be the decisions of the commission when approved 
and confirmed by it,"1 the determination of a commis- 
sioner, adopted by the commission, that the public 
interest requires the construction and’ operation of 
a street railroad on the route over which a particu- 
lar corporation has acquired its franchise, as far as 
it deals with matters of fact, becomes the determi- 
nation of the commission.?? 


[§ 21] B. Location**—1. In General. Where the 
power of approving the route or location of a street 
railroad is vested in the municipal authorities,7* a 
plan of location without the approval of such authori- 
ties is invalid, although approved by the public util- 
ities or railroad commissioners.7® In making their 
decision the municipal authorities may consider all 
matters bearing on the suitableness of the proposed 
route or location,’® but must consider the route or 
location as a whole and not with reference to par- 
ticular streets, one by one;*7 and all the statutory 
requirements as to formal requisites of their deci- 
sion must be complied with.78 . Where, however, the 
plan of the proposed route of a subway with location 
of stations is to be filed with the railroad commis- 
sioners, subject to the approval of municipal au- 
thority, with a right of appeal therefrom to the 
commissioner,’® the number of stations on the sub- 
way to be established is a question to be determined 
by the commissioners,®° and the location of the sta- 
tions after determination by the board as to their 
number is subject to the approval or disapproval of 
the municipal authorities,®1 and in case they refuse 
to approve their decision is subject to review by the 


76. Cherryfield, ete., Electric R. 
Co.’s Appeal, 50 A. 27, 95 Me. 361. 


ING Sr peo. (bo Be oo hicpet pas 64. See infra § 525. 
IN Be 1058;) 222. N.Y. TL 5 itchell v. h 
Sandwich, etc., R. W. Ce, 32 Ont.L. ea Parallel extension see infra § 
594, 7 Ont.W.N. 508. ioe in 

[a] Time of issuance.—The certifi- ; ad See SU LOLy Drovers 
eate need not be issued before the 67. New England R. Co. v. Central 


consent of the local authorities is ob- 
tained. Matter of Empire City Trac- 
tion Co., 38 N.Y.S. 983, 4 App.Div. 103. 


[b] Applicant’s financial ability to 
build the proposed street railroad be- 
ing a circumstance to be considered 
in determining whether public con- 
venience and necessity require its 
construction, the trial court does not 
exceed its jurisdiction by receiving 
evidence on that point, and finding as 
a fact that applicant has not such 
ability. In re Shelton St. R. Co., 38 
A. 362, 69 Conn. 626. 


[ec] In Maine, under Pub. L. (1899) 
e 119, whether public convenience 
requires the construction of a street 
railroad for public use must be deter- 
mined by the railroad commissioners 
in the first instance, before they in- 
dorse their approval on the articles of 
association of the street railroad cor- 
poration, instead of later. In re Port- 
Jand R. Extension Co., 48 A. 119, 94 
Me. 565. 


62. In re Nashua St. R. Co., 41-A. 
858, 69 N.H. 275; Keene Electric R. 
Co.’s Petition, 41 A. 775, 68 N.H. 434; 
New York Cent., etc., R. Co. v. Buffalo, 
etc., Electric R. Co., 89 N.Y.S. 418, 96 
App.Div. 471. 


63. Syracuse, L. S. & N. R. Co. v. 
Carrier, 134 N.Y.S. 791, 149 App.Div. 
411. 


Foreclosure of street railroad mort- 
gage in general see infra § 225. 


R., ete., Co., 36 A. 1061, 69 Conn. 47 
(finding of superior court under Act 
[1893] ¢ 169 § 8). 

68. New England R. Co. v. Central 
R., ete., Co., 36 A. 1061, 69 Conn. 47. 


69. People v. Willcox, 89 N.E. 459, 
196 N.Y. 212. 


70. People v. Willcox, supra. 
71. See statutory provisions. 
72. People v. Willcox, supra. 


73. Location of route and tracks in 
general see infra §§ 99-102. 


74. See statutory provisions. 


[a] Approaches and connections. 
—Under Spec.-St. (1917) c 3873 § 6, 
the department of public utilities, 
within rational limits, may order 
whatever approaches, tracks, and 
connections are found preferable in 
connection with an inclosed area or 
station for the transfer of street car 
passengers between surface cars and 
elevated trains, and has authority to 
grant a-location for tracks on a par- 
ticular. street, although a fire house 
or other municipal buildings were on 
that street. City. of Cambridge v. 
Boston Blevated Ry. Co., 135 N.E. 
3138, 241 Mass. 374. 


Consent of municipal authorities to 
use of street in general see infra §§ 
34-50. 


75. Toronto, etc., R. Co. v. Toron- 
to, 35 Ont.L. 57, 9 Ont.W.N. 254. 


[a] Thus they may consider the 
width of the street and the con- 
venience and safety of the public. 
Cherryfield, ete., Electric R. Co.’s Ap- 
peal, 50 A. 27, 95 Me. 361. 


77. Cherryfield, ete., Electric R. 
Co.’s Appeal, supra. 
78. Lenoix v. Dover, etc., St. R- 


Co., 54 A. 1022, 72 N.H. 58. 


[a] Decision in writing.—Statu- 
tory requirements as to the municipal 
authorities putting their decision in 
writing and making a proper record 
thereof are mandatory. Lenoix v. 
Dover, etc., St. R. Co., 54 A. 1022, 72 
N.H. 58. 

[b] Woid reservation.—An  ordi- 
nance which provides that the loca- 
tion of the lines of the company is to 
be made subject to such further con- 
ditions as might be imposed by ordi- 
nance when the street railroad com- 
pany adopts the route, and that the 
ordinance is not to be construed as a 
grant of rights in any street, but that 
the determination whether such 
rights should be granted is reserved — 
until a petition for the same should 
be presented by the company, is a 
nullity as a location, in that there is 
no grant of a right to go upon or 
along the.streets on which the ordi- 
nance professes to provide for loca- 
tion. Harvey v. Aurora, etc., R. Co., 
57 N.E. 857, 186 Ill. 283. 


79. See statutory provisions. 


80. Cambridge v. Railroad Comr’s, 
88 N.E. 869, 197 Mass. 574. f 


81. Cambridge v. Railroad Comr’s, 
supra. 
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board of commissioners.*? 


Temporary location. In the absence of statute to 
the contrary, the fact that a location, approved by 
commissioners, is merely a temporary location does 
not render it invalid.®* 


As to change of location. Under a statute permit- 
ting the location of a street railroad to be ehanged 
under the direction of the public utilities commis- 
sion,** the determination of the commission in re- 
gard to the change is final,*® and the fact that the 
clerk of the commission fails to give the required 
notice of the determination to all parties of record 
does not deprive the street railroad company of its 
right to construct and operate its road;** but, where 
the statute requires the consent of the local authori- 
ties to the construction ard operation of a street 
railroad,’? a public commission cannot order the 
company to remove its line of railroad from one 
street where it has a franchise to another street in 
such city where it does not have a franchise.*§ 


[§ 22] 2. On Private Land.*® Under a statute 
which gives a street .railroad company which cannot 
procure the right to use private land outside a high- 
way, by agreement with the owners, the right to 
take, hy condemnation, such land as may be neces- 
sary for the proper operation of the road within 
the limits of the route previously laid out,°° subject 
to the approval of the layout and location of its 
line by designated commissioners, a street railroad 
company is not entitled to have a petition for the 
approval of its right of way by the commissioners en- 
tertained and approved unti] the company has se- 
cured by agreement, or by coudemnation, the right 
to lgeate its line over private property,®? and until 
a plan of location has been adopted by the com- 


pany;®2 and although an application for such ap- 
proval should allege these facts,°®* the proceeding is 
an informal one before an administrative tribunal,°* 
and the commissioners may act without such allega- 
tions if there is proof before it of such facts.°® Ap- 
proval of the taking of a certain amount of land is 
not an approval of the location and taking of a small- 
er amount.®® 


Objections by owners.°’? It is the duty of the com- 
missioners in prescribing the method and manner of 
construction to protect the rights of the general pub- 
lie, so far as consistent with the exeeution of the 
railroad company’s franchise, by ways reasonably 
practicable, and at the same time to do no greater 
injury to the owner of the fee of the highway, or 
the adjoining owner, than follows from the neces- 
sary exercise of the company’s franchise;°* and 
every owner of the fee in a highway over which a 
street railway proposes to locate and every adjoin- 


‘ing owner is entitled as of right to an opportunity to 


establish before the commissioners, and the court on 
appeal, that a proposed location or method of con- 
struction will cause him special damage;®® but, 
where sueh owners appear and file their petition of 
protest to the approval of the plan of location and 
have a hearing thereon before the commissioners, 
they cannot object thereafter that there was a fail- 
ure to give them notice of such proceedings.* 


[§ 23] C. Extension?—1. In General. Some of the 
statutes require a certificate of public’ convenience 
and neeessity, by a public utility commission or 
board, as a prerequisite to the construetion of an ex- 
tension of the line of a street railroad.* Such a 
statutory requirement applies to a street railroad 
company which thereafter seeks to construct an ex- 


@2. Cambridge v. Railroad Com’rs, g2. Stevens v. Connecticut Co.,}; supra. 
supra. supra; Appeal of Norton, 78 A. 593, [a] Thus railroad commissioners 
83. Daniels vy. Commonwealth.Ave.| 24 Conn. 40. have jurisdiction to order the altera- 
St. oR. -Co.,+56,2N.e. 715,°-175" Mass. [a] Wote of directors to make al-| tion and widening of a right of way 
518. baal eon pny ore land needed there-| for a street railroad over private 
wee Bee or is a fact without proof of which| property, in the absence of any alle- 
84. See statutory Pian the action of the commissioners| gation in the application to the com- 
85. Parsons v. Waterville, ete., St.| would be unauthorized by law, and] missioners of a vote by the directors 


R. Co., 63 A. 728, 101 Me. 173. 


26. Parsons v. Waterville, etc., St. 
R. Co., supra. 


87. See infra §§ 34-48. 


88 City of Tulsa v. Corporation 
Commission, 221 P. 1000, 96 Okl. 180. 


89. Consent of municipality, pub- 
li¢ board or officer, or abutting own- 
ae general See Eminent Domain § 


Right to acquire private property 
by purchase or lease generally see 
infra § 136. 


90. .Condemnation of land for 
street railroad in general see Eminent 
Domain § 53. 


91. Appeal of Morton, 78 A. 593, 
84 Conn. 40. : 


[a] Widening right of way.—Un- 
der such statutes, however, applica- 
tion for the approval of a proposed 
widening of an existing right of way 
may be made without first attempting 
to obtain the land necessary for the 
change by agreement with the owner, 
and after the approval of the commis- 
sioners the company may condemn 
the land. Stevens v. Connecticut Co., 
Baa 361, 86 Conn. 36, Ann.Cas.1913D 
597. 


as the commissioners are a _ special 
statutory tribunal, it is necessary 
that this jurisdictional fact should 
appear in their proceedings. Stevens 
v. The Connecticut Co., 84 A. 361, 86 
Conn. 36, Ann.Cas.1913D 597. 


93. Appeal of Norton, 78 A, 593, 
84 Conn. 40. 


_{a] Application to railroad com- 
missioners for their approval of the 
layout of a railway on private land, 
and of the method of its construction 
therein described, should allege that 
the directors of the railway company 
have adopted the proposed plan of 


location, Appeal of Norton, 78 A. 598, 
84 Conn. 40. 
94, Stevens v. Connecticut Co., 84 


A. 361, 
597. 


[a] Nature of proceeding.—A peti- 
tion to the commissioners in such a 
case is to be heard before an adminis- 
trative tribunal, and is a proceeding 
in which issues of law and fact are 
not intended to be framed by plead- 
ings with the same formality as in 
ordinary actions at law or in equity. 
Stevens v. Connecticut Co., 84 A. 861, 
86 Conn. 36, Ann.Cas.1913D 597. 


95. Stevens v. Connecticut 


86 Conn. 36, Ann.Cas.1913D 


Co., 


of the street railroad company to take 
the land, provided proof that such a 
vote was in fact passed was made be- 
fore the commissioners. Stevens v. 
Connecticut Co.,. 84 A. 361, 86 Conn. 
36, Ann.Cas.1918D 597. 


96. Stevens v. New York, N. H. & 
H. R. Co., 78 A. 440, 83 Conn. 603. 


97. Rights and remedies of abnt- 
era iia a in general see infra §§ 


98. Appeal of Norton, 78 A. 593, 84 
Conn. 40. 
99. Appeal of Norton, supra. 


1. Appeal.of Norton, supra. 


2. Right to construct additional 
tracks, branches, and switches in 
general see infra §§ 103-113. 


3. See statutory provisions; 
ease infra this note. 


fa] “Within any municipality.”’— 
A statute giving a railroad commis- 
sion jurisdiction to determine the ne-’ 
cessity of extending the line of any 
street railway corporation operating 
“within any municipality,” applies to 
street railroads, and not exclusively 
to interurban or suburban railroads. 
State v. Milwaukee Electric Ry. & 
Light Co., 172 N.W. 230, 169 Wis. 183. 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tension of its line notwithstanding an agreement 
with the municipality purports to authorize the con- 
struction of such an extension,* and any acts of ex- 
tension without the required approval or certificate 
of the proper board or commission are illegal.> The 
requirement, however, does not apply to a company 
which was incorporated and had begun proceedings 
for an extension, under a prior statute, before the 
enactment of the later statute;® and, unless the stat- 
ute includes prior corporations, the requirement of 
such a certificate does not apply to a previously and 
specially chartered corporation in respect of an ex- 
tension of its road, as authorized by its-aet of in- 
corporation.? An extension of the railroad within 
the meaning of such a requirement does not include 
the construction of a transmission line, outside the 
right of way, for high tension current.’ It has been 
held that, under its power to authorize an extension, 
the commission may authorize the construction of an 
additional track not connected with existing tracks, 
except by the tracks of another railroad company ;° 
but statutory power to order the construction of ad- 
ditional tracks and such changes, ete., as may pro- 
mote the security and convenience of the public or 
secure adequate service, etc., does not authorize the 
commission to compel a street railroad company to 
extend its line into new territory, in the absence of 
authority in its charter therefor,'® or where the ex- 
tension, in the best judgment of the directors of the 
company, will result in loss.1? 


New line. A statute which requires such certifi- 
cate or approval where the extension constitutes a 
new and independent line applies only where there 
is an attempt to construct a road under the guise 
of an extension.? , 
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[§ 24] 2. As to Power of Municipality To Require 
or Authorize Extension.t? <A certificate of public 
convenience and necessity or assent of the commis- 
sion as required by statute!+ is also a condition pre- 
cedent. to the right of a municipality to compel the 
construction of a proposed extension.1®° Where, 
however, the power of determining such questions is 
vested in the municipal council, the propriety and 
public necessity for the additional lines or extension 
is for the couneil to decide as a legislative matter,*® 
and, in the absence of some provision for a judicial 
review, the determination of the council as to the 
extension is ordinarily final, and cannot be interfered 
with by the courts,!7 unless, because of the exten- 
sion in fact not being required by public convenience 
and necessity, the action of the council in determin- 
ing on and directing the extension is arbitrary and 
unreasonable.1® Such am ordinance is presumed to 
be valid as respects public necessity and reasonable- 
ness,’® but is not conclusive, and the street railroad 
company is entitled to a hearing thereon in judicial 
proceedings,?° in which proceedings the burden is 
on it of proving the unreasonableness and invalidity 
of the ordinance.”! Although a franchise ordinance 
reserves to the common council the right at any time 
to order the company to construct new lines, it can 
order the construction of a new line only where pub- 


le convenience and necessity will be promoted there- 
by.22 


[§ 25] D. Review of Determination—1. In Gener- 
al. Under some statutes an appeal may be taken 
to a designated eourt, from a decision of the com- 
missioners or finding of a lower court, as to whether 
public convenience requires the construction of a 
street railroad,?* and it has been held that such an 


Nl le 


4. Mitchell v. Sandwich, ete., R. 
Co., 32 Ont.L. 594, 7 Ont.W.N. 508. 


5. Mitchell v. Sandwich, ete., R. 
Co., supra. 


6 New York Cent., etc., R. Co. v. 
Auburn Interurban Electric R. Co., 
70 N.E. 117, 178 N.Y. 75. 


7. In re Nashua St. R. Co., 41 A. 
858, 69 N.H. 275; Keene Electric R. 
Co.’s Petition, 41 A. 775, 68 N.H. 
434. 


8. Syracuse, etc., R. Co. v. Carrier, 
134 N.Y.S. 791, 149 App.Div. 411. 


9. Daniels v. Commonwealth Ave. 
St. R. Co., 56 N.E. 715, 175 Mass. 518; 
South Boston R. Co. v. Middlesex R. 
Co., 121 Mass. 485. 


10. Towers v. United Rys. & Elec- 
tric Co. of Baltimore, 95 A. 170, 126 


Md. 478; State ex rel. United Rys. Co. } 


of St. Louis v. Public Service Commis- 
sion of Missouri, 192 S.W. 958, 270 
Mo. 429. : 


11. Towers v. United Rys. & Elec- 
tric Co. of Baltimore, 95 A. 170, 126 
Md. 478. 


12. Delaware, etc., R: Co. v. Syra- 
euse, etc., R. Co., 59 N.Y.S. 1035, 28 
Mise. 456 [aff 60 N.Y.S. 386, 43 App. 
Div. 621]. 


[a] Extension as new line.—A 
proposed “extension” of the line of a 
street railroad originally running be- 
tween two towns for a distance of five 
miles, in a northerly direction, so 
that the road as extended would reach 
a town some seventy miles to the east 
of its original terminus, is not an ex- 
tension, but the construction of a new 
road, for which a certificate of neces- 
sity must be procured. New York 


Cent., etc., R. Co. v. Buffalo, etc., Elec- 
tric R. Co., 89 N.Y.S. 418, 96 App.Div. 
471. 


[b] An extension of fifteen miles 
to a road about three miles long has 
been held not to be a “new road,” 
within this rule. Roberts v. Hunting- 
ton R. Co., 105 N.Y.S. 1031, 56 Mise. 
62. 


13. Right to construct additional 
tracks, branches, extensions, and 
switches in general see infra §§ 103— 
113. 


14. See supra § 23. 


15. State v. Milwaukee Electrie 
Ry. & Light Co., 172 N.W. 230, 169 
Wis. 183. 


Power of municipality to compel 
extension in general see infra §§ 108— 
110. 


16. State v. St. Paul City Ry. Co., 
230 N.W. 809, 180 Minn. 329. 


[a] hus, where the charter gives 
a city council power to require con- 
struction or extension of new street 
railway lines, whether public neces- 
sity requires construction of a par- 
ticular new line rests in the discre- 
tion of the common council. State v. 
St. Paul City Ry. Co., 135 N.W. 976, 
117 Minn. 316, Ann.Cas.1913D, 139. 


17. State v. St. Paul City Ry. Co., 
142 N.W. 136, 122 Minn. 163; State v. 
St. Paul City Ry. Co., 135 N.W. 976, 
117 Minn. 316, Ann.Cas.1913D, 139. 


Review of determination as to ex- 
tension see infra § 25. 


18. State v. Duluth St. Ry. Co., 229 
N.W. 883, 179 Minn. 548; State v. St. 
Paul City Ry. Co., 1385 N.W. 976, 117 
Minn. 316, Ann.Cas,1913D, 139. 


[a] _ Order held not unreasonable 
for absence of public necessity.— 
Where a street railway franchise re- 
served to the city the right to direct 
the construction of new lines and the 
extensions of existing lines, when de- ~ 
manded by public necessities, an ordi- 
nance directing the construction of 
tracks nine miles in length could not 
be adjudged invalid as arbitrary and 
unreasonable, on the ground that the 
public necessities did not demand the 
work, the city council having deter- 
mined that public necessities demand- 
ed the work, and the general manager 
of the company stating that nine and 
one-half miles of extensions during 
the year would not be unreasonable, 
but within the power of-.the company 
to make. Minneapolis St. Ry. Co. v. 
City of Minneapolis, 189 F. 445. 


19. State v. St. Paul City Ry. Co., 
230 N.W. 809, 180 Minn. 329; State v. 
St. Paul City Ry. Co., 142 N.W. 136, 
122 Minn. 163. : 


Presumption of validity of ordi- 
nance in general see Municipal Cor- 
porations § 934. 


20. State v. St. Paul City Ry. Co., 
142 N.W. 186, 122 Minn. 163. 


21. State v. St. Paul City Ry. Co., 
230 N.W. 809, 180 Minn. 329. 


22. State v. St. Paul City Ry. Co., 
142 N.W. 136, 122 Minn. 163; State ex 
rel. City of St. Paul v. St. Paul City 
Ry. Co., 81 N.W. 200, 78 Minn. 331. 


23. See statutory provisions; 
cases infra this note; and notes 24— 
34, 

[a] In Connecticut the finding or 


judgment of the superior court on the 
question of public convenience and 
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appeal may be taken by the commission from an or- | with the findings, may order the granting of such 


der of the court reviewing its order. On such ap- 
peal the reviewing court may, by fule or otherwise, 
specify the time of hearing and notice to be given 
to the interested parties,?®> and may review the pro- 
ceedings of the board of commissioners or lower court 
only as to rulings of law and not as to findings and 
decisions on questions of fact,?® except to determine 
whether there was sufficient to support the decision 
or finding.27 No evidence can be heard by the re- 
viewing court except proof of the evidence that was 
before the board or court when the rulings com- 
plained of were made,?® and, although the statute 
does not provide that a copy of the evidence shall be 
certified to the court, such certification must be 
deemed implied.2® On appeal from a decision re- 
fusing a certificate of necessity the company should 
allege enough to show that the court has jurisdic- 
tion, and that the company had the right to apply 
for an approval of its route,?° and the court, on a 
review of the testimony taken before the commis- 
sioners, and of the maps and papers on file, together 


certificate.3+ 


As to extension. Where power to review a de- 
termination as to an extension of a street railroad. 
line? is vested in a public commission, it may de- 
termine whether tke requirement of such extension. 
is just and reasonable,?* and its decision will not 
be disturbed on appeal to the proper court, unless 
shown by the record to be erroneous.** 


[§ 26] 2. As to Location.2® Under a statutory 
provision authorizing a person aggrieved to appeal 
from an order or decision as to the route or location 
of a street railroad,*?® a person is aggrieved when 
his property rights are injuriously affected by the | 
unauthorized or irregular action of the commission- 
ers or tribunal,?? and if such fact appears on the. 
face of the proceedings, he may appeal to have the: 
order set aside,?® and on such appeal he assumes the 
position of plaintiff in equity, with the burden of 
proving that the commissioners or tribunal acted 
without authority or irregularly.°® On such appeal, 


necessity for the construction or ex- 
tension of a street railway from one 
town to another, so as to parallel 
other street or steam railways, is not 
subject to review, unless the special 
jurisdiction conferred by statute has 
been exceeded, or the methods of 
judicial procedure essential to the due 
course of law have been violated. In 
re Shelton St. R. Co., 88 A. 362, 69 
Conn. 626; Central R., ete., Co.’s Ap- 
peal; 35 A. 32, 67 Conn. 197. 


[b] In Maine Pub. L. (1897) ¢ 249, 
which provided for an appeal to the 
supreme judicial court from the de- 
cision of the board of railroad com- 
missioners on the question as _ to 
whether public convenience requires 
the construction of a street railroad, 
was not repealed by Pub. L. (1899) 
e 119, making the question of public 
convenience determinable by the rail- 
road commissioners in the first in- 
stance. In re Portland R. Extension 
Co., 48 A. 119, 94 Me. 565. 


24. See infra this note. 


[a] In New York the public serv- 
ice commission is entitled to appeal 
from an order of the appellate divi- 
sion, reversing an order of the com- 
mission refusing to grant permission 
for and to approve the construction 
of a street railway in the city of New 
York, and directing the commission 
to grant the necessary consent. Peo- 
ple ex rel. South Shore Traction Co. 
v. Willcox, 89 N.B. 459, 196 N.Y. 212. 


25. In re Wood, 73 N.HB. 561, 181 
ING oo 


26.. Paine v. Newton St. R. Co., 17 
.N.E. 1026, 192 Mass. 90. 


[a] .In New York an order of the 
appellate division requiring’ the board 
of railroad commissioners, under L. 
(1892) p 1395 c 676 § 59, to issue a 
certificate of public convenience to a 
street railway company is a final or- 
der in a special proceedings and ap- 
pealable, under Code Civ. Proc. § 190, 
to the court of appeals, only so far 
as questions of law are concerned. 
In re Wood, 738 N.H. 561, 181 N.Y. 
Yea i 


27. In re Wood, supra. 


[a] “Bule applied as to question of 
validity of the incorporation of the 
street railway company on the ground 
that ten per cent of its capital stock 
subscribed for has not been paid in 


For later cases, developments and changes in the law see Annotations, same title and section number, 


in good faith, as required by statute. 
In re Wood, 73 N.E. 561, 181 N.Y. 
ee 


28. Paine v. Newton St. R. Co., 77 
N.E. 1026, 192 Mass. 90. 


29, In re Wood, 73 N.E. 561, 181 
IND YGuooe 
30. In re Milbridge, ete., R. Co., 


51 A. 818, 96 Me. 110. 


31. In re Wood, 73 N.H. 561, 181 
N.Y. 98,34 N.Y.Civ.Proc. 127. 


32. See supra § 23. 


83. City of Cincinnati v. Public 
Utilities Commission, 110 N.E. 461, 91 
OhioSt. 331, Ann.Cas.1916B, 1081. 


_ [a]. Thus, under statutory author- 
ity, the public commission may de- 
termine the practicability of addi- 
tions and extensions of street rail- 
way lines required by a city ordi- 
nance, and in reaching its determina- 
tion may consider the physical condi- 
tions of the proposed route as well as 
the necessary plan of operation of 
the cars thereover, and, if it finds that 
such operation will entail unusual 
and unwarranted dangers and jeo- 
pardize the lives of passengers, it 
may relieve the street railroad com- 
pany from obligations sought to be 
imposed by an ordinance complained 
of. City of Cincinnati v. Public Util- 
ities Commission, 110 N.H. 461, 91 
OhioSt. 331, Ann.Cas.1916E, 1081. 


Review of determination as to ne- 
cessity or location in general see 
infra § 26. 


34 City of Cincinnati v. Public 
Utilities Commission, 110 N.E. 461, 
91 OhioSt, 331, Ann.Cas.1916B, 1081. 


35. Determination as to location 
see supra §§ 21, 22. 


36. See statutory ‘provisions, 


87. Stevens v. Connecticut Co., 84 
A. 361, 86 Conn. 36, Ann.Cas.1918D, 
597; Appeal of Norton, 78 A. 587, 84 
Conn. 24 


[a] Adjoining owners.—Where the 
selectmen of a town in approving the 
route of a street railroad provide that 
a portion of the road shall be laid 
outside a highway, and on appeal to 
the railroad commissioners it is found 
that the petitioner railroad company 
has a right to a lay-out in the high- 
way, and that it is the commission- 
ers’ duty to give the railroad:company 


such lay-out and also to require such. 
changes in the highway as will pro- 
tect other public uses thereof, ad- 
joining owners claiming to be injured: 
by such decision are entitled to re- 
view such question on appeal to the. 
superior court. Appeal of Norton, 78. 
A. 587, 84 Conn. 24, 


38. Appeal of Norton, supra. 


fa] Order of location may be set: 
aside, on appeal, where it is in any 
respect unauthorized by law, irregu-- 
lar, or informal, or based on a mis- 
conception of the law, or of the com- 
missioners’ powers or duties, or it ap- 
pears that the order if carried out 
would materially damage appellant,. 
or has invaded or threatened to in- 
vade his legal rights, or is so unrea- 
sonable as to justify judicial inter- 


ference. Appeal of Norton, 78 A. 587,. 
84 Conn. 24. 
[b] Appeal unauthorized.—A_ 


statutory provision that, before a 


street railroad company shall pro- 


ceed to construct its railway, it shall. 
cause a plan to be made showing the 
highways in and through which it 
proposes to lay its tracks, the loca- 
tion of the same, the grade, etc., and 
such changes, if any, as are proposedi 
to be made in the highways, contem- 
plates a plan of location previously 
approved by the railroad company’s 
directors, and hence, until a vote of 
such directors on such location has. 
been had, there can be no approval 
of the route by the railroad commis-- 
sioners, and all appeals from the local 
authorities with reference thereto are 
unauthorized. Appeal of Norton, 78. 
A. 587, 84 Conn. 24. 


39. Stevens v. Connecticut Co., 84 
epee 86 Conn, 36, Ann.Cas.1913D,. 


[a]. As to vote of directors.—On. 
appeal, by an owner of land taken, 
for the alteration and widening of‘a 
right of way of a street railroad com-- 
pany, from the order of the railroad. 
commissioners approving of the al-- 
teration and widening of the right of 
way, the street railroad company need. 
not offer evidence of the vote of its: 
directors to take the land, in the ab- 
sence ‘of evidence by the owner that 
a vote of the directors had “not in 
fact been had: Stevens vy. Connecti- 
cut Co., 84 A.. 362, 86 Conn. 36, Ann. 
Cas. 1913D>597. 
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§ 26] 


questions submitted to the commissioners as an ad- 
ministrative tribunal cannot be tried de novo;*° 
but there may be such a trial or review of judicial 
questions,*+ and therefore, unless a specification of 
reasons is required by statute,*? if the objector al- 
leges the fact that he was aggrieved, he need not 
state the grounds therefor,*? and any illegality in the 
commissioners’ order cannot be controlled or limited 
by the reasons of appeal.** Where the statute makes 
such an appeal a supersedeas of the order appealed 
from until final action of the court thereon,*> an 
order approving the location on, and the taking of 
land for, a street railway, becomes of no binding 
force on appeal therefrom.t® Where the appeal is 
taken by the railroad company, if objectors appear 
and are heard, it is immaterial that they were not 
given notice of the appeal.*? 


Motion to erase appeal from the commissioners to 
the court, for want of jurisdiction, admits well plead- 
ed facts and contests the right of appeal on any and 


-every ground,*® and will not be granted unless such 


want of jurisdiction appears plainly on the face of 
the record.*® It is not essential to an appeal from 
an order granting such a motion that a formal judg- 
ment be filed and placed on record.®° 


From decision of municipal officers. It has been 
held that where the power to locate the route of a 
street railroad through a township is conferred by 
statute upon the supervisor and highway commis- 
sioner, courts have no power to review their action.°+ 
Under statutes authorizing an appeal to public com- 
missioners from an order of municipal officers as 
to route or location,®? such appeal may be made from 
an order locating the tracks of a street railroad 
whose general route has been established by judicial 

40. Stevens v. 


Connecticut Co.,/ers 
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“are aggrieved” by the commis- 
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decree ;°* and, on such appeal, the municipal au- 
thorities who have entertained the petition for a lo- 
cation cannot raise the question that the petition was. 
not authorized by the directors of the company, and 
that there was no party plaintiff before them.°+ A 
further provision of the statute that the decree of 
the commissioners on such appeal shall be final on all 
questions of fact includes the determination whether 
the interests of the public require certain conditions. 
and limitations imposed by the municipal authori-. 
ties.°° Such a decree is not invalid for want of no- 
tice of appeal to the municipality, if the mayor and. 
aldermen were duly notified of the petition of ap- 
peal and hearing thereon, according to the orders of 
the commissioners,®* nor ean such officers raise the 
further objection that abutting landowners were not 
made parties to the proceeding and given notice 
thereof.°* Where the statute authorizes such an 
appeal from any decision or order of the municipal 
authorities, and provides that the petition of appeal 
shall state specifically the portions of the decision 
appealed from,°* the power of the commissioners to: 
review the whole order is not taken away by the fact 
that only certain portions of the order as specified by 
appellant are objectionable,®® and the commissioners 
may affirm, disaffirm, or modify the order appealed. 
from as they deem equitable.®® If the board of com- 
missioners fails to exercise the power of review given 
it by statute, the court, on appeal from the decision 
of the board, is not required to make a decision of 
its own,®! but may annul the decision of the board 
and direct it to proceed further,®? and may direct 
the commissioners to exercise their equitable powers. 
in disposing of the appeal to them from the:decision. 
of the municipal authorities.®? 


diction, the motion to erase or dismiss: 


supra. 
41. Appeal of Norton, 78 A. 587, 
84 Conn. 24; Hartford v. Hartford St. 


R. Co., 53 A. 1010, 75 Conn. 471. 


[a] Whether serious damage will 
result (1) to appellant from orders 
respecting the location of a street 
railway is a judicial question. Ap- 
peal of Norton, 78 A. 587, 84 Conn. 
24, (2) Whether the commissioners 
in approving a railroad’s route exer- 
cised their powers of regulation in 
such a way as to do no greater injury 
to the owners of the fee in a highway, 
over which the road was projected, or 
to adjoining owners, than the perform- 
ance of their duties required, and 
whether the construction approved 
might do such adjoining owners spe- 
cial injury, are essentially judicial 
questions, which are reviewable on 
appeal from the commissioners’ order. 
Appeal of Norton, 78 A. 593, 84 Conn. 
40. (3) Where a notice of appeal 
from commissioners, approving a 
route for a street railway, alleges 
that the commissioners’ orders will 
materially damage appellant, such 
ground of appeal must be construed 
as indicating on its face that the con- 
troversy is within the judicial power 
of the superior court to determine, it 
being a judicial and not an adminis- 
trative matter. Appeal of Norton, 78 
A. 587, 84 Conn. 24. 


42. Appeal of Norton, supra. 
43. Appeal of Norton, supra. 


[a] Notice of appeal from railroad 
commissioners reciting that petition- 
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sioners’ failure to dismiss and disal- 
low that portion of the application of 
the railway company for the approval 
of the location of its route over pri- 
vate land, and because such location 
attempts to take petitioners’ property 
without first complying with the stat- 
utes for the appropriation thereof, 
and that they are also aggrieved by 
the findings and order of the commis- 
sioners dismissing petitioners’ peti- 
tion and motion, is sufficient to en- 
able appellants to establish as one of 
their grievances, on appeal, any spe- 
cial injury or damage done them by 
the order appealed from: Appeal of 
Norton, 78 A. 598, 84 Conn. 40. 


44, Appeal of Norton, 78 A. 587, 
84 Conn. 24. 

45. See statutory provisions. 

46. New York, ete., R. Co. v. 
Stevens, 69 A. 1052, 81 Conn. 16. 

47. Appeal of Norton, 78 A. 587, 


84 Conn. 24. 


48. Appeal of Norton, 78 A. 593, 
84 Conn. 40. 


49. Appeal of Norton, 
84 Conn. 24. 


[a] hus, where an appeal is tak- 
en from an order of railroad commis- 
sioners, determining the location of 
a street railway, to the superior court, 
and the only allegation is that appel- 
lant is aggrieved by the order ap- 
pealed from, or substantial grounds 
other than those which may be stated 
apparently exist, and the issue is 
doubtful whether the court has juris- 


78 A. 587, 


the appeal should not be granted, but 
appellant should be required to file 
reasons of appeal, voluntarily or by 
order of court, so that any legal ques- 
tion arising thereon may be tested by 
a demurrer, or if a want of jurisdic- 
tion then exists; by a motion to erase 
or to dismiss. Appeal of Norton, 78 
A. 587, 84 Conn. 24. 


50. Appeal of Norton, supra. 


[a] Better practice, however, is to: 
enter of record all judgments or or- 
ders of dismissal or erasure before 
appealing therefrom. Appeal of Nor- 
ton, 78.A. 587, 84.°Conn,’ 24: 


51. Silsby v. Lyle, 75 N.W. 886, 117 
Mich. 327. 
52. See statutory provisions. 


53. Boston, etc., R. Co. v. Ports- 
Mvuuth, 51 A. 664, 71 N.H. 21. 


54 Boston, etc., R. Co. v. Ports-- 
mouth, supra. 

55." Boston; etc.;’ R. Co. v. Ports- 
mouth, supra. 

36. “Boston; etc., R. Co. vv. Ports— 
mouth, supra. 

57. Boston, etc., R. Co. v. Ports-. 


mouth, supra. 
58. See statutory provisions. 


59. Waterbury’s Appeal, 61 A. 547,, 
78 Conn. 222. : 


Waterbury’s Appeal, supra. 
Waterbury’s Appeal, supra, 
Waterbury’s Appeal, supra. 
Waterbury’s Appeal, supra, 
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V. FRANCHISES OR PRIVILEGES IN STREETS, ROADS OR BRIDGES 


[§ 27] A. Grants of Franchises or Privileges*°*— 
1. Necessity—a. In General. The charter or articles 
of incorporation of a street railroad company®® give 
it but the bare power to exist,®* and in order that it 
may carry out the purpose of its existence by con- 
structing and operating its road upon and along the 


streets of a municipality, it must have a further ex- : 


ercise of sovereign power in its behalf, by a grant of 
such right from the municipality, under authority 
from the legislature,*? or by a grant directly by the 
state legislature.°* Whatever consents are required 
by statute must be obtained before the company ae: 
quires any right to build,®® and the unauthorized 
occupation of a street or highway by a street railroad 
company is a nuisance per se.7° Where authority to 
use streets and roads is derived directly from the 
legislature, a street railroad company is not entitled 
to oceupy a street or public road even temporarily, 
unless such right is-clearly conferred by its char- 
ter;71 but when the company is acting within ex- 
press charter authority, it is not subject to interfer- 
ence by a municipality.’? 


Interurban service."* The operation on a street 
railroad of cars reasonably suited for street car serv- 


64. Wature of franchise see infra | 103. 

§ 95. 72. 
65. See supra § 9. Side We iL 
66. People v. Suburban R. Co., 53 | Pass: R. Co., 


Citizens’ St. R. Co. v. Memphis, 
Hiss v. Baltimore, 
52 Md. 242, 36 Am.R. 


ice, and which render reasonable or the prescribed 
street car service do not subject the adjacent prop- 
erty within the city limits to an additional servitude, 
by the fact that they start from, or are destined for, 
points outside the city limits,7* and hence their op- 
eration does not require any franchise additional to 
the urban street car franchise,‘® and an injunction 
will not lie to restrain the company, having no fran- 
chise for interurban service, from carrying passen- 
gers out of or into the city on cars rendering the 
usual street railway service while passing along the 
city streets.’° 


[§ 28] b. Effect of Unauthorized Entry on, or Oc- 
cupation of, Streets, Roads, or Bridges.* The un- 
authorized entry on, or occupation, of, a street or 
highway by a street railroad company constitutes 
a nuisance’? which may be enjoined at the suit of 
the state,7® of the local authorities from whom con- 
sent or a franchise ts necessary,’® or by any person 
sustaining peculiar injury not common to the gen- 
eral public.2° Such use has also been regarded as 
a continuing trespass*! which cannot ripen into a 
right as against a city in its governmental capacity 
or as against the public,** and may be restrained by 


Long Island Electric R. Co., 51 N.Y.S. 
186, 28 App.Div. 451 [aff 59 N.E. 1122, 
165 N.Y. 651]; Central Cross Town R. 
Co. v. Metropolitan St. R. Co., 44 N. 
Y.S. 752, 16 App.Div. 229. 


etc., 


N.E. 349, 178 Ill. 594, 49 L.R.A. 650; 
¥t. Worth St. R. Co. v. Rosedale Co., 
4 S.W. 534, 68 Tex. 169. 


67. Blair v. Chicago, 26 S.Ct. 427, 
201 'U.S.,400, 50 L.Ed. 801 [rev 132 F. 
848]; People v. Suburban R. Co., 53 
N.E, 349, 178 Ill. 594, 49 L.R.A. 650; 
Larimer, etc., R. Co. v. Larimer St. 
HOO. G20, AL KO, Lin Par F334" sR t, 
Worth St. R. Co. v. Rosedale Co., 4 
S.W. 534, 68 Tex, 169. 


Consent of local authorities See in- 
fra §§ 34-50. 


Effect of unauthorized use or oc- 
cupancy see infra § 28. 


Power of municipality to grant use 
of streets to street railroad company 
oe Municipal Corporations §§ 304, 

786. 


68. Fower of state legislature to 
grant use of streets to street railroad 
company see Municipal Corporations 
§§ 304, 3786. 


69. Consent of: 
Abutting owners see infra §§ 51-73. 
Local authorities see infra §§ 34-50. 
Voters see infra § 74. 


70. See infra § 280. 
71. Atty.-Gen. v. Lombard, etc., 
Passe. Co) 100 Phila? --(Pa.)) 352; 


Norfolk R., etc., Co. v. Consolidated 
Turnpike Ce., 40 S.E. 897, 100 Va. 243. 


[a] Remedying defects in charter. 
—Under the New York statutes, if 
the charter does not cover the pro- 
posed streets, there must be filed in 
the office where the certificate of in- 
cerporation is filed a statement of the 
names of the streets upon which it is 
proposed to build the road. Trojan R. 
Co, v. Troy, 109 N.Y.S. 779, 125 Ann. 
rene 362 [aff 89 N.E, 1113, 195 N.Y. 


Implied authority to 
Switches and 


coustruct 
turnouts see infra § 


*By Henry H. SKYLES (§ 27). 


871; Asbury Park, etc., R. Co. v. Nep- 
tune Tp., 67 A. 790, 73 N.J.Eq. 323 
[mod 74 A. 998, 75 N.J.Eq. 562]; West 
Philadelphia Pass. R. Co. v. Philadel- 
pee, 10 Phila, (Pa:) 70, 30 Leg. Int. 


[a] When consent is not required, 
a street railroad company is entitled 
to an injunction against interference 
by the city officials. Harrisburg City 
Pass. R. Co. v. Harrisburg, 24 A. 56, 
149 Pa. 465. i : 


73 Interurban and urban street 
railroads distinguished see supra § 3. 


74. Street railroad as not addition- 
al servitude in general see infra § 137. 


75. City of Milwaukee v. Milwau- 
kee Electric Ry. & Light Co., 180 N.W. 
339, 181 N.W. 821, 173 Wis. 400, 13 
A.L.R. 802 [overr Younkin y. Mil- 
waukee Light, Heat & Traction Co., 
98 N.W. 215, 120 Wis. 477]. 


76. City of Milwaukee v. Milwau- 
kee Electric Ry. & Light Co., 180 N.W. 
339,-181 N.W. 821,173 Wis. 400, 13 A. 
L.R. 802 [overr Younkin vy. Milwau- 
kee Light, Heat & Traction Co., 98 
N.W.-215, 120 Wis. 477]. 


77. Colo.—Denver, ete., R. Co. v. 
Denver City R. Co., 2 Colo. 673. 


Ill—MeEniry v. Tri-City Ry. Co., 
98 N.E. 227, 254 Ill. 99. 


Iowa.—State v. Des Moines City 
Ry. Co., 140 N.W. 4387, 159 Iowa 259. 


Kan.—Street Ry. Co. v. Nave, 17 P. 
587, 38 Kan, 744, 5 Am.S.R. 800. 


Mo.—St. Louis, ete., R. Co. v. Kirk- 
wood, 60 S.W. 110, 159 Mo, 239, 53 L. 
R.A. 300. 


N.Y.—Beekman v. Third Avenue R. 
Co., 47 N.E, 277, 153 N.Y. 144; Fan- 
ning v. Osborne, 7 N.E, 307, 102 N.Y. 
441; Manhattan Bridge Three-Cent 
Line v. Third Avenue R. Co., 139 N.Y. 
S. 434, 154 App.Div. 704; Eldert v. 


Pa.—Atty.-Gen. v. Lombard, 
R. Co., 10 Phila. 352. 


Tex.—San Antonio v. Rische, (Civ. 
App.) 38 S.W. 388. 


Obstruction and encroachment gen- 
scaing as nuisance see Highways § 

78. State v. Des Moines City Ry. 
Co., 140 N.W. 487, 159 Iowa 259; Atty.- 
Gen. v. Lombard, etc., R. Co., 10 Phila. 
(Pa.) 352. 


79. State v. Des Moines City Ry. 
Co., 140 N.W. 4387, 159 Iowa 259; Grey 
v. New York & P. Traction Co., 40 A. 
21, 56 N.J.Eq. 463; Trenton v. Tren- 
ton Pass. R. Co., (N.J.Ch.) 27 A. 483; 
Rahn Tp. v. Tamaqua, etce., St. R. Co., 
31° A. 472, 167 Pa. 84; Steelton 
Borough v. East Harrisburg Pass. Ry. 
Co., 1 Pa.Dist. 667; Williamsport v. 
Williamsport Pass, R. Co., 3 Pa.Co. 
39; Morrissey v. Providence Tel. Co., 
32 A. 19, 19 RI. 124, 


[a] Remedy by indictment does 
not afford adequate relief. Grey v. 
New York -& P. Traction Co., 40 A. 
21, 56 N.J.Eq. 463. ‘ 


80. See cases infra this note. 


[a] One who has contracted to re- 
pair highway which the company is 
attempting to occupy may be entitled 
to sue, since this may increase the 
burden of the repair. Lehigh Coal, 
etc., Co. v. Intercounty St. R. Co., 31 
A. 471,°167 Pa. 75; Conshohocken R. 
ae v. Pennsylvania R. Co., 15 Pa.Co. 


etc., 


Remedies of abutting owners sce 
infra §§ 137-142. 

81. City of Milwaukee v. Milwau- 
kee Electric Ry. & Light Co., 180 NW. 
aoe Sy eae $21, 173 Wis. 400, 13 A. 


82. City of Milwaukee v. Milwau- 
kee Electric Ry. & Light Co., supra, 


“By WILLIAM A. MARTIN (8§ 28, 29). 
For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 28-29] 


injunction.** The local authorities have the right 
to compel a street railroad to remove its property 
from streets occupied without authority,*+ and this 
right eannot be lost by laches’® or by estoppel.’® 
But they cannot abate a street railroad as a nuisance 
except by due process of law;%7 and threats of tear- 
ing up the tracks by the municipality gives the com- 
pany a right of action against the municipality by in- 
junction.*® Where a highway is occupied without 
the required consent, the local authorities may sue 
for damage to the highway.®® A street railroad com- 
pany operating withoyt authority has the right at 
once to cease its service and take up its tracks,9° 
and although it is without legal right to operate its 
“road, it nevertheless has a property right in the 
rails, ties, poles, and wires which it has placed in 
the street which even the legislature cannot take 
away.® 


Questioning right of another company to occupy 
street. A company which has not obtained the req- 
uisite consent has no standing to question the right 
of another company, subsequently incorporated, to 
occupy streets, covered by the prior charter of the 
complaining company,°? and this is so whether the 
second company has received the consent of the au- 
thorities®* or not.®* 


Bridges. Where a company has failed to obtain 


83. City of Detroit v. Detroit Uni- 
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the consents made necessary by statute, a railroad 
company may enjoin the construction of traeks over 
its bridge for the purposes of the electrie railway, 
although the municipality in which the bridge is sit- 
uated has given its consent, and although the street 
railway company has offered to reconstruct and 
strengthen the bridge so that it will be safe for the 
use of electric cars.°® 


[§ 29] 2. Power To Grant®°—a. Possession and 
Source in General. As is elsewhere shown, in the ab- 
senee of contrary constitutional provisions, a fran- 
chise to use the streets of a municipal corporation 
ean be granted only by the legislature or its duly 
authorized agent,®? although this power may be dele- 
gated to the muniecipality.®® Hence, strictly speak- 
ing, the municipality has no inherent power to grant 
such a franchise or privilege,®® and, although the 
franchise to occupy streets is granted by a munici- 
pality in pursuance of delegated authority, it is in 
fact granted by the state through the agency of the 
municipality. The legislature, therefore, can en- 
large the rights conferred by a franchise granted by 
a municipality,” either directly or through some other 
body. Where the streets on which the road may 
be constructed are designated by legislative grant, 
municipal consent to construet roads on streets not 
designated will not authorize construction of roads 
thereon,* since such consent cannot-supply the want 


ted Ry., 1387 N.W. 645, 172 Mich. 136 
fail 33 S:Ct- 69%, 229° U.S. 3957 57 a: 
Ed. 1056]; City of Milwaukee v. Mil- 
waukee Blectric Ry. & Light Co., 180 
N.W. 339, 173 Wis. 400, 13 A.L.R. 802 
[mod 181 N.W. 821, 173 Wis. 400]. 


84 Henry L. Doherty & Co. v. To- 
ledo Rys. & Light Co., 254 F. 597; 
Indiana Rys. & Light Co. v. City of 
Kokomo, 108 N.E. 771, 1838 Ind. 543; 
Trenton & Mercer County Traction 
Corporation vy. Inhabitants of Ewing 
Tp., 107 A. 416, 90 N.J.Eq. 560 [rev 
101 A. 1037, 87 N.J.Eq. 397]. 


85. Trenton & Mercer County 
_ Traction Corporation v. Inhabitants 
of Ewing Tp., supra. 


86. Indiana Rys. & Light Co. v. 
City of Kokomo, 108 N.E. 771, 183 Ind. 
543. 


[a] Thus the act of a city treas- 
urer in accepting the rental agreed to 
be paid by a railroad company for the 
use of a city lot over which the 
company built a track did not estop 
the city from enforcing the removal 
of that portion of the track built 
through a public aHey without the 
consent of the common council, as re- 
quired by the franchise ordinance. 
Indiana Rys. & Light Co. v. City of 
Kokomo, 108 N.E. 771, 183 Ind. 543. 


87. North Jersey St. R. Co. v. New- 
ark St., etc., Com’rs, 67 A. 691, 73 N.J. 
Eq. 106; Mill Creek Valley St. R. Co. 

r, Carthage, 18 OhioCir.Ct. 216, 9 

hioCir.Dec. 833. See Cape May, etc., 
R. Co. v. Cape May, 37 A. 892, 60 N. 
J.Law 224, 39 L.R.A. 609 [mod 34 A. 
897, 58 N.J.Law 565] (unless the com- 
pany has clearly exceeded its authori- 
ty in constructing appliances, such as 
switches and turnouts, such an ob- 
struction of the streets does not war- 
rant their summary and forcible re- 
moval without notice and hearing). 


88. Mill Creek Valley St. R. Co. v. 
Carthage, 18 OhioCir.Ct. 216, 9 Ohio 
-Cir.Dec. 833. 

89. Citizens’ Electric Re “Coty: 


Rishiaed County, 46 N.E. 60, 56 Ohio 
(ae 


90. Henry L. Doherty & Co. v. 
Toledo Rys. & Light Co., 254 F. 597. 


‘91. Cleveland Electric R. 
Cleveland, 27 S.Ct. 202, 204 U.S. 116. 
51 L.Ed. 399 [aff 137 F. 111]; Jersey 
City v. North Jersey St. R. Co., 67 A. 
113, 74 N.J.Law 774 [aff 63 A. 906, 73 
N.J.Law 175]. 


92. Larimer, etc., R. Co. v. Larimer 
Sit ROO 2OutAGt TO el Sided.) Doo 
Coatesville, ete., R. Co. v. Uwchlan 
St. R. Co., 18 Pa.Super, 524. But see 
West Jersey Traction Co. v. Camden 
Horse R. Co., 35 A. 49, 53 N.J.Eq. 163 
(where a company, possessing legis- 
lative power to build a railroad on a 
designated street, commences to build 
such railroad without municipal con- 
sent, the municipal authorities can- 
not grant to another company the ex- 
elusive right to build a railroad in 
that street, without giving to the 
first company notice and an op- 
portunity to be heard). 


93. Coatesville, ete., St. R. Co. v. 
Uwchlan St. R. Co., 18 Pa.Super. 524. 


94 Larimer, etc., R. Co. v. Larimer 
St. -Ri Co., 20 A. 570, 137) Pai533. 


[a] Reason is that, although the 
unauthorized occupation of a- public 
street by a railway track may be re- 
garded as a nuisance per se, which 
will be enjoined, this will not be done 
at the suit of a citizen or private 
corporation unless plaintiff can make 
out a case of special damage, and 
plaintiff cannot be said to suffer spe- 
cial @amage when it has shown no 
right whatever to the occupancy of 
the street for the purposes of its 
incorporation. Larimer, etc., R. Co. 
v. Larimer St. R. Co., 20 A. 570, 137 
Pa. 633. 

95. Pennsylvania R. Co. v. Parkes- 
burg, etc., St. K. Co., 26 Pa.Super,. 159. 


96. As affected by: 
Character of grantee see infra § 36. 


General power to grant see Municipal 
Corporations § 3786. 


$7. See Municipal Corporations § 
3761. 
wee: See Municipal Corporations § 
COs AeA See Municipal Corporations § 


1. Ala.—Port of Mobile v. Louis- 
ee & N. R. Co., 4 So. 106, 84 Ala. 


Conn.—City of Hartford v. Con- 
necticut Co., 140 A. 734, 107 Conn. 312- 


Mo.,—Kavanaugh Vi Citar Or asu 
Louis, 119 S.W. 552, 220 Mo. 496. 


N.Y.-—Beekman vy. Third Avenue R. 
Co., 47 N.E. 277, 153 N.Y. 144, 


Vt.—City of Burlington vy. Burling- 
ton Traction Co., 124 A. 857, 98 Vt. 


Wis.—City of Milwaukee v. Milwau- 
kee Electric Ry. & Light Co., 144 N. 
W. 206, 156 Wis, 838; Manitowoc v. 
Manitowoc & Northern T. Co., 129 N. 
W... 925, 145 Wis. 13,: 140° -Am.S_R. 
1056; Milwaukee Electric Ry. & Light 
Co. v. City of Milwaukee, 69 N.W. 794, 
95 Wis. 39. 


2. State v. Parsons St. Ry. & Elec- 
trical Co., 105 P. 704, 81 Kan. 430, 28 
L.R.A.N.S. 1082. 


[a] hus the legislature having 
paramount authority over public 
streets may authorize a street car 
company, which has by ordinance 
been granted a right to operate only 
a surface road, to construct a subway 
beneath the tracks of a railroad; and 
it may deyolve the power to permit 
and to require this upon the board of 
railroad commissioners. State v. Par- 
sons St. Ry. & Electrical Co., 105 P. 
704, 81 Kan. 430, 28 L.R.A.N.S. 1022. 


3. State v. Parsons St. Ry. & Elec- 
trical Co., 105 P. 704, 81 Kan. 430, 28 
L.R.A.N.S. 1082. 


4  <Atty.-Gen. v. Derry, etc., R. Co., 
53 A. 448, 71 N.H. 5138; Brooklyn 
Heights R. Co. v. Brooklyn, 46 N.is. 
509, 152 N.Y. 244; Van Voorhis v. 
Pittsburgh & Charlerioi St. Ry. Co., 
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of power.® Legislative power conferred upon a mu- 
nicipality to authorize street railroads to be laid 
down in streets does not prohibit it, where there is 
one track in the street, from granting the right to 
construct another in the same street.°® 


Exhaustion of power. Since the railroad company 
derives its right to be a railroad company’ and to 
occupy the streets with its tracks® from the legisla- 
ture and not from the municipality, where the only 
authority granted to local authorities is to grant a 
location for the tracks over the route designated in 
the certificate of incorporation or to refuse to make 
the grant, the municipality having once made the 
grant has exhausted its power and may not take 
further action? or interfere with the legislative grant 
or any rights that are conferred by legislative au- 
thority.?° 


Private purpose. In the absence of statutory au- 
thority therefor, a street railroad franchise is void 
when granted for private and not public purposes,** 
at least where public considerations do not enter into 
the grant.12 ' 


Charter restrictions. A street railroad franchise 
is invalid where, when granted by a municipality, it 
conflicts with a provision of the city charter,’* un- 
less such charter provision itself is void.1* 


Carriage of freight. Under a power to grant fran- 
chises for street railroads, a municipal corporation, 
unless forbidden by statute, may grant a franchise 
for a street railroad intended to carry freight as well 
as passengers.?® 


Park commissioners. Under a statute authorizing 
a board of park commissioners to license such pas- 
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senger railways as it thinks will comport with the 
use and enjoyment of the park by the public, it has, 
where the legislature has committed to it the entire 
exclusive control and maintenance of the park, the 
right to license railroads therein without interfer- 
ence by the municipal authorities,** and this power 
is not limited by a constitutional provision requiring 
the consent of local authorities to the construction 
of any street passenger railway within the limits of 
any city, borough, or township.** 


Who may question power. The question of wheth- 
er a street railway may, under a franchise to use 
city streets, carry freight, express, and mail in con- 
nection with\its passenger service may be raised only 
by a citizen or resident or property owner of the 
eity.*® 


[§ 30] b. Rights Which May Be Conferred.* A 
municipality in granting a street railroad company 
a franchise to use its streets cannot give to the gran- 
tee rights which are greater than are permitted by 
the law then in existence,!® or which are contrary 
to general legislative acts;?° and while the grant of 
such a franchise is subject to the rights of the pub- 
lic,?1 it must be reasonable with respect to future 
publie rights,?? and if the use of the street by the 
company must necessarily result in denying the pub- 
lic the right to use the same as a public thoroughfare, 
the grant is invalid and inoperative.?* 


As to route or streets. Where the charter. of the 
street railroad company is required to state the route 
and termini of the proposed road,?* the municipality 
has no power to grant, and the company no authority 
to accept, rights in streets other than those named 
in the charter of the company.?> A grant to use 


13 Pa.Dist. 719; Citizens’ St. Ry. Co. v. 
en te 42 S.W. 485, 878, 100 Tenn. 


[a] Bule applied.—W here the 
right is not given by charter to erect 
poles and other appliances in a street 
for the operation of a railroad whose 
tracks are laid in another street un- 
der a charter so providing, the right 
cannot be conferred by municipal con- 
sent. Van Voorhis v. Pittsburgh & 
Charlero St) Ry.*Co.,.13 Pa. Dist: 719. 


5. Brooklyn Heights R. Co. v. 
Brooklyn, 46 N.E. 509, 152 N.Y. 244. 


6 Oakland R. Co. v. Oakland, etc., 
R. Co., 45 Cal. 365, 13 Am.R, 181. 


7 See supra § 8. 
8. See supra § 27. 


S5) Asbury) ePanrk) ete: Ra cCoury. 
Neptune Tp., 67 A. 790, 73 N.J.Eq. 323 
[mod on other grounds 74 A. 998, 75 
N.J.Eq. 562]. 


10. Asbury Park, 
Neptune Tp., supra. 


11. Paige v. Schenectady R. Co., 70 
Web. ols, 17s N.Y. 102% Banning vy, 
Osborne, 7 N.E. 307, 102 N.Y. 441; 
Davis. v. New York, 14 N.Y. 506, 67 
Am.D. 186 [rev 9 N.Y.Super. 663, 12 
Leg.Obs. 17]; San Antonio v. Rische, 
(Tex.Civ.App.) 38 S.W. 388. 


Power of municipality to grant use 
of streets for private railways in 
hie aloe see Municipal Corporations 
§ 3784, 


12. Fanning v. Osborne, 7 N.E. 307, 


etce., R. Co. v. 


_— 


102 N.Y. 441. 


_13. Dolan v. Puget Sound _Trac- 
tion, Light & Power Co., 130_P. 363, 
72 Wash. 843. 


[a] Dlustration.—A street rail- 
road franchise ordinance to construct 
an extension, providing that nothing 
therein should authorize the city to 
acquire any property in the public 
streets constructed or located under 
the franchise, is in direct conflict 
with a city charter providing that all 
such property should be subject to 
acquisition by the city at a fair and 
just value, ete. Dolan v. Puget 
Sound Traction, Light & Power Co., 
130 P. 353, 72 Wash. 343. 


14. Dolan v. Puget Sound Trac- 
tion, Light & Power Co., supra. 


15. City of Albany v. United States 
Fidelity & Guaranty Co., 176 P. 705, 
388 Cal.App. 466. 


16. City of Philadelphia vy. Com’rs 
of Fairmount Park, 4 Pa.Dist. 445, 
16 Pa:Co. 625. 


17. City of Philadelphia v. Com’rs 
of Fairmount Park, supra. 


18. City of Albany v. United 
States Fidelity & Guaranty Co., 176 P. 
705, 38 Cal.App. 466. 


Right to question power to grant 
Papp see Municipal Corporations 


19, People ex rel. Cohoes Ry. Co. 
v. Public Service Commission, Sec- 
ond District, 128 N.Y.S. 384, 1438 App. 


rang 769 [aff 95 N.E. 1137, 202 N.Y. 


20. People ex rel. Cohoes Ry. Co. 
v. Public Service Commission, Second 
District, supra. 


21. See infra § 95. 


22. City of Denver v. Mercantile 
Trust Co. of New York, 201 F. 790, 
120 C.C.A. 100 [mod 161 F. 769]. 


As to exclusiveness see infra § 38. 


23. Watson v. Robberson Ave. R. 
Co., 69 Mo.App. 548; Ex parte Piatt, 
134 P. 53, 38 Okl. 572. 


__ [a] Where alley is so narrow that 
its use by a street railroad would 
prevent the passage of vehicles and 
exclude the public, the municipality 
is without power to grant any rights 
therein to a street railroad company. 
Watson v. Robberson Ave. R. Co., 69 
Mo.App. 548. 


Grant of exclusive franchise see in- 
fra § 31. 


24. See supra § 9. 


25. Knoxville v. Africa, 77 F. 501, 
23 C.C.A. 252 [rev 70 F. 72972 Van 
Voorhis v. Pittsburgh & Charleroi St. 
Ry. Co., 13 Pa.Dist. 719; Citizens’, St. 
R. Co. v. Africa, 42 S.W: 485, 878, 100 
Tenn, 26. 


[a] Thus a municipality has no 
power to grant to a street railway 
company the right to erect poles and 
string its feed wires along a street 
other than that of its charter route 
for the purpose of operating its rail- 


*By HENRY H. SKYLES (§§ 30-33). 


Tor later cases, developments and changes in the law see Annotations, same title and section number, 
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designated streets, proceedings to open which are 
then pending, is not invalid because the streets are 
not then open.?°® 


[§ 31] c. Grant of Exclusive Rights.27 When not 
restrained by constitutional provisions, and when 
the public interest makes it desirable, the state, act- 
ing through the legislature or municipal council, may 
grant an exclusive street railroad franchise,?® and 
it has been held that statutory power in a city coun- 
cil to authorize or prohibit the location and laying 
down of tracks for street railways authorizes it to 
grant exclusive rights and privileges in streets for 
a reasonable length of time;?® and that a street rail- 
road company may obtain from the state, with the 
consent of the city, a right to such an exclusive use 
of a street as necessarily excludes or limits the pow- 
er of the municipality thereafter to interfere.?° But, 
in accordance with the general rule as to granting 
exclusive privileges or franchises by a municipal- 
ity,?? a municipality, except where authorized by the 
legislature either expressly or by necessary implica- 
tion, cannot grant a street railroad company an ex- 
elusive franchise to the use of its streets,?? and 
where a municipality has no power to grant’such an 
exclusive franchise, an agreement based on, and in 
consideration of, such a franchise is also void.** 


£§ 32] d. Duration of Rights Which May Be 
Granted.*4 Subjeet to statutory restrictions,*> a 


way on the charter route. Van Voor- 
his v. Pittsburgh & Charleroi St. Ry. 
Co., 13 Pa.Dist. 719. 


{b] Grant purporting to give right 
of way over all streets of the city, 


156 N.Y. 16. 


Slop ae 
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N.Y.—Potter v. Collis, 50 N.E. 413, 


. Ohio.—Cincinnati 
Smith, 29 OhioSt. 291; Toledo Consol. 
Co. v. Toledo Electric St. 'R. 
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municipality generally possesses either express or 
implied power to limit the duration of a street rail- 
road franchise.°® A grant in perpetuity may be 
made only when the authority to do so is conterred 
on the city, either expressly or by implication, by 
the legislature;** and such a grant is subject to the 
constitutional limitation that no special privilege 
may be granted that may not be altered, revoked, or 
repealed by the legislature.*® A franchise which is 
revokable at the pleasure of the city, as required by 
a constitutional provision, but which fixes no definite 
term for its expiration if not revoked, does not con- 
flict with another constitutional provision which pro- 
hibits the granting of a franchise for a longer period 
than a specified number of years.®® 


[§ 33] 3. Grant by Private or Local Statute.*°® 
Under a constitutional provision which prohibits a 
private or local bill granting the laying of railroad 
tracks, or any new exclusive privilege or franchise,*+ 
the legislature has no power to pass a private or local 
bill granting to any corporation the right to con- 
struct or operate a street railroad, except upon the 
conditions mentioned in the constitution,*? and such 
a statute cannot be passed to give an existing street 
railroad company any new right to lay railroad 
tracks or any new franchise or privilege.*? Such 
provision, however, is not violated by a private or 
local statute to regulate and control a right previ- 
ously existing in a corporation to lay down tracks 


[a] Franchise granted before pas- 
sage of statute limiting time for 
which such grants may be made may 
contain a valid limitation as to time. 
Cleveland Electric R. Co. v. Cleve- 
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present or prospective, thereby dele- 


gating to the company the power to 


elect from time to time the streets 
which it will occupy, is invalid. City 
of Denver v. Mercantile Trust Co. of 
New York, 201 F. 790, 120 C.C.A. 100 
[mod 161 F..769]; Knoxville v. Africa, 
77 FL 50%, 23 C.C.Al 252: 


26. City of Milwaukee v. Milwau- 
‘kee Electric Ry. & Light Co., 144 N.W. 
206, 156 Wis, 83. 


27. What grants are exclusive see 
infra § 96. 

28. See Constitutional Law § 832 
text and note 17. 


29. Des Moines St. R. Co. v. Des 
Moines Broad-Gauge St. R. Co., 33 
N.W. 610, 35 N.W. 602, 73 Iowa 513. 


30. City of New York v. Hudson, 


etc., R. Co., 128 N.Ey 152, 229 N.Y. 
141, 
31. See Municipal Corporations § 


3779. 


32. U.S.—Detroit Citizens’ St. R. 
Goo. Detroit, L8iS:Cts. 132, ATL U.S: 
48, 43 L.Ed. 67 [aff 68 N.W. 304, 110 
Mich. 384, 64 Am.S.R. 350, 35 L.R.A 
859]; City of Denver v.-Mercantile 
‘Trust Co. of New York, 201 F. 790, 120 
C.C.A. 100 [mod 161 F. 769]; Logans- 
port R. Co. v. Logansport, 114 F. 688 
[appeal dism 24 S.Ct. 851, 192 U.S. 
604, 48 L.Ed. 584]; New Orleans City 
R. Co. v. Crescent City R. Co., 12 F. 
308. 


Fla.—Florida Cent., etc., R. Co. v. 
‘Ocala St., etc., St. R. Co., 22 So. 692, 
39 Fla, 306, 


Ill.—Peoria Ry. Co. v. Peoria Ry. 
‘Terminal Co., 96 N.E. 689, 252 Ill. 73; 
Russell v. Chicago, etc., Electric R. 
Co., 68 N.B. 727, 205 Ill. 155 [mod 
98 Ill.App. 347]. 


ye 6 OhioCir.Ct. 362, 3 OhioCir.Dec. 


Or.—Parkhurst v. Capital City R. 
Corns 2a 8042 OO. al: 


Tenn.—Memphis City R. Co. v. 
Memphis, 4 Coldw. 406 [aff 10 Wall. 
(U.S.) 38, 19 L.Hd. 844]. 


Utah.—Henderson v. Ogden City R. 
Co. 2267 Pa 2860580) Witah, 99% 


Man.—Winnipeg St. R. Co. v. Win- 
nipeg Electric St. R. Co.,; 9 Man. 219. 


[a] Thus power to regulate, im- 
prove, alter, extend, and open streets 
does not authorize a municipality to 
vest, by contract in a street rail- 
way corporation, an exclusive right 
to construct railroad. tracks on all 
the streets as then laid out, or that 
might thereafter be laid out, for a 
period of ten years. Florida Cent., 
etc. RCo. veeOcalal St.,. ete, Sts Ri. 
Co., 22, So. 692, 39: Fla. 306. 


33. Potter v. Collis, 50 
L5G UN. YeakG. 


34 Construction of grant as to 
duration see infra §§ 119-122. 


35. See infra this note. 


[a] In Kentucky St. § 3290, subs 
35 limits the power to grant such a 
franchise to a period not exceeding 
twenty years, and under such state 
a franchise to operate a street rail- 
way in a city of the third class for 
not exceeding twenty years, the pur- 
chaser having the right to terminate 
it at any time by giving ten days’ 
notice, is valid. Common Council of 
City of Frankfort v. Morris, 257 S.W. 
16, 201 Ky. 449. 


36. Louisville Trust Co. v. Cin- 
cinnati, 76 F. 296, 22 C.C.A. 334 [cert 
den 17 S.Ct. 995, 164 U.S. 707, 41 L. 
Ed. 1183]? 


N.E.. 413, 


land, 137 F. 111 [aff 27 S.Ct. 202, 204 
U.S. 116, 51 L.Ed. 399]. 


37. Logansport R. Co. v. Logans- 
port, 114 F. 688 [appeal dism 24 S. 
Ct. 851, 192 U.S. 604, 48 L.Ed. 584]. 


38. Peck v. Detroit 'United Ry., 146 
N.W. 977, 180 Mich. 348; State v. 
Columbus R. Co., 1 OhioCir.Ct.N.S. 
145, 24 OhioCir.Ct. 609. 


ta] Provision for purchase not 
conflicting.—(1) A provision in a 
street railroad franchise that, if the 
city should engage in municipal own- 
ership of street railroads, it should 
purchase the tracks and equipment 
at a price to be fixed, is not a limita- 
tion on the power retained by the city 
in the franchise to revoke it, and 
therefore the provision is not con- 
trary to a constitutional provision 
prohibiting the granting of franchises 
which are not revocable by the mu- 
nicipality. Peck v. Detroit United 
Ry., 146 N.E. 977, 180 Mich. 343. (2) 
Acquisition by municipality in gen- 
eral see infra § 525. 


39. Peck v. Detroit United Ry., 146 
N.W. 977, 180 Mich. 343. 


Bevocation of franchise in general 
see infra § 124. 


40. Legislative power to enact 
special or local laws in general see 
Statutes § 307 et seq. 


41. See constitutional provisions. 


42. Astor v. Arcade R. Co., 20 N. 
BE. 594, 113°N.Y: 93,°2 ERA. 7895, Gil- 
bert El. R. Co. v. Kobbe, 70 N.Y. 361, 
3 Abb.N.Cas. 434 [aff 9 Hun 303]. 


43. Matter of New York El. R. Co., 
70 N.Y. 327, 3 Abb.N.Cas. 401 [aff 7 
Hun 239]; Auchincloss v, Metrovoli- 
tan El. R. Co., 74 N.Y.S. 534, 63 App. 
Tet 63 [rev 60 N.Y.S. 792, 29 Mise. 
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or to give new privileges or franchises provided they 
be not exclusive,** nor is it violated by a general 
statute providing for the construction of an elevated 


and underground railroad.** 


 [§ 34] 4. Grant or Consent by Local Authorities***® 
—a. Privileges in Streets and Highways—(1) Neces- 
As the legislature possesses 
the control of streets and highways, it may, in the 
absence of constitutional restriction, authorize a 
street railroad company to construct and operate its 


sity—(a) In General. 


44. Gilbert El. R. Co. v. Kobbe, 70 
N.Y. 361, 3 Abb.N.Cas. 434 [aff 9 Hun 
303]; Matter of New York El. R. Co., 
70 N.Y. 327, 3 Abb.N.Cas. 401 [aff 7 
Hun 239]. 


45. Matter of New York El. R. Co., 
Supra. 


46. 
§ 112. 


47. Fla.—State v. Jacksonville St. 
R. Co., 10 So. 590, 29 Fla. 590. 


Ga.—Floyd County v. Rome St. R. 
Co., 3 S.H. 3, 77 Ga. 614; Savannah, 
ete., R. Co. v. Savannah, 45 Ga, 602. 


Til. Chicago y. Illinois Steel Co., 
66 Ill.App. 561, 


N.J.—Jersey City v. North Jersey 
St. R. Co., 67 A. 113, 74 N.J.Law 774; 
Bergen Traction Co. v. Township 
pe ee of Ridgefield, (Ch.) 32 A. 
754, 


fo extension of line see infra 


N.Y.—Ingersoll v. Nassau Electric 
R. Co., 52 N.E. 545, 157 N.Y. 4538, 43 
L.R.A. 236; Matter of Syracuse & S. 
Pe Ry. Co., 68 N.Y.S. 881, 33 Misc. 

10. 


Ohio.—State v. Columbus R. Co., 
24 OhioCir.Ct. 609. 


Pa.—Stroudsburg Borough __ Vv. 
Stroudsburg Pass. R, Co., 2 Pa.Dist. 
35, 12 Pa.Co. 124. 


[a] In Massachusetts, where the 
department of public utilities grants 
a location for a street railroad, the 
consent of the municipality is not 
necessary, although an _ ordinance 
thereof purports to require it. The 
provisions of Spec. St. (1917) c¢ 373, to 
the effect that work of construction 
shall not be begun until plans shall 
have been approved by the department 
of public utilities, implies that when 
so approved the work may proceed. 
City of Cambridge v. Boston Elevated 
Ry. Co., 135 N.E. 313, 241 Mass. 374. 


48. State v. Jacksonville St. R. 
Co., 10 So. 590, 29 Fla. 590; Asbury 
Park, ete., R. Co. v. Neptune Tp., 67 
A. 790, 73 N.J.Eq. 323 [mod on other 
grounds 74 A. 998, 75 N.J.Eq. 5621]; 
State v. Columbus R. Co., 1 OhioCir. 
Ct.N.S. 145, 24 OhioCir.Ct. 609. 


49. U.S.—Blair v. Chicago, 26 S. 
Ct. 427, 201 U.S. 400, 50 L.Hd. 801 
[rev 132 EF. 848] (stating Illinois 
Jaw); Underground R. Co. v. New 
York, 24 S.Ct. 494, 193 U.S. 416, 48 L. 
Ed. 733 [aff 116 F. 952] (stating New 
York Law); Security Trust Co, v. 
Village of Grosse Pointe, 32 F.(2d) 
706 [aff 42 F.(2d) 377] (stating Michi- 
gan law); Mercantile Trust & Deposit 
Co. v. Collins Park, ete., R. Co., 101 
F. 347 (stating Georgia law). 


Conn.—City of Hartford v. Con- 
necticut Co., 140 A. 734, 107 Conn. 312; 
State v. New York, N. H. & H. R. Co., 
71 A. 942, 81 Conn. 645. 


. Ga.—Georgia Ry. & Power Co. v. 
Railroad Commission of Georgia, 98 
S.E. 696, 149 Ga. 1,5 A.L.R. 1; Brown 
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road in streets and highways without obtaining the 
consent of the local authorities having control and 
supervision thereof,—such as boards or officers of 


cities, towns, villages, counties, boroughs, and town- 


quired.*® 


v. Atlanta R., ete., Power Co., 39 S.E. 
71, 118 Ga. 462; Almand v. Atlantic 


Consol. St. R. Co., 34 8.E. 6, 108 Ga. | 


ALT. \ 


Ill.—Hartshorn v. Illinois Valley 
Traction Co., 71 N.E. 612, 210 Ill. 609; 
Byrne v. Chicago General Ry. Co., 
48 N.E. 708, 169 Ill. 75; Metropolitan 
St. R. Co. v. Chicago, 96 Ill. 620. 


Ind.—Indiana Rys. & Light Co. v. 
City of Kokomo, 108 N.E. 771, 183 Ind. 
543. 


Kan.—Longenecker v. Wichita R. & 
Light Co., 102 P. 492, 80 Kan. 413; 
Street Ry. Co. v. Nave, 17 P. 587, 38 
Kan. 744, 5 Am.S.R. 800. 


Mo.—Southwest Missouri R. Co. v. 
Public Service Commission, 219 S.W. 
380, 281 Mo. 52; State ex rel. United 
Rys. Co. of St. Louis v. Public Service 
Commission of Missouri, 192 S.W. 
958, 270 Mo, 429; Swinhart v. St. 
Louis, ete., R. Co., 105 S.W. 1043, 207 
Mo,342850°St. “Louis;: etch Rs .Co. -v: 
Kirkwood, 60 S.W. 110, 159 Mo. 239, 
53 L.R.A. 300. 


N.J.—St. Paul’s Catholic Church of 
Greenville v. Jersey City, 78 A. 1064, 
81 N.J.Law 110 [aff 85 A. 826, 84 N. 
J.Law 416]; Woodbridge Tp. v. Rari- 
tan Traction Co., 53 A. 175, 64 N.J.Eq. 
169; Grey v. New York, etc., Traction 
Co., 40 A. 21, 56 N.J.Eq. 463; West 
Jersey Traction Co. v..Camden Horse 
R. Co., 35 A. 49, 53 N.J.Eq. 163. Com- 
pare North Jersey St. R. Co. v. New- 
ark St., etc., Com’rs, 67 A. 691, 73 N. 
J.Eq. 106 (the city may waive the 
privilege, and the failure to obtain 
eonsent does not alone render the con- 
struction of a track altogether il- 
legal). 


N.Y.—Trojan Ry. Co. v. Mann, 89 N. 
E. 1118, 195 N.Y. 614; Matter of Long 
Island R. Co., 82 N.E. 4438, 189 N.Y. 
428; ° Kittinger v. Buffalo Traction 
Coiiib4 NEY LOS 60 NYS S877 he Con 
lonia City Tract. Co. v. Kingston City 
Ri Cony e4ts Nes 810153 SN. bade 
In re Rochester Electric R. Co., 25 N. 
E. 381, 123 N.Y. 351 [aff 57 Hun. 56, 
10 N.Y.S. 379]; People v. O’Brien, 18 
N.E. 692, 111 N.Y. 1, 7 Am.S.R. 684, 
2 L.R.A. 255; In re 34th St. R. Co., 
7 N.E. 172, 102 N.Y. 343; People ex 
rel. South Shore Traction Co, v. Will- 
cox, 118 N.Y.S. 248, 252, 133 App.Div. 
556’ (aff 89 N:E. 459, 196 N.Y. 212); 
City of New York v. Montague, 124 
N.Y.S. 959, 68 Mise. 176 [rev on other 
grounds 129 N.Y.S. 1084, 145 App. 
Div. 172]; Wilcox v. McClellan, 95 
N.Y.S. 941, 47 Mise. 465 [aff 97 N.Y.S. 
31, 110 ‘App. Div. B78, fande’?t NB 
986, 185 N.Y. 9]; Matter of Syracuse, 
ete., R. Co.,, 68 N.Y.S. 881, 33 Misc. 
510 [dism 70 N.Y.S. 1149, 61 App.Div. 
624]; Delaware, etc., R. Co. v. Syra- 
CUSE, “OtE., Gir CO OaINw ae LOS. D yy as 
Misc. 456 [aff 60 N.Y.S. 386, 43 App. 
Div. 621]; Adamson vy. Nassau Elec- 
trie -R. Co., 84 N.Y.S.. 1073, 89 Hun 
261), - Ing re. /Unten:, BR, §@Oj nies elke 
Annot. 1916F 773. 


Ohio.—Citizens’ Electric R. Co. v. 


ships;#7 and on the other hand it may lawfully re- 
quire such consent.*® And in many jurisdictions. 
such consent is expressly required either by statute 
or by organic law, and, when so required, it must be 
obtained before any rights in the street are ac- 
It has been held, however, that even in 


Richland County, 46 N.E. 60, 56 Ohie 
St.1. 


Pa.—Nether Providence Tp. _ v. 
Philadelphia Rapid Transit Co., 124 
A. 345, 280 Pa. 74; Borough of Col- 
lingdale vy. Philadelphia Rapid Transit 
Co., 117 A. 909, 274 Pa. 124; Vatley 
Rys. v. Borough of Mechanicsburg, 
108 A. 629, 265 Pa. 222; City of Mc- 
Keesport v. McKeesport, etce., R. Co., 
97 A. 184, 252 Pa. 142; Millcreek Tp. 
v. Hrie Rapid Transit Co., 64 A. 901, 
216 Pa. 132; People’s Traction Co. v. 
Atlantie City & C. R. Co., 57 A. 972; 
Rahn Tp. v. Tamaqua, etc., St. R. Co., 
31 A. 472, 167 Pa. 84 [aff 4 Pa.Dist. 
29]; Pennsylvania R. Co. v. Mont- 


gomery County Pass. Ry. Co., 31 A . 


468, 167 Pa. 62; Larimer, etc., R. Co. 
v. Larimer St. R. Co., 20 A. 570, 137 
Pa. 533; Collins v. Carbondale Tract. 
Co., 5 Pa.Dist. 18; Johnstown, etce., 
Turnp. Co. v. Johnstown Pass. R. Co., 
4 Pa.Dist. 594; Electrie R. Co. \v. 
Turnpike Co., 4 Pa.Dist. 17; Steelton 
Borough v. East Harrisburg Pass. Ry. 
Co., 1 Pa.Dist. 667; Lehigh Coal, etc., 
Co. ‘v- Inter=County St9(R 25 Co-7- 1s 
Pa.Co. 293. 


Tenn.—Citizens’ St. R. Co. v. Africa, 
42 S.W. 485, 878, 100 Tenn. 26; Peo- 
pes Pass. R. Co. v. Memphis, 16 S.W. 


Tex.—Galveston, H. & S. A. Ry. Co. 
v. Houston Electric Co., 122 S.W. 287, 
57 Tex.Civ.App, 170. 


_Va.—City of Portsmouth vy. Vir- 
ginia Ry. & Power Co., 126 S.E. 362, 
141 Va. 54, 39 A.L.R. 1510. 


W.Va.—Wheeling, ete, R. Co. v. 
Triadelphia, 52 S.E. 499, 58 W.Va. 487, 
4 L.R.A.N.S. 821. 


Can.—Montreal St. R. Co. v. Mon- 
treal Terminal R. Co., 36 Can.S.C. 369. 


a] Nature, operation, and effect 
of constitutional provisions requiring 
consent.—(1) A constitutional pro- 
vision providing that no law shall be 
enacted granting the right to con- 
struct and operate a street railroad 
company in any city without the 
consent of the local authorities 
creates no new right, but merely 
makes secure from legislative inter- 
ference the right of a city to deny 
entrance to a Street railway, a right 
theretofore generally existing and 
exercised under general statutory or 
charter provisions. Southwest Mis- 
souri R. Co. v. Public Service Com- 
mission, 219 S.W. 380, 281 Mo. 52. 
(2) It seems that a statute which at- 
tempts to relieve a street railroad 
corporation from a forfeiture of its 
rights, privileges, and franchises 
which were forfeited prior to the 
enactment of the statute, and thus 
indirectly to grant the corporation a 
new right which at the time had be- 
come absolutely lost to it and rein- 
vested in the municipality, without 
the consent of such municipality, is 
in violation of a provision of this 
character and void. Matter of Brook- 
lyn, etc., R. Co., 77 N.E. 994, 185 N.Y. 
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cases where consent was not obtained in advanee, 
as it should have been, there may be subsequent rati- 
fication of a street railroad company’s use of the 
°° Further, the consent of local authorities 
is required only as to such railroads as are within 
the intent of the applicable statutory or constitution- 


streets.°° 


al provisions.®! 


171. (3) Such a provision applies to 
tute the public service 
commission power to order an exten- 
sion of street railroad lines as well 
as to any other statute. State ex rel. 
United Rys. Co. of St. Louis v. Public 
Service Commission of Missouri, 192 
S.W. 958, 270 Mo. 429. (4) The 
word “construct” means to build on 
the street or highway whether by 
initial location or extension, and ‘“op- 
erate’ means to use for the purposes 
of the construction. State ex rel. 
United Rys. Co. of St. Louis v. Pub- 
lic Service Commission of Missouri, 
supra. 


[b] Subsequent constituticnal or 
statutory provisions requiring con- 
sent.—(1) A corporation possessing 
power to construct a street railroad 
without municipal consent, subject to 
the right of the legislature to alter its 
charter, must comply with subse- 
quent constitutional and _ statutory 
provisions requiring such consent. 
Williamsport v. Williamsport Pass. 
R. Co., 3 Pa.Co.Ct. 39. (2) Where a 
Street railroad was constructed and 
operated prior to the time a constitu- 
tional provision requiring consent of 
the local authorities went into effect, 
the legislature might, without violat- 
ing the constitutional provision, regu- 
late the franchise of such company 
by enlarging its powers, and the legis- 
lature might authorize the company 
to change its motive power by sub- 
stituting cable for horse power. Mat- 
ter of Third Ave. R. Co., 24 N.E. 951, 
et N.Y. 536, 31 N.Y.St. 693, 9 L.R.A. 
124, ; 


[ec] Repeal of statutory require- 
ment of consent.—(1) While the pro- 
visions of a charter requiring consent 
may be repealed by a_ subsequent 
enactment or supplement dispensing 
with consent (Jersey City v. Jersey 
Gity,.« ete, | R= Co, 20: N:J.Ee.360; 
Philadelphia v. Lombard, etc., R. Co., 
4 Brewst. (Pa.) 14); (2) they are 
still in force in regard to an exten- 
sion of route authorized by a second 
supplement which is silent as to con- 
sent (Philadelphia vy. Lombard, etc., 
R. Co., supra). 


[ad] Consent of village incorno- 
rated for general purposes (1) is with- 
in the meaning of a statute requiring 
the consent of the corporate author- 
ities to the construction of a street 
railroad (Electric St. R. Co. v. North 
Bend, 70 N.E. 949, 70 OhioSt. 46; 
Harrison v.' Mt. Auburn Cable R. 
Co., 9 OhioDec. (Reprint) 805, 17 
Cinc.L.Bul. 265); (2) but the consent 
of a village incorporated for the spe- 
cial purpose of being a road district 
is not (Cincinnati, etc., R. Co. v. Cum- 
minsville, 14 OhioSt. 523). 


[e] Effect of consolidation of 


_cities.— Where a street railway com- 


pany had been granted franchises by 
Bay City and West Bay City prior to 
the consolidation charter ‘in Local 
Acts (1903) No. 514, the franchise 
granted by what was Bay City ex- 
tended to the lines of the company in 
what was formerly West Bay City, 
after the expiration of the company’s 
franchise previously granted by West 
Bay City, and hence, after expiration, 


the company was not required, as to 


lines that were in the former West 
Bay City, to obtain consent of coun- 


acquired any 
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Use of elevated tracks for freight traffic has been 
held not to constitute an additional burden on the 
streets so as to require the consent of the city, where 
no additional obstructions were placed in or over the 
streets and no limitation existed on the number of 
ears which the elevated railroad company might run 


over the tracks in a given time.®? 


ceil or property owners before op- 
eration. Bay City v. Saginaw-Bay 
reves Ry. Co., 174 N.W. 1938, 207 Mich. 


[f{] Bxtension of municipal limits. 
—Where a franchise is granted to use 
the streets of a municipality, and 
thereafter the territorial limits of a 
municipality are extended, the fran- 
chise immediately attaches without 
any further action on the part of the 


municipality to the newly acquired 
territory. Bay City v. Saginaw-Bay 


ie Ry. Co., 174 N.W. 193, 207 Mich. 


[g] Route over private property. 
—A consent by the highway commis- 
sioners of a town to the construction 
of a street railroad is not void be- 
cause the route consented to was at 
the time entirely over private prop- 
erty, in which the public had not then 
i rights whatever, and 
may become effective where such 
property is subsequently condemned 
for public use. People v. Coler, 105 N. 
Y.S. 887, 121 App.Div. 293 [rev on-oth- 


er grounds 82 N.E. 1132, 189 N.Y. 
554]. 
50. Pittsburgh Rys. Co. Vv. 


Borough of Carrick, 103 A. 106, 259 
Pa. 333; Pennsylvania, etc., R. Co. 
v. Philadelphia, etc., R. Co., 28 A. 784, 
160 Pa. 277, 298. And see North Jer- 
sey St. R. Co..v. Newark St., etc., 
Com’rs, 67 A. 691, 73 N.J.Eq. 106 (fail- 
ure formally to give consent would 
not render the construction and op- 
eration of the road, under legisla- 
tive authority alone, illegal, and con- 
sent may be implied from acquies- 
cence in the location of the company’s 
tracks, and the rights acquired by 
the company while acting in reliance 
on the acquiescence may be protect- 
ed from disturbance). 


“Though the obtaining of the city’s 
consent to occupy any of its streets 
be a condition precedent to the law- 
ful exercise of the power to do so by 
a railroad company, it cannot be pre- 
tended that, where the power has 
been exercised without previous con- 
sent, the act cannot be subsequently 
ratified and legalized by the city. 
Nor is there any method prescribed 
by which alone consent can be given 
by the city, antecedently or subse- 
quently.” Pennsylvania, etce., R. Co. 
v. Philadelphia, etc., R. Co., supra 
{quot Pittsburgh Rys. Co. v. Borough 
of Carrick, supra]. 


[a] Evidence of acquiescence.— 
That a borough made no effort for 
twelve years to question a street rail- 
way’s right to occupy a highway 
formerly in a township from which 
borough had been set off was strong 
evidence of its acquiescense in the 
street railway’s claim to rightful oc- 
cupation of the highway. Pittsburgh 
Rys. Co. v. Borough of Carrick, 103 
A. 106, 259 Pa. 333. 


51. See cases infra this note. 


[a] Use of tracks of another com- 
pany.—(1) The use by a street rail- 
road company of a few hundred feet 
of the intervening tracks of another 
company, aS a connection between 
portions of its own tracks, over which 
it runs its own cars as a part of a 
continuation route, is an ‘‘operation” 


of its road, within the meaning of 
a provision forbidding the operation 
of a street railroad without the prior 
consent of the local authorities 
(Colonial City Traction Co. v. Kings- 
ton City R. Co., 47 N.E. 810, 153 N.Y. 
540. Compare Roddy v. Brooklyn 
@ity,, ete: WR. Co: 2020 NY oss= LO 2b Oe 
App.Div. 311 [under a statute giving 
one street railroad company power to 
contract with another for the use of 
its tracks or lines, a company so con- 
tracting for the use of a line in a 
street in which the contracting com- 
pany has no franchise to operate need 
not obtain the consent of the munici- 
pality]); (2) and a statute providing 
that any street railroad company may 
acquire the right to use the tracks 
of another company, without its con- 
sent, to eonnect main portions of a 
line to be operated as an independent 
railroad, by condemnation proceed- 
ings, does not provide an alternative 
right, but constitutes an addition to 
the provisions requiring the _ prior 
consent of the local authorities for 
the operation of a street railroad 
(Colonial City Traction Co. v. Kings- 
ton City R. Co., supra). 


[b] Connection of elevated and 
surface roads.—The granting of per- 
mits by the highway commissioner of © 
New York City to elevated and sur- 
face railroad companies to connect 
their tracks by a viaduct so as to en- 
able each to operate its cars on the 
tracks of the other does not create a 
new franchise, so as to require the 
consent thereto of the municipality. 
Gallagher v. Keating, 58 N.Y.S. 366, 
27 Mise. 131 [aff 40 N.Y.S. 81, 57 N.Y. 
S. 632, 29 N.Y.Civ.Proc. 234, and rearg 
den 57 N.Y.S. 1128, 40 App.Div. 81, 
29 N.Y.Civ.Proc. 234]. 


[c] Held not within meaning of 
requirement of consent.—(1) Elevat- 
ed railroad organized under general 
railroad act, largest portion of right 
of way situated on private property. 
Hoyne v. Chicago & O. P. Elevated R. 
Co., 128 N.E. 587, 294 Til. 413. (2) 
Railroad built wholly on private prop- 
erty and cross streets and engaged in 
interurban traffic. Koehn v. Public 
Service Commission, Second Dist., 
176 N.Y.S. 147, 107 Mise. 151 (it is in 
no sense an urban line). (3) In- 
terurban railroads operating under a 
traffic agreement with the street rail- 
way under a statute, by virtue of 
which all that is required for interur- 
ban and suburban cars to operate on 
the right of way of a street railway 
is the consent of that company. New 
York State Rys. v. City of Rochester, 
195 N.Y.S. 783, 119 Mise. 128. (4) 
Passenger railways. operating in a 
eity park under a franchise or power 
granted by the park commissioner. 
Philadelphia v. McManes, 34 A. 331, 
175 Pa. 28, 33 (‘‘What is prohibited 
by the constitution is the building of 
street passenger railways in cities 
and boroughs without the consent of 
the loeal authorities”). (5) Tram- 
ways for hauling dump carts from a 
subway excavation placed on the 
street by the contractor for the work. 
Bradley v. Degnon Contracting Co., 
120 N.E. 89, 224 N.Y. 60. 


52. Chicago N. S. & M. R. Ce. v. 
City of Chicago, 163 N.B. 141, 331 Ill. 
360. 
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Abolition of office of an official whose consent was, 
by statute, essential to the extension of a railroad 
over township highways does not authorize such ex- 
tension without official consent.°* 


[§ 35] (b) Line Extending through More than 
One Municipality or Governmental Unit. Where a 
street railroad extends through several villages, the 
consent of the village authorities of one village is 
sufficient as to the construction of the road in such 
village, although the consents of local authorities of 
other villages have not been obtained, where the stat- 
ute provides that the authorities in villages may con- 
sent to the construction of proposed railroads in the 
streets of villages and that the consent of commis- 
sioners of highways shall be obtained with respect 
to highways in towns,°* the view being taken that 
the consent of one set of authorities is in no wise 
dependent on the consent of another set of authori- 
ties.°> But under a charter which authorizes the 
building of a line of street railroad through several 
~ townships, and which makes the consent of local 
authorities a condition precedent to the right to con- 
struct the line, it has been held that the company 
must secure the consent of all of the townships be- 
fore it can insist upon its right to build under its 
charter,°® and that the consent of one municipality 
alone will not authorize construction of a street rail- 
road through its streets or highways unless and until 
the consent of all the municipalities has. been ob- 
tained.°* 


[§ 36] (2) To Whom Grant May Be Made. Con- 
sent to construct and operate street railroads cannot 
be given to individuals where the legislature limits 
the power of the local authorities to grant licenses 


53. Blair v. Chicago, 201 U.S. 400, 
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The projected road is a unit. 


[§§ 34-37 


to construct and operate such roads to incorporated 


companies created under the general laws of the 
state.5’ A consent given by the local authorities to 
a company named, prior to its incorporation, to con- 
struet a road on a certain street, could not become 
effective after such incorporation, as against another 
company which incorporated before the former com- 
pany, and within a reasonable time thereafter ob- 
tained consent to construct a road on the same: 
street.°° A grant by a municipal council of which 
the mayor is a member to one acting as agent for the: 
mayor with the object of enabling the grantee to as- 
sign his rights and the resulting franchise to a rail- 
road controlled by the mayor is invalid.°® A statute 
providing that no railroad shall be constructed on a 
particular highway without a special act for that 
purpose may be amended so as to permit the con- 
struction of a road by a company organized under a 
general act.®? 


[§ 37] (8) From Whom Consent Is To Be Ob- 
tained. The boards or officers having authority to 
give consent to the construction and operation of 
street railroads and from whom consent must be ob- 
tained as a condition precedent to the right to do so 
are designated by local statutes or constitutional pro- 
visions.°2 The “local authorities” whose consent is 
necessary are, in cities, ordinarily, the common coun- 
cil,6? and in towns, the town highway commission- 
ers. Township supervisors may be the proper 
“local authorities” to give consent to the construc- 
tion of a street railroad through the township ;®® 
and where the law requires but one supervisor for 
the township, his consent must be obtained.®® Where 
the legislature has conferred upon the commissioners’ 


It can-| acquires the consent of the local au- 


26 S.Ct. 427, 50 L.Ed. 801 [rev 132 F. 
848]. 


54. Geneva, etc., R. Co. v. New 
York Cent., ete, R: Co.,' 48 N.Y.S. 
842, 24 App.Div. 335 [rev on other 
grounds ‘57. N.H. 4985-163 “N.Y. 228] 
(construing a statute providing that 
the authorities in villages may con- 
sent to the construction of a _ pro- 
posed railroad in the streets of vil- 
lages, and that in towns, the consent 
of commissioners of highways). 


55. Geneva, etc., R. Co. v. New 
York Cent., ete., R. Co., supra. 


56. Lehigh Coal & Navigation Co. 
v. Inter-County St. Ry. Co.,; 31 A, 
471, 167 Pa. 75. 


57. Pennsylvania R. Co. v. Turtle 
Creek Valley Electric R. Co., 36 <A. 
348, 179 Pa; 584; Rahn Tp. v. Tama- 
CUA Cle Ot, te OOn ott A AT Qe Loy 
Pa.St. 84 [aff 4 Pa.Dist. 29]; Penn- 
Sylvania R. Co. v. Montgomery Coun- 
ty Pass. R. Co., 31 A. 468, 167 Pa. 62, 
46 Am.S.R. 659, 27 L.R.A. 766; Read- 
ing Co. v. Schuylkill Valley Traction 
Co., 14 Montg.Co.Rep. (Pa.) 10. 


[a] In support of this view it was 
said: “Municipal consent to a line 
of street railway connecting a given 
municipality with other towns or 
cities is to be understood as limited 
to the construction of the line pro- 
posed, and it would not justify the 
company to which it was given, in 
building and operating a local road 
within the boundaries of that munici- 
pality. This’ was distinctly said in 
Pennsylvania R. Co. v. Montgomery 
County Pass. R. Co., 31 A. 468, 167 
Pa. 62, 46 Am.S.R. 659, 27 L.R.A. 766. 


Va 


not be cut up into fragments by the 
corporation for its own advantage, 
and at its own pleasure.’ Pennsyl- 
vania R. Co. v. Turtle Creek Valley 
Electric Ry, Co.; 86 A. 348; 179 Pa. 
584, 590. 


58. Goddard v. Chicago, ete, R. 
Co., 66 N.E. 1066, 202 Ill. 362 [aff 66 
N.E. 1119, 202 Ill. 452, and aff 104 fll. 
App. 526]; Homestead St. R. Co. v. 
Pittshunge,.ete:,) Hlectric “St? | Rs Co., 
30 A. 950, 166 Pa. 162, 27 L.R.A. 383. 


59. Homestead St. R. Co. v. Pitts- 
burg, etec., Electric St. R. Co., supra. 


60. Marjohn Realty Co. v. City of 
Long. Beach, 204 N.Y.S. 58, 54, 122 
Mise. 768 [aff 206 N.Y.S. 933, 211 App. 
Div. 805, and 207 N.Y.S, 876, 211 App. 
860] (‘The mayor is a servant 
of the municipality, and he may not 
be the beneficiary of any transaction 
by him with it’). 


61. Spofford v. Southern Boulevard 
R. Co.,.4 N-Y.S. 388, 15 Daly 162. 


62. See statutes and constitutional 
provisions of the several states. 


[a] “local authorities” defined.— 
(1) ‘Local authorities” means those 
officers on whom the administration 
of the government of the particular 
political subdivision of the state, by 
virtue of their office, devolves in re- 
lation to the subject matter of the 
provision. Galveston, H. & S. A: Ry. 
Co. v. Houston Blectrie Co., 122 S.W. 
287, 57 Tex.Civ.App. 170. (2) Under 
a statute authorizing the construc- 
tion and maintenance of a street sur- 
face railroad in cities, towns, and 
villages, provided that the company 


thorities having control of the street 
or highway upon which it is proposed 
to construct the railroad, ‘‘the local 
authorities” to whom the statute re- 
fers as the source of the consent to: 
be given are the officers of the city, 
town, or village, whose duties and 
powers relate to the supervision, care, 
and maintenance of the streets or 
highways. Matter of Rochester Elec- 
tric (RE Co, U25 GN. Bee 38155 1338- GNeYs 
351. 

[b] Interurban road.—-An electric, 
suburban, or interurban railway com- 
pany may construct and uSe a rail- 
road on a public highway, outside the 
limits of a city, under permission by 
the board of county commissioners, so 
far as travelers on the highway are 
concerned, as it may construct and 
use its railway within the corporate 
limits of a city by permission of the 
municipal authorities. Fowler v. Ft. 
Wayne & Wabash Valley Traction 
Co., 91 N.E. 47, 45 Ind.App. 441, 


63. Matter of Broadway Surface R. 
So 34 Hun (N.Y.) 414 (per Daniels, 


64 Matter of Rochester Electric 
R. Co.) 26) NBs -88lh-12 3 .NeyYe. 31517 


65. Pennsylvania R. Co. v. Mont- 
gomery County R. Co., 3 Pa.Dist. 58,. 
14 Pa.Co. 88. 


66. Tamaqua, ete, St. 
patee. County. Sts. RvinGo.: 


[a]. Supervisor of independent. 
road district is the proper local au- 
thority to consent, or to refuse con- 
sent, to the occupation of its high- 


RS COsuws 
4 Pa.Dist. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 37-39] 


courts general superintendence over all highways in 


their counties they are the “local authorities” within 
a constitutional provision as to the obtaining of per- 
mission to build a street railway along the public 
highways of counties.*7 The authorities of one mu- 
nicipality cannot consent for the authorities of an- 
other municipality.®§ 


Authorities having exclusive control. Where the 


statute requires the consent of authorities having 


exclusive control of the streets, where there is a re- 
pugnancy between different acts conferring exclusive 
control on different sets of officers, the latter act, 
being the final expression of the legislative intent, 
must control, and the consent of the officers desig- 
nated therein is sufficient.6® A commissioner of 
street improvements who has the authority previous- 
ly vested in the department of public parks does not 
have exclusive control so that his consent may be re- 
quired where, while the department of public parks 
had the exclusive power to locate, lay out, construct, 
and maintain certain streets and avenues, there were 
important governmental duties left to be performed 
by the city of which the city had control.?° Where 
the statute requires the consent of the governing 
body of the township, the consent of the township 
committee which is the governing body is required 
in addition to that of the road board of the township 
which has general and exclusive control and man- 
agement of the public highways.71_ Notwithstanding 
the consent of the county authorities, the consent of 
township authorities may be also required under a 


ways by a Street railway, under the 
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statute requiring such consent of any board, body, 
or public authorities other than the governing body 
of the municipality, town, township, village, or bor- 
ough which shall have control of any of the streets 
and highways.‘? Under a statute authorizing the 
construction of railroads along the highways of 
townships under the consent of the township authori- 
ties, state and territorial roads within the township, 
for the condition of which the township is responsi- 
ble, are included, and a franchise may be granted by 
the township board and the consent of the highway 
township commissioner is not required.*? 


[§ 38] (4) Right To Refuse Consent. Since the 
power conferred on local authorities having control 
of streets and highways to authorize street railroad 
companies to construct and operate lines of railroad 
therein necessarily implies the right to refuse con- 
sent thereto,‘* they may withhold consent entirely,‘ 
or within limitations elsewhere considered, grant it 
on such conditions as they may see fit to impose.’® 


[§ 39] (5) Proceedings To Obtain*—(a) In Gen- 
eral. As in giving consent, the local authorities do 
not act in the exercise of any natural or inherent 
power, but under delegated powers;’7 there must 
be a substantial compliance with the terms and con- 
ditions prescribed by statute, in order that the con- 
sent may be valid and effective.‘® Before a street 
railroad franchise may be legally granted, all statu- 
tory conditions precedent must be fulfilled.7® Thus 
there must be a compliance with statutory require- 
ments relating to the application for a franchise,®° 


(2) A Conn.—City of Hartford v. Connect- 


Act of 1889. Such district is a part 
of the township, and is included with- 
in the meaning of that word as used 
by the constitution and the Act of 
1889. Hain v. Lebanon & A. St. Ry. 
Co., 1 Pa.Dist. 452. 


67. Galveston, H. & S. A. Ry. Co. 
v. Houston Electric Co., 122 S.W. 287, 
289, 57 Tex.Civ.App. 170. 


“The words ‘public highways’ are 
clearly used to describe some public 
thoroughfare different from a street 
in a city, town, or village, and can- 
not be construed to mean streets; 
nor can they be held, with any de- 
gree of reason or force, to apply to 
‘streets in an unincorporated town or 
village as contradistinguished from 
the streets in. an incorporated city, 
town, or village. If the desire had 
been to confine the power to grant 
authority to erect and operate street 
railways to the streets of cities, 
towns, or villages, the words ‘public 
highways,’ being superfluous and con- 
fusing, would never have been used.” 
‘Galveston, H. & S. A. Ry. Co. v. Hous- 
ton Electric Co., supra. 


68. Security Trust Co. v. Village 
of Grosse Pointe, 32 F.(2d) 706 [aff 
42 F.(2d) 377]; Geneva, etc., R. Co. 
v. New York Cent., etc., R- Co., 48 N. 
Y.S. 842, 24 App.Div. 335 [rev on oth- 
er grounds 57 N.B. 498, 163 N.Y. 228]; 
Wheeling, etc., R. Co. v. Triadelphia, 
52 S.E. 499, 58 W.Va. 487, 4 L.R.A.N.S. 
321, 


[a] Thus (1) consent of county 
commissioners to the construction of 
a street railroad on a highway of the 
county does not authorize construc- 
tion on such part of the highway as 
lies within the limits of a town, 
without the consent of the author- 
ities of the town. Wheeling, etce., R. 
Co. v. Triadelphia, 52 S.E. 499, 58 W. 


street railway franchise, granted by 
township after village by its incor- 
poration had acquired control, in- 
dependent of township, over high- 
ways within territory of village over 
which franchise was granted, con- 
ferred no rights on grantees of fran- 
chise or their successors in title as 
against the village. Security Trust 
Co. v. Village of Grosse Pointe, 32 
F.(2d) 706 [aff 42 F.(2d) 377]. 


69. - Gaedeke v. Staten Island Mid- 
land R. Co., 60 N.Y.S. 598, 43 App. 
Div. 514 [rearg den 61 N.Y.S. 290, 46 
App.Div. 219, app den 63 N.Y.S. 1108, 
49 App.Div. 636]. 


70. Bohmer v. Haffen, 54 N.Y.S. 
1030, 35 App.Div. 381 [aff 55 N.E. 1047, 
161 N.Y. 390, rearg den 57 N.E. 1104, 
162 N.Y. 593, and aff 50 N.Y.S. 857, 22 
Mise. 565]. 


71. Bergen Traction “Co. v. Ridge- 
field=p., VON. J.. Che 1895) 382) As 754: 

72. Woodbridge Tp. v. Raritan 
Traction: «0%. b3ecAs 17550164 Ndi Eig. 
169. 

73. Smith v- Jackson, etc., Trac- 


tion Co., 100 N.W. 121, 137 Mich. 20. 


74, Portsmouth v. Virginia, etc., 
R. Co., 126 S.E. 362, 141 Va. 54, 39 A. 
1 Dre S35 whi Wt 


“The  very~. circumstance ..--.. 
that the statute provides for the con- 
sent of the city to the exercise of the 
franchise, implies that the city may 
give or refuse such consent, accord- 
ing to its own discretion.” City Ry. 
Go. v. Citizens’ ‘St. R. Co., (ind.)) 52 
NE 157, 159; 


75. U.S.—Blair v. Chicago, 26 S.Ct. 
427, 201 U.S. 400, 50 L.Ed. 801 [rev 
132 F. 848]; Mercantile Trust & De- 
posit Co. v. Collins Park, etc., Co,, 101 
F. 347. 
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icut Co., 140 A. 734, 107 Conn. 312. 


Ga.—Georgia R. Co. v. Railroad 
Commission, 98 S.E. 696, 149 Ga. 1, 
5 A.L.R. 6; Atlanta R. Co. v. Atlanta 
Transit. (\Cow.39.S:B) 12,13 Gar 481. 


Miss.—Vicksburg Traction Co. v. 
aoe County, 56 So. 607, 100 Miss. 


Mo.—St. Louis v. Public Service 
Commission, 207 S.W. 799, 276 Mo. 
509; St. Louis v. United Railways 
Co.,, 174 S.W. 78, 263 Mo. 387; Kan- 
sas City v. Kansas City Belt R. Co., 
86 S.W. 190, 187 Mo. 146; St. Louis, 
etc., R. Co. v. Kirkwood, 60 S.W. 110, 
159 Mo. 239, 53 L.R.A. 300; Union 
Depot R. Co. v. Southern R. Co., 16 
S.W. 920, 105 Mo. 562. 


N.Y.—People v. O’Brien, 18 N.E. 
692, til ONY. 1+ % Ams S, Rite 6840 2 
L.R.A. 255; Peo. v. North Tonowanda, 
126 N.Y.S. 186, 70 Misc. 91. 


Va.—Portsmouth v. Virginia, etc., 
Ry. & Power Co., 141 Va. 54, 126 S.E. 
362, "390A ER 5i0. 


Wis.—City of Oshkosh v. Eastern 
Wisconsin Hlectric Co., 178 N.W. 308, 
172 Wis. 85. 


76. See infra §§ 78-98. 
77. See supra § 29. 


78. St. Paul’s Catholic Church of 
Greenville v. Jersey City, 78 A. 1064, 
81 N.J.Law 110 [aff 85 A. 826, 84 N.J. 
Law 416]; Beekman vy. Third Ave. 
a IN Hho lei L Oloe oN Waa leases 
Montreal St. R. Co. v. Montreal Ter- 
minal R..Co., 36 Can.S.C. 369, -4 Can, 
R.Cas. 373. 


79. Ruckert v. Grand Ave. R. Co., 
63 S.W. 814, 163 Mo. 260. 
SO. Wilder v. Aurora, ete., Trac- 


tion Co, 75 NB, 194, 216 Ti 493; 
Sanfleet v. Toledo, 10 OhioCir.Ct. 460, 
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the giving of public notice of the application or of 
the proposed ordinance,*! the giving of a certificate 
or finding of publie convenience and necessity,*? 
and the submitting of the ordinance granting the 
But this does not apply 
to conditions which are in the nature of conditions 
subsequent,*4 or are conditions precedent only to 
A certificate of 


franchise to the voters.®? 


the beginning of construction.*® 
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public convenience and necessity as a condition to 


9 OhioCir.Dec. 711 [aff 47 N.H. 1116, 
54 OhioSt. 620]. 


[a] Application held sufficient.— 
Presentation to the city council of an 
ordinance granting the right to _con- 
struct and operate a street railway 
is a sufficient application. Sanfleet v. 
Toledo, 10 OhioCir.Ct. 460, 8 OhioCir. 
Dec. 711 [aff 47 N.E. 1116, 54 OhioSt. 
620]. 


[b] Signing of an application by 
a person styling himself ‘‘trustee” is 
sufficient. Simmons v. Toledo, 5 Ohio 
Cir. Cts124,.63 OhioCir.Dee: 64. 


[c] Petition of property owners.— 
(1) Where a petition of consenting 
property owners is required, and an 
ordinance is void because it grants a 
franchise to individuals, a new peti- 
tion is necessary before a new fran- 
chise may be lawfully granted to a 
corporation, which is the assignee of 
the rights granted under the previous 
ordinance, as there can be no valid as- 
signment of rights conferred by a 
void ordinance. Wilder v. Aurora, 
etc., Traction Co., 75 N.H. 194, 216 I. 
493. (2) Consent of abutting property 
owners in general see infra §§ 51-73. 


{d] ime for application.—i!n Penn- 
sylvania a company incorporated sub- 
sequent to the enactment of a statute 
providing that the consent of local 
authorities to the use of the streets 
of a town shall be promptly applied 
for and obtained within two years 
from the date of the charter, on com- 


pliance with the provisions of the 


statute, cannot be disturbed of the 
exclusive privilege in the highways 
named in its charter for the period of 
two years allowed for construction 
(Coatesville, etc., St. R. Co. vy. West 
Chester R. Co., 55 A. 844, 206 Pa. 40), 
(2) and the fact that the first appli- 
eation is denied does not prevent a 
subsequent application within the 
statutory period. The company, not- 
withstanding a refusal of the munici- 
pality, is entitled to the full period 
to overcome objections (Nanticoke 
Suburban St. R. Co. v. People’s St. R. 
Conv6d “As, 997, 212 Pa: 395). (3) The 
limit of time permissible under the 
term “promptly” is not, in the nature 
of things, capable of exact determina- 
tion. What is reasonable time must 
always depend upon circumstances, 
and prima facie any application long 
enough beforehand to afford fair op- 
portunity to the municipality to con- 
sider and act upon it within the two 
years would comply with the statu- 
tory requirement. Nanticoke Subur- 
ban St. R. Co. v. People’s St. R. Co., 
supra. (4) But, on the other hand, 
the intent of the statute is to push 
forward the work, not to hold it in 
abeyance, and the courts are at lib- 
erty at all times to inquire into the 
delay for the purpose of ascertaining 
whether the intention is to make an 
effort in good faith to get consent, or 
merely to. shut out rival competitors 
as long as possible. Nanticoke Sub- 
urban St. R. Co. v. People’s St. R. Co., 
supra. 


81. 
82. 


See infra, § 40. 
See supra, § 20. 


83. State v. Wauwautosa, 102 N.W. 
894, 124 Wis. 451; In re Point Grey 
Tramway By-law, 16 B.C. 374 (sub- 
mission to ratepayers). wa 


[a] Not applicable to extension.— 
Under a statute requiring that an 
ordinance granting a street railroad 
franchise be submitted to a direct 
vote of the voters, an ordinance mere- 
ly extending the existing Mnes and 
system of a street railroad to other 
streets, the extension expiring at the 
same time as the franchise, is oper- 
ative without submitting the same to 
a direct vote. State v. Wauwautosa, 
102 N.W. 894, 124 Wis. 451. 


Consent of voters see infra § 74. 


84. In re Atlantic Ave. El. R. Co., 
32 N.B.. 771, 1386 N.Y. 292. 


[a] Tlustration.—A condition in 
the articles of association of an ele- 
vated railroad company that the com- 
pany shall not be permitted to do any 
work toward the construction of its 
road on a certain street until it shall 
have entered into an agreement with 
the companies owning and.operating a 
surface steam railroad thereon, trans- 
forming such surface road into a mere 
street railroad, and transferring its 
operation by steam to the elevated 
tracks, is a condition subsequent and 
not precedent to the granting of a 
franchise. In re Atlantic Ave. El. R. 
Co; 382 NES 771;.136) NU. 292. 


85. In re Atlantic Ave. El. R. Co., 
supra. 


S86. See supra §§ 20-26. 


87. Seccomb v. Wurster, 83 F. 856; 
People v. Bauer, 103 N.Y.S. 1081, 54 
Mise. 28, 39 N.Y.Civ.Proe. 258; Me- 
Williams v. Jewett, 36 N.Y.S. 620, 14 
Mise. 491. 


8%. People v. Bauer, 103 N.Y.S. 
1081, 54 Misc. 28, 39 N.Y.Civ.Proc. 258. 
89. Harvey v. Aurora, etc., R. Co., 


57 N.E. 857, 186 Ill. 283; Metropolitan 
City “RR.” Cod ve (Chicazo;( 96 “Til, “620 
Camden Horse R. Co. v. West Jersey 
Traction Co., 32 A. 72,°58 N.J.Law 
102;~ West Jersey Traction Co. v. 
Camden Bd. of Public Works, 29 A. 
168, 56 N.J.Law 431; Matter of Buf- 
falo Traction Co., 49 N.¥.S. 1052, 25 
App.Div. 447 [aff 50 N.E, 1115, 155 


N.Y. 700]; Secor v. Pelham Manor, 
39 N.Y.S. 998, 6 App.Div. 236; Smith 
v. Buffalo, 99 N.Y.S. 986, 51 Misc. 


216 [aff 101 N.Y.S. 1, 115. App.Div. 
837, aff 83 N.E. 2938, 190 N.Y. 339]; 
Aydelott v. Cincinnati, 11 OhioCir.Ct. 
11, 4 OhioCir.Dec. 486; Hamilton v. 
Cincinnati, etc., Electric St. R. Co., 8 
OhioS.&C.P. 174, 5 OhioN.P. 457. 


[a] Notice held  sufficient.—(1) 
Where the statute requires notice of 
the application to be published in one 
or more of the daily paners of the city 
for three successive weeks, such pub- 
lication in one daily paper for the pre- 
scribed time is‘sufficient, although an 
ordinance of the city requires the no- 


tice to be published in two of its daily 
papers, immons v. Toledo, 5 Ohio 
Cir.Ct. 124, 3 OhioCir.Dec. 64. (2) 


Publication in the daily paper select- 
ed once each week and on the same 
day, for three suecessive weeks, is 


i, cite rity 


[§§ 39-40 


beginning construction of a street railroad*® has 
been held not a prerequisite to the granting of a lo- 
cal franchise,87 as such certificate may be obtained 
after the franchise has been received.** 

[§ 40] (b) Notice’and Hearing. There must be a 
compliance with the statutory requirements 1n re- 
spect of giving publie notice of the application for 
the franchise, consent, or privilege,*® or serving it 


sufficient; it is not necessary that the 
notice appear on every secular day 
for three weeks. Smith v. Columbus, 
etc., R. Co., 10 OhioS.&C.P. 441, 8 Ohio 
N: Pol. .63) Under "a._ statute pro- 
viding that local authorities shall 
give public notice of an application 
for consent to build a street railroad, 
“and of the time and place when it 
will first be considered, which notice 
shall be published daily in any city 
for at least fourteen days in two of 
its daily newspapers if there be two, 
if not, in one, to be designated by the 
mayor, and in any village or town for 
at least fourteen days in a newspaper 
published therein, if any there shall 
be, and if none, then daily in two daily 
newspapers if there be two, if not, 
one published in the city nearest such 
village or town,” publication for the 
prescribed length of time in a weekly 
paper in a village where no daily pa- 
per was published is sufficient. The 
statute does not require daily publi- 
cation of the notice in a village or 
town where no daily paper is publish- 
ed. Secor v. Board of Trustees of 
Village of Pelham Manor, 39 N.Y.S. 
993, 994, 6 App.Div. 236. 


[b] Notice held insufficient.—Pub- 
lication of the report of a committee 
recommending the granting of the 
franchise, ten days before the adop- 
tion of an ordinance authorizing the 
construction of the street railroad, 
and the publication of the ordinance, 
does not comply with a statutory re- 
quirement of ten days’ public notice, 
by publication, of the time and place 
of presenting the petition. Metropoli- 
tan City R. Co. v. Chicago, 96 Ill. 620. 


[c] Notice to abutting property 
owners is unnecessary, in the absence 
of statutes requiring it. Kennelly v. 
Jersey City, A. 531, 57 N.J.Law 
293, 26 L.R.A. 281. 


[ad] Conditions precedent to pub- 
lication of notice.—The authorities 
will not be enjoined from publishing 
the required notice of a public hear- 
ing before the common couneil on the 
question of such consent because the 
company has not obtained a certificate 
of convenience and necessity from the 
state railroad commissioners. McWil- 
Sa ne v. Jewett, 36 N.Y.S. 620, 14 Misc. 

ot: 


[e] Change in membership of the 
committee of the council, after notice 
has been given and hearings had does 
not necessitate a new notice, or ren- 
der the action of the council on the 
report of the committee invalid. Sec- 
comb v. Wurster, 83 F. 856. 


{f] Hearing before notice.—The 
fact that-the local authorities on ap- 
plication for a franchise by a street 
railroad company considered the ap- 
plication and expressed approval of it 
hefore ordering publication,of notice 
of a public hearing did not divest it 
of yurisdiction to consider the matter 
further on a date fixed for a public 
hearing. Schieffelin v. McClellan, 120 
N.Y.S. 215, 135 App.Div. 665 [app dism 
91 N.E. 1120, 197 N.Y. 610]. 


{g] Instrument sufficiently show- 
ing compliance with requirements.— 
The commissioners of highways of a 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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on the municipality,®° but, where the statute pro- 
vides only for notice of application, notice of the 
proposed ordinance need not be given.®! The re- 
quirement of such notice for a franchise for the con- 
struction of a new road or route does not apply to 
an application for an extension of the tracks of a 
line already existing and constructed under a former 
franchise duly granted,®? unless the extension in 
fact constitutes an original or new line,®* as where 
it is from a line wholly without the municipality into 
or through the municipality ;°* nor does the require- 
ment of such notice apply to an application for the 
renewal of a franchise previously granted.®> So, 
also, the statutory requirement of public notice of 
the pendency of a resolution or ordinanee for an ex- 
tension or change of route or routes®* does not apply 
to proceedings for the extension of the track of an 
existing line of railroad.®? It has been held that, 
where the statute provides that no ordinance for 
such purpose shall be passed until public notice of 
the application has been given, notice is sufficient if 
given before the passage of the final ordinance es- 
tablishing the route, although it is subsequent to 
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the passage of the first ordinance or resolution.?§ 
A publication of notice which is legally insufficient 
cannot, after the granting of the franchise, be ren- 
dered sufficient by a subsequent curative ordinance.®? 


Hearing. Where a statute requires a notice and 
hearing, the power of the city authorities to act is 
dependent on a hearing duly accorded on a proper 
notice. 


[§ 41] (c) Mode of Consent; Sufficiency of Ordi- 
nance or Resolution.* In granting a street railroad 
franchise by municipal ordinance, statutory require- 
ments relating to the passage and approval of ordi- 
nances must be observed,? and in order to become 
binding and operative as a contract, it must be per- 
fected as such.* Where statutes require the giving 
of municipal consent to be exercised by ordinance 
approved by the mayor, exercise of the power by a 
resolution which was not submitted to the mayor is 
a nullity.* If consent is given by a board, it must 
be given by the members thereof acting as a board 
at a regularly convened meeting, and not as individu- 


oe Tr eo ee ee 


village, by an instrument in writing 
signed and acknowledged by them and 
duly filed in the county clerk’s office, 
consented to the construction of a 
street railway in the highway to con- 
nect the village with another town. 
The instrument recited that, before 
acting on the application, public no- 
tice was given thereof, fixing the time 
and place of considering it, by a no- 
tice published according to law, for at 
least fourteen days, in a newspaper 
published in the village. It was held 
that the instrument complied with 
the provisions of Railroad Act § 19. 
Geneva, etc., R. Co. v. New York Cent., 
etc., R. Co., 48 N.Y.S. 842, 24 App.Div. 
335 [rev on other grounds 57 N.E. 
498, 163 N.Y. 228]. - 


[h] Subsequent action removing 
restrictions in consent given.—Notice 
is not required for subsequent action 
removing some of the restrictions em- 
bodied in the consent given, in the ab- 
sence of express statutory require- 
ment, the action being legislative and 
not judicial. Moore v. West Jersey 
Traction Co., 41 A. 946, 62 N.J.L. 386, 
792. 


[i] Incidental changes in the char- 
acter of a street railroad may be au- 
thorized without the public notice and 
hearing required on the original in- 
stallation of the system. Specht v. 


. Central Pass. R. Co., 72 A. 356, 76 N. 


J.Law 631 [aff (Sup.) 68 A. 785, and 
foll Moore fe Haddonfield, 41 A. 946, 
62 N.J.Law 386; 792]. 


Wotice by publication in general see 
Notice §§ 76-82. 


90. Burlington v. Burlington Trac- 
tion Co., 41 A. 514, 70 Vt. 491. 


[a] Effect of repeal of statute.— 
An application for permission to con- 
struct and operate a street railway in 
a certain city is not “pending” at the 
time of the repeal of the statute under 
which the proceeding was brought, 
within the meaning of a statute, sav- 
ing from the effect,of such repeal 
suits and proceedings in civil causes 
then pending, where such statute was 
repealed before notice of such appli- 
cation had been served. Burlington v. 
Burlington Traction Co., 41 A. 514, 70 
vt. 491. 

91. Hamilton v. Cincinnati, ete., 
Electric St. R. Co., 8 OhioS.&C.P. 174, 
5 OhioN.P. 457. 


92. Cleveland, etc., 
frbana, etc., R. Co., 


Stake COs Ve 
26 OhioCir.Ct. 


180; State v. Cincinnati, ete., Electric 
St.R.Co., 19 OhioCir.Ct. 79, 10 OhioCir. 
Dec. 418; Sommers v. Cincinnati, 6 
ries: (Reprint) 887, 8 Am.L.Rec. 


_la] Subsequent designation by 
city.—An ordinance providing that a 
street railroad company might con- 
struct and operate a railroad on such 
streets as might thereafter be desig- 
nated by the company in a written ac- 
ceptance of the ordinance, and on such 
other streets as the city council might 
from time to time designate by *reso- 
lution, has been construed as meaning 
that the provision that the company 
should designate the streets applied 
only to the minimum of mileage re- 
quired by the ordinance, and that a 
subsequent resolution permitting the 
railroad to occupy another street did 
not amount to the granting of a new 
franchise. Thurston v. Huston, 98 
N.W. 637, 123 Iowa 157. 


93. Cleveland, etc., St. R. Co. v. Ur- 
bana, etc., R. Co., 26 OhioCir.Ct. 180. 


94. Cleveland, etc., St. R. Co. v. 
Urbana, etc., R. Co., supra. 


95. State v. East Cleveland R. Co., 
6 OhioCir.Ct. 318, 3 OhioCir.Dec. 471. 


Renewals in general see infra § 


. 


96. See statutory provisions. 

97. Belle v. Glenville, 27 OhioCir. 
Cti 184. 

98. Aydelott v. Cincinnati, 11 Ohio 


Cir.Ct. 11, 4 OhioCir.Dec. 486. 


99. Raynolds v. Cleveland, 28 Ohio 
Cir.Ct. 463 [aff 81 N.E. 1182, 76 Ohio 
St. 619]. 


1. Camden Horse R. Co. v. West 
Jersey Traction Co., 32 A. 72, 58 N.J. 
Law 102. 


[a] Adjournment of the hearing 
(1) may be had (Shepard v. Hast Or- 
ange, 53 A. 1047, 69 N.J.Law 133 
[rev 57 A. 441, 70 N.J.Law 203]; 
Hutehinson v. Belmar, 39 A. 643, 61 
N.J.Law 4438 [aff 45 A. 1092, 62 N.J. 
Law 450]); (2) but where the ad- 
journment is not to a day certain, the 
governing body cannot again consider 
the application at a subsequent meet- 
ing without a publication of their in- 
tent to do so (Hough v. Smith, 75 
N.Y.S. 451, 37 Misc. 363). 


2. U.S.—Potter v. Calumet Electric 
St. R. Co., 158 F. 521; Holst v. Sa- 


*By WILLIAM A. MARTIN (§ 41). 


vannah Electric Co., 181 F. 931 [rev 
on other grounds 132 F. 901, 65 C.C.A. 
449]; Louisville Trust Co. v. Cincin- 
nati, 76 F. 296, 22 C.C.A. 334 [cert den 
EE oe 995, 164 U.S. 707, 41 L.Ed. 


Cal.—Hisenhuth y. Ackerson, 38 P. 
5380, 105 Cal. 87. 


Iowa.—Thurston v. Huston, 98 N.W. 
637, 123 Iowa 157. 


Wash.—Benton v. Seattle Electric 
Co., 96 P. 10338, 50 Wash. 156. 


Can.—Montreal St. R. Co. v. Mont- 
real Terminal R. Co., 36 Can.S.C. 369. 


[a] Certainty.—An ordinance pro- 
viding in general terms for the future 
occupancy of the streets will not be 
held void for uncertainty. Thurston 
v. Huston, 98 N.W. 637, 123 Iowa 157. 


[b] Requirements of other stat- 
utes.—A restriction on a municipality 
that an ordinance shall be submitted 
in writing at a regular meeting, and 
passed at a subsequent meeting, does 
not apply to an ordinance passed un- 
der another statute providing for the 
granting of permission to construct a 
street railroad. Hutchinson v. Bel- 
mar, 39 A. 643, 61 N.J.Law 443 [aff 45 
A. 1092, 62 N.J.Law 450]. 


[c] Ordinance held to grant right 
of way see City of Spring Valley v. 
Chicago, O. & P. Ry. Co., 200 Ill.App. 
352 [aff 115 N.E. 168, 277 Ill. 318]. 


Requisites and validity of ordinanc- 
es in general see Municipal Corpora- 
tions §§ 801-880. 


3. People’s,Pass. R. Co. v. Mem- 
phis City R. Co., 10 Wall. .(U-S.) 38, 
19 L.Ed. 844; People v. Suburban R. 
Co., 53 N.E. 349, 178 Ill. 594, 49 L.R.A. 
659; Meyers v. Knott, 174 N.W. 842, 
144 Minn. 199 (consideration). 


[a] Consideration.—The privilege 
granted to a street railroad company 
of entering upon the streets of a vil- 
lage, erecting poles and_ stringing 
wires thereon, and constructing and 
operating its roads upon and along 
the streets constitutes sufficient con- 
sideration for the undertaking of the 
company to comply with the condi- 
tions of the ordinance granting the 


franchise. People v. Suburban R. Co., 
53 N.E. 349, 178 Ill. 594, 49 L.R.A. 
650. 


4 Specht v. Central Pass. R. Co., 
72 A. 356, 76 N.J.Law 631 [aff (Sup.) 
68 A. 785]. 
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als.5 Where the consent of a township is given, it 
has been held that it should be by means of a formal 
resolution, duly recorded in the minutes of the meet- 
ing;° although, where such consent is evidenced by 
a written instrument duly signed and recorded by 
the township supervisors, their failure to have the 
minutes thereof entered upon their own records will 
not invalidate the consent.? Where the consent of 
park commissions to the construction of a street rail- 
road through a park approach is required in addi- 
tion to the consent of the city council, the validity of 
such consent is not affected by the fact that it differs 
in its terms from the consent of the common council, 
especially where its terms are more rigorous.® 


Details as to location and construction. Under a 
statute requiring the consent of the municipal au- 
thorities to a location of the tracks, the authorities 
in granting consent cannot leave it to the discretion 
of the company to determine whether more than one 
track shall be laid and as to the location upon the 
street and the construction of sidings, crossovers, 
and switches.2 So, where the municipal authorities 
are permitted to authorize the use of poles and wires, 
a provision that they may prescribe the manner in 
which, and the places where, such poles shall be lo- 
cated, and the manner in which the wires shall be 
strung thereon, is mandatory.1° It has, however, 
been held that it is not essential to the validity of a 
franchise or right to construct a street railroad that 
the consent of the municipal authorities specifically 
designate the exact location latitudinally in the 
streets on which the road is to be constructed and 
operated or the number of tracks to be laid, but that, 


5. Trenton & Mercer County Trac- 
tion Corporation v. Inhabitants of 
Ewing Tp., 107 A. 416, 90 N.J.Eq. 560 
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7. Pittsburgh Rys. 
of Carrick, 103 A. 106; 259 Pa. 333. 13 


[§§ 41-44 


in the absence of a constitutional or statutory provi- 
sion to the contrary, it may be regulated by the mu- 
nicipal authorities after consent has been given.** 


Implied consent. Under charters simply authoriz- 
ing the municipal authorities to disapprove of the 
construction of the road, within a specified time, con- 
sent will be inferred, unless the city manifests its 
disapproval within the named time in clear and cer- 
tain terms.*? 


[§ 42] (6) Review by Commission or Court.* The: 
granting of a franchise, being a legislative act,** can- 
not be interfered with by a public commission where 
its functions,are merely regulatory;1*+ nor can it be 
interfered with by the courts,1> except to prevent a 
fraudulent or manifestly abusive or oppressive exer- 
cise of the power of municipal authorities in granting 
such franchises.?® 


[§ 43] (7) Operation and Effect*—(a) In General. 
When all the consents required by statute have been 
obtained, the right of a company, duly incorporated,. 
to build is complete.t7 However, as municipal con- 
sent cannot create or enlarge corporate franchises,?* 
consent given to a railroad company having no char- 
ter authority to use the streets is ineffectual to con- 
fer such power;t® and where a street railway com- 
pany has a trunk franchise and braneh franchises, 
if the trunk has no sufficient legal existence, its. 
branches must also fail, and the municipality’s con- 
sent to their construction will not avail the com- 
pany.?° Consent to individuals does not bind a mu-. 
nicipality to accept a corporation in their stead.?? 


[§ 44] (b) Nature. Consent is in the nature of a 


Co. v. Borough | N.W. 339, 181 N.W. 821, 173 Wis. 400, 
A.L.R. 802. 


16. People v. Grand Trunk West-. 
ern, R.-Co., 183 Nv 839) 232 BMiEI292. 


Pie y lO 1 A108? a 87is NT. EG AOTDS Liege Tan, Vinton i tee eames 
West Jersey Traction Co. v. Camden Ch . 
Horse R. Co., 35 A. 49, 53 N.J.Eq. 163; 9. St. Paul’s Catholic Church of 


Tamaqua, etc., St.. R. Co. v. Inter- 
County St. R. Co., 3h Ai 478, 16%. Ba. 
91 [aff.4 Pa-.Dist..20]:. Union St. R. 
Co. v. Hazleton, etc., Electric R. Co., 
7 Kulp (Pa.) 47, 313; Union St. R. Co. 
v. Hazleton, etce., R. Co., 15 Pa.Co. 271. 


[a] Place of meeting.—Consent 
obtained from township supervisors 
for the construction of a street rail- 
road along a highway is valid, when 
they all meet together and deliberate 
in their council’s office at the county 
seat. 
me! Co. oie North. Co, (Pas) 2704; 


[b] Declarations of individual 
members of township committee that 
the committee had given its consent 
will not estop the township from ob- 
jecting to the laying of the road on 
the ground that proper consent has 
not been given. West Jersey Wrac- 
tion Co. v. Camden Horse R. Co., 35 
A, 49, 53 N.J.Eq. 163. 


6. Pittsburgh Rys. Co. v. Borough 
of Carrick, 103 A. 106, 259 Pa. 333; 
Pennsylvania R. Co, Vv. Mont- 
somery. ‘County. Pass.) R.o Co 3 
A. 468, 167 Pa. 62, 46 Am.S.R. 659, 27 
L.R.A. 766. But see Nearing v. To- 
ledo Electric St. R. Co., 9 OhioCir.Ct. 
596, 6 OhioCir.Dec. 664 (the action of 
a board of county commissioners con- 
senting in writing for a street rail- 
way to occupy a street is valid, al- 
though not entered in the journal of 
the board; such action may be shown 
to have been taken by parol evidence). 
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Meixell v. Northampton Cent. ! 


Greenville v. Jersey City, 78 A. 1064, 
81 N.J.Law 110 [aff 85 A. 826, 84 N.J. 
Law 416]; Theberath v. Newark, 30 
A. 528, 57 N.J.Law 309; Kennelly v. 
Jersey City, 30 A. 531, 57 N.J.Law 
293, 26 L.R.A. 281; West Jersey Trac- 
tion Co. v. Camden Horse R. Co., 35 A. 
49, 53 N.J.Eq. 163. 


10. Kennelly v. Jersey City, 30 A. 
531, 57 N.J.Law 293, 26 LRA. 281. 


1l. Baker v. Selma St., ete., R. Co., 
30 So. 464, 180 Ala. 474. 


12. Faust v. Third St. Pass. R. Co., 
3 Phila. (Pa.) 164. 


[a] Necessity for notice of inten- 
tion to use streets.—The approval or 
disapproval by a city council of the 
occupancy of a street by a street rail- 
road company cannot be inferred un- 
til proof of notice of intention to use 
the street is given to the city au- 
thorities. Hestonville, ete., R. Co. v. 
Schuylkill River Pass. R. Co., 6 Phila. 
(Pa.) 141. 


13. See supra § 29. 


14. City of Milwaukee vy. Milwau- 
kee Electric Ry. & Light Co., 180 N.Ww. 
339, 181 N.W. 821, 173 Wis. 400, 13 
A.L.R.' 802. 


15... Marjohn Realty Co. v. City of 
Long Beach, 204 N.Y.S: 58,122 Misc. 
768 faif 206 N.Y.S..933,.211. App.Div. 
805, and aff 207 -N.¥.S. 876, 201 App! 
Div. 860]; City of Milwaukee v. Mil- 
waukee Hlectric Ry. & Light Co., 180 


Wagner v. Bristol] Belt Line R. Co., 
Hee ee 391,208 Va. 594,5°25 TARIALN:S: 


17. Coney Island, ete., R. Co. v.. 
Kennedy, 44 N.Y.S. 825, 15 App.Div.. 
588; Scranton, ete., Traction Co. v. 
Delaware, etc., Canal Co., 1 Pa.Super. 
409; Galveston H. & S. A. Ry. Co. v. 
Houston Electric Co., 122 S.W. 287, 57 
Tex.Civ.App. 170. 


Revocation and forfeiture see infra 
§§ 124-135, 


seq. 


18. Hannum vy. Media, M., A. & C. 
Electric Ry. Co., 49 A. 789, 200 Pa. 44. 


19. Almand v. Atlanta Consol. St. 
R. Co., 34 S.E. 6, 108 Ga. 417; |Man= 
hattan Bridge Three-Cent Line v. 
Third Avenue Ry. Co., 139 N.YLS. 434,, 
154 App.Div. 704. 


20. Hannum y. Media, etc., Elec- 
tric R. Co., 49 A, 789, 200 Pa. 44, 


21. People’s Pass. R. Co. v. Mem- 
phis City R. Co., 10 Wall. (U.S.). 38, 
19 L.Hd. 844. " 


[a] Contract not perfected. 
Where a city, which has invited bids. 
for making a street railroad, accepts. 
a bid from an unincorporated com- 
pany, but no contract in form is. 
signed, and subsequently the city, by 
resolution, permits the company to in- 
corporate, “the incorporation in no: 
way to change the conditions of the 


propositions heretofore made and ac- 


*By WILLIAM A. MARTIN (§§ 48, 44). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Rights conferred see infra § 95 et _ 


— 


Se ee 


§§ 44-49] 


license and must be shown and established by the 
street railroad company, when its authority is ques- 
tioned.?? ; 


[§ 45] (c) Effect of Fraud, Improvidence, or 
Want of Consideration.* A street railroad franchise 
is invalid when its granting is attended with fraud,?* 
extortion,?* or bribery.?®> But the validity of such 
a franchise is not affected by the fact that it is not 
advantageous to the municipality,?® or is injudici- 
ous,** or, in the absence of fraud, because of inade- 
quacy of consideration, where the municipality has 
Grebe all the consideration it had contracted 

ores 


[§ 46] (d) Effect of Partial Invalidity. The par- 
tial invalidity of a franchise ordinance does not nee- 
essarily affect the validity of the whole.2® However, 
it has been held that, where a franchise ordinance 
which authorizes a street railway company to oper- 
ate its lines on two streets is void as to one of those 
streets becausé of the company’s lack of power to ac- 
cept the ordinance, it is equally void as to the other 
street.*° 


[§ 47] (e) Right To Attack. Where a municipal- 
ity in granting a franchise to a street railway com- 
pany acts as agent of the state,*+ the franchise is 
from the state, and hence the municipality cannot at- 
tack the validity of the franchise by action, where 
the state declines to do so.?? Except as he may be 
entitled to relief as an abutting owner,®* a taxpayer 
is not, as such, entitled to attack the validity of a 
franchise granted by the municipality and enjoin the 
use thereof by the grantee.?4 Complainants who 
have no right to the use and occupation of streets 
and highways covered by branches and extensions of 
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a street railroad have no standing to ask a court of 
equity fo enjoin it from asserting its right to such 
use and occupation.?> Hence, individuals who have 
filed articles of association with the secretary of 
state as a step toward procuring a charter as a street 
railroad company have no standing before the char- 
ter has issued to question the right of a railroad com- 
pany to maintain extensions secured as provided by 
a statute.®° . 


[§ 48] (8) Validation of Defective or Invalid 
Grant or Consent. If the ordinance or resolution 
granting the franchise is void because conferring on 
the corporation authority to exercise power not giv- 
en to it by the articles of association, it cannot be 
validated by a second ordinance or resolution;*7 
but where a second ordinance is complete and valid. 
in itself, it is not invalid because it is passed as an 
amendment to a void act,?® or because it is granted 
under a mistake of law or of fact as to the validity 
of the prior ordinance;?® and a grant by a munici-— 
pality, which is invalid by reason of irregularity, 
may be confirmed and ratified by an act of the leg- 
islature.*° 


New franchise. A statute which merely confirms 
and regulates a franchise previously possessed by 
another company and which does not give any new 
authority to lay tracks does not confer a new fran- 
chise.*! 


[§ 49] b. Use of Bridges.* Constitutional and 
statutory provisions sometimes require the consent 
of local authorities controlling and responsible for 
the maintenance of bridges to the use of such bridges 
by street railroad companies.*2 Under such provi- 
sions it has been held that consent cannot arbitra- 


cepted,” and the charter authorizes 
the company to complete all agree- 
ments entered into with the city for 
the use of the street, but the city re- 
fuses to execute a written contract, 
there is no perfected contract be- 
tween the city and the company. Peo- 
ple’s Pass. R. Co. v. Memphis City R. 
Co., 10 Wall. (U.S.) 38, 19 L.Ed. 844. 


22. Swinhart v. St. Louis, etc., R. 
Co., 105 S.W. 1043, 207 Mo. 423. 


23. Finch v. Riverside, etc., R. Co., 
258P, 765, 87 -Cal.-59%;_ Adamson ‘v. 
Nassau Electric R. Co., 33 N.Y.S. 732, 
12 Misc. 600 [rev on other grounds 34 
N.Y.S. 1073, 89 Hun 261]. 


24. Tamaqua, ete., St. R. Co. v. In- 
tercounty St. R. Co., .31 A. 472, 167 
Pa. 91 [aff 4 Pa.Dist. 20]. 


25. Lehigh Coal, etc., Co. v. Inter- 
Gounty (St--. (Cov, (31 “A. 471,167) Pa; 
75; Keogh v. Pittston, etc., R. Co., 5 
Lack.Leg.N. (Pa.) 242. 


26. City R. Co. v. Citizens’ R. Co., 
(ind.) 52 N.E. 157. 


[a] Unfavorable terms.—The neg- 
lect of a supervisor to procure the 
most favorable terms for permission 
fo a street railroad company to con- 
struct its tracks on highways is not 
ground for annulling the contract. 
Rahn Tp. v. Tamaqua, etc., St. R. Co., 
4 Pa.Dist. 29. 


27. Indianapolis & EH. Ry. Co. v. 
Town of New Castle, 87 N.E. 1067, 
43 Ind.App. 467. 

23. Indianapolis & E. Ry. Co. v. 
Town of New Castle, supra. 


[a] Smallness of charge made by 


*By HENRY H. SKYLES (§§ 45-48). 


a city for a franchise granted to a 
street railroad company does not in- 
validate the ordinance, where it is not 
claimed that the charge was collu- 
sively or dishonestly arrived at, or 
was not fixed as prescribed by the 
city charter. Dulaney v. United R., 
ete., Co., 65 A. 45, 104 Md. 423. 


29. Koch v. North Ave. R. Co., 23 
A» 463, T5siMd.. 222; 15 “LRA. 37T; 
Gray v. Dallas Terminal R., ete., Co., 
86 S.W. 352, 13 Tex.Civ.App. 158. 


30. Valley Rys. v. City of Harris- 
burg, 124 A. 644, 280 Pa, 385. 


31. See supra § 29. 


82. City of Milwaukee v. Milwau- 
kee Electric Ry. & Light Co., 144 N.W. 
206, 156 Wis. 88. See Burnaby v. B.C. 
Hilectric> RY Co.; *(E:C.) 12, Dom. LR: 
320, 3 West.Wkly. 628 (the attorney- 
general should be made a party to a 
proceeding to question the power of 
an electric railway company to op- 
erate its road notwithstanding in- 
formalities in obtaining the munici- 
pal franchise where, after due notice 
to the municipality, an authorization 
of certain crossings had been made 
by the board of railway commission- 
ers on the footing of the electric rail- 
way having the requisite franchise). 


33. See infra § 137 et seq. 


34 Buning v. Cincinnati St. R. Co., 
1 OhioCir.Ct. 328, 1 OhioCir.Dec. 178; 
Linden Land Co. v. Milwaukee. Elec- 
tric R., etc., Co., 88 N.W. 851, 107 Wis. 
493. 

35. Lovejoy v. Duquesne St. R. Co., 
69 A. 280, 219 Pa. 639; Andel v. Du- 
quesne St. R. Co., 69 A. 278, 219 Pa. 


635. 


36. Lovejoy v. Duquesne St. R- 
Co., 69 A. 280, 219 Pa. St. 639; Andel 
v. Duquesne St. R. Co., 69 A. 278, 219 
Pary635. ‘ 


87. McClean v. Westchester Elec- 
tric R. Co:, 55 N-Y.S. 556, 25 Misc. 3832 


&8. Wilder v. Aurora, etc., Electric 
Traction Co., 75 N.E. 194, 216 Ill. 493. 


39. City R. Co. v. Citizens’ St. R. 
Co., (Ind.) 52 N.E. 157. 


40. People v. Law, 34 Barb. (N.Y.) 
494, 22, How.Pr. 109. 


41. In re New York El. R. Co., 70: 
N.Y. 327, 3 Abb.N.Cas. 401; Mattlage 
Vv. yon York El. R. Co., 14 Daly (N.. 
Yay te 


NR raring of franchise see infra §: 


42. See statutory provisions; cas-- 
es infra this note; and notes 43-47. 


[a] Local authorities.—(1) L. 
(1870) ¢ 291, amended by L. (1887) ¢ 
513 § 3, provides that the general act 
giving to village trustees power to 
make and repair bridges, etc., shall 
not be construed “as divesting the 
commissioners of highways for any 
town in which a bridge may be lo- 
cated of power or control over the 
same;’” and where such a bridge is 
in question, such commissioners are 
the “local authorities,” within Const. 
art 3 § 18, providing that the con- 
struction of a street railroad shall 
not be authorized except with the con- 
sent of the “local authorities having 
the control of that portion of a street 
or a highway” sought to be occupied.. 
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vily be refused,*® although the terms upon which it 
may be granted are in the first instance a matter of 
agreement between the local authorities and the rail- 
road,‘ and in case they cannot agree may be deter- 
On the other hand, it is the 
dutty of the local authorities to see that the bridge 
is made safe for the new use,*® and, in consequence, 
they may refuse to allow the bridge to be used until 
it is made strong enough for the additional use.*7 


[§ 50] c. Use of Turnpikes and Toll Roads. When 
required by statute, the consent of the local authori- 
ties to the use of a turnpike or toll road by a street 
railroad company must be obtained,** notwithstand- 
ing the turnpike company has given its consen 
Prior to obtaining the requisite consents, the right 
of the company to exercise its franchise is still an 


mined by the courts.*® 


Town of Wheatfield v. Tonowanda St. 
R. Co., 86 N.Y.S. 744, 92 Hun 460. (2) 
Under L. (1896) ¢ 899 tit 7 § 1, and tit 
19 § 1, making the village of Bald- 
winsville a separate highway district, 
exempt from the superintendence of 
anyone except its trustees, but pro- 
viding that the granting of such pow- 
er “shall not be construed as reliev- 
ing the towns of Lysander and Van 
Buren, or commissioners of highways 
of said towns, from the expense of 
constructing or repairing any bridge 
within the bounds of said towns, 
though such bridge may be within the 
territorial limits of Baldwinsville,” 
the commissioners of highways of 
such towns, and not the trustees of 
the village, are the “local authorities 
having the control”’ of the bridge over 
the Seneca River, in the village of 
Baldwinsville, within the meaning of 
Gen. Railroad Act (LL. [1890] ¢ 565) § 
91, prohikiting the construction of a 
street railroad until the consent of 
the local authorities having the con- 
trol of the highway shall have been 
obtained. Town of Lysander v. Syra- 
cuse, L. & B. Ry. Co., 65 N.Y.S. 415, 31 
Misc. 330. 


43.. Reading City Pass. Ry. Co. v. 
Berks County, 91 A. 1045, 246 Pea. 44; 
Berks County v. Reading City Pass. 
mR. Co: 31) A.:.474,° 608,.. 167, Pa. 102; 
Lawrence County v. New Castle Elec- 
tric Ry. Co., 8 Pa.Super. 313, 48 Wkly. 
N.C. 76. See Chester, etc., R. Co. v. 
Darby, 66 A. 357, :217 Pa. 275 (holding 
that, where a county changes a bridge 
so that a street railroad company is 
compelled to move its tracks to align 
them with a track on the bridge, the 
borough whose consent is necessary 
to such change cannos arbitrarily 
withhold consent or burden its con- 
sent with conditions imposing further 
pecuniary obligations on the ecom- 
pany). 


44. Reading City Passenger Ry. 
Co. a Berks County, 91 A. 1045, 246 
a. , 


45. Reading City Passenger Ry. 
Co. v. Berks County, supra. 


46. Lewis v. Cumberland County, 
28 A. 558, 56 N.J.Law 416. 


47. Lewis v. Cumberland County, 
supra; Berks County v. Reading City 
ti Ry. Co., 31 A. 474, 663, 167 Pa. 


48. Ill.—Trotier v. St. Louis, etc., 
R. Co., 54 N.E. 487, 180 Ill. 474. 


N.J.—Borough of Merchantville vy. 
Camden & S. Ry. Co., 113 A, 136, 95 
N.J.Law 511; Stockton v. Atlantic 
Highlands, etc., R. Co., 32 A. 680, 53 
N.J.Eq. 418. 


N.Y.—In re Rochester Electric R. 
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Co.,25, N. EB. 381, 123 N.Y. 351. 


Ohio.—Cincinnati v. Columbia, etc., 
St. R..Co., 9 OhioDec. (Reprint) 782, 
17 Cine.L.Bul. 192. 


Pa.—Johnstown, etc., Turnpike Co. 
v. Johnstown Pass. R. Co., 4 Pa.Dist. 
594; Harrisburg, etc., Electric R. Co. 
v., Harrisburg, etc., Turnpike Co., 4 
Pa.Dist. 17; Harrisburg, ete., R. Co. 
v. Harrisburg, ete., Turnpike Co., 16 
Pa.Co. 389; Steelton Borough y. East 
Harrisburg Pass. R. Co., 11 Pa.Co. 
161; Steelton Borough v. East Harris- 
burg Pass. R. Co., 2 Dauph.Co. 313. 


[a] County board, and not the 
township commissioners of highways, 
is the proper body from which to ob- 
tain consent to the construction of 
an electric railway on a public high- 
way over which a turnpike company 
has an easement. THORIENY a Viel je site 
one oan R. Co., 54 N.E. 487, 180 


[b] Borough—(1) Under P. L. 
(1896) p 3829 (4 Comp. St. [1910] p 
5040 § 147), and P. L. (1896) p 357 (4 
Comp. St. [1910] p 5045 § 150), pro- 
viding that no street railroad should 
be constructed on any street in any 
borough, etc., except with the consent 
of the governing body, and that street 
railroads may extend their lines 
along streets, etc., subject to all pro- 
visions as to the granting of consent 
by municipal authorities, a borough 
had jurisdiction to consent to the lo- 
eation of street railway tracks and 
to the use of electricity as a motive 
power, although the street was part 
of the road of a turnpike company. 
Borough of Merchantville v. Camden 
& S. Ry. Co., 113 A. 136, 95 N.J.Law 
51D. 2) Re Lh. C1905)).p325,author- 
izing the purchase of turnpikes by 
boards of freeholders, and vesting ex- 
clusive control over them in such 
boards, did not take from a borough 
the power to consent or refuse to con- 
sent to the building or extending ofa 
street railroad over the portion of the 
highway within its limits. Borough 
of Merchantville v. Camden & S. Ry. 
Co., supra. 


49. In re Rochester Electric Ry. 
Co., 25 N.B. 381, 123 N.Y. 851, 33 N.Y. 
St. 695; Steelton Borough v. East 
Harrisburg Pass. R. Co., 11 Pa.Co. 161. 


50. In re Rochester Fiectric R, 
Ceoiee N.E. 381, 123 N.Y. $51, 33 N.Y, 


51. Eastern Dist. Atty. v. Lynn, 
etc., R. Co., 16 Gray (Mass.) 242. 
52. Gross references: 


Consent to change of motive power 
see infra § 197. 


[§§ 49-51 


inchoate, and not a vested, right.*° But the consent 
of local authorities is not necessary in the absence of 
a statute requiring it.°? 


[§ 51] 5. Consent of Abutting Owners®’—a. Use 
of Streets and Highways—(1) Necessity—(a) In 
General. Except as it may be conferred by consti- 
tutional or statutory provisions, the owner of land 
abutting on a public street has no such right or in- 
terest in the lands included within the street as to 
make his consent necessary for the construction and 
operation of a street railroad thereon,®* and the 
legislature may, unless there are constitutional re- 
straints, authorize the construction and operation of 
a street railroad without the consent of abutting 
owners.®4 However, by some constitutional or stat- 
utory provisions, the consents of abutting owners, 


Determination of location by commis- 
sioners in lieu of consent see infra 
§§ 68-72. 

Necessity of new consent to use of 
tracks by another company see in- 
fra § 182. 

weg oe turapike or toll road see infra 

3. 


53. Paterson, etc., Traction Co. v. 
Wostbrock, (N.J.Ch.) 56 A. 698; Smith 
v. East End St. R. Co., 11 S.W. 709, 
87 Tenn. 626, 630. 


[a] In Pennsylvania, a distinction 
is made between srban and suburban 
property as to the right of corpora- 
tions to occupy a highway for a street 
railway. (1) A city or borough may 
authorize such occupation without 
the consent of abutting property own- 
ers. Pennsylvania R. Co. v. Mont- 
gomery County Pass. .Ru Col, sat As 
468, 167 Pa. 62, 46 Am.S.R. 659, 27 
L.R.A. 766. (2) But township au- 
thorities cannot authorize such occu- 
pation upon publie highways without 
the consent of the abutting owners, in 
the absence of legislation specifically 
authorizing the construction of a 
street railway on the highway or in 
eountry districts without such con- 
sent. .Dempster v. United Traction 
Co., 54 A. 501,.205 Pa. 70; Hannum 
v. Media, etc., Electric R. Co., 49 A. 
789, 200 Pa. 44; Pennsylvania R. Co. 
v. Montgomery County Pass. R. Co., 
supra; Taylor v. Erie City Pass. R. 
Co., 37 Pa.Super. 292; Pennsylvania 
R. Co. v. Parkersburg, etc., R. Co., 26 
Pa.Super. 159. 


54 U.S.—City of Denver v. Mer- 
eantile Trust Co. of New York, 201 
tone 120 C.C.A. 100 [—mod 161 FB. 

N.J.—Paterson, ete., Traction Co. y. 
Wostbrock, (Ch.) 56 A. 698: 


Ohio.—Isom v. Low Fare Ry. Co., 
+ OhioCir.Ct. 583, 10 OhioCir.Ct.N.S. 

Pa.—Hain v. Lebanon & A. St. Ry. 
Co.; 1 Pa Dist, 452: 


Tenn.—Smith v. East End St. R. 
Co., 11 S.W. 709, 87 Tenn. 626. 


Tex.—City of Dallas v. Couchman, 
(Civ.App.) 249 S.W. 234. 


[a] In Ilinois (1) by virtue of the 
express provisions of L. (1903) p 285, 
a city may grant the use of its streets 
for street railroad purposes without 
the petition or consent of abutting 
owners. Venner y. Chicago City R. 
Co., 86 N.E. 266, 236 Ill. 349. (2) Ag 
to the necessity of obtaining the con- 
sent of abutting owners prior to the 
passage of this statute see Beeson 
v. Chicago, 75 F. 880; Hunt v. Chi- 
cago Horse, etc., R. Co., 13 N.B. 176, 
121 Ill. 638 [rev 20 Ill.App. 282]; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


few 


ee 
j 


or at least of a part thereof, may be required.5® By 
express provision of the constitution in some states. 
no law may authorize the construction or operation 
of a street railroad except where the consent of a 
specified proportion of the owners of abutting prop- 
erty has. been obtained, or, in lieu thereof, there 
has been a judicial determination that the road should 
Where a statute requires either 
the permission of the municipal authorities or the 
consent of property owners, either will be suffi- 


be constructed.>* 


cient.>7 


[§ 52] (b) Grant of Franchise and Right To Op- 
erate Distinguished. A eity eharter provision re- 


People v. Decatur, ete., R. Co., 120 Ill. 
App. 229; Stewart v. Chicago Gen. St. 
R. Co.,° 58 Tll.App. 446 [aff 46 N.E. 
765, 166 Ill. 61]; West Chicago St. 
R. Co. v. Vandehouten, 58 Ill.App. 318. 


55. See cases infra this section; 
and §§ 52-72. 


[a] Purpose and object.—(1) The 
purpose of constitutional provisions 
requiring the consent of property 
owners to the construction of a street 
railroad is to protect the public and 
private interests against hostile and 
injurious legislation, and to prevent 
the appropriation of highways to rail- 
road uses by legislative grant with- 
out consulting the interests of the 
locality. In re Thirty-Fourth St. R. 
Co., T N.E. 172, 102 N.Y. 343. (2) The 
purpose of statutes requiring. the con- 
sent of property Owners before mu- 
nicipalities may grant a franchise or 
permit to construet and operate street 
railroads is to impose a check and 
limitation on the exercise of the arbi- 
trary power possessed by municipali- 


ties (Beeson v. Chicago, 75 F. 880; 
Billings v. Cleveland Ry. Co., 111 
N.E. 155, 92 OhioSt. 478; Hamilton, 


etce., Traction Co. v. Parish, 65 N.E. 
1011, 67 OhioSt. 181; Roberts v. Eas- 
ton, 19 OhioSt. 78; Isom v. Low Fare 
Ry. Co., 29 OhioCir.Ct. 588, 10 Ohio 
Cir.Ct.N.S. 89) (3) to protect the 
property of an individual citizen 
against injury without his personal 
consent or the consent of a majority 
of the abutting property owners 
(Colonial City Traction Co. v. Kings- 
ton City R. Co., 47 N.H. 810, 153 N.Y. 
540). 


[b] Effect as to prier attempted 
locatien.—A street railway company 
operating under the act of 1893 (3 
Gen. St. [1895] p 3235) obtained in 
that year from a city by ordinance a 
consent to the filed location of its 
route, but not a lawful designation of 
the location of its tracks in the 
streets named as constituting such 
route. It was held that the original 
ordinance conferring no right of con- 
struction, the city could not in 1910 
amend the original ordinance by des- 
ignating such location of tracks with- 
out complying with P. L. (1894) p 
374, as modified by P.L. (1896) p 329, 
providing that no street railroads 
shall be constructed through streets, 
except on consent of the governing 
body of the municipality based on the 
petition of the company, and after 
notice published in a specified manner 
and filing of a written consent of 
owners of at least one third of the 
frontage on the part of the streets 
through whieh the road is proposed. 
St. Paul’s CathoHe Church of Green- 
ville v. Jersey City, 78 A. 1064, 81 N.J. 
Law 110 [aff 85 A. 826, 84 N.J.Law 
416]. 

[c] Effect of supplemental acts.— 
A statute providing that the board 
of commissioners, or other authority 
having control of the streets and 


y111 N.Y. 588. 
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quiring the written consent of abutting owners to 
the operation of a street railroad upon a particular 
street does not make such consent a prerequisite to 
the granting of a franchise to a street railroad cor- 
poration, but merely requires the consent before the 
grant may be effective upon any particular street.>* 

[§ 53] (c) Elevated Railroads. 
pany incorporated: under the general railroad law 
has no power to build an elevated railroad in the 
streets of a city, it cannot do so without securing the 


Where a com- 


consent of abutting owners in the manner required of 


highways in any borough or other 
municipality, shall have all the pow- 
ers in relation to the location of the 
tracks of the railway of any company 
organized under an original act or 
its supplements as were conferred by 
such act and supplements on the 
board of aldermen or common council 
of any municipality does not confer a 
new power not burdened with the re- 
strictions as to the consent of abut- 
ting owners contained in the original 
acts. Avon-by-the-Sea Land, etc., Co. 
v. Neptune City, 30 A. 529, 57 N.J.Law 
362 [aff 32 A. 529, 57 N.J.Law 701]. 


{d] City charters excepted from 
operation of general statutes requir- 
ing consent.—Where a city charter 
adopted under a constitutional provi- 
sion conferring on a municipal au- 
thority to adopt charters “for its gov- 
ernment” and “‘to exercise thereunder 
all powers of local self-government” 
provides that no consent of abutting 
property owners shall be required, 
unless their rights be burdened, gen- 
eral statutes requiring such consent 
have no application. Billings v. 
Cleveland Ry. Co., 111 N.E. 155, 156, 
92 OhioSt. 478. 


[e]. As condition to action by sepa- 
vate bodies.—Pub. L. (1896) p 329 
provides that no street railway shail 
be constructed in any city, town, 
township, village, or borough except 
on consent of the governing body of 
such municipality, ete., and that such 
consent shall not be granted except 
on filing with the clerk of such gov- 
erning body of the consent of a cer- 
tain proportion of abutting owners. 
Section 2 authorizes the change of 
motive power, and is followed by a 
proviso that, if any board, body, or 
public authority other than the gov- 
erning body of such municipality, 
etc., shall have control of the streets 
or highways over which the proposed 
road is to be constructed, the consent 
of such board or public authority 
shall also be required, which shall be 
granted only on notice. It was held 
that the consent of abutters was only 
required to be once given and filed 
before the municipal authorities men- 
tioned in the first section grant per- 
mission, and the act did not require 
the filing of the same consents as a 
condition to the railroad’s obtaining 
the additional consent of the board of 
county freeholders of the county un- 
der such proviso. Mercer County 
Traction Co. v. United New Jersey R. 
& Canal Co., 54 A. 819, 64 N.J.Eq. 588. 


56. See constitutional provisions; 
and cases infra this note, 


[a] Such provision applies to: 
(1) The eonstruction of part as well 
as of a complete railroad. In re 
Metropolitan Transit Co., 19 N.E. 645, 
(2) An underground 
railroad in a city or village follow- 
ing the line of the streets: In re New 
York District R. Co., 14 N.E. 187, 107 
N.Y. 42. (3) Operation of a railroad 


other street railroads.®® 
[§ 54] (d) Temporary Tracks. 


Notwithstanding 


over an existing line see infra § 181. 


[b] Additional requirements.—(1) 
A constitutional requirement of this 
nature does not inhibit the legislature 
from imposing additional restrictions 
(In re Thirty-Fourth St. R. Co., 7 N. 
E. 172, 102 N.Y. 348), (2) as, for ex- 
ample, requiring the consents of 
roads already occupying the streets 
Cor Thirty-Fourth St. R. Co., su- 
pra). 


[ce] Constitutional provision not 
retroactive.—(1) The constitutional 
amendment relating to the obtaining 
of consents of abutting property own- 
ers to the construction of street rail- 
roads does not act upon or affect past 
legislation which at the time was 
lawful (Ingersoll v. Nassau Hlectric 
Re-Co., 52: N:..545, 157 ON. Y...453,) 43 
L.R.A. 236); (2) and does not apply 
to a corporation possessing the right 
to lay down railroad tracks on a des- 
ignated route by previous charter 
(Gilbert Hl. R. Co. v. Anderson, 70 
ee 3 Abb.N.Cas. 434 [aff 9 Hun 


[d] Effect of statute conferring 
right without consent of property 
owners.—(1) Statutes assuming to 
give street railroad companies the 
right to construct or operate roads, 
except on the consent of the property 
owners, or an order of court confirm- 
ing the determination of commission- 
ers that the road ought to be con- 
structed and operated, are in violation 
of this provision and void. In re 
Metropolitan Transit Co., 19 N.E. 645, 
111 N.Y. 588. (2) Consent to the use 
of a street by the legislature gives no 
right to occupy it without consent of 
the proprietors of the soil or proceed- 
ings for condemnation. Washington 
Cemetery v. Prospect Park, etce., R. 
Co.; 68, N.Y. 591: 


[e] Where consent has not been 
obtained (1) the company has no such 
right in the streets as to entitle it to 
an injunction against the construction 
of another railroad therein (New 
York Cable R. Co. v. Forty-Second 
St. ete. oR. Cozzc18). Daly =GN. YpraLs)s 
(2) but when its road has been built 
and is in operation, the court may, in 
its discretion, allow the company a 
reasonable time in which to obtain 
such consent before enjoining it from 
operating the road (Black-v. Brooklyn 
Heights R. Co., 53 N.Y.S. 312, 32 App. 
Div. 468). 

Determination by court and com- 
missioners in lieu of consent see infra 
§§ 68-72. 


57. Brooklyn City, ete., R. Co. v. 
Coney Island, etc., Co., 35 Barb. (N: 
Y.) 364 

58. City of Denver v. Mercantile 
Trust Co. of New York, 201 F. 790, 120 
C.c.A, 100 [mod 161 F. 769]. 


59. Schaper v. Brooklyn & Long 
Island Cable Ry. Co., 26 N.E. 311, 124° 
N.Y. 630, 85 N.Y.St. 112. 
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a general requirement of the consent of abutting 
owners, it has been held that a city may, without 
such eonsent, grant the right to construct a tempo- 
rary track, the same not being a grant, but a revoca- 
ble license.®° 


[§ 55] (e) Extensions. Under statutes requiring 
the consent of abutting owners, where the extension 
of a road already in existence is proposed, the con- 
sent of the abutting owners on the proposed exten- 
sion must be obtained.*! But new consents from the 
abutting owners on the part of the line already built 
need not be obtained.®? 


[§ 56] (£) Additional Tracks. Under statutes re- 


quiring the consent of abutting owners, where a” 


single track road has been lawfully constructed with 
such consent, and it is afterward proposed to con- 
struct another track on the same street, the consent 
of the abutting owners is necessary.®*? A constitu- 
tional requirement of the consent of abutting own- 
ers to the construction of a street railroad is applica- 
ble to a statute allowing the depression of the tracks 
of a steam rajlroad having a right to operate along 
a street and the construction of a street railroad 
upon the surface level over the depressed tracks 
where the effect is to authorize the construction of 
two railroads in the street where but one existed be- 
fore.°* 


{§ 57] (g) Switches and Turnouts. It has been 
held that a requirement of consent of abutters does 
not apply to the grant of a right to construct a turn- 
out, as a switch.®> 


[§ 58] (h) On Consolidation of Municipalities. 
Where municipalities are consolidated and it is pro- 
vided by the act of consolidation that the franchises 
granted by one of the constituents shall extend over 
the entire consolidated city, on expiration of a fran- 
echise granted by the other constituent as to a por- 
tion of a railroad line it is not necessary to obtain 
the consent of abutting owners to a continuance of 


. 


60. Mathers v. Cincinnati, 7 Ohio 
Dec. (Reprint) 521, 3 Cinc.L.Bul. 709. 


61. Mt. Auburn Cable R. Co. 
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tion of a street railroad system, and 
not with incidental changes in that 
system afterward made necessary by 


ot 


[§§ 54-62 


the operation of the road over such portion of the 
line, although such consent had been required as a 
condition to the original grant of the franchise with 
respect to the other constituent municipalities.°° 


[§ 59] (i) Renewal of Franchise. The renewal of 
a franchise may be granted without the consent of 
abutting owners, where it is provided by statute that 
the council may renew such grant at its expiration 
upon such terms as shall be conducive to public in- 
terest.°7 


[§ 60] (j) Franchise to New Company. A fran- 
chise granting the right to operate a street railway 
upon a certain street having expired, a new company 
seeking to construct and operate upon the same 
street must first obtain the consent of a majority of 
the abutting property owners thereon as required in 
the case of an original use of the street.°® 


[§ 61] (2) Nature and Scope of Right to Consent. 
The nature, scope, and extent of the right or priv- 
ilege of the abutting owner conferred by organic or 
statutory provisions of the character heretofore men- 
tioned*® @epend entirely upon the provisions con- 
ferring it.7° Requirements of their consent have. 
been held not to constitute a delegation of power to 
the owners, but merely to create a condition under 
which the municipality is without power to grant a 
franchise to a street railroad company unless the con- 
dition is fulfilled.74 They do not confer any new 
rights in the street upon the abutting owner.’* The 
right to consent is not a special privilege** or prop- 
erty right,’+ inconsistent with the rule that abutting 
owners have no right in a street superior to those 
of the general public.7® It is a personal right or op- 
tion?® which the property owner may exercise or 
withhold without compulsion from other owners, 
public authorities, or the courts,7? and which in con- 
sequence cannot be appropriated under the power of 
eminent domain.7§ 


[§ 62] (3) Who May Give Consent. A require- 


R. Co. v. Paterson, 24 N.J.Eq. 158; 
Roberts v. Easton, 19 OhioSt. 78; 
Sommers v. Cincinnati, 6 OhioDec, 


Vv. 
Neare, 42 N.E. 768, 54 OhioSt. 153; 
Day v. Forest ‘City Ry. Co., 27 Ohio 
Cir; CE 60! 


62. Broadway, ete., R.. Co. v. 
Brooklyn St. R. Co., 9 OhioDec, (Re- 
print), (25, 10) Cine. Bul. 72: 


; 63. Roberts v. Easton, 19 OhioSt. 
78. 

64. In re Long Island R. Co., 82 
N.E. 443, 189 N.Y. 428. 


65. Specht v. Central Pass. R. Co., 
72 A, 356, 76 N.J.Law 631 [rev (Sup.) 
68 A. 785]. But see Harner v. Colum- 
bus St. R. Co., 11 Ohio Dec. (Reprint) 
807, 29 Cine.L.Bul. 387 (holding that 
‘a street railroad company, which has 


located and constructed its railroad,- 


with all the switches and turnouts 
which were then deemed necessary, 
eannot afterward construct addition- 
al switches, or extend those already 
constructed, without first obtaining 
the written consent of a majority of 
the property holders abutting on that 
part of the street where such addi- 
tional switches are proposed to be 
constructed). 


[a] Beasom is that the statute 
“deals only with the original installa- 


reason of original defects in it which 
experience has disclosed, or by the 
gradual increase of public travel on 
the railway. The putting in of turn- 
outs on a single-track road does not 
operate to change it to a double-track 
road to any extent, for turnouts are 
a necessary part of a single-track 
system.” Specht v. Central Pass. Ry. 
Co., 72 A. 356, 76 N.J.Law 631, 633 
[rev (Sup.) 68 A. 785]. 

66. Bay City v. Saginaw-Bay City 
Ry. Co., 174 N.W. 198, 207 Mich. 419. 


67. State v. East Cleveland R. Co., 
38 OhioCir.Dec. 471; Pelton v. East 
Cleveland R. Co., 10 OhioDea (Re- 
print) 545, 22 Cine.L.Bul. 67. 


68. Isom v. Low Fare R. Co., 29 
OhioCir.Ct. 583, 10 OhioCir.Ct.N.S. 89. 


69. See supra § 51. 


70. Paterson, ete., Traction Co. v. 
Wostbrock, (N.J.Ch. 1903) 56 A. 698. 


[a] Distinguished from other con- 
sents.—The consent of the abutting 
owners and the consent of the muni- 
cipal authorities are separate and dis- 
tinct matters; neither one is a sub- 
stitute for the other, nor is the giving 
of one conclusive evidence that the 
other has been given. Paterson, etc., 


(Reprint) 887, 8 Am.L.R. 612. 


71. Carpenter v. Cincinnati, 
N.E. 153, 92 OhioSt. 473. 


72. Doane v. Lake St. El. R. Co., 
46 N.E. 520, 165 Ill. 510, 56. Am.S’R. 
265, 36 L.R.A. 97 [aff 60 Ill.App. 471]. 


73. Isom v. Low Fare Ry., 10 Ohio 
Cir.Ct.N.S. 89, 29 OhioCir.Ct. 583. 


74 Paterson, etc., Traction Co. v. 
Wostbrock, (N.J.Ch. 1903) 56 A. 698; 
Hamilton, etc., Traction Co. v. Parish, 
65 N.E. 1011, 67 OhioSt. 181; Isom v. 
Low Fare Ry., 29 OhioCir.Ct. 583, 10 
OhioCir.Ct.N.S. 89. 


111 


75. Isom y. Low Fare R. Co., su- 
pra. 
76. Hamilton, ete., Traction Co. v. 


Parish, 65 N.E. 1011, 67 OhioSt, 181; 
Day v. Forest City R. Co., 27 Ohio 
Cir.Ct. 60; Cleveland vy. Cleveland 
City »R:1.Co,, 23. OhioCir-Ct. 373% 


77. Hamilton, etc., Traction Co. v. 
Parish, 65 N.E. 1011, 67 OhioSt. 181; 
Day v. Forest City R. Co., 27 Ohio 
Cir.Ct. 60; Cleveland y. Cleveland 
City R.cCo., 23 Ohio Cin Gt 375. 


78. Hamilton, ete., Traction Co. v. 
Parish, 65 N.E. 1011, 67 OhioSt. 181. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ment that consent be given by the “owner” of the 
property involved has been held to be satisfied when 
given by the owner of a life estate,7® by the vendee 
of land under a contract to convey who is not in de- 
fault under his contract and who is in possession of 
the land,®° by devisees,*! by a trustee in whom the 
legal title is vested,*? by the equitable owner where 
the trustee holding the legal title had declined to 
express himself as to being willing or unwilling,*® 
and by a remainderman who had charge and who 
was in possession of the property. On the other 
hand, the requirement has been held not satisfied by 
the consent of a tenant of the property,’® of fa- 
thers and guardians of minor children who are own- 
ers,°° of husbands of wives who hold the legal ti- 
tles,8* or of executors,*® except where it is provided 
by statute that consent may be given by an executor 
holding the legal title.8® Where property is owned 
by tenants in common, the consent of all is re- 
quired.°° 


Mortgagees. In jurisdictions where a mortgage 
passes no title, and is nothing more than a lien or 
security for a debt,®! the consent of a mortgagee of 
abutting property is not the consent of the abutting 
owner, and is of no effect;®? but it has been held 
that a consent given by the holder of the legal title 
of an abutting lot cannot be affected by his subse- 
quent admission that deeds to him are merely mort- 
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gages and that his interest is only that of a mortga- 
gee in possession.?? 


City owning property abutting on the street along 
which it is proposed to construct and operate a, 
street railroad may consent as a landowner,‘ not- 
withstanding it acts in a dual capacity.®® 


Corporations. A corporation may consent as the 
owner of property®® where the consent is executed 
as the act of the corporation.®? 


Board of education, having no title to lands on 
which school buildings stand, is not their owner, and 
cannot give a valid consent.°§ 


Agents. It is very generally held that consent 
may be given by a duly authorized agent, although 
such consent is not specially provided for by the 
provisions requiring it;°® and, by some provisions, 
express authority for consent by agents is given;+ 
and it is not essential to the validity of the consent 
that the authority of the agent should appear on the 
instrument giving it,? or that he should have been 
authorized in writing.* But if the authority of one 
signing as agent is challenged, the agency must be 
proved as in other cases.* 


Ownership to center of street. Where the statute 
requires the consent of the owners of at least one 
half of the amount in lineal feet of property front- 


79. Rapp v. Cincinnati, ete., R.Co., 
9 OhioDec. (Reprint) 302, 12 Cinc.L. 
Bul. 119; Ireton v. Ft. Wayne, ete., 
Traction Co., 2 OhioN.P.N.S. 317. 


80. Day v. Forest City R. Co., 27 
OhioCir.Ct. 60 [rev on other grounds 
76 N.E. 396, 73 OhioSt. 83]. 


81. Rapp v. Cincinnati, etc., R. Co., 
9 OhioDec. (Reprint) 302, 12 Cine.L. 
Bul. 119. 


82. Hutchinson v. Belmar, 39 A. 
643, 61 N.J.Law 443 [aff 45 A. 1092, 
62 N.J.Law 450] (under express stat- 
utory authority); Baker v. New York 
Municipal Ry. Corp., 168 N.Y.S. 509, 
181 App.Div. 939, 102 Misc. 719. 


[a] Bishop entitled under laws of 
church to require devisees of ceme- 
tery land in trust for Roman catho- 
lics of particular diocese to invest 
him with titte is not, until that is 
done, capable of granting consent as 
to such land. Shepard v. East 
Orange, 57 A. 441, 70 N.J.Law 203. 


83. Gray v. Dallas Terminal R., 
etc., Co., 36 S.W. 352, 13 Tex.Civ.App. 
5S. 


84. Simmons v. Toledo, 8 OhioCir. 
Ct. 535, 4 OhioCir.Dec. 69 [aff 51 Ohio 
St. 626]. 


85. Rapp v. Cincinnati, etc., R. Co., 
9 OhioDec. (Reprint) 302, 12 Cinc.L. 
Bulk. 119. 


86. Day v. Forest City R. Co., 27 
OhioCir.Ct. 60 [rev on other grounds 
76 N.E. 396, 78 OhioSt. 83]; Rapp v. 
Gincinnati, ete., R. Co., 9 OhioDec. 
(Reprint) 302, 12 Cinc.L.Bul. 119. 


87. Baker v. New York Municipal 
Ry. Corp., 168 N.Y.S. 509, 181 App. 
Div. 939, 102 Misc. 719; Simmons v. 
Toledo, § OhioCir.Ct. 535, 4 OhioCir. 
Dec. 69 [aff 51 OhioSt. 626]. 


88. Rapp v. Cincinnati, etc., R. Co., 
9 OhioDec. (Reprint) 302, 12 Cinc.L. 
a 9: 

89. Orton v. Metuchen, 49 A. 814, 
66 N.J.Law 572. 


[60 C. J.—13] 


90. Orton y. Metuchen, supra; Ba- 
ker v. New York Municipal Ry. Corp., 
168 N.Y.S. 509, 181 App.Div. 939, 102 
Mise. 719; Rapp. v. Cincinnati, etc., 
R. Co., 9 OhioDec. (Reprint) 302, 12 
Cine.L.Bul. 119; Ronnebaum v. Mt. 
Auburn R. Co., 6 OhioS.&C.P. 24, 29 
Cine.L.Bul, 338. Compare Simmons 
v. Toledo, 8 OhioCir.Ct. 535, 4 Ohio 
Cir.Dec. 69 [aff 51 OhioSt. 626] (hold- 
ing that, where consent is signed by 
ene of several tenants in common, it 
will be counted for the number of 
feet front which his undivided inter- 
est in the land proportionately rep- 
resents). 


[a] Beason is that “the tenant in 
common is seized of an undivided in- 
terest in this property, per my et per 
tout. In contemplation of law the 
two are one man. Unless the consent 
of the two men was obtained, there 
was no consent at all. No part of 
the property is owned by either one 
until partition is made and partition 
can not be made of consent.” Rapp 
v. Cincinnati, etc., R. Co., 9 OhioDec. 
(Reprint) 302, 3807, 12 Cince.L.Bul. 
atl ea 


91. See Mortgages § 3. 


92. Baker v. New York Municipal 
Rye) Corp: (168) IN2VIS..509,. 18 App. 
Div. 939, 102 Misc. 719. 


93. Sea Beach R. Co. v. Coney Is- 
land, etce., Electric R. Co., 47 N.Y.S. 
981, 22 App.Div. 477. 


94. Westchester Electric R. Co. v. 
City of Mt. Vernon, 142 N.H. 585, 237 


N.Y. 199; Baker v. New York Munic- 
ipal Ry. Corp., 168 N.Y.S. 509, 181 
App.Div. 939, 102 Misc. 719; Herzog 


v. New York El. R. Co., 27 N.Y.S. 1034, 
76 Hun 486, 59 N.Y.St. 341 [aff 46 N. 
H. 1148, 151 N.Y: 665]; Emerson v. 
Forest City R. Co., 28 OhioCir.Ct. 

95. 
supra. 


96. Baker v. New York Municipal 
Ry. Corp., 168 N.Y.S. 509, 181 App.Div. 


Emerson vy. Forest City R. Co., 


939, 102 Mise. 719. 


97. Baker v. New York Municipal 
Ry. Corp., supra; Rapp v. Cincinnati, 
etc., R. Co., 9 OhioDec. (Reprint) 302, 
12 Cine.L.Bul. 119 (holding, however, 
that the act of the president as agent, 
whether with or without authority, 
was insufficient). 


98. Currie v. Atlantic City, 48 <A. 
615, 66 N.J.Law 140, [rev on other 
grounds 50 A. 504, 66 N.J.Law 671]. 


99. Tibbetts v. West Towns, etc., 
St. R. Co., 38 N.E. 664, 153 Ill. 147 
{aff 54 Ill.App. 180]; North Chicago 
St.-R. Co. v. Cheetham, 58 I1l.App- 
318; Baker v. New York Municipal 
Ry. Corp., 168 N.Y.S..509,° 181 ‘App. 
Div. 939, 102 Misc. 719; Day v. Forest 
City Ry. Co., 27 OhioCir.Ct. 60 [rev on 
other grounds 76 N.E. 396, 73 OhioSt. 
83]; Simmons y. Toledo, 8 OhioCir.Ct. 
535, 4 OhioCir.Dec. 69 [aff 51 OhioSt. 
626]. Contra Rapp v. Cincinnati, ete., 
R. Co., 9 OhioDee. (Reprint) 302, 305, 
12 Cinc.L.Bul. 119 (“It is an act which 
cannot be performed by delegated au- 
thority. It can be performed only by 
the person mentioned in the statute, 
and, if the legislature had intended 
to enlarge the right so as to permit 
the property owner to delegate this 
authority, or to appoint an agent -ta 
perform it for him, they could have 
said so, which they have seen fit not 
CORdO A). 


57 A. 
1047. 


1. Shepard v. East Orange, 
441, 70 N.J.Law 2038 [rev 538 A. 
69 N.J.Law 133]. 


2. Tibbetts v. West Towns, ete., 
St-"R.7Co.,, 38 NE..664,. 153° Tl. £47 
faff 54 Ill.App. 180]; North Chicago 
St. R. Co. v. Cheetham, 58 Il1l.App. 
318. 

8. Baker v. New, York Municipal 
Ry. Corp., 168 N.Y.S. 509, 181 App.Div. 
939, 102 Mise. 719. 


4 Day v. Forest City Ry. Co., 27 
OhioCir.Ct. 60 [rev on other grounds 
[6 N.E. 396, 73 OhioSt. 83]. 
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ing on the street through which permission to con- 
struct has been asked, the right to consent belongs 
to every owner of property fronting on the street 
regardless of his ownership to the center of the 


*street.® 


Consent of unauthorized person may be ratified or 
adopted by the owner and the consent thereby given 
validity,® provided timely action is taken to ratify 


or adopt the consent." 


[§ 63] (4) Purchase of Consents; 
Although there is authority to the contrary,® it has 
been held that an agreement for the purchase of the 
consent of a property owner to the laying down of 
a street railway in the street on which his property 
abuts for money or for a consideration inuring to 


5. St. Columba’s Church y. North 


Jersey St. R. Co., (N.J.Ch.) 70 A. 692. | 


Guybay vy. MorestiCity 2R. Co; 42% 
QOhioCir.Ct. 60 [rev on other grounds 
76 N.E. 396, 73 OhioSt. 83]. 


7 Sommers v. Cincinnati, 6 Ohio 
Dec. (Reprint) 887, 8 Am.L.Rec. 612 
(a written consent given by an unau- 
thorized person, which is afterward 
ratified by the owner and adopted as 
his own act, but not until after the 
passage of an ordinance granting per- 
mission to construct the road or ex- 
tension, cannot be considered ‘the 
written consent of the owner,’ with- 
in the meaning of a statute). 


8. See cases infra this note. 


[a] Im Ohio (1) it was held that 
the owners of abutting lots are free 
to give or withhold their consent to 
the construction of a street railroad 
on the street on which their lots abut 
upon such terms as to them severally 
mmay seem proper, and that there is 
no public policy in this state against 
giving such consent for a valuable 
consideration moving from the street 
railroad company to such lot owner. 
Hamilton, ete., Traction Co. y. Par- 
ish, 65 N.E. 1011, 67 OhioSt. 181, 60 
RA, del [rev 23- OhioCir:Ct, 527]; 
Cleveland yv. Cleveland City R. Co., 
23 OhioCir.Ct. 373. (2) In support of 
this view, the court said: “It is also 
urged that the abutting lot owners 
as to these consents, act in a public 
capacity, or perform a public func- 
tion, and that they must, therefore. 
act from pure motives for the benefit 
of the public, or at least for the good 
of all on the street, and that their 
action for or against the street rail- 
road cannot be influenced by consid- 
erations of gain; and some cases are 
cited supporting this view. But here 
again we are asked to amend the stat- 
utes by construction, and to create a 
public policy which is not deducible 
from our constitution and statutes. 
This court cannot control the morals 
of litigants, unless so provided by 
statute.” Hamilton, ete., Traction Co. 
v Parish, supra. (3) A consent con- 
ditioned that the construction of the 
road shall be begun and completed 
within a specified time should be con- 
sidered as if no condition were at- 
tached, as it is a condition subse- 
quent. Simmons vy. Toledo, § OhioCir. 
Ct. 535, 4 OhioCir.Dec. 69 [aff 51 Ohio 
St. 626]. 


[b] Accepted condition—(1) It 
jas been held that, where the consent 
of an abutting owner is a qualified 
and conditional one, if accepted the 
condition must be complied with. 
Shaw v. New York El. R. Co., 79 N.E. 
984,187 N.Y. 186. (2) Where an own- 
er of property abutting on a proposed 
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the exclusive benefit of such owner is, where made 
for the purpose of securing the action of the munici- 
pal authorities, against publie policy and void, as 
are agreements generally for the purpose of induc- 


ing legislative action,!® and, in consequence, the 


courts will refuse to enforce such an agreement at 
the instance of the property holders.** ; 
has been held that, although a condition or proviso 
is against public policy, it may be disregarded and 


However, it 


the consent held valid for the purpose of authorizing 


Conditions. 


elevated railroad signs a consent to 
the construction, after words written 
in the paper by him to the effect that 
he is in favor of the road over the 
middle of the street, but not on the 
walk, his act, at most, is a qualified 
and conditioned consent which, if ac- 
cepted, must be complied with. Shaw 
v. New York El. R. Co., supra. 


9. Doane v. Chicago City R. Co., 
45 N.E. 507, 160 Dll. 22, 35 L.R.A. 588 
Laff 51 TllApp. 353]; St..Columba’s 
Church of Newark v. Public Service 
Ry. Co., 78 A. 219, 80 N.J.Law 353; 
Montclair Military Academy y. North 
Jersey St. Ry. Co., 57 A. 1050, 70 N.J- 
Law 229 [rev 47 A. 890, 65 N.J.Law 
328]. Contra Specht v. Central Pass. 
R. Co., (N:J.Sup.) 68 A. 785 [rev 72 
A. 356, 76 N.J.Law 631]. 


[a] In support of this view it was 
said: (1) “For the decision of the 
matter thus contemplated, the Legis- 
lature treated these owners as a class, 
every member of which had similar 
interests to subserve; interests that 
in some degree were common to all. 
Properly to meet the confidence thus 
reposed, it was incumbent on each 
member to bear in mind and be influ- 
enced by these common interests only, 
so that his judgment would be as fair 
toward his neighbors as it was to- 
ward himself. To permit any one of 
the class to barter for private and 
exclusive gain this power over the 
concerns of his fellows would be sub- 
versive of the benign purpose of the 
Legislature in delegating it.’”’ Mont- 
clair Military Academy v. North Jer- 
sey. St. Ry. Co., 57. A. 1050, 1051, 70 
N.J.Law 229 [rev 47 A. 890, 65 N.J. 
Law 328]. (2) “The signing of the 
petition by the abutting preperty own- 
er has a direct influence upon the ac- 
tion of the common council. An 
agreement to sign such a petition is 
an agreement to influence the common 
eouncil, and, when made for a con- 
sideration moving to the property 
owner, is unlawful.’”” Doane vy. Chi- 
cago City R. Co., 45 N.E. 507, 160 Ill. 
22, 33, 35 L.R.A. 588 [aff 51 Tll.App. 
353]. (38) The consents of abutting 
landowners are, in effect, votes, and 
the publie interests involved clothe 
such votes with a public character, 
and hence exclude the idea that they 
may be lawfully cast from any mo- 
tive of exclusive personal profit or 
benefit. St. Columba’s Church of 
Newark vy. Public Service Ry. Co., 78 
A. 219, 80 N.J.Law 353. 


[b] Particular agreements held 
unlawful.—(1) The agreement of a 
street railway company not to lay a 
second track without the consent of 
an owner of property abutting upon 
the street is invalid, as an attempt by 
the company to bind itself against 


the municipal authorities to act,1® that the legisla- 
tive body may lawfully disregard the proviso.*? 
Conditions in franchises. : 
granted on:ondition that the injury to abutting 
property owners shall be ascertained, and the rail- 
road enters into an agreement with an abutting own- 


Where a franchise is 


what the public interest may require 
in the future. Doane v. Chicago 
City R. Co., 45 N-B. 507,160 Dil: (22, 
35 L.R.A. 588 [aff 51 Ill.App. 353]., (2) 
A proviso in a consent of an abutting 
owner required to confer jurisdiction 
upon the governing body of the mu- 
nicipality to grant permission for the 
construction of a street railroad, “but 
without switch,” is unlawful as being 
for the exclusive benefit of the con- 
senting landowner. St. Columba’s 
Church of Newark v. Public Service 
Ry. Co., 78 A. 219, 80 N.J.Law 353. 


10. See Contracts § 368. 


11. Doane v. Chicago City R. Co., 
45 N.HB. 507, 160 Ill. 22, 35 L.R.A. 588 
iaff 51 I1l.App. 353]; Montclair Mil- 
itary Academy v. North Jersey St. 
Ry. Co., 57 A. 1050, 70 N.J.Law 229 
Lrev 47 A. 890, 65 N.J.Law 328]. 


12. St. Columba’s Chureh of New- 
ark v. Public Service Ry. Co., 78 A. 
219, 221, 80 N.J.Law 353. See Shepard 
v. East Orange, 53 A. 1047, 69 N.J.Law 
133, 1386 (one of the consents contained 
the words “provided said railway 
is in operation one year from date.” 
In considering that proviso the su- 
preme court said: “We think that this 
proviso simply created a condition 
subsequent that did not nullify the 
consent in przsenti. The condition 
may easily be fulfilled, or, if not, may 
be waived”); Hutchinson vy. Belmar, 
29 A. 648, 61 N.J.Law 443 [aff 45 A. 
1092, 62 N.J.Law 450] (one of the con- 
sents stated that the proposed street 
railroad should be built to a certain 
point by February, 1898. Referring 
to that statement in the consent, the 
cpinion of the supreme court states: 
“The proviso to his consent did not 
nullify it and was fully recognized’). 


“Such consents or votes are of a 
public character and not inter partes; 
and, second, the.consent is not that 
the railway be permitted to be con- 
structed, but that a jurisdiction to 
decide that question shall be vested 
in the local legislature. The latter 
fact is pregnant with meaning, for it 
imperatively implies that an untram- 
meled legislative discretion is part of 
the public policy of which the votes 
are also a part. These rules of law 
the consenting landowner is (by a fic- 
tion) presumed to have known, and 
hence, by a judicial rule, his conduct 
is to be judged by them. From this 
it follows that the consent, when giv- 
en, is not to be subtracted from by 
anything in the consenter’s mind that 
he knew (by the legal fiction) was il- 
licit and hence nugatory.” St. Co- 
lumba’s Church of Newark v. Public 
Service Ry. Co., supra, 


13. St. Columba’s Church of New- 
ark v. Public Service Ry. Co., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


i ee ei) 


an ee ea 


: 
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er whereby he consents to its construction and 
waives damage resulting therefrom on condition that 
the company will vacate the track if it becomes nec- 
essary to close the street in question, such agreement 
may be refused.14 


Conditions forbidden by statute. A property own- 
er in giving his consent to the construction of a 
street railroad cannot attach conditions thereto 


which are in direct contravention of the statute un-. 


der which the franchise is granted.1® 


Noncensenting abutting owners cannot complain 
of violations by the grantee of conditions imposed 
by those who consented when the consenting owners 
do not themselves complain.!® 


{§ 64] (5) Requisites and Sufficiency. When so 
provided by statute, the consent must be in writ- 
ing,'? signed,'® acknowledged,!® sealed,?° and filed 
or recorded,?+ in order to be valid and effective; but 
in the absence of a statutory requirement to that 
effect, sealing?? or recording?® of consents is not 
necessary. A consent to the construction of a street 
railroad is, in the absence of an apparent intention 
of the legislature to the contrary, sufficient, and it 
need not be to the mode and manner of the construc- 
tion and operation of the road.24 <A petition ad- 
dressed to court commissioners advocating a par- 
ticular location for the road does not operate as a 
eonsent by the property owner.?° 


To whom given. Consents procured fairly and in 
good faith by an individual interested in the railroad 
and transferred by him to the railroad company 
are not invalid by reason of the fact that they run 


14. 
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to the individual instead of to the corporation and 
have been acquired by the latter through an inter- 
mediary by assignment instead of directly from the 
property owners themselves.” 


Time when obtained. It is not, unless the terms of 
the statute so provide, necessary to the validity of 
a grant to construct a street railway that the num- 
ber of consents of abutting property owners required 
by the statute should have been obtained prior to 
the publication of the notice inviting bids for the 
construction and operation of such railway as re- 
quired by another statute.?7 


Consent by municipality. Municipal consent to 
the construction and operation of a road operates 
also as a consent of the municipality as a property 
owner.?8 


\ ‘ 


[§ 65] (6) Number Required. Under a statute re- 
quiring as a prerequisite to the construction of a 
street railroad the consent of owners of one half in 
value of the property bounded on that portion of the 
street upon which it is proposed to construct such 
railroad, all property bounded on such street, al- 
though fronting on another, is to be considered in 
determining the proportion of property bounded on 
the street, the owners of which have given their 
consent.*® The value of an entire tract abutting on 
the street with buildings thereon, being used as an 
entirety for a single purpose, is to be considered, al- 
though it extends back to another street;#° but the 
company is not entitled to the benefit of a consent 
in behalf of all of a piece of land, part of which is 
upon the line of the road, and part of which is not.3? 


Getchell, etc., Lumber, etc., Co.j 181 App.Div. 939, 102 Misc. 719. 24. Sloane v. People’s Hlectric R. 

ey ce par cea ae R. Co., 87 N.W. 19. Orton v. Metuchen, 49 A. 814, ae 7 OhioCir.Ct. 84, 8 OhioCir.Dee. 
, : 66 N.J.Law 572; Hutchinson v. Bel- % : 

15. See cases infra this note. eaere A. 643, ie eer aes 443 [aff 45 aes Farmers’ Loan & Trust Co. v. 

{aj In Ohio (1) as. elsewhere| ~ » 62 N.J.Law 450). ew York Hlevated R. Co., 135 N.Y.S. 


shown, the statutes require the fran- [a] 


Proof by subscribing witness. 


464, 150 App.Div. 565. 


chise to be granted to that person or 
corporation that offers to carry pas- 
sengers for the lowest rate of fare, 
and the consents by whomsoever ob- 
tained inure to the benefit of the 
lowest bidder. See infra § 76. (2) 
And in consequence any attempt to 
limit such consents or to designate 
the beneficiaries of the same is inef- 
fective. Forest City R. Co. v. Day, 
76 N.E. 396, 73 OhioSt. 83 [rev 27 
OhioCir.Ct. 60]; Isom v. Low Fare 
R. Co., 29 OhioCir.Ct. 583, 10 OhioCir. 
Ct.N.S. 89. 


16. Barney v. Mt. Adams, etc., In- 
clined Plane R. Co., 11 OhioDec. (Re- 
print) 880, 30 Cinc.L.Bul. 286. 


17. Simmons v. Toledo, 8 OhioCir. 
Ct. 535, 4 OhioCir.Dec. 69 [aff 51 Ohio 
St. 626]; Rapp v. Cincinnati, etc., BGs 
Co., 9 OhioDec. (Reprint) 302, 12 Cine. 
L.Bul. 119. _ 


18. Hutchinson v. Belmar, 39 A. 
643, 61 N.J.Law 443 [aff 45 A. 1092, 
62 N.J.Law 450]; Simmons v. Toledo, 
3 OnioGir.Ct. 535, 4 OhioCir.Dec. 69; 
Rapp v. Cincinnati, etc., R. Cos 
OnioDec. (Reprint) 302, 12 Cine. L.Bul. 
119. 


[a] Objections for failure to sign. 
—Where consents of abutting owners 
to a franchise to an elevated road 
were not signed, their validity cannot 
be questioned by any other owner, 
put only by the owner of the proper- 
ty for which the consent. was given, 
or by the state. Baker v. New York 
Municipal Ry. Corp., 168 N.Y.S. 509, 


—A consent of an abutting owner, 
executed by the owner, the execution 
thereof not being acknowledged, but 
proved by the subscribing witness, is 
invalid. Orton v. Metuchen, 49 A. 
814, 66 N.J.Law 572. 


20. Mercer County Traction Co, v. 
United New Jersey R., etc., Co., 54 A. 
£19, 64 N.J.Eq. 588. 


[a] Sufficiency of certificate.—A 
certificate of acknowledgment which 
states that the grantors sign and 
deliver the instrument as their volun- 
tary act and deed, but makes no 
mention of sealing, is sufficient where 
the instrument is actually sealed. 
Mercer County Traction Co. v. Unit- 
ed New Jersey R., etc., Co., 54 A. 819, 
64 N.J.Eq. 588. 


21. Adee v. Nassau Hlectric R. Co., 
72 N.Y.S. 992,-65 App.Div. 529 [aft 
65 N.B. 1113, 1738 N.Y. 580] (holding 
that the consents of the different own- 
ers may be executed and recorded at 
different times, and that a consent 1s 
not invalidated by the fact that it 1s 
not recorded until after the person 
giving it has conveyed the property). 


22, In re Cortland, etc., R. Co., 31 
Hun 72 [aff 95 N.Y. 663]. 


23. Sanfleet v, Toledo, 10 OhioCir. 
Ct. 460, 8 OhioCir.Dec. 711 [aff 47 N. 
E. 1116, 54 OhioSt. 620] (in Ohio it 
is not necessary that the consents of 
the abutting property owners should 
be entered on the records of the city 
council, the recitals in the ordinance 


-itself being considered sufficient). 


_26. Geneva, etc, R. Co. v. New 
York Cent., ete., R. Co., 57 N.E. 498, 
163 N.Y. 228 [rev 48 N.Y.S. 842, 24 
App.Div. 335]. 


27. Sloane vy. People’s Electric Ry. 
on 7 OhioCir.Ct. 84, 8 OhioCir.Dec. 


28. Westchester Electric R. Co. v. 
City of Mt. Vernon, 142 N.E. 585, 237 
N.Y. 199; Baker v. New York Munici- 
pal Ry. Corp., 168 N.Y.S. 509, 181 App. 
Div. 939, 102 Mise. 719; Herzog v. 
New York El. R. Co., 27 N.Y.S._1034, 
*6 Hun 486, 59 N.Y.St. 341 [aff 46 
N.H. 1148, 151 N.Y. 665]. 


29. Tiedemann v. Staten Island 
Midland R. Co., 46 N.Y.S. 64, 18 App. 
Div. 368. 


30. Fox v. New York City Inter- 
borough R. Co., 98 N.Y.S. 338, 112 App. 
Div. 832 [rev 95 N.Y.S. 251, 48 Misc. 
162, and dism 78 N.E. 1103, 186 N.Y. 
524]. 


31. Merriman v. Utica Belt Line St. 
R. Co., 41 N.Y.S. 1049, 1051, 18 Mise. 
269. 


“Tt [the statute] seems... to 
indicate an intention to give the prop- 
erty directly lying upon the line of 
the proposed railroad some voice in 
the question whether it shall be con- 
structed. If it were to be held 
i . that the entire valuation of a 
piece of real estate of which, pexhaps, 
one foot was upon the proposed line 
of railroad, and an indefinite number 
of feet off and beyond its line, could 
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Within the meaning of a statute of this character, 
the property on all four corners of two intersecting 
streets is bounded by the intersecting space common 
to both; and where a proposed route runs south 
through one street to the intersection, and thence 
west through the other, the consent of the owner of 
the southeast corner, opposite its outer curve, should 
be counted in making up the requisite one half in 
values? Hy 


Road extending along several streets. A statute 
requiring consents of owners of more than one-half 
of the feet front of the land abutting on the street 
along which it is proposed to construct the road re- 
quires, where more than one street is to be occupied, 
the consents of a majority of property holders on 
each street as a prerequisite to the construction of 
a road along these streets.** Under a constitution 
and statute requiring the majority consent in value 
of the property bounded on a street or highway upon 
which it is proposed to construct a road, the consent 
is required on “a street” where construction is pro- 
posed, not on the route of combined streets,** and 
where the required number of consents of property 
owners on one street has been obtained, a road may 

~be constructed upon such street, although the owners 
of other streets have not yet granted their consent.*? 


Road extending beyond city limits. Where the 
proposed route is partly outside the jurisdiction of 
a municipality, it will be sufficient to support a grant 
for the part of the route within such jurisdiction that 
consents of the owners of the requisite proportion of 
frontage on that part of the route be obtained and 
filed.*® 


In estimating number of lineal feet of property 
necessary to authorize the consent of a municipality 
to the construction of a street railway, the cross 
streets are to be omitted.*7 


Consent of municipality as abutting owner. The 
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consent of a municipality to the construction of a 
street railroad along a street on which it is an abut- 
ting owner may be counted in ascertaining whether 
a majority of the frontage has consented to the grant- 
ing of the franchise?*® : 


Consents obtained by fraud. Where the consent 
of more than the required number of property own- 
ers was properly obtained, the fact that the consent 
of two others was obtained by fraud does not affect 
the validity of the company’s right.*° 


[§ 66] (7) Operation and Effect of Consent. Un- 
der constitutional and statutory provisions requir- 
ing the consent of abutting owners as a condition 
precedent to the right of a street railroad company 
to construct its road, the consent when granted is 
more than a mere license, as it confers valuable 
rights,*® and is a species of property;*! but where 
the statutes require consent as a condition precedent 
to the vesting of jurisdiction in municipal authori- 
ties to grant a franchise or permit to use the street, 
it has been held that the consent is neither a license 
nor a concession granting the company some inter- 
est in land or right in the street, but is merely the 
statutory mode of conferring upon the municipal au- 
thorities jurisdiction to grant a franchise or permit 
to the railroad company to use the streets.*2 Un- 
der either class of provisions, the effectiveness of 
the consent is not impaired by a subsequent aliena- 
tion of his land by the party giving the consent.** 
While it has been held that a consent necessary to 
give jurisdiction to the local authorities to grant a 
franchise or permit may be revoked before final ac- 
tion has been taken thereon by them,** neither this 
class of consent nor the consent made necessary by 
some provisions as a condition precedent to the con- 
struction of the road is revocable at the will of the 
person giving it or his successors, after it has been 
acted upon.*® The consent is, however, limited to 


be voted in behalf of the construction 
of such railroad, the apparent purpose 
of the statute to give some local voice 
and control in these matters to prop- 
erty owners would seem to be pretty 
well overturned.’ Merriman y. Utica 
Belt Line St. R. Co., supra. 


32. Sea Beach R. Co. v. Coney Is- 
land, etc., Electric R. Co., 47 N.Y.S. 
981, 982, 22 App.Div. 477. 


“The letter of the constitution 
seems to require this construction, 
and certainly it is demanded by the 
spirit of the section relating to street 
railroads; for the damage to proper- 
ty situated on a corner opposite the 
outer curve of such a turn may be as 
great as that sustained by the prop- 
erty upon any of the other corners.” 
Sea Beach Ry. Co. v. Coney Island, 
ete., Electric R. Co., supra. 


33. Mt. Auburn Cable R. Co. v. 
Neare, 42 N.E. 768, 54 OhioSt. 153 [aff 
SOMOS Scr. 475, 129) “Cine. la. Bul. 
171]; Carpenter vy. Cincinnati Trac- 
tion, Coy, 18 OhioN.P:N.S: 1. Centra 
Rapp v. Cincinnati, etc., R. Co., 9 Ohio 
Dec. (Reprint) 302, 12 Cinc.L.Bul. 119. 


[a] ©&wo remote sections of street 
cannot be counted as one for the pur- 
pose of imposing upon the abutting 
owner of one section of a street the 
will of those owning property upon 
another and distinet section. Car- 


penter y. Cincinnati Traction Co., 18 
OhioN.P.N.S. 1. 


[b] Extensions.—The principle 
stated applies to extensions of rail- 
roads as well as to original construc- 
tion. Mt. Auburn Cable R. Co. v. 
Neare, 42 N.E. 768, 54 OhioSt. 153. 


34. Manhattan Bridge Three Cent 
Line y. Brooklyn Heights R. Co., 144 
N.Y.S. 5238, 159 App.Div. 567 [aff 139 
N.Y.S. 216, 78 Mise. 220, and aff 119 


NeE: OSs) 222eIN Weil EIS LEO neve 
Thirty-Fourth St. R. Co., 1 How.Pr. 
NS ON. ¥2)' 453. 

35. Manhattan Bridge Three Cent 


Line v. Brooklyn Heights R. Co., 144 
N.Y.S: 528, 159 App.Div. 567 [aft 139 
N.Y.S. 216, 78 Mise. 220, and aff 119 N. 
BH, 1058, 222 N.Y. 718]: 


386. Hutchinson 
643, 
62 


v. Belmar, 89 A. 
61 N.J.Law 448 [aff 45 A. 1092, 
N.J.Law 450]. 


87. People’s Traction Co. vy. At- 
lantic City, 57 A. 972, 71 N.J.Law 134. 


88. Emerson v. Forest City Ry. 
Co., 4 OhioN.P.N.S. 493. 


39. Ecorse Tp. v. Jackson, etc., R. 
Co., 117 N.W. 89, 153 Mich. 393. 


49. Paige v. Schenectady R. Co., 70 
N.E. 213, 178 N.Y. 102; Adee v. Nas- 
sau Electric R. Co., 72 N.Y.S. 992, 65 
App. Div. 529 [aff 65 N.B. ail3, 173 


N.Y. 580]. 


41. Matter of Union El. R. Co., 1 
N.E. 664, 112 N.Y. 61, 2 LBA Seas 
People v. O’Brien, 18 N.E. 692, 111 N. 
Y. 1, 7 Am.S.R. 684, 2 L.R.A. 355. 


42. St. Columba’s Church of - 
ark vy. Publie Service Ry. Co., 73k, 
219, 80 N.J.Law 358 [disappr Mont- 
clair Military Academy v. North Jer- 
sey St. R. Co., 47 A. 890, 65 N.J.Law 
328]; Currie v. Atlantic City, 48 A, 
615, 66 N.J.Law 140 [rev on other 
srounds 50 A. 504, 66 N.J.Law 671]. 


is 43. Adee v. Nassau Electric R. Co., 
72 N.Y.S. 992, 65 App.Div. 529 [aff 65 
N.E. 1113, 173 N.Y. 580]; Carswell vy. 
Hudson Valley R. Co., 125 N.Y.S. 24, 
68 Misc. 393; Day v. Forrest City Ry. 
Co., 27 OhioCir.Ct. 60. 


44. People v. Decatur, ete., R. Co., 
120 Ill.App. 229; Parrish v. Hamil- 
ton, ete., Traction Co., 23 OhioCir.Ct. 
527 [rev on other grounds 65 N.H. 
1011, 67 OhioSt. 181, 60 L.R.A. 531]; 
Simmons y. Toledo, 8 OhioCir.Ct. 535, 
4 OhioCir.Dec. 69 [aff 51 OhioSt. 626]. 


45. Paterson, ete., Traction Co. v. 
Wostbrock, (N.J.Ch.) 56 A. 698; Cur- 
rie v. Atlantic City, 48 A. 615, 66 N.J. 
Law 140 [rev on other grounds 50 A. 
504, 66 N.J.Law 6714; Hutchinson v. 
Belmar, 39 A. 648, 61 N.J.Law 443 [aff 
45 A. 1092, 62 N.J.Law 450]; Paige v. 
Schenectady R. Co., 70 N.E, 213, 178 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the purpose for which it was given;*® and it can not 
be made the basis of further municipal action on a 
second application.** 


To whose benefit consents inure. Under statutes 
requiring the franchise to be granted to that person 
or corporation that offers to carry passengers for 
the lowest rate of fare, the consents, by whomsoever 
obtained, inure to the benefit of the lowest bidder,*® 
and need not in terms be given to the person who is 
the lowest bidder, since the contract can be awarded 
to him alone.*® 


As abandonment of easements. The consent of the 
abutting owner may operate as an abandonment of 
his easements depriving him of right to compensa- 
tion,®® and to claim damages consequent upon the 
erection and operation of the road.*? 


As bar to action to restrain maintenance of road. 
Consent will defeat an equity action to restrain the 
maintenance of a street railroad which was being 
operated according to the terms of its charter.>? 
Where the requisite number of consents has been 
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obtained, a nonconsenting owner of abutting prop- 
erty may maintain an action for his damages, but 
cannot prevent the construction of the road.** 


Where part of street not dedicated. Where con- 
sent is obtained for the construction of a railroad 
over a street, part of which is subsequently shown 
not to have been dedicated to public use, the consent 
is inoperative as to these parts of the street prop- 
erly laid out and dedicated because the thing con- 
sented to and the thing given are radically differ- 
ent.°* 


[§ 67] (8) Who Entitled To Assert Failure To 
Obtain.®> As elsewhere shown, statutes which re- 
quire the consent of a designated proportion of the 
abutting owners to the construction and operation of 
a street confer a right personal to them,®® and, while 
there is some authority to the contrary,°*’ it has gen- 
erally been held that failure to obtain the required 
number of consents can only be availed of by the 
abutting owners.®* Therefore, a municipality cannot 
attack its grant of a franchise to construct and op- 


N.Y. 102; White v. Manhattan R. 
Co., 34 N.E. 887, 139 N.Y. 19; Baker 
v. New: York Municipal Ry. Corp., 168 
N.Y.S. 509, 512, 181 App.Div. 939, 102 
Misc. 719; Adee v. Nassau Elevated 
R. Co., 72 N.Y.S. 992, 65 App.Div.. 529 
Pate 65 0 IN. Beo, LTS 2173 (NGS. Josol: 
Carswell v. Hudson Valley Ry. Co., 
125 N.Y.S. 24, 68 -Mise. 393; Day v. 
Forest City R. Co., 27 OhioCir.Ct. 60; 
Taylor.v. Erie City Pass, R. Co., 37 
Pa.Super. 292. 


“Whatever right consenting prop- 
erty owners have to, revoke their 
consents certainly terminate when the 
requirements of law are complete and 
the right to build and operate the 
road has vested in the defendants. It 
is then property, and cannot be there- 
after destroyed by the change of mind 
of the consenting property owners.” 
Baker v. New York Municipal Ry. 
Corp., supra. 


[a] Notice of rev¥ocation.—The 
revocation is not operative if notice 
thereof is not given before the pas- 
sage of the ordinance, either to the 
petitioning company or to the gov- 
erning body of the: municipality. 
Hutchinson vy. Belmar, 39 A. 643, 61 
N.J.Law 443 [aff 45 A. 1092, 62 N.J. 
Law 450]. 


46. Fred v. Kansas City Cable R. 
Co., 65 Mo.App. 121; Currie v. Atlan- 
tic City, 48 A. 615, 66 N.J.Law 140 
[rev on other grounds 50 A: 504, 66 
N.J.Law 671]; Mercer County Trac- 
tion Co. v. United New Jersey R., etc., 
Co., 61 A. 461, 68 N.J.Eq. 715 [rev 
56 A. 897, 65 N.J.Eq. 574]; Colonial 
City Traction Co. v. Kingston City 
Re Co8 47 NGE 8105. 153 2N-Y. 2540; 
Collins v. Amsterdam St. R. Co., 78 N. 
Y.S. 470, 76 App.Div. 249; Eldert v. 
Long Island Electric R. Co., 51 N.Y.S. 
186, 28 App.Div. 451 [aff 59-N-E. 1122, 
165 N.Y. 651]; Sanfleet v. Toledo, 10 
OhioCir.Ct. 460, 8 OhioCir.Dec. 711 
[aff 47 N.E. 1116, 54 OhioSt. 620]; 
Neare v. Mt. Auburn Cable R. Co., 4 
OhioS.&C.P. 475, 29 Cine.L.Bul. 171. 


[a] Rule applied.—(1) A consent 


based on the ownership of property 


fronting upon a street over which per- 
mission is desired is limited to such 
street and has no application to any 
street upon which the property does 
not front. Currie v. Atlantic City, 
48 A. 615, 66 N.J.Law 140 [rev on 
other grounds 50 A. 504, 66 N.J.Law 
671]. (2) Consent to the construc- 
tion and operation of a surface road 


does not permit the construction and 
operation of an elevated structure. 
Eldert v. Long Island Electric R. Co., 
51 N.Y.S. 186, 28 App.Div. 451 [aff 
59° NBS 1022; 165 N.Y. 651). €3)eThe 
consent of a property owner for a 
designated extension cannot be made 
available and counted as a consent for 
another and different extension. 
Neare v. Mt. Auburn Cable R. Co., 4 
Onios:&CLP. 7475.5 29" Cine. Bul wL TL: 
(4) A property owner’s consent to the 
construction and operation of a cable 
railway ‘over, along, and upon’ the 
street does not authorize a material 
change in the grade of the street. 
Fred vy. Kansas City Cable R. Co., 65 
Mo.App. 121. 


47." Currie v. Atlantic City, 50 A. 
504, 66 N.J.Gaw 671 [rev 48 A. 615, 
66 N.J.Law 140, and dist Sanfleet v. 
Toledo, 10 OhioCir.Ct, 460, 8 OhioCir. 
Dec. 711 (aff 47 N.E. 1116, 54 OhioSt. 
620)]. Compare Day v. Forest City 
R. Co., 27 OhioCir.Ct. 60 [rev on other 
grounds 76 N.E. 396, 73 OhioSt. 83] 
(where consents were signed when 
proceedings were being had under an 
old ordinance and application was re- 
newed after the .reorganization of 
the city government under a similar 
ordinance, Such consents were not 
functus officio, where they were out- 
standing with full knowledge of such 


property holders and were unre- 
voked). 
[a] Reason is that “when upon the 


filing of the necessary consents of 
the abutting owners the city council 
or other governing body has once 
regularly acted thereon, by the 
passage and approval of a valid ordi- 
nance or resolution giving or refus- 
ing such municipal consent, the coun- 
ceil or other governing body becomes 
functus officio.”’ Currie v. Atlantic 
City, 50 A. 504, 66 N.J.Law 671. 


[b] After property has changed 
hands, the consents obtained from the 
original owners cannot be used on 
further applications. Paterson, etc., 
Traction Co. v. Wostbrock, (N.J.Ch.) 
56 A. 698. 


48. Forest City Ry. Co. v. Day, 76 
N.E. 396, 73 OhioSt. 83 [rev 27 Ohio 


Cir.Ct. 60]; State v. Bell, 34 OhioSt. 
194. 
49. State v. Bell, supra. 


50. Smyth v. Brooklyn Union El. 
R. Co., 85 N.E. 1100, 193 N.¥. 335, 23 
L.R.A.N.S. 433; White v. Manhattan 


Ry Cow, 842 Nt Bin 88 7,07 239. ING Yabo 
Baker vy. New York Municipal Ry. 
Corp.,-168 N.Y.S. 509, 181 spp.Div. 


939, 102 Misc. 719. 


[a] Subsequent appropriation not 
taking.— Where a city council, in ac- 
cordance with the charter, has grant- 
ed to a railroad company a right of 
way over certain streets, the fee of 
which is in the public, the owners 
of a majority of front feet having 
consented to the grant, the ap- 
propriation of such way is not a 
“taking,” within Const. art 1 § 17, re- 
quiring compensation to be first made. 
Gray v. Dallas Terminal R., ete., Co., 
36 S.W. 352, 13 Tex.Civ.App. 158. 


51... White v. Manhattan Ry. Co., 34 
N.E. 887, 139 N.Y. 19. 


52. Smyth vy. Brooklyn Union Ple- 
vated R. Co., 85 N.E. 1100, 193 N.Y. 
335, 238 -L.R:AIN.S. 433; - Paise —v-. 
Schenectady R. Co., 70 N.E. 213, 178 
N.Y. 102; White v. Manhattan R. Co., 
34° N.E. 887, 139 N.Y. 19;, Carswell v_ 
Hudson, Valley Ry. Go., 125, INuY:S; 
24, 68 Misc..°398, 


[a] Where owners of majority . 


of front feet are willing that a rail- 
road should be constructed along the 
street, and the city council has given 
its consent, as provided by charter, 
equity will not enjoin the building of 
such road on the ground that it will 
damage the property of abutting own- 
ers, but will leave such owners to 
their legal remedy. Gray v. Dallas 
Terminal R., etc., Co., 36 S.W. 352, 13 
Tex.Civ.App. 158. 


53. Adee v. Nassau Electric R. Co., 
72 N.Y.S. 992, 65 App.Div.’ 529 [aff 
65 N.E. 11138, 173 N.Y. 580]. 

54. Beeson v. Chicago, 75:F..880. 

55. General rights and remedies 
of abutting Owners see infra §§ 137— 
142. 


56. See supra § 61. 
57. Pennsylvania R. Co. v. Parkes- 
burg, ete, St. R. Co., 26 Pa.Super. 


159 (a street railway company which 
has not the consent of all of the local 
authorities of the districts through 
which it proposes to pass, or, of all 
of the owners of lands abutting on 
its line, may be enjoined from con- 
structing its railway by any person 
or corporation whose interests areé 
adversely affected by such construc- 
tion). 


58. See cases infra this section. 


198 [60 C.J.] 


erate a street railroad on the ground that the requi- 
site number of consents of abutting property owners 
had not been obtained,®® nor can a taxpayer.®° But 
a noneconsenting abutting owner may contest the 
construction and operation of the road on the 
ground that the required number of consents has 
not been obtained,®? although his right in this, re- 
gard is confined to the street on which his property 
abuts,*? and the burden of proof is on him to show 
that the required number of consents has not been 
obtained;®* and he is entitled to an injunction 
against the construction of the road if this fact is 
established by him.°* 


Estoppel. A property owner who has given con- 
sent to entry on his land by a street railroad com- 
pany for construction of its road is estopped from 
suing to enjoin such entry on the ground that the 
necessary consent of all owners affected had not 
been obtained;** but the fact that he has given his 
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fect his right to object to construction in front of 
another property on the street which he afterward 
buys.** And a vendee of property is not estopped 
by a consent given by the vendor but not recorded 
until after the con¥eyance of the property.®* 


[§ 68] (9) Determination by Commissioners in 


4 


Lieu of Consent of Abutting Owners***—(a) In Gen- 


eral. In New York, under provisions of the consti- 
tution®® and-enabling statutes, whenever the requi- 
site number of abutting property owners, as required 
by statute, fails or refuses to consent to the routes 
and plans of the construction of a street railroad,’® 
a proceeding in the nature of a special proceeding 
in rem?! may be instituted by application or peti- 
tion of the street railroad company? to the court’® 
for the appointment of commissioners to determine 
the matter, and whose determination that the road 
shall be constructed and operated, when confirmed by 
the court,7* may be taken in lieu of the consent of 


consent to the construction of the road does not af- 


59. State v. Oakwood St. R. Co., 
11 OhioCir.Ct.N.S. 262; Hamilton v. 


' Cincinnati, etc., Hlectric St. R. Co., 8 


OhioS.&C.P, 174, 176, 177, 5 OhioN.P. 
457, 


“The evident object of the statute 
requiring consents, is to protect the 
owners of property on the streets 
named in the application; it is a 
statutory privilege which such per- 
sons enjoy over the general public. 
... The city ... cannot now, after 
making the grant or contract with 
the defendant have such right de- 
elared void by invoking a right which 
those enjoying the right do not seek 
to invoke, and with which’ it has no 
concern.” Hamilton v. Cincinnati, 
ete., Electric St. R. Co., supra. - 


60. Simmons v. Toledo, 8 OhioCir. 
Ct. 535, 4 OhioCir.Dec. 69 [aff 51 Ohio 
St. 626]; Hamilton v. Cincinnati, etc., 
Electric St. R. Co., 8 OhioS.&C.P. 
174, 5 OhioN.P. 457; Glidden v. Cin- 
cinnati, 4 OhioS.&C.P. 423, 30 Cine. 
L.Bul. 213. 


61. Roberts v. Easton, 19 OnioSt. 
78; Simmons v. City of Toledo, 8 
OhyoCir.Ct. 585; Ireton v. Ft. Wayne, 
ete., Traction Co., 2 OhioN.P.N.S. 317. 


“The legislature, in forbidding the 
authorities having the control of the 
streets to permit them to be used for 
a street railroad, without the assent 
of the persons owning property there- 
on, recognizes the interest of such 
owners in such streets, and thus, at 
least, recognizes their right to inter- 
pose, when it is attempted to proceed 
without their assent. For, without 
such right of interposition, the statu- 
tory provision for their protection 
would be nugatory.” Roberts v. 
Baston, supra. 


62. Glidden v. Cincinnati, 4 Ohio 
S.&C.P, 423, 30 Cinc.L.Bul. 213. 


63. Adee v. Nassau Hlectric R. Co., 
72 N.Y.S. 992, 65 App.Div. 529 [aff 65 
N.E. 1113, 178 N.Y. 580]; Simmons v. 
Toledo, 8 OhioCir.Ct. 685, 4 OhioCir. 
Dec. 69 [aff 51 OhioSt. 626]; Hamil- 
ton v. Cincinnati, etc., Hlectrie St. R. 


ee 8 Ohios.&C.P. 174, 5 OhioN.P. 
57. 


64 Roberts v. Easton, 19 OhioSt. 
78; Ireton v. Ft. Wayne, etc., Trac- 
tion Co., 2 OhioN.P.N.S. 817. 


65. Christie v. Philadelphia, ete., 
St. R. Co., 12 Pa.Dist. 508. 


66. Taylor v. Erie City Pass. R. 
Co., 40 A. 316, 186 Pa. 120. 


67. Adee. v. Nassau LHlectric R. 
Co., 72) (N.Y:S. 992, 657 App. Div... 629 
[ait 65 NB PLs). 273 IN. 580 I) 


68. Consent of abutting owners in 
general see supra §§ 51-67. 


69. See Const. art III § 18, as 
amended in 1874 and 1901, which pro- 
vides: “No law shall authorize the 
construction or operation of a street 
railroad except upon the condition 
that the consent of the owners of one- 
half in value of the property bound- 
ed on, and the consent also of the 
local authorities having the control 
of, that portion of a street or highway 
upon which it is proposed to con- 
struct: or operate such railroad be 
first obtained, or in case the consent 
of such property owners cannot be 
obtained, the Appellate Division of 
the Supreme Court, in the depart- 
ment in which it is proposed to be 
constructed, may, upon application, 
appoint three commissioners who 
shall determine, after a hearing of 
all parties interested, whether such 
railroad ought to be constructed or 
operated, and their determination, 
confirmed by the court, may be taken 
in lieu of the consent of the proper- 
ty owners.” 


70. Matter of People’s R. Co., 20 
N.E. 367, 112 N.Y. 578. And see cases 
infra notes 71-78. 


[a] What not a refusal—Where 
the railroad commissioners have au- 
thorized a railroad to use electricity, 
a refusal of the property owners to 
consent to the construction of a road 
“to be operated by electricity, or any 
motive power other than steam that 
might be approved” by the railroad 
commissioners, is not a refusal to 
consent to the operation of the road 
by electricity, so as to authorize the 
appointment of commissioners. Mat- 
ter of Kingsbridge R. Co., 73 N.Y.S. 
440, 66 App.Div. 497. 


Necessity and sufficiency of con- 
sent of abutting owners see supra §§ 
51-67. : 

71. Matter of Union El. R. Co., 19 
N.E. 664, 112 N.Y. 61, 2 L.R.A. 359. 


[a] Distinct and special.—‘“‘This 
proceeding to substitute for the con- 
sents of property-owners the determi- 
nation of the commissioners ...isa 


the abutting owners.*® 


The only condition precedent 


distinct and special proceeding; hav- 
ing its inception in the application by 
the company proposing to construct 
and operate a railroad, and thereafter 
depending within the jurisdiction and 
control of the tribunal, which the leg- 
islature has empowered to ,entertain 
it.” Matter of Union El. R. Co., 19 
N.E. 664, 112 N.Y. 61, 69, 2 L.R.A. 359. 


[b] Proceeding is in invitum.— 
Matter of Union El. R. Co., 19 N.E. 
664, 112 N.Y. 61, 2 L.R.A. 359. 


“Action in rem” defined and distin- 
guished see Actions §§ 6, 171. 


72. See infra § 69. 
73. See infra this note. 


[a] Appellate division of the su- 
preme court (1) is the proper court to 
be applied to for such appointment, 
under Const. (1846) art III § 18, as 
amended in 1894. (2) Under the old 
provisions of the constitution and 
statutes the general term of the su- 
preme court had jurisdiction of such 
applications. Matter of Union El. R. 
Co., 19 N.E. 664, 112 N.Y. 61, 2 LARA. 
3859. (38) The provision for the mak- 
ing of such application to the ap- 
pellate division did not take effect un- 
til the appellate division had come in- 
to existence on Jan. 1, 1896, and the 
similar provision in the old constitu- 


tion for an application to the general 


term remained in force until that 
date, and until such date the general 
term could entertain such application. 
Matter of New York Rapid Transit R. 
Comrs., 41 N.E. 575, 147 N.Y. 260. 


(b] Naked power of appointment. 
—Primarily the court has “a mere 
naked power of appointment, and. . 
no power... to hear, try or deter- 
mine in the first instance, the ques- 
tion that is to be sent to the com- 
missioners.” Matter of Thirty-Fourth 
a R. Co., 7 N.B.! 172, 102 NY +343, 


74 See infra § 72. 


75. Matter of Thirty-Fourth St. 
R. Co., 7 N.E. 172, 102 N.Y. 343; Man- 
hattan Bridge Three Cent Line v. 
Brooklyn Heights R. Co., 139 NVY¥-S. 
216, 78 Mise. 220 [aff 144 N.Y.S. 523, 
159 App.Div. 567 (aff 119 N.E. 1058, 
222 N.Y. 718)]. See cases infra this 
note; and notes 76-79. 


[a] Purpose of provisions.—These 
constitutional and statutory provi- 


*By HENRY H. SKYLES (§§ 68-72). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to the appointment of such’ commissioners is the 
failure to obtain the requisite consents of abutting 
_ property owners;*® and, when this condition is 
properly shown to exist, the court is not vested with 
any discretion in the premises but must appoint the 
commissioners,** and cannot grant or deny the ap- 
plication on a consideration of the question of the 
utility or necessity of the proposed road,’® and that 


coincident with the proposed road, has refused its 
consent to the construction and operation of the 
proposed road.*® 


Effect of pendency. The company is not estopped 
by the pending of proceedings for the appointment 
of commissioners from showing that, since the com- 
mencement of such proceedings, it has obtained a 
sufficient number of consents.*® 


[§ 69] (b) Application and Parties. Application 
for the appointment of such commissioners may be 
made by the street railroad company, on its failing 
to obtain the required consents of property owners®! 
at any time before the construction or operation of 
the proposed road is commenced,®? except that it 
cannot be made until after the proposed route has 
been fixed.5* The application or petition and ac- 
companying affidavit must make a positive and af- 


sions recognize the fact that there 
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an existing company, owning and maintaining a road. 


S. 818, 68 Hun. 236]; 
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firmative statement, not merely of inferences or con- 
clusions,** but of facts which show that proper ap- 
plication was made to the property owners and that 
the requisite number refused to consent.*® The pe- 
tition may precede the giving of any consent by the 
local municipal authorities,** and therefore need not 
make any allegation as to the filing of such eonsent.*? 
Where a corporation desiring to construct its road 
through various streets fails to obtain the necessary 
consents of property owners in regard to one street 
or any number of streets less than the total named 
in the articles of association, it may apply for the 
appointment of commissioners to determine whether 
the railroad ought to be constructed and operated 
along those streets, without including all the streets 
through which, under its charter, it was to construct, 
maintain, and operate its road,®* and several appli- 
cations may be made in regard to partieular streets.°° 


Parties. Those persons only who are interested in 
property along the street or streets in regard to 
which the petition is presented are proper parties 
thereto.®° 


[§ 70] (c) Notice. Notice of the application must 
be given to noneonsenting property owners in the 
time and manner prescribed by the statute,®? and 
this is also true of notice of the hearings by the com- 


In re Broad- [b}] Refusal of abutters along part 


may be a conflict between public and 
private interests, and that public con- 
venience may require the construction 
of a street railroad in a case where 
the consent of the property owners 
cannot be obtained. Matter of Thir- 
ty-Fourth St. R. Co., 7 N.E. 172, 102 
SNEYE 343. 


[b] Validity of statute.—‘‘The 
creation of this tribunal, with the 
exclusive jurisdiction to hear and de- 
termine the question of whether the 
proposed railway should be construct- 
ed, in the face of the opposition of 
property-owners affected, is a part 
of a plan or system, devised by the 
legislature and framed in the act 
which it passed. To provide therein 
for such a tribunal, whose decision 
might be substituted for the con- 
sents of the property-owners, was 
perfectly competent for the !egisla- 
tive body, as a part of or an incident 
to its delegation to the corporation 
of the power to exercise the right of 
eminent domain; by which right the 
corporation is empowered to obtain, 
in invitum the owners, the possession 
of what is their property. This dele- 
gation of sovereign power is based on 
the theory, that as land is held sub- 
ject to the right of the government 
to resume its possession at any time 
for public use, the construction of a 
railway is a public use; in the inter- 
est or promotion of which the right 
of eminent domain, possessed by the 
~ government, may be exercised 
‘through the quasi public corporation 
‘which is chartered.” Matter of Union 
BIotR.. Co.,. 192:.N-E: 664, 112. N. Y¥2761, 
ZO- DTA} 309s 


7G. Matter of New York Cable R. 
Co., 15 N.E. 882, 109 N.Y. 32; Matter 
- of Thirty-Fourth St. R. Co. 7 N.E. 
172, 102 N.Y. 348; Sandham v. Nye, 30 

N.Y.S. 552, 9 Misc. 546. 


77. Forty-second St., ete, Ferry 
Roe Co. Vowbbirty-LourthSt. UR. Co-; 
102 N.Y. 691; Matter of Thirty- 
Fourth St. R. Co., 7 N.E. 172, 102 N. 
Y. 343; Matter of Auburn City R. Co., 
34 N.Y.S. 992, 88 Hun 603 [dist Mat- 
‘er of Cross-Town St. R. Co., 22 N.Y. 


SA Surface R..Co., 34 Hun (N.Y.) 


78. Matter of Thirty-Fourth St. R. 
Co., 7 N.H. 172, 102 N.Y. 3438. 


79. Matter of Thirty-Fourth St. R. 
Co., supra. 


8G. Adee v. Nassau Electric R. Co., 
72 N.Y.S. 992, 65 App.Div. 529 [aff 
65 N.E. 1113, 173 N.Y. 580]. 


81. Matter of Union El. R. Co., 19 
N.E. 664, 112 N.Y. 61, 2 L.R.A. 359. 


82. Matter of New York El. R. Co., 
70 N.Y. 327, 3 Abb.N.Cas. 401 [aff 7 
Hun 239]. 


83. Matter of New York El. R. Co., 
supra. 
84. In re New York Cable R. Co., 


36 Hun (N.Y.) 355. 


[a] Averment of belief that the 
consent cannot be obtained is not suf- 
ficient. In re Broadway Underground 
R'6o3;: 23) Hum -CNsyY.). 693. 


85. Matter of People’s R. Co., 20 
N.E. 367,112 N.Y. 578; Matter of New 
York Cable R. Co:., 15 N.E. 882, 109 
N.Y. 32; In re New York Cable R. Co., 
36 Hun (N.Y.) 355. 


[a] Petition held sufficient.— 
Where a petition for the appointment 
of commissioners shows a list of 
property owners who have been ap- 
plied to and who have refused to con- 
sent to the construction of the road 
in front of their premises, a list of 
the streets in which the persons so 
applied to live, and the valuation of 
the property owned in each streét 
by the person so refusing, and the 
total valuation of the property on the 
portion of each of the streets men- 
tioned along which the company pro- 
poses to construct its road, and it 
appears therefrom that the refusals 
to consent represent more than the 
required percentage of the total valu- 
ation, the petition sufficiently shows 
the failure of the company to ob- 
tain the consent of more than the re- 
quired number in value of the proper- 
ty on the streets named. Matter of 
People’s R. Co., 20 N.E. 367, 112 N.Y. 
578. 


of line to consent.—A company which 
has obtained consent of the authori- 
ties to construct its road along a 
street is not entitled to the appoint- 
ment of commissioners to determine 
whether its road shall be constructed 
for a less distance along the street, 
on a showing merely that it has been 
unable to obtain the consent of own- 
ers along that portion, where nothing 
is said about a failure to obtain the 
requisite consents for the entire dis- 
tance, or about the abandonment of 
its right on the other portion of the 
street. Matter of Cross-Town St. R. 
Co., 22 N.Y.S. 818, 68 Elun 236. 


86. Matter of People’s R. Co,, 20 N. 
BE. 36%, 112: NeY.578. 


Consent. of local municipal au- 
peas tis im general see supra §§ 34— 


87. Matter of Peopte’s R. Co., 20 N. 
E. 367, -112 N.Y. 578: 


88. Matter of People’s R. Co., su- 
pra. 


89. Matter of People’s R. Co., su- 
pra. 

90. Matter of People’s R. Co., su- 
pra, 

91. In re Broadway Surface R. Co., 
34 Hun (N.Y.) 414. But see Matter 


of New York El. R. Co., 70 N.Y. 327, 
3 Abb.N.Cas. 401 [aff 7 Hun 239] 
(holding that notice of the applica- 
tion to the property owners is not re- 
quired either by the constitution or 
by Rapid Transit Act [1875] § 4). 


[a] Reason for notice.—The re- 
quirement of notice enables property 
owners to appear at the hearing and 
oppose the application on the ground 
that the petitioner is not in a situa- 
tion to make it, and also to be heard 
in respect of the selection of cam- 
missioners. Matter of Thirty-fourilh 
st.. Ri Co.; 7 N.E: 172;.1202 N.Y. 343; 


[b] Names not on assessment 
rolls.—Occupants or lessees whose 
names do not appear on the assess- 
ment rolls need not be given such no- 
tice. In re Broadway Surface R. Co., 
34 Hun (N.Y.) 414. 
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missioners.” ? 


[§ 71] (d) Hearing and Determination of Commis- 
sioners. After proper notice has been given®® the 
commissioners must grant a hearing at which all 
persons interested have an opportunity to be heard.?* 
At such hearing the commissioners are not bound to 
strict compliance with rules of evidence, or to any 
particular method of procedure except as specified 
by statute, but their action is judicial in character 
and must to a reasonable extent conform to judicial 
methods.°® They may refuse to receive oral proof 
and require affidavits,°® and may consider all the 
circumstances bearing on the necessity for the pro- 
posed road as located,®* such as whether other routes 
are equally available,®* or whether the benefits which 
will ensue from the construction of the road will 
counterbalance the injury to private interests which 
will result therefrom;°® and furthermore they are 
not confined to the consideration of the evidence be- 
fore them, but may use their own judgment and ex- 
amine the situation for themselves.‘ The only ques- 
tion for the determination of the commissioners is 
whether the proposed road on the route designated 
ought to be constructed and operated,? and such 
question is to be decided in the first instance by 
them.*? Where the proposed road is to extend along 
several streets, the commissioners may allow a road 
in some of the streets on the routes fixed and disal- 
low it as to others, so long as a complete road on 
some route is left;* and where connections are pro- 
posed to several ferries and depots, they may de- 
termine that some connections ought, and some 
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ought not, to be made,® but they have no power to: 
consent to the construction of a road according to 
amended plans which have not been submitted to 
the property owners.® 


[§ 72] (e) Operation and Effect of Determination; 
Confirmation by Court. Where the commissioners’ 
determination or report is unfavorable to the road 
as located, ordinarily it is final,’ except where it 1s 
affected with fraud, mistake, or gross irregularity,® 
in which ease it is the duty of the court to set the 
report aside and appoint other commissioners,’ or 
to remit the matter to the same commissioners with 
proper instructions.t° Where, however, the report 
is to the efféct that the road should not be built in 
a certain street, under existing conditions, a con- 
firmation of the report is not an adjudication that 
a road should never be constructed in that street, 
so as to preclude a subsequent application.1* On a 
motion to set aside an unfavorable report it is the 
duty of the court either to refuse to hear the motion 
where no grounds or reasons for interference were 
specified in the notice of motion,'? or to examine the 
record and decide whether the methods pursued by 
the commissioners were substantially within the 
law.13 


Favorable report; confirmation. In accordance 
with the provisions of the constitution,+* the de- 
termination of the commissioners, when in favor of 
the construction of the road, must be confirmed by 
the court which appointed them before it becomes 
final and effective.t® It is within the discretion of 


92. See infra this. note. 99. Matter of New York El. R. Co.,{ 11. In re Public Service Commis- 
[a] Public notice (1) of their first 70 N.Y. 327, 3 Abb.N.Cas. 401 {aff | sion, 139 N.Y.S. 982, 154 App.Div. 
meeting must be given by the com- | ' Hun 239]... 587. 
missioners. Railroad L. (1910) ¢ 481 1. Matter of Rapid Transit R. 12. In re Nassau Electric R..Co., 
§ 174. (2) Under earlier statutes the | Com’rs, 19 N.Y.S. 561, 65 Hun 63. 60. N.E. 279, 167-N.Y.. 37. 


method of giving notice of the hear- 2. Matter of New York El. R. Co., 13. In re Nassau Electric R. Co., 

ing, not having been prescribed by | 70 N.Y. 327, 3 Abb.N.Cas. 401 [aff 7 | supra. 

statute, was left to the discretion of | tiyn 239]. ’ < 
_the court or commissioners, and ; : - 14. See Const. art III § 18, which 

could be made by publication or post- 3. Matter of Thirty-Fourth St. R.| provides that the commissioners’ de- 


ing and was not required to be served 
personally. Matter of Union El. R. 
Co., 19 N.E. 664, 112 N.Y..61, 2 L.R.A. 
359; Matter of New York El. R. Co., 
70 N.Y. 327, 3 Abb.N.Cas. 401. 


93. See supra § 70. 


e4, In re Nassau Electric R. Co., 
60, N.E. 279, 167 N.Y. 37;. Matter. of 
Union El. R. Co.,_-19 N.EH.- 664, 112 N. 
Y. 61, 2 L.R.A. 359; Matter of New 
Work “Hl, Rs Co... 70 N.Y 327, 3 Abb: 
N.Cas, 401 [Laff 7 Hun 239]. 


{a] Time for hearing.—It is for 
the commissioners to determine how 
much time they will give for the 
hearing before them, and, so long as 
they do not abuse their discretion so 
as to deprive persons interested of an 
opportunity to be heard, their action 
is-not subject to review in the court 
of appeals. Matter of New York E1. 
R. Co., 70 N.Y. 327, 3 Abb.N.Cas,, 401. 


95. In re Nassau Wlectric R. Co., 
60 N.E. 279, 167 N.Y. 37 


96. Matter of New York El]. R. Co., 
70 N.Y. 327, 8 Abb.N.Cas. 401 [aff 7 
Hun 239). 


97. Matter of United Traction Co., 
104 N.Y.S. 377, 119 App.Div. 806. 


$8.: Matter of Port Chester St. R. 


Co., 60 N.Y.S. 160, 43 App.Div. 536 
[rearg den 60 N.Y.S. 1146, 44 App. 
Div. 630]. 


Co., 7 N.H. 172, 102 N.Y. 348. 


4 Matter of New York El. R. Co., 
10) NiYe (328; 98 Abb N: Case 401s) ati’ 
Hun 239]; Matter of Rapid Transit 
R. Com’ rs, T9°N:Y.S. 561) 65 Hun 71. 


5. Matter of New York El. R. Co., 
70 N.Y. 327, 3 Abb.N.Cas. 401 [aff 7 
Hun 239]. 


6 Matter of New York Cable R. 
Co., 15 N.E. 882, 109 N.Y. 32. 


[a] Thus, where plans decided on 
by commissioners appointed under 
the Rapid Transit Act are adjudged 
to be in violation of the statute and 
not plans at all within its plain intent 
and requirements, the action of prop- 
erty owners in refusing their consent 
thereto cannot form any basis for a 
petition to the supreme court to con- 
firm an amended report of the com- 
missioners, where the amended routes 
ahd plans are not first submitted to 
the property owners. Matter of New 
York Cable Co., 15 N.E. 882, 109 N.Y. 
32. 

7. In re Nassau Electric R. Co., 60 
NE. fies abot IN. ke coke 

8. In re Nassau Electric R. Co., 
supra, 

9. In re Nassau Electric R. Co., 
supra, 


10. 
supra. 


In re Nassau Electric R. Co., 


termination whether the road ought 
to be constructed or operated, “‘con- 
firmed by the court, may be taken in 
lieu of the consent of the property 
owners.” 


15. In re Nassau Electric R. Co., 
60 N.E. 279, 167 N.Y. 37; Matter of 
Union El. R. Co., 19 N.E. 664, 112 N.Y. 
61, 2 L.R.A. 359; Matter of Thirty- 
Fourth St. R. Co., 7. N.H. 172, 102 N.Y. 
343; In re Kings County El. R. Co., 
82 N.Y. 95; Matter of Hast River 
Bridge Co., 27 N.Y.S. 145, 75 Hun 119 
[dism 38 N.H. 288, 143 N.Y. 249]. 


a] Confirmation of report of ma- 
jority of the commissioners is per- 
missible. Matter of Port Chester St. 
R. Co., 60 N.Y.S. 160, 48 App.Div. 536 
oe den 60 N.Y.S. 1146, 44 App.Div. 


[b] Approach to bridge.—Under L. 
(1891) ec 4, as amended by L. (1892) 
c 102, providing for rapid transit rail- 
roads in cities having over one million 
inhabitants, the authorization of the 
Supreme court, on the report of com- 
missioners, is made a prerequisite to 
the right of a bridge company to con- 
struct and operate an elevated rail- 
road aS an approach to its proposed 
bridge, where it fails to obtain the 
consent of the property owners. Mat- 
ter of East River Bridge Co., 38 N.E. 
283, 1438 N.Y. 249. 


[c] Unconstitutional act.—(1) A 
statute which makes the order of the 


lor later cases, developments and changes in the law see Annotations, same title and section number. 


. 


2 


VR eee NE eS ee ee 


\ 


_commissioners a substitute not only 


§§ 72-74] 


the court whether or not to confirm the commission- 
ers’ report,'® and, in considering the question of 
confirmation, the court exercises judicial and not 


~ merely formal functions,!7 and has power to examine 


the merits of the case,!® and to attach conditions to 
its confirmation;!® but it has no power to pass on 
the merits of an application until after the com- 
missioners have made their report and returned the 
evidence taken by them.?° In order to have the re- 
port of the commissioners confirmed, an applicant 
must affirmatively show a sufficient public necessity 
to overcome the protest of property owners.?+ 


Persons affected by determination. On confirma- 
tion the report becomes conclusive as to all ques- 
tions necessarily involved, on all interested persons 
having due notice of the proceedings and an oppor- 
tunity to be heard,?? but it does not bind or in any 
manner affect property owners along other streets 
not mentioned in the petition,?* and such owners 
have a right to oppose the granting of.a petition or 
the making of a determination in a proceeding taken 
in regard to their streets, irrespective of the de- 
termination of the commissioners in the prior pro- 
ceedings.*4 


Review. An order of the supreme court confirm- 
ing or refusing to confirm the report of commission- 
ers, made in the exercise of its discretion and on 


court confirming the report of the 


19. Matter 


for the consent of the abutting own- 
ers, but also for the consent of the 
city authorities, violates the constitu- 
tional provision that no law shall au- 
thorize the construction of a street 


App.Div. 379; 
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v. New York, 10 N.E. 


of New York Rapid 
Transit R. Com’rs, 100 N.Y.S. 611, 114 
Matter of New York | es 
Rapid Transit R. Com’rs, 
930, 104 App.Div. 468; 
York Rapid Transit Com’rs, 50 N.Y.S. 
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the merits, is not reviewable in the court of ap- 
peals,?° except that, where a motion to confirm the 
report of the commissioners is denied solely on legal 
grounds and legal objections as to the right of the 
petitioner to construct and operate a street railway, 
the court of appeals may review the questions of law 
involved.?°® 


[§ 73] b. To Use of Turnpikes or Toll Roads.* 
When required by statute, the consent of abutting 
owners to the use of a bridge by a street railroad 
company must be obtained,?* although the turnpike 
company has given its consent.?® Prior to obtaining 
the requisite consents, the right of the company to 
exercise its franchise is still an inchoate, and not 
a vested, right.?° 


[§ 74] 6. Consent of Voters. Where the power of 
granting street railroad franchises is vested directly 
and specifically by the legislature in the legislative 
authority of the city—the mayor and city council— 
it is neither necessary nor proper to submit to the 
voters for their ratification any ordinance granting 
a franchise to a street railroad company;?° but, in 
some jurisdictions, it is made necessary, by statute, 
to obtain the consent of a majority of the electors of 
a city to the use of the streets over which a street 
railroad is to be constructed, the consent to be given 
or withheld at an election held for that purpose ;?+ 


332, 104 N.Y. 1. 30. Benton v. Seattle Electric R. 


Co., 96 P.”1033, 50 Wash. 156. 


31. See statutory provisions; 
infra this note; 
notes. 


[a] Approval by mayor of ordi- 


cas- 
and following 
DE INNES 

Matter of New 
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railroad except on consent of proper- 
ty owners and local authorities or, 
in lieu of consent of property owners, 
in case it cannot be obtained, a de- 
termination of commissioners. In re 
New York Dist. R. Co., 14 N.E. 187, 
10% NYS 42° Cl.’ 118809) e¢7.582)..- (2) 
This unconstitutional feature of the 
law of 1880 was corrected by L. 
(1890) ¢ 565. New York, etc., R. Co. 
v. O’Brien, 106 N.Y.S. 909, 121 App. 
Div. 828 [aff 100 N.Y.S. 316, 50 Misc. 
18]. 


Persons affected see infra (this sec- 
tion) text and notes 22-24. 


16. Matter of Kings County El. R. 
Co., 82 N.Y. 95 [aff 20 Hun 217]. 


17. Matter of Union El. R. Co., 1 
N.E. 664, 112 N.Y. 61, 2 L.R.A. 359; 
In re Kings County El. R. Co., 82 N.Y. 
95 {aff 20 Hun 217]. 


18. Matter of Rapid ‘Transit R. 
Com’rs, 39 N.Y.S. 750, 5 App.Div. 290; 
In re Kings County El. R. Co., 20 Hun 
217 [dism 82 N.Y. 95]. 


a Report confirmed.—Matter of 
ate Ave. R. Co., 12 N.Y.S: 228, 58 
Hun 609 [aff 32 N.H. 771, 186 BRN ci 
292]. 


_[b] Confirmation refused.—The 
court will not allow a corporation to 
construct a street railroad over a 
roadway which has been improved at 
private expense, when there are other 
roadways which will answer equally 
as well the purposes of the public. 
Matter of Port Chester St. R. Co., 60 
N.Y.S. 160, 43 App.Div. 536 [rearg den 
60 N.Y.S. 1146, 44 App.Div. 630]. 


[c] Where company has not been 
validly incorporated, the court should 
refuse to confirm a report of its com- 
missioners in favor of the construc- 
tion of the road. New York Cable Co. 


a  EEEEEEEEEEE nnn 


306, 49 N.Y.S. 60, 26 App.Div. 608, 23 
App.Div. 472. 


29.- Matter of Thirty-Fourth St. R. 
COL yt NEEL 17252102 INGLY.) 843-40 In re 
Kings County El. R. Co., 82 N.Y. 95 
{aff 20 Hun 217]. 


21. In re Utica Ave. Route, 
N.Y.S. 228, 159 App.Div. 306. 


[a] Evidence held insufficient on 
a motion before the appellate division 
to confirm the report of commission- 
ers recommending the construction of 
a proposed subway railroad over a 
certain route, to show a public ne- 
ecessity which would justify the es- 
tablishment of such route over the 
protest of property owners. In re 
Utica Ave. Route, 144 N.Y.S. 228, 159 
App.Div. 306. 


22. In re Union Hl. R. Co., 19 N.E. 
664, 112 N.Y. 61, 2 L.R.A. 359. 


23. Matter of People’s R. Co., 20 
NEB 36 7912) NY. S78. 
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24. Matter of People’s R. Co., su- 
pra. 
25. Matter of East River Bridge 


Co., 38 N.E. 283, 143 N.Y.:249; In re 
Union Fl. R. Co., 19 N.B. 664, 112 N.Y. 
61, 2)L.R.A. 359; In re Kings County 
H1..R. Co., 82. N.Y.95;. In re Utica, Ave 
Route, 144 N.Y.S. 228, 159 App.Div. 
306. 


26. In re-Union El. R. Co., 19 N.E. 
664, 11:2 N.Y. 61, 2 L.R.A. 359; New 
York Cable Co. v. New York, 10 N.E. 
332, 104 N.Y. 1. 


27. 
25 N.E. 381, 123 N.Y. 351. 


28. In re Rochester Electric R. Co., 
supra. 


29. 
supra. 


*By WILLIAM A. MARTIN (§§ 73-76). 


In re Rochester Electric R. Co., 


nance submitting franchise to popu- 
lar vote.—Where there is no statu- 
tory requirement to that effect, a 
street railway franchise ordinance 
adopted by a majority vote of a city 
council for submission to popular vote 
need not be submitted to the mayor 
for his approval. Meyers v. Knott, 
(174 N.W. 842, 144 Minn. 199, 204. .- 


[b] Statute held not applicable to 
extensions.—A franchise granting the 
right to operate a street railway sys- 
tem on certain streets, and providing 
for extensions of, and additions to, 
such railway system on order or ap- 
proval by the board of commission- 
ers, empowers the city to authorize 
an extension by resolution without an 
additional franchise adopted after 
three readings and sixty days’ sus- 
pension with opportunity for popular 
vote as required by Dallas City Char- 
ter, the right to construct and oper- 
ate an addition or extension being not 
a right to be conferred by a franchise 
within art 2 § 8 subds 1-4, but a priv- 
ilege conferred by the original fran- 
chise. Jones v. Dallas Ry. Co., (Tex. 
Civ.App.) 224 S.W. 807. 


[ec] By-law held not to require con- 
sent of electors.—Where a street rail- 
way company had, by statute, power 
to construct lines of railway along 
such of the streets, roads, and high- 
ways within the limits of a municipal- 
ity as the corporation should direct, 
and the corporation made an agree- 
ment by by-law with the company 
consenting to the exercise by the com- 
pany of their powers over certain 


In re Rochester Electric R. Co., | streets, and covenanting that in cer- 


tain events they would consent to the 
company exercising their powers over 
other streets, such agreement does not 
confer “a right, franchise, or privi- 
lege’ on the company within the 
meaning of B. C. Mun. Clauses Act 


202 [60 CJ.] 


‘and the grant of a franchise to a street railroad with- 


out such consent is invalid.?? To render the consent 
valid there must be a substantial compliance with 
the statutes requiring it, as to placing on file the 
ordinance granting the franchise one week before 
adoption, and publication of notice thereof,?* as to 
the time of calling the election,** giving of notice for 
the time designated in the statute,?° and designating 
a specific route or routes on which it is intended to 
lay the tracks ;#* and when the election is had in con- 
junction with a general city election, the affirmative 
of the proposition must receive a majority of all 
the votes cast at such general election.** It has 
been held, however, that, where the electors of a 
city are invested with the power of extending to a 
street car company the right or privilege of entering 


‘on the streets of the city, an irregular exercise of 


such power will not, under all circumstances, be held 
void.*§ 
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Under a statute providing that, where a railroad has 
been constructed and put in operation for a specific 
length of time, it shall be presumed that the requi- 
site consents of local authorities, property owners, 
and others have béen duly obtained, the fact that 
there is no record of consents in a particular book 
of records does not overcome such presumption 
where there is no statutory requirement that they 
be recorded therein.*® 


[§ 76] 8. Sale to Highest Bidder.*®° The constitu- 
tion or statutes in some jurisdictions require the 
sale of street railroad franchises or privileges in 
the use of.streets to the highest bidder, or, in some 
instances, to the bidder offering to transport passen- 
gers at the lowest rate of fare.44 Where such pro- 
visions exist, the sale of the franchise must be in 
compliance therewith,*? for example, with regard to 
such matters as the petition of abutting owners,** 
the consent of the municipal authorities,** the grant- 


[§ 75] 7. Presumption as to Requisite Consents. 


(1896) § 64, and does not require the 
assent of the electors in accordance 
with that section to render it valid. 
British Columbia Electric Railway 
v. Stewart [1913] A.C. 816; [rev 16 
B.C. 374). 


?2. Baker v. Denver Tramway Co., 
210 BP. 845, 72 Colo. 233, 29 A.L.R. 
1453; Lincoln Traction Co. v. Omana, 
L. & B. Ry. Co., 187 N.W. 790, 108 Neb. 
154, 28 A.L.R. 960; State v. Lincoln 
St. R. Co., 114 N.W. 422, 80 Neb. 333, 
14 L.R.A.N.S. 336 [mod den 118 
N.W. 326, 80 Neb. 352]; Re Stinson, 14 
Ont. W.N. 196. 


33. Long v. City of Shreveport, 91 
So. 825, 151 La. 423 (it is immaterial 
whether publication of the notice that 
the ordinance is on file is made before 
or after the election at which the ordi- 
nance is authorized by the voters). 


34. Meyers v. Knott, 174 N.W. 842, 
144 Minn. 199 (the calling of a spe- 
cial election by city council to be con- 
ducted as required by the general elec- 
tion laws, for submission of a street 
railway franchise ordinance to voters 
of the city for ratification, to be held 
not less than ninety days after filing 
of acceptance of proposed franchise, 
sufficiently complies with L. [1915] 
e 124 [Gen. St. Suppl. (1917) §§ 1639 
—1 to 1639—8]). 


35. State v. Lincoln St. R. Co., 114 
N.W. 422, 80 Neb. 333, 14 L.R.A.N.S! 
336 {mod den 118 N.W. 328, 80 Neb. 
352]. 


36. State v. Lincoln St. R. Co., su- 
pra. 


fa] hus the consent of the elec- 
tors to the occupation of all the 
streets of a city by a street railway 
company, where no termini are men- 
tioned in the notice of the election, 
carries with it no right to the use of 


any street which is not used for the 


construction of the road within a 
reasonable time thereafter. To hold 
that such blanket consent, where no 
termini or route is submitted to the 
electors, confers on the company the 
right to the use and occupation of any 
of the streets which it might at any 
time thereafter select as best suited 
to its interest would be awarding to 
a private corporation a power which 
the people, by their constitution, have 
withheld from the legislature of the 
state and from the municipal author- 
ities whére the streets are located. 
State v. Lincoln St. R. Co., 114 N.W. 


422, 80 Neb. 333, 14 L.R.A.N.S. 336 


[mod den 118 N.W. 326, 80 Neb. 352]. 


37. State v. Bechel,\34 N.W. 342, 
22 Neb. 158. 


88. State v. Citizens’ St. R. Co., 
114 N.W. 429, 80 Neb. 357. 


[a] hus, where the company, un- 
der the belief that it is authorized so 
to do under the vote of the electors, 
expends money in the construction of 
its line, consideration of public policy 
may require the court to protect it 
in the possession and use of its road 
so far as constructed and in opera- 
tion, when its right to the use of the 
streets of the city is brought in ques- 
tion. State v. Citizens’ St. R. Co., 114 
N.W. 429, 80 Neb. 357. 


39. Troy. & No De Ry, CovVvasierL. 
sae 192 N.Y.S. 277 [aff 194 N.Y.S. 


40. Sale of franchises or privileges 
in streets generally see Municipal 
Corporations § 3792. 4 


Sale to general commercial railroad 
see Railroads § 249. 


41. See constitutional and statu- 
tory provisions; and cases infra this 
section. 


[a] Purpose of such provisions is 
to compel a city to make available for 
city purposes, and for the public ben- 
efit, in money, any local railroad fran- 
chise or privilege which is valuable, 
and the amount to be derived from 
the granting of which is likely to be 
increased by its being put up at public 
auction. New Orleans City, ete. R. 
wea Watkins, 21 So. 199, 48 La.Ann. 


[b] Indefinite or unenforceable 
statute.—An act providing for the 
sale of street railroad franchises is 
void, if its meaning cannot be deter- 
mined by any known rules of con- 
struction, or if it is incapable of en- 
forcement. State v. West Side St. R. 
Co., 47 S.W. 959, 146 Mo. 155. 


[ec] Control of city .charter by 
general law.—The city charter of Se- 
attle requiring franchises to be sold 
at public auction to the highest bid- 
der has been superseded by Gen. L. 
(1907) p 192, authorizing Cities to 
grant franchises to street railroads 
and to prescribe the terms thereof. 
Charters adopted by cities‘of the first 
class are subject to, and controlled 
by, general laws.’ Ewing v. City of 
Seattle, 104 P. 259, 55 Wash. 229. 


[d] Mode of acquisition of high- 
way.—A statute authorizing a police 
jury to sell franchises on and across 


public roads and highways to operate 
thereon cars by electricity or motive 
power other than steam applies to the 
public roads without regard to wheth- 
er the right of servitude was required 
by expropriation or by any other mode 
authorized by law, provided always 
that it is a public road or a highway. 
Friscoville Realty Co. v. Police Jury 
of Parish of St. Bernard, 53 So. 578, 
127 La. 318. 


[e] In determining what is street 
railroad within the meaning of these 
statutes it has been held that the 
term is to be given a liberal, and not 
a strict, interpretation. New Orleans 
City, ete., R. Co. v. Watkins, 21 So. 
199, 48 La.Ann, 1550, 


[f] Trunk railroadi—An electric 
company authorized to perform the 
duties of a carrier of freight and pas- 
sengers between two cities in different 
States and all intermediate points is 
a trunk railroad within Const. § 164, 
declaring that no city shall grant any 
franchise to street railroads, gas, wa- 
ter, or certain other corporations, ex- 
cept to the highest and best bidder 
therefor, but that the section shall 
not apply to a trunk railroad. Die- 
bold v. Kentucky Traction Co., 77 S.W. 
674, 117 Ky. 146, 25 Ky.L. 1275, 111 
Am.S.R. 230, 63 L.R.A. 637. 


[g] As to various changes which 
New York statutes relating to the sale 
of franchises have undergone see 


“Kuhn v. Knight, 83 N.E. 293, 190 N.Y. 


339; Adamson v. Nassau Eleetrie R. 
Co., 34 N.Y.S. 1073, 89 Hun 261. 

42. Beekman v. Third Ave. R. Co., 
4% NBS 277,153) INV. 44s) Staress 
Bell, 34 OhioSt. 194; Raynolds y. 
Cleveland, 24 OhioCir.Ct. 215, 


43. Friscoville Realty Co. v. Po- 


‘ 


‘ 


lice Jury of Parish of St. Bernard, 53 © 


So. 578, 127 La. 318. 


[a] Owner of property at end of 
road is not an abutting property own- 
er along the road who may sign a pe- 


tition requesting a police jury to ad- 


vertise and sell a franchise to con- 
struct an electric railway in the road 
under Act (1906) No. 48, authorizing 
police juries to sell franchises for the 
operation of such railways on high- 
ways upon written petition of abut- 
ting property owners along the road. 
Friscoville Realty Co. v. Police Jury 
of Parish of St. Bernard, 53 So. 578, 
127 La. 318. 


44, Abraham yv. Meyers, 28 N.Y.S, _ 


225, 29 Abb.N.Cas. 384. 


[a] Publication of ordinance.— 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ae: 


: 
1 


384); 


ing ordinance,*® notice,*® conditions,*7 and as to the 
award to the best bidder.*® 
bidder is immaterial, and if there is a compliance 
_ with the terms of the sale, the highest bid must be 
- accepted ;*® and a sale is not illegal because it hap- 
pens that one purchaser, without his connivance or 
procurement, and without fraud, collusion, or undue 
influence being shown, is in a position, by reason of 
his situation, to bid a price higher than another; 
and where such conditions are incorporated in the 
_ franchise that in the natural course of things there 
_ will be only one bidder, a sale to him is void as in 
Mere inadvertence or infor- 
mality in the use of words which do not go to the 
substance of the bid will not invalidate the sale,°? 
and in general the duty of the local authorities con- 
sists in deciding which is the best bid within the 
meaning of the statute, without inquiring into the 
motives of the bidder,®? but they have authority to 


effect a private sale.>! 


The consent of the board of aldermen 
to a sale of a street railroad franchise 
is not an alienation or appropriation 
of property of the city, within N. Y. 
Consol. Act (L. [1882] c 410) § 80, 
providing that no resolution or ordi- 
nance shall be adopted, respecting the 
alienation or appropriation of prop- 
erty of the city, until an abstract 
thereof has been published. Abraham 
v. Meyers, 23 N.Y.S. 225, 228, 29 Abb. 
N.Cas. 384. 


[b] Ratification.—A publication of 
the notice inviting bids for the con- 
struction of a street railroad for the 
time and in the manner prescribed by 
statute is sufficient, although made 
by the city clerk without any direct 
authority of the council, especially 
where the council afterward recog- 
nizes and acts upon it. Sloane v. 
People’s Electric R. Co., 7 OhioCir. 
Ct. 84, 3 OhioCir.Dec. 674. 


45. State v. Bell, 34 OhioSt. 194. 


[a] Delegation of authority.—The 
authority delegated to a local legisla- 
tive body by the legislature must be 
substantially pursued, and cannot be 
delegated by it to any board or offi- 
cer; and where an attempt is made 
to delegate such power to a designat- 
ed board which assumes to act by vir- 
tue of the delegated authority, it can- 
not be compelled to accept a bid and 
authorize construction of the road. 
State v. Bell, 84 OhioSt. 194. 


46. Cincinnati Street Railroad 
Company v. Smith, 29 OhioSt. 291. 


47. See cases infra this note. 


[a] MNotice.—Whatever conditions 
the local authorities impose must be 
specified in the notice of sale, and no 
other condition can be inserted in the 
consent and none other exacted or im- 
posed by the officer conducting the 
gale. People v. Barnard, 18 N.E. 354, 
110 N.Y. 548. 


[b] “Further conditions.”—(1) Un- 


der the New York statute, prescrib- 
- ing certain conditions of the sale and 


providing that the local authorities 
may, in their discretion, impose fur- 
ther conditions, the board of alder- 
men may require the purchaser to de- 
posit half the money necessary to 
complete the road (Abraham vy. Mey- 
ers, 23 N.Y.S. 225, 228, 29 Abb.N.Cas. 
(2) but the “further condi- 
tions” are only ejusdem generis with 
those specifically enumerated in the 
statute and do not authorize the local 
authorities to attach additional mone- 
tary conditions to their consent 
(Beekman v. Third Ave. R. Co,, 47 
Ne 277, 153 (N.Y. 144). 


48. See cases infra this note; and 


The personnel of the 


STREET RAILROADS 


ulent.>4 


ing franchise.57 


notes 49-54, 


[a] Term “highest bidder,” as used 
in the provisions under consideration, 
means the highest bidder in money. 
Hart vy. Buckner, 54 BF. 925 [aff 52 EF. 
835] (the sale of the franchise is in- 
valid where the specifications call for, 
and the adjudication is made to, the 
highest bidder in “square yards of 
gravel pavement’’). 


[b] Gowest rate of fare.——A stat- 
ute requiring the letting of the grant 
to the bidder who will carry passen- 
gers at the lowest rate of fare does 
not authorize an ordinance providing 
that the ‘“‘corporation or company of 
individuals that will bid for the low- 
est price of commutation tickets in 
packages, shall be considered the suc- 
cessful bidder.” Cincinnati St. R. Co. 
v. Smith, 29 OhioSt. 291. 


[c] Acceptance of next highest 
bid.—Where the statute provides that, 
in case of default by the highest bid- 
der, the franchise shall be granted to 
the next highest bidder, the accept- 
ance of a bid already made is neces- 
sary in case of default by the highest 
bidder. Pacific Electric R. Co. v. Los 
Angeles, 24 S.Ct. 586, 194 U.S. 112, 48 
L.Ed. 896 [aff 118 F. 746]. 


. 49. Trojan Ry. Co. v. City of Troy, 
109 N.Y.S. 779, 782, 125 App.Div. 362 
Pati S92 Ni 20132195) NoYs 624). 


[a] Thus, where an individual is 
the highest bidder, he is entitled to 
the franchise, although he is himself 
unable under the law to construct and 
maintain the road, as he can either 
organize a corporatiomw to construct 
and maintain it, or can assign his bid 
to another, who will do so. Trojan R. 
Co. v. Troy, 109 N.Y.S. 779, 125 App. 
nee 362 [aff 89 N.B. 11138, 195 N.Y. 


50. Johnson v. New Orleans, 29 So. 
355, 105 La. 149. 


51. Friscoville Realty Co. v. Po- 
lice Jury of Parish of St. Bernard, 53 
So. 578, 127 La. 318. 


52. Beekman v. Third Ave. R. Co., 
47 N.E, 277, 153 N.Y. 144; Compton 
v. Johnson, 9 OhioCir.Ct. 532, 6 Ohio 
Cir:-Dec. 110; ‘Simmons v. Toledo, 5 
OhioCir.Ct. 124, 3 OhioCir.Dec. 64. 


Compton y. Johnson, 9 OhioCir. 
Ct. 532, 6 OhioCir.Dec. 110; Knorr v. 
Miller, 5 OhioCir.Ct. 609, 3 OhioCir. 
Dec. 297 [aff 11 OhioDec. (Reprint) 
165, 25 Cine.G.Bul. 128]. See Galla- 
gher v. Johnson, 11 OhioDec. (Re- 
print) 840, 30 Cine.L.Bul. 139 (a pro- 
posal cannot be rejected by the city 
council on the ground that it is not 
made in good faith, except for things 
done and said by the bidder in the 


Renewals and extensions, 
statutes of this nature do not apply to an extension 
of a line of road already in operation,®® or a renewal 
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reject a bid which they find to be frivolous or fraud- 


Adjustment or modification of franchises. A pro- 
vision of the character under eonsideration does not 
apply to an ordinance for the purpose of adjusting 
existing franchises so that they shall be uniform in 
terms and expire simultaneously, but which does not 
propose to extend operations to any street or portion 
of any street on whieh operations were not at the 
time conducted.®®> So it has been held not to apply 
to an arrangement for the purpose of relocating the 
track of a railroad under an existing franchise for 
the benefit of the city and traveling public °* or mere 
mcdification in a detail of the execution of an exist- 


It has been held that 


council’s presence, and its inquiry 
must be confined to the question of 
whether he withdraws his bid or in- 
tends to comply with its terms). 


54. Compton v. Johnson, 9 OhioCir. 
Ct. 532, 6 OhioCir.Dec. 110. 


[a] One bidder cannot enjoin sale 
on the ground that his was the high- 
est bona fide bid made on the day of 
the sale, unless he shows that no bid 
made thereafter was a legitimate and 
binding offer. Southern Boulevard R. 
Co. v. People’s Traction Co., 39 N.Y.S. 
266, 5 App.Div. 330 [aff 39 N.Y.S. 266, 
16 Misc. 263]. j 


55. Poggel v, Louisville Ry. Co., 
10 S.W.(2d) 205, 225 Ky. 784. 


56. Wocdall v. South Covington & 
eee Ry. Co., 124 S.W. 843, 137 Ky. 


[a] §Tiustration.—Where a street 
railroaa company having a franchise 
to operate in a city was granted by 
the city, through its council, the right 
to lay its tracks and operate its cars 
on a street not before used by it, in 
consideration of which it gave up the 
use of two other streets, and conveyed 
to the city a piece of land abutting on 
the streets to which the tracks were 
moved for the purpose of widening it, 
this did not amount to the granting 
of a new franchise to the company 
which was required to be advertised 
and sold under Const. § 164, requiring 
cities to award franchises to the high- 
est bidder. Woodall v. South Coving- 
ton & C. St. Ry. Co., 124 S.W. 848, 137 
Ky. 512, 


57. Woodall v. South Covington & 
Cc. St. Ry. Co., supra. But see Buckner 
Vv. Hart, 52) E. 1835,, Catt, 64 sR O25 
(where, under La, L. [1888] No. 135, 
providing that the council shall not 
have power to “dispose of any street- 
railroad franchise except after at 
least three months’ publication of the 
terms and specifications of said fran- © 
chise,” and after adjudication of the 
same to the highest bidder at public 
auction, as provided for by § 21 of the 
city charter, it was held that, after 
a regular adjudication to defendant of 
a franchise embracing certain streets, 
the council could not, by simple agree- 
ment' with defendant, without read- 
vertisement or any new public auc- 
tion, change the route so as to em- 
brace sixteen blocks not included in 
the original franchise). 


58 Kuhn v. Knight, 101 N.Y.S. 1, 
115 App.Div. 837 [aff 33 N.E. 293, 190 
N.Y. 339]; Smith v. Buffalo, 100 N.Y. 
S. 922, 51 Misc. 244. Compare Beek- 
man v. Third Ave. R. Co., 47 N.E. 277, 
153 N.Y. 144 (where it seems to be 
assumed that the statute requires the 
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+ 


of the right to operate a street railroad at the ex- 
piration of the term fixed by the franchise.°° 


In order that the grant 
of a street franchise to a street railroad company 
may become operative and binding, it must be ac- 
cepted by, or on behalf of, the company®? within 
the time, if any, specified in the grant,°+ in which 
case it becomes a binding contract between the com- 


[§ 77] 9. Acceptance.* 


sale to the highest bidder of a fran- 
chise for an extension of an existing 
line, and where it was held that a 
valid sale of more than one extension 
of an existing street surface railroad 
at the samme sale, to be struck off upon 
one bid, when the extensions are sep- 
arated from each other in such a way 
that they can only be operated to- 
gether over the line of the existing 
railroad). 


59. Clement v. Cincinnati, 9 Ohio 
Dec. (Reprint) 688, 16 Cine.L.Bul. 355; 
Haskins v. Cincinnati Consol. St. R. 
Co., 7 OhioDec. (Reprint) 7138, 4 Cine. 
L.Bul. 1126. 


60. U.S.—City R. Co. v. Citizens’ 
SAO od Tho Ct. 6008 21 66" Usa cb b1, 
41 L.Ed. 1114. , 


Ill.—Venner v. Chicago City R. Co., 
86 N.E. 266, 236 Ill. 349. 


Mich.—Niles v. Benton Harbor-St. 
Joe. R., ete., Co., 117 N.W. 937, 154 
Mich. 378. 


Minn.—fInternational Lumber Co. 
v. American Suburbs Co., 1387 N.W. 
395, 119 Minn. 77. 


Ohio.—Hattersly v. Waterville, 26 
OhioCir.Ct. 226. 


Pa.—Williams Valley R. Co. v. Ly- 
kens, etc., St. R. Co., 1 Dauph.Co. 225. 


Wis.—State v. Milwaukee, etc., R. 
Co., 92 N.W. 546, 116 Wis. 142. 


And see cases infra note 62. 


[a] Until acceptance, an ordinance 
granting the right to a street railroad 
company to occupy certain streets 
amounts to nothing more than a pro- 
posal and is without force and effect 
except as an offer to grant the use 
of the streets provided the company 
consented in writing to the condi- 
tions imposed. International Lumber 
Co. v. American Suburbs Co., 187 N. 
W. 395, 119 Minn. 77, 


[b] Sufficiency of acceptance.— 
(1) An acceptance may be consum- 
mated for, and on behalf of, the cor- 
poration by its board of directors, 
and, when so consummated, is bind- 
ing on the stockholders. Venner v. 
Chicago City R. Co., 86 N.E. 266, 236 
Ill. 349. (2) A written acceptance 
which is signed in the name of the 
company by its president and secre- 
tary, accompanied by the seal of the 
company, is prima facie an acceptance 
by the company (Niles v. Benton Har- 
bor-St. Joe R., ete., Co., 117 NW. 
937, 154 Mich. 378); (8) and, in the 
absence of a formal resolution, the 
acceptance may be shown by action 
constituting an actual practical ac- 
eceptance (City R. Co. v. Citizens’ St. 
Heme Opel Sat. Cosy GO US. LOD G41. 
L.Ed. 1114). 


61. Williams Valley R. 
kens;, ete, st. Ri Cojo 1 
(Pa.) 225. 


[a] Whus, where the ordinance 
provides that, before the privileges 
granted shall be enjoyed, the company 
shall within thirty days signify in 
writing its acceptance of the ordi- 
nance, the company will be allowed 


Co. v. Ly- 
Dauph, Co. 


STREET RAILROADS’ 


irregular.°* 


the full thirty days to file the ac- 
ceptance; and where there is no ob- 
jection by the body passing the ordi- 
nance, the company will not be en- 
joined from building its road on ac- 
count of its failure to file such ac- 
ceptance before commencing work. 
Williams Valley R. Co. v. Lykens, 
etc., St. R. Co., 1 Dauph.Co. (Pa.) 225. 


62. U.S.—Chicago v. Sheldon, 9 
Wall. 50,19 L.Ed. 594; State of Wash- 
ington v. Seattle & R. V. Ry. Co., 1 
F.(2a) 605; New York Underground 
R. Co. v. New York, 116 F. 952 [aff 
24 S.Ct. 494, 193 U.S. 416, 48 L.Ed. 
733]; Louisville Trust Co. v. Cincin- 
nati, 76 F. 296, 22 C.C.A. 334 [cert den 
17 S.Ct. 995, 164 U.S. 707, 41 L.Ed. 
1183]; Africa v. Knoxville, 70 F. 729; 
Coast Line R. Co. v. Savannah, 30 F. 
646. 


Ark.—Little Rock R., etc., Co. v. 
North Little Rock, 88 S.W. 826, 1026, 
76 Ark. 48. 


Ga.—Macon Ry. & Light Co v. 
Corbim, 126°:S.B: 305, 155 °+Ga.) 197: 


Ill.—City of Springfield v. Gillespie, 
1670 NE: oon, 335. Ill. 38385) People _v. 
Chieaso City Ry Cos, 1555 NUE: olSi; 
324 Ill. 618; Chicago City Ry. Co. 
v. City of Chicago, 154 N.E. 112, 323 
Ill. 246 [aff 238 Ill. App. 402]; Canton 
v. Illinois Cent. R. Co., 111 N.E. 1007, 
272 Ill. 306; Peoria Ry. Co. v. Peoria 
Ry. Terminal Co., 96 N.E. 689, 252 
Ill. 73; Harvey v. Aurora, etec., R. Co., 
57 N.E. 857, 186 Ill. 283. 


Ind.—State v. Vincennes Traction 
Co., 117 N.E. 961, 187 Ind. 291; West- 
ern Paving, ete., Co. v. Citizens’ St. 
R. Co., 26 N.E. 188, 28 N.E. 88, 128 
Ind. 525, 25 Am.S.R. 462, 10 L.R.A. 
770; Hichels v. Evansville St. R. Co., 
78 Ind. 261, 41 Am.R. 561; indian- 
apolis, etc., R. Co. v. New Castle, 87 
N.E. 1067, 43 Ind.App. 467; Columbus 
St. R., ete., Co. v. Columbus, 86 N-E. 
83, 43 Ind.App. 265. 


Iowa.—Van Horn vy. City of Des 
Moines, 191 N.W. 144, 195 Iowa 840. 


Ky.—Poggel v. Louisville Ry. Co., 
10 S.W.(@2d) 805, 225 Ky. 784. 


Mich.—Monroe v. Detroit, ete, R. 
Co.,, 158 N.We 669, 187 Mich. 364; 
Grosse Pointe Tp. v. Detroit, ete, R. 
Co., 90 N.W. 42, 130 Mich. 368. 


Mo.—State v. Corrigan Consol. St. 
R. Co., 85 Mo, 263; 55° Am-R. 861. 


N.J.—Borough of Merchantville v. 
Camden, 113 A. 136, 95 N.J.Law 511; 
State v. Bridgeton, etc., Traction Co., 
43 A, 715, 62 N.J.liaw 592, 45 L.R?A. 
Sot; »AsSbury ht Park. ete. /R.iGor 
Neptune Tp., 67 A. 790,73 N.J.Hq. $23 
[mod 74 A. 998, 75 N.J.Eq. 562]. 


N.Y.—New York v. New York City 
Ri¥ Cos 86s IN E565; 198i INOY.. b4a. 
City of Buffalo v. International Ry. 
Co., 239 N.Y.S. 118, 185 Mise. 497%: 
City of New York v. New York City 
Ry. Co., 117 N.Y.S. 919 [rev on other 
grounds 123 N.Y.S. 132, 188 App.Div. 
131, and 123 N.Y.S. 186, 188 App.Div. 
138. (aff 96 N.E, 1112, 203 N.Y. 593)]. 


Ohio.—Elyria v. Cleveland, S. W. & 
Col. Ry., 8 OhioN.P.N.S. 85; Wood- 


*By HENRY H. SKYULES (§ 77). 
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pany and the granting power.°? If the company ac- — 
cepts and avails itself of the grant, it cannot ques- 
tion the validity thereof,*® nor can the city, after 
the company has made a large expenditure of money, 
in pursuance of the grant, repudiate the action of 
its council on the ground that their proceedings were 


[§ 78] 10. Conditions or Reservations*—a. Fran- 


land Avenue, ete., St. R. Co. v. Cleve- 
land, 7 OhioN.P.N.S. 161. 


Pa.—Carlisle & Mechanicsburg St. 
R.'Co.’s, App., 91 A. 959, 245 Pa. 561; 


‘Plymouth Tp. v. Chestnut Hill & N. 


Ry. Co., 32 A. 19, 168 Pa. 181; Nor- 
ristown v. Norristown Pass. Ry. Co., 
23 A. 1060, 148 Pa. 87; Carlisle & 
Mechanicsburg St. Ry. Co.’s Appeal, 
54 Pa.Super. 311; Hannum v. Media, 
ete:, Electric’ R. €o., 8 Del.€o. 91: 


S.C.—State v. Broad River Power 
Co., °153°S:E,,537, 157° S.C. i [eertadism 
50 S:Ct. 401, 281 U.S. 537, 74 L.md: 
1023, 51 S.Ct. 38,-94, 282 U.S. 187, 795, 
1). Td. 284) 7s memset ‘City os 
Spartanburg v. South Carolina Gas 
& Hlectric Co., 125-8... .295,. 130 SiC} 
125; Thomas v. Spartanburg Ry. Gas 
oa Electric Co., 103 S.E. 149, 114 S.C. 
74. > 


Va.—Ex parte Norfolk Ry. & Light 
Co., 128 S.E. 602, 142 Va. 323; Vir- 
ginia Ry. & Power Co. v. City of 
Richmond, 106 S.E, 529, 129 Va. 592: 


W.Va.—Wheeling, ete, R. Co. v. 
Triadelphia, 52 S.E. 499, 58 W.Va, 487, 
4 L.R.A.N.S. 321. 


Wis.—Wright v. Milwaukee Elec- 
tric R., etc., Co., 69 N.W. 791, 95 Wis. 
29, 60 Am.S.R. 74, 36 L.R.A. 47. 


[a] Thus, where an ordinance giv- 
ing the right to a street railroad com- 
pany to maintain single or double 
tracks is passed pursuant to general 
powers conferred by the legislature, 
it becomes in its nature upon ac- 
ceptance by the company a contract 
right, alike binding upon the state, 
municipality, 
Vincennes v. Vincennes Traction Co., 
120 N.E. 27, 187 Ind. 498. 


Cross references: 


Acceptance of charter as contract see 
supra § 9. 

Franchise as contract in general see 
Franchises § 82. 


Sag NE ss of obligation of contract 
vis 
eeu Wan as to paving see infra 


Repeal or revocation of grant see 
infra § 124. 


68. People v. Suburban R. Co., 53. 
N.E. 349, 178 Ill. 594, 49 LRA. 650; 
Doane v. Lake St. El. R. Co., 46 N.EL 
520, 165 Ill. 510, 56 Am.S.R. 265, 36 
L.R.A. 97; Hattersly v. Waterville, 
26 OhioCir.Ct. 226. 


[a] As to publication.—If a street 
railroad company avails itself of the 
grant of a franchise, it cannot claim 
that, at the time of acceptance, the 
franchise ordinance had not been pub- 
lished and gone 
publication relates back to the time 
that the ordinance was accepted. 
eee v. Waterville, 26 OhioCir. 


Estoppel as to condition imposed 
by grant see infra § 81. 


64. Mill Creek Valley St. R. Co. v. 
Carthage, 18 OhioCir.Ct. 216, 9 Ohio 
Cir.Dec. 833. 


*By WILLIAM A. MARTIN (S§ 78-80). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


and utility. City of 


into effect, as the 


it 
+ 


eae At 


"ey ANY fA 


eae NNT et eet 


W 


‘s 


sey. ee. eT ee. ee ere 


\ 


~~ ee 


ST NN eee AN Ne Re ee a ee ay eae 


Se et ee RTE NNT 


a ee a Vee Ra Ne. pe ee ees 


ees z a e 


§§ 78-79] 


chise or Privilege for Use of Street or Road—(1) 
Power To Impose—(a) In General.*® 
municipal authorities are given the power to grant 
or to withhold their consent to the construction of 
street railroads in the city streets,°® they may, sub- 


STREET RAILROADS 
Where the 


| terfere.?? 


ject to limitations hereinafter considered,** impose 


such conditions upon which their consent will be 
given as they see fit,°* more particularly where they 
are authorized to give their consent upon such terms 
and conditions as they may deem for the best inter- 
ests of the public,®® or are otherwise expressly au- 
thorized to impose terms and conditions,’° and the 


company must accept the franchise or consent upon 


65. 


General right of state or municipal- 
ity to impose conditions on use of 
pe see Municipal Corporations § 

T2. 


66. See supra § 38. 


67. See infra § 79. 


68. Ark.—Bain.v. Ft. Smith Light 
& Traction Co., 172 S.W. 843, 116 Ark. 
125, L.R,.A.1915D 1021; Little: Rock 
R., etc., Co. v. North Little Rock, 88 
S.W. 826, 1026, 76 Ark. 48. 


Cal.—Simoneau vy. Pacific Electric 
Hey Coy look. 544, £66" 'Cal.”'264, 49 
L.R.A.N.S. 737; City of Albany v. 
United States Fidelity & Guaranty 
Co., 176 P. 705, 38 Cal.App. 466. 


Conn.—City of Hartford v.. Con- 
ea Co., 140 A. 734, 107 Conn. 


Ga.—Georgia Ry. & Power Co. v. 
Railroad Commission of Georgia, 98 
S.E. 696, 698, 149 Ga. 1. 


Ill.—Chicago City Ry. Co. v. City 
om Ohicagso, 154 2N E112) 323 0 EIN: 
246; People v. Chicago Rys. Co., 110 
INGE oO 4, oO Li. 278s) = Chica ro City 
Ry. Co. v. South Park Com’rs, 101 
N.E. 201, 257 Ill. 602; West Chicago 
St. Ry Co. vie CIE; ‘of Chicago, 53 
N.E. 112, 178 Ill. 3389; Byrne v. Chi- 
cago Gen. Ry. Co., 48 N.E. 7038, 169 
fll. 75; Chicago City Ry. Co. v. City 
of Chicago, 238”IllApp. 402 [aff 154 
NIE 112,323 Tl. 246]. 


Ky.—Scott v. Mayfield, 155 S.W. 
376, 153 Ky. 278. 


Mich.—City of Detroit v. 
City Ry. Co., 37 Mich. 558. 


Mo.—Southwest Missouri R. Co. v. 
Public Service Commission, 219 S.W. 
380, 281 Mo. 52; City of St. Louis v. 
Public Service Commission, 207 S.W. 
799, 276 Mo. 509; Kansas City v. Kan- 
sas City Belt'R. Co., 86 S.W.'190, 187 
Mo. 146; St. Louis & Meramec River 
R. Co. v. City of Kirkwood, 60 S.W. 
110, 159 Mo. 239, 252, 538 TERA. 300; 
Grand Avenue R. Co. v. Citizens’ 13% 
Co., 50 S.W. 305, 148 Mo.. 665. 


N.J.—Borough of Merchantville v. 
Camden, etc., R.'Co.,' 113. A... 136, 95 
N.J.Law 511; Grey v. New York & 
P. Traction Co., 40 A. 21, 56 N.J.Eq. 
463. 


N.Y.—Kittinger v. Buffalo Traction 
Co., 54 N.E. 1081, 160 N.Y. 377; Peo- 
ple v. Barnard, 18 N.E. 354, 110 N.Y. 
548; People ex rel. South Shore Trac- 
tion Conv. Pe ee 118 N.Y.S. 248, 133 
App-Div. 556 [aff 89 N.E. 459, 196 
ING Y (2h 21s seouth Shore Traction Co. v. 
Village of Patchogue, 102 N.Y.S. 78, 
116 App.Div. 424; South Shore Trac- 
tion Co. v. Brookhaven, HOD INT YeSs 16; 
116 N.Y.App.Div. 924; Peo. v. North 
Tonowanda, 126 N.S, 186, 70 Misc. 
91: In re Union R. Co., P.U.R.Annot. 
1916F 773. 


Ohioi—Kinsman4 St. R. ~Co.; vs 
Broadway, etc., R. Co., 36 OhioSt. 239; 


Detroit 


Abutting owner see supra § 63.] 


Hattersly v. Waterville, 26 OhioCir. 
Ct. 226; Elyria v. Cleveland, etc., Ry. 
Co., 8 OhioN.P.N.S. 85. 


Pa.—Valley Rys. v. Borough of 
Mechanicsburg, 108 A. 629, 265 Pa. 
222; McKeesport v. McKeesport & R. 
Pass Ry: Co,., 97 A. 184252 Par 142: 
Appeal of Carlisle & M. S. Ry. Co., 91 
A. 959, 245 Pa. 561; Minersville Bor- 
ough v. Schuylkill Electric R.°-Co., 54 
A. 394, 205 Pa. 394; 
Chestnut - Hill, ete., R. Co., 32 ‘A. 19, 
168 Pa. 181; Allegheny City v. Mill- 
vaille, etc., Ry. Co., 28 A. 202, 159 Pa. 
411; Appeal of Carlisle & Mechanics- 
burg St. Ry. Co.,°54 Pa.Super. 311; 
Cochranton Borough v. Cochranton 
Telephone Co., 41 Pa.Super. 146; Mc- 
Keesport v. Pittsburg R. Co., 12 Pa. 
Dist. 541; Carlisle Borough v. Cum- 
berland Valley Electric Pass. R. Co., 
8 Pa.Dist. 497, 22 Pa.Co. 221;  Ply- 
mouth Tp. v. Chestnut Hill & CR, 
Co., 4 Pa.Dist. 8, 15 Pa.Dist. 442; Ash- 
land Borough v. Ashland, etc., R. Co., 
27 Pa.Co. 346; Hannum vy. Media, etc., 
Electric R. Co., 8 Del.Co. 91. 


Tex.—Texarkana Gas, etc., Co. v. 
Texarkana, 123 S.W. 213, 58 Tex.Civ. 
App. 109. 


Vt.—City of Barre v. Barre & M. 
Traction Co., 92 A. 237, 88 Vt. 304. 


Va.—City of Portsmouth vy. Virgin- 
ia ee. & Power Co., 126 S.E. 362,141 
Va. 54. 


Wis.—Oshkosh v. Eastern Wiscon- 
sin Electrie Co., 178 N.W. 308, 172 
Wis. 85 


Can.—British Columbia Electric R. 
Co. v. Vancouver, etc., R., etc., Co., 48 
Can.S.C. 98. 


Man.—Winnipeg v. Winnipeg Elec- 
tric R.-Co., 20 Man. 337. 


Ont.—Hamilton v. Hamilton St. R. 
Co., 10 Ont.L. 575, 6 Ont.W.R. 206. 


[a] Reason for rule—(1) ‘Be- 
cause the city had the absolute and 
exclusive right to exclude the roads 
from the city entirely, it might admit 
them upon such terms and conditions 
as it deemed proper; . the great- 
er power to exclude them included the 
incidental right to admit them upon 
such terms and conditions as it might 
deem best.” City of St. Louis v. 
Public Service Commission, 207: S.W. 
799, 276 Mo. 509, 519. (2) “The right 
to consent to the use of the streets 
for street railway purposes embraces 
necessarily the right to consent con- 
ditionally,—to consent with limita- 
tions, restrictions, and reservations.” 
Mercantile Trust, etc., Co. v. Collins 
Park, etc., R. Co., 101 F. 347, 351. 


{[b] legislature cannot dictate 
conditions to be imposed in giving the 
consent provided for by Const. art 3 
§ 18, as supplemented by Railroad L. 
(LL. T1890] p 1108 c 565, as amended 
by L. [1907] p 203 c 156 § 1) § 91, be- 
fore conatrac lon of a street railroad. 
People ex rel. South Shore Traction 
Co. v. Willcox, 118 N.Y.S. 248, 133 


the conditions so imposed or not at all.74 
as the discretion vested in the municipality as to such 
reservations and conditions is fairly and honestly 
exercised, it is not the province of the courts to in- 


[§ 79] (b) Limitations. 
is given to municipal corporations to prescribe terms 
and conditions upon which a street railroad shall be 
constructed and operated, the power of the munici- 
pal corporation is not unlimited.7? It cannot impose 
terms and conditions against public policy,’4 or 


Plymouth Tp. v.-: 
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So long 


Although express power 


See 556 [aff 89 N.E. 459, 196 N. 


69. Byrne v. Chicago Gen. R. Co., 
43 °N.Bz2 703, 169 Tile. 753. @itizens’ 
Horse R. Co. v. Belleville, 47 Ill.App. © 
388 [rev on other grounds 38 N.E. 
584, 152 Ill. 171, 26 L.R.A. 681]; Wor- 
cester v. Worcester Consol. St. R. Cos, 
78 N.E. 222, 192 Mass. 106. 


[a] “Restriction” held equivalent 
to “condition.”—Under a statute au- 
thorizing the board of aldermen and 
selectmen of towns to grant original 
locations to street railroad companies 
subject to such restrictions as it 
deems the public interest requires, 
the word “restriction,” as so used, is 
the legal equivalent of ‘‘condition,’ 
and therefore authorized the board to 
impose limitations on the full and un- 
qualified enjoyment of the right to 
use the streets so granted. Wor- 
cester v. Worcester Consolidated St. 
Ry. Co., 78 N.H. 222, 192 Mass. 106. 


70. Blair v. Chicago, 26 S.Ct. 427, ° 
201 U.S. 400, 50 L.Ed. 801; Louisville 
Trust Co. v. Cincinnati, 76 F. 296, 22 
C.C.A. 334. 


Plymouth Tp. v. Chestnut Hill 
SoaN.  tyia CO 82 A LO, lGgu ase Pets 
Appeal of Carlisle & Mechanicsburg 
Street Ry. Co., 54 Pa.Super. 311. 


[a] If company considers condi- 
tions attached unreasonable, its only 
remedy is to refuse to accept the 
franchise or consent. Peo. v. North 
Ree isa 126 N.Y.S. 186, 70 Misc. 
ya 


72. Byrne v. Chicago Gen. R. 
48 N.E. 708, 169 Ill. 75. 


73. Elyria v. Cleveland, ete., Ry. 
Co., 8 OhioN.P.N.S. 85. A 


74. City of Hartford v. Connecti- 
eut:Co., 140 AL 73845) 107 -Conne y3nies 
Chicago Gen. R. Co. v. Chicago, 52 N. 
E. 880, 176 Ill. 253, 68 Am.S.R. 188, 
66 L.R.A. 959; Raynolds v. Cleveland, 
2 OhioCir.Ct.N.S. 139; Elyria v. Cleve- 
lane etc., Ry. Co., 8 OhioN.P.N.S. 85, 


“Terms and conditions which would 
contravene the policy of the law as 
shown by all legislation on this sub- 
ject were not warranted.” Elyria v. 
Cleveland, etc., Ry. Co., supra. 


[a] - Thus (1) a municipality has 
not the right to determine the meth- 
od in which differences between the 
company and its employees should be 
settled (Raynolds v. Cleveland, 2 Ohio 
Cir.Ct.N.S. 139), (2) nor by ordinance 
reserve the right to purchase at a 
future date (Raynolds v. Cleveland, 
supra), (3) these matters being con- 
trary to the spirit of the law (Rayn- 
olds v. Cleveland, supra). *(4) This 
holding is based upon the fact that 
such terms and conditions tend to 
keep persons from bidding and to in- 
crease the rate of fare. Elyria v. 
Cleveland, etc., R. Co., 8 OhioN.P.N.S. 
85. 


Co;; 


_territorially.®° 


wait 
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which are forbidden by,’® or conflict with,”® statu- 
tory enactments, nor can it impose conditions which 
are inconsistent with the rights granted to the com- 
pany by the legislature’? or inconsistent with re- 
strictions already placed on the company by the leg- 
islature.?7® Further, the condition or restriction 1m- 
posed must be one within the scope of the legislative 
power of the municipality.7® For example, it can- 
not impose a restriction which would operate extra- 
So, where the power of the munici- 
pality to grant the right to operate a railroad’ is con- 
ferred by the legislature, it can grant such right only 
in the manner and on the conditions prescribed by 
the statute conferring the power.*! <A constitutional 


‘provision prohibiting the legislature from passing 


any law granting the right to construct and operate 
a street railroad within any city without first ac- 
quiring the consent of such city does not, through the 
implied right of the city to impose conditions upon 
its consent, confer upon the city authority, by means 
of conditions imposed, to draw under its dominion 
subject matter not otherwise within its jurisdic- 
tion.82 For example, it cannot, by means of condi- 
tions, limit, control, or interfere with the police 
power,®? or limit the taxing power of the legisla- 
ture,§* or require the performance of a forbidden 
ache: ° ; 


75. Chicago Gen. Rs Co. v. Chicago, 79. 


STREET RAILROADS 


City of Arcata v. Green, 106 [a] 


BUS | 9,2 tae ein Mad On can 


Conditions subsequent. A distinction is drawn be- 
tween conditions precedent and conditions subse- 
quent, in decisions which hold that, where the consent 
is granted upon conditions subsequent, such condi- 
tions must be reasonable and within the power of 
the company to perform.’® 
sumption is in favor of the validity of the subsequent 
condition imposed, on the assumption that the mu- 
nicipal authorities have acted properly and in good 
faith.87 But it is a matter over which the courts 
have jurisdiction, and any municipal action relating 
thereto which is arbitrary, oppressive, or confisca- 
tory will be declared void.*§ 


[§ 80] (2) Necessity of Incorporation in Franchise 
Ordinance. Conditions imposed by statute need not 
be embodied in the franchise ordinance in order to 
be binding upon the company.®® ‘ 


[§ 81] (3) Acceptance and Estoppel.*°° The pow- 
er of the city to prescribe terms on which street rail- 
way companies may lay tracks in the streets and 
operate them necessarily implies the power of the 
company to agree to sueh terms not in violation of 
law or public policy.2t| The company by accepting 
the grant estops itself from questioning the reason- 
ableness of the conditions imposed,®? or from attack- 
ing the condition imposed as ultra vires while as- 


As otherwise expressed, where 
a street railroad’s contract with a 


In such case the pre-- 


52 N.B. 880, 176 Ill. 253, 68 Am.S.R. 
188, 66 L R.A. 959; Byrne v. Chicago 
Gen. R. Co., 48 N.E. 703, 169 Ill. 75. 


76. People v. Willcox, 89 N.E. 459, 
196 N.Y. 212. 


[a] Public Service Commissions 
Law.—People v. Willcox, 89 N.E. 459, 
196 N.Y. 212. 


77. City of Hartford v. -Connecti- 
cut Co., 140 A. 734, 107 Conn. 312; 
People v. Kennedy, 89 N.Y.S. 603, 97 
App.Div. 103; State v. Dayton Trac- 
tion Co., 18 OhioCir.Ct. 490, 10 Ohio 
Cir.Dec. 212; Elyria v. Cleveland, ete., 
Ry. Co., 8 OhioN.P.N.S. 85; Plymouth 
Tp. v. Chestnut Hill, ete., R. Co., 4 
Pa.Dist. 8, 15 Pa.Co. 442. 


[a] Thus (1) a municipality may 
not grant permission upon the con- 
dition that the company does not ex- 
ercise one of its corporate powers, 
and therefore a condition or regula- 
tion that the company cannot carry 
freight is void. State v. Dayton 
Traction Co., 18 OhioCir.Ct.N.S. 490, 
10 OhioCir.Dec. 212. (2) And where 
a street railway under a legislative 
franchise has a vested right to con- 
tinue its line across a parkway sub- 
ject to the provision of a statute giv- 
ing the city, commissioner of parks 
the exclusive power to determine the 
particular .location of any railroad 
tracks thereafter to be placed upon 
the parkway, and providing that no 
such railroad shall be placed on any 
parkway or avenue without the con- 
sent of the commissioner of parks, 
the commissioner has no power to im- 
pose as a condition to a permit to 
cross the parkway that the company’s 
ears should not be run in trains op- 
erated by steam, electricity, or other 
power. The determination of how the 
company shall discharge its duties to 
the public in the operation of its lines 
is wholly outside of the scope of his 
office. Peo. v. Kennedy, 89 N.Y.S. 6038, 
97 App.Div. 1038. 


78. Elyria v. Cleveland, etc, R. 
Co., 8 OhioN.P.N.S. 85. 


eee 


PLS86, 1665Cal. 17595 
80. City of Arcata v. Green, supra. 


[a] Thus a city cannot exact 
from the grantee of a franchise to lay 
tracks, ete., an undertaking condi- 
tioned on the completion of the road 
between outlying towns and through 
the city within a certain time. City 
Gf evcake v. Green, 106 P. 86, 156 Cal. 
159. 


{b] Condition invalid in toto.— 
Where a eity grants a franchise to 
lay street railroad tracks, and exacts 
from the granteé an undertaking con- 
ditioned on the completion of the road 
between outlying towns and through 
the city, and the undertaking is void 
because the restriction operates ex- 
traterritorially, the condition is not 
severable so that it could be held 
good as to the part of the road run- 
ning through the city, especially in 
view of the provision of the granting 
ordinance, declaring that it was not 
intended to grant a franchise for a 
street railroad within the limits of 
the city. City of Arcata v. Green, 106 
P. 86,,156 Cal: 759. 


81. Beekman v. Third Ave. R. Co., 
47 N.E. 277, 153 N.Y. 144; In re Kings 
County Bl, R. Co.,) 13 -N.H. 18; 105' N. 
Y. 97; City of New York v. New York 
City Ry. Co., 122 N.Y.S. 457. 


€2@. Southwest Missouri R. Co. v. 
Public Service Commission, 219 S.W. 
380, 281 Mo. 52. 


83. Southwest Missouri R, Co. y. 
Public Service Commission, supra. 


84 Southwest Missouri R. Co. v. 
Public Service Commission, supra. 


85. Southwest Missouri R. Co. vy. 
Public Service Commission, supra. 


86. Borough of. Swarthmore v. 
Philadelphia Rapid Transit Co., 124 
A, 343, 280 Pa. 79, 38 A.L.R..128:; Val- 
ley Rys. v. Borough of Mechanics- 
burg, 108 A. 629, 265 Pa. 222; Minl- 
creek Tp. v. Erir Rapid Transit St. 
R. Co., 64 A. 901, 216 Pa. 182. 


*By HENRY H. SKYLES (§§ 81, 82). 


city makes the railroad’s right to use 
streets dependent on a condition sub- 
sequent, it must appear that the city, 
when it attempts to impose new ob- 
ligations, is acting reasonably. Bor- 
ough of Swarthmore v. Philadelphia 
Rapid Transit Co., 124 A. 343, 280. Pa. 
(9,33 AER. 128. 


[b] Rule applied.—Where a town 
has granted a franchise to a street 
railway company to lay its tracks on 
a public road, with a condition subse- 
quent that when required by the 
township it should remove its track 
from the side to the center of the 
road, the township cannot, after the 
construction of the road, declare a 
forfeiture of the franchise, where it 
appears that it was impossible for 
the company to fulfill the condition 
by reason of the refusal of the own- 
ers of land abutting on one side of the 
road to give their consent to the con- 
struction of the railway in the center 
of the road. Millcreek Tp. v. Erir 
Rapid Transit St. R. Co., 64 A. 901, 
216) Pa. 232. 


87. Valley Rys. v. Borough of 
Mechanicsburg, 108 A. 629, 265 Pa. 
222; Millcreek Tp. v. Erir Rapid 
Transit St. R. Co., 64 A. 901, 216 Pa. 
132; McKeesport v. McKeesport & 
Ro. P. Ry.-Col, 97 Av 284,252 Pal 4? 
Conshohocken Borough v. Consho- 
Boer eE Electric Light Co., 29 Pa. Su- 
per. s 


88. Valley Rys. v. Borough of 
Hiern age ges 108 A. 629, 265 Pa. 


89. General Electric R. Co. v. Chi- 
cago City R. Col, 66 Ill.App. 362. 


$0. Acceptance of grant in gen- 
eral see supra § 77. 


91. People v. Chicago Rys, Co., 140 
N.E. 401, 270 Ill. 879; People v. Chi- 
caeg Rys. Co., 110 N.E. 394, 270 Tl. 


92. Potter vy. Calumet Electric St. 
R.. Co., 158 F. 521; Chicago Gen. RB. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


wins. 
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serting the validity of the franchise.°? The doctrine 
of estoppel cannot be made, however, to cover a con- 
tract which is entirely beyond the range of the mu- 
nicipal authority,®* as where it is attempted to im- 
pose upon a grant a condition which operates beyond 


the limits of the municipality.®® 


[§ 82] (4) Performance. The street railroad com- 
pany, by accepting the franchise and the privileges 
conferred thereby, obligates itself to perform the 
conditions imposed,®* notwithstanding they do not 
inure to the benefit of the company,’ or that they 
render its business unprofitable,?* or may result in 
The obligation accepted as 
a condition of the grant becomes a public duty, of 


a serious financial loss.®° 


; ope ao a 


STREET RAILROADS 


tions precedent, 


franchise. 


[§ 83] (5) Enforcement.* 
part of the contract and will be enforced by the 
The city, however, under power to enact 
ordinances and to enforce them by imposing penal- 
ties, cannot enforce a mere contract obligation by 
the enactment of penal ordinances punishing a breach ~ 
Under some statutes the performance of 
conditions may be enforced, at the instance of a pub- 
he service commission, by injunction.® 


courts.® 


thereof. 


which the company cannot be relieved by the par- 


Co. v. Chicago, 52 N.E. 880, 176 Ill. 
253, 68 Am.S.R. 188, 66 L.R.A. 959; 
Clinton v. Worcester Consol. St. R. 
Co., 85 N.E. 507; 199 Mass. 279; Kan- 
sas City v. Kansas City R. Co., 86 
S.W. 190, 187 Mo. 146. And see cases 
supra note 91. 


93. City of Hartford v. Connecti- 
cut Co., 140 A. 734, 744, 107 Conn. 312. 


“It will not be allowed to hold the 
contract valid except as to the single 
provision but invalid as to that. That 
Situation does not present a case of 
ultra vires in its true legal sense. 
The public utility will be bound by 
the condition that the municipality 
had no power to impose, provided the 
municipality had the power to con- 
sent or refuse to grant the franchise, 
and the utility accepted the grant 
with the conditions imposed and 
thereby executed the contract, and in 
pursuance of the grant has construct- 
ed and long operated under its con- 
tract, 
City of Hartford v. Connecticut Co., 
supra. 


94 City of Arcata v. Green, 106 P. 
86, 156 Cal. 759. 


95. City of Arcata v. Green, supra. 
sé. U.S.—Security Trust Co. v. 
Village of Grosse Pointe, 32 F.(2d) 


706 [aff 42 F.(2d) 377]. 


Ga.—Macon Ry. & Light Co. v. 
Corbin, 116 S.E. 305, 155 Ga. 197. 


Ill.—Chicago City Ry. Co. v. City of 
Chicago, 154 N.B. 112, 323 Ill. 246; 
Chicago Gen. R. Co. v. Chicago, 52 N. 
BH. 880, 176 Ill. 253, 68 Am.S.R. 188, 
66 L.R.A. 959. 


Ind.—Cincinnati, etc., Electric St. 
R. Co. v. Stahle, 76 N.H. 551, 37 Ind. 
“App. 539, 77 N.E. 363. 


Kan.—City of Olathe v. Ogg, 114 P. 
229, 84 Kan. 890. 


Ky.—Kentucky Traction & Ter- 
minal Co. v. Carey-Reed Co., 221 S.W. 
1078, 188 Ky. 226. 


Mass.—City of Fall River v. Public 
Service Commission, 117 N.E. 915, 228 
Mass. 575; Clinton v. Worcester Con- 
sol. St. R. Co., 85 N.E. 507, 199 Mass, 
279; Mayor & Aldermen of Wor- 
cester v. Worcester Consolidated St. 
R. Co., 78 N.E. 222, 192 Mass. 106. 


Mich.—Monroe v. Detroit, etc., R. 
Co., 153 N.W. 669, 187 Mich. 364; 
Grosse Pointe Tp. v. Detroit, ete. R. 
Go., 90 N.W. 42, 130 Mich. 363; Town- 
ship of Hamtramck v. Rapid Ry. Co.. 
81 N.W. 337, 122 Mich. 472; Rapid R. 
Co. v. Mt. Clemens, 76 N.W. 318, 118 
Mich. 133. 


Mo.—Kansas City v. Kansas City 
Belt R. Co., 86 S.W. 190, 187 Mo. 146. 


N.J.—Borough of Merchantville v. 


and purposes so continuing.’’. 


Camden & S. Ry. Co., 113 A. 1386, 95 
N.J.Law 511; Borough v. Rutherford 
v. Hudson River Traction Co., 63 A. 
84, 73 N.J.Law 227. 


N.Y.—Public Service Commn. v. 
Westchester St. R. Co., 99 N:H. 536, 
206 N.Y. 209; New York v. Dry Dock, 
ete, R.-Co:, 30 NB 563, 133° N: ¥.7°104, 
28 Am.S.R. 609; Matter of Kings 
oe LER COs Lo! WN el 8 0b Ns 


Ohio.—Columbus v. Columbus St. 
R. Co., 12 N.H, 651, 45 OhioSt. 98; 
Cincinnati St. R. Co. v. Cincinnati, 
24 OhioCir:'Ct.N.S.0° 2412) ‘Hlyria *v: 
Cleveland, etc., Ry. Co., 8 OhioN.P. 
INES st Oe 

Pa.—Borough of Swarthmore v. 
Philadelphia Rapid Transit Co., 124 
A. 343, 280 Pa.-79, 33 A.L.R. 128; 
Borough of Collingdale v. Philadel- 
phia Rapid Transit Co., 117 A. 909, 
274 Pa. 124; Borough of Sayre v. 
Waverly, Sayre & Athens Traction 
Co. tleAS 424-7270 e Pa. c4Le> sValley. 
Rys. v. Borough of Mechanicsburg, 
108 A. 629, 265 Pa. 222; City of Mc- 
Keesport v. McKeesport & R. P. Ry. 
Co., 97 A. 184, 252 Pa. 142; Allegheny 
City v. Millville, ete., St. R. Co., 28 A. 
202, 159 Pa. 411; Reading City v. 
United Tract. Co., 37 Pa.Co. 195; West 
Mead:Tp. v. Measlville, etc., R. Co., 31 
Pa.Co. 104; Hannum v. Media, etc., 
Electric Co., 8 Del.Co. 91. 


R.I.—Providence v. Union R. Co., 
12 RI. 473. 


S.c.—State v. Broad River Power 
Co., 153 S.E. 537, 157 S.C. 1 [cert dism 
50 S.Ct. 401, 281 U.S. 537, 74 L.Ed. 
1023, reh gr 51 S.Ct. 38, 282 U.S. 795, 
75 L.Ed. 717 mem, and aff reh 51 S.Ct. 
94, 282 U.S. 187, 75 L.Hd. 287]. 


Wis.—City of Oshkosh v. HBastern 
Wisconsin Electric Co., 178 N.W. 308, 
172 Wis. 85. 


Ont.—Hamilton v. Hamilton St. R. 
Co., 10 Ont.L. 594, 6 Ont.W.R. 206 [ap- 
peal dism 39 Can.8.C. 673]. 


[a] Must be strictly observed by 
company.—Longenecker v. Wichita R. 
& Light Co., 102 P. 492, 80 Kan. 413. 


[b] Where conditions imposed can- 
not be complied with, the company 
must, in a legal way, secure a release 
of the obligation or remove its lines 
from the _ streets. Borough of 
Swarthmore v. Philadelphia Rapid 
Transit Co., 124 A. 343, 280 Pa. 79, 33 
A.L.R. 128. 

97, Cincinnati St. R. Co. v. Cincin- 
nati, 24 OhioCir.Ct.N.S. 241. 


98 Public Service Commission v. 
Westchester St. R. Co., 99 N.E. 5386, 
206 N.Y. 209. 


99. Borough wart 
Philadelphia Rapid Transit Co., 


of Swarthmore vy. 
124 


*By WILLIAM A, MARTIN (§§ 83-85). 


ties’ practical construction of the agreement. 
the conditions imposed are in the nature of condi- 
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If 


they must be complied with in a 


reasonable time, or else no rights vest under the 


The conditions form 


« 


A. 343, 280 Pa. 79, 33 A.L.R. 128. 


fa] Thus it has been held that, 
where a street railway contracts with 
a borough, in consideration of the use 
of a street, to keep the same in re- 
pair at all times with “telford or 
macadam,”’ and a suit is brought 
against it by the borough for the cost 
incurred by the borough for repaving 
the street with telford or macadam, 
defendant cannot deny liability on 
the ground that repairs were useless 
in view of the present-day conditions 
of automobile traffic, which would 
necessarily result in a destruction of 
the new highway within a compara- 
tively short period. Borough of 
Swarthmore v. Philadelphia Rapid 
Transit Co., 124 A. 343, 280 Pa. 79, 33 
ALR? 125. 


1. City of Burlington v. Burling- 
ton Traction Co., 124 A. 857, 98 Vt. 
24. 


2. Little Rock R.,. ete. 
North Little Rock, 88 S.W. 
76 Ark. 48. 


Conditions precedent in general see 
supra § 78. 


3. Grosse Pointe Tp. v. Detroit, 
etc., R. Co., 90 N.W. 42, 180 Mich. 363; 
Asbury Park, ete., R. Co. v. Neptune 
Tp., 67 A. 790, 73 N.J.Hq. 323. 


[a] Effect of delay in enforcing 
condition.—Where a borough in 
granting to a street railway company 
the right to use streets requires the 
company to use guard wires over the 
trolley wire, and the borough delays 
for a long time to enforce this con- 
dition, and then files a bill to restrain 
the operation of cars, but the real 
purpose of the bill is not fo compel 
the erection of guard wires, the court 
will dismiss the bill, if within a rea- 
sonable time the company puts up the 
wires. Conshohocken Borough  y. 
Conshohocken R. Co., 55 A. 855, 206 
Pawilde 


Duty to perform see supra § 82. 


4 City of New York v. New York 
City Ry. Co., 123 N.Y.S. 132, 138 App. 
Div. [31 [rev 117-N.Y.S> 91932 


5. See infra this note. 


[a] In New York (1) Pub. Serv. 
Commn. L. § 57 expressly authorizes 
relief against violations of law by 
street railroad corporations by in- 
junction or mandamus; and hence an 
jnjunction restraining the violation 
by such a corporation of the condi- 
tions of its franchise cannot be de- 
nied, merely because such conditions 
render its business unprofitable. 
Public Service Commission v. West- 
chester St. R. Co., 99 N.H. 536, 206 
N.Y. 209. (2) In such a suit to en- 
join the violation of the conditions 
of a franchise granted by a village 


jes Coretve 
826, 1026, 
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[§ 84] (6) Particular Conditions°—(a) Compen- 
sation for Use of Streets—aa. In General.’ 
nicipality has the power to exact compensation for 
the use of its streets by street railroad companies® 
This has been held 
not an exercise of the taxing or licensing power,*° 
although called a license in the ordinance granting 
the franchise, since it is not compulsory in char- 
acter, but voluntary and individual,’? and rests upon 
It is rather an equitable method of en- 
abling the municipality to protect itself from a loss 
which would otherwise ensue from the location of 


as a consideration for such use.® 


contract.!3 


the railway tracks in its streets.** 


and an adjoining town, the village, 
town, and public service commission 
are proper parties. Public Service 
Commission v. Westchester St. R. Co., 
supra. 


Injunction to compel obedience to 
public utility commission orders in 
general see Public Utilities § 149. 


Restraining excess or nuisance of 
corporate franchises in general see 
Injunctions §§ 370-3873. 


6 Conditions as to maintenance 
of streets see infra §§ 151-179. 


7. Sale of franchise to highest 
bidder see supra § 76. 


8 U.S.—Harris Trust & Savings 
Bank y. Chicago Rys. Co., 39 F.(2d) 
958; City and County of Denver v. 
Stenger, 295 F. 809. 


Cal.—Tulare County v. City of 
Dinuba, 206 P. 983, 188 Cal. 664; San 
Francisco-Oakland Terminal Rys. v. 
Alameda County, 225 P. 304, 66 Cal. 
App. 77. 


Conn.—City of Hartford v. Connect- 


icut Co., 140 A. 734, 107 Conn. 312; 
Central R., etc., Co.’s Appeal, 35 A. 
32, 67 Conn. 197. 


Ill.—Venner v. Chicago City R. Co., 
86 N.E. 266, 236 Ill. 349; Lobdell v. 
City of Chicago, 81 N.E. 354, 227 I11. 
218; Chicago General Ry. Co. v. City 
of Chicago, 52 N.E. 880, 176 Ill. 253, 
68 Am.S.R. 188, 66 L.R.A. 959; Byrne 
v. Chicago General Ry. Co., 48 N.E. 
Os LOOMS, 


Ky.—City of Covington v. South 
Covington & C. St. Ry. Co., 144 S.W. 
17, 147 Ky. 826; Newport v. South 
Covington, etc., R. Co., 11 S.W. 954, 89 
Ky. 29. 

N.J.—Asbury Park & S. G. R. Co. v. 
Township Committee of Neptune Tp., 
67 A. 790. 73 N.J.Eq. 323 [mod 74 A. 
998, 75 N.J.Eq. 562]. 


N.Y.—New York v. Manhattan R. 
COnnot UNH. 45, 192. NY. 90. 


Ohio.—Cincinnati v. Mount Auburn 
R. Co., 11 OhioDec. (Reprint) 667, 28 
Cine.L.Bul. 276 [aff 54 OhioSt. 645]; 
City of Cincinnati v. Cincinnati St. R. 
Commts “OMoN, PEN:S. 3305. 


Pa.—vVal'ey Rys. v. Borough of 
Mechanicsburg, 108 A. 629, 265 Pa. 
222; City of McKeesport v. Pittsburgh, 
ree GC: Ry. Co., 86 A. 484, 238 Pa. 
591. 

R.1.—Providence v. Union R. Co., 12 
RI. 473. 

W.Va.—City of Parkersburg v. Ka- 


nawha Traetion & Electric Co., 102 
S.E. 116, 85 W.Va. 392. 


Eng.—Montreal St. R. Co. v. Mon- 
treal, [1906] A.C. 100. 

Ont.—Hamilton v. Hamilton St. R. 
Co., 8 Ont.L. 455, 4 Ont.W.R. 47. 


[a] Power to impose terms and 
conditions is not a mere police power. 


STREET RAILROADS 


A mu- 


monthly.?? 


The exaction of 


Evidently it was conferred not only 
for the general good, but also to en- 
able the city to protect itself as the 
body charged with the maintenance 
and repair of the streets, and it is to 
be construed fairly in view of its 
purpose. Rails in streets are a seri- 
ous annoyance; they divert travel to 
other streets, and so necessitate an 
increase of care and expense, not only 
where they are laid, but also in such 
other streets. It is therefore not un- 
reasonable to require the companies 
to pay something for their privilege. 
Providence vy. Ustion R. Co., 12 R.1I. 


[b] Estoppel to deny validity of 
contract.—Where a street railroad 
company, in order to induce the 


mayor of a city to sign a franchise 
ordinance, executed a contract which 
was void in its inception, by which 
the company agreed to pay the city 
fifty thousand dollars in installments 
for the rights granted under the fran- 
chise, and after executing the con- 
tract the company proceeded to con- 
struct and operate its road on one of 
the streets under a permit issued by 
the commissioner of public works 
pursuant to such franchise and con- 
tract, the company is thereafter es- 
topped to deny that the contract was 
valid. Potter v. Calumet Electric St. 
Re Cosii soak aoa. 


9. City of Hartford v. Connecticut 
Co., 140 A. 734, 107 Conn. 312, 325; 
City of McKeesport v. McKeesport & 
RSP. Ry. Co., 79% A. 184, 252) Pa. ha; 
City of Parkersburg v. Kanawha 
Traction & Electric Co., 102 S.EH. 116, 
85 W.Va. 392. 


“Tt is not illegal or unreasonable 
that the public or the city which 
represents it Should have a consid- 
eration for the privilege that it con- 
fers.” Allegheny v. Millville, ete., St. 
Ry. Co. 28" Av.202,.159) Raw 411, 416 
{quot City of Hartford v. Connecticut 
Co., supra]. 


10.. -‘Dulare. ‘County ov.» ‘City Jof 
Dinuba, 206 P. 983, 188 Cal. 664; San 
FKranciseo-Oakland Terminal Rys. v. 
Alameda County, 225 P. 304, 66 Cal. 
App. 77; City of Hartford v. Connecti- 
CUED COslsor Ano s4y L107 "Conime oes 
Central R., ete., Co.’s Appeal, 35 <A. 
32, 67 Conn. 197; Newport v. South 
Covington, etc., R. Co., 11 S.W. 954, 
89 Ky. 29; Valley Rys. v. Borough of 
Mechanicsburg, 108 A. 629, 265 Pa. 
222; City of McKeesport v. McKees- 
port & Ry. PoRye Go, 97 A. 184,252) Pa. 
142. 


11. City of McKeesport v. McKees- 
PoOLtace week yey Cor, wsnpras 


12. City of Hartford v. Connecti- 
cut Co., 140 A, 734, 107 Conn. 312. 


13. City of Hartford v. Connecti- 
cut Co., supra; Valley Rys. v. Borough 


of Mechanicsburg, 108 A. 629, 265 
Pa. 222. 
14. Central R., ete., Co.’s Appeal, 


Readjustment of charges. i 
just rates charged for the use of streets is expressly 
vested in the authorities granting the franchise, this 

oh 


—_ 
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compensation has been described as in the nature of 
a toll or rental for use of streets or highways,*° 
or as amounting to a purchase of the franchise to 
use them.!* Such compensation may be by way of 
a fixed sum payable “annually,'™ semiannually,’* or 
It may take the form of a fixed sum 
per car operated,?® or a designated percentage of 
the company’s earnings,”?! or such compensation may 
be based on lineal mileage of street railway tracks.** 


If the power to read- 


35 A. 32, 67 Conn. 197. 


5s." Tulare County “ver [City aot 
Dinuba, 206 P. 983, 188 Cal. 664, 670; 
San Francisco-Oakland Terminal Rys. 
v. Alameda County, 225 P. 304, 306, 66 


Cal.App. 77; City of Hartford v. Con-- 
ee eee Co., 140 A. 734, 107 Conn: 
16. Vailey Rys. v. Borough of Me- 


chanicsburg, 108 A. 629, 265 Pa. 222; 
McKeesport v. McKeesport & R. P.. 
Ry. Co., 97 A. 184,252 Pa. 142: 


17. Valley Rys. v. Borough of Me- 
chanicsburg, 108 A. 629, 265 Pa. 222. 


18. City of Covington v. South 
Covington & C. St. Ry- Co., 144 S.W. 
17, 147 Ky. 326. 


[a] Particular agreement con- 
strued.—A street railroad company, 
required to pay in equal semiannual 
installments in June and December 
a specified sum annually, in lieu of 
its obligation to repair streets, con- 
tracted in October of a year to pay 
to the city specified sums annually, 
one half in June and one half in De- 
cember in each year. It was held 
that the first payment under the con- 
tract was due in December of the year 
in which the contract was made. City 
of Covington v. South Covington & 
coe Ry. Co., 144 S.W. 17, 147 Ky. 


19. City and 
Stenger, 295 F. 


». [a] Monthly sum held reasonable. 
—The right to operate the only street 
car system ina city of two hundred 
and fifty thousand people and to be 
exempt from taxation for doing so 
was held reasonably worth five thou- 
sand dollars a month, in view of an 
agreement of the parties fixing the 
value at that amount. City and Coun- 
ty of Denver v. Stenger, 295 F. 809. 


County of Denver w.. 
809. 


20. Harris Trust & Savings Bank 
v. Chicago Rys. Co., 39 F.(2d) 958; 
Byrne v. Chicago General Ry. Co., 
48 N.E. 703, 169 Ill. 75; Newport v. 
South Covington, etc., R. Co., 11 S.W. 
954, 89 Ky. 29; City of McKeesport vy. 
Pittsburgh; Maré Cx RyewCos 86ers 
484, 238 Pa. 591. 


_[a] Repeal of ordinance.—A spe- 
cial ordinance granting a street rail- 
way company the right to use certain 
streets, conditioned on its paying 
fifty dollars per car annually, is not 
repealed by a general ordinance im- 
posing a license tax of fifty dollars 
per car annually on all street railway 
companies. City of McKeesport ws 
Pittsburgh, M. & CyRy. eGo. SG 
484, 238 Pa. 591. 


21. See infra § 85. 


22. Harris Trust & Savings Bank 
v. Chicago Rys. Co., 39 F.(2d) 958: 
Chicago Gen. R. Co. v. Chicago, 52 
N.E. 880, 176 Ill. 253, 68 Am.S.R. 188, 
66 L.R.A. 959. 


For later cases, developments and changes in the law see Annotations, same title and seetion. number, 
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power must be reasonably exercised, so as not to be 
opp However, their action 
in increasing rates will not be declared void unless 
clearly oppressive,?* and the courts will not interfere 
except in a case of manifest abuse of discretion.2° 


[§ 85] bb. Compensation Based on Earnings of 
Company. A municipality may require a street rail- 
road company to pay a designated per cent of its 
earnings, net or gross, as a consideration for the 
use of its streets,*® and even though partially derived 
from operation outside of the municipality.27. A 
company which has agreed to pay a certain percent- 
age of gross earnings is not relieved from a portion 
thereof, because the length of the road in the mu- 
nicipality was shortened by other municipalities be- 
ing carved out of the municipality,?* nor because 


oppressive or confiseatory.?3 


23. Valley Rys. v. Borough of Me- 
chanicsburg, 108 A. 629, 265 Pa. 222. 


24 Valley Rys. v. Borough of Me- 
chanicsburg, supra. 


25. Valley Rys. v. Borough of Me- 
chanicsburg, supra. 


[a] Increase held not oppressive 
or confiscatory.—The mere fact that 
a municipality has raised the annual 
charge against a street railroad com- 
pany for the privilege of occupying 
the streets from one hundred dollars 
to twelve hundred dollars does not of 
itself show such action to be oppres- 
Sive or confiscatory. “‘Such fact does 
not appear merely because it is a 
decided increase over earlier charges, 
as they may have been much too low, 
and conditions have changed.” Val- 
ley Rys. v. Borough of Mechanics- 
burg, 108 A. 629, 265 Pa. 222, 227. 


26. U.S.—Harris Trust & Savings 
pang vy. Chicago Rys. Co., 39 F.(2d) 
958. 


Conn.—City of Hartford v. Connect- 
icut Co., 140 A. 734, 107 Conn. 312; 
City of Waterbury vy. Connecticut Ry. 
oe Lighting Co., 84 A. 723, 86 Conn. 
180. 


11l.—Venner v. Chicago St. R. Co., 
86 N.E. 266, 236 Ill. 349. 


N.J.—Asbury Park & S. G..R. Co. 
v. Township Committee of Neptune 
Tp. 67 A. 790, 73 N.J.Eq. 323 [mod 
74 A. 998, 75 N.J.Eq. 562]. 


N.Y.—New York v. Manhattan R. 
@o.784 NEY 745,192) NvY. 90: 


Ohio.—Cincinnati v. Mount Auburn 
R. Co., 11 OhioDec. (Reprint) 667, 28 
Cine.L.Bul. 276 [aff 54 OhioSt. 645]; 
City of Cincinnati v. Cincinnati St. 
R. Co., 12 OhioN.P.N.S. 305. 


Pa.—Allegheny City v. Millville, 
etc., R. Co., 28 A. 202, 159 Pa. 411. 


W.Va.—City of Parkersburg v. 
Kanawha Traction & Electric Co., 102 
S:E. 116, 85 W.Va. 392. 


Eng.—Montreal St. R. 
Montreal, [1906] A.C. 100. 


Ont.—Hamilton v. Hamilton St. R. 
Co., 8 Ont.L. 455, 4 Ont.W.R. 47. 


[a] Not partnership agreement.— 
Exaction of a. part of the net earn- 
ings for the use of the streets by a 
street railroad company does not 
make the city and the company part- 
ners in the operation of the road. 
Harris Trust & Savings Bank v. Chi- 
cago Rys. Co., 39 F.(2d) 958; Venner 
v. Chicago St. R. Co., 86 N.E. 266, 236 
Tl. 349: 


[b] Period covered.—Where com- 
pensation is based on receipts be- 
ginning at a certain future time, the 
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municipality is not entitled to collect 
on such receipts before such time. 
City of Parkersburg v. Kanawha 
Traction & Electric Co., 102 S.H. 116, 
85 W.Va. 392. 


[ec] Barnings of other companies. 
—It has been held that, under a pro- 
vision that the percentage of the 
gross earnings from every source 
shall be paid to the city, such per- 
centage may be computed on the 
gross earnings within the city limits 
of interurban companies using the 
lines of the grantee, notwithstanding 
they pay only a portion of such earn- 
ings to the grantee. City of Cincin- 
nati v. Cincinnati Street R. Co., 12 
OhioN.P.N.S. 305. 


[d] “Net income” (1) within a law 
requiring a company to pay a desig- 
nated per cent of its net income 
means gross receipts less the general 
expenses of operating the road. New 
York v. Manhattan R, Co., 84 N.E. 745, 
192 N.Y. 90. (2) In determining the 
net income, there should be deducted 
from the gross income the amounts 
expended for station expenses, train 
expenses, and maintenance of the 
railroad. New York v. Manhattan R. 
Co., supra. (3) An indebtedness of 
the corporation to the government or 
to private persons is not a part of 
the expense of operating the railroad, 
as ordinarily understood, and should 
not be deducted. New York v. Man- 
hattan R. ‘Co., supra. (4) Rental 
damages paid by the company, in- 
terest on moneys borrowed by the cor- 
poration for expenditure in acquiring 
and constructing the railway, and an- 
nual taxes paid by the corporation 
should not be deducted. New York vy. 
Manhattan R. Co., supra. 


[e] Beduction of federal income 
tax from gross revenue.—The federal 
income tax of a street railway com- 
pany, being a tax upon property, is 
within the language of “taxes upon 
the real and personal property of the 
companies,” authorized by a unifica- 
tion ordinance and agreement to be 
deducted from the annual gross reve- 
nue in ascertaining the net revenue of 
which a percentage is to be paid by 
the company to the city. City of Chi- 
cago v. Chicago City Ry. Co., 245 Ill. 
App. 473. 


{f{] Barnings in excess of per- 
centage on invested capital. Where 
it was provided that the company 
should pay a certain per cent on its 
gross earnings when its net earnings 
should exceed a designated per cent 
on the capital actually invested in 
stocks or bonds, or both, such condi- 
tion was held to refer to the amount 
contributed by stock and bondholders 
to the corporation’s liabilities, and 
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other sums had been exacted by such other munici- 
palities for the right to lay additional tracks through 
their territory.?° 

Suspension of right to payment. Where a city un- 
lawfully prevents a street railroad company for a 
certain period, from using one of the streets over 
which its franchise authorizes it to operate, this 
amounts to & partial eviction which suspends the 
city’s right to collect during such period the percent- 
age of the railroad’s income stipulated in the fran- 
chise,*° and tender of payment of such percentage: 
in an effort to induce the city to comply with the. 
franchise contract is not an admission of the city’s 
right to such percentage during the period that the 
company was deprived of the use of the street.?* 


An accounting as to a percentage of 


not to the capital actually invested’ 
for construction and equipment. City 
of Waterbury v. Connecticut Ry. & 
Lighting Co., 84 A. 728, 86 Conn, 180.. 


27. City of Cincinnati v.. Mt. Au- 
burn Cable Ry. Co., 11 OhiioDec. (Re-- 
print) 28 Cine.L.Bul. 276 [aff 54 Ohio 
St. 645]; Carlisle Borough v. Cum- 
berland Valley Electric Passenger R. 
Cos 28s ParDist. (497 ae manor aes 
City of Parkersburg v. Kanawha 
Traction & Hlectric Co., 102 S.E. 116,,. 
85 W.Va. 392; Hamilton v. Hamilton. 
eke R..Co5 10- Ont. Lf 575; 62Ontawik. 


[a] Gross earnings from every 
source.—Where the tax is imposed on 
the gross earnings from every source 
of the company, earnings through 
operation in a village into which the 
company has obtained the right to. 
extend its lines may be included. 
City of Cincinnati v. Mt. Auburn Cable: 
Ry. Co., 11 OhioDec. (Reprint) 28 
Cinc.L.Bul, 276 [aff 54 OhioSt. 645]. 


[b] Particular agreements con- 
strued.—(1) A municipality is only 
entitled to a percentage of the earn- 
ings arising from the whole opera- 
tion of the company’s lines within 
its own limits under an agreement 
with the company to pay a specified 
percentage on the total amount of 
their gross earnings arising from the 
whole operation of their railroad,.. 
where it appeared from the rest of 
the contract that the municipality 
considered territorities of outside: 
municipalities as not included within 
its scope and that it could deal only 
with streets within its jurisdiction, 
and that the company had to make 
Separate arrangements with outside 
municipalities with respect to the 
operation of the railway within their 
limits. Montreal St. R. Co. v. Mon- 
treal, [1906] A.C. 100. (2) A provi- 
sion for payment of a certain per- 
centage of a company’s gross receipts 
of all its lines operated wholly with- 
in the city and certain specified lineg 
partly within and partly without such 
limits entitles the city to receive such 
percentage without any abatement be- 
cause a part of specified lines lie with- 
out its limits. City of Parkersburg: 
v. Kanawha Traction & Electric Co., 
102 S.E; 116, 85 W.Va. 392. 


28. Asbury Park & S. G. R. Co. v. 
Neptune Tp., 74 A. 998, 75 N.J.Eq. 562 
[aff 67 A. 790, 738 N.J.Hq. 323]. 


29. Asbury Park & S. G. R. Co. v. 
Neptune Tp., supra. 


30. Crawford v. Seattle, R. & S. 
Ry. Co., 165 P: 1070, 97 Wash. 70. 


31. Crawford v. Seattle, R. & S. 
Ry. Co., supra. 


it 
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earnings may be had on a cross bill to an injunction 
by the railroad company against a threatened re- 
moval of the tracks because of its failure to pay com- 


pensation to the municipality.*? 


proof as to the invalidity of its contract is on the 


railroad.®3 


[§ 86] (b) Rate of Fare; Giving of Transfers.* 
It is proper to impose as a condition that the rate 
of fare shall not exceed a specified amount,** that 
pupils going to or from school shall be carried at 
half price;?®> or that each fare collected shall be 
good for one continuous ride in the same general di- 


32. Asbury Park & S. G. R, Co. v. 
Pie Tp.) 14 AL 998,775. NJ, Eq. 


83. City of Hartford v. Connecti- 
cut Co., 140 A. 734, 107 Conn. 312. 


[a] For example, in an action by 
a municipality against a street rail- 
road company for a percentage of its 
gross earnings, if defendant sets up 
the defense that the contract for pay- 
ment of a percentage of gross earn- 
ings was ultra vires because not 
based upon any equitable compensa- 
tion for injuries arising from the lo- 
cation and operation of its railroad, 
and because it included earnings from 
lines already in operation, the burden 
of proof in such defense is on de- 
fendant. The court cannot presume 
that the company’s payment to the 
city of a percentage of its gross re- 
ceipts provided for compensation for 
expenses caused by existing lines. 
City of-Hartford v. Connecticut Co., 
140 A. 734, 107 Conn. 312, 


34 U.S.— City of Detroit v. Detroit 
Citizens’ St. Ry. Co., 22 S.Ct. 410, 184 
U.S. 368, 46 L.Ed. 592; Minneapolis 
St. R. Co. v. City of Minneapolis, 155 
F. 989 [mod on other grounds 30 S. 
Ct. 118, 215 U.S. 417, 54 L.Ed. 259). 


Cal.—City of Albany v. United 
States Guaranty, etc., Co., 176 P. 705, 
38 Cal.App. 466. 


Ga.—Georgia Ry. & Power Co. v. 
Railroad Commission of Georgia, 98 
S.E. 696, 149 Ga. 1. 


Ill.—Peo. v. Suburban R. Co., 53 N. 
BE. 349, 178 Ill. 594, 49 L.R.A. 650. 


N.Y.—Public Service Commission 
v. Westchester St. R. Co., 99 N.EH. 536, 
206 W.%. 209. 


Pa.—Allegheny City v. Millville, 
ete., R..Co., 28, A. 202,°159 Pa, 411. 


Vt.—City of Barre v. Barre & M. 
ae & Power Co., 92 A. 287, 88 
t. ‘ 


“The rate of fare is among the 
most material and important of the 
terms and conditions which might be 
imposed by the city in exchange for 
its consent to the laying of railroad 
tracks and the running of cars there- 
vn through its streets. It would be 
a subject for grave consideration and 
conference between the parties, and 
when determined by mutual agree- 
ment, the rate would naturally be re- 
garded as fixed until another rate 
was adopted by a like agreement.” 
City of Detroit v. Detroit Citizens’ St. 
Ry. Co.,. 22 S.Ct. 410; 184 U.S. 868, 
384, 46 L.Ed. 592 [quot Georgia Ry. & 
Power Co. v. Railroad Commission of 
Georgia, 98 S.E, 696, 699, 149 Ga. 1]. 


[a] Fixing by town of rate 
chargeable within its territorial lim- 
its.—A condition attached to the con- 
sent of the authorities of one town, 
requiring the company to transport 
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rection, and a transfer ticket be provided for this 
purpose, at a point of intersection or connection.®® 


[§ 87] (c) Construction, Equipment, and Opera- 
tion.* The municipal authorities, in granting con- 
sent to the operation of a railroad in their streets, 


may properly impose conditions as to its construc- 


passengers for a given fare within 
its own territory, is not void, as con- 
flicting with the right of highway au- 
thorities in other towns or villages 
to prescribe conditions for the con- 
struction of the road within their 
limits. Gaedeke vy. Staten Island Mid- 
land’ 'R}? Go., 61> NvY.S: 290,46 -App. 
Div. 219 [app den 63 N.Y.S. 1108, 49 
App.Div.636, and rearg den 60 N.Y.S: 
598, 48 App.Div. 514]. 


[b] Agreement to carry passen- 
gers in municipality free of charge 
does not render the contract of a bid- 
der for the franchise void for want 
of consideration where the company 
is interested in gétting a franchise 
through the municipality that it may 
construct its road between other 
termini. Hattersly v. Waterville, 26 
OhioCir.Ct. 226. 


Rate or amount of street car fare 
in general see Carriers §§ 1079-1091. 


35. Clinton v. Worcester St. R. Co., 
85 N.E. 507, 199 Mass. 279. 


Legislative regulation requiring re- 
eres fare to pupils see Carriers § 
1087. 


36. People v. Barnard, 18 N.E. 354, 
110 N.Y. 548; Raynolds v. Cleveland, 
28 OhioCir.Ct. 463 [aff 81 N.H. 1182, 
76 OhioSt. 619]. 


Street car transfers in general see 
Carriers §§ 1244-1258. 


Allowing privileges to other com- 
panies see infra § 180. 


37. See cases infra this note. 


[a] Poles and wires.—(1) Under 
the provision of a grant that ‘no 
wires carrying an electric current 
shall be placed in said street except 
the trolley wire,’ the company may 
not, without further authority, place 
in the street an additional feed wire, 
not a trolley wire. . Monroe vy, De- 
troit, ete., R. Co., 106 N.W. 704, 143 
Mich. 315. (2) The authorities may 
regulate the height and placing of 
poles and wires if used in connection 
with the service. City of Albany v. 
United States Fidelity & Guaranty 
Co., 176 P. 705, 38 Cal.App. 466, 


Cross references: 
Bond for construction see infra § 143, 


Plan and mode of construction gen- 
erally see infra §§ 145-149. 


Time for construction see infra § 144, 
88. See cases infra this note. 


[a] Gights.—The conditions may 
require the company to maintain 
lights of a certain candle power. City 
of Albany v. United States Fidelity 
& Guaranty Co., 176 P. 705, 38 Cal. 
App. 466. 


[b]. Operation by trolley.—The au- 
thorities may require the company to 
operate its lines by trolley. City of 
Hartford y. Connecticut Co., 140 <A, 


tion,?* equipment,?* and operation.*® 
to impose as a condition that there shall be no aban- 
donment of tracks already laid.*° ver 
power to regulate the running of cars, the munici- 
pality cannot require the railroad to establish a new 
route conflicting with its original grant.*1 A reser- 


It is proper 


Under a reserved 


734, 107 Conn. 312. 
Motive: power generally see infra 
193. 


Reiling stock and equipment gen- 
erally see infra § 199. . 


39. City of McKeesport v. Pitts- 
burg R. Co., 12 Pa.Dist. 541. 


[a] Trips.—It is proper to impose 
as a condition that the cars_ shall 
make trips at designated intervals. 
Central R., etce., Co.’s Appeal, 35 A. 
32, 67 Conn. 197. 


[b] Rerouting of cars.—An ordi- 
nance containing an agreement be- 
tween the city and a street railway 
company which reserved to the city 
the right to regulate the rerouting of 
all car lines was not contrary to pub- 
lic policy, nor unlawful. Heidegger 
v. Metropolitan -St. Ry. Co., 126 S. 
W. 990, 142 Mo.App. 3385. 


[c] Use of track of another com- 
pany.—A condition may require the 
company to run its line through the 
main street to a point indicated on the 
track of another company. Ashland 
Borough v. Ashland, etc., Electric R., 
27 Pa.Co. 346. 


{d] Interstate electric railway 
company cannot disregard the re- 
quirement of its franchise as to the 
number of cars to be run through a 
city’s streets until ordered to do so by 
the interstate commerce commission 
or the _ state railway commission. 
City of Monroe v. Detroit, M. & T. §, 
L. Ry., 153 N.W. 669, 187 Mich. 364. 


Duty to operate generally see infra 
§§ 256-266. 


Regulations as to operation gien- 
erally see infra §§ 227—258. 


40. Central R., ete., Co.’s Appeal, 
35 A. 32, 67 Conn. 197. 


41. People v. Detroit United Ry., 
121 N.W. 821, 156 Mich. 659. 


[a] _illustration.—A provision, in 
an ordinance granting a franchise, re- 
quiring the company to maintain two 
lines crossing each other at right 
angles and to give transfers, fixing 
the fare, and stipulating that the 
rates of fare shall not be reduced, 
which reserves to the city the right 
to make, by ordinance, reasonable 
rules to protect the interests of, or 
accommodation and running of cars 
for, the public, does not authorize the 
city to compel the establishment of 
an additional route, which route will 
be a combination of portions of both 
the original lines, and thereby com- 
pel an unnecessarily frequent sched- 
ule on parts of the lines, or an in- 
frequency of cars on others, and de- 
prive the company ofits right to col- 
lect a second fare from passengers 
transferring to other lines intersect- 
ing. People v. Detroit United Ry., 
121 N.W. 321, 156 Mich. 659. 


*By WILLIAM A. MARTIN (8§ 87-93). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


“ 


- §§ 87-92] 


Ai 


RET RTS eA TY Ae RRS eK ts has Rly, 


vation of the power to change by resolution the lo- 
cation of tracks and poles on the application of the 
company is not invalid;*? but power of the city 
arbitrarily to remove the tracks eannot be created 


by reservation or otherwise except by legislative au- 
thority.48 


j [§ 88] (d) Construction of New Lines or Exten- 
sions. It is proper to impose as a condition that the 
construction of new lines or extensions from time to 
time may be ordered.*# 


[§ 89] (e) Limitations on Duration of Franchise. 
As a condition to the grant of a right to use the 
streets, a municipal authority may properly impose 
a limit on the duration of the right.*® 


[§ 90] (f) Payment of Costs and Expenses. It is 
proper to impose as a condition to the grant of con- 
sent that the company shall pay the incidental ex- 


penses of the ordinance and a reasonable counsel 
fee.4® 


{§ 91] (g) Other Conditions. Among other con- 
ditions which may be imposed‘? may be conditions 
which are suggested by the changes in the surface 
of the street directly caused by the new construc- 
tion;*® that the company shall observe and be sub- 
ject to all ordinances then in foree or thereafter 
passed with reference to passenger railroads;*® that 


42. Shepard v. East Orange, 53 A.{ 158 N.Y.S. 560; 
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the municipality shall have power to pass ordinances 
for the protection of persons and the creation of 
lability against the company for violations.5° The 
municipality may require elevated roads to enter into 
agreement with companies owning and operating a 
surface steam railroad upon the same street, trans- 
ferring the operation by steam to the elevated tracks 
and transforming the surface road into an ordinary 
street railroad.®? : 


[§ 92] b. On Conferring Right To Use Bridge— 
(1) Payment of Compensation for Use. The opera- 
tion by a street railroad company of its cars over 
a bridge forming part of a street or highway is a 
special use different in kind and extent from that 
of the general public,>? and, in consequence, it may 
be required to pay for such use a reasonable com- 
pensation by rent or otherwise, whether the bridge 
be a public bridge or owned by a quasi-public cor- 
poration.®? The fact that the bridge is free to the 
general public does not make the charging of com- 
pensation for use by a street railroad company an 
unlawful discrimination.®+ After a contractual 
grant of the right to use a bridge without eompen- 
sation, the municipality cannot exact such compen- 
sation,®®> although it has become the owner of all 
of the stock of the bridge company and opened the 
bridge free to public use.** All that it can do in 


lines over the bridges in question, 


I Ee Ne NN eT, ee Ne ee EE i Ee NE RN ee aS ee ee Se et ae See eee 


1047, 69 N.J.Law 133 [rev on other 
grounds 57 A. 441, 70 N.J.Law 203]. 


43. North Jersey) St. R. Co. v. 
Newark, St., etc., Com’rs, 67 A. 691, 
73 N.J.Eq. 106. 


44. State v.’St. Paul City R. Co., 
81 N.W. 200, 78 Minn. 331. 


Power to authorize or order exten- 
sions in general see infra § 108 et 
seq. 

45. Blair v. Chicago, 26 S.Ct. 427, 
201 U.S. 400, 50 L.Ed. 801; Louisville 
Trust Co. v. Cincinnati, 76 F. 296, 22 
C.C.A. 334. 


Duration of franchise generally see 
infra § 119. 


46. Hutchinson v. Belmar, 
643, 61 N.J.Law 443 [aff 45 A. 
62 N.J.Law 450]. 


47. Other particular conditions see 
supra §§ 84-90. 


48. Portsmouth v. Virginia, etc., 
R. Co., 126 S.E. 362, 141 Va. 54, 39 
A.L.R. 1510. 


49. Philadelphia v. Ridge Ave. 
Pass. R. Co., 22 A. 699, 143 Pa. 444; 
Philadelphia v. Citizens’ Pass R. Co., 
10 Pa.Co. 16. 


50. Bain v. Ft. Smith Light & 
Traction Co., 172 S.W. 843, 116 Ark. 
125, L.R.A.1915D, 1021. 


51. In re Atlantic Avenue Elevat- 
ed R. Co., 32 N.E. 771, 136 N.Y. 292. 


52. Salem, etc., Co. v. Essex Coun- 
ty, 9 Allen (Mass.) 563; Public Serv- 
ice Ry. Co. v. Board of Public Util- 
ity Com’rs, 93 A. 585, 87 N.J.Law 250 
[aff 91 A. 313, 86 N.J.Law 105]; Caro- 
lina Cent. R. Co. v. Wilmington St. R. 
Co., 26 S.B. 913,°120 N.C. 520; Point 
Bridge Co. v. Pittsburg & W. E. Ry. 
Co., 79 A. 567, 230 Pa. 289; Beaver 
County v. Beaver Valley Traction Co., 
79 A. 161, 229 Pa, 565. 


53. Public Service Ry. Co. v. 
Board of Public Utility Com’rs, 93 A. 
585, 87 N.J.uLaw 250 [aff 91 A. 313, 
86 N.J.Law 105]; City of New York 
vy. Brooklyn Union Elevated R. Co, 


39 A. 
1092, 


, 


Co. v. Wilmington St. Ry. Co., 26 S.E. 
913, 120 N.C. 520; Beaver County v. 
Beaver Valley Traction Co., 79 A. 
1615 2294Pa:2 5653 (Larue? v.. Oil: ‘City 
St. Pass. Ry. Co., 32 A. 977, 170 Pa. 
249; Berks County v. Reading City 
Pass. R. Co., 31) A. 474, 6638, 167 Pa. 
102; Lawrence County v. New Castle 
Electric St. Ry. Co., 8 Pa.Super. 313. 


[a] Such compensation is not a 
tax, but may be imposed for a dis- 
tinct and unusual use, requiring a 
more expensive structure than the 
ordinary use by the public demands, 
for the additional cost is for the 
benefit of a private enterprise in ex- 
cess of the public need and for which 
it should pay a reasonable compensa- 
tion. Public Service Ry. Co, v. Board 
of Publie Utility Com’rs, 93 A. 585, 
87 N.J.Law 250 [aff 91 A. 318, 86 N. 
J.Law 105). 


[b] Widening or payment.—The 
city may require the company to 
widen a bridge occupied by it or in 
lieu thereof pay a stipulated amount 
to the city, at the city’s option. 
Elyria v. Cleveland, etce., Ry. Co., 8 
OhioN.P.N.S. 85. 


[ec] Loss of right to use without 
conipensaticn.—(1) Any legal right 
of a street railway company to use 
highway .bridges without the coun- 
ty’s consent and without making 
compensation is destroyed by the 
execution of a formal contract be- 
tween the county commissioners and 
the street railway company in order 
to settle the controversy between 
them as to their respective rights in 
the matter, whereby the county grant- 
ed, subject at all times to revocation, 
the right to use the bridges in consid- 
eration of the street railway com- 
pany’s promise to pay a specified sum 
per annum for the use of each bridge. 
Rome Ry. & Light Co. v. Floyd Coun- 
ty Ga, 8% S.Ct. -291) 243. U.S. - 257, 
261, 61 L.Ed. 706 [aff 228 F. 775]. 
(2) “If the railroad company orig- 
inally had the right, under the power 
granted to it by the legislature, as 
we are inclined to think it had, to 
construct and operate its electric 


without the consent of the county 
and without paying anything what- 
ever therefor, it lost this right when 
the dispute between it and the coun- 
ty was compromised and settled by 
the execution of this contract. If 
there had been no controversy be- 
tween the parties as to their respec- 
tive rights in the matter, and the 
county had simply charged the rail- 
road company one hundred dollars per 
annum for the use of each of the 
bridges, and the company had simply 
agreed to pay this sum annually, the 
contract entered into might have 
been, as contended by the plaintiff in 
error, a nudum pactum, and, there- 
fore, not binding upon the company. 
But this was not the case; the par- 
ties asserted conflicting claims, de- 
pending upon a question of law, and 
these claims were compromised and 
settled by the contract now under 
consideration.” City Electric Ry. Co. 
v. Floyd County, 42 S.E. 45, 115 Ga. 
655, 657 [quot Rome Ry. & Light Co. 
v. Floyd County, Ga., supra]. 


[d] New contract.—A contract for 
compensation for the use of a bridge 
for the operation of cars is super- 
seded by a subsequent contract fully 
covering the subject of compensation 
and inconsistent with the earlier con-: 
tract, and the company is only liable 
for the charges provided by the latter 
contract. City of New York v. Brook- 
lyn Union HBlevated R. Co., 169 N.Y¥.S. 
891, 182 App.Div. 507 [aff 158 N.Y.S. 
560]. 


54 Point Bridge Co. v. Pittsburg 
eo E, Ry. Co., 79 A. 567, 230 Pa. 


55. Monongahela Bridge Co. y. 
Pittsburg Rys. Co., 87 A. 619, 240 Pa. 
121; Point Bridge Co. v. Pittsburgh 
Rys. Co., 87 A. 614, 240 Pa. 105. 


56. Monongahela Bridge Co. y. 
Pittsburg Rys. Co., 87 A. 619, 240 Pa. 
121; Point Bridge Co. vy. Pittsburgh 
Rys. Co., 87 A. 614, 240 Pa. 105 [dist 
Point Bridge Co. v. Pittsburg & W. 
BH Ry.2 Coy 79)-AS 567), 2802 Par 285 
(where it was held that the purchase 
by a city of the entire stock of a 
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such ease is to require a license fee in amount reason- 
ably sufficient to indemnify it for whatever expense 
for repair, maintenance, and supervision it is called 
on to bear by reason of the extraordinary use to 
which the structure is subjected.** At the expira- 
tion of a contract imposing the obligation to pay 
compensation for the use of a bridge, the company 
is not entitled to the free use of the bridge, but 1s 
under a common-law liability for use and occupa- 
atone 


Where bridge is destroyed, additional compensa- 
tion cannot be exacted from a street railroad com- 
pany which proposes to make the same use of bridge 
as it did before.5® The right to rent terminates on 
the lawful demolition of the bridge.*° 


Fixing compensation. The compensation being 
such as may be agreed on by the parties,®? or fixed 
by the court,®? or by a board to whom the legisla- 
ture has delegated the power to ascertain what is a 
reasonable compensation,®? on disagreement as to 
compensation for future use of a bridge, a court of 
equity has jurisdiction to fix the compensation to be 
paid,®* and to enter a decree fixing such compensa- 
tion for a term of years, with a provision for modifi- 
cation of the decree on application of either party 
for proper cause shown.*® But a decree granting to 
the company express permission to proceed with its 
construction work, without regulations to preserve 
the rights of the county and the safety of the public, 
is improvident. The court must keep itself in such 
position as on final hearing to make such decree on 
all disputed matters as the proofs will warrant.®°® 


Regulation of rates. Where the compensation pro- 
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by a private corporation is the payment of a certain 
sum for each passenger carried, such a contract 1s 
one regulating rates, and, as such, is subject to the 
jurisdiction of a state public service commission and 
to the power conferred on it to review rates;°* and 
it is not material that such a contract is made in the 
form of.a lease, when it in effect regulates the rates 
to be charged by the utility.°* 


Action at law is a proper remedy to recover an 
amount due for rent for use of a bridge due under 
the terms fixed by the decree.°® And where a com- 
pany which continues to use a bridge after expira- 
tion of a contract imposing the obligation to pay 
compensation refuses further payment, an action 
at law will lie to enforce the common-law liability 
for use and occupation during the latter period;‘° 
and in these circumstances it is for the jury to de- 
termine upon all the evidence what would be a fair 
and proper rental.”+ 


[§ 93] (2) Payment of Expenses Made Necessary 
by Addition to Ordinary Public Travel. As a con- 
dition of occupying and using a bridge, a street rail- 
road company may be required to bear the expense 
of strengthening the bridge so that it may support 
safely the street railroad and its traffic in addition 
to the ordinary public travel;7? and this principle 
applies where the bridge is owned by a quasi-public 
corporation.7* An agreement between a county and 
a street railroad company inures to the benefit of a 
city whose territorial limits have been extended so 
as to include the bridge,** and may be enforced by 
such city by any means which would have been avail- 
able to the county had it not been included within 


vided for the use and occupation of a bridge owned 


bridge company does not dissolve the 
corporation or vest in the city title to 
the bridge company’s property, and 
the fact that the bridge is made free 
to the general public does not release 
a railroad company from liability to 
the bridge company for compensation 
for use of the bridge under arrange- 
ments theretofore existing); Beaver 
County v. Beaver Valley Traction Co., 
79 A. 161, 229 Pa. 565. See City of 
Richmond v. Virginia Ry. & Power 
Co., 92 S.BH. 898, 120 Va. 802 (under 
‘an ordinance granting a thirty-year 
street railroad franchise, accepted by 
the company, authorizing the compa- 
ny to operate on a certain street to 
the corporate limits and referring to 
bridges to be crossed by the compa- 
ny’s tracks, the company was not 
obliged to pay the city toll for cross- 
ing a bridge subsequently condemned 
and constructed by the city as a part 
of such street; the city’s statutory 
right to require of transportation 
companies compensation for the use 
of its bridges having been exercised 
by the compensation and considera- 
tions exacted of the company in the 
‘original franchise ordinance). 


[a] Effect of police power.—The 
police power of a city does not au- 
thorize it to exact rental from a street 
railway company which is making 
use of the streets, including the 
bridge, under a franchise from the 
city. Point Bridge Co. v. Pittsburgh 
Rys. Co., 87 A. 614, 240 Pa. 105. 


57. Point Bridge: Co. y. Pittsburgh 
Rys. Co., supra. 


58. Beaver County vy. Beaver Val- 
ley Traction Co., 79 A. 161, 229 Pa. 


such city.7® 


565. 


59. Floyd County v. Rome St. R. 
Cog Ss. Sut Gare? 


60. Reading City Pass. Ry. Co. v. 
Berks County, 91 A. 1045, 246 Pa. 44. 


61. Beaver County v. Beaver Val- 
ley ‘Traction Co., 79 A. 161, 229 Pa. 
565; Berks County v. Reading City 
ee RY Cry oloAt, VATA 66.35 OU cbse 


62. Beaver County y. Beaver Val- 
ley Traction Co., 79 A. 161, 229 Pa. 
565; Berks County v. Reading City 
ra Ry. Co., 31 A. 474, 663, 167 Pa. 


63. Salem, ete., R. Co. 
County, 9 Allen (Mass.) 563; Public 
Service Ry. Co. v. Board of Public 
Utility Com’rs, 93 A. 585, 87 N.J.Law 
250 [aff 91 A. 313, 86 N.J.Law 105]. 


[a] Review of order fixing com- 
pensation.—An order of the’ Board of 
Public Utility Commissioners, fixing 
the rate to be paid by a street railway 
company for the use of a county 
bridge, will not be disturbed unless 
unreasonable, or based on some ille- 
gal principle, or lacks evidential sup- 
port. Public Service Ry. Co. v. Board 
of Public Utility Com’rs, 93 A. 585, 87 


v. Essex 


N.J.Law 250 [aff 91 A. 818, 86 N.J. 
Law 105]. 
[b] Order held not unreasonable. 


—Public Service Ry. Co. v. Board of 
Public Utility Com’rs, 91 A.‘ 318, 86 
N.J.Law 105 [aff 93 A. 585, 87 N.J. 
Law 250]. 


64. Point Bridge Co. y. Pittsburg 
& West End Ry. Co., 79 A. 567, 230 


A condition of this character only re- 


Pa, 289; Pittsburgh & West End Pass. 
Ry. Co. v. Point Bridge Co., 30 A. 511, 
165 Pa. 37, 26 L.R.A. 233. ‘ 


65. Point Bridge Co. y. Pittsburg 
abe End Ry. Co., 79 A. 567, 230 Pa. 


66. Lawrence County v. New Cas- 
tle Electric Ry. Co., 8 Pa.Super. 313, 
43 Wkly.N.C. 76. 


_ 67. New Street Bridge Co. vy. Pub- 
lic Benvige Commission, 76 Pa.Su- 
per. 


_ 68 New Street Bridge Co. v. Pub- 
lic Service Commission, supra. 


69. Point Bridge Co. y. Pittsburg 
& West End Ry. Co., 79 A. 567, 230 
Pa. 289; Pittsburg & West End Ry. 
a wo Bridge Co., 72 A. 348, 223 

a. ‘ 


70. Beaver County vy. Beaver Val- 
fey Traction Co., 79 A. 161, 229 Pa. 
565. 


71. Beaver County v. Beaver Val- 
ley Traction Co., supra. 


72. Berks County v. Reading City 
Pass. Ry. Co., 31 A. 474, 668, 167°Pa. 
102; Lawrence County v. New Castle 
Electric Ry. Co., 8 Pa.Super. 313, 43 
WklyN.C. 76; City of McMechen v. 
Wheeling Traction Co., 110 S.E. 469, 
90 W.Va. 24. 


73. Conshohocken R. Co. v. Penn- 
Sylvania R. Co., 15 Pa.Co. 445. 


74 City of MeMechen vy. Wheeling 
gana Co., 110 S.B. 469, 90 W.Va. 
4, 


75. City of McMechen y, Wheeling 
Traction Co., supra, 


For later cases, developments and changes in the law see Annotations, same titte and section number, 
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§§ 93-94] | 
quires the railroad company so to strengthen the 
bridge as to relieve the local authorities of the addi- 
tional burden cast on the bridge by the construction 
and operation of the road over it.‘¢ Where the 


bridge connects two cities, one half thereof being 


in each of the cities, a release by one of them of the 
obligations of the company to it does not release the 
company from its joint obligation to the two cities 
to strengthen the bridge.** 


Remedy of company on repudiation of agreement 
by local authorities. Where county commissioners 
have entered into a written agreement with a street 
railway company to give it the use of a county bridge 
without making provision for strengthening and re- 
pairing the bridge or paying a rental. therefor, and 
have subsequently notified the company that they 
will not be bound by the agreement, the company 
will be restrained by injunction from taking forcible 
possession of the bridge.*® In these cireumstanees, 
the court may appoint an engineer to examine and 
report what will be necessary to strengthen the 
bridge for street railway traffic, and, upon the filing 
of his report, the court may permit the street rail- 
way company to enter upon the bridge and strength- 
en it, and when this has been done to the satisfaction 


76. City of McMechen v. Wheeling 


‘Traction Co., supra. 787; 
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Gas & Hlectric Co., 161 P. 978, 173 Cal. 
Town of St. Helena v. San Fran- 
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of the court, the company may use the bridge for 
the purposes of its business, upon giving security to 
keep it in repair, pay the rental agreed on, and per- 
form the conditions on which the municipal consent 
was given.”® 


[§ 94] B. Construction and Operation of Grant*— 
1. General Rules of Construction. The construction 
of a street railroad franchise, in case of dispute, is 
a judicial question for the courts,*° and, in accord- 
ance with the rules relating to the construction of 
franchises in general,®*! a grant of street franchise 
rights to a street railroad company, if ambiguous, 
is to be strictly construed against the company and 
in favor of the public,®? and the company can claim 
no privilege which arises by mere inference and is 
not clearly given, to it by the grant.*? This does not 
mean, however, that the franchise is to be given a 
strained or unnatural construction which will defeat 
the manifest purpose of the grant,*4 and as the grant 
is made for the benefit of the grantee, and also for 
the express accommodation and benefit of the public, 
everything which is reasonably proper and necessary 
to effect the essential objects of the grant passes 
by necessary implication,®® except where it is in dero- 


ton Traction Co., 124 A. 857, 98 Vt. 24. 
Va.—Roanoke Ry. & Electric Co. v. 


[a] In other words, there is no 
obligation upon the company to 
strengthen the bridge when the neces- 
sity for such strengthening arises 
from the increased weight of traffic 
thereover for which it is in no sense 
responsible. City of McMechen vy. 
Wheeling Traction Co., 110 S.H. 469, 
90 W.Va. 24. 


77. City of McMechen v. Wheeling 
Traction Co., supra. 


78. Berks County v. Reading City 
Pass. Ry. Co., 31 A. 474, 663, 167 Pa. 
102, 117. 


‘ 

“Under such circumstances if they 
regarded the contract as binding up- 
‘on the county, the courts were open 
to them and it was their duty to set- 
‘tle the extent of their rights in an 
orderly manner.” Berks County v. 
Reading City Pass. Ry. Co., supra. 


79. Berks County yv. Reading City 
Pass. Ry. Co., supra. 


80. City of Milwaukee y. Milwau- 
kee Hlectric Ry. & Light Co., 180 N. 
W. 339, 181 N.W. 821, 173 Wis. 400, 
13 A.L.R. 802. 


fa] hus, whether the franchise 
permits the grantee to carry on sery- 
ice ordered by the commission 1S a 
judicial question within the jurisdic- 
tion of the courts. City of Milwau- 
kee v. Milwaukee Hlectric Ry. & Light 
Co., 180 N.W. 339, 181 N.W. 821, 173 
Wis. 400, 13 A.L.R. 802. 


81. See Franchises §§ 70-80. 


s2. U.S.—Cleveland Electric R. Co. 
v. Cleveland, etc., R. Cor, 27 S.Ct. 202, 
204 U.S. 116, 51 L.Ed. 399 [aff 137 F. 
111]; Blair’v. Chicago, 26 S.Ct. 427, 
201 U.S. 400, 50 L.Ed. 801; Security 
Trust Co. v. Village of Grosse Pointe, 
82 F.(2d) 706 [aff 42 F.(2d) 377]; 
Central Trust Co. of New York v. 
Chicago & O. P. Hlevated R. Co., 282 
F. 594; Belt Line Ry. Co. v. City of 
Montgomery, 201 F. 411; Omaha 
Horse R. Co. v. Cable Tramway Co., 
30 F. 324; Burns v. Multnomah R. Co., 
15 F. 177, 8 Sawy. 548. 


Cal.—City of Sacramento v. Pacific 


‘ern Paving, 


cisco, N. & C. Ry., 140 P. 600, 605, 24 
CalApp, 71% 


I1l.— Blocki vy. People, 77 N.E. 172, 
220 ll. 444. 


Ind.—State v. Vincennes Traction 
Co.,.117 N.E. 961, 187 Ind. 291; West- 
ete., Co. ve Citizens” St. 
R. Co., 26 N.E. 188, 28 N.E. 88, 128 
Ind. 525, 25 Am.S.R. 462, 10 L.R.A. 
770; Columbus St. B., etc., Co. v. 
Columbus, 86 N.E. 83, 43 Ind.App. 
265. 


lowa.—City of Dubuque v. Dubuque 
Electric Co., 177 N.W. 700, 188 Iowa 
1192; State v. Ottumwa Ry. & Light 
Co., 160 N.W. 336, 178 Iowa 961. 


Kan.—Longenecker vy. Wichita R. 
& Light Co., 102 P. 492, 80 Kan. 413. 


Minn.—Romer y. St. Paul City R. 
Co., 77 N.W. 825, 75 Minn. 211, 74 
Am.S.R. 455. 


Mo.—Kavanaugh v. City of St. Lou- 
is, 119 S.W. 552, 220 Mo. 496. 


Neb.—Lincoln Traction Co. v. Oma- 
hak. & Bo Ry. Co. 187-N.W.- 790, 108 
Neb. 154, 28 A.L.R. 960; Lincoln St. 
R. Co. v. Lincoln, 84 N.W. 802, 61 Neb. 
109. 


N.Y.—Brooklyn Heights R. Co. v. 
Steers, 106 N.E. 919, 213 N.Y. 76, Ann. 
Cas.1916C 791; People v. Newton, 19 
Neher ade 12 INA 96,038 Je ReAcs B74; 
New York v: Dry Dock, ete., R..Co., 
19 N.E. 420, 142° N.Y. 137; New York 
v. New York City R. Co., 110 N.Y.S. 
720, 126 App.Div. 36 [aff 87 N.E. 1117, 
193 N.Y. 680 (reh den 88 N.E. 1116, 194 
N.Y. 564)]. 


Ohio.—Cincinnati St. R. Co. v. Cin- 
cinnati, 24 OhioCir.Ct.N.S. 241; Ham- 
ilton, ete., Electric Transit Co. v. 
Hamilton, 4 OhioS.&C.P. 10, 1 OhioN. 
P. 366. 


Pa.—Burgess & Town Council of 
Chambersburg Borough v. Chambers- 
burg & G. Blectric Ry. Co., 101 A. 922, 
258 Pa. 57; Wilkesbarre v. Coalville 
Pass. R. Co., 7 Leg.Gaz. 397, 4 Luz. 
Leg.Reg. 279. 


vVt.—City of Burlington v. Burling- 


Brown, 154 S.E. 526; Virginia Ry. & 
Power Co. v. City of Richmond, 106 
S.E. 529, 129 Va. 592. 


Wash.—Peterson v. Tacoma Ry. & 
Power Co., 111 P. 338, 60 Wash. 406, 
140 Am.S.R. 936. 


Wis.—State v. Braman, 178 N.W. 
301, 172 Wis. 131. 


_{a] Beasons for. rule—(1) “It 
is matter of common knowledge that 
grants of this character are usually 
prepared for those interested in them, 
and submitted to the legislature [for 
municipal council] with a view to ob- 
tain from such bodies the most lib- 
eral grant of privileges which they 
are willing to give. This is *one 
among many reasons why they are to 
be strictly construed.” Blair v. Chi- 
cago, 26 S.Ct. 427, 201 U.S. 400, 471, 
50 L.Ed. 801 [quot Virginia Ry. & 
Power Co. vy. City of Richmond, 106 
S.E. 529, 535, 129 Va. 592]. (2) “Such 
agreements, like legislative grants to 
street railroads of rights in the 
streets of municipalities, are in dero- 
gation of common rights, and the ex- 
ercise of the rights so granted is con- 
sidered to be an encroachment on the 


| right to the exclusive use by the pub- 


lic and must be construed liberally in 
favor of the public and_ strictly 
against the beneficiary of the grant. 
Such is practically the universal 'hold- 
ing of the courts.” City of Burling- 
ton v. Burlington Traction Co., 124 
ING SVN (Ae aN Oe Gee ALOE 


Strict construction of franchise in 
general see Franchises § 72: 


83. People v. Newton, 19 N.E. 831, 
112 N.Y. 396, 3 L.R.A. 174; New York 
v. ,Dry Dock, .etc., BR. Coy a9" N.e 
420, 112 N.Y. 137; Wirginia Ry. & Pow- 
er Co. vy. City of Richmond, 106 S.E. 
529,129 Va. 592. 


84. Virginia Ry. & Power Co. v. 
City of Richmond, supra; State v. 
Braman, 178 N.W. 301, 172 Wis. 131. 

85. U.S.—Shelbyville v. Glover, 
184 F. 234, 106 C.C.A. 376. 

Minn.—Romer v. St. Paul City R. 
Co., 77 N.W. -825, 75 Minn. 211, 74 


Sei ees ni es ene ee o———————Eaa eee 
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‘their ordinary baggage, 


ordinance. 
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gation of public rights.*¢ 


Am.S.R. 455. 


R.I.—State v. Newport St. R. Co., 
18 A. 161,16 R.I. 533. 


Vt.—City of Burlington v. Burling- 
ton Traction Co., 124 A. 857, 98 Vt. 24. 
Va.—Virginia Ry. & Power Co. v. 
City of Richmond, 106 S.H. 529, 129 


Wa. 592. 
Wis.—Waskiewiez v. Milwaukee 
Blectric Ry. & Light Co., 133 N.W. 


596, 147 Wis. 422. 


And see Wilkesbarre v. Coalville 
Pass. R. Co., 7 Leg.Gaz. (Pa.) 397, 4 
Luz.Leg.Reg. 279 (right to occupy 
streets may be given by implication). 


fa] Tllustrations.—(1) Under a 
street railway’s franchise, providing 
that it shall be used for no other pur- 
pose than to transport passengers and 
the tracks 
and ears may be used to carry 
repair materials to various portions 
of its line. Waskiewicz v. Milwaukee 
Blectric Ry. & Light Co., 133 N.W. 
596, 147 Wis. 422. (2) Where the 
right to operate cars over the line 
specified in a city ordinance is nec- 
essarily implied from the whole or- 
dinance, although not specifically 
mentioned in the provisions designat- 
ing the lines to be constructed, the 
right is sufficiently expressed in the 
Virginia Ry. & Power Co. 
v. City of Richmond, 106 S.E. 529, 129 
Va. 592. 


[b] Construction with reference to 
ebject.—Municipal restrictions and 
conditions imposed on “railroad com- 
panies using streets must be con- 
strued with reference to the particu- 
lar dangers or inconveniences which 
the reguiations are designed to pre- 
vent or remove. Southwestern Gas 
& Electric Co. v. Nichols, (Tex.Civ. 
App.) 254 S.W. 515. 


Grants by implication in general 
gee Franchises § 73. 


86. City of Burlington y. Burling- 
con Traction Co., 124 A. 857, 98 Vt. 


87. Citizens’ St. Ry. Co. v. Jones, 
34 F. 579; City of Henderson y. Hen- 
erson Traction Co., 254 S.W. 332, 200 
Ky. 183. 


88. State v. Ottumwa Ry. & Light 
Co., 160 N.W. 336, 178 Iowa 961. 


89. State vy. Ottumwa Ry. & Light 
Co., supra. 


Practical construction of franchise 
in general see Franchises § 74. 


$0. McGilvra v. Seattle Electric 
Co., 111 P. 896, 61 Wash. 38, Ann.Cas. 
1912B 1020. 


91. State v. Ottumwa Ry. & Light 
Co., 160 N.W. 836, 178 Iowa 961; 
Houghton County St. R. Co. v. Lau- 
rium, 98 W. 393, 185 Mich. 614; 
Cincinnati St. R. Co. v. Cincinnati, 24 


If the franchise is sus- 
ceptible of two constructions, one legal and the other 
not, that interpretation will be adopted which will 
support the franchise and make it operative.*’ In 
construing the franchise, consideration may be given 
to the facts and conditions existing when the fran- 
chise was granted,®* and also to the company’s long 
continued interpretation of its franchise in which the 
public has acquiesced;*® although, in the absence 
of some controlling rule of law, the court will follow 
the contemporaneous construction placed on the 
franehise by the legislative body of the city.°° 
however, the grant is expressed in clear and unam- 
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If, 


\ 
OhioCir.Ct.N.S. 241. ; 


92. City of Dubuque v. Dubuque 
Wlectriec Co., 177 N.W. 700, 188 Iowa 
1192; City of Burlington v. Burling- 
eee Traction Co., 124 A. 857, 98 Vt. 


fa] “The meaning ig to be deter- 
mined by a fair and reasonable con- 
struction of the whole instrument, 
regard being had to the true intent 
of parties, as expressed therein. City 
of Dubuque vy. Dubuque Electric Co., 
177 N.W. 700, 188 Iowa 1192, 1204. 


93. Ill.—City of Spring Valley v. 
Chicago, O..& P. Ry. Co., 115 N.E. 168, 
2) DURES Ts 


Iowa.—City of Dubuque vy. Dubuque 
ont Co., 177 N.W. 700, 188 Iowa 
2. 


Md.—Koch v. North Ave. R. Co., 
23 A. 463, 75 Md. 222, 15 L.R.A. 377. 


Mass.—Williams v. Old Colony St. 
R. Co., 79 N.E. 484, 193 Mass. 305. 


Ohio.—Cincinnati St. R. Co. v. Cin- 
cinnati, 24 OhioCir.Ct.N.S. 241. 


Ont.—Atty.-Gen. v. Niagara Falls, 
ete., R. Co., 19 Ont. 624. 


{a] Thus a grant of street rights 
to an interurban company already op- 
erating in the city over lines acquired 
from a street railroad company hav- 
ing license to use a certain street for 
street railway purposes grants the 
use of Such street to the interurban 
company for commercial railroad pur- 
poses even though it is not specially 
mentioned with the other streets, 
where the intention to grant such use 
is apparent from all the facts and cir- 
cumstances, including the language 
of the grant itself, and the city can- 
not enjoin such use of the street. 
City. of Spring Valley yv. Chicago, O. 
oe Ry. 'Co,—115. N.E. 1685277 Tk 


94 Cincinnati v. Cincinnati St. R 
Co., 9 OhioS.&C.P. 235, 6 OhioN.P. 
140; City of Burlington y. Burling- 
ne Traction Co., 124 A. 857, 98 Vt. 


_ Practical construction of franchise 
in general see Franchises § 74. 


Abe See Municipal Corporations § 
96. Cal.—Los Angeles R. Co. v. Los 


Angeles, 92 P. 490, 152 Cal. 242, 125 
Am.8.R. 54, 15 L.R.A.N.S. 1269. 


Ky.—City of Henderson v. Hender- 
nee Traction Co., 254 S.W. 332, 200 Ky. 


N.Y.—New York vy. Manhattan R. 
Co., 37 N.B. 494, 143 NvY. 1. 


Pa.—Borough. of Wilkinsburg y. 
Public Service Commission, 72 Pa.Su- 
per. 428. 


B.C.—Victoria v. British Columbia 
Electric R. Co., 15 B.C. 48. 


biguous language, the intention of the parties, as so 
expressed, will be given effect,®' by construing the 
franchise agreement as a whole,®? and construing, 
together with the facts and circumstances, the lan- 
guage employed in the grant in its natural and ordi- 
nary sense,®*? and without resorting to the practical 
construction placed upon the grant by the parties. 


Construed with statutes. ; 
state is paramount in the granting of such rights, 
the statutes of the state relative thereto enter into 
a grant made by a municipality and are controlling 
in case of conflict,9® and, therefore, the company 
can obtain only such franchise powers as the city 


O94 


As the authority of the 


95 


And see Hamilton vy. Cincinnati, 
etc., St. R. Co., 8 OhioS.&C.P. 174, 5 
OhioN.P. 457 (ho'ding that a street 
railroad corporation, having a char- 
ter to construct a street railroad 
within and without a city or village, 
may, under a grant from the city or 
village, build its line in and through 
the city or village). 


[a] Effect of constitutional provi- 
sicn.—Franchises of a street railway 
company, conferred in accordance 
with a constitutional provision that 
“no street passenger railway compa- 
ny shall be constructed within the 
limits of any city, borough or town- 
ship without the consent of its local 
authorities,” does not remove the sub- 
jects contained therein from the do- 


main of legislative action. City of 
McKeesport v. Public Service Com- 
mission, 72 Pa.Super. 434; City of 


Pittsburgh v. Public Service Commis- 
sion, 72 Pa.Super. 433; Harbor Creek 
Township v. Public Service Commis- 
sion, 72 Pa.Super. 433; City of Read- 
ing vy. Public Service Commission, 72 
Pa.Super. 4382; Borough of North 
Braddock v. Public Service Commis- 
sion, 72 Pa.Super. 432; Borough of 
Wilkinsburg v. Public Service Com- 
mission, 72 Pa.Super. 423. 


[b] Im Nebraska the franchise 
rights of a street railroad company 
are derived directly from the state, 
and, while the obtaining of.the con- 
sent of a majority of the electors of 
the city is a condition precedent to 
the exercise of such rights, such con- 
sent does not enlarge or restrict the 
grants arising by virtue of the gen- 
eral laws. Juincoln St. R. Co. v. Lin- 
coln, 84 N.W. 802, 61 Neb. 109. 


[ce] In Oklahoma a_ corporation 
formed under Comp. L. (1909) § 1408, 
providing that corporations may be 
formed under the general railway 
laws of the territory of Oklahoma, 
who shall have the power to use elec- 
tricity for the propulsion of their 
cars and rolling stock, may, with the 
consent of the authorities of any 
city or town in the state located upon 
or along its lines, construct a system 
of street railways upon such streets, 
and upon such terms and conditions 
as may be agreed upon between the 
corporations and the city or town, 
and may also accept lighting con- 
tracts with the cities or towns, to 
supply them or their inhabitants with 
light or electric current for power; 
or such railways may also acquire, 
by purchase or consolidation, plants, 
franchises, contracts, good will, and 
other property of any existing street 
railway or lighting company, as au- 
thorized by § 1409. Overholser .y. 
Oklahoma Interurban Traction Co., 
119 P. 127,29 Okl. 571. 


{d] Contract or regulation.—iIn 
cetermining whether a provision in a 
franchise ordinance is to be constru- 
ed as a regulation or as a contract, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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may lawfully grant, and must take its franchise sub- 
jeet to the limitations imposed on the city officials in 
the exercise of their powers to grant a franchise.97 
But a construction of the statute that is most strong- 
ly adverse to a company assuming to build and oper- 
ate its road under the provision of the act or any 
section thereof should not be adopted,®’ and the 
public is not entitled, as of course, to the benefit of 
any doubt as to the true construction of the language 
in such statute;®® and on the other hand, the fact 
that a street railroad company which holds a grant 
from the city is incorporated under the general rail- 
road laws does not give it any greater franchise 


rights.+ 


a Statute which authorizes the city to 
grant the use of its streets to street 
railroads and provides that they shall 
be subject to the reasonable rules and 
regulations of the city affects the or- 
dinance to the same extent as if they 
were expressly written init. State v. 
Milwaukee Electric Ry. & Light Co., 


- 147 N.W. 232, 157 Wis. 121. 


Legislative intent as governing 
construction of franchise in general 
see Franchises § 71. 


-97. Fdwards Hotel & City R. Co. v. 
oi of Jackson, 51 So. 802, 96 Miss. 


98. New York v. Manhattan R. Co., 
37 N.E. 494, 143 N.Y. 1. 


99. New York v. Manhattan R. Co., 
supra. 


1. People v. Newton, 19 N.E. 831, 
ER2 INDY 396, 3° EL: RAY 174. 


[a] In nature of lease.—A grant 
of a franchise to a street railway 
company appurtenant to a street, and 
a right of occupancy to a portion 
thereof‘ peculiar and exclusive to it- 
self, is in the nature of a lease. 
Pittsburg, C., C. & St. L. Ry. Co. v. 
Chicago City Ry. Co., 224 Ill.App. 380. 


[b] As dock department has no 
authority to give consent or grant 
franchises, the consent of such de- 
partment to the construction of a 
street railroad is a mere license, and 
not a franchise. Central Crosstown 
R. Co. v. Metropolitan St. R. Co., 44 
N.Y.S. 752, 16 App.Div. 229. 


2. Ala.—Birmingham Traction Co. 
v. Birmingham R., etc., Co., 24 So. 
502, 119 Ala. 137, 43 L.R.A. 233. 


Fla.—State v. Jacksonville St. R. 
‘Co., 10 So. 590, 29 Fla. 590. 


Ill.—Doane v. Lake St. El. R. Co., 
46 N.B. 520, 165 Ill. 510, 56 Am.S.R. 
265, 36 L.R.A. 97; Chicago, etc., R. 
Co. y. General Electric R. Co., 79 Il. 
App. 569. 


Mich.—Smith v. Jackson, etc., Trac- 
tion Co., 100 N.W. 121, 137 Mich. 20; 
Detroit v. Detroit United R. Co., 95 
N.W. 736, 1383 Mich. 608. 


Minn.—Romer v. St. Paul City R. 
Co., 77 N.W. 825, 75 Minn. 211, 74 Am. 
S.R. 455. 


N.J.—Camden, etc., R. Co. v. U. S. 
Cast Iron Pipe, etc., Co., 59 A. 523, 
68 N.J.Eq. 279; Citizens’ Coach Co. v. 
Camden Horse R. Co., 33 N.J.Eq. 267, 
36 Am.R. 542. 


[a] A modification. of public use. 
—The movement of street railroad 
cars on their tracks in the highway 
has been held to be only a modifica- 
tion of the public use to which the 
highway was originally devoted. 
Camden, etc., R. Co. v. U. S. Cast Iron 
Pipe, etc., Co., 59 A.,523, 68 N.J.Hq. 
$79 [foll Citizens’ Coach Co. v. Cam- 
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[§ 95] 2. Nature and Extent of Rights Acquired 
It is now recognized that the use of 
streets and public highways by street railroad com- 
panies is a legitimate public use,? which does not im- 
pose any additional servitude,*? and which is not in- 
consistent with street uses.* 
railroad to use streets and highways has been de- 
seribed as “an incorporeal right,”® a property right 
in the nature of an easement,® an easement,’ “an 
easement in the street,”® “part of the easement of 
the publie in the streets,”® a “special franchise,”?° 
and it is more than the mere right to operate a rail- 
While a street railroad company has no 


The right of a street 


property in the soil of the street or highway,?? its — 


den Horse R. Co., 33 N.J.Eq. 267, 36 
Am.R. 542]. 


[b] Distinguished from franchise 
to private corporation.—The privilege 
of operating a street railway for the 
carriage of passengers is a valuable 
public franchise as distinguished from 
a franchise granting a private corpo- 
ration the right to exist and do busi- 
ness aS a body corporate. Alabama 
Traction Co. vy. Selma Trust & Savings 
Bank, 104 So. 517, 213 Ala. 269. 


[ce] When lawfully authorized, the 
proper construction and operation of 
tracks in a street cannot be a nui- 
sance. Denver, etc., R. Co. vy. Hanne- 
gan, 95 P..343, 43 Colo. 122, 127. Am. 
S.R. 100, 16 L.R.A.N.S. 874; Linn 
ee v. Hewitt, 8 N.W. 340, 55 Iowa 
05. 


[d] Interference with telephone 
service.—Whe®s the operation of a 
telephone service worked by the earth 


circuit system is interfered with by 


a street railroad company’s adoption 
of electricity as its motive power, 
the telephone company, having no 
vested interest in, or exclusive right 
to the use of, the ground circuit or 
earth system as against a street rail- 
road company incorporated by stat- 
ute, cannot recover by way of dam- 
ages from the street railroad compa- 
uy the cost of converting its earth 
circuit system to the McCleur or com- 
mon return system, a change which 
is rendered necessary by the street 
railroad company’s adoption of elec- 
tricity as its motive power. Bell 
Tel. Co. v. Montreal St. R. Co., 6 Que. 
Q.B. 223 [aff 10 Que.Super. 162]. 


[e] Interference with gas mains. 
—Re Ilford Gas Co., 67 J.P. 239, 1 
Loc.Gov. 213, 88 L.T.Rep.N.S. 236. 


Power of municipal corporation to 


‘grant see Municipal Corporations § 


3786. 
38. See Mminent Domain § 171. 


4 Hussner v. Brooklyn City R. 
Co., 21 N.B. 1002, 114 N.Y. 433, 11 
Am.S.R. 679; Mahady v. Bushwick 
R. Co., 91 N.Y..-148, 43 Am.R. 661; 
Peo. v. Kerr, 27 N.Y. 122; Attorney 
General v. Lombard & South Streets 
Passenger R. Co., 10 Phila. (Pa.) 352, 
3538, 32 Leg.Int. 238. 


“The enjoyment of the use .. . 
being in aid of the right of travel 
upon the highway, is entirely consist- 
ent with the essential purpose for 
which a road or street is establish- 
ed.” Attorney General v. Lombard & 
South Streets Passenger R. Co., su- 
pra. 

5. City of Detroit v. Detroit Unit- 
ed Ry., 1837 N.W. 645, 172 Mich. 136 
[aff 33 S.Ct. 697, 229 U.S. 39, 57 L.Ed. 
1056]. 

[a] Incorporeal hereditament.— 
Thompson v. Schenectady R. Co., 124 


*By WILLIAM A, MARTIN (§ 95). 


BY. 274. 


6 Thompson y. Schenectady R. 
Co., supra; New York Underground 
R. Co. v. New York, 116 F. 952 [aff 
24 §.Ct. 494, 193 U.S. 416, 48 L.Ed. 
733]; Louisville Trust. Co. v. Cin- 
cinnati, 76 F. 296, 22 C.C.A. 334 [cert 
den 17 S.Ct: 995, 164 U.S. 707, 41 L.md. 
1183]; Africa v. Knoxville, 70 F. 729; 
Detroit Citizens’ St. R. Co. v. Detroit, 
64 F. 628, 12 C.C.A.-365, 26 L.R.A. 667 
[cert den 16 S.Ct. 1200, 163 U.S. 683, 
41 L.Ed. 310, and rev 56 F. 867, 60 
F. 161); O'Sullivan v. Griffith, 95 P. 
8735-96 B. 328, 153° Cali-b02: 


[a] Grant, unlimited as to time, is 
not a license, but the conveyance of 
an estate in perpetuity. People v. 
O’Brien, 18 N.E. 692, 111 N.Y. 1, 7 
Am.S.R. 684, 2 L.R.A. 255. 


[b] Distinguished from tangible 
preperty.—The franchise, while it is 
property, is separate and distinct 
from the tangible property used in 
the operation of the road; the city, by 
granting the franchise, does not be- 
come the owner of the tangible prop- 
erty used in the operation of the rail- 
road, nor, unless the ordinance grant- 
ing the franchise so expressly pro- 
vides, can it become such owner by 
the forfeiture or termination by limi- 
tation of the franchise. Wood v. 
Seattle, 62 P. 185, 23 Wash. 1, 52 L. 
R.A. 369. 


7 Knoxville v. Africa, 77 F. 501. 


8. In re Forty-Second St. Spur of 
ete! ba Ry. Co., 126 Misc. 879, 216 


9. Indiana Union Traction Co. v. 
Gough, 102 N.E. 453, 54 Ind.App. 438. 
Sée Riggs v. Metropolitan St. Ry. Co., 
115 S.W. 969, 216 Mo. 304 (street rail- 
ways hold easements in public streets 
ee subservient to the public 
user). 


10. Peo. v. Tax Com’rs, 67 N.E. 69, 
174 N.Y. 417. 


Franchise or license see supra § 18. 


11. San Francisco-Oakland Ter- 
minal Rys. v. Alameda County, 225 P. 
304, 66 Cal.App. 77. 


12. People v. Chicago City Ry. 
Co., 155 N.E. 781, 324 Ill. 618; State 
v. King, 29 So. 359, 104 La. 735; Baker 
v. New York Municipal Ry. Corp., 
168 N.Y.S. 509, 181 App.Div. 939, 102 
Mise. 719; Interborough Rapid Trans- 
it Co. v. Gallagher, 90 N.Y.S. 104, 44 
Misc. 536 [afé 89 N.Y.S. 152, 96 App. 
Div. 632]; Newport News, ete., R., 
etc., Co. v. Nicolopoolos, 638 S.E. 443, 
109 Va. 165. 


“Such a right is not real estate nor 
any private right therein. So far as 
it is a property right at all it is sim- 
ply personal property.” Connecticut 
Valley St. Ry. Co. v. City of North- 
pmpton, 99 N.E. 516, 521, 213 Mass. 
54, 
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right to use the street is nevertheless a property 
right'® which survives the dissolution of the corpo- 
ration by legislative act,!* is entitled to all the con- 
other 
rights,1> and is transferable as such independent of 
the life of the corporation;!® and in the absence of 
terms in the grant which authorize a transfer to oth- 
ers of the rights therein granted;!7 and a court of 
equity will protect such right from unauthorized 
Its occupancy is not 


stitutional protection afforded 


interference by injunction.'® 


13. U.S.—New York Electric Lines 
Co. v. Empire City Subway Co., 35 
SCC core Was. 19, woo! dad. 84; 
Westinghouse Electric & Mfg. Co. v. 
Denver Tramway Co., 3 F.(2d) 285 
[app transf 47 S.Ct. 343, 273 U.S. 657, 
71 L.ld. 826]; Detroit v. Detroit Citi- 
zens’. St. R. Co., 64 F. 628, 12 C.C.A. 
365; Knoxville v. Africa, 77 F. 501. 


Cal.—In re North Beach, etc., R. 
Co., 32 Cal. 499; Los Angeles Pac. Co. 
v. Hubbard, 121 P. 306, 17 Cal.App. 
646. 


Ill. Chicago, N. S. & M. R. Co. v. 
City of Chicago, 163 N.B. 141, 331 Il. 
360; Chicago Gen. R. Co. v. Chicago 
City R. Co., 62 Ill.App. 502. 


N.Y.—White v. Manhattan R. Co., 
SAL NEMS oO Ge Log iUNe Ys, U9 WPeOs avs 
©’ Brien, “08 N.H:. 692; 11 N.Y. 1512 
L.R.A. 255; Swift & Co. v..New York 
&7 Qn Coys) Cos, 120 “NWeS=2 2038, 136 
App.Div. 34 [reh den 120 N.Y.S. 1148, 
136 App.Div. 926]; International Ry. 
Co: v. Wotherspoon, 152 N.Y.S. 971, 
90 Mise. 56; Interborough Rapid 
Transit Co. v. Gallagher, 90 N.Y.S. 
104, 44 Misc. 536 [aff 89 N.Y.S. 152, 96 
App.Div. 632]. 


Ohio.—Belle v. 
CirsCt. jj 18a. 


[a] Interest in servient estate.— 
The property right acquired by a 
street railroad company, by procuring 
the consent of the municipal authori- 
ties to construct its road in a street 
on terms agreed upon, is sufficient to 
enable it to treat with the abutting 
property owners in the character of 
one who has an interest in the servi- 
ent estate. White v. Manhattan R. 
Co., 34 N.E. 887, 1389 N.Y. 19. 


[b] Annexation cof unincorporated 
territory to a municipality does not 
deprive a street railroad company op- 
erating lines within the limits of the 
municipality of any of its property 


Glenville, 27 Ohio 


rights. Belle vy. Glenville, 27 OhioCir. 
Ces: 
14. People v. O’Brien, 18 N.E. 692, 


Nes, ty) 2) RAL 25. 


15; / Knoxville v..Africa,.77 F: 
Louisville Trust & Banking Co. v. 
City of Cincinnati, 76 F. 296; City of 
Detroit v. Detroit Citizens’ St. Ry. Co., 
64 FB. 628, 12 C.C.A. 365. 


[a] Property of which railroad 
cannot be deprived without compen- 
sation.—Coney Island, etc., R. Co. v. 
eeey: 44 N.Y.S. 825, 15 App.Div. 


501; 


16. Detroit Citizens St.'Ry. Co. v. 
Detroit, 64 F. 628; People v. O’Brien, 
SNe OOD, Lad WINGY. 1 oA SR: 
684, 2 L.R.A. 255; In re Forty-Second 
St. Spur of Manhattan Ry. Co., 216 
N.Y.S. 1, 126 Misc. 879, 


17. State v. Northern Ohio Trac- 
tion & Light Co., 2 OhioApp. 113, 34 
OhioCir.Ct. 262. 


[a] Reason is that the covenant in 
such a case must be regarded as a 
grant which runs with the land or 
Subject matter of the contract, and 
the addition of the word “assignee” or 
“assigns” is not necessary to make 
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property 


the covenant effective to all persons 
to whom the property or rights may 
pass. State v. Northern Ohio~Trac- 
tion & Light Co., 2 OhioApp. 1138, 34 
OhioCir.Ct. 262. 


18. Des Moines City Ry. Co. v. City 
of Des Moines, 151 F. 854 [rev on oth- 
er grounds 29 S.Ct. 553, 214 U.S. 179, 
53 L.Ed. 958]; Knoxville v. Africa, 77 
F. 501; Asbury Park &'S. G. R. Co. 
v. Neptune Tp., 74 A. 998, 75 N.J.Eq. 
562 [aff in part and rev in part 67 A. 
790, 73 N.J.Eq. 3238]; Hamilton St., 
ete., R. Co. v. Hamilton, etc., Electric 
Transit Coi<5 OhioCir.Cti 319, 3%Ohie 
Cir.Dec. 158; Pottsville Union Trac- 
tion Co. v. Borough, of St. Clair, 104 
A. 602, 261 Pa. 293. 


[a] Thus (1) where a street rail- 
road has laid its tracks through the 
streets of a township pursuant to a 
location ordinance, equity has juris- 
diction to enjoin the removal of the 
tracks by the township. Asbury Park 
& S. GR. Co. v. Township Commit- 
tee of Neptune Tp., 67 A. 790, 73 N.J. 
Kq. 323 [aff in part and rev in part 
74 A. 998, 75 N.J.Eq. 562]. (2) Where, 
prior to the grant to a railroad com- 
pany of a right to use the streets, an- 
other company had been given the 
right to use the center of the street 
for its tracks and was so using them, 
the .second of the companies will be 
restrained from occupying such por- 
tion of the street without the consent 
of the first company. Hamilton St., 
etc., R. Co. v. Hamilton, etc., Hlectric 
Transit Co., 5 OhioCir.Ct. 319, 3 Ohio 
Cir.Dec. 158. 


19. Baker v. Chicago, R. I. & P. Ry. 
Co., 1384 N.W. 587, 154 Iowa 228; Lin- 
coln Traction Co. v. Omaha, L. & B. 
Ry. Co., 187 N.W. 790, 108 Neb. 154, 28 
A.L.R. 960; Pennsylvania R. Co. v. 
Conshohocken R. Co., 4 Pa.Dist. 12, 
15 Pa.€o.: 454, 


. 20. I1l.—General HPlectric R. Co. v. 
Chicago City R. Co., 66 Ill.App. 362. 


Mass.—Connecticut Valley St. Ry. 
Co. v. City of Northampton, 99 N.B. 
516, 213 Mass. 54, 


Mich.—Detroit v. Detroit United R. 
Co., 95 N.W. 7386, 188 Mich. 608. 


Okl.—Hx parte Piatt, 1384 P. 53, 38 
Okl, 572. 


Pa.—Atty.-Gen. v. Lombard, 
Pass. RiiCo,, 10: Philaw62: 


Phifippine.—Dell v. Manila Electric 
R., etc., Co., 13 Philippine 585. 


Va.—Newport News, ete. R., ete., 
Co. v. Nicolopoolos, 68 S.E. 448, 109 
Va. 165. 


“Tt is true it had vested rights; but 
what were the nature and extent of 
such rights? They were subject to 
the reasonable use of the streets by 
the public for travel and other pur- 
poses.” Western New York & P. 
Traction Co. v. Stillman, 128 N.Y.S: 
863, 3864, 148 App.Div. 717 [aff 124 
N.Y.S. 246, 68 Misc. 456]. 


“The company is permitted to be 
one of the traveling public in the pub- 
lic street, and to travel therein in the 
exercise not of any private right over 


ebG.; 


[§ 95 


exclusive of,!® and is not superior to, but is in com- 
mon with, the general public,?° all persons being at 
liberty to drive upon and over the tracks when they 
are laid in the traveled portion of the street,?+ and 
the rights of each mu8t be exercised in a reasonable 
and careful manner, so as not unnecessarily to~ 
abridge or interfere with the rights of the other.** 
Such use and occupancy is also subject to the right 
of the city to pave the street, construct sewers, or 
make other necessary public improvements,?* and. 


the soil of the street, but simply as: 
sharing in the public right. And it 
has no more easement in the street 
than the proprietor of a licensed om- 
nibus or the owner of an automobile, 
or the ordinary pedestrian.” Con— 
necticut Valley St. Ry. Co. v. City of 
Northampton, 99 N.&. 516, 521, 213 
Mass. 54. : 


[a] Raising wires rightfully 
strung at proper height.—A_ street 
railroad is not obliged to raise, for 
the safe passage of a truck carrying 
a high load, its wires rightfully 
strung at proper height. Chace 
Trucking Co. v. Richmond Light & 
eect 160 N.Y.S. 326, 173 App.Div-. 


Reciprocal rights in streets see in- 
fra §§ 297, 298. 


21. Detroit v. Detroit United R. 
Co., 95 N.W. 736, 1338 Mich. 608; 'To- 
ledo, etc., Tract. Co. v. Sterling, 29: 
OhioCir.Ct. 227. 


22. Colo.—Harrison v. Denver City 
Tramway Co., 131 P. 409, 54 Colo. 593, 
44 L.R.A.(N.S.) 1164; Denver City 
Tramway Co. v. Wright, 107 P. 1074, 
47 Colo. 366. 


Del.—Garrett v. People’s R. Co., 64 
AS 254,°22. Del.w29. 


N.J.—Camden, ete, R. Co. v. U. S. 
Cast Iron Pipe, etc., Co., 59 A. 528, 68 
N.J-Eq. 279. 


N.Y.—O’Neil v. Dry Dock, ete., R. 
Co., 29 N.E. 84, 129 N.Y. 125, 26 Am. 
S.R. 512; Whitaker v. Highth Ave. R. 
Co., 51 N.Y.-295 [rev 5 Barb. 650]. 


Philippine.—Dell v. Manila Electric 
R., ete., Co., 13 Philippine 585. 


“The rights of a railroad corpora- 
tion upon the parts of the streets ap- 
propriated to its use must be so ex- 
ercised that the free use of the streets,,. 
for the purposes and in the modes in- 
herent in their creation, will not be 
unreasonably interfered with.” Peo- 
ple ex rel. City of New York v. New 
York Rys. Co., 112 N.B. 49, 217 N.Y. 
310, 317 [quot Stern vy. Imternational 
ae Co., 115 N.E. 759,220 Noy. 2845 


Rights of abutting owners see infra 
§§ 137-142. 


23. Kirby v. Citizens’ R. Co., 48 
Ma. 168, 30 Am.R. 455; Necaro Co. v. 
BHighth Ave. R, Co., 221 N.Y.S. 276, 220 
App.Div. 144; Interborough Rapid 
Transit Co. v. Gallagher, 90 N.Y.S. 
104, 44 Misc. 536 [aff 89 N.Y.S. 152, 96 
App.Div. 632]; Mahanoy City, S., G. 
& St. Ry. Co. v. Ashland Borough, 73 
A. 338, 224 Pa. 375; Ridge Ave. Pass. 
iS rie Philadelphia, 37 A. 910, 181 

a. . 


[a] Paving which increases diffi- 
culty of operating cars.—A city can- 
not be enjoined at the suit of a street 
railway from paving a street in a 
particular way, although the paving 
will increase the difficulty of operat- 
ing thy street cars when weather con- 
ditions are bad. Mahanoy City, S., G. 
& St. Ry. Co. v. Ashland Borough, 73. 
A, 338, 224 Pa, 375. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 95-96] 


to remove, or cause to be removed, the tracks when 
they no longer subserve the purposes for which they 
were intended,** as the company will not be permit- 
ted to obstruct a street for the purpose of holding a 
right therein, and not for the purpose of serving the 


public.?°® 


[§ 96] 38. Exclusive and Conflicting Grants*2°— 

As the occupation of streets by a 
street railway is regarded merely as an additional 
public use,”* the granting of a right of way over and 
along the streets does not of itself eonfer on the 
street railroad company exclusive right to use the 
streets on which its tracks are laid,?® and the des- 
ignation of a particular portion of the street for oc- 
cupation by the tracks merely fixes the location of 
Such a grant, however, confers exelu- 


a. In General. 


the tracks.?° 


[b] Damages resulting from 
change of grade.—The company can- 
not recover damages from the city 
for an impediment to travel caused 
by a change of grade made in the 
street by the city, where the delay 
was not willful or unnecessary, apart 
from a mere mistake of judgment by 
the city as to the best manner of do- 
ing the work. Ridge Ave. Pass. R. Co. 
v. Philadelphia, 37 A. 910, 181 Pa. 592. 


[c] Expense of protecting railroad 
property during construction of im- 
provements.—(1) The expense of pro- 
tecting, shoring up, and supporting 
tracks where necessary street im- 
provements are being made by the 
city must be borne by the company 
(Necaro Co. v. Eighth Ave. R. Co., 221 
N.Y.S. 276, 220 App.Div. 144; Brook- 
lyn Elevated R. Co. v. City of Brook- 
lyn, 37 N.Y.S. 560, 2 App.Div. 98), 
(2) and it may not impose the cost 
thereof on the city by simply disre- 
garding a notice requiring it to do 
the work; but the city may cause the 
work to be done at the company’s ex- 
pense, and a sewer contractor, who 
performed such work when the com- 
pany disregarded the notice, was en- 
titled to recover a reasonable cost 
thereof from the company (Necaro 
Co. v. Eighth Ave. R. Co., 221 N.Y-S. 
276, 220 App.Div. 144). 


[ad]. Right to freedom from unrea- 
sonable interference.—The most that 
an elevated railroad company has a 
right to insist upon is that its struc- 
ture shall not be unreasonably inter- 
fered with. The city still has the 
right to make use of the streets for 
proper and authorized urban purpos- 
es, and is not obliged to consult the 
mere convenience of the company. 
Interborough Rapid Transit Co. v. 


Gallagher, 90 N.Y.S. 104, 44 Misc. 
536 [aff 89 N.Y.S. 152, 96 App.Div. 
632]. 

24. Southern R. Co. v. Memphis, 


97 F. 819, 38 C.C.A. 498 [mod 99 F. 
170, 89 C.C.A. 451] (the right to main- 
tain a track upon a street is only ac- 
cessory to the right to operate it, and 
is lost when the right to operate 
ceases). 


25. Southern R. Co. vy. Memphis, 
supra; Chicago Gen. R. Co. v. Chicago 
City R. Co., 62 Ill.App. 502. 


[a] Thus a company whose grant 
to operate its cars by animal power 
eannot be exercised on account of the 
grade of the street will not be allowed 
to maintain its tracks in the hope that 
it may be granted the right to change 
its motive power. Southern Re COs iv. 


Memphis, 97 F. 819, 38 C.C.A. 498 
{mod 99 F. 170, 39 C.C.A. 451]. 
26. Construction of exclusive 


grants of franchises in general see 


STREET RAILROADS 


panies.*! 


Franchises §§ 76-79. 
Validity in general see supra § ou 


27. See infra § 137 et seq. 
28. Occupancy as exclusive see su- 
pra § 95. 


Reciprocal rights of company and 
public see infra §§ 297, 298 


29. Baker v. Chicago, R. I. & P. Ry. 
Co., 184 N.W. 587, 154 Iowa 228. 


30. Tulsa St. Ry. Co. v. Oklahoma 
Union Traction Co., 113 P. 180, 27 
Okl. 339. 

31. Co; 


U.S.—Fidelity Trust, etc., 
v. Mobile St. R. Co., 53 FE 687. 


Tll.— Peoria Ry. Co. v. bahia Ry. 
Terminal Co., 96 N.E. 689, 252 Ill. 73. 


Iowa.—Des/ Moines St. R. Co. v. 
Des Moines Broad-Gauge St. R. Co., 
Pain 610, 35 N.W. 602, 73 Iowa 


N.J.—Citizens’. Coach Co. v. Cam- 
den Horse R. Co., 33 N.J.Eq. 267, 36 
Am.R. 542 [aff 31 N.J. Eq. 525]. 


N.Y.—Brooklyn Cent. R. Co. v. 
Brooklyn City R. Co., 32 Barb. 358. 


Tex.—Texarkana, etc., R. Co. v. 
Texas, etc.,’R. Co., 67 S.W. 525, 28 
Tex.Civ.App. 551. : 


[a] Thus, where a street railway 
company by ordinance is granted the 
right to construct a railway system 
for a definite period over certain 
streets, it thereby acquires the ex- 
clusive right to that portion of the 
streets granted to it for railway pur- 
poses during the term of the grant, 
and during that time may exclude 
other street railway companies from 
the use of its tracks and the space oc- 
cupied by its cars: Peoria Ry. Co. v. 
Peoria Ry. Terminal Co., 96 N.E. 689, 
252 Il. 73. 


32. See supra § 31. 

33. See Monopolies § 12. 

84. Wilmington City R. Co. v. Wil- 
mington, ete., R: Co,, 46 A. 12, 8 Del. 
Ch. 468; Indianapolis Cahle St. R. Co. 


Vv. Citizens’ R. Co., 24 N.E. 1054, 26 
N.E. 893;.127 Ind: 369, 8 L.R.A. 539; 
Des Moines St. R. Co. v. Des Moines 
Broad-Guage St. R. Co., 33 N-W. 610, 
35 N.W. 602, 73 Iowa 513. And see 
cases infra note 35. 


Construction of franchises in gen- 
eral see supra § 94 


35. U.S.—Detroit Citizens’ St. R. 
Comiv: Detroit, 18).S:Ct./ 732, 17h. UsS: 
48, 43 L.Ed. 67; United Railroads of 
San Francisco v. City and County of 
San Francisco, 239 F. 987 [aff 39 S.Ct. 
361, 249 U.S. 517, 63 L.Ed. 739]; Citi- 
zens’ St. Ry. Co. v. Jones, 34 F. 579. 


Del.—Wilmington City R. Co. v. 
*By HENRY H. SKYLES (§§ 96-98). 
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sive privileges as against all persons upon whom 
similar rights have not been conferred,?° and as to 
the use of its tracks, the right of the street railroad 
company is exclusive by reason of the mere right of 
property, at least as against other competing com- 


Exclusive street railroad franchise to the use of 
streets may be granted,** but as the policy of the 
law is against all grants of exclusive rights and 
monopolies,** grants to street railroad companies, 
which are claimed to confer an exclusive right, as 
against rival companies, to the use of particular 
streets, will be strictly construed,?+ and will not be 
held to confer such right unless it is plainly con- 
ferred by express words or necessary implication.?® 
Even where the grant does confer such an exclusive 


Wilmington, ete.,-R. Co. 46 A. 12, 8 
Del. Ch. 468 


Ind Ud anenelia Cable St. R. Co. 
v. Citizens’ R. Co., 24 N.B. 1054, 26 
N.E. 893, 127 Ind. 369, 8 L.R.A. 539. 


Ky.—Covington St. R. Co. v. Cov- 
ington, etc., St. R. Co., 1 Ky.L. 318. 


Mich.—Detroit Citizens’ St. R. Co. 
v. Detroit, 68 N.W. 304, 110 Mich. 384, 
64 Am.S.R. 350, 35 IAR.A. 859 {aft 


seas S.Ct. 732, 171 U.S. 48, 43 L.Ed. 


N.Y.—Brooklyn City, ete., R. Co. v. 
ose Island, ete., R. Cos 385 Barb. 


Ohio.—Mulhenny vy. Toledo Central 
St. R. Co., 30 OhioCir.Ct. 686. 


Wis.—Murray Hill Land Co. v. Mil- 
waukee Light, etc., Co., 86 N.W. 199, 
110 Wis. 555. 


[a]. Reason for rule.-—“There were 
many reasons which urged to this— 
reasons which flow from the nature 
of the municipal trust—even from the 
nature of the legislative trust, and 
those which, without the clearest in- 
tention explicitly declared—insistent- 
ly forbid that the future should be 
committed and bound by the condi- 
tions of the present time, and fune- 
tions delegated for public purposes 
be paralyzed in their exercise by the 


existence of exclusive privileges.” 
Detroit Citizens’ St. Ry. Co. v. De- 
CKOLtE AR yc Ls S.Cte Te2jdeGee Oma mses 
43 L.Ed. 67. 

[b] As against city.—A franchise 


which does not expressly grant an ex- 
clusive right to operate on the streets 
named, nor exclude the city from es- 
tablishing a street railroad of its own, 
will not be construed to give an exclu- 
Sive right as against the city. United 
Railroads of San Francisco v. City 
and County of San Franeisco, 239 F. 
987 [aff 39 S.Ct. 361, 249 U.S. 517, 63 
L.Ed. 739]. 


[e] Provision for one set of wires 
and poles.—An ordinance franchise, 
providing that only one set of wires 
and poles shall be erected upon any 
one street, cannot be construed to give 
the first company erecting its poles 
and stringing its wires the exclusive 
right to operate its line of street rail- 
way on a given street, but rather stip- 
ulates that such company can erect 
only one set of poleS and wires there- 
on. Mulhenny v. Toledo Central St. 
R. Co., 30 OhioCir.Ct. 686. 


[d] Rule applied to conveyance of 
the right to construct and operate a 
railroad upon a certain tract or piece 
of land known as “W. Street,” as in- 
dicated ona plat of land, as not grant- 
ing an exclusive right to the use of 


such street for railroad purposes. 
sa AN SEES Se  y Sn 
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right, it will not be extended by construction beyond 
the clear import of its terms,?° and all conditions 
precedent must be complied with before such right 
Such a grant of exclusive rights relates to 
streets and not to the tracks,?* and has been held to 
be exclusive only as to so much of the street as may 
be actually occupied and necessary for the proper 
operation of the cars;*® but where the exclusive 
right is conferred as to all of the streets of the mu- 
nicipality, it applies, as against rival companies, to 


vests.37 


Murray Hill Land Co. v. Milwaukee 
Light, ete., Co., 86 N.W. 199, 110 Wis. 
555. 


36. U.S.—New Orleans City R. Co. 
vy. Crescent City R. Co., 12 F. 308. 


Colo.—Denver, ete., R. Co. v. Den- 
ver City R. Co., 2 Colo. 673. 


Ga.—West End, etc., R. Co. v. At- 
lanta St. R.:Co., 49 Ga, 151. 


flowa.—Thurston vy. Huston, 
W. 687, 123 Iowa 157. 


Md.—North Baltimore Pass. Co. v. 
Baltimore, 23 A. 470, 75 Md. 247. 


Mass.—New Bedford, etc., R. Co, v. 
Achusnet St. R. Co., 9 N.H. 536, 143 
Mass. 200. 


Mich.—Grand Rapids St. R. Co. v. 
Grand Rapids West Side R. Co., 12 N. 
W. 6438, 48 Mich. 433. 


Can.—Toronto R. Co. v. Toronto, 37 
Can.S8.C. 430 Lallowing appeal in part 
10 Ont.L. 657, 6 Ont.W.R. 677]. 


{a] Tllustration.—A city, which 
has contracted with one company not 
to grant similar franchises over the 
same streets to any other company 
during the period of such contract, 1S 
not thereby estopped from granting 
to others the privilege of running 
lines across any of the streets men- 
tioned in the contract, nor for such 
short distances along such streets 
as are necessary to make connections 
and turnouts for other lines running 
mainly along other streets, and be- 
tween entirely diflerent termini. New 
Orleans City R. Co. v. Crescent City 
R. Co., 12 F. 308. 


‘{[b] Extension of time.—Where a 
city ordinance grants a street rail- 
road company a franchise, providing 
that it might operate in such streets 
as might be designated from time to 
time, and that the company shall 
' have an exclusive privilege for five 
years, a subsequent permission to the 
company to operate a track in the 
street does not amount to an exten- 
sion of the time for the exclusive 
privilege. Thurston v. Huston, 98 N. 
W. 637, 123 Iowa 157. 


{[c] As to motive power.—(1) An 
exclusive right to operate a horse 
railroad does not exclude other street 
railroads operated by other means 
than animal power (Teachout v. Des 
Moines Broad Gauge St. R. Co., 38 N. 
W. 145, 75 Iowa 722), (2) such as a 
cable tramway (Omaha Horse R. Co. 
v. Cable Tramway Co,, 30 F. 324), (3) 
or a street railroad operated by steam 
(Denver, etc., R. Co. v. Denver City 
R. Co., 2 Colo. 673); (4) but the ex- 
elusiveness of a right to operate a 
eity railroad generally is not im- 
paired by the fact that electricity 
was not used at the time the grant 
was made (Wilmington City R. Co. v. 
Wilmington, etc., R. Co., 46 A. 12, 8 
Del.Ch. 468). 


87. People’s Traction Co. v. At- 
lantic City, 57 A. 972, 71 N.J.Law 134; 
New York Cable R. Co. v. Chambers 
Misetea, aa OO... 40° Eun GN.Y.)). 29); 
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Tamaqua, ete, St. R. Co. v. Inter- 
County St. R. Co., 31 A. 473, 167 Pa. 
91 [aff 4 Pa.Dist. 20]. 


[a] Mere grant of charter to... 
street railroad company does not give 
such authority to lay tracks on the 
streets named in the charter as will 
invalidate ‘a charter subsequently 
granted to another company tor the 
same route, Com, v. Lance, 8 Del. 
Cow CRaa id 


{b] In New York the provision of 
the rapid transit act which prohibits 
the commissioners from locating 
routes for elevated railroads over 
streets “already legally authorized 
for or occupied by an elevated or un- 
derground railroad’ does not apply 
to streets alleged to be covered by 
the routes of other railroad compa- 
nies, but in which no company has a 
complete right to build. In re Union 
MT R=Co:, 1 NUYS. 797, 49, Fiun 609 
Pati 19 NE 664), 122 NY. 61, 2 GER. 
A. 359, and 21 N.E. 81, 113 N.Y. 275]. 


Conditions precedent in general see 
supra § 78 et seq. 


38. Des Moines St. R. Co. v. Des 
Moines Broad-Gauge St. R. Co., 33 N. 
We GLO Sb IN W602: 73, clowa +b Las 
Com. v. Bond, 68 A. 741, 214 Pa. 307, 
112 Am.S.R. 745. 


2 
89. Peoria Ry. Co. v. Peoria Ry: 
Terminal Co., 96 -N.H.- 689,252 Til. 
TeEsrCity RYO. y Citizens Eur, 
(Ind.) 52 N.E. 157; North Baltimore 
Pass. R. Co. v. Baltimore, 23 A. 470, 
75 Md. 247. See Winnipeg St. R. Co. 
v. Winnipeg Electric St. R. Co., 9 
Man. 219 (holding that a provision 
in a grant that the- street railroad 
“Shall have the exclusive right to 
such portion of any streets as shall 
be occupied by said railroad’ relates 
only to the space upon which a track 

and rails are laid). 


40. Wilmington City R. Co. v. Wil- 
mington, etc., R. Co., 46 A. 12, 8 Del. 
Ch. 468; Des Moines St. R. Co. v. Des 
Moines Broad-Gauge St. R. Co., 33 
N.W. 610, 35 N.W. 602, 73 Iowa 513; 
Detroit Citizens’ St. R. Co. v. Detroit, 
68 N.W. 304, 110 Mich. 384, 64 Am.S.R. 
350, 35 L.R.A. 859 [aff 18 S.Ct. 732, 171 
U.S, 48, 438 L.Ed. 67]; Kent v. Bing- 
hamton, 81 N.Y.S. 198, 40 Mise. 1 
Laff 84 N.Y.S. 1131, 88 App.Div. 617 
(rev on other grounds 86 N.Y.S. 411, 
90 App.Div. 553)]. 


[a] Thus a statute giving the ex- 
clusive right and privilege of lo- 
cating, constructing, operating, and 
maintaining a city railway within 
the limits of a city, designating the 
route of the road, and giving the 
further privilege of building any- 
where within the city, on condition 
of obtaining the consent of the city 
council, is an exclusive franchise as 
to all streets in the city. Wilming- 
ton City R. Co, v. Wilmington, ete., 
R. Co., 46 A, 12, 8 Del,Ch.. 468. 


{b] Option.—(1) An ordinance 
granting a street railroad company 
exclusive authority, at its option, to 
construct street railroads on all 
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all of such streets, and not only as to streets on 
which the grantee has built.*° 


[§ 97] b. Conflicting Grants.*1 Where the grant 
to a street railroad company is not exclusive, the 
same or similar rights and franchises in the use of 
the street or streets may be granted to another com- 
pany,*? unless it will conflict with, and cause sub- 
stantial loss to, the company already occupying the 
street or streets,*® as by appropriating that portion 


streets within the city, is a grant of 
an exclusive privilege, and is in ef- 
fect an exclusive franchise. Detroit 
Citizens’ St. R. Co. v. Detroit, 68 N- 
W. 804, 110 Mich. 384, 64 Am.S.R. 
350, 35 L.R.A. 859 [aff 18 S.Ct, 732, 
171 U.S. 48, °43 L.Ed. 67). (2) ‘But if 
the company stands by without ob- 
jecting or protesting to the granting 
of a similar franchise to another com- 
pany, it thereby acknowledges that 
it has lost its option. Kent v. Bing- 
hamton, 81 N.Y.S. 198, 40 Mise. 1 [aif 
84 N.Y.S. 1131, 88 App.Div. 617 (rev 
on other grounds 86 N.Y.S. 411, 90 
App.Div. 553)]. 


41. Construction of 
grants of franchises in general see 
Franchises § 80. 


42. Cal.—Oakland R. Co. v. Oak- 
Be adage RY Co. 45)Cak-365; 13eAm. 


Del.—Wilmington City R. Co v. 
People’s. R. Co., 47 A. 245. 


Ill.— Peoria Ry. Co. v. Peoria Ry. 
aerials Co.,,. 96: (N-. 689,°252 TEE: 


Ind.—Indianapolis Cable St. R. Co. 
v. Citizens’ St. R. Co., 24 N.E, 1054, 26 
N.E. 893, 127 Ind. 369, 8 L.R.A. 539. 


Md.—North Baltimore Pass. R. Co. 
v. Baltimore, 23 A. 470, 75 Md. 247. 


N.Y.—Sixth Ave. R. Co. v. Kerr, 72 
N.Y. 330; Christopher, ete., R. Co. v. 
Central Crosstown R. Co., 4 Hun 630, 
67 Barb. 315. 


Pa.—Com. v. Bond, 63 A. 741, 214 
Pa. 307, 112. Am.S.R. 745 


Tex.—Houston v. Houston City St. 
R. Co., 19 S.W. 127, 83 Tex. 548, 29 
Am.S.R. 679; Ft. Worth St. R. Co. v. 
Rosedale St. R. Co., 4 S.W. 5384, 68 
Tex. 169. 


Wash.—Wood v. Seattle, 62 P. 135, 
23 Wash. 1, 52 L.R.A. 369. 


[a] Thus, under a city charter 
providing that no exclusive fran- 
chise shall be granted for the use 
of any street, the city has power to 
grant a franchise for a street rail- 
road along a street on which there 
is an existing street railroad operat- 
ing under an existing franchise, cre- 
ated by an ordinance providing that 
such franchise shall not be exclusive. 
Wood v. Seattle, 62 P.'135, 23 Wash. 
1.52) Tn RiA 369. 


[b] Where routes are not same, 
the local authorities of a munieipali- 
ty may grant a franchise for the 
building and operating of a street 
surface railway to two or more rival 
companies, Peo. vy. Bauer, 103 N.Y. 
Sern ee 54 Misc. 28, 39 N.Y.Civ.Proc. 


Rist ‘yp eraat exclusive privileges 
general see Municipal Corporations 
§§ 3779, 3780. d ier 


43. Fidelity Trust, etc., Co. v. Mo- 
bile St. R. Co., 53 F. 687; Wilming- 
ton City R. Co. v. People’s R. Co., 
(Del.) 47 A. 245. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


a 


conflicting 


See eh he 


of the streets which has been granted to the first 
company and which is being used by it in the opera- 
tion of its railway system.** The same or similar 
rights may also be granted to another company where 
the prior grant, although exclusive, is invalid be- 
cause so,*® or where it is otherwise ultra vires,‘® or 
has been revoked.*? 


Priority. Although mere priority of grant does 
not confer exclusive rights,*® where valid grants of 
the right to use the same street or a particular por- 
tion thereof have been made to two different compa- 
nies, the first of the grantees to comply with his 
franchise and rightfully oceupy the street acquires 
the superior and better claim of right thereto.*® 
In some jurisdictions the policy of the legislation is 
that there shall be no more than one lawfully au- 
thorized street railroad track laid upon the same 
street or highway at the same time,®° unless the 
power to grant the use of the street to another com- 
pany is reserved in the prior grant;°! while in other 
jurisdictions this policy obtains with the limitation 
that a second company may be granted the right to 
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occupy the same street upon obtaining the consent 
of the first;5? and it follows that in such jurisdic- 
tions priority of user under a valid grant confers an 
exclusive right to the streets oceupied.®>? Such leg- 
islation, however, does not affect the right of the city 
to construct a street railroad of its own under later 
legislation,®* as a street railroad company takes its 
franchise subject to the risk that subsequent legisla- 
tion might empower the city to establish its own 
street railway system.5® 


Joint use. A street railroad does not become a 
part of the street, so as to authorize the public and 
other companies to use the road with appropriate 
cars and carriages in common with the owners of 
the franchise ;°* but where a street railroad is grant- 
ed merely the right to construct and operate a street 
railroad on the streets, although its trackage system 
and appurtenances are private property, it may by 
legislative authority be compelled to permit another 
company under proper conditions imposed and com-_ 
pensation provided to use a portion of its tracks to 
promote public interest,®°7 unless the rendition of 


44. Peoria Ry. Co. v. Peoria Ry. 
apa Co., 96 N.E. 689, 252 Ill. 
io. 


[a] Thus, where a franchise has 
been granted to a particular eompany 
to use for street railway purposes a 
designated portion of particular 
streets, and the grant has been ac- 
cepted and acted upon, and the rail- 
road constructed, the city cannot 
there.fter, and during the term of 
Such company’s franchise, grant to 
another railway company the identi- 
cal portions of the streets theretofore 
granted to the first company. Peoria 
Ry. Co. v. Peoria Ry. Terminal Co., 
96 N.E. 689, 252 Ill. 73.- 


45. Henderson v. Ogden City R. 
Co., 26 P. 286, 7 Utah 199. 


Validity of exclusive grants see 
supra § 81. 


46. Pennsylvania R. Co. v. Hamil- 
ton Tp., 51 A. 926, 67 N.J.Law 477 
{aff 53 A. 1125, 68 N.J.Law 414]. 


{a] Thus, where a street railroad 
company constructs and operates a 
railway on a public road under an ul- 
tra vires ordinance, it acquires no 
such right as will prevent a township 
committee from granting permission 
to another railway company to con- 
struct and operate its railway in the 
same highway. Pennsylvania R. Co. 
v. Hamilton Tp., 51 A. 926, 67 N.J. 
Law 477 [aff 538 A. 1125, 68 N.J.Law 
414], 


47. Wilmington City R. Co. v. Peo- 
ple’s R. Co., (Del.) 47 A. 245. 


48. Brooklyn City, etc., R. Co. v. 
Coney Island, etc., R. Co., 35 Barb. 
(N.Y.) 364. , 


49. City R. Co. v. Citizens’ St. R. 
Co., (Ind.) 52 N.E. 157; Indianapolis 
Cable St. R. Co. v. Citizens’ St. R. Co., 
24 N.E. 1054, 26 N.H. 893, 127 Ind. 369, 
8 L.R.A. 539; Hamilton, etc., Trac- 
tion Co. v. Hamilton, etc., Electric 
Transit Co., 69 N.E. 991, 69 OhioSt. 
402; Norristown Pass. R. Co. v. Citi- 
zens’ Pass. R. Co., 3 Montg. Co. (Pa.) 
119; Denison, etc., R. Co. v. Denison 
Land, etc., Co., 32 S.W. 332, 11 Tex. 
Civ.App. 157. 


{a] Tlustrations.—(1) Where two 
street railroad companies take actual] 
possession of a part of a street on 
the same day, and one of them has 
theretofore undertaken the construc- 
tion of a line between two points 


which includes the part of the street 
in controversy of,that line, it has 
the better right.. Indianapolis Cable 
Siz 3K NGo. ive Citizens’ St.“ BR." Co;;, 24 
N.E. 1054, 26 N.E. 893, 127 Ind. 369, 
8 L.R.A. 539. (2) A street railroad 
company has no right, under a char- 
ter authorizing a line running in one 
direction, to construct and operate a 
line running in a different direction, 
even though permission so to do is 
granted by a city ordinance, as 
against a company which has already 
constructed and is operating a road 
on the street in question. Denison, 
ete., R. Co. v. Denison Land, etc., Co., 
32 S.W. 332, 11 Tex.Civ.App. 157. 


[b] Building wrong kind of road.— 
A company authorized to build one 
kind of road only acquires no prior 
right by commencing the construction 
of a different kind of road. Indian- 
apolis Cable St. R. Co. v. Citizens’ St. 
R. Co., 24 N.E. 1054, 26 N.K. 8938, 127 
Ind. 369, 8 L.R.A. 539. 


50. West Jersey Traction Co. v. 
Camden Horse R. Co., 29 A. 833, 52 N. 
J.Hig. 452; Com. v. Broad St. Rapid 
Transit St. R. Co., 67 A. 958, 219 Pa. 
11; Com. v. Uwechlan St. R. Co., 53 A. 
518, 203 Pa. 608; Homestead St. R. 
Co. v. Pittsburg, etc., St. R. Co., 30 
A. 950, 166 Pay 162, 27 L.R-A. 383; 
West Chester R. Co. v. Rock Glen R. 
Co., 25 Pa.Co. 558. And see Pennsyl- 
vania R. Co. v. Philadelphia Belt Line 
R. Co., 10 Pa.Co, 625 (not without 
the consent of the first company 
which would be injured by entry of 
the second company). 


[a] Rule applied.—Where the ob- 
struction of a street is due to the 
construction of another track in a 
street which has been occupied by a 
street railroad company, the city, in 
the exercise of its power to remove 
obstructions, cannot order the first 
track removed. West Philadelphia 


Pass. R. Co. v. Philadelphia, 10 Phila. 


(Pa.) 70, 30 Leg.Int. 256. 


Lb] In California (1) under Code 
§ 499, two street railroad corporations 
cannot use or occupy the same ‘street 
or track for a distance of more than 
five blocks, and in no case may the 
right to use the same street be grant- 
ed to more than two corporations. 
Omnibus R. Co. v. Baldwin, 57 Cal. 
160. (2) Under the act of 1870, the 
right could be granted to construct a 
street railroad track in the same 
street in which another track was 


laid, Oakland R. Co. v. Oakland, etc., 
R. Co., 45 Cal. 365, 13 Am.R. 181. 


« 51.-"Com. v. Bond, 63 A. 741, 214 
Pa. 307, 112 Am.S:R, 745. 


52. Forty-Second St., ete, R. Co. 
v. Thirty-Fourth St. R. Co., 52 N.Y. 
Super.Ct. 252 [dism 102 N.Y. 691]; 
Central Crosstown R. Co. v. Metropol- 
itan St. R. Co., 40 N.Y.S. 1095, 17 
Misc. 716 [aff 44 N.Y.S. 752, 16 App. 
Div. 229]; Hamilton St. R., ete., Co. 
v. Hamilton, ete., Blectric Transit 
Co., 5 OhioCir.Ct. 319, 3 OhioCir.Dec. 
158. See Hlectric City R. Co. v. Ni- 
agara Falls, 95 N.Y.S. 73, 48 Mise. 91 
(holding that the consent of an ex- 
isting company is not a condition pre- 
cedeént to the right of such competing 
company to obtain the consent of the 
local authorities to the use of the 
street). 


[a] “The consent of another com- 
pany in a case where such consent is 
required, confers no franchise upon 
the company by whom it is obtained. 
The consent simply meets one of the 
conditions prescribed by the statute 
upon which the right of the com- 
pany to construct and operate its road 
depends. If consent is refused, the 
law is not defeated, but perfect and 
complete as before. The company up- 
on consent being refused, is not de- 
prived of its franchise. A failure to 
obtain such consent simply puts in 
abeyance its right to proceed with the 
construction of the proposed road un- 
til the obstruction is removed.” Mat- 
ter of Thirty-fourth St. R. Co., 7 N.E. 
172; 102 N.Y. 343, 351. . 


53. See cases supra notes 50-52. 


54. United Railroads of San Fran- 
cisco v. City and County of San Fran- 
cisco, 39 S.Ct. 361, 249 U.S. 517, 63 
L.Ed. 739 [aff 239 F. 987]. 


Construction, acquisition, and op- 
eration by public authorities in gen- 
eral see infra §§ 525-529. 


55. United Railroads of San Fran- 
cisco v. City and County of San Fran- 
cisco, 39 S.Ct. 361, 249 'U.S. 517, 63 L. 
Ba) G39 Watt 2897 BOs]. 


56: Brooklyn Central R. Co. v. 
Brooklyn City R. Co., 32 Barb. (N.Y.) 
358. 


57. Lincoln Traction Co. v. Omaha, 
L. & B. Ry. Co., 187 N.W. 790, 108 Neb. 
154, 28 A.L.R. 960. 


Rights in, and use of, tracks of 
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that use will result in such detriment or prejudice to 
the company affected as to make the regulation un- 
reasonable,°® and on this principle it has been held 
that a later company cannot be granted the right to 
straddle its tracks over the tracks of a prior com- 
pany,°® notwithstanding in the grant to the first 
company the power to grant the common use of the 
street to another company was reserved.°° Where 
the right to place rails in and use the same street is 
given to two companies, each is bound to place,its 
rails and use the street in such manner that the 
public may have the benefit which can be derived 
from such joint use;*! and neither can be permitted 
unnecessarily to interfere with the right of the other 
to lay its tracks.°? Where grants, made at the same 
time, to two companies, authorize one to construct a 
single or double track line, and the other a single 
track line, on the same street, the single track com- 
pany cannot be compelled by the courts to unite with 
the other company in the building of but two tracks 
for the joint use of both companies, however reason- 
able and proper and to the advantage of both com- 
panies it may seem to be,®* as such provision can 
only be made by the municipal authorities at the 
proper time, and the courts can only protect and 
enforce the rights of the parties under the grants as 
made.*+ 


On city bridge.*® <A license to a street railroad 
company to run its cars over a city bridge tracks, 
and to charge not more than a designated fare, and 
to furnish transfers at the termini, contemplates 
that it shall not inaugurate a pure shuttle service 
in competition with a company which has a fran- 
chise to maintain a shuttle service over the bridge,°® 
and if it inaugurates such service without having 


other roads in gemeral see infra §§ | supra. 
180-185. 


58. Lincoln Traction Co. v. Omaha, 
L. & B. Ry. Co., 187 N.W. 790, 108 
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65. Rights im, and use of, bridges 
in general see infra § 116. 


complied with the statutory requirements therefor, 
it is a trespasser and subject to injunction at the 
instance of the company having a franchise to main- 
tain a shuttle service over the bridge.*’ But where 
an ordinance prohibiting a company from laying 
tracks on a certain bridge is intended merely to avoid 
encumbering the bridge with unnecessary tracks, 1t 
does not secure to a company whose tracks are al- 
ready on the bridge a monopoly of the right of way,** 
and the fact that only those companies that are enti- 
tled to occupy the permanent bridge when finished 
are granted the right to lay tracks on a temporary 
bridge does not prevent similar rights being granted 
afterward to other companies.®® 


[§ 98] c. Protection and Relief. Where a valid 
grant of exclusive rights has been made to a street 
railroad company, the courts will affirm and protect 
such rights,7° as by the issuance, on the application 
of the grantee, of an injunction against interference 
by another street railroad company.*+ And even 
where a company’s franchise is not exclusive, if its 
use and enjoyment of its property will be materially 
impaired by its use by another company, it may 
maintain injunction proceedings to restrain such 
other company from so using its roadbed or tracks,*? 
or from occupying the same portion of the street to 
its injury.’? : | 


As against company not legally authorized. It 
has been held that it is not necessary, in order that 
one street railway company may question the au- 
thority of another company to construct tracks upon 
the streets of a city, so as to handle business which 
the first company is lawfully carrying on, that the 
first company shall have an exclusive franchise,‘* 


Mo.—St. Louis R. Co. v. Northwest- 
ern St. Louis R. Co., 69 Mo. 65 [rev 
2 Mo.App. 69]. 


[§§ 97-98 


Neb. 154, 28 A.U.R. 960. 


59. Hamilton, ete., Traction Co. v. 
Hamilton, ete., Transit Co., 69 N.E. 
991, 69 OhioSt. 402; Commonwealth 
v. Bond, 63 A, 741, 214 Pa. 307, 112 
Am.S.R. 745. 


[a] Reason for rule.—‘“The rule 
--.is based on the principle that 
the grant of the use of the tracks of 
a former company to a later com- 
pany was the taking of property of 
the former company for the con- 
venience and profit of a younger cor- 
poration, and therefore unconstitu- 
tional. . . . To superimpose on the 
tracks of the former company the 
whole or any part of the tracks of 
a later company, is the taking of 
property of the former company with- 
in the meaning of the rule.’ Com- 
monwealth v. Bond, 63 A. 741, 214 Pa. 
307, 309, 112 Am.S.R. .745. 


60. Commonwealth vy. Bond, supra. 


Right of one company to use tracks 
of another see infra § 180. 


61. Chicago Gen.’ R. Co. v. West 
Chicago St. R. Co., 63 Ill.App. 464, 


62. Chicago Gen. R. Co. v. West 
Chicago St. R. Co., supra. 


68. Hamilton St. R., ete., Co. v. 
Hamilton, etc., Electric Transit Co., 
5 OhioCir.Ct. 319, 3 OhioCir.Dec, 158. 


64. Hamilton St. R., ete, Co. v. 
Hamilton, ete., Hlectric Transit Co., 


66. Brady v. South Shore Traction 
Coy 197 EF. 669, 


67. Brady v. South Shore Traction 
Co., supra. 


Protection and relief in general see 
infra §.981. 


68. North Baltimore Pass. Co. v. 
Baltimore, 23 A. 470, 75 Md. 247. 


69. North Baltimore Pass. Co. v. 
Baltimore, supra. 


70. Wilmington City R. Co. v. Wil- 
mington, ete., R. Co., 46 A: 12, 8 Del. 
Chi 468; West End, etc., RCo. v:. 
Atlanta St. R. Co., 49 Ga. 151; Isom 
v. Low Fare R. Co., 10 OhioCir.Ct.N.S. 
89,29 OhioCir.Ct. 583: 


[a] Property right.—(1) The ex- 
clusive, right of “locating, construct- 
ing and operatingea city railway with- 
in the city limits . is a property 
right entitled to the same protection 
as any other property right.” Wil- 
mington City R. Co. v. Wilmington, 
ete.,R. Co., 46 A. 12, 8 Del.Ch. 468, 
510. (2) Franchise as property right 
in general see supra § 95. 


71. U.S.—City Ry. Co. v. Citizens’ 
St. Ri Co., 17 SiCt. 663; 166 U.S. 557, 
41 L.Ed. 1114. 


Cal.—Santa Rosa R. Co. v. Central 
Stas Co, 38. 4P. 49863 


Del.—Wilmington City R. Co. y. 
Wilmington, ete. 0 (Con 46VA 2208 
Del.Ch. 468. 


N.Y.—Central Crosstown R. Co. v. 
Metropolitan St. R. Co., 40 N.Y.S. 1095, 
17 Mise: (U6 “Laff 44° NSY.S.ef52, BG 
App.Div. 229]. 


Pa.—Germantown Pass. R. Co. v. 
Citizens’ Pass. R: Co.," 9 Pa-Cor +6381 


Injunction to protect: 


Contracts for exclusive privileges in 
general see Injunctions § 347, 


Corporate franchises and rights in 
general see Injunctions § 369. 


72. Fidelity Trust, etc., Co. v. Mo- 
bile St. Ry. Co., 53 F. 687. 


73. Peoria Ry. Co. v. Peoria Ry. 
Terminal Co., 96 N.E. 689, 252 Ill. 73; 
Hamilton St. R., ete:, Co. v. Hamil- 
ton, ete., Electric Transit Co., 5 Ohio 
Cir.Ct. 319, 3 OhioCir.Dec. 158. 


[a] Parties—In a suit by one 
street railroad company against an- 
other to restrain the latter from con- 
structing its line along a certain 
street as contemplated, on the theory 
that the ordinance under which de- 
fendant was acting constituted an im- 
pairment of complainant’s contract 
rights as evidenced by its franchise 
ordinance, the city has no such inter- 
est in the controversy as makes it a 
necessary party. Peoria Ry. Co. v. 
Peoria Ry. Terminal Co., 96 N.E. 689, 
252 Ill. 738. 


74, Lincoln Traction Co. vy. Omaha, 
LS Be Ry. Cos Ns Wis. 790 alos 
Neb. 154, 28 A.L.R. 960. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 98-99] 


but, where it has a lawful right to carry on a street 
railway business, its right is exclusive as against any 
person or company whieh attempts to operate in 
competition with it upon streets where the second 
company has no legal authority to go,™® and any 
person or corporation that attempts to exercise such 
rights without legislative authority invades the pri- 
vate property of the person or corporation to whom 
such franchise was granted, and may be restrained 
at the instance of the owner of the franchise.*® 
on the other hand, it has been held that a company 
which has merely the right to construct and operate, 
and not an exclusive franchise, has no standing to 
question the right of another company to occupy the 
streets,‘‘ and hence is not entitled to maintain in- 
junetion proceedings to prevent another company 
from using a street for railroad purposes under a 
similar grant.*® Injunctive relef will not be granted 


75. Lincoln Traction Co. v. Omaha, 
iL. & B. Ry. Co., supra. 


Exclusive rights in general see su- 


| pra § 96. 


76. Tulsa St. Ry. Co. v. Oklahoma 
Union Traction Co., 113 P. 180, 27 Okl. 
339. 


[a] Issues.—In proceedings by the 
Owner of a street railway operated 
under a franchise not exclusive to en- 
join another company from construct- 
ing without a franchise from the city 
a street railway in the streets, where 
defendant answered that it was acting 
under legislative authority granted 
by ordinance of the city council, the 
court should determine whether de- 
fendant had a franchise and, if it 
had an alleged franchise, whether it 
was invalid because granted without 
authority. Tulsa St. Ry. Co. v. Okla- 
homa Union Traction Co., 113 P. 180, 
20 OKI, 339. 


77. Christopher, etc., R. Co. v. Cen- 
tral Crosstown R. Co., 4 Hun (N.Y.) 
630, 67 Barb. 315. See Market St. R. 
Co. -v. Central R. Co., 51 Cal. 583 (de- 
nying the right of one company to 
enjoin the unauthorized occupation of 
the same street by another company, 
but not discussing the exclusive right, 
or lack of it, of the complaining com- 
pany). 


[a] Public alone is entitled to 
complain against one company occu- 
pying streets without authority. 
Christopher, etc., R. Co. v. Central 
Crosstown R. Co.,.4 Hun (N.Y.) 630, 
67 Barb. 315. 


78. Christopher, etc., R. Co. v. Cen- 
tral Crosstown R. Co., supra; Thir- 
teenth & F. St. Pass. Ry. Co. v. South- 
ern Pass. Ry. Co., 3 Pa.Dist. 337; .Og- 
den City R. Co. V. Ogden City, "26 P. 
288, 7 Utah 207. 


[a] @hus a street railroad com- 
pany will not be enjoined from con- 
structing tracks on a street on which 
complainant has not been granted the 
exclusive use, but only the use of 
such street for a distance of two 
blocks, for the purpose of completing 
its circuit. Thirteenth & F. St., Pass. 
R. Co. v. Southern Pass. R. Co., 3 Pa. 
Dist. 337. 


79. South Shore Traction Co. v. 
Brookhaven, 102 N.Y.S. 1074, 58 Misc. 
392. 


[a] Company in default for not 
constructing its road within the pre- 
scribed time is not entitled to the aid 
of equity specifically to enforce by in- 
junction an implied negative provi- 
sion in its grant denying the munici- 
pality the right to grant to another 
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But 


street railroad company the right to 
use its streets. South Shore Traction 
Co. v. Brookhaven, 102 N.Y.S. 1074, 53 
Mise. 392. 


80. Indianapolis Cable St. R. Co. v- 
Citizens’ St. R. Co., 24 N.E. 1054, 26 
N.E. 893, 127 Ind. 369, 8 L.R.A. 539. 


81. Determination as to location by 
pasree and tribunals see supra §§ 20-— 


81%. Central R., etc., Co.’s Appeal, 
35 A. 32, 67 Conn. 197. 


[a] “Original grant of location,” 
within the meaning of a statute pre- 
serving and confirming to street rail- 
road companies locations previously 
granted, is the first location granted 
to it inea city or town; it is synony- 
mous with “original location’? and 

“grant of original location,” but is to 
be distinguished from an extension or 
alteration of location. Springfield v. 
Springfield St. R. Co., 64 N.E. 577, 182 
Mass. 41, . 


82. Central R. Co.’s Appeal, 35 A. 
32, 67 Conn. 197. 


[a] Route and location of tracks 
distinguished.—The description of the 
route and the location of the tracks 
are different things. The former 
means only the course of the railroad, 
the streets through which it will 
pass, while the latter denotes the po- 
sition of the rails in the highway. 
Theberath v. Newark, 30 A. 528, 57 
N.J.Law 309. be 


83. Africa v. Knoxville, 70-#. 729; 
Stranahan v. Sea View R. Co., 84 N.Y. 
308; Schmitz v.. Union El. R. Co., 3 
N.Y.S. 331, 50 Hun 407; Com. v. Union 


Pass. R. Co., 29 A. T11, 163 Pa. 2215 
Jones v. Dallas Ry. Co., (Tex. Civ. 
App.) 224 S.W. 807; Galveston, etc., 


R. Co. v. Houston Electric Co., 122 


S.W. 287, 57 Tex.Civ.App. 170. 


84 U.S.—Burns v. Multnomah R. 
Co., 15 F. 177,-8 Sawy. 543. 


Conn.—New York, etc., R. Co. v. 
Stevens, 69 A. 1052, 81 Conn. 16; 
Canastota Knife Co. v. Newington 
Tramway Co., 36 A. 1107, 69 Conn. 


146; Stamford v. Stamford Horse R. 
Co., 15 A. 749, 56 Conn. 381, 1 L.R.A. 
375. 


lowa.—City of Dubuque v. Dubuque 
Electric Co., 177 N.W. 700, 188 Iowa 
1192. 


Ky.—Jefferson County v. Louisville 
& I. R. Co., 160 S.W. 502, 155 Ky. 810. 


N.H.—Atty.-Gen. v. Derry, etc., R. 
Co,., 53 Ai. 443, 71 N.H. 518. 


N.Y.—Brooklyn Heights R. Co. v. 
Brooklyn, 46 N.E. 509, 152 N.Y. 244; 


*By WILLIAM A. MARTIN (§§ 99-185). 
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to a company which is in default on its agreement 
as to constructing its road,’® and another company 
which, in good faith, and in pursuance of its charter, 
afterwards begins the, construction of a road upon 
the same streets is entitled to an injunction as 
against a company which has commenced construc- 
tion without proper authority therefor.®® y 


[§ 99] C. Location of Route and Tracks*®! 
General. The location of a street railroad upon a 
street or highway is a different thing from the right 
to make such loeation;*!” it presupposes a prior 
erant of the right to locate, and consists of a defi- 
nite appropriation of a particular portion of the 
street or highway for street railroad use.*? A street 
railroad company is entitled to establish its road on 
the streets specified or described generally in the leg- 
islative or municipal grant;®* but it is confined with- 
in the limits thus specified.*4 


—l. in 


But while the limits. 


Birmingham _v. Rochester City, ete.,. 
RR. CG. Voc NE Bs) 995 ol Si au Veeles melioe 
L.R.A. 764; In re Metropolitan Trans- 
it Co., 19 N.H. 645, 111 N.Y. 588; Cen- 
tral Crosstown R. Co. v. Metropolitan 
St. R. Co., 44-N-Y.S. 752, 16 App:Div. 
229; Curvin v. Rochester R. Co., 29: 
N.Y.S. 521, 78 Hun 555. 


Pa.—Curry vy. Pittsburgh, H. B. & 
Na Cu Ry Co., 96 A Soil. 251 peas SAGs) 
Philadelphia v. Citizens’ Pass. R. Co., 
24 A, 1099, 151 Pa. 128 [aff 10 Pa.Co. 
16]; Van Voorhis v. Pittsburg R. Co., 
13 Pa.Dist. 719. 


Tenn.—Citizens’ St. R. Co. v. Africa, 
42 S.W. 485, 878, 100 Tenn. 26, 43. 


Wis.—Milwaukee Light, Heat & 
Traction Co. v. Burlington Electric 
Light & Power Co., 125 N.W. 932, 142 
Wis. 436. 


“When the route is fixed by char- 
ter, the company must build upon it 
as fixed.” Citizens’ St. Ry. Co. v. Af- 
rica, Supra. 


[a] Route prescribed by charter is 
entirety, and construction over a 
route materially deviating in line and 
purpose from that prescribed is not 
permissible, although part of it may 
be within the charter limits. Canas- 
tota Knife Co. v. Newington Tram- 
way Co., 36 A. 1107, 69 Conn. 146. 


[b] Continuous route.—(1) A 
street railroad company does not ful- 
fill the requirement of the act under 
which it is incorporated that it shall 
have a continuous route, by locating a 
portion of its route on a street al- 
ready occupied by the tracks of an- 
other company over which tracks it 
has, no right to run. Altoona Belt 
Line St. Re Co, Wwe, City Bassi iRta€os, 
58 A. 477, 209 ‘Pa.St. 280. (2) How- 
ever, an ordinance establishing a 
street railroad route is not invalid as 
establishing more than one route, in 
that it provides that the railroad may 
fork at a certain point, the two 
branches proceeding in different di- 
rections. This, it was said, does not 
destroy the unity of the route. Ayde- 
lott v. Cincinnati, 11 OhioCir.Ct. 11, 4 
OhioCir.Dec. 


[e] Act extending time for com- 
pletion of road, on its routes as finally 
adopted, does not give the company 
any right to lay its tracks where it 
had no right to lay them previously. 
In re Metropolitan Transit Co., 1 N.Y. 
S. 114, 48 Hun 620 [aff 19 N.E. 645, 
111 N.Y. 58 8]. 


[d] Construction of prohibition.— 
(1) The provisions in the charter of a 
street railroad company, authorizing 
it to lay its tracks upon and over 
such streets in the city, except in 
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fixed by the franchise must be observed, these limits 
will be liberally construed to uphold the action of 
the company, and it is enough if they are substan- 
tially observed.8® Reasonable or slight deviations or 
divergence from chartered routes or location have 
been held permissible under exceptional condi- 
tions;®* and the right of a municipality to the aid 
of a court of equity to prevent a deviation from the 
original location may be barred by laches, or by im- 
plied assent to the new location.*7 Where the au- 
thority to locate is general in its terms, or specifi- 
cally confers an option on the company as to which 
streets it will use or what termini it will establish, 
such option must be exercised within a reasonable 
time,®® and the right to make a location of a railway 
or of any part of it is a power of election, and when 
once exercised is exhausted, in the absence of a stat- 
ute to the contrary.*® 


[§ 100] 2. Filing of Map or Plan. If so required 
by statute, a map or plan of the proposed route must 
be filed before commencing construction of the 
road.9° And where the map has been filed and ap- 
proved, and the location made by the plan is in the 
middle of the street, it cannot locate its road on the 
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side of the street.21 So it has been held that, where 
the directors of a company cause a map to be pre- 
pared of the location adopted by them and voted to 
apply to the local authorities for their approval 
thereof as required by law, such proceedings consti- 
tute a definite and final selection and demarcation of 
the route by the directors of the route indicated on 
the map.°? 


[§ 101] 3. Change of Route or Location. Where 
a statute provides that the route may be ehanged 
if it will improve the line theretofore established, 
this is the only purpose for which a change of route 
is permissible; the route cannot be changed for the 
purpose of increasing. the company’s revenue.°® 
Where a corporation secures a right to construct a 
street railroad along a certain route by obtaining 
the consent of abutting property owners, it cannot 
change its route without their consent.°* In some 
jurisdictions a change of location from the side to 


the center of the street can only be made with the 


consent of the municipal or other authorities having 
charge of the streets;°> but a change is lawful when 
the city by its tacit acceptance ratifies the act of its 
agents,®® and all the formalities necessary in making 
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certain of the streets therein men- 
tioned, as shall from time to time be 
fixed and determined by the city coun- 
cil, are not to be construed to pre- 
vent the company from laying its 
tracks “across” one of the excepted 
streets (State v. Newport St. R. Co., 
18 A. 161, 16 R.I. 588); (2) nor does 
a prohibition in a charter against lo- 
cating a terminus in a certain street 
prevent the company from locating 
part of its route on that street (Mc- 
Farland v. Orange, etc., R. Co., 13 N.J. 
Eq. 17). 


85. New York, etc., R. Co. v. Ste- 
vens, 69 A. 1052, 81 Conn. 16. 


86. Harvey v. Aurora, etc., R. Co., 
57 N.E. 857, 186 Ill. 283 (recognizing 
rule); Atty.-Gen. v. Metropolitan R. 
Co., 125 Mass. 515, 28 Am.R. 264; 
Valley Rys. v. City of Harrisburg, 
124 A. 644, 280 Pa. 385; Rahn Tp. v. 
Tamaqua & Landsford St. R. Co., 381 
A. 472, 167 Pa. 84; Jordan v. Wash- 
ington, etc., R. Co., 25 Pa.Super. 564; 
Lynchburg Traction & Light Co. v. 
(City of Lynchburg, 128 S.E. 606, 142 
Va. 255, 43 A.L.R. 752. 


[a] Laying of tracks nearer curb- 
stone and easterly line of the street 
than was authorized does not justify 
the interference of a court of equity, 
where it does not appear to have ma- 
terially or substantially differed from 
the lines indicated in the plan re- 
ferred to in the order, and where there 
is no charge that the variance in any 
way increases the inconvenience to 
public travel, or that there was any 
intentional departure from the terms 
of the order. Atty.-Gen. v. Metropoli- 
ah R. Co., 125 Mass. 515, 28 Am.R. 


[b] Transmission lines divergent 
from line of railway.—The act of 
June 1, 1907 (Pub. L. p 868), author- 
izing street railway companies to oc- 
cupy lands for certain purposes, em- 
powers such companies to construct 
transmission lines which may be di- 
vergent from the line of the railway 
only where the routes for such lines 
are properly set forth in its charter 
route or in extensions thereof. Curry 
vy. Pittsburgh, H. B. & N. C. Ry. Co., 
96 A. 821, 251 Pa. 340. 


{[c] Collateral attack on right of 
diverging route.—Where a street rail- 


way company exercised its right to 
make a reasonable divergence of its 
chartered route over a certain street 
by going around the block bordering 
that street, as expressly authorized 
by a city’s franchise ordinance, the 
company’s right so to diverge the 
route could not, in a collateral pro- 
ceeding, be attacked by the city which 
granted the right of divergence, the 
commonwealth only having that right 
in a direct action by it, or a private 
party whose rights have been_invad- 
ed. Valley Rys. v. City of Harris- 
burg, 124 A. 644, 280 Pa. 385. 


87. Wilson Tp. v. Easton Transit 
Co:, 101 A. 983, 258 Pa. 266. 


88 Junction Pass. R. Co. v. Wil- 
liamsport Pass. R. Co., 26 A. 295, 154 
Baal: 


[a] Grants to two companies. 
Where there are indefinite grants to 
two different companies, the prior 
right will attach to that company 
which first locates its line, and, in 
the absence of statutory regulation 
to the contrary, the first location be- 
longs to that company which first de- 
fines and marks its route and adopts 
the same for its permanent location 
by authoritative corporate action. 
Fayetteville St. R. Co. v. Aberdeen, 
ete:, R. Co., 55 S.B. 345;/142 N.C. 423; 
9 Ann.Cas. 683. 


s9. New York, etc., R. Co. v. Ste- 
vens, 69 A. 1052, 81 Conn. 16; City R. 
Conve Citizens’ St.) RK. Co., \Chnd)52 
N.H. 157; West Jersey Traction Co. 
v. Camden Horse R. Co., 35 A. 49, 53 
N.J.Eq. 163 [rev 29 A. 333, 52 N.J.Ea. 
452]; Brooklyn Cent. R. Co. v. Brook- 
lyn ‘City Re Col, 32°Barb:” GN. ¥.) 358. 
But see Thomas v. Milledgeville R. 
Co., 27 S.E. 756, 99 Ga. 714 (where a 
railroad charter authorizes it to build 
a road or roads between several sep- 
arate termini, the construction of a 
railroad between two of such termini 
cannot exhaust the power conferred 
by the charter to construct lines of 
railway connecting the other desig- 
nated termini). 


[a] Thus (1) where a statute au- 
thorizes a company to build “a street 
railroad” on any public road or high- 
way extending from a city into a 
county, it has the right of selection 
among all the highways mentioned for 


company. 


the building of its road, but the se- 
lection being once made and the rail- 
road constructed, the right ends. 
West Jersey Traction Co. v. Camden 
Horse R. Co., 35 A. 49, 53 N.J.Eq. 163 
[rev 29 A. 333, 52 N.J.Eq. 452]. (2) 
Where a company was given permis- 
sion by a city to construct a street 
railroad system on all the streets of 
the city, and it constructed a road on 
a portion of such streets, and left oth- 
ers unoccupied, it-was held that it 
could not thereafter take possession 
of, and extend its road over, other 
streets without further permission 
from the city.. City Ry. Co. v. Citi- 
zens’ St. R. Co., (Ind.) 52 N.B. 157. 


90. Matter of Rochester Electric 
R. Co., 10 N.Y.S. 379, 57 Hun 56 [aff 
25, N.S. S81, 123 Ney. 3h11. 


_[a] Purpose of requirement is to 
give those interested an opportunity 
to determine whether there are good 
grounds of opposition. ‘‘The absence 


of a map would frequently prevent | 


that accurate knowledge which would 
enable owners and those concerned to 
determine whether to resist or acqui- 
esce.” In re Rochester Blectric R. 
Co., 10 N.Y.S. 379, 382, 57 Hun 56 [aff 
25 N.E. 381, 123 N.Y. 351]. 


{b] In North Garolina, while a 
map and profile must be filed, the in- 
formation contained therein is for 
the benefit of the corporation commis- 
sion and is not required as a part of 
a correct and completed location of 
the right of way as against another 
Fayetteville St. R. Co. v. 
Aberdeen, etc., R. Co., 55 S.E. 345, 142 
N.C. 423, 9 Ann.Cas., 683. - 


91. Philadelphia v. Continent 
Pass. R. Co., 11 Phila. (Pa.) 315. a 


92. Stevens v. New York, N. H. 
He RCo WAT 4s 0Nss: Conn. 603. Pe 


93. Webb v. Forty-Second St., ete, 
R. Co., 102 N.Y.S. 762, 52 Misc. 46.” 


94. Matter of South Beach R. Co. 
6 N.Y.S. 172, 53 Hun. 131 [aff 23 NE 
486, 119 N.Y. 141]; McCruden v. 
Rochester Ry. Co., 25 N.Y.S. 114, 5 
Misc. 59. 


95. Shamokin v. Shamokin, etc., R. 
Co., 46 A. 382, 196 Pa. 166. bat 


96. Collins Yi eaaee Traction, 


Ca yoba DistacL 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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an original grant need not be observed in author- 
izing a shght change in location.**? Where the fran- 
chise of a railway company occupying a street in a 
town site provided for changing the route by agree- 
ment, and the village council with the company’s 
consent change the route, such change, after being 
approved by the railroad and warehouse commission, 
cannot he questioned by taxpayers and residents 
seeking to enjoin removal of the town to permit min- 


ing on the town site.°8 


: [§ 102] 4. Effect of Widening Street. The widen- 
ing of a street does not limit the rights of a street 
railroad to lay tracks and switches 


97. Mannel v. Detroit, ete., R. Co., 
102 N.W. 633, 139 Mich. 106. 


[a] Permission to land company 
to use part of a county road for con- 
struction of a street car line, along 
an avenue to be laid out and improved 
by the company to its property out- 
side the city, is within the power of 
the county court to grant, as involv- 
ing a mere change in location of the 
road for a short distance, and plainly 
for the county’s benefit. Lynchburg 
Traction & Light Co. v. City of 
Lynchburg, 128 S.E. 606, 142 Va. 255, 
43 A.L.R. 752. 


98. Reed v. Hibbing, 184 N.W. 842, 
150 Minn. 130. 


99. Pittsburgh Rys. Co. v. Bor- 
ough of Carrick, 103 A. 106, 259 Pa. 
333. 


1. Railroads 
roads § 305. ° 


2. Ga.—Powell v. Macon, 
Co., 17 S.E. 1027, 92 Ga. 209. 


Ky.—City of Dayton v. South Covy- 
ington & C. St. Ry. Co., 197 S.W. 670, 
177 Ky. 202, L.R.A.1918B 476, Ann. 
Cas.1918E 229. 


Md.—Dulaney v. United R., 
Co., 65 A. 45, 104 Md. 423. 


Mich.—Detroit Citizens’ St. R. Co. 
v. Detroit Bd. of Public Works, 85 N. 
W. 1072, 126 Mich. 554; Rapid R. Co. 
v. Mt. Clemens, 76 N.W. 318, 118 Mich. 
133. 


N.J.—Cape May, etc., R. Co. v. Cape 
May, 34 A. 397, 58 N.J.Law 365 [mod 
37 A. 892, 60 N.J.Law 224, 39 L.R.A. 
609]. 


N.Y.—Brooklyn Heights R. Co. v. 
Brooklyn, 46 N.HB. 509, 152 N.Y. 244, 


Pa.—Pittsburgh Rys. Co. v. Bor- 
ough of Carrick, 103 A. 106, 259 Pa. 
433- Bridgewater Borough v. Beaver 
Valley Traction Co., 63 A. 796, 214 Pa. 
343. 


Wis.—Eastern Wisconsin R., etc., 
Co. v. Hackett, 115 N.W. 376, 1136, 
1139, 185 Wis. 464. 


{a] Connecting tracks with power 
house or car barn.—(1) It is proper 
for a city, under power conferred by 
its eharter to control the streets, to 
allow a street railroad company to 
construct a proper spur track, con- 
necting the main line with a point at 
which the company expects to build 
a power house and shed to store its 
cars when not in use. Powell v. 
Macon, etc., R. Co., 17 S.E. 1027, 92 
Ga. 209. (2) A railway granted a 
right to lay switches, sidings, and 
turnouts in a certain street in a town- 
ship afterward included within the 
limits of a borough has the right to 
lay switches from tracks over cart- 
way and sidewalks to its car barn. 
Pittsburgh Rys. Co. v. Borough of 
Carrick, 103 A. 106, 259 Pa. 333, (3) 
A spur track to a lot on which a Street 
railway constructed car barns for its 


generally see Rail- 


etc., R. 


etc., 
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as widened.®?? 


to the width of 


animals, before the advent of motor 
power, and for storage purposes, and 
the lot itself, was a necessary turn- 
out and appurtenance under a special 
charter, giving it “desired turnouts 
and appurtenances.” City of Dayton 
v. South Covington & C. St. Ry. Co., 
197 S.W. 670, 177 Ky. 202, L.R.A.1918B 
476, Ann.Cas.1918E 229. 


[b] Loops.—A street railroe’ fran- 
chise, authorizing the construction of 
necessary sidetracks, turnouts, and 
Switches, when construed, as it must 
be, strictly against the grantee does 
not authorize the construction of a 
“loop,’’ which occupies more space and 
would form an obstruction, to some 
extent at least, and more than a 
switch, sidetrack, or turnout, for au- 
tomobiles or other vehicles standing 
near the sidewalk, and the passage of 
vehicles along the street. City of Du- 
buque v. Dubuque Electric Co., 177 
N.W. 700, 188 Iowa 1192. 


[ec] Held not switches.—A. track 
running from a railroad situate in the 
center of a street to the westerly side 
of the same street and there connect- 
ing with another track is not a 
switch, but an extension of the line, 
within a franchise authorizing con- 
struction of switches. Village of 
Waverly v. Waverly, S. & A. Traction 
Co., 116 N.Y.S. 1074, 132 App.Div. 561. 


[d] “¥” not switch—An _ orfi- 
nance granting a street railroad com- 
pany the right to put in necessary 
switches, and providing that’ the 
whole length of road authorized by 
the ordinance shall be deemed one 
route, with a fare not exceeding five 
cents, does not authorize such com- 
pany to put in a Y to make a turning 
point for another company. Rapid R. 
Co. v. Mt. Clemens, 76 N.W. 318, 118 
Mich. 133. 


[e] Abrogation of right.—Where 
a street railroad company is given 
the right by franchise and contract 
to maintain necessary switches and 
turnouts and 2g, single or double track 
along a street and bridge, a resolu- 
tion abrogating the contract and con- 
fiscating the property contributed by 
the company pursuant thereto is un- 
reasonable and void. Eastern. Wis- 
eonsin R., ete, Co. v. Hackett, 115 
N.W. 376, 1136, 1139, 185 Wis. 464. 


[f] Removal of spur as nuisance. 
—<A city cannot remove, abate, or de- 
stroy spur tracks of street railways 
constructed under statutory author- 
ity as a nuisance under its right of 
exercising its police power. City of 
Dayton v. South Covington & C. St. 
Ry. Co., 197 S.wW. 670, 177 Ky. 202, 
L.R.A.1918B 476, Ann.Cas.1918EH 229. 


3. Minn.—Romer v. St. Paul City 
R. Co., 77 N.W. 825, 75 Minn. 211, 74 
Am.S.R. 455. 


N.Y.—Union Ry. Co. of New York 
City v. City of New York, 144 N.B. 
585, 238 N.Y. 289; Westchester Hlec- 
tric R. Co. v. City of Mt. Vernon, 142 


. 


1533, 2382 N.Y. 463; 
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the original street, but gives it rights in the street 


[§ 103] D. Switches, Turnouts, Sidings, Spurs, 
and Loops'—1. In General. While the right to con- 
struct necessary switches, turnouts, and sidings is 
sometimes expressly conferred on street railroad 
companies,” it has very generally been held that the 
grant of a right to construct a street railroad carries 
with it, as an incident, the right to construct such 
turnouts and switches and sidings as publie conven- 
ience and the successful operation of the road render 
necessary,® subject, according to some decisions, to 
the approval of the municipality,’ or to the necessity 


N.E. 585, 237 N.Y. 199; City of New 
York v. Brooklyn City R. Co., 134 N.E. 
Brooklyn Heights 
R. Co. v. Steers, 106 N.E. 919, 213 N. 
Y. 76, Ann.Cas.1916C 791; Brooklyn 
Heights R. Co. v. Brooklyn, 46 N.E. 
509, 152 N.Y. 244; Wooley v. Grand 

Sty Cte, HR. OO So Na vom bods ; 


Pa.—Pottsville v. People’s Railway 
Co., 23 A. 900, 148 Pa. 175; Strouds- 


burg v. Stroudsburg Pass. R. Co., 2 
Pa.Dist. 35, 12 .Pa.Co, 124: )wilkes= 
Barre v. Coalville Pass. R. Co., 8 


Kulp 298; Wyoming v. Wilkes-Barre, 
ete., R. Co., 8 Kulp 113. ‘ 


Tex.—Houston v. Houston Belt, 
etc., R. Co., 19 S.W. 786, 84 Tex. 581. 


Wis.—-State v. Braman, 178 N.W. 
301, 172 Wis. 131. 


[a] Construction of such switches 
as are necessary to running of cars in 
both directions is impliedly granted 
where the road consists of a single 
track. Wilkes-Barre v. Coalville 
Pass. R. Co., 8 Kulp (Pa.) 298. 


[b] Connecting tracks with store- 
houses for cars.—(1) The grant of a 
street railroad franchise carries with 
it by implication the right to main- 
tain sidings and switches and a spur 
necessary to enable a railroad to con- 
nect with a storehouse for its cars 
without which the line could not be 
operated. City of New York v. Brook- 
lyn City R. Co., 134 N.E. 533, 232 N.Y. 
463; Brooklyn Heights R. Co. v. 
Steers, 106 N.E. 919, 213 N.Y. 76, Ann. 
Cas.1916C 791. (2) A company which 
possesses express authority to erect 
such buildings as may be necessary 
and expedient for its purposes may 
lay a spur or sidetrack for the pur- 
pose of conveying its cars to a build- 
ing erected for the sheltering and 
storage of cars. Stroudsburg v. 
Stroudsburg Pass. R. Co., 2 Pa.Dist. 
35, 12 Pa.Co, 124. 


[ec] Turnouts, sidings, and switch- 
es on extension of line—Where, by 
ordinance, a street railroad company 
is compelled to extend its lines on an 
extension of the city limits, the right 
to construct the necessary turnouts, 
sidetracks, connections, crossovers, 
curves, and switehes is authorized by 
the ordinance. State v. Braman, 178 
N.W. 301, 172 Wis. 131. 


4 Perey v. Lewiston, A. & W. St. 
Ry., 938 A. 48, 113 Me. 106; Houston 
v. Houston Belt, etc., R. Co., 19 S.W. 
786, 84 Tex. 581. 

[a] Showing of public convenience 
or necessity.—Where, by statute, the 
question of the public necessity or 
convenience of the general location 
of the road is settled by the city au- 
thorities, they may approve the con- 
struction of a turnout without any 
showing of general convenience or 
necessity. Percy v. Lewiston, A. & 
W. St. Ry.. 93 A. 48, 1138 Me. 106. 


[b] Approval held sufficient.— 
Where the mayor of a city cast no 
vote on the question of the approval 
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of the laying out of the turnouts or spurs by the mu- 
nicipality authorities. In any event the right to 
construct must not be exercised in such a way as 
arbitrarily and unnecessarily to obstruct public 
travel, and interfere with the rights of abutting 
owners.© There is no right to construet switches 
merely on the ground that they. would be convenient 
to the railroad company and would facilitate its 
business,’ or to construct sidings or spur tracks for 
private benefit.® 


Laying on streets not designated in grant. The 
laying of switches and sidings is not necessarily con- 
fined to streets upon whieh the company was ex- 
pressly authorized to operate its system, and it may 
lay them on streets other than those designated as 
the route of the railroad where a reasonable neces- 
sity exists for the departure,® at least where the con- 
sent of the municipal authorities and of the property 
owners on the streets affected has been obtained;’° 
but there must be a reasonable necessity for the de- 
parture.!1 Where the franchise of a street railroad 
company gives it the right to construct connections, 
sidings, ete., for the housing and care of its cars 
in streets adjacent to a particular street, the word 
“adjacent” will not be construed to confine the right 


of a proposed turnout by a street rail- {along the route. 
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to construct connections to streets actually touching 
the street named where to do so would be to destroy 
the effect of the grant.*? 


[§ 104] 2. Necessity because of Changed Condi- 
tions. The right of a street railroad company to 
construct necessary switches, turnouts, or sidings, 
whether expressly conferred or implied as an inci- 
dent to the right to construct the road,** exists 
whether the need therefor is due to the original con- 
ditions or to changed conditions,'* because if it were 
otherwise, it would be impossible for a railroad com- 
pany to keep pace with the increasing demands of 
business, and to’ accommodate the public.1®° The 
company camot be said to have exhausted its own 
powers of development because the facilities first 
adopted and constructed, and then sufficient, turned 
out, later on, to be inadequate.*® ; 


[§ 105] E. Branches and Lateral Tracks.17 <A 
street railroad, after securing the right to do so, 
from the proper local authorities, as required by stat- 
ute, may construct branches from its main line.'§ 
Where a street railway company has a trunk fran- 
chise and branch franchises, if the trunk has no suf- 
ficient legal existence, its branches must also fail, 
and the municipality’s consent to their construction 


18. Cleveland, ete., R. Co. v. Ur- 


way company, the permission granted 
by the other officers is valid despite 
the mayor’s interest. Percy v. Lew- 
iston, A. & W. St. Ry., 93 A. 43, 113 
Me. 106. 


5. Concord v. Cancord Horse R. 
Go.,. 18 A’ 87; 65 N.H. 30. 


6 Dulaney v. United R., etc., Co.. 
65 A. 45, 104 Md. 423; Stroudsburg v. 
Stroudsburg Pass. R. Co., 2 Pa.Dist. 
35, 12 Pa.Co. 124. 


7. Percy v. Lewiston, A. & W. St. 
Ry. Co., 93 A. 43, 113 Me. 106 (a public 
way is not constructed, and is not 
maintained, for that purpose). 


8. Simons Brick Co. v. City of Los 
Angeles, 187 P. 1066, 182 Cal. 230; 
Brooklyn Heights R. Co. v. Steers, 
106 N.E. 919, 213 N.Y. 76, Ann.Cas. 
1916C 791. 


[a] Thus (1) a franchise ordi- 
mance giving a street railroad com- 
pany the right to construct all 
Switches or turnouts necessary for 
the operation of the road does not 
authorize the construction of an in- 
dustrial spur track to serve a manu- 
facturing plant. Simons Brick Co. v. 
City of Los Angeles, 187 P. 1066, 182 
Cal. 230. (2) A franchise to maintain 
and operate a street surface railroad 
in and through designated streets 
does not carry with it the right to 
maintain a spur or siding between its 
main tracks in a street and a private 
freight station, maintained for the 
use and convenience of a company 
owning a factory. Brooklyn Heights 
R. Co. v. Steers, 106 N.E. 919, 213 N. 
Yo) 1670, Ann. Cas: 1916G@: 791) 


>. Romer v. St: Paul City: R. Co., 
77 N.W. 825, 75 Minn. 211, 74 Am.S.R. 
455. 


10. Brooklyn Heights R. Co. vy. 
Brooklyn, 46 N.B. 509, 152 N.Y. 244, 


11. Westchester Electric R. Co. v. 
City of Mt. Vernon, 142 N.E. 585, 237 
nv 9.93 


[a] Car barm may not be so locat- 
ed that tracks will have to be laid 
upon contiguous streets if it is rea- 
sonably practicable to acquire a site 


tric R. Co..v. City of Mt. Vernon, 142 
NENG Sio,020 SNe Y= L995 


12. Brooklyn Heights R. Co. v. 
Brooklyn, 18 N.Y.S. 876 [aff 46 N.E. 
509, 152 N.Y, 244]. 


13. See supra § 103. 


14. Detroit Citizens’ St. R. Co. v. 
Detroit Bd. of Public Works, 85 N.W. 
1072, 126 Mich. 554; Union Ry. Co. 
of New York City v. City of New 
York, 144 N.B. 585, 238 N.Y. 289; 
Westchester Hlectric R. Co. v. City 
of Mt. Vernon, 142 N.E. 585, 237 N.¥. 
199; Pottsville v. People’s Ry. Co., 23 
A. 900, 148 Pa. 175; Taylor v. Erie 
Gity Pass: R. Co., 87 -Pa.Super: 292. 
But see Cape May, etc., R. Co. v. Cape 
May, 34 A. 397, 58 N.J.Law 565 [mod 
on other grounds 87 A. 892, 60 N.J. 
Law 224, 39 L.R.A. 609] (only such 
sidings and turnouts as are provided 
for in the grant can be constructed, 
and any extension of those provided 
for, or connection between them, is 
illegal). And compare Ohio decision 
infra § 105. 


“The right to maintain sidings and 
switches ‘reasonably necessary’ for 
the enjoyment of the franchise grant- 
ed, during the entire life of the fran- 
chise, is clearly implied in the fran- 
chise whether the need for such sid- 
ings and switches is due to the orig- 
inal conditions or to changed condi- 
tions. Changed conditions may per- 
haps not enlarge the original grant, 
but the legality of sidings and switch- 
es erected thereafter, though not in- 
cluded in the express terms of the 
original grant, depends in all cases 
upon whether they are reasonably 
necessary for the enjoyment of the 
original grant.” Union Ry. Co. of 


New York City v. City of New York,’ 


144 N.BE. 585, 238 N.Y. 289, 297. 


15. Pottsville v. People’s Ry. Co., 
23) A. 900,048 Pa, 175. 


16. Taylor v. Erie City Pass. R. 
Co., 37 Pa.Super. 292. 


17. Branch as constituting exten- 
sion see infra § 113. 


Railroads generally see Railroads 
§§ 128, 129. 


bana, etc., R. Co., 26 OhioCir.Ct. 180. 


[a] Definitely prescribed route.— 
Under a legislative charter which au- 
thorizes the maintenance of a street 
railway between two termini and ex- 
tending through several towns, over 
such highways as may be necessary 
for the public accommodation, upon a 
route described in general terms and 
to be made definite by the selectmen, 
the corporation is not empowered to 
construct, nor the selectmen to lay 
out, a branch road outside the indi- 


cated line for the convenience of the 


inhabitants in any town, especially 
when the right to build branches and 
extensions of the proposed railway is 
not expressly conferred. Atty.-Gen. 
ue Dorey. ete, Ri Coa, 638. Ay. 443, Ti INe 


_[b] Necessary branches.—Power 
given in a street railroad charter to 
construct “such branches as may be 
necessary to connect them with any 
other railway or railways within the 
said city” is to be confined in its oper- 
ations to the railways in existence at 
the time the charter was granted. 
People’s Pass. R. Co. v. Marshall St. 
Pass. R. Co; 8 Pa. Ce. 273: 


[ec] Branch as switch or turnont. 
——(C) A branch or track lateral to the 
main track running at right angles to 
it for several hundred feet and con- 
necting with the company’s power 
plant is not a “switch or turnout” 
within a franchise authorizing the 
company to construct switches and 
turnouts without obtaining permis- 
sion by ordinance. These terms relate 
to tracks in the nature of sidetracks 
adjacent to, and used in connection 
with, another line of track (Indiana 
Rys. & Light Co. v. City of Kokomo, 
108 N.E. 771, 183 Ind. 543 [eit City of 
Memphis y. St. Louis & S. F. R. Co., 
183 F. 529, 106 C.C.A. 75 (an analo- 
gous decision relating to steam rail- 
roads)]); (2) and the fact that the 
company’s predecessor had construct- 
ed a power plant at a cons¥Jlerable ex- 
pense at a point accessible only by 
such branch or lateral did not give it 
the right to construct such branch or 
lateral road (Indiana Rys. & Light Co. 
Vv. City of Kokomo, supra). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 105-108] , 


will not avail the company, since municipal consent 
cannot create or enlarge corporate franchises;!° and 
where the location of a main route is ineffectual be- 
cause different from that prescribed by statute, the 
location of a branch line must fall with it.2° The 
right to construct branches given by charter when no 
time is fixed for doing so confers no power of indefi- 
nite location, without limit in duration of time, but 
only the right to select and occupy streets with 
branches within a reasonable time.?1 


[§ 106] F. Additional or Double Tracks. A gen- 
eral charter power to construct a line of street rail- 
road authorizes the construction of double tracks 
on the streets of a municipality, provided the author- 
ities of such municipality consent that the streets 
may be so used.??, Where the right is given to build 
a double track line, the building of a single track 
does not exhaust the power of the company, or for- 
feit its right to build an additional track, but it 
may do so whenever its necessities and business re- 
quire it.23 Where a company is entitled to lay only 
a single track railroad, it will not be permitted to 
construct a double track railroad under the guise of 
building switches.24 And authority given by ordi- 
nance to construct necessary switches and turnouts 
does not authorize the construction of an additional 
track making a double track line.?° 


[§ 107] G, Connection between Lines of Same. 


19. Hannum vy. Media, etc., R. Co., 
49 A. 789, 200 Pa. 44. 


20. Matter of Metropolitan Transit 
Co., 19 N.E. 645, 111 N.Y. 588. 


21. Junction Pass. Ry. v. Wil- 
ee rosport Pass. Ry., 26 A. 295, 154 Pa. 
116. 


26. 
27. 
ios 
22. 
[a] After expiration of twenty- 


eight years, and after village had 


grown to city, the right to construct 29: 


STREET RAILROADS 


Traction Co., 63 A. 796, 214 Pa. 343. 


Connections and intersections 
with other roads see infra § 189. 


City of Sacramento y. Pacific 
Gas & Electric Co., 161 P. 978, 173 Cal. 


Houghton County St. R. Co. v. 
Laurium, 98 N.W. 393, 135 Mich. 614. 


Brown v. Atlanta R., ete., Co., 
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Company.’* A franchise authorizing a street rail- 
road company to build “all necessary or convenient 
tracks for curves, turnouts, switches, sidetracks, sta- 
tions, turntables and appendages” does not author- 
ize it to construct a track connecting its lines of 
road.27_ But where a company has contracted with 
a city to connect all its lines of road, it must be held 
that the city has conferred the right to do so.28 A 
company which has acquired the lines of other com- 
panies may, with the consent of the authorities of 
the city, connect the lines so aequired.?° 


[§ 108] H. Extensions and New Lines; Comple- 
tion of Lines—1. Duty To Construct Extensions—a. 
In General. Subject to the requirement of public 
convenience and necessity,®°® statutory authority in 
a municipality to compel a street railroad company 
to construct an extension to its lines rests in the dis- 
cretion of the municipal council,?! but must be rea- 
sonably exercised.*? 


Conditional order. It is not permissible to make 
an order conditioned upon the happening of a fact 
in the future.*? 


Conditions precedent to the right to compel a street 
railroad company to extend its lines in accordance 
with the contract obligations of the company must 
be comphed with;** but a substantial compliance 
will be sufficient to satisfy this requirement.*?® 


under which it originally built the 
road required it to make the exten- 
sion, simply because the consent of 
property holders to the building of 
the road was accompanied by a re- 
quest that the ordinance require the 
extension immediately. People v. 
Chicago, \ete.. RR. 'Co4,7 7 NIX 6. Ls 
Ill, 113 [aff 18 Ill.App. 125]. 


{[b] Street railroad company is not 
bound to build extension of one of its 


branches was exhausted. Junction 
Pass. Ry. v. Williamsport Pass. Ry., 
26 A. 295, 154 Pa. 116. 


22. Brown v. Atlanta R., etc., Co., 
89 S.E. 71, 113 Ga. 462. 


[a] What is not double track.— 
Making a track double for the length 
of one block to enable cars to pass 
each other is the construction of a 
switch,.and not of a double track, 
within a contract giving the company 
the right to lay double tracks, but 
providing that it may construct 
Switches only with the consent of the 
council. City of Denison v. Denison & 
S. Ry. Co., 128 S.W. 804, 103 Tex. 344 
[rev (Civ.App.) 119 S.W. 115]. 


23. Houghton County St. R. Co. v. 
Laurium, 98 N.W. 393, 135 Mich. 614; 
Ransom v. Citizens’ R. Co., 16 S.W. 
416, 104 Mo. 375; Dunmore v. Scran- 


ton R. Co., 34 Pa.Super. 294; People’s, 


Pass. R. Co. v. Baldwin, 14 Phila. 
(Pa.) 231, 37 Leg.Int..424. Compare 
Eastern Wisconsin R., etc., Co. v. 
Winnebago Traction Co., 105 N.W. 
571, 126 Wis. 179 (holding that the 
exercise of an option given by the 
ordinance franchise to build either a 
single or double track line within a 
specified time by building and putting 
in operation a single track line ex- 
hausts the rights of the company, and 
it cannot, after the expiration of the 
time limited, lay additional tracks, 
and thus convert its line wholly or 
partially into a double track line). 


24 Willis v. Erie City Pass. R. Co., 
41 A. 307, 188 Pa. 56. “ 
25. Bridgewater v. Beaver Valley 


[60 C. J.—15] 


39 S.E. 71, 113 Ga. 462. 


30. See supra § 21. 


31. State v. St. Paul City Ry. Co., 
135 N.W. 976, 117 Minn. 316, Ann.Cas. 
1913D 139, 


[a] Validity of ordinance requir- 
ing extension.—(1) A reasonable ordi- 
nance requiring a street railway com- 
pany to construct a new car line, en- 
acted pursuant to authority duly re- 
served, was not violative of defend- 
ant’s constitutional rights. State v. 
St. Paul City Ry. Co., 149 N.W. 195, 
127 Minn. 191. (2) Thus it does not 
violate the Fourteenth Amendment 
of the federal constitution or the pro- 
vision of such constitution, art 1 § 10, 
forbidding the impairment of the ob- 
ligation of contracts. State v. St. 
Paul City Ry. Co., supra; State v. St. 
Paul City Ry. Co., 1385 N.W. 976, 117 
Minn. 316, Ann.Cas:1913D 139. 


32. Woonsocket St. R. Co: v. Woon- 
socket, 46 A. 272, 22 RI. 64. 


Necessity for certificate of public 
convenience and necessity see supra 
§ 21, 


33. Madison Rys. Co. v. Railroad 
Commission of Wisconsin, 198 N.W. 
278,184 Wis. 164. 


34. People v. Chicago, etc., R. Co., 
7 N.E. 116, 118 Ill. 113 [aff 18 [1].App. 
125]; Montreal St. R. Co. v. Record- 
er’s Court, 37 Que.Super. 311. 


[a] Thus a street railroad com- 
pany cannot be compelled to build an 
extension before the occurrence of a 
condition upon which the ordinance 


lines merely because a plan therefor 
submitted by it to the municipal au- 
thorities has been approved, with cer- 
tain proper modifications, by the lat- 
ter. State v. New York, etc., R. Co., 
71 A. 942, 81 Conn. 645. 


35. Gas & Electric Securities Co. 
v. Manhattan & Queens Traction Cor- 
poration, 266 F. 625 [appeal dism 
Begg v. City of New York, 43 S.Ct. 
513, 262 U.S. 196, 67 L.Ed. 946]; State 
v. St. Paul City Ry. Co., 230 N.W. 809, 
180 Minn. 329. ‘ 


[a] Sufficient compliance illus- 
trated.—(1) Under a franchise per- 
mitting the city to require addition- 
al street car lines on streets having 
sewers, construction of an unneces- 
sary sewer is not a condition prece- 
dent to requiring a new line. State 
v. St. Paul City Ry. Co., 239 N.W. 809, 
180 Minn. 329. (2) Under a franchise 
requiring a company to extend its line 
when ordered by the city, “provided 
that the title to the streets involved 
has been vested in the city and that 
said streets have been regulated and 
graded,” the fact that certain small 
items of work, not preventing the ex- 
tension, remained to be done before 
the streets were regulated and grad- 
ed to their full width, does not in- 
validate an order for-.the extension. 
This principle was applied where 
there were perhaps twenty-five tele- 
graph poles which would possibly 
have to be removed from the streets 
to be traversed, where a few water 
hydrants would have to be removed, 
and where the overhanging branches 
of fifteen or twenty trees would have 
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Duty of successor to complete extension. A street 
railway company which succeeds to the rights, fran- 
chises, and obligations of another stands in the shoes 
of the latter with respect to its duty to complete and 
operate a railway extension begun by the former un- 
der a plan approved by the municipal authorities.*® 


[§ 109] b. Extensions Which May Be Required. 
fn the absence of a provision in the agreement be- 
tween the municipality and company otherwise, a 
reserved power to compel extensions may be ex- 
ercised only over territory within the limits of the 
municipality at the date of the franchise agree- 
ment.?7 But where the franchise as accepted by the 
company provides for the extension of the line to 
points outside the city, it is binding on the company 
to construct such extension,?® which duty may be en- 
forced by the city by an action for specific perform- 
ance.®® Power reserved to the common council to 
order extension of any present or future lines of 
railway upon any and all streets of a city is not lim- 
ited to extensions on streets or parts of streets not 
provided with any car service, but authorizes the 
extension of the car service of one line to or into the 
business or central part of the city, over streets 
or parts of streets upon which there is an existing 
track upon which the cars of another line are already 
operated.*® In ordering a new line, the city does 
not exceed its authority in requiring that it conform 
to the general system already adopted by the com- 
pany.*? And in consequence, where the company has 
adopted a system of double tracks under its fran- 
chise, the city in ordering extensions may require the 
company to adopt the double track system for its 
extensions.*? 

‘Unremunerative extension. Where the charter of 


\ 


to be trimmed so that they would not 39. 


Thomas v. Spartanburg 
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a street railroad company simply authorizes it to 
construct and maintain a railroad to a certain point, 
without requiring it to do so, it cannot be compelled 
to extend and maintain its road to that point if it 
would not be remunerative,** although the extension 
is greatly needed and although there is an urgent 
public demand for it.#4 And even though the fran- 
chise reserves to the city granting it the right to re- 
quire extensions, in proceedings to compel such ex- 
tension, it is error to exclude evidence offered by 
the company to show the effect on, its financial con- 


dition and earnings, of requiring the proposed ex- | 


tension, and the unreasonableness and invalidity of 
the ordinanée so providing therefor.*® So, where 
permission is given to construct a street railroad on 
condition that it construct an extension when the 
construction and operation thereof could be done 
without loss, the company cannot be compelled to 
construct the extension except in accordance with 
the terms of the ordinance, although the necessary 
consent of the property holders to the building of 
the road was accompanied by a request that the ordi- 
nance require the extension immediately.*® Under a 
statute requiring the extension of street car lines on 
a finding by the commission that public convenience 
and necessity demanded it and that the company’s 
earning power would not thereby be impaired, the 
commission is not empowered to order the extension 
on a finding of public convenience and necessity and 
that the company’s earning power would not thereby 
be impaired if the city would relieve the company 
from the cost of constructing pavement within the 
track zone.** 


Extensions into territory in which company has. 


no franchise to operate. A street railroad company 


Ry.,) tional loss on the company, was arbi- 


interfere with the wires of the trol- 
ley. Gas &.Electrie Securities Co: v. 
Manhattan & Queens Traction Cor- 
poration, 266 KF. 625 [appeal dism 
Begg v. City’ of New York, 48 S.Ct. 
513, 262 U.S. 196, 67 L.Ed. 946]. 


36. State v. New York, N. H. & H. 
R. Co., 71 A. 942, 81. Conn. 645, 


37. Toronto R. Co. v. Toronto, 37 
Can.S.C. 430 [rev 10 Ont.L. 657]; 
Toronto v. Toronto R. Co., 12 Ont.L. 
534, 8 Ont.W.R..179 [rev 11 Ont.L. 
1035.16 \Ont.W.R. 871], 


38. Thomas v. Spartanburg Ry., 
ee aa Electric Co., 103 S.E. 149, 114 


[a] Thus (1) a street railroad 
franchise which states that, in con- 
sideration of the construction and 
operation of the railway within the 
city and its extension and operation 
to designated points outside the city, 
the city remits all license taxes, pro- 
vided that until the extensions are 
made the taxes shall not exceed a 
stated sum, is a contract binding the 
company to construct the extensions, 
not merely permitting it to do so. 
Thomas v. Spartanburg Ry., Gas & 
Flectric Co., 103 S.H. 149, 114 S.C. 74. 
(2) An ordinance granting a street 
railway franchise, providing for ex- 
tension of lines beyond city limits, 
accepted in writing, is a binding con- 
tract between the city and the street 
railroad, enforceable even as to subur- 
ban lines lying. outside of the city. 
City of Spartanburg v. South Carolina 
in ts halal Co., 125 S.Hs 295,130 

is 4 


Gas & Electric Co., 103 S.H. 149, 114 
S.C. 74. 


[a] Thus’ a city can bring suit to 
compel a street railway company to 
perform an obligation under the fran- 
chise, which the city had granted 
within its powers and the corporation 
had accepted, to make certain exten- 
sions of its lines outside of the city, 
where the company does not claim 
that the construction of such exten- 
sion is impracticable. Thomas v. 
Spartanburg Ry., Gas & Electric Co., 
103 S.E. 149, 114 S.C. 74, 


40. State ex rel. City of St. Paul v. 
St. Paul City Ry. Co., 81 N.W. 200, 
78 Minn. 8381. 


41. State v. St. Paul City Ry. Co., 
MEO INiaWiee 220.05 obit Moles Lode 


42. State v. St. Paul City Ry. Co., 
supra. 
43. Towers v. United Rys. & Hlec- 


triciiGo.s 954A. 170, 126 Nid’ A78 See 
also State v. Public Service Commis- 
sion of Washington, 201 P. 749, 117 
Wash. 510 (where the court, without 
defining the powers of the commis- 
sion, or stating the provisions of the 
franchise under which a street rail- 
road company operated, held that an 
order of the public service commis- 
sion requiring the company which 
had either sustained a loss or made 
only a small profit for several years 
to extend its track along a street not 
yet opened, to serve a single mill 
which could not guarantee any 
quantity of traffic, but the estimated 
traffic from which would entail addi- 


trary and unreasonable and was prop- 
erly set aside by the court). 


44. Towers v. United Rys. & Elec- 
tric Co., 95 A. 170, 126 Md; 478... But 
see Hollywood Chamber of Commerce 
v. Railroad Commission of State of 
California, 219 P. 983, 192 Cal. 307, 30 
A.L.R. 68 (where a street railroad 
company has authority under its 
franchise to extend its line into a 
designated territory, it has impliedly 
undertaken so to extend when rea- 
sonably necessary and may be re- 
quired to fulfill its obligation if it re- 
fuses to do so) [dictum]. 


45. State v. St. Paul City Ry. Co., 
230 N.W. 809, 819, 180 Minn. 329. 


“With the presumption maintaining 
as to the validity and reasonableness 
of the ordinance, the burden was upon 
the company to Overcome that pre- 
sumption and it should have had an 
opportunity to so do if it could.” 
State v. St. Paul City Ry. Co., supra. 


46. Peo. v. Chicago, etc., R. Co., 7 
NeE. 126, 118 Tk 123: fafi 18 lA: 
125]. 


47. Madison Rys. Co. v. Railroad 
Commission of Wisconsin, 198 N.W. 
278, 184 Wis. 164. 


[a] Reason is that such finding 
implies that the costs. of the pro- 
posed extension would prevent an 
adequate and fair return if the city 
would not grant the concession men- 
tioned in the finding. Madison Rys. 
Co. v. Railroad Commission of. Wis- 
consin, 198 N.W. 278, 184 Wis. 164. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


ot) 


STREET RAILROADS 


; 


pe 


¥ 


~ §§ 109-111] 


sent.>1 


7 48. Hollywood Chamber of Com- 
-— merce v. Railroad Commission of 
State of California, 219 P. 983, 192 
: Cal. 307, 30 A.L.R. 68. 


d 49. Holiywood Chamber of Com- 
merce vy. Railroad Commission of 
State of California, supra; State v. 
Public Service Commission, 192 S.W. 
958, 198 S.W. 872, 270 Mo. 429; In re 
Union R..Co., [1916 N-Y.] P.U.R.An- 
not.1916F 773; Allied Associations v. 
Philadelphia Rapid Transit Co., [1917 
Pa.) P.U.R.1917E 945; City of Scran- 
ton v. Seranton Ry. Co., [1915 Pa.] 
P.U.R1915C' 890. 


[a] Reason is that the duty of the 
company to serve the public is limited 
by its franchise, and to compel it so 
to extend its lines would be taking 
private property in violation of the 
organic law. Hollywood Chamber of 
Commerce v. Railroad Commission of 
State of California, 219 P. 983, 192 
€al. 307,30: AL. R. 68: 


50. Hollywood Chamber of Com- 
merce v. Railroad Commission ef 
State of California, supra. 


51. State ex rel. United Rys. Co. of 
St. Louis v. Public Service Commis- 
sion of Missouri, 192 S.W. 958, 270 
Mo, 429; Allied Assoc. of West Phila- 
delphia v. Public Service Commission, 
70 Pa.Super. 13; City of Scranton v. 
Seranton Rys. Co., [1915 Pa.] P.U.R. 
1915C 890. 


[a] Reasons are (1) that such an 
order would be of no avail because 
the commission cannot compel the 
city to give its consent to the use of 
its streets for such a purpose. Allied 
Assoc. of West Philadelphia v. Pub- 
‘lic Service Commission, 70 Pa.Super. 

13. (2) Consent “ ‘supposes physical 
power to act, a moral power of act- 
ing, and a serious, determined, and 
free use of these powers.’ The or- 
der, therefore, no matter how manda- 
tory may be its terms, is self-limit- 
ing. If, as a prerequisite to its en- 
forcement, the appellant be required, 
‘as he is, to secure the consent there- 
to of the local authorities, and after 
yeasonable effort fails, the order be- 
comes inoperative and loses what- 
ever characteristics it may have had, 
on its face, as.a mandate, because it 
is incapable of enforcement without 
the precedent procurement of the nec- 
essary consent.” State ex rel. Unit- 
esd Rys. Co. of St. Louis v. Public 


cannot be compelled to extend its line into any néw 
territory in which it has no franchise to operate, by 
any state agency, whether it be a municipality,*® or 
a state railroad or public service commission.*® And 
a statute which attempts to confer jurisdiction on 
a railroad commission to order a street railroad com- 
pany to extend its line into new territory in which 
it has no franchise is void and ineffective.®° 


Extensions requiring municipal consent. A public 
service commission has no power to compel a com- 
pany to build extensions where its charter merely 
permits it to do so on obtaining municipal consent 
and where it has taken no steps to obtain such con- 


[§ 110] c. Enforcement of Order for Extension.®? 
Where an ordinance granting a franchise to a street 
railroad company reserves the right to require con- 
struction of new lines and extensions on notice to 
do so within a time designated by the council, and 
provides that, on noncompliance therewith, the coun- 
cil may grant the right to any other company to con- 
struct new lines in the streets designated, the city 
cannot compel the company to construct new lines 


es cate OR nat aid Meth 
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ure to do so.°? 


eral. 


Service Commission of Missouri, 192 
S.-W. 958. 961, 270 Mo. 429. (3) And 
“to hold . .. that the Commission 
had power to order a street railway 
company to make an extension be- 
yond points named in its charter 
would be in effect to compel the 
stockholders to authorize the exten- 
sion, and to require the company to 
enter into a contract with the mu- 
nicipality upon any terms which it 
might impose.” City of Scranton v. 
Scranton Rys. Co., [1915 Pa.] P.U.R. 
1915C 390. 


52. Specific enforcement of con- 
tract see supra § 109. 

53. Minneapolis St. Ry. 
of Minneapolis, 189 F. 445. 

54. Minneapolis St. Ry. 
of Minneapolis, supra. 

55. Minneapolis St. Ry. 
of Minneapolis, supra. 

56. Montreal St. Ry. Co. v. Record- 
er’s Court, 37 Que.Super. 311. 

57. Montreal St. Ry. Co. v. Record- 
er’s Court, supra. 

58. Right to construct additional 
tracks, branches, and switches in gen- 
eral see supra §§ 103-107. 


Co. v. City 
CO. Vie City, 


Co. v. City 


59. See statutory provisions. 

60. See supra §§ 20, 21. 

61. South Boston R. Co. v. Middle- 
sex R. Co., 121 Mass. 485; Trenton St. 


R. Co. v. Pennsylvania R. Co.,-49 A. 
481, 68 N.J.Eq. 276; Sims vy. Brook- 
lyn St. R. Co., 87 OhioSt. 556; Cleve- 
land, etc., R. Co.-v. Urbana, etc., R. 
Co., 26 OhioCir.Ct. 181; Belle v. Glen- 
ville, 27 OhioCir.Ct. 181; Cincinnati 
yv. Cincinnati St. R. Co., 1 OhioS.&C.P. 
591, 31 Cine.L.Bul. 308; Tulsa St. Ry. 
Co. v. Oklahoma Union Traction Co., 
113 P. 180, 27 Okl. 339. 


[a] Thus, under a statute allow- 
ing the. board of aldermen, etc., to 
authorize any street railway corpora- 
tion ‘to extend the location of its 
tracks within the territorial limits 
of such city or town, whenever it 
can be done without entering upon or 
using the tracks of any other street 
railway corporation,” a street railroad 
company may be authorized to locate 
additional tracks, not connected with 
its existing tracks, except by the 
tracks of another corporation. South 
Boston R. Co. v. Middlesex R. Co., 121 


LN 
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or extensions nor forfeit its charter rights for fail- 
The sole remedy on failure to con- 
struct the new lines or make the extensions is to 
grant to some other company the right to maintain 
street cars upon these streets as to which extensions 
or new lines had been ordered.*4 
be made fixing the time within which the construc- 
tion of the new lines or extensions must be completed 
before the right to construct such lines or extensions 
may be granted to another company.®® 
statutes of Quebec, a fine may be recovered for non- 
compliance by a street railroad company, with a by- 
law and contract requiring it to make an extension.*® 
And it has been held that the recorder’s court has ju- 
risdiction of an action to recover such fine.>* 


[§ 111] 2. Right To Make Extension®*—a,. In Gen- 
Subject to statutory limitations,®® such as the 
requirement of a certificate or finding of public con- 
venience and necessity,®° a grant to a street railroad 
company by a municipality is valid which authorizes 
the company to extend the line of its tracks®! or 
their charter routes, in case no tracks have been 
laid.6? Such a grant cannot be made so as to au- 


And an order must 


Under the 


Mass. 485. 


[b] Such grant does not confer 
additional corporate powers, but sim- 
ply gives permission for the exercise 
of corporate powers already confer- 
red. Sims v. Brooklyn St. R. Co., 37 
OhioSt. 556. 


[c] As beneficial to public.—Under 
a statute giving the city council pow- 
er to grant permission to an existing 
street railroad company to extend its 
track on any streets where the coun- 
cil may deem such extension hene- 
ficial to the public, the council is not 
bound to determine in which streets 
the location of a street railroad would 
be the most beneficial, but may de- 
clare “that any one of four routes 
proposed would be beneficial, and give 
to the street railway company an op- 
tion of choosing in which it will lay 
its tracks. Sommers v. Cincinnati, 6 
eae (Reprint) 887, 8 Am.L.Rec. 
612. 


[d] Application of lessor.—A 
street railroad company that has leas- 
ed its property and franchises to an- 
other company, on terms that after- 
acquired railroads shall come under 
the lease without increase of rent, 
may lawfully apply to the municipal- 
ity for permission to construct and 
maintain an extension of a street rail- 
road embraced in the lease. Shepard 
v. East Orange, 53 A. 1047, 69 N.J. 
aoe 133 [rev 57 A. 441, 70 N.J.Law 


[e] New York City council has 
been held to have no power to au- 
thorize an extension except possibly 
where such extension is really nec- 
essary to the enjoyment of a previous 
grant. People v. Third Ave. R. Co., 
45 Barb. 63, 30 How.Pr. 121. } 


{f] Ordinance held to confer au- 
thority to use streets and their exten- 
sions thereafter brought within mu- 
nicipal corporation limits by annexa- 
tion see Tulsa St. Ry. Co. v. Oklaho- 
ma’:-Union, Traction Co.,, 113,,,.P. 180; 
27 Okl. 339. 

Power of municipality to authorize 
construction of street railroad in gen- 
eral see Municipal Corporations §§ 
304, 3786. 

62. See infra this note. 

[a] In New Jersey (1) the act of 
April 5, 1878, authorizing street rail- 
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thorize the extension of an ordinary steam railroad 
as a street railroad and invest it with all the powers 
of a street railroad company.®? An extension, when 
made according to law, is to be deemed and taken as 
a part of the original grant.°* An ordinance renew- 
ing a street railroad franchise in an entire street will 
be construed as a whole in determining whether it is 
limited in its operation to that part only of the 
street in which the company has already laid its 
tracks and is operating its cars, or extends to all the 
rights, privileges, and franchises granted by the orig- 
inal ordinance.*® A company has no right to con- 
struct and operate an extension of its road on streets 
other than those designated by a statute conferring 
the right to make an extension, even with the consent 
of the local authorities.°* Under a statute providing 
that a street railroad company organized to operate 
- a street railroad in any city or incorporated town 
may, for the purpose of extending its railway beyond 
the limits thereof, locate its road upon any portion 
of a highway which is of a designated width, a road 
previously constructed upon a highway of less than 
such width may be legalized by the subsequent wid- 
ening of the highway to the statutory width.®* 


Injunction. A city solicitor cannot predicate an 


action for an injunction against the extension by the | 


city of a street railroad franchise, on an anticipated 
injury to abutting owners.°® 


[§ 112] b. Conditions Precedent.*® Any condi- 
tions precedent imposed by the statute authorizing 
the extension must be complied with,’° such, for in- 
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stance, as filing in the office of the secretary of state 
an exemplification of the record of the adoption of 
the extension," filing in such office of a description 
of the route of the extension, showing the termini 
with a map exhibiting the same,’? filing a map of 
the proposed route of the extension with the local 
authorities,‘? obtaining the consent of the local 
authorities,7* obtaining approval by the local au- 
thorities of the plan of the proposed extension,‘® 
agreeing that a proposed extension on a street will 
not be the occasion of the abandonment of its tracks 
already laid down upon another section of that 
street,’® and commencing construction within the 
prescribed time.77 But where the condition is com- 
plied with, the company is immediately invested with 
an exclusive privilege in the streets covered by the 
extension,’® and a further provision that no right 
actually to construct the extension shall vest until 
after thirty days from the filing of such exemplifica- 
tion merely postpones the right to construct the ex- 
tension for such thirty days.79 Where the consent 
of a city council and the street committee to the 
prosecution of the work of extending a street rail- 
road has been given, and it appears that the only 
location for the line is the extension of a track which 
has been laid for years on the same street, the com- 
pany will not be restrained from carrying on the 
work because the street committee has not in its 
official capacity defined and authorized the exact lo- 
cation of the tracks, since under the circumstances, 
there can be no doubt as to the proper location.®® 


[§ 113] c. Character. Unless the term is given a 


road companies organized under spe- 
cial acts, whose time for commencing 
the building of their roads has not ex- 
pired, to extend their tracks on ob- 
taining consent of the proper munic- 
ipal authorities, is not confined in its 
application to companies whose char- 
ters limit the time for commencing 
the building of their road. West Jer- 
sey Traction Co. v. Camden Horse R. 
Co), 29 Av 383, 52. N.J.Bq. 3452... (2) 
A later statute, act of April 6, 1896 
(Gen. St. pars 55, 59), authorizing ex- 
tensions, applies only to companies 
incorporated thereunder and compa- 
nies having special charters whose 
tracks have been located. Trenton St. 
R. Co. v. United New Jersey R., etc., 
Co., 46 A. 768, 60 N.J.Eq. 500. 


63. Cincinnati v. Cincinnati In- 
clined Plane R. Co., 4 OhioS.&C.P. 
507, 30 Cince.L.Bul. 321 [aff 44 N.E. 
327, 52 OhioSt. 609]. 


64. Braddock, etc., R. Co. v. Brad- 
dock Electric R. Co., 1 Pa.Dist. 44. 


65. Akron vy. Northern Ohio Trac- 
tion, etec.,, ©o., 27 OhioCir.Ct. "636. 


{a] For example, such an ordi- 
nance will not be limited to those 
parts of the street in which tracks 
have been laid and cars are in opera- 
tion, thereby denying the right of the 
grantee to construct tracks in the re- 
maining portion of the street, unless 
the renewing ordinance as a whole 
will reasonably bear such construc- 
tion. Akron v. Northern Ohio Trac- 
tion, etc., Co., 27. OhioCir.Ct. 536. 


66. Philadelphia v. Citizens Pass. 
Ry. Co., 24 A. 1099, 151 Pa. 128. 


[a] Thus, under a statute author- 
izing the Citizens Passenger Railway 
Company to extend its road north- 
wardly on Tenth and Eleventh Streets 
in Philadelphia, “between Montgom- 
ery street and the Germantown road, 


with the right to connect the same 
cn any street between these two 
points,’ the company has no right, 
even with the consent of councils, to 
construct or operate an extension of 
its railway on Germantown Road or 
Avenue. Philadelphia v. Citizens 
Passeuser, Ry. Co., 24 A. 1099, 151 Pa. 


67. Linn County v. Hewitt, 8 N.W. 
340, 55 lowa 505. 


68. Lima v. Cramer, 5 OhioN.P.N. 
Sheer 

Injunctions against municipalities 
and municipal officers in general see 
Injunctions §§ 407-418. 


69. Certificate of public conven- 
ience and necessity as to extension 
see Supra §§ 20, 21 


70. New York, ete., R. Co: v. Ste- 
vens, 69 A. 1052, 81 Conn. 16; Central 
Ry. & Electric Co.’s Appeal, 35 A. 32, 
67 Conn. 197; Borough of Merchant- 
ville v, Camden & S. Ry. Co., 113 A. 
136, 95 N.J.Law 511; Trenton-St. Ry. 
Co. v. Pennsylvania R. Co., 49 A. 481, 
63 N.J.Law 276; Cleveland, ete, R. 
Co. v. Urbana, etc., R. Co., 26 OhioCir. 
Ct. 180; Coatesville, ete, R. Co. v. 
bi eer Chester R. Co., 55 A. 844, 206 Pa. 

For analogous decisions see Rail- 
roads § 131 text and note 65. 


71. Coatesville, ete., R: Co. v. West 
Chester R. Co., 55 A. 844, 206 Pa. 40. 


[a] Designating name of street in 
exemplification.—The statute places 
no restriction as to the filing in this 
office of an exemplification, except 
that the company incorporated under 
such act must name in such exempli- 
fication the streets and highways on 
which it desires to operate. Easton 
Transit Co., 2 Pa.Dist. 649. 


72. Mercer County Traction Co. v. 


United New Jersey R., etc., Co., 54 A. 
819, 64 N.J.Eq. 588 (holding, however, 
that a slight variance between the 
ae and description filed is immate- 
rial). 

73. Matter of Rochester Electric 
R. Co., 10 N.Y.S. 379, 57 Hun 56 [aff 
25 N.E. 381, 123 N.Y. 351]. 


74 Borough of Merchantville v. 
Camden & S. Ry. Co., 113 A. 136, 95 
N.J.Law 511; Trenton St. Ry. Co. v. 
Pennsylvania R. Co., 49 A. 481, 63 N.J. 
Law 276; Cleveland, etc., R. Co. v. 
Pio ies see: ete; Rif -Co.5v26 * OhieCinet 

75. New York, etc., R. Co. v. Ste- 
vens, 69 A. 1052, 81 Conn. 16; Central 
Ry. & Electric Co.’s Appeal, 35 A. 32, 
67 Conn, 197. 


76. Central Ry. & Electric Co.’s 
Appeal, supra. 


77. People ex rel. Brooklyn, Q. C. 
& S. R. Co. v. Steers, 143 N.Y.S. 52, 
158 App.Div. 153 [rev 140 N.Y.S. 945, 
80 Misc. 324, and aff 105 N.E. 1094, 
211 NVY= 5387. 


_ [a] If several distinct routes are 
included in the company’s certificate 
of extension, the fact that construc- 
tion is commenced on some of the 
routes within the statutory period 
will not prevent loss of the right to 
make extensions on other routes on 
which construction was not commenc- 
ed within the statutory period. Peo- 
ple ex rel. Brooklyn, Q. C. & S. R. Co. 
v. Steers, 143 N.Y.S. 52, 158 App.Div. 
153 [rev 140 N.Y.S. 945, 80 Misc. 324, 
and aff 105 N.E. 1094, 211 N.Y. 538]. 


78. Com. vy. Uwchlan St. R. Co., 53 
A. 518, 203 Pa. 608. : 


79. Com. v. Uwchlan St. R. Co., 
supra. 
80. Trenton vy. Trenton Horse R. 


Co., (N.J.Ch.) 19 A. 2638. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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railway is a prolongation of it from: one of its 
termini to some other designated point,®? and where 
some distance intervened between the terminus of the 
road and the proposed road, the proposed road was 
not an extension.8® A company is not restricted to 
a mere prolongation of existing lines but may extend 
its operation in any direction or upon any street or 
avenue provided additional lines are to be operated 
in connection with existing lines, under a statute pro- 
viding that any corporation organized for the pur- 
pose of building or extending a street railroad or 
any of its branches on or along any street or avenue 
in any city, town, or village may do so on compliance 
with prescribed conditions.’* <A street railroad com- 
pany, whose articles contemplate a single, connected 
road, carrying from end to end for a single fare, can- 
not construct an independent line, not connected 
with its original line, under extension proceedings.** 
A branch built as a distinct line under a separate 
grant is not an extension or part of another line by 
reason of the fact that it uses the tracks of that line 
for a short distance,®® nor is it made so by a subse- 
quent resolution of the city council which provides 
simply for a change of connection with the main 
line.67_ Under general statutory authority to con- 
struct extensions, it has been held that an extension 
much longer than the original line may be made, and 
that this is insufficient of itself to constitute a “new 
road” and not an “extension,”®® and, by reason of 
the particular wording of some statutes, it has been 
held permissible for the company to construct an 
extension longer than the existing line, and, in effect, 
constituting a new system.*® Where a franchise 
ordinance authorizes and requires the extension of 
lines when the city limits are extended, and also 
authorizes the construction of either single or double 
tracks, the company may construct a single track 
along the part of the street controlled by the city 


81. See infra text and notes 88, 89. 


82. Trenton St. Ry. Co. v. Penn- 
sylvania R. Co., 49 A. 481, 63 N.J.Eq. 
276; Cincinnati v. Cincinnati St. Ry. 
Co., 30 Cine.L.Bul. (Ohio) 308. But 
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statutes providing that, if any stock- 
holder dissents from the decision to 
extend or build a branch road, the 
company may by application to court 
have the value of his stock deter- 
mined and buy it in. 
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broader significance by statute,8!'an extension of a | when the corporate limits on one side only of the 


street were extended.®° 


[§ 114] 3. Duty To Complete Line Constructed in 
Part. Where a street railroad operating under a 
franchise requiring it to construct a line between 
two designated points constructs a part of its line 
but stops short of one of the terminal points, it can- 
not successfully defend proceedings to compel it to 
complete construction of the line in accordance with 
the requirements of the franchise on the ground that 
to do so would not be financially profitable.®! Nor 
can the company say that because the necessity was 
not obvious at the time it could stop short of the 
terminal point, and, when the necessity is shown to 
exist, cannot be compelled to carry out the terms of 
its franchise.°? Public necessity and convenience, 
and not private advantage, controls.°? So also the 
fact that the public authorities acquiesced in the 
termination of a street railroad line short of the 
terminus specified in the franchise did not consti- 
tute a practical construction thereof, relieving the 
railroad company from continuing the line,®* and 
having accepted its franchise and built a substantial 
portion of its route, it was estopped thereafter to 
claim that it was under no legal obligation to com- ° 
plete the same;°° and the right of the public to com- 
pel completion of the line was not affected by delay 
of public officers in compelling the company to do 
so.°6 


[§ 115] I. Structures in or over Streets. A sur- 
face railroad has no right to place structures in the 
streets except where such right is expressly con- 
ferred or arises by necessary implication from the 
grant of other rights.°7 


Elevated roads. Elevated street railroad compa-_ 
nies have the right to erect and maintain stations 
along their established routes when such right is 


surface street railroad does not give 
the right to construct platforms and 
Similar conveniences in the street 
for the use of passengers. Robinson 
v. Helena Light, etc., Co., 99 P. 837, 


These sections, | 38 Mont. 222. 


see Belle v. Glenville, 27 OhioCir.Ct. 
i81 (the “extension” of a street rail- 
road is not necessarily confined to a 
continuation of the line of road in 
the same general direction as the orig- 
inal track, but may include the con- 
struction of a track across and at 
right angles with the original track). 


83. Trenton St.. Ry. Co. -v.. Penn- 
Sylvania R. Co., 49 A. 481, 63 N.J.Eq. 
276. 


84. Bohmer vy. Haffen, 54 N.Y.S. 
1030, 35 App.Div. 381 [aff 55 N.E. 1047, 
161 N.Y. 390, rearg den 57 N.B. 1104, 
162 N.Y. 593, and aff 50 N.Y.S. 857, 
22 Misc, 565]. 


85. McClean v. Westchester Elec- 
tric Ry. Co., 55 N.Y.S. 556, 25 Misc. 
383. 


86. Cleveland Electric R. Co. v. 
Cleveland, etc., R. Co., 27 S.Ct. 202, 
ie 116, 51 L.Ed. 399 [aff 137 F. 
SLi, 


87. Cleveland Electric R. Co. v. 
Cleveland, etc., R. Co., supra. 


88. Roberts v. Huntington R. Co., 
105 N.Y.S. 1031, 56 Misc. 62 (original 
line three miles long, and extension 
about fifteen miles long). 


89. In re Laconia Street Ry. Co., 
52 A. 458, 71 N.H. 355 (so held under 


it was said, “indicate that the build- 
ing of extensions and branches of 
such a nature as to change the origi- 
nal purposes of the corporation was 
within the legislative contempla- 
tion’’). 

90. State v. Braman, 178 N.W. 301, 
172 Wis. 131. 


91. Public Service Commission of 
First Dist. v. New York Rys. Co., 136 
N.Y.S. 720, 77 Misc. 487. 

92. Public Service Commission of 
First Dist. v. New York Rys. Co., su- 
pra. 3 
93. Public Service Commission of 
First Dist. v. New York Rys. Co., su- 
pra. 

94. Public Service Commission of 
First Dist. v. New York Rys. Co., su- 
pra. 

95. Public Service Commission of 
First Dist. v. New York Rys. Co., su- 
pra. 

96. Public Service Commission of 
First Dist. v. New York Rys. Co., su- 
pra. 

97. See cases infra this note. 

{a] Platforms and conveniences 
for use of passengers.—The grant of 


[b] Shelter stations.—The right to- 
erect and maintain in the street, and 
rising above its surface, a station to 
Shelter and facilitate the transfer of 
passengers is not given by an ordi- 
nance authorizing the company to 
construct all necessary sidetracks, 
curves, and switches “and other ap- 
pliances”’ for the proper and success- 
ful operation of the road. Hamilton, 
etc., Transit Co. v. Hamilton, 4 Ohio 
S.&C.P. 10, 1 OhioN.P. 366. 


[c] Elevated structure.—A street 
railway company cannot erect an ele- 
vated structure in a street for the 
storage of its cars or accommodation 
of its trainmen. Waldmuller vy. 
Brooklyn El. R. Co., 58 N.Y.S. 7, 40 
App.Div. 242. 


[d] Switch tower.—The granting 
to a street railroad company of the 
right to lay tracks does not give the 
right to construct a switch tower in 
the street which would be detrimental 
to the rights of an abutting owner, if 
it can be placed on privat® property 
and used in substantially the same 
manner, and the fact that it may cost 
a large sum to obtain the necessary 
private property at that point is im- 
material. Williams v. Los Angeles 


a right to construct and operate al|R. Co., 89 P. 380, 150 Cal. 592. 
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expressly granted;®* and it has been said that the 

right would seem to exist from the grant to con- 
’ struct and operate elevated street railroads,°® in the 
absence of statute providing otherwise.* 
right to build elevated stations exists, they may be 
built only upon streets within the route designated.? 
Where an elevated railroad company accepts the 
specifications of commissioners appointed to decide 
upon routes, elevated structures, etc., their rights 
are determined and limited by such specifications, 
and, in the absence of legislative authority, can erect 
no bridges and platforms other than those built with 
the approval of the commissioners and included in 
the specifications;# and where the statute does not 
expressly authorize additions to original elevated 
structures, the building of additions is not legal as 
incidental to the franchise because necessary, where 
the public could use the original structures without 
unduly impeding ordinary traffic.* 


[§ 116] J. Rights in, and Use of, Bridges.* As 
a public bridge is a part of the highway which passes 
over it,® where the right is conferred on a street rail- 
road company to construct and operate a street rail- 
road on a street or highway, it may, subject to re- 
quirements as to obtaining consent of local author- 
ities’ or property owners,*® and the performance of 
conditions imposed,® construct and operate its road 
over any bridge in the street or highway whether 
then existing! or which may be thereafter construct- 
ed in such street or highway as an integral part 
thereof;11 and whether the bridge is owned by the 
public,!? or by a private corporation authorized to 


9s. Adler v. Metropolitan El. R. 4. 
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Interborough Rapid Transit Co. 
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demand tolls for passage over it;1® and where a 
bridge company, which is authorized to construct a 
bridge between two cities for ordinary travel, induces 
street car,companies subsequently organized to spend 
large sums in building to and over such bridge, and 
then allows the use of the bridge for a great length 
of time, it cannot deny the right to such use upon 
payment of a reasonable toll.1* Nevertheless, the 
primary user of the bridge, when the right of a street 
railroad company to use the bridge exists, is in the 
public; the easement of the company being some- 
what servient to the public user.1° And a well de- 
fined limitatign on the right to construct and oper- 
ate street railroads on public bridges is that the use 
must be compatible with use by the general publie 
of the bridge;1® and it cannot lawfully construct 
and operate its line over a bridge, when to do so 
will render it unsafe for public travel,!* or exclude 
the public partially or wholly from the use of the 
bridge.t$ If the bridge is either of insufficient 
strength or of insufficient capacity to accommodate 
the general public travel and also the company’s 
cars, and cannot be so strengthened or enlarged as 
to do so, neither the city nor the county at large is 
bound to provide the company with a suitable viaduct 
or other means of crossing at the point where the 
bridge is situated.t1° So also the right to operate 
cars over a bridge is subject to the right of the mu- 
nicipality owning it to temporarily interrupt such 
use for the purpose of making needful repairs and 
improvements as from time to time may be neces- 
sary,”° and this is so although a serious interruption 


face of the earth are as much integ- 


Co., 18 N.Y.S. 858, 61 N.Y.Super. 85, 
28 Abb.N.Cas. 198 [mod and aff on 
eae grounds 33 N.E. 935, 138 N.Y. 
eS} bs 


99. Adler v. Metropolitan El. R. 
Co., supra. 


1. Mattlage v. New York El. R. 
Co., 14 Daly (N.Y.) 1 (the right to 
build stations in the street along 
which an elevated railroad company’s 
tracks are laid does not exist where it 
is expressly provided by statute that 
the company “may rent, purchase, or 
acquire” such buildings as may be 
convenient for stations). 


2. Adler y. Metropolitan El. R. 
Co., 18 N.Y.S. 858, 61 N.Y.Super. 85. 


[a] Station projecting into side 
street.—Where the company  con- 
structs a station projecting into a 


side street, which is not within the 
limits prescribed by the rapid transit 
commissioners, it acts without legis- 
lative authority. Adler v. Metropoli- 
tan El, R. Co., 18 N.Y.S. 858, 61 N.Y. 
Super, 85. 


[b] Stairways.—Where a statute 
prohibits an elevated railroad compa- 
ny from building its road upon any 
streets except those therein designat- 
ed, and provides that commissioners 
appointed for that purpose shall des- 
ignate points at which stairways in 
the streets should be erected for pub- 
lic access to the railway, the company 
cannot place stairways in or over any 
streets other than those in which it 
w3s authorized to lay its tracks. 
Mattlage v. New York El. R. Co., 14 
Daly (N.Y.) 1. 


3. Interborough Rapid Transit Co. 
v. City of New York, 161 N.Y.S. 803, 
97 Mise, 499. 


v. City of New York, supra. 


5. Duty to repair and maintain see 
infra § 159. 


6 See Bridges § 2. 
7. See supra § 49. 


8. See Pennsylvania Canal Co. v. 
Lewisburg,-etc., Pass. R. Co., 10 Pa. 
Super. 413 [rev 7 Pa.Dist. 244, 20 Pa. 
Co. 550] (a canal company holding ti- 
tle to its property in fee is such an 
owner of land as to make its consent 
necessary before a street railway 
company may cross the canal upon a 
bridge, carrying a public ‘highway, 
used by the general public, across the 
canal). 


9. See supra §§ 92, 93. 


10. Public Service Ry. Co. v. Board 
of Chosen Freeholders of Hudson 
County, 78 A. 235, 78 N.J.Eq. 20; 
Pittsburg, etc., Pass. R. Co. v. Point 
Bridge Co., 30 A. 511, 165 Pa. 37; 26 
L.R.A. 323; Roanoke Ry. & Electric 
Co. v. Brown, (V4&.) 154 S.E. 526. 


[a] Occupation of bridge by two 
companies.—A statute providing that 
no extension or branch shall be con- 
structed on any street or highway 
on which a ‘track is laid or authorized 
by any existing charter does not pre- 
vent a city from authorizing a com- 
pany formed thereunder to cross a 
city bridge over which another rail- 
road has laid its tracks. Hestonville, 
etce., Pass. R. Co. v. Forty-second St., 
etc., R. Co., 4 Pa.Dist. 348. 


11. Roanoke Ry. & Electric Co. vy. 
Brown, (Va.) 154 S.E. 526. 


[a] Bridges over cuts or depres- 
sions.—Bridges which carry the road- 
way of a street or other highway 
over cuts or depressions in the sur- 


ral parts of the highway or street as 
are those portions of it the roadway 
of which rests upon the earth. Roan- 
coke Ry. & Electrftec Co. v. Brown, 
(Va.) 154 S.E. 526. 


_ 12. Roanoke Ry. & Electric Co. v. 
Brown, supra. 


13. Pittsburg, etc., Pass. R. Co. v. 
Point Bridge Co., 30 A. 511, 165 Pa 
St. 37, 26 L.R.A. 323 (the use of a toll 
bridge as a part of a public highway, 
in the operation of a street railroad, 
in such manner and on such terms 
as will protect the right of the bridge 
company and the traveling public, by 
a corporation chartered for such pur- 
pose, is one reasonably consistent 
with the purpose for which the bridge 
was erected). 


14. Covington, etc., Bridge Co. v. 
South Covington, ete., St. R. Co., 19 
S.W. 403, 93 Ky. 136, 14 Ky.L. 52, 15 
L.R.A. 826. 


15. Riggs v. Metropolitan St. Ry. 
Co., 115 S.W. 969, 216 Mo. 304. 


16. Elmer y. Cumberland County, 
30 A. 475, 57 N.J.Law 366; Lewis v. 
Cumberland County, 28 A. 553, 56 N.J. 
Law 416; Larue y. Oil City St. Pass. 
R. Co., 32.A.. 977, 170 Pa: 249. 


17. Lewis v. Cumberland County, 
28 A, 553, 56 N.J.Law 416; Larue v. 
Oil” City7s'St- Pass. SR. Co., 32 rAse ont 
170 Pa. 249. ; 


18. Elmer vy. Cumberland County, 
30 A. 475, 57 N.J.Law 366; Lewis v. 
Cumberland County, 28 A. 553, 56 N. 
J.Law 416; Larue v. Oil City St. Pass. 
R. Co., 32 A. 977, 170 Pa. 249. 


19. Larue v. Oil City St. Pass. Ry. 
Co., supra. 


20. Middlesex R. Co. v. Wakefield, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to the use of the railroad may be thereby rendered 
unavoidable.?1 Y ; 


Termination of contractual right to use bridge. 
An agreement between a street railway company and 
a county relating to the manner of use of a county 
: bridge and the rental to be paid for the franchise 
terminates with the lawful demolition of the bridge 
by the county, and does not give rise to any rights 

on the part of the railway company in a new bridge 
thereafter built by the county.22 And under the 
provisions of some local statutes, a contract between 
1 the municipality and a street railroad company for 
E the operation of cars over a bridge gives merely a 
license so to operate cars subject to change in its 
terms or even total abrogation if the public inter- 
ests should so require.?? 


4 Determination of number of tracks. The legisla- 
: ture may determine the number of tracks to be laid 
across a bridge,** and may delegate this power to a 
public utilities commission, this being an adjudica- 
tion of a matter of administrative character.2> The 
¢ommission must accord a hearing to the parties in 
interest ;?° but in as much as the order relating to 
the number of tracks to be laid and the kind of 
rails to be used is administrative in character, the 
order will not be disturbed unless unreasonable.?? 


Guaranteeing payment of bridge company’s bonds. 
Unless authorized to do so by the terms of its char- 
ter, a street railroad company is without authority 
to guarantee payment of bonds of a bridge company 


STREET RAILROADS 


[60 C.J.] 231 


over which its road is constructed,?® and, in the ab- 
sence of such authority, and of any consideration 
for the guaranty, the holder of the bonds cannot re- 
cover from the railroad company interest on the 
. bonds which the bridge company had failed to pay.?® 


[§ 117] K. Rights in, and Use of, Turnpikes and 
Toll Roads. The charters of some street railroad 
companies expressly authorize them to contract with 
turnpike companies for the use of their roads for 
the construction and operation of street railroads,*°® 
and the charters of some turnpike companies au- 
thorize them to grant the right to street railroad 
companies to construct and operate street railroads 
on the roads of the turnpike company.?! And in 
some decisions where no express statutory authori- 
zation for contracts of this character was mentioned, 
their validity has been assumed,®? and it has been 
held that such contracts are binding and govern the 
rights of the parties.** So, in the absence of such 
contract, a street railroad company may obtain the 


-use of such a road by condemnation proceedings.** 


And it has been held that a turnpike company, stand- 
ing by while a street railway company was extend- 
ing and double-tracking its road with the consent 
of the borough, will be presumed to consent thereto, 
and is estopped to deny consent.?® However, the 
right of a street railroad company to construct and 
operate its road on a turnpike, whether created by 
agreement or otherwise, does not do away with the 
necessity of its complying with statutory conditions 


103 Mass. 261; International Ry. Co. 


v. Wotherspoon, 152 N.Y.S. 971, 90 
Misc. 56. 
21. Middlesex R. Co. v. Wakefield, 


103-Mass. 261. 


[a] Provision for maintenance of 
traffic.—Under L. (1913) c 624, a 
street railroad, operating cars over a 
bridge to be repaired by the state 
while extending a canal system, has 
no right to compel by injunction state 
officers to provide for the maintenance 
of its traffic upon such bridge during 
repairs. International Ry. Co. v. 
Wotherspoon, 152 N.Y.S. 971, 90 Misc. 
56. 


22. Reading City Pass. Ry. Co. v. 
Berks County, 91 A. 1045, 246 Pa. 44. 
23. People ex rel. Bridge Operat- 
ing Co. v. Public Service Commission, 
138° N. YS. 484, 153) -App.Div..., 129; 
»-Schinzel v. Best, 92 N.Y.S. 754, 45 
“Misc. 455 [aff 96 N.Y.S. 1145, 109 App. 
Div. 917]: 
_ 24 Appeal of Connecticut Co., 94 
A, 992, 89 Conn. 528. 


25. Appeal of Connecticut Co., su- 
pra. 

26. 
pra. 
27. Appeal of Connecticut Co., su- 
‘pra. 2 


28. Safe Deposit & Trust Co. of 
Pittsburgh v. Federal St. & P. V. 


Appeal of Connecticut Co., su- 


Pass. Ry. Co., 100, A. 320, 255 Pa. 
497. 
29. Safe Deposit & Trust Co. of 


Pittsburgh v. Federal St. & P. V. Pass. 
Ry. Co., supra. 


[a] What is not sufficient con- 
sideration.._—The contention that the 
bridge was built for the railway’s 
accommodation and constituted a suf- 
ficient consideration for the guaranty 
was without merit, where a written 


‘ 


contract between the bridge company 
and the railway provided for compen- 
sation to the bridge company for its 
grant of the right to occupy the 
bridge with defendant’s tracks, and 
such contract did not refer to the 
guaranty. Safe Deposit & Trust Co. 
of Pittsburgh v. Federal St. & P. V. 
Pass! Ry? Cor, 100 Al 3205" 255" Pa. 


497. 
30. Eastern Dist.-Atty. v. Lynn, 
ete., R. Co., 16 Gray (Mass.) 242; 


Hunt v. West Jersey Traction Co., 
49 A. 434, 62 N.J.Eq. 225. 


[a] Lease not required.—A_ trol- 
ley company, if it desires to locate 
its railway upon a turnpike road, is 
not, under the act of March 14, 1893 
(Gen. St. p 3241 § 135), compelled to 
acquire that privilege by lease. It 
may acquire a mere use of part of a 
roadway by consent of the turnpike 
company under § 130 of that act (Gen. 


St. p 3238). Hunt v. West Jersey 
Traction Co., 49 A. 434, 62 N.J.Eq. 
225. 

81. Green v. City, etc., R. Co., 28 


A. 626, 78 Md. 294, 44 Am.S.R. 288. 


32. Little Sawmill Valley Turn- 
pike, ete., Road Co. v, Federal St., 
etce., Pass. R. Co., 45 A. 66, 194 Pa, 
144, 75 Am.S.R. 690. And see cases 
infra note 33. 


33. Baltimore, etc., Turnpike Road 
v. United R.,' etc., Co., 48 A. 723, 98 


Md. 138; Detroit, ete., Plank-Road 
Con Oakland) h.Co., 92) N.W.. 346, 
131 Mich. 663; Detroit, etc., Plank 


Road Co. v. Detroit Suburban R. Co., 
61 N.W. 880, 103 Mich. 585. 


[a] Prohibition against carrying 
freight.— Where a horse railway com- 
pany acquired the right to operate its 
road over the bed of a turnpike un- 
der a contract made in 1861, provid- 
ing that the railway might carry pas- 
sengers and light packages and arti- 
cles as are usually carried on pas- 


penger railway cars, but should not 
put on freyzht cars or carry heavy 
freight, and the right of way was 
limited to ‘‘passenger railway cars,” 
and no steam was to be used for pro- 
pulsion, unless by consent, and in 
1895 the railway was changed into an 
electric railway under an agreement 
that the contract of 1861 should ap- 
ply, except that “the cars” might 
always carry such articles as are car- 
ried on other suburban electrie rail- 
Ways running into the same terminus, 
the railway company had no right to 
operate a car for transporting freight. 
Baltimore, ete., Turnp. Road v. United ~ 
Tees & Electric Co., 48 A. 723, 93 Md. 
138. 


[b] Limitation as to time of com- 
pletion.—Where a turnpike company 
by contract authorizes a street rail- 
road company to construct a road on 
the turnpike, and provides that the 
agreement shall be void unless the 
road is completed within a designated 
time, and part of the road was not 
completed in that time, the turnpike 
company may enjoin construction of 
the part not completed in time.» De- 
troit, ete., Plank Road Co. v. Detroit 


Suburban R. Co., 61 N.W. 880, 1038 
Mich. 585. 
34 Trotier v. St. Louis, ete., R. 


Co., 54 N.E. 487, 180 Ill. 471 (holding, 
however, that the road cannot be con- 
demned in such a manner as to de- 
stroy its utility or the use of any 
part of it as a highway). 


[a] Change of grade.—A_ street 
railroad company, occupying by con- 
demnation a turnpike, cannot change 
the grade, except so far as is reason- 
ably necessary. Berks, etc., Turnpike 
Road v. Lebanon, etc., St. R. Co., 3 Pa. 
Dist. 55. 


35: Borough of Merchantville v. 
Camden & S. Ry. Co., 113 A..136, 95 
N.J.Law 511. 
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-precedent,?® such, for instance, as obtaining the 
consent of the local authorities*’ or of abutting prop- 


erty owners.?° 


[§ 118] L. Modification and Amendment of Fran- 
As a street railroad franchise con-: 
stitutes a contract,*® the body granting the same may 
not later modify or amend it, without the company’s 
consent, express or implied, so as to lessen the rights 
and privileges of the company, or impose additional 
burdens upon it,*! unless the power to do so is clearly 
Nevertheless, an amendment or modifi- 
cation is permissible, if all parties interested con- 
sent,#* including the municipality in which the rights 


chise or Grant.°®° 


reserved.*? 


36. Stockton v. Atlantic High- 
lands, etc., Electric R. Co., 32 A. 680, 
53 N.J.Hq. 418. 


37. See supra § 50. 
38. See supra § 73. 


39. Extensions of route see supra 
§§ 108-114. 


40. See supra § 95. 


41. U.S.—Minneapolis v. Minne- 
apolis St. R. Co., 30 S.Ct. 118, 215 U. 
S. 417, 54 L.Ed. 259; Minneapolis St. 
R. Co. vy. Minneapolis, 155 F. 989 [mod 
30 S.Ct. 118, 215 U.S. 417,54 L.Wwd. 
259]; Citizens St. R. Co. v. Memphis, 
53 EF. 715. 4 


Colo.—Denver v. Denver City Cable 
R. Co., 45 P. 489, 22 Colo. 565. 


Ill.— City of Canton v. Illinois 
Cent. Electric Ry., 111 N.E, 1007, 272 
Ill. 306; People v. Chicago Western 
aaes Ry. (Cone 7 Nsw. 116," 118) 011. 

3. 


Ind.—Western Paving & Supply Co. 
v. Citizens’ St. R. Co., 26 N.H. 188, 28 
N.E. 88, 128 Ind. 525, 25 Am.S.R. 462, 
10 L.R.A. 770; Indianapolis, ete., R. 
Co. v. New Castle, 87 N.E. 1067, 43 
Ind.App. 467. 


Iowa.—Burlington v. Burlington 
St. R. Co., 31 Ani.R. 145, 49 Iowa 144. 


Mich.—Grand Rapids Electric R. 
Co. v. Grand Rapids, 47 N.W. 567, 84 
Mich. 257. 


N.Y.—City of New York v. Hudson 
& M. R. Co., 177 N.Y.S. 4, 188 App. 
Div. 294 [aff 128 N.E: 152, 229 NY. 
141]. 


Ohio.—State v. Northern Ohio Trac- 
tion & Light Co., 2 OhioApp. 113, 34 
OhioCir.Ct. 262; Woodland Avenue 
& West Side R. Co. v. Cleveland, 7 
OhioN.P.N.S. 161. 


Vt.—City of Burlington v. Burling- 
ton Traction Co., 124 A. 857, 98 Vt. 
24. 


[a] Reducing rate of fare.— 
Where the franchise ordinance was 
for the life of the company’s charter 
and secured to it the right to charge 
five cents as a fare for one continuous 
trip, an ordinance subsequently enact- 
ed reducing the fare is void as im- 
pairing the obligation of a contract. 
Minneapolis v. Minneapolis St. R. Co., 
30 S.Ct. 118, 215 U.S. 417, 54 L.Ed. 
259. 


[b] Reducing number of tracks.— 
(1) Where a city granted to a street 
railway company the right to lay a 
double track in its streets, and there- 
upon the company expended a large 
amount of money in the enjoyment 
of the franchise thus conferred, it 
was held the city could not after- 
ward, by amendment to the ordinance 
conferring the franchise, limit the 
company to a single track in a street 
through which it proposed to extend 
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its line. Burlington y. Burlington St. 
R. Co., 49 Iowa 144, 31 Am.R. 145. 
(2) <A city, after granting to a rail- 
road company the use of its streets 
for double tracks for many miles, 
may, by ordinance passed before the 
completion and operation of the road, 
limit the company to the use of one 
track for a comparatively short dis- 
tance in one particularly crowded and 
narrow thoroughfare, that being a 
reasonable regulation of the use of 
the street, not inconsistent with the 
terms of the original ordinance. City 
of Baltimore v. Baltimore Trust & 
Guarantee Co., 17 S.Ct. 696, 166 U.S. 
673, 41 L.Ed. 1160 [rev 64 F. 153]. 


fe]. Extension of line.—Where the 
original grant to a street railroad 
company did not require it to con- 
struct and operate an extension of 
its line, the city is thereafter with- 
out power to compel it to do so. Peo- 
ple v. Chicago Western Division Ry. 
Coy, TAN. P4116, 018) E113. 


[d] Cost of street improvement.— 
Where an ordinance provides that a 
street railway company shall keep the 
space between the rails and a certain 
space outside each rail in repair, the 
city cannot, by a subsequent ordi- 
nance, impose on such company, with- 
out its consent, the obligation of pay- 
ing a proportionate share of the cost 
where a street occupied by its rail- 
way is improved. Western Paving 
& Supply Co. v. Citizens’ St. R. Co., 
26 N.E. 188, 28 N.E. 88, 128 Ind. 525, 
25 Am.S.R. 462, 10 L.R.A. 770. 


[e] Change of entrances and 
exits.—Where defendant had an ir- 
revocable franchise, with the right to 
use the city sidewalks for exits and 
entrances to its subway, no delegation 
of police power by the state sufficient 
to authorize the city to compel relo- 
cation of such exit at the expense of 
defendant having been shown, the 
city was bound to recompense defend- 
ant when it changed such entrances 
and exits. City of New York v. Hud- 
Son ié& M. GR. Co; Lit NeyS. 4) 288 
App.Div. 294 [aff 128 N.E. 152, 229 
N.Y. 141]. 


[f] In Massachusetts locations 
granted by a municipality to street 
railroad companies do not constitute 
contracts, or at least are not of such 
a nature that the legislature cannot 
modify or change them without im- 
pairing the obligations of contracts. 
Springfield _v. Springfield St. R. Co., 
64 N.E. 577, 182 Mass. 41. 


42. Sioux City St. R. Co. v. Sioux 
City, 39 N.W. 498, 78 Iowa 742. 


43. Poggel v. Louisville Ry. Co., 
10 S.W.(2d) 305, 225 Ky. 784. 


44. Poggel v, Louisville Ry. Co., 
supra. 
45. Long Island R. Co. v. City of 


New York, 92 N.H. 681, 199 N.Y. 288. 


[§§ 117-118 


of the state have become vested,*4 and the com- 
pany,*® and if it is of a character which the mu- 
nicipality has the power to make. ° 
that by amendment or modification of a franchise 
the company may be.relieved of a part of the obli- 
gations imposed by the franchise, if the new agree- 
ment is made in good faith and based on a suffi- 
cient consideration;#7 and that the power to make 
a modification or amendment of this character is not 
affected by a statute forbidding a municipality to 
“release the grantee from any obligations or liabili- 
ties imposed by the terms of the grant.”** 
-ification or amendment of a street railroad com- 


46 


It has been held 


The mod- 


[a] Bule applied.—An agreement 
for the improvement of a street, con- 
firmed by L. (1855) e¢ 475, conferred 
on the railroad company an exclusive 
easement in a thirty-foot strip in the 
center of the street, to be used for 
railroad purposes. Thereafter, by L. 
(1897) ec 499, the railroad company 
was required to “remove” its tracks 
from the surface and depress them 
over a portion of the road, and elevate 
them over other portions, the statute 
declaring that the railroad should no 
longer rest on the surface, but that 
the same should be unobstructed. It 
was held that the railroad companies 
having removed their tracks from 
the surface, and either elevated or 
depressed them, consented to _ the 
change, and thereby surrendered all 
rights that they had to operate an 
electric railway on the surface of the 
strip for local traffic. Long Island R. 
Co. v. City of New York, 92 N.E. 681, 
199 NOY. 283% 


Amendment of charter in general 
see supra § 16. 


46. Poggel v. Louisville Ry. Co., 
10 S.W.(2d) 305, 225 Ky. 784 (an or- 
dinance intended to modify all street 
railway franchises, to make them uni- 
form in terms and expire simultane- 
ously within limits provided by Const. 
§ 164, under which the railway com- 
pany voluntarily surrendered a part 
of the term of its franchises, held 
not invalid, as beyond the power of 
the city to withdraw the franchises, 
by reducing the number of years 
which they were to run). 


47. Western Paving, ete, Co. v. 
Citizens’ (St. Rs Co., 2ERNCE. L888 
N.E. 88, 128 Ind. 525, 25° Am‘S.R. 
462, 10 L.R.A. 770; State v. McClure, 
140 N.E. 487, 107 OhioSt. 551; Clement 
v. Cincinnati, 9 OhioDec. (Reprint) 
688, 16 Cine.L.Bul. 355. Compare 
Indianapolis, ete., R. Co. v. New 
Castle, 87 N.E. 1067, 43 Ind.App. 467 
(in the absence of fraud, an amenda- 
tory franchise ordinance for which 
there is a consideration will not be 
set aside because the amendment is 
injudicious or the consideration in- 
adequate). 


[a] Rule applied.—That a street 
railroad company will connect its 
two systems, construct new lines, and 
reduce the fare to all parts of the 
city, is a sufficient consideration to 
make valid an ordinance amending 
the company’s franchise by relieving 
it of the obligation to pave between 
the rails, and for a given distance 
outside. Western Paving, etc., Co, v. 
Citizens’ St. R. Co., 26 N.E. 188, 28 
N.E. 88, 128 Ind. 525, 25 Am.S.R. 462, 
10 L.R.A. 770. 


48. State v. McClure, 140 N.B. 487, 
me Ont dae Clement v. Cincin- 
nati, ioDec. (Reprint 8 
Cine.L.Bul. 355. et A Re eee 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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pany’s franchise cannot be complained of by citi- 
zens of the city as imposing a burden on the railroad 
company, but it can only be complained of by the 
company itself.4® 


Operation and effect of amendment. Where a city 
granted a street railway company a franchise, and 
after it was assigned to defendant amended -it by a 
relocation of part of the line, which relocation was 
accepted by defendant, all other provisions and con- 
ditions in the franchise remained in force.®° And 
where a municipality, after granting to a street rail- 
road company a franchise under which the corpora- 
tion is obligated to carry passengers at a specified 
fare, grants a franchise for the construction of an 
extension, on condition that the company carry pas- 
sengers at a fare lower than that specified in the 
original franchise, the old franchise is presently and 
effectively modified or superseded by the new con- 
tract, in so far as the municipal authorities are in- 
terested in, and can contract for, a reduced fare.*1 


[§ 119] M. Duration and Termination of Fran- 
chise or Grant®?—1. In General. The duration of a 


49. Poggel v. Louisville Ry. Co., 
10 S.W.(2d) 305, 225 Ky. 784. 
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Ry. Co. in City of New York, 216 N. 
Y.S: 2,.126 Misc. 879; 
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franchise to a street railroad company depends on 
the language of the grant and the extent of the 
interest which the grantor had authority to con- 
vey.°* If the grant contains a limitation as to time, 
it terminates at the expiration of the period desig- 
nated.°* The courts have very generally held in 
accordance with principles governing franchises gen- 
erally®® that a grant by city or county authorities 


of a franchise to a street railroad company which | 


contains no limitation as te time is a grant in per- 
petuity, unless otherwise limited by organic or gen- 
eral statutory law or by the charter of the munici- 
pality making the grant;°® especially where the 
grant is not only unlimited as to duration, but con- 
tains a power of assignment.®? But a grant of a 
franchise by a municipality for an indefinite term, 
the consideration for which was not only the service 
to be rendered the general public, but also obliga- 
tions to be discharged to the municipality itself, as 


such, terminates when the municipality ceases to’ 


exist.°8 


To whose benefit grant inures. A grant in perpe- 
tuity for the purpose of a street railroad may be ex- 


same system have limited them to a 


State v. North-|term of twenty-five years. Blair v. 


50. City of Montpelier v. Barre & 


M. Traction & Power Co., 92 A. 241,. 


88 Vt. 314. 


51. Public Service Commission v. 
Westchester St. R. Co., 99 N.E. 536, 
206 N.Y. 209. 


52. Power of municipality to limit 
duration see supra § 89. 


53. Detroit Citizens’ St. R. Co. v. 
Detroit, 64 F. 628, 12 C.C.A. 365, 26 
L.R.A. 667 [rev 60 F. 161, cert den 16 
S.Ct. 120037163" U.S) °683;° 41 L.Ed. 
310]; Augusta, ete., R. Co. v. Augusta, 
28 S.E. 126, 100 Ga. 701; People v. 
O’Brien, 18\N.E. 692; 1171. N.Y.--1,' :7 
Am.S.R. 684, 2 L.R.A. 255. 


54. Detroit United R. Co. v. De- 
EVOLE, pose Cb. O9 Ty 2a29" Uessnods, Ol we 
Ed. 1056; City R. Co. v. Citizens’ St. 
R.. Co. (ind: 152 “NUE? 157; City: of 
Detroit v. Detroit United Ry., 184 
N.W. 516, 215 Mich. 401; City of De- 
troit v. Detroit United Ry., 137 N.W. 
645, 172 Mich. 136 [aff 33 °S.Ct. 697, 
229 U.S. 39, 57 L.Hd. 1056]. 


[a] Shorter term than life of 
grantee.—The fact that the corporate 
life of a corporation is for an unlim- 
ited term does not abridge its capac- 
ity to accept a grant of a street fran- 
chise for a shorter term. Louisville 
Trust Co. v. Cincinnati, 76 F. 296, 22 
C.C.A. 334 [cert den 17 S.Ct. 995, 164 
U.S. 707, 41 L.Ed. 1183]. 


55. See Franchises § 98. 


56. City of Covington v. South 
Covington & C. St. Ry. Co., 38 S.Ct. 
376, 246 U.S. 413, 62 L.Ed. 802; North- 
ern Ohio Traction & Light Co. v. State 
of Ohio, 38 S.Ct. 196, 245-U.S. 574, 
62 L.Ed. 481, L.R.A.1918A 865 [rev 93 
OhioSt. 466]; City and County of 
Denver v. Denver Tramway Corpora- 
tion, 23 F.(2d) 287 [cert den 49 S.Ct. 
20, 278 U.S. 616, 73 L.Ed. 539]; West- 
inghouse Electric & Mfg. Co. v. Den- 
ver Tramway Co., 3 F.(2d) 285 [ap- 
peal transf City and County of Den- 
ver v. Stenger, 47 S.Ct. 343, 273 U. 
S. 657, 71 L.Ed. 826]; Detroit Citi- 
zens’ St. R. Co. v. Detroit, 64 F. 635, 
12 CiCUA. -865;126 RA.) 1673 3, Peo- 
ple v. O’Brien, 18 N.E. 692, 111 N.Y. 
1, 7 Am.S.R. 684, 2 L.R.A. 255; Dav- 
is v. New York, 14 N.Y. 206; In re 
Forty-Second St. Spur of Manhattan 


ern Ohio Tract., etc., Co., 34 OhioCir. 
Ct. 262, 15 OhioCir.Ct.N.S. 577, 2 Ohio 
App. 113; State v. Columbus R. Co., 
24 QOhioCir.Ct. 609. 


[a] Corporate life of grantees.— 
Where the court considered it unnec- 
essary to determine whether a grant 
by a municipality of a franchise to 
a street railroad company was a 
grant in perpetuity, it was held that 
a grant without any limitation as to 
time. was at least for the term of 
the corporate life of the grantee. 
Mercantile Trust Co. v. Denver, 161 F. 
769 [mod on other grounds 201 F. 790, 
12076: CxAg51. 004: 


[b] Grant in perpetuity illustrat- 
ed.—An ordinance granting “all the 
right and authority that” the city had 
“the capacity to grant, to, construct, 
hold and operate a street railroad up- 
on and along’? named streets, which 
provided for termination only in the 
event of failure of the grantees to 
keep their covenants, granted a per- 
petual franchise, although a _ prior 
ordinance “prescribing the terms and 
conditions of street passenger rail- 
roads within” the city provided that 
“all contracts made under the provi- 
sions of this ordinance shall be for 
the term and period of twenty-five 
years.” City of Covington v. South 
Covington & C. St. Ry. Co., 38 S.Ct. 
376, 246 U.S. 413, 62 L.Ed. 802. 


[c] Grants held not in perpetuity. 
—(1) A grant to a street railroad 
company of a franchise to construct 
and operate street railroads, which 
provides that the right so conferred 
shall extend over a period of thirty 
years, but that the municipality may, 
at the expiration of the term, pay for 
and take over the property of the 
railway company, and, in case it fails 
to do so, it may, at the expiration of 
every five years to elapse after the 
first thirty years, exercise the same 
right of taking over the railway and 
its property, does not grant to the 
company aright in perpetuity. In re 
Toronto, 20 Ont.A. 125 [aff [1893] A. 
C. 511, and aff 22 Ont. 374]. (2) The 
omission of a term of years in one 
ordinance does not indicate an inten- 
tion on the part of the city to confer 
a right in perpetuity, where other 
ordinances making grants for the 


Chicago, 26 SiCt. 427, 200" UcSt 400; 
50 L.Ed. 801 [rev 132 F. 848]. (8) 
In a franchise granted to a city rail- 
way company, the power was given in 
one section to exercise the franchise 
upon its streets “for the time and up- 
on the conditions hereinafter mention- 
ed and prescribed.” The only other 


reference made to the duration of the - 


franchise was in a subsequent sec- 
tion wherein it was declared that 
“the right herein granted to said 
company to operate said railway shall 
be exclusive for the term of 30 years 
from the time the first mile of said 
track is laid and cars running there- 
on;”’ and the city bound itself in the 
Same paragraph not to grant to any 
person or corporation, until after the 
expiration of such term, any privi- 
leges which will impair the rights of 
the company. It was held that the 
grant was not in perpetuity, nor was 
it for the life of the original gran- 
tee; but it was either for the period 
of thirty years, during which it was 
exclusive, or else ambiguous and sub- 
ject to explanation by parol, in which 
case it could not be made perpetual 
either by construction, acts of the 
parties, or by estoppel. State v. Des 
Moines City Ry. Co., 140 N.W. 4387, 159 
Iowa 259. Apparently contra see Des 
Moines City R. Co. v. City of Des 
Moines, 151 F. 854 [rev on other 
grounds 29 S.Ct. 553, 214 U.S. 179, 53 
L.Ed. 958] (construing same grant). 


[d] Franchise granted before stat- 
ute limiting time went into effect.— 
A franchise to a street railroad com- 
pany without limitation’ of time, and 
granted before a statute limiting the 
time for which such franchises might 
be granted took effect, is perpetual, 
Subject only to the power of the leg- 
islature to determine it, under a con- 
stitutional provision that no special 
privileges shall ever be granted that 
may not be altered, revoked, or re- 
pealed by the general assembly. 
eve vc Columbus R. Co., 24 OhioCir. 

t. 609. 


57. City and County of Denver jv. 
Denver Tramway Corp., 23 F.(2d) 287. 


'58. Blair v. Chicago, 26 S.Ct. 427, 
201 U.S. 400, 50 L.Ed. 801 [rev 132 F. 
844, and foll Venner v. Chicago St. R: 
Co., 86 N.E. 266, 236 Ill. 342], 
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ercised in perpetuity not only by the grantee, but by 
those who may lawfully succeed to its rights.°° 


Grant for longer period than statutory limit. 
Where the term for which a franchise may be grant- 
ed is limited by statute, a grant for a longer time 
will be sustained for the statutory term.®° 


[§ 120] 2. Limitation by Corporate Life of Gran- 
tee. A grant of a franchise to a street railroad com- 
pany,®? or to a street railroad company, its suc- 
cessors, and assigns,°? for a definite term, extend- 
ing beyond the corporate life of the company, 1s 
valid and does not terminate with the ending of the 
corporate life of the company, and if then owned by 
it, it may constitute an asset divisible among the 
stockholders after the payment of debts.°* On the 
other hand, the grant of a franchise to a street rail- 
road company, and its successors, for the term of 
their charter, expires when the original charter of 
the company expires.** And it has been held that, 
where a franchise was. granted to a company “dur- 
ing the time of its charter,” the fact that the cor- 
porate existence of the company was subsequently 
extended by the amendment of its articles did not 
result in an extension of the franchise.*® 


[§ 121] 3. Effect of Expiration of Franchise—a. 
In General. On the expiration ofa franchise grant- 
ed by a municipality to a street railway company, the 
contractual relation between the parties is at an 
end;®* all rights in the company to occupy the 
city streets and maintain and operate a street rail- 


; 59. People v. O’Brien, 18 N.E. 692, 
1A ING Ye lsat Am.S.R. 68457 2 LRA 
255. 
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68. City Ry. Co. v. Citizens’ St. R. 
Co., (Ind.) 52 N.E. 


[§§ 119-121 


way thereon are terminated,®’ in the absence of an- 
other grant of authority;°* and the city may 1m-_ 
pose such terms as it may see fit for the further use 
of the streets, although they do not become opera- 
tive without acceptance by the railroad company.°° 
The relation existing “between a‘city and a street 
railway company after the expiration of its fran- 
chise is not that of a landlord to a tenant holding 
over;7° and the city has the absolute and unques- 
tioned right at any time to compel the company to 
vacate the streets on which the franchise has ex- 
pired,71 and, if necessary for that purpose, to en- 
force its rights by a writ of assistance.7* While it 
has been held that a street railroad company oper- 
ating on the public streets after the expiration of | 
its franchise does not, by so doing, create a nul- 
sance,’® but is to be regarded as committing a con- 
tinuing trespass,’+ it has been held, on the contrary, 
that a corporation which is a consolidation of sev- 
eral independent street railroad companies operat- 
ing under separate franchises expiring at different 
dates is not, after the expiration of the franchises 
of the various constituent companies, a trespasser 
until it is forbidden to continue by positive action 
of the city authorities.7> After expiration of the 
franchise, the company cannot enjoin the city from 
granting a similar franchise to another company.*® 


Ownership and disposition of property. After ex- 
piration of the franchise, the property in the streets 
used in the maintenance and operation of the rail- 
road belongs to the company,*? in the absence of any 


70. City of Detroit v. Detroit 


157; City of -De-| United Ry., supra [‘‘because of the 


' 60. Sommers v. Cincinnati, 6 Ohio 
Dee. (Reprint) 887, 8 Am.L.R, 612 
(‘this illegal element’ of the ordi- 
nance is separable and distinct from 
the remaining portions of it’’). 


61. City of Minneapolis v. Minne- 
apolis St. Ry. Co., 30 S.Ct. 11%, 215 U. 
S. 417, 54 L.Ed. 259, 


62. Detroit v. Detroit Citizens’ St. 
R. Co,, 22 S.Ct. 410, 184 U.S. 368, 46 
L.Ed. 592; Security Trust Co. v. Vil- 
lage of Grosse Pointe, 32 F.(2d) 706 
[aff 42 F.(2d) 377]; Detroit Citizens’ 
St. R. Co. v. Detroit, 64 F. 628, 12 C. 
C.A. 365, 26 L.R.A. 667 Erev 60 F. 161, 
and, cert den 16 S.Ct. 1200, 163 U.S. 
683, 41 L.Ed. 310]; State v. Des 
_Moines City Ry. Co., 140 N.W. 437, 159 
Towa 259. 

63. City of Detroit v. Detroit Citi- 
zens’ St. R. Co., 22 S.Ct. 410, 184 U.S. 
368, 46 L.Ed. 592. 


64 Augusta, etc., R. Co. v. Augus- 
ta, 28 S.H. 126, 100 Ga. 701. 


65. State v. Duluth St. Ry. Co., 
150 N.W. 917, 128 Minn. 314. 


66. City of Detroit v. Detroit Uni- 
ted Ry., 184 N.W. 516, 215 Mich. 401; 
City of Detroit v. Detroit United Ry., 
137 N.W. 645, 172 Mich. 136 [aff 33 S, 
Ct, 697; 229 U.S. 39, 57 I.Hd. 1056]. 


67. City R. Co. v. Citizens’ St. R. 
Co:, (Ind.) 52 N.EH. 157; City of De- 
troit v. Detroit ‘United Ry., 184 N.W. 
516, 215 Mich. 401; City of Detroit v. 
Detroit United Ry., 187 N.W. 645, 172 
Mich. 136 [aff 33 S.Ct. 697, 229 U.S. 
39, 57 L.Ed. 1056]. 


[a] Provisions for protection of 
investment see Harris Trust & Sav- 
ings Bank vy. Chicago Rys. Co., 39 F, 
(2d) 958. 


troit v. Detroit United Ry., 137 .N.W. 
645, 172 Mich. 136 [aff 33 S.Ct. 697, 
229 U.S. 39, 57 L.Hd. 1056]. 


[a] Benefit of public as affecting 
right.—A street railroad company has 
no right to continue to occupy the 
streets after the expiration of its 
franchise on the theory that there is 
an implied obligation on both it and 
the municipality to continue the op- 
eration of the road for the benefit of 
the public. City of Detroit v. Detroit 
United Ry., 137 N.W. 645, 172 Mich. 
136" Tat 33° S.Ct. 66975) 2297US.. 39, 57 
L.Ed. 1056]. 


[b] Temporary arrangement.—(1) 
A decree in a suit brought in a state 
court by a city, which provided a 
temporary arrangement for the op- 
eration of cars and fixed the rates of 
fares, but which expressly stated that 
it should not affect the fundamental 
rights of the parties to the streets, 
does not give the street railroad any 
property rights in the street after 
the expiration of its franchise. De- 
troit United Ry. v. City of Detroit, 41 
S.Ct. 285,255 U.S. 171, 65 L.Ed. 570. 
(2) An ordinance permitting a street 
railway company to operate after the 
expiration of its franchise, but ex- 
pressly providing that it might be 
amended or repealed, and that unless 
amended or repealed it should remain 
in force for one year, does not give 
the company rights in the streets 
after the expiration of its franchise, 
although it did entitle the company 
to reasonable compensation while it 
was operating under the ordinance. 
Detroit United Ry. v. City of Detroit 
supra, 

69. City of Detroit v. Detroit Uni- 
ted Ry., 187 N.W. 645, 172 Mich, 136 
[aff 33 S.Ct. 697, 229 U.S. 39, 57 L. 
Eid. 1056]. 


interest of a municipality in and to 
its streets, no such relation as a 
tenancy ... can exist’’]. 


71. Detroit United Ry. v. Detroit, 
41 S.Ct. 285, 255 U-S. 171, 65 L.ld. 
570; City of Detroit v. Detroit United 
Ry., 184 N.W. 516, 215 Mich, 401; City 
of Detroit v. Detroit United Ry.,.137 
N.W. 645, 172 Mich. 136 [aff 33 S.Ct. 
697, 229 'U.S, 39, 57 L.Ed. 1056]. 


72. City of Detroit v. Detroit 
United Ry., 184 N.W. 516, 518, 215 
Mich. 401; City of Detroit v. Detroit 


United Ry., 137 N.W. 645, 172 Mich. 
136 [aff 33 S.Ct. 697, 229 U.S. 39, 57 
L.Ed. 1056]. 


73. City of Detroit v. 
United Ry., supra. 


74 Louisville Trust Co. yv. Cin- 
cinnati, 73° F. 716 [rev on other 
grounds 76 F. 296, 22 C.C.A. 334]; 
City of Detroit v. Detroit United Ry., 
184 N.W. 516, 215 Mich. 401; City of 
Detroit v. Detroit United Ry., 137 N. 
W. 645, 172 Mich. 136 [aff 33 S.Ct. 
697, 229 U.S. 39, 57 L.Ed. 1056), 


75. Henry L. Doherty & Co. v. To- 
ledo Rys. & Light Co., 254 F. 597. 


{a] Refusal to accept conditions 
imposed.—Where a _ street railroad 
company was operating without a 
franchise, the act of the council in 
imposing conditions which the com- 
pany refused to accept does not ipso 
facto require the company to leave 
the streets. Henry L. Doherty & Co. 
Soe Whe Rys. & .Light Co., 254 fF. 


76. Canal, etc., R. Co. v. New Or- 
leans, 2 So. 388, 39 La.Ann, 709. 


77. Cleveland Electric R. Co. v. 
Cleveland, 27 S.Ct. 202, 204 U.S. 116, 
51 L.Ed, 399; City of Detroit v. De- 


Detroit 


——_ eee 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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provision to the contrary in the franchise,’® the city 
has no right to take possession thereof,’® and an 
ordinance granting it to another company on pay- 
ment to the owner of a sum to be adjudicated as its 
value is void as depriving the owner of its property 
without due process of law.8® While the city may 
require the company to remove its property from 
the street within a reasonable time,’ it has no arbi- 
trary power to proceed at once by force to effect 
such removal.*? And it has been held that a railway 
company operating its railroad after the expira- 
-tion of its franchise, with the consent of the city, 
and making and incurring large expense in paving, 
etc., should be given a full two years as a reasonabl 
time within which to negotiate for an extension of 
its franchise, or to dispose of its property.° 


Laches. In an action to oust 4 street railway com- 
pany from the streets of a city. because it was oper- 
ating after the expiration of its franchise, the doc- 
trine of laches does not apply, except as it may be 
considered in determining the final order which 
should be made.®# 


' [§ 122] b. Waiver and Estoppel. Day to day ar- 
rangements by which continued operation of a street 
railway was permitted, notwithstanding the expira- 
tion of the franchise rights, but which expressly pro- 
vided that the permits thereby granted might be re- 
voked, and that action thereunder should not waive 
the rights of either party, give the railway company 
no property rights in the streets of the ecity.8° A 
city is not estopped from insisting on the expiration 
of franchises to a street railway company by the 
inaction of its officials while the company was ex- 


troit United Ry., 187 N.W. 645, 172 [a] 
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pending large sums of money in betterments and re- 
placements instead of ordinary repairs, where it had 
no right to prevent the company from making im- 
provements or to require them to be made.*® So, 
after expiration of its franchise, the company can- 
not acquire new franchise rights by estoppel against 
the city through the expenditure, with its knowledge, 
of large sums on its railway, where the state con- 
stitution forbids the city to grant franchises not 
revocable at its will unless authorized by a popular 
vote.§7 


[§ 123] N. Extensions and Renewals. It is com- 
petent for a municipal corporation, under legisla- 
tive authority, to grant a renewal,®® even before the 
expiration of the franchise,*® for a term within the 
limit prescribed by statute,?® provided the company 
is not released from any obligation or liability under 
the old grant,®! and the renewal will, in the opinion 
of the municipal council, prove: beneficial to the pub- 
he.°? Such renewal must be made to the original 
grantee;°* and in granting a renewal, as in granting 
an original franchise,®* suitable reservations and 
conditions may be imposed as a consideration there- 
for.°® Where the municipality by its acts and con- 
duct recognizes the right of the company to use the 
streets, it cannot claim that no franchise was grant- 
ed by a renewal ordinance.?® 


Consideration. The continued operation of a street 
railroad constitutes a sufficient. consideration for an 
ordinance extending the date for the expiration of 
its franchise.?7 


Acceptance. Acceptance by a street railway com- 
pany of an amendatory ordinance, extending its fran- 


ordinance extending the life of a 


Mich. 136 [aff 33 S.Ct. 697, 229 U.S. 
39, 57 L.Ed. 1056], 


78. 
Cleveland, 27 S.Ct. 202, 204 U.S. 116, 
51 L.Ed. 399. 

79. Cleveland 
Cleveland, supra. 

80. Cleveland 
Cleveland, supra, 

81. City of Detroit v. Detroit 
United Ry., 184 N.W. 516, 215 Mich. 
401; City of Detroit v. Detroit United 
Ry., 137 N.W. 645, 172 Mich. 136 [aff 


Electric R. Co. v. 


Electric R. Co. v. 


33 /S-Ct.. 697, (229 U.S. 39,767 L.Ed. 
1056]. 

82. City of Detroit v. Detroit 
United Ry., supra. 


83. State v. Des Moines City R. 
Co., 140 N.W. 487, 159 Iowa 259. 


84. State v. Des Moines City R. 
Co., supra. 


85. Detroit United Ry. v. City of 
Detroit, 41 S.Ct. 285, 255 U.S. 171, 65 
L.Ed. 570. 


86. City of Detroit v. Detroit Uni- 
ted Ry., 1837 N.W. 645, 172 Mich. 136 
[aff 33 S.Ct. 697, 229 U.S. 39, 57 L.Ed. 
1056]. 


87. Detroit United Ry. v. City of 
Detroit, 41 S.Ct. 285, 255 U.S. 171, 65 
L.Ed. 570; Detroit United Ry. v. City 
of Detroit, 39 S.Ct. 151, 248 U.S. 429, 
63 L.Ed. 341. 


88. Cleveland v. Cleveland City R. 
Co., 24 S.Ct. 756, 194 U.S, 517, 48 L.Ed. 
1102; State v. Oakwood St. R. Co., 
11 OhioCir.Ct.N.S. 263; Lima v. Cram- 
er, 5 OhioN.P.N.S. 113; Hannum v. 
Media, etc., Electric R. Co., 8 Del.Co. 
(Pa.) 91: ° 


Cleveland Electric R. Co. v.' 


extending a street railroad franchise 
is not rendered invalid because while 
awaiting certain enabling legislation, 
under an amicable arrangement be- 
tween the municipality and the com- 
pany, the passage of the ordinance ex- 
tending the grant was deferred for 
some months beyond the limitation 
of the life of the. original grant. 
State v. Oakwood St. R. Co., 11 Ohio 
CirCt.N.S. 263. 


89. Cleveland v. Cleveland Electric 
R. €o}, 26°S.Ct..518, 201 U.S. 529, 50° L: 
Ed. 854 [aff 135 F. 368]; Cleveland v. 
Cleveland City R. Co., 24 S.Ct. 756, 194 
U.S. 517, 48 L.Ed. 1102; Belle v. Glen- 
ville, 27 OhioCir.Ct. 181; State v. East 
Cleveland R. Co., 6 OhioCir.Ct. 318, 3 
OhioCir.Dec. 471; Cincinnati v. Cin- 
cinnati St. R. Co., 1 OhioS.&C.P. 591, 
31 Cine.L.Bul. 308; Linden Land Co. 
v. Milwaukee Electric R. etc., Co., 33 
N.W. 851, 107 Wis. 493. 


[a] Right to renew may be exer- 
cised prior to expiration of the origi- 
nal grant, although the language of 
the statute conferring on municipal 
councils the right to renew such 
grants is that “the council may renew 
any such grant at its expiration.” 
Cleveland v. Cleveland Electric R. Co., 
96 S.Ct. 518, 201 U.S. 529,.50° L.Ed. 
854; Cleveland v. Cleveland City R. 
Co:, .24°S.Ct..1756, 194 U.S. 517, 43, EB. 
Ed. 1102. 


90. Haskins v. Cincinnati Consol. 
St. R. Co., 7 OhioDec. (Reprint) 713, 
4 Cinc.L.Bul. 1126. 


91. Cleveland v. Cleveland Electric 
R. Co., 26 S.Ct. 518, 201 U.S. 529, 50 L. 
Ed. 854 [aff 135 F. 368]; Lima v. 
Cramer, 5 OhioN.P.N.S, 113. 


[a] Provision not violated.—An 


street railway franchise from the 
date originally fixed for its termina- 
tion to the date fixed for the termina- 
tion of a franchise granted to anoth- 
er company with which the company 
operating the former franchise is, 
with the consent of the city, con- 
solidated, does not violate a statutory 
provision that a municipal corpora- 
tion shall not, during the term of a 
street railway grant or rerfewal there- 
of, release the grantee from any obli- 
gation or liability thereby imposed. 
Cleveland v. Cleveland Electric R. Co., 
apa 513, 201 U.S. 529, 50 L.Ed. 


92. Lima v. Cramer, 5 OhioN,P.N. 
Ss. 113. 


93. Raynolds v. Cleveland, 21 Ohio 
Cir: CEN.S, 228. 

94. See supra § 78. 

95. Public Service Commission v. 
Westchester St. R. Co., 99 N.E. 536, 
206 N.Y. 209; Stafford v. Cleveland R. 
Co., 20 OhioCir.Ct.N.S. 129. 


[a] As contract.— W here the. 
granting of an extension of a fran- 
chise by a municipality to a street 
railroad company is on condition that 
a specified fare shall be charged be- 
tween points in the municipality and 
outside points, the acceptance of the 
franchise by the company and its 
agreement to observe the conditions, 
regulations, and restrictions thereof 
make a valid contract. Public Serv- 
ice Commission v. Westchester St. R. 
Co., 99 N.E. 536, 206 N.Y. 209. 

96. Woodland Avenue, etc., St. R. 
Co. v. Cieveland, 7 OhioN.P.N.S. 161. 

97. City R.:Co. v. Citizens’ St. R. 
Co.; 17 S.Ct. 658, 166 U.S.-557, 41 L. 
Ed. 1114. 
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chise, may be presumed from the fact that the 
amendment was beneficial to it, and from the fact 
that it issued bonds which are to fall due at the ex- 
piration of the extension.°® 


Implied extension or renewal. The right to oper- 
ate street railroads under a municipal ordinance, 
confirmed by statute, until the city should exercise 
its reserved right to purchase, is confined to the 
streets designated in the original ordinance and in 
such other later ordinances as indicate a purpose 
to preserve the permission of the original ordinance, 
and does not, by reason of the unity of the street 
railway system, extend to the rights of occupancy 
acquired in other streets, so as to continue such 
rights until purchase is made of the entire system.°® 
So it has been held that the life of a street railway 
franchise granted by a city and an adjoining town- 
ship for a fixed term was not extended until the date 
fixed by the township for the termination of other 
street railway franchises, by the adoption of a mu- 
nicipal ordinance, after the annexation of a part of 
the township to the city, requiring the street railway 
company for the full term of such township grants 
to sell workmen’s tickets at a reduced rate; other 
provisions of the township grants to remain un- 
changed. And where a city after the franchise of 
some of the lines of a street railway company have 
expired passes an ordinance to continue in force for 
a year unless sooner repealed, with penalties for its 
violation, for continued operation of the company’s 
system, with fares and transfers over the various 
lines, whether or not having a franchise, this amounts 
to a grant to the company for further operation of 
the system, during the life of the ordinance. Where 
the statute prescribes the manner in which, and offi- 
cials by whom, such renewal may be made, it cannot 
be implied from the acts of other officials;* neither 
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will a renewal of the franchise be implied from per- 
mission granted the company to extend its tracks 
and operate them in connection with the main line 
for a period which endures longer than the right to 
operate the main line,‘ nor from a consolidation with 
another company,® unless it is provided that the 
rights of the company having the shorter franchise 
shall terminate with the franchise of the other com- 
pany.® But ordinances granting an extension to a 
consolidated street railway corporation, possessing 
franchises expiring at different times, on conditions 
involving great expense to the corporation and re- 
sulting in substantial benefits to the public as to 
transfers for single fares, and relating to the en- 
tire system as\well as the extensions granted, and 
providing that the right granted terminate with the 
then existing grants of the main line at a specified 
date later than that of termination of some of the 
franchises, amount, on the acceptance by the com- 
pany and compliance with the conditions, to a con- 
tract within the protection of the impairment clause 
of the constitution extending the various franchises 
to that date.” 


Statute extending corporate life of grantee does 
not extend the term of a grant by a municipality lim- 
ited in time.® 


Branch lines. A franchise of a distinct branch 
line made to terminate with the grant to the main 
line is to be measured by the grant as it then exists, 
and not by any subsequent extension of time which 
might be granted the main line.® And an extension 
of the time for the termination of the franchise of 


a branch line to the date set for the termination of 


the main line was not effected by a municipal ordi- 
nance consenting to a consolidation of several street 
railroads, including the lnes in question, on condi- 
tion that but one fare should be charged for a con- 


98. City R. Co. vy. Citizens’ St. R. 
Co., supra. 


99. Blair v. Chicago, 26 S.Ct. 427, 
Py 400, 50 L.Ed. 801 [rev 132 F. 


1. Detroit United Ry. v. City of 
Detroit, 33) S.Ct. 697,229" U.S. '39, 57 
L.Ed. 1056 [aff 187 N.W. 645, 172 
Mich, 136]. 


2. Detroit United Ry. Co. v. City of 
Detroit, 39 S.Ct. 151, 248 U.S. 429, 63 
L.Ed. 341. 


3. Cincinnati v. Cincinnati Inclin- 
ed Plane R. Co., 4 OhioS.&C.P, 507, 30 
Cine.L.Bul. 321 [aff 52 OhioSt. 609, 44 
N.E. 327]. 


[a] ‘Thus, where the statute pro- 
vides for a renewal by the concurrent 
action of the board of public works 
and the city council, a renewal can- 
not be implied from the action of only 
one of the boards, in authorizing a 
substitution of motive power. Cin- 
cinnati v. Cincinnati Inclined Plane R. 
Co., 4 OhioS.&C.P. 507, 30 Cine.L.Bul, 
321 [aff 44 N.E. 327, 52 OhioSt. 609]. 


4 Cleveland BHlectric R. Co. v. 
Cleveland, 137 F, 111 [aff 27 S.Ct. 202, 
204 U.S. 116, 51 L.Ed. 399]. 


[a] Extension not implied.— 
Where none of the titles of several 
city ordinances granting street rail- 
way extensions contain any intima- 
tion of a purpose to deal with the sub- 
ject of the life of the original grant, 
although the ‘‘subject” of the ordi- 


nance is required to be “clearly ex- 
pressed in its title,” an extension of 
the main franchise cannot be im- 
plied therefrom. Cleveland Electric 
R. Co. v. Cleveland, 137 F. 111 [aff 
ae 202, 204 U.S. 116, 51 L.Ed. 


5. Cleveland Electric R. Co. v. 
Cleveland, supra; Wood v. Seattle, 62 
P. 135, 23 Wash. 1, 52 L.R.A, 369. 


[a] City charter provision that 
city council shall not extend any 
franchise until within three years of 
its expiration is not violated by an 
ordinance granting a street railroad 
franchise which provides that the 
acquisition, by purchase or otherwise, 
by the grantees, of any existing rail- 
roads or parts thereof, and the bring- 
ing of the Same under the operation 
of this franchise, shall be equivalent 
to new construction and completion, 
and which also provides for the sur- 
render and termination of existing 
franchises. Wood v. Seattle, 62 P. 
135, 23 Wash. 1, 52 L.R.A. 369. 


[b] For example (1) an ordinance 
consenting to the consolidation of 
companies operating a number of 
lines, the franchises for which ex- 
pired at different dates, did not, in 
the absence of express. provision 
therefor, have the effect of extending 
the franchise of any line beyond the 
term of the original grant to that 
line,. Central Trust Co. of New York 
v. Municipal Traction Co., 169 F. 308. 
(2) A grant by the city council to 


the consolidation company of the 
right to build extensions and con- 
necting lines-and to operate the same 
in connection with its other lines un- 
til a given date did not operate to ex- 
tend the franchises of such other 
lines or any of them until such date. 
Central Trust Co. of New York v. Mu- 
nicipal Traction Co., supra. 


Effect of consolidation in general 
see infra § 217. 


6. Cleveland vy. Cleveland Electric 
R.iCo., 26S: Ct.543° 207 (OSs 29050 
L.Ed. 854 [aff 135 F. 368]. 


[a] Thus, where the consolidation 
of two companies is authorized by the 
municipality, the extension of the 
franchise of one company to that of 
the other may be inferred from sub- 
Sequent ordinances authorizing it to 
extend its lines and change its mo- 
tive power, and providing that its 
rights are to terminate with the fran- 
chise of the other company. Cleve- 
land v. Cleveland Electric R. Co., 26 
S.Ct. 513, 201 U.S. 529, 50 L.Ed. 854 
[aff 1385 F. 368]. 


7 Cleveland vy. Cleveland Electric 
R. Co., 26 S.Ct. 513, 201° U.S. 529, 50 
L.Ed. 854 [aff 135 F. 368]. 


8. Blair v. Chicago, 26 S.Ct, 427, 
201 U.S 400, 50 L.Ed. 801 [rev 132 F. 


9 Cleveland Electric R. Co. v. 
Cleveland, 27 S.Ct. 202, 204 U.S. 116, 
51 L.Ed, 399 [aff 137 F. 111]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tinuous ride.1° 


Contractual provision for renewal and revaluation. 
Where a franchise was granted for ten years with 
privilege of renewal for an additional period of fif- 
teen years on a fair revaluation of the franchise, an 


absolute right to renew is thereby granted.11 


[§ 124] O. Revocation.?? 


10. Cleveland Hlectric R. Co. v. 
Cleveland, supra. 


1l. Manhattan Bridge Three-Cent 
Line v. City of New York, 198 N.Y.S. 
49, 204 App.Div. 89. 


[a] Agreement as to revaluation. 
—The adoption by the local authori- 
ties of resolutions inserted for the 
purpose of publication, and providing 
that, before any contract would be 
authorized, a hearing would be held 
on a stated date, did‘not constitute an 
agreement between the street rail- 
road company and the city relative to 
revaluation of a franchise for a re- 
newal period. Manhattan Bridge 
Three-Cent Line v. City of New York, 
198 N.Y.S. 49, 204 App.Div. 89. 


[b] Appraisal.—(1) Where a con- 
tract between the city and the com- 
pany for the revaluation of the com- 
pany’s franchise for a renewal period 
provided for the appointment of ap- 
praisers and stated that, if the an- 
nual rate was not fixed within a 
specified time, the company should 
pay the old rate until the new rate is 
determined, the city’s failure to ap- 
point an appraiser did not constitute 
a waiver of this provision. Manhat- 
tan Bridge Three-Cent Line v. City of 
New York, 198 N.Y.S. 49, 204 App.Div. 
89. (2) Under such contract, the 
company could prevent, 
priate proceeding, the city from un- 
duly delaying the appointment of the 
city’s appraiser. Manhattan Bridge 
Three-Cent Line v. City of New York, 
supra. 


12. Franchises generally see 
Franchises § 111. 
13. Northern Ohio Traction, etc., 


Co. v. Ohio, 38 S.Ct. 196, 245 U.S. 574, 
62 L.Ed, 481, L.R.A.1918E 865; Africa 
v. City of Knoxville, 70 F. 729; Hous- 
ton v. Houston City St. R. Co., 19 S. 
W. 127, 88 Tex. 548, 29 Am.S.R. 679. 


[a] In Massachusetts.—(1) Street 
railroads hold their locations in pub- 
lic ways under a tenure no more Se- 
cure than a privilege or permit sub- 
ject to revocation. Burgess v. City of 
Brockton, 126 N.E. 456, 235 Mass. 95; 
Selectmen of Amesbury v. Citizens’ 
Electric Street Ry., 85 N.E. 419, 199 
Mass. 394, 19 L.R.A.N.S. 865; City of 
Springfield v. Springfield St. R. Co., 
64 N.E. 577, 182 Mass. 41; Medford & 
Cc. R. Co. v. City of Somerville, 111 
Mass. 232;. Union ,Ry. Co. v. Cam- 
bridge, 11 Allen 287. (2) The fact 
that investments have been made up- 
on the reliance of such license af- 
fords the licensees no superior stand- 
ing. Burgess v. City of Brockton, 
supra. (3) The public authorities 
may revoke the license without li- 
ability to damages therefor (Select- 
men of Amesbury v. Citizens’ Elec- 
tric Street Ry., supra; City of Spring- 
field v. Springfield St. R. Co., supra), 
(4) and subject to such limitations, 
if any, as the legislature may see fit 
to impose (Selectmen of Amesbury v. 
Citizens’ Electric St. R. Co., supra; 
City of Springfield v. Springfield St. 
R. Co.; supra). (5) The power to re- 
voke a location is, by the statute, 
made to rest upon the ground that 
public necessity and convenience in 


In the absence of con- 
trolling provisions in constitution -or statute,!? a 


by appro-| 
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franchise or grant to a street railroad company by 


the use of the way require it (City 
Council of Salem vy. Eastern Massa- 
chusetts St. Ry. Co., 149 N.E. 671, 
254 Mass. 42); (6) and action of the 
authorities cannot be based: on «any 
other reason (City Council of Salem 
v. Eastern Massachusetts St. Ry. Co., 
supra). (7) Under former statutory 
provisions, the action of the authori- 
ties in revoking a permit: was con- 
clusive. (Burgess v. City of Brock- 
ton, 126 N.H. 456, 235 Mass. 95; Med- 
ford, etc., R. Co. v. Somerville, 111 
Mass. 252). (8) But under the exist- 
ing statute, an order of revocation 
is not valid where the company does 
not consent to it in writing, until 
approved by the department of pub- 
lic utilities after public notice and 
hearing (City Council of Salem v. 
Eastern Massachusetts St. Ry. Co., 
supra); (9) on petition filed by the 
authorities asking the approval of 
their order of revocation (City Coun- 
cil of Salem v. Eastern Massachu- 
setts St. Ry. Co.,;~supra). CEO!) 2A: 
petition signed by the mayor, city 
solicitor, and also by the city coun- 
cil, by its clerk, is insufficient. The 
petition should be signed by all the 
members of the council. City Coun- 
cil of Salem v. Eastern Massachu- 
setts St. Ry. Co., supra. (11) How- 
ever, this is a defect of form which 
is waived by going to a hearing on 
the merits. City Council of Salem 
v. Eastern Massachusetts St. Ry. Co., 
supra. (12) In determining whether 
public necessity and convenience in 
the use of a public way require the 
revocation of a permit, an issue of 
fact is presented (City Council of 
Salem v. Eastern Massachusetts St. 
Ry. Co., supra), (13) in deciding 
which the department is not governed 
solely by the necessity and conven- 
jience of the people in a neighborhood, 
or by the people of the municipality 
where the way is located, but it may 
also consider the necessity and con- 
venience of the general public so far 
as it may be affected by the proposed 
action (City Council of Salem v. East- 
ern Massachusetts St. Ry. Co., supra). 
(14) The question before the depart- 
ment, under the statute, is legislative 
and not judicial in character, and its 
judgment, when exercised in good 
faith, is not open to review by the 
courts (City Council of Salem vy. Hast- 
ern Massachusetts St. Ry. Co., supra), 
(15) whose jurisdiction is limited to 
determining whether the decision of 
the department contains any er- 
roneous rulings of law (City Council 
of Salem v. Eastern Massachusetts St. 
Ry. Co., supra). (16) Where a ma- 
jority of the members of the depart- 
ment have found that the approval 
of revocation should be denied upon 
general grounds of public necessity 
and convenience, the finding is con- 
clusive. City Council of Salem_ v. 
Eastern Massachusetts St. Ry. Co., 
supra. 3 

14. U.S.—wNorthern Ohio Traction 
& Light Co. v. State of Ohio, 38 S.Ct. 
196, 245 U.S. 574, 62 L.Ed. 481, L.R.A. 
1918A 865 [rev 93 OhioSt. 466]; Cleve- 
Jand Electric.Ry. Co. v. City of Cleve- 
land, 135 F. 368; Africa v. City of 
Knoxville, 70 F. 729. See Mercantile 
Trust Co. v. Denver, 161 F. 769 [mod 


the legislature or a municipality acting under dele- 
gated authority, when accepted and acted upon by 
the company, is not a mere license, but a valid con- 
tract, the obligation of which neither party can im- 
pair, and the granting authority is without power to 
revoke it without the consent of the company, unless 
power to revoke is reserved in the franchise or 
grant.1* The contract thus made is binding not only 


201 F, 790, 120 C.C.A. 100]. 


Ga.—Floyd County v. Rome St. R. 
CO;, 36, SEs oe Ct Gallol4: 


I1l.—City of Canton v. Illinois Cent. 
Hlectrie: Ry.,..111 N.E; 1007, 272: 11). 
306; Peoria Ry. Co. v. Peoria Ry. 


Terminal Co., 96 N.E. 689, 252 Ill. 73; 
City of Chicago v. Chicago & O. P. 
Elevated R. Co., 95 N.E. 456, 250 Ill. 
486; Belleville v. Citizens’ Horse R. 
Co., 38 N.E.-584, 152 Tll. 171, 26 L.R.A. 
681 [aff 47 Ill.App. 388]. 


Ind.—City Ry. Co. v. Citizens’ St. 
RR, Co,, 522 N.Y 157, z 


Ky.—Johnson v. Ownesboro & N. 
Ry. Co., 36 S.W.-8, 18 Ky.L. 270. 


Mich.—Township of Hamtramck v. 
ee Ry. Co., 81 N.W. 337, 122 Mich. 
72. 


N.J.—Asbury Park, etc., R. Co. v. 
Neptune Tp. Committee, 67 A. 790, 73 
per 323 [mod 74 A. 998, 75 N.J.Hq. 


N.Y.—Matter of Kings County El. 
Re Cos, US SNE. His, V8) al ObeeN Mien Oe 
of New York v. Hudson & M. R. Co., 
177 N.Y.S. 4, 188 App.Div. 294 [aff 
128 N.E. 152, 229 N.Y. 141]; Herzog 
v. New York Bl. R. Co., 14 N-Y.S. 
296 [aff 27 N.Y.S. 1034, 76 Hun 486, aff 
46 N.E. 1148, 151 N.Y. 665]. 


N.C.—Asheville St. R. Co. v. Ashe- 
ville, 14 S.E. 316, 109 N.C. 688. 


Ohio.—State v. Northern Tract., 
ete., Co., 34 OhioCir.Ct. 262, 15 Ohio 
Cir.Ct.N.S. 577, 2 OhioApp. 113; State 
ee Re Coy 24 OhioCir.Ct. 


Pa.—vValley Rys. v. City of Harris- 
burg, 124 A. 644, 280 Pa. 385; Cata- 
wissa & B. Electric St. Ry. Co. v. 
Columbia & M. Hlectric Ry. Co., 26 
ParCon'>50! 


Tex.—Houston v. Houston City St. 
R.-Co.,. U9 Sew. 127,83 Rex, 95435029 
Am.S.R. 679. 


Vt.—City of Burlington v. Burling- 
ton Traction Co., 124 A. 857, 98 Vt. 
24, 


See Denver Tramway Co. v. Lon- 
doner, 37 P. 723, 20 Colo. 150 (holding. 
that the city cannot, while its con- 
sent remains unrevoked, deny the 
right of the street railway company 
to complete the work alréady begun). 


[a] Limitations of rule.—(1) A 
franchise given by a municipality to 
a street railroad company to use a 
street is necessarily subject to the 
public right, and to that extent must 
yield to the rights of the public, and 
therefore the municipality may, by 
ordinance, forbid the company to use 
the street, where such use would 
necessarily result in denying the pub- 
lic the right to use it as a public 
thoroughfare. Ex parte Piatt, 134 P. 
53, 38 Okl. 572. (2) And an ordinance 
granting the right to a street rail- 
road company to lay tracks on one of 
its streets may be repealed, even 
after the track has been laid, when, 
in the judgment of the city council, 
the public safety and convenience, 
and the proper regulation of the use 
of the street, require it, but this may 
be done only upon principles of fair 
indemnity to the company, Lake 
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on a municipality making the grant, but also on a 
municipality which subsequently annexes it.1° Rev- 
ocation with the consent of the company is, of course, 
permissible;1* and it has been held that consent to 
occupy a highway may be revoked before the com- 
pany has acquired a vested right by commencing con- 
struction and making expenditures in that behalf.7 
A mere license to construct a street railroad siding, 
although lawful in its origin, is a revocable priv- 
ilege,1® and, on revocation by the proper authorities, 


* its force is spent.?° 


Unauthorized franchise. Where a street railway 
operates under a franchise which the municipality 
was without power to grant, the grant is nothing 
more than a mere license revocable at pleasure, and 
the tracks subject to removal as a nuisance at the 
suit of the city or state;?° and it has been held that 
consent to the construction of a street railroad by 
a local agency, such as a county fiscal court, having 
no power to give consent, is a nullity, and an order 
revoking the attempted grant of the privilege does 
not change the status of the parties.”* 


Methods of revocation. Revocation may be im- 
plied as well as expressed,”? and the intent to revoke 
a franchise is plainly evinced by the granting of a 
second street railroad franchise over the same route 
to others.2* It has been held, however, ‘that an ordi- 
nance providing that a single track may be laid in 
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any given street is not in any sense repealed by a 
subsequent ordinance authorizing the laying of 
double tracks in all streets where single tracks had 
been laid.?4 


Protection of right’ of company on unauthorized 
revocation. Where a municipality annuls its h- 
cense, and thus its grant to a street railroad com- 
pany, and attempts by force to prevent the comple- 
tion of the road then in construction, an injunction 
will issue restraining the city from such a proceed- 
ing.2® Where consent to lay double tracks has been 
obtained from a municipality, it cannot take away 
the right by subsequent amendment of the ordinance 
granting the tight after large sums have been ex- 
pended in constructing the railroad.?® 


[§ 125] P. Surrender. The franchise of a street 
railroad company can be extinguished by a surren- 
der thereof to some body having authority to accept 
the surrender, and by its acceptance thereof,?* or by 
abandonment or nonuser for so long a period that 
a surrender and acceptance will be presumed.” 
Where, by charter, the mayor and city council are 
vested with absolute control of the city’s franchises, 
they may accept a surrender of any street railway 
franchises granted by the city, in the absence of an 
express provision in the charter forbidding it.?® 
And, by statutes of some jurisdictions, the surrender 
may be accepted by a designated court.*° The effect 


Roland Elevated R. Co. v. City of 
Baltimore, 26 A. 510, 77 Md. 352, 20 
L.R.A. 126. 


Impairment of obligation of con- 


' tracts as to right to use streets gen- 


erally see Constitutional Law § 641. 


15. City of Chicago v. Chicago & 
O. P. Elevated R. Co., 95 N.E. 456, 250 
Ill. 486. To same effect Johnson v. 
Owensboro, etc., R. Co., 36 S.W. 8, 18 
Ky.L.R. 276 (the extension of the city 
limits does not conifer on the city any 
power to impair the vested rights 
of a street railroad company operat- 
ing in the annexed territory at the 
time of annexation). 


16. See cases supra note 14. 


17. Jefferson County v. Louisville 
& I. R. Co., 160 S.W. 502, 155 Ky. 810; 
Atchison St. R. Co. v. Nave, 17 P. 587, 
38 Kan. 744, 5 Am.S.R. 800. 


18. Brooklyn Heights R. Co. v. 
Steers, 106 N.E. 919, 213 N.Y. 76. 


19. Brooklyn Heights R. Co. v. 
Steers, supra. 


20. State v. Des Moines City Ry. 
Co., 140 N.W. 4387, 159 Iowa 259. 


21. Jefferson County v. Louisville 
Pak R. Co., 160 S.W. 502, 155.Ky. 
810. 


22. Security Trust Co. v. Village 
of Grosse Pointe, 32 F.(2d) 706 [aff 
42 F.(2d) 377]; Wilmington City R. 
Co. v. Wilmington, ete., R. Co., 46 A. 
12, 8 Del.Ch. 468. 


23. Security Trust Co. v. Village 
of Grosse Pointe, 32 F.(2d) 706 [aff 
42 F.(2d) 377]; Wilmington City R. 
Co. v. Wilmington, etc., R. Co., 46 A. 
12, 8 Del.Ch. 468. 


24. Silvey v. Georgia Ry. & Elec- 
tric Co., 73 S.E. 629, 1387 Ga. 468. 


25. Asheville St. R. Co. v. Ashe- 
ville, 14 S.H. 316, 109 N.C. 688. 


26. Burlington v. Burlington St. R. 
Co., 49 Iowa 144, 31 Am.R. 145. 


27. U.S.—Security Trust Co. v. 


Village of Grosse Pointe, 42 F.(2d) 
377 [aff 32 F.(2d) 706]. 


Ind.—Chicago, L. S. & S. B. Ry. Co. 
v. Guilfoyle, 152 N.E. 167, 198 Ind. 
9, 46 A.L.R. 1465. 


Pa.—Easton Transit Co.’s Pet., 30 
Pa.Dist. 131; West Philadelphia Pass, 
R. Co. v. Philadelphia, ete., Turnpike 
Road Co., 6 Pa.Dist. 160, 19 Pa.Co. 
22d. 


Wash.—wWood v. City of Seattle, 62 
P,. 135,23 Wash, 15.52: L.R A. 369. 


Wis.—City of Oshkosh v. Eastern 
Wisconsin Electric Co., 178 N.W. 308, 
172 Wis. 85; Wright v. Milwaukee 
Electric R., etc., Co., 69 N.W. 791, 95 
Wis. 29, 60 Am.S.R. 74, 36 L.R.A. 47. 


[a] After consolidation.—The fact 
that a company having a franchise 
has become merged with another or 
others in a consolidated company does 
not preclude such consolidated com- 
pany from surrendering such fran- 
chise, under a statute providing there- 
for in certain cases. Easton Transit 
Covs Pet; 30) Pa Dist. Wei, 


[b] Construction, operation, and 
effect.—(1) An agreement reciting 
the surrender of one of two perpetual 
franchises held by a street railway in 
the same street, and acceptance of 
new franchises therein for a limited 
term, is full equivalent in law to sur- 
render of both earlier grants. Secur- 
ity Trust Co. v. Village of Grosse 
Pointe, 42 F.(2d) 877 [aff 32 F.(2d) 
706). (2) Where a turnpike com- 
pany, the right of way of which ex- 
tended within the limits of the city 
of Philadelphia, had also become the 
purchaser of the franchises of a pas- 
senger railway company, which had 
been authorized*to lay a track along 
the road of such turnpike company, 
and subsequently released and gave 
up to the city of Philadelphia “all the 
interest of said company in that por- 
tion of their road occupying the bed 
of Market street within the limits of 
said city,” such grant. gave up all 
their rights and all their control over 


any portion of what had been their 
road, whether those rights were ac- 
quired “‘by virtue of their corporate 
rights therein and thereto or other-. 
wise howsoever,” this language was 
broad enough to cover all franchises 
of every kind which were possessed 
by the turnpike company. West 
Philadelphia Pass. R. Co. v. Philadel- 
phia, etc., Turnpike Road Co., 6 Pa. 
Dist. 160, 19 Pa.Co. 225. 


[c] What does not constitute sur- 
render.—Perpetual easements in 
streets granted to a street railway 
company were not Surrendered or cut 
down to a lesser term by the passage 
of subsequent ordinances, limited as 
to term of grant, and their acceptance 
by the company, which were applica- 
ble only to extensions on specified 
streets, and which expressly reserved 
all rights of both city and street 
railway company under the earlier 
ordinances. Westinghouse Electric & 
Mfg. Co. v. Denver Tramway Co., 3 
F.(2d) 285 [appeal transf City and 
County of Denver y. Stenger, 47 S.Ct. 
343, 273 U.S. 657, 71 L.Ed. 826]. 


28. Wright v. Milwaukee Electric 
Ri, ete., ‘Co.,69 NW. 791, 95 Wis, 29; 
60 Am.S.R. 74, 36 L.R.A. 47. 


29. Wood v. Seattle, 62 P. 135, 28 
Wash. 1, 52 L.R.A. 369, 


30. Easton Transit Co.’s Pet., 30 
Pa.Dist. 131. 


[a] Conditions authorizing court’s 
consent to surrender.—It has been 
held in one jurisdiction that, where 
it was shown that there had been a 
large deficit in the operation of the 
road, and there was no reasonable 
prospect of business improving, and 
that the physical condition of the 
road had been growing worse, and 
that it was in a bad state of repair, 
the court of common pleas might per- 
mit the company to surrender all 
the powers contained in the charter. 
Pay Transit Co.’s Pet., 30 Pa.Dist. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the surrender is that the franchise contract is no | 
longer binding on the company in favor of the city 
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or state in which it operates.?* 


[§ 126] Q. Forfeiture—1l. In General. Although 
the grant itself is strictly construed against a street 
railroad company,®* forfeitures thereof are not fa- 
vored,** the courts will proceed with great caution 
in proceedings therefor,?* and will not enforce them 
However, where the parties to 
a street railroad franchise have by lawful contract 
expressly provided for a forfeiture, the courts will 
Provisions for forfeiture 
are strictly construed against the party for whose 
The party seeking the 
forfeiture must show a literal compliance with the 
provisions which give the right to a forfeiture.*® 
The conduct which is claimed to constitute the for- 


in doubtful ecases.?> 


enforce the agreement.?® 


benefit they are provided.?* 


31. Chicago, L. S. & S. B. Ry. Co. 
v. Guilfoyle, 152 N.E. 167, 198 Ind. 9, 
46 A.L.R. 1465. — 


[a] Indeterminate permit.—(1) A 
street railroad that has surrendered 
its franchise and accepted an ‘“‘inde- 
terminate permit” to operate its road 
must, where the statute so provides, 
continue rendering adequate service 
in the performance of all duties im- 
posed by the statute under which it 
was incorporated and by its articles 
of incorporation, and continue charg- 
ing the same rates. Chicago, L. S. & 
S. B. Ry. Co. v. Guilfoyle, 152 N.E. 
167, 198 Ind. 9, 46 A.L.R. 1465. (2) 
It has been held, however, that this 
statute does not prevent the company 
from operating freight cars, although 
this was forbidden by the franchise 


surrendered, and that it will not be| 


enjoined from so doing in a suit, for 
that purpose, brought by abutting 
owners, where it does not appear that 
the city has attempted to exercise 
its power, if any, to prevent the com- 
pany from operating freight cars. 
Chicago, L. S. & S. B. Ry. Co. v. Guil- 
foyle, supra. : 4 


32. See supra § 94. 


33. Kan.—Olathe v. Missouri, etc., 
R. Co., 96 P. 42, 78 Kan. 193. 


Mich.—Village of Grandville _v. 
Grand Rapids, H. & C. R. R., 196 N.W. 
351, 225 Mich. 587, 34 A.L.R. 1408; 
Hamtramck Tp. v. Rapid R. Co., 81 N. 
W. 337, 122 Mich. 472. ; 


N.Y.—People v. Broadway R. Co., 
26 N.B. 961, 126 N.Y. 29, 26 Abb.N.C. 
407. 


Ohio.—Toledo v. Toledo, 
Co., 25 OhioCir.Ct. 441. 


Pa.—Archbald Borough v. Carbon- 
dale Traction Co., 3 Pa.Dist. 751; 
Township of Plymouth v. Chestnut 
Hill & N. Ry. Co., 15 Pa.Co, 442. 


Utah.—Murray City v. Utah Light 
& Traction Co., 191 P. 421, 56 Utah 
437. 


34. Chicago City Ry. Co. v. People, 
73 Ill. 541. 


35. Toledo v. Toledo R., etc., Co., 
25. OhioCir.Ct. 441. 


36. Village of Grandville v. Grand 
Rapids, H. & C. R. R., 196 N.W. 351, 
225 Mich. 587, 34 A.L.R. 1408. 


[a] Detriment to other munici- 
palities as affecting right.—A village 
can enforce a forfeiture of a fran- 
chise given by it to a street railway, 
in accordance with its terms, al- 
though it will operate to the detri- 
ment of other municipalities and com- 
munities along the line, and thereby 
interfere with the public duties of 
the railway as a common carrier. 


etc., R. 
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feiture of corporate rights and franchises is to have__ 
a charitable and liberal construction, like any con- 


duct tending to penal consequences.®® 


ken.*3 


Village of Grandville v. Grand Rapids, 
H. & C. R.R., 196 N.W. 351, 225 Mich. 
587, 34 A.L.R. 1408. 


87. Toledo v. Toledo, ete., R. Co., 
25 OhioCir.Ct. 441. 


38. Murray City v. Utah Light & 
Traction Co., 191 P. 421, 56 Utah 437. 


39. People v. Broadway R. Co. of 
Brooklyn, 26 N.E. 961, 126 N.Y. 29. 


40. City of Tower v. Tower & S. 
St. Ry. Co., 71 N.W. 691, 68 Minn. 500, 
693, 88 L.R.A. 541, 64 Am.S.R. 493; 
Wheeling, ete., R. Co. v. Triadelphia, 
eee 499, 58 W.Va. 487, 4 L.R.A.N.S. 


“That the legislature has the power 
to attach limitations and restrictions 
upon its grants, to the extent of a 
forfeiture of the thing granted, is 
undoubted. Railroad franchises and 
grants are made for the benefit of 
the public, and, where the conditions 
upon which they are allowed to be 
ereated are voluntarily violated by 
the company, it places itself in a posi- 
tion where its grant may be an- 
nulled by a forfeiture as provided in 
the law.” City of Tower v. Tower & 
S. St. Ry. Co., supra. 


[a] Failure to lay planks.—A 
street railroad license in a street may 
be forfeited for a failure to lay planks 
of prescribed dimensions along the 
rails in ;sfront of improved property 
if the ordinance gives the right to for- 
feit for such cause. Wheeling, etc., 
R. Co. v. Triadelphia, 52 S.E. 499, 58 
W.Va. 487, 4 L.R.A.N.S. 321. 


[b] Particular forfeiture provi- 
sions construed.—aA provision that the 
failure of the grantee to perform any 
or all cond? jons in the ordinance 
specified and mentioned shal] he a 
ground of forfeiture is not limited 
to failure to perform affirmative du- 
ties imposed on the grantee, but in- 
cludes the doing of acts forbidden by 
the franchise. In other words, the 
language used contemplates both the 
doing and not doing those things re- 
quired. Old Colony Trust Co. v. City 
of Tacoma, 219 F. 775, [aff 230 F. 389, 
144 C.C.A. 531]. 


41. In re Brooklyn, etc., R. Co., 77 
N.E. 994, 185 N.Y. 171; People v. New 
York City Cent. Underground R. Co., 
21-N.Y.S. 378, 66 Hun 633 [aff 33 N.E. 
744, 1837 N.Y. 606]; Houston v. Hous- 
ton Belt, etc., R. Co., 19 S.W. 786, 84 
Tex. 581. 


[a] Suspension of lawful business 
for one year.—A railroad company 
which has never constructed any part 
of its railway or commenced to do so 
and which has taken no legal pro- 
ceedings for the condemnation of the 
right of way is within the meaning of 


[§ 127] 2. Grounds—a. In General. 
forfeiture of a street railroad grant or franchise 
may be expressly provided for therein*® or by gen- 
eral statute,44 or may exist independently of such 
provisions or statutes,*? since, like other contracts, 
a franchise may be forfeited upon conditions bro- 
Nevertheless, it is not every nonperformance 
of the conditions imposed, or every misuser, that will 
work a forfeiture.** 
must be of a substantial character,*® especially where 
the franchise can only be forfeited as a whole.*® 
Substantial performance of conditions imposed is all 
that is required,** 
freight,+® and the charging of excessive fares,*® are 


Grounds for 


The grounds for forfeiture 


The unauthorized carriage of 


a statute authorizing the forfeiture 
of the rights and franchise of a cor- 
‘jporation, where it has suspended its 
ordinary and lawful business for at 
least one year. People v. New York 
City Cent. Underground R. Co., 21 N. 
Y.S. 373, 66 Hun 633 [aff 33 N.E. 744, 
137 N.Y. 606]. 


42. State ex rel. Kansas City v. 
Hast: Fifth St. Ry.'Co., 41 S.W. 955, 
140° Mo. 539, 62 Am.S.R. 742, 38 L.R.A. 
218. See American Brake Shoe & 
Foundry Co. v. New York Rys. Co., 
293 F. 612 [mod 293 F. 633]. And see 
infra §§ 128, 129. 


43. State ex rel. Kansas City v. 
East Fifth St. Ry. Co., 41 S.W. 955, 
Pk Mo. 539, 62 Am.S.R. 742, 38 L.R.A, 


[a] Breach of duties company 
owes public may authorize a _ for- 
feiture of its franchise. Johnson v. 
United Rys. Co. of St. Louis, 127 S.W. 
63, 227 Mo. 423. ° 


44, Chicago City Ry. Co. vy. People, 
73 Ill. 541; Peo. v. Atlantic Ave. R. 
Co., 26 N.E. 622, 125 N.Y. 513. 


45. Missouri, etc., R. Co. v. Olathe, 
156 F. 624; Olathe v. Missouri, etc., R. 
Co., 96 P. 42, 78 Kan. 193; Township 
of Hamtramck v. Rapid Ry. Co., 81 
N.W. 337, 122 Mich. 472; Forty-Sec- 
ond St., etc., R. Co. v: Cantor, 93 N.Y. 
S. 943, 104 App.Div. 476. But see 
Wheeling, etc., R. Co. v. Triadelphia, 
52 S.H. 499, 58 W.Va. 487, 4 L.R.A.N.S. 
321 (if the ordinance expressly pro- 
vides for forfeiture as the penalty, of 
noncompliance with conditions speci- 
fied in it, substantial performance of 
the contract as a whole constitutes no 
answer to a proceeding to forfeit for 
failure to comply with such econdi- 
tions, however slight their relative 
importance may be. The question of 
materiality is, in such case, withdrawn 
from the courts by the stipulation of 
the contract). 


fa] Thus mere delay of a few 
months in payment of a sum imposed 
by ordinance on the company for pay- 
ing streets, even in view of a charge 
that the company is insolvent, is nota 
ground for forfeiture. Olathe v. Mis- 
souri, ete., R. Co., 96 P. 42, 78 Kan. . 
LOZ: : 

46. Toledo v. Toledo R., etc., Co. 
25 OhioCir.Ct. 441 (where the grant 
is so framed as to authorize a total, 
but not a partial, forfeiture, none will 
be decreed where the failure of the 
company to perform its part of the 
contract is only slight). 

47. Chicago City Ry. Co. v. People, 
73 Ti. 541. 


4g. Atty.-Gen. v. Toledo, ete, R. 
Co., 115 N.W. 422, 151 Mich. 473. 


49. Atty.-Gen. v. Toledo, etc. R. 
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not grounds of forfeiture but merely an occasion for 
the regulation of the company’s business. 


Arbitration clause. Where an ordinance giving a 
street railroad company the right to use a street con- 
_tains no clause of forfeiture, an agreement of the 
company with the mayor, at the time of signing the 
ordinance, to arbitrate any difficulty with ‘another 
street railroad company seeking to use the street, 
does not give the city the right to forfeit the fran- 
chise because its arbitrator is unable to agree with 
the second arbitrator in the choice of a third.®° 


[§ 128] b. Failure To Commence or Complete Con- 
struction within Time Prescribed. Failure to com- 
mence construction within the time prescribed for 
so doing is a ground for forfeiture of the franchise 
when so declared by statute.®! Failure to complete 
the construction of a railroad within the time limited 
by the grant is a ground for forfeiture of the com- 
pany’s franchise,°? unless excused®* or waived.** 
And especially is this so where the franchise con- 
tains a provision therefor,®®> or a forfeiture for 
breach of condition is provided for by general stat- 
ute.°* To prevent a forfeiture for noncompletion 
within the time specified, there must be a substan- 


Brooklyn 


Co., supra. 
Brooklyn, 


[a] In Ohio the exclusive remedy 
provided by statute for charging ex- 
cessive fares is to apply to the rail- 
road commission for relief. State v. 


82, 121 App-Div. 


2 OhioApp. 113, 34 OhioCir.Ct. 262. 


50. Chester City v. Union R. Co., 
66 A. 1107, 218 Pa. 24. 


51. In re Brooklyn, etc., R. Co., 77 
N. 994, 185 N.Y. 171; Hanbury v.| 169. 
Metropolitan Securities Co., 213 N.Y. [a] 


S. 555, 215 App.Div. 225. 
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Steam Transit 
78 N.Y. 524; 
South Shore Traction Co., 106 N.Y.S. 
410; 
County El. R. Co., 41 Hun 425 [rey 


Northern Ohio Traction & Light Co., o7 other grounds 13 N.E. 18, 105 Nag 


Pa.—Millereek Tp. v. Erie Rapid 
Transit 'Co., 58 A. 613, 209 'Pa. 300. 

Tex.—Ft. Worth St. R. Co. v. Rose- 
dale St. R. Co., 4 S.W. 534, 68 Tex. 


Failure to construct branch 


BA ee eat At 
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tially constructed track,®? and what constitutes such 
a track is a question of fact for the jury under all 
the facts of the case.®* The right of a street railway 
company, under its franchise, to connect its main 
line in a village witha branch line which it after- 
ward built to the village boundary, was not forfeited 
by its failure to construct the branch within the 
time fixed for the completion and operation of its 
main line.®® A statute which extended the time for 
building railroads for two years, and provided that 
“failure by any railroad company to construct its 
road heretofore shall not cause a forfeiture of its 
corporate powers,” does not apply to a railroad com- 
pany which wiNfully and intentionally failed to con- 
struct its road when able to do so.®® 


[§ 129] c. Nonuser and Abandonment. Nonuser 
may constitute a ground for forfeiture of a street 
railroad franchise,*! especially where the franchise 
contains a provision for forfeiture for conditions 
broken,®2 or where, in addition thereto, there is 
some act of abandonment.®*? It has been held, how- 
ever, that to warrant a forfeiture for nonuser it 
must have existed for such a length of time, or un- 
der such circumstances, that a surrender of the fran- 


126 N.Y. 29, 26 Abb.N.Cas. 407. 


‘Tt is a tacit condition annexed to 
grants of franchises that they may 
be lost by mis-user or non-user.” 
New York Electric Lines Co. v. Em- 
pire City Subway Co., 35 S.Ct. 72, 235 
U.S. 179, 194, 59 L.Ed. 184 [quot Vil- ° 
lage of Stillwater vy. Hudson Valley 
R. Co., supra]. 


[a] Thus (1) failure of the com- 
pany to operate its road at all for a 
period of three years, while under 
its franchise it was required to run 
its cars regularly for sixteen thhours 


Cone ive 
Manton v. 


In re Kings 


[a] Under Code § 502, the fran- 
chise of a street railroad company is 
not forfeited merely for a failure to 
begin work within a year, but a fail- 
ure to commence work within that 
time and to complete the work within 
three years has that effect. Omnibus 
R. Co. vy. Baldwin, 57 Cal, 160. 


[b] Extension.—The statute ap- 
plies to an extension of a line not in- 
cluded in the certificate of incorpo- 
ration but covered merely by a cer- 
tificate of extension. In re Brooklyn, 
etc., R. Co., 77 N.H. 994, 185 N.Y. 171. 


52. Township of Hamtramck v. 
Rapid Ry. Co., 81 N.W. 337, 122 Mich. 
472; Com. v. Middletown Electric R. 
Co., 23 Pa.Co. 262; Houston v. Hous- 
ton Belt, etc., R. Co., 19 S.W. 786, 84 
Tex, 581. 


53. See infra § 130. 
54 See infra § 131. 
55. U.S.—Gas & HElectric Secur- 


ities Co. v. Manhattan & Queens Trac- 
tion Corporation, 266 F. 625 [appeal 
dism sub nom. Begg v. City of New 
VOVION, Poo Oty Old 262.019. 1965) 6% 
L.Ed. 946]. 


Cal.—Los Angeles R. Co. vy. Los 
Angeles, 92 P. 490, 152 Cal. 242, 125 
Am.S.R. 54, 15 L.R.A.N.S. 1269. 


Del.—Wilmington City R. Co. v. 
Wilmington, etc., R. Co., 46 A. 12, 8 
Del.Ch. 468; Williamson v. Gordon 
cents R. Co., 40. A. 933, 8 Del.Ch. 


N.Y.—In re Brooklyn Elevated R. 
Cor 26ru NBs 474; | L256 N.Yoe43 4s 


line (1) within the time allowed by 
a supplementary charter works a for- 
feiture of the rights granted by it 
(Williamson vy. Gordon Heights R. 
Co., 40 A. 933, 8 Del.Ch. 192), (2) and 
the fact that part of an extension has 
been completed is no defense (Wil- 
mington City R. Co. v. Wilmington, 
ete., R. Co., 46 A. 12, 8 Del.Ch. 468). 


56. Matter of Brooklyn, etc., R. 
C0.) T2SNE ee 45. 


[a] Application of statutes.—The 
provisions of the act under which a 
company is chartered as to the time 
within which the road must be com- 
pleted in order not to ineur a forfei- 
ture control over provisions of gener- 
al railroad laws, when they are con- 
flicting. In re Brooklyn El. R. Cos 
26 N.E. 474, 125 N.Y. 434. 


57. Houston vy. Houston Belt, etc., 
R. Co., 19 S.W. 786, 84 Tex. 581. 


58. Houston v. Houston Belt, etc., 
R. Co., supra. 


59. Houghton County St. Ry. Co. 
v. Common Council of Village of 
Laurium, 98 N.W. 393, 135 Mich. 614. 


60. People v. Broadway R. Co. of 
Brooklyn, 26 N.E. 961, 126 N.Y. 29. 


61. Security Trust Co. v. Village 
of Grosse Pointe, 32 F.(2d) 706 [aff 
42 F. (2d) 877]; Snouffer v. Cedar 
Rapids & M. City Ry. Co., 92 N.w. 
79, 118 Iowa 287; State v. Bast Fifth 
St. R. Co., 41 S.W. 955, 140 Mo. 539, 
62" Am.S\R. 742) 38 ERA 21Ss) Wile 
lage of Stillwater v. Hudson Valley R. 
Co., 174 N.E. 306, 255 N.Y. 144; Peo- 
ple v. Broadway R. Co., 26 N.E. 961, 


per day every day, is such a nonuser 
as warrants a judgment of forfei- 
ture. State v. East Fifth St. R. Co., 
41 S.W. 955,.140 Mo. 539, 62 Am.S.R. 
742, 38 L.R.A, 218. (2) The neglect 
of the company for twelve years to 
lay its tracks on the proposed lines is 
cause for forfeiting the franchise for 
nonuser. People v. Broadway R. Co., 
vine 961, 126 N.Y. 29, 26 Abb.N.Cas. 


62. People v. Sutter St. R. Co., 49 
P. 736, 117 Cal. 604; City of Tower 
v. Tower & S. St. Ry. Co., 71 N.W. 691, 
SS ees 500, 64 Am.S.R. 493, 38 L.R. 


[a] Rule applied—(1) Where the 
franchise provides that the company 
shall forfeit its road to the city one 
year after it ceases to operate the 
road, the court may, on default of the 
conditions of the grant, declare a 
forfeiture in a proper action. City of 
Tower v. Tower & S. St. Ry. Co., 71 
N.W. 691, 68 Minn. 500, 64 Am.S.R. 
493, 38 L.R.A. 541. (2) Where a 
franchise provides for a forfeiture if 
the road is not built and operated in 
accordance with the grant, a forfei- 
ture iS warranted where nonuser is 
established by evidence that the com- 
pany ran but one car a day without 
intending to accommodate the pub- 
lic and without doing so, and where 
the intent was to force patronage on 
another street car line. People v. 
Sena St R Cox, 49736). bi, Cals 


63. Girard College Pass. R. Co, v. 
18th and 15th Sts. ete, R. Co, 7 
Phila. (Pa.) 620. 


For later cases, developments and changes in the law see Annotations, same title and seetion number 
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chise and its acceptance may be presumed;** and 
that, if the period of nonuser which will give a right 
of forfeiture is fixed by statute,*® or by contract with 
the municipality,®® mere nonuser for a less period is 
not a ground for forfeiture. A company which has 
the right to lay and operate a double track does not 
forfeit its right to do so by laying a single track for 
a time;®’ and the fact that a company having the 
right under its charter to operate two tracks remov- 
ed one of the tracks during a period when a single 
track sufficed for its business does not forfeit its 
right to relay the track removed by nonuser.*® 


Abandonment. Abandonment of its right of way®® 
or tracks*® by a street railroad company constitutes 
a ground of forfeiture. Nevertheless, to constitute 
abandonment there must be a clear, unequivocal, and 
decisive act on the part of the company showing a 
determination not to use the rights granted.74 An 
agreement between a municipality and a street rail- 
road company for the postponement of the laying of 
the company’s tracks for a designated ‘time does not 
constitute an abandonment of the right of the com- 
pany to build, but merely a postponement of the 
right.7? 


[§ 130] d. Excuses for Nonperformance. It has 
been stated in general terms that in order to avoid 
forfeiture the company is bound to perform in ac- 
cordance with the terms of thefranchise, unless per- 
formance is rendered impossible by act of God, by 
the law, or by the other party.*? The company is 
not excused from performance of the conditions im- 
posed by the reason of the fact that performance 
thereof has become burdensome,’ or because of its 


64. Wright v. Milwaukee Electric] tract. 
Ry. & Light Co., 69 N.W. 791, 95 Wis. 


29, 60 Am.S.R. 74, 36 L.R.A. 47. : 
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It was held that these facts, 
the two years limited by the contract 
not having expired, did not show an 77. 
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financial inability to perform,’® or because it was 
impossible in a business sense to go ahead with the 
work,’® or because the road would not have been 
profitable.77 ‘And the fact that the company was 
prohibited by statute from building one of its lines 
is no reason for not forfeiting its franchise therefor 
where it appears that, when the law was passed, the 
company had been in default for five years.78 Nor 
is it excused from performance because of failure 
to obtain consent of a piank road company, over 
whose road the track was to be lajd, where it was’ 
not shown that it had used reasonable efforts and 
due diligence to obtain the consent.?® So also it 
has been held that nonuser is not excused by the fact 
that the city has passed an ordinance attempting to 
repeal the franchises granted to the company,®° or 
by the fact that the city has prevented the’ company 
from laying a small portion of its track, where, had 
it not interfered, the road could not have been oper- 
ated without acquiring a right to use a portion of 
another company’s track, which right could not be 
acquired. So, also, where the grant is on condi- 
tion that one track is to be completed within a des- 
ignated time except in case of delay by injunction, 
legal proceedings, or any cause beyond the control 
of the company, performance is not excused by rea- 
son of failure to obtain consent of property owners 
or a right of way through private property where 
it has a full legal right to force a right of way.%? 
On the other hand, performance is excused where it 
is a legal impossibility because of the refusal of the 


‘property owners to consent to the construction re- 


quired by the franchise, and where there are no legal 
means to compel consent.®* It is also held excused 


nom, Begg v..City of New York, 43 
S.Ct. 5138, 262 U.S. 196, 67 L.Ed. 946]. 


Peo. v. Broadway R. Co., 26 


i i a i a ala a Nk en a 


65. Peo. v. Atlantic Avenue R. Co.. 
a6 IN, 622,125 Nay. 513. 


66. Citizens’ St. R. Co. v. Memphis, 
bse th: 


67.. People’s Pass. R. Co. v. Bald- 
win, 14 Phila. (Pa.) 231, 37 Leg.Int. 
424. 


68. Hestonville, ete., Pass. R. Co. 
v. Philadelphia, 89 Pa. 210. 


69. Central Passenger R. Co. v. 
T.ouisville City R. Co., 21 F. 358. 


70. Paige v. Schenectady Ry. Co., 
70 N.E. 213, 178 N.Y. 102. 


71. Citizens’ St. R. Co. v. Mem- 
phis, 53 F. 715. 


[a] Evidence sufficient to show 
abandonment.—Nonuser of a right of 
way for ten years is sufficient evi- 
dence of abandonment. Central Pas- 
senger R. Co. v. Louisville City R. Co., 
21 F. 358. 


[b] Evidence insufficient to show 
abandonment.—A street car company, 


_ which, under authority of its charter, 


had constructed and operated street 
railways on certain city streets, en- 
tered into a contract with the city to 
reéstablish itself upon the_ streets 
with electrical power, instead of ani- 
mal power, within two years.- One of 
the streets included in the contract 
had been used by the company fora 
spur track and turntable only, and in 
the construction of the new tracks no 
track into that street was laid or 
was proposed until after the company 
had obtained the surrender to itself, 
by the city of bonds deposited as 
security for the completion of the 


abandonment of such street by the 
company, nor preclude it from mak- 
ing use of the street, at any time 
within the two years, to the full ex- 
tent of the right granted by the char- 
ter. Citizens’ St. R. Co. v. Memphis, 
53. 2EY! 715. 


72. McNeil vy. Chicago City R. Co., 
Glee 5.02 


73. Gas & Electric Securities Co. 
v. Manhattan & Queens Traction Cor- 
poration, 266 F. 625 [appeal dism sub 
nom. Begg v. City of New York, 43 
S.Ct. 513, 262 U.S. 196, 67 L.Ed. 946]. 


74. Gas & Electric Securities Co. 
v. Manhattan & Queens Traction 
Corporation, 266 F. 625 [appeal dism 
sub nom. Begg v. City of New York, 
ace S:Ct.. 513,. 262 U.S: 196, 67 L.Hd. 
946]. 


75. Village of Grandville v. Grand 
Rapids, H. & C. R. R., 196 N.W. 351, 
225 Mich. 587, 34 A.L.R. 1408; Union 
St. R. Co. v. Snow, 71 N.W. 1073, 113 
Mich. 694 [error dism 18 S.Ct. 947, 
168 U.S. 706, 42 L.Ed. 1214]. 


{a] hus, where a street railroad 
franchise provides that, on the com- 
pany’s failure to pay the cost of pav- 
jng between its tracks, the city may 
forfeit the franchise, a forfeiture 
will not be enjoined because from in- 
sufficiency of earnings the company 
has become insolvent and unable to 
pay such cost. Union St. R. Co. v. 
Snow, 71 N.W. 1073, 113 Mich. 694 
{error dism 18 S.Ct. 947, 168 U.S. 706, 
42 L.Ed. 1214). 


76. Gas & Electric Securities Co. 
v. Manhattan & Queens Traction Cor- 


aon 961, 126 N.Y. 29, 26 Abb.N.Cas. 


78. People v. Broadway R. Co.; su- 
pra. 


79. Peo. v. Broadway R. Co., su- 
pra. 


80. State v. East Fifth St. R. Co., 
41 S.W. 955, 140 Mo. 539, 62 Am.S.R. 
742, 38 L.R.A. 218. 


81. State v. East Fifth St. R. Co., 
supra, 


_82. Manton v. South Shore Trac- 
on Co., 106 N.Y.S. 82, 121 App.Div. 


83. Millcreek Township vy. Erie 
Rapid Transit St. R. Co., 64 A. 901, 
216. Pa. /132. 


[a] Bule applied.—Where a town- 
ship has granted a franchise to a 
street railway company to lay its 
tracks on a public road, with a con- 
dition subsequent that when requir- 
ed by the township it should remove 
its track from the side to the center 
of the road, the township cannot, aft- 
er the construction of the road, de- 
clare a forfeiture of the franchise, 
where it appears that it was impos- 
sible for the company to fulfill the 
condition by reason of the refusal of 
the landowners abutting on one side 
of the road to give their consent to 
the construction of the railway in the 
center of the road. Millcreek Town- 
ship v. Erie Rapid Transit St. R. Co., 
64 A. 901, 216 Pa. 132. Compare 
Commonwealth v. Middletown Elec- 
tric Ry. Co., 23 Pa.Co. 262 (the fact 
that an electric railway company is - 
enjoined from completing its route 


system and compliance with the con-' poration, 266 F. 625 [appeal dism sub! because it had not obtained the per- 


[60 C. J.—16] 
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where performance was prevented by operation of 
law and the acts of the‘city authorities.°* So it has 
been held that failure to complete construction with- 
in the time prescribed will not be permitted to work 
a forfeiture of the company’s franchise where the 
delay was due to unforeseen circumstances, where the 
company had expended large sums of money and ex- 
ercised due diligence in construction, and where the 
delay caused no pecuniary injury to the municipal- 
ity or its inhabitants.®° 


[§ 131] e. Waiver and Estoppel. The state may 
waive performance of conditions imposed by it in 
the grant of street railroad franchises, and thereby 
avoid the forfeiture of the franchise for breach of 
such condition.’ So also a municipality may waive 
performance of conditions imposed by it on granting 
a franchise or giving its consent to a street railroad 
eompany to construct and operate its road in the 
streets of the municipality.8‘ But a municipality 
has no power to waive a forfeiture arising from non- 
performance of conditions imposed by the state,*® 
or contract away the power of the state to forfeit a 
franchise for breach of conditions.°® The waiver 
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may be either express or implied.?® A waiver will 
be inferred from any act which unequivocally recog- 
nizes that the franchise is still existing and in force, 
after knowledge of the act of omission constituting 
a ground of forfeiture.®! If such act of recognition 
has the effect of causing the holder of the franchise 
to ineur expense which he would not have incurred 
had the forfeiture been insisted on, or otherwise to 
change his position, the inference of a waiver be- 
comes conclusive, on the ground of estoppel.°? A 
waiver may also result from subsequent legislation, 
state or municipal, recognizing the continued exist- 
ence of the company,®* or by the enactment of such 
legislation, and other acts evincing an intention to 
waive a forfeiture for noncompliance with the terms 
of the franchise.°* But it has been held that the 
mere acceptance of a street railroad company’s pay- 
ment of franchise taxes by the administrative offi- 
cers of a city is not a waiver of rights of the mu- 
nicipality to claim a forfeiture of the franchise for 
nonperformance of its conditions.°® Where a street 
railroad failed to build an extension, which was the 
condition of its obtaining the use of the streets, in- 


mission of the owners of the real es- 
tate abutting on its proposed line is 
no reason for failure to complete and 
to operate the road; permission 
would have prevented and removed 
the injunction. It did not appear in 
this case whether or not any attempt 
had been made to obtain permission). 


84 City of Chicago v. Chicago & 
W. I. R. Co., 105 Ill. 73. 


85. North Jersey St. Ry. Co. v. In- 
habitants of Township of South 
Orange, 43 A. 53, 58 N.J.Eq. 83. 


s6. U.S.—Seattle R. & S. Ry. Co. 
v. City of Seattle, 216 F. 694. 


Cal.—Santa Rosa City R. Co. v. Cen- 
tral St. Ry. Co., 38 P. 986; Peo. v. Los 
Angeles Electric R. Co., 27 P. 673, 91 
Cal. 338. 


N.Y.—In re New York Elevated R. 
Co., 70 N.Y. 327; Bohmer y. Haffen, 
60 N.Y.S. 857, 28 Misc. 565 [aff 54 
N.Y.S. 1030, 35 App.Div. 381 (aff 55 
N.E. 1047, 161 N.Y. 390) ]. 


Utah.—Dern vy. Salt Lake City R. 
Co., 56 P. 556, 19 Utah 46. 


Va.—Newport News & O. P. Ry. & 
Electric Co. v. Hampton Roads Ry. 
& Hlectric Co., 47 S.E. 839, 102 Va. 
795 [error dism 27 S.Ct. 775, 203° U. 
§S. 598, 51 L.Ed. 334). 


87. Cal.—Santa Rosa City R. Co. 
yv- Central St. R. Co., 38 P. 998; Peo. 
v. Los Angeles Electric R. Co., 27 P. 
673, 91 Cal. 338. 


Ky.—Louisville, ete, R. Co. v. 
Bowling Green R. Co., 63 S.W. 4, 110 
Ky. 788, 23 Ky.L. 273. 


La.—New Orleans, ete., R. Co. v. 
Bey Orleans, 11 So. 77, 44 La.Ann. 
‘ . 


Md.—Hodges  v. 
R. Co., 58 Md. 603. 


Minn.—State vy. Duluth St. Ry. Co., 
150 N.W. 917, 128 Minn. 314. 


Ohio.—Akron y. Northern Ohio 
Traction, etc., Co., 27 OhioCir.Ct. 536; 
Hamilton St. R., ete., Co. v. Hamilton, 
ete., Electric Co., 5 OhioCir.Ct. 319, 
3 OhioCir.Dec. 158. 


Pa.—Valley Rys. v, City of Harris- 
burg, 124 A. 644, 280 Pa. 385; Scran- 
con R. Co. vy. Scranton, 5 Lack.Leg.N. 

50. 


Baltimore Pass. 


Utah.—Dern v. Salt Lake City R. 
Cos5.-5 62. 556, 19 Utahe46. 


Va-—Newport News & O. P. Ry. & 
Electric Co. v. Hampton Roads Ry. & 
Electric Co., 47 S.E. 839, 102 Va. 795 
[error dism 27 S.Ct. 775, 203 U.S. 598, 
51 L.Ed. 334]. 


Man.—Winnipeg v. Winnipeg Elec- 
tric R. Co., 20 Man. 337. 


88. Chicago City Ry. Co. v. People, 
73 Ill. 541. See People v. Sutter St. 
Ry. Co., 49 P. 736, 117 Cal. 604 (where 
a street railway franchise has become 
torfeited by failure to perform the 
conditions on which it was granted, 
the city granting such franchise can- 
not waive such forfeiture, or be 
estopped to claim it, as the power to 
institute an action to declare forfei- 
aye is vested in the attorney-gener- 
al). 


89. State v. East Fifth St. R. Co., 
41 S.W. 955, 140 Mo. 539, 38 L.R.A. 
218, 62 Am.S.R. 742. 


90. - Santa Rosa City R. Co. v. Cen- 
tral ySt:: Ry. Co.,'(Cal:). 38 P.9862< In 
re New York Elevated R. Co., 70 N.Y. 
327; Dern v. Salt Lake City R. Co., 
56 P. 556, 19 Utah 46; Winnipeg v. 


Winnipeg Electric R. Co., 20 Man. 
837. 
91. Old Colony Trust Co. v. City 


of Tacoma, 219 F. 775 [aff 230 F. 389, 
144 C.C.A. 581]; Seattle, R. & S. Ry. 
Co. v. City of Seattle, 216 F. 694; 
Santa Rosa City R. Co. v. Central St. 
Ry. Co., (Cal.) 38 P. 986;. New Or- 
leans City & L. R. Co. v. City of New 
Orleans, 11 So. 77, 44 La.Ann, 748; 
Valley Rys. v. City of Harrisburg, 
124 A. 644, 280 Pa. 385; Scranton R. 
ec v. Scranton, 5 Lack.Leg.N. (Pa.) 
50. 


[a] Rule applied.—A city lost its 
right to question the right of a rail- 
way company to the use of a street, 
under its charter, or of the regular- 
ity of the franchise ordinance au- 
thorizing the company to operate its 
ears where it permitted such use for 
thirty years, during which time it 
collected taxes from the company, and 
treated it as properly occupying the 
streets, and, in the meantime, the 
original company became merged 
with other companies into an im- 


portant system of electric railways. 
Valley Rys. v. City of Harrisburg, 124 
A. 644, 280 Pa. 385. 


92. Santa Rosa City R. Co. v. Cen- 
tral St. R. Co., (Cal.) 38 P. 986. 


ost Santa Rosa City R. Co. v. Cen- 
tral St. Ry. Co., supra; People v. 
Los Angeles Electric Ry. Co., 27 P. 
673, 91 Cal. 338; In re New York El- 
evated R. Co., 70 N.Y. 327; Bohmer 
v. Haffen, 50 N.Y.S. 857, 28 Mise. 565 
[aff 54 N.Y.S. 1030, 35 App.Div. 381 
(aff 55 N.B. 1047, 161 N.Y. 390)]; 
Akron v. Northern Ohio Traction, ete., 
Co,, 27 OhioCir.Ct. 536; Dern vy. Salt 
fee City R. Cag, 56 P. 556, 19 Utah 


[a]. Thus (1) the failure of the 
grantee of a street railroad franchise 
to lay tracks, as therein provided, is 
waived by’ a subsequent ordinance 
expressly renewing all the rights, 
privileges, and franchises granted by 
the original ordinance. Akr&Bn vy. 
Northern Ohio Traction, etc., Co., 27 
OhioCir.Ct. 536. (2) And a noncom- 
pliance with conditions imposed by 
the state on granting a franchise to 
a street railroad company is waived 
by the repeated granting of addition- 
al franchises to the company after 
breach of the conditions. Akron y, 
Northern Ohio Traction, ete., Co., su- 
pra. 

94. City of Winnipeg v. Winnipeg 
Electric R. Co., 20 Man. 337, 


[a] Thus a city waives a forfei- 
ture by afterward passing by-laws 
fixing schedules for the running of 
the cars, by calling on the company 
to proceed at once with the construc- 
tion and operation of new _ lines, 
which were accordingly built, and 
subsequently operated at great ex- 
pense to the company, and by accept- 
ing five per cent of the gross earnings 
of the company payable under the 
agreement, all these things having 
been done after plaintiffs had full 
knowledge of the alleged breach “of 
the agreement. City of Winnipeg y. 
Winnipeg Electric R, Co., 20 Man. 337. 


95. Gas & Electric Securities Co. 
v. Manhattan & Queens Traction Cor- 
poration, 266 F. 625 [appeal dism sub 
nom. Begg v. City of New York, 43 § 
Ct. 5138, 262 U.S, 196, 67 L.Ed. 946). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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dulgence by the borough in commencing proceedings 
to compel removal of the tracks under a forfeiture 
clause did not give rise to an estoppel, where the de- 
lay led to no change in the situation.?* The waiver 
of a forfeiture does not amount to the granting of 
a new right.°7 


[§ 132] 3. Extent of Forfeiture. The extent of the 
forfeiture depends on the provisions of the fran- 
chise.°* Where the only provision in a franchise is 
for a forfeiture of the entire grant, the city has no 
authority to select such a portion of the route as it 
sees fit and ask to have a forfeiture declared upon it; 
if it is entitled to a forfeiture, it is for all.°® Where 
a franchise to a company, whose line was intended 
by the parties to be built in sections as the territory 
to be served became settled, provided that on fail- 
ure to construct any portion of the road on or be- 
fore the dates specified “the right herein granted 
shall cease,” failure to construct any separable por- 
tion of the line within the specified period works a 
forfeiture of the whole franchise. And where the 
franchise was granted on condition that the company 
agreed to forfeit the road to the city in one year 
after ceasing to operate it, the word “forfeiture” 


96. Minersville Borough v. Schuyl- | more.’”’ 


kill Blectric R. Co., 54 A. 1050, 205 
Pas 394. 4. 


97. Newport News, etc., R., etc., 


Co. v. Hampton Roads, R., ete., Co.,| Kansas City v. 
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City of Houston v. Houston 
Belt & M. Park Ry. Co., Supra. 


People v. Sutter Street Ry. Co., 
49 P. 736, 117 Cal. 604; 
East Fifth St. 
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did not signify a nonenforceable penalty or liqui- 
dated damages, but authorized the court, upon de- 
fault of the conditions of the grant, to declare, in 
a proper action, an absolute forfeiture of the rail- 
way franchise, including rails, ties, roadbed, and 
things granted.2 But where the franchise provides 
that so much of the right of way as may not be oc- 
eupied within a designated time shall be considered 
as abandoned, a forfeiture for noncompliance there- 
with is limited to so much of the right of way as is 
not occupied within the time designated, and does 
not extend to the completed portions of the road.* 


[§ 133] 4. By Whom Forfeiture May Be Asserted. 
The state may institute proceedings for the for- 
feiture of a street railroad franchise. And the 
general rule seems to be well settled that the state 
alone can institute such proceedings.® This princi- 
ple has been held applicable although the franchise 
was granted by the municipality under delegated au- 
thority;® although there are decisions in which the 
right of a municipality to maintain proceedings to 
forfeit a franchise granted by it is apparently ree- 
ognized.* And some decisions hold that a munici- 
pality may institute forfeiture proceedings where 


Ft. H. & B. R. Co. v. Kennedy, 44 

N.Y.S. 825, 15 App.Div. 588; Trelford 

AS ney Island, etce., R. Co., 40 N.Y. 

# §. 50, 6 App.Div. 204; International: 

State ex ee Ry. Co. v. Schwab, 221 N.Y.S. 384, 
“| 129 Mise. 428. 


47 S.E. 839, 102 Va. 795 [error dism 
eis 775, 203, U.S: 598,51 L.Ed. 


98. See cases infra this section. 


99. Toledo v. Toledo Ry. & Light 
Co., 25 OhioCir.Ct. 441. 


1. Gas & Electric Securities Co. v. 
Manhattan & Queens Traction Corpo- 
ration, 266 F. 625 [appeal dism sub 
nom. Begg v. City of New York, 43 
S.Ct. 513, 262 U.S. 196, 67 L.Hd. 946]. 

“The right which ‘shall cease’ is 
‘the right herein granted,’ and ‘the 
right herein granted’ was the fran- 
chise, and that was a single franchise, 
and not as many separate franchises 
as there were separate portions of 
the railway to be constructed. . . . 
The intention is plainly indicated that 
the contract as a whole was to be 
terminated and come to an end by the 
failure to construct any separable 
portion of the line within the speci- 
fied period.” Gas & Wlectric Securi- 
ties Co. v. Manhattan & Queens Trac- 
tion Corporation, 266 F. 625 [appeal 
dism sub nom. Begg v. City of New 
York, 43 S.Ct. 513, 262 U.S. 196, 67 L. 
Ed. 946]. 


2. City of Tower v. Tower &S. St. 
Ry. Co., 71 N.W. 691, 68 Minn. 500, 64 
Am.S.R. 493, 38 L.R.A. 541. 


8. City of Houston v. Houston Belt 
& M. Park Ry. Co., 19 S.W. 786, 84 
Tex. 581, 592. To same effect Peo- 
ple v. Los Angeles Ry. Corporation, 
143 P. 739, 168 Cal. 406 (where a 
franchise ordinance for the construc- 
tion of a street railroad line provid- 
ed that, if the road was not fully com- 
pleted and in operation within eight- 
een months after the passage of the 
ordinance, the franchise should be for- 
feited as to the uncompleted portion 
thereof, the failure to complete the 
entire line does not affect the valid- 
ity of the franchise for the portion 
completed within the time fixed). 


“What the railway company is to 
lose by a failure to construct its 
road within the stipulated periods of 
time is the right to construct the un- 
completed portions thereof—nothing 


Co., 41 S.W. 955,.140 Mo. 539, 62 Am. 
S.R. 742, 38 L:R.A.. 218; People .v. 
Bleecker, St. & F.. F. R. Co., 125 N. 
¥.S. 1045, 140 App.Div. 611 [aff 124 
N.Y.S. 782, 67 Misc. 577, questions 
certified to Ct. of App. 127 N.Y.S. 
1136, 142 App.Div. 934, and aff 95 N. 
E. 1136, 201 N.Y. 594]; Com. v. Mid- 
Sac yee Electric R. Co., 23 Pa.Co. 
2 


[a] Effect of provision for pro- 
ceedings by city.—Although the fran- 
echise ordinance provides that on de- 
fault in performance forfeiture may 
be had by proceedings instituted by 
the city in its own name, the state 
may institute forfeiture proceedings. 
State ex rel. Kansas City v. East Fifth 
St. Ry. Co., 41 S.W. 955, 140 Mo. 539, 
550, 62 Am.S.R. 742, 38 L.R.A, 218. 

5. Cal.—Pacific Rys. Advertising 
Co. v. City of Oakland, 276 P. 629, 98 
Cal.App. 165 (recognizing rule). 


Tll.—Thomas v. South Side Hlevat- 
ed R. Co., 75 N.E. 1058, 218 Ill. 571; 
Chicago City R. Co. v. Peo., 73 I11. 
541. Compare Belleville v. Citizens’ 
Horse R. Co., 38 N.E. 584, 152 Ill. 171, 
26 L.R.A. 681 (where the property 
of the company is, at the time of 
the passage of an ordinance repealing 
a contract grant of franchise for a 
breach of conditions subsequent, in 
possession of a receiver appointed in 
a suit to foreclose a mortgage there- 
on, it-is proper for the city, by an in- 
tervening petition, to set up the for- 
feiture of the company’s rights, and 
ask leave to remove its tracks from 
the street). 


Mo.—Kavanaugh v. City of St. 
Louis, 119 S.W. 552, 220 Mo. 496. 


N.Y.—New York Cent., etc., R. Co. 
v. New York, 95 N.E. 638, 202 N.Y. 
221, 222; New York v. Bryan, 89 N. 
BH. 467, 196 N.Y. 158; Paige v. Sche- 
nectady R. Co., 70 N.E. 213, 178 N.Y. 
102; Matter of Brooklyn Hl. R. Co., 
26 N.E. 474, 125 N.Y. 434; Moore v. 
Brooklyn City R. Co., 15 N.B. 191, 108 
N.Y. 98; City of New York v. Monta- 
gue, 129 N.Y.S. 1084, 145 App.Div. 
172; Kent v. Binghamton, 88 N.Y.S. 


Pa.—Union Pass. R. Co.’s Appeal, 
2 Pennyp. 434; Plymouth y. Chestnut 
Hill, ete., R. Co., 4 Pa: Dist. 8, 15 Pa. 
Co. 442 [rev on other grounds 32 A. 
1957 168! (Pas i181). , 


Va.—Newport News, etce., Co. v. 
Hampton Roads, etc., Co., 47 S.I. 839, 
102-Va.. 795. 


Wis.—Milwaukee Electric R., etce., 
Co. vy. Milwaukee, 69 N.W. 794, 95 Wis. 
39, 60 Am.S.R. 81, 36 L.R.A. 45; State 
v. Madison Street Ry. Co., 40 N.W. 
487, 72 Wis. 612, 1 L.R.A. 771. 


[a] Injunction suit by city to pre- 
vent operation of road.—A temporary 
injunction restraining the city and its 
officers from taking any action or 
passing any resolution revoking its 
consent to the state’s grant of a rai:- 
way franchise, or to prevent opera- 
tion of plaintiff’s cars over lines de- 
scribed in the consent, because of the 
company’s failure to do certain pav- 
ing required by statute, is too broad, 
and will be limited to restraining de- 
fYendants from evicting plaintiff from 
the streets, permitting defendants to 
pass any resolutions and serve all 
notices and papers which they may 
deem necessary as preliminary steps 
to bringing proper action by the state 
to accomplish forfeiture of the fran- 
chise. International Ry. Co. v. 
Schwab, 221 N.Y.S. 384, 129 Misc. 428, 


6. Kavanaugh y. City of St. Louis, 
119 S.W. 552; 220 Mo. 496 [overr in 
effect Springfield v. Robberson Ave- 
nue R. Co., 69 Mo.App. 514]; Milwau- 
kee Electric Ry. & Light Co. v. City 
of Milwaukee, 69 N.W. 794, 95 Wis. 
39; State v. Madison St. Ry. Co., 40 
N.W. 487, 72 Wis. 612, 1 L.R.A. 771. 


fa] Reason assigned is that a 
franchise of this character, while 
granted by the city, is in fact grant- 
ed by the state, through the agency 
of the city; and in granting such a 
franchise the state acts through the 
city. Kavanaugh v. City of St. Lou- 
is, 119 S.W. 552, 220 Mo. 496. 


7. New Orleans, etc., R..Co. v. New 


84, 94 App.Div. 522; Coney Island,| Orleans, 11 So. 77, 44 La.Ann. 748; 
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the franchise granted by it expressly gives it the 
power to declare a forfeiture for nonfulfillment of 
the conditions on which the franchise was granted,® 
or where a statute provides that the action may be 


brought by any person claiming an 
to the franchise.® 


collateral proceeding.?° 


city and company to require them 


Toledo vy. Toledo R., ete., Co., 25 Ohioy 
Cir.Ct. 441; Archbald Borough v. Car- 
bondale Traction Co., 3 Pa.Dist. 751. 


[a] Conditions precedent to suit 
by city.—(i) A suit to forfeit the 
rights of a street railroad company 
for failure to complete the road with- 
in the time required must be based 
on the determination of the city coun- 
ceil that the forfeiture shall be de- 
clared. Toledo v. Toledo R., etc., Co., 
25 OhioCir.Ct. 441; Archbald Bor- 
ough v. Carbondale Traction Co., 
Pa.Dist. 751. (2) This determination 
cannot be made by the burgess, street 
commissioner, or a portion of the 
council.- Archbald Borough v. Car- 
bondale Traction Co., supra. (3) Bor- 
ough officials cannot, in an injunc- 
tion suit, take advantage of a forfei- 
ture until after a revocation has been 
made by the borough which made the 
erant. Burke yv. Carbondale Traction 
CO mo muUack Mur Mba) eo Te 


8. Village of Grandville v. Grand 
Rapids, EH. & CLR. (Co.,-196 IN. W. 35d} 
225 Mich. 587; City of Tower v. Tower 
& S. Street Ry. Co., 71 N.W. 691, 68 
Minn. 500, 64 Am.S.R, 493, 38 L.R.A. 
541. 


“The rule as to forfeiture, in cases 
of this kind, should be regarded in 
its nature analogous to forfeitures 
frequently determined where the state 
is concerned as a party and brings 
suit against a corporation for viola- 
tion of its chartered privileges.” 
City of Tower v. Tower & S. St. Ry. 
Co., 71 N.W. 691, 68 Minn. 500, 504, 
64 Am.S.R. 493, 38 LR.A. 541. 


9. Olathe v. Missouri, ete., R. Co., 
96 P. 42, 78 Kan. 193. 


10. U.S.—Africa v. City of Knox- 
ville, 70 F. 728. 


Ill.—Thomas v. South Side Elevated 
Re Co., W5 NE. 1058, 218-111. 571. 


La.—New Orleans, etc., R. Co. v. 
New Orleans, 11 So. 77, 44 La.Ann. 
748. 


» Md.—Hodges v. Baltimore Pass. R. 
Co., 58 Md. 603. 


Mo,—Kitchell v. Manchester 
Electric R. Co., 79 Mo.App. 340 


N.Y.—In re Brooklyn Elevated R. 
Co., 26 N.E. 474, 125 N.Y. 434. 


N.C.—Fayetteville St. R. Co. v. Ab- 
erdeen, etc., R. Co., 55 S.B. 345, 142 
N.C. 423. 


Ohio.—Hamilton St. R., ete., Co. v. 
Hamilton, ete., Electric Transit Co., 
5 OhioCir.Ct. 319, 3 OhioCir.Dec. 158. 


Pa.—Union Pass. R. Co.’s Appeal, 2 
Pennyp. 434. 


Utah.—Dern v. Salt Lake City R. 
Co.,, 56 P. 556, 19 Utah 46. 


Road 


Private individuals or corpora- 
tions cannot, assert a forfeiture of the franchise of 
a street railroad corporation either in a direct or 
But it has been held that, 
where a city was threatening to forfeit the franchise 
of a street railroad company for default of the lat- 
ter which had been in controversy between them for 
years, a mortgagee of the company having a property 
right affected was entitled to maintain a suit in eq- 
uity analogous to a bill of interpleader against the 


STREET RAILROADS 


interest adverse 


ration.+3 


to submit their 


Va.—Newport News & O. P. Ry. 
Co, v. Hampton Roads Ry. & Electric 
Co., 47. S.H. 839, 102 Va. 795 [error 
disna 27.8, Cts 7 715,. 208. US.) 593,000) 1. 
Hd. 334]. 


Contra.—Wilmington City R. Co. v. 
Wilmington, etc., R. Co., 46 A. 12, 8 
Del.Ch. 468 (holding that an exclu- 
Sive right granted to a street railroad 
company to operate its line in a city 
is such a property right as will enti- 
tle it to raise by injunction the ques- 
tion of forfeiture of the charter of 
another company, which is granted 
the right to build a street railroad in 
certain streets of the same city). 


[a] Thus in an action brought by 
an electric. company to enjoin the 
threatened occupation of a track and 
center of the street by another elec- 
tric street railroad company, the court 
will not, at the instance of such de- 
fendant company, adjudicate wheth- 
er for any reason plaintiff company 
has forfeited its right to construct 
and operate a street railroad. This in 
the first instance is for the action of 
the city authorities, who, if the for- 
feiture has occurred, may insist upon 
or waive it. Hamilton St. R., etc., Co. 
v. Hamilton, etc., Electric Transit 
Co, 5 OhioCir.Ct. 319, 3 OhioCir.Dec. 


_([b] Setting up forfeiture as de- 
fense to condemnation preceedings.— 
In an action by a street railroad com- 
pany to condemn land, the owner can- 
not set up as a defense that the com- 
pany had made default in failing to 
commence and complete its road in 
the time required by its charter. In 
re Brooklyn Hlevated R. Co., 26 N.E. 
474, 125 N.Y. 434. To same effect 
Thomas v. South Side Hlevated R. Co., 
75 N.H.- 1058, 218 Ill. 571; Matter of 
Kings ‘County “DLR, Co:, 13. NE 2s) 
ROS PANGNG 90 


_{c] Action by competitor to en- 
join construction.—The failure to 
complete a street railway line within 
the time limited for its construction 
cannot be taken advantage of in a 
private action by a competitor to en- 
join construction of the line, but any 
forfeiture can be enforced only on be- 
half of the public at the election of 
the state. Newport News & O. P. Ry. 
& Hlectric Co. v. Hampton Roads Ry. 
& Electric Co., 47 S.B. 839, 102 Va. 
795 [error dism 27 §.Ct. 775, 203 U.S. 
598, 51 L.Hd. 334]. 


11. Knickerbocker Trust Co. 
City of Kalamazoo, 182 F. 865. 


12. U.S.—kKnickerbocker Trust Co. 
v. City of Kalamazoo, supra. 


Cal.—Santa Rosa City R. Co. vy. 
Central St. R. Co.; 38 P. 986; People 
v. Los Angeles Hlectric Ry. Co., 27 P. 
673,91 ‘Cal. 338. 


Vv. 


controversy to the determination of the cour 


[§ 134] 5. Necessity for Judicial or Legislative 
Determination of Forfeiture. Unless it is expressly, 
or by necessary implication, so provided in a street 
railroad grant or franchise, failure to perform the 
conditions therein prescribed does not ipso facto 
work a forfeiture of the grant or franchise, but at 
most only furnishes graunds for forfeiture, and it 
can be forfeited only in judicial proceedings insti- 
tuted for that purpose,!? or by a legislative decla- 
It has been held that this rule is particu- 
larly applicable where, after expiration of the time 
prescribed for construction of the road, the work 
of constructiOn is carried on without interference 
from the municipality.14 On the other hand, if it is 
so provided by general statute,+> or if the grant or 


cai 
ee 
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Md.—Hodges vy. Baltimore Union 
Passenger Ry. Co., 58 Md. 603. 


Mich.—Sandstone Tp. v. Michigan 
Ry. Co., 164 N.W. 404, 198 Mich. 234. 


Minn.—State v. Duluth St. Ry. Co., 
150 N.W. 917, 128 Minn. 314. 


Mo.—Kavanaugh v. City of St. ones 
is, 119 S.W. 552, 220 Mo. 496. 


N.Y.—Matter of Brooklyn, etc., R. 
Con TNs 994, Lb Nave ot TAS 
Brooklyn BHBlevated R. Co., 26 N.E. 
474, 125 N.Y. 434; Day v. Ogdens- 
burgh, .ete.; Re Co. a3 INERT ep alo 
N.Y. 129; In re Kings County El. R. 
Co., 13 NB 18, 105 N UY. 90s) Kent ev: 
Binghamton, 88 N.Y.S. 34, 94 App. 
Div. 522; Coney Island, etc., 
v. Kennedy, 44 N.Y.S. 825, 15 
Div. 588; Brooklyn Cent. R. 
Brooklyn City R. Co., 32 Barb. 358; 
International Ry. Co. v. Schwab, 221 
N.Y.S. 384, 129 Misc. 428. 


Pa.—Appeal of Union Passenger 
Ry. Co., 2 Pennyp. 434; Archbald Bor- 
ough v. Carbondale Traction Co., 3 
Pa.Dist. 751. 


Tex.—Houston vy. Houston Belt, 
ete., R. Co., 19 S.W. 786, 84 Tex. 581; 
Spencer v. Palestine, 116 S.W. 857, 54 
Tex.Civ.App. 392. 


[a]. Thus, when a city railroad’s 
franchise is liable to forfeiture for 
breach of conditions subsequent, for- 
feiture thereof is not effected by the 
city’s granting the same rights to 
another company. Santa Rosa City 
= we v., Central .St. Ri Co. (Cal.)) 38 


13. Santa Rosa City R. Co. v. Cen- 
tral St. R. Co; supra; 


14. Sandstone Tp. v. Michigan Ry. 
Co., 164 N.W. 404, 198 Mich. 234. 


15. New York v. Bryan, 89 N.E. 
467, 196 N.Y. 158; In re Brooklyn El- 
evated R. Co., 77 N.E. 994, 185 N.Y. 
171; Matter of Brooklyn, etc., R. Col, 
72 N.Y. 245; Hanbury v. Metropoli- 
tan Securities Co., 218 N.Y.S. 555, 215 
App.Div. 225; People ex rel. Brook- 
Iyn,- Q)_ Cy & S. Re Co. vy. (Steers, 1143 
N.Y.S. 52, 158 App.Div. 153 [rev 140 
N.Y.S. 945, 80 Misc. 324, and aff 105 
N.E. 1094, 211 N.Y. 538]; Houston v. 
Houston Belt, ete. R. Co., 19 S.W. 
786, 84 Tex. 581. 


[a] Particular statutes construed. 
—Railroad L, (1890) ¢ 565 § 99, which 
relates to forfeiture of street rail- 
road franchises but is not self-execut- 
ing, does not provide the only method 
by which the charter of a street rail- 
road company may be forfeited for 
delay in constructing its road, and 
hence does not prevent § 5 of the 
same act, which relates to railroads 
generally and is self-executing, from 
applying to street railroads, so 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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franchise provide expressly or by necessary impli- 
cation that nonperformance of conditions therein 
prescribed shall ipso facto work a forfeiture, such 
provision is self-executing, and, on noncompliance 
with the conditions prescribed, no judicial proceed- 
ings for forfeiture are necessary. 
intent that a forfeiture shall be self-executing. must 
Where the consent 
of a city to the construction of a street railroad is 
considered a mere license and remains unused for 
such a length of time as to constitute an abandon- 


be plain and unmistakable.17 


as to work a forfeiture without any 
proceedings for that purpose, if such 
a corporation neglects for a period of 
five years after its incorporation to 
commence the construction of its 
road. In re Brooklyn Elevated R. 
Coy “UT NB. 9945185 N.Y. 17L, L£oll 
Hanbury v. Metropolitan Securities 
Co:, 213 N.Y.S. 555, 215 App.Div. 225; 
People ex rel. Brooklyn, Q. C. & S. R. 
Co. v. Steers, 143 N.Y.S. 52, 158 App. 
Div. 153 (rev 140 N.Y.S. 945, 80 Misc. 
aay and aff 105 N.E. 1094, 211 N.Y. 
538) ]. 


16. U.S.—Gas & Blectric Securi- 
ties Co. v. Manhattan & Queens Trac- 
tion Corporation, 266 F. 625 [appeal 
dism sub nom. Begg v. City of New 
Mork W435 Cts 5ise262 US. 196; 67 
L.Ed. 946]. 


Cal.—Los Angeles R. Co. v. Los 
Angeles, 92 P. 490, 152 Cal. 242, 125 
Am.S.R. 54, 15 LR.A.N.S. 1269; 
Santa Rosa City R. Co. v. Central St. 
Ryo Co.,;, 88 P:7986;,4 OaklandaR. Co. 
v. Oakland, etc., R. Co., 45 Cal. 365, 13 
Am.R. 181; Town of Mill Valley v. 
National Surety Co., 182 FP. 459, 41 
Cal.App. 540. 


Del.—Wilmington City Ry. Co. v. 
Wilmington & B. S. Ry. Co., 46 A. 12. 


Mich.—Union St. Ry. Co. v. Sag- 
inaw Circuit Judge, 71 N.W. 1073, 113 
Mich. 694 [error dism 18 S.Ct. 947, 
168 U.S. 706, 42 L.Ed. 1214]. 


N.Y.—Brooklyn Steam Transit Co. 
v. Brooklyn, 78 N.Y. 524; Manton v. 
South Shore Traction Co., 106 N.Y.S. 
82, 121 App.Div. 410 [rev 104 N.Y.S. 
612]. 


Pa.—Millereek Tp. v. Erie Rapid 
Transit St..R. Co., 58 A. 613, 209 Pa. 
300. 


17. Sandstone Tp. v. Michigan R. 
Co., 164 N.W. 404, 198 Mich. 234; In 
re Brooklyn Elevated R. Co., 26 N.E. 
474, 125 N.Y. 434. 


[a] Provision held not self-exe- 
cuting.—(1) A charter provision re- 
quired a road to be commenced and 
completed within a specified time, and 
providing that in case of default it 
should ‘forfeit the rights acquired 
by” it, is not self-executing, but pro- 
ceedings on behalf of the state to es- 
tablish and enforce the forfeiture are 
necessary. In re Brooklyn Elevated 
R. Co., 26 N.E. 474, 125 N.Y. 434. (2) 
A provision that, “in case any such 
[street surface railroad] corporation 
shall not commence the construction 
of its road, or of any extension or 
branch thereof within one year after 
the consent of the local authorities 
and property owners, or the deter- 
mination of the General Term as 
herein required, shall have been giv- 
en or renewed, and shall not complete 
the same within three years after 
such consent, its rights, privileges 
and franchises in respect to such rail- 
road extension or branch, as the case 
may be, may be forfeited,” is not 
self-executing and is only the basis 
for forfeiture proceedings, Matter of 
Brooklyn, etc., R. Co., 77 N.E. 994, 
185 N.Y. 171. (3) The charter of a 


STREET RAILROADS 


effective:18 


The legislative 


street railroad company provided 
that, in case of default, “then, after 
ten days’ notice, the rights, privileges, 
interest, permission, and authority 
hereby granted shall thenceforth 
cease and be forfeited, and the said 
city of Kalamazoo be entitled to take 
possession of the streets over which 
said railway shall run, and also to 
hold possession of the property of 
said company, such as tracks and 
cars, aS security that said company 
will leave said occupied streets in 
good condition for travel with such 
kind of improvements as may exist at 
the time said company ceases to com- 
ply with the provisions of this ordi- 
nance.” It was held that, under such 
a provision for forfeiture, entailing 
such consequences, a forfeiture could 
only be declared judicially. Knicker- 
bocker Trust Co. v. City of Kalama- 
zoo, 182 F. 865. (4) A franchise was 
granted by, special statute to a street 
railroad company upon the express 
condition that, if it failed to con- 
struct, equip, and have in operation 
one mile of street railway within one 
year, it should, without any act on 
the part of the state or the village of 
Duluth, forfeit to the village all of 
the rights, privileges, and immunities 
granted. It was further provided 
that the grant, when accepted, should 
be a contract between the state and 
the village and the company. At the 
time of the grant of the franchise 
the legislature knew that when the 
time fixed for the performance of the 
condition came it would be without 
constitutional authority to make a 
further grant, and the village could 
give no such franchise. It was the 
purpose of the state and the village 
to get a railway built and operated by 
respondent. In view of the foregoing 
facts it was held that it was not the 
legislative intent that upon a failure 
to build on time the forfeiture should 
be ipso facto executed, so that there 
could be no waiver of the strict per- 
formance of the condition, or of a 
forfeiture, but that the condition was 
in the nature of a condition subse- 
quent subject to waiver. State v. Du- 
luth St. Ry. Co., 150 N.W. 917, 128 
Minn. 314. 


[b] Provisions held self-executing. 
—(1) Where a grant to a Street rail- 
road company provided that at least 
one track should be completed within 
two years, “otherwise all rights and 
privileges under this franchise shall 
cease and determine,’ and the com- 
pany, after accepting the franchise, 
took no other action until after the 
expiration of two years, the franchise 
ceased to exist, without any action on 
the part of either of the two parties. 
Manton v. South Shore Traction Co., 
106 N.Y.S. 82, 121 App.Div. 410. (2) 
An act granting a street railroad fran- 
chise which provides that, if the road 
is not completed before a certain date, 
the act ‘‘shall become void, and all the 
rights, privileges, and franchise 
therein granted shall wholly cease 
and determine,” is self-executing, and 
no judicial proceedings for forfeiture 
are necessary. Wilmington City Ry. 


[§ 135] 6. Proceedings To Enforce. 
ure to perform conditions prescribed by a street rail- 
road grant or franchise does not ipso facto work a 
forfeiture thereof, a cause of forfeiture against the 
company cannot be taken advantage of or enforced 
against it, collaterally or incidentally, or in any other 
mode than by a direct proceeding for that purpose 
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ment, it has been held that a judicial forfeiture nec- 
essary when the existence of the charter is involved 
is not necessary to render the particular forfeiture 


Where fail- 


Co, v. Wilmington & B.S. Ry. Co., 
(Del.) 46 A. 12. (3) Where an aét 
granting a street railroad franchise 
provides “that if the provisions of 
this act are not complied with, then 
the franchise and privileges herein 
granted shall utterly cease and be for- 
feited,’’ a noncompliance with the pro- 
visions works a- forfeiture without a 
judgment declaring a_ forfeiture. 
Oakland R. Co. v. Oakland, B. & F. V. 
R. Co., 45 Cal. 365. (4) A, statute 
which provides that failure to comply 
with the provisions of an ordinance 
fixing the time for completion of 
work on a street railway, for which a 
franchise is granted, ‘works a for- 
feiture” of the right of way and fran- 
chise is self-executing. Los Angeles 
Ry. Co. v. City of Los Angeles, 92 P. 
A905 L52h" Cale 242" 15 Ta ReASGNIS)) 
1269, 125 Am.S.R. 54. KG») Where a 
municipal ordinance granting a street 
railroad franchise provided that the 
franchise “shall be forfeited” if a 
certificate of approval were not ob- 
tained from the railroad commission 
within four months, the provision was 
self-executing. Town of Mill Valley 
v. National Surety Co., 182 P. 459, 41 
Cal.App. 540. (6) Where a township 
granted a franchise to a street rail- 
way company to occupy a. highway, 
the grant providing that, if the road 
was not built within a time specified, 
“then this franchise and all the rights 
thereunder to be null and void,” no 
action on the part of the township to 
complete the forfeiture was required 
where the road was not built within 
the time designated. Millcreek Tp. v. 
Brie Rapid Transit St. Ry. Co., 58 A. 
613, 209 Pa. 300. (7) Where the fran- 
chise of a street railroad company 
specifically provides that it may be 
forfeited by the city for breach of 
conditions imposed, the provision is 
self-executing, and there is no neces- 
sity for the city to resort to the 
courts before proceeding to enforce 
the forfeiture by removing the tracks 
from the streets.. Union St. Ry. Co. 
v. Saginaw Circuit Judge, 71 N.W. 
1078, 113 Mich. 694 [error dism 18 
S.Ct. 947, 168 U.S. 706, 42 L.Ed. 1214]. 
(8) A statute providing that, if any 
domestic railroad corporation shall 
not, within five years after its cer- 
tificate of incorporation is filed, be- 
gin the construction of its road, its 
corporate existence and powers shall 
cease, is self-executing. In re Brook- 
lyn, etc., R. Co., 77 N.E. 994, 185 N.Y. 
171; Hanbury v. Metropolitan Secur- 
ties Co., 213 N.Y.S. 555, 215 App.Div. 
225; People ex rel. Brooklyn, Q. C. & 
S. R..Co. v. Steers, 143 N.Y.S. 52, 158 
App.Div. 153 [rev 140 N.Y.S. 945, 80 
Mise. 324, and aff 105 N.E. 1094, 211 
NY. 538). 


18. State ex rel. United Rys. Co. 
v. Public Service Commission, 192 
S.W. 958, 198 S.W. 872, 270 Mo. 429. 
See Atchison St. R. Co. v. Nave, 17 
P. 587, 38 Kan. 744, 5 Am.S.R. 800 (a 
license to build on a street within a 
certain time lapses on the expiration 
of the time without Being availed of, 
and no revocation or judicial forfeit- 
ure is needed to terminate the same). 
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against the company.'® 


a bill in equity.?? 


ing may not be by regular action; 


though equity dislikes to adjudge a forfeiture, and 
as a rule will do so only when no other adequate rem- 


Quo warranto is a proper 
form of proceeding to obtain a forfeiture of the fran- 
chise of a street railroad company,?° and some de- 
cisions hold that it is the exclusive remedy;?! and 
that the franchise cannot be declared forfeited on 
There is, however, authority to 


the effect that “there is no reason why the proceed- 
1923 
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and that, al- 


[§§ 135-136 


edy is at hand, where parties to street railway fran- 
chises have by lawful contract expressly provided 
for a forfeiture, equity will not hesitate to grant 
what they have agreed to.?* 
ceedings to enforce.a forfeiture must state facts 
showing grounds for forfeiture?® and present the 
questions on which an adjudication is desired.?° 
Ouster is the proper judgment on finding a for- 
feiture;?7 and, under some statutes, in addition to 
the forfeiture, a fine may be imposed.”® 


The complaint in pro- 


VI. ACQUISITION AND USE OF PRIVATE PROPERTY 


[§ 136] In addition to its right to use the streets 
of a municipality,?® it is very generally held that a 
street railroad company may acquire from private 
owners land or a right of way over land for the 
purpose of constructing and operating a part of its 
road thereon, by purchase,?° by lease,*1 or, under 
some statutes, by voluntary grant or donation.*? 


19. U.S.—Africa v. City of Knox- 
ville, 70 F. 729. 


Ill.— Atty.-Gen. v. Chicago & E. R. 
Co., 112 Ill. 520. 


Md.—Hodges v. Baltimore Union 
Pass. R. Co., 58 Md. 603. 


Mo.—Kavanaugh v. City of St. Lou- 
is, 119 S.W. 552, 220 Mo. 496; Kitchell 
v. Manchester Road Electric R. Co., 
79 Mo.App. 340. 


N.Y.—In re Brooklyn Elevated R. 
Co., 26 N.E. 474, 125 N.Y. 434. 


N.C.—Fayetteville St. R. Co. v. Ab- 
erdeen, etc., R. Co., 55 S.E. 345, 142 
N.C. 423, 9 Ann.Cas. 683. : 


Pa.—Appeal of Union Passenger R. 
Co., 2 Pennyp. 434; Union St. R. Co. 
v. Hazleton, ete., Electric R. Co., 15 
Pa.Co. 271. 


Utah.—Dern v. Salt Lake City R. 
Co., 56 P. 556, 19 Utah 46. 


[a] @hus a forfeiture cannot be 
declared in an equity suit upon the 
eity’s cross bill to plaintiff’s suit for 
injunction to restrain the city from 
removing. plaintiff's tracks, poles, 
ete., and in such suit a judgment 
should be rendered for plaintiff, al- 
though abandonment by nonuser is 
clearly established. Kavanaugh v. 
City of St. Louis, 119 S.W. 552, 220 
Mo. 496. 


[b] Action -to abate nuisance.— 
An action by a city against a street 
railway company for the removal of 
worn and defective rails, creating a 
nuisance, because dangerous obstruc- 
tions in the streets, does not involve 
an adjudication forfeiting the fran- 
chise of the company for nonuser, 
the claim of nuisance not resting on 
the mere nonuser of the franchise. 
City of New York v. Montague, 129 
N.Y.S. 1084, 145 App.Div. 172 [rev 
124 N.Y.S. 959, 68 Misc. 176]. 


20. People v. Sutter Street Ry. Co., 
49 P. 736, 117 Cal. 604; Olathé v. Mis- 
souri, ‘etc., R. Co., 96 -P.42, 178) Kan. 
193; Lehigh Coal & Nav. Co. v. In- 
tercounty St. R. Co., 15 Pa.Co. 298; 
State v. Madison Street Ry. Co., 40 
N.W. 487, 72 Wis. 612, 1 L.R.A. 771. 


21. Kavanaugh vy. City of St. Lou- 
is, 119 S.W. 552, 220 Mo. 496; Lejee 
v. Continental Passenger Ry. Co., 10 
Phila. (Pa.) 362. 


22. Lejee v. Continental Passenger 
Ry. Co., supra. 


[By Wittram A. Martin] 4 


exists.?3 
the courts.** 


23. People v. Sutter Street Ry. Co., 
49 P. 736, 117 Cal. 604. 


24. Village of Grandville v. Grand 
Rapids, H. & C. R. R.,.196 N.W. 351, 


‘225 Mich. 587, 34 A.L.R. 1408. 


25. People v. Los Angeles Hlectric 
RivCog 200 Pi 1673,091 Calinsias: 


[a] Complaint held sufficient.— 
Peo. v. Bleecker St., etc., R. Co., 
N.E. 1136, 201 N.Y. 594 mem. 


[b] Inconsistent allegations.— 
Where plaintiff alleges that defend- 
ant is a corporation, statutory provi- 
Sions that unless certain acts were 
performed by a street railroad com- 
pany within a certain time the in- 
corporation should be void cannot be 
urged to show a forfeiture. Dern v. 
Salt Lake City R. Co., 56 P. 556, 19 
Utah 46. 


26. Little’ Rock. R.,. etc.,--Co.~ wv. 
North Littie Rock, 88 S.W. 826, 1026, 
76 Ark. 48. 

27. Com. v. Middletown Hlectric 
R. Co.,.23 Pa.Co. 262; State v. Madi- 
son Street Ry. Co., 40 N.W. 487, 72 
Wis. 612, 1 L.R.A. 771. 


28. See People v. Sutter St. R. Co., 
49 P. 736; 117 Cal. 604, : 


29. See supra §§ 27-135. 

30. Montgomery Amusement Co. v. 
Montgomery Traction Co., 139 F. 353 
[aff-140 F. 988, 72.C.C.A, 682]; Tom- 


lin v. Cedar Rapids & Iowa City Ry. 
& Light Co., 120 N.W. 93, 141 Iowa 
599, 22 L.R.A.(N.S.) 5380; Connecti- 
cut Valley St. ‘Ry. Co. v. .City of 
Northampton, 99 N.E. 516, 213 Mass. 
54; Farnum v. Haverhill, ete, St. R. 
Co., 59 N.E. 755, 178 Mass. 300; Penn- 
sylvania R. Co. v. Glenwood, etc., 
Electric St. R. Co., 39 A. 80, 184 Pa. 
227; Pennsylvania R. Co. v. Greens- 
burg, etc., Hlectric St. R. Co., $5 A. 
122, 176 Pa. 559, 36 L.R.A. 839; Dela- 
ware, etc., Canal Co. v. Lackawanna 
Valley Traction Co., 2 Lack.Leg.N. 


(Pa.) 295; In re Gettysburg Electric 
Ri Cow lee PatCor sate 
[a] Merger of deeds or contracts 


for right of way.—(1) Deeds or con- 
tracts for a street railroad right of 
way, providing for the execution of 
such further grant as may be neces- 
sary after the construction of the 
road, are merged in a subsequent right 
of way deed given in pursuance of 
the former contracts, and referring 
to an unrecorded plat which dedicated 


And the right to acquire a right of way over pri- 
vately owned land by purchase has been held to ex- 
ist, regardless of the right to acquire such property 
by condemnation proceedings, where such right also 
A valid right of the company in the land 
or right of way acquired by it will be protected by 
Contracts to convey a right of way 


streets and reserved a right of way 
therein as given in the subsequent 
deed (Seattle, R. & S. Ry. Co. v. City 
of Seattle, 126 P. 531, 70 Wash. 264); 
(2) especially where such deed leased 
the right to maintain the road as al- 
ready constructed until the street 
should be graded, at which time the 
deed required the company to re- 
move its tracks to the graded street 
(Seattle, R. & S. Ry. Co. v. City of 
Seattle, supra). 


[b] Conveyance by city of right 
of way in vacated street; necessity of 
obtaining franchise.—Where a city 
vacates a Street for the use of a 
street railway company, it becomes 
private property, and where by ordi- 
nance a right of way is conveyed to 
the company, it may construct its 
road thereon without the usual fran- 
chise necessary in the case of the use 
of streets. Tomlin vy. Cedar Rapids & 
Iowa City Ry. & Light Co., 120 N.W. 
$3, 141 Iowa 599, 22 L.R.A.(N.S.) 530. 


{c] Option to purchase is not kept 
alive after its expiration by the com- 
pany laying its tracks and holding 
the land by force. Jackson v. Slate 
Belt Electric St. R. Co., 7 North.Co. 
Rep. (Pa.) 286. 


31. Montgomery Amusement Co. vy. 
Montgomery Traction Co., 139 F. 353 
[aff 140 F. 988, 72 C.C.A. 682]. 


32. Oklahoma Ry. Co. v. Severns 
Paving Co., 170 P. 220, 67 Okl. 211; | 
Oklahoma Ry. Co. v. Severns Paving 
oe 170 P. 216, 67 Okl. 206, 10 A.L.R. 


33. Montgomery Amusement Co. v. 
Montgomery Traction Co., 139 F. 353 
[aff 140 BF. 988, 72 C.C.A. 682). 


_ Right of street railroad company to 
condemn private property see Hminent 
Domain § 25. 


34. Ft. Worth*St. R. Co. v. Que 
City R. Co., 9 S.W. 94, 71 Tex. on 


[a]. Thus a right of way so ac- 
quired can only be taken from the 
company without its consent by a 
lawful exercise of the power of emi- 
nent domain, and the company is en- 
titled to an injunction against an- 
other company interfering with its 
rights. Ft. Worth St. R. Co. v. Queen 
City: R. Co., 9 SiWi 94,71) Dex). 165, 


[b] Invalid agreement.— Where, at 
the time an owner of land subject to 
a deed of trust attempted to dedicate 
a portion thereof to the public as a 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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over private property for the construction and oper- 
ation of street railroads stand on the same footing 
as other contracts,®® and will be specifically enforced 
in a proper case,*® as where there has been a sub- 
stantial compliance with conditions precedent.®7 
Where the company avails itself of the right of way 
granted by the owner of land to construct its road 
over such land, the owner may recover such compen- 
sation as was agreed upon, although the agreement 
for compensation was oral;?8 but where the com- 
pany is prevented from using such right of way by 
refusal of consent to its use by the local authorities, 
the owner cannot recover the full amount of the 
purchase price, but only an amount sufficient to 


cover the loss sustained by nonfulfillment of the con-. 


tract.2° Where the consideration for a deed of land 
for a street railroad company was to furnish to the 
grantor’s family free electric current, “for such 
length of time, only, as they reside at their present 
residence,” their removal from their residence for 
a short period of time does not work a forfeiture of 
the privilege conferred by the deed, especially where 
it was extended to them after their return;4® nor 
does the fact that title to the residence passed to 
another give the right of forfeiture, if the family 
continues to oceupy it.4 


Nature of right acquired. A deed which “sells and 
quitclaims to the grantee all the right, title, and 
interest” of the grantor carries a fee, and not a 
mere easement, even though coupled with an agree- 
ment that the grantee will use the land for the con- 
struction and operation of a street railway,*? and al- 
though it contains a condition that if, in the fu- 
ture, it shall be abandoned for that purpose, it shall 
revert to the grantor or to the publie.*? And it 


has been held that a deed of land to a holder of a 


street railway franchise without limitation as to the 
use to which it might be put, conditioned to be void 
upon the grantee’s failure to construct and operate 
the line of street railway within a designated time, 
otherwise to be and remain the property of grantee, 


street, and contracted with a street 


Co., 
railroad company to grant a right of 


supra. 
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(“This was a personal 
privilege and not a property 
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is an absolute grant of land upon the single con- 
dition named, and that the grant is not defeated by 
the railway’s discontinuance of operation after a 
short time.** So, by the provisions of some statutes, 
a voluntary grant or donation of land to a street rail- 
road company vests it with an estate in fee, although 
the grant was for railroad purposes only.*® 


Power to impose added burdens. A street railroad 
company which has acquired a right of way over 
private property cannot grant to another company 
the right to impose additional burdens thereon.*® 


Mode of construction. Under a deed granting a 
right of way to a suburhan electric railroad com- 
pany and authorizing it to construct and operate 
its road in the same manner as is authorized by a 
certain named franchise, which franchise requires 
the rails to be laid flush with the streets, the com- 
pany has no right to build and maintain a trestle 
above grade.*7 


Consent of local authorities. A provision of a state 
constitution requiring the consent of local municipal 
authorities for the construction of street railroads 
has been held not only to forbid construction without 
consent on the public streets, but to prohibit their 
construction on private land without the consent of 
local authorities, if intended for public transporta- 
tion.*® Further, under a statute precluding the op- 
eration of a road without a location approved by the 
local authorities,*® it has been said that a location 
through the public streets, connected in any place 
with a track running through private lands, will not 
be hkely to be approved by the authorities, unless 
the general arrangement of the course is such as the 
public convenience requires.°° On the other hand, 
it has been held that it is not necessary that the 
consent of local authorities be obtained as a con- 
dition precedent to the location by the company 
of such portions of its line as are not within, upon, 
or across a street, but the consent may be secured 
subsequently.*1 


law a Sufficient conveyance to vest 


right. | the fee simple of such land, and shall 


ee eS eee ee a eee ee 


way over the same, the deed of trust 
was duly registered, and the holder 
of the deed notified the company of 
his rights in the land, a purchaser on 
foreclosure of the deed is not estop- 
ped from maintaining ejectment 
against the company to recover the 
jand. Newport News, etc., R., etc., 
Go. v. Lake, 43 S.E. 566, 101 Va. 334. 


35. St. Louis, etc., Electric R. Co. 
v. Van Hoorebeke, 61 N.E. 326, 191 Ill. 
633. 

36. St. Louis, etc., Electric R. Co. 
-v. Van Hoorebeke, supra. 

37. St. Louis, etc., Electric R. Co. 
v. Van Hoorebeke, supra. 

38. Quigley v. Montgomery, etc., 
Blectric R. Co., 57 A. 512, 208 Pa. 238. 

39. Hays v. Wilkinsburg, etc., St. 
R. Co., 54 A, 322, 204 Pa. 488. 

40. Humbert v. West Penn. Rys. 
Co., 77 A. 661, 228 Pa. 440, 444. 


41. Humbert v. West Penn. Rys. 


It was not a charge upon the land con- 
veyed nor was it an interest running 
with the land. It had nothing to do 
with the title to the residence and 
therefore the cases cited by the learn- 
ed counsel for appellee about condi- 
tions and limitations in grants of 
land have no application’’). 


42. Des Moines City R. Co. v. City 
of Des Moines, 159 N.W. 450, 165 N.W. 
398, 183 Iowa 1261, L.R.A.1918D, 839. 


43. Des Moines City R. Co. v. City 
of Des Moines, supra. 


44. Bush v. Bolton, 100 So. 692, 156 
La. 491 (two judges dissenting). 


45. Oklahoma Ry. Co. v. Severns 
Paving Co., 170 P. 216, 67 Okl. 206, 10 
A.L.R. 157; Oklahoma Ry. Co. v. Sev- 
erns Paving Co., 170 P. 220, 67 Okl. 
211 (construing Rey. L. [1910] § 511, 
which provides that, when a plat of 
any addition to a city shall have been 
recorded, every grant or donation to 
any corporation shall be deemed in 


be considered to all intents and pur- 
poses a general warranty, and § 1175, 
which provides that every estate in 
land conveyed shall be deemed an es- 
tate in fee simple unless limited by 
express words, and § 1382, which con- 
fers on railway corporations power 
to take a fee title to land purchased 
for right of way purposes). 


46. Wadsworth Land Co. v. Pied- 
mont Traction Co., 78 S.E. 299, 162 
oan 503 [reh den 81 S.E. 996, 166 N.C. 


47. Lane v. Michigan Traction Co., 
97 N.W. 354, 135 Mich. 70. 


48. Portland Borough v. Strouds- 
burg, ete., St. Ry. Co., 21 Pa.Dist. 965. 


49. Approval of location see supra 
§§ 21, 99. < 

50. Farnum v. Haverhill & A. St. 
Ry. Co., 59 N.E. 755, 178 Mass, 300. 


51. Harvey v. Aurora, ete., R. Cox 
57 N.E. 857, 186 Ill. 283. 
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[§ 137 


VII. RIGHTS AND REMEDIES OF ABUTTING ‘OWNERS? 


[§ 137] A. In General. As elsewhere shown, ac- 
cording to the great weight of authority, the use of 
a street, when duly authorized, for the construction 
and operation of a street railroad on the surface of 
the street does not impose an additional servitude 
thereon, and an abutting owner cannot recover com- 
pensation or damages for such use.°* But the ordi- 
nary use of the street must not be interfered with 
by the construction of such road, and if the abut- 
ting owner’s access to his property is cut off or he 
is otherwise specially damaged, he may recover com- 
The street railroad company and the 
abutting owners are each entitled to the reasonable 


pensation.®4 


[By Wrtuiam A. Martin] 


rights.°¢ 


use of the street, having due regard to the rights of 


52. Construction and operation of 
street railroad as constituting. nui- 
sance see Nuisances §§ 255, 256. 


Construction of steam railroad in 
street see Railroads § 1202. 


Rights as to obstruction of street 
generally see Municipal Corporations 
§ 3484. 


53. See Eminent Domain § 171. 
54. See Eminent Domain § 171. 
55. Harrison v. Denver City Tram- 


way Co., 131 P. 409, 54 Colo. 593, 44 
L.R.A.N.S. 1164; Dulaney v. United 
R.’s, etc., Co., 65 A. 45, 104 Md. 423. 


[a] Owner’s right of access.—(1) 
The abutting owner has a right to oc- 
cupy the street in front of his prop- 
erty to take away or deliver persons 
or goods, and may occupy the street 
for such a length of time as is rea- 
sonable for such purposes, even 
though the passage of street cars is 
thereby impeded (Harrison v. Den- 
ver City Tramway Co., 131 P. 409, 54 
Colo. 5938, 44 L.R.A.N.S. 1164; Raf- 
ferty v. Central Traction Co., 23 A. 
884, 147 Pa. 579, 30 Am.S.R. 763 [foll 
Patterson vy. Pittston, 8 Kulp (Pa.) 
530]; Wagner v. Bristol Belt Line 
Ry. Co., 62 S.E. 391, 108 Va. 594, 35 
L.R.A.N.S. 1278); (2) but he has no 
right, as against a street railroad 
company, to load his drays in the 
street in a manner prohibited by law 
(Louisville Bagging Mfg. Co. v.'Cen- 
tral Pass. R. Co., 23 S.W. 592, 95 Ky. 
50, 15 Ky.L. 417, 44 Am.S.R. 203); (3) 
nor can he rightfully complain of the 
temporary interference with the ac- 
eess to his property which results 
from the tearing up of a street for the 
construction of the street railroad, 
the same being a necessary incident 
to the construction of the road (Glid- 
den y. Cincinnati, 4 OhioS.&C.P. 423, 
80 Cine.L.Bul. 213). (4) Whether a 
street cable railroad is an obstruction 
to access to abutting property is a 
question of fact, depending on the 
width of the street and the effect on 
its grade (Harrison v. Mt. Auburn 
Cable R. Co., 9 OhioDec, (Reprint) 
805, 17 Cine.L.Bul. 265); (5) and 
where the access of an abutting own- 
er is wrongfully interfered with, he 
may enjoin the unauthorized con- 
struction over only so much of the 
highway as is necessary for con- 
venient access by him or his custom- 
ers (Beekman v. Third Ave. R. Co., 43 
N.Y.S. 174, 18 App.Div. 279 [aff 47 
N.B. 277, 153 N.Y. 144]). 5 


56. Oviatt v. Akron St. R. Co., 3 
OhioDec, 252. 


57. Hussner v. Brooklyn City R. 


Co., 21 N.E. 1002, 
Am.S.R. 679. 


58. Cadwell v. Connecticut Ry. & 
Leontine Co., 80 A. 285, 84 Conn. 450, 


“Anything wrongfully done or per- 
mitted, which injures or annoys an- 


114 N.Y. 433, 11 


Cadwell v. Connecticut Ry. 
& Lighting Co., supra. 

59. Ala.—Baker v. Selma St., etc., 
Say ae So.-685, 1385 Ala. 552, 93 Am. 


Ill—Doane v. Lake St. El. R. Co., 


46 N.E. 520, 165 Ill. 510, 56 Am.S.R.. 


265, 86 L.R.A. 97 


Ind.—Mordhurst v. Ft. Wayne, etc., 
Traction Co., 71 N.E. 642, 163 Ind. 
268, 106 Am.S.R. 222, 66 L.R.A. 105. 


Iowa.—Stritesky v. Cedar Rapids, 
67 N.W. 271, 98 Iowa 373. 


Ky.—Somerset Water, etc., Co. v. 
Doyle, 107 S.W. 208, 32 Ky.L. 726. 


Mich.—Grand Rapids & I. R. Co. v. 
Heisel, 11 N.W. 212, 47 Mich. 393. 


N.Y.—Hussner v. Brooklyn City R. 
Co., 21 N.E. 1002, 114 N.Y. 433, 11 Am. 
S.R. 679; Fanning v. Osborne, 7 N.E. 
307, 102 N.Y. 441; Mahady v. Bush- 
wick R. Co., 91 N.Y. 148, 43 Am.R. 661. 


Tex.—Aycock v. San Antonio Brew- 
ing Assoc., 63 S.W. 953, 26 Tex.Civ. 
App. 341, 


Wis.—Murray Hill Land Co. v. 
Milwaukee Light, etc., Co., 86 N.W. 
199, 110 Wis. 555. 


[a] Use of unauthorized motive 
power.—The operation of cars by 
steam as a motive power, without 
right, is in the nature of a nuisance, 
and abutting owners may recover 
damages sustained by reason of the 
shaking of their buildings and the 
casting of cinders, smoke, and dust 
thereon, and interrupting the ordi- 
nary use of the street. Hussner vy. 
Brooklyn City R. Co., 21 N.E. 1002, 
114 N.Y. 433, 11 Am.S.R. 679. 


[b]. Changing grade of street.—In 
the absence of express authority, a 
street railroad company has no right 
to change the existing grade of a 
street, and when it does so, it is li- 
able for the damages suffered by an 
abutting owner. Stritesky v. Cedar 
Rapids, 67 N.W. 271, 98 Iowa 373. 


[c] Use of street for storage of 
cars.—A street cannot be lawfully 
converted into a yard for the storing 
or deposit of cars to the injury of ad- 
joining owners, and they may recover 


the others,°° and each will be liable to the other for 
injuries resulting from abuse of their respective 
The property owner has the right to in- 
sist that the street shall not be devoted to a use 
inconsistent with its purposes as a public street,°” 
and that the company shall do no unnecessary or 
unreasonable injury to others,°*® and it has very gen- 
erally been held that, where a street railroad is con- 
structed without authority of law, or is constructed 
or operated if an unlawful manner, abutting owners 
are entitled to damages for such injuries as they 
may have suffered in consequence thereof ;°® if they 
have not consented to:such use,®® or waived the 


damages for the injury. Mahady v. 
Bushwick R. Co., 91 N.Y. 148, 43 Am. 
R. 661. 


[d] Where evidence insufficient to 
show defendant committed, act com- 
plained of.—An action for damages 
by an abutting owner against a street 
railroad company for injuries caused 
by removal of earth from plaintiff's 
lot cannot be sustained where the evi- 
dence was insufficient to show that it 
was defendant who committed the 
trespass. Macdonell v. British Colum- 
bia Electric R. Co., 9 B.C. 542. 


[e] Companies liable.—An ordi- 
nary street railroad company, which 
has leased its line to a corporation 
formed for the purpose of operating 
a street railroad for the transporta- 
tion of freight, is a party to the use 
of such line for freight traffic, and is 
liable equally with such corporation 
for injury to adjacent property. Ay- 
eock v. San Antonio Brewing Assoc., 
63 S.W. 953, 26 Tex.Civ.App. 341. 


[f] Effect of release of damages. 
—Where a street railroad company is 
granted a right to construct and oper- 
ate a railroad on a certain street as. 
platted by the grantor, and the com- 
pany is to grade it without any mate- 
rial change in the natural surface, a 
release of damages in the deed does 
not release those arising from a sub- 
stantial change in the grade. Mur- 
ray Hill Land Co. v. Milwaukee Light, 
etc., Co., 86 N.W. 199, 110 Wis. 555. 


[g] Estoppel against city as op- 
erative against owner.—Where a city 
is estopped to question the legality 
of changes ina street to accommodate 
a street railway under color of city 
orders, an abutting owner should not 
be allowed damages for resulting in- 
jury on the theory that the work was 
unlawful and created a nuisance. 
O’Leary v. Metropolitan St. Ry. Co., 
123 P. 746, 87 Kan. 22 [reh den 125 P. 
15, 87 Kan. 526]. See Watson v. Fair- 
mont, ete., R. Co., 39 S.E. 193, 49 Ww. 
Va. 528 (when a person or corpora- 
tion is authorized by the legislature 
by an express statute to do an act, or 
by the council of a city or town to. 
which the power to authorize it has 
been delegated by a legislative act, 
such person or corporation cannot be 
regarded as committing a nuisance in 
the execution of such act, nor pro- 
ceeded against merely on the theory 
that it is a nuisance, either at law or 
in equity). 

Recovery of present and prospec- 
id damages see Eminent Domain § 


60. Grand Rapids & I. R 


Vv. 
Heisel, 11 N.W. 212, 47 Mich. 


Coe 
393. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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right to recover the damages sustained.*1 And this 
right of action exists although the fee of the street 


is in the city.®? 


Interference with maintenance and operation. If 
the rerouting of a street car line by a city, so as to 
require a change of cars where none was formerly 
required, would not prevent efficient service on the 
line, and subserves the interest of the general pub- 
lic, property owners abutting thereon cannot enjoin 
the rerouting because of any depreciation in the val- 
ue of their property caused thereby.®? 


[§ 138] B. Actions for Damages. 
an action by an abutting owner to recover for in- 
juries sustained by him by the unauthorized con- 
struction and operation of a street railroad in a 
street on which his property abuts, 
up as a defense that the road is liable to abatement 


61. Somerset Water, etc., Co. v. 
Doyle, 107 S.W. 208, 32 Ky.L. 726 (an 
abutting owner is not prevented from 
recovering from a_ street railroad 
company for injury to his property 
through an excavation made in the 
street in the construction of the line 
because, when he acquired the prop- 
erty, he knew that the line was to be 
constructed, and because he did not 
object to the excavation until it was 
nearly completed, no waiver of his 
right to recover being shown). 


62. Mahady v. Bushwick R. Co., 91 
N.Y. 148, 43 Am.R. 661. 


63. Heidegger v. Metropolitan St. 
Ry. Co., 126 S.W. 990, 142 Mo.App. 335. 


64. Doane v. Lake St. El. R. Co., 
46 N.E. 520, 165 Il]. 510, 56 Am.S.R. 
265, 36 L.R.A. 97 [aff 60 Ill App. 471]. 


65. See Birmingham Ry., Light & 
Power Co. v. Long, 61 So. 11, 7 Ala. 
App. 567 (holding the complaint suf- 
ficiently to describe the property in 
question, and to allege the duty owing 
by defendant and a damage different 
in kind from that suffered by the 
general public aS a proximate conse- 
quence of the alleged wrong, and the 
injury to plaintiff's means of ingress 
and egress, whereby his property was 
damaged or injured). 


Pleading damages generally 
Damages §§ 300-321. 


66. See cases infra this note. 


. [a] To show authority to operate. 
—Where a street railway company 
ran its feed wires through the trees 
of an abutting landowner without 
leave or license of the owner, it was 
held that, if this act was to be justi- 
fied on the ground that the company 
was acting in the exercise of rights 
granted to it by the public, such a 
grant ought to have been adduced by 
defendant. Bathgate v. North Jersey 
St. R. Co., 70 A, 132, 75 N.J.Law 763. 


[b] So show defective construc- 
tion.—In an action by a landowner for 
damages to a building alleged to have 
been caused by defendant street cars 
running over broken place in rails, 
the burden of proof was on plaintiff 
to show that the damages which they 
sustained were due to the defect in 
defendant’s railroad tracks and the 
operation of the cars over the same. 
Egan v. United Rys. Co. of St. Louis, 
(Mo.App.) 227 S.W. 126. 


Burden of proof as to damages gen- 
erally see Damages § 322. é 

67. See cases infra this note. 

[a] To show authorized construc- 
tion.—In an abutting owner’s action 


against a street railroad company for 
damages for the lowering of the 


see 
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validity.°4 


Maintain. 
In defense to 


it cannot be set | ages.®° 


street grade, evidence is admissible to 
show whether the work was done in 
front of plaintiff’s house before or 
after the passage of an ordinance re- 
quiring the work to be done. Ickes v. 
Ambridge, L. & BE. St. Ry. Co., 93 A. 
488, 247 Pa. 392. 


[b] To show protest against con- 
struction.—Where, in an action to re- 
cover damages for the maintenance 
and operation of defendant’s elevated 
railroad in front of plaintiffs’ prem- 
ises, it is set up as a defense that 
plaintiffs steod by during the con- 
struction of the road without object- 
ing or interfering to prevent.it, plain- 
tiffs are properly allowed to prove 
that when defendant began to build 
its road it went into the vaults of 


their building, and put posts there, 


and that they protested. Taber v. 
New York, El. R. Co., 11 N.Y.S. 584, 
58 N.Y.Super. 579 [aff 32 N.E. 649, 
134 N.Y. 615]. 


[ec] To show diminution in rental 
value.—In an action against an ele- 
vated railroad for damages to an 
abutting property owner, evidence 
that since the building of the road the 
trade and business of the street on 
which it was erected have fallen off, 
and that the current of custom has 
largely lessened in volume _ and 
changed in character, is admissible as 
showing a reason for the decrease in 
the rental value of the _ property. 
Drucker v. Manhattan R. Co., 12 N.E. 
568, 106 N.Y. 157, 60 Am.R. 437. 


[d] To show deterioration in val- 
ue of property.—In an action against 
a street railroad company for inju- 
ries to abutting property by an exca- 
vation in the street, evidence as to 
the probability of plaintiff having to 
build a retaining wall because of the 
excavation is proper on the issue of 
whether plaintiff's property had de- 
teriorated in. value and the amount of 
such deterioration. Birmingham Ry., 
Light & Power Co. v. Long, 61 So. 11, 
7 Ala.App. 567. 


Admissibility of evidence as to 
damages generally see Damages §§ 
336-338. 


68. U.S.—Ranken v. St. Louis, etc., 
R. Co., 98 F. 479. 


Ill.—Stewart v. Chicago General St. 
Ry. Co., 46 N.E. 765, 166 Ill. 61 [aff 58 
Tll.App. 446]; Doane v. Lake St. Ele- 
vated R. Co., 46 N.E. 520, 165 Ill. 510, 
56 Am.S.R. 265, 36 L.R.A. 97 [aff 60 
Tll.App. 471]. 


Kan.—Nuttle v. Wichita R. & Light 
Co., 256 P. 128, 123 Kan. 517; O’Leary 
v. Metropolitan St. Ry. Co., 123 P. 746, 
87 Kan. 22 [reh den 125 P. 15, 87 Kan. 
526]; State v. Parsons St. Ry. & Elec- 
trical Co., 105. P. 704, 81 Kan. 430, 28 


Pleadings and evidence. 
ings,°> and burden of proof,®* and admissibility®? 
of evidence in actions for damages generally apply 
in actions by abutting owners to recover damages 
resulting from the unauthorized construction or op- 
eration of street railroads in front of their premises. 


[§ 139] C. Actions. for Injunctions—1l. Right To 
If a street railroad company has been 
legally vested with authority to lay out a railroad 
in a street, abutting owners are not in any event 
entitled to an injunction to prevent its construc- 
tion,°® the remedy, if any, being by action for dam- 
On the other hand, although the rule seems 
to be otherwise in some jurisdictions,’° it has else- 
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as a nuisance; defendant, having availed itself of 
the grant of authority, is estopped to question its 


Rules governing plead- 


L.R.A.N.S, 1082. 


Minn.—International Lumber Co. v. 
American Suburbs Co., 137 N.W. 395, 
119 Minn. 77. ; 


Ohio.—Taphorn v. Marietta & C. R. 
Co., 6 OhioDec. (Reprint) 420. 


Pa.—Hannum vy. Media, etc., EHlec- 
tric R. Co., 70 A. 847, 221 Pa. 454. 


[a] Switches.—Where a_ street 
railroad company is authorized to 
construct and operate its road in a 
street, an abutting owner cannot en- 
join the construction and operation of 
a switch which is an essential reg- 
uisite to the operation of the road, 
because of the noise attendant on its 
operation, as this is-simply one of 
the inconveniences which inevitably 
attend the establishment of a resi- 
dence in a city where street railways 
are lawfully permitted to construct 
and operate their transportation fa- 
cilities. Nuttle v. Wichita R. & Light 
Co., 256 P. 128; 123. Kan. 517. 


69. .State v. Parsons St. Ry. & 
Electrical Co., 105 P. 704, 81 Kan. 430, 
28 L.R.A.N.S. 1082; Taphorn  v. 
Marietta & C. R. Co., 6 OhioDec. (Re- 
print) 420. 


Right to damages see supra § 138. . 
70. See cases infra this note, 


[a] In T[llinois it has been heid 
that (1) where the use of a street for 
construction and operation of an ele- 
vated railroad has not been legally 
authorized, the only remedy therefor 
is an information in chancery filed by 
the attorney-general or the state’s at- 
torney in the name of the people, or a 
bill for injunction brought by the 
city. Doane v. Lake St. Elevated R. 
Co., 46 N.E, 520, 165 Ill. 510, 56 Am. 
S.R. 265, 36 L.R.A. 97. But see Gen- 
eral Electric Ry. Co. v. Chicago, I. & 
L. Ry. Co., 98 F. 907 (an abutting 
property owner, who would suffer a 
special and irreparable injury from 
the construction and operation of a 
street railroad upon the street under 
an ordinance alleged to be invalid, 
may invoke equitable relief by injunc- 
tion). (2) “The abutting property 
owner having a complete remedy at 
law, a court of equity will not, upon 
his allegation that the ordinance au- 
thorizing the construction is illegal, 
enjoin the defendant from proceed- 
ing until the question of illegality can 
be litigated and determined, but will 
remit him to his action at law.” 
Doane v. Lake St. Elevated R. Co., 46 
N.E. 520, 165 Ill. 510, 522, 56 Am.S.R. 
265, 36 L.R.A. 97 [aff 60 Ill.App. 471]. 
(3) “To hold otherwise would be to 
render impracticable the building and 
operation of street car lines under our 
statute. While such improvements 
are owned and operated by private in- 
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where been very generally held that the construe- 
tion and operation of a street railroad on a public 
street or highway, without authority of law, or in 


dividuals or corporations, the use of 
the streets is public and not private, 
and upon that theory alone they are 
permitted to be constructed in the 
streets, and it will not be denied that 
in large and populous communities 
they are of great public utility, if not 
a public necessity. While, therefore, 
the private owner is entitled to have 
all his property rights fully pro- 
tected, that right should be accorded 
him, if possible, by a remedy which 
will not unnecessarily injure others 
and render impossible the construc- 
tion and operation of necessary facili- 
ties for public travel.” Doane _ v. 
Lake St. Elevated R. Co., 46 N.E. 520, 
165 Ill. 510, 522, 56 Am.S.R. 265, 36 
L.R.A. 97 [aff 60 Ill.App. 471]. 


[b] In New Jersey (1) it has been 
held that a trolley railway track, laid 
- in accordance with the direction of a 
special ordinance claimed to be 
illegal, will not be enjoined from op- 
eration because its location works in- 
convenience and injury to the abut- 
ting owners, since, if the municipal- 
ity has so unreasonably appropriated 
the divisions of the highway as to 
injure abutting owners, their remedy 
is not in equity, but in the courts of 
law which supervise inferior juris- 
dictions, Budd v. Camden Horse R. 
Co., 48 A. 1028, 61 N.J.Eq. 543 [aff 52 
A. 1130, 638 N.J.Eq. 804]. (2) And 
that an abutting owner, although 
Owning title to the center of the 
street, cannot maintain a suit in 
equity to compel the removal of a 
street railroad-switch from the street, 
on the theory that it was so laid 
without authority, since, if such were 
the fact, he has an adequate remedy 
at law by ejectment. St. Columba’s 
Church v. North Jersey St. R. Co., 
(Ch.) 70 A. 692. 


71. Cal.—City Store v. San Jose- 
Los Gatos Interurban R. Co., 88 P. 
977, 150 Cal. 277; Reynolds v. Presi- 
ge etc., R. Co., 81 P. 1118, 1 Cal.-App. 


Conn.—State v. Hartford St. Ry Co;, 
+56 A. 506, 76 Conn. 174. | 


Kan.—Foulke vy. Wichita R. & Light 
Co., 203 P. 919, 110 Kan. 195; Longe- 
necker v. Wichita R. & Light Co., 102 
P. 492, 80 Kan. 413;, Street Ry. Co. 
v. Nave, 17 P. 587, 38 Kan. 744, 5 Am. 
S.R. 800. 


La.—Tilton v. New Orleans City R. 
Co., 35 La.Ann. 1062. 


Me.—Percy v. Lewiston, A. & W. St. 
Ry., 93 A. 48, 113 Me. 106. 


Mich.—Kennedy v. Detroit R. Co., 
66 N.W. 495, 108 Mich. 380. 


Minn.—International Lumber Co. 
v. American Suburbs Co., 137 N.W. 
395, 119 Minn. 77. Compare Newell 
v. Minneapolis, ete., R. Co., 27 N.W. 
839, 35 Minn. 112, 59’ Am.R. 303 (where 
railroad company is in possession, so 
far as necessary for the purposes of 
its railway, of a street with the sanc- 
tion of the public authorities, the 
owner of the soil of the street is not 
in a position to object that defendant, 
in its use of the streets and operation 
of its railway, is acting ultra vires). 


Miss.—Meridian Light & Ry. Co. y. 
Slaughter, 53 So. 952, 98 Miss. 420. 


Mo.—Swinhart v. St. Louis, ete., R. 
Co., 105 S.W. 1048, 207 Mo. 423. 


N.Y.—Beekman v. Third Ave. R. 
€o., 47 N.E. 277, 153 N.Y. 144: Ban- 
ning v. Osborne, 7 N.E. 307; 102 N.Y. 
441; Henning v. Hudson Valley R. 
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Co., 85 .N.Y.S. 1111, 90 App.Div. 492; 
Beekman v. Third Ave. R. Co., 43 
N.Y.S. 174, 18 App.Div. 279 [aff 47 
N.E. 277, 153 N.Y. 144]: Irvine v. 
Atlantic Ave. R. Co., 42 N.Y¥.S. 11038, 
10 App.Div. 560; Matter of Brooklyn 
Rapid Transit Co., 27 Hun 103, 62 
How.Pr. 404; Callahan Estate v. In- 
terborough Rapid Transit Co., 152 
N.Y.S. 967, 90 Misc. 79 [rev 153 N.Y.S. 
770, 168 App.Div. 81]; Bradley v. 
Degnon Contracting Co., 140 N.Y.S. 
825, 80 Misc. 90 [aff 141 N.Y.S. 852, 
157 App.Div. 237]; Webb v. Forty- 
Second St., etc., R. Co., 102 N.Y.S. 762, 
52 Misc. 46; McClean v. Westchester 
Blectric R. Co., 55 N.Y.S. 556, 25 Misc. 
383; Merriman v. Utica Belt Line St. 
R. Co., 41 N.Y.S. 1049, 18 Misc. 269. 


Ohio.—Chambers v. Cleveland, etc., 
Tract. Co., 27 OhioCir.Ct. 193. 


Pa.—Breen v. Pittsburg, 
Co., 69 A. 1047, 220 Pa. 612; 
v. Media, etc., Electric R. Co., 49 A. 
789, 200 Pa.St. 44 [rev 8 Del.Co. 91]; 
Mory v. Oley Valley R. Co., 48 A. 971, 
199 Pa. 152; Van Voorhis v. Pitts- 
bureh & Ce St.) Ry. -Co.,. t3.Pa. Dist: 
719; Philadelphia, etc., R. Co. v. Phila- 
delphia, ete., Pass. R. Co., 6 Pa.Dist. 
487; Potts v. Quaker City R. Co., 2 
Pa.Dist.) 200, 12° Pa.Co.. 593;  Tolly v: 
PIttsburenelc., bys Cols GsPa. Conn: 
Dilley v. Wilkesbarre, etc., Pass. R. 
Co., 6 Kulp 503; Clark v. Second & T. 
St. Passenger R. Co., 3 Phila. 259; 
Faust v. Passenger R, Co., 3 Phila. 
164. Compare Minnich v. Lancaster, 
ete., R. Co., 10 Pa.Dist..126, 24 Pa.Co. 
312 (holding that, if there is a vari- 
ance from the: charter route of an 
electric railroad greater than is nec- 
essary, or the charter itself is open 
to objection, the commonwealth alone 
can raise the question, and not an 
abutting owner). 


Wis.—City of Milwaukee v. Mil- 
waukee Hlectric Ry. & Light Co., 180 
N.W. 339, 181 N.W. 821, 173 Wis. 400, 
13 A.L.R. 802; Schuster v. Milwau- 
kee Hiectric Ry. & Light Co., 126 N. 
W. 26, 142 Wis. 578; Allen v. Clausen, 
90 N.W.. 181, 114 Wis. 244; Linden 
Land.Co. v. Milwaukee Electric R., 
ete., Co., 83 N.W. 851, 107 Wis. 493. 


See:Baker v. Selma St., etc., Co., 
33 So. 685, 135 Ala. 552, 93 Am.S.R. 
42 (recognizing rule). 


[a] Brection of poles and wires.— 
(1) The owner of land fronting on a 
city street may maintain in a proper 
ease a bill for an injunction to re- 
strain a street railway company from 
erecting along the street and in 
front of his property poles and wires 
for the operation of the trolley sys- 
tem of electric movement of cars, 
where by its charter it is restricted 
exclusively to the use of horse pow- 
er, and this is so although a statute 
in violation of a constitutional pro- 
hibition against amendment of corpo- 
ration charters assumes to give the 
company the power to change its mo- 
tive power to electricity. Watkin v. 
West Philadelphia Passenger Ry. Co., 
11 Pa.Co. 648. (2) Abutting owners 
have a standing in equity to restrain 
the company from erecting such poles 
and stringing its feed wires, on the 
authority of the municipality alone, 
along a street other than that of its 
charter route for the purpose of op- 
erating its railway along the charter 
route. Van Voorhis v. Pittsburgh & 
Gist Ris, Coy 1S: Pa. Daskaig: 


[b] Laying of track on side of 
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an unlawful manner, is a public nuisance, which any 
abutting owner who suffers a special injury may sue 
to enjoin,’? although he has no title to any part of 


street (1) instead of in the centre 
may be enjoined by abutting property 
owners suffering special injuries 
thereby. Longenecker v. Wichita R. 
& Light Co., 102 P. 492, 80 Kan. 413; 
Kennedy v. Detroit R. Co., 66 N.W- 
495, 108 Mich. 390. (2) “The right 
which such a property owner has of 
access to his premises from the street 
includes not only his own right to un- 
obstructed passage into and out of 
his barn but the right of unobstructed 
accessibility to patrons who may 
come and go and who may need, with- 
out inconveniencing others, to stop 
for brief periods in the street in front 
of the barn.” ‘Longenecker vy. Wichita 
R. & Light Co., supra. 


[ec] Loop.—A property owner is 
entitled to a temporary injunction 
against a street railroad company, en- 
joining it from constructing a loop 
on land adjoining his property, where 
the company was not. authorized by 
its franchise to do so, and the city 
had refused permission to do so, and 
the building of the loop would dam 
the water in the street and cause the 
flooding of plaintiff's basement, and 
would also interfere with his ingress 
and egress. Foulke v. Wichita R. & 
Light Co., 203 P. 919, 110 Kan. 195. 


{d] Sidings.—The owner of prop- 
erty abutting on a public street may 
sue to enjoin the unauthorized con- 
struction and maintenance by a street 
railway company of a siding track 
for its cars. on the opposite side of 
the street. Irvine v. Atlantic Ave. R. 
Co., 42 N.Y.S. 1103, 10 App.Div. 560. 


[e] Structure for stosage of cars. 
—A street railway company cannot 
lawfully erect an elevated structure 
in a street for the storage of its cars 
or accommodation of its frainmen to 
the injury of an abutter, and he may 
enjoin such use of the street. Wald- 
muller v. Brooklyn Elevated R. Co., 
58 N.Y.S. 7, 40 App.Div. 242. 


{f] Turnouts.—A property owner 
who would suffer special damage by 
reason of the construction of an un- 
authorized turnout by a street railway 
company which was to be used for 
switching is entitled to an injunction. 
Percy v. Lewiston, A. & W. St. Ry., 93 
A, 43, 113 Me. 106. 


{g] Use of steam as motive power, 


—Where a street railroad company, 


without authority of law, uses steam 
as a motive power for running its 
cars and trains, an abutting owner is 
entitied to an injunction for such uses 
Tilton v. New Orleans City R. Co., 35 
La.Ann. 1062. 


{[h] Noncompliance with order as 
to placing of elevated structure col- 
umns.—Noncompliance of a_ street 
railway company with a certificate of 
the publie service commission as to 
placing columns in relocating its ele- 
vated structure is subject to restraint 
by injunction at the instance of an 
abutting property owner. Callahan 
Estate v. Interborough Rapid Transit 
Co., 152 N.Y.S. 967, 90 Mise. 79 [rev 
153 N.Y.S. 770, 168 App.Div. 81]. 


[i] Alternative judgment for in- 
junction or damages.—Where damage 
to plaintiff from the operation of a 
Y by a street railroad company is 
shown, the court can render a judg- 
ment restraining continuance of the 
nuisance unless damages are paid. 
Davis v. International Ry. Co., 152 
N.Y.S. 88, 89 Mise. 489 [aff 154 N.Y.S. 
1118, 169 App.Div. 968]. u 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the street itself.7* And it is not necessary that he 
show that the benefits from the railroad will not off- 
set the injuries resulting from the unauthorized con- 
struction and operation of the road.7* <A city in its 
proprietary capacity as owner of lots is entitled to 
an injunction like any other owner.7* Inadequacy 
of the remedy at law by reason of the difficulty of 
estimating the amount of damages suffered, it is 
said, is a sufficient ground why a court of equity 
should take cognizance of the question.7> Never- 
theless, an abutting owner is not entitled to an in- 
junction against the unauthorized construction and 
operation of a street railroad unless he has suffered 
special injury.7® And it has been held that, while 
an injunction may be granted abutting owners to 
prevent construction of a street railway under an 
invalid ordinance and franchise, a further injunc- 
tion to prevent the company from accepting an in- 
valid ordinance and franchise will not be granted, 
as the rights of the abutting owners are fully pro- 
tected by the injunction forbidding the company 
to enter upon the street on which their property 
abuts;77 and that the mere grant of consent by the 
local authorities to the building and operation of a 
street railroad does not constitute irreparable injury 
to abutting property, so as to entitle an owner to 
maintain a suit to enjoin such action.78 And in 
accordance with prineiples governing injunctions in 
actions generally,’® it has, been held that, although 
the construction and operation of an additional track 
was not authorized, the court might, on condition 
that the company pay damages sustained by plain- 
tiff, an abutting owner, refuse an injunction to com- 
pel removal of the track, where for a long period 


72. Fanning v. Osborne, 7 N.E. 307, 
102 N.Y. 307; Henning v. Hudson Val- 
ley R. Co., 85 N.Y.S. 1111, 90 App.Div. 
492; Irvine v. Atlantic Ave. R. Co., 42 
N.Y.S. 1008, 10 App.Div. 560; Merri- 
man v. Utica Belt Line St. R. Co., 41 


80 Kan. 413. 
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in the center, of the street, inflicts a 
special injury on him. 
v. Wichita R. & Light Co., 102 P. 49, 
(2) An owner of prop- 
erty abutting upon a street in which 
an individual, or association of indi- 


[60 C.J.] 251 


of time plaintiff had made no objection, and where 
the damage to defendant and to the public caused 
by the removal of the track would be greatly in 
excess of the damage to plaintiff by the discontinu- 
ance thereof.®° 


[§ 140] 2. Defenses. It is a good defense to an 
action by an abutting owner to enjoin the construc- 
tion and operation of a street railroad that he con- 
sented thereto,*! or that he stood by and made no 
objection when the railroad was constructed and 
where large sums of money were expended in so do- 
ing;** but consent to construction and operation of 
a street railroad will not estop him from objection 
to other construction which will constitute the im- 
position of an additional burden on the street or 
highway, such as a switch.8* And this is so al- 
though the switch is necessary to the operation of 
the main line,*? and although the power is conferred 
upon the company to lay switches by its charter and 
by the franchise granted by the local authorities ;*° 
and it has similarly been held that acquiescence in 
the use of two tracks of an elevated road for a long 
period of time does not affect the abutting owner’s 
right to object to a third track.*® Delay in bringing 
suit to enjoin construction of a street railroad does 
not amount to- laches where it is caused by negotia- 
tions of the parties to avoid litigation;8? nor does 
mere delay alone within the statutory period for 
relief at law bar the abutting owner to the right 
of an injunction;®® nor is the right barred by lach- 
es where the suit for injunction was commenced 
within two weeks after the work of construction be- 
gan, and where the owner had no knowledge before 
that time that the work was about to commence.®? 


the facts shown do not bring the case 
within the rule). Compare Isom v. 
Low Fare R. Co., 29 OhioCir.Ct. 583 
(the fact that enjoining the construc- 
tion of a street railroad, at the suit 
of an individual owner of property 


Longenecker 


N.Y.S. 1049, 18 Misc. 269. 


73. McClean v. Westchester Elec- 
tric R. Co., 55 N.Y.S. 556, 557, 25 Misc. 
383. 


“Tf it is held that an abutting own- 
er’s right to challenge such an inva- 
sion is limited by questions of bal- 
anced or resulting loss or gain, the 
power lodged in administrative offi- 
cers having the control of streets 
would be a continuous menace to 
property.” McClean v. Westchester 
Electric Ry. Co., supra. | 


74. City of Milwaukee v. Milwau- 
kee Electric Ry. & Light Co., 180 N.W. 
339, 181 N.W. 821, 173 Wis. 400, 13 
A.L.R. 802. ; 


75. Bradley v. Degnon Contracting 
Co., 140 N.Y.S. 825, 80 Misc, 90 [aft 
141 N.Y.S. 852, 157 -App.Div. 237]. 
See generally Injunctions §§ 31, 40. 


76. Baker v. Selma St., etc., R. Co., 
33 So. 685, 185 Ala. 552, 93 Am.S.R. 
42: City Story v. San Jose-Los Gatos 
Interurban R. Co., 88 P. 977, 150 Cal. 


277; Denver, etc., R. Co. v. Denver 
City R. Co., 2 Colo. 673;, Black v. 
Brooklyn Heights R. .Co., 53 N.Y.S. 


312, 32 App.Div. 468. 


[a] What constitutes special in- 
jury.—-(1) The obstruction of the 
right of a livery barn owner tempo- 
rarily to use the street in front of 
his premises to stand horses, or for 
the storage of vehicles, or for patrons 
who may need to stop for brief peri- 
ods, by the wrongful ‘location of a 
railway track at the side, rather than 


viduals, has constructed and is main- 
taining a street railway, without leg- 
islative authority, which renders the 
street unsafe and dangerous for teams 
and vehicles of the abutting owner 
and others using the same and great- 
ly injures his business and depre- 
ciates the value of his property, sus- 
tains a special injurv from the opera- 
tion of the railway justifying the in- 
terference of equity, whether or not 
he has any title or interest in the fee 
of the street. Fanning v. Osborne, 7 
N.E. 307, 102 N.Y. 441. 


77. Linden Land Co. v. Milwaukee 
Electric R., etc., Co., 88 N.W. 851, 107 
Wis. 493. 


78. Seccomb v. Wurster, 83 F. 856. 
79. See Injunctions § 64. 


80. Knoth v. Manhattan R. Co., 96 
N.Y.S. 844, 109 App.Div. 802 [aff 79 
N.E. 1015, 187 N.Y. 243]. See Potter 
vy. Saginaw Union St. R. Co., 47 N.W. 
217, 83 Mich. 285, 10. L.R-A. .176 
(where the injury is remote, and the 
damages apprehended disproportion- 
ate to the loss which must be entailed 
upon defendant by a perpetual injunc- 
tion, it should not be granted. It is 
not every case of injury to real es- 
tate of a permanent character that 
equity will enjoin, and the court will 
look to all the facts and circum- 
stances, and grant or withhold relief 
as the justice or equity of the case 
may require); Schuster v. Milwau- 
kee Electric Ry. & Light Co., 126 N. 
W. 26, 142 Wis. 578 (which apparent- 
ly recognizes the rule but holds that 


abutting on the street affected, will 
work a hardship upon the public will 
not suffice to defeat such owner of his 
legal right). 


81. Heimburg v. Manhattan R. Co., 
45 N.Y.S. 999, 19 App.Div. 179 [aff 56 
N.E. 899, 162 N.Y. 352]; Chambers. v. 
Cleveland, etc., Traction Co., 27 Ohio 
Cir.Ct: 198; Meixell v. Northampton 
Cent. R. Co., 7 North:Co. (Pa.) 274. 


82. Tilton v. New Orleans City R. 
Co., 35 La.Ann, 1062. 

83. Chambers v. Cleveland, ete., 
Traction Co., 27 OhioCir.Ct. 193, 

84. Chambers v. Cleveland, ete., 
Traction Co., supra. 

85. Chambers v. Cleveland, etc., 


Traction Co., supra. 


86. Roosevelt v. New York El. R. 
Co,, 111, N.Y.S. 440, 58 Misc. 463. See 
Swinhart v. St. Louis, ete., R. Co., 105 
S.W. 1043, 207 Mo. 423 (the mere fact 
that abutting owners remain silent 
for two years while a street railway 
company unlawfully constructs and 
operates a railroad in a street does 
not estop them from disturbing the 
company’s possession). 


87. Callahan Hstate v. Interbor- 
ough: Rapid Transit .Co., 152 N.Y.S. 
967, 90 Mise. 79 [rev 153 N.Y.S. 770, 
168 App.Div. 81]. 

88. Schuster v. Milwaukee Electric 
Ry. & Light Co., 126 N.W. 26, 142 Wis. 
578. 


89. Beekman v. Third Ave. R. Co., 
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[§ 141] 3. Parties. Two or more owners, who 
will be similarly affected by the construction of a 
street railroad without authority of law in the street 
on which their property abuts, may unite in an ac- 
tion to enjoin the construction,®® where it would 
do common injury to them independent and differ- 
ent from what the public suffers.°' But it has been 
held that one owner cannot maintain an action to 
enjoin the construction on behalf of himself and 
all abutting property owners, since they have no 
common or general interest.°? And to a suit by 
property owners on a street to prevent the construc- 
tion of a street railroad thereon, other property own- 
ers who consented to such building are not neces- 
sary parties.°? So it has been held that the city is 
not a proper party to an action by a property owner 
to enjoin the unauthorized construction of a street 
railroad,®* although the lack of authority to con- 
struct results from the invalidity of the grant by 
the city of a franchise for such construction.®°® A 
reservation by a grantor of damages to the prem- 
ises conveyed, caused by the construction and opera- 
tion of an elevated railroad in the street on which 
the premises abut, does not establish any trust re- 
lation between the grantor and the grantee, and 
therefore the grantor is not entitled to be made a 
party in an action by the grantee against the com- 
pany to recover such damages.®® 


[§ 142] 4. Pleadings, Evidence, 
bill or complaint by an abutting 
the construction and operation of 


and Decree. A 
owner, to enjoin 
a street railroad 
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on a street. upon which his property abuts, must al- 
lege that the construction and operation is without 
authority of law,®7 that it constitutes a public nui- 
sance,?® and that complainant will suffer special 
injury different from that sustained by the general 
public.°® In accordance with general principles else- 
where considered,! the fact that plaintiff has prayed 
for more relief than he is entitled to does not pre- 
clude an award of such part thereof as is warranted 
by the pleadings and proof.? 


Pleading and proof. In accordance with rules 
governing actions for injunctions generally,* the 
pleadings and proof in actions for injunctions of 
this nature must correspond, and a material vari- 
ance is fatal to a recovery.* 


Evidence. To authorize the issuance of an injunc- 
tion in an action of the character under considera- 
tion, complainant must show that the construction 
and operation of the road would constitute a public 
nuisance,® and that complainant would suffer spe- 
cial injury different in kind from that sustained by 
the general public. But it has been held that when 
lack of authority to construct the road is alleged, 
the burden is then on the company to show its au- 
thority.’ Where plaintiffs contend that the county 
authorities have not given their consent for the rail- 
way company to appropriate that part of the public 
road of the county between two cities, and that 
therefore it will be impossible for the company to 
construct and operate a continuous road as con- 
templated, evidence that, if there should be any 


43 N.Y.S. 174, 13 App.Div. 279 [aff 47 
N.E. 277, 153 N.Y. 144]. 


90. Linden Land Co. v. Milwaukee 
Electric Ry. & Light Co., 83 N.W. 851, 
107 Wis. 493. 


91. Atchison St. Ry. Co. v. Nave, 
17 PB. 587, 38 Kan. 744, 5 AmsS.R. 800. 


g2. Linden Land Co. v. Milwaukee 
Electric Ry. & Light Co., 83 N.W. 851, 
107 Wis. 493. But see Glidden v. Cin- 
cinnati, 4 OhioS.& C.P. 423, 30 Cinc.L. 
Bul. 213 (one or more property own- 
ers may sue for an injunction on be- 
half of others situated on the same 
street, but property owners on dif- 
ferent streets cannot unite in the 
same action). 


93. Thompson v. Schenectady R. 
Co., 124 F. 274, 280 (“It would be as 
reasonable to contend that all the in- 
habitants of the city should be par- 
ties’). f 

94. Beekman v. Third Ave. R. Co., 
43 N.Y.S. 174, 13 App.Div. 279 [aff 47 
N.E. 277, 153 N.Y. 144]. 


95. Beekman v. Third Ave. R. Co., 
supra. 


$6. Shephard v. Metropolitan Hle- 
vated R. Co., 31 N.Y.S. 537, 82 Hun 
527 [aff 42 N.E. 726, 147 N.Y. 685, and 
rearg den 42 N.E. 726, 147 N.Y. 713]. 


97. Hogencamp v. Paterson Horse 
R. Co., 17 N.J.Eq. 83; Mangan v. Tex- 
as Transp. Co., 44 S.W. 998, 18 Tex. 
Civ.App. 478. 


[a] Conclusions of pleader insuf- 
ficient.—The facts which would nega- 
tive the public use for which the 
charter and franchise were granted, 
and clearly show that the use intend- 
ed is private, should be specifically 
averred before a company can be pro- 
hibited by law from exercising the 
rights granted it by the proper au- 


thorities; an allegation that the road 
is solely for private use is insuffi- 
cient as it is merely a conclusion of 
the pleader. Mangan ov. Texas 
Transp. Co., 44 S.W. 998, 18 Tex.Civ. 
App. 478. 


98. Baker v. Selma Street & Subur- 
ban Ry. Co., 33 So. 685, 185 Ala. 552, 
93 Am.S.R. 42; Hogencamp v. Pater- 
son Horse R,. Co., 17 N.J.Eq. 88. 


99. Baker v. Selma Street & 
Suburban Ry. Co., 33 So. 685, 185 Ala. 
552, 93 Am.S.R. 42; City Store v. San 
Jose-Los Gatos Interurban Ry. Co., 
88 P. 977, 150 Cal. 277; Hogencamp v. 
Paterson Horse R. Co., 17 N.J.Eq. 83. 


1. See Equity § 857. 


2. Younkin v. Milwaukee Light, 
etc., Co., 98 N.W. 215, 120 Wis. 477. 


[a] Rule applied.—Where, in a 
suit by owners of property abutting 
on a street against a street railroad 
company, the relief sought is the 
abatement of such use of the street, 
and the removal of all tracks, ete., 
but it appears that the operation of 
the road is lawful save in so far a's it 
cast an additional burden on the fee 
because of the operation of an in- 
terurban service, plaintiffs are enti- 
tled to an abatement of such addi- 
tional servitude, notwithstanding they 
have prayed for an abatement of the 
road in its entirety. Younkin v. Mil- 
waukee Light, etc., Co., 98 N.W. 215, 
120 Wis. 477. 


3. See Injunctions § 577, 


4 Kennedy v. Mineola, etc., Trac- 
tion,Co., °7T1 NE, 102,78 INGY. 608s 
Benedict v. Seventh Ward R. Co., 5 
N.Y.S. 406, 51 Hun 111. 


fa] _ Thus (1) where the ground 
for injunction alleged is that plaintiff 
owned the fee in the street and that 
the trespass complained of was to 


his rights as owner, he cannot recov- 
er on the theory that as a mere abut- 
ter, conceding the title to the fee in 
the highway not to be in him, he was 
entitled to an injunction as against 
a railroad built in violation of law. 
Kennedy v. Mineola, ete., Traction 
Cos, CTL IN-BE ALO2F ERTS NS Yee 0 Se, Cah 
So where, in an action to restrain a 
street car company: from laying its 
tracks in a public street, the only 
ground alleged is that the constitu- 
tional and statutory consents have 
not been obtained, plaintiffs are not 
entitled to recover upon the theory 
that defendant is a trespasser upon 
land owned by them in the street. 
Benedict v. Seventh Ward R. Co., 5 
N.Y.S. 406, 51 Hun 111. 


5. Baker v. Selma St., etc., R. Co., 
: So. 685, 185 Ala. 552, 93 Am.S.R. 


6 Baker v. Selma St., etce., R. Co., 
supra; International Lumber Co. v. 
American Suburbs Co., 1837 N.W. 395, 
LP9tMinn «CC: 


[a] Evidence held sufficient to 
show special injury.—International 
Lumber Co. v. American Suburbs Co., 
137 N.W. 395, 119 Minn. 77. 


7 Curry v. Pittsburgh, H. B. & N. 
Cu. Ry. Co, 96" Ac 8212 251: Par a20n 
Hannum v. Media, etc., Electric R. 
Co., 49 A. 789, 200 Pa. 44. 


[a] Requisites and sufficiency of 
evidence.—In a suit to enjoin a street 
railway company from constructing 
a power transmission line along an 
alley in front of plaintiff’s property, 
the burden was on defendant to show 
not only an ordinance authorizing it 
to construct such line, but authority 
from the commonwealth, designated 
in its charter or in extensions to its 
charter route. Curry v. Pittsburgh, 
HB. & Ni Co oRy.-Gor, 96.4. 821 2 bi 
Pa. 340. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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difficulty in obtaining the consent of the county 
authorities the company could and would acquire 
the property contiguous to such publie road is ad- 
missible.® 


Decree. Where the company does not begin to 
construct its road until after its franchise therefor 
has expired, an owner of property abutting on the 
line of the proposed road under process of construc- 
tion is entitled to a continuance of a temporary in- 
junction during the pendency of an action perpetu- 
ally to enjoin the construction of the road. Where 
the company has been enjoined from operating its 
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road because the necessary consent of the county 
court has not been obtained, it is not error to re- 
fuse to modify the decree so as to allow the com- 
pany permission to use one side of the street, in- 
stead of the center, since such modification would 
be granting the company a right which it could ob- 
tain only from the county court.1° On rendition 
of a decree for damages in making an excavation 
in front of plaintiff’s premises and in constructing 
and maintaining a street railroad and enjoining its 
further maintenance, damages should not be award- 
ed for permanent injury, but only for the injury 
done up to the time of the decree.1! 


VIII. CONSTRUCTION, MAINTENANCE, AND EQUIPMENT 


[§ 143] A. Duty To Construct.*!2 While a street 
railroad company, by procuring the enactment of, 
and accepting, a statute granting a franchise to 


’ construct a line, may be obligated to construct such 


line,'* mere authority to construct a street railroad 
is permissive only, and imposes no positive obliga- 
tion on the company to do so.1* If, however, the 
company builds at all, it has no right to stop when 
it has finished a part, and operate its cars on that 
part, but is bound to go on and complete the road 
in its entirety,> where, by the terms of its contract 
with the municipality, the company its obliged to 
complete the road.t®° The company’s failure strict- 
ly to comply with a provision of the ordinance, 
granting permission to construct the line, for a for- 
mal acceptance of such ordinance, does not neces- 
sarily prevent the existence of the duty to con- 
struct.1* 


8. Almand v. Atlanta Consol. St.| 72 App,Div. 491. 
R. Co., 34 S.E. 6, 108 Ga. 417. fa] 


9. Manton v. South Shore Traction | location.—The 
Co., 106 N.Y.S. 82, 121 App.Div. 410 
[rev 104 N.Y.S. 612]. : 


10. Swinhart v. St. Louis, etc., R. 
Co., 105 S.W. 1048, 207 Mo. 423. 


ll. Meridian Light & Ry. Co. v. 
Slaughter, 53 So. 952, 98 Miss. 420 
(a party maintaining a nuisance to 
the damage of the real property of 
another may voluntarily abate such 
nuisance, and thereby avoid liability 


Ip? 704), 


Effect of statute validating 
amendment to. the 
charter of the Connecticut Railway 
& Lighting Company in 1905 (14 Spec. 
although validating and 
confirming the location and construc- 
tion of the railway, as formerly lo- 
cated and constructed, did not prevent 
the state in mandamus on relation of 
a city from complaining that a part 18. 
of a certain route had not been 
finished, as this assumed that what 
was done was lawful as far as it 


Extent of duty. Where the franchise or ordinance 
authorizing construction makes the necessity for 
construction contingent on the existence of certain 
conditions, the grantee of the right or privilege is 
not obliged to construct in the absence of the exist- 
ence of such conditions.t® There is no publie duty 
to perform an act forbidden by a. state statute, 
notwithstanding the ordinance granting permission 
to construct involves the performance of such act.t® 


Bond for completion. It is proper for the munic- 
ipal authorities to require the giving of a bond to 
secure the performance of a condition for the proper 
completion of the road,?° and such a bond when 
given to secure the proper completion of a railroad 
in accordance with the terms and conditions of a 
valid franchise is valid.21, If the franchise is in- 
valid, there is no consideration for the bond, and 


lishing the route and entered on the 
construction of the road might be 
obliged to complete it, although it 
failed to file with the municipal clerk 
a contract to abide by, anc pesform, 
matters contained in the ordinance. 
Hamilton Tp. in Mercer County v. 
Mercer County Traction Co., 97 A. 
61, 88 N.J.Law 485 [rev on other 
grounds 102 A. 3, 90 N.J.Law 531]. 


People v. Chicago West Div. R. 
Co., 7 N.E. 116, 118 Ill. 113; Scott’s: 
Adm’rs v. City of Mayfield, 155 S.W. 
3.065.153 Koy 528: 


for permanent injury to such prop- 
erty). 

12. Duty to construct extensions 
see supra §§ 108-110. 


Duty to operate see infra §§ 259- 
61. 


13. Peo. v. Broadway R. Co., 26 
N.E. 961, 126 N.Y. 29, 26 Abb.N.Cas,. 
407. 


14. State v. New York, etc., R- Co., 
71 A. 942, 81 Conn. 645. See Martin v. 
Second, étc., St. Pass. R. Co., 3 Phila. 
(Pa.) 316 (as to effect of failure to 
construct or as to right to abandon 
after construction). But see Hamil- 
ton Tp. in Mercer County v. Mercer 
County Traction Co., 97 A. 61, 88 N. 
J.Law 485 [rev on other grounds 102 
A. 3, 90 N.J.Law 531] (acceptance by 
street railway of ordinance establish- 
ing route imposes duty to construct 
and operate railway, and company 
must be held to good faith in per- 
formance of its duty). 


15. State v. New York, etc., R. Co., 
71 A. 942, 81 Conn. 645; Martin v. 
Second, etc., St. Pass. R. Co., 3 Phila. 
(Pa.) 316. See Brooklyn, etc., R. Co. 
vy. Long Island R. Co., 76 N.Y.S. 77, 


PT 


went, and simply insisted that a fran- 
chise to lay a railway on a certain 
route in part executed shall be whol- 
ly executed. State v. New York, etc., 
R. Co., 71 A. 942, 81 Conn. 645. 


16. Martin v. Second, etc., St. Pass. 
RR.) Co,,, 3 Phila, Gea.) sie. 


[a] Construction of contract.— 
The words “power and authority to 
lay out and construct a railway” in 
such a contract are imperative. Mar- 
tin v. Second, etc., St. Pass. R. Co., 3 
Phila, (Pa.) 316. 


[b] Impossibility of performance. 
—Where a company contracted to 
build its road on a designated street, 
the fact that because of the narrow- 
ness of the street it was impossible 
to build the railway does not consti- 
tute a defense to an action for breach 
of the contract. Borough of Mon- 
tooth v. Brownsville Ave. St. Ry. Co., 
55 A. 1036, 206 Pa. 338. 


17. Hamilton Tp. in Mercer Coun- 
ty v. Mercer County Traction Co., 97 
A. 61, 88 N.J.Law. 485 [rev on other 
grounds 102 A. 8, 90 N.J.Law 531]. 


[a] Thus a company which ac- 
cepted in writing an ordinance estab- 


*By WILLIAM G. BANNON (§§ 143-185). 


[a] Ilustrations.—(1) Condition 
that the grantee shall be able to con- 
struct, operate, and keep in repair, 
without actual loss. People v. Chi- 
cago West Div. R. Co., 7 N.E. 116, 118 
Ill. 113. (2) Condition that grantee 
shall be able to construct on such 
streets aS are necessary to serve the 
public and to yield a reasonable profit. 
Scott’s Adm’rs v. City of Mayfield, 
155 S.W. 376, 153 Ky. 378. 


19. Hamilton Tp. v. Mercer Coun- 
ty seaction Co., 102 A. 3, 90 N.J.Law 
531. 


[a] Ilustration.—Crossing the 
track of a railroad company without 
permission. Hamilton Tp. v. Mercer 
County Traction Co., 102 A. 3, 90 N. 
J.Law 531. 


20. Village of Phcenix v. Gannan,,. 
88 N.E. 1066, 195 N.Y. 471; People v. 
Barnard, 18 N.E. 354, 110 N.Y. 548; 
South Shore Traction Co. v. Pat- 
chogue, 102 N.Y.S. 78, 116 App.Div. 
924; South Shore Traction Co. v. 
Brookhaven, 102 N.Y.S. 75, 116 App. 
Div. 749. 


21. Village of Phcenix v, Gannan, 
88 N.B. 1066, 195 N.Y. 471. 
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it is of no effect.22 So, also, if the franchise does 
not become operative or is forfeited, because of 
noncompliance with a condition precedent, a surety 
on a bond given to cover the construction of the 
road is not liable thereon,?* as where the franchise 
does not become effective because of the refusal of 
a designated commission to give its approval,?* and 
this rule applies even though the company had 
commenced work in anticipation of being granted 
such approval.?5 


What constitutes construction. A contract by 
which a person agrees to pay to a street railroad 
company a specified amount after the completion 
of the railroad to a certain point must receive a 
reasonable construction,?® and is sufficiently com- 
plied with where, for a portion of the route involved, 
the company acquires the right to use the tracks of 
another company pursuant to a statute that was 
in force when the contract was made.?* 


What company obligated. A street railroad com- 
pany which succeeds to the rights, franchises, priv- 
ileges, and obligations of another company rests 
under the same duty to construct the line as was 
imposed on its predecessor.” 


Termination of, or discharge from, duty. A com- 
pany or its successor is not relieved of the former’s 
duty to construct or to complete its line merely by 
the fact that it has failed to complete it within the 


[a] Consideration.—Bond given 28. 
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State v. New York, etc., R. Co., 


[s§ 143-144 


time fixed by the municipal authorities for com- 
pletion,?® by the fact that, after a failure to com- 
plete construction within the time limited, the mu- 
nicipality fails to act on a proposed ordinance ex- 
tending the time, when the municipality has always 
insisted on performance,?° or by the fact that it 
stops work under circumstances within the specific 
terms of a provision of the ordinance granting per- 
mission to construct, that if the company so stops 
work the permission shall be null and void, where 
the municipality insists on completion.*+ 


Remedies. Where a railroad company is bound 
by law to:construct a line, ordinarily it may be 
compelled to act, by an appropriate remedy,®* such 
as mandamus?* or injunction,** even where relief - 
is sought by a private individual whose property 
rights are involved.?®> Where, however, the con- 
tract between a street railroad company and a mu- 
nicipality provides a remedy in the loss of rights — 
by the railroad company in case it should fail to 
construct certain lines, as directed, the municipality 
may not compel the construction of such lines.*° 


[§ 144] B. Time for Construction. Charter or 
other statutory provisions and ordinances frequent- 
ly limit the time within which a street railroad com- 
pany must begin or complete the construction of its 
road;?7 and.in some instances the period of limi- 
tation has been made subject to the condition that 
the streets involved shall be opened or paved.*® 


roads applicable.—(1) A statute re- 


by individual assignees of a person 
to whom a village had granted a fran- 
chise for a street railroad conditioned 
to carry out its terms is not without 
consideration. Village of Phcenix v. 
Gannan, 88 N.E. 1066, 195 N.Y. 471. 


{b] Pleading and proof.—Where 
an ordinance granted a franchise for 
a street railway on such streets as 
are necessary to serve the public and 
make a reasonable profit, the city 
seeking to recover on a bond condi- 
tioned on compliance with the ordi- 
nance must allege and prove that the 
railway could have been constructed 
‘and operated on streets at a reason- 
able profit. Scott’s Adm’rs v. City of 
Mayfield, 155 S.W. 376, 153 Ky. 278, 


22. Village of Phcenix v. Gannan, 
88 N.E..1066, 195 N.Y. 471. 


23. Town of Mill Valley v. Na- 
tional Surety Co., 182 P. 459, 41 Cal. 
App. 540. i 


24. Town of Mill Valley v. Nation- 
al Surety Co., supra. 


25. Town of Mill Valley v. Nation- 
al Surety Co., supra. 


26. Los Angeles Traction Co. v. 
‘Wilshire, 67 P. 1086, 135 Cal. 654. 


27. Los Angeles Traction Co. y. 
Wilshire, supra. 


[a] Tiustration.—A contract 
promising a certain sum to a street 
railway company after it should 
“puild the road” to a certain place 
must be deemed to have been entered 
into with knowledge of Civ. Code § 
499, permitting two railways to use 
the same track for a certain distance, 
and, therefore, it was no defense to 
an action on the contract that the 
company did not “build the road,” in 
full, but used a portion of a track 
constructed by another company. 
Los Angeles Traction Co. vy, Wil- 
Shire, 67 P. 1086, 135 Cal. 654, 


385 NW. 


71 A. 942, 81 Conn. 645; Hamilton Tp. 
in Mercer County v. Mercer County 
Traction Co., 97 A. 61, 88 N.J.Law 485 
[rev on other grounds 102 A, 3, 90 N.J. 
Law 531]. 


29. State v. New York, etc., R. Co., 
71 A, 942, 81 Conn. 645. 


30. Hamilton Tp. in Mercer Coun- 
ty v. Mercer County Traction Co., 
97 A. 61, 88 N.J.Law 485 [rey on other 
grounds 102 A. 3, 90 N.J.Law 531]. 


31. Hamilton Tp. in Mercer Coun- 
ty v. Mercer County Traction Co., 
supra. 


32. State v. St. Paul City Ry. Co., 
976, 117 Minn. 316, Ann. 


Cas.1913D, 139. 
83. See Mandamus § 483. 


34. Martin v. Second, etec., St. Pass. 
R. Co., 3 Phila. (Pa.) 316. 


Mandatory injunction to compel 
corporate action in general see In- 
junctions § 373. - 


S5. Martin v. Second, ete, St. 
PasswiReCo;) SiPhilaw (Pale. 


36. Toronto v. Toronto R. Co., 
[L907]. AVC.2315. 


37. See charter and other statu- 
tory provisions and ordinances, , 


[a] Construction of statute in gen- 
eral. (1) It must be presumed that 
a street railroad company applied for 
the franchise to construct the road 
and that the legislature granted it 
intending that it should be used, at 
least to some extent, and, as far as 
practicable, in the near future (Peo. 
v. Broadway R. Co., 26 N.E. 961, 126 
N.Y. 29, 26 Abb.N.Cas. 407), (2) and 
it is the duty of the company to use 
reasonable efforts and due diligence to 
build its road upon the route specified 
in the statute (Peo. v. Broadway R. 
Co., supra). 


[b] To what franchises or rail- 


quiring a street railroad company to 
do certain work within a _ specified 
time after the filing of articles of as- 
sociation under penalty of forfeiture 
is not applicable to previous fran- 
chises, where its effect would be to 
impair the contracts (Dern v. Salt 
Lake City R. Co., 56-P.°556, 19°Utah 
46); (2) and a general statute requir- 
ing railroads to be completed within 
a certain number of years has no ap- 
plication to a street railroad complet- 
ed within the time allowed by the act 
creating it (Bohmer v. Haffen, 50 N. 
Y.S; 857, 22 Mise: 565 [aff'54 NYS. 
1030, 35 App.Div. 381 (aff 55 N.B. 
1047, 161 N.Y. 390, rearg den 57 N.E. 
1104, 162 N.Y. 593)]). 


[ce] “Completion,” as used in such 
a grant or franchise, means such a 
completion as will render the road 
suitable for the use contemplated by 
the parties to the contract. Ham- 
tramck Tp. v. Rapid R. Co., 81 N.W. 
337, 122 Mich, 472. 


38. See statutory provisions. 


[a]. Particular provisions con- 
strued.—(1) The word “paved,” as 
used in an ordinance requiring a 
streét railroad company to construct 
its tracks and begin running its cars 
within a specified time after its ap- 
proval, but providing that the require- 
ment shall not apply if the streets are 
not “graded and paved,’ and in such 
case extending the time to comply 
therewith, does not include macada- 
mized. United R., ete., Co. v. Hayes, 
48 A. 364, 92 Md. 490. (2) T.. (1860) 
ec 461 granted to a street railroad com- 
pany permission to lay several lines 
of road on certain streets and plank 
roads, and provided that the company 
should complete the tracks upon such 
streets by Oct. 1, 1861, or as’ soon 
thereafter as such streets should be 
opened and paved, and upon the plank 
roads whenever the consent of the 
plank road companies should have 


For later cases, developments and changes in the law see Annotations, same title and section number, 


gong 


ey eed be 


Where the time is so limited, any construction of 
the road after the expiration of the specified time 
is unauthorized,*® and may be enjoined.4? Fur- 
thermore, under some of the statutes a failure to 
begin or complete the road within the time limited 
works a forfeiture of the corporate powers and 
franchises of the company,‘! and even though the 
consent to construct a street railroad prescribes no 
time limit, the right must be exercised within a 
reasonable time,** and. in such case the company 
may, by long delay in commencing construction, 
lose the right to claim the benefit of the consent.*? 


Authority and duty to fix and extend limitation. 
Usually the municipal authorities may properly im- 
pose as a condition to the granting of a franchise 
or consent that the construction of the road shall 
be completed and that it shall be put in operation 
within a designated time,** although the period fixed 
by the local authorities for completion of construc- 
tion is less than that designated in a statute pro- 
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viding that unless a railroad is constructed within 
a given time such failure may work a forfeiture 
of its franchise,*® or requiring that the company 
shall complete its road within two years after con- 
sent of the local authorities unless the time shall 
be extended by such authorities.4¢ The duty to fix 
the time may be devolved upon commissioners.*? 
The time specified is not irrevocable, but may be 
extended by the power that fixed it,4® except that 
when fixed by statute a different period cannot be 
fixed in the grant of the use of streets by local 
authorities.t® Various statutes have been enacted. 
extending the time for construction of street rail- 
roads.5° 


Excuses for delay. While the failure of a street 
railroad company to construct a certain part of its. 
line within the time limited is not necessarily ex- 
cused by the pendency of legal proceedings which 


prevented the completion of another part, the non- 


construction of which does not affect the desira- 


been obtained. It was held that the 
company, having accepted the fran- 
chise, was obliged to lay its tracks 
by the date named on so much of such 
streets as had then been opened and 
paved, although they had not been so 
opened and paved for the entire ex- 
tent of the proposed lines. People 
v. Broadway. R. Co., 26 N.E. 961, 126 
N.Y. 29, 26 Abb.N.C. 407. (3) In such 
ease the railroad company could not 
justify a fatlure to construct a road 
over a certain route as far as streets 
have been opened and paved, by show- 
ing that it would not have been 
profitable to construct the road until 
such route was opened to the final 
termination thereof. Peo. v. Broad- 
way R. Co., supra. (4) In such case 
the railroad company was not bound 
to construct its road over a route 
of which the streets had not been 
opened or graded. Peo. v. Broadway 
R. Co., supra. 


39. State v. Latrobe, 31 A. 788, 81 
Md. 222; Auchincloss v. Metropolitan 
El. R. Co., 74 N-Y.S. 534, 69 App.Div. 
63, [rev 60 N.Y.S. 792, 29 Misc. 151]. 


40. Dusenberry v. New York, etc., 
Traction Co., 61 N.Y.S. 420, 46 App. 
Div. 267. 


[a] Z®emporary injunction.—W hile 
legal proceedings are necessary to 
declare a forfeiture of a street rail- 
road company’s franchise for a fail- 
ure to comply with a condition that, 
if the road shall not be completed and 
ijn running order within a fixed time, 
the franchise shall cease and deter- 
mine, yet, where no excuse is shown 
for a failure to carry out the condi- 
tion, the construction and operation 
will be temporarily enjoined, pending 
an action permanently to enjoin for a 
failure to carry out such condition. 
Dusenberry v. New York, etc., Trac- 


tion Co., 61 N.Y.S. 420, 46 App.Div. 
267. 
41. See supra § 128. 


42. New York v. Bryan, 89 N.E. 


467, 196 N.Y. 158. 


43. East St. Louis Connecting R. 
Co. v. Fast St. Louis, 55 N.H. 533, 182 
Tll. 433 [aff 81 Ill.App. 109]. 


44, State v. New York, etc., R. Co., 
71 A. 942, 81 Conn. 645; Grey v. New 
York & P. Traction Co., 40 A. 21, 56 
N.J.Eq. 463; Plymouth Tp. v. Chest- 
nut Hill, etc., R. Co., 32 A. 19, 168 Pa. 
181. 

[a] @€hus (1) the right given a 
street railroad by the state to locate 
its railroad in streets within a certain 


period was a qualified right, subject 
to the approval and control of the city 
authorities, pursuant to Gen. St. 
(1902) § 38338, and the statute did not 
prevent shortening such period by the 
city in case of an extension, which, 
in the order of approval, was required 
in the public interest to be completed 
during the current season. State v. 
New York, ete., R. Co., 71 A. 942, 81 
Conn. 645. (2) Provision as to time 
was germane to the plan. State v. 
New York, etc., R. Co., supra. 


[b] Reservation of right to re- 
move track.—Spring City Borough v. 
Montgomery, etc., Blectric RiiCoy,, .35 


‘Pa.Super. 533. 


45. South Shore Traction Co. v. 
Village of Patchogue, 102 N.Y.S. 78, 
116 App.Div. 924; South Shore Trac- 
tion Co. v. Town of Brookhaven, 102 
N.Y.S. 75, 116 App.Div. 749; 
berry v. New York, W. & C, Traction 
Co., 61 N.Y.S. 420, 46 App.Div. 267. 


46. Plymouth Tp. v. Chestnut Hill 
SIN, ys tOO.,cse- Awl 9s (168) Pag EST 
[rev 4 Pa.Dist. 8]. 


47. See statutory provisions, 


[a] Particular statute.—(1) Un- 
der L. (1875) ce 606 § 6, requiring 
commissioners to fix and determine 
the time within which a street rail- 
road should be constructed and ready 
for operation, the commissioners, in 
providing that the work shall be com- 
pleted at a specified date, but that 
time unavoidably consumed by legal 
proceedings, or by the delay or inter- 
ference of the public authorities, or 
otherwise, shall not be deemed a part 
of, but shall be added to, the time lim- 
ited, did not exceed their power, and 
such provision fixed and determined 
the time within the meaning of the 
act. In re Kings County El. R. Co., 
13°N.E. 18, 105° N.Y. 97; New York 
Cable Co. v. New York, 10 N.E. 332, 
104 N.Y. 1. (2) Under such statute 
commissioners could fix the time for 
the commencement of the time limit 
at the date of obtaining the consent 
of property owners and certain local 
authorities. New York Cable Co. y. 
New York, supra. (3) The omission 
of a prescribed time as to the com- 
pletion of some routes, the commis- 
sioners having located fifteen routes 
and prescribed the time of completion 
for only five, was not fatal to the 
whole scheme. In re Kings County 
Hi. R. Co., supra. (4) Under such 
statute the commissioners acted for 
the legislature in determining when 
the various portions of the road 
should be completed, and their action 


Dusen- | 


could not be superseded nor in any 


, way affected by that of any other 


body. 
supra. 


43. McNeil v. Chicago City R. Co.,. 
61 Ill. 150; Ellwood v. Ellwood City 
Nya R. Co. 16, Pa. Dist:.853,2336 wea. Cos 


[a] Construction of ordinance.—A. 
provision in an amendatory ordinance: 
that the time for construction was: 
“extended for the period of ten years 
7 - beyond the time” mentioned 
in the amended ordinance has been 
construed as extending the time for 
completion for ten years after the 
expiration of the time fixed in the 
amended ordinance. McNeil v. Chi- 
eazo.City. R. Co, 61 El. 150. 


49. 
P. 736, 117 Cal. 604; Plymouth Tp. v.. 
Chestnut Hill, etc., R. Co., 4 Pa.Dist. 
8,°15,-Pa.Co. 442, 


50. 
[a] 


In re Kings County El. R. Co., 


See statutory provisions. 


Construction and operation of 
particular statutes.—(1) Ll. (1875) 
C= 598. | (L879) c 3505; (1882) e405, 
granting extensions of time within 
which street railroad companies: 
might exercise their right to con- 
struct their roads, applied to corpo- 
rations which have been unable from 
some cause to construct roads within. 
the time specified, and not to com-— 
panies which willfully and intention- 
ally failed to construct their roads.. 
Peo. v. Broadway R. Co., 26 N.B. 961,. 
126 N.Y. 29, 26 Abb.N.Cas. 407. (2) 


The extension of time provided for — 


in the act of 1875 was for a period 
of two years beyond the time limited 
in the charter of a railroad company 
which might have been unable from 
any cause to construct its road with- 
in the time so limited and not an ex- 
tension of two years from the time 
of the passage of the act, and the fur- 
ther extensions in subsequent acts 
were, in any event, for no further 
than periods of two years beyond the 
times theretofore limited. Peo. v. 
Broadway R.Co., supra. (3) Assum- 
ing that the extensions provided for 
in such acts were such that a rail- 
road company was not in default for 
failure to build its road until two 
years after the passage of the last 
act, the acts in question had no ap- 
plication in the case of a railroad 
company which did not build its road 
within the time limited in the statute 
granting the franchise to build, nor 


People v. Sutter St. R. Co., 49 — 


within two years after the passage of ' 


the last act. Peo. v. Broadway R. Co.,. 
supra, 
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bility or convenience of constructing the part first 
mentioned,®1 in general, time unavoidably consumed 
by legal proceedings should not be deemed a part 
of, but should be added to, the time limit,°? and a 
valid provision in the authorization for the con- 
struction of a street railroad, prepared by public 
officers, that the period of unavoidable delays shall 
not be included in the limited period for construc- 


tion, may be given effect.°? 


Security for construction. Where there is a fail- 
ure to commence or complete the road within the 
time limited, the municipality concerned may claim 
the benefit of a bond given,** or of a deposit made,°® 
to secure the completion within such time; 
recovery on a bond has been denied where the con- 
struction of the road was prevented by the refusal 
of requisite consents by municipalities other than 
the one to which the bond was given,°® and the right 
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the municipality for whose benefit it was made.*” 


[§ 145] C. Plan and Mode of Construction—1. 
In General. Unless limited by charter or other stat- | 
utory provision or by ordinanee,®*® a railroad com- 
pany or other entity’entitled to construct a street 
railroad may begin the construction of the road in 
any part of the route, whether it be the charter 
route or an extension;°® may lay its tracks®® and 


place its poles*t on such part of the street as is 


but 


to claim the benefit of a deposit may be waived by 


51. Blocki vy. People, 77 N.E. 172, 
220 Ill, 444. 


52. Blocki v. People, 77 N.E. 172, 


2207 Til 44455 [ait 123 ~LWApp. 3695); 
State v. Cockren, 25 La.Ann. 356; 
Newport News, ete., R., etce., Co. v. 


Hampton Roads R., ete., Co., 47 S.H. 
839, 102 Va. 795 [error dism 27 S.Ct. 
775, 203 U.S. 598, 51 L.Ed. 334]. 


[a] Injunction.—Where the fail- 
ure to complete a street railway with- 
in the time limited for its construc- 
tion is due to an injunction being 
granted against the company by a 
competitor, the right to put down the 
line is not lost by the expiration of 
the period limited. Blocki v. People, 
(TON. 172,220 Dll. 444 Laff 123 
Ill.App. 369]; State v. Cockren, 25 La. 
Ann. 356; Newport News, etc., R., etc., 
Co. v. Hampton Roads R., ete., Co., 47 


S.E. 839, 102 Va. 795 [error dism 
aes 775, 203 U.S.. 598, 51 L.Ed. 
334]. ; 


53. In re Kings County El. R. Co., 
PSN hSs LOD YN GY. <917.. 


[a] Particular provisions con- 
strued.—(1) Under a_ provision, 
made pursuant to L. (1875) c 606, that 
time unavoidably consumed by legal 
proceedings, or by the delay or in- 
terference of the public authorities, 
or otherwise, shall not be deemed a 
part of, but shall be added to, the 
time limited, time during which the 
railroad company, without fault on 
its part, had no legal ability to com- 
mence or carry on the work should 
not be deemed to form any part of 
the time limited. Matter of Kings 
County, EB). R.-..Co., 613 NB. 18, .105 
N.Y. 97. (2) Under such provision, 
time necessarily consumed in obtain- 
ing the consent of property owners, or 
its equivalent, should not be deemed 
to form any part of the time limited. 
Matter of Kings County El. R. Co., 
supra. (3) ‘Any cause beyond the 
control of the company,” within the 
meaning of such a provision of com- 
missioners granting consent to con- 
struction, comprehends delay caused 
by interference of the courts, or other 
acts of interference over which the 
company has no control, but not delay 
caused by a failure to obtain the con- 
sent of property owners or the right 
of way through private property, 
where the company has the legal 
right to force its way. Manton vy. 
South Shore Traction Co., 106 N.Y.S. 
82, Me App.Div. 410 [rev 104 N.Y.S., 
612]. 


54. Scott’s Adm’rs v. City of May- 
field, 155 S.W. 376, 153 Ky. 278; Carl- 


stadt v. City Trust, etc, Co. 54 A. 
815, 69 N.J.Law 44. 


[a] Persons bound.—Where a firm 
and its individual members purchased 
a street railway franchise, and gave 
a bond for compliance with the ordi- 
nance granting the franchise, the firm 
and each partner was a principal, and 
an extension of the time for the be- 
ginning of the work of construction 
did not affect the liability of any 
partner. Scott’s Adm’rs v. City of 
Mayfield, 155 S.W. 876, 153 Ky. 278. 


55. West Springfield, etc., R. Co. 
v. Bodurtha, 64 N.E. 414, 181 Mass. 
583; Whiting v. New Baltimore, 86 
N.W. 4038, 127 Mich. 66; Spencer v. 
City of Palestine, 116 S.W. 857, 54 
Tex.Civ.App. 392. 


[a] Evidence held insufficient to 
show commencement within time 
limit see Spencer v. City of Palestine, 
116 S.W. 857, 54 Tex.Civ.App. 392. 


[b] As to disposal of deposits 
made under certain English statutes 
see In re Lowestoft, Yarmouth, & 
Southwold Tramways Co., 6 Ch.D. 484; 
In re Bradford Tramways Co., 4 Ch. 
D. 18; In re Tynemouth Borough 
Tramways Co., 33 L.T.Rep.N.S. 8. 


56. Borough of Monaca v. Monaca 
ee St. Ry. Co., 938° A. 344, 247 Pa. 


57. Brady v. South Shore Traction 
Co., 283 F. 778 [aff 238 F. 1007]. 


58. Municipal regulation in gener- 
al see infra § 146. 


59. Hannum v. Media, etc., Elec- 
tric R. Co., 8 Del.Co. (Pa.) 91. 


60. Norristown Pass. R. Co. v. 
Citizens’ Pass. R. Co., 3 Montg.Co. 
(Pa.) 119; State v. Braman, 178 N.W. 
301,172 Wis. 131. 


[a] Cutting sidewalk.—A_ street 
railroad franchise to lay tracks in 
the street authorizes the cutting of 
the sidewalk lines, if that is reason- 
ably necessary to a proper construc- 
tion of the tracks. State v. Braman, 
L738 INcWihed 0d pe LIZ Wisk, 8a. 


61. Stern v. International Ry. Co., 
aan N.E. 759, 220 N.Y. 284, 2 ALAR. 


62. Berks, ete., Turnpike Road v. 
Lebanon, etc., St. R. Co., 3 Pa.Dist. 
55. See Regina Cartage Co.,. Ltd., v. 
City of Regina, 9 Sask.L. 313 (laying 
grooved rail at crossing is not nec- 
essarily unlawful). 


63. Easton, ete., R. 


Co. v. Easton, 
19 A. 486, 


133 Pa. 505, 19 Am.S.R. 


deemed best; need not lay any particular style of 
rail;®2 may change the style of rail®* and the gauge 
originally adopted;°* may change the line from dou- 
ble to single track;*®* 
reasonably required to insure the safe and proper 
operation of its road.®® 
election, the company may choose either of two 
ways of laying tracks,°’ and, certain statutes which 
fix to some extent the place of location allow the 


and may install equipment 


So, when it is given an 


658 [rev 7 Pa.Co. 577]. 


[a] TIlustration.—The company 
may change from a flat to a “T” rail. 
Easton, etc., R. Co. v. Easton, 19 A. 
486, 133 Pa. 505, 19 Am.S.R. 658 [rev 
Tt PacComst ii: 


64. Denver, etc., R. Co. v. Barso- 
loux,. 25° P..165, 15 Colo. 290, 10 ERA, 
89; New Albany v. Kentucky, etc., 
R. Co., 108 N.E. 272, 58 Ind.App. 318; 
Millvale v. Evergreen R. Co., 18 A. 
993. sheds bast 


[a] Illustration.—Change from 
narrow to broad gauge. Denver, etc., 
R::Co. v. Barsalouwx, 25) P.1165,.15' Colo. 
290, 10 L.R.A. 89; New Albany v. 
Kentucky, ete., R. Co., 108 N.E. 272, 
58 Ind.App. 318. 


Authority of municipality to re- 
quire change of gauge see infra § 
147. 


65. City of Vincennes vy. Vincen- 
ace Traction Co., 120 N.E. 27, 187 Ind. 


66. Empire City Subway Co. v. 
Broadway, etc., R. Co., 33 N.Y.S. 1055, 
87 Hun 279 [uff 54 N.E. 1092, 159 N.X¥. 


[a] Rule applied to the installa- 
tion by a street railroad company, 
which operated its cars by a cable, of 
a conduit to carry electrical wires to 
be used for the purpose of transmit- 
ting signals to the central power 
house. Empire City Subway Co. v. 
Broadway, etc., R. Co., 33 N.Y.S. 1055, 
me Here 279 [aff 54 N.E. 1092, 159 N. 


67. Falls v. Grand Rapids, G. H. & 
ye) Ry. Co., 155 N.W. 548, 189 Mich. 


[a] Single track or wye.—(1) An 
ordinance granting authority “to lay 
a single track or wye’’ indicates that 
the municipal council distinguished 
one from the other, and empowered 
the company to select either method 


of construction it might desire. Falls 
v. Grand Rapids, G. H. & M. Ry. Co., 
155 N.W. 548, 189 Mich. 644. (2) A 


“wye”’ is a term which necessarily 
means a track with two legs, one join- 
ing the main track from one direc- 
tion, and the other joining the main 
track from another direction. Falls 
v. Grand Rapids, G. H. & M. Ry. Cv., 
supra. (3) Such. grant included the 
power to construct a “wye,” a branch 
of which passed the adjoining lot, 
so long as the “wye” did not actually 
encroach upon that lot. Falls v. 
Grand Rapids, G. H. & M. Ry. Co., su- 
pra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 145-146] 


company some diseretion in this regard.°’ A street 
railroad company must, however, construct its 
road,°® including the laying of rails’® and poles 
and wires," in such manner as to do as little injury 
to the street, and to offer as little hindrance or to 
present as little danger, in respect of public travel 
thereon, as is reasonably possible, even in the ab- 
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sence of an obligation created by statute or ordi- 


nance under which it acts.7? ‘So where two compa- 
nies have a right to place rails in, and to use, a 
street, each is bound to place its rails so that the 
public may have the benefit which may be derived 
A company operating an 
electric street railroad is bound to use reasonable 
eare so to place its poles and wires, and to adopt. 
all such ordinary and usual appliances and methods, 
as to avoid contact with other wires which transmit 


from such joint use.73 


electric current.7* 


68. In re Brooklyn El. R. Co., 26 
N.E. 474, 125 N.Y. 434. 


[a] Elevated railroad columns.— 
Under the provisions of L. (1874) ¢ 
585 § 5, as amended by L. (1875) ec 
422, a corporation authorized to con- 
struct an elevated railroad in the 
city of Brooklyn, subject to the ap- 
proval of the engineer of the city of 
Brooklyn, was clothed with some dis- 
cretion as to the location of the col- 
umns for the support of the structure, 
with the reasonable exercise of which 
discretion the court should not light- 
ly interfere, and under such provi- 
sions the columns should be placed 
parallel to the curb but need not be 
placed in it. In re Brooklyn El. R. 
Co., 26 N.E. 474, 125 N.Y. 434. 


69. Ala.—Birmingham, E. & B. R. 
Co. v. Stagg, 72 So. 164, 196 Ala. 612. 


Md.—Dulaney v. United R., etc., Co., 
65 A. 45, 104 Md. 423. 


N.J.—Fielders v. North Jersey 
Railroad Co., 53 A. 404, 54 A. 822, 68 
N.J.Law 343, 59 L.R.A. 455, 96 Am. 
S.R. 552. 


Pa.—Pittsburgh Rys. Co. v. Bor- 
ough of Carrick, 103 A 106, 259 Pa. 
333. 


Tenn.—Memphis, R. P. & B. R. Co. 
v. State, 11 S.W. 946, 87 Tenn. 746. 


Wis.—Village of Walworth v. Chi- 
cago, H. & G. L. Ry. Co., 208 N.W. 
877, 190 Wis. 379. 


See Peo. v. New York R. Co., 112 
N.E. 49, 217 N.Y. 310 (apparently 
recognizing rule); Dayton y. City R. 
Co., 26 OhioCir.Ct. 736. 


[a] Statute declaratory of com- 
‘mon law.—A statute providing that 
“every such road shall be constructed 
upon the most approved plan” is 
merely declaratory of the common 
law. Village of Walworth v. Chica- 
go, H. & G. L. Ry. Co., 208 N.W. 877, 
190 Wis. 379. 


[b] Rule applied to switches. 
Dulaney v. United R., etc., Co., 65 A. 
45, 104 Md. 423; Pittsburgh Rys. Co. 
yv. Borough of Carrick, 103 A. 106, 259 
Pa. 333. 


[ec] Right as against others using 
road.—A street railroad company 1S 
bound to construct and maintain its 
track and roadbed with reference to 
the surface of the street, and in such 
manner as not to obstruct or render 
the street unsafe for ordinary trav- 
el, so that, where its track projects 
above the surface, it cannot insist 
that travelers keep off that part of 
the road to avoid injury to the track. 
Citizens’ Ry. & Light Co. v. Fore- 


[60 C. J:—17] 


[§ 146] 2. Municipal and State Regulation.’ ¢ 
accordance with general rules,*? usually a munic- 
ipality has authority to make reasonable regula- 
tions as to the manner in which a street railroad 
company, empowered by its charter or other stat- 
ute to occupy the streets of the municipality, shall 
lay its tracks in the public streets,7® even though 
the charter is silent on the subject;7® the authority 
of the municipality extends to the matter of the 
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Agreement for payment of specified sum by pri- 
vate individual. A stipulation in an agreement by 
a private individual of a specified sum to a street 
railroad company on the completion of a double 
track railroad was sufficiently complied with not- 
withstanding only a single track was constructed 
where the railroad turned a corner.7® 


In 


type of rail to be used,®® and the number®! and 


paugh & Sells Bros. Shows, 128 N.W. 
357, 149 Iowa 355. 


Maintenance see infra § 151. 


70. Birmingham, E. & B. R. Co. v. 
Stagg, 72 So. 164, 196 Ala. 612; Berks, 
etec., Turnpike Road vy. Lebanon, etc., 
St. R. Co., 3 Pa.Dist. 55; Memphis, 
R. R. & B. R. Co. v. State, 11 S.W. 946, 
87 Tenn, 746. 


[a] Its rails must conform to 
grade of street as closely as is rea- 
sonably possible. Berks, ete., Turn- 
pike Road v. Lebanon, etc., St. R. Co., 
3 Pa. Dist. 55. 


71. Stern vy. International Ry. Co., 
115 N.B. 759,-220 N.Y. 284, 2 A.L.R. 
487; Lambert v. Westchester El. R. 
R. Co., 83 N.E. 977, 191 N.Y. 248. 


[a] Great care is required of a 
street railroad company in the con- 
struction and maintenance of its 
wires, so that life and property may 
be reasonably protected and accidents 
prevented. Wagner vy. People’s Ry. 
Co;,, 75 A. 610, 23. Del. 393. 


72. Birmingham, BE, & B. R. Co, v. 
Stagg, 72 So. 164, 196 Ala. 612. And 
see cases supra notes 69-71. 


73. General Electric R. Co. v. Chi- 
cago City R. Co., 66 Ill.App. 362; Chi- 
cago, etc., R. Co. v. West Chicago St. 
R. Co., 63 Ill.App. 464. 


74 Central Pennsylvania Tel., etc., 
Co. v. Wilkes-Barre, etc., R. Co., 11 
Pa.Co. 417. 


75. Los Angeles Traction Co. v. 
Wilshire, 67 P. 1086, 1385 Cal. 654. 


76. Changes in construction and 
removal of tracks see infra § 147. 


Statutory and municipal regulations 
of operation see infra §§ 227-266. 


77. See Municipal Corporations §§ 
3693-3695. 

78. Ala.—Birmingham, E. & B. R. 
Co. v. Stagg, 72 So. 164, 196 Ala. 
612. 

Cal.—Town of St. Helena v. San 
Franciseo, N. & C. Ry., 140 P. 600, 


605, 24 Cal.App. 71. 


Tll.—North Chicago City R. Co. v. 
Lake View, 105 Ill. 183. 


Iowa.—City of Waterloo v. Water- 
loo Street Ry. Co., 32 N.W. 329, 71 
Iowa 193. 


Pa.—Pittsburgh Rys. Co. v. Bor- 
ough of Carrick, 103 A. 106, 259 Pa. 
333; Harrisburg City Pass. R. Co. ae 
Harrisburg, 7 Pa.Co. 593; Harrisburg 
City Pass. R. Co. v. Harrisburg, 7 Pa. 
Co. 584. 


Tex.—Ft. Worth, etc. St. R. Co. v 


vee ees 107 S.W. 556, 48 Tex.Civ.App. 
487. 


Wis.—State v. Janesville St. R. Co., 
57 N.W. 970, 87 Wis. 72, 41 Am.S.R. 
23,022 LRA 159: 


[a] Ordinance held reasonable.— 
An ordinance requiring the street 
car company to string guard wires at 
the crossings with other lines of wire 
State v. Janesville St. R. Co., 57 N. 
We 9:00, 87 Wis.-12, (41) (Amis. Roe, 
22 L.R.A. 759. 


[b] Elevated railroads.—In the ab- 
sence of statutory restriction, street 
railways may be constructed- under 
municipal authority either on the sur- 
face of the streets or at an elevation 
above them. Barsaloux vy. City of 
Chicago, 92 N.H. 525, 245 Ill. 598, 19 
Ann.Cas. 255. See Lieberman vy. Chi- 
cago Rapid Transit R. Co., 30 N.E. 544, 
141 Ill. 140 (“railroad’ construed to 
include an elevated railroad). 


79. See cases supra note 78. 


80. City of Waterloo vy. Waterloo 
Street Ry. Co., 32 N.W. 329, 71 Iowa 
193; State v. Trenton Pass. Ry. Co., 
381 A. 238, 57 N.J.Law 212; Passen- 
ger) RCo. vo. baston; ) ParCo. 5aie 


[a] Ordinances held reasonable.— 
(1) A city ordinance providing that 
passenger railroad companies shall 
submit all proposed styles of rails and 
the manner of laying the same, either 
as to repairs, extension, or construc- 
tion, to the highway department for 
approval, ete., which shall be obtain- 
ed before they proceed to make such 
repairs, etc. Passenger R.. Co. vy. 
Maston, 7 Pa.Co. 577. (2) An ordi- 
nance prohibiting the use of ‘‘T’’ rails 
and providing that the rails shall be 
those known as street rails for horse- 
cars, that they shall conform to the 
grade ofjthe*street so as not to ob- 
struct public travel, and that the 
company shall submit all plans to 
the city councils, of the streets to be 
occupied, the character of materials, 
and the kind of rail proposed to be 
laid. Harrisburg City Pass. R. Co. v. 
Harrisburg, 7 Pa.Co. 593; Harrisburg 
City Pass. R. Co. v. Harrisburg, 7 Pa. 
Co. 584; Harrisburg City Pass. R. Co. 
v. Harrisburg, 2 Chest.Co, (Pa.) 333. 


81. Baltimore vy. Baltimore Trust, 
ete, Co. 17 S.Ct 696, 166) UrSik 63, 
41 L.Ed. 1160 [rev 64 F. 153]. 


[a] Double and single track.—A 
city, after granting to a street rail- 
road company the uSe of its street for 
double tracks for many miles, may, 
under its general power of regulation, 
limit the company to the use of one 
track for a short distance in one 
crowded and narrow street, and re- 
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gauge®? of the tracks. Express statutory provisions 
conferring authority on a municipality in this re- 
gard’? will be given effect when the authority is 
Where the consent and ap- 
proval of the municipal authorities is necessary to 
the construction of a street railroad, they may, as 
a condition to the granting of such consent or ap- 
proval, impose such reasonable terms and conditions 
as the public interests may require.*?® 
of the municipality does not, however, extend to 
matt§rs not included by the legislature,*® may not 
be exercised in an unreasonable manner,*’ and con- 
ditions which the municipal authorities have no 
So where a franchise 


properly exercised.*4 


power to impose are void.*® 
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datory.°° 


The power 


acquiescence.°* 


granted by a municipality ineludes the right to con- 


struct turnouts, sidetracks, and switches, the ap- 
proval of the plan of construction is not necessari- 
A statutory provision that, when a 


ly required.*® 


municipality authorizes the use of 


quire it to remove the double track 
already laid. Baltimore y. Baltimore 
rust, ete., Co., 17 S.Ct. 696, 166 U.S. 
673, 41 L.Ed. 1160 [rey 64 F. 153]. 


82. City of Waterloo v. Waterloo 
rei Ry. Co., 82 N.W. 329, 71 Iowa 
93. 


83. See statutory provisions: 


84. Gardner v. Templeton St. R. 
&o., 68 N.E. 340, 184 Mass. 294; Hast- 
ern Wisconsin R., etc., Co. v. Hackett, 
eee INGE SOMO EE Lolo; wil ao, elisa seyW IS. 

64. 


[a] Rule applies to express stat- 
utory provisions authorizing a mu- 


‘nicipality to prescribe the type of 


rails and how they shall be laid. 
Gardner v. Templeton St. R. Co., 68 
N.E. 340, 184 Mass. 294. 


85. Conn.—State v. New York, etc., 
R. Co:, 71 A. 942, 81 Conn. 645; State 
v. Hartford St. R. Co., 56 A. 506, 76 
Conn. 174; Central R., etc., Co.’s Ap- 
peal, 35 A. 32, 67 Conn, 197. 


La.—Schmitt v. New Orleans, 21 So. 
24, 48 La.Ann, 1440. 


N.J.—Rutherford v. Hudson River 
pon Co., 63 A. 84, 73 N.J.Law 
27. 


Pa.—Philadelphia v. Continental 
IPASS Re CO. Lt Phila, 35. 


Va.—Wagner vy. Bristol Belt Line 
Ry. Co.; 62° S:H.: 3919108 Va. 5947 25 
L.R.A.N.S. 1278. 


See Hamilton St. R. Co. v. Weir, 51 
Can.S.C. 506 [rev 32 Ont.L. 578, 7 Ont. 
W.N. 495]. 


[a] Submission and approval of 
plans.—Where the municipality based 
its consent on certain plans submit- 
ted by the company and approved by 
2 municipal department, a provision 
ya the plans as to the place where 
tracks are to be located is binding 
on the company. Philadelphia y. Con- 
i labragn Pass (*®? Coy dtuePnila. tPas) 

5. 


[b] Tllustration.—Terms or condi- 
tions as to where the tracks shall be 
laid. Schmitt v. New Orleans, 21 So. 
24, 48 La.Ann. 1440; Wagner v. Bris- 
tol Belt Line Ry. Co., 62 S.EH. 391, 108 
Va. 594, 25 L.R.A.N.S. 1278. 


[ec] Question of fact and burden 
of proof.—(1) The question whether 
such restrictions are reasonable is a 
question of fact (Rutherford v. Hud- 
son River Traction Co., 63 A. 84, 73 
N.J.Law 227), (2) and the burden of 
proof is on him who asserts them to 
be unreasonable (Rutherford v. Hud- 


poles, it “may” 


son River Traction Co., supra). 


86. City of Vincennes vy. Vincennes 
ie Co.,, 120 .N.E. 27, 187 Ind: 
8. 


27. Eastern Wisconsin R., etc., Co. 
v. Hackett, 115 N.W. 376, 1136, 1139, 
135 Wis. 464. 


88. Fair Haven, etc., R. Co. v. New 
Haven, 49 A. 863, 74 Conn. 102; Grand 
Rapids Electric R. Co. v. Grand Rap- 
ids, 47 N-W. 567, 84 Mich. 257. 


[a]. Under particular statute.— 
(1) Under Connecticut street railway 
act of 1893, the only “modifications” 


‘which the municipal authorities can 


lawfully make in the plan submitted 
to them by a street railway company 
are such aS legitimately affect one or 
more of the particulars which the 
statute requires to be specified in the 
plan. State v. New York, etc., R. Co., 
T1 A. 942, 81 Conn. 645; Fair Haven, 
etc., R. Co. v. New Haven, 49 A. 863, 
74 Conn. 102; Central R., ete., Co.’s 
Appeal, "35" A: +32) 67 "Conn: 207. G2) 
No change of such plan can be deemed 
a modal one, or within the power of 
such authorities to make, which de- 
prives the plan of its essential quali- 
ties, or imposes conditions wholly 
foreign to the plan. Fair Haven, etce., 
R. Co. v. New Haven, supra; Central 
R., ete., Co.’s Appeal, supra. 


89. State v. Braman, 178 N.W. 301, 
LT 2 Wiss 13. 


$0. Kennelly v. Jersey City, 30 A. 
531, 57 N.J.Law 293, 26 L.R:A. 281. 


91. Finch v. Riverside, etc., R. Co., 
25 P. 765, 87 Cal. 597; Longenecker v. 
Wichita R. & Light Co., 102 P. 492, 80 
Kan. 413; Kennedy vy. Detroit R. Co., 
66 N.W. 495, 108 Mich. 390; State v. 
Omaha, ete., St. R. Co., 161 N.W. 170, 
100 Neb. 716. And see cases supra 
notes 78, 85. 


[a] Construction of statute or or- 
dinance.—(1) Statute requiring that 
street railway tracks shall be placed 
“as nearly as possible in the middle 
of the street” means “as nearly as 
practicable.” Finch y. Riverside, etc., 
Rw COr,2- 25", Pio by 28 0 pOal 2b Ota a Gop 
The location must be controlled in 
some degree vy the circumstances of 
the particular case. Finch v. River- 
side, etc., R. Co., supra. (3) Where 
the only evidence that it is imprac- 
ticable to place the track in the mid- 
dle of the street is the testimony of 
two witnesses that so to place it 
would interfere with traffic somewhat, 
because, the street being only forty 
feet wide, there would not be room 
for teams to pass on either side of 


_ prescribe the manner in which, and the places where, 
such poles shall be located and the manner in which 
wires shall be strung, has been construed as man- 

It is the duty of a street railroad com- 

pany to comply with valid regulations or require- 

ments of state or municipal authorities as to the 
method or mode of construction.®? 
railroad company authorized to construct tracks 
in the streets of a municipality departs from the 
plan adopted by the municipality for the construc- 
tion thereof, the municipality may compel conform- 
ity to the plan adopted,°? or it may ratify the varia- 
tion by a formal change of plan®* or by informal 


Contrel by court. Where conditions imposed by 
a municipality are reasonable, and otherwise valid, 
the discretion of the municipal authorities in this 
regard eannot be controlled by the courts.®® 


the track, but who do not state that 
there is an extensive traffic on the 
street, nor that it would not be prac- 
ticable to put the track in the middle, 
it is insufficient to support a finding 
that it was not “practicable” to lo- 
cate the track in the middle of the 
street. Finch v. Riverside, ete., R- 
Co.," 25, PB. 065, “8 Gale “59T. > Ca re 
ordinance requiring tracks to coincide, 
“as near as may be,’ with the center 
of the street, means aS nearly as 
practicable. Longenecker v. Wichita 
R. & Light Co., 102 P. 492, 80 Kan. 
413. (5) An ordinance, giving a 
franchise to a street car company, 
which provides that such company 
shall so construct its track “as to 
present the least possible obstruction 
to the ordinary and public use” of the 
street may be construed to include 
the moving of buildings along the 
street as a public use of the street 
and to require the company tempora- 
rily to remove its wires to allow the 
passage of buildings when found by 
the proper authorities to be necessa- 
ry. State v. Omaha, etc., St. R. Co., 
161 N.W. 170, 100 Neb. 716. ‘ 


[b] ocation of tracks.—(1) Rule 
applies where the question involved 
was as to the place where tracks 
should be located. Kennedy v. De- 
troit R. Co., 66 N.W. 495, 108 Mich. 
390. (2) Abutting property owners 
may require that a street railway be 
built in the center of the street, if 
possible, as required by the ordinance 
granting the company permission to 
lay its tracks upon the street. Ken- 
nedy v. Detroit R. Co., supra. 


92. State v. Hartford St. R. Co., 
56 A. 506, 76 Conn. 174. 


98. State v. Hartford St. R. Co., 
supra. 

94. Bridgewater v. Beaver Valley 
Traction Co., 63 A. 796, 214 Pa. 343. 


95. Ranken vy. St. Louis, etc., Sub- 
urban R. Co., 98 F. 479; Gardner v. 
Templeton St. R, Co., 68 N.E. 340, 184 
Mass. 294; Old Colony R. Co. v. Rock- 
land;?.ete., *R..Go; 637 IN. BE 370, 161 
Mass. 416; Kennelly v. Jersey City, 
30 A. 531, 57 N.J.Law 293, 26 L.R.A. 
281; Wagner vy. Bristol Belt Line 
Ry. Co., 62 S.E. 391, 108 Va. 594, 25 
L.R.A.N.S. 1278. 


fa] Tllustrations.—(1) Under 
Mass. Rev. L. ¢ 112 § 7, it is compe- 
tent for selectmen to prescribe that 
the construction shall be done to their 
satisfaction, and if they do so pre- 
scribe, their determination, at least 
in the absence of fraud, is final, and 
cannot be transferred to, or control- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Necessity for exercise of power by municipality. 
A municipality may not refuse to exercise its pow- 
er of regulation of street railroads;°* nor can it 
deprive itself by contract of the right to exercise 


the power.®? 


Formulation of plans by local commissioners des- 
Some statutes have 
provided for the designation of commissioners with 
authority for the formulation of plans for the con- 


ignated pursuant to statute. 


struction of street railroads.?8 


Regulation by state officers or bodies.®® 
statutes have imposed on the state public utility 
board the duty of formulating the general plan of 


construction of certain railroads. 


statute conferring on a public utility commission 
the power to determine the number of tracks to 
be laid by any street railway on a bridge contains 
no specific provisions as to the rules to govern the 


led by, the court. Gardner v. Tem- 
pleton St. R. Co., 68 N.E. 340, 184 
Mass. 294. (2) When a statute ex- 
pressly authorizes a municipal board 
to designate the number of street 
railroad tracks that shall be laid in 
any street, lane, or avenue of the city, 
the: court cannot set aside, as unrea- 
sonable, an ordinance which author- 
izes the laying of double _ tracks. 
Kennelly v. Jersey City, 30 A. 531, 
57 N.J.Law 2938, 26 L.R.A. 281. 


96. Louisville City Ry. Co. v. City 
of Louisville, 8 Bush (Ky.) 415. 


97. Louisville City Ry. Co. v. City 
of Louisville, supra. 


98. See statutory provisions. 


fa] In New York, under Rapid 
Transit Act (L. [1875] c 606 § 5) 
(1) the accuracy and detail of build- 
ing specifications was not requisite 
to the validity of a plan formulated 
by the commissioners. Matter of 
Kings County El. R. Co., 19 N.E. 654, 
112 N.Y. 47. (2) The commissioners 
might omit details in the plans and 
specifications, which the interests of 
the railroad company will require it 
to supply. Matter of Kings County 
Bl. R. Co., supra. (3) The act did not 
require the commissioners to fix the 
specific location of the stairways and 
stations of an elevated railroad. Mat- 
ter of Kings County El. R. Co., su- 
pra. (4) While an omission to fix 
in some manner the location of such 
stations and stairways constituted a 
defect in the plan, such omission was 
not sufficient, standing alone, to make 
the plan vitally defective and require 
the court to deny the corporate exist- 
ence of the railroad eompany. Mat- 
ter of Kings County El. R. Co., su- 
pra. (5) So, also, the particular plan 
under consideration, for the construc- 
tion of an elevated railroad, was held 
not so defective in respect of the 
height of the structure, the number of 
tracks, and the location of the sup- 
porting columns as to warrant the 
denial of the corporate existénce of 
the railroad corporation involved. 
Matter of Kings County El. R. Co., 
supra. (6) Plan of construction, for- 
mulated by commissioners, under the 
above statute, was held to be fatally 
defective in leaving to the railroad 
company an election as to several 
substantial details. New York Cable 
Co. v. Mayor, 10 N.E. 332, 104 N.Y. 1. 
(7) Plan of construction formulated 
by rapid transit railroad commission- 
ers in and for the city of New York, 
under L. (1891) ¢ 4, was held suffi- 
cient. In re New York Rapid Transit 
R. Com’rs, 18 N.Y.S. 320. 


99. Powers and functions of pub- 


* 
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determination of the commission, such statute has 
been so construed as not to permit an arbitrary de- 
termination by the commission,” but to require that 
its determination shall be based on a finding of pub- 


lie convenience, necessity, or safety.® 


ities. 


[§ 147] 3. Relocation of Tracks 
Changes, Required or Authorized by Public Author- 
The power of public officers or bodies, 
duly authorized, 


and Other 


to require or authorize reasonable 


changes in the construction of street railroads where 


Some 


Even though a 


lic utility commissions in general 
see Public Utilities §§ 78-99. 


1. See statutory provisions. 


[a] In New York Rapid Transit 
Act (L. [1891] ¢ 4 § 4), as amended 
by L. (1912) e@ 226 (1) required the 
public service commission to deter- 
mine the general plan of construction. 
In re Public Service Commission, 139 
N.Y.S. 982, 154: App.Div. 587. (2) It 
was not necessary for the general 
plan to show how deep an excavation 
would be necessary for a subsurface 
road, or what changes in detail would 
be required properly to construct the 
road. In re Public Service Commis- 
sion, supra. (3) The action of the 
public service commission in amend- 
ing the general plan of construction 
of a double-track subway, so as <to 
show that the tracks were to be on 
one level, was a mere detail, not re- 
quiring the plans to be resubmitted 
to a new commission to determine 
whether the railroad should be con- 
structed or to the municipal authori- 
ties. In re Public Service Commis- 
sion, supra. 


2. Appeal of Connecticut Co., 94 A. 
992, 89 Conn. 528. 


fa] Statute amendatory of Public 
Utilities Act—Spec. Act June 4, 
1913 § 4, conferring the power in 
aquestion, was amendatory of the Pub- 
lic Utilities Act of 1911, which did not 
permit arbitrary action by the com- 
mission; hence the special act was 
construed as not to permit such ac- 
tion. Appeal of Connecticut Co., 94 
A. 992, 89 Conn. 528. 


3. Appeal of Connecticut Co., su- 
pra. 


4. Removal of tracks see infra § 
150. 


5. Gardner v. Templeton St. R. 
Co., 68 N.E. 340, 184 Mass. 294; De- 
troit v. Ft. Wayne, ete, R. Co., 51 
N.W. 688, 90 Mich. 646; and cases in- 
fra this section. 


[a] Requirement not unreason- 
able.—Requirement that a street rail- 
road company, shall cut off ends of 
ties in order to prevent injury to 
pavement. City of Detroit v. Detroit 
United Ry., 138 N.W. 215, 172 Mich. 
496; Detroit v.. Ft. Wayne & Elm- 
wood St. Ry., 51 N.W. 688, 90 Mich. 
646. 

[b] Statute exempting street rail- 
road company from making repairs 
does not exempt it from the duty to 
comply with orders made by the se- 
lectmen of the town in granting the 
location, and which require the com- 
pany, in case a certain character of 
rail, pavement, etc., does not appear 


the public interest or convenience requires such 
changes has frequently been recognized,® at least 
where the power has duly been reserved by statute 
and conferred on the public authorities who seek 
to exercise such power.® 
railroad company holds its franchise subject to the 
obligation to relocate its tracks in a street occupied 
by it,’ and certain statutes expressly require a re- 


Thus, in general, a street 


satisfactory, to cause another rail, 
and pavement between the rails, to be 
substituted therefor. Gardner v. 
Templeton St. R. Co., 68 N.E. 340, 184 
Mass. 294. 


[ec] Bxpense.—The burdensome 
character of the duty, in that it in- 
volves large expense to the company, 
does not affect the obligation to per- 
form it. Detroit v. Ft. Wayne, etc. 
R. Co., 51 NW. 688, 90 Mich. 646. 


6. State v. Alabama City, G. & A. 


RYc< C05 050 . SOja 176, v1 Tt cule coop. 
Ann.Cas.1913D 696. ; 
[a] Particular reservation and au- 


thorization.—_-Under Const. (1875) art 
14 § 10 (§ 238 of present constitution), 
conferring on the legislature the pow- 
er to alter, revoke, or amend charters 
of incorporation, Code (1907) § 1374, 
conferring On municipal corporations 
powers as to paving and improving 
streets, and § 1269, imposing certain 
duties on street railroad companies, 
a street railroad takes its right to 
use the street under any grant of au- 
thority, subject to the paramount 
right of a municipality to grade and 
improve the street, and to make such 
requirements and regulations as are 
necessary and reasonable to make the 
street suitable and convenient for the 
use of the-.traveling public. State v. 
Alabama City, G. & A. Ry. Co., 55 So. 
176, 172 Ala. 125, Ann.Cas.1913D 696. 


7 Hammond, W. & E. C. Ry. Co. 
v. State Highway Commission, 152 
N.E. 806, 154 N.E. 20, 198 Ind. 456; 
Malone, Ft. C. & H. P. Ry. Co... v. 
Spuyten Duyvil Const. Co., 121 N.Y.S. 
656, 65 Misc. 367. 


[a] Expense of change has been 
imposed on the railroad company. 
Hammond, W. & HB. C. Ry. Co. v. State 
Highway Commission, 152 N.E. 806, 
154 N.E. 20, 198 Ind. 456. 


[b] Damages sustained by rail- 
road company.—(1) The rights of an 
electric railway company in a high- 
way are subject to the right of the 
public authorities to improve the 
highway as the public interest re- 
quires, and to the liability of being 
required to change its location, to 
conform to the requirements of such 
public improvements, at its own ex- 
pense, without recourse against those 
lawfully engaged in improving the 
highway for any damage that might 
be done to the railroad property, when 
no reckless or negligent act causes 
any damage (Malone, Ft. C. & H. P. 
Ry. Co. v. Spuyten Duyvil Const. Co., 
12d NLYES..36.74,,65).. Mises 936 7).5 202) 
and where proceedings authorizing the 
improvement of a highway as a state 
road were regularly had, an electric 
railway company occupying the high 
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location when the publie road on which the tracks 
In the due exercise of 
the police power, the state may require such a re- 
location;® as may also a municipality where the 
legislature had delegated to it the police power in 
this regard;?° and an ordinance repealing an earli- 
er ordinance, and requiring a new location of tracks, 
does not constitute an unlawful impairment of con- 
tract obligations where it is enacted in the exercise 
of reasonable discretion for the convenience and 
So, also, where authority in 
this regard has duly been reserved and the public 


are located is improved.® 


safety of the public.14 


way could not recover for damages 
resulting from the careful construc- 
tion of the road (Malone, Ft. C. 
H. P. Ry. Co. v. Spuyten Duyvil Const. 
Co., supra). 


Conformity of tracks on change of 
grade see infra § 161 


8. See statutory provision. 


[a] Time for relocation.—In quo 
warranto proceeding against an elec- 
tric railway company, neglecting the 
duty, under Gen. Code § 7204, to move 
the track and equipment from the 
side to the center of an intercounty 
highway during improvement there- 
of, the company could not defend on 
the ground that its franchise entitled 
it to occupy the side of road, where 
the franchise required the railroad 
company, on improvement of such 
highway, to install tracks in the cen- 
ter of the highway “simultaneously 
with said improvement,” since compli- 
ance therewith made is necessary for 
the railroad company to commence 
construction of the road in the cen- 
ter of the highway when the improve- 
ment of the highway itself was be- 
gun, “simultaneously” meaning at the 
same time. State v. Columbus, Dela- 
ware & Marion Hlectric Co., 133 N.E. 
487, 103 OhioSt. 280. 


9. Hammond, W. & E. C. Ry. Co. 
v. State Highway Commission, 152 
N.E. 806, 154 N.E. 20, 198 Ind. 456; 
Stern v. International Ry. Co., 115 
N.H. 759, 220 N.Y. 284; People ex rel. 
City of New York v.. New York Rys. 
Go., 112 N.E. 49, 217 N.Y..310; People 
v. Western New York, etc., Tract. Co., 
108 N.E. 847, 214 N.Y. 526. But see 
Anne Arundel County Com’rs v. Unit- 
ed Ry. & Blectric Co., 72 A. 542, 109 
Md. 377 (where it was said that the 
legislature in the guise of an amend- 
ment to the company’s charter could 
not divest vested rights without com- 
pensation). 


10. Ga.—Macon Consol. St. R. Co. 
v. Macon, 38 S.E. 60, 112 Ga. 782. 


I1l.—People v. Chicago City Ry. Co., 
155 N.E. 781, 324 Ill. 618; Pittsburg, 
ete.,.R. Co. v. Chicago City Railway 
Co., 224 Ill.App. 330. 


Iowa.—Snouffer v. Cedar Rapids, 
ote, Ry. Co., 92, N.W-. 79, 128 Iowa 
87. 


N.C.—Raleigh v. Carolina Power, 
SE R. Co., 104 S.E. 462, 180 N.C. 
234. 


Pa.—Haston City v. Miller, 69 Pa. 
Super. 554 [aff 108 A. 262, 265 Pa. 
25]. See Passenger Ry. Co. v. City of 
Philadelphia, 10 Phila. 70 (apparently 
recognizing rule). But see Ashland 
v. Schuylkill Ry. Co., 5 Pa.Dist.&Co. 
383 (authority to require relocation 
of company’s expense denied). See 
Village of Walworth v. Chicago, H. & 
G. L. Ry. Co., 208 N.W. 877, 190 Wis. 
379 (apparently recognizing rule). 

[a] Expense of change has been 
imposed on railroad company. Peo- 
ple v. Chicago City Ry. Co., 155 N.B. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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781, 324 Ill. 618. ‘ 
11. Snouffer v. Cedar Rapids R. 
Co., 92 N.W. 79, 118 Iowa 287. 
12. Macon Consol. St. R..Co. v. 


Macon, 38 S.B. 60, 112 Ga. 782; City 
of Owosso v. Michigan United Rys. 
Co., 167 N.W. 919,202 Mich. 37; Ra- 
leigh v. Carolina Power, etc., R. Co., 
104 S.B. 462, 180 N.C. 234. 


[a] Rule applied to a reservation 
in a franchise of authority to make 
further regulations, which incorpo- 
rated by reference the statutory pro- 
vision, Comp. L. (1915) § 8550, as to 
regulation of street railways by mu- 
nicipalities. City of Owosso v. Mich- 
igan United Rys. Co., 167.N.W. 919, 
202 Mich. 37. 


[b] Consent of public utility 
board.—Municipal resolution, enacted 
pursuant to authority duly reserved, 
ordering a change of location of 
street car tracks, is not invalid be- 
cause where the tracks cross a rail- 
road they cannot be moved, under 
Comp. L. (1915) § 8365, without the 
consent and order of the state rail- 
road commission, since it will not be 
assumed that the railroad commission 
will withhold its consent, and, if it 
should, its failure to consent would 
be a good defense to an attempt to 
enforce the order. City of Owosso v. 
Michigan United Rys. Co., 167 N.W. 
919, 202 Mich. 37. 


[c] Extension of boundaries of 
municipality.—Relocation may be re- 
quired in respect of a street included 
in the boundaries of a municipality 
after the railroad was built on such 
street. Raleigh v. Carolina Power, 
etc., R. Co., 104 S.E. 462, 180 N.C. 234. 


13. People ex rel. City of New 
York v. Belt Line Ry. Corporation, 
183 N.Y.S. 830, 193 App.Div. 92 [rev 
181 N.Y.S, 301, 110 Misc. 347, and rev 
on other grounds 129 N.E. 217, 230 
N.Y. 86, rearg den 130 N.E. 905, 230 
N.Y. 590]; People v. Geneva, W., S. 
BK. & C. L. Traction Co., 98 N.Y.S. 719, 
112 App.Div. 581 [aff 78 N.E. 1109, 186 
INE X Ol 6H. 


[a] Impairment of contract.—Mu- 
nicipality’s requiring a change of lo- 
cation under authority of a statute 
enacted after the railroad company 
had constructed its line was not an 
unlawful impairment of a contract. 
People v. Geneva, W., S. FB. & C. Li. 
Traction Co., 98 N.Y-S. 719, 112 App. 
Fie] 581 [aff 78 N.E. 1109, 186 NvY. 

14. Stern v. International Ry. Co., 
115 N°. 759, 220 NY. 284: Peo. y. 
New York R. Co., 112 N.E. 49, 217 N.Y. 
310; People v. Western, ete., Traction 
Co., 108 N.B. 847, 214 N.Y. 526. Com- 
pare Albany v. Watervliet Turnpike, 
etc., Co, 15 N.E. 370, 108 N.Y. 14 
(where right of city to require change 
was upheld). 

[a] Power not delegated..—(1) 
The power of the city of New York to 
protect persons and preserve the safe- 
ty and welfare of the people within 


[§ 147 


interests demand, a municipality may require such 
a relocation,!? and a like-rule applies where the 
legislature has conferred on the municipality ex- 
press authority in this regard.** 
may not, however, require a relocation of tracks 
in the assumed exercise of the police power, in the 
absence of a due delegation to it by the legislature 
of such power,!* and, in the absence of such dele- 
gation, of other authority conferred by the legis- 
lature, and of a reservation of authority in this 
regard, a municipality may not require a reloca- 
tion.15 So, where the charter of a street railroad 


A municipality 


the city gives no power to compel the 
relocation of street railway tracks 
lawfully in the streets. Peo. v. New 
York R. Co., 112 N.E. 49, 217 N.Y. 310. 
(2) Power is not conferred by a stat- 
ute conferring general power to alter 
and improve streets. People v. West- 
ern, etc., Traction Co., 108 N.E. 847, 
214 N.Y. 526. (3) Compare, however, 
cases supra note 10, 


15. People v. Western New York, 
ete., Tract. Co., 108 N.E. 847, 214 N.Y. 
526; People ex rel. City of New York 
v. Belt Line Ry. Corporation, 183 N. 
Y.S. 830, 193 App.Div. 92 [rev 181 
N.Y.S. 301, 110 Mise. 347, and rev on 
other grounds 129 N.E. 217, 230 N.Y. 
ee gagas den 130 N.E. 905, 230 N.Y. 


[a] Authority not conferred or re- 
served.—(1) A statutory requirement 
of the assent of a city to the con- 
struction of street railroads does not 
empower the city to direct the relo- 
cation of the tracks. Peo. v. New 
York R. Co., 112 N.E. 49, 217 N.Y. 310. 
(2) The authority ito require a reloca- 
tion may not be fouhd in a void reso- 
lution of the common council of the 
municipality or in an agreement made 
pursuant to such resolution. Peo. v. 
New York R. Co., supra. (3) A pro- 
vision, in an agreement between a 
city and persons authorized to con- 
struct a street railroad, for the cessa- 
tion of the use of the street by such 
persons, does not authorize the city 
to direct a relocation of the tracks in 
such street. Peo. v. New York R. Co., 
supra. * 


[b] Change not constituting relo- 
cation.—Slight lowering of tracks re- 
quired by a change in the contour of 
the street is not a relocation of tracks 
within the meaning of the above rule. 
Peo. v. Belt Line Ry. Corporation, 
ae cane 217, 130 N.E. 905, 230. N.Y¥- 


__ [ec] In New Jersey (1) the author- 
ity of county boards of freeholders to 
compel a street railroad company to 
relocate its tracks in a road formerly 
owned by a plank road company and 
acquired by such boards under Pub. L. 
(1902) p 566 has been denied, where 
the tracks wereneither dangerous nor 
inconvenient, as the highway was be- 
fore reconstruction, and.such boards 
desired the relocation merely because 
they believed the new location would 
be a better one after the road was re- 
constructed in accordance with their 
plans. Public Service Ry. Co. v. 
Board of Chosen Freeholders, of Hud- 
son & Essex Counties, 96 A. 98, 85 N.J. 
Law 290. (2) Such authority was not 
conferred by such act of 1902 (Public 
Service Ry. Co. v. Board of Chosen 
Freeholders of Hudson & Essex Coun- 
ties, supra), (3) by Pub. l. (1906) p 
57, which gave counties authority to 
reconstruct, improve, and widen such 
plank roads and to make agreements 
with street railroad companies as to 
sharing the expense (Public Service 
Ry. Co. v. Board of Chosen Freehold- 
ers of Hudson & Hssex Counties, su- 


——— 


P8147) 


company requires the location of its tracks in a 
certain part of the street, local authorities may not 
require a relocation under general authority con- 
ferred on them to control the location of street rail- 
road tracks.*® Municipal authorities may, by ac- 
quiescence, lose the right to attack the relocation of 
tracks on the ground that they did not consent. to 
such relocation.‘* The question as to whether the 
cost of relocation must be borne by the street rail- 
road company may depend on the construction of 
the statute providing for relocation.18 


Relocation of subway kiosks. Where the railroad 
company has, under its contract with the munici- 
pality, acquired the right to a fixed or specific lo- 
cation in public streets for its subway kiosks, and 
the location is, therefore, of the substance of its 
franchise, it has been held that the municipality 
may not, in the exercise of its general regulatory 
power in respect of public streets, require the rail- 
road company to relocate such kiosks,!° and that the 
state alone can require the company to make the 
ehange or authorize the municipality to act.?° 


Relocation of poles. The authority of a munici- 
pality to require the relocation of the poles of a 
street railroad company, which, although not dan- 
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gerous when erected, subsequently become danger- 
ous, has been recognized, on the theory that the orig- 
inal location was not of the-substance of the fran- 
chise.71 | 


Change of gauge. In the absence of any reserved 
authority or statutory authorization, the munici- 
pality may not require a change of gauge.” 


Substitution of rails. While the courts, under 
certain circumstances, have denied the authority 
of the municipality to require a substitution,?3 there 
is authority for the view that local authorities may 
require the substitution of rails where the existing 
rails are such as seriously to interfere with the use 
of the road by the public,?* and under due reserva- 
tion of authority in this regard, the municipality 
may require such substitution.?® 


Changes to permit use by another railroad com- 
pany. Where there is a valid contract between the 
municipality and a railroad company, in respect of 
the construction and equipment of the .road, the 
company may not be required to make changes in 
order to permit the use of the road by another rail- 
road company, in the absence of any reservation of 
power in that regard.**® 


pra), (4) by Pub. L. (1910) p 400, pro- 
viding that, if a street vailway or 
traction company shall change the 
location of its tracks at the request 
of the board or boards of chosen free- 
holders charged with the maintenance 
of the street, the company shall have 
the right to maintain and operate in 
the new location for as long a period 
as it had the right to do in the former 
location (Public Service Ry. Co. v. 
Board of Chosen Freeholders of Hud- 
son & Essex Counties, supra), (5) by 
provisions of Traction Act (Pub. L. 
[1893] p 302) §§ 7, 8, in respect of the 
location of street railroads and ob- 
taining the consent of local authori- 
ties (Public Service Ry. Co. v. Board 
of Chosen Freeholders of Hudson & 
Essex Counties, supra), (6) or by the 
section of the Freeholders Act author- 
izing boards of county freeholders to 
ordain and put in execution necessary 
by-laws (Public Service Ry. Co. v. 
Board of Chosen Freeholders of Hud- 
son & Essex Counties, supra). 

16. Anne Arundel County Com’rs 
v. United Ry. & Electric Co., 72 A. 
542, 109 Md. 377. 

[a] Charter provision not repeal- 
ed.— Acts (1890) p 557 c 505, requir- 
ing a street railway company to place 
its tracks on the margin of streets 
so as to leave fourteen feet for the 
use of vehicles, is not impliedly re- 
pealed by Acts (1908) p 361 c 654 § 
196, authorizing the county commis- 
sioners to compel street railway com- 
panies to change the location of 
tracks, the two acts not being irrecon- 
cilable, and the legislature having at 
the session at which the latter act 
was passed refused to amend the for- 
mer act so as to compel the company 
to relocate its tracks. Anne Arundel 
County Com’rs v. United Ry. & Hlec- 
tric’ Co., 72- A. 542,- 109 Md: 377. 

17. Wilson Tp. v. Easton Transit 
Co., 101 A. 983, 258 Pa. 266. 

[a] Tllustration.—A township 
which had appeared at a hearing be- 
fore the public service commission 
on the question of the street railway’s 
relocation is estopped from subse- 
quently enjoining the improvement on 
which the railroad company had spent 
a large sum, in reliance on the ap- 
proval of the commission, on the 
ground that it had not given its con- 


sent thereto. Wilson Tp. v. Haston 
Transit Co,, 101 A. 983, 258 Pa. 266. 


18. District of Columbia v. George- 
town & T. Ry. Co., 41 F.(2d) 424, 59 
App.D.C. 335. 


{a] Particular 
street railroad company 


statute—(1) A 
in the Dis- 


‘trict of Columbia was not liable for 


the cost of relocating its tracks neces- 
sitated by improvements made pursu- 
ant to Act June 7, 1924 [43 U.S.St. 
539, 549]. District’ of Columbia v. 
Georgetown & T. Ry. Co., 41 F.(2d) 
424, 59 App.D.C. 335. (2) The words 
“existing law,’ used in such act, re- 
quiring a refund from street railways 
under existing law, refer to statute 
law. District of Columbia v. George- 
town & T. Ry. Co., supra. F 


19. City of New York v. Hudson & 
Me Re Cor, 128) Nib: 1525229 N.Y., LAT. 


[a] Making of contract and ex- 
pense of relocation.—Location by a 
traction company of subway kiosks 
on sidewalks of a street under a cer- 
tificate issued by the board of rapid 
transit railroad commissioners effect- 
ed a contract between the city and the 
company, consent of local authorities 
having control of streets being ob- 
tained, and on widening of the street 
the city could not compel the company 
to bear the cost of removing kiosks 
from the roadway and relocate them 
on the sidewalk. City of New York 
v. Hudson & M. R. Co., 128 N.E. 152, 
229 N.Ys 141, 


20. City of New York v.,Hudson & 
M. R. Co., supra. 


21. Stern v. International Ry. Co., 
115 N:E. 759, 220 N.Y. 284 


22. Des Moines St. R. Co. v. Des 
Moines Broad Guage R. Co., 38 N.W. 
496, 74 Iowa 585. 


23. City of Burlington v. Burling- 
ton Traction Co., 124 A. 857, 98 Vt. 
24 est. sOnn-k. Coy Vv. Saint} John, 
43 N.B. 417. 


[a] MIllustration.—Under an agree- 
ment between the municipality and a 
street railroad company requiring the 
company, when the city paved a 
street, to lay such rails as the city 
council shall direct, and as shall b 
suitable to the paving to be used, the 


council may not direct the substitu- 
tion of a different type of rail from 
that in use, by original direction. of 
the council, if the rail in use is suit- 
able to new paving. City of Burling- 
ton v. Burlington Traction Co., 124 A, 
85.75 GSO Wite 124, 


24. State v. Trenton Passenger Ry. 
Co., 31 A. 238, 57 N.J.Law 216. 


25. State v. Alabama City, G. '& 
Aw Ry. Co. 555, Sov 76,40 Vo Aa ob. 
Ann.Cas.1913D 626; Louisville City 
Ry. Co. v. City of Louisville, 8 Bush 
(i<v.) 415; Gardner v. Templeton St. 
R. Co., 68 N.E. 340, 184 Mass. 294; 
Kalamazoo v. Michigan Traction Co., 
85 N.W. 1067, 126 Mich. 525. 


[a] Presumption as to reasonable- 
ness.—An ordinance requiring a street 
railroad to remove the rails on por- 
tions of the street and to replace them 
with seven-inch T-rails, weighing not 
less than eighty-five pounds per lineal 
yard, to be placed on good quality of 
sound crossties, and ballasted in @ 
first-class manner, so as to receive the 
permanent pavement to be placed on 
the street, is presumed to be reason- 
able until the contrary appears. State 
v. Alabama City, G. & A. Ry. Co., 55 
ae 176, 172 Ala. 125, Ann.Cas.1913D 


[b] Expense must be borne by the 
railroad company. Louisville City R. 
reas v. City of Louisville, 8 Bush (Ky.) 


26. People ex rel. Delaney v. In- 
terborough Rapid Transit Co.,; 183 
N.Y.S. 864, 192 App.Div. 450 [appeal 
dism 130 N.B. 892, 230 N.Y. 558]. 


[a] Tlustration.—The Interbor- 
ough Rapid Transit Company cannot 
be compelled to change its line equip- 
ment to permit the use by another 
railroad, under the trackage agree- 
mert between the two railroads and 
New York City, of cars of a type dif- 
ferent from existing railroads, be- 
cause no such obligation was imposed 
by the construction contracts which 
specifically required cars of a type 
that might be used interchangeably 
on existing railroads, and provided 
that cars should be of approved type 
and dimensions. People ex rel. De- 
laney v. Interborough Rapid Transit 
Co., 183 N.Y.S. 864, 192 App.Div. 450 
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Authority of state boards or commissions. 
authority of state public utility boards or commis- 
sions to direct certain structural changes may be 
exercised under some statutes,?* and while under 
some statutes such a board has no power to require 
the laying of double tracks instead of a single track, 
where, under its franchise, the railroad company 
is not authorized to lay double tracks,?* under the 
authority, conferred by other statutes, m respect of 
publie utility corporations, it has been held or rec- 
ognized that, to promote the public convenience or 
safety, a state public utility commission may re- 
quire the substitution of double tracks for a single 
track on a part of a street railroad line,?® the re- 
location of poles and wires of a street railroad at 
a safe distance from wires of another public util- 


[appeal dism 130 N.E. 892, 2380 N.Y. | 
558]. 


27. See cases passim notes 29-32. 


[a] Construction of order.—A cer- 
tificate of the public service commis- 
sion, authorizing relocation and re- 
construction of an elevated street 
railway did not require relocation of 
all supporting columns in the roadway 
between curb lines. Callahan Hstate 
vy. Manhattan Ry. Co., 153 N.Y.S. 770, 
168 App.Div. 1 [rev 152 N.Y.S. $67, 
90 Misc. 79}. 


28. Waddington v. Toronto & York 
Radial Ry. Co., 18 Ont.W.R. 621. 


29. Phoenix Ry. Co. of Arizona v. 
Geary, 209 F. 694 [aff 36 S.Ct, 45, 239 
Us: 277, 60 L.Hd.- 287]. 


{a] Reasonabieness of order.—An 
order of a state corporation commis- 
‘sion requiring a street railroad com- 
pany to double-track a portion of its 
line in a city of twenty-five thousand 
population extending ten blocks and 
to connect with another portion in 
the business section already having a 
double track was not shown to be un- 
reasonable, and a preliminary injunc- 
tion to restrain its enforcement de- 
nied. Phoenix Ry. Co. of Arizona v. 
Geary, 209 F. 694 [aff 36 S.Ct. 45, 239 
TORS. 2277) 60) Takia. 2:8. 


30. Western Union Telegraph Co. 
v. Burlington Traction Co., 99 A. 4, 90 
Vt. 506, Ann.Cas.1918B 841. 


{a] Proceedings before commis- 
sion.—(1) In proceedings before the 
public service commission by a tele- 
graph company against a traction 
company to compel the removal of 
power lines from dangerous proxim- 
ity to telegraph wires, where the trac- 
tion company based the claim on the 
Jegislature’s intention to take away 
- private rights by its charter, it had 
the burden to show that, expressly or 
by necessary implication, such inten- 
tion appeared. Western Union Tele- 
graph Co. v. Burlington Traction Co., 
99 A. 4, 90 Vt. 506, Ann.Cas.1918B 
841. (2) Where, in such case, the 
public service commission determined 
the necessity for elimination of dan- 
ger arising from the proximity of the 
traction company’s wires and the tel- 
egraph wires, it was within its prov- 
ince to determine the manner in which 
elimination could best be done, with 
a view to the operation of lines and 
the public safety. Western Union 
Telegraph Co. v. Burlington Traction 
Co., supya. 


[b} BReasonableness of order.—An 
order of the public service commis- 
sion to a traction company to re- 
move such company’s high tension 
power line from dangerous proximity 
to telegraph wires to a minimum dis- 
tance of thirty feet was not an unrea- 
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The 
gauge.?? 


sion.°4 


Nuisance.?> 


sonable exercise of authority. West- 
ern Union Telegraph Co. v. Burling- 
ton Traction Co., 99 A. 4, 90 Vt. 506, 
Ann.Cas.1918B 841. 


31. See case infra this note. 


[a] In Connecticut (1) the author- 
ity ef the public utilities commission, 
upon an appeal from an order of the 
selectmen of a town, to compel a 
street railway company to relocate 
its tracks, is exclusive, and, the de- 
termination thereof being an admin- 
istrative question, so long as the com- 
mission acted within its power, the 
sole question on appeal to the court is 
whether the order of relocation is 
reasonable. Connecticut Co. v. Town 
of Stamford, 110 A. 554, 95 Conn. 26. 
(2) The court cannot question the 
wisdom or expediency of the order 
and cannot substitute its judgment 
for that of the commission. Con- 
nectieut Co. v. Town of Stamford, su- 
pra. (3) If an order for relocation is 
made in the interest of public safety 
and is reasonable, the fact that no 
provision is made for indemnifying 
the railroae company for the cost of 
relocation does not render the order 
invalid. Connecticut Co. v. Town of 
Stamford, supra. (4) The reasonable- 
ness of the order of the public utili- 
ties, commission, requiring the relo- 
cation of street railroad tracks, is 
to be determined by the facts from 
which the conclusion is drawn, rather 
than from the conclusion itself. Con- 
necticut Co. v. Town of Stamford, su- 
pra. (5) In view of the fact that the 
company must fulfill its corporate 
duties and may not operate such por- 
tions of its tracks only as are present- 
ly profitable, a portion of the railway 
may rot be treated as an independent 
unit in determining whether an order 
for relocation of tracks is reasonable, 
in view of the expense and income. 
Connecticut Co. v. Town of Stamford, 
supra. (6) An order, requiring a 
street railway company whose entire 
system is operated at a loss, to change 
the side locations on its system to 
center locations, is in its nature con- 
fiscatory and unreasonable until it 
clearly appears that the public wel- 
fare urgently requires the change. 
Connecticut Co. v. Town of Stamford, 
supra. (7) The conclusion of the low- 
er .court, in affirming a decision. of 
the public utilities commission affirm- 
ing an order of the selectmen of a 
town compelling a street railway com- 
pany to relocate its tracks, that the 
relocation would be proper and highly 
conducive to the safety of all con- 
cerned, is not sustained, in the ab- 
sence of a finding showing that the 
existing location is dangerous to the 
public or to the highway or to pas- 
sengers in cars. Connecticut Co. v. 
Town of Stamford, supra. 


[§§ 147-148 


ity,?° the relocation of tracks,?1 and a change of 
The mere shifting of tracks to the center 
of the streets is not, however, a relocation of a rail- 
road within the meaning of certain statutes con- 
ferring authority onthe railroad commission,** and 
under some statutes the state roads commission is 
not empowered to compel a street railroad company 
to make a relocation of its tracks at its own expense, 
required by improvements made by the commis- 


[§ 148] 4. Manner of Construction as Creating 
A street railroad built by authority of 
law and in a’lawful manner is not a nuisance, and 
therefore can work no legal injury, either to the 
publie or to any private individual.*® It may occa- 


32. Inhabitants of Town of Phil- 
lipsburg v. Board of Public Utility 
Com’rs, 88 A. 1096, 85 N.J.Law 141. 


[a] hus an order of-the public 
utility commissioners, directing a 
change of gauge of the tracks of a 
street railroad company, is within 
the jurisdiction of the commissioners, 
under Public Utility Act. Inhabit- 
ants of Town of Phillipsburg v. Board 
of Public Utility Com’rs, 88 A. 1096, 
&5 N.J.Law 141. 


83. Village of Walworth v. Chica- 
£0) HH. & G.obey Ry. 1Co:,) 208 UNaWier Sains 
190 Wis. 379. 


34 United Rys. & Electric Co. of 
Baltimore v. State Roads Commis- 
sion, 91 A. 552, 123 Md. 561. 


[a] Presumption as to power.— 
There is no presumption in favor of 
a grant of power to the commission 
in this regard. United Rys. & Electric 
Co., of Baltimore v. State Roads Com- 
mission, 91 A. 552, 123 Md. 561. 


35. Operation of street railroad as 
nuisance see Nuisances §§ 255, 256. 


Remedies see supra §§ 137-142; and 
infra § 149. 


Currier v. West Side El. Pat- 
ent R. Co., 6 .F.Cas.No. 3/493, 6 
Blatechf. 487; Stern v. International 
Ry. Co., 115 N.E. 759, 220 N.Y. 284, 2 
A.L.R. 487; Davis v. New York, 14 
N.Y. 506, 67 Am.D. 186; Hollis v. 
Brooklyn Heights R. Co., 113 N.Y.S. 
4, 128 App.Div. 821; Brooklyn City R. 
Co. v.. Furey, 4 Abb.Pr.N.S. CNY 
364; Com. vy. Wilkes Barre, etc., Ry. 
Co., 47 A. 996, 127 Pa. 278; Faust v, 
Passenger R. Co., 3 Phila. (Pa.) 164; 
Hamilton St. R. Co. v. Weir, 51 Can.S. 


ashe [rev 32 Ont.L. 578, 7 Ont.W.N. 


[a] Elevated railroad in a street 
cannot be enjoined as a nuisance, if 
constructed in the manner authorized 
by the legislature. Currier v. West 
Side El. Patent R. Co., 6 F.Cas.No. 
3,493, 6 Blatchf. 487, 


{b] Where electnic railroad com- 
pany is authorized to locate trolley 
poles along street (1) they are not 
nuisances. Lambert v. Westchester 
Electric R. Co., 88 N.E. 977, 191 N.Y. 
248; Hamilton St. R. Co. v. Weir, 51 
Can:S.C. ‘506 [rev 32 *Ont Le O13 
Ont.W.N. 495]. (2) The poles, if plac- 
ed and maintained with due regard 
for public safety, are not unlawful 
obstructions, 
incidental to the exercise of a stat- 
utory right. Wegmann vy. City of 
wer Rh 186 N.Y.S. 893, 195 App. 

iv. : 


[c] Place where tracks located.— 
(1) Under a resolution of a munici- 
pal council authorizing the construc- 
tion of a street railway “in the centre 


For later cases, developments and changes in the law see Annotations, same title and section number. 


They are obstructions - 


‘sion inconvenience or loss,37 or may depreciate the 


value of property, and render its enjoyment incom- 
mcdious and almost impossible,®’ yet this is damnum 
absque injuria. The construction and maintenance 
of a street railroad along the public streets of a 
city, without authority of law, or in an unlawful 
manner, may, however, constitute a nuisance.?® So 
@ street railroad may constitute a nuisance where 
the rails unduly project above the surface of the 
street or road*® because of want of repair.*1 


[§ 149] 5. Remedies.42 Where a street railroad 
eompany fails to comply with the conditions and 
restrictions imposed upon it by statute or ordinance 
as to the plan and mode of construction, it may be 
compelled to do so by mandamus** or by a suit in 
equity.44 So a municipality may sue to enjoin a 
street railroad company from unlawfully obstruct- 
ing a street, by the manner in which it is construct- 
ing*® or maintaining*® its tracks. Where a contract 
exists between the company and the municipality, 
it may be enforced by a mandatory injunction,*7 
or the municipality may sue for damages for a 


or middle of’ a certain street, ‘with 


STREET RAILROADS 


[60 C.J.] 263 


breach of the contract.4® Likewise, a street rajil- 
road company is entitled to an injunction to prevent 
unlawful interference with the construction of its 
road by the municipal authorities.*? 


[§ 150] D. Removal of Tracks and Other Rail- 
road Property.°° Under authority to exercise a su- 
pervisory control over the use of streets by street 
railroads, the municipality has no power to remove 
tracks;°! nor may it do so under an assumed exer- 
cise of the police power, where the legislature has 
not conferred the right to exercise the police power 
in this regard.°* Where, however, the full term of 
the grant has expired,°* or has duly been revoked,** 
the company may be required to remove its tracks 
and other property from the streets, and, if it de- 
sires to remove them, the company may not, ordi- 
narily, be prevented from so doing.®? 


Temporary removal. A statutory provision per- 
mitting a municipality to enter into a contraet with 
a street railroad company, which contract would 
form part of the company’s charter, for the removal 
of tracks from a street for a definite period, not to 


a street rail in such a manner that 
- . . vehicles of every description 
can conveniently cross and recross 
said street without hindrance, at any 
time and at any point,” the location 
of part of the railway upon open 
ground formed by the intersection of 
five streets, aside from the centre of 
the designated street, and slightly de- 
flecting therefrom to the railway 
company’s private property, is not a 
nuisance per se, and a violation of 
the resolution, in the absence of evi- 
dence that such location interferes 
with public travel. Com. v. Wilkes 
Barre, etc., R. Co., 17 A. $96, 127 Pa. 
278. (2) Although the tracks in ques- 
tion were not laid in the place desig- 
nated by the ordinance authorizing 
the laying of the tracks, it has been 
held that the subsequent ratification 
by the municipality of the acts of its 
agent in permitting the laying of the 
tracks rendered the location lawful. 
Collins v. Carbondale Traction Co., 5 
Pa.Dist. 18. (3) There is a presump- 
tion, conclusive in the absence of 
proof, that street railroad tracks 
which have been laid and used for a 
long time were lawfully placed and 
have lawfully remained in their pres- 
ent location. Peo. v. New York R. Co., 
112 N.E. 49, 217 N.Y- 310. 


87. Faust v. Passenger R. Co., 3 
Phila. (Pa.) 164; Hamilton St. R. Co. 
v. Weir, 51 Can.S.C. 506 [rev 32 Ont. 
LL. 578, 7 Ont.W.N. 495]. 


88. Faust v. Passenger R. Co., 3 


Phila. (Pa.) 164. 


39. Cal.—City Store v. San Jose- 
Los Gatos Interurban R. Co., 150 Cal. 
OTT Ss. IU. 


Kan.—Longenecker v. Wichita R. & 
Light Co., 102 P. 492, 80 Kan. 413. 


N.Y.—Stern v. International Ry. 
Co., 115 N.E. 759, 220 N.Y. 284, 2 A.L. 
R/ 487; Davis v. New York, 14 N.Y. 
506, 67 Am.D. 186; Brown v. Metro- 


politan St. Ry. Co., 70 N.Y.S.. 40, 60 


App.Div. 184, 186 [aff 64 N.E. 1119, 
171 N.Y. 699]; Eldert v. Long Island 
Electric R. Co., 51 N.Y.S. 189, 28 App. 
Div. 451; Forty-second St., ete., Ferrv 
R. Co. v. Thirty-fourth St. R. Co., 52 
N.Y.Super. 252. 


Pa.—Faust v. 
Phila. 164. 


Can.—Halifax 
22 Can.S.C. 258. 


Passenger R. Co., 3 


St. R. Co. v. Joyce, 


nae see cases passim supra §§ 137- 


[a] MIllustrations.—(1) A street 
railway company, whose tracks are 
required to coincide ‘‘as near as may 
be” with the center of the street, 
maintains a continuing nuisance 
where it departs from a practicable 
route in the center of the street. 
Longenecker vy. Wichita R. & Light 
Co., 102 P. 492, 80 Kan. 413. (2) Poles 
‘of a street railroad so placed and 
maintained as to constitute a danger 
to travelers on the street are a nuis- 
ance. Stern v. International Ry. Co., 
ae INGE. 759,.- 220 Ne¥s284,' 2 ACLAR: 


40. In re Street Railways, 25 Pa. 
Dist. 439. 


- 41. See infra § 151. 


42. Rights and remedies of abut- 
ting owners see supra §§ 137-142. 


43. See Mandamus § 496. 


44. Gardner v. Templeton St. R. 
Co., 68.N.E. 340, 184 Mass: 294. 


[a] Parties.—Under M. Rev. L., ¢ 
112 § 100, providing that the superior 
court shall have jurisdiction in equi- 
ty, on the petition of the selectmen 
of a town in which a street railroad 
is located, to compel the observance 
of all orders made relative to the con- 
struction of the road in accordance 
with such chapter by such selectmen, 
the selectmen are the proper parties 
plaintiff to bring a bill to compel ob- 
servance of an order properly made by 
them under the statute as to the man- 
ner of the construction of a street 
railroad within their jurisdiction. 
Gardner v. Templeton St. R. Co., 68 


1 N.E. 340, 184 Mass, 294. 


45. Wilkesbarre v. Coalville Pass. 
RY.Co,, 41) wes.Gaz,, Cease): (397, ..4 Luz, 
Leg.Reg. 279. 


46. See infra § 151. 


47. Chester, etc., Road Co. v. Ches- 
tericete: REICON CGA M868 217 Pa. 
272. 


48. Montooth Borough v, Browns- 
ville Ave. St. R. Co., 55 A, 1086, 206 
Pa. 338. 


[a] Defenses.—Where a_ street 
railroad company contracts to build 
a road on a certain street, the fact 
that, because of the narrowness of 
part of the street, it is impossible to 


build such railroad safely is no de- 
fense to an action for a breach of 
the centract.. Montooth Borough v._ 
Brownsville Ave. St. R. Co., 55 A. 1036, 
206 Pa, 338, 


49. Tarrytown, ete., R. Co. v. New 
York, ete., Traction Co., 62 N.Y.S. 418, 
47 App.Div. 642; Akron, etc., R. Co. 
v. Bedford, 8 OhioS.&C.P. 142, 6 Ohio 
INR aee os 


[a]. Failure cf. company to com- 
ply with franchise.—It is no reason 
for refusing such relief that the 
street railroad company has not com- 
plied with the terms of the franchise, 
for if the company fails to perform its 
contract obligation, the city must 
seek its legal remedy; it cannot be 
permitted to take the law into its own 
hands. Akron, etc., R. Co. v. Bedford, 
8 OhioS.&C.P. 142, 6 OhioN.P. 276. 


50. Duty to restore street after 
removal see infra § 162. 


: Relocation of tracks see supra § 
47, ; 


51. City of Dayton v. South’ Cov- 
ington & C. St. Ry. Co.,.197 S.W. 670; 
177 Ky. 202, L.R.A.1918B 476, Ann.Cas. 
1918H, 229. 


52. City of Dayton v. South Cov- 
ington & C. St. Ry. Co., supra; Lynch- 
burg Traction & Light Co. v. City or 
Lynchburg, 128 S.E. 606, 142 Va. 255, 
43 A.L.R2 752: 


[a] Rule applies to a street in- 
cluded within the boundaries of the 
municipality after a railroad was con- 
structed. Lynchburg Traction & 
Light Co. v. City of Lynchburg, 128 
S.E. 606, 142 Va.-255, 43 A.L.R. 752. 


{b] Nuisance.—LEven in the exer- 
cise of the police power, the mu- 
nicipality could not remove the tracks 
in the absence of a showing that they 
constituted a nuisance. City of Day- 
ton v.-South Covington & C. St. Ry. 
Co. 19.7 Sew U0ab TG Ky. 202, qu ZAS 
1918B 476, Ann.Cas.1918H 229. 


53. Detroit United Railway v. City 
of Detroit, 33 S.Ct. 697, 229 U.S. 39, 57 
L.Ed. 1056; City of Mt: Vernon v. 
Berman & Reed, 125 N.H, 116, 100 
OhioSt. 1. 


54. City of Mt. Vernon v. Berman 
& Reed, supra. 


55. City of Mt. Vernon y. Berman 
& Reed, supra, 
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exceed a period specified, does not authorize an 
ordinance permitting the railroad company tempo- 
rarily to remove tracks, with the approval of a cer- 
tain municipal department, when the company ¢er- 
tifies that it has no present use for such tracks.°® 


Loss of municipal or local authorities’ right to 
remove or compel removal. While apparently a con- 
trary view has been taken,>’ there is authority for 
the view that municipal or local officers who have 
knowingly and without objection permitted a street 
railway to be constructed cannot remove or compel 
removal on the ground that the required consent 
was not given.®§ 


Action for damages for removal. The owner of 
a street railroad may not recover damages for the 
removal of tracks by municipal authorities where 
the ordinance under which the road was construct- 
ed reserved to the municipality the right to remove 
such tracks in the event that the owner failed to 
comply with such conditions and it is shown that 
he did not comply therewith,®® but such owner may, 
in a proper case, be entitled to recover for the con- 


56. Passayunts Avenue Business [a] 
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Effect of decree of dismissal 


[$§ 150-151 


version of such rails by the municipal authorities 
after removal.®° 


[§ 151] E. Restoration, Paving, and Repair of 
Streets and Maintenance of Railroad*'—1. In Gen- 
eral. Even in the absence of any express contract 
provision, statute, or ordinance so requiring, a street 
railroad company may be obliged to restore the street 
after it has constructed its line,®? to keep the por- 
tions of the street occupied by it in good condition,** 
and to maintain its tracks and other facilities in 
proper condition®+ so as not unnecessarily to inter- 


tere with the use of the street by others®® and as 


not to cause undue danger to others,®® and must 
make a street occupied by it suitable to its needs 
without the aid of the municipality.°* The duty 
to restore the street is sometimes imposed by stat- 
ute.®8 The authority of a municipality to make or 
enforce reasonable regulations or requirements as 
to the condition in which a street railroad company 
shall maintain its tracks in public streets,®® under 
the police power’? and applicable statutory pro- 
visions,‘! has been recognized. Where matters in- 


Tenn.—Memphis, R. P. & B. R. Co. 


Men’s Ass’n v. Public Service Com- 
mission, 73 Pa.Super. 242. 


57. Trenton & Mercer County 
Traction Corporation v. Inhabitants 
of Ewing Tp., 107 A. 416, 90 N.J.Eq. 
560 [rev 101 A. 1037, 87 N.J.Eq. 397]. 


[a] Estoppel—Where the mu- 
nicipality in granting consent local 
authorities could act only by ordi- 
nance, they may not be estopped to 
remove a switch not located as pro- 
vided in the plan, in respect of which 
the consent was given. Trenton & 
Mercer County Traction Corporation 
v. Inhabitants of Ewing Tp., 107 A. 
416, 90 N.J.Eq. 560 [rev 101 A. 1087, 
87 N.J.Eq. 397]. 


[b] Daches.—Local authorities 
were not barred by laches from re- 
moving a switch not located as pro- 
vided in the plan, in respect of which 
consent was given. Trenton & Mercer 
County Traction Corporation, 107 A. 
416, 90 N.J.Eq. 560 [rev 101 A. 1037, 
87 N.J.Eq. 397]. 


58. Wilson Tp. v. Easton Transit 
Co., 101 A. 983, 258 Pa. 266; Maust 
v. Pennsylvania, etc., Street Ry. Co., 
69 A. 80, 219 Pa. 568; Pennsylvania 
R. Co. v. Montgomery Pass. Ry., 31 A. 
468, 167 Pa. 62, 27 L.R.A. 766, 46 Am. 
5.R. 659. 


59. Stewart v. Ashtabula, 107 F. 
857, 47 C.C.A. 21 [cert den 22 S.Ct. 
932, 183 U.S. 696, 46 L.Ed. 394]. 


[a] Effect of decree of dismissal 
of pricr bill in equity.—Where an 
ordinance granting a franchise in a 
street provides that in case of the 
neglect of the grantee to take up and 
relay tracks when directed so to do 
by the council, or in case of his fail- 
ure to keep the same properly ballast- 
ed and to restore the street or track 
to a uniform grade, the council may 
cause the same to be done at the ex- 
pense of the grantee, the finding of 
the court on a petition by the grantee 
to enjoin such removal that there had 
been a failure to comply with the 
ordinance is conclusive in a subse- 
quent action at law by the grantee 
to recover damages for the removal. 
Stewart v. Ashtabula, 107 F. 857, 47 
C:C.A. 21 [cert den 22 S.Ct. 932, 183 
U.S. 696, 46 L.Md. 394]. 


60. Stewart v. Ashtabula, supra. 


of prior bill in equity.—The finding 
in the prior bill in equity set forth 
supra note 59 [a] is not conclusive on 
plaintiff’s right to recover for the 
conversion of the rails. Stewart v. 
Ashtabula, 107 F. 857, 47 C.C.A. 21 
[eert den 22° S.Ct. 932,°183 U.S. 696, 
46 L.Ed. 394]. 


61. Assessments for improvements 
So ee Corporations §§ 2894— 


Enforcing specific performance of 
oa see Specific Performance 


Regulation as to roadbed and tracks 
in general see infra § 238. = 


62. State v. New York, etc., R. Co., 
71 A. 942, 8i Conn. 645; Cleburne St. 
Ry. Co. v. Dickey, (Tex.Civ.App:) 
168 S.W. 475. 


{a] Provision germane to plan.— 
One of the particulars of a plan of 
a street railroad extension which city 
authorities had power to modify un- 
der Gen. St. § 38338, as a condition of 
their approval, was the grade pro- 
posed for the tracks, and another 
was the change, if any, to be made in 
any highway, and their approval was 
conditioned on the company’s bring- 
ing the street, in a part of the ex- 
tension, throughout its' full width, to 
a specified grade, and putting it, both 
within and outside of the tracks, in 
good condition for public travel, and 
it was held that such condition was 
germane to the plan. State v. New 
York, ete. BR. Covet Av 942.82 Conn, 
645. 

63. See infra § 152. 


64. Fielders v. North Jersey Rail- 
road Co., 538 A, 404, 54 A. 822, 68 NJ. 
Law 3438, 59 L.R.A. 455; 96 Am.S.R. 
552; Public Service Ry. Co. v. Board 
of Chosen Freeholders of Hudson 
County, 78 A. 235, 78 N.J.Eq. 20. 


65. Ala.—Birmingham, E. & B. R. 
os Ve. stags, 72 ‘Sow 164, L96< Ala, 


Kan,—City of Emporia v. Emporia 
ne St hight Co. 139; Lusb.92 kant 
og. * 


N.Y.—City of New York v. Bleeck- 
er St. & EF. Ferry R. Co., 115 N.Y.S. 
592, 180 App.Div. 830. 


v. State, 11 S.W. 946, 87 Tenn. 746. 


Tex.—San Antonio Traction Co. v. 
Cassanova, (Civ.App.) 154 S.W. 1190. 


Wis.—Village of Walworth v. Chi- 
cago, H. & G. L. Ry. Co., 208 N.W. 
877, 190 Wis. 379. 


See Pascagoula St. Ry. & Power Co. 


Vv. Brondum, 50 So. 97, 96 Miss. 28 


Qwhere the court said that the rails of 
street railroads ought to be flush with 
the surface of the ground). 


66. Birmingham E. & B. R. Co. v. 
Stagg, 72 So. 164, 196 Ala. 612; Schild 
v. Central Park, ete., R. Co., 31 N.E. 
327, 1383 N.Y. 4465228 Am-.S-R. 658: 
Worster v. Forty-Second St., ete., Fer- 
ry R. Co.°50 N.Y. 203; City of New 
York v. Bleecker St. & F. Ferry R. 
Co., 115 N.Y.S. 592, 180 App.Div. 830. 


67. Sawin v. Connecticut Valley St. 
R. Co., 99 N.E. 952, 213 Mass, 109. 


68. See statutory provisions. 


[a] Construction and operation of 
particular statute.—(1) Railroad L. § 
11, requiring railroad corporations to 
restore a street intersected or touch- 
ed by its road, applies to street sur- 
face and electric roads. Town of 
Queensbury v. Hudson Valley Ry. Co., 
135 N.Y.S. 200, 75 Mise. 197 [mod on 
other grounds 143 N.Y.S. 120, 158 App. 
Div. 258 (aff 112 N.E. 749, 218 NvY. 
648)]. (2) The statute does not ap- 
ply, however, to the construction of a 
railroad which, practically throughout 


its entire length, is in the traveled’ 


part of the highway. Town of 
Queensbury vy, Hudson Valley Ry. Co., 
supra. 


69. Town of St. Helena v. San 
Francisco, N. & C. Ry., 140 P. 600, 605, 
24 Cal.App. 71; Dallas Ry. & Termi- 
nal Co. v. Bankston, (Tex.Civ.App.) 33 
S.W.(2d) 500; State v. Olympia Light 
& Power Co., 158 P. 85, 91 Wash. 519. 


{a] MIllustration.—Maintenance of 
rails at level with surface. Dallas 
Ry. & Terminal Co. v. Bankston, (Tex. 
Civ.App.) 33 S.W.(2d) 500. 


70. State v. Olympia Light & Pow- 
er Co., 158 P. 85, 91 Wash. 519, 


71. City of Highland Park v. Dal- 
Nae Ry. Co., (Tex.Civ.App.) 243 S.W. 
(4, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 151-152] 


volved relate to the regulation of streets and high- 
ways and to the control of the improvement of 
them, according to some eases, they involve the ex- 
ercise of the police power, which municipal and other 
local authorities may not surrender by agreements 
with street railroad companies,’? and a grant of the 
use of a street.for a street railroad is accepted sub- 
jecs to the reasonable and necessary exercise of such 


power by the municipality.7* 


Nuisance. A street railroad may constitute a nui- 
sance where the rails unduly project above the sur- 
face of the street or road,’* or where the rails oth- 
erwise become dangerous,‘*® for want of repair; and 
the municipality may sue to enjoin the maintenance 


of such nuisance.7® 


72. Wheeling Traction Co. v. Board 
of Com’rs of Belmont County, 248 F. 
205, 160 C.C.A. 283; City of Detroit v. 
Detroit United Ry., 188 N.W. 215, 172 
Mich, 496. 


73. City of Detroit v. Detroit Uni- 
ted Ry., Supra. 


74. San Antonio Rapid Transit St. 
R. Co. v. Limburger, 30 S.W. 5338, 88 
Tex. 79, 53 Am.S.R. 730. 


75. City of New York v. Montague, 
129 N.Y.S. 1084, 145 App.Div. 172 [rev 
124 N-Y.S. 959, 68 Mise. 176]; San 
Antonio Rapid Transit St. R. Co. v. 
Limburger, 30 S.W..533, 88 Tex. 79, 
53 Am.S.R. 730 


[a] whiia chante for preservation 
of franchise.—A corporation having 
a franchise to construct, maintain, 
and operate a railroad in the streets 
of a city, may not maintain such a 
nuisance in the streets in order ta 
preserve the franchise. City of New 
York v. Montague, 129 N.Y.S. 1084, 145 
App.Div. 172 [rev 124 N.Y.S. 959, 68 
Misc. 176]. 


76. City of New York v. Montague, 
supra; Wilkesbarre v. Coalville Pass. 
R. Co., 7 Leg.Gaz. (Pa.) 397,3 Luz. 
Leg.Rep. 279. 


[a] Existence of other remedy.— 
Railroad L. (Consol. GE ELES10} ec 49) 
§ 96, empowering a city, granting a 
street railroad a franchise, to repair 
the streets and charge the cost there- 
of to the company, is not exclusive, 
and does not prevent a city from su- 
ing to enjoin the maintenance of a 
nuisance created by worn and de- 
fective rails in the streets, constitut- 
ing dangerous obstructions. City of 
New York v. Montague, 129 N.Y.S. 
1084, 145 App.Div. 172 [rev 124 N.Y.S. 
959, 68 Mise. 176]. 


[b] Parties.—Where a receiver of 
a street railroad company, appointed 
in an action to foreclose a mortgage 
on the property of the company, main- 
tains a nuisance in the streets, re- 
sulting from worn and defective rails, 
constituting dangerous obstructions 
in the streets, in an action by the city 
against the receiver to enjoin the 
maintenance of the nuisance, the rail- 
road company was not a necessary 
party. City. of. New York v. Monta- 
Zue, 129 N.Y.S. 1084, 145 App.Div. 
172 [rev 124 N.Y.S. 959, 68 Misc. 176]. 


77. Philadelphia v. 13th St., etc., 
8 Pa.Dist 468 [aff 33 A. 
126, 169 Pa. 269]; Philadelphia, etc., 
Pass. R. Co. v. Philadelphia, 11 Phila. 
(Pa.) 358. 


Set-off of alleged ne cee for such 
stoppage see infra § 17 


78. Chicago Union Traction Co. v. 
Case, 129 Ill.App. 451; Calumet Elec- 
tric St. EA COPM Ys Nolan, 69 Tll.App. 
104; Fielders v. North Jersey Rail- 
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Injury or damage sustained by company. The 
company cannot successfully complain of any in- 
jury to its business by reason of the stoppage of 
necessitated by the municipality’s doing 
work which the railroad company should have done, 
if such stoppage was reasonably necessary to the 


[§ 152] 2. Duty To Repair Street in General. 


While there is apparently some authority to the 


road Co., 53 A. 404, 54 A. 822, 68 N.J. 
Law 343, 59 L.R.A. 455, 96 Am.S.R. 
552. See Schild v. Central Park, etc., 
RY Cox, BLINDS, 327,138 Ney. 446, 28 
Am.S.R. 658 (where, however, a judg- 
ment against defendant street rail- 
road company was upheld); City of 
New York v. Bleeker St. & F. Ferry R. 
Co., 115 N.Y.S. 592, 130 App.Div. 830 
(where, however, the question actual- 
ly involved was in respect of the duty 
to repair). But see State v. Hoboken, 
41 N.J.Law 71 (as to repairs). 


79. Ala.—Montgomery St. R. Co. v. 
Smith, 39 So. 757, 146 Ala. 316. 


Ark.—Pugh v. Texarkana Light, 
ete., Co., 109 S.W. 1019, 86 Ark. 36. 


_Ga.—Georgia Ry. & Power Co. v. 
he of Atlanta, 113 S.E. 420, 153 Ga. 


Ind.—Western Paving, ete., Co. v. 
Citizens’ St. R. Co., 26 N.H. 188, 28 N. 
EH. 88, 128 Ind. 525, 25 Am.8.R. 462, 10 
L.R.A, 770. P 


Iowa.—MecClosky v. Iowa Ry 
Light Co., 197 N.W. 989, 200 
913, 198 Iowa 1146. 


Ky.—Groves v. Louisville R. Co., 
58 S.W. 508, 109 Ky. 76, 22 Ky.L. 599, 
52 L.R.A. 448; Owensboro City R. Co. 
v. Barber Asphalt Paving Co., 107 S. 
ee 244, 32 Ky.L. 844, 14 L.R.A.N.S. 
1216. 


Mich.—Kaiser v. Detroit, 
Co., 91 N.W. 752, 131 Mich. 506. 


Pa.—Brobston v. Burgess and Town 
Council of Borough of Darby, 138 A. 
849, 290 Pa. 331, 54 A.L.R. 1285; Neth- 
er Providence Tp. v. Philadelphia 
Rapid Transit Co., 124 A. 345, 2380 
Pa. 74; Borough of Swathmore v. 
Philadelphia Rapid Transit Co., 124 
Ae SAS e828 0 Pa 19, ooe Asli Rs Las 
Commonwealth v. Newtown Tp., Dela- 
ware County, 120 A. 123, 276 Pa. 172; 
Borough of Collingdale v. Philadel- 
phia Rapid Transit Co., 117 A. 909, 
274 Pa. 124; Burgess & Town Council 
of Chambersburg Borough v. Cham- 
bersburg & G, Electric Ry. Co., 101 A. 
922)" 258 Pa. 57>. Reading v. United 
Traction Co., 64 A. 446, 215 Pa. 250; 
Reading v. United Traction Co., 52 A. 
106, 202 Pa. 571; McKeesport v. Pitts- 
burg, McKeesport & C, Ry..Co., 55-Pa, 
Super. 47; Gallagher v. Philadelphia 
Rapid Transit Co., 51 Pa.Super. 488; 
Reading City v. Union Tract. Cor 24 
Pa.Co, 629; Harrisburg v. Harrisburg 
Pass. R. Co., 1 Pearson 298. 


Tenn.—Memphis, etc., R. Co. v. 
State, 11 S.W. 946, 87 Tenn. 746. 


Tex.—Citizens’ R., etc., Co. v. Johns, 
116 S.W. 62, 52 Tex.Civ-App. 489, 
Laredo Blectric, etc., Co. v. Hamilton, 
56 S.W. 998, 23 Tex.Civ. App. 480. 


vVt.—City of Burlington v. Burling- 
ton Traction Co., 124 A. 857, 98 Vt. 
24. 


y. & 
N.W. 


‘ete: R- 


contrary,’* it has been held or recognized that a 
street railroad company is bound to keep the por- 
tions of streets oceupied by its right of way in 
geood condition, even in the absence of any express 
contract or statutory directions to that effect,”® and 


See City of Duluth v. Duluth St. Ry. 
Co., 163 N.W. 659, 137 Minn. 286 (rec- 
ognizing rule); Lynchburg Traction 
& Light Co. v. City of Lynchburg, 128 
S.E. 606, 142 Va. 255, 43 A.L.R. 752 
(where the cases are reviewed); Vil- 
lage of Walworth v. Chicago, H. & G. 
L. Ry. Co., 208 N.W. 877, 190 Wis.- 379 
(apparently recognizing rule). 


[a] Reason for rule.—When the 
State gives up a portion of one of its 
highways to a particular use, with- 
out providing that what had been the 
duty of the municipality as to it shall 
continue, such duty devolves upon 
the party acquiring the right to use 
it, and a street railroad company, giv- 
en the right to use such portion of a 
street as is needed for its tracks, in 
taking charge of it, is charged with 
the duty of properly maintaining it. 
It is because the municipality, as the 
agent of the state, has charge of the 
streets, that it must maintain and 
keep them in proper repair, and when 
the state permits this charge, as to 
a portion of a street, to be committed 
to another, it must be understood as 
imposing upon’ such party the re- 
sponsibility that formerly rested up- 
on the municipality, unless in the 
grant, or in the: municipal consent 
thereto, of the right to use a portion 
of the street, such responsibility is 
expressly withheld and its imposition 
continued upon the municipality. 
Reading vy. United Traction Co., 64 
A. 446, 215 Pa. 250. 


[b] Statute and ordinance not re- 
lieving from duty.—(1) Act of March 
22, 1887 (P. L. p 8), under which de- 
fendant street railroad corporation 
was incorporated did not relieve such 
corporation from its common-law du- 
ty to repair. Gallagher v. Philadel- 
phia Rapid Transit Co., 51 Pa.Super 
488. (2) Nor did the applicable ordi- 
nances of the city of Philadelphia re- 
lieve it of such duty. Gallagher v. 
Philadelphia Rapid Transit Co., su- 
pra. 


[ec] Duty in absence of express 
order of municipality.—A street rail- 
way company, required by ordinance 
to plank unpaved crossings when so 
ordered by the city council, was bound 
reasonably to maintain such a cross- 
ing although the council had not or- 
dered it planked, McClosky v. Iowa 
Ry. & Light Co., 197 N.W. 989, 200 N. 
W. 918, 198 Iowa 1146. 


{d] Charging municipality.—A 
share of the cost of the resurfacing 
of a roadway where it is crossed by a 
street railway track, so as to make it 
safe and passable for travel, may not 
be charged to a municipality under 
the provision of Pub. Serv. Company 
Act art V § 12, in proceedings before 
the public service commission, as 
such resurfacing was not a reloca- 
tion, alteration, or abolition of a 


ee 
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this duty isa continuing one.*® According to some 
cases, ordinance requirements as to repairs are not 
matters of contract but are regulations,*? involving 
the exercise of the police power,*? at least im re- 
spect of the kinds of repair,$? and a municipality 
may require a company to keep the track zone in 
repair even in the absence of statutory authoriza- 
tion,®4 


Duty imposed by statute. While the view has 
been expressed that the enactment of a statute im- 
posing on a street railroad company the duty to re- 
pair a certain portion of the streets is an exercise 
of the taxing power,’* according to some cases, the 
state, in enacting such a statute, acts under the po- 
lice power,®® which is binding on all citizens.** 
Such a statute must be given effect,®* and, if duly 
authorized so to do, the municipality may require 
a compliance with such duty.’® It has been held, 
however, that a statutory provision as to repairs 
has no application to a street railroad company 
which is not operating under such statute.°° 


grade crossing. Horsham Tp. v. Pub- {Traction Co., supra. 
lic Service Commission, 97 Pa.Super 83. 
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Duty imposed by contract or terms of grant or 
permission. Contracts with a municipality 1mpos- 
ing on a street railroad company duties as to the 
repair of streets occupied by a street railroad com- 
pany have been given effect,°' and under its gen- 
eral power to impose such terms as it may deem fit 
in granting permission to construct, maintain, and 
operate a street railroad,®” a municipality may im- 
pose on the grantee the duty to keep in repair that 
portion of streets which is occupied by the com- 
pany,°® or even, it seems, the whole street or high- 
way,°4 and, according to some cases, on acceptance 
of the grant, a contract is created,®® and the terms 
and conditions as to repairs are binding on the 
grantee.®® It has been held, however, that, in im- 
posing restrictions as to repairs, the local authori- 
ties act as public officers and not as trustees of the 
municipality,®? that, in a strict sense, the accept- 
ance of the grant does not create a contract,°* and 
that a provision as to the manner of repairing is 
regulatory and not contractual.°® Under the gen- 
eral rule, in determining questions as to the duty 


; ‘ty required a railway company to 


366, 


80. See infra § 155. 


81. State v. Milwaukee LHlectric 
Ry. & Light Co., 161 N.W. 745, 165 
Wis. 230. 


82. State v. Milwaukee Electric 
Ry. & Light Co., supra. 


[a] Surrender.—The right to ex- 
ercise such power may not be sur- 
rendered by contract. State v. Mil- 


_waukee Electric Ry. & Light Co., 161 


N.W. 745, 165 Wis. 230; State v. Mil- 
waukee Electric Ry. & Light Co., 147 
N.W. 232, 157 Wis. 121. 


83. State v. Milwaukee Hlectric 
Ry. & Light Co., supra. 


84 Village of Walworth v. Chica- 
£0, HW. & GL. Ry. Co., 208 N-W. 877, 
190 Wis. 379. See Barrett v. Philadel- 
phia Rapid Transit Co., 23 Pa.Dist. 
149. Compare Lynchburg Traction & 
Light Co. v. City of Lynchburg, 128 
S.E) 606, 142 Va. 255, 43 (A.L.R. 752 
(where the authority of the munici- 
pality was denied in respect of a 
street as to which it had not granted 
any privilege to the railroad com- 
pany). 


85. See cases infra this note. 


[a] In New York the provision of 
Railroad L. (1910) § 178, requiring 
street surface railroad corporations to 
keep in permanent repair that por- 
tion of a street, avenue, or public 
place between its tracks, the rails of 
its tracks, and two feet in width out- 
side of its tracks, is an exercise of 
the taxing power, the tax being paid 
in the form of paving and other ma- 
terials for street construction. Peo- 
ple v. State Tax Com’rs., 103 N.E. 
776, 209 N.Y. 496; City of New York 
Ve. Dry Dock, “Ky Bi &_B. Ri Co,, 240 
N.Y.S. 744, 185 Mise. 678. See Ro- 
chester v. Rochester R. Co., 74 N.E. 
Sos. Lez IN. Y. 399,770) aR Ay 173.7 (the 
court assumed that the statute was 
an exercise of the taxing power, but 
stated that “if an exercise of the po- 
lice power the result would be the 
same’’). 


86. State v. Terre Haute, I. & E. 
aLeGee Co., 167 N.E. 127, 201 Ind. 


87. State v. Terre Haute, I. & E. 


i make street repairs under a later 
Conway v. Rochester, 51 N.E. ordinance after the passage thereof 
did not estop the municipality to 
claim that the company was bound to 
repair a particular street under a 
prior ordinance containing broader re- 
quirements. State v. Milwaukee Hlec- 
tric Ry. & Light Co., 139 N.W. 396, 151 
Wis. 520, Ann.Cas.1914B 123. 


[b] Payment for wear and tear.— 
A city, under’ St. (1919) § 1863, as it 
existed in 1903, could require an in- 
terurban railway, as a condition of 
a grant of a right to use the streets 
of the city, to pay a certain amount 
annually as actual compensation for 
the wear and tear on the streets and 
bridges of the city, notwithstanding 
the authority to tax or license such 
railways for revenue had been tak- 
en away by prior legislation. City 
of Oshkosh vy. Eastern Wisconsin 
Electric Co.,-178 N.W. 308, 172 Wis. 


94 See infra § 157. 


95. Chicago City Ry. Co. v. City 
of Chicago, 154 N.E. 112, 323 Ill. 246; 
City of Chicago v. Chicago Rys. Co., 
118 N.E. 728, 282 Ill. 383. .See Field- 
ers v. North Jersey Railroad Co., 53 
A. 404, 54 A. 822, 68 N.J.Law 343, 
59 L.R.A, 455, 96 Am.S.R. 552 (ap- 
parently recognizing rule). 


395, 157 N.Y. 38; City of New York 
v. Ninth Ave. R. Co., 115 N.Y.S. 876, 
130 App.Div. 839; City of New York 
v. Broadway & S. A. R. Co., 115 NY.S. 
872, 1380. App.Div: 834; City of New 
York v. Dry Dock, BE. B. & B. R. Co., 
240 N.Y.S. 744, 185 Misc. 678; Peo- 
ple ex rel. Benger v. Davis, 165 N.Y.S. 
47, 100 Misc, 334; Mechanicville v. 
Stillwater, etc., St. R. Co., 71 N.Y.S. 
1102, 35 Misc. 513 [aff 74 N.Y.S. 1149, 
67 App.Div. 628 (aff 66 N.E. 1117, 174 
N.Y. 507)]; Norfolk & P. Traction 
Co, v. City of Norfolk, 78 S.B, 545, 
115 Va. 169, Ann.Cas.1914D 1067. 


[a] Nature of duty imposed.— 
General Railroad Law (L. [1910] ¢ 
481) imposed on street railroad com- 
panies the original and primary duty 
to repair. People ex rel. Benger v. 
Davis, 165 N.Y.S. 47, 100 Misc. 334. 


[b] Strict compliance.—The trend 
of the more recent and best consid- 
ered decisions is to hold street rail- 
road companies to a high degree of 
responsibility and strict compliance 
with their charter duties Norfolk & 
P, Traction Co. v. City of Norfolk, 78 
oye 545, 115 Va. 169, Ann.Cas.1914D 


89. Georgia Ry. & Power Co. v. 
ey of Atlanta, 113 S.E. 420, 153 Ga. 


90. Gilmore v. City of Utica, 29 N. 
KE, 841, 181 N.Y. 26; Gilmore vy. City of 
Utica, 24 N.E. 1009, 121 N.Y. 561. 


91. City of Maysville v. Davis, 179 
S.W. 468, 166 Ky. 555; McMahon vy. 
Second Ave. R. Co., 75 N.Y. 231; Neth- 
er Providence Tp. v. Philadelphia 
He'd Transit Co., 124 A. 345, 280 Pa. 


92. See supra § 78. 


93. Chicago City Ry. Co. v. City of 
Chicago, 154-N.E, 112, 323 Ill, 246: 
Borough of Irwin v. Irwin-Herminie 
Traction Co., 152 A. 544, 301 Pa. 456: 
City of Portsmouth vy. Virginia Ry. & 
Power Co., 126 S.E. 362, 141 Va. 54, 
39 A.L.R. 1510; State v. Milwaukee 
Light, Heat & Traction Co., 164 N.W. 
837, 166 Wis, 178; State v. Milwaukee 
Electric Ry. & Light Co., 189 N.w. 
396, 151 Wis. 520, Ann.Cas.1914B 123. 


{a] Other repairs required under 
later ordinance.—That a municipali- 


86. Chicago City Ry. Co. v. City of 
Chicago, 154 N.H. 112, 323 Ill. 246; 
City of New York vy. Metropolitan 
St. Ry. Co., 115 N.Y.S. 878, 130 App. 
Div. 842; City of New York v. Ninth 
Ave, R. Co., 115 N.Y.S. 876, 130 App. 
Div, 839; Doyle v. New York, 69 
N.Y.S. 120, 58 App.Div. 588; Nether 
Providence Tp. v. Philadelphia Rapid 
Transit Co., 124 A. 845, 280 Pa. 74; 
Collingdale yv. Philadelphia Rapid 
Transit Co., 117 A. 909, 274 Pa. 124; 
McKeesport vy. Pittsburg R. Co., 12 
Pa.Dist. 541. Z 


$7. City of Northampton v. North- 
ampton St. Ry. Co., 121 N.E. 495, 231 
Mass, 540. 


98. City of Northampton v. North- 
ampton St. Ry. Co., supra; Flood v. 
Leahy, 66 N.EH. 804, 183 Mass. 230. 


99. State v. Milwaukee, Electric 
Ry. & Light Co., 147 N.W. 232, 157 
Wis, 121, 


1. See supra § 94. 


For later cases. developments and changes in the law see Annotations, same title and section number, 


to repair, a grant is to be strongly construed against 


‘the grantee and favorably to the public.2 


[§ 153] 3. Duty To Pave or Otherwise Improve 
Street or To Pay Therefor in General. While there 
is authority for the view that, under its general duty 
to keep the portions of the street oceupied by it in 
good condition, a street railroad company may, un- 
der certain circumstances, be required to pave,‘ 
it has been held or recognized that the duty of a 
street railroad to improve,® including the duty to 
pave,® the street, or a portion thereof; or to pay the 
cost thereof, must be imposed by legislative author- 
ity,,or exist by virtue of some contract, express or 
implied. Valid statutory provisions imposing on 
street railroad companies the duty to pave, or to 
pay for paving, must, of course, be given effect,’ 
ineluding provisions existing when such company 
accepts its franchise for the use of streets.8 The 
view has been taken that, in order that a statute 
may be construed as imposing a liability in respect 
of paving, the intention of the legislature should 
be expressed in language which is not ambiguous.® 


Imposition of duty by municipality in general.1° 
According to scfae cases, a municipality may not 
require a street railroad company to improve the 
street occupied by such company’s tracks, in the 
absence of statutory authorization of the munici- 


2. Chicago City Ry. Co. v. City of| * 7. 


Chicago, 154 N.E. 112, 323 ll. 246; 


Cleveland Ry. Co. v. City of Cleve-|Cal.App. 71; 
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Town of St. Helena v. San Fran- 
cisco, N. & C. Ry., 140 P. 600, 605, 24 
City of New York v. 
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pality in this regard.11 Thus the view has been 
expressed that the powers of the municipality in 
respect of imposing on street railroad companies 
obligations as to paving are derived solely from 
statute, and it can exercise only such powers as are 
there conferred,'? and in the manner preseribea, 
when the mode of exercise is prescribed in the stat- 
ute;** and that the attempted imposition by a mu- 
nicipality of the duty to pave is an assumption of 
the power of taxation,'* and, while there is appar- 
ently authority to the contrary,!® the view has been 
taken, that, merely in the exercise of the police pow- 
er, a municipality may not require a street railroad 
company to pave.'® The power to require street 
railroad companies to pave is sometimes conferred 
on municipalities by express statutory provisions,!7 
and, according to some cases, the power may be ex- 
ercised under a statutory provision that a street 
railroad is subject to such reasonable rules and reg- 
ulations as municipal authorities may presecribe,?® 
and even under statutory provision giving the mu- 
nicipality exclusive control and power over its 
streets.19 So the view has been taken that the duty 
to pave may be imposed under a provision of a 
franchise that it is subject to such regulations as 
to streets and highways as the municipal council may 
from time to time enact.?® On the other hand, it 
has been held that a municipality may not impose 


15. Wheeling Traction Co. v. Board 
of Com’rs of Belmont County, 248 F. 
205, 160 C.C.A. 283; City of Raleigh 


land, 119 N.E. 202, 97 OhioSt. 122. 


3. Assessment of street railroads 
for benefit of local improvement see 
Municipal Corporations §§ 2894-2897, 
2914. 


Recovery by municipality of cost 
of repairs see infra §§ 175-177. 


4 City of Reading v. United Trac- 
tion Co., 64 A. 446, 215 Pa. 250, 7 Ann. 
Cas. 380; City of Reading v. United 
Traction Co., 52: A. 106, 202 Pa, 571. 
See City of Duluth v. Duluth St. Ry. 
Co., 1638. N.W. 659, 137 Minn. 286 
(where the court said that there is 
authority for the rule that, in the ab- 
sence of contract obligations, it is the 
duty of a street railway company to 
maintain by proper pavement or 
otherwise, the space occupied by its 
tracks so as to correspond with the 
condition in which the rest of the 
street is kept by the municipality); 
Village of Walworth v. Chicago, H. 
& G. L. Ry. Co., 208 N.W. 877, 190 Wis. 
379 (apparently recognizing rule). 


[a] State highway department 
may compel a street railway company 
to pave between, and on either side 
of, its tracks located on a road which 
is part of the state highway system. 
In re Street Railways, 25 Pa.Dist. 439. 


5. Western Paving, etc., Co. v. 


* Citizens’ St. R. Co., 26 N.E. 188, 28 


N.E. 88, 128 Ind. 525, 25 Am.S.R. 462, 
10 L.R.A. 770. 


6. State v. Vincennes Traction Co., 
PVN 961 Sis Inds 294557" Indi- 
anapolis, etc., R. Co. v. New Castle, 
87 N.E. 1067, 43 Ind.App. 467; New 
York v. Bleecker St., etc., R. Co., 115 
N.Y.S. 592, 130 App.Div. 830; New 
York v. Highth Ave. R. Co., 39 N.Y.S. 
959, 7 App.Div. 84; New York v. New 
Work; ete., Rii2Co., 19 N.Y.S.7 67, 64 
Hun 635 [aff 35 N.E. 206, 139 N.Y. 
6431]; Springfield, ete. R. Co. v. 
Springfield, 15 OhioN.P.N.S. 241. See 
Gilmore v. City of Utica, 24 N.H. 
1009, 121 N.Y. 561 (statute not im- 
posing obligation). 


.v. Spring Garden Farmers’ 


Broadway & S. A. R. Co., 115 N.Y.S. 
872, 130 App.Div. 834; Philadelphia 
Market 
Co:,- 29 AL 286, “16. Pa. 522: 


[a] \ Statute necessary part of fran- 
chise.—A franchise granted to a 
street railroad company under Civ. 
Code § 498 requires the company ei- 
ther to plank, pave, or macadamize 
the part of the street designated as 
the proper city authority may law- 
fully direct, although the grant does 
not specifically provide for paving. 
Town of St. Helena v. San Francisco, 
N. & C. Ry., 140 P. 600, 605, 24 Cal. 
App. 71. 


8  Boisot v. Amarillo St. Ry. Co., 
244 FB. 838 [aff 249 F. 193, 161 C.C.A. 
229). - 


9. Philadelphia v. Empire Pass. R. 
Co.;'5 Pa Dist) 53;°18» Pa:Con's81. 


10. Changes in obligations 
posed see infra § 156. 


1l. State v. Olympia Light & Pow- 
er Co., 158 P. 85, 91 Wash. 519. 


[a] Power not conferred.—The 
city of Olympia, of the third class, in 
the absence of statute giving such 
cities power to require street railway 
companies that have constructed their 
tracks and are operating their cars 
thereon to pave or improve any por- 
tion of the streets, has no such dele- 
gated power. State v. Olympia Light 
& Power Co., 158 P. 85, 91 Wash. 519. 


12. Oskaloosa St. R., etce., Co. v. 
Oskaloosa, 68 N.W. 808, 99 Iowa 496. 


13. Oskaloosa St. R., ete., Co. v. 
Oskaloosa, supra. 


[a] When mode prescribed to 
charge company for paving is by as- 
sessment, the city may only proceed 
in that mode.. Oskaloosa St. R., etc., 
Co. vw Oskaloosa, 68 N.W. 808, 99 Iowa 
496, 


14. Fielders v. North Jersey St. R. 
Co., 53 A. 404, 54 A. 822, 68 N.J.Law 
3438, 96 Am.S.R. 552, 59 L.R.A. 455 
[rev 50 A. 533, 67 N.J.Law 76]. 


im- 


v. Carolina Power & Light Co., 104 S. 
BK. 462, 180 N.C. 234. See City of St. 
Augustine v. St. Johns Electric Co., 
286 KF. 474 (apparently recognizing 
Village of Walworth v. Chi- 
cago, H. & G. L. Ry. Co., 208 N.W. 
877, 190 Wis. 379 (as to extent of 
authority of municipality in exercis- 
ing the police power). 


16. -State v. Corrigan Consol. St. R. 
Co., 85 Mo. 263, 55 Am.R. 361; Field- 
ers v. North Jersey St. R. Co., 53 A. 
404, 54 A. 822, 68 N.J.Law 343, 96 Am. 
S.R. 552, 59 L.R.A, 455 [rev 50) A. 
533, 67 N.J.Law 76]; State v. Olym- 
pia Light & Power Co., 158 P. 85, 91 
Wash, 519. 


17. See statutory provisions. 


[a] Construction.—The provision 
of Act Sept. 3, 1881 § 3 p 359, amend- 
ing the Atlanta charter, that street. 
railroad companies shall be required 
to macadamize or pave the width of 
their tracks and three feet on each 
side, although introduced by the word 
“provided,” is not, strictly speaking, 
a proviso, but is absolute and general 
in its character, and is a grant of 
power. Georgia Ry. & Power Co. v. 
ce of Atlanta, 113 S.E. 420, 153 Ga. 
EBiEN 


18. Village of Walworth v. Chi- 
cago, H. & G. L. Ry. Co., 208 N.W. 
877, 190 Wis. 379; City of Madison v.’ 
Southern Wisconsin Ry. Co., 146 N.W. 
492, 156 Wis. 352, 10 A.L.R. 910 [aff, 
36 S.Ct. 400, 240 U.S. 457, 60 L.Ed. 
739). 


[a] Regardless of what statute - 
company is organized under, it has 
been held that the above statute is 
applicable. Village of Walworth v. 
Chicago, H. & G. L. Ry. Co., 208 N.W. 
877, 190. Wis. 379. 


19. Dallas Ry. & Terminal Co. vy. 
Bankston, (Tex.Civ.App.) 33 S.W.(24d), 
500; City of Highland Park v. Dallas 
Ry. Co., (Tex.Civ.App.) 243 S.W. 674. 


20. City of Madison v. Southern 
Wisconsin Ry. Co., 146 N.W. 492, 156 
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on the railroad company obligations in respect of 
paving under a statutory provision that the com- 
pany shall be subject to ordinances regulating the 
running of passenger railway cars,?! and where a 
street railroad is authorized by its charter to use 
streets without the consent of the municipality, the 
latter may not impose terms in respect of paving.”? 
It is usually recognized that a municipality and a 
street railroad company may enter into a contract 
by which the company becomes obligated to pave,?* 
and usually a municipality has authority to include 
in its consent to, or grant of, the use of a street 
for street railroad purposes a provision requiring 
the grantee to pave, or to pay for paving, a certain 
portion of streets on which the tracks are located,** 
even, according to some cases, in the absence of an 
express statutory provision authorizing such stipu- 


Wis. 352, 10 A.L.R. 910 [aff 36 S.Ct. 
400, 240 U.S. 457, 60 L.Ed. 739]. 


[a] Construction of franchise.— 
The omission from a street railway 
franchise of a specific requirement of 
the old grant requiring the grantee to 
pave and repave the railway zone, as 
needed in the judgment of the grantee, 
but retaining the former requirement 
to keep the railway zone in “proper 
repair” and “proper order” and add- 
ing a new feature expressly making 
the grant ‘‘subject to such reasonable 
rules and regulations respecting the 
streets and highways as such coun- 
cil may from time to time enact,” 
should be regarded as clearly intend- 
ing to burden the grantee with the 
duty of keeping the railway zone in 
such condition as the grantor may 
reasonably require, changing the 
physical condition, from time to time, 
to that end. City of Madison v. 
Southern Wisconsin Ry. Co., 146 N.W. 
492, 156 Wis. 352, 10 A.L.R. 910 [aff 
86 S.Ct. 400, 240 U.S. 457, 60 L.Ed. 
739]. 


21. Philadelphia v. Empire- Pass. 
BRwCoys5 AL 720, 177 Pai 3825 Phila- 
delphia v. Empire Pass. R. Co., 5 Pa. 
Dist. 53, 18 Pa.Co. 81. Compare Phila- 
delphia v. Empire Pass. R. Co., 7 
Phila. (Pa.) 3821 (where the same 
charter provision was under consider- 
ation). 


22. Philadelphia v. MHestonville, 
ete. RCo. SorAl 718, 177. Pa. 371, 


23. Kentucky Traction, ete., Co. v. 
Carey-Reed Co., 221 S.W. 1078, 188 
Ky. 226; Trenton v. Trenton St. R. 
Co., 63 A. 1, 72 N.J.Law 317; Gilmore 
ss cae of Utica, 24 N.E. 1009, 121 N. 


[a] Bule applied to an agreement 
to pave in consideration of the mu- 
nicipality’s grant of permission to 
substitute electricity as a motive 
power, to erect the poles necessary 
therefor, and to string wires on such 
poles. Trenton v. Trenton St. R. Co., 
63 A. 1, 72 N.J.Law 317. 


[b] Enforcement.—(1) Where the 
contract between a city and a street 
railroad company, under which per- 
mission is given to such company to 
lay its tracks, provides that the com- 
pany shall replace and keep in repair 
the paving between the tracks and 
two feet in width on each side of the 
track, the abutting owners are not 
parties to such a contract and it is 
not obtained for their especial benefit. 
Gilmore v. City of Utica, 24 N.E. 1009, 
121 N.Y. 561. (2) In case of refusal 
or neglect on the part of the company 
to perform the obligations imposed 
by such contract, the only remedy of 
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pality,?® or the 


is ultra vires. 


the city is an action for damages. 
Gilmore .v. City of Utica, supra. 


24, U.S.—Boisot v. Amarillo St. 


Ry. Co., 244 F. 838 [aff 249 F. 193, 
161.C.C.A. 229]. 


Cal.—Schmidt v. Market St., ete., 
Re Cosa basis r90Cal ios , 
Ill.—West Chicago St. Ry. Co. v. 


oan of Chicago, 53 N.H. 112, 178 Il. 


_Mich.—City of Detroit v. Detroit 
City Ry: Cos 37> Mich.) 558. 


N.J.—Borough of Merchantville v. 
Camden & S. Ry. Co., 113 A. 136, 95 
N.J.Law 511; Rutherford v. Hudson 
River Traction Co., 63 A. 84, 73 N.J. 
Law 227. 


Va.—City of Portsmouth vy. Virgi- 
nia Ry. & Power Co., 126 S.E. 362, 141 
Va. 54, 39 ACER, ¥510. 


Wash.—State v. Public Service 
Ea pisalon, 172 P. 890, 101 Wash. 


[a] Conditions must be reasonable, 
and whether they are reasonable is a 
question of fact, and the burden of 
proof is upon him who asserts them 
to be unreasonable. Rutherford v. 
Hudson River Traction Co., 63 A. 84, 
73 N.J.Law 227. 


25. Boisot v. Amarillo St. Ry. Co., 
244 F. 838 [aff 249 F. 193, 161 C.C.A. 
229]. See City of Madison v. South- 
ern Wisconsin Ry. Co., 146 N.W. 492, 
156 Wis. 352, 10 A.L.R. 910 [aff 36 S. 
Ct. 400, 240 U.S. 457,.60 L.Ed. 739] 
(apparently recognizing rule). 


26. U.S.—Boisot v. Amarillo St. 
Ry. Co., 244 F, 888 [aff 249 F. 193, 161 
CGAL 220. : 


Ill.— City of Moline v. Tri-City Ry. 
Co., 104 N.B..271, 262 Tll. 122; City of 
Lincoln v. Chicago, ete, R. Co., 104 
N.E. 277, 262 Ill. 11; City of Anna v. 
Northern, 104 N.H. 171, 261 Ill. 538; 
West Chicago St. Ry. Co. v. City of 
Chicago, 538 N.H. 112, 178 Ill. 239. 


Ind.—State vy. Common Council of 
eee en City, 27 N.E. 1041, 188 Ind. 


N.M.—City Electric Co. yv. City of 
Albuquerque, 258 P. 573, 32 N.M. 397. 


Ohio.—The Woodland Ave., ete., St. 
R. Co. v. The City of Cleveland, 9 
OhioN.P.N.S, 161. 


Okl.—Enid City R. Co. v. Cit 
Enid, 144 P. 617, 43 Okl. 778. Woe 


Wis.—City of Superior v. Duluth 
St. Ry. Co., 165 N.W. 1081, 166 Wis. 
487. See State v. Olympia Light & 
Power Co., 158 P. 85, 91 Wash. 519 
(recognizing rule), 


[§ 153 


lation;25 and where the grant is accepted, it be- 
comes a binding contract between the municipality 
and the company,?® and the company is bound to 
comply with such a provision as to paving.** So 
it has been held that a street -railroad company 
which accepts, and continues to enjoy the benefits 
of an ordinance granting permission to use streets, 
may not reject the burdens imposed with respect 
to paving,?’ even though the grant by the munici- 


work which the municipality did, 


out of which the obligation of the company arises,*° 
According to some cases, a munic- 
ipality may not contract away its authority to im- 
pose on a street railroad company the obligation to 
pave a certain portion of the street.?? 
ment by a street railroad company which is without 
consideration is not enforceable.??' The necessity 


An agree- 


But see City of Bayonne v. Public 
Service Coordinated Transport, 148 
A. 611, 106 N.J.Law 302 (as to the 
existence of a contract). 


And see cases passim infra § 156. 


[a] Consideration for such con- 
tract (1) may be the granting of the 
franchise (Boisot v. Amarillo St. Ry. 
Coi, 244) 8.838 , [afi 249° F> 1935164 
C.C.A. 229]) (2) or the extension of 
one previously granted (Boisot v. 
Amarillo St. Ry. Co., supra). 


[b] Validity.—Contract is not 
fraudulent, and therefore, invalid, 
merely because it ultimately appears 
that it was improvident or inequita- 
ble, where the public authorities act- 
ed from proper motives. City of Lin- 
coln v. Chicago & A. R. Co., 104 N.E. 
277, 262: TN. 11; 


27. Schmidt v. Market St., etc., R. 
Co., 27 BP. 61,. 90) Cal, 3%3) Sawyers. 
Chicago, -55_ NE) 645; 2083) SLL 5 he 
Billings v. City of Chicago, 47 N.E. 
V3 Lye L6T A S3it $s 
son River Traction Co., 63 A. 84, 73 
N.J.Law 227; City of New York v. 
Metropolitan St. Ry. Co., 115 N.Y.S. 
878, 180 App.Div. 842. 


28. Borough of Merchantville v. 
Camden & S. Ry. Co., 113 A. 136, 95 
N.J.Law 511. 


29. Borough, ete., of Rutherford 
v. Hudson River Traction Co., 63 A. 
84, 73 N.J.Law 84. 


30. Borough of Merchantville v. 
Camden & S. Ry. Co., 113 A. 136, 95 
N.J.Law 511. 


31. City _of Madison v. Southern 
Wisconsin Ry. Co., 146 N.W. 492, 156 
Wis. 352, 10 A.L.R. 910 [aff 86 S.Ct 
400, 240 U.S. 457, 60 L.Ed. 739]. 


82. South Park Com’rs y. Chicago 
City Ry. Co., 122 N.E. 89, 286 Ill. 504. 


[a] , Agreement with park board.— 
(1) Where a street railway company 
agreed with a park board, having cer- 
tain jurisdiction of streets, to pave 
certain street intersections, the agree- 
ment was nudum pactum, since the 
city council had sole power to grant 
permission for the use of streets by a 
street railroad company, and, there- 
fore, the company derived its right to 
operate on the streets from the city 
council, and the park board had grant- 
ed nothing. South Park Com’rs vy. 
Chicago City. Ry. Co. 122 N.EY 89; 
286 lll. 504. (2) In such case the fact 
that the street railroad company ac- 
cepted from the park board ordinances 
requiring the company to pave a cer- 
tain portion of the streets on which 
it operated did not estop it from set- 
ting up want of consideration for the 
contract, where aside from such con- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Rutherford v. Hud- - 


— 


§§ 153-154] 


that ordinances purporting to impose the duty to 
pave should be reasonable has been asserted,?* and 
the view has been taken that municipal ordinances 
requiring street railroad companies to pave the 
streets occupied by them relate only to such com- 
panies as are required by their several charters to 
do this,** or to such as are amenable to conditions 
precedent imposed, in pursuance of acts of the leg- 
islature, by the municipality as the price and con- 
sideration of its consent to their oceupation of the 
streets.2° In determining whether the duty in re- 
spect of paving has been imposed by a street rail- 
road company by a franchise agreement between 
such company and a municipality, the agreement 
must be construed as a whole and given effect in all 
its parts.*® 


Strict construction of franchise. The general rule 
that provisions in a street railroad franchise are to 
be strictly construed against the grantee and in fa- 


vor of the public*? applies in determining the ques- 


tion as to the duty of the grantee to pave or to pay 
for paving.*§ 

[§ 154] 4. Substitution of State for Municipality 
as Party to Contract and Authority of State Offi- 
cers or Boards. <A statute providing that the state 
shall succeed to, and take over to itself, the rights 


tract no duty rested upon the com- 
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sion, 97 Pa.Super. 366. 
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of a municipality under a contract between such 
municipality and a street railroad company provid- 
ing for the maintenance by the railroad company 
of a highway which becomes a state highway, the 
validity of which statute has been upheld,?® sub- 
stitutes the state for the municipality as a party 
to the contract and vests in the state the munici- 
pality’s rights under the contract,*® and constitutes 
the state the only party or entity which may en- 
force such contract against the railroad company.** 


Public utility boards.4? Certain statutes defining 
the powers of state public utility boards or commis- 
sions have been, so construed as not to give to such 
boards or commissions general control over con- 
tracts between street railroad companies and mu- 
nicipalities, in respect of the maintenance or repair 
of streets or highways.4? Under other statutes, 
while the public service commission has been granted 
certain supervisory powers over street railroad com- 
panies in respect of their charter duties as to the 
maintenance and repair of streets between, and ad- 
jacent to, their tracks, and the maintenance of 
tracks,** by express provision, the statutory provi- 
sion conferring such power is not to be construed 
as affecting special provisions of law relating to 
anything contained in the statutory provision,*® and 


the enforcement of such agreements. 


pany to do such paving. South Park 
Com’rs vy. Chicago City Ry. Co., su- 
pra. 

83. Philadelphia v. Empire Pass. 
Ri-Co:-7% Philas (Paa321. 

34. Philadelphia v. Empire Pass. 
Ree Co. 5 Pal Dist 5 3,18) ParCo-8il. 

85. Frankford, etc., Pass. R. Co. 
v. Philadelphia, 4 A. 550, 1 Pa.Cas. 
583; Philadelphia v. Empire Pass. R. 
Co., 5 Pa.Dist. 53,°18 Pa.Co. \81. 


36. City of Burlington v. Burling- 


ton Traction Co., 124 A. 857, 98 Vt. 24. |r 


[a] Particular agreement.—Obliga- 
tions of a street railway company un- 
der a franchise agreement in respect 
of building, repair, and maintenance 
of pavement in the track area was not 
affected by provisions as to the city’s 
right to pave such area, so as to re- 
lieve the company from the duty to 
pave it in conformity with an adja- 
cent street. City of Burlington v. 
Burlington Traction Co., 124 A. 857, 
98 Vt. 24. 


@7. See supra § 94. 


38. Southern Wisconsin R. Co. v. 
‘City of Madison, 36 S.Ct. 400, 240 U.S. 
457, 60 L.Ed. 739; Central Trust Co. 
of New York v. Chicago & O. P. Ele- 
vated R. Co., 282 F'. 594; State v. Vin- 
-eennes Traction Co., 117 N.E. 961, 187 
Ind. 291; City of Duluth v. Duluth St. 
Ry. Co., 163 N.W. 659, 187 Minn. 286; 
Burgess & Town Council of Chambers- 
burg Borough v. Chambersburg & G. 
Electric Ry. Co., 101 A. 922, 258 Pa. 
Bye 


89. Cheltenham Tp. v. Philadel- 
phia Rapid Transit Co., 141 A. 259, 
292 Pa. 384. 


[a] Abrogation of  contract.— 
Such a statutory provision is not in- 
‘valid as abrogating the contract with 
the street railroad, for the latter’s 
maintenance of a passageway over 
the highway. Cheltenham Tp. v. 
Philadelphia Rapid Transit Co., 141 A. 
259, 292 Pa. 384. 


40. Cheltenham Tp. v. Philadel- 
phia Rapid Transit Co., supra; Hor- 
‘sham Tp. v. Public Service Commis- 


[a] Contracts included.—(1) Con- 
tract for the maintenance of safe 
passageways over the railroad at in- 
tersections of other highways. Chel- 
tenham Tp. v. Philadelphia Rapid 
Transit Co., 141 A: 259, 292 Pa. 384. 
(2) Contract for payment by: the rail- 
road company of a specified sum each 
year in lieu of keeping in repair the 
road in which the railroad is con- 
structed. Commonwealth v. Newton 
pare ate County, 120 A. 123, 276 
Pa. 172. 


[b] State may recover from mu- 
nicipality moneys received by the 
municipality from a street railroad 
under a contract for the payment by 
the latter of a specified amount each 
year in lieu of keeping in repair a 
road on which the street railroad is 
located, where such moneys were re- 
ceived after the state had succeeded 
to the rights of the municipality un- 
der such contract. Commonwealth v. 
Newton Tp., Delaware County, 120 A. 
123, 200. ban Lae. 


{c] Liability of municipality for 
part of cost of repairs.—After the 
highway in question has come under 
the control of the state department of 
highways, a part of the gost of re- 
surfacing a grade crossing on such 
highway may not be imposed on the 
municipality to whose rights and obli- 
gations the state succeeded, especial- 
ly where the municipality had never 
been responsible for the condition, 
maintenance, or repair of such high- 
way. Horsham Tp. v. Public Service 
Commission, 97 Pa.Super. 366. 


41. Cheltenham Tp. v. Philadel- 
phia Rapid Transit Co., 141 A. 259, 292 
Pa. 384 [rev 6 Pa.Dist.&Co. 175]. 


42. Determination as to necessity 
and character of repairs or improve- 
ments see infra § 168. 

Power of public utility board or 
commission to relieve company from 
obligation see infra § 170. 


43. See cases infra this note. 


[a] In Pennsylvania (1) the ap- 
proval of the public service commis- 
sion is not a condition precedent to 


Burgess and Town Council of Bor- 
ough of Norristown y. Reading 
Transit & Light Co., 121 A. 495, 277 
Para 459" (2) Provision of Public 
Service Law of 1913, as to approval 
of contracts, did not apply to a con- 
tract executed before the passage of 
the law. Collingdale Borough v. 
Philadelphia Rapid Transit Co., 30 
Pa.Dist. 293. 


44. City of Burlington vy. Burling- 
ton Traction Co., 124 A. 857, 98 Vt. 24; 
Town of West Rutland v. Rutland 
Ry., Light & Power Co., 121 A. 755, 
96. Vt; 413.! 


[a] Delegation of police powers.— 
Such supervisory power is within the 
police power of the state which it has 
delegated to the public service com- 
mission. Town of West Rutland v. 
Rutland Ry., Light & Power Co., 12 
A. 755, 96 Vte 413. ! 


[b] Provision conferring jurisdic- 
tion.—The jurisdiction of the public 
service commission over street rail- 
ways with respect to the maintenance 
and repair of streets between and ad- 
jacent to their tracks is not conferred 
by Gen. L. 5267, authorizing applica- 
tion to the public service commission 
in case of failure to agree with town 
officials on the location, manner of 
construction, or use of such railways. 
Town of West. Rutland v. Rutland 
Ry., Light ‘& Power Co.; 121A.) 755, 
96 Vt. 413. 


45. See statutory provisions. 


[a] What are “special provisions 
of law.’—(1) This provision refers 
only to special provisions of law re- 
lating to the jurisdiction of the board. 
City of Burlington v. Burlington 
Traction €o.;' 124) A:: 857,98 Vt.) 24: 
Town of West Rutland v. Rutland 
Ry., Light & Power Co., 121 A. 755, 
96 Vt. 4138. (2) The question as to 
the city’s right to compel a _ street 
railroad company to build, repair, and 
maintain a roadway, as required hy 
charter and franchise agreements, 
was a pure question of law not within , 
the administrative competency of the 
public service commission. City of 
Burlington v. Burlington Traction Co., 
supra. (3) A street railway charter, 
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such statutory provision conferring supervisory pow- 
er on the public service commission is repealed as 
to conflicting matters included in a subsequent stat- 
ute conferring on a municipality the power to im- 
pose on the street railroad company concerned terms, 
conditicns, and regulations as to the use and occu- 
paney of streets of the municipality by such com- 
pany.*® 


[§. 155] 5. Scope and Extent of Duty—a. In Gen- 
eral. Subject to the rules sometimes recognized 
which impose certain so-calied common-law duties 
on street railroad companies,** the scope and extent 
of the obligation or duty of a street railroad com- 
pany in respect of repairing, paving, or otherwise 
improving streets is determined by the terms of 
the applicable statute, ordinance, or contract,*® and 
the duty imposed on railroad companies by statute 
to keep in good and safe condition a certain por- 
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tion of streets oceupied by their tracks is the same 
as that which rests on the municipality.*® 


Continuing duty.°° The duty to repair is a con- 
tinuing one.®t So a duty to “lay and maintain” 
pavement is not limited to paving only, but includes 
the maintenance of the pavement.°? — 


What streets included.®* The duty of a street 
railroad company to pave a portion of streets oc- 
cupied by its road applies, in general, to any pub- 
lie street so occupied,®*+ even though, under some 
statutes, no cars are operated over the tracks.*° 
Where the language of the controlling municipal 
grant, imposing duties as to improvements or re- 
pairs necessarily relates to streets oceupied by the 
grantee, the duty does not extend to a street in 
which the railroad is not built,°* even though the 
grant includes the right to build in such street,°? 


together with a franchise agreement 
respecting building, maintenance, and 
repair of the track area, entered into 
pursuant to such charter provision, 
constitutes a “special provision of 
law,’’ within the exception. City of 
Burlington y. Burlington Traction 
Co., supra. (4) A statute conferring 
on a municipality the power to im- 
pose terms, conditions, and regula- 
tions on a street railroad company as 
to the use and occupance of streets of 
the municipality is a ‘‘special provi- 
sion of law.” City of Burlington v. 
Burlington Traction Co., supra. (5) 
The proviso does not affect the juris- 
diction of the public service commis- 
sion to compel a street railway to re- 
pair streets between and adjacent to 
its tracks, as required merely by its 
charter. Town of West Rutland v. 
Rutland Ry., Light & Power Co., su- 
pra. 


46. City of Burlington v. Burling- 
ton Traction Co., 124 A. 857, 98 Vt. 24. 


47. See passim supra §§ 151-153; 
and infra § 157. ; 


48. See cases passim infra this 
section; and passim §§ 155-168. 


[a] Cleaning and removing débris. 
—Certain provisions as to keeping in 
repair, in good order, or in a sanitary 
condition have been construed as im- 
posing the duty (1) of cleansing the 

' street from the dirt and filth casually 
accumulating (Pittsburgh, etc., Pass. 
R. Co. v. Birmingham, 51 Pa. 41), (2) 
and of removing a deposit of rocks 
and débris caused by an extraordi- 
nary rain (Pittsburg, etc., Pass. R. 
Co. v. Pittsburg, 80 Pa. 72). 


{b] Credit for proportionate share 
of amount received from county.—A 
street railroad company which is un- 
der an absolute duty to pave, or to 
pay for the paving, of a certain por- 
tion of a street is not entitled to the 
benefit of a proportionate share of an 
amount contributed by a county to 
the municipality for part of the cost 
of paving a street of the municipality 
in which tracks of the railroad com- 
pany are located. Dayton, Covington 
& Piqua Traction Co. v. Village of 
West Milton, 15 OhioApp. 405. 


[ec] Recovery from municipality 
of amount expended by company.— 
(1) Where a municipal grant of the 
right to lay tracks imposes on the 
grantee the duty to repair pavements, 
the grantee may not recover from the 
municipality the expense of making 
such repairs. Chicago Gity Ry. Co. 
v. City of Chicago, 154 N.E. 112, 323 
Ill. 246 [aff 238 Ill.App. 402]. (2) The 
fact that repairs in question were 


made by the street railroad company 
without any order of the commission- 
er of public works and without the 
approval of the board of supervising 
engineers did not render the munici- 
pality liable. Chicago City Ry. Co. 
v: City of Chicago, supra. 


[ad] Duty to pay for inspection.— 
(1) Railroad L. (L. [1890] ¢ 565) § 
98, requiring a street railway com- 
pany to keep the pavement in repair 
under the supervision of public au- 
thorities, and Greater New York 
Charter (L.-[1901] c¢ 466) § 391, pro- 
viding that pavements shall not be 
broken without a permit, and that if 
they are not properly relaid the bor- 
ough president may do so at the cost 
of the contractor, and may, before is- 
suing such a permit, exact security 
for proper restoration of the pave- 
ment, together with the cost of in- 
spection, do not authorize the ap- 
pointment by the borough president 
of a permanent inspector of pavement 
for a street railway at the railway 
company’s expense. Bell v. Joline, 
125 N.Y.S. 514. (2) In a suit to re- 
cover for the inspection of pavements 
for a street railway company, where 
a permit had been issued such com- 
pany allowing them to break the 
pavements, in the absence of any evi- 
dence showing that any condition or 
liability had been imposed upon the 
company requiring them to pay for 
the inspection, they cannot be held 
eee for it. Bell v. Joline, 125 N.Y.S. 


[e] Construction of statutes to- 
gether.—General statute imposing on 
street railroad companies the obliga- 
tion to keep in permanent repair a 
certain part of streets between the 
tracks and.two feet on each side 
thereof must be read in connection 
with the local statutes, where they 
have any bearing on the subject, and 
the general statute and the local stat- 
utes harmonize. Binninger v. New 
York, 69 N.H. 390, 177 N.Y. 199. 


49. Hayes v. Brooklyn Heights R. 
Co., 98 N.E. 469,.200 N.Y. £83. 


50. Repaving see infra §§ 163, 164. 


51. Williamsport v. Williamsport 
Pass. R. Co., 55 A. 836, 206 Pa. 65; 
Reading v. United Traction Co., 52 A, 
106, 202 Pa. 571; Philadelphia v. Hes- 
tonville, ete., R. Co., 35 A. 718, 177 Pa; 
371; Memphis, etc., R. Co. v. State, 
11 S.W. 946, 87 Tenn. 746. 


52. Worcester v. Worcester Con- 
ne St. R. Co., 78 N.E. 222, 192 Mass. 


53. Bridges see infra §§ 159, 160. 


Extension of railroad lines and 
bad eee of municipality see infra 
ae i 


54. City of Memphis v. Elgin, 299 
F. 565. 


[a] Land transferred to county 
for road, subject to railroad ease- 
ment.—A deed conveying a strip of 
land to a county for use as a public 
road or street, subject to a 20-foot 
“easement” to a street railway com- 
pany for its tracks, vested the fee to 
the ground included in the easement 
in the county, and the company was 
subject, after the street was included 
in the limits of a city, to an ordinance 
requiring the company to pave be- 
tween and alongside its tracks. City 
of Memphis v. Elgin, 299 F. 565. 


55. Pennsylvania Steel Co. v. New 
York: City -Ry. Co.,- 1912). 226: 


[a] Thus, where the duty to pave 
imposed by statute applies to por- 
tions of streets in which there are 
tracks which the railroad company 
charged with the duty to pave “shall 
continue to use,’’ such duty exists 
where tracks are maintained by such 
company, although no cars are op- 
erated on such tracks. Pennsylvania. 
Steel Co. v. New York City Ry. Co., 
191 F. 216. 


56. Uhlich v. Chicago, 79 N.E. 598, 
224 Ill. 402; Gulf City St. R., ete., Co. 
v. Galveston, 7 S.W. 520, 69 Tex. 660. 


57. Uhlich v. Chicago, 79 N.E. 598, 
224 Ill. 402; Harris v. Macomb, 72 
N.E. 762, 213 Ill. 47; Crawford Coun- 
ty St. Ry. Co. v. City of Meadville, 77 
A. 928, 228 Pa. 606; Gulf City St: R., 
etc., Co. v. Galveston, 7 S.W. 520, 69 
Tex. 660. 


[a] Subsequent construction.— 
After the construction of its railroad 
in a street under a grant of the type 
under consideration, the railroad com- 
pany was not under any obligation to 
bear a share of an improvement previ- 
ously made in such street. Gulf City 
St. R., etc., Co. v. Galveston, 7 S.W. 
520, 69 Tex. 660. 


{b] Right to recover back deposit, 
—Where a street railroad company 
under an ordinance paid a city a sum 
to cover the estimated cost of paving 
displaced if the company’s tracks 
should be laid in a paved street, the 
sum deposited for repairs would be- 
come the property of the city only 
after the company had laid its tracks 
in paved streets, and upon expiration 
of the franchise without user could 


| be recovered by the railway company. 


Crawford County St. Ry. Co. v. City 
of Meadville, 77 A. 928, 228 Pa. 606. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and, usually, no company may be compelled to pay 
for paving in a street not oecupied by it.>8 


[§ 156] b, Change in Obligation by Subsequent 
Statute or Municipal Ordinance or Action.®® Where 
the obligation of a street railroad company in re- 
spect of repairs or paving is fixed by its charter or 
other statute,®° or by a municipal grant,®! the mu- 
nicipality may not enlarge the obligation, in the 
absence of valid statutory authorization, or of a 
valid reservation of power, to do so; nor ean it 
revoke or infringe rights vested by the franchise ;°? 
and, in general, where the subject of paving has 
become a matter of contract, the contract may not 
be impaired by the imposition of additional bur- 
dens by subsequent state statute®* or municipal 


+ 
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the contract.®® 


controlling.®* 


58. City of Philadelphia v. Second, serving the right to énlarge obliga- 


& Third Sts. Pass. R. Co., 2 Pa.Dist. 
705. 


59. Change of grade see infra § 
61. ; 


Changes in type or style of pave- 
ment see infra § 167. 


Relief from obligation see infra §§ 
169-173. 


60. City of Binghamton v. Bing- 
hamton & P. D. Ry. Co., 16 N.Y.S. 225, 
61 Hun 479; Philadelphia v. Philadel- 
phia City Pass. R. Co., 35 A. 720, 177 
Pa. 379. 


61. I11.—City of Chicago v. Chica- 
go Rys. Co., 118 N.E. 728, 282 Ill. 383. 


Ohio.—Springfield, etc., R. Co. v. 
Springfield, 15 OhioN.P.N.S. 241; The 
Woodland Ave., ete., St. Ry. Co. v. 
The City of Cleveland, 7 OhioN.P.N.S. 
161. 


Pa.—Shamokin Boro v. The Shamo- 
kin St. Ry. Co., 35 A. 862, 178 Pa. 128. 


Vt.—City of Burlington v. Burling- 
ton Traction Co., 124 A. 857, 98 Vt. 24. 


Wash.—State v. Olympia Light & 
Power Co., 158 P. 85, 91 Wash. 519. 


62. City of Burlington v. Burling- 
ton hraction Co, U2 A. 857,98" Vt. 
24. 


63. Chicago v. Sheldon, 9 Wall. (U. 
S.) 50, 19 L.Ed. 594; Coast-Line R. 
Co. v. Savannah, 30 F. 646; City Coun- 
cil of Augusta v. Augusta-Aiken Ry. 
& Blectric Corporation, 104 S.E. 503, 
150 Ga. 529; City of Rochester v. 
Rochester Ry. Co., 91 N.Y.S. 87, 98 
App.Div. 521 [rev on other grounds 
74 N.B. 953, 182 N.Y. 99, 70 L.R.A. 
773 (aff 27 S.Ct. 469, 205 U.S. 236, 51 
L.Hd. 784)]; Davidge v. Binghamton, 
71 N.Y.S. 282, 62 App.Div. 525; Enid 
City Ry..Co..v. City, of Enid, 144 P. 
617, 43 Okl. 778. 

Impairment of contract as to use of 
street in general see Constitutional 
Law § 641. 

64 Ill.—West Chicago St. R. Co. 
vy. Chicago, 53 N.E. 112, 178 Ill. 339. 

Ind.—Western Paving, etc., Co. v. 
Citizens’ St. R. Co., 26 N.E. 188, 28 
N.E. 88, 128 Ind. 525, 25-Am.S.R. 462, 
10 L.R.A. 770. ' 

Mo.—Kansas City v. Corrigan, 86 
Mo. 67; State v. Corrigan Consol. St. 
R. Co., 85 Mo. 263, 55 Am.R. 361. 


Okl.—Enid City Ry. Co. v. City of 
Enid, 144 P. 617, 43 Okl. 778. 


Wash.—State v. Olympia Light & 
Power Co., 158 P. 85, 91 Wash. 519. 


Wis.—City of Superior v. Duluth 
St. Ry. Co., 165 N.W. 1081, 166 Wis. 
487. 


[a] Reservation provision of fran- 
chise has been construed as not re- 


tion as to paving. 
Light & Power 
Wash. 519. 


[b] Resolution not attempting to 
alter obligation.—A resolution of a 
city requiring an electric light and 
railway company to make pavement 
repairs, and reciting that the com- 
pany is bound to do so under the ordi- 
nance granting its privileges, does 
not attempt to change or alter such 
ordinance, but is merely an assertion 
of what the city claims to be the com- 
pany’s duty thereunder, with a de- 
mand that it comply therewith. City 
of St. Augustine v. St. Johns Electric 
Co., 286 F. 474. 


65. U.S.—Ft. Smith Light & Trac- 
tion Co. v. Board of Improvement of 
Paving Dist. No. 16 of City of Ft. 
Smith, Ark., 47 S.Ct. 595,°274 U.S. 387, 


State v. Olympia 
Cogs Mos ue venus, 


71 L.Ed. 1112 [aff 276 S.W. 1012, 169 


Ark. 690]; Fair Haven & W. R. Co. v. 
New Haven, 27 S.Ct. 74, 203 U.S. 379, 
51 ‘L.Ed. 237; Sioux City St. R.-Co. v. 
Sioux City, 11 S.Ct. 226, 138 U:S. 98, 
34 L.Ed. 898. 


Conn.—Fair Haven & W, R. Co. v. 
New Haven, 53 A. 960, 75 Conn. 442. 


_ Iowa.—Burlington Ry. & Light Co. 
v. City of Burlington, 176 N.W. 285, 
188 Iowa 272; Marshalltown Light, 
ete., Co. v. Marshalltown, 103 N.W. 
1005, 127 Lowa 637. 


Neb.—Lincoln St. R. Co. v. Lincoln, 
84 N.W. 802, 61 Neb. 109. 


N.Y.—City of New York v. Union 
Ry. Co. of New York City, 201 N.Y.S. 
396, 206 App.Div. 472 [aff 144 N.E. 
896, 2388 N.Y. 571]; Weed v. Bing- 
hamton, 56 N.Y.S. 105, 26. Mise. 208. 
See Binninger v. New: York, 69 N.E. 
390, 177 N.Y. 199 (power of legisla- 
ture to make changes recognized). 


Okl.—Oklahoma City v. Shields, 100 
P. 559, -22 Okl. 265. Compare Enid 
City Ry. Co. v. City of Enid, 144 P. 
617, 43 Okl. 778 (holding that, under 
the reserved power of the state to 
alter, suspend, or repeal any grant 
of corporate power and to amend cor- 
porate charters, the legislature may 
not enlarge the burdens of a street 
railroad company under a contract 
between such company and a munici- 
pality). 

Tex.—Kettle v. Dallas, 80 S.W. 874, 
85 Tex.Civ.App. 632. 


[a] Omission, in charter of street 
railroad company, or provision com- 
pelling it to pave streets along its 
tracks (1) does not vest in it or its 
successors a perpetual exemption 
from such obligation subsequently 
imposed by the legislature. Weed y. 
Binghamton, 56 N.Y.S. 105, 26 Misc. 
208. (2) The term “‘vested rights” 
relates to property rights only, and 
does not embrace an immunity or ex- 
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action or ordinance.** No question can arise, how- 
ever, as to the impairment of the obligation of a 
contract in such a case, where the company accepts 
all of its corporate powers and franchises subject 
to the reserved power of the state to modify its 
charter and to impose additional burdens upon the 
enjoyment of its franchise,*® and a modification of 
a franchise by statute accepted by the grantee does 
not constitute an impairment of the obligation of 
Where no contract is involved, or- 
dinarily a subsequent statute as to paving supersedes 
prior municipal ordinances on the subject and is 
So the power of the municipality to 
change the terms of a franchise ordinance as to pav- 
ing, under certain circumstances, has been recog- 
nized,®°* and mere reasonable regulations as to the 


emption created by an omission, in a 
statute incorporating a street surface 
railroad company, to impose a liabil- 
ity on it to pave parts of streets oc- 
cupied by its tracks. Weed v. Bing=- 
hamton, supra. 


[b] Hxemption.—(1) The right of 
a subsequent legislature to take away 
certain exemptions as to repairs 
granted by a prior legislature has 
been recognized. City of New York v. 
Union Ry. Co. of New York City, 201 
N.Y.S. 396, 206 App.Div. 472 [app 144 
INGE, (S965 aod) a IN. Ye) po Lye (2) ay, 
(1892) e¢ 340 § 3, so far as it exempted 
a particular street railway from lia. 
bility for the upkeep of any portior 
of the street outside of its rails, wai" 
repealed by L. (1893) c 434, providinjg 
that its provisions shall apply to al) 
street surface railroads, especially ag 
defendant in another case had con- 
ceded liability for paving between the 
tracks and two feet outside them, and 
had paid such expenses for nine 
years. City of New York v. Union 
Ry. Co. of New York City, supra. 


[c] Effect on prior mortgage.— 
Under Const. (1895) art 1 § 17, pro- 
viding that no irrevocable or uncon- 
trollable grant of special immunities 
shall be made, but all privileges and 
franchises created under the author- 
ity of the legislature shall be subject 
to its control, the legislature had 
the right to amend a city charter so 
that a street car company became lia- 
ble for the cost of paving six inches 
on each side of its tracks in addition 
to its former liability of paving be- 
tween the rails, and such law was not 
unconstitutional as impairing the ob-- 
ligation of a contract in reference to 
a prior mortgage executed while the 
constitutional provision was in force. 
Storrie v. Houston City St. R. Co., 46 
S.W. 7.96, 92 Tex, 129, 44 LARVA, W116, 


Effect of reservation on power to 
amend corporate charter in general 
see Corporations §§ 187-189. 


66. Binninger v. City of New York, 
81 N.Y.S. 226, 80 App.Div. 438 [mod 
on mee grounds 69 N.E. 390, 177 N.Y. 
£99), 


67. City of Bayonne v. Public Ser- 
vice Coordinated Transport, 148 A. 
611, 106 N.J.Law 302. Compare Phil- 
adelphia v. Empire Pass. R. Co., 
Phila. (Pa.) 321 (where an earlier or- 
dinance was given effect). 


68. Des Moines City Ry. Co. v. 
City of Des Moines, 131 N.W. 438, 152 
Towa 18. And see cases supra note 
69. 


[a] Municipality was not deprived 
of power in this regard (1) by Code § 
834, providing that street railway 
companies shall at their own expense 
pave between the rails of the track 
and one foot outside thereof, unless 
by ordinance or by virtue of the pro- 
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details of carrying out an obligation -previously | 


imposed may be made by the municipality.°® As a 


consideration for the grant of additional privileges, 
the municipality may impose new or additional bur- 
dens.7° If a street railroad company is only legally 
bound to repair, and not to repave, local authorities 
may not require the company to repave even though 
repaving would cost less-than repairs.*4 A reso- 
lution of a municipality requiring a street railway 
company to replace a portion of its track, which 
has been destroyed, and reciting that the company 
is bound to do so under the ordinance granting its 
privileges, does not attempt to change or alter such 
ordinance, but is merely an assertion of what the 
city claims to be the company’s duty thereunder, 
with a demand that it comply therewith.’? 


[§ 157] c. Portion of Street Included. The com- 
mon-law duty of a street railroad company to keep 
the portion of the street or highway occupied by 
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it in repair extends, it has been held, at least to the 
ends of its crossties,’* and this duty may be enlarged 
by proper statutory or municipal authority or by 
a contract voluntarily entered into;’* and while 
no duty to repair ordinarily rests on the company 
as to the part of the street not occupied by the right 
of way, and where as to that any such duty exists, 
it must be by virtue of statutory imposition or of 
contract,7® it seems that, in granting the use of the 
street, the municipality may impose the duty to 
keep the whole roadway in repair.‘*® In general, 
the extent of the company’s duty depends on the 
terms of the governing statute, ordinance, or con- 
tract.77 The Wuties of street railway companies as 
to repairs, paving, and other improvements, in so 
far as the part of streets to which such duties ex- 
tend is concerned, have been imposed in various 
terms describing such part,’® such as the streets 
or other highways “occupied” by them,’® the street 


visions of any ordinance under which 
the railway might have been con- 
structed or maintained it may be re- 
quired to pave “other portions” of the 
street. Des Moines City Ry. Co. v. 
City of Des Moines, 131 N.W. 43, 152 
Iowa 18. (2) After the enactment 
of such code provision a city was 
not bound by an ordinance on the 
subject existing at the time of the 
enactment of said section, which was 
a valid exercise of legislative power, 
but might enact a new ordinance by 
virtue of that section fixing the por- 
tion of the street which the railway 
company would be required to pave, 
and if in force at the time of paving 
it would govern the railway com- 
pany’s duty. Des Moines City Ry. Co. 
v. City of Des Moines, supra. (3) 
“Other portions” of the street as used 
in said code provision means not 
something less, but something more, 
than the code provision requires, 
Des Moines.City Ry. Co. v. City of 
Des Moines, supra (per Deemer, J.). 


69. Town of St. Helena v. San 
Francisco, N. & C. Ry., 140 P. 600, 605, 
24 Cal.App. 71. : 


[a] Presumption as to regula- 
tions.—In the absence of anything to 
the contrary, the court must presume 
that a municipal ordinance, requiring 
a railroad company to pave the streets 
between its tracks in a particular 
manner, was adopted to promote the 
safety of the streets and the security 
of the public. Town of St. Helena v. 
San Francisco, N. & C. Ry., 140 P. 600, 
605, 24 Cal.App. 71. 


70. McKeesport v. Pittsburg, etc., 
R. Co, 213 P. 542, 62 A. 1075. 


[a] Bule applied (1) in construing 
an ordinance as imposing the cost of 
improving a portion of a street on 
which a railroad was located although 
such street was not specifically men- 
tioned. McKeesport y. Pittsburg, 
ete., R. Co., 62 A. 1075, 213 Pa. 542. 
(2) Although the charter of a com- 
pany does not require it to pave, the 
right to extend its line may be grant- 
ed on condition that it shall pave a 
certain portion of the street, not only 
that embraced within the extension, 
but also that originally occupied. 
Frankford, etc., City Pass. R. Co. v. 
Philadelphia, 17 Wkly.N.C. (Pa.) 245. 


71. Board of Chosen Freeholders 
of Hudson County v. Jersey City, H. 
SOuariote Ai TCO. os A. LOGL. 8b IN. dl 
Law 179. 


72. St. Augustine v. St. Johns 


Electric Co., 286 F. 474. 


73. Pugh v. Texarkana Light, etc., 
Co., 109 S.W. 1019, 86 Ark. 36; South 
Covington & C. St. Ry. Co. v. Winter- 
meyer, 206 S.W. 157, 182 Ky. 94; 
Memphis, ete., R. Co. v. State, 11 S. 
W. 946, 87 Tenn. 746. See Horsham 
Tp. v. Public Service Commission, 97 
Pa.Super. 366 (an obligation of a 
street railroad company to keep the 
space between its rails and for eigh- 
teen inches on each side in safe and 
passable condition and repair at a 
crossing arose as an incident of the 
operation of its road). 


74. Reading v. United Traction 
Cos 52) AL 106582 02) Pa. 571. 


75. Indianapolis Traction, etc., Co. 
v. Pressell, 77 N.E. 357, 39 Ind.App. 
472; Reading v. United Traction Co., 
52 A. 106, 202 Pa, 571. 


76. Burgess and Town Council of 
Borough of Norristown v. Reading 
Transit & Light Co., 121 A. 495, 277 
Pa. 459. 


77. Conn.—Crotty v. Danbury, 
A. 147, 79 Conn. 379. 


Ky.—South Covington & C. St. Ry. 
Co. v. Henkel & Sullivan, 14 S.W.(2d) 
1068, 228 Ky. 271. 


La.—Carroll v. New Orleans Ry. & 
Light Co., 61 So. 752, 132 La. 683. 


N.Y.—New York v. New York City 
R.. Co., 173:-NLY.S. 869, 60 Mise. 487 
[aff 116 N.Y.S..939, 182 App.Div. 156]. 


Pa.—Reading v.- United Traction 
Co., 52 A. 106, 202 Pa. 571. See City 
of Philadelphia v. Second & Third Sts. 
Pass. R., Co.,, 2 Pa-Dist. 705° (as' to 
pavement of intersections). 


Eng.—Norwich v, Norwich Electric 
Tramways Co., 91 L.T.Rep.N.S. 558. 


And see cases infra this section. 


[a] Maintenance and repair of 
“Junction” of surfaces laid by city 
and company.—Under a statute re- 
quiring a street railroad company to 
maintain and keep in good condition 
“the junction of the paving laid and 
maintained by the company with the 
surface laid and maintained by the 
corporation,” the word “junction” 
does not only mean the mere point or 
place where the two surfaces meet, 
but the company has to maintain the 
even contour of the rnad at the junc- 
tion of the two surfaces. Norwich vy. 
Norwich Electric Tramways Co., 91 
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Release of company because of | ¥-T-Rep.N.S. 558. 


financial hardship see infra § 173. 


[b] Particular ordinance applica- 


ble.—An ordinance enacted while the 
municipality and the railroad com- 
pany were giving effect to a contract, 
subsequently declared invalid, reliev- 
ing the company from obligations as 
to paving, did not fix the obligation of 
the company as to the portion of pav- 
ing costs which it must pay, but a 
later ordinance following an _ ordi- 
nance, enacted before the making of 
the invalid contract, fixed the com- 
pany’s obligation in this regard. 
South Covington & C. St. Ry. Co. v. 
Henkel & Sullivan, 14 S.W.(2d) 1068, 
228 Ky. 271. 


78. See cases infra this section. 


[a] Additional expense “by reason 
of railway” or “by reason of tracks.” 
—(1) Under a street railroad fran- 
chise requiring the grantee to pay 
only the expense of paving streets 
made extra “by reason of said rail- 
way,” in case other than animal pow- 
er is used, the term “railway” was 
not confined to the track, but includ- 
ed the operation of cars thereon, and 
required payment for the extra width 
of the street necessitated by the 
tracks thereon. City of Duluth v. 
Duluth St. Ry. Co., 163 N.W. 659, 137 
Minn. 286. (2) It has been held, 
however, that a street railroad com- 
pany under a franchise providing that 
if other power than animal power was 
used it should pay for paving only 
so much as was made extra “by rea- 
son of such tracks,’’ was not liable 
for paving portions of the street out- 
side the rails. City of Superior v. 
Duluth St. Ry. Co., 165 N.W. 1081, 
166 Wis. 487. 


[b] Repairs from curb to curb.— 
An ordinance requiring a street rail- 
road company to pave certain streets 
from curb to curb did not require it 
to keep in repair such streets from 
curb to curb. Town of Westfield v. 
Public Service Ry. Co., 87 A. 82, 84 
N.J.Law 568. 


79. See cases infra this note. 


[a] Space from curb to curb.— 
The duty to repair or pave a street 
or highway “occupied”? by them ex- 
tends to the entire roadway from curb 
to curb. 'Philadelphia v. Thirteenth 
St. 6te., | Pass...Ro'Co., 33 AL 126, 169 
Pa. 269; Philadephia vy. Ridge Ave. 
Pass. R. Co., 22 A. 695, 143 Pa. 444; 
Philadelphia, etce., Ferry Pass. R. Co. 
NO cr ie Sh ce 2 Wkly.N.C, (Pa.) 


[b] Where two street railroad 
companies occupying intersecting 
streets are liable for the paving of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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“traversed” by the railroad,’ and the “portion of 
the street which they use and occupy;”*! the “road- 
bed” of the railroad;82 the space “in and about 
the rails,”** the space “between the rails;’84 the 
space “inside” the tracks;°® the space “between the 


rails;”8*& the space “between the 


the space “inside the rails,”®* “between the rails,’”’®® 
“between the tracks,”®® or “between the tracks, the 
rails of the track,”®+ and a certain distance outside 


thereof. 


the streets occupied by them, they are 
each liable for one half the cost of the 
paving of the intersection, without 
regard to the width of the streets. 
Philadelphia v. Second St., ete., Pass. 
BA Co., 2.Pa. Dist. 705, 13) Pa.€o. 580, 
33 Wkly.N.C, 522. 


80. See case infra this note. 


[a] Space from curb to curb.— 
The duty to keep in repair streets 
“traversed by the said railway” .ex- 
tends to the space from curb to curb. 
Mayberry: v. Second St., etc., Pass. 
R. Co., 9 Wkly.N.C. (Pa.) 404. 


81. See cases infra this note. 


[a] Space from curb to curb.—(1) 
It has been held that a charter pro- 
vision imposing on the company the 
duty of keeping in repair “that por- 
tion of the street which they use and 
occupy’”’ requires the company to keep 
in repair the whole street from curb 
to curb. Philadelphia v. Thirteenth 
St., etc., Pass. R. Co., 33 A. 126, 169 
Pa. 269; Thirteenth St., etc.,- Pass. 
R. Co. v. Philadelphia, 13 Wkly.N.C. 
(Pa.) 487. (2) So express provisions 
to keep in repair or in good order or 
repair from curb to curb have been 
given effect. Pittsburg, etc., Pass. R. 
Co. v. Pittsburg, 80 Pa. 72; Pittsburg, 
ete.,-Pass. R. Co. v. Birmingham, 51 
Pa. 41. 


[b] Portion of street occupied by 
tracks.—A portion of streets ‘‘occu- 
pied by its tracks,” as used in a Stat- 
ute, means the rails and the space 
between them on and over which the 
ears pass. City of Boston v. Boston 
Elevated Ry. Co., 71 N.E. 295, 186 
Mass. 274. 


82. See case infra this note. 


[a] Space included.—Under a stat- 
ute requiring a street railroad com- 
pany to pave its roadbed, the outside 
of the track cannot be considered, on 
the ground that the road is also bene- 
fited by the adjacent pavement. 
Shreveport v. Shreveport Belt R. Co., 
32 So. 189, 107 La. 785. 


83. See cases infra this note. 


[a] Street surface disturbed in 
laying tracks.—(1) The words “in 
and about the rails” include so much 
of the street surface outside the rails 
as is disturbed in laying the track 
(New York v., Second Ave. R. Co., 
7 N.E. 905, 102 N.Y. 572, 55 Am.R. 839; 
McMahon v. Second Ave. R. Co., 75 
N.Y. 231), (2) and in the absence of 
evidence as to how far that space ex- 
tends, it is a reasonable presumption 
that-it includes as much as one foot 
outside the rails (McMahon v. Second 
Ave. R. Co., supra). : 


[b] Double tracks.—A covenant 
by a railroad company to pave and 
keep in repair the streets “in and 
about” a railroad which has double 
tracks binds the company to pave and 
keep in repair the space between the 
double tracks. New York v. Second 
Ave. R. Co., 7 N.E. 905, 102 N.Y. 572, 
55 Am.R. 839 [aff 31 Hun 241]. 


84. See case infra this note. 
[a] Double tracks.—It has been 
[60 Cc. J.—18] 


| ter trolley pole system, 
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tracks ;”°" and 
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Substitution of single for double track. While 
the right of a street railroad company to narrow 
its obligation as to the extent of a street which it 
must keep in repair, by the substitution of a single 
track for double tracks under authority duly con- 
ferred by the municipality, has been recognized,?? 
notwithstanding the right of a street railway com- 
pany to remove double tracks and establish a single 
track, it may not, after its obligation to pave has. 


been fixed by existing double tracks, and after the 


held that an act requiring a street 
railroad company to keep in repair 
that part of the street lying between 
the rails does not render the company 
liable for the expense of repairing 
the street between double tracks. 
abs v. Omnibus R. Co., 32 Cal. 


85. See case infra this note. 


fa] “Tracks” construed to mean 
“rails.,—(1) Under an ordinance, re- 
quiring a street railroad company to 
pave that part of the street “that lies 
inside of the rails of any of their 
tracks and two feet outside thereof, 
- and to keep the said parts of 
said street so to be paved by tnem as 
aforesaid inside of their tracks at all 
times in good repair’ the company 
was not required to keep that por- 
tion of the pavement within the space 
occupied by the ties, ballast, etc., in 
good repair, on the theory that the 
“tracks” included not only the rails, 
but the ties, ballast, ete. City of 
Bayonne vy. Public Service Ry. Corpo- 
ration, 119 A. 9, 98 N.J.Law 255. (2) 
As used in such ordinance, the word 
“tracks” means “rails.” City of 
Bayonne v. Public Service Ry. Cor- 
poration, supra. 


“Railroad track” defined see 51 C.J. 
Dy sids 


86. See cases infra this note. 


[a] Space included.—(1) The 
duty to “pave the space between the 
rails of said track” limits the obliga» 
tion of the company to the space be- 
tween such rails (Village of Grand- 
ville v. Grand Rapids, H. & C. R. R., 
196 N.W. 351, 225 Mich. 587, 34 A.L.R. 
1408), (2) and does not require the 
company to pave between double 
tracks (Village of Grandville v. 
Grand Rapids, H. & C. R. R., supra) 
(3) or to the ends of the ties (Village 
of Grandville v. Grand Rapids, H. & 
Gh R., supra). (4) So the duty 
to pave the “track between the rails” 
does not include the space oceupied 
by the crossties outside the rails. 
The Woodland Ave., ete., St. R. Co. v. 
The City of Cleveland, 9 OhioN.P.N.S. 
161. 


87. See cases infra this note, 


[a] Double tracks.—(1) Railroad 
L. § 98, requiring street railroad com- 
panies to keep in permanent repair 
the portion of the street between their 
tracks, usually means such space as 
is ordinarily left between the tracks 
of a double track trolley railroad sys- 
tem. Orange County Traction Co. v. 
City of Newburgh, 149 N.Y.S. 1, 86 
Mise. 512. (2) Where, however, the 
franchise of a company requires the 
maintenance of additional facilities 
between double tracks, and, therefore, 
renders necessary a greater space 
between such tracks, the statute ex- 
tends the company’s duty so as to 
include such additional space. 
Orange County Traction Co. v., City 
of Newburgh, supra. GprmzeDus; 
where a street railroad company’s 
franchise provided for the single cen- 
which re- 
quired a space of seven feet ten inch- 


es between the tracks, the company 
was bound to pay for the paving of 
the whole space. Orange County 
Traction Co. v. City of Newburgh,, 
supra. 


88. See case infra this note. 


[a] Outside each rail.—A require- 
ment in a street railroad charter to 
“keep the surface of the streets in- 
side the rails; and for two feet four 
inches outside thereof, in good order: 
and repair,’’ means the specified dis- 
tance on each side of the track. Peo-- 
ple v. Fort St., etc., R. Co., 2 N.W. 188,. 
41 Mich. 413. 


89. See cases infra this note. 


_[a]_ Construction.—(1) A dedue- 
tion for the space occupied by the 
rails and crossties has beén denied! 
under a contract between a municipal- 
ity and a street railroad company im- 
posing on the company the cost of 
paving between the rails and for a 
certain distance outside each rail. 
Southern Bitulithic Co. v. Algiers Ry.. 
& Lighting Co., 58 So. 588, 130 La. 
830. (2) This construction of the 
contract was based .on the facts that 
the work was much more difficult and 
expensive because of the presence of 
the rails and crossties and that the 
usage was not to allow such deduc- 
tions. Southern Bitulithic Co. v. Al- 
giers Ry. & Lighting Co., supra. (3) 
Obligation to pay for paving “between 
and under the rails of such” and for 
a specified distance on either side did 
not include the cost of curbing or 
drainage beyond the confines of the 
space as to which liability was im- 
posed. Mobile v. Mobile Light, etc.,, 
Co., 38 So. 127, 141 Ala. 442. 


90. See cases infra this note. 


[a] Statutory provision construed 
or given effect.—Washington, etc., R. 
Co. v. District of Columbia, 2 S.Ct. 
865, 108 U.S..522, 27 L.Ed. 807; Lin- 
coln v. Lincoln St, R. Co., 93 N.W.. 
766, 67 Neb. 469; Oklahoma City v.. 
Shields, 100 P. 559, 22 Okl. 265. 


91. See cases infra this note. 


[a] Space included.—(1) Under 
a statutory provision imposing a duty 
in respect of the space “between its 
tracks, the rails of its tracks” and 
a specified distance ‘outside of its 
tracks,” the specified distance outside 
each rail has been included. City of 
Amsterdam v. Fonda, etc., R. Co., 104 
N.Y.S. 411, 119 App.Div. 680 [aff 101 
N.Y.S. 694, 51 Misc. 438]. (2) But 
substantially the same provision has 
been so construed as to impose an 
even more burdensome obligation on 
the railroad company in holding that 
it is proper to include the rails and 
crossties within the term “tracks.” 
City of Durham v. Durham Public: 
Service Co., 109 S.E. 40, 182 N.C. 333 
faff 43 S.Ct. 290, 261 U.S. 149, 67 L.. 
Ed. 580]. 


92. City of Allentown vy. Lehigh 
Valley Transit Co., 39 Pa.Super. 529. 
Village of Grandville v. Grand Rapids,. 
H. & C. R. R., 196 N.W. 351, 225 Mich. 
587, 34 A.L.R. 1408. 
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municipality has put in its share of the paving, 
change its tracks, and thereby avoid a portion of 
the contract obligation. 


[§ 158] d. Extension of Line and of Boundaries 
of Municipality. A municipal ordinance requiring 
any street railroad company operating a line within 


the corporate limits to keep in good repair all that 


part of the street occupied by its tracks includes 
additional tracks to be laid, as well as those already 
laid and under operation,®® and a specific provision 
of an agreement between a municipality and the 
company as to the cost of paviag, that the agree- 
ment shall be applicable to extensions, will, of course, 
be given effect.°4 Where an extension is authorized 


by an amendment to the original act, such extension _ 


is subject to the obligations contained in such orig- 
inal act as amended, including the duty to pave, 
although the amendatory statute, permitting the 
construction of the tracks in the street in question, 
contains no provision for repair or paving;°° but 
where the extension is authorized by a subsequent 
independent ordinance, which does not refer to, or 
incorporate into itself, the terms of the original 
ordinances, and which makes no provision as to 
paving, the extension is not required to be paved.°® 
Where a grant of a franchise for an extension can 
only be made subject to the restrictions of the mu- 
nicipal charter as to repairing and paving the streets, 
such extension is subject to the charter regulation, 
although the existing line is operated under a leg- 


93. Montgomery StaR-ewCo.axv. Be oie oe Light Co., 104 S.E. 462, 180 6. 


Smith, 39 So. 757, 146 Ala. 316. N.C 
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islative act exempting it from paving.°’. 


Extension of bdéundaries of municipality. The 
duty of a street railroad company to pave certain 
portions of the street may include a street which 
is included in the bowndaries of «a municipality aft- 
er the company’s track was laid in such street,°® 
but the authority of the municipality to require 
the company to bear the expense of repairs or 1m- 
provements, not rendered necessary by wrongful acts 
of the company, has been denied where the street 
involved was one in which the railroad had been 
built, and the street itself dedicated, with reserva- 
tion of the right to locate the tracks by a predeces- 
sor of the csmpany, before the street had been 
included within the boundaries of the municipal- 
ity.°® 


[§ 159] e. Bridges‘—(1) In General. Local au- 
thorities may require, as a condition of their con- 
sent to the use of a bridge by a street railroad com- 
pany, that the company shall bear the expense of 
strengthening the bridge? and assume the cost of 
repairs and alterations rendered necessary by such 
use,? and statutes sometimes impose on the owners 
of street railroad companies the duty of reconstruct- 
ing and repairing certain portions of bridges oc- 
cupied by the railroad.* So, also, there is authority 
for the view that there is a common-law duty to 
repair. The extent of the duty imposed depends 
on the terms of the controlling statute,® franchise, 
or contract,’ and while, where an ordinance grants 

\ 


See cases infra this note. See 
also Town of Queensbury v. Hudson 


94. Davidge v. Binghamton, 71 N. 99. Lynchburg Traction & Light Valley Ry. Co. 135 N.¥.S. 200, 75 


Mise. 197 [mod without considering 


Y.S. 282, 62 App.Diy. 525. 


[a] Extension by consolidated 
company.—Where a city agrees with 
two street railroad companies that 
they shall pay one fifth of the net 
cost of laying new pavement between 
the rails, the contract to apply to any 
extensions of the tracks, and be bind- 
ing on their Successors and any com- 
pany with which they might be con- 
solidated, such contract embraces a 
subsequent extension of the tracks 
made by a company formed by the 
consolidation of the two companies 
contracting. Davidge v. Binghamton, 
q1 N.Y.S. 282, 62 App.Div. 525. 


-95. New York v. Harlem Bridge, 
ete, R. Co., 78 N.E. 1072, 186 N.Y. 
304, 

96. New York v. Highth Ave, R. 
Cor j39) ANUY.S.. 959) 7 App.Div. 84; 
New York v. New York, ete., R. Co., 
19 N.Y.S. 67, 64 Hun 635 [aff 85 N.E. 
206, 139 N.Y. 643]. 


[a] Construction in light of con- 
temporaneous ordinance for use of 
tracks by another company.—A reso- 
lution providing that another rail- 
road company, on paying to defendant 
one half of the cost of a certain por- 
tion of its track, and of keeping it in 
repair, from time to time thereafter, 
and also half of the cost of the re- 
pairs, from time to time, of the exten- 
sion, should have the right to use the 
track and run its cars thereon, did not 
show an intention that defendant 
should repair the street between its 
tracks on the extension of its road. 
New York v. Highth Ave. R. Co., 39 
N.Y.S. 959, 7 App.Div. 84. 


97. St. Louis v. Missouri R. Co., 
87 Mo. 151 [aff 138 Mo.App. 524]. 


98. City of Raleigh v. Carolina 


Co. v. City of Lynchburg, 128 S.E. 606, 
142 Va. 255, 43 A.L.R. 752. 


1. Determination by public service 
commission of necessity and charac- 
ies repairs or rebuilding see infra 


brass dare to use bridge see supra § 


2. See supra § 93. 


8. Burlington Ry, & Light Co. v. 
City of Burlington, 176 N.W. 285, 188 
Iowa 272; Lawrence County v. New 
Castle Electric St. R. Co., 8 Pa.Super. 
3138, 48 Wkly.N.C. 76. 


[a] Misappropriation of funds not 
shown.—Where an ordinance allow- 
ing a street railway comnany to use 
a city bridge required the company 
to pay one hundred dollars per year 
for maintenance and repair, and it 
appeared that during the twenty- 
three years the railway occupied the 
bridge the city expended nineteen 
thousand dollars in maintenance and 
repair, the company could not escape 
its obligation to pay an assessment 
of one thousand three hundred dollars 
for a new flooring ordered by the city 
on the ground that the city had mis- 
appropriated the annual payments 
which should have been applied to 
pay the assessment. Burlington Ry. 
& Light Co. v. City of Burlington, 176 
N.W, 285, 188 Iowa 272. 


4 See statutory provisions. 


5. McKeesport v. Pittsburg, McK. 
& C. Ry. Co., 55 Pa.Super. 47. But see 
Town of Queensbury v. Hudson Val- 
ley Ry. Co., 1385 N.Y.S. 200, 75 Misc, 
197 [mod 143 N.Y.S. 120, 158 App.Div. 
258 (aff 112 N.E. 749, 218 N.Y. 648)] 
eal necessity for contract or stat- 
ute). 


question 143 N.Y.S. 120, 158 App.Div. 
258 (aff 112 N.E. 749, 218 N.Y. 648)] 
(as to duty under Railroad L. § 98). 


[a] Particular statute.—(1) A 
statutory provision that the owner of 
a street railroad, occupying or using 
any bridge, shall construct, recon- 
struct, and repair ‘the paving or 
flooring” for a specified distance each 
way from the center line of the rails 
between its tracks includes within the 
limits prescribed by such statute, the 
planked surface of a bridge used by 
it, and also the stringers, joists, 
and supporting timbers. Cedar 
Rapids & M. C. Ry. Co. v. City of 
Cedar Rapids, 155 N.W. 842, 173 Iowa 
386. (2) A statute imposing on a 
railroad company the duty to keep 
and maintain such portions of streets 
or roads as are occupied by its tracks, 
and to make all other repairs of such 
streets or roads as are rendered neces- 
sary by the occupation of the same 
by such railroad, does not impose the 
duty to keep in repair the entire 
structure of a bridge over which the 
road is operated. Inhabitants of 
Orono v. Bangor Ry. & Electric Co.,. 
74 A. 1022, 105 Me. 428. 


7. See cases infra this note. 


[a] Particular franchise or con- 
tract.—(1) A provision of a fran- 
chise to construct a street railway 
over a bridge that the grantee shall 
strengthen the _ stringers to the 
amount necessary to carry the cars 
and any other weight which might at 
the time be on the bridge created a 
continuing obligation. Town of 
Queensbury v. Hudson Valley Ry. Co., 
135 N.Y.S. 200, 75 Mise. 197 [mod on 
other grounds 143 N.Y.S. 120, 158 App. 
Div. 258 (aff 112 N.E. 749, 218 N.Y, 
648)]. (2) Under such provision, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the right to lay street railroad tracks on the streets 


and bridges of a city, but in terms imposes the duty 
to repair only as to streets, it has been held that the 
company is not bound to keep in repair bridges 
crossed by its tracks,* the view has been taken that, 
under a statute or ordinance imposing on a street 
railroad company duties as to the repair of paving 
of streets or highways, and making no reference to 
bridges as distinguished from streets or highways, 
bridges are regarded as parts of such streets or 
highways.® A company may be under a duty in 
respect of the maintenance and repair of a bridge 
on which its tracks are located notwithstanding a 
concurrent, but independent, duty of another cor- 
poration in respect thereof.1° The right of a street 
railway company to operate its lines over a bridge 
is subject to the right of the publie authorities to 
improve the bridge in accordance with the public 
interests.1! 


Bridge privately maintained. The duty of a street 
railroad company may include a bridge, the general 
burden of maintaining which is on a private indi- 
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vidual or another corporation.1? 


[$ 160] (2) Apportionment of Cost and Contri- 
bution. The view has been taken that, even in the 
absence of express words imposing the obligation 
in the statute under which a street railroad company 
has the right to use a bridge, such company is- bound 
to contribute to the expense of rebuilding a publie 
bridge, necessitated by the operation of heavier cars 
propelled by electricity.1? Where a street railroad 
company’s right to use a bridge is subject to revo- 
cation, the authority of the legislature to authorize 
municipal authorities to condemn and remove the 
bridge and to impose on the company the duty to 
pay part of the cost of constructing a new bridge 
as a condition of the company’s use of the new bridge 
has been upheld.14 An agreement between a street 
railroad company and a municipal officer by which 
the company is to make certain improvements on 
a bridge, for which the municipality and the rail- 
road company are to share the cost, is not binding 
on the municipality where such officer is not au- 
thorized to make such contract.t° A municipality 


Ae Pee eee RO SR ee ee ee eee ee ee ee 


ACE RO eG TN eee 


a ee Lee Te PE CEN es PCN Pe ee LT 


the company must, if necessary, after 
putting in new stringers, strengthen 
them by trusses or supports, to take 
care of a subsequent increase in 
weight of its rolling stock and loads. 
Town of Queensbury v. Hudson Val- 
ley Ry. Co., 143 N.Y.S. 120, 158 App. 
Div. 258 [mod 135 N.Y.S. 200, 75 Misc. 
197, and aff 112 N.E. 749, 218 N.Y. 
648]. (3) The duty to keep in repair 
a bridge crossed by the company’s 
tracks may, under the terms of the 
controlling contract, extend to the 
whole bridge, and not merely to that 
portion immediately under or _ be- 
tween the tracks. State v. Canal St., 
ete., R. Co., 10 So. 940, 44 La.Ann. 
526. (4) <A street railway company, 
under contract to maintain a bridge 
in accordance ‘‘with duties and obli- 
gations imposed on street railway 
companies” by Gen. St. (1902) §§ 3837, 
3838, after amendment of that stat- 
ute by Acts (1921) ¢ 314, was obliged 
only to maintain the bridge within 
eight inches of the rails, rather than 
within two feet, as required by the 
former statute. U. S. Trust Co. of 
New York v. Shore Line Electric Ry. 
Co., 125 A. 265, 101 Conn. 13% (8) 
A street railroad company’s covenant 
in an instrument under seal to save 
the city harmless from all loss, cost, 
or damage from the construction and 
operation of extensions of a road was 
comprehensive enough to include an 
obligation to save the city harmless 
from a share of the expense of main- 
taining bridges on the railroad’s lo- 
eations as extended, which obliga- 
tion was defined in the grant of au- 
thority to construct, maintain, and 
City of Northampton v. 
Northampton St. Ry. Co., 121 N.E. 
495, 231 Mass. 540. (6) _Under an 
agreement between the city and a 
street railway, whereby the railway 
was to pay a certain sum when a via- 
duct was made safe for heavy vehicu- 
lar traffic ‘‘or”’ electric cars, it’ was 
held that it was liable when it was 
made safe for vehicular traffic only. 
Cincinnati St. Ry. Co. v. City of Cin- 
cinnati, 117 N.E. 219, 96 OhioSt. 297. 
(7) Where an ordinance providing 
for the construction of a viaduct also 
provides that it shall not become ef- 
fective until a railroad company en- 
ters into an agreement to pay a cer- 
tain amount as its share of the cost 
of construction and to pay a share of 
keeping the viaduct in repair, even 
though the formal agreement execut- 
ed contained no specific agreement to 
repair, the railroad company is lia- 


ble in this regard where the formal 
agreement, in effect, incorporated 
therein the terms of the ordinance. 
McKeesport v. Pittsburg & C. Ry. 
Co., 55 Pa.Super. 47. (8&8) A city ac- 
cepting by appropriate ordinance a 
dedication of a part of a highway, 
including a bridge, within the city 
limits, as a street, on petition of a 
land company permitted to build a 
bridge, occupy a street, and construct 
a street railway along a portion with- 
in the city, granted a franchise in 
consideration of the company’s im- 
plied covenant to maintain the part 
of the bridge occupied by its tracks 
in conformity with the condition in 
which the city kept the rest of the 
bridge, and hence entitled to recover 
the cost of repairs to such portion 
from a street railway company, to 
which the land company conveyed its 
rights. Lynchburg Traction & Light 
Co. v. City of Lynchburg, 128 S.E. 606, 
142 Va. 255, 43 A.L.R. 752, 


[b] Bridge over tracks.—In an ac- 
tion on a contract between a munici- 
pality and a street railroad company 
to recover from the street railroad 
eompany one half of the cost of a 
bridge over its tracks, built pursuant 
to the contract, which the contract 
left the matter of liability for future 
determination, it was held that the 
evidence, including the recitals of 
the contract, showed that there was 
a public right of way across the 
tracks and that the railroad company 
was liable for one half the eost of 
construction. City of Minneapolis v. 
Minneapolis St. Ry. Co., 183 N.W. 80, 
115 Minn. 514. 


8. Cedar Rapids v. Cedar Rapids, 
etce., R. Co., 79 N.W. 125, 108 Iowa 
406. 


9. Northern Cent. R. Co. v. United 
R’s., etc., Co., 66 A. 444, 105 Md. 345; 
United Electric Rys. Co. vy. City of 
Cranston, 128 A. 218, 46 R.I. 425; 
Roanoke Ry. &\Electric Co. v. Brown, 
(Va.) 154 S.E. 526. 


[a] Phrase “public highway, or 
any part thereof,” in an ordinance re- 
quiring a street railway to repair a 
designated part of a highway, includ- 
ed bridges. Roanoke Ry. & Electric 
Co. v. Brown, (Va.) 154 S.E. 526. 


10. Roanoke Ry. & Electric Co. v. 
Brown, (Va.) 154 S.E. 526. 
[a] Street railroad and railroad 


companies.—(1) A railroad company 
and a street railway company, under 


ordinances, owed to the municipality 
the independent but concurrent duty 
to maintain and repair the flooring 
of an overhead bridge, between street 
car tracks. Roanoke Ry. & Hlectric 
Co. v. Brown, (Va.) 154 S.E. 526. 
(2) The municipality was author- 
ized to require either company, or 
both, to comply with the duty. 
Roanoke Ry. & Electric Co. v. Brown, 
supra, 


11. Town of Queensbury v. Hud- 
son Valley Ry. Co., 185 N.Y.S. 200, 75 
Mise. 197 [modified 143 N.Y.S. 120, 
158 App.Div. 258 (affirmed 112 N.E. 
749, 218 N.Y. 648)]. 


12. Proprietors Merrimack River 
Locks, etc. v. Lowell Horse R. Corp., 
109 Mass, 221. 


[a] Thus, under a charter requir- 
ing a street railroad company to keep 
in repair all bridges occupied by its 
tracks, the company is bound to keep 
in repair a bridge within the highway, 
erected over a canal for the conven- 
ience of public travel, the burden of 
maintaining which is upon the person 
or corporation for whose use the 
canal was made. Proprietors Merri- 
mack River Locks, ete. v. Lowell, 
Horse R. Corp., 109 Mass. 221. 


13. Public Service Ry. Co. v. Board 
of Chosen Freehdlders of Hudson 
County, 78 A. 235, 78 N.J.Eq. 20. 


14. Rome Ry. & Light Co. v. Floyd 
County,. Gay \3% S.Ct — 2904 3s 243 twee 
257, 61 L.Ed. 706 [aff 228 F. 775]. 


[a] Construction of statute.—The 
act of the Georgia legislature of 
August 15, 1914 (lL. [1914] p 271), 


by which Floyd county was author- 
ized to reconstruct the old bridges in 
Rome, Georgia, to require, in so do- 
ing, the removal of street railway 
tracks, to grant franchises to operate 
over new bridges, and fix the terms 
thereof, authorized the imposition of 
a condition to pay part of the cost 
of a new bridge on a company which 
then had a revocable right to use 
existing bridges. Rome Ry. & Light 
Co. v. Floyd County, Ga., 37 S.Ct. 291, 
243° U.S. 257, 61 L.Ed. 706 [aff 228 
E. 775]. 


15. New York Consolidated R. Co. 
v. City of New York, 155 N.E. 77, 244 
N.Y. 140. 


[a] Rule applied in holding that 
the commissioner of bridges in the 
city of New York, acting alone, had 
no power to bind the city by an oral 
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may not recover from a street railroad company a 
share of the cost of building a new bridge to re- 
place another bridge where it appears that the new 
bridge was paid for by a third person and not by 
the municipality.1® 


Authority of public utility commission in general. 
Certain statutes conferring powers on state public 
utility boards or commissions authorize such boards 
or commissions to apportion the cost of rebuilding 
or repair between the company and the municipality 
involved.17 The jurisdiction of the commission in 
this regard is, however, limited by the statute con- 
ferring authority,18 and under some statutes the 
commission has no jurisdiction to apportion the 
expenses of repairs to a highway bridge which have 
already been made, in accordance with a contract 
between the municipality and a street railroad com- 
pany whose road crosses the bridge,’® the remedy 
of the municipality being one for breach of con- 
traet enforceable in the courts.2° Under some stat- 
utes the exercise of discretion by the commissioners 
in determining the apportionment of the cost be- 
tween a company and a municipality is conclusive, 
unless manifestly illegal or unjust.?+ 


Measure of contribution and matters considered. 
The measure of contribution for the cost of a new 


contract with plaintiff's predecessors [b] 
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In Maine (1) Rev. St. c 51 § 


bridge on the part of a street railroad company or- 
dinarily is the amount of the increased expense ren- 
dered necessary to accommodate the street railroad 
traffic on the bridge,?? in other words, the amount 
fairly expended by the municipality because of the 
company’s use of the bridge;?* and the amount ac- 
tually expended by the municipality is not neces- 
sarily controlling in determining the amount of the 
company’s contribution.2* Under a statute requir- 
ing a street railroad company to pay so much of 
the expense of the construction of a new bridge to 
replace another bridge as may be equitable, what 
is equitable in a given case is what is fair and just 
under the circumstances,?> and while under such 
statute a municipality which erects a bridge may 
not go beyond the public and street railway require- 
ments, and compel the company to pay any part 
of the cost not needed for public and railway re- 
quirements?® the municipality may provide for fu- 
ture as well as present railway and public needs;?7 
in such ease benefit to, and use by, the railway of 
the bridge, present and prospective, are decisive fac- 
tors in fixing its equitable portion of the expense,”® 
and since the apportionment between the company 
and the municipality must be made once only,?® the 
prospective and present use of the bridge by the 
company must be regarded.*® In apportioning the 


the amount by taking the difference 


[§ 160 


whereby they were to make improve- 
ments of the Brooklyn terminal of the 
Brooklyn bridge, and pay the cost 
thereof to a specified amount, the 
excess to be paid by the city. New 
York Consolidated R. Co. v. City of 
New York, 155 N.E. 77, 244 N.Y. 
140. 


16. City of Raleigh v. Carolina 
Power & Light Co., 102 S.E. 614, 179 
N.C. 380. 


17. See statutory provisions. 


[a] In Connecticut (1) under Acts 
(1911) ce 207, which provides that in 
case of disagreement between the 
street railroad company and the 
municipality “as to the necessity of 
any repair or reconstruction thereof, 
or as to the character of such repair 
or reconstruction, or as to the ap- 
portionment of the expense of such 
repair or reconstruction,” the public 
utilities commission shall make an 
order for necessary repairs, strength- 
ening, or reconstruction, and shall 
determine the portion of such expense 
which shall be borne by the railroad 
company, the public utilities com- 
mission has authority to apportion 
between the railroad company and a 
municipality the cost of a new bridge. 
Appeal of City of Norwalk, 91 A. 442, 
88 Conn. 471. (2) The word “recon- 
struction” used in the statute, as dis- 
tinguished from mere repair and 
strengthening, means rebuilding. Ap- 
peal of City of Norwalk, supra. (3) 
In respect of the authority of the 
commission the letter of the statute 
is satisfied if the parties disagree 
either as to the necessity or character 
of the reconstruction, or as to the 
apportionment of the expense. (Ap- 
peal of City of Norwalk, supra), (4) 
and where a municipality and a street 
railway company, maintaining a track 
over a bridge, disagreed as to the ap- 
portionment of the cost of erecting a 
new bridge, and as to the number of 
tracks and type of rail to be laid 
across the bridge, the commission has 
authority, to apportion the cost (Ap- 
peal of City of Norwalk, supra). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


75 authorized apportionment of the 
expense of repair of a bridge which 
a municipality is bound to keep in 
repair, even though the bridge in 
question was not actually built by the 
municipality but was purchased from 
a private corporation (Inhabitants of 
Orono v. Bangor Ry. & Electrie Co., 
74 A. 1022, 105 Me. 428), (2) and the 
municipality had not acquired a good 
title thereto. (Inhabitants of Orono 
v. Bangor Ry. & Electric Co., supra). 


18. City of Augusta v. Lewiston, 
at SNE St. Ry.y 95 A. 267, 114 Me. 
Karate 


19. City of Augusta v. Lewiston, 
A. & W. St. Ry., supra. 


“If the parties agree upon repairs, 
and make all that are necessary there 
is no occasion for the commission to 
exercise its jurisdiction.” City of 
Augusta v. Lewiston, A. & W. St. Ry., 
supra. 


20. City of Augusta v. Lewiston, 
A. & W. St. Ry., supra. 


21. Bangor Ry: & Blectrie Co. v. 
Inhabitants of Town of Orono, 84 A. 
385,109 Me. 292; Inhabitants of Orono 
v. Bangor Ry. & Electric Co., 74 A. 
1022, 105 Me. 428. 


[a] Extent of repairs required by 
use of bridge by company.—The ex- 
tent to which repairs of the bridge 
were rendered necessary by the oc- 
cupation of the railroad was a ques- 
tion for the railroad commissioners. 
Inhabitants of Orono vy. Bangor Ry. 
& Electric Co., 74 A. 1022, 105 Me. 


o. 


[b] Apportionment not shown to 
be unreasonable or unjust.—Bangor 
Ry. & Electric Co. v. Inhabitants of 
Town of Orono, 84 A. 385, 109 Me. 292; 
Inhabitants of Orono y. Bangor Ry. & 
Electric Co., 74 A. 1022, 105 Me. 428. 


22. Public Service Ry. Co. v. Board 
of Chosen Freeholders of Hudson 
County, 100 A. 610, 87 N.J.Eq. 518. 


fa] Suggested method of determi- 
nation.—The propriety of determining 


between the fairly estimated cost of 
construction of each of two proposed 
bridges, one planned to accommodate 
street car traffic and one which would 
have been built if it were not essen- 
tial to accommodate such traffic, aft- 
er plans and specifications for both 
such bridges had been prepared and 
bids and estimates thereon made, has 
been recognized. Public Service Ry. 
Co. v. Board of Chosen Freeholders of 
ie, County, 100 A. 610, 87 N.J.Eq. 


[b] Increased expenditures not re- 
quired by use for railroad purposes.— 
Where a county sought contribution 
to the cost of a bridge, a street rail- 
way company was not responsible for 
the increased amount of concrete 
made necessary by the laying of ties, 
which ties were not necessary and not 
desired by the railroad company and 
were put in without consultation with 
it, or for a greater amount of metal 
made necessary because of lack of 
reinforcement. Public Service Ry. 
Co. v. Board of Chosen Freeholders of 
Pudsen County, 100 A. 610, 87 N.J.Eq. 


23. Public Service Ry. Co.  yv. 
Board of Chosen Freeholders of Hud- 
son County, supra. 

24; Public Service Ry: Co. vy. 
Board of Chosen Freeholders of Hud- 
son County, supra. 


25. Appeal of City of Norwalk, 94 
A. 988, 89 Conn, 537. 


[a] Award held inequitable.—Ap- 
peal of City of Norwalk, 94 A. 988, 89 


Conn, 537. 

26. Appeal of City of Norwalk, su- 
pra. 

27. Appeal of City of Norwalk, su- 
pra. 

28. Appeal of City of Norwalk, su- 
pra. 

29. Appeal of City of Norwalk, su- 
pra. 

30. Appeal of City of Norwalk, su- 
pra. 
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§ 160] 


cost of a new bridge between a city and a streét 
railway company under such statute, the following 
matters, among others, may properly be consid- 
ered:*! The additional cost of strengthening the 
entire bridge so as to carry the load of cars operated 
over the tracks ordered by the public utilities com- 
mission,®? the inereased size of the bridge due to 
provision for the tracks,** the part of the surface 
of the bridge occupied by the company in the op- 
eration of its cars and the right of exclusion of 
other traffic when required for its own use,®* the 
permanent occupation of the bridge by the railway 
by its tracks, poles, wires, and equipment,*® the 
insurance of permanency in the installation of the 
railway’s overhead equipment on the bridge,*® the 
special construction required for the company’s ex- 
elusive service,®* the relative use of the part of the 
bridge devoted to railway traffic by the railway 
and by the other traffic,?* the permanency of the 
bridge and the cost of its maintenance and deprecia- 
tion on the investment,?® the impaired life cost of 
the bridge due to the railway,*® the saving to the 
railway in the maintenance and cost of operation,*! 
the decrease in liability for accident owing to the 
inereased width of bridge and draw,*? the relief 
from congestion due to the increased width of the 
draw,*® and the saving of time in operation of cars 
by the change from a swinging to a lift draw.*# 
‘On the other hand, in fixing the amount, under such 
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statute, the company must pay, the cost to it of 
paving, rails, ties, ballast, wires, cables, and other 
special work, must not be considered,*® nor must 


| a contribution to the cost of the new bridge made 


by the state be considered.‘ 


Recovery by railroad company. The right of the 
railroad company to enforce against the municipal- 
ity a claim for the share of the cost of rebuilding 
a bridge, apportioned to the municipality by a state 
public utility commission, has been recognized.47 


Procedure. General rules as to procedure be- 
fore,** and appeals from decisions of,*® publie util- 
ity commissions apply in a proceeding involving the 
apportionment of the cost of repairing or replacing 
a bridge, between a street railroad company and a 
municipality.°° The burden is on a county claim- 
ing contribution to the cost of a bridge from a street 
railroad company, to show the amount which had 
been expended to accommodate trolley traffic in ex- 
cess of what would have been necessary to accom- 
modate other traffic only, where the municipality had 
sole control of the construction of the bridge.°! The 
complaint in an action by a municipality to recover 
from a street railroad company a share of the cost 
of building a new bridge to replace another bridge 
is insufficient where it fails to show that the mu- 
nicipality has expended, or is bound to expend, any 


ee ee eee eT Pe Ns eee 


31. See cases infra this note; and 


notes 32-44. 

[a] In respect of filling the ap- 
proaches to a bridge erected under 
Pub. Acts (1911) e 207, in fixing the 
company’s portion of the expense of 
filling, exclusive of paving, Pub. Acts 
(1907) ¢ 219, providing that a railway 
shall conform the grade of its tracks 
to the established grade of the high- 
way when changed, and pay one-half 
-of the cost of necessary excavating, 
filling, resurfacing, paving, or other 
construction work within lines two 
feet on the outside of each outer rail 
of its tracks, may be considered. Ap- 
peal of City of Norwalk, 94 A. 988, 89 
Conn. 537. 

32. Appeal of City of Norwalk, su- 
pra. 

33. Appeal of City of Norwalk, su- 
‘pra. 

34. Appeal of City of Norwalk, su- 
pra. 

35. Appeal of City of Norwalk, su- 
pra. 

36. Appeal of City of Norwalk, su- 
“pra. : 

37. Appeal of City of Norwalk, su- 
pra. 

38. Appeal of City of Norwalk, su- 
pra. . , 

39. Appeal of City of Norwalk, su- 

pra. 


40. Appeal of City of Norwalk, su- 


41. Appeal of City of Norwalk, su- 
pra. 

42. Appeal of City of Norwalk, su- 
pra. 

43. Appeal of City of Norwalk, su- 
pra. 

44. Appeal of City of Norwalk, su- 
pra. 

45. Appeal of City of Norwalk, su- 
pra. 

46. Appeal of City of Norwalk, su- 


pra. 


47. Bangor Ry. & Electric Co. v. 
Inhabitants of Town of Orono, 84 A. 
385, 109 Me: 292. 


48. See Public Utilities §§ 101-126. 
49. See Public Utilities §§ 127-144. 
50. See cases infra this note. 


[a] Motion to dismiss.—A petition 
by a city against a railway company 
for an apportionment by the public 
utilities commission of the cost of re- 
pairs of a bridge must, on motion to 
dismiss, be taken as true. City of 
Augusta v. Lewiston, A. & W. St. Ry., 
95 A. 267, 114 Me. 24. 


[b] Evidence.—The public utili- 
ties commission is not bound by tech- 
nical rules as to the admissibility or 
relevancy of evidence in a proceeding 
for apportionment of the cost of a 
bridge and sits to receive aid in the 
formation of a personal judgment as 
1o what is an equitable apportionment 
under the circumstances. Appeal of 
City of Norwalk, 91 A. 442, 88 Conn. 
471. 


[ec] Appeal and review.—(1) The 
superior court has jurisdiction to re- 
view the determination of the public 
service commission made pursuant to 
Acts (1911) ¢ 207, as to what is an 
equitable portion of the expense to be 
borne by a Street railway operating 
tracks over the bridge. Appeal of 
City of Norwalk, 91 A. 442, 88 Conn. 
471. (2) The reasons of appeal from 
an order of the public utilities com- 
mission pursuant to Acts (1911) ec 
207, apportioning the cost of a bridge, 


which question the equity of the ap- 


portionment, are sufficient to require 
the superior court to re-examine the 
propriety of the order of tthe commis- 
sion. Appeal of City of Norwalk, 
supra. (3) A city which was a party 
to a proceeding before the public util- 
ities commission for the apportion- 
ment between itself and a street rail- 
way company of the cost of con- 
structing a bridge for which it had 
let a contract, was entitled to appeal 


under Public Utilities Act § 29, as 
against the objection that it is not 
alleged that the city has or ever had 
any power to build the bridge. Ap- 
peal of City of Norwalk, supra. (4) 
Under Public Utilities Act § 31, the 
superior court, on appeal from an or- 
der of the public utilities commission 
made under Acts (1911) e 207, appor- 
tioning the cost of a bridge between 
a city and a street railway company 
maintaining tracks over it, must re- 
examine net only the legality but also 
the expediency and propriety of the 
order of the commission. Appeal of 
City of Norwalk, supra. (5) The su- 
perior court, on appeal from an order 
of the publie utilities commission ap- 
portioning the cost of a bridge is not 
bound by technical rules as to the 
admissibility or relevancy of evidence 
and sits to receive aid in the forma- 
tion of a personal judgment as to 
what is an equitable apportionment 
under the circumstances. Appeal of 
City of Norwalk, supra. (6) The -su- 
perior court, on reviewing determina- 
tion ,of the public utilities commis- 
sion as to what a street railway com- 
pany must pay for the construction ~ 
of a bridge under Pub. Acts (1911) 
c 207, must include the element of 
cost in strengthening the _ entire 
bridge for street railway service of 
two tracks where the commission ‘had 
directed the laying of tw» tracks. 
Appeal of City of Norwalk, 94 A. 988, 
§9 Conn. 5387, 


51. Public Service Ry. Co. v. Board 
of Chosen Freeholders of Hudson 
County, 100 A. 610, 87 N.J.Eq. 518. 


[a] Proof insufficient.—A _ state- 
ment of a municipality’s expert that 
a bridge could be built to accommo- 
date ordinary traffic for three thou- 
sand or four thousand dollars less 
than a bridge actually built to ac- 
commodate street railway traffic was 
not proof of the amount which the 
company should contribute. Public 
Service Ry. Co. v. Board of Chosen 
Freeholders of Hudson County, 100 
A. 610, 87 N.J.Eq. 518. 
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amount for the construction of the new bridge.®? 

While it has been 
held that, if a street railroad company once lays its 
tracks flush with the level of the street, it is not 
bound afterward to adapt them to the grade of the 
street as it may change or be worn away by traffic,** 
unless the language of the company’s charter, or 
the ordinances to which the company is subject, ad- 
mit of this duty being imposed upon it,°* the better 
rule seems to be that the common-law duty of a 
street railroad company to keep its tracks in such 
a condition that the street will be safe for travel®° 
requires it to restore the street, on a change of 
grade,®® and to conform its tracks to all changes 
Frequently the duty to maintain the 
tracks or roadbed in conformity to the grade of the 
street,°® or to conform the tracks or railroad to 
changes of grade,®® is expressly imposed upon street 


[§ 161] f. Change of Grade. 


of grade.°? 


' 
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railroad companies, and where a requirement to 


52. City of Raleigh v. Carolina 
Power & Light Co., 102 S.E. 614, 179 
N.C. 380. 


[a] Thus a complaint by a city 
against a street railroad company to 
recover a proportionate part of the 
cost of a bridge alleged to have been 
built by another railroad company 
without alleging that plaintiff city 
had paid anything for erection of said 
bridge, did not state a cause of ac- 
tion. City of Raleigh v. Carolina 
Power & Light Co., 102 S.E. 614, 179 
N.C. 380. 


53. Eddy v. Ottawa City Pass. R. 
Co., 31 U.C.Q.B. (Ont.) 569. 


54 Atty.-Gen. v. Toronto St. R. 
Co., 14 GrantCh. (Ont.) 6738. 


55. See supra § 151. 


56. Hammond, W. & EB. C. Ry. Co. 
vy. State Highway Commission, 152 
N.W. 806, 154 N.E. 20, 198 Ind. 456. 


57. Hammond, W. & E. C. Ry. Co. 
v. State Highway Commission, supra; 
Huff v. St. Joseph, R., ete., Co., 111 
S.W. 1145, 213 Mo. 495; Wooley v. 
Grand St., etc., R.-Co., 83 N.Y. 121; 
New York v. Bleecker St., etc., R. Co., 
115 N.Y.S. 592, 180 App.Div. 830; Ma- 
lone, Ft. C. & H. P. Ry. Co. v. Spuy- 
ten Duyvil Const. Co., 121 N.Y.S. 656, 
65 Mise. 367; In re Street Railways, 
25 Pa.Dist. 439. See Albany v. Wa- 
tervliet Turnpike, etc., Co., 15 N.E. 
870, 108 N.Y. 14 (the right of the 
municipality to require the relaying 
of rails flush with the street has been 
upheld); Cincinnati vy. Cincinnati 
Tract. Co., 25 OhioCir.Ct.N.S. 513. 


[a] Expense.—In the absence of a 
statutory provision for charging the 
expense of conforming tracks to the 
grade of the street, the company is 
liable. Hammond, W. & E. C. Ry. Co. 
v. State Highway Commission, 152 N. 
EB. 806, 154 N.H. 20, 198 Ind. 456. 


58. See case infra this note. 


[a] Requirement construed and 
applied.—City of Burlington y. Bur- 
lington Traction Co., 124 A. 857, 98 Vt. 
24, 


59. See cases infra this note; and 
note 60. 
[a] Applicable requirement con- 


strued and applied.—(1) Requirement 
to change “railroad so as to conform 
to” altered grade and pavement. Dis- 
trict of Columbia v. Washington, etce., 
BR Co. oA aMtackey~ CD:C, sa 21 4s" 4C9;) 
Requirement that ‘roadbed shall at 
all times correspond with the actual 
grade of the street” and that, if mu- 
nicipal authorities shall change the 


actual grade of any street, the rail- 
road company “shall relay tracks to 
correspond to such grade, at their 
own expense.” Ashland St. R. Co. v. 
Ashland, 47 N.W. 619, 78 Wis. 271. 
(3) Requirement that railway track 
or tracks shall, from time to time, 
conform to the grade of streets. 
Saint John R. Co. v. Saint John, 43 N. 


B. 417. (4) Where the consent of a 
city, under which street railway 
tracks were. constructed, provided 


that the rails should at all times con- 
form to the grade of the street in 
which they were laid, as such grade 
was then fixed or as it should be from 
time to time established or altered by 
the city, it was the duty of the street 
railway company to conform the rails 
of its lines to the grade as subse- 
quently altered or established. City 
of Syracuse v. New York State Rys., 
189 N.Y.S. 7638. (5) When a street 
railroad company contracts, in case 
of a change of grade or improvement, 
to change its “railway” to conform 
thereto, it does not conform to a 
change of grade by digging trenches 
for its rails to the new grade leaving 
the space between unexcavated. Mc- 
Keesport v. McKeesport Pass. R. Co., 
27 A. 1006, 158 Pa. 447. 


60. Little Rock v. Citizens’ St. R. 
Cos, 219: SAW. 1%, 56)| Ark, 28, 


61. State v. New Orleans Traction 
Co., 19 So. 565, 48 La.Ann. 567; Gal- 
veston v. Galveston City R. Co., 46 
Tex. 436. 


62. See statutory provisions. 


[a] Implied power.—If a power ex- 
pressly delegated to a city implies 
power to require that rails of a street 
railway track be raised, a grant of the 
latter is contemplated by, and ineclud- 
ed in, the grant of the former. City 
of New York y. Belt Line Ry. Corpo- 
ration, 181 N.Y.S. 301, 110 Mise. 347 
[rev 183 N.Y.S. 830, 193 App.Div. 92, 
(rev 129 N.B. 217, 280 N.Y. 86, and 


rearg den 130 N.E. 905, 230 N.Y. 
590)]. 
[b] Particular statutes.—(1) Un- 


der a provision in a street railroad 
company’s charter that the city coun- 
cil may establish such regulations in 
regard to the railroad as may be re- 
quired for the purpose of grading 
streets and to prevent obstructions, 
{he company may be required, at its 
own expense, to lower its tracks to 
conform to a change in grade of the 
street. Reading v. United Traction 
Co., 52 A. 106, 202 Pa. 571. (2) Stat- 
utory provision authorizing a munic- 
ipality to require a change of grade 
was not invalid as impairing a con- 


conform “tracks” exists, it is implied that the com- 
pany will change the grade of its roadbed whenever 
that.is necessary to adjust the track to the changed 
grade of the street.%° f 
company is not bound to grade_the street on either 
side of its tracks to the height of its roadbed.°? 
Certain statutes confer on municipalities authority 
to require a change of grade of the railroad,®? as, 
for example, statutes conferring on certain munici- 
pal boards or officers authority as to change of 
grades of streets,** or as to paving and the laying 
or relaying of. surface railroad tracks.** 
some statutes the expense of altering the grade of 
a highway at the request of a street railroad com- 
pany, for the purpose of establishing the grade of 
its railroad, includes the damage to abutting owners 
resulting from such alteration.%® 


Authority of state boards. 


Ordinarily, however, the 


Under 


Under some statutes 


tract: People v. Geneva, etc., Trac- 
tion Co., 98 N.Y.S. 719, 112 App.Div. 
581 [aff 78 N.E. 1109, 186 N.Y. 516]. 


63. People ex rel. City of New York 
v. Belt’ Line Ry. Corp., 129 N.E. 217, 
230 N.Y. 86. 


[a] Particular statute.—If, under 
Greater New York Charter (L. [1901] 
ce 466 § 422), conferring on the board 
of estimate and apportionment au- 
thority as to change of grade, a 
change of grade is directed, a street 
railroad company may be compelled 
to make its tracks conform to the new 
grade._ People ex rel. City of New 
York v. Belt Line Ry. Corporation, 
129 N.E. 217, 230 N.Y. 86. 


64. People ex rel. City of New York 
v. Belt Line Ry. Corporation, supra. 


[a] Particular statute.—(1) Where, 
acting under Greater New York Char- 
ter (L. [1901] c 466 § 383), a bor- 
ough president has certain streets re- 
crowned on repaving without change 
of grade in the strict sense, city au- 
thorities may force a railway corpo- 
ration to meet the new level of the 
surface which is somewhat changed. 
People ex rel. City of New York v- 
Belt Line Ry. Corporation, 129 N.E. 
217,° 280 N.Y. 86. (2) Despite L. 
(1880) ¢ 511, the Belt Line Railway 
Corporation, occupying Fifty-Ninth 
street in the city of New York with 
its tracks, can be compelled to raise 
one of such tracks to meet changes in 
the contour of the surface caused by 
repaving under Greater New York 
Charter § 383, although not ordered 
by the public service commission, 
acting under the powers delegated to 
it by the Public Service Commissions 
Law, both charter and the commis- 
sions law emanating from the legis- 
lature, and therefore to be harmoniz- 
ed so far as possible. People ex rel. 
City of New York v. Belt Line Ry. 
Corporation, supra. 


65. Hurley v. Inhabitants of South 
Thomaston, 74 A. 734, 105 Me. 301. 


[a] Particular statutes—On con- 
struing together Rey. St. c 23 § 68 
and c 53 § 19, it was held that, where 
a grade was established by munici- 
pal officers at the request of a rail- 
road company, it must be deemed-to 
have been done by a “person author- 
ized” within the meaning of § 68, and 
although § 68 provides that the dam- 
ages shall be assessed by the munic- 
ipal officers to be paid by the town. 
and § 19, that the alterations shall 
be at the expense of the railroad cor- 
poration, yet the word “expense” in 
§ 19 will include the damages to land: 
owners, which, if paid by the town, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the state roads commission is not empowered to re- 
quire a street railroad company to make changes 
in the grade of its road, at its own expense, ren- 
dered necessary by improvements made by the com- 
mission,°® and. the commission may not impose lia- 
bility on the company by virtue of the-fact that a 
municipality might have required the company to 
make its tracks conform to a change of grade made 
by such municipality.*7 A municipality is not re- 
quired to obtain the consent of the publie service 
commission to make a slight and inconsequential 
change in the grade of its existing street intersec- 
tions in a street occupied by a street railroad, ren- 
dered necessary before paving the street, especially 
where the railroad company is under contract to 
conform the grade of its track to that of the street 
as the municipality may establish it.®’ 


[§ 162] g. Restoration of Streets after Removal 
of Tracks. While it has been held that one who 
acquires title to the rails of a street railroad, who 
is not the grantee, or purchaser, of the franchise, 
is not subject to the terms of the franchise which 
requires that on removal of rails the street shall 
be left in as good condition as before the removal 
was made,®® on the theory that the grantee of a 
franchise to construct and operate a street rail- 
road accepts the grant with notice of the dominant 


STREET RAILROADS 


[60 C.J.] 279 


rights of the public-and of the limited powers of 
a municipality as to contracts,7® the duty of a street 
railroad company,’* or one claiming under it,7? to 
restore streets upon removal of tracks therefrom, 
after the expiration or forfeiture of the franchise, 
has been recognized, and contract provisions impos- 
ing the duty must, of course, be given effect.7? 


[§ 163] h. Existing, Original, and Subsequent 
Pavement.7* While a statute which contemplates 
the imposition of a share of the cost of an improve- 
ment in a certain street when such improvement is 
made does not authorize the municipality, after the 
improvement is made and has been paid for and 
after a street railroad company has, with the con- 
sent of the municipality and subsequent to the im- 
provement, laid down a second track in such street, 


to charge the company with a share of the cost of 


such improvement,’® some statutes provide for the 
payment by a street railroad, before the laying of 
its tracks, of the value of the pavement on a spec- 
ified portion of the street where such street is not 
then being repaved.7® : 


Original pavement. Certain statutes and munici- 
pal grants have been construed to require street rail- 
road companies to lay pavement where no pavement 
had previously been laid,’? but a provision of a con- 


are a part of the expense of the alter- 
ation, and are recoverable by the 
town from the railroad corporation. 
Hurley v. Inhabitants of South Thom- 
aston, 74 A. 734, 105 Me. 301. 


66. United Rys. & Electric Co. v. 
State Roads Commission, 91 A. 552, 
123 Md. 561. 


[a] Presumption as to power.— 
There is no presumption in favor of 
a grant of power to the commission 
in this regard. United Rys. & Elec- 
tric Co. v. State Roads Commission, 
91 A. 552, 123 Md. 561. 


67. United Rys. & Electric Co. v. 
State Roads Commission, supra. 


68. Borough of Sayre v. Waverly, 
Sayre & Athens Traction Co., 113 A. 
424, 270 Pa. 412. 


69. Crebs v. Lebanon, 98 F. 549. 


[a] Action for damages.—Under a 
provision of a city ordinance granting 
a franchise to a street railroad com- 
pany, that “in case of any removal 
or change of trackage on any Streets 
or crossings the grantee shall leave 
the same in as good condition as be- 
fore such removal or change was 
made,” the city has no right of action 
for damages against one who _ pur- 
chases the rolling stock and rails of 
such company at foreclosure sale, and 
sells the same to another, who re- 
moves the rails, leaving the ties in 
the street. Crebs v. Lebanon, 98 F. 
549. 


70. City of Mt. Vernon v. Berman 
& Reed, 125 N.E. 116, 100 OhioSt. 1 
[rev 11 OhioApp. 472, 30 OhioApp. 
$1]. 

71. City of Mt. Vernon vy. Berman 
& Reed, supra. 


72. City of Mt. Vernon v. Berman 
& Reed, supra. 


73. Village of Stillwater v. Hud- 
son Valley Ry. Co., 241 N.Y.S. 569, 
578, 229 App.Div. 41 [mod 174 N.E. 
306, 255 N.Y. 144]; City of Buffalo 
vy. International Ry. Co., 240 N.Y.S. 
113, 135 Misc. 504; City of Buffalo v. 


International Ry. Co., 289 N.Y.S. 113, 


135 Misc. 497. 


“Hyvery railroad granted a franchise 
to use public streets or highways 
takes such grant with the implied ob- 
ligation not to subordinate such 
streets or highways to an impairment 
of use beyond that granted; and when 
it surrenders or'abandons such use, 
to restore the pavement of the in- 
vaded street or highway to the con- 
dition of the adjacent pavement.” 


Village of Stillwater vy. Hudson Val-- 


ley Ry. Co., supra. 


[a] Construction of particular 
provision.—A provision of a grant or 
franchise that the company shall “re- 
pave and put in good condition and 
repair any street from which its 
tracks may be removed,” construed 
in the light of another provision for 
conformity when the company is re- 
quired to repave the portion of the 
street occupied by it, required the 
company, on abandoning the use of a 
street, to repave the abandoned por- 
tion to conform to the balance there- 
of. City of Buffalo v. International 
Ry. Co., 239 N.Y.S.. 113) 135) Mise, 497: 


74. Conformity to pavement laid 
by municipality see infra § 167._ 


75. Dallas v. Dallas Consol. Trac- 
tion R. Co., (Tex.Civ.App.) 33 S.W. 
757. See Smith y. City of Peoria, 209 
ill.App. 78. 

76. See statutory provisions. 

[a] In Iowa (1) under Code § 835, 
providing that any street railway 
company laying its tracks on a paved 
street, not then being repaved, shall 
pay the value of all paving between 
its tracks and one foot outside there- 
of, which value shall be determined 
by the city council, and that the mon- 
ey thus paid shall be refunded to the 
abutting owners in proportion to the 
amount originally assessed against 
the property abutting on the street, 
an assessment by a city council is 
not conclusive, although unappealed 
from, that the amount assessed 
against the company can be recovered 
of it, at least where the council did 
not attempt to determine the sums 
to be paid on account of particular 
abutting owners, or fix any amount 
the company was to pay in pursuance 


of such assessment, but merely deter- 
mined the value of the paving, by de- 
termining that for certain’ specified 
portions of its track it should pay 40, 
50, or 60 per cent., as the case might 
be, of the original cost of paving. 
City of Oskaloosa v. Oskaloosa Trac- 
tion & Light Co., 119 N.W. 736, 141 
Iowa 236. (2) The provision of Code 


Suppl. (1907) § 835, adding to Code § 


835, that the company, or any person 
affected by, or interested in, such de- 
termination of the value of such pave- 
ment, may, in a certain time, appeal 
therefrom, even if applicable to an as- 
sessment made prior to the amendato- 
ry statute, relates only to the deter- 
mination of the value of the pavement, 
and not to the fixing of the liability of 
the company to the persons entitled 
to recover. City of Oskaloosa y. Os- 
kaloosa Traction & Light Co., supra. 
(3) Under such code provision there 
can be no recovery which is not to be 
refunded by apportionment among the 
abutting property owners (City of 
Oskaloosa v. Oskaloosa Traction & 
Light Co., supra), (4) the city, to re- 
cover anything in its own right, being 
required to be an abutting owner 
(City of Oskaloosa v. Oskaloosa Trac- 
tion & Light Co., supra). (5) Under 
such code provision neither another 
street railway, which had occupied 
the street, but whose rights had been 
fully forfeited and extinguished (City 
of Oskaloosa v. Oskaloosa Traction & 
Light Co., supra), (6) nor the city, 
by reason of ownership of such pave- 
ment between the tracks or its own- 
ership of the street (City of Oskaloosa 
v. Oskaloosa Traction & Light Co., 
supra) is an abutting owner. (7) 
Under such code provision a city 
council had right to fix reasonable 
value to be paid by street railroad 
for such pavement where it was of 
some value, although in bad condition 
and requiring early replacement, 
Cedar Rapids & M. C. Ry. Co. v. City 
of Cedar Rapids, 163 N.W. 387, 180 
iowa 567. 


77. See cases infra this note. 


[a] Illustrations.—(1) Where a 
municipal grant imposed on the gran- 
tee the duty to keep a certain portion 
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trolling and valid ordinance’ exempting a street 
railroad company from the duty of laying pavement 
in unpaved streets must be given effect.* 


Subsequent pavement. Whether 


of the street railroad company is a continuous duty 


depends on the construction of the 
ute, ordinance, or contract.’® 


[§ 164] i. Necessity, Character, and Type of Re- 
pairs and Improvements—(1) In General. 
character of the repairs and improvements required 


by a particular statute, ordinance, 


.of streets in “good and safe condition 
and repair,’ with the same material 
as is used on the remainder of the 
streets (City of Anna vy. Northern, 104 
NSE 7A. 261 TI, /58'8)), C2) to. “pave® 
a certain portion of the street with 
the same material as that portion of 
the street through which the track 
runs (City Electric Co. vy. City of Al- 
buquerque, 258 P. 573, 32 N.M. 397), 
(3) or to pave a certain portion of the 
street ‘whenever’ the municipality 
shall decide to pave the street (Sayre 
v. Waverly, etc., Traction Co., 113 A. 
424, 270 Pa. 412), (4) and under a 
charter requiring a company to keep 
the street at all times ‘‘well paved and 
in good order” (District of Columbia 
v. Washington, ete., R. Co., 4 Mac- 
key, (D.C.) 214), the company is 
bound to lay pavement where no pave- 
ment had previously been laid. (5) 
So a statute or ordinance providing 
that a street railroad company shall 
bear the’ entire expense of necessary 
“paving, repaving, and repairing” on 
any street .on which its line is laid 
renders the company liable for the 
expense of paving such a street for 
the first time. Philadelphia v. Spring 
Garden Farmers’ Market Co., 29 A. 
286, 161 Pa. 522, 


78. See infra § 169. 


79. See cases infra this note; 
passim infra §§ 164, 167. : 


[a] Continuing duty imposed.— 
(1) Statute requiring the railroad 
company to pave ‘whenever’? the 
streets are paved. Honolulu Rapid 
Transit, ete., Co. v. Territory, 21 
Hawaii 136. (2) Statute granting a 
franchise and providing that in case 
the municipality “shall at any time 
pave or otherwise improve the sur- 
face of any street along which said 
railway may run, said company shall 

. pave or otherwise improve the space 
between the rails . . . so that it 
shall substantially correspond with 
the improvement of the street outside 
said tracks.” City of Duluth v. Du- 
Juth St. (Ry. Co., 205 ~N.w. 69, 172 
Minn. 187. (3) Statute requiring a 
railroad company to ‘conform’ to 
street improvements. Honolulu Rap- 
id Transit, etc., Co. v. Territory, su- 
pra. (4) Ordinance providing that, if 
the municipality shall provide for the 
paving of any street, the company 
shall contemporaneously, at its own 
expense, pave the portion of the 
street within its tracks. Lansing vy. 
Lansing City El. Ry. Co., 66 N.W. 949, 
109 Mich. 123. (5) Ordinance requir- 
ing the railroad company, at the time 
of construction, to pave with material 
now in use, or which may in future 
be used or adopted by the municipal- 
ity. Burgess & Town Council of 

' Chambersburg Borough v. Chambers- 
burg & G. Electric Ry. Co., 101 A. 
922, 258 Pa. 57. 


[b] Subsequent paving’ not re- 
_quired.—(1) Where Olympia, a city 
of the third class, by Ordinance No. 
397, granted a street railway the 


and 


- 
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or not the duty 


controlling stat- 


-[§§ 163-164 


pends on the terms of such contract,®° and where 2 
franchise contract uses words and phrases of com- 
mon and ordinary use and meaning in street im- 
provement, such use and meaning will be adopted 
by courts in the construction -of such contract.*? 
While it has been held or recognized that a street 
railroad company, bound to “repair” or “keep in 


repair” a specified portion of the streets oceupied 


The 
or contract de- 


right to operate, § 6 of the ordinance, 
providing that the company should 
pave the street between the rails, etc., 
and § 16, providing that the city re- 
served the right to amend the char- 
ter, having due regard for the road’s 
vested rights, such city could not, 
after the road had paved between its 
tracks, require it again to pave with 
other material. State v. Olympia 
bight  & Power Cogy ioe) /Par 85, 290 
Wash. 519. (2) Ordinance imposing 
the duty to reconstruct streets and 
keep the same in good order and re- 
pair did not require a second recon- 
struction. Norristown y. Norristown 
Passenger R. Co., 9 Pa.Co. 98. Com- 
pare Pennsylvania cases passim infra 


§ 167 


80.. McChesney v. City of Chicago, 
73 N.E. 368, 213 Ill. 592; and cases 


passim infra this section; and §§ 
166-168. 
81. Cleveland Ry. Co. v. City of 


Ae a 119 N.E. 202, 97 OhioSt. 


g2. U.S.—Chicago v. 
Wall. 50, 19 L.Ed. 594. 


Fla.—State v. Jacksonville St. R. 
Co., 10 So. 590, 29 Fla. 590. 


' Ind.—State v. Vincennes Traction 
Co., 117 N.E. 961, 187 Ind. 291; West- 
ern, Paving; \etc., Co. vi, Citizens’: St. 


Sheldon, 9 


‘R. Co., 26 N.E. 188, 28 N.H. 88, 128 


Ind, 525, 25 \Am.S.R." 462, 10— LRA. 
770; Indianapolis, ete., R. Co. v. New 
Castle, 87, N.E. 1067, 43 Ind.App. 467; 
Columbus St. R., ete., Co. v. Colum- 
bus, 86 N.E. 83, 43 Ind.App, 265. 


Md.—United Rys. & Electric Co. v. 
City of Baltimore, 88 A. 617, 121 Md. 
652; Baltimore y. Scharf, 54 Md. 499 
ae allowed on other grounds 56 Md. 
Jo . 


Mo.-—Kansas City v. Corrigan, 86 
Mo. 67; State v. Corrigan Consol. St. 
Ri Co. 85 Mo. 2635 55 Aum RR! S6a, 


N.J.—Board of Chosen Freeholders 
of Hudson County v. Jersey City, H. 
SSP {Ste Ryan COs; 88a An Od 88's aNd 
Law 179; Dean y. Paterson, 50 A. 
620, 67 N.J.Law 199 [aff 54 A. 836, 68 
N.J.Law 664]. 


N.Y.—Gilmore v. Utica, 24 N.E. 
L009 2120) INSYs eben 
Ohio.—Springfield, ete., R. Co. v. 


Springfield, 15 OhioN.P.N.S. 241. 


Pa.—Nether Providence Tp. vy. 
Philadelphia Rapid Transit Co., 124 A 
345, 280 Pa. 74; Williamsport v. Wil- 
liamsport Pass. Ry. Co., 55 A. 836, 
206 Pa. 65; Williamsport vy. Williams- 
port) Pass. Re Cos; 52 AL bly 208 Par 
1. Compare Pennsylvania cases infra 
§ 167 notes 10, 11. 


[a] There is marked distinction 
between duties of repaving and of re- 
pairing.—Repair may involve partial 
reconstruction, but the repairs con- 
templated are those necessitated by 
the ordinary use of the pavement, and 
not those which amount to reconstruc- 


by its tracks, is not thereby bound to pave, or to 
pay for paving,®? or otherwise to improve the 
street,8* except in so far as the work in question 
comes within the category of repairs,®* and that 


tion made necessary by the voluntary 
act of the city in carrying out mu- 
nicipal improvements. Reading v. 
Reading, etce., St. R. Co., 19 Pa.Super.. 
202. 


{b] ‘fo repair street is to restore 
it to a former condition or state, after 
decay or partial destruction. State v- 
Jacksonville St. R. Co., 10 So. 590, 29: 
Fla. 590. 


[ce] 
—The duty simply to repair cannot 
be construed into a duty to place the 
pavement primarily. State v. Jack- 
sonville St. R. Co., 10 So. 590, 29 Fla. 
SCE 


{d] Illustrations.—(1) Obligation 
of street railroad, imposed by an ordi- 
nance, aS a condition to the use of 
street, to keep pavement between 
rails, and ‘for two feet on outside 
thereof, in good repair at its own ex- 
pense and according to requirement 
of common council, imposed on rail- 
road no duty to pay proportionate cost 
of repaving. Jersey City v. Public 
Service Ry. Co., 129 A. 482, 101 N.J. 
Law 341. (2) Under Street Railway 
Act of 1886, § 18, requiring every 
street railway company incorporated 
under the statute to keep “in repair’ 
to the satisfaction of the local au- 
thorities the paving of the part of the 
streets occupied by its tracks, a street 
railroad company was not bound to 
pay a part of the expense of-repaving 
a public highway. Board of Chosen 
Freeholders of Hudson County vy. Jer- 
séy (City, bls & Pir Ste Riya COGS SarAs 
1061, 85 N.J.Law 179. 


[e] Contravening provision of 
franchise.—The duty of a street rail- 
road company to repave under a pro- 
vision of its statutory franchise to 
keep the space between the rails in 
proper repair “has been denied where 
the statute also contained a provision 
that in the case either of paving or 
repaving the company should pay 
“only soymuch of the expense .. . 
as is made extra by reason of said 
railway.” City of Duluth v. Duluth 
St. Ry. Co., 215 N.W. 69, 172 Minn. 
187. Compare City of Duluth v. Du- 
luth St. Ry. Co., 163 N.W. 659, 137 
Minn. 286 (citing various authorities 
to the effect that “repair” may in- 
clude repaving). 

“Pave” 4&8 C.J. p 556. 

“Pavement” 48 C.J. p 557. 

“Repair” defined in general see 54 
C.J. p 393 et seq. 

83. State v. Vincennes Traction 
Co., 117 N.E. 961, 187 Ind. 291; West- 
ern Paving, etc., Co. v. ‘Citizens St. 
R. Co., 26° N.H. 188, 28 N.E. 88,7128 
one 525, 25 Am.S.R. 462, 10 L.R.A. 

84. U.S.—Chicago vy. 
Wall. 50, 19 L.Ed. 594. 


Fla.—State v. Jacksonville St. R. 
Co., 10 So. 590, 29 Fla. 590. 


La.—State v. New Orleans, etc., R. 


Sheldon, 9% 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Primary ‘or original pavement." 


§§ 164-165] 


the duty to “maintain” pavement does not include 
the construction of pavement’® in order that the 
duty to pave or to pay therefor may be imposed, it 
is not necessary that the governing statute, ordi- 
nance, or contract should contain a specific refer- 
ence to paving,*® and statutory and other require- 
ments to repair have been construed to include the 
duty to pave, under certain circumstances,*? as, for 
example, a requirement to keep “in proper repair,’”’®§ 
“in good repair,”®® “in thorough repair,’®® and “in 
permanent repair,’ under the supervision of, when 
required by, and in the manner prescribed by, local 


authorities.®1 


“Repair” of pavement. The word “repair,” with 
reference to the repair of pavement, is inherently 
local and somewhat temporary,®? and is usually 


Co., 28 So. 111, 52 La.Ann. 1570. 


Mad.—Baltimore y. Scharf, 54 Md. 
499 [reh allowed on other ground 
56 Md. 50). i 


Mich.—Ft. Wayne, etc., R. Co. v. 
Detroit, 34 Mich. 78. 
Pa.—McKeesport v. McKeesport 


Pass. R. Co., 27 A. 1006, 158 Pa. 447. 


[a] Repairing or restoring pave- 
ment.—(1) Under the duty to repair 
would doubtless be included the lia- 
bility to restore any pavement that 
might be put down by the city. State 
v. Jacksonville St. R. Co., 10 So. 590, 
29 Fla. 590. (2) Ordinarily the duty 
to repair includes the repair of new 
pavement. Baltimore v. Scharf, 54 
Md. 499 [reh allowed on other grounds 
56 Md. 50]. 


[b] RBeconstruction.—The obliga- 
tion to keep a street in good order 
necessarily involves repairs, and re- 
pairs may involve the use of new ma- 
terial; and, although this may be 
called “reconstruction,” it is never- 
theless included in the obligation to 
Keep the street in good order. State 
v. New Orleans, ete., R. Co., 28 So. 
111, 52 La.Ann. 1570. 


85. State v. Olympia Light & Pow- 
er Co., 158 P. 85, 91 Wash. 519. 

“Maintain” 38 C.J. p 334 et seq. 

86. Fla.—State v. Jacksonville St. 
R. Co., 10 So. 590, 29 Fla. 590. 


T1l.—City of Anna y. Northern, 104 
N.E. 171,261 Tl. 538. 


Ind.—State v. Vincennes Traction 
Co., 117 N.E. 961, 187 Ind. 291. 


N.Y.—New York v. Harlem Bridge, 
ete:;, Ri Cola 78 NB: L0%2; 186 “NY: 


804. 
Vt.—City of Burlington v. Burling- 


ton Traction Co., 124 A. 857, 98 Vt. 
24, 


Va.—-City of Danville v. Danville 
Ry. & Electric Co., 76 S.H. 913, 174 
Va. 382, 43 L.R.A.N.S. 4638. 


[a] Duty to pave imposed by par- 
ticular provision.—(1) ‘Maintain in 
proper condition.’ State vy. Vincennes 
Traction Co.; 117% N.£.961, 187 Ind. 
291. (2) “Keep in good condition.” 
State v. Jacksonville St. R. Co., 10 
So. 590, 29 Fla. 590. (3) ‘Keep in 
good and safe condition.” City of 
Anna v. Northern, 104 N.E. 171, 261 
Ill. 538. (4) Keep track area “in as 
good condition’ as adjacent street. 
City of Burlington v. Burlington Trac- 
tion Co., 124 A. 857, 98 Vt. 24. (5) 
‘Keep in good and proper order and 
condition.” New York v. Harlem 
Bridge, etc., R. Co., 78 N.E. 1072, 186 
N.Y. 304. (6) Keep ‘in good order 
and repair.” City of Danville v. Dan- 
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in pavement.°? 


“Repave.”’9é 


thereof.97 
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made necessary by some local disturbance or defect 
The duty to “repair” pavement may 
involve the use of new material®* and includes the 
duty to restore.®® 


The word “repave” relates generally 
to a new pavement out of the same or different ma- 
terial for the full width of the street theretofore 
similarly improved, or for some defined section 


[§ 165] (2) Items Included. The items, in re- 
spect of which a railroad company’s duty or obliga- 


tion is imposed, are determined by the terms of the 


ville Ry. & Electric Co., 76 S.E. 913, 
174 Va. 382, 43 L.R.A.N.S. 463: (7) 
Keep “in as good repair and condi- 
tion” as other parts are kept by city. 
Columbus St. R., ete., Co. v. Columbus, 
86 N.E. 83, 43 Ind.App. 265. 


87. See cases infra notes 88-91. 


[a] Statute conferring power on 
municipality.— Rev. St. art 862, em- 
powering cities to compel street rail- 
roads to keep roads in “repair, and 
to make them conform to the grades 
cf the streets upon which their tracks 
may be laid, whenever such streets 
shall have been graded by the city,” 
is not applicable merely to the resto- 
ration of a road to the original con- 
dition in which it existed, but enti- 
tles a city to require a railroad to re- 
construct, pave, or repave its roadbed 


-on the pavement of the other portion 


of the street by the city. City of 
Highland Park v. Dallas Ry. Co., (Tex. 
Civ.App.) 243 S.W. 674. 


88. City of Madison v. Southern 
Wisconsin R. Co., 146 N.W. 492, 156 
Wis. 352 [aff 36 S.Ct. 400, 240 U.S. 
457, 60 L.Ed. 739]; Re Toronto, 29 
Ont.L. 105, 4 Ont.W.N. 1379. 


[a] Tllustration.—Franchise re- 
auiring company to keep a portion of 
street “in proper repair so as not to 
interfere with travel over the same.” 
City of Madison y. Southern Wiscon- 
sin R. Co., 146 N.W. 492, 156 Wis. 352 
[aff 36 S.Ct. 400, 240 U.S. 457, 60 L. 
Ed. 739). 


89. Milwaukee Electric Ry..& Light 
Copan obate; 40. 'S.Ct..:306,-252. Uns: 
100, 64 L.Ed. 476, 10 A.L.R. 892 [aff 
164 N.W. 844, 166 Wis. 163]; State v. 
Milwaukee Electric Ry. & Light Co., 
147 N.W. 2382, 157 Wis. 121; State v. 
Milwaukee Electric Ry. & Light Co., 
161 N.W. 745, 165 Wis. 230. 


90. City of New York v. Ninth Ave. 
eae 115 N.Y.S. 876, 130 App.Div. 
Od. . 


91. Rochester Railway Co. v. Ro- 
chester, 27 S.Ct. 469, 205 U.S. 236, 51 
L.Ed. 784 [aff 74 N.E. 953, 182 N.Y. 
112, 70 L.R.A. 779]; City of New York 
v. Whitridge, 124 N.E. 788, 277 N.Y. 
180; Conway v. Rochester, 51 N.E. 
395, 157 N.Y. 33; City of New York 
vy. Linch, 146 N.Y.S. 357, 161 App.Div. 
292 {aff 107 N.E. 1074, 213 N.Y. 638]; 
City of New York v. Ninth Ave. R. 
Co., 115 N.Y.S. 876, 130 App.Div. 839; 
New York v. Broadway, etce., R. Co., 
115 N.Y.S.872, 130 App.Div. 834; Peo- 
ple ex rel. Benger v. Davis, 165 N.Y.S. 
47, 100 Misc. 334. 


92. Cleveland Ry. Co. v. City of 
Cleveland, 119 N.E. 202, 97 OhioSt. 
122. 


93. Cleveland Ry. Co. y. City of 


controlling statute, grant, or contract,?*® as, for ex- 
ample, in respect of preliminary work,®® excava- 
tions, and the base for the tracks.? 


Cleveland, supra. 


94. Cleveland Ry. Co. v. City of 
Cleveland, supra. 


95. Chicago City Ry. Co. v. City of 
Chicago, 238 Ill.App. 402 [aff 154 N. 
EH. 112, 323 Ill. 246]; Cleveland Ry. 
Co. v. City of Cleveland, 119 N.E. 207, 
97 OhioSt. 122. 


96. “Repave” 54 C.J. p 401. 


97. Cleveland Ry. Co. v. City of 
Cheye) aac 119 N.E. 202, 97 OhioSt. 


98. See cases infra this section. 
99. See case infra this note. 


[a] Particular requirement.—The 
words of a grant imposing on a street 
railroad company the “cost of paving” 
have been construed to include not 
only the actual cost of the paving 
but also the cost of the work neces- 
sarily preliminary to the laying of 
the same. Danville St. R., etc., Co. 
v. Mater, 116 Ill.App. 519. 


1. See cases infra this note. | 


[a] Particular requirement.—(1) 
It has been held that the duty or ob- 
ligation of the company in respect of 
paving does not include the obliga- 
tion to excavate with reference to 
grade. Fort St., ete., R. Co. v. Schnei- 
der, 15 Mich. 74. (2) Where a street 
railway company’s franchise required 
it to improve its portion of the street 
to conform with the rest of the street 
“in all respects,’’ and upon the compa- 
ny’s refusal the city constructed it, 
different only in the depth of excava- 
tion necessary to accommodate ties 
and foundation, the company was lia- 
ble for the cost. Central Kentucky 
Traction Co. v. City of Winchester, 
191 S.W. 636, 175 Ky. 806. 


2. See cases infra this note. 


[a] Particular reqnirement.—(1) 
Under a requirement that a _ street 
railroad company shall keep a certain 
portion of the street ‘“‘well paved and 
in good repair,’ (Norfolk & P. Trac- 
tion Co. v. City of Norfolk, 78 S.E. 
545, 115 Va. 169, Ann.Cas.1914D 1067) 
(2) or “in thorough repair’ (Vir- 
ginia Ry. & Power Co. v. City of Nor- 
folk, 133 S.B. 565, 147 Va. 951) at its 
expense, the company is liable for the 
full expense of a base for its rails 
and ties required for the proper op- 
eration of its lines and constructed 
in connection with paving the street 
(3) notwithstanding another provi- 
sion of the ordinance that the munici- 
pality shall furnish the material used 
in paving and that the street railroad 
company shall pay the municipality 
for the cost of labor for laying the 
same in the track area (Virginia Ry. 
& Fewer Co. v. City of Norfolk, su- 
pra). 


282 [60 C.J.] 


[§ 166] (3) Repairs or Restoration Rendered 
The duty of a street 
railroad company to keep streets in repair unequiv- 
ocally imposed by a grant from a municipality in- 
cludes the duty to make repairs to pavement ren- 
dered necessary by lawful acts of the municipality 
in making excavations in the performance of its 
public duties, in the absence of any exception in 
So a statutory provision requiring 
street railroad ecmpanies to keep in permanent re- 
pair a certain portion of the street has been con- 
strued as requiring the railroad company to restore 
the pavement where its removal is rendered neces- 
sary by excavations required in the making of pub- 


Necessary by Excavations. 


this regard. 


lic improvements.* 


[§ 167] (4) Conforming to Changed Conditions 
and to General Condition of Street, and Kind of 
Pavement.® In general the duty to repair,® or to 


3. ‘Chicago City R. :Co. v< City: of 
Chicago, 154 N.E. 112; 323 Ill. 246 [aff 
238 Ill.App. 402]. 


[a] Laying water or sewer pipes. 
—A city ordinance requiring a street 
railway company to keep streets oc- 
cupied by tracks in repair required 
the company to repair pavement in- 
jured by the city in laying sewer or 
water pipes. Chicago City R. Co. v. 
City of Chicago, 154 N.E. 112, 323 M11. 
246 [aff 238 Ill.App. 402]. 


4. City of New York v. Whitridge, 
ae NR 885 22.7 Noy. 180; John J. 
Creem Co. v. City of New York, 177 
N.Y.S. 229, 188 App.Div. 169. Contra 
Guaranty Trust Co. v. Second Ave. 
Re Con ll TON. Y.S. 1262 


[a] Construction of sewer.—(1) 
The rule has been applied where ex- 
cavations were made for the construc- 
tion of a sewer. City of New York v. 
Whitridge, 124 N.E. 788, 227 N.Y. 180; 
John J. Creem Co. v. City of New 
York, 177 N.Y.S. 229, 188 App.Div. 
169. But see City of New York v. 
Brooklyn Heights R. Co., 176 N.Y.S. 
578, 188 App.Div. 131 (apparently _rec- 
ognizing contrary rule); and N. Y. L. 
(1921) e 433, amending Railroad L. § 
178. (2) Where, after a street was 
excavated for a sewer, the pavement 
was restored by the municipality, the 
municipality may, under Railroad L. 
§ 178, compel a street railroad com- 
pany to repair pavement which there- 
after falls into disrepair, notwith- 
standing it was a result of the previ- 
ous excavation. City of New Yerk v. 
Brooklyn Heights R. Co., supra. 


- 5. Duty to repave in general see 
supra § 163. 


Requiring use of material different 
from that specified in contract or 
agreement see infra § 168. 


6. N.Y.—New York v. Broadway, 
Otc... Co, Llib: N.Y¥IS.-872,, 130) ‘App, 
Div. 834. 


Pa.—Philadelphia v. UHestonville, 
leten) BRiSCo:, 35 Al g(L85)177 Pay 371. 


Tex.—City of Highland v. Dallas 
Ry. Co., (Civ.App.) 243 S.W. 674. 


Vt.—City of Burlington v. Burling- 
ae Traction Co., 124 A, 857, 98 Vt. 


Wis.—State v. Milwaukee Light, 
Heat & Traction Co., 164 N.W. 837, 166 
Wis. 178; City of Madison v. South- 
ern Wisconsin Ry. Co., 146 N.W. 492, 
156 Wis. 352, 10 A.L.R. 910 [aff 36 
S.Ct. 400, 240 U.S. 457, 60 L.Ed. 739]. 


[a] Thus an obligation of a street 
railway company, under a franchise 
grant, to keep its portion of the 
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pave,’ is imposed with reference to probable changes 
and to improved methods of street construction, 
and, while the view has been taken that the duty 
to repair does not require a railroad company to re- 
pave with new material, or to conform to new pave- 
ment, whenever the municipality paves the remain- 
der of the street with improved pavement,* where 
the existing pavement does not need repair or mend- 
ing,® on the theory that the duty to make repairs 
includes the duty to have such repairs conform, in 
respect of the type or style of pavement, to the gen- 
eral condition of the street when repairs are neces- 
sary,!° it has.been held or recognized that the duty 
to repair involves the duty to lay new and improved 


pavement conforming to that in the remainder of 


streets in good repair, or words of 
like import, involves a duty to keep 
pace with the growth and progress 
of the city and conform work to the 
city’s policy in the matter of street 
improvements. City of Burlington v. 
Burlington Traction Co., 124 A. 857, 
98 Vt. 24. 


7 Honolulu Rapid Transit, etc., 
Co. v. Terr., 21 Hawaiii36; Burgess & 
Tewn Council of Chambersburg Bor- 
ough v. Chambersburg & G. Hlectric 
Ry. .Co.; 10% A. 922, 258 Pa. 57; Phil- 
adelphia v. Ridge Ave. Pass. R. Co., 
22 A. 695, 143 Pa. 444; Norfolk & P. 
Traction Co. v. City of Norfolk, 78 
vs 545, 115 Va. 169, Ann.Cas.1914D 

Ns 


[a] Fhus the company’s duty to 
keep a portion of the streets well pav- 
ed and in good repair, at its own ex- 
pense, required it to keep pace with 
the growth and progress of the city 
and conform its pavement to that of 
the municipality. Norfolk & P. Trac- 
tion Co, v. City of Norfolk, 78 S.H. 545, 
115 Va. 169, Ann.Cas.1914D 1067. 


& United Rys. & Electric Co. of 
Baltimore v. City of Baltimore, 88 A. 
617, 121 Md. 552; Baltimore v. Scharf, 
54 Md. 499 [reh allowed on other 
grounds 56 wid. 50]; City of Bayonne 
v. Public Service Coordinated Trans- 
port, 148 A. 611, 106 N.J.Law 302; 
Dean v. Paterson, 50 A. 620, 67 N.J. 
Law 199 [aff 54 A. 836, 68 N.J.Law 
664]; Gilmore v. Utica, 24 N.E. 1009, 
L2t NY. 56x 


9. Williamsport v. Williamsport 
Pass. [R.7 Co.) 56 "A836; 206 Pa, “655 
Reading v. United Traction Co., 52 A. 
106, 202 Pa. 571; Philadelphia v. Hes- 
tonville, etc., R. Co., 35 A. 718, 177 Pa. 
3871; Norristown v. Norristown Pass. 
R. Co., 23 A. 1060, 148 Pa, 87; Read- 
ing Vv. Reading, etc, R. Co., 19°Pa. 
Super. 202. 


10. Reading v. United Traction Co., 
52 A. 106, 202 Pa. 571; Philadelphia 
v. Hestonville, ete., R. Co., 35 A. 718, 
177 Pa. 871; McKeespert v. Pitts- 
burs, McKeesport & C. Ry. Co., 55 Pa. 
Super. 47. 


11. Milwaukee Electric Ry. & 
Light Co. v. State, 40 S.Ct. 306, 252 
U.S. 100, 64 L.Ed. 476, 10 A.L.R. 892 
[aff 164 N.W. 844, 166 Wis. 163]; Vil- 
lage of Walworth v. Chicago, H. & G. 
L. Ry. Co., 208 N.W. 877, 190 Wis. 
879; State v. Milwaukee, Light, Heat 
& Traction Co., 164 N.W. 837, 166 Wis. 
178; State v. Milwaukee Blectric Ry. 
& Light Co., 161 N.W. 745. 165 Wis. 
230; Madison v. Southern Wisconsin 
R. Co., 146° N.W. 492, 156 Wis. 352 
[aff 36 S.Ct. 400, 240 U.S. 457, 60 L. Ea. 


the street, where the pavement in the portion of the 
street to which a company’s duty extends, is out 
o£ repair,tt even in the absence of an express pro- 


739]. 


fa] TIllustrations.—(1) Franchise 
requiring a street railroad company to 
keep a certain portion of a road “in 
proper repair so as not to interfere 
with travel over’ such road. Madi- 
son v. Southern Wisconsin R. Co., 146 
N.W. 492, 156 Wis. 352 [aff 36 S.Ct. 
400, 240 U.S. 457, 60 L.Ed. 739]. (2) 
Ordinance requiring company to keep 
in good repair a certain portion of 
the street. State v. Milwaukee Hlec- 
tric Ry. & Light Co., 161 N.W. 745, 165 
Wis. 230. 


[b] Impairment of obligation of 
contract.—(1i) Where the duty impos- 
ed was to keep a certain portion of 
the street in proper repair and the 
grant is expressly subject to such 
reasonable rules and regulations re- 
specting streets and highways as the 
city council may enact, the obligation 
of the contract is not impaired by an 
ordinance requiring the company to 
pave with a certain kind of material 
(Southern Wisconsin Ry. Co. v. City 
of Madison, 36 S.Ct. 400, 240 U.S. 457, 
60 L.Ed. 739 [aff 146 N.W. 492, 156 
Wis. 352 (asphalt)]), (2) it being 
shown that the use of another kind 
of material would interfere with the 
pavement of other parts of the street 
(Southern Wisconsin R. Co. v. Madi- 
son, supra). 


[c] In Pennsylvania (1) the rule 
above stated is supported by several 
cases. Burgess & Town Council of 
Chambersburg Borough v. GChambers- 
burg & G. Blectric Ry. Co., 101 A. 922, 
258 Pa. 57; Reading v. United Trac- 
tion Co., 64 A. 446, 215 Pa. 250; Reaa- 
ing v. United Traction Co., 52 A. 106, 
202 Pa. 571; Philadelphia v. Thir- 
teenth, ete.) Sts, Pass. RR.) ©o., 33) aan 
126, 169 Pa. 269; McKeesport v. Me- 
Keesport Pass. R. Co., 27 A. 1006, 158 
Pa. 447. (2) Some later cases in the 
Supreme court seem to have expressed 
a somewhat different view, at least as 
to the so-called common-law duty of 
the railroad company (see Swarth- 
more Borough yv. Philadelphia Rapid 
Transit Co., 124 A. 343, 280 Pa. 79: 
and cases infra this note), (3) and 
there are statements to the effect that 
the duty to repair is limited to keep- 
ing the portion of the street to which 
the duty refers, in a reasonably pas- 
sable condition (Nether Providence 
Tp. v, Philadelphia Rapid Transit Co., 
124 A. 345, 280 Pa. 74), (4) and that 
in the absence of any statute, ordi- 
nance, or contract provision so re- 
quiring a street railroad company is 
not under any obligation to make 
changes in the method of maintain- 
ing the portion of the street occupied 
by it, to conform to new plans which 


For later cases, developments and changes in the law:see Annotations, same title and section number, 
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} 


~ conditions. 


tract, for conformity.?? 


vision in the applicable statute, ordinance, or con- 
So a statutory requirement 
that street railroad companies shall keep in perma- 
nent repair a certain portion of streets, under the 
supervision of, whenever required by, and in such 
manner .as is prescribed by, local authorities, re- 
quires the laying of new and improved pavement 
conforming to that in the remainder of the street, 
even in the absence of a specifie provision for such 
conformity,'* and a like rule has been recognized 
m respect of other statutory or ordinance require- 
ments not specifically imposing the duty to pave.14 
A specific requirement to pave ordinarily involves 
the duty of conformity,’* and valid requirements in 
terms imposing the duty to conform must be given 


, 
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of the street. 


street.1® 


effect;'® in such ease the railroad company may 


may be adopted by the municipality 
(Nether Providence Tp. v. Philadel- 
phia Rapid Transit Co., supra). (5) 
In seeking to harmonize the cases, the 
view has been expressed that while, 
under the common-law obligation, the 
street railroad company must repair 
in a manner that is not unreasonably 
incongruous nor practically incompat- 
ible with the style of paving adopted 
by the municipality (New Cumber- 
land Borough v. Valley Railways, etc., 
8 Pa.Dist.&Co,. 514), (6) repaving with 
new material may not be required 
where such incongruity does not exist 
(New Cumberland Borough v. Valley 
Railways, etc., supra). 


12. Madison v. Southern Wiscon- 
sin R. Co., 146 N.W. 492, 156 Wis. 352 
{aff 36 S.Ct. 400, 240 U.S. 457, 60 L.Ed. 
739]. And see cases supra note 11. 


13. Conway v. Rochester, 51 N.E. 
Boat DT oN Y a So5r CIty -OL INew. York 
vy. Linch, 146 N.Y.S. 357, 161 App.Div. 
292 [aff 107 N.B. 1074, 213 N.Y. 638]; 
New York v. Metropolitan St. R. Co., 
115 N.Y.S. 878, 130 App.Div. 842; New 
York v. Broadway, etc., R. Co., 115 N. 
Y.S. 872, 130 App.Div. 834, 


fa] Rule applies notwithstanding 
the company has maintained the ex- 
isting pavement in good repair within 
the railroad area. City of New York 
vy. New York City Ry. Co., 116 N.Y.S. 
939, 132 App.Div. 156 [aff 113 N.Y.S. 
869, 60 Misc. 487]. 


14. New York v. Harlem Bridge, 
ete. R. Co. 78 N.E. 1072, 186 N.Y. 
304; City of Danville v. Danville Ry. 
& BHlectric Co., 76 S.B. 913, 114 Va. 
382, 43 L.R.A.(N.S.) 463. 


[a] Particular statute or ordi- 
nance.—(1) Under a statutory provi- 
sion requiring a street railroad com- 
pany to keep “in good and proper or- 
der and repair” a certain portion of a 
street, the company could be required 
to lay a new pavement conforming 
with that in the remainder of the 
street where the municipality decides 
to pave the street. New York v. Har- 
Jem Bridge, etc., R. Co., 78/N.E. 1072, 
186 N.Y. 304. (2) Under such statute 
the question of what shall constitute 
keeping a pavement -between_ the 
tracks in good order and repair is to 
be determined, to some extent, by ref- 
erence to existing and surrounding 
New York y. Harlem 
Bridge, etc., R. Co., supra. (3) A like 
rule has been recognized under a 
grant from a municipality, made on 
condition that the railroad company 
shall keep in permanent repair a cer- 
tain portion of the street. City of 
New York v. Metropolitan St. Ry. Co., 
115 N.Y.S. 878, 130 App.Div. 842. .(4) 
Where a street railway was required, 
under an ordinance, at all times to 
keep the street between its tracks in 
good order and repair, upon repaving 
oy the city with a new material the 


railway company might be required 
also to repave with the same material. 
City of Danville v. Danville Ry. & 
Hlectric Co., 76 S.E. 913, 114 Va. 382, 
43 L.R.A.(N.S.) 463. But see Bing- 
hamton vy. Binghamton, etc., R. Co., 
16 N.Y.S. 225, 61 Hun 479 (duty to 
eed in good and proper order and re- 
pair). 


15. Philadelphia -v. Ridge Ave. 
Pass. R. Co., 22 A. 695, 1438 Pa. 444. 


16. U.S.—Milwaukee Electric Ry. 
& Light Co. v. State of Wisconsin ex 
rel. City of Milwaukee, 40 S.Ct. 306, 
252 U.S.'100, 64 L.Ed. 476, 10 A.L.R. 
892 [aff 164 N.W. 844, 166 Wis. 163]; 
Wheeling Traction Co. v. Board of 
Com’rs of Belmont County, 248 F. 205, 
160 C.C.A. 283. 


Hawaii—Honolulu Rapid Transit, 
etc., Co. v. Territory, 21 Hawaii 136. 


Ill.—City of Anna v. Northern, 104 
N.E.:171, 261 Ill. 538. 


Ind.—State v. Vincennes Traction 
Co., 117 N.B. 961, 187 Ind. 291. 


Mich.—Lansing v. Lansing City Fl. | 


Ry. Co., 66 N.W. 949, 109 Mich. 123. 


Ohio.—City of Columbus v. Street 
R. Co., 12 N.E. 651, 45 Ohio 98. é 


Pa.—Burgess & Town Council of 
Chambersburg Borough v. Chambers- 
burg & G. Hlectric Ry. Co., 101 A. 922, 
258 Pa. 57;° West Chester v. West 
Chester St. R. Co., 52 A. 252, 2038 Pa. 
201; New Cumberland Borough v. 
Maney Railways, ete., 8 Pa.Dist.&Co. 
514. 


Tex.—City of Highland Park v. 
at Ry. Co., (Civ.App.) 243 S.W. 
74. 


Vt.—City of Burlington v. Burling- 
ton Traction \Co., 124 A. 857, 98 Vt. 
24, 


Wis.—State v. Milwaukee Electric 
Ry. & Light Co., 147 N.W. 232, 157 
Wis. 121. - 


[a] Gonstruction.—(1) A provision 
of a street railway ‘franchise re- 
quiring the railway company to keep 
in good repair a specified portion of 
the street with the same material as 
the city shall have last used to pave 
or repave such portion, and the street 
previous to such repairs, did not place 
on the city the burden of paving the 
whole street if it desired to use a 
material different from that previous- 
ly used. Milwaukee Electric Ry. & 
Light Co. v. State of Wisconsin ex 
rel. City of Milwaukee, 40 S.Ct. 306, 
252 U.S. 100, 64 L.Wd. 476, 10 A.L.R. 
892 [aff 164 N.W. 844, 166 Wis. 163]. 
(2) Such provision does not mean the 
identical material formerly used, how- 
ever worn out or rotten, but the same 
kind of material. State v. Milwau- 
kee Electric Ry. & Light Co., 147 N.W. 
232, 157 Wis. 121. (3) Under such 
provision the original kind of material 
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not be authorized‘? or required!* to lay down a 
different pavement from that laid in the remainder 
Under a contract between a munic- 
ipality and a street railroad company imposing on 
the latter the cost of paving or repaving a certain 
portion of streets occupied by the company if any 
paved or unpaved street occupied by a track or 
tracks should be ordered paved or repaved, the com- 
pany is not primarily liable for a more expensive 
kind of pavement for that part of a street for which 
it is chargeable, than that ordered for the entire 
Aecording to some cases a provision in 
an ordinance granting the use of streets as to the 
kind of material to be used by a street railroad in 
paving between its traeks is a regulation and not a 


could be used, except where, by a 
change in the paving of the rest of 
the street, “good repair’ required the 
use of other material. State v. Mil- 
waukee Electric Ry. & Light Co., su- 
pra. See State v. Milwaukee Electric 
Ry. & Light Co., 147 N.W. 2389, 157 
Wis. 139. (4) Such provision is broad 
enough to require paving and repay- 
ing with the same material which the 
city uses. State v. Milwaukee Elec- 
tric Ry. & Light Co., 161.N.W. 745, 
165 Wis. 230. (5) An ordinance pro- 
vision that a street railroad company 
“shall keep and maintain in good and 
thorough repair” a certain portion of 
the street of the same material as 
that of which the said street shall be 
composed when such repairs shall be 
necessary, requires the company to 
renew any defective and unsafe por- 
tion within its zone with the same 
material which the city uses in pav- 
ing the remaining portion of the 
street. State v. Milwaukee Electric 
Ry. & Light Co., 139 N.W. 396, 151 | 
Wis. 520; Ann.Cas.1914B 123 (provi- 
sion of Milwaukee ordinance of June 
6, 1887 § 4 so providing, not repealed 
as to streets occupied by the railway 
company thereunder by ordinance of 
Jan. 2, 1900). (6) Provision of fran- 
chise agreement that the railway 
company shall keep in repair with the 
same material used on the portion of 
street in which the track is laid re- 
quires that pavement of same style, 
as well as material, be constructed. 
City of Burlington v. Burlington Trac- 
tion Co., 124 A. 857, 98 Vt. 24. 

[b] Abrogation.—Agreement of 
railroad company, on grant of priv- 
ilege to use a certain type of rails, 
to fill all tracks, turnouts, etc., with 
certain material, was an agreement to 
do what the company was already 
obliged to do, and did not abrogate a 
prior agreement by the company to 
pave its tracks with material used on 
remainder of road. Wheeling Trac- 
tion Co. v. Board of Com’rs of Bel- 
mont County, Ohio, 248 F. 205, 160 
C.C.A. 283. ; 

[c] Statute authorizing imposition 
of duty.—Rev. St. art 854, giving 
cities and towns control and power 
over their streets, authorized an ordi- 
nance requiring street railroads to 
keep tracks in repair and in conform- 
ity with the established grade of the 
street, and to keep the space between 
the rails and two feet on the outside 
thereof paved in the Same manner as 
the other portion of the street. City 
of Highland Park v. Dallas Ry. Co., 
(Tex.Civ.App.) 243 S.W. 674. - 

Honolulu Rapid Transit, ete., 
. Territory, 21 Hawaii 136, 


Honolulu Rapid Transit, etc., 
. Territory, supra. 

Southern Bitulithic Co. v. Al- 
giers Ry. & Lighting Co., 58 So. 588, 
130 La. 830. 
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contract,?° and a practical construction placed up- 
on it by the municipality is immateria 


[§ 168] (5) Determination by Public Authorities 
Ordinarily the ne- 
cessity of repairing or repaving streets is to be de- 
termined by the municipal authorities,*? and, ac- 
cording to some cases, the determination may be 
made in the exercise of the police power.*? — 
under some statutes, where a difference arises be- 
tween a railroad company and local authorities, it 
has been required that the matter shall be sub- 
mitted to a referee,2* the municipal authorities usu- 


as to Necessity and Character. 


ally may determine the material 


20. State v. Milwaukee Electric 
Ry. & Light Co., 147 N.W. 232, 157 
Wis. 121. 


[a] Surrender.—Municipality may 
not surrender its right of regulation 
in this regard. State v. Milwaukee 
Blectric Ry. & Light Co., 147 N.W. 
23 wale; Wiis, Lad. 


21. State v. Milwaukee Electric 
Ry. & Light Co., supra. 


22. D.C.—District of Columbia v. 
Washington, etc., R. Co., 15 D.C. 214. 


Ga.—Atlanta v. Gate City St. R. 
Co., 4'S.BH. 269, 80 Ga. 276. 


Ill.— Madison v. Alton, etc., Trac- 
tion Co., 85 N.E. 596, 235 Ill. 346. 


Mich.—City of Detroit v. Detroit 
United Ry., 138 N.W. 215, 172 Mich. 
496; Detroit v. Ft. Wayne, etc., R. 
Co., 51 N.W. 688, 90 Mich. 646. 


N.Y.—New York v. Metropolitan St. 
R. Co., 115 N.Y.S. 878, 130 App.Div. 
842; City of Buffalo v. International 
Ry. Co., 239 N.Y.S. 113, 135 Misc. 497. 


Pa.—Borough of Irwin v. Irwin- 
Herminie Traction Co., 152 A. 544, 301 
Pa. 456; Philadelphia v. Hestonville, 
Clu CO. 850 An LS, 1? Pass 817; 
Philadelphia v. Ridge Ave. Pass. R. 
Co., 22 A. 695, 143. Pa. 444. 


[a] Particular statute.—Under 
Railroad L. § 98 the local authorities 
are vested with the authority to de- 
termine when the repairs shall be 
made. Conway v. Rochester, 51 N.E. 
39D lbw NY. 33. 


[b] In Hawaii the necessity of 
paving is determinable by the gov- 
ernment authorities having charge of 
the work. -Honolulu Rapid Transit, 
ete., Co. v. Terr., 21 Hawaii 136. 


23. City of Detroit v. Detroit Unit- 
ed Ry., 188 N.W. 215, 172 Mich. 496. 


[a] Surrender.—The right of the 
municipality in this regard may not 
be surrendered. City of Detroit v. De- 
troit United Ry., 1388 N.W. 215, 172 
Mich, 496. 


24. See cases infra this note. 


[a] In England under the Tram- 
ways Act (1870) § 33, where a differ- 
ence arises between a street railroad 
company and the local authorities as 
to the material to be used in paving a 
street, the difference must be referred 
to a referee appointed by the board 
of trade, and mandamus will not be 
granted to compel the company to lay 
a particular, kind of pavement. Reg. 
v. Croydon, etc., Tramways Co., 18 Q. 
B.D. 39. See Bristol Trams, etc., Co. 
v. Bristol, 25 Q.B.D. 427 (where it 
was held that no difference had arisen 
within this section). 


25. U.S.—Milwaukee Electric Ry. 
& Light Co. v. State of Wisconsin ex 
rel. City of Milwaukee, 40 S.Ct. 306, 
252 U.S. 100, 64 L.Ed. 476, 10 A.L.R. 


ST a tip Nae Cn me, ee re ee 
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While, 


with which the 


892 [aff 164 N.W. 844, 166 Wis. 163]. 


Cal.—Town of St. Helena, 140 P. 
600, 24 Cal.App. 71 [reh den 140 P. 
605, 24 Cal.App. 71]. 


D.C.—District of Columbia v. Wash- 
ington, etc., R. Co., 15 D.C. 214. 


Ga.—Atlanta v. Gate City St. R. Co., 
4 S.E. 269, 80 Ga. 276. 


Ill. Madison v. Alton, ete., Trac- 
tion Co., 85 N.E. 596, 235 Ill. 346. 


Mich.—Detroit.v. Ft. Wayne, etc., 
R. Co., 51 N.W. 688, 90 Mich. 646. 


N.Y.—Schuster v. Forty-Second St., 
ete., R. Co., 85 N.E. 670, 192 N.Y. 403; 
Conway v. Rochester, 51 N.E. 395, 157 
N.Y. 33; City of New York v. New 
York City Ry. Co., 116 N.Y.S. 939, 132 
App.Div. 156 [aff 113 N.Y.S. 869, 60 
Mise. 487]; City of Buffalo v. Inter- 
national’ Ry.-Co., 239 Neves. 113, £35 
Mise. 497. 


Ohio.—Columbus v. Columbus St. R. 
Co., 12 N.E. 651, 45 OhioSt. 98. 


Pa.—Philadelphia v. Hestonville, 
elena RE Con 730 AN CLS) al Ch Parasols 
Philadelphia v. Ridge Ave. Pass. R. 
Co., 22 A. 695, 143 Pa. 444; Phila- 
eh v. Evans, 21 A. 200, 139 Pa. 


Wis.—State v. Milwaukee Electric 
Ry. & Light Co., 147 N.W. 232, 157 
Wis. 121. 


[a] Material to be used is only in- 
cident to the primary feature of a 
covenant to “keep the pavement in re- 
pair.” Doyle v. New York, 69 N.Y.S. 
120, 58 App.Div. 588. 


[b] <Particular statute.—Under 
Railroad L. § 98 where a city has de- 
cided that the entire street should 
be repaved, and that the material to 
be used should be asphalt, the stat- 
ute intervenes and commands that the 
railway company shall make the re- 
pairs thus ordered under the supervi- 
sion of the local authorities. Conway 
be Rochester, 51 N.E. 395, 157 N.Y. 


[c] Agreement or ordinance not 
preventing subsequent regulation.— 
(1) Where a street railway franchise 
requiring the railway to repave a 
specified portion of the street did not, 
as a matter of contract, preclude reg- 
ulation in respect of paving, it was 
for the city to determine in the first 
instance what kind of paving the pub- 
lic necessity and convenience demand- 
ed. Milwaukee Electric Ry. & Light 
Co, v. State of Wisconsin ex rel, City 
of Milwaukee, 40 S.Ct. 306, 252 U.S. 
100, 64 L.Ed. 476, 10 A.L.R. 892 [aff 
164 N.W. 844, 166 Wis.)163]. (2) Un- 
der St. (1913) § 1862, authorizing 
cities to prescribe rules and regula- 
tions for the use of their streets by 
street railroads, and an ordinance 
passed in pursuance thereof requiring 
the street railroad to keep in good re- 
pair a portion of the street, the city 
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paving shall be done,?® unless restricted by some 
legislative provision,?® and may require it to be done 
with a better and more expensive material than was 
in use when the company was chartered or the 
grant of, or consent.to, the use of the street was 
made,2? and, while there is authority for the view 
that where the materials to be used for paving are 
specified in the controlling contract or ordinance, 
the municipality may not require the use of dif- 
ferent material,?* according to some cases, notwith- 
standing an agreement as to the material to be used, 
the municipality may require the use of different 
material,?® in reasonably exercising the police pow- 
er,?° and the. power of the legislature to require the 


could ordinarily determine within rea- 
sonable limits what constituted good 
repair in respect of materials, and it 
could not deprive itself of that power. 
State v. Milwaukee Electric Ry. & 
Light Co., 147 N.W. 232, 157 Wis. 121. 


26. Philadelphia v. Evans, 21 A. 
200,139 Pa. 483. 


27. U.S.—Milwaukee Electric Ry. 
& Light Co. v. State of Wisconsin ex 
rel. City of Milwaukee, 40 S.Ct. 306, 
252 U.S. 100, 64 L.Ed. 476, 10 A.L.R. 
892 [aff 164 N.W. 844, 166 Wis. 163]. 


Mass.—Hyde Park v. Old-Colony 
St. R. Co., 74 N.E. 352, 188 Mass. 180. 


Mich.—Lansing v. Lansing City 
pegs se R. Co., 66 N.W. 949, 109 Mich. 


N.Y.—New York v. Harlem Bridge, 
ete, Ra CO... 78, NB 1072) 186 SNe 
304; Binninger v. New York, 69 N.E. 
390, 177 N.Y. 199; City of Buffalo v. 
International Ry. Co., 239 N.Y.S. 113, 
135 Misc. 497; Mechanieville v. Still- 
water, -ete., St. R. Co.,3771 INcY:Si91 102; 
85 Misc. 513 [aff 74 N.Y.S. 1149, 67 
App.Div. 628 (aff 66 N.E. 1117, 174 
Nix 507) a. 


Pa.—Reading v. United Traction 
Co.,.52 A: 106, 202 Pal 571° [aff 24 Pa. 
Co. 629]; Philadelphia v. Ridge Ave. 
Pass. R. Co., 22 A. 695, 143 Pa. 544. 


Wis.—State v. Milwaukee Electric 
Ry. & Light Co., 147 N.W. 232, 157 
Wis. 121. 


[a] In Hawaii. the governmental 
authorities in charge of the work are 
not limited to prescribing the kind of 
pavement in use when the street rail- 
road franchise was granted. Hono- 
lulu Rapid Transit & Land Co. v. Ter- 
ritory, 21 Haw.i136: 


_28. Madison v.-Alton, ete., Trac- 
tion Co., 85 N.E. 596, 285 Ill. 346; 
West Chester Borough v. West Ches- 
ter St. RR. Co., 62 Ar'252°°203| Pa. 20s 
Shamokin v. Shamokin St. R. Co., 35 
A. 862, 178 Pa; 128. 


29. Binninger v. New York, 69 N.E. 
390, 177 N.Y. 199; Village of Me- 
chanicville v. Stillwater, etc., Ry. Co., 
TA, NOY Sit l02e 35. Misch 523s path va 
N.Y.S. 1149, 67 App.Div. 628 (aff 66 
N.E. 1117, 174 N.Y. 507)]. 


{a] Iustration—Franchise  re- 
quiring that a portion of street shall 
be paved with certain material and 
shall at all times be kept in good con- 
dition has received a like construc- 
tion. Mechaniecville v. Stillwater, 
ete), Ru 'Co., TINY. S. 11028 5 Mise: 
513 [aff 74 N.Y.S. 1149, 67 App.Div. 
628 (aff 66 N.H. 1117, 174 N.Y. 507)1. 


30. Wheeling Traction Co. v. Board 
of Com’rs of Belmont County, Ohio, 
248 EF. 205, 160 C.CLA. 283; City. of 
Detroit v. Detroit United Ry., 138 N 
W. 215, 172 Mich. 496. 


[a] County commissioners.—(1) 


A Ne 
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use of other material has been recognized.?!_ While 
it has been held that where the municipality is act- 
ing under certain statutory provisions, the com- 
pany has no constitutional right to be heard on 
the question as to whether the requirement of the 
proper local authorities to lay a new and improved 
pavement is reasonable, since the obligation of the 
company is imposed as a mere condition of its use 
of the streets and as compensation to the city there- 
for,?? there is authority for the view that there 
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tract.? 


must be some showing as to the necessity for repairs 


or paving,®* that the discretion of the municipal 
authorities in this regard is not an arbitrary one,** 
but must be reasonably exercised,?®> that whether 
it has been so exercised is for the jury to deter- 
mine under all the facts, where the controversy in- 
volves submission to a jury,®® and that an actual 


Powers conferred by Act April 16, 
1900 (94 Ohio L. p 364), upon county 
commissioners of. highways, are of 
same nature as those conferred on 
municipal corporations; hence an 
agreement that defendant traction 
company should pave its tracks with 
a particular material does not pre- 
clude the commissioners from there- 
after ordering a change. Wheeling 
Traction Ca. v. Board of Com’rs of 
Belmont County, Ohio, 248 F. 205, 160 
C.C.A. 288. (2) Grantee of a.fran- 
chise to operate an electric railway on 
a highway takes it subject to the 
police power of county commission- 
ers, and where not unreasonable, 
commissioners may require grantee, 
who was required to pave a certain 
portion of the street, to change pave- 
ment to conform to that placed on the 
remainder of the highway. Wheel- 
ing Traction Co. v. Board of Com’rs 
of Belmont County, Ohio, supra. 


a! 

{b] Surrender.—The right to exer- 
cise the police power in this regard 
may not be surrendered. Wheeling 
Traction Co. v. Board of Com’rs of 
Belmont County, Ohio, 248 F. 205, 160 
C.C.A. 283; City of Detroit v. Detroit 
United Ry., 138 N.W. 215, 172 Mich. 
496. 


31. Binninger v. City of New York, 
69 N.E. 390, 177 N.Y. 199 [mod 81 
N.Y.S. 26, 80 App.Div. 438]; Village 
of Mechanicville v. Stillwater & M. 
StiRys Co. Ti NoYeS. 1102; 35" .vise: 
513 faff 74 N.Y.S. 1149, 67 App.Div. 
623 (aff 174 N.Y. 507)]. 


32. City of New York v. New York 
City Ry. Co., 116 N.Y.S. 939, 132 App. 
Div. 156. 


[a] Rule applied where the stat- 
ute involved was the Railroad L. § 98 
imposing the duty to keep in perma- 
nent repair a certain portion of 
streets, under the supervision of, 
whenever required by, and in such 
manner as is prescribed by, local au- 
thorities. City of New York v. New 
York City Ry. Co., 116 N.Y.S. 939, 132 
App.Div. 156. 


33. Binghamton v. Binghamton, 
etc., R. Co., 16 N.Y.S. 225, 61 Hun 479; 
Borough of Irwin v. Irwin-Herminie 
Traction Co., 152 A. 544, 301 Pa, 456. 


[a] Presumptions.—(1) Ordinance 
requiring paving was not presump- 
tive evidence of necessity. Bingham- 
ton v. Binghamton, ete., R. Co., 16 
NEVES. 22561 url onie(2): sAsree= 
ment between state and borough to 
reconstruct’ street so as to conform 
to national highway raises no pre- 
sumption of need of repair, as re- 
gards duty of railway company to 
contribute. Borough of Irwin vy. Ir- 
win-Herminie Traction Co., 152 A. 


544, 301 Pa, 456. 


34. Binghamton vy. Binghamton, 
etc., BR. Co;, 16.\.N.Y:S. 225, -61 Hun: 479. 


35. Reading v. United Traction 
Co., 64 A. 446, 215 Pa. 250; McKees- 
port Borough v. McKeesport Pass. R. 
Co., 27 A. 1006, 158 Pa. 447; Philadel- 
phia v. Empire Pass. R. Co., 3 Brewst. 
(Pa.) 570; Village of Walworth v. 
Chicago, H. & G. L. Ry. Co., 208 N.W. 
877, 190 Wis, 379. 


[a] In Hawaii (J) the rule that the 
requirements of governmental au- 
thorities who have charge of the work 
of paving must be reasonable has 
been recognized. Honolulu. Rapid 
Transit & Land Co. v. Territory, 21 
Haw. 136. (2) Requirement that 
patented pavement shall be used -is 
not necessarily unreasonable. Hono- 
lulu Rapid Transit & Land Co. v. Ter- 
ritory, supra. (3) Fact that at the 
expiration of the franchise the ties 
could be taken out of the concrete 
base required only with much diffi- 
eulty does not of itself render the 
requirement unreasonable. Honolulu 
Rapid Transit & Land Co. v. Terri- 
tory, supra. 


[b] Requirement not unreasonable 
or arbitrary.—(1) Ordinance require- 
ment that railway zone be paved with 
concrete like the rest of the street 
was not unreasonable. Village of 
Walworth v. Chicago, H. & G. L. Ry. 
Co., 208 N.W. 877, 190 Wis. 379. (2) 
Where a street railway franchise im- 
posed on the railroad the obligation 
of repaving a specified portion of the 
street when the street was to be re- 
paved, it was not an inherently arbi- 
trary or unreasonable requirement to 
provide that such portion of the 
street be paved, like the rest of the 
street, with asphalt. upon a concrete 
foundation, instead of macadam with 
which the street was originally paved. 
Milwaukee Electric Ry. & Light Co. v. 
State of Wisconsin ex rel. City of 
Milwaukee, 40 S.Ct. 306, 252 U.S. 100, 
64 L.Ed. 476, 10 A.L.R. 892 [aff 164 
N.W. 844, 166 Wis. 163]; State v. Mil- 
waukee Electric Ry. & Light Co., 161 
N.W. 745, 165 Wis. 230. (3) The re- 
quirement of a municipality that a 
street railroad company put in a 
pavement between the rails similar 
to that on the balance of the paved 
street was not unreasonable. City of 
Detroit v. Detroit United Ry., 138 N. 
W. 215,-172 Mich. 496. 


36. Atlanta v. Gate City St. R. Co., 
4 S.E. 269, 80 Ga. 276; McKeesport 
Borough v. McKeesport Pass. R. Co., 
2A 10067158 Pa. 447. 


37. Borough of Irwin vy. Irwin- 
Herminie Traction Co., 152 A. 544, 301 
Pa. 456. 


[a] : Estimates by engineer.—Hsti- 
mates by a district engineer of a bor- 
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determination in some form by municipal authori- 
ties that the street is out of repair must be made 
in order to impose the duty to repair.3? 
sion of a contract between a municipality and a 
street railrcad company that the company shall keep- 
in permanent repair a certain portion of the street, 
under the direction, supervision, and approval of, 
specified municipal officers, is controlling in respect 
of the particular officers who may act under the con- 


A provi- 


Public utility commission or board. Certain stat- 
utes confer on state public utilities boards or com- 
missions authority in respect of the necessity and 
character of repairs or improvements,*® as, for ex- 
ample, authority to determine as to the necessity 
or character of repairs or rebuilding of bridges oc- 


ough’s department of highways from: 
time to time, as work on a highway 
reconstructed under agreement be- 
tween the state and the borough, 
progressed, sent to a street railroad 
company, did not operate, as between 
the borough and the company, as a 
determination that the work done was 
repair or reconstruction required be- 
cause of needed repairs. Borough of 
Irwin v. Irwin-Herminie Traction Co.,. 
152 A. 544, 301 Pa. 456. 


38. City of Burlington v. Burling-: 
ne Traction Co., 124 A. 857, 98 Vt. 


[a] Nature of authority.—Such 
provision requires the exercise of 
judgment. and discretion by the offi- 
cers specified. City of Burlington v. 
Burlington Traction Co., 124 A. 857,. 
98 Vt. 24. 


[b] Exercise of authority by other 
officer or board.—(1) The authority 
so conferred may not be transferred’ 
to, or exercised by, any board or of- 
ficer other than the officer specified in 
the contract. City of Burlington vy. 
Burlington Traction Co., 124 A. 857, 
98 Vt. 24. (2) The city cannot de-- 
mand compliance with specifications 
calling for more than is required to 
put area into same condition as ad- 
jacent street, without the street com- 
missioners having announced their 
requirements. City of Burlington v. 
Burlington Traction Co., supra. 


39. See statutory provisions. 


[a] In Vermont whether a street 
railway company has observed its. 
charter obligation to keep the street 
between and adjacent to its tracks “in 
as good condition for travel ...as 
the adjacent highway,” is a question. 
of law and fact for the public serv- 
ice commission, not the courts, to de- 
termine, the kind of highway required 
not being necessarily one of the same 
material or construction as the ad- 
jacent highway, but depending on 
varying conditions, such as the kind 
and amount of travel at the particu- 
lar place. Town of West Rutland v. 
Rutland Ry., Light & Power Co., 121 
An 755, 96. Vit. 413. 


[b] In Ontario the authority of a 
publie utility board to direct a street 
railroad company to pave a portion 
of the street, including a certain part 
of the roadway outside the part ac- 
tually used for railroad purposes, has 
been recognized under statutory au- 
thorization to direct repairs or im- 
provements, changes, or additions in 
respect of tracks. Re Toronto, 29 
Ont.L. 105, 4 Ont.W.N. 1379. 


Authority of public utility board 
as to repairs or improvements in gen- 
eral see supra § 154. 


i 


’ 
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eupied by street railroads,4° and to apportion the 
cost between the company and the municipality in- 
volved.4! It has been held, however, that while a 
municipality and a street railroad company may not, 
by an agreement as to the necessity for certain re- 
pairs to a bridge, deprive the state commission of 
its authority to determine as to the necessity of 
other repairs,*2 the statute conferring authority on 
such commission does not prevent the municipality 
and the company from making a binding agreement 
as to the necessity for certain repairs.**? In some 
jurisdictions a street railroad company is authorized, 
on being denied by the municipal authorities the 
right to lay a particular kind of pavement, to ap- 
peal from such order to the railroad commission- 
ers.*4 


[§ 169] 6. Termination of, and Exemption from, 
Duty—a. In General. Since the duty of a street 
railroad company to pave is coextensive with the 
existence of its street franchise,*® if its license to 
occupy the street with its tracks is revoked by the 
city, the corresponding duty to pave necessarily 
terminates.t® So, also, the right of a street rail- 
road company to abandon its franchise in order to 
avoid the duty to repair or to pave imposed by 
statute has been recognized,+7 and where the com- 
pany has the right to remove its tracks from a street, 
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it ean, on such removal, be in no way liable for the 
improvement. of such street.4® The fact that the oc- 
cupation of the street is terminable on certain con- 
tingencies, which may happen at any time, and at 
the will of the municipality, does not, however, 
destroy the obligation of the company to keep in 
repair so long as it occupies the street.*? Where 
a statutory duty to repair has become fixed by prop- 
er notice from the municipal authorities, the rail- 
road company may not, by subsequently renouncing 
or abandoning -its franchise, avoid the duty so 
imposed.®° In order to remove its tracks for the 
purpose of avoiding its obligation to repair or pave, 
the company must follow the required procedure.°* 
A duty to repair or pave imposed by statute remains 
regardless of the fact that the tracks have been 
relocated in the same street,®2 or of the mere facts 
that the tracks were removed for the purpose of 
permitting the construction of a sewer and have not 
been relaid,®? and difficulty in procuring labor and 
material is not a legal excuse for a street railroad 
company’s failure to perform its obligation to con- 
form its tracks to grade and to repave.** 


Exemption.*> While the legislature may exempt 
a street railroad company from requirements as to 
repairs and paving,®® including requirements of a 
general statute,®°7 and exemptions contained in mu- 


ty 


40. See statutory provisions. 


fa] In Maine (1) under Rev. St. c 
51 § 75, the railroad commissioners 
had authority to direct a street rail- 
road company to construct a new 
bridge to replace another bridge. 
Bangor Ry. & Hlectric Co. v. Inhab- 
itants of Town of Orono, 84 A. 385, 
109 Me. 292. (2) The authority to 
direct repairs may be exercised by the 
commission in respect of a bridge 
which a municipality is bound to 
keep in repair, even though the mu- 
nicipality did not itself erect the 
bridge in question but purchased it 
from a private corporation (Inhab- 
itants of Orono v. Bangor Ry. & Elec- 
tric Co., 74 A. 1022, 105 Me. 428), (8) 
and did not acquire title to the bridge 
(inhabitants of Orono v. Bangor Ry. 
& Electric Co., supra). : 


41. See supra § 160. 


42. City of Augusta v. Lewiston, 
a & W. St. Ry., 95 A. 267,-114 Me. 


43. City of Augusta v. Lewiston, 
A. & W. St. Ry., supra. . 


44. Hartford v. Hartford St. R. 
Con pb 3 As L0L0,: To, Conn.) 47k, 


[a] Scope of jurisdiction of com- 
mission.—On such appeal the com- 
missioners do not act in a judicial 
capacity but as an administrative 
board; they try the case de novo and 
may make an order different from 
that of the municipal authorities. 
Hartford y. Hartford St. R. Co., 53 A. 
1010, 75 Conn. 471. 


45. Brick, etc., Co. v. Hull, 49 Mo. 
App. 433. 

46. Brick, etc., Co. y. Hull, supra. 

47. City of New York v. Broadway 
& S. A. R. Co., 115 N.Y.S. 872, 130 App. 
Div. 834. 

48. Brick, etc., Co. v. Hull, 49 Mo. 
App. 433; Shamokin y. Shamokin, 
ete., Electric R. Co., 56 A. 64, 206 Pa. 
625. 

[a] Removal of siding.—Where a 
company is required to pave the full 


For later cases, developments and changes in the law see Annotations, same title and section number, 


width of the street where sidings are 
maintained, the removal of such sid- 
ings relieves the company from such 
liability. Shamokin v. Shamokin, etc., 
Electric R. Co., 56 A. 64, 206 Pa. 625. 


Substitution of single for double 
tracks see supra § 157. 


49. Philadelphia v. Thirteenth St., 
Se Pass.) R.; Co, 23. A.-126,,169..Pa. 


50. City of New York v. Dry Dock, 
E. B. & B. -R. Co., 240 N.Y.S. 744, 135 
Mise. 678. 


[a] Particular statute construed. 
—(1) The duty to keep in permanent 
repair a portion of streets occupied 
by street railroad tracks “so long as 
it [surface street railroad corpora- 
tion] shall use or maintain” tracks, 
becomes fixed when the municipality 
gives notice to repair. City of New 
York v. Dry Dock, HE. B. & B. R. Co., 
240 N.Y¥.S. 744, 185 Misc. 678. (2) 
In arriving at this conclusion the 
court quoted the Century Dictionary 
definition of the word “maintain,” 
namely, “to hold in an existing state 
or condition; to keep in existence or 
continuance; preserve from _ lapse, 
decline, failure or cessation.” City of 
New York v. Dry Dock, E. B. & B. R. 
Co,, supra. (3) The rule of the text 
was applied where the railroad com- 
pany had made application to the 
transit commission for the abandon- 
ment of its franchise after the sign- 
ing of the contract by the city for the 
work involved but apparently before 
the contractor had commenced work 
under the contract. City of New 
York v. Dry Dock, E. B. & B. R. Co., 
supra. 


51. Burgess and Town Council of 
Borough of Norristown vy. Reading 
Sie & Light Co., 121 A. 495, 277 

a. i 


[a] Thus (1) a street railway 
company is not relieved of contractual 
obligation to repair a street, occupied 
by it, by a mere offer in an answer 
and on the hearing, in a suit for spe- 
cific performance against it, to sur- 


render its right on the street and re- 
move the tracks. Burgess and Town > 
Council of Borough of Norristown v. 
Reading Transit & Light Co., 121 A. 
495, 277 Pa. 459. (2) The company 
should make due application to the 
public service commission for per- 
mission to abandon. Burgess and 
Town Council of Borough of Norris- 
town v. Reading Transit & Light Co., 
supra. . 


Abandonment in general see infra 
§§ 262-266. 


Authority of public utility boards 
or commission to permit abandonment 
bathing financial hardship see infra 


52. Ashland v. Schuylkill Ry. Cox 
5 Pa.Dist.&Co. 383. 


53. Sawyer v. City of Chicago, 55 
N.E. 645, 183 Ill. 57. 


[a] Abandonment of franchise not 
shown.—Such facts did not neces- 
sarily show that the franchise had 
been abandoned. Sawyer v. City of 
Chicago, 55 N.E. 645, 183 Ill. 57. 


54. Borough of Sayre v. Waverly, 
Sayre & Athens Traction Co., 113 A 
424, 270 Pa. 412, 


[a] Bule applied where the mu- 
nicipality offered to permit the com- 
pany to use the rails then in place. 
Borough of Sayre v. Waverly, Sayre 
& Athens Traction Co., 113 A. 424, 
270 Pa. 412 (patriotic objection was 
also disregardéd where the improve- 
ment involved was commenced before 
any request by the government to re- 
frain from_unnecessary work during 
the World War). 


55. Imposition of additional obli- 
gations as to repairs or paving in 
general see supra § 156. 


Statutes, ordinances, or contract 
imposing other duties see infra § 172, 


56. City of Philadelphia v. Empire 
Passenger Ry. Co., 5 Pa.Dist, 53. 18 
ParCo. 81. 


57. City of New York v. Uni 
Co. of New York City, 201 N.v.S 308 


. 
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nicipal ordinances have been given effect,5’ the 
power of municipal authorities to exempt. street 
ratlroad companies from the obligation to pave or 
to pay therefor has been denied.>* 
tory provision that the municipality shall reserve 
the right to require street railroad companies to 
pay the cost of paving or otherwise improving a 
certain portion of the streets occupied by its tracks, 
it has been held that, while the municipality may 
not surrender the right to require such payment,*° 
and such reservation is read into a contract fran- 
chise by necessary implication,*! the municipality 
has diseretion to enforce the reserved right or not 
It is generally recognized that. pro- 
visions exempting a street railroad company from 


as 1t chooses.®? 


206 App.Div. 472 [aff 144 N.E. 896, 
238 N.Y. 571]; Bohmer v. Haffen, 54 
N.Y.S. 1030, 35 App.Div. 381 [aff 55 
N.E. 1047, 161 N.Y. 390]. 


58. City Council of Augusta v. 
Augusta-Aiken Ry. & Electric Corpo- 
ration, 104 S.E. 505, 150 Ga, 524 
(where, however, the question as to 
the power of the municipality was not 
involved); Leake v. Philadelphia & 
Vuleanite Paving Co., 10 Pa.Co. 263 
{aff 24 A. 351, 150 Pa. 643]. 


[a] Charge for pavement laid be- 
fore railroad constructed.—The act of 
Oct. 10, 1891 (Acts (1890-1891) vol 
2 p 457), is the only source from 
which the mayor and general council 
of Atlanta can derive power to charge 
a Street railroad company with a por- 
tion of the original cost of paving, 
when it lays its tracks upon a street 
which has already been thus im- 
proved; and where the mayor and 
general council grant such a railroad 
company permission to lay its tracks 
on a paved street, expressly stipulat- 
ing that no charge for paving shall be 
made against the company, the gen- 
eral council cannot thereafter, under 
the provisions of the act’*above cited, 
enforce, by execution or otherwise, a 
claim against the company for any 
portion of the original cost of laying 
the paving in that street. Atlanta 
‘Consol. St. R. Co. v. Atlanta, 36 S.E. 
667, 111 Ga. 255. 


[b] Unpaved streets.—(1) A, pro- 
vision of a controlling ordinance ex- 
empting a street railroad company 
from the duty of laying pavement in 
unpaved streets should be given ef- 
fect. Leake v. Philadelphia, 24 A. 
351, 150 Pa. 643 [aff 10 Pa.Co. 263]; 
Philadelphia v. Evans, 21 A. 200, 139 
Pa. 488. (2) The fact that a street 
was previously macadamized did not 
prevent the company from claiming 
the benefit of the exemption (Leake v. 
Philadelphia & Vulcanite Paving Co., 
10 Pa.Co. 263 [aff 24 A. 351, 150 Pa. 
643]); (3) nor did the fact that the 
company, voluntarily and for its own 
convenience, paved part of the street 
with cobblestones (Leake v. Philadel- 
phia v. Vulcanite Paving Co., supra). 


[ec] Exemption not shown.—City 
of Atlanta v. Gate City Street Ry. 
Co., 4 S.E. 269, 80 Ga. 276; Georgia 
Ry. & Hlectric Co. v. Town of Deca- 
tur, 116 S.E. 645, 29 Ga.App. 652. 


59. Edwards Hotel & City R. Co. v. 
City of Jackson, 51 So. 802, 96 Miss. 
547. See City of Madison v.,Southern 
Wisconsin Ry. Co., 146 N.W. 492, 156 
Wis. 352, 10 A.L.R. 910 [aff 37 S.Ct. 
400, 240 U.S. 457, 60 L.Ed. 739]. 


60. City of Henderson v. Hender- 
son Traction Co., 254 S.W. 332, 200 
Ky. 183; Board of Councilmen, City 
of Frankfort v. Morris, 252 S.W. 142, 
200 Ky. 59. 


[a] Franchise granted without 
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Under a statu- 


such reservation, either expressed or 
implied, would be void. City of 
Henderson v. Henderson Traction Co., 
254 S.W. 332, 200 Ky. 183. 


61. Common Council of City of 
Frankfort v. Morris, 257 S.W. 16, 201 
Ky. 449; City of Henderson v. Hen- 
derson Traction Co., 254 S.W. 332, 200 
Ky. 183. 


[a] The omission of an express 
provision for such reservation (1) 
from a franchise does not invalidate 
such franchise. Common Council of 
City of Frankfort v. Morris, 257 S.W. 
16, 201 Ky. 449. (2) The parties con- 
tract with reference to the statute 
which becomes as much a part of the 
franchise contract as though such 
statute were written into the con- 
tract. City of Henderson v. Hender- 
son Traction Co., 254 S.W. 332, 200 
Ky. 183. (3) An ordinance assessing 
the company for pavement, in the 
manner prescribed by Ky. St. § 3450, 
was valid, although there was no ex- 
press requirement to that effect in the 
franchise. City of Henderson v. 
Henderson Traction Co., supra. 


62. Common Council of City of 
Frankfort v. Morris, 257 S.W. 16, 201 
Ky. 449; Board of Councilmen, City 
of Frankfort v. Morris, 252 S.W. 142, 
200 Ky. 59. 5 


[a] While the franchise continues 
in force the city’s right to impose the 
cost of paving, under the reservation 
required by the statute, continues. 
Common Council of City of Frankfort 
v. Morris, 257 S.W. 16, 201 Ky. 449. 


[b] Avoidance of paving costs by 
termination of franchise.—The fact 
that the franchise permits the grantee 
to terminate the franchise on giving 
a specified notice does not render the 
franchise invalid because the grantee 
may avoid liability for paving costs 
by so terminating the franchise be- 
fore the municipality has exercised 
its option, under the reservation in 
question, to impose the cost of pav- 
ing. Common Council of City of 
Frankfort v. Morris, 257 S.W. 16, 201 
Ky. 449. , 


{c] Harmonizing statutes.—St. § 
3450, providing that when a street 
railway company is required by its 
franchise or by any contract with the 
city to pave between its tracks the 
cost of paving such portion of the 
street shall be assessed against the 
railway company, is applicable where 
the right to require the payment by 
the street railway company 1s re- 
served under St. § 8290, and the city 
couneil has exercised its option and 
directed such payment, so that the 
two sections harmonize and should be 
construed together, and the _ latter 
does not repeal or amend the former. 
Board of Councilmen, City of Frank- 
fort, v. Morris, 252 S.W. 142, 200 Ky. 
59. 
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the cost of paving are not lightly to be read into 
a contract between the state and the company,** 
and any doubt in respect thereto must be resolved 
in favor of the state;** like rules of construction 
have been applied to a municipal ordinance granting 
the right to use streets for street railroad purpos- 
es,°° and the duty of a street railroad company to 
keep streets in repair unequivocally imposed by a 
grant from the municipality is not subject to ex- 
ceptions not declared in terms equally unequivo- 
eal.°& In determining the effect of ordinances which, 
it is claimed, grant exemptions from duties as to 
paving or repairs, the facts and circumstances sur- 
rounding the adoption of -the ordinance,®’ and prior 
ordinances dealing with the matter,®® may be eon- 


63. Ft. Smith Light & Traction Co. 
v. Board of Improvement of Paving 
Dist. No. 16 of City of Ft. Smith, Ark., 
AT SC t.7109 bye 27/44 aS Uy 38H waaay anodes 
1112 [aff 276 S.W. 1012, 169 Ark. 690]. 


64. Durham Public Service Co. v- 
City of Durham, 43 S.Ct. 290, 261 U- 
S$. 149, 67 L.Ed. 580. 


65. Durham Public Service Co. v- 
City of Durham, 43 S.Ct. 290, 261 U. 
S.. 149, 67 L.Ed. 580 [aff 109 S.E. 40, 
182 N.C. 333]; Kansas City, L. & W: 
Ry. Co. v. City of Leavenworth, 242 
P.. 122, 120 Kan. 36; Town of West- 
field v. Public Service Ry. Co., 87 A. 
82, 84 N.J.Law 568. 3 


[a]. Particular ordinances.—(1) An 
ordinance requiring, in general terms, 
a street railway company to pave and 
repave spaces between tracks and 
rails did not release the company 
from liability for repaving a certain 
street by a provision that the com- 
pany promised to pay the city a cer- 
tain sum for paving and repaving 
such street, since the provision as to 
the specified street was construed to 
refer only to paving which was being 
done when the grant was made. Kan- 
sas City, L. & W. Ry. Co. v. ‘City of 
Leavenworth, 242 P. 122, 120 Kan. 36. 
(2) Under an ordinance requiring a 
street railroad company to pave a 
portion of the streets which it occu- 
pies and to keep such pavement in 
good repair except that in certain 
streets it shall pave from curb to 
curb, the company was not. relieved 
from liability to repair the pavement 
on the limited portion of the street 
designated, even in respect of those 
streets which the company was re- 
quired to pave from curb to eurb. 
Town of Westfield v. Public Service 
Ry. Co., 87 A. 82, 84 N.J.Law 568. 


66. Chicago City Ry. Co. v. City of 
Chicago, 154 N.H. 112, 323 Ill. 246 [aft 
238 Ill.App. 402]. 


é7. City Council of Augusta wv. 
Augusta-Aiken Ry. & Electric Corpo- 
ration, 104 S.E.-505, 150 Ga. 524. 


[a] Rule applied in holding that 
where a municipality adopts an ordi- 
nance exempting a street railroad 
from paving or macadamizing any 
part of the streets and providing that 
the railroad “‘shall*be required to pre- 
pare its tracks to receive and accom- 
modate any such material as may be 
determined upon by said city,’’ such 
language does not authorize the city 
council to adopt an ordinance requir- 
ing ‘the street railroad to prepare its 
tracks, and also to pay for and place 
within the same such material as is 
required by the city authorities. City 
Council of Augusta v. Augusta-Aiken 
Ry. & Electric Corporation, 104 S.EB. 
505, 150 Ga. 524, 


68. City Council of Augusta y. 
Augusta-Aiken Ry. & Electric Corpo- 
ration, supra. 
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sidered, and all parts of the ordinance must be ex- 
amined and considered.®® An exemption of a street 
railroad company from the duty to pay for the 
cost of paving, under a contract between the com- 
pany and the state, is not transferred to another 
company by a lease, authorized by statute, of the 
property, franchises, rights, and privileges from the 
contracting company to such other company,’° es- 
pecially where such exemption is inconsistent with 
the charter of the lessee company." 


[§ 170] b. Release from Duty—(1) By State.*? 
The legislature which imposes the duty to pave may 
also relieve from such duty,?* and it may relieve 
from duties as to paving and repairs imposed by a 
municipality as a condition of using streets.‘* 
Where the duty to pave exists, a street railroad 
company is not relieved from such duty by a stat- 
utory provision that if the municipality undertakes 
to improve an entire street, a utility company may 
undertake to construct that portion of the work 
for which it is liable,7> or by a statutory provision 
requiring the municipality to extend to an inter- 
urban or street car company, at the latter’s request, 
time to pay the cost of a street improvement.’® 
So, under a recital in a deed by which certain cor- 
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78. See statutory provisions. 
See cases infra this note. 
Particular statutes.—(1) The 


“= ¥ »y ch 
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[§§ 169-170 


porations surrendered to the state the right to op- 
erate a road as a turnpike, that, as part of the con- 
sideration, the state released every duty or obliga- 
tion of such companies to keep and maintain in 
good order and repair such turnpike, the release 
applies only to that part of the turnpike other 
than the part.on which there was a street railroad 
owned or operated by one of the grantors, the right 
to the continued operation of which was reserved."? 


Statutes authorizing taking over and improvement 
ef street as state or county road. Certain statutes 
authorizing the taking over or improving of streets 
as state or. county roads*® have been so construed 
as not to reliéve street railroad companies from a 
duty to pave or repair imposed by a municipal or- 
dinance or by a contract with the municipality’® 
or from the duty to repair imposed by a general 
statute.°° 


Public utility boards. Certain statutes defining 
the powers of state public utility boards or com- 
missions have been construed as not to relieve street 
railroad companies from the obligation to pave or 
to repair imposed by agreements with, or franchises 
granted by, municipalities,*! or, under certain cir- 


Peekskill v. Putnam & W. Traction 
Co., 168 N.Y.S. 809, 181 App.Div. 382. 
(2) In such case the fact that a state 
highway had been run along part of 


69. Kansas City, L. & W. Ry. Co., 
-v. City of Leavenworth, 242 P. 122, 79, 
120 Kan. 36. ; 
70. Rochester R. Co. v. Rochester, [a] 


27 S.Ct. 469, 205 U.S. 236, 51 L.Ed. 784 


Paff 74 N.B.: 953, 9182. N.Y. 112, .70 
L.R.A. 779]. 
[a] Word “privilege” (1) used in 


the statute authorizing the lease, did 
not include the alleged exemption. 
Rochester R. Co. v. Rochester, 27 S. 
Ct. 469, 205 U.S. 236, 51 L.Ed. 784 [aff 
74 N.B. 9538, 182 N.Y. 112, 70 LRA. 
779]. (2) In reaching its conclusion 
the court applied the rule that, in de- 
termining whether the transfer of a 
-econtract of exemption from govern- 
mental power was authorized, every 
‘doubt is resolved in favor of the con- 
tinuance of the governmental power 
and clear and unmistakable evidence 
of the intent to part with it is re- 
quired. Rochester R. Co. v. Roches- 
ter, supra. 


71. Rochester R. Co. v. Rochester, 
-supra. 


72. Statutes imposing other obli- 
gations see infra § 172. 


73. Philadelphia v. Spring Garden 
Farmers’ Market Co., 29 A. 286, 161 
Pa. 522. 


74, City of Fall River v. Public 
Service Commission, 117 N.E. 915, 228 
Mass. 575; City of Worcester v. Wor- 
cester Consol. St. Ry. Co., 64 N.E. 581, 
182 Mass. 49 [aff 25 S.Ct. 327, 196 U. 
S. 539, 49 L.Hd. 591]; Cfty of Spring- 
field v. Springfield St. Ry. Co., 64 N.B. 
577, 182 Mass, 41. 


75. State v. Vincennes Traction 
Co., 117 N.H. 961, 187 Ind. 291. 


76. State v. Vincennes Traction 
Co., supra. 


77. Horsham Tp. v. Public Service 
Commission, 97 Pa.Super. 366. 


[a] Repair and maintenance of 
crossings.—Such provision did not re- 
lieve the street railroad company 
from the duty to keep in safe and 
passable condition and repair the 
track area where the turnpike crossed 
other roads. Horsham Tp. v. Public 
Service Commission, 97 Pa.Super. 366. 


fact that county authorities have, un- 
der Pub. Acts (1917) No. 356 (Comp. 
L. Suppl. [1922] § 4364), taken over a 
limited control of a street in a Village, 
in which street railroad tracks are lo- 
cated, does not relieve the company 
from its obligation to the village to 
pave a certain portion of the street 
when the village shall pave such 
street, imposed by the ordinance 
granting the use of the street, since 
the village’s control of the part of the 
street in which the railroad is located 
is not affected by the statute. Village 
of Grandville v. Grand Rapids, H. & 
C. Ri R., 196 N.W.. 351, 225, Mich. 587, 
34 A.L.R. 1408. (2) In such case the 
obligation of the company to pave 
exists although the village paves only 
part of the street outside the railroad 
zone (Village of Grandville v. Grand 
Rapids) Etc (Crh. Supra )seconiase 
for example, where county authorities 
paved strips adjacent to the railroad 
zone and the village paved between 
such strips and the curbs (Village of 
Grandville v. Grand Rapids, H. & ¢C. 
R. R., supra). (4). Where a street 
railway company, under a franchise 
from a city, is obliged to keep in re- 
pair that portion of the street occu- 
pied by its tracks, and afterwards 
such street is adopted by the county 
court as a part of class “A” road un- 
der Good Roads L. (1917) such action 
does not relieve the railway company 
from its duty under its franchise to 
keep its portion of the street in re- 
pair. Weaver v. Wheeling Traction 
Co.; 114 S:B. 181, 91 W.Va. 528. See 
City of McMechen v. Wheeling Trac- 
tion Co., 110 S.B. 469, 90 W.Va. 24 
(apparently recognizing rule). 


80. See case infra this note. 


[a] Particular statute.—(1) High- 
way L. § 137, and § 142a, added by L. 
(1913) c 177 and amended by L. 
(1916), authorizing the construction 
of state or county highways through 
villages, do not supersede Railroad L. 
§ 178, providing that railroads shall 
keep in permanent repair a certain 
portion of the street. Village of 


a street, and the village had not de- 
manded that the part occupied by the 
railroad be improved, did not prevent 
a subsequent demand under § 178. 
Village of Peekskill v. Putnam & W. 
Traction Co., supra. 


81. See cases infra this note. 


{a] In Pennsylvania (1) Public 
Serv. Company L. (1920) art 5 §§ 1-3 
gives the public service commission 
no power to relieve a street railway 
company from its contract, in con- 
Sideration of permission to occupy a 
street, to keep the street in good or- 
der and repair for its full width. 
Borough of Swarthmore vy. Public 
Service Commission, .121 A. 488, 489, 
277 Pa. 472 [aff.80 Pa.Super. 99]. (2) 
The power to regulate “facilities” and 
“service” given by the statute does 
not confer such power (Borough of 
Swarthmore v. Public Service Com- 
mission, supra), (3) as the word 
“facilities,” as defined in and used 
throughout the act, always means 
something either owned by or under 
the control of a public utility and ac- 
tually employed in the service it ren- 
ders the public (Borough of Swarth- 
more v. Public Service Commission, 
supra), (4) and the term “service” 
always refers to the service which 
such a corporation owes to its 
patrons, employees, and the public in 
the performance of its charter obli- 
gations (Borough of Swarthmore vy. 
Public Service Commission, supra). 


_{b] In Virginia, under constitu- 
tional provision § 156 (b), that the 
state corporation commission shall 
have the power, and be charged with 
the duty, of supervising, regulating, 
and controlling all transportation and 
transmission companies, in matters 
relating to the performance of their 
public duties, the corporation com- 
mission does not have power to re- 
lieve a railroad company from the 
duty of paving between rails. City 
of Hampton v. Newport News & 
Hampton Ry., Gas & Electric Co., 131 
S.E. 330, 144 Va. 24; City of Ports- 
mouth v. Virginia Ry. & Power Co., 


For later cases, developments and changes in the law see Annotations, same title and section number, 


-§§ 170-171] 


cumstances, obligations imposed by a company’s 
charter.®? : 


[§ 171] (2) By Municipality..* Municipal au- 
thorities have no power to relieve a street railroad 
company, by contract or otherwise, from the pro- 
visions of a statute requiring street surface rail- 
road companies to pave or repair certain portions 
of streets,$* or to reconstruct and repair the paving 
or flooring of certain portions of bridges,*® oceu- 
pied by the companies’ tracks, unless duly author- 
ized in that regard by the legislature.8° Under 
authority duly conferred by the legislature, how- 
ever, a municipality may by contract with a street 
railroad company relieve the latter from duties as 
to repairs and paving.8? Where a municipality, un- 
der a provision of its charter providing for the re- 
pair and repaving of streets, contracts with a pay- 
ing company to pave a street occupied by a street 
railroad, and to maintain such pavement for a spec- 
ified time, the railroad company to be assessed a 
certain proportion of the cost, the latter is thereby 
relieved from its obligation, imposed by the ordi- 
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nance consenting to the construction of #he rail- 
road,** and by a general statute,®® to keep streets 
in repair. Where an obligation of a street railroad 
company is joint in respect of several municipalities, 
one such municipality, acting independently of the 
other interested municipalities, may not release 
the railroad company from the latters’ obligation.®° 
An ordinance for a street improvement, requiring 
a street railway company to furnish rails and other 
track appliances, which are not a part of the street 
construction, is not a waiver by the city of its right 
to demand the construction by the railway company 
of part of the street.?1 


Failure to require performance and practical con- 
struction of ordinance or contract.°? While it has 
been held that a municipality may omit to enforce 
a contract between it and a street railroad company 
requiring the latter to replace and keep in repair 
the pavement on a certain portion of the street,°? 
even as against abutting owners,®* there is author- 
ity to the contrary,®® and it has been held that 
where, by a contract between the street railroad 


Utica, 61. N.Y.S. 31, 45 App.Div. 356; 
Benger v. Davis, 165 


126 S.E. 362, 141 Va. 54, 39 A.L.R. 
BLOF People exinelaE 
[c] In Washington the public N.Y.S. 47, 100 Misc. 334. 


Service commission does not have au- 
thority to relieve a street railroad 
company from the duty to pave im- 
posed by a franchise granted by a 
municipality. State v. Public Service 
po ea aa HG2> Py... 89:0; L0J--Waish. 
01. 


82. See cases infra this note. 


{a] In Vermont, while the proviso 
of Acts (1906) No. 126 § 23 (Gen. L. 
5050), that nothing therein shall be 
construed as affecting special provi- 
sions of the law relating thereto, does 
not affect the question of the public 
service commission’s jurisdiction 
over street railways with respect to 
the repair and maintenance of the 
streets between and adjacent to their 
tracks, the commission cannot mod- 
ify, or relieve a street railway from, 
requirements of its charter. Town of 
West Rutland v. Rutland Ry., Light & 
Power -Co., 121 A. 755; 96 Vt. 413: 


Authority of commission as to com- 
pany’s obligation to repair or pave in 
general see supra § 154. 


83. Ordinances or contracts im- 
posing other duties see infra § 172. 


84. Conway v. Rochester, 51 N.E. 
395, 157 N.Y. 33 [rev 49 N.Y.S. 344, 24 
App.Div. 489]; City _of New York v. 
Brooklyn, Q. C. & S. R. Co., 142 N.Y.S. 
472, 156 App.Div. 856 [aff 107 N.E. 
1074, 213 N.Y. 634]; Kent v. Bingham- 
ton, 81 N.Y.S. 198, 40 Misc. 1 [rev on 
other grounds 86 N.Y.S. 411, 90 App. 
Div. 553]; Weed v. Binghamton, 56 
N.Y.S. 105, 26 Mise. 208; Norfolk & 
P. Traction Co. v. City of Norfolk, 78 
S.E. 545, 115 Va. 169, Ann.Cas.1914D 
1067. 


[a] General statute.—(1) Under 
Railroad L. § 98 (now § 178), the mu- 
nicipal authorities have no power to 
relieve the railroad corporation from 
the duty of making the whole or any 
portion of the specified repairs, or to 
impose the whole or any portion of 
the cost thereof upon the abutting 
owners or the city at large. Conway 
vy. Rochester, 51 N.E. 395, 157 N.Y. 
335 (2) The enforcement of such 
statute is mandatory on municipal 
authorities. Conway v. Rochester, 
supra; City of New York v. Dry 
Dock, E. B. & B. R. Co., 240 N.Y.S. 
744, 185 Misc. 678; and see People v. 


[60:C. J.—19] 


[b] SCharter.—Where the general 
assembly in incorporating a _ street 
railway required it to maintain the 
part of the streets occupied by it 
without expense to the municipality, 
those provisions were mandatory and 
could not be shifted by the city coun- 
cil to the municipality. Norfolk & P. 
Traction Co. v. City of Norfolk, 78 
Bae 545, 115 Va. 169, Ann.Cas.1914D 


[ec] Estoppel of municipality.— 
Where the charter of a street railway 
company, incorporated by the general 
assembly, obligated such company to 
pave and keep in repair, without ex- 
pense to the city, that portion of the 
street within its tracks, an ultra 
vires .ordinance shifting the burden 
from the railroad to the city will not 
estop the city from requiring a com- 
pliance with the charter. Norfolk & 
P. Traction Co. v. City of Norfolk, 78 
See 545, 115 Va. 169, Ann.Cas.1914D 
1067. 


85. Burlington Ry. & Light Co. v. 
City of Burlington, 176 N.W. 285, 188 
Iowa 272. 


[a] Rule applied in respect of the 
duty imposed by Code Suppl. (1913) 
§ 1056a44.. Burlington Ry. & Light 
Co. v. City of Burlington, 176 N.W. 
285, 188 Iowa 272. 


[b] Limited power of municipal- 
ity.—The power of the municipality 
was limited by Code (1897) § 1619 re- 
serving to the legislature full power 
as to future legislation. Burlington 
Ry. & Light Co. v. City of Burlington, 
176 N.W. 285, 188 Iowa 272. 


86. Lacey v. Marshalltown, 68 N. 
W. 726, 99 Iowa 367; Philadelphia v. 
Bowman, 34 A. 353, 175 Pa. 91; Phila- 
delphia v. Evans, 21 A. 200, 139 Pa. 
483; Galveston.v. Galveston City R. 
Co., 46 Tex. 435. 


87. Barrett v. Philadelphia Rapid 
Transit Co., 238 Pa.Dist. 149. 


[a] In Virginia, where a _ street 
railroad company denied that it was 
liable for certain paving and the com- 
pany and the municipality entered in- 
to a contract under which the com- 
pany was to pay a specified amount in 
full satisfaction and discharge of all 
obligation and liability for street pav- 
ing under its franchise, and upon 


completion of the work the munici- 
pality and the company, upon dis- 
agreeing as to the amount due from 
the company, referred the dispute to 
arbitrators, who.found for the city 
for half the amount claimed, a decree 
sustaining the validity of the arbitra- 
tion, but holding the above provision 
of the contract invalid, as well as a 
provision of the award releasing the 
company for five years from its obli- 
gation of paving on each side of its 
rails as required by its charter, did 
not compromise or diminish the city’s 
authority to require the performance 
of the company’s legal duties imposed 
by its franchise or which the munici- 
pality might thereafter impose. Mc- 
Kennie v. Charlottesville & A. Ry. Co., 
65 S.E. 503, 110 Va. 70, 18 Ann.Cas. 
1027 (where Code [1904] § 1038f el 5, 
requiring compliance with certain 
preliminaries to, release, was. in- 
volved). : 


88. Binninger v. New York, 69 N. 
E.1390, 177 NiY. 199: 


89. Binninger v. New York, supra. 


90. City of McMechen v. Wheeling 
Traction Co., 110 S.H. 469, 90 W.Va. 
24, 


[a] Rule applies to the obligation 
to strengthen a bridge occupied by 
street railroad tracks. City of Mc- 
Mechen v. Wheeling Traction Co., 110 
S.E. 469, 90 W.Va. 24. 


91. Central Kentucky Traction Co. 
v. City of Winchester, 191 S.W. 636, 
175 Ky. 806. 


92. Effect of imposition of duty on 
right to assess street railroad com-, 
pany for local improvement see Mu- 
nicipal Corporations § 2900. 


93. Gilmore v. Utica, 24 N.E. 1009, 
L2T N.Y. b6Y. 


94. Gilmore y. Utica, supra. 


[a] Thus, notwithstanding such 
eontract or the relations created 
thereby, the municipality may pave 
the whole street and lay the assess- 
ment for the expense thereof on the 
abutting property owners, as pro- 
vided by the municipal charter. Gil- 
more v. Utica, 24 N.E. 1009, 121 N.Y. 
561. 


95. City of Lincoln v. Harts, 95 N. 
E.°200, 250 Lil. 273; ‘City of Chicago 
v. The Newberry library, 79 N.H, 666, 
224 111.330. 
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company and a municipality, under which the mu- 
nicipality has received a substantial consideration, 
the municipality assumes the company’s obligation 
as to repairs and paving, the burden of such obli- 
gation may not be imposed on abutting owners.°® 
So the mere fact that a municipality has not on 
all occasions required performance by.a street rail- 
road company of the latter’s duties as to mainte- 
nance and repairs does not release the company from 
such duties,°7? and where duties as to repairs and 
paving have been imposed on a street railroad com- 
pany by a contract or franchise agreement, it may 
not be released from such duties by an alleged prac- 
tical construction of the agreement by the parties, 
indicating that such duty did not exist,°* at least 
where the acts of the municipality, relied on to show 
such practical construction, are independent of, and 
not done pursuant to, the contract in respect of 
which the practical construction is alleged.°® A 
street railroad company is not released from its 
duty imposed by a municipal ordinance to maintain 
and keep in repair a portion of a bridge occupied by 
its tracks by the fact that by another and independ- 
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ent ordinance the duty to maintain and repair the 
whole bridge is imposed on another corporation.* 


Wrongful acts or omissions of municipality. Not- 
withstanding certain wrongful acts or omissions on 
the part of the municipality, it has been held that 
the duty of a street railroad company to repair or 
pave remains,” especially where, prior to such acts 
of the municipality, the track area was out of re- 
pair and did not conform to the grade of the ad- 
jacent street.® : 


Amendatory or supplementary ordinances. While 


-an amendatory ordinance, which, when its terms are 


duly accepted\by the street railroad company, ¢con- 
stitutes a contract supported by a consideration, 
may release the company from obligations as to 
improving the street, amendments of, or supple- 
ments to, ordinances which impose duties as to re- 
pairs or paving, will not be construed to relieve a 
street railroad company from such duties in the 
absence of language in the subsequent ordinance 
showing an intention so to relieve the company.° 


[§ 172] ¢. Statutes, Ordinances, or Contracts Im- 


- 96. Philadelphia v. Philadelphia, 
90 A. 573, 244 Pa, 224. 


97. Roanoke Ry. & Electric Co. v. 
. Brown, (Va.) 154 S.B. 526; lLynch- 
burg Traction & Light Co. v. City of 
Lynchburg, 128 S.E. 606, 142 Va. 255, 
43 A.L.R.'752. See City of McMechen 
v. Wheeling Traction Co., 110 S.E. 469, 
90 Seen 24 (apparently recognizing 
rule). 


[a] Duty imposed on several com- 
panies.—The facts that a municipal- 
‘ity has required of a railroad com- 
pany the performance of such com- 
pany’s duty to maintain and repair all 
of a bridge occupied by -street rail- 
road tracks, which bridge is con- 
structed over such company’s tracks, 
and has not required the street rail- 
road company to perform its duty to 
maintain and keep in repair a certain 
portion of such bridge, do not release 
the street railroad company from 
such duty. Roanoke Ry. & Electric 
Co. v. Brown, (Va.) 154 S.H. 526. 


98. City of Burlington v. Burling- 
ton Traction Co., 124 A. 857, 98 Vt. 24. 
See Duluth v.. Duluth United St. Ry. 
Co., 163 N.W. 659, 137 Minn. 286,.10 


A.L.R. 909 (apparently recognizing 
rule). 
99. Roanoke Ry. & Electrie Co. v. 


Brown, (Va.) 154 S.E. 526. 


[a] Rule applied in holding that 
the fact that a municipality did re- 
quire a street railroad company to 
maintain and keep in repair a portion 
of a bridge occupied by the tracks of 
such company, over whose tracks the 
bridge was constructed, to maintain 
and keep in repair the whole bridge, 
pursuant to an independent contract 
between such railroad company and 
the municipality, was not a practical 
construction to the effect that the 
word “streets” in the ordinance im- 
posing the street railroad company’s 
duty to maintain and keep in repair 
did not include “bridges.” Roanoke 
Ry. & Plectric Co. v. Brown, (Va.) 
154 S.E. 526. 


1. Roanoke Ry. & Electric Co. v. 
Brown, supra. 


[a] Municipality was not estopped 
from enforcing obligation of street 
railroad company by exacting from a 
railroad company, over whose tracks 


the bridge was constructed, to main- 
tain and keep in repair the whole 
bridge. Roanoke Ry. & Electric Co. 
v. Brown, (Va.) 154 S.E. 526. 


2. City of Emporia v. Emporia Ry. 
& Light Co.,.139 P. 1185, 92 Kan. 232; 
City of Burlington vy. Burlington 
Traction Co:; 124 A. 857, 98 Vt. 24. 


[a] Ilustrations.—(1) The munic- 
ipality’s invasion of the street rail- 
road company’s rights by excavation 
and removal of materials adjacent to 
the track area is a matter of pure- 
ly private concern and does not ex- 
cuse the company from discharging 
its public duty to maintain the track 
area in conformity with the adjacent 
street. City of Burlington v. Bur- 
lington Traction Co., 124 A, 857, 98 Vt. 
24. (2) Street railroad company was 
not released from its duty where de- 
fective condition was due to a faulty 
method of paving by a paving com- 
pany, pursuant to contract with the 
railroad company, although the city 
engineer suffered such method to be 
used without protest. City of Em- 
poria ‘v. Emporia Ry. & Light Co., 
139 P. 1185, 92 Kan. 232. 


3 City of Burlington v. Burling- 
ton Traction Co., 124 A. 857, 98 Vt. 24. 


4. Indianapolis & E. Ry. Co. v. 
Town of New Castle, 87 N.E. 1067, 48 
Ind.App. 467. : 


[a] Thus the duty of a_ street 
railway company to pay for improyv- 
ing portions of streets accupied by it, 
imposed by an ordinance granting the 
franchise, is abrogated by an amend- 
ing ordinance imposing additional 
burdens of a contractual nature, but 
omitting the requirement as to pay- 
ing for improvements, although the 
burdens thus assumed by the railroad 
company appear to be greatly dis- 
proportionate to the advantages re- 
ceived by it. Indianapolis & E. Ry. 
Co. v. Town of New Castle, 87 N.E. 
1067, 48 Ind.App, 467. 


5. Central Trust Co. of New York 
v. Chicago & O. P. Hlevated R. Co., 
282 F. 594; Burlington Ry. & Light 
Co. v. City of Burlington, 176 N.w. 
285, 188 Iowa 272; West Chester Bor- 
ough v. West Chester St. R. Co., 52 
A. 252, 203 Pa. 201; Roanoke Ry. & 
Electric Co. v. Brown, (Va.) 154 S.R. 


526. 


[a] Particular ordinances.—(1) - 
An ordinance amending an ordinance 
granting a franchise to a railroad 
company, with respect to the part of 
a street which the railroad company 
was required te pave, did not repeal 
another provision of the original ordi- 
nance, requiring the railroad company 
to maintain the pavement. Central 
Trust Co. of New York v. Chicago & 
O. P. Hlevated R. Co., 282 F. 594. (2) 
Where an ordinance allowing a street. 
railway company to use a bridge for 
its tracks referred to an earlier ordi- 
nance requiring the company to pave 
or otherwise improve the space be- 
tween the tracks, and such ordinance. 
referred to a still earlier ordinance 
providing for paving by the street 
railway, the company was not re- 
leased from. its obligation under the 
pre-existing ordinances to pave or: 
otherwise improve the space between 
its tracks, and it was therefore bound 
to pay for its share of a flooring on 
such bridge ordered by the city. 
Burlington Ry. & Light Co. v. City of 
Burlington, 176. N.W. 285, 188 Iowa 
272. (3) An ordinance or resolution 
relieving from the duty to keep 
streets “in repair’ until dividends. 
should be earned or paid did not re- 
lieve from the duty to pave imposed 
by a prior ordinance. West Chester- 
Borough v. West Chester St. R. Co., 52 
A, 252, 203 Pa. 201. (4) Presumption 
does not exist that repeal of general 
ordinance relating to maintenance 
and repair of streets by street rail- 
way company was intended by ordi- 
nance authorizing double-tracking of 
a portion of the route included in the. 
earlier ordinance. Roanoke Ry. &. 
pacer Co. v. Brown, (Va.) 154 S.By 


[b] Conduct of parties.—The fail-- 
ure of municipal officers to enforce a 
street railroad company’s obligation 
to maintain certain paving, under a- 
franchise ordinance, subsequently 
amended, granted by a town prior to- 
the incorporation of the village, was 
of no persuasive force in construing 
the contract, where it affirmatively. 
appeared that the village officers were: 
ignorant of such provision of the 
Sa ggg ON Central Trust Co. of New 

ork v. icago & O. P, Elevat 
Co., 282 F. 594. Midas 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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posing Other Obligations. In some jurisdictions 
street railroad companies are made subject to a tax 
in lieu of the duty to repair,’ but the obligation to 
repair or pave voluntarily assumed by a street rail- 
road company in consideration of the right to use 


public streets does not, according to some cases, im- 


pose a tax within the meaning of a taxing statute 
providing that the tax therein provided for shall 
be in leu of all other franchise taxes. While the 
authority of a municipality, under legislative sanc- 
tion to enter into a binding contract with a street 
railroad company for the payment of a specified 
amount annually by the company in lieu of paving 
by the company, has been recognized,® in the ab- 
sence of legislative authorization, the power of the 
municipality in this regard has been denied,!° and 
a contract between a railroad company and a mu- 
nicipality for the payment by the railroad company 
of a lump sum and a percentage of its annual’gross 
receipts in lieu of certain taxes and of all money 
‘demands or charges whatever has been so construed 
as not to relieve a railroad company from its duty 
‘to repair portions of the street occupied by it.11 


Provision of assessment for improvements. A 
‘contractual obligation to pave or to pay for paving 
has been treated as independent of, and not affeeted 
‘by, statutory provisions authorizing special assess- 
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ments for local improvements,!? and a statutory 
provision imposing liability on street railroad com- 
panies for the payment of a share of the cost of 
repairs or improvements made under an assessment 
plant® does not relieve a company from the duty 
of repairing the portions of the street occupied by 
it where no assessment plan is adopted.!# 


Companies affected. A consolidated company is 
not relieved from the full liability as to repairs or 
paving imposed on one of its constituent companies 
by a contract between a municipality and another 
of the constituent companies, to which the first men- 


‘tioned company was not a party, made before the 


consolidation, which provides for the payment of 
certain sums in heu of the contracting company’s 
obligation to repair and pave, where the statute 
under which the consolidation was made expressly 
provided that the act of consolidation shall not re- 
lease the consolidated company from any of the 
restrictions, liabilities, or duties of the constituent 
companies.1® 


[§ 173] d. Insolvency and Financial Hardship.1* 
The fact that the cost of complying with a street 
railroad’s obligation to repair, pave, or the like, 
will cost more than was anticipated when the obli- 
gation was assumed,!? that the.company is operat- 


affected by this statute. 


6. Imposition of additional obli- 
‘gations as to repairs or paving see su- 
pra § 156. 


7. See cases infra this note. 


' [a] In Massachusetts (1) under 
St. (1898) ¢ 578 §§ 4, 7, 10, 18, provid- 
ing that street railroad companies 
‘shall be subject to a certain tax, 
levied according to mileage, to be ad- 
justed so that the amount collected 
shall correspond to the amount for- 
merly paid by the companies for the 
repair of the streets, and providing 
that street railroad companies shall 
not be required to keep any portion of 
the streets and highways in repair, 
put that such companies shall remain 
subject to all legal obligations im- 
posed in original grants of locations 
to them, such companies are not 
‘bound to repair streets over which 
their lines run which are not em- 
braced in their original locations. 
Worcester v. Worcester Consol. St. R. 
Co., 64 N.E. 581, 182 Mass. 49 [aff 25 
‘Ss Gt. 327, 196) -Uss: 530) 49° Lid. 597]; 
Springfield v. Springfield St. R. Co., 
64 N.B. 577, 182 Mass. 41. (2) The 
validity of such statute in so far as 
it affects certain prior obligations im- 
posed on street railroad companies, 
has been recognized. City of Fall 
River v. Public Service Commission, 
117 N.E. 915, 228 Mass. 575. (3) Thus 
a municipality may not successfully 
attack the validity of the statute as 
an impairment of the obligation of a 
contract, in respect of prior obliga- 
tions to pave or repair. -City of Wor- 
-cester v. Worcester Consol. St. Ry. 
Gorn2d. Sst 32, 196, (US. 0d389, 49-1. 
ed. 591 [aff 64 N.E. 581, 182 Mass. 
49]; City of Springfield v. Springfield 
St. R. Co., 64 N.E. 577, 182 Mass. 41. 
(4) “Original grants of location’ in 
the exception means the first location 
in the municipality. _ Worcester v. 
Worcester Consol. St. R. Co., 64 N.E. 
581, 182 Mass. 49. (5) An obligation 
as to repairs or paving, contained in 
the original grant of location, is not 
Worcester 
v. Worcester Consol. St. Ry., 78 N.E. 
222, 192 Mass. 106; Hyde Park v. Old 


‘Colony St. R. Co., 74 N.E. 352, 188 


Mass. 180. (6) So, also, a condition 


of a company’s covenant under seal to 
save city harmless from all loss from 
construction and operation of exten- 
sions of road, in so far as additional 
to burden imposed on road by St. 


-(1864) ce 229 § 18, to keep streets, 


roads, and bridges in repair, was not 
abrogated by such act of 1898. City 
of Northampton v. Northampton St. 
Ry. Co., 121 N.E. 495, 231 Mass. 540. 
(7)_ St. (1911) -¢ 552, amending St. 
(1910) ¢ 654 § 6, but not repealing St. 
(1906) ce 463 pt 3 § 79, recodifying 
Rev. L. c 112 § 44, which reénacted 
the act of 1898, here under considera- 
tion, relative to a bridge over Taun- 
ton Great River between Fall River 
and Somerset, did not supersede such 
act. _ City) of 7 Pall) River —v. -Public 
Service Commission, 117 N.E. 915, 228 
Mass. 575. (8) For exceptions of cer- 
tain grants from operation of act of 
1898 see Boston y. Union Freight R. 
Co., 63. N.E. 412, 181 Mass. 205. 


{b] Im Missouri, under a statute 
providing that in addition to the an- 
nual tax therein provided each of the 
railway companies involved shall pay 
to the city of St. Louis a license, not 
to exceed a certain amount, for each 
car run by it, and that the taxes and 
license payable under the statute 
shall be in lieu of all taxes, burdens, 
expenditures, and repairs ‘outside of 
their track,’ required of such compa- 
nies by former laws and ordinances, 
the exemption includes the space be- 
tween double tracks. St. Louis v. St. 
Louis R. Co., 50 Mo. 94. 


gs. Trenton v. Trenton St. R. Co., 
63 A. 1, 72 N.J.Law 317. 


9. City Council of Augusta v. 
Augusta-Aiken Ry. & Electric Corpo- 
ration, 104 S.E. 508, 150 Ga. 529. 

10. South Covington & C. St. Ry. 
Co. v. Henkel & Sullivan, 14 S.W.(2d) 
1068, 228 Ky. 271. 

ll. Georgia Ry. & Power Co. v. 
City of Atlanta, 113 S.E. 420, 153 Ga. 
Saldy 

12. Boisot v. Amarillo St. Ry. Co., 
244 F. 888 [aff 249 F. 193, 161 C.C.A, 
229]. 

13. See statutory provisions. 


Liability of street railroad to as- 
sessment for municipal improvements 
in general see Municipal Corporations 
passim §§ 2888-2900, 2914. 


14. Georgia Ry. & Power Co. v. 
ae of Atlanta, 113 S.E. 420, 153 Ga. 


15. Kent vy. Binghamton, 70 N.Y.S. 
465, 61 App.Div. 323. See Kent v. 
Common Council of City of Bingham- 
ton, 81 N.Y.S. 198, 40 Mise. 1 [rev on 
other grounds 86 N.Y.S. 411, 90 App. 
ais 553] (apparently recognizing 
rule). 


16. Power of local authorities to 
require repaving instead of repair be- 
cones repairing cheaper see supra § 

56. 


Want of funds as defense in man- 
damus see Mandamus §§ 475, 496. 


17. Borough of Swarthmore v. 
Philadelphia, Rapid Transit Co., 124 
AL 343, 280) Pa. 79,33 AJL.Ri 128, 


[a] Thus (1) a provision in. the 
consent given by the municipal au- 
thorities that the street railroad com- 
pany shall keep in “good order, repair 
and travelable condition” a street oc- 
eupied by it requires compliance with 
such provision notwithstanding a 
change in the use of the street causes 
more rapid deterioration than was 
contemplated when the consent was 
given. Nether Providence Tp. vy. 
Philadelphia Rapid Transit Co., 124 
A. 345, 280 Pa. 74. (2) Where a street 
railroad’s contract with a city re- 
quired the company to keep streets 
used by it ‘atall times. . . . in good 
order,” with “telford or macadam’’ 
from curb to curb, it was required to 
keep such streets in proper condition 
in compliance with such condition or 
remove its tracks, although the con- 
tract was entered into before auto- 
mobile traffic became prevalent, and 
at a time when the modern type of 
highway was not in contemplation, 
and although compliance with the 
condition required frequent changes, 
in: view of the inability of a telforded 
or macadamized road to- bear the 
strain of present-day traffic. Borough 
of Swarthmore v. Philadelphia Rapid 
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ing at a loss,!® is insolvent,!® or, in general, that 
the performance of its obligation will work financial 
hardship,” ordinarily is not sufficient to release the 
company from its obligation so long as it continues 
to use the street-in question. A street railroad com- 
pany may not, however, be required, to continue in- 
definitely operations which will result in the ex- 
haustion of its assets,?4 and while the state public 
utility board or commission, under some statutes, 
has no power to release the company from its obli- 
gations as to repairs or paving because of financial 
hardship where the company continues to use the 


street in question,?? and, in some 


allow an abandonment in order that the company 
may avoid the financial hardship imposed by its 
charter obligations,”* under some statutes such board 
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states, may not 


or commission may permit a removal of the tracks 


under certain circumstances, in order to permit the 
company to avoid undue financial hardship.?4 


Transit Co., 124 A. 343, 280 Pa. 79, 


33 A.L.R. 128. 


18. City of St. Augustine v. St. 
Johns Plectrie Co., 286 F. 474; Town 
of West Rutland v. Rutland, 129 A. 
303, 98 Vt. 508. 


[a] Consolidated company operat- 
ing at a loss in railroad department. 
Where a consclidated railway, light, 
and power company was obligated un- 
der its charter to keep track area in 
good condition, and the public service 
commission entered an order requir- 
ing repairs, the fact that the railroad 
department of the corporation is op- 
erating at a loss and its railroad op- 
erations have been progressively un- 
profitable does not absolve it from 
fulfilling its charter obligations, and 
mandamus may issue under Acts 
(1923) No. 92, commanding the cor- 
poration to comply with such order, 
Town of West Rutland v. Rutland Ry. 
Light & Power Co., 129 A. 303, 98 Vt. 
508. 


19. Boisot v. Amarillo St. Ry. Co., 
Seat 838 [aff 249 F. 193, 161 C.C.A. 
229). 


20. U.S.—Milwaukee Plectric Ry. 
& Light Co. v. State of Wisconsin ex 
rel. City of Milwaukee, 40 S.Ct. 306, 
252 U.S. 100, 64 L.Ed. 476, 10 A.L.R. 
4 [aff 164 N.W. 844, 166 Wis. 
163]. 


N.J.—Board of Chosen Freeholders 
of Hudson County v. Jersey City, H. 
SE SteesEe ya COL 2 SSau Ay ll O61) i 8ibie INidi. 
Law (179. 


Pa.—Borough 
Philadelphia Rapid Transit Co., 
A. 343, 280 Pa. 79. 


Vt.—Town of West Rutland v. Rut- 
Jand, 129 A. 303, 98 Vt. 508. 


Wis.—State v. Milwaukee Electric 
Ry. & Light Co., 161 N.W. 745, 165 
Wis. 230. 


See City of New York v. Dry Dock, 
E. B. & B. R. Co., 240 N,Y.S. 744, 135 


of Swarthmore v. 
124 


Mise, 678 (apparently recognizing 
rule). } 
fa] Danger of insolvency.—A 


street railway is bound by its agree- 
ment to repair a highway on which its 
tracks are laid where such agreement 
-is set forth in its franchise even 
though compliance with such condi- 
tion precedent endangers the financial 
solvency of the railroad. Nether 
Providence Tp. v. Philadelphia Rapid 
Transit Co., 124 A. 345, 280 Pa, 74. 


[bp] Reasonable return on invest- 
ment.—(1) Until the lawmaking 


power directs otherwise, the contract 
duty of a street railroad to repair a 
street, assumed for permit to occupy 
it, must be complied with, though its 
burden may reduce the income below 
a reasonable return on its investment. 
Borough of Swarthmore vy. Public 
Service Commission, 121 A. 488, 277 
Pa. 472 [aff 80 Pa.Super. 99]; Borough 
of Collingdale v. Philadelphia Rapid 
Transit Co., 117 A. 909, 274 Pa. 124. 
(2) A like rule has been recognized 
where the duty was imposed by the 
company’s charter. Fown of West 
Rutland v.. Rutland, 129 A. 303, 98 
Vt. 508. (3) So the mere fact that a 
street railway is not earning six per 
cent on the value of its property does 


not relieve it of the obligation volun-' 


tarily assumed by its franchise, or 
properly imposed, to keep a specified 
portion of the street in repair. Mil- 
waukee Electric Ry. & Light Co. v. 
State of Wisconsin ex rel. City of 
Milwaukee, 40 S.Ct. 306, 252 U.S. 100, 


64 L.Ed. 476, 10 A.L.R. 892 [aff 164 N. 


W. 844, 166 Wis. 163]. 


[c] Unreasonable reduction of 
earning capacity.—(1) The fact that 
an ordinance, requiring street railway 
company to repave its track zone with 
same material used by city, will un- 
reasonably reduce its earning capacity 
will not invalidate the ordinance 
(State v. Milwaukee Electric Ry. & 
Light Co. /L6L  uNowW. (45> $£65° Was: 
230), (2) since the company can at 
any time apply to the railroad com- 
mission and have the rates of fare 
made reasonable (State v. Milwaukee 
Electric Ry. & Light Co., supra). (3) 
Regulation of fare in general see Car- 
riers §§ 1081-1090. 


{d] Authorizing competing line 
and loss of connection.—<A street rail- 
way company is not relieved of its ob- 
ligation, assumed as condition of 
right to occupy a street, to repair the 
street, because of a decrease of its re- 
ceipts, resulting from a subsequent 
grant by the borough to another com- 
pany to occupy a parallel street, and 
from the fact that another company, 
with which it had had connection, 
passed into the hands of others at 
foreelosure sale. Burgess and Town 
Council of Borough of Norristown v. 
Reading Transit & Light Co., 121 A, 
495) 274 Pa. 459. 


[e] Obligation involved.—Rule 
has been applied where the obligation 
involved was to conform to grade and 
to pave. Borough of Sayre v. Waver- 
ly Sayre & Athens Traction Co., 1138 
A. 424, 270 Pa. 412. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 174] 7. Notice and Demand by Municipality. 
Under some statutes imposing the duty to keep a 
street in repair, in respect of mere defects in that 
part of the street to which the duty appertains, 
notice to the company by municipal authorities is 
not necessary in order to give rise to the duty,?° 
but notice is required in order to impose the obli- 
gation to pave or to make general repairs*® and to 
permit the municipality to pave or to make such 
general repairs at the expense of the company.”? 
Where, by the applicable statute, the pavement to 
be used in the portion of the street to be paved 
by the railroad company is to be in substantial con- 
formity with that used in the remainder of the 
street,?® the notice to the company should conform 
to the statute in this regard.?® 


[§ 175] 8. Improvement or Repairs by Munici- 
pality at Company’s Expense and Recovery from 


21. Northern Illinois Light & 
Traction Co!, 134 N.E. 142, 302 Til. 17; 
New York Trust Co. v. Buffalo and 
Lake Erie Traction Co., 183 N.Y.S. 
278, 112 Misc. 414; Burgess and Town 
Council of Borough of Norristown v. 
Reading Transit & Light Co., 121 A. 
495, 277 Pa. 459: 


[a] Fact that other branches of 
business are operated at profit does 
not require continuance of operation 
of street railroad in certain streets 
with the continued liability for pav- 
ing costs. Northern Illinois Light & 
Be ce Co., 1384 N.E. 142, 302 Ill. 


'22. Borough of Swarthmore v. 
Public Service Commission, 121 A, 
488, 277 Pa. 472. 


23. Town of West Rutland v. Rut- 
land Ry. Light & Power Co., 129 A. 
303, 98 Vt. 508; Rutland Ry. Light & 
Power Co. v. Town of West Rutland, 
€Vt.) 127-A. 882. 


24. Northern Illinois 
Mract. (Cov “ve stllinoils 
Commn.; 134... N:B) 142,302 3a, alas: 
Burgess and Town Council of 
Borough of Norristown, 121 A. 495, 
277 Pa. 459. 


25. Schuster v. Forty-Second St., 
ete., R. Co, 85 N. Hy 670, £92 Ney, 4032 


[a] Particular statute.—General 
Railroad L. § 98 (now § 178) provid- 
ing that street railroad. companies. 
shall keep in permanent repair a cer- 
tain portion of streets occupied by 
their tracks, under the supervision of, 
when required by, and as prescribed 
by, local authorities, and providing 
that after a specified notice the local 
authorities may make the repairs at 
the expense of the company on the 
latter’s failure to do so, does not re- 
quire notice as _ to, defective condi- 
tions suddenly developing. Schuster 
v. Forty-Second St., ete, R. Co., 85 
NE. 670, 192° N-Y. 403. 


Notice to company affecting lia- 
bility for injuries to third persons 
pumice) from defects see infra § 


Light & 
Commerce 


26. Conway v. Rochester, 51 N.E. 
395, 157 N.Y. 33. 


27. See infra § 176. 

28. Conformity in general see 
supra § 167. 

29. Honolulu Rapid Transit & 
Land Co. v. Territory, 21 Haw. 136 
(notice held sufficient). 
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' Company*°—a. In General.*t 
~ keeping in repair and repaving a street is imposed 
upon a street railroad company oceupying the same, 
the municipality may, after notice to the delinquent 
company,** cause the street to be repaired or paved 
at the expense of the company,’? even in the ab- 
sence of a statute expressly so providing,®+ and - 
Under some statutes, 
while the necessity for the use of the tracks, in or- 
der to impose hability for work done by the mu- 
nicipality, has been asserted,*® the liability arises 
from the conjunction of use, want of repair, and 
notice,** regardless of the extent of the prior use?’ 
or of future prospective use,*® and no estoppel on 
the part of the municipality can affect a street 
railroad’s duty under the statute when duly fixed.*° 
The right of a municipality to recover from a street 
railroad company the cost of paving a certain por- 
tion of a street occupied by the company’s track, 
on the assumption that the obligation to pave was 
imposed by the franchise for the use of the street, 
has been denied where the municipality has been 


§ 175] 


recover the cost thereof.?> 


30. Contribution and apportion- 
ment of costs in respect of repairing 
and rebuilding bridges see supra § 
160. 


Enforcing duty by: 
Mandamus see Mandamus § 496. 


Suit for specific performance 
Specific Performance § 286. 


31. Companies liable see infra § 
LE9. 


Estoppel or loss of right to deny 
liability see infra § 178. 


32. See infra § 176. 


33. D.C.—District of Columbia _ v. 
Washington, ete., R. Co., 12 D.C. 361 
[rev on other grounds 10 S.Ct. 19, 132 
US), 33. Li. bd 231 J. 


Ky.—Central Kentucky Traction Co. 
v. City of Winchester, 191 S.W. 636. 


N.Y.—New York v. Ninth Ave. R. 
Co., 115 N.Y:S. 876, 1380 App.Div. 839; 
Mechanicville vy. Stillwater, ete., St. 
SRN Gos TiINEY.Ss- 11022985 Mise. 513 
[aff 74 N.Y:S. 1149, 67 App.Div. 628 
(aff 66 N.E. 1117, 174 N.Y. 507) 1]. 


Ohio.—Columbus v. Columbus St. 
R. Co., 12 N.E. 651; 45 OhioSt. 98.’ 


Pa.—Philadelphia v. 138th St., etc., 
Pass. R. Co., 3 Pa.Dist. 468. 


[a] Nature of debt.—Where the 
obligation to pave was imposed by 
statute, it was held that the debt was 
not a mere contract debt. Cleveland 
v. Cleveland, etc., R. Co., 4 OhioDec. 
(Reprint) 315, 1 Clev.L.Rep. 304. 


34. Brobston vy. Burgess and Town 
Council of Borough of Darby, 138 A. 
849, 290 Pa. 381, 54 A.L.R. 1285. See 
Texas Bitulithic Co. v. Abilene St. 
Ry. Co., (Tex.Civ.App.) 166 S.W. 433 
(recognizing rule); and cases passim 
supra note 33. 


35. Central Kentucky Traction Co. 
v. City of Winchester, 191 S.W. 636, 
173 Ky. 806; Brobston v. Burgess and 
Town Council of Borough of Darby, 
138 7A. 849, 290: Pa: 331, 54 A,IAR. 
1285; Nether Providence Tp. v. Phila- 
delphia Rapid Transit Co., 124 A. 345, 
280 Pa. 74; Burgess and Town Coun- 
cil of Borough of Norristown v. Read- 
ing Transit & Light Co., 121 A. 495, 
277 Pa. 459; Borough of Collingdale 
v. Philadelphia Rapid Transit Co., 117 
A. 909, 274 Pa. 124; Philadelphia v. 
13th & 15th Streets Pass. R. Co., 15 


see 


Pa.Co, 29; Texas. Bitulithic’ Co. v. 
Abilene St. Ry. Co., (Tex.Civ.App.), 
166 S.W. 433; Village of Walworth v. 


Where the duty of 
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Chicago, H. & G. L. Ry. Co., 208 N.W. 
877, 190 Wis. 379. And see cases 
supra note 33, 


[a] Raising questions as to regu- 
larity of letting contract for work.— 
A railway company, sued by a village 
for the cost of paving railway zone, 
is not concerned with the question of 
compliance with a statute in letting 
the contract. Village of Walworth v. 
Chicago, H. & G.. L. Ry. Co., 208 N.W. 
ShT 190 Wises). 


[b] When two companies liable.— 
Where each of two street railroad 
companies occupying a stréet are by 
charter, contract, and ordinance liable 
for the cost of paving the street, the 
city may sue one of them therefor, 
and the company be compelled to look 
to the other for contribution, or it 
may sue each for one half the cost. 
Philadelphia v. Second St., ete., Pass. 
Ri Co., 2 Pa Dists 705, i1scPa.Co- 580; 


[ce] Pleading.—The petition, in an 
action by a municipality to recover 
from a street railway the cost of pav- 
ing that portion of the street occupied 
by the railway, should disclose the 
width and length of the pavement, or 
give other data, from which the court 
can determine the amount to which 
the city is entitled, and whether that 
amount is within its jurisdiction. 
Texas Bitulithic Co. v. Abilene St. 
Ry. Co., (Tex.Civ.App.) 166 S.W. 433. 


[d] Evidence.—(1) The burden of 
proving the required notice is on the 
municipality. Philadelphia v. Heston- 
ville, Mantua, & Fairmount Pass. Ry. 
Compan sPa. Con 129). .¢2)., In am ‘action 
by a city against a street railway 
company for improvements made by 
the city to the track and street, the 
evidence was sufficient to show 
that the company had actual notice 
from the city to make such improve- 
ments and refused to do so. Central 
Kentucky Traction Co. v. City of Win- 
chester, 191 .S.W., 686, 1738 Ky. 806. 
(3) In-an action by a city against a 
street railroad for cost of cleaning 
the streets, evidence was sufficient 
to sustain verdict and judgment for 
plaintiff. City of Pittsburgh v. Pitts- 
burgh Rys. Co., 83 A. 278, 234 Pa. 223, 
Ann.Cas.1913C 933. 


36. City of New York v. Linch, 
146 N.Y.S. 357, 161 App.Div. 292 [aff 
107 N.E. 1074, 213 N.Y. 638]. 


in determining 


[a] Rule applied 
of a 


the liability of the receiver 
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fully reimbursed for the cost of such paving by 
the collection of assessments on abutting property, 
in levying which assessments the municipality had 
not exceeded its powers.* 


Performance of work as condition precedent. 
While ordinarily the company does not become lia- 
ble fcr the cost of paving before the paving has 
actually been done,*? in a suit to foreclose a mort- 
gage on the property of a street railroad company, 
the court may properly direct that an amount suf- 
ficient to cover the cost of paving a certain por- 
tion of a street, in respect of which the duty to 
pave was assumed by the company under a contract, 
should be reserved out,of the proceeds of sale of 
the railroad property for payment to the munici- 
pality on its completion of the paving.*? 


Nature and form of proceeding. The right of a 
municipality to recover in an action at law for the 
expense of performing certain duties imposed on 
a street railroad company has been recognized.** 
So the propriety of recovering in an action of as- 


street railroad company under Rail- 
road L. § 178 (formerly § 98). City 
of New York vy. Linch, 146 N.Y.S. 367, 
161 App.Div. 292 [aff 107 N.E. 1074, 
213. N.Y.) 6387]: 


37. City of New York v.* Linch, 
supra; City of New York v. Dry 
Dock, .B:( Bi. & BLoR.%€0:,7240) NeY.S$ 
744, 135 Misc. 678. 


[a] Rule applied in construing 
Railroad L. § 178 (formerly § 98). 
City of New York vy. Linch, 146 N.Y.S. 
357, 161 App.Div. 292 [aff 107 N.EH. 
1074, 213 N.Y. 638]; City of New York 
v. Dry Dock, E. B. & B.. R= Co., 240 
N.Y.S. 744, 135 Misc. 678. 


38. City of New York v. Linch, 146 
N.Y.S.. 357, 161 App.Div. 292 [aff.107 
N.E. 1074, 213 N.Y. 6388]; City of New 
York v..Dry':-Dock, EK. B,- &.Bs Re Co. 
240 N.Y.S. 744, 135 Misc. 678. 


39. City of New York v. Dry Dock, 
KK. B. & B. R. Co., supra. } 


40. City of New York v. Dry Dock, 
E. B. &B: RyCo., supra, 


[a] Rule applied in respect of ob- 
ligation imposed by Railroad L. § 
178. City of New York v. Dry Dock, 
E. B. & B. R. Co., 240 N.Y.S. 744, 125 
Mise. 678. 


41. City of Duluth v. Duluth St. 
Ry. Co., 176 N.W. 47, 145 Minn. 55. 


42. Edwards Hotel & City R. Co. v. 
ee of Jackson, 51 So. 802, 96 Miss, 


43. Boisot v. Amarillo St. Ry. Co., 
Dane 838 [aff 249 FB. 193,\161 O.C.A. 


44. See cases passim notes 45, 46. 


[a] Receiver.—A receiver of a 
street railroad company may be held 
liable at law for the liability imposed 
by the Railroad L. § 178 [formerly 
§ 98], and it is not necessary to pro- 
ceed by petition, in order that the 
equities between him and the com- 
pany may be adjusted as to the re- 
spective periods of use. City of New 
Vous v- Linch AGN Season om 
App.Div. 292 [aff 107 N.E. 1074, 213 
N.Y. 638]. 


[b] In Ontario a municipality may 
recover in an action at law for the 
expense of removing snow swept by 
the company from its tracks onto the 
street at the side of the tracks. 
Toronto R. W. R. Co. v. Toronto, 17 
Ont.W.N. 501. 
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sumpsit has been recognized,*® as has the right of 
a municipality to recover the cost of repairs, in an 
action of contract on the covenant of a street re«l- 
road company in an instrument under seal that, so 
long as the company shall operate certain exten- 
sions, it will save the city harmless from all loss 
by reason of the construction and operation of the 
extensions ;*® but it has been held that where no 
contract obligation is involved and the imposition 
by municipal authorities of conditions as to repairs 
is regarded as the exercise of a governmental func- 
tion,*? the remedy, if any, for the recovery of the 
cost of repairs is in equity.4* Under some enact- 
ments the municipality may acquire’ an enforcea- 
ble lien upon the franchises and tracks of a street 
railroad company for the cost of paving for which 
the company is liable,*® and, under some statutes, 
the municipality may enforce liability for such cost 
either by suit in the ordinary form or by foreclos- 
ing a lien in the same manner as mortgages may be 
foreclosed.°° 


[§ 176] b. Allowing Company Opportunity To Do 
Work; Notice and Demand. While the view has 
been taken that a street railroad company obtain- 
ing the consent of a municipality to operate railways 
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[§§ 175-176 
is chargeable with notice of its duty to keep pave- 
ments clean, as required by ordinance, without spe- 
cial notice or request from ‘the city,°1 a company 1s 
entitled to an opportunity itself to perform the work 
of repairing or to improve a portion of a street or 
highway where the obligation so to do is imposed 
on it, before the municipality can itself do it and 
recover therefor,°? and, to this end, notice 1s usu- 
ally required to be given to the company requiring 
or requesting it to do the necessary work.®* The 
view has been expressed, however, that actual no- 
tice is not necessary,°* and that the enactment and 
publication .of an ordinance requiring the paving 
involved is constructive and sufficient notice to the 
company.®> The fact that the municipality lets the 
contract to do the work within the time limited for 
the company to perform, but after notice is given, 
is not a defense to an action against the company 
for the cost of paving,®® nor is it essential to the 
liability of the company that the notice shall pre- 
cede the letting of the contract by the municipality 
for the work,®? so long as the work is not com- 
menced or done within the time limited for the 
company to do the same.®* While the notice should 
designate with reasonable accuracy the extent and 
type of work required,®® and that the performance 


45. District of Columbia v. Wash-|for paving assessment did not ad-,delphia v. Hestonville, etc., Pass. R. 
ington, etc, R. Co., 15 D.C. 214;| judicate that all grounds were good,|Co., 52 A. 184, 203 Pa. 38; Philadel- 


Brobston v. Burgess and Town Coun- 
cil of Borough of Darby, 138 A. 849, 
290 Pa, 331, 54 A.L.R. 1285. 


. [a] Assumpsit is more appro- 
priate than debt.—District of Colum- 
bia v. Washington, etec:, R. Co., 12 D. 
C. 361 [rev on other grounds 10 S.Ct. 
19, 132 U.S. 1, 38 L.Ed. 231]. 


{b] Municipality surety for com- 


‘pany.—The municipality is responsi- 


ble for the condition of its streets, 
and in this respect stands in the re- 
jation of surety for the performance 
by the company of its obligation to 
keep its road in good condition; hence, 
on default being. made, it may at 
once do the work and sue in as- 
sumpsit for the cost on the same 
theory that a surety, who discharges 
the defaulted obligation of his prin- 
cipal, does so upon his implied re- 
quest and upon his implied promise to 
indemnify. District of Columbia vy. 
Washington, ete., R. Co., 15 D.C. 214. 


46. City of Northampton y. North- 
ampton St. Ry. Co., 121 N.H. 495, 231 
Mass. 540. 


47. See supra § 152. 


48. City of Northampton v. North- 
ampton St. Ry. Co., 121 N.E. 495, 231 
Mass. 540. 


49. Cleveland v. Cleveland, etc., R. 
Co., 4 OhioDec. (Reprint) 315, 1 Clev. 
L.Rep. 304. 


[a] In Georgia (1) under the char- 
ter of the city of Decatur, L. (1919) 
p 934 and L. (1924) p 534, all street 
railway property, located within the 
municipality, and used‘in the opera- 
tion of the railway, is subject to a 
lien for the cost of paving a portion 
of the street, which lien is subject 
to judicial enforcement. Georgia 
Power Co. v. City of Decatur, 154 8S. 
BH, 268, 170 Ga. 699. (2) In such city 
the authority to levy on street rail- 
road property is not limited to abut- 
ting property. Georgia Ry. & Elec- 
tric Co. v. Town of Decatur, 116 S.R. 
645, 29 Ga.App. 653. (8) Overruling 
of general demurrer to affidavit of 
illegality to fieri facias by such city 


but only that all were not bad. Geor- 
gia Ry. & Electric Co. v. Town of 
Decatur, supra. (4) In such case, 
in the absence of a special demurrer 
to the affidavit of illegality, an aver- 
ment that there was no authority to 
sell the property and that no assess- 
ment was ever made was sufficient to 
raise an issue of fact as to the 
existence of ordinances for paving 
and for assessment. Georgia Ry. & 
Electric Co. v. Town of Decatur, 
supra. 


50. See statutory provisions, 


[a] Particular statute.—L. (1919) 
ce 152 § 8, which permits such choice 
of remedies is valid although it en- 
larges to some extent the remedy for 
the enforcement of obligations im- 
posed by a franchise granted by a 
municipality prior to the enactment 
of the statute. City Electric Co. v. 
eee Albuquerque, 258. P. 573, 32 N. 


51. City of. Pittsburgh v. Pitts- 
burgh Rys. Co., 88 A. 273, 234 Pa. 228, 
Ann.Cas.1913C 933. 


52. Edwards Hotel & City R. Co. 
v. City of Jackson, 51 So. 802, 96 
Miss. 547; New York v. Metropolitan 
Ss , 115 N.Y.S. 878, 130 App. 
Peo. v. Coffey, 21 N.Y.S. 
34, 66 Hun 160; Borough of Irwin v. 
Irwin-Herminie Traction Co., 152 A. 
544, 301 Pa. 456; Texas Bitulithic Co. 
v. Abilene St. Ry. Co., (Tex.Civ.App.) 
166 S.W. 433. 


53. Miss.—Edwards Hotel & City 
R, Co. v. City of Jackson, 51 So. 802, 
96 Miss. 547. 


N.Y.—Schuster v, Forty-Second St., 
etc., R. Co., 85 N.E. 670, 192 N.Y. 408; 
Conway v. Rochester, 51 N.E. 395, 157 
N.Y. 33 [rev 49 N.Y.S. 244, 24 App. 
Div. 489]; Peo. v. Coffey, 21 N.Y.S. 
34, 66 Hun 160, 


Ohio.—Columbus vy. Columbus St. 
R. Co., 12 N.E. 651, 45 OhioSt. 98. 


Pa.—Borough of Irwin vy. Irwin- 
Herminie Traction Co., 152 A. 544, 
301 Pa. 456; Reading v. United Trac- 
tion Co., 64 A. 446, 215 Pa. 250; Phila- 


phia v. Hestonville, Mantua & Fair- 
mount Pass. Ry. Co., 27 Pa.Co. 129. 


Tex.—Galveston v. Galveston City 
R. Co., 46 Tex. 435; Texas Bitulithic 
Co. v. Abilene St. Ry. Co., (Civ.App.) 
166 S.W. 4383. 


[a] TWWustration.—Duty 
by Railroad L. § 178. City of New . 
York v. Linch, 146 N.Y.S. 356, 161 
App.Div. 292 [aff 107 N.E. 1074, 213 
N.Y. 638). 


[b] Admission as to notice.— 
Where a street railway company ad- 
mitted that an ordinance was notice 
to it to furnish rails, ete., incident to 
improvement of the _ street, this 
amounts to a confession that it re- 
ceived notice of the city’s purpose to 
improve the street, which carried with 
it the obligation to pay for the com- 
pany’s share of improvement when it 
failed to do the work itself. Central 
Kentucky Traction Co. v. City of Win- 
chester, 191 S.W. 686, 175 Ky. 806. 


54. Central Kentucky Traction Co. 
v. City of Winchester, 191 S.W. 636, 
175 Ky. 806. 


55. Central Kentucky Traction Co. 
v. City of Winchester, supra. 


56. City of New York v. New York 
City Ry. Co., 116 N.Y.S. 765, 132 App. 
Div. 164, 


57. Central Kentucky Traction Co. 
v. City of Winchester, 191 S.W. 636, 
175 Ky. 806; New York v. New York 
City R. Co.,.116 N.Y.S. 765, 132 App. 
Div. 164; Columbus v. Columbus St. 
R. Co., 12 N.E. 651, 45 OhioSt. 98. 


58. New York v. New York City R. 
Co., 116 N.Y.S. 765, 132 App.Div. 164; 
Columbus vy. Columbus St. R. Cov 2b2 
N.E. 651, 45 OhioSt. 98. 


59. Pennsylvania Steel Co. v. New 
York City Ry. Co., 191 F. 216; New 
York v. Bleecker St., etc., R. Com alain: 
N.Y.S. 592, 130 App.Div. 830; Borough 
of Irwin vy. Irwin-Herminie Traction 
Co., 152 A. 544, 301 Pa. 456, 


[a] Notice insufficient (1) under 
New York Railroad L. § 98 (now § 
178). Pennsylvania Steel Co. v. New 


imposed . 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 176-177] 


of the work is required,®° it need not in all cases 
conform strictly to the requirements of the appli- 
cable ordinance,*! and usually it is sufficient if it 


is such as reasonably to inform the company on 


whom the duty in question rests, of the character 
and extent of the work required,*? and informali- 
ties or immaterial defects therein may be disregard- 
ed;°* so also, notice need be given only to the 
company on whom the duty in question rests.°4 


Company’s waiver of notice and right to perform 
work. The company may waive such notice or lose 
its right to object to the lack of sueh notice,*® or 
to the sufficiency of the notice given.*® So also, 
since the right to elect to make an improvement, 
or to pay therefor, is a privilege favorable to the 
company,°* the company may waive its right to do 
the work,°* and failure specifically to elect by op- 
eration of law becomes an election to pay;®® the 
company cannot avoid the legal obligation imposed 
by a failure specifically to make an election.’° 


[§ 177] ¢. Amount of Recovery.*1 Where a mu- 
nicipality has made repairs or done paying which 


Work City, Ry. Co, 191, F226; 
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neous calculation of the area to be 
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the street railroad company was bound, but neg- 
lected, to make or do, it is entitled to recover the 
reasonable cost of the work,’? or, as sometimes stat- 
ed, the reasonable value of the work.7® While the 
obligation of the company is not measured by the 
amount actually expended by the municipality,’* 
where no fraud is shown, or any facts to impeach 
the reasonableness of the account, the exact sum 
expended in the work is prima facie the sum which 
the municipality is entitled to recover,*® and the 
propriety of permitting a recovery in accordance 
with the terms of the contract for the work made 
by the municipality on the so-called “cost-plus” plan 
has been recognized.7® Extravagant amounts reck- 
lessly expended in the work without reference to 
its true value should not, however, be allowed, as 


.the municipality cannot proceed in a reckless or 


extravagant manner and charge the company for 
expenses unnecessarily or unreasonably ineurred,7* 
and the court has also refused to allow certain items 
which were not authorized by the municipal coun- 
eil.78 


Set-off or deductions. The right of the street rail- 


after notice. Borough of Irwin v. 
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York v. Bleecker St., etc., R. Co., 115 
N-Y.S. 592, 130 App.Div. 830. (2) 
Notice to remove and relay track at 
railway company’s’ expense, under 
agreement, was not notice to make 
repairs. Borough of Irwin v. Irwin- 
Herminie Traction Co., 152 A. 544, 
301 Pa, 456. 


60. Pennsylvania Steel Co. v. New 
York City Ry. Co., 191 F. 216; City 
of New York v. Bleecker St. & F. 
Ferry R. Co., 115 N.Y.S. 592, 130 App. 
Div. 830. 


61. Columbus v. Columbus St. R. 
Co., 12 N.E. 651, 45 OhioSt. 98. 


[a] Thus, where the company, 
after notice, without attempting to 
perform any part of the work, per- 
mits the city, without objection, to 
commence and complete it, adjusts its 
track to conform thereto, as it pro- 
gresses, and with knowledge that the 
city expects it to pay for the same, 
and of all the circumstances, receives 
all the benefits of the work, the city 
may recover the cost of the work, al- 
though the notice does not strictly 
conform to the ordinance. Columbus 
v. Columbus St. R. Co., 12 N.H. 651, 45 
OhioSt. 98. 


62. Pennsylvania Steel Co. v. New 
York City Ry. Co., 191 F. 216. 


[a]. Rule applied to the notice re- 
quired by the N. Y. Railroad L. § 98 
(now § 178). Pennsylvania Steel Co. 
v. New York City Ry. Cor voli 
216. 


638. Pennsylvania Steel Co. v. New 
York City Ry. Co., supra; City _of 


New York v. New York City Ry. Co., 


113 N.Y.S. 869, 60 Misc. 487 [aft 


116 N.Y.S. 939, 182 App.Div. 156]. 


[a] Notice to lessee which suffi- 
ciently designates the locus as to 
which paving is required is sufficient 
under N. Y. Railroad Law § 98 [now 
§ 178] although it fails properly to 
designate the owner of part of the 
line involved. Pennsylvania Steel Co. 
v. New York City Ry. Co, 191 F. 
216. 


[b] Area to be paved.—Where no- 
tice to repave between its tracks is 
given a street railroad company, with 
a definite statement as to the extent 
of repavement required, the munici- 
pality is not concluded by an erro- 


‘position to 


paved. New York v..New York City 
R. Co., 113 N.Y.S. 869, 60 Misc, 487 
[aff 116 N.Y.S. 939, 132 App.Div. 156]. 


64. Collingdale Borough v. Phila- 
delphia Rapid Transit Co., 30 Pa. 
Dist. 293. 


[a] Notice to company operating 
road is sufficient where such com- 
pany has assumed the duty in ques- 
tion and is the only company in a 
perform. Collingdale 
Borough Vv. Philadelphia Rapid 
Transit Co., 30 Pa.Dist. 293. 


65. New York v. Ninth Ave. R. 
Co., 115: N.Y.S. 876, 130 App.Div. 839; 
New York v. Broadway, etc., R. Co., 
115 N.Y.S. 872, 180 App.Div. 834. 


[a] Waiver shown.—City of New 
York vy. Ninth Ave. R. Co., 115 NUYS. 
876, 130 App.Div. 859; City of New 
York v. Broadway & S. A. R. Co., 115 
N.Y.S. 872, 180 App.Div. 834. 


66. Central Kentucky Traction Co. 
v. City of Winchester, 191 S.W. 636, 
175 Ky. 806. 


67. State v. Terre Haute, I. & E. 
Traction Co., 167 N.H. 127, 201 Ind. 
346. 


68. State v. Terre Haute, I. & E. 
Traction Co., supra. 


[a] Particular statute.—(1) Rule 
applies in the case of a statute au- 
thorizing street railroads to elect 
either to improve that portion of a 
highway oceupied by their tracks, 
which has been ordered improved by 
the state highway commissioner, or 
to pay for the improvement as done 
by the state highway commissioner. 
State v. Terre Haute, I. & HE. Traction 
Co., 167 N.E. 127,:201 Ind. 346. (2) 
Interurban railroad waived right to 
elect to improve portion of highway 
occupied by the tracks by denying 
liability and by its conduct. State Vv. 
Terre Hauté, I. & E. Traction Co., 
supra. 


[b] Waiver. not shown.—Bsti- 
mates by a district engineer of a 
borough’s highway department sent 
to a street railway company as work 
on a highway improvement, being 
made under an agreement between the 
state and the borough, progressed, did 
not operate as between the borough 
and the company as a waiver of the 
company’s right to do work itself 


Irwin-Herminie Traction Co., 152 A. 
544, 301 Pa. 456. 


69. State v. Terre Haute, I. & E. 
AY ace Co.,. 167 N.E. 127, 201. Ind. 


7O. State v. Terre Haute, lL & E. 
Traction Co., supra. 


71. Discretion of municipality as 
to necessity of work and kind of ma- 
terial see supra § 168, 


_ 72. District of Columbia v. Wash- 
ington, etc., R. Co., 1 Mackey (D.C.) 
861 [rev on other grounds 10 S.Ct. 
195132)" ORS.) 2s) Boe Rade Zelaletee Nien, 
York v. Second Ave. R. Co., 7 N.E. 905, 
102 N.Y. 572, 55 Am.R. 839; Columbus 
v. Columbus St. R. Co., 12 N.E. 651, 
45 OhioSt. 98. ° 


73. Village of Walworth v. Chica- 
go, H. & G. L. Ry. Co., 208 N.W. 877, 
190; Wis. 379. 


74 Village of Walworth y. Chica- 
go, H. & G. L. Ry. Co., supra. 


75. Pennsylvania Steel Co. v. New 
York City Ry. Co., 191 F. 216; New 
York v. Second Ave. R. Co., 7 N.E. 
905,,102. N.Y. 572, 55° Am.R. 839; 
City of Reading v. United Traction 
Co.,. 52 A, 106, 202 Pa. 571. 


76. Lynchburg Traction & Light 
Co. v. City of Lynchburg, 128 S.E. 
606, 142 Va. 255, 43 A.L.R. 752. 


[a] Tlustration.—The allowance 
of the actual cost of labor and ma- 
terial plus ten per cent, as provided 
for in the contract made by the mu- 
nicipality, may properly be made as 
against the objection that the ten 
per cent is a mere penalty, the ten 
per cent being a proper charge for 
overhead expenses. Lynchburg Trac-- 
tion & Light Co. v. City of Lynch- 
burg, 128 S.E. 606, 142 Va. 255, 43 
A.L.R.-752, 


77. District of Columbia v. Wash- 
ington, ete., R. Co., 1 Mackey (D.C.) 
361 [rev on other grounds 10 S.Ct. 
19, 1382 U.S. 1, 33 L.Ed. 231]; New 
York v. Second Ave. R. Co., 7 N.E. 905, 
LO2: IN. Yer 672, -b5arAmiRs (8897 peSee 
Pennsylvania Steel Co. v. New York 
City Ry. Co., 191 F. 216 (recognizing 
rule). 

78. Lynchburg Traction & Light 


Co, v. City of Lynchburg, 128 S.E. 
606, 142 Va, 255, 43 A.L.R. 752. 
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road successfully to claim a set-off for alleged dam- 


ages or loss resulting from the stoppage of its traf- 
fie, where such stoppage was reasonably necessary 
to permit the municipality to perform the work on 
the company’s wrongfully refusing to perform: it, 
has been denied,’® as has, it seems, the absolute 
right of the company-to an allowance against the 
cost of repaving, for old material, originally laid 
by the company, on the theory that when such old 


material was laid it became the property of the 


municipality ;8° and the right of a company to the 
deduction of the amount of rent for the use of a 
bridge, paid under contract, in an action by the 
municipality to recover for certain expenditures 
has been denied.®! 


[§ 178] 9. Estoppel To Deny, or Loss of Right 
To Object to, Liability or Imposition of Obligation. 
Where a street railroad company may be liable, un- 
der certain circumstances, for the cost of repairs 
or paving, it may, by standing by and permitting 
the work to be done, estop itself to deny lability 
for the work done,*? even though the work is not 
done in strict accordance with the applicable con- 
tract or ordinanee,** and the company may by con- 
tract or agreement with the municipality waive or 
lose its right to object to certain matters affecting 
its liability,§* including alleged departures from the 
terms of an ordinance otherwise appleable.** On 
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the other hand, mere inaction on the part of the 


company after notice to it of a claim of a munici- 
pality that the company is liable for certain work, 
for which it is not actually liable, does not, it has 
been held, render theseompany liable, in the absence 
of any request by the municipality for action,*® and 
where the company is not liable for payment of the 
cost of improvements made, it is not estopped to 
deny liability although the municipal council has 
by ordinance attempted to make it lable therefor.*? 
So also, an agreement by the company to be liable 
for certain work, for which otherwise it would not 
be liable, may not’ be made the basis of an implied 
agreement to\assume liability for other work for 
which it is not liable;8% ‘nor does the fact that a 
street railroad company complies with an order re- 
quiring it to lay and maintain paving within cer- 
tain streets according to certain specifications estop 
it thereafter to contest the legality of the order.*® 


[§ 179] 10. Company Liable or under Duty To 
Perform Obligations.°° Charter restrictions and 
conditions as to repairing and paving the street or 
highway are ordinarily obligatory upon any subse- 
quent purchaser®! or lessee®? of the street railroad 
tracks and franchises, even without an express as- 
sumption. Such conditions are usually binding up- 
on a company formed by the consolidation or merger 
of the first and other companies.’* So also, a stat- 


[§§ 177-179. 


79. Philadelphia v. Thirteenth St., 
iete., Pass, RR. Co., 33 A. 126,.169: Pa: 
269. 


80. Pennsylvania Steel Co. v. New 
York City Ry. Co., 191 F. 216 (where 
an allowance made by the municipali- 
ty for such old material was up- 
held). 


81. Monongahela Bridge Co. v. 
Pittsburgh Rys. Co., 87 A. 619, 240 
Pa. 121. 


[a] hus. in an action by a city 
against a street railway to recover 
additional expenses occasioned by the 
railway to the city in repairing, main- 
taining, and supervising a bridge, in 
the exercise of its police power, de- 
fendant could not set off rental paid 
according to contract. Monongahela 
Bridge Co, v. Pittsburgh Rys. Co., 
87 A, 619, 240 Pa. 121. 


82. New Haven v. Fair Haven, etc., 
Re Cox, 38) Conn. 422) 9 ‘Am... 399); 
Western Paving, ete., Co. v. Citizens’ 
Starke CO., 426, IN. B. 1885.28 IN-B. 88, 
128 Ind. 525,.25 Am.S.R. 462, 10 L.R.A. 
770; Columbus v. Columbus St. R. 
Co., 12 N.H. 651, 45 OhioSt. 98. 


83. Southern Bitulithic Co. v. Al- 
giers Ry. & Lighting Co., 58 So. 588, 
130 La. 830; Borough of Merchant- 
ville vy. Camden & S. Ry. Co., 113 A. 
136, 96 N.J.liaw 511. 


fa] King of material used.—The 
rule has been applied where a more 
expensive kind of pavement was used 
in the track area than in the rest of 
the street. Southern Bitulithic Co. v. 
Algiers Ry. & Lighting Co., 58 So. 
588, 130 La. 830. 


[b] Form of directing improve- 
ment.—A street railway company, 
obligated to pave a certain part of a 
street when the street should be 
paved by the borough, could not 
stand by without objection while 
the street was being paved under a 
resolution, and then collaterally at- 
tack the proceeding because the work 
was not done under an ordinance. 


Borough of Merchantville v. Camden |{St. R. Co., 78 N.E. 222, 192 Mass. 


on Ry. Co., 113 A. 136, 95 N-J:.Law 


84. Village of Walworth v. Chica- 
o, H. & G. Ly Ry. Co., 208 Nw. 877, 
90 Wise 379. 


[a] Thus a railway company, stip- 
ulating with a municipality for the 
construction of a concrete subbase for 
paving base, cannot question the rea- 
sonableness of using such base. Vil- 
lage of Walworth vy. Chicago, H. & G. 
ee Co., 208 N.W. 877, 190 Wis. 


85. Borough of Merchantville v. 
Camden & S. Ry. Co., 113 A. 136, 96 
N.J.Law 511. 


[a], Under whose direction and at 
whose expense pavement laid.— 
Where a borough ordinance required 
a street railway company to pave a 
portion of the street whenever the 
street should be paved under the di- 
rection and at the expense of the bor- 
ough, and the street was subsequent- 
ly paved at the expense of the bor- 
ough, state, and county, an agree- 
ment between the borough and the 
company providing that such paving 
should be deemed done in accordance 
with the requirements. of the ordi- 
nance, prevented the objection by the 
company that the pavement was not 
laid under the direction and at the 
expense of the borough, Borough of 
Merchantville v. Camden & S. Ry. Co., 
U3) AL 186) 95 Nid duaw 511, f 


86. Board of Chosen Freeholders 
of Hudson County vy. Jersey City, H. & 
Faye Ry. Co., 88 A.°1061, 85 N.J:Law 


&7. Western Paving, etc, Co. v. 
Citizens” St. R. Co., 26 N-B. 188, 28 
N.E, 88, 128 Ind, 525, 25 Am.S.R. 462, 
10 L.R.A, 770. 


68. Board of Chosen Freeholders 
of Hudson County v. Jersey City, H. 
2) PSE EY COy 8 eels AN Glew sibt Nod. 
Law 179. 


89. Worcester v. Worcester Consol. 


s 
1 


For later casos, developments and changes in the law see Annotations, same title and section number. 
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$0. Transfer of exemption from 
cost of paving by one company to an- 
other see supra § 169. 


91. Niles y. Benton Harbor-St. Joe 
R., ete, Co.,. L107 N.W. 93%, 154 Mien. 
378; Rutherford v. Hudson River 
Traction Co., 63 A. 84,73 N.J.Law 227; 
Kent v. Binghamton, 81 N.Y.S. 198, 
40 Misc. 1 [aff 84 N.Y.S. 1131, 88 App. 
Div. 617, and rev on other grounds 86 
NYS... 411, 90. App. Dives 553 i) “Cite 
zens’ R., ete:, Co. v. Johns, 116 Siw: 
62, 52 Tex.Civ.App. 489. See Bor- 
ough of Merchantville v. Camden & 
S.. Ry. Col? Gad. hldi3 SAY UTS 6 Casto. 
liability of successor in interest). 


[a] Purchasing company failing 
to act under own charter.—Where a 
street railroad company fails to act 
under its own charter, but purchases 
the franchise of another company, 
the purchasing company is bound, as 
to repairing and paving, by the pro- 
visions in the charter of the com- 
pany purchased, and not by the pro- 
visions of its original charter, the 
powers of which it never attempts to 
exercise. Kent v. Binghamton, 81 N. 
Y.S. 198, 40 Misc. 1 [aff 84 N.Y.S. 1131, 
88 App.Div. 617, and rev on other 
grounds 86 N.Y.S. 411, 90 App.Divy. 


92. Reading v. United Traction 
Co, B29A. 106, 2027 Pa 571 Collimes 
dale Borough y. Philadelphia Rapid 
Transit Co., 30 Pa.Dist. 293; Mullen 
v. Philadelphia Traction Co., 20 Wkly. 
IN. Cx: GR as 2 0iee 

93. Georgia Power Co. y. City of 
Decatur, 154 S.H. 268, 170 Ga. 699: 
Davidge v. Binghamton, 71 N.Y.S. 
282, 62 App.Diy. 525; Philadelphia v. 


Thirteenth St, ete, Pass. RW Ooms. 


A. 126, 169 Pa. 269; Philadelphia vy. 
Ridge Ave, (Passes) Oo.) LO WA NaGO ar 
143 Pa, 444; Collingdale Borough vy. 
Philadelphia Rapid Transit Co., 30 Pa. 
Dist, 293. 


[a] Extension built by consclidat- 


ae Ne 


3 
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§§ 179-180] 


ute imposing certain obligations on every surface 
street railroad company so long as it shall continue 
“to use any of its tracks” is not confined to a com- 
pany which owns the tracks,®* and ineludes a com- 
pany operating over certain tracks as lessee,®*® but 


if the lease has expired when the 


is duly given, liability rests solely on the lessor. 
It bas been held that a lessee company is not sub- 
jéet to obligations as to repairs: or improvements 
provided for by the statute under which such com- 
pany was organized, in respect of a line which the 
company does not operate under such statute but 
in the right of the lessor company.°* 


[§ 180] F. Rights in, and Use of, Tracks of Other 
Roads?*—1. Right To Use—a. In General. 
railroad company is, of course, subject to the lim- 
itations of its charter in respect of operation over 


ed company.—Where a city agreed 
with two street railroad companies 
that they should pay one fifth of the 
net costs of laying new pavement be- 
tween the rails, the contract to ap- 
ply to any extensions of their tracks, 


and to be binding on their successors | 
and any company with which they | 


might be consolidated, such contract 
embraces a subsequent extension of 
the tracks made by a company formed 
by the consolidation of the two con- 
tracting companies. Davidge v. Bing- 
hamton, 71 N.Y.S..282, 62 App.Div. 
525. 


94. Pennsylvania Steel Co. v. New 
York ‘City, Ry. /Co., 191 FB. 216. 


95. Pennsylvania Steel Co. v. New 
York City Ry..Co; supra; City of 
New York v. Linch, 146 N.Y.S. 357, 
161 App.Div. 292 [aff 107 N.E. 1074, 
213 N.Y. 638]. See City of New York 
v. New York City Ry.’Co., 116 N.Y.S. 
939, 132 App.Div. 156 (where defend- 
ant lessee company was held liable). 


96. City of New York v. Linch, 146 
Neves! cbt. lol App. Div.,.292' Catt 107% 
NE. | 1074, 213) N.Y. 638). Compare 
Bell v. Joline, 125 N.Y.S. 514 (as to 


liability for inspection charges). 


Notice required to impose liability 
in general see supra § 176. 


97. Gilmore v. Utica, 24 N.H. 1909, 
ONY POO ks 


[a] RBule applied where it ap- 
peared that tracks had been relaid in 
different positions and an additional 
track was laid down by the lessee 
company. Gilmore v. Utica, 29 N.E. 
841, 131 N.Y. 26. 


98. Railroad companies see Rail- 
roads §§ 272-277. 


Street car transfers see Carriers 
passim §§ 1244-1262, 


99. South Covington & C. St. Ry. 
Co. v. Commonwealth, 205 S.W. 603, 
181 Ky, 449 [aff 40 S.Ct. 378, 252 U. 
S. 399, 64 L.Ed. 631, and sub nom. 
Cincinnati, Cy & Ei OR, v'Co: x. -Com- 
monwealth, 40 S.Ct. 381,252 U.S. 408, 
64 L.Ed. 637]. 


[a] Operation over tracks of in- 
terurban line.—A railway corporation 
chartered by the state to construct, 
operate, and manage street railways 
in a city and vicinity and along cily 
streets if granted a right of way by 
council, and to lease, operate, or in- 
tersect with other street railways, 
was not authorized to operate a street 
railroad on the line of an interurban 
railroad, South Covington & C. St. 
Ry. Co. v. Commonwealth, 205 S.W. 
603, 181 Ky. 449 [aff 40 S.Ct. 378, 252 
U.S. 399, 64 L.Ed. 631, and sub nom. 
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notice to repair 
tracks.? 


A street 


Cincinnati, C. & E. R. Co. v. Common- 
wealth, 40 S.Ct. 381, 252 U.S. 408, 64 L. 
Ed. 637]. 


1. Metropolitan R. Co. v. Quincy R. 
Co., 12 Allen (Mass.) 262; Citizens’ 
Coach Co. v. Camden Horse R. Co., 
33 N.J.EMq. 267, 36 Am.R. 542 [aff 31 
N.J.Eq. 525]. 


2. Peoria Ry. Co. v. Peoria’ Ry. 
Terminal Co., 96 N.E. 689, 252 Tl. 
73; Barsaloux v. City of Chicago, 92 
N.E. 525, 245 Ill. 598. 


[a] Ordinance limiting use of 
tracks in subway to certain companies 
has been upheld as a valid exercise 
of the power of the municipality. 
Barsaloux v. City of Chicago, 92 N.E. 
525, 245 Ill. 598: 


8. Peoria Ry. Co. v. Peoria Ry. 
Terminal Co., 96 N.E. 689, 252 Ill. 
73. 


4 Lincoln Traction Co. v. Omaha, 
L. & B. Ry. Co., 187 N.W. 790, 108 Neb. 
154, 28 A.L.R. 960. 


[a] Illustration.—L. (1917) c 216 § 
9, providing that the city council may 
require a local street railway com- 
pany to permit an interurban com- 
pany to use its tracks, so that the 
latter may enter the city and have 
terminal facilities therein, does not 
authorize the city council to grant 
to an interurban company the right 
to use other tracks of the street rail- 
way company to extend the interur- 
ban’s local railway business within 
the city and divert to its lines the 
business of the street railway coni- 
pany. Lincoln Traction Co. v. Omaha, 
Lpeoe bie tey nr CO Let. IN Wi OOS LOS 
Neb. 154, 28 A.L.R. 960. 


5. Peoria Ry. Co. v. Peoria Ry. 
Terminal Co., 96 N.E. 689, 252 Ill: 
G3: 


6. .U:S.—Mercantile Trust,  eétce., 
Co. v. Collins Park; etc., R. Co., 101 F. 
347. 


Ga.—Augusta, ete., R. Co. v. Augus- 
ta, 28 S.E. 126, 100 Ga. 701. 


Mass.—Metropolitan R. Co. v. Quin- 
ey R. Co., 12 Allen 262. 


N.Y.—Ingersoll v. Nassau Electric 
R. Co., 52 N.E. 545, 157 N.Y. 453, 438 
L.R.A. 236. 


Pa.—Hannum v. Media, etc., Elec- 
tric R. Co., 70 A. 847, 221 Pa. 454. 


[a] To connect main line and ex- 
tension.—_ Where a_ street railroad 
company under its charter has a 
right to build branches and exten- 
sions, it has the right to use the 
tracks of another company for a short 
distance under a contract with such 
company to connect its main line and 
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tracks of other companies,®® and in the absence of 
any valid statute or ordinance providing otherwise 
a street railroad company has no right to enter up- 
on and use the tracks of another company without 
the latter’s consent,’ and a company may exclude 
other companies from the use of the former’s 
So also, in the absence of authority duly 
conferred or reserved, the municipality may not 
grant such right as against the objection of the com- 
pany owning or controlling the tracks in question,' 
and the authority of the municipality in this re- 
gard is limited by the terms of the statute confer- 
ring such authority* or by the terms of an ordinance 
reserving the right to grant such right.® 
been held or recognized, however, that such right 
may be acquired by virtue of an agreement between 
the companies ;° 
nicipality is duly authorized, by municipal,® au- 


It has 
by legislative,’ or, when the mu- 


the proposed extension. Hannum v.. 
Media, etc., Electric R. Co., 70 A. 847, 
221 Pa. 454. 


[b] Term of use.—A contract for 
the use of the tracks of another com- 
pany for the term of the charter of 
the former company expires by limi- 
tation when the period mentioned in 
such charter is completed. Augusta, 
etc., R. Co. v. Augusta, 28 °S.By 12'6,. 
100 Ga. 701. 


[c] Statute authorizing contract. 
—The validity of the statutory pro- 
vision (L. [1839] e¢ 219), continued 
in the Railroad Law (L. [1890] c 565 
§ 78), that it shall be lawful for any 
railroad corporation to contract with 
any other railroad corporation for the: 
use of their respective roads, and 
thereafter to use the same in. such 
manner as may be prescribed in such: 
contract, has been recognized. Inger- 
soll v. Nassau Electric R. Co., 52 N.E. 
545, 157 N.Y. 458, 43 L.R.A. 236. 


7. Cal.—Pacific R. Co. v. Wade, 
27 P. 768, 91 Cal. 449, 25 Am.S.R. 201, 
13 L.R.A. 754. 


Ky.—Louisville City R. Co. v. Cen- 
tral Pass, R. Co., 8 S.W. 329, 87 Ky. 
223, 10 Ky.L. 125, 


La.—Crescent City R. Co. v. New 
Orleans, etc., R. Co., 19 So. 868, 48 La. 
Ann. 856. 


Mass.—Metropolitan R. Co. v, High- 
land St. R. Co., 118 Mass. 290; Metro- 
politan R. Co. v. Quincy R. Co., 12: 
Allen 262. 


Mo.—St. Louis R. Co. v. Southern 
RevGo. a5 cS; Wi, Lokse 


Neb.—Lincoln Traction Co. v. Oma- 
ha L. & B. Ry. Co., 187 N.W. 790, 108 
Neb. 154, 28 A.L.R. 960. 


N.Y.—Sixth Ave. R. Co.-v. Kerr, 
%2 NeY 330 claft 28° Flow, Pr.) 3'82\ -Caltt 
45 Barb. 138)]; Staten Island Mid- 
land, R. Co. v. Staten Island Electric 
R. Co., 54 N.Y.S. 598, 34 App.Div. 181. 


'Ohio.—Kinsman St. R. Co. v. Broad- 
way, ete., St. R. Co., 36 OhioSt. 239. 


Pa.—Com. v. Sycamore St. R. Co., 3. 
Reuph.Ge: 95, 30 Pittsb.Leg.J.N.S. 
oO . 


See Re City of Toronto and Toronto 
R. Co., 3 Ont.W.N. 1021, 21 Ont. W.R. 
723, 3 Dom.L.R. 561 (per Magee, J. 
A., to the effect that Ontario Railway 
Act [1906], 6 Edw. VII c 30 § 57 as to 
interchange of traffic does not apply 
to railroads owned by a city). 


8 St. Louis R. Co. v. Southern R. 
Co., (Mo.) 15 S.W. 1013; Jersey City, 
etc., R. Co. v. Jersey City, etc.;°R.-Ca. 
21 N.J.Eq. 550; Norristown Pass. R. 
Co. v. Citizens Pass. R. Co., 3 Montg, 
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thority; by the exercise of the power of eminent 
domain;® by virtue of an express reservation in 
the grant to,1° or the charter of,1* the company, 
or it may result from such necessary implication 
from the grant that without it the grant itself would 
The right to appropriate the joint 
use of the tracks of another company is not affected 
by a statute conferring the power on street rail- 
road companies to make traffic agreements with 
Under some statutes or ordi- 
nances the right of a street railroad company to 
use the tracks of another company may be acquired 
without resorting to condemnation proceedings.** 
In other cases, however, it is held that the owning 


be defeated.+? 


other companies.*® 


Co, (Pa.) 119; Virginia Ry. & Pow- 
er Co. v. City of Richmond, 106 S.E. 
529, 129 Va. 592. 


[a] Ordinance authorizing use.— 
(1) fhe Richmond ordinance of De- 
cember 7, 1900, enacted at the urgent 
solicitation of a traction company, 
which, after reciting the provision of 
a competitor’s franchise permitting 
the council to authorize the use of 
its tracks by the traction company, 
gave the traction company the right 
to operate its cars along the lines 
thereinafter specified, specified cer- 
tain tracks which the company was 
authorized to Jay and connections it 
was to make, and required the cars 
operated thereunder to be operated 
according to the provisions of the 
traction company’s franchise, clear- 
ly authorized the traction company to 
operate its cars over the competitor’s 
tracks, though the subsections speci- 
fying the particular lines made no 
mention of the operation of cars. 
Virginia Ry. & Power Co. v. City of 
Richmond, 106 S.Ev 529, 129 Va. 592. 
(2) The operation by a traction com- 
pany of its street cars over the tracks 
of another company under the terms 
of a city ordinance for so long as 
the two companies were separate 
corporations and for several years 
thereafter, with.the consent of the 
city authorities, if not sufficient to 
establish estoppel to deny that the 
ordinance authorized such operation, 
is at least of weight as a construc- 
tion by the parties that the ordinance 
authorized such operation. Virginia 
Ry. & Power Co. vy. City of Richmond, 
supra. 


[b] In Louisiana (1) the city of 
New Orleans, by delegated power 
from the legislature, has the para- 
mount control and regulation of the 
streets of the city, and can grant the 
use of a street railroad already con- 
structed to another, which it has au- 
thorized to be operated. New Orleans, 
Clr Lavy OO. Vv. Canal, ete Re Con 17 
So. 834, 47 La.Ann. 1476; Canal, ete., 
R. Co. v. Crescent City R. Co., 10 So. 
888, 44 La.Ann. 485; Canal, etc., St. 
R.Co..v. Crescent. City R. Co:, 6) So. 
849, 41 La.Ann. 561. (2) It can con- 
tinue the use of a different car, 
propelled by a different motor than 
the ore in use on the track. Canal, 
ete., R. Co. v. Crescent City R. Co., 
supra. (3) A grant to a second com- 
pany is not a violation of any right of 
property, as the original grantee must 
be considered as holding the grant 
for the public use, in the public street, 
which is open to the public, Canal 
St., etc., R. Co. v. Crescent City R. 
Co., supra. 


[e] Im Ohio (1) the council of a 
municipal corporation, in the exer- 
cise of its discretion, and acting in 
good faith, may grant to one street 
railroad company the right to use, 
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to a limited extent, the tracks of an- 
other company, on provision being 
made for the payment of reasonable 
compensation for such use. Toledo 
Consol. St. R. Co. v. ‘Toledo Electric 
St. R. Co., 6 OhioCir.Ct. 362, 3 Ohio 
Cir.Dec. 493 [aff 36 N.H. 312, 50 
OhioSt. 603]. (2) But the council 
possesses no power to take from one 
company a portion of its tracks, or 
railway system, and hand it over, ab- 
solutely, to another company, to the 
exclusion of the former; and especial- 
ly is this so where the portion sought 
to be taken constitutes the heart of 
the system. Toledo Consol. St. R. 
Co, v. Toledo Electric St. R. Co., su- 
pra; Broadway, etc., St. R. Co. v. 
Brooklyn St. R. Co., 9 OhioDec. (Re- 
print) 25, 10 Cinec.L.Bul. 72. (3) With 
the consent of the company owning 
the tracks in question, the municipali- 
ty could, by ordinance, extend the 
franchise of another company to per- 
mit operation over such tracks. City 
of Lima v. Cramer, 5 OhioN.P.N.S. 
113. (4) The right of a city to give 
a street railroad company the privi- 
lege of using the track of another 
company, under Rey. St. § 3438, was 
not affected by the fact that the ex- 
isting railroad runs over a_ bridge 
on a public highway in said city, 
which bridge was erected by the coun- 
ty commissioners. State v. Cin- 
cinnati, etc., Electric St. R. Co., 19 
OhioCir.Ct. 79, 10 OhioCir.Dec. 418. 


9. See Eminent Domain § 92. 


10. Mercantile Trust, ete., Co. v. 
Collins Park, etc., R. Co., 101 F. 347; 
North Baltimore Pass. R. Co. v. North 
Aive. Ry, Co.) 230A. 9466, 75> Ma. 233° 
Staten Island Midland R. Co. v. Stat- 
en Island Electric R. Co., 54 N.Y.S. 
598, 34 App.Div. 181; Chester City v. 
Union R. Co., 66 A. 1107, 218 Pa. 24. 


[a] Right of city to attach condi- 
tions to grant.—(1) Under a constitu- 
tional or statutory provision requir- 
ing the consent of the corporate au- 
thorities of a municipality to the con- 
struction of a street railroad there- 
in, such authorities may annex a 
condition to its grant that the tracks 
may be used by any other company 
to which the same streets may after- 
ward be given. Mercantile Trust, 
etc., Co. vy, Collins Park, ete., R. Co., 
101 F, 347; North Baltimore Pass. 
R. Co. y, North Ave. R. Co., 23 A. 466, 
75 Md. 238; Hanum vy. Media, etce., 
Electric R. Co., 8 Del.Co. (Pa.) 91. 
(2) The city may require the com- 
pany to allow another company track- 
age rights upon a portion of the 
route on payment to it of a reason- 
able compensation. Kinsman St. R. 
Co, v, Broadway & N. St. R. Co., 36 
OhioSt. 239. 


[b] Operation and effect of reser- 
vation.—(1) Under such a grant the 
city council has power to determine 
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company has a private property in its tracks and 
their use, although devoted to a public purpose, of 
which it cannot be deprived without its consent, 
except by an authorized appropriation, in which 
it is entitled to have compensation therefor as- 
sessed by a jury.t> In any case, in the absence of 
an agreement between the companies, the company 
which seeks the right must pursue the prescribed 
proceedings.t® To protect the original company, the 
extent of track which may be thus oceupied and 
used is sometimes limited to some fixed distance 
or some proportionate part of the total mileage of 
the second ecompany.*? I 
company using another’s tracks is required to make 


Where one street railroad 


'when the necessity exists for exer- 


cising the right reserved, subject only 
to the condition that its judgment 
must be based on reasonable grounds. 
Mercantile Trust, etc., Co. v. Collins 
Park, wetc.,. Re. Cor, LOL 2a 3 4ihey C2) 
The company, 
made by its acceptance of the grant 
containing such reservation, cannot 
object to the exercise of the power 
reserved in any reasonable and prop- 
er ‘manner (Mercantile Trust, etc., 
Co. v. Collins Park, ete., R. Co., su- 
pra); (3) and the city may, on deter- 
mining the necessity for condemning 
portions of the company’s tracks for 
the use of another company, properly 
authorize the latter to institute pro- 
ceedings in its own name to make the 
condemnation in accordance with the 
procedure prescribed in such cases 
by the laws of the state (Mercantile 
Trust, etc., Co. v. Collins Park, etc, 
R. Co., supra). (4) Under such reser- 
vation, reasonably construed, the city 
has the right to make and enforce 
such regulations as to the movement 
of cars or use of tracks by the com- 
pany as are reasonably necessary to 
make the purpose of the reservation 
effective, by enabling the portion of 
the track condemned to be jointly 
used by the two companies. Mercan- 
tile Trust, etc., Co. v. Collins Park, 
ete., R. Co., supra. (5) But the ex- 
ercise of the power of condemnation 
under such a reservation as to @ 
short. portion of track is not reason- 
ably justified, where each company re- 
quires but a single track, and the 
street is of sufficient width to accom- 
modate two tracks without interfer- 
ence with other travel along it or with 
each other. Mercantile Trust,  etce., 
Co. v. Collings Park, ete., R. Co., su- 
pra. 


ll. Thirteenth & Fifteenth Sts. 
Pass. Ry. v. Southern Pass. Ry., 15 
Pa.Co. 145. : 


12. Crescent City R. Co., v. New 
Orleans, ete., R. Co., 19 So. 868, 48 La. 
Ann. 856. 


13. State v. Cincinnati, ete., Elec- 
trie. StyuR. <Co., 19 OhioGir.Cti 79, 10) 
OhioCir.Dec, 418. 


14. Pacific R. Co. v. Wade, 27 P. 
768, 91 Cal. 449, 25 Am.S.R. 201, 13 L: 
R.A. 754; Union Depot R. Co, vy. 
Southern R. Co., 16 S.W. 920, 105 Mo. 
Batys And see cases infra § 183 notes 


15. Toledo Consol. St. R. Co. v. 
Toledo Electric St. R.'Co., 36 Nw. 
312, 50 OhioSt. 603. See Toledo 
Consol. St. R. Co. v. Toledo Electric 
St. R. Co., 6 OhioCir.Ct. 362, 3 Ohio 
Cir.Dec. 493 (as to procedure). 


16. The City of Philadelphia v. 
The Continental Passenger Ry. ANG 
2 Wkly.N.C. (Pa.) 283: 


17. See statutory provisions. 


; For later cases, developments and changes in the law see Annotations, same title and section number, 
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and maintain connections and pay switchmen, it is 
properly allowed to select and employ such switch- 


men.!8 


Authority of public utility board. The authority 
to regulate the matter of the use of the tracks of 
one company by another is sometimes vested in state 
public utility boards or commissions.?9 i 


[§ 181] b. Consent of Municipal Authorities.2° 
According to some cases, a grant to a street railroad 
company to operate its own lines on streets, sub- 
ject to conditions and regulations, does not confer 
on the company obtaining such franchise a right 
to permit other companies to use its tracks without 
municipal consent and against municipal protest.?4 
A street railroad company which has, under power 
given by the legislature and the, municipality, ap- 
propriated a right to use a portion of the tracks 


[a] As to method of determining 
Mileage under Rev. St. § 3438 see 
State vy. Cincinnati, etc., Electric St. 
ReiCo., 49 OhioCir.Ct.\ 79, 10) OhioCin. 
Dec. 418. 


18. Grand Ave. R. Co. v. Citizens’ 
R. Co., 50 S.W. 305, 148 Mo. 665. 


19. Tulsa St. Ry. Co. v. Oklahoma 
Union Ry. Co., 184 P. 71, 76 Okl. 102. 
See Lincoln Traction Co. vy. Omaha, L. 
& B. Ry. Co., 187 N.W. 790, 108 Neb. 
154, 28 A.L.R. 960 (apparently rec- 
Ognizing rule). 


[a] In Ontario the authority of 
the railroad and municipal board, un- 
der Railway Act (1906) 6 Edw. VIL c 
30 § 57 subd (4), to determine mat- 
ters as to interchange of traffic ap- 
plies only to existing street railroad 
companies. Re City of Toronto and 
Toronto R. Co.,.3 Ont.W.N. 1021, 21 
Ont.W.R. 7238, 3 Dom.L.R. 561. 


20. Consent to use of streets in 
general see supra §§ 34-48. 


21. Erie v. Erie Traction Co., 70 A. 
904, 222 Pa. 43. 


[a] A street railroad company 
which has lost the benefit of the mu- 
nicipal consent to the use of streets 
by a failure to perform the conditions 
imposed cannot, without municipal 
consent, secure the right to operate 
its cars by contract for the joint use 
of the tracks of another street rail- 
road company. Erie v. Erie Traction 
Co., 70 A. 904, 222 Pa. 43. 


[b] Im Tllincis in a case arising 
prior to the enactment of the Public 
Utilities Act (Smith-Hurd Rev. St. 
£1927] e¢ 111%), it was held that 
(1) a street railroad company may 
not lawfully carry the cars of a com- 
mercial railroad for the purpose of 
transporting therein the passengers 
of the latter over the lines of the 
street railroad without the permis- 
sion of the city authorities of the 
eity in which the lines in question 
are located. Aurora v. Elgin, etc., 
Traction Co., 81 N.E. 544, 227 Ill. 485 
[rev 128 Ill.App. 77]. (2) If it were 
otherwise, the power to determine 
when, where, and in what manner in- 
terurban lines should enter a city and 
traverse its thoroughfares with pas- 
senger traffic would be lodged, in 
great: part, not in the city authori- 
ties, but in the street railroad com- 
pany in every city where a street 
railroad company is rightfully. op- 
erated. Aurora v. Elgin, etc., Trac- 
tion Co., supra.- (3) In a case ayis- 
ing since such act, in which all the 
companies concerned were organized 
under the Railroad Act, it was held 
that a city cannot prohibit the use 
of tracks pursuant to contracts made 
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of another company, is not, however, thereby pre- 
cluded from appropriating the right to use more of 


the tracks without obtaining an additional ordinance 


between railroad companies under au- 
thority of statute (Chicago, N. S. & 
M. R. Co. v. City of Chicago, 163 N.E. 
141, 331-1. 360);\.(4). and that the 
consent of the city to a contract 
whereby a railroad company permits 
another road to use tracks for freight 
is not necessary, although consent to 
construction confined use to passen- 
Ser traffic, (Chicago, N.S. 2& \Mu) Ri 
Co. v. City of Chicago, supra). 


[b] In New York (1) it has been 
held that in order to obtain by pro- 
ceeding in invitum, against the ob- 
jection of the company in control or 
owning the tracks in question, the 
right to operate over the tracks of 
another company, under Railroad Law 
§ 102, a street railroad company must 
first obtain the consent of the local 
authorities (Colonial City Traction 
Co. v. Kingston City R. Co., 47 N.E. 
810, 153 N.Y. 540), (2) notwithstand- 
ing such owning or controlling com- 
pany has the right to consent to 
such use (Colonial City Tract. Co. v. 
Kingston City R. Co., 48 N.E. 900, 
154 N.Y. 493). (3) The rule does not 
extend, however, to cases of the use 
of tracks under agreements between 
the companies concerned, made pur- 
suant to statute. Ingersoll v. Nas- 
sau Wlectric R. Co., 52 N.E. 545, 157 
NOW Aba natok: woe Oe 0 IUNZie Ve 
Brooklyn Heights R. Co., 54 N.Y.S. 
187, 25 Mise, 334. 


22. Toledo Consol. St. R. Co. v. 
Toledo Hlectric St. R. Co., 12 Ohio 
Cir.Ct. 367, 5 OhioCir.Dec. 643. 


23. Consent to use of streets in 
general see supra §§ 51-73. 


24. See cases infra this note. 


[a] In New York (1) in order to 
obtain, by proceeding in invitum 
against the objection of the company 
in control or owning the tracks in 
question, the right to operate its road 
over such tracks, under Railroad Law 
§ 102, a street railroad company must 
first obtain the consent of the proper- 
ty owners (Colonial City Traction Co. 
v. Kingston City R. Co., 47 N.E. 810, 
153 N.Y. 540, 48 N.E. 900, 154 N.Y. 
493), (2) notwithstanding such own- 
ing or controlling company has the 
right to consent to the use of its 
tracks by another company without 
the consent of property owners 
(Colonial City Traction Co. v. Kings- 
ton City R. Co., supra). (3) In such 
case, where a street railroad company 
has succeeded to the rights of a com- 
pany which was incorporated before 
its own incorporation, the constitu- 
tion and railroad law as they have ex- 
isted since the date of the incorpora- 
tion of the old company control the 
rights of the successor company to 


811; 


_ from the municipality.?? 


[§ 182] c. Consent of Abutting Owners.?2? Under 
some statutes the consent of the abutting property 
owners to the construction and operation of one 
street railroad is not sufficient to authorize the use 
of the tracks by another company for the opera- 
tion of its road, but such consent must be obtained 
for the operation of the second road.*# 
statutes such consent seems not to be necessary.?° 


[§ 183] 2, Compensation—a. Necessity. and De- 
termination. A company acquiring the right to use 
the roadbed and tracks of another company must 
ordinarily make compensation for such use.?° ! 
mode and amount of such compensation may be fixed 


Under other 


The 


acquire the right to use the tracks of 
another company by proceedings in 
invitum, Colonial City Tract. Co. v. 
Kingston City R. Co., supra. (4) The 
rule does not extend, however, to 
cases of the use of tracks under 
agreements. between the companies. 
concerned, made pursuant to statute. 
Ingersoll v. Nassau Electrie- R. Co., 
52 N.E. 545, 157 N.Y. 453, 43 L.R.A. 
236; Roddy vy. Brooklyn Street, etce., 
R: :Co.,..52°°N.¥.S.) 1025,.:32 -App. Div. 
Kunz v. Brooklyn Heights R. 
Co., 54 N.Y.S. 187, 25 Misc. 334; Rod- 
dy v. Brooklyn Heights R. Co., 52 N. 
Y.S. 885, 23 Misc. 373. - 


25. See statutory provisions. 


[a] In Illinois, since the enact- 
ment of the Public Utility Acts 
(Smith-Hurd Rev. St. [1927] ¢ 111%), 
the consent of abutting owners 
to a contract whereby a railroad com- 
pany permits another to use tracks 
for freight is not necessary, although 
consent to construction confined use 
to passenger traffic, at least where 
all companies concerned were organ- 
ized under the Railroad Act. Chica- 
go, N. S. & M. R. Co. v. City of Chi- 
cago, 163° N-E, 141, 331 Ill. S60 


[b] In Ohio, where application is 
granted by a city to use the track of 
another existing street railroad, the 
consent of abutting owners on that 
part of the road where the existing 
tracks are to be used need not be 
obtained, as would be necessary if a 
new road was to be constructed. 
State v. Cincinnati, ete., Electrie St. 
R. Co., 19 OhioCir.Ct. 79, 10 OhioCir. 
Dec. 418; Broadway, etc., St. R: Co. 
v. Brooklyn St. R. Co., 9 OhioDec. 
(Reprint) 25, 10 Cine.L.Bul. 72; City 
of Lima v. Cramer, 5 OhioN.P.N.S. 
113. Compare Consolidated St. R. 
Co. v. Toledo Plectric St. R. Co., 8 
OhioS.&C.P. 268, 6 OhioN.P. 537; To- 
ledo Electric St. R. Co. v. Toledo, ete., 
Ro Co.,) 1 OhioS:&CP 4.33, TT Ohio N Py 
211 (in both of which cases it was 
held that in an action by a street 
railroad company against another 
company, to appropriate a right of 
way in the tracks of the latter, the 
question whether plaintiff has ob- 
tained the consent of the majority 
of the abutting property owners prior 
to the grant of its franchise by the 
council could not be determined, for 
its consideration was for the council, 
which had special charge of such 
subject). , 

26. Canal, ete., R.. Co. v. Crescent 
City R. Co., 10 So. 888, 44 La.Ann. 
485; Canal, ete., R. Co. v. Orleans R. 
Co., 10 So. 389, 44 La.Ann. 54; Metro- 
politan R. Co. v, Highland St. R. Co., 
118 Mass. 290; Kinsman St. R. Co: 
v. Broadway, etc., R. Co., 36 OhioSt. 
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by contract between the companies;?7 and in some 
jurisdictions it is held that, if there is no agreement 
between the companies as to the mode or amount 
of compensation, it must be fixed as in other cases 
of the condemnation of private property to public 
In other jurisdictions the determination 
of the amount of compensation may be devolved 
vpon the municipal authorities,?® appraisers,*° a 
state public utility board or commission,*?! commis- 
sioners appointed by the court,*? or upon ‘the court 
without the intervention of a jury.*° ~ 


[§ 184] b. Measure of Compensation. In the ab- 
sence of any agreement, statute, or ordinance spec- 


uses.7® 


239; Union Pass. R. Co. v. Continental 

Re .Co.,’ 33) Leg.Int, (Pa.) 433: City of 

Philadelphia v. The Continental Pas- 

Sees Railway Co., 2 Wkly.N.C. (Pa.) 
3 


fa] What company entitled to 
compensation.—Where an ordinance 
authorizes a street railroad company 
to use so much of the existing tracks 
of another company as may be neces- 
sary for the successful operation of 
the grantee’s road, the appropriation 
proceedings thereunder do not invest 
such grantee with a joint ownership 
in the property of the company own- 
ing the,road, so as to entitle it to 
compensation from a third company, 
to which such owner grants a like 
privilege. Toledo Electric St. R. Co. 
v. Toledo, ete., R. Co., 10 OhioCir.Ct. 
168, 6 OhioCir.Dec. 578. 


27. See cases infra this note. 


fa] Acceptance of ordinance as 
constituting contract.—(1) When city 
ordinances provide the mode of com- 
pensation, and the two corporations 
are within the limits of the same 
franchise, the ordinances will control 
the mode to be pursued in reference 
to fixing the compensation, as the 
eorporations accept their franchises 
with reference to said ordinances. 
Canal, etc., R. Co. v. Orleans R. Co., 
10 So, 389, 44 La.Ann. 54; Kinsman 
St. R. Co. v. Broadway, ete., R. Co., 36 
OhioSt. 239. (2) But the city ordi- 
nanees cannot arbitrarily fix the 
amount of compensation. Canal, etce., 
R. Co. v. Orleans R. Co., supra. (3) 
Where the council has the right to 
fix a reasonable compensation,~— the 
amount so fixed will be deemed rea- 
sonable in the absence of proof to 
the contrary. |Kinsman St. R. Co. v. 
Broadway, etc., R. Co., supra. 


28.. Canal, etce., R. Co. v. Orleans 
R. Co., 10 So. 389, 44 La.Ann., 54; 
‘Toledo Consol. St. R. Co. v. Toledo 
Mlectriec St. R. Co, 36—N.H. 312, 50 
OhioSt. 603; Kinsman St. R.:' Co. y. 
Broadway, ete., R. Co., 86 OhioSt. 
239; Toledo Consol, St. R. Co. v. To- 
ledo Electric St. R. Co., 6 OhioCir.Ct. 
362, 3 OhioCir.Dec, 493. 


Assessmont of compensation ‘in 
condemnation proceedings in general 
see Eminent Domain §§ 391-441. 


'29. See cases infra this note. 


fa] In Missouri (1) under article 
10 section 6, of the charter of St, Lou- 
is, the city has the power to make 
rules and regulations, not only for 
running the cars of one company over 
the tracks of another, but also for 
ascertaining the compensation to be 
paid therefor. St. Louis R. Co. v. 
Southern R. Co., 16 S.W. 960, 105 Mo. 
577; Union Depot R. Co. v. Southern 
Ri Coy 16 SOW, 920; 105 Mor 562. St. 
Hous Rs) Cov v.., Southern “RY Co., 
15 S.W. 1018. (2) Under such section, 
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the municipal assembly has also the 
implied power to make the commis- 
sioners’ award reviewable by the cir- 
cuit court. Grand Ave. R. Co. v. Lin- 


dell R. Co., 50. S.W. 302, 148 Mo. 6387; 


St. Louis R. Co. v. Southern R. Co., 
DSF Sa Wiewlad Ono. (3) If a company 
is not satisfied with the compensation 
awarded by the commissioners, it can 
either adopt the special mode of pro- 
cedure by appeal to the circuit court, 
or may apply to the court under its 
general jurisdiction. St. Louis R. Co. 
vy. Southern R. Co., supra. 


30. Second St., etc., Pass. R. Co. v. 
Green St.; ete:, Pass. R. Co., 3° Phila. 
(Pa.) 430. 


$1. See cases infra this note. 


[a] In Massachusetts, under Pub. 
St. c 113 §§ 48-55, the rate of com- 
pensation to be paid is submitted, in 
the broadest terms to the determina- 
tion of the board of railroad commis- 
Sioners.. It is left entirely to their 
discretion to decide what compensa- 
tion is, under all the circumstances of 
the case, just and equitable between 
the companies. Cambridge R. Co. v. 
Charles River St. R..Co., 1 N.H: 925, 
139 Mass. 454; Metropolitan R. Co. v. 
Highland St. R. Co., 118 Mass. 290. 


32. Metropolitan R. Co. v. Quincy 
R. Co., 12 Allen (Mass.) 262. 


[a] An award (1) of such commis- 
sioners will not be invalid by reason 
of its omission to require the corpo- 
ration whose tracks are entered upon 
to keep them in repair, that duty be- 
ing imposed by statute. Metropolitan 
R.! Coc ve. Quincy: “RS Co, 25 Allen 
(Mass.) 262. (2) An award of com- 
missioners, appointed on petition un- 
der St. (1864) c 229 § 29, to revise a 
previous award of commissioners de- 
termining the compensation to be paid 
by one street railroad company for 
using the tracks of another, takes 
effect only when returned and ap- 
proved by the court, and until then 
the former award remains in force. 
Metropolitan R. Co. v. Broadway R. 
Co., 99 Mass. 238. 


33. Pacific R. Co. v. Wade, 27 P. 
768, 91ncGal.' (449; 25, Anm.S.R. 201; 18 
LRA. 754. 


34. See case infra this note. 


[a] Phrase “just compensation,” 
as used in the charter of a city and 
its ordinances, has the same meaning 
which that phrase has when used in 
the federal and state constitutions 
with respect to the exercise of the 
right of eminent domain; and when 
thus used “means a ‘fair and full 
equivalent for the loss sustained by 
the taking for public use.” Grand 
Ave. R. Co. v. People’s R. Co., 33 S.W. 
472, 182 Mo, 34. 


35. Hook v. Los Angeles R. Co., 61 
Py 912,129 ‘Cal. 180; Grand, Ave. Ri 
Con yi Cluizens MR Cor SOMSE Wes 05: 


rg§ 193-184 


ifying the amount, the compensation to be allowed 
a street railroad company for the use of its tracks 
by another company should be a fair and full equiv- 
alent for the loss thus sustained.** 
this amount there should be take into consideration 
the value of the railroad structure and materials 
sought to be used;?° the cost of paving in conform- 
ity with the municipal ordinances;*° and the in--. 
creased wear on the tracks, and expense in keeping 
them in repair;?7 but no compensation should be 
allowed for interference with the franchise or prof- 
its of the company whose tracks are sought to be 
used.?* Where the right to use the tracks of an- 


In estimating 


148 Mo. 665; Toledo Consol. St. R. Co. 
v. Toledo Electric St. R. Co., 6 Ohio 
Gir.Ct. 362, 3 OhioCir.Dec. 493. 


[a] ime for estimating valuation. 
—The value of the road at the time 
another company seeks to use its 
tracks, and not the original cost of 
constructing it, is the basis for esti- 
mating the compensation to be paid. 
Hook v. Los Angeles R. Co., 61 P. 912, 
129 ‘Call 180; Grand Ave. Re ‘Coiiv. 
eaneene R. Co., 50 S.W. 305, 148 Mo. 


[b] Cable road used by electric 
road.—In estimating the compensa- 
tion which an electric railroad com- 
pany should pay a cable company for 
the use of the latter’s tracks under 
the provisions of a city charter, the 
cost of building the cable conduit 
should be considered, although it can- 
not be used by the electric company, 
and its construction made the cost of 
the cable road much greater than that 
of an electric road. Grand Ave. R. 
Co. v. People’s*:R. Co:, 38 S.-W. 472, 
132 Mo. 34. ; 


36. Toledo Consol. St. R. Co. v. 
Toledo Electric St. R. Co., 6 OhioCir. 
Ct. 362, 3 OhioCir.Dec. 493. 


37. Grand Ave. R. Co. v. People’s 
Re Cos, 3 848. W. 4720032 PMo: 34 Ros 
ledo Consol. St. R. Co. v. Toledo Elec- 
tics St... R.. Coy, 6; OhioGie-Cies sears 
OhioCir.Dec.- 493. And see Eminent 
Domain § 201. 


38. Metropolitan R: Co. v. High- 
land St. R. Co., 118 Mass. 290; Grand 
Ave. R. Co. v. Citizens’ R. Co., 50 S.W. 
305, 148 Mo. 665. See Louisville City 
RCo vinGentral Pass Re Cod) sasawe 
329, 87 Ky. 223, 10 Ky.L. 125 (owning 
company not entitled to value of use 
where a contract was made). 


[a] Special franchise tax.—Where 
one street railroad company uses part 
of another’s tracks, it should not be 
required, as part of the just compen- 
sation therefor, to pay any proportion 
of the latter company’s special fran- 
chise tax, payment of half the annual 
property tax on the tracks used being 
sufficient. Grand Ave. R. Co. v. Citi- 
zens’ R. Co., 50 S.W. 305, 148 Mo. 665. 


[b] Im Ohio it has been decided 
that the original company is not en- 
titled to compensation for any sup- 
posed depreciation in value of its 
franchise to operate its line of rail- 
road in the streets of the city caused 
by the proposed joint use and occu- 
pancy of its tracks; nor for the loss 
of fares which may be occasioned 
thereby; nor for the inconvenience and 
interruptions to business which may 
be caused thereby; nor for the con- 
sequential diminution in value of oth- 
er portions of the line forming part 
of its street railroad*system. Toledo 
Consol. St. R. Co. v. Toledo Blectric 
StiuskeCo., 6 OhioCin CH 362.13 Ohi10 
Cir.Dec. 493. ; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 184-186] 


other company is not derived from the legislature 
but by contract between the two companies, the 
compensation should be determined by a considera- 
tion of the contract.®® 


[§ 185] 8. Rights and Remedies. The fact that 
a street railroad company is about to lay its track 
in a street already occupied by another company 
with its tracks is not necessarily a threatened in- 


_vasion of the easements of such other company or 


of its property rights, so as to entitle such other 
company to an injunetion;*® and when a street 
railroad company accepts its charter, or a renewal 


thereof, with the condition attached that the mu-— 


nicipality may grant the right to use the tracks 
to any other company on such terms as the munici- 
pal council shall deem equitable, and the munici- 
pality has granted such right and prescribed the 
terms, the court will not interfere with them if they 
are reasonable,*! and the company, the use of whose 
tracks has been granted, cannot object because a 
part of its business will be taken away.*? A street 
railroad company which has constructed, and is 
legally operating, a line of railroad in the streets 
of a municipality, is, however, possessed of such 
a property interest as gives it a legal right to main- 
tain an action to restrain a similar company from 
using or interfering with its line of tracks, with- 


39. Louisville City R. Co. v.-Cen- 
tral Pass.: R- Co., 8 SoW. 829,287 Ky, 
223, 10. Ky T5125. 


40. General Electric R. Co. v. Chi- 
cago City R. Co., 66 IlLApp. 362. 
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ponderates on his side, and the order 
is to be framed so that if the party 
in whose favor it is turns out to be 
in the wrong, the other party shall 45 
not be deprived of the benefit he was : 
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out authority of law;*? and likewise an injunction 


will issue to restrain a company in’ the occupation 
and use of the tracks of another company, from 
interfering with the latter’s franchise or vested 
rights.4* Where, however, one company has a law- 
ful right to the use of the tracks of another com- 
pany, the latter is not entitled to an injunction to 
restrain the exercise of such right, without alleg- 
ing and proving such facts as clothe the courts with 
power to grant relief in the exercise of their equi- 
table jurisdiction.*® A municipality may not main- 
tain a suit in equity to compel a street railroad 
to permit the use of its tracks by another company 
to which the municipality has granted such use un- 
der authority duly reserved.+® 


Repair of tracks at joint expense. Where street 
railroad tracks owned by one company, and subject 
to the use of another company operating on the 
same street, become out of repair, the latter com- 
pany may by suit compel the former to reconstruct 
the tracks at joint expense.*7 


[§ 186] G. Crossing Other Street Railroads*+%— 
1. Right To Cross+®—a. In General.’ Street and 
electric railroads have the same implied power, from 
the law authorizing their construction, to eross other 
street railroads, as have commercial railroads.°® As 


with its contract with the city (Canal, 
etc., R. Co. v. Crescent City R. Co., 
10 So. 888, 44 La.Ann. 485). 


People’s R. Co. v. Grand Ave. 
R. Co., 50 S.W. 829, 149 Mo. 245; St. 


41. Broadway, etc., St. R. Co. v. 
Brooklyn St. R. Co., 9 OhioDec. (Re- 
print) 25, 10 Cine.L.Bul. 72. 


425 Broadway, ete., St. BR. Co: v. 
Brooklyn St. R. Co., supra. 


43. Hampton Roads R., etc., Co. v. 
Newport News, etc.. Electric Co., 131 
F. 534; Atlanta R., etc.,-Co. v. Atlanta 
Rapid Transit Co., 39 S.H. 12, 113 Ga. 
481; Camden Horse R. Co. v. .Citi- 
zens’ Coach Co., 31 N.J.Eq. 525; Cam- 
den, etc., R. Co. v. Atlantic City Pass. 
RCo; 26 -N.J.Bd. 693" Jersey | City, 


' etc., R. Co. v. Jersey City, etc., R. Co., 


209 NS a 6L [rev 21) N-J.e@. 2550] ; 
Hamilton, ete., Traction Co. v. Ham- 
ilton, etc., Transit Co., 69 N.E. 991, 69 
OhioSt. 402. 


[a] Parties.—To an application by 
a street railroad company, which has 
constructed and is operating a line of 
railroad, to restrain a similar com- 
pany from interfering with its line 
and from constructing its road over 
the applicant’s private property, the 
city is not a necessary party. Atlanta 
R., ete., Co. v. Atlanta Rapid Transit 
Co., 39 S.B: 12, 118 Ga. 481. 


[b] Road in hands of receiver.— 
The use of five blocks of the roadbed 
of a street railroad company in the 
hands of a receiver by another street 
railroad company materially impairs 
the just enjoyment of the property, 
and may be enjoined, at the instance 
of the receiver. Fidelity Trust, etc., 
Cosy. Mobile St.:R.; Co:,, 53 FE. 687. 


[ec] In granting a restraining order 
before final judgment only such re- 
straint should be imposed as will Keep 
the property in its actual condition 
until trial; the comparative mischief 
or inconvenience to the parties from 
granting or withholding the order is 
a governing consideration, and the 
applicant for the order must show 
that the balance of inconvenience pre- 


entitled to, and the means the court 


-has to secure such benefit to the ulti- 


mately successful party is a consid- 
eration. Defendant, as a condition of 
refusing the order, may be required 
to do acts, or remove work, or keep 
accurate accounts of profits, and give 
an undertaking to pay them over if 
the other party shall succeed on final 
hearing, and bring into court an 
amount of money, the payment of 
which would be a condition precedent 
to exercising the right he claims. 
The inconvenience to’ the public at 
large is also to be considered. Cin- 
cinnati, Consols ‘St. R. ‘Co: v.. Cincin- 
nati, 7 OhioDec. (Reprint) 125, 1 Cinc. 
L.Bul. 134. 


[d] Sufficiency of showing.—To 
entitle one street railroad company to 
an injunction to prevent the operation 
of another company’s cars over tracks 
in the street in which it has appropri- 
ated a right of use, it must appear 
not only that plaintiff was not made 
a party to the appropriation proceed- 
ings, but also that it has a real and 
abiding interest in the tracks. Met- 
ropolitan St. R. Co. v. Toledo Electric 
St. R. Co., 9 OhioCir.Ct. 664, 6 Ohio 
Cir.Dec. 733. 


44. See cases infra this note. 


[a] Interference in respect of 
particular matters.—(1) A street rail- 
road company having been granted 
the right to construct its tracks in a 
street already occupied by another 
company under a prior grant has no 
right to interfere with its franchise 
or vested rights by undertaking to 
straddle its tracks (Parrish v. Hamil- 
ton, ete., Traction Co., 238 OhioCir.Ct. 
Bove) -amalton WS ty) R.,., ete. -"Co. iv. 
Hamilton, ete., Electric Transit Co., 
5 OhioCir.Ct. 319, 3 OhioCir.Dec. 158; 
Union Pass. R. Co. v. Continental R. 
Co., 33 Leg.Int. (Pa.) 43), (2) or by 
interfering with its right to run its 
cars on schedule time in accordance 


*By HARRY ROSEN (8§ 186-199). 


Louis R. Co. v. Southern R. Co., (Mo.) 
15 S.w. 1013. 


46. Chester City v. Union R. Co., 
66 A. 1107, 218 Pa. 24 (thesparty ag- 
grieved in such case was the company 
to’ which the use of the tracks was 
granted). 


47. New Orleans, etc., R. Co. v. 
Canal, etc., R. Co.,17 So: 83/4, 47, La. 
Ann. 1476. 


48. Cross references: , 


Compensation for crossing see Hmi- 
nent Domain § 163. 


Right of railroad to cross see Rail- 
roads § 318. ‘ 


Street railroads crossing railroads see 
Railroads § 317 et seq. 


49. Right of street railroad and 
railroad to cross each other see Rail- 
roads § 318. 


50.. Market Street Ry. Co. v. Cen- 
tral Ry. Co., 51 Cal. 583; Manhattan 
Bridge Three Cent Line v. Brooklyn 
Heights R. Co., 144 N.Y¥.S. 523, 159 
App.Div. 567 [aff 139 N.Y.S. 216, 78 
Mise. 220, and aff 119 N.E.. 1058, 222 
N¥. 718]; City” of “New > York sav 
Brooklyn City R. Co., 187 N.Y.S. 523, 
115 Mise. 94 [rev 191 N.Y.S. 20, 198 
App.Div. 737 (rev 134 N.E. 538, 232 
N.Y. 4638)]. 


[a] Consent of existing railroads 
with tracks on some of the same 
streets to be used by petitioner’s pro- 
posed extension, to petitioner’s use 
of their lines, where the routes are 
coincident, is not necessary to peti- 
tioner’s right to cross their tracks 
where they intersect with its proposed 
route. Manhattan Bridge Three Cent 
Line v. Brooklyn Heights R. Co., 144 
N.Y.S. 523, .159 App.Div. 567 [aff 139 
N.Y¥.S. 216,.78 Misc. 220, and aff 119 
NOB. 105854 229 NOY. 7181; 


[b] Crossing necessary to connect 
with barns.—Municipality given the 
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the right of way acquired by one street railroad com- { 


pany across a street is subject to the easement of 
the publie in the street,>+ and as the operation of a 
street. railroad is ordinarily regarded as imposing 
no additional burden on a street,®? one street rail- 
road company cannot enjoin such crossing by the 
other.*?: The right of a street railroad company 
to cross the tracks of another road is frequently ex- 
pressly provided for by constitutional or statutory 
provisions,®* and if any conditions precedent are 
provided for, they must be complied with.*° 


[§ 187] b. Removal of Crossing. Where a rail- 
road company unlawfully constructs a crossing over 
the tracks of a street railroad company, the latter 
is authorized to protect its property and remove the 
crossing ;>* and the municipality cannot enjoin such 
removal.57 


[§ 188] 2. Mode of Crossing.°® Where the right 
to construct a crossing over the tracks of a street 
railroad company exists, a court of equity will con- 
trol its construction and operation on the applica- 
tion of either party.°® In some jurisdictions, under 
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[§§ 186-189 


some statutes, ‘certain courts have the power to 
define the mode of the crossing of one railroad by 
another.®°° Under other statutes, the determination 
of the manner in which the crossing shall be made 
is vested in particular boards or commissioners,** 
or in commissioners appointed by’ the court.°? No- 
tice of the time and manner of the construction of 
a crossing must be given to the street railroad whose 
tracks will be crossed.*? Some statutes provide for 
the appcintment of commissioners for the fixing of 
compensation to be paid a street railroad for the 
crossing of its tracks by another street railroad,°* 
and upon compliance with statutory prerequisites, 
an application for the appointment of such commis- 


sioners must be granted.°® 


[§ 189] H. Connections and Intersections with 
Other Roads. Statutes exist in some jurisdictions 
authorizing connections or intersections of the tracks 
of a street railroad with those of another existing 
railroad;®* and statutes authorizing or compelling 
connections .or intersections of tracks between rail- 
roads have been held to apply to the intersection 


right to operate a street railroad over 
a bridge and thereby being impliedly 
authorized to erect barns underneath 
tHe bridge structure and tracks to 
connect with such barns may build 
such tracks across those of another 
street railroad when necessary. City 
of New York v. Brooklyn City R. Co., 
187 N.¥.S..5238, 115 Mise. 94 [rev 191 
N.Y.S. 20, 198 App.Div., 737, and rev 
134 N.E. 533, 232 N.Y. 463]. 


[ec] Consent of public service com- 
mission by its issuing a certificate of 
necessity is not required for a city 
to build its tracks over that of an- 
other street railroad, where the au- 
thority of the city to operate the 
street railroad has been conferred by 
the legislature. City of New York v. 
Brooklyn, City R. Co., U87 N.Y.S: 523; 
115 Mise. 94 [rev 191 N.Y.S. 20, 198 
App.Div. 737, and rev 134 N.H. 533, 
232 N.Y. 463] (Railroad L. § 9 and 
Pub. Serv. Commn. L. § 53). 


Right of railrcad to cross street 
railroads see Railroads § 318. 


51. See supra § 95. 
52. See Eminent Domain § 171. 
53. Brooklyn Cent., ete., R. Co. v. 


Brooklyn City R. Co., 33 Barb. (N.Y.) 
420; Metropolitan St. R. Co. v. To- 
. ledo Hilectric St. R. Co., 9 OhioCir.Ct. 
664, 6 OhioCir.Dec. 7383; Braddock & 
Turtle Creek Ry. v. Braddock Elec- 
tric Ry., 1 Pa.Dist. 44. 


54 See constitutional and statu- 
tory provisions. 


fa] Application of particular stat- 
utes.—The Pennsylvania act of 1873, 
supplementing the railroad charter of 
1864, granting the right to cross any 
“railways and railroads now or here- 
after to be laid on Market street” does 
not give a right to cross a railroad al- 
ready constructed. Market St. Pass. 
R. Co. v. Union Pass. R. Co., 10 Phila. 
43; Maris v. Union Pass. R. Co., 10 
Phila, 41. 


55. See case infra this note. 


[a] Notice of time and manner of 
construction.— Where a company has 
a right to construct a crossing over 
the tracks of a street railroad com- 
pany, it must give notice of the time 
and manner of its construction. Con- 
solidated Traction Co. vy. South Or- 
ange, Ghar) ation Co.,'40, A, 15, 56 


N.J.Eq. 56 


56. Kingston v. Colonial City Trac- 
tion Co., 45 N.Y.S..762, 17 App.Div. 
74, 


57. Kingston v. Colonial City Trac- 
tion Co., supra. 


58. Street railroads crossing raii- 
roads See Railroads § 321 et seq. 


59. Consolidated Traction Co. v. 
South Orange, etc., Traction Co., 49 
A. 15, 56 N.J.Eq. 569. 


60. See statutory provisions. 


61. See statutory provisions; 
case infra this note. 


[a] Corporation commission.—Un- 
der the Virginia statutes, application 


and 


may ke made to the state corporation | 


commission to determine the necessity 
and propriety of a proposed crossing 
of the tracks of two street railroads, 
and, by Const. § 156, the rulings of 
such commission are to be regarded 
as prima facie just, reasonable, and 
correct. Newport News, etc., R., etc., 
Co. v. Hampton Roads R., ete., Co., 
47 S.H. 858, 102 Va. 847. 


62. See statutory provisions. 


[a] Weight of rail to be used in 
crossing the tracks of a street rail- 
road is for the determination of the 
commissioners and not the court upon 
an application for the appointment 
of such commissioners. Manhattan 
Bridge Three Cent Line vy. Brooklyn 
PleishtsiiRiy) Conv 3Oy, Noveoo eal Gunes 
Misc. 220 [aff 144 N.Y.S. 523, 159 App. 
Wo (aff 119 N.E. 1058, 222 N.Y. 


63. Consolidated Traction Co.’ v. 
South Orange, etc., Traction Co., 40 
A. 15, 56 N.J.Hq. 569. 


64. See statutory provisions. 


Compensation for crossing see Hmi- 
nent Domain § 163. 


65. Manhattan Bridge Three Cent 
Line v. Brooklyn Heights R. Co., 139 
N.Y.S. 216, 78 Misc. 220 [aff 144 N.Y.S. 
523, 159 App.Div. 567. (aff 119 N.E. 
1058, 222 N.Y. 718)]. 


[a] Thus an application, under 
Railroad Law, § 22, for the appoint- 
ment of commissioners to determine 
the compensation for crossing tracks 
of defendant railway at their inter- 
section with Flatbush Avenue Exten- 
sion, where the consent of the requi- 


site number of owners along Flat- 
bush Avenue Extension is shown, will 
be granted. Manhattan Bridge Three 
Cent Line v. Brooklyn Heights R. 
Co., 189 N.Y.S. 216, 78 Mise. 220 [Laff 
144 N.Y.S. 523, 159 App.Div. 567 (aff 
119 N.E. 1058, 222 N.Y. 718)]. 


66. See statutory provisions. 


[a] Application of particular stat- 
utes.—The right of an existing elevat- 
ed railway company in New York City 
to build connecting routes is derived 
solely from the Rapid Transit Act 
(L. [1875] ¢ 606 § 36). New York v. 
Rae ee R. Co,, 37 N.E. 494, 143 

ey eke 


[b] Necessity of intersection.—L. 
(1890) p 1084 c 565 § 4 subd 5, giving 
any railroad the right “to cross, in- 
tersect, join or unite its railroad with 
any other railroad before constructed 
at any point on its route,’ authorizes 
a connection of roads which do not 
intersect, but come so near together 
that it becomes desirable, as where 
two interurban street railroads are 
within about 300 feet of each other. 
Village of Waverly v. Waverly, S. & 
A. Traction Co., 116 N.Y.S. 1074, 132 
App.Div. 561. 


[c] Connection for purpose of ex- 
changing cars.—Where connection is 
proposed to be made in a village street 
between interurban lines for the pur- 
pose of exchanging cars, the village 
trustees have the right to participate 
in determining the place and manner 
of making the intersection, though 
they would have no right to impose 
unreasonable or unusual conditions 
intended to defeat or prevent the unit- 
ing of their tracks. Village of Waver- 
ly v. Waverly, S. & A. Traction Co., 
116 N.Y.S. 1074, 182 App.Div. 561. 


[d] Subway or elevated structure. 
—On petition of the Public Service 
Commission relative to the Steinway 
tunnel and Queensboro plaza route, a 
plan for an elevated structure con- 
necting the tunnel and the Queens- 
boro plaza, though crossing Jackson 
street three times, confirmed, al- 
though a subway could be built from 
the terminal of the tunnel diréctly 
along Jackson street to the Queens- 
boro plaza. In re Public Service Com- 
Bete 1 eee Dist., 141 N.Y.S. 

A pp.Div. 2i1 [aff 105 N.E. 
1096, 211 N.Y. 550]. _ 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 189-190] 


* 


and connection of a street railroad operated by elec- 
tricity with a steam railroad;*7 but not to the con- 
nection between a street surface railroad and an 
elevated railroad by an inclined plane, where the 
property owners have consented only to a surface 
Such connections are usually required to 
be made with the consent of, and subject to the con- 
ditions imposed by, the city authorities.®® 


road.®8 


[§ 190] I. Injuries from Construction or Mainte- 
nance’°—1, In General. A street railroad company 
will be held lable for injuries sustained by persons 


67. Stillwater, etc., R. Co. v. Bos- 
ton, etc., R. Co., 64 N.E. 511, 171 N.Y. 
589, 59 L.R.A. 489; Village of Waver- 
ly v. Waverly, S. & A. Traction Co., 
116 N.Y.S. 1074, 182 App.Div. 561. 


Railroads connecting with other | 


railroads see Railroads § 136. 


68. Eldert v. Long Island Electric 
R. Co., 51 N.Y.S. 186, 28 App.Div. 451 
[aff 59 N.E. 1122, 165 N.Y. 651). 


69. Monroe v. Detroit, etc., R. Co., 
106 N.W. 704, 148 Mich. 315; North 
Jersey St. R. Co. v. Newark St., etc., 
Com’rs, 67 A. 691, 738 N.J.Eq. 106; 
New York v. Manhattan R. Co., 37 
N.E. 494, 143 N.Y. 1. 


[a] A connection of the tracks of 
the same street railroad company ly- 
ing on two different streets is not 
within an ordinance prohibiting any 
connection of one railroad with an- 
other without consent of the munici- 
pal council. North Jersey St. R. Co. 
v. Newark St., etc., Com’rs, 67 A. 691, 
73 N.J.Eq. 106. 


[b] Construction of statute.—The 


provisions of the Rapid Transit Act. 


(L. [1875] c 606 § 36), authorizing 
commissioners appointed under it to 
designate routes by which an exist- 
ing elevated steam railway in actual 
operation may connect with other 
steam railways, and that when such 
connecting routes have been designat- 
ed such elevated railway may con- 
struct such connection with all the 


-rights and with the same effect as if 


the connection had been a part of the 
original route, is to be construed as 
meaning that such a company shall 
have such of the rights which_ it 
would have had if the connecting 
route had been part of the original 
route as:may remain after the com- 
missioners shall have announced the 
eonditions upon which they will fix 
and determine the route, and the city 
authorities shall have given their con- 
sent upon their own conditions, and 
the consent of the proper number of 
property owners shall have also been 
given, without the obligations and 
burdens imposed by the old statutes. 
New York v. Manhattan R. Co., 37 
N.B. 494, 148 N.Y. 1. 


70. Cross references: 
Injuries from: 
Negligent use of electricity see 
Hlectricity §§ 35-71. 
Operation due to defects or obstruc- 
tions see infra §§ 301-311. 
Plan or mode of construction see su- 
pra §§ 145-149. 
Restoration, paving, and repair of 
streets see supra §§ 151-168. 
Rights of abutting owners see supra 
§§ 137-142. é 


71. Fallon v. United Railroads of 
San Francisco, 151 P. 290, 28 Cal.App. 
60; Fulton County St. R. Co. v._Mc- 
Connell, 13 S.H. 828, 87 Ga. 756; Met- 
ropolitan West Side El. R. Co. v. Mc- 
Donough, 87 Ill.App. 31; Quatfasel 
v. New York & Q. C. Ry. Co., 135 N.Y. 
S. 765, 151 App.Div. 61; 


Devine v.] A. 1059, 22 Del. 476; 
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earried on.*1 


Brooklyn Heights R. Co., 37-N.Y.S. 
170, 1 App.Div. 237. 


[a] Use of welding machine.— 
Where defendant street railroad oper- 
ated an electric welding machine, in 
a street near where plaintiff was 
working in a trench, which was cal- 
culated to frighten horses, the pass- 
ing of a team close to the machine re- 
quired that the electricity be turned 
off. Fallon v. United Railroads of San 
Francisco, 151 P. 290, 28 Cal.App. 60. 


[b] Falling objects.—Proof that 
during the construction of an elevat- 
ed railroad by a contractor, or his 
Subcontractors, under the direction 
and supervision of the engineer of the 
company, a person while passing 
along the street underneath, in the 
exercise of ordinary care for his safe- 
ty, was injured by a bolt falling from 
such railroad, establishes a prima 
facie case of negligence, on the part 
of such railroad. Metropolitan West 
Side El. R. Co. v. McDonough, 87 IIl. 
App. 31. 


[c] Handling cables or wires.— 
(1) To allow a cable of a street rail- 
road, being raised on poles along the 
street, to sag to within eighteen inch- 
es of, the side and then to suddenly 
raise it by starting horses attached 
to it, catching it under the arms of 
a boy five years old, standing back to 
it on the sidewalk, throwing him off 
when it became taut, is negligence. 
Quatfasel v. New York & Q. C. Ry 
Co., 135 N.Y.S. 765, 151 App.Div. 61. 
(2) Where an electric railroad com- 
pany is raising a feed wire, a small 
boy, starting to cross the street, steps 
across the wire, which lay in the gut- 
ter, just as it is suddenly, without no- 
tice of its presence or intention to 
lift it, raised with such force that the 
boy is thrown many feet in the air, 
the company is negligent. Devine v. 
Brooklyn Heights R. Co., 37 .N.Y.S. 
170, 1 App.Div. 237. 


[d] Adopting unsafe method of 
construction.—If in the progress of 
the work it becomes necessary to do 
a certain thing, and there are two 
ways of doing it, one safe and the oth- 
er unsafe and unnecessary, if the un- 
safe method is adopted, and a person 
is injured thereby, it is such negli- 
gence on the part of the corporation 
performing the work as will author- 
ize the party injured to recover dam- 
ages. Fulton County St. R. Co. v. Mc- 
Connell, 13 S.E. 828, 87 Ga. 756. 


[e] Unloading rails.—A_ street 
railroad may be held negligent, as a 
matter of law, in causing a loose rail 
on a crossing to turn over in unload- 
ing other rails, injuring plaintiff's 
foot. Williams v. Louisville Ry. Co., 
164 S.W. 336, 158 Ky. 50. 


72. Keating v. Metropolitan St. R. 
Co., 94 N.¥.S. 117, 105 App.Div. 362; 
Wolfe v. Third Ave. R. Co., 74 N.Y.S. 
336, 67 App.Div. 605. 


73. Keating v. Metropolitan St. R. 
Co., 94 N.Y.S. 117, 105 App.Div. 362. 


74. White v. People’s Ry. Co., 72 
Keating v. Met- 
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as a result of the negligent manner in which the 
work of constructing or maintaining the railroad is 
é When it engages in work on a pub- 
lie street, the company assumes a duty, imposed 
by law, of keeping that street in a reasonably safe 
condition while the work is in progress,’2 whether 
it is actually performing the work itself,7? or through 
an independent contraector;7* hence the company is 
hable for injuries sustained by persons using the 
street or highway due to a dangerous condition neg- 
ligently created by it,7> its liability existing even 
though the specific act complained of might have 


ropolitan St. R. Co., 94 N.Y.S. 117, 105 


|} App.Div. 362. 


But see Rinker v. Galveston & 
Houston Ry. Co., (Tex.Civ.App.) 176 
S.W. 737, holding street railroad not 
liable to one. injured by falling into 
excavation left unguarded by contrac- 
tor for construction where street rail- 
road was to operate cars when tracks 
were completed under agreement with 
another company, owner of the tracks. 


Liability for acts of independent 
contractors see Master and Servant 
§§ 1517-1549. 


75. Fulton County St. R. Co. v.. 
McConnell, 13 S.E. 828, 87 Ga. 756; 
Kaliser v. Detroit, etc., R. Co., 99 N.W. 
743, 136 Mich. 541; Sullivan v. Staten 
Island Electric R. Co., 64 N.Y.S. 91, 
50 App.Div. 558. 


[a] Acts not constituting negli- 
gence.—(1) Merely because there was 
a large knot hole in a board consti- 
tuting part of the temporary crossing 
where a street railroad company had 
the street torn up between its tracks, 
whereby a pedestrian was injured, 
does not show that it was negligent, 
it not being shown that it put the 
board there, or that it had knowledge 
of the defect, or that the board had 
been there long enough to give it no- 
tice. Keating v. Metropolitan St. R. 
Co., 94 N.Y.S. 117, 105 App.Div. 362. 
(2) An elevated railroad company is 
not liable for injuries to a pedestrian 
caused by his stepning on a nail in a 
plank placed on the sidewalk by the 


company in the course of the con- 


struction of steps, unless it permits 
the plank to remain upon the sidewalk 
beyond a reasonable time. Heden- 
berg v. Manhattan R. Co., 91 N.Y.S. 
68. (3) Where a railroad and electric 
company is required by municipal au- 
thorities to remove its poles inside 
the curb line of the sidewalk, and, 
while the company’s linemen are en- 
gaged in repairing and swinging wires 
on the poles they stretch a rope across 
the sidewalk about four feet above 
it to warn pedestrians not to pass un- 
der the poles on Which the men are at 
work, it is not negligence rendering 
the company liable for the death of a 
child from coming in contact with the 
rope which passes under her chin as 
she is running along the sidewalk, and 
throws her backward on the pave- 
ment. Newport News, etc., R., etc., 
Co. v. Clark, 52 §.H. 1010, 105 Va..205, 
115 Am.S.R. 868, 6 L.R.A.N.S. 905. 
(4) A street railway company requir- 


.ed by statute to keep in repair ‘the 


space between its tracks and for two 
feet beyond the outer rails, and which 
prosecutes the work of resurfacing 
the street with wooden blocks with 
reasonable care, and presumably with 
the knowledge and permission of the 
municipal authorities, is not liable, 
because of its failure to provide walks 
across its excavations at street inter- 
sections, to a pedestrian injured at 
such a point while attempting to cross 
the tracks, in the absence of any stat- 
ute or regulation requiring the main- 
tenance of such walks. Ross v. 
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been committed by an independent contractor.7® 
The company is bound to use the care that an or- 
dinarily prudent and careful man would use to warn 
travelers in the street of the existence and danger 
of an excavation,*7 and in providing a right of 
way over private property as a temporary substi- 
tute for the highway which it had completely ob- 
structed while constructing its road, the company 
is under a duty to keep and maintain the way so 
provided in a reasonably safe condition for public 
use;’8 but in repairing its tracks at a street cross- 
ing, the company is not required to anticipate and 
provide for unusual and extraordinary emergen- 
cies,’® it being sufficient for it to provide a crossing 
for ordinary and usual travel.*° The company can 
only be held liable, where the defect or condition 
causing the injury was one for which it was re- 
sponsible;8! thus it is not liable for injuries sus- 
tained by reason of defects resulting from an extra- 
ordinary storm,’? until it had reasonable oppor- 
39 


& Electric Co., fra §§ 267-521. 


85. 


Washington Ry. 
App.D.C. 591. 


76. White v. People’s Ry. Co., 72 
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Erney v. Philadelphia Rapid 


tunity to remedy such defects.®% 


Ccntributory negligence.*+ Of course no recovery 
ean be had against the railroad, where the injured 
party has been guilty of contributory negligence.*® 


Proximate cause.’*~ To be liable for negligence 
in connection with the construction or repair of its 
tracks, the negligence must have been the proximate 
cause of the resulting injury;*? there must be a 
causal connection between the conduct of the street 
railroad company and the accident before it can 
be considered on the question of the railroad’s neg- 
ligenee.*8 ; 


[§ 191] 2. Actions.*® Except in so far as regu- 
lated by special statutory provisions,?® the rules 
governing in civil actions generally,®* and in partic- 
ular actions for injuries resulting from negligence,°” 
apply in actions against a street railroad for inju- 
ries resulting from the construction and maintenance 
of the road in regard to questions of pleading,°® 


20. See statutory provisions. 


91. Evidence generally see Evi- 
dence 22 C.J. p 1. 


Oe Ore 


[§§ 190-191 


A. 1059, 22 Del. 476; Keating v. Met- 
. ropolitan St. R. Co., 94 N.Y.S. 117, 105 
App.Div. 362. 


[a] Reason for rule.—“The com- 
pany had a right to construct such 
railway by its own immediate em- 
ployees, or to let it out to contractors 
to construct for them, leaving such 
contractors to employ their own serv- 
ants and take their own methods in 
the execution of the work. Such con- 
struction of the railway was the exer- 
eise of a vital part of its franchise, 
and even if the work was done by 
such a contractor in the employ of the 
company, whether he be called an in- 
dependent contractor or otherwise, 
the company would be liable for in- 
juries’ resulting from the negligence 
of such contractor and any and all 
of his servants and employees. The 
law will not permit the company to 
shield. itself from liability for such 
negligence behind any such alleged 
independent contractor. In ‘such 
work, in law, he would be the agent 
of the company.” White v. People’s 
Ry. Co., 72 A. 1059, 1061, 22 Del. 476. 


Liability of street railroad for neg- 
ligence of independent contractors 
generally see Master and Servant §§ 
1517-1557. 


77. Neely v. People’s Ry. Co., 89 
A. 211, 27 Del. 457; Norris v. Detroit 
Soa Ry; Lol) NSW. 747, “L385: Mich. 


78. McCoy vy. Minneapolis, St. P., 
R. & D. Electric Traction Co., 134 N. 
W. 298, 117 Minn. 38. 


79. Southern Produce Co. v. Tex- 
arkana Gas & Hlectrie Co., 154 S.W. 
184, 107 Ark. 59. 


80. Southern Produce Co. v. Tex- 
arkana Gas & Electric Co., supra. 


81. Fulton County St. R. Co. v. 
McConnell, 18 “S.E. 828, 87 Ga. 756; 
Norris v. Detroit United Ry., 151 N. 
W. 747, 185 Mich. 264; Wolf v. Third 
Ave. R. Co., 74 N.Y.S. 336, 67 App.Div. 
605; Sanford v. Pawtucket St. R. 
ey SDP AMOS L ORL, boty OS mlabyA. 
564. 


82. Norris v. Detroit United Ry., 
151 N.W. 747, 185 Mich. 264. 


83. Norris v. Detroit United Ry. 
Ca., supra. 


84. Injuries from operation see in- 


Transit* Col, 145 As-607,°296 Pa. 60; 
Culp v. Reading Transit & Light Co., 
95 2AM elena Os Pan 642 


{a] Illustration.—A pedestrian, 
able to step around a rail, but choos- 
ing to-step over the rail, apparently 
being lifted, is contributorily negli- 
gent, barring recovery for injuries. 
Erney v. Philadelphia Rapid Transit 
Co., 145 A. 607, 296 Pa. 60. 


[b] One knowingly assuming a po- 
sition of danger while crossing a 
street, where tracks were being recon- 
structed, is contributorily negligent, 
barring recovery for injuries sustain~ 
ed when struck by rail. Erney v. 
Philadelphia Rapid Transit Co., 145 A. 
607, 296 Pa. 60. 


[ec] Contributory negligence as 
matter of law.—Culp v. Reading 
Transit & Light Co., 95 A. 391, 250 
Pa. 164. 


86. Injuries from operation see in- 
fra §§ 267-521. 


87. Southern Produce Co. v. Tex- 
arkana Gas & Electric Co., 154 S.W. 
184, 107 Ark. 59. 


[a] ‘Blocking of street crossing.— 
Where a chemical appliance could not 
have been used to extinguish a fire 
for want of men to handle the hose, 
the obstruction of a street crossing by 
a street railway company reconstruct- 
ing its track and the making of an 
excavation in front of the burning 
building were not the proximate cause 
of the loss of the building. Southern 
Produce Co. v.-Texarkana Gas & Elec- 
tric Co.,,.154 S.W. 184, 107 Ark. 59. 


88. Neely v. People’s Ry. Co., 89 A. 
211, 27 Del. 457. 


[a] The failure of a street railway 
company to obtain a permit to exca- 
vate in a city street as required by 
statute was immaterial in determin- 
ing the question of defendant’s neg- 
ligence toward a traveler falling into 
the excavation. Neely v. People’s Ry. 
Coy, (39) A. 211, 27 Delete. 


89. Actions for: 


Injuries from operation jsee infra. §§ 
419-521, 


Negligence generally see Negligence 
§§ 601-950. 


Remedies of abutting owners see 
supra §§ 187-142. 


Pleading gensrally see Pleading 49 
(Cede Oils 


Trial generally see Trial [38 Cyc 
1238]. 


92. Evidence in actions for negli- 
gence see Negligence §§ 736-849. 


Pleadings in actions for negligence 
see Negligence §§ 627-707. 


Trial in actions for negligence see 
Negligence §§ 850-946. 


93. See case infra this note. 


[a] Sufficiency of pleading.—(1) 
In an action by the employee oi a gas 
company against a street ‘railroad 
company for negligently operating a 
welding machine, causing a horse 
driven by the servant of another com- 
pany to become frightened and fall 
into a trench upon plaintiff, an alle- 
gation of the complaint that the weld- 
ing machine was calculated to “scare 
most horses,’ and that the horses 
were frightened by it, and that, had 
the railroad refrained from its use, 
they would not have been frightened, 
and plaintiff would not have been in- 
jured, was a sufficient allegation that 
the machine would frighten ordinarily 
gentle horses, and was not objection- 
able on the ground that “most hors- 
es’ might mean most horses that were 
vicious, or most horses that were 
driven on the Streets, or that it failed 
to show that most horses on the 
streets are ordinarily gentle, nor sub- 
ject to the objection that it was de- 
fective in not alleging the disposi- 
tion of either of the horses. Fallon 
v. United Railroads of San Francisco, 
151 P. 290, 28 Cal.App. 60. (2) Such 
complaint was not objectionable on 
the ground that it did not state facts 
sufficient to constitute a cause of ac- 
tion, as the court cannot judicially 
say that such machine would or would 
not frighten ordinarily gentle horses. 
Fallon vy. United Railroads of San 
Francisco, supra. 


[b] Matters of defense.—Whether 
or not the street on which construc- 
tion work is going on was open to the 
public at the time of the accident 
is a matter of defense. Fallon vy. 
United Railroads of San Francisco, 
151 P. 290, 28 Cal.App. 60 (complaint 
nee se sectenabts for failure to al- 
ege). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


at 


§§ 191-193] 
evidence,®* and trial.95 


with.%¢ 


[§ 192] J. Offenses Incident to Construction and 
Both at common law®® and under 
statute or ordinance,®® a street railroad company 
or its officers may be subject to criminal prosecu- 
tion for the violation of its duties in connection with 
the construction and maintenance of its road, as for 
the construction of the road in such a manner as 
constitutes a publie nuisance! or misdemeanor,” or 
for its failure to keep its tracks and. road-bed in 
repair, thereby obstructing travel.® 


[§ 193] K. Motive Power*—1. In General. 


Maintenance.?? 


94. See cases infra this note. 


[a] Evidence held admissible.— 
(1) In an action against a street rail- 
road for injuries caused by tripping 
over a projecting track where the 
street was being repaired, evidence as 
to the frequency of the use of such 
street was admissible on the question 
of the company’s negligence.  Bir- 
mingham Ry. Light & Power Co. v. 
Donaldson, 68 So. 596, 14 Ala.App. 160. 
(2) In action for the death of plain- 
tiff’s son, caused by striking an ob- 
struction in a Street placed by defend- 
ant street railroad, where defendant 
did not plead a waiver or estoppel, 
evidence of an oral agreement be- 
tween defendant street railroad and 
city that it would not be necessary to 
obtain written permit as required by 
ordinance was inadmissible. Dugdale 
v. St. Joseph Ry., Light, Heat & Pow- 
er Co., 189 S.W. 830, 195 Mo.App. 243. 


{b] Evidence sufficient.—(1) In an 
action against an electric railroad for 
injuries to plaintiff's team, frightened 
by the machinery used in the con- 
struction of its road, evidence to sus- 
tain verdict for plaintiff. McCoy v. 
Minneapolis, St. P., R. & D. Electric 
Traction Co., 134 N.W. 293, 117 Minn. 
88. (2) To justify a finding that plain- 
tiff permitting son to drive a team 
was not negligent in an action for 
son’s death caused by an obstruction 
placed in the street by street railroad 
while excavating for the purpose of 
laying a track. Dugdale v. St. Jo- 
seph Ry. Light, Heat & Power Co., 
189 S.W. 830. (38) In an action for 
an injury to a pedestrian caused by 
stepping into a‘hole in the floor of a 
bridge which had been torn up in 
laying street railway tracks, evidence 
to sustain a finding of the jury that 
plaintiff was not guilty of contribu- 
tory negligence. Cleburne St. Ry. Co. 
y. Dickey, (Tex.Cr.) 168 S.W. 475. 


[e] Evidence insufficient.—To 
show that a street railway company, 
reconstructing its tracks in _ the 
streets, was negligent, either in fail- 
ing to provide necessary crossings, 
or in making embankments or exca- 
vations, and was not liable for the 
burning of property caused by the 
delay in fire apparatus reaching the 
property in time. Southern Produce 
Co. v. Texarkana Gas & Electric Co., 
154 S.W. 184, 107 Ark. 59. 


95. See cases infra this note. 


[a] Questions for jury.—(1) In an 
action for an injury to a pedestrian 


_ stepping into a hole in a bridge, which 


had been torn up by defendant street 
railway company, it is a question for 
the jury whether defendant’s failure 
to restore the bridge to its original 
condition was negligence. Cleburne 
St. Ry. Co. v. Dickey, (Tex.Civ.App.) 
168 JSiW. 475. , (2). In ;action, for in- 
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t Statutory requirements for 
notice of a claim for injuries must be complied 


STREET RAILROADS 


[60 C.J.] 305 


motive power to be used in the operation of a street 
railroad depends upon the terms of the franchise, 


statute, or ordinance conferring the power to con- 


The 
jury from falling into excavation 
which defendant claimed had been 


sufficiently lighted, but that lights 
were extinguished by unusual storm, 
whether storm was unusual, and one 
which defendant could not reason- 
ably expect and guard against, was 
for jury. Norris v. Detroit United 
Ry., 151 N.W. 747, 185 Mich. 264. 


96. Moore v. Boston Elevated Ry., 
(Mass.) 172 N.E. 80; Reynolds v. Bos- 
ton Elevated Ry. Co., 143 N.E. 902, 
249 Mass. 181. 


{a] Thus (1) one injured by neg- 
ligence of employees of street railway 
relaying tracks under a permit under 
Ordinances of Boston, c 28 § 9, and 
e 8 § 21, could not recover without 
notice of time, place, and cause of 
injury, provided by Gen. L. ¢ 161 § 
89, and even though permit had been 
violated and was void, in view of St. 
(1916) e 302. Reynolds v. Boston 
Hlevated Ry. Co., 1438 N.H. 902, 249 
Mass. 181. (2) An action against an 
elevated railway for piling ties on a 
sidewalk, with which truck collided, 
is barred by failure to sue or give 
notice of the injury within the time 
required by statute (St. [1906] ¢ 463 
pt 3 § 79, as amended by St. [1916] 
¢°-302, § 4, Reve Loc .51 §.-20).. Moore 
v. Boston Elevated Ry., (Mass.) 172 
N.E.. 80. 


Notice of claim for injuries from 
operation see infra § 424. 


97. Offenses incident to operation 
see infra §§ 523, 524. 


Railroads see Railroads §§ 476— 
80. 


98. Memphis, etc., R. Co. v. State, 
11 S.W. 946, 87 Tenn. 746; Reg. v. 
Train, 2 B.&S. 640, 110 E.C.L. 640; 
Reg. v. Toronto St.R. Co., 24 U.C.Q. 
B. (Ont.) 454. 


99. See statutory provisions. 


[a] Validity of ordinance making 
superintendent guilty of misdemean- 
or.—A municipal ordinance making it 
unlawful for any street railroad com- 
pany to permit its road-bed or track 
to remain so high above the surface 
of the streets as to interfere with 
public travel, and declaring that ‘‘the 
president, superintendent . . . or 
other officer” of such company violat- 
ing its provisions is guilty of a mis- 
demeanor, and subject on conviction 
to a fine, is unreasonable and void, 
so far as it undertakes to hold the su- 
perintendent of«such a company re- 
sponsible for the failure of his com- 
pany to put its road in repair. Oxan- 
na v. Allen, 8 So. 79, 90 Ala. 468. 


1. State v. Riggs, 106 A. 216, 91 
N.J.Law 456 [error dism 106 A. 467, 
92 N.J.Law 575]; Reg. v. Train, 2 
Bice Swi 64 Ono On, HCL, ) 6403) VREL Vi 


struct the road,° the determination of the particu- 
lar motive power being sometimes conferred by stat- 
ute on boards or commissions.® 
grant of power to maintain and operate a street rail- 
road, a corporation takes, by necessary and unavoid- 
able implication, a right to use any force in the 
propulsion of its cars that may be fit and appropri- 
ate to that end, and which does not prevent that 
part of the public which desires to use the street, 
according to other customary methods, from hav- 
ing the free and safe use thereof.’ 
a grant carries with it, at least in the absence of 


Under a general 


Moreover such 


TOR en St. R. Co., 24 U.C.Q.B.. (Ont.) 
54, 


[a] Sufficiency of indictment.—A 
business authorized by the legislature 
is not a public nuisance unless the 
powers granted are negligently exer- 
cised, and an indictment of street 
railway directors for obstructing 
streets by erecting poles and string- 
ing wires, which fails to show negli- 
gence or that they did anything not 
authorized, is bad. State v. Riggs, 
106 A. 216, 91 N.J.Law 456 [error dism 
106 A. 467, 92 N.J.Law 575]. 


Construction or operation as pub- 
lic nuisance see Nuisances §§ 255, 
256. 


Mode of construction as nuisance 
see supra § 148. 


2. Oxanna vy. Allen, 8 So. 79, 90 
Ala. 468; Reg. v. Toronto St. R. Co., 
24 U.C.Q.B.-(Ont.) 454, 


[a] Violation of positive statuto- 
ry duty in regard to mode of con- 
struction is indictable as a misde- 
meanor. Reg. v. Toronto St. R. Co., 
24 U.C.Q.B. (Ont.), 454. 


3. Memphis, ete., R. Co. v. State, 
11 S.W. 946, 87 Tenn. 746. 


4 Power of municipality to regu- 
late motive power see infra § 232. 


Railroads see Railroads '§ 481. 


5. See case infra this note; 
cases infra this section. 


[a] Charter authority to operate a 
street railroad by “horse power or lo- 
comotive cars” confers a continuing 
option to use either steam or animal 
power, or both, which may be exer- 
cised from time to time. Under it 
the use of either motive power may 
be changed, and the other substitut- 
ed, as the company may see fit. Mc- 
orsney. v. Chicago, ete., R. Co., 112 


6. See statutory provisions. 


7. Williams v. City Electric St. 
R. Co., 41 F. 556; Wilmington City R. 
Co. v. Wilmington, etc., R. Co., 46 A. 
12, 8 Del.Ch. 468; North Chicago City 
R. Co. v. Lake View, 105 Ill. 207, 44 
Am.R. 788; Paterson R. Co. v. Grun- 
dy, 26 A. 788, 51 N.J.Mq. 213; Halsey 
v. Rapid Transit St. R. Co., 20 A. 859, 
47 N.J.Eq. 380. 


fa] An ordinance consenting to the 
laying of “horse railroad track or 
tracks” along certain streets does not 
restrict the use of such tracks to cars 
propelled by horses, as the words 
“horse railroad track or tracks,’ used 
in the ordinance, must be taken as 
descriptive of the railroad to be con- 
structed and not of the motive pow- 
er= tobe, used. Paterson RI>.Co. -.v. 
Grundy, 26 A. 788, 51 N.J.Eq. 213. 


and 


306 [60 C.J.] 


specific limitations or prohibitions,® the right from 
time to time to operate the road by new methods 
and motive powers developed in the progress of 
But whenever a statute 
specifies the motive power to be used, the expression 
of that. power may be construed to exclude any 


invention and experience.® 


other.?° 


[§ 194] 2. Steam. Steam, as a motive power, may 
be used along the streets of a city by proper per- 
mission,+! and in such case the use thereof cannot 
be abated as a public nuisance, even though it tends 
to the immediate annoyance of the public in gen- 
But the use of steam as a motive power is 
usually either expressly,!? or impliedly,+* prohibit- 
ed, and its use then constitutes a nuisance, construc- 


eral.12 


8. Detroit City R. Co. v. Mills, 48 
NeW. 1007, 85 Mich. 634. 


9. Wilmington City R. Co. v. Wil- 
mington, etc., R. Co., 46 A. 12, 8 Del. 
Ch. 468; Detroit City R. Co. v. Mills, 
48 N.W. 1007, 85 Mich. 634; Hudson 
River Tel. Co. v. Watervliet Turn- 
Dike, etc., Co., 32 N.H. 148, 135 N.Y. 
398, ole Ami Sum, §838,117) L.RvAs 674: 
But see Omaha Horse R. Co. v. Cable 
Tramway Co., 30 F. 324 (even if grant 
of “horse-railroad” franchise meant 
grant of ‘“street-railroad”’ franchise, 
yet a grant of a monopoly contem- 
plated was only of such forms of 
transportation as were then known 
and in existence, and not of such as 
might subsequently be devised and 
used). 


[a] Reason for rule-—When an ex- 
clusive right is given in general terms 
to a city railroad, the effort to confine 
it to the particular motive powers in 
use at the time would seem to be as 
artificial and unauthorized as to con- 
fine it to, the kind of rails then in 
use, excluding the idea of modern 
rails of steel and of great weight, or 
to limit the size and shape and qual- 
ity of cars to those known at the time. 
All these things including the motive 


-power, are subordinate, mere means 


to make the franchise effective. Wil- 
mington City R. Co. v. Wilmington, 
ete., R. Co., 46 A. 12, 8 Del.Ch. 468. 


[b] If any presumption is to be 
indulged in, it is that general legis- 
lative enactments are mindful of the 
growth and increasing needs of socie- 
ty, and they should be construed to 
encourage, rather than to embarrass, 
the inventive and progressive tend- 
ency of the people. Hudson River 
Tel. Co. v. Watervliet Turnpike, etc., 
Co. .32 N.H. 148, 135 N.Y. 393.) 31 
Am.S.R. 838, 17 L.R.A. 674. 


10. Wilmington City R. Co. v. Wil- 
mington, etc., R. Co., 46 A. 12, 8 Del. 
Ch. 468; Haines v. Twenty-Second 
St. & Allegheny Ave. Pass. Ry. Co., 
1 Pa.Dist. 506. 


ll. Moses v, Pittsburgh, ete, R. 
Co, 21 Ill. 516. 


12. Vason v. 
Co., 42: Ga. 631. 


13. See statutory provisions; and 
cases infra this note. 


[a] Cases not within express pro- 
hibition.—(1) A cable operated by 
steam is not within the prohibition 
of steam motive power. Stranahan 
v. Sea View R. Co., 84 N.Y. 308; Har- 
rison v. Mt. Auburn Cable R. Co., 9 
OhioDec. (Reprint) 805, 17 Cine.L. 
Bul. 265; Clement v. Cincinnati, 9 
OhioDec. (Reprint) 688, 16 Cinc.L.Bul. 
355. Compare People vy. Newton, 1 
N.Y.S. 197, 48 Hun 477 [aff-19' N.E: 


South Carolina R. 


$31, 112 N.Y. 396, 3 L.R.A. 174] (hold- 


STREET RAILROADS 


ed city.1® 


[§§ 193-195 


tive, if not actual,15 especially in a thickly populat- 


[§ 195] 8. Electricity.1* Whether or not a street 
railroad may use electricity as its motive power 
depends upon the terms of the franchise or charter 
and statutes or ordinances relating thereto.1> Where 


the grant of power to construct and operate a street 


ing that the construction and opera- 
tion of a cable road by a company 
which has the right to construct and 
operate a horse railroad is a violation 
of the provision of an agreement that 
no steam power is to be used on any 
part of the road for propelling cars, 
although the cars are propelled by a 
cable, the movement of which is ef- 
fected by steam generated by an ap- 
paratus situated off the street and on 
private property). (2) A kinetic mo- 
tor, operated by steam, ' generated 
from water heated in a stationary 
boiler, and transferred to a reservoir 
under the car and the motor, is not 
within a statute providing that a 
street surface railroad may not op- 
erate its road by locomotive steam 
power. People v. New York R. 
Com’rs, 52 N.Y.S. 908, 32 App.Div. 
W729 fath, 532N.H. 1129, 1585 NOX fir. 
(3) Nor can an electrical system be 
regarded as the use of steam as a 
motive power. Prospect Park, etc., 
R. Co. v. Coney Island, etc., R. Co., 
ae N.E. 17, 144 N.Y. 152, 26 L.R.A. 


14. North Chicago City R. Co. v. 
Lake View, 105 Ill. 207, 44 Am.R. 
788; Newport, etc., St. R. Co. v. New- 
port, 1 Ky.L. 404; Gillette v. Ches- 
ter, etc., R. Co., 2 Pa.Dist. 450. 


[a] Illustrations of implied pro- 
hibition.—(1) Where a street railroad 
company’s charter is silent as to the 
motive power to be used (North Chi- 
cago City R. Co. v. Lake View, 105 
Ill. 207, 44 Am.R, 788), (2) or author- 
izes the use of animal power (New- 
port, etc., St. R. Co. v. Newport, 1 
Ky.L. 404), (3) or any power other 
than locomotive (Gillette v. Chester, 
ete., R. Co., 2 Pa.Dist. 450), the use 
of steam as a motive power will not 
be permitted, at least if the safety of 
the public is thereby endangered. 


[b] Prohibition not implied.— 
Where a municipal ordinance author- 
izes the construction of a railway ‘‘to 
be operated by~electricity, or such 
other power as will not necessarily ob- 
struct the use of the said streets by 
the public,” it will be conclusively 
presumed in the absence of any show- 
ing of mistake or fraud, or that the 
ordinance is expressed in language not 
intended to be used, that the ordi- 
nance expresses the purpose of the 
municipality in adopting it, and evi- 
dence that it was not intended to al- 
low the use of steam is inadmissible, 
Houston y. Houston Belt, etc., R. Co., 
19 S.W. 786, 84 Tex. 581.  - 


15. Tilton v. New Orleans City R. 
Co., 85 La.Ann, 1062. 


16. North Chicago City R. Co. v. 
Lake View, 105 Ill. 207, 44 Am.R. 788. 


17. Generally see Electricity 20 C. 
Je pirsv's, \ 


railroad is silent as to the motive power to be used,*® 
or where it authorizes the use of any motive power 
whatever,?° or steam, horse, or other power, asthe . 
city council may from time to time direct,?1 or 
any power other than by locomotive,” the company 
has the right to use eleetricity; even by the use of 
overhead wire’,2* unless the use of such wires is 
expressly?4 or impliedly?® prohibited. The fact that 


18. See case infra this note; and 
eases infra this section. 


[a] Electrification of cable routes. 
—A street railway franchise, which 
provides that the grantee may propel 
its cars by electricity or cable or 
partly by each, and that the grantee 
may make reasonable rules for the 
operation of the railway lines provid- 
ed for, ete., authorizes the grantee 
to electrify cable routes. MeGilvra 
v. Seattle Electric Co., 111 P. 896, 61 
Wash. 38, Ann.Cas.1912B 1020. 


19. Riverside, etc., R. Co. v. River- 
side, 118 F. 736; Wilmington City R. 
Co. v. Wilmington, ete., R. Co., 46 A. 
12, 8 Del.Ch. 468. 


20. Detroit City R. Co. v. Mills, 48 
N.W. 1007, 85 Mich. 634; Paterson R. 
Co. v. Grundy, 26 A. 788, 51 N.J.Eq. 
213; Halsey v. Rapid Transit St. R. 
Co., 20 A. 859, 47 N.J.Eq. 380; Hud- 
son River Tel. Co. v. Watervliet Turn- 
pike, etc., Co., 32 N.E. 148, 1385 N.Y. 
3938, 31. Am.S:.R. 838,°17 DL.R.A. 6743 
Bell Tel. Co. v. Montreal St. R. Co., 6 
Que.Q.B. 223. 


21. Taggart v. Newport St. R. Co., 
19 A. 326, 16 R.I. 668, 7 L.R.A. 205. 


22. Lockhart v. Craig St. R. Co., 
21 A. 26, 139 Pa. 419; Gillette v. 
Chester, etc, R: Co., 2. Pa.Dist: 450; 
Fox v. Catharine St., etc., R. Co., 12 
Pa.Co. 180; Com. vy. West Chester, 
9 Pa.Co. 542. c 


23. Hooper vy. Baltimore City Pass, 
R. Co., 37 A. 359, 85 Md. 509, 38 L.R.A. 
509; Paterson R, Co. v. Grundy, 26 A. 
788, 51 N.J.Eq. 213; Com. v. West 
Chester, 9 Pa.Co. 542. 


[a] A charter granting a street 
railroad company the right to use the 
trolley system authorizes such com- 
pany to erect trolley poles in the 
streets since they are a necessary part 
of such’ a system. Hooper vy. Balti- 
more City Pass. R. Co., 37 A. 359, 85 
Md. 509, 38 L.R.A. 509 (holding fur- 
ther that Acts [1890] ¢ 870, giving 
the mayor and council of Baltimore 
power to require all wires to be placed 
underground, does not authorize the 
mayor to prevent a street railroad 
company from erecting trolley poles 
in the streets under a charter power 
to use the trolley system, where the 
city council has taken no action under 
such act as to trolley wires). 


24. Farrell vy. Winchester Ave. 
Co., 23 A. 757, 61 Conn. 127. B 


25. State v. Trenton, 23 A. ’ 
N.J.Law 92. aah: 


[a] Authority to use electric o 
chemical motors or grip cables as a 
means of propulsion does not legal- 
ize the erection of poles and the 
stretching of wires in a public street, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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electricity was unknown at the time the grant was 
made is immaterial,”® unless the company was there- 
by limited to the use of such powers as were known 


at the time.27 


[§ 196] 4. Change of Motive Power?’—a. In Gen- 
eral. A change by a street railroad to a motive pow- 
er not covered by its franchise or charter?® gener- 
‘ally requires legislative authority,?® which author- 
ity is sometimes conferred directly by the legisla- 
ture,** subject to certain requirements with respect 
to obtaining consent,?? or by the local authorities 
to whom the power to authorize the change has been 
A street railroad company, which has 
complied with the requirements of law with re- 


delegated.?3 


State v. Trenton, 23 A. 281, 54 NJ. 
Law 92. 


26. Wilmington City R. Co. yv. Wil- 
mington, ete., R. Co., 46 A. 12, 8 Del. 
Ch. 468; Detroit City R. Co. v. Mills, 
48 N.W. 1007, 85 Mich. 634; Paterson 
R. Co. v. Grundy, 26 A. 788, 51 N.J.Eq. 
213; Hudson River Tel. Co. v. Water- 
vliet Turnpike, etc., Co., 32 N.E. 148, 
meta 393, 31 Am.S.R. 838, 17 LR. 

. 674. 


27. Detroit City R. Co. v. Mills, 
48 N.W. 1007, 85 Mich. 634. 


28. As additional servitude see 
Eminent Domain § 171 note 9 [ec]. 


29. Motive power permissible see 
Supra §§ 193-195. 


30. St. Michael’s Protestant Epis- 
eopal Church v. Forty-Second St., ete., 
R. Co., 57 N.Y.S. 881, 26 Misc. 601; 
Watkin y. West Philadelphia Pass. 
Ry. Co., 11 Pa.Co. 648. 


31. See statutory provisions. 
32. See infra § 197. 
33. See cases infra this note. 


[a] Ratification of unauthorized 
change.—(1) The legislature may, by 
subsequently conferring power upon 
a city council to authorize a change 
in the motive power of a street rail- 
road, ratify the previous action of 
such council in permitting such a 
change (City R. Co. v. Citizens’ St. R. 
‘Coen tt «S.Ct: $653" 166,-U.S. 561,40) Li. 
Bd. 1114), (2) and the city then be- 
comes estopped to set up its want of 
power in the first instance (City R. 
Co. v. Citizens’ St. R. Co., supra). 


[b] Particular statutes.—Act 
(1893) (Pamphl. L. [1893] p 241) 8§ 
1, 2, empowers city authorities, by 
ordinance, to authorize street railroad 
companies to substitute electric mo- 
tors in the place of horses, as the 
propelling power of their cars, and to 
authorize the use of poles in the 
streets, with wires thereon to supply 
the motors with electricity, and to 
prescribe the places in which such 
poles should be located. The act does 
not confer on the companies any 
rights beyond those vested in them 
by their charters, except in allowing 
a change in the motive power to be 
applied to their cars. Roebling v. 
Trenton Pass. R. Co., 34 A. 1090, 58 
N.J.Law 666, 33 L.R.A. 129. 


[c] Validity of ordinance.—A city 
ordinance granting to a street rail- 
road company the right to operate its 
cars by electricity was valid, although 
the company was authorized by its 
charter to operate its cars only by an- 
imal power, and the grant made by 
the city became effective when the 
company was subsequently author- 
ized by its charter to operate its road 
by electricity. Louisville, etc., R. Co. 
v. Bowling Green R. Co., 63 S.W. 4, 
110 Ky. 788, 23 Ky.L. 273. 
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spect to obtaining authority to change its motive 
power, becomes entitled to a permit to open the 
streets along its route for purposes necessary in 


making such change,** and the granting of such 


erty.°7 


[ad] Authority thus granted to city 
not exhausted by single exercise 
thereof.— Where an act incorporating 
a Street railroad company provides 
that the “tracks or road shall be op- 
erated and used by said corporation 
with steam, horse, or other power, as 
the councils of said city and towns 
may from time to time direct,’ the 
city may, after notice has been given, 
and an ordinance passed permitting 
the use of horse power, pass a second 
ordinance, without further notice, 
changing the power to electricity. 
Taggart v. Newport St. R. Co., 19 A, 
326, 16 R.I. 668, 7 L.R.A. 205. 


[e] Change to motorbusses.—(1) 
In a taxpayer’s suit to set aside an 
agreement between the city and a 
street railway company amending a 
franchise to permit the operation of 
motorbusses in place of street cars, 
where from the record it does not 
appear that the original franchise 
provided for a particular mode of op- 
eration, or that such operation was 
confined to any special motive power, 
it may be assumed that there was a 
reservation in the original franchise 
authorizing such amendment of the 
franchise. Russell v. Kentucky Util- 
ities Co., 22 S.W.(2d) 289, 231 Ky. 
820, 66 A.L.R. 1238. (2) Contract en- 
tered into between the city and a 
street railway company amending the 
street railway company’s franchise so 
as to permit substitution of motor- 
busses for electrically operated street 
ears is not in violation of Const. §§ 
163, 164, nor of rights of the taxpay- 
ers of the city. Russell v. Kentucky 
Utilities Co., supra. (3) Motorbusses 
generally see Motor Vehicles §§ 20, 
21. (4) Modification and amendment 
of franchises see supra § 16. 


34 In re Third Ave. R. Co., 24 N. 
BE. 951, 121. N.Y. 536, 9 L.R.A. 124; Pot- 
ter v. Collis, 46 N.Y.S. 471, 19 App. 
Div. 392 [aff 50 N.HE. 418, 156 N.Y. 
16]. 


35. In re Third Ave. R. Co., 24 N. 
RB. 951,121 NY. 536,) 9 °L.R.A. 124; 
Potter v. Collis, 46 N.Y.S. 471, 19 App. 
Div. 392 [aff 50 N.E. 413, 156 N.Y. 
16]. 


86. People v. Newton, 19 N.E. 831, 
LTO NeY 396,030. RAL L704: | Potter vv. 
Scranton Traction Co., 35 A. 188, 176 
Pa. 271. 


[a] Consent presumed from acqui- 
escence.—The consent of the local 
authorities, if necessary to enable a 
street railroad company to change 
from horse power to an electric trol- 
ley system, will be presumed, from 
the acquiescence of such authorities 
in such change for five years, so far 
as to preclude an individual, in a 
suit against tlhe company for personal 
injuries, from claiming that the main- 
tenance of such system is negligence 
per se. Potter v. Scranton Traction 
Co., 85 A. 188, 176 Pa, 271. 


f 


the owners of one half the 


a permit by the proper public officers may be en- 
forced by mandamus.*® 


[§ 197] b. Consent of Public Authorities and 
Property Owners. 
road companies to change their motive power usu- 
ally require such companies to first comply with 
certain conditions, such as obtaining the consent of 
the local authorities,?® and owners of abutting prop- 
It is, however, competent for the legisla- 
ture to authorize a change of motive power without 


Statutes authorizing street rail- 


87. See cases infra this note. 


[a] Presumption of consent.—Un- 
der Railroad L. § 171, the consent of 
property owners to the electrification 
of a street railroad using horse pow- 
er must be presumed after approxi- 
mately twenty-five years of acqui- 
escence. Stern v. International Ry. 
Con 5 NSE 75950220 Ni. 284 2Ae 
L.R. 487. 


[b] Extent of consent under. par- 
ticular statutes.—(1) Under L. (1890) 
e 565 § 100, providing that any 
change in the motive power of a 
street railroad must be consented to 
by the owners of one half the abut- 
ting property, and in case such con- 
sent could not be obtained the deter- 
mination of a commission appointed 
by the general term of the supreme 
court in favor of such motive power, 
when confirmed by the court, should 
be taken in lieu thereof, and that such 
consent should be obtained in the 
same manner as provided in sections 
91, 94, of the same act, which sec- 
tions require that for the construc- 
tion of a street railroad the consent 
of the owners of one half “in value’ 
of the abutting property should be ob- — 
tained, etc., a petition for a commis- 
sion to authorize a change of motive 
power, alleging that the consent of 
the owners of one half “in value’” 
of the required property could not be 
obtained, is not insufficient because 
it does not show that the consent of 
“lineal 
front feet” of such property could 
not be obtained, since the evident in- 
tent of the legislature was to con- 
form the practice of obtaining the 
consent to a change in motive power 
to that required for the construction 
of a street railroad. Matter of Ro- 
chester, ete., R. Co., 64 N.Y.S. 429, 51 
App.Div. 65. But see St. Michael’s: 
Protestant Episcopal Church y. Forty- 
Second St., ete., R. Co., 57 N.Y.S. 881, 
26 Misc. 601 (L. [1890] ¢ 565 § 100, 
providing that a street surface rail- 
road may change its motive power on 
the consent of “the owners of one- 
half of the property bounded on that 
portion of the railroad with respect 
to which a change of motive power is 
proposed,” contemplates that a ma- 
jority of those owning property, 
measured by its extent in lineal feet 
along the route as to which a change. 
of power is proposed, shall consent). 
(2) When the consent of the railroad 
commissioners and of the owners of 
property would otherwise be sufficient 
to authorize a change of motive power: 
by a street railroad company in New 
York city from horses to electricity, 
a permit from the board of electrical 
eontrol is not required. Potter v. 
Collis, 46 N.Y.S. 471; 19 App.Div. 392 
(att “50: N-E. e413, 156 Nov. L6qeo. (3) 
An order of the board of railroad com- 
missioners granting a street railroad 
company the right to change its mo- 
tive power is not reviewable by it, 
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the consent of the local authorities,?® notwithstand- 
ing a constitutional provision that no law shall au- 
thorize the construction or operation of a street 
railroad without the consent of the local authori- 
ties.2® Where consent to a change of the motive 
power has been given by the local authorities where 
the consent of the property owners was not re- 
quired, the change cannot be prevented by abutting 
property owners.*° 


[§ 198] 5. Who May Question Right To Use Par- 
ticular Motive Power. The right of a street rail- 
road company to operate its cars by other power 
than that specified in its charter can only be raised 
by the state or city with whom its contract was 
made, and is not subject to collateral attack in a 
private action to recover for injuries,** or in a pto- 


STREET RAILROADS 


ceeding by the company to enjoin private persons 
from cutting down its wires and poles.*? 


[§ 199] L. Rolling Stock and Equipment.*® Only 
such vehicles may be used upon street railroad tracks 
as their special charters or the general laws under 
which they are organized permit;** but in the ab- 
sence of any requirement that the company use only 
cars which it owns, the company may contract for 
the use of the cars of another company which are 
of the type which the first company is authorized 
to use.t®> So it may operate cars which are the 
property of a company which it has leased.*® A 
car control device attached to a car becomes a part 
of the rolling stock,*7 and is within the term “equip- 
ment” used in a contract providing for the payment 
thereof.*® 


IX. SALES, LEASES, TRAFFIC CONTRACTS, AND CONSOLIDATIONS 


[By Eustace W. Tomuinson | 


[§ 200] A. Sales—1. Power To Sell. A corpora- 
tion greated for the purpose of operating a street 
railroad is without power, in the absence of express 
legislative authority, to alienate its general fran- 
chise to be a corporation.*® The secondary fran- 
chise, or right to construct, operate, and maintain 
[a] 


in the absence of any express author- 
ity given by the statute. People v. 
State R. Com’rs, 51 N.Y.S. 781, 30 


Character of property.—(1) 
It has variously been 


franchise to operate a street railroad 


a street railroad, is property,°° and it has been held 
to be transferable like any other property;°+ but 
there is also authority for the view that it, like 
other franchises,°? cannot be transferred or alienat- 
ed, either absolutely or conditionally,®* except where 
authorized by statute,*+ and in such mode or man- 


69 N.W. 791, 95 Wis., 29, 60 Am.S.R. 
74, 36 L.R.A. 47. See Detroit Citi- 
zens’ St. R. Co. v. Detroit, 64 F. 628, 


said that a 


App.Div. 69 [aff 51 N.E. 1093, 156 N. 
Te oo'3a 


38. In re Third Ave. R. Co., 24 N. 
EOL A IN V5 365 99) Eee. As) Lae. 


39. In re Third Ave. R. Co., su- 
pra. 
40. Fox v. Catharine & Bainbridge 


Streets Ry. Co., 12 Pa.Co. 180. 


41. Chicago Gen. R. Co. v. Chica- 
£0 City R. Co., 57 N.E. 822, 186° 11. 
219, 50 L.R.A. 734 [aff 87 Ill.App. 
17); bine vy. Bay Cities, ‘Consol. R. 
Co., 73 N.W. 116, 115 Mich. 204; Pot- 
ter v. Scranton Traction Co., 35 A. 
SS COw ba. ails 


42. Williams vy. Citizens’ R. Co., 
29 N.E. 408, 130 Ind. 71, 30 Am.S.R. 
201,15 L.R.A. 64; Detroit City R. Co. 
vy. Mills, 48 N.W. 1007, 85 Mich. 634. 


43. Railroads see Railroads § 481. 


Regulation as to equipment of cars 
gee infra § 235. 


44. State v. Atlantic City, ete., R. 
Co., 69 A. 468, 76 N.J.Law 15 [rev 
TOA. 11,77 N.S. Law 465]. 


45. State v. Atlantic City, etc., R. 
‘Co., supra. 


46. City of Pittsburg v. Pittsburg 
& ©: St. Ry. Co., 79 A. 235, 230: Pa. 189 


47. Rapid Transit Subway Const. 
Co. Vv. Craig, 191 N.Y.S. 383, 199 App. 
Div. 45 [dism of app den 134 N.E. 
600,, 282 N.Y. 629, and aff 135 N.E. 
911, 233 N.Y. 544]. 


48. Rapid Transit Subway Const. 
‘Co. v. Craig, supra. 


49. Richardson v. Sibley, 11 Allen 
(Mass.) 65, 87 Am.D. 700. 


Alienation of corporate franchise 
in general see Corporations § 2465. 


50. Oakland R. Co, v. Oakland, etc., 
R. Co., 45° Cal. 365,.138 Am.R. -181; 
State v. Anderson, 63 N.W. 746, 90 
ie 550. And see cases infra note 
ot, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


and to use the public streets therefor 
is personal property (State v. Ander- 
son, 63 N.W. 746, 90 Wis. 550), (2) 
that it is a right in real property, an 
incorporeal hereditament (O’Sullivan 
Wes Gritith 7195 Pe Sis. 190 ee oon dae 
Cal. 502), (3) that, it is an easement 
(Knoxville. v.. Africa,.7%.F. .501,.23.-C. 
C.A. 252), (4) and that it is a license 
coupled with an interest (State v. 
Citizens’ St. R. Co., 114 N.W. 429, 
80 Neb. 357). 


51. Knoxville v. Africa, 77 F. 501, 
C.C.A. 252; State v. Citizens’ St. 
Co., 114 N.W. 429, 80 Neb. 357. 


52. See Franchises § 87. 


53. O’Sullivan v. Griffith, 95 P. 873, 
96 P. 323, 153 Cal. 502; In re Opinion 
of the Justices, 159 N.E. 70, 261 Mass. 
556; French v.- Jones, 78 N.E. 118, 
LOS Massie o2206 Hit LRUASNES: 0 b258 
Clemens Hlectrical Mfg. Co. v. Wal- 
ton, 52 N.H. 132,538 N.E. 820, 173 Mass. 
286; Richardson yv. Sibley, 11 Allen 
(Mass.) 65, 87 Am.D. 700; Kavanaugh 
Vo. St. aabouisy TLOn Sow, 552) 220. .Mio- 
496; State v. Anderson, 63 N.W. 746, 
90 Wis. 550. See Brooklyn El. R. Co. 
v. Brooklyn, etc., R. Co., 48 N.Y.S. 665, 
23 App.Div. 29 (dictum). 


[a] Transfer of franchise under 
guise of sale of property.—(1) 
street railroad company cannot, under 
the guise of selling its rails and other 
property to another company, -trans- 
fer its franchise to operate a street 
railroad. Clemens Electric Mfg. Co. 
v. Walton, 52 N.B. 132, 53 N.B.! 820; 
173 Mass. 286. (2) Sale of rails and 
property see infra text and note 59. 


Property of street railroad company 
as subject to execution see Execu- 
tions § 106. 


54. O'Sullivan v. Griffith, 95 P. 
873, 96 P. 323, 153 Cal. 502; Georgia 
Power Co. v. Rome, 157 S.E. 283, 172 
Ga. 14; In re Opinion of the Justices, 
159 N.E. 70, 261 Mass. 556; Wright 
v. Milwaukee Electric R., ete., Co., 


23 
jase 


12. C.C.A. 365, 26 L.R.A. 667 [cert den 
16 S.Ct. 1200, 163 U.S. 6838, 41 L.Ed. 
310] (recognizing as valid a trans- 
fer made in pursuance of statutory 
authority). 


Compare Phoenix v. Gannan, 88 N. 
E. 1066, 195 N.Y. 471 (holding that 
Where. statutes did not preclude or 
prohibit the granting of a _ street 
railroad franchise to a natural per- 
son, but indicated an intention that 
the operation of street railroad should 
be confined to corporations, a fran- 
chise granted to a natural person 
might be assigned by him to a com- 
pany incorporated to take it over and 
operate under it). 


[a] Power to mortgage or pledge 
as power to sell.—A provision in the 
charter of a street railroad company 
authorizing it to mortgage or pledge 
its franchises and property as secur- 
ity for its bonds does not justify a 
Sale to a new corporation organized to 
take over its property. In re Opin- 
ion of the Justices, 159 N.E. 70, 261 
Mass. 256. 


[b] Statute contemplates bona fide 
sale and not sale to escape obliga- 
tions.—A Statute authorizing street 
railroad companies to sell their roads, 
franchises, and other property con- 
templates a bona fide sale to a pur- 
chaser able and willing to carry on 
and maintain the street railroad busi- 
ness, under the obligations imposed 
by the acceptance by the original 
company of the franchise to engage 
in such business, and does not con- 
template a sale or transfer of the 
property to a dummy or irresponsible 
corporation unable to perform such 
obligations under the franchise, nor 
does it contemplate a sale or trans- 
fer when the obvious purpose of the 
transaction is the ultimate abandon- 
ment of the property and the evasion 
of the duty to maintain and operate 
the street railroad; anda sale of the 
latter character is unauthorized. 
Georgia Power Co. v. Rome, 157 S.B. 
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§§ 200-202] 


ner as is thereby preseribed,** although no one but 
the public, it has been held, can question the validity 
of a sale made without such authority.°® 
it is so provided by statute,®** a street railroad com- 
pany is, of course, without power to sell or alienate 
its property without legislative permission ;°8 
in the absence of such statutory restriction the rails 
_ of a street railroad may be sold as personal prop- 
erty,°® which they remain although embedded in 
the streets of a city,®® although where there is no 
right to cease operation of its street railroad or 
abandon its tracks, a company cannot sell its rails 


for the purposes of removal. 


[§ 201] 2. Property and Rights Included. What 
property and rights pass under a sale or conveyance 
of street railroad’ property or franchises depends 
primarily upon the terms of the conveyance.? A 


~ 


283, 172 Ga. 14. See to same effect 
Barrie v. United R. Co. of St. Louis, 
119 S.W. 1020, 138 Mo.App. 557. 


55. Whiting v. Malden, etc., R. Co., 
88 N.E. 907, 202 Mass. 298, 132 Am.S. 
re 493; Beekman v. Third Ave. R. 

Cos 43 INiY:S.. 2795.18. App. Divy -279 
{aff 47 N.E. 277, 153 N.Y. 144]. 


[a] Presumption of compliance 
with statute.—Where one street rail- 
road company has acquired the prop- 
erty and franchises of another, it is 
not to be assumed, merely from the 
absence of evidence, that there was 
not a compliance on the part of the 
vendor and yendee companies with a 
statute authorizing the one to ac- 
quire the property and franchises of 
the other on such terms and condi- 
tions as should be agreed upon in the 
first instance by the directors and 
then by a majority of the stockhold- 
ers of each company, and approved by 
the state board of railroad commis- 


sioners. Whiting v. Malden, etc., R. 
Co., 88 N.E. 907, 202 Mass. 298, 132 


Am.S.R. 493. 


{[b] Estoppel to assert noncom- 
pliance.—Where one street railroad 
company has purchased the property 
of another and for more than twenty 
years has treated the purchase as 
valid, and acted upon it, with the ac- 
quiescence of the vendor, both com- 
panies are estopped, as against third 
persons, to deny the regularity of the 
proceedings for the transfer or to as- 
sert noncompliance with the provi- 
sions of a statute prescribing the 
mode and manner of making the pur- 
chase and sale. Whiting v. Malden, 
ete., R. Co., 88 N.B. 907, 202 Mass. 298, 
132 Am.S.R. 493. 


56. Oakland R. Co. v. Oakland, ete., 
R. Co., 45 Cal. 365, 13 Am.R. 181. 


57. See statutory provisions. 


58. Clemons Electrical Mfg. Co. vy. 
Walton, 92 N.E. 459, 206 Mass. 215; 
‘French v. Jones, 78 N.E, 118, 191 
Mass. 522, 7 L.R.A.N.S. 525; 
Opinion of the Justices, 159 N.E. 70, 
261 Mass. 556; Richardson v. Sibley, 
11 Allen (Mass.) 65, 87-Am.D. 700. 


[a] Power of legislature to au- 
thorize sale.—The legislature has 
power to authorize a street railroad 
company to sell its property to an- 
other such company. In re Opinion of 
the Justices, 159 N.E. 70, 261 Mass. 
556. 


59. French v. Jones, 78 N.E. 118, 
191 Mass, 522, 7 -L.R.A.N.S. 525; 
Lorain Steel Co. v. Norfolk, etc., St. 
R. Co., 73 N.H. 646, 187 Mass. 500. 


60. French v. Jones, 78 N.E. 118, 
191--Mass: 5225 7- BL. R.A-N.S. 525; 
‘Lorain Steel Co. v. Norfolk, ete., St. 


In re 
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mere recital.®3 


Where 


but 
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covenant of warranty will not be niptied from a 


[§ 202] 3. Operation and Effect; Rights and Li- 
abilities of Purchaser. 
pany validly sells its property and franchise rights 
to another, the vendor company ceases to be liable 
for the performance of its public duties,¢* while the 
purchasing company, by its purchase, assumes all 
the charter cbligations and public duties of its ven- 
dor with respect to such property,®® and is bound 
by all the statutory and charter limitations or re- 
strictions of the original grant®® even though it 


Where a street railroad com- 


does not expressly assume them,®* unless and until 


R. Co., 73 N.E. 646, 187 Mass. 500. 


61. Clemens Electric Mfg. Co. v. 
Walton, 52 N.E. 1382, 538 N.E.-820, 173 
Mass. 286. 


Duty to operate and right to cease 
operation see infra §§ 259-266. 


62. See cases infra this note. 


[a] Particular conveyances con- 
strued.— (1) A deed conveying all 
the grantor’s right, title and interest 
in a franchise for the construction 
and operation of a street railroad does 
not transfer merely the paper under 
which the grantor claimed, but passes 
the estate or property rights created 
by the original grant; and in the 
absence of any covenants of title such 
conveyance is, in effect, a quitclaim 
deed. O’Sullivan v. Griffith, 95 P. 873, 
96 Pi328, 153"Cal. 5025) 02). Under*a 
contract transferring ‘‘all the prop- 
erty, rights, and assets” of a Street 
railroad company a contract right 
to have certain rotary motors in- 
stalled, and to acquire title as a re- 
sult of such installation, passes. 
Hogan v. Detroit United R. Co., 111 
N.W. 765, 148 Mich. 283. (3) A re- 
cital in a conveyance of a street rail- 
way franchise that it was “duly giv- 
en” by the city council does not 
amount to an express warranty that 
the seller had good title to the fran- 
chise conveyed. O’Sullivan v. Griffith, 
95) P1878; 96 P2323, 153*Cal.502; 


63. O'Sullivan v. Griffith, 
873, 96. P. 323, 153,Cal. 502. 


[a] Bule applied.—Where a con- 
veyance transferring to the grantee 
certain franchises for the construc- 
tion and operation of a street rail- 
road recited that such franchises had 
been duly given to the grantor, such 
recital was merely a description» of 
the franchises intended to be trans- 
ferred, and, while it might constitute 
an estoppel against the grantor, it did 
not amount to a warranty or cove- 
nant that the franchises conveyed 
were valid. O’Sullivan v. Griffith, 95 
PE 8396 (Ps. 3285 153 Cal. '502. 

64. Grosse Pointe Tp. v. Detroit, 
ete.,, R. Co., 90 N.W. 42, 130 Mich. 
363. 

Liability of vendor for injuries 
from operation see infra § 269. 


65.  Cal.—Reynolds v. Pacific Elec- 
tric R. Co., 80 P. 77, 146 Cal. 261. 


Kan.—Potwin Place v. Topeka R. 
Co., 33 P. 309, 51 Kan. 609, 37 Am.S.R, 
312. 


Weyer ee 


Mich.—Grosse Pointe Tp. v. Detroit, 
etc., R.-Co., 90 N.W. 42, 130 Mich. 
363. 

Pa.—Mullen v. Philadelphia Tract. 
Co., 4 Pa.Co. 164. 


such purchaser itself sells or transfers property to 
another, at which time its obligations cease.*8 
purchasing company is not, however, liable for debts, 
contracts, or personal obligations of the vendor,®® 


The 


Tex.—Citizens’ R., etc., Co. v. Johns,’ 
116 S.W. 62, 52 Tex.Civ.App. 489. 


_.66. TIowa.—Snouffer v. Cedar Rap- 
oe etc., R. Co., 92-N.W. 79, 118 Iowa 


N.J.—Merchantville ov. Camden, 
ete, RP-Co591137A. 1136, 959 N- dao is 


N.Y.—Kent v. Binghamton, 81 N.Y. 
S. 198, 40 Misc. 1 [aff 84 N.Y.S. aialich i 
88 App. Div. 617. and rev on other 
eee 86 N.Y.S. 411, 90 App.Div. 

ol. 


Ohio.—Cincinnati Inclined Plane R. 
Co. v. Cincinnati, 44 N.E. 327, 52 Ohio 
St. 609; Cincinnati v. Cincinnati In- 
cline Plane R. Co., 4 OhioS.&C.P. 507, 
30 Cine.L.Bul, 321. 


Pa.—Irwin v. Irwin-Herminie Trac- 
tion Co., 152 A. 544, 301 Pa. 456; Mul- 
eae, Vv. {Philadelphia Tract. Co., 4 Pa. 

o. 164. 


And see case infra note 67. 


[a], Thus, where a street railroad 
company, under its charter, is liable 
to pay only one fifth of the cost of 
pavement, but does not act under 
such charter, and thereafter pur- 
chases the franchise of a street rail- 
road company, which by its charter 
is bound to pave between its tracks 
and for two feet on either side of 
them, the purchasing company is 
bound, as to the paving, by the provi- 
sions in the charter of the company 
which it purchases, and not by the 
provisions of its original charter, the 
powers of which it has never attempt- 
ed to exercise. Kent v. Binghamton, 
81 N.Y.S. 198, 40 Misc. 1 [aff 84 N.Y.S. 
1131, 88 App.Div. 617; and rev on oth- 
er grounds 86 N.Y.S. 411, 90 App.Div. 
553]. 


67. Asbury Park, ete., R. Co. v. 
Neptune Tp., 67 A. 790, 73 N.J.Eq. 
323 [mod on other grounds 74 A. 998, 
75 N.J.Eq. 562]. And see cases supra 
note §6. 


68. Reynolds v. Pacific Electric R. 
Cos 80) PAC 146° Calais 


69. Ind.—Ft. Wayne, etc., Trac- 
tion Co. v. Kindlesparker, 92 N.E. 
228, 46 Ind.App., 299. 


Mass.—W hiting v. Malden, etc., R. 
Co.; 88° NTE. 907, 202 Diy 298, 132 
Am.S.R. 493. 


Mich.—Wallace v. Ann Arbor, ete., 
R: > Co., 80 NW 572,121 Michs- 588: 
See Shadford v. Detroit, ete., R. Co., 
89 N.W. 960, 180 Mich. 300 (dictum). 


Tex.—Dallas Consol. Traction R. 
Co. v. Maddox,’ (Civ.App.) 31 S.W. 
702. 

Wis.—Chicago, ete., R. Co. v. Fox 
River Flectric R., ete., Co., $3 N.W. 
541, 119 Wis. 181. 
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except where made so by statute,’° and except where 
it has expressly assumed liability,"+ provided they 
were not liens at the time of the transfer’? and 
did not attach to the fee of land conveyed.7? A 
company purchasing the property and franchises of 
another company becomes entitled to all rights, in- 
cluded in the grant of such franchises, to extend 


or expand the lines purchased.‘* 


ute confers upon the purchaser of street railroad 
property the rights and privileges of the vendor, a 
right to take property by condemnation, possessed 
by a company, passes to and may be exercised by 
a purchaser of its railroad;’®° but under such a 
statute a contract exemption from liability for the 


And see cases infra notes 72, 73. 


Compare Barrie v. United R. Co. 
of St. Louis, 119 S.W. 1020, 138 Mo. 
App. 557 (holding that where a 
transaction was not a bona fide sale 
and purchase, but was merely a trans- 
fer to one corporation of street rail- 
road property theretofore held by 
another corporation which had been 
ereated by and was in fact a dummy 
for the “purchaser,” the latter com- 
pany was liable for the debts of and 
claims against the vendor company; 
and holding further than the relin- 
quishment of the use, control, man- 
agement, and possession of street 
railroad property by individuals act- 
ing under one corporate name and 
the taking of it over by the same per- 
sons under another name is not a 
sale, so as to affect liabilities for 
debts and other claims, the corporate 
fiction being to this extent disregard- 
ed). 


[a] Honoring passes.—A company 
which has purchased the street rail- 
road of another company is under no 
obligation to honor passes previously 
issued by its vendor, in the absence 
of any express agreement that it 
should do so. Wallace v. Ann Arbor, 
etc., R. Co., 80 N.W. 572, 121 Mich. 
588; Dallas Consol. Tract. R. Co. v. 
Maddox, (Tex.Civ.App.) 31 S.W. 702. 


[b] Contract made binding on 
“successors” of vendor.—A_ street 
railroad company which purchases 
from the owner of an existing street 
railroad all the property constituting 
its street railroad equipment, except- 
ing and not including franchises, 
leases, contracts, and powerhouse 
machinery, is not the “‘successor” of 
the vendor so as to be bound to per- 
form a contract previously entered 
into by the vendor which provided 
that it should be binding upon him 
and his successors and assigns, Chi- 
cago, ete., R. Co. v. Fox River Electric 
R., ete., Co., 96 N.W. 541, 119 Wis. 
181. 


70. Whiting v. Malden, etc., R. Co., 
88 N.E. 907, 202 Mass. 298, 182 Am. 
S.R. 493. . 


[a] Ignorance of existence of lia- 
bilities —A street railroad company 
which has purchased the property and 
franchises of another such company 
under a statute authorizing such pur- 
chase, having availed itself of the 
privileges conferred by such statute, 
cannot complain because it is held 
to the accompanying liabilities under 
a provision of such statute making it 
subject to all the liabilities of the 
vendor, and the fact that it was igno- 
rant at the time of the purchase of 
the existence of judgments recovered 
against the vendor does not relieve it 
from liability thereon. Whiting vy, 
Malden, etc., R. Co., 88 N.E. 907, 202 
Mass. 298, 132 Am.S.R. 493. 
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cost of paving 


Where a stat- | a, In General. 


71. Beaumont Traction Co. v. 
Texarkana, etc., R. Co., 123 S.W. 124, 
103 Tex. 49 [answers conformed to 
(Civ.App.) 124 S.W. 987]. 


[a] Assumption of debts.—Under 
a contract of sale of the property and 
franchises of a street railroad com- 
pany, whereby the purchaser assumed 
and agreed to pay “all the debts, 
Saget secured and unsecured,” of 
the vendor company, the vendee is 
liable for the expense of installing 
and maintaining lights at a crossing, 
which the vendor, by contract made 
before the sale, had obligated itself 
to do. Beaumont Traction Co. v. 
Texarkana, ete., R. Co., 123 S.W. 124, 
103 Tex. 49 [answers conformed to 
(Civ.App.) 124 S.W. 987]. 


72. Whiting v. Malden, etc., R. Co., 
88 N.E. 907, 202 Mass. 298; Hageman 
v. Southern Electric R. Co., 100 S.W. 
1081, 202 Mo. 249. 


[a] Claims made liens by statute. 
—(1) Under a statute relating to 
the sale of street railroad property 
and franchises which provides that 
all rights of creditors and claims for 
damages ‘‘shall continue unimpaired, 
and may be enforced as against such 
property and franchises as if said 
sale or transfer, has not been made”, 
a company purchasing the property 
and franchises of another against 
which a claim for damages for per- 
sonal injuries existed stands in a 
position analogous to that of a pur- 
chaser of real estate who takes it 
subject to a mortgage thereon but 
does not assume or agree to pay such 
mortgage, in that the property and 
franchises so purchased may be taken 
to satisfy the claim, but no personal 
liability can be enforced against the 
purchasing company. Ft. Wayne, 
etce., Traction Co. v. Kindlesparker, 92 
N.E. 228, 46 Ind.App. 299.. (2) The 
complaint, in an action to enforce the 
liability of the property and fran- 
chiges under such a statute, should 
aver the corporate existence of the 
offending company at the time of the 
injury and all other matters connect- 
ed therewith, together with the non- 
existence of such company at the 
time of suit, if such is the fact, and 
should plead such facts as are neces- 
sary to show that the rights, prop- 
erty, and franchises owned or con- 
trolled by the defendant company are 
liable to satisfy the claim, and 
should pray judgment for such injury 
and that the rights, franchises, or 
property of any other character 
owned by the tort-feasor at the time 
of the injury and which have been 
transferred to defendant thereafter 
be subjected to the satisfaction of 
said judgment. Ft. Wayne Traction, 
etc., Co. v. Kindlesparker, supra. (3) 
Actions for injuries in general see 
infra §§ 419-521. 


73. Canal, ete., R. Co. v. Orleans 


rE Oe ae SSAC ep Se: Ute Mie, Oe 4 en 
eal et fe, 4 * Sere eee 
[§§ 


between its rails enjoyed by the 


vendor does not pass to the purchasing company.*® 
A contract for the sale of street railroad property 
which recites an intention on the part of the pur- 
chaser to build a specified extension imposes no ob- 
ligation so to do.7* 


[§ 203] B. Leases?*—1. Power To Make Lease— 
A street. railroad company cannot, 
without statutory authority, relieve itself of its char- 
ter obligations and duties by leasing its lines to 
another company;‘® and so a lease by such a com- 
pany of all its franchises and property, thereby dis- 
abling itself to serve the public, is ultra vires and 
void,*® except, where authorized by statute.** 


ay . 


Au- 


R. Co., 10 So. 889, 44 La.Ann. 54; Wal- 
lace v. Ann Arbor, etc., R. Co., 80 N. 
W. 572, 121 Mich. 588; -Chicago, etc., 
R. Co. v. Fox. River Electric R., ete., 
Co., 96 N.W. 541, 119 Wis. 181. 


[a] liability to pay wages of flag- 
man at crossing.—Under a contract 
between a railroad company and the 
owner of a street railroad, which 
provided for the construction and 
maintenance of a crossing of the two 
roads and required the owner of the 
street railroad to pay the wages of 
a flagman to be stationed at such 
crossing, the obligation to pay such 
flagman’s wages did not attach to the 
fee of the land. over which the street 
railroad was constructed and operat- 
ed and on which the crossing was 
built, so as to be binding upon a 
purchaser of the property of the 
street railroad.. Chicago, ete., R. Co. 
‘v. Fox River Electric R., ete., Co., 
96 N.W. 541, 119 Wis. 181. 


74 City of Detroit v. Detroit 
United Ry., 139 N.W. 56, 173 Mich, 
314 [rev on other grounds 87 S.Ct. 
87, 242 U.S. 2388, 61 L.Ed. 268]. 


75. Brinkerhoff v. Newark, etc., 
Traction Co., 49 A. 812, 66 N.J.L. 478. 


76. Rochester R. Co. v. Rochester, 
27 S.Ct. 469, 205 U.S. 236, 51 L.Ed. 784 
Hoes 74 N.E. 953, 182 N.Y. 99, 70 L.R.A. 


_ 77. Morey v. Terre Haute Trac- 
tion,)-ete., }€o., 93 IN.E., 710,. 47 Ind. 
App. 16. 

78. Lease distinguished from con- 


tract for passage over lines of cars of 
another company see infra § 211. 


79. Quigley v. Toledo R., etc., Co., 
105 N.E. 185, 89 OhioSt. 68, L.R.A. 
1918E 249, Ann.Cas.1915D 992; Ft. 


Worth St. R. Co. v. Allen, (Tex.Civ. 
App.) 39 S.W. 125. 


Duty to operate and right to cease 
operation in general see infra §§ 259— 


80. Middlesex R. Co. v. Boston, 
etc., R. Co., 115 Mass. 347; Moorshead 
v. United R. Co., 96 S.W. 261, 119 Mo. 
App. 541 [aff 100 S.W. 611, 203 Mo. 
121]. See Dickinson v. Consolidated 
Traction Co., 114 F. 232 [aff 119 BF. 
ora C.C.A. 401] (recognizing the 
rule). 


81. Dickinson v. Consolidated 
Traction Co., supra; Quigley v. Toledo 
R., ete., Co., 105 N.E. 185, 89 OhioSt. 
68, L.R.A.1918E 249, Ann.CGas.1915D 
992. See Boston v. Jackson, 43 S.Ct. 
129, 260 U.S. 309, 67 L.Ed. 274 [aff 
130 N.E. 390, 237 Mass. 403] (holding 
that a statute providing for the tak- 
ing over and operation of a street rail- 
road by trustees for the state sup- 
plies authority to the company to 
lease the road to such trustees, or as- 
sign its lease to them). And see 
cases infra this note. 


For later cases, developments and changes in the law see Annotations, same-title and section number, 


202-203 


§§ 203-205] 


thority to make a lease is not to be implied from 
a general grant to a street railroad company of all 
powers necessary to the exercise of those expressly 
conferred.®2 


Where municipal assent is required by a consti- 
tutional provision, a municipal ordinance authoriz- 
ing the lease is a sufficient assent,s? In the ahsence 
of any evidence it will be presumed that the req- 
uisite municipal assent was given.’ 


As affected by rights of dissenting stockholders.’* 
Power given to a street railroad corporation by its 
charter, or by the general act under which it is 
incorporated, to lease its property and franchises, 
enters into the agreement between its stockholders,$* 
and so the making of a lease cannot be deemed to 


‘deprive a dissenting stockholder of his property 


without due process of law.§7 <A lease at a guaran- 
teed rental is not a fraud on minority stockholders 
where such rental does not appear to be inade- 
quate;8* and the execution of a lease at a rental 
of a specified percentage of the valuation of the 
property is not a fraud on dissenting stockholders 
merely because it limits the annual dividends, no 
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matter how great the earnings and profits of the 
system may become.®® 


[§ 204] b. Mode of Exercise of Power. Where 
no particular mode is prescribed for the exercise 
of a power given to a street railroad company to 
lease its property or franchises, such power may 
be exercised in the same manner as other general 
powers of the company, by the vote of a majority 
of the stockholders, or by the board of directors,®® 
and unanimous consent ot the stockholders is no 
more necessary to the validity of a lease than to— 
that of any other corporate act.°1 The directors 
of a street railroad company, in making a lease of 
its franchises and property, will be presumed, in 
the absence of any evidence to the contrary, to 


_ have acted in good faith.°? 


[§ 205] c. Who May Question Validity of Lease.°* 
Whether a street railroad company has exceeded 


its lawful authority by entering into a lease of its 


property or franchises is a question of excessive 
exercise of. corporate power, for which it is amen- 
able to the state;®* and stockholders of the com- 
pany have a right to invoke the aid of a court of 


[a] Statute authorizing companies 
to lease property from other com- 
panies (1) necessarily implies power 
on the part of the latter to make leas- 
es of their property. Dickinson v. 
Consolidated Traction Co., 114 F. 232 
[aff 119 F. 871, 56 C.C.A. 401]; Pinker- 
ton v. Pennsylvania Traction Co., 44 
A. 284; 193 Pa. 229; O’Neill v. Heston- 
ville; ete, Pass. R.<Co.,..9) Pa. Dist..25 
Smith v. Reading Pass. R. Co., 2 Pa. 
Dist. 490, 13 Pa.Co. 49. (2) Sucha 
statute is applicable to street rail- 
roads or local passenger railroads 
wherever situate, and not merely to 
those wholly within an incorporated 
city or borough, in the absence of any 
provision to the contrary. Philadel- 
phia, ete., Turnpike Co. v. Philadel- 
phia, etc., R., 5 Pa.Dist. 305. 


[b] Statute authorizing contracts 
for use of road as permitting lease.— 
A statute providing that it shall be 
lawful for one company to contract 
with another “for the use of their re- 
spective roads’ authorizes the mak- 
ing of a lease. Ingersoll v. Nassau 
Blectric R. Co., 52 N.E. 545, 157 N.Y. 
453, 43 L.R.A. 236 [aff 34 N.Y.S. 1044, 
$9, Hun 213]. 


[c] Provisions relating to lease by 
“railroad company.”—(1) A statute 
authorizing “any railroad company” to 
lease its property has been held ap- 
plicable to a street railroad company, 
and to confer upon it power to lease 
its property and lines. Chicago v. 
Evans, 24 Ill. 52; Rafferty v. Central 
Traction Co., 23 A. 884, 147 Pa. 579, 
30 Am.S.R. 7638; O’Neill v. Heston- 
ville, etc., Pass. R. Co., 9 Pa.Dist. 2; 
Smith v. Reading Pass, R. Co., 2 Pa. 
Dist. 490, 13 Pa.Co. 49. See to same 
effect Ingersoll v. Nassau Hlectric R. 


.Co., 62 N.E. 545, 157 N.Y. 453, 43 L. 


R. A. 236 [aff 34 N.¥.S. 1044, 89 Hun 
213]; Venner v. Chicago City R. Co., 
101 N.B. 949, 258 Ill: 528.. (2) But 
a2 constitutional provision that no 
railroad corporation shall lease the 
works or franchises of any other rail- 
road corporation owning or having 
under its control a parallel or com- 
peting line has been held not to apply 
to street railroad companies, but_only 
to companies operating railroads as 
that term is ordinarily used. Gyger 
v. Philadelphia, etc., R. Co., 20 A. 399, 
136 Pa. 96, 9 L.R.A. 369; Shipley v. 
Continental R. Co., 13 Phila. (Pa.) 
128. See to same effect. Venner v. 


Chicago City R. Co., supra. (3) Term 
“railroad” as including street rail- 
roads in general see Railroads § 1. 


[ad] Connected lines.—(1) Under 
a Statute authorizing street railroad 
companies to lease their lines to other 
companies, provided that the road or 
roads embraced in any such lease 
shall be connected, either directly or 
by means of an intervening line, with 
the road of the lessee company, two 
street railroads extending from the 
same point in different directions are 
“connected,” so that the company 
owning one may lease its property to 
the company owning the other, not- 
withstanding the cars of neither can 
be operated upon the line of the other 
and that passengers desiring to ride 
over both roads must change cars at 
the point of junction. Hampe. v. 
Pittsburgh, ete., Traction Co., 30 A. 
931, 165 Pa. 468. (2) Hach party to 
a lease, under such statute, must own 
or operate a street railroad, and no 
lease may lawfully be made to or by 
a company which, although it may 
have a franchise, does not own or oOp- 
erate any street railroad. Smith v, 
Reading Pass. R. Co., 2 Pa.Dist. 490, 
13 Pa.Co. 49. See Rafferty v. Central 
Traction Co., 23 A. 884, 147 Pa. 579, 
30 Am.S.R. 763 (where the point was 
raised but not decided). 


[e] Length of track which may be 
leased.—The length or amount of 
track which may be leased by one 
street railroad company to another is 
not limited by a statute permitting 
any such company to use such portion 
of the track of another company as 
may be necessary for particular pur- 
poses, provided that the length so 
used shall in no case exceed five hun- 
dred feet. Valley Rys. v. Harrisburg, 
124 A. 644, 280 Pa. 385. 


[f] Strict construction of statute. 
—A statute authorizing a street rail- 
road company to lease its lines, being 
in derogation of the common law, 
should not be extended beyond the 
plain import of its terms. Quigley 
v. Toledo R., ete., Co., 105 N.E. 185, 
89 OhioSt. 68, L.R.A.1918E 249, Ann. 
Cas.1915D 992. 


[g] Right under statute as one 
of property; repeal of statute.— 
Where a statute authorizing street 
railroad companies to lease its road is 
in effect at the time of the organiza- 
tion of a company, the privilege there- 


by granted is of the nature of a prop- 
erty right, of which the company 
cannot be deprived without due proc- 
ess, and a repeal of the statute can- 
not operate to divest the company of 
the right to make a lease. Roddy v. 
Brooklyn City, ete., R. Co., 52 N.Y.S. 
1025, 32 App.Div. 311 [aff 52 N.Y.S. 
885, 23 Misc. 373]. 


82. Dickinson v. Consolidated 
Traction Co., 114 F. 232 [aff 119 F. 
871, 56 C.C.A, 401]. 


83. Gilroy v. United R. Co., 102 S. 
W. 1197, 125 Mo.App. 19; Burleigh v. 
United R. Co., 102 S.W. 624, 124 Mo. 
App. 708; Moorshead v. United R. 
Co., 96 S.W. 261, 119 Mo.App. 541 - 
[aff 100 S.W. 611, 203 Mo. 121]. 


84. Chlanda v. St. Louis Transit © 
Co., 112 S.W. 249, 213 Mo. 244, 


85. Necessity of unanimous ' con- 
sent of stockholders see infra § 204. 


86. Dickinson Vv. Consolidated 
Traction Co. 114 B.-232" [att sigs Hs 
871, 56 C.C.A. 401]. 


_87. Dickinson vy. Consolidated Trac- 
tion Co., supra. 


88. Wormser v. Metropolitan St. 
R. Co., 76 N.Y.S. 1038, 73 App.Div. 626 
[aff 76 N.Y.S. 151, 37 Misc. 618]. 


89. Wormser v. Metropolitan St. 
R. Co., supra. 


90. Dickinson v. Consolidated 
Traction, Co3-114 ae 232. path. 119 ke 
871, 56 C.C.A. 401];’ O’ Neill v. Heston- 
ville, etc., Pass. R. Co., 9 Pa.Dist. 2. 


Powers of officers, directors, and 
stockholders of street railroad com- 
panies in general see supra §§ 11, 12. 


91. O’Neill v. Hestonville, ete., 
Pass.R. Co.,) 9) Pa.Dist. 2: 
Rights of minority stockholders: 


As affecting power of company to 
make lease see supra § 203. 


on question validity of lease see infra 
205. 


92. Wormser v. Metropolitan St. 
R. Co., 76 N.Y.S. 1038, 73 App.Div. 
626 [aff 76 N.Y.S. 151, 37 Misc, 618]. 


93. Right to question validity of 
corporate transactions in general see 
Corporations §§ 2178-2182. 


94, Minersville v. Schuylkill Hlec- 
tric R. Co., 54 A. 1058, 205 Pa. 402. 
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equity to restrain the making of an unauthorized 
lease.°®> A private suitor, however, has no right 
to question the validity of a lease unless he has 
sustained a private injury,?® nor has another cor- 
poration any standing so to do unless its rights or 
franchises have been invaded.?* 


Validity of assignment of lease. In the absence 
of any provision in a lease prohibiting its assign- 
ment by the lessee company, the lessor is not enti- 
tled to question the validity of such an assign- 
ment.°® 4 


[§ 206] 2. Duration and Termination.°® A lease 
of a street railroad for so long a period as the les- 
see shall continue to exist and be capable of exer- 
cising its functions refers to legal capacity, and 
not financial ability to perform the lease;+ and 
the appointment of a receiver for the lessee does 
not terminate such a lease.’ 


[§ 207] 3. Rights and Liabilities of Parties.* 
Street railroad companies accepting the provisions 
of statutes permitting them to enter into contracts 
for leasing lines to other companies, as authorized 
thereby, are bound to assume the duties and obli- 
) 

95. Smith v. Reading City Pass. R. 
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plete the construction of an extension 


[§§ 205-207 


gations imposed by the statutes as a consideration 


for the privilege.* It is a general rule that when 
one company leases its road to another, the lessee 
must, in operating it, be governed by the charter 
of the lessor, and assumes all duties and liabilities 
thereby imposed,® as well as the duties and liabil- 
ities of the lessor under its franchises to use the 
public streets, although the lease is silent with 
regard thereto,’ and although there is no statutory 
provision for such liability,’ and, conversely, that 
the lessee succeeds to all the rights and privileges 
of the lessor under its charter® and under any con- 
tract between the lessor and the municipality made 
in pursuance of the charter,1? including rights to 
occupy streets and to lay tracks,+! even though at 
the time of the lease the lessor’s corporate existence 


has ceased by the limitations of its charter;1? “but” 


this can be true only where the lessee company, 
in operating the road in accordance with the char- 
ter of the lessor, is not violating its own charter.1> 
The lessee cannot, however, have or acquire by 
virtue of the lease any greater rights than the les- 
sor had.t# Both parties are, of course, bound by 
the terms of their agreement.1® 


under the lessors’ charters. Chicago 


Co., 2 Pa.Dist. 490, 13 Pa.Co. 49. 


96. Minersville v. Schuylkill Elec- 
tric R: Co., 54 A. 1053, 205 Pa. 402. 


97. Minersville v. Schuylkill Elec- 
tric. Co; supra. 


98. City of Boston v. Treasurer 
and Receiver General, 130 N.E. 390, 
237 Mass. 403 [aff 43 S.Ct. 129, 260 U. 
S. 309, 67 L.Ed, 274]. 


99. Rights and liabilities of par- 
ties at termination of lease see infra 
§ 207 text and notes 21-23. 


1. New York Elevated R. Co. v. 
Manhattan R. Co., 63 How.Pr. (N.Y.) 
14, 


2. New York Elevated R. Co. v. 
Manhattan R. Co., supra. 


3. Liability of lessor or lessee for: 


Injuries from operation see infra § 
268 


License fees and taxes see infra § 
244, 


Paving and repair of streets see supra 
Seg; 


4 O’Reilly v. Brooklyn Heights R. 
Coy, (72 INCE 175 179) INGYs 2 450. 


5. Conn.—State v. New York, etce., 
Re Co. TL A. 942,31 Corn: 1645. 


Tll.—Chicago Union Traction Co, v. 
Chicago, 65 N.E. 451, 199 Ill. 484, 59 
L.R.A. 631; Chicago. v. Evans, 24 Ill. 


N.J.—Hamilton Tp. in Mercer Coun- 
ty v. Mercer County Traction Co., 97 
A. 61, 88 N.J.Law 485 [rev on other 
grounds 102 A. 3, 90 N.J.Law 531]. 


N.Y.—New York vy. Twenty-Third 
Stas Co.,..21 Nsk.. 60;; DLS ONVYs- 311. 
Compare New York v. Third Ave. R. 
Co., 79 N.Y.S. 431, 77 App.Div. 379 
(holding that the lessee is not liable 
for license fees accruing and payable 
by the lessor company prior to the 
date of the lease). 


Pa.—Mullen vy. Philadelphia Trac- 
tion Co., 4 Pa.Co. 164. 


[a] Duty to construct extension.— 
A lessee succeeding to the rights and 
franchises of a street railroad com- 
pany takes the same burdened with 
the obligations of its lessor to com- 


begun by it, and put the same in op- 
eration... State v. New York, etc., R. 
Coy Td At 942,081. Conn. 645. 


6. State v. New York, ete., R. Co., 
71 A. 942, 81 Conn. 645; Jersey City 
v. North Jersey St. R. Co., 73 A. 609, 
78 N.J.Law 72°; Collingdale v. Phila- 
delphia Rapid Transit Co., 117 A. 909, 
274 Pa. 124. 


7, New York v. Twenty-Third St. 
i. (Co3- 21 4NL E60, 118) N.Y, 321. 


8. New York v. Twenty-Third St. 
R. Co., supra. 


9. Reeves v. Philadelphia Traction 
Cosh 2bn A516, 6102) Panlboy sRaiter ty 
v. Central Traction Co., 23 A. 884, 147 
Pa.2i5i09 100) AIM. SiR) 16 Sao cde! ov. 
pedophile Traction Co, 4: .Pa.Co. 


10. Conshohocken v. Conshohock- 
en R..Co,, 65 A. 855, 206 Pa. 75; Wil- 
kes-Barre v. Coalville Pass. R. Co., 
8 Kulp (Pa.) 298. 


ll. Rafferty v. Central Traction 
Co., 23 A. 884, 147 Pa. 579, 30 Am.S.R. 
763; Wilkes-Barre v. Coalville Pass. 
RviConys Aol pikePay)i298. 


[a] Switches and turnouts.—A 
lease by a street railroad company of 
its road and franchises gives to the 
lessee the right held by the company 
under its charter to build switches 
and turnouts necessary to the opera- 
tion of the road. Wilkes-Barre vy. 
ie Pass. R. Co.; 8 Kulp (Pa.) 


12. Jersey City v. North Jersey St. 
R. Go., 63 A. 906, 73 N.J. baw 175 [aff 
67 A, 118, 74 N.J.Law 774]. 


13. Chicago Union Traction Co, v. 
Chicago, 65 N.E. 451, 199 Ill. 484, 59 
L.R.A, 631. 


[a] Thus, where the operation of 
the leased lines by the lessee, in ac- 
cordance with the provisions of the 
lessors’ charters restricting the pow- 
er of the city to regulate rates of 
fare, would be a violation of its own 
charter that it should be subject to 
regulation by the general assembly, 
and hence, also, by the city under the 
power delegated in its charter, the 
lessee is estopped from insisting on 
the right to operate the leased lines 


Union Traction Co. v. Chicago, 65 N. 
BH. 451, 199 Ill. 484, 59 L.R.A. 631. 


14. Port Richmond, ete., Electric 
R. Co. v. Staten Island Rapid Transit 
R. Co., 39 N.E, 392, 144 N.Y. 445. 


[a] Rule applied.—Where a com- 
pany authorized to operate a street 
surface railroad is permitted to lay 
its tracks across those of a steam 
railroad at grade, it cannot, by a lease 
thereof, confer upon a company op- 
erating an electric trolley system any 
right to interfere, in running its 
wires, with the operation of such 
steam railroad) company’s gate at 
such crossing. Port Richmond, etc., 
Electric R. Co. v. Staten Island Rapid 
Pe ie R.2 Cos, 39 NB, 3925. 144° NY 


15. See cases infra this note. 


[a] Improvements, additions, and 
reconstruction.—(1) Under a _ lease 
authorizing the lessee to make certain 
extensions and additions to the de- 
mised property, and obligating the 
lessor company to issue to the lessee 
its securities to cover “expenditures” 
so made, where both companies be- 
came insolvent and receivers were ap- 
pointed for them, the lessor is not 
chargeable, on an accounting between 
the receivers, for the cost of mate- 
rials and supplies purchased by the 
lessee company but not actually used 
or “expended” for such extensions 
and betterments. Pennsylvania Steel 
Co. v.. New York City R. Co., 225 &. 
106. (2) Where a lease provided for 
the electrification of the road by the 
lessee and the issuance by the lessor 
of bonds to pay therefor, and also 
provided that the lessee should as- 
sume and pay all bonded indebtedness 
of the lessor, the lessee is not entitled 
to recover against the lessor the cost 
of electrification for which no bonds 
have been issued, since it would be re- 
quired to pay such bonds if issued. 


Pennsylvania Steel Co. v. New York™ 


City R.'Co., 216..." 458, 132’ ©.c; A 518 
[mod 208 F. 168, 757, 777, and rev 208 
F. 747, and certiorari den 35 S.Ct. 794, 
238 U.S. 682, 59 L.Ed. 1498]. (3) 
Where a lease provides for the mak- 
ing of certain improvements by the 
lessee and the lessor agrees to issue 
its securities and either sell the same 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 2071 


Sublessees and assignees of leases. 


lessee of a street railroad demises 


and turn over the proceeds to the les- 
see in payment of its expenditures or 
else turn over such securities as such 
payment, and the latter method is 
adopted, the lessee is under no duty 
to account to the lessor for premiums 
received by it upon the sale of bonds 
received by it at par and sold ata 
higher price. Pennsylvania Steel Co. 
v. New York City R. Co., 208 F. 757 
{mod on other grounds 216 F. 458, 132 
C.C.A. 518]. (4) Under a lease where- 
by the lessee undertook to do certain 
reconstruction work at the expense of 
the lessor, the lessee is entitled to in- 
terest on the sums advanced by it for 
the purposes of such reconstruction, 
in the absence of any contrary provi- 
sion in the lease. Pennsylvania Steel 
Co. v. New York City R. Co., 208 F. 
757 [mod on other grounds 216 F. 458. 
132 C.C.A. 518]. (5) Where a lease 
required the lessor of a street rail- 
road to pay the cost of converting the 
same to electric operation, the claim 
of the lessor that its funds available 
for such conversion were exhausted. 
before the full agreed amount had 
been paid, did not relieve the lessor of 
liability for the balance, although 
such claim was concurred in or yield- 
ed to by the lessee, and the lessor is 
liable to the lessee for the repayment 
of moneys advanced by the latter to 
complete such conversion. Brooklyn 
Heights R. Co. v. Brooklyn City /R. 
, 185 N.Y.S. 990, 151 App.Div. 465. 
(6) Under a lease requiring the les- 
sor to pay to the lessee the cost of 
certain reconstruction work, no de- 
mand for suchepayment is necessary 
to put the lessor in default where the 
two companies are controlled by the 
Same directors, who are hostile to the 
lessee and favorable to the lessor, es- 
pecially where the lessor company 
has adopted a resolution not to make 
further payments, so that a demand 
would be unavailing. Brooklyn 
Heights R. Co. v. Brooklyn City R. 
Co., supra. (7) Under a lease requir- 
ing the lessor to pay to the lessee a 
specified sum for the cost of recon- 
struction work, the cost of similar 
work done by the lessor between the 
date of the execution of the lease and 
the date it became effective is not to 
be deducted from the specified amount 


-for which such lessor is liable under 


the lease. Brooklyn Heights R. Co. v. 
Brooklyn City R. Co., supra. 


[b] Replacements and substitu- 
tions.—(1) Where a lease requires the 
lessee company to replace any part of 
the demised premises destroyed by 
fire or other causes, and also provides 
that the lessor shall repay to the les- 
see the amounts expended by the lat- 
ter for improvements, extensions, and 
betterments, so much of the cost of a 
new building to take the place of one 
destroyed by‘fire as represents mere 
restoration cost must be borne by the 
lessee, and so much of such cost as 
represents a larger or better building 
falls upon the lessor. Pennsylvania 
Steel Co. v. New York City R. Co., 225 
F. 106. (2) Where the lessee of a 
street railroad demolishes a building 
comprising part of the demised prop- 
erty, or such a building is destroyed 
by fire, the scrap therefrom remains 
the property of the lessor and the les- 
see must account to the lessor for the 
proceeds of the sale of such scrap, 
notwithstanding a covenant by_ the 
lessee to build. Pennsylvania Steel 
Co. v. New York City R. Co., 217 F. 
423 [mod on other grounds 231 F. 
440, 145 C.C.A. 434]. } 


[c] Taxes and assessments.—(1) 
Where a lease of a street railroad 
system, including lines held under 
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Where the 
the property to 


lease, provides that the lessee shall 
pay all taxes and assessments, and 
shall assume all obligations of the 
lessor under prior leases and con- 
tracts, and provides further that all 
rentals and other payments shall be 
apportioned between the periods pre- 
ceding and succeeding the taking of 
possession under the lease, the lessee 
is not liable for taxes which accrued 
prior to its taking possession, even 
though the lessor was obligated by 
its own leases to pay the same. Penn- 
sylvania Steel Co. v. New York City 
R. Co., 191 ¥F. 216. (2) Under a cove- 
nant in a lease of a street railroad ob- 
ligating the lessee to pay all taxes, 
charges, and assessments then or 
thereafter lawfully imposed upon the 
lessor company for which the lessor 
would otherwise be liable or charge- 
able on account of its earnings or 
profits, the lessee is liable to pay both 
income taxes and excess profits taxes 
assessed against the lessor on account 
of its income and profits under the 
lease, Since the only income or profits 
the lessor can receive are under the 
lease, it having turned over to the 
lessee all its property, and whether 
such taxes are imposed upon net or 
gross income they are in fact imposed 
upon the rental. Philadelphia City 
Passenger R. Co. vy. Philadelphia 
Rapid Transit Co., 107 A. 329, 263 Pa. 
561. (3) A covenant, however, by the 
lessee to pay taxes assessed on the 
demised real estate, franchises, stock, 
dividends, earnings, and license fees 
does not obligate the lessee company 
to pay income taxes or excess profits 
taxes assessed against the lessor, nor 
in fact any taxes assessed on the les- 


| sor, whether the amount which under 


the lease the lessee is required to pay 
to stockholders of the lessor company 
be regarded as rental or as dividends. 
Green, ete., Sts. Philadelphia Passen- 
ger R. Co. v. Philadelphia Rapid 
Transit Co., 107 A. 784, 264 Pa. 424; 
Continental Passenger R. Co. v. Phila- 
delphia Rapid Transit Co., 107 A. 390, 
263 Pa. 564. (4) A covenant by a sub- 
lessee of a street railroad to pay the 
taxes on the demised property does 
not render it liable for the payment 
of taxes on the franchise of the own- 
er, which taxes, under the terms of 
the original lease, were payable by 
the lessee. Pennsylvania Steel Co. v. 
New York City R. Co., 194 F.. 543 [mod 
on other ground 198 F. 721, 117 C.C.A. 
503]. (5) Where a covenant by the 
lessee of a street railroad to pay all 
taxes and assessments which might 
be lawfully levied or imposed upon 
the demised property or franchises 
has been treated and construed by the 
parties for nine years to include a 
special franchise tax created and im- 
posed after the execution of the lease, 
such construction will be followed by 
the court. Pennsylvania Steel Co. v. 
New York City R.Co., 176 F. 471. (6) 
A covenant by the lessee of street 
railroad property to pay all taxes 
lawfully levied or imposed upon the 
demised property is not broken by al- 
lowing taxes levied to become in ar- 
rears, where the reason for their non- 
payment was the institution and 
pendency of litigation to effect a re- 
duction of such taxes, and the neces- 
sity or propriety thereof has been 
demonstrated by the result. Penn- 
sylvania Steel Co. v. New York City 
R. Co., supra. (7) Liability for and 
payment of license fees and taxes 
generally see infra §§ 241-258. 


{d] Benefits and burdens of prior 
leases, contracts, mortgages, etc.— 
(1) Where a lease demises all the 
property of a street railroad company 
and all the benefits and rights arising 
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another for a term which expires before the expira- 
tion of the original lease, the instrument is properly 


from any or all contracts, leases or 
agreements which the lessor company 
has or ‘may become entitled to, the 
lessee, upon making certain better- 
ments upon one of the leased line 
which were required to be made under 
a lease by the owner of such line to 
the lessor company, has the same 
rights in a note given by.such owner 
in payment for such betterments as 
the lessor company would have had 
under its contract. Barber Asphalt 
Paving Co. v. Forty-Second St., ete., 
R. Co., 180 F. 648, 103 C.C.A. 614 [rev 
175 F. 154]. (2) Under a lease pro- 
viding that the lessee shall pay all 
rentals and other sums of money be- 
coming due on any leases or other 
contracts to which the demised street 
railroad is subject, and pay all inter- 
est on the funded debt of the lessor, 
such payments so required to be made 
by the lessee are of the nature of 
rent, and upon the termination of the 
lease the liability of the lessee for 
sums subsequently becoming due 
ceases. Pennsylvania Steel Co. v. 
New York City R. Co., 189 F. 661 [mod 


on\,other~ grounds? 198 - I) 202ide 07 
C.CAs2503, cand att 204 1B 513) 22; 
C.C.A. 633]. (3) Under a covenant 


by the lessee of a street railroad to 
do all things which shall from time 
to time be necessary to enable the 
lessor company to comply with the 
provisions of -a certain mortgage 
theretofore made by such _ lessor, 
which mortgage required the mortga- 
gor to pay certain obligations of com- 
panies which it controlled through 
a stock interest in case such compa- 
nies failed to meet them, the lessee is 
liable for the payment of such of 
those obligations as have matured 
and are unpaid at the time of the 
termination of the lease. Pennsyl- 
vania Steel Co. v. New York City R. 
Co., 225 EF. 96 [mod on other grounds 
231 EF. 442, 145 C.C.A. 434, 436]. (4) 
Under a lease of street railroad prop- 
erty, by the terms of which the lessee 
agreed “to pay all rentals and 
other sums of money which are or 
may be or become due or payable un- 
der or by reason of any leases or 
other contracts to which the lessor is 
a party,” and assumed “all the obli- 
gations-of the lessor under all such 
leases and contracts,’ the lessee is 
not liable for damages for the breach 
by the lessor of a contract by the 
lessor to furnish cars to an express 
company in consideration of specified 
sums, since the obligations assumed 
by the lessee were those under “such’’ 
contracts as had been specified, which 
were for the payment of money, and 
not for its receipt. Pennsylvania 
Steel Co. v. New York City R. Co., 208 
F. 747 [rev on other grounds 216 F. 
458, 182 C.C.A. 518]. (5) Where a 
lease of a street railroad also demised 
or assigned to the lessee the rights of 
the lessor under a contract to furnish 
certain facilities to an express com- 
pany and to receive the consideration 
therefor, and the lease provided for 
its forfeiture and termination in case 
of the lessee’s default, the lessee is 
not liable for damages for breach of 
such contract by reason of its in- 
solvency, which caused the termina- 
tion or forfeiture of the lease, since 
the assignment of the contract and 
the liabilities of the lessee thereon 
were subject to the forfeiture clause 
of the lease. Pennsylvania Steel Co. 
v. New York City R. Co., 208 FE. 747 
[rev on other ground 216 F. 458, 132 
C.C.A. 518]. (6) Where the lessee of a 
street railroad assumes the lessor’s 
funded debt, it merely assumes the 
obligation of holding the lessor harm- 
less from the consequences of a fore- 
closure, and the pledged or mort- 
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construed as a sublease rather than an assignment 
but a demise of leased lines and 
property for a term longer than that of the original 


of the lease ;+® 


gaged property remains as before the 
primary fund for the payment of the 
debt. Farmers’ Loan, etc., Co. v. Cen- 
tral Park, etc., R. Co., 193 F. 963, 113 
€°CVA. 591 “Laff 181 F595, and cer- 
tiorari den 32 S.Ct. 841, 225 U.S. 712, 
56 L.Ed. 1268]. 


[e] Sale of unnecessary property 
and use of proceeds.—Under a lease 
providing that the lessor might, with 
the consent of the lessee, sell and dis- 
pose of any property not necessary or 
required for the maintenance or op- 
eration of the street railroad, and 
that the proceeds of any such sale 
should be expended by the lessor for 
such improvements, extensions, etc., 
as in its judgment and that of the 
lessee would be necessary or advan- 
tageous to the property or for the in- 
terest of the lessee, other than such 
betterments and improvements as 
should be “necessary to preserve and 
secure efficiency in the operation of” 
the road, the lessee is entitled to re- 
eover from the lessor, out of funds in 
its hands received from the sale of 
unnecessary property, the amount ex- 
pended by the lessee in the construc- 
tion of a building for its offices, with 
the consent and approval of the les- 
sor, since such office building, while 
in one sense intended for the purpose 
of preserving and securing efficiency 
in the operation of the road, is not 
within the meaning of the clause ex- 
cepting expenditures for such purpose 
as the same should be construed in 
accordance with the apparent inten- 
tion of the parties. Brooklyn Heights 
R. Co. v. Brooklyn City R. Co., 109 
N.Y.S. 31, 124 App.Div. 896 [aff 89 N. 
EH. 1096, 196 N.Y. 502]. 


[f] Payment of expense of main- 

Li lessor’s organization.—(1) 
Where a lease of a street railroad con- 
templated the payment by the lessee 
of the interest on the bonded indebt- 
edness of the lessor company and a 
fixed sum as rental which would yield 
to the stockholders of the lessor com- 
pany dividends at the rate of ten per 
cent per annum, a provision of the 
lease for payment by the lessee of all 


reasonable expense necessary to keep’ 


up the organization of the lessor com- 
pany obligates the lessee to pay the 
current expenses of the lessor as a 
living corporation, so that no deduc- 
tion from the fixed rental would have 
to be made therefor by the lessor. 
Brooklyn Heights R. Co. v. Brooklyn 
City R. Co., 109 N.Y.S. 31, 124 App. 
Div. 896 [aff 89 N.E. 1096, 196 N.Y. 
502]. (2) Where the lessor company 
seeks reimbursement for expenses un- 
der such provision of the lease, the 
burden is upon it to show that the 
expenses and expenditures are rea- 
sonable. Brooklyn Heights R. Co. v. 
Brooklyn City R. Co., supra. (38) Un- 
der such a lease, since the lessor com- 
pany is not engaged in any business, 
and has parted with the possession of 
all its property, and its only duties 
are to hold an annual meeting of 
stockholders, elect directors, choose 
officers, file reports, and receive the 
rent and disburse dividends, the pay- 
ment of substantial salaries to the 
officers of such company and to cleri- 
cal help, and the fees of directors for 
frequent meetings, are not reasonable 
expenses necessary to keep up the 
organization of the company, and the 
lessee is not liable therefor so far as 
they are excessive. Brooklyn Heights 
R. Co. v. Brooklyn City R. Co., supra. 
(4) The fee of an arbitrator for sery- 
ices in adjusting a dispute arising 
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between the parties as to gights or 
duties under the lease is not an ex- 
pense of maintaining the lessor’s or- 
ganization, for which the lessee is li- 
able under such provision of the lease. 
Brooklyn Heights R. Co. v. Brooklyn 
City R. Co., supra. (5) Counsel fees 
paid by the lessor company for bring- 
ing an action against the lessee to re- 
cover certain sums claimed to be due 
from the lessee under the lease, which 
action was settled by payment of the 
full sum claimed, are a proper ex- 
pense of keeping up the ee 
of the lessor, for which the lessee is 
liable. Brooklyn Heights R. Co. v. 
Brooklyn City R. Co., supra, 


[g] Indemnification of lessor for 
expenses of defending actions.—(1) 
Under a provision of a Yease of a 
street railroad requiring the lessee to 
save, keep harmless, and indemnify 
the lessor from, and against the ex- 
penses of defending, any action in- 
volving the validity of the lease or in- 
volving the lessor’s title to any real 
estate, and any action pending or 
brought against the , lessor, and 
against any judgment rendered in any 
such action, counsel fees reasonably 
and fairly paid by the lessor for serv- 
ices in an action brought against both 
the lessor and lessee are payable by 
the lessee. Brooklyn Heights R. Co. 
v. Brooklyn City R. Co., 109 N.Y.S. 31, 
124 App.Div. 896 [aff 89 N.E. 1096, 
196 N.Y. 502]. (2) The fee of an ar- 
bitrator for services in connection 
with the adjustment of a dispute be- 
tween the lessor and lessee is not 
payable by the lessee, under such a 
provision- for the indemnification of 
the lessor, since such provision mani- 
festly refers to actions brought by 
other persons than the lessee. Brook- 
lyn Heights R. Co. v. Brooklyn City 
R, Co., supra. (3) Such provision for 
the indemnification of the lessor com- 
pany for the expense of defending ac- 
tions against it and actions involving 
the title to its real estate must be 
read in connection with a covenant 
that the lessee should quietly enjoy 
the possession of the demised prem- 
ises without «let or hindrance from 
any person or corporation claiming 
through the lessor, and so the lessee 


-is not Hable for counsel fees paid by 


the lessor in defending an action 
brought by the holder of an alleged 
tax title to a part of the demised 
premises. Brooklyn Heights R. Co. 
vy. Brooklyn City R. Co., supra. 


[h] Miscellaneous provisions.—(1) 
Where, in connection with a lease of 
a street railroad, the lessor turned 
over certain moneys as working capi- 
tal, with the provision that in the 
event of default on the part of the 
lessee and resumption of possession 
by the lessor such moneys should be 
considered a loan and be returned, in- 
terest thereon is not chargeable 
against the lessee, in the absence of 
any wrongful withholding of such 
moneys, where the lease does not ex- 
pressly provide therefor. Pennsylva- 
nia Steel Co. v. New York City R. Co., 
208 F. 757 [mod on other grounds 216 
RF. 458, 132 C.C.A. 518]. (2) Under a 
lease providing that the lessee com- 
pany should be entitled to use the 
name of the lessor in and about the 
business and property and use of the 
demised road, and in and about any 
legal proceedings which to the lessee 
might seem necessary and requisite 
in carrying out the object of the lease, 
the lessee was entitled to bring cer- 


lease operates as an assignment of such leas 
An assignee is liable upon covenants of the original 
lease with respect to the property thereby demised,*® 
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tiorari proceedings in the name of the 
lessor for the reduction of a tax as- 
sessment, and to receive a warrant 
for refund of taxes made payable to 
the lessor, and to endorse the lessor’s. 
name thereon. American Brake Shoe, 
etc., Co. v. New York R. Co., 291 F-. 
112. (3) Where it was made the duty 
of the lessee of a tunnel and under- 
ground system to lay the tracks 
therein, install the electrical appara- 
tus necessary for the running of cars, 
and generally to provide the equip- 
ment for the operation of the railroad 
therein, elevators from the street 
level to the stations are not part of 
the equipment, but rather part of the 
stations and approaches, and so the 
lessee is not required to provide and 
install such elevators nor chargeable 
with the cost of installing them. Bos- 
ton v. Boston Elevated R. Co., 100 N. 
E. 601, 213 Mass. 407. (4) Where a 
contract between the lessor and les- 
see of a street railroad and a securi- 
ties company provided that the latter 
should furnish to the lessee a speci- 
fied sum of money, which should be 
by the lessee expended in permanent 
improvements on the leased property, 
and thereafter the lessor and lessee 
became insolvent, and the receiver of 
the lessee company received from the 
securities company a sum of money 
in settlement of its contract, the bal- 
ance remaining of such sum after 
payment of the cost of such improve- 
ments as had been made by the lessee 
should be paid over to the receiver 
of the lessor company. Pennsylva- 
nia Steel Co. v. New York City R. Co., 
ie eer} 778, 117 C.C.A. 560 [mod 196 


Rights and duties under lease at 
expiration or termination thereof see 
infra text and notes 21-23. 


16. Pennsylvania Steel Co. v. New © 


York City R. Co., 194 F. 543 —mod on 
Puen grounds 198 °F. 721, 117 GGA, 


17. Pennsylvania Steel Co. v. New 
York City R. Co., 216 F. 458 [mod 208 
F. 168, 757, 777, and rev 208 F747; 
and certiorari den sub nom. Benner v. 


New. York: City R..Co.,.:35 S.Ct 794). 


238 U.S. 632, 59 L.Ed. 1498]. 


18. Lehigh Valley Transit Co. v. 
Zanes, 46 F.(2d) 848 [aff 41 F.(2d) 552 
(withdrawing op 37 F.(2d) 381), and 
cert den 52 S.Ct. 8]; Pennsylvania 
Steel Co. v. New York City R. Co., 216 
F. 458 [mod 208 F. 168, 757, 777, ana 
rev 208 F. 747; and certiorari den sub 
nom. Benner v. New York City R. Co., 
35. S.Ct. 794, 238° U.S) -632,.59 L.md: 
1498]. And see cases infra this note. 


[a] Express assumption of liabil- 
ity.—Where a company operating a 
street railroad system leases the same 
to another and assigns to the latter 
certain prior leases under which it 
holds some of the lines, and the les- 
see covenants to perform the condi- 
tions of such prior leases, the as- 
signee is the principal debtor to the 
owner of such lines for a breach of 
such conditions, and the assignor is 
the surety, and so in an accounting 
between them the assignee company 
is liable to the assignor company for 
such amount only as the latter has 
been required to pay to the owners. 
Pennsylvania Steel Co. v. New York 
City R. Co., 219 F. 961; Pennsylvania 
Steel Co. v. New York City R. Co., 217 
F, 423 [mod on other grounds 231 F, 
440, 145 C.C.A. 4384]. © 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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‘tion thereof. 


§ 207] 


while a sublessee is not liable upon covenants con- 
tained in the original lease, in the absence of any 
It has been said that 
where a street railroad company has under its lease 
power to charge an extra fare for particular serv- 
ice, a sublessee or assignee of such lease has the 


express assumption thereof.!® 


same right.?° 


On expiration or other termination of lease the 


19. Pennsylvania Steel Co. v. New 
York City R. Co., 194 F. 543 [mod on 
Pea. Srounds 198: By 215 127) “ELC. Ac 


20. Enton v. Nassau Electric R. 
Co., 124 N.Y.S. 555, 68 Mise. 385 [aff 
131 N.Y.S. 1113, 147 App.Div. 901]. 


21. See cases infra this note; 
note 22. 


-[a] Cesser of lessee’s liability for 
rent and similar payments.—(1) Un- 
der a provision in a lease of a street 
railroad guaranteeing to stockholders 
of the lessor company the payment of 
dividends on their stock ‘during the 
term of this lease,’ the lessee is li- 
able for such dividends only for the 
time during which the lease is in 
force, and not during the full term 
for which the lease was made, where 
it is terminated before the expira- 
Pennsylvania Steel Co. 
v. New York City Ry. Co., 198 F. 721, 
117 C.C.A. 503 [rev 188 F. 339, 343, and 
mod 189 F. 661, 190 F. 609, 194 F, 543]. 
(2) Likewise, under a lease wherein 
the lessee agreed to pay all interest 
on the funded debt of the lessor and 
other fixed charges of the lessor com- 
pany, such payments are in reality 
rental, and the liability of the lessee 
therefor ceases at the termination of 
the lease. Pennsylvania Steel Co. v. 
New York City R. Co., 204 F. 513, 122 
CC AS63383. [ate 18928. 661]. e 


[b] DLiquidated damages for de- 
fault of lessee.—A provision of a 
lease of street railroad property that 
at its expiration or sooner termina- 
tion the lessor shall pay to the lessee 
the cost of additions and betterments 
to the property, and a further provi- 
sion that in event of termination of 
the lease by reason of any breach, de- 
fault, or omission of the lessee a 
guaranty fund, provided for by the 
lease and deposited with a trustee, 
shall be paid over to the lessor as 
liquidated damages, are to be con- 
strued together; and so where the 
lease is terminated, on account of a 
default of the lessee, after the latter 
has expended upon the road for addi- 
tions and betterments a Sum in excess 
of the guaranty fund, the lessor is 
not entitled to receive such fund re- 
gardless of its liability to the lessee 
for the cost of such betterments and 
additions. Westinghouse Hlectric, 
etc., Co. v. Brooklyn Rapid Transit 
Co., 266 F. 411. 


22. See cases infra this note. 


[a] Validity of agreement.—An 
agreement in a lease of a street rail- 
road to give up, return, or surrender 
to the lessor all equipment used by 
the lessee on the road at the termina- 
tion of the lease is valid. American 
Brake Shoe, ete., Co. v. New York R. 
Co., 293 F. 633 [mod 293 F. 612]. 


[b] Property to be surrendered or 
delivered up.—(1) Under a lease con- 
ditioned that at the expiration or 
earlier termination thereof the lessee 
shall deliver and return to the lessor 
all property and equipment leased to, 
and used by, the lessee in the opera- 
tion of the street railroad and “shall 
also deliver the substitutes” provided 
in place of any of the property orig- 
inally received, the lessee is not to 


and 
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lessee. 2? 
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rights of the parties depend primarily upon the 
terms of their agreement,?! especially as to such 
matters as the surrender or delivery up to the les- 
sor of property and equipment in the hands of the 
Where, however, a lease is terminated 
not under and in accordance with its terms but up- 


on the mere arbitrary demand of the lessor com- 


be held liable to deliver both the orig- 
inal property and property .substi- 
tuted therefor, 
literal terms of the lease, but the 
lease is to be construed as requiring 
the original property to be returned 
where it is still in existence and use, 
and substituted property to be deliv- 
ered up where it has been installed or 
provided. Pennsylvania Steel Co. v. 
New York City R. Co., 219 F. 939. (2) 
Where a considerable part of a leased 
line is converted at the lessee’s ex- 
pense from a horse to an electric line 
at a large cost, and different cars are 
placed thereon, such electric cars are 
not substitutes for the horse cars 
which they replace and which are 
transferred to other parts of the les- 
see’s system, and the lessor is not en- 
titled to the same. Pennsylvania 
Steel Co. v. New York City R. Co., 165 
Fed. 472. (3) Under a lease which 
provides that the lessee shall reéquip 
the demised property for operation by 
electricity instead of horse power and 
that such lessee shall have the right 
to sellor dispose of the personal prop- 
erty demised, without accountability 
to the lessor, upon the substitution 
therefor of other property of equal 
value or when the lessee shall have 
expended upon the road one million 
dollars in improvements or additions 
as by the lease provided, the lessee 
has a right to sell any of the person- 
al property if it substitutes other 
property of equal value or when it 
has spent one million dollars, but the 
expenditure of such sum does not 
relieve it of accountability for the 
new equipment substituted in place of 
old equipment sold, under a further 
provision requiring the lessee at the 
termination of the lease to surrender 
to the lessor all equipment used in 
the operation of the road. American 
Brake Shoe, ete., Co. v. New York R. 
Co., 293 F. 612 [mod on other grounds 
293" BS - 683i: (4) A provision in a 
lease of a street railroad that at its 
termination the lessee shall surren- 
der and deliver to the lessor all per- 
sonal property of every sort and kind 
belonging to the lessee or held by it 
as such, necessary to the operation of 
the lines, does not require the sur- 
render or delivery to the lessor of 
cash and securities in the hands of 
the lessee company, Since money, 


_stocks, and bonds, while they are per- 


sonal property in the law, are not of 
the class of personal property com- 
prehended by such provision. — Bar- 
rie v, United R. Co. of St. Louis, 119 
S.W..1020, 130 Mo.App. 557. 


[c] Surrender in good order and 
repair.—(1) Under a provision of a 
lease that at the expiration or termi- 
nation thereof the lessee company 
shall deliver up the demised road and 
property and all additions thereto. in 
good order and repair, the condition 
of the road at the date of the lease is 
immaterial, and at the termination of 
the lease the lessee must, where addi- 
tions have been made, deliver up the 
property as thus improved in good 
condition, and where no additions 
have been made, deliver the original 
properties in good condition. Penn- 
sylvania Steel Co. v. New York City 
RR, Con 217 oe, “423. [mod on. other 
grounds 231 F. 440, 145 C.C.A. 434]. 
(2) Under such a provision of the 


pany, and the entire property is surrendered, the 


lease the duty of the lessee is to put 
the road into good operating condi- 


notwithstanding the/|tion, and is not limited to the making 


of such emergency repairs only as are 
absolutely essential to enable cars to 
be run. Pennsylvania Steel Co. v. 
New. York City R. Co., supra. (3) 
Where the lessee fails to comply 
with such provision of the lease, and 
surrenders the property in bad con- 
dition, the right of the lessor to re- 
cover the reasonable cost of putting 
the road and property into good order 
is not limited to such repairs and re- 
placements as are made within any 
particular time after the lease is 


terminated, where the lessor is in- — 


solvent and in the hands of a receiv- 
er, and is without funds to make all 
such necessary repairs and replace- 
ments immediately, especially since, 
even if it were financially possible so 
to do, the public convenience would 
require that the work be done in sec- 
tions so that the use of the streets 
would not be unreasonably impeded 
or interfered with. Pennsylvania 
Steel Co. v. New York City R. Co., su- 
pra. 


[d] Apportionment of cars and 
equipment between two or more lines. 
—(1) Where a street railroad system 
held under two or more leases of re- 
spective portions or lines thereof is 
operated as a whole, with differentia- 
tion of the cars and equipment and 
without allocation of specific cars or 
portions of the equipment to particu- 
lar lines, it is proper, under a provi- 
sion of a lease requiring the return 
or delivery up to the lessor, at the 
termination of the lease, of the cars 
and equipment used for the operation 
of the line covered by such lease, to 
make a division of the general equip- 
ment of the system on the basis of 
car mileage operated on each line. 
American Brake Shoe, ete., Co. v. New 
York R. Co., 293 F. 633 [mod 293 F. 
612]. (2) The cars used in the op- 
eration of the system as a whole are 
to be apportioned, under such a pro- 
vision, in proportion to the reason- 
able needs and conveniences of the 
several lines, having in mind the 
various sizes and types of the cars. 
American Brake Shoe, etc., Co. v. New 
York R. Co., 293 F. 612 [mod on other 
grounds 293 F. 633]. (38) Any car or 
equipment, however, which in the op- 
eration of the system was definitely 
allocated to a particular line should 
be delivered to the lessor thereof and 
not included in the apportionment. 
American Brake Shoe, etc., Co. v. New 
York R. Co., 293 F. 612 [mod on other 
grounds 293 F. 633]. 


[e] Payment of value in lieu of 
surrender.— Where it is agreed by the 
parties to a lease that the value of 
certain cars and motors shall be paid 
to the lessor instead of returning the 
property in kind at the termination 
of the lease, depreciation upon such 
property ought not to be computed 
by deducting from the original cost 
or value a specified percentage there- 
of each year, but by deducting each 
year such percentage of the depre- 
ciated value of such cars and motors. 
Pennsylvania Steel Co. v. New York 
Gity “RK. Co. 226° F..'734, 141 (GC AN 6 
[reh den 227 F. 1021, 141 C.C.A. 671, 
and 228 F, 122, 142 C.C.A. 528]. 
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lessor is not entitled to rely upon provisions of 
the lease respecting the rights and liabilities upon 
the parties upon its termination.”*® 


[§ 208] C. Traffic Contracts—1. Contracts Not 
To Construct or Operate Road.24 A street railroad 
company is without power to disable itself to per- 
form its public duties by agreeing not to exercise 
a right under its charter or franchise to construct 
or operate its road into or through particular streets 
or territory, and such an agreement is void,”° ex- 
cept where the public wilk not be harmed, or will 
be benefited, thereby.2® An agreement between two 
street railroad companies to establish a joint station 
and terminus impliedly prohibits the extension by 
either company of its road beyond such station ;?7 
and an agreement not to cross each other’s tracks 
has been held to be, in effect, an agreement that 
neither company will enter or invade the territory 
occupied by the other.?® 


[§ 209] 2. Contracts for Unified Management and 
Operation. A street railroad company has power, 


STREET RAILROADS 


ae 
~ * 7 " 


\ 


subject to the consent of the municipality in which 
it operates,2® to join with another company or other 
companies in setting up a, board to manage and 
operate the properties and systems of both or all such 
companies, for the purpose of unification.*® Such 
an arrangement or agreement does not constitute 
an assignment or transfer of the powers, duties, or 
franchises of the companies participating therein,** 
and does not work a nonuser of their franchises, so 
as to render them liable to forfeiture,*? but is in 
effect merely the employment of managers, agents, 
and servants to attend to details of operation.** 


[§ 210] 3. Contracts for Joint or Interchangeable 
Use of Tracks>4—a. Power To Make. Except where 
otherwise provided by statute or its charter,**® a 
street railroad company has power to contract with 
another company for the joint or interchangeable 
use of its tracks and lines,?® although the consent 
of the municipality or of abutting owners may be 
a prerequisite to the operation of cars under such 
an agreement;*7 and in some jurisdictions such 
power has been declared or confirmed by statute.?® 


[$§ 207-210 


23. Barrie v. United R. Co. of St. 
Louis, 119 S.W. 1020, 188 Mo.App. 557. 


24. As creating monopoly’ see 
Monopolies § 149. 


Duty to operate generally see infra 
259), 


25. Del.—Wilmington City R. Co. 
v. Wilmington, etc., R. Co., 46 A. 12, 
8 Del.Ch. 468. 


Til—South Chicago City R. Co. v. 
Calumet Electric St. R. Co., 49 N.E. 
576, 171 Ill. 391 [aff 70 IllApp. 254]. 


Ind.—BHvansville, ete., R. Co. v. 
Evansville, etc., Electric R., 98 N.E. 
649, 50 Ind.App. 502. 


N.Y.—Prospect Park, etec., R. Co. v. 
Brooklyn, etc., R. Co., 32 N.Y.S. 857, 
84 Hun 516. See Brooklyn El. R. Co. 
v. Brooklyn, ete., R. Co., 48 N.Y.S. 
665, 23 App.Div. 29 (recognizing the 
rule). 


Can.—Montreal Park, etc., R. Co. v. 
Chateauguay, etc., R. Co., 35 Can.S.C. 
48. 


[a] Agreement distinguished from 
sale or lease.—An agreement where 
by one street railroad company gives 
to another complete control over the 
former’s business between two speci- 
fied points is in effect an agreement 
by such company not to operate in the 
territory of the other, and is not a 
sale or lease, and so is not authorized 
by a statute permitting sales or leas- 
es of street railroads. Evansville, 
etc., R. Co. v. Evansville, etc., Elec- 
tric R., 98 N.E. 649, 50 Ind.App. 502. 


Duty of street railroad company to: 
Construct or complete road see supra 


Operate and furnish service see infra 
§§ 259-261. 


26. Brooklyn El. R. Co. v. Brook- 
lyn, etc., R. Co., 48 N.Y.S. 665, 23 App. 
Div. 29; Prospect Park, etc., R. Co. v. 
Brooklyn, etc., R. Co., 32 N.Y.S. 857, 
84 Hun 516. 


[a] Even if effect of contract is 
to cause abandonment of portion of 
road of one company, that does not 
render the agreement illegal or 
against public policy if no detriment 
to the public results. therefrom. 
Prospect Park, etc., R. Co. v. Brook- 
sina etc., R. Co., 82 N.Y.S. 857, 84 Hun 
516. 


{b] Contract not to connect at 
more than one point.—A contract be- 
tween two street railroad companies 
to occupy and use a union station at 
a designated point, and to facilitate 
the transfer of passengers at such 
station, and not to connect their lines 
at any other point, is not invalid, such 
agreement not resulting in any un- 
warrantable monopoly, or restraint of 
corporate functions, or interference 
with the public interest. Brooklyn 
BY eRe COn, Vis BLooklymn,! “etes: i. Cos, 
48 N.Y.S. 665, 23 App.Div. 29. 


27. Prospect Park, etc., R. Co. v. 
Brooklyn, ete., R. Co., 32 N.Y.S. 857, 
84 Hun 516. 


28. South Chicago City R. Co. v. 
Calumet Electric St. R. Co., 49 N.E. 
576, 171 Ill. 391 [aff.70 Ill.App. 254]. 


29. Peo. v. Chicago, 110 N.E. 366, 
270 Ill. 188. 


[a] Municipality has power to de- 
termine whether operation shall be 
competitive or monopolistic, and so 
has a right to decide whether two or 
more street railroad companies may 
make an agreement for the manage- 
ment and operation of their roads as 
a single system, and it may by ordi- 
nance authorize such an arrangement 
or combination. Peo. v. Chicago, 110 
N.E. 366, 270 Ill. 188. 


Necessity of municipality’s con- 
sent to operation of cars of one com- 
pany over tracks of another see supra 
§ 181. 


30. Peo. v. Chicago, 110 N.E. 366, 
270 Ill. 188. 


31. Peo. v. Chicago, supra. 


[a] Companies remain liable for 
the performance of their respective 
public duties. Peo. v. Chicago, 110 
N.E. 366, 270 Ill. 188. 


Transfer or sale of franchises and 
rights see supra §$§ 200-202. 


e2. Peo. v. Chicago, 110 N.E. 366, 
270 Ill. 188. 


Forfeiture of franchises for 
user see Supra § 129. 


33. Peo. v. Chicago, 110 N.E. 366, 
270 Ill. 188. 

34, Rights of street railroad com- 
pany in and use of tracks of another 
company in general see supra §§ 180- 
185. 


non- 


85. See statutory provisions. 


[a] Statute prohibiting agreement . 


for use of franchise of one company 
by another.—Under a statute prohibit- 
ing an agreement between street rail- 
road corporations for the use or op- 
eration by one of the franchise of an- 
other, a course of conduct between 
one company and its subsidiary com- 
pany, which is under its control, in- 
volving operation by the former over 
the tracks of the latter, is a violation 
of the statute, since a contract or 
agreement is implicit in such rela- 
tions and conduct, although the 
agreement is informal. Berkey v. 
Third Ave. R. Co., 155 N.E. 514, 244 
N.Y. 602, 50 A.L.R. 599. 


36. Evansville, ete, R. Co. v. 
Evansville, etc., Electric R., 98 N.E. 
649, 50 Ind.App. 502; Kansas Electric 
Utilities Co. v. Kansas City, etc., R. 
Co., 195 P. 889, 108 Kan: :285; Jour= 
dan v. Long Island R. Co., 6 N.Y.St. 
89, 42 Hun 657 [aff 22 N.B. 153, 115 
N.Y. 380]; Isom y. Low Fare R., 29 
OhioCir.Ct. 583, 16 OhioCir.Ct.N.S. 89; 
Erie:v. Erie Traction Co., 70 A. 904, 
222 Pa. 438. See Canal, ete., R. Co. v- 
St. Charles St. R. Co., 11 So. 702, 44 
La.Ann, 1069 (apparently recognizing 
the rule stated in the text); Hannum 
v. Media, etc., Electric R. Co., 70 A. 
847, 221 Pa. 454 (holding that a street 
railroad company authorized by law 
to construct and operate extensions 
and additions to its iines has power 
to contract with another company for 
the use of the tracks of the latter 
company by the former where such 
use is essential in order to connect its 
main line with such a branch or ex- 
tension). Compare Prospect Park, 
etc., R. Co. v. Brooklyn, etc., R. Co., 32 
N.Y.S. 857, 84 Hun 516 (holding valid 
a contract between two companies 
for the establishment and use of a 
joint or union station). 


@7. Necessity of consent to one 

company’s use of tracks of another 
y: i 

Municipality see supra § 181. 
Owners of abutting property see su- 

pra. § 182. ; , 

88. See statutory provisions. 

[a] Statute authorizine contract 
for “nse” of road.—A statute author- 
izing any company to contract with 
any other , for the use of their respec- 
tive roads” authorizes a traffic agree- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 210-213] 


‘the power to make such a contract carries with it 
the right to fix by agreement the remuneration to 
be paid by one company to the other for such use.*® 


[§ 211] b. Nature of Contract. 


tween two street railroad companies conferring up- 
on one the right to operate its cars over the tracks 
of the other, jointly with the latter company, which 
retains control over its road for all other purposes, 
is of the nature of a license,*® and is not a lease, 
nor is it an assignment to one company of the fran- 
chise or of franchise rights of the other.*2 
been held that such a contract confers upon the 
company which is thereby given the right to op- 
erate over the tracks of the other no right or in- 
terest which can be assigned or leased;*® but the 
rights of the company over whose tracks the other 
company is given a right of operation pass to, and 
may be exercised by, its successor or an assignee 


of its property.‘ 


ment, or agreement that one may op- 
erate its cars over the tracks of the 
other. Ingersoll v. Nassau Electric 
RCo. 52 N.E: 545, 157 NY. 453, 43 
aeEY AS 28 Or 


{[b] Applicability of general stat- 
ute to street railroads.—(1) A statute 
authorizing any “railroad’’ company 
to contract with another for the use 
of its tracks is applicable to street 
railroad companies. Venner v. Chi- 
cago City R. Co., 101 N.E. 949, 258 Ill. 
523; Chicago v. Evans, 24 Ill. 52; 
Ingersoll v. Nassau Electric R. Co., 52 
N.E. 545, 157 N.Y. 453, 43 L.R.A. 236; 
Roddy v. Brooklyn City, ete., R. Co., 
52 N.Y.S. 1025, 32 App.Di’. 311 [aff 
DoINE YES. ASSO, 20° LMISeinate Ls <62) 
Term “railroad” as including street 
railroads in general see supra § 7; 
and Railroads § 1. 


[ec] Statute prohibiting lease of 
parallel line does not prohibit the 
making of a traffic contract between 
two street railroad companies for the 
joint use of tracks, merely because 
some lines of the two systems are 
parallel, nor does such a statute re- 
peal by implication a prior statute 
authorizing such traffic contracts. 
Peo. v. O’Brien, 18 N.B. 692, 111 N.Y. 
1, 7 Am.S.R. 684, 2 L.R.A. 255. 


[d] Operation over lines in an- 
other state—-In the absence of any 
contrary provision, a_ statute au- 
thorizing the making of operating 
contracts between street railroad 
companies gives power to such a com- 
pany to acquire the right to operate 
over the road of another company in 
another state. Venner v. Chicago 
City R. Co., 101 N.E. 949, 258 Tl. 523. 


[e] Legislative policy considered. 
—In New York it has been said that 
the uniform course of legislation with 
reference to street railroads shows a 
policy on the part of the state to 
facilitate arrangements for the con- 
nection of continuous lines, and the 
transfer of passengers from one road 
to another, with the view of giving 
the longest service possible to the 
public without increase of fare. Peo- 
ple v. O’Brien, 18 N.E. 692, 111 N.Y. 
1, 7 Am.S.R. 684, 2 L.R.A. 255; Brook- 
lyn El. R. Co. v. Brooklyn, etc., R. Co., 
48 N.Y.S. 665, 23 App.Div. 29; Prospect 
Park, etc., R. Co. v. Brooklyn, etc., R. 
Co., 32 N.Y.S. 857, 84 Hun 516. 


39. Canal, etc., R. Co. v. St. Charles 
St. R. Co., 11 So. 702, 44 La.Ann. 1069; 
Canal, etc., R. Co. v. Orleans R. Co., 
10 So. 389, 44 La.Ann. 54. 


49. Coney Island, etc., R. Co. v. 
Brooklyn Cable Co., 6 N.Y.S. 108, 53 
Hun 169. 
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A contract be- 


Parties. 


It has 
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[§ 212] ec. Construction and Operation. The gen- 
eral rules relating to the construction and operation 
of contracts*® are applicable to contracts between 
two street railroad companies for the joint use of 
tracks or lines.+® 


[§ 213] d. Rights, Liabilities, and Remedies of 
Street railroad companies, by making con- 
tracts for the joint use of tracks or lines, acquire 
no new or greater powers and privileges than those 
created by their respective charters,*? and each of 
such companies, while using the road of another 
company, must in all things conform to the provi- 
sions of the charter of the latter.*8 
to the contract is entitled to an injunction to re- 
strain a violation thereof,*® but, in the absence of 
any contrary provision in the contract, the mere 
failure of a company to pay the agreed compensa- 
tion for the use of the tracks of another company 


Hither party 


does not in itself entitle the latter to interfere with 


Licenses to use real property in 
general see Licenses §§ 173-206. 


41. Peo. v. O’Brien, 18 N.E. 692, 
1A Need, et Ari SiR 68402 BER AY 
255; “Coney Island; “etc.;’ R= Co. '"v. 
Brooklyn Cable Co., 6 N.Y.S. 108, 53 
Hun ‘169; Chapman v. Syracuse 
Rapid-Transit R. Co., 56 N.Y.S. 250, 
25 Misc. 626, 


[a] Thus such a contract, under 
which one street railroad company 
grants to another the right to use the 
lines of the former for the passage 
of cars of the latter is not within a 
statute requiring the assent of a 
specified majority of the stockholders 
of any street railroad company to any 
contract for a lease of its road. 
Chapman v. Syracuse Rapid-Transit 
R..Co., 56 N.Y.S. 250, 25 Misc. 626. 


Leases of street railroads in gen-| 


eral see supra §§ 203-207. 


42. Kansas Electric Utilities Co. v. 
Kansas City, etc., R. Co., 195 P. 889, 
108 Kan. 285. 


43. Coney Island, etc., R. Co. v. 
Brooklyn Cable Co., 6 N.Y.S. 108, 53 
Hun 159; Brooklyn Crosstown R. Co. 
v. Brooklyn City R. Co., 3 N.Y.S. 901, 
51 Hun 600. But see Kansas Electric 
Utilities Co. v. Kansas City, ete., R. 
Co., 195 P. 889, 108 Kan. 285 (dictum, 
that the rights under such a contract 
may be assigned where the contract 
provides that it shall be binding upon 
the parties, their ‘‘successors and as- 
signs,’ thus showing that the parties 
contemplated an assignment). 


44. Kansas Electric Utilities Co. v. 
Kansas City, etc., R. Co., supra. 


45. Construction and operation of 
contracts in general see Contracts §§ 
481-592. 


46. See cases infra this note. 


[a] Particular contracts construed. 
—(1) Under a contract between two 
street railroad companiies for the 
moving of the single track of one of 
such companies from the center of a 
street to the side thereof and the con- 
struction in such street of an addi- 
tional track, so as to make double 
tracks for the joint use of both com- 
panies, which contract provides that 
upon so doing the other company 
shall have an equal interest in the 
tracks with the first company, and 
provides further that such other com- 
pany shall construct switches into 
and out of such double track line at 
designated points, the right of such 
company to construct such switches 
is not restricted to the points so des- 
ignated, but it is entitled to build 


proper switches and connections to 
join another of its lines to such dou- 
ble track system. Atlanta R., etc., 
Co. v. Atlanta Rapid Transit Co., 39 
S.E. 12, 113 Ga. 481. (2) Under a con- 
tract for the operation of cars of one 
street railroad company over the lines 
of another, which contract provides 
that the former company shall not 
use cars of such excessive size or 
weight as to damage or unreasonably 
wear the tracks, etc., and that until 
another type of car may be agreed 


| upon by the parties cars of a specified 


length and weight may be operated 
over such tracks, there is no right to 
operate larger or heavier cars than 
those so specified where no other type 
of car has been agreed upon, and the 
reasonableness vel non of the refusal 
of the company owning the tracks to 
agree to heavier or larger cars is im- 
material. Schenectady R. Co. v. Unit- 
ed. Traction Co., 91.N.Y.S. 651, 101 
App.Div. 277. (3) Under a contract 
providing for the joint use of tracks 
by two street railroad companies, and 
providing that each company might 
operate over such tracks aS many cars 
as it should deem proper, one com- 
pany cannot object to the operation ° 
over such tracks by the other com- 
pany of the cars of a line held by the 
latter under lease, so long as such op- 
eration does not deprive the first com- 
pany of opportunity to make equal 
use of the tracks if it cares to do so. 
Coney Island, ete., R. Co. v. Coney Is- 
land? iete:,, UR. sok, Yb aNoveS.) 50S ees 
App.Div. 494. (4) A contract where- 
by one company permits another com- 
pany to operate its cars over the 
tracks of the former does not, how- 
ever, authorize the latter company to 
operate over such tracks cars of a 
third company with which it has an 
agreement permitting operation of 
such cars over its own lines. Toledo, 
ete., R. Co. vi Toledo Traction Co., 17 
OhioCir.Ct. 22,9, OhioCir.Dec.. (828. 
(5) A contract against liability for 
damage occasioned by operation on 
its tracks of cars of another com- 
pany does not relieve a street railroad 
from responsibility for the conse- 
quences of its own negligence, 
Newell Bridge & Ry. Co. v. Hast Liv- 
erpool Traction & Light Co., 7 Ohio 
App. 241, 29 O.C.A. 241. 

47. Chicago v. Evans, 24 Ill. 52. 

48. Chicago v. Evans, supra. 

49. Schenectady R. Co. v. United 
Traction ‘Col, 915 N-Y:Se"652) 101" Apis 
Div. 277; Brooklyn El. R. Co. v. Brook- 
lyn, etc., R. Co., 48 N.Y.S. 665, 23 App. 
Div. 29; Chapman v. Syracuse Rapid 
Transit R. Co., 56 N.Y.S. 250, 25 Misc. 
626. 


" 
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or prevent such use.°° 


vires or illegal.>+ 


[§ 214] e. Duration and Termination. It is com- 
petent for the parties to an agreement for the joint 
use of street railroad tracks to agree upon any pe- 
riod for the duration of their contract,®? and they 
may, if they choose to do so, provide that it shall 
cease upon the passage of even an unconstitutional 
law.5? Where the rights of a company to maintain 
and operate a street railroad expire, the right of 
another company to operate over its tracks, under 
an agreement for such operation, necessarily ex- 


pires also.°* 


[§ 215] D. Consolidation®°—1. Power To Consol- 
Street railroad companies are without power 


idate. 


50. Chapman v. Syracuse Rapid 
Transit R. Co., supra. 


51. Canal, etc., 
Charles St. R. Co., 11 So. 702, 44 La. 
Ann. 1069; Berkey v. Third Ave. R. 
Co., 155 N.E. 514, 244 N.Y. 602, 50 
A.L.R. 599. 


62. Canali, ‘ete: R.\-Co,.,) 'v.) St. 
Charles ‘St. R. Co., 11 So. 702, 44 La. 
Ann. 1069; Buffalo Hast Side R. Co. 
v. Buffalo St. R. Co., 19 N.E. 63, 111 
N.Y, 132, 2, U.R.A. 384. + 


53. Buffalo East Side R. Co. v. 
Buffalo St. R. Co., supra. 


54. Isom v. Low Fare R., 29 Ohio 
Cir.Ct. 588, 10 OhioCir.Ct.N.S. 89. 


55. As creating monopoly’ see 
Monopolies § 149. 


Consolidation of corporations gen. 
erally see Corporations §§ 3630-3669. 


56. Capitol Traction Co. v. Offutt, 
17 App.D.C. 292, 53 L.R.A. 390; Phila- 
delphia vy. Thirteenth, ete., Sts. Pass. 
R. Co., 8 Phila. (Pa.) 648. Compare 
Venner v. Chicago City R. Co., 101 N. 
EH. 949, 258 Ill. 523 (where the court 
held that a voting trust agreement 
under which several street railroads 


‘of different companies were managed 


and operated as an entire system was 
not void merely because a virtual con- 
solidation resulted therefrom; but 
added that if the consolidation of 
such companies were prohibited by 
constitution or by statute the agree- 
ment would be unlawful, and that, 


even in the absence of a constitutional 


or statutory provision, it would be 
unlawful if such companies or some 
of them were competitors and their 
union would have a tendency to 
eliminate competition and to reduce 
the service to the injury or incon- 
venience and at the expense of the 
public). 


57. See statutory provisions. 


[a] Statute authorizing consolida- 
tion of “railroad”? companies, (1) in 
connection with a further statutory 
provision that street railroads shall 
be governed by the provisions of the 
title relating to railroads, so far as 
applicable, gives power to street rail- 
road companies to consolidate. Mar- 
ket St. R. Co. v. Hellman, 42 P, 225, 
109 Cal. 571. (2) Where a statute au- 
thorizing the consolidation of railroad 
companies expressly excluded street 
railroad companies from its opera- 
tion, a subsequent statute providing 
for the consolidation of “railroad 
‘companies . organized under the 
general laws” of the state, afterward 
‘amended by omitting the word “gen- 
eral,’ authorizes street railroad com- 


While in the exercise and 
enjoyment of the rights conveyed by the contract, 
neither party can plead that the contract is ultra 
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be effected.°8 


tion.®° 


to consolidate, combine, amalgamate, or be merged 
one into another, and an attempted consolidation 
or merger is void,** except where authorized by stat- 
ute,°7 which, where it exists, is the measure of the 
character and extent*of the consolidation which may 
Unless expressly otherwise provided 
by the statute authorizing consolidation, it is not 
necessary that a company entering into a consolida- 
tion shall have actually constructed or be operating 
a street railroad;5® and even where such a require- 
ment exists it has been held that the failure of one 
of the consolidating companies to have a road con- 
structed or.in operation does not prevent the con- 
solidated company from being a de facto corpora- 
A prohibition against the consolidation of 


parallel or competing railroads has been held not 


panies to consolidate. In re Wash- 
ington St., etc., R. Co., 22 N.E. 356, 115 
N.Y. 442. (8) A statute authorizing 
the consolidation of “railroad’’ com- 
panies is broad enough, in the absence 
of any indication or provision to the 
contrary, to apply to street railroad 
companies. MHestonville, ete., R. Co. 
v. Philadelphia, 89 Pa. 210. Contra 
Philadelphia v. Thirteenth, etc., Sts. 
Pass. R. Co., 8 Phila. (Pa.) 648. (4) 
Term “railroad” as including street 
railroads in general see supra § 7; 
and Railroads § 1. 


[b] Statute relating to “street 
railroads” as applicable to interurban 
roads.—A statute authorizing the 
consolidation of street railroads gives 
power to an urban street railroad 
company and an interurban railroad 
company to consolidate, especially in 
view of other statutes authorizing 
street railroads to be extended from 
one town or village to or through an- 
other, showing an intention to include 
both street railroads within a munici- 
pality and similar railroads outside 
the municipality or connecting with 
other cities and towns: Milwaukee v. 
Wisconsin R. Commn., 173 N.W. 329, 
169 Wis. 559. 


[c] Statute authorizing consolida- 
tion of company within state and 
company of ancther state does not ap- 
ply to. companies both of which are 
organized under the laws of the state 
and operate wholly therein. Green 
v. Michigan United R. Co., 123 N.W. 
607, 159 Mich. 58. 


[ad] Connected and continuous 
lines.—(1) Under the provisions of a 
statute authorizing the consolidation 
of such street railroad companies 
only as have connected and continuous 
lines constructed or in process of con- 
struction, companies may be con- 
solidated where their lines intersect. 
Raff v. Darrow, 111 N.E. 189, 183 Ind. 
853. (2) A statute prohibiting the 
consolidation of railroad companies 
unless their lines will admit of the 
nassage of cars continuously and 
without interruption is not supersed- 
ed or repealed by implication by a 
subsequent statute authorizing con- 
solidations where the state public 
service commission consents, but ap- 
plies in the absence of such consent 
of the commission. Ex p. Birming- 
ham, 74 So, 51, 199 Ala, 9. 


58. Capitol Traction Co. v. Offutt, 
17° App.D.C. 292, 58 L.R.A. 390. See 
Thomson v. Indiana Union Traction 
Co., 110 N.H. 121, 183 Ind. 690 (hold- 
ing that, under a statute authorizing 
the consolidation of street railroad 
companies upon such terms as may 


to apply to street railroad companies;°+ and under 
a constitutional provision making void all contracts 


be agreed on, a reduction in the capi- 
tal stock of the consolidated company 
is not ultra vires, where the stocks 
of the constituent companies have 
been copiously watered). 


59. Norton v. Union Traction Co. 
of Indiana, 110 N.E. 113, 183 Ind. 666, 
Ann.Cas.1918A 156; Bohmer v. Haffen, 
55 N.H. 1047, 161 N.Y. 390. : 


[a] Statute authorizing consolida- 
tion of “capital stock and property” 
of two companies does not prevent a 
consolidation of a company operating 
a street railroad and a company duly 
incorporated for the purpose of oper- 
ating such a road and having a fran- 
chise so to do but not having con- 
structed of operating any lines. Boh- 
ar v. Haffen, 55 N.E. 1047, 161 N.Y. 
390. 


[b] RBule applied.—(1) Under a 
statute providing that any street rail- 
road company “operating” any street 
railroad shall have the right to unite 
its road with any other street rail- 
road, and that ‘“‘such companies” are 
authorized to consolidate, the term 
“operating” is used as descriptive, not 
of the corporations, but of the roads, 
and so such statute authorizes the 
consolidation of a company operating 
a street railroad with another com- 
pany which has leased its lines to a 
third company and so is not actually 
operating a stréet railroad. Norton 
v. Union Traction Co. of Indiana, 110 
N.E. 118, 183 Ind. 666, Ann.Cas.1918A 
156. (2) Similarly, under such a stat- 
ute, companies which have entered 
into a joint operating agreement, 
whereby their several systems are op- 
erated as a whole,’are authorized to 
consolidate with another company, 
such companies “operating” their 
properties within the meaning of the 
statute. Raff v. Darrow, 111 N.E. 189, 
184 Ind. 353. 


60. Cleveland, ete, R. Co. vw. 
Feight, 84 N.E. 15, 41 Ind.App. 416: 


De facto corporations in general see 
Corporations §§ 215-233. 


61. Venner v. Chicago City R. Co., 
101 N.E. 949, 258 Ill. 5238; State v; 
Lincoln Traction Co., 134 N.W. 278, 90 
Neb. 535; Montgomery’s Appeal, 20 
A. 399, 136 Pa. 96, 9 L.R.A. 369:) Scott 
v. Farmers’, etc., Nat. Bank, 75 S.W. 
7, 97 Tex. 31, 104 Am.S.R: 835. 


[a] Street railroads, although 
el, cannot be “competing” in the 
sense of the mischief intended to be 
prevented, and the prohibition does 
not apply to them. Montgomery’s 
Appeal, 20 A, 399, 136 Pa. 96, 9 L.R.AL 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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as aed Aa ime is Te ahs a Re ey: 


or agreements defeating or lessening competition, 
a consolidation of street railroad companies is not 
void because there is a small amount of competition 
at particular points, where the systems as a whole 
do not compete.®? 


Rights and remedies of stockholders. Minority 
stockholders of a company may set aside a consoli- 
dation agreement for fraud,** and may invoke the 
aid of a court of equity to enforce equality of ex- 


change for their shares in the consolidating com- 


pany,®* but they are without right to restrain a 
proposed consolidation where it is not inequitable 
on its face.®> Assignees of stock are barred from 
objecting to a consolidation by a prior consent there- 
to on the part of thei assignors.°* 


Questioning validity of consolidation. The legal- 
ity and validity of a consolidation of two or more 
street railroad companies cannot be collaterally at- 
tacked, but may be questioned only in an action 
brought for that purpose.*? A consolidated com- 
pany cannot defend against a claim due from one 
of the constituent companies on the ground that the 
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[§ 216] 2. How Effected. The sale by a street 
railroad company of its property and franchises to 
ancther company, and the exercise of such fran- 
chises by the latter, does not, of itself and without 
some further provision, operate to effect a consoli- 
dation of the two companies;®® but where the com- 
ing together of two companies under authority of 
law is in fact a consolidation, it is of no consequence 
by what name the act is characterized?® nor by 
what steps the result has been effected.*1 Proceed- 
ings for the consolidation of street railroad compa- 
nies are governed by statutes relating specifically 
to such companies rather than to those relating to. 
corporations generally.7? 


[§ 217] 3. Operation and Effect. As a general 
rule, a street railroad company formed by the con- 
solidation of two or more such companies assumes, 
by operation of law, all the burdens, liabilities, and 
obligations of the constituent companies,’? although 
the latter may also remain liable therefor,7* and 
succeeds to all their rights, franchises, and privi- 
leges,*® subject to all conditions originally attached 


consolidation was not authorized by law.*® 


62. Trust Co. of Georgia v. State, 
35 S.E. 323, 109 Ga. 736, 48 L.R.A. 520. 


63. Norton v. Union Traction Co. 
of Indiana, 110 N.E. 118, 183 Ind. 666, 
Ann.Cas.1918A 156. 


64 Simon Borg & Co. v. New Or- 
leans City R. Co., 244 F. 617. 


65. Simon Borg & Co. vy. New Or- 
leans City R. Co., supra. 

66. Norton v. Union Traction Co. 
of Indiana, 110 N.E. 113, 183 Ind. 666, 
Ann.Cas.1918A 156. 


67. Shadford v. Detroit, ete. R. 
Co., 89 N.W. 960, 180 Mich. 300; Adee 
v. Nassau Electric R. Co., 72 N.Y.S. 
992, 65 App.Div. 529 [aff 65 N.E. 1118, 
173 N.Y. 580]. 

68. Green v. Michigan United R. 
Co., 123 N.W. 607, 159 Mich. 58; Shad- 
ford v. Detroit, ete., R. Co., 89 N.W. 
960, 130 Mich. 300. 


69. Capitol Traction Co. v. Offutt, 
17 App.D.C.,.292, 538 L.R.A. 390. 


70. Capitol Traction Co. v. Offutt, 
supra. 

71. Capitol Traction Co. v. Offutt, 
supra. 

72. In re Merger of Electric Rs., 
18 Pa.Dist. 38, 35 Pa.Co. 92. 

73. Conn.—Connecticut Co. v. New 
York, etc., R. Co., 107 A. 646, 94 Conn, 
13. 

D.C.—Capitol Traction Co. v. Offutt, 
17 App.D.C. 292, 53 L.R.A. 390. 


Ga.—Georgia Power Co. v. Decatur, 
154 S.E. 268, 170 Ga. 699. 


Ky.—Louisville, ete., R. Co. v. Cen- 
tral Kentucky Traction Co., 144 S.W. 
739, 147 Ky. 518, Ann.Cas.1915A 857. 


Mich.—Shadford v. Detroit, ete., R. 
Co., 89 N.W. 960, 130 Mich. 300. 


Neb.—Lincoln St. R. Co. v. Lincoln, 
84 N.W. 802, 61 Neb. 109. 


N.Y.—Kent v. Binghamton, 70 
N.Y.S. 465, 61 App.Div. 323. Compare 
Guaranty Trust Co. v. New York, etc., 
R. Co., 170 N.E. 887, 253 N.Y. 190 [app 
dism 51 S.Ct. 86, 282 U.S. 803, 75 L. 
Ed. 722] (supporting the rule stated 
in the text, but holding that in case 
of a “merger,” as recognized by a 
former statute, in which there was no 
consolidation but the component com- 
panies continued to exist so far as 


necessary for the protection of their 
creditors, the new company was not 
charged with any duty to creditors of 
a component company except to the 
extent of holding property acquired 
from it in subjection to their claims) ; 
Peo. v. Warden, etc., of New York 
City Prison, 194 N.Y.S. 862, 118 Misc. 
681 (recognizing the distinction). 


Pa.—Collingdale v. Philadelphia 
Rapid Transit Co., 117 A. 909, 274 Pa. 
124; Philadelphia v. Ridge Ave. Pass. 
R. Co., 22 A. 695, 143 Pa. 444; Easton 
Transit, Corvsy Pet.) 30>. Pa: Dists°13i. 
See Birmingham R., etc., Co. v. Cun- 
ningham, 37 So. 689, 141 Ala. 470 
(holding that the consolidated com- 
pany is properly made the party de- 
fendant in a scire facias to revive a 
judgment recovered against a con- 
stituent company before the con- 
solidation). 


‘It is undoubtedly the law that, 
when two or more [street railroad] 
corporations become consolidated 
with each other by permission or au- 
thority of the sovereign power, 
whether under a new name or under 
the name previously held by one of 
the component companies, the new 
corporation so formed, although in 
technical strictness an independent 
corporation entirely distinct from the 
companies which have become merged 
in it, is chargeable, at all events in 
equity, and generally, if not always, 
even at common law, with all the lia- 
bilities of its component members and 
of each one of them.” Capitol Trac- 
tion Co. v. Offutt, 17 App.D.C. 292, 305, 
53 LRA. 390: 


[a] Express agreement.—Where 
charter of consolidated gas, electric, 
and street railroad company provided 
that “it shall be liable for all debts 
and obligations of constituent compa- 
nies,” the duties and obligations of 
the street railroad under its original 
charter became obligations of the 
consolidated company as a _ whole, 
which during the life of the grant 
cannot be abrogated without consent 
of granting power but must be dis- 
charged by use of any funds of de- 
fendant regardless of their source, 
however disadvantageous financially 
to other departments of corporation. 
Town of West Rutland v. Rutland Ry. 
Light & Power Co., 129 A. 303, 98 Vt. 
508. 

74, Thomas v. Ogden Rapid Transit 


Co., 155° R. 436, 47 Utah 595. 


75. U.S.—Africa v. Knoxville, 70 
F. 729; Citizens’ St. R. Co. v. Mem- 
phis;,- 53° BY 7.1'5.; 


Ind.—Cleveland, ete, R. Co. v. 
Feight, 84 N.E. 15, 41 Ind.App. 416. 


Ky.—Louisville, ete., R. Co. v. Cen- 
tral Kentucky Traction Co., 144 S.W. 
739, 147 Ky. 513, Ann.Cas.1915A 857. 


Neb.—Lincoln St. R. Co, v. Lincoln,. 
84 N.W. 802, 61 Neb. 109. 


N.J.—In re Trenton St. R. Co., (Ch.) 
47 A. 819; Wilbur v. Trenton Pass. R. 
Gorse S1VAN 238 .05% ING dual oi oe 


N.Y.—Bohmer v. Hatfen, 55 N.E.. 
1047, 161 N.Y. 390; Adee v. Nassau 
Electric R. Co., 72 N.Y.S. 992, 65 App. 
Div. 529). [aff 65° .N. BE. V103)17 3 Nye 
580]; Kent v. Binghamton, 70 N.Y.S. 
465, 61 App.Div. 323. 


Pa.—Valley R. v. Harrisburg, 124 
A. 644, 280 Pa. 385. 


[a] Right to run all cars over en- 
tire line.—When two or more street. 
railroad companies are consolidated 
the consolidated company has the 
right to operate all its cars over the 
entire line or system, and is not limi- 
ted to the operation over each sepa- 
rate part of such system of the cars 
operated thereon before the consoli- 
dation. Valley R. v. Harrisburg, 124 
A. 644, 280 Pa. 385. 


[b] Rights of new company as ac- 
cruing by succession and not created 
by statute authorizing consolidation. 
—A statute authorizing the consoli-. 
dation of specified street railroad 
companies is not made void, as viola- 
tive of a constitutional provision that 
the legislature shall not pass any 
private or local bill granting to a, 
corporation the right to lay railroad ~ 
tracks, by the fact that among the 
rights of such companies was the: 
right to lay tracks, even though the 
statute expressly provides that the 
new company shall succeed to the 
rights of the constituent companies, 
since *the right of the consolidated 
company to lay tracks is possessed by 
it solely because it has succeeded to 
the rights which the consolidating 
companies had, and is not conferred 
by the statute authorizing the con- 
solidation.. Bohmer y. Haffen, 55 N.E. 
1047, 161 N.Y. 390. 
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thereto and restrictions imposed thereon,’® regard- 


less of whether such consolidated company is a cor- 
0.77 


poration de jure or only de fact 


dated company cannot, however, be made liable on 
obligations of a constituent company, in substitu- 
tion for and to the exclusion of the latter, without 
the consent of the ereditors;7® but where the con- 
solidated. company assumes the liabilities of its’ con- 
stituent companies, a creditor may at his election 
have recourse to the new company, and recover 
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against it.7® Existing liens are not affected by con- 
solidation,®® except that, it has been held, where 
tax liens existed before consolidation against the 
properties of each of the consolidating companies, 
such liens attach to.the whole property after con- 
solidation and may be enforced against it without 
dismembering or separating it into the several por- 
tions as they existed before consolidation.** 
has been pointed out that a consolidation, in its 
legal consequences, differs radically from a sale.$*- 


It 


X. BONDS, LIENS, MORTGAGES, AND RECEIVERS 


[§ 218] A. Bonds. 


The power of a street rail- 
road company to make and issue bonds, and their 
form, requisites, and validity, are governed by the 
rules applicable to other railroad companies. and to 
corporations generally,®? and, subject thereto, by 


[By Eustace W. Tomuinson]., 


the terms of the mortgage securing them.** Be- 


76. Consolidated Traction Co. v. 
Elizabeth, 34 A. 146, 58 N.J.Law 619, 
Selena ev Osu) Wilbur) v.. Crenton 
Pass. R. Co., 31 A. 238, 57 N.J.Law 
212: 


77. Cleveland, etc. R. Co. v. 
Feight, 84 N.B. 15, 41 Ind.App. 416; 
In re Trenton St. R. Co., (N.J.Ch.) 47 
A. 819, 


78. Market St. R. Co. v. Hellman, 
APS 225, 109 Cal. ot1: 


[a] Beason for rule.—The effect 
of making the consolidated company 
liable in substitution for the com- 
pany by which the liability was in- 
curred or debt contracted would be 
to impair the obligation of a contract 
if done without the consent of the 
ereditor. Market St. R. Co. v. Hell- 
man, 42) Py 225, 109. Cal: 541. 


79. Market St. R. Co. v. Hellman, 
42 P. 225, 109 Cal. 571; Thomas v. 
Ogden Rapid Transit Co., 155 P. 436, 
47 Utah 595. 


80. Lincoln St. R. Co. v, Lincoln, 
84 N.W. 802, 61 Neb. 109. 


[a] Priority of liens.—As between 
conflicting equities and lienholders, 
the liens follow the property into the 
consolidated company, and one can- 
not take precedence, by reason of such 


consolidation, over other liens already * 


existing. Lincoln St. R. Co. v. Lin- 
coln, 84 N.W. 802, 61 Neb. 109. 


81. Lincoln St. R. Co. v. Lincoln, 
supra, 


82. Norton v. Union Traction Co. 
of Indiana, 110 N.E. 113, 183 Ind. 666, 
Ann.Cas,1918A 156, 


Sale of property and franchises see 
supra §§ 200-202. 


83. See cases infra this note; 
notes 84-90. 


[a] Effect of statute relating to 
fees.—A statute relating to fees to 
“be charged by the state public serv- 
ice commission for approving bond is- 
sues of carriers, which provides that 
no fee shall be charged when the bond 
issue is for the purpose of taking 
over, renewing, refunding, or retiring 
existing indebtedness, does not au- 
thorize the issuance of bonds for such 
purposes and does not enlarge other 
provisions of the statute preseribing 
the purposes ‘for which bonds may 
be issued. Kansas City R. Co. v. Mis- 
souri Public Service Commn., 201 S.W. 
74, 273 Mo. 173. 


and 


[b] Refunding bonds.—Bonds is- 
sued by a street railroad company to 
raise funds for the purchase at fore- 
closure sale of the properties of oth- 
er companies, to succeed which it 
was organized, are not “refunding 
bonds” within the meaning of stat- 
utes authorizing the issuance of such 
bonds and providing that the state 
public service commission shall not 
charge any fee for approving them. 
Kansas City R. Co. v. Missouri Pub- 
lic Service Commn, 201 S.W. 74, 
273 Mo. 173. 


[c] Issuance for payment of op- 
erating expenses.—An allowance for 
depreciation and ‘obsolescence 
street railroad property must 
deemed a part of the operating ex- 
penses of the company, and so bonds 
cannot be issued to provide there- 
for. Peo. v. Public Service Commn. 
for) First, Dist. Wes Ney-Sos 0605, 2ed 
App.Div. 338 [rev on other grounds 
DLO SN Beas 28e2 29 ING. ne hous 


Bonds of: 


Corporations in general see Corpora- 
tions §§ 2563-2649. 


Railroad companies see Railroads §§ 
580-597. 


84. See case infra this note. 


[a] Thus, under a street railroad 
company’s mortgage securing an is- 
sue of bonds, providing in one clause 
that additional bonds might be is- 
sued, in a prescribed mode, to acquire 
certain underlying bonds of a sub- 
sidiary company, and in another 
clause that additional bonds might be 
issued in another and different mode 
to pay, or to provide funds to reim- 
burse the company for sums expended 
by it, ‘for the acquisition of ad- 
ditional property,’”’ underlying bonds 
of such subsidiary company, acquired 
to prevent foreclosure, are not ‘“ad- 
ditional property” for which bonds 
may be issued under the latter clause, 
but they may be issued only under the 
former clause expressly relating 
thereto, and in the manner by it pre- 
scribed. New York R. Co. v. Guaran- 
ty Trust Co., 148 N.Y.S. 476, 163 App. 
sia 396 Laff 118 N.B. 1070, 222 N.Y. 
619]. 


Street railroad mortgages general- 
ly see infra §§ 220-225. 
85. See cases infra this note. 


[a] Assent of stockholders.—A 
statute providing that railroad cor- 


fore a legal issue of street railroad bonds may be 
made, all charter, statutory, and constitutional re- 
quirements with respect thereto must be complied 
with, and a want of such compliance ordinarily ren- 
ders the bonds void,®° although the company may 


porations may issue bonds in pay- 
ment of debts or contracts for con- 
structing or completing their roads, 
and authorizing the directors to im- 
pose regulations and restrictions up- 
on the issuance, must be construed 
in connection with a further statute, 
applicable to all corporations, provid- 
ing that the bonded indebtedness of 
a corporation may be created or in- 
creased by a vote of stockholders rep- 
resenting two-thirds of the entire 
capital stock; and so, while the di- 
rectors of a street railroad company 
may prescribe reasonable regulations 
which shall govern a proposed bond 
issue, before the issue can legally be 
made the assent of the required num- 
ber of stockholders thereto must be 
had in accordance with the mode laid 
down by the statute. Boyd v. Heron, 
58 P. 64, 125 Cal. 453. 


[b] Consent of public utility com- 
mission.—(1) Under a statute provid- 
ing that no bonds of a street railroad 
company shall be issued until the 
board of railroad commissioners is 
satisfied that the value of the proper- 
ty and equipment of the company 
equals or exceeds the amount of the 
capital ‘stock outstanding and the 
debt, and, after examination and in- 
vestigation, shall approve the issue, 
bonds issued without such approval 
are void. Augusta Trust Co. y. Fed- 
eral Brust Cole L533 Sask, 382 1 CxGras 
309. (2) Consent of public utility 
commission to issuance of securities 
by public utilities in general see Pub- 
lic Utilities § 96. 


[ec] Price at which issued.—(1) 
Under a statute prohibiting corpora- 
tions from issuing bonds for less 
than seventy-five per cent of their 
par value, and providing that all 
bonds issued contrary to its provision 
shall be void, bonds issued and hy- 
pothecated by a street railroad com- 
pany as collateral security for a loan 
without a stipulation that they shall 
be accounted for at not less than 
seventy-five per cent of their par val- 
ue are void. Pfister v. Milwaukee 
Filectric, R. Cot, 538. New 27,) 83) wise 
$6. (2) Where the publie service com=- 
mission required bonds of a street 
railroad company to be sold at not 
less than eighty-five per cent of their 
face value, an agreement between the 
company and a corporation owning 
all its stock for the sale of such bonds 
to the latter through a subsidiary at 
eighty-five per cent, and an agree- 


For later cases, developments and changes in the law see Annotations, Same title and section number, 
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be estopped by its conduct to deny their validity.®* 
In the hands, however, of a bona fide purchaser 
for value without notice, negotiable bonds, although 
unlawfully issued, have been held to be a valid claim 
against the property of the company for the amount 
actually received by it therefor;8? in the absence 
of any evidence to the contrary, it will be presumed 
that authority to issue bonds has been properly ex- 
ercised,** and in an action upon a bond its illegality 
cannot be shown unless it has been pleaded in the 
answer.*® A bond, although completely executed 
in due form, has no validity before delivery.®° 


Companies liable on bonds. Where bonds are is- 
sued by one company to provide funds for another, 
and as the agent of the latter, it is liable to holders 
of such bonds as the principal debtor.®! 


Rights of holders.°? As between bona fide pur- 
‘chasers for value all bonds of the same issue are 
equal in priority, the lien of each dating from the 
recording of the mortgage by which it-is secured 
and not from the time of its issuanece.®? A bond- 
holder is entitled to recover property or funds 
pledged for the security of the bonds and improp- 
erly diverted therefrom,®* or to compel the mort- 
gagor company to account for a depreciation in val- 
ue of the mortgaged property caused by failure to 
conserve, or improper diversion of, the business and 
income;°®® and where junior mortgagees receive the 
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benefit of an improper diversion of property they 
may be compelled to account therefor to bondholders 
under a prior mortgage.®® Action cannot be main- 
tained by a holder of bonds of one company to im- 
press a lien upon the earnings of another company 
which has promised to pay them, but the holder re- 
mains merely a general creditor of the latter com- 
pany.°* <A waiver of a default on the part of the 
company by a majority of the holders of its bonds 
does not preclude a nonassenting bondholder from 
enforcing his bond, in the absence of agreement te 
the contrary.®°* Ordinarily no scheme of reorganiza- 
tion ean be entered into by the trustee named in a 
mortgage securing bonds which will prejudicially 
affect the rights of bondholders, without their as- 
sent,°® but such assent may be shown as well by 
acquiescing in the consummation of the scheme as by 
a positive adoption of it. 


[§ 219] B. Liens. As has been shown elsewhere 
in this work, the property of a street railroad com- 
pany is ordinarily not subject to a mechanie’s lien, 
in the absence of statute otherwise providing, ex- 
cept such property as is not essential to the perform; 
ance of the company’s public duties.2 Whether a 
statute providing for such a lien on “railroads” or 
the property of railroad companies makes the prop- 
erty of street railroad companies subject thereto 
is a question upon which the authorities are not in 
accord,® it having been held in some cases that such 


ment between a trust company and 
such parent corporation and subsidia- 
ry for a loan to the latter to provide 
them with funds wherewith to make 
the purchase, are valid and enforce- 
able contracts, and not mere techni- 
eal evasions of the requirements of 
the law. Bankers’ Trust Co. v. In- 
ternational R. Oo., 202 N.Y.S. 561, 207 
App.Div. 579 [aff 147 N.H.: 220, 239 
INiacarO9. 1. 


[d] Provisions regulating bonds of 
“railroad companies.—(1) A consti- 
tutional provision that no “railroad” 
corporation shall issue any bonds ex- 
cept for money, labor, or property ac- 
tually received, ete., has been held 
not to apply to street railroad com- 
panies. State v. Lincoln Traction Co., 
134 N.W. 278, 90 Neb. 535. (2) There 
is, however, authority for the con- 
trary view that such a provision is 
applicable to street railroad com- 
panies, in the absence of any indica- 
tion on its face to the contrary. 


* Cheetham vy. Atty.-Gen., 38 Wkly.N.C. 


(Pa.) 124. (3) Term “railroad” as in- 
eluding street railroads in general 
see supra § 7; and Railroads § 1. 


86. Wells v. Northern Trust Co., 
63 N.E. 136, 195 Ill. 288 [aff 90 Ill.App. 
460]. 


[a] Thus, where bonds are issued 
by a street railroad company in a face 
amount largely in excess of the debt 
for the payment of which they are 
given, and such issuance is authorized 
and approved by the unanimous vote 
of all the stockholders, and there are 
no creditors who are injured by the 
transaction, the company, and the 
then stockholders and their succes- 
sors in interest, are estopped to as- 
sert that the contract is so unjust and 
inequitable as to be void, making such 
bonds obnoxious to constitutional and 
statutory provisions that fictitious in- 
debtedness of corporations shall be 
void even in the hands of innocent 
purchasers. Wells v. Northern Trust 
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Co., 63 N.E. 136, 195 Ill. 288 [aff 90 Ill. 
App. 460]. 


87. Vanderveer v. Asbury Park, 
ClLCS Stara OOn oe ooo. 


88. Stevens v. Berkshire St. R. Co., 
142 N.E. 59, 247 Mass. 399; Geddes v. 
coe St. RA Co: 14. U.C.C.P.. COnts) 


89. Stevens v. Berkshire St. R. Co., 
142 N.E. 59, 247 Mass, 399. 


90. Zimmerman vy. Timmerman, 86 
N.B. 540, 193 N.Y. 486. 


91. Fidelity Trust Co, v. Interna- 
ee Ri Co., 1938eN.Y.S.-726, 118: Mise. 


[a] Contract with issuing) com- 
pany to provide funds for payment.— 
(1) Where a Street railroad company, 
the stock of which is wholly owned 
by another, contracts with the latter 
to provide the funds to pay the prin- 
cipal and interest of bonds issued by 
it for the benefit of the former, either 
by the declaration of an additional 
dividend on its stock for that pur- 
pose or by paying the amount out of 
its earnings, the fact that such stock 
is Subsequently sold by the holding 
company, so that the declaration of a 
dividend would not inure to the lat- 
ter’s benefit, does not relieve the 
street railroad company of its liabili- 
ty for such principal and interest to 
holders of the bonds. Fidelity Trust 
Co. v. International R. Co., 193 N.Y.S. 
726, 118 Mise. 227, (2) In such case, 
however, where the issuing company 
acted only as agent for the street rail- 
road company, and its principal was 
disclosed to the purchasers of the 
bonds, the former company is without 
right to enforce the agreement 
against the latter company. Fidelity 
Trust Co. vy. International R. Co., su- 
pra. 


92. Rights of parties to mortgage 
see infra § 224. 


93. Lincoln v, Lincoln St. R. Co., 


93 N.W. 766, 67 Neb. 469. 


Mortgages of street railroads see 
infra §§ 220-225. 


94. Bowling Green Trust Co. v. 
Virginia Pass., etc., Co., 276 F. 965 
[aff sub nom. Virginia R., etc., Co. v. 
Davis, 284 F. 479 (certiorari den 43 
S.Ct. 247, 260 U.S. 746, 67 L.Ed. 473) ]. 


95. Davis v. Virginia R., ete., Co., 
229 F. 633, 144 C.C.A, 43 [cert den 36 
S.Ct. 723, 241 U.S. 672, 60 L.Ed: 1231]. 


96. Davis v. Virginia R., ete., Co., 
supra. : 


[a] Effect of after-acquired prop- 
erty clause in junior mortgage.—(1) 
Where the junior mortgage covers 
after-acquired property, the mort- 
gagee thereunder is not a bona fide 
purchaser for value without notice of 
property improperly diverted to his 
benefit from the security of the senior 
mortgage, so as to be entitled to the 
benefit thereof as against the senior 
mortgagee, since such property comes 
to him already subject to the lien of 
the prior mortgage and is not freed 
therefrom by the mere act of diver- 
sion or conversion to the use of the 
junior mortgagee. Davis v. Virginia 
R., etc., Co., 229 F. 633, 144 C.C.A. 43 
[cert den 36 S.Ct. 723, 241 U.S. 672. 
60 L.Ed, 1231]. (2) Property and 
rights covered by after-acquired 
property clause in mortgage in gen. 
eral see infra § 


97. Fidelity Trust Co. v. Interna: 
ee R.-Co., 193 N.Y.S. 726, 118 Mise 
227. 


98. Mayo v. Fitchburg, ete., R. Co., 
168 N.E. 405, 269 Mass. 118. 


99. Butterfield v. Cowing, 20 N.E. 
369, 112 N.Y. 486. 


1. Butterfield v. Cowing, supra. 
2. See Mechanics’ Liens § 21. 

3. See cases infra notes 4, 5. 

Term “railroczd” as including street 
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a statute applies to street railroads* and in others 
Such a lien, where it exists un- 
der the statute, may be claimed and enforced by such 
persons® and for such supplies’ only as are thereby 
specified. A statute authorizing a company to build 
a work which is for the joint benefit of itself and 
another company, and to charge the latter with a 
portion of the cost thereof, gives the former com- 
pany no lien upon the property of the latter, in the 
absence of express provision therefor.*® 


C. Mortgages—l. Power To Mortgage. 
A street railroad company is without power to mort- 
gage its franchise, road, or property, and such a 
mortgage is void,® except where authority so to do 
is conferred by statute or the charter of the com- 


that it does not.° 


[$ 220] 


railroads in general see supra § 7; 
and Railroads § 1. 


4 New England Engineering Co. v. 
Oakwood St. R. Co., 75 F. 162 (con- 
struing Ohio statute); Egan v. 
Cheshire St. R. Co., 61 A. 950, 78 Conn. 
291; Montgomery v. Allen, 53 S.W. 
8138, 107 Ky. 298, 21 Ky.L. 1001; Koken 
Iron Works v. Robertson Ave. R. Co., 
44 S.W. 269, 141 Mo. 228; St. Louis 
Bolt, etce., Co. v. Donahoe, 3 Mo.App. 
559. See George Alling’s Sons Co. v. 
Cheshire St. R. Co., 75 A. 143, 83 Conn. 
82 (applying the rule). 


5. . Central Trust Co. v. Warren, 121 
FB, 323, 58 C.C.A.'289 [cert den 24 S.Ct. 
841, 191 U.S. 568, 48 L.Ed. 305] (con- 
struing Montana statute); Massachu- 
setts Loan, etc., Co. v. Hamilton, 38 F. 
588, 32 C.C.A, 46 (construing Montana 
statute); Pacific Rolling Mills Co. v. 
James St. Constr. Co., 68 F. 966, 16 
C.C.A. 68 (construing Washington 
statute); Manhattan Trust Co. v. 
Sioux City Cable R. Co., 68 F. 82 (con- 
struing Iowa statute);- Daly Bank, 
etc., Co. v. Great Falls St. R. Co., 80 P. 
252, 32 Mont. 298; Massillon Bridge 
Co. v. Cambria Iron Co., 52 N.E. 192, 
59 OhioSt. 179; Front St. Cable R. 
Co. v. Johnson, 25 P. 1084, 2 Wash. 
112, 11 L.R.A. 693. 


6. See case infra this note. 


[a] Contracter.—A statute giving 
a lien to employees and laborers does 
not include a contractor. One who 
lays the track, constructs the over- 
head line, and strings the feeder wire 
for an electric railroad at an agreed 
price per foot or mile is a contractor 
and not a laborer. Frick Co. v. Nor- 
folk, etc:, R. Co.} 86 BF. '725;°32 C.CiA. 


[b] One selling materials to one 
who resells them to the company is 
not entitled to a lien on its property 
therefor, under a Statute giving a 
lien for material furnished at the 
instance either of the owner or of his 
agent, since the intermediate vendee 
is in such case not the owner or an 
agent of the owner nor, where he 
does nothing more than resell the 
materials, a contractor within the 
meaning of mechanics’ lien laws, not- 
withstanding the person so selling 
such materials to such intermediary 
knew they were to be resold to and 
used by the street railroad company 
in the construction of its road or 
buildings. Pacific Rolling Mills Co. v. 
James St. Constr. Co., 68 F, 966, 16 
CCAD 68. 


7. See cases infra this note. 


[a] Stationary engines for gen- 
erating electricity for propelling the 
ears of a street railroad company are 
within a statute giving a lien to per- 
sons furnishing “engines ... neces- 
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sary to the operation of the road.” 
Frick Co. v. Norfolk, etc., R. Co., 86 F. 
(2D ph Oa Cue Aw Ol 


[b] Materials and labor for erec- 
tion of buildings.—(1) Materials and 
labor furnished for the construction 
and erection of car barns, train sheds, 
power and boiler houses, car depots, 


-and workshops, are not “‘supplies nec- 


essary to the operation” of a street 
railroad, within the meaning of a 
statute granting a lien to persons fur- 
nishing such supplies, since such 
buildings are not supplies necessary 
to the operation of the road but are 
erected for the preservation and pro- 
tection of such necessary supplies 
and equipment. Frick Co. v. Norfolk, 
6tez Ra Oo. 86 ar T2bws2 VC. CoA oa 
(2) Similarly, supplies and labor fur- 
nished in rebuilding a hotel operated 
by the railroad are not within such 


statute, although such hotel may be’ 


a very desirable adjunct to the op- 
eration of the road as affording ac- 
commodations for its passengers. 
Frick Co. v. Norfolk, etc., R. Co., su- 
pra. 


8 Flint v. Danbury, etc., St. R. Co., 
125 A, 194, 101 Conn, 138, 40 A.L.R. 
as 


9. Richardson v. Sibley, 11 Allen 
(Mass.) 65, 87 Am.D. 700. See North 
Side R. Co. v. Worthington, 30 S.W. 
1055, 88 Tex. 562, 53 Am.S.R. 778 [rev 
(Civ.App.) 27 S.W. 746] (holding that 
a land development corporation and 
a street railroad corporation, for the 
construction and operation of a line 
to reach the land development, were 
incorporated at the same time by sub- 
stantially the same persons, the street 
railroad corporation. had no implied 
power to mortgage its property for 
the benefit of the land development 
corporation, although the companies 
were largely dependent upon each 
other for financial success and the 
success of the one would tend to pro- 
mote the suecess of the other, and 
such a mortgage is ultra vires and 
void). 


10. Kavanaugh v. St. Louis, 119 
S.W. 552, 220 Mo. 496; Lincoln v. Lin- 
yee St. R. Co., 938 N.W. 766, 67 Neb. 


[a] Statute construed.—Under a 
statute giving power to every cor- 
poration to mortgage such real and 
personal estate as its purposes may 
require, a street raitroad company has 
authority to mortgage its franchise 
and its right of way over the public 
streets, as part of its property. Kava- 
naugh v, St. Louis, 119 S.W. 552, 220 
Mo. 496. 


[b] Companies chartered before 
passage of statute.—In the absence of 
any provision to the contrary, a stat- 
ute authorizing street railroad com- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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pany,?° and then only for such purposes’? and 
amount?? as are thereby permitted. Where such 
power is granted by statute it cannot be abridged 
by a municipality ;+® but where the consent of the 
municipality is required by law. it must first be ob- 
tained.1* The execution of a mortgage is not a vio- 
lation of a constitutional provision prohibiting any 
alienation of a franchise which releases the holder 
thereof from its duties and liabilities thereunder,*® 
nor does it violate a provision of the franchise that 
no other company shall ever use the right thereby 
granted.t® A supplemental indenture providing for 
the issuance of additional bonds under an existing 
mortgage is not a new mortgage, and so not subject 
to statutes relating to mortgages of street rail- 


panies to borrow money for prescribed 
purposes and to secure the repayment 
thereof by mortgaging their proper- 
ties and franchises applies to alk 
street railroad companies in the state, 
whether chartered before or after the 
passage of the act. Lincoln v. Lin- 
rer i St. R. Co., 93 N.W. 766, 67 Neb. 
69. : 


ll. Lincoln vy. Lincoln St. R. Co., 
supra. 


[a] Fictitious indebtedness.— 
Where a _ street railroad company 
mortgaged its property and franchises 
to secure the sum of six hundred 
thousand dollars for the purpose of 
purchasing, constructing, and equip- 
ping its lines of electric street rail- 
road, and it is shown that it expended 
for that purpose about nine hundred 
thousand dollars, it cannot be said 
that the mortgage was given to cre- 
ate a fictitious indebtedness.  Lin- 
coln v. Lincoln St. R. Co., 93 N.W. 766, 
67 Neb. 469. 


12. Lincoln vy. Lincoln St. R. Co., 
supra. 


[a] Burden of proving excessive- 
ness; .presumption of validity.—An 
allegation that a mortgage given by 
a street railroad company is in excess 
of the amount allowed by law and its 
charter must be proved, and in the 
absence of such proof it will be pre- 
sumed that the mortgage is not exces- 
sive in amount. Lincoln v. Lincoln 
St. R. Co., 98 N.W. 766, 67 Neb. 469. 


13. Wells v. Northern Trust Co., 
63 N.E. 136, 195 Ill. 288 [aff 90 IN. 
App. 460]. 


14. Kavanaugh v. St. Louis, 119 S. 
W. 552, 220 Mo. 496. 


[a] Necessity of obtaining con- 


sent.—A statute authorizing any cor-° 


poration to mortgage its property 
must be construed in connection with 
a constitutional provision prohibiting 
the legislature from granting the 
right to operate a street railroad in 
a city without obtaining the consent 
of the local authorities, and provid- 
ing that any franchise shall not be 
transferred without similar consent 
first obtained; and as so construed a 
street railroad company is without 
power to mortgage its property or 
franchises without first obtaining the 
assent of the city in which it operates. 
Kavanaugh v, St. Louis, 119 S.W. 552, 
220 Mo. 496. 


15. Central Trust Co. v. Warren, 
121 F. 323, 58 C.C.A. 289 [cert den 24 
S.Ct, 841, 191 U.S. 568, 48 L.Ed. 305]; 
Russell y. Frankfort, etc., R. Co., 116 
S.W. 289, 181 Ky. 862. 


16. Wells v. Northern Trust Co., 
fon 186, 195 Ill. 288 [aff 90 Ill. App. 
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Agreement restricting power to mortgage. A cov- 
enant by a street railroad company, in debentures 
or bonds issued by it, that if it shall thereafter 
mortgage any of its property such debentures shall 
participate in the security of the mortgage upon 
equal terms with all other indebtedness secured 
thereby constitutes an enforceable agreement by the 
company not to mortgage its property save in the 


manner so -provided.1§ 
[§ 221] 2. Property Conveyed. 


17. Federal Trust Co. v. Bristol 
County St. R. Co., 109 N.E. 880, 222 
Mass. 35. 


18. Connecticut Co. v. New York, 
etc., R. Co., 107 A. 646, 94 Conn. 13. 


[a] Covenant as creating inchoate 
lien.— A covenant by a street railroad 
company that indebtedness contract- 


ed by it shall participate in the se-, 


eurity of any mortgage thereafter 
given on equal terms with any other 
indebtedness thereby secured in effect 
creates an equitable charge or lien on 
all the property of the company, 
which, although inchoate from the 
start, is nevertheless real and bene- 
ficial and may be enforced, quite apart 
from the personal obligation of the 
company, Connecticut Co. v. New 
York, etc., R. Co., 107 A. 646, 94 Conn. 
mS yn) : 


19. See cases infra this note; and 


notes 20-38. 


[a] Construction of general words 
in mortgage of specific property.— 
Where a mortgage executed by a 
street railroad company does not pur- 
port to convey all the present and 
future property of the company, but 
specific property therein described, 
general words are to be read as ejus- 
dem generis with the accompanying 
Specific words, and property or rights 
of a different kind are not covered by 
the mortgage. Farmers’ Loan, etc., 
Co. v. Waterbury, 193 F. 44, 113 C.C.A. 
116, 


[b] Determination of question.— 
Where the question whether a surplus 
income fund of a street railroad com- 
pany is or is not included in a mort- 
gage of its property is in doubt, the 
matter should not be decided in any 
Summary manner, but all claimants 
and creditors should have notice and 
an opportunity to be heard. Union 
Trust Co. v. Forty-Second St., etc., 
Tis COsn th ors 0 Le 


[ce] Particular mortgages con- 
strued.—(1) A mortgage given by a 
street railroad company of certain 
lands, “together with the stable, and 
all other structures and improvements 
thereon; also the road bed... in- 
cluding all the ties, iron, side tracks, 
turn-tables, and other appurtenances 
belonging to or connected therewith, 
also all one-horse cars ... ; also the 
franchise of said company, with all 
the rights, privileges, and property 
pertaining thereto,’ does not include 
horses or harness, office furniture, 
feed, or stable machinery and utensils. 
Millard v. Burley, 13 N.W. 278, 13 Neb. 
259. See to same effect Millard v. 
Burley, 13 N.W. 279, 13 Neb. 261. (2) 
Rails, fishplates, and bolts purchased 
by a street railroad company for use 
on its road, but which have not been 
actually used, and stacked upon jand 
not within the company’s right of way 
are within the terms of a mortgage 
which includes all real and personal 
property of every kind and descrip- 
tion “used or intended to be used in 
connection with or for the purpose 
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The property. 


of said railroad.” Farmers’ L. & T. 
Co. v. San Diego St.-Car Co., 49 F. 
188. (3) A mortgage of all of a street 
railroad company’s property of every 
description covers the cash proceeds 
of a sale of part of- the mortgaged 
property. Stillwater v. Hudson Val- 
ley R. Co., 174 N.E. 306, 255 N.Y. 144. 
(4) The fact that a street railroad 
company’s mortgage of all its proper- 
ty and funds accruing to it under the 
provisions of a certain municipal ordi- 
nance expressly mentions the funds 
accruing under specified sections of 
Such ordinance does not prevent it 
from including funds accruing under 
another section of the ordinance, 
where one of the sections mentioned 
refers to the one not mentioned. Chi- 
cago v. Harris Trust, etc., Bank, 40 F. 
(2d) 612. (5) A mortgage by a street 
railroad company of certain funds 
which under the terms of a lease were 
payable to the mortgagor at the ex- 
piration of such lease does not include 
funds receivable under such lease 
which by its terms were due and pay- 
able immediately. Brooklyn Heights 
R. Co. v. Brooklyn City R. Co., 135 N. 
Yes 9905 0b 1 App Div.) 465.366) A: 
street railroad company’s mortgage 
conveying its road and all its “con- 
tracts, ... leaseholds, ...and_ oth- 
er rights and interests,” is broad 
enough to include sums due to the 
mortgagor company, as lessee of cer- 
tain lines, from the lessor thereof, to 
reimburse the former for money ex- 
pended by it in betterments under the 
terms of the lease. Farmers’ Loan, 
ete., Co. v. Metropolitan St. R. Co., 
181 F. 575. (7) Under a clause, ina 
mortgage executed by a street rail- 
road company formed by a reorganiza- 
tion committee which purchased the 
property of the old company at fore- 
closure sale, exempting from its pro- 
visions choses in action owned by the 
company at the date of the mortgage, 
Yrights acquired through the commit- 
tee, as representing bondholders and 
other creditors joining in the reorgan- 
ization, in the purchase money fund 
or other assets of the old company, 
under the plan of reorganization, are 
not included in the mortgage. Ameri- 
can Brake Shoe, etc., Co. v. New York 
R. Co., 277 F. 264- (8) ‘Under, a pro- 
vision of a street railroad company’s 
mortgage providing that upon deliv- 
ery to the trustee named therein of 
certain bonds of other companies the 
trustee. should authenticate and de- 
liver to the company bonds under the 
mortgage to the same amount, bonds 
of such other companies purchased by 
the mortgagor company but not de- 
livered to the trustee and for which 
no bonds under the mortgage have 
been authenticated or issued do not 
come under the mortgage. American 
Brake Shoe, ete., Co. v. New York R. 
Co., supra. (9) Securities purchased 
by a street railroad company to be 
deposited with certain state and mu- 
nicipal departments in lieu of cash, 
and which are reconvertible into cash 
at any time, do not pass under a 


, 
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conveyed by a mortgage executed by a street rail- 
road company depends primarily upon the terms of 
the instrument, as construed in accordance with the 
rules applicable to other railroad mortgages and 
mortgages generally.?® 


Fixtures and other property affixed to mortgaged 
realty of a street railroad company after the exe- 
cution of the mortgage become subject to its lien 

as and when attached to the land.?° 


After-acquired title.21 
street railroad company’s property contains cove- 


Where a mortgage of a 


mortgage by the company of all its 
property, since cash, as such, is not 
capable of being mortgaged but is a 
free asset, to be relied upon by gen- 
eral creditors; and, similarly, liber- 
ty bonds purchased by the company, 
and capable of being sold at any time, 
but retained in the treasury of the 
company in lieu of cash, are cash 
for all practical purposes and for the 
purposes of the mortgage. American 
Brake Shoe, etc., Co. v. New York R. 
Co., supra. (10) Uttder a mortgage 
requiring stock owned by the mort- 
gagor company in other companies 
which it controlled to be deposited 
with the mortgage trustee as addi- 
tional security, and providing that 


the controlled companies should in-. 


cur no indebtedness except to the 
mortgagor or for current operating 
expenses for a period not exceeding 
six months, and that all claims 
against the controlled companies then 
held or thereafter acquired by the 
mortgagor should be held by it in 
trust for the mortgage trustee and 
assigned to the latter on demand, any 
indebtedness of the controlled com- 
panies accruing, to the mortgagor 
company or its successor in interest, 
however incurred, for operating ex- 
penses or otherwise, is subject to such 
mortgage, and the mortgagor or its 
Successor in interest is not entitled 
to hold for its own use indebtedness 
incurred by a controlled company for 
operating expenses. Barber Asphalt 
Paving Co. v. Forty-Second St., ete., 
R. Co., 180 F. 648, 103 C.C.A. 614 [rev 
175 F. 154]. (11) Where a lease of a 
street railroad required the lessee to 
keep certain property insured against 
fire, for the benefit of the lessor, and 
provided that the proceeds of the 
policy in case of loss should be ap- 
plied to rebuilding, and subsequently 
a loss occurred and by agreement 
between the parties a portion of the 
insurance moneys were not immedi- 
ately applied to rebuilding but were 
held in a special fund, to be expended 
later for that purpose, such special 
fund could not be included in a fore- 
closure sale under a mortgage ex- 
ecuted by the lessee, covering the 
latter’s right under the lease, since 
the fund belonged to the lessor and 
the lessee’s interest was merely to 
see that it was properly applied to re- 
building. American Brake Shoe, ete., 
Co. v. New York R. Co., 5 F.(2d) 945 
[rev 291 F. 107]. 


Property conveyed by: 
Mortgages generally see Mortgages 
§§ 391-418. 


Railroad mortgages see Railroads §§ 
667-683. 


20. Federal Trust Co. v. Bristol 
County St. R. Co., 109 N.H. 880, 222 
Mass, 35. 


Fixtures annexed after execution 
of mortgage in general see Fixtures 
§ 117. 


21. Generally see Mortgages §§ 
$95, 396. 
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nants of general warranty, a title acquired by the 
mortgagor company after the execution of the mort- 
gage inures to the benefit of the mortgagee.?? 
After-acquired preperty.22 Subject to the general 
rules respecting the right to mortgage property to 


22. Federal Trust Co. v. Bristol 
County St. R. Co., 109 N.E. 880, 222 
Mass, 3 


23. Generally see Mortgages § 397; 
Railroads §§ 676-682. 


24. See Mortgages 
roads § 646. 


25. See cases infra this note; and 
notes 26-38. ' 


[a] After-acquired property gen- 
erally.—(1) The rights of a street 
railroad company under a contract 
to receive power from a power com- 
pany are subject to a mortgage, 
theretofore given by the street rail- 
road company, which by its terms 
applies to after-acquired property. 
Ithaca Trust Co. v. Ithaca Traction 
Corp., 162 N.E. 93, 248 N.Y. 322. (2) 
A street railroad company’s mort- 
gage of all of its line of railroad, 
rights of way, licenses, easements, 
etc., and all rights, privileges, and 
immunities then owned, held, or en- 
joyed by it or to be thereafter ac- 
quired, extends to and embraces a 
Subsequent extension of its tracks, 
which was contemplated at the time 
of executing the mortgage and for 
which it had surveyed and procured a 
right of way. Hinchman v. Point De- 
fiance R. Co., 44 P. 867, 14 Wash. 349. 


$156) Rail- 


(3) A mortgage of all the property’ 


of a street railroad company then 
owned or thereafter acquired, and of 
all franchises theretofore granted, 
and “any and all other franchises, 
rights and privileges which may be 
granted hereafter,’ embraces a tran- 
chise, subsequently granted to the 
company, to furnish and sell electrici- 
ty for power, there being nothing in 
such language of the mortgage to 
indicate that it was intended to in- 
clude only franchises for the opera- 
tion of street cars. Old Colony Trust 
Co. v. Tacoma, 219 F. 775 [aff 230 F. 
389, 144 C.C.A. 531]. (4) Under a 
mortgage executed by a street rail- 
road company conveying a leasehold 
interest, the mortgagee is not en- 
titled, under an after-acquired prop- 
erty clause, to cars acquired by the 
mortgagor company after the date 
of the mortgage, which cars under the 
terms of the lease were to be sur- 
rendered at its termination to the 
lessor, since the mortgagee is in no 
sense a purchaser for value with re- 
spect to such lease and has no more 
rights under the mortgage than the 
mortgagor company had, American 
Brake Shoe, ete., Co. v. New York R. 
Co., 293 F. 612 [mod on other grounds 
293 F. 683]. (5) Under a street rail- 
road company’s mortgage contain- 
ing an after-acquired property clause, 
materials and supplies subsequently 
purchased by the company are em- 
braced by the mortgage, although not 
yet put into use, and notwithstand- 
ing a general rule prevalent in the 
jurisdiction that a chattel mortgage 
of after-acquired property is inef- 
fectual as against creditors of the 
mortgagor, where such materials and 
supplies are of a character necessary 
and appropriate for street railroad 
purposes and are intended for use on 
the road for such purposes, being held 
in reserve for use as need arises in re- 
placements and in the operation of 
the road, and being renewed from 
time to time as those on hand are 
used up or put to use. American 
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tion to include 
and it has been 


Brake Shoe, etc., Co. v. New York R. 
Co., 277 F. 621. (6) A mortgage con- 
veying all the railroads, lands, build- 
ings, contracts, leaseholds, and oth- 
er rights and interests then owned 
by the mortgagor company, and con- 
veying also all additions subsequent- 
ly made upon or to any or all of “said 
railroads and property,’ is broad 
enough to include such claims -sub- 
sequently accruing to the mortgagor 
company against subsidiary com- 
panies as arise out of or are con- 
nected with the subject matter of 
leases and traffic agreements with 
such companies. Farmers’ Loan, etc., 
Co. v. Metropolitan St. R. Co., 181 F. 
575. (7) Where a street railroad com- 
pany contrasts with a construction 
company for the latter to furnish 
labor and materials and construct a 
railroad for the former, and after part 
of the work has been done and ma- 
terials are on the ground the street 
railroad company discovers that its 
franchise is invalid, so that the con- 
tract is terminated, the road as con- 
structed and the materials furnished 
become the property of the street 
railroad company upon full settle- 
ment being made with the construc- 
tion company, although the settle- 
ment agreement is silent on the point, 
and therefore such property and ma- 
terials pass under a mortgage, there- 
tofore executed by the street railroad 
company, covering after-acquired 
property. Haynes v. Kenosha St. R. 
Co., 119 N.W. 568, 121 N.W. 124, 139 
Wis. 227. (8) A statute authorizing 
the directors of a street railroad to 
borrow money upon the credit of the 
company and to mortgage or pledge 
the real or personal property of the 
company to secure any sums _ bor- 
rowed for the purposes thereof con- 
fers upon the company as large pow- 
ers to mortgage its ordinary after- 
acquired property as belong to a 
natural person. Kirkpatrick v. Corn- 
ron Mlectricy St. Ry. Co; .20Ontuy, 


[b] Property acquired for or 
adapted to use on or about road.— 
(1) Under a mortgage conveying all 
property and appurtenances which a 
street railroad company then owned 
or might thereafter acquire “for use, 
or adapted to use, on or about” its 
road, property is included which is a 
needful aid to the business of the 
company, in that it increases the 
profits or diminishes the losses of the 
business, although not indispensable 
to the use of the road for transporta- 
tion; and so pavilion grounds and im- 
provements thereon, subsequently ac- 
quired by the company for the pur- 
pose of increasing travel on the road 
and opened as a pleasure resort for 
the public, passes under such mort- 
gage. California Title Ins., ete., Co. 
v.-Pauly; 43 P. 586, 111 ‘Cali 122. (2) 
Parol evidence is admissible to show 
that after-acquired property was ac- 
quired for and adapted to use on or 
about the mortgagor company’s road, 
within the meaning of such a mort- 
gage provision. California Title Ins., 
ete., Co. v. Pauly, supra. 


[c] Property and rights connected 
with, or appurtenant to, mortgaged 
road.—Under a mortgage conveying 
all after-acquired property and rights 
“connected with or appurtenant to” 
the railroad of the mortgage com- 


m 


be acquired in the future,?* property acquired by 
a street railroad company after the execution of 
a mortgage becomes subject thereto when an inten- 


such property appears therein;?° 
held’ that, even in the absence of 


pany, leaseholds of other street rail- 
road, thereafter acquired by the com- 
pany, pass under the mortgage, ‘since 


rights thereunder are ‘connected 
with,’ if not strictly “appurtenant 
to,’ the mortgaged road.’ Guaranty 


Trust Co. v. Atlantic Coast Electric 
RCo, 138 FY SLT C.CrAL 4a: 


‘[d] Hquipment used or employed 
on mortgaged lines.—(1) A mortgage 
by a street railroad company of spe- 
cified lines of road and all equipment, 
whether then owned or thereafter ac- 
quired, used or employed upon the 
mortgaged lines, applies to rolling 
stock and other personal property 
Subsequently acquired by the mort- 
gagor company and used by it in the 
operation of the mortgaged lines and 
other lines acquired by the company 
after the execution of the mortgage: 
and forming a single and unified sys- 
tem. Guaranty Trust Co. v. Metro- 
politan St. R. Co., 166 F. 569 [mod on 
other grounds 177 F. 925, 101 C.C.A. 
205]... See Commercial Trust Co. v. 
Chattanooga R., ete., Co., 281 F. 856~ 
(applying the same rule to a com- 
pany which purchased the property 
of another street railroad company 
which had theretofore executed a 
mortgage covering after-acquired 
property). (2) A mortgage by a 
street railroad company of its road 
and of all after-acquired engines, ma- 
chines, tools, and equipment of every 
description used in operating the lines. 
covers machinery, transformers, 
Switchboards, etc., subsequently ac- 
quired by the company and installed 
in buildings on real estate also sub- 
sequently acquired and not subject 
to the mortgage, which are used in 
operating the mortgaged lines as part 
of a unified system including other 
lines as well, where such machinery 
and equipment are not fixtures and 
may be removed from the realty with- 
out detriment to the buildings in 
which they are installed; but wir- 
ing and switches in such buildings 
which are fixtures are not included 
within the mortgage. Guaranty 
Trust Co. v. Metropolitan St. R. Co., 
supra. (3)-Such a mortgage of prop- 
erty then or thereafter acquired by 
the company’ for use in connection 
with the mortgaged line does not, 
however, cover property subsequent- 
ly acquired by the mortgagor com- 
pany for use upon a different line of 
road from that to which the mort- 
gage applies. Hinchman vy. Point De- 


pene R. Co., 44 P. 867, 14 Wash. 
[e] Effect of reservation of title 


to property purchased by company.— 
A street railroad company’s mortgage 
of all its property then owned or 
thereafter acquired covers machinery, 
materials, and equipment purchased 
by and delivered to the company and 
installed in its power house or as 
part of its road, notwithstanding the 
contract under which such property 
was furnished stipulates that the 
title thereto shall not pass until it 
is fully paid for. Guaranty Trust Co. 
v. Galveston City R. Co., 107 F. 311, 
46 C.C.A. 305 [cert den 21 S.Ct. 925, 
181 U.S. 622, 45 L.Ed. 1032]; Phoenix 
Iron-Works Co. v. New York Security, 
etc., Co., 83 F. 757, 28 C.C.A. 76 [aff 
77 EF. 529]; Haynes v. Kenosha St. R. 
Co., 119 N.W. 568, 121 N.W. 124, 139: 
Wis. 227. See Westinghouse Electric 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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express provision, extensions constructed after the 
execution of a mortgage become subject thereto 
where the road cannot be operated without them.?¢ 
A mortgage on after-acquired property extends to 
and embraces not only property acquired by the 
mortgagor company within its capacity and powers 
existing at the time the mortgage is made, but 
also extensions made or additions acquired under 
authority granted after the execution of the mort- 
gage;*’ and it includes property acquired by the 
mortgagor company by merger into itself of an- 
other company or other companies, as well as prop- 
erty acquired merely by purchase.?8 Where the 
property of a street railroad company which has 
executed a mortgage covering after-acquired prop- 
erty is sold, property thereafter acquired by the 
purchaser, where not within the doctrine of acces- 
sion, is not subject to the mortgage,?® and so the 
mortgage does not embrace an extension afterward 
built by the purchaser under another and different 
charter ;°° but where the property is sold as a whole 
system, an extension, which the mortgagor compa- 
ny had authority under its charter to build, and 
which is afterward constructed by the purchaser as 
its suecessor in right, comes within the after-ac- 
quired property clause of the mortgage.?4 Where 
a street railroad company which has executed a 
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mortgage conveying after-acquired property subse- 
quently consolidates with another or other compa- 
nies,?* property acquired by the consolidated com- 
pany for the particular use or benefit of the line 
formerly belonging to the mortgagor is subject. to 
the lien of the mortgage,** as is property substitut- 
ed for that originally covered by the mortgage; 
but property owned by or acquired in the right of 
one of the other consolidating companies is not 
brought within or made subject to the mortgage 
by the consolidation,*® and property, not within the 
doctrine of accession,®® thereafter acquired by the 
consolidated company for its own use or benefit, or 
for the use or benefit of the consolidated system as 
a whole, is not within the mortgage,*’ except where 
its acquisition was actually within the contempla- 
tion of the parties to the mortgage at the time of 
its execution and an intention to include it appears.*® 


[§ 222] 3. Priorities*®—a. In General. Matters 
relating to priorities of mortgages of street railroad 
companies are governed by the rules applicable to 
other railroad mortgages and mortgages general- 
ly.4° <A statute authorizing the levy of an attach- 
ment upon the property of-a street railroad compa- 
ny for personal injuries as though such property 
had not been mortgaged gives such an attachment 


Mfg. Co. *v. Citizens’ St. R. Co., 68 
S.W. 4638, 465, 24 Ky.L. 334 (dictum, 
that “property added to the plant of 
a street railroad, and which becomes 
an essential and integral part of its 
road, passes under a mortgage previ- 
ously executed and recorded covering 
its entire property and road con- 
structed and to be constructed, al- 
though furnished under a contract by 
which the title was to remain in the 
seller until 'payment made’’). 


[f] Property purchased with pro- 
ceeds of subsequent mortgage.—(1) 
The fact that equipment purchased 
by a street railroad company is paid 
for with the proceeds of a junior 
mortgage on its property does not 
create a countervailing equity which 
will prevent the attachment to such 
equipment of the lien of a prior mort- 
gage covering after-acquired proper- 
ty; the case being distinguishable 
from one of acquiring property sub- 
ject to liens or equities which arise 
in the act of purchase or acquisition. 
Commercial Trust Co. v. Chattanooga 
R., etce., Co., 281 F. 856. (2) Lien of 
mortgage of after-acquired property 
as attaching subject to existing liens 
see Mortgages § 397 text and note 2, 
and §§ 445, 453. 


[g] Company owning no tangible 
property at date of mortgage.—lIt is 
not necessary, in order that after- 
acquired property may pass under a 
mortgage in terms covering it, that 
it shall be an accession to property 
owned by the company at the time of 
executing the mortgage; and so the 
fact that a company had no property 
except its franchise when it executed 
a mortgage conveying after-acquired 
property does not prevent property 
subsequently acquired from being in- 
cluded therein. Chalmers y. Little- 
field, 69 A, 100, 103 Me. 271. 


[h] Property taken into hands of 
receiver.—The mortgagee under a 
mortgage covering after-acquired 
property is not entitled to subject to 
the lien of his mortgage, in foreclo- 
sure proceedings, property theretofore 
sold by the receiver of the mort- 
gagor company in a suit brought by 
general creditors, and to which the 


rights of such creditors and of the 
purchasers at such sale have accord- 
ingly intervened, where the mort- 
gagee had not theretofore taken pos- 
session of such after-acquired prop- 
erty.. Federal Trust Co. v. Bristol 
County St. R. Co., 109 N.E. 880, 222 
Mass, 35. 


26. Front St. Cable R. Co. v. Drake, 
84 FB, 257. 


27. Ithaca Trust Co. v. Ithaca 
Traction Corp., 162 N.E. 938, 248 N.Y. 
322. But see Commercial Trust Co. 
v. Chattanooga R., etce., Co., 281 F. 
856 (contrary dictum). 


28. Ithaca Trust Co. v. Ithaca 
een Corp., 162 N.E. 93, 248 N.Y. 


29. Commercial Trust Co. v. Chat- 
tanooga R., etc., Co., 281 F. 856; Itha- 
ca Trust Co. v. Ithaca Traction Corp., 
162.N.E. 93, 248 N.Y. 322. 


[a] Thus, where a street railroad 
company mortgaged its property then 
owned or thereafter acquired, the 
mortgage covering a contract by the 
street railroad company to be fur- 
nished power by a power company, 
and thereafter the street railroad and 
its equipment were purchased by a 
traction company, and still later the 
traction company purchased the plant 
and rights of the power company, 
such power plant and rights, or the 
proceeds received by the traction 
company from a subsequent sale 
thereof, were not subject to the mort- 
gage executed by the street railroad 
company. Ithaca Trust Co. v. Ithaca 
pe a Corp., 162 N.E. 98, 248 N.Y. 
322. 


[b] Assumption of mortgage by 
purchaser does not enlarge the lien 
of the mortgage, so as to make it 
embrace, as after-acquired property, 
lines subsequently constructed by the 
purchasing company, but merely im- 
poses a personal liability on the lat- 
ter.. Commercial Trust Co. v. Chat- 
tanooga R., etc., Co., 281 F. 856. 


Doctrine of accession in general see 
Chattel Mortgages § 170. 


30. Commercial Trust Co. v. Chat- 


tanooga R., etc., Co., 281 F. 856. 


31. Commercial Trust Co. v. Chat- 
tanooga R., etc., Co., supra. 


[a] Even though purchaser pro- 
cures new franchise and builds an ex- 
tension under it, such extension is 
within a mortgage covering after- 
acquired property where the mort- 
gagor company had power under its 
charter to construct such extension. 
Commercial Trust Co. v. Chattanooga 
R., ete., Co., 281 F. 856. . 


32. Consolidation of street railroad 
companies see supra §§ 215-217. 


33. Guaranty Trust Co. v. New 
York, etc., R. Co., 170 N.E. 887, 253 
N.Y. 190 [appeal dism 51 S.Ct. 86, 282 
U.S. 803, 75 L.Ed. 722]. 


34. Citizens’ Savings, etc., Co. v. 
Cincinnati, etc., Traction Co., 140 N.E. 
380, 106 OhioSt. 577 [mod 16 Ohio 
App. 161]. 


35. Commercial Trust Co. v. Chat- 
tanooga R., etc., Co., 281 F. 856; Citi- 
zens’ Savings, etc., Co. v. Dayton 
Traction Co., 16 OhioApp. 161 [mod 
on other grounds 140 N.H. 380, 106 
OhioSt. 577]. 


86. Doctrine of accession in gen- 
eral see Chattel Mortgages § 170. 


37. Guaranty Trust Co. v. New 
York, ete., R. Co., 170 N.E. 887, 253 N. 
Y. 190 [appeal dism 51 S.Ct. 86, 282 
U.S. 803, 75 L.Ed. 722]. 


38. Citizens’ Savings, ete., Co. v. 
Cincinnati, ete., Traction Co., 140 N.E. 
oat 106 OhioSt. 577 [mod 16 OhioApp. 


39. Priorities as between mortgage 
debt and operating expenses of com- 
pany in receiver’s hands incurred: 
Before receivership see Receivers §§ 

449-485, 

During conduct of receivership see 

Receivers §§ 429, 444. 

40. See cases infra note 41; 
infra § 223. 

Priorities of mortgages: 

In general see Mortgages §§ 444-473. 


Railroad mortgages see Railroads §§ 
711-726. 


and 
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priority over a mortgage theretofore executed.** 


[§ 223] b. Taxes and Assessments.*? A mort- 
gage executed by a street railroad company upon its 
property to secure the payment of bonds issued for 
the purpose of constructing and equipping the mort- 
gagor’s lines of railroad has been held to be a lien 
upon the property of the street railroad company 
described therein as against all special assessments 
for paving the streets,4® except such as are assessed 
for paving already done, or as were in contempla- 
tion at the time the mortgage was recorded.** One 
who at the request of a street railroad company pays 
taxes on its mortgaged property does not have a 
lien on the property superior to the mortgage, al- 
though the company agrees that he shall have.*° 


[§ 224] 4. Rights and Liabilities of Parties.*® 
The rights and liabilities of the parties to a mort- 
gage of street railroad property are governed by 
the rules applicable to other railroad mortgages and 
mortgages generally.47 Two or more mortgages ex- 
ecuted by a street railroad company must, in deter- 
mining the rights of the parties, be considered to- 
gether in the light of the surrounding circum- 
stances.*§ 

Protection and enforcement of security. In gen- 
eral, a street railroad company which has mortgaged 
its property is nevertheless free to deal with such 
property according to its own views of its own in- 
terests, subject to the terms of the mortgage, and 
provided it does not materially impair the value 
of the security.*® The mortgagee is entitled to re- 
lief against any impairment of the security;°° but 
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unless otherwise expressly provided by the mortgage 
the mortgagee obtains no right to require the mort- 
gagor company or any subsequent owner of. the 
mortgaged property to improve it® or to manage 
it in any particular“way.*? . 


Right to income. Under a provision of a mortgage 
giving the mortgagor company, until default, the 
right to the income from the mortgaged property, 
interest on indebtedness owing to the company be- 
longs to it.53 

Segregation of property and apportionment of in- 
debtedness. It has been held that where part of 
the lines of a street railroad company are sold by 
it to the municipality, after the expiration of the 
company’s franchise to operate such lines and a 
refusal to renew it, a court of equity is justified in 
apportioning a mortgage indebtedness on the whole 
system between the lines so sold and those retained 
by the company.** 

Time for payment; postponement. A provision 
in the franchise of a street railroad company for the 
payment to it of a specified sum, if earned, and for 
the cumulation of deficits in such payments, does 
not by implication make interest on mortgage in- 
debtedness of the company payable only if the in- 
come of the company under the franchise is sufficient 
to pay it, or authorize the deferment of interest pay- 
ments if the amount thereof is not earned. <A cov- 
enant to pay on a specified date does not impliedly 
preclude the parties from agreeing upon a postpone- 
ment of the maturity of the mortgage indebted- 
ness,°® and such a postponement, had by agreement, 


[§§ 293-224 


41. Westinghouse Electric Mfg. 
Co. v. Montpelier Traction, etc., Co., 
126 A. 594, 98 Vt. 130. 


fa] Charter provision subjecting 
company to duties and obligations im- 
posed by statute.—A provision in the 
charter of a street railroad company 
imposing upon it all the statutory du- 
ties and obligations of railroad com- 
panies is sufficient notice to mortga- 
gees of its street railroad that their 
security is subject to the lien created 
by a statute providing that an attach- 
ment may be levied upon the property 
of a railroad company for personal 
injuries as though such property had 
not been mortgaged. Westinghouse 
Hlectric Mfg. Co. v. Montpelier Trac- 
tion, etc., Co., 126 A. 594, 98 Vt. 130. 


42. Priorities as between mortgag- 


‘es and taxes or assessments in gener- 


al see Mortgages § 461; Taxation [37 
Cye 1145]. 


43. Lincoln v. Lincoln St. R. Co., 
93 N.W. 766, 67 Neb. 469. 


44. Cambria Iron Co. v. Union 
Trust Co., 55 N.E. 745, 56 N.E. 665, 
154 Ind. 291, 48 L.R.A. 41; Lincoln v. 
Lincoln St. R. Co., 98 N.W. 766, 67 
Neb. 469. 


45. Mersick v. Hartford, etce., 
Horse R. Co., 55 A. 664, 76 Conn. 11, 
100 Am.S.R. 977. 


46. Rights of holders of bonds is- 
sues, under mortgage see.supra § 218. 
47. See cases infra notes 48-60. 


Rights and liabilities of parties to 
mortgages: 


In general see Mortgages §§ 564-652. 


Railroad mortgages see Railroads §§ 
691-709. 


48. Commonwealth L. Ins. Co. v. 


. Louisville R. Co., 29 S.W.(2d) 352, 234 


Ky. 802. 


49. New England Engineering Co. 
v. Oakwood St. R. Co., 71 F. 52; Fi- 
delity Trust Co. v. Hoboken, etc., R. 
Co., 63. A. 273, 71 N.J.Eq. 14. 


50. Fidelity Trust Co. v. Hoboken, 
etc., sr. CO.,. Suprar 


[a] Lease of property to competi- 
tor.— Where the owner of land subject 
to a mortgage, including the plant 
and franchises of a street railroad 
company which land is necessary for 
the profitable use of the company in 
its business, leases portions of the 
tract to another company which pro- 
poses to use it in part for traffic, com- 
peting with that of the street railroad 
company, a case of threatened injury 
and deterioration of the mortgaged 
premises is presented, which justifies 
the granting of relief to the moartga- 
gee. Fidelity Trust Co. v. Hoboken, 
etc, Ri, Co, fod vAS: 275, Ul ING tude a. 


51. Fidelity Trust Co. v. Hoboken, 
ete.,; ReiCo;csuprar 


52. Fidelity Trust Co. v. Hoboken, 
etc., R. Co., supra. 


[a] Action precluding expansion 
or improvement.—A mortgagee of 
street railroad property accepts the 
security as it is when the mortgage 
is made, and so has no ground of com- 
plaint where the mortgagor afterward 
leases a part of the mortgaged land, 
not used for street railroad purposes, 
although it appears probable that 
such land would shortly be necessary 
or desirable for expansion and im- 
provement of the company’s terminal 
facilities, and the lease will prevent 
the making thereof. Fidelity Trust 
Co. v. Hoboken, ete., R. Co., 68 A, 273, 
71 N.J.Eq. 14. 


53. Barber Asphalt Paving Co. v. 
Forty-Second St., ete., R. Co., 180 F. 


/ 
648, 103 C.C.A. 614 [rev 175 F. 154]. 


[a] Although debt is represented 
by note payable to trustee and held 
in pledge by the trustee under the 
terms of the mortgage, interest there- 
on belongs to the mortgagor or its 
Successor in interest where the in- 
debtedness is in fact to the mortga- 
gor. Barber Asphalt Paving Co. v. 
Forty-Second St., ete., R. Co., 180 F. 
648, 103 C.C.A. 614 [rev 175 F. 154]. 


54. Detroit v. Detroit United R., 
197 N.W. 697, 226 Mich. 354. 


[a] Provision of mortgage for sale 
of unnecessary property by the mort- 
gagor company does nat refer to or 
authorize the sale of an entire part 
of the system, in view of further pro- 
visions for the application of the net 
proceeds of such sales to the acqui- 
sition of additional realty, equipment, 
etc., and so does not deprive a court 
of equity of jurisdiction so to appor- 
tion the bonded indebtedness in the 
exigency which arises by reason of 
the sale to the city. Detroit v. Detroit 
Daleed R., 197 N.W. 697, 226 Mich. 
oy . 


[b] Authority of trustee to rep- 
resent bondholders in suit.—The trus- 


tee under a mortgage of a street rail-. 


road is without authority to repre- 
sent the bondholders in a suit to ap- 
portion the bonded indebtedness be- 
tween the lines sold to the municipal- 
ity and those retained by the com- 
pany. Detroit v. Detroit United R., 
197 N.W. 697, 226 Mich. 354, 


_55. Kansas City v. Missouri Pub- 
lic Service Commn., 210 S.W. 381, 276 
Mo. 539 [error dism 40 S.Ct. 54, 250 
U.S. 652, 63 L.Ed. 1190]. 


56. Commonwealth L. Ins, Co. v. 
A de Ad R. Co.,-29 S.W.(2d) 352, 234 
y. 4 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is not a default on the part. of the company.*? 


Release of property from lien of mortgage. Un- 
der a provision in a street railroad company’s mort- 
gage that the trustee shall release realty from the 
lien thereof upon the substitution of property of 
equal value therefor, the trustee may be compelled 
to release property when the terms of such provi- 
and the property to be 
substituted for realty released under such a provi- 


sion are complied with; 


sion need not be realty.’ 


Personal liability for debt; exhaustion of securi- 
ty. The effect of a provision in a street railroad 
company’s mortgage that the mortgagor shall be 
lable in personam for the mortgage debt, and that 
any deficiency after exhausting the security may be 


enforced against the company, is 


57. Commonwealth L. Ins. Co. v. 
Louisville R. Co., supra. 


[a] Trustee may. therefore con- 
sent toe postponement, provided its 
freedom of action in case @ default 
shall occur is not impaired by the 
agreement. Commonwealth L, Ins. 
Co. v. Louisville R. Co., 29 S.W.(2d) 
552, 234 Ky. 802; Brooklyn City R. 
Co. v. Kings County Trust Co., 212 N. 
Y.S. 343, 214 App.Div. 506. 


58. Brooklyn City R. Co. v. Kings 
County Trust Co., supra. 


59. Pennsylvania Steel Co. v. New 
York City R. Co., 189 F. 661 [mod on 
other grounds 198 F. 721, 117 C.C.A. 
pee and aff 204 F. 513, 122 C.C.A. 


60. Commercial Trust Co. v. Chat- 
tanooga R., etc., Co., 281 F. 856. 


61. Receivership see infra § 226. 


62. Foreclosure of railroad mort- 
goues in general see Railroads §§ 753- 
8 


63. Foreclosure of mortgages: 
Generally see Mortgages §§ 1003-1119. 


By: 


Action or suit see Mortgages §§ 
1504-2065. 


Entry and possession see Mortgages 
§§ 1200-1328. 


Exercise of power of sale see Mort- 
gages §§ 1341-1503. 


Publication or service of notice see 
Mortgages §§ 1329-1340. 


Redemption from _ foreclosure 
Mortgages §§ 2066-2299. 


64. See cases infra this note. 
[a] Right of first mortgagee as 


see 


affected by rights of junior creditors 


and stockholders.—The holders of se- 
ecurities of a street railroad company 
secured by a first mortgage on its 
property have, in general, a right to 
insist upon the foreclosure of their 
lien, the sale of the property, and the 
application of the proceeds to the pay- 
ment of their securities, leaving the 
holders of junior securities, unsecured 
creditors, and stockholders to pro- 
tect themselves as best they can. 
New York Trust Co. v. Continental. 
ete., Trust, etc., Bank, 26 F.(2d) 872 
[cert den 49 S.Ct. 80, 278 U.S. 644, 73 
L.Ed. 558]. 


[b] Right of trustees and bond- 
holders.—(1) Primarily, it is left to 
the discretion of the trustee to de- 
termine whether proceedings for fore- 
closure shall or shall not be institut- 
ed. New York Security, ete., Co. v. 
Lincoln St. R Co., 74 F. 67 [aff 77 F. 
525]. (2) If the requisite number of 
bondholders direct the trustee to in- 
stitute proceedings, then it becomes 
its duty so to do. If not so directed, 
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to require a re- 


then it is left to the discretion of the 
trustee to determine whether the in- 
terests of the parties demand such 
action on its part. In either event, 
the right and power to act, by the in- 
stitution of foreclosure proceedings, 
exists in the trustee whenever the de- 
fault on the part of the mortgagor 
is such that a right to a bill of fore- 
closure exists against it. New York 
Security, etc., Co. v. Lincoln St. R. 
Co., supra. (3) The holder of any one 
of a series of bonds secured by a 
mortgage made to trustees may, on 
refusal of the trustees so to do, main- 
tain a suit for the foreclosure of the 
mortgage, for default in the payment 
of interest. McFadden v. May’s Land- 
ing, etc., R. Co., 22 A. 932, 49 N.J.Eq. 
176. (4) Where by the terms of a 
mortgage the trustee is required to 
initiate proceedings for foreclosure 
when requested so to do by a major- 
ity in amount of the bondholders, and 
has brought proceedings upon such a 
request, another bondholder is with- 
out right to object to the suit without 
showing affirmatively that some right 
of his will be injured. Real Estate 
Land Title, ete., Co. v. West Chester 
St. R. Co. 149 A. 84, 299 Pa.76.. (5) 
Limitations on the right of the trus- 
tee to foreclose should be strictly con- 
strued.. South St. Louis R. Co. v. 
Plate, 5 S.W. 199, 92 Mo, 614. 
York Security, etc., Co. v. Lincoln St. 
R.-Co., 77 F. 525 [aff 74 F. 67]. 


[ec] Waiver by company of condi- 
tion requiring six months’ default.— 
A waiver of a condition of a mortgage, 
requiring six months’ default before 
foreclosure, by the company is not of 
itself a fraud on the stockholders. 
Chicago, etc., Rapid Transit Co. v. 
Northern Trust Co., 90 Ill.App. 460 
[aff.63 N.E. 136, 195 Ill. 288]. 


[d] Estoppel.—The fact that, at 
the time of the merger of two street 
railroad companies, the bondholders 
of the one insisted upon a reduction 
of the bonded indebtedness of the oth- 
er, or that such bondholders consented 
to or acquiesced in changes looking 
toward the physical merger and con- 
solidation of the respective properties, 
does not estop the trustee represent- 
ing such bondholders from foreclos- 
ing the mortgage under which such 
bonds were issued. Columbia, etce., 
Blectric Co. v. North Branch Transit 
Co., 102 A. 214, 258 Pa. 447. 


[e] Consent of public utility com- 
mission.—(1) A statute requiring the 
consent of the state public utility 
commission to any sale, assignment, 
or transfer of its property by a pub- 
lic service company does not make 
such consent necessary to the insti- 
tution of foreclosure proceedings by 
the trustee under a mortgage of a 
street railroad. Philadelphia Trust 
Co. v. Northumberland County Trac- 


[§ 225] 5. Foreclosure.®1 
the foreclosure of other railroad mortgages*? and 
mortgages generally®® are applicable to mortgages 
of street railroads, as to the right to foreclose,** 
jurisdiction of a suit to foreclose,®*® intervention,®® 
defenses,®’ the form, contents, and effect of the de- 
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sort first to the security, and to limit the personal 
liability of the company to any deficiency remaining 
after the security has been exhausted.®® 
been held that unless the trustee under a street 
railroad company’s mortgage securing its bonds is 
expressly authorized by the provisions thereof tv 
enforce the obligation of a successor company which 
has assumed the mortgage, the right of action for. 
such enforcement is vested in the 


It has 


bondholders 


The rules relating te 


tion Co., 101 A. 970, 258 Pa. 152. (2) 
Consent of commissien to sale or 
transfer of public utility property in 
general see Public Utilities § 96. 


65. See cases infra this note. 


[a] In Maine, under Rev. St. c¢ 
52 § 59, conferring on the Supreme ju- 
dicial court jurisdiction, as in equity, 
of all matters in dispute arising under 
the preceding sections of that chap- 
ter relating to trustees, mortgages, 
and redemption and foreclosure of 
mortgages of railroads, that court is 
authorized to take jurisdiction of a 
bill for the foreclosure of a mortgage 
of a Street railroad and to appoint a 
receiver. Chalmers v. Littlefield, 69 
A. 100, 103 Me. 271. 


66. See cases infra this note. 


[a] Showing right to intervene.— 
A petitioner for right to intervene in 
a suit to foreclose a street railroad 
mortgage must show how his right 
affects the right or obligation of the 
trustee to foreclose or how any right 
of his will be injured thereby. Real 
Estate Land Title, etc., Co. v. West 
Getee St. R. Co., 149 A. 84, 299 Pa. 


[b] Intervention by city to en- 
force compliance with condition of 
franchise.—W here the franchise 
granted to a street railroad company 
requires it to pave between and along 
its tracks whenever any street upon 
which its road is operated may be 
paved, the city may intervene in a 
suit brought to foreclose a mortgage 
subsequently executed, and which is 
accordingly subject to the terms of 
the franchise, to enforce the condi- 
tion, the case not being one of as- 
sessment of benefits, but the enforce- 
ment of a contract right. Faller v. 
Boisot, 249 F. 198, 161 C.C.A. 229 [aff 
244 F. 838]. 


67. See cases infra this note. 


[a] Stockholders, or holders of 
participation certificates representing 
stock deposited in trust, intervening 
in a suit for the foreclosure of a 
street railroad mortgage, are not con- 
cerned with the question of preced- 
ence of rank of Hens, since all debts, 
secured or unsecured, are superior to 
stock interests, but may ‘be permitted 
to establish, if they can, that the 
mortgage is no lien on the company’s 
property and that the bonds issued 
thereunder secure no indebtedness 
against it. In re Babcock, 26 F.(2d) 
153 [cert den 49 S.Ct. 20, 278 U.S. 615, 
73 L.Ed, 539]. 


[b] Collateral matters.—Rights of 
a street railroad company against a 
construction company which had be- 
come insolvent and was unable to 
complete its contract for the con- 
struction of the road cannot be in- 
terposed by the street railroad com- 
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cree,*® the foreclosure sale,*® as well as to the dis- | position of the 


pany against the holders of bonds is- 
sued to the construction company in 
payment for the construction work. 
Wells v. Northern Trust Co., 63 N.E. 
136, 195 Ill. 288 [aff 90 Ill.App. 460]. 


68. See cases infra this note. 


[a] Description of property to be 
sold.—A decree directing the sale of 
all the property described in the 
mortgage sufficiently identifies and 
describes the property to be sold. 
Provident Life, etc., Co. v. Camden, 
one FCom U7 th 854; L0l CsCl. 


[b] Inclusion of nontransferable 
franchise.—W here the ordinance 
granting a franchise to a street rail- 
road company restricts such franchise 
to such company, the inclusion of the 
franchise and the rights thereunder 
in a decree of foreclosure of a mort- 
gage executed by the company, if 
erroneous, is harmless. Wells v. 
Northern Trust Co., 63 N.E. 136, 195 
Ill. 288 [aff 90 Ill.App. 460]. 


[ec] Upset price.—Whether or not 
an upset price, or minimum bid to be 
received and entertained, shall be 
fixed in a decree of foreclosure direct- 
ing the sale of street railroad property 
is largely within the discretion of the 
court, at least where there are no 
receivers’ certificates or outstanding 
prior liens which require protection. 
Provident Life, etc., Co. v. Camden, 
eter CO Lae. sb4, LOL CC Ay 168. 


{a] Fixing time for redemption.— 
The failure of a decree for the fore- 
closure of a street railroad mortgage 
to fix the time within which the 
mortgagor might redeem is immate- 
rial, the mortgagor having a right to 
redeem at any time before consum- 
mation of the sale. Provident Life, 
ete., Co. v. Camden, ete., R. Co., 177 F. 
854, 101 C.C.A. 68. 6 


[e] Reservation of right to impose 
liens after sale.—In a suit to fore- 
close a street railroad mortgage, 
where there are obligations which 
must be paid out of the property if 
other means of payment fail, and it 
is not possible to adjust them before 
sale, the decree of foreclosure should 
reserve to the court the right to im- 
pose liens on the property sold for 
the amount of such obligations after 
the adjustment thereof, with power to 
retake the property if the purchaser 
or subsequent owner fails to pay the 
amount when adjusted. ‘Guaranty 
Trust Co. v. Metropolitan St. R. Co., 
166 F. 569 [mod on other grounds 177 
F. 925, 101 C.C.A. 205]. See Morton 
Trust Co. v. Metropolitan St. R. Co., 
170 F. 336 (applying the rule). 


{f] Effect on lessor not party to 
suit.—W here the lessor of property to 
a street railroad company is not a 
party to a suit for the foreclosure of 
a mortgage executed by such com- 
pany, he is not bound by the decree 
entered therein. American Brake 
Shoe, etc., Co. v. New York R. Co., 
293 F. 612 [mod on other grounds 293 
F. 633). 


69. See cases infra this note. 


[a] Advertisement of sale.—A 
provision in a street railroad mort- 
gage as to the mode of advertising a 
sale of the mortgaged property by the 
trustee, to be made in certain circum- 
stances specified by the mortgage, has 
no application to a judicial sale at 
foreclosure. Provident Life, ete., Co. 
v. Camden, etc., R. Co., 177 F. 854, 101 
CnC Ar OSs 


[b] Requiring deposit by bidders. 
—A requirement that prospective bid- 
ders at a foreclosure sale of street 
railroad property deposit a specified 
sum in advance of the sale rests large- 
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ly in the discretion of the court, and 
in the absence of any apparent abuse 
such discretion will not be disturbed. 
Provident Life, ete., Co. v. Camden, 
etes, R: Co.,. 177 F. 854,101 CiCAL 68. 


[ec] Sale of property in entirety or 
separate parts.—(1) On foreclosure of 
a mortgage covering a street railroad 
system, the public interests are to be 
taken into account, and, so far as pos- 
sible, the road should be preserved 
as a going concern; and so the prop- 
erty and plant should be offered and 
sold in its entirety, as a unitary sys- 
tem, and not in separate parts or par- 
cels. Guaranty Trust Co. v. Meine: 
politan St. Ry. Co., 168 F. 937 [appeal 
den 171 F. 1014, and mod on other 
grounds 177 F. 925, 101 C.C.A. 205). 
(2) Unless the contrary appears, it 
will be presumed that the entire plant 
of a mortgaged street railroad, em- 
bracing the company’s real and per- 
sonal estate and franchises, cannot be 
separated and a part thereof sold, 
without material injury to the value 
of each part, and hence on foreclosure 
the entire plant must be sold. Mc- 
Fadden v. May’s Landing, etc., R. Co., 
22 A. 932, 49 N.J.Eqg. 176. (3) Where, 
however, the property is divisible 
without material injury to the securi- 
ty, only so much thereof as is neces- 
sary to satisfy the amount due should 
be sold in proceedings to foreclose 
for unpaid interest, where the prin- 
cipal is not yet due. McFadden vy. 
May’s Landing, ete., R. Co., supra. 
(4) Where a street railroad system is 
ordered sold in two parts, and no bids 
are received for the first part offered 
for the reason that it is believed the 


part offered for sale cannot success- 


fully be operated except as a unitary 
system with the other pea itis 
proper to adjourn the sale of the first 
portion to the date fixed for the sale 
of the second portion, so that bidders 
may, at practically the same time and 
place, acquire the whole system. 
Morton Trust Co. v. Metropolitan St. 
Rig Coy lt 900, 


[d] Sale subject to, or free from, 
duty to operate.—(1) Where a street 
railroad has become insolvent as a re- 
sult of inability to operate its road 
so as to pay the costs of operation, 
and a mortgage of its property is 
foreclosed, the court has jurisdiction 
to order or permit the sale of the 
property free of the burden of oper- 
ation, or with the right to dismantle 
and remove the property, since the 
property could not be sold, and the 
mortgagee would be unable to realize 
his security, if the road could not be 
operated except at a loss and the 
purchaser would be compelled to op- 
erate it. Gilchrist v. Waycross St., 
etc., R. Co., 246 -F. 952. See to same 
effect New York Trust Co. v. Ports- 
mouth; sete. Pst. UR. “Cou” 1922s tee 
Potter Matlock Trust Co. v. Warren 
County, 207 S.W. 709, 182 Ky. 840. 
(2) A contract between a street rail- 
road company and the owner of land 
for the operation of the road across 
such land, for the benefit thereof, is 
a mere personal contract, and creates 
no easement in the company’s proper- 
ty, and so does not prevent the court 
from directing its sale on foreclosure 
free of the burden of operation. Gil- 
christ v. Waycross Street, ete., R. Co., 
supra. (3) Where the court is not 
satisfied, however, in proceedings to 
foreclose a street railroad mortgage, 
that the road cannot be operated with- 
out loss, it should be required to be 
offered aS a going concern with an 
obligation on the part of the purchas- 
er to continue its operation. Potter 
Matlock Trust Co. v. Warren County, 
supra. (4) Duty to operate street 
railroad in general see infra § 259. 
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proceeds,7° and to the property” 


[e] Sale subject to rights of city 


under franchise.—(1) Where the fran- 
chise under which a street railroad 
company operated its road provided 
that upon failure of the company to 
comply with any of the provisions of 
the franchise it might be forfeited by 
the city, and that upon termination 
of the franchise for any cause the 
tracks and equipment of the company 
within the public streets should be- 
come the property of the city without 
cost, the city cannot be allowed, 
where it is not a party to a suit to 
foreclose a mortgage of the street 
railroad, to take summary posses- 
sion of the property in the public 
streets on the ground that the fran- 
chise has been forfeited and such 
property belongs to the city, but the 
property must be sold subject to all 
rights of the city therein. Citizens’ 
Savings, etc., Co. v. New York, etc., 
Traction Co., 278 F. 546. (2) Where 
a street railroad company’s franchise 
authorizes the city or a licensee des- 
ignated by it to purchase the street 
railroad, a decree of foreclosure speci- 
fying that is entered without preju- 
dice to such right of the city or its 
licensee, and reserving to the court 
jurisdiction to determine all ques- 
tions arising in caSe such a purchase 
or offer to purchase is made, suffi- 
ciently enables the court fully to pro- 
tect the city and its licensee with re- 
spect to all rights that either may 
have under the franchise. Chicago 
peed Trust, etc., Bank, 40 F.(2d) 


[f] Value of property and ade- 
quacy of price.—(1) The value of the 
property of a street railroad company 
as fixed or determined for rate-mak- 
ing purposes is no proper evidence 
of or criterion for determining its 
actual value when sold under fore- 
closure. New York Trust Co. v. Con- 
tinental, ete., Trust, etc., Bank, 26 F. 
(2d) 872 [certiorari den 49 S.Ct. 80, 
278 U.S. 644, 73 L.Ed. 558]. (2) Value 
of public utility property for rate 
making purposes in general see Pub- 
lic Utilities §§ 29-48. 


[2] Setting aside sale.—Inade- 
quacy of price alone is not a ground 
to set aside a judicial sale in pro- 
ceedings for the foreclosure of a 
street railroad mortgage, unless the 
inadequacy is so great as to shock 
the conscience and excite the suspi- 
cion of the court. | Fidelity Trust, 
etc., Co. v. Mobile St. R. Co., 54 F. 26. 


[h] Payment of purchase price.— 
(1) Althpugh a decree of foreciosure 
of a street railroad mortgage author- 
izes the purchaser at foreclosure sale 
to make payment for the property by 
turning over bonds to the amount 
thereof, he should be required to pay 
cash to the extent of surplus income 
of the mortgagor company included 
in the sale, especially where question 
is raised as to whether such surplus 
income is covered by the mortgage. 
Union Trust Co. v. Forty-Second St., 
etc.,’ R. Co, 179 Fy 98i. (2) “Thertace 
that such surplus income fund has 
been transformed into cars and equip- 
ment for the road by the receiver ap- 
pointed pending foreclosure proceed- 
ings does not change its character, 
and it should be retransformed into 
cash, by requiring the purchaser at 
the foreclosure sale to pay cash for 
such cars, in order that such fund 
may be paid over to the creditors en- 
titled to share in it. Union Trust Co. 
v. Forty-Second St., ete., R. Co., su- 
pra. 


70. See case infra this note. 


[a] Segregation of funds.—Where 
the question whether particular prop- 
erty is included in a mortgage is in 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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conveyed,’! the rights and liabilities of the pur- 


chaser,‘? and redemption.7? 


[§ 226] D. Receivers. The general rules relating 


to other railroad receivers’* and 


doubt, and such property is sold, the 
proceeds thereof should be segregated 
from the other proceeds of sale and 
held as a separate fund until it may 
be determined to whom it should be 
distributed. Union Trust Co. v. For- 
ty-Second St., etc., R- Co., 179 F. 981. 


{b] Determination of rights of 
claimants.—Where a decree of fore- 
closure of a street railroad mortgage 
provides for the distribution of the 
proceeds of sale among all creditors, 
claimants, and other persons interest- 
ed therein in accordance with their 
respective rights and priorities, to 
be determined by the court upon no- 
tice to the respective parties, a claim 
against such proceeds will not be 
tried out separately but will be left 
to be determined in a single proceed- 
ing against the consolidated fund cre- 
ated by the decree. Pennsylvania 
SRS v. New York City R. Co., 179 


71. See case infra this note. 


[a] Contract right to cross rail- 
road tracks.—A commissioner’s deed 
conveying to the purchaser at fore- 
closure sale under a street railroad 
mortgage conveying the mortgagor’s 
rights of way, privileges, rights, ap- 
pendages, and appurtenances, includes 
a contract right to operate the street 
railroad across the tracks of a steam 
railroad, although such right is not 
specifically mentioned therein; but 
the right so acquired by the purchas- 
er is no broader than that held by 
the mortgagor and must be exercised, 
if at all, subject to the terms and 
conditions of the contract. lLouis- 
ville, ete., R. Co. v. Central Kentucky 
Traction Co., 144 S.W. 739, f47 Ky. 
513, Ann.Cas.1915A 857. 


72. See cases infra this note. 


[a] As measured by decree.—(1) 
The rights of the purchaser of street 
railroad property at foreclosure sale 
are measured primarily by the decree 
entered. Pennsylvania Steel Co. v. 
New York City R. Co., 198 F. 772, 117 
C.C.A. 554 [aff 194 F. 546]. (2) Thus, 
where the decree of foreclosure pro- 
vides that as a part of the considera- 
tion for the property purchased, and 
in addition to the amount bid, the 
purchaser shall assume liability for 
all claims in tort arising during the 
period of operation of the street rail- 
road by the receivers appointed in 
the foreclosure suit, and not paid or 
discharged at the time of the sale, the 
purchaser is put under an absolute ob- 
ligation to pay all such claims. Penn- 
sylvania Steel Co. v. New York City 


é 


Co., supra. (3) Where a decree 
of foreclosure provides that the 
purchaser of .the street railroad 


property shall assume all pending, 
uncompleted, and not fully execut- 
ed contracts of the receivers, but 
shall not’ be personally liable for 
any unpaid indebtedness of the re- 
ceivers, the purchaser is not liable 
for payments which should have been 
but were not made by the receivers, 
under a contract, at a time prior to 
the entry of the foreclosure decree, 
since if such sums were due under 
the contract, such contract was bro- 
ken, by the failure to make the pay- 
ments, before the foreclosure sale. 
Pennsylvania Steel Co. v. New York 
City R. Co., 204 F..136. (4) Where 
the decree foreclosing a street rail- 
road mortgage directs the sale of the 
mortgaged property subject to all tax- 
es and assessments, the purchaser is 
liable for such taxes only as were im- 
posed and were a lien prior to the sale, 
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ally’® are applicable to street railroad receiverships, 


as to the grounds for, and propriety of, appointing 


receivers gener- 


and not for a tax on the gross earn- 
ings of the street railroad company 
while it operated the road, which was 
not imposed and did not become a lien 
until after the purchaser’s resale of 
the property. Peo. v. Lynch, 148 
N.Y.S. 632, 163 App.Div. 547. 


[b] Right to operate road.—Where 
the rights under an ordinance grant- 
ing a franchise to operate a street 
railroad are by its terms restricted 
to the original donee, a purchaser of 
the property of such company at fore- 
closure sale runs the risk of getting 
the consent of the municipality to op- 
erate the road. Wells v. Northern 
Trust Co., 638 N.E. 136, 195 Ill. 288 [aff 
90 Ill.App. 460]. 


[c] Subrogation to rights of mort- 
gagee.—The purchaser at foreclosure 
sale of a street railroad company’s 
property is subrogated to the rights 
of the mortgagee. Mill Creek Valley 
St. R. Co. v. Carthage, 18 OhioCif.Ct. 
216, 9. OhioCir.Dec. 833. 


[d] Right to organize corporation 
and finance purchase.—Where the 
statutes of the state contemplate that 
a railroad shall be operated by a 
railroad corporation,» they must be 
deemed to authorize a purchaser 
of a street railroad at foreclosure 
sale to organize a corporation to 
take over the property, and to au- 
thorize the corporation to finance the 
purchase by an issue of stock, bonds, 
or other proper securities, since oth- 
erwise the mortgagee would be de- 
prived of a substantial part of the 
security by reason of the fact that 
the property could not be purchased 
or sold, since no one would be author- 
ized to use and pay for it. Peo. v. 
Public Service Commn. for Second 
Dist., 143 N.Y.S. 148, 158 App.Div. 
251 [mod on other grounds 104 N.E. 
952, 210 N.Y. 456]. 


[e] Liability for prior obligations. 
—The purchaser of property of. a 
street railroad company at foreclosure 
sale takes the property ‘subject to 
prior obligations which are a lien 
thereon, but without personal liabil- 
ity therefor; and for obligations 
founded upon covenants of the mort- 
gagor company the purchaser is per- 
sonally’ bound, because of privity of 
estate with the mortgagor. Pennsyl- 
vania Steel Co. v. New York City R. 
Co:,.198 F. 768, 117 -C.C.A. 550 [mod 
165 F. 614). 


[f] ‘Liability on personal contracts 
of mortgagor.—(1) A purchaser at a 
foreclosure sale under a street rail- 
road mortgage takes a title free from 
any personal contract made by the 
former owner.. Chapman v. Syracuse 
Rapid Transit R. Co., 56 N.Y.S. 250, 25 
Misc. 626. (2) Thus, under a con- 
tract between a railroad company 
and a street railroad company 
whereby the latter was to bear the 
expense of the construction and main- 
tenance of a crossing of the two lines, 
there is no privity of contract between 
the parties and a purchaser of all the 
rights, franchise, and property of the 
street railroad, at a mortgage fore- 
closure sale thereof, which renders 
the purchaser liable on the contract. 
Evansville, ete., Traction Co. v. Hv- 
ansville Belt R. Co., 87 N.E. 21, 44 
Ind.App. 155. 


[g] Effect of franchise conditions. 
—Where a mortgage of a street rail- 
road company’s property by its terms 
conveyed after-acquired property and 
franchises, and the mortgagee elect- 
ed to enforce the mortgage against 


recelvers,’° in matters as to their selection and ap- 


an extension constructed or acquired 
by the company after the execution 
of the mortgage, and secured a judg- 
ment for the sale of such extension, 
such acts’ constituted an affirmance 
by the mortgagee of the acquisition 
or construction of the extension, and 
therefore of the terms on which it 
Was secured, and so such extension 
passes to the purchaser subject to the 
conditions of the franchise under 
which it was constructed and oper- 
ated, aithough such franchise was 
not granted until after the mortgage 
had been executed. Public Service 
Commn. v. Westchester St. R. Co., 99 
N.E. 536, 206 N.Y. 209 [aff 135 N.Y.S. 
1138, 151 App.Div. 914]. 


73. See cases infra this note. 


[a] Bondholder.—A holder of 
bonds issued under a street railroad 
mortgage has no right to redeem 
from. the foreclosure of such mort- 
gage, the right existing solely in the 
mortgagor, its successors and assigns, 
in the absence of any showing of oth- 
er equities. Provident Life, etc., Co. 
v. Camden, ete., R. Co., 177 F. 854, 101 
C1CiAs6 8: 


[b] Time for redemption.—The 
mortgagor is entitled to a reasonable 
time in which to redeem; but where 
a decree of foreclosure allows only 
ten days in which to pay the amount 
found due, in default of which the 
property is to be sold absolutely on 
at least sixty days’ notice, and in fact 
nearly six months elapses before the 
sale is confirmed, the error, if any, in 
granting too short time in the first 
instance, is harmless. Wells” v. 
Northern Trust Co., 63 N.E. 136, 195 
Ill. 288 [aff 90 Ill.App. 460]. 


74. See Railroads §§ 830-879. 
75. See Receivers 53 C.J. pl. 
76. See cases infra this note. 
[a] To prevent forfeiture of fran- 


chise.—Where a city has the power 
to enforce forfeiture of a street rail- 
way company’s franchise for failure 
to pay a tax, and the company con- 
fesses its inability to pay such tax, 
and the mortgagee of the company 
stands ready to advance the necessary 
funds in case a receiver be appointed 
with power to borrow money, the ap- 
pointment of a receiver upon the pray 
er of the mortgagee is proper, not as 
foreclosing the mortgage, and giving 
the mortgagee possession before the 
redemption period has expired, but as 
a means of preserving the property 
for the benefit of all concerned. Un- 
ion St. R. Co. v. Saginaw, 73 N.W. 
243, 115 Mich. 300. 


[b] ®Wemporary receiver.—The ap- 
pointment of a temporary receiver in 
foreclosure of a street railroad mort- 
gage is discretionary with the court, 
and if opposed by the mortgagor, 
which is a live corporation operating 
the property, will not be made un- 
less the integrity of the property is 
threatened. Farmers’ L. & T. Co. v. 
Central Park, etc., R. Co., 165 F. 503. 


[c] Necessity for separate receiv- 
erships.—(1) Where receivers for a 
system of street railroad lines leased 
from different owners have been ap- 
pointed in a suit against an insolvent 
lessee, to which suit the various les- 
sor companies, or their stockholders, 
have, or may, become parties, the 
fact that-there may be a conflict of 
interests as to the distribution or 
application of the earnings of the re- 
ceivership does not require or war- 
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pointment,*? their right to and possession of prop- 
erty,?* their powers and duties,’® including those 


rant the appointment of separate re- 
eeivers to operate the -property of the 
several lessors. Pennsylvania Steel 
Co. v. New York City R. Co., 160 F. 
221. (2) But where, in a creditors’ 
suit against the lessee of a street 
railroad system, to which the lessor 
becomes a party, receivers are ap- 
pointed who operate the property for 
all parties in interest until foreclo- 
sure suits are instituted by bondhold- 
ers of the lessor, and the affairs of 
the lessee are so far liquidated that 
they may soon be wound up and an 
accounting had between it and_ the 
lessor, separate receivers should be 
appointed for the adverse interests. 
Pennsylvania Steel Co. v. New York 
City R. Co., 165 F. 463. (3) Ordina- 
rily, it is proper to appoint the same 
individual as receiver under a general 
ereditors’ bill and_under a bill for 
foreclosure of a mortgage, as the ap- 
pointment of separate receivers would 
result in additional expense and per- 
haps in conflict in respect of the mul- 
titude of administrative problems to 
be dealt with in the operation of the 
road. American Brake Shoe, etc., Co. 
v. New. York.R. Co., 291 F.-112. (4) 
Where the same person has been ap- 
pointed as receiver of two or more 
different lines or under two or more 
different bills, that fact does not af- 
fect the rights of interested parties 
to funds coming into his hands, nor 
is it material in which capacity he 
takes physical possession of moneys 
or credits, since it is not the receiver 
who decides questions of right, but 
the court. American Brake Shoe, etc., 
Co. v. New York R. Co., supra. 


77. See cases infra this note. 


{a] Single or multiple receivers.— 
Where the functions of receiver of a 
street railroad company’s property 
ean be discharged satisfactorily by 
one person the appointment of two 
or more receivers is unwarranted and 
unnecessarily expensive; and if, at 
a subsequent time, talent or experi- 
ence of a different nature should be 
needed in the management and admin- 
istration of the property, or if con- 
flicting interests of bondholders or 
others should require that each group 
be represented in the management, 
another or other receivers may be ap- 
pointed in addition to the first one. 
Central Trust Co. v. Third Ave. R. Co., 
159 F. 959. See to same effect West- 
inghouse Plectric, etc., Co. v. Brook- 
lyn Rapid Transit Co., 256 I". 456. 


[b] Parties to suit for appoint- 
ment.—A suit by a holder of bonds 
issued by a street railroad company, 
against another street railroad com- 
pany which had executed a mortgage 
guaranteeing the payment of such 
bonds, for the appointment of a re- 
ceiver to conserve its property and 
business, is not a suit under the mort- 
gage, and the trustee under such 
mortgage is accordingly not a neces- 
sary party thereto. Von Boston v. 
United R. Co., 8 F.(2d) 826 [cert den 
46 S.Ct. 475, 271 U.S. 665, 70 L.Ed. 
1140]; Seaman v. McCulloch, 8 F., 
(2d) 820 [cert den 46 S.Ct. 485, 271 
U.S. 671, 70 L.Md. 1143]; In re Veach, 
4 F.(2d) 334. 


78. See cases infra this note. 


[a] Title to property.—The re- 
ceiver of a street railroad company’s 
property takes no title thereto and is 
not the assignee of leaseholds owned 
by the company. American Brake 
Shoe, etc., Co. v. New York R. Co., 


282 F. 523 [aff 282 F. 293, and appeal 


dism sub nom. EHighth Ave. R. Co. v. 
Hedges, 43 S.Ct. 704, 262 U.S. 736, 67 
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L.Ed. 1207]. 


[b] Receipt pending determination 
of controversy by court.—Where the 
lessor and lessee of a street railroad, 
engaged in a controversy as to the 
ownership of a particular fund, agree 
that the person who is receiver of 
both companies shall receive such 
fund and deposit it subject to determi- 
nation by the court as to the rights 
of the parties thereto, such agreement 
is in effect an informal interpleader 
and does not affect the rights of ei- 
ther party. American Brake .Shoe, 
or Co. v. New York R. Cq., 291 WF. 
a 


[c] Rentals from leased lines.— 
(1) Where a street railroad company 
leased its lines to another under a 
lease providing for payment, as rent, 
of quarterly dividends on the stock 
of the lessor company, such rent and 
a claim for rent due under the lease 
belongs to the lessor company, and 
not to its stockholders, and the receiv- 
er of such company is entitled there- 
to.. Pennsylvania Steel Co. v. New 
York City R.- Co; 2317 BY 442, 145°C. 
C.A. 436 [mod 225 F. 96]. (2) A re- 
ceiver appointed in proceedings to 
foreclose a mortgage of a street rail- 
road company’s property covering 
rents from property owned by the 
mortgagor is not entitled, as against 
general creditors, to receive rents fall- 
ing due before his appointment, and 
a claim for such rents does not pass 
to him. Pennsylvania Steel Co. v. 
New York City R. Co., supra. 


79. See cases infra this note; and 
note 80. 


[a] Performance of corporate 
functions.—The appointment pendente 
lite of receivers of a street railroad 
company exercising public franchises 
practically devolves upon the receiv- 
ers the performance of corporate 
functions of a public character and 
governmental nature, amounting to 
a transfer of its franchises. People 
v. New York City R. Co., 107 N.Y.S. 
247, 57 Mise. 114. 


[b] Scope of duties generally. 
(1) It is not the practice for receivers 
of a street railroad to concern them- 
selves with plans for reorganization. 
Their sole functions are to hold the 
property intact, operating it as effi- 
ciently for the public service as their 
resources will permit, to ascertain the 
liabilities, to marshal the assets, and 
eventually, unless in the meantime 
some entirely solvent concern able to 
liquidate all obligations and succeed 
to the owner’s and lessee’s interests 
shall appear to take it off their hands, 
to sell it to the best advantage, and 
apply the proceeds ratably to the pay- 
ment of the liabilities. Pennsylvania 
Steel Co. v. New York City R. Co., 157 
F. 440 [petitions dism 28 S.Ct. 219, 208 
U.S. 90, 52. L.Ed. 403]. (2) If the re- 
ceiver cannot operate the road so that 
within a reasonable time the payment 
of interest on its indebtedness can be 
resumed, the property should be sold 
for the benefit of bondholders. Cc- 
lumbia, etc., Electric Co. v. North 
Branch Transit Co., 44 Pa.Co. 478. 
(3) Receivers of a system including 
a large number of lines, held under 
leases, should leave undone nothing 
which is within their power to do to 
maintain the integrity of the system 
and enable it to be sold or disposed 
of as a unitary system. Pennsylvania 
Steel Co. v. New York City R. Co., 176 
F. 471. (4) It is the duty of a receiv- 
er of a street railroad so to adminis- 
ter its affairs as, if possible, to at- 
tract the\good will of the traveling 


with respect to the management and operation of 
the road.8° The same general rules also have been 


public and endeavor to give them a 
service which they will regard as fair 
and reasonable. Westinghouse HElec- 
tric, etc., Mfg. Co. v. Brookiyn Rapid 
Transit Co., 256 F. 456. 


[c] Issuance of receiver’s certifi- 
cates.—Receiver’s certificates can be 
issued only for the care, maintenance, 
or preservation of the property or a 
fund, and not, in general, for the ben- 
efit of any particular claimant, and 
so they cannot be issued to raise mon- 
ey to pay interest on a mortgage of 
the property of a street railroad com- 
pany in the hands of a receiver, since 
such payment would not benefit the 
property or enhance its value but 
would only benefit the stockholders 
and general creditors of the company. 
Westinghouse Electric, etce., Co. v. 
Binghamton R. Co., 255 F. 378 [appeal 
dism 257 F. 726, 169 C.C.A. 14]. 


[d] Attacking validity of pledge 
of property.—Where a street railroad 
company had pledged certain bonds 
as collateral security for a loan, made 
to it at a time when the country was 
at war and the continuance of the 
company, as a large public utility, 
was of great public concern, a recéiv- 
er subsequently appointed for its 
property and road was instructed not 
to attack the validity of such loan 
and pledge. Westinghouse Plectric, 
etc., Co. v. Brooklyn Rapid Transit 
Co., 256 F. 465. 


[e] Attendance at hearings before 
public utility commission.—(1) It is 
proper for the receivers of a street 
railroad company to attend or be rep- 
resented at hearings had by a state 
public utility commission on mat- 
ters affecting the equipment of their 
cars and the operation of the road. 
In re Metropolitan St. R. Co., 166 F. 
1006. *(2) Public utility commissions 
an Eeneras see Public Utilities §§ 68— 

, 


80. See cases infra this note. . ‘ 


[a] Operation subject to statutes. 
—Where the federal court appoints a 
receiver of a street railroad it is his 
duty to operate the same according 
to the valid laws of the state in which 
the road is situate. Westinghouse 
Electric, etc., Co. v. Binghamton R. 
Co., 255 F. 378 [appeal dism 257 FE. 
726, 169 C.C.A. 14]. 


{b] Continuing operation.—Al- 
though a street railroad company is 
insolvent and is operating its road at 
a loss, the court will not authorize its 
receiver to cease operation pending a 
sale of the property, assets, and fran- 
chises of the company. Boisot v. Am- 
arillo St. R. Co., 244 F. 838 [aff 249 F. 
193, 161 C.C.A. 229]. 


[c] Repairs, betterments, and ex- 
tensions.—(1) It is the duty of a re- 
ceiver of a street railroad to make 
such repairs as are necessary to keep 
the road and its structures in a safe 
and proper condition to serve the pub- 
lic. Columbia, ete., Electric Co. v. 
North Branch Transit Co., 44 Pa.Co. 
473. (2) Receivers may properly be 
authorized to make repairs required 
by the terms of a lease under which 
the road is held. Pennsylvania Steel 
Co. v. New York City R. Co., 176 F. 
471. (3) Receivers of a street rail- 
road may make expenditures needed 
to render the road efficient and to 
perfect the service. Pennsylvania 
Steel Co. v. New York City R. Co., 165 
Ff. 455. (4) A court of equity, which 
through its receivers is operating an 
extensive system of street railroads 
pending the foreclosure of mortgages 
and liens on its various parts, has 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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held applicable to their adoption or rejection of con- | tracts and leases made before:'the receivership,®* 


power in its discretion to authorize 
the expenditure of. money by the re- 
eeivers in the completion of car hous- 
es, which were being ‘rebuilt or- en- 
larged on certain of the lines, where 


in its judgment such expenditure is’ 


necessary to meet the requirements of 
the system and render adequate serv- 
ice to the public, leaving the question 
of the distribution of the expense as 
between the different mortgagees to 
be determined on a final accounting. 
Pennsylvania Steel Co. v. New York 
City Ry. Co., 180 F. 704, 104 C.C.A. 
135 [aff 171 F. 1019]. (5) An applica- 
tion by a receiver for permission to 
build an extension to a street railroad 
will not, however, be granted unless 
an overwhelming and irresistible ne- 
ecessity for the construction thereof is 
shown. Pueblo Traction, etc., Co. v. 
Allison, 70 P. 424, 30 Colo. 337. 


[d] Payment of taxes.—(1) Where 
receivers appointed in proceedings to 
foreclose a street railroad mortgage 
have taken possession of all the prop- 
erty of the mortgagor’s successor in 
interest, some of which was not sub- 
ject to the mortgage, taxes levied up- 
on such property for the period cov- 
ered by the receivership should be 
paid by the receivers out of the earn- 
ings: of the road or, if such earnings 
are insufficient, out of the proceeds 
of the foreclosure sale as part of the 
receivership expenses. Commercial 
Trust Co. v. Chattanooga R., etc., Co., 
281 F. 856. (2) Receivers for the les- 
see of a street railroad should pay 
franchise taxes imposed on the les- 
sors of lines included in such system 
as required by the leases, where such 
taxes have been in litigation for some 
years prior to and during the receiv- 
ership, and their validity and the 
amounts due have been finally adjudi- 
cated by the courts. Pennsylvania 
Steel. Co. v. New York City Ry. Co., 
176 F. 471. 


[te] Duty to increase earnings.— 
(1) Receivers ofa street railroad are 
trustees for the creditors and owners, 
and it is their duty to operate the 
road so as to increase earnings. In 
re Receiverships of Street Rys., 161 
F. 879. (2) It is their duty to cur- 
tail transfer privileges of passengers, 
where it will increase the earnings 
of the property and there is no law 
of the state requiring the issuing of 
such transfers. In re Receiverships 
of Street Rys., supra. See In re Dry 
Dock R. Co., 165 F. 487 (recognizing 
the rule). (3) A receiver appointed 
for a street railroad company will not, 
however, unless absolutely necessary, 
be authorized to discontinue service 
over a part of the line covered by its 
franchise, where that will forfeit its 


franchise, even though the track over 


such portion is owned by another 
company to which he must pay rent 
and its operation will be unprofitable. 
Lorain Steel Co. v. Union R. Co., 165 
F. 500. ; 


{f] Traffic agreements.—(1) The 
receivers of a street railroad system 
may be authorized to enter into a 
traffic agreement with another com- 
pany for the operation of cars over 
each other’s lines, where such ar- 
rangement is for the public interest 
and will not be detrimental to the 
property in the receiver’s hands or 
the income therefrom. Lorain Steel 
Co. v. Union R. Co., 174 F. 262. (2) 
Street railroad traffic contracts gen- 
erally see supra §§ 210-214. 


[g] Issuance of transfers.—The 
receiver of a street railroad will not 
be authorized or directed to issue to 
passengers thereon transfers to the 
cars of another company where the 
‘atter company has refused to agree 


to honor them, the issuance of such | 


transfers under the circumstances not 
being a public convenience, but the 
contrary. Barber Asphalt Paving Co. 
Bs Pun ceone St., ete., R. Co., 187 
a 


[h] Surrendering franchise and re- 
moving disused tracks.—The receiver 
of a street railroad company’s prop- 


erty may be instructed to surrender 


the franchise of the company to op- 
erate certain disused lines, and to re- 
move such tracks from the street, 
where the city consents. Pennsylva- 
nia Steel Co. v. New York City R. Co., 
187 F. 288. 


[i] Segregation of income.—W here 
receivers for an insolvent lessee of a 
street railroad system, comprising 
lines leased from different owners, 
are operating the whole as.a single 
system, they will not be required to 
keep the earnings of a particular 
line separate to meet the claims of its 
lessor. Pennsylvania Steel Co. v. 
New York City R. Co., 165 F, 468. 


[ij] Bookkeeping system.—Where 
receivers of a street railroad have 
operated it for two and a half years, 
and the road is about to be sold in 
foreclosure proceedings, the receivers 
will not be directed to change their 
system of bookkeeping and accounts, 
at the petition of a creditor, for the 
short time during which their opera- 
tion may continue. Pennsylvania 
Brees: v. New York City R. Co., 179 


[k] Discretion.—(1) Receivers ap- 
pointed to manage and operate a 
street railroad may exercise large 
discretionary powers as to details of 
management, and their judgment in 
such matters will not be interfered 
with by the court appointing them 
unless the act done is a manifest 
abuse of power. Morley v. Saginaw 
Cir. Judge, 75 N.W. 466, 117 Mich. 246, 
41 L.R.A. 817. (2) An order by re- 
ceivers of a street railroad company 
requiring its conductors to carry box- 
es, into which passengers are requir- 
ed to deposit their fares, and forbid- 
ding conductors to accept money, is 
a proper regulation and safeguard for 
the collection of fares, and will not 
be set aside, on petition of an em- 
ployee, on the ground that it tends 
to hold him up to the public as dis- 
honest. Morley y.. Saginaw Cir. 
Judge, supra. 


Liability for injuries from opera- 
tion see infra §§ 267, 268. 


81. See cases infra this note. 


[a] Unprofitable contract.—A_ re- 
ceiver of street railroad companies 
will not be required to continue an ar- 
rangement by which such companies 
furnish power and the use of their 
tracks to an independent company 
without compensation. Central Trust 
Co. v. Third Ave. R. Co., 165 F. 494. 


{b] Franchise contract.—The re- 
ceiver of a street railroad cannot be 
permitted to renounce the contract 
obligation created by an ordinance 
granting the company a franchise on 
condition that it pay to the city a 
specified sum in monthly instaiments, 
where the contract has been mutually 
performed up to the time of the re- 
ceivership. Westinghouse Electric, 
ete., Co. v. Denver Tramway Co., 
F.(2d) 285 [transf sub nom. Denver 
vy. Stenger, 47 S.Ct. 343, 273 U.S. 657, 
71 L.Ed. 826]. 


{[c] Adoption or rejection of lease. 
—(1) Where a receiver is appointed 
of the property of.a street railroad 
company which embraces a leasehold 
estate; it-is his duty to take posses- 


sion of it, but, he is under no obli- 
gation to adopt the lease, and he does 
not by taking such possession become 
the assignee of the term. American 
Brake Shoe, etc., Co. v. New York R., 
Co., 282 F..523 [aff 282 F. 293,,and 
appeal dism sub nom. Highth Ave. R. 
Co. v. Hedges, 43 S.Ct. 704, 262 U.S. 
736, 67 L.Ed. 1207]; Pennsylvania 
Steel Co. v. New York City R. Co., 198 
BW. (G21, 117-2 C.C.A.. 5038 [rev -188 7k. 
239, 348, and mod 189 F. 661, 190 F. 
609, 194 BF. 543]. (2) The receiver is 
entitled to a reasonable time within 
which to elect whether the interests; 
of his trust will be better subserved 
by adopting the lease or by return- 


ing the property to the lessor. Amer-= 
ican Brake Shoe, etc. Co. v. New 
York R. Co., supra; Pennsylyania, 


Steel Co. v. New York City R. Co., su- 
pra. (3) Unless and until the re- 
ceiver adopts and assumes a lease he 
is not liable thereon, and under no 
obligation to pay the rent reserved’ 
therein. American Brake Shoe, etc., ~ 
Co. v. New York R. Co., supra; Penn- 
sylvania Steel Co. v. New York City 
R. Co., 219 F. 939; Pennsylvania Steel 
Co. v. New York City R. Co., 198 F.. 
(21, 117 €.C.A. 503 [rev 188 F. 339, 
343, and mod.189 F. 661, 190 F. 609, 
194 F. 543]. (4) If, however, the re- 
ceiver elects to adopt the lease a 
privity of estate is thereby created 
between him and the lessor by which 
he becomes liable-on the covenant to 
pay rent. American Brake Shoe, ete., 
Co. v. New York R. Co., supra; Penn- 
Sylvania Steel Co. v. New York City 
R. Co., 198 F. 721, 117 C.C.A. 503 [rev 
188 F. 339, 348, and mod 189 F. 661, 
190 F. 609, 194 F. 543]. (5) An agree- 
ment by the receiver of a street rail- 
road with the lessor of a ‘line form- 
ing part of the system for its con- 
tinued temporary operation, at a’ 
stipulated rental, does not constitute 
an assumption of the lease, or render 
the receiver liable for any more than 
the rent. stipulated by such agree- 
ment for the period of such operation, 
Pennsylvania Steel Co. v. New York 
City R. Co., 192 F. 135. (6) The mere 
payment by receivers for a lessee of 
a street railroad of whatever ‘the 
lease requires to be paid to the lessor 
as compensation for the uSe and oc- 
ecupation of its property does not 
amount to a final election to adopt 


and ratify such lease. Pennsylvania 
Steel Co. v. New York City R. Co., 
176 FB. 471. (7) Receivers for insol- 


vent street railroad companies operat- 
ing a system composed of a number 
of constituent lines, some of them 
held under lease, need not operate 
any such lines at a loss, and where it 
appears that the rental is excessive, 
or the lease is otherwise unprofitable, 
they will be directed to cancel the 
same. Pennsylvania Steel Co. v. New 
York City R. Co., 165 F. 459, 462. 
Compare Pennsylvania Steel Co. v. 
New York City R. Co., 175 FF. 812 
(where the receiver was instructed 
to continue to operate a leased line 
and pay the rental therefor, although 
it was exorbitant, pending a sale of 
the property, and without adopting 
the lease). (8) Where a lease of a 
street railroad requires the lessee to 
pay all taxes and assessments against 
the property, on the cancellation of 
the lease by receivers for the lessee, 
they cannot be required to indemnify 
the lessor against liability for out- 
standing taxes in litigation. Morton 
Trust Co. vy. Metropolitan St. R, Co., 
165 F. 489. 


[d] Experimental or - temporary 
operation.—(1) Receivers for a street 
railroad system, including leased 
lines, may operate one of such lines 
for a reasonable time to enable them 
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their compensation,®? the disposition of property and | funds in their hands,’* the filing and payment of 


to determine whether to adopt the 
lease, without incurring liability for 
rental; but on subsequently electing 
to’ cancel they will be required to ac- 
count to the lessor for the net prof- 
its of such operation. "Westinghouse 
Electric, etc., Co. v. Brooklyn Rapid 
Transit Co., 6 F.(2d) 547; Westing- 
house Electric, ete., Co. v. Brooklyn 
Rapid Transit Co., 291 F. 836;. Penn- 
sylvania Steel Co. v. New York City 
Ro Cog, 1989.70 21,; 127 C.ClA. 503) [rev 
188 F. 339, 348, and mod 189 F. 661, 
190 F. 609, 194 F. 543]; Morton Trust 
Co. v. Metropolitan St. R. Co., 165 F. 
489; Pennsylvania Steel Co. v. New 
York City R: Co., 165 F. 473. (2) In 
the absence of special equities the re- 
ceiver does his full duty to the les- 
sor when he turns over to it the en- 
tire net earnings of the road for the 
period of provisional operation. 
American Brake Shoe, ete., Co. v. New 
York R. Co., 282 F. 523 [aff 282 F. 
293, and appeal dism sub nom. Highth 
Ave, R. Co. v. Hedges, 48 S.Ct. 704, 
262 U.S. 736, 67 L.Ed. 1207]; Penn- 
sylvania Steel Co. v. New York City 
R. Co., 219 F. 939; Pennsylvania Steel 
Co. v. New York City R. Co., 198 F. 
T2¥, 117 C.C.A. 503) [rev 188 EF. 339, 
343, and mod 189 F. 661, 190 F. 609, 
194 F. 543]. (3) Where the operation 
was conducted at an actual loss the 
lessor may ordinarily be charged with 
the deficit, since such operation was 
to a large extent for its benefit and 
protection. Pennsylvania Steel Co. v. 
New York City R. Co., 198 F. 721, 117 
C.C.A. 503 [rev 188 F. 339, 3438, and 
mod 189 F. 661, 190 F. 609, 194 F. 
543]. (4) Where expenditures for 
improvements on a leased line are 
made by receivers before electing not 
to adopt the lease, the amount of such 
expenditures should be set off against 
the net earnings of such line in com- 
puting the sum due to the lessor for 
the period of operation. Pennsylva- 
nia Steel Co. v. New York City R. 
Co., 219 F. 939. (5) In computing 
the net earnings to be paid to the 
lessor of a line forming part of a 
larger system operated as a whole 
and without segregation of income, 
an apportionment of total income for 
the period of such operation on the 
basis of mileage, and expenses of 
maintenance on a car mileage basis, 
is proper. Pennsylvania Steel Co. v. 
New York City R. Co., 219 EF. 939. 
(6) A demand by the lessor of street 
railroad lines for their return by the 
receiver of the lessee company before 
he has had a reasonable time within 
which to elect whether to adopt the 
lease does not make the receiver lia- 
ble for any more than the net returns 
from the operation, where it was im- 
possible to make immediate return 
on account of franchise provisions, 
trackage agreements, and the lessor’s 
lack of facilities for operating the 


lines, and continued operation was 
necessary in the public’ interest. 
American Brake Shoe, etce., Co. v. 


New York R. Co., 282 F. 523 [aff 282 
EF. 293, and appeal dism sub nom. 
Highth Ave. R. Co. v. Hedges, 43 S. 
Cb704;,262 BS. 736)667 wh. Hd.,.1207]. 
(7) Temporary or provisional opera- 
tion of a street railroad by the re- 
ceiver of the lessee thereof, pending 
his election whether to adopt the 
lease, is ordinarily for the account 
and benefit of the lessor. American 
Brake Shoe, etc., Co. v. New York R. 
Co., 282 F. 293 [aff 282 F. 523 (appeal 
dism sub nom. Highth Ave. R. Co. v. 
Hedges, 438 S.Ct. 704, 262 U.S. 7386, 67 
L.Ed. 1207)]; Pennsylvania Steel Co. 
v. New York City R. Co., 198 F. 721, 
IT 1C:C. A. 508) ‘[réev' 188) F.283'95343,; 
and mod 189 F. 661, 190 F. 609, 194 F&F. 


543]. (8) Such temporary or experi- 
mental operation of a street railroad 
by the receiver of the lessee is for the 
lessee’s account, however, and not for 
the account of the lessor, where any 
installments of rent falling due are 
paid. Westinghouse Electric, etce., 
Co. v. Brooklyn Rapid Transit Co., 
291 F. 836. (9) Where the same per- 
son is receiver for the lessee of a 
street railroad system and also for 
the several lessors of the lines com- 
prising such system, and the time 
for electing whether to adopt such 
leases is extended by the court with- 
out objection by any party, the receiv- 
er’s operation of the system pending 
his election is for the benefit of the 
lessors or as the court may find, ac- 
cording as the equities may appear. 
American Eraké Shoe, etc., Co. v. 
New York R. Co., 291 F. 112. 


[e] Restoration of property after 
cancellation of lease.—(1) Where, un- 
der a lease of a street railroad line 
which requires the lessee on its ter- 
mination for any cause to return all 
of the property leased, including all 
tools, implements, machinery, and 
equipment, or substitutes of equal 
value, and also a sum of money ad- 
vanced, to be treated in such case as 
a loan, receivers for the lessee termi- 
nate the lease, they cannot be required 
to restore property or money which 
did-not come into their possession; 
but any shortage gives the lessor a 
claim for damages against the estate 
of the lessee. Guaranty Trust Co. v. 
Metropolitan St. R. Co., 165 F. 488; 
Pennsylvania Steel Co. v. New York 
City. Re Co; 1650. 4722 C2) (Sieh 
property as can be identified as re- 
ceived under the lease or as substitut- 
ed therefor should be returned, and 
horses, cars, or other equipment of 
the same kind as that received under 
the lease, exclusively in use on the 
line at the time of the appointment 
of the receivers, may be assumed to 
be substitutes. Central Trust Co. v. 
Third Ave. R. Co., 165 F. 478; Penn- 
Sylvania Steel Co. v. New York City 
R. Co., supra. (3) Where lessors of 
street railroad lines demand the re- 
turn thereof by the receiver of the 
Jessee company’s property, upon his 
failure to adopt the lease, a delay 
necessitated to make the transfer 
and return without prejudice to the 
public interests is not unreasonable. 
American Brake Shoe, etc., Co. v. 
New York R. Co., 282 F. 523 [aff 282 
F. 2938, and appeal dism sub nom. 
Highth Ave. R. Co. v. Hughes, 43 S.Ct. 
704, 262 U.S. 736, 67 L.Ed. 1207]. 


{f] Impairment of contract.—The 
receiver of a street railroad compa- 
ny’s property can do nothing to im- 
pair contracts validly subsisting at 
the time of his appointment, includ- 
ing a franchise agreement, although 
he may not be bound thereby with- 
out election. Montpelier v. National 
Surety Co., 122 A. 484, 97 Vt. 111, 33 
A.L.R. 489. 


82. See cases infra this note. 


[a] Priority—Where a_ receiver 
appointed by a state court for the 
property of a street railroad compa- 
ny was afterward permitted to be 
made a party to a suit in the federal 
court for the foreclosure of mortga- 
ges executed by the insolvent compa- 
ny, upon condition that such permis- 
sion should not extend to interfere 
with the receivership or disturb the 
receiver’s position or control or in- 
terfere with his management of the 
property, the compensation of the re- 
ceiver is entitled to priority over the 
lien of the mortgages, so far as mon- 


| 


eys in the hands of the receiver are 
insufficient to pay such compensa- 
tion, where it appears that the re- 
ceiver was really acting for the ben- 
efit of the ‘holders of bonds secured 
by the mortgages being foreclosed, in 
conserving the property of the in- 
solvent mortgagor and keeping it in- 
tact as a going concern. Provident 
Life, etc., Co. v. Camden, etc.,’R. Co., 
177 F. 854, 101 C.C.A. 68. 


83. See cases infra this note. 


[a] Use of income from system as 
a whole.—Although various parts of 
a& street railroad system are subject 
to different mortgages, the receivers 
of the road are entitled to use the en- 
tire income of the whole system, how- 
ever derived, in operating and main- 
taining it as a unitary system. Bar- 
ber Asphalt Paving Co. v. Forty-Sec- 
ond St., etc., R. Co., 180 F. 648, 103 C. 
C.A. 614 [rev 175 F. 154]. 


[b] Sale—(1) It is within the 
power of the court appointing a re- 
ceiver for a street railroad to order a 
sale of the property and the distribu- 
tion of the proceeds to creditors in 
satisfaction of their claims and the 
payment of the balance, if any, to 
stockholders. Westinghouse Electric, 
ete., Co. v. Binghamton R. Co., 255 F. 
378 [appeal dism 257 F. 726, 169 C. 
C.A. 14]. (2) Where a corporation 
has been organized to acquire the 
property of a street railroad com- 
pany in the hands of a receiver, but 
is without power to operate the road 
until its organization and securities 
have been approved by the state pub- 
lic service commission, a sale of the 
assets in the hands of the receiver 
may properly be adjourned, on appli- 
cation of persons interested in such 
corporation, until an application for 
such approval can be acted upon. 
Guaranty Trust Co. vy. Metropolitan 
St. R. Co., 180 F. 637. (3) The obli- 
gation of the original grantee of a 
franchise to operate a street railroad 
is assumed by the purchaser of the 
road at receiver’s sale, when it is sold 
as a going concern. Gress v. Ft. 
Loramie, 125 N.E. 112, 100 OhioSt. 
35, 8 A.L.R. 242. (4) A purchaser at 
a receiver’s sale of the property and 
franchises of a street railroad com- 
pany, or his assignee, takes them sub- 
ject to all the terms and conditions 
of the franchise, including the obli- 
gation to pave certain portions of the 
streets, and is liable for the payment 
of a tax levied by the city to pay the 
company’s part of paving its portions 
of the street where the tax has been 
levied at the solicitation and by the 
consent of the holder of the fran- 
chise and under the proviso thereof 
for such payment. Ft. Scott Public 
Utilties Co. v. Armour, 222 P. 93, 115 
Kan 152. 


[c] Sum received in settlement of 
two or more claims.—Where:a receiv- 
er of a street railroad company re- 
ceives, in settlement of two or more 
claims against the same corporation, 
a flat sum of money, without any 
agreement as to its apportionment be- 
tween or among them, it is proper, in 
the absence of persuasive proof of 
equities requiring a different appli- 
cation, to apportion such sum ratably 
between or among the several claims 
in settlement of which it was paid. 
Pennsylvania Steel Co. v. New York 
City R. Co., 196 F. 661 [mod on other 
grounds 198 F. 778, 117 C.C.A. 560]. 
See Pennsylvania Steel Co. v. New 
York City R. Co., 201 F. 418 (set- 
tling the decretal order in conformity 
to such rule). 


{d] Tax refund.—Where a street 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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claims and expenses,** accounting,’® the operation | and effect of the receivership,®® and its termination 


railroad company issued adjustment 
mortgage bonds entitled to receive 
stipulated interest payments only 
from the net income of the company, 
with express provision that it should 
be noncumulative, a refund to the re- 
ceiver of the company of excess tax- 
es collected during three previous 
years, in none of which the full 
amount of interest on the bonds had 
been paid, is not a trust fund in the 
hands of the receiver for payment of 
additional interest for those years. 
American Brake Shoe & Foundry Co. 
Vv. New York Rys.) Coy). 299. 122% 


fe] Depreciation reserve.—Where 
the franchise under which a street 
railroad company operated required 
it to establish out of gross receipts 
a renewal and depreciation fund or 
reserve, and provided that the city 
should receive a specified percentage 
of the net income of the company, and 
gave the city or its licensee the right 
to purchase the property of the com- 
pany, the city is without right to 
dictate or complain of the disposition 
of the depreciation fund by receivers 
of the property of such company 
where it has not exercised its option 
to purchase the property. Chicago vy. 
Harris Trust, etc., Bank, 40 F.(2d) 
612. 


{f] Damage reserve.—(1) Where: 


the franchise of a _ street railroad 
company required it to set aside out 
of gross receipts a fund to protect 
the company against damage claims, 
and provided for the payment to the 
city of a specified percentage of the 
net receipts of the company, and pro- 
vided further for payment to the city 
of the same percentage of any amount 
which might be set aside for the 
damage reserve fund and which 
should be in excess of the amount 
necessary to protect the company 
against claims, the city is entitled to 
receive, from the receivers of the 
company’s property, the specified per- 
centage of what remains in such dam- 
age reserve fund after payment of 
ali claims for the liquidation of 
which the fund was established; but 
it ‘thas no other right in, or control 
over, Such fund. Chicago vy. Harris 
Trust, ete., Bank, 40 F.(2d) 612. (2) 
Before the city can complain of the 
disposition of such fund by the re- 
céivers it must show that there is 
therein an excess over the amount 
necessary to satisfy such claims. 
Chicago v. Harris Trust, etc., Bank, 
supra. 


{[g] Payment to city for public 
benefit.—Funds set aside under the 
requirements of the franchise of a 
street railroad company are not to 
be paid over by its receivers to the 
city, to be held by it for the public, 
where the franchise further provides 
for turning over such funds to any 


_ purchaser of the company’s property. 
Chicago v. Harris Trust, etc., Bank, 


40 F.(2d) 612. 


[h] Delivery to person entitled.— 
Where all the right, title, and inter- 
est of the trustee under a street rail- 
road mortgage in and to a promissory 
note and a book account are sold un- 
der foreclosure, the purchaser there- 
of is not entitled to recover the same 
from the receiver of the mortgagor 
company’s property until his final ac- 
counting. Central Trust Co. v. Third 
Ave. R. Co., 181 F. 282. 


84. See cases infra this note. 


[a] Permission for late filing of 
claims.—Where the court has author- 
ized the filing of claims against the 
receiver of a street railroad after 
the expiration of the time fixed for 
filing claims, on good cause shown, 


but by inadvertence omitted to pro- 
vide that claims so ffled should have 
the same force and effect as if filed 
before the expiration of the time orig- 
inally fixed, the court has power to 
permit the amendment of its order 
so as to contain such _ provision. 
Pennsylvania Steel Co. v. New York 
City RYCo6 201 sees 


[b] Consideration for franchise.— 
Where a street railroad company op- 
erated, prior to receivership, under a 
franchise providing for payment to 
the city of a specified sum as consid- 
eration for the grant thereof and in 
lieu of any licenses or fees, unpaid 
installments of such consideration are 
a just claim against its estate in the 
hands of the receivers. Denver vy. 
Stenger, 295 F. 809. 


[c] Bonds assumed by company.— 
Where a street railroad company, 
taking a lease of certain property, 
assumed payment of the outstanding 
bonds of the lessor, bonds matured 
prior to the receivership of the lessee 
company and unpaid at that time form 
the basis of a claim against its es- 
tate. Pennsylvania Steel Co. v. New 
VOrkiCity aR. Cos vale vhs 458) 132)". 
CYA oS LMoOa e208 eh el 68, 27. Cay ie te 
and rev 208 F. 747, and cert den 35 
S.Ct. 794, 238 U.S. 632, 59 L.Ed. 1498]. 


[d] Damages for breach of con- 
tract.—Where a street railroad com- 
pany entered into a contract with an 
express company giving the latter the 
exclusive right to do express business 
over its system, the contract being 
made binding upon the successors, as- 
signs, and lessees of the parties, and 
afterward the street railroad compa- 
ny leased its lines to another compa- 
ny, which continued to operate under 
and perform the contract with the 
express company until the insolvency 
of such lessee put an end to the lease, 
the lessor company again became lia- 
ble to the express company for the 
performance of the contract, and 
when its subsequent insolvency dis- 
enabled it to perform, and under the 
terms of the contract put an end 
thereto, the estate of the lessor com- 
pany in the hands of its receiver is 
liable to the express company for 
damages for the failure to carry out 
the contract. Pennsylvania Steel Co. 
vy. New York City R. Co., 216 F. 458, 
132 C.C.A. 518 [mod-208 F. 168, 757, 
777, and rev 208 KF. 747, and cert den 
86 S.Ct. 794, 288 U.S. 632, 59 L.Ed. 
1498]. 


[e] Judgment.—Where judgment 
is recovered against the receivers of 
a street railroad after the property 
had been sold under a decree requir- 
ing security for all liabilities of the 
receivers which might not be met out 
of funds in their hands, and referring 
the ascertainment of all such claims 
to a master, claimant is not entitled 
to participate in such security fund 
except on the terms specified for in- 
tervention, and so the judgment is not 
conclusive of the receivers’ liability 
for the amount thereof, but evidence 
is admissible before the master to 
show the nonliability of the receivers 
on the claim. Guaranty Trust Co. v. 
Chicago Union Traction Co., 175 F. 
284. 


[f] Paving assessment.—Where a 
street railroad company asserted own- 
ership of or rights over certain tracks, 
but the receiver of its property at no 
time took possession of such tracks, 
or used them or exercised any control 
over them, or received any rental for 
their, use, he is not liable for the ex- 
pense of repaving the street between 
and along such tracks under a stat- 
ute providing that every street rail- 


road company, “so long as it shall 
continue to use any of its tracks” in 
any street, shall ‘have and keep the 
portion of the street between and 
along its tracks in repair. New York 
v. Linch, 146 N.Y.S. 357, 161 App.Div. 
292 [aff 107 N.E. 1074, 213 N.Y. 638]. 


[g] Restriction by court on settle- 
ment of claims.—Where a large num- 
ber of claims aggregating a consid- 
erable amount of money arose against 
a street railroad company, which aft- 
erward went into receivership, as a 
result of an accident on its lines, 
the court instructed the receiver not 
to settle any claim while any agree- 
ment existed between claimant and 
an attorney for a large contingent 
fee. Westinghouse Electric, etc., Co. 
Vie e Rapid Transit Co., 256 F. 


(h] Deferring payment.—Where 
the receiver of a street railroad con- 
tinued to operate leased lines pend- 
ing his election whether to adopt the 
lease, and so became liable, on his 
subsequent disaffirmance thereof, only 
for the net earnings of operation and 
not for the rental stipulated in the 
lease, the court may properly defer 
the ascertainment and payment of the 
amount due to the lessor until the 
final receivership accounting. Ameri- 
can Brake Shoe, etc., Co. v. New York 
R. Co., 282 F. 523 [aff 282 F. 293, and 
appeal dism sub.nom. Highth Ave R. 
Co. v. Hedges, 43 S.Ct. 704, 262 U.S. 
736, 67 L.Ed. 1207]. 


85. See cases infra this note. 


[a] Matters included.—Where re- 
eceivers of a connected system of 
street railroads have been directed to 
account periodically to the court, it is 
not proper to include with or inject 
into such periodic accounts questions 
as to the proper apportionment be- 
tween the various parties in interest 
of funds coming into the hands of the 
receiver. Guaranty Trust Co. v. Met- 
ropolitan St. R. Co., 171 F. 1015. 


86. See cases infra this note. 


[a] As to rights of third persons. 
—(1) When a court takes posses- 
sion of street railroad property by its 
receiver, it necessarily assumes an 
obligation to everyone interested im 
it, or affected by its use, either to 
afford by its own orders every remedy 
which such person might have to as- 
sert his rights had no receiver been 
appointed, or else to give him leave 
to pursue such remedy against the 
receiver as if the receiver were a 
private person. Louisville Trust Co, 
y. Cincinnati Inclined Plane R. Co., 
78 F. 307. (2) It is within the powers 
of a court of equity to restrain suits 
against the receiver of a street rail- 
road system which would hamper the 
operation of the road, inconvenience 
the public, waste the assets, and de- 
stroy ihe value of the property and 
stock. Westinghouse Electric, etc., 
Co. v. Binghamton R. Co., 255 F. 378 
[appeal dism 257 F. 726, 169 C.C.A. 
14]. (8) The court has no power, 
however, to enjoin the trustee under 
a mortgage executed by a street rail- 
road company from bringing suit to 
foreclose it, where it is in default, 
merely because the property of the 
company is in the hands of a receiv- 
er. Westinghouse Electric, etc., Co. 
vy. Binghamton R. Co., supra. (4) 
Power given the lessee by a street 
railroad lease to recover in the name 
of the lessor taxes erroneously col- 
lected is not revoked by the appoint- 
ment of a receiver for the lessor com- 
pany, even before such reveiver has 
elected whether or not to affirm the 
lease, since the power was given for 
the very purpose of protecting the 
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and the discharge of the receivers.§7 

Pleading and practice in receivership proceeding. 
In administering the property and affairs of street 
railroad companies, where the matters involved are 
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ealities of pleading and practice will not be nicely 


complex and the various interests numerous, techni- 


considered, but the court will ordinarily adopt or 
permit such practice as is best calculated to secure 
and protect the equities.§® - 


a * 


XI. REGULATION AND OPERATION*®® 


[§ 227] A. Regulation—1l. Power To Regulate— 
a. In General. Like businesses generally that are 
affected by public interest,®® a street railway com- 
pany is a public utility,®! or a quasi public corpo- 
ration,®? and as such is subject to control and reg- 
ulation in the interest of the public.®* 


In Canada the dominion board has no jurisdiction 
over a provincial railway connecting with a domin- 
ion road in respect of its through traffic,°+ nor does 
the dominion board have jurisdiction over a pro- 
vincial road that crosses a dominion, road;°*® but a 


lessee in carrying out the terms of the 
lease. American Brake Shoe, etc., Co. 
v. New York R. Co., 291 F. 112. 


{b] On obligations under lease.—A 
street railroad company operating a 
line under lease remains fully liable 
on the covenants of the lease not- 
withstanding its receivership. Amer- 
ican Brake Shoe, etc., Co. v. New York 
R. Co., 282 F. 523 [aff 282 F..2938, and 
appeal dism sub nom. Highth Ave. R. 
Co. v. Hedges, 43 S.Ct. 704, 262 U.S. 
736, 67 L.Ed. 1207]. 


[ec] On action to enjoin mainte- 
nance of nuisance.—In an action by a 
municipality to compel the receiver 
of a street railroad to cease to main- 
tain tracks and rails in a public street 
in such old, defective, and uneven con- 
dition as to constitute a public nui- 
sance, where it appears that the re- 
ceiver is merely holding possession of 
the property pending the determina- 
tion of a controversy, and is not op- 
erating the road, and has no funds 
with which to remove such rails or 
replace them with new ones, the court 
will not compel him to carry out 
such removal or replacement, but may 
order him to surrender possession of 
the tracks to the city in order that 
it may do so. New York v. Montague, 
129 N.Y.S. 1084, 145 App.Div. 172 
[rev 124 N.Y.S. 959, 68 Misc. 176]. 


[d] On illegal combination.— 
Where certain street railroad compa- 


nies have entered into an illegal con-\ 


solidation, the appointment of re- 
ceivers for two of the companies does 
not remove them from the illegal 
combination. Continental Securities 
Co. v. Interborough' Rapid Transit Co., 
165 F. 945. 


[e] As excusing performance of 
franchise obligations.—The appoint- 
ment of a receiver for a street rail- 
way company does not excuse per- 
formance of a franchise obligation to 
pave between the tracks, on the 
ground of impossibility, so as to re- 
lieve the surety of the street railroad 
from liability on a bond conditioned 
to secure performance of franchise 
obligations. City of Montpelier y. 
National Surety Co., 122 A. 484, 97 Vt. 
111, 33 A.L.R. 489. 


87. “See cases infra this note. 


[a] Fox purpose of permitting re- 
organization.—Where an agreement 
has been made between nearly all 
claimants and other interested par- 
ties for the reorganization of a street 


railroad company, 
which is in receivership, conditioned 
upon the termination of the receiv- 
ership, the discharge of the receivers, 
and the return of the property, and 
such reorganization appears to be for 
the best interests of the public and 
of the interested parties, the receiv- 
ership will be terminated and the 
property be directed to be returned. 
American Brake Shoe, etc., R. Co. v. 
Pittsburgh R. Co., 296 F. 204. 


88. Morton Trust Co, v. Metropoli- 
tan St. R. Co., 170 F. 336. 


89. Cross references: 


Imposition of conditions in granting 
franchise see supra § 78 et seq. 


Power to control and regulate streets 
generally see Municipal Corpora- 
tions § 3677 et seq. 

Regulation: 


As common carrier see Carriers § 
1069 and cross references there- 
under. 

Ons 


Construction of street railroad in 
general see supra § 146. 
Public utilities generally 
Public Utilities §§ 20-23: 


Use of streets by public utilities 
generally see Municipal Corpo- 
rations § 3693 et seq. 


90. See Public Utilties § 20. 
91. See supra § 6 note 68, 


“Public utility” defined see Public 
Utilties § 1. 


92. See supra § 6 note 66. 


98. Phoenix Ry. Co. of Arizona v. 
Lount, 187 P. 933, 21 Ariz. 289; Bur- 
gess v. City of Brockton, 126 N.E. 456, 
235 Mass. 95; In re Milwaukee Elec- 
eae Ry. & Light Co., (Wis.) 196 N.W. 

oO. 

[a] Administrative function.—The 
regulation of the operation of street 
railways is an administrative and not 
a judicial function. Connecticut Co. 
v. City of New Haven, 130 A. 169, 103 
Conn, 197. 


Regulation of public utilities gen- 
erally see Public Utilties §§ 20-23. 


94, Montreal City vy. Montreal St. 
Ry. Co., [1912] A.C. 333 (construing 
reeks North America Act [1867] §§ 


95. In re Ross, ete., R. Co., 34 Ont. 
L. 599, 25 Dom.L.R. 618, 19 Can.R.Cas, 


see 


*By HARRY ROSEN (§8§ 227-258). 
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the property of. 


street railroad declared to be a work for the gen- 
eral advantage of Canada falls within the exclusive 
jurisdiction of the dominion.®® 


[§ 228] b. By State. The power to control and 
regulate the operation of street railroads resides 
primarily in the legislature of the state,®’ although 
within constitutional limitations®*® it may, either 
wholly or in part, and either expressly or impliedly, 
be delegated to the municipality within which the 
railway operates,®® or to specified boards or com- 


166. 


96. Kerley vy. London, ete., Trans- 
portation Co., 28 Ont.L. 606, 13 Dom. 
L.Rw365, 15 Can.R.Cas. 337 [rev 26 
Ont.L. 588, 22 Ont.W.R. 646, 6 Dom. 
L.R. 189, 14 Can.R.Cas. 111]. 


97. Southwest Missouri R. Co. v. 
Public Service Commission, 219 S.W. 
380, 281 Mo. 52; Third Ave. Ry. Co. v. 
Godley, 238 N.Y.S,; 380, 227 App.Div. 
568; City of Schenectady v. Schenec- 
tady Ry. Co., 194 N.Y.S. 375, 118 Misc. 
676; City of Scranton vy. Publie Serv- 
ice Commission, 110 A. 775, 268 Pa. 
192 [aff 73 Pa.Super. 192]; Ashworth 
vy. Pittsburg Ry. Co., 17 Pa.Dist. 128; 
Town of West Rutland v. Rutland 
Ry., Light & Power Co., 121 A. 755, 96 
Vt. 413. See Louisville City R. Co. 
yv. Louisville, 8 Bush (Ky.) 415. 


[a] Thus a city, exercising its 
power under Const. art 17 § 9, to con- 
sent to the construction of a street 
railway, is conclusively presumed to 
have known that the sovereign police 
power of the state, under art 16 § 38, 
to modify the terms of the consent- 
ing ordinance, would be supreme 
whenever the general well-being of 
the public so required. City of Scran- 
ton v. Public Service Commission, 110 
foe 268 Pa. 192 [aff 73 Pa.Super. 


[b] Nature of right.—The right to 
regulate the running of railroad cars 
is a governmental power vested in the 
state in its sovereign capacity, which 
may be exercised by the state direct- 
ly or delegated to a commission ap- 
pointed by it or to the municipalities. 
City of Schenectady vy. Schenectady 


Hae Coy al 94 SNsYi. Sie 05, aibaisevn ses 

(0. 

pA ig See Constitutional Law §§ 323— 
99. U.S.—Cleveland City R. Co. v.- 


Cleveland, 94 F. 385 [aff 24 S.Ct. 756, 
194 U.S. 517, 538, 48 L.Hd, 1102). 


Ill.— People v. Suburban R. Co., 53 
N.E. 349, 178 111, 594, 49 L.R.A. 650. 


Ky.—Louisville City R. Co. v. Lou- 
isville, 8 Bush 415. os 


Mo.—McHugh y. St. Louis Transit. 


Co., 88 S.W. 853, 190 Mo. 85. 


N.Y.—City of Schenectady v. 
Schenectady Ry. Co., 194 N.Y.S. 875, 
118 Mise. 676; New York v. Interur- 
Se St. R. Co:, 86 N.Y.S. 673, 43 Misc. 


t 
_ 


88 226-228 : 


4 
. 
Z 
J 


Se a 


ae 


= Syl 


—s 


—=oFre 


ena ee 


§§ 228-229] 


missions, or to both the municipality and the com- 
Although power of regulation may have 
been delegated, there is always in reserve the au- 
thority of the legislature to do directly what it au- 


mission.2 


thorizes its creatures to do.? 


[§ 229] c. By Municipality.4 As heretofore stat- 
ed, the power to regulate the operation of a street 
railroad may be delegated to the municipality in 
which it operates,® such power also existing under 
the police power possessed by such municipality.® 
A track laid in a publie street, although by express 
public grant, is subject to such regulations as are 
reasonably necessary to secure the public safety.’ 
Hence a grant to a street railroad company of the 
right to own property and transact business in a 


ak’. © Ld Tu 
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municipality affords it no immunity from reasona- 
ble control and regulation by the municipality un- 
der its police power,® although the railroad is con- 
structed prior to the incorporation, as a munici- 


pality, of the territory through which it runs,® par- 


Pa.—HBrie v. Hrie Traction Co., 70 A.; To regulate street railroads generally 


904, 222 Pa. 43. 


Can.—Liverpool, etc., R. Co. v. Liv- 
erpool, 33 Can.S.C. 180. See also Reg. 
v. Toronto R. Co., 35 Can.L.J.N.S. 422. 


Constitutional questions affecting 
delegation to municipality generally 
see Constitutional Law § 357. 


1. Cal.—San Francisco R. Com’rs 
Bd. v. Market St. R. Co., 64 P. 1065, 
£32 Cal. 61. ; 


N.Y.—McAneny v. Board of Esti- 
mate and* Apportionment of City of 
New, York, 134 N.B. 187, 232° NVY. 
377; Third Ave. Ry. Co. v. Godley, 
238 N.Y.S. 380, 227 App.Div.. 568 
(transit commission in New York 
City); City of Schenectady v. Schenec- 
ative URVe. CO, 194° NEY S375, 1118 
Mise. 676; New York v. Interurban 
St. R. Co., 86 N.Y.S. 678, 43 Misc. 29. 


Pa.—Philadelphia & West Chester 
Traction Co. v. Public Service Com- 
mission, 80 Pa.Super. 355; Bridgewa- 
ter Borough v. Beaver Valley Traction 
Co., 5 Pa.Dist.&Co. 646. 


Philippine.—Manila v. Manila Elec- 
tric Ry. & Light Co., 36 Philippine 89. 


Vt.—Town of West Rutland vy. Rut- 
land Ry., Light & Power Co., 121 A. 
755, 96 Vt. 413. 


Can.—Montreal Park, etc., R. Co. v. 
Montreal, 43 Can.S.C. 256; Montreal 
St. Ry. Co. v. Montreal, 43 Can.S.C. 
197; Montreal St. Ry. Co. v. Montreal 
Terminal Ry. Co., 36 Can.S.C. 369. 


Ont.—Waterloo v. Berlin, 28 Ont.L. 
206, 4 Ont.W.N. 256, 23 Ont.W.R. 337; 
In re West Toronto, etec., R. Co., 25 
Ont.L. 9, 20 Ont.W.R. 271; In re Ni- 
agara Falls, etc., Ry. Co., 20 Ont.L. 
197, 15 Ont.W.R. 119; In re Toronto 
R. Co., 19 Ont.L. 396, 14 Ont.W.R. 578; 
In re Port Arthur Electric St. Ry. 
Co., 18 Ont.L. 376, 138 Ont.W.R. 811; 
Jn re Ross, etc., R. Co., 9 Ont.W.N. 
158. 


[a] Validity of statute.—Members 
of transit commission created by L. 
(1921) c 184, amending Public Service 
Commission Law, are not city officers 
within the meaning of Const. art 10 § 
2, and the act is not invalid because 
authorizing their appointment by the 
governor, the office of transit commis- 
sioner being a new Office, which the 
legislature could fill by designating 
the persons to act as commissioners. 
McAneny vy. Board of Estimate and 
Apportionment of City of New York, 
434 NSB D875 28 20N se 3 17. 


2. Connecticut Co. v. New Haven, 
2200 -A, 169, 103, Conn. 197. 

g. Ashworth v. Pittsburg Ry. Co., 
44 Pa.Super. 326. 

4 Power of municipality: 
As to fares see Carriers §§ 1089, 1090. 


See Municipal Corporations § 579. 
5. See supra § 227 note 99. 


6 Power of municipality to regu- 
late street railroads generally see Mu- 
nicipal Corporations § 579. 


7 Connecticut Co. v. Town of 
Stamford, 110 A. 554, 95 Conn. 26. 


[a] Duties of railway.—A munici- 
pality may require of a street railroad 
company the performance of duties 
beneficial to the public, under its pow- 
er to grant such company the use of 
its streets, alleys, and public places. 
People v. Suburban R. Co., 53 N.E. 
349, 178 Tll. 594, 49 L.R.A. 650. 


[b] Cars of suburban company 
turned over to city company for op- 
eration on entry into city are subject 
to regulation by the city authorities 
as are other cars of the city compa- 
ny. Stafford v. Cleveland Ry. Co., 20 
OhioCir.Ct.N.S. 129. 


Regulation and prohibition as to 
streets generally see Municipal Cor- 
porations § 3691. 


8. Cal.—San Jose v. San Jose, etc., 
R. -Co., 58 Cals 476. 


Tll.—Bloomington, etec., R. etc., Co. 
v. Bloomington, 123 Ill.App. 639. 


Ky.—South Covington, ete., St. R. 
Co. v. Berry, 18 S.W. 1026, 93 Ky. 43, 
40 Am.S.R. 161, 15 L.R.A. 604, 13 Ky. 
L. 943. 


N.J.—Consolidated Traction Co. v. 
Elizabeth, 34 A. 146, 58 N.J.Law 619, 
32 L.R.A. 170; State v. Trenton, 20 
Nid uaw 2382) 11) 4b. RA. 


N.Y.—People v. Geneva, ete., Trac- 
tion Co., 98 N.Y.S. 719, 112 App.Div. 
581 [aff 78 N.E. 1109, 186 N.Y. 516]. 


~ Pa,—Frankford,-:ete.,.) Ri; Corn. 
Philadelphia, 58 Pa. 119, 98 Am.D. 
242; Harrisburg City Pass. R. Co. v. 
Harrisburg, 2 Chest.Co. 333. 


Va.—Norfolk R., etc., Co. v. Cor- 
letto, 41 S.E. 740, 100 Va. 355. 


[a] Thus the fact that a street 
railroad company has direct authority 
from the legislature to use the streets 
of a city does not exempt it from 
reasonable municipal control. Nor- 
folk R., etce., Co. v. Corletto, 41 S.E. 
740, 100 Va. 355. 


9, Union Depot R. Co. v. Southern 
R. Co., 16 S.W. 920, 105 Mo. 562; New- 
port News, etc., R., ete., Co, v. Hamp- 
ton Roads R., ete., Co., 47 S.E. 339, 
102 Va. 795-[error dism 27 S.Ct. 775, 
203 U.S. 598, 51 L.Ed. 334]. 


[a] Thus, where a street railroad 
company constructs lines of railroad 
in territory under authority of the 
board of county supervisors, and the 
territory is subsequently incorporated 


ticularly where it accepts the subsequently enacted 
municipal charter.1° On the contrary, where a street 
railroad company accepts its charter or the grant of 
its franchise from a municipality, it is bound to 
hold its special privileges subject to the regulations 
then existing and to such regulations as the munic- 
ipality may from time to time impose upon it, as 
reasonably necessary to the protection and preser- 
vation of persons and property,/! whether or not 
it accepts the ordinance making the regulation,!? 


as a city, the control of the streets, 
including those on which railroad 
lines have been built, passes from the 
board of supervisors to the municipal 
authorities. Newport News, etc., R., 
etc., Co. v. Hampton Roads R., etc., 
Co., 47 S.H. 839, 102 Va. 795 [error 
dism 27°8.Ct. 775, 203'U.S. 598, 51. L. 
Ed. 334]. 


10. Union Depot R. Co. v. South- 
ern R. Co., 16 S:W. 920, 105 Mo. 562. 


11. U.S.—Minneapolis St. Ry. Co. 
v. City of Minneapolis, 189 F. 445. 


Ill.—People vy. Suburban R. Co., 53 
N.E. 349, 178 Tl. 594, 49 L.R.A. 650. 


Mo.—Campbell v. St. Louis, etc., R. 
Co., 75 S.W. 86, 175 Mo: 161. 


N.Y.—Brooklyn v. Nassau Electric 
R. Co., 46 N.Y.S. 651, 20 App.Div. 31. 


Pa.—West Philadelphia Pass. R. 
Co. v. Philadelphia, 10 Phila. 70, 30 
Leg.Int. 256. 


Wis.—State v. Milwaukee Electric 
Ry. & Light Co., 129 N.W. 6238, 144 
Wis. 386, 140 Am.S.R. 1025. ; 


[a] Consideration.—The right giv- 
en by a municipality to a street rail- 
road company to use its streets is a _ 
sufficient consideration for an under- 
taking on its part to comply with cer- 
tain conditions of the ordinance. Peo- 
ple v. Suburban R. Co., 53 N.E. 349, 
178 Ill. 594, 49 L.R.A. 650. 


[b] Time for adoption of rules.— 
St. (1898) § 1862, subjecting street 
railroads to such reasonable munici- 
pal regulation as shall be prescribed 
“from time to time,’ does not require 
that the rules be adopted wher the 
right to use streets is granted. State 
v. Milwaukee Electric Ry. & Light 
Co., 129 N.W. 6238, 144 Wis. 3886, 140 
Am.S.R. 1025. 


Power of municipality to regulate 
generally see Municipal Corporations 
§ 579. 


Conditions in franchise see supra § 
78 et seq. 

°12. Sluder v. St. Louis Transit Co., 
88 S.W. 648, 189 Mo. 107, 5 L.R.A.N.S. 
186; Riska v. Union Depot R. Co., 
79 S.W. 445, 180 Mo. 168; Nagel v. 
St. Louis Transit Co., 79 S.W. 502, 
104 Mo.App. 438; Meyers v. St. Louis 
Transit Co., 73 S.W. 379, 99 Mo.App. 
363; Gebhardt v. St. Louis Transit 
Co., 71 S.W. 448, 97 Mo.App. 373; Mc- 
Andrew y. St. Louis, ete., R. Co., 88 
Mo.App. 97 [qualifying Sanders v. 
Southern Electric R. Co., 48 S.W. 855, 
411]; Smith v. Butler, 16 
Q.B.D. 349. See also Murphy v, Lin- 
dell R. Ce., 54 S.W. 442, 153 Mo, 252. 
But see Day v. Citizens’ R. Co., 81 Mo. 
App. 471. 

Necessity for acceptance of par- 
ticular regulations see passim infra 
§§ 232-238, 
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and this is particularly true where the grant to it 
expressly reserves such right to the municipality.?$ 
Under a general power reserved to the municipality 
in the ordinance granting the franchise, specific reg- 
A regulation in 
an ordinance granting a street railroad company the 
right to operate along the streets of the city, and 
providing that it shall apply to streets “hereafter” 
used, applies to the exercise of the franchise upon 
streets subsequently added within the limits of the 
The power conferred upon a municipality 
to regulate the exercise of the franchise of a street 
railroad company is in the nature of a police power 
which may be modified or repealed by the legisla- 
ture,!® and may be revoked and conferred upon 
another agency,!? such revocation taking place when 
the same power is conferred on a state board or com- 
Where the power to regulate the rail- 
ways has been conferred on a state board, any con- 


ulations may be promulgated.** 


city.1® 


mission.!8 


13. Mich.— People Vv. Detroit 
United R. Co., 97 N.W. 36, 134 Mich. 
682, 104 Am.S.R. 626, 63 L.R.A. 746; 
Detroit v. Ft. Wayne, etc., R. Co., 54 
N.W. 958, 95 Mich. 456, 35 Am.S.R. 
580, 20 L.R.A. 79. | 


Mo.—Campbell v. St. Louis, ete., R. 
Co. 75 (SW, 86, 175 Mo. 161. 


N.Y.—New York v. Second Ave. R. 
Co., 34 Barb. 41, 12 Abb.Pr. 364, 21 
How.Pr. 257 [aff 32 N-Y. 261]. 


R.I.—Paweatuck Valley St. R. Co. 
v. Westerly, 47 A. 691, 22 R.I. 307. 


Can.—Toronto R. Co. v. Toronto, 37 
Can.S.C. 430 [rev 10 Ont.L. 657, 
Ont.W.R. 677]. 


Regulations attached to franchise 
as conditions thereof see supra § 78 
et seq. 


14. City of Tacoma v. Boutelle, 112 
P. 661, 61 Wash. 434, 


Particular regulations see infra §§ 
232-238. 


15. City of Camden v. Public Serv- 
ice Ry. Co., 82 A. 607, 82 N.J.Law 246 
Perron dism 86 A. 397, 84 N.J.Law 
309]. 


16. Inhabitants of Town of Phil- 
lipsburg v. Board of Public Utility 
Com’rs, 88 A. 1096, 85 N.J.Law 141. 


17. Inhabitants of Town of Phil- 
lipsburg v. Board of Pubiic Utility 
Com’rs, supra; City of Schenectady v. 
Schenectady Ry. Co., 194 N.Y.S. 375, 
118 Misc. 676. 


[a] Thus, even if second-class 
cities had the power to regulate the 
operation of street railroads before 
the enactment of Public Service Com- 
missions Law, the delegation by the 
state of such power to the city did not 
deprive the state of the power there- 
after to vest general jurisdiction of 
the subject matter in a commission, 
even though the effect was to revoke 
the power conferred on the municipal- 
ity. City of Schenectady v. Schenec- 
nay Ry. Co., 194 N.Y.S. 375, 118 Misc. 

76. 


18. Northern Trust Co. v. Chicago 
Rys. Co., 149 N.B. 422, 426, 318 111. 
402; Inhabitants of Town of Phil- 
lipsburg v. Board of Public Utility 
Com’rs, 88 A. 1096, 85 N.J.Law 141; 
City of Schenectady v. Schenectady 
Ry. Co., 194 N.Y.S. 375, 118 Misc. 
676. But see Manila v. Manila Elec- 
tric Ry. & Light Co., 36 Philippine 89 
(act creating board of public utility 
commissioners does not ipso facto 
repeal every statute of every munici- 
pality dealing with criminal acts of 
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public utilities committed within its 
confines). 


“Where the General Assembly 
enacts a new statute upon a certain 
subject, and it appears from the act 
that it is the legislative intention to 
make a revision of the whole subject 
and to frame a new plan or scheme 
in relation thereto, there is, in effect, 
a legislative declaration that what- 
ever is embraced in the new statute 
shall prevail, and that whatever is 
excluded therefrom shall be discard- 
ed. The revision of the whole sub- 
ject by the new statute evinces an 
intention to substitute its provisions 
for the old law upon the subject.” 
Northern Trust Co. v. Chicago Rys. 
Co., supra. 


19. Ariz.—Phoenix Ry. Co 
Antgona v.. Lowe, 187 P. 933, 21 
28 


mony 
Ariz. 


Conn.—Connecticut Co. v. City of 
New Haven, 130 A. 169, 103 Conn. 197, 


Ga.—Savannah HElectrie Co. 
Lowe, 108 S.H. 313, 27 Ga.App. 35 


Ill.—Northern Trust Co. v. Chicago 
Rys. Co., 149 N.E. 422, 318 Ill. 402; 
Ewald vy. Chicago Rys. Co., 247 Ill. 
App. 77. 


N.Y.—New York State Rys. v. City 
of Rochester, 195 N.Y.S. 783, 119 Misc. 
128; City of Schenectady v. Schenec- 
bored Ry. Co., 194 N.Y.S. 375, 118 Misc. 


Vv. 
0. 


[a] Reason for rule.—‘“‘If both the 
commission and the city could exer- 
cise the same power at the same time 
with reference to the same subject- 
matter, their requirements in respect 
of the same utility might be utterly 
contradictory. In such eases the 
utility could not obey both the com- 
mission and the city council. Yet the 
Public Utilities Act enjoined obedi- 
ence to the commission’s orders, and 
prescribed severe penalties for fail- 
ures to comply. Obviously, concur- 
rent authority would lead to con- 
flict and confusion.” Northern Trust 
Co, v. Chicago Rys. Co., 149 N.B. 422, 
426, 318 Ill. 402. 


(b] Construction.—Civ. Code (1913) 
par 1897 subd 7, cannot be a lim- 
itation on powers of the corpora- 
tion commission, the provision as to 
power of cities with reference to 
regulating and operating street rail- 
ways, ete., being found in Rev. St. 
(1901) par 465, when there was no 
corporation commission, so that if its 
terms are in conflict wtih the con- 
stitution or the laws affecting the 
powers of the corporation commission 


[§ 230] d. By Board or Commission.?? 
been already stated, the power to regulate the op- 
eration of a street railroad may be delegated to 
designated boards or commissions,?? and in most 
jurisdictions, there are in existence such boards or 
commissions on whom have been placed the right 
and duty of regulation.?* 
sion must be derived from the legislature by express 


[§§ 229-230 


flicting power theretofore existing in a municipality 
ceases,1® the municipality having no power to en- 
eroach on the power of the board.?° 
creation of a board to which has been conferred 
general supervision of all railroads in the state that 
it may ascertain the physical conditions and details 
of operation for the purpose of recommending im- 
provements has been held not to take away from 
the municipality the power to regulate the conduct 
of street railroads operating therein.?+ 


However, the 


As has 


The power of a commis- 


it would have to give way. Phoenix 
Ry. Co. of Arizona vy. Lount, 187 P. 
933, 21 Ariz. 289. ; 


Creation of public utility board as 
not repealing speed ordinance see in- 
fra § 236 note 67 [o]. 


Regulations of board as overriding 
municipal regulation on same subject 
see infra § 230 note 39. 


20. New York State Rys. v. City 
oe eee a 195 N.Y.S; 7838, 119 Mise. 


[a] Ordinances as to matters 
within jurisdiction of board are void. 
—New York State Rys. vy. City of 
ee yeh 195 N.Y.S. 783, 119 Mise: 


21. New York v. Interurban St. R. 
Co., 86-N.Y.S. 673, 43 Misc. 29. 


22. Public service commissions 
gonprany, see Public Utilities §§ 68— 


23. See supra § 228 note 1. 


24. See constitutional and statu- 
tory provisions. 


[a] Particular boards.—The street 
railways of the city of Lincoln are 
under the jurisdiction of the state 
railway commission, and it is the duty 
of the commission to regulate the 
services of such railways. Herpols- 
heimer v. Lincoln Traction Co., 147 
N.W. 1114, 96 Neb. 154; H. Herpols- 
heimer Co. v: Lincoln Traction Co., 
147 N.W. 206, 96 Neb. 154 [reh den 
149 N.W. 326, 97 Neb. 113]. 


[b] Validity of  statutes.—Civ. 
Code (1910) § 2662, extending the 
power of the railroad commission to 
street railroad companies, but provid- 
ing that it shall not be construed to 
impair any valid subsisting contract 
between any municipality and any 
such company, is not invalid. Geor- 
gia Ry. & Power Co. v. Town of Deca- 
tur, 43, S.Ct, (613), -262) US 432)) 67! ie 
ee 1065 [rev 111 S.E. 911, 153 Ga. 


[c] Street railroad being a public 
service corporation is subject to the 
jurisdiction, control, and regulation 
of the corporation commission. Phce- 
nix Ry. Co. of Arizona v. Lount, 187 
R933, 21 Ariz. 289), 


[d] Applicability of statute.—St. 
8989-3991, relating to the powers of 
railyoad commissioners generally has 
no application to street railroad com- 
panies, City of Barre v. Barre & M. 


‘Traction & Power Co., 92 A. 237, 88 


Vt. 304. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


pak 


a 
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§ 230] 


grant?® or reasonable intendment therefrom.2¢ 
boards may act only within the authority granted 
by the statute,?7 or, as otherwise stated, the board 
or commission can exercise only such powers as the 
law has conferred upon it,?8 and no regulations or 
orders may be promulgated by them beyond the 
powers delegated in the statute,?® and the enforce- 
ment of an order or regulation not within its pow- 
ers to make will be restrained.®° 
regulate a street railroad company and its .opera- 
tion conferred upon a state board does not include 


the power to grant franchises ;31 


franchise granted to a street railroad company is 
subject to conditions and reservations set forth 
therein,?? the board may not by regulation inter- 
fere with or abrogate conditions or reservations 


25. United R., etc., Co. v. State/ 


pene? Commission, 91 A. 552, 123 Md. 


26. United R., etc., Co. v. 
Roads Commission, supra. 


27. City of Syracuse v. New York 
State Rys., 189 N.Y.S. 763; City of 
Bluefield v. Public Service Commis- 
sion, 118 S.E. 542, 94 W.Va. 334. 


[a] Preventing damage to streets. 
—The public service commission does 
not have jurisdiction on petition of 
a city to compel an electric railway 
company using the streets under a 
franchise from the city to order it to 
improve plant and equipment or so 
operate them as to prevent damage to 
the streets; there being no question 
raised as to the adequacy of the 
service or reasonableness or justness 
of the rates or tolls charged. City of 
Bluefield v. Public Service Commis- 
sion, 118 S.E. 542, 94 W.Va. 334. 


28. Towers v. United Rys. & Elec- 
tric Co. of Baltimore, 95 A. 170, 126 
Md. 478; People ex rel. United Trac- 
tion Co. v. Public Service Commis- 
sion of New York, Second Dist., 153 
N.Y.S. 542, 167 App.Div. 498. 


[a] Construction of statute.— 
Publie Serv. Commn. L. § 50, provid- 
ing for the regulation of repairs, im- 
provements, changes, etc., applies to 
the regulation of the construction, 
maintenance, and operation of rail- 
roads and street railroads in such re- 
spects only as affects the transporta- 
tion of persons and property. City of 
Syracuse v. New York State Rys., 
189 N.Y.S. 763. 


[b] Underground wires.—Where a 
city had by ordinance the power to 
compel a street car company to put 
its wires underground; and pursuant 
to such power the eompany had at 
considerable expense put certain of its 
wires underground, the work requiring 
the tearing up of the streets, which 
could only be done by permission of 
the city, the public service commission 
should not have ordered the company 
to make material yearly extensions of 
its underground conduit and feeder 
system, but should have left it to the 
city to order the wires to be put un- 
derground and conduits to be built, 
as telephone and electric light wires 
could also be placed in the conduits, 
thus requiring but a single tearing 
up of the streets. People ex rel. 
United Traction Co. v. Public Service 
Commission of New York, Second 


State 


Dist., 153 N.Y.S. 542, 167 App.Div. 
498. 
29. People ex rel. New York Rys. 


Co. v. Public Service Commission of 
First Dist., 119 N.B. 848, 223 N.Y. 
373. 
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Such 
franchise.?? 


The power to 


and where the 


[a] 
Under Public Service Commissions L. 
§§ 4, 52, authorizing the public serv- 
ice commission to establish a system 
of accounts to be used by the carrier, 
the commission, had no authority to 
require the preservation of twenty 
per cent of.the gross receipts to 
establish an amortization fund for 
the renewal of a street railway when 
the existing equipment should be no 
longer capable of use. People ex rel. 
New York Rys. Co. v. Public Service 
Commission of First Dist., 119 N.B. 
848, 223 N.Y. 3738. 


30. Towers v. United Rys. & Elec- 
tric Co. of Baltimore, 95 A. 170, 126 
Md. 478. 


81. City of Seattle v. Puget Sound 
Tract., etc., Co., 174 P. 464, 103 Wash. 
41; State v. Public Service Commis- 


‘sion, 172 P. 890, 101 Wash. 601. 


Granting of franchises see supra § 
27 et seq. 


32. See supra § 78 et seq. 


33. City of Seattle v. Puget Sound 
Traction, Light & Power Co., 174 P. 
464, 466, 103 Wash. 41; State v. Pub- 
lic Service Commission, 172 P. 890, 
892, 101 Wash. 601. 


“The right to deal with the ques- 
tion of rates and service is an en- 
tirely different matter from the right 
to grant franchises or abrogate the 
provisions thereof, The franchises in 
question having been granted under 
the clear and express authority of a 
statute enacted long prior to the Pub- 
lic Service Commission Law, it seems 
plain that it was not the intent of the 
latter law to grant power to the com- 
mission to abrogate franchise provi- 
sions. Had the Legislature desired to 
confer this power upon the commis- 
sion, it would have been easy to have 
said so in, such language as would 
have made the intent plain.” State v. 
Public Service Commission, supra 
[quot City of Seattle v. Puget Sound 
Traction Light & Power Co., supra]. 


[a] Thus a board or commission 
created thereafter cannot relieve the 
company of its obligations under such 
conditions without express provision 


therefor. State v. Public Service 
Commission, 172 P. 890, 101 Wash. 
601. 

Conditions and reservations in 


franchises see supra § 78 et seq. 
34. See constitutional provisions. 


35. Tulsa St. Ry. Co. v. State, 110 
P. 378, 26 Okl. 559. 


[a] Thus a board of county com- 
missioners has no power to contract 
with and grant franchises to an elec- 
tric street railway company to con- 
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lawfully imposed by a municipality in granting a 
On the other hand, where the power 
to regulate a street railroad is vested by the con- 
stitution in a board or commission,** it cannot be de- 
prived of its power by the terms of the franchise 
granted by the local authorities.?® 
er of the state has been once delegated to a board 
or commission, this right to its exercise is exclu- 
sive of its exercise by any other body,?* except such 
others as are specifically authorized to exercise it.37 
Where the power to regulate has been delegated to 
the power of both a commission and the municipali- 
ty, the municipality is subject to that of the com- 
missioners when exercised,** the regulation of the 
board on same subject prevailing over the regula- 
tion of the municipality.*® 


When the pow- 


Although towns are 


Method of keeping accounts.—/ struct its line over the public high- 


ways of the county and therein grant 
terms and make conditions absolving 
such company from the general super- 
vision and control conferred by the 
constitution upon the corporation 
commission. Tulsa St. Ry. Co. v. 
State, 110 P. 373, 26 Okl. 559. 


36. Phoenix Ry. Co. of Arizona v. 
Lount, 187 P. 938, 21 Ariz. 289; Con- 
necticut Co. v. City of New Haven, 
130 A. 169, 1083 Conn. 197; Ewald v. 
Chicago Rys. -Co., 247 Ill.App: °77; 
City of Schenectady v. Schenectady 
Ry. Co., 194-N.Y.S. 875, 118 Misc. 676. 


[a] Reason for rule.—The Public 
Service Commission Law, which was 
in operation prior to the enactment 
of the Second-Class Cities Law, and 
which gave to the commission, the 
power to regulate the practices and 
service of street railroads, neces- 
sarily gave exclusive power to the 
commission since regulation by two 
different bodies of equal authority 
would be impracticable, and therefore 
second-class cities were given no 
power to regulate the operation of 
such, street railroads by Seconad-Class 
Cities L. art 4 § 30, giving it general 
authority to enact ordinances, not in- 
consistent with law, for the safety 
and welfare of its inhabitants. City 
of Schenectady v. Schenectady Ry. 
Co., 194 N.Y.S. 375, 118 Misc. 676. 


[b] Exclusiveness of power of 
commission.—Under Public Utility 
Act, particularly Gen. St. (1918) § 


3621, regulations of the operation of 
street cars, excepting local traffic 
regulations, are within exclusive ju- 
risdiction of public utilities commis- 
sion. Connecticut Co. v. City of New 
Haven, 130 A. 169, 103 Conn. 197. 


[ec] Thus since the power to re- 
quire local cars to run to a given 
point in a city rests exclusively with 
the public utilities commission under 
Gen. St. (1915) §§ 8368, 8369, 8329, and 
8361, a prosecution for violating a 
eity ordinance making such require- 
ment does not lie. Ex parte Wright, 
170. P: 28, 102 Kan. 329. 


37... City of Schenectady Vv. 
Schenectady Ry. Co., 194 N.Y.S. 375, 
118 Misc. 676. 


38. Connecticut Co. v. City of New 
Haven, 130 A. 169, 103 Conn. 197, 


39. Savannah EPlectric Co. v. Lowe, 
108 S.E. 318, 27 Ga.App. 350 


Creation of public utility board as 
not repealing’ speed ordinance see 
infra § 236 note 67 [o]. 


In regard to regulation as civision 
of accommodations between white 
and colored passengers see infra § 
233 note 23. 
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charged with the duty of maintaining their high- 
ways,?° a board or commission to which regulatory 
powers have been delegated by the state has com- 
plete administrative supervision over the operation 
of the cars of a street railroad company.*: In some 
of the jurisdictions giving to a state board power 
to regulate street railroads,*? an exception is made 
in regard to railroads owned or operated by a mu- 
uicipality.*% 


Estoppel to deny power. Consent to, and com- 
pliance with, an order of the board estops the rail- 
way from denying the power of the board to make 
such order.*# 


Proceedings before board.*5 The proceedings be- 
fore the board are governed by the statutes and 
rules relating thereto.4® Where changes in circum- 
stances have occurred after the close of a hearing 
before the board which materially affect the ques- 
tion before the board, a rehearing thereon should 
be granted.47 2 


Review of orders of board.4® In some jurisdic- 
tions there is provision for a review of the orders 
or rulings of the board or commission by a court,*® 
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in which ease the review is limited to a considera- 
tion of only such questions as are permitted by the 
statute.°° 


[§ 231] e. Extent and Limits of Power To Regu- 
late Generally.°1 Regulations of the proper body*®? 
must not be inconsistent or in conflict with the char- 
ter rights of the street railroad,** so that such body 
cannot, under the pretense of regulation, deprive 
the company of its property or franchise rights. 
The regulations must not be imposed arbitrarily or 
capricicusly, but must be such only as are reasona- 
ble,®® and hence must not be such as will destroy or 
unreasonably impair the rights or franchises grant- 
ed to the company.®* Thus a municipal government 
cannot deprive a street railroad company of the 


right of way, which has been granted to it, except . 


in the manner prescribed by law for the taking of 
private property for public use.°? Regulations, 
however, which are otherwise valid, will be upheld 
if reasonable.®’ JIn-determining the reasonableness 
of a regulation or order, pecuniary loss to the com- 
pany which would result from compliance should be 
considered,®® although such detail is not conclusive 


40. See Highways § 309. Commission of New York, ‘Second Ill.—City of Chicago v. Chicago, 
41. Town of West Rutland v. Rut- ie 153 N.Y.S. 542, 167 App.Div. rien El. R. Co., 95 N.E. 456, 250 Ill. 


land Ry., Light & Power Co., 121 A. 
755, 96 Vt. 413. - 


42. See supra § 228. 


[a] Rulings of law.—Under Gen. L. 
ec 161 § 142, giving courts jurisdiction 


La.—Shreveport Traction Co. v. 
Shreveport, 47 So. 40, 122 La. 1, 129 


[§§ 230-231 


43. See statutory provisions, 


[a] Railways within exception.— 
Public Utilities Act § 10 does not ex- 
cept from provisions of the act street 
railroads, as “owned or operated by” 
the city, where the city has only an 
option to buy them and has a voice 
in their management. City of Chi- 
cago v. O’Connell, 116 N.E. 210, 278 
Ti eOO 8 ALR OL Gs 


_ 44 Public Service Ry. Co. v. Board 
of Public Utility Com’rs, 93 A. 585, 
87 N.J‘Law 250 [aff 91 A. 318, 86 N.J. 
Law 105]. 


45. Proceedings before public 
service commissions generally see 
Public Utilities §§ 101-126. 


46. See statutory provisions. 


47. People ex rel. United Traction 
Co. vy. Public Service Commission of 
New York, Second Dist., 153 N.Y.S. 
542, 167 AppDiv. 498. 


[a] War as requiring rehearing. 
—Where a hearing before the public 
service commission, resulting in an 
order requiring a street railway com- 
pany to make certain changes in its 
equipment and method of operation, 
some of which were costly, was 
finished in July, 1914, and it was 
therefore impossible for the company 
to urge on the hearing that it would 
be embarrassed in raising money be- 
cause of the foreign war, an applica- 
tion for a rehearing because of the 
claimed impossibility to raise the 
necessary money should have been 
granted. Peopte ex rel. United Trac- 
tion Co. v. Public Service Commission 
of New York, Second Dist., 153 N.Y.S. 
542, 167 App.Div. 498. 


43. Review of orders of public 
service commissions generally sce 
Public Utilities §§ 127-144. 


49. See statutory provisions, 
50. City Council of Salem v. East- 
ern Massachusetts St. Ry. Co., 149 


N.E. 671, 254 Mass. 42; People ex rel. 
United Traction Co, v. Public Service 


= ; PLAT ae NE Le GT Se ea 
For later cases, developments and changes in the law see Annotations, same title and section 


to review rulings of state department 
or commission relative to street rail- 
ways, jurisdiction relates to “rulings” 
of law. City Council of Salem v. 
Eastern Massachusetts St. Ry. Co., 
149 N.E. 671, 254 Mass. 42 (juris- 
diction of supreme judicial court). 


[b] Question of fact for commis- 
sion.—While the public service com- 
mission would not be justified in or- 
dering a street railway company to 
provide larger cars simply for the 
purpose of conforming to the style 
of an aristocratic city, if the smaller 
cars were convenient and adequate for 
the purposes for which they were be- 
ing used, where there was evidence be- 
fore the commission that the smaller 
cars were not convenient or com- 
fortable and not adapted to the large 
traffic of a large city, a question of 
fact was presented for the commis- 
sion’s determination. People ex rel. 
United Traction Co. v. Public Service 
Commission of New York, Second 


rete 153 N.Y.S. 542, 167 App.Div. 
51. Cross references: 


Carriers see Carriers § 1069 and cross 
references thereunder. 


Commercial railroads see Railroads 
§§ 72-75, 887-1065. 


Particular regulations see 
232-238. 


52. Power to regulate generally 
see supra §§ 227-230. 


53. Bain v. Ft. Smith Light & 
Traction Co., 172 S.W. 848, 116 Ark. 
125, L.R.wA.1915D 1021 [cit Cyc]. 


54 City of Chicago v. Chicago & 
o.. neue R. Co., 95 N.E. 456, 250 


55. U.S.—Shreveport Rys. Co. v. 
City of Shreveport, 37 F.(2d) 910 [aff 
38 F.(2d) 945, 69 A.L.R. 304, cert den 
nets tae 462, 281 U.S. 768, 74 L.Bd. 


Ark.—Bain v. Ft. Smith Light & 
Traction Co., 172 S.W. 843, 116 Ark. 
125, L.R.A.1915D 1021 [cit Cye]. 


infra §§ 


Am.S.R, 345. 


N.J.—Consolidated’ Traction Co. v. 
Elizabeth, 34 A. 146, 58 N.J.Law 619, 
32 L.R.A. 170; Trenton Horse R. Co. 
v. Trenton, 20 A. 1076, 53 N.J.Law 
132, 11 L.R.A. 410. 


1Pa.—West Philadelphia Pass. 
Co. v. Philadelphia, 10 Phila. 70, 
Leg.Int. 256. 


Va.—Newport News, etc., R., ete., 
Co. v. Hampton Roads R., ete., Co., 47 
S.E. 839, 102 Va. 795 [error dism 27 
S.Ct. 775, 203 U.S. 598, 51 L.Ed. 334]. 


Wis.—Eastern Wisconsin R., etc., 
Co. v. Hackett, 115 N.W. 376, 1136, 
1139, 185 Wis. 464. 


56. Shreveport Traction Co. v. 
Shreveport, 47 So. 40, 122 La. 1, 129 
Am.S.R. 345; Detroit v. Ft. Wayne, 
etc., R. Co., 54 N.W. 958, 95 Mich. 456, 
35 Am.S.R. 580, 20 L.R.A. 79; Consoli- 
dated Traction Co. v. Elizabeth, 34 A. 
146, 58 N.J.Law 619, 32 L.R.A. 170. 


[a] Confiscation—The right ‘to 
regulate” a street railroad company 
does not mean the least confiscation 
of any right or anything that will af- 
fect the revenues of the company. 
Shreveport Traction Co. v. Shreve- 
ora 47 So. 40, 122 La. 1, 129 Am.S.R. 


57. Louisville City R. Co. v. Louis- 
ville, 8 Bush (Ky.) 415. See also 
Eminent Domain §§ 158, 159. 


58. Cal.—Simoneau y. Pacific Elec- 
tric Ry. Co., 136 P. 544, 166 Cal, 264, 
49 L.R.A.N.S. 737. 


pe agit v. Chicago, 105 Il1l.App. 


R. 
30 


Ind.—Cleveland, etc., R. Co. v. Har- 
rington, 30 N.E. 37,'181 Ind. 426. 


Ky.—Chesapeake, etce., R. Co. 
Maysville, 69 S.W..728, 24 Ky.L. 615. 


Pa.—Harrisburg City Pass. R. Co, 
v. Harrisburg, 2 Chest.Co. 333. 


59. Puget Sound Traction, Light 
& Power Co. vy. Public Service Com- 
mission, 170 P. 1014, 100 Wash. 329, 
P.U.R.1918C 662, 5 ATR. 30, 
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of the matter;®° hence a regulation is not unreason- 
able or invalid from the mere fact that it will re- 
quire a large outlay of money by the company.** 
The motive behind the promulgation of an order of 
regulation does not affect the reasonableness there- 
A regulation which shows on its face that 
_the end contemplated is the securing of reasonable 
safeguards against danger, and reasonable accommo- 
dations to the public, will ordinarily be presumed 
to be valid,** the burden of proving the unreasona- 
bleness of a regulation resting on the one who at- 
tacks its validity;** such regulations will not be 
interfered with on light grounds,** or where they 
ean fairly be said to tend toward a safer condition.*® 
The needs of the public, however, should be distin- 
guished from mere inconvenience.®? 


[§ 232] 2. Particular Regulations—a. In General. 
As a general rule, the regulating body may, within 
its powers,®® but subject to the rules aforesaid,®® 


31-2 


32] 


of .®2 


STREET RAILROADS 


of the railroad 


60. Puget Sound Traction, Light &{ mission, 170 P. 1014, 1015, 100 Wash. 


Power Co. v, Public Service Commis- 
sion, supra. 


61. People v. Detroit United R. Co., 
97 N.W. 36, 134 Mich. 682, 104 Am.S.R. 
626, 638 L.R.A. 746; New York v. Dry 
Dock, etc., R. Co., 30 N.E. 568, 133 N.Y. 
104, 28 Am.S.R. 609. 


62. Puget Sound Traction, Light 
& Power Co. v. Reynolds, 223 F. 371 
Laff 37 S.Ct. 705, 244 U.S. &674,,61 L. 
Ed. 1325]. : 


[a] Thus the.reasonableness of an 
order of the public service commis- 
sion is not to be interfered with, al- 
though made in retaliation, because 
of a street car company’s refusal to 
renew a traffic agreement. Puget 
Sound Traction, Light & Power Co. v. 
Reynolds, 223 F. 371 [aff 37 S.Ct. 705, 
244 U.S. 574, 61 L.Ed. 1325]. 


63. District of Columbia v. Capital 
Traction Co., 41 App.D.C. 115; People 
v. Detroit United R. Co., 97 N.W. 36, 
134 Mich. 682, 104 Am.S.R. 626, 63 


L.R.A. 746; People v. Detroit Citi- 
zens’ St. R., Co., 74 N.W. 520, 116 
Mich. 132; Eastern Wisconsin R., 


etc., Co. v. Hackett, 115 N.W. 376, 
1136, 1139, 135 Wis. 464. 


[a] Whether a municipality has 
exceeded its statutory powers in any 
given case, where the facts are un- 
disputed, by the enactment of an un- 
reasonable ordinance relative to a 
street railroad, is a judicial question, 
to be considered substantially the 
same as a question whether the legis- 
lature has exceeded its constitutional 
authority, reasonable doubts being re- 
solved in favor of the municipal pow- 
er. Eastern Wisconsin R., etc., Co. v. 
Hackett, 115 N.W. 376, 1136, 1139, 135 
Wis. 464. 


[b] In the absence of facts show- 
ing that the regulation of a street 
railway imposes an _ unreasonable 
burden upon it, so as to work an un- 
constitutional deprivation of prop- 
erty, the court cannot say that it was 
beyond the power of the legislative 
body to enact. District of Columbia 
v. Capital Traction Co., 41 App.D.C. 
115. 

64. People v. Detroit United R. 
Cove NW. 36, 134 Mich. 682, 104 
Am.S.R. 626, 63 L.R.A. 746. 


65. People v. Detroit United R. 
Co., supra. 
66. People v. Detroit United R. Co., 


supra; In re West Toronto, etc., R. 
Cae 25 Ont.L. 9,20 Ont.W.R. 271.” 


67. Puget Sound Traction, ,Light 
& Power Co. v. Public Service Com- 


329, P.U.R.1918C 662, 5 A.L.R. 30, 


“There is a broad distinction be- 
tween a service that is required to 
meet the needs of the public or of a 
given community and requiring a 
service to satisfy the convenience of 
a community. In the first instance, 
the carrier by reason of its public 
character and the rights it derives 
from the public must subject itself 
to all reasonable necessities of public 
service, and for this purpose must 
subordinate its interests to the neces- 
sities of the public. In the second 
instance, the carrier, cannot be re- 
quired to satisfy the convenience of 
the public at any considerable loss to 
itself, especially when, as here, the 
service rendered is adequate for the 
needs of the situation, but in some 
respects is not as convenient as it 
might be.” Puget Sound Traction, 
Light & Power Co. v. Public Service 
Commission, supra. 


68. Power to regulate generally 
see supra §§ 227-230. 


69. See supra § 231. 


70. I1l.—Rockford City R. Co. v. 
Blake, 50 N.E. 1070, 173 Ill. 354, 64 
Am.S.R. 122 [aff 74 Ill.App, 175]. 


Ky.—Louisville City R. Co. v. Lou- 
isville, 8 Bush 415. 


Mich.—People y. Detroit United R. 
Co., 97 N.W. 36, 134 Mich. 682, 104 
Am.S.R. 626, 68 L.R.A. 746. 


Mo.—Fath v. Tower Grove, etc., R. 
Co., 16 S.W. 918, 105 Mo. 537, 13 L.R. 
pA it As 


N.J.—Cape May, etc., R. Co. v. Cape 
May, 36 A. 696, 59 N.J.Law 396, 36 
L.R.A. 653; Trenton Horse R. Co. v. 
Trenton, 20 A. 1076, 53 N.J.Law 132, 
11 L.R.A. 410. 


Pa.—Philadelphia & West Chester 
Traction Co. v. Public Service Com- 
mission, 80 Pa.Super. 355; MHarris- 
burg City Pass. R. Co. v. Harrisburg, 
2 Chest.Co. 333. 


[a] Apart from any constitution- 
al authority, municipalities may im- 
pose reasonable regulations upon 
street railroad companies in the “op- 
eration” of their lines, and the fact 
that a constitutional provision forbids 
the construction of a street railroad 
without the consent of the local au- 
thorities does not limit the exercise 
of municipal functions to matters of 
“construction.” Erie v. Erie Traction 
Co., 70 A. 904, 222 Pa: 43. 


71. Fath v. Tower Grove, etc., R. 
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make any regulation, prescribing the manner in 
which a street railroad company shall enjoy its fran- 
chise rights, which is reasonable and proper for the 
safety and protection of persons and property,7° 
as for example the care to be taken in the operation 


generally,‘t the motive power to 


be used on street cars within municipal limits,?? as 
by prohibiting the use of steam as a motive power."* 
The regulating body may make a regulation against 
ears standing on the tracks,’4 or grant the privi- 
lege of carrying passengers, and at the same time 
deny the privilege of operating freight ecars.7> It 
has been both affirmed’® and denied** that a street 
railroad company is within a statutory provision 
making railroad companies liable for all damages 
caused by the running of trains. 
company is not subject to regulations contained in 
the franchise of another company, which it has ac- 
quired, where its new franchise does not refer to 


A street railroad 


Co., 16 S.W. 913,105 Mo. 587, 138 TE. 
R.A. 74 [aff 39 Mo.App. 447]. But see 
Rockford City R. Co. v. Blake, 50 N.E. 
1070, 173 Ill. 354, 64 Am.S.R. 122 [aff 
74 Ill. App. 175] (street railroad cannot 
define by ordinance what shall consti- 
tute negligence on the part of a com- 
pany operating street cars on its 
streets). 


[a] High degree of care.—It is 
competent for a city, in considera- 
tion of the franchise granted to a 
street railroad company, to impose by 
ordinance the duty of exercising a 
high degree of care. Fath vy. Tower 
Grove, etc., R. Co. 16 S.W. 913, 105 
ries 13 L.R.A. 74 [aff 39 Mo.App. 


Care required of street railway see 
infra § 267 et seq. 


72. Donnaher v. 
649. 


Motive power generally see supra 
§§ 193-198. 


73. North Chicago City R. Co. v. . 
Lake View, 105 Ill. 207, 44:Am.R. 788; 
Buffalo, ete., R. Co. v. Buffalo, 5 Hill 
CNY 209% 


[a] Power of municipality.—A 
statute giving a city corporation pow- 
er to regulate the running of railroad 
cars within the corporate limits au- 
thorizes the corporation to prohibit 
the propelling of the cars by steam 
through any part of the city. Buf- 
falo, etce., R. Co. v. Buffalo, 5 Hill (N. 
Ye.) 42 09% 


[b] General charter power is suffi- 
cient to support such an ordinance. 
North Chicago City R. Co. \v.. Lake 
View, 105 Ill. 207, 44 Am.R. 788. 


rain, as motive power see supra § 
194. 


74. Wilson v. Duluth St. R. 
67 N.W. 82, 64 Minn. 363. 


State, 16 Miss. 


Co; 


75. St. Louis, ete., R. Co. v. Kirk- 
wood, 60 S.W. 110, 159 Mo. 239, 53 
L.R.A. 300. 


Right to carry freight under fran- 
chise see supra § 15. 


76. Cordray v. Savannah, ete., R. 
Co., 48 S.E. 755, 117 Ga. 464. 


[a] Chartered street railway is a 
railway company within the meaning 
of Civ. Code (1895) § 2821, making 
railroad companies liable for damages 
by the running of their trains. Cord- 
ray v. Savannah, ete., R. Co., 438 S.E. 
755, 117 Ga. 464. 
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Newman, 92 S.W. 864, 77 Ark. 599. 
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such regulations, or make the provisions of the old 


grant part of the new one.*® 


[§ 233] b. As to Passenger Service and Accom- 
A street railroad whose franchise re- 
quires it to furnish efficient service*® may be com- 
pelled to render such service if it fails to do so.*? 
The public is entitled to street car service that. will, 
within reasonable limits, meet its needs,*? subject 
to the general rule, however,** that regulations, to 
affect such service, whether in the form of statute, 
ordinance, or order of a board or commission, be rea- 
_Accordingly, regulations may be made, 
relative to the services and accommodations which 


modations.7® 


sonable. ** 


78. Stafford v. Chippewa Valley 
Electric R. Co., 85 N.W. 1036, 110 Wis. 
$31. 

[a] “hus, where a street car fran- 
chise requires the company to acquire 
the franchise of a former company, 
which contains regulations as to the 
manner of operating the cars, but does 
not refer to such old requirements, 
or make the provisions of the old 
grant part of the new one, the new 
franchise is not subject to the old 
conditions and regulations. Stafford 
v. Chippewa Valley Electric R. Co., 
85 N.W. 10386, 110 Wis. 331. 


79. Railroads see Railroads §§ 959— 
978. 
80. Conditions in franchises see 


supra § 91. 


81. Heidegger v. Metropolitan St. 
Ry. Co., 126 S.W.. 990, 142 Mo.App. 


335. 


2. Puget Sound Traction, Light & 
Power Co. v. Public Service Commis- 
sion, 170 P. 1014, 100 Wash. 329, P.U. 
R.1918C 662, 5 ALR. 30; McGilvra 
v. Seattle Electric Co., 111 P. 896, 61 
Wash. 38, Ann.Cas.1912B 1020. 


83. See supra § 231. 


84. Puget Sound Traction, Light & 
Power Co. vy. Public Service Commis- 
sion, 170 P. 1014, 100 Wash, 329, P.U. 
R.1918C 662, 5 A.L.R., 30. 


fa] Unreasonable regulations.—An 
order of the public service commis- 
sion, requiring that a traction com- 
pany make a change in the routing of 
a losing cross-town line costing 
seven thousand dollars with annual 
expenses of five thousand dollars, 
merely that persons from a certain 
community would not have to trans- 
fer, is unreasonable. Puget Sound 
‘Yraction, Light & Power Co. v. Pub- 
lic Service Commission, 170 P. 1014, 
100 Wash. 329, P.U.R.1918C 662, 5 A. 
ERR 30. 


85. Minneapolis St. Ry. Co. v. City 
of Minneapolis, 189 F. 445; Stafford 
vy. Cleveland R. Co., 20 OhioCir.Ct.N.S. 
129. See Smith v. Butler, 16 Q.B.D. 
249; and cases infra this section, 


[a] Power of municipality.—A 
city granting a street railway fran- 
chise may, within the police power, 
regulate the service for public con- 
venience, safety, or health. Minne- 
apolis St. Ry. Co. v. City of Minne- 
apolis, 189 F. 445. 


[b] Power of commission.—Under 
Gen. L. 5045, 5050, general supervi- 
sion of railroads and of character and 
extent of service to be rendered by 
them. is within primary jurisdiction of 
public service commission. Town of 
West Rutland v. Rutland Ry. Light & 
Power Co., 127 A. 883, 98 Vt. 379. 


86. Regulation of fares and charg- 
es see Carriers §§ 1078-1106. 
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87. Rice v. Detroit, etc., R. Co., 81 
N.W. 927, 122 Mich. 677, 48. L.R.A. 
84; Detroit v. Ft Wayne, etc., R. Co., 
54 N.W. 958, 95 Mich. 456, 35 Am.S.R. 
580, 20 L.R.A. 79; Sternberg vy. State, 
ee i ae 553, 36 Neb. 307, 19 L.R.A. 

70. 


[a] Power of municipality.—A 
reservation of the right by a city to 
make such further regulations as may 
be deemed necessary to protect the 
interests of the public includes the 
right to enact an ordinance providing 
that thle company shall keep tickets 
for sale on its cars. Detroit v. Ft. 
Wayne, etc, R. Co., 54 N:W. -958. 95 
plik: 456, 35 Am.S.R. 580, 20 L.R.A. 
7 


[b] Destroying or impairing rights. 
—An ordinance providing that the 
company shall keep tickets for sale 
on its ears does not destroy or unrea- 
sonably impair the right and fran- 
chise of the company, within the 
meaning of a statute prohihiting the 
city authorities from making any 
regulation whereby the rights or fran- 
chise granted shall be destroyed or 
unreasonably impaired. Detroit v. 
Ft. Wayne, etc., R. Co., 54 N.W. 958, 
95 Mich. 456, 35 Am.S.R. 580, 20 L. 
R.A. 79. 


[ce] Construction of regulation.— 
A franchise by a township, providing 
for the sale of trip tickets on cars 
between a village in a township and 
a city without the township, requires 
such tickets to be sold on cars at any 
point on the line, and does not limit 
such sale to the line within the town- 
ship granting the franchise. Rice v. 
Detroit, ete, R. Co., 81, N.W., 927, 122 
Mich. 677, 48 L.R.A. 84. 


88. Puget Sound Traction, Light 
& Power Co, vy. Reynolds, 223) EB. 371 
[aff 37 S.Ct. 705, 244 U.S.-574, 61 L. 
Eid. 1325]. 


89. Puget Sound Traction, Light 
& Power Co. v. Reynolds, supra. 


Expense to railway as affecting 
reasonableness of regulations gener- 
ally see supra § 231 notes 59-61. 


90. Georgia Ry. & Power Co. v. 
Town of Decatur, 48 S.Ct. 613, 262 U. 
S. 432, 67 L.Hd. 1065 [rev 111 S.E. 
911, 153 Ga. 329). 


[a] Question of fact for determi- 
nation of public service commission 
is presented with respect to neces- 
sity of larger cars on street railway. 
People ex rel. United Traction Co. v. 
Public Service Commission of New 
York, Second Dist., 153 N.Y.S. 542, 167 
App. Diy. 498. 


91. Georgia Ry. & Power Co. v. 
Town of Decatur, 43 S.Ct. 613, 262 U. 
S. 432, 67 L.Hd. 1065 [rey 111 S.m 
OTL, 153°Gal 329). 


[a] Power of board.—An order of 
a state railroad commission directing 


[§§ 232-233 


street railroad companies are required to provide 
for passengers who desire to ride on its car 


Sale of tickets on cars.°° 
made, and held reasonable, requiring street railroad 
companies to keep tickets for sale on its ears.*7 


Furnishing facilities. 
may be required to furnish adequate facilities to 
the public,8® even though it suffers some incidental 
loss in complying with such requirement.®® 
ticns have been promulgated and held reasonable 
which require the company to furnish additional 
seating capacity,?® or trailers,®! or cars,9? or wait- 
ing room or waiting cars.°3? A regulation requiring: 


5,85 


Regulations have been 


A street railway company 


Regula- 


an electric railroad company to pro- 
vide additional seating capacity on 
some lines and trailers on a line on 
which rates were fixed by contract 
with a municipality, was not beyond 
its power to require adequate service, 
where there was nothing in the con- 
tract in conflict therewith. Georgia 
Ry. & Power Co. v. Town of Decatur, 
43 S.Ct. 613, 262 U.S; 432, 67 L.Ed. 
1065 [rev 111 S.E. 911, 153 Ga. 329].: 


92. Public Service Commission, 
First Dist. v. Brooklyn Heights R. 
Co., 172 N.Y.S. 790, 105 Misc. 254. 


{a] Enforcing order for additional 
cars.—Respondents were not in a po- 
sition to urge that it would be inequi- 
table to enforce: such order because 
of existing market conditions due to 
recent state of war where existing fa- 
cilities were extremely inadequate 
and were so prior to the war so that 
additional cars could have been ob- 
tained in time to avoid the war con- 
ditions. Public Service Commission, 
First Dist. v. Brooklyn Heights R. 
Co., 172 N.Y.S. 790, 105 Misc. 254. 


[b] Existence of order.—On ap- 
plications by public service commis- 
sion, under Pub. Serv. Commn. L, § 
57, for mandamus to enforce its or- 
der, made Febr. 8, 1917, requiring re- 
spondents collectively to procure and 
place in operation on surface trac- 
tion lines two hundred fifty cars, it 
was held that such order had not 
been revoked by subsequent order, but 
simply modified as to time for compli- 
ance. Public Service Commission, 
First Dist. v. Brooklyn Heights R. Co., 
172 N.Y.S. 790, 105 Mise. 254, 


[c] War breaking out after the 
close of a hearing before the commis- 
sion which resulted in a claimed im- 
possibility of raising money to com- 
ply with an order requiring a street 
car company to purchase additional 
ears justifies enforcement being post- 
poned until rehearing was had. Peo- 
ple ex rel. United Traction Co. v. Pub- 
lic Service Commission of New York, 
Second Dist., 153 N.Y.S. 542, 167 App. 
Div. 498. 


93. Public Service Comm. . for 
First Dist., v. New York & Q. C. Ry. 
Co., 156 N.Y.S. 323, 170 App.Div. 580. 


[a] Sufficiency of compliance.— 
Such an order is not satisfied by an 
arrangement with a restaurant pro- 
prietor to display outside of ‘his prem- 
ises a sign ‘‘Waiting Room.” Public 
Service Commission for First Dist. v. 
New York & Q. C. Ry. Co., 156 N.Y.S. 
328, 170 App.Div. 580. 


{b] Construction of order.—An or- 
der of the public service commission, 
issued upon summary proceeding un- 
der Pub. Serv. Commn. L. (Consol. L. 
ec 48) § 57, requiring a street railroad 
to maintain a suitable waiting room 
or waiting car at a street intersec- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the furnishing of seats for substantially all persons 
at all times is unreasonable,®* although an order 
for an increase in the facilities provided during par- 
ticular hours when many passengers are compelled 
An ordinance providing 
that it is the duty of the railroad to operate cars 
in sufficient numbers reasonably to accommodate the 


to stand is reasonable.®® 


public is not unreasonable.?® 
Number of passengers in car. 


tion, was not to be construed so that 
if the road could not provide the car, 
it need not provide the waiting room, 
or as relieving the railroad from com- 
pliance if it could not locate a wait- 
ing room on one of the four corners 
of the intersection, or as excusing 
performance if the most available 
room would require passengers using 
it to walk some distance and to cross 
over the rails. Public Service Com- 
mission for First Dist. v. New York 
OWE EY. COs PLSGINGY. 5.8323. "4-00 
App.Div. 580. 


94. Puget Sound Traction, Light & 
Power Co. vy. Reynolds, 223 F. 371 [aff 


ot et. OD, 244" Uesecote, ol Tahid. 
S252 
95. Puget Sound Traction Light & 


Tower Co. v. Reynolds, supra, 


[a] Authority of commission.— 
An order requiring a street car com- 
pany to run through cars and to pro- 
vide seats for substantially all pas- 
sengers is within the authority of. the 
commission by Public Service Com- 
mission Act Wash. March 18, 1911 .§§ 
9, 538. Puget Sound Traction, Light 
& Power Co. v. Reynolds, 223 F. 371 


[aff 37 S.Ct. 705, 244 U.S. 574, 61 L.- 


Ed. 1325]. 


{b] Suspension of order pending 
rehearing.—Wihere, after the close of 
a hearing before the public service 
commission resulting in an order re- 
quiring an Albany street railway com- 
pany to make certain changes in its 
equipment and method of operation, 
and among other changes to purchase 
forty-two additional cars, the foreign 
war broke out and the company ap- 
plied for a. rehearing, claiming that 
it was impossible to raise the neces- 
sary money and that the expense of 
procuring such cars would be great, 
the portion of the order relative to 
purchasing such cars should not be 
enforced until a rehearing was had. 
People ex rel. United Traction Co. v. 
Public Service Commission of New 
York. Second Dist., 153 N.Y.S. 542, 167 
App.Div. 498. 


96. South Covington & C. R. Co. v. 
City of Covington, 143 S.W. 28, 146 
Ky. 592 [rev on other grounds 35 S. 
Ct 1158) 225° U.S. 537, 59. b. nd: 350, 
L..R.AA915F 792]. 


[al Reasonableness of regulation 
in light of common-law duty.—A mu- 
nicipal ordinance providing that it is 
the duty of all street car companies 
to operate cars in sufficient numbers 
reasonably to accommodate the pub- 
lic, when interpreted with the com- 
mon-law rule that it is the duty of a 
common earrier to provide reasonable 
accommodations for such passengers, 
as in the exercise of ordinary care 
can be anticipated, is not unreason- 
able. South Covington & C. R. Co. v. 
City of Covington, 143 S.W. 28, 146 
Ky. 592 [rev on other grounds 35 S. 
Ct. 158, 235 U.S. 537, 59 L.Ed. 350, 
L.R.A.1915F 792]. 

97. Minneapolis St. Ry. Co. v. City 
of Minneapolis, 189 F. 445; Common- 
wealth v. South Covington & C. St. 
Ry. Co., 205 S.W. 581, 181 Ky. 459, 


‘ 


Regulations have 
been promulgated and held reasonable which pre- 
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a car.®* 


thereof.°8 


Frequency of service. 
acted or promulgated which prescribe the frequency 
with which cars shall run during hours of the day®® 


6 A.L.R. 118; Smith v. Butler, 16 Q. 
B.D. 349. 
[a] Power of municipality.—(1) 


An ordinance of a city limiting the 
number of passengers on each street 
car to seventy-five, and imposing a 
penalty for its violation, is a valid ex- 
ercise of the power of the city to reg- 
ulate street car service of a compa- 
ny having a franchise to operate a 
street’ car system in the city. Min- 
neapolis St. Ry. Co. yv. City of Min- 
neapolis, 189 F, 445. (2) A city, pur- 
suant to statutory authority, or the 
state, has authority to enact laws 
reasonably regulating the number of 
passengers that may ride on street 
ears. Commonwealth v. South Cov- 
ington & C. St. Ry. Co., 205 S.W. 581, 
PST AGy45 956 GAS Re As. 


[b] Not applicable to interurban 
cars.—A city ordinance which prohib- 
its a street railway company from 
admitting passengers on any of its 
cars in excess of the carrying capac- 
ity of the car as defined, relates only 
to the city, and only prohibits the 
company while in the city from tak- 
ing on passengers after the prescrib- 
ed number has been reached, and is 
not invalid so far as it affects inter- 
urban business and the company may 
bring into the city a car carrying 
more passengers than the maximum. 
Minneapolis St. Ry. Co. v. City of 
Minneapolis, 189 F. 445. 


{[c] Posting limit of passengers to 
be carried.—A provision in a city or- 
dinance limiting the number of pas- 
sengers on street cars that the com- 
pany shall post in its cars the num- 
ber of people to be reasonably car- 
ried in each car is valid. Minneapolis 
St. Ry. Co. v. City of Minneapolis, 
189 F. 445. 


[d] . Validity of ordinance.—A mu- 
nicipal ordinance prohibiting a street 
railway company from admitting pas- 
sengers into any of its cars in excess 
of the carrying capacity thereof as 
defined is not invalid for failing to 
provide for extraordinary occasions, 
and, where an extraordinary occasion 
arises, it may defend a violation by 
establishing the facts. Minneapolis 


‘St. Ry. Co. v. City of Minneapolis, 189 


I, 445. 


[e] Reasonableness of particular 
regulations.—A municipal ordinance 
providing that a street car company 
shall not allow more than a certain 
number of passengers on its cars is 
not unreasonable because it provides 
no method of preventing passengers 
from congregating on the platforms 
from choice. South Covington & C. 
R. Co. v. City of Covington, 143 S.W. 
28, 146 Ky. 592 [rev 35 S.Ct. 158, 235 


U.S. 537, 59 L.Ed. 350, L.R.A.1915F 
792]. 
[f] Construction.—(1) The provi- 


so in an ordinance fixing the maxi- 
mum number of street car passengers, 
and imposing a penalty on the street 
car company for a violation thereof, 
that company shall not be liable to 
the penalty in any case wherein an- 
other car on the same line proceeding 
on the same track and in the same 


Notice of destination of cars. 
held a reasonable regulation to require that the 
company shall designate on its cars the destination 
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scribe the number of passengers to be carried in 


It has also been 


Regulations have been en- 


direction and containing fewer pas- 
sengers than the carrying capacity, 
shall at the time be within three hun- 
dred feet of the point where the ex- 
cess passenger is admitted, does not 
impose any obligation on the compa- 
ny, and does not require it to run its 
cars three hundred feet apart, but 
merely relieves the company from the 
obligation imposed on it in another 
part of the ordinance, and the proviso 
isnot violative of the federal consti- 
tution. Minneapolis St. Ry. Co. v. 
City of Minneapolis, 189 F. 445. (2) 
An ordinance providing that when any 
passenger Shall be admitted into any 
Street car in excess ofthe carrying 
capacity ‘thereof as defined, the com- 
pany shall forfeit a specified:sum for 
each passenger so admitted, merely 
provides for, a penalty for receiving 
persons in excess of the specified 
number, without requiring or author- 
izing it to receive more than such 
number, and the ordinance is valid. 
Minneapolis St. Ry. Co. v. City of 
Minneapolis, supra. 


[g] Effect on duty to stop and take 
on passengers.—An ordinance forbid- 
ding a Street railroad to carry any 
more than a specified number of pas- 
sengers on its cars relieves the com- 
pany of its common law duty of tak- 
ing on any more passengers when the 
maximum fixed has been reached. 
Minneapolis St. Ry. Co. vy. City of 
Minneapolis, 189 I. 445. 


98. New York v. New York, ete., 
R. Co., 85 N.Y.S. 857, 89 App.Div. 442; 
New York v. Interurban St. R. Co., 
86 N.Y.S. 678, 438 Misc. 29. 


[a] Sufficiency of designation.— 
Where an ordinance requires street 
railroad companies: to designate on 
their cars the destination thereof, so 
as to enable proposed passengers to 
board a car w'hich will carry them to 
a place they seek, a car sign designat- 
ing the destination as ‘Flushing, via 
Jackson Avenue,’ is a compliance 
where Flushing is a particular part 
of the city. New York vy. New York, 
re R. Co., 85 N.Y.S. 857, 89 App.Div. 


99. Mich.—People v. Detroit Citi- 
cous) St. R. Co., 74 N.W. 520, 116 Mich. 


N.Y.—City of Troy v. United Trac- 
tion’ €o.;. 95..N.B'°159,. 202--N.%0 3337 
New York v. Dry Dock, etc., R. Co., ” 
30 N.H. 568, 133 N.Y. 104, 28 Am.S.R. 
609; City of Troy v. United Traction 
Co., 119 N.Y.S. 474, 134 App.Div. 756; 
New York v. Union R. Co., 64 N.Y.S. 
483, 31 Misc. 451; New York v. New 
York;ecte." RK: Coy slaw NevassaieenL O 
Misc. 417. Compare Matter of Load- 
er, 35 N.Y.S. 996, 999, 14 Misc. 208 
(number of cars to be run is a mat- 
ter within the discretion of the com- 
pany directors subject to the power 
of the courts to compel them by man- 
damus to inerease the number when- 
yn public convenience may require 
it). 

Pa.—McKeesport v. Pittsburgh Rys. 
Co.,.12 Pa.Dist. 541. 


Wash.—City of Tacoma v. Boutelle, 
112 P. 661, 61 Wash. 434. 
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or night,! as by requiring, that the cars be kept run- 
ning regularly,? or by requiring that a sufficient 
number of cars shall be run to accommodate the 
traveling public,? or to provide every passenger 
from whom fare is demanded with a seat,* or so 
that persons desiring transportation shall not be 
kept waiting longer than a prescribed time.® 
regulations generally,® such a regulation must be rea- 
sonable,’ the reasonableness of the regulation to 
be determined by considering whether it has been 
carried to the point where it has become confisca- 
The question of reasonableness is one of 
fact,® the burden of proving unreasonableness being 
In ascertaining the 


tory.® 
on the party asserting it.1° 


Can.—Quebece Ry., Light & Power 
Co. v. Quebec Recorder’s Court, 41 
Can.S.C. 145. 


[a] Power of municipality.—(1) A 
street railway franchise, which re- 
quired the company to run its cars 
hoth ways as often as the public 
wants and convenience required, and 
“under such reasonable directions and 
regulations as the common council 
may prescribe,’ does not authorize 
the city to compel the company to run 
its cars on a particular time schedule, 
City of Troy v. United Traction Co., 
119 NW.Y.S. 474, 184 App.Div. 756. (2) 
Under Const. art 11 § 11, authoriz- 
ing any city to make local, police, and 
sanitary regulations, and Rem. & Bal. 
Code § 7507 subds 9, 36, authorizing 
any city to regulate the operation of 
street railroads within its limits, and 
to provide for the punishment of all 
practices dangerous to the public 
safety, a city empowered by its char- 
ter to regulate the operation of street 
railroads within its limits may adopt 
an ordinance requiring a five-minute 
street car service between designated 
hours of each day. City of Tacoma 
v. Boutelle, 112 P. 661, 61 Wash, 434. 


[b] The police power reserved to 
a city in a street railway franchise 
stipulating that the city may adopt 
ordinances necessary for the protec- 
tion of,the interests of the city vests 
in the city the power to determine 
the frequency of street car service, 
having in mind the general welfare 
of the traveling public, and the health 
and safety of the citizens. City of 
Tacoma v. Boutelle, 112 P. 661, 61 
Wash. 434. 


[ce] Conflict of jurisdiction.—(1) 
Where a commission having jurisdic- 
tion passed on and prescribed the fre- 
quency with which a street railroad 
company should operate cars on cer- 
tain of its lines, the city had no pow- 
er by ordinance to require a more 
frequent service (City of Troy v. 
United Traction Co., 95 N.E. 759, 202 
Nec ooo) WOlLy, Of, Troy ova, United 
Traction Co:, 119 N.Y.S. 474, 134 App. 
Div. 756), (2) although the company’s 
charter reserved to the city the power 
to prescribe reasonable regulations 
with reference to the operation of the 
road in accordance with public re- 
quirements and convenience (City of 
Troy v. United Traction Co., 95 N.E. 
759, 202 N.Y. 338). 


[d] Power of commission.—The 
power of the public service commis- 
sion, under the Public Service Com- 
missions Law of 1907, to make an or- 
der with respect to the frequency 
with which cars should be run and 
maintained by a surface railroad com- 
pany over a particular line, is not de- 
pendent on the receipt of a complaint 
or petition therefor from a person or 
corporation, but by express statutory 
authority the commission is given 
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Like 


power to make such an order on its 
cwn motion. City of Troy v. United 
Traction Co., 95 N.E. 759, 202 N.Y. 
333. 

[e]}» Sufficiency of compliance.— 
An ordinance relating to all lines of 
street railroads is not sufficiently 
complied with by a company that op- 
erates one branch of its road in con- 
formity with the ordinance but not 
another branch on a parallel street. 
New York v. Dry Dock, ete., R. Co., 
eee 563, 183 N.Y. 104, 28 Am.S.R. 
609. 


{f] Evidence held sufficient to 
support a judgment for the penalty 
prescribed for a violation of such a 
regulation see New York v. Union R. 
Co., 64 N.Y.S. 483, 31 Misc. 451. 


1. New York y. Dry Dock, etc., R. 
Co., 30 N.E. 563, 133 N.Y. 104, 28 Am. 
S.R. 609; New York vy. Union R. Co., 
64 N.Y.S. 483, 31 Misc. 451. 


2. McKeesport v. 
CoyriainPa Dist.3 541, 


8. Minneapolis St. R. Co. v. City of 
Minneapolis, 189 F. 445. 


[a] Walidity of ordinance.—An or- 
dinance requiring a street railway 
company, having a franchise to oper- 
ate street cars in a city subject to the 
duty to furnish and run a sufficient 
number of cars to accommodate the 
traveling public on all streets which 
they occupy for railway purposes, to 
continuously provide and operate on 
each car line a sufficient number of 
passenger cars to receive and carry 
all persons desiring transportation 
without admitting into the car more 
passengers than the carrying capacity 
thereof, does no more than declare 
obligations imposed on the company 
by the franchise, and is not invalid as 
subjecting the company to a forfei- 
ture of its franchise for failure to 
comply with the ordinance. Minne- 
apolis St. Ry. Co. v. City of Minneapo- 
lis, 189 F. 445. 


4 North Jersey St. R. Co. v. Jer- 
sey City, 67 A. 1072, 75 N.J.Law 349. 


5. North Jersey St. R. Co. v. Jer- 
Sey City, supra. 


6. See supra § 281. 


7. Puget Sound Traction, Light & 
Power Co. v. Public Service Commis- 
sion, 170 P. 1014, 100 Wash. 329, P.U. 
R.L9GISCMN662) 5b ATR 0s eCity of 
Tacoma v. Boutelle, 112 P. 661, 61 
Wash. 434. 


[a] Legislative question.—A ques- 
tion of the reasonableness of a mu- 
nicipal ordinance relating to the fre- 
quency of street car service, enacted 
under the general power reserved in 
the ordinance granting a street rail- 
way franchise, is a legislative one 
for the council of the city subject to 
review by the court. City of Tacoma 
v. Boutelle, 112 P. 661, 61 Wash. 434. 


Pittsburgh R. 


reasonableness of such an ordinance, the language 
of the charter requiring the cars to run as often as 
the convenience of passengers required may be con- 
sidered,1! but it is not controlling or decisive,*? nor 
is its reasonableness controlled by, considerations of 
the expense to the company.** 


Continuous passage. Regulations have been pro- 
mulgated and held reasonable which require the rail- 
way to carry a passenger thereon to any regular stop- 
ping place desired by him, on the car’s route, with- 
out a change of cars,!* except for transfer to a con- 
necting line going in another direction,'® or in case 
of an accident.*° 


8. City of Tacoma v. Boutelle, su- 
pra. 


9. City of Tacoma y. Boutelle, su- 
pra. 


10. People v. Detroit Citizens’ St. 
R. Co., 74 N.W. 520, 116 Mich. 132; 
New York y. Dry Dock, etc., R. Co., 
30 N.E. 5638, 183 N.Y. 104, 28 Am.S.R. 
609; City of Tacoma v. Boutelle, 112 
P. 661, 61 Wash. 434. 


[a] Ordinance will not be held un- 
reasonable which requires cars to run 
at prescribed intervals where no trial 
has been made of its provisions. Peo- 
ple v. Detroit Citizens’ St. R. Co., 74 
N.W. 520, 116 Mich. 132. 


[b] Evidence.—In an action to re- 
cover a penalty for a violation of such 
an ordinance, evidence of such facts 
as will establish, or tend to establish, 
that the convenience of passengers or 
the public do not require the running 
of defendant’s cars during the ordi- 
nance hours specified, is relevant on 
the question of the reasonableness 
of the ordinance in defendant’s case, 
although such evidence relates to a 
period of time subsequent to that 
when the ordinance went into effect. 
New York v. Dry Dock, etec., R. Co., 
Spee 563, 133 N.Y. 104, 28 Am.S.R. 


11. New York v. Dry Dock, ete., R. 
Co., supra. d 


12. New York v. Dry Dock, etc., R. 
Co., supra. 


13. New York y. Dry Dock, ete. 
R. Co., supra. 


14. People v. Detroit United R. Co., 
118 N.W. 9, 154 Mich. 514; New York 
v. Interurban St. R. Co., 86 N.Y.S. 
673, 43 Misc, 29. 


{a] Sufficiency of compliance.— 
Such a regulation is not satisfied by 
carrying a passenger on a car bear- 
ing the sign “Columbus Avenue” to 
the point only at which the car first 
reaches Columbus Avenue, where such 
cars ordinarily run thirty blocks fur- 
ther on that avenue. New York v. 
Interurban St. R. Co., 86 N.Y.S. 673, 
43 Misc. 29. 


15. New York y. Interurban St. R. 
Co., supra. 


Transfers see Carriers eo 
L258. 5° aes tae 


16. People v. Detroit United R. Cos 
118 N.W. 9, 154 Mich. 514; Dryden v 
St. Louis Transit Co., 96 S.W. 1044, 
120 Mo.App. 424; New York v. Inter. 
urban St. R. Co., 86 N.Y.S. 673, 43 
Mise. 29. q 


_[a] Diversion from route.—<An or- 
dinance providing that a car shall 
not be turned from its established 
route, except in cases of unavoidable 
aecident or when according to sched- 
ule it is about to be turned into a 
car shed, does not prohibit the diver- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Stopping cars.17 Regulations have been promul- | 


gated and held reasonable which 


be stopped af frequent intervals,!® or at all street 
crossings,*® or at any point on the line,?° or at any 
regular stopping place,?! when signaled to do so. 


Prohibiting passengers to alight from moving cars. 


sion of a car from its regular route 
for the purpose of making up time 
that has been unavoidably lost to re- 
store it to schedule, and get the usual 
Space ahead of the car that-is fol- 
lowing, although it necessitates a 
transfer of passengers. Dryden v. 
St. Louis Transit Co., 96 S.W. 1044, 
120 Mo.App. 424. 


[b] Cases within. exception.—Un- 
der an ordinance requiring street cars 
to run through to the end of their 
route, except in cases of delay caused 
by matters beyond the control of the 
company when cars may be turned 
back provided there is a car following 
on the same block, the fact that the 
company had idle cars and employees 
in the barn did not affect its right to 
turn back a car within the exception. 
People vy. Detroit United R. Co., 118 
N.W. 9, 154 Mich. 514. : 


17. As to commercial railroads see 
Railroads §§ 971-973. 


18. Galveston-Houston Electric 
Ry. Co. v. Jewish Literary Society, 
(Tex.Civ.App.) 192 S.W. 324. 


[a] Application of regulation.— 
Where a city ordinance authorized a 
street railroad company to permit an 
interurban company to operate its 
ears over the street car lines within 
the city, provided that if the local 
service furnished by the interurban 
company should be insufficient the 
city could require the street car com- 
pany to furnish local service along 
those lines, and that until it was fur- 
nished the interurban company sh'ould 
stop its cars at reasonable intervals 
for passengers and should carry local 
passengers at the legally established 
rate for the street car company and 
furnish transfers to other street car 
lines, with a proviso that the inter- 
urban company should be under no 
obligation to furnish such local serv- 
ice if the street railroad had under- 
taken to do so, and that through cars 
or trains making through trips should 
not be required to render. such serv- 
ice, the expressions “through cars” 
and “through trips’ in the proviso 
mean special cars, and do not apply 
to cars on the regular schedule of the 
interurban company. Galveston- 
Houston Electric Ry. Co. v. Jewish 
Literary Society, 
S.W. 324. 


[b] Implied repeal.—A second or- 
der of the public service commission 
did not as a matter of law impliedly 
repeal a former order regarding street 
railroad stops, where both orders had 
been observed at certain hours, and 
the jury found it was possible to com- 
ply with both. People v. Dempsey, 
167 N.Y.S. 810, 180 App.Div. 765 [aff 
120.N.B. 145, 224 N.Y.-140]. 


19. People v. Detroit United Ry. 
Co., 173 N.W. 396, 207 Mich. 143; City 
of Camden v. Public Service Ry. Co., 
82 A. 607, 82 N.J.Law 246 [error dism 
86 A. 397, 84 N.J.Law 309); City: of 
Camden v. Public Service Ry. Co., 82 
A, 609, 82 N.J.Law 242 [aff 36 A. 447, 
84 N.J.Law 305, Ann.Cas.1914D 1090, 
and aff 86 A. 449, 84 N.J.Law 405]. 


[a] Power of municipality.—Un- 
der an ordinance granting the right 
to operate a street railway in certain 
streets, the city council has power to 
enact an ordinance compelling rail- 
way company to stop each car on the 


(Tex.Civ.App.) 192: 


etree mon a eee nh Fle” ew le ae et 
‘ ve i > a 
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require cars to 


near side of each street crossing to 
take on or let off passengers. City of 
Camden y. Public Service Ry. Co., 82 
A. 609, 82 N.J.Law 242 [aff 86 A. 447, 
84 N.J.Law 305, Ann.Cas.1914D 1090, 
and aff 86 A. 449, 84 N.J.Law 405]. 


[b] Cars within regulation.—Ordi- 
nance of city of Camden, granting 
permission to operate street railroad 
requiring cars to stop at street cross- 
ings, applies to ‘‘club” or “special” 
cars operated from the ferry in Cam- 
den*to Moorestown and return. ,City 
of Camden vy. Public Service Ry. Co., 
82 A. 607, 82 N.J.Law 246 [error dism 
86 A. 397, 84 N.J.Law 309]; City of 
Camden vy. Public Service Ry. Co., 82 
A. 609, 82 N.J.Law 242 [aff 86 A. 447, 
84 N.J.Law 305, Ann.Cas.1914D 1090, 
and aff 86 A. 449, 84.N.J.Law 405]. © 


[c] Reasonableness. — Compiled 
Ordinance of Detroit (1912) p 600 c 
245, § 19a, requiring all street cars, 
when signaled, to stop at every inter- 
section, is not-unreasonable. People 
v. Detroit United Ry., 173 N.W. 396, 
207 Mich. 148. 


20. Ross Tp. v. Michigan United 
Rys. Co., 180 N.W. 358, 165 Mich’ 28, 
Ann.Cas.1912C 885. 


[a] Cars within regulation.— 
Where a township, in pursuance of 
Comp. L. (1897) § 6446, on granting 


consent to an electric railway compa- 
ny to operate its line on the high- 
ways of the township, imposed the 
condition that the cars of such rail- 
way shall be run as often as traffic 
demands and business warrants, and 
such cars shall stop at any point 
along such line where they are hailed 
by people who desire to get on, the 
railway company was required to 
stop all its cars on signal, whether 
such cars were limited cars and in- 
tended for through passengers or 
merely for local traffic. Ross Tp. v. 
Michigan United Rys. Co., 130 N.W. 
858, 165 Mich. 28, Ann.Cas,1912C 885 
[aff by divided court]. 


21. Lockyear v. Covert, 2 OhioCir. 
Ct.N.S. 389; Lockyear v. Covert, 25 
OhioCir.Ct. 486. 


[a] Power of municipality.—An 
erdinance declaring it unlawful for 
any person in charge of an electric 
street car on any street of the mu- 
nicipality to refuse to stop at any reg- 
ular stopping place when signaled to 
do so is authorized by a statute con- 
ferring power on 
regulate the use of certain vehicles, 
and the speed of interurban, traction, 
and street railway cars within the 
corporation. Lockyear vy. Covert, 25 
OhioCir.Ct. 486. 


[b] Interurban cars.—In the ab- 
sence of statutory authority munic- 
ipal corporations have no power to re- 
quire by a penal ordinance the stop- 
ping of interurban cars to take on or 
discharge passengers. Townsend v. 
Gireleville, 84 N.H. 792, 78 OhioSt. 
122, 16 L.R.A.N.S. 914. 


22. McHugh y. St. Louis Transit 
Co., 88 S.W. 853, 190 Mo, 85. 


[a] Beasonableness.—Such an or- 
dinance is not unreasonable or void 
in that it imposes on the carrier the 


‘duty of controlling the acts of passen- 


gers, when the passenger is at lib- 
erty to do as he pleases. McHugh v, 
St. Louis Transit Co., 88 S.W. 858, 190 


municipalities to’ 


[60 C.J.] 348 


Regulations have been made and held reasonable 
which require conductors not to allow ladies or 
children to leave or enter cars while in motion.22 


Separate accommodations for races.2? 
lating body may provide for the separation of races 
on the street cars operated within the city.?¢ 


The regu- 


Mo. 85. 


23. On commercial railroads see 
Railroads §§ 1022, 1023. 


24. Patterson y. Taylor, 40 So. 493, 
51 Fla. 275; Savannah Electric Co. v. 
Lowe, 108 S.E. 318, 27 Ga.App. 350; 
Nashville Ry. & Light Co. v. State, 
234 S.W. 327, 144 Tenn. 446. See also 
ae v. Boston, 5 Cush. (Mass.) 
198. 


[a]. Validity.—An ordinance de- 
signed to effect a separation of thle 
races on street cars, by which the 
seats in the rear ends of the cars are 
assigned to the use of passengers of 
the colored race, and the seats in the 
front end of the car to the white race 
or vice versa is not an unreasonable 
regulation or an unlawful discrimina- 
tion between the races. Patterson v. 
Taylor, 40 So. 493, 51 Fla. 275. 


{[b] Power of municipality.—Al- 
though the municipality was not by 
its charter expressly authorized to 
provide: by ordinance for such sepa- 
ration, -yet it had such authority in 
its general welfare clause enabling it 
“to, pass all ordinances necessary for 
the health, convenience and safety of 
the citizens, and to carry out the full 
intent and meaning of this act, and 
to accomplish the object of this in- 
corporation. But even without such 
general welfare clause, or other ex- 
press authorization, the design of 
such an ordinance being to safeguard 
the peace and good order of society 
within such city, its enactment and 
enforcement is within the incidental 
police powers of the city directly re- 
sulting from its incorporation into a 
municipality.” Patterson y. Taylor, 
40 So. 498, 51 Fla, 275. 


[c] Discretion as te one of two 
methods.—An ordinance of a city, de- 
signed to, separate two races upon 
street cars in the city, which requires 
the companies operating such cars to 
effect such separation in one or the 
other of two clearly defined modes: 
(1) By previding separate cars for 
the two races; or (2) by division of 
the car when the same car is assign- 
ed to the two races—leaving it dis- 
eretionary with the carrier as_ to 
which one of the two. prescribed 
modes of separation it will adopt, is 
not an unauthorized delegation of 
authority or discretion to such car- 


riers. Patterson y. Taylor, 40 So. 493, 
5d Wa..275, 
[d] Conflict in regulation of com- 


mission and municipality.—A city or- 
dinance requiring street car compa- 
nies to divide cars into separate di- 
visions for white and colored passen- 
gers and to designate the divisions 
by a sign or placard conflicts to some 
extent with a rule of the railroad 
commission requiring white passen- 
gers to be seated from the front of 
the car towards the rear, and colored 
passengers from the rear of the car 
towards the front, and requiring each 
seat to be filled to capacity before 
taking the next seat, and hence the 
commission’s order had superior and 
binding force and effect as a civil rule 
to the exclusion of the municipal or- 
dinance. Savannah Electric Co. v. 
Lowe, 108 S.E. 3138, 27 Ga.App. 350. 
Conflict in general see supra § 230. 


[e] Extent of duty.—Where those 
in charge of a street car made no ef- 


344 [60 C.J.] 


Health regulations. 


hibiting smoking in street cars.”® 
Drinking water. 


Duty of railroad.?1 


fort to keep white and colored pas- 
sengers separated, it violated Thomp.- 
Shan. Code § 3076a et seq, it being 
intended that the authority confer- 
red on employees of a carrier to “‘set 
apart” separate portions of the car 
for white and colored passengers be 
exercised, and the carrier must do 
more than merely designate the por- 
tions of the car to be occupied. Nash- 
ville Ry. & Light Co. v. State, 234 
S.W. 327, 144 Tenn. 446. 


{f] Applicability of regulation.— 
A street railroad is not within a stat- 
ute requiring railroads to provide 
separate and equal coach accommo- 
dations for white and colored persons. 
South Covington & C. St. Ry. Co. v. 
Commonwealth, 205 S.W. 603, 181 Ky. 
449 [aff 40 S.Ct. 378, 252 U.S. 399, 64 
L.Ed. 631, and 40 S.Ct. 381, 252 U.S. 
408, 64 L.Ed. 637]. 


25. South Covington & C. R. Co. v. 
City of Covington, 143 S.W. 28, 146 
Ky. 592 [rev on other grounds 35 S.Ct. 
158, 235 U.S. 537, 59 L.Ed. 350, L.R.A. 
1915F 792). 


26. South Covington & C. R. Co. v. 
City of Covington, 143 S.W. 28, 146 
Ky. 592, supra. 


Reasonableness of regulations gen- 
erally see supra § 231. 


27. South Covington & C. R. Co. v. 
City of Covington, 143 S.W. 28, 146 
Ky. 592 [rev on other grounds 385 S.Ct. 
158, 235 U.S. 537, 59 L.Ed. 350, L.R.A. 
TOPS BY 92)]. 


28. See cases infra this note. 


[a] Elevated railroads are not 
street railroads within Municipal 
Code of Chicago (1911) § 2210, re- 
quiring street railway cars to be 
maintained at a certain temperature, 
City of Chicago v. South Side Elevat- 
ed R. Co., 183 Ill.App. 181 (since the 
specific language of the code does not 
indicate its application to elevated 
railroads, resort must be had to a 
construction of the section). 


[b] Unreasonable regulation.—A 
regulation fixing the minimum tem- 
perature to be maintained in the cars 
was held to be unreasonable where it 
appeared that owing to the opening 
and closing of doors it was impossible 
to keep the cars uniformly at such 
temperature. South Covington, etce., 
R. Co. v. City of Covington, 35 S.Ct. 
158, 235,.U.S. 537, 59 L.Ed. 350, L.R.A, 
Bon 792 [rev 143 S.W. 28, 146 Ky. 

922 

29. State v. Heidenhain, 7 So. 621, 
42 La.Ann, 483, 21 Am.S.R. 388, 

30. Dean: v. State, 43 So. 24, 149 
Ala. 34, 45 So. 651, 154 Ala. 77. 


[a] Thus Code (1896) § 5368, mak- 
ing it an offense for conductors to 


oa 


Regulations may be promul- 
gated in the interest of public health,?®> subject to 
the general requirement of reasonableness,?° as for 
example a regulation providing for the fumigation 
of street cars,?7 a regulation fixing the minimum 
temperature to be maintained in such ears,”® or pro- 


It has been held that a street 
railroad is not within a provision requiring drink- 
ing water to be kept on a railroad train.*° 


It is the common law duty 
of a street railroad to provide reasonable accommo- 
dations? for such a number of passengers as, in 
the exercise of ordinary care, it has reason to an- 
ticipate will demand to be carried.*? 


STREET RAILROADS 


each case.*® 


[$§ 233-234 


[§ 234] c. As to Employees.** It has been both 
affirmed?® and denied®* that the general power to 
regulate street railroads includes the power to des- 
ignate the number of employees required for the 
operation of a street car. 
been held to have the power to authorize the opera- 
tion of one-man cars,?* and where so authorized, the 
conditions surrounding the operation of such cars 
are subject to regulation.?® 
under the police power to require two-men, or pro- 
hibit one-man, street cars, exists only when neces- 
sary to the safety and convenience of the public,*® 
whether such a requirement is reasonably adapted to 
protect the public safety, depending on the facts of 
Regulations have been held reasonable 


Regulating bodies have 


In any event, the right 


which require a street railroad company to have a 


run trains without sufficient good 
drinking water thereon, does not ap- 
ply to conductors of electric motor 
cars on a street railway extending be- 
tween cities twelve or thirteen miles 
apart. Dean v. State, 43 So. 24, 149 
Ala. 34, 45 So. 651, 154 Ala. 77. 


31. Commercial railroads see Rail- 
roads §§ 969-978. 


32. South Covington & C. R. Co. v. 
City of *Covington, 143 S.W. 28, 146 
Ky. 592 [rev on other grounds 35 S.Ct. 
158, 235 U.S. 537, 59 L.Ed. 350, L.R.A. 
1915F 792]. 


33. .South Covington & C. R. Co. 
v. City of Covington, 143 S.W. 28, 146 
Ky. 592, supra. 


34. Railroads see 
902-910. 


35. Des Moines City Ry. Co. v. 
Amalgamated Ass’n of Street & Elec- 
tric Ry. Employees of America, Divi- 
sion 441, of Des Moines, 213 N.W. 264, 
204 Iowa 1195; Third Ave. Ry. Co. v. 
Godley, 238 N.Y.S. 380, 277 App.Div. 
568. See also infra notes 41, 42. 


36. Brooklyn Crosstown R. Co. v. 
Brooklyn, 87 Hun (N.Y.) 413 (a city, 
under its general power to regulate 
horse railroads and carriers of pas- 
sengers, cannot compel horse cars to 
be provided with conductors as well 
as drivers); Thornhill v. Cincinnati, 
4 OhioCir.Ct. 354, 2 OhioCir.Dec. 592 
(a municipality, in the absence of ex- 
press statutory authority, had no 
power to enact an ordinance penaliz- 
ing by fine or imprisonment failure 
to have two employees on each car); 
Toronto v. Toronto St. R. Co., 15 Ont. 
App. 30 (by-law invalid as invasion of 
domestic concerns of the company). 


87. See cases infra this note. 


[a] Conflicting power of board and 
municipality.—(1) In view of St. 
(1921) §§ 1797—1 to 1797—38, relat- 
ing to railroads and the power of 
the railroad commission, it was with- 
in the power of commission to au- 
thorize a street car company to in- 
stall one-man safety cars in its local 
service, although under the Home 
Rule Act and its special charter the 
city of Milwaukee had jurisdiction to 
pass an ordinance requiring every 
street car to be run by two men. City 
of Milwaukee v. Railroad Commission 
of Wisconsin, 196 N.W. 8538, 182 Wis. 
498. (2) An ordinance requiring two 
trainmen on each street car operating 
on a railway extending over a wide 
area through many communities is 
invalid where the subject matter of 
such ordinance is within the exclu- 
Sive jurisdiction of the public utilities 
commission, in view of the Public 
Utilities Law. Connecticut Co. v. 
City of New Haven, 130 A. 169, 103 


Railroads §§ 


Conn. 197 (although the city of New 
Haven had power in 1893 to enact 
police regulation requiring two train- 
men on each street car, such subject 
matter is now within the exclusive 
jurisdiction of the public utilities 
commission), 


[b] Recourse of municipality.—A 
city is not without recourse to pre- 
vent the operation of one-man street 
cars, if such operation is dangerous, 
even though it has no authority to 
prohibit it by ordinance; but it, or 
any of its citizens, may invoke the 
power of the public service commis- 
sion to act in the premises, and the 
action or refusal to act of the commis- 
sion is subject to review by the 
courts, under Public Service Commis- 
sions Law, art 3 § 49 subd 2. City 
of Schenectady v. Schenectady Ry. 
Co., 194 N.Y.S. 375, 118 Misc. 676. 


38 Third Ave. Ry. Co. v. Godley, 
238 N.Y.S. 380, 227 App.Div. 568. 


39. Shreveport Rys. Co. v. City of 
Shreveport, 37 F.(2d) 910 [aff 38 F. 
(2a) 945, 69 A.L.R. 340, and cert den 
50 S.Ct. 462, 281 U.S> 763, 74 L.Ed. 
1172]; Third Ave. Ry. Co. v. Godley, 
238 N.Y.S. 380, 227 App.Div. 568. 


“The criterion must be whether 
there was reasonable ground to con- 
clude that the cars forbidden E 
were substantially more dangerous to 
the public than the old ecars.’”’ City of 
Dayton, Ohio, v. City Ry. Co., 16 F. 
(2d) 401, 403. 


_ [a] If one-man cars are unsafe or 

impede traffic, the state may forbid 

operation thereof. Third Ave. Ry. Co. 

v. Godley, 238 N.Y.S. 380, 227 App.Div. 

Nhe ig commission in New York 
ity). 


40. Sullivan v. Shreveport, 40 S. 
Ct. 102, 251 U.S. 169, 64 L.Hd. 205; 


City of Dayton, Ohio, v, City Ry. Co.,. 


16 F.(2d) 401. 


[a] Necessity for rehearing be- 
fore commission.—An order prohibit- 
ing the use of one-man cars under 
certain conditions is erroneous, where 
representatives of the railroad were 


not given a hearing and were misled 


in believing that the commission was 
considering only the question of safe- 
ty devices to be used on such ears. 
Third Ave. Ry. Co. v. Godley, 238 
N.Y.S. 380, 227 App.Div. 568. 


[b] Hearing or actual operation of 
one-man cars is not necessary in 
every instance before the operation 
can be prohibited, where it can be 
shown that the use of such cars would 
be inadequate and would block traffic. 
Third Ave. Ry. Co. v. Godley, 238 N.Y. 
S. 380, 227 App.Div. 568. 


{c] Regulation held arbitrary.— 
The refusal to allow the use of one-. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 234-235] 


conductor in charge of each car,*! or to have a driver 
or motorman and a conductor or other agent on each 
car to control the car and passengers.*2 Regulations 
which require conductors to be licensed have been 


held to be reasonable.*® 


[§ 235] d. As to Equipment of Cars.*4 
its powers,*® the regulating body may and has en- 


man cars, equipped with modern safe- 
ty devices, until properly tested in 
the light of proved experience else- 
where has been held arbitrary, Shreve- 
port Rys. Co. v. City of Shreveport, 
37 F.(2da) 910 [aff 38 F.(2d) 945, 69 
A.L.R. 340 [cert den 50 S.Ct. 462, 281 
U.S. 768, 74 L.Ed. 1172] (where it ap- 
pears that company was earning very 
little on its investment, and referee 
has found that one-man cars are just 
as safe as the other). 


41. State v. Sloan, 25 S.E. 898, 48 
“SiGe AA 


42. U.S.—Sullivan v. City of 
Shreveport, 40 S.Ct. 102, 251 U.S. 169, 
Me L.Ed. 205 [aff 77 So. 286, 142 La. 

73]. 


Ky.—South Covington, ete., St. R. 
Co. v. Berry, 18 S.W. 1026, 93 Ky. 43, 
13 Ky.L. 943, 40 Am.S.R. 161, 15 L.R. 
A. 604. 


N.J.—State v. Trenton, 20 A. 1076, 
53 N.J.Law 132, 11 L.R.A. 410. 


Ohio.—Thornhill v. Cincinnati, 4 
OhioCir.Ct. 354, 2 OhioCir.Dec. 592. 


Tex.—Von Diest v. San Antonio 
Traction Co., 77 S.W. 6382, 33 Tex.Civ. 
App. 577. 


[a] Enforcement.—A provision in 
an ordinance, requiring the police to 
cause every car not provided with a 
“driver and conductor” to be returned 
to the stable, is not an attempt at en- 
forcement without trial, but merely 
a means of preventing a nuisance by 
blockading travel. South Covington, 
etc., St. R. Co. v. Berry, 18 S.W. 1026, 
$3 Ky. 48, 13°Ky.L. 943, 40 Am.S.R. 
161, 15 L.R.A. 604. 


[b] Cars within regulation.—An 
ordinance making it unlawful for elec- 
tric cars to be operated or propelled 
without having one motorman and 
one conductor therein applies to motor 
cars only, and not to trailers. Von 
Diest v. San Antonio Traction Co., 77 
S.W. 632, 33 Tex.Civ.App. 577. 


[ec] Unless clearly arbitrary, an 
ordinance requiring every street car 
to be operated by a conductor and a 
motorman, subject to penalty for vio- 
lation, is presumed_a lawful exercise 
of the police powers for public safety, 
and, notwithstanding a contested 
claim of safety of a one-man car, can- 
not be held unconstitutional. Sulli- 
van v. City of Shreveport, 40 S.Ct. 102, 
251 U.S. 169, 64 L.Ed. 205 [aff 77 So. 
286, 142 La. 573]. 


43. Caswell v. Boston El. R. Co., 
77: N.E. 380, 190 Mass. 527. 


[a] Persons within statute.—A 
person employed by a street railroad 
company charged with the duty of 
standing at the rear end of a car in 
charge of the motorman, and loaded 
with coal for transportation to a pow- 
er house, to look out for the trolley 
strings, turn the switches, and un- 
load the coal, is not a conductor with- 
in the meaning of a statute relating 
to the licensing of conductors. Cas- 
well v. Boston El. R. Co., 77 N.E. 380, 
190 Mass. 527. 


44. Railroad cars see Railroads §§ 
979-1005. 


45. See cases infra this note. 


[a] In whom power lies.—(1) 
Power of city to regulate equipment 


| able fenders. 
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acted regulations which require a street railroad 
company to furnish its cars with such equipment as 
well tend to make their operation safer.*® 
ingly regulations have been enacted and-held to be 


Acecord- 


reasonable or valid which require proper and suit- 


Within: 


of public utilities ceased to exist 
when Public Utilities Act (1913), 
placing such power in the public util- 
ities commission, became effective, 
and, if an ordinance passed prior 
thereto required street cars to be 
equipped with brightly lighted head- 
lights, it was abrogated on that day 
and thenceforth became unenforce- 
able. Northern Trust Co. v. Chicago 
Rys. Co.,. 149° N.B. 422, °318 Il. 42 
[rev 232 Ill.App. 246]. (2) The pub- 
lic Utilities Act of 1918, placing con- 
trol and supervision over public util- 
ities, including street railroads, in the 
public utilities commission, and being 
complete in itself, manifests an in- 
tention, in view of §§ 1, 8-10, 32, 49, 
50, 57, 64, 65, 68, 69, 76, to deprive 
municipalities, organized under gen- 
eral Cities and Villages Act, of power 
to pass ordinances requiring street 


‘railroads to equip their cars with 


brightly lighted headlights. North- 
ern. Trust. Co. v. Chicago Rys. Co., 
supra. (3) Jurisdiction of railroad 
commissioners to order fenders put 
on electric cars as excluding power of 
the city to do so see Central R., etc., 
Co.’s Appeal, 35 A. 32, 67 Conn, 197. 


[b] Power as to- fenders.—A city 
council has authority to provide, by 
ordinance, that it shall be unlawful 
to operate electric cars in the streets 
of the city without proper and, suit- 
Cape May, etc., R. Co. 
v. Cape May, 36 A, 696, 59 N.J.Law 
396, 36 L.R.A. 653. 


[c] Power as to weight and char- 
acter of wheels.—(1) <A city could 
not, under the guise of its police pow- 
er, regulate the weight and character 
of wheels of interurban and suburban 
cars using the right of way of a street 
yailway under a traffic agreement 
with the railroad. New York State 
Rys. v. City of Rochester, 195 N.Y.S. 
783, 119 Mise. 128 (power in public 
service commission). (2) Rochester 
City Charter, §§ 85, 86, authorizing 
the city to regulate the “operation 
and speed” of railroads in the streets 
of the city, did not empower the city 
to pass an ordinance regulating the 
weight and character of the wheels 
of interurban and suburban cars_us- 
ing the right of way of a street Yrail- 
way under a traffic agreement with 
the railway. New York State Rys. v. 
City of Rochester, supra. 


{d] Power as to stool for motor- 
man.—kKy. St. § 3058, subs 25, au- 
thorizing second-class cities to pass 
all ordinances for the health and wel- 
fare of the city, authorizes a city to 
require street car companies to sup- 
ply stools for the use of motormen. 
Silva v. City of Newport, 150 S.W. 
1024, 150 Ky. 781, 42 L.R.A.N.S. 1060, 
Ann.Cas.1914D 613. 


[e] Power as to brakes.—(1) Nei- 
ther Act Feb. 25, 1869 (P. L. p. 249), 
Act May .216,.. 1901. (Be. ap 
amending Act May 23, 1889 (P. L. p 
277), nor Act March 22, 1887 (P.L. p 
8), confers power on city of New Cas- 
tle to enact ordinance requiring street 
railway lines to equip every car with 
latest and most approved. safety 
brakes. Mahoning & Shenango Ry. & 
Light Co. v. City of New Castle, 82 A. 
501, 233 Pa. 413, Ann.Cas.1913B 658. 
(2) Public Serv. Commn. L. § 50 
subd 2, empowering the commission 
to order street railroad corporations 


able fenders to be placed on the front of traction 
cars,4* which require headlights of designated 


to make changes in equipment to pro- 
mote public safety, authorizes the 
commission to order street railroads 
to equip their cars with power brakes 
and geared hand brakes. People ex 
rel. Brooklyn Heights R. Co. v. Pub- 
lic Service’ Commission for First 
eye 142 N.Y.S. 942, 157 App.Div. 


[f] Power as to vestibule.—A re- 
quirement for vestibules on street 
cars is not warranted by the inherent 
police power of a municipality. 
Yonkers v. Yonkers R. Co., 64 N.Y.S. 
955, 51 App.Div. 271. 


[gs] Power of municipality in 
Pennsylvania.—(1) In the absence 
of express or implied authority con- 
ferred by the legislature, a municipal- 
ity is without power to require a 
street railroad to equip its cars with 
the latest safety devices. Mahoning 
& Shenango Ry. & Light Co. v. City 
of New Castle, 82 A. 501, 233 Pa. 413, 
Ann.Cas.1913B 658 (judgment of the 
board of directors of a street railroad 
company, in operation of road and 
running of cars, is supreme and ex- 
clusive, in the absence of statutory 
provision, even as against the munici- 
pality). (2) In the absence of ex- 
press statutory authority, a penal or- 
dinance regulating the safety devices 
to be adopted by a street railway, 
which undertakes to enforce a higher 
standard than that imposed by the 
common law, should not be sustained. 
Mahoning & Shenango Ry. & Light 
Co. v. City of New Castle, supra. 


[h] In Canada the Ontario rail- 
way and municipal board has juris- 
diction to order an electric railway to 
install sanitary appliances on its cars, 
where such railway has not come 
within the jurisdiction of the Domin- 
ion parliament. Re Ross, 34 Ont.L. 
599, 9 Ont.W.N. 158. 


Power to regulate generally see 
supra §§ 227-230. 


46. See cases infra this section. 


47. Ili—McGowan v. Chicago City 
Ry... Co.,: 205)" IN App. 378;.- Chicago, 
etce., Electric R. Co. v. Freeman, 125 
Tll.App. 318. 


Ind.—Waters v. Indianapolis Trac- 
tion & Terminal Co., 113 N.E. 289, 185 
Ind. 526. 

La.—Handy v. New Orleans Public 
Service, 120 So. 271, 10 La.App, 72. 


N.J.—Cape May, etc., R. Co. v. Cape 
May, 36 A. 696, 59 N.J.Law 396, 36 
L.R.A,. 653. 


N.Y.—Platt v. Albany R. Co., 62 N. 
BH. VOT1,  ETOe N.Y S153 Brooklyaipve 
Nassau Electric R. Co., 56 N.Y.S. 609, 
38 App.Div. 365. 


N.C.—Henderson vy. Durham Trac- 
tion Co., 44 S.B. 598, 132 N.C. 779. 


Or.—Rudolph v. Portland Ry., Light 
& Power Co., 144 P. 93, 72 Or. 560; 
Plinkiewisch v. Portland Ry., Light & 
Power Co., 115 P. 151, 58 Or. 499. 


Tex.—Galveston Electric Co. v. 
Swank, (Civ.App.) 188 S.W. 704; 
Fitzgibbons v. Galveston Blectric Co., 
(Civ.App.) 136 S.W. 1186; Von Diest 
v. San Antonio Traction Co., 77 S.W. 
632, 33 Tex.Civ.App. 577. 


Wash.—Tecker v. Seattle, R. & S. 
Ry. Co., 111 P. 791, 60 Wash. 570, Ann. 
Cas.1912B 842. 
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strength to be carried,*® which require screens or 
vestibules on cars during the winter months to 
afford protection to the motormen and conductors,*® 
or which require every street car to be provided with 
a stool as a seat for the motorman.°° 


._ Ont.—Toronto v. Toronto R. Co., 10 
Ont.L. 730, 6 Ont.W.R. 574. 


[a] Position and height of fender. 
—(1) A provision in such a regulation 
with respect to the position and height 
of such fenders, if impracticable, is 
void. Chicago, etc., Electric R. Co. 
v. Freeman, 125 Ill.App. 3818. (2) 
Thus a provision, in an ordinance re- 
quiring safety fenders to be attached 
to the front platform of electric street 
ears, that they shall not be more than 
three inches from the tracks, is un- 
reasonable, in view of the liability of 
the height of the car above the tracks 
to vary according to the loads, the 
grades, and the curves. Brooklyn v. 
Nassau Electric R. Co., 56 N.Y.S. 609, 
38 App.Div. 365. (3) On the other 
hand, a city ordinance requiring each 
street car to be equipped with a fend- 
er extending as near to the roadbed 
as shall be practicable, and so con- 
structed that any person struck by a 
car may be raised from the ground or 
pushed from the track, only requires 
that the fender’ shall be carried as 
near to the roadbed as is consistent 
with the practical operation of the 
car, and is intended to protect human 
life without imposing on the street 
railway company the burden of guar- 
anteeing that a suitable fender will, 
in all cases, perform the desired func- 
tions, and is reasonable and valid. 
Tecker v. Seattle, R. & S. Ry. Co., 111 
a 791, 60 Wash. 570, Ann.Cas.1912B 

42. 


[b] The “front” of the car within 
the meaning of such a regulation is 


that end of it which when the car is 


in motion is the farthest forward, 
that is. to say, farthest forward in the 
sense that it would first meet a per- 
son or an object moving in the op- 
posite direction; and the operating of 
a car for a distance of twelve hundred 
feet with the fender at the back in- 
stead of the front, as so defined, ren- 
ders the company liable to the pen- 
alty prescribed by the statute. Tor- 
onto v. Toronto~ R. Co., 10 Ont.L. 730, 
6 Ont.W.R. 574. 


[c] Suspension of regulation.— 
(1) Where a statute requires all 
street ‘railroad companies to use 
fenders in front of passenger cars, 
but provides that the corporation 
commission may “make exemptions”’ 
from the provisions of the statute, 
and the commission exempts all 
street railroad companies from such 
provisions until otherwise ordered, 
the order amounts, not to an exemp- 
tion, but to a suspension of the stat- 
ute, and hence is invalid, and the stat- 
ute remains in force. Henderson vy. 
Durham Traction Co., 44 S.E. 598, 
132 N.C. 779. (2). Under Lord L. § 
7007, requiring every street car to 
have fenders of a kind therein. pre- 
scribed provided that, whenever in 
the judgment of the mayor and mem- 
bers of the common council of any 
city it shall be for the best interests 
of the residents to substitute another 
approved design of fender, the mayor 
and council may do so on entering on 
the records the reason for the substi- 
tution, that part of a city ordinance, 
enacted over eight years after this 
settion went into effect declaring the 
judgment of the mayor and council 
that a certain kind of fender should 
be substituted, postponing its opera- 
tion for over three months is ultra 
wires and void. Rudolph v, Portland 
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It has also 


Ry., Light & Power Co., 144 P. 98, 72 
Or. 560. ° 


[d] Where there are no _ other 
street railways in operation in the 
city, a resolution of the council re- 
quiring two street railway companies 
to use,a particular fender on its 
street cars operated within the city 
is not void as discriminative, either 
in favor of or against the two com- 
panies. Plinkiewisch v. Portland Ry,, 
Light & Power Co., 115 P. 151, -58 Or. 


(499. 


[e]. Use of particular fender.—A 
resolution of the council of a city, re- 
quiring street railway companies to 
use on their cars the ‘Hunter Drop 
Guard Fender,” is not void as dis- 
criminating in favor of a particular 
fender, in the absence of anything to 
show that the fender called for is a 
patented article, or one that anybody 
is prohibited from making or selling. 
Plinkiewisch v. Portland Ry., Light 
& Power Co., 115 P. 151, 58 Or. 499. 


[f] Sufficiency of compliance.— 
(1) A fender under the front end of a 
street car complies with a statute re- 
quiring the front end of the car to 
be equipped with a fender. New Or- 
leans Public Service, 120 So. 271, 10 
La:App. 72. (2) °A ‘eity ordinance 
requiring a street railway to use the 
most approved life guards is not com- 
plied with by use of a. reasonably safe 
guard, or one the company approves, 
but it must be the best which can be 
used, changing with progress in con- 
struction. Waters v. Indianapolis 
Traction & Terminal Co., 113 N.E. 
289, 185 Ind. 526. (3) An ordinance 
making it unlawful to operate street 
cars without fender on the front end, 
merely requires an effective contri- 
vance to prevent persons from being 
run over, and it need not project in 
front of the car. Galveston Electric 
Co. v. Swank, (Tex.Civ.App.) 188 S.W. 
704. (4) A “substantial compliance,” 
which means a compliance with the 
essential requirements, is a sufficient 
compliance with a penal municipal 
ordinance requiring street railways 
to maintain fenders upon the front 
ends of cars. Fitzgibbons v. Galves- 
ton Blectric Co., (Tex.Civ.App.) 136 
S.W. 1186. 


[g] Use of car within regulation. 
—Where plaintiff was injured by cer- 
tain dismantled street cars, while 
such cars were being movéd to car 
barns, such use of the cars by defend- 
ant was not within the term ‘each 
and every car used on such street rail- 
way,’ used in an ordinance providing 
that “every person or corporation con- 
trolling any street railway in the city 
of Chicago shall equip and provide 
each and every car used on such street 
railway with fenders,” etc. Mc- 
Gowan v. Chicago City Ry. Co., 205 
Tll.App. 378. 


[h] Cars within regulation.—An 
ordinance making it unlawful to op- 
erate a street car unprovided with a 
fender of the most improved design 
and construction requires a fender 
only on motor cars and not on trail- 
ers. Von Diest v. San Antonio Trac- 
boy Co., 77 S.W. 632, 33 Tex.Civ.App. 

Wate 


[i] Ordinance construed as not re- 
quiring fender.—Englund y. Missis- 
ane Valley Traction Co., 189 Ill.App. 


been held to be a reasonable regulation to require 
a street railroad company to equip its cars with 
air or electric brakes,®! unless it clearly, appears 
that there is no necessity for a more efficient brake 


» 


48. Rome Ry. & Light Co. v. King, 
117 S.E. 464, 30 Ga.App. 231. 


[a] Certainty of régulation.—Or- 
dinance requiring street cars to carry 


headlights of such strength as_ to - 


easily show presence of vehicle, but 
forbidding headlights of such bril- 
liance as to dazzle or blind drivers of 
other vehicles, held not void for un- 
certainty. Rome Ry. & Light Co. v.. 
King, 117 S.E. 464, 30 Ga.App. 231. 


49. D.C.—Washington Ry. & Elec- 
trie Co. v. District of Columbia, 10 
F.(2d) 999, 56 App.D.C. 134. 


Minn.—State v. Smith, 59 N.W. 545, 
58 Minn. 35,-25 L.R.A. 759. 


Mo.—State v. Whitaker, 
1068, 160 Mo. 59. . 


. Ohio.—State v. Nelson, 39 N.E. 22, 
52 OhioSt. 88, 26 L.R.A. 317. 


Tex.—Beaumont Traction Co. ve 
State, 103 S.W. 238, 46 Tex.Civ.App. 


60 S.W. 
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Can.—Reg. v. Toronto R. Co., 35 
Can.L.J.N.S. 422. 


Ont.—McGraw v. R. Co., 18 Ont.L. 
154, 12 Ont.W.R. 587, 13 Ont.W.R. 129. 


[a] Constitutionality.—A statute 
which requires companies owning or 
operating electric street railroads to. 
provide their cars with screens for 
the protection of motormen during 
certain cold months and applying to. 
every part of the state alike is not 
unconstitutional as class legislation, 
simply because it applies only to elec- 
tric cars. State v. Whitaker, 60 S.W. 
1068, 160 Mo. 59. 


[b] Applicability of regulation.— 
Such a regulation is not applicable 
to trailing cars. State v. Smith, 59% 
N.W. 545, 58 Minn. 35, 25 L.R.A. 759. 


[c] Regulation not repealed.—The 
act of congress of March 3, 1905, 
requiring street cars to be provided 
with a glass vestibule surrounding 
the motorman, held not impliedly re- 
pealed by the act of congress of May 
28, 1908, which by § 16 vested the 
interstate commerce commission with 
authority over equipment and service, 
or by the act of Congress of March 
4, 1918, which by § 8 par 96, conferred 
authority on the public utilities com- 
mission. Washington Ry. Electrie 
Co, v. District of Columbia, 10 F.(2d) 
999, 56 App.D.C. 134. 


[dad] Sufficiency of compiliance.— 
Street car, provided in 1905 with 
glass and wood vestibule, open on 
each side of platform for passengers, 
is in 1924 not a compliance with the 
act of congress of March 3, 1905, re- 
quiring a glass vestibule surrounding 
“as nearly as possible’ the place 
where the motorman stands. Wash- 
ington Ry. & Electric Co. v. District 
ef Nae Dies 10 F.(2d) 999, 56 App.D. 


50. Silva v. City of Newport, 150 
S.W. 1024, 150 Ky. 781, 42 L.R.A.N.S. 
1060, Ann.Cas.1914D 613. 


51. People v. Detroit United R. 
Co., 97 N.W. 36, 184 Mich. 682, 104 
Am.S.R. 626, 63 L.R.A. 746. 


[a] That such a regulation will 
require a large outlay of money on 
the part of the company does not 
make it invalid. People v. Detroit 
United R. Co., 97 N.W. 36, 134 Mich. 
682, 104 Am.S.R. 626, 63 L.R.A. 746. 


For later eases, developments and changes in the law ses Annotations, same title and section number, 


4 
| 


| §§ 235-236] 


than that already in use,5? or that neither an air 
nor electric brake is more efficient than the one in 


use.°3 she 


[§ 236] e. As to Movement and Speed of Cars.*4 
Subject to the rules aforesaid,®® it is also within 
the power of the regulating body to make reasona- 
ble regulations relative to the movements of street 
ears,°® as by requiring cars to stop at specified 
crossing 
streets;°® or before reaching a railroad crossing,®® 
and not to proceed until it has been ascertained 
that the way is clear,®°° or prohibiting motormen 


places,°* such as_ before 


52. People v. 
Co., supra. 


[a] If the hand brake is not to be 
dispensed with, under such a regula- 
tion, in order to show that the regu- 
lation is unreasonable, it must be 
made to appear that a car equipped 
with both kinds of brakes would not 
be safer than with the hand brake 
alone. People v. Detroit United R. 
Co., 97 N.W. 36, 134 Mich. 682, 104 
Am.S.R. 626, 68 L.R.A. 746. 


53. People v. Detroit United: R. 
Co., supra. 

54. Cross references: 
Duty: 


As to other vehicles see infra § 312 
et seq. 


As to speed and control of cars gen- 
erally see infra §§ 288-291. 


Of street railroad generally see in- 
fra § 271 et seq. 


Railroads §§ 1025-1039. 

55. Power to regulate generally 
see supra §§ 227-231. 

56. See cases infra this section. 


57. North Birmingham St. R. Co. 
v. Calderwood, 7 So. 360, 89 Ala. 247, 
18 Am.S.R. 105; Toronto v. Toronto 


Ree Co.. 12, Ot... 534) 8) Ont. WR. 
179 [aff 11 Ont.L. 103, 6 Ont.W.R. 
871). 

[a] Farther side of street clear 


of crossing.—North Birmingham St. 
R. Co. v. Calderwood, 7 So, 360, 89 Ala. 
247, 18 Am.S.R. 105. 


Regulation by company see infra 
§ 240. 


58. Cape May, etc., R. Co. v. Cape 
May, 36: A. 678, 59 N.J.Law 404, 36 
L.R.A. 657. 


{a] Reasonableness.—An ordi- 
mance compelling electric street cars 
to come to a full stop before crossing 
interseeting streets will not be set 
aside as unreasonable. Cape May, 
ete., R. Co. v. Cape May, 36 A. 678, 
59 N.J.Law 404, 36 L.R.A., 657. 


[b] Ordinance in conflict with 
statute is void.—Munns v. Chicago 
City Ry. Co., 235 IllApp. 160. 


[c] Exclusive power of commis- 
sion.—A municipal ordinance requir- 
ing a street car to stop at intersec- 
tion of street also occupied by street 
ear tracks improperly assumes power 
of the Illinois commerce*commission, 
whose power to regulate is exclusive. 
Ewald v. Chicago Rys. Co., 247 Ml. 
App. 77. 

59. Montgomery St. R. Co. v. Lewis, 
41 So. 736, 148 Ala. 134; Philip v. 
Heraty, 97 N.W. 963, 100 N.W. 186, 
135 Mich. 446; Toledo Consol. St. R. 
Go. v. Fuller, 17 OhioCir.Ct. 562, 9 
OhioCir.Dec. 123; Galveston, etc., R. 
Co. v. Vollrath, 89 S.W. 279, 40 Tex. 
‘Civ.App. 46; Gulf, ete., R. Co. v. Holt, 
70 S.W. 591, 30 Tex.Civ.App. 330. See 
Georgia R., ete., Co. v. Joiner, 48 S. 


. 


STREET RAILROADS 


[60 C.J.] 347 


from moving ears across the tracks of a steam rail- 
road until the conductor crosses the tracks and sig- 


nals the motorman to proceed;*! or prohibiting the 


intersecting 


Detroit United R.| E. 336, 120 Ga. 905 (holding street 


railroad not required to stop its cars 
by statute applicable to railroads). 


[a] Main line or spur track.—Gal- 
veston, etc., R. Co. v. Vollrath, 89 S. 
W. 279, 40 Tex.Civ.App. 46, 


[b] Construction of statute.—Un- 
der a statute requiring street cars to 
come to a full stop not less than ten 
or more than fifty feet from steam 
railroad tracks, the car and horses, 
where such power is used, considered 
as one, ‘must be stopped at that dis- 
tance. Toledo Consol, St. R. Co. v. 
Fuller, 17 OhioCir.Ct. 562, 9 OhioCir. 
Dec. 1238. 


[ec] Applicability of regulation.— 
A statute imposing on engineers and 
conductors of trains the duty of caus- 
ing their trains, when approaching a 
railroad crossing, to come to a full 
stop within a prescribed distance 6f 
the crossing and not to proceed until 
they have acquired knowledge that 
the way is clear; applies to street 
railroads. Montgomery St. R. Co, v. 
Lewis, 41 So. 736, 148 Ala. 134. 


60. Montgomery St. R. Co. v. 
Lewis, 41 So. 736, 148 Ala. 134; Philip 
v. Heraty, 97 N.W. 963, 100 N.W. 186, 
135 Mich. 446. 


61. Indianapolis Traction, etc., Co. 
v. Formes, 80 N.E. 872, 40°Ind.App. 
202; Indianapolis Traction, etc., Co. 
v. Romans, 79 N.E. 1068, 40 Ind.App. 
184; Bartholomaus v. Milwaukee 
Hlectric R., etc., Co., 109 N.W. 143, 
129 Wis. 388. 


[a] Where a municipality, by its 
charter, has exclusive control over 
its streets, any law to the contrary 
notwithstanding, a _ street railroad 
company operating in the city is not 
obliged to comply: with a statute re- 
quiring such companies to bring their 
ears to a stop at a certain distance 
before reaching a steam railroad 
crossing, and to send employees for- 
ward to ascertain whether a train is 
approaching. Wills v. Atchison, etc., 
R. Co., 113 S.W. 713, 133 Mo.App. 625. 


62. Lauterer v. Manhattan R. Co., 
63 C.C.A. 38, 128 F. 540. 


[a] Reasonable construction.—A 
statute which provides that no train 
on an elevated railroad shall be per- 
mitted to start from a station until 
every passenger upon the platform de- 
siring to enter the cars shall have 
done so, unless due notice has been 
given that the cars are filled, must be 
given a reasonable construction, and 
cannot be held to require gates of 
cars to be opened after they have been 
closed and a signal to start given, or 
after they have actually started, be- 
cause people may thereafter come on 
to the platform and desire to take the 
train, which in many cases of daily 
occurrence would wholly prevent the 
operation of trains. Lauterer vy. Man- 
hattan R. Co., 128 F. 540, 63 C.C.A, 38. 


63. Craven v. International R. Co., 
91 N.Y.S. 625, 100 App.Div. 157. 


starting of an elevated train until all persons on 
the platform, desiring to do so, have entered;*? or 
requiring that a car shall not pass any other car 
standing at a crossing for the discharge or recep- 
tion of passengers,®* or that it shall slacken speed 
when approaching such a car;®* 
street car to stop on the approach of fire apparatus 
responding to a fire alarm eall,®® or requiring a 
street car entering a public square to turn to the 
right and pass around it,®® or limiting the rate of 


or requiring a 


- [a] Applicability of regulation.— 
Such a regulation is applicable to a 
case where the street car company 
causes its cars to be stopped to dis- 
charge passengers before crossing a 
street, although it is difficult for the 
company to obey the ordinance un- 
der such circumstances. Craven y. 
International R. Co., 91 N.Y.S. 625, 
100 App.Div. 157. 


64 Detroit United R. Co. v. 
Nichols, 91 2C.C.A.. 1257; 7°65 Rw 42895 
Toronto, R. Co. v. Mulvaney, 38 Can. 
S.Ct. 327; Winnipeg Electric St. R 
Co. v. Bell, 37 Can.S.C, 515. 


65. Union Traction Co. v. Taylor, 
135 -N.E. 255, 81 Ind.App. 257; Union 
Traction Co. of Indiana v. City of 
Muncie, 133 N.E. 160, 80 Ind.App. 260: 
McCabe v. Duluth St. Ry. Co., 220 
N.W. 162, 175 Minn. 122. 


[a] Power to enact such regula- 
tion is within the police powers of 
the city as delegated by state. Union 
Traction Co. of Indiana v. City of 
Muncie, 133 N.H. 160, 80 Ind.App. 26. 


[b] ReasonabFeness.—On the rec- 
ord presented, a Wisconsin statute, 
requiring street cars to stop on the 
approach of fire apparatus responding 
to fire alarm call, is not unreasonable 
or unconstitutional, when considered 
in light of existing law on the ques- 
tion of negligence. St. (1927) § 85.14. 
McCabe v. Duluth St, Ry. Co., 220 N. 
W. 162, 175 Minn. 22, 


[c] Applicability of regulation.— 
(1) <An ordinance requiring a motor- 
man to stop his car and remain sta- 
tionary upon the approach of. fire 
apparatus applies to street railways 
granted their franchises before the 
enactment of the regulation. Union 
Traction Co. of Indiana v. City of 
Muncie, 133 N.E. 160, 80 Ind.App. 260. 
(2) An ordinance requiring street cars 
to be stopped while fire apparatus 
passed, bound a street railway having 
a franchise which reserved no right 
in the city to regulate the operation 
of its cars. Union Traction Co. v. 
Taylor, 135 N.E. 255, 81 Ind.App. 257. 


66. City of Easton v. Miller, 108 
pa 265 Pa. 25 [aff 69 Pa.Super. 
4]. 


[a] Power of municipality.—The 
power to pass an ordinance requiring 
all vehicles, including street cars, on 
entering a public square to turn to 
the right and pass around the square, 
was not taken away by Act July 26, 
1913 (P. L. p 1374), creating the pub- 
lic service commission. City of 
Easton v. Miller, 108 A. 262, 265 Pa. 
25 [aff 69 Pa.Super. 554] (such ordi- 
nance is a regulation of .the use of 
the city streets and not of the rail- 
way, which is within the jurisdiction 
of the public service commission). 


[b] Reasonableness.—(1) An or- 
dinance providing that all vehicles, 
including street cars, shall, on enter- 
ing a public square, turn to the 
right, and pass around it as therein 
directed, is not an unreasonable ex- 
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speed at which cars may be run within municipal | limits,°’ or in designated parts of the municipali- 


ercise of the police power, where it 
appears the square was practically 
the heart of the city’s commercial 
life, and on one of the approaches to 
it there passed between the hours of 
6 A. M. and 6 P. M. six thousand three 
hundred and seventy-one vehicles, in- 
cluding four hundred street cars re- 
ceiving and discharging daily from 
twenty-five thousand to forty thou- 
sand passengers. City of Easton v. 
Miller, 108 A. 262, 265 Pa. 25 [aff 
69 Pa.Super.Ct. 554]. (2) Such an 
ordinance is not an arbitrary, unrea- 
sonable, or oppressive exercise of the 
power, because it involves some read- 
justment of the company’s schedule 
and some relocation of the tracks on 
a few streets. City of Easton y. Mil- 
ler, supra. 


Law of the road as inapplicable to 
street cars see infra note 74. 


67. Ala.—Birmingham Ry. Light & 
Power Co. v. Fuqua, 56 So. 578, 174 
Ala. 681; Mobile Light & R. Co. v. R. 
O. Harris Grocery Co., 84 So. 867, 17 
Ala.App. 345. 


Cal.—Simoneau v. Pacific Electric 
Ry. Co., 1386 P. 544, 166 Cal, 264, 49 
L.R.A.N.S. 737; Lewis v. Pacific Elec- 
rie Ry. Co., 272 P. 346, 94 Cal.App. 


_Conn.—Laufer v. Bridgeport Trac- 
tion Co., 37 A. 379, 68 Conn. 475, 37 
Te GRAGNG 332 


_Del.—Licznerski v. Wilmington 
City. RY Co.,y62) Al) 1057, 21 Del 201: 


Til_—Jeneary v."“Chicago & I. Trac- 
tion Co., 138 N.E. 203, 306 Ill. 392 [aff 
225 Ill.App. 122]; Munns vy. Chicago 
City Ry. Co., 235 Ill.App. 160. 


Ind.—Union Traction Co. of Indiana 
v. City of Muncie, 133 N.E. 160, 80 
Ind.App. 260; Cincinnati, ete., Elec- 
tric St. R. Co. v. Stahle, 76 N.E. 551, 
37 Ind.App. 539, 77 N.E. 363. 


Iowa.—Flannery v. Interurban Ry. 
Co., 153 N.W. 1027, 171 Iowa 238. 


Mich.—Beaubien v. Detroit United 
Ry., 185 N.W. 855, 216 Mich. 391; De- 
neen v. Houghton County St. R. Co., 
113 N.W. 1126, 150 Mich. 235. 


ee nee er v. State, 16 Miss. 


Mo.—Chouquette v. Southern Elec- 
tric R. Co., 53 S:W. 897, 152 Mo. 257; 
Duffy v. Kansas City Rys. Co., (App.) 
217 S.W. 883; Zumault v. Kansas 
City, etc., Air Line, 71 Mo.App. 670; 
Glenville v. St. Louis R: Co., 51 Mo. 
App. 629. See also Heinzle v. Metro- 
pope St. R. Co., 81 S.W. 848, 182 Mo. 


Mont.—Varn v. Butte Electric Ry. 
Co., 249 P. 1070, 77 Mont. 124. 


N.H.—Bly v. Nashua St. R. Co., 32 
A. 764, 67 N.H. 474, 68 Am.S.R. 681, 
30 L.R.A. 303. 


N.J.—Cape May, etc., R. Co. v. Cape 
May, 36 A. 679, 59 N.J.Law 393, 36 
L.R.A. 656. 


N.Y.—Robinson vy. Metropolitan St 
Peco. 920N. Yas: 1010, 9103 App. Div 


248; Brooklyn v. Nassau Electric R, 
Co., 46 N.Y.S. 651, 20 App.Div. 31; 
United Traction Co. v. Watervliet, 


71 N.Y.S. 977, 35 Misc. 392. 


Ohio.—Townsend v. Circleville, 84 
N.E. 792, 78 OhioSt. 122, 16 L.R.A.N.S. 
914; Columbus R. Go. v. Connor, 22 
OhioCir.Ct. 229; Lewis v. Cincinnati 
St. R. Co., 10 OhioS.&C.P. 53, 8 Ohio 
INGE 47. 

Philippine.—City of 
Manila Electric R. & 
Philippine 89. 


Manila v. 
Light Co., 86 


Ont.—London St. R. Co. v. London, 
9 Ont.L. 439, 2 Ont.W.R. 44, 3 Ont. 
W.R. 123. 


[a] Power of municipality.—Ordi- 
nances of a city relating to the speed 
of street cars within corporate lim- 
its and at street crossings are clearly 
within the police power of the city as 
conferred by Burns’ Ann. St. (1914) § 
8655 subds 31, 49. Union Traction Co. 
of Indiana v. City of Muncie, 133 N.E. 
160, 80 Ind.App. 260. i 


[b] Reasonableness.—(1) An ordi- 
ance limiting the rate of speed of 
electric street cars will not be set 
aside unless it unreasonably intery 
feres with the franchise or privilege 
conferred upon the street railroad 
company (Cincinnati, etc., Electric St. 
R. Co. v. Stahle, 76 N.B. 551, 77 N.E. 
363, 87 Ind.App. 539; Cape May, etc., 
R. Co. v. Cape May, 36 A. 679, 59 N.J. 
Law 393, 36 L.R.A. 656), (2) and it 
has been held that an ordinance re- 
stricting the speed of street cars be- 
tween crossings to six miles an hour, 
and over crossings to four miles an 
hour, is not unreasonable (Cincinnati, 
etc., Electric St. R. Co. v. Stahle, su- 
pra); (3) but an ordinance restricting 
the speed of trains within the city 
limits to six miles per hour is oppres- 
sive, and inapplicable to a road en- 
gaged largely in suburban business, 
which runs through a portion of the 
city thinly populated, and made up 
largely of truck patches (Zumault v. 
Kansas City, etc., Air Line, 71 Mo. 
App. 670). (4) An ordinance limit- 
ing the speed to only six miles an 
hour in the city streets is unreason- 
able and void. United Traction Co. v. 
Watervliet, 71 N.Y.S. 977, 35 Misc. 
392. (5) An ordinance limiting the 
speed of cars to four miles per hour 
in crossing boulevard is not unrea- 
sonable. Munns v. Chicago City Ry. 
Co., 235 Ill.App. 160. (6) A city ordi- 
nance limiting the speed of street 
cars traveling by high-power motors 
through streets of a city to a rate not 
exceeding fifteen miles per hour is 
not an unreasonable regulation. -Mo- 
bile Light & “R) .Co. vv" R.- Oy Harris 
eu pceny. Co., 84 So. 867, 17 Ala.App. 


[c] Application of particular pro- 
visions.— (1) A statute limiting the 
speed of riding through a street in the 
compact part of a town applies to a 
street railroad company, although its 
charter provides that the mayor and 
aldermen of the city may make such 
regulations as to rate of speed as the 
public safety and convenience require, 
in the absence of regulations by such 
mayor and aldermen. Bly v. Nashua 
St. R. Co., 32 A. 764, 67 N.H. 474, 68 
Am.S.R. 681, 30 L.R.A. 303. (2) A vil- 
lage ordinance, prohibiting a railroad 
company from running any “passen- 
ger train of cars” at a greater speed 
than ten miles per hour, is applica- 
ble to single interurban car; it being 
evident that the quoted phrase should 
be “passenger train or cars,” and the 
word “cars” including a single car. 
Jeneary v. Chicago & I. Traction Co., 
138 N.E, 203, 306 Ill. 392 [aff 225 Tl. 
App. 122]. (3) An ordinance regulat- 
ing the speed of street cars applies to 
street railways granted their fran- 
chise before the enactment of the 
regulation. Union Traction Co. of In- 
diana v. City of Muncie, 133 N.E. 160, 
80 Ind.App. 260. (4) Where a city 
ordinance limiting the speed of street 
cars was not limited to any particu- 
lar hours of the day, it applied to cars 
running at any hour. Birmingham 
Ry., Light & Power Co. v. Fuqua, 56 
So. 578, 174 Ala. 681. (5) An ordi- 
nance passed about 1860, limiting the 


speed of street cars to eight miles an 
hour, will not be construed in 1892 
to-apply to cable cars. Glenville v. 
St. Leuis R. Co., 51 Mo.App. 629. (6) 
A city ordinance which provides that 
no passenger, burden, or other cars 
shall be driven, hauled, or propelled 
on any of the railroads or railways 
within the city limits at any faster 
speed than a walk, and at no time 
move without a brakeman, in addition 
to the driver, enacted in 1839 as sup- 
plementary to an ordinance of 1832, 
for the better regulation of railroad 
cars, does not apply to electric street 
cars. State v. Maryland Electric Rys. 
Co., 92 A. 961, 124 Md. 434. 


[d] Applicability of regulation of 
vehicles generally.—(1) An ordinance 
regulating the speed of automobiles, 
locomobiles, or horseless vehicles 
propelled by electricity, gasoline, or 
steam, does not apply to street cars. 
Pankey v. Little Rock Ry. & Electric 
Co., 174 S2W..12170, 117 Ark: 337. (2) 
Pub. L. (1901) ¢ 925, amending Gen. 
L. (1896) ¢ 74 § 5, providing that 
every person who shall ride or drive 
faster than a common traveling pace 
on any of the streets of Newport or 
Providence, or in the compact part of 
any town or village in the state, or on 
any road leading from Pawtuxet to 
the compact part of Providence, shall, 
unless justifiable cause be made to 
appear, be fined, etc., has no applica- 
tion to the operation of street cars 
within the city of Providence. 
Hinchey v. Rhode Island Co., 76 A. 
350, 30 R.I. 520. (8) An ordinance, 
providing that no person shall ride 
or travel upon any boulevard at a 
rate faster than ten miles an hour, 
does not apply to street cars cross- 
ing boulevards and parkways, where 
the street cars proceed along inter- 
secting streets. Krause v. Indianapo- 
lis Traction & Terminal Co., 124 N.E. 
401, 76 Ind.App. 349. (4) So an ordi- 
nance providing that it shall be un- 
lawful for any locomotive, railroad 
car, or other vehicle to be propelled 
or drawn on such part of any railroad 
as shall be within the limits of the 
city at a faster rate than six miles an 
hour has no application to the cars 
of a street railroad operated in such 
city. Licznerski v. Wilmington City 
R. Co:, 62.A. 1057, 21 Del.» 201. 005) 
But it has been held that*an ordi- 
nance declaring it unlawful for any 
cart, wagon, or other vehicle used to 
carry passengers to be driven through 
the streets at a greater than a speci- 
fied speed is not applicable to street 
surface cars operated by electricity. 
Robinson v. Metropolitan St. R. Co.,. 
92 N.Y.S. 1010, 103 App.Div. 243. (6) 
City of St. Louis Rev. Code § 1301, 
relating to speed of automobiles and 
horseless vehicles, was not applica- 
ble to street cars, in view of § 1294, 
which contains specific regulations as: 
to the speed of cars. Bruckman y. 
United Rys. Co. of St. Louis, (Mo. 
App.) 242 S.W. 686. 


{e] Cars running on private right 
of way are not within an ordi- 
nance limiting the speed of cars. 
Lewis v. Pacific Electric Ry. Co., 272 
P. 346, 94 Cal.App. 748. 


{f] An ordinance limiting speed is 
effective in subsequently attached ter- 
ritory, although a different rate of 
speed prevailed therein by statute 
prior to its being attached to the mu- 
nicipality. Deneen v. Houghton Coun- 
ty St. R. Co., 113 N.W. 1126, 150 Mich. 
235, 138 Ann.Cas, 134. 


[g] Municipal consent that a 
street railroad company may main- 
tain a certain rate of speed does not 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ty.°* But it has been held that a regulation as to 
speed enacted in former years, when the motive pow- 
er and other conditions were different, does not apply 
to another company operating in later years by a 
different motive power and under different condi- 
And a regulation as to the movement of 


tions.®°® 


constitute a contract between the 
eity and the railroad company that 
the latter’ should always have the 
right to operate its cars at that rate 
of speed. Brooklyn v. Nassau Elec- 
ie R. Co., 46 N.Y.S. 651, 20 App.Div. 


{h] Power to change speed regu- 
lation.—(1) Where an ordinance regu- 
lating the speed of street cars gave 
the city right to modify it, a subse- 
quent ordinance changing the speed 
limit was valid. Varn v. Butte Elec- 
trie Ry. Co., 249 P. 1070, 77 Mont. 124. 
(2) In the absence of consent con- 
tained in the ordinance regulating the 
speed of street cars, the city would 
have inherent power to change regu- 
lations as to speed. Varn v. Butte 
Electric Ry. Co., supra. 


[i] Public utility commissioners. 
—The board has no power to increase 
the rate of speed as fixed in the crim- 
inal ordinances of the city. Manila 
v. Manila R. & Light Co., 36 Philip- 
pine 89. 


[ij] Regulation in conflict with 
statute.—So much of a regulation of 
the interstate commerce commission 
as provides that street railway cars 
in the city of Washington shall not 
move at a greater rate of speed than 
six miles an hour at street crossings 
is void as beyond the power of the 
commission to make, in view of the 
express provision of the act of con- 
gress of May 23, 1908, under which the 
- regulation was promulgated that 
such street cars shall be operated in 
the city of Washington at a speed not 
to exceed fifteen miles an hour. Capi- 
tal Traction Co. v. King, 44 App.D.C. 
315. 


[k] Classification of cars.—An or- 
dinance of a city limiting the speed 
of single truck street cars to twelve 
miles an hour, while permitting dou- 
ble truck cars to run fifteen miles an 
hour, is one passed in the exercise of 
the police power, and it cannot be 
said that the city exceeded its power 
to classify the cars by permitting 
those equipped with double trucks to 
run faster. Beaubien v. Detroit Unit- 
ed Ry., 185 N.W. 855, 216 Mich. 391. 


[1] Consistent ordinance not re- 
pealed.—The general ordinance of 
Kansas City (Rev. Ordinances [1909] 
§ 676), limiting the speed of all street 
cars to twelve miles per hour was not 
repealed by a special franchise ordi- 
nance requiring cars to be operated 
at a reasonable speed, the ordinances 
being consistent, and the latter ordi- 
nance applying only to the grantee of 
the franchise. Duffy v. Kansas City 
Rys. Co., (Mo.App.) 217 S.W. 883. 


[m] Construction of general and 
special provisions as to rate of speed 
see Campbell v. St. Louis, etc., 5 
Co., 75 S.W. 86, 175 Mo. 161; Ruschen- 
berg v. Southern Electric R. Co., 61 
S.W. 626, 161 Mo. 70. 


[n] Effect of expiration of fran- 
chise.—Although a street car com- 
pany’s franchise has expired, yet 
where it is continuing to operate its 
ears by virtue of an extension, it is 
bound by a prior ordinance limiting 
the speed of cars. Flannery v. Inter- 
urban Ry. Co., 153 N.W. 1027, 171 
Iowa 238. 

[o] The creation of a board to su- 
pervise public utilities does not re- 
peal an ordinance fixing the speed 
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limit of street cars. City of Manila 
v. Manila Electric R. & Light Co., 36 
Philippine 89. 


68. Cal.—Lininger v. San Fran- 
cisco-V. & N. V. R. Co., 123 P. 235, 18 
Cal.App. 411. 


Colo.—Denver City Tramway. Co. 
v. Wright, 107 P. 1074, 47 Colo. 366, 


Conn.—Atwood v. Connecticut Co., 
74 A. 899, 82 Conn. 539. 


Jowa.—Long v. Ottumwa Ry. & 
Light Co., 142 N.W. 1008, 162 Iowa 11. 


Md.—Sparr v. United Rys. & Elec- 
tric Co., of Baltimore, 79 A. 585, 114 
Md. 316. 


Wash.—Sundstrom y. Puget Sound 
Traction Light & Power Co,, 156 P. 
828, 90 Wash. 640. 


[a] Business or settled residen- 
tial districts—(1) Sundstrom v. 
Puget Sound Traction, Light & Pow- 
er Co., 156 P. 828, 90 Wash. 640. (2) 
A municipal ordinance prohibiting the 
street car company from running its 
vehicles at a greater average rate of 
speed than ten miles an hour in the 
business district and fourteen miles 
an hour in the residence district can- 
not be construed as authorizing the 
company to run its cars at an exces- 
sive rate of speed in one place and at 
a slow rate in another but must be 
accepted as a limitation of the speed 
of the car in all except exceptional 
eases. Long v. Ottumwa Ry. & Light 
Co., 142 N.W. 1008, 162 Iowa 11. 


[b] Within specified distance of 
drawbridge.—An ordinance regulat- 
ing the speed of street cars ‘within 
one thousand feet of any drawbridge’”’ 
means within one thousand feet while 
the cars are approaching the draw- 
bridge. Lininger v. San Francisco, V. 
SN. V. R. Co., 123 P. 235, 18 Cal. App. 
411. 


[ce] Ordinance not void for uncer- 
tainty.—An ordinance prohibiting the 
speed of cars to exceed twelve miles 
per hour in business or settled resi- 
dential districts is not void for uncer- 
tainty in failing to define the word 
“district,” which is so well under- 
stood in ordinary parlance as to re- 
quire no specific definition. Sund- 
strom v. Puget Sound Traction, Light 
& Power Co., 156 P. 828, 90 Wash. 640. 


[d] At intersecting streets.—(1) 
Streets opening upon opposite sides 
of the street upon which cars run, 
but not crossing the latter, such open- 
ings being separated and not directly 
across from one another, are inter- 
secting streets within an ordinance 
limiting the speed of cars crossing in- 
tersecting streets. Atwood v. Con- 
necticut Co., 74 A. 899, 82 Conn. 539. 
(2) “Intersecting street” see 33 C.J. 
p 475 note 62 


[fe] Applicability of regulation.— 
(1) An ordinance prohibiting the 
speed of street cars in business or 
settled residential districts to exceed 
twelve miles per hour does not re- 
quire that the district be densely set- 
tled, but is satisfied by the presence 
in the vicinity of a suburban business 
center and occasional residences. 
Sundstrom v. Puget Sound Traction, 
Light & Power Co., 156 P. 828, 90 
Wash. 640. (2) An ordinance of the 
city of Denver fixed the rate of speed 
of street cars on that “portion of its 
said lines between Cherry creek and 
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street cars which, although intended to relieve traf- 
fie conditions, has the effect of excluding the rail- 
way from a street and thereby crippling its line is 
invalid,?® even though the city has reserved in the. 
franchise a right to regulate the operation of the 
railway upon such street.74 


19th street in the said city of Den- 
ver” at not to exceed eight and one- 
half miles per hour, and: “outside of 
the above bounded territory” at a 
speed not exceeding twelve miles per 
hour. In an action against a street 
railroad company for causing the 
death of a bicyclist on the track, it 
appeared that the accident occurred 
either within the territory between 
Cherry Creek and Nineteenth Street 
or outside of such territory, the ob- 
jection of the street railroad that the 
ordinance did not apply to the place 
of the accident was untenable. Den- 
ver City Tramway Co. v. Wright, 107 
P. 1074, 47 Colo. 366. 


[f] In construing municipal ordi- 
nance regulating speed of street cars,. 
it must be presumed that the common 
council intended to fix the maximum 
or limit for the speed of such vehi- 
cles. Long v. Ottumwa Ry. & Light 
Co., 142 N.W. 1008, 162 Iowa 11. i 


[g] Strict construction of penal. 
ordinance.—An ordinance, requiring 
street car companies to slacken the: 
speed of cars to four miles an hour in 
crossing intersecting streets, is penal 
in its nature, and must be strictly 
construed. Atwood v. Connecticut 
Co., 74 A. 899, 82 Conn. 539. 


69. Bonham v. Citizens’ St. R. Co..,. 
62 N.E. 996, 158 Ind. 106. See Thomp-- 
sonive,, Citizens’* Sts RB. «Co;, 5320N-e: 


462, 152 Ind. 461 (where court said 
decision on question was unneces- 
sary). Contra Lewis v. Cincinnati 
St. R. Co., 10 OhioS.&C.P. 53, 8 Ohio. 
N.P. 417. ; 


[a] Change from horse power to- 
electricity.—City ordinances adopt-- 
ed in 1864 and 1876, granting fran- 
chises to a horse-power street rail- 
road company, and restricting the 
speed of its cars, are not applica- 
ble to a successor of such company, 
operating its cars by electricity, al- 
though it accepted the franchises of 
its predecessor subject to all obliga- 
tions imposed on it. Bonham  v. 
Citizens’ St..R: Co., 62’ N.EY 996, 158 
Ind. 106. 


70. Valley Rys. v. City of Harris— 
burg, 124 A. 644, 280 Pa. 385. 


{a] Prohibiting northerly move-. 
ment on certain streets.—Where, by 
reason of a ninety-five-year lease giv- 
ing plaintiff's predecessor, a street 
railway company, the right to use a 
track on the west side of a street, 
the cars of plaintiff and its predeces- 
sor, of necessity, ran both in a north- 
erly and southerly direction on that 
track, and the city understood that 
fact, and acquiesced in such opera- 
tion for thirty years, it could not 
summarily prevent plaintiff, by an 
ordinance designed to relieve traffic 
congestion, from operating its cars 
northerly on such track between cer- 
tain blocks. Valley Rys. v. City of 
Harrisburg, 124 A. 644, 280 Pa. 385. 


71. Valley Rys. v. City of Harris- 
burg, Supra. 


[a]. Thus even if a street railway 
company in accepting a city’s fran- 
chise ordinance granting the company 
the right to use certain streets in op- 
erating its lines, including S street, 
agreed to subject itself to all regula- 
tions of the city, in force or there- 
after to be made, an ordinance de- 
signed to relieve traffic congestion on 
S street, which, in effect, excluded the 
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Law of road as applied to vehicles on highways 
generally,72 and particularly as to motor vehicles,”* 
does not apply to street railways in so far as com- 
plianee therewith by a street ear is impossibi 


[§ 237] f. As to Signals and Lookouts.’° Regu- 
lations have also been enacted and held reasonable 
requiring street cars to have signal lights on the 
front and rear,’® or a good and sufficient headlight 
at certain hours;77 and requiring suitable and sea- 
sonable warning to be given of the approach of 
street cars to crossings,’® as by requiring the cars 
to be provided with suitable gongs or bells which 
sounded before reaching crossings 


shall be 


company from that street, under con- 
ditions as presently existing, and as 
existing thirty years before when the 
franchise ordinance was granted, and 
which destroyed its terminal, and 
erippled its line, is void as being not 
a regulation but a prohibition. -Val- 
ley Rys. v. City of Harrisburg, 124 A. 
644, 280 Pa. 385. 


72. See Highways §§ 413-420. 
73. See Motor Vehicles §§ 604- 
610. 


74. Whitaker v. Highth Avenue R. 
R. Go., 51 N.Y. 295;.. Campbell vy. 
Richmond Light & R. Co., 168 N.Y.S. 
8138, 181 App.Div. 320 [rev on other 
grounds 127 N.E. 271, 228 N.Y. 383]; 
Valley Rys. v. City of Harrisburg, 
124 A. 644, 280 Pa, 385. But see su- 
pra § 236 text and note 66. 


[a] Keeping to right.—(1) The 
rule of the road as to keeping to the 
right is not applicable to single- 
track railways upon the side of high- 
ways in such a manner as entirely to 
deprive the railway company of the 
use of the highway, and especially to 
a company which, by its lease ac- 
quired only the use of a single track 
with no turnout. Valley Rys. v. City 
of Harrisburg, 124 A. 644, 280 Pa. 385 
[dist City of Easton v. Miller, 108 A. 
262, 265 Pa. 25]. (2) Highway L. § 
332, declaring as the rule of the road 
that vehicles turn to the right of the 
center, does not apply to a street rail- 
road operating on a_ single track. 
Campbell v. Riehmond Light & R. Co., 
168 N.Y.S. 813, 181 App.Div. 320 [rev 
on other grounds 127 N.E. 271, 228 N. 
Y. 383). 


Reciprocal duties see infra §§ 297- 
00. 


75. Care required generally see in- 
fra §§ 287, 292. 


Commercial railroads see Railroads 
§§ 1006-1021. 


76. McGee v. Consolidated St. R. 
Co., 60 N.W. 2938, 102 Mich. 107, 47 
Am.S.R. 507, 26 L.R.A. 300. See also 
Carter v. McDermott, 29 App.D.C. 145, 
10 L.R.A.N.S. 1103 (referring to dis- 
trict regulation as applied to Mary- 
land coltision); St. Helen’s) Tram- 
ways Co. v. Wood, 56 J.P. 70, 60 L.J. 
M.C. 141 (regulation need not have 
been deah with in, by-law of the 
board). 


77. San Antonio St. R. Co. v. Mech- 
Jer, (Tex.Civ.App.) 29 S.W. 202 [aff 
30 S.W. 899, 87 Tex. 628]. 


78. Denver City Tramway Co. v. 
Martin, 98 P. 836, 44 Colo. 324; Ot- 
tawa v. Ohio Electric R. Co., 32 Ohio 
Cinici'9 7: 


[a] Applicability of railroad regu- 
lation.—Code (1907) § 5473, requir- 
ing the engineer in control of a “lo- 
comotive” to give specific signals in 
designated situations, does not apply 
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of 

ay 
to a street or interurban railroad op- 
erated by electric power. Birming- 
ham Ry., Light & Power Co. v. Green, 
58 So. 801, 4 Ala.App. 417. 


79. Pankey v. Little Rock Ry. & 
Electric Co., 174 S.W. 1170, 117 Ark. 
837; Schneider v. Market St. R. Co., 
66 P. 734, 184 Cal. 482; San Antonio 
St. R. Co. v. Mechler, (Tex.Civ.App.) 
ene 202 [aff 30 S.W. 899, 87 Tex. 
6 2 


[a] The term “street crossing” (1) 
as used in an ordinance requiring a 
bell to be rung by a street car twen- 
ty-five feet from any street crossing, 
requires the ringing of a bell where 
one street intersects another, al- 
though it terminates at the point of 
intersection. Schneider v. Market St. 
R. Co., 66 P. 784, 1384 Cal. 482. (2) A 
city ordinance requiring street cars 
to sound a gong when approaching or 
passing street crossings is applica- 
ble to a place where the street ran 
into, but did not cross,’another street. 
Pankey v, Little Rock Ry. & Electric 
Co., 174 S.W. 1170, 117 Ark. 337, 


[b] Applicability of railroad regu- 
lation.—Civ. Code § 486, providing 
that a bell weighing twenty pounds 
must be placed on each locomotive en- 
gine and rung at crossings, does not 
apply to electric street cars. Lininger 
v. San Francisco, V. & N: V.R. Co., 
123 P. 235, 18 Cal.App. 411. 


$0. ¢ Gulf; ietesc Ro Co ww. Holt 70 
S.W. 591, 30 Tex.Civ.App. 330. 


81. Hale v. St. Joseph Ry., Light, 
Heat & Power Co., 230 S.W. 113, 287 
Mo. 499. 


[a] Sounding gong in quick suc- 
cession.—Hale v. St. Joseph Ry., 
Light, Heat & Power Co., 230 S.W. 
113, 287 Mo. 499. 


82. Duty of street railroad gener- 
ally see infra § 287. 


83. See cases infra this note, 


[a] Power of municipality.—(1) 
An ordinance requiring vigilant 
watch is within the powers of the 
city. State ex rel. Vogt v. Reynolds, 
244 S.W. 929, 295 Mo. 375 [quashing 
(App.) 226 S.W. 75]; Dallas Ry. & 
Terminal Co. v. Bankston, (Tex.Civ. 
App.) 33 S.W.(2d) 500. (2) An ordi- 
nance requiring stopping of a street 
ear in the shortest time and space 
possible on the appearance of danger 
is within the powers of a city. State 
ex rel. Vogt v. Reynolds, supra; Dal- 
las Ry. & Terminal Co. v. Bankston, 
supra. 


Power to regulate generally see su- 
pra §§ 227-230. 


84. Gray v. St. Paul City Ry. ee 
91 N.W. 1106, 87 Minn. 280. Sabet 


[a] Acceptance of ordinance not 
necessary.—Meyers y. St. Louis 
agen Co., 78 S.W. 379, 99 Mo.App. 
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streets,?® or steam railroads,*® or when approach- 
ing other vehicles.*+ 


Lookouts; vigilance.®? 
ulations have been promulgated and held valid, which 
require that the persons in charge of a street car 
shall keep a vigilant lookout for obstructions on the 
track,** or for teams and persons on foot, especially 
children either on the tracks or moving toward 
them,®> and shall stop the car in the shortest time 
and space possible,®* on the first appearance of any 
obstruction’? or on the first appearance of danger 
to such team or persons,®® and such a regulation is 


Within its powers®® reg- 


85. Caswell v. Boston El. R. Co., 
77 N.E. 380, 190 Mass. 527; Grossman 
v. Wells, (Mo.) 282 S.W. 710; State ex 
rel. Vogt v. Reynolds, 244 S.W. 929, 
295 Mo. 375 [quashing (App.) 226 S. 
W. 75]; Hale v. St. Joseph Ry., Light, 
Heat & Power Co., 230 S.W. 113, 287 
Mo. 499; Spencer v. St. Louis Transit 
Co., 121 S.W. 108, 222 Mo. 310; Desch- 
ner v. St. Louis, ete., R. Co., 98 S.W. 
737, 200 Mo. 310; Riska v. Union De- 
pot R. Co., 79 S.W. 445, 180 Mo. 168; 
Fath v. Tower Grove, etc., R. Co., 16 
S.W. 913,.105 Mo. 537, 13 L.R.A. 74; 
Deitring v. St. Louis Transit Co., 85 
S.W. 140, 109 Mo.App. 524; Nagel v. 
St. Louis Transit Co., 79 S.W. 502, 104 
Mo.App. 438; Gebhardt v. St. Louis 
Transit Co., 71 S.W. 448, 97 Mo.App. 
373; Lamb v. St. Louis Cable, etc., R. 
Co., 33 Mo.App. 489; Memphis St. R. 
os v. Haynes, 81 S.W. 374, 112 Tenn. 


[a] Acceptance cf ordinance not 
necessary.—An ordinance requiring 
motormen on street cars to keep a 
vigilant watch for pedestrians ap- 
proaching the tracks is a police regu- 
lation, and is binding on all corpora- 
tions coming within its provisions, 
regardless of their acceptance there- 
of. Sluder v. St. Louis Transit Co., 
88 S.W. 648, 189 Mo. 107, 5 L.R.A.N-S. 
186; Riska v. Union Depot R. Co., 79 
S.W. 445, 180 Mo. 168; Nagel v. St. 
Louis Transit Co., 79 S.W.. 502, 104 
Mo.App. .438; Gebhardt v.- St. Louis 
Transit Co., 71 S.W. 448, 97 Mo.App. 
373. But see Day v. Citizens’ R. Co., 
81 Mo.App. 471. 


86. Gray v. St. Paul City R. Co., 
91 N.W. 1106, 87 Minn. 280; Gross- 
man v. Wells, (Mo.) 282 S.W. 710; 
State ex rel. Vogt v. Reynolds, 244 
S.W. 929, 295 Mo. 375 [quashing 
(App.) .226 S.W. 75]; Hale v. St. 
Joseph Ry., Light, Heat & Power Co., 
230 S.W..118, 287 Mo. 499; Spencer v. 
St. Louis Transit Co., 121 S.W. 108, 
222 Mo. 310; Deschner v. St. Louis, 
ete., R. Co., 98 S.W. 737, 200 Mo. 310: 
Fath v. Tower Grove, ete., R. Co., 16 
S.-W. 913, 105 Mo. 537, 13 L.R.A. 74; 
Meyers v. St. Louis Transit Co., 73 
S.W. 379, 99 Mo.App. 363; Memphis 
St. R. Co. v. Haynes, 81 S.W. 374, 112 
oo (fects patre Bye & Terminal Co. 
v. Bankston, ex.Civ.App.) 33 S.W. 
(2d) 500. pee ye 


87. Gray v. St. Paul City R. Co., 91 
N.W. 1106, 87 Minn. 280; Murphy vy. 
eon R. Co., 54 S.W. 442, 153 Mo. 


88. Grossman v. Wells, (Mo.) 282 


S.W. 710; State ex rel, Vogt v. Reyn- ° 


olds, 244 S.W. 929, 295 Mo. 875 
[quashing (App.) 226 S.W. 75]; Spen- 
cer v. St. Louis Transit Co., 121 S.w. 
108, 222 Mo. 310; Deschner v. St. 
Louis, etc., R. Co., 98 S.W. 737, 200 
Mo, 310; Sluder v. St. Louis Transit 
Co., 88 S.W. 648, 189 Mo. 107, 5 L.R.A. 
N.S..186; Fath v. Tower Grove, etc., 
R. Co., 16 S.W. $13, 105 Mo. 587, 13 
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not extraordinary or unreasonable,®® even though 
the care required under such a regulation is greater 
than that imposed on the street railroad by the 
common law,°®° nor is it unreasonable in requiring 
to stop on the first sign of danger,®! nor in requir- 
ing the stopping without specifying that due regard 
for the safety of passengers be taken,®? since it is 
construed to require the car to be stopped only 
when it is perceived that a collision is imminent,?? 
and with due regard to the safety of passengers.°4 
Similarly regulations have been enacted and held 


reasonable which require persons 


L.R.A. 74; Deitring v:. St. Louis 
Transit Co., 85 S.W. 140, 109 Mo.App. 
524; Gebhardt v. St. Louis Transit 
Co., 71 S.W. 448, 97 Mo.App. 
Memphis St. R. Co. v. Haynes, 81 S.W. 
374, 112 Tenn. 712; Dallas Ry. & 
Terminal Co. v. Bankston, (Tex.Civ. 
App.) 33 S.W.(2d) 500. 


89. State ex rel. Vogt v. Reynolds, 
244 S.W. 929, 295 Mo. 375 [quashing 
(App:) -226 (S.-W. 757; Hale ‘v. -St. 
Joseph Ry., Light, Heat & Power Co., 
230 S.W. 113, 287 Mo. 499; Spencer 
v. St. Louis Transit Co., 121 S.W. 108, 
222 Mo. 310; Sluder v. St. Louis 
Transit Co., 88 S.W. 648, 189 Mo. 107, 
5 L.R.A.N.S. 186; J. F. Conrad Grocer 
Co. v. St. Louis, etc., R. Co., 89 Mo. 
App. 391. 


[a] Under police power.—Spencer 
v. St. Louis Transit Co., 121.S.W. 108, 
222 Mo. 310. 


90. State ex rel. Vogt v. Reynolds, 
244 S.W. 929, 295 Mo. 375 [quashing 
(App.) 226 S.W. 75, and overr Sluder 
v. St. Louis Transit Co., 88 S.W. 648. 
189 Mo. 107, 5 L.R.A.N.S. 186] (in so 
far as tthe latter holds care under 
ordinance to be nothing more than 
common-law care); Dallas Ry. & 
Terminal Co. v. Bankston, (Tex.Civ. 
App.) 33 S.W.(2d) 500. 


fa] Although the ordinance in- 
cludes the common-law duty and 
semething more, it is not void as not 
in conformity with state law. State 
ex rel. Vogt v. Reynolds, 244 S.W. 929, 
295 Mo. 375 [quashing (App.) 226 
S.W. 75]; Dallas Ry. & Terminal Co. 
v. Bankston, (Tex.Civ.App.) 33 S.W. 
(2d) 500. 

Care required under vigilance regu- 
lations see infra § 287. 


91. Memphis St. Ry. Co. v. Haynes, 
81 S.W..374, 112 Tenn. 712. 


92. Gray v. St. Paul City Ry. Co., 
91 N.W. 1106, 87 Minn. 280; Spencer 
v. St. Louis Transit Co., 121 S.W. 108, 
222 Mo. 310. 

93. See infra § 287 note 42. 

94. See infra § 287 note 43. 

95. Leis v. Cleveland Ry. Co., 128 
N.E. 73, 101 OhioSt. 162. 

[a] Ordinance not void for in- 
definiteness.—Leis v. Cleveland Ry. 
Col, 128N- Bi i73; 104 OhioSt. 162. 

96. Leis v. Cleveland Ry. Co., su- 
pra. 

97. Leis v. Cleveland Ry. Co., su- 
pra. 

98. Leis v. Cleveland Ry. Co., su- 
pra. 

99. Cross references: 

Liability for defects or obstructions 
see infra §§ 301-311. 

Regulation of construction and main- 
tenance of street railroads general- 
ly see supra § 146. 

Rerouting and relocation see supra § 
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in charge of a 


Routes and location of tracks see su- 
pra §§ 199-102. 


1. Power to regulate generally sce 
supra §§ 230, 231. 


2. Wellesley v. Boston, etec., R. Co., 
74 N.E. 355, 188 Mass. 250; Riggs v. 
St. Francois County R. Co., 96 S.W. 
707, 120 Mo.App. .335; Harrisburg 
City Passenger R. Co v. Harrisburg, 
7 Pa.Co. 593; Re City of West Toron- 
to, 25 Ont.L. 9, 20 Ont.W.R. 271. 


3. U.S.—-Pacific Gas & Electric Co. 
v. Police Court of City of Sacramento, 
Cal., 40 °S:Ct.79, 251 US. 22,°64 1,d. 
112 [aff 152 P. 928, 28 Cal.App. 412]. 


Ga.City, etc., R. Co. v. Savannah, 
77 Ga. 731, 4 Am.S.R. 106. 


La.—State v. Canal, etc., R. Co., 24 
So. 265, 50 La.Ann, 1189, 56 L.R.A. 287 
[dism error 20 S.Ct. 1027, 44 L.Ed. 
1221]; State v. New Orleans, etc., R. 
Co.,, 22 So. 839, 49 La.Ann. 1571, 39 
L.R.A. 618. 


Mass.—Newcomb v. Norfolk West- 
ern St. R. Co., 61 N.E. 42, 179 Mass. 
449, 


Minn.—City of St. Paul v. St. Paul 
City Ry. Co., 130 N.W. 1108, 114 Minn. 
250, 36 L.R.A.N.S. 235, Ann.Cas.1912B 
1136. ‘ 


Pa.—Chester v. Chester Traction 
Co., 4 Pa.Super. 575 [rev 5 Pa.Dist. 
609]. 


Wis.—State v. Milwaukee Electric 
Ry. & Light Co., 129 N.W. 6238, 144 
Wis. 386, 140 Am.S.R. 1025. 


[a] Thus an ordinance requiring 
street railroad companies to water 
their tracks, within the city limits, 
so as to effectually lay the dust with- 
in their tracks, is a legal exercise of 
the police power of the city, tends to 
promote the comfort and convenience 
of passengers, and the health and 
comfort of the inhabitants of the city, 
and is neither indefinite nor unrea- 
sonable. State v. Canal, etc., R. Co., 
24 So. 265, 50 La.Ann. 1189, 56 L.R.A. 
287 [error dism 20 S.Ct. 1027, 44 L.Ed. 
1221). 


{b] An ordinance requiring all 
companies operating street cars in 
the city to water their tracks so as to 
keep the dust laid is not so partial 
and wanting in generality as to vi- 
tiate it. City, ete., R. Co. v. Savannah, 
77 Ga. 731, 4 Am.S.R. 106. 


[ec] Power of municipality.—(1) 
The regulation of a city ordinance, 
requiring a street railway to sprinkle 
its tracks during the months of June, 
July, August, September, and Octo- 
ber_of each year, is inherently within 
the police power of the state, delegat- 
ed to the city. Pacific Gas & EHlec- 
tric Co. v. Police Court of City of 
Sacramento, Cal., 40 S.Ct. 79, 251 U.S. 
22, 64 L.Hd. 112 [aff 152 P. 928, 28 Cal. 
App. 412]. (2) If the police power of 
a city to provide, by a sprinkling or- 
dinance, for ‘tthe protection of the 
health and safety of the people was 
unrestrained by any contract provi- 
sion, binding as between the city and 
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street car to exercise all possible care and vigilance 
on approaching a curve,®® or another car which has 
stopped for the purpose of receiving or letting off 
passengers,°® or for any other purpose,®? those in 
charge of the approaching car being in absolute 
control thereof.°’ 


[§ 238] g. As to Roadbed and Tracks.°? 
to the foregoing,! the regulating body may also en- 
act reasonable regulations relative to the condi- 
tion of the roadbed and tracks of a street railroad 
company,” as by requiring that it shall sprinkle or 
water its tracks, so as to lay the dust,? clean the 


Subject. 


the, street railway required to sprin- 
kle its tracks, the police power of the 
city necessarily dominated the right 
of the company under its franchises. 
to use the streets, and subjected such 
rights to the city’s authority to adopt 
the sprinkling ordinance. Pacific Gas. 
& Electric Co. v.-Police Court of City 
of Sacramento, Cal., supra. (3) Un- 
der Burns St. Annot. (1908) § 8655 cls: 
7, 49, 58, and § 8961, relating to the 
powers of cities as to publie streets: 
and as a nuisance, construed with §§ 
8696, 8697, 8742, 8743, 8744, 8963, pro- 
viding that. the cost of street 
sprinkling might be assessed to own- 
ers of abutting realty, the city had 
no power to enact an ordinance re- 
quiring a _ street car company to 
sprinkle the space between its. 
tracks. City of South Bend v. Chica- 
go. S. B. & N. I. Ry. Co., 101 N.E. 628, 
179 Ind. 455, Ann.Cas.1915D 966. (4) 
Under a charter granting a city pow- 
er to make all regulations which may 
be necessary or expedient for preser- 
vation of health and the suppression 
of disease, it may take such reason- 
able measures as may be necessary 
to regulate the raising of dust by the 
operation of street cars in the city 
streets, and such power is not limited 
by an ordinance requiring a railway 
company to clean that part of the 
streets occupied by its tracks. City 
of St, Paul v. St. Paul, City “Rye Cos, 
130 N.W. 1108, 114 Minn. 250, 36 L.R. 
A.N.S. 235, Ann.Cas.1912B 1136. (5) 
Under a city charter granting power 
to make all regulations necessary or 
expedient for preservation of health 
and suppression of disease in the city, 
it may require Operators of street 
cars to take reasonable measures to 
protect passengers from dust raised 
by the cars, without regard to the 
benefits which may or may not result 
ito the residents along the streets. 
City of St. Paul v. St. Paul City Ry. 
Co., supra. (6) St. (1898) § 1862, sub- 
jecting street railroads to municipal 
regulation, authorizes adoption of a 
reasonable ordinance requiring them 
to sprinkle streets occupied by them. 
State v. Milwaukee Electric Ry. 
Light Co., 129 N.W. 628, 144 Wis. 386, 
140 Am.S.R. 1025. 

{[d] Ordinance not repealed.—lL. 
(1909) ce 501, authorizing councils of 
cities of the first class to determine 
whether streets should be sprinkled 
during the current year and to charge 
the cost of sprinkling to abutters; 
amending existing charters, only so 
far as inconsistent with the act; and 
providing that the act should expire 
by limitation Dec. 31, 1910—did not 
repeal a Milwaukee ordinance requir- 
ing street railways to sprinkle the 
part of streets occupied by _ their 
tracks. State v. Milwaukee Plectric 
Ry. & Light Co., 129 N.W. 623, 144 
Wis. 386, 140 Am.S.R. 1025. 

[e] Reasonableness of regulation. 
—(1i) An ordinance providing that 
those operating street car lines with- 
in the city shall water their tracks, so 
as effectually to keep the dust laid 
while the cars are in operation, pro- 
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streets between its rails,4 or keep the tracks free 
from ice and snow;° or by granting the right to 
sprinkle sand on the tracks during a certain sea- 
son;® or by prohibiting the placing of salt on the 


tracks except at certain places.* 


Fencing right of way.* A statutory regulation re- 
quiring the right of way of a railroad to be fenced, 


even if otherwise applicable, does 


vided that such watering shall not be 
done when the temperature is at or 
below the freezing point, is not unrea- 
sonable, because requiring the tracks 
to be watered during the winter, when 
the temperature is above the freezing 
point; the operators of such railway 
not being required under the proviso 
to water the tracks during the period 
when, because of prevailing or rea- 
sonably to be expected temperature, 
water put on the streets would be 
likely to freeze before absorbed or 
‘evaporated. City of St. Paul v. St. 
Paul City Ry. Co., 130 N.W. 1108, 114 
Minn. 250, 36 L.R.A.N.S. 235, Ann.Cas. 
1912B 1136. (2) It is no defense to 
the enforcement of reasonable regu- 
lations requiring a street railway 
‘company to use water to prevent 
raising of dust by cars that there 
might be created a monopoly as to 
water, with resulting exorbitant rates, 
that oil would be a more efficient 
agent, or that the installation and 
maintenance by the railway company 
‘of an adequate sprinkling system 
“would be expensive. City of St. Paul 
v. St. Paul City Ry. Co., supra. (3) A 
municipal regulation requiring a 
street railroad to sprinkle the part of 
streets occupied by it so as to prevent 
dust arising, but not so as to create 
mud or pools of water, merely re- 
‘quires ordinary care, and is not void 
as being unreasonable. State v. Mil- 
waukee Electric Ry. & Light Co., 129 
a , 628, 144 Wis. 386, 140 Am.S.R. 
1025. 


[f] An ordinance has been held 
unreasonable (1) which requires a 
street car company to provide for 
the sprinkling of the streets through 
which the cars run (State v. New Or- 
‘leans, ete., R. Co., 22 So. 839, 49 La. 
Anny ela; 29 LARA, 618), (2)* or 
which requires every street railroad 
-company using any street ito cause it 
to be sprinkled for the distance of 
three feet six inches each way from 
the center of the railroad track, so 
that no dust will be raised by a pass- 
ing ear, and providing for a penalty 
of twenty-five dollars for each breach 
-of its provisions, and twenty-five dol- 
jars a day for a continued violation, 
and investing the. municipality with 
power to stop the running of the cars 
in default of payment of the penalty 
(Chester v. Chester Traction Co., 4 
.Pa.Super. 575 [rev 5 Pa.Dist. 609]). 


{g] Judicial court.—Under Pub. 
St. c 113 § 63, the supreme judicial 
court may compel a street railroad 
company to comply with the condi- 
tion of its grant that it should 
sprinkle the street of a town on which 
its track is laid. Newcomb vy. Nor- 
folk Western St. R. Co., 61 N.H. 42, 
179 Mass. 449. 


[h] Restriction in grant.—Under 
Pub. St. ec 113° § 7, a condition of 'a 
grant to a street railroad company 
that it shall water the street over 
“which its track it laid, between cer- 
tain dates, is a lawful’ restriction. 
Newcomb v. Norfolk Western St. R. 
*Co., 61 N.E. 42, 179 Mass. 449. 


Street sprinkling generally see Mu- 
nicipal Corporations § 3706. 


4 Chicago v. Chicago Union Trac- 
eee 
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not apply to the 


tion Co., 65 N.H. 2438, 199 Ill. 259, 59 
L.R.A. 666. 


[a] Expense and difficulty.—Such 
a regulation is not void as casting a 
public burden on the company, be- 
cause of the fact that owing to:the 
condition of the street it is difficult 
and expensive to clean it. Chicago v. 
Chicago Union Traction Co., 65 N.E. 
243, 199 Ill. 259, 59 L:R.A. 666. 


Cleaning streets generally see Mu- 
nicipal Corporations § 3705. 


5. Winnipeg v. Winnipeg Elec. R. 
Co., 26 Man. 63, 25 Dom.L.R. 308, 33 
West.L.R. 219, 9 West.Wkly. 889; 
Montreal v. Montreal St. R. Co., 19 
Que.Super. 504. 


[a] Construction of by-law.—A 
provision in a municipal by-law re- 
quiring an electric railway company 
to remove accumulations of snow or 
ice from its tracks to afford a safe 
passage, for “sleighs and other vehi- 
cles,” is not ejusdem generis intended 
in its limited sense, and includes also 
the safe passage for wheeled vehi- 
cles, and a failure of the railway com- 
pany to comply with a written de- 
mand by the city’s engineer to remove 
the snow entirely from the streets 
will entitle the municipality to re- 
cover, under the terms of the by-law, 
the expenses it had incurred in car- 
rying out the work. Winnipeg v. 
Winnipeg Elec. R. Co., 26 Man. 63, 25 
Dom.L.R. 308, 33 West.L.R. 219, 9 
West.Wkly. 889. 


[b] City may legally pass an ordi- 
mance that a street railroad company 
shall not remove snow from the 
tracks in the street, unless the re- 
moval is made in a manner designat- 
ed by the superintendent of streets. 
Union R. Co. v. Cambridge, 11 Allen 
(Mass.) 287. 


[ce] Reasonableness of ordinance. 
—The provision of an ordinance, re- 
quiring the company not only to re- 
move the snow thrown up by a snow- 
plow, but also to reduce the snow on 
the street adjacent to the track to 
such a level as will make it conven- 
ient for all vehicles to approach the 
sidewalk, and to make the whole width 
of the road safe for travel, within 
twenty-four hours, is not unreason- 
abl Broadway, ete., R. Co. v. New 
York, 1 N.Y.S. 646, 49 Hun 126. 


Cross references: 


Prohibiting removal of ice and snow 
from tracks see Municipal Corpora- 
tions § 3707 note 27. 

Removal of ice and snow from streets 
generally see Municipal Corpora- 
tions § 3707. 

Right of railroad to remove ice and 
snow see infra § 309. 


6. Dry..Dock, ete., R. C 
York, 47 Hun (N.Y.) 221. 


[a] Power of municipality.—An 
ordinance granting a street railroad 
company the right to sprinkle sand 
on the track from November 1 to 
April 1 was within the power of the 
city council, and prohibited its use at 
all other times. Dry Dock, ete, R. 
Co. v. New York, 47 Hun (N.Y.) 221. 


7. Consolidated Traction Co. v. 


oOo. v. New 


- eae oD) 28 


tracks of a street railroad along a public highway,? 
but an interurban railroad comes within the terms 
of a statute requiring railroads to fence their tracks 
passing through cultivated fields, even though such 
railroad also operates over a public road.*° 


Lighting streets.11 ‘ 
mulgated requiring street railways to light the 
streets along which its cars operate.+? 


Regulations have been pro- 


Elizabeth, 34 A. 146, 58 N.J.Law 619, 
32 L.R.A. 170. 


[a] Reasonableness.—(1) An ordi- 
nance prohibiting the placing of salt 
of any kind on any street railway 
track or other part of the street with- 
in a city, except on curves leading 
from one street into another running 
at right angles therewith, is a reason- 
able regulation for the common use 
of a street for a street railway and 
for ordinary travel. Consolidated 
Traction Co. v. Elizabeth, 34 A. 146, . 
58 N.J.Law 619, 32 L.R. COX KER). 
Where the necessary use of salt by a 
street railroad company is limited to 
a short section of its track, and it 
does not appear that such necessity 
could not be removed at a reasonable 
expense, an ordinance prohibiting 
such use of salt will not be declared 
unreasonable. Consolidated Traction 
Co. v. Elizabeth, supra. : 


8. Fencing railroad tracks 
Railroads § 423 et seq. 


9. Henke v. Milwaukee Electric R. 
oe Light Co., 133 N.W. 1107, 147 Wis. 
ae 


10. Riggs v. St. Francois County 
R. Co., 96 S.W. 707, 120 Mo.App. 335. 


[a] Particular statute.—An inter- 
urban electric railroad company in- 
corporated under Rev. St. (1899) ¢ 12 
art 3 § 1187 is a railroad corporation 
within the meaning of art 2 § 1105, 
requiring every railroad corporation 
to erect and maintain lawful fences 
on the sides of its road passing 
through cultivated fields and, until 
such fences are constructed, making 
it liable for double damages for stock 
killed on its road; and it is not re- 
lieved of this duty because of the fact 
that it is constructed on the right of 
way of a public road by permission 
of the county court. Riggs v. St. 
Francois County R. Co., 96 S.W. 707, 
120 Mo.App. 335. 


11. By railroads see Railroads §§ 
1022-1024. 


12. Wellesley v. Boston, etc., 
Co., 74 N.E. 355, 188 Mass. 250. 


[a] Use of electricity.—The fact 
that an electric street railroad com- 
pany is forbidden to use its electric- 
ity for lighting purposes does not pre- 
clude it from using electricity for 
lighting as an incident to its business, 
or constitute an excuse for its fail- 
ure to comply with an order of the 
selectmen of a town requiring it to 
maintain electric lights along a street 
on which it operates its line. Welles- 
ley v. Boston, etc., R. Co., 74 N.E. 355, 
188 Mass. 250. 


[b] Power of municipality.—(1) 
Where a franchise for a city railway 
reserved to the city the right, by res- 
olution or order of the city council, 
to adopt such other or further regu- 
lations, rules, or restrictions with 
reference to or for the management of 
street railroads within the city as the 
council might from time to time deem 
proper, and provided that all grants 
should be held subject to the right so 
reserved, such reservation did not en- 
large the city’s power to enact suit- 
able police regulations to control the 
construction and operation of rail- 


See 


R. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


eee - 


s 


—-§§ 239-240] 


[§ 239] 3. Penalties for Violation of Regula- 


tions.1° To enforce regulations 


enacted by the regulating body, penalties have been 
frequently provided for violations thereof by the 
company or its employees,'* recoverable in many in- 
stances by an action against the offending railway 


company.'? 


[§ 240] 4. Rules and Regulations of Company.1* 
As is the ease with earriers generally,!? and in the 
absence of any statute or ordinance on the subject,!§ 
a street railroad company has the right,!® and is 


ways upon the streets of the city, but 
was limited to the enactment of such 
reasonable police regulations with 
reference to the conduct and opera- 
tion of the road as the city might 
impose on any other person in the 
same position, and therefore did not 
include the right to impose on the 
company the duty to light its railroad 
tracks within the corporate limits 
without cost to the city. Helena 
Light & Ry. Co. v. City of Helena, 
130 P. 446, 47 Mont. 18. (2) Rev. 
Codes, § 3259 subsec 12, authorizing 
cities to require the lighting of any 
railroad track within the city, etc., 
does not include street railroads, and 
did not authorize a city to compel a 
street railroad company to light its 
tracks within the corporate limits 
without expense to the city. Helena 
Light & Ry. Co. v. City of Helena, su- 
pra. 


Electricity as motive power see su- 
pra § 195. 


13. Cross references: 
For violation of regulations as to: 


Carriers of goods see Carriers §§ 
942-1007. 


Commercial railroads see Railroads 
§ 1066 et seq. 


Hours of service of employees see 
Master and Servant §§ 50, 51. 


Offenses in connection with operation 
see infra §§ 523, 524. 


Penalties generally see Fines, For- 
feitures, and Penalties §§ 72-161. 


14. See statutory provisions and 
ordinances. ; 


[a] Inadvertent and unavoidable 
failure.—Where the receiver of a 
street railroad prosecuted under Pub. 
Serv. Commn. L. (L. [1907] c 429) § 
56 for penalties, for failure to obey 
the commission’s order to equip the 
cars on his road with wheel guards 
shows that he had contracted for the 
equipment of all the cars operated by 
him, with the kind of wheel guards 
ordered by the commission, and that 
the contractor was unable to equip all 
the cars within the time fixed by the 
order, and that, while he had not ap- 
plied for an extension of time, the 
commission had granted extensions of 
time to other roads, his failure com- 
pletely to comply with the order was 
inadvertent and unavoidable, for 
which penalties could not be recov- 
ered. People v. Whitridge, 129 N.Y.S. 
295, 144 App.Div. 468 [aff-97 N-E. 
1112, 204 N.Y. 646]. 


[b] Power of provincial legisla- 
ture.—(1) In Canada the provincial 
legislature is given exclusive power 
to make laws in relation to the impo- 
sition of penalties for enforcing laws 
made by it within the scope of its 
powers. Toronto Ry. Co. v. City of 
Toronto, 17 Ont.W.N. 503. (2) The 
imposition of a penalty for failure of 
the railroad to furnish additional cars 
within the specified time is within 
the power of the provincial legisla- 
ture. Toronto Ry. Co. v. City of Tor- 
onto, supra. 
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under a duty,*°® to adopt reasonable rules and regu- 
lations respecting the conduct of its business and 
the running of its cars, both for the safety and 
comfort of its passengers,?! and for its own protec- 
tion,?? in some jurisdictions the approval of a des- 
ignated board being required before rules and regu- 


lations by the company may be put into effect.23 


[c] Wotice of claim for penalty re- 
quired.—Tcronto Ry. Co. v. City of 
Toronto, 17 Ont.W.N. 503. 


15. See statutory provisions and 
ordinances. ; 


[a] Bvidence of violation.—(1) In 
an action to collect a penalty of a 
street railway company for its neg- 
lect to run cars every twenty minutes 
after midnight, as required by city 
of New York Rev. Ordinance §§ 595, 
596, evidence that in 1892, by a con- 
solidation of certain street railroads, 
defendant became the owner of the 
road, tracks, etc., on W Avenue, that 
during the daytime of the period in 
question cars bearing defendant’s 
name were run along such avenue, 
and that no cars except those bearing 
the name of defendant were operated 
thereon, and that on a day named in 
1898, from half past 1 until half past 
5 o’clock in the morning no cars pass- 
ed a police officer, whose beat extend- 
ed along such avenue, is sufficient to 
Support a judgment for the penalty 
prescribed for the violation of such 
ordinance. City of New York v. Union 
Ry. Co., 64 N.Y.S. 483, 31 Misc. 451. 
(2) In an action for violation of an 
ordinance requiring passengers on a 
street car to be carried to any place 
on the car’s route, without change of 
cars, except for an accident rendering 
compliance impossible, a statement of 
the conductor to the passengers, when 
he switched the car off the route, that 
the lights were not working, is not 
evidence of such an accident. City of 
New York v. Interurban St. Ry. Co., 
86 N.Y.S. 673, 43 Misc. 29. 


{b] Order disobeyed must be 
shown to be valid and effective.—(1) 
An action against the receiver of a 
street railroad company for penalties 
under Pub. Serv. Commn. oy CL 
[1907] ce 429) § 56, which declares 
that violations of orders of the com- 
mission are offenses, and prescribes 
the penalty to be recovered therefor, 
cannot be maintained, unless, as a 
basis of recovery, plaintiff shows that 
the commission did in fact make an 
order which defendant disobeyed. 
People v. Whitridge, 129 N.Y.S. 295, 
144 App.Div. 486 [aff 97 N.E. 1112, 
204 N.Y. 646]. (2) Such an action 
cannot be maintained where it is not 
shown under the provisions of §§ 4 
and 11 that the order alleged to have 
been violated was that of the commis- 
sion as a body duly adopted at a meet- 
ing attended by a quorum. People v. 
Whitridge, supra. (3) Where the 
copy of an alleged order of the public 
service commission introduced in an 
action against the receiver of a 
street railroad company to recover 
penalties under Pub. Serv. Commun. L. 
(L. [1907] c 429) § 56, which declares 
that violations of the orders of the 
commission are offenses, and pre- 
scribes the penalty to be recovered 
therefor, is without signature or ini- 
tials, or file marks, and the unidenti- 
fied handwriting therein shows a 
change of ‘dates, either before or aft- 
er the order was made, it does not 
prove the facts stated therein, or even 


Among regulations which have been adopted by the 
company and upheld are such as those limiting the 
number of passengers that may ride on a car st any 
one time,*?* those prohibiting passengers from rid- 


raise a presumption that such order 
had been adopted. People v. Whit- 
ridge, supra. 

16. Cross references: 
Regulation: 

As to time limit of transfer see Car- 

riers § 1250. i 

Of railroads see Railroads § 886. 
Regulations of the company requiring © 

a passenger to demand a transfer at 

the time of paying his fare see Car- 

riers, § 1248. 

17. See Carriers § 1070. 
_ 18 Commonwealth v. South Cov- 
ington & C. St. Ry. Co., 205 S.W. 581, 
181 Ky. 459, 6 A.L.R. 118; Robinson 
v. Helena Light, etc., Co., 99 P. 837, 
38 Mont. 222. 

Regulation by governmental agen- 
cies see supra §§ 227-239. 

19. Ky.—Commonwealth. vy. South 
Covington & C. St. Ry. Co., 205, S.W. 


. 981, 181 Ky. 459, 6 A.L.R. 118. 


Mo.—Lesser v. St. Louis, etc, R. 
Co., 85 Mo.App. 326. 


Mont.—Robinson v. Helen Light & 
Ry.-Co., 99 BP. 837, 38 Mont. 1222) 


N.Y.—Montgomery v. Buffalo Ry. 
Co., 58 N.E. 770, 165 N.Y. 139; Ketch- 


umvV./ New) York 'City-"R. -€o:; 103 
N.Y.S. 486, 118 App.Div. 248. 
Ont.—Rex v. Toronto R. Co., 23 


W.R. 
See also Carriers §§ 1070-1077. 


fa] Reasonableness of regulation 
for court.—Montgomery v. Buffalo 
Ry..€o5 538) NB 170; UES SNS £39: 


20. Montgomery v. Buffalo Ry. Co., 
supra; Ketchum v. New York City 
R. Co., 103 N.Y.S. 486, 118 App.Div. 
2485 “Rex, v. TLoronto:'R. Co., 23 Ont. 
Fe aey 2 Ont.W.N. 681, 18 Ont.W.R. 


21. Montgomery v. Buffalo Ry. Co., 
58 N.E. 770, 165 N.Y. 139;.. Ketchum 
v. New York City R. Co., 103 N.Y.S. 
486, 118 App.Div. 248; Rex v. Toronto 
Ree Co., 284 7Ont.Le) 18632 "Ont Wen. 
681, 18 Ont.W.R. 104. 


22. Ketchum v. New York City R. 
Co., 103 N.Y.S. 486, 118 App.Div. 248. 


23. McGilvra v. Seattle Hlectric 
Co., 111 P. 896, 61 Wash. 38, Ann.Cas. 
1912B 1020. 


{a] ¥Finality of board’s findings.— 
Where the board of public works of 
a city, authorized to approve plans 
adopted by a street railway company 
for the operation of its system under 
its franchise, determined a fact on 
conflicting evidence, the court will not 
disturb the judgment of the board. 
McGilvra v. Seattle Electric Co., 111 
pa 61 Wash. 38, Ann.Cas.1912B 


24. Commonwealth y. South Coy- 
ington & C. St. Ry. Co., 205 S.W. 581, 
181 Ky. 459, 6 A.L.R. 118. See Bad- 
cock v. Sankey, 54 J.P. 564 (passen- 
ger can prosecute conductor for vio- 


Ont.L. thre 2 Ont.W.N. 681, 18 Ont. 
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ing on platforms of its ears,?5 and those designat- 
ing the stopping places for its cars,?® and prohib- 
iting persons to beard its cars until they have come 
to a stop at the designated stopping place.?* Of 
course the company cannot promulgate and enforce 
rules which are arbitrary and illegal,?® nor ean it 
avoid the requirements of a statute under color of 
its right to make and enforce reasonable rules and 
regulations for the conduct of its business.?° 


[§ 241] 5. License Fees and Taxes*°—a. Power 
and Right To Tax—(1) In General. The business 
of operating a street railroad is one which may 
properly be subjected to the payment of a license 
fee or tax,?! which is a fee or tax exacted in ex- 
change for the privilege of operating cars upon 
streets subject to the control of the municipality ;*? 
and in the absence of any contract provision be- 
tween the municipality and the company,** a street 
railroad company is not exempted from the payment 
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‘eral. 


of such fee or tax by the mere fact that it has been 
granted an exclusive right over the streets,** or by 
the fact that its property is taxed on an ad valorem 
basis;35> nor does the payment of a license fee or 
tax exempt the company from the payment of an 
ad valorem tax on its property;°® nor does the im- 
position of such a license tax and a tax on the prop- 
erty of the railway constitute double taxation in 
violation of constitutional prohibitions;**7 but a 
statute imposing a general corporate or privilege 
tax on corporations, not otherwise specifically re- 
quired to pay a license tax, does not apply to a street 
railroad which has paid a license tax under the 
terms of another statute.*§ 


[§ 242] (2) In Whom Power Lies—(a) In Gen- 
In the absence of constitutional restrictions, 
such fee or tax may be imposed directly by the leg- 
islature,?® or the legislature may delegate such au- 


Anaes 


[§§ 240-242 


lation of company rule against over- 
crowding). 


Public regulation see supra § 233. 


25. Montgomery v. Buffalo Ry. Co., 
58 N.E. 770, 165 N.Y. 139. 


26. Lesser v. St. Louis, etc., R. Co., 
85 Mo.App. 326; Robinson v. Helena 
Light, etc, Co., 99 P. 837, 38 Mont. 
222. 


[a] Where stopping places are not 
designated by statute or ordinance, 
the company may regulate its own 
conduct in that regard. 
Helena Light, etc., Co., 99 P. 837, 38 
Mont. 222. 


27. Wesser v. St. Louis, etc., Ry. 
Yo., 85 Mo.App. 326. : 


[a] Such regulation highly neces- 
sary for the safety of the company’s 
patrons. Lesser v. St. Louis, etc., Ry. 
Co., 85 Mo.App. 326. 


28. Jenkins v. Brooklyn Heights R. 
Go., 51 N.Y.S. 216,29 App.Div. 8) 5 
N.Y.Ann.Cas. 315 [rearg den 51 N.Y.S. 
868, 30 App.Div. 622]. 


29. Charbonneau v. Nassau Hlec- 
tric R. Co., 108 N.Y.S. 105, 123 App. 
Divnisol. 


30. Cross references: 


Assessment of street railroad prop- 
erty for public.improvements see 
Municipal Corporations § 2894. 

License fees or taxes as to carriers 
generally see Carriers § 48. 


Licenses generally see Licenses §§ 
1 36. 


Taxation: 


By municipal corporations see Mu- 
nicipal Corporations §§ 4358-4362. 


Of street railroads generally see 
Taxation [37 Cyc p 850]. 


31. Cal.—San José vy. San José, 
etc., PCO. bo .calwo4 Tb. 


La.—City of New Orleans v. New 
Orleans City & L. R. Co., 4 So. 512, 40 
La.Ann. 587 [aff 12 S.Ct. 406, 1438 U.S. 
192, 36 L.Ed, 121). 


Mo.—Springfield v. Smith, 40 S.W. 
757, 188 Mo. 645, 60 Am.S.R. 569, 37 
L.R.A. 446. } 


Pa.—Pittsburgh Rys. Co. v. Pitts- 
burgh, 60 A. 1077, 211 Pa. 479; Frank- 
ford, etc., Pass. R. Co. v. Philadelphia, 
58 Pa. 119, 98 Am.D. 242, 


Can.—Montreal St. R. Co. v. Mont- 
real, 23 Can.S.C. 259. 


“The operating of a street railway 
is a ‘business,’ within the statute re- 


Robinson ve 


quiring the payment of a license for 
carrying on a business.” City of New 
Orleans. v. New Orleans City & L. R. 
Co., 4 So. 512, 5138, 40 La.Ann. 587. 


32. People of State of New York 
ex rel. Brooklyn City R. Co. v. State 
Boatd of Tax, Com’rs, 25, S.Ct. 713, 
199 U.S. 48, 50 L.Ed. 79; Baltimore 
City v. Baltimore, ete., Pass. R. Co., 
385 A. 17, 84 Md. 1, 33 L.R.A. 503; New 


York v. Broadway, etc., R. Co., 97 
N.Y =:2:75; 
[a] icense fee is not tax or pen- 


alty.—Brooklyn City R. R. Co. v. New 
MORK 20 8S CPT 13,2409 Us.) 20,000 - lay 
Ed. 79; New York vy. Broadway, etc., 
Pe COs oiceNw oe Coe 


License fee or tax defined generally 
see Licenses § 3. 


833. State v. Herod, 29 Iowa 123; 
New Orleans v. Orleans R. Co., 7 So. 


59, 42 La.Ann. 4, 21 Am.S.R. 365; 
Newport News, etc., R. ete., Co. v. 
100 Va. 


Newport News, 40 S.E. 645, 
abbyy fe 


[a] Construction of contract.—So 
a contract between a municipal cor- 
poration and a street railroad com- 
pany by which the latter pays a bonus 
for the franchise therein conferred by 
the muhicipality cannot be construed 
as conferring an immunity from the 
payment of a license on its business 
by the company, in the absence of an 
express stipulation to that effect in 
the contract. New Orleans y. Orleans 
R. Co., 7 So. 59, 42 La.Ann. 4, 21 Am. 
S.R. 365. 


Thicense fee or tax as condition to 
rae by municipality see infra § 


34. State v. Herod, 29 Iowa 123: 
New Orleans v. Orleans R. Co., 7 So. 
59, 42 La.Ann. 4, 21 Am.S.R. 365; 
Newport News, etc., R., etc., Co. v. 
Beweynt News, 40 S.E. 645, 100 Va. 


See infra § 245 notes 52, 53. 


[a] mus the grant of an exclusive 
right containing no provision relative 
to the payment of any fee or license 
does not exempt the company from 
paying a license fee provided by a 
prior ordinance to be paid by all per- 
sons engaged in carrying passengers. 
State v. Herod, 29 Iowa 123. 


[b] Exemption from taxation.—A 
municipal ordinance granting to a 
street railroad company a franchise 
to construct its tracks and operate 
cars upon the streets of the munici- 
pality, although silent as to taxation, 


cannot be construed as conferring im- 
munity from the payment of a license 
tax, in the absence of an express stip- 
ulation to that effect, since exemp- 
tion from taxation is never to be pre- 
sumed. Newport News, etc., R., etc., 
Co. v. Newport News, 40 S.E. 645, 100 
Va. 157. 


Exemptions from license tax gener- 
ally see Licenses §§ 89-91. 


Presumption against exemptions 
generally see Licenses § 91. 


35. Kansas City v. Corrigan, 
Mo.App. 206. 


36. People of State of New York 
ex rel. Brooklyn City R. Co. v. State 
Board. “of > Fax Comm'rs; 25> ‘SiGteaba, 
199 U.S. 48, 50 L.Ed. 79; Newport v. 
South Covington, ete, St. R. Co., 11 
S.W..954;:'89) Ky. 29, 21- Ky. Lie 889; 
Louisville City R. Co. v. Louisville, 4 
Bush (Ky.) 478; Detroit United R. 
Co. v. State Tax Com’rs, 98 N.W. 997, 
136 Mich. 96. 


[a] Thus the contract arrange- 
ments for the payment to a munici- 
pality of a “license fee’ on each street 
car, modified as to the amount of such 
fees under the authority of a statute 
accepted by the street railway com- 
pany, stating that such fees should 
be taken “in full satisfaction for the 
use of the streets or avenues,” does 
not exempt the company from the tax 
imposed, under N. Y. L. 1899 e 712, on 
its franchise. People of State of New 
York ex rel. Brooklyn City R. Co. v. 
State Board of Tax Com’rs, 25 S.Ct. 
13, 714,-199 U.S. 48,°50<L.bal 79. 


Pears Be raxerion generally 
see axation [387 e 884 et : 
754 note 23]. Z rae 


37. Newport News, etc. R. etc., 


Co. v. Newport News, 40 S.E. 645, 100 
Va. 15%. 


In the case of licenses generally 
see Licenses § 64. 


18 


Double taxation generally see Tax- 
ation [87 Cye p 752 et seq]. 


88. Montgomery Traction Co. 
State, 44 So. 541, 150 Ala. 664. 


39. Gulfport & M. C. Traction Co. 
v, City of Biloxi, 88 So. 173, 125 Miss. 
626; New York v. Twenty-third St. 
BR. \@oy, 2 NEES 60,) eae SING ee 311; 
Federal St.) ete. Rw Col vy. Allegheny, 
14 Pittsb.Leg.J.N.S. (Pa.) 259, 31 
Pittsb.Leg.J.N.S. 259. 


[a] Applicability of statute.—Un- 
der Code (1906) § 3874, as amended by 
Acts (1920) ¢ 194 § 60, imposing “on 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


: 
; 
| 


wan coenah 
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q thority to the municipality.*° 


ay Mah 


een ee ee 


[§ 243] (b) Power of Municipality—aa. In Gen- 
eral. As has already been stated the power to im- 
pose a license fee or tax upon a street railroad com- 
pany may be delegated by the legislature to the 
municipality,*+ pursuant to, and in conformity with, 
which authority the municipality may act.42 


[§ 244] bb. License Fee or Tax as Condition to 
Grant or Consent. Under its power to grant or con- 
sent to the construction and operation of a street 
railroad in the streets, a municipality may, as a con- 
dition to such grant or consent, require that the 


each individual, firm or corporation 
operating a street or interurban car 
line on each mile or fraction thereof 
$30” it was held, on the evidence, 
that the Gulfport & Mississippi Coast 
Traction Company is a street rail- 
road corporation operating a street or 
interurban car line, and not a com- 
mercial railroad classifiable as a third 
class railroad by the state railroad 
commission, and that the city assess- 
ment of fifteen dollars a mile was 


“ walid. Gulfport & M. C. Traction Co. 


Roaeity of Biloxi, 88 So. 1738, 125 Miss. 


40. U.S.—Allerton v. Chicago, 6 F. 
55d, 9) Biss.-552. 


Colo.—Denver City R. Co. v. Denver, 
41 P. 826, 21 Colo. 350, 52 Am.S.R. 239, 
29 L.R.A. 608 [aff 30 P. 1048, 2 Colo. 
App. 34]. 

Ga.—Savannah, etc., R. Co. v. Sa- 
vannah, 37 S.E. 393, 112 Ga. 164 [error 
dism 22 S.Ct. 942, 46 L.Ed. 1266]. 


Ill.— City of Chicago v. Chicago & 
Oak Park Elevated R. Co., 177 I1l.App. 
444 [aff 104 N.E. 240, 261 Ill. 478]. 


Md.—Baltimore v. United Rail- 
ways’, etc., Co., 68 A. 557, 107 Md. 250, 
14 L.R.A.N-S. 805. 


Mo.—Kansas City v. 
Mo.App. 206. 


N.Y.—New York v. Eighth Ave. R. 
Co., 23 N.E. 550, 118 N.Y. 389 [aff 43 
Hun 614]; New York v. New York 
City R. Co., 109 N.Y:S. 1126, 124 App. 
Div. 936 [aff 106 N.Y.S. 2938, 55 Misc. 
13 


Corrigan, 18 


Ohio.—Cincinnati St. R. Co. v. Cin- 
cinnati, 11 OhioS.&C.P. 15, 8 OhieN.P. 
80. 


Pa.—Frankford, etc., Pass. R. Co. 
v. Philadelphia, 58 Pa. 119, 98 Am.D. 
242; North Braddock v. Second Ave. 
Traction Co., 8 Pa.Super. 233; Mc- 
Keesport v. McKeesport, etc., Pass. R. 
Co., 2 Pa.Super. 242; North Braddock 
v. Second Ave. Traction Co., 28 Pitts. 
Leg.J.N.S. 278. 

Va.—Newport News, etc., R., etc., 
Co. v. Newport News, 40 S.E. 645, 100 
WaULoT. 

Delegation of power to license see 
Licenses § 14. t 


41. See supra § 242 note 40. 


42. U.S.—Allerton v. Chicago, 6 F. 
555, 9 Biss. 552. 

Colo.—Denver City R. Co. v. Denver, 
41 P. 826, 21 Colo. 350, 52 Am.S.R. 239, 
29 L.R.A. 608 [aff 30 P. 1048, 2 Colo. 
App. 34]. 

{l.—City of Chicago v. Chicago & 
Oak Park Elevated R. Co., 177 Ill.App. 
444 [aff 104 N.E. 240, 261 Ill. 478]. 


N.Y.—New York vy. HWighth Ave. R. 
Co., 23 N.B. 550, 118 N.Y. 389; New 
York v. New York City R. Co., 109 
N.Y.S, 1126, 124 App.Div. 936 [aff 86 
N.E. 565, 193 N.Y. 543, and 106 N.Y.S. 
298,55 Mise. 134]. 
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company shall pay a license fee or tax;** and if 


_Ohio.—Cincinnati St. R. Co. v. Cin- 
Pre 11 OhioS.&C.P. 15, 8 OhioN.P. 


Pa.—Frankford, etc., Pass. R. Co. v. 
Philadelphia, 58 Pa. 119, 98 Am.D. 
242; North Braddock y. Second Ave. 
Traction Co., 28 Pittsb.Leg.J.N.S. 278. 


Va.—Newport News, etc., R., ete., 
Co. v. Newport News, 40 S.E. 645, 100 
Va. 157. 


[a] A municipality has power to 
impose a license fee or tax (1) upon 
a street railroad company under its 
power “exclusively to license, regu- 
late and tax any or all lawful oc- 
cupations,”’ etc. (Denver City R. Co. v. 
Denver, 41 P. 826, 21 Colo. 350, 52 Am. 
S.R. 239, 29 L.R.A. 608 [aff 30 P. 1048, 
2 Colo.App. 34]; Newport News, etc., 
R., ete., Co. v. Newport News, 40 S.E. 
645, 100 Va. 157); (2) or under its 
statutory authority to impose a li- 
cense tax on hacks, carriages, omni- 
buses, and other vehicles used in con- 
veying persons or property for pay 
(Allerton v. Chicago, 6 F. 555, 9 Biss. 
552; Frankford, etc., Pass.-R. Co. v. 
Philadelphia, 58 Pa. 119, 98 Am.D. 242; 
North Braddock v. Second Ave. Trac- 


tion Co., 28 Pittsb.Leg.J.N.S. (Pa.) 
278). : 
[b] Curative statute.—A grant by 


a municipality to a street, railroad 
company on condition that it pay cer- 
tain license fees, although invalid for 
want of ‘authority in the municipali- 
ty, may be subsequently rendered val- 
id or binding by an act of the legisla- 
ture. New York v. Bighth Ave. R. 
Co., 23 N.E: 550, 118 -NVY. 389. 


[c] Practical construction of stat- 
ute or ordinance.—The practical con- 
struction of a statute or ordinance 
imposing a license fee or tax by those 
for whom the law was enacted, or by 
public officers whose duty it is to 
enforce it, when continued for a long 
period, is of great, if not controlling, 
importance in its interpretation, but 
this doctrine is never applied except 
in case of an ambiguity so serious as 
to raise a reasonable doubt. New 
York v. New York City R. Co., 109 N. 
Y.S. 1126, 124 App.Div. 936 [aff 86 N. 
BE. 565, 193 N.Y. 548, and 106 N.Y.S. 
293, 55 Mise. 134]; Cincinnati St. R. 
Co. v. Cincinnati, 11 OhioS.&C.P. 15, 
8 OhioN.P. 80. 


[d] Ordinance not repealed.—The 
ordinance authorizing the Chicago & 
Oak Park Elevated Railroad Company 
to construct an elevated road from 
Market street to Wabash avenue and 
requiring payment of a license fee of 
fifty dollars for each car “in regular 
use in lieu of all other licenses as re- 
gards the line hereby authorized” is 
not a blanket measure and by its 
terms negatives any intention to re- 
peal any part of the ordinances 
passed Nov. 24, 1890, and May 15, 
1898, authorizing the construction of 
elevated roads on various streets and 
providing for’ the payment of an an- 
nual license fee of fifty dollars on 


the company accepts the grant burdened with such 
a condition, it accepts also the condition and makes 
a complete and valid contract with reference to the 
license fee or tax imposed,** although other compa- 
nies operating cars in the same municipality are 
required to pay less fees.*® 
stitutional prohibitions against a municipality grant- 
ing exemptions from taxation, however,‘® the mu- 
nicipality has no power to contract that a specified 
license tax to be paid by the railway shall be in 
leu of all other taxes other than ad valorem taxes 
on its realty and personalty.47 


Where there are con- 


“each car used by said company in 
transporting passengers for hire.” 
City of Chicago v. Chicago & Oak Park 
Hlevate@ R. Co., 177 Ill.App. 444 [aff 
104 N.H. 240, 261 Ill. 478]. : 


Power of municipality to license see 
Licenses §§ 10-31. 


43. Chicago Gen. R. Co. v. Chicago, 
52 N.E. 880, 176 Ill. 253, 68 Am.S.R. 
188, 66 L.R.A. 959; Byrne v. Chicago 
Gen. R. Co,, 48 N.B. 703, 169 Ill. 75 
[aff 63 T.App. 438]; New York v. 
Highth Ave. R.-Co., 23 N.E. 550, 118 
N.Y. 389; City of McKeesport v. Mc- 
Keesport :&- Ri Pa Ry.) Cou: 97 AS Adee 
252 Pa. 142. Compare Central R., etc., 
Co.’s Appeal, 85 A. 32, 67 Conn. 197 
(for a city to condition its approval of 
the plan of a street railway for addi- 
tional tracks on the company’s an- 
nually paying a certain amount 
toward the new expense in maintain- 
ing the streets occasioned by the pres- 
ence of tracks is neither the laying of 
A hice nor the charging of a license 
ee). 


Compensation to city as: 
were in franchise see supra §§ 


Not being tax or fee see supra § 84 
note 10. 


44. Ill.—Chicago Gen. R. Co. v. 
Chicago, 52 N.E. 880, 176 Ill. 253, 68 
Am.S.R. 188, 66 L.R.A. 959; Byrne 
v. Chicago Gen. R. Co., 48 N.E. 703, 
169 Ill. 75 [aff 63 Ill.App. 438]. 


N.J.—Jersey. City v. North Jersey 
St. R. Co., 61 A. 95, 72 N.J.Law 383. 


N.Y.—New York v. New York City 
R...Co., 86. N.B. 565, 193 (N.Y. 543) 
New York v. Highth Ave. R. Co., 28 
N.E. 550, 118 N.Y. 389. 


Pa.—City of McKeesport v. McKees- 
port & R. P. Ry. Co., 97 A. 184, 252 
Pa. 142; Federal St., etce., R. Co. vy. 
Allegheny, 14 Pittsb.Leg.J.N.S. 259, 
31 Pittsb.Leg.J.N.S. 259. 


[a] Ultra vires licerise.—-The com- 
pany cannot avoid payment of the tax 
in such a case on the ground that the 
license imposing it was ultra vires of 
the city. Chicago Gen. R. Co. v. Chi- 
cago, 52 N.E.. 880, 176 Ill. 2538, 68 
Am.S.R. 188, 66 L.R.A. 959. 


[b] Legislative sanction of such a 
grant see Jersey City v. Jersey City, 


ete., R. Co., 57 A. 445, 70 N.J.Law 
360. 
45. Byrne v. Chicago Gen. R. Co., 


es 703, 169 Ill. 75 Laff 63 Ill.App. 
438]. 


46. See Municipal Corporations §§ 
4327-4329. 
47. South Covington & C. St. Ry. 


Co. v. Henkel & Sullivan, 14 S.W.(2d) 
1068, 228 Ky. 271. 


[a] Ordimance, effectual upon ac- 
ceptance by the street railway com- 
pany agreeing to pay a license an- 
nually in lieu of taxes, is merely an 
invalid contract. South Covington & 
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Liability of successor or lessee company.*® The 
liability for such fee or tax attaches to a successor 
or lessee company which acquires the lines and as- 
sumes the obligations of the company to which the 
grant was made,*® the liability thus attaching in 
some jurisdictions, even though the lease is silent 
in regard thereto;°° in the latter case the lability 
of the lessee for the license tax attaches only as to 
that accruing subsequent to the lease but not as 
to fees that have accrued against the lessor prior 
to the lease.°! 


[§ 245] cc. Limits on Power Generally. A munic- 
ipality cannot impose a license fee or tax which 
affects existing rights;°? but a contract conferring 
the right to operate a street railroad without dis- 
“pensing with the payment of a license is not 1m- 
paired by the exaction of such a license,°* and where 
the grant is for a term of years on payment of a 
stated license fee, the company is not liable for such 
fee after the term has expired, without a renewal.°* 
A license tax may be imposed by a municipality 
upon a street railroad company, upon the business 
_ done in such municipality, although the lines of the 


Cc. St. Ry. Co. v. Henkel & Sullivan, 51. 


its 
14 S.W.(2d) 1068, 228 Ky. 271. 


Yicense fees in lieu of other taxes 
generally see Licenses §§ 64-65. 


48. Rights and liabilities of lessor 
and lessee see supra § 207. 


49. Jersey City v. North Jersey St. 
R. Co., 61 A. 95, 72 N.J.Law 383; Jer- 
sey City v. Consolidated Traction Co., 


52. Hoboken, 


[a]. 
thorizing 
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City of New York v. Third Ave. 
|R,. Co., 79 N.Y.S. 431, 77 App.Div. 379. 


etc., 
boken, 30 N.J.Law 225; 
York v. New York City Ry. Co., 123 
N.Y.S. 132, 138 App.Div. 131 [rev 117 
ee 919]. See supra § 241 notes 33, 


Thus a charter provision au- 
the granting of a license 


[§§ 244-246 


company extend beyond the municipal limits,°° but 
not in so far as the street railroad does an inter- 
urban business similar to that of steam railroads ;°° 
and it has been held that such a tax cannot be im- 
posed upon a company which does not occupy a 
street subject to the control of the municipality, 
although it is within the municipal limits,°‘ as 
where its tracks are located only upon private prop- 
erty or turnpike roads acquired by the company by 
purchase or condemnation.°® 


[§ 246] dd. Purpose of Fee or Tax. Although it 
has been stated that, under its general police power, 
a municipality has no power to impose a license fee 
upon cars of a’ company operating under an existing 
franchise,°® it is more generally held that a munic- 
ipality may, under its general police powers, impose 
a license fee or tax on a street railroad company as 
a police regulation,®® and if authorized by statute 
may impose such a tax as a source of municipal 
revenue,®! but it cannot impose a license tax for 
purposes of revenue as a police regulation or un- 
der a general power to license and regulate,®? al- 
though, if the sum charged as a police regulation 


Div. 131 [rev 117 NiYes- 919). eAnd 


see supra § 245 note 84. 


60. Allerton v. Chicago, 6 F. 555, 9 
Biss. 552; North Hudson County R. 
Co. v. Hoboken, 41 N.J.Law 71; Point 
Bridge Co. v. Pittsburgh Rys. Co., 
87 A. 614, 240 Pa. 105; Frankford, etc., 
Pass. R. Co. v. Philadelphia, 58 Pa. 
119, 98 Am.D. 242; Gettysburg v. 
Gettysburg Transit Co., 36 Pa.Super. 
598; Erie City v. Erie Klectric Motor 


R. Co. v. Ho- 
City of New 


57 A. 446, 70 N.J.Law 364. 


50. Pennsylvania Steel Co. v. New 
York City Ry. Co., 191 F. 216; Mayor, 
etc., of New York v. Twenty-Third St. 
Rye Co. 21 Ns. 60,! 113) N.Y, s811,,.22 
N.Y.St. 958. But compare Cape May 
v. Cape May Transp. Co., 44 A. 948, 64 
N.J.Law 80 (holding that a lessee 
company cannot be held liable for 
such fees, unless there is in the lease 
some agreement with reference there- 
to, which inures to the benefit of the 
city). * 


[a] Reason for rule.—‘‘Taking the 
place of that company as to its char- 
ter powers and rights, it necessarily 
took its place as to its charter obliga- 
tions and duties. It could not have 
and exercise the former without dis- 
charging the latter. A quasi public 
corporation without any charter du- 
ties is inconceivable, and so it is in- 
conceivable that any one could ac- 
quire by acts in pais the charter 
rights without. at the same time as- 
suming the charter duties.” New 
York v. Twenty-Third St. Ry. Co., 
21 N.E. 60, 62, 118 N.Y. 311. 


{b] Who liable for license per se. 
—Under the law of New York, the li- 
ability of a street railway company 
for license fees for cars operated 
over franchise routes which it has 
leased from companies which derived 
the franchises either by direct grant 
from the state or locality, or mediate- 
ly by consolidation with a company 
so deriving them, exists if the bur- 
den was originally imposed by the 
charter of the lessor or constituent 
company, but subsists only against 
the operating company, and is cre- 
ated by operation of law, and not as 
the result of express agreement be- 
tween lessor and lessee or con- 
stituent company and _ successor. 
Pennsylvania Steel Co. v. New York 
City Ry. Co., 191 F, 216. 


to a street car company and the im- 
position of a license tax does not au- 
thorize the imposition of such license 
on a company which had previously 
occupied the streets under authority 
from the municipality. Hoboken, etc., 
R. Co. v. Hoboken, 30 N.J.Law 225. 


53. Wyandotte v. Corrigan, 10 P. 
99, 35 Kan. 21; New Orleans v. New 
Orleans City, etc., R. Co.; 4 So. 512, 40 
La.Ann. 587 [aff 12 S.Ct. 406, 143 U. 
S. 192, 36 L.Ed. 121]. 


54. Cincinnati Inclined Plane R. 
Co. v. Cincinnati, 44 N.E. 327, 52 Ohio 
St. 609 [aff 4 OhioS.&C.P. 507, 30 Cine. 
L.Bul. 321]. : 


55. San José v. San José, ete., R. 
Co., 58 Cal. 475; City of Canton v., Il- 
linois Cent. Electric Ry., 111 N.E. 
1007, 272 Til. 306; Harrisburg City v. 
Citizens’ Pass. R. Co., 4 Pa.Dist. 687; 
Newport News, etc., R., ete, Co. v. 
noe News, 40 S.E. 645, 100 Va. 


[a] Where the tax is on the cars 
used and the road extends beyond the 
city limits, the tax need not be re- 
stricted to a due proportion of the 
company’s equipment computed ac- 
cording to its mileage within the city. 
Harrisburg City v. Citizens’ Pass. R. 
Co., 4 Pa.Dist. 687. 


56. City of Canton v. Illinois Cent. 
Electric “Ry., dN ca 10077 ro7 2 PT. 
306; Gulfport & Mississippi Traction 
men v. Robertson, 92 So. 231, 129 Miss. 


57. Baltimore v. Baltimore, etc., R. 
Co,,..35, A. 17,084, Md, 1738) BARA. 608. 


58. Baltimore v. United R., ete., 
Co., 68 A, 557, 107 Md. 250, 14 L.R.A. 
N.S. 805; Baltimore v. Baltimore, etc., 
eae 35 A. 17, 84 Md. 1, 33 L.R.A. 


59. City of New York v. New York 
City Ry. Co., 123 N.Y.S. 182, 188 App. 


Co., 24 Pa.Super. 77; North Braddock 
v. Second Ave. Traction Co., 8 Pa. 
Super. 233; McKeesport v. McKees- 
port, ete: Pass: .R. 260... 2. Pa. Super 
242. See generally Municipal Cor- 
porations § 258 et seq. 


61. Denver City R. Co. v. Denver, 
41 P. 826, 21 Colo. 350, 52 Am.S.R. 239, 
29 L.R.A. 608 [aff 30 P. 1048; 2 Colo. 
App. 34]; San José v. San José, etc., 
R. Co., 53 Cal. 475; Nerth Hudson 
County R,. Co. v. Hoboken, 41 N.J.Law 
71; Harrisburg v. Citizens’ Passenger 
R. Co., 4 Pa.Dist. 687. 


[a] Construction of Constitution. 
—Const. art 10 § 8, providing that 
“all taxes shall be uniform,” and that 
they shall be levied and collected un- 
der “such regulations as shall secure 
a just valuation for taxation of all 
property real and personal,’ does not 
prohibit a city whose charter confers 
on it the right to tax street cars, by 
license, for police purposes, ‘from tax- 
ing the cars, by license, for pur- 
poses of municipal revenue. Denver 
City Ry. Co. v. City of Denver, 41 P. 
826, 21 Colo, 350, 52 Am.S.R. 239, 29 
L.R.A,. 608. 


62. Ill—Chicago Gen. R. Co. vy. 
Chicago, 52 N.E. 880, 176 Tl. 253, 68 
Am.S.R. 188, 66 L.R.A. 959. 


Mo.—Kansas City v. Corrigan, 18. 
Mo.App. 206. 


N.J.—North Hudson County R. Co, 
v. Hoboken, 41 N.J.Law 71. 


N.Y.—New York v. Third Ave. R. 
Co., 38 N.Y. 42; New York v. Second 
Ave. R. Co., 32 N.Y. 261 [aff 34 Barb. 
41, 12 Abb.Pr. 364, 21 How.Pr. 257]. 


Pa.—Johnson y. Philadelphia, 60 Pa. 
445; Gettysburg v. Gettysburg 
Transit Co., 36 Pa.Super. 598, : 

_Wis.—Milwaukee WBlectric Ry. & 
Light Co. v. City of Milwaukee, 167 N. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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is a reasonable one, the fact that it incidentally in- 
ereases the revenue of the municipal treasury will 


not invalidate it.63 


[§ 247] ee. Amount of Fee or Tax; Reasonable- 
Where the power of imposing such a license 
fee or tax is vested in the municipality, the amount 
thereof rests in the first instance within its discre- 
tion, and it may impose such fees or taxes as in 
its opinion the public interesis require,®* and it 
may from time to time, in its discretion, increase or 
diminish the amount of such fee or tax;®> 
in the absence of abuse or fraud, the courts will 
not interfere with the exercise of such discretion.®® 


Ness. 


W: 428, 167 Wis. 384; City of Milwau- 
kee y. Milwaukee Electric Ry. & Light 
Co., 133 N.W. 593, 147 Wis. 458. 


See generally Licenses § 20. 


[a] icense fee when imposed for 
the main purpose of revenue is nota 
police regulation. but is a tax which 
can only be upheld under the power of 
taxation. Kansas City v. Corrigan, 
18 Mo.App. 206. 


[b] Presumption.—(1) Where a li- 
cense tax imposed on street cars is 
lawful if intended for police regula- 
tion and unlawful if intended for rev- 
enue purposes, the presumption is 
that the purpose of the ordinance is 
lawful, unless the contrary clearly 
appears (Gettysburg v. Gettysburg 
Transit Co., 36 Pa.Super 598); (2) and 
it will not be presumed, because a 
city ordinance requires the payment 
of a license fee on each car, that an- 
other provision requiring the pay- 
ment of an annual tax on each mile 
of its track is an improper method of 
raising revenue for the municipal 
government (Chicago Gen. R. Co. v. 
Chicago, 52 N.E. 880, 176 Ill. 253, 68 
Am.S.R. 188, 66 L.R.A. 959). 


[c] Distinction between the power 
to license as a police regulation and 
the same power aS a revenue measure 
is of the utmost importance. If 
granted with a view to revenue the 
amount of the tax, if not limited by 
the charter, is in the discretion and 
judgment of the municipal authority, 
but if granted as a police power, it 
must be exercised as a means of regu- 
lation only and cannot be used as a 
source of revenue. North Hudson 
County R. Co. v. Hoboken, 41 N.J.Law 
vee 


[d] Repeal of statute giving right 
to tax—(1) L. (1895) c 363, as 
amended by L. (1897) c 223, providing 
for the payment to cities of license 
fees by street railroads, based on the 
gross receipts in lieu of other taxes, 
and exempting from taxation the 
ijn the business, im- 
poses a burden to raise revenue, and 
abrogates the rights of cities to im- 
pose, for revenue, license fees, un- 
der St. (1898) § 1862, subjecting street 
railroads to the payment of such Ale 
eenses as the municipal authorities 
may by ordinance, prescribe, or un- 
der any power conferred by special 
charter, including the power con- 
ferred by Milwaukee city charter, 
empowering the city to license and 
regulate vehicles of every kind; and 
an ordinance of the city of Milwaukee, 
imposing a license fee for revenue 1S 
abrogated by the statute. City of 
Milwaukee v. Milwaukee Electric Ry. 
& Light Co., 133 N.W. 593, 147 Wis. 
458. (2) The reénactment of St. 
(1898) § 1862, subjecting. street rail- 
roads to the payment of such license 
fees as may be imposed by ordinance, 
does not abrogate the force of ' 
(1897) c 223, amending L. (1895) ¢ 
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Reasonableness. The amount of such fee or tax, 
however, must be reasonable,®? and if there is a 


manifest abuse of discretion or fraud, the courts are 


and, 


363, enacted in St. (1898) as § 1038, 
subd 14, providing for the payment of 
license fees by street railroads, based 
on their gross receipts, in lieu of all 
other taxes. City of Milwaukee v. 
Milwaukee Electric Ry. & Light Co., 
supra. (3) An ordinance imposing 
an annual license fee of fifteen dol- 
lars per car used and operated in a 
city by a street railroad is a revenue 
measure, and void since the authority 
of cities to tax or license street rail- 
ways for revenue given by L. (1860) 
ec 313, and St. (1898) § 1862, was tak- 
en away by L. (1895) c¢ 363, and L. 
(1897) c 223. Milwaukee Electric Ry. 
& Light Co. v. City of Milwaukee, 167 
N.W. #28, 167 Wis. 384; City of Mil- 
waukee v. Milwaukee Electric Ry. & 
Light Co., supra. 


eine Johnson v. Philadelphia, 60 Pa. 


Reasenableness of fee see infra § 
247 note 67. 


64. Byrne v. Chicago Gen. R. Co., 


‘48 N.E. 703, 169 Ill. 75 [aff 63 Ill.App. 


438]; Gettysburg v. Gettysburg 
Transit Co., 36 Pa.Super. 598; North 
Braddock v. Second Ave. Traction Co., 
8 Pa.Super. 233. 


65. State v. Hilbert, 39 N.W. 326, 
72 Wis. 184. 


66. Byrne v. Chicago Gen. R. Co., 
48 N.E. 703, 169 Ill. 75 [Laff 63 Ill.App. 
438]. 


67. City of St. Louis v. United Rys. 
Co. of St. Louis, 174 S.W. 78, 263 Mo. 
387 [error dism 36 S.Ct. 550, 241 U. 
S647) 60) (Ld. .1220)'; City of, St. 
Louis v. United Rys. Co. of St. Louis, 
174 S.W. 109, 263 Mo. 507 [error dism 
86 S.Ct. 550. 241 U.S. 647, 60 L.Ed. 
1220); City of St. Louis v. St. Louis 
& S. Ry. Co., 174. S.W. 109; 263 Mo. 
508 [error dism 36 S.Ct. 550, 241 U.S. 
647, 60 L.Ed, 1220]; City of St. Louis 
v. United Rys» Co. of St. Louis, 174 
S.W. 110, 163 Mo. 508 [error dism 36 
S.Ct. 550, 241 U.S. 647, 60 L.Ed. 1220]; 
City of McKeesport v. McKeesport & 
R. Pi Ry. Co., 97 ‘A. 184, 252 Pa. 142; 
Gettysburg Borough v. Gettysburg 
Transit Co’, 36 Pa.Super 598. 


[a] Presumption of reasonable- 
ness.—Where there is no evidence to 
support an allegation that the fee 
required of a street railroad was un- 
reasonable, it must be assumed that 
the amount fixed was reasonable. 
City of McKeesport v. McKeesport & 
R. P. Ry. Co., 97 A. 184, 252 Pa. 142. 


[b] Ordinances held reasonable. 
An ordinance of the city of St. Louis 
imposing on street railway companies 
a quarterly license tax on each car 
of one mill for each pay passenger 
carried during the preceding quarter 
is not unreasonable. City of St. Louis 
v. United Rys. Co. of St. Louis, 174 
S.W. 78, 263 Mo. 387 [error dism 36 S. 
Ct. 550, 241 U.S. 647, 60 L.Ed. 1220]; 
City of St. Louis v. ‘United Rys. Co. 
of St. Louis, 174 S.W. 109, 263 Mo. 


justified in interfering.®8 
into the reasonableness of such a fee or tax are the 
necessary or probable expenses incident to the is- 
suing of the license, and the probable expense of 
proper inspection, regulation, and police surveil- 
lance;°® each case to be determined upon its own 
facts,‘° and the municipality may fix the amount 
of such fee in advance without waiting until the 
end of the period for which the license is granted,74 
and may make the charge large enough to carry 


The elements which enter 


507 [error dism 386 S.Ct. 550, 241 U.S. 
647, 60. L.Hd. 1220]; City of St. Louis 
Vi.»eSt.2Louis-& -—S. Ry: Co. 174 SW. 
109, 263 Mo. 508 [error dism 36 S.Ct. 
550, 241 U.S. 647, 60 L.Ed. 1220]; 
City of St. Louis v. United Rys. Co. 
of .St.. Louis, 174 S.W. 110, 263' Mo. 
508 [error dism 36 S.Ct. 550, 241 U.S, 
647, 60 L.Ed. 1220). 


[c] ‘Constitutional provision relat. 
ing to uniformity (1) of taxation ap, 
plies only to direct taxation, and does 
not apply to taxation imposed on priv- 
ileges and occupations. Denver City 
Re Coive Denver; 41) P2826" 2AAColo, 
350, 52 Am.-S.R. 239, 29 L.R.A. 608 
[aff 30 P. 1048, 2 Colo.App. 34]. (2) 
As to license fees generally see Li-+ 
censes §§ 51-58. 


Reasonableness of license fees gen- 
erally see Licenses §§ 41-46. 


68. Gettysburg Borough v. Gettys.- 
burg Transit Co., 36 Pa.Super. 598. 


[a] Burden of proving reasonable, 
ness of Such an ordinance is upon the 
street railroad company. Gettysburg 
Borough v. Gettysburg Transit Co., 
36 Pa.Super. 598 (holding that the 
courts will not declare an ordinance 
imposing a license tax on street cars 
void because of unreasonableness of 
the fee charged unless the unreason- 
ableness is so clearly apparent as to 
demonstrate an abuse of discretion on 
the part of the municipal authorities). 


69. Denver City R. Co. v. Denver, 
41 P. 826, 21 Colo. 350, 52 Am.S.R. 239, 
29 L.R.A. 608 [aff 2 Colo.App. 34, 30 
P. 1048]; Dormont Borough v. West 
Liberty St. Ry. Co., 64 Pa.Super 562; 
Gettysburg Borough v. Gettysburg 
Transit Co., 36 Pa.Super. 598, 


[a] Probable additional cost of 
keeping tn repair portions outside 
tracks of the streets on which the 
railroad is operated cannot be’ in- 
cluded in the license fee imposed by 
a municipality under its police pow- 
er. Gettysburg Borough v. Gettys- 
burg Transit Co., 36 Pa.Super. 598. 


[b] Inspection of poles.—Where 
a borough fixes a license fee for the 
inspection of the poles of a _ street 
railway at fifty cents per pole, and 
the common pleas reduces it to twen- 
ty-five cents, the appellate court will 
permit the order of the court below to 
stand, where it appears that the poles 
were of iron, that they carried a pow- 
erful current of electricity, that the 
street commissioner of the borough 
actually inspected each pole every 
day, and that the commissioner was 
paid a substantial compensation for 
this service. Dormont Borough vy. 
oat Liberty St. Ry. Co., 64 Pa.Super 
562. 


70. Dormont Borough v. West Lib- 
erty St. Ry. Co., supra. 

71. Cincinnati (St. ik. Co. Vv., Cin 
cinnati, 11 OhioS.&C.P. 15, § OhioN.P. 
80; Gettysburg Borough v. Gettys- 
burg Transit Co., 36 Pa.Super. 598. 
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any reasonable anticipated expense,’? and such 
charge cannot be avoided because it subsequently 
appears that fo was somewhat in excess of the ac- 
tual expense.’ 


[§ 248] b. Basis of Computation. 


72. Gettysburg Borough v. Gettys- 
burg Transit Co., supra. 


73. ‘Gettysburg Borough v. Gettys- 
burg Transit Co., supra. 


74. U.S._-Union Pass. R. Co 
Philadelphia, 101 U.S. 528, 25 L.Ed. 
912. [aff 83 Pa. 429]. 


Colo.—Denver City R. Co. v. Den- 
ver, 41 P, 826, 21 Colo. 350, 52 Am.S.R. 
239, 29 L.R.A. 608 [aff 30 P. 1048, 2 
Colo. App. 34]. 


Ill.—City of Chicago v. Chicago & 
O.P2-K."R. Co,, 104 N.E. 240, 261. £11. 
478 [aff 177 Ill.App. 444]; Blooming- 
ton, etc., R., etc., Co. v. Bloomington, 
123) Tl. App. 639 ‘(license fee for each 
and every car regularly operated 
within the corporate limits). 


Ky.—Louisville City R. Co. v. Lou- 
isville, 4 Bush 478. 


N.J.—Jersey City v. North Jersey 
St. Ry. Co., 73 A. 609, 78 N.J.Law 72; 
Jersey City v. North Jersey St. R. Co.; 
61 A. 95, 72 N.J.Liaaw 383; Jersey City 
v. Censolidated Traction Co., 57 A. 
446, 70 N.J.Law 364; Jersey City v. 
Jersey City, ete., R. Co., 57 A. 445, 70 
N.J:Law 360. 

N.Y.—New York v. New York City 
R. Ao. 86 N.E. 565, 193 N.Y. xe New 
York Vv. Highth Ave. R. Co. 93 N.B. 
New York v. Third 
Ave. R. Co., 22 N.E. 755, 117 N.Y. 404; 
New York vy. Broadway, CLC my ES Co., 
97 N.Y. 275; New York v.. New York 
City R. Co., 110 N.Y.S. 722, 126 App. 
Div. 39 [aff 87 N.E. 1117, 1938 N.Y. 679, 
and reh den 88 N.H. 1116, 194 N.Y. 
5641; New York v. Twenty-third St. 
R. Co., 17 N.Y.S. 32, 62 Hun 545 (hold- 
ing that such tax is based on the size 


‘of cars and not on the motive pow- 


. Broadway, 


er); New York v. Broadway, etc., R. 
Co., 17 Hun 242; New York v. Third 
Ave. R. Co., 87 N.Y.S. 584, 42° Misc. 


599 [aff 101 N.Y.S.'1116, 115 App.Div. 
899]; New York v. Forty- Second St., 
etc., R. Co., 52 How.Pr. 105. 


Ohio.—Cincinnati St. R.-Co. v. Cin- 
cinnati, 11 OhioS.&C.P. 15, 8 OhioN.P. 


. 


Pa.—Braddoeck v. Monongahela St. 
R. Co., 28 Pa.Super. 262; Erie City 
v. Erie Electric Motor Co., 24 Pa. 
Super. 77; Harrisburg City v. Citi- 
zens’ Pass. R. Co., 4 Pa.Dist. 683. 


* Va.—Newport News, etc., R., ete. 
Co. v. Newport News, 40 S.E. 645, 100 
Va. 157. 


See Montreal St. R. Co. v. Montreal, 


23 Can.Sup. 259. 


[a] Fee is not tax or penalty.—(1) 
Where the charter of a street railroad 
corporation makes its right to con- 
struct and operate a street railroad 
in a city subject to the payment to 
the city of a license fee annually for 
each car run'thereon as: was then paid 
by other city railroads in said city, 
the license fee so imposed is neither 
a tax nor a penalty. New York v. 
CLC esha On Ose uN ea vey Gon 
(2) In such case an ordinance enacted 
by the common council of the city, 
requiring a street railroad corpora- 
tion in the city to pay an annual li- 
ecense fee for éach car in the same 
amount as was paid by the majority 
of the railroad corporations in the 
city at the time of the enactment of 
the charter, does not impose a fine or 
penalty upon the corporation in ques- 
tion within the meaning of statutes 


For later cases, developments and changes in the law see Annotations 
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A fee or tax 


limiting the amount of fines or penal- 
ties which, may be imposed by the 
common council. New York v. Broad- 
way, ete, R. Co., supra. 


[b] Applicability—An ordinance 
passed by the common council of a 
city requiring street railroad cars in 
the city to pay an annual license fee 
in a stated sum for each car is valid 
as to companies whose charters proy 
vide that they shall be subject to the 
payment of license fees. New York 
v. Broadway, etc., R. Co., 97 N.Y. 275. 


[c] Where “the annual license fee 
for each car now allowed by law” is 
the fee required and the only license 
fee provided for at the time is a fee 
on stages and omnibusses engaged in 
transportation of passengers, it is 
this fee which the company should 
be required to pay. New York v. 
Third Ave, OR. =Co., 22° NB. Tb a" 117 
N.Y. 404, 646; New York v. Third Ave. 
RR. Co., “8% NY.S. 584, 42° Mise. 599 
Path VOI NEY SS. 116. 116 Atop! Dive 800; 
and 83 N.B. 1123, 190 N.Y. 5385]; New 
York v. Third Ave. R. Co., 3 N.Y.St. 
LSS ati TIS SNEY oS. 1300) 814 eek un | Omak, 
and 22 N.E. 755, 117 N.Y. 404, 646]. 


Td] Where requirement is that 
company skall pay license fee annual- 
ly for each car as is now paid (1) by 
other railroads in the city, the liabil- 
ity for such fee does not depend on 
the fact that other railroads have 
actually paid their license fee into the 
city treasury, but only on the fact 
that they are required and legally lia- 
ble to pay such fee. New York v. 
Forty-Second St., ete., R. Co., 52 How. 
Pr. (N.Y.) 106. (2) Moreover such a 
requirement does not amount to a 
contract that the company: shall ney- 
er be required to pay a license fee 
greater than that required of such 
companies at the date when the com- 
pany is incorporated, but only that 
the company shall not then be re- 
quired to pay any greater charge than 
that paid by other companies possess- 
ing the same privileges. Union Pass. 
R. Co. v. Philadelphia, 101 U.S. 528, 
25 L.Ed. 912 [aff 33 Pa. 429]. 


fe] Number of cars taxed.—(1) 
Where the terms of a grant imposing 
a license fee on cars are vague and 
the construction adopted by the par- 
ties for a number of years has been 
that the fees should be paid on the 
basis of the greatest number of cars 
in use at the busiest season of the 
year, such construction. should be 
adopted by the court, and the com- 
pany be held for the specified fee on 
each car of the greatest number in 
daily use at the busiest season of the 
year. New York v..New York City 
R.' Co; 86 IN... 565, 1938 Noy. 6438. (2) 
But it’ has been held that a grant con- 
ditioned that the cars shall “be licens- 
ed and the grantees shall pay an an- 
nual fee of a stated amount per car 
for such license is too clear for the 
application of the rule of practical 
construction, and that it requires pay- 
ment for each car operated and not 
merely for the greatest number in 
daily use during the busiest season 
of each year. New York v. New York 
City RCo; LON SY eS. 720, 126A p: 
Div. 36 [aff 87 N.E. 1117, 193 N.Y. 680, 
een reh den 88 N.E. alabilGy 194 N.Y. 


[f] In ascertaining number of 
ears subject to such tax, the number 
of car trucks alone should be consid- 


Sy. 
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imposed by the legislature or by the municipal gov- 
ernment may consist of a fixed fee for each car 
operated,** of a certain percentage of the annual 
earnings of the company,"* as it has sometimes been 


ered, and it is immaterial that the car 


pody on the truck may be changed 
from a winter to a Summer body, as 
such bodies when not in use, and in 
the shops or barns, are merely auxili- 
ary parts of the cars in actual use, 
and are not subject to the license tax. 
Erie City v. Erie Electric Motor Co., 
24 Pa.Super. 77. But see Harrisburg 
City v. Citizens’ Pass. R. Co., 4 Pa. 
Dist. 687 (where two car bodies are 
so arranged so that from time to time 
they can be placed upon the same 
set of trucks, liability for the car tax 
attaches to each of such cars as sepa- 
rate cars). 


[g] Same car on two lines.—An 
elevated railway company which built 
lines under ordinances enacted Nov. 
24, 1890, and Dec. 19, 1892 which also 
imposed a license fee for each car 
operated on the lines, was bound to 
pay the license fee imposed so long as 
cars are operated on the lines con- 
structed under such ordinances, al- 
though they are also operated on a 
line built under an ordinance provid- 
ing a different fee but only bound to 
pay an annual license of fifty dollars 
on each car in regular use on a line 
built under an ordinance of Oct. 1, 
1894, if such line is operated inde- 
pendently. aoa of Chicago v. Chi- 
cago & O. BE. R. Co., 104 N.E. 240, 
261 Ill. 178. Taft at, Til.App. 444], 


[h] Route of cars.—An ordinance 
granting to a company the right to 
construct and operate a street rail- 
road through the streets, on condition 
that it pay the city annually a license 
fee of ten dollars for each car, re- 
quires the payment, regardless of the 
route over which the car runs. Jer- 
sey City v. North Jersey St. Ry. Co., 
73 A. 609, 78 N.J.Law 72. 


[i] Change of cars used.—Where 
a street railroad company agreed to 
pay a license fee for each ‘coach’ 
which it’ operated, it must pay the 
same fee for street cars which it sub- 
stitutes for the old-fashioned coach- 
es. New York v. Third Ave. R. Co., 
22 N.H. 755, 117 N.Y. 404, 646. 


[ij] Apportionment.—The fee for 
each car running within the city lim- 
its must be paid regardless of the fact 
that such railway runs into another 
municipality, there being no right to 
an apportionment like in the case of 
a tax on the capital stock of a com- 
pany in more than one municipality. 
Harrisburg City v. Citizens’ Pass. R. 
ita 687. But see infra note 

a]. z 


[k] Cities of second class in Penn- 
sylvania may not impose such tax. 
Pittsburgh v. R. Co., 18 Pa.Dist. 942. 


75. La.—Henderson v. Southwest- 
ern Traction & Power Co., 78 So. 435, 
143 La, 170. 


Md.—Baltimore v. United R., etc, 
Co., 68 A. 557, 107 Md. 250, 14 L.R.A. 
N.S. 805; Baltimore Union Pass. Re 


Sree Vv. Baltimore, 18 A. 917, 71 Ma. 


Mass.—Boston El. R. Co. v. Com.,, 84 
N.E. 845, 199 Mass. 96, 


N.J.—North Jersey St. R. Co. v. 
Jersey City, 67 A. 33, 74 N.J.Law 761, 


N.Y.—New York v. Manhattan R. 
Co.,, 37 N.E. 494, 143 N.Y. 1;. New 
York v. Twenty- Third St. R. Co., 21 
N.E, 60, 113 N.Y. 311; New York v. 
Union R. Co.) 110 N.Y 8. 944, 125 App. 


same title and section number, 


i 


wwe ee 
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held, or of both;7® or it may consist of a fixed sum 
to be paid annually,’7 in some instances for each 
mile of railroad constructed,7® or of a fixed sum 
for every pay passenger earried;’® or it may con- 
sist of a tax or fee based upon both mileage and 
Under some provisions the license tax 
on the earnings of a street railroad company at- 
taches to the earnings of the entire line, including 
that part which extends beyond the city limits,’! 


earnings. ®° 


Div. 861. 


Ont.—Hamilton vy. Hamilton St. R. 
Co., 8 Ont.L. 455, 4 Ont.W.R. 47. 


Que.—Montreal vy. Montreal St. R. 
Co., 17 Que.Super. 439. 


[a] Where statute provides that 
when gross earnings shall during any 
period of six months exceed a stated 
average per day, the company shall 
thereafter pay a certain percentage 
to the city, the obligation to pay aris- 
es aS soon as the company has re- 
ceived the required average as gross 
earnings for any period of six months, 
and that period does not have to be 
wholly within any one fiscal year. 
New York v. Union R. Co., 110 N.Y.S. 
944, 125 App.Div. 861. 


[b] Nature of tax.—A tax on gross 
receipts of a street railroad company 
imposed as a condition to the exercise 
of special privileges granted, is not 
a “property tax,’ but is a license fee. 
North Jersey St. R. Co. v. Jersey City, 
67 A. 33, 74 N.J.Law 761. 


{e] Effect of interurban business 
of street railroad.—Under Act (1898) 
No. 171 § 10, as amended by Act 
(1900) No. 103, a corporation operat- 
ing an electric railroad in a city or 
town of less than fifty thousand is 
liable for an annual state license bas- 
ed on the gross annual receipts, of 
which it is not relieved because it is 
doing an interurban business. Hen- 
derson v. Southwestern Traction & 


~ Power Ca., 78 So. 435, 143 La. 170. 


[d] Passenger earnings.—(1) Per- 
centage of passenger earnings. Bal- 
timore Union Pass. «) Cova... Balti- 
more, 18 A. 917, 71 Md. 405. (2) Un- 
der St. (1897) c 500 § 10, amending St. 
(1894) ¢ 598 § 21, it is the earnings 
of the railway in the transportation 
of passengers as distinguished from 
all other income incidental to the 
pusiness, on which the tax is comput- 
ed. Boston El. R. Co. v. Com., 84 
N.E. 845, 199 Mass. 96. 


76. New York v. Dry Dock, etc., 
R. Co., 19 N.H. 420, 112 N.Y. 137. See 
also Federal St., etc., R. Co. v. Alle- 
gheny, 14 Pittsb.Leg.J.N.S. (Pa.) 259, 
31 Pittsb.Leg.N.S. 259. 


[a] Separate franchises of same 
company.—(1) Where a street rail- 
road corporation is authorized by such 
statute to construct and operate a 
railroad upon certain streets of a city, 
subject to the payment to the city of 
a license fee annually for each car run 
thereon, and is thereafter authorized 
by a statute repealing all acts and 
parts of acts inconsistent with it, to 
extend its tracks through a different 
group of streets, subject to the pay- 
ment to the city of a specified per- 
centage of the net receipts from cars 
run on the extension, the provision 
made for compensation to the city by 
the later act does not conflict with the 
provisions in the earlier act and does 
not cover the whole subject. New 
York v. Dry Dock, ete., R. Co., 19 N.E. 
421.112 N.Y. 6595 )New York, v.. Dry 
Dock) ete. Ri Co.,719, NB, 9420, 112 
N.Y. 137. (2) In such case the later 
statute is not in any sense an amend- 


ment of the first, and each franchise. 


stands upon the authority of and sub- 
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ject to the burden imposed by a dis- 
tinct statute, and, if the corporation 
avails itself of the privileges offered 
by both, it is liable to pay the price 
exacted by each. New York v. Dry 
Dock,;etes) Rus Co: 19° N. W420,” 112 
N.Y. 137. (3) Where such corpo- 
ration thereafter operates a_ line 
by separate cars from its other 
line over the streets named in the 
later statute, and in connection 
with some of the streets mentioned 
in the earlier statute and in other 
statutes under which it acquires 
rights in certain streets without pro- 
vision for license fees or compensa- 
tion to the city, it is liable to pay the 
percentage of the net receipts pre- 
scribed by the later statute as well as 
the license fees prescribed by the 
earlier statute. New York v. Dry 
Dock, ete, R. Co., 19° N.H. 421, 112 
N.Y. 659;. New York v. Dry. Dock, 
etc., Rico 19 N. Es 420,. 222 Ne. 


137. 


77. Anniston Electric & Gas Co. v. 
State, 67 So. 848, 12 Ala.App. 624. 


[a] Street railroad in municipali- 
ties of different classification.—Un- 
der Code (1907) § 2361, a street rail- 
road in a city of over ten thousand 
and extending into two adjoining 
towns of less than five thousand is 
required to pay one _ license tax 
amounting to prescribed tax for each 
of such places. Anniston Electric & 
Gas Co. v. State, 67 So. 843, 12 Ala. 
App. 624. 


78. Chicago Gen. R. Co. v. Chicago, 
52 N.E. 880, 176 Ill. 253, 68 Am.S.R. 
188, 66 L.R.A. 959; Gulfport & Mis- 
sissippi Coast Traction Co. v. Robert- 
son, 92 So. 231, 129 Miss. 322; ‘Gulf- 
port & M. C. Traction Co. v. City of 
Biloxi, 88 So. 173, 125 Miss. 626. See 
also Wentworth County v. Hamilton 
Radical Hlectric R. Co., 41 Ont.L. 524 
(mileage actually operated is to be 
taken as basis for tax where part of 
the line is abandoned but that com- 
pany is liable for breach of covenant 
to operate entire line, and that dam- 
ages would be the amount of license 
fee lost). 


[a] Application to tracks outside 
municipality.— Where only part of an 
interurban railroad is a street rail- 
road, the privilege tax due by it under 
Code (1906) § 3874 (Hemingway’s 
Code, § 6590) which imposes a priy- 


filege tax ‘‘on each street car company 


operating a line, on each mile or frac- 
tion thereof, $20.00,” is only that part 
of its road that is a street railroad. 
Gulfport & Mississippi Coast Trac- 
tion Co. v. Robertson, 92 So. 231, 129 
Miss. 322. : 


Power of municipality to impose li- 
cense tax on street railroad operating 
outside of city see supra § 245 notes 
55-58. 


79. City of St. Louis v. United 
Rys. Co. of St. Louis, 174 S.W. 110, 
263 Mo. 508 [error dism 36 S.Ct. 550, 
241 U.S. 647, 60 Lid. 1220}; City of 
St. Louis v. United Rys. Co. of St. 
Louis, 174 S.W. 109, 263 Mo. 507 [er- 
ror dism 36 S.Ct. 550, 241 U.S. 647, 60 
L.Ed. 1220]; City of St. Louis v. St. 
Louis & S. Ry. Co., 174 S.W. 105, 263 


but under other provisions it is otherwise.%2 
agreement that a street railroad eompany shall pay 
a certain per cent of its net income in such man- 
ner as the “legislature may thereafter direct?’ does 
not fix any obligation on the company to pay such 
amount, until the legislature by further legislation 
directs the manner of payment. 


[§ 249] c. Payment and Collection*‘—(1) Amount 
Due. In each case the amount to be paid depends 


: [60 C.J.] 359 


An 


Mo. 508 [error dism 36 S.Ct. 550, 241 
U.S. 647, 60 L.Hd. 1220]; City of St. 
Louis v. United Rys. Co. of St. Louis, 
174 S.W. 78, 263 Mo. 387 [error dism 
ep 550, 241 U.S. 647, 60 L.Ed. 


80. Dallas Consol. Electric St. Ry. 
Co. v. State, (Tex.Civ.App.) 118 S.W. 
879 [aff 120 S.W. 997, 102 Tex. 570]. 


[a] Consistency of  statutes.— 
Sayles Civ. St. Annot. (1897) art 5049, 
Subd 54, imposes an annual occupation 
tax on street railway companies, bas- 
ed on mileage. Acts 30th Leg. (Gen. 
L. [1907] p 479) e 18, levies a gross 
earnings annual occupation tax on 
street railways in cities of over one 
hundred thousand population; § 22 
declaring that the taxes so levied 
shall_ be in addition to “all other 
taxes,’”’ with certain exceptions, while 
§ 25, prescribing exemptions as to cer- 
tain taxes, includes occupation taxes 
imposed by lL. (1905) p 217 ¢ 111. It 


was held that the words “all other 
taxes,” in § 22, included all taxes 
except those specified in § 25, and 


hence the act of 1907 did not implied- 
ly repeal so much of art 5049 subd 54, 
as imposed occupation taxes on street 
railway companies, but that the taxes 
imposed by that act were in addition 
to the gross earnings tax imposed un- 
der act 1907. Dallas Consol. Electric 
St. Ry. Co. v. State, (Tex.Civ.App.) 
118 S.W. 879 [aff 120 S.W. 997, 102 
Tex, owoA. 


81. Cincinnati v. Mt. Auburn Cable 
R. Co., 11 OhioDec. (Reprint) 667, 28 
Cine.L.Bul. 276 (holding this to be 
true where the requirement is of a 
certain per cent of the gross earnings 
from every source). 


82. Baltimore Union Pass. R. Co. 
v. Baltimore, -18 A. 917, 71 Md. 405; 
Montreal St. R. Co. v. Montreal [1906] 
A.C. 100 [rev 34 Can.S.C. 459]; Mon- 
treal v. Montreal St, R. Co., 17 Que. 
Super. 439. 


[a] Apportionment.—Where a cer- 
tain percentage of the gross receipts 
from passenger travel within the city 
limits is required, and the road runs 
beyond the city limits, and the com- 
pany keeps no separate account of the 
receipts from this portion of the road, 
it is proper in arriving at the amount 
of such receipts to take the amount 
which bears the same proportion to 
the receipts of the whole line as the 
number of miles of road beyond the 
city limits bears to the total number 
of miles operated. Baltimore Union 
Pass. R. Co. v. Baltimore, 18 A. 917, 
71 Md. 405. 


83. New York v. Manhattan R, Co., 
387 N.E. 494, 143 N.Y. 1. 


[a] Effect of payment.—The fact 
that the company has paid such 
amount for several years imposes no 
obligation on it to pay it in the future, 
in the absence of further legislation. 
New York v. Manhattan R. Co., 37 
N.E. 494, 143 N.Y. 1. 


84. License fees generally see Li- 
censes §§ 119-128. 


Taxes generally see Taxation [37 
Cyc p 1151 et seq]. 
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upon the terms of the particular statute, ordi- 
nance, or franchise,’> and if any ambiguity exists 
therein as to the amount of the fee to be paid, the 
greater amount should be adopted.*® 


(§ 250] (2) Interest. If such fee or tax is not 
paid when due, the tax bills bear interest like other 
taxes.8* 


[§ 251] (3) Estoppel—(a) Of Municipality. A 
municipality is not estopped from recovering a li- 
cense fee or tax by reason of the fact that it has 
failed for some years to assert its right thereto,*® 
or by reason of the fact that for several years it 
has accepted a lesser amount than that due it,°® 
or by the fact that it has neglected part of its su- 
pervisory duty during the year.?° 


[§ 252] (b) Of Company. On the other hand, a 
railway company which has constructed a connect- 
ing road under statutory provision is not estopped 
from denying liability to pay the same percentage 
on its income as to such connecting route as it was 
liable to pay on its original route, because of hay- 

_ing voluntarily made such payment, where such pay- 
ment was not imposed by the commissioners as a 
condition of fixing the route and no statutory ha- 
bility to pay exists.°+ 


[§ 253] (4) Release. The lapse of time, short 
of limitations, during which the fee has not been 
paid, merely raises a rebuttable presumption of fact 
as to a release,®? and since such lapse of time is 
merely evidence of a release, it cannot operate to 
defeat a claim for the fee on demurrer.°? Where 
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[$§ 249-255 


the statute imposing the license fee or tax prohib- 
its the release of any of the amount due,®* the rail- 
way cannot defend upon an account stated or ac- 
cord and satisfaction based upon a payment to the 
municipality of less than what is actually due.®° 


[§ 254] (5) Collection—(a) In General. Where 
the statute imposing the fee states that payment 
shall be made in such manner as it may thereafter 
direct, the legislature must be held distinctly to 
have refused to provide for payment in accordance 
with existing laws so that the city is not authorized 
to collect the compensation provided for in accord- 
ance with existing general provisions of law for the 
payment, receipt, and disbursement of the city rev- 
enties;®® under such statute, the company cannot 
be placed in default because of a refusal to pay 
the compensation provided for until the legislature 
has given further directions providing for the time 
and manner of payment.°* 


[§ 255] (b) By Action.°® If the fee or tax is 
not paid when due, an action at law will lie for the 
recovery thereof,®® in which case the rules as to 
penal actions or suits to recover a tax have no ap- 
plication.? 


Burden of proof. The burden is on the tax col- 
lector to establish the basis for judgment in a suit 
to enforce the payment of a license tax. On the 
other hand, where a corporation on the face comes 
within the terms of the statute imposing the tax, 
the burden is upon the company to show its exemp- 
tion from the tax where such is claimed.® 


85. New York y. Broadway, etc., Meee FO eA ene pence: 94. See statutory provisions. 
R, Co.; 97 N.Y. 2:75. .W. . y. 584, 26 Ky.L. 95. Cinci ; age 
sw incinnati St. R. Co. v. Cincin- 
86. New York v. Broadway, etc., 378, 84 S.W. 535, 27 Ky.L, 141. 


Re-Co., supra. 


[a] Beason for rule.—‘“It is a 
well-settled rule that any ambiguity 
in a grant of privileges must operate 
against the grantee and in favor of 
the public.” New York v. Broadway, 
ete, R. Co., 97 N.Y. 275, 261. 


[b] Construction.—(1) Where, at 
the time a charter requiring a license 
fee to be paid equal to that paid by 
other street railroads in the city was 
granted, the greater number of rail- 
roads in the city which paid any li- 
cense fee paid a certain sum annually 
as a license fee for each car, while 
others paid a less sum and some paid 
no license fee, the fee paid by the 
greater number of railroads which 
paid any fee at the time of the enact- 
ment of the statute is the fee referred 
to therein and the city is entitled to 
collect the greater license fee for 
each car. New York vy. Broadway, 
etc., R. Co., 97 N.Y. 275. (2) In such 
case the words of the statute fixing 
the amount of the license fee to be 
paid excludes all those companies 
which paid no license fee. New York 
v. Broadway, etc., R. Co., supra. (3) 
In such case an ordinance passed by 
the common council of the city, re- 
quiring street railroad companies in 
the city to pay an annual license fee 
for each car in the same amount as 
was paid at the time of the enactment 
of the charter by the majority of the 
railroads in the city which paid any 
license fee, simply carries out the 
provision of the charter by fixing the 
amount in accerdance with that paid 
by the other railroads, and not arbi- 
trarily as a fine or penalty. New York 
v. Broadway, etc., R. Co., supra. 


Taxes generally see Taxation [37 
Cye-p 1165). 


88. Baltimore v. United R., ete., 
Co. C8 Ao ois, LO IMidsy 250.0 Lanta sR AS 
N.S. 805; Jersey City v. North Jersey 
SUS. “Gos, 13) AW 609 ATS aNd. La weate: 


89. City of Chicago y. Chicago & 
O. P. HE. R. Co., 104 N.E. 240, 261 Ill. 
478 [aff 177 Ill.App. 444]; New York 
v. New. York City R. Co., 110 N.Y.S. 
720, 126 App.Div. 86 [aff 87 N.E. 1117, 
193 N.Y. 680, (reh den 88 N.E. 1116, 
194 N.Y. 564)]. 


[a]. Thus a city would not be es- 
topped from recovering, from an ele- 
vated street‘railway company, license 
fees which the company should have 
paid to the city merely because the 
city tax collector receipted for the 
amount of license fees which the com- 
pany chose to pay without asserting 
the city’s right to a greater amount. 
City of Chicago v. Chicago & O. P. EB. 
R. Co., 104 N.H. 240, 261 Ill. 478 [aff 
177 Ill.App. 444]. 


90. Gettysburg Borough v. Gettys- 
burg Transit Co., 36 Pa.Super. 598. 


[a] Thus such neglect standing 
alone is not a bar to an action to re- 
cover a reasonable license fee for a 
particular year which was due and 
collectable at the beginning of the 
year. Gettysburg Borough v. Gettys- 
burg Transit Co., 36 Pa.Super. 598. 


-91. New York v. Manhattan R. Co., 
387 N.BH. 494, 143 N.Y. 1. 

92. Jersey City v. Jersey City, etce., 
R. Co., 57 A. 445, 70 N.J.Law 360. 


93. Jersey City v. Jersey City, etc., 
RK; Co... Supra, 


aetk, 11 OhioS.&C.P. 15, 8 OhioN.P. 


9s. New York v. Manhattan R. Co., 
a7 NB: 4945143 Ney! a. 


97. New York v. Manhattan R. Co., 
supra. 


98. Ticense fees generally see Li- 
censes §§ 123-126. 


Taxes generally see Taxation [37 
Cye p 1151 et seq]. 


99. Bloomington, ete., R., etc., Co. 
v. Bloomington, 123 fll.App. 639; 
New York v. Broadway, etc., R. Co., 
STINE Sea (Dy 


1. New York v. Broadway, etc., R. 
Co., supra. 


2. Henderson y. Southwestern 
Traction & Power Co., 78 So. 485, 143 
13, 170 (under Act [1898] No. 171 § 


[a] Inabsence of showing.—Where 
an electric railroad conducts any 
business in a city or town, the tax 
collector is entitled, under Act (1898) 
No. 171 § 19, to judgment for $15 as 
annual license, although the amount 
of gross annual recetpts is not shown, 
and under sections 26 and 28 to a 
indgment for interest and attorney’s 
fees. Henderson v. Southwestern 
Tee & Power Co., 78 So. 435, 143 

ee ar Oe 


3. New York v. Dry Dock, etc., R. 
Co., 19 N.B. 420, 112 N.Y. 137. 


[a] Presumption of payment by 
lessor.—The payment of franchise tax 
for a stated year by a street railroad 
company cannot be presumed to in- 
clude car_license fees for such year, 
under N. Y. Tax L. (Consol. L. [1909] 


For later cases, developments and changes in the law see Annotations, Same title and section number, 


§§ 255-259] 


Counterclaim. 
compensation be paid to abutting owners by the 
street railroad, amounts paid as damages to such 
abutting owners cannot be set up as a counterclaim 
in an action to recover the percentage on net in- 
come required by such statute.* 


_[§ 256] (c) By Penalty.> Some statutes or or- 
dinances providing for such fees or taxes exact a 
penalty as a means of enforcing the taking out of 
a license and the paying of the license fee,® and un- 
der such a provision mandamus will not le to en- 
force the requirements thereof.? The fact that there 
is an ordinance imposing a penalty for a failure to 
procure a certificate for a license does not operate, 
however, to prevent the city from maintaining an 
action against the railroad company to recover such 
license fees. 

[§ 257] (6) Application of Payments. Payments 
on a license fee or tax are to be applied as of the 
date made, extinguishing principal and interest un- 
der the ordinary rule as to partial payments.® 


[§ 258] (7) Payment under Mistake.‘° Where 
payment of a license tax is made under the mistaken 
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Where the statute provides that | 
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belief that the ordinance imposing the same was 
existing and valid, credit for such payment will be 
given to the company against subsequent taxes im- 
posed under new statutes which rendered invalid 
the prior ordinance.'t But where the railway com- 
pany is under no statutory liability to pay, the 
amounts so paid cannot be recovered back as invol- 
untary payments.?? 


[§ 259] B. Duty To Operate and Abandonment*14 
—1. Duty To Operate—a. In General. A street rail- 
road company occupies a dual relation, a public 
relation to the people and a private oné to its stock- 
holders.t* In its public relation it is the duty of 
the company in the exercise of its rights, privileges, 
and franchises for the benefit of the public to main- 
tain and operate its road according to the terms of 
the ordinance or statute which confers such right, 
privileges, and franchises upon it,!® which duty 
transcends its duty to its stockholders.t1®° The ac- 
ceptance by a traction company of an ordinance au- 
thorizing and requiring it to operate a street rail- 
road constitutes an enforceable contract,17? and when, 
therefore, the company has commenced operation, it 
is its duty to operate such road,!§ and, except as to 


c 60) § 48, which permits a deduction 
of such fees when actually paid. 
Pennsylvania Steel Co. v. New York 
City RyoCo:, 191. F. 216: 


Exemptions frem license fees or 
taxes see Licenses §§ 89-91. 


4 New York v. Manhattan R. Co., 
37 N.E. 494,143 N.Y. 1. 


5. Licensee fees generally see Li- 
censes § 128. 


6 Denver City R. Co. v. Denver, 
41 P. 826, 21 Colo. 350, 52 Am.S.R. 239, 
29 L.R.A. 608 [aff 30 P. 1048, 2 Colo. 
App. 34]; People v. Swift, 66 I1l.App. 
605; Gulfport & Mississippi Coast 
Traction Co. v. Robertson, 92 So. 231, 
129 Miss. 322; City of New York v. 
Brooklyn, Q. C. & S. R. Co., 219 N.Y.S. 
399, 219 App.Div. 90. 


[a] Accrual of penalties.—A city 
is not bound to apply a street rail- 
road’s deposit given as security for 
the performance of its contract, to 
defaulted percentages of gross in- 
come before penalties accrued (Rail- 
road L. § 175). City of New York v. 
Brooklyn, Q. C. & S. R. Co., 219 N.Y.S. 
399, 219 App.Div. 90. 


[b]. Liability of receiver for pen- 
alty.—A street railroad operated by 
a receiver is not exempt from penal- 
ties for failing to pay its percentage 
of gross income to the city. City of 
New York v. Brooklyn, Q. C. & S. R. 
Co., 219 N.Y.S. 399, 219 App.Div. 90. 


{c] Extent of power of municipal- 
ity to impose penalties.—The author- 
ity conferred on a city to enact ordi- 
nances regulating the use of the 
streets, and to enforce such ordi- 
nances by penalties, does not author- 
ize the enforcement of mere contract 
obligations by the enactment of penal 
ordinances for a breach thereof, so 
that where a street car company had 
obtained its franchise by a grant 
which had been ratified by the legis- 
lature, and by that franchise had ob- 
tained the right to operate cars along 
the public streets conditioned upon 
its paying an actual charge desig- 
nated as a license fee for each car, it 
being left to the common council to 
fix the license fee, and the license fee 
was fixed, the operation of the cars 
without paying the fee constituted a 


mere breach of private contract as 
distinguished from an unlawful act, 
and the city council could not by or- 
dinance impose a penalty for a failure 
to pay the fee. City of New York v. 
New York City Ry. Co., 123 N.Y.S. 
132, 188 App.Div. 131 [rev 117 N.Y.S. 
919, and aff 96 N.E. 1112, .203 N.Y. 
593]. 

_ {d] No penalty can be imposed for 
noncompliance with an illegal exac- 
tion. New York v. Third Ave. R. Co., 
33 N.Y. 42. 

Receivership of street railroads see 
supra § 226. 

7. People v. Swift, 66 Ill.App. 605 
(remedy is the collection of the fines 
imposed). 

8. New York v. Eighth Ave. R. Co., 
23 N.E.. 550, 118 N.Y. 389. 


9. Louisville v. Louisville R. Co., 
81 S.W. 701, 118 Ky. 534, 26 Ky.L. 378, 
84 S.W. 535, 27 Ky.L. 141. 

Effect of part payment generally 
see Payment § 67 et seq. 


10. License fees generally see Li- 
censes §§ 130-134. 


Taxes generally 
Cye-p 1180]. 

11. Louisville v. Louisville R. Co., 
81 S.W. 7017118 Ky. 534, 26 Ky.L. 378, 
84.S.W. 535, 27 Ky.L. 141. 


12. New York v. Manhattan R. Co., 
37 N.E. 494, 143 N.Y. 1. 


Recovery of payment generally un- 
der mistake of law see Payment § 312 
et seq. 

13. Construction of franchise gen- 
erally see supra §§ 94-98. 

Contracts not to operate see supra § 
208. 


Duty of receiver to operate see su- 
pra § 226. 


Failure to operate as a ground of 
forfeiture of franchise see supra § 
127. 

Right of street railroad company to 
contract not to operate road in par- 
ticular street or territory see supra § 
201. 

14 Matter of Loader, 


see Taxation [37 


85 N.Y.S. 
*By FELIX C. GRABER (§§ 259-311). 


996,-999, 14 Misc. 208. 


15. Iowa.—State v. Ottumwa R., 
etc., Co., 160 N.W. 336, 178 Iowa 961. 


Mass.—Amesbury v. Citizens’ Elec- 
tric St. R. Co., 85 N.E. 419, 199 Mass. 
394, 19 L.R.A.N.S. 865. 


N.J.—State v. Bridgeton, ete., Trac- 
tion Co., 43 A. 715, 62 N.J.Law 592, 45 
L.R.A. 837; Borough of Roselle Park 
v. Board of Public Utility Com’rs, 144 
A. 6238, 7 N.J.Mise. 141 [aff 152 A. 921, 
107 N.J.Law, 191]. 


N.Y.—Matter of Loader, 35 N.Y.S. 
996, 999, 14 Mise. 208. 


Va.—Virginia Ry. & Power Co. v. 
City of Richmond, 106 S.E. 529, 129 
Wa. 592. 


[a] Implied condition attaches it- 
self to the grant of a street railroad 
franchise that it be held for public 
benefit and the duty upon the com- 
pany is to exercise it for such pur- 
pose, and as a public agent it cannot 
escape this duty. State v. Bridgeton, 
etc., Traction Co., 43 A. 715, 62 N.J, 
Law 592, 45 L.R.A. 837. 


[b] Where trolley cars and busses 
are operated by the same company, 
every reasonable effort should be 
made to maintain service by trolley 
as well as by bus. Borough of 
Roselle Park v. Board of Public Util- 
ity Com’rs, 144 A. 623, N.J.Misc. 
141 [aff 152 A. 921, 107 N.J.Law 191]. 


{c] Franchise construed: (1) To 
require the grantee to operate con- 
tinuously during the life of the fran- 
chise all lines constructed and put in 
operation pursuant thereto. City of 
Salina v. Salina St. Ry. Co., 220 P. 
203, 114 Kan. 734. (2) To contem- 
plate service, not merely in the dif- 
ferent geographical directions, but 
each way on the several streets in- 
volved. State v. Ottumwa Ry. & 
Light Co., 160 N.W. 336, 178 Iowa 961 
(franchise requiring service “in each 
and every direction” at certain inter- 
vals). (3) Construction of franchise 
generally see supra §§ 94-98. 


16. Matter of Loader, 35 N.Y.S. 
996, 999, 14 Misc. 208. 


17. See supra § 77. 
18. See cases infra note 20, 
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such portions as publie convenience and safety de- 
mand should be abandoned,!® ordinarily it has no 
right at its mere will and discretion to abandon the 
operation of the road or any portion thereof,” with- 
out the consent of the granting power,”! or of the 
public utility commission having jurisdiction of the 
matter.22 The duty resting upon the company must 
-be performed or its privileges and franchises sur- 
rendered;2* so long as it retains any of the bene- 
fits, it must perform all obligations imposed by the 
eontract.24 It may not, by its own acts, drsable 
itself from performing the functions which were in 
consideration of the public grant.?° It cannot as- 
sume to discharge its duty to the public, on and off, 
as it may find it profitable to do so,?® and it may be 
compelled to continue the service of a part of its 
line, although the operation of that particular part 
involves a loss,27 and even though the system, as a 
whole, fails to earn a fair return upon the value of 
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of contract, be compelled to continue to operate its 
system at a loss;?® and it cannot be required to 
continue indefinitely operations, where such opera- 
tions will result in the exhaustion of its assets,°° 
although it may as to a portion of the line, which 
was formerly a successful operating unit, where it 


does not appear that profitable operation thereof 


may not be resumed independently of the remainder 
of the system.?1 After the franchises for some of 
the lines have expired, continuance of service can- 
not be required thereon on terms not allowing a rea- 
sonable return on investment.?? Where the com- 
pany is bound to ‘secure its charter before it can 
apply to the\municipality for consent to use its 
streets, the charter of itself is not mandatory on the 
company to operate a railroad.?* 

Successor of original company. The duty of a 
street railroad company to operate its lines extends 
to a company which succeeds to the rights, franchis- 


[§ 259 


the property.” 


19. Moore vy. Brooklyn City R. Co., 
15 N.H. 191, 108 N.Y. 98. 


[a] hus a city railroad company 
will not be restrained from moving 
a depot to a point more convenient 
and safe for the public whereby it 
abandons a portion of its road. Moore 
v. Brooklyn City R. Co., 15 N.E. 191, 
108 N.Y. 98. 


20. Conn.—State v. New York, etc., 
R. Go., 71 A. 942, 81 Conn. 645. 


Neb.—H. Herpolsheimer Co. v. Lin- 
coln Traction Co., 147 N.W. 206, 1114. 
96 Neb. 154 [reh den 149 N.W. 326, 97 
Neb. 113). 


N.J.—State v. Bridgeton, etc., Trac- 
tion Co., 43 A. 715, 62 N.J.Liaw 592, 45 
L.R.A. 837. 


S.C.—State v. Broad River Power 
Co., 153 S.By 5387, 157 S.C. L Leert dism 
50 S.Ct. 401, 281 U.S. 537, 74 L.Ed. 
1023 (reh gr 51 S.Ct. 38, 282 U.S. 795, 
75 L.Ed. 717, and aff 51 S.Ct. 94,282 
U.S. 187, 75 L.Ed. 287)]. 


Va.—Virginia R., etce., Co. v. Rich- 
mond, 106 S.E. 529, 129 Va. 592. 


21. Virginia R., etc., Co. v. Rich- 
mond, 106 S.B. 529, 129 Va. 592; State 
v. Spokane St. R. Co., 53 P. 719, 19 
yee: 518, 67. Am.S.R. 739, 41 L.R.A. 
515. 


[a] Bule applied.—A street rail- 
road company receiving its franchise 
from the state and entering upon the 
enjoyment of it can cease to perform 
its proper functions as such a com- 
pany only by consent of the state. 
State v. Spokane St. R. Co., 53 P. 719, 


19. Wash.: 518, 67 Am.S.R. 739,241 
L.R.A. 515. 
22. H. Herpolsheimer Cc v. Lin- 


coln Traction Co., 147 N.W. 206, 1114, 
96 Neb. 154 [reh den 149 N.W. 326, 97 
Neb. 113]; Borough of Carlisle v. 
Public Service Commission, 81 Pa.Su- 
per. 475. 


Proceedings to discontinue opera- 
tion see infra § 264. 


23. McCran v. Public Service Ry. 
Co., 122 A. 205, 95 N.J.Hq. 22; Phila- 
delphia & West Chester Traction Co. 
v. Public Service Commission, 80 Pa. 
Super. 355. " 


Forfeiture, revocation, and relin- 
quishment of franchise see supra §§ 
124-135. 

24. Macon Ry. & Light Co. v. 
Corbin, 116 S.H. 305, 155 Ga. 197; City, 
of Spartanburg v. South Carolina Gas 


= 


It cannot, however, in the absence 


* Electric Co., 125 S.E. 295, 130 S.C. 
125. 


[a] Inseparable contract to furnish 
power and transportation.—Where a 
franchise granting the right to oper- 
ate a street railway also embraced 
the right to manufacture and sell gas 
and electric power, and where the 
electric light and power business was 
profitable, a city could require opera- 


| tion of the street railway at a loss; 


the contract constituting a single 
transaction, and the railway and the 
power and light business not being 
separable. City of Spartanburg v. 
South Carolina Gas & Electric Co., 125 
S.H,,.2.95, 130 S.C. 125. 


25. Columbia Ry., Gas & Electric 
Co. v. State of South Carolina, 27 F. 
(2d) 52, 59 A.L.R. 665 [aff 24 F.(2d) 
828 and 25 F.(2d) 329]. 


26. McCran vy. Public Service Ry. 
Co.; 122 A. 205, 95 N:J.Eq. 22; Phila- 
delphia & West Chester Traction Co. 
v. Public Service Commission, 80 Pa. 
Super. 355. 


27. U.S.—Ft. Smith Light & Trac- 
tion Co. v. Bourland, 45 S.Ct. 249, 267 
U.S. 330, 69 L.Ed. 631 [aff 254 S.W.: 
481, 160 Ark. 1 and reh den and op 
amended 45 S.Ct. 511, 268 U.S. 676, 69 
L.Ed. 6381]. : 


Ark.—Ft. Smith Light & Traction 
bos v. Ward, 275 S.W. 757, 168 Ark. 


Conn.—Connecticut Co. v. Town of 
Stamford, 110 A. 554, 95 Conn. 26. 


Ill.—Northern [Illinois Light & 
Traction Co. v. Illinois Commerce 
Commission, 134 N.E. 142, 302 Ill. 11. 


Kan.—City of Salina v. Salina St. 
Ry. Co.; 220 P. 203, 114 Kan 734; 


N.J.—State v. Bridgeton, ete., Trac- 
tion Co., 43 A, 715, 62 N.J.Law 592, 
45 L.R.A. 837. 


[a] Unprofitable extension.—W here 
a street railway company, holding a 
franchise requiring it to operate con- 
tinuously during the life of the fran- 
chise all lines constructed, built an 
extension, which was unprofitable, 
and was abandoned, operation of the 
extension might be compelled by man- 
damus. City of Salina v. Salina St. 
Ry. Co., 220 Po 2038) 114 Kan’ 734, 


28. Ft. Smith Light & Traction Co, 
v. Bourland, 45 S.Ct. 249, 267 U.S. 330, 
69 L.Ed. 631 [aff 254 S.-W. 481, 160 
Ark. 1, and reh den and op amended 
45. S.Ct. 511, 268 U.S. 676, 69 L.Ba. 
631]; Ft. Smith Light, ete., Co. v. 


es, and obligations of the original company.** 


Ward, 275 S.W. 757, 168 Ark. 519. 


29. Et. Smith Light & Traction Co. 
v. Bourland, 45 S.Ct. 249, 267 U.S. 330, 
69 L.Ed. 631 [aff 254 S.W. 481, 160 
Ark. 1, and reh den and op amended 
45 S.Ct. 511, 268 U.S. 676, 69 L.Ed. 
631]; Northern Illinois Light & Trac- 
tion Co. v. Illinois Commerce Com- 
mission, 134 N.E. 142, 302 Ill. 11; 
Gress v. Village of Ft. Loramie, 125 
N.E. 112, 100 OhioSt. 35, 8 A.L.R. 242; 
State ex rel. City of Carthage v. Pub- 
lic Service Commission, 260 S.W. 973, 
303 Mo. 505. : 


[a] Rule applied.—(1) Where a 
corporation was engaged in operating 
a street railroad, and also in furnish- 
ing light and power to the city, the 
fact that it was making a profit on its 
light and power does not authorize a 
requirement that it operate its street 
railroad system at a loss, and the 
profit from other branches of its 
business should not be considered in 
determining its right te cease operat- 
ing certain lines. Northern Illinois 
Light & Traction Co. v. Illinois Com- 
merce Commission, 134 N.E. 142, 302 
Ill. 11. (2) An interurban. electric 
railway company, which was operat- 
ing under a permissive grant, was not 
bound to continue operation of spur 
tracks in a city, when such operation 
for twenty years had resulted in a 
loss, and there was no reasonable 
ground to expect improvement, and 
the lines constituted a continuing bur- 
den on the system, which, as a whole, 
in the state, was losing money, and, 
state and interstate, habitually fell 
short of paying a fair return on capi- 
tal employed. State ex rel. City of 
Carthage v. Public Service Commis- 
sion, 260 S.W. 973, 303 Mo. 505. 


30. New York Trust Co. v. Buf- 
falo & Lake Erie Traction Co., 183 
N.Y.S. 278, 112 Mise. 414. 


31. New York Trust Co. v. Buffalo 
& Lake Erie Traction Co., supra. 


22. Detroit United Ry. Co. v. City 
of Detroit, 39 S.Ct. 151, 248 U.S, 429, 
63 L.Ed. 3413. City of  Toledb. tw. 
Toledo Rys. & Light Co., 259 F. 450, 
170; C:G:A,. 426, 


So. Gilchrist v. Waycross Street 
Suburban Ry. Co., 246 F. 952. = 


34. State v. New York, etc., R. Co., 
71, A, 942, 81 Conn. 645; State v: 
Bridgeton, ete.,, Traction Col, 485sA2 
715, 62 N.J.Law 592, 45 L.R.A. 837: 
State v. Spokane St. R. Co., 53 P. 719, 
19 Wash. 518, 67 Am.S.R. 739, 41 
List Ase (51:5: 


For later cases, developments and changes in the law see Annotations, same title and section number, 


cannot get employees to accept its terms.37 


§§ 260-262] 


[§ 260] b. Relief from Performance of Duty.?® 
A street railroad company cannot excuse its failure 
to perform its duty to operate on the ground that it 
has been prevented by violence from doing so, if the 


civil authorities have not failed to protect it fully 


in its efforts to operate,?* or on the ground that it 
The 
fact that the located route of the road is laid across 
a bridge, over which the authorities will not permit 
tracks to be laid does not excuse the company from 
failure to operate cars through the streets on ei- 
ther side of the bridge;?8 and a provision in an or- 
dinance granting a franchise that the company shall 
not be required to operate its lines or any part or 
portion thereof at a loss only permits discontinu- 
ance of the entire system or any entire unit,®® and 
does not authorize discontinuance of a part of a 
unit.*® 


Operation of bus line is not a compliance with a 
franchise requiring the operation of a street rail- 
way,*? and neither a publie utility commission nor 
the courts may authorize the substitution of busses 
for the street cars required by the franchise.*? 


[§ 261] c. Proceedings To Compel Operation. The 
power to compel the operation of a street railway 


_ line, or part thereof, arises out of the public inter- 


est with which the service is clothed, and is deriva- 
ble solely from the police power of the state.4? In 
some jurisdictions the duty to operate is enforced 
by special statutory provision,#* and performance 


Sale of property and franchises as; meaning of the statute}. 55. 


relieving vendor of duty to operate |. 45, 
see supra § 202. 5 
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may, in a proper case, be compelled by mandamus.*5 
Discontinuance may be enjoined at the suit of a 
landowner who has dedicated streets in considera- 
tion of an agreement to operate a line thereon,* 
or made investments and built houses along the 
line,*’ where its cperation would not prevent per- 
formance of the company’s larger duty to the pub- 
lie;*® and the landowner is not, in such ease, lim- 
ited to an action for breach of the eontract.4® <A 
mandatory injunction to compel operation of a 
branch line should not, however, be granted where 
such branch could not be operated without imperil- 
ing the financial stability of the entire system.>° 


_ Review of proceedings before commissions, em- 
powered by statute to compel operation of a street 
railway’s lines, is provided for, in some jurisdic- 
tions, by statute.®! When the determination of such 
commission is sustained by competent evidence, and 
the commission in making it was within its jurisdie- 
tion, it will not be disturbed.>? 


[§ 262] 2. Abandonment or Discentinuance®’—a, 
In General. While the view has been taken that, 
subject to the provisions of their charters and other 
statutes®* or except as precluded therefrom by the 
terms of their franchises,°® street railroad companies 
may voluntarily discontinue in whole or in part the 
use of their tracks, more particularly where the 
operation would not be remunerative,°® it is more 
generally held that they cannot do so at their own 
mere will or diseretion,®? although the portion which 


State v. Helena Power, ete., 
Co., 56 P. 685, 22 Mont. 391, 44 L.R.A. 


See Mandamus § 496. 692: San Antonio St. R. Go. v. State, 


35. Duty of receiver to operate see 
supra § 226. 


36. Matter of Loader, 
996, 999, 14 Mise. 208. 


37. Matter of Loader, supra. 


[a] Rule applied.—Where a street 
railroad eompany cannot get labor at 
the price or conditions it offers, then 
it must offer such price and condi- 
tions as will get it and‘it cannot stop 
its cars for any length of time, to 
beat or coerce the price or condition 
of labor down to the conditions it 
offers. Matter of Loader, 35 N.Y.S. 
996, 999, 14 Misc. 208. 


38. State v. Bridgeton, etc., Trac- 
tion Co., 43 A. 715, 62 N.J.Law 592, 45 


L.R.A. 837. 
39. City of Helena v. Helena Light 
& Ry. Co., 207 P, 337, 63 Mont. 108. 


40. City of Helena v. Helena Light 
& Ry. Co., supra. 

41. City of Spartanburg v. South 
Carolina Gas & Electric Co., 125 S.E. 
295, 130 S.C. 125. 


42. City of Spartanburg v. South 
Carolina Gas & HBlectric Co., supra. 


Public utility commissions general- 
ly see Public Utilities §§ 68-164. 


43. State ex rel. City of Carthage 
v. Public Service Commission, 260 
S.W. 973, 303 Mo. 505. 


44. See statutory .provisions; and 
Amesbury vy. Citizens’ Electric St. R. 
Co., 85 N.E. 419, 199 Mass. 394, 19 
L.R.A.N.S. 865 (holding that St. 
[1906] c 463 pt 3 § 76, simply provides 
a new remedy for an unlawful dis- 
continuance and applies to past as 
well as future discontinuances, but 
holding further that the discontinu- 
ance in question was not “without 
right or lawful excuse,” within the 


35 N.Y.S. 


46. Houston Electric Co. v. Glen 
Park Co., (Tex.Civ.App.) 155 S.W. 965. 


47. Macon Ry. & Light Co. v. Cor- 
bin, 116 S.E. 305, 155 Ga. 197. 


48. Houston Electric Co. v. Glen 
Park Co., (Tex.Civ.App.) 155 S.W. 965. 


49. Houston Electric Co. v. Glen 
Park Co., (Tex.Civ.App.) 155 S.W. 965. 


50. Vicksburg Traction Co. v. 
Warren County, 56 So. 607, 100 Miss. 
442. 


51. See statutory provisions; and 
case infra note 52. 


52. Passyunk Avenue’ Business 
Men’s Ass’n y. Public Service Com- 
mission, 73 Pa.Super. 242.. 


53. Abandonment of franchise and 
removal of tracks affecting duty as 
to repairing and paving streets see 
infra § 169. 


‘As a ground for forfeiture of fran- 
chise see supra § 129. 


54. Amesbury v. Citizens’ Electric 
St. R. Co., 85 N.E. 419, 199 Mass. 394, 
19 L.R.A.N.S. 865. 


[a] Construction and maintenance 
permissive only.—Mandamus will not 
lie to compel a street car company to 
continue to operate its lines on cer- 
tain streets, where its charter im- 
poses no specific obligations, and the 
ordinance giving the franchise in the 
streets merely granted the privilege 
ef constructing and maintaining 
street railways over the lines therein 
designated. Selectmen of Amesbury 
y. Citizens’ Electrie St. R. Co., 85 N.E. 
419, 199 Mass. 394, 19 L.R.A.N.S. 865; 
State v. Helena Power, etc., Co., 56 P. 
685, 22 Mont. 391, 44 L.R.A. 692; San 
Antonio St. R. Co. v. State, 39 S.W. 
926, 90 Tex. 520, 59 Am.S.R. 834, 35 
L.R.A. 662 [rey (Civ.App.) 38 S.W. 
54]. 


39 S.W. 926, 90 Tex. 520, 59 Am.S.R. 
834, 35 L.R.A. 662 [rev (Civ.App.) 
38 S.W. 54]; Jones v. Dallas Ry. Co., 
(Tex.Civ.App.) 224 S.W. 807. 


56. Amesbury v. Citizens’ Electric 
Street R. Co., 85 N.E. 419, 199 Mass. 
394, 19 L.R.A.N.S. 865, 


; 57%. Conn.—State v. Waterbury, 
ete., -Co., -71 A. 992, 81,\Conn. -645: 


Ga.—Georgia Power Co. v. Decatur, 
oh S.E. 32, 168 Ga. 705 [aff 50 S.Ct. 


Kan.—City of Potwin Place v. To- 
peka Ry. Co., 33 P. 309, 51 Kan. 609, 
37 Am SR. 312. 


N.J.—City of Bridgeton v. Bridge- 
ton & M. Traction Co., 43 A. 715, 62 
N.J.Law 592, 45 L.R.A. 837. 


N.Y.—Paige v. Schenectady R. Co., 
70 N.E. 218, 178 N.Y. 102; Public Serv- 
ice Commission of First Dist. v. New 
oe Rys. Co., 1386 N.Y.S. 720, 77 Misc. 


$.C.—State v. Broad River Power 
Con ATS 3) SSEB..537) 215 B.S: Crs ter keert 
dism 50 S.Ct. 401, 281 U.S. 537, 74 L. 
Ed. 1023, reh gr 51 S.Ct. 38, 282 U. 
S. 795; °75) Ed. -717, cand aft; 51 2S 
Ct. 94,282 (OsS,) U815) (5 aL 287 Ne 
Spartanburg v. South Carolina Gas 
Cae Co}, 125° S.H.-295, 4302SC3 


Wash.—State v. Spokane St. Ry. 
Cor Ss Per i8) 19> Washoe ove Ama. 
S.R.*739, 41 LeRté. 5215. 


Wis.—Madison y. Railroad Com- 
mission of Wisconsin, 227 N.W. 10, 
199 Wis. 571; Wright v. Milwaukee 
Electric Ry. & Light Co., 69 N.W. 791, 
95 Wis. 29, 60 Am.S.R. 74, 36 L.R.A. 
47 


[a] Cutting off service piecemeal. 
—Street railroad having franehise 
granted by city to operate street rail- 
road cannot rid itself of obligation 
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they may desire to abandon is unprofitable,°® or is 
more difficult to operate,®® and that to justify aban- 
donment the company must obtain consent for it to 
do so from some authorized source, such as the 
state,®° a municipality’ to whom the power to give 
consent is delegated, expressly or by necessary im- 
plication,®! of a public service commission in which 
the state has vested power to give consent,°? or of 
a court designated by statute,®* but where such con- 
sent has been obtained, abandonment is lawful not- 
withstanding the opposition of abutting owners. who 
would be unfavorably affected thereby.°* 


Public corporation. A distinction has been drawn 
between the duty of a private corporation and that 
cf a public corporation operating street railroads.°? 
Where the latter acquires a street railway system 
free and clear of all franchise obligations, with full 
power to regulate and control its use and operation, 
it may abandon a part of the system where it does 
not do so arbitrarily or capriciously.*® 


- Contractual provisions, The right to abandon an 
uncompleted part of a road may be conferred by 
contract on a street railroad company.** 


Presumption of abandonment. A right granted 
to a street railroad company to occupy a certain 


by dismantling road through cutting 
off the service piecemeal. Georgia 
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Lount, 187 P. 938, 21 Ariz. 289; South- { 
west Missouri R. Co. v. Public Service 


[§§ 262-262 


street not limited as to time is presumed to have 
been abandoned by the company, where no rights 
were exercised thereunder for almost twenty-four 
years.°8 And it has been held that a presumption 
of abandonment of the grant is raised by a failure 
for twenty years to operate a railroad on certain 
streets included in the franchise.®® 


Temporary suspension of the use of a track, be- 
cause of possible danger to workmen on the street, 
will not be required where the danger can be avoided 
by regulating the passage of the ecars.’° 


Abandcerment of location. A location for a street 
railway, granted by the selectmen of a town, was 
not abandoned by the president’s unauthorized no- 
tification to the selectmen of an abandonment and 
request that the location be granted to another com- 
pany, though it did not appear that all the condi- 
tions of the grant had been performed; abandon- 
ment being necessarily a corporate act.‘ 


[§ 263] b. Power To Permit. The state, in the 
exercise of its sovereign power of regulation, may, 
under proper conditions, permit the abandonment 
by street railroads of the continuance of their fa- 
cilities,’? as, for. example, to avoid confiseation,’? 
although there is a constitutional provision that no 


fa] Bight to abandon conferred 
by contract.—(1) An ordinance grant- 


Power Co. v. City of Rome, 157 S.E. 
283, 172 Ga. 14. 


[b] Rule applied.—On writ of er- 
ror to a judgment finding a company 
for discontinuing service on a route, 
the fact that such service was of no 
benefit to the public, and that the op- 
eration of the cars increased the con- 
gestion of the traffic, although pre- 
senting a good reason for the repeal 
by the city council of the ordinance 
requiring the service, does not au- 
thorize the court to permit such _ dis- 
continuance. Virginia Ry. & Power 
Co. v. City of Richmond, 106 S.H. 529, 
129) Via, 592. 


58. State v. Broad River Power 
Coles Ssh bet lom is... feert dasm 
BO ot Otr ett pc mus. ool) 14. La iaide 
1028, reh gr 51 S.Ct. 38, 282 U.S. 795, 
75 L.Ed. 717, and aff 51. S.Ct. 94, 282 
US Sie Moa Hds STs City aot 
Bridgeton v. Bridgeton & M. Traction 
Co., 438 A. 715, 62, N.J.Law 592, 45 
L.R.A. 837; Spartanburg v. South 
Carolina Gas & HBlectric Co., 125 S.EH. 
295, 130 S.C. 125. 


59. City of Bridgeton v. Bridgeton 
& M. Traction Co., 43 A. 715, 62 N.J. 
Law 592, 45 L.AR.A. 837. 


60. City of Bridgeton v. Bridgeton 
& M. Traction Co., supra; Paige v. 
Schenectady R. Co., 70 N.H. 218, 178 
N.Y. 102; State v. Spokane St. Ry. 
Cos, 53-Pe 7119,, 19 (Wash. 518,67 (Am, 
Suk. 739, 41 L.R.A. 5175; Wright v. 
Milwaukee Electric, ete, Co., 69 N. 
W. 791, 95 Wis. 29, 60 Am.S.R. 74, 36 
L.R.A. 47, 


61. City of Madison v. Railroad 
Commission of Wisconsin, 227 N.Ww. 
10, 199 Wis. 571; see Thompson y, 
Schenectady Ry. Co., 124 BF. 274 (a 
grant to a street railroad company of 
the right to maintain a line of road 
on a certain street has no relation to 
its corporate franchise, and is not a 
franchise in such sense that it cannot 
be abandoned by the company by 
agreement with the city without the 
consent of the state). 


62. Pheenix Ry. Co. of Arizona v. 


DG sage es 219 S.W. 380, 281 Mo. 


[a] Where a city and a street rail- 
road company agree to the abandon- 
ment of a car line, the consent of the 
public service commission is not a 
necessary condition precedent to the 
abandonment of the line where it is 
provided, by statute, that nothing 
contained in the statute relating to 
the powers and duties of the public 
service commission shall be construed 


‘as a limitation or restriction on po- 


lice power jurisdiction or power of 
municipalities over streets or high- 
ways. Birmingham Electric Co. v. 
Allen, 117 So. 199, 217 Ala. 607. 


[b] In Pennsylvania, where a com- 
pany did not seek to surrender its 
powers or franchises to operate a 
street railway, but only to reduce its 
field of. activity, by discontinuing 
service on certain streets, which it 
otherwise would be compelled to 
furnish and maintain, the determina- 
tiom of the question is for the public 
service commission. Norristown y. 
Reading Transit & Light Co., 121 A. 
495, 277 Pa. 459; Borough of Carlisle 
v. Public Service Commission, 81 Pa. 
Super. 475. 


63. Borough of Carlisle v. Public 
Service Commission, 81 Pa.Super. 475 
(a street railway company which de- 
sires to abandon all of its powers and 
franchises and cease its corporate 
existence must make application to 
the court of common pleas under the 
provisions of Act April 9, 1856 (P. 
Ti) 293; wePar Sit, [N92 Orie Ole)e 


64. Birmingham Electric Co. v. Al- 
len, 117 So. 100, 217 Ala. 607; Jones 
v. Dallas Ry. Co., (Tex.Civ.App.) 224 
S.w. 807. 


G5. State v. City of Seattle, 282 P, 
829, 154 Wash. 475. 


6@. State v. City of Seattle, supra 
(where the court expressed no opin- 
ion as to what the result would be 
if the city were acting capriciously 
or, arbitrarily). 

‘67. See cases infra this note. 


ing to a street railway corporation a 
franchise to build and operate a rail- 
way along a designated route, which 
fixes q shorter time for the commence- 
ment and completion of the road than 
that specified by statute, and which 
provides that if the road is not com- 
pleted and in operation within that 
time, the franchise shall be forfeited 
as to the uncompleted portion, con- 
stitutes, as to the part of the road 
not completed within the specified 
time, and abandonment thereof in 
writing by the grantee and a consent 
to such abandonment, in writing, by 
the governing body of the city, with- 
in the meaning of such statute, and 
vests in the grantee a franchise over 
the portion of the road completed 
within the time fixed. People v. Los 
Angeles Ry. Co., 143 P. 739, 168 Cal: 
406. (2) And an ordinance extending 
the time for the ‘‘completion of the 
lines” did not destroy the’ privilege 
of abandonment. People v. Los An- 
geles Ry. Corporation, 143 P. 739, 168 
Cal. 406. 


68. State ex rel. United Rys. Co. of 
St. Louis v. Public Service Commis- 
Ee Ane Missouri, 192 S.W. 958, 270 
Lo, 


69. Louisville Trust Co. v. Cin- 
cinnati, 76 F. 296, 22 C.C.A. 334 [cert 
ee S.Ct. 995, 164 U.S. 707, 41 L.Ed. 

oj. 


70. Guaranty Trust Co. v. Second 
BNE, BRL CO eth Neos rudeos 


71. Clemons Electrical Mfg. Co. v. 
Walton, 92 N.E. 459, 206 Mass. 215. 


72. City of Hampton v. Newport 
News & Hampton Ry., Gas & Electric 
Co.,/131 S.H. 328, 144 Va. 29; City of 
Portsmouth v. Virginia Ry. & Power 
Co., 126°S.E. 366, 141 Va. 44. 


73. Potter Matlock Trust Co. v. 
Warren County, 207 S.W. 709, 712, 182 
Ky. 840; Southwest Missouri R. Co. 
v. Public Service Commission, 219 
S.W. 380, 281 Mo. 52; City of Hamp- 
ton v. Newport News & Hampton Ry., 
Gas & Electric Co., 131 S.E. 328, 144 
Va. 29; City of Portsmouth v. Vir- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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street railway shall be constructed within the lim- 
its of any municipality without the consent of the 
local authorities,74 and in doing so cannot be re- 


garded as impairing the obligation of a contract- 


contained in the franchise granted by the municipal 
authorities.*° Authority vested in a board “of coun- 
ty commissioners to authorize construction and main- 
tenance of railways on county roads does not au- 
thorize them, either expressly or by necessary im- 
plication, to consent to the abandonment of a street 
railroad line.*® Where a statute requires the con- 
sent of the municipality to the abandonment or dis- 
continuance of any part of its railway on a street, 
the railroad commission in the absence of a statute 
conferring such authority is without power to au- 
thorize such abandonment or discontinuance with- 
out the consent of the municipality.” 


_ [§ 264] c. Proceedings To Discontinue Operation. 
Statutes, in some jurisdictions, endow boards or 
commissions with jurisdiction to allow a street rail- 
road company to abandon or prevent it from aban- 
doning its road, or a portion thereof.‘* Such com- 
missions have only such powers as are conferred 
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incidental to full exercise of powers granted.8° Al- 
though the commission hearing an application for 
discontinuance may order a valuation of all prop- 
erty to determine whether the company is operating 
at a loss, it is not obliged so to do.81 The findings 
of the commission are entitled to great weight,*? 
its orders will be presumed based on actual facts,’* 
and are conclusive against collateral attack.84 An 
order permitting discontinuance, because of loss in 
operation, may require operation for such time as 
will enable the company’s patrons to adjust them- 
selves to the changed conditions.8> Where the com- 
mission has no jurisdiction to relieve the company 
from maintaining its tracks, it is without power to 
modify its order requiring reconstruction of such 
tracks.°® Upon a proper showing, a rule to show 
cause why certiorari should not be allowed to review 
the decision of the public utility commission approv- 
ing suspension of service will be granted.27 When 
the statutes so provide the review of the commis- 
sion’s action takes the form of a hearing de novo,®® 
and the same facts are considered, and like prin- 
ciples of law are applicable in such review as would 
be in an independent action before the reviewing 


upon them by the legislature,’® or as are necessarily 


ginia Ry. & Power Co., 126 S.E. 366, 
141 Va. 44. 


{a] Authority of state agency.— 
Under Const. (1902) § 156 (b), giving 
the state corporation commission 
power to supervise, regulate, and con- 
trol transportation companies in mat- 
ters relating to the performance of 
public duties and charges therefor, 
and to require them to establish and 
maintain such public service facili- 
ties and conveniences aS may be rea- 
sonable and just, and statutes enact- 
ed pursuant thereto, the commission 
could order discontinuance of opera- 
tion by a street railroad of a particu- 
Jar line, where continued operation 
would result in confiscation. City of 
Portsmouth v. Virginia Ry. & Power 
Co., 126 S.E. 366, 141 Va. 44. 


[b] Operation at loss.—(1) Where 
a road was constructed under a fran- 
chise permitting but not requiring the 
company te operate its road for a 
specified time, it may be permitted 
to abandon the road where it could be 
continued only at a loss. Potter Mat- 
lock Trust Co. v. Warren County, 207 
S.w. 709, 182 Ky. 840. (2) Where it 
was shown that there had been a 
large deficit in the operation of the 
road, and that there was no reason- 
able prospect of business improy- 
ing, and that the physical condition 
ef the road had been growing worse, 
and that it was in a bad state of re- 
pair, the court vested with power to 
consent to abandonment of a street 
railroad might permit the company to 
abandon the road. Easton Transit 
Co.’s Petition, 30 Pa.Dist. 131. (3) 
The state acting through its public 
service commission has the power to 
authorize an interurban railway com- 
pany, permitted by ordinance to lay 
its tracks in the streets of a city, to 
discontinue the use of spur tracks 
connecting the interurban system 
with railroad stations in such city, 
no longer essential to the operation 
of the interurban lines and operated 
at substantial loss. Southwest Mis- 
souri R. Co. v. Public Service Commis- 


sion, 219 S.W. 380, 281 Mo. 52 


74. State ex rel. City of Carthage 
v. Public Service Commission, 260 S. 
W. 973, 303 Mo. 505; Southwest Mis- 
souri-R. Co. v. Publie- Service Com- 
mission, 219 S.W. 380, 281 Mo. 52; 


{ Borough of Carlisle _v. Public Serv- 
ice Commission, 81 Pa.Super. 475. 


Consent of local authorities gener- 
ally see supra §§ 34-50. 


75. State ex rel. City of Carthage 
v. Public Service Commission, 260 
S.W. 973, 303 Mo. 505; Southwest 
Missouri R. Co. v. Public Service 
Commission, 219 S.W. 380, 281 Mo. 52; 
City of Hampton v. Newport News & 
Hampton Ry., Gas & Electric Co., 131 
Dek. 326, 144° Va) 29> City of Ports. 
mouth v. Virginia Ry. & Power Co., 
126 S.E. 366, 141 Va. 44. 


76. Day v. Tacoma Ry. & Power 
Co., 141 P. 347, 80 Wash. 161, L.R.A. 
1915B 547. 


77. City of Madison v. Railroad 
Commaission: 227. N-W. 10,199 Wis. 
Bical : 

78. See statutory provisions; and 


eases infra this section. 


[a] Matters to be determined.— 
On appeal from Public Service Corn- 
mission’s order refusing to assume 
jurisdiction of interurban railroad’s 
proceeding for permission to remove 
unprofitable useless spur tracks, 
questions as to whether franchise 
ordinance expressly or by implica- 
tion precludes such removal will not 
be considered; such question being 
one of fact for determination of the 
commission after jurisdiction has 
been assumed. Southwest Missouri 
R. Co. vy. Public Service Commission, 
219 S.W. 380, 281 Mo. 52. ' ; 


Proceedings before commission 
generally see Public Utilities §§ 101-— 
126. 


79. Rutland Ry. Light & Power Co. 
vy. Town of West Rutland, 127 A. 882, 
98 Vt. 385. 


80. Rutland Ry. Light & Power Co. 
v. Town of West Rutland, supra 
(holding commission has no power to 
authorize railroad to abandon opera- 
tion of part of its lines). 


[a] In Georgia, under Civ. Code 
(1910) § 2668, giving the railroad 
commission general supervision of 
common carriers with power to re- 
quire reasonable and just service and 
facilities, the commission has no e6x- 
press or implied power to determine 
whether a chartered street railway 


court if such action could be brought.*® 


An order, 


company may discontinue or abandon 
service on a part of its line voluntar- 
ily constructed and devoted to a pub- 
lic use notwithstanding § 2664, au- 
thorizing it to permit the removal of 
spur tracks and side tracks. Railroad 
Commission of Georgia-v. Macon Ry. 
& Light Co., 106 S.E. 282, 151 Ga. 256. 


81. City of Hampton v. Newport 
News & Hampton Ry., Gas & Electric 
Co., 131 S.H. 328, 144 Va. 29. 


82. State v. Broad River Power Co., 
153 S.E. 537, 157 S.C. 1 [cert dism 50 
S.Ct. 401, 281 U.S. 537, 74 L.Ed. 1023, 
reh gr 51 S.Ct) 38, -282 U.S. 795, 75 
L.Ed. 717, and aff 51 8.Ct. 94, 282 U.S. 
187, 75 L.Bd. 287]. 


[a] For example, the finding of 
the state railroad commission that 
the electric street railway system 
could be made to yield a fair return. 
State v. Broad River Power Co., 153 
S.E. 537, 157 S.C. 1 [cert dism 50 S.Ct. 
401,. 281 U.S. 537,. 74-L. Hd. 1023, reh 
er 51 SICtl 38,5 232-U Si 795). (a eae 
717, and aff 51 S.Ct, 94, 282 U.S. 187, 
75 L.Hd. 287], 


83. State v. Broad River Power 
Co., supra, 


84. Phoenix Ry. Co. of Arizona v. 
Lount, 187 P. 938, 21 Ariz. 289. 


85. New York Trust Co. v. Buffalo, 
etc., Traction Co., 183 N.Y.S. 278, 112 
Mise. 414. 


86. Rutland Ry. Light & Power 


Co. v. Town of West Rutland, 127 A. 
882, 98 Vt. 385. 


87. Ironbound Transp. Co. v. Board 
of Public Utility Com’rs, 150 A. 687, 
8 N.J.Mise. 472. 


88. See statutory provisions; 
case infra note 89. 


89. Ft. Smith Light & Traction Co. 
Vv. Bourland, 254 S.W. 481, 160 Ark. 1 
[aff 45 S.Ct. 249, 267 U.S. 330, 67 L.Ed. 
631 and reh den and op amended 45 
S.Ct. 511, 268 U.S. 676, 69 L.Ed. 631]. 


[a] Evidence held admissible.—In 
a proceeding by a Street railway com- 
pany for permission to remove its 
tracks from a street, as provided by 
Acts (1921) p 205 § 19, testimony as 
to the cost of operating cars on the 
portion of the line in question hy ap- 
portionment in accordance with the 
total distance of the line was com- 


and 


366 [60 C.J.] 
of the commission refusing to approve abandon- 
ment will not be disturbed where the evidence is 
conflicting.®° 


A court of equity taking jurisdiction to enforce 
the performance of a contract to operate a street 
or interurban railroad will retain jurisdiction for 
the purpose of authorizing the owner thereof to 
discontinue its operation, where no contractual ob- 
ligation is found to exist, and there is no prospect 
that the road can be made to earn a fair return on 
the investment.®? 


[§ 265] d. Effect of Abandonment. On abandon- 
ment of its railroad the company is obliged to re- 
move its tracks and track structures forthwith;°? 
and this is so in the absence of any specifically 
stated obligation in the franchise to do so;®* and 
it is also its duty to restore the pavement of the 
invaded street or highway to the condition of the 
adjacent pavement.®* And equity has jurisdiction 
to compel the company to perform its duty in this 
regard.®® 


[§ 266] e. Remedies in Case of Unauthorized 
Abandonment. Where a street railroad company 
_attempts to evade its duty by abandoning its road, 
or a part of it, it may be compelled, in proper pro- 
ceedings, to resume its operation and carry out the 
public duty assumed by it,?® and mandamus is a 
proper proceeding for this purpose.®* In an action 


petent. Ft. Smith Light & Tractionf L.R.A. 837. 
Co. v. Bourland, 254 S.W. 481, 160 Ark. 98 
1 [aff 45 S.Ct. 249, 267 U.S. 330, 67 L.| . Mauldin 
Ed. 631, and reh den and op amended 871 8, 
45 S.Ct. 511, 268 U.S. 676, 69 L.Ed.| °°" 
631]. 99. 
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liabilities may be determined therefrom.°® 


Mississippi Power & Light Co. 
108 So. 901, 143 Miss. 


Mississippi Power & Light Co. 


ya ee & eso ea a 
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for damages against a street railroad company for 
discontinuing service, plaintiff must introduce the 
franchise in evidence so that the rights, duties, are 
The 
measure of damages in such case, where the aban- 
donment was not permanent, is the amount that will 
reimburse plaintiff for the inconvenience and the 
loss incident thereto during the period of the dis- 
continuance,®® and not the difference between the 
value of the property with the street car service 
and the value thereof with it permanently discon- 
tinued. 


[§ 267] C. Operation?—1. Companies and Persons 
Liable for Injuries—a. In General. As a general 
rule a street railroad company assumes by the ac- 
ceptance of the grant of its franchise from the state 
or municipality a duty toward the public of seeing 


that its franchise is properly exercised, and there- 


fore is liable for any neglect thereof,’ and cannot, 
without legislative or municipal authority, permit 
another company or person to exercise its franchise 
so as to avoid the liabilities incident thereto;* and 
so a company, agreeing with another company for 
the joint use of its tracks, is liable for injuries caused 
by the actionable negligence of its licensee,® and 
where two companies jointly operate a street rail- 
road, partly owned by each, each is liable for the 
negligence of the other in the operation thereof.® 
A company using or operating a street railroad, al- 


company. Houston City St. R. Co. vy. 
Medienka, 43 S.W. 1028, 17 Tex.Civ. 
App. 621. (2) The company owning 
the tracks and franchises of a street 
railroad is liable for injuries result- 
ing from the negligent operation of 


[b] Evidence held sufficient to 
warrant refusal of permission to re- 


move the tracks of a street railway 


company from a street. Ft. Smith 
Light & Traction Co. v. Bourland, 254 
S.W. 481, 160 Ark. 1 [aff 45 S.Ct. 249, 
267 U.S. 330, 67° L.Ed. 631, and reh 
den and op amended 45 S.Ct. 511, 268 
U.S. 676, 69 L.Ed. 631]. 


90. People ex rel. New York & Q. 
Cc. Ry. Co. v. Public Service Commis- 
sion for First Dist., 160 N.Y.S. 91, 173 
App.Div. 826. 


91. Gress v. Village of Ft. Lora- 
mie, 125 N.E. 112, 100 OhioSt. 35, 8 
A.L.R, 242. 


92. Village of Stillwater v. Hud- 
son Valley Ry. Co., 174 N.E. 306, 255 


N.Y. 144; City of Buffalo v. Interna- 
tional Ry. Co., 240 N.Y.S: 118, 135 
Misc. 504. 


98. City of Buffalo v. Internation- 
a aes Co., 240 N.Y.S. 118, 135 Misc. 


94. See supra § 162. 


95. Village of Stillwater v. Hud- 
son Valley Ry. Co., 241 N.Y.S. 569, 229 
App.Div. 41 [mod 174 N.Y. 806, 255 
N.Y. 144]; City of Buffalo v. Interna- 
tional Ry. Co., 240 N.Y.S. 113, 135 
Misc. 504, , 


96. City of Potwin Place v. Topeka 
Ry. Co., 33 P. 309, 51 Kan. 609; City 
of Bridgeton v. Bridgeton & M. Trac- 
tion Co., 43 A. 715, 62 N.J.Law 592, 
45 L.R.A. 837; Wright v. Milwaukee 
Electric Ry. & Light Co., 69 N.W. 791, 
95 Wis. 29. 


97. City of Potwin Place v. Topeka 
Ry. Co., 33 P. 309, 51 Kan. 609; City 
of Bridgeton v. Bridgeton & M. Trac- 
tion Co., 43°A. 715, 62 N.J.Law 592, 45 


v. Maulding, supra. 


1. Mississippi Power & Light Co. 
v. Maulding, supra. 


2. Cross references: 


Accident at crossing of steam railroad 
see Railroads §§ 1768-2104. 


Assault on passenger by employees 
see Carriers §§ 1326, 1327. 

Collision with railroad train see Rail- 
Aes §§ 1733-1741. And see infra 


Duty and care as to safety of passen- 
fore generally see Carriers §§ 1294-— 


Hjection of passengers and intruders 
see Carriers §§ 1165-1228. 

Liability for injury to employee see 
Master and Servant §§ 381-1445, 

Negligence in erection and mainte- 
nance of wires for operation of 
cae by electricity see Electricity § 


3. Muntz v. Algiers, etc., R. Co., 
35 So. 624, 111 La. 423, 100 Am.S.R. 
495, 64 L.R.A. 222; Milton v. Bangor 
R., etc., Co., 68 A. 826, 103 Me. 218, 
125 Am.S.R, 293, 15 L.R.A.N.S. 203: 


4 Anderson v. West Chicago St. 
R. Co., 65 N.E. 717, 200 Ill. 329 [aff 
102 Tll.App, 310]; McKenna v. Metro- 
politan R. Co., 112 Mass. 55; Memphis 
St. Ry. Co. v. Kohn, 7 Tenn.Civ.A. 396; 
Houston City St. R. Co. v. Medlenka, 
43 S.W. 1028, 17 Tex.Civ.App. 621; 
Ft. Worth St. R. Co. v. Ferguson, 29 
S.W. 61, 9 Tex.Civ.App. 610. 


[a] Thus (1) a street railroad 
company is not relieved from liability 
for an injury resulting from its fail- 
ure to keep its tracks reasonably safe 
by reason of the fact that the cars 
on such track are operated by another 


the road, whether by such company 
or by another company which it per- 
mits to use the premises, as the com- 
pany which is permitted to use the 
tracks of another is regarded in us- 
ing it as the acting servant or agent 
of the owning company. Anderson y. 
West Chicago St. R. Co., 65 N.E. 717, 
200 Ill. 329 [aff 102 Ill.App. 310]. (3) 
A street railroad company is liable 
for defects in its tracks at a point 
of connection with another company, 
although as between the two compa- 
nies, the duty of repairing rests on 
the latter. McKenna y. Metropolitan 
R. Co., 112 Mass. 55. 


5. Jepson vy. International Ry. Co., 
140 N.Y.S. 941, 80 Mise. 247 [aff, 147 
N.Y.S. 1118, 163 App.Div. 933 (aff 116 
N.E. 1058, 220 N.Y. 731)]; Quigley v. 
Toledo Rys. & Light Co., 105 N.E. 
185; 89 OhioSt. 68, L.R.A.1918E, 249, 
Ann.Cas.1915D, 992; Memphis St. Ry. 
Co. v. Kohn, 7 Tenn.Civ.A. 396. But 
see Silas v. Rochester Ry. Co., 62 N.R. 
132, 169 N.Y. 118, 56 L.R.A, 850 (hold- 
ing that where a street railroad com- 
pany owing certain tracks enters 
into a traffic arrangement with anoth- 
er company, permitting the latter to 
run itS cars over such tracks, but 
there is no lease and the licensee is 
to operate and manage its own cars, 
the company which owns the tracks is 
not liable for injuries sustained by 
a passenger of the licensee, while 
standing on the platform of the car, 
with a part of his body projecting be- 
yond the body of the car, by coming 
in contact with a tree growing near 
the track). 


6. Messenger vy. St. Paul City R. 
a 79 pee ws Minn, 34.. See 
rleason v. Chicago City Ry. R 
IlLApp. 431, Bites ears 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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though not the owner thereof, is liable for its own 
negligence or that of its own servants,’ but a com- 
pany acting as agent, and not as owner pro hae vice, 
is not lable for the negligence of employees of its 
principal.* So a company which is merely using 
the track of another company, without any obli- 
gation to keep the track in repair or any right to 
interfere therewith, is not liable for defects in the 
street or track;® nor is a succeeding company ordi- 
narily liable for injuries caused by the negligence 
or improper operation of the road by its predeces- 
sor.‘ A stockholder in the corporation operating 
the road is not liable for its negligent acts.1} 


Joint tertfeasors. Where the injury was caused 
by the coneurrent negligence of the street car com- 
pany and another, both are liable;!?\ but the com- 
pany, upon payment of the judgment, is entitled to 
indemnity from the other when it is not in pari de- 
heto with him, and he is the real party at fault.1* 


Owner or receiver.'* Unless such liability is im- 
posed by statute,1®° where a street railroad has been 
placed in the hands of a receiver, the company own- 
ing it is not liable for injuries due to the negligence 
of the receiver or his employees,!® the receiver in 
his official capacity being lable therefor.17 If, 


7. Ala.—Birmingham Ry., Light & 11. 


Power Co. v. Daniel, 57 So. 119, 3 Ala. 
App. 391. 


Ill.—South Chicago City R. Co. v. 
Atton, 137 Ill.App. 364. See Gleason 
v. Chicago City Ry. Co., 187 Ill.App. 
431. 


[a] Majority 


negligence. 
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Evansville Rys. Co. v. Ligon'’s 
Adm’r, 189 S.W. 898, 172 Ky. 631. 


stockholder.—-The 
fact that a railway company owned 
a majority of stock in a traction com- 
pany does not make the railway com- 
pany liable for the traction company’s 
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however, the receiver abandons a part of the road 
to the company, it is thereafter liable for negligent 
acts or omissions in regard to such part;+* and if 
the company was actually operating the road, the 
receiver is not liable for negligence therein!® al- 
though the title of the road was vested in him.?° 


*[§ 268] b. Lessor and Lessee.21 As a general 
rule a street railroad company cannot, without leg- 
islative or municipal authority, divest itself-of any 
of the duties and liabilities incident to the mainte- 
nance and operation of its road by leasing the road 
to another,*? and hence if the lease is unauthorized, 
the lessor company will remain liable for the torts 
of the lessee in the operation of the road;2? and 
in some ¢ases it is held that the lessor is so liable, 
without express reference to whether or not the 
lease was authorized.2* Where, however, there is 
legislative or municipal authority for the lease, the 
question of the liability of the lessor for the torts of 
the lessee is one on which there is a great diversity 
of judicial opinion.?®> In some jurisdictions it is 
held that where there is legislative or municipal au- 
thority for the lease, the lessor company is thereby 
absolved from liability for the torts of the lessee 
company,’° unless such liability is expressly reserved 


N.E, 274, 236 Ill. 375. 


¥7. Henning v. Sampsell, 86 N.E. 
274, 236 Ill. 375; Henry v. Epstein, 95 
N.E. 275, 50 Ind.App. 660; Ingino v. 
Metropolitan St. Ry. Co., (Mo.App.) 
179 S.W. 771; Moore v. Metropolitan 
St. Ry. Co., 176 S.W. 1120, 189 Mo. 


Corie 


N.Y.—Dixon v. Brooklyn City, etc., 
R.-Co., 3 NH. 65,100 N.Y. 170; Smith 
v. Brooklyn Heights R. Co., 81 N.Y.S. 
838, 82 App:Div. 531; Weyant v. New 
York, ete., R. Co., 10 N.Y.Super. 360; 
Jepson vy. International Ry. Co., 140 
N.Y.S. 941, 80 Mise. 247 [aff 147 N. 
Y.S. 1118, 163 App.Div. 933 (aff 116 
N.E. 1053, 220 N.Y. 731)]. 


Pa.—Schweikert v. Mahoning & S. 
Ry. & Light Co., 3 Pa.Dist.&Co, 157. 


Ont.—Grinsted v. Toronto R. Co., 
24 Ont. 683 [aff 21 Ont.A. 578 (aff 24 
Canis. C. 570) 1. 


[a] Possession and control.—The 
ownership of a car which causes an 
injury is not essential to liability, but 
possession and control are sufficient. 
Birmingham Ry., Light & Power Co. 
v. Daniel, 57 So. 119, 3 Ala.App. 391; 
Seuth Chicago City R. Co. v. Atton, 
137 Ill.App. 364. - 


8. Costan v. Manila Electric Co., 24 
F.(2d) 383. 


9. Lowery v. Brooklyn City, ete., 
R. Co., 76 N.Y. 28 [rev 4 Abb.N.Cas. 
$2]; Ross v. Metropolitan St. R. Co., 
101 N.Y.S. 932, 116 App.Div. 507 [rev 
on the facts 85 N.E. 1089, 193 N.Y. 
328]. 


[a] Bule applied.—Where a street 
railroad company contracts with a li- 
censee company that the_ licensor 
company will keep the paving with- 
in the tracks and for a given distance 
on each side thereof in repair, the li- 
censee company is not required to 
keep in repair a switch at_a cross 
walk. Lowery v. Brooklyn City, etc., 
R. Co., 76 N.Y. 28 [rev 4 Abb.N.Cas. 
32]. 

10. Palmer Transfer Co. v. Padu- 
cah R., etc., Co., 89 S.W. 515, 28-Ky.L, 
473. 


Liability of purchaser of street rail- 
road for torts of vendor see infra § 
269. / 


: Evansville Rys. 
papers Adm’r, 189 S.W. 898, 172 Ky. 


12. Nichols v. Pacific Electric Ry. 
Co., 174 P. 319, 178 Cal. 630; Hodgin 
v. North Carolina Public Service Co., 
102 S.E. 748, 179 N.C. 449; United 
Electric R. Co. v. Shelton, 14 S.W. 
8638, 89 Tenn. 423, 24 Am.S.R. 614. 


[a] Ilustrations.—(1) Both Sa 
street railroad company and a tele- 
phone company are liable for injuries 
caused by a broken wire of the tele- 
phone cempany falling across the 
wire of the railroad company when 
both knew, or should have known, of 
its defective condition. United HElec- 
tric R. Co. v. Shelton, 14 S.W. 863, 89 
Tenn, 423, 24 Am,.S.R. 614. (2) Where 
both’ the motorman of an electric car 
and the driver of a truck were guilty 
of negligence, causing the injuries to 
a pedestrian, who was struck by a 
street car and knocked under the 
truck, the street car company and 
truck owner were joint tort-feasors 
and jointly and severally liable for 
the injury sustained, although they 
were mainly caused by the truck; and 
it was error to find the street car com- 
pany primarily liable. Hodgin  v. 
North Carolina Public Service Co., 
102 S.E. 748, 179 N.C. 449. 


13. Chicago Rys. Co. v. R. F. Con- 
way Co., 219 Ill.App. 220. 


14. Lessor, lessee, or receiver see 
infra § 268. 


15. Watkins vy. Kansas City & W. 
B. Ry. Co., (Mo.App.) 209 S.W. 950. 


16. Ingino v. Metropolitan St. Ry. 
Co., (Mo.App.) 179 S.W. 771; ..Moore 
vy. Metropolitan St. Ry. Co., 176 S.W. 
1120, 189 Mo.App. 555. 


[a] Beason for rnle.—The posses- 
sion of the receiver is not the pos- 
session of the owner but is antago- 
nistic to it, and the owners cannot 
eentrol him. Henning v. Sampsell, 86 


App. 555. 


18. Ft. Worth St. R. Co. v. Allen, 
(Tex.Civ.App.) 39 S.W. 125. 


19. Lauber v. Linch, i119 N.Y.S. 
614, 65 Misc. 209. 


20. Lauber v. Linch, supra. 


21. Liability of lessors and lessees 
of railroads generally see Railroads 
§§ 1137-1155. 


22. Henning v. Sampsell, 86 N.E. 
274, 236 Ill. 375; Anderson v. West 
Chicago St. R. Co., 65.N.Ey 717; 200 
Ill. 329 [aff 102 Ill.App. 310]; Braslin 
y. Somerville Horse R. Co., 13 N.E. 
65, 145 Mass. 64; Pinkerton v. Penn- 
sylvania Traction Co., 44 A. 284, 193 
Pa. 229; Ft. Worth St. R. Co. v, Allen, 
(Tex.Civ.App.) 39 S.W. 125. 


[a] Thus where a street railroad 
company builds its line on condition 
that it will keep the streets in repair, 
it cannot relieve itself of such liabil- 
ity by leasing its line to another 
company. Ft. Worth St. R. Co. v. Al- 
len, (Tex.Civ.App.) 39 S.W. 125. 


Rights and liabilities of parties 
generally see supra § 207. 


23. Muntz y. Algiers, etc., R. Co., 
85 So. 624, 111 La. 423, 100 Am.S.R. 
495, 64 L.R.A. 222; Moorshead v. 
United Rys. Co., 100 S.W. 611, 203 Mo. 


121 [aff 96 S.W. 261, 119 Mo.App. 
541]. 3 
24. Henning v. Sampsell, 86 N.E. 


274, 236 Ill, 375. 


25. Muntz v. Algiers, etc., R. Co., 
25. So. 624, 111 La, 423, 100° Am:S.R. 
495, 64 L.R.A. 222; Moorshead v. 
United Rys. Co., 100 S.W. 611, 203 Mo. 
121 [aff 96 S.W. 261, 119 Mo.App. 
541]; Pinkerton v. Pennsylvania Trac- 
tion Co., 44 A. 284, 193 Pa. 229. 


26. Pennsylvania Steel Co. v. New 
York,City Ry. Co, 229 B. 26%; 243°C, 
C.A. 487; Krehmeyer y. St. Louis 
Transit Co., 120 S.W. 78, 220 Mo. 639; 
Chlanda v. St. Louis Transit Co., 112 


368. [60 C.J.] 
in the statute or ordinance,?” or the lease is to an 
irresponsible company,?® or unless the control of 
the road is reserved by the lessor, in the lease.?® In 
other jurisdictions, however, it is held that, although 
there is legislative or municipal authority for the 
lease, the lessor is not absolved from such liability 
unless in addition to such authority there is a pro- 
vision expressly exempting the lessor from labil- 
ity,?° notwithstanding the lessee agrees to assume 
all liability ;?_ and the fact that the lessee aban- 
dons a single track as leased and lays a double track 
at its own expense, as provided by the lease, does 
not absolve the lessor from liability.22. It is well 
settled, however, that the lessee company is liable 
for all injuries caused by its own negligence or that 
of its servants in the operation of the leased road ;** 
but not for injuries caused by the negligence of an 
assignee of the lease or of the assignee’s servants,** 
or for torts committed by the lessor prior to the ex- 
ecution of the lease unless such liability is assumed 
in the lease.®> 

Lessor, lessee, or receiver.2® Neither the lessor 
nor the lessee of a street railroad is liable for the 
negligent maintenance or operation of the road while 
in the hands of a receiver.*7 

[§ 269] c. Vendor and Purchaser.** A _ street 


SW. 249, 218 Mo. 244; Moorshead _ v. 
Cir.Ct.N.S. 


STREET RAILROADS. 


v. Cleveland Electric R. Co., 22 Ohio 
Pinkerton v. Penn- 


; 


/ 
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railroad company which has lawfully sold and de- 
livered its road and franchises, to ancther company 
is not liable for an injury due to the negligence or 
improper operation of the road occurring after it 
has parted with its ownership, operation, and con- 
trol,?® although it may be liable for injuries due to. 
the fact that the road was not properly constructed 
at the time of delivery.4° The purchaser of a street 
railroad is liable for damages caused by its own 
negligence the same as any other owning company ;** 
and where the sale is a judicial one, the court in 
ordering the sale may impose a liability for past 
damages upon the purchaser as a part of the con- 
sideration for the purchase.*? 


[§ 270] d. Street Railroad Company or Munici- 
pality.*° A street railroad company is liable for in- 
juries caused by a failure to keep its tracks in re- 
pair,‘* or by a failure to keep the street in repair, 
where, under the terms of its grant, or by statute 
or ordinance, it is under the duty ‘to repair the 
same,*® although the municipality is also negligent 
in permitting the defect to remain in the street,*® 
or although the defective condition in fact results 
from a failure of the municipality to keep its street 
in repair,*7 but the company is not liable for the 


sas City & W. B. Ry. Co., (Mo.App.). 
209 S.W. 950. 


United Rys. Co., 96 S.W. 261, 100 S.W. 
611, 203 Mo. 121 [aff 96 S.W. 261, 119 
Mo.App. 541]; Bensiek v. St. Louis 
Transit Co., 102 S.W. 587, 125 Mo.App. 
121; Gilroy v. United Rys. Co., 102 S. 
W. 1197, 125 Mo.App. 19; Burleigh v. 
United Rys. Co., 102 S.W. 624, 124 
Mo.App. 708; Pinkerton vy. Pennsyl- 
vania Traction Co., 44 A. 284, 193 Pa. 
229; Pinkerton v. Columbia, ete., Elec- 
tric R. Co., 16 Lanc.L.Rev. 117 Laff 44 
A. 284, 193 Pa. 229]. 


27. Moorshead v. United Rys. Co., 
100 S.W. 611, 203 Mo. 121 [aff 96 S.W. 
261, 119 Mo.App. 541]. 


28. Moorshead v. United Rys. Co., 
supra, 
[a] Rule applied.—wW here the 


lease is to an irresponsible company, 
it will be disregarded like any oth'er 
fraudulent conveyance and the lessor 
held responsible. Moorshead v. Unit- 
ed Rys. Co., 100 S.W. 611, 203 Mo. 
eat [aff 96 S.W. 261, 119 Mo.App. 
5 . 


29. 
supra. 


30. Anderson v. West Chicago St. 
RR. Co., 65 N.E. 717, 200 Tll. 329 [aft 
102 Il1.App. 310]; Braslin v. Somer- 
ville Horse R: Co.; 13 (NE. 65,' 145 
Massie04) bt. Worth St. -Ri2Corive 
ew 29 S.W. 61, 9 Tex.Civ.App.: 
610. 


[a] Rule applied.—A lease. of its 
line by a street railroad company un- 
der authority of the city council does 
not absolve it from liability for in- 
juries resulting from the lessee’s neg- 
ligent operation of the line, unless 
the authority so provides. Et. Wort'h 
St. R. Co. v. Ferguson, “29 S.W.-61, 9 
Tex.Civ.App. 610. 


31. Braslin v. Somerville Horse R. 
Co., 138 N.E. 65, 145 Mass. 64. 


$2. Ft. Worth St. R. Co. v. Fergu- 
son, 29 S.W. 61, 9 Tex.Civ.App. 610. 


33. Henning v. Sampsell, 86 N.E. 
274, 236 Ill. 875; Indianapolis Trac- 
tion & Terminal Co. vy. Springer, 93 
N.E. 707, 47 Ind.App. 35; Kirkbride 


Moorshead v. United Rys. Co., 


495; 
Sylvania Traction Co., 44 A. 284, 193 
Pa. 229; Mullen v. Philadelphia Trac- 
tion Co., 4 Pa.Co. 164. 


34 Dunn y. Asheville, ete., R. Co., 
54 S.B. 416, 141 N.C. 521. 


35. Higgins v. Brooklyn, etc. R. 
Co., 66 N.Y.S. 334, 54 App.Div. 69. 


oaees Owner or receiver see supra § 
37. Henning vy. Sampsell, 86 N.E. 


274, 236 Ill. 375. 


38. Operation and effect of sale 
generally see supra § 202. 


39. Pugh v. Texarkana Light, etc., 
Co., 109 S.W. 1019, 86 Ark. 36. 


40. Pugh v. Texarkana Light, etc., 
Co., supra. 


41. Citizens’ R., ete., Co. v. Johns, 
116 S.W. 62, 52 Tex.Civ.App. 489. 


Liability of street railroad compa- 
ny generally see supra § 267. 


42. Daniels v. Bay City Traction, 
etce., Co., 107 N.W. 94, 143 Mich. 493; 
Watkins v. Kansas City & W. B. Ry. 
Co., (Mo.App.) 209 S.W. 950. 


[a] Rule applied.—(1) Where a 
decree for a receiver’s sale of a street 
railroad provides that the purchaser 
shall take subject to the payment of 
all claims for damages against the 
receiver, and shall discharge all 
claims previously filed within four 
months but only when and as the 
court Shall allow the claims, the lim- 
itation as to the filing of claims does 
not refer to undetermined claims 
against the railroad’ for damages 
pending or arising within the period 
limited. Daniels vy. Bay City Trac- 
tion, etc., Co., 107 N.W. 94, 143 Mich. 
493. (2) Where receivers had rig‘ht- 
fully operated a street railroad and 
incurred liability for negligence, the 
purchaser binding itself to be liable 
for the negligent acts of the receiver 
while in charge is liable, although 
formal authority to operate the cars 
was given subsequent to the accident 
by a federal judge. Watkins v. Kan- 


43. Liability of municipality negii- 
gently operating railroad or subway 
see Municipal Corporations § 1947. 


Municipal operation of street rail- 
roads generally see infra §§ 525-528. 


44, Cline v. Crescent City R. Co., 
9 So. 122, 43 La.Ann. 327, 26 Am.S.R. 
187. See also infra § 304. 


45. Ill—Fowler v. Chicago Rys. 
Co., 120 N.E. 685, 285 Ill. 196 [aff 207 
Ill.App. 430]. 


Mo.—Asums v. United Rys. Co. of 
eo Louis, 1384 S.W. 92, 152 Mo.App. 


N.Y.—MeMahon vy. Second Ave. R. 
Co., 75 N.Y. 231; Snell v. Rochester 
R. Co., 19 N.Y.S.-496, 64 Hun 476. 


Ohio.—Cleveland Ry. Co, y. Heller, 
15 OhioApp. 346. 


*Tex.—Houston City R. Co, v. Daw- 
son, 2 Tex.Unrep.Cas. 223. 


[a] To whom liable.—(1) Under. 
the charter of the city of St. Louis, 
street car companies are required to 
keep the streetS within a certain dis- 
tance of their rails in repair, and to. 
keep the street as near even with the 
top of the rails as possible, and a 
company is liable for its failure both 
to the city and a private person. 
Asums v. United Rys. Co. of St. Lou- 
is, 184 S.W. 92, 152 Mo.App. 521. (2) 
So an ordinance relating to liability 
of a street railway company to the city 
for failure to repair a viaduct occu- 
pied by the street railway tracks has 
been held not to confine the compa- 
ny’s liability. to the city alone. Jen- 
ree v. Metropolitan St. Ry. Co., 121 P. 
510, 86 Kan. 479, 39 L.R.A.N.S. 1112, 
Ann.Cas.1918C 214. 


46. Cline yv. Crescent City R. Co., 
oe o 122, 438 La.Ann. 327, 26 Am.S.R. 
his 


47. Dixon v. Brooklyn City, ete., 
R, Co., 3 N.E. 65, 100 N.Y. 170; Fash 
vy. Third Ave. R.Co., 1 Daly” (N-Y.) 
148; Carpenter v. Central Park, etc., 
R, Co., 11 Abb.Pr.N.S. (N.Y.) 416, 4 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 270-271] 


negligence of the municipal authorities,*® and al- 
though it is under the duty to repair the streets, 
it is not liable for a defect which is one of construe- 
tion by the municipality, and for which the munic- 
ipality alone is responsible, and which the company 
is not at liberty to alter,+® unless it has assumed the 
duty of protecting travelers therefrom.®° 
however, to a street railroad company of the privi- 
lege of constructing its tracks in the streets and run- 
ning cars thereon does not exonerate the munici- 
pality from liability for failing to keep its streets 
in proper repair should the company fail to do so;>4 
but if the municipality is compelled to pay damages 
in such a ease by reason of' the railroad company’s 
negligence or default, it may recover over against 


the company.® 


[§ 271] 2. Care Required and Liability Generally 


Daly 550. 


[a] Thus whatever. obligations 
may be imposed upon the municipal 
authorities in exercising supervisory 
care over Streets, there is no reason- 
able ground for claiming that such 
duty relieves the owners of property 
and franchises from liability for in- 
juries occasioned by obstructions cre- 


ated through their negligence. Dix- 
on v. Brooklyn City, etc., R. Co., 3 
N.E. 65, 100 N.Y. 170. 

48. Baltimore Consol. R. Co. v. 


State, 46 A. 1000, 91 Md. 506; Conners 
v. Worcester Consol. St. Ry. Co., 117 
N.E. 334, 228 Mass. 357; Swift v. 
Brooklyn Heights R. Co., 118 N.Y.S. 
827, 134 App.Div. 134. 


49. Nicholas vy. Topeka Ry. Co., 153 
P. 506, 96-Kan. 699 [reh den 154 P. 
1010, 97 Kan. 193]; Phinney v. Boston 
El. R. Co., 87 N.E. 490, 201 Mass. 286, 
131 Am.S.R. 400; Snell v. Rochester 
R. Co., 19 N.Y.S. 496, 64 Hun 476; 
Campbell v. Frankford, ete., R. Co., 
Zi SAt 92, 50) Pa. go22- 


[a] Rule applied.—(1) A _ street 
railroad company is not primarily lia- 


ble for injuries at a street crossing, 


resulting from an excavation by the 


city water department. Phinney v. 
Boston El. R. Co., 87 N.E. 490, 201 
Mass. 286, 131 Am.S.R. 400. (2) A 


street railroad company, required by 
ordinance to keep the pavement along 
its track in repair, is not liable for 
a hole in the pavement under one rail 
of its track, made by direction of the 
city to serve as a surface drain and 
maintained in the condition required 
by the city. Campbell v. Frankford, 
etc., R. Co., 21 A.:92, 189 Pa. 522. 


50. Phinney v. Boston El. R. Co., 
87 N.E. 490, 201 Mass. 286, 131 Am. 
S.R. 400. 


[a] ®hus a street railroad compa- 
ny which agrees with the city to 
guard a trench in a street made by 
the city at a crossing is liable for in- 
juries to a traveler resulting from the 
failure to properly perform its duty. 
Phinney v. Boston El. R. Co., 87 N.E. 
490, 201 Mass. 286, 131 Am.S.R. 400. 


51. See Municipal Corporations § 
Terre 


Repairs by municipality and recov- 
ery against company see supra §§ 175— 
iil 

52.8 Troy Vv. “Troy, etc.) "R:Co:,- 3 
Lans. 270 [aff 49 N.Y. 657]; Ft. Worth 
St. R. Co. v. Allen, (Tex.Civ.App.) 39 
S.W. 125. 


[a] For example, for failure to re- 
move snow from side of track. Troy 
v. Troy, ete., R. Co., 3 Lans, 270 [aff 
49 N.Y. 657]. 


53. See infra §§ 272, 273. 
(60 C. J.—24] 
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A grant, 


statute.°® 
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—a. Nature and Extent of Liability—(1) In Gener- 
al. If a street railroad company, through its serv- 
ants and agents, fails to exercise reasonable and 
ordinary care in the management and operation of 
its road and ears,®? it is guilty of negligence and 
liable for the injuries caused thereby to property®* 
or persons®® and this liability is sometimes ex- 
pressly imposed upon the company by ordinance or 
The fact that a street railroad company 
received its franchise from the municipality does 
not exempt it from lability for its negligence.*7 
A street railroad company is not, however, am in- 
surer against every casualty that may happen, or 
lable for ai. injury attributable to a mere accident. 
which ordinary vigilance could not avoid,®* or which 


cannot be attributed to want of care on its part,°*”% 


54. Birmingham, E. & B. R. Co. v. 
Williams, 66 So. 6538, 190 Ala. 53; 
Louisville Ry. Co. v. Cunningham, 163 
S.W. 764, 157 Ky. 597. 


[a] Tllustration.—A street rail- 
road company is liable fot loss to a 
property owner, occasioned by its neg- 
ligence in running over and cutting 
fire hose while the fire department 
were fighting the fire on his premises. 
Birmingham, HE. & B. R. Co. v. Wil- 
liams, 66 So. 653, 190 Ala. 53; Louis- 
ville Ry. Co. v. Cunningham, 163 S8. 
W. 764, 157 Ky. 597. 


55. Ala——Birmingham Ry., Light 
& Power Co. y. Norton, 61 So. 459, 7 
Ala.App. 571. 


Cal.—King v. San Diego Electric 
Ry. Co., 268-P. 131,176 Cal... 266: 


- La.—Kelly v. N. O. Public Service, 
121 So. 365, 10 La.App. 339. 


Mass.—Caswell v. Boston El. R. Co., 
77 N.E. 380, 190 Mass. 527. 


Mo.—Gilman y. Fleming, (App.) 265 
S.W. 104; Baker v. Metropolitan St. 
ah Co., 126 S.W. 764, 142 Mo.App. 
354. 


N.Y.—Dintruff vy. Rochester City, 
ELCs) CO. dL OMINS Vets 402," RELL D'S. 
[aff 27 N.E. 412, 124 N.Y. 647]. 


Ohio.—Interurban Ry. & Terminal 
Co. v. Hines, 32 OhioCir.Ct. 355 [aff 
95 N.E. 1150, 84 OhioSt. 493]. 


Pa.—Hellriegel v. Southern Trac- 
tion Co., 23 Pa.Super. 392. 


R.I.—J. Samuels & Bro. v. Rhode 
Island Co., 100 A. 402, 40 R.I. 232. 


Ont.—Jones v. Toronto & Y. Radial 
Co., 20 Ont.I.. 71, 1 Ont.W.N. 267, 14 
Ont.W.R. 1168; Ford v. Metropolitan 
R. Co., 4 Ont.L. 29, 1 Ont.W.R. 318. 


Sask.—-Wilkes v. Saskatoon, 9 Sask. 
L. 430. ? 


[a] MTlustrations.—(1) Where de- 
fendant’s motorman knows, or should 
know, that fire automobile is coming 
at a great speed, and runs his car out 
on the crossing suddenly, forcing the 
automobile to swerve to the walk in- 
juring plaintiff, the company is neg- 
ligent. King v. San Diego Hlectric 
Ry. Co., 168 P. 131, 176 Cal. 266. (2) 
Leaving a slack rope hanging from 
the car, in such a way that it is ob- 
viously calculated to cause an acci- 
dent, constitutes negligence for 
which the company is liable. Wilkes 
v. Saskatoon, 9 Sask.L. 430. 


56. See provisions of ordinances 
and statutes; cases infra this note; 
and notes 66-71. 


[a] Statutes relating to railroads 
and rendering the proprietors of any 
railroad liable for injuries resulting 
from the carelessness or negligence 


nor can negligence on its part be inferred from the 


of such proprietors, or their servants. 
or agents, applies to street railroads.. 
Johnson y. Louisville City R. Co., 10: 
Bush. (Ky.) 231. 


Regulation of street railroads gen- 
erally see supra §§ 227-258. 


57. Lincoln Rapid Transit Co. v. 
Nichols, 55 N.W. 872, 37 Neb. 332, 20° 
L.R.A. 853; Norman vy. Charlotte Elec- 
tric Ry. Co.,_83 18:15 805, LOteNIC ee sas. 
Ann.€as.1916E 508; McKim vy. Phil- 
adelphia, 66 A. 340, 217 Pa. 243, 19 
L.R.A.N.S. 506. 


58. Chicago City R. Co. v. Bieder- 
man, 102 Ill.App. 617; Memphis St. 
R. Co. v. Wilson, 69 -S.W. 265, -108. 
Tenn. 618; Dallas Consol. Electric St. 
Ry. Co. v. Chambers, 118. S.W. 851, 55 
Tex.Civ.App. 331; 
Manchester, etc., 
Co.,-17 Q.B.D. 118. 


[a] Rule applied.—A street rail- 
road company is not obliged to be on 
guard against that which is not rea- 
sonably to be expected, and, in case 
of an accident, as to whether or not 
it did its duty is to be determined, 
in part, by that which it knew of the: 
nature of the place of the accident, 
and of the number of people, adults, 
and children, making use of the street 
where such accident occurred. Chi- 
cago City R. Co. v. Biederman, 102 Ill. 
App. 617. ’ 

5844. Ga.—Fairburn & A. Ry. & 
Electric Co. v. Latham, 107 S.H. 88, 26 
Ga.App. 698. 


N.Y.—McCaffrey v. 
St. R. Co., 47 Hun 404. 


Pa.—Taormino y. Johnstown Trac- 
tion. Co., 153. A. di49, 302 Pal) 264: 
Siderio v. Philadelphia Rapid Transit 
Co., 92 Pa.Super. 193. 


Philippine.—Mestres Vv. 
rye Re ete: Coy 


PortoRico.—Morales v. San Juan 
Light, ete., Co., 4 PortoRicoFed. 361. 

Va.— Virginia Ry. & Power Co. v. 
Winstead’s Adm’r, 89 S.E. 88, 119 Va. 
326. 

Wis.—Bishop vy. Belle City St. R. 
Co., 65 N.W. 783,92 Wis, 139. 


Brocklehurst v. 
Steam Tramways 


Twenty-Third 


Manila 
32 Philippine 


Que.—Montreal Tramways Co, v.. 
Mullin, 35 Que.K.B. 392. 
[a] Thus a person injured in a 


street by stepping on a wire trailing 
behind a street car cannot recover of 
the car company, where the wire did 
not belong to the car, and there was 
no evidence that the company’s em- 
ployees had actual knowledge of it, 
or that it had been attached to the 
car for a sufficient length’ of time to 
charge them with knowledge of it. 
McCaffrey v. Twenty-Third St. R. Co., 
47 Hun (N.Y.) 404. 
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mere happening of the injury.*® To run a car in 
one direction ona track generally used for ears 
going in the opposite direction is not negligence in 
itself, independent of other circumstances and con- 
ditions,°® and neither is: maintaining and using a 
switch which projects out into the public highway,°** 
nor the failure to run ears on such switch with, 
rather than against, traffic.62 The primary duty 
assumed by railway corporations, by the acceptance 
of their charters, to operate their roads so as to 
afford reasonable protection to the public imposes 
upon them the correlative duty to adopt and enforce 
reasonable rules tending to that end;®* but the 
company’s omission to promulgate such rules has no 
bearing on its legal responsibility for its alleged 
negligence. °* 


Violation of statute or ordinance.*® The failure 
of a street railroad company to perform a duty 
imposed by a valid®® ordinance or statute is ordi- 
narily such negligence as will render it liable for 
the injuries resulting therefrom,*? notwithstanding 
a fine is also imposed for such, failure,°* but the 
circumstances may be such as to make such viola- 
tion not necessarily negligence.®® A general penal 
ordinance regulating the operation of street cars, 
but conferring no particular benefits upon persons 
injured by a violation of such ordinance, and not 
even making such violation negligence, confers no 
right of action upon persons injured by its viola- 
tion,?° and the violation of a general ordinance, 
which is not made a part of the ordinance granting 


59. See infra §§ 441-443. 
60. Intercity Terminal Ry.. Co. v. 
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License for obstructions of street 
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the company’s franchise, does not authorize a re- 
covery for injuries or death caused by such viola- 
tion, unless the company has agreed to such ordi- 
nance or contracted to be bound thereby.’* 


Noise. Where no physical injury results, the noise 
caused by the operation of a street railroad furnishes 
the owner of property adjoining the premises upon 
which the railroad is operated no sufficient basis 
for the recovery of damages.*” 


Transportation of freight. The unauthorized 
transportation of freight for hire for others over its 
tracks may constitute negligence which will render 
the company. liable for the resulting injuries ;** but 
this does not apply to the transportation of anything 
which it is reasonably necessary for the company 
to transport as incidental to the proper management 
of its legitimate business.** 


Opening the car door to permit a passenger to 
alight from a moving ear in the middle of a block, 
whereby a traveler on the street was injured, has 
been held to be negligence,’* but there is authority 
to the econtrary.7® 


[§ 272] (2) Acts of Servants or Employees’?7— 
(a) Skill and Competency. As a general rule it is 
the duty of a street railroad company to exercise 
ordinary care to employ sufficient reasonably skilled 
and competent servants on its cars to operate them 
in a careful manner so as to prevent injury to per- 
sons on the track;7® and therefore the company is 
liable for injuries which are due to the inexperience 


Ri Co. 180, TiApp-| 619: 
73. Caswell v. Boston El. R. Co., 


Worden, 6 S.W.(2d) 547, 177 Ark. 464; 
Busch v. Los Angeles Ry. Corpora- 
tion, 174 P. 665, 178 Cal. 536, 2 A.L.R. 
1607; North Chicago St. R. Co. v. 
Irwin, 82 Ill.App. 146; Baldwin v. 
Heraty, 98 N.W. 739, 136 Mich, 15. 


Degree of care required see infra 
S270. 


61. El Paso Electric Co. v. Portil- 
lo, (Tex.Civ.App.) 37 S.W.(2d) 219. 


62. El Paso Electric Co. v. Portil- 
lo, supra. 


68. McCormick v. Columbia Elec- 
tric St. Ry., Light & Power Co., 67 
S.E. 562, 85 S.C. 455, 21 Ann.Cas. 144. 


64. Williams v. Duluth St. Ry. Co., 
171 N.W. 939, 169 Wis. 261. 


[a] Thus the company’s omission 
to promulgate rules for the manage- 
ment of its cars in snowy weather 
has no bearing on its .responsibility 
for negligence, through its motorman, 
in striking a pedestrian and killing 
him during a severe blizzard. Wil- 
liams v. Duluth St. Ry. Co., 171 N.W. 
939, 169 Wis. 261. 


65. Negligence in failing to com- 
ply with ordinance: 
As to: 

Oa ahisags J in street see infra § 


satiate of trolley wire see infra § 


anierg or repair of street see infra 


Regulating speed see infra § 290. 
Requiring: 


Equipment of cars with fenders see 
infra § 286. 


see infra § 295. 


Sounding of signals or warnings see 
infra § 292. 


Vigilant watch see infra § 287. 


66. Sanders v. Southern Electric 
R. Co., 48 S.W. 855, 147 Mo. 411. 


[a] Neglect of a duty imposed by 
an invalid ordinance is not negligence 
on the part of the company, where it 
has not agreed to be bound thereby. 
Sanders v. Southern Electric R. Co., 
48 S.W. 855, 147 Mo. 411. 


67. King v. San Diego Electric Ry. 
Co., 168> Ps Lek) 176 'Cal-i2663-5 Rock- 
ford City R. Co. v. Matthews, 50 Ill. 
App. 267; Sluder v. St. Louis Transit 
Co., 88 S.W. 648, 189 Mo. 107, 5 L.R.A, 
N.S. 186; Fath v. Tower Grove, ete., 
BR. Coser 16y Sew. 9L3S 105 Mo.s537, 513 
L.R.A. 74 [aff 39 Mo.App. 447]. 


68. Fath v. Tower Grove, ete., R. 
Co., 16 S.W..913,:105 Mo, 587, 13 L.R.A: 
74 [aff 39 Mo.App. 447]. 


69. Philip v. Heraty, 97 N.W. 963, 
100 N.W. 186, 135 Mich. 446, : 


[a] Rule applied where compli- 
ance with a statute requiring drivers 
of street cars to bring their cars to 
a full stop and make sure that no train 
is approaching before going upon or 
crossing the tracks of a steam rail- 
road would have been unSafe. Philip 
v. Heraty, 97 N.W. 963, 100 N.W. 186, 
135 Mich. 446. 


70. Holwerson vy. St. Louis, ete, 
R. Co., 57 S.W. 770, 157 Mo. 216, 50 
L.R.A. 850. 


71. Holwerson y. St. Louis, ete., 
R. Co., supra. 


72. Griveau v. South Chicago City 


77 N.E. 380, 190 Mass, 527. 


74 Caswell v. Boston El. R. Co., 
supra; Dallas Rapid Transit R. Co. 
See ae 26 S.W. 877, 7 Tex.Civ.App. 


75. Gilman v. Fleming, (Mo.App.) 
265 S.W. 104. 


76. Becker v. 
216 Ill.App. 324. 


77. Siability of master for in- 
juries inflicted by servant on third 
persons see Master and Servant §§ 
1446-1603. 


Chicago Rys. Co., 


78. Cal—Cunningham Ve Los 
eesics R. Cos, 47 Po. 452, A dby Galt 


Del.—Igle v. People’s Ry. Co., 93 A. 
666, 28 Del. 376; Di Prisco v. Wil- 
mington, City, .R.. Co... 57 A. 9063.20 
Del. 527; Brown v. Wilmington City 
R. Co., 40 A. 986, 17 Del. 332. 


Ind.—Columbus St. R., ete., Co. v. 
Reap, 82 N.E. 977, 40 Ind’App. 689. 


La.—Cloud v, Alexander Electric R, 
Co., 46 So. 1017, 121 La. 1061, 18 L.R. 
A.N.S. 371. 


Mo.—Baker v. Metropolitan St. Ry. 
Co., 126 S.W. 764, 142 Mo.App. 354. 


Pa.—Todd v. Second Ave. Traction - 
Co., 44 A. 387, 192 Pa. 587. . 


Tenn.—Citizens’ Rapid Transit Co. 
v. Dew, 45 S.W. 790, 100 Tenn. 317, 
66 Am.S.R. 754, 40 L.R.A. 518. 


[a] _ Instruction and experience.— 
(1) There is nothing in the handling 
of an electric street car that demands 
that a person, otherwise competent 
should have more instruction and ex- 
perience than may be acquired dur- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and incompetency of such servants.79 The mere em- | ness may be inferred from his physical condition.** 


ployment or retention in serviee of a careless or 
unfit employee does not, however, give rise to a cause 
of action against the company;*° there must be ev- 
idence of some specific act of negligence or incompe- 
teney which is the proximate cause of the injury.*} 
A motorman’s collapse into unconsciousness from 
illness, allowing the car to run uncontrolled into a 
vehicle, is an act of God exculpating the company 
unless its negligence in placing him in charge of 
the car with notice of his incompetency was a con- 
curring cause of the casualty.*? <A single act of neg- 
ligence on the part of the driver or motorman at 
any time other than that when the accident hap- 
pened does not establish unfitness on the part of such 
His unfitness because of ill- 


driver or motorman.®? 


ing four months’ service as a con- 
ductor and one menth’s service as a 
motorman. Cloud v. Alexander Elec- 
tric R. Co., 46 So. 1017, 121 La. 1061, 
18 L.R.A.N.S. 371. (2) The placing of 
an inexperienced motorman in cliarge 
of a car, accompanied by a skilled 
motorman, to teach him the work and 
to see that no harm will come from 
his inexperience, is not negligence on 
the part of a street railroad company. 
Columbus St. R., ete., Co. v. Reap, 
82 N.E. 977, 40 Ind.App. 689. 


79. Del.—Di Prisco v. Wilmington 
City R. Co., 57 A. 906, 20 Del. 527. 


La.—Crisman v. Shreveport Belt R. 
Co., 34 So. 718, 110 La. 640, 62 L.R.A. 
747; Rice v. Crescent City R. Co., 24 
So. 791, 51 La.Ann. 108; Snider v. 
New Orleans, etc., R. Co., 18 So. 695, 
48 La.Ann. 1. 


Mich.—Holman v. Union St. R. Co., 
72 N.W. 202, 114 Mich. 208. 


' Mo.—Baker v. Metropolitan St. Ry. 
Co., 126 S.W. 764, 142 Mo.App. 354. 


Mont.—Wall v. Helena St. R. Co., 
29 P. 721, 12 Mont, 44. 


[a] Imexperienced youth.—It is 
negligence to have a car in a city in 
charge of a man only eighteen years 
old, whose experience is limited to 
twenty days. Crisman v. Shreveport 
Belt R. Co., 34 So. 718, 110 La. 640, 
62 L.R.A. 747. 


[b] Defective eyesight.—It is neg- 
ligence to have an electric car run- 
ning along the populous thorough- 
fares of a city, in charge of a man 
who has not the full and complete 
use of both eyes. Rice v. Crescent 
City R. Co., 24 So. 791, 51 La.Ann. 108, 


so. Virginia Ry. & Power Co. v. 
Davidson’s Adm’r, 89 S.E. 229, 119 Va. 
313; Mehner v. Winnipeg Electric Ry. 

-Co., 25 Man. 384, 


81. Virginia Ry. & Power Co. v. 
Davidson’s Adm’'r, 89 S.B. 229, 119 Va. 
313; Mehner vy. Winnipeg Electric Ry. 
Co., 25 Man. 384 


82. Beiner v. Nassau Electric R. 
Co., 181 N.Y.S. 628,191 App.Div. 371. 


83. Dallas City R. Co. v. Beeman, 
TICs LLO2) Te Pex. 291. 


84. Beiner v. Nassau Electric R. 
Co., 181 N.Y.S. 628, 191 App.Div. 371. 


85. Wissly v. Detroit, J. & C. Ry., 
131 N.W. 145, 168 Mich. 676, Ann.Cas. 
1918C 719; Stabenau v. Atlantic Ave. 
R.'Co., 50 N.B. 277, 155 N.Y. 511, 63 
Am.S.R. 698; Bittner v. Crosstown 
St. R. Co., 46 N.E. 1044, 153 N.Y. 76, 
60 Am.S.R. 588; Wynn v. Central 
Park N. & E. R. R. Co., 30 N.E. 721, 
133 N.Y. 575; Ackerman v. Union 
Traction Co., 55 A. 16, 205 Pa, 477; 
Bishop v. Belle City St. R. Co., 65 N. 
W. 733, 92 Wis. 139. 


86. “Scope of employment” gener- 
ally see Master and Servant § 1470. 


87. U.S.—Memphis St. R. Co. v. 
Townes, 281 F. 127. 


Ala.—Birmingham Ry. & Electric 
Co. v. Mason, 34 So. 207, 187 Ala. 342; 
Birmingham Ry., Light & Power Co. 
ea PL aia 68 So. 596, 14 Ala.App. 


Del.—Riccio v. People’s Ry. Co., 82 
A. 604, 26 Del. 235; Hearn v. Wilming- 
as City Ry. Co., 76 A. 629, 24 Del: 


Ga.—Savannah Electric Co. v. 
Wheeler, 58 S.E. 38, 128 Ga. 550, 10 
Te REACN.Se 14°76: 


Ill.—Roll v. Springfield Consol. R. 
Co., 225 Tll.App. 411. 


Ky.—South Covington & C. St. Ry. 
Co. v. Cleveland, 100 S.W. 2838, 30 Ky. 


-L. 1072, 11 L.R.A.N.S. 853. 


‘Mass.—Wilton vy. Middlesex R. Co., 
107 Mass. 108, 9 Am.R. 11. 


Mo.—Baker v. Metropolitan St. Ry. 
Co., 126 S.W. 764, 142 Mo.App. 354. 


Nev.—Weck v. Reno Traction Co., 
149 P. 65, 38 Nev. 285. 


Tenn.—Memphis St. Ry. Co. v. 
Stratton, 176 S.W. 105, 131 Tenn. 620, 
L.R.A.1915E 704. 


W.Va.—Hains v. Parkersburg, M. 
S& a.) Ry. , Cor, "84 S3Ey 923, 75 W.Va. 
613. 


[a] Illustrations.—(1) Negligence 
of a motorman in running a street 


car is imputable to the company. 
Riecio v. People’s Ry. Co. 82 A. 
604, 26 Del. 235; Hearn v. Wilm- 


ington City Ry. Co., 76 A. 629, 24 Del. 
271; Weck v. Reno Traction Co., 149 
P. 65, 38 Nev. 285. (2) <A street rail- 
road company may be liable for the 
act of an employee in shooting a per- 
son who was not a passenger, where 
he acted for the protection of the 
company’s employees and property, 
although the act which inflicted the 
injury was beyond what was reason- 
ably necessary for such protection. 
Memphis St. R. Co. v. Townes, 281. F. 
127. (3) So where it was within the 
scope of a street railway company’s 
inspector to see and converse with 
persons injured in street car acci- 
dents to learn the cause of the acci- 
dent and the extent of the injury, the 
company was liable for indignity in- 
flicted by him upon an injured Woman 
by putting his hands upon her person, 
although the conduct was a step be- 
yond his line of duty. South Coving- 
ton & C. St. Ry. Co. v. Cleveland, 100 
S.W. 283, 30 Ky.L. 1072, 11 L.R.A.N.S. 
853. (4) Where a street car con- 
ductor assists in unloading tools, 
which he had permitted passengers to 
earry on his car, he is acting for the 
railway company within the scope of 


Error of judgment in emergency. It is not neg- 
ligence on the part of a motorman or driver required 
to choose instantly one of several methods to avert 
an injury, to choose one which may not have been 
the most efficacious.’® 


[§ 273] (b) Scope of Employment.*¢ 
railroad company is liable for injurious acts done 
by its employees within the scope of their employ- 
ment,** whether such acts be willful or negligent,’$ 
and whether in obedience to, or violation of, special 
instructions ;*® but it is not lable for injuries which 
result from acts which are not within the scope of 
such employment.°° 


[§ 274] (3) Acts of Third Persons. A street rail- 


A street 


his employment, and the latter is lia- 
ble for his negligence therein. Hains 
ve Parkersburg, M. & I. Ry. Co., 84 S. 
BE. 923, 75 W.Va, 618. 


88. Savannah Electric Co. Vv. 
Wheeler, 58 S.H. 38, 128 Ga. 550, 10 
L.R.A.N.S. 1176. 


[a] Rule applied, where a con- 
ductor collecting fares within the 
scope of his business, upon being 
asked by a passenger for correct 
change drew a pistol and fired at the 
passenger, missed him, and killed a 
woman passing on the public street. 
Savannah Electric Co. v. Wheeler, 58 


S.B. 38, 128 Ga. 550, 10 L.R.A.N.S. 
1176. 
89. Birmingham Ry., Light & Pow- 


er Co. v. Donaldson, 68 So. 596, 14 Ala. 
App. 160. 


90. Ala.—Birmingham Ry. & Elec- 
oa Co. v. Mason, 34 So. 207, 187 Ala. 


Ill.—Rasimas y. Chicago Rys. Co., 
223 Ill.App. 288. 


Ohio.—Cleveland Ry. Co. v. Hunt- 
ington, 164 N.B. 752, 119 OhioSt. 518. 


Pa.—Drexler v. Philadelphia Rapid 
Transit: Co.,) 90 A. 452)-.244. Pa. 1:3 
Murphey v,. Philadelphia Rapid Trans- 
it Co., 30 Pa.Super, 87. F 


Eng:-—Radley v. London County 
Council, 109 L.T.Rep.N.S. 162. 


Ont.—Coll v. Toronto R. Co., 25 Ont. 
App. 55. ; 


[a] Rule applied.—-(1) The act 
of a motorman leaving his car and at- 
tempting to start horses obstructing 
the track is not within the scope of 
his employment. Murphey vy. Pnhila- 
delphia Rapid Transit Co., 30: Pa. 
Super. 87. (2) “EHO MEAG regained 
that a motorman of a street car is 
charged by his employer with the 
duty of asking for names and ‘ad 
dresses of persons on the street and 
near the car when there is an acci- 
dent which affects the car or its pas- 
sengers, and reporting the same to 
the company, does not impose upon 
the street car company a liability to 
respond in damages for a personal 
assault committed by the motorman 
on such person, in connection with 
the performance of that duty, when 
the person assaulted has no con- 
tractual relation with the street car 


company.” Cleveland Ry. Co. v. 
Huntington, 164 N.E. 752, 754, 119 
OhioSt. 518. (3) <A street railway 


company is not liable for injuries to 
plaintiff, shot by a motorman from 
the rear platform of a car during a 
strike, where the motorman was rid- 
ing aS a passenger, and not acting 
for the company. Drexler v. Philadel- 
phia Rapid Transit Co., 90 A. 452, 244 
Pa. 18. (4) The injurious act of a 
tramway conductor done not to pre- 
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road company is not liable for injuries caused by 
negligent or wrongful acts done by third persons not 
in its employ and without its knowledge and con- 
sent,°! as, for example, a passenger®* or a volunteer 
assisting an employee of an independent contractor.®* 

[§ 275] b. Degree of Care Required.°* While it 
has been said that a street railroad company is re- 
quired to exercise a very high degree of care in 
the operation of its road in public streets and high- 


vent plaintiff from jumping on the 
car in violation of defendants’ by- 
laws, or to prevent other boys from 
doing so, but to punish him under 
the mistaken impression that he had 
done so is within the scope of his au- 
thority, and therefore defendants are 
liable. Radley v. London County 
Council, 109 L.T.Rep.N.S. 162, 29 T.L. 
R, 680. . 


. 91. Louisville R. Co. v. Holmes 
(Ky.) 117 S.W. 953; Lott v. New Or- 
leans City, ete, Re. Co., 30 La.Ann, 
337, 55 Am.R. 500; Weldon v. Harlem 
R. Co:, 18 N.Y.Super. 576; Nogegle v. 
Carlisle, etc., R. Co., 64 A. 547, 215 Pa. 
357. 


92. Louisville R. Co. v. 
(Ky.) 117 S.W. 953. 


[a] Thus a street car company is 
not liable for injuries caused to a 
person standing at a street corner 
waiting for a street car by the negli- 
gence of a passenger in gratuitously 
throwing a bundle of papers from the 
ear in the performance of a duty de- 
volving on the car operatives. Louis- 
ville R. Co. v. Holmes, (Ky.) 117 S.W. 
953. 


$3. Noggle v. Carlisle, etc., R..Co., 
64 Ay 5475/2175 ‘Pa. 357, 


[a] Tuustration.—If a street rail- 
road company owning an amusement 
park properly polices it, provides a 
suitable place for the exhibition of 
fireworks, and places it in charge of 
a competent independent contractor, 
it is not liable for injuries to a per- 
son caused by the negligence of a 
volunteer assisting an employee of 
the independent contractor. Noggle 
v. Carlisle, etc., R. Co., 64 A. 547, 215 
Pas 357. 

94. Reciprocal rights and duties of 
company and travelers on the street 
see infra §§ 297-300. 


95. Barstow vy. Capital Traction 
Co., 29 App.D.C. 362. 


96. Stelk v. McNulta, 99 F. 138, 
40 C.C.A. 857; Palmer v. Portland Ry., 
aes & Power Co., 108 P. 211, 56 Or. 


Care required of railroads as to 
persons on or abeut tracks generally 
see Railroads §§ 2123-2164. 


97. Conn.—Hayden vy. Fair Haven, 
etc., R. Co., 56 A. 6138, 76 Conn. 355. 


Ky.—Gorman v. Louisville R. Co., 
72 S.W. 760, 24 Ky.L. 1938. 


N.Y.—Unger v. Forty-Second St., 
CUCi eon nol NOY. 9497 [afi 29) "Ney. 
Super. 237]. 


Ohio.—Pendleton Si. R. Co. v 
Shires, 18 OhioSt. 255; Cincinnati 
Gp epetion Co. v. Ruthman, 32 Oh.Cir.Ct. 
353. 


Man.—Alliance Insurance Co. v. 
ay aUns Electric Ry. Co., 31 Man. 

But see Dallas Rapid Transit R. 
Co. v. Dunlap, 26 S.W. 877, 7 Tex.Civ. 
App. 471 (holding no less a duty owed 
to public). 


Care required as to passengers gen- 
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is reasonable®® 


erally see Carriers §§$ 1294-1322. 


98. Unger v. Forty-Second St., etc., 
R.-Co., 51°N.Y¥. 497 [aff 29) NY Super. 
237]; Cincinnati St. R. Co. v. Meyer, 9 
OhioDec. (Reprint) 256, 11 Cinc.&. But. 
321; Wolf v. City R. Co., 85 BP. 620) 91 
P. 460, 50 Or. 64, 15 Ann.Cas, 1181. 


Care required of railroad operating 
cars on streets see Railroads § 2295. 


99. Ala.—Alabama Power Co. v. 
pase 119 So. 625, 218 Ala. 586, 63 A.L. 
ANS 


Cal.—Busch v. Los Angeles Ry. 
Corporation, 174 P. 665, 178 Cal. 536, 
2 A.L.R. 1607; Taylor v. Pacific Elec- 
tric Ry. Co., 158 P. 119, 172 Cal. 638. 


Conn.—Woodhull v. Connecticut 
Co., 124 A. 42, 100 Conn. 361. 


Del.—Tobias v. People’s Ry. 
80 A. 358, 26 Del. 59. 


Ga.—Dabbs v. Rome Ry. & Light 
Co., 69-S.H. 38, 8 Ga.App. 350. 


Ill.—Dressel v. Chicago Ry. Co., 172 
Ill.App. 568. 


Iowa.—Borg v. Des Moines City Ry. 
Co., 181 N.W. 10, 190 Iowa 909. 


Mass.—Welch v. Boston TElevated 
Ry. Co., 115 N.E. 245, 226 Mass. 87; 
George G. Fox Co. v. Boston & N. St. 
Ry. Co., 104 N.E. 356, 217 Mass. 140. 


Mo.—Kalver v. Metropolitan St. Ry. 
Co., 148 S.W. 130, 166 Mo.App, 198. 


N.Y.—North v. David Donaldson 
Co., 226 N.Y.S. 382, 131 Misc. 170. 


Ont.—Foreman v. Berlin & Water- 
lod St. Ry. Co., 11 Ont.W.R. 756; Rex 
Va. Dorontowk. Co., 5 Ont.Woks soak. 


[a] Servant of  company.—The 
fact that a person using a public 
street is a servant of a street railway 
company does not release it from its 
duty of reasonable care. Dressel v. 
Chicago Ry. Co., 172 Ill.App. 568. 


1. U.S.—Cincinnati St. R. Co. v. 
Whitcomb, 66 F. 915, 14. C.C.A. 183. 


Ala.—Birmingham R., ete., Co. v. 
Williams, 48 So. 98, 158 Ala: 381; 
Birmingham Ry., Light & Power Co. 
v. Norton, 61 So. 459, 7 Ala.App. 571. 


Cal.— Busch v,. Los Angeles Ry. 
Corp;, L745 Po 665, 7s: Cal bso, 2) A. i. 
R. 1607; Langford v. San Diego Elec- 
triclRys Co, od Pe SoS) in aoe aeat oom 
Henderson v. Los Angeles Traction 
Co., 89 P. 976, 150 Cal. 689; Schier- 
hold v. North Beach, ete., R. Co., 40 
Cal. 447; Shipley v. San Diego Elec- 
tric Ry. Co., (App.) 289 P. 662. 


Colo.—Denver City Tramway Co. 
v. Brown, 143 P. 364, 57 Colo. 484; 
Phillips v. Denver City Tramway Co., 
128 P. 460, 53 :Colo. ‘458, Ann.Cas* 
1914B 29; Denver City Tramway Co. 
v. Wright, 107 P. 1074, 47 Colo. 366; 
Liutz v. Denver City Tramway Co., 
95 P. 600, 43 Colo. 58. ; 


Conn.—Coburn v. Connecticut Co., 
81 A. 241, 84 Conn. 654. 


Del.—Igle v. People’s Ry. Co., 93 
A. 666, 28 Del. 376; Gowan y. Wil- 
mington''& Ps) Traction: Co., 92 Ay 
1015, 28 Del. 281; Culbert v. Wilming- 


Co., 
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ways,?® more care than is usually required on the 
part of steam railroads operating on their own right 
of way,°® it is not, as regards the general public in 
the streets on which it runs, required to exercise as 
high a degree of care as it owes to passengers on 
its ears,’* or as is required of a steam railroad 
operating its cars on the streets;°* but is only re- 
quired to exercise what, under the circumstances, 


or ordinary! care and prudence, 


ton & P. Traction Co., 82 A. 1081, 26 
Del. 253; Riccio v. People’s Ry. Co., 
82 A. 604, 26 Del. 2385; Gismondi v. 
People’s Ry. Co., 83 A. 136, 25 Del. 
577; Brown v. Wilmington City R. 
Co., 40 A. 936, 17 Del. 332. 


D.C.—Capital Traction Co. v. Apple, 
34 App.D.C. 559. 


Ga.—Fairburn & Atlanta Ry. & 
eS Co. v. Latham, (App.) 107 
EK. 88. 


Ill. Swanson v. Chicago City Ry. 
Co., 90 N.E. 210, 242 Ill. 388; Chicago, 
etc., Electric R. Co. v. Wanie, 82 N. 
E. §21, 230 Ill. 530, 15 L.R.A.N.S. 1167 
[aff 132 Ill.App. 477]; Chicago City R. 
Co. v. Anderson, 61 N.E. 999, 193 I11. 
9 [aff 93 IllApp. 410]; Spencer v. 
Chicago City Ry. Co.; 220 I11.App. 
436; Goldsmith v. Chicago City Ry. 
Co., 214 Ill.App. 34; Elgin, ete., Trac- 
tion Co. v. Wilcox, 132 Ill.App. 446; 
West Chicago St. R. Co. v. Muttschall, 
131 [ll.App. 639; Chicago, etc., R. Co. 
v. Barrows, 128 Ill.App. 11; Scanlan 
v. Chicago Union Traction Co., 127 Ill. 
App. 406; Chicago City R. Co. y. Ahl- 
er, 107 Ill.App. 397; West Chicago St. 
R. Co. v. Williams, 87 Ill.App. 548. 
See McCormick v. Chicago City Ry. 
Co., 206 Il1l.App. 621. 


Ind.—Indianapolis St. R. Co. v. De=- 
maree, 80 N.E. 687, 40 Ind.App. 228. 


Ky.—Kentucky Traction & Termi- 
nal Co. v. Bain, 170 S.W. 499, 501, 161 
Ky. 44 [cit Cyc]; Louisville R. Co. 
v. Boutellier, 110 S.W. 357, 33 Ky.L. 
484; Lexington R. Co. v. Woodward, 
106 -S.W. 853, 32 Ky.L. 653;  Louis- 
ville R. Co. v. Hofgesand, 104 S.W. 
3861, 31 Ky.L, 976; Palmer Transfer 
Co. v. Paducah R., ete., Co., 89 S.W: 
515, 28 Ky.L. 473; Gorman v. Louis- 
yale Re Co, T2=S3W.0, 160) 2450 Kiyalee 


Md.—State v. United Rys. & Elec- 
tric Co. of Baltimore, 122 A, 20, 143 
Md. 112. 


Mass.—Niles v. Boston Elevated 
Ry. ‘Co: 119 INsE. 1 b2,° 236 Mass Sree 
Murphy v. Worcester Consol. St. Ry. 
Co., 114 NE. 205, 225 Mass. 264; 
Rubinovitch v. Boston El, R. Co., 77 N. 
E. 895, 192 Mass. 119. 


Mich.—Hashman v. Pollak, 224 N.° 
W. 333, 246 Mich. 408; Rahaley v. 
Detroit United Ry., 142 N.W. 1099, 
177 Mich, 96. 


Mo.—Turnbow v. Dunham, 197 S. 
W.. 108, 272 Mo. 53; Riggs v. Metro- 
politan St. R. Cot, 115 SW. 969, 216 
Mo. 304; Burns v. United Rys. Co. - 
of St. Louis, 158 S.W. 394, 176 Mo. 
App. 330. 


Neb.—Mercer v. Omaha & C. B. St. 
Ry. Co., 188 N.W. 296, 108 Neb. 532. 


N.Y.—McClain v. Brooklyn City R. 
Co., 22 N.H. 1062, 116 N.Y. 459; Unger 
v. Forty-Second St., ete., R. Co., 51 N. 
Y. 497 [aff 29 N.Y.Super. 237]; Bein- 
er v. Nassau Blectrie R. Co., 181 N.Y. 
S. 628, 191 App.Div, 371; Klimpl v. 
Metropolitan St. R. Co., 87 N.Y.S. 39, 
92 App.Div. 291; Lockwood v. Troy 
Citys i R, wCon- 87) Nay. Seon sk L;, 4924) Alp pe 
Div. 112; Perras v. United Traction 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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same or similar cireumstances.* 


Co., 84 N.Y.S. 992, 88 App.Div. 260; 
Adsit v. Catskill Electric R. Co., 84 
N.Y.S. 393, 88 App.Div. 167; Selomon 
v. New York City R. Co., 99 N.Y.S. 529, 
50 Mise. 557. : 

Ohio.—Pendleton St. R. Co. v. 
Shires, 18 OhioSt. 255; Interurban Ry. 
& Terminal Co. v. Hines, 32 OhioCir. 
Ct. 355 [aff 95 N.E. 1150, 84 OhioSt. 


493]: Cincinnati -Traection ‘Co. v. 
Ruthman, 82 OhioCir.Ct. 353; Cin- 
cinnati Traction Co. v. Jamison, 32 


‘OhioCir.Ct. 336; Toledo, ete., R. Co. 
v. Gilbert, 24 OhioCir.Ct. 181; Cincin- 
nati Traction Co. v. Harrison, 24 Oh. 
Cir.Ct.N.S. 1; Cincinnati Traction Co. 
v. Charles, 14 OhioCir.Ct.N.S. 506. 


Pa.—Jones Bros. v. Greenburg, etc., 
aa R. Co., 9 Pa.Super. 65, 43 Wkly.N. 
Cr .298. 


Philippine.—-Mestres .v. Manila 
Blectric R. & Light Co., 32 Philippine 
-496, 


PortoRico.—Davila v. San Juan 
Light & Transit Co., 1 PortoRicoFed. 
“87. 


Tex.—El Paso Electric Co. v. Por- 
tillo, (Civ.App.) 37 S.W.(2d) 219; 
Dallas Ry. Co. v. Speer, (Civ.App.) 
299 S.W. 507; Northern Texas Trac- 
tion Co. v. Bryan, (Civ.App.) 299 S.W. 
325 [conforming to answers to certi- 
fied questions (Commn.App.) 294 S.W. 
527]; El Paso Electric Ry. Co. v. Al- 
len, (Civ.App.) 208 S.W. 739; Dallas 
Consol. Electric St. Ry. Co. v. Cham- 
bers, 118 S.W. 851, 55 Tex.Civ.App. 
331; San Antonio Traction Co. v. 
Haines, 100 S.W. 788, 45 Tex.Civ.App. 
289; Dallas Rapid Transit R. Co. v. 
Dunlap, 26 S.W. 877, 7 Tex.Civ.App. 
471. 


Va.—Norfolk R., etc., Co. v. Corlet- 
to, 41 S.E. 740, 100 Va. 355. 


Wash.—Augerson v. Seattle Elec- 
tric Co., 132 P. 222, 73 Wash. 529. 


[a] Horse railroad company need 
exercise no greater degree of care as 
to pedestrians in a street than is re- 
quired of the driver or owner of any 
other vehicle. Unger v. Forty-Sec- 
ond St) etc.,, RCo: 51° N.Y. 49°70" [aft 
29 N.Y.Super. 237]. 


[b] Removal of automobile on 
track.—A street railroad company in 
an attempt to remove an automobile 
partly overturned on its track and 
obstructing traffic, made with the con- 
sent of the owner’s agent, owed the 
owner no duty further than to exer- 
Augerson vy. Seattle 
Electric Co., 132 P. 222, 73 Wash. 529. 


{[c] racks beyond city limits.— 
That electric railroad tracks are far 
beyond any municipal limits anda 
there is no law relating to speed does 
not affect the company’s duty toward 
persons crossing its tracks to use or- 
dinary care to avoid injuring them. 
Chicago, etc., Electric R. Co. v. Wanic, 
82 N.E. 821, 230 Ill. 530, 15 L.R.A.N.S. 
1167 [aff 132 I1l.App. 477]. 

2. Bewernitz v. Detroit, J. & C. 


Ry., 161 N.W. 976, 195 Mich. 528, L.R. 
A.1917E 767; Hibbler v. Detroit Unit- 


operating with regard to known conditions? and 
taking proper precautions to avoid injury to trav- 
elers;* that is, it is required to exercise such care 
and vigilance in the management and operation of its 
_ ¢ars to avoid injuring persons rightfully wpon such 
streets or highways as a person of ordinary prudence 
and capacity may be expected to exercise under the 
It is not required 
to exercise the highest degree,® or the highest prac- 
ticable degree® of care, or very high,’ high,’ great,? 
or special and particular’® care, nor is it bound to 
guard against unusual and extraordinary dangers.1!\ 
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The care 


prudence 


ed Ry., 187 N.W. 719, 172 Mich. 368. 


[a] Thus employees of an electric 
railway in a public highway are bound 
to operate the cars with reference to 
the impassable condition of the re- 
maining portion of the highway neces- 
sitating the use of the tracks by trav- 
elers, which condition was caused by 
the company itself. Hibbler v. De- 
troit United’ Ry. 137. N.W. 5719," 172 
Mich. 368. 


3. Harris v. Kansas City Public 
Service Co.,°29% P. 718; 132. Kon. 715; 
Lucarelli v. Boston Elevated Ry. Co., 
100 N.E. 632, 213 Mass. 454; Norman 
v.. Charlotte Electric Ry. Co., 83 S.E. 
835, 167 N.C. 533, Ann.Cas.1916E 508; 
Smyth v. Philadelphia & West Ches- 
ter Traction Co., 107 A. 20, 263 Pa. 511. 


4. See cases supra notes 99-3. 


5. West Chicago St. R. Co. v. Cal- 
low, 102 Ill.App. 323; West Chicago 
St. R. Co. v. Wizemann, 83 Ill.App. 
402; Fath v. Tower Grove, etc., R. 
Co., 39 Mo.App. 447 [aff 16 S.W. 913, 
105 Mo. 537, 13 L.R.A. 74]; Klimpl v. 
Metropolitan St. R. Co., 87 N.Y.S. 39, 
92 App.Div. 291; Solomon v. New 
Work (City, Rs) Con 99. NeY-Se* 529% 15.0 
Mise. 557; Quinn v. New York City 
Rig Os~, 945NG Yi. 50.6.0. 


[a] Thus (1) the company is not 
required to exercise such care in op- 
erating its cars as will prevent an ac- 
cident. West Chicago St. R. Co. v. 
Wizemann, 83 Jll.App. 402. (2) And 
the motorman of an electric car is not 
obliged to be on guard at all times 
against the unreasonable conduct of 
persons on the streets. West Chica- 
go St. R. Co. v. Callow, 102 Ill.App. 
323, 


6. Kentucky Traction & Terminal 
Co} ‘vy. Bain, 170 Siw. 499,” 501, 161 
Ky. 44 [cit Cyc]. 


7. Reiner v. Nassau WHlectric R. 
Co., 181 N.Y.S. 628, 191 App.Div. 371. 


8. Reiner v. Nassau HElectric R. 
Co., supra. 


9. Reiner v. 
Co., supra. 


10. Busch v. Los Angeles Ry. 
Corporation, 174 P. 665, 178 Cal. 5386, 
2 A.L.R. 1607. 


1l. Spencer _v. Chicago City 
Co., 220 Ill.App. 436; Chicago City 
R. Co. v. Soszynski, 134 Ill.App. 149; 
Bloomington, etc., R., etc., Co. v. Koss, 
123 Ill.App. 497. See McCormick v. 
Chicago City Ry. Co., 206 Lill; App: 


Nassau Electric R. 


12. Ala.—Merrill v. Sheffield Co., 
53 So. 219, 169 Ala. 242. 


Colo.—Denver City Tramway Co. v. 
Brown, 143 P. 364, 57 Colo. 484. 


Ind.—Indianapolis Traction & Ter- 
minal Co. v.-Croly, 96 N.E. 973, 98 
N.E. 1091, 54 ind.App. 566. 


La.—Hogan v. New Orleans Public 
Service, 131 So. 756, 132 So. 425, 16 
La.App. 637. 


Mo.—McLeland v. St. Louis Transit 
Co., 80 S.W. 80, 105 Mo.App. 473. 


Ry.” 
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required, must be commensurate with the 
danger,'” and what constitutes ordinary care and 
within the meaning of the above rule de- 
pends upon the known and reasonably to be ex- 
pected hazards and dangers of the particular case,!# 
and varies under different conditions, such as the 
character of the cars, the agency of propulsion, the 
locality in which they are operated, whether in the 
country or in a city, whether over much traveled or 
unfrequented streets, and the possibility or prob- 
ability attending their operation,!* as what under 
some conditions will be ordinary and reasonable care 


N.C.—Norman v. Charlotte Electric 
Ry. Con '83'S-H. 835, 167 N-Cx 533 7Amme 
Cas.1916E 508. 


Or.—Oberstock v. United Rys. Co., 
137 P. 195, 68 Or. 197. 


Porto Rico.—Morales v. San Juan 
Wea & Transit Co., 4 Porto Rico Fed. 
361. 


Utah.—Kakunis v. Ogden Rapid 
Transit \Co.,7221. Ps 858; 63) Utah, 4 


13. Cal.—Taylor v. Pacific’ Elec- 
trie Ry--Co%, 158° P.- 11951172 (Calinesie. 


Colo.—Liutz v. Denver City Tram- 
way Co., 95 P: 600, 43 Colo. 58. 


Del.—Gowan v. Wilmington & P. 
Traction Co., 92 A, 1015, 28 Del. 281; 
Riccio v. People’s Ry. Co., 82 A. 604, 
26 Del. 235; Goldstein v. People’s R. 
Co., 60 A. 975, 21 Del. 306; Maxwell 
v. Wilmington City R. Co., 40 A. 945, 
15 Del. 199: 


D.C.—Capital Traction Co. v. Apple, 
34 App.D.C. 559. 


Fla.—Stevens v. Tampa Electric 
Co., 88 So, 303, 81 Fla. 512. 


Ga.—Dabbs v. Rome Ry. & Light 
Co., 69 S.E. 38, 8 Ga.App. 350. 


Ill.—Chicago City R. Co: vy. Strong, 
82 N.&. 335, 230 Ill. 58 [aff 129 I11.App. 
511]; Devine v. Chicago City Ry. Co., 
163 Ill.App. 382; Bloomington, etce., 
R., etc., Co. v. Koss, 123 Ill.App. 4973 
Chicago City R. Co. v. Biederman, 
102 Ill.App. 617; West Chicago St. R. 
Co. v. Callow, 102 Ill.App. 323. 


Me.—Butler v. Rockland, etce., St. R. 
Coe 58 A. 775, 99 Me. 149, 105 Am.&.R. 
igs 


Mo.—Kube v. St. Louis Transit Co., 
78 S.W. 55, 103 Mo.App. 582. 


N.Y.—Unger v. Forty-Second St., 
ete,, Ra:Co;;) 51S Ni. 49% fafi 29 sNvYs 
Super. 237]. i 


Ohio.—Cincinnati Traction Co. v. 
Jamison, 13. OhioCir.Ct.N.S. 110, 32 
OhioCir-Ct, 1336. 


Tex.—Dallas Rapid Transit R. Co. 
vi eDunilap; 226 Sw? 187, th Dex: Cive 
App. 471. 


14. U.S.—Cincinnati St. R. Co. v. 
Whitcomb, 66 F. 915, 14 C.C.A. 183. 


Cal.—Henderson v. Los Angeles 
Traction Co., 89 P. 976, 150 Cal. 689. 


Colo.—Phillips  v. Denver City 
Tramway Co., 128 P. 460, 53 Colo. 458, 
Ann.Cas.1914B 29. 


Del.—Di Prisco v. Wilmington City 
R. Co., 57 A. 906, 20 Del. 527. 


D.C.—Washington, .ete., R. Co. v. 
Wright, 7 App.D.C. 295. 


Fla.—Consumers’ Electric Light, 
ete.,uR:. Co. v.* Pryor; 32950. /79tsine 
Fla. 354. 


Mad.—State v. Washington, B. & A. 
Blectric R. Co,, 131 A. 822, 149 Md. 
443. 


Pa.—Sieb v. Central Pennsylvania 
Traction Co., 47 Pa.Super. 228. F 


Porto Rico.—Davila v. San Juan 
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may under other conditions amount even to gross 
Thus, as. compared with the usual 
operation of a car under ordinary conditions, ordi- 
nary care will require a higher degree of diligence 
and prudence where there is an increase of danger,'® 
as in proceeding in one direction on a track gen- 
erally used for cars going in the opposite direction,*? 
or at a crossing of intersecting streets,1* at the cross- 


negligence.!® 


Light & Transit Co., 1 Porto Rico 
Fed. 87. : 


R.I.—Jenison v. Rhode Island Sub- 
urban R. Co., 67 A. 367. 


[a] Gathering of a large crowd in 
the immediate vicinity of the tracks, 
and overflowing them, imposes upon 
the company’s employees the duty of 
greater care and caution in the run- 
ning of cars, but does not require the 
stopping of the cars altogether. 
Washington, etc., R. Co. v. Wright, 7 
App.D.C. 295. 


[b] Heavy electric car requires 
greater caution in its management 
than an ordinary vehicle. Cincinnati 
St. R. Co. v. Whitcomb, 66 F. 915, 14 
C.C.A. 183. 


15. Consumersgy’ Electric Light, etc., 
Co. v. Pryor, 32 So. 797, 44 Fla. 354. 


16. Ala.—Alabama Power Co. v. 
Bass, 119 So. 625, 218 Ala. 586, 638 
DAY TR 


Del.—Igle v. People’s Ry. Co., 93 A, 
666, 28 Del. 376; Culbert v. Wilming- 
ton & P. Traction Co., 82 A. 1081, 26 
Del. 253; Garrett v. People’s R. Co., 
64° A. 254, 22 Del. 29; Farley v. Wil- 
mington, ete., Electric R. Co., 52 A. 
543, 19 Del. 581; Adams v. Wilming- 
ton, etc., Electric R. Co., 52 A. 264, 19 
Del. 512. 


Ohio.—Cincinnati Traction Co. v. 
Harrison, 24 OhioCir.Ct.N.S. 1; Cin- 
einnati Traction Co. v. Jamison, 13 
ee CCEA. 110,.. 32. OhioCir.Ct. 
336. 


Pa.—Smyth v. Philadelphia & West 


Chester Traction Co., 107 A. 20, 263 
Pass 5145 
Philippine.—Mestres Vv. Manila 


Electric R., etc., Co., 32 Philippine 496, 


Utah.—Barlow v. Utah Light & 
Traction Co., 298 P. 386; Spiking v. 
Consolidated R., etc., Co., 93 P. 838, 
33 Utah 313. 


See Hanna v. New Orleans Ry. & 
Light Co., 52 So. 855, 126 La. 634 
(where a street railroad company had 
created a confusion of noises and car 
tracks at a crossing, it was bound to 
use extraordinary care in handling its 
cars there to prevent injuries to pe- 
destrians); J. Samuels & Bro. v. 
Rhode Isiand Co., 100 A. 402, 40 R.I. 
232 (saying that where a severe snow- 
storm during the day had broken down 
electric wires and put out all street 
lights, circumstances imposed more 
than ordinary care upon those oper- 
ating electric cars upon the street). 


[a] Habitual crossing of tracks.— 
Where a point some distance from a 
crossing is habitually used by persons 
in crossing the tracks of a _ street 
railroad, it is the duty of the com- 
pany to conform the movements of 
its cars to such condition and to ap- 
proach such point with the same.de- 
gree of care it is required to use in 
approaching street crossings. Spik- 
ing v. Consol. R., etc., Co., 93 P. 838, 
33 Utah 318. 


17. Cincinnati .\Traction. Co. | v. 
Jamison, 32 OhioCir.Ct. 336. See 
Kitchen v. Tacoma Ry. & Power Co., 
262 P. 961, 146 Wash. 388 (operator 
of street car proceeding on left-hand 


——. 
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track was required to exercise unusu- 
ally high degree of care). 


18. Del.—Culbert v. Wilmington & 
P. Traction Co., 82 A. 1081, 26 Del. 253; 
Garrett v. People’s R. Co., 64 A. 254, 
22 Del. 29; Di Prisco v. Wilmington 
City R. Co., 57 A. 906, 20 Del. 52%; 
Dungan vy. Wilmington City R. Co., 58 
A. 868, 20 Del. 458. 


D.C.—Eckington, etec., Home R. Co. 
v. Hunter, 6 App.D.C. 287. 


Ill.—O’ Leary v. Chicago City R. Co., 
85s N.By) 283). 235 Teese. fatty 03 6.111. 
App. 239]; Fisher v. Chicago City R. 
Co., 114 Ill.App. 217; Wallen v. North 
Chicago St. R. Co., 82 Ill.App. 103. 


N.Y.—Iveson v. United Traction Co., 
143 N.Y.S. 1077, 159 App.Div. 27. 


Ohio.—Interurban Ry. & Term. Co. 
v.. Hines, 32° OhioCir:Ct, 355 ‘Laff. 95 
N.E. 1150, 84 OhioSt. 493]; Bethel v. 
Cincinnati St. R. Co., 15 OhioCir.Ct. 
381, 8 OhioCir.Dec. 310. 


W.Va.—Ashley v. Kanawha Valley 
Traction Co., 55 S.E. 1016, 60 W.Va. 
306, 9 Ann.Cas, 836. 


Wis.—Stafford v. Chippewa Valley 
ee R. Co., 85 N.W. 1036, 110 Wis. 


See Dubose v. New Orleans Ry. & 
Light Co., 49 So. 696, 123 La. 1029 
(the duty of a street railway company 
at a crossing is different from that 
along its line away from crossings). 


[a] Thus the same degree of care 
is not required to be exercised in 
avoiding pedestrians when the car is 
between crossings as is required at 
crossings. Bethel v. Cincinnati St. 
R. Co., 15 OhioCir.Ct. 381, 8 OhioCir. 
Dec. 310.. 


[b] Obstructed view.—Where the 
view of the crossing is obstructed, 
the motorman of an approaching car 
must use increased care and caution 
in proportion to such _ conditions. 
Dungan v. Wilmington City R. Co., 
58 A. 868, 20 Del. 458. 


[e] Crossing of widely used 
streets.—At the junction of two of 
the most prominent thoroughfares in 
a large city, in frequent and constant 
use by pedestrians and vehicles of 
every sort, a motorman must exercise 
a degree of care commensurate with 
such conditions, and is charged with 
knowledge that the diligence which 
may suffice in less populous and trav- 
eled parts of the city will fall short 
of constituting ordinary care in such 
thronged portions. McLeland v. St. 
Louis Transit Co., 80 S.W. 30, 105 Mo. 
App. 473. 


19. Metropolitan R. Co. v. Ham- 
mett, 18 App. (D.C.) 370 (holding that 
the highest degree of caution is re- 
quired of those in charge of street 
railroad cars at points where street 
railroad lines intersect). 


Statutory and municipal regulations 
See supra § 236. 


20. Algard y. Philadelphia Rapid 
Transit Co., 109 A. 647, 266 Pa. 390. 


[a] Rule applied.—Ordinarily ‘a 
motorman is under no duty to antici- 
pate an approaching vehicle westward 
on an east-bound track, but where a 


I§§ 275-276 


ing of two street railroads,’ on obstructed streets,*° 
or streets in crowded or densely populated portions 
of a municipality,21 or where there are adverse 
weather2? or road?? conditions. 
road is operated under conditions similar to the 
operation of steam railroad, general rules as to the 
care required of such roads?‘ are applieable.*° 


[§ 276] c. Duties with Respect to Particular 


Where a street rail- 


street is closed on the side usually 
devoted to west-bound traffic such 
duty devolved on him. Algard_v. 
Philadelphia Rapid Transit Co., 109 
A. 647, 266 Pa. 390. 


‘Liability of company for obstruct- 
ing streets see infra §§ 301-311. 


21. Del.—Garrett v. People’s R. 
Co., 64° A. 254, 22 Del. 29; Di Prisco 
v. Wilmington City R. Co., 57 A. 996, 
20 Del. 527; Brown: v. Wilmington 
City R. Co., 40 A. 936, 17 Del. 332. 


Ill.—Chicago, etc., R. Co. v. Wanic, 
82 N.E. 821, 230 Ill. 530, 15 L.R-A.N.S. 
1167 [aff 132 Ill.App. 477]. 


La.—Haas v. New Orleans R. Co., 
36 So. 670, 112 La. 747. 


Mo.—MecLeland vy. St. Louis Trans- 


it Co., 80 S.W. 30, 105 Mo.App. 473. 


Philippine.—u. S. v. Barias, 23 Phil- 
ippine 434. 


[a] Obstructed view.—An electric 
railroad company must_ exercise 
greater care in running its cars along 
a public highway in a thickly settled 
locality, whare the view of approach- 
ing cars is obstructed, than in a high- 
way in the country, where the view 
is unobstructed. Chicago, etce., R. Co. 
v. Wanic, 82 N.E. 821, 230 TH. 530, 15 
L.R.A.N.S. 1167 [aff 132 11].App. 477]. 


22. Algard v. Philadelphia Rapid 
Transit Co., 109 A. 647, 266 Pa. 390; 
Smyth v. Philadelphia & West Ches- 
ter Traction Co., 107 A. 20, 263 Pa. 511; 
Barlow v. Utah Light & Traction Co., 
(Utah) 298 P. 386; Kakunis v. Ogden 
Rapid Transit Co., 221 BP. 853, 63 
Utah 4. 


[a] Fog.—Smyth v. Philadelphia 
& West Chester Traction Co., 107 A. 
20, 263 Pa. 511. 


[b] Snowstorm.—Barlow v. Utah 
tient & Traction Co., (Utah) 298 P. 


[ec]. Drizzling rain.—Algard vy. 
Philadelphia Rapid Transit Co., 109 
A. 647, 266 Pa. 390.— 


23. Snyder vy. People’s R. Co., 53 
A. 433, 20 Del. 145; Foulke v. Wil- 
mington City R. Co., 60 A. 973, 21 Del. 
363; Barlow v. Utah Light & Traction 
Co., (Utah) 298 P. 386. 


[a] Thus, where a street railroad 
approaches a street crossing at a 
steep down grade, or where the rails 
are wet or the view of the railroad is 
obstructed, greater care is required 
of the motorman than where the ap- 
proach is at or near the grade of the 
crossing, or where the rails are in 
the usual condition, or the view is 
unobstructed. Foulke v. Wilmington 
City R. Co., 60: A. 973, 21 Del. 368; 
Snyder v. People’s R. Co., 53 A. 433, 
20 Del. 145. 


24. Care required of railroads gen- 
erally: 


As to persons on or about tracks see 
Railroads §§ 2123-2164. , 


AE Sr peinee see Railroads §§ 1769-— 


25. Riney v. Pacific Blectric Ry. 
Co., 187 P. 50, 45 Cal. App. 145. z 


[a] Thus where a city street, 
largely given over to railway traffic, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Se ee ae ail te fas ¢ > 


§ 276] 


Classes of Persons—(1) Trespassers—(a) Who Are 
Since the rights of 
the street railroad company and the traveler on the 
street to use that part of the street occupied by the 
street railroad tracks are equal and reciprocal,?® a 
traveler on the street in the exercise of due care 
going across or along such part of the street when 
not occupied by ears is not a trespasser?? although 
it has been said he may become one if, after notice, 


Trespassers—aa. In General. 
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he negligently remains there?’ or if he unreasonably 


is unpaved except at the crossing, and 
has double tracks which are open 
and unballasted, with exposed ties and 
“™ rails projecting their full height 
above the street level, and are utiliz- 
ed by an interurban car line, the rules 
of caution applicable are those ap- 
plicable to the steam railway rather 
than those applicable to street car 
traffic. - Riney v. Pacific Electric Ry. 
Co., 187 P. 50, 45 Cal.App. 145, 


26. See infra § 297. 


27. Ala.—Birmingham R., etc., Co. 
v. Williams, 48 So. 938, 158 Ala. 381; 
Birmingham Ry. Light & Power Co. 
ete 57 So. 404, 3 Ala.App. 


Ark.—Ft. Smith Light & Traction 
Co. v. Hendrickson, 189 S.W. 1064, 126 
Ark. 377; Pankey v. Little Rock Ry. 
& HBlectric Co., 174 S.W. 1170, 117 Ark. 
337; Little Rock Ry. & Electric Co. v. 
Sledge, 158 S.W. 1096, 108 Ark. 95, 
Ann.Cas.1915B 682; Little Rock Trac- 
tion, ete., Co., v. Morrison, 62 S.W. 
1045, 69 Ark. 289. 


Cal.—oO’Connor v. United Railroads 
oe San Francisco, 141 P. 809, 168 Cal. 


Ga.—Georgia Ry. & Power Co. v. 
Simms, 126 S.E. 850, 33 Ga.App. 5385. 
Collins v. Augusta-Aiken Ry. & Elec- 
tric Corporation, 78 S.E. 944, 13 Ga. 
App. 124. 


Ill.—Swanson v. Chicago City Ry. 
Co., 90 N.E. 210, 242 Ill. 388; North 
Chicago St. R. Co. v. Smadraff, 59 N. 
KB. 527, 189 Ill. 155 [aff 89 11.App. 
411]; Wolfstein v. Illinois Power & 
Light Corporation, 254 Ill.App. 362; 
Chmielewiecz v. Chicago _ Heights 
Terminal Transfer R. Co., 167 I1]l.App. 
383; Chicago City R. Co. v. Rohe, 118 
Ill.App. 322; Joliet R. Co. v. Barty, 
96 Ill.App. 351. 


Ind.—Indianapolis St. Ry. Co. v. 
Darnell, 68 N.E. 609, 32 Ind.App. 687. 


Jowa.—Borg v. Des Moines City Ry. 
Co., 181 N.W. 10, 190 Iowa 909. 


Kan.—Edgerton v. O'Neill, 
206, 4 Kan.App. 73. 


Ky.—Ohio Valley Electric Ry. Co. 
v. Payne, 3 S.W.(2d) 223, 223 Ky. 
197: South Covington, etc., R. Co. v. 
McHugh, 77 S.W. 202, 25 Ky.L. 1112. 


Mass.—Welch v. Boston EHlevated 
Ry. Co., 115 N.E. 245, 226 Mass. 87; 
George G. Fox Co. v. Boston & N. St. 


46 P. 


Ry. Co., 104 N.H. 356, 217 Mass. 140. 


Mich.—Bewernitz v. Detroit, J. & 
.C. Ry., 161 N.W. 976, 195 Mich. 528, 
L.R.A.1917E 767; Hibbler v. Detroit 
United Ry., 137 N.W. 719, 172 Mich. 
368. 


Mo.—McKenzie v. United Rys. Co. 
of St. Louis, 115 S.W. 18, 216 Mo. 1; 
Riska v. Union Depot R. Co., 79 S.W. 
445, 180 Mo. 168; Klockenbrink vy. St. 
Louis, etc., R. Co., 72 S.W. 900, 172 
Mo. 678; Sterr v. Wells, (App.) 278 
S.Ww. 1092. 

Neb.—Mercer v. Omaha & C. B. St. 
Ry. Co., 188 N.W. 296, 108 Neb. 5382. 

N.Y.—Hinz v. Bighth Ave. R. Co., 
152 N.E. 475, 243 N.Y. 90; Manzella v. 
Rochester R. Co., 98 N.Y.S. 457, 105 


|high and a 


App.Div. 12. 


N.C.—Norman v. Charlotte Electric 
Ry. Co., 88-S.E. 835, 167 N.C. 5338, Ann. 
Cas.1916E 508. 


N.D.—Acton v. Fargo & M. St. Ry. 
Co., 129 N.W. 225, 20 N.D. 434. 


Pa.—McFarland vy. Consolidated 
Traction Co., 54 A. 308, 204 Pa. 423; 
Struse v. Philadelphia Rapid Transit 
Co., 87 Pa.Super. 46; Fleck v. Al- 
toona & Logan Valley Electric Ry. 
Co., 62 Pa.Super. 500; Dyer vy. Phila- 
delphia -Rapid Transit Co., 58 Pa. 
Super. 634. 


Tex.—E1 Paso Electric Ry. Co. v. 
Terrazas, (Civ.App.) 208 S.W. 387. 


Utah.—Kakunis v. Ogden Rapid 
Transit Co., 221 P. 853, 63 Utah 4. 


Wash.—Baldie v. Tacoma Ry. & 
Power Co., 100 P. 162, 52 Wash, 75.. 


[a] Space between tracks.— Where 
two street cars are at a terminus of 
the line, in a street, standing tandem 
with a space between them, one who 
goes between them does not thereby 
become either a trespasser or volun- 
teer, and if he, without authority, aft- 
er placing himself between the cars, 
intermeddles with the mechanism of 
one of them by adjusting the trolley 
for the return trip, he does not by so 
intermeddling, or by going between 
them, deprive himself of the status of 
one lawfully there, and, if he thereby 
becomes a volunteer, he is a volunteer 
only as to the act of adjusting the 
trolley. Georgia Ry. & Power Co. v. 
Simms, 126 S.E. 850, 33 Ga.App. 535. 


[b] Curbstone between tracks and 
traveled portion of street.—Where a 
street railway company operated its 
line along a highway, subject to the 
public easement, plaintiff’s driver, 
whose team ran away onto the track, 
where the wagon was subsequently 
struck by a following car, was not a 
trespasser although the tracks were 
located on the westerly portion of the 
highway and between it and the part 
of the street devoted to general travel 
was a curbstone eight or ten inches 
line of trolley poles. 
George G. Fox Co. v. Boston & N. St. 
Ry. Co., 104 N.E. 356, 217 Mass. 140. 


[ec] Unpaved part of street.—The 
part of a public street oceupied by 
street car tracks remains a part of 
the street, although not paved, and 
one entering thereon is not a _ tres- 
passer. Kakunis v. Ogden Rapid 
Transit Co., 221 P. 853, 63 Utah 4. 


[d] Rescuer of person on track.— 
One who goes in front of a fast com- 
ing car upon the track in case of an 
emergency to rescue another person 
is not a_ trespasser. Manzella v. 
Rochester R. Co., 98 N.Y.S. 457, 105 
App.Div. 12. 


[e] One thrown onto tracks in 
front of a street car by an automo- 
bile was not a trespasser since he 
was on the streets of the city. Ohio 
Valley Electric Ry. Co. v. Payne, 3 
Sow. (2d) 228,223 Ky. 197. 


23. Norman v. Charlotte Electric 
Ry. Co., 83 S.B. 835, 167 N.C. 533, Ann, 
Cas.1916E 508; Fleck v. Altoona & 
Logan Valley Electric Ry. Co., 62 Pa. 
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and unnecessarily obstructs the company in using the 
tracks;°° but an unregistered automobile unlawfully 
upon the highway has been held a trespasser,?° as 
has also-a man voluntarily intoxicated and uncon- 
scious, who lies down on the street car track.?1 
Where the tracks are laid upon a private right of 
way*? or upon a space in the public way expressly 
reserved for the exclusive use of the street railway 
company,®* or if they are raised above the surface 


Super, 500; Dyer v._ Philadelphia 
Rapid Transit Co., 58 Pa.Super. 634. 


29. Struse v. Philadelphia Rapid 
Transit Co., 87 Pa.Super. 46. 


30. Love v. Worcester Consol. St. 
Ry. Co., 99 N.E. 960, 213 Mass.-137; 
Dudley v. Northampton St. Ry. Co., 
89 N.E. 25, 202 Mass. 443; Bortner v. 
York Rys. Co., 22 Pa.Dist. 84. 


Status of unregistered motor vehi- 
bid eeuerey see Motor Vehicles §§ 


31. Dickson v. Chattanooga Ry. & 
Light Co.,-150 C.C.A. 366, 237 BK. 352, 
L.R.A.1917C 464; Scates v. “Rapid 
tans Ry. Co., (Tex.Civ.App.) 171 8S. 


[a] Reason for rule.—‘‘The right 
to be upon a public street does not 
carry with it a license or privilege 
to use the street for purposes other 
than those fairly incidental to travel. 
The boundaries of the right are the 
limits of the privilege. One who ex- 
ceeds the limits of, or abuses or mis- 
uses, his rightful privilege, and, in 
so doing, infringes or encroaches 
upon the property and property rights 
of another, is, to the extent of such 
infringement or encroachment, as 
much a trespasser as he would be if 
he were doing the same thing with- 
out license of any kind or character. 
A street railway company owns its 
tracks, though located in a street, 
and is entitled to operate its cars 
thereon without unlawful or wrong- 
ful obstruction, and without inter- 
ference, except as necessarily results 
and follows from the rightful and 
legitimate use of that portion of. the 
street by the public. Upon plainest 
principles, the placing of an obstruc- 
tion of any kind, whether a rock, 
a log of wood, or a human being, on a 
street railway track, violates the 
property rights of the owner thereof 
and is an act of trespass.” Dickson 
v. Chattanooga Ry. & Light Co., 150 
CiCrAS 9366," 2377 BY -352,* ta ReALTOL Te 
464. 


32. Snyder v. Mobile Light & Ry. 
Co., 107 So. 451, 214 Ala. 310; Taylor 
v. Philadelphia Rapid Transit Co., 91 
A, 631, 245 Pa. 189. Davila v. San 
Juan Light & Transit Co., 1 Porte 
RicoFed. 87; Vidal v. Porto Rico Ry., 
Light & Power Co.,.32 PortoRico 707; 
Bondy v. Sandwich, etce., R. Co., 24 
Ont.L. 409, 2 Ont.W.N. 1476, 19 Ont. 
W.R. 860. 


[a], Parkway.—A person driving 
on street car tracks on a parkway is 
a trespasser. Snyder v. Mobile Light 
& Ry. Co., 107 So. 451, 214 Ala. 310. 


[b] Horse on street railroad com- 
pany’s private right of way is a tres- 
passer. Bondy v. Sandwich, etc., R. 
Co., 24 Ont.L. 409, 2 Ont.W.N. 1476, 
19 Ont.W.R. 860. 


33. La Belle v. Boston Elevated 
Ry. Co., 164 N.E. 478, 265 Mass. 482; 
Treen v. Boston Flevated Ry. Co., 149 
N.E. 625, 253 Mass, 605; Crowell wv. 
Boston Elevated Ry. Co., 125 N.E. 607, 
234 Mass. 3938. See Fernald v. Boston 
Elevated Ry. Co., 156 N.E. 692, 266 
Mass. 78 (person on such reserved 
space is at most a bare licensee). 
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of the street?* or elevated upon a trestle,?° a person 
or animal upon them is a trespasser®® notwithstand- 
ing the defective condition of the roadway beside 
the tracks?’ or former use.*® A street car conduc- 
tor standing on the company’s tracks not using the 
‘street as a traveler and not having the rights of an 
employee thereon is a trespasser.®° 


Playing in streets. Children have no right as a 
matter of law to play in that part of a street where 
street cars are passing.*° 


[§ 277] bb. Persons on Cars. Where a person in 
danger of being run over by a wagon leaps to the 
rear platform of a street car without intending to 
become a passenger, he is technically a trespasser,** 
as is a newsboy boarding a car to sell papers with- 
out intending to pay the fare? So a boy who, 
without the intention of paying fare but with the 
purpose of stealing a ride, boards a street car, and 
secretes himself from observation so as to avoid de- 
tection, is a mere trespasser**® unless his presence 
on the ear be actually known and assented to, ei- 
ther directly or by implication, by the driver or 


[a] Rule applied.—(1) Under St. 
(1894) c¢ 324, authorizing the reserva- 
tion of spaces in public ways for the| . 40. 
use of street railways, a grant by the = 
city of Boston to a street railway of 
space in the middle of a street, 41. 
coupled with layout of the street, 
conferred an exclusive right to main-| 539. 


STREET RAILROADS 


GEGeE St. Ry., 118 A. 386, 80 N.H. 


Camardo v. New York State 
Rys.; 159. N.E. $79, 247 Nov. 111. 


McCann v. Sixth Ave. R. Co., 
23 N.E. 164, 117 N.Y. 505, 15 Am.S.R. 


iS ae VV ae ae. eee 
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ecnduetor,‘* but assent to the boy’s riding upon 
the car free will not arise by implication from the 
mere fact that the driver discovered him, and made 
no demand for fare, when the driver is neither re- 
quired nor authorized.,to collect fares.4° The fail- 
ure of a conductor to collect fare from a person up- 
on the platform does not make such person a tres- 
passer, so as to preclude an action for his injuries. 
resulting from his being thrown under the ear wheels 
while stepping from the car.** Where a street car 
is stopped so as to obstruct the passage of a traveler 
on foot desiring to cross the street, it is not a tres- 
pass or wrongful act on his part to step upon and 
pass over the platform of the car in order to avoid 
the obstruction.** : 


[§ 278] (b) General Rules as to Trespassers—aa. 
On Cars. As a general rule a street railroad com- 
pany is under no duty to exercise active vigilance 
to look out for and prevent injury to trespassers 
on its ears,*® but is bound only to abstain from 
wantonly, recklessly, or willfully injuring a tres- 
passer, whose presence is known,*® or to exercise 
reasonable care to avoid injuring him after discover- 


R., etc., Co., 22 So. 546, 116 Ala. 294, 
67 Am.S.R. 116, 38 L.R.A. 458. 


Del.—Goldstein v. People’s R. Co.,. 
60 A. 975, 21 Del. 306. 


Ill.—Rasimas v. Chicago Rys. Co., 
223 Ill.App. 288. 


Iowa.—Bruhn v. Ft. Dodge St. Ry. 


tain tracks in the center of the street, 
and to operate cars in the portion 
designated in the city’s plan and the 
layout which followed it, as a special 
or reserved space set apart from the 
rest of the street open to the general 
public, and a traveler thereon is a 
trespasser. La Belle v. Boston Ele- 
vated Ry. Co., 164 N.E. 478, 265 Mass. 
482; Treen v. Boston Elevated Ry. 
Co., 149 N.E. 625, 253 Mass. 605; 
Crowell v. Boston Elevated Ry. Co., 
125 N.E. 607, 234 Mass. 398.. (2) The 
fact that a pedestrian struck by a 
car while crossing such a reservation 
intended to take another car does not 
affect his rights. La Belle v. Boston 
Hlevated Ry. Co., supra. 


34. Birmingham R., etc., Co. v. 
Jones, 45 So. 177, 153 Ala. 157. 


[a] Child sixteen months old sit- 
ting or lying on the end of the ties of 
a street railroad is a trespasser, al- 
though the roadbed is in the street, 
if the ties are laid on the surface of 
the street and the rails attached 
thereto, thus raising the track above 
the surface. Birmingham R., etc., Co. 
v. Jones, 45 So. 177, 153 Ala. 157. 


35. Benton v. City of Montgomery, 
75 So. 473, 200 Ala, 97. 


36. See cases supra notes 32-35. 


37. Snyder v. Mobile Light & Ry. 
Co., 167 So. 451, 214 Ala. 310. 


$8. Snyder v. Mobile Light & Ry. 
Co., Supra. " 


39. Manning v. Manchester St. 
Ry., 118 A. 386, 80 N.H. 404. 


[a] Illustration.—A street car 
condvetor, who while in uniform and 
while his own car was standing on a 
turnout, stood on the main track, 
signaling another car to stop, as he 
had authority as conductor to do, was 
not using the street as a traveler, and 
where, because of his wrongful ex- 
ercise of his authority he did not have 
the rights of an employee, he was 
only a trespasser. Manning v. Man- 


42. Lebov v. Consolidated Ry. Co., 
89 N.E. 546, 203 Mass. 380, 26 L.R.A. 
N.S. 265; Baber v. Broadway, etc., 
RR: -Oor8 30 UNaY Se! sda OA IMIS eAy LOO: 
Amato v. Sixth Ave. R. Co., 29 N.Y.S. 
51, 9 Mise. 4. 


43. Wynn v. City & Suburban Ry. 
Co., 17 S.E. 649, 91 Ga. 344; Moneban 
v. South Covington, ete., R. Co., 78 S. 
We, AL OG SMe Ky ETL 25, Wyo LOZ Oe 
Shelby v. Boston Elevated Ry. Co., 98 
NH), 2 Ll Mass; 56. 


_[a] Child, although non sui juris, 
riding on the step of the rear ‘plat- 
form of a street car, on the side which 
is not in use, and across which is a 
closed gate, is a trespasser to whom 
the street railroad company and those 
in charge of the car owe no duty of 
discovering his peril. Monehan_ v. 
South Covington, etc., R. Co., 78 S.W. 
L106 DU ky AIL. 2b Vkcver ae Sale 
See Pitcher v. People’s St. R. Co., 
26 A. 559, 154 Pa. 560 (boy not pas- 
senger). But see Levin v. Second 
Ave. Traction Co., 45. A. 184, 194 Pa. 
156 (holding the youth of a five-year 
old boy exempted him from the charge 
of being a trespasser). 


44, Wynn v. City & Suburban Ry. 
Co., 17 S.E. 649, 91 Ga. 344. 


45. Wynn vy. City & Suburban Ry. 
Co., supra. 


46. Brennan v. Fair Haven, ete., R. 
Co., 45 Conn. 284, 29 Am.R. 679. 


47. Shea v. Sixth Ave. R. Co., 62 
ash 180, 20 Am.R. 480 [aff 5 Daly 


[a] Rules of company.—The fact 
that street railroad companies have 
rules and regulations forbidding per- 
sons from being on the platforms of 
their cars does not interfere with the 
right of a traveler on a street to 
pass over the platform of a car which 
obstructs his passage. Shea v. Sixth 
Ave. R. Co., 62 N.Y. 180, 20 Am.R. 480 
[aff 5 Daly 221]. 


48. Ala.—Jefferson v. Birmingham 


Co., 192 N.W. 296, 195 Iowa 454. 


Ky.—Monehan v. South Covington,. 
ete St. Re Co. A08 sSowiss ALO 6501 Tike 
771,.25 Ky.L..1920; Taylor v. South 
Covington, ete., St. R. Co., 26 S.-W. 
275, 14 Ky.L. 355. 


Mich.—Kaumeier vy. City Electric 
R. Co., 74 N.W. 481, 116 Mich. 306, 72 
Am.S.R. 525, 40 L.R.A. 385. 


Mo.—Trigg v. Water, etc., Tran- 
sit Co., 114 S.W. 972, 215 Mo. 521, 20: 
L.R.A.N.S. 987. 


[a] Trespassing children.—(1) A 
street railroad company is not bound 
so to guard its cars as to prevent 
trespassing children from getting on 
and off the cars while being operated, 
or from falling or being thrown from 
such cars. Jefferson v. Birmingham 
R., ete., Co., 22 So. 546, 116 Ala. 294, 
67 Am.S.R. 116, 38 L.R.A. 458; Gold- 
stein” v. People’s “Rs Co): 60) Alo O75, 
21 Del. 306; Kaumeier v. City Electric 
R. Co., 74 NW. 481, 116 Mich. 306, 72 
Am-S.R:. 1525). 940: . da ReAj » S85: (2) 
Where a five year old boy took a seat 
on the fender of a street car and was 
killed when the car was started, the 
measure of the motorman’s duty in 
discovering the child’s peril was the 
same as it would have been if the in- 
jured person had been a willful and 
responsible trespasser. Bruhn vy. Ft. 
Dodge St. Ry. Co., 192 N.W. 296, 195. 
Towa 454. 


49. Rasimas v. Chicago Rys: Co.,. 
223 Ill.App. 288; Hagestrom v. West 
Chicago St. R. Co., 78 Tll.App. 574; 
Shelly v. Boston Elevated Ry. Co., 98 
N.E. 575, 211 Mass. 516; Lebov v. 
Consolidated Ry. Co., 89 N.E. 546, 203 
Mass. 380, 26 L.R.A.N.S. 265; Massel} 
v. Boston Hlevated Ry. Co., 78 N.B. 
108, 191 Mass. 491; Albert v. Boston 
El. R. Co., 70 N.E. 52, 185 Mass. 210; 
Mathews v. Metropolitan St. Ry. Co. 
137 S.W. 1003, 156 Mo.App. 715; Fein. 
gold_v. Philadelphia Traction Co., T 
Pa.Dist. 445, 21 Pa.Co. 183. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ing his peril;°° and the company therefore is not 
lable for injuries caused to a trespasser on a car 
whose presence or peril is not known,*! or whose 
injuries are caused without any negligence on the 
part of the operatives of the car,®? or whose injuries 
are not the proximate result of such employee’s neg- 
hgent act.°* Where the trespasser is a child due 
regard should be paid, after he is discovered, to the 
known indiscretion of childhood, and the inability 
of children to exercise proper precaution for their 
own safety,°* and it is negligence to permit a child 
to ride upon the car and alight therefrom when in 
motion without endeavoring to restrain him,®® or 
to allow him to eling to and ride on the coupling bar 
of a car moving backwards on a switeh while the 
motorman is operating the car from the opposite 
end and the conductor has alighted,®* or to allow 
him to ride on the steps of the platform, when his 
‘presence in a situation thus exposed to danger is 
actually known or the circumstances are such as 
will make a failure to note his peril palpable neg- 
lect of duty on the part of those having the control 
of the car.°* In removing or ejecting a trespasser 
from a car the company’s employees may lawfully 
use only such force as is reasonably necessary to 


50. Brennan v. Fair Haven, etce., [a] 
R. Co., 45 Conn. 284, 29 Am.R. 679; 
Goldstein v. People’s R. Co., 60 A. 


O75: 21 Del. 3065 Wynn “ve City. ete:, 56. 


STREET RAILROADS 


Thirteen-year-old boy.—Pueb- 
lo Electric St. R. Co. v. Sherman, 53 
P. 322, 25 Colo, 114, 71 Am.S.R. 116. 


Bellamy v. Kansas City Rys. 
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accomplish that object,>*® and if they use more force 
than is necessary in removing the trespasser or eject 
him in a careless and reckless manner whereby he 
is injured the company is liable therefor.*® Thus a 
street railroad company is liable for injuries caused 
to a trespasser, particularly a child, by forcibly eject- 
ing him from a ear while it is in motion,®® or by so 
frightening him by gestures or otherwise as to cause 
him to jump or fall from a car.*t An employee is 
justified, however, in catching hold of, and lectur- 
ing, a trespassing boy,®? and if he, on being turned 
loose, runs blindly into an approaching car and is 
injured, neither the employee nor the company is 
liable therefor.®? So, where an order to get off while 
the car is moving’ is not given in such a manner as 
to intimidate a trespassing boy, and he jumps off 
because he knows he has no right on the ear, or be- 
cause he had been told to get off before the car start- 
ed, and is thereby injured, the company is noi li- 
able.®# 


[§ 279] bb. On Tracks. As'a general rule a street 
railroad company is under no duty to keep a lookout 
for trespassers on its track or private right of way 
at points where it has a right to assume that the 
track is clear,°> and this rule applies as well to 


v. Hestonville, etc., R. Co., 4 A. 485, 
112 Pa, 551; Hestonville, M. & F. P. 
R. Co. v. Biddle, 16 A. 488, 1 Mon. - 
553. 


R. Co., 17 S.H. 649, 91 Ga. 344, “Rich- 
mond Pass., etce., Co. v. Racks, 44 S.E. 
709, 101 Va. 487. 


{a] Ordinary care.—That a child 
on a street car is a trespasser does 
not preclude a recovery for his in- 
juries, if the operatives of the car 
know of his presence and do, not ex- 
-ercise ordinary care to avoid injury 
to him. Brennan v. Fair Haven, eic., 
Rm. Co., 45° Conn. 284,729 "Am: R. 679; 
‘Goldstein v. People’s R. Co, 60 A. 
975, 21 Del. 306. 


51. Del.—Goldstein v. People’s R. 
Co., supra. 


Ill.— West Chicago St. 
Binder, 51 Ill.App. 420. 


Iowa.—Bruhn v. Ft. Dodge St. Ry. 


Re Coley. 


-Co., 192 N.W. 296, 195 Iowa 454. 


Pa.—Wrasse v. Citizens’ Traction 
‘Co., 23 A. 345, 146 Pa. 417; ,Heston- 
ville Pass. R. Co. ,v. Connell, 88 Pa. 
520) 82 Am.R. 472; Clutzbeher’ v. 
Wnion Pass. BR: 'Co,,-1-A-7597,. 1 Pa.€as. 
240. 


R.I.—Bishop v. Union R. Co., 14 R.I. 
314, 51 Am.R. 386. 


[a] Child trespasser.—Where a 
five year old child attached himself 
to the fender of a street car, and was 
killed when the car was started, a 
judgment of dismissal was proper, 
where the motorman did not see the 
peril of the child nor failed to sound 
his gong, the child not being visible 
from the motorman’s position in the 
ear. Bruhn v. Ft. Dodge St. Ry. Co., 
192 N.W. 296, 195 Iowa 454. 


52. Taylor v. South Covington, 


-eta, St. R. Co., 20 S.W. 275, 14 Ky.L. 
“855; Chave v. New York, etc., R. Co., 


1 NrY.S. 264. 


58. Marks v. Rochester R. Co., 58 
N.Y.S. 210, 41 App.Div. 66. 


54. Pueblo Electric St. R. Co. v. 
Sherman, 53 P. 322, 25 Colo. 114, 71 
Am.S.R. 116; Wynn v. City, ete, R. 
Co.. 17 S.H. 649, 91 Ga. 344. 


&5. Pueblo Electric St. R. Co. v. 
Sherman; 53° P> 322, 25. Colo. 114, 71 
Am,S.R. 116. 


Co., 196 P. 1104, 108 Kan. 708. 


57. Brennan v. Fair Haven, etc., R. 
Co., 45 Conn. 284, 29 Am.R. 679; Wynn 
Ve City, ete. RCo: tT She 649.091) 
Ga. 344; Levin v. Second Ave. Trac- 
tion Co., 50 A. 255, 201 Pa. 58; Levin 
v. Second Ave. Traction Co,, 45 A. 
134, 194 Pa. 156. 


[a] Rule applied.—On discovering 
a boy on the step of the platform, the 
motorman should stop and take him 
inside or put him off. Levin v. Second 
oe Traction Co., 45 A. 134, 194 Pa. 


58. Nussbaum y. Louisville R. Co., 
57 S.W, 249, 22 Ky.L. 271. 


59. Hagerstrom v. West Chicago 
St. R. Co., 67 Il. App. 63; North Chi- 
cago City R. Co. v. Gastka, 27 Ill. App. 
518 [aff 21 N.E. 522, 128 Ill. 613, 4 L.R. 
A, 481]; Jackson v. St. Louis, etc., R. 
Co., 28 So. 241, 52 La.Ann. 1706; Ba- 
ber v. Broadway, etc., R. Co., 30 N.Y.S. 
931, 10 Mise. 109; Amato -v. Sixth 
Avert R4Coi-294N. Y.S.2515:9 Mise. 45 
Thomas v. Southern Pennsylvania 
Traction Co., 112 A. 918, 270 Pa. 146. 


[a] Bule applied.— Where, in 
ejecting a trespasser, the company’s 
employees carelessly force him into 
a position in which he is injured by 
a car on another:track, the company is 
liable. North Chicago City R. Co. v. 
Gastka, 27 Tll.App. 518 [aff 21 N.H. 
522,128 Ill. 613, 4 LRA. 4871]. 


60. Thomas v. Southern Pennsyl- 
vania Traction Co., 112 A. 918, 270 Pa: 
146; Barre v. Reading City Pass, R. 
Go., 26. Ay 99, 155. Pa. 170. 


61. Del. Goldstein v. People’s R. 
Co, 60, A.-:975, 21 Del. 306. 


Mass.—Lovett v. Salem, etc., R. Co., 
9 Allen 557. 


N.Y.—Ansteth v. Buffalo R. Co., 39 
N.E. 708, 145 N.Y. 210, 45 Am.S.R.’ 607; 
McCann v. Sixth Ave. R. Co., 23 N.E. 
164, 117 N.Y. 505, 15 Am.S.R. 539. 


Pa.—Thomas v. Southern Pennsyl- 
vania Traction Co., 112 A. 918, 270 
Pa. 146; Levin v. Second Ave. Trac- 
tion Co., 45 A. 134, 194 Pa. 156; Biddle 


Va.—Richmond Traction Co, v. Wil- 
kinson, 43 S.E. 622, 101 Va. 394. 


[a] Fast moving car.—A boy ten 
years old who wrongfully gets upon 
the platform of a horse car and is 
not immediately expelled may main- 
tain an action against the company 
to recover for injuries sustained by 
him by reason of leaving the car in 
obedience to an order of the driver,. 
when it is moving at such a rate that 
the attempt to get off is dangerous, 
if he exercises reasonable care. 
Lovett v. Salem, etc., R. Co., 9 Allen 
(Mass.) 557. 


{b] Injury from passing automo- 
bile or car.—(1) Where a street car 
conductor, while the car was moving, 
kicked the gate, frightening a boy 
stealing a ride so that he jumped off 
into the street where he was killed by 
an automobile jitney going in the op- 
posite direction, the, street car com- 
pany was liable, the conductor’s act, 
rather than the contact with the jit- 
ney, being the proximate cause of 
the accident, though the jitney driver 
was at fault. Thomas v. Southern 
Pennsylvania Traction Co., 112 A. 918, 
270 Pa. 146. (2) Where a person, to 
get out of the way of a passing truck, 
jumps on the rear platform of a car 
standing at the crossing, and as he 
does so the conductor kicks at him, to 
avoid which he leaps from the plat- 
form, without looking to see whether 
a car is approaching, and lands in 
front of another car moving at a 
rapid and unusual rate of speed, and 
is struck by that car and injured, in 
an action by such person against the 
railroad company for negligence, the 
company is liable for the act of the 
conductor. McCann y. Sixth Ave. R. 
Co., 23 N.E. 164, 117 N.Y. 505, 15 Am. 
S.R. 539. 


€2. Palmisano v. New Orleans City 
R. Co., 32 So. 364, 108 La. 243, 92 Am. 
S.R. 381, 58 L.R.A. 405. 

63. Palmisano v. 
City R. Co., supra. 

64 Richmond Traction Co. vy. 
Wilkinson, 43 S.E. 622, 101 Va. 394. 

65. U.S.—Dickson y. Chattanooga 


New Orleans 
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children as adults;** but it is bound only to abstain | 
from wantonly and willfully injuring such a tres- 
passer’? and to use all proper precautions to avoid 
injuring him after discovering his peril, as by sound- 
ing the gong or whistle and taking proper precau- 
tions to stop the car when necessary.** So there 1s 
no legal duty to extricate a trespasser placed in a 
position of imminent peril under the safety guard 
of a car solely through his own negligence.®°* Where, 
however, from the locality and circumstances known 
to the company there is reason to apprehend that 
the tracks will not be clear from persons or vehi- 


Ry. & Light Co., 150 C.C.A. 366, 237 
F. 352, L.R.A.1917C 464. 


Ala.—Snyder v. Mobile Light & Ry. 
Co., 107 So. 451, 214 Ala. 310; Benton 
v. City of Montgomery, 75 So. 478, 200 
Ala. 97. 


Conn.—Goudreau v. Connecticut 
Co., 80 A. 281, 84 Conn. 406. 


Mich.—Wade v. Detroit, ete., R. Co., 
115 N.W. 713, 151 Mich. 684. 


Mo.—Levelsmeier v. St. Louis, etc., 
R. Co., 90 S.W. 104, 114 Mo.App. 412. 


‘N.H.—Manning v.. Manchester St. 
Ry., 118 A. 386, 80 N.H. 404. 


N.J.—Camden, ete., R. Co. v. Young, 
37 A. 1013, 60 N.J.Law 193. 


Pa.—Bortner vy. York Rys, Co., 22 
Pa.Dist. 84. 


Porto Rico.—Davila v. San Juan 
Light & Transit Co., 1 Porto Rico Fed. 
87; Vidal v. Porto Rico Ry. Light & 
Power Co., 32 Porto Rico 707. 


Ont.—Bondy v. Sandwich W. & A. 
R. Co., 24 Ont.L.R. 409, 413, 19 Ont.W. 
ee 860, 2 Ont.W.N. 1476 [quoting 

ye]. 


[a] Thus: (1) A motorman op- 
erating a car on a right of way in- 
_ closed by fences is under no duty to 
keep a lookout for trespassers (Wade 
v. Detroit, ete., R. Co., 115.N.W. 713, 
151 Mich. 684), (2) and there is no 
duty to be on the lookout for pedes- 
trians on the track while crossing a 
trestle on the private right of way of 
the company in the nighttime (Cam- 
gen,-etc., Ri Ca: v. Y oung;-37 JAt. TOL) 
60 N.J.Law 193). (3) So there is 
no reason to anticipate, and the com- 
pany is not at fault for failing to dis- 
cover, the presence of a traveler or 
trespasser on the track opposite a 
car on a turnput blocking passage 
across the tracks at that point, and 
which was not then at a stopping 
place for passengers, and where the 
ears only received passengers on the 
opposite side of the car from such 
track. Manning v. Manchester St. 
Ry., 118 A. 386, 80 N.H, 404. 


: 66. Birmingham .R., etc., Co. v. 
Jones, 45 So. 177, 153 Ala. 157. 
67. Ala.—Bessierre v. Alabama 


City G. & A. Ry. Co.,-60 So. 82, 179 
Ala. 317. 


Mass.—La Belle v. Boston Hlevat- 
ed Rys/Co., 
482° Treen v. Boston Hlevated Ry. 
Co., 149 N.E. 625, 253 Mass. 605; 
Crowell v. Boston Elevated Ry. Co., 
125 N.E. 607, 284 Mass. 393: Love v. 
Worcester Consol. St. Ry. Co., 99 N, 
EH. 960, 213 Mass. 137; Dudley v. 
Northampton St. Ry. Co., 89 N.E. 25, 
202 Mass. 443. 


N.J.—Sutton v. West Jersey & S. 
RCO) Uo Aree 00, 1 oiNed plaanwe lt. 


N.Y.—Hooper v.-Staten Island Mid- 
pau R. Co., 66 N.Y.S, 308, 82 Misc. 


164 _N.H. 478, 265 Mass. | 
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Pa.—Taylor y. Philadelphia Rapid 
Transit Co., 91 A. 631, 245 Pa. 189. 


[a]  Bule applied (1) as to unreg- 
istered automobile unlawfully upon 
the highway. Love v. Worcester 
Consol. St. Ry. Co., 99 N.E. 960, 213 
Mass. 137; Dudley v. Northampton 
St. Ry. Co., 89 N.E. 25, 202 Mass. 
443, (2) Where a stage upon which 
plaintiff was a passenger was struck 
while upon a private road upon which 
defendant company’s tracks were laid. 
Hooper v. Staten Island Midland R. 
Co., 66 N.Y.S. 308, 32 Misc. 721. 


[b] Unprotected third rail.— 
Where decedent was killed by con- 
tact with the unprotected third rail 
which furnished the electric power 
for the operation of defendant’s street 
cars, while he was crossing its right 
of way from a meadow, defendant was 
not liable for his death, since it was 
under no obligation to him except not 
willfully to injure him, nor would it 
be liable, under the cireumstances, 
under the rule making a landowner 
liable for injuries caused by an un- 
guarded excavation upon his land so 
near to a public highway as to en- 
danger travelers. Sutton v. West Jer- 
Peed & S. R. Co., 73 A. 256, 78 N.J.Law 


68. U.S.—Dickson v. Chattanooga 
Ry. Lisht, Cop ast y3b2): Wb0sE.C: 
A. 366, L.R.A.1917C 464. 


Ala.—Snyder v. Mobile Light & Ry. 
Co., 107 So. 451, 214 Ala. 310; Benton 
v. City of Montgomery, 75 So. 473, 200 
Ala. 97; Bessierre v. Alabama City G. 
& A. Ry.-Co., 60 So. 82, 179 Ala. 317; 
Birmingham R., ete., Co. v. Jones, 45 
So. 177, 153 Ala. 157. 


Ky.—Floyd v. Paducah R., etc., Co., 
73 S.W. 1122, 24 Ky.L. 2364. 


Mich.—Wade v. Detroit, ete., R. Co., 
115 N.W. 713,.151 Mich. 684. 


N.H.—Carney v. Concord St. R. Co., 
57 A. 218, 72 N.H. 364. 


Porto Rico.—Davila vy. San Juan 
view & Transit Co., 1 Porto Rico Fed. 
76. 


Ont.—Bondy v. Sandwich, ete., R. 
Co., 24 Ont.L, 409, 418, 19 Ont.W.R. 
860, 2 Ont.W.N. 1476 [quot Cyc]. 


[a] Ordinary care.——The eompany 
is bound to exercise ordinary eare to 
prevent injuring a trespasser after 
discovering his presence. Floyd v. 
Paducah R., etc., Co., 73 S.W. 1122, 24 
Ky.L. 2364; Carney vy. Concord St. 
R... Cos, 5% A, 218,202. NH, 864. 


69. Turbeville v. Mobile Light & R. 
Co., 127 So. 519, 221 Ala, 91. 


70. Birmingham R., etc, Co. v. 
Jones, 45 So, 177, 158 Ala. 157; Man- 


ning v. Manchester St. Ry., 118 A. 
386, 80 N.H. 404, 
71. Birmingham R., ete., Co. y. 


Jones, 45 So. 177, 158 Ala. 157, 
[a] Statement of rule.—Where a 


Lf 
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eles,?° as where the tracks are so placed in a street 
as to become a part and parcel of the street,’* it 
is the duty of the driver or motorman to keep @ 
lookout for children and others on the street, and 
to use all reasonable precautions upon the first ap- 
pearance of danger to avoid injury.”” 


[§ 280] ec. On Vehicle Colliding with Car. The 
fact that a person is trespassing on a vehicle col- 
liding with a street car does not relieve a street 
railroad company of the duty of exercising reasona- 
ble care as to him.** 


railroad is built in a street in such a 
way as to become a part of it, that 
is, when the ties are embedded below 
the surface and tHe rails are flush 
with the surface, it becomes a part of 
the street and the public have the 
same right to use it as any other 
part of the street, but must observe 
eare in looking out for approaching 
cars, with the consequent duty on the 
part of the servants of the company 
to keep a lookout for persons or vehi- 
eles; but where the ties are laid 
above the surface of the street and 
the rails placed thereon, thus raising 
them above the surface, such road- 
bed does not constitute a part of the 
street, and the public have no more 
right to the use of it than if it was 
not a street or road at all, and no 
duty rests on the operatives to keep 
a lookout for persons on it. Birming- 
ham R., ete., Co..v. Jones, 45 So. 177, 
153 Ada, 157, . 


Reciprocal rights and duties see in- 
fra §§ 297-300. 


72. Citizens’ St. R. Co. v. Dan, 52 
S.W. 177, 102 Tenn. 320; Wilkie v. 
Richmond Traction Co., 54 S.W. 43, 105 
Va. 290. 


[a] -Thus itis the duty of a motor- 
man to keep a vigilant lookout for 
children on the street, and upon the 
first appearance of danger, or prob- 
able collision with a child, to use 
ordinary care .to stop the car in the 
shortest time and space possible. 
Citizens’ St. R. Co. v. Dan, 52 S.W, 177, 
102 Tenn. 320: 


Vigilance of persons in charge of 
cars: 


Generally see infra § 287. 


As to persons on or near tracks see 
infra § 333, 


73. North v. David Donaldson Co., 
226 N.Y.S. 382,131 Mise. 170. 


[a] Reason for rule.—‘The op- 
erators of street cars, using the pub- 
lic thoroughfares, are under a duty 
to exercise reasonable care to all per- 
sons legally on such thoroughfares. 
This boy had a right to be upon the 
thoroughfare, and the fact that he 
was riding on the truck without the 
permission of the owner thereof 
should not relieve the defendant In- 
ternational Railway Company of its 
duty towards those using public 
thoroughfares, which is the duty of 
exercising reasonable care to all 
those using the thoroughfares. . The 
boy, in riding on the truck, was en- 
gaged in common, ordinary activities 
of boys on public highways, and the 
operator of the street car, from his 
experience as such an_ operator, 
should have been aware of the fact 
that people ride on the rear of trucks, 
and could have anticipated that per- 
sons were thus riding, and the op- 
erator of such street car should have 
governed himself accordingly, using 
the care that was commensurate with 


a a 


For later cases, developments and changes in the law see Annotations, same title and section number, 


-§§ 281-285] 


[§ 281] (2) Licensees—(a) Who Are Licensees. 
A perscn on a street for a lawful purpose, and who 
enters on a portion thereof which the city has per- 
mitted the street railway company to use, does not 
thereby become a mere licensee of the company, so 
as to absolve it from the duty of exercising ordi- 
nary care to prevent injury to him.7* <A person 
climbing a trolley pole to repair the city’s fire alarm 
wire attached thereto is a mere licensee of the street 
railway company’® and a city employee inspecting 
track repair work, whose employment does not re- 
quire him to ride on the street railway company’s 
work car, entering the car to eat his lunch at the 
invitation of the company’s foreman, is at most a 
mere licensee.?® 


[§ 282] (b) General Rule as to Licensees. As a 
general rule a street railroad company owes no du- 
ty to a mere licensee on its ear to be actively vigi- 
lant to look out for and avoid injuring him,’* and 
is bound only not to injure him wantonly or inten- 
tionally’® and to exercise ordinary care to avoid in- 
juring him after it discovers his presence and peril.7* 


[§ 283] (3) Invitees—(a) Who Are Invitees—aa. 
In General. In accordance with the rule that an 
invitee on railroad premises is a person whose pres- 
ence there is for the company’s interest or benefit 
as well as for his own,*° prospective passengers of 
a street railroad using steps leading to the car line 
and platform are invitees,*! and so are the em- 


North v, David 
N.Y.S. 382, 384, 


the circumstances.” 
Donaldson Co., 226 
131 Misc. 170. 
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ployees of a lessee of a news stand crossing a sub- 
way platform to buy subway tickets to sell.82 A 
passenger walking through an elevated train to cross 
the track from one station platform to another is 
not an invitee where the company has provided a 
subway passage for the purpose.®* 


[§ 284] bb. Persons Working on or about Tracks: 
or Cars. An applicant for position as conductor 
while being instructed before having received his 
appointment is an invitee of the company,®* and so 
is a consignee of freight invited by the conductor 
of a trolley freight express car to remove his eon- 
signment from it to a wheelbarrow.®® 


[§ 285] (b) General Rules as to Invitees. Where 
a person is upon a car upon the express or implied 
corfisent or invitation of the company or of those 
in charge of the car, within the scope of their em- 
ployment, although not a passenger, it is bound to 
exercise ordinary care and diligence for his safety 
while thereon.*® The duty of exercising ordinary 
care to prevent injury is also due to one who, is up- 
on the company’s tracks and right of way or prem- 
ises upon its express or implied invitation.’* It has 
been held that a street railroad company is liable 
for injuries caused by the neglhgence of a driver, 
motorman, or conductor to a person while riding 
with due care on the platform of a car upon the 
invitation of such an employee without collusion 
with him to defraud the company,®® and that it is 


others using the entrance, the resale Re .Co.,  90- S.A. 104.5 1145, MovApps 
being in fulfillment of the lessor’s ob- | 412. 


74 Mercer v. Omaha & C. B. St. 
Ry. Co., 188 N.W. 296, 108 Neb. 532. 


75. Howard v. Minneapolis & St. 
P. S. R. Co., 214 N.W. 658, 171 Minn. 
395. 


76. Bally v. Pittsburgh Rys. Co., 
116 A. 161, 272 Pa. 178. 


77. Rasimas v. Chicago Rys. Co., 
223 Ill.App. 288; Fleming v. Brook- 
lyn City R. Co., 1 Abb.N.C.(N.Y.) 433 
{aff 74 N.Y. 618]; Bally v. Pittsburgh 
Rys. Co., 116 A. 161, 272 Pa. 178. 


78. Ala.—Birmingham R., etc., Co. 
v. Sawyer, 47 So. 67, 156 Ala. 199, 19 
L.R.A.N.S. 717. 


Ill.—Rasimas v. Chicago Rys. Co., 
223 Ill.App: 288; North Chicago St. 
R. Co. v. Thurston, 43 1ll.App. 587. 


Mass.—La Belle v. Boston Blevated 
Ry. Co., 164 N.B. 478, 265 Mass, 482; 
Fernald v. Boston HBlevated Ry. Co., 
156 N.E. 692, 260 Mass. 78. 


Minn.—Howard v. Minneapolis & 
St. P. S. R. Co.;, 214. N.W. 658, 171 
Minn. $95. 


Pa.—Bally v. Pittsburgh Rys. Co., 
116 A. 161, 272 Pa. 178. 


79. Birmingham R., ete., Co. v. 
Sawyer, 47 So. 67, 156 Ala. 199, 19 
L.R.A.N.S. 717. 


80. See Railroads § 2107. 


81. Letang v. Ottawa Electric Ry., 
(1926] A.C. 725 [rev (1924) Can.8S.C. 
470]. 


g2. Verdini v. Interborough Rapid 
Transit Co., 182 N.Y.S. 754, 192 App. 
Div. 379. 


[a] Thus the lessee of a news 
stand at an entrance of a rapid 
transit company’s subway station and 
his employee, while on the station 
platferm buying subway tickets in 
bulk to be resold to customers and 


ligations to the company, are invitees 
and mot mere licensees. WVerdini v. 
Interborough Rapid Transit Co., 182 
N.Y.S: 754, 192 App.Div. 379. 


83. Hillman vy. Boston Elevated 
Ry. Co., 93 N.E. 653, 207 Mass. 478, 
32 L.R.A.N.S. 198. 


84  Fineberg v. Public Service Ry. 
Co., 108 A. 311, 94 N.J.Law 55. 


[a] Rule applied as to an appli- 
cant for a position as conductor on 
a street railroad injured before hav- 
ing received an appointment while be- 
ing instructed under an agreement 
that he was to receive, no compensa- 
tion while being instructed, except 
a bonus in the event of being accept- 
ed. Fineberg v. Public Service Ry. 
Co., 108 A. 311, 94 N.J.luaw 55. 


85. Hauenstein v. Conestoga Trac- 
tion G@o.,.178 (AG 8150) 229, Pa, 12852 3h 
L.R.A.N.S. 960. 


86. Muehlhausen vy. St. Louis R. 
Co 20S. Wold, 91, Mo. 3325 Brock vy. 
St. Louis Transit Co., 81 S.W. 219, 
107 Mo.App. 109; Fineberg v. Public 
Service Ry. Co., 108 A. 811, 94 N.J. 
Law 55; Fraser v. London St. R. Co., 
29) VOntss 41497 fats 126) Ont. Als 383) 
Blackmore v. Toronto St. R. Co., 38 
UcC:Q7Be 472: 


[a] Person negotiating for extra 
trip.——-Where it is dangerous to start 
a car while a person who has board- 
ed it for the purpose of negotiating 
with the carmen for an extra trip is 
standing on its platform, it is the 
duty of the carmen to give him warn- 
ing of the intention to start the car, 
and a reasonable time to get into the 
car or alight. Brock v. St. Louis 
Transit Co., 81 S.W. 219, 107 Mo.App. 
109. ' 


87. Cal.Abrahams v. os Ange- 
les Traction Co., 57 P. 216, 124 Cal. 
411. 6 


Mo.-——Levelsmeier v. St. Louis, etc., 


N.Y.—Verdini v. Interhborough Rap- 
id Transit Co., 182 N.Y.S. 754,.192 
App.Div. 379; Obenland v. Brooklyn 
Heights R. Co., 111 N.Y.S. 686, 127 
App.Div. 418; Wells v. Brooklyn 
Heights R. Co., 74 N.Y.S. 196, 67 App. 
Div. 212 [aff 68 N.Y.S. 305, 34 Misc. 
44]; Liekens v. Staten Island Mid- 
Bie R. Co., 72 N.Y.S. 162, 64 App.Div. 


Eng.—Letang v. Ottawa Electric 
Ry, E1926] A.C. 725 [rev ([19247] ‘Can. 
S.C. 470]. 


B.C.—Andrews v. British Columbia 
Blectriec Ry. Co, Ltd, 18 B.C. 25. 


[a] Thus an elevated railroad 
company owes to the employee of a 
Switeh company, which is putting in 
a switch system on its tracks, the ex- 
ercise of such care to avoid injuring 
him as a man of ordinary experience 
and prudence would exercise under 
like circumstances. Wells v. Brook- 
lyn Heights R. Co., 74 N.Y.S. 196, 67 


App.Div.* 212 [aff 68 N.Y.S. 305, 34 
Misc. 44]. 
[b] Steps leading to tramway line 


and platform.—Letang vy. Ottawa 
Electric Ry., [1926] A.C. 725 [rev 
[1924] Can.S.C. 470]. 


[e] Subway platform.—Verdini v. 
Interborough Rapid Transit Co., 182 
N.Y.S. 754, 192 App.Div. 379. 


88. Wilton v. Middlesex R. Co., 
107 Mass. 108, 9 Am.R. 11, 125 Mass. 
130; Buck v. People’s St. R. etce., Co., 
18 S.W. 1090, 108 Mo. 179 [aff 46 Mo. 
App. 555]; Danbeck v. New Jersey 
Traction Co., 31 A..1038, 57 N.J.Law 
463; Day v. Brooklyn City R. Co., 12 
Hun 4385 [aff 76 N.Y. 593]. 


[a] Thus: (i) Where a boy six 
years old is invited on a street car 
by the conductor, and in alighting is 
injured because of the negligence of 
the latter, the company is liable, 
although the boy paid no fare. Buck 
v. People’s St. R., etc., Co., 18 S.W. 
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negligence for a street railroad company to permit 
a child of tender years to ride on the platform of a 
car.5® Where an injury to a child permitted to ride 
upon the platform of a car was not occasioned by 
the negligence of the motorman or driver, however, 
the company is not liable.°° A consignee of freight 
invited by the conductor of a trolley freight express 
car to remove the freight from it to a wheelbarrow 
is entitled to an opportunity not only to place the 
freight on the barrow but to remove himself and 
the barrow so as to prevent a collision with the 
car,®' and where he was struck by the swing of the 
starting car while placing the last box on the bar- 
row, without any delay on his part, he is entitled 


to recover.°? 


[§ 286] d. Construction and Equipment of Cars.°* 
Ordinary care and prudence for the safety of pe- 


1090, 108 Mo. 179 [aff 46 Mo.App. 
555]. (2) Where a boy ten years, old 
enters a street car on the invitation 
of its conductor, and is thrown from 
the front platform by the careless- 
ness of the driver, the company is 
liable. Danbeck v. New Jersey Trac- 
tion Co., 31 A. 1038, 57 N.J.Law 463. 


Failure of servants to care for or 
assist passengers see Carriers § 1324. 

89. East Saginaw City R. Co. v. 
Bohn, 27 Mich. 503; Kelly v. Railway 
Co., 39 Leg.Int. (Pa.) 168. 


SO. Lott v. New Orleans City, etc., 
RCo, 37 La.Ann, 337, 55 Am.R. 
500. 

[a] Rule applied where an eleven- 


year old newsboy, experienced in such 
pranks, boarded a feed car with two 
companions and upon being ordered 
off for misbehavior by the driver, 
who slowed down the car and did not 
menace or threaten them, was pushed 
off by one of his companions, such 
push being the cause of his injuries. 
Lott v. New Orleans City, etc, R. 
Co., 37 La.Ann. 337, 55 Am.R. 500. 


91. Hauenstein v. Conestoga Trac- 
tion Co., 78 A, 31, 229 Pa. 128, 31 L.R. 
A.N.S. 960. 


92. Hauenstein v. Conestoga Trac- 
tion Co., supra. 


93. Cross references: 
Requirements as to: 

Lights see infra § 293. 

Signals see infra § 292. 
Statutory and municipal regulations 

see supra § 235. 

94. Cal.Mock v. Los Angeles 
Traction Co., 70 P. 455, 139 Cal. 616. 


Del.—McCartney v. People’s Ry. Co., 
iON AT Gl aap Del 19a. 


Ill.— Englund vy. Mississippi Valley 
Traction Co., 139 Ill.App. 572; Chica- 
go City R. Co. v. O’Donnell, 114 Ill. 
App. 359. 


Mo.—Perecell v. Metropolitan St. R. 
Co., 103 S.W. 115, 126 Mo.App. 43. 


Neb.—Gross v. Omaha & C. B. St. 
RiaiCo 14% NW, 11205) 96 Nebs 390; 
L.R.A.1915A 742. 


N.H.—Warren v. Manchester St. R. 
Con, 2 Ae 73'5,007.0) INEL, sib. 


N.Y.—IFritsch v. New York, etc., R. 
Co., 87 N.Y.S. 942, 93 App.Div. 554; 
Weitzman v. Nassau DHlectric R. Co., 
53 N.Y.S. 905, 33 App.Div. 585. 


Ohio.—Columbus R. Co. v. Connor, 
27 OhioCir.Ct. 229. 


STREET RAILROADS 


[§§ 285-286 


destrians and vehicles on the street require that a 
street railroad company should exercise reasonable 
care and diligence to equip and operate its cars 
with safety appliances for preventing accidents,°* 
such as fenders®® and appliances for controlling 
and stopping cars,?°> and to keep such appliances 
in good condition.®* 
discharged if it uses cars and appliances in general 
use, and which have been found usually adequate 
and safe,9® or where it has exercised reasonable 
care in the inspection of the appliances and they 
were in reasonably good working condition when 
last inspected before an accident, the defect not 
being discovered sufficiently long reasonably to per- 


Its duty in this respect is 


mit the repair thereof, or the discontinuance of the 


operation of the car.°? 
in use the latest improvements which skill and in- 
genuity have devised to prevent accidents,t or any 


Pa.—Buente v. Pittsburg, 
Tract. Co., 2 Pa.Super. 185. 


PortoRico.—Morales v. San Juan 
Light, etc., Co., 4 PortoRicoFed. 361; 
Davila v. San Juan Light, etc., Co., 
1 PortoRicoFed. 87. 


Va.—Richmond R., ete, Co. v. 
Garthright, 24 S.E. 267, 92 Va. 627, 53 
Am.S.R. 839, 32 L.R.A. 220. 


W.Va.—Ashley v. Kanawha Valley 
Traction Co.; 55 S.H. 1016, 60 W.Va. 
306, 9 Ann.Cas, 836. 


B.C.—Winter v. British Columbia, 
eter, AR, Cos, Ao) BIC es Sie 


Man.—Wald v. Winnipeg Electric 
R.°Co., 18 Man. 134. 


N.S.—Lott v. Sydney, etc., R. Co., 
4T ONS, 153. 


Ont.—Rex v. Toronto R. Co., 5 Ont. 
W.R, 621. is 


[a] Best precautions in general 
use.—It is the duty of railway com- 
panies to adopt the best precautions 
against danger in.general use and 
which experience has shown to be 
Superior and effectual, and to avail 
themselves of every such known safe- 
guard or ‘generally approved inven- 
tion, to lessen the danger.’”’ Buente vy. 
Pittsburg, etc., Tract. Co., 2 Pa.Super. 
185, 190 [quot Henderson vy. Phila- 
delphia, etc., R. Co., 22 A. 851, 144 Pa. 
588] 477, 27 Am.S.R. 652, 16 L.R.A. 


[b] Average prudence.—The duty 
to equip and operate cars with safety 
appliances includes the adoption of 
such appliances as men of average 
prudence would use under the same 
circumstances. Warren v. Man- 
is St. R. Co., 47° A. 735, 70 N.H. 


ete., 


[ec] In operating motor car and 
heavy trailer on the public streets, a 
street car company should use the 
same degree of care with respect to 
equipment with safety appliances as 
is usual in the operation of passenger 
cars; Gross v. Omaha &.C. Bi St. RR, 
Co., 147 N.W. 1121, 96 Neb. 390, L.R.A. 
1915A 742. 2 


95. See infra text and notes 8-16. 


96. Mock v. Los Angeles Traction 
Co., 73 P. 455, 139 Cal. 616; Percell 
v. Metropolitan St. R. Co., 103 S.wW. 
115, 126 Mo.App. 48; Weitzman v. 
Nassau Electric R. Co., 58 N.Y.S. 905, 
33 App.Div. 585; Morales v. San Juan 
Light, etc., Co., 4 PortoRicoFed. 361. 


[a] Appliances in common use.— 
It is the duty of a street railroad com- 
pany in the exercise of reasonable 


It is not required to have 


diligence to equip its cars with such 
appliances as are commonly used. 
Weitzman v. Nassau Electric R. Co., 
53-N. YS. 9055-33 App.Div. 585; 


[b] Conditions reasonably to he 
anticipated.—It is the duty of a 
street railroad company so to equip 
and operate its cars that the latter 
may be readily controlled by the op- 
erators, under all conditions and in 
all situations reasonably to be antici- 
pated. Percell v. Metropolitan St. R. 
Co., 103 S.W. 115, 126 Mo.App. 43. ~ 


Speed and control of cars generally 
see infra §§ 288-291. 


97. Cal—Mock v. Los Angeles 
Traction Co., 73 P.. 455, 139 Cal. 616. 


Del.—_McCartney v. People’s Ry. 
COs, 78 Al Td, 25 Dek To? 


PortoRico.—Cabrera v. San Juan 
Light, etc., Co., 4 PortoRicoFed. 60; 
Davila v. San Juan Light, ete., Co., 
1 PortoRicoFed. 87. 


Utah.—Thompson v. Salt Lake Rap- 
id-Transit Co., 52 P. 92, 16 Utah 281, 
67 Am.S.R. 621, 40 L.R.A, 172. 


Can.—Columbia Bitulithie, Ltd. v. 
British Columbia Electric Ry. Co., 
55 Can.S.C. 1 [rev 23-B.C. 160]. 


B.C.—Loach v. British Columpia 
ilectric: Ry. Cas’ btds 19" Bee) fig 
16° DomIaRw245).50t Can. RGus. Baik 
27 West.L.R. 407, 6 West.Wkly. 322. 


[a] Ordinary prudence (1) re- 
quires a street railroad company to 
exercise great care to keep its appli- 
ances for stopping cars in good condi- 
tion (Mock v. Los Angeles Traction 
Co., 73 P. 455, 1389 Cal. 616), (2) and 
it is negligent in failing to repair its 
brakes (Thompson v. Salt Lake Rap- 
id-Transit Co., 52 P. 92, 16 Utah 281, 
67 Am.S.R. 621, 40 L.R.A. 172). 


98. Indianapolis St. R. Co. v. 
Schomberg, (Ind.App.) 71 N.E. 237; 
Unger v. Forty-Second St., ete, R. 

SL NY. 497 [aff 29 N.Y.Super. 
237]; Buente v. Pittsburg, ete., Trac- 
tion Co., 2 Pa.Super. 185; Spiking v. 
Consolidated R., ete., Co; 93 P. 838, 
33 Utah 313. See also Quinby v. 
sae St. R. Co., 3 Lanc.L.Rev. (Pa.) 


99. McCartney v. People’s Ry. Co., 
78 A. 771, 25 Del. 191. 


1. Ind.—Indianapolis St. R. Co. v. 
Schomberg, (App.) 71 N.E. 237. 


La.—Hiserloh v. N. O. Rys. Co., 2 
La.A. (Orleans) 62. 


N.Y.—Unger v. Forty-Second St., 
ete. R. Co., 51 N.Y. 497 [aff -29 N.Y; 
Super. 237]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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appliances which have Bot been tested and put into 
general use, although approved by the highest sci- 
entific authorities.2, Where a car is known to be 
equipped with defective appliances for control, the 
company is not freed from responsibility for a col- 
lision with a person coming suddenly in front of it, by 
the motorman on discovering such person doing all 
that he could with such appliances;? nor can the 
company require other users of the way to provide 
special devices to insure it the opportunity to drive 
its cars at unlimited speed. The rule that it is nee- 
essary to prove that certain appliances are in general 
use by street railroad companies before negligence 
can be predicated on the omission to supply them 
does not apply to appliances, the use of which is a 
matter of common knowledge.® The character of ap- 
plianees in use at the time of the accident determines 
the liability of a street railroad company for failure 
to equip its cars with safety appliances, without re- 
gard to what is done subsequently in adding other 
appliances. -A company is not neghgent in using 
a car which in passing around a curve extends be- 
yond the line of the track.’ 


Fenders. In the exercise of ordinary care and 
prudence a company operating a street railroad is 
required to use reasonable diligence in equipping 


Va.—Richmond R., etce., Co. Vv. N.C.—Hanes 
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its cars with fenders,* and it is negligence per se 
to operate a car without fenders required by statute? 
or ordinance ;1° but the failure to equip a car with 
a fender is not, in the absence of an ordinance or 
statute requiring it, of itself negligence,'!! and the 
want of a fender cannot be made the ground of 
habihty against the company if its absence is not 
the proximate cause of the injury!” or did not con- 
tribute in any way to it.1* Where an ordinance 
requiring the use of fenders provides that they shall 
not be attached until the kind selected has been 
approved by the common council, the company is 
under no obligation to order fenders in advance of 
the approval,'* and where the fenders have been 
selected but not approved the absence of fenders 
from a ear is not per se, negligence.'> The fact that 
a fender at the rear of a car is not raised is not neg- 
ligence if it is not customary to keep such fenders 
raised.1¢ 


Where steam power is used, as in the case of an 
elevated railroad, the company should use reason- 
able care to equip its engines with, and keep in re- 
pair, appliances to prevent sparks, cinders, or coals 
from escaping on to persons passing under or near 
the road,!7 and if it uses such care it is not liable 
for negligence from the mere fact that a cinder or 


Southern Public {dianapolis Traction & Terminal Co., 
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Garthrignt, 24 S.E. 267, 92 Va: 627, 
53 Am.S.R. 839, 32 L.R.A. 220. 


B.C.—Winter v. British Columbia 
Electric Ry. Co., 15 B.C. 81, 95. 


“There is in law no obligation on 
the defendants to equip their cars 
with the most modern improved ap- 
pliances.”’ Winter v. British Colum- 
bia Electric Ry. Co., supra. 


2. Buente v. Pittsburg, etc., Trac- 
tion Co., 2 Pa.Super. 185. 


3. Roberts v. Spokane St. R. Co., 
63 P. 506, 23 Wash. 325, 54 L.R.A. 
184. 


4 Camden, etc., R. Co. v. U. S. Cast 
Iron Pipe, etc., Co., 59 A. 523, 68 N.J. 
Eq. 279. 


5. Spiking v. Consolidated R., etc., 
Co., 93 P. 838, 33 Utah 313. 


6 Zimmerman v. Denver Consol. 
Tramway Co., 72 P. 607, 18 Colo.App. 
480. 


7. Hayden v. Fair Haven, etc., R. 
Co., 56 A. 6138, 76 Conn, 355; Gribbins 
Vv. Kentucky Terminal & Traction Co., 
150 S.W. 3388, 150 Ky. 276. 


[a] Rule applied.—(1) Where the 
car used is of the kind in general and 
ordinary use by other companies en- 
gaged in the same business, the mere 
use of such car at a curve where the 
running board overlaps the sidewalk, 
but in a manner in all other respects 
careful and proper, does not of itself 
constitute negligence. Hayden sv. 
Fair Haven, etc., R. Co., 56 A. 613, 76 
Conn. 355. (2) An allegation that 
the wheels of a ear were so adjusted 
thereunder as to permit the rear end 
thereof in passing around a_ short 
curve to extend as much as five feet 
beyond the line of the track is not 
sufficient to show negligence in the 
construction of the car. Gribbins v. 
Kentucky Terminal & Traction Co., 
150 S.W. 338, 150 Ky. 276. 


8. Ill—Englund  v. Mississippi 
Valley Traction Co., 139 Ill.App. 572; 
Chicago City R. Co. v. O’Donnell, 114 
IllL.App. 359. 


N.Y.—Fritsch v. New York, etc., R. 
Co., 87 N.Y.S. 942, 93 App.Div. 554. 


Utilities Co., N.C. 
13; Smith v. Charlotte Electric Ry. 
Co.5592,S.5. 1 8825 173 Nie 489, 


W.Va.—Ashley v. Kanawha Valley 
Traction Co., 55 S.E. 1016, 60 W.Va. 
306, 9 Ann.Cas. 836. 


' Wis.—Fisher v. Waupaca Jlectric 
Light & Ry. Co., 124 N.W. 1005, 141 
Wis. 515. 


Man.—Wald v. Winnipeg Electric 
Ry., 18 Man. 134. 


N.S.—Lott v. Sydney, etc., R. Co., 
41 N.S. 158. 


Ont.—Rex v. 
Ont.W.R. 621. 


[a] Negligence may be predicated 
on omission (1) to provide cars with 
fenders, where the injury could have 
been prevented by the use of such a 
safeguard, and they are usually at- 
tached to cars of similar construction 
operated in similar localities general- 
ly throughout the country, and have 
proved ordinarily efficacious for the 
protection of persons on the highway. 
Fritsch v. New York, etc., R. Co., 87 
N.Y.S. 942, 93 App.Div. 554. (2) Thus, 
if a proper fender would have saved 
the life of a person killed on the 
track, its absence was continuing neg- 
ligence for which the company was 
liable. Smith v. Charlotte Electric 
Ry. 'Co., 92. S:E. 382,173 N.C. 489. 


[b] Passage of law requiring use 
of fenders on street cars, to go into 
effect at a future date, makes mani- 
fest at once the legislative intent of 
the necessity for such a safety device. 
Fisher v. Waupaca Hlectric Light & 
Ry. Co., 124 N.W. 1005, 141 Wis. 515. 


[c] Statutory requirement of 
“practical” fender means one that is 
“proper” or “fit.” Hanes v. Southern 
Public Utilities Co., 131 S.E. 402, 191 


Toronto Ry. Co., 5 


Ni. 13: 
9. Smith v. Charlotte Electric 
RY COs ac en OO.4, 0b Lam UN. Cu 48.9) 


Ingle v. Asheville Power & Light Co., 
TOS. Jos, Lee ONC. n lols. SIMLth ve 
5 he a & S. Ry. Co., 77 S.E. 966, 162 
N:Cr 29. 


10. Chieago City R. Co. v. O’Don- 
nell, 114 Ill.App. 359; Waters v. In- 


N.E. 289, 185 Ind. 526; 
Ry. & Light Co. v. Barnett, 1 Tenn. 
Civ.A. 572; Ashley v. Kanawha Val- 
ley, Traction Co., 55 S.E. 1016, 60 W. 
Va. 306, 9 Ann.Cas, 836. 


Statutory and leer pe regula- 
tions see supra § 23 


11. Hogan v. oe RCo. pt 
S.W. 4738, 150 Mo. 36; Pitcher v. Peo- 
pes Sty Rar Co,,) sfc Anr 56aiieo pa 

12. Pitcher vy. People’s St. R. Co.,. 
supra. 


13. Jackson Railway & Light Co. v. 
Barnett, 1 Tenn.Civ.A. 572. 


14. Platt v. Albany R. Co., 62 N.E. 
LOTT. UR OUING Ye EES: 


15. Platt v. Albany R. Co., supra. 


16. Hoffman v. Philadelphia Rapid 
Transit Co., 63 A. 409, 214 Pa. 87. 


17. Woodall v. Boston El. R. Co., 
78 N.E. 446, 192 Mass, 308; Searles v. 
Manhattan R. Co., 5 N.H. 66, 101 N.Y. 
661; Kister v. Manhattan R. Co., 58 
N.Y.S. 132, 40 App.Div. 441; McNaier 
v. Manhattan R. Co., 4 N.Y.S. 310, 52 


Jackson 


beat 644 [aff 26 N.E. 750, 123 N.Y. 
[a] Rule applied.—(1) Where 


there is an appliance which, in the 
reasonable operation of an elevated 
railroad, could be used to prevent 
sparks from falling to the street and 
injuring pedestrians there, it is the 
duty of the company to avail itself 
thereof, and it is not enough for it 
to do all that can be réasonably re- 
quired to prevent sparks, but it is 
bound to do all that it reasonably can, 
if it is impossible to prevent spark- 
ing,,to see that no one is injured by 
the sparks. Woodall v. Boston El, R. 
Co., 78 N.H. 446, 192 Mass. 308. (2) 
Thus where a pan to prevent the fall- 
ing of sparks from an elevated road 
is reaSonably necessary, it is the duty 
of the company either to apply to the 
railroad commissioners for their ap- 
proval of a pan, or to proceed to put 
up one without approval. Woodall v. 
Boston El. R, Co., supra. 


[b] Reduction of danger to mini- 
mum.—It is the duty of an elevated 
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coal does escape and causes injury.2® 

[§ 287] e. Vigilance of Persons in Charge of 
A motorman, driver, or gripman in charge 
of the operation of a street car is ordinarily bound 
to anticipate the. presence of vehicles and pedes- 
trians on the street or highway in front of or near 
his car,?° and it is his duty to keep a diligent look- 


Car.1° 


railread company to so construct the 
ashpans, etc., of its engines as to re- 
duce the danger of accident “‘to the 
least possible practical minimum 
point.” McNaier v. Manhattan R. Co., 
4 N.Y.S. 310, 51 Hun 644 [aff 26 N.E. 
750, 123 N.Y. 664]. 


18. Wiedmer v. New York El. R. 
Co., 21 N.E. 1041, 114 N.Y. 462 [rev 
41 Hun 284]; Searles v. Manhattan R. 
Co., 5 N.H. 66, 101 N.Y. 661. . 


19. Care as to: 
Licensees see supra § 282. 
Trespassers see supra §§ 278-280. 


-20. Ala.—Birmingham Ry., Light & 
Power Co. v. each, 59 So. 358, 5 Ala. 
App. 546. 


Cal.—Henderson v. Los Angeles 
Traction Co., 89 P. 976, 150 Cal. 689. 


Ind.—Indianapolis St. R. Co. vy. 
Schmidt, 71 N.E. 663, 72 N.H. 478, 35 
Ind.App. 202. 


Ky.—Louisville Ry. Co. v. Shee- 
sey Adm’x, 142 S.W. 221, 146 Ky. 
168. 


Md.—State v. Washington, B. & A. 
Blectriec R. Co., 131 A. 822, 827, 149 
Md. 448 [quot Cyc]. 


Minn.—Langdon vy. Minneapolis St. 
Ry. Co., 1388°N.W. 790, 120 Minn. 6. 


Philippine.—U. S. v. Barias, 23 Phil- 
ippine 434. 


[a] Motorman starting car from 
standstill has no right to assume that 
the track before his car is clear. U. 
S. v. Barias, 23 Philippine 434. 


21. Ala.—Alabama Power Co. v. 
Pentecost, 97 So. 653, 210 Ala. 167; 
Mobile Light & R. Co. v. Portiss, 70 
So. 186, 195 Ala. 320; Alabama City, 
G. & A. Ry. Co. v. Lumpkin, 70 So. 
1625 195. ‘Ala.’ 2905. Sheffield Co.” v. 
Harris, 61 So. 88, 188 Ala. 357; Jor- 
dan vy. Alabama City, G. & A. Ry. Co., 
60 So. 309, 179 Ala. 291; Mobile Light, 
ete., Co. v. Baker, 48 So. 119, 158 Ala. 
491; Birmingham R., ete. Co. v. 
Brown, 44 So. 572, 152 Ala. 115; Bir- 
mingham R., etc., Co, 'v. Clarke, 41 So. 
829, 148 Ala. 673; Anniston Electric, 
ete., Co. v. Hewitt, 36 So. 39, 139 Ala. 
442, 101 Am.S.R. 42; Birmingham Ry., 
Light & Power Co. v. Norton, 61 So. 
459, 7 Ala.App. 571; Birmingham Ry., 
Light & Power Co. y. Leach, 59 So. 
358, 5 Ala.App. 546. 


Ark.——Arkansas Power & Light Co. 
A Tolliver, 27 S.W.(2d) 985, 181 Ark. 
790. 


Cal.—Henderson v. Los Angeles 
Traction Co., 89 P. 976, 150 Cal. 689; 
~Tucker v. City and County of San 
Francisco, (App.) 296 P. 101 [super- 
seding op. 290 P. 924]; Shipley v. 
San Diego Hlectric Ry. Co., 289 P, 
662, 106 Cal.App. 659. 


Conn.—Woodhull v. Connecticut Co., 
124 A. 42, 100 Conn, 361. 


Del.—MecGowan vy. Wilmington & P. 
Traction Co., 92 A, 1015, 28 Del. 281. 


D.C.—Washington-Virginia Ry. Co. 
v. Himelright, 42 App.D.C. 532; Capi- 
ee Traction Co. v. Apple, 34 App.D.C. 


Fla.—Consumers’ Electric Light, 


,Barrows, 128 Ill.App. 11; 
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etc., Co. v. Pryor, 32 So. 797, 44 Fla. 
354. 


Ga—Collins v. Augusta-Aiken Ry. 
& Blectric Corporation, 78 S.E. 944, 
13 Ga.App. 124. 


Ill.—Chicago, etce., Hleectric R. Co. v. 
West. Chix 
cago St. R. Co, v. Williams, 87 Ill, 
App. 548. 


Ind.—Indiana Union Traction Co. v. 
Love, 99 N.B. 1005, 180 Ind. 442; Beck 
v. Indianapolis Traction & Terminal 
Co., 119 N.E. 528, 67 Ind.App. 635; 
Indianapolis St. R. Co. v. Schmidt, 71 
N.E. 668, 72 N.E. 478, 35 Ind.App. 202; 
Moran v. Leslie, 70 N.E. 162, 33 Ind. 
App. 80. 


Iowa.—Borg v. Des Moines City Ry. 
Co., 181 N.W. 10, 190 Iowa $09; ‘Payne 
v. Waterloo, GC. F. & N. Ry. Co., 133 
N.W. 781, 153 Iowa 445; Engvall v., 
Des Moines City Ry. Co., 121 N.W. 12, 
145 Towa 560. 


Ky.—Smith v. Ohio Valley Elec- 
tric Ry. Co., 3 S.W.(2d) 604, 223 Ky. 
311; Ohio Valley Electric Ry. Co. v. 
Payne, 3 S.W.(2d) 228, 223 Ky. 197; 
Louisville Ry. Co. v. Sheehan’s Adm’x, 
142 S.W. 221, 146 Ky. 168; South Cov- 
ington & C. St. Ry. Co. v. Crutcher, 
123 S.W. 268, 185 Ky. 698; Louisville 
R. Co. v. Knocke, 117 S.W. 271; Lou- 
isville R. Co, v. Johnson, 115 S.W. 
207, (U3te Koy. 22-7,.420 “RUACN.S.u1335 
Louisville R. Co. vy. Boutellier, 110 
S.W. 357, 33 Ky.L. 484; South Cov- 
ington, etce., St. R. Co. v. Besse, 108 
S.W. 848, 33 Ky.L. 52, 16 L.R.A.N.S. 
890; Paducah City R. Co. v. Alexan- 
der, 104 S.W. 375, 31 Ky.L. 1048; South 
Covington, etc., St. R. Co. v. McHugh, 
77 S.W..202, 25 Ky.L. 1112. 


La.—Boylan v. New Orleans Ry. & 
Light Co., 71 So. 360, 139 La. 185, 
Ann.Cas.1918A 287; Barnes v. Shreve- 
port: City R. Co., 17° So. 782,47 La. 
Ann. 1218, 49 Am.S.R. 4600. 


Me.—Morgan vy. Aroostook Valley 
R. Co., 98 A. 628, 115 Me. 171; Butler 
v.| Rockland, etc.,. St. R. Co., 58 <A. 
775, 99 Me. 149, 105 Am.S.R.. 267. 


Md.—State v. Washington, B. & A. 
Electric R. Co., 131. A. 822, 827, 149 
Md. 443 [quot Cyc]; Washington, B. 
& A. E. R. Co. v. Faulkner, 112 A. 820, 
137 Md. 451; Capital Traction Co. v. 
Contner, 87 A. 904, 120 Md. 78; Bal- 
timore Traction Co. v. Wallace, 26 A. 
518, 77 Md. 435; Baltimore City Pass. 
R. Co. v. McDonnell, 43 Md. 534. 


Mo.—Feoster v. Kansas City Rys. 
Co., 235 S.W. 1070; Ellis v. Metropoli- 
tan St. Ry. Co., 1388 S.W. 23, 234 Mo. 
657; Kinlen vy. Metropolitan St. R. 
Co., 115 S.W. 523, 216 Mo. 145; Pe- 
tersen v. St. Louis Transit Co., 97 S. 
W. 860, 199 Mo. 331; Heinzle v. Met- 
ropolitan St. R. Co., 81 S.W. 848, 182 
Mo, 528; Pennington v. Kansas City 
Rys. Co., 218 S.W. 187, 201 Mo.App. 
483; Argeropoulos vy. Kansas City 
Rys. Co., 212 S.W. 369, 201 Mo.App. 
287; Draper v. Kansas City Rys. Co., 
203 S.W. 646, 199 Mo.App. 485; John- 
son v. Springfield Traction Co., 161 S. 
W. 1193, 176 Mo.App. 174; HBskridge 
v. Metropolitan St. Ry. Co., 157 S.Ww. 
105, 170 Mo.App. 548; Windle vy. 
Southwest Missouri R. Co., 153 S.Ww. 
282, 168 Mo.App. 596; Funck y. Met- 


in this respect than of an engineer-on a locomotiv 
Although the duty to keep a l6okout is not confined 
to street crossings but is applicable to the entire 


rif 
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out to avert injury to persons, animals, or vehicles 
on the track or approaching thereto,?! although his 
headlight equipment be such as complies with legal 
regulations,2? even more care being required of him 


e.23 


ropolitan St. R. Co., 113 S.W. 694, 133 
Mo.App. 419; Mertens v. St. Louis 
Transit Co., 99 S.W. 512, 122 Mo.App. 
304. 


Ohio.—Detroit, etce., R. Co. v.. Lan- 
disman, 7 OhioApp. 79; Cincinnati 
Traction Co. v. Harrison, 24 OhioCir. 
Ct.N.S. 1; West v. Gillette,.22 Ohio 
Cir.Ct.N.S. 369; Day v. Columbus Ry. 
Co., 1 OhioN.P.N.S. 371. 


Pa.—Goldberg v. Philadelphia Rap- 
id Transit Co., 149 A. 104, 299 Pa. 
79; Wagner v. Philadelphia Rapid 
Transit Co., 97 A. 471, 252 Pa. 354. 


Philippine.—Mestres Vv. Manila 
Electric R., etc., Co., 32 Philippine 
496; U. S. v. Barias, 23 Philippine 


434. 


s.C.—Sharpton v. Augusta, etc., R. 
Co:,-51 °SeE, 558,72, SCL) 162: 


Tenn.—Memphis St. R. Co. v. Wil- 
son, 69 S.W. 265, 108 Tenn. 618. : 


Tex.—Marshall Traction Co wv. 
Dunn, (Civ.App.) 238 S.W. 692. 


Va.—Newport News, etc., R., etc., 
Co. v. Nicolopoolos, 63 S.E. 443, 109 
Va. 165; Dimmey v. West Virginia 
Traction & Hlectric Co., 99 S.E. 93, 83 
W.Va. 755. 


Wash.—Herrick v. Washington Wa- 
ter Power Co., 134 P. 934, 75 Wash. 
149, 48 L.R.A.N.S. 640. 


W.Va.—Chambers Vv. Princeton 
Power Co., 117 S.E. 480, 93 W.Va. 
598, 29 A.L.R. 1041. 


Wis.—Glettler v. Sheboygan Light, 
etc, “R. <Co:, 109" NW. 973) 130™ Wis: 
137; Forrestal vy. Milwaukee Electric 
rae etc., Co., 97 N.W. 182, 119 Wis. 


[a] Duty .to move head.—The 


driver of an electric street railway . 


car must keep a reasonable lookout 
ahead when approaching a_ street 
crossing, and especially when near a 
junction of streets, so as to obtain a 
view of possible dangers before him, 
and must move his head if he cannot 
see them otherwise. Morgan v. Aroo- 
tS has Valley R. Co., 98 A. 628, 115 Me. 


[b] Reasonable lookout.—There is 
a positive duty on the part of the 
operator of trains or cars on public 
streets to keep a reasonable lookout 
for travelers on the street. Herrick 
v. Washington Water Power Co., 134 
gir 75 Wash. 149, 48 L.R.A.N.S. 


22. Tucker v. City and County of 
San Francisco, (Cal.App.) 296 P. 101 
[superseding op. 290 P. 924]. 


Statutory and municipal regula- 
tions as to: 


Equipment of car see supra § 235. 
Signals and lookout see supra § 237. 


23. Welsh v. Tri-City Ry. Cc ry! 
Nee ee 148 Iowa 200; : ae 

sheville Power & Light Co., 9 .E. 
953, 172 N.C. 751. 2 sees 


Duty of locomotive engineer to keep 
lookout for persons on track: 


At crossings see Railroads § 1816. 


On railroad premises generally gs 
Railroads §§ 2141-2145. ae 
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line of the street,?4 and although the fact that the 
use of the street by pedestrians and vehicles is fre- 
quent or infrequent is not material as far as the 
duty of keeping a lookout is concerned,?* this duty 
1s particularly applicable at street crossings?® where 
a greater degree of watchfulness is required than at 
other places,?7 and on streets in densely populated 
neighborhoods or on crowded streets;?° but there is 
no duty to keep a lookout along the company’s tracks 
outside the limits of the street or highway,?° ex- 
cept at points where the company has reasonable 
grounds to anticipate the presence of persons on 
the tracks,*° as at a point where, for a considerable 
length of time, pedestrians have been in the habit of 
walking along or crossing the eompany’s private right 


24. Anniston BHlectric, ete., Co. v. 
Elwell, 42 So. 45, 144 Ala. 317; Day 
eeohmbus Ry. Co., 1 OhioN.P.N.S. 


25. Alabama Power Co. v. Pente- 
cost, 97 So. 6538, 210 Ala. 167. 


26. Ala—Birmingham Ry., Light 
& Power Co. v. Leach, 59 So. 358, 5 
Ala.App. 546. : 


Conn.—Woodhull v. Connecticut 
Co., 124 A, 42, 100 Conn. 861. 


Del.—Culbert v. Wilmington & P. 
Traction Co., 82 A. 1081, 26 Del. 253. 


Towa.—-Remillard v. Sioux City 
De oe Co., 115 N.W. 900, 138 Iowa 

Ky.—Whitman’s Adm’r vy. Louis- 
ville Ry. Co., 119 S.W. 165, 134 Ky. 
6; Louisville R. Co. v. French, 71 S. 
W. 486, 24 Ky.L. 1278. 


Md.—State vy. Washington, B. & A. 
Electrie R. Co., 131 A. 822, 827, 149 
Md. 443 [quot Cyc]; Washington, B. 
& A. E. R. Co. v. Faulkner, 112 A. 
820, 137 Md. 451; Capital Traction Co. 
v. Contner, 87 A. 904, 120 Md. 78; 
United Rys. & Electric Co. of Balti- 
more v. Kolken, 78 A. 383, 114 Md. 
160. 


Minn.—Watson y. Minneapolis St. 
R. Co., 55 N.W. 742, 53 Minn. 551. 


Mo.—Koenig v. Union Depot R. Co., 
73 S.W. 637, 173 Mo. 698; Moore v. 
Metropolitan St. Ry. Co., (App.) 180 
S.W. 408; Zalotuchin v. Metropolitan 
St. R. Co., 106 S.W. 548, 127 Mo.App. 
Dials 


Neb.—Stewart v. Omaha & C. B. St. 
Ry. Co., 129 N.W. 440, 88 Neb. 209, 
Ann.Cas.1912B 861. 


N.Y.—Harvey v. Nassau Electric R. 
Co., 55 N.Y.S. 20, 35 App.Div. 307. 


Okl.—Oklahoma City Ry. Co. v. 
Cole, 149 P. 861, 46 Okl. 753. 


Tex.—San Antonio St. R. Co. v. 
Mechler, 30 S.W. 899, 87 Tex. 628 [aff 
(Civ.App.) 29 S.W. 202]. 


Wis.—Glettler v. Sheboygan, 
Co., 109 N.W. 973, 130 Wis. 137. 


Duty on approaching car discharg- 
ing passengers see infra § 344. 


27. Lund v. Osborne, 200 Ill.App. 
457; Stack v. East St. Louis & S. Ry. 
Co., 152 Ill.App. 613 [aff 92 N.E. 241, 
945 Ill. 308, 137 Am.S.R. 318]; Sav- 
age v. Chicago & J. Ry. Co., 142 Ill. 
App. 342 [aff 87 N.E. 377, 238 Ill. 
392]; De Ioia vy. Metropolitan St. R. 
Co., 56 N.Y.S. 22, 37 App.Div. 455 [aff 
59 N.E. 1121, 165 N.Y. 664]. See Pen- 
rod v. East St. Louis Ry. Co., 197 Ill. 
App. 117; Mullen vy. Johnson, 196 I1l. 


App. 303 
23. Ala.—Birmingham R., etc., Co. 
v. Jones, 45 So. 177, 153 Ala. 157. 
Tll—West Chicago St. R. Co. v. 
Williams, 87 I1l.App. 548. 


etc., 
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of way.*1 


Ind.—Indianapolis Traction, ete.. 
Co. v. Kidd, 79 N.E. 347, 167 Ind. 
aes 7 L.R.A.N.S. 1438, 10 Ann.Cas. 


Iowa.—Remillard v. Sioux City 
Traction Co., 115 N.W. 900, 138 lowa 
565. 

Md.—State y. Washington, B. & A. 
Hlectrie “RR. Co. L8iMA 82258275249 
Md. 443 [quot Cyc]. 


Mo.—Pennington vy. Kansas City 
Rys. Co., 213 S.W. 137, 201 Mo.App. 
483; Windle v. Southwest Missouri 
R. Co., 153 S.W. 282, 168 Mo.App. 596. 


Philippine—U. S. v. Barias, 23 
Philippine 434. 


PortoRico.—Davila v. San Juan 
Light, ete., Co., 1 PortoRicoFed. 87. 


[a] Gripman operating a cable car 
in crowded city streets must be on 
the lookout, to employ all reasonable 
means to avoid accidents, and to re- 
spect the equal rights of others to 
the use of the public streets. West 
Chicago St. R. Co. v. Williams, 87 Ill. 
App. 548. 


29. Birmingham R. Light, ete., Co. 
v. Brown, 44 So. 572, 152 Ala. 115; 
Davila v. San Juan Light, etc., Co., 
1 PortoRicoFed. 87. 


30. Levelsmeier v. St. Louis, etc., 
R. Co., 90 S.W. 104, 114 Mo.App. 412; 
Spiking v. Consolidated R., ete., Co., 
93 P. 838, 33 Utah 313. 


31. Marshall v. Kansas City Rys. 
Co., (Mo.App.) 205 S.W. 971; Shelton 
v. Metropolitan St. Ry. Co., 151 S.W. 
493, 167 Mo.App. 404; Levelsmeier v. 
St. Louis, etc., R. Co., 90 S.W. 104, 114 


Mo.App. 412; Williams v. Metropoli- 
tanwSte Re Cow 892S we 59,4114 Mo. 
App. l. - 


32. Papamichael v. Wells, (Mo. 


App.) 33 S.W.(2d) 1058. 


33. Engvall v. Des Moines City Ry. 
Co., 121 N.W. 12, 145 Iowa 560. 


34. Draper v. Kansas City Rys. 
Co., 203 S.W. 646, 199 Mo.App. 485; 
Blyston-Spencer v. United Rys. Co. of 
St. Louis, 132 S.W. 1175, 152 Mo.App. 
118. 


[a] Rule appHed under an ordi- 
nance requiring motorman, to keep a 
vilgilant watch for vehicles or pedes- 
trians on or moving toward the track, 
and to stop vhe car in the shortest 
possible time on the first appearance 
of danger to them. Blyston-Spencer 
v. United Rys. Co. of St. Louis, 132 S. 
W. 1175, 152 Mo.App. 118. 


85. Birmingham Ry., Light & Pow- 
er Co. v. Norton, 61 So. 459, 7 Ala. App. 
571; Anniston Electric & Gas. Co. v. 
Rosen, 48 So. 798, 159 Ala. 207, 133 
Am.S.R. 32. Contra Birmingham Ry. 
iy. & eb. Cory. Brantley, 34-180.9698, 
141 Ala. 615. 


36. Ark.—Arkansas Power & Light 
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On a dark and foggy day more care is 
required than in broad daylight?? and where con- 
ditions are such that the motorman cannot, by keep- 
ing a constant lookout, discover the near approach 
of persons, he should use his sense of hearing to 
avoid collisions with, or injury to, them.*3 
company is not liable for failure of a motorman 
to keep a lookout unless the danger appeared soon 
enough to use means to avert it;?* and where the 
motorman has failed to keep a lookout, the law 
does not charge him with seeing a person’s danger 
whether or not he saw him, if he could have seen 
him by keeping a lookout.*> In the absence of stat- 
utory provisions ordinary vigilance is all that is re- 
quired.*® This does not mean ordinary care to avoid 


The 


Co. v. Toliver, 27 S.W.(2d) 985, 181 
Ark, 790; Ft. Smith Light & Traction 
Co, v. Hendrickson, 189 S.W. 1064, 126 
Ark. 377. 


Cal.—Shipley v. San Diego Electric 
Ry. Co., 289 P. 662, 106 Cal.App. 659; 
Spencer v. Chicago City Ry. Co., 220 
Tll.App. 436. 


Ind.—Indianapolis Traction & Ter- 
minal Co. v..Smith, 128 N.E. 38, 190 
Ind. 698; Indianapolis Traction & 
Terminal Co. v. Howard, 128 N.E. 35, 
190 Ind. 97; Terre Haute, Indianapolis 
& Eastern Traction Co. v. McDermott, 
144 N.E. 620, 82 Ind.App. 134 [mod 
141 N.E. 362]. 


Ky.—Ohio Valley Electric Ry. Co. v. 
Payne, 3 S.W.(2d) 223, 223 Ky. 197; 
Kentucky Traction & Terminal.Co. v. 
Humplrey, 182 S.W. 854, 168 Ky. 611; 
South Covington & C. St. Ry. Co. v. 
Crutcher, 123 S.W. 268, 135 Ky. 698. 


La.—Hearn v. St. Charles St. R. Co., 
34 La.Ann,. 160, 168. 


Miss.—Austin v. Vicksburg Trac- 
tion Co., 50 So. 682, 95 Miss. 867. 


Mo.—Koenig v. Union Depot R. Co., 
73 S.W. 637, 173 Mo. 698; St. Louis 
Carbonating & Mfg. Co. v. United 
Rys. Co. of St. Louis, 141 S.W. 904, 
162 Mo.App. 18. 


N.Y.—Etherington y. Prospect Park, 
ete., R. Co., 88 N.Y. 641, 642 [aff 24 
Hun 235]. 


“A driver can only be justly charg- 
ed. with negligence when he fails to 
observe something that he ought to 
see, and would see with ordinary 
vigilance; when he fails to be pre- 
pared for something visible, or at 
least of probable occurrence, or that 
might reasonably be expected to hap- 
pen.” . Hearn y. St. Charles St..R. 
Co., supra [quot Spencer y. Chicago 
City Ry. Co., 220 Ill.App. 436, 440]. 


[a] Thus the motorman of an elec- 
tric car approaching a crossing is 
bound only to use such care as a per- 
son of ordinary prudence and caution, 
aceording to the usual and general] 
experience of mankind, would exer- 
cise in the same situation and cir- 
cumstances, in respect to keeping a 
lookout for persons crossing the 
track. Koenig v. Union Depot R. Co., 
73 S.W. 637, 178 Mo. 698. 


[b] Sense, sight, and hearing.—It 
is the duty of motorman of street car 
approaching a crossing to use ordina- 
ry care in the exercise of sense, sight, 
and hearing. Indianapolis Traction 
& Terminal Co. v. Smith, 128 N.E. 38, 
190 Ind. 698; Indianapolis Traction & 
Terminal Co. v. Howard, 128 N.E. 35, 
190 Ind. 97. 


{c] Reasonable care.—A motor- 
man must keep a reasonably careful 
lookout for persons lawfully using the 
street, and use reasonable precautions 
to prevent accidents to them, and the 
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injury after the danger is actually seen but to use 
such care and diligence in watching for and discov- 
ering the danger.*? Since, when the car is moving, 
a motorman is required to keep a close lookout ahead, 
the nature of his duties prevents him from keeping 
a close watch in his rear.** 


Conductor of a street car is not required to keep 
a lookout to avoid accidents at crossings,°*® but if 
he sees a person exposed to danger, it is his duty 
to give a signal to stop the car and to take reason- 
able means to prevent the injury.*° 


Statutes or ordinances in some places impose upon 
the motorman, driver, or gripman in charge of a 
street railroad the duty of maintaining a vigilant 
watch.4 An ordinance requiring the motorman to 
keep a vigilant watch and on the first appearance 
of danger to stop as soon as possible requires the 
car to be stopped only when it is perceived that a 
collision is imminent*? and with due regard to the 
safety of passengers.*? The duty is not conditioned 
upon the negligence of a pedestrian who goes into 
a dangerous position, but upon the appearance of 
danger, whether such danger is caused by the pe- 
destrian’s negligence or otherwise.** Such ordinane- 
es require a higher degree of care than is required 
under the common law,*® and violation thereof ordi- 
narily amounts to negligence per se,*® but it has 
been held that noncompliance with such a require- 
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ment does not imply corporate negligence within the | 


meaning of a statute imposing a penalty on a cor- 
poration operating a street railroad which by rea- 
son of its negligence causes the death of a person.** 
For a motorman to be looking backward, and talking 
to someone in the car, when the car is moving rap- 
idly along a street where people are always likely 
to be erossing, is negligence under such an ordi- 
nance.*® A statute imposing a lookout duty on all 
persons running trains upon any railroad within 
the state has been held not to apply to street rail- 
roads.*® 


Duty to keep window clear. The duty of the mo- 
torman to keep the window in front of him cleared 
from rain to enable him to keep a lookout is a ques- 
tion of reasonable care under the circumstances ;°° 
if the extent of his vision is thereby diminished it 
is his duty to remove the hindrance to his view 
before proceeding,®! and the company cannot avail 
itself of its own negligence in failing to keep its 
windows in such condition that the motorman could 
see through them.°? 


[§ 288] f. Rate of Speed and Control of Car®>*— 
(1) In General. A street railroad company must 
operate its cars at such a rate of speed as under 
all the cireumstances is reasonable and compatible 
with the lawful and customary use of the street or 
highway by pedestrians and vehicles;°* and this 


degree of care required varies accord- 
ing to the time, place, and circum- 
stances. Austin v. Vicksburg Trac- 
tion Co., 50 So. 632, 95 Miss. 867. 


[ad] Extraordinary vigilance.— ‘It 
may well be doubted whether the 
drivers and conductors of street cars 
are legally bound to exercise extraor- 
dinary vigilance.” Etherington  v. 
Prospeet Park, ete., R. Co., 88 N.Y. 
641, 642 [aff 24 Hun 235]. 


37. Windle v. Southwest Missouri 
R. Co., 153 S.W. 282, 168 Mo.App. 


596. 


38. Bukowski v. Milwaukee Elec- 
tric Ry. & Light Co.,.125 N.W. 912, 
142 Wis. 517. 


39. Gebhardt v. St. Louis Transit 
Co., 71 S.W. 448, 97 Mo.App. 3738. 


40. Indianapolis Traction & Termi- 
nal Co. v. Croly, 96 N.E. 9738, 98 N.E. 
1091, 54 Ind.App. 566. 


41. See supra § 287; and cases in- 
fra notes 42-49. ; 


42. Memphis St. R. Co. v. Haynes, 
81 S.W. 374, 112 Tenn._712. 


43. Gray v. St. Paul City R. Co., 
91 N.W. 1106, 87 Minn. 280. 


44. Blyston-Spencer vy. United Rys. 
Co. of St. Louis, 132 S.w.-1175, 152 
Mo.App. 118. 


45. Grossman vy. Wells, ‘282 S.wW. 
710, 314 Mo. 158; State v. Reynolds, 
(Mo.) 244 S.W. 929, 933 [overr Sluder 
vy. St. Louis Transit Co., 88 S.W. 648, 
189 Mo. 107, 5 L.R.A.N.S. 186]. Con- 
tra Johnson v. Springfield Traction 
CO,,) HEU SW Ls 76 Mo: App, 4c 
Mertens v. St. Louis Transit Co., (Mo, 
App.) 96 S.W. 512; Septowsky v. St. 
Louis Transit Co., 76 S.W. 698, 102 Mo. 
App. 119. 

[a] Care under common law and 
ordinance contrasted.—“ ‘Vigilant 
watch’ means a watchful watch, an 
attentive watch. Common-law care 
would permit the motorman on less 
used streets to relax somewhat and 


to assume that people and vehicles 
will stop before actually reaching 
and entering the danger zone; or if 
already within such zone, that they 
will leave it in good time. The vigi- 
lant watch ordinance requires the 
motorman to be prepared to stop his 
car at the first appearance of danger, 
within the shortest time and space 
possible. It requires the motorman 
to anticipate that those approaching 
the track will come within the danger 
zone and that those within it will 
not seasonably leave it. Under the 
common law the motorman could as- 
sume that no such intention exists 
in the mind of the person approach- 
ing, until the contrary appears. If 
he is already on the track, the motor- 
man is permitted to assume that he 
will in due time get off of it upon 
timely signal, and no duty to stop 
the car or to check its speed rests 
upon the motorman until it is reason- 
ably apparent that such assumption 
eannot be safely relied upon.” State 
ex rel. Vogt v. Reynolds, 244 S.W. 
929, 933, 295 Mo. 375 


46. Sluder v. St. Louis Transit Co., 
88 S.W. 648, 189 Mo. 107, 5 L.R.A.N.S. 
186; Memphis St. R. Co. v. Haynes, 
81 S.W. 374, 112 Tenn. 712; Dallas 
Ry. & Terminal Co. vy. Bankston, (Tex. 
Civ.App.) 33 S.W.(2d) 500. 


47. Caswell v. Boston El. R. Co., 
77 N.E. 380, 190 Mass. 527. 


48. Dallas Rapid Transit R. Co. v. 
ee, 26 S.W. 455, 7 Tex.Civ.App. 


49. Bain v. Ft. Smith Light & 
Traction Co., 172 S.W. 848, 116 Ark. 
125, L.R:A.1915D LoO27. 


50. Isitt v. City of Seattle, 248 P. 
379, 140 Wash. 161. 

51. Algard y. Philadelphia Rapid 
Transit Co., 109 A. 647, 266 Pa. 390. 

52. Weber v. United Rys. Co. of 
Pe Louis, 213 S.W. 535, 201 Mo.App. 


53. Statutory and municipal regnu- 


lations see supra § 236. 


54 Ala.—Mobile Light & R. Co. v. 
Portis, 70 So. 136, 195 Ala. 320; Mo- 
bile Light & R. Co. v. R. O. Harris 
Sahara eA Co., 84 So. 867, 17 Ala.App. 
od, 


Cal.—Henderson-v. I.o0s Angeles 
Traction Co., 89 P. 976, 150 Cal. 689; 
Shipley v. San Diego Electric Ry. Co., 
289 P. 662, 106 Cal.App. 659. 


Colo.——Denver City Tramway Co. 
v. Wright, 107 P. 1074, 47 Colo. 366. 


Del.—Gismondi v. People’s Ry. Co., 
83 A. 136, 25 Del. 577; Willman v. Peo- 
ple’s “Re Co. 755. Aos32 20) Dele. 260. 
Cox v. Wilmington City R. Co., 53 A. 
569, 20 Del. 162; Snyder v. People’s 
R. Co., 53_A. 433, 20 Del. 145; Farley 
v. Wilmington, ete., Electric R. Co. 
52 A. 543, 19 Del. 581; Adams v. Wil- 
mington, etc., Hlectric R. Co., 52 A. 
264, 19 Del. 512. 


ill.—Savage v. Chicago, etc., Elec- 
tric Co.) 1&0 IN: EY 377, 2388 eee 
[aff 142 1ll.App. 342]. 


Ind.—Indianapolis St. R. Co. v. 
Bordenchecker, 70 N.E. 995, 33 Ind. 
App. 138. 

Iowa.—Watson v. Boone Blectric 
Co., 144 N.W. 350, 163 Iowa 316. 


Me.—Marden v. Portsmouth, etc., 
St. R. Co., 60 A. 530, 100 Me. 41, 109 
Am.S.R. 476, 69 L.R.A. 3006. 


Md.—State v. Washington, B. & A. 
Electric R. Co.; 131 Al 822), 827 140 
Mad. 443 [quot Cyc]. 


Mich.—Nissly v. Detroit, J. & C. 
Ry., 131 N.W. 145, 168 Mich. 676, 
Ann.Cas.1913C 719. 


N.J.—Newark Pass. R. Co. v. Block, 
27 A. 1067, 55 N.J.Law 605, 22 L.R.A. 


374; Camden, ete, R. Co. v. U. S. 
Cast Iron Pipe, ete., Co., 59 A. 523, 
68 N.J.Hq. 279. 

N.M.—Thompson vy. Aubuquerque 


Traction Co., 110 P. 552, 15 N.M. 407. 


N.Y.—Miller v. Buffalo & Lake Hrie 
Traction Co., 134 N.Y.S. 380, 149 App. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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duty exists at common law although there are no 
state statutes or municipal ordinances applicable.®® 
Accordingly a motorman or driver must at all times 
so regulate the speed of his car as to have it under 
reasonable control,®* so as to be able to reduce the 


Div. 396. 


Ohio.—Cincinnati St. R. Co. v. Lew- 
is,.23 OhioC@ir. Ct. 127. 


Or.—Oberstock v. United Rys. Co., 
Marites das SOSm Ox, Lots 


Pa.—Breary v. Traction Co., 5, Pa. 
Dist. 95 


Porto Rico.—Morales v. Porto Rico 
Ry., Light & Power Co., 27 Porto Rico 
704; Olavarria v. Porto Rico Railway, 
Light & Power Co., 26 Porto Rico 584, 
585 [eit Cyc]. 


Va.—Newport News, etc. R., a 
Co. v. Nicolopoolos, 63 S.E. 4438, 109 
Va. 165. 


W.Va.—Riedel v. Wheeling Tractien 
Co, PTS Be 174969: Ws Va. 18. 


N.S.—Inglis v. Halifax Electric 
‘Fran’ Co.) (S2eNisS: chi 


Ont.—Ewing v. Toronto R. Co., 24 
Ont. 694; Drewitt v. Hamilton, Grims- 
by & Beamsville Electric Ry. Co., 9 
Ont.W.R. 427. 


[a] Thus, unless expressly ver- 
mitted the speed of a street car should 
be no greater than is reasonable and 
consistent with the usual use of the 
highway. Newport News, ete. R., 
ete., Co. v. Nicolopoolos, 63 S.E. 4438, 
109 Va. 165; Riedel v. Wheeling Trac- 
tion Co., 71 S.BE. 174, 69 W.Va. 18. 


[b] Customary speed.—A_ street 
car operator must operate his car in 
the manner and run it at a speed cus- 
tomary at the place. Shipley v. San 
Diego Electric Ry. Co., 289-P. 662, 
106 Cal.App. 659. 


[ec] Schedule rate.—Where it ap- 
pears that the street at the point of 
the accident is passed over daily by 
hundreds of bicyclists, and that the 


schedule rate of speed at that point. 


is twelve miles an hour, it is as a 
matter of law the duty of the com- 
pany not to exceed that speed. Den- 
ver City Tramway Co. v. Wright, 107 
P. 1074, 47 Colo. 366. 


[d] Due care.—In the absence of 
statute regulating the speed at which 
a street car may be operated in a pub- 
lic street, those who operate it are 
bound by the same rule of due care 
which governs others in_ using vehi- 
eles in public streets. Thompson v. 
Albuquerque Traction Co., 110 P. 552, 
15 N.M. 407. 


[e] Between street intersections < a 
car must be operated at a reasonably 
safe speed. Miller v. Buffalo & Lake 
Erie Traction Co., 134 N.Y.S. 380, 149 
App.Div. 396. 


55. East St. Louis Electric St. R. 
Co. v. Burns, 77 Ill.App. 529. 4 


56. Ala.—Birmingham R., etc., Co. 
v. Clarke, 41 So. 829, 148 Ala. 673; 
Mobile Light & R. Co. v. R. O. Harris 
Grocery Co., 84 So. 867, 17 Ala.App. 
354; Mobile ‘Light & R. Co. v. Thomas, 
80 So. 693, 16 Ala.App. 629. 


Conn.—Woodhull v. Connecticut 
Co., 124 A. 42, 100 Conn. 361; Currie 
v. Consolidated R. Co., 71 A. 356, 81 
Conn. 383. 

Del.—McGowan v. Wilmington & PF. 
Traction Co., 92 A. 1015, 28 Del. 281, 
Tobias v. People’s Ry. Co., 80 A. 358, 
26 Del. 59. 


D.C.—Capital Traction Co. v. Apple, 
34 App.D.C. 559. 


Ga.—Collins v. Augusta-Aiken Ry. 
[60 C. J.—25] 
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& ay Cena ets ote Wen 78 S.H. 944, 13 
Ga.App. 


Realy as Union Traction Co. v. 
Love, 99 N.E. 1005, 180 Ind. 442. 


Iowa.—Johnson v. Des Moines City 
Ry. Co., 207 N.W. 984, 201 Iowa 1044; 
Payne Vv. Waterloo, C. F. & N. Ry. Co., 
133 N.W. 781, 153 Iowa 445. 


Ky.—Smith v. Ohio Valley Electric 
EVY4 CO! Se. Wired) S604 Macon ky. 
311; Louisville Ry. Co. v. De Marsh, 
262 S.W. 18, 203 Ky. 231; Kentucky 
Traction & Terminal Co. v. Jenkins, 
188 S.W. 645, 171 Ky. 539; Hymarsh’s 
Adm’r v. Paducah Traction Co., 150 
S.W. 9, 150 Ky. 109; Netter’s Adm’r 
v. Louisville Ry. Co., 121 S.W. 636, 
134 Ky. 678; Louisville R. Co. v. 
Knocke,, 117 S.W. 271; peels Ry. 
Co. v. Gaar, 112 S.W. alah 


Md.—Staterv. Washington, B.& A 
Bilectric, Ry Cog 31s. Ag v8 22.827, 149 
Md. 443 [quot Cyc]. 


Mass.—Kupieec v. Warren, ete., 
R. Co., 82 N.E. 676, 196 Mass. 463. 


Mich.—Ablard v. Detroit United R. 
Co., 102 N.W. 741, 139 Mich. 248. 


Minn.—Smith v. Minneapolis St. R. 
Co., 104 N.W. 16, 95 Minn, 254. 


Mo.—Funck v. Metropolitan St. R. 
Co., 113 S.W. 694, 133 Mo.App. 419. 


N.Y.—Volosko v. Interurban St. 
Co:7'82 -N.By 1090, 190 =NUY. 206, i 
L.R.A.N.S. 1117 [rev 99 N.Y.S. 484, 113 
App.Div. 747]; McClain v. Brooklyn 
City Re Co. sac Nes 106252 P16" IN. Ys 
459; Hegan v. Eighth Avenue R. Co., 
15 N.Y. 386; Miller v. Buffalo & Lake 
Erie Traction Co., 134 N.Y.S. 380, 149 
App.Div. 396; Harvey v. Nassau Elec- 
Bae RK. .Co.;. SoN.Y SS: 20,735, App. Div. 


Ohio.—Cincinnati Traction Co. v. 
Harrison, 24 OhioCir.Ct.N.S. 1. 


Pa.—Schmidt v. Philadelphia Rapid 
Transit Co., 98 A. 691, 253 ‘Pa. 502; 
Kline v. Electric Traction Co., 37 A. 
522, 181 Pa. 276. 


Porto Rico.—Cabrera v. San Juan 
tae & Transit Co., 4 Porto Rico 
Fe 0. 


Tenn.—Memphis St. R. Co. v. Scan- 
lan, 1 Tenn.Civ.A. 679. 


Tex.—Wichita Falls Traction Co. v. 
McAbee, (Civ.App.) 21 S.W.(2d) 97. 


Ont.—Gosnell v. Toronto R. Co., 21 
Ont.A. 553 [aff 24 Can.S.C. 582]. 


“The duty of the motorman is to 
operate the car with reasonable celer- 
ity, within the speed limit fixed by 
city ordinance, if there be such, for 
the accommodation of the traveling 
public and exercising due care to pro- 
tect from injury not only his passen- 
gers, but those who are on the 
streets,’ Mobile Light & R. Co. Vv. 
R. O. Harris Grocery Co., 84 So. 867, 
868, 17 Ala.App. 354. 


[a] “By the term ‘under control,’ 

. » dis meant that the motorman, 
by the means at his command and by 
the use of due diligence, could so les- 
sen the speed of his car, or even stop 
it if necessary, to avoid the danger 
of a collision with or injury to any 
person or thing-he could have antici- 
pated or foreseen as probably being 
on or near the track.” Wichita Falls 
Traction Co. v. McAbee, (Tex.Civ. 
App.) 21 S.W.(2d) 97. 


57. Ala.—Jordan vy. Alabama City, 


St. 
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speed, and if necessary stop the car, when danger 
is imminent;°* and so as to avoid danger which is, 
or in the exercise of ordinary care should be, known 

to him;°* and this rule is particularly applicable 
when the car is approaching a street crossing,®® 


G. & A. Ry. Co., 60 So. 309, 179 Ala. 
291; Anniston Electric, ete., Co. Vv. 
Hewitt, 36 So. 39, 139 Ala. 442, 101 
Am.S.R. 42; Birmingham R., ete., Co. 
Ve City Stable Co., 24 So. 558, 119 Ala. 
615,72 'Am.S\R. 955; Mobile Light & 
R. Co. -v. Thomas, 80 So. 693, 16 Ala. 
App. 629. 


| D.C.—Capital Traction Co. v. Apple, 
384 App.D.C. 559. 


Ill.—Zyla v. Chicago City Ry. Co., 
158 Ill.App. 401. 


Ky.—Louisville Ry. Co. v. 
Marsh, 262 S.W. 13, 303 Ky. 231. 


Md.—State v. Washington, B. & A. 
Electric Ru. Co., 131A. 822, szt, 149 
Md. 443 [quot Cyc]. : 


Minn.—Flannagan v. St. Paul City 
R. Co, 71 N.W. 379, 68 Minn. 300. 


N.J.—Consolidated Traction Co. v. 
Glynn, 37 A. 66, 59 N.J.Law 432. 


N.Y.—Volosko vy. Interurban St. R. 
Co., 82 °N.E= 1090, 190) Nex. (2106, 25 
L.R.A.N.S. 1117; Fullerton vy. Metro- 
politan St. R. Co., 55 N.Y.S. 1068, 37 
App.Div. 386. 


Porto Rico. Sabena v. San Juan 
eee & Transit Co., 4 Porto Rico Fed. 


Utah.—Kakunis v. Ogden Rapid 
Transit Co., 221-P. 853, 63 Utah.4. 


Ta] Thus it is the duty of a mo- 
torman operating a street car at 
night, during a rain storm, along a 
public street, with the condition of 
which he was fully acquainted, to 
have his car under such control that 
he can stop it within the distance 
that his headlights would disclose an 
automobile on the track on an unpaved 
part of the street separated by curbs 
from the paved portions. Kakunis v. 
Ogden Rapid ransit Co., 221 P. 853, 
63 Utah 4. 


[b] Rule applied.—Where a per- 
son has the right to drive across the 
track at a certain point, it is negli- 
gence in the company to run a car 
there at such a rate of speed as to 
be unable to avoid running into him. 
Birmingham R., etc., Co. v. City Stable 
ae 24 So. 558, 119 Ala. 615, 72 Am.S.R. 


De | 


58. Collins v. Augusta-Aiken Ry. & 
Electric Corporation, 78 S.E. 944, 13 
Ga.App. 124. See Mullen v. Johnson, 
196 Iil.App. 303. 


59. Conn.—Woodhull v. Connecti- 
cut Co., 124 A. 42, 100 Conn. 361. 


Del.—Culbert v. Wilmington & P. 
Traction Co., 82 A. 1081, 26 Del. 253; 
White v. Wilmington City R. Co., 68 
A. 931, 22 Del. 105; Foulke v. Wil- 
oaueton City R. Co., 60 A. 973, 21 Del. 


Idaho.—Pilmer v. Boise Traction 
Co., 94 PB. 432, 14 Idaho 327, 125 Am. 
S.R. 161, 15 L.R.A.N.S. 254. 


Ill. West Chicago St. R. Co. v. Pet- 
ters, 638 N.E. 662, 196 Ill. 298 [aff 95 
Ill.App. 479]; Shearer v. Aurora E. & 
C. R. Co., 200 Ill.App. 225; Zyla v. Chi- 
cago City Ry. Co., 158 Tll.App. 401; 
O’Connell v. Chicago City Ry. Co., 
150 Ill.App. 157; Chicago City R. Co. 
v. Nonn, 133 Ill.App. 365. 


Ind.—Indianapolis Traction & Ter- 
minal Co. v. Smith, 128 N.E. 38, 190 
Ind. 698; Indianapolis Traction & 
Terminal Co. v. Howard, 128 N.E, 35, 
190 Ind. 97. 
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where it is being run on a crowded or densely pop- 
ulated street,®° where there is an obstruction from 
any cause to the motorman’s sight of his track,°? 
or where there is a sign over the tracks requiring 
cars to run slow®? although the speed need not be so 
regulated as to avoid injury to persons using the 
street or highway in an unreasonable and improper 
The company is not. obliged to run its 
ears at as low a rate of speed when passing private 
entryways** or have them under as immediate con- 


manner.°®? 


Iowa.—Watson v. Boone Electric 
Co., 144 N.W. 350, 163 Iowa 316. 


Ky.—Louisville R. Co. v. French, 
71 S.W. 486, 24 Ky.L. 1278. 


La.—Carroll v. New Orleans Ry. & 
Light Co., 51 So. 1029, 125 La. 898. 


Me.—Brown v. Androscoggin & K. 
R. Co., 143 A. 596, 127 Me. 387; Glid- 
den v. Bangor Ry. & Electric Co., 92 
- A. 185, 112 Me. 354; Denis v. Lewis- 
ton, etc., St. R. Co., 70 A. 1047, 104 Me. 
39; Marden v. Portsmouth, etc., St. R. 
Co., 60 A. 530, 100 Me. 41, 109 Am.S.R. 
476, 69 L.R.A. 300. 


Md.—State v. Washington, B. & A. 
Hlectric R. Co., 131 A. 822, 827, 149 Md. 
443. [quot Cyc]; Washington, B. & 
A. E. R. Co. vy. Faulkner, 112 A. 820, 
137 Md. 451; Sparr v. United Rys., 
etc., Co., 79 A. 585, 114 Md. 316. 


Minn.—Langdon v. Minneapolis St. 
Ry. Co., 1388 N.W. 790, 120 Minn. 6; 
Watson v. Minneapolis St. R. Co., 55 
N.W. 742, 53 Minn. 551. 


Mo.—Moore v. Metropolitan St. Ry. 
Co., 180 S.W. 408; Grout v. Central 
Electric R. Co., 102 S.W. 1026, 125 Mo. 
App. 552; Cole v. Metropolitan St. R. 
Co., 97. S.W. 555, 121 Mo.App. 605. 


N.J.—Devine v. Public Service Ry. 
Co., 88 A. 1080, 85 N.J.Law 243 [rev 
86 A. 260]; Searles v. Elizabeth, etc., 
R., Co., 57 A. 134, 70 N.J.Law 388. 


_ N.Y.—Crantz v. Nassau Hlectric R. 
Co., 138 N.Y.S. 966, 154 App.Div. 247; 
Miller v. Buffalo & Lake Erie Traction 
Co., 134 N.Y.S. 380, 149 App.Div. 396; 
Sesselmann v. Metropolitan St. R. Co., 
78 N.Y.S. 482, 76 App.Div. 336; 
Schoener v. Metropolitan St. R. Co., 
76 N.Y.S. 157, 72 App.Div. 23; Town- 
er v. Brooklyn Heights R. Co., 60 N. 
Y.S. 289, 44 App.Div. 628. 


Ohio.—Steubenville & ‘Wheeling 
Traction Co. v. Brandon, 100 N.E. 325. 
87 OhioSt. 187; West v. Gillette, 22 
OhioCir.Ct.N.S. 369; Interurban R., 
etc., Co. v. Hines, 32 OhioCir.Ct. 355. 


Or.—Wolf vy. City R. Co., 85 P. 620, 
91 P. 460, 50 Or. 64, 15 Ann.Cas, 1181. 


Pa.—Schmidt y. Philadelphia Rapid 
Transit ‘Co., 98 A; 691,253 Pa. 50u2; 
Waener v. Philadelphia Rapid Transit 
Co., 97 A. 471, 252 Pa. 354. 


Tenn.—Memphis St. R. Co. v. Wil- 
son, 69 S.W. 265, 108 Tenn. 618. 


W.Va.—Ashley v. Kanawha Valley 
Traction Co., 55 S.H. 1016, 60 W.Va. 
306, 9 Ann.Cas. 836. 


Can.—Columbia Bitulithie Ltd. v. 
British Columbia Electric Ry. Co., 55 
Can.S.C. 1 [rev 23 B.C. 160]. 


[a] Thus, on approaching a street 
crossing the motorman must antici- 
pate that a person approaching such 
crossing from either side may turn 
his team into the street, and must ex- 
ercise all due care to have his car 
under such control aS to be able to 
stop it if necessary to avoid an acci- 
dent. Marden v. Portsmouth, etc., St. 
R. Co., 60 A. 580, 100 Me. 41, 109 Am. 
S.R. 476, 69 L.R.A. 300. 


[b] Steep down grade.—In ap- 
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at night.®? 


fast;*° and >in 


proaching a crossing where there is 
a steep down grade, it is the duty of 
a motorman to make the descent at 
reasonable speed, so as not to put the 
ear beyond his control. White v. 
Wilmington City R. Co., 63 A. 931, 22 
Del. 105; Foulke v. Wilmington City 
R. Co., 60 A, 978, 21 Del. 363. 


[ec] Obscured vision.—A motor- 
man, whose car was approaching a 
street crossing, and whose vision was 
obscured by an are light, is bound to 
have his car under his control until 
it passes the zone of the light and he 
can see travelers. Glidden v. Bangor 
Tee & Electric-Co., 92 A. 185, 112 Me. 


[d] Obstructed view.—Where the 
motorman’s view of the crossing is 
obstructed, it is even more his duty 
to approach the crossing with his car 
under control. Schoener v. Metropol- 
on Reo; 16) N.YeSse157,. 12. App: 

iv. ¢ 


60. Ala.—Mobile Light & R. Co. v. 
R. O. Harris Grocery Co., 84 So. 867, 
17 Ala.App. 354. 


Cal.—Schierhold v. North Beach, 
etc., R. Co., 40 Cal. 447. 


D.C.—Capital Traction Co. v. Apple, 
34 App.D.C. 559. 


Tll.— Quincy Horse Ri, ete., Co. v. 
Gnuse, 27 N.B. 190, 187 Ill. 264 [rev 
38 Ill.App. 212]; Chicago City R. Co. 
v. Roach, 76 Ill.App. 496. 


Ind.—Terre Haute, Indianapolis & 
Eastern Traction Co. v. McDermott, 
144 N.E. 620, 82 Ind.App. 134 [mod 
op 141 N.E. 362]; Moran v. Leslie, 70 
N.E. 162, 33 Ind.App. 80. 


Md.—State v. Washington, B. & A. 
Blectric. R.. 'Cojy 131 2AS 822, 82%, L249 
Md. 443 [quot Cyc]. 


Mo.—Grout v. Central Electric R. 
Co., 102 S.W. 1026, 125 Mo.App. 552. 


[a] Immediate and absolute con- 
trol—The drivers of street cars 
through a densely populated city 
cught always to have their teams un- 
der their immediate and absolute con- 
trol. Schierhold v. North Beach, etc., 
R. Co., 40 Cal. 447 


61. Engvall v. Des Moines City Ry. 
Co., 121 N.W. 12, 145 Iowa 560; An- 
derson v. Public Service Corporation, 
80 A. 480, 81 N.J.Law 700. 


[a] For example, dust or darkness 
or any other cause. Anderson vy. 
Public Service Corporation, 80 A. 480, 
81 N.J.Law 700. 


[b] Thus a motorman, when his 
view is obstructed so as to prevent 
seeing the approach of persons to 
the track, must keep his car under 
complete control until his view be- 
comes unobstructed. Engvall v. Des 
Moines City Ry. Co., 121 N.W. 12, 145 
Iowa 560. 


62. State v. Washington, B. & A. 
Electric R. Co., 131 A. 822, 827, 149 
Md. 443 [quot Cyc]; Hayward v. 
North Jersey St. R. Co., 65 A..787, 74 
N.J.Law 678, 8 L.R.A.N.S. 1062. 


63. State v. Washington, B. & A. 


trol midway of the block®® as it is when approach- 
ing street crossings. 
quired of the motorman of a street car than of an 
engineer on a locomotive®* and more care is required 
during the active business hours of the day than late 
Greater care must be exercised in run- 
-ning a street car across the streets of a city than 
in crossing a highway in the country.*® 
may, however, maintain a fair rate of speed,®°® or go 


More care as to speed is re- 


Street cars 


the absence of an express regu- 


Blectric R. Co., 181 A. 822, 827, 149 
Md. 443 [quot Cyc]; Meyer v. Lindell 
R. Co., 6 Mo.App. 27. 


64. Morales v. San Juan Light. 
etc., Co., 4 Porto Rico Fed. 361. 


65. Gitomir v. United Rys. & Elec- 
tric Co. of Baltimore City, 146 A. 279, 
157 Md. 464; United Rys. & Electric 
Co. of Baltimore v. Carneal, 72 A. 771, 
110 Md, 211. 


66. Ingle v. Asheville Power, & 
Light Co., 90 S.E. 953, 172 N.C. 751. 


Rate of speed and control of trains: 
Generally see Railroads §§ 2152-2154. 
Se apes see Railroads §§ 1827— 


67. Dubose v. New Orleans Ry. & 
Light Co., 49 So. 696, 123 La. 1029. 


[a] Reason for rule.—During the 
active business hours of the day. 
there are many persons and vehicles 
on the street. Dubose v. New Orleans 
bie Light Co., 49 So. 696, 123 La. 


68. Barnes v. United Rys. & Elec- 
tric Co. of Baltimore, 116 A. 855, 140 
Md. 14; Sparr v. United Rys. & Elec- 
tric Co. of Baltimore, 79 A. 585, 114 
Md. 316; United Rys. & Electric Co. 
of Baltimore v. Ward, 77 A. 593, 113 
Md. 649; Gurrie v. New Yark & North 
Shore Traction Co., 1385 N.Y.S. 833, 
151 Bop TN. 57 [motion den 136 N.Y. 
S. 1136, 151 App.Div. 919]; Morales v. 
Porto Rico Railway, Light & Power 
Co., 27 Porto Rico 704. 


[a] Rule applied.—It is not negli- 
gence for the motorman of a subur- 
ban street railway company, whose 
tracks lie on a highway on which 
there are no intersecting roads for 
more than a mile, and on which there 
is only one house, not to have his car 
under that control which is demanded 
in populous districts with numerous 
intervening streets. Gurrie v. New 
York & North Shore Traction Co., 135 
N.Y.S. 833, 151 App.Div. 57 [motion 
den 136 N.Y.S. 1136, 151 App.Div. 919]. 


{[b] Outlying districts of city.— 
The rule requiring street railroads 
to keep their cars under control, and 
not to operate them at high speed in 
crowded thoroughfares of a city, does 
not require the reduction of speed of. 
electric cars approaching road cross- 
ings in the outlying districts, though 
within city limits. Sparr v. United 
Rys. & Electric Co. of Baltimore, 79 
A. 585, 114 Md. 316. .- 


{[c] Interurban or country traffic 
railways are like a railroad and are 
not subject to the rule requiring 
street railways to be exceedingly 
careful of their speed within the ur- 


ban zone. Morales y. Porto Rico Rail- 
way, Light & Power Co., 27 Porto 
Rico 704. 


69. Yingst v. Lebanon & A. St. Ry. 
Co., 31 A. 687, 167 Pa. 438; Stoudt v. 
Philadelphia Rapid Transit Co., 97 
Pa.Super. Bs 


70. Yingst v. Lebanon & A, St. Ry. 
Co., 31 A; 687, 167 Pa. 438. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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lation limiting the rate of their speed,’! the mere 
fact that a car is running at a rapid rate does not 
establish that it is being run in a negligent man- 
ner,’? although a high rate of speed is some evidence 
of negligence’? and although it may be negligence 


as a matter of fact.74 


Circumstances showing or tending to show negli- 


71. See infra § 290. 


72. Cal.—California Rendering Co.. 
v. Pacific Electric Ry. Co., 269 P. 922, 
205 Cal. 73; Cook v. Los Angeles Ry. 
Corporation, 145°°-P./1013, £69: Cal. 113; 


Ill.— West Chicago St. R. Co. v. Cal- 
low, 102 I1l.App. 323; Rack v. Chicago 
City R. Co., 69 Ill.App. 656 [aff 50 
N.E. 668, 173 Ill. 289, 44 L.R.A. 127]. 


Ind.—Indiana, Union Traction: Co. 
v. Love, 99 N.E. 1005, 180 Ind. 442; 
Union Traction Co. v. Howard, 90 N. 
EB. 764, 173 Ind. 335. 


Iowa.—Watson v. Boone Electric 
Co., 144 N.W. 350, 163 Iowa 316. ; 


Md.—State v. Washington, B. & A, 
mléctrie R.).Co.j .l3hL) Als 822;':827,° 149 
Md. 443 [quot Cyc]; Westerman v. 
United Rys. & Electric Co. of Balti- 
more, 96 A. 355, 127 Md. 225. 


Mass.—Williams v. Nahant & Lynn 
= Ry. Co., 159 N.E. 498, 262 Mass, 
66. 


Mich.—Nissly v. Detroit, J. & C. 
Ry., 131 N.W. 145, 168 Mich. 676, Ann. 
Cas.1913C 719. 


Mo.—Wood v. Wells, 270 S.W. 332; 
Brandt v. United Rys. Co. of St. 
Louis, 132 S.W. 39, 153 Mo.App. 16. 


N.J.—Smith v. Public Service Cor- 
poration of New Jersey, 75 A. 937, 78 
N.J.Law 478, 20 Ann.Cas. 151. 


N.Y.—Bittner v. Crosstown St. R. 
Co., 46 N.E. 1044, 153 N.Y. 76, 60 Am. 
S.R. 588; Reid Ice Cream. Co. v. New 
Work, Gity-Ra Cor 89); Neves 968% 97 
App.Div. 303; Dettmers v. Brooklyn 
Heights R. Co., 48 N.Y.S. 23, 22 App. 
Div. 488. 


Ohio.—Baumgardner v. Toledo Elec- 
tLIG St: RasCo:y 5 OhioS:&C.P. 1595" 7 
OhioN.P. 386. 


Or.—Oberstock v. United Rys. Co., 
137 P. 195,68 Or. 197: 


Pa.—Kuhns v. Conestoga Traction 
Co., 138 A. 838, 290 Pa. 303; Gavin v. 
Philadelphia Rapid Transit Co., 113 
A. 832, 271 Pa. 73; Jerdon v. Philadel- 
phia Rapid Transit Co., 103 A. 733, 260 
Pa. 275. 


Porto Rico.—Morales v. Porto Rico 
Ry., Light & Power Co., 27 Porto Rico 
704; Olavarria v. Porto Rico Railway, 
Light & Power Co., 26 Porto Rico 584, 
585 [cit Cyc]. 

Ont.—Foreman v. Berlin & Water- 
loo Street Ry. Co., 11 Ont.W.R. 756. 


“Aside from statutory or munici- 
pal regulation, no rate of speed is 
negligent per se.’ Wood v. Wells, 
(Mo.) 270 S.W. 332, 335. 


[a] Rates not of themselves con- 
stituting negligence.—(1) Eight or 
ten miles an hour. Reid Ice Cream 
Co. v. New York City R. Co., 89 N.Y.S. 
968,97 App.Div. 303. (2) Twelve miles. 
an hour. West Chicago St. R. Co. v. 
Callow, 102 Ill.App. 323; Rack v. Chi- 
cago City R. Co., 69 Ill.App. 656 [aff 
50 N.E. 668, 173 Ill. 289, 44 L.R.A. 
127]; Brandt v. United Rys. Co. of St. 
Louis, 132 S.W. 39, 153 Mo.App. 16. 
(3) Twelve or fifteen miles an hour. 
Bittner v. Crosstown St. R. Co., 46 N. 
EB. 1044, 153 N.Y. 76, 60 Am.S.R. 588. 
(4) Twenty miles an hour between es- 
tablished crossings on a city street. 
Gavin v. Philadelphia Rapid Transit 
Co., 113 A. 832, 271 Pa. 73. (5) Twen- 
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gence.’> What rate of speed is reasonable and con- 
‘versely what rate of speed is unreasonable and neg- 
ligent is determined by the relation of the speed to 
the cireumstances under which it is maintained, hav- 
ing regard to all circumstances and conditions ex- 


isting at the time, which may increase the danger 


ty-five miles an hour at night. Wil- 
liams v. Nahant & Lynn St. Ry. Co., 
159 N.E. 498, 262 Mass. 66. (6) Thirty 
miles an hour over a country crossing. 
Indiana Union Traction Co. v. Love, 
99 N.E. 1005, 180 Ind. 442. 


73. Kuhns vy. Conestoga Traction 
Co., 138 A. 838, 290 Pa. 303. 


74 Alabama Power Co. v. Brown, 
87 So. 608, 205 Ala. 167. 


75. Violation of statutory or mu- 
nicipal speed limit as negligence see 
infra § 290. 


76. Ala.—Alabama Power Co. vy. 
Brown, 87 So. 608, 205 Ala. 167. 


Cal.—Cook y. Los Angeles Ry. Cor- 
poration, 145 P. 1018, 169 Cal. 113; 
Henderson v. Los Angeles Traction 
€o;, 89.P."97%6, 150.Cal, 689. , 


Conn.—Morse v. Consolidated R. 
Co., 71 A. 558, 81 Conn. 395; Smith v: 
Connecticut R., etc., Co., 67 A. 888, 80 
€onn., ~268, 17 LJR.AN.S.. 707; ° Gar- 
field v. Hartford, etc., St. R. Co., 67 
A. 890, 80 Conn. 260. 


Ill.— West Chicago St. R. Co. v. Cal- 
low, 102 Ill.App. 323. 


Me.—Butler v. Rockland, ete., St. 
R. Co., 58 A. 775, 99 Me. 149, 105 Am. 
SUR? 267 ¢ 


Md.—State v. Washington, B. & A. 
Blectric R. Co., 131 A. 822, 827, 149 
Md. 443 [quot Cyc]. 


Mass.—Com. v. Temple, 14 Gray 69. 


Mich.—Nissly v. Detroit, J. & C. 
Ry., 181 N.W. 145, 168 Mich. 676, Ann. 
Cas: 1913 C7195 


Mo.—Montague v. Missouri & K. I. 
R. Co., 264 S.W. 813, 305 Mo. 269; 
Warner v. St. Louis, etc., R.-Co., 77 
S.W. 67, 178 Mo. 125; Brandt v. Unit- 
ed Rys. Co. of St. Louis, 132 S.W. 39, 
153 Mo.App. 16. 


N.J.—Consolidated Traction Co. v. 
Glynn, 37 A. 66, 59 N.J.Law 432. 


N.Y.—Adolph v. Central Park, etce., 
By Cog (on INDY do 0 meaCoseroveruv. 
Metropolitan St. R. Co., 77 N.Y.S. 624, 
74 App.Div. 166 [aff 66 N.E. 1106, 173 
N.Y. 628]; O’Callaghan v. Metropoli- 
tan St. R. Co. 75 N.Y.S.: 171,69 App. 
Div. 574 [aff 66 N.B. 1112, 174 NVY. 
521]; Fandel v. Third Ave. R. Co., 
44 N.Y.S. 462, 15 App.Div. 426 [aff 57 
N.E. 1110, 162 N.Y. 598]. 


N.C.—Davis v. Durham Traction 
Co., 53 S.E. 617, 141 N.C. 134. 


Ohio.—Cincinnati Traction Co. v. 
Kroger, 10 OhioCir.Ct.N.S. 64, 30 Ohio 
Cir.Ct. 654. 


Pa.—Breary v. Traction Co., 5 Pa. 
Dist. 95. 


R.I.—Hinchey v. Rhode Island Co., 
TO Ac so DO a0) al b20. ; 


Ont.—Foreman vy. Berlin & Water- 
loo St. Ry. Co., 11 Ont.W.R. 756. 


And see cases infra this note. 


“Negligent speed at common law is 
dependent upon all the surrounding 
circumstances.” Montague v. Mis- 
souri & K. I. R. Co., 264 S.W. 813, 816, 
305 Mo. 269. 


[a] Rule stated and applied.—(1) 
The speed at which a car may be run 
along a highway must depend on the 
nearness of the track to the side of 


of persons being on or near the track.7¢ 
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the street and the likelihood of per- 
sons driving out from the yards, and 
whether the driveways are so situated 
that such persons can learn of the 
approach of the cars in season to 
avoid collision. Butler v. Rockland, 
ete. Sti cR. Co. 58 A. 775, 99; Me c1.49-5 
105 Am.S.R. 267. (2) The test of neg- 
ligence in the rate of speed of a street 
car is the speed at which an ordinar- 
ily prudent man would run the car un- 
der similar circumstances. Stafford v. 
Chippewa Valley Blectric .R. Co., 85 
N.W. 1036, 110 Wis. 331. (3) Negli- 
gence as to speed depends upou 
whether the car was being run at a 
speed beyond that which would be 
employed by one exercising ordinary 
care. Cook v. Los Angeles Ry. Cor- 
poration, 145 P. 1013, 169 Cal. 113. 
(4) Where a street car is moving at 
a lawful rate of speed, and a traveler 
comes on the track, the company is 
required to use ordinary care, as by 
giving the signals, lowering the speed, 
and stopping the car, if reasonably 
necessary, and where the car is prop- 
erly equipped and the equipments are 
used with reasonable promptness; the 
company will not be liable for an in- 
jury sustained (Davis v. Durham 
Traction Co.,°53 S.E. 617, 141. N.C: 
134), (5) but where the car is moving 
at an excessive rate of speed, and by 
reason thereof the signals cannot be 
given or the appliances used by the 
exercise of ordinary care, the com- 
pany will be liable for an injury, be- 
cause it has, by the excessive speed, 
brought about a condition which it 
cannot control (Louisville R: Co. v. 
Buckner, (Ky.) 113 S.W. 90; Davis v. 
Durham Traction Co., supra). (6) 
Whether the speed of a freight car 
operated on a street railway at night 
was excessive, in the absence of a 
positive regulation, depends on cir- 
cumstances involving whether the car 
was lighted, or had a headlight, and 
whether warning was given of its ap- 
proach, etc. Hinchey v. Rhode Island 
GOeeiiG, BAS 35.0; w30) ev 20s AG) ere 
speed of eight miles an hour is neg- 
ligence, unless it is a safe rate under 
all the cireumstances. Henderson v. 
Los Angeles Traction Co., 89 P. 976, 
150 Cal. 689. 


[b] Bates not negligent under cir- 
cumstances.—(1) A rate of speed of 
from eight to fifteen miles an hour is 
not, in the absence of further evi- 
dence on the subject, negligence in an 
outlying district. Kupiec v. Warren, 
etc., St. R. Co., 82 N.E. 676, 196 Mass. 
463; Theobald v. St. Louis Transit 
Co., 90 S.W. 354, 191 Mo. 395. (2) So 
a rate of speed of from twelve to 
twenty miles an hour is not of itself 
negligence in a sparsely settled and 
little frequented locality. Trigg v. 
Water, etc., Co., 114 S.W. 972, 215 Mo. 
521, 20 L.R.A.N.S. 987; American Ice 
Co. v. New York City R. Co., 98 N.Y.S. 
219, 50 Misc. 183. (3) A speed of ten 
miles an hour is not negligence where . 
it is the customary speed at the place 
of the accident (Wilson v. Chicago 
City R. Co., 183 Ill.App. 483), (4) and 
the fact that a street car company 
ran its car at the same rate as usual 
at the place where the injury oc- 
curred, although faster than was 
usual] in other parts of the city, is not 
negligence (Warner v. St. Louis, etc., 
R. Co., 77 S.W. 67, 178 Mo, 125). . (5) 
So where, in the absence of legisla- 
tive requirements, a motorman has no 
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dinarily negligence to run a car at an unusual and | 
excessive rate of speed over a street crossing’’ or 
along a crowded or much used street,’* even though 
such speed is not in excess of the limit of speed fixed 
by ordinance or statute,’® if, under the circumstanc- 
es, it is a dangerous rate,°° the mere fact that the 
company is prohibited by statute or ordinance from 
running at a greater than a given rate of speed is 
not a license for it to run at that rate of speed un- 
So it has been held neg- 
ligence to run at a high rate of speed under adverse 
light or atmospheric conditions,*? without lights,** 
or without giving proper warning,** or to accelerate 


der all cireumstances.§* 


occasion to foresee danger to another 
at a street crossing, it is not negli- 
gence to maintain the usual rate of 
speed over a crossing. Skinner v. 
Tacoma R., ete, Co., 89 P. 488, 46 
Wash, 122. 


[c] Reasonable speed for horse 
car, in the absence of an ordinance to 
the contrary, is the average rate of 
vehicles used to convey passengers by 
horse-power. Com. v. Temple, 14 
Gray (Mass.) 69; Adolph v. Central 
Park, ‘ete., R. Co., 76 N.Y. 530. 


77. Ala.—Alabama Power Co. v. 
Brown, 87 So. 608, 205 Ala. 167. 


Del.—Garrett v. People’s R. Co., 64 
A. 254, 22 Del. 29. 


Ill.—O’Connell v. Chicago City Ry. 
Co., 150 Ill.App. 157. : 


Ky.—Owensboro City R. Co. v. Hill, 
56.S.W. 21,21 Ky.L. 1638. 


Minn.—Watson v. Minneapolis St. 
R. Co., 55 N.W. 742, 53 Minn. 561. 


Mo.—Montague v. Missouri & K. 
I. R. Co., 264 S.W. 818, 305 Mo. 269; 
Heinzle v. Metropolitan St. R. Co., 81 
S.W. 848, 182 Mo. 528; Riska v. Union 
Depot R. Co., 79 S.W. 445, 180 Mo. 
168; Gordon v. Metropolitan St. Ry. 
Co., 134 S.W. 26, 153 Mo.App. 555; 
Brandt v. United Rys. Co. of. St. 
Louis, 182 S.W. 39, 153 Mo.App. 16; 
Grout v. Central Electric R. Co., 102 
S.W. 1026, 125 Mo.App. 552. 


Neb.—Stewart v. Omaha, etc., St. R. 
Co., 118 N.W. 1106, 83 Neb. 97. 


N.Y.—Claney v. New York City R. 
Co., 100 N.Y.S. 1046, 115 App.Div. 569. 


Ohio.—Stephens v. Cincinnati Tract. 
Co., 31 OhioCir.Ct. 439. 


Pa.—Wasgner v. Philadelphia Rapid 
Transit Co., 97 A. 471, 252 Pa. 354, 


Tenn.—Memphis St. R. Co. v. Wil- 
son, 69 S.W. 265, 108 Tenn. 618. 


Va.—Bass v. Norfolk R., ete., Co., 
40 S.E. 100, 100 Va. 1. 


W.Va.—Ashley v. Kanawha Valley 
Traction Co., 55 S.E. 1016, 60 W.Va. 
306, 9 Ann.Cas. 836. 


[a] Rates of speed held negligent. 
—(1) Fifteen miles an hour. Clancy 
v. New York City R. Co., 100 N.Y.S. 
1046, 115 App.Div. 569. (2) The speed 
of an express train. Gordon y. Metro- 
politan St. Ry. Co., 1384 S.W. 26, 153 
Mo.App. 555. 


[b] Wanton and reckless act.— 
The running of a street car at a speed 
of from fifteen to forty miles an hour 
algng a street in the populous part of 
a city, without reducing the speed at 
street intersections, is not only negli- 
gence, but is a wanton and reckless 
act. Grout v. Central Electric R. Co., 
102 S.W. 1026, 125 Mo.App. 552. 


78 Quincy Horse R., ete., Co. v. 
Gnuse, 27 N.B. 190, 137 Ill. 264 [rev 
38 Ill.App. 212]; Chicago City R. Co. 
v. Roach, 76 Ill.App. 496 [aff 54 N.E. 


STREET RAILROADS 


212, 180 Ill. 174]; Mosca v. Atlantic 
& S. Ry. Co., 124 A. 600, 100 N.J.Law 
181, 1 N.J:Misc. 615. 


[a] Rate held negligent.—Six 
miles an hour. Chicago City R. Co. 
v. Roach, 76 Ill.App. 496 [aff 54 N.E. 
212, 180 Il]. 174]. 


[b] It is reckless and unreason- 
able for a drunken driver of a horse 
car to drive at a gallop downhill in a 
thickly populated neighborhood. 
Quincy Horse R., ete., Co. v. Gnuse, 
27 N.H. 190, 137 Ill. 264 [rev 38 Ill. 
App. 212]. 


79. Laufer v. Bridgeport Traction 
Co., 37 A. 379, 68 Conn. 475, 37 L.R.A. 
533; Montague v. Missouri & K. I. R. 
Co., 264 S.W. 818, 305 Mo. 269; Beier 
v. St. Louis Transit Co., 94 S.W. 876, 
197 Mo. 215; Heinzle v. Metropolitan 
St. R. Co., 81 S.W. 848, 182 Mo. 528; 
Brandt v. United Rys. Co. of St. Louis, 
132 S.W. 39, 153 Mo.App. 16; Fry v. 
St. Louis Transit Co., 85 S.W. 960, 111 
Mo.App. 324; Mosca v. Atlantic & S. 
Ry. Co., 124 A. 600, 100 N.J.Law 181, 
1 N.J.Mise. 615; Camden, etc.,-R. Co. 
vi U.S. Cast: Iron: Pipe, ete:, Co: 159..A; 
523, 68 N.J.Eq. 279; Atherton v. Taco- 
ma R., etc., Co., 71 P. 39, 30 Wash. 395. 


80. Quincy Horse R., etc., Co. v. 
Gnuse, 27 N.E. 190, 187 Ill. 264 [rev 
38 Ill.App. 212]. 


81. Mobile Light & R. Co. v. R. O. 
Harris Grocery Co., 84 So. 867, 17 Ala. 
App. 354; Quincy Horse R., ete., Co. 
v. Gnuse, 27 N.E. 190, 137 Ill. 264 [rev 
38 Ill.App. 212]; Rouse v. Detroit 
Electric R. Co., 98 N.W. 258, 100 N.W. 
404, 185 Mich. 545; Holden v. Mis- 
souri R, Co., 76 S.W. 973, 177 Mo. 456; 
Brandt v. United Rys. Co. of St. 
Louis, 132 S.W. 39, 153 Mo.App. 16; 
Story v. St. Louis Transit Co., 83 S.W. 
992, 108 Mo.App. 424. 


[a] Rule applied.—A motorman 
cannot assume that the right of way 
will be clear, and run his car at all 
points at the extreme rate permitted 
by law. Rouse v. Detroit Electric R. 
Co., 98 N.W. 258, 100 N.W. 404, 135 
Mich. 545. 


82. Montgomery Light & Traction 
Co. v. Baker, 67 So. 269, 190 Ala. 144; 
Walker v. St. Paul City R. Co., 84 N. 
W. 222, 81 Minn. 404, 51 L.R.A. 632; 
Gilmore v. Federal St., etc., Pass. R. 
oe 25 A. 651, 158 Pa. 31, 34 Am.S.R. 


[a] Darkness.—(1) A speed of 
forty-five miles an hour in the night- 
time past platforms used by the pub- 
lic is negligence. Walker v. St. Paul 
City R. Co., 84 N.W. 222, 81 Minn. 404, 
51 L.R.A. 632. (2) So it is negligent 
to run a car along a narrow and un- 
lighted alley, on a dark night, so fast 
that it cannot be stopped within the 
distance covered by its own headlight 
(Gilmore v. Federal St., ete., Pass. R. 
Co., 25 A. 651,153 Pa. 32, 34) Am.S-R. 
682), (3) and the failure of a street 
car company to provide a headlight 


Concurrent acts of negligence. 
through defects in a street rendering it unsafe for 
travel, was thrown upon a street car track immedi- 
ately in front of a car running at a dangerous and 
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speed suddenly without warning*® or when indicating 
an intention to stop.*® 
running at an excessive speed at the time of the 
accident does not of itself show that that was the 
cause of the accident.*? 


Failure to provide sand to prevent skidding is 
not negligence where experience has shown it in, 
effective for the purpose.*® 


The fact that a street car was 


Where a person, 


sufficient to cast a light for the dis- 
tance within which the car can be 
stopped or running the car so that it 
cannot be stopped within the dis- 
tance lighted by the headlight is neg- 
ligence per se (Montgomery Light & 
Traction Co. v. Baker, 67 So. 269, 190 
Ala. 144). 


83. Cochran v. Brown, 258 P. 1000, 
84 Cal.App. 743; Donelson v. East St. 
Louis, etc., R. Co., 85 N.E. 914, 235 Ill. 
625 [aff 140 Ill.App. 185]; Nelson v. 
Chicago, etc., R. Co., 83 N.E. 1019, 41 
Ind.App. 397. 


[a] Thus: (1) It is negligence to 
operate a street car, between dusk 
and dark, at a high rate of speed 
without light or signal past a car that 
has been discharging passengers 
(Donelson v. East St. Louis, etc., R. 
Co., 85 N.E. 914, 235 Ill. 625 [aff 140 
Ill.App. 185]), (2) or to run a street 
car along the streets of a city on a 
dark and stormy night at the rate of 
fifteen miles an hour without a head- 
light (Nelson v. Chicago, etc., R. Co., 
83 N.E. 1019, 41 Ind.App. 397). 


Duty to provide lights generally see 
infra § 293. 


84 Cochran vy. Brown, 258 P. 1000, 
84 Cal.App. 743; Donelson vy. East St. 
Louis, ete., R. Co., 85 N.E. 914, 235 Tl). 
625 [aff 140 I1l.App. 185]: Owensboro 
City R. Co..v. Hill, 56 S.W.21, 21 Ky. 
L. 16388; Hennessy v. Brooklyn City 
R. Co., 26 N.Y-S. 321,-73 Hun 569° Catt 
42 N.E. 723, 147 N.Y. 421]. 


[a] Foggy night.—It is negligence 
to run cars propelled by steam dum- 
mies, on a foggy night at a high rate 
of speed, without giving any signals 
at crossings. Hennessy v. Brooklyn 
City R. Co., 26 N.¥.S. 321, 73 Hun 569 
[aff 42 N.E. 723, 147 N.Y. 721]. 


[b] Unusual speed.—Running a 
street car at an unusual speed with- 
out warning signals as it .nears a 
street crossing is negligence. Owens- 
boro City R. Co. v. Hill, 56 S.W. 21, 21 
Ky.L. 1638. 


Duty to give signals or warnings 
generally see infra § 292. 


85. Hinz v. Efghth Ave. R. Co., 152 
N.E. 475, 243 N.Y. 90 (where a street 
car, slowly approaching a crossing, 
suddenly doubled speed without 
warning, striking a pedestrian). 


86. Weiss v. Pittsburgh Rys. Co., 
152 A. 674, 301 Pa. 539. 


[a] Dangerous position of pedes- 
trian.—The operator of a street car is 
negligent in indicating an intention to 
stop and then accelerating speed with 
a pedestrian in plain view and in a 
dangerous position. Weiss v. Pitts- 
ae Rys. Co., 152. A., 674, 301 Pa. 


87. Morse v. Consolidated R. Co., 
71 A. 558, 81 Conn, 395. 


88 Wolf v. New Orleans Ry. & 
Light *Co., 563) Sov 392,33" Lapsois 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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negligent rate of speed, and was thereby killed, the 
negligence of both the city-and the street railway 
company can be deemed the proximate cause of the 


death.®® 


[§ 289] (2) Reducing Speed and Stopping Car.?° 


A motorman ‘or driver must use 


when danger is imminent to reduce the speed or stop 
his car, if necessary, in time to avoid an accident ;94 
and in some jurisdictions it is held to be his duty 
to slacken speed as he approaches a street cross- 
but where no danger is apparent, and, in 
the absence of statute or ordinance to that effect, 
he is not required to stop his car at such place for 
the purpose of looking and listening,®* and it is not 
his duty to keep such control of his car as to be 
able to bring it to a full stop before striking one 
in the act of crossing the track without regard to 
the suddenness with which he came upon the track.°* 


ine ;?2 


89. City of Louisville v. Hart's 
Adm’r, 136 S.W. 212, 143 Ky. 171, 35 
L.R.A.N.S. 207. 


90. Statutory or municipal regu- 
lation see infra § 290. 


91. Ala.—Mobile Light & R. Co. v. 
Portiss, 70 So. 136, 195 Ala. 320; Shef- 
field Co. v. Harris, 61 So. 88, 183 Ala. 
857. 


Del.—Igle v. People’s Ry. Co., 93 A. 
666, 28 Del. 376; Tobias v. People’s 
Ry. Co., 80 A. 358, 26 Del. 59; Gis- 
mondi v. People’s Ry. Co., 83 A. 136, 
25 Del. 577; Wilman v. People’s R. 
Gov 55 “A. 332, 20. Del. 260; Cox v. 
Wilmington City R. Co, 53 A. 569, 20 
Del. 162; Snyder v. People’s R. Co., 
5arcAS 433° 20 Del. Farley v. 
Wilmington, etce., 
ba tA (5 43,192 Dek s-5 81-5 
Wilmington, etc., Electric R. Co., 
A. 264,19 Del. 512; Brown v. Wilming- 
ton City R. Co., 40 A. 936, 17 Del. 332. 


Ind.—Moran v. Leslie, 70 N.E. 162, 
33.Ind.App. 80. 


Mass.—Cook v. Metropolitan R. Co., 
98 Mass. 361. . 


- N.Y.—Payne v. Binghamton Ry. 
Co., 140 N.Y.S. 877, 156 App.Div. f. 


Pa.—Schmidt v. Philadelphia Rapid 
Transit Co., 98 A. 691, 253/Pa. 502. 


Wis.—Fisher v. Waupaca Electric 
Lignt & Ry. Co., 124 N.W. 1005, 141 
Wis. 515. 


Can.—Long v. Toronto Ry. Co., 50 
Can.S.C. 224 [rev 4 Ont.W.N. 741]. 


[a] Requirement of franchise.— 
Independent of the common-law rule 
and of St. (1898) § 1862, providing 
that street railways must be con- 
structed on the most approved plan, 
a street railway must comply with 
its franchise requiring reasonable 
care to prevent injury to persons and 
property, and on the appearance of 
danger to stop its cars. Fisher v. 
Waupaca Electric Light & Ry. Co., 
124 N.W. 1005, 141 Wis. 515. 


92. Louisville Ry. Co. v. Sheehan’s 
Adm’r, 142 S.W. 221, 146 Ky. 168; 
Whitman’s Adm’r vy. Louisville Ry. 
Co., 119 S.W. 165, 134 Ky. 6; Capital 
Traction Co. v. Contner, 87 A. 904, 
120 Md. 78; United Rys. & Electric 
Co. of Baltimore v. Kolken, 78 A. 383, 
114 Md. 160; Weschler v. Buffalo & 
Lake Erie Traction Co., 143 A. 119, 
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93. Savannah, etc., R. Co. v. Beas- 
ley, 21 S.E. 285, 94 Ga. 142; South 
Covington & C. St. Ry. Co. v. Crutch- 
er, 123 S.W: 268, 135 Ky. 698. 


Statutory and municipal regula- 
tions requiring stopping before cross- 
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Generally it is not negligence per se to fail to stop 
a street car on signal at a corner®® or to stop a car 
operated on a private right of way although the 


_ motorman. saw plaintiff standing at a safe distance 


reasonable care 


or ordinance.” 


ing see supra § 236. 


_94. Garth v. North Alabama Trac- 
tion Co., 42 So. 627; 148 Ala, 96. 


95. Kelly v. Chicago City Ry. Co., 
119 N.E. 622, 283 Ill. 640; Wester- 
man v. United Rys. & Electric Co. of 
Baltimore, 96 A. 355, 127 
See Welch v. Chicago City Ry. Co., 
208 Ill.App. 161. 


96. Daigneau vy. Worcester Consol. 
St. Ry., 120 N.E. 400, 231 Mass. 166. 


97. Regulation as to speed and 
movement of cars generally see su- 
pra § 236. 


98. See provisions of statutes and 
municipal ordinances; and cases infra 
notes 99-8. 


99. Capital Traction Co. v. Apple, 
34 App.D.C. 559; Deneen v. Houghton 
County St. R. Co., 1138 N.W. 1126, 150 
Mich. 235, 13 Ann.Cas. 134; Langdon 
v. Minneapolis St. Ry. Co., 138 N.W. 
790, 120 Minn. 6; Blyston-Spencer v. 
United Rys. Co. of St. Louis, 132 SW. 
1175, 152 Mo.App. 118. 


[a] Bule applied as to an electric 
street railway car going down the 
steep grade of a city street. Capital 
Traction Co. v. Apple, 34 App.D.C. 559. 


[b] Probability of collision.—The 
exercise of due care would require a 
motorman to anticipate the probabil- 
ity of colliding with some one, by neg- 
ligently running his car in a crowded 
street in excess of the speed limit 
fixed by ordinance. Blyston-Spencer 
v. United Rys. Co. of St. Louis, 132 
S.W. 1175, 152 Mo.App. 118. 


1. Ward v. Ft. Smith Light & 
Traction Co., 185 S.W. 1085, 123 Ark. 
548. 


2. Ala.—Highland Ave., etc., R. Co. 
v. Sampson, 20 So. 566, 112 Ala. 425. 


Cal.—Simoneau v. Pacific Electric 
Ry. Co., 1386 P. 544, 166 Cal. 264, 49 
L.R.A.N.S. 737; Bresee v. Los An- 
geles Traction Co., 85 P. 152, 149 Cal. 
131, 5 L.R.A.N.S. 1059; Lininger v. 
San Francisco, V. & N. V. R. Co., 123 
P. 235, 18 Cal.App. 411. 


Kan.—Williams v. Iola Electric R. 
Co., 170 P. 397, 102 Kan. 268. 


Md.—Baltimore City Pass. R. Co. v. 
McDonnell, 43 Md. 534. 


Mo.—Moore v. St. Louis Transit 
Co., 92 S.W. 390, 194 Mo. 1; Keeney y. 
Wells, 257 S.W. 1075, 214 Mo.App. 79; 
Nufer v. Metropolitan St. Ry. Co., 
(App.) 182 S.W. 792; Blyston-Spencer 
vy. United Rys. Co. of St. Louis, 132 
S.W. 1175, 152 Mo.App. 118; Campbell 
vy. St. Louis Transit Co., 99 S.W. 58, 
121 Mo.App. 406; Steinmann v. St. 
Louis Transit Co., 94 S.W. 799, 116 


from the track. 


[§ 290] (8) Statutory or Municipal Regulation.®? 
In some places the rate of speed of street cars is 
limited by statutes or ordinances,®® and it is the 
motorman’s duty to keep within the rate so fixed.®® 
There is an irreconcilable conflict in the decisions 
as to the effect of the violation by a street railway — 
company, in the operation of its cars, of regulatory 
ordinances designed to promote the public safety. 
In some jurisdictions where an accident is caused 
thereby it is held to be negligence per se to run a 
street car at a rate of speed prohibited by statute 
In others, the mere fact that a car 
is driven at a rate of speed forbidden by city ordi- 


Md. 225.. 


\ 


Mo.App. 673; Heintz v. St. Louis’ 
Transit Co., 92 S.W. 353, 115 Mo.App. 
667; Deitring v. St. Louis Transit Co., 
85 S.W. 140, 109 Mo.App. 524 (over a 
street crossing); Holden v. Missouri 
R. Co., 84 S.W.-138, 108 Mo.App. 665; 
Story v. St. Louis Transit Co., 83 S.W. 
992, 108 Mo.App. 424; Kolb v. St. 
Louis Transit Co., 76 S.W. 1050, 102 
Mo.App. 143; Meyers v. St. Louis 
eG Co., 73 S.W. 379, 99 Mo.App. 
363. 


Mont.—McManus v. Butte Electric 
Ry. Co., 219 P. 241, 68 Mont. 379. 


N.C.—Ingle v. Asheville Power, etc., 
Co290 S.Ei 953,687 25 NOs 15 be 


Tenn.—Memphis St. R. Co. 
Haynes, 81 S.W. 374, 112 Tenn. 712._ 


Tex.—City R. Co. v. Wiggins, (Civ. 
App.) 52 S.W. 577; San Antonio’St. R. 
ee v. Watzlavzick, (Civ.App.) 28 S.W. 


Utah.—Riley v. Salt Lake Rapid 
Mransite CoO... iolese. OSL, whe Utah 47s 
[error dism 16 S.Ct. 1205, 163 U.S. 703, 
41 L. Ed. 308]. 


Wash.—O’Brien v. Washington Wa- 
ter Power Co., 129 P. 391, 71 Wash. 
688; Wilson v. Puget Sound Electric ° 
Ry. Co., 101 P. 50, 52 Wash. 522, 132 
Am.S.R. 1044; Engelker v. Seattle 
Electric Co., 96 P. 1039, 50 Wash. 196. 


W.Va.—Ashley v. Kanawha Valley 
Traction Co., 55 S.E. 1016, 60 W.Va. 
306, 9 Ann.Cas. 836. 


[a] Cause or aggravation of dam- 
ages.—Violation of a speed ordinance 
by an interurban trolley car is neg- 
ligence, but to subject the company to 
liability therefor in a damage suit by 
a private litigant it must appear that 
the violation caused or aggravated 
the damages. Williams v. Iola Elec- 
tric R. Co., 170 P. 397, 102 Kan, 268. 


[b] Running of dummy locomo- 
tive backward at an unusual rate of 
speed is negligence per se. Highland 
Ave., ete., R. Co. v. Sampson, 20 So. 
566, 112 Ala. 425. 


[ce] Liability —(1) Where an in-- 
jury is inflicted by a car running at 
a prohibited rate of speed, the com- 
pany is liable if the accident could 
have been avoided had the car not 
been running at an unlawful rate of 
speed. Baltimore City Pass. R. Co. 
v. McDonnell, 43 Md. 534. (2) Neg- 
ligenece in running at an unlawful 
rate renders the company liable if it 
is the proximate cause of the acci- 
dent. Memphis St. R. Co. v. Haynes, 
81 S.W. 3874, 112 Tenn. 712. 


[d] In Oregon (1) the violation 
of a state statute prescribing a cer- 
tain degree of care for the benefit of 


Vv. 
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nance is not considered proof of negligence as a 
matter of law,® some holding it is but an evidential 
fact tending to prove negligence,* others that it is 
not even evidence of negligence toward the injured 
party.° The mere fact that a car is running at a 
prohibited rate of speed does not of itself entitle 
a person to recover for injuries received in an ac- 
cident therewith, although it may be the foundation 
of a recovery if he receives injuries by reason of 
such excessive speed. Where the regulation does 
not fix a uniform rate of speed applicable at all times 
and places, running at a speed in excess of that 
stipulated is not necessarily negligence.’ An or- 
dinance requiring the motorman to have his car un- 
der control when approaching an intersecting street 
applies to cars running on a space reserved for 
them.® 


Failure to stop before going over a steam railroad 
crossing, in violation of a statute or ordinance, is 
‘not, it has been held, negligence without regard to 
the circumstances attending such failure.? 
dinance requiring persons “riding or driving” to 
check up or halt for pedestrians, if necessary, on 
approaching alley or street crossings, does not apply 
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An or-, 
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to street cars.?° 

Persons protected. An ordinance requiring street 
cars to stop or hurry from crossings in ease of fire 
may be invoked, as for his benefit, by a bystander 
injured while on the sidewalk by a fire automobile, 


forced to take to the sidewalk by a sudden obstruc- 
tion of the crossing by a street car.+? 


[§ 291] (4) Rules of Company. An interurban 
traction company using the tracks of a city street 
railway is bound by the rules of the latter company 
regulating the speed of cars at crossings.1? A rule 
requiring motormen to have their cars under control 
a certain distance before reaching a stopping place is 
intended to prevent collision with travelers at cross- 
ings and not to give more time for would-be pas- 
sengers to cross the tracks in front of a ear.** 


[§ 292] g. Signals or Warnings.1* As a part of 
their duty to exercise ordinary care to avoid injury, 
it is the duty of the employees in charge of a street 
car to give a proper warning, as by sounding a bell 
or gong, or otherwise, on the car’s approach to a 
place where under the circumstances there is danger 
of a collision with persous or vehicles,'® such as 


the public is negligence per se (Stew- 
art v. Portland Ry., Light & Power 
Co., 114 P. 936, 58 Or. 377), (2) but 
the violation of a municipal speed 
ordinance in running a street car is 
only evidence of negligence, and not 
negligence per se (Stewart v. Port- 
jand Ry., Light & Power Co., supra). 


. & Ward v. Ft. Smith Light & Trac- 
tion Co., 185 S.W. 1085, 1238 Ark. 548; 
Ford v. Paducah City R. Co., 99 S.W. 
355, 124 Ky. 488, 30 Ky.L. 644, 124 
Am.S.R. 412, 8 L.R.A.N.S. 1093; Han- 
lon vy. South Boston Horse R. Co., 129 
Mass. 310. 


4 Ward v. Ft. Smith Light & 
Traction Co., 185 S.W. 1085, 123. Ark. 
548; Hanlon v. South Boston Horse 
Re Co. L209: (Mass: 3105) Hutton, v. 
Michigan Ry. Co., 189 N.W. 884, 220 
Mich. 1. See Davis v. Durham Trac- 
tion Co., 53 S.E. 617, 618, 141 N.C. 134 
(such speed is ‘fat least evidence of 
negligence’’). 


5. Ford v. Paducah City R. Co., 99 
S/W. 355, 124 Ky. 488, 124 Am.S.R. 
412, 8 L.R.A.N.S. 1098, 30 Ky.L. 644. 


6. Harris v. Lincoln Traction Co., 
111 N.W. 580, 78 Neb. 681; Omaha 
St. R. Co. v. Duvall, 58 N.W. 531, 40 
Neb. 29; Davidson v. Schuylkill Trac- 
tion Co., 4 Pa.Super. 86. 


Te Norton Vv... Haste St. |) u.iRy.. Co., 
203 S.W..1006, 199 Mo.App. 550; 
Columbus R. Co. v. Connor, 27 Ohio 
Cir. Ct? 229; 


[a] Thus: (1) Where an ordi- 
nance does not fix a uniform rate of 
speed applicable at all times and 
places, but provides that it shall not 
exceed fourteen miles per hour, in- 
cluding stops, it is permissible to 
run a part of the time at a speed 
greater than fourteen miles an hour, 
in order to make up the time lost in 
stopping, and the proper construction 
of such ordinance is, that it regulates 
the speed only to the extent that at 
the end of the run the car must not 
have exceeded the average of fourteen 
iniles per hour, and whether the speed 
3s excessive under such an ordinance 
depends upon the condition affecting 
the public safety at the particular 
time and place in question, and the 
mere fact that the speed exceeded 
fourteen miles per hour is not con- 


clusive on the question of negligence, 
even though the speed of the car was 
the proximate cause of the injury. 
Columbus R. Co. v. Connor, 27 Ohio 
Cir. Ct 229. (2) So Revised Ordi- 
nances, City of East St. Louis (1908) 
§ 1240 subsec 1, providing that street 
ears shall not run “at greater aver- 
age speed between terminals than 
twelve miles an hour,” does not limit 
street cars to a maximum speed of 
twelve miles an hour, but merely re- 
stricts the average speed between 
terminals. Norton v. Hast St. L. Ry. 
Co., 203 S.W. 1006, 199 Mo.App. 550. 


8. Hammond vy. Boston HElevated 
Ry. Co., 110 N.E. 266, 222 Mass. 270. 


9. Philip v. Heraty, 97 N.W. 963, 
100 N.W. 186, 135 Mich. 446. 


10. Citizens’ R. Co. v. Ford, 53 S. 
W. 575, 93 Tex. 110, 46 L.R.A. 457. 


11. King v. San Diego Electric Ry. 
Co., 168 P, 181, 176 Cal. 266. 


12. Interurban Ry. & Terminal Co. 
v. Hines, 32 OhioCir.Ct.R. 355 [aff 95 
N.E. 1150, 84 OhioSt. 493]. 


13. Wolf v. New Orleans Ry. & 
Light Co.,-63)So. 392, 188 La. 891! 


14. Statutory and municipal regu- 
lations see supra § 237. 


15. Ala.~—Mobile Light & R. Co. v. 
Portiss, 70 So. 136, 195 Ala. 320. 


Cal.—Shipley v. San Diego Plectric 
Ry. Co., (App.) 289 P. 662; Chapman 
v. Pacific Electric Ry. Co., 258 P. 1006, 
85 Cal.App. 69; Cochran yv. Brown, 
258 P. 1000, 84 Cal.App. 743; Lininger 
v. San Francisco, V. & N. Vi R. Co., 
123 P. 235, 18 Cal.App. 411. 


Conn.—Murphy v. Derby St. R. Co., 
47 A. 120, 73 Conn. 249. 


Del.—Gismondi v. People’s Ry. Co., 
83 A. 136, 25 Del. 577; Cox v. Wilm- 
yen City Ry. Co., 58 A. 569, 20 Del. 


Ill.—Stack v. East St. Louis & S., 
Ry. Co., 152 Ill.App. 618 [aff 92 N.B. 
241, 245 Ill. 308, 187 Am.S.R. 318]; 
Chicago, etc., Electric R. Co. v. Wanic, 
132 Ill.App. 477 [aff 82 N.E. 821, 230 
fll. 5380, 15 L.R.A.N.S, 1167]. 


Ind.—Nelson vy. Chicago, etc.,. R. 
Co., 83 N.H. 1019, 41 Ind.App. 397. 


Ky.—Louisville R. Co. v. Hofge- 
sand, 104 S.W. 361, 31 Ky.L. 976; 
South Covington, ete., R. Co. v. Me- 
Hugh, (7°SowW. 202,025, Key a. are, 


Md.—State v. Washington, B. & A. 
adap? R. Co,, 131 A. 822, 149 Md. 


Minn.—Langdon v. Minneapolis St. 
Ry. Co., 138 N.W. 790, 120 Minn. 6. 


Miss.—Davis v. Jackson Light & 
Traction Co., 81 So. 486, 487, 119 Miss. 
666 [quot Cyc]. 


Mo.—St. Louis Carbonating & Mfg. 
Co. v. United Rys. Co. of St. Louis, 
141 S.W. 904, 162 Mo.App. 18; Buren 
v. St. Louis Transit Co., 78 S.W. 680, 
104 Mo.App. 224; Lamb yv. St. Louis 
Cable, ete., R. Co., 33 Mo.App. 489. 


N.J.—Consolidated Traction Co. vy. 
Sea we: 35 A. 1067,. 61 N.J.Law 
o . 


N.Y.—Miller v. Buffalo & Lake Erie 
aaguen Co., 134 N.Y.S. 380, 149 App. 
iv. 5 


_ Pa.—Hellriegel v. Southern Trac- 
tion Co., 23 Pa.Super. 392; Stevenson 
v. Pittsburg Rys. Co., 54 Pa.Super. 
211; Hollihan v. Pittsburg Rys. Co., 
54 Pa.Super. 204. 


_.Tex.—El Paso Electric Co. v. Por- 
tillo, (Civ.App.) 37 S.W.(2d) 219. 


W.Va.—Dimmey v. West Virginia 
Traction & Electric Co., 99 S.E. 93, 
83 W.Va... 755. 


Ont.—Preston v. Toronto R. Co., 5 
Can.R.Cas. 30, 11 Ont.L. 56, 6 Ont.W. 
R. 786. 

fa] Thus it is the duty of the 
motorman to sound his bell when ap- 
proaching a point where it is ap- 
parent that the danger of injury to 
the public will thereby be materially 
lessened. Murphy v. Derby St. R. Co., 
47 A. 120, 73 Conn. 249, 


[b] Street constantly used.-— 
Where the use of a street by pedes- 
trians is practically constant, a street 
railroad company must give reason- 
able notice of the approach of its 
cars, and exercise care to avoid injury 
to the pedestrians. Louisville R. Co, 
yop One Rene 104 S.W. 361, 31 Ky.L. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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on its approach to a street crossing.1® This duty 
to give a timely warning exists although there, is 
no statute or ordinance requiring it,'7 but it arises 
only when an ordinarily prudent person would give 
such warning under similar circumstances.1% The 
greater the speed of the car the greater the degree 
of care required in giving warning when approach- 
Ing a crossing,'® and the fact that an emergency 
exists does not excuse the motorman from perform- 
ing this duty where the emergency is created by 
his negligenee.2° The motorman is under no duty 
to warn an adult person apparently able to see, hear, 
and move against open and obvious danger.2!  Ordi- 
nary care may require that other means be taken to 
prevent accidents,?* as that the company have a 
flagman stationed at a particular crossing,?* and it 
is liable for his negligence,?* but negligence of such 
a flagman is not “negligence in operating the cars’ 
within the meaning of a statute fixing the penalty 
therefor.?> Failure to give reasonably audible warn- 
ing of the car’s approach is not necessarily negli- 
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gence*® and in the absence of an ordinance requir- 
ing the giving of signals, a failure to do so is not 
negligence per se,?7 although it may be negligence 
under the circumstances of the case.28 Where the 
duty to sound a signal bell is fixed by statute?® it 
has been held that noncompliance therewith may 
be considered in determining the motorman’s negli- 
gence, but is not controlling.?° 


On its private right of way a street car company 
may operate its cars without sounding a gong or 
signal of approach, unless special circumstances re- 
quire it.°1 


[§ 293] h. Lights.22 Street cars running in the 
nighttime should be provided with sufficient lights,?3 
such lights as will enable the motorman or driver 
to see far enough ahead to avoid, in the exercise 
of ordinary care, a collision with a person or vehi- 
cle on the track,?* or as will be sufficient to warn 
travelers of the car’s approach and put them on their 
guard,*° particularly where such lights are required 


16. Cal.—lLininger v. San Francis- 
co V. & N. V. R. Co., 123 P. 235, 18 Cal. 
App. 411. 


Conn.—Woodhull _ v. ~ Connecticut 
Co., 124 A. 42, 100 Conn. 361. 


Del.—Igle v. People’s Ry. Co., 93 A. 
666, 28 Del. 376; Culbert v. Wilming- 
ton & P. Traction Co., 82 A. 1081, 26 
Del. 258; Garrett v. People’s R. Co., 
64 A. 254, 22 Del. 29; Farley v. Wilm- 
ington, ete., Electric R. Co., 52 A. 543, 
19 Del. 581; Adams v. Wilmington, 
etc., Electric R. Co., 52 A. 264, 19 Del. 
512. 


11l.— Canfield v. North Chicago St. 
R. Co., 98 Tll.App: 1; East St. Louis 
Electric St, R. Co, v, Burns, 77 Ill. 
App. 529. 


Ky.—Louisville Ry. Co. v. Shee- 
han’s Adm’x, 142 S.W. 221, 146 Ky. 
168; Whitman’s Adm’r v. Louisville 
Ry. Co., 119. S.W. 165,, 134°.Ky. 6; 
Louisville R. Co. v. Knoeke, 117 S.W. 
271; Louisville R. Co. v. French, 71 
S.W. 486, 24 Ky.L. 1278. 


Minn.—Lanegdon v. Minneapolis St. 
Ry. Co., 138 N.W. 790, 120 Minn. 6. 


Miss.—Davis v. Jackson Light .& 
Traction Co., 81 So. 486, 487, 119 Miss. 
666 [quot Cyc]. 

Mo.—Zalotuchin v. Metropolitan St. 
R. Co., 106 S.W. 548, 127 Mo.App. 


- 577. 


Neb.—Stewart v. Omaha, etc., St. R. 
Co., 118 N.W. 1196, 83 Neb. 97. 

N.J.—Chiapparine v. Public Service 
Ry. Co., 108 A. 180, 91 N.J.Law 581; 
Dennis v. North Jersey St. R. Co., 45 
A. 807, 64 N.J.Law 439. 


Pa.—Hellriegel v. Southern Trac- 
tion Co., 23 Pa.Super. 392. 


Va.—Bass v. Norfolk R., etce., Co., 
40 S.E. 100, 100 Va. 1 

W.Va.—Ashley v. Kanawha Valley 
Traction Co., 55 S.E. 1016, 60 W.Va. 
306. 

17. Lininger v. San Francisco, V. 
ee IN IWS - ER. (Or, « L28h BR 12785, 18> Cals 
App. 411. 

18. Cincinnati Traction Co. Vv. 
Charles, 14 OhioCir.Ct.N.S. 506. 


19. Jerdon v. Philadelphia Rapid 
Transit Co., 103 A. 733, 260 Pa. 275. 


20. Neff v. United Railroads of 
San Francisco, 207 P. 248, 188 Cal. 722; 
Davis v. Durham Traction Co., 53 S.E. 
617, 141 N.C. 134. 


[a] Rule applied.—‘If, however, 


the car is moving at an excessiv? 
speed—that is, a speed in excess of 
that prescribed by the city ordinance 
—and by reason of such excessive 
Speed the signals cannot be given or 
the appliances used by the exercise of 
ordinary care, the defendant will be 
liable for an injury, and this for the 
reason that it has, by the excessive 
speed, brought about a_ condition 
which it cannot control.’ Davis v. 
Durham Traction Co., 53 S.H. 617, 619, 
141 N.C. 134. 


21. Kelly v. Chicago City Ry. Co., 
119 N.E. 622, 283 Ill. 640. 


Duty of motorman with respect to 
driver of vehicle aware of car’s ap- 
proach see infra § 323. 


22.. Eckington, etc., 
Hunter, 6 App.D.C. 287. 


23. Eckington, etc., R. Co. v. Hunt- 
er, supra. 


24. Fay v. Brooklyn Heights R. 
Co., 75 N.Y.S. 113, 69 App.Div. 563. 


[a] Swinging of car on curve.— 
A street railroad company is liable 
for negligence of an inspector in sig- 
naling a driver to cross, whereby in 
attempting to doe so his team is 
struck by the swing of a car round- 
ing a curve at the crossing. Fay v. 
Brooklyn Heights R. Co., 75 N.Y.S. 
113, 69 App.Div. 563. 


25. Culbertson v. Metropolitan St. 
R. Co,, 36 S.W. 834, 140 Mo. 35. 


26. State v. Washington, BE. & A. 
Electric R. Co., 131 A. 822, 149 Md. 
443, See Kick v. Calumet & S. C. 
Ry. Co., 208 Ill.App. 325; Welch v. 
Chicago City Ry. Co., 208 Ill.App. 161. 


Running at great speed without 
warning as negligence see § 288. 


27. McCreery v. United Rys. Co., 
120 S.W. 24, 221 Mo. 18; El Paso Elec- 
tric Ry. Co. v. Adkins, 120 S.W. 218, 
56 Tex.Civ.App. 202. 


g Send KOLO ies 


28. South Covington, etc., R. Co. 
vy. McHugh, 77 S.W. 202, 25 Ky.L. 
1112; State v. Washington, B. & A. 


Blectric R. Co., 131 A. 822, 149 Md. 
443, 


[a] Rule applied.—Drivers and 
pedestrians on a highway are not 
trespassers, but have an equal right 
with street cars to use the highways, 
and, if the driver or motorman of a 
ear fails to give them timely warning 
of his approach, the company will be 
liable for a resulting injury, although 
the car was running at a reasonable 
rate of speed, and although, after the 


driver actually discovered the peril 
of the person on the track, he un- 
availingly used every means at his 
command to avert the injury. South 
Covington, etc., R. Co. v. McHugh, 77 
S.W .: 202,225. Ky. Iu, 1112. 


29. Statutory and municipal regu- 
lation as to signals and warnings see 
supra § 237, ‘ 


30. Chiapparine vy. Public Service 
Ry. Co., 103 A. £30, 91 N.J.Law 581. 


31. Turney v. United Rys. Co. of 
Phe Louis, 1385 S.W. 93, 155 Mo.App. 


32. Statutory and municipal regu- 
lations see supra § 237. 


33. Carter v. McDermott, 29 App. 
D.C. 145, 10 L.R.A.N.S. 1103, 10 Ann. 
Cas. 601; Clonan v. Allegheny Valley 
Street Ry. Co., 96 Pa.Super. 442. 


[a] Tail light.—Under the com- 
mon law in force in Maryland the 
safety of those in charge of electric 
cars and of passengers requires such 
cars while in motion after dark to be 
equipped with a light at each end. 
Carter v. McDermott, 29 App.D.C. 145, 
10 L.R.A.N.S. 1103, 10 Ann.Cas. 601. 


34. Ala.—Montgomery Light & 
Traction Co. v. Baker, 67 So. 269, 190 
Ala, 144, 


Conn.—Currie v. Consolidated R. 
Co., 71 A. 356, 81 Conn. 383. 


Iljl.—Calumet Electric St. R. Co. v. 
Lynholm, 70 I11.App. 371. 


Mo.—Clover v. Joplin & P. Ry. Co., 
124 S.W. 438, 140 Mo.App. 413. 


Va.—Virginia Ry. & Power Co. v. 
Winstead’s Adm’r, 89 S.E. 83, 119 Va. 
326. 


Man.—Pronek v. Winnipeg, etc., R. 
Co., [1928] 2 Dom.L.R. 725. 


35. Cal.—Cochran v. Brown, 258 P. 
1000, 84 Cal.App. 743. ( 


Tl1l.— Canfield v. North Chicago St. 
R. Co., 98 I11.App. 1. 

Ky.—Whitman’s Adm’r vy. Louis- 
ville Ry. Co., 119 S.W. 165, 134 Ky. 6. 

La.—Hiserloh v. N. O. Rys. Co., 2 
La.A. (Orleans) 62. 

Mich.—Ensley v. Detroit United 
R. Co., 96 N.W. 34, 134 Mich. 195. 


Mo.—Buren v. St. Louis Transit 
Co., 78 S.W. 680, 104 Mo.App. 224. 


[a] Thus it is the duty of a street 
railroad company to have its car so 
lighted as to be seen at a safe dis- 
tance by a person driving on the 
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‘by statute or ordinance;?* and where the lights in 
use are the ones so prescribed they are sufficient,** 
but the company is not bound to provide a particular 
kind of light, if the one in use is as good or better.*® 
Where ordinary prudence requires that a street car 
have a headlight, the failure to provide such a light 
is negligence®® and the company is lable for any 
injury proximately resulting from negligently oper- 
ating the car through the dark without a headlight*°? 
or with a defective headlight.41 The absence of 
lights by reason of the trolley pole leaving the wire 
is of itself, however, insufficient to show negli- 
gence,*? and turning on headlights is not negligence 
even if the proximate cause of the collision.*? So 
the mere fact that the injured party was momen- 
tarily blinded by the glare of the lights is not suf- 
ficient to establish negligence on the part of the com- 
pany,** and the additional fact that previous to the 
accident a cireular letter of the board of railroad 
commissions to the company had advised dimming 
the lights does not make it so.**” 


[§ 294] i. Employing Conductor.*® It is usual to 
have a motorman and conductor on a train consist- 
ing of a car and trailer carrying passengers ;** but 
the failure of a street railroad company to provide 
a car with a conductor is not of itself such negli- 


Daigneau  v. 
Ry., 120 N.E. 


~street. Buren y. St. Louis Transit 
Co., 78 S.W. 680, 104 Mo.App. 224. 
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gence as will render the company liable for injuries 
caused by such ear,*® unless the absence of a con- 
ductor causes the motorman so to neglect his duties 
as motorman, in order to perform the duties of con- 
ductor, that the injury is thereby caused.t® The 
failure to keep a conductor on a car, as required 
by ordinance, does not of itself render the company 
liable for injuries received by a child who jumped 
on the rear end of the car in play, and fell there- 
from.°° In the absence of statute or ordinance oth- 
erwise a horse car may be run without a conduc- 
tor.>1 


[§ 295] j. “Frightening Animals—(1) In General. 
As a general rule a street railroad company is en- 
titled to the use of the street on which its tracks 
are laid, for the operation of its cars, equally with 
riders and drivers of horses,®? and is not liable for 
injuries caused by horses on or near its tracks be- 
coming frightened at the ordinary appearances and 
movements of cars under prudent and careful man- 
agement,°? or at the usual and necessary noises 
incident to the operation of ecars,°>* and a driver 
going into the presence of cars takes the ordinary 
risk of being able to control his horses when fright- 
ened by their ordinary movements and noises.°> At 
the same time, however, street cars must be so op-. 


N.Y.—Hoag v. South Dover Marble 


231 Mass. 166;|Co., 85 N.E. 667, 192 N.Y. 412, 21 


36. McGee v. Consolidated St. R. 
Co., 60 N.W. 298, 102 Mich. 107, 47 
Am.S.R. 507, 26 L.R.A. 300. 


Statutory or municipal require- 
ments as to lights see supra § 237. 


37. McGee v. Consolidated St. R. 
Co., 60 N.W. 298, 102 Mich.. 107, .47 
Am.S.R. 507, 26 L.R.A. 300. 


[a] Colored signal lights.—Where 
a city ordinance requires only elec- 
tric street cars to be provided with 
“colored signal lights in front and 
rear,” after sunset, the failure also 
to have a headlight is not negligence 
per se. McGee v. Consolidated St. R. 
Co., 60 N.W. 293, 102 Mich, 107, 47 
Am.S.R. 507, 26 L.R.A. 300. 


38. Currie v. Consolidated R. Co., 
71 A. 356, 81 Conn. 383. 


. [a] Rule applied.—A street rail- 
road company is not necessarily 
bound as respects other travelers to 
equip its cars with a particular kind 
of light, known, used, and approved 
by those engaged in ‘conducting the 
same business under like conditions, 
as it may be using one that is better. 
Currie v. Consolidated R. Co., 71 A. 
356, 81 Conn. 383. 


39. Watson v. Boone Electric Co., 
144 N.W. 350, 163 Iowa 316; Trieber 
v. New York & Q. C. Ry. Co., 119 N. 
Y.S. 439, 134 App.Div. 661 [aff 94 N.E. 
1099, 201 N.Y. 520]. 


Running at great speed without 
lights as negligence see supra § 288. 


40. Mobile Light & R. Co. v. 
Harold, 101 So, 163, 20 Ala.App. 125. 


41. Pleasance v. Hydro-Electric, 
etc., Commn., 29 Ont.W.N. 387 [aff 28 
Ont.W.N. 91]. 


42. Higgins v. St. Louis, etc, R. 
Co., 95 S.W. 868, 197 Mo. 300. 


43. Clonan vy. Allegheny Valley 
Street Ry. Co., 96 Pa.Super. 442, 


44. Keefe v. Eastern Massachu- 
setts St. Ry. Co., 159 N.H, 528, 262 
Mass. 86; Tupper v. Union St. Ry. 
Co., 129 N.E. 881, 237 Mass. 485; 


Spoatea v. Berkshire St. Ry. Co., 99 
ne 467, 212 Mass. 599, 42 L.R.A.N.S. 


45. Tupper v. Union St. Ry. Co., 
129 N.E. 881, 237 Mass. 485. 


46. Statutory and vem. ea regu- 
lations see supra § 234 


47. Russell y. Shreveport Belt R. 
Co., 23 So. 466, 50 La.Ann. 501: 


48. Di Prisco vy. Wilmington City 
R. Co.,, 57° A.° 906, 20 Del, 527. 


49. Di Prisco v. Wilmington City 
R. Co., supra; City Electric R. Co. v. 
Jones, 61 Ill.App. 183. 


[a] Thus to require the motorman 
to leave his post to collect the fare 
of passengers is negligence, City 
pleceag R. Co. v. Jones, 61 Il1.App. 


50. Chicago West Div. R. Co. v. 
Hair, 57 Ill.App. 587. 


51. Dunn vy. Cass Ave., ete., R. Co., 
21 Mo.App. 188. 


52. See infra § 297. 
53. U.S.—McDonald v. Toledo Con- 
eo St. Ri Co. ers GE 104-20. C. QUA. 


Ill.— East St. Louis, etc., St. R. Co. 
v. Wachtel, 63 Ill.App. 181; Kankakee 
we RB. Costy. Lade, 56 Ill.App. 


Ind.—Columbus St. R., ete., Co. v. 
Reap, 82 N.E. 977, 40 Ind.App. 689; 
Indianapolis, ete., Rapid Transit Co. 
v. Haines, 69 N.E. 187, 83 Ind.App. 63; 
Terre Haute Electric, R: Co. v. Yant, 
pt Ne 732, 21 Ind.App. 486, 69 Am.S. 


Mass.—Henderson_ v. Greenfield, 


tie St. R. Co., 52 N.E. 1080, 172 Mass. 


Mich.—Bottje v. Grand Rapids, G. 
FL.) S& AMP RY, (Cos TIEN Wee eit Lay 
Mich. 351. 


Neb.—Gross v. Omaha & C. 
RCo, Lah NOW.) 121,596 
L.R.A.1915A 742. 


B. St. 
Neb. 390, 


L.R.A.N.S. 283. 


Pa.—Taormino v. Johnstown Trac- 
tion Co., 153 A. 149, 302 Pa. 264; Da- 
vison v. Wilkes-Barre, etc., Traction 
Co., 10 Pa.Super. 442. 


Wis.—Gould v. Merrill Ry. & Light- 
ing Co., 121 N.W. 161, 139. Wis. 433; 
Bishop Vv. Belle City St. R. Co., 65 N.W. 
733, 92 Wis. 139. 


Ont.—Myers vy. Brantford St. R. 
Se) 27 Ont.App. 513 fFrev 31 Ont. 
oO . 


[a] Thus it is not in itself negli- 
gence to start an electric street car 
in the ordinary manner, and in the 
ordinary course of the operation of 
such car, while a team of horses 
which manifest no symptoms of 
fright are being driven past it. Mc- 
Donald v. Toledo Consol. St. R; Co., 
74 F. 104, 20 C.C.A. 322. 


54. U.S.—McDonald v. Toledo Con- 
ns Str RY Con he Fa 0459207 GIGS 


Ill.— Galesburg Electric Motor, etc., 
Co. v. Manville, 61 Ill.App. 490. 


Me.—Moulton v. Lewiston, ete., St. 
R. Co., 66 A. 388, 102 Me. 186, 10 Lee 
A.N.S. 845. 


Mass.—Henderson vy. Greenfield, 
Pre St. R. Co., 52 N.E. 1080, 172 Mass. 


N.Y.—Hoag v. South Dover Marble 
Co., 85 N.E. 667, 192 N.Y. 412, 21 L.R. 
A.N.S. 283. 


N.C.—Barnes_ v. 
Public Service Co., 79 S.E. 881, 163 
N.C. 363, 48 L.R.A.N.S. 823; Doster 
v. Charlotte St. R. Co., 23 SB. 449,117 
N.C.: 651, 34 L.R.A. 481. 


Pa—Taormino v. TanKeown Trac- 
tion’ Co., 153 A. 149, 302 Pa. 264; Ba- 
ker v. Harrisburg Rys. Co., 30 Pa. 
Dist. 341. 


Wis.—Gould v. Merrill Ry. & Light- 
ing Co,, 121 N.W. 161, 139 Wis. 433. 


55. East St. Louis, ete., Electric 
St. R. Co. v. Wachtel, 63 Ill. App. 181, 


North Carolina 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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erated as not unduly to interfere with the rights of 
individuals using the street or highway by other 
modes of travel;°* and it is the duty of the operator 
of a ear to exercise reasonable and ordinary care 
under the circumstances to avoid the danger of 
frightening horses,®? and hence the company may 
be liable if the fright of a horse or team is caused 
by the negligent making of unusual and unnecessary 
noises** or appearances®® in the operation of its 
cars. 


Sounding of gong or signal. The mere sounding 
of a gong or other ordinary signal by a street car 
motorman or driver in the performance of his duty, 
near a horse, whereby it becomes frightened and 
causes injury, is ordinarily not negligence;®® but 
where the driver or motorman sees or by the exer- 
cise of ordinary care could see that a horse is fright- 
ened, or likely to become frightened, and unmanage- 
able, it is his duty to cease sounding the gong or 
other signal,*! and if he continues to do so, there- 


by increasing the fright of the horse, it is negligence 
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for which the company is liable,*? particularly where 
the sounding is done in a violent and unnecessary 
manner®* or so recklessly or wantonly as to indivate 
a disregard of the safety of the horse’s driver in 
the street. If the gong is sounded after either the 
conductor or motorman discovers that the horse is 
being frightened thereby, the company may be lia- 
ble, without regard to whether the gong is sounded 
by the one who made the discovery.®® 


\ 


Failure to comply with city ordinance requiring 
a license for obstructions of the street is evidence 
of negligence in a suit by a person whose horse was 
frightened by such an unlicensed obstruction by a 
street railroad company.*® 


[§ 296] (2) Duty after Animal Frightened.*’ 
Where the servants of a street railroad company in 
charge of the operation of one of its cars see that 
a horse or team is frightened, it is their duty to 
use ordinary care to avoid injury,®® but no greater 
degree of care than ordinary care is required,®® 


56. Georgia R., etc., Co. v. Joiner, 
48 S.E. 336, 120 Ga. 905; Flewelling v. 
Lewiston, etc., Horse R. Co., 36 A. 
1056, 89 Me. 585. See also infra §§ 
297-300. 


[a] Unbroken horse.—A _ person 
owning an unbroken horse is not de- 
barred from reasonable opportunities 
of exercising him in the presence of 
moving street cars in order to ac- 
custom -him thereto. Flewelling v. 
Lewiston, etc., Horse R. Co., 36 A. 
1056, 89 Me. 585. 


57. Ill1.—Austerlade v. Chicago 
City Ry. Co., 190 Tll.App. 92, 97 [quot 
Cyc]; Pioneer Fire-Proof Constr. Co. 
v. Sunderland, 87 Ill.App. 213 [aff 58 
N.E. 928, 188 Ill. 341]; Richter v. Cic- 
ero, ete., St. R.°Co.,; 70 Tll.App. 196. 


Mich.—Reimers v. Saginaw-Bay 
City Ry. Co., 140 N.W. 581, 174 Mich. 
4 


Neb.—Olney v. Omaha, etc., St. R. 
Co., 111 N.W. 784, 78 Neb. 767. 


N.Y.—Adsit v. Catskill Electric R. 
Co., 84 N.Y.S. 398, 88 App.Div. 167. 


Tex.—Denison, etc., R. Co. v. Pow- 
ell, 80 S.W. 1054, 35 Tex.Civ.App. 454; 
Klatt v. Houston Electric St. R. Co., 
(Tex.Civ.App.) 57 S.W. 1112. 


[a]. Duty compared to that of oth- 
er drivers.—A motorman is not re- 
quired to take any more precaution 
against frightening a horse on a high- 
way than would be required by the 
driver of any other vehicle. Adsit v. 
Catskill Electric R. Co., 84 N.Y.S. 393, 
88 App.Div. 167. 


58. Ga.—Georgia R., etc., Co. v. 
Blawknall, 50 S.E. 92, 122 Ga. 310; 
Georgia R., etc., Co. v. Joiner, 48 S.E. 
336, 120 Ga. 905. 


Tll.—Austerdale v. Chicago City 
Ry. Co., 190 Ill.App. 92; 97 [quot Cyc]. 


N.J.—Applegate v. West Jersey, 
ete., R. Co., 65 A. 127, 73 N.J.Law 722. 


Pa.—Obold v. United Traction Co., 
19 Pa.Super. 326; Baker v. Harris- 
burg Rys. Co., 30 Pa.Dist. 341. 


Wis.—Lock v. Johnson, 156 N.W. 
970, 162 Wis. 584. ; 


[a] For example, such noises as 
are likely to frighten horses. Geor- 
gia R., etc., Co. v. Joiner, 48 S.E. 336, 
120 Ga. 905. 


[b] Usual but unnecessary noises. 
—A street railroad company is liable 
for acts of its motorman in making 
usual but unnecessary noises of op- 


-resulting in 


eration, causing injuries to plaintiff 
from the frightening of his, horse. 
Look v. Johnson, 156 N.W. 970, 162 
Wis. 584. 


59. Austerdale v. Chicago City Ry. 
Co., 190 Ill.App. 92, 97 [quot Cyc]; 
Indianapolis, ete., Rapid Transit Co. 
v. Haines, 69 N.E. 187, 33 Ind.App. 63. 


[a] Thus, where a street car com- 
pany negligently carries on the front 
of its car a banner for advertising 
purposes, calculated to frighten hors- 
es, it is liable if a horse’ becomes 
frightened and unmanageable thereat, 
injuries. Indianapolis, 
ete., Rapid Transit Co. v. Haines, 69 
N.E. 187, 33 Ind.App. 63. 


60. East St. Louis, etc., R. Co. v. 
Wachtel, 63 Tll.App. 181; Galesburg 
Electric Motor, etc., Co. v. Manville, 
61 Ill.App. 490; North Chicago St. R. 
Co. v. Harms, 59 Ill.App. 374; Part- 


\ridge v. Middlesex & B. St. Ry. Co., 


108 N.E. 918, 221° Mass. 273; Orr v. 
Conestoga Traction Co., 92 A. 503, 246 
Pa. 441; Steiner v. Philadelphia Trac- 
tion Co., 19 A. 491, 134 Pa. 199; Stev- 
enson vy. Pittsburg Rys. Co., 54 Pa. 
Super. 211; Hollihan v. Pittsburg Rys. 
Co., 54 Pa.Super. 204; North Side St. 
R. Co. v. Tippins, 14 S.W. 1067, 4 Tex. 
A.Civ.Cas. § 160. 


61. North Alabama Traction Co. v. 
Thomas, 51 So. 418, 164 Ala. 191; Ellis 
v. Boston,'.etc.,),R., Co.,35-N.B.. 1127, 
160 Mass. 341. And see cases infra 
note 62. 


62. I1l.—Springfield Consol. R. Co. 
v. Ankrom, 93 Ill.App. 655; Gales- 
burg Electric Motor, etc., Co. v. Man- 
ville, 61 Ill.App. 490. 


Mass.—Benjamin v. Holyoke St. R. 
Co.,.35 N.E. 95, 160 Mass. 3, 39 Am.S. 
R. 446. 


Tenn.—Knoxville Traction Co. v. 
Mullins, 76 S.W. 890, 111 Tenn. 329. 


Tex.—Citizens’ R. Co. v. Hair (Tex. 
Civ.App.) 32 S.W. 1050; North Side 
St. R. Co. v. Tippins, 14 S.W. 1067, 4 
Tex.A.Civ.Cas. § 160. 


Wis.—Gould v. Merrill Ry. & Light- 
ing Co., 121 N.W. 161, 139 Wis. 438. 


63. U.S.—Philadelphia Traction 
Co. v. Lightcap, 61 F. 762, 10 C.C.A. 
46. 


Ky.—Owensboro City R. Co. v. Lyd- 
dane, 41 S.W. 578, 19 Ky.L. 698. 

Mass.—Partridge v. Middlesex & 
B. St. Ry. Co., 108 N.E. 918, 221 Mass. 
273. 


Mo.—Oates v. Metropolitan St. R. 
G03 8 S.W. 906, 168 Mo. 535, 58 L.R. 
: The 


N.Y.—Sauter v. International R. Co., 
112 N.Y.S. 863, 128 App.Div. 400. 


Pa.—Lapsley v. Pittsburgh Rys. 
Co., 89 A. 874, 243 Pa. 167. 


[a] Where runaway horse enters 
street on which a street car line is 
operated, and the driver and horse 
both know of the approach of a car, 
it is useless and negligent for the 
motorman violently. to ring his bell, 
and his act cannot be justified as be- 
ing to assist the driver in keeping the 
horse from the car. Oates v. Metro- 
politan St. R. Co., 68 S.W. 906, 168 Mo. 
535, 58 L.R.A. 447. 


64. Partridge v. Middlesex & B. 
= Ry. Co., 108 N.E. 918, 221 Mass. 


65. Denison, etc., R. Co. v. Powell, 
80 S.W. 1054, 35 Tex.Civ.App. 454. 


[a] Reason for rule.—Hither mak- 
ing the discovery should notify the 
person who does sound it to desist. 
Denison, ete., R. Co. v. Powell, 80 S.W. 
1054, 35 Tex.Civ.App. 454. : 


66. Labuff v. Worcester Consol. St. 
Ry. Co., 120 N.E. 381, 231 Mass. 170. 


67. Duty to cease sounding gong 
or signal see supra § 295. 


68. Kankakee Electric R. Co. v. 
Lade, 56 Ill.App. 454; Kentucky Trac- 
tion & Terminal Co. v. Humphrey, 182 
S.W. 854, 168 Ky. 611. ‘ 


69. Kankakee Electric R. Co. v. 
Lade, 56 Ill.App. 454; Evansville 
Hlectric Ry. Co. v. Folz, 93 N.E. 866, 
47 Ind.App. 58; Kentucky Traction & 
Terminal Co,-v. Humphrey,.182 S.W. 
854, 168 Ky. 611. 


[a] Rule applied.—(1) In order to 
show a duty on the part of a street 
railway motorman to slow down or 
stop his car when he sees that a team 
is being frightened by it, it must ap- 
pear that a person of reasonable pru- 
dence would have been led to believe 
that the persons driving were in dan- 
ger, that the further approach of the 
car would probably increase the dan- 
ger, and that by ordinary care the 
motorman could have taken precau- 
tions which would have avoided caus- 
ing the injury. Evansville Electric 
Ry. Co. v. Folz, 93 N.E. 866, 47 Ind. 
App. 58. (2) Thus, where a team of 
mules being driven along a _ street 
takes fright at an approaching street 
ear, and, because the car doves not 
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and in fulfilling this obligation they must be gov- 
erned by all the surroundings and circumstances of 
the case.7° Thus, where the driver or motorman op- 
erating a car sees, or by the exercise of due dili- 
gence could see, that: a horse or team is frightened 
at the car or its noises and is becoming unmanage- 
able, it is his duty to use all reasonable efforts to 
diminish the fright of the horse,‘t and to prevent 
an accident,’ and if he fails to do so he is guilty 
of negligence rendering the company liable for in- 
juries resulting therefrom.’? Accordingly, under 
such circumstances, it is the motorman’s duty to re- 
duce’ the speed of the car,7* and bring it under 


‘such contro! that it can be stopped if necessary to 
prevent a collision or injury,’® and to use all rea-. 


sonable efforts to stop the car where this is neces- 
sary;’® and if a man of ordinary prudence and care- 
fulness would have brought the car under control’? 


- or stopped it before the accident happened,’* the 


failure to do so is an act of negligence rendering 
the company liable. A motorman is not, however, 
required to check the speed of his car every time 
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he is notified of a skittish horse on the street;‘® 
and if he is operating his car in a prudent and eare- 
ful manner and there is nothing to indicate that the 
horse or team is frightened or becoming unmanage- 
able and that there is imminent peril, his failure to 
reduce speed or stop his car does not render the 
company liable for the resulting damages,*° unless 
his conduct under the circumstances can be attribut- 
ed only to a wanton or reckless disregard of the 
consequences.*! The failure of a motorman to see 
the frightened condition of a horse, when he may 
see it by the exercise of reasonable eare, is negli- 
gence;®? but it has. been held that the law does, not 
imply that the driver of a horse is in peril because 
the horse is frightened by a street car,* and in the 
absence of manifestations other than mere fright 
the fair presumption is that the driver will be able 
to control the horse.®* 

[§ 297] k. Reciprocal Rights and Duties of Com- 
pany and Travelers on Street’°—(1) In General 
—(a) Between Street Crossings—aa. Reciprocal 
Rights. A street railroad company has no exclusive 


i es Ae aa 


stop, becomes unmanageable and runs 
away, the railway company is not lia- 
ble unless the motorman’s manage- 
ment of the car shows a wanton or 
malicious disregard for the safety of 
the occupants of the vehicle. Evans- 
ville Electric Ry. Co. v. Folz, supra. 


70. Kankakee Electric R. Co. v. 
Lade, 56 Ill.App. 454. 


71. North Alabama Traction Co. v. 
Thomas, 51 So. 418, 164. Ala. 191; 
Bast St. Louis, ete., Electric St. R. 
Co. v. Wachtel, 63 Ill.App. 181; El- 
lis v. Lynn, etc., R. Co., 35 N.E. 1127, 
160 Mass. 341; Myers v. Brantford 
St. R. Co., 27 Ont.A. 513 [rev 31 Ont. 
309]. 


72. Ala.—Montgomery St. R. 
v. Shanks, 37 So. 166, 139 Ala. 489. 


Del.—Heidelbaugh v. People’s R. 
Go., 65 A. 587, 22 Del. 209. 


Tll—Austerdale v. Chicago City Ry. 
Co., 190 Ill.App. 92. 


Towa.—Doran v. Cedar Rapids, etc., 
R. Co., 90 N.W. 815, 117 Iowa 442. 


Ky.—Owensboro City R. Co. v. Wall, 
133 S.W. 1145, 142 Ky. 86. 


73. Heidelbaugh v. People’s R. Co., 
65 A. 587, 22 Del. 209. 


74. Austerdale v. Chicago City Ry. 
Co., 190 I1l.App. 92; Freyer v. Aurora, 
etc., R. Co., 123 Ill.App. 423; South 
Covington, etc., St. R. Co. v. Cleve- 
land, 100 S.W. 283, 30 Ky.L. 1072, 11 
L.R.A.N.S. 853; O’Brien v. Blue Hill 
St. R. Co., 71 N.E. 951, 186 Mass. 446; 
Benjamin v. Holyoke St. R. Co., 35 
N.E. 95, 160 Mass. 3, 39 Am.S.R. 446; 
Reimers v. Saginaw-Bay City Ry. Co., 
140 N.W. 581, 174 Mich. 457. 


75. Ga—Dabbs v. Rome Ry. & 
Light Co., 69 S.E. 38, 8 Ga.App. 350. 


Mont.—Anderson v. Missoula St. 
Ry eCo. 367 BP. 341,..545 Mont, 83% 
Singer v. Missoula St. Ry. Co., 131 P. 
630, 47 Mont. 218. i 


N.J.—Cameron v. Jersey City, ete., 
St. R. Co., 57-A. 417, 70 N.J.Law 633. 


N.Y.—Sheldon v. Otsego & H. R. 
Co., 152 N.Y.S. 702, 89 Misc. 482 [aff 
155 N.Y.S. 675, 169 App.Div. 707]. 


Va.—Danville R., etc., Co. v. Hod- 
nett, 43 S.E. 606, 101 Va. 361. 


See McVean v. Detroit United R. 
Co., 101 N.W. 527, 188 Mich. 263 (duty 
immediately to bring car under con- 


Co. 


trol so,far as possible to do so). 


76. Ala.—North Alabama Traction 
rae v. Thomas,.51 So. 418, 164 Ala. 


Ill.—Austerdale v. Chicago City Ry. 
Co., 190 Lll.App. 92; Freyer v. Aurora, 
ete., R. Co., 123 Ill. App. 423; Gales- 
burg Electric Motor, etc., Co. v. Man- 
ville, 61 Ill.App. 490. 


Iowa.—Doran v. Cedar Rapids, etce., 
R. Co., 90 N.W. 815, 117 Iowa 442. 


Kan.—Ft. Scott Rapid Transit R. 
oa v. Page, 59 P. 690, 10 Kan.App. 


Ky.—South Covington, etc., St. R. 
Co. v. Cleveland, 100 S.W. 283) 30 
Ky.L. 1072, 11 L.R.A.N.S. 853; Owens- 
boro City R. Co. vy. Lyddane, 41 S.W. 
578, 19 Ky.L. 698. But see Kentucky 
Traction & Terminal Co. v. Humphrey, 
182 S.W. 854, 168 Ky. 611 (holding it 
error to use the words “reasonable 
effort” in an instruction imposing lia- 
bility on the company if the motor- 
man failed to stop the car, his duty 
being to exercise ordinary care con- 
sistent with the safety of the car and 
his duties to the passengers). 


Mich.—Reimers  v. 
City Ry. Co., 140 N.W. 581, 174 Mich. 
457; Cornell v. Detroit Hlectric R. 
Co., 46 N.W..791, 82 Mich. 495, 


Ohio.—Mahoning Valley Southeast- 
oe R. Co. v. Houston, 29 OhioCir.Ct. 


Pa.—Gibbons v. Wilkes-Barre, etc., 
St. Ri Oo. 26, A> 417, bb Pa. 279. 


Tenn.—Knoxville Traction Co. v. 
Mullins, 76 S.W..890, 111 Tenn, 329. 


Va.—Danville R., etc., Co. v. Hod- 
nett, 43 S.E. 606, 101 Va. 361. 


[a] Rule applied.—(1) It is the 
duty of the motorman of a street car, 
if need be, to stop the car, if practica- 
hle, on discovering that a horse being 
driven on the street in front of him 
is being unmanageable because of his 
fright of the car. North Alabama 
Traction Co. v. Thomas, 51 So. 418, 164 
Ala. 191. (2) So, where it reasonably 
appears to a motorman that a horse 
has become unmanageable through 
fright, it is his duty to stop his car, 
whether at the usual stopping point 
or not, and his failure to do so renders 
the company liable for the resulting 
injury. Knoxville Traction Co. v. 
Mullins, 76 S.W. 890, 111 Tenn. 329, 


Saginaw-Bay 


77. Novak v. Omaha & L. Ry. & 
Light Co., 170 N.W. 831, 103 Neb. 176. 


78. Novak v. Omaha & L. Ry. & 
Light Co., supra; Gross vy. Omaha & 
C. B. St. R. Co., 147 N.W..1121, 96 Neb. 
390, L.R.A.1915A 742; Gould v. Mer- 
rill Ry. & Lighting Co., 121 N.W. 161, 
139 Wis. 433. 


79. South Covington, ete, St. R. 
Co. v. Cleveland, 100 S.W. 283, 30 
Ky.L. 1072, 11 L.R.A.N.S. 853; Moly- 
neux v. Southwest Missouri Electric 
R. Co., 81 Mo.App. 25; Anderson v. 
Missoula St. Ry. Co., 167 P. 841, 54 
Mont. 83; Singer v. Missoula St. Ry. 
Co., 131 P. 630, 47 Mont. 218. 


80. Ind.—Térre Haute Electric R. 
Co. v. Yant, 51 N.E. 732, 21 Ind.App. 
486, 69 Am.S.R. 376. 


Mo.—Moxley v. Southwest Missouri 
Electric R. Co., 99 S.W. 763, 123 Mo. 
App. 80; Molyneux v. Southwest Mis- 
souri Electric R. Co., 81 Mo.App. 25. 


Neb.—Olney v. Omaha, etc., St. R. 
Co., 111 N.W. 784, 78 Neb. 767. 


N.C.—Doster v. Charlotte St. R. 
ou 23 S.H. 449, 117 N.C. 651, 34 L. R.A. 


Ohio.—Mahoning Valley Southeast- 
cee R. Co. v. Houston, 29 OhioCir.Ct. 


Pa.—Yingst y. Lebanon, etc., St. R. 
Co., 31 A. 687, 167 Pa. 438. 


[a] Thus, if the horse shows no 
observable signs of fright until too 
late to stop, the motorman is not neg- 
ligent in running into it if it rears 
and alights immediately in front of 
the car. Olney v. Omaha, etc., St. R. 
Co., 78 Neb. 767, 111 N.W. 784. 


81. Pioneer Fire-Proof Constr. Co. 
v. Sunderland, 87 IllApp. 213 [aff 
58 N.E. 928, 188 Ill. 341]; Molyneux 
v. Southwest Missouri Electric R. Co., 
81 Mo.App. 25; Chapman v. Zanesville 
St. R. Co., 11 OhioDec. (Reprint) 449, 
27 Cine.L.Bul. 70. 


82. Ellis v. Lynn, 35 N.E. 1127, 16 
Mass. 341. . 

83. East St. Louis, etc., Electric 
St. R. Co. v. Wachtel, 63 Ill.App. 181. 

84 East St. Louis, etc., Electric 
St. R. Co. vy. Wachtel, supra. 

85. 


Fire apparatus, police patrols, 
or ambulances see infra §§ 328~—330, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


< 


[§§ 296-297 


, 


, 


. 
‘ 
‘ 


right to the use of that part of a publie street or high- 
way occupied by its tracks®® but except where the 
street is so obstructed that a driver would have to 
In view of the fact 
that its cars run on a fixed track, and of the fact that 
they are run for the convenience and accommoda- 
tion of the public, the company may be said to have 


stop or drive on the tracks.’7 


86. U.S.—Robinson y. Louisville R.[{ R. Co., 


Co. 212) CE. 484.50 CCA.) 357: | Cin= 
cinnati St. R. Co. v. Whitcomb, 66 F. 
915, 14 C.C.A. 183. 


Ala.—Alabama Power Co. y. Bass, 
119 So. 625, 218 Ala. 586, 63 A.L.R. 
1; Birmingham R., ete., Co. v. Wil- 
liams, 48 So. 93, 158 Ala. 381. 


Ark.—Arkansas Power & Light Co. 
ti ia hes 27 S.W.(2d) 985, 181 Ark. 


Cal.—O’Connor y. United Railroads 
of San Francisco, 141 P. 809, 168 Cal. 
43; Shipley v. San Diego Hlectric Ry. 
Co., (App.) 289 P. 662; Noce v. Unit- 
ed Railroads of San Francisco, 222 P. 
642, 64 Cal.App. 658; Simmons v. Pa- 
cific: Electric Ry. .Co., 212° P. 637, 60 
Cal.App. 129; Noce v. United Rail- 
roads of San Francisco, 200 P. 819, 53 
Cal.App. 512; Fujise v. Los Angeles 
Ry.’Co., 107 P. 317, 12 Cal.App. 207. 


D.C.—Capital Traction Co. v- 
Crump, 35 App.D.C. 169; Capital Trac- 
tion Co. v. Apple, 34 App.D.C. 559; 
Metropolitan R. Co. v. Blick, 22 App. 
D.C. 794. \ 


Fla.—Farnsworth v. Tampa Elec- 
trie Co. 57 So» 233,237, 62 Fla. 166 
[eit Cye]. 


Ga.—Columbus R. Co. v. Holcombe, 
97 S.E. 194, 22 Ga.App. 676. 


Tll.—Eckels vy. Mutschall, 82.N.E. 
872, 230 Ill. 462; Calumet HBlectric 
St. Ry. Co. v. Lynholm, 70 I11.App. 
871; Chicago West Div. R. Co. v. In- 
graham, 33 I11lApp. 351. [aff 23 N.E. 
350, 13h" T11.3659 |. 


Ind.—Réid v. Terre Haute, I. & E. 
Traction Co., 127 N.E. 857, 73 Ind. 
App. 541; Public Utilties Co. v. Wal- 
den, 122 N.E. 591, 69 Ind.App. 623. 


Iowa.—Borg v. Des Moines City Ry. 
Co., 181 N.W. 10, 190 Iowa 909; Payne 
v. Waterloo, C. F. & N. Ry. Co.,. 133 
N.W. 781, 153 Iowa 445. 


Kan.—Edgerton vy. O’Neill, 
206, 4 Kan.App. 73. 


Ky.—Ford v. Paducah City R. Co., 
99 S.W. 355, 124 Ky. 488, 30 Ky.L. 
644, 124 Am.S.R. 413658 AEA ReACN, Ss 
1093; Palmer Transfer Co, v. Padu- 
cah R., etc., Co., 89 S.W. 515, 28 Ky.L. 
473. 


La.—Coggin v. Shreveport Rys. Co., 
84 So. 902, 147 La. 359. 


Mass.—Reardon v. Boston Hlevated 
Ry. Co.,.136 N.E. 153, 242 Mass, 383; 
Welch v. Boston Elevated Ry. Co., 
115 N.E. 245, 226 Mass. 87; Kane v. 
Boston Elevated Ry. Co., 105 N.E. 609, 
217 Mass. 504; George 'G. Fox Ce. v. 


46 P: 


Boston & N. St. Ry. Co., 104 N.E. 
356, 217 Mass. 140; Mullen-v. Boston 
Blevated Ry. 95 NE. 391, 209 Mass. 


79; Sellon v. Boston Blevated Ry; Co., 
94 N.E. 684, 208 Mass. 507; Carroll Vv. 
Boston Blevated Ry., 91 N.E. 525,205 
Mass. 429; Callahan v. Boston Hle- 
vated Ry. Co., 91 N.E. 388, 205 Mass. 
422, 18 Ann. Cas. 510; O’Brien v. Blue 
Hill St. R. Co., 71 N.E. 951, 186 Mass. 
446. 


Mich.—Bewernitz v. Detroit, J. & 
Cc. Ry., 161 N:W. 976, 195 Mich. 528, 
L.R.A.1917E 767; Deitsch Vi irans St. 
Mary’s Traction 'Co., 118 N.W. 489, 155 
Mich. 15; Rouse v. Detroit Wlectric 
R. Co.; 98 N.W. 258, 100 N.W.-404, 135 
Mich. "545; Mertz: v. Detroit Blectric 
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83 N.W. 1036, 125 Mich. 11. 


Mo.—Felver y. Central Electric Ry. 
Co. LL5 eS IW 980, 216 Mo. 195; Kin- 
len v. Metropolitan St; Ri.Co:, 145.8, 
W. 523, 216 Mo. 145; Klockenbrink 
Vie Gs Louis, Gers ate Co., 72 S.W. 900, 
172 Mo. 678: McCloskey Vv. United 
Rys. Co. of St. Louis, 142 S.W. 737, 
162 Mo. App. 583. 


Neb.—Mercer v. Omaha & C. B. St. 
Ry. Co., 188 N.W. 296, 108 Neb. 532; 
Oakes v. Omaha & C. B. St. Ry. Co., 
178 N.W. 758, 104 Neb. 788; Lucas v. 
Omaha. & C. B. St. Ry. Co., 177 N:W. 
786, 104 Neb. 432. 


N.M.—Thompson v. Albuquerque 
Traction Co., 110 P. 552, 15 N.M. 407. 


N.Y.—McClain v. Brooklyn City R. 
Cos e222 INE. A062; 11.6) 6 N.Y 459 5 
Southee v. Binghamton Ry. Co., 153 
N.Y.S. 689, 168 App.Div. 605 [aff 118 
N.E. 1078 mem, 222 N.Y. 640 mem]; 
Perras v. United Traction Co., 84 N.Y. 
S. 992, 88 App.Div. 260; Rosenblatt v. 


Brooklyn Heights R. Co., 50 N.Y.S. 
333, 26 App.Div. 600; Kessler v. 
Brooklyn Heights R. Co., 38 N.Y.S. 


799, 3 App.Div. 426; Ward v. New 
Works &) AiR Cos, 12 9 NG YeS.°784, 579 
Hun 390; Hennessy v. Brooklyn City 
Re Co 73° Huns 5693°26. NoYes. > 82: 
Doctoroff y. Metropolitan St. R. Co., 
105 N.Y.S. 229, 55 Misc. 216; Arnesen 
v. Brooklyn City Rie OOK 29 NVY.S. 
748, 9 Misc. 270 [aff 44 N.B. 1120, 149 
N.Y. 590]; Heffran )\v; Brooklyn 
Heights R. Co., 28 N.Y.S. 518, 8 Misc. 
41 [aff 43 N.E. 987, 149 N.Y. 578]; 
Lahey v. Central Park, etc., R. Co., 
22 N.Y.S. 380,-2 Misc. 537. 


N.D.—Acton vy. Fargo &'°M. St. Ry. 
Co., 129 N.W. 225, 20 N.D. 434. 


Pa.—Struse v. Philadelphia Rapid 
Transit Co., 87 Pa.Super. 46; Hellrie- 
gel v. Southern Traction Co., 23 Pa. 
Super. 392; Breary vy. Traction Co., 
5 Pa.Dist. 95. : 


Philippine.—Mestres v. Manila 
Electric R. & Lig'ht Co., 32 Philippine 
496. 


R.I.—Beerman v. 
A. 10903..24 Ril. 275. 


Tex.—Austin Electric Ry. Co. v. 
Faust, 133 S.W. 449, 63 Tex.Civ.App. 
Ot Sann LAntonioss: Fraction! 2Coi. sv. 
Haines, 100 S.W.. 788, 45 Tex.Civ.App. 
289; San Antonio Traction Co. v. 
Kumpf, (Civ.App.) 99 S.W. 863; San 
Antonio St. R. Co. v. Renken, 15 ‘Tex. 
Civ.App. 229, 38 S.W. 829. 


Wash.—Baldie v. Tacoma Ry. & 
Power Co., 100 P. 162, 52 Wash, 75. 


Wis.—Grimm y. Milwaukee Elec- 
tric Ry. & Light Co., 119 N.W. 833, 138 
Wis. 44. 


[a] Use precluding other use.—A 
street railroad company has no such 
exclusive right to the use of streets 
in-running cars as to render its use 
for the purpose of travel across it so 
dangerous as practically to preclude 
such use. McClain v. Brooklyn City 
R:.Co,. 22 NE. 1062, 116 N.Y. 459. 


87. Southee v. Binghamton Ry. Co., 
153 N.Y.S. 689, 168 App.Div. 605 [aff 
118 N.E. 1078 mem, 222 N.Y. 640 
mem]. 


88. U.S.—Cincinnati 


Union R. Co., 52 


Strahan Coy ve 


Whitcomb, 66 F. 915, 14 C.C.A. 183. 


Ala.—Alabama Power Co. v.. El- 
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a paramount or superior right of way over its tracks 
between street crossings, “whenever its right con- 
fliets with the right of a traveler on the street, 
whether a pedestrian, equestrian, or driver of.a 
vehicle, to the extent that such traveler must rea- 
sonably give way to an approaching or passing car.** 
Subject ‘to. this qualification, the rights of the com- 


more, 130 So. 418, 222 Ala. 6; Merrill 
v. Sheffield Co., 53 So. 219, 169 Ala. 
242; Birmingham R., “ete., Conve 
Williams, 48 So. 93, 158 Ala. 381. 


Ark.—Pankey v. Little’Rock Ry. & 
Electric’ Co., 174 S.W. 1170, 117 Ark. 
337; Hot Springs St. R. Co. v. John- 
son, 42 S.W. 833, 64 Ark. 420. 


Cal.—Busch y. Los Angeles Ry. 
Corporation, 174 P. 665, 178 Cal. 536, 
2 A.L.R. 1607; O’Connor vy. United 
Railroads of San Francisco, 141 P. 
809, 168 Cal. 43; Scott v. San Ber- 
nardino Valley Traction Com tosis 
67%, 152 Cal. 604; Shipley v. San Die- 
go ‘Blectric Ry.’ Co.,).'289 Pe 1662; 7106 


Cal.App. 659; Simmons vy. Pacific 
Electric Ry. Co., 212 P. 637, 60 Cal: 
App. 129. 


Colo.—Denver City Tramway Co. v. 
Wright, J07 P. 1074, 47 Colo. 366; 
Denver City Tramway Gos we Martin, 
98 P. 836, 44 Colo, 324; Philbin v. Den- 
ver City "Tramway Co., 85 P. 630, 36 
Colo. 331. 


Conn.—Smith vy. Connecticut R., 
etc., Co., 67 A. 888, 80 Conn. 268, 17 
L.R.A.N.S. 707. 


Del.—Tobias v. People’s Ry. Co., 
80 A. 358, 26 Del» 69; Di Prisco v. 
Wilmington City R..Co., 57 A. 906, 
20 Del. 527; Cox v. Wilmington City 
R. Co., 53 A. 569, 20 Del. 162; Farley 
v. Wilmington, etc., Electric R. Co., 
52 A. 548, 19 Del. 581; Adams y. Wil- 
mington, etc., Electric R.. Co., 52 A. 
264, 19 Del. 512; Brown vy. Wilming- 
ton City R. Co., 40 A. 936, 17 Del. 332; 
Maxwell vy. Wilmington City R. Co., 40 
A045, 15 Del: 199: 


D.C.—Capital Traction Comeg ve 
Crump, 35 App.D.C. 169; Capital Trac- 
tion Co. v. Apple, 34 App.D.C. 559; 
Metropolitan R. Co. y. Blick, 22 App. 
D.C. 194. i 


Fla.—Farnsworth v. Tampa Elec- 
tric Co., 57 Se. 233; 237, 62) Fla, 166 
[cit Cyc]. 


Idaho.—Holmes y. Sandpoint & I. 
Rizo 187) Pii5323 25: ldahorsasy & 


Ill.—Swanson y. Chicago City Ry. 
Co.,:.90' N.E. 210, 242 111. 388; North 
Chicago St.’ R. Co. v. Smadraff, ’ 59 
N.E. 527, 189 Ill. 155, [aff 89 I1l.App. 
411]; Wolfstein vy. Illinois Power & 
Light Corporation, 254 Ill.App. 362; 
Chicago City R. Co. v. Ahler, 107 
Ill.App. 397; Chicago City R. Co. v. 
Mauger, 105 Ill.App. 579; Canfield v. 
North Chicago St. R. Co., 98 Il.App. 
1; West Chicago St. R. Co. v. Dough- 


erty, 89 Ill.App. 362. 
Ind.—Indianapolis Traction, ete., 

Co. v. Kidd, 79 N.E. 347, 167 Ind. 402, 

7 L.R.A.N.S, 148, 10 Ann.Cas. 942; 


Indianapolis & Cincinnati Traction Co. 
v. Senour, 122 N.E. 772, 71 Ind.App. 
10; Public Utilties Co. v. Walden, 122 
N.E. 591, 69 Ind.App. 623; De Lon vy. 
Kokomo City St. R. Co., 53 N.E. 847, 
22 Ind.App. 377. 


Iowa.—Fisher v. Cedar Rapids & 
M. C. Ry. Co., 157 N.W. 860, 177 Iowa 
406; Wilfin v. Des Moines City Ry. 
Co., 156 N.W. 842, 176 Iowa 642. 


Ky.—Smith’s Adm’r vy. Louisville 
Rys- Co}; 192) Sow. 875, Li4 Kye 7845 
Leach v. Owensboro City Ry. Co., 125 
S.W. 708, 137 Ky. 292; Ford vy. Padu- 
cah- City. R...Co., 99 S.W...355, 124. Ky. 
488, 30 Ky.L. 644, 124 Am.S.R. 412, 8 
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pany and of the traveler on the street to use that 
part of the street occupied by the street railroad 


L.R.A.N.S. 1093; 
Colston, 79 S.W. 248, 
25 Ky.L. 1933. 


La.—Coggin v. Shreveport Rys. Co., 
84 So. 902, 147 La. 359; Heideman v. 
ne O. Public Service, Inc., 1 La.App. 

(as 


Me.—Marden v. Portsmouth, etc., R. 
Co., 60 A, 530, 100 Me. 41, 109 Am. 
S.R. 476, 69 L.R.A. 300; Flewelling v. 
Lewiston, ete., Horse R. Co., 36 A. 
1056, 89 Me. 585. 


Md.—Gitomir v. United Rys. & 
Electric Co. of Baltimore City, 146 A. 
279, 157 Md. 464. 


Mags.—Welch vy. Boston Elevated 
Ry. Co., 115 N.E. 245, 226 Mass. 87; 
Horsman y. Brockton & P. St. Ry. €o., 
91 N.E. 897, 205 Mass. 519; Carroll 
vy. Boston Elevated Ry., 91 N.E. 525, 
205 Mass. 429; Callahan y. Boston El- 
evated Ry. Co., 91 N.E. 388, 205 Mass. 
422, 18 Ann. Cas. 510; Kerr v. Boston 
ore R. Co., 74 N.B. 669, 188 Mass. 


‘Mich.—Daniels v. Bay City Trac- 
oeee etc., Co., 107 N.W. 94, 143 Mich. 


Minn.—Armstead v. Mendenhall, 85 
N.W. 929, 88 Minn. 136. But see 
Bremer v. St..Paul City Ry- Co., 120 
N.W. 382, 107 Minn. 326, 21 L.R.A. 
N.S. 887 (denying | that the. street 
railroad company ‘has priority of 
way). : 


Mo.—Moore v. Kansas City, etce., 
Rapid Transit R. Co., 29 S.W. 9, 126 
Mo. 265; McCloskey yv. United Rys. 
Co. of St. Louis, 142 S.W. 737, 162 Mo. 
App. 588; Buren y. St. Louis Transit 
Co., 78 S.W. 680, 104 Mo.App, 224. 


Neb.—Lucas v. Omaha & C. B. St. 
Ry. Co., 177 N.W. 786, 104 Neb. 432; 
McKennan v. Omaha & CS BsSt. aR: 
Co., 146 N.W, 1014, 95 Neb. 643 [reh 
den 149 N.W. "396, 97 Neb. 281]. 


N.J.—Luby v. Morris County Trac- 
tion Co., 83 A. 184, 82 N.J.Law 255; 
Buttelli v. Jersey City, etc., Electric 
Re Con36 A. 700, 59 N.S Law) 3025 
Jersey City, etc., R. Co. v. Jersey City, 
ete., R. Co., 20 N.J.Eq. 61 [rev on oth- 
er grounds 21 N.J.Eq. 550]; Ward vy. 
ie as etc., Horse Car R. Co., 8 N.J. 

Blin 


N.Y.—Neuman vy. Union Ry. Co. of 
New York City, 153 N.H. 64, 243 N.Y. 
249, 46 A.L.R. 1180; Unger v. Belt 
Line Ry. Corporation, 136 N.E. 303, 
234 N.Y. 86; Moore v. Rochester Ry. 
Co., 97 N.B.. 714, 204 N.Y. 309, 49 
L.R.A.N.S. 505; Volosko v. Interurban 
St. R. Co., 82 N.E. 1090, 190 N.Y. 206, 
15 L.R.A.N.S..1117; Thompson v. Buf- 
falo R. Co., 39 N.E. 709, 145 N.Y. 196; 
Fenton v. Second Ave. R. Co., 26 N.E. 
967, 126 N.Y. 625 mem; Donnelly v. 
Brooklyn City R. Co., 15 N.E. 7338, 109 
N.Y. 16, 28 Wkly.Dig. 250; Flecken- 
stein v. Dry Dock, etc., R. Co., 1. N.E. 
Jol Oo LIN. 7655, 4 SilvA.. 4475 
Adolph vy. Central Park, etc., R. Co., 
76 N.Y. 530 [aff 43 N.Y.Super. 199]; 
Goldstein v. Union Ry. Co. of New 
York City, 167 N.Y.S. 837, 180 App. 
Diy. 417; Zenner v. Brooklyn Heights 
R. Co., 159 N.Y.S. 450, 173 App.Div. 
194; Stern v. Brooklyn Heights R. 
Co., 124 N.Y.S. 1043, 140 App.Div. 
109; Normand v. Hudson Valley Ry. 
Co., 117 N.Y.S. 1076, 183 App.Div. 474; 
Newman v. New York, etc., R. Co., 111 
N.Y.S. 289, 127 App.Div. 12; Boyce v. 
New York City R. Co:, 110 N.Y.S. 393, 
126 App.Div. 248; Venuta v. New 
York, etc., Traction Co., 84 N.Y.S. 544, 
87 App.Div. 561; Rosenblatt v. Brook- 


Louisville R. Co. v. 
117 Ky. 804, 
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lyn Heights R. Co., 50 N.Y.S. 333, 26 
App.Div. 600; Ward v. New York, ete., 
RSS Cov a9 N.Y.S. 784, 79 Hun 390; 
Hennessy y. Brooklyn City RCo 26 
N.Y.S. 321, 73 Hun 569; Wilbrand Vv. 
Wighth Ave. R. Co., 16 N.Y.Super. 
314; Moore v. New York City R. Co., 
102 N.Y.S. 636, 52 Misc. 663; McFar- 
land v. Third Ave. R. Co., 60 N.Y.S. 
273, 29 Mise. 121; Kennedy v. Metro- 
politan St. R. Co., S27 NLY Seadoo, dal: 
Mise: 320; Heffran v. Brooklyn 
Heights R. Co., 28 N.Y.S. 518, 8 Misc. 
41. faff43.N:B.. 987, ° 149. -N.Y. 5781; 
Lahey v. Central Park, ete., R..Co., 
22 N.Y.S. 380, 2 Mise. 537; Weiss '¥. 
New York Rys. Co., 154 N.Y.S. 221; 
Glynn v. New York City R. Co., 110 
N.Y.S. 836; Gilman v. New York City 
R. Co., 107 N.Y.S. 770; Lejoune v. Dry 
Dock, ete, R. Co., 
Hayes v. Metropolitan St. R. Co., 84 
N.Y.S. 271. 


N.C.—Norman v. Charlotte Electric 
Ry: '‘Co:;-83° SsBy 8385; > 167 N- Cer 533, 
Ann.Cas.1916E 508. 


N.D.—Acton v. Fargo & M. St. Ry. 
Co., 129 N.W..225, 20 N.D. 434. 


Ohio,—Siek v. Toledo Consol. St. R. 
ie 16 OhioCir.Ct. 393, 9 OhioCir.Dec. 


Or.—Oberstock vy. United Rys. Co., 
137% P.:195,°68 Or, 197. 


Pa.—Gavin v. Philadelphia Rapid 
Transits! Coc: dd'3, “A 882-2710 Baeias 
Hope v. Southern Pennsylvania Trac- 
tion; Cox, 2112: A.« 3920,°°270- Pas.1155 
Harper vy. Philadelphia Rapid Transit 
Co., 101 A. 1004, 258 Pa. 282; Barto v. 
Beaver Valley Traction Co., 65 A. 792, 
216 Pa. 328,,116 Am.S.R. 770;, Me- 
Cracken v. Consolidated Traction Co., 
50 A. 830, 201 Pa. 378, 88 Am.S.R. 
814; Potter v. Scranton Traction Co., 
35 A. 188, 176 Pa. 271; Rothberg v. 
Philadelphia Rapid Transit Co., 97 Pa. 
Super. 447. See also Quinby v. Chest- 
er St. R. Co., 3 Lanc.L.Rev. 200. 


Philippine.—Mestres v. Manila 
te R. & Light Co., 32 Philippine 

Tenn.—Citizens’ St: R. Co. v. How- 
ard, 52 S.W. 864, 102 Tenn. 474; 
Memphis St. Ry. v. isan 7 Tenn. 
Civ.A. 142. 


Tex.—Ferrell v. Taeennt Traction 


Co., (Civ.App.) 207 S.W. 654 [rev 
(Commun. App.) 235 S.W. 531]; Austin 
Electric Ry. Co. v. Faust, 133 S.W. 


449, 638 Tex.Civ.App. 91. 


Utah.—Spiking v. Consolidated R., 
ete.; 'Co.193' 7 Py 838; 33 Utah! 313. 


Va.—Roanoke Ry. & Electric Co. 
v. Loving, 119 SB. 82,9187 Va. 331; 
Virginia Ry. & Power Co. v. Boltz, 95 
S.E. 467, 122 Va. 649. 


Wash.—Hall v. Washington Water 
Power Co., 89 P. 553, 46 Wash. 207; 
Traver v. "Spokane St. RCO. 6b. Pe 
284, 25 Wash. 225. 


Wis.—Tesch v. Milwaukee Electric 
R., ete., Co., 84 N.W. 828, 108 Wis. 
593;°63) LIRZA 618. 


[a] “Three considerations are cur- 
rently relied upon to confer upon 
street railways the priority of way, 
viz., that their tracks necessitate a 
fixed course, which makes it impossi- 
ble to turn cars to the side; that such 
companies are generally authorized to 
propel heavy cars by powerful motor 
force, in consequence of which the 
momentum and inertia of street cars 
differ from that of ordinary vehicles; 
and that general convenience demands 
rapid and undeterred transit by such 
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tracks are equal and reciprocal,®® a traveler on the 
street having as much right, if in the exercise of 


public service companies.” Bremer v. 
St. Paul City R. Co., 120 N.W. 382, 383, 
107 Minn. 326, 21 L.R.A.N.S. 887 (hold- 
ing, however, that the conclusion does 
not follow from the premises). 


[b] Portions of street outside of 
tracks.—A street railroad company 
has no paramount right of way on 
every portion of the streets, except at 
adjoining streets, but has only a 
paramount right upon its tracks and 
for a sufficient space for the cars to 
pass, and beyond that has no greater 
rights than any other person using 
the highway. Newman v. New York, 
ete., R. Co., 111 N.Y.S. 289, 127 App. 
Div. 12. 


[ec] Repairing overhead wire.—Al- 
though the right of a street railroad 
company, even to that part of the 
street occupied by its rails, is only in 
common with that of other travelers, 
its right to use an ordinary and usual 
appliance upon the track to repair the 
overhead wire is, for a reasonable 
time, paramount. Potter v. Scranton 
Traction Co., 35 A. 188,176 Pa. 271. 


[d] Compared with ordinary rail- 


-road.—(1) Although it has been said, 


“Hlectric street cars have, in a quali- 
fied way at least, the right of way, as 
against persons on foot or traveling 
with carriages and teams, in the same 
manner as ordinary steam railroads 
have” (Flewelling v. Lewiston, etc., 
Horse R. Co., 36 A. 1056, 1057, 89 Me. 
585), (2) a street railroad company 
does not have a paramount right as 
does an ordinary freight and pas- 
senger railroad company over its 
right of way (Eckington, etc., R. Co. 
v. Hunter, 6 App.D.C. 287; Bremer 
v. St. Paul City R. Co., 120: N:W. 382, 
107 Minn. 326, 21 L.R.A.N.S. 887), 
(3) or such an exclusive right (Grimm 
v. Milwaukee Plectric Ry. & Light 
Co., °119° NOW. °833,! ‘138-9 Wise 44), 
(4) There is a natural and necessary 
difference between the fundamental 
right of an ordinary freight and pas- 
senger railroad to its right of way 
and the right-of a street car company 
to use the streets of a city. The rail- 
road company, by gift, voluntary 
transfer for consideration, or con- 
demnation with compensation, se- 
cures a fee or an incorporeal heredita- 
ment, and operates its roads by vir- 
tue of ownership; the street car com- 
pany obtains a privilege to build its 
tracks and operate its cars without 
gift, purchase, or condemnation of 
land. That privilege creates no new 
servitude upon the highway, but 
makes possible an additional use of 
such highway, consistent with and in 
furtherance of the purposes of its 
original . dedication. The railroad 
company may have an estate; the 
street car company always has a 
franchise. The lands over which a 
railroad company builds its road are 
withdrawn from general or private 
use; the surface of a street is open 
to common travel. The way of a 
railroad company is used by it ex- 
clusively, subject to limited rights at 
public or private crossings; a street 
is used concurrently by the street car 
company and by the public. Bremer 
v. St. Paul City R. Co., supra. 


89. U.S.—Southern Electric R. Co. 
v. Hageman, 121 F. 262, 57 C.C.A. 348 
[cert den 24 S.Ct. 848, 191 U.S. 572, 
48 L.Ed. 307]. 


Ala.—Alabama Power Co. v. Elmore, 
180 So, 418, 222 Ala. 6; Birmingham 
Ry., Light '& Power Co. v. Nicholas, 
61 So. 361, 181 Ala. 491; Merrill v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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due care, to go across or along such part of the street, 
when not occupied by cars, as across or along any 


Sheffield Co., 53 So. 219, 169 Ala. 242; 
Alabama Power Co. v. Bradley, 93 
So. 78, 18 Ala.App. 533. 


Ark.—Pankey vy. Little Rock Ry. & 
Electric Co., 174 S.W. 1170, 1174, Mi07 
Ark. 337 [quot Cyc]; Hot Springs St. 
hee v. Johnson, 42 S.W. 833, 64 Ark. 


Cal.—Tower v. Humboldt Transit 
€o., 169 P. 227, 176-Cal. 602; Seott v. 
San Bernardino Valley Traction Co., 
93 P. 677, 152 Cal. 604; Shipley v. San 
Diego Blectric Ry. Co., 289: P.. 662; 
106 Cal.App. 659; Fujise v. Los Ange- 
les Ry. Co., 107 Pp, 317, 12 Cal.App. 207. 


Conn.—Smith v. Connecticut R., ete. 
Co., 67 A. 888, 80 Conn. 268, 17 L.R.A. 
N.S. 707; Laufer v. Bridgeport Trac- 
tion’Co., 37 A. 379, 68 Conn. 475, 37 L. 
R.A. 533 


mie A Riese v. People’s Ry. Co., 82 
A. 604, 26 Del. 235; Truman v. Wil- 
mington City Ry. Co., TA.” 636, °23 
Del. 192 [aff 72 a 983, 23 Del. 197). 


D.C.—Capital Traction Co. Wis 
Crump, 35 “App.D.C.,. 169; - Capital 
Traction Co. v. Apple, 34 App.D.C. 
559; Metropolitan R. Co. v. Blick, 22 
App.D.C, 194. 


Fla.—Consumers’ Electric Light, 
etc., Co. v. Pryor, 32 So. 797, 44 Fla. 
354. 


Haw.—Borowsky v. Honolulu Rapid 
Transit Co., 29 Haw. 188; Robinson 
v. Honolulu Rapid Transit & Land 
Co., 20 Haw. 426. 


Idaho.—Holmes v. Sandpoint & I. 
R. Co., 137 P. 532, 25 Idaho 345. 


Ill. West Chicago St. R. Co. v. Mc- 
Callum, 48 N.H. 424, 169 Ill. 240 [aff 67 
Ill.App. 645]; Canfield v. North Chi- 
cago St. R. Co., 98 Ill.App. 1;. West 
Chicago St. R. Co. v. Maday, 88 Ill. 
App. 49 [aff 58 N.E. 933, 188 Ill. 308]; 
Kankakee Electric R. Co. v. Lade, 56 
Ill. App. 454. 


Ind.—Reid v. Terre Haute, 1. & E. 
Traction Co., 127 N.E. 857, 73 Ind. 
App. 541; Indianapolis & Cincinnati 
Traction Co. v. Senour, 122 N.E. uae 
71 Ind.App. 10; Louisville & S. 
Traction Co. v. Lottich, 106 N.E. hey 
59 Ind.App. 426; Indiana Union Trac- 
tion Co. v. Pheanis, 85 N.E. 1040, 43 
Ind.App. 653; Indianapolis St, "Ry 
Co. v. Darnell, 68 N.E. 609, 32 Ind. 
App. 687 


Iowa.—Claar Transfer Co. Vv. 
Omaha & Council Bluffs St. Ry. Co., 
181 N.W. 755, 191 Iowa 124; Wilfin v. 
Des Moines ‘City Ry. Co., 156 N.W. 
842, 176 Iowa 642; McDivitt v. Des 
Moines City R..Co., 118 N.W. 459, 141 
Iowa 689. 


Ky.—Smith’s Adm’r v. Louisville 
Ry Con 192) (SaWe, 8b, 1 14 Ky: 84s 
Louisville R. Co. v. Colston, 19 SW 
243, 117 Ky. 804, 25 Ky.L. 1933. 


La.—Coggin v. Shreveport Rys. Co., 
84 So. 902, 147 La. 359. 


Me.—Denis v. Lewiston, etc., 
Co., 70 A. 1047, 104 Me. 39. 


Md.—Gitomir v. United Rys. & 
Electric Co. of Baltimore City, 146 
A. 279, 157 Md. 464; Capital Traction 
CGA-V: ‘Contner, 87 A. 904, 120 Md. 78; 
United R., etc., COne Watkins, 62 is 
234, 102 Md. 264. 


Mass.—Sellon y. Boston Elevated 
Ry. Co., 94 N.E. 684, 208 Mass. 507; 
Horsman v. Brockton & Pi Sti Ry: Co., 
91 N.E. 897, 205 Mass. 519; Halloran 
Vv. Worcester Consol. St. R. Co., 78 N. 
E. 381, 192 Mass. 104; Kerr v. Boston 
El. R. "Co., 74 N.E. 669, 188 Mass. 434. 


Mich.—Bewernitz v. Detroit, J. & 


St. R. 
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C. Ry., 161 N.W. 976, 195 Mich. 528, 
L.R.A.1917F 167; Hibbler Vv. Detroit 
ee ibe Ys CL Si NW. 719, 172 Mich, 


Minn.—Pickell v. St. Paul City Ry. 
Co., 139 N.W. 616, 120 Minn. 340; 
Bremer v. St. Paul CitvaeRwCos 120 
N.W. 382, 107 Minn. 326, 21 L.R.A.N.S. 
887; Armstead Vv. Mendenhall, 85 N. 
Ww. 929, 83 Minn. 136. 


Miss.—Austin v. Vicksburg Traction 
Co., 50 So. 632, 95 Miss. 867. 


Mo.—Felver v. Central Electric Ry. 
Co., 115 S.W. 980, 216 Mo. 195; Kinlen 
v. Metropolitan "St: R. Co., 115 S.W. 
523, 216 Mo. 145; Goff v. St. Louis 
Transit Co., 98 S.W. 49, 199 Mo. 694, 9 
L.R.A.N.S. b44; Argeropoulos v. Kan- 
sas City Rys. Co., 212 S.W. 369, 201 
Mo.App. 287; Bruening v. Metropol- 
itan St. Ry. Co., 168 S.W. 248, 180 Mo. 
App. 434; Smith v. Metropolitan St. 
Ry. Co., 155 S.W. 54, 169 Mo.App. 610; 
Mather. v. Metropolitan St. Ry. Co., 
148 S.W. 3838, 166 Mo.App. 142; St. 
Louis Carbonating & Mfg. Co. v. 
United Rys. Co. of St. rd 141 S.Ww. 
904, 162 Mo.App. 18; Gessner v. Met- 
ropolitan St. Ry. Co., L290tS Ws. 528, 
137 Mo.App. 47. 


Mont.—Anderson vy. Missoula St. 
Ry. Co., 167 P. 841, 54 Mont. 838. 


Neb.—Lucas v. Omaha & C. B. St. 
Ry. Co., 177 N.W. 786, 104 Neb. 432; 
McKennan v. Omaha & C. B. St. R. 
Co., 149 N.W. 826, 97 Neb. 281 [den 
reh 146 N.W. 1014, 95 Neb. 643]; 
Olney v. Omaha, ete., St. R. Co., 111 
N.W. 784, 78 Neb. 767. 


N.J.—Luby v. Morris County Trac- 
tion Co., 83 A. 184, 82 N.J.Law 255; 
Camden, ete., R. Co. v. U.S. Cast 
Iron Pipe, etc., Co., 59 A. 528, 68 N.J. 
Eq. 279. 


N.Y.—Newman v. New York, etc., 
Re Co. 0 PIP RAN SYS.) 2:89, 2527 App. Div. 
12; Boyce v. New York Citys Cor, 
110 N.Y.S. 393, 126 App.Div. 248; 
Adolph v. Central Park, ete., R. Co., 
43 N.Y.Super. 199 [aff 76 N.Y. 530]; 
Koehler v. Interurban St. R. Co., 88 
N.Y.S. 904. 


N.C.—Norman v. Charlotte Electric 
Ry. Co., 83 S.E. 835, 167 N.C. 533, Ann. 
Cas.1916E 508. 


N.D.—Acton v. Fargo & M. St. Ry. 
Co., 129 N.W. 225, 20 N.D, 434. 


Ohio.—Cincinnati Traction Co. v. 
Harrison, 24 OhioCir.Ct.N.S. 1 


Or.—Oberstock v. United Rys. Co., 
137 P. 195, 68 Or. 197; Palmer v. Port- 
land Ry., Light & Power Co., 108 P. 
211, 56 Or.1262: 


Pa.—Weiss v. Pittsburgh Rys. Co., 
152) Ay 674, 301~Pa. 539; Harper v. 
Philadelphia Rapid Transit Co., 101 
A. 1004, 258 Pa. 282; Hellriegel v. 
Southern Traction Co., 23 Pa.Super. 
392. 


PortoRico.—Cabrera_v. San Juan 
Light & Transit Co., 4 Porto Rico Fed. 
60. 


Tex.—San Antonio Traction Co. v. 
Levyson, 113 S.W. 569, 52 Tex.Civ. 
App. 122; El Paso Hlectric R. Co. v. 
Kelly, (Giv. App.) 109 S.W. 415; San 
Antonio Traction Co. v. Kumpf, (Civ. 
App.) 99 S.W. 868; San Antonio St. 
R. Co. v. Renken, 38 S.W. 829, 15 Tex. 
Civ.App. 229. 

Va.—Virginia Ry. & Power Co. v. 
Boltz, 95 S.E. 467, 122 Va. 649. 

Wis.—Fisher v. Waupaca Electric 
Light & Ry. Co., 124 N.W. 1005, 141 
Wis. 515. 

Ont.—Ewing v. Toronto R. Co., 24 
Ont. 694. 
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other part of the street;°° and the right of each as 


[a] Relative rights.—City streets 
are public highways on which all may 
travel, and neither a pedestrian, a 
street car, nor a carriage has any ex- 
clusive right, but their rights are 
relative. Kinlen v. Metropolitan St. 
R. Co., 115 S.W. 523, 216 Mo. 145. 


[b] Ownership of fee.—The fact 
that a street railroad company owns 
in fee its right of way, constituting a 
part of a street, does not affect its 
relation to the traveling public, where 
its patronage is dependent upon its 
relation to the street, and where it 
maintains a platform on one side of 
its right of way and partly on the 
street for the accommodation of pas- 
sengers. McDivitt v. Des Moines City 
R. Co., 118 N.W. 459, 141 Iowa 689. 


90. Ala.—Alabama Power Co. v. 
Mlmore,. 130 <So. 413, 222) “Ada._ ‘65 
Birmingham Ry., Light & Power Co. 
v. Demmins, 57 So. 404, 3 Ala.App. 
359. ; 


Ark.—Pankey v. Little Rock Ry. & 
Hlectric Co., 174 S.W. 1170, 1174, 117 
Ark. 337 [quot Cyc]; Little Rock Ry. 
& Electric Co. v. Sledge, 158 S.W. 
1096, 108 Ark, 95, Ann.Cas.1915B 682; 
Little Rock Traction, etc., Co. v. Mor- 
rison, 62 S.W. 1045, 69 Ark. 289. 


Cal.—Langford v. San Diego Elec- 
tric Ry. Co.; 164 P. 398, 174 ‘Cal. 729% 
O’Connor v. United Railroads of San 
Francisco, 141 P. 809, 168 Cal. 43; 
Shea v. Portrero, etc., R. Co., 44 Cal. 
414; Simmons y. Pacific Electric Ry. 
Co., 212 P. 637, 60 Cal.App. 129. 


Colo.—Philbin v. Denver City 
Tramway Co., 85 P. 630, 36 Colo. 331. 


Conn.—McCarthy v. Consolidated R. 
Co., 638 A. 725, 79 Conn. 73. 


Del.—Tobias v. People’s Ry. Co., 80 
A. 358, 26 Del. 59; Wilman v. People’s 
R. Co., 55 A. 332, 20 Del. 260; Snyder 
v. a onle's R. Co., 53 A, 433, 20 Del. 
145. 5 


D.C.—Capital Traction Co. v. 
Crump, 35 App.D.C. 169; Capital Trac- 
tion Co. v. Apple, 34 App.D.C. 559. 


Ill.— Swanson v. Chicago City Ry. 
Co., 90 N.E. 210, 242 Ill. 388; North 
Chicago St. R. Co. v. Smadraff, 59 
N.E. 527, 189 Ill. 155. Laff 89 11).App, 
411]; Wolfstein v. Illinois Power & 
Light Corporation, 254 Ill.App. 362; 
Chicago City R. Co. v. Rohe, 118 ill. 
App. 322; Joliet R. Co. v. Barty, 96 
TIll.App, 351. 


Ind.— Reid v. Terre Haute, I. & E. 
Praction Co:,/12%. New. 8575 (seins 
App. 541. 


Iowa.—Fisher v. Cedar Rapids & M. 
Pea Co., 157 N.W. 860, 177 Iowa 


Kan.—Edgerton vy. 
206, 4 Kan.App. 73. 


Ky.—Smith’s Adm’r y. Louisville 
Ry. Cos, 192) SiW., 875, VTA: Bey. 78.42 
Leach v. Owensboro City Ry. Co., 125 
S.W. 708, 137 Ky. 292; Louisville R. 
Co..v-. Colston; 79 S.W.).243, ALT Keys 
804, 25 Ky.L. 1933; Louisville R. Co. 
v. Boutellier, 110 S.W. Sb, Mol ounscyn rs 
484; Cornelius v. South Covington, 
ete., St, OR... :Co.,793 ‘Suw..! 6435-29) Ayal 
505; South Covington, ete., R. Co. v. 
McHugh, 77 S.W. 202, 25 Ky.L. 1112. 


Me.—Glidden v. Bangor Ry. & Elec- 
tric Co., 92 A. 185, 112 Me. 354 


Md.—Gitomir v. United Bom & 
Electric Co. of Baltimore City, 146 A. 
279, 157 Md. 464. 


Mass.—Crowell v. Boston Elevated 
Ry. Co., 125 N.E. 607, 234 Mass. 393; 
Labuff v. Worcester Consol. St. Ry. 
Co.,, 120 N.E. 881, 231 Mass. 170; 


O’Neill, 46 P. 
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a traveler ends where that of the other begins.°* 

[§ 298] bb. Reciprocal Duties. In the exercise of 
their reciprocal rights®? the company and a trav- 
eler on the street are also under reciprocal duties, 
to the extent that the rights of each must be exer- 


Brereton v. Milford & U. St. Ry. Co., 
111 N.E. 715, 223 Mass. 130; Carroll 
v. Boston Elevated Ry., 91 N.E. 525, 
205 Mass. 429; Callahan v. Boston 
Elevated Ry. Co., 91 N.E. 388, 205 
Mass. 422, 18 Ann.Cas. 510; Kerr v. 
Boston El. R. Co., 74 N.E. 669, 188 
Mass. 434. 


Mich.—Bewernitz v. Detroit, J. & 
Cc. Ry., 161 N.W. 976, 195 Mich. 528, 
L.R.A.1917F 767; Deitsch v. Trans St. 
Mary’s Traction Co., 118 N.W. 489, 155 
Mich. 15; Ablard v. Detroit United 
R. Co., 102 N.W. 741, 139 Mich. 248. 


Mo.—Felver v. Central Electric Ry. 
Co., 115 S.W. 980, 216 Mo. 195; Klock- 
enbrink v. St. Louis, etc., R. Co., 72 S. 
W. 900, 172 Mo. 678; Brown v. St. 
Louis Transit Co., 838 S.W. 310, 108 
Mo.App. 310. 


Neb.—Oakes v. Omaha & C. B. St. 
Ry. Co., 178 N.W. 758, 104 Neb. 788; 
Lucas v. Omaha & C. B. St. Ry. Co., 
177 N.W. 786, 104 Neb. 432; Omaha 
St..R. Co. v. Duvall, 58 N.W. 531, 40 
Neb. 29. 


N.Y.—Thompson v. Buffalo R. Co., 
39 N.E. 709, 145 N.Y. 196; Adolph v. 
Central:Park, etc., R. Co., 76 N.Y. 530 
{aff 43 N.Y.Super. 199]; Normand v. 
Hudson Valley Ry. Co., 117 N.Y.S. 
1076, 133 App.Div. 474; Boyce v. New 
York City R. Co,., 110 N.Y.S. 393, 126 
App.Div, 248; Kessler v. Brooklyn 
. Heights R. Co., 38 N-Y.S. 799, 3 App. 
Div. 426; Ward v. New York, etc., R. 
Co., 29 N.Y.S. 784, 79 Hun 390; Hen- 
nessy v. Brooklyn City R. Co., 26 N. 
Y.S. 321, 73 Hun 569; Lahey v. Cen- 
thal Park, ete: oR. Co 220NiYiSi 380) 
2 Misc. 587; Mattes v. New York City 
R. Co., 95 N.Y.S. 596; Goodson v. New 
York City R. Co., 94 N.Y.S. 10; Prince 
v. Third Avenue R. Co., 84 N.Y.S. 542. 


N.C.—Norman v. Charlotte Electric 
Ry. Co., 83 S.E. 835, 167 N.C. 533, Ann. 
Cas.1916E 508, 


N.D.—Acton v. Fargo & M. St. Ry. 
Co., 129 N.W. 225, 20 N.D, 434. 


Ohio.—Greve y. Cincinnati Traction 
Co., 2 OhioApp. 486, 21 OhioCir.Ct. 
N.S. 331; Lake Shore Electric R. Co. 
v. Majewski, 25 OhioCir.Ct. 55. 


-Pa.—Gavin v. Philadelphia Rapid 
Transit, Co;;) 108 vA.) 833).271., Pas T3k 
McFarland v. Consolidated Traction 
Co., 54 A. 308, 204 Pa. 423. 


Va.—Roanoke Ry. & Blectric Co. v. 
Loving, 119 S.E. 82, 127 Va. 381. 


[a] Impassability of street.—(1) 
An automobile driver, when the street 
is impassable, has the right to drive 
upon the street car track. Langford 
v. San Diego Electric Ry. Co., 164 P. 
398, 174 Cal. 729. (2) Soa traveler 
on a highway is entitled to drive on 
the tracks of an electric railway oc- 
cupying part of the highway, where 
the remaining part was impassable by 
reason of snow thrown thereon by 
the company from its tracks (Hib- 
bler v. Detroit United Ry., 137 N.W. 
719, 172 Mich. 368) (3) and one driv- 
ing upon the side of a street has a 
right to drive upon a street railroad 
track in order to pass another vehicle 
standing between the curb and the 
track (Goodson v. New York City 
R. Co., 94. N.Y.8. 10). 


[b] Gength of vehicle.—A traveler 


lawfully on a highway has the right, 


to pass over and upon a street railroad 
track regardless of the length of his 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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vehicle. Glidden v. Bangor Ry. & 
Electric Co., 92 A. 185, 112 Me. 354. 


[c] Horseback rider on a public 
highway on which a street railroad 
company maintaing a track has a 
joint right of way with the street 
railroad company, even on those por- 
tions of the thoroughfare traversed by 
its tracks, and hence has a lawful 
right to travel on the tracks, by main- 
taining a reasonable degree of vigi-~ 


lance in looking and listening for a’ 


car drawing near from behind. Brown 
v. St. Louis Transit Co., 83 S.W. 310, 
108 Mo.App. 310. 


Status of travelers on the street 
going across or along tracks see 
supra § 276. 


91. Barbrick v. Boston Elevated 
Ry. Co., 100 N.E. 547, 218 Mass. 370. 


92. See supra § 297. 


93. U.S.—Southern Plectric R. Co. 
v. Hageman, 121 F. 262, 57 C.C.A. 348 
[cert den 24 S.Ct. 843, 191 U.S. 572, 
48 L.Ed. 307]. 


Ala.—Birmingham Ry. Light & 
Power Co. vy. Demmins, 57 So. 404, 3 
Ala.App. 359. 


Ark.—Pankey v. Little Rock Ry. & 
Electric Co., 174 S.W. 1170, 1174, 117 
Ark. 3387 [quot Cyc]. 


Cal.—Neff v. United Railroads of 
San Francisco, 207 P. 243, 188 Cal. 
722; Tower v. Humboldt Transit Co., 
169 P. 227, 176 Cal. 602; Scott v. San 
Bernardino Valley Traction Co., 93 P. 
677, 152 Cal. 604; Shipley v. San Die- 
go Blectric Ry. Co., 289 P. 662, 106 
Cal.App. 659. 


Colo.—Denver City Tramway Co. v. 
Wright, 107 P. 1074, 47 Colo. 366. 


Conn.—Carroll vy. Connecticut Co., 
74 A. 897, 82 Conn. 5138; McCarthy v. 
Consolidated R. Co., 63 A. 725, 79 
Conn. 73. 


Del.—Riccio v. People’s Ry. Co., 
82 A. 604, 26 Del. 235; Truman v. Wil- 
mington City Ry. Co., 78 A. 636, 23 
Del. 192 [aff 72 A. 9838, 23 Del. 197]; 
Heinel v. People’s R. Co., 67 A. 173, 
22 Del. 428; Weldon v. People’s R. Co., 
65 A. 589; Heidelbaugh v. People’s 
R. Co.,; 65 A. 587, 22 Del. 209; White 
v. Wilmington City R. Co., 63 A. 931, 
22 Del. 105; Wilman y. People’s R. 
Co., 55 A. 332, 20 Del. 260. 


D.C.—Capital Traction Gay Vv. 
Crump, 35 App.D.C. 169; Capital Trac- 
tion Co. vy. Apple, 34 App.D.C. 559. 


Hawaii.—Borowsky v. Honolulu 
Rapid Transit Co., 29 Hawaii 188; 
Robinson vy. Honolulu Rapid Transit 
& Land Co., 20 Hawaii 426. 


Ill.—West Chicago St. R. Co. v. 
Maday, 88 Tll.App. 49 [aff 58 N.H. 933, 
188 Il. 308]. See Tracey v. Chicago 
Ry. Co.,, 185: Ill.App. 125. 


Ind.—Indiana Union Traction Co. vy. 
Pheanis, 85 N.E. 1040, 43 Ind.App. 
658; Indianapolis St. R. Co. v. Bolin, 
78 N.E. 210, 39 Ind.App. 169. 


Iowa.—Clear Transfer Co. v. Omaha 
& Council Bluffs St. Ry. Co.; 181 N.Ww. 
755, 191 Iowa 124; Fisher v. Cedar 
Rapids & M. C. Ry. Co., 157 N.W. 860, 
177 Iowa 406. 


La.—Coggin y. Shreveport Rys. Co., 
a se 902, 908, 147 La. 359 [quot 
YC}. 


cised with due regard to the rights of ‘the other, and 
in such a careful and reasonable manner as not 
unreasonably to abridge or interfere with those 
rights,°* and so as to avoid injury, the one to avoid 
inflicting injury, the other to avoid being injured,°* 
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Me.—Denis vy. Lewiston, etc., St. R- 
Co.,; 70 A. 1047, 104 Me. 39. 


Md.—Gitomir v. United Rys. & Elec- 
tric Co. of Baltimore City, 146 A. 279, 
157 Md. 464; Lake Roland El. R. Co. 
v. McKewen, 31 A. 797, 80 Md. 593. 


Mass.—Kane v. Boston Elevated Ry- 
Co., 105 N.E. 609, 217 Mass. 504; Car- 
roll vy... Boston Elevated Ry., 91 N.E- 
525, 205 Mass. 429; O’Brien v. Blue 
Boe St. R. Co., 71 N.E. 951, 186 Mass. 

6. 


Minn.—Pickell vy. St. Paul City Ry. 
Co., 139 N.W. 616, 120 Minn. 340; 
Bremer vy. St. Paul City R. Co., 120 
N.W. 382, 107 Minn. 826, 21 L.R.A. 
N.S. 887; Armstead v. Mendenhall, 85 
N.W. 929, 83 Minn. 136. 


Neb.—McKennan vy. Omaha & C. B. 
St. R. Co., 149 N.W. 826, 97 Neb. 281 
[den reh 146 N.W. 1014, 95 Neb. 643]; 
Olney v. Omaha, ete., St. R. Co., 111 
N.W. 784, 78 Neb. 767; Mathieson v. 
Omaha St. R. Co., 97 N.W. 243, 3 Neb. 
(Unoff.) 747 [rev reh 92 N.W. 639, 3 
Neb. (Unoff.) 743]. 


N.J.—Migans v. Jersey City, etc., 
St. R.. Co. .70cAS 168,76) N.S law 25385¥ 
Woodland v. New Jersey St. R. Co., 
49 A. 479, 66 N.J.Law 455; Camden, 
ete; (R Col vod. Ss. Cast tron iPipe: 
etc., Co., 59 A. 523, 68 N.J.Eq. 279. 


N.Y.-—-Moore vy. Rochester Ry. Co., 
97 N.E.. 714, 204 N.Y. 309, 49 LR As 
N.S. 505; Adolph v. Centra! Park, ete., 
eas 76 N.Y. 530 [aff 43 N.Y.Super. 


N.D.—Acton v. Fargo & M. St. Ry. 
Co., 129 N.W.°225, 20 N.D. 434. 


Or.—Oberstock v. United Rys. Co., 
£37 APS 51.95,..c68>. Orxs-97: Palmer sv. 
Portland Ry., Light & Power Co., 108 
P, 211, 56 Or. 262. 


Pa.—Weiss y. Pittsburgh Rys. Co., 
152 A. 674, 301. Pa. 529; Hellriegel v. 
eae Traction Co., 23 Pa.Super. 


Tex.—San Antonio Traction Co. v. 
Levyson, 113 S.W. 569, 52 Tex.Civ. 
App. 122. . 


Wash.—Baldie vy. Tacoma Ry. & 
Power Co., 100 P. 162, 52 Wash. 75. 


BAS ear ek v. Chadwick, 68. J.P. 


94 Ala.—Anniston Electric, ete., 
Co. v. Rosen, 48 So, 798, 159 Ala, 195, 
139 Am.S.R. 32; Alabama Power Co. 
v. Bradley, 93 So. 73, 18 Ala.App. 533; 
Birmingham Ry. Light & Power Co. 
v. Demmins, 57 So. 404, 3 Ala.App. 
359: 

Ark.—Pankey vy. Little Rock Ry. & 
Electric Co., 174 S.W. 1170, 1174, 117 
Ark. 337 [quot Cye]; Hot Springs St. 
R. Co, v. Hildreth, 82 S.W. 245, 72 
Ark. 572. 


Cal.—Shipley v. San Diego Electric 
Ry. Co., 289 P. 662, 106 Cal.App. 659. 


Colo.—Liutz vy. Denver City Tram- 
way Co., 95 P. 600, 48 Colo. 58.. 


Conn.—Carroll vy. Connecticut Co. 
74 A. 897, 82 Conn. 513. oy 


Del.—Gowan vy. Wilmington & P, 
Traction Co:, 92 A. 1015, 26 Del. 281; 
Weldon v. People’s R. Co., 65 A. 589: 
Wilman v. People’s R. Co., 55 A. 332 
20 Del. 260. Ff 


Hawaii.—Borowsky  y. 


Honolulu 
Rapid Transit Co., 


29 Hawaii 188; 


a 


as 


§ § 298] 


proper consideration being given to the difference 
in motive power, and to the fact that the cars must 
run on a fixed track and rapidly acquire a greater 
momentum than another vehicle.®® * Thus on the 
one hand it is the duty of the company to exercise 
reasonable care and diligence to keep a lookout for 
persons and vehicles upon or near the track,°* warn 
them of the car’s approach,®? give them a reasona- 
ble opportunity to get off or keep off the track,?8 
and not negligently run into or otherwise injure 
them;°°® and the fact that the right of way over its 
tracks is expressly given to the company by a stat- 
ute or ordinance does not relieve it from exercising 
ordinary eare to avoid colliding with a person, ani- 
The duty of a motor- 
man is to operate his own street car in a proper 


Paw tea 


mal, or vehicle on the track. 
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pany.? 


way so as not to injure other traffic having the sama 


Robinson y. Honolulu Rapid Transit 
& Land Co., 20 Hawaii 426. 


Idaho.—Holmes v. Sandpoint & I. R. 
Co., 1387 P. 532, 25 Idatho 345. 


Tll—South Chicago City R. Co. v. 
Kinnare, 96 Ill.App. 210 [aff 75 N.E. 
179, 216 Ill. 451]; West Chicago St. 
R. Co...v. Schwartz, 93 Ill.App. 387; 
West Chicago St. R. Co. v. Levy, 82 
Tll.App. 202 [aff 55 N.E. 554, 182 Ill. 
§25];. North Chicago St. RR... Co: v. 
Zeiger, 78 Ill.App. 463 [aff 54 N.E. 
1006, 182 Ill. 9, 74 Am.S.R. 157]. 


Ind.—Indianapolis & Cincinnati 
Traction Co. v. Senour, 122 N.E. 772, 
71 Ind.App. 10; Louisville & S. I. 
Traction Co, v. Lottich, 106 N.E. 903, 
59 Ind.App. 426; Saylor v. Union Trac- 
tion Co., 81 N.E. 94, 40 Ind.App. 381; 
Indianapolis St. R. Co. v. Hackney, 
77 N.E. 1048, 39 Ind.App. 372. 


Iowa.—Borg v. Des Moines City Ry. 
Co., 181 N.W. 10, 190 Iowa 909; Pow- 
ers v. Des Moines City Ry. Co., 121 
N.W. 1095, 143 Iowa 427 [aff 115 N.W. 
494]. 


Ky.—Smith’s Adm’r vy. Louisville 
Ry. Co., 192 S.W. 875, 174 Ky. 784. 


Md.—United R., etc., Co. v. Wat- 
kins, 62 A. 234, 102 Md. -264. 


Mass,—Kane y. Boston Hlevated 
Ry. Co., 105 N.E. 609, 217 Mass. 504; 
Wright v. Boston & N. St. Ry. Co., 
89 N.E. 1073, 203 Mass. 569; Halloran 
v. Worcester Consol, St. R. Co., 78 N. 
EB. 381, 192 Mass. 104; Scannell v. 
Boston El. R. Co., 57 N.E. 341, 176 
Mass. 170. 


~ Mich.—Bewernitz v. Detroit, J. & 
Cc. Ry., 161 N.W. 976, 195 Mich. 528, 
L.R.A.1917F 767; Travelers’ Indemni- 
ty Co. v. Detroit United Ry., 159 N. 
W. 528, 193 Mich. 375; Hibbler v. 
Detroit United Ry., 137 N.W. 719, 172 
Mich. 368. 


Minn.—Pickell v. St. Paul City Ry. 
Co., 1389 N.W. 616, 120 Minn. 340; 
Bremer vy. St. Paul City R. Co., 120 N. 
W. 382, 107 Minn. 326, 21 L.R.A.N.S. 
887. 


Miss.—Austin v. Vicksburg Trac- 
tion Co., 50 So. 632, 95 Miss. 867. 


Mo.—Felver v. Central Electric R. 
Co., 115 S.W. 980, 216 Mo. 195; Kin- 
len v. Metropolitan St. R. Co., 115 8S. 
W. 523, 216 Mo. 145; McCloskey _v. 
United Rys. Co. of St. Louis, 142 S.W. 
737, 162 Mo.App. 583; St. Louis Car- 
ponating & Mfg. Co. v. United Rys. 
Co. of St. Louis, 141 S.W. 904, 162 Mo. 
App. 18. 


Mont.—Anderson y. Missoula St. 
Ry. Co., 167 P. 841, 54 Mont. 83. 


Neb.—Mercer v. Omaha & C. B. St. 


Ry. Co., 188 N.W. 296, 108 Neb. 532; 


Mathieson’ v. Omaha St. R. Co., 97 


N.W. 243, 3 Neb. (Unoff.) 747 [rev reh 
92 N.W. 639, 3 Neb. (Unoff.) 143]. 


N.M.—Thompson vy. 
Fee Co.) dLOese, 


N.Y.—Thompson y. Buffalo R. Co., 
39 N.E. 709, 145 N.Y. 196; Vanden- 
bout v.° Rochester R. Co., 114 N.Y.S. 
760, 129 App.Div. 844; Boyce v. New 
York City R. Co., 110 N.Y.S. 393, 126 
App.Div. 248; Beers v. Metropolitan 
St. R. Co., 98 N.Y.S. 278, 104 App.Div. 
96; Seagriff v. Brooklyn Heights R. 
Co., 52 N.Y.S. 236, 31 App.Div. 595. 


N.C.—Nerman y. Charlotte Electric 
Ry. Co., 83 S.E. 835, 167 N.C. 533, Ann. 
Cas.1916H 508; Davis v. Durham 
Traction Co.,)) 53) 2S... 617,. 141 N.C. 
134; Moore v. Charlotte Electric St. 
R. Co., 39°S.B.i57,, 128 N.C. 455.7 
- N.D.—Acton v. Fargo & M. St. Ry. 
Co., 129 N.W. 225, 20 N.D. 434. 

Ohio.—Lake Shore Electric R. Co. 
v. Majewski, 25 OhioCir.Ct. 55. 

Porto Rico.—Cabrera v. San Juan 
Light & Transit Co., 4 Porto Rico Fed. 
60; Davila vy. San Juan Light & Trans- 
it: Co.,-l Porte Rico Feds 37. 

Wis.—Grimm y. Milwaukee Electric 
R., ete., Co., 119 N.W. 833, 138 Wis. 
44, 

95. Ark.—Pankey v. Little Rock 
Ry. & Electric Co., 174 S.W. 1170, 1174, 
117 Ark. 337 [quot Cyc]. 

Cal.—Shipley v. San Diego Electric 
Ry. Co., 289 P. 662, 106 Cal.App. 659. 

Idaho.—Holmes vy. Sandpoint & I. 
R. Co., 187 P. 532, 25 Idaho 345. 

Me.—Denis v. Lewiston, etc., St. R. 
Co., 70 A. 1047, 104 Me. 39. 

Md.—Gitomir v. United Rys. & 
Electric Co. of Baltimore City, 146 A. 
279, 157 Md. 464. 


Mass.—Wright v. Boston & N. St. 
Ry. Co., 89 N.E. 1078, 203 Mass. 569. 


Minn.—Wilson v. Minneapolis St. 
R. Co., 77 N.W. 238, 74 Minn. 436. 


N.J.—Woodland v. North Jersey St. 
R. Co., 49 A. 479, 66 N.J.Law 455. 
96. Duty to keep lookout: 


Yenerally see supra § 287. 
For animals and vehicles see infra § 
316. 


For persons on or near tracks see in- 
fra § 333. 
Statutory and municipal regula- 
tions see supra § 237. 
97. Duty to give warning of car’s 
approach: 
Generally see supra § 292. 
To animals and vehicles see infra § 
323, 
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right to use the street as the street railroad com- 
He has no duty to protect pedestrians 
against injury from other street cars on parallel 
tracks,’ and the company could not confer such au- 
thority and responsibility upon its motormen.‘ Al- 
though as high a degree is required,® the law does 
not require a higher degree of care of a motorman 
than is required of other users of the streets,® sub- 
ject only to the modifications that the path of the 
car is fixed, while travelers, either on foot or in 
vehicles, may use the entire way, so far as it has 
been fitted and opened for public travel.? 
other hand, it is the duty of a traveler on or near 
the track when a car approaches to exercise reason- 
able care and diligence to get off or keep off the 
track until it passes,’ so as not unreasonably to 


On the 


To persons on or near tracks see in- 
fra § 334. 


Statutory and municipal regulations 
see supra § 237. 


98. Iowa.—Wilfin v. Des Moines 
our Ry. Co., 156 N.W. 842, 176 Iowa 


Mich.—Hibbler y. Detroit United 
Ry.; 137 N.W. 719, 172 Mich. 368. 


Mo.—Bruening v. Metropolitan St. 
Ry.-Co., 168 S.W: 248, 180 Mo.App. 
434; McCloskey v. United Rys. Co. of 
or Louis, 142 S.W. 737, 162 Mo.App. 


N.Y.—Normand v. Hudson Valley 
Ry. Co.,.117 N.Y.S. 1076, 133 App.Div. 
474; Ward v. New York, ete., R. Co., 
29 N.Y.S. 784, 79 Hun 390; Doctoroff 
v. Metropolitan St. R. Co., 105 N.Y.S. 
229, 55 Misc, 216. : 


Pa.—Hope vy. Southern Pennsylva- 
see Traction Co., 112 A. 920, 270 Pa. 


Porto Rico.—Davila v. San Juan 
ins & Transit Co., 1 Porto Rico Fed. 


99. See supra § 275; and infra §§ 
316,) 331: 
1. See infra § 300. 


2. Harris v. Kansas City Public 
Service Co., 297 P. 718, 132 Kan. 715. 


3. Harris v. Kansas City Public 
Service Co., supra. 


4. Harris v. Kansas City Public 
Service Co., supra. 


5. Watson vy. Minneapolis St. R. 
Co., 55 N.W. 742, 53 Minn. 551. 


6. Taylor v. Pacific Electric Ry. 
Co., 158 BP. 12:9, 172> Cal. 63883. Pow- 
ers v, Des Moines City Ry. Co., 121 N. 
W. 1095, 143 Iowa 427. 


[a] Thus the duty of street car 
employees to avoid injuring one ap- 
proaching the track is not greater 
than his duty to himself to use care 
to avoid injury, these duties being 
concurrent and continuous up to the 
moment of the accident. Powers v. 
Des Moines City Ry. Co., 121 N.W. 
1095, 143 Iowa 427. 


7. Horsman v. Brockton & P. St. 
Ry. Co., 91 N.E. 897, 205 Mass. 519. 


8. Ala:—Alabama Power Co. v. El- 
more, 130 So. 413, 222 Ala. 6; Merrill 
v. Sheffield Co., 53 So. 219, 169 Ala. 
242. 


Cal.—O’Connor v. United Railroads 
of San Francisco, 141 P. 809, 168 Cal. 
43: Shea v. Potrero, etc., R. Co., 44 
Cal. 414. 


Conn.—Carroll vy. Connecticut Co., 
74 A, 897, 82 Conn. 513. 


Del.— Tobias vy. People’s Ry. Co, 
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impede or interfere with its progress,® and so as 
not to be injured thereby,?°® but he need not be con- 
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stantly watching for the approach of a car from 


behind,’ and may reasonably assume under ordi- 
nary conditions that the driver will exercise com- 
mon prudence to avoid a collision with others, ex- 
ercising their rights as travelers with ordinary 
Failure of either the company or an indi- 
vidual lawfully using the street to exercise ordinary 
eare may render the party at fault lable for dam- 
ages,'* and this liability is not increased or dimin- 
ished by the fact that at the time of the injury one 


care.!? 


80 A. 358, 26 Del. 69. 


Ind.—Public Utilities Co. v. Walden, 
122 N.E. 591, 69 Ind.App. 623. 


Iowa.—Wilfin v. Des Moines City 
Ry. Co., 156 N.W. 842, 176 Iowa 642. 


Ky.—Louisville R. Co. v. Stammers, 
47 S.W. 341, 20 Ky.L. 688. 


Me.—Foster vy. Cumberland County 
Power & Light Co., 100 A. 833, 116 Me. 
184, L.R.A.1917E 1044. 


Mass.—Callahan v. Boston Elevated 
Ry. Co., 91 N.H. 388, 205 Mass. 422, 
18 Ann.Cas. 510. 


Mich.—Wingert v. Detroit United 
Ry.) 1422 NOW. 1063, 177 Mich. 199; 
zu bplcr v. Detroit United Rys, 13% N. 
-W. 719, 172 Mich. 368. 


Mo.—Bruening v. Metropolitan St. 
Ry. Co., 168 S.W. 248, 180 Mo.App. 
434; Mather v. Metropolitan St. Ry. 
Co., 148 S.W. 383, 166 Mo.App. 142; 
McCloskey v. United Rys. Co. of St. 
Louis, 142 S.W. 787, 162 Mo.App. 583; 
Gessner v. Metropolitan St. Ry. Co., 
119 S.W. 528, 137 Mo.App. 47. 


Neb.—Lucas v. Omaha & C. B. St. 
Ry. Co., 177 N.W. 786, 104 Neb. 432; 
McKennan vy. Omaha & C. B. St. R. 
Co., 146 N.W. 1014, 95 Neb. 643 [reh 
den 149 N.W. 826, 97 Neb. 281], 


N.J.—Luby vy. Morris County Trac- 
tion Co., 83 A. 184, 82 N.J.Law 255; 
North Hudson Co. R. Co. v. Isley, 10 
A. 665, 49 N.J.Law 468. 


N.Y.—Neuman v. Union Ry. Co. of 
New York City, 153 N.E. 64, 243 N.Y. 
249, 46 A.L.R. 1180; Volosko v. In- 
terurban St. R. Co., 82 N.E. 1090, 190 


N.Y. 206, 15 L.R.A.N.S. 1117; Adolph 
Vv. Central Park, etc., R.: Co.,-76 N.Y. 
530 [aff 43 N.Y.Super. 199]; Normand 


v. Hudson Valley Ry. Co., 117 N.Y.S. 
1076, 133 App.Div. 474; Barney v. 
Metropolitan St. R. Co., 88 N.Y.S. 335, 
94 App.Div. 388; Ward v. New York, 
ete.) :- \Co.; 129° N.Y.S. 784, -79*. Hun 
390; Hennessy v. Brooklyn City R. 
Co., 26 N.Y.S. 321,.738 Hun 569. 


N.C.—Norman’ v. Charlotte Electric 
Ve OO Oo) (O- <od0s, oben IN.Cy 533, 
Ann.Cas.1916E 508. 


N.D.—Acton v. Fargo & M. St. Ry. 
Co., 129 N.W. 225, 20 N.D. 434. 


Pa.—Harper vy. Philadelphia Rapid 
Transit Co., 101 A. 1004, 258 Pa. 282; 
Dyer v. Philadelphia Rapid Transit 
Co., 58 Pa.Super. 634; Breary v. Trac- 
tion Co., 5 Pa.Dist, 95. 


Wash.—McKinney vy. City of Seat- 
tle, 245 P. 918, 139 Wash. 148. 


[a] Where escape from track is 
impeded by snow banks at the side, it 
is the duty of the driver of a vehicle 
to leave the track with all reasonable 
speed after discovering the presence 
of the car. Wingert v. Detroit Unit- 
ed Ry., 142 N.W. 1068, 177 Mich. 199. 


Care required of persons going on 
or near street railroad tracks gen- 
erally see infra § 359. 
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9. Cal.—O’Connor y. United Rail- 
roads of San Francisco, 141 P. 8095 
168 Cal, 43. 


Conn.—Carroll vy. Connecticut Co., 
74 A. 897, 82 Conn. 513. 


Del.—Tobias v. People’s Ry. 
80 A. 358, 26 Del. 69. 


Iowa.—Wilfin v. Des Moines City 
Ry. Co., 156 N.W. 842, 176 Iowa 642. 


Mass.—Sellon v. Boston Blevated 
Ry. Co., 94 N.E. 684, 208 Mass. 507; 
Carroll v. Boston Hlevated Ry., 91 N. 
E. 525, 205 Mass. 429; Callahan v. 
Boston Elevated Ry: Co., 91 N.H. 388, 
205 Mass. 422, 18 Ann.Cas. 510; Kerr 
v. Boston El. R. Co., 74 N.H. 669, 188 
Mass. 434. 


Mo.—Smith v. Metropolitan St. Ry. 
Co., -155 S.W. 54, 169 Mo.App. 610; 
McCloskey v. United Rys. Co. of St. 
Louis, 142 S.W. 737, 162 Mo.App. 583; 
Buren vy. St.Louis Transit Co., 78 
S.W. 680, 104 Mo.App. 224. 


Neb.—Lucas v. Omaha & C. B. St. 
Ry. Co., 177 N.W. 786, 104 Neb. 432; 
McKeenan v. Omaha & C. B. St. R. 
Co., 149 N.W. 826, 97 Neb. 281 [den 
N.W. 1014, 95 Neb. 643]. 


N.Y.—Adolph v. Central Park, etc., 
R: Co.,565 IN WY.b54 [rey 383eNo.Su= 
per. 186]; Wilbrand y. Highth Ave. 
RR: Cox, T6°N. Y-Super., 3145) (Cohen vi 
Metropolitan St. R. Co., 68 N.Y.S. 830, 
34 Mise. 186. 


N.D.—Acton v. Fargo & M. St. Ry. 
Cor, 129 NOW. 225,20: INGDY 434) 


Pa.—Breary vy. Traction Co., 5 Pa. 
DiSt.495: 


Tex.—San Antonio Traction Co. v. 
ee 107 S.W. 64, 48 Tex.Civ.App. 


10. Del.—Tobias vy. People’s Ry. 
Co., 80 A. 358, 26 Del. 69. 


Ky.—Palmer Transfer Co. 
ducah R., etc., 
Ky.L. 478. 


N.Y.—Wilbrand y. Highth Ave. R. 
Co., 16 N.Y.Super. 814; Barker v. 
Hudson River R. Co., 4 Daly 274; 
Glynn v. New York City R. Co., 110 
N.Y.S. 836. 


Pa.—McCracken vy. Consolidated 
Traction Co,; 50 A, 830, 201 Pa. $78, 
88 Am.S.R. 814 


Wigheita igs v. Washington Water 
Power Co., 89 P. 553, 46 Wash. 207. 


11. Callahan y. Boston Elevated 
Ry. Co., 91 N.E. 388, 205 Mass. 422, 
18 Ann.Cas. 510. 


12. Callahan y. Boston Blevated 
Ry. Co., supra. 


13. Hibbler vy. Detroit United Ry., 
137 _ N.W. 719, 172 Mich. 368; Mercer 
v. Omaha & C. B. St. Ry. Co., 188 N. 
W. 296, 108 Neb. 532; Fleckenstein 
v. Dry Dock, ete., R. Co. 11 N.E. 951, 
LO6 wNave 655, 1 Silv.A. 447; Lahey v. 
Central Park, ete., Ri Co., ie INK se 
380, 2 Misc. 587; Fettritch v. Dick- 


Co., 


v. Pa- 
€o., 89 S.W. 515, 28 


| 
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or both parties was or was not technically a trav- 
eler on the street.'# 


[§ 299] (b) ‘At Street Crossings.1® 
the street and operators of street cars both have the 
lawful right to pass over a crossing of an intersect- 
It is ordinarily held that at such place 
a street railroad company has no right to the use 
of the street occupied by its track superior or par- 
amount to the right of a traveler coming from such 
intersecting street to cross the track, but their rights 
and duties as to crossing are equal. aa 


Travelers on 


In some ju- 


enson, 22 How.Pr. (N.Y.) 248; Cabrera 
vy. San Juan Light & Transit Cons 
Porto Rico Fed. 60. 


[a] Thus, if a traveler on or near 
the track uses reasonable care to get 
off or keep off and avoid injury, and 
without any fault on his part is in- 
jured by carelessness or fault charge- 
able to the street railroad company, 
the latter is liable therefor. Hibbler 
v. Detroit United Ry., 137 N.W. 719, 
172 Mich. 368; Fleckenstein v. Dry 
Dock, ete., R~Co., 11 N.B. 951; 105 
N.Y. 655, 1 Silv.A. 447; Lahey v. Cen- 
tral Park, ete., R. Co., 22 INGYeS (3805 
2 Mise. 537; Fettritch v. Dickenson, 
22 How.Pr. (N.Y.) 248; Cabrera v. San 
Juan Light & Transit Co., 4 Porto 
Rico Fed. 60. 


14. Mercer v. Omaha & C. B. St. 
Ry. Co., 188 N.W. 296, 108 Neb. 532. 


15. As to fire apparatus, police 
patrols, or ambulances see infra §§ 
328-330. 


16. Bidwell v. Los Angeles & S. 
a B.” Ry. VGo, L435 Poi... U6 Seale 
80. 


17. Ala.—Anniston Electric & Gas 
Co. v. Rosen, 48 So. 798, 159 Ala. 195, 
133 Am.S.R. 32; Birmingham R., etce., 
Co. Vo -Oldhamie sie so. 74525, 241 Adar 
195; Armour & Co, v. Alabama Power 
Co., 84 So. 628, 17 Ala.App. 280. 


Conn.—Woodhull v. Connecticut 
Co., 124 A. 42, 100 Conn. 361; Fine v. 
Connecticut Co., 99 A. 700, 91 Conn. 
327; McCarthy v. Consolidated R. Co., 
63 A: 725; 79 Conn. 73. 


Del.—Price v. Charles Warner Co., 
42 A. 699, 17 Del. 462. 


D.C.—Eckington, etc., Home R, Co. 
v. Hunter, 6 App.D.C. 287. 


Fla.—Farnsworth v. Tampa Hlec- 
tric Co.,, 5%, So0.7238, 237; G27 MlasnleG 
[cit Cyc]: - 


Ga.—Columbus R. Co. v. Holcombe, 
97 S.E. 194, 22 Ga.App. 676; Savan- 
nah Electric Co. v. Hlarbee, 64 S.E. 
570, 6 Ga.App. 1387. 


Idaho.—Pilmer v. Boise Traction 
Co., 94 P. 432, 14 ee Pact 125 Am.S.R. 
161, 15. LRUASNS: 


Tll.— Fisher v. Seti City Re Go. 
114 Ill.App. 217; Chicago City R. Co. 
v. Iverson, 108 Ill.App. 433; Cole v. 
Central R. Co., 103 I11.App. 160; Chi- 
cago City R. Co. v. Martensen, 100 SUMP 
App. 306 [aff in 64 N.B. 1017, 198 T1l. 
511]. See Hanke v. Chicago Rys. Co, 
208 IllLApp. 293; Hedmark v. Chicago. 
Rys. Co., 192 Ill. App. 584, 


Ind.—Union Traction Co. v. Money-: 
hun, 136 N.E. 18, 192 Ind. 288, 28 A.L. 
R. 211; Indiana ‘Union Traction Co. v. 
Love, 99 N.E. 1005, 180 Ind. 442; Un- 
ion Traction COV rw. Vandercook, 69 
N.E. 486, 32 Ind.App. 62 


Ky.—Louisville Ry. ea v. Birdwell, 
224 S.W. 1065, 189 Ky. 424. 


Me,—Blanchette v. Waterville, F. & 
O. Ry., 186 A. 116,126 Me. 40; Cobb 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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risdictions, however, the proposition that the rights | and duties are 


v. Cumberland County Power & Light 
Co., 104 A, 844, 117 Me. 455; Marden 
v. Portsmouth, Cte. IRE OOs, 60 A. 530, 
a Me. 41, 109 Am.S.R. 476, 69 L.R.A, 


Md.—Doble v. United Rys. & Elec- 
tric Co. of Baltimore, 142 A. 106, 155 
Md. 343; State v. United Rys. 
Electric Co. of Baltimore, 115 A. 109, 
139 Md. 306; United Rys. & Blectric 
Co. of Baltimore v. State, 96 A. 261, 
127 Md. 197. 


Mass.—Chisholm v. Newton St. Ry. 
Co., 101 N-E 150.214 Mass. 281; 
Welch v. Boston Elevated Ry. Co., 
100 N.E. 1069, 214 Mass. 168; Farris 
v. Boston Elevated Ry. Co. 96. N.E. 
1098, 210 Mass. 585. 


Mich.—Fox v. Detroit United Ry., 
187 N.W. 321, 218 Mich. 5. 


Minn.—Smith v. Minneapolis St. R. 
Co., 104 N.W. 16, 95 Minn. 254; Fonda 
v. St. Pavl-Gity-R2'Co.;.79 N.W. 1043, 
77 Minn. 336; Watson Vv. Minneapolis 
Speke COs On INGWas toon oo Minn. 55% 


Mo.—Mason y. United Rys. Co. of 
St. Louis, 246 S.W. 318; Riska v. 
Union Depot R. Co., 79 S.W. 445, 180 
Mo. 168; Moore v. Kansas City, etc., 
Rapid Transit. RevCo.,229)\\Saw.. 9, 126 
Mo. 265; Sterr v. Wells, (App.) 273 
S.W. 1092; McFadden v. Metropolitan 
St. Ry. Co., 143 S.W. 884, 161 Mo.App. 
652; Deitring v. St. Louis Transit Co., 
85 S.W. 140, 109 Mo.App. 524. 


Neb.—Baker v. Omaha & C. B. St. 
Ry. Co., 1938 N.W. 341, 110 Neb. 246; 
Pierce v. Lincoln Traction Co., 139 
N.W. 656, 92 Neb.-797; Stewart v. 
Omaha & C. B. St. Ry. Co., 129 N.W. 
440, 88 Neb. 209, Ann.Cas.1912B 861; 
Omaha St. R. Co. v. Cameron, 61 N.W. 
606, 43 Neb. 297. 


N.H.—Little v. Boston, etc., R. Co., 
57 A. 920, 72 N.H. 502. 


N.J.—Sharpe v. Public Service Ry. 
Corn 137 CAN 526," 1038, Netbaw. 583% 
Farle y. Consolidated Traction Co., 46 
A. 613, 64 N.J.Law 573; Atlantic Coast 
Electric R. Co. v. Rennard, 42 A. 1041, 
62 N.J.Law 773. 


N.Y.—Moore v. Rochester Ry. Co., 
97 N.E. 714, 204 N.Y. 309, 49 L.R.A. 
N.S. 505; O’Neil v. Dry Dock, etc., R. 
Co., 29 N.E. 84, 129° N.Y. 125, 26 Am. 
S.R. 512; Griffin v. United Traction 
Co., 209 N.Y.S. 569, 212 App.Div. it 
Geyer vy. International Ry 
206 N.Y.S. 715, 210 App.Div. Bia tat 
148 N.E. 733, 240 N.Y. 626]; Davis v. 
New York State Rys., 206 N.Y.S. 138, 
210 App.Div. 316; McGuire Vv. New 
York Rys. Co., 173 'N.Y.S. 722, 186 App. 
Div. 66 [rev on other grounds 128 
N.E.. 905, 230 N.Y. 23]; Goldstein v. 
Union Ry. Co. of New York City, 167 
N.Y.S. 837, 180 App.Div. 417; Iveson 
v. United Traction Co., 143 N.Y.S. 


1077, 159 App.Div. 27; Solomon v. 
Buffalo R. Co., 89 N.Y.S. 99, 96 App. 
Div. 487; Freeman =v. ‘Brooklyn 


Heights 18 Co., 84 N.Y.S. 108, 87 App. 
Dive rans Reilly v. Brooklyn Heights 
nC Os, 72 N.Y.S. 1080, 65 App.Div. 
453; Towner v. Brooklyn Heights R. 
60 N.Y.S. 289, 44 ‘App:Div. 628; 
Dunican v. Union R. Co., 57 N.Y.S. 
326, 39 App.Div. 497; O’Rourke v. 
Yonkers R. Co., 52 N.Y.S. 706, 32 App. 
Div. 8; Hergert v. Union R. Co., 49 
N.Y.S. 307, 25 App.Div. 218; Huber 
v. Nassau Electric R. Co., 48 N.Y.S. 
38, 22 App.Div. 426; Bresky v. Third 
Ave. R. Co., 45 N.Y.S. 108, 16 App. 
Div. 83; Zimmerman v. Union R. Co., 
38 N.Y.S. 362, 3 App.Div. 219; Bern- 
hard v. Rochester R. Co., 22 N.Y.S. 
821, 68 Hun 369; Buhrens v. Dry 
Dock, etc., R. Co., 6 N.Y.S. 224, 53 Hun 
571 [aft 36 N.E. 152, 125 N.Y. 7021; 
Dise v. Metropolitan St: RCo. 48 
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N.Y.S. 551, 22 Mise. 97; Hunter v. 
Third Ave. R. Co., 46 N.Y.S. 1010, 21 
Misc. 1; Degnan v. Brooklyn City R. 
Co., 35 -N.Y.S. 1047, 14 Mise. 388; 
Chapman Vv. ‘Atlantic Ave. R. Co., 35 
N.Y.S. 1045, 14 Misc. 384; Schiffmach- 
er v. Brooklyn Heights COGS Ss 
N.Y.S. 142; Gilman v. New York City 
R. Co., 107 N.Y.S. 770. 


Ohio.—Steubenville & Wheeling 
Traction Co.-v. Brandon, 100 N.E. 325, 
87 OhioSt. 187; Community Traction 
Co. v. Reno, 164 N.E. 429, 30 Ohio 


App. 143; Mansfield Ri etc., Cox Ve 
Kiner, 2 ‘OhioApp. 82, 17 OhioGir.Ct. 
N.S. 431; Toledo St. R. Co. v. West- 
enhuber, 67, 12 Ohio 


22 OhioCir.Ct. 
Cir.Dec. 22. 

Okl.—Oklahoma City Ry. 
Cole, 149 P. 861, 46 Okl. 753. 


Or.—Donohoe v. Portland Ry. Co., 
107 P. 964, 56 Or. 58 


Philippine. Se le Vv. Manila 
Electric R. & Light Co., 32 E Aulipp mie 
496; Dell v. Manila Hlectric R., etc., 
Co., 13 Philippine 585. 


Tenn.—Nashville R. Co. v. Norman, 
67 S.W. 479, 108 Tenn. 324; Memphis 
St. Ry. v. Hudson, 7 Tenn.Civ.A. 142; 
Knoxville Ry. & Light Co. v. Roth, 2 
Tenn.Civ.A. 389. 


Tex.—Austin St. Ry. Co. v. Cal- 
houn, (Civ.App.) 240 S.W. 327; El 
Paso Electric Ry. Co. vy. Terrazas, 
(Civ.App.) 208 S.W. 387. 


Va.—Roanoke Ry. & Electric Co. v. 
Loving, 119 S.H. 82, 137 Va. 331. 


W.Va.—Blackwood v. Monongahela 
Valley Traction Co., 122 S.E. 359, 96 
W.Va. 1; Helvey v. Princeton Power 
Co:,.99 S.E. 180, 84 W.Va. 16; Riedel 
v. Wheeling Traction (Goyyat S.E. 174, 
69 W.Va. 18; Riedel v. Wheeling 
Traction Co., 61 S.E. 821, 63 W.Va. 552, 
16 L.R.A.N.S. 1123; Ashley v. Kana- 
wha Valley Traction Co., 55 S.E. 1016, 
60 W. Va. 306, 9 Ann. Cas: 836. 


[a] In Pennsylvania (1) where a 
pedestrian attempts to cross a street 
at a crossing when a car is approach- 
ing in plain sight, his rights and those 
of the street railway company are 
mutual, and each must exercise the 
care required by the circumstances. 
Shields v. Philadelphia Rapid Transit 
Co., 104. A. 665, 261 Pa. 422. (2) A 
traveler arriving at the intersection 
before a trolley car is not bound to 
wait until it passes. Gearhart v. Al- 
toona & Logan Valley Electric Ry. Co., 
93 Pa.Super. 503. (3) But he is not 
warranted in assuming that if he 
reaches the crossing first he may go 
on and that the whole duty of care 
is then cast on the motorman. Woom- 
er v. Altoona & Logan Valley Electric 
Ry. Co., 80 Pa.Super. 261. (4) The 
right of way does not necessarily be- 
long to whichever vehicle reaches the 
crossing first. Woomer v. Altoona 
& Logan Valley Electric Ry. Co., su- 
pra. (5) It is said that the company 
has a superior right to the use of that 
portion of the streets occupied by its 
tracks (Rogers v. Philadelphia Rapid 
Transit Co., 97 Pa.Super. 533; Stoudt 
Ve Philadelphia Rapid Transit Corpiot 
Pa.Super. 295; Woomer v. Altoona & 
Logan Valley Electric Ry. Co., supra; 
Short v. Philadelphia Rapid Transit 
Co., 68 Pa.Super. 357), (6) but this 
right is not exclusive (Woomer v. Al- 
toona & Logan Valley HBlectric Ry. 
Co., supra) (7) and is qualified by 
that of travelers to cross the street in 
the exercise of care (Short v. Phila- 
delphia Rapid Transit Co., supra). 


[b] In Washington (1) the rule of 
the text has been repeatedly affirmed. 
Fredericks v. City of Seattle, 292 P. 
427; Reed v. Tacoma Ry. & Power Co., 


Coy tins 
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equal has been denied,*® and it is 


188 P. 409, ” Wash. 334; 


Nappli v. 
Seattle, R. & S 


EU Ve, O0r, 112 P. 89, 61 
Wash. 171; Hellieson v. Seattle Elec- 
trice Coy 105 P. 458, 56 Wash. 278; 
Keefe v. Seattle Electric Co., 104 P. 
774, 55 Wash. 448. (2) It has been 
said, however, that street cars being 
operated upon fixed tracks have, in a 
sense, a right of way over that part 
of the street upon-which the tracks 
are laid (Arpagaus v. Washington 
Water Power Co., 149 P. 346, 86 Wash. 
83); (3) and a traveler must give way 
to a street car approaching so near 
that a reasonably careful person 
would not attempt to cross in front 
of it (Wilson vy. Seattle R. & S. Ry. 
Co., 104 PP. 1112; 55 Wash. 651) - ¢4) 
Thus, where a street car and a vehi- 
cle approach an intersection simul- 
taneously, the street car has the right 
of way (Lung v. Washington Water 
Power Co., 258 P. 832, 144 Wash. 676), 
(5) but it must be exercised with 
reasonable care (Lung v. Washington 
Water Power Co., supra; Wilson v. 
Seattle R. & S. Ry. Co., supra). (6) 
The rights of the parties are mutual 
and reciprocal (Arpagaus v. Wash- 
ington Water Power Co., supra), (7) 
and each must have due regard for 
the safety of the other (Plastino v. 
City of Seattle, 205 P. 404, 119 Wash. 
185; Arpagaus v. Washington Water 
Power Co., supra). 


[c] Rule applied.—Under L. (1895) 
e 27 §§ 11, 12, prescribing the rights 
of street railroad companies and oth- 
ers as to the use of streets, the driver 
of a cart and the motorman ofa street 
car have common and equal rights in 
a crossing. Little v. Boston, ete., R. 
Co 57 A. 920; V28 NSE 502: 


[d] Compared with steam rail- 
ways.—Street railroad companies 
have not even the same limited right 
of precedence over travelers at cross- 
ings as steam railroad companies 
have. City & Suburban Ry. of Wash- 
ington v. Cooper, 32 App.D.C. 550; 
Eckington, etc., Home R. Co. v. Hun- 
ter, 6 App.D.C.. 287. 


[e] What constitutes crossing or 
intersection.—(1) A street crossing or 
intersection within the meaning of 
the above rule includes a point where 
two streets intersect a third so as to 
form a triangle (Solomon vy. Buffalo. 
R. Co., 89 N.Y.S. 99, 96 App.Div. 487), 
(2) and a point where an avenue en- 
tering a street on which is a line of 
railway comprises a continuous line 
of traffic, with an avenue on the other 
side of the street, although their ends 
are not directly opposite (Freeman v. 
Brooklyn Heights R. Co., 84 N.Y.S. 
108, 87 App.Div. 127; Brozek v. Stein- 
way R. Co., 48 N.Y.S. 345, 23 App.Div. 
623: [aff 55 N.E. 395, 161 N.Y. 63]). 
(3) So, where a street on which a 
street car is operated is intersected, 
but not crossed, by another street, the 
rule governing the rights of street 
ears and vehicles at street crossings 
is applicable. Moore v. Rochester Ry. 
Co, OG NB 14, 2045 Ne M2 SO On. eon tas 
R.A.N.S. 505; Griffin v. United Trac- 
tion Co., 209 N.Y.S. 569, 212’ App.Div. 
699; Schiffmacher Vv. Brooklyn 
Heights R. Co., 1388 N.Y.S. 142. Con- 
tra Hewlett v. Brooklyn Heights R. 
Go. TI N.Y. S581, 63) App Div. 7423: 
(4) And this rule has been applied 
where a wagon driver turned and 
crossed the’ street to enter a public 
alley (Griffin v. United Traction Co., 
supra); (5) but a street crossing or 
intersection within the rule does not 
include the intersection of a street 
and a narrow alley having little traffic 
(Memphis St. Ry. v. Hudson, 7 Tenn. 
Civ.A. 142). 


18. Bibb 
Co.3-2:09'-P. 387. 58 Cal.App. 658. 


v. Pacific Electric Ry, 
But 
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held the duty of a traveler on the street to give 
way to the clear passage of a street car at intersec- 
tions.!2 Thus, when a car is operated reasonably,”° 
it has the right of way over a traveler with vehicle 
or otherwise wishing to cross the track at that point 
if it appears that diminution of speed would be 
necessary to permit such traveler to cross with safe- 


see Erdevig v.i Market St. Ry. Co., 264 
P, 252, 203 Cal. 367 (holding that a 
pedestrian has at least equal rights 
with a street car to the use of a cross- 
ing). 


19. Summers v. Denver Tramway 
Corporation, 43 F.(2d) 286; Denver 
City Tramway Co. v. Norton, 141 F. 
599, 73 C.C.A. 1; Little Rock Ry. & 
Electric Co. v. Sledge, 158 S.W. 1096, 
108 Ark. 95, Ann.Cas.1915B 682; Run- 
nels v. United Railroads of San Fran- 
cisco, 166 P. 18, 175 Cal. 528; Haber 
v. Pacific Electric Ry. Co., 248 P. 741, 
“78 Cal.App. 617; Carey v. Pacific Gas 
& Plectric Co., 242 P. 97, 75 Cal.App. 
129; Badger v. City and County of 
San Francisco, 182 P. 978, 41 Cal.App. 
571; Denver City Tramway Co. v. 
ee: 121 P. 1015, 21 Colo.App. 


[a] In Iowa a person with horse 
and buggy has an equal right with a 
Street car upon the street and cross- 
ing, but, if they approach the cross- 
ing at the same time, it is the duty 
of the driver of the buggy to yield 
precedence to the street car. MHoll- 
gren v. Des Moines City Ry. Co., 156 
N.W. 690, 174 Iowa 568; Watson v. 
Boone Electric Co., 144 N.W. 350, 163 
Iowa 316. 


[b] In Louisiana it has been said 
that street cars have the right of way 
because they are more cumbersome 
and difficult to stop, but in other re- 
spects rights to the use of the high- 
way are equal. Boylan v. New Or- 
leans Ry. & Light Co., 71 So. 360, 139 
La. 185, Ann.Cas.1918A 287. 


[e] In Utah (1) a street railroad 
has a preferential right of passage 
along and over its car tracks to which 
all others must yield (Gibson v. Utah 
Light & ‘Traction Co., 151 P. 76, 46 
Utah 562); (2) but an automobile ap- 
proaching the street car track and a 
Street car have equal rights to the 
street, although the street car may 
have the right of way (Barlow v. 
Utah Light & Traction Co., 298 P. 
386), (3) and each must exercise sub- 
stantially the same degree of care to 
avoid a collision (Barlow v. Utah 
Light & Traction Co., supra; Gibson 
v. Utah Light & Traction Co., supra). 
(4) Ordinary care is required in such 
acase. Gibson v. Utah Light & Trac- 
tion Co., supra. 


[d] ‘The reasons for the rule are: 
First. That street cars can only pro- 
ceed along their tracks, whereas pe- 
destrians, equestrians, and travelers 
by vehicle may easily use other por- 
tions of the street and may readily 
stop or change their course. Second. 
The street cars, on account of their 
weight, momentum, and motive pow- 
er, cannot be so easily stopped or con- 
trolled as travelers by other methods. 
Third. They are operated to afford 
the general public rapid transit, which 
would be greatly impeded unless, in 
cases of conflict, they have the right 
of way in the use of their tracks.” 
Little Rock Ry. & Electric Co. v. 
Sledge, 158 S.W. 1096, 1098, 108 Ark. 
95, Ann.Cas.1915B 682. 


[e] Rule applied.—While street 
cars and drivers of vehicles, eques- 
trians, and pedestrians have concur- 
rent rights to occupy public crossings 
in a city, the right of the railroad at 
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such point is superior in the sense 
that it is preferential as to the right 
of way. Summers v. Denver Tram- 
way Corporation, 43 F.(2d) 286; Den- 
ver City Tramway Co. v. Norton, 141 
Fy 599, (73-C.ClA.Y. 


[f] Mllogic and wunsoundness of 
contrary rule.—‘‘We believe that the 
authorities which concede that street 
railway companies have the preferen- 
tial right of way over their tracks be- 
tween crossings, but which at the 
same time deny them this right at 
crossings, and which loosely declare 
that the rights of way over the rail- 
way track are equal at crossings, are 
all illogical and unsound. They ig- 
nore or fail to discriminate between 
the equal right to the use of the street 
as a public highway and the relative 
rights of each as to the use of that 
particular portion of the street oc- 
cupied by the street car tracks. They 
overlook entirely the object of the 
rule of law stated in Hot Springs St. 
Ry. Co. v. Johnson, 42 S.W. 833, 64 
Ark. 420, as well as the reasons upon 
which it is based.” Little Rock Ry. 
& Blectric Co. v. Sledge, 158 S.W. 1096, 
1099, 108 Ark. 95, Ann.Cas.1915B 682. 


20. Stafford v. Chippewa Valley 
rh eon R. Co., 85 N.W. 1036, 110 Wis. 


[a] “That is in such a way as to 
give reasonable notice of its approach 
to a street crossing and reasonable 
opportunity for travelers upon the 
street to keep out of its pathway, the 
motorman exercising ordinary care to 
control the movement of the car so 
as not to run into a person who may 
inadvertently get in its way.” Staf- 
ford v. Chippewa Valley Blectric R. 
Co., 85 N.W. 1036, 1044, 110 Wis. 331. 


21. Goldmann v. Milwaukee Elec- 
tric) Re. 6tc.,, \CoOu, 10d IN Wi 884.4 123 
Wis. 168; Stafford v. Chippewa Val- 
ley Electric R. Co., 85 N.W. 1036, 110 
Wis. 331; Tesch v. Milwaukee Elec- 
tric Ry. & Light Co., 84 N.W. 823, 108 
Wis. 593, 53 L.R.A. 618. 


[a] hus no right of way exists 
in favor of one crossing the tracks of 
a street railroad when a diminution 
of the speed of the car is necessary to 
enable him to pass in safety. Gold- 
mann v. Milwaukee Electric R., etc., 
Co., 101-N.W. 384, 123 Wis. 168; 
Stafford v. Chippewa Valley Electric 
R. Co., 85 N.W. 1036, 110 Wis. 331; 
Tesch v. Milwaukee Electric R., etc., 
Co., 84 N.W. 823, 108 Wis. 5938, 53 
L.R.A, 618. 


[b] “The test of the ordinary 
traveler’s right in crossing a street- 
car track, to harmonize reasonably 
with the spirit of an unrestricted 
franchise to maintain and operate, as 
regards the rights of other users of 
the way, may properly be stated thus: 
A person desiring to cross a street- 
car track in advance of an approach- 
ing car has the right of way if, cal- 
culating reasonably from the stand- 
point of a person of ordinary care and 
intelligence so cirecumstanced, he has 
sufficient time, proceeding reasonably, 
to clear the track without interfering 
with the movement of the car to and 
past the point of crossing, assuming 
that it is moving at a reasonable and 
lawful rate of speed. If a person, ex- 
ercising his judgment as indicated, at- 


but this does not mean that one about to 
cross car tracks at an intersection must always yield 
the right of way to an approaching car.?* The rights 
of each must be exercised with due regard to the 
rights of the other, and in a reasonable and careful 
manner, so as not unreasonably to abridge or inter- — 
fere with the rights of the other,?* and so as to avoid 


tempts to cross the track, and it turns 
out that he has miscalculated, he can- 
not be held guilty of a breach of duty 
to exercise ordinary care. If in the 
circumstances stated, other than the 
speed of the car, the car is approach- 
ing at an unlawful rate of speed, and 
it'is observable by the person about 
to cross the track, by the exercise of 
ordinary care, he must take that into 
consideration in determining whether 
there-is time to safely clear the track, 
the duty to exercise ordinary care for 
his own protection not being excused 
by the fault of anybody else.” Tesch 
v. Milwaukee Electric Ry. & Light 
Co., 84 N.W. 823, 828, 108 Wis. 593, 53 
L.R.A. 618. 


22. Karshian v. Milwaukee Elec- 
tric Ry. & Light Co., 212 N.W. 643, 192 
Wis. 269. 


23. Ala.—Anniston Electric & Gas 
Co. v. Rosen, 48 So. 798, 159 Ala. 195, 
133 Am.S.R. 32. 


Ark.—Yaffee v. Ft. Smith Light & 
ae eee Co., 240 S.W. 705, 153 Ark. 


Cal.—Zolkover v. Pacific Electric 
Ry. Co.,.254 Pi) 9265 82 CalApps macs 
Haber v. Pacific Electric Ry. Co., 248 
P. 741, 78 Cal.App. 617; Ross v. San 
Francisco-Oakland Terminal Rys. Co., 
191 P. 703, 47 Cal.App. 753. 


Colo.—Denver City Tramway Co. v. 
rey ace as 121 P. 1015, 21 Colo.App. 


Conn.—Woodhull v. Connecticut 
Co., 124 A. 42, 100 Conn. 361; Me- 
Carthy v. Consolidated R. Co., 63 A. 
(26, 49). Conn, 273. 


Del.—Price v. Charles Warner Co., 
42 A. 699, 17 Del. 462. 


D.C.—Washington Ry. & Electric 
Co. v. Upperman, 47 App.D.C. 219. 


Ga.—Columbus R. Co. v. Holcombe, 
97 S.E. 194, 22 Ga.App. 676. 


Ill.— Cole v. Central R. Co., 103 Ill. 
App. 160. 

Me.——Blanchette v. Waterville, F. 
& O. Ry., 186 A. 116, 126 Me. 40. 


Md.—United Rys. & Electric Co. of 
ev ide) v. State, 96 A. 261, 127 Md. 


Mass.—Farris v. Boston Blevated 


Ry. Co., 96 N.E. 1098, 210 Mass. 585. 


Minn.—Smith v. Minneapolis St. R. 
Co., 104 N.W. 16, 95 Minn. 254. 


Mo.—Mason v. United Rys. Co. of 
St. Louis, 246 S.W. 318; Riska v. Un- 
ion Depot R. Co., 79 S.W. 445, 180 Mo. 
He Sterr v. Wells, (App.) 273 S.Ww. 


Neb.—Pierce v. Lincoln. Traction 
Co., 189 N.W. 656, 92 Neb. 797; Oma- 
ha St. R. Co. v. Cameron, 61 N.W. 606, 
43 Neb. 297. 


N.J.—Sharpe v. Public Service Ry. 
Gos}, 8137, -A. . 626,103 “N.J Law > 583 
Kraut v. Public Service Ry. Co., 81 
A. 751, 82 N.J.Law 437 [rev 75 A. 165, 
79 N.J.Law 408]; Glaseo v. Jersey 
Gity “Hué&. Py St. Ry. Co. 792A. 368,58 
N.J.Law 469 [rev 68 A. 1074, 76 N.J. 
Law 185]. 


N.Y.—Moore v. Rochester Ry. Co., 
97 N.E. 714, 204 N.Y. 309, 49 L.R.A. 
N.S. 505; O’Neil v. Dry Dock, etc., R. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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inflicting or receiving injury.?4 


Co., 29 N.E. 84, 129 N.Y. 125, 26 Am. 
S.R. 512; Bernhard v. Rochester R. 
Co., 22 N.Y.S. 821, 68 Hun 69; Hunter 
v. Third Ave. R. Co., 46 N.Y.S. 1010, 
2t Mise. 1; Schiffmacher v. Brooklyn 
Heights R. Co., 188 N.Y.S. 142. 


Okl.—Oklahoma City Ry. Co. v. 
Cole, 149 P. 861, 46 Okl. 753. 


Or.—Donohoe v. Portiand Ry. Co., 
107 P. 964, 56 Or. 58. 


Pa.—Shields v. Philadelphia Rapid 
Transit Co., 104 A. 665, 261 Pa. 422; 
Woomer v. Altoona & Logan Valley 
Electric Ry. Co., 80 Pa.Super. 261. 


Philippine.—Mestres We Manila 
Hlectrie R. & Light Co., 32 Philippine 
496; Dell v. Manila Electric R., etce., 
Co., 18 Philippine 585. 


Tenn.—Knoxville Ry. & Light Co. 
Roth, 2 Tenn.Civ.App. 389. 


Wash.—Lung v. Washington Water 
Power Co., 258 P. 832, 144 Wash. 676; 
Reed v. Tacoma Ry. & Power Co., 188 
P. 409, 110 Wash. 334; Nappli v. 
Seattle, R. & S. Ry. Co., 112 P. 89, 61 
Wash. 171; Hellieson v. Seattle Elec- 
trie’ Co., 105 P. 458, 56 Wash. 278. 


W.Va.—Helvey v. Princeton Pow- 
er C0. -99r Se Be 18055 (84° -W. Vial 16: 
Riedel v. Wheeling Traction Co., 71 
S.E. 174, 69 W.Va. 18. 


{a] Ordinary care.—‘‘The law im- 
poses the duty of ordinary care.” 
Columbus R. Co. vy. Holcombe, 97 S.E. 
194, 22 Ga.App. 676. 


[b] . Compared with duty of drivers 
of other vehicles.—The duty of the 
motorman of a street car and the 
driver of a wagon approaching an in- 
tersection is the same as would be 
imposed upon the drivers of any other 
two vehicles in the same situation. 
Hergert v. Union R. Co., 49 N.Y.S. 
307, 25 App.Div. 218. 


24. U.S.— Summers Vv. Denver 
Tramway Corporation, 43 F.(2d) 286. 


Ala.—Anniston Electric & Gas Co. 
v. Rosen, 48 So. 798, 159 Ala. 195, 133 
Am.S.R. 32; Birmingham R., etc., Co. 
v. Oldham, 37 So. 452, 141 Ala. 195. 


Ark.—Yaffee v. Ft. Smith Light & 
Traction Co., 240 S.W. 705, 153 Ark. 
416. 

Cal.—Bidwell v. Los Angeles & S. 
D. B. Ry. Co., 148 P. 197, 169 Cal. 780; 
Zolkover v. Pacific Electric Ry. Co., 
954 P. 926, 81 Cal.App. 772; Ross v. 
San Francisco-Oakland Terminal Rys. 
Co., 191 P. 703, 47 Cal.App. 753. 


Conn.—Woodhull y. Connecticut Co., 
124 A. 42, 100 Conn. 361; McCarthy v. 
Consolidated R. Co., 63 A. 725, 179 
Conn. 73. 

Del.—Foulk v. Wilmington City R. 
Co., 60 A. 978, 21 Del. 363. 

Ga.—Savannah Electric Co. v. Elar- 
bee, 64 S.E. (570, 6 Ga.App. 137 

Idaho.—Pilmer v. Boise Traction 
Co., 94 P. 432, 14 Idaho 327, 125 Am. 
S.R. 161, 15 L.R.A.N.S. 254. 


v. 


L What each must 
do in the exercise of ordinary care depends on the 
facts of the particular case,?° but generally each is 
under the duty to operate at a reasonable rate of 
speed?® and to give timely warning of approach,?* 
and ordinarily, as between the company and another 
having equal rights, the one that can most readily 
adjust himself to the exigencies of the situation 
must do so when necessary to avoid injury.?8 
may assume that the other will exercise due care2® 
and discharge his proper duty,?° and the motorman 
need not assume that a traveler on the street will 
fail to give way to a car approaching the crossing 
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Ill.— Fisher v. Chicago City R. Co., 
114 Tll.App. 217. 


Iowa.—Watson v. Boone Electric 
Co., 144 N.W. 350, 163 Iowa 316. 


Md.—United Rys. & Electric Co. of 
Bad empEe v. State, 96 A. 261, 127 Md. 


~Mass.—Maloy vy. Boston Elevated 
Ry. Co., 104 N.E. 459, 217 Mass. 108; 


‘|Chisholm v. Newton St. Ry. Co., 101 


INE 3150, 214. Mass; 28h.) Harris: v. 
Boston Elevated Ry. Co., 96 N.E. 1098, 
210 Mass. 585. 


Minn.—Smith v. Minneapolis St. R. 
Co., 104 N.W. 16, 95 Minn. 254. 


Mo.—Mason vy. United Rys. Co. of 
St. Louis, 246 S.W. 318; McFadden 
v. Metropolitan St. Ry. Co., 143 S.W. 
884, 161 Mo.App. 652. 


Neb.—Pierce v. Lincoln Traction 
Co., 139 N.W. 656, 92 Neb. 797; Stew- 
art Vv. Omanha-& Cy BMSt Ry.) Co.,-129 
eg 440, 88 Neb. 209, Ann.Cas.1912B 
861. 


-N.Y.—Kennedy v. Third Ave. 
Co., 52 N.Y.S. 551, 31 App.Div. 30. 


Okl.—Oklahoma City Ry. Co. v. 
Cole, 149 P. 861, 46 OKI. 753. 


Or.—Donohoe v. Portland Ry. Co.., 
107 P. 964, 56 Or. 58. 


Pa.—Woomer v. Altoona & Logan 
Valley Electric Ry. Co., 80 Pa.Super. 
PAD 


Philippine.—Mestres v. Manila 
Electric R. & Light Co., 32 Philippine 
496. 


Utah.—Barlow v. Utah Light & 
Traction Co., 298 P. 386; Gibson -v. 
Utah Light & Traction Co., 151 P. 76, 
46 Utah 562. 


Wash.—Fredericks v. City of Seat- 
tle, 292 P. 427; Plastino v. City of 
Seattle, 205 P. 404, 119 Wash. 195; 
Nappli v. Seattle, R. & S. Ry. Co., 112 
P,- 89, > 61. Wash: 171; -“Helber =v. 
Spokane St. R. Co., 61 P. 40, 22 Wash. 
319. 


[a] Rule applied.—Each is pre- 
sumed to know of the danger incident 
to the crossing of the car tracks by 
pedestrians and vehicles, and upon 
each is incumbent the duty of exer- 
cising such care to avoid injury as a 
reasonably prudent person would use 
under the circumstances. Birming- 
ham R., etc., Co. v. Oldham, 37 So. 452, 
141 Ala. 195. 


25. Foulke v. Wilmington City R. 
Co., 60 A. 973, 21 Del. 363; Rahaley 
vy. Detroit United Ry., 142 N.W. 1099, 
177 Mich. 96; Community Traction 
Co. v. Reno, 164 N.E. 429, 30 OhioApp, 
143. 


[a] Street in repair.—Where a 
public street, because of repairs, was 
padly torn up, which made it diffi- 
cult for vehicles to cross the street 
ear tracks, both the driver of a vehi- 
cle and the motorman were bound to 
use additional care to avoid an acci- 
dent. Rahaley v. Detroit United Ry., 


R. 
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at the same time,’! but. neither can assume that the 
other would keep out of the way at his peril.#2, The 
fact that a traftie officer has signaled for-traffie to 
proceed in a certain direction does not relieve the 
parties from the duties of continuously exercising 
reasonable care.?? 
right of way at the crossing if, proceeding at a rate 
of speed which, under the circumstances of the time 
and locality, is reasonable, he reaches the point of 
crossing in time safely to go upon the tracks in ad- 
vance of an approaching car, the latter being suffi- 
ciently distant to be checked, and, if need be, stopped 
before it reaches him.?4 


The driver of a vehicle has the 


On the other hand it has 


142 N.W. 1099, 177 Mich. 96. 


26. Louisville Ry. Co. v. Birdwell, 
224 S.W. 1065, 189 Ky. 424. 


Duty of street railroad company to 
operate at reasonable rate of speed 
generally see supra § 288. 


27. Louisville Ry. Co. v. Birdwell, 
224 S.W. 1065, 189 Ky. 424. 


Duty of street railroad company to 
give warning of approach generally 
see supra § 292. 


28. Helber v. Spokane St. R. Co., 
61 P. 40, 22 Wash. 319; Helvey v. 
Princeton Power Co., 99 S.E. 180, 84 
W.Va. 16. 


[a] Duty‘*to stop.—Where a per- 
son approaches a.street crossing to- 
ward which a car is approaching, the 
duty is on the party to stop and avoid 
a collision who can most easily and 
readily adjust himself to the exigen- 
cies of the case; and, where such per- 
son can do so more readily, the mo- 
torman has a right to presume that 
such duty will be performed. Helber 
v. Spokane St. R. Co., 61 P. 40, 22 
Wash. 319. 


29. Igle v. People’s Ry. Co., 93 A. 
666, 28 Del. 376. 


30. Scott v. San Bernardino Val- 
ah Traction; Co, 793... 67% lon Cale 
604. 


31. Arnold v. San Francisco-Oak- 
land Terminal Rys., (Cal.) 164 P. 798. 


32. Wilfin v. Des Moines City Ry. 
Co., 156 N.W. 842, 176 lowa 642. 


33. O’Donnell v. United Electric 
Rys. Co., 134 A. 642, 48 R.L. 18. 


34. N.J.—Daggett v. North Jersey 
St. R.Co,,- 68. A. 179, To N.J .uaw 263.0 
New Jersey Electric R. Co. v. Miller, 
36 A. 885, 39 A. 645, 59 N.J.Law. 423. 
See HEarle v. Consolidated Traction 
Co., 46 A. 613, 64 N:.J.Law 573 (the 
first to reach the crossing has the 
right to pass over first). 


N.Y.—Kennedy v. Third Ave. 
Co., S2EN.YIS, 551,387, App sDin 
Zimmermann v. Union R. Co., 38 
N.Y.S. 362, 3 App.Div. 219. See Witzel 
v.. Third Ave. R.-Co., 23 N.Y.S: 317, 3 
Mise. 561 [rev 25 N.Y.S. 1142, 6 Misc. 
635] (holding that, where a person 
has driven a heavily loaded team so 
that the horses are on the track of a 
street railroad, before seeing an ap- 
proaching car sixty or eighty feet 
distant, he has the right to cross be- 
fore the car, which must be stopped 
if necessary to avoid a collision). 


Ohio.—Mansfield, R., ete.,. Co. v. 
Kiner, -2 OhioApp. 82, 17 OhioCir.Ct. 
N.S. 481; Toledo St. R. Co. v. Westen- 
huber, 22 OhioCir.Ct. 67, 12 OhioCir. 
Dec. 22. 


Philippine.—Mestres Vv. 
Blectric R. & Light Co., 


Manila 
32 Philip- 


pine 496. 
R.I.—Hassam y. United Electric 
Rys. Co., 1385 A. 36; Underwood v. 


Old Colony St. Ry. Co., 80 A. 390,203 


404 [60 C.J.] 
been held that, if a street car going at a reasonable 
rate of speed will reach the crossing first, it has 
the right of way,;?> and so, where one half of the 
length of a street car has passed the point of col- 
lision with a wagon in the street, it has so occupied 
the street that it is entitled to preference in pas- 
sage.*® Priority in time in reaching a street inter- 
section does not, however, give absolute priority of 
right, but is only one of the elements to be consid- 
ered in determining the care exercised by a street 
motorman in proceeding.®? In the absence of a gov- 
erning statute or ordinance, a street car 1s not re- 
quired to stop at a street intersection for a funeral 
procession to pass or to give it the right of way.*§ 


Intersection not used as crossing. Where a vehi- 
cle is proceeding along the same street as a car, and 
there is a mere attempt to cross to the other side, 
at the intersection instead of at some other point, the 
rule that at an intersection of streets the rights of a 
street car and of a crossing vehicle are equal has no 
application;*® but in such ease the care required 
of the driver of the vehicle is as though there were 
no intersection.*° 


Driver’s motive in attempting to cross a street car 
track at a street intersection is immaterial where 
his rights are equal to those of the company.‘ 


R.I. 319; Beerman v. Union R. Co., { App.Div. 510. 
DOWAR OOO 24 RL, 275. 46. 

[a] Private driveway.—The right 
of way of one driving across a street 
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City & Suburban Ry. of Wash- 


ington vy. Cooper, 32 App.D.C. 550. 


[§§ 299-300 


[§ 300] (2) Under Statutory Provisions or Ordi- 
nances.*2 Statutes and ordinances commonly fix the 
reciprocal rights and duties of street railroad com- 
panies and others in the use of the streets,** and they 
may supplant the common-law rule** that the rights 
of the parties at street intersections are equal;*° 
but a police regulation providing that street cars 
shall have the right of way upon their tracks amounts 
to nothing more than a declaration of a generally 
recognized rule of law.4® Statutes or ordinances giv- 
ing ears the right of way as against travelers con- 
fer upon the company the right not to be hindered, 
obstructed, or delayed by persons who reasonably 
ean avoid it,4{ but they do not give the company the 
exclusive right to use the street*® or an aksolute 
right,*® nor do they give car operators full license 
to proceed across intersections without regard to 
the approach of vehicles,®° or relieve them from 
using reasonable care to avoid accidents.®+ Simi- 
larly, an ordinance giving vehicles proceeding in a 
certain direction the right of way at intersections 
over vehicles approaching from other directions does 
not give a street car traveling in the preferred di- 
rection an absolute right to the exclusive use of the 
street as against vehicles traveling in other direc- 
tions,®2 nor does it relieve the driver of an auto- 
mcbile who has such right of way from the duty 


Wis.—Thoresen v. La Crosse City 
R. Co., 58 N.W. 1051, 87 Wis. 597, 41 
Am.S.R. 64. 


[a]. Thus (1) the precedence in the 


car track is the same, whether at a 
public or private crossing. Under- 
wood v. Old Colony St. Ry. Co., 80 A. 
390, 33 RIT. 319. 


Attempt to cross in front of ap- 
proaching car as contributory negli- 
gence see infra § 391. 


35. Knickerbocker Ice Co. v. Bene- 
dix, 69 N.E. 50, 206 Ill. 362. 


36. Warne v. Brooklyn Heights R. 
Co., 162 N.Y.S., 455, 175 App.Div. 559. 


37. Geyer v. International Ry. Co., 
206 N.Y.S. 715, 210 App.Div. 574 [aff 
148 N.E. 733, 240 N.Y. 626]. 


38. Foulk vy. Wilmington City R. 
Co., 60 A. 9738, 21 Del. 363. 


39. Schmedding v. New York, etc., 
R. Co., 82 N.Y.S. 1034, 85 App.Div. 24. 


40. Schmedding v. New York, etce., 
R. Co., supra. . 


41. Solomon v. Buffalo R. Co., 89 
N.Y.S. 99, 96 App.Div. 487. 


42. Right of way of fire apparatus, 
police patrol wagons, and ambulances 
see infra §§ 328-330. 


43. See provisions of statutes and 
ordinances; and cases infra this sec- 
tion. 


44. See supra § 299. 


45. Cushing v. Metrcepolitan St. 
Ry. Co., 87 N.Y.S. 314, 92 App.Div. 510. 


[a] Illustration.—Where, at the 
time of collision, a street car was 
going north and. the team going east, 
and an ordinance was in evidence pro- 
viding that all vehicles going north or 
south shall have the right of way 
over vehicles going east or west, 
charging that the rights of the par- 
ties at the place of collision were 
equal, and refusing to charge that by 
the ordinance the car going north had 
the right of way over the team going 
east, was error. Cushing v. Metro- 
politan St. Ry. Co., 87 N.Y.S. 314, 92 


Reciprocal rights of street railroad 
companies and travelers on street be- 
tween crossings see supra § 297. 


47. Driscoll v. Boston Elevated 
Ry. Co., 112 N.E. 219, 223 Mass. 533. 


[a] In New Jersey Traffic Act of 
1915, providing that street cars shall 
have the right of way between street 
intersections, and requiring other ve- 
hicles to turn off the tracks on signal 
from the motorman, applies only 
where a trolley car is approaching 
an automobile from the rear. Mosca 
v. Atlantic & S. Ry. Co., 124 A. 600, 
100 N.J.Law 181, 1 N.J.Mise. 615. 


48. Macchi v. Portland Ry., Light 
& Power Co., 148 P. 72, 76 Or. 215. 


49. Radford v. City of Seattle, 221 
P. 597, 127 Wash. 445. 


[a] Rule applied.—In an action 
for injuries from a collision between 
plaintiffs’ automobile and a street car 
at a street crossing, an instruction 
that the street car had the right of 
way at street intersections, yet, if 
plaintiffs were in the intersection and 
proceeding to cross it before the 
street car arrived, it was the motor- 
man’s duty to allow them to cross, 
merely stated the rule that a street 
ear’s right of way was not absolute, 
and under certain circumstances must 
be ceded. Radford v. City of Seattle, 
221 P. 597, 127 Wash. 445. 


50. Radford vy. City of Seattle, su- 
pra. 

51. Ill—Rend v. Chicago West 
Div. R. Co., 8 Ill.App. 517. 


Mass.—Driscoll v. Boston Elevated 
Ry. Co., 112) N.H. 219, 223 Mass. 533. 


Mich.—Laethem v. Ft. Wayne, etc., 
R. Co., 58 N.W. 996, 100 Mich. 297. 


N.J.—Mosca v. Atlantic & S. Ry. 
Co., 124 A. 600, 100 N.J.Law 181, 1 
N.J.Mise. 615. 


Wash.—Sparling v. City of Seattle, 
218 P. 200, 126 Wash. 444. 


use of a street given a street car over 
other vehicles between cross streets 
by a street regulation did not warrant 
a motorman in colliding with a wagon 
if it could reasonably be avoided, nor 
in failing to keep a lookout. Driscoll 
v. Boston Elevated Ry. Co., 112 N.E. 
219, 223 Mass. 533. (2) So, although, 
under an ordinance giving street cars 
the right of way at street intersec- 
tions, an automobile driver must be 
vigilant and on the alert, and the duty 
is placed primarily on him to yield the 
right of way, it is the motorman’s 
duty to use reasonable care when it 
is apparent that those in the automo- 
bile are in a position of danger, and 
for any reason are not yielding the 
right of way. Sparling v. City of 
Seattle, 218 P. 200, 126 Wash. 444. 
(3) The fact that an ordinance pro- 
vides that the company shall have a 
paramount right to the use of that 
portion of the street upon which its 
tracks are laid, and that other vehi- 
cles shall turn out when a car comes 
up, does not authorize it to run any 
vehicle down and injure the person or 
property of another. Rend v. Chicago 
West Div. RR. Co., 8 “TlkApp). 52% 
Laethem v. Ft. Wayne, etec., R. Co., 
58 N.W. 996, 100 Mich. 297. 


52. Boston Ins. Co. v. Brooklyn 
Heights. RR. Cos i69) IN-Y.S: 25 ea 
App.Div. 1; Demarest vy. Forty-Sec- 
ond St., M. & St. N. Ave. Ry. Co., 93 
N.Y.S. 6638, 104 App.Div. 503. 


{a] Rule applied.—(1) Under a 
eity ordinance providing that vehi- 
cles proceeding in a northerly or 
southerly direction have the right of 
way over vehicles proceeding in an 
easterly or westerly direction, a 
street car proceeding in a northerly 
direction had not an absolute right 
to the exclusive use of the street, as 
against a vehicle going in a westerly 
direction, and hence the driver of the 
vehicle was not required to stop his 
horses and let the car pass when the 
distance between them was such that, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of looking for an approaching ear betas crossing 
Where a street car has the right of 


the track. 53 
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way under an ordinance, it is the duty of an auto- 


mobile driver to yield if, when he starts across the 
tracks, the relative position of the two vehicles is 
such that a reasonably prudent man would have fore- 
seen that a collision was likely to occur unless one or 
Except where there is a pro- 
vision specifically or by the context excluding street 
in a statute fixing the 
right of way at street intersections applies to street 
but it has been held that the law of the 
road does not apply to street cars,°7 and their op- 
erators need not turn to either side in compliance 
with the law although the ears are vehicles within 
The company has no para- 


the other stopped.®4 


ears,°> the term “vehicle” 


cars: °° 


the meaning thereof.®® 


had the speed of the car been slack- 
ened, a collision would not have oc- 
eurred. Demarest v. Forty-Second 
St., M. & St. N. Ave. Ry. Co., 93 N.Y.S. 
663, 104 App.Div. 503. (2) Under the 
Brooklyn ordinance giving the right 
of way to vehicles going north or 
south over those going east or west, 
if a west-bound automobile got with- 
in the square formed by the intersec- 
tion of two streets before the trolley 
ear reached such square, the trolley 
car would not, as a matter of law, 
have the right of way. Boston Ins. 
Co. v. Brooklyn Heights R. Co., 169 
N.Y.S. 251, 182 App.Div. 1. 


53. Mobile Light & R. Co. v. Mc- 
Donnell, 92 So. 185, 207 Ala. 161. 


54. Virginia Ry. & Power Co. v. 
Wellons, 112 S.E. 843, 133 Va. 350. 


55. D.C.—Hall v. District of Co- 
lumbia, 33 App.D.C. 80. 


Iowa.—Baker v. Des Moines City 
Ry. Co., 202 N.W. 762, 199 Iowa 1256. 


Ky.—Louisville Ry. Co. v.- Everett, 
250 Sow. 10S; 199 Fey. 33. 


Md.—State v. Baltimore & B. Elec- 
tric Rys. €o.,-105 A. 532; 1383 Md. 411. 


N.J.—Reed v. Public Service Ry. 
Co.. 99 A. 100, 89 N.J.Law 431. 


Tex.—El Paso Electric Co. yv. Col- 
lins, (Civ.App.) 10 S.W.(2d) 397 [rev 
on other grounds (Commn.App.) 23 
S.W.(2d) 295, reh den (Commn.App.) 
25 S.W.(2d) 807]. 


[a] For example (1) where the 
right of way statute excludes from 
its operation vehicles such as run 
only on rails or tracks. Baker v. Des 
Moines City Ry. Co., 202 N.W. 762, 
199 Iowa 1256; Louisville Ry. Co. v. 
Everett, 250 S.W. 108, 199 Ky. 33; 
State v. Baltimore & B. Electric Rys. 
Co., 105 A. 532, 133 Md. 411. (2) Un- 
der an act providing that operators 
of any “horseless vehicle’ shall make 
way for pedestrians at street cross- 
ings, where seetions of the same act 
distinguish street cars from all other 
vehicles, and deal with them as a 
separate class, and one of them ex- 
pressly provides that street cars shall 
have the right of way except as to 
hospital ambulances and certain other 
vehicles named. Hall v. District of 
Columbia, 33 App.D.C. 80. 


56. Bradley v. Minneapolis St. Ry. 
Co., 201 N.W. 606, 161 Minn. 322, 46 
A.L.R. 993: Syck v. Duluth St. Ry. 
CO.g eer wT N.W. 344, 146 Minn. 118. 


[a] Thus, under L. (1917) c 119 § 
22 (Gen. St. Suppl. [1917] § 2552), 
providing that the driver of any vehi- 
cle approaching or crossing a _ street 
or a highway intersection shall give 
the right of way to any other “vehi- 


eral. 


cle’ approaching from his right and 
shall have the right of way over any 
vehicle approaching upon his left, a 
truck driver approaching a street in- 
tersection from the right-hand side of 
a street car had the right of way, and 
failure of the street car to yield to 
such right justified a finding of its 
negligence. Bradley v. Minneapolis 
St. Ry. Co., 201 N.W. 606, 161 Minn. 
322, 46 A.L.R. 993: 


57. Magnolia Gas Products Co. v. 
Rydjewski, (Tex.Civ.App.) 300 S.W. 
100; O’Brien v. Washington Water 
Power Co., 129 P. 391, 71 Wash. 688. 


[a] Reason for rule.—The law of 
the road regulates only such vehicles 
as are capable of moving around from 
place to place on the highway. Mag- 
nolia Gas Products Co. v. Rydjewski, 
(Tex.Civ.App.) 300 S.W. 100. 


[b] Rule applied.—Neither Rem- 
ington & B. Code § 5569, providing 
that automobiles shall turn to the 
right in passing vehicles and persons 
moving in the same direction, nor the 
city ordinance, requiring slow mov- 
ing vehicles to keep close to the right 
curb, relates to the use of a street as 
between street cars and other vehi- 
cles. O’Brien v. Washington Water 
Power Co., 129 P. 391, 71 Wash. 688. 


58. Foster v. Curtis, 99 N.E. 961, 
213 Mass. 79, 42 L.R.A.N.S. 1188, Ann. 
Cas.1913E 1116. 


[a] Reason for rule.—The cars 
cannot diverge from the _ tracks. 
Foster -v. Curtis, 99 N.E. 961, 213 
Mass. 79, 42 L.R.A.N.S. 1188, Ann.Cas, 
1913E 1116. 


59. Arkansas Power & Light Co. v. 
Cummins, 28 S.W.(2d) 1077, 181 Ark. 
1145, 182 Ark. 1. 


60. Duty to restore street or high- 
way generally see supra §§ 151-179. 


Equipment of cars generally see 
Supra § 286. 


Injuries to abutting property from 
construction or maintenance of street 
railroad see supra §§ 190, 191. 


61. Ill—Fowler v. Chicago Rys. 
Co., 120 N.E. 635, 285 Ill. 196 [aff 207 
Tll.App. 430]. 


Ind.—Citizens’ St. R. Co. v. Marvil, 
67 N.E. 921, 161 Ind. 506; Evansville 
& S. Traction Co. v. Montgomery, 98 
N.E. 731, 50 Ind.App. 528. 


Ky.—South Covington & C. St. Ry. 
Co. v. Wintermeyer, 206 S.W. 157, 182 
Ky. 94. 

La.—Cline v. Crescent City R. Co., 6 
So. 851, 41 La.Ann. 1031. 


Me.—Milton v. Bangor R., etc., Co., 
68 A. 826, 103 Me. 218, 125 Am.S.R. 
293, 15 L.R.A.N.S. 203; Haynes v. 
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mount right to the use of the tracks when it.is vio- 
lating a traffic law.5® 


[§ 301] 3. Defects and Obstructions—a. In Gen- 
As a general rule it is the duty of a street 
railroad company to exercise reasonable care so to 
construct and maintain its tracks and equipment 
in a public street or highway as to restore and keep 
the street or highway.in a reasonably safe condi- 
tion for travel by pedestrians and vehicles;®® and 
hence it is liable for injuries resulting to persons 
or animals rightfully using the street or highway, 
from the unsafe condition of such street or high- 
way, caused by its failure properly to perform its 
duty in the construction and keeping in repair of 
its tracks and equipment,®! such as the cable or 


Waterville, etc., R. Co., 64 A. 614, 101 
Me. 335. 


Mass.—Uggla v. West End St. R. 
Co., 35° N.H. 1126, 160 Mass. 351, 39 
Am.S.R. 481. 


N.Y.—Worster v. Forty-Second St., 
ete., R.-Co.,,50).N.Y.. 2033. Bolster vv. 
Ithaca; St; RR: Co. 209" IN. ¥-S..059 TUS 
App.Div. 239 [aff 70 N.E. 1096, 178 
N.Y. 554]; Wiley v. Smith, 49 N.Y.S. 
934, 25 App.Div. 351; Rockwell v. 
Third Ave. R. Co., 64 Barb. 438 [aff 
53 ON Y.. 6257%. Kash v.-Third "Aves 
Co., 1 Daly 148; Conroy v. Twenty- 
Third St. R.-Co., 52 How.Pr. 49. 


Pa.—Bradwell vy. Pittsburgh, etce., 
Pass. Gos 25.4. 628, 153 PanchO>. 
Campbell v. Frankford, ete., Pass. R. 
Co., 8 Pa.Co. 415. 


Tex.—San Antonio Traction Co. v. 
Cassanova, (Civ.App.) 154 S.W. 1190; 
Citizens’ R., ete., Co. v. Johns, 116 
S.W. 62, 52 Tex.Civ.App. 489; Shelton 
v. Northern Texas Traction Co., 75 
S.W. 338, 32 Tex.Civ.App. 507; Hous- 
ton City St. R. Co. v. Medlenka, 43 
S.W..4-1028)° 17. Tex:Civ. App i62037 Bits 
Worth St. R. Co. v. Allen, (Civ.App.) 
39 S.W, 125. 


W.Va.—Pollock v. Wheeling Trac- 
tion Co., 99 S.E. 267, 83 W.Va. 768. 


N.S.—Chisholm v. Halifax Tram 
Co., 9 East.L.R. 291. : 


[a] Thus, where the frightening 
of a horse by an approaching street 
car would cause no injury, but for the 
imperfect condition of the railroad 
track, so that such condition is the 
contributing cause of the injury done 
by the horse, the company is liable 
therefor, although there is no fault in 
the management of the car. Haynes 
v. Waterville, etc., R, Co., 64 A. 614, 
101 Me. 335. 


[b] Liability outside city limits.— 
The fact that the line of railroad on 
which a person is injured is outside 
of the city, on a county road, under 
authority of the commissioners’ court, 
does not absolve the company from 
maintaining its track in a condition 
of safety for those using such high- 
way. Houston City St. R. Co. v. Med- 
Seca 43 S.W. 1028, 17 Tex.Civ.App. 


[ec] Concurrent negligence of steam 
oad.—Where the accident oc- 
curs from the negligence of two com- 
panies, at the intersection of a street 
railroad with a steam railroad, at 
which point the tracks of both com- 
panies are in bad condition, the con- 
current negligence of the steam rail- 
road company. does not relieve the 
street railroad company from liabil- 
ity for its negligence. Shelton v. 
Northern Texas Traction Co., 75 S.W. 
338, 32 Tex.Civ.App. 507. 
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trolley slot between its tracks,®? the trolley wire,®* 
post,®* guard rails,®® the flanges of its rails,°° or 
the structure and equipment of its elevated road,°* 
or in keeping that part of the street occupied by its 
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62. Minster v. Citizens’ R. Co., 53{a freezing rainstorm, rain formed 


Mo.App. 276; Griveaud v. St. Louis 
Cable, etce., R. Co., 33 Mo.App. 458; 
Brown v. Metropolitan St. R. Co., 70 
N.Y.S. 40, 60 App.Div. 184 [aff 64 N.E. 
1119, 171 N.Y. 699]; Griffin v. Inter- 
urban ‘St. Ro Co. 94 NiY-S, 8545146 
Misc. 328. 


[a] Rule applied (1) where a bi-~ 
eycle rider was injured by his bicycle 
going through the slot. Brown v. 
Metropolitan St. R. Co., 70 N.Y.S. 40, 
60 App.Div. 184 [aff 64 N.E. 1119, 171 
N.Y. 699]; Griffin v. Interurban St. 
R. Co., 94 N.Y.S. 854, 46 Mise. 328. 
(2) If the disarrangement of the slot 
is owing to defects in its original con- 
struction or design, the company is 
liable; and if the injuries which re- 
sult from a widening of the slot 
which is continually likely to occur 
from frost and thaw and from the 
passage of heavy wagons, the com- 
pany is equally liable, because its 
duty of inspection is commensurate 
with the necessity for such inspec- 
tion. Griveaud v. St. Louis Cable, 
ete., R. Co., 33 Mo.App. 458. 


[b] Displacement of slot rail at 
the crossing of another cable road, so 
as to obstruct the latter’s slot, is evi- 
dence of negligence, in favor of a con- 
ductor on the latter’s car, who, by its 
sudden stoppage thereby, is thrown 
down and_ injured. Minster v. 
Citizens’ R. Co., 58 Mo.App. 276. 


63. Uggla v. West End St. R. Co., 
35 N.E, 1126, 160 Mass. 351, 39 Am. 
S.R. 481. 


- [a] Rule applied where plaintiff 
was injured by a piece of iron falling 

- from the trolley wire. Uggla v. West 
End St. R. Co., 35 N.E. 1126, 160 Mass. 
351, 39 Am.S.R. 481. 


Trolley wire obstructing street or 
highway see infra § 305. 


64. Evansville & S. Traction Co. v. 
Pern 98 N.E. 731, 50 Ind.App. 
528. j 


{a] Thus a street railroad com- 
pany is liable for a horse killed from 
a rotten post falling upon it, where 
the company had knowledge of the 
rotten condition of its posts in that 
vicinity. Evansville & S. Traction 
Co. v. Montgomery, 98 N.E. 731, 50 
Ind.App. 528. 


Trolley wire pole as obstruction see 
infra § 306. 


65. Pollock v. Wheeling Traction 
Co., 99 S.E. 267, 88 W.Va. 768; Chis- 
holm v. Halifax Tram Co. (N.S.) 9 
Hasth.R. 291. 


66. Chicago Union Traction Co. v. 
Fitzgerald, 138 Ill.App. 520 (holding 
that under the general principles of 
law, independent of any ordinance, it 
is the duty of a traction company to 
use reasonable care to keep the 
flanges of its rails reasonably safe for 
vehicles to pass along and over). 


67. Volkmar v. Manhattan R. Co., 
31 N.E. 870, 134 N.Y. 418, 30 Am.S.R. 
678; Dow vy. Interborough Rapid 
Transit Co., 172 N.Y.S. 628, 185 App. 
Div. 10; Maher v. Manhattan R. Co., 
6 N.Y.S. 309, 53 Hun 506; Manson y. 
. Manhattan R. Co., 55 N.Y.Super. 18; 
Millie v. Manhattan R. Co., 31 N.Y.S. 
801, 10 Misc. 734 [aff 25 N.Y.S. 7538, 5 
Mise. 301]; Anderson v. Manhattan 
BR CoO.n2k N.Y.O. yd Mise. fO04. 


_[a] Rule applied.—(1) Although a 
sidewalk was so situated that, during 


thereon, froze, and made the sidewalk 
slippery, an elevated railroad com- 
pany, whose leader, running down the 
stairway to the sidewalk to discharge 
water into the street, was defective, 
and permitted water to drop and 
freeze on the sidewalk, adding to the 
ice and aggravating the dangerous 
eondition, was liable for injuries to a 
person slipping on the ice. Dow v. 
Interborough Rapid Transit Co., 172 
N.Y.S. 628, 185 App.Div. 10. (2) So 
the company is liable for an injury 
sustained as a result of the falling of 
an iron bar from the elevated road 
(Maher v. Manhattan R. Co., 6 N.Y.S. 
309, 53 Hun 506), (3) or of particles 
of iron allowed to accumulate and be 
blown or knocked off the structure 
(Manson v. Manhattan R. Co., 55 N.Y. 
Super. 18). 


68. Ala.—Birmingham Ry., Light 
& Power Co. v. Donaldson, 68 So. 596, 
14 Ala.App. 160. 


Ind.—Indianapolis Traction & 
Terminal Co. v. Springer, 93 N.E. 707, 
47 Ind.App. 35. 


Kan.—Jenree v. Metropolitan St. 
Ry. Co., 127 PB. 510, 86 Kan: 479, 39 
L.R.A.N.S. 1112, Ann.Cas,19138C 214. 


La.—Cline v. Crescent City R. Co., 
6 So. 851, 41 La.Ann. 1031. 


N.Y.—Kantrowitz v. Brooklyn, Q. 
C8 See: aCos co ENBYA SS 92.638, 273, 
App.Div. 192; Murphy v. Suburban 
Rapid Transit Co., 15 N.Y.S. 837, 60 
N.Y.Super. 9; Conroy v. Twenty-Third 
St. R. Co., 52 How.Pr. 49. 


Ohio.—Cleveland Ry. Co. v. Heller, 
15 OhioApp. 346; Cincinnati Traction 
Co, -v. Cramer, 31, OhioCir,Ct. 576. 


Pa.—Gallagher v. _ Philadelphia 
Rapid Transit Co., 51 Pa.Super. 488; 
Mullen v. Philadelphia Tract. Co., 4 
Pa.Co. 164. 


Wash.—Kincaid v. Walla Walla 
Valley Traction Co., 106 P. 918, 57 
Wash. 334, 1385 Am.S.R. 982. 


Eng.—Dublin United Tramways Co. 
v. Fitzgerald, [1903] A.C. 99. 


Man.—Winnipeg Electric R. Co. v. 
Scott, [1928] 2 Dom.L.R. 420 [aff 
[1927] 2 Dom.L.R. 686 (aff [1926] 3 
Reet i 557, [1926] 2 West.Wkly. 


Ont.—Mintz v. Hamilton Radial 
Electric Ry. Co., 53 Ont.L. 171 [1923] 
1 Dom.L.R. 268. 


[a] When slight depression or 
difference in grade is especially .cal- 
culated to result in injury to those 
lawfully using the street, a street 
railroad maintaining the pavement 
may be liable. Kantrowitz v. Brook- 
lyn, ‘Q.. C.& So Rz:Co.,; 159 N. Y.-S. 263, 
173 App.Div. 192. 


_[b] Proximate cause.—Where a 
bicycle rider fell into a hole between 


| street car tracks on a street, and was 


thrown onto the track, and while he 
lay there a car ran over him, the com- 
pany being guilty of negligence in 
permitting the hole to remain in the 
street, the proximate cause of the 
accident was the hole in the street, 
and the fact that the company was 
not guilty of negligence in the opera- 
tion of its car does not prevent a re- 
covery. Indianapolis Traction & 
Terminal Co. v. Springer, 93 N.E. 707 
47 Ind.App. 35. < 


[ec] Footway to bridge.—Where a 


For later cases, developments and changes in the law see Annotations, same title and section number, 


tracks in reasonably safe condition,®*® particularly 
where this duty and liability is imposed upon it and 
regulated by the terms of its grant, or by statute or 
ordinance;*® and where the street. is in a dangerous 


street railroad company occupies a 
portion of a public street with foot- 
way approaches to its bridge, it is 
liable to a passer-by in the street who 
is injured by being tripped up by a 
plank in ‘such approach, which has 
become loose and projects into the 
street. Murphy v. Suburban Rapid 
Transit Co., 60 N.Y.Super.Ct. 9, 15 N- 
Y.Suppl. 837. : E 


[d] Viaduct.—Where an ordinance 
granted a street railway the right to 
operate its railway over a viaduct on 
condition that it kept the viaduct in 
good repair, a person injured by its 
failure to repair is entitled to recover 
directly from the railway company. 
Jenree v. Metropolitan St. Ry. Co., 
121 P. 510, 86 Kan. 479, 39 L.R.A.N.S. 
1112, Ann.Cas.1918C 214. 


[e] Sidewalk crossing tracks.— 
Winnipeg Electric R. Co. v. Scott, 
(Man.) [1928] 2 Dom.L.R. 420 [aff 
[1927]. 2 Dom.L.R. 686 (aff [1926] 3 


Dom.L.R. 557, [1926] 2 WestWkly. 
321)4-. A 
[f] Neglect to sand street in slip- 


pery weather.—Dublin United Tram- 
a Co. v: Fitzgerald; [1903] A:C: 
39: 


69. Ala.—Birmingham Ry. Light 
& Power Co. v. Donaldson, 68 So. 596, 
14 Ala.App. 160. 


Ark.—Pugh v. Texarkana Light, 
ete., Co., 109 S.W. 1019, 86 Ark. 36. 


Ga.—Columbus R. Co. v. Moore, 113 
S.E. 820, 29 Ga.App. 79. 


Ill.—Fowler v. Chicago Rys. Co., 
120 N.E. 635, 285 111.196 [aff 207 Ill. 
App. 430]. 


Ind.—Indianapolis Traction & 
Terminal Co. v. Springer, 93 N.E. 707, 
47 Ind.App. 35; Citizens’ St. R. Co. v. 
Ballard, 52 N.E. 729, 22 Ind.App. 151. 


Kan.—Jenree v. Metropolitan St. 
Ry. Co., W21° By 510,786 Kant 479.739 
L.R.A.N.S. 1112, Ann.Cas.1918C 214. 


Md.—Miller v. United R., ete., Co., 
Hee “636, 108 Md. 84, 17 L.R.A.N.S. 

78. 

Mass.—Mahoney v. Natick, etc., St. 
R, Co, 54°N.E.. 3492 1732 Mass. Sst 


Minn.—Baumgartner vy. Mankato, 
62 N.W. 127, 60 Minn. 244. 


N.H.—Call v. Portsmouth, ete., St. 
R. Co., 45 A. 405, 69 N.H. 562. 


N.Y.—McMahon v. Second Ave. R. 
Go., Td NY... 231 - [ath Tie Bon ssa 
Kantrowitz v. Brooklyn, Q@. Cc. & S. 
Rw) Ga.” LEO ENS 268EF 1785 App loi ve 


192; Doyle v. New York, 69 N.Y.S, 
120, 58 App.Div. 588. See Troy v. 
Troy. etext = Rew Coy) 49 INDY Ob Te Ge 


reservation of power to revoke a li- 
cense to operate in the streets does 
not affect the liability of the company 
hikes Us Meagan its road under the li- 
cense). : 


Ohio.—Cleveland Ry. Co. v. Hell 
15 OhioApp. 346. sg 


Pa.—Sanford v. Union Pass. R. Co., 
16 Pa.Super. 393; Mullen v. Philadel- 
phia Tract. Co., 4 Pa.Co. 164. 


Tex.—Dallas Ry. & Terminal Co. 
SR oe A (Civ.App.) 33 S.W.(2d) 
0 . 


Wash.—Kincaid v. Walla Walla 
Valley Traction Co.,.106 P. 918, 57 
Wash. 334, 135 Am.S.R. 982, 


_W.Va.—Pollock v. Wheeling Trac- 
tion Co., 99 S.E. 267, 83 W.Va. 768. 
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condition, the company cannot avail itself of the 
fact that it is in the same condition as any other 
street of the kind,’° or that it ordered paving ma- 
terials from reputable manufacturers.7! 
statute requiring street railroad companies to keep 
in repair that portion of the pavement adjacent to 
their tracks, “under the supervision of the local 
authorities,” and “whenever required by them to 
do so,” the fact that the municipal authorities have 
not notified or requested the company to make re- 


Eng.—Dublin United Tramways Co. 
v. Fitzgerald, [1903] A. C. 99. 


Man.—Winnipeg Electric R. Co. v. 
Scott, [1928] 2 Dom.L.R. 420 [aff 
[1927] 2 Dom.L.R. 686 (aff [1926] 3 
mae 557, [1926] 2 West.Wkly. 


Ont.—Mintz v. Hamilton Radial 
Electric Ry. Co., 58 Ont.L. 171, [1923] 
1 Dom.L.R. 268. 


[a] Effect of violation of ordi- 
nance.—(1) An ordinance of a coun- 
ty court or other municipality, made 
by lpgislative authority, granting to 
a street railroad the use of a public 
road or street on conditions, has the 
force of a positive law, and for breach 
of the conditions a railroad accepting 
and using the franchise may be liable 
to one injured by nonperformance of 
such conditions. Pollock v. Wheeling 
Traction Co., S.E. 267, 83 W.Va. 
768. (2) Thus, if a guard rail or 
other barrier is reasonably necessary 
to protect travelers, it is the duty of 
public authority and of the person or 
corporation on which the duty has 
been imposed by contract or ordi- 
nance to maintain such barrier; other- 
wise, the street will be deemed out of 
repair, within Barnes Code (1916) ¢ 
43 § 56a(49), being Code (1913) c 43 
§ 56a(49) sec 1815, and the public or 
delegated body may be liable to one 
injured by breach of such duty. Pol- 
lock v. Wheeling Traction Co., supra. 
(3) Violation by a street railway com- 
pany of an ordinance as to the paying 
of a street is negligence per se. Dal- 
las Ry. & Terminal Co. v. Bankston, 
(Tex.Civ.App.) 33 S.W.(2d) 500. 


[b] Liability of municipality com- 
pared.—(1) The company’s liability 
for injuries caused by its failure to 
discharge its duty to keep the streets 
in reasonably safe condition is the 
same as in like cases against the mu- 


nicipality. Miller v. United R., etc., 
Co., 69 A. 636, 108 Md. 84, 17 L.R.A. 
N.S. 978. (2) Thus, where a street 


railroad company’s obligation to a 
city is “to keep and maintain in good 
order at all times,’’ under the direc- 
tion of the city officials, the streets 
which in the judgment of such offi- 
cials are in need of repair, the liabil- 
ity of the company to persons injured 
by defects in the street is no higher 
or greater than that which the law 
imposes on the municipality itself. 
Sanford v. Union Pass, R. Co., 16 Pa. 
Super. 393. 


Liability as between company and 
municipality see supra § 270. 


70. McLaughlin v. Philadelphia 
Traction Co., 34 A. 863, 175 Pa. 565. 


71. Birmingham Ry., Light & Pow- 
er Co. v. Donaldson, 68 So. 596, 14 Ala. 
App. 160. 


72. Schuster v. Forty-Second St., 
etc., R. Co., 85 N.H. 670, 192. N.Y. 403; 
Braoklyn vy. Brooklyn City R. Co., 47 
N.Y. 475, 7 Am.R. 469; Doyle v. New 
York, 69 N.Y.S. 120, 58 App.Div. 588; 
Simon v. Metropolitan St. R. Co., 60 
N.Y.S. 251, 29 Mise. 126. 


[a] Rule applied.—(1) Where the 
company has notice of a defect, it is 
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Under a 


not relieved of liability for damages 
resulting therefrom by the fact that 
the notice was not given by any local 
authority. Simon v. Metropolitan St. 
R. Co., 60 N.Y.S.' 251, 29 Mise. 126. 
(2) Such notice is not a condition 
precedent to the performance by de- 
fendant of the duty assumed by it of 
keeping the public thoroughfare in 
repair, neglect of which renders it 
liable in a civil action to anyone of 
the public sustaining special damage 
from such _ neglect. Brooklyn v. 
Brooklyn City R. Co., 47 N.Y. 475, 7 
Am.R. 469; Simon vy. Metropolitan St. 
R. Co., supra. 


[b] Reason for rule.—Such a pro- 
vision does not apply to repairs, but 
rather to a paving of the street. 
Schuster v. Forty-Second St., ete., R. 
Co., 85 N.E. 670, 192 N.Y. 403. 


73. Terre Haute, I. & E. Traction 
Co. v. Latham, 101 N.E. 746, 53 Ind. 
App. 366; Wood v. Third Ave. R. Co., 
34 N.Y.S. 698, 13 Mise. 308 [rev on 
other grounds 86 N.Y.S. 2538, 91 Hun 
276 (aff 51 N.E. 1094, 157 N.Y. 696)]. 


74 Webster v. New Orleans City, 
etc., R. Co., 25 So. 77, 51 La.Ann. 299; 
Alcott v. Public Service Corp., 71 A. 
45, 77 N.J.Law 110 [rev on other 
grounds 74 A. 499, 78 N.J.Law 482, 
32 L.R.A.N.S. 1084, 188 Am.S.R. 619]; 
Keele v. International Ry. Co., 157 N. 
YS. 47, 93: Mise. 573. 


[a] Thus a street railroad com- 
pany is not liable for injuries caused 
by a wagon wheel catching in a switch 
device, where the switch is of stand- 
ard pattern and in general use, and 
is properly laid and inspected. Alcott 
v. Public Service Corp., 71 A. 45, 77 
N.J.Law 110 [rev on other grounds 
74 A. 499, 78 N.J.Law 482, 32 L.R.A. 
N.S. 1084, 138 Am.S.R. 619]; Keele 
v. International Ry. Co., 157 N.Y.S. 
147, 93 Misc. 5738. 


[b] Failure to have trolley wire 
over switch on which a car is run- 
ning is not negligence, where the car 
is running slowly, and is stopped by 
the brakes within three or four feet, 
after the discovery of the injured per- 
son’s peril. Webster v. New Orleans 
City, etc., R. Co., 25 So. 77, 51 La.Ann. 
299. 


75. Cal.—Green y. South San Fran- 
cisco R. & Power Co., 184 P. 669, 181 
Cal. 392) 


1ll.—Brun vy. P. Nacey Co., 108. N.E. 
801, 267 Ill. 353 [rev 183 Ill.App. 129]. 


Kan.—Nicholas v. Topeka Ry. Co., 
153 P. 506, 96 Kan, 699 [reh den 154 
P. 1010, 97 Kan. 193}. 


La.—N. O. Transfer Co. v. N. O. R. 
& L. Co., 7 La.App. (Orleans) 234. 


Mass.—Schneider v. Boston Elevat- 
ed Ry. Co., 156 N.H. 734, 259. Mass. 
564, 


N.Y.—Binninger v. New York, 69 N. 
E. 390,177 N.Y. 199; Lowery v. Brook- 
lyn City, ete., R. Co., 76 N.Y. 28 [rey 
4 Abb.N.Cas, 32]; Swift v. Brooklyn 
Heights R. Co., 118 N.Y.S. 827, 134 
App.Div. 134; Ross v. Metropolitan 
St. R. Co., 93 N.Y.S. 679, 104 App.Div. 
378; New York Mail Co. v. Joline, 112 
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pairs in a pavement does not relieve the company 
from liability for injuries caused by defects there- 
The company is only required to exercise rea- 
sonable care in this regard, however,’® and if it uses 
such care in the construction and maintenance of 
its tracks or equipment, it is not liable for injuries 
caused thereby;7* nor is it liable for injuries caused 
by defects in the street which are not due to its neg- 
ligence and which it is under no duty to repair.*® 
The fact that no other accident has ever happened 


N.Y.S. 1067; Egan v. Forty-Second 
St.,-ete., R.'Co.;4 N.¥-S. °530. 


_Ohio.—Thomas yv. Youngstown Mu- 
pietpal Ry. Co., 174 N.E. 202, 122 Ohio 


Pa.—Campbell y. Frankford & S. P. 
CP. Ry. "Cos, 121 Ar 92, 189 Pawn 
Citizens’ Pass. R. Co. v. Ketcham, 15 
A. 733, 122 Pa. 228; Mayberry v. Sec- 
Hip St., ete., Pass. R. Co., 9 Wkly.N.C. 


Eng.—Nielson v. Brisbane Tram- 
ways Co. Ltd., 14 C.L.R. 354; Barnett 
v. Poplar, [1901] 2 K.B. 319; Alldred 
v. West Metropolitan Trams, [1891] 
2 Q.B. 398; Howitt v. Nottingham, 
etc., Tramways Co., 12 Q.B.D. 16. 


[a] Rule applied.— Where, al- 
though the evidence tended to prove 
that plaintiff was injured by a board 
suspended or falling from the bridge, 
and that defendant, together with 
others, had agreed to keep the bridge 
in repair, it did not tend to prove that 
the board had ever been a part of the 
bridge, nor that it had ever been a 
part ot the property of defendant, nor 
that defendant had any part in caus- 
ing it to fall or be suspended from the 
bridge, nor that defendant had any 
knowledge of its existence or presence 
on, or suspension from, the bridge, 
nor that the bridge was in the exclu- 
Sive control of defendant, so as to 
make the doctrine of res ipsa loquitur. 
applicable. Thomas y. Youngstown 
Municipal Ry. Co., 174 N.E. 252, 122 
OhioSt, 610. f 


[b] Crosswalk maintained by city. 
—Where a street railway company 
maintains its tracks as required ‘by 
ordinance, and is not required to build 
crosswalks or keep them in repair, 
and the city constructs a walk the top 
of which is nine inches below the top 
of the rails, the company is not liable 
for injuries to a pedestrian from be- 
ing tripped by the rail while attempt- 
ing to cross the track on the walk. 
Nicholas v. Topeka Ry. Co., 153 P. 
506, 96 Kan, 699 [reh den 154 P. 1010, 
97 Kan. 193]. 


[ce] Crossing with steam railroad. 
—(1) The obligation of a street rail- 
road, under Civ. Code § 465 subd 5, 
to lay its tracks and maintain its 
roadbed at a crossing of another road, 
So as to afford security for life and 
property, runs not only to the rail- 
road’s own passengers, but to the pas- 


;sengers on the other road, or about 


the other road’s station for proper 
purposes, but is limited by the road’s 
power to control the construction of 
tracks, which must be in accordance 
with the method the other road has 
first adopted. Green v. South San 
Francisco R. & Power Co., 184 P. 669, 
181 Cal. 392. (2) Thus, if tracks were 
maintained by a steam railroad at its 
crossing with an electric road in a 
negligent manner, and without due re- 
gard to the safety of persons law- 
fully at the place on the steam road’s 
invitation, the negligence was the vio- 
lation of a duty which the steam road 
owed to such persons, and not of any 
duty of the electric road. Green vy. 
South San Francisco R. & Power Co., 
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because of it does not give the company a vested 
right to maintain a dangerous obstruction in a pub- 
lic street.7* Where a street railroad passes over pri- 
vate property on an embankment, the company is 
under no obligation to persons who pass along such 
embankment without invitation to safeguard it by 
a fence or otherwise."7 

Basis of liability in absence of negligence. The 
liability of a street railroad company for failing to 
keep the street in repair does not result from the 
mere fact that the corporation has been vested with 
a franchise or license of using the public street,’® 
but the liability to maintain the pavement as such, 
if it exists, must either be rested upon some valid 
statute or ordinance imposing such a duty or must 
arise out of the obligations of a contract,’® and, in 
the absence of such statute, ordinance, or contrac- 
tual obligation, the company is not liable to a trav- 
eler who is injured as a result of a defect in the 
street when such defect is not occasioned by the 
negligence of the company.*° 

[§ 302] b. Obstructions in Street or Highway— 
(1) In General. In accordance with the above 


supra. 
[d] Original defects.—The obliga- 


tion to keep a street in repair does not 
make a street railroad company liable 


[a] 
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121 [aff 28 N.E. 252, 128 N.Y. 613]. 


Thus, where a street railroad 
diverges from the highway for a 
short distance to avoid a sharp curve, 


rules’! a street railroad company is liable for 
injuries which result to persons and animals from 
obstructions which through its negligence in con- 
structing, maintaining, and operating its tracks and 
equipment it has caused or permitted to remain in 
the street or highway.82. The company has, however, 
a lawful right to obstruct the street temporarily for 
the purpose of making necessary repairs,*? and no 
recovery can be had against it when the only negli- 


gence alleged is in so obstructing the highway and | 


sidewalks.’ So, where the city has erected bar- 
riers indicating withdrawal of the street from public 
travel pending repairs therein, the company is not 
bound to -anticipate the presence of pedestrians 
there,®® or that they will stumble and fall in front 
In removing from its tracks an obstrue- 
tion wrongfully placed there, the company is not 
required to place it where it will not be dangerous 
to travelers upon the street or highway, and if it 
merely shifts it from its tracks to another part of 
the street, without otherwise increasing the danger 
to travelers, it is not liable for injuries caused 
thereby.’? 


[a] W¥llustrations.—(1) Where a 
street car company obstructs that 
portion of the street outside of its 
tracks by snow pushed from that 
part of the street upon which its 


7 
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for defects in the original construc- 
tion of the street. Mayberry v. Sec- 
ond St., ete., Pass. R. Co., 9 Wkly.N. 
C, (Pa.) 404. 


[e] Defect. caused by plumbers 
laying pipes under license from the 
city furnishes no basis for holding a 
street railroad company liable: for 
injury resulting therefrom. Citizens’ 
Pass. R. Co. v. Ketcham, 15 A. 733, 
122 Pa, 228. 


[f] Under English Tramways Act 
(1870) § 28, imposing upon a tram- 
way company the duty of maintain- 
ing and keeping in good condition and 
repair, to the satisfaction of the road 
authority, a certain portion of the 
road whereon their tramway is laid, 
and, by § 29, empowering the road 
authority to make agreements with 
the tramway company with respect 
to the keeping in repair of such por- 
tion of the road, when a tramway 
company has made a contract with 
a road authority, under § 29, whereby 
the road authority undertakes to 
maintain and keep in repair that por- 
tion of the road which the company is 
by § 28 bound to repair, the company 
is relieved from all liability for dam- 
ages caused by the nonrepair of that 
portion of the road. Barnett v. Pop- 
Dae 9 ON e 2 KB 3 Os All dred! iv. 
West Metropolitan Trams, [1891] 2 Q. 
B. 398; Howitt v. Nottingham, etc., 
Tramways Co., 12 Q.B.D. 16. 


76. Wood v. Third Ave. R. Co., 
86 N.Y.S. 253, 91 Hun 276 [aff 51 N.E. 
1094, 157 N.Y. 696, and rev 34 N.Y.S. 
698, 18 Misc. 308]. 


[a] Rule applied where plaintiff 
was injured when one of the crutches 
with which he walked went into a 
circular, open, and unguarded hole 
one and seven-eighth inches in di- 
ameter in the center of a manhole 
cover laid in the street by defendant 
railway company. Wood v. Third 
Ave, R. Co., 36 N.Y.S. 253, 91 Hun 276 
[aff 51 N.H. 1094, 157 N.Y. 696, and 
rev 34 N.Y.S. 698, 138 Misc. 308]. 


77. Hooper vy. Johnstown, etc., 
Worse R. Co., 18 N.Y.S. 151, 59 Hun 


and the track is carried over private 
property on an embankment, below 
which is a stream, the company is 
under no obligation to fence such em- 
bankment in order to keep foot pas- 
sengers thereon from falling into the 
stream, there being nothing to in- 
vite them to pass along the embank- 
ment. Hooper v.) Johnstown, etc., 
Horsei Ry Co; 23) NeveS: 215159 (Eun 
121 [aff 28 N.E. 252, 128 N.Y. 613]. 


78. Fielders v. North Jersey’ Street 
Ry. Co., 53 A. 404, 54 A. 822, 68 N.J. 
rere, 343, 96 Am.S.R- 552, 59 L.R.AL 


79. WFielders v. North Jersey Street 
Ry. Cor, supra. 


80. Johnson v. Public Service Ry. 
Co., 85 A. 165, 83 N.J.Law 647; Field- 
ers v. North Jersey Street Ry. Co., 
53 A. 404, 54 A. 822, 68 N.J.Law 343, 
96 Am.S.R. 552, 59 L.R.A. 455. 


81. See supra § 301. 


82. Ill._—-West Chicago St. R. Co. v. 
O’Connor, 85 Ill.App. 278. See Casey 
v. Chicago Rys. Co., 184 Ill.App. 439. 


Ky.—City of Ashland y. Williams, 
262 S.W. 273, 203 Ky. 300; Gtoves v. 
Louisville R. Co., 58 S.W. 508, 109 
Ky. 76, 22 Ky.L, 599, 52 L.R.A. 448. 


Mass.—Smith v. Boston Elevated 
Ry... Co., (159: N.E. 501, 262 Mass. 18; 
Labuff v. Worcester Consol. St. Ry. 
Co., 120 N.H. 381, 231 Mass. 170. 


Mo.—Kuorr v. Wells, (App.) 270 
S.W. 391. 


N.J.—Morhart v. North Jersey St. 
R. Co., 45 A. 812, 64 N.J.Law 236. 


N.Y.—Ft,. Edward v. Hudson Val- 
ley: R. Cos) LIL. N.Y.S.) G8, 227 Appt 
Div. 488; Flynn v. New York El. R. 
Co., 49 N.Y.Super. 60. 


Tenn.—Burckell vy. Memphis St. R. 
Co., 2 Tenn.Civ.A. 576. 


Wash.—Kincaid v. Walla Walla 
Valley Traction, 106 P. 918, 57 Wash. 
334, 135 Am.S.R. 982. 


And see cases infra this section; 
and §§ 303-309. ' 


tracks are laid, and obstructs one of 
its tracks with a repair wagon, so 
that there remains only the other 
track, upon which a citizen may drive, 
a driver injured by collision with a 
car in attempting to pass such repair 
wagon with his team_can recover 
against the company. West Chicago 
St. R. Co. v. O’Connor, 85 Ill-App 278. 
(2) Where a street railroad company 


‘lays a hose across a public highway 


from a hydrant to a tank car on the 
company’s track for the purpose of 
filling the tank with water to be used 
in sprinkling the company’s tracks, 
the company owes a duty to all trav- 
elers on the highway to give such 
warning of the obstruction as may be 
reasonably required to protect them 
from injury thereby. Morhart v. 
North Jersey St. R. Co., 45 A. 812, 
64 N.J.Law 236. 


[b] Obstruction on sidewalk sur- 
rounding subway station.—Smith v. 
Boston Elevated Ry. Co., 159 N.E. 501, 
262 Mass. 18. 


83. Orear v. Jacksonville Railwa 
& Light Co., 217 Ill.App. 563. % 


84. Orear v. Jacksonville Railway 
& Light Co., supra; Miller v. Ken- 
tucky Traction & Terminal Co., 175 S. 
W. 976, 164 Ky. 545. 


[a] Barrel emitting noise fright- 
ening horse.——The placing by de- 
fendant street railroad company of a 
barrel emitting a noise beside a 
traveled highway in pursuance of its 
franchise to place there tool boxes, 
etc., necessary in repair of its line, 
gives plaintiff, injured by the shying 
of his horse, no right of action. Mill- 
er v. Kentucky Traction & Terminal 
Co., 175 S.W, 976, 164 Ky. 545. 


85. Conners v. Worcester Consok 
Bea Ry. Co., 117 N.E. 334, 228 Mass. 


86. Conners v. Worcester Consol. 
St. Ry. Co., supra. 


87. Howard v. Union R. Co., 57°A. 
867, 25 R.I. 652, 65. L.R.A; 281. = 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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_[§ 303] (2) Particular Obstructions—(a) Excava- 
tions in Street. A street railroad company is liable 
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and crossties.®4 


for resulting injuries where it leaves, without prop- 


er safeguards, an excavation which it has made 
in the street,*® or which it is under the duty to 
guard®® or repair;®® and although the company is 
not required to guard a trench dug across the tracks 
by the city, nor to remove and replace barriers across 
its track, to enable the ears to pass, if its servants 
remove a barrier placed by the city, no one being 
there under the duty to replace it, and then fail to 
replace it, the company is liable for resulting inju- 
The company is not, however, liable for ex- 
cavations not made by it and which it is under no 
An ordinance requiring excava- 
tions in streets to be marked at night by red lan- 
terns does not apply to an open space between cross- 
ties of a street railroad at a point on neutral ground 
not maintained as a way for pedestrians,®*? nor does 


ries (2+ 


duty to repair.°? 


88. Montgomery St. .R. Co. v. 
Smith, 39 So. 757, 146 Ala. 316; Lowe 
v. Metropolitan St. Ry. Co., 130 S.W. 
119, 145 Mo.App. 248; Bray v. West 
Jersey & S. R. Co., 118 A. 833, 98 N.J. 
Law 148 [aff 116 A. 171]. 


89. Charles v. Boston Elevated 
Ry. Co., 120 N.E. 69, 230 Mass. 536; 
Cleveland v. Boston Elevated Ry. 
Corte 9 eeNe 623) sy 24 1 Mass.cwi55 
Schroeder v. Public Service Ry. Co., 
(N.J.Sup.) 118 A. 337. 


[a] Thus, where the city made a 
hole extending under its tracks, a 
street railway company has sufficient 
interest in the matter of guarding the 
excavation, in connection with its 
own business, to justify it in assum- 
ing that duty, and it is liable for neg- 
ligence therein. Charles v. Boston 


Elevated Ry. Co., 120 N.E. 69, 230 
Mass. 536. 
[b] Agreement of company.—An 


elevated railroad company may agree 
to become liable for failure to protect 
travelers from the danger of an un- 
fZuarded excavation in a street, and 
in such caSe it is liable under the 
agreement notwithstanding there was 
mo primary liability. Cleveland v. 
Boston Elevated Ry. Co., 97 N.E. 623, 
211 Mass. 75. 


[ce] Care required.—A street rail- 
road making an excavation in a street 
for the purpose of repairing its tracks 
crossing a railroad at street intersec- 
tion owes the public a high degree of 
care in guarding the excavation and 
warning travelers. Schroeder v. Pub- 
lic Service Ry. Co., (N.J.Sup.) 118 A. 
337. 


$0. McMahon v. Second Ave. R. 
Co., 75 N.Y. 231 [aff 11 Hun 347]. 


[a] Trench dug by another.— 
Where a street railroad company con- 
tracts with the city to pave the 
streets whereon its tracks are laid 
“in and about the rails,’ and to “keep 
the same in repair,’ its duty in that 
respect is not affected by the fact 
that-an adjoining lot owner has a li- 
ecense from the city to dig a trench 
across part of the street and un- 
der the track to connect his lot with 
a sewer, and the company is directly 
liable to a truck driver for injuries 
occasioned by an insufficient bridging 
of the excavation. McMahon v. Sec- 
ond Ave. R. Co., 75 N.Y. 231 [aff 11 
Hun 347]. 


91. Dix v. Old Colony St. R. Co. 
89 N.B. 109, 202 Mass. 518, 24 L.R.A. 
N.S. 567. 


92. Leary v. Boston Elevated R. 


if such care be 


Co., 62 N.E. 1, 180 Mass. 203; New 
York Mail Co. v. Joline, 112 N.Y.S. 
1067; Citizens’ Pass. R. Co. v. Ketch- 
am, 15 A.-733, 122) Pa, 22:8; 


[a] For example, excavations 
made by a sewer contractor by au- 
thority of the city. Leary v. Boston 
i ait R. Co., 62 N.E. 1, 180 Mass. 


[b] Attempts to prevent accident. 
—A street railroad company’s liabili- 
ty for an injury caused by a team 
falling into an excavation extending 
under its track, but not constructed 
by it, is not shown by its employees’ 
attempts to prevent the accident by 
warning the driver and in rescuing an 
injured horse, where such efforts are 
not part of the employees’ duty. New 
aor Mail Co. v. Joline, 112 N.Y.S. 


93. Smith v. New Orleans Ry. & 
Light Co., 91 So. 514, 150 La. 1070. 


94 Smith v. New Orleans Ry. & 
Light Co., supra. 

95. Geise v. Mercer Bottling Co., 
92 A. 24, 87 N.J.Law 224. 


96. Geise v. Mercer Bottling Co., 
supra. ; 

97. Ala.—Birmingham, EF, & B. R. 
Co. v. Stagg, 72 So. 164, 196 Ala. 612; 
Birmingham Ry., Light & Power Co. 
v. aes 68 So. 596, 14 Ala.App. 
160. 


Ga.—Columbus R. Co. v. Moore, 113 
S.E. 820, 29 Ga.App. 79. 


Kan.—Adams v. Iola Electric Ry. 
Co., 149 PP, 700, 95 Kan. 781. 


Ky.—Groves v. Louisville R. Co., 
58 S.W. 508, 109 Ky. 76, 22 Ky.L. 599, 
52 L.R.A. 448. 


Me.—Bangs _ v. Lewiston, etc., 
Horse R. Co.,;-36 A. 73, 89 Me. 194. 

Minn.—Baumgartner vi: Mankato, 
62 N.W. 127, 60 Minn. 244. 

Mo.—Huff v. St. Joseph R., etc., 
Co., 111 S.W. 1145, 213 Mo. 495; As- 
mus v. United Rys. Co. of St. Louis, 
134 S.W. 92, 152 Mo.App. 521. 


N.Y.—Schild v. Central Park, etce., 


Ran Oo. 31) INH) 232i, 130) Nove 446; 
298 Am.S.R. 658; Wooley v. Grand St., 
BtLCn AR. Co., 688. NeYs 121;> Nash’ wv. 


Third Ave. R. Co., 1 Daly 148. 


Pa.—Bradwell v. Pittsburgh, etc., 
Pass, R. Co., 25 A. 623, 153 Pa. 105. 

Philippine.— Wright Vv. Manila 
Electric R., etce., Co., 28 Philippine 
122. 

Tex.—San Antonio Rapid Transit 
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an act requiring railroads to fill all angles in frogs 


[§ 304] (b) Track Protruding above Surface of 
Street. When a street railway company adopts such 
a construction of its roadbed, rails, or switches as 
will normally cause an excessive wear on adjoining 
parts of the highway, it is under a duty of reason- 
able care to guard against such-.excessive wear cre- 
ating a dangerous condition in the highway,®® and 


not used, and an accident result, 


which might reasonably have been anticipated, the 
company is prima facie liable therefor.°® 
liable for injuries caused by its negligence in per- 
mitting its track or a part thereof to protrude above 
the surface of the street,®?? and this liability exists 
where such obstruction is permitted between inter- 
sections as well as at intersections.°® 
cannot escape liability by showing that the obstruc- 


So it is 


The company 


St. R. Co. v. Limburger, 30 S.W. 533, 
88 Tex. 79, 53 Am.S.R. 730; Houston 
City St. R. Co. v. Delesdernier, 19 S. 
W. 366, 84 Tex. 82; San Antonio Trac- 
tion Co. v. Cassanova, (Civ.App.) 154 


S.W. 1190;- Citizens’ R., ete., Co. v. 
Johns, 116 S.W. 62, 52 Tex.Civ.App. 
489; Houston City St. R. Co. v. Med- 


ot 43 S.W. 1028, 17 Tex.Civ.App. 


Wash.—Kincaid v. Walla Walla 
Valley Traction Co., 106 P. 918, 57 
Wash. 334, 135 Am.S.R. 982. 


Wis.—Fitts v. Cream City R. Co., 
18 N.W. 186, 59 Wis. 323. 


N.S.—Joyee. v. Halifax St. R. Co., 
24 N.S; 113) [aff 22.Can\S:C. 258). 


Ont.—Mintz v. Hamilton Radial 
Electric Ry.z7538 Ont.b, Lik, [L923 w 
Dom.L.R. 268. | 


[a] Proximate cause.—Where car 
tracks projected too far above the 
street, and the occupants of a vehi- 
cle, in attempting to get off the track 
on seeing an approaching car, were 
prevented by such projecting track, 
it was the proximate cause of the in- 
jury, and the street railroad should 
have ,foreseen that such accident 
might occur. San Antonio Traction 
Co. v. Cassanova, (Tex.Civ.App.) 154 
S.W. 1190. 


[b] Deceptive appearance of safe- 
ty.—Under an ordinance granting a 
street railway company the right to 
maintain its road in unpaved streets, 
and requiring it to plank the street, 
within the rails, etc., and independ- 
ent thereof, the company may not ob- 
Struct the street so as to render it 
dangerous to travel; and, where its 
rails extending about six inches above 
the ties were unprotected, except by 
‘yielding’ dirt which it had placed 
about them, and gave the track the 
appearance of being safe whan it 
was not, it was liable for injuries 
to a traveler driving on the rails. 
Kincaid v. Walia Walla Valley Trac- 
tion Co., 106 P. 918, 57 Wash. 334, 185 
Am.S.R. 982. 


98. Kincaid v. Walla Walla Valley 
Traction Co., supra. 


[a] Thus the fact that a street 
railroad company operating a street 
railroad in an unpaved street plank- 
ed its track at street intersections 
does not exempt it from liability for 
failure so to plank its tracks else- 
where, since the right of a traveler 
to cross a street is not limited to 
street intersections. Kincaid v. Walla 
Walla Valley Traction Co., 106 P. 918, 
57 Wash, 334, 185 Am.S.R. 982. 
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tion was*caused by the wearing away or natural 
sinking of the street from the rails,°® or the rising 
of the track above the pavement,! or that the ob- 
struction does not practically withdraw the thor- 
oughfare from public use.? A small elevation of the 
track above the surface of the street does not of 
itself constitute negligence;? and, it has been held, 
the company is not liable for injuries resulting from 
the negligence of a contractor with the city who 
left the tracks projecting above the street level when 
he abandoned paving work,* or for an accident 
caused by the unevenness of the surface of the street, 
where it has worn away below the established grade.” 


[§ 305] (c) Trolley Wire. A street railroad com- 
pany must exercise reasonable care and diligence 
so to construct and maintain its trolley wire as to 
make it reasonably safe for the passage of persons 
who have a right to pass under it,® as by properly 
guarding it from coming in contact with other wires,’ 


99. Groves v. Louisville R. Co., 58 
S.W. 508, 199 Ky. 76, 22 Ky.L. 599, 52 
L.R.A. 448; Wooley v. Grand St., 
Cue. pri Or 88. Ne Ys 21. 


1. Wooley v. Grand St., 
Co., supra. 


2. Asmus v. United Rys. Co. of St. 
Louis, 134 S.W. 92, 152 Mo.App. 521. 


3. McClosky v. Iowa Ry. & Light 
Co., 197 N.W. 989, 200 N.W., 9138, 198 
Iowa 1146. 


[a] For example, an elevation of 
the track an inch or an inch and one 
half above the pavement. McClosky 
v. lowa Ry. & Light Co., 197 N.W. 
989, 200 N.W. 9138, 198 lowa 1146. 


4 Beebe v. Schenectady Ry. Co., 
153 N.Y.S. 395, 167 App.Div. 492. 


5. Galveston City R. Co. v. Nolan, 
53) Tex. 139, 


6. Chace Trucking Co. v. Rich- 
mond Light & R. Co., 122 N.H> 210, 
225 N.Y. 485; Western New York & 
P. Traction Co. v. Stillman, 124 N.Y. 
S. 246, 68 Misc. 456 [aff 128 N.Y.S: 
363, 143 App.Div. 717]; Ferrell v. Dur- 
ham Traction Co., 90 S.H. 8938, 172 
N.C, 682, L.R.A.1917B 1291; Memphis 
Sin COs ve Inartrignt,: 70. Ss Welk, 
110 Tenn, 277, 100 Am.S.R. 807. 


[a] Liability to trespasser on 
steam train.—Where one riding on a 
train at the invitation of a brake- 
man was caught by a power wire of 
defendant traction company crossing 
the right of way and killed, although 
he might be a trespasser as to the 
railroad company, nevertheless the 
traction company is liable for its 
negligence in endangering persons on 
trains. Ferrell v. Durham. Traction 
Co., 90 S.E. 893, 172 N.C. 682, L.R.A. 
1917B 1291. But see Gross v. South 
Chicago; City Ri. Co.,- 73 LLApp. (217 
(holding that a Street railroad com- 
pany owes no duty to string the wire 
so high that one riding without right 
on top of an unusually high freight 
ear would safely pass under it, it be- 
ing of sufficient height to permit ordi- 
nary freight cars to pass under it 


etc., R. 


with -the brakemen. standing on 
them). 
[b] Reasonable use of street.—(1) 


A street railroad company cannot in- 
terfere with the reasonable use of a 
street, although such use involves the 
temporary obstruction of traffic or 
interference with wires; and the 
moving of a pile driver reaching six- 
teen or more feet from the pavement, 
is not an unreasonable use. Chace 
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Trucking Co. v. Richmond Light & R. 
COs E22 NE 20 05 225 ENC. O43 5 C2) 
So, where plaintiff, a street railway 
company, holding a franchise for the 
maintenance of its trolley system 
along the streets of a city, had in its 
employ competent .electrical linemen 
and inspectors able to raise or lower 
its wires along the street, so as to 
permit the removal of a _ building 
along the street, and defendant, de- 
Siring to move the building, offered 
to reimburse plaintiff for all the ex- 
pense incidental to the moving of the 
wires and for all damages caused 
thereby, plaintiff was not entitled to 
restrain such interference with its 
wires, on the theory that it would 
cause irreparable damage, for which 
it had no adequate remedy. Western 
New York & P. Traction Co. v. Still- 
man, 124 N.Y.S. 246, 68 Misc. 456 [aff 
128 N.Y.S. 368, 148 App.Div. 717]. 


[e] Highest degree of care.—A 
street car company is under an obli- 
gation to use the highest degree of 
care in constructing and maintain- 
ing its electric wires, so as to avoid 
injuring persons in the _ street. 
Memphis St. R. Co. v. Kartright, 75 
a 719,110 Tenn. 277, 100 Am.S.R. 


7. New York, etc., Tel. Co. v. Ben- 
nett, 42 A. 759, 62 N.J.Law 742; Hin- 
man v. Winnipeg Electric St. R. Co., 
16 Man. 16 


[a] Guards in general nuse.—The 
company should put up guards such 
as are Shown to be in use generally. 
Hinman v. Winnipeg Electric St. R. 
Co., 16 Man. 16. 


8 Smedley v. St. Louis, ete., R. 
Co., 93 S.W. 295, 118 Mo.App. 103; 
Chace Trucking Co. v. Richmond 


aient & R.Co., 122 N.E. 210, 225 N.Y, 
435. 

[a] Negligence of gang raising 
wire to prevent contact.—Where de- 
fendant street railroad company, on 
being informed that plaintiff .could 
not pass across a_ street with its 
truck carrying a pile driver without 
coming in contact with trelley wires, 
sent a wrecking gang of men, it was 
not a mere ‘‘volunteer,” but was per- 
forming a legal duty and is liable 
for injuries due to the negligence of 
the gang in undertaking to raise the 
wires to prevent contact as the truck 
passed under them. Chace Trucking 
Co. v. Richmond Light & R. Co., 122 
N.H. 210, 225 NY. 435. 


[b] Wiolation of statute.—To per- 
mit the trolley wire at a point where 


[$§ 304-306 


and the company is liable for so negligently main- 

taining its wire as to result in injury to persons 

reasonably using the street.* It is not, however, lia- 

ble for the sagging of its trolley wire in a street 
from the effect of am unusual storm unless it fails 

to repair the injury within a reasonable time,” and 

it has been held that the. company owes no duty to 

make the wire safe for persons who, for their own 

convenience or pleasure, pass under it by other than 

the usual methods of travel or business.*° 


[§ 306] (d) Trolley Wire Poles.** 
railroad company has failed to exercise the degree | 
of care for the public safety which it should have 
exercised,2 and the injured party was without 
fault,1® the company is liable for an injury result- 
ing from its erection and maintenance of a trolley 
wire pole at a point and in such a manner as to 
make it dangerous for public travel.'* 
pany is not, however, negligent in maintaining a pole 


If a street 


The com- 


it crosses a railroad to sag several 
feet below the heignt of twenty-two 
feet above the railroad track, re- 
quired by statute, whereby a brake- 
man on top of a freight train on the 
railroad is injured, is negligence, 
making the street railroad company 
liable for the injury. Smedley v. St- 
Louis;<.ete:,\ RK.) Co., 93° S.Was29bje ibs 
Mo.App. 103. : 


9. Wagner v. People’s Ry. Co., 75 
A. 610, 23 Del. 393. 


10. Gross v. South Chicago City R. 
Coc; “(3 ll. App.) 21:72 


11. Approval of officials or com- 
pliance with requirements as to erec- 
tion and maintenance of pole see in- 
fra § 311. 


12. Cleveland v. Bangor St. R. Co., 
29 A. 1005, 86 Me. 232; Wegmann v. 
City of New York, 186 N.Y.S. 893, 
195 App.Div. 540. 


[a] Rule applied.—A street rail- 
way, authorized by the state to op- 
erate an overhead trolley, such au- 
thority carrying with it the right to 
erect poles to carry wires, is liable 
for injuries to plaintiff, passenger in 
an automobile, which collided with a 
pole, only if the poles were not placed 
with due regard for the public safety. 
Wegmann v. City of New, York, 186 
N.Y.S. §93, 195 App.Div. 540 (holding 
that a city and a Street railway com- 
pany were not under obligation to 
provide grass plots or other curbed 
spaces around poles supporting trol- 
ley wires, neither the city nor the 
railway being under obligation to 
make more extensive appropriation 
of the space from a Street or plaza 
than was necessarily required for 
the use). 


13. Cleveland v. Bangor St. R. Co., 
29 A. 1005, 86 Me. 232. 


Contributory negligence generally 
see infra §§ 369-406. 


14. 
29 A. 1005, 86 Me. 232; Stern v. In- 
ternational Ry. Co., 115 N.W. 759, 220 
N.Y. 284, 2 A.L.R, 487; Lambert v. 
Westchester Electric R. Co., 83 N.E. 
977, 191 N.¥. 248; Stern vy. Interna- 
tional Ry. Co., 153 N.Y.S. 520, 167 App. 
Div. 503 [aff 115 N.E. 759]. 


[a] Noncompliance with order to 
remove.—A city, granting to a street 
railway company authority to electri- 
fy its lines, may compel the removal 
of poles in the center of the street 
when dangerous, and the company is 
liable for failure so to do: Stern vy. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Cleveland v. Bangor St. R. ae 


§§ 306-309] 


outside of the eurb on property owned by another 

quasi-publie corporation for its business where the 

latter refused permission to remove the pole or make 
_ any physical change of the surface of the ground 

and it was necessary to maintain a pole near where 

1t was,’ nor is it negligent in erecting and maintain- 

ing poles between the tracks when so authorized by 
Where the injury resulted from an inter- 
vening cause, the company is not liable.17 


[§ 307] (e) Cars in Street. It is not a negligent 
obstruction for a street railroad company to allow 
its ears to stand upon its tracks for a reasonable 
length of time,!® such as on a spur track or switch 
for the purpose of allowing another car to pass,1® 
unless it is in violation of a statute or ordinance.?° 


[§ 308] (f) Lubricant on Track. 
railroad company applies a lubricant to its tracks 
along a publie street that its cars may pass around 
a curve more easily, it must apply it so as not to en- 
danger persons using the street,*! but the company 


law. 16 


International Ry. Co., 153 N.Y.S. 520, 
167 App.Div. 503 [aff 115 N.E. 759]. 


Mode of construction as consti- 
tuting nuisance see supra § 148. 


15. Lanigan v. Brooklyn Heights 
aie Co., 110 N.Y.S. 30, 125 App.Div. 


16. Hamilton St. R. Co. v. Weir, 51 
Can-S-C.. 506. [rev 32.. Ont-L. 578, 7 
Ont.W.N. 495]. 


17. Krause v. Toledo Urban & In- 
terurban Ry., 31 OhioCir.Ct. 652. 


[a] For example, where the in- 
jury was sustained by a person fall- 
ing upon a trolley’ pole which had 
been left by servants of the company 
upon a grass plot near the sidewalk 
and was subsequently carried by 
ehildren to an adjoining field, and 
then returned to the street, and by 
a third person thrown upon the side- 
walk, where the injury was sustained. 
Krause v. Toledo Urban & Interurban 
Ry., 31 OhioCir.Ct. 652. 


_ 18. Michael v. Key System Transit 
@o.,° 276, P5913 198 Cal-App; 189% .Po- 
Jand v. United Traction Co., 95 N.Y.S. 
498, 107 App. Div. 561; Adams_v. 
Metropolitan St. R. Co., 81 N.Y.S. 553, 
82 App.Div. 354. 


19. Ford v. Charles Warner Co., 
BT AS 393/15: Del. 88: 


20. Mueller v. Milwaukee St. R. 
Co., 56 N.W. 914, 86 Wis. 340, 21 L.R. 
AT Ze; 


Statutory and municipal regula- 
tions see supra § 236. 


21. Knorr v. Wells, (Mo.App.) 279 
S.W. 291; Slater v. North Jersey St. 
R. Co., 69 A. 163, 75 N.J.Law 890, 
15 L.R.A.N.S. 840; Cincinnati Tract. 
Co. v. Cramer, 31 OhioCir.Ct. 576. 


[a] Rails wetted with water.— 
Knorr v. Wells, (Mo.App.) 270 S.W. 
291. 


22. Barrett v. Connecticut Co., 81 
A. 9%B, 85 Conn. 705. 

23. U.S.—McDonald v. Toledo 
Consol. St. R. Co., 74 F. 104, 20 C.C.A. 
322: 

Mich.—Hibbler v. Detroit United 
Ry., 137 N.W. 719, 172 Mich. 368. 

N.H.—Smith v. Nashua St. R. Co., 
44 A. 133, 69’N.H. 504. 

N.Y.—Dixon v. Brooklyn City & 
N. R. Co., 3 N.E. 65, 100 N.Y. 170. 

N.S.—Wright v. Pictou County 
Electric Co., 47 N.S. 166. 


|W. 870, 58-Mich. 231; 
\trot. City R.-Co.) 


‘ 
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Where a street 


24. U.S.—McDonald Vv. Toledo 
ae StiRs; Co.,/7 4-H? 104,20 CoCr: 


Md.—Short v. Baltimore City Pass. 
R. Co., 50 Md. 78, 85 Am.R. 298. 


Mich.—Hibbler v. Detroit United 
Ry., 137. N.W.. 719, 172 Mich. 368; 
Wallace v. Detroit City R. Co., 24 N. 
Bowen v. De- 
C 20 N.W. 559, 54 
Mich, 496, 52 Am.R. 822. 


N.H.—Smith v. Nashua St. R. Co., 
44 A. 133, 69 N.H. 504. 


N.Y.—Dixon vy. Brooklyn City & N. 
R. Co., 3 N.E..65, 100 N.Y. 170; Broad- 
way, etc., R. Co. v. New York, 1 N.Y.S. 
646, 49 Hun. 126. 


Pa.—Stanton y. 
Co., 11 Pa.Super. 


Va.—Newport News, etc., R., ete., 
Co. v. Bradford, 40 S.E. 900, 100 Va. 
231; Newport News, etc., R., ete, 
Co. v. Bradford, 37 S.E. 807, 99 Va. 
Dae 


Wis.—Gerrard v. La Crosse City R. 


Scranton Traction 


CO. SO NaWies LaDy bles WV Spe 25.0, 0.0 
L.R.A, 465. 

N.S.—Wright v. Pictou County 
Electric Co., 47 N.S. 166. 


[a] Obstructing crossing.—A 
street railroad company has no right 
to obstruct a public street crossing 
in removing snow from its track if 
it can reasonably deposit the snow 
elsewhere. Newport News, etc., R., 
ete., Co. v. Bradford, 40 S.H. 900, 100 
Va. 231. 4 


[b] Care commensurate with dan- 
ger.—(1) ‘It was the duty of the de- 
fendant to exercise ordinary care and 
prudence in removing the snow from 
its track. What is ordinary care de- 
pends upon the facts of the particular 
case... . The mere fact that the 
deposit of snow upon the defendant’s 
track was caused by an extraordinary 
snowstorm did not require the de- 
fendant to use extraordinary exer- 
tions to avoid obstructing street 
crossings in removing the snow, but 
only required it to use that degree of 
care and prudence which ordinarily 
prudent persons exercise under like 
circumstances.” Newport News & O. 
Pp. Ry. & Electric Co. v. Bradford, 
Be SeBL S00, S 09s 90 Van Lh ter G 2) ic ae 
this was an extraordinary storm, the 
defendant was called upon to put 
forth extraordinary exertions, not 
only to clear its tracks, but to see 
that in so doing it did not create an 
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is only negligent therein when the lubricant is placed 
upon the rails or the street in such quantities as to 
make the street not reasonably safe for traffic.22 


[$. 309] (g) Snow Piled in Street. <A street rail- 
road company has a right to remove ice and snow 
from its tracks so as to enable it to exercise its fran- 
chise;?* but in doing so, it is its duty to exercise 
reasonable care so to dispose of or distribute the 
removed ice and snow as not unreasonably to inter- 
fere with. the use of the street by pedestrians and 
vehicles,?*+ and this duty is sometimes expressly reg- 
ulated by statute or ordinance;?> and except in 
so far as prohibited by statute or ordinance,?* the 

. company may use a snowplow, electric sweeper, ro- 
tary brushes, or other similar apparatus for the 
purpose of removing the ice and snow,?’ and, having 
removed the snow, it is entitled to have the tracks 
left free thereof.?* 
duty, by depositing and leaving the ice and snow in 
needless and dangerous obstructions on the streets, 


If the company violates this 


obstruction in the street which would 
interfere with the public use thereof;- 
and if obstructions were unavoidably 
made by the mode it employed to 
clear its tracks of snow, it became 
its imperative duty to remove such 
obstructions. within a _ reasonable 


time.” Bowen v. Detroit City R. Co., 
20 N.W. 559; 562, 54 Mich. 496, 52 
Am.R, 822. 

25. U.S.—McDonald Vv. Toledo 


Consol. St. R. Co., 74 F. 104, 20 C.C.A. 


Mass.—Ovington v. Lowell, etc., St. 
R. Co., 40 N.E. 767, 163 Mass. 440. 


Wis.—Gerrard v. La Crosse City R. 
oe N.W. 125, 118 Wis. 258, 57 LR. 


Eng.—Shea v. Reid Newfoundland 
Co., [1908] A.C. 520, 9 Newfoundl. 


appendix’1 [rev 9 Newfoundl. 238]. 


N.S.—Mader v. Halifax Electric 
Tramway Co., 37 N.S. 546. 


Ont.—Mitchell v. Hamilton, 2 Ont. 
Tiss: 


26. See provisions of statutes and 
ordinances; and cases infra this note. 


[a] Permission of local authori- 
ties —(1) An ordinance providing 
that, when snow falls of a sufficient 
depth for sleighing, no snowplow 
shall be allowed on the tracks of a 
street car company, and that it shall 
not remove snow from its track with- 
out the consent of the superintendent 
of streets or mayor, does not prohibit 
the use of snowplows when the con- 
sent of the proper officer has been ob- 
tained. Ovington v. Lowell, etc., St. 
R. Co., 40 N.E. 767, 163 Mass. 440. (2) 
The common council of New York 
City can prevent the Broadway and 
Seventh Avenue Railroad Company 
from using snowplows so as to throw 
snow on the street adjacent to its 
tracks, and hence can permit the 
mayor or the city to license the com- 
pany to do so. Broadway, etc., R. 
Co. v. New York, 1 N.Y.S. 646, 49 Hun 
126. 


27... Christopher, .etc.,..St..R. Co. v. 
New York, 1 Abb.N.Cas. (N.Y.) 79 
note; Montreal v. Montreal St. R. Co., 
[1903] A.C, 482 faff 11 Que.K.B. 458 
(aff 19 Que.Super. 504)]. 


28. Christopher, ete., St. R. Co. v. 
New York, 1 Abb.N.Cas. (N.Y.) 79 note 
(restraining the mayor and police 
commissioners from throwing snow 
back on tracks). 
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it is liable for injuries caused thereby to persons 
or animals,?® or to adjacent property as by flow- 
age,®° and an injunction lies, at the suit of an abut- 
ting house owner, to enjoin a street railroad com- 
pany from leaving snow which it removes from its 
tracks heaped up between them and plaintiff’s prem- 
ises for a longer period than is reasonably requisite 
for taking it away;31 but where the snow has been 
removed with due care, the company is not liable.*? 
It has been held, however, that the company is not 
obliged to haul the ice or snow away,°* unless re- 
quired by ordinance to do so,** and no duty rests 
upon the company to keep the space between its 
tracks free from ice and snow.*® 


[§ 310] c. Notice of Defect or Obstruction. As 
a general rule it is the duty of a street railroad com- 
pany to.make an exact and continuous inspection 
of its tracks and equipment,?* and it is lable for 
injuries resulting therefrom if it fails to use rea- 
sonable care and diligence to repair a defect or 
obstruction which it is its duty to anticipate and 
provide against,?7 or which is visible and has exist- 


29. U.S.—McDonald v. Toledo Con- [a] 
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For example, 


ed for such length of time as to charge it with knowl- 


edge which it would have acquired by proper inspec- 


tion,?® even though no complaint thereof was ever 
made to the company.*® 
with notice of a defective condition which it has. 
itself created;4®° and if a defect is visible, notice 
to the company is not necessary in order to make it 
liable for an injury caused thereby.*+ It is not, 
however, liable for injuries caused by a defect or 
obstruction of which it has no knowledge and which 
has occurred so recently that the company could not, 
in the exercise of ordinary care, have discovered and 
repaired it before the accident.*? 


[§ 311] d..Approval of Officials or Compliance: 
with Requirements as Excuse. If a street railroad 
company fails to use due care in constructing and 
maintaining its tracks and equipment in a reasona- 
bly safe condition for persons and vehicles using 
the street or highway, it is not relieved from liabil- 
ity for injuries caused thereby by the fact that it 
has lawful permission to operate its road,** or that 
in constructing and maintaining its road it has com- 
210 N.Y-.S.. 553,. 213 <App.Div. (390% 


for an injury 


“[$§ 309-311 


The company is charged . 


Soll St.-R: Co.) 20°C. C.A® 322) 749. 
104. 

Me.—Mansell v. Lewiston, A. & W. 
St. Ry., 85 A. 473, 109 Me. 580. 

Mass.—Graul v. Boston Elevated 
Ry. Co., 159 N.E. 606, 262 Mass. 104. 

Mich.—Bowen v. Detroit City R. 
coe. N.W. 559, 54 Mich. 496, 52 Am. 
Rers2e. 


N.H.—Smith v. Nashua St. R. Co., 
44 A. 133, 69 N.H. 504. 


N.Y.—Dixon v. Brooklyn City & N. 
R. Co., 3 N.E. 65, 100 N.Y. 170; Som- 


erville v. Poughkeepsie City R. Co., 
17 N.Y.S. 719, 63 Hun 628. 
N.S.—Wright v. Pictou County 


HBlectric Co., 47 N.S. 166. . 


Ont.—Carty v. City of London,-etc., 
R. Co., 18 Ont. 122. 


[a] Thus a street railroad com- 
pany is liable for damages caused by 
a dangerous bank of snow left on the 
side of its tracks after cleaning them, 
where it had a reasonable time with- 
in which to remove it. Smith v. 
ee St. R. Co., 44 A. 133, 69 N.H. 

04. 


[b] It is negligence in a street car 
company, occupying a street so nar- 
row as not to admit of two teams 
passing each other on either side of 
the car track, to throw the snow from 
its track with a snowplow so as to 
cause a ridge of snow on either side 
of the track so high, when packed 
down by travel, as to upset a sleigh 
necessarily going thereon, in turning 
out to allow a team to pass. Somer- 
ville v. Poughkeepsie City R. Co., 17 
N.Y.S. 719,63 Hun. 628. 


30. Short v. Baltimore City Pass. 


R. Co., 50 Md. 78, 38 Am.R. 298 (hold- 


ing that a horse railroad company, 
in removing snow from its track, 
must be careful not to interfere with 
the natural flow of water from the 
street, either by obstructing the gut- 
ter or otherwise). 


31. Prime v. Twenty-Third St. R. 


Co., 1 Abb.N.Cas. (N.Y.) 68. But see 
Johnston v. Christopher, etc., St. R. 
©6:,> 1 Abb. N:Gas.)) CNY.) “Vib note 


(denying injunction pendente lite un- 
der such circumstances). 


32. Ovington v. Lowell, etc., St. R. 
Co.,, 40 N.E. 767, 168 Mass. 440. 


caused by a horse becoming fright- 
ened, and running against a pile of 
snow in the street. Ovington_ v. 
Lowell, etc., St. R. Co., 40 N.E. 767, 
163 Mass. 440. 


33. Short v. Baltimore City Pass. 
RL Cos! (502. Middl 73, Ss AM ool 
Montreal v. Montreal St. R. Co., 
[1903] A.C. 482 [aff 11 Que.K.B. 458 
(aff 19 Que.Super, 504) ]. 


34. Broadway, etc., R. Co. v. New 
York, 1 N.Y.S. 646, 49 Hun 126; Shea 
v. Reid Newfoundland Co., [1908] A. 
C. 520, 9 Newfoundl. appendix 1 [rev 
9 Newfoundl. 238]. 


35. Silberstein v. Houston, etc., R. 
Con22E Nene 8b, La Noa oe 


36. Keitel v. St. Louis Cable, etc., 
R. Co., 28 Mo.App. 657; Schild v. Cen- 
tral Park, ‘ete., IR) Co. 13 Nb32'7, 
133 N.Y. 446, 28 Am.S.R. 658. 


87. Citizens’ St. R. Co. vy. Marvil, 
67 N.E. 921, 161 Ind. 506. 


[a] Rule applied although the 
company had no notice. Citizens’ St. 
rice v. Marvil, 67 N.E. 921, 161 Ind. 


38. Keitel v. St. Louis Cable, etce., 
R. Co., 28 Mo.App. 657; Bradwell v. 
Pittsburgh, etc., Pass. R. Co., 25 A. 
623, 163. Pa. 105. 


[a] . Rule applied; as to upturned 
rail loose the night before the acci- 
dent. Bradwell v. Pittsburgh, etce., 
Pass. BR. Cox; 25:4, 623, 153° Pas 05: 


39. Schild v. Central Park, etce., 
RerCo.7- 3L NB 32:7)" Pos IN-Y. §446) 728 
Am.S.R. 658. 


40. Burr v. United Railroads of 
Re Francisco, 159 P. 584; 173 Cal. 
i 


[a] Defective condition of tempo- 
rary crosswalk over its tracks. Burr 
v. United Railroads of San Francisco, 
159° P..2684, Lis Cal’, 211. 


41. Rockwell v. Third Ave. R. Co., 
64 Barb, 438 [aff 53 N.Y. 625]. 


[a] Reason for rule—An omis- 
sion to know of a visible defect is 
prima facie negligence. Rockwell v. 
Third Ave. R. Co., 64 Barb. 488 [aff 
538 N.Y. 625]. 


42. Miller v. United R., ete, Co., 
69 A. 636, 108 Md. 84, 17 L.R.A.N.S. 
978; Szpyrka v. International Ry. Co., 

ae 


Casper v. Dry Dock, ete., R. Co., 48 
N.Y.S. 352, 23 App.Div. 451; Griffin v. 
Interurban St. R. Co., 94 N.Y.S. 854, 
46 Misc. 328; Kelly v. Metropolitan 
St. R60), 954 Ni Yes. a bege oe Mase 
194; Millie v. Manhattan R. Co., 31 
N.Y.S. 801, 10 Mise. 734 [aff 25 N.Y.S. 
753, 5 Mise. 301]; Houston City St. 
R. Co. v. Autrey, 23 S.W. 817, 4 Tex. 
Civ.App. 635. 


[a] Rule applied.—(1) Where a 
person is thrown from a buggy and 
injured by the wheels dropping into 
a cable slot, the street railroad com- 
pany is not liable for the injuries in 
the absence of notice of the defect, 
either actual or constructive, and neg- 
ligent failure to repair the same. 
Miller v. United R., ete., Co., 69 A. 
636, 108 Md. 84, 17 L.R.A.N.S. 978. 
(2). Thus, where the slot was safe 
up to within a short time before the 
accident, the company is not charge- 
able with notice. Griffin v. In- 
terurban St. R. Co., 94 N.Y.S. 854, 46 
Mise. 328. (3) That the rubber cov- 
ering on the stairs of an elevated rail- 
road station was out of repair, and 
caused plaintiff to fall, without any 
evidence that such condition existed 
before the accident, is not sufficient 
to charge defendant company with 
negligence, and therefore the maxim 
“res ipsa loquitur’ does not apply.. 
Millie v. Manhattan R. Co., 31 N.Y.S. 
801,.10 Misc. 734 [aff 25 N.¥.S. 758). 
5 Mise. 301]. ; 


[b] Outside intervention.—A. 
street railroad company is not liable 
for derailment of a car caused by out- 
side intervention, such as an explo- 
sive left on the track by another, 
without proof of notice or want of 
due care in discovering such condi-. 
tion. Szpyrka v. International Ry. 
Co., 210 N.Y.S. 558, 213 App.Div. 390. 


43. Dominguez v. Orleans R. Co., 
35 La.Ann. 751; Haynes v. Water- 
ville, etce., St. R. Co., 64 A. 614, 101 
Me. 335; Opdycke v. Public Service 
Ry. Co., 76 A. 1032, 78 N.J.Law 576, 
29 L.R.A.N.S. 71. 


[a] Rule applied.—(1) A com- 
pany’s liability for an injury, occa- 
sioned by a misplaced rail at a cross- 
ing in a tramway, is not affected by 
the city’s permission to operate its 
road. Dominguez v. Orleans R. Co., 
35 La.Ann. 751. (2) That a street 
railroad company is authorized by the 


For later cases, developments and changes in the law see Annotations, same title and section number. 


- 
; 
, 
P 
: 


§§ 311-312] 


plied with the requirements of its charter or a mu- 
nicipal ordinance,** or with the plans, specifications, 
and requirements of a commission appointed for 


.that purpose,*®> or by the fact that the tracks are 


constructed to the satisfaction of certain officers 


‘whose duty it is to pass upon and approve the 


same;*® but the fact alone that the company con- 
structs and maintains its tracks in the manner re- 
quired by ordinance cannot constitute negligence 
on its part,*’ and the company is not liable where 
it has constructed its tracks in accordance with the 
general plan supervised and approved by the munic- 
ipality and it does not appear that there was any 
safer plan in common or known use.*® The rights 
of the public, after the granting of a license to a 
street railway company to erect a pole in the street, 
are governed by the license, if the authority to erect 
and maintain the pole and box was exercised reason- 
ably,*® and where the company does nothing not au- 
thorized by the license, it is not liable for injuries 
received by one who ran into it,®° even if without 
such license the pole would be a nuisance.*! If the 


railroad commissioners to run cars 
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fact that a street railroad company 
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company constructs its tracks at a grade, which at 
some time in the future is to be the grade of the 
street, and such construction renders the street un- 
safe, it is negligence on the part of the company,*? 


unless it does so under direction of the proper au- 
thorities.°° 


[§ 312] 4. Collisions**+—a, Between Cars or 
Trains—(1) In General. It is the duty of those in 
charge of street cars upon intersecting lines when 
approaching, or passing, a crossing of the two lines 
to exercise reasonable care, commensurate with the 
danger of the situation, to avoid a collision,®® and 
a flagman’s signaling the motorman, approaching an 
intersection of roads, to cross does not relieve the 
motorman from his duty of using reasonable care.*® 
Where neither of two street railroad companies has 
any right, by usage or otherwise, of precedence at 
the intersection of their roads, each company owes. 
to the other the duty of exercising reasonable care, 
and has a right to assume that the other will fulfill 
its duty until apprised to the contrary;5* and if 


with a signal box thereon in the 


before its track is finished and put in 
proper condition does not exempt it 
from liability for injuries resulting 
from the imperfect condition of its 
track. Haynes v. Waterville, etc., St. 
R. Co,, 64 A. 614; 10% Me; 335. (3) 
Consent granted to a traction com- 
pany for construction and operation 
of a street railway along certain 
streets and highways, under Act 
March 14, 1893 (P. L. p 302; Gen. St. 
p 3235), authorizing the formation of 
corporations for constructing and op- 
erating traction railways, and all 
necessary turnouts, sidings, and 
bridges on or over any highway, with 
consent of the body having control 
of the streets or highways, etc., does 
not warrant the construction and 
maintenance, within the limits of a 
highway, of a bridge for accommoda- 
tion of the tracks, that in design and 
construction is dangerous to ordinary 
travel and calculated to entrap and 
kill animals attempting to pass over 
it. Opdycke v. Public Service Ry. Co., 
76 A. 1032, 78 N.J.Law 576, 29 L.R.A. 
N.S: “71. 


44. Ala.—Birmingham Ry., Light 
& Power Co. v. Donaldson, 68 So. 596, 
14 Ala.App. 160. 


Ill.—West Chicago St. R. Co. v. 
Annis, 62 Ill.App. 180 [aff 46 N.E. 264, 
165 Ill. 475). 


Me.—Cleveland v. Bangor St. R. Co., 
29 A. 1005, 86 Me. 232. 


Minn.—Aubin v. Duduth St. Ry. Co., 
211 N.W. 580, 169 Minn. 342. 


Tex.—Houston City St. R: Co. v. 
Delesdernier, 19 S.W. 366, 84 Tex. 82; 
Houston City St. R. Co. v. Richart, 
(Civ.App.) 27 S.W. 918 [rev on other 
grounds 29 S.W. 1040, 87 Tex. 539]. 


[a] Rule applied.—(1) A _ street 
railroad company cannot avoid liabil- 
ity for negligence by showing that by 
the terms of a city ordinance it had 
permission or was required to lay its 
tracks upon particular lines (West 
Chicago St. R. Co. v. Annis, 62 I1l.App. 
180 [aff 46 N.E. 264, 165 Ill. 475]), (2) 
and it is no defense to an action 
against a street railroad company for 
injuries caused by an electric pole in 
the street that the pole was placed in 
accordance with the requirements of 
defendant’s charter and the city ordi- 
nance (Cleveland vy. Bangor St. R. Co., 
29 A. 1005, 86 Me. 232). (3) So the 


constructs and maintains its tracks 
under the authority and in accordance 
with the direction of the city does not 
exempt the company from liability for 
injuries occasioned by its negligence 
in such construction and maintenance 
(Houston City St. R. Co. v. Delesder- 
nier, 19 S.W. 366, 84 Tex. 82); (4) 
and a company repairing tracks and 
pavement pursuant to a city ordi- 
nance is not excused for failure to 
take due care to do such work as 
safely as possible (Birmingham Ry., 
Light & Power Co. v. Donaldson, 68 
So. 596, 14 Ala.App. 160). (5) The 
construction and maintenance of trol- 
ley poles in the street with the con- 
sent of the municipality may consti- 
tute actionable negligence. Aubin v. 
Duluth St. Ry. Co., 211 N.W. 580, 169 
Minn. 342. 


45. Manson v. Manhattan R. Co., 
55 N.Y.Super. 18, 8 N.Y.St. 118. 


[a] Rule applied.—It is the duty 
of the company to take all reasonable 
measures to guard against injuries, 
even if that involves the making of 
additional fixtures not contemplated 
from the beginning, if their adoption 
does not involve a radical change in 
the general construction. Manson v. 
Manhattan R. Co., 55 N.Y.Super. 18, 
8 N.Y.St. 118. 


46. Montgomery St. R. Co. Vv. 
Smith, 39 So. 757, 146 Ala. 316; Os- 
good v. Lynn, etc., R. Co., 130 Mass. 
492; Houston City St. R. Co. v. Rich- 
art, (Tex.Civ.App.) 27 S.W. 920. 


[a] Thus the fact that the city 
engineer supervises the work done by 
a street railroad company in a public 
street in the course of constructing or 
repairing its tracks does not relieve 
the company from the duty resting on 
it to keep such part of the street ina 
safe condition. Montgomery St. R. 
Co. v. Smith, 39 So. 757, 146 Ala. 316; 
Houston City St. R. Co. v. Richart, 
(Tex.Civ.App.) 27 S.W. 920. 


47. McKillop v. Duluth St. R. Co., 
55 N.W. 739, 53 Minn. 532. 


48.: District of Columbia v. Caton, 
48 App.D.C. 96. 


49. Sawyer v. Boston Elevated Ry. 
Co., 187 N.E. 648, 243 Mass. 469. 


[a] Exercise of authority held 
reasonable.—Authority given a street 
railway company to maintain a pole 


street for signaling cars during re- 
pairs on the track, being for the safe- 
ty and protection of the public, was 
reasonable and proper to. grant. 
Sawyer v. Boston Hlevated Ry. Co., 
137 N.E. 648, 243. Mass. 469. 


Trolley wire pole as obstruction 
generally see supra § 306. 


50. Curran v. Boston Elevated Ry. 
Co., 143 N.E. 821, 249 Mass. 55; Saw- 
yer v. Boston Elevated Ry. Co., 137 
N.E. 648, 243 Mass. 469. 


51. Curran v. Boston Elevated Ry. 
Co., 1438 N.E. 821, 249 Mass. 55. 


Operation of street railroads and 
‘acts incidental thereto as nuisance 
generally see Nuisances §§ 255, 256. 


52. McKillop v. Duluth St. R. Co., 
55 N.W. 739, 53 Minn. 532. 


[a] Thus, where a street railroad 
company, without direction from the 
city council, lays its track in ac- 
cordance with a grade established for 
a contemplated paving of the street, 
and so laying the track renders the 
street, until paved, unsafe, it is an act 
of negligence on the part of the com- 
pany. McKillop v. Duluth St. R. Co., 
55 N.W. 739, 53 Minn. 532. 


53. Miller v. Lebanon, ete, St. R. 
Co., 40 A. 413, 186 Pa. 190. 


54. Accidents to trains see Rail- 
roads §§ 1729-1767. 


55. Chicago City R. Co. v. Me- 
Laughlin, 40 Ill.App. 496 [aff 34 N.E. 
796, 146 Ill. 353]. 


[a] Injury to employee of other 
company.—Act April 4, 1868 § 1, de- 
claring that any person injured while 
lawfully employed on a railroad, but 
not by the company owning it, shall 
have only such right of action against 
it as he would have if an employee of 
it, has no application to the case of 
a conductor of one street car company 
injured by the negligent attempt of 
the motorman of another company to 
cross in front of his car. Wetzel v. 
Philadelphia Traction Co., 39 A. 1,. 
184 Pa. 407. 


56. Taylor v. Grand Ave. R. Co.,. 
39 S.W. 88, 187 Mo. 363; Duthie v. B. 
paeetie R. Co., [1924] 2 Dom.L.R. 


57. Metropolitan St. R. Co. v. Ken- 
nedy, 27 C.C.A. 136, 82 F. 158; Metro-- 
politan R. Co. v. Hammett, 13 App.D. 
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one ear has the right to the crossing by arriving there 
first, the person in control of an approaching car 
is bound so to govern the movement thereof as that, 
whether the first car goes fast or slow or even stops 
on the crossing, he can stop his car before striking 
it.58 But where by statute or ordinance the ears of 
one company have a right of way over the cars of 
another company, such regulation should be recog- 
nized.*®* It is also the duty of the person in charge 
of a car which is approaching another car ahead 
on the same track to maintain such a distance from, 
or so to reduce the speed of, his own car that he can 
stop it in time to avoid a collision,®® particularly 
where such precautions are expressly required by the 
rules of the company ;*! however, it seems that such 
rules must have been enforced.®? 


Passengers on cars of other companies. The high 
degree of care demanded from a carrier for the pro- 


C. 370. 
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tection of passengers on its cars®? is not demanded 
from a street railroad with respect to a passenger 
on the ear of another company whose line crosses 
the line of the first-mentioned company,** and a. 
company on whose car he is not a passenger is bound 
to use toward such person only reasonable and or- 
dinary care under the circumstances.®® 


Violation of ordinance regulating the right of way 
of cars of different companies is not necessarily neg- 
ligence per se,*® but is merely evidence of negli-— 
gence.°* 


[§ 313] (2) At Steam Railway Crossings.** It 
is the duty. of the persons in charge of a street car 
to use reasonable care to avoid a collision with an 
engine or train of a steam railroad which the street 
railroad crosses at grade.®® It is the duty of such 
persons’? as is sometimes provided by statute,’+ or- 
dinance,’? contract between the companies,’* under 


[a] Bhus, where there is a tempo- 
rary obstruction to the view, the per- 
son in charge of the car of one com- 
pany is not negligent in attempting 
to cross the intersecting traek, as he 
has the right where he has first put 
his car in motion to rely on the fact 
that the servants in charge of the car 
of the other company will not attempt 
to make the crossing until it is safe 
to do so. And where the servants of 
one company see or should see that 
the car of another company 1s already 
in motion and that a collision will 
probably result, they are negligent in 
attempting to cross the. track. 
Metropolitan St. R. Co. v. Kennedy, 
DINCC.A.- 136, 82, F158. 


[b] Where two companies jointly 
employed flagman to direct the cross- 
ing of cars of each line, it was an 
error to charge that, if the flagman 
signaled the cable car forward, it 
had the right to proceed, although the 
electric ear could be seen by the grip- 
man, and was then approaching the 
crossing. Taylor v. 'Grand Ave. R. 
Co., 39 S.W. 88, 137 Mo, 363. 


58. Metropolitan R. Co. v. Ham- 
mett, 13 App.D.C. 370; Chicago City 
R. Co. v. McLaughlin, 40 Ill.App. 496 
[aff 34 N.E. 796, 146 Ill. 353]. + 


59. Becker v. Detroit Citizens’ St. 
R. Co., 80 N.W. 581, 121 Mich. 580; 
McLain v. St. Louis, ete., R..Co., 73 
S.W. 909, 100 Mo.App. 374. 


[a] Duty to stop.—Under Comp. L. 
(1897) § 6463, providing that, when a 
car on each road approaches the cross- 
ing at substantially the same time, the 
ear on the track first laid shall have 
precedence and be entitled to the right 
of way, a2 company cannot ignore an 
ordinance requiring a car to come to 
a full stop before making a crossing, 
and a car does not have the right of 
way until it stops in. accordance 
therewith. Becker v. Detroit Citi- 
zens’ St. R. Co., 80 N.W. 581, 121 Mich. 
580. 


60. South Chicago City R. Co. v. 
Atton, 137 Ill. App. 364;. Wynne y. At- 
lantic Ave. R. Co., 35 N.Y.S, 1034, 14 
Ape 394 [aff 51 N.W. 1094, 156 N.Y. 
702). 


[a] Thus, where a motorman ran 
his car at night at a high rate of 
speed in violation of the rules of 
the company, and knew that the car 
of another company had turned from 
a cross street onto the track ahead 
of him, when he came intw collision 
with it as it slowed down to pass a 


car going in the opposite direction, 69. Indianapolis Union R. Co. v. 


he was guilty as a matter of law, and 
could not recover for injuries sus- 
tained against the owner of the car 
with which he collided. Texas Trac- 
tion Co. v. Bogue, (Civ.App.) 139 S.W. 
1042 [aff 173 S.W. 875, 177 S.W. 954, 
107 Tex. 280]. 


_ [b]_ Where two street cars meet 
in a head-end collision on a single 
track, in the absence of any other 
showing negligence must be assumed 
in the employees operating the cars, 
and hence in their employers. Peter- 
son v. Seattle Traction Co., 63 P. 539, 
eer 543, 23 Wash. 615, 53 L.R.A. 


61. Holman v. Union St. R. Co., 72 
N.W, 202, 114 Mich. 208; Harris v. 
London St. R. Co., 39 Can.S.C. 398. 


[a] Spacing cars two hundred 
feet apart.—Holman yv. Union St. R. 
Co., 72 N.W. 202, 114 Mich. 208. 


Collision with vehicle at street in- 
tersection see infra §§ 325, 326. 


62. Daynes v. British Columbia, 
etc ek. Co, 49, Canis.C.) 5133 


[a] Thus, where a motorman ran 
his car into another car standing at 
a station on a foggy night, and sus- 
tained injuries for which he claimed 
damages, rules of the street railroad 
which had not been enforced nor set 
up in the pleadings could not be re- 
lied on in support of the charge of 
contributory negligence. aynes v. 
British Columbia, ete., R. Co., 49 Can. 
S.C. 518 (rev 17 B.C. 498], 


63. See Carriers §§ 1296, 1297. 


64. Sneider v. Second Ave. R. Co., 
30 N.E. 752 mem, 133 N.Y. 583 mem. 


65. O'Rourke v. Lindell R. Co., 44 
S.W. 254, 142 Mo. 342; Loudoun v. 
Highth Ave. R. Co., 56 N.B. 988, 162 
N.Y. 380; Klinger v. United Trac- 
tion Co., 87 N.Y.S. 864, 92 App.Div. 
100 [mod 73 N.E. 1125, 181 N.Y. 521]; 
eet Aia, etc., R. Co. v. Boyer, 97 

rt 


66. Connor vy. HBlectric Traction 
Co., 34 A. 288, 173 Pa. 602. 


Viotation of ordinances generally 
see Negligence §§ 103-107. 


67. Connor y. Electric Traction 
Co., 34 A. 238, 173 Pa. 602. 


Violation of ordinance as evidenc- 
ing negligence generally see Negli- 
gence § 101. 


68. Statutory and municipal regu- 
lations see supra §§ 228, 229. 


Waddington, 82 N.E. 1030, 169 Ind. 
448; Flournoy v. Shreveport Belt R. 
Co., 23 So. 465, 50 La.Ann. 635; Rus- 
sell v. Shreveport Belt R. Co., 23 So. 
466, 50 La.Ann. 501. 


[a] Conductor of street car may 
not assume that operators of trains 
at a steam railway crossing will al- 
ways be free from negligence, and 
comply with the law. Memphis St. 
Ry. Co. v. Felts, 6 Tenn.Civ.App. 303. 


[b] Same character or degree of 
care to avoid a collision must be ex- 
ercised by those operating an electric 
car in approaching and going over a 
steam railroad crossing as is required 
to be exercised by one driving or op- 
erating any ordinary vehicle along 
and over such crossing, and they 
must look and listen for the ap- 
proaching train, and if such care be 
not exercised, the electric railroad 
company will be liable to the steam 
railroad company for injuries arising 
thereto by reason of a collision, un- 
less the negligence of the steam rail- 
road company contributes to the acci- 
dent. New-York, ete., R. Co. v. New 
Jersey Electric R. Co., 37 A. 627, 60 
N.J.Law 52, 38 L.R.A. 516. 


[c] Approaching train on double 
track.—It is gross negligence for op- 
eratives of a street car to attempt to 
cross a double railroad track when a 
train is almost on the car, and the 
locomotive is but a few hundred feet 
away, with the bell ringing, and hav- 
ing whistled for the crossing. . Indian- 
apolis Union R. Co. v. Waddington, 82 
N.E. 1030, 169 Ind. 448. 


70. Flournoy v. Shreveport Belt R. 
Co., 28 So. 465, 50 La.Ann. 635; Rus- 
sell v. Shreveport Belt R. Co., 23 So. 
466, 50 La.Ann. 501; Cincinnati St. R. 
Co. v. Murray, 42 N.E. 596, 53 OhioSt. 
570, 30 L.R.A. 508; Pennsylvania R. 
Co. v. Suburban, etc., Transit Co., 11 
Pa.Co. 591. 


[a] In absence of extraordinary 
circumstances, it is negligence to 
cause a street car to cross a steam 
railroad track without first being 
stopped, and without an employee of 
the company first going ahead to as- 
certain whether the way is clear, as 
required by statute. Cincinnati St. 
R. Co. v. Murray, 42 N.E. 596, 53 Ohio 


rSt. 570, 30 L.R.A. 508. 


71. See statutory provisions. 
72. See supra § 229. 


73. Rome Ry. & Light Co. v. South- 
gre Ry. Co., 157 S.H. 527, 42 Ga.App. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a custom,’* or by instruction of the street railroad 
company,‘ to stop the street car before reaching 
the steam railroad crossing, and not to cross until 
an employee of the company has gone ahead to as- 
certain whether the way is clear and signaled the car 
to proceed; and where the duty is thus imposed, it 


‘should be exercised at crossings having gates and 


watchmen the same as at other crossings,7® even 
though there is but one employee on the car;77 but 
there is authority to the contrary.7® If the view of 
such employee is obscured by dust and smoke, he 
must delay signaling for a reasonable length of time 
to allow the dust and smoke to clear away.7® But 
in order that a street railroad company may be lia- 
ble for its negligence in this respect, it must appear 
that the injury was directly caused by such negli- 
gence.8° A statute requiring all trains to stop with- 
in a certain distance when approaching the crossing 
of another railroad has no application to a street 
railroad,®! and does not apply to a crossing of a 
railroad company and a street railroad ecompany,®? 


STREET RAILROADS 
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nor make a street ear company a railroad, by the 
granting of permission to an interurban company 
to use its tracks.8* 


[§ 314] b. Collisions with Animals or Vehicles— 
(1) In General*+—(a) Nature and Extent of Liabil- 
ity*°—aa. General Rules. A street railroad is liable 
for the failure of its motorman to use ordinary care 
to discover animals or vehicles on or near the tracks, 
and for injuries resulting from his failure to use rea- 
sonable and ordinary care to avoid colliding there- 
with,*® or for the injuries resulting to persons, ani- 
mals, or property, if through the incompetency, inat- 
tention, or carelessness of its servants a car collides. 
with an animal*? or vehicle on the track ahead,’ 
or at a street erossing,*® or with an animal or ve- 
hiele so near the track that the ear could not pass: 
without striking it.°° <A street railroad company is 
not liable for the resulting injuries, if the servants 
in charge of the car exercise ordinary care and pru- 
dence, and the collision is merely an ‘accident;?! or 


[a] “Exercise due care to ascer- 
tain” construed.—Under a contract by 
which a street railroad was granted 
the right to cross the tracks of a 
steam railroad, providing that the for- 
mer should exercise due care to ascer- 
tain that the crossing could be made 
safely, “exercise due care to ascer- 
tain” was construed to mean that em- 
ployees of the street railroad should 
be required to use reasonable care to 
ascertain that the crossing could be 
made in safety, and not that they 
should make sure of that fact. Chica- 
go, etc., R. Co. v. Calumet, etc., Ry. 
Co., 222 Ill.App. 578. 


74. Memphis St. Ry. Co. v. Illinois 
Cent. R. Co., 242 F. 617, 155 C.C.A. 
307. 


75. Memphis St. Ry. Co. v. Illinois 
Cent. R. Co., supra. 


76. Rome Ry. & Light Co. v. South- 
ern Ry. Co., 157 S.E. 527, 42 Ga-App. 
786; Cincinnati St. R. Co. v. Murray, 
42 N.E. 596, 53 OhioSt. 570, 30 L.R.A. 
508; Philadelphia, etc., R. Co. v. Boy- 
er, Tie bra oe 


[a] Thus a motorman is not jus- 
tified in attempting to cross a steam 
railroad track without stopping, look- 
ing, and listening, no matter what the 
action of the steam railroad com- 
pany’s flagman at the crossing may 
have been, if such motorman has in- 
formation from other circumstances 
which would lead a prudent man to 
infer that there is danger to be ap- 
prehended from an approaching train. 
Philadelphia, etc., R. Co. v. Boyer, 97 
Pan 912 


_ 77. 
ray, 42 N.B. 596, 53 OhioSt. 5 
L.R.A. 508. 


[a] It is duty of such empleyee 
to stop car and go ahead and ascer- 
tain whether the way is clear before 
driving the car over the crossing. 
Cineinnati St. R. Co. v. Murray, 42 
N.E. 596, 538 OhioSt. 570, 30 L.R.A. 
508. 


78. Philadelphia, etc, R. Co. v. 
Boyer, 97 Pa.-91 (holding that a mu- 
nicipal ordinance that conductors of 
street railroad cars shall stop them 
and cross the tracks of steam rail- 
roads in advance of the car under a 
penalty has no application to cars 
where the same person acts as con- 
ductor and driver). 


79. Memphis St. Ry. Co. v. Illinois 
Cent. R. Co., 242 F. 617, 155 C.C.A. 
307. 


Cincinnati St. R. Co. v. Mur- 
70, 30 


80. Cincinnati St. R. Co. v. Mur- 
ray, 42 N.E. 596, 53 OhioSt. 570, 30 
L.R:A. 508. 


81. Jeneary v. Chicago & Interur- 
ban Traction Co., 225 Ill.App. 122 [aff 
138 N.E. 203, 306 Ill. 392]. ' 


82. Jeneary v. Chicago & Interur- 
ban Traction Co., supra. 


83. Jeneary v. Chicago & Interur- 
ban Traction Ce., supra. 


84. Effect of failure to register or 
license motor vehicle see Motor Vehi- 
cles §§ 187-192. : 


85. Cross references: 

Liability to passengers for injuries 
see Carriers §§ 1294-1480. 

Motorman as being able to recover 
fromi owner of vehicle for injuries 
sustained in collision therewith see 
Municipal Corporations § 3933. 
86. See cases infra this section. 


[a] Negligence of motorman is 
negligence of street railroad com- 
pany.—McGowan v. Wilmington & P. 
Traction Co., 92 A. 1015, 28 Del. 281; 
Garrett v. People’s R. Co., 64 A. 254, 
22 Del. 29. 


Cross references: 
Care required generally see infra § 
316, 


Approaching animals or vehicles on 
or near track see infra §§ 321-323. 

At or approaching street intersections 
see infra §§ 325-326. 

Collisions with vehicles having par- 
ticular rights see infra §§ 328-330. 

On approach of animals or vehicles 
see infra § 324. 

Operation at night or under adverse 
weather conditions see infra § 327. 
Operation in close proximity to ani- 

mals or vehicles generally see infra 

§§ 318-320. 

87. Hoffman v. Hamilton, ete, 
Blectric R. W. Co., 18 Ont.W.N. 92. 


[a] Dogs.—(1) A street railroad 
company, when its cars are properly 
equipped, is not liable in damages for 
the killing of a dog by one of its cars, 


‘unless the killing is done under such 


circumstances as to justify the con- 
clusion that it is either willful, wan- 
ton, or reckless. Moore v. Charlotte 
Electric R., ete., Co., 48 S.H. 822, 136 
N.C. 554, 67 L.R.A. 470. Contra Ala- 
bama City, G. & A. Ry. Co. v. Lump- 
kin, 70 So. 162, 195 Ala. 290. (2) But 
where dogs are fighting on a street 
railroad track, and they are apparent- 
ly oblivious to an approaching car, 


the motorman upon discovering them 
in a position of peril must exercise 


| reasonable care by using proper sig- 


nals, or by checking the speed of the 
car, to avoid injuring them. Harper 
ve StoPaul City Ri-Coj 09 N. We 22%, 
99 Minn. 253, 116 Am.S.R. 415, 6 L.R. 
A.N.S. 911. 


[b] Bull on highway without keep- 
er is not trespasser as to a street rail- 
road, despite Rev. L. c 33 §§ 22, 23, 
providing for distraint in such cases, 
and street railroad servants owe it 
ordinary care. Carrington v. Wor- 
cester,-—ete;, -Co., (109 Ni By 82857 222 
Mass. 119. 


Collisions with animals on track 
See infra §§ 318-323. 


88. Mo.—Percell v. Metropolitan 
St. R. Co., 103 S.W. 115, 126 Mo.App. 
43; Wallack v. St. Louis Transit Co., 
100 S.W. 496, 123 Mo.App. 160. 


N.¥.—Fleckenstein vy. Dry Dock, 
etc. R. Co., 11 N.H. 951 mem, 105 N.Y.. 
655 mem, 1 Silv.A. 447; Cambeis v. 
Third Ave. R. Co., 20 N-Y.S. 634, -L 
Mise. 160. ° 


- Ohio.—Hirsch v. Cincinnati, etce.,. 
Tract. Co.,. 32 OhioCir.Ct. 685; Do= 
ledo Electric St. R. Co. v. Cooper, 18: 
OhioCir.Ct. 824, 8 OhioCir.Dec. 496. 


Va.—Richmond Pass., etc., Co. v. ‘ 
Allen, 49 S.BE. 656, 103 Va. 532. 


Can.—British Columbia, etc., 
Co. v. Dunphy, 59 Can.S.C. 263. 


Ont.—Hughes vy. Ottawa, etc., Ry. 
Co., 16 Ont.W.N. 54; Kuusisto vy. City 
of Port Arthur, 10 Ont.W.N. 258. 


[a] Language of instruction too 
strong.—‘‘In order for plaintiff to re- 
cover, he must prove that the colli- 
sion was caused directly and solely 
by the negligemce of defendant’s serv-— 
ants in charge of the car,” but if the 
word “solely’’ had been omitted, and 
“approximately” used instead, it 
would have been proper. Wallack v.~ 
St. Louis Transit Co., 100 S.W. 496,. 
123 Mo.App. 160. 


Collisiens with vehicles on track see 
infra §§ 318-323. 


89. See infra §§ 325, 326. 


90. Meyer v. Public Service Ry.. 
Co., 89 A. 1004, 85 N.J.Law 461; War- 
ren ov. Union’ R. Co., 761 2N YAS. 1009; 
46 App.Div. 517. 


Generally see infra §§ 318-320. 


gi. Ga.—-Rome St. R. Co. v. Mc- 
Ginnis, 21 S.H. 707, 94 Ga. 229. 


Ill.—Eckels v. Hawkinson, 138 Il. 


Ry. 
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if a vehicle comes into danger at a period so shortly 
before the accident that the motorman, exercising 
ordinary care, has not reasonable time in which to 
‘act,?? or commits an error in judgment;°* and it 
has been held that the street railroad is not liable if 
each party used due care;°* or if each failed to use 
Nor is the company liable if the col- 
lision and consequent injury is attributable to the 
injured party’s own contributory negligence,®® or to 
some intervening independent cause;°* however, a 
street railroad may be liable where its negligence 
concurs and contributes directly with the negligent 


due ecare.?® 


App. 627. 


Mich.—Guilloz v. Ft. Wayne, etc., 
R. Co., 65 N-W. 666, 108 Mich. 41. 


N.Y.—Cardonner v. Metropolitan St- 
RA Cos AGENAY.S. 527, 26 App. Div. 8; 
Gumb vy. Twenty-Third St. R. Co., 53 
N.Y.Super. 466 [rev on other grounds 
21 N.E. 993, 114 N.Y. 411]; McFar- 
land v. Third Ave. R. Co., 60 N.Y.S. 
273,.29° Misc. 121. 


Tex.—Suttle v. Texas Electric Ry., 
(Civ.App.) 272 S.W. 256; North Side 
St. R. Co. v. Want, 15 S.W. 40, 4 Tex. 
A.Civ.Cas. § 167. 


[a] Illustration.—Where a motor 
truck was proceeding along the track 
ahead of a car, and it was not ap- 
parent to the motorman that it was in 
danger, although he was too close to 
the car to prevent an accident when 
the motor truck accidentally stopped, 
the collision was an unavoidable ac- 
cident. Mobile, etc., R. Co. v. R. O. 


Harris, ete., Co., 84 So. 867, 17 Ala. | 


App. 354. 


[b] Where boy on rear end of elec- 
tric truck with his feet hanging on 
the end of the bed was injured by 
being caught between such truck and 
a street car, due to the truck suddenly 
stopping when another vehicle was 
driven in front of it, the accident was 
such that the motorman could not be 
required to anticipate it. Szremba v. 
Chicago Rys. Co., 190 Ill.App. 58. 


[c] Necessity of affirmative evi- 
‘Gence as to lack of care.—Where a 
horse, trespassing on a private right 
of way of a street railroad, is killed, 
there can be no recovery for its loss 
where there is no evidence to show 
how the animal got to the place, or 
that it was run into as the result of 
any willfulness or recklessness on the 
part of the operatives of the car. 
Horne v. West Chester St. Ry. Co., 
63 Pa.Super. 362. 


92. Birmingham R., ete., Co. v. 
‘Clarke, 41 So. 829, 148 Ala. 673; Mc- 
‘Gowan v. Wilmington & P. Traction 
Co., 92 A. 1015, 28 Del. 281; Chicago 
City R, Co. v. Strong, 127 Ill.App. 472; 
Good Roads Co. v. Kansas City Rys. 
Co., (Mo.App.) 217 S.W. 858. 


[a] . For example: (1) Where an 
automobile got partly between the 
rails, and, owing to the condition of 
the road, was unable to get out of the 
way of an approaching car, and al- 
though the motorman endeavored to 
stop, he was unable to avoid a colli- 
sion in which the automobile was 
flamaged. Winter v. British Colum- 
bia,vetc.; R.:Co.,,15 B.C, 8.02): “Where 
a horse attached to a wagon fell on 
the track so close in front of the car 
that the motorman, in the exercise 
of proper care and management, was 
unable to prevent a collision. Shear- 
er v. Aurora, etc., R..Co., 200 Ill.App. 
225. To same effect Indianapolis 
Traction, etc., Co. v. Smith, 128 N.E. 
388, 190 Ind, 698. 


[b] There is no liability for sud- 
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den and unexpected action of horse 
(1) in “wheeling around’”’ (Gordon 'v. 
Philadelphia, etc., Co., 107 A. 811, 264 
Pa. 461), (2) plunging in front of a 
ear (Dardis v. New Orleans, etc., Co., 
6 La.App. (Orleans) 123; Wright v. 
Monongahela St. R. Co., 62 A. 918, 213 
Pa. 318; McManigal vy. South Side 
PASS CO. nod Aino Opel Slee. O05) 7 
(3) or springing in front of a moving 
car (Omaha St. R. Co. v. Duvall, 58 
N.W. 531, 40 Neb. 29). 


[c] Where horse suddenly stops 
on track while crossing, and the driv- 
er thereof is not able to get it off, be- 
fore being struck by a street car, 
there can be no recovery if the motor- 
man, exercising ordinary care, could 
not stop before a collision. Lee v. 
Schuylkill Valley Traction Co., 13 
Montg. Co. (Pa.) 91. : 


93. Indianapolis Traction, etc., Co. 
v. Howard, 128 N.E. 35, 190 Ind. 97. 


[a] When danger of collision with 
vehicle is imminent, a street railroad 
company is not liable for an error in 
judgment on the part of the motor- 
man. Indianapolis Traction, etc., Co. 
v. Howard, 128 N.E. 35, 190 Ind. 97. 


[b] Reckless conduct of jitney 
driver.—Where the reckless conduct 
of a jitney driver put a motorman in 
a position where he was suddenly and 
unexpectedly confronted with the im- 
minent probability of killing the oc- 
cupants of the jitney, and in the ag- 
ony of such imminent collision he 
made what at the highest could only 
be termed an error in judgment, the 
law will not hold the company liable. 
Moore v. British Columbia, ete., R. 
Co., 22 B.C. 504. But see infra § 320 
text and note 5. 


94. Boyd v. Boston Elevated Ry. 
Co., 1127 N.E. 607, 608, 224 Mass. 199. 


“Tf each party used ordinary care 
the plaintiff's misfortune is not at- 
tributable to the fault of the defend- 
ant.” Boyd y. Boston Elevated Ry. 
Co., Supra. 


ao Wood v. Wells, (Mo.) 270 S.W. 
OG. 
[a] Where both motorman and 


driver of truck are at fault in calcu- 
lating that there is space enough for 
the car to pass, there can be no re- 
covery for an injury to one of the 
horses on the truck, caused by a col- 
lision of the car with the truck. Gass 
Spooks York 4Citye-R.'Co.7) (83, INGY.S; 


96. Contributory negligence as bar 
to recovery see infra § 360. 


97. De Moss v. Kansas City Rys. 
Co., 246 S.W. 566, 296 Mo. 526. 


[a] Skidding of automobile.—‘“It 
clearly appears . . . that an in- 
dependent, intervening, and efficient 


cause, over which defendant had no 
control and which its motorman had 
no reason to anticipate—the skidding 
of the automobile—was the proximate 
cause of the collision without the in- 


= 
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act. of an independent actor, or third party, which, 
operating together, occasions an injury,°* or if the 
injury was avoidable, notwithstanding contributory 
negligence.®® The company is not liable for the fail- 
ure of the motorman to keep a lookout! where such 
failure does not contribute to the injury,? or for 
failure to give warning where knowledge was had of 
the car’s approach.* 
by a city and used by its superintendent of streets, 

was being taken to the garage after having taken a 

salesman to the home of such superintendent for the ~ 
purpose of transacting official business, it was not 


Where an automobile, owned 


tervention of which the collision 
would not have occurred.” De Moss 
v. Kansas City Rys. Co., 246 S.W. 566, 
567, 296 Mo. 526. 


[b] Where wagon was drawn up 
near curb, and the wagon of a third 
person was similarly drawn up, and 
the driver thereof drove off in front 
of an approaching street car, was 
struck by it, and forced against the 
first-named wagon and damaged it, 
such damage was caused by the act 
of the third person, making him alone 
liable for the damages sustained, as 
there was no evidence that the car 
could have been stopped in vime to 
have avoided the collision. Stern v. 
Brooklyn Heights R. Co., 124 N.Y.S. 
1048, 140 App.Div. 109. But see 
Thatcher v. Central Traction Co., 30 
A. 1048, 166 Pa. 66, 45 Am.S.R. 645 
(holding that, where a wagon, com- 
ing down an avenue, in attempting to 
get off the track out of the way of a 
rapidly approaching car, forces an- 
other wagon on to the track, so that 
it is injured by a collision, the driving 
of the wagon off the track is not the 
proximate cause of the injury). 


[c] Unexpected failure of automo- 
bile engine.—O’Dell v. Toronto R. W. 
Co., 44 Ont.L. 350. - 


Intervening efficient cause as prox- 
imate cause of injury generally see 
Negligence §§ 489-496. 


98. St. Louis Carbonating & Mfg. 
Co. v. United Rys. Co. of St. Louis, 
141 S.W. 904, 162 Mo.App. 18. 


[a] “Though the defendant’s neg- 
ligence is not the sole cause of the in- 
jury, it may be liable therefor if it 
did no more than concur and contrib- 
ute in part directly with an accident 
which contributed in part thereto as 
well.” St. Louis Carbonating & Mfg. 
Co. v. United Rys. Co. of St. Louis, 
141 S.W. 904, 906, 162 Mo.App. 18. 


Concurrent negligence as being 
proximate cause generally see Negli- 
gence §§ 485-488, 


99. See infra §§ 407-418. 


1. Motorman as being under dut: 
to keep lcokout see infra § 316. f 


2. Theobald v. St. Louis Transit 
Co., 90 S.W. 354, 191 Mo. 395. 


[a]. That motorman momentarily 
ceased to keep lookout does not ren- 
der the company liable for injuries 
caused by a collision of the car with 
a wagon, where the collision occurred 
on a dark night, and there was noth- 
ing to show that, if the motorman had 
been constantly looking ahead, he 
would have been able to discover the 
presence of the wagon any sooner than 
he did, or in time to avert the coili- 
sion, and as soon as he did discover 
the same he immediately applied the 
brakes and reversed the power. Theo- 
bald v. St. Louis Transit Co., 90 S.W. 
354, 191 Mo. 395. 


3. See infra §§ 318, 319, 32 } 
324, 326. ; oes 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ . 


§§ 314-316] 


being used in violation of a law prohibiting the use 
of such automobiles without authority for a forbid- 
den purpose, so as to affect the liability of a street 
railroad when it was struck by the negligent opera- 
tion of a street car, notwithstanding an unexecuted 
purpose of taking a third party home on the chauf- 
feur’s route to the garage. The liability of a street 
railroad company in the ease of collision between 
a local train and a vehicle will not be affected by the 
fact that the company operates interurban ears over 
A law relating to the liability of 
steam railroad companies for stock killed or injured 
by its locomotives or cars does not apply to street 


the same track.® 


railroads.® 


[§ 315] bb. Joint and Several Liability. Under 
general rules as to the joint or several liability for 
negligence’ where a taxicab was negligently parked 
on the tracks of a street railroad, but where it could 


4 Fitzgerald v. Boston & N. St. 
R. Co., 101 N.E. 1085, 214 Mass. 435. 


5. Callett v. Central California 
‘Traction Co., 171 P. 984, 986, 86 Cal. 
App. 240. 


“We can see no circumstance in the 
case which differentiates it from the 
ordinary street cars. If there be any 
difference, it would rather be disad- 
vantageous to appellant, since mani- 
festly the operation of the train under 
the circumstances was attended with 
more danger to travelers on the 
street than would be the operation of 
the ordinary street car.” Callett v. 
Central California Traction Co., su- 
pra. 


6. San Antonio St. R. Co. v. Wray, 
(Tex.Civ.App.) 37 S.W. 461. 


7. See Negligence § 476. 


8. Hughes v. Pittsburgh Transp. 
‘Co, 150 A.-153; 300 Pa. 55. 


Generally see Negligence § 476. 


9. Hernandez v. San Juan, etc., Co., 
4 Porto Rico Fed. 138 (holding that, 
‘where a person is injured by joint 
fault of a street railroad and the 
driver of a public automobile in which 
he was riding, he can recover against 
either separately). 


10. See statutory provisions. 
11. See supra § 229. 
12. Ark.—Hot Springs St. R. Co. 


-v. Hildreth, 82 S.W. 245, 72 Ark. 572. 


Del.—Boudwin v. Wilmington City 
R. Co., 60 A. 865, 20 Del. 381. 


Ill._—North Chicago St. R. Co.. v. 
Allen, §2 Ill.App. 128. 


Ky.—Louisville R. Co. v. Hutch- 
craft, 105 S.W. 983, 127 Ky. 531, 32 
Ky.L. 429; Louisville R. Co. v. Bout- 
-ellier, 110 S.W. 357, 33 Ky.L. 484; 
Louisville R. Co. v. Stammers, 47 S.W. 
341, 20 Ky.L. 688. 


Mass.—Chadbourne v. Springfield 
St) R.-Co:,°85 N.B.:737, 199 Mass. 574; 
Petersen v. St. Louis Transit Co., 97 
S.W. 860, 199 Mo. 331. 


Neb.—McKennan v. Omaha, etc., R. 
Co., 149 N.W. 826, 97 Neb. 281 [den 
reh 146 N.W. 1014, 95 Neb. 643]. 


N.Y.—Schilling v. Metropolitan St. 
R. Co., 62 N.Y.S. 403, 47 App.Div. 500; 
-Gumb v. Twenty-third St. Ry. Co., 9 
N.Y.S. 316, 58 N.Y.Super. 559; Sum- 
merman y. Interurban St. R. Co., 87 
N.Y.S. 427. 


Or.—Hendricks v. Portland Electric 
Power Co., 289 P. 369, 292 P. 1094, 134 
Or. 366; 


Philippine.-—Mestres v. Manila R., 
[60 C. J.—27] 
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ble.® 


[§ 316] (b) Care Required—aa. In General. 
the absence of statutory!® or municipal regula- 
tions,1+ the ordinary care which is to be exercised 
by a street railroad company to avoid a collision 
with an animal or vehicle is such care as would be 
exercised by a reasonably prudent man under like 
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have been seen by the motorman of a street car which 
collided therewith in time to have prevented a col- 
lision, even if he had been slightly observant as to 
a passenger injured in such taxicab, the taxicab com- 
pany and the street railroad were concurrently neg-. 
ligent, and jointly and severally,® or separately, lia- 


In 


cireumstances,!? and depends upon the circumstane- 


ete., Co., 32 Philippine 496. 


“It was the duty of the motorman 
to exercise due care to observe vehi- 
cles upon the street, and, after having 
so observed them, to use due care to 
avoid collision.” Hendricks vy. Port- 
land Electric Power Co., 289 P. 369, 
372, 292 P. 1094, 134 Or. 366. 


[a] Motorman must not for mo- 
ment turn away eyes or thoughts from 
duties.—Beaumont v. Beaver Valley 
Traction Co., 148 A. 87, 298 Pa. 223. 


{b] Degree of care required in-~ 


.creases with danger.—Farley v. Wil- 


minston; etc: Rv Coy 52) "Ay 543) 19 
Del. 581. 


[c] “Negligence” as applied to 


street car motorman in the case of a 


collision with a vehicle means the 

neglect to use “ordinary care” in ob- 

serving a vehicle, or in checking the 

ear to avoid hitting it. Petersen v. 

ate route Transit Co., 97 S.W. 860, 199 
oO. ¥ 


[d] On narrow, much-traveled 
bridge due care required the motor- 
man of a car passing another car on 
such bridge to keep his car under 
sufficient control to avoid collision 
with a Vehicle that might be ap- 
proaching behind the passing car, and 
which might turn out on the track 
ins, trong sof. him, Chadbourne v. 
Springfield St. R. Co., 85 N.E. 737, 
199 Mass. 574. 


[e] It was negligence for a street 
car driver, after stopping his car on 
a busy street, to detach his horses 
and swing them from the track inte 
the street, without observing wheth- 
er any teams were approaching from 
the rear, whereby a collision occurred. 
Sutter v. Omnibus Cable Co., 40 P. 
484, 107 Cal. 369. 


13. See cases infra this section. 


Cross references: 

Operating in close proximity to ani- 
mals and vehicles generally see in- 
fra §§ 318-320. 


Animals or vehicles approaching car 
or track see infra § 324. 


Approaching animals or vehicles on 
or near track see infra §§ 321-323. 


Approaching street intersections see 
infra §§ 325-326. 

Collisions with vehicles having par- 
ticular rights see infra §§ 328-330. 

Operating at night or under adverse 
weather conditions see infra § 327. 


14. Ala—Birmingham Ry., Light 
& Power Co. v. Drennen, 67 So. 386, 
190 Ala. 176; Anniston Hlectric, etc., 
Co. v. Rosen, 48 So. 798, 159 Ala, 195, 


es of each case.13 
requires that the motorman of a car should keep a 
lookout ahead for animals or vehicles on or near 
the track,++ and keep the car under such control as 


As a general rule ordinary care 


133 Am.S:R. 32; Birmingham R., etc., 
Co. v. Clarke, 41 So. 829, 148 Ala. 673; 
Anniston Plectric, etc., Co. v. Hewitt, 
i So. 39, 1389 Ala. 442, 101 Am.S.R. 


Cal.—Whitmeyer v. Southern Pac. 
Co., 282 P. 1005, 102 Cal.App. 199. 


Ill.—South Chicago City R. Co. v. 
Kinnare, 96 Ill.App. 210 [aff 75 N.E. 
179, 216 Ill. 451). ; 


Ind.—Terre Haute, I. & E. Traction 
Co. v. Minnick, 147 N.E. 310, 83 Ind. 
App. 366. 


Ky.—Cincinnati, N. & C. Ry. Co. v. 
Rairden, 21 S.W.(2d) 236, 231 Ky. 141; 
Price vy. Kentucky Traction & Termi- 
nal _Co., 269) SiW. o0s;. 2000 mevanooes 
Louisville R. Co. v. Boutellier, 110 S. 
W. 357, 33 Ky.L. 484; South Coving- 
ton,ete!,, Sti Ri Cow va Besse. OSs sics 
W. 848, 33 Ky.L. 52, 16 L.R.A.N.S. 890; 
Louisville R. Co. v. Hutcheraft, 105 
S.W. 983, 127 Ky. 531, 32 Ky.L. 429; 
Paducah Traction Co. v. Sine, 111 S. 
W. 356, 33 Ky.L. 792; South Coving- 
ton, ete., St. R. Co. v. Hichler, 108 -S. 
W. 329, 32 Ky.L. 1309; Palmer :Trans- 
fer Co. v. Paducah R., ete., Co., 89 S. 
W. 515, 28 Ky.L. 473. ; 


Mo.—Clover y. Joplin, ete., R. Co., 
124 S.W. 438, 140 Mo.App. 413. 


N.Y.—McDade y. International Ry. 
Co., 138 N.E. 488, 235 N.Y. 11. 


Ohio.—Cincinnati, ete., Co. v. Har- 
rison, 24 OhioCir.Ct.N.S. 1. 


Tex.—Metropolitan St. R. Co. v. 
Kirkpatrick, (Civ.App.) 94 S.W. 1092; 
City R. Co. v. Thompson, 47 S.W. 1038, 
20 Tex.Civ.App. 16. “ 


Wash.—Baldie v. Tacoma, ete., Co., 
100 P. 162, 52 Wash. 75. 


[a] Duty of motorman is to exer- 
cise due car to observe vehicles (1) 
(Hendricks v. Portland Electric Pow- 
er Co., 289 P. 369, 292 P. 1094, 134 Or. 
366), (2) and he must pay reasonable 
attention to the presence of travelers 
so as to avoid collisions (O’Brien v. 
Lexington. & B;}St. R. Co., 91 No 
204, 205 Mass. 182). 


[b] Motorman was bound to know 
that teams were likely to be on street, 
that the street was down grade, and 
was bound to operate his car in view 
of such conditions. Polica vy. Twin 
State, ete., Co., 92 A! 150, 88 Vt. 205, 
Ann.Cas.1917C 1240. 


[ec] Instruction that it is motor- 
man’s duty to look on each side of car 
was erroneous, as imposing a greater 
duty on a railroad company than the 
law requires. Metropolitan St. R. Co. 
v. Kirkpatrick, (Tex.Civ.App.) 94 S. 
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will probably prevent a collision,t® and by munici- 
pal ordinance he may be required to exercise a high- 
er degree of care than at common law,'® and the 
motorman cannot be relieved of his duty to keep a 
lookout by having it imposed on others.** 
a motorman has the right to assume that drivers of 
vehicles on the street will use ordinary eare,'® until 
he becomes aware, or in the exercise of ordinary 
care should become aware, that a driver is in dan- 
ger,)® and when a collision becomes imminent, he 
must exercise a degree of care commensurate with 
the circumstances of the particular case,?° using such 
means as he has at hand as a motorman fit for his 
job and intent upon avoiding an impending peril 


W. 1092. But see Engvall v. Des 
Moines City Ry. Co., 121 N.W. 12, 13, 
145 Iowa 560 (where the court said: 
“Tt is clearly the duty of the .. . 
motorman of a street car, in the ex- 
ercise of reasonable care under the 
circumstances, to keep a lookout, not 
only ahead of his car, but also to the 
right and left thereof, so that he may 
discover persons upon the track and 
persons approaching it in dangerous 
proximity to the approaching car. 
- . . And where conditions are such 
that the motorman cannot by keeping 
a constant lookout discover the ap- 
proach of persons, he should use his 
sense of hearing to avoid collisions 
with or injury to them’’). 


[d] Operation of car backward 
when motorman was in such position 
on the car as not to be able to see 
objects with which t'he car might col- 
lide, when if he had been on the front 
of the car he would probably have 
seen the dangerous proximity of a 
wagon with which the car collided, 
justified an inference of negligence. 
Obenland vy. Brooklyn Heights R. Co., 
111 N.Y.S. 686, 127 App.Div. 418. 


[e] Where car stops and suddenly 
backs up, there should be some one 
on the rear of the car to look out for 
travelers in the street. Central R. 
Co. v. Knowles, 93 Ill.App. 581 [aff 60 
N.E. 829, 191 Ill. 241]. 


Statutory and municipal regula- 
tions see supra §§ 328, 329. 


15. Conn.—Carroll vy. Connecticut 
Co., 74 A. 897, 82 Conn. 518. 


Ky.—Price v. Kentucky Traction & 
Terminal Co., 269 S.W. 303, 207 Ky. 
332; Louisville R. Co. v. Hutchcraft, 
105 S.W. 983, 127 Ky. 531. 


' La.—Geismar v. Gaisser, 124 So. 
691, 12 La.App. 112. 


Me.—Butler v. Rockland, ete., St. 
R. Co., 58 A. 775, 99 Me, 149, 105. Am. 
S.R. 276. 


Ohio.—Cincinnati, etc., Co. v. Harri- 
son, 24 OhioCir.Ct.N.S. 1. 


Pa.—Kuhns v. Conestoga Traction 
Co., 188 A. 8388, 290 Pa. 303. 


Ont.—Milligan vy. Toronto R. Co., 
12 Ont.W.R. 967. , 


[a] When approaching busy com- 
mercial center, a car should be kept 
under such control as will permit its 
being stopped within a reasonable 
distance. . Geismar v. Gaisser, 124 So. 
691, 12 La.App. 112. 


[b] Where rails wet, greasy, and 
slippery, the motorman was at fault 
in not having his car under control 
with regard to such, so that he could 
stop in time to avoid striking an au- 
tomobile. Morin v. Quebec, etc., Ca., 
32 Que.K.B, 71. 


16. Campbell vy. St. Louis Public 
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However, 


Ponce Co., (Mo.App.) 85 S.W.(2d) 


[a] Vigilant watch ordinance of 
St. Louis (1) contemplates the exer- 
cise of a higher degree of care than 
is demanded by common law. Camp- 
bell v. St. Louis Publie Service Coe., 
(Mo.App.) 35 S.W.(2d) 49. (2) “Un- 
der the vigilant watch ordinance, 
something more than ordinary care is 
required of the motorman, although 
at certain points in a travel-congest- 
ed city the degree of care required 
by the ordinance is practically the 
same as that required at common 
law.” Capone vy. Wells, (Mo.App.) 
261 S.W. 945, 948. See also Mertens 
v. St.Louis Transit Co., 99 S.W. 512, 
122 Mo.App. 304 (holding that an in- 
struction that a motorman should 
have kept a vigilant watch for vehi- 
cles is proper not only under the vigi- 
lant watch ordinance of St. Louis, but 
under the common law). 


Cross references: 


Municipal corporations as having 
power to enact ordinances generally 
See Municipal Corporations § 799. 

Municipalities as ‘having right to pre- 
scribe duties in addition to com- 
poe duties see Negligence § 

. 4 


17. Ohio Valley Mills v. Louisville 
Ry. Co., 182 S.W. 955, 168 Ky. 758. 


18 Tulsa St. Ry. Co. v. Almond, 
222 P. 988, 97 Okl. 104; Yenor vy. Spo- 
kane United Rys., 255 P. 947, 143 
Wash, 541. 


[a] Street railroad is not required 
to presume that one in the use of a 
street will be negligent, much the 
less that he will be an active wrong- 
doer. Sturm vy. Tri-City Ry. Co., 178 
N.W. 525, 190 Iowa 387. 


[b] “Sudden movement from a 
place of safety on the street to one 
of evident and imminent danger near 
or on the track is not to be anticipat- 
ed by those operating a street car be- 
tween intersecting streets.”  Gito- 
mir v. United Rys. & Electric Co. of 
Baltimore City, 146 A. 279, 281, 157 
Md. 464. 


[c] “When an automobile is in 
motion there is a presump- 
tion that its movements are under 
control.” Beaumont vy. Beaver Val- 
Ne etc., Co., 148 A. 87, 88, 298 Pa. 


{d] Motorman is not required to 
foresee that wheel of vehicle would 
slide along rail in turning out. Hebe- 
ler v. Metropolitan St. R. Co., 112 S. 
W. 34, 1382 Mo.App. 551. 


19. Yenor v. Spokane United Rys., 
255 P, 947, 148 Wash. 541. 


20. Alabama Power Co. v. Bass, 
eo So. 625, 218 Ala. 586, 63 A.L.R. 


would use to avoid a collision.?? } 
been held that a street car running into a vehicle 
ordinarily is negligent,?? negligence on the part of 
the company cannot be inferred from the mere fact 
that there was a collision between a car and an ani- 
mal or vehicle.?* 
care is required of the operatives of a street car than 
is required of drivers of other vehicles;** thus a 
street railroad company is not required to exercise 
extraordinary precaution to avoid a collision,’® and 
it is not an insurer of safety.?°® 

When approaching turn in street, the motorman 
is under the duty to keep a lookout and have his 
car under reasonable control.?7 


In general, ‘no higher degree of 


[a] Bule applied.—To charge a 
motorman with negligence in a case 
where it appears that the car upon 
which he was employed collided with 
a wagon, it must be shown that such 
motorman had notice of the danger 
“at least long enough before the in- 
jury inflicted to have enabled him to 
form an intelligent opinion as to how 
the injury might be avoided and ap- 
ply the means.” Sox vy. Chicago City 
Ry. Co., 153 Ill-App. 265, 270. 


[b] Duty of motorman to put car 
under control arises when he realizes, 
or-in the exercise of due care ought 
to realize, that there is danger of a 
collision. Scarpelli v. Portland, etc., 
Coir 278 -P. 99, 130° Ors 26%. 


{c] After discovering vehicle in 
danger (1) a motorman is bound to 
use all reasonable effort consistent 
with the safety of the persons on 
board the car to avoid a collision. 
Lyons v. Metropolitan St. Ry. Co., 161 
S.W. 726, 253 Mo. 143, Ann.Cas.1915B 
508. (2) “Such as sounding the 
alarm, applying the brakes, and using 
such other means at hand to avoid a 
collision.” Alabama Power Co. v. 
Bass, 119 So. 625, 630, 218 Ala. 586, 
63: ALR eae 


21. Mobile Light & R. Co. v. Lo- 
gan, 106 So. 147, 213 Ala. 672. See al- 
so supra note 20 [c] (2): 


22. Riley v. Boston Blevated Ry. 
Co., 168 N.E. 752, 265 Mass. 176. 


23. See infra § 441. 


24. Wilson v. Minneapolis St. R. 
Co., 77 N.W. 238, 74 Minn. 436. 


25. Heckmuller v. New York City 
R,. Co., 104 N.Y.S. 679, 54 Misc. 541. 


{a] Thus (1) a street railroad is 
not charged with the obligation of 
having its cars under as immediate 
control in the middle of a block as at 
a street crossing. Gitomir vy. United 
Rys. & Electric Co. of Baltimore City, 
146 A. 279, 157 Md. 464. (2) To hold 
a motorman bound to control his car 
on an icy street so as to avoid injury 
to any vehicle which may suddenly 
skid in his path “would practically 
prevent the operation of 
street cars in busy districts whenever 
streets were slippery from snow, ice, 
rain, or other cause, or render street 
railway companies insurers against 
accidents happening under such eir- 
cumstances.” Beaumont vy. Beaver 
Sahat ete! 3 Cos FTAs erAG 87) 290s Pas 


[b] “A high degree of care” to 
avoid a collision was an erroneous in- 
struction. Clark v. Public Service R. 
Co., 85 A. 189, 88 N.J.Law 319. 


26. Reardon y. Third Ave. R. Co., 
48 N.Y.S. 1005, 24 App.Div. 163. See 
also supra note 25 [a] (2). 


27. Smith v. Ohio, etc., Ry. Co. 
S.W.(2d) 604, 223 Ky. 311. 7?” : 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 316-317] 


Coasting in street. A street car motorman is un- 
der no duty to anticipate that a person would violate 
an ordinance against coasting in the street merely 
because the right exists to use the street in a law- 


ful manner.?8 


Failure to comply with penal ordinance relating 
to the operation of street cars in a city, and provid- 
ing for the punishment of a violation thereof, is 


negligence.” 


} Violation of ordinance requiring that, when a car 
is in charge of one man, he shall be stationed on the 
front end, can be relied on as an act of negligence.®° 


[§ 317] bb. Speed.?! 


not operate his ear at such a rate 


28. Sturm vy. Tri-City Ry. Co., 178 
N.W. 525, 190 Iowa 387. 


[a] Under vigilant watch ordi- 
nance of St. Louis, where a motorman 
Saw a boy coasting downhill across 
the track in front of the car, or even 
without such ordinance, he should 
‘have seen another boy coming down 
the street on a sled behind the first. 
Weber v. United Rys. Co., 213 
S.W. 535, 210 Mo.App. 685. 


Collision with sled at street inter- 
section see infra § 325 note 21 [a]. 


29. Denver City Tramway Co. v. 
Carson, 123 P. 680, 21 Colo.App. 604. 


30. Oswald v. Utah Light & Ry. 
Co., 117 PB. 46, 39 Utah 245. 


[a] ‘Rule applied where an automo- 
bile was injured when struck by the 
foremost of several flat cars being 
pushed by an electric engine from be- 
‘hind, with no one on such flat cars 
observing a lookout. Oswald v. Utah 
Light & Ry. Co., 117 P. 46, 39 Utah 
245. 


ete., 


. S1. Generally see supra §§ 288- 
Sule 

32. Phillips. iv. |. Pacific, , ‘etc.,.: Ry. 
Co., 252 P. 628, 80 Cal.App. 641; Lou- 


isville Ry. Co. v. Vessel’s Adm’x, 167 
S.W. 924, 159 Ky. 664; Kuhns v. Cone- 
stoga Traction Co., 138 A. 838, 290 Pa. 
303. 

[a] “It is certainly negligence to 
run a street car through a residence 
section of a city at such a rate of 
speed that it cannot be brought to 
a standstill, under known conditions, 
within a distance short of two hun- 
dred and fifty feet.’”’ Phillips v. Pa- 
cific, etce., Ry. Co., 252 P. 628, 629, 80 
Cal.App. 641. 


[b] Vehicle coming suddenly on 
traek.—(1) “It is not true that the 
motorman was not required to check 
the speed of the car until, in the ex- 
ercise of ordinary care, he could have 
discovered decedent’s peril ... 
the street car company cannot run its 
cars at an unreasonable rate of speed, 
and then claim that they are excused 
from liability on the ground that the 
person injured [driving wagon] came 
so suddenly on the track in front of 
the approaching car that the motor- 
man could not, in the exercise of or- 
dinary care, prevent the injury.” 
Louisville Ry. Co. v. Vessel’s Adm’x, 
167 S.W. 924, 926, 159 Ky. 664. (2) 
“The street car must have been run- 
ning at a reasonable rate of speed to 
relieve the company from liability for 
injury to a person suddenly coming 
on the track in front of the car.’ 
Paducah Traction Co. vy. Walker’s 


A street car must be run 
at such a speed as will probably prevent collisions ;?2 
as a general rule a street car motorman should 
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cannot be stopped within the limit of his vision,?? 
and ordinary ¢are requires a motorman to slow up 
if by doing so he can avoid a eollision.?* - Although 
the street railroad is liable for injuries resulting 


from a negligent rate of speed,*® there can be no 
recovery predicated upon an excessive rate of speed 


unless such speed was the proximate cause of the 
injury,*® and it seems that the street railroad is not 
lable if both the motorman and the driver of a ve- 


hicle with which a street car collided were running 


at a negligent rate of speed.?7 
terurban car at a speed in excess of the limit au- 
thorized by an ordinance is negligence,?® however, 
the speed of a street car may be negligently exces- 


Operation of an in- 


sive although not exceeding the legal limit;** but 


of speed that it 


vane 185 S.W. 119, 121, 169 Ky. 


Cross references: 
Generally see supra §§ 288-291. 
Operating in close proximity to ani- 
mals or vehicles generally see infra 
§§ 318-320. 


Animals or vehicles approaching track 
or car see infra § 324. 

Approaching animals or vehicles on or 
near track see infra §§ 321-323. 


Approaching street intersections see 


infra § 326. 
Collisions with vehicles having par- 
ticular rights see infra §§ 328-330. 
Operating at night or under adverse 
weather conditions see infra § 327. 


33. Fischer v. Michigan Ry. Co., 
169 N.W. 819, 208 Mich. 668. 


[a] Where street railroad passed 
under viaduct, at which point the 
highway narrowed so as to leave no 
room for vehicles to pass through 
without driving on the tracks, the 
motorman should regulate the speed 
of the car so as not to expose other 
persons using the highway to unnec- 
essary danger. Henry v. Epstein, 95 
N.E. 275, 50 Ind.App. 660. 


When operating at night or under 
adverse weather conditions see infra 
§ 327. 


34. Indianapolis, ete., Co. v. How- 
ard, 128 N.H. 35, 190 Ind. 97. 
effect see Indianapolis, ete. Co. v. 
Smith, 128 N.E. 38, 190 Ind. 698. 


35. Breary v. Traction Co., 5 Pa. 
Dist. 95; Halifax Electric Tramway 
Co. v. Inglis, 30 Can.S.C. 256 [aff 32 
N.C. 117]; Berry v. British Columbia, 
eter Cos 18 BCs Th. 


‘Nisan oot eter ruler diy tits! Ju 
risdiction, as well as perhaps all oth- 
ers, that a street car company is neg- 
ligent and, therefore, liable if the 
damages sued for was the proximate 
result of excessively rapid speed with 
which it was operating its cars.” 
Louisville Ry. Co. v. De Marsh, 262 
S.W. 13, 14, 203 Ky. 231. 


36. Louisville Ry. Co. v. De Marsh, 
supra; United Rys. & Hlectric Co. of 
Baltimore v. Durham, 83 A. 154, 117 
Md. 192; Hoffman vy. Syracuse Rapid- 
Transit R. Co., 63 N.Y.S. 442, 50 App. 
Div. 83. 


[a] “Though car was going at ex- 
cessive speed, there can be no recov- 
ery unless it was the direct and prox- 
imate cause of the injury. United 
Rys. & Blectric Co. of Baltimore v. 
Durham, 83:A. 154, 117 Md. 192. 


unless the violation of such an ordinance is the prox- 
imate cause of a collision, a recovery cannot be pred- 
icated thereon,*® and unless a person injured used 


[b] “If the injury would have oc- 
curred regardless of the speed of the 
car, the operating company will not 
be liable, although negligent with re- 
spect to the speed at which it was 
traveling.” Louisville Ry. Co. v. De 
Marsh, 262 S.W. 13, 203 Ky. 231. 


37. Wood y. Wells, (Mo.) 270 S.W. 
332,335. ; 
38. Union Traction Co. of Indiana 


v. Wynkoop, (Ind.App.) 154 N.E. 40. 


[a] It is the duty of a street rail- 
road to run its cars not to exceed rate 
fixed by municipal ordinance.—Peter- 
sen vy. St. Louis Transit Co., 97 S.W. 
860, 199 Mo. 331. 


[b] Interurban railroad track 
crossing street is “upon” such street, 
although the track runs across the 
street and not within nor parallel 
with it, within the meaning of an or- 
dinance that “No motorman , 
of aniinterurban:: Caria ss asa 
run . . . such car upon or along 
AUT Vides track laid and maintain- 
ed on any public street ey eee 
greater speed than fifteen miles per 
hour?” ‘Merrill ‘yv..Chicago, ete., Roak:; 
177 N.W. 613, 171 Wis. 464. 


39. Carey v. Pacific Gas & Electric 
Co., 242 P. 97, 75 Cal.App. 129. 


[a] Speed ordinance is not grant 
of right to run at that speed regard- 
less of circumstances.—Radford v. 
City of Seattle, 221 P. 597, 127 Wash. 
445. 


shall 


[b] “The question whether the 
speed is improper or excessive is to 
be determined not by the limits fix- 
ed by statute or ordinance, but upon 
eonsideration of the reasonableness 
of the rate of speed in the circum- 
stances. To move a trolley car at all 
in some cases might be improper and 
negligent, and consequently the rate 
of speed might then properly be held 
excessive.’ Coughlin v. Rhode Island 
Co., 115 A, 323, 325, 44 R.I. 64. 


40. Winkler v. United Rys. Co., 
(Mo.App.) 229 S.W. 229; Schmidt v. 
St. Louis Transit Co., 120 S.W. 96, 97, 
140 Mo.App. 182; Campbell v. St. Lou- 
is. Transit’.Co.,;. 99 S.W. 58,121. Moz 
App. 406. 


“Tt is very true that the mere fact 
a street car iS run at a greater speed 
than is allowed by the ordinance will 
not authorize a recovery, unless there 
is some evidence connecting a viola- 
tion of the ordinance with the injury 
complained of . . the mere fact 
of excessive speed, without more, is 
not sufficient to support an action. 
A right of action, therefore, accrues 
to a person only when it appears that 
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ordinary care to avoid the injury.*? 
held that one injured in a collision with a street car 
could rely on an ordinance limiting the speed of 
street cars, although he did not know of it.*? 


Violation of company rule. The violation by a 
street car motorman of a company rule to run slow- 
ly at a certain point does not of itself give an in- 
jured person a right of action.** 


Negligence per.se. Speed in excess of that fixed 
by statutory** or municipal provisions*® may be 
negligence per se.*® 


Evidence of negligence. Violation of a statute or 
ordinance as to rate of speed has been held to be ev- 
idence of negligence,*? although such ordinance im- 
poses a penalty for its violation.*® 


Prima facie negligence. According to the view 
obtaining in the particular jurisdiction, violation of 
an ordinance may*® or may not be considered as 
prima facie negligerice.®° 
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It has been _ 


[§ 318] cc. Operating in Close Proxunity, to 
Animals or Vehicles Generally—(aa) Animals or 
Vehicles Crossing Track in Front of Car. The rule 
as to the degree of care required of a motorman 
when approaching a street crossing®! does not apply 
to cars approaching a vehicle between street. cross- 
ings where it appears that the driver will have no 
occasion to drive across the tracks;°? and where 
there is nothing to cause the motorman of a moving 
street car to apprehend that a person driving ahead 
of him will attempt to eross the track, he need only 
exercise reasonable care,®°? to be measured by the 
apparent situation and the dangers naturally to be 
expected under the circumstances;°* and a street 
railroad company is not liable if the motorman did 
everything possible to avoid injury.°> A motorman 
who sees the driver of a vehicle proceeding along 
the track without crossing at the usual place, in the 
absence of anything to warn him,®* may assume, in 
the exercise of reasonable care, that such driver does 
not intend to cross,°* and therefore need not hold 


[§§ 317-318 


such speed operates proximately to 
his injury.” Schmidt v. St. Louis 
Transit Co., supra. 


[a] Operation at speed in excess 
of that fixed by municipal ordinance 
was the proximate cause of a colii- 
sion with a team in view six hundred 
feet away, the driver signaling the 
car to stop. Mortimer v. Daub, 98 N. 
BH. 845, 52 Ind. App. 30. 


41. Campbell v. St. Louis Transit 
Co., 99 S.W. 58, 121 Mo.App. 406. 


42. Speer v. Southwest Missouri R. 
Co., 177 S.-W: 329, 190 Mo.App. 328 
[transf from Sup. Ct. 174 S.W. 381, 
264 Mo. 265]. 


43. Southern Traction Co. v. Wil- 
son, (Civ.App.) 187 S.W. 536 [rev on 
oper grounds 234 S.W. 663, 111 Tex. 
361]. 


44. See statutory provisions, 
45. See supra § 290. 


46. U.S.—Puget Sound Electric 
ey, v. Benson, 253 EF. 710, 165 C.C.A. 
304. 


Ala.—Montgomery Light & Trac- 
tion Co. v. Riverside Co., 62 So. 311, 
8 Ala.App. 509. 


Cal.—oO’Connor vy. United Railroads 
of San Francisco, 141 P. 809, 168 Cal. 
43. 


Mo.—Foy v. United Rys. Co. of St. 
Louis, (App.) 243 S.W. 185; Camp- 
bell vy. St. Louis Transit Co., 99 S:W. 
58,.121 Mo.App. 406. 


Tenn.——Memphis St. R. Co. v. 
Haynes, 81 S.W. 374, 112 Tenn. 712. 


But see Dorrance v. Omaha, etc., 
St. Ry. Co., 180 N.W. 90, 105 Neb. 196, 
198, (where the court said: ‘The 
courts are hopelessly divided upon 
the question whether the violation of 
a statute or ordinance designed for 
the protection of the public consti- 
tutes negligence per se, or is only 
evidence of negligence, or, aS some 
courts hold, prima facie or presump- 
tive evidence of negligence’’). 


Violation of statute or ordinance as 
negligence per se generally see Neg- 
ligence §§ 103-107. 

Approaching street intersection see 
infra § 325. 

47. Norfolk & P. Traction Co. v. 
Por eerie Adm’x, 64 S.E. 1034, 109 Va. 


“We adhere to the rule, long estab- 


lished in this state, that such a vio- 
lation is evidence of negligence, which 
the jury are entitled to consider upon 
the question whether actionable neg- 
ligence existed, but is not negligence 
per se.’ Dorrance v. Omaha & C. B. 
Pee Co., 180 N.-W. 90, 105 Neb. 196, 


[a] Rule is same, whether law vi- 
olated is statute or ordinance.—Dor- 
rance v. Omaha & C. B. St. Ry. Co., 
180 N.W. 90, 105 Neb. 196. 


Violation of statute or ordinance as 
evidence of negligence generally see 
Negligence § 101. 


4s. Norfolk & P. Traction Co. vy. 
preteens Adm’x, 64 S.H. 1034, 109 Va. 
Kors 


49. Fogelsong v. 
Co., 203 Ill.App. 546. 


[a] Violation of ordinance as pri- 
ma facie negligence.— Where a boy 
was injured in a collision while coast- 
ing in the street, under a statute fix- 
ing the liability of railroad compa- 
nies operating trains in cities (Jones 
& A. St. Annot. [1913] par 8836), the 
violation of an ordinance as to speed 
of trains makes a case of prima facie 
negligence. Fogelsong v. Peoria Ry., 
ete., Co., 203 Ill-App. 546. 


50. Pittsburg County Ry. Co. v. 
Hasty, 2338 P. 218, 106 Okl. 65. 


[a] Violation of ordinance not 
prima facie negligence.—Where tes- 
timony tended to prove that the driv- 
er of an automobile and a street car 
motorman each violated an ordinance 
as to rate of speed, it was error to 
charge the jury that if they found 
from the evidence that the street car 
was being operated in violation of 
such ordinance, such violation con- 
stituted prima _ facie negligence. 
Pittsburg County Ry. Co. v. Hasty, 
233 P. 218, 106 Okl. 65. But see su- 
pra note 46. 


Violation of statute or ordinance as 
prima facie negligence generally see 
Negligence § 102. 


51. See infra § 325. 


52. Malia v. Lewiston, A. & W. St. 
Ry. Co., 77 A. 541, 107 Me. 95. 


[a] Degree of care required of 
motorman between street crossings 
is not as great as at street cross- 
ings, while drivers of vehicles should 
exercise greater care in crossing 
tracks than at street crossings. Cinh- 


Peoria Ry., etc., 


cinnati Traction Co. vy. Harrison, 24 
OhioCir.Ct.N.S. 1. 


Approaching animals and vehicles 
on or near track generally see infra 
§§ 321-323. 


53. Hastman vy. Chicago Rys. Co., 
209 Ill.App. 567; Conrad vy. Elizabeth,,. 
ee RK. Coun 58> An e376) CO) Neds leew 
76. 

54. Eastman v. Chicago Rys. Co., 
209 Ill.App. 567. 


[a] Where motorman saw or could 
have seen automobile truck and knew 
or could have known’ it was going 
across his pathway, it became his 
duty to use reasonable care to avoid 
a collision. Granader y. Detroit Unit- 
ed Ry., 171 N.W. 362, 206 Mich. 367. 


[b] On narrow street, it is the 
duty of the motorman to guard 
against collision with a vehicle mov- 
ing in the same direction, and he 
must exercise greatest caution, and 
has no right to take advantage of 
even tardy action of a driver cross- 
ing the track, but he must make every 
effort to enable tthe vehicle to get into 
a position of safety. Weisshaus v. 
New Orleans, ete., Co., 50 So. 540, 124 
La. 549. 


[ec] Where one has approached 
track at such distance from ap- 
proaching car that he has reasonable 
ground to believe that he will be able 
to cross, and is attempting to cross, 
it is the duty of the motorman to 
give him reasonable opportunity to 
cross, and, if necessary, check the 
speed of, or stop, the car. Lawson 
v. Metropolitan St. R. Co., 57 N.Y.S. 
997, 40 App.Div. 310. re 


55. Sauers v. Union Traction Co., 
44 A. 917, 193 Pa. 602; 
ple’s Passenger R. Co., 37 A. 110, 111, 
LetPawsb3e 


“The wagon in which the plaintiff 
was riding was turned to cross the 
track when the car was but a very 
short distance away, and, the moment 
it was discovered, everything possible 
was done to stop the car.” Kane v. 
People’s Passenger R. Co., supra. 


56. Birmingham, R., etc., Co. v. 
Clarke, 41 So. 829, 148 Ala. 673: Sabo 
vy. Aurora, etc., R. Co., 183 Tll.App. 34. 


57. Ala.—Birmingham R., etc., Co. 
v. Clarke, 41 So. 829, 148 Ala. 673. 


Ark.—Little Rock R., 
Green, 93 S.W. 752, 78 Ark. 129. 


For later cases, developments and chang‘es in the law see Annotations, same title and section number. 
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his car in such good control as if he saw such driver 
And when a person in 
charge of a vehicle has safely crossed the motorman 
is justified in assuming that such person will keep 
at a safe distance from the track until the car has 
However, after a motorman discovers,®° 


approaching a crossing.®® 


passed. ®°® 
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or, in the exercise of ordinary care, should discov- 


Cal.—Everett v. Los Angeles Con- 
sol. Electric R. Co., 43 P. 207, 46 P. 
889, 115 Cal. 105, 34 L.R.A. 350 (bicy- 
cle rider). 


Ill.—Mullen v. Johnson, 196 Ill.App. 
303; Sabov. Aurora, ete., R: Co., 183 
Tll.App. 34. 


Iowa.—Sandell v. Des Moines City 
Ry. Co., 168 N.W. 226, 184 Iowa 525. 


La.—Rabito v. New Orleans R., etc., 
Co., 8 La.A. (Orleans) 340. 


Md.—Heying v. United R., etce., Co., 
59 A. 667, 100 Mad. 281. 


Mo.—Markowitz v. Metropolitan St. 
R. Co., 85 S.W.. 351, 186 Mo. 350, 69 
L.R.A. 389. 


N.Y.—Stern v. Brooklyn Heights R. 
Co., 124 N.Y.S. 1048, 140 App.Div. 109; 
Knoll vy. Third Ave. R. Co., 62 N.Y.S. 
16, 46 App.Div. 527 [aff 60 N.E. 1113, 
LES N. ¥.55921- 


Pa.—Renner v. 
273 Pa. 10. 


Wash.—Arpagaus w. Washington 
Water Power Co., 149 P. 346, 86 Wash. 
83; Christensen v. Union Trunk Line, 
32 P. 1018, 6 Wash. 75. 


Wis.—Cawley v. La Crosse City R. 
Co., 82 N.W. 197, 106 Wis. 239. 


“The motorman had the right to 
assume that an automobile running 
parellel with the car would not sud- 
denly seek to cross the track ahead of 
it, and, even if he committed an er- 
ror of judgment, his employer is not 
responsible to one whose negligence 
created the dangerous _ situation.” 
Rabito v. New Orleans R., etc., Co., 
8 La.A. (Orleans) 340, 341. 


{a] Motorman may assume: (1) 
That a driver on the street in the 
block will not drive in front of an 
approaching car. Stern v. Brooklyn 
Heights R. Co., 124 N.Y:S. 1043, 140 
App.Div. 109. (2) That the driver of 
a covered buggy, driving at a trot 
in the middle of a ‘highway, along the 
side of which ran a Street car track, 
would continue onward, and not at- 
tempt to cross in front of the car. 
Hunt v. Union R. Co., (R.I.) 89 A. 714. 
(3) Where the car was going swiftly, 
and was visible for three hundred 
feet, that the driver of a wagon would 
stop in a place of safety, and not 
attempt to cross in front of the car. 
United Rys. & Electric Co. of Balti- 
more v. Durham, 83 A. 154, 117 Md. 


Tone, 116 A? 512; 


192. To same effect Heying v. Unit- 
ed R., etc., Co., 59 A. 667, 100 Md. 
281. (4) That one driving along the 


side of the track in the direction from 
which the car is approaching will not 
attempt to cross in front of the car. 
Little Rock R., etc., Co. v. Green, 93 
S.W. 752, 78 Ark. 129. (5) That the 
driver of a wagon approaching in 
front of the car will use his senses 
in looking for cars. Markowitz v. 
Metropolitan St. R. Co., 85 S.W. 351, 
186 Mo, 350, 69 L.R.A. 389. (6) That 
a traveler will use due care for his 
own safety. Arpagaus v. Washington 
Water Power Co., 149 P. 346, 86 Wash. 
83. 


[b] Motorman is not bound to an- 
ticipate that the driver of a vehicle 
which had just passed his car on the 
signal of a traffic officer will turn, 
without signal or intention of pur- 
pose, to cross the track in front of 


the car.. Sandell v. Des Moines City 
Ry. Co., 168 N.W. 226, 184 Iowa 525. 
To same effect Renner v. Tone, 116 
AL 6L2) 273 Par 10. 


[c] Where person riding bicycle 
within two feet of street car sudden- 
ly turned to cross the track, the mo- 
torman was not guilty of negligence 
in failing to anticipate that he would 
cross the track, and in failing to ring 
the gong, or to stop after he started 
across the track in time to prevent a 
collision. Harbison vy. Camden, etc., 
R. Co., 71 A. 1134, 76 N.J.Law 824 [aff 
65 A. 686, 74 N.J.Law 252]. 


Ate Mullen y. Johnson, 196 Ill.App. 


Duty on seeing driver approaching 
crossing see infra §§ 325, 326. 


59. Nein v. La Crosse City R. Co., 
D2PH Sia, S450. C Aenea: 


[a] MIllustration.—Where a bicycle 
rider, who was deaf, crossed fifty 
feet in front of an approaching car, 
turned, and continued riding within 
four feet of the track in the direc- 
tion in which the car was moving, 
and less than twenty seconds later 
was struck and injured by the car, 
the motorman, not knowing of his 
deafness, and having continually 
sounded the gong, was justified in 
supposing that such rider would keep 
at a safe distance after having cross- 
ed. Nein v. La Crosse City R. Co., 
92 F. 85, 34 C.C.A. 224. , 


60. Mobile Light & R. Co. v. Thom- 
as, 80 So. 693, 16 Ala.App. 629; Gar- 
rett v. People’s R. Co., 64 A. 254, 22 
Del. 29; Steubenville & Wheeling 
Traction Co. v. Brandon, 100 N.E. 325, 
oT OhioSt- 4137s) Austin’ Ry. (Cox vs 
Faust, 133 S.W. 449, 63 Tex.Civ.App. 


. 


61. Louisville R. Co. v. Hoskins, 
88 S.W. 1087, 28 Ky.L. 124; Steuben- 
ville & Wheeling Traction Co. v. 
Brandon, 100 N.E. 325, 87 OhioSt. 187. 


[a] At a point where the track is 
in or upon a public highway, it is 
the duty of the motorman to keep a 
lookout to avoid collisions. Mobile 
Light, etc., Co. v. Baker, 48 So. 119, 
158 Ala, 491. 


62. Mobile Light & R. Co. v. Thom- 
as, 80 So. 693, 16 Ala.App. 629; Aus- 
tin Electric Ry. Co. v. Faust, 133 S. 
W. 449, 63 Tex.Civ.App. 91. 


[a] Vehicle attempting to cross 
one-half to three-quarters of a block 
away.—Where a driver attempts to 
eross with a car approaching ‘one- 
half to three-quarters of a_ block 
away becomes apparent, the duty of 
the operative of the car to exercise 
care and the driver’s right to rely on 
the performance of that duty attach- 
es. Frank J. Lennon Co. v. New York 
City, R: (Cor 108 NuY.S.1995..- Butusee 
Netterfield v. New York City R. Co., 
113 N.Y.S. 434, 129 App.Div. 56 (hold- 
ing that it was erroneous to instruct 
that a street car was required to do 
all it could to avoid a collision with 
a vehicle crossing the track, as im- 
plying that the street railroad would 
be excused only in case the accident 
was unavoidable). 


63. Mobile Light & R. Co. v. Thom- 
as, 80 So. 693, 16 Ala.App. 629; Lit- 
tle Rock R., etc., Co. v. Green, 93 S.W. 
752, 78 Ark, 129. 


| 
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er,°1 a vehicle attempting to cross the track in front 
of the car, he is bound to use every degree of care 
in his power, consistent with the safety of his pas- 
sengers, to avoid injury,®? such as. signaling his 
approach,** slackening his speed,** or stopping the 
ear;°° and if unable to stop the ear, he is still 


[a] On seeing an automobile with 
curtains up slowly moving across the 
tracks, the motorman should have sig- 
nalled his approach. Price v. Ken- 
tucky Traction & Terminal Co., 269 
S.W. 303, 207 Ky. 332. 


64. Ark.—Little Rock R., ete., Co. 
v. Green, 93 S.W. 752, 78 Ark. 129. 


Del.—Garrett v. People’s R. Co., 64 
A. 254, 22 Del. 29; Farley v. Wilming- 


ton; ete,“ R.) Cou, 52 A. 5437729 Dele 
581. 

Mass.—O’Brienx v. Lexington, ete., 
Ry. Co., 91 N.H. 204, 205 Mass. 182; 
Fallon v. Boston Elevated Ry. Co., 


87 N.E. 480, 201 Mass. 179. 


Ohio.—Toledo St. R. Co. v. Westen- 
huber, 22 OhioCir.Ct. 67, 12 OhioCir. 
Dec. 22. 


Tex,—El Paso Electric Ry. Co. v. 
Davidson, .(Civ-App.) 162 S.W. 937. 


Wis.—Lockwood vy. Belle City St. 
R. Co., 65 N.W. 866, 92 Wis. 97. 


B.C.—Moldowan v. British Colum- 
bia Electric Ry. Co., 32 B.C. 428. 


_ [a] Rule applied.—When operat- 
ing a car in a frequented part of a 
city the motorman discovers, or, in 
the exercise of ordinary care, should 
have discovered, a vehicle about to 
cross the tracks, he was under the du- 
ty to use ordinary vigilance to check 
the car. Steubenville & Wheeling 
Traction Co. v. Brandon, 100 N.E. 325, 
87 OhioSt. 187. 


[b] Duty to check speed of car to 
avert a collision with a vehicle on the 
track is not limited to the time when 
the vehicle is on the track or in actu- 
al danger of collision if the car goes 
forward, but it is the motorman’s 
duty to exercise ordinary care by 
checking the car aS soon as he sees, 
or by the exercise of due care may 
see, a person in a vehicle approaching 
the track with the apparent inten- 
tion of crossing. Barrie v. St. Louis 
Transit Co., 96 S.W. 233, 119 Mo.App. 
38; Murray v. St. Louis Transit Co., 
83 S.W. 995, 108 Mo.App. 501; Kolb 
v. St. Louis Transit Co., 76 S.W. 1050, 
102 Mo.App. 1438. 


65. Ala.—Mobile Light & R. Co. v. 
Thomas, 80 So. 693, 17 Ala.App. 629. 


Ark.—Little Rock, R., ete., Co. v. 
Green, 93 S.W. 752, 78 Ark. 129. 


Del.—Garrett v. People’s R. Co., 64 
A. 254, 22 Del. 29. ° 

Ky.—Lexington R. Co. v. Fain, 80 
S.W. 468, 25 Ky.L. 2243. 

Md.—United Rys. & Electric Co. of 


i ae v. Ward, 77 A. 593, 113 Md. 


Mo.—Pope v. Kansas City Cable R. 
Co., 12 S.W. 891, 99 Mo. 400. 


Ohio.—Toledo St. R. Co. v. Westen- 


‘huber, 22 OhioCir.Ct. 67, 12 OhioCir. 


Dee. 22. 


Tex.—Hl Paso Electric Ry. Co. v. 
Davidson, (Civ.App.) 162 S.W. 937; 
Dallas Consol. Electric St. R. Co. v. 
Tllo, 73 S.W, 1076, 32 Tex.Civ.App. 290. 


Wash.—Arpagaus v. Washington 
ar Power Co., 149 P. 346, 86 Wash. 


fa] Where horse balks while cross- 
ing track, and the motorman, al- 
though warned by the driver’s shouts, 


ate 


>” ee 
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‘under the duty of checking its speed;°* and if a 


motorman assumes to run his ear at an excessive 
rate of speed, he cannot be excused from his duty 
to give such warning as is commensurate with the 
increased hazard.°*7 A motorman is not warranted 
in assuming that the driver of a vehicle will refrain 
from crossing the tracks in view of the car.°* The 
distance a car runs after colliding with a vehicle 
crossing the track has a bearing on the question of 
speed and proper control,®® but the question of speed 
is material only when it is the direct and proximate 
cause of the injury.7? A motorman is not required 
to sound the gong continuously in the middle of the 
block,‘! nor until he sees, or should have seen, that 
one on either side of the track indicated a purpose 
to cross, or approached dangerously near,’? but 
failure to sound the gong is not important where 
one injured in a crossing collision had knowledge 
of the car’s approach.7? A motorman is not negli- 
gent when a collision oceurs before he has reason to 


suspect danger;7* and if an automobile attempts to 


cross the tracks when the car is so near that, al- 
though it was under control, he could not stop it 
in time to prevent a collision, the company is not 
negligent.7°> However, it has. been held that ordi- 
nary care is not sufficient,“° and that a motorman 
cannot wait until the danger becomes manifest,‘* 
and when driving at such a speed that he cannot 
stop the car on seeing a vehicle crossing the track, 
he cannot excuse himself by showing that he used 
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§ 318 


the utmost effort to stop after seeing such vehicle.** 
Although a street railroad may run its cars single 
or in trains,*® it must do so with due regard to the 
safety of those who have occasion to cross the track 
in driving out from yards of houses situated along 
the track.*®° 


It was negligence to start car while a person was 
driving across the track a short distance away in 
front of the ecar.*1 


At private crossing. Where there is a driveway 
from a public road across a street railroad to a 
dwelling, and the. view of the public road from such 
driveway is almost shut out by thickly grown trees, 
the motorman is under the duty to use necessary 
caution to prevent a collision,®? by sounding the ~ 
gong,’* and running at a slower rate of speed.** 


Violation of ordinance as negligence. In the case 
of a collision with an automobile crossing the track, 
where there was evidence tending to show that the 
motorman of the street car violated an ordinance 
requiring him to sound the bell, if the ordinance was 
violated, such violation was negligence on the part 
of the street railway.8® Where one driving a team 
of horses turned on the track to cross it, and was 
struck by a ear going at a speed in violation of an 
ordinance, he could recover although he failed to 
look before so crossing, it being im evidence that 
the collision would not have occurred if the ear had 
been running at a speed within such ordinance.®® 


and although the horse is in plain; with such rider as he attempted to [a] Thus, where a motorman saw 


sight, makes no effort to stop, a ver- 
dict against the company for killing 
the horse will be sustained. Ward v. 
Lakeside R. Co., 20 Pa.Co. 494. 


{b] Where excessive rate of speed 
causetl overhead blowout which pre- 
vented the motorman from stopping 
at a customary safety stop, the street 
railroad was not excused from liabil- 
ity for injuries to a van crossing the 
track. Harrington v. Kansas City 
Rys. Co., (Mo.App.) 217 S.W. 879. 


[ec] Bunning at full speed when a 
wagon was crossing the track one 
hundred feet away, with no attempt 
on the part of the motorman to stop 
the car until it was within a few feet 
of the wagon, was such negligence 
and carelessness as rendered the rail- 
road company liable for damages re- 
sulting. Sparks v. New Orleans Ry., 
etc., Co., 5 La.App. (Orleans) 117. 


66. Wagner v. Metropolitan St. R. 
Co., 80 N.Y.S. 191, 79 App.Div. 591 [aff 
68 N.E. 1125, 176 N.Y...610]. 


[a] Reason for rule.—So as to les- 
sen the force of the collision. Wag- 
“ser v.° Metropolitan’ St. R. Co., 80 
N.Y.s. 191, 79° App.Div. 591) [aff 68 
N.EL, 1125, 176 N.Y. 610]. 


67. Peterson v. Seattle Electric 
Co., 128 P. 650, 71 Wash. 349. 


Duty to warn see infra §§ 318-320, 
323, 324, 326,327. 


68. Virginia Ry. & Power Co. v. 
Meyer, 84 S.E. 742, 117 Va. 409. 


[a] Where a deaf person was rid- 
ing a bicycle in close proximity to 
track in front of an approaching car, 
and was signaled by his companions 
and warned of the danger of the car, 
but did not understand such signals, 
and testimony showed motorman no- 
ticed that the signals were not ob- 
served, the motorman was not ex- 
cused from negligence in colliding 


cross the track, and the company was 
liable. Bedell v. Detroit, ete., R. Co., 
92 N.W. 349, 131 Mich. 668. 


69. Kuhns vy. Constoga Traction 
Co., 1388 A. 838, 290 Pa, 303. 


70. See supra § 317. 


71. Champaign vy. Detroit United 
Ry., 148 N.W. 201, 181 Mich. 672. But 
see infra § 327. 


72. Champaign v. Detroit United 
Ry., supra. 


Motorman as being under duty to 
give warning: 
Animals or vehicles approaching 
track or car see infra § 324. 
Approaching animals or vehicles on 
or near track see infra § 323. 
Approaching street intersections see 
infra § 326. 
Operating at night or under adverse 
weather conditions see infra § 327. 


73. Hunt v. Union R. Co., (R.1.) 
89 A. 714. 


74% Kneeshaw v. Detroit United 
Ry., 135 N.W. 9038, 169 Mich. 697. 


[a] Ilustration.—Where an auto- 
mobile crossed in front of a car, and 
suddenly circled from a place of 
safety and collided with the car be- 
fore the motorman had reason to sus- 
pect danger, he was not negligent for 
failure to avert the collision. Knee- 
shaw v. Detroit United Ry., 135 N.w. 
903, 169 Mich. 697. 


75. West Helena Consol. Co. v. Me- 
Cray, 256 F. 753, 168 C.C.A. 99 [cert 
SET ED S.Ct. 494, 250 U.S. 644, 63 L.Ba. 


76. Austin, etc., Ry. Co. v. Faust, 
1383 S.W. 449, 63 Tex.Civ.App. 91. 


77. Galveston Electric Co. vy. An- 
tonini, (Tex.Civ.App.) 152 S.W. 841. 


a boy attempting to drive across the 
track in front of the car, or if the 
manner of the boy’s driving was such 
as reasonably to indicate such inten- 
tion, it was the motorman’s duty to 
use proper care to prevent the colli- 
sion; he could not take chances on 
the boy’s getting across before the 
car reached him, nor wait until the 
danger was manifest. Galveston 
Electric Co. v.. Antonini, (Tex.Civ. 
App.) 152 S.W. 841. 


78. Williams v. Kansas City Ele- 
vated Ry. Co., 131 S.W. 115, 149 Mo. 
App. 489. 


79. Butler v. Rockland, etc., St. R. 
Co., 58 A. 775, 99 Me. 149, 105 Am. 
S.R. 267. 


80. Butler v. Rockland, etec., St. R. 
Co., supra. 


81. Reigelman v. Third Ave. R. 
Co., 29 N.Y.S.' 299, 9 Mise. 51. 


82. Gowland v. Hamilton, etc., R. 
Co., 33 Ont.L. 372, 8 Ont.W.N. 152, 
7 Ont.W.N. 591. : 


83. Gowland v. Hamilton, etc., R. 
Co., supra, 


84 Gowland v. Hamilton, ete., R. 
Coe., supra. 


85. Virginia Ry. & Power Co. v, 
Wellons, 112 S.E. 8438, 133 Va. 350. 


fa] Application of ordinance.—An 
ordinance requiring a motorman to 
sound a bell refers not only to vehi-. 
cles moving along the track ahead, 
but to teams and vehicles wherever 
they are, “as this automobile was on 
the track at a place other than a 
regular street crossing.” Virginia 
Ry. & Power Co. v. Wellons, 112 S.B. 
843, 13838 Va. 350. 


86. Hays v. Tacoma R., ete., Co. 
106 F. 48. See also supra § 317 text 
and note 36. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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» [§ 319] (bb) Passing Animals or Vehicles. The 
same eare used toward vehicles on the street ahead 
of the car®? must be exercised by the motorman as 
respects a vehicle passing the car,8® or a vehicle 
which the ear is passing,®® and a motorman is neg- 
ligent in attempting to pass a buggy on a curve 
when it is within range of the bumpers on the car, 
and the motorman has an opportunity to see such 
fact.°° However, the motorman may assume that 
the driver of a vehicle will leave the track to per- 
mit the free passage of the car,®! especially when 
warning has been given,®? and, although running at 
an excessive rate of speed, that a vehicle at the side 
of the track and out of the range of danger will 
not be moved in the direction of the passing car; 
but the question of whether notice was given of 
the approach of a car is immaterial when the driver 
of a vehicle knows that it is approaching.®* Al- 
though a motorman’s error in judgment may be neg- 
ligence,®® he is not required to anticipate the un- 
expected swerving of a vehicle after it has turned 
out sufficiently to enable the car to pass,®® or that 
a vehicle will be driven into the car after the front 


‘part has safely passed.” 


[§ 320] (cc) Meeting Animals or Vehicles.°’ 
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When meeting a vehicle, the motorman of a street 
car must exercise the reasonable care of an ordi~ 
narily prudent person according to the cireumstane- 
es,?® and it has been held that a motorman owes 
a greater duty of care to avoid injury to the oceu- 
pant of a vehicle approaching from the opposite 
direction on the same track than in a case where 
the approaching vehicle is entirely on the road be- 
side the track.1 However, upon meeting an auto- 
mobile, the motorman may assume that the driver 
thereof is in possession of his faculties;? will see 
the car in time to take the necessary precautions 
for his safety; and turn out.4 if a motorman, 
using ordinary prudence, errs in a matter of judg- 
ment as to stopping the car in time, or as to the 
method of stopping it, it is not negligence for which 
one injured in a collision can recover.® 


Street railroad is bound to take notice of law 
requiring vehicles using parts of a highway covered 
by its tracks, on meeting its cars coming from an 
opposite direction, to keep to the right, and to con- 
trol its overtaking cars coming from an opposite 
direction, in anticipation that. such other vehicles 
might so turn upon the tracks in obedience to the 
law.® 


ae ee ee 


87. Cross references: 
Generally see supra § 316. 


Approaching vehicles on or near track 
see infra §§ 321-323. 


At or approaching intersections see 
infra §§ 325, 326. 

Vehicles approaching track or car see 
infra § 324. 


88. Riley v. Boston, etc., Ry. Co., 
163 N.E. 752, 265 Mass. 176. 


[a] Injury to passing motor cycle. 
—Negligent striking of a truck by a 
trolley was the proximate cause of 
injury received when a door fell off 
the trolley on a passing motor cycle. 
Gonzalez v. Philadelphia, etc., Co., 97 
Pa.Super. 351. 


89. See cases infra this note. 


[a] Negligent speed and failure to 
keep proper iookout held cause of in- 
jury.—Boyles v. Monongahela St. R. 
Co., 20 Pa.Super. 443. 


To same effect South Covington, 
etc., St. R. Co. v. Hichler, 108 S.W. 
329, 32 Ky.L. 1309. 


[b] Passing team.—A street rail- 
road was liable for injuries caused 
by its motorman’s negligence in at- 
tempting to pass a wagon so near the 
track that a slight turn of the horses 
would throw the wagon against the 
ear. Fickett v. Lewiston, etc., St. Ry., 
85 A. 1067, 110 Me. 267. 


[c] If bicycle rider loses his bal- 
ance, and veers toward a passing car, 
the front of which had already passed, 
so that the rear step struck him, the 
street railroad will not be liable when 
the motorman had given warning, and 
was running the car so that it could 
have passed such rider safely. Ham- 
lin v. Pacific, ete., R. Co., 89 P. 1109, 
150 Cal. 776. 

Vehicles parked beside track see in- 
fra § 322. 


90. Averitt v. Metropolitan St. Ry. 
Co., 131 S.W. 752, 151 Mo.App. 265. 


91. Gessner v. Metropolitan St. Ry. 
Co., 119 S.W. 528, 187 Mo.App. 47. 


Robinson vy. Crosstown St. R. 
103 N.Y.S. 58, 59, 118 App.Div. 


Co., 
548. : 
“The motorman had a right to as- 


sume that the plaintiff left the track 
in response to the warning which had 
been given and for the purpose of al- 
lowing the car to pass.’”’ Robinson v. 
Crosstown St. R. Co., supra. 


93. Farrer v. Metropolitan St. Ry. 
Co., 155 S.W. 4389, 249 Mo. 210. 


$4. Robinson v. Crosstown St. R. 
Co., 103 N.Y.S. 58, 118 App.Div. 543. 


95. Johnson v. Springfield Trac- 
ow Co., 163 S.W. 896, 178 Mo.App. 

oO. 

[a] Where motorman had clear 
view in time to have prevented an ac- 
cident, but failed to do so, his error 
in judgment in believing he could 
safely pass a wagon was negligence. 
Johnson v. Springfield Traction Co., 
163 S.W. 896, 178 Mo.App. 445. 


Error in judgment as ground for 
liability see supra § 314. 


96. Bishop v. Chicago Rys. 
215 Ill.App. 153. 


[a] Failure of motorman to antici- 
pate unexpected swerving of truck to- 
ward the track after it had turned out 
sufficiently to enable the car to pass 
is not negligence. Bishop v. Chicago 
Rys. Co., 215 Ill.App. 153. 


97. Schneiders v. Central Cross- 
town R. Co., 87 N.Y.S. 453. 


[a] Illustration.—The motorman 
of a slowly moving street car was not 
required to anticipate that a push- 
cart would be run into the car after 
the head of the car had safely passed 
it. Schneiders v. Central Crosstown 
R. Co., 87 N.Y.S. 453. 


98. Meeting vehicles at intersec- 
tions see infra § 325. 


99. Swain v. Fourteenth St. R. Co., 
28 P. $29, 93 Cal. 179; Adsit v. Cats- 
kill Electric R. Co., 84 N.Y.S. 393, 88 
App.Div: 167. 


[a] Meeting horse.—(1) A motor- 
man is not required to take any pre- 
caution against frightening a horse, 
more than would be required by the 
driver of any other vehicle. Adsit 
v. Catskill Electric R. Co., 84 N.Y.S. 
2935188) AppsbDive, 267. )0¢2).. “In ithe 
management of the car the defendant 
was required to take reasonable pre- 
cautions not only to avoid a colli- 


Co;, 


sion, but also, if possible, to prevent 
its too sudden approach, as this nat- 
urally would tend to further excite a 
horse clearly seen to be _ restive.” 
O’Brien v. Blue Hill St. R. Co., 71 N.E. 
951, 952, 186 Mass. 446. (3) Meeting 
a frightened horse on a narrow road. 
Geipel v. Steinway R. Co., 43 N.Y.S. 
934, 14 App.Div. 551. 


[b] Meeting wagon on bridge.— 
Where the driver of a wagon was on 
a bridge with nothing to prevent the 
motorman of a street car from seeing 
it, but who came upon the bridge 
when it was likely that such action 
would cause a eollision, the driver of 
the wagon could recover damages. 
Joliet R. Co. v. Barty, 96 Til,App. BY 


1. Cleveland Ry. Co. v. Duralia, 
165 N.E. 358, 361, 30 OhioApp. 389. 


“A significant fact in this case is 
that the plaintiff, even though in the 
groove of the tracks while he was 
traveling east, was lawfully on the 
highway, and that his rights thereto 
were equal to those of the defendant. 
. . . We cannot escape the further 
fact. . that the motorman of the 
street car was traveling westward on 
territory south of the center line of 
the street, devoted exclusively, in gen- 
eral, to eastbound traffie.” Cleveland 
Ry. Co. v. Duralia, supra. 


[a] Where wagon is on track he- 
cause of obstruetions on each side, 
and the motorman of a street car in 
front of it, notwithstanding signals of 
the driver of the wagon, starts the 
ear abruptly and with full force, and 
collides with the wagon before it can 
leave the track, the railway company 
is liable for injuries resulting to the 
driver. Conner v. Pittsburgh Ry. Co., 
40 Pa.Super. 63. 


2. Louisville, etc., R. Co. v. Bed- 
ford’s Adm’r, 262 S.W. 941, 203 Ky. 
583. 

&. Louisville, ete., R. Co. v. Bed- 
ford’s Adm’r, supra. 

4. Louisville, ete., R. Co. v. Bed- 


ford’s Adm’r, supra. 


5. Adsit v. Catskill Electric R. 
Co., 84 N.Y.S. 393, 88 App.Div. 167. 
See also supra § 314 text and note 93. 
’ 6 <Adams-v. Camden, etc, R. Co., 
55:A. 254, 69 N.J.Law 424. 


. 
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Sounding gong. On meeting an automobile, the 
‘motorman of a street car is not required to sound 
the gong or give warning where there is room for 
the automobile to pass without injury.* 


[§ 321] dd. Approaching Animals or Vehicles on 
Although a street 
car may be entitled to the right of way on that part 
of a street covered by the tracks,* the motorman 
of a street car is under the duty of keeping a look- 
out for animals and vehicles on the track ahead, 


or near Track—(aa) In General. 


7. Louisville, ete., R. Co. v. Bed- 
ford’s Adm’r, 262 S.W. 941, 203 Ky. 
593% 


Duties as to sounding gong general- 
ly see infra §§ 3238, 324, 326, 327. 


8. See supra §§ 297-300. 


9. See supra § 3816; and cages in- 
fra this section. 


10. Ross v. Brannon, 
198 Ala. 124. 


11. Ala.—Alabama Power Co. v. 
Bass, 119 So. 625, 218 Ala. 586, 63 
A.L.R. 1; Ross v. Brannon, 73 So. 
439, 198 Ala. 124; Anniston Electric 
& Gas Co. v. Rosen, 48 So. 798, 159 
Ala. 196, 1337:Am.S.R. 32; Armour, & 
Co. v. Alabama Power Co., 84 So. 628, 
17 Ala.App. 280 [foll sub nom. Appel 
v. Selma, etce., Ry. Co., 59 So. 168, 177 
Ala. 472]. 


Ark.—Pankey v. Little Rock Ry. & 
Electric Co., 174-S.W. 1170, 117 Ark. 
3 


. 


73 So. 439, 


Cal.—Fujise v. Los Angeles Ry. Co., 
HOWE oii, LZ iCal-Appy 20% 


Conn.—Riley v. Consolidated Ry. 
Coe Re 562, 82 Conn. 105, 21 L.R.A. 


Ky.— Louisville; etc., R. Co. v. Bed- 
ihe Adm’r, 262 S.W. 941, 203 Ky. 


Mo.—Mather v. Metropolitan St. Ry. 
Co., 148 S.W. 383, 166 Mo.App. 142. 


‘-Neb.—McKennan v. Omaha & C, B. 
St. R. Co., 149 N.W. 826, 97 Neb. 281 
Sden reh 146 N.W. 1014, 95 Neb. 643]. 


Pa.—Beaumont v. Beaver Valley, 
etc., Co., 148 A. 87, 296 Pa. 223. 


Porto Rico.—Munoz v. Atlas Trans- 
fer Co., 7 Porto Rico 46. 


Tenn.—Citizens’ St. R. Co. v. Shep- 
herd, 64 S.W. 710, 107 Tenn. 444. 


' Wash.—McKinney v. City of Seat- 
tle, 245 P. 913, 139 Wash. 148. 


[a] “Having the right of way, and 
being confined to a fixed track, [mo- 
torman] may assume that the auto- 
mobile, having time and opportunity 
to do so . - will change its course 
so as to avoid a collision rather than 
the driver of the automobile assume 
that the driver of the street car will 
check or stop his car before reaching 
a point at which the driver of the au- 
tomobile chooses to leave the street 
ear track.” McKinney v. City of 
Seattle, 245 P. 918, 915, 189 Wash. 148. 


[b] Motorman may assume: (1) 
That a vehicle on the tracks, or in 
dangerous proximity thereto, will 


turn aside so as to avoid a collision. 
Alabama Power Co. v. Bass, 119°So. 
625, 218 Ala. 586, 68 ALR. 1. (2) 
That one driving on the track ahead 
will turn aside and out of the way. 
Fujise v. Los Angeles Ry. Co., 107 P. 
817, 12 Cal.App. 207. (3) That an au- 
tomobile will clear the track where 
there is ample opportunity. Beau- 
mont v. Beaver Valley, etc., Co., 148 
A. 87, 296 Pa. 223. (4) When a buggy 
could be seen a long distance ahead, 
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their safety.® 


although its driver was making no 
effort to turn out, that he would not 
fail in the observance of his, duty. 
Mather v. Metropolitan St. Ry. -o., 
148 S.W. 388, 166 Mo.App. 142. (5) 
That apparently adult persons, or 
property such as horses and vehicles 
in the control of persons apparently 
adult, will leave the track in time to 
avert injury. Mobile; ete., R. Co. v. 
Thomas, 80 So. 693, 16 Ala.App. 629. 


[ec] . Until contrary becomes ap- 
parent, “the motorman of an electric 
street car may .. . rightfully pre- 
sume that persons [on a wagon] in 
the street are possessed of their men- 
tal faculties and will exercise them 
to keep away from danger or stir 
themselves to avoid the approaching 
ear.” Appel v. Selma, etc., Ry. Co., 
59 So. 164, 167, 177 Ala. 457. 


12. Bell v. Hast St. Louis & S. Ry. 
Co., 197 Ill.App. 83. 


[a] Where driver of wagon drives 
on track in passing around obstruc- 
tion in street, he naturally would re- 
turn to the same side of the street, 
and the motorman of a car approach- 
ing from behind has no right to as- 
sume that.he will cross directly over 
the track, and remain on the other 
side. White v. Worcester, etc., St. R. 
Co., 44 N.E. 1052, 167 Mass. 43. 


13. Mobile Light & R. Co. vy. 
Mackay, 50 So. 1035, 163 Ala. 111. 


14. Ala.—Ross v. Brannon, 73 So. 


439, 198 Ala, 124. 


Ill.—Chicago Union Traction Co. v. 
Browdy, 69 N.E. 570, 206 Ill. 615 [rev 
108 Ill.App. 177]; Bell v. East St. 
Louis & S. Ry. Co., 197 Ill.App. 83; 
South Chicago City R. Co. v. Kinnare, 
96 Tll-App. 210 [aff 75 NiE. 179, 216 
Ill. 451). 


Ky.—Smith v. Ohio, ete., Ry. Co., 3 
S.W.(2d) 604, 223 Ky. 311; Louisville 
R. Co. v. Boutellier, 110 S.W. 357, 33 
Ky.L. 484. 


Md.—Gitomir vy. United Rys. & Elec- 
tric Co. of Baltimore City, 146 A. 279, 
157 Md. 464. 


Mass.—Ducharme vy. Holyoke St. 
Ry. Co., 89 N.E. 561, 203 Mass. 384. 


Pa.—Doyle yv. Philadelphia Rapid 
Transit Co., 104 A. 575, 261 Pa. 248. 


Ont.—Maloney vy. Hamilton St. R: 
ae 64 Ont.L. 444, [1930] 1 Dom.L.R. 
268. 


' [a] Thus, in the absence of any 
reason to anticipate that the driver 
of an automobile, leaving the curb 
and going in the same direction as an 
approaching car, would drive in front 
of it, the motorman will not be held 
to have been negligent or responsible 
for a collision ensuing if he did every- 
thing possible to prevent it as soon 
as he saw it was imminent. Maloney 
v. Hamilton St. R. Co., 64 Ont.L. 444, 
[1930] 1 Dom.L.R. 268. 


[b] Motorman may assume: (1) 
That a motorist leaving the curb 
would not suddenly drive on the track 
in front of a plainly visible street car. 
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and he is required to exercise ordinary care for 
However, a motorman may assume, 
within the limits of prudence,?° that a vehicle will 
be turned off the track in time to avoid a collision 
when there is time and opportunity for it to do so,** 
and, in the absence of anything to warn him,” that 
an animal!® or vehicle?* will not be suddenly turned 
onto the tracks, but he has no right to proceed with- 
out regard to the presence of an animal*® or vehi- 
cle,® and such presumption cannot be indulged in 


Gitomir v. United Rys. & Blectric Co. 
of Baltimore City, 146 A. 279, 157 Md. 
464. (2) That the driver of a wagon 
in the street ahead alongside the 
track will not drive in front of the 
Car. Doyle v. Philadelphia. Rapid 
Transit Co., 104 A. 575, 261 Pa. 248. 
(3) That an automobile which came 
around a curve in the street would 
turn to the right and permit the 
street car to pass where there was 
ample room between the track and the 
curb. Smith vy. Ohio, ete., Ry. Co., 3 
S.W.(2d) 604, 223 Ky. 311. (4) That 
a bus will not be driven so close to 
the car as to be struck when the car’s 
approach can be observed by use of 
ordinary care. Bibby v. Pacific, etc., 
Ry. Co., 209 P. 387, 58 Cal.App. 658. 


[ec] Motorman need not anticipate, 
when running along country road, 
that a traveler will needlessly drive 
upon the track. Ducharme vy. Holyoke 
St. Ry. Co., 89 N.E. 561, 203 Mass. 384. 


15. Mobile’ Light’ "& SR uCol sve 
Mackay, 50 So. 1035, 163 Ala. 111. 


16. South Chicago City R. Co. ‘v. 
Kinnare, 96 Ill.App. 210 [aff 75 N.E. 
179, 216 Ill. 451]; Acton v. Fargo & 
Te Ry. Go., 129 N.W. +225, 20°N-Ds 


[a] When motorman sces that bus 
will continue on track, he must use 
ordinary care. Bibby v. Pacific, ete., 
Ry. Co., 209 P. 387, 58 Cal.App. 658. 


[b] Motorman must remain in 
control of car, and must remain in 
condition to avert an accident if the 
vehicle does not turn off. Munoz v. 
Atlas Transfer Co., 7 Porto Rico 46. 


{c] Street railroad was liable 
when its motorman ran a car, which 
he had under control, against a wagon 
proceeding in the same direction close 
to the track, although the driver 
thereof failed to look back to see if a 
car was coming. Fickett v. Lewiston, 
ete., St. Ry., 85 A. 1067, 110 Me. 267. 


[ad] “To some extent,” a motor- 
man may assume that a traveler who 
is aware of the approach of a car will 
get off the track before it strikes him. 
Pankey v. Little Rock Ry. & Electric 
Co., 174 S.W. 1170, 117 Ark. 337. 


{e] Anticipating slowing or stop.— 
(1) In Kentucky it has been held that 
the motorman’s duty to keep a lookout 
and to use ordinary care to avoid col- 
liding with a vehicle proceeding along 
the track ahead of the car necessarily 
carries with it the additional duty of 
anticipating that such vehicle might 
leave the track at any public alley or 
cross street. Louisville Ry. Co. v. 
Koob, 227 S.W. 291, 292, 190 Ky. 283. 
(2) When an automobile truck, which 
had been driven on the track in front 
of a street car for some distance, was 
struck by the car when it stopped as 
the driver was turning into an alley, 
an instruction that, if it was proceed- 
ing in a path safe from the approach- 
ing car, the motorman had a right to 
presume that it would continue in 
such path of safety, or if the motor- 
man Saw it cross the track he had a 
right to presume it would not stop on 


For later cases, developments and chang‘es in the law see Annotations, same title and section number. 


° 


A 
a 


§ 321] 


beyond the time the danger of collision becomes 
imminent’ and it would be impossible for him to 
Thus, if he sees, or by the exer- 
cise of ordinary care could see, that the person in 


control his ear.1&§ 


his track, was properly refused. 
Louisville Ry. Co. v. Koob, 227 S.W. 
291, 190 Ky. 283. 


Care as to trespassers see supra §§ 
276-280. 


17. Ala.—Alabama Power Co. v. 
Bass, 119 So. 625, 218 Ala. 586, 638 
A.L.R. 1; Anniston Electric & Gas 
Co. v. Rosen, 48 So. 798, 159 Ala. 195, 
£33-Am.S: Ry 32: 


Cal.—Fujise v. Los Angeles Ry. Co., 
LO% Pa.317; H2°CalkApp. 207. 


Ky.—Louisville R. Co. v. Boutellier, 
110 S.W. 357, 33 Ky.L.. 484. 


Neb.—McKennan v. Omaha & C. B. 
St. R. Co., 149 N.W. 826, 97 Neb. 281 
[den reh 146 N.W. 1014, 95 Neb. 643]. 


N.Y.—Gallagher v. Coney Island, 
QtG., uns Cos, Cf NAY S."870. 


N.D.—Acton vy. Fargo & M. St. Ry. 
Co., 129 N.W. 225, 20 N.D. 434. 


“The law did not give him the right 
to rely implicitly on such presump- 
tion. It imposed on him the active 
duty of giving close attention to the 
vehicle, as long as it remained in the 
pathway of the car, and of keeping 
the car under such control that he 
eould avert a collision by stopping, 
should it turn out that the occupants 
of the vehicle were negligent and 
would not turn out in time.” Mather 
v. Metropolitan St. Ry. Co., 148 S.W. 
383, 385, 166 Mo.App. 142. 


[a] Motorman cannot rely on 
alertness and quickness of dog on the 
track, so as to relieve himself of all 
duty to try to prevent an accident. 
Citizens’ Rapid-Transit Co. v. Dew, 
45 S.W. 790, 100 Tenn. 317, 66 Am.S.R. 
754, 40 L.R.A. 518. 


18. Fujise v. Los Angeles Ry. Co., 
107 P. 317, 12 Cal.App. 207; McKen- 
nan v. Omaha & C. B. St. R. Co., 149 
N.W. 826, 97 Neb. 281 [den reh 146 
N.W. 1014, 95 Neb. 643]. 


19. Ala—Birmingham R., etce., 
Co. v. Clarke, 41 So. 829, 148 Ala. 673; 
Schneider v. Mobile Light, etc., R. Co., 
40 So. 761, 146 Ala. 344; Birmingham 
R., ete., Co. v. Pinkard, 26 So. 880, 124 
Ala. 372. 


Cal.—Fujise v. Los Angeles Ry. Co., 
107 P. 317, 12 Cal.App. 207. 


Conn.—Carroll v. Connecticut Co., 
74 A. 897, 82 Conn. 513 


Tll.— Joliet R. -Co. v. Eich, 96 Ill. 
App. 240; South Chicago City R. Co. 
v. Kinnare, 96 Ill.App. 210 [aff 75 N.E. 
179, 216 Ill. 451]; Rockford City R. 
Co. v. Blake, 74 Ill.App. 175 [aff 50 
N.E. 1070, 173 Ill. 354, 64 Am.S.R. 


1221. 
Ind.—Muncie St. R. Co. v. Maynard, 
oon NER o4o. bo ind- App... 3.2; ln- 


dianapolis St. R. Co. v. Hackney, 77 
N.E. 1048, 39 Ind.App. 372. 


Iowa.—Indianapolis Traction & 
Terminal Co. v. Howard, 128 N.H. 35, 
38, 190 Ind. 97, 698. 


Ky.—Blue Grass Traction Co. v. 
Ingles, 131 S.W. 278, 140 Ky. 488; 
Louisville R. Co. v. Boutellier, 110 S. 
W. 357, 33 Ky.L. 484; South Coving- 
ton, ete., R. Co. v. McHugh, 77_S.W. 
202, 25 Ky.L. 1112; Louisville R. Co. 
v. Stammers, 47 S.W. 341, 20 Ky.L. 
688. 

La.—Weisshaus v. New Orleans R. 
& Light Co., 50 So. 540, 124 La. 549. 


Mass.—Glazebrook v. West End St. 
R. Co., 35 N.E. 553, 160 Mass, 239. 
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Mich.—Clark vy. Jackson Consol. 
esti Co., 183 N.W. 927, 167 Mich. 


Mo.—Schafstette v. St. Louis, etc., 
R.. Co., 74 S.W. 826, 175 Mo. 142; 
Prendenville v. St. Louis Transit Co., 
107 S.W. 453, 128 Mo.App. 596; Mayes 
v. Metropolitan St. R. Co., 97 S.w. 
612, 121 Mo.App. 614; Sonnenfeld 
Millinery Co. v. People’s R. Co., 59 
Mo.App. 668; Smith v. Citizens’ R. 
Co., 52 Mo.App. 36. 


Mont.—Singer v. Missoula St. Ry. 
Co., 181 P. 630, 47 Mont. 218. 


Neb.—McKennan v. Omaha & C. B. 
St. R. Co., 149 N.W. 826, 97 Neb. 281 
[den reh 146 N.W. 1014, 95 Neb. 643]. 


N.J.—Meyer v. Public Service Ry. 
Co., 89 A. 1004, 85 N.J.Law 461 [cit 
Cyc]; Zolpher v. Camden, ete., R. Co., 
55 A. 249, 69 N.J.Law 417. 


N.Y.—Doctoroff v. Metropolitan St. 
R. Co., 105 N.Y.S. 229, 55 Misc. 216. 


N.C.—Wright v. Fries Mfe., etc., 
Co., 61 S.E. 380, 147 N.C. 534; Davis 
v. Durham Traction Co., 53 S.E. 617, 
141 N.C. 134. 


N.D.—Acton v. Fargo & M. St. Ry. 
Co., 129 N.W. 225, 20 N.D. 434. 


Ohio.—Harris vy. Cleveland, etc., Ry. 
Co.,. 19 OhioCir.Ct.N.S. 410. 


_Pa.—Hope v. Southern Pennsylva- 
aie Traction Co., 112 A. 920, 270 Pa. 


R.I.—Champlin vy. Pawcatuck Val- 
ley St. Ry. Co., 82 A. 481, 38 R.I. 572. 


Tenn.—Memphis St. Ry. Co. v. 
Haynes, 81 S.W. 374, 112 Tenn. 712. 


Tex.—Paris Transit Co. v. Fath, 
(Commn.App.) 231 S.W. 180 [rev (Civ. 
App.) 216 S.W. 482]; El Paso Elec- 
tric R. Co. v. Kelly, (Civ.App.) 109 
S.W. 415. 


Va.—Danville R., ete., Co. v. Hod- 
nett, 48 S.E. 606, 101 Va. 361. 


Wash.—Baldie v. Tacoma R., etc., 
Co., 100 P. 162, 52 Wash. 75. 


Wis.—Scheuer v. Manitowoc & 
Northern Traction Co., 159 N.W. 901, 
164 Wis. 333; Cawley v. LaCrosse City 
R. Co., 82 N.W. 197, 106 Wis. 239. 


Ont.—Carswell v. Sandwich, etce., 
Ry., 17 Ont.W.N. 286. 


[a] Standard of care.—‘‘'The mo- 
torman was only required after dis- 
covering . . peril, to exercise that 
degree of care which a person of ordi- 
nary prudence would have used under 
the Same or similar circumstances by 
the use of all means at his command 
consistent with the safety of the car 
and its passengers to avoid the in- 
jury.” ‘Paris=Transit Co. v. Fath, 


(Tex.Commn.App.) 231 S.W. 1080 [rev 


(Civ.App.) 216 S.W. 482]. To same 
effect McKennan v. Omaha & C. B. St. 
R. Co., 149 N.W. 826, 97 Neb. 281 [den 
reh 146 N.W. 1014, 95 Neb. 643]. 


[b] Commensurate care.—A street 
railroad is bound to take reasonable 
care to avoid accidents, and to exer- 
cise a commensurate degree of care 
to discover and prevent collisions 
with vehicles. Degel v. St. Louis 
Transit Co., 74 S.W. 156, 101 Mo.App. 
56. 


[c] Situation as to width of street. 
—(1) On a narrow street it is the 
duty of a motorman to guard against 
collision with vehicles moving in the 
same direction; he must exercise 
greatest caution, and has no right to 
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charge of the animal or vehicle is ignorant or heed- 
less of his danger, or that a collision is otherwise 
likely to occur, it is his duty to use all reasonable 
means within his power to prevent it,!® by giving 


take advantage even of tardy action 
of a driver getting off the track, but 
must make every effort to enable the 
vehicle to get into a position of safe- 
ty. Weisshaus v. New Orleans R. & 
Light Co., 50 So. 540, 124 La. 549. (2) 
Where a wagon is blocked at a narrow 
place in the road, the motorman has 
no right to speculate upon the possi- 
bility of passing without injury to 
the occupant of the wagon. Champ- 
lin v. Pawcatuck Valley St. Ry. Co., 82 
A; 481,-33 Rel. 572. ¢3) It was not 
necessary that the motorman should 
have been able to anticipate the par- 
ticular result that followed when the 
car struck a buggy on a narrow 
street, as the situation as to the width 
of the street was such as to put him 
on notice that a dangerous. collision 
might occur. Marshall Traction Co. 
v. Harrington, (Tex.Civ.App.) 194 S. 
W. 1156. 


{d] On observing that approach- 
ing horse is becoming unmanageable 
and likely to go in front of the car, 
the motorman is chargeable with the 
duty to take immediate precautions 
to avoid a collision. Singer v. Mis- 
pies St. Ry. Co., 131 P. 630, 47 Mont. 


[e] Where vehicle is discovered on 
track ahead, the motorman must ex- 
ercise a higher degree of care than 
would be required of him under other 
circumstances, but ordinary care and 
prudence, under the particular cir- 
cumstances of the caSe, are all that 
is legally necessary to avoid liabil- 
ity. North Chicago St. R. Co. v. Al- 
len, 82 Ill.App. 128. 


[f] Superior right of cars must be 
exercized with proper regard for 
rights of others, and that cars have a 
prescribed route does not alter such 
duty toward the public who have 
right to travel upon tracks until 
overtaken by a car. Acton v. Fargo 
& M. St. Ry. Co.,/129° NAW. 225; 20 
N.D. 434. To same effect Hope v. 
Southern Pennsylvania Traction Co., 
112 A. 920, 270 Pa. 115. 


[g] Highest degree of care.—(1) 
Where the driver of a wagon, because 
of a ditch, was compelled to drive on 
the track, and where the perilous po- 
sition of such driver could have been 
seen by the motorman of a car in time 
to have prevented a collision, the mo- 
torman was properly charged with 
the highest degree of care. In- 
dianapolis Traction & Terminal Co. v. 
Smith, 77 N.H. 1140, 38 Ind.App. 160. 
(2) It was the duty of the motorman 
to use highest degree of care after 
discovering peril of bicycle rider. 
Louisville R. Co. v. Blaydes, 52 S.W. 
960, 21 Ky.L. 668 [mod 51 S.W. 820, 
21 Ky... 480]. 


{h], Where motorman was inside 
car while it was rounding a curve, 
and might have discovered the fright 
of a team in time to have averted a 
collision if he had been at his post, a 
verdict for plaintiff will not be dis- 
turbed. Montgomery v. Johnson, 58 
S.W. 476, 22 Ky.L. 596. 


[i] Where motorman failed to 
maintain reasonable lookout, directly 
resulting in overtaking and colliding 
with a wagon, the street railroad was 
liable. Argeropoulos v. Kansas City 
pba Co., 212 S.W. 369, 201 Mo.App. 
287. 


[ij] Negligent running of street 
car into wagon is negligence as to 
driver of such wagon who was killed 
by having the wagon thrown on him 
while he was walking at the side of 
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proper warning,?° or checking the speed of the 
but the mere presence of a wagon being 
driven along a street. beside a street railroad is not 
such an indication that it is liable to turn onto the . 


ear ;71 


the wagon where he could not be seen. 
Bybee v. Dunham, (Mo.App.) 198 5S. 
W. 190. 


[{k] Motorman’s omission of care 
is treated as proximate cause of in- 
jury when, after seeing a person in a 
carriage in peril, the injury could 
have been averted. Dey v. United 
Rys. Co., etc., 120 S.W. 134, 140 Mo. 
App. 461. 

{1] Precautions required in exer- 
cise of ordinary care by a street rail- 
road, in order to excuse it from lia- 
bility for injuries sustained by the 
driver of a wagon, are greater than 
those required of such driver for his 
own safety. Schenck v. Chicago Rys. 
Co., 211 Ill.App. 466. 


[m] When a person is seen in a 
position of peril from which he can- 
not extricate himself, it is the duty 
of the street railroad to operate its 
ear so as not to increase the danger, 
and it is liable for injury resulting 
from its failure to exercise such care. 
Indianapolis Traction, etc., Co. v. 
Smith, 77 N.E. 1140, 38 Ind.App. 160. 


[n] After seeing peril of bicycle 
rider, if a motorman fails to exercise 
proper degree of care to control or 
stop the car, such negligence would 
constitute wilful and wanton_negli- 
gence.: Rawitzer v. St. Paul City R. 
Co., 108 N.W. 271, 98 Minn. 294. 


[o] Vigilant watch ordinance of 
St. Louis requires the motorman of 
a street car to anticipate that those 
within the danger zone will not sea- 
sonably leave it. Campbell v. St. 
Louis, ete., Co., (Mo.App.) 35 S.W. 
(2d) 49. 

20. See infra § 323. 

21. Ala—Birmingham Ry., Light 
& Power Co. v. McLain, 50 So. 149, 
162 Ala. 656, 


Ark.—Little Rock ‘Traction, etc., 
Co. v. Hicks, 96 S.W. 385, 79 Ark. 248. 


Cal.—Simmons v. Pacific, etc., Ry. 
Co., 212 P. 641, 60 Cal.App. 140. 


Colo.—Denver City Tramway Co. v. 
Wright, 107 P. 1074, 47 Colo. 366. 


Ill.—West Chicago St. R. Co. v. 
Klecka, 94 Ill.App. 346. 


Ind.—Indianapolis Traction & Ter- 
minal Co. v. Smith, 128 N.E. 38, 190 
Ind. 698; Indianapolis Traction & 
Terminal Co. v. Howard, 128 N.E. 35, 
190 Ind, 97. 


Iowa.—Wilflin v. Des Moines City 
Ry. Co., 156 N.W. 842,176 Iowa 642. 

La.—Coggin v. Shreveport Rys. Co., 
84 So. 902, 147 La. 359. 

Mich.—Wingert v. Detroit United 
Rys., 142 N.W. 1068, 177 Mich. 199. 


Mo,—Kinlen vy. Metropolitan St. Ry. 
Co., 115 S.W. 523, 216 Mo. 145. 


N.Y.—Knoll v. Third Ave. R. Co., 
62 N.Y.S. 16, 46 App.Div. 527 [aff 60 
N.H. 1113, 168 N.Y. 592]. 


Pa.—Hanlon v. Philadelphia, ete., 
Traction Co., 28 Pa.Super. 223. 


R.I.—Butler v. Rhode Island Co,, 68 
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Wis.—Scheuer v. Manitowoc & 
Northern Traction Co., 159 N.W. 901, 
164 Wis. 3383. 


[a] Ordinary care requires motor- 
man to slow up to avoid collision.— 
Indianapolis Traction & Terminal Co. 
v. Howard, 128 N.E. 35, 190 Ind. 97. 
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To same effect Indianapolis Traction 
& Terminal Co. v. Smith, 128 N.E. 38, 
190 Ind. 698. 


[b] Question of negligence de- 
pends upon the speed of the car, and 
the distance it had to go at the time 
the motorman sees, or should have 
seen, a vehicle on the track. Zolpher 
v. Camden, etc., R. Co., 55 A. 249, 69 
N.J.Law 417. . 


{c] Where vehicle is being driven 
over track (1) while passing around 
an obstacle (White v. Worcester, etc., 
R. Co., 44 N.E. 1052, 167 Mass. 43), 
(2) or cannot turn out because of ob- 
structions in the street, the car must 
be operated at such a speed as will 
not endanger the vehicle (McCloske 
v. United Rys. Co., ete., 142 S.W. 737. 
162 Mo.App. 583). To same effect 
Carswell v. Sandwich, etc., Ry., 17 
Ont.W.N, 286. 


{d] Buggy on track.—(1) When a 
motorman sees, or by ordinary care 
should have seen, a buggy sliding 
along the rail (Kinlen v. Metropoli- 
tan St. Ry. Co., 115 S.W. 523, 216 Mo. 
145) (2) or attempting to leave the 
track, he is bound to use reasonable 
care to slacken speed to avoid a col-. 
lision (Wingert v. Detroit United 
Rys., 142 N.W. 1063, 177 Mich. 199). 


[e] Where horses were beyond con- 
trol, if it was reasonably apparent, 
or would have been in the exercise of 
ordinary care, that there was a proba- 
bility of the car striking them unless 
it was slowed up, it was the duty of 
the motorman to exercise reasonable 
care to do so. Scheuer v. Manitowoc 
& Northern Traction Co., 159 N.W. 
901, 164 Wis. 333. 


{f] On seeing jitney ahead, a mo- 
torman running at an excessive speed 
should slacken such speed to guard 
against the contingency of the jit- 
ney’s swerving on the track tem- 
porarily to avoid a horse and buggy. 
Coggin v. Shreveport Rys. Co., 84 So. 
902, 147, La. 359. 


[g] Driver’s failure to observe 
duty to turn out on hearing signal of 
motorman does not justify the motor- 
man in approaching the vehicle at 
such_a speed that he is unable to 
avoid colliding with it. Simmons v. 
Pacific, etc., Ry. Co., 212 P. 641, 60 
Cal.App. 140. 


[h] Rule applied.—(1) It is the 
duty of a motorman to slacken speed 
to avoid a collision, where it becomes 
apparent to him that a driver has 
miscalculated the distance, or sup- 
posed the car was traveling at a law- 
ful speed, or is not aware of the ap- 
proach of the car. Birmingham Ry., 
Light & Power Co. v. McLain, 50 So. 
149, 162 Ala. 656. (2) Thirty miles 
an hour was a negligent rate of speed 
on a track where snowdrifts com- 
pelled vehicles to travel. MRichard- 
son v. Haverhill, etc., Ry. Co., 105 N. 
H. 221, 218 Mass. 52. (38) Thirty to 
thirty-five miles per hour in viola- 
tion of an ordinance as to speed, where 
there was nothing to prevent the mo- 
torman from observing that he was 
rapidly overtaking an automobile, 
was negligent. Bruening v. Metro- 
politan St. Ry. Co., 168 S.W. 248, 180 
Mo.App. 434. (4) When approaching 
a populous part of a city at a speed 
at which he could not stop within the 
range of his vision while keeping a 
diligent lookout. Mobile Light & R. 

o. v. R. O. Harris Grocery Co., 84 
So. 867, 17 Ala.App. 354. 
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track as to require the motorman to slacken speed 

in anticipation of such a move;?? and although he — 
may not be under an absolute duty to stop,?* he 
is under the duty of having the car under such con- 


{i] Cows.—(1) Collision with a 
cow running at large outside the 
stock limit, while proceeding in ex- 
cess of the usual rate of speed. Lit- 
tle Rock Traction, ete., Co. v. Hicks, 
96 S.W. 385, 79 Ark. 248. -(2) Where a 
herd of cows was being driven across 
the track for fodder, which was a 
daily custom known to the motorman 
who had a full view of the scene of 
accident for two hundred yards in 
daylight, in open country, and on a 
straight track, and saw plaintiff at- 
tempting to restrain the cows, a ver- 
dict and judgment for plaintiff will 
be sustained when the motorman 
failed to slow the car sufficiently to 
prevent colliding with, and killing a 
cow. Hanlon v. Philadelphia, etc., 
Traction Co., 28 Pa.Super. 223. 


{j] Where dog on street car track 
is seen by the servants in charge in 
time to slacken the speed of the car, 
and so avoid injury to the dog, and 
no efforts are made in that direction 
by such servants, such lack of effort 
will constitute negligence for which 
a recovery may be had. West Chica- 
oe St. R. Co. v. Klecka, 94 I1l.App. 


22. Hilton v. Birmingham Ry., 
Peet & Power Co., 68 So. 343, 192 Ala. 


23. See cases infra this note. 


“All that can be expected is that 
the motorman shall proceed care- 
fully, and it is in each case a ques- 
tion whether that has been done.” 
Robinson v. Toronto R. W. Co., 2 Ont. 
L. 18, 21 Can.L.T.Oce.Notes 370. 


[a] Operatives of street car are 
not required to stop it (1) unless 
necessary to avoid a collision (Mun- 
cie St. R. Co. v. Maynard, 32 N.E. 343, 
5 Ind.App. 372), (2) on seeing a man 
driving along the track ahead of the 
car (Fujise v. Los Angeles Ry. Co., 
107 P. 317, 12 Cal.App. 207. To same 
effect Schneider v. Mobile Light, etc., 
R. Co., 40 So. 761, 146 Ala. 344; Chi- 
cago City R. Co. v. Ahler, 107 Il]l.App. 
397; Prendeville v. St. Louis Transit 
Co., 107 S.W., 453, 128 Mo.App. 596; 
McKennan v. Omaha & C. B. St. R. 
Co., 149 N.W. 826, 97 Neb. 281 [den 
reh 146 N.W. 1014, 95 Neb. 643]), (3) 
regardless of the distance interven- 
ing and the opportunity of the driver 
to get the vehicle off the track before 
the car reaches it (Cincinnati Interur- 
ban Co. v. Haines, 31 Oh.Cir.Ct. 265), 
(4) unless the motorman knows that 
such driver is unaware of the danger 
(Merrill v. Sheffield Co., 53 So. 219, - 
169 Ala. 242), (5) or, if such person, 
when seen, is not in a position of 
peril (Sonnefield Millinery Co. vy. 
People’s R. Co., 59 Mo.App. 668), (6) 
until it appears that a person with 
knowledge of the car’s approach 
would not, or could not, extricate him- 
self from peril (Birmingham Ry., 
Light & Power Co. v. Saxon, 59 So. 
584, 179 Ala. 136), (7) or if the vehi- 
cle is near the track, he is not re- 
quired to stop where there is no in- 
dication that it is about to go on the 
track in front of the car (Chicago 
Union Traction Co. v. Browdy, 69 N.B. 
570, 206 Ill. 615 [rev 108 Ill.App. 177]; 
Chicago City R. Co. v. Ahler, 107 Til. 
App. 397). (8) After discovering peril 
of the driver of a horse and buggy on 
the track, the motorman is not under 
an absolute duty to stop the car by 
the use of all the means at his com- 
mand consistent with the safety of 
the car and passengers (Paris 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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trol that it may be stopped after he becomes able 
to discover a vehicle on the track, and before a col- 
Thus, when confronted by 


lision should oceur.24 


Transit Co. v. Fath, (Tex.Commn. 
App.) 231 S.W. 1080 [rev (Civ.App.) 
216 S.W. 482]); (9) and where a wag- 
on is driven over the track in passing 
around an obstacle, it is the duty of 
the motorman to stop only if moving 
slowly is not sufficient to allow it 
time to get out of the way (White v. 
Worcester, etc., R. Co., 44 N.E. 1052, 
167 Mass. 43); (10) when first observ- 
ing one approaching on horse back, 
or on observing that the horse is be- 
coming unmanageable (Singer v. Mis- 
soula St. Ry. Co., 131 P. 630, 47 Mont. 
218); (11) at the first notice that a 
horse is being frightened either at the 
car or something else (Robihson v. 
Toronto; RW Cos 2 Ont: Re FS; 121 
Can.L.T.Oce.Notes 370); (12) on see- 
ing an animal near the track, unless 
the circumstances indicate that such 
animal is likely to move onto the 
track (Mobile, ete., Co. v. Mackay, 50 
So. 1035, 163 Ala. 111); (13) merely 
because he sees a team near the track 
(Mathews v. Rhode Island Co., (R.I.) 
77 A. 865); (14) when running at a 
legal and reasonable rate of speed, to 
avoid collisions with dogs (Henry v. 
St. Paul City Ry. Co., 124 N.W. 245, 
109 Minn. 503, 134 Am.S.R. 794). 


[b] Motorman is under no obliga- 
tion to stop car unless he sees, or 
should see, danger of collision. Doc- 
toroff v. Metropolitan St. R. Co., 105 
N.Y.S. 229, 55 Misc. °216. 


[ec] Since danger of collision more 
or less always attends movement of 
cars and vehicles in street, the motor- 
man of a car is not bound to stop it 
whenever there is danger of collision 
unless such danger is imminent. 
Merrill v. Sheffield Co., 53 So. 219, 169 
Ala. 242. 


[d] Reasonable care may require 
motorman to stop car until there is 
reasonable opportunity to get an auto- 
mobile off the tracks in safety. Gar- 
field v. Hartford, ete., R. Co., 67 A. 
890, 80 Conn. 260. 


[e] If there is time to do so, in 
the exercise of ordinary’ care after 
the danger is observed, or should have 
been observed in the exercise of ordi- 
nary care, it is the duty of the mo- 
torman to stop the car. Indianapolis 
St. R. Co. v. Hackney, 77 N.E..1048, 
39 Ind.App. 372. 


[f] As matter of law, it cannot be 
said that it is the duty of a motorman 
to stop his car when within thirty- 
five or forty feet of a vehicle on the 
track. Wright v. Fries Mfg., etc., Co., 
61 S.E. 380, 147 N.C. 534. 


{g] Buggy sliding along rail. 
When a motorman sees, or by ordi- 
nary care could see, a buggy sliding 
along the rails in front of his car, 
whether reasonable care to avoid a 
eollision requires a full stop depends 
on the circumstances. Kinlen v. 
Metropolitan St. Ry. Co., 115 S.W. 523, 
216 Mo. 145. 


[h] Where driver of wagon was 
proceeding at “little trot,” the motor- 
man was not;required to stop, but 
merely slow down. Wilflin v. Des 
Moines City Ry. Co., 156 N.W. 842, 
176 Iowa 642. 


[i] Skittish horse-—The mere fact 
that he is notified to do so by the own- 
er of a skittish horse does not require 
the motorman to check the speed of 
his car, and his failure to stop where 
no peril is indicated will not render 
the street railroad liable for resulting 
damages unless his conduct is_at- 
tributable to malicious disregard of 
safety of the injured person. Moly- 
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neux v. Southwest, ete., R. Co., 81 Mo. 
App. 25. 


[ij] Frightened horse.—‘‘The fact 
that the motorman could see the con- 
dition of the horse and the convey- 
ance,and must therefore have known 
the peril of those riding in the vehi- 
cle, is sufficient to place such motor- 
man on his guard, and to require him 
to place the motive power of his car 
under his control to an extent that 
the car could be stopped easily if nec- 
essary.” Citizens’ St. R. Co. v. Lowe, 
39 N.B. 165, 167, 12 Ind.App. 47. 


[k] Injury to dog.—The motor- 
man of a street car is under no duty 
to stop the car to avoid injuring a 
dog, unless there is something about 
the dog’s action and movements, or 
inaction, to indicate that he is unable 
to get off the track or is oblivious of 
the approach of the car; and in the 
latter case the motorman is under the 
duty to use ordinary care to frighten 
the dog off or check or stop the car. 
Klein v, St. Louis Transit Co., 93 S.W. 
281, 117 Mo.App. 691. 


[1] Where hog was killed, an in- 
struction that the jury must find that 
the hog was on the track and was 
seen, or could have been seen by the 
motorman in the use of ordinary care, 
when the car was sufficient distance 
away to have permitted him to stop 
before striking the hog, was errone- 
ous, there being no evidence to show 
that the motorman could have seen 
the hog in time to stop. Little Rock 
Ry. & Electric Co. v. Newman, 92 S. 
W. 864, 77 Ark. 599. 


[m] It was erroneous to instruct 
that if the motorman could by the 
exercise of reasonable care have seen 
the vehicle in time to have stopped 
the car, he should have done so, since 
no Special duty to use due care in 
favor of a particular party arises 
without actual notice of the particu- 
lar party’s peril. Terre Haute, I. & 
BK. Traction Co. v. Overpeck, 131 N.E. 
543, 77 Ind.App. 273. 


Duties as to stopping generally see 
supra § 289. 


24. Ala—Mobile Light & R. Co. v. 
Thomas, 80 So. 698, 16 Ala.App. 629. 


Iowa.—Wilflin v. Des Moines City 
Ry. Co., 156 N.W. 842, 176 lowa 642. 


Ky.—Smith y. Ohio, ete., Ry. Co., 
3 S.W.(2d) 604, 223 Ky. 311. 


Mich.—Luttenton v. Detroit, J. & 
Gy Ry., 176° NSW, 558; 209° Mich. 20; 
Clark v. Jackson Consol. Traction Co., 
133 N.W. 927, 167 Mich. 694. 


Mo.—Clover v. Joplin, etc., Ry. Co., 
124 S.W. 48, 140 Mo. 413; McCloskey 
v. United Rys. Co., ete., 142 S.W. 737, 
162 Mo.App. 583. 


N.J.—-Consolidated Traction Co. v. 
Haight, 37 A. 185, 59 N.J.Law 577. 


N.Y.—Fishback v. Steinway R. Co., 
42 N.Y.S. 883, 11 App.Div. 155; Shel- 
don v. Otsego, etc., R. Co., 152 N.Y.S. 
702, 89 Misc. 482 [aff 155 N.Y.S. 675, 
169 App.Div. 707]. 

N.D.—Acton v. Fargo & M. St. Ry. 
Co., 129 N.W. 225, 20 N.D. 434. 


Pa.—Hamill v. Philadelphia Rapid 
Transit Co., 98 Pa.Super. 242. 


Va.—Danville R., etce., Co. v. Hod- 
nett, 43 S.E. 606, 101 Va. 361. 


[a] Rule applied.—(1) Approach- 
ing a vehicle directly in line with the 
car’s progress where there is a possi- 
ble obstacle in the way. Acton v. 
Fargo & M. St. Ry. Co., 129 N.W. 225, 
20 N.D. 4384. (2) A motorman is 
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an emergency, prompt action is required on the part 
of the motorman to bring the car to a standstill,2° 
particularly where there is a statutory or municipal 


bound to observe the situation of a 
wagon on the track before him on a 
narrow roadway, and to anticipate 
that in passing vehicles coming from 
the opposite direction the wagon must 
necessarily drive close to the track, 
and the motorman must have his car 
under such control as the danger of 
the situation seems reasonably to re- 
quire (Hope v. Southern Pennsylva- 
nia Traction Co., 112 A. 920, 270 Pa. 
115), (3) upon seeing that horses are 
frightened (Sheldon: v. Otsego, ete., 
R. Co., 152 N.Y.S. 702, 89 Misc. 482 
[aff 155 N.Y.S. 675, 169 App.Div. 707]. 
To same effect Danville R., etc., Co. 
v. Hodnett, 43 S.E. 606, 101 Va. 361), 
(4) and he cannot wait until the 
horses are beyond control (Sheldon v. 
Otsego, etc., R. Co., supra); (5) when 
he is apprised by some action of an 
untied horse standing between the 
track and gutter that it is likely to 
change its position of safety and go 
upon the track in a place of danger 
(Hoffman v. Syracuse Rapid-Transit 
Co., 63 N.Y.S. 442, 50 App.Div. 83); 
(6) when operating a car following a 
vehicle on the 'track in a street so ob- 
structed as to render it almost im- 
possible for the vehicle to turn out, 
and where the motorman knows that, 
because of traffic conditions, the vehi- 
cle is liable to come to a sudden stop. 
(McCloskey v. United Rys. Co., ete., 
142 S.W. 737, 162 Mo.App. 583); (7) 
when it becomes apparent that a 
driver on the tracks does not intend 
to get off (Clover v. Joplin, ete., Ry. 
Co., 124 S.W. 48, 140 Mo. 4138); (8) 
when the driver, because of his hack 
being closed, and because of rain, did 
not appear to be aware of the car’s 
approach, or if he was driving in 
disregard thereof (Birmingham Ry., 
Light & Power Co. v. Demmins, 57 
So. 404, 3 Ala.App. 359). ; 


[b] Rule qualified.—(1) It is the 
duty of a carrier to operate its cars 
in public streets under such speed 
that they may, with skilled applica- 
tion, be stopped and injury averted. 
Mobile Light & R. R. Co. v. Thomas, 
80 So. 693, 16 Ala.App. 629. (2) It is 
the duty of a motorman not to run the 
ear at such a rate of speed that he 
will be unable to stop within the dis- 
tance he can see livestock on the 
track. Anniston Electric & Gas Co. 
v. Hewitt, 36 So, 39, 189 Ala, 442, 101 
Am.S.R. 42. 


25. U.S.—Robinson v. Louisville R. 
Co., 50 C.C.A. 357, 112 Fy 484. 


Ala.—Schneider v. Mobile, ete, R. 
Co., 40 So. 761, 146 Ala. 344. ; 


Cal.—O’Conner v. United Railroads, 
etc., 141 P. 809, 168 Cal. 43; Whitmey- 
er v. Southern Pac. Co., 282 P. 1005, 
102 Cal.App. 199. 


Colo.—Denver City Tramway Co. v. 
Wright, 107 P..1074, 47 Colo. 366. 


Ind.—Indianapolis Traction & Ter- 
minal Co. v. Smith, 128 N.E. 38, 190 
Ind. 698; Indianapolis Traction & 
Terminal Co. v. Howard, 128 N.E. 35, 
190 Ind. 97. 


Iowa.—Baker v. Des Moines City 
Ry. Co., 188 N.W. 829, 193 Iowa 1059. 


Ky.—Louisville Ry. Co. v. Flan- 
nery, 121 S.W. 6638, 1384 Ky. 751, 24 
L.R.A.N.S. 560. ) 


Md.—Cooke v. Baltimore Traction 
Co., 31 A. 327, 80 Md. 551. 


Mich.—Walter v. Detroit, J. & C. 
Riy.. Co... 157, NOW.) 414, 194- Mich. 181; 
Wingert v. Detroit United Rys., 142 
N.W.: 1063, 177 Mich, 199; Clark v. 
Jackson Consol. Traction Co., 133 N. 
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regulation requiring a motorman to stop his car on 
the first appearance of danger ;?° 
does not cease when a driver changes his position 
with respect to the approaching car;?7 but if, after 
using due care, the motorman is unable to stop the 
ear by the use of all reasonable means to do so, the 
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gence.7® 
‘and this duty 


street railroad is not guilty of actionable negli- 


Mertz v. De- 


W. 927, 167° Mich. 694; 
83 N.W. 10386, 


troit Electric R. Co., 
125 Mich. 11. 


Mo.—Bybee v. Durham, 198 S.W. 
190; Clover v. Joplin, ete., Co., 124 S. 
W. 43, 140 Mo. 418. 


N.Y.—Moore v. Metropolitan St. R. 
Co., 82 N.Y.S. 778, 84 App.Div. 613; 
Saffer v. Westchester Electric R. Co., 
49 N.Y.S. 998, 22 Misc. 555. 


Okl.—Oklahoma Union Ry. Co. v. 
Burgess, 254 P. 969, 124 Okl. 233. 


Pa.—Waechter v. Second Ave. 
Traction Co., 47 A. 967, 198 Pa.St. 129. 


Wash.—Baldie v. Tacoma, etc., Co., 
100 P. 162, 52 Wash. 75. 


Wis.—Scheuver v. Manitowoc & 
Northern Traction Co., 159 N.W. 901, 
164 Wis. 333. 


[a] Ordinary care requires motor- 
man to stop to avoid collision.— 
Indianapolis Traction & Terminal Co. 
v. Howard, 128 N.E. 35, 190 Ind. 97. 
To same effect Indianapolis Traction 
& Terminal Co. v. Smith, 128 N.E. 38, 
190 Ind. 698. 


[b] Rule applied: (1) Where the 
motorman discovered the dangerous 
position of a vehicle driving diagonal- 
ly across the track so that it was at 
all. times so close to the track that the 
car could not pass without colliding. 
Clark v. Jackson Consol. Traction Co., 
133 N.W. 927, 167 Mich. 694. (2) 
Where it appears that.a vehicle can- 
not be gotten off the track in time 
to avert a collision. Baldie v. Ta- 
coma, etc., Co., 100 P. 162, 52 Wash. 
75. To same effect Mertz v. De- 
troit Electric R. Co., '83 N.W. 1036, 
125 Mich. 11; Oklahoma Union Ry. 
Co. -v. .Burgess;, 254- P...969, 124° OKI: 
oo. (3) When the @driver of a 
wagon is attempting to leave the 
track in front of an approaching car. 
Wingert v. Detroit United Ry., 142 
N.W. 1063, 177 Mich. 199. (4) Where 
the motorman saw, or should have 
seen, a heavily loaded wagon proceed- 
ing so slowly that it could not get 
out of the way before the car would 
reach it. Bybee v. Dunham, (Mo.) 1938 
S.W. 190. (5) Where a horse fright- 
ened by an automobile was driven 
on the track. Walter v. Detroit, J. & 
C. Ry. Co., 157 N.W. 414, 191 Mich. 
181. (6) Where horses were beyond 
control, and it was reasonably ap- 
parent, or would have been in the 
exercise of ordinary care, that there 
was a probability of the car striking 
them unless it was stopped. Scheuer 
v. Manitowoc & Northern Traction 
Co., 159 N.W. 901, 164 Wis. 333. (7) 
When he is conscious of the fact that 
the driver of a vehicle preceding him 
is heedless of his danger. Schneider 
v. Mobile, ete., R. Co., 40 So. 761, 146 
Ala. 344. (8) When it becomes ap- 
parent that a driver of a vehicle. on 
the track does not intend to get off. 
Clover v. Joplin, etc., Co., 124 S.W. 
43, 140 Mo. 413. (9) Where the 
motorman had a straight, clear track, 
and an unobstructed view, was run- 
ning at a prohibited rate of speed, 
and without lessening the speed or 
having his car under control, and 
without warning of its approach ran 
down from behind upon a vehicle, the 
railroad was guilty of negligence. 


O’Conner v. United Railroads, etc., 


141 PB. 809, 168 Cal. 43. 


[ec] Street railroad is liable (1) 
when its motorman runs his car 
against an occupied vehicle moving 
along the track in front of him and 
in plain view, and eontributory neg- 
ligence cannot be relied on as,a de- 
fense (Chattanooga, etc., Co. v. Deak- 
ins, 3 Tenn.Civ.App. 28), (2) in the 
absence of any special circumstances 
(Vincent v. Norton, ete., St. R. Co., 
61 N.E. 822, 180 Mass. 104). 


[d] Where automobile had heen 
standing on track for two minutes 
behind a standing street car, it was 
negligence sufficient to constitute a 
cause of action when another street 
car ran into it. State v. Trimble, 
(Mo.) 260 S.W. 746 [quash cert 259 
S.W. 153]. 


[e] Negligent collision with street 
sprinkler.—Abrahams v. Los Angeles 
Traction Co., 57 P. 216, 124 Cal. 411. 


[f] Where driver of wagon was 
on track because of obstructions.— 
Conner: v.. Pittsburg Ry. Co., 40: Pa. 
Super. 63. 


[g] Although rider is thrown 
from horse not by contact with car, 
but by fright, the street railroad is 
liable if injuries sustained were 
caused by the negligence of the rail- 
road’s servants in running the car 
against the horse. Danville, ete., Co. 
v. Hodnett, 43 S.E. 606, 101 Va. 361. 


[h] Where wheels of wagon ex- 
tend over tracks of a street railroad, 
and the motorman, by the use of 
proper care, could see them in time to 
stop the car, and fails to do so, and 
injuries result, the owner of the vehi- 
cle can recover. Higgins v. Wilming- 
ton City R. Co., 41 A. 86, 15 Del. 352. 


[i] Doctrine of vigilant watch re- 
quires that a motorman on the “first 
appearance of danger’ to a vehicle on 
the track shall stop the car in the 
shortest time and space _ possible, 
which, in a case where he saw or 
might have seen the danger in time 
to have avoided injury, was between 
his first vision and the _ collision. 
Johnson v. Springfield Traction Co., 
161 S.W. 1193, 176 Mo.App. 174. 


ripen or stalled vehicles see infra 

26. Latson v. St. Louis Transit 
Co., 91 S.W. 109, 192 Mo. 449; Memphis 
St. R. Co, v. Haynes, 81 S.W. 374, 112 
Tenn. 712. 


[a] Vigilant watch ordinance of 
St. Louis (1) requires a higher de- 
gree of care of a motorman than the 
common law; a “vigilant watch” 
meaning a watchful, attentive watch, 
and an instruction which is substan- 
tially in the language of the ordinance 
and places on a motorman the duty to 
stop his car “within the shortest time 
and space possible under the circum- 
stances, with due regard for the 
safety of the car and the passengers 
thereon,” is sufficient. State  v. 
Reynolds, 244 S.W. 929, 295 Mo. 875 
[quashing record Vogt v. United Rys. 
Co., ete., (Mo.App.) 226 S.W. 75]. To 
same effect. Grossman v. Wells, 282 
S.W. 710, 314 Mo. 158; Dickens v. 
Wells, (Mo.App.) 245 S.W. 563. (2) 


2.7 ea as a 
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Although a vehicle should not unreason- 
ably obstruct the passage of a street ear,?* the street 
car employees are not justified in attempting to 
shove a vehicle aside by running against it.°° 
rule that a motorman may assume that a person on 
the track will leave’ the track until it becomes evi- 


The 


Such duty is continuous, and the ordi- 
nance applies to all portions of the 
track. Schroeder v. Wells, 276 S.W. 
60, 310 Mo. 642. (3) .Under such or- 
dinance the street railroad is liable 
for injuries sustained in a collision if 
the motorman was negligent as to 
keeping a vigilant watch or in failing 
to stop, and such negligence was the 
proximate cause of the _ collision. 
Abramowitz v. United Rys. Co., etc., 
(Mo.) 214 S.W. 119. (4) Under such 
ordinance the motorman was negli- 
gent when a collision resulted with 
a vehicle driven onto the track forty 
feet ahead of a car proceeding at the 
rate of six or seven miles per hour. 
Latson vy. St. Louis Transit Co., 91 
S.W. 109, 192 Mo. 449. 


Statutory and municipal regula- 
tions see supra § 290. 


27. Clark v. Jackson Consol. Trac- 
tion Co., 133 N.W. 927, 167 Mich. 694. 


[a] As driving more directly in 
front of approaching car.—Clark v. 
Jackson Consol. Traction Co., 133 N. 
W. 927, 167 Mich. 694. 


28. McCartney v. People’s Ry. Co., 
78 A. 771, 25 Dell 191; Kessler’ v: 
Citizens’ St. R. Co., 50 N.E. .891, 20 
Ind.App. 427. 


[a] Failure to stop car is not neg- 
ligence if the motorman in the exer- 
cise of ordinary care and with the 
means at his command cannot do so. 
Blue Grass Traction Co. v. Ingles, 131 
S.W. 278, 140 Ky. 488. 


[b] Collision with sleigh. When 
the car was approaching and the 
motorman saw that the horses were 
frightened and turned off the current 
and applied the brakes eighty feet 
away, and the horses backed so as to 
throw the sleigh on the track where 
it was struck by the car, which could 
not be stopped in time to avoid it, 
such facts did not justify an infer- 
ence that the motorman was negli-- 
gent. Eastwood v. LaCrosse City R. 
Co., 68 N.W. 651, 94 Wis. 163. 


Street railroad as not being liable 
when motorman has not time in 
which to:act see supra § 314. 


29. Averitt v. Metropolitan St. Ry. 
Co., 131 S.W. 752, 151 Mo.App. 265. 


Generally see supra § 297-300. 


30. Averitt v. Metropolitan St. Ry. 
Co., 181 S.W. 752, 151 Mo.App. 265. 


[a] Attempt to clear track.—(1) 
A motorman who undertakes to clear 
the tracks at an upgrade by pushing 
a heavily loaded wagon with his car 
is so far acting within the scope of 
his employment that his failure to 
exercise reasonable care renders the 
company liable for an injury to the 
wagon and the team resulting there- 
from. Chapman y. Public Service R. 
Col, T2VAC 86) “C2 EN elusive oeueeGoe) 
And a statutory provision directing 
policemen to “regulate the movement 
of teams and vehicles in streets” does 
not authorize a policeman to direct 
a motorman to use his car to push 
a coal truck blocking street car traf- 
fic, and thus render the company lia- 
ble for the motorman’s negligence in 
doing so. Connelly v. Metropolitan 
St..R. Co., 84 N.Y.S, 305. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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dent that he is oblivious to danger*! has no appli- 
cation te loose horses incapable of comprehending 
danger, and of intelligent action;*? but it has been 
held that, when the motorman sees an untied horse 
some distance away, between the track and the gut- 
ter, he is not under the duty to slow down and get 
the car under such control that he can avoid a col- 
lision if the horse suddenly comes on the track, and 
ean assume that the horse is gentle until the con- 
trary appears.°3 


When approaching automobile which had skidded 
on track in an attempt to round a curve in the street, 
the motorman was required to exercise such rea- 
sonable care as a person of ordinary prudence and 
presence of mind would have exercised under like 
circumstances.** 


Violation of ordinance relating to cars stopping 
to take on passengers is not negligence as to a per- 
son riding on a vehicle struck by a ear.*® 


Negligence cannot be inferred from the failure 
of the motorman of a street car to anticipate that 
an automobile would go on the track in front of 
the street car.*® 


Street car conductor owes no duty to keep look- 
out for persons driving along the track in front of 
the car.** 


Standing car. It was negligence for the motor- 
man of a street ear to start the car toward an au- 
tomobile and strike it before it could be turned off 


31. See infra § 338. 


32. Windle v. Southwest Missouri] 
R. Co., 153 S.W. 282, 168 Mo.App. 596. 


33. Hoffman _v. Syracuse Rapid- 
Transit Co., 63 N.Y.S. 442, 50 App.Div. 
83. See also supra note 24. 325 


34 Smith v. Ohio Valley Electric 39. 
Ry. Co., 3 S.W.(2d) 604, 223 Ky. 311. Co:; 


35. Anderson v. Wells, 273 S.W. 
233, 220 Mo.App. 19 [cert quashed 
(App.) 287 S.W. 603]. 
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Aes, or stalled vehicles 


38. Borg v. Des Moines City Ry. 
Co., 181 N.W. 10, 190 Iowa 909. 


At street intersections see infra § 


Peak v. Key System Transit 
88 Cal.App. 
O’Leary v. Brockton St. R. Co., 58 N. 
E. 585, 177 Mass, 187. 


Passing animals or vehicles gen- 


578, 
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the track, where such automobile was turned on the 
track to pass another automobile while the car was 
standing still, and where the automobile would 
have had room to pass if it had remained so.?8 


[§ 322] (bb) Parked or Stalled Vehicles. When 
vehicle is parked beside track, both the motor- 
man and the conductor must use ordinary dili- 
gence under the circumstances;*® it is the duty of 
the motorman to approach carefully,*® and see that 
the front end of the car may pass safely,*! and the 
duty of the conductor to watch for, and avoid, ob- 
structions the car may meet at any time before it 
has entirely passed;** and where the motorman 
knows, or by ordinary care should have known that 
a wagon was so close to the track that the slightest 
movement of the horse attached thereto would bring 
it in contact with the car, it is his duty to stop the 
car until the wagon is moved to a place of safety,+# 
and, if necessary, a motorman is under the duty to 
stop the car until a vehicle is moved;** but it has 
been held that the operatives may assume that a 
parked vehicle has been so placed that it will not 
be moved so as to strike the car after it has partly 
passed,*® and that, where a wagon was standing 
at the side of the track far enough away for the 
ear to pass without striking it, but the horse at- 
tached thereto became frightened too late to stop 
the car, and backed the wagon into it, the street 
railroad was not hable.4® Where the violation of 
an ordinance as to speed contributes directly to the 


injury caused by colliding with a vehicle standing 


see infra| N.S. 560. 


[a] Where motorman saw wagon 
standing beside track and knew that 
the only occupant thereof was a boy 
too young to appreciate the danger, 
and to understand the motorman’s 
request that he move it, the motor- 
man must stop the car until the 
wagon can be moved to a place of 
safety, and the street railroad will 
not be relieved of liability for in- 
juries to the boy because the horse, 
by a slight movement, throws the 


354; 


Duties of street railroads as to 
stopping cars for passengers see Car- 
riers § 1364. 


36. Behmer vy. Worcester Consol. 
St. Ry. Co., 149 N.E. 148, 149, 253 
Mass. 494. 


‘In the absence of affirmative evi- 
‘dence of negligence in the manner 
of driving the electric car, we are of 
the opinion that negligence of the 
motorman cannot be inferred from his 
failure to anticipate that the driver 
of the automobile would go upon the 
tracks in front of the trolley car un- 
der the disclosed circumstances, em- 
phasized as they are by the fact that 
there is no evidence to warrant an 
assumption that the tracks were ever 
used as a part of the traveled way.” 
Behmer v. Worcester Consol. St. Ry. 
Co., supra. 


Negligence not inferable from fact 
that collision occurred see infra § 
441. 


37. Wallack v. St. Louis Transit 
Co., 106 S.W. 496, 123 Mo.App. 160. 


[a] Reason for rule.—‘‘His duties 
call him inside of the car and to 
the rear of the platform, where he 
cannot keep a watch ahead of the 
ear.” Wallack v. St. Louis Transit 
Co., 100 S.W. 496, 498, 123 Mo.App. 
160. 


Conductor’s duties as to vehicles: 
Generally see supra § 272. 


erally see supra § 319. 


40. Volosko v. Interurban St. Ry. 
Co., 82 N.E. 1090, 190 N.Y. 206, 15 
L.R.A.N.S. 1117. 


[a] Where wagon is unloading be- 
side track, it is the duty of the motor- 
man to approach carefully with his 
ear under control so that he can stop 
promptly to prevent an_ accident. 
Volosko v. Interurban St. Ry. Co., 82 
N.E. 1090, 190 N.Y.-206, 15 L.R.A.N.S. 
1117. 


[b] Where motorman came at un- 
usual speed, without giving warning, 
and had an unobstructed view for 
three or four squares, and was given 
notice to stop, but collided with a 
horse and wagon from which a piano 
was being unloaded, a verdict for per- 
sonal injuries was sustained. Mc- 
Farland v. Consolidated Traction Co., 
54 A. 308, 204 Pa. 423. 


41. Peak v. Key System Transit 
Co., 263 P. 578, 88 Cal.App. 354; Mar- 
tin v. Interurban St. R. Co., 84 N.Y.S. 
921. 


42. Peak v. Key System Transit 
Co., 263 P. 578, 88 Cal.App. 354; Mar- 
tin v. Interurban St. R. Co., 84 N.Y.S. 
921. 


Duty of conductor toward vehicles 
driving along track ahead of car see 
supra § 321. 


43. Louisville Ry. Co. v. Flannery, 
121 S.W. 663, 134 Ky. 751, 24 L.R.A. 


wagon in such a position that the 
rear of the car strikes it. Louisville 
Ry. Co. v. Flannery, 121 S.W. 668, 134 
Ky. 751, 24 L.R.A.N.S. 560. 


44. Louisville Ry. Co, v. Flannery, 
supra. 


[a] Motorman knowing that he 
cannot pass loaded wagon in a narrow 
street without colliding with it is 
guilty of gross negligence if he at- 
tempts to pass it before the driver 
has had reasonable time to unload and 
move it away. Holzman v. Metro- 
politan. St. R. Co.,°64°N2¥.S: 1120; 32 
Misc. 644. 


[b] Where wheels of wagon ex- 
tended over tracks, and the motor- 
man, by the use of proper care, could 
have seen them in time to have 
stopped the car, and failed to do so, 
the owner of the vehicle can recover. 
Higgins v. Wilmington City R. Co., 
41 A. 86, 15 Del. 352. , 


45. Higgins v. Portland R. Co., 75 
A. 289, 106 Me. 39. 


[a] If wagon is standing still on 
the side of a street far enough from 
the track for a car to pass without 
striking it, the motorman has a right 
to assume that the wagon will remain 
still and has a right to go on. Hig- 
gins v. Wilmington City R. Co., 41 A. 
86, 15 Del. 352. 


46. Higgins v. Wilmington City 
R. Co., supra. 


480 [60 C.J.] 
at the side of the track, there can be a recovery,** 
if the injured party was exercising due care.*® 


When automobile is stalled on tracks, the motor- 
man of a street car is put especially on his guard,*® 
and his conduct in respect thereto is to be judged 
by the standard of eare that would reasonably be 
expected from a prudent man acting in a like emer- 
gency.°° Under his duty to keep: a lookout for 
Vehicles on the track,®4 when he discovers, or in 
the exercise of ordinary care should discover, a 
stalled vehicle on or near the track in a place of ap- 
parent peril, it is his duty to exercise ordinary care 


to prevent a collision,®°? and the running of an in- 


terurban car on a public highway at such a speed 
that it could not be stopped within the distance 
at which an automobile stalled on the track could 
be seen is negligence.*? When it becomes apparent 
that a stalled vehicle cannot be moved in time to 
avoid a collision,®+ even if the motorman sees it 
at a place on the tracks where he is under no duty 
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' the car to a stop.°® 


[§§ 322-323 
to anticipate its presence,®® it is his duty to bring 
The fact that a street car which 
collided with a stalled automobile was running with- 
in the maximum speed limit fixed by an ordinance 
or statute does not absolve the. street railroad of 
liability,®>? nor prevent a finding that such speed 
was excessive.°8 Where an automobile is stalled 
on the track, failure to give warning on the part 
of the motorman of a car which the driver of such 


automobile saw approaching six hundred feet away 
is not the-proximate cause of injury to such driver.°® 


[§ 323] (cc) Duty To Give Warning. Prudence 
may or may not require that a signal be given upon 
approaching: from the rear.*° As a general rule, 
however, if the motorman sees, or by the exercise 
of ordinary care could have seen, an animal or ve- 
hicle in a dangerous position on or near the track, 
it is his duty to give a reasonable signal or warning 
of the approach of the car,®t unless the person in 
charge of the vehicle has knowledge of the ear’s ap- 


47. Steinmann v. St. Louis Transit; Co., supra. etc., Co., 65 N.W. 987, 96 Iowa 668. 
Co., 94 S.W. 799, 116 Mo.App. 673. 59. Peterson v. United Rys. Co., Ky.—Price v. Kentucky, etc., Co., 

48. Steinmann v. St. Louis Transit] 9tc., 192 S.W. 938, 270 Mo. 67. 269 S.W. 303, 207 Ky. 352; Louisville 
oun ia} Reason, for sme When one| BSC, it R Gad Pasash Ce 


[a] Thus, where a street car col- 


“sees a rapidly approaching train, no 


lided with a wagon when running at 
an unlawful speed, and threw it 
against another wagon, occasioning 
injury to the latter wagon, the own- 
er thereof could recover for damages 
sustained, when he was exercising 
due care. Steinmann v. St. Louis 
Transit Co., 94 S.W. 799, 116 Mo.App. 
673. 


49. Beaumont v. Beaver Valley 
Traction Co., 148 A. 87, 298 Pa. 223. 


50. Labrecque v. Donham, 127 N. 
E. 537, 236 Mass. 10 


51. See supra § 316. 


52. Whitmeyer v. Southern Pac. 
Co., 282 P. 1005, 102 Cal.App. 199. 


fa] Where motorman saw -auto- 
mobile stalled in dangerous proximity 
to track, and had time to stop the car, 
and did not slow down so as to en- 
able him to stop before hitting the 
automobile, but took the obvious 
chance of hitting it in running by, he 
was negligent as a matter of law. 
Mertz v. Connecticut Co., 112 N.E. 
116, 217 N.Y. 475. 


53. Fischer v. Michigan Ry. Co., 
169 N.W. 819, 203 Mich. 668. 


Speed as negligence see supra § 
317. 


54. Whitmeyer v. Southern Pac. 
Co., 282 P. 1005, 102 Cal.App. 199. 


55. Baker v. Des Moines City Ry. 
Co., 188 N.W. 829, 193 Iowa 1059. 


[a] MTllustration.—Where an auto- 
mobile skidded from the paved part of 
the street to the space occupied by 
the car tracks which was unpaved, 
and could not be used for purposes 
of travel by vehicles, and it was im- 
possible expeditiously to extricate the 
car from such position. Baker v. Des 
Moines City Ry. Co.,.188 N.W. 829, 
193 Iowa 1059. 


- 56. Whitmeyér v. Southern Pac. 
Co.,/ 282 PL 1005, 102 Cal.App. 199; 
Baker v. Des Moines City Ry. Co., 
188 N.W. 829, 193 Towa 1059. 


57. Whitmeyer v. Southern Pac. 
Co.; 282° PB; 1005, 102 Cal.App. 199. 
See supra § 317 text and note 39, 


58. Whitmeyer vy. Southern Pac. 


amount of whistling or bell ringing 
will give him more notice than that 
which his eyes have brought home to 
him. Indeed it would tend to confuse 
rather than help such a person.” Pat- 
terson v. United Rys. Co., etc., 192 S. 
W. 938, 940, 270 Mo. 67. 


Warning as being immaterial where 
notice is had of car’s approach: 
Approaching street intersections see 

supra § 326. 


Approaching vehicles see supra § 323. 


Vehicles approaching car or track see 
supra § 324. 


60. Sabo v. Aurora, E. & C. R. Co., 
183 IllApp. 34. 


“While it was the duty of the 
motorman to give timely warning if 
he saw the wagon, or if he might, in 
the exercise of reasonable care, have 
seen the wagon in time to have given 
such warning, he was not bound to 
do so under all circumstances.” De- 
vine v. Brooklyn Heights R. Co., 54 
N.Y.S. 626, 34 App.Div. 248, 249. 


[a] Signal or warning held neces- 
sary (1) where the motorman saw an 
automobile with eurtains up moving 
slowly across the track. Price v. 
Kentucky, etc., Co., 269 S.W. 308, 207 
Ky. 3382. (2) “Such timely warning 
of the approach of a trolley car must 
be given as will enable others using 
that portion of the highway covered 
by its tracks to avoid danger from 
it.’ ‘Luby v. Morris County, ete., Co., 
83 A. 184, 185, 82 N.J.Law 255. To 
same effect Acton v. Fargo & M, St. 
Ry: :Co.;. 129 New. 225, 20 N.D. 484. 
See also cases infra this section. 


61. Cal—Fujise v. Los Angeles 
Ry, Co., 107 P.slt, 12yCal- App: 207. 


Del.—Cox v. Wilmington City R. 
Co., 53 A. 569, 20 Del. 162. 


Tll.—Mullen v. Johnson, 196 Ill.App. 
303; Chicago, ete., Electric R. Co. 
v. Barrows, 128 Ill.App. 11; South 
Chicago City R. Co. v. Kinnare, 96 
i 2107 [aft 75 NEL to, 206 T17, 
o . 


Ind.—Indianapolis St. R. Co. v. 
Marschke, 77 N.E. 945, 166 Ind. 490. 


ington, etc., St. Ry. Co., 77 S.W. 202, 25 
Ky.L. 1112; Louisville R. Co. v. Stam- 
mers, 47 S.W.°341, 20 Ky.L. 688. 


Mass.—Tashjian v. Worcester Con- 
sol. St. R. Co., 58 N.E. 281,177 Mass. 
75; Glazebrook v. West End St. R. 
Co., 35 N.E. 558, 160 Mass. 239. 


Mo.—Bruening v. Metropolitan St. 
Ry. Co., 168 S.W. 248, 180 Mo.App. 
434; Clover v. Joplin, ete., Ry. Co., 
124 S.W. 43, 140 Mo.App. 413; Brown 
v. St. Louis Transit Co., 83 S.W. 310, 
1908 Mo.App. 310; Baxter v. St. Louis 
Transit Co., 78 S.W. 70, 103 Mo.App. 
597; Lamb v. St. Louis Cable, etc., 
R. Co., 33 Mo.App. 489. 


N.J.—Ward v. Newark, etc., Horse 
Re COs <S.eNedbacws) oe 


N.Y.—Miller v. Buffalo & Lake Erie 
Traction Co., 184 N.Y.S. 380, 149 App. 
Div. 396; Stern v. Brooklyn Heights 
VT ie 124 N.Y.S. 1048, 140 App.Div. 


N.D.—Acton v. Fargo & M. St. Ry. 
Co., 129 N.W. 225, 20 N.D. 434. 


Or.—Oberstock v. United Rys. Co., 
L377 Pork esMOr vise 


Pa.—Harper v. Philadelphia Rapid 
Transit Co., 101 A. 1004, 258 Pa. 282; 
Gordon v. Beaver Valley, etc., Co., 
93 A. 334, 247 Pa. 248; Fenner” v. 
Wilkes-Barre, etc., Traction Co., 51 A. 
1084, 202 Pa. 365; Hellriegel v. South- 
ern Traction Co., 23 Pa.Super. 392. 


Can.—British Columbia, ete, Ry. 
Co. v. Dumphy, 59 Can.S.C. 263; Pres- 
ton -v. 'Torontoy RiiCo.,\/5" Can: R:Gas, 
30, 11 Ont.L. 56, 6 Ont.W.R. 786. 


See also supra § 292. 


But_see Citizens’ R. Co. v. Holmes, 
46 S.W. 116, 19 Tex.Civ.App. 266 
(where a statute or ordinance does 
not require it, there is no implied 
negligence in a failure to sound gong 
or bell on a street car while persons 
are driving on or near the tracks, to 
warn them of the car’s approach). 


Statutory and municipal reeulations 
see Supra §§ 328, 329. : 


[a] After seeing peril of bicycle 
rider, it is the duty of a fidtormrian to 
use reasonable care to give warning. 
Rawitzer v. St. Paul City R. Co., 108 


Iowa.—Wilkins v. Omaha, ete., R., | N.W. 271, 98 Minn. 294. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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proach ;*? and where the giving of warning would 
add nothing to the notice a person in charge of an 
animal or vehicle already had of a car’s approach, 
the question of warnings is usually immaterial.** 
Although it has been held that a motorman eannot 
assume that a vehicle he is approaching from the 
rear will leave the track unless warning is given of 
the ear’s approach,** nor upon giving warning that 
all within hearing will take notice that the car is 
approaching,®®> upon giving such warning he has the 
right, to a limited extent at least, to act on the as- 
sumption that the animal or vehicle will, if on the 
track, be turned out in time to avoid a collision,*®® 
or, if about to turn upon the track, will desist from 
so doing,*? and if the occupants of a vehicle can 
hear the warning by the exercise of reasonable care 


62. Tashjian v. Worcesté: Consol. 
St. R. Co., 58 N.B. 281, 177 Mass. 75; 
Harper v. Philadelphia Rapid Transit 
Co., 101 A. 1004, 258 Pa, 282. 


[a] When person sees trolley car 
approaching, he needs no other warn- 
ing or notice. Lits v. Philadelphia 
Rapid Transit Co., 97 Pa.Super. 344. 


63. Ark.—Hot Springs St. R. Co. v. 
Hildreth, 82 S.W. 245, 72 Ark. 572. 


Ky.—Louisville Ry. Co. v. Bird- 
well, 224 S.W. 1065. 


Mich.—Patterson v. Detroit United 
Ry., 153 N.W. 670. 


Mo.—Highfill v. Wells, 16 S.W. 
(2d) 100; Nahorski v. St. Louis Elec- 
trie Terminal Rys. Co., 271 S.W. 749; 
Wood v. Wells, 270 S.W. 332; Wink- 
ler v. United Rys. Co., etce., (App.) 
229 SW... 229. 


N.Y.—Anderson v. Metropolitan St: 
Ry. Co., 61 N.Y.S. 899, 30 Misc. 104; 
Williamson v. Metropolitan St. R. Co., 
60 N.Y.S. 477, 29 Misc. 324. 


Pa.—Beaumont v. Beaver Valley 
Traction, Co., 148 A’ 87, 298° Pa. 223; 
Harper v. Philadelphia Rapid Transit 
Co., 101 A. 1004, 258 Pa, 282. 


W.Va.—Blackwood v. Monongahela 
Valley Traction Co., 122 S.E. 359,' 96 
W.Va. 1. 


[a] Notice held immaterial.—(1) 
Where an automobile driver saw an 
approaching street car, but could not 
estimate its speed. Highfill v. Wells, 
(Mo.) 16 S.W.(2d) 100. (2) Where 
a car was seen seventy-five feet away. 
Wood v. Wells, (Mo.) 270 S.W. 332. 
(3) Where the driver of a team saw 
the approaching car three hundred 
feet away. Harper v. Philadelphia 
Rapid Transit Co., 101 A. 1004, 258 Pa. 
282. To same effect. Beaumont v. 
Beaver Valley Traction Co., 148 A. 87, 
298 Pa. 223. (4) Where a car was 
seen four hundred and twenty-seven 
feet away. Winkler v. United Rys. 
Co., etc., (Mo.App.) 229 S.W. 229. 


[bk] Negligence cannot be predi- 
cated on failure to give warning so 
as to render a street railroad liable 
where the person injured in a colli- 
sion had knowledge of the car’s ap- 
proach in time to avoid the injury. 
Blackwood v. Monongahela Valley 
Traction Co., 122 S.E. 359, 96 W.Va. 1. 


[ec] Driver charged with notice. 
—wWhere a car is standing for the sig- 
nal of a traffic officer, the motorman 
owes no duty to warn the driver of a 
team that passed the car on such sig- 
nal of the car’s approach, as the driv- 
er is charged with notice that the 
signal might at any moment be given 
the car. Sandell v. Des Moines Ry. 
Co., 168 N.W. 226, 184 Iowa 525. 


[d] Reasons for rule.—(1) The 
very purpose of warning is to inform 
the driver of a vehicle of the ap- 
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proaching car, and being cognizant of 
that fact, failure to warn cannot be 
said to be the proximate cause of the 
injury. John Koch, etc., Co. v. United 
Rys. Co., etc., (Mo.App.) 258 S.W. 37. 
(2) “If such traveler sees and knows 
of the approach of the car, a signal 
of its approach would add nothing to 
his knowledge.” Nahorski vy. St. Lou- 
is Electric Terminal Rys. Co., (Mo.) 
271 S.W. 749, 751 [eit Gubernick v. 
United Rys., (Mo.) 217 S.W. 34]. 


[e] Imstruction failing to state 
that failure to give warning must 
have keen proximate cause of acci- 
dent was incomplete. Jersey Farm 
Dairy Co. v. St. Louis Transit Co., 
77 S.W. 346, 103 Mo.App. 90. 


64 South Covington C. & St. Ry. 
Co. v. Miller’s Adm’x, 197 S.W. 403, 
176 Ky. 701. 


Right of motorman to assume that 
vehicles will turn off track see supra 
text and note 62. 


65. Riley v. Consolidated Ry. Co., 
72 A. 562; 82 Conn. 105, 21: R.A. 
N.S. 880. 


66. South Chicago City Ry. Co. v. 
Kinnare, 96 Ill.App. 210 [aff 75 N.E. 
179, 216 Ill. 451]; Glazebrook v. West 
End St. R. Co., 35 N.E. 553, 160 Mass. 
239; Bectenwald v. Metropolitan St. 
R. Co., 97 S.W. 557, 121 Mo.App. 595; 
Gumb v. Twenty-Third St. R. Co., 53 
N.Y.Super. 466 [rev on other grounds 
21 .N.E. 993, 114 N.Y. 411]. 


67. Cawley v. La Crosse City R. 
Co., 82: NIW. 197, 106 Wis. 239. 


68. Hot Springs St. R. Co. v. Hil- 
dreth, 82 S.W. 245, 72 Ark. 572. 


69. South Chicago City Ry. Co. v. 
Kinnare, 96 Ill.App. 210 [aff 75 N.E. 
179, 216 Ill. 451]. 


70. South Chicago City Ry. Co. v. 
Kinnare, supra. 


[a] For example, where the rider 
of a bicycle, in the act of passing a 
buggy, was unable to turn away from 
the danger created by an on-coming 
car. South Chicago City Ry. Co. v. 
Kinnare, 96 Ill.App. 219 faff 75 N.E. 
179, 216 Ill. 451]. 


71. Ark.—Hot Springs St. R. Co. 
vy. Hildreth, 82 S.W. 245, 72 Ark, 572. 


Ky.—Greene y. Louisville R. Co., 
84 S.W. 1154, 119 Ky. 862, 27 Ky.L. 
316, 7 Ann.Cas. 1126; Paducah Trac- 
tion Co. v. Sine, 111 S.W. 356, 33 Ky.L. 
792. 

Me.—Butler v. Rockland, etc., St. 
R. Co., 58 A. 775, 99 Me. 149, 105 Am. 
S.R. 267; Flewelling v. Lewiston, etc., 
Horse R. Co., 36 A. 1056, 89 Me. 585. 


Mo.—Schafstette v. St. Louis, etc., 
R. Co, 74 S.W. 826,,175 Mo. 142; 
Clover v. Joplin, ete, Ry. Co., 124 
S.W. 43, 140 Mo.App. 413; Bectenwald 
vy. Metropolitan St. R. Co., 97 Ww. 
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. and attention, but drive suddenly on the track so 
as to make it impossible to stop the car by the ex- 
ercise of ordinary care and reasonable effort, there 
is no negligence on the part of the motorman.*® 
However, such presumption cannot be indulged in 
after the danger of collision becomes imminent,*® 
nor where it appears that those in peril are unable 
to extricate themselves,’° and if the person in charge 
of the animal or vehicle does not hear or heed the 
signal or warning, or it is otherwise apparent that 
a collision is likely to oceur, it is the duty of the 
motorman to use all reasonable and practicable 
means within his power to avoid it,’1 such as by 
checking the speed of the car,’? and, if necessary, 
stopping altogether.*® 
is headed toward an approaching car does nct eall 


The mere fact that a vehicle 


E57, 121 Mo.App. 595; Degel v. St. 
Louis Transit Co., 74 S.W. 156, 101 
Mo.App. 56; Meyers v. St. Louis 
Rca Co., 73 S.W. 379, 99 Mo.App. 


N.Y.—Doctoroff v. Metropolitan St. 
Ri Co.,, 105) N.Y¥.S.) 229, 55. Mises 2462 


“We can make no such assumption 
in justification of not taking reason- 
able precautions in view of a contrary 
contingency until at least he has rea- 
sonable grounds for believing that 
his warning is heeded or the presence 
of the danger recognized, and that 
the persons threatened are competent 
and in a position to protect themselves 
by the exercise of ordinary prudence 
on their part.” Riley v. Consolidated 
R. Co., 72 A. 562, 564, 82 Conn. 105, 21 
L.R.A.N.S. 880. 


[a] That one driving vehicle does 
not drive away from track on hearing 


the gong of a car approaching from 


the rear does not authorize the mo- 
torman of the car to run the wagon 
down and knock it off the track. 
Strode v. St. Louis Transit Co., (Mo.) 
87 S.W. 976. 


[b] “The requirement that the song 
must be sounded (1) to warn those on 
the track of impending danger is for 
the protection of those who are so 
placed that they do not see the ap- 
proaching car.’ Louisville, ete; R. 
Co. v. Bedford’s Adm’r, 262 S.W. 941, 
943, 203 Ky. 593. (2) “The only pur- 
pose of a warning signal is to ap- 
prise a traveler of the approach of 
the car.” Nahorski v. St. Louis Elec- 
tric Terminal Rys. Co., (Mo.) 271 S.W. 
749, 751. See also supra § 321 text 
and note 19. 


Injury avoidable notwithstanding 
contributory negligence see infra §§ 
407-418. : 

72. 111.—South Chicago City R. Co. 
v. Kinnare, 96 Ill. 210 [aff 75 N.E. 
179, 216 Ill. 451]; Chicago, ete., Elec- 
tric R. Co. v. Barrows, 128 Ill.App. 11. 


La.—Coggin v. Shreveport Rys. Co., 
84 So. 902, 147 La. 359. 


Minn.—Flannagan v. St. Paul City 
R. Co., 71: N.W. 879, 68 Minn. 300. 


N.Y.—Hurley v. New York, etc., 
Brewing’ Co., 438 N.Y.S. 259, 13 App. 
Div. 167. 


Philippine.—Dell v. Manila Electric 
R., ete., Co., 13 Philippine 585. 


Va.—Norfolk, etc., Traction Co. v. 
O’Neil, 64 S.H. 948, 109 Va. 670. 


Duties as to speed gemerally see su- 
pra § 289. 


73. Johnson v. Springfield Traction 
Co., 161. S.W. 11938, 176 Mo.App. 174; 
Clover y. Joplin, ete, Ry. Co., 124 
S.W. 43, 140 Mo.App. 4138; Dell v. 
Manila Hlectric R., etc., Co., 13 Philip- 
pine 585; Cawley v. La Crosse City 
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for the sounding of gongs and the giving of warn- 
ings,’4 until it is apparent that the driver is intent 
on going on the track,’® or is obstructing the para- 


mount rights of a street car.’® 


Negligence per se. 


Evidence of negligence. Failure on the part of 
a motorman to give audible warning of the approach 
of a car going at a high rate of speed is evidence 


of negligence.*? 


Remon SZuNew: 197, 106: Wis.) 239: 
See supra § 289. 

74. Stern v. Brooklyn Heights R. 
Co., 124 N.Y.S. 1043, 140 App.Div. 109. 

Cross references: ; 
Meeting vehicles see supra § 320. 
Vehicles approaching see infra § 324. 

75. Stern v. Brooklyn Heights R. 
Co., 124 N.Y.S. 1048, 140 App.Div. 109. 

76. Stern v. Brooklyn Heights R. 
Co., Supra. 

Generally see supra §§ 297-300. 

77. Hale v. St. Joseph, etc., Co., 230 
S.W. 113, 287 Mo. 499. 

78. Virginia, etc., Co. v. Wellons, 
112 S.E. 8438, 133 Va. 350. 

79. Virginia, etc., Co. v. Wellons, 
supra. 

Duties as to sounding gong at 
street crossings see supra § 326. 

80. Hale v. St. Joseph, etc., 
230 S.W. 118, 287 Mo. 499. 

Violation of ordinance as negligence 
per se see Negligence §§ 103-107. 

81. Hot Springs St. R. Co. v. Hil- 
dreth, 82 S.W. 245, 72 Ark. 572. 

Warning as being immaterial where 
knowledge is had of car’s approach: 
Animals or vehicles approaching car 

see infra § 324. 
At or approaching street intersections 

see inira § 326. 
Meeting animals or vehicles see supra 

§ 320. 


Co., 


Passing animals or vehicles see supra 
§ 319 : 
82. Consolidated Traction Co, v. 


' Chenowith, 35 A. 1067, 61 N.J.Law 554. 


Violation of ordinance as evidence 
of negligence generally see Negli- 
gence § 101. 


83. Lamb vy. St. Louis Cable Co., 
33 Mo.App. 489. 


84. Motorman as being under duty 
to stop car: 
Generally see supra § 289. 
Animals or vehicles crossing track in 
front of car see supra § 318. 
Approaching animals or vehicles on 
or near track see supra §§ 321, 322. 
Upon meeting animals or vehicles see 
supra § 320. 


85. Lexington R. Co. v. Fain, 80 
S.w. 468, 25 Ky.L. 22438; Dill v. 
Androscoggin & K. Ry. Co., 135 A. 248, 
126 Me. 1; Sheldon v. Otsego, etc., R. 
Co., 152 N.Y.S. 702, 89 Misc. 482 [aff 


An ordinance requiring the 
motorman of a street car to sound the gong when 
approaching vehicles is valid’ and applies to all 
teams and carriages,’® especially to an automobile 
at a place other than at a regular street crossing,*® 
and the violation of such an ordinance has been 
held negligence per se;*° but failure to sound the 
gong is not negligence per se where a person injured 
in a collision had knowledge of the car’s approach.** 


STREET RAILROADS 


[§§ 323-324 


Cable railway is street railroad within the mean- 
ing of an ordinance relating to warning.*? 


[§ 324] ee. On Approach of Animals or Vehicles. 


The general rule that a street car motorman is un- 


der the duty of stopping his car if necessary to 
avoid a collision’ obtains when an animal or vehi- 
cle is approaching the car or track,*® and he is under 
the duty of having the car under such control as 
will permit it to be stopped in time to prevent such 
collision,®® and has-no right to wait before stopping 
until the vehicle is actually on the tracks.** 
ever, a motorman is not required to take added pre- 
cautions®®’ and is not. bound to stop whenever he 
sees an approaching animal or vehicle,*® and until 
the contrary appears, he may assume that such an- 
imal or vehicle will be carefully driven,®® that it 
will not be driven on the track,®! or, if on the track, 


How- 


that it will be turned off,®? and if an accident could — 


155. NG YS.) 26:7.550 169204 ppeDin. 
See also cases infra this section. 


86. Sheldon v. Otsego, ete., R. Co., 
supra; Cincinnati Traction Co. v. 
Harrison, 24 OhioCir.Ct.N.S. 1 


[a] When blinded by lights of ap- 
proaching automobile, it is negligence 
on the part of the motorman to allow 
the car to coast at a speed of six or 
eight miles an hour, instead of re- 
ducing the speed to the slowest pos- 
sible rate, or stopping altogether. 
Foster v. Cumberland, 100 A. 833, 116 
Me. 184, L.R.A.1917H 1044. 


Cross references: 
Generally see supra § 316. 


Approaching animals or vehicles see 
supra § 321. 


Operating at night or under adverse 
weather conditions see infra § 327. 


87. Albert v. United Rys. Co., etc., 
(Mo.App.) 232 S.W. 793. 


88. Taylor v. Pacific, ete., Ry. Co., 
158 P. 119, 172 Cal. 638. 


_ [a] There was nothing calling for 
increased vigilance where a motor- 
man saw a team of mules come into 
view from behind a building, being 
pulled up by the driver and in the act 
of stopping, and where there was 
nothing to indicate that he was un- 
able to check the team. Harman v. 
Pennsylvania Traction Co., 49 A. 755, 
200 Pas 311. 


[b] Motorman is not bound to 
look out for travelers who run into 
rear of car.—Kiley v. Boston, etc., Ry. 


707]. 


Co.,; 93° N. EL 632,° 207 Mass. 1642; 31 
L.R.A.N.S. 1153. 
89. Ala.—Birmingham Ry., Light 


& Power Co. v. Simpson, 59 So. 218, 
177 Ala. 475. 


Cal.—Bibby v. Pacific, etc., Ry. Co., 
209 P. 387, 58 Cal.App. 658. 


Me.—Dill v. Androscoggin & K. Ry. 
Co., 1385 A. 248, 126 Me. 1. 


Minn.—Henry v. St. Paul City Ry. 
Co., 124 N.W. 245, 109 Minn. 503, 134 
Am.S.R. 794, 


Mont.—Singer v. Missoula St. Ry. 
Co., 1381 P. 630, 47 Mont. 218. 


90. Ala.—Birmingham Ry., Light 
& Power Co. v. Simpson, 59 So. 213, 
177 Ala. 475. 


Cal.—Bibby v. Pacific, etc., Ry. Co., 
209 P. 387, 58 Cal,App. 658. 


Me.—Dill v. Androscoggin & K,. Ry. 
Co., 1385 A. 248, 126 Me. 1. 


Mich.—Henry v. St. Paul City Ry. 
Co., 124 N.W. 245, 109 Mich. 503, 134 


Am.S.R. 794. 


Mo.—Legg v. Metropolitan St. Ry. 
Co., 1838 S.W. 1190, 154 Mo.App. 290. 


N.Y.—Sheldon v. Otsego, ete, R. 
Co., 152 N.Y.S. 702, 89 Misc. 482 [aff 
155 N.Y.S. 675, 169 App.Div. 707]. 


[a] Motorman has right to pre- 
sume: (1) That an adult automobile 
driver approaching the track will look 
for approaching cars before entering 
thereon. Boyette v. Bradley, 100 So. 
647, 211 Ala. 370. (2) That one ap- 
proaching the track is in possession 
of all his faculties and will exercise 
reascnable care. Halliday v. Rhode 
Island Co., 107 A. 86, 42 R.I. 350. 


[b] Upon observing frightened 
horse approaching from opposite di- 
rection, failure of the motorman run- 
ning his car at ordinary speed to les- 
sen the speed or stop the car is not 
negligence unless the circumstances 
indicate that the horse has, or will, 
become unmanageable, and that the 
driver will be put in peril. Mahoning 
Valley, ete., Ry. Co. v. Houston, 29 
OhioCir.Ct. 358. 


[c] Dogs— Although the duty as 
to taking care is strict, a motorman 
is not required to stop, when running 
at a legal rate of speed, to avoid a 
collision with a dog running along the 
track toward the car; as dogs are or- 
dinarily presumed to take care of 
themselves, a motorman may act on 
such presumption. Henry v. St. Paul 
City Ry..Co., 124 N.W. 245, 109 Mich. 
5038, 184 Am.S.R. 794. 


91. Taylor v. Pacific, ete., Ry. Co., 
158 P. 119, 172 Cal. 638; Bibby v. Pa- 
cific, etc., Ry. Co., 209-P. 387, 58 Cal. 
App. 658; Harvey v. Philadelphia 
Rapid Transit Co., 99 A. 796, 255 Pa. 


es, 


[a] Motorman has right to pre- 
sume that drivers will be governed 
by ordinary prudence when approach- 
ing the track, and will stop to let the 
car pass before going thereon. Lege 
v. Metropolitan St. Ry. Co., 133 S.W. 
1190, 154 Mo.App. 290. 


92. Smith v. Ohio Valley Electric 
Ry. Co., 3 S.W.(2d) 604, 223 Ky. 311; 
Pantages v. Seattle Electric Co., 104 P. 
629, 55 Wash. 458. 


[a] Motorman has right to sup- 
pose that automobile coming toward 
him will leave track and give the 
street car its right of way. Globe 
Indemnity Co. v. Stenger, 256 P. 658, 
82 Colo. 47. 


Meeting animals or vehicles see su- 
pra § 320. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


a 


§§ 324-325] 


not have been avoided by thé exercise of ordinary’ 
care on the part of the motorman, the street rail-- 


road will not be liable.°* Although a motorman is 
not bound to anticipate negligence on the part of 
the driver of an approaching automobile,®* he must 
exercise diligence in analyzing the situation,®® and 
where it would appear to a reasonably prudent pers 
son that an approaching driver is oblivious to his 
peril;°® or will be put in peril;®* or if the driver 
of an automobile has gotten so near the track that 
he could not stop;®8 or if it becomes reasonably 
apparent that a driver is intent upon going upon 
the track;°® or if his conduct is such as would lead 
a motorman of ordinary prudence to conclude that 
such driver is going on the tracks in front of the 
ear;? or if the danger of collision becomes immi- 
nent;? he cannot rest on such presumption but must 
give warning,® unless it is reasonably apparent that. 
the driver is aware of the ecar’s approach,‘ and if 
necessary stop the car.® A motorman is chargeable 
with the duty, on observing that an approaching 
horse which is becoming unmanageable is likely to 
go in front of the car, to take immediate precautions 
to avoid a collision.® 


Where street car was standing still when an au- 
tomobile approaching from in front turned onto the 


93. Kelly v. Dallas, ete. St. Ry. 
Co., (Tex.Civ.App.) 158 S.W. 221. 


[a] Thus it was proper to charge 


warnings: 


STREET RAILROADS 


Generally see supra § 292. 
Approaching street intersections see 
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track to pass another automobile standing at the 
curb as he then had rodm to do, starting the street 
car toward the automobile so as to strike it before 
it could be turned off the track was negligence.’ 


Duties as imposed by ordinarice. Where a mo- 
torman is required by an ordinance to sound his 
gong when he discovers, or in the exercise of ordi- 
nary care should discover, vehicles which may go 
on the track, he cannot assume that a wagon being 
driven toward the track will be stopped,® and such 
an ordinance requires affirmative action on the part 
of a motorman to give due warning to vehicles moy- 
ing toward the track, so that they may stop before 
going thereon.® An ordinance which requires the 
agents of a street railroad to look out for vehicles 
approaching the tracks!® is continuous,!? and ap- 
plies to all portions of the track,1? and the failure 
of the motorman to see an approaching automobile 
from a point from which it could have been seen 
in the exercise of ordinary care, is no defense.** 


[§ 325] ff. At or Approaching Street Intersec- 
tions'*—(aa) In General. At intersecting streets, 
the superior right of way which ordinarily belongs 
to a street railroad'® yields to the necessities of the 
situation,'® and its rights and those of vehicles pass - 


lookout for vehicles approaching the 
track (Schroeder v. Wells, 276 S.W. 
60, 810 Mo. 642), (2) to anticipate 
that a vehicle approaching the track 


that, if the car was stopped and while 
the vehicle was in the clear, the car 
started forward, and in so starting the 
motorman exercised ordinary care, 
and after the front of the car had 
passed in safety the vehicle came sud- 
denly in contact with the side of the 
car under such circumstances that 
defendant could not by the use of 
means at hand, have stopped the car 
and avoided the accident, then plain- 
tiff could not recover. Kelly v. Dal- 
las, etc., St. Ry. Co., (Tex.Civ.App.) 
158 S.W. 221. 


94. Dill v. Androscoggin & K. Ry. 
Co., 135 A. 248, 126 Me. 1. See also 
supra text and note 90. 


95. Haber v. Pacific Electric Ry. 
Co., 248 P. 741, 78 Cal.App. 617. 


[a] According to exigencies of sit- 
uation, a motorman must exercise due 
care and vigilance to have his car un- 
der control where it crosses a street 
so that it may be stopped in time 
to prevent a collision with approach- 
ing vehicles. Dill v. Androscoggin & 
K. Ry. Co., 9835 A. 248, 126°Me. 1. 


96. Taylor v. Pacific, etc., Ry. Co., 
158 P. 119, 172 Cal. 638; Good Roads 
Co. v. Kansas City Rys. Co:., (Mo. 
App.) 217 S.W. 858. 


97. Mahoning Valley, etc., Ry. Co. 
v. Houston, 20 OhioCir.Ct. 358. 


98. Taylor v. Pacific, ete., Ry. Co., 
158 P. 119, 172 Cal. 638. 


99. Boyette v. Bradley, 100 So. 647, 
211 Ala. 370; Albert v. United Rys. 
Co., etc., (Mo.App.) 232 S.W. 793. 


1. Ellis v. Metropolitan St. Ry. Co., 
138 S.W. 23, 234 Mo. 657. 


@. Mobile Light & R. R. Co. v. For- 
cheimer, 127 So. 825, 221 Ala. 139 [foll 
sub nom. Boyette v. Bradley, 100 So. 
647, 211 Ala. 370]; Pantages v. Seat- 
tle Blectric Co., 104 P. 629, 55 Wash. 
453. 


8. Good Roads Co. v. Kansas City 
Rys. Co., (Mo.App.) 217 S.W. 858. 


Motorman’s duties as to signals and 
[60 C. J.—28] 


supra § 326 


Approaching vehicles or animals see 
Supra § 


4 Good Roads Co. v. Kansas City 
Rys. Co., (Mo.App.) 217 S.W. 858, 


Warning as being immaterial where 
knowledge is had of car’s approach: 


Approaching animals or vehicles see 
supra § 323. 

At night or under adverse weather 
conditions see supra § 327. 

Meeting animals or vehicles see su- 
pra § 320. 


Passing animals or vehicles see supra 
§ 319. 


5. See cases cited supra notes 94—4. 


6. Singer v. Missoula St. Ry. Co., 
131 P. 630, 47 Mont. 218. 


7. Borg v. Des Moines City Ry. 
Co., 181 N.W. 10, 190 Iowa 909. 


8 Hale v. St. Joseph Ry., Light, 
Heat & Power Co., 230 S.W. 113, 287 
Mo. 499. 


9. Hale v. St. Joseph Ry., Light, 
Heat & Power Co., supra. 


[a] Vigilant watch ordinance of 
St. Louis “required the motorman to 
sound his gong in quick succession, 
when he discovered, or by the exer- 
cise of a vigilant watchout ahead 
could discover, that he was approach- 
sone Fes vehicles .. moving 
towards, and who might go upon the 
track or get into actual danger, so 
as to warn them from so doing, and 
he cannot wait before so sounding 
such gong in quick succession until 
they are actually going to drive upon 
the_tracks, or are in an actual posi- 
tion of danger.” Hale v. St. Joseph 
Ry., Light, Heat & Power Co., 230 
S.W..1138, 120, 287 Mo. 499. 


10. Schroéder v. Wells, 276 S.W. 
60, 310 Mo. 642. 


[a] Vigilant watch ordinance of 
St. Louis (1) imposes on agents of 
street railroads the duty to be on the 


will come within the danger zone 
(Campbell vy. St. Louis, etc., Co., (Mo. 
App.) 35 S.W.(2d) 49), (3) and the 
motorman must stop within the short- 
est time and space possible (Riggle 
v. Wells, (Mo.App.) 287 S.W. 803). 


[b] Such ordinance should be con- 
strued to require a car to be stopped 
only when a collision is imminent. 
Memphis St. Ry. Co. v. Haynes, 81 
S.W. 374, 112 Tenn. 712. 


11. Schroeder v. Wells, 276 S.W. 
60, 310 Mo. 642; Riggle v. Wells, (Mo. 
App.) 287 S.W. 803. : 


12. Schroeder v. 
60, 310 Mo. 642. 


13. Riggle v. Wells, (Mo.App.) 287 
S.W. 803. 


Liability for failure to use ordinary 
care See supra § 314. 


14. At private driveway across 
track see supra § 318. 


15. See supra §§ 297-300. 


16. Denver City Tramway Co., 98 
P. 836, 44 Colo. 324; Denis v. Lewis- 
ton, etc, «St. R:.- Co. 0k AS A047. 104 
Me. 39; Huther v. Nassau Electric 
So 126 N.Y.S. 1105, 142 App.Div. 


Wells, 276 S.W. 


[a] ‘When his car is approaching 
a crossing, the motorman’s duty is 
twofold: First, to keep a lookout and 
use reasonable care to warn travel- 
ers approaching and about to use the 
crossing; and, second, to begin to 
stop or slacken speed the moment it 
is apparent to him, in the exercise of 
reasonable care, that the warning is 
not going to be effective to prevent 
a collision.” Good Roads Co. vy. Kan- 
BS oy Rys. Co., (Mo.App.) 217 S.W. 
858, i 


[b] At places habitually used by 
public for crossing, a street car 
should be operated with more care 
than at places not ordinarily used 
for such crossing. Mullen v. Johnson, 
196 Ill.App. 303. y 


[c] On discovering that vehicle 


cee 
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ing along the intersecting street are equal.’ 
a ear is approaching a street intersection, the mo- 
torman thereof must use ordinary care,'* and have 
the car under such control as to prevent collisions 


has reached crossing, and is in the 
act of using it, it is the duty of the 
motorman of an approaching street 
car to reverse his car and do all in 
his power to prevent a_ collision. 
Jackson, etc., Co. v. Barnett, 1 Tenn. 
Civ.App. 572. 


{d] There is no absolute duty on 
motorman to obey traffic officer’s sig- 
mal to cross a street at an intersec- 
tion, and notwithstanding a traffic of- 
ficer’s signal to cross, it is the duty 
of a motorman to stop if he sees, or 
in the exercise of reasonable diligence 
could have seen, a vehicle in front of 
him in time to prevent a collision. 
North State Lumber Co. v. Charleston, 
etc., Co., 105 S.E. 406, 115 S.C. 267. 


[e] Motorman’s failure to see au- 
tomobile at crossing as soon as he 
should under the circumstances is 
yegligence, in the absence of concur- 
ring negligence on the part of the 
driver of the automobile. Daull v. 
New Orleans, etc., Co., 86 So. 477, 147 
La. 1012. 


[f] Failure to stop was negligence. 
—Littlefield v. New York City R. Co., 
101 N.Y-S:' 75, 51 Misc. 673: 


[eg] When motorman @iscovers 
that vehicle is about to cross track 
(1) at an intersection, he must use 
ordinary care to stop or check the car 
to avoid a collision (West vy. Gillette, 
116 N.E. 521, 95 OhioSt. 305), (2) and, 
upon discovering that a vehicle is in 
the act of using the crossing, check 
the car or reverse it, and do all in his 
power to prevent a collision (Jackson, 
on3} Co. v. Barnett, 1 Tenn.Civ.App. 

72). 


[h] Duty of motorman.—Where it 
was Shown that a vehicle and a street 
car were approaching a street inter- 
section, the legal duty of the motor- 
man to observe and know the situa- 
tion was apparent. Newton v. Har- 
vey, (Mo.App.) 202 S.W. 249. 


17. See supra § 299. 


18. See supra § 316; and cases in- 
fra this section. ' 


'19,  Del.—Hearn v. Wilmington 
City: Ry. Co,, 16" AL 629; 24° Del. 271; 
Boudwin v. Wilmington City R. Co., 
60 A. 865, 20 Del. 381. 


Ind.—Indianapolis, etc., v. Smith, 
128 N.H. 38, 190 Ind. 698; Indianapo- 
lis, etc., Co. v. Howard, 128 N.B. 35, 
LO 9i¢ 


Ky.—Louisville Ry. Co. v., Vessels’ 
Adm’x, 167 S.W. 924, 159 Ky. 664. 


La.—Peterson v. New Orleans, etc., 
Co., 77 So. 647, 142 La. 835. 


Me.—Dill v. Androscoggin & K. Ry. 
Co., 185 A. 248,126 Me. 1. 


Mass.—-Kiley v. Boston, etc., Ry. 
Co., 93 N.H. 632, 207° Mass, 542, 31 
L.R.A.N.S. 1153. 


Mo.—HEllis v. Metropolitan St. Ry. 
Co., 138 S.W. 238, 234 Mo. 657; Good 
Roads Co. v, Kansas. City Rys. Co., 
(App.) 217 S.W. 858; Meng v. St. Lou- 
Ae ehes Co., 84 S.W. 2138, 108 Mo.App. 


Neb.—Dorrance v. Omaha & C. B. 
ae Ry. Co., 180 N.W. 90, 105 Neb. 
196. : 


N.J.—Geyer v. Public Service Ry. 
Co., 120 A. 186, 98 N.J.Law 470. 


N.Y.—Pierey v. Metropolitan St. R. 
@o.5962)  IN.YES.\-867,. 080 Mises) 612 
Huther v. Nassau, ete., R. Co., 126 
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¥ 


When 


N.Y.S. 1105. 


Ohio.—Harris v. Cleveland, ete., R. 
Co., 19 OhioCir.Ct.N.S. 410. 


Pa.—Weschler v. Buffalo & Lake 
Erie Traction Co., 143 A. 119, 293 Pa. 
472; Kilpatrick v. Philadelphia Rapid 
Transit Co., 138 A. 830, 290 Pa. 288; 
McMahon v. Reading Transit & Light 
Co., 124 A. 330, 280 Pa. 199. 


Tenn.—Jackson R., ete., Co. v. Bar- 
nett, 1 Tenn.Civ.A. 572. 


W.Va.—Ashley v. Kanawha Valley 
ae ae Co., 55 S.E. 1016, 60 W.Va. 
306. 


[a] “Ordinary care” (1) on the 
part of a motorman approaching a 
street crossing where a traveler is 
attempting to cross in front of the 
car means that degree of care which 
men of ordinary prudence and skill, 
engaged in like work, would exercise 
under similar circumstances; while 
ordinary care on the part of the driv- 
er means that degree of care which 
a man of ordinary prudence, driving 
a@ wagon, engaged in like work and 
under the same or similar circum- 
stances, usually exercises for his own 
safety. Keefe v. Seattle Electric Co., 
104 P. 774, 55 Wash. 448. (2) “Ordi- 
nary care” varies according to the 
surrounding circumstances. Hearn v. 
Wilmington City Ry. Co., 76 A. 629, 
24 Del. 271. 


[b] Motorman is obliged to act on 
reasonable appearances when he 
comes within dangerous proximity to 
a driver on the tracks at an inter- 
section. Ellis v. Metropolitan St. Ry. 
Co., 188 S.W. 23, 234 Mo. 657. 


[ec] Whether street railroad was 
negligent in a crossing collision is a 
question of whether its operators 
nee reasonable care in view of all 
the circumstances. Hamilton v. City 
Light & Traction Co., 3 S.W.(2d) 736, 
222 Mo.App. 172. 


[dad] Qualification of rnle.—(1) Itis 
the duty of the motorman approach- 
ing an intersection to have his car 
so far under control that he will not 
endanger the safety of a vehicle, driv- 
en with reasonable care, which may 
happen to cross the tracks in front 
of the car. Geyer v. Public Service 
Ry. Co., 120 A. 186, 98 N.J.Law 470. 
(2) And where the motorman does 
not see an automobile at a street 
crossing as soon as he should have 
under the circumstances, he is guilty 
of negligence. Daull v. New Orleans, 
etc., Co., 86 So. 477, 147 La. 1012. 


{e] Too high degree of care is im- 
posed by an instruction that, if de- 
fendant’s motorman saw “or could 
have seen by the exercise of ordinary 
care and caution” that plaintiff, “in 
the exercise of ordinary care for his 
safety,” was going to reach the cross- 
ing before the car, then it was the 
motorman’s duty ‘‘to so operate and 
control said street car that he could 
stop it and avoid a collision.’”” Hanke 
v. Chicago Rys. Co., 208 Ill.App. 293. 


{f] Motorman must keep looxout 
to each side of track as well as ahead. 
Harris v. Cleveland, etc., R. Co., 19 
OhioCir.Ct.N.S. 410. But see cases 
infra text and note 23. 


[g] Where motorman saw horse 
and wagon one hundred feet distant 
at a street crossing, with nothing to 
indicate that the horse would sudden- 
ly be driven on the track, he was not 


ote.% ge oat ap ae Sone peer 
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with animals or vehicles using the erossing,’® and 
-what is a reasonable rate of speed for a street car 
approaching an intersection is dependent upon the 
surrounding circumstances.?° 


Where it does not 


relieved of the duty to have the car 
under reasonable control. Louisville 
Ry. Co. v. Vessels’ Adm’x, 167 S.W. 
924, 159 Ky. 664. 


[h] That motorman’s attention 
was attracted by some matter not in 
line of duty is no excuse when in the 
exercise of proper care he ought to 
have seen a driver in danger at a 
crossing. 
R. Co., 19 OhioCir.Ct.N.S. 410. 


[i] Trolley cars must exercise con- 
trol (1) to the extent of slackening 
speed to avoid accidents (Kilpatrick 
v. Philadelphia Rapid Transit Co., 138 
A. 830, 290 Pa. 288) (2) and stop the 
car if possible (Ellis v. Metropolitan 
St. Ry. Co., 138 S.W. 238, 234 Mo. 657). 


[i It was proper to charge (1) 
that the traffic officer’s not being in 
proper position was immaterial. “It 
makes no difference who was negli- 
gent, if the defendant [street rail- 
road] was doing ‘what it should have 
done,’ then the defendant was not 
negligent.” North State Lumber Co. 
v. Charleston Consol. Ry. & Lighting 
Co., 105 S.E. 406, 408, 115 S.C. 267. 
(2) An instruction that if the motor- 
man could have seen, in the exercise 
of ordinary care, the vehicle in time 
to have avoided the collision, and 
failed to do so, defendant was negli- 
gent, was proper. Dorrance v. Omaha 
St. Ry. Co., 180 N.W. 90, 105 


[k] Instruction properly refused. 
—An instruction which would limit 
the duty of the motorman in the ex- 
ercise of ordinary care when ap- 
proaching a street crossing to the 
instant he notices that a person in 
charge of a team intends to drive 
upon the track is properly refused, 
as it excludes from consideration the 
question as to whether the motorman, 
prior to that instant, had been exer- 
cising ordinary care in the operation 
of the car while approaching the 
crossing. Chicago City R. Co, v. An- 
derson, 93 Ill.App. 419 [aff 61 N.E. 
9995-193 D1. 9 


[1] When approaching blind or ob- 
scure crossing, where the view of the 
intersecting street is obstructed, it 
is the duty of the motorman to have 
his car under such reasonable control 
that he may stop it or reduce its 
speed, if required by an emergency. 
Bridenstine v. Iowa City, ete., Ry. Co., 
165 N.W. 435, 181 Iowa 1124. 


[m] Negligent running against 
horse being driven across the track 
at an intersection so that the horse is 
hurled against a person sitting in a 
nearby buggy was negligence of the 
operatives of the car, and the proxi- 
mate cause of the injury sustained. 
Columbus R. Co. v. Newsome, 83 S.E. 
506, 142 Ga. 674, L.R.A.1915B 1111. 


Statutory and municipal regula- 
tions see supra §§ 228, 229. 


20. Colo.—Denver City Tramway 
Co. v. Martin, 98 P. 836, 44 Colo, 324. 


Iowa.—Bridenstine v. Iowa City, 
Hea Ry. Co., 165 N.W. 435, 181 Iowa 


Ky.—Louisville Ry. Co. v. Thorn! 
berry, 246 S.W. 812, 197 Ky. 272; May- 
er v. Louisville Ry. Co., 283 S.W. 785, 
192" Kyo 31: 


Me.—Dill v. Androscoggin & K. Ry. 
Co., 135 A. 248, 126 Me. 1. 


Mass.—Horsman y. Brockton, ete., 


For later cases, developments and ohanges in the law see Annotations, same title and section number. 


Harris v. Cleveland, etce., 


— 


§ 825] 


appear that the motorman saw, or in the exercise 
of reasonable care ought to have seen, a vehicle at 
a crossing, the railroad cannot be charged with neg- 
| The mere operation of a car at a ecross- 
ing in such a manner as to render it dangerous for 
a vehicle to cross in front of it is not negligence,?2 
and a motorman is not required to stop and look up 


ligence.?1 


ao Ry. Co., 91 N.E. 897, 205 Mass. 


Minn.—Watson v. Minneapolis St. 
R. Co., 55 N.W. 742, 538 Minn. 551. 


Mo.—Hamilton v. City, ete., Co., 3 
S.W.(2d) 736, 222 Mo.App. 172; Stus- 
sy v. Kansas City Rys. Co., (App.) 228 
S.W. 531; Story v. St. Louis Transit 
Co., 83 S.W. 992, 108 Mo.App. 424. 


N.Y.—Reines v. New York Rys. Co., 
171 N.Y.S. 53, 103 Misc. 669. 


Pa.—McMahon v. Reading Transit 
& Light Co., 124 A. 330, 280 Pa. 199. 


Philippine.—Dell v. Manila Electric 
R., ete., Co., 13. Philippine 585. 


Va.—Sutton v. Virginia Ry. & Pow- 
er3Co4 99 iSiEy 6/00; 2.5 “Va. 449. 


Wash.—Coons v. Olympia, etc., Co., 
191 P. 769, 111 Wash, 677. 


Wis.—Stafford v. Chippewa Valley, 
ete., \R., Co., -854. NW. .1036, 1041, 110 
Wis. 331. 


Ont.—Ardagh v. Toronto R. Co., 6 
Ont.W.R. 940. 


“The degree of care required in 
order to come up to the standard of 
ordinary care must be greater or less 
in one situation than in another ac- 
cording to whether the danger and 
character of it, all things considered, 
are greater or less.’ Stafford Chip- 
pewa Valley, etc., R. Co., supra. To 
Same effect Watson v. Minneapolis 
St. R. Co., 55 N.W. 742, 53 Minn. 551. 


[a] Buie applied.—(1) Approach- 
ing a street crossing in a populous 
community, in constant use by the 
public. Louisville Ry. Co. v. Thorn- 
berry, 246 S.W. 812, 197 Ky. 272. (2) 
Where a heavily loaded truck twenty 
feet long was slowly crossing the 


track when it was seen, or should 
have been seen, by the motorman. 
Peterson vy. New Orleans, etc., Co., 


77 So. 647, 142 La. 835. (3) 
horse was running away and was not 
under control, if the motorman saw 
it and could have slowed up suffi- 
ciently to let it pass, it was his duty 
to do so. Harris v. Cleveland, etc., 
Re Cor 19) OhioCir: Ct.N.s: 5-420, (4) 
Where the track was within two feet 
of the curb. McMahon v. eading 
Transit & Light Co., 124 A. 330, 280 
Pa. 199. (5) Approaching a crowd- 
ed intersection behind an automobile, 
regardless of the distance between the 
ear and the automobile. Reines v. 
New York Rys. Co., 171 N.Y.S. 53, 103 
Misc. 669. (6) Careless coasting to 
an intersection where the view was 
obscured was negligence, although 
the motorman was handicapped by his 
own carelessness in attaining a high 
speed. Bridenstine v. Iowa City Hlec- 
tric Ry. Co., 165 N.W. 435, 181 Iowa 
1124. (7) Approaching an intersec- 
tion partly obscured by another car 
standing on a spur track. Coons v. 
Olympia, ete., Co., 191 P. 769, 111 
Wash. 677. (8) Approaching a blind 
or obscure crossing where the motor- 
man’s view of the intersecting street 
is obstructed. Bridenstine v. Iowa 
City Electric Ry. Co., supra. (9) 
When running upon, and across, ex- 
ceedingly narrow streets. Dell v. 
Manila Electric R., etc., Co., 13 Philip- 
pine 585. 


~{b] Speed held excessive.—(1) 
Thirty to thirty-five ‘miles an hour 


‘531. (4) 
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when approaching an_ intersection. 
O’Neil v. Kansas City Rys. Co., (Mo. 
App.) 239 S.W. 877. (2) Running a 
car at a speed in excess of eight miles 
per hour over a crossing in the busi- 
ness section of the city is negligence. 
Lininger v. San Francisco, V. & N. V. 
R- Co., 123-P:* 235, 18. Cal-App.) 441; 
(3) Twenty miles an hour was a 
negligent speed to approach an inter- 
section where there was much travel, 
especially when the car ran across 
the street without stopping for pros- 
pective passengers, Stussy v. Kansas 
City Rys. Co., (Mo.App.) 228 S.W. 
When a motor cycle rider 
was injured by a street car which ap- 
proached a street intersection at a 
rate of twenty miles an hour, the rail- 
road was held guilty of negligence. 
Robinson v. Springfield St. Ry. Co., 98 
N.E. 576, 211 Mass. 483. (5) Thirty- 
five to forty miles an hour was gross 
and inexcusable negligence on _ the 
part of the motorman, Denny v. Seat- 
tle, etc., Ry..Co., 111 P. 450, 60 Wash. 
426. (6) When the car was going at 
such a high rate of speed that it was 
not stopped until it had run two hun- 
dred and sixty feet beyond the point 
at which it collided with a buggy 
stopped at a street crossing to per- 
mit another car to pass. Finefrock v. 
ante Traction Co., 33 Pa.Super. 638, 


[ce] Qualification of rule.—Opera- 
tors of street cars must have the cars 
under such control at crossings so as 
to yield to the driver of a vehicle the 
right to the use of a crossing ac- 
quired by him by reaching the cross- 
ing while the car is at such distance 
therefrom that it can be stopped in 
time to allow him to pass in safety. 
Donohoe v. Portland Ry. Co., 107 P. 
964, 56 Or. 58. 


{[d] Common-law rule applied.— 
Where the car of a street railway us- 
ing a public highway in which it 
owns no right of way meets an auto- 
mobile at a crossing, in the absence 
of statute or ordinance, the common- 
law rule obtains. ‘‘That rule is that 
their speed should have been reason- 
able under alk the facts and circum- 
stances surrounding the respective 
parties. Such rule imposed upon 
both parties the duty to have their 
vehicles under such control as they 
approached the crossing that 
either could stop before reaching the 
crossing, if to so stop should become 
necessary to avoid a collision between 
them upon the crossing or a situation 
likely to result in such _ collision.” 
Sutton v. Visginia, ete., Co., S.E. 
670, 672, 125 Va. 449. 


fe] When approaching crossing on 
down grade, it is the duty of the 
motorman to make the descent at 
such reasonable speed as not to put 
the car beyond his control, and as 
danger of collisions increases, and he 
sees, or could see, such danger, it is 
his duty to use all means in his pow- 
er to check the speed of, or stop, the 
ear. White v. Wilmington City R. 
Co., 68 A. 931, 22 Del. 105 


[f] Motorman was not bound to 
anticipate, in the case of a collision at 
a crossing, that an automobile which 
had been proceeding along the same 
street a short distance ahead of the 
car would suddenly turn across the 
track so close to the car that the mo- 
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and down the street he is erossing,?* or to reduce 
the speed of the car upon seeing an automobile in 
front of the car,?* or whenever he sees an automo- 
bile approaching an intersection,?® until the danger 
becomes imminent,?® and it appears that the driver 
of a vehicle either will not, or cannot, extricate 
himself from danger.?7 


Where a motorman is con- 


torman, not running at an excessive 
rate of speed, could not stop before 
the collision occurred. Dale v. Den- 
VEL, 7etC;; ‘CO., 9/7) © C7As) 5d | WES RS TSG 
19 Ann.Cas. 1223. 


[sg] Where car approached at rate 
of forty miles an hour, the street 
railroad was liable for injuries re- 
sulting from a collision with a motor-- 
eycle at a street crossing when, if the 
ear had approached at a reasonable 


rate of speed, the injured person 
could have seen it in time-to have 
crossed safely. Robbins vy. Dart- 


mouth, etc., St. Ry. Co., 89 N.E. 1039, 
203 Mass. 546. 


21. Kiley v. Boston Elevated Ry. 
Co., 93 N.E. 682, 207 Mass. 542,31 
L.R.A.N.S. 1153. 


See Harris v. Cleveland; ete., Ry. 
Co., 19 OhioCir.Ct.N.S. 410 (a motor- 
man can only excuse himself for not 
seeing a driver at a crossing when in 
the exercise of proper care he should 
have seen him, by showing that at 
the moment his attention was at- 
tracted by some other matter in the 
line of his duty). * ie 


[a] Collision with boy coasting on 
sled.—Kiley v. Boston Elevated Ry. 
Co3).9380.N-B:s 632, 20% Mass: 542.0 3h 
L.R.A.N.S. 1153. See also supra § 
816 text and note 27, 


22. Stafford v. Chippewa Valley 
Electric R. Co., 85 N.W. 1036, 110 Wis, 
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[a] Person driving wagon.—Staf- 
ford v. Chippewa Valley Electric R. 
Co., 85 N.W. 1036, 110 Wis. 331. 


23. South Covington & C. St. Ry. 
Co. v. Crutcher, 123 S.W. 268, 270, 185 
Ky. 698. 


“As a street car approaches a 
street crossing, it is the duty of.the 
motorman to keep a lookout for per- 
sons or vehicles crossing or about to 
cross the track. In discharging this 
duty he is not required to stop and 
look up and down the street he is 
crossing. His primary duty is to look 
ahead, and to observe persons or 
vehicles approaching the track with- 
in the ordinary range of his vision 
while so looking.” South Covington 
& C. St. Ry. Co. v. Crutcher, supra. 


[a] It was erroneous to instruct 
that it is the duty of operatives of 
street cars to retain such control on 
approaching a crossing as to be able 
to bring them to a full stop before 
striking one (driver of a wagon) in 
the act of crossing the track. Mo- 
bile, ete., R. Co. v. Thompson, 80 So. 
693, 16 Ala.App. 629. 


24. Flack v. Metropolitan: St. Ry. 
Co., 145 S.W. 110, 162 Mo.App. 650. 


Duty as to speed generally see 
supra § 317. 


25. Dill v. Androscoggin & K. Ry. 
Go., 135 A. 248, 126 Me. 1. 


fa] Reason for rule—A motor- 
man owes the duty to his passengers 
of reasonable speedy transportation. 
Dill v. Androscoggin & K. Ry. Co., 135 
A, 248, 126 Me. 1 


26. Farley v. Wilmington, etce., R. 
Co. 4b2 Aub 43,9:19)Del: 58x. 


27. Dill v. Androscoggin & K. Ry. 
COR 135. AS 248) 126 Mer ise, Bilis Vv. 
Metropolitan St. Ry. Co., 138 S.W. 23, 
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fronted by a sudden and immediate danger, such as 
a runaway horse at a crossing, he is not required 
to do what, after mature deliberation, would have 
seemed to a prudent man to be the wisest thing to 
do under the circumstances;?8 but it has been held, 
in such ease, that if the motorman saw the horse 
and could have slowed up sufficiently to let it pass, 
it was his duty to do so,?® and to stop the car, if it 
can be done in the exercise of ordinary care, in 
time to avoid injury.?® Although a motorman and 
the driver of a vehicle approaching a crossing may 
assume that each will exercise due care,* the mo- 
torman is justified in assuming that the driver will 
take ordinary care for his own safety,?? and stop 
‘before placing himself in a perilous position ;** and 
not negligently drive in front of the car;** or ille- 
gally attempt to pass a car turning onto a spur at 
an intersection;?° and that an automobile approach- 
ing a crossing in full view of the car will stop be- 
fore reaching the track,?* unless the conduct of 
the driver is such as should reasonably lead the 
motorman to apprehend the contrary;°7 as the driv- 
er’s ignorance,*® disregard of the ecar,*® inability 
to stop*® or remove himself from peril.41 However, 
it has been held that a motorman has no right to 
assume that a traveler will wait for the car to pass 
unless it is so near the crossing,*? or its rate of 
speed so apparent, that the traveler cannot reason- 
ably expect to cross the track in safety;** or, when 


234 Mo. 657; Flack v. Metropolitan 
St. Ry. Co., 145 S.W. 110, 162 Mo. 36. 
App. 650. Duns. 

28. Phillips v. People’s Pass. R.| 748. 
Co., 42 A. 686, 190 Pa. 222; Moore v. 
British Columbia, etc., R. Co., 22 B.C. 
504. 

29. Harris v. Cleveland, 
Co., 19 OhioCir.Ct.N.S. 410. 


30. Christy v. Des Moines City R. 


Ry. Co., 


Am.S.R. 32; 
ete., R. 
Calindy 
BOURY.. ‘Co., 
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J.Sup.) 118 A. 453. 


Thompson v. Los Angeles & S. 
134 “Py 709 Les. Cal. 43. 


37. Anniston Hlectric & Gas Co. v. 
Rosen, 48 So.°798, 159 Ala. 195, 133 
Arnold v. San Francisco- 45. 
Oakland Terminal Rys., 164 P. 798, 175 
Thompson v. Los Angeles & 8S. 
134 P. 709, 165 Cal 


te 
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approaching a crossing at an unlawful and negligent 
rate of speed, that a driver within eight feet of the 
track and moving at a speed of seven to ten miles 
an hour would not go thereon when there would have 
been no danger except for the motorman’s negli- 
gence,** or, when running through a stop signal at 
a reckless and dangerous rate of speed, that auto- 
mobiles could, or would, yield the right of way.*° 


Sudden stopping of car at intersection has been 
held the proximate cause of damage to a vehicle 
which was compelled to stop to avoid running into 
the car, when another vehicle immediately behind 
the first-named vehicle ran into it.*® 


‘\ 

Motorman of standing street car, at a street cross- 
ing, must use due care before starting to see that no 
vehicle is in dangerous proximity,** and, if neces- 
sary, give warning.*® 


On meeting vehicles at street intersections, proper 
care on the part of the motorman is not “to do ali 
he can to avoid a collision,” but merely to exercise 
ordinary care.*® 


Strict rules of care in railroad crossing collisions®° 
do not apply to street railroad cases;°! but it has 
been held that a law providing that every “railroad 
corporation” shall maintain cattle guards at road 


tric Ry. Co., 165 N.W. 435, 181 Iowa 
1124. 


Bridenstine v. Iowa City Elec- 
tric Ry. Co., supra. } 

44. Friedman v. United Rys. Co. 
of St. Louis, (Mo.App.) 254 S.W. 556. 
Arkansas Power & Light Co. 


v. Cummins, 28 S.W.(2d) 1077, 181 
Ark. 1145, 182 Ark. 1. 


Co., 102 N.W. 194, 126 Iowa 428. 
31. See supra §§ 297-300. 


32. Anniston Electric & Gas Co. 
v. Rosen, 48 So. 798, 159 Ala. 195, 133 
Am.S.R. 32; Carney v. United Electric 
Rys. Co., (R.1,) 129 A. 593. 


33. Casey v. Shreveport Rys. Co., 
7 La.App. 127. 


34. Carney v. United Electric Rys. 
Co., (R.1.) 129 A. 598. 


[a] Lhus the gripman, when ap- 
proaching a crossing, who sees a 
traveler driving across the street to- 
ward the point of intersection, has 
the right to conclude that the traveler 
will not be so foolhardy as to run 
immediately in front of the train. 
Se v. Citizens’ R. Co., 52 Mo.App. 


[b] Motorman is not required to 
presume that an automobile driver 
will fail in his duty to give way to 
the car approaching the crossing at 
the same time as himself. Arnold vy. 
San Francisco-Oakland Terminal 
Ry ss 164 P3798, 075 Cal. a. 


35. Cairns v. Fox, (N.J.Sup.) 118 
A. 453. 


[a] Thus, where a driver knew 
that if he attempted to pass a car on 
its right he would probably be caught 
as it turned on such spur, and 
swerved to the left around the car 
in violation of an ordinance, and was 
struck by a car coming from the op- 
posite direction, the motorman was 
not negligent in failing to look out 
or give warning. Cairns v. Fox, (N. 


D. 
748. 

“When .. . it is apparent to 
the motorman that a collision is 
about to occur, and that the other per- 
son is so circumstanced that, though 
aware of it, he is unable to avoid or 
escape the danger, the duty of the 
motorman to avoid a collision, if he 
can reasonably do so, is complete; 
and if, under those circumstances, he 
fails to avoid it, the other’s right of 
recovery is not dependent upon the 
element of obliviousntss.’”” Newton 
PMs iho (Mo.App.) 202 S.W. 249, 
St: 


38. Anniston Electric & Gas Co. v. 
Rosen, 48 So. 798, 159 Ala. 195, 133 
Am.S.R. 32; Thompson vy. Los An- 
geles & S. D. B. Ry. Co., 184 P. 709, 
165 Cal. 748. 


39. Anniston Electric & Gas Co. v. 
Rosen, 48 So.-798, 159 Ala. 195, 133 
Am.S.R. 32; Thompson v. Los An- 
gelés G28, D. Buy Ry #Coy wd 345 Pr a0 9} 
165 Cal. 748, 


40. Thompson y. Los Angeles & 
S- DI Ba Ry./Co. supra. 


41. Anniston Electric & Gas Co. v. 
Rosen, 48 So. 798, 159 Ala. 195, 133 
Am.S.R. 32. 


[a] “It was the duty of the motor- 
man after seeing him in peril, or by 
the exercise of ordinary care if he 
could have discovered him in danger 
in time to have prevented the colli- 
sion, to have taken means to avert 
it.” Meng v. St. Louis, etce., Ry. Co., 
84 S.W. 213, 216, 108 Mo.App. 553. 


42. Bridenstine v. Iowa City Elec- 


[a] Railway’s operation of its car 
past customary safety stop at an 
exceSSive rate of speed, so that it 
struck a furniture van attempting to 
cross the track on an intersecting 
street beyond such stop, was. negli- 
gence. Harrington v. Kansas City 
Rys. Co., (Mo.App.) 217 S.W. 879. 


46. Mueller v. Milwaukee St. R, 
ree ey N.W. 914, 86 Wis. 340, 21 L.R. 
on hades 


{a] Tlustration—An undertaker 
on a carriage in front of a funeral 
procession arrived at a street cross- 
ing about the time a street car 
reached it, the car stopped suddenly 
directly across the street on which 
the procession was moving and com- 
pelled the driver of such carriage to 
stop suddenly within five feet of the 
car; the pole of the first carriage in 
such procession came into contact 
with undertaker’s carriage and broke 
the panels. Mueller v. Milwaukee St. 
R. Co., 56 N.W. 914, 86 Wis. 340, 21 
LiakeAn agg, 


Liability for obstructing street gen- 
erally see supra §§ 301-309. 


47. Blackwood vy. Monongahela 
Valley Traction Co., 122 S.E. 359, 96 
W.Va. 1. 


48. See infra § 326. 
49. Cincinnati Traction 
Sanders, 82 OhioCir.Ct. 413. 


Motorman’s duties when meet 
vehicles generally see supra § 320. 
50. See Railroads §§ 1768-2104. 


51. Citizens’ St. R. Co. v. Abright 
42 N.E. 238, 1028, 14 Ind.App. 433. : 


CO et, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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crossings applies to a surface railroad.>2 


Under ordinance providing “the driver of all ve- 
hicles” must look out for, and give way to, vehicles 
approaching simultaneously from their right at in- 
tersections, a street car motorman is not relieved 
from the duty to Iook out for an automobile ap- 
proaching from his left.** An ordinance limiting 
the speed of railway trains cannot be applied to 
trains propelled by electricity in the case of a col- 
lision at a street erossing,®* and the failure of a 
ear to stop in front of a station on its way to the 
rear of the station to unload freight and baggage, 
in the course of which it collided with an automo- 
bile at a street crossing adjoining the station, was 
not a violation of an ordinance requiring cars to 
stop at stations.°> Where an east-bound car struck 
a vehicle thirty or forty feet west of a west-bound 
ear stopped at the northeast corner of an intersec- 
tion for the purpose of letting off and taking on 
passengers, it was “about to pass” such car within 
the meaning of an ordinance prohibiting a car about 
to pass another ear going in the opposite direction at 
a point where passengers may alight from, or board, 
it, from proceeding at more than three miles an 
hour.*° 


52. Evans v. Utica, etc., Ry: Co., 89/52 A. 264,19 Del. 512. 
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Violation of company rule relating to the spacing 
of cars was held to be evidence tending to show neg- 
ligence where a car running immediately behind 
another collided with a wagon which was crossing 
the track at an intersection.®? 


Negligence per se. Operation of a street car on 
a public highway in which the company owns no 
exclusive right of way, at such a speed as to pre- 
vent its stopping before reaching a crossing, has 
been held negligence per se.°® 


[§ 326] (bb) Duty To Give Warning. In addi- 
tion to his duty to keep a lookout,®® the motorman 
of a street car may in the exercise of due care be 
required to give a proper warning by sounding the 
gong, or otherwise, when approaching a street cross- 
ing®® or driveway,®! and this duty may be imposed 
by statute®? or ordinance.®? He cannot assume that 
the driver of a vehicle approaching the track at a 
street intersection is aware of the car’s approach 
and neglect to give warning,®* unless it is reason- 
ably apparent that the driver is aware of the.car’s 
approach ;°° however where a driver is aware of 
the approach of a ear, failure to give a warning is 
generally held to be immaterial.°® The motorman 


Ry. Co., 91 N.B. 897, 205 Mass. 519. 


N.Y.S. 1089, 44 Mise. 345 (L. [1892] 
p 1390 c 675 § 32 applies to a street 
railroad incorporated under art 1 p 
1382 of such act). 


53. El Paso Wlectric Ry. Co. v. 
Benjamin, (Tex.Civ.App.) 202 S.W. 
996. 


54. Texas Traction Co. v. Wiley, 
(Tex.Civ.App.) 164 S.W. 1028. 


[a] It was error to admit a speed 
ordinance relating to railway trains, 
such an ordinance having no applica- 
tion to trains propelled by electricity. 
Texas Traction Co. v. Wiley, (Tex. 
Civ.App.) 164 S.W. 1028. 


Cross references: 


Applicability of ordinances generally 
see Negligence §§ 110-116. 


Negligence as affected by ordinances 
fixing rate of speed for street rail- 
roads see supra § 317. 


Regulation of speed of trains by 
municipality see Railroads §§ 1026— 
1030. 


55. Texas Traction Co. v. Wiley, 
(Tex.Civ.App.) 164 S.W. 1028, 1030. 


“The stopping of the express car 
in front of the depot would have 
served no good purpose. It could not 
unload freight at that point, and cars 
going south running down to the spur 
‘and then up to the rear of the depot 
meet with the spirit of the ordinance 
if not with the strict letter thereof.” 
‘Texas Traction Co. v. Wiley, supra. 


56. Loehr v. Wells, (Mo.App.) 253 
S.W. 461. 

57. McCormick v. Columbia Elec- 
tric St. Ry., Light & Power Co., 67 
‘'S.B. 562, 85 S.C. 455, 21 Ann.Cas. 144. 


Violation of rule attending colli- 
‘sion between.cars see supra § 312. 


58. Sutton v. Virginia Ry. & Pow- 
er Co., 99 S.E. 670, 125 Va. 449. 


Rate of speed in excess of that 
fixed by ordinance as negligence per 
se see supra § 317. 

59. See supra § 316. 

60. Del.—Farley v. Wilmington, 
ietc.,, R. Co, 62° A. 543; 19° Del) 581, 
Adams vy. Wilmington, etc., R. Co., 


Iowa.—Hart v. Cedar Rapids, etc., 
R. Co., 80 N.W. 662, 109 Iowa 681. 


Ky.—Louisville, ete., R. Co. v. Bed- 
en Adm’r, 262 S.W. 941, 203 Ky. 
Mass.—Horsman v. Brockton & P. 
te Ry. Co., 91 N.E. 897, 205 Mass. 


Mo.—Zalotuchin v. Metropolitan St. 
R. Co., 106 S.W. 548, 127 Mo.App. 
577; Cole v. Metropolitan St. R. Co., 
97 S.W. 555, 121 Mo.App. 605. 


N.Y.—Piercy v. Metropolitan St. 
Ry. Co., 62 N.Y.S. 867, 30,Misc. 612. 


Pa.—Hellriegel v. Southern Trac- 
tion Co., 23 Pa.Super. 392. 


W.Va.—Blackwood v. Monongahela 
Valley Traction Co., 122 S.E. 359. 96 
W.Va. 1; Ashley v. Kanawha Valley 
Traction Co., 55 S.EH:' 1016, 60 W.Va. 
306, 9 Ann.Cas. 836. 


Ont.—Gowland v. Hamilton, etc., R. 
Co., 33°Ont.L..372, 8 ‘Ont.W.N. 152, °7 
Ont.W.N. 591 (urban crossing). 


[a] Requirement for street car to 
sound gong when approaching an in- 
tersection is for the protection of 
those using the cross street, and not 
those approaching on the same street. 
Louisville, ete., R. Co. v. Bedford’s 
Adm’r, 262 S.W. 941, 203 Ky. 583. 


[b] Street railroad approaching 
intersection twenty miles per hour, 
and without sounding gong, was neg- 
ligent. Robinson v. Springfield St. 
Ry. Co., 98 N.E. 576, 211 Mass. 483. 


[ec] Where motorman saw horse 
and wagon one hundred feet distant 
at a street crossing, with nothing to 
indicate that the horse would sud- 
denly be driven on the track, he was 
not relieved of the duty to give a 
timely warning. Louisville Ry. Co. v. 
Vessels’ Adm’x, 167 S.W. 924, 159 Ky. 
664. 


{[d] Evidence of negligence.—The 
failure to give timely warning of the 
approach of a street car to an inter- 
section has been held to be evidence 
of negligence. Dennis v. North Jer- 
sey St. R. Co., 45 A. 807, 24 N.J.Law 
439. 


61. Horseman v. Brockton & P. St. 


62. See statutory provisions. 


[a] Statute providing that twen- 
ty-pound bell be attached to locomo- 
tive engines and rung at crossings 
does not apply to electric cars (Civ 
Code §§ 486, 1872). Lininger v. San 
Francisco, etc., R. Co., 123 P. 235, 18 
Cal.App. 411. 


_ Applicability of statutes see Neg- 
ligence §§ 110-116. 


63. McCormick v. Columbia Elec» 
tric St. Ry., Light & Power Co., 67 
S.E. 562, 85 S.C. 455, 21 Ann.Cas. 144. 


[a] Where car immediately fol- 
lowing another collided with a vehicle 
at a crossing, under an ordinance re- 
quiring operatives of street cars to 
use all exertions to avoid collisions, 
and to give due notice to drivers of 
vehicles to prevent collisions, proper 
warning of the approach of the car 
which collided with such _ vehicle 
should have been given. McCormick 
v. Columbia Electric St. Ry., Light & 
Power Co., 67 S.E. 562, 85 S.C. 455, 21 
Ann.Cas. 144. 


Cross references: 


Duties as to warnings generally see 
supra § 292. 


Applicability of ordinances see Neg- 
ligence §§ 110-116. 


Municipal corporations as having au- 
thority to enact ordinances see 
Municipal Corporations § 799. 


_ 64 Carey v. Pacific Gas & Electric 
Co., 242 P. 97, 75 Cal.App. 129; Good 
Roads Co. v..Kansas City Rys. Co., 
(Mo.App.) 217 S.W. 858. 


65. Carey v. Pacific Gas & Electric 
Co., 242 P. 97, 75 Cal.App. 129; Good 
Roads Co. v. Kansas City Rys. Co., 
(Mo.App.) 217 S.W. 858. 


66. Jll.—Kick v. Calumet & S. C. 
Ry. Co., 208 Ill.App. 325; Chicago 
Union Traction Co. v. Daly, 129 Ill. 
App. 519. 


Ky.-—Mayer v. Louisville Ry. Co., 
233 -8.W: 785, 192 Ky. 371. 


Mda.—Westerman y. United Rys. & 
Electric Co. of Baltimore, 96 A. 355, 
127 Md. 225; Capital Traction Co. v- 
Contner, 87 A. 904, 120 Md. 78. 
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will not be absolved from negligence merely because 
a driver should have seen the car,®* he must slack- 
en speed the moment it is apparent to him, in the 
exercise of ordinary care, that a warning is not go- 
ing to be effective to prevent a collision;®* and 
where a motorman runs a car at a rate of speed for- 
bidden by an ordinance and rule of the company 
without giving the customary signals of approach 
at a street intersection, it is negligence on the part 
of such motorman, and the company is responsible 
therefor.°® It has been held that, in the case of a 
collision between a street car and vehicle, the ques- 
tion of signals is of importance only where the col- 
lision occurred at a street intersection,’® or where 
such signals are necessary in the exercise of due care 
to warn a vehicle ahead of the approach of the car."? 


Motorman of standing street car at an intersec- 
tion must sound a proper warning if necessary before 
starting his ear,7? and a motorman who started his 
car from a standing position, and without warning 
ran it into a vehicle using a street crossing, was 
negligent ;7? but it seems that a motorman’s signal- 
ing is not negligence if the driver of an automobile 
sees the approaching car.** 


Negiigence per se. The violation of an ordinance 


Mich.—Patterson v. Detroit’ United| ed onto a “Y.” 


Ry., 153 N.W. 670, 187 Mich. 567. 


Mo.—Wood v. Wells, 270 S.W. 332; 
Gubernick v. United Rys. Co. of St. [b] 
Louis, 217 S.W. 33; Bosley v. Wells, 
<App.) 260 S.W. 125; John Koch & 


Son Livery Co. v. United Rys. Co. of] already had.” 
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Patterson v. Detroit 
pie Ry., 153 N.W. 670, 187 Mich. 


Reason for rule.—‘‘Such warn- 
ing would only have served to place 
him in possession of notice which he More 
Patterson vy. 


. y 
i, 


relating to the sounding of the gong at street cross- 
ings has been held not to be negligence per se."° 


Requirement held unreasonable. The violation of 
an ordinance requiring the continuous ringing of a 
bell on a street car while in motion does not render 
the company guilty of negligence per se in a cross- 


ing accident,?® although the ordinance is in a con-. 


dition in the grant of franchise to the company, since 
such condition is unreasonable.*7 : 


Operation of street car backward without audible 
warning and without notice has been held negligence 
as a matter of law.7§ 


[§ 327] gg. Operating at Night or under Adverse 
Weather Conditions. The motorman of a street car 
is not warranted in assuming that, because of a 
storm and darkness, no one will be on the track,’ 
and under such conditions he is required to proceed 
with extra caution,’® and where mist and darkness 
prevent a motorman from observing clearly the po- 
sition of an automobile,®! or discovering whether 
it has cleared the*tracks,®? he should have the car 
under such control that he ean stop it in time to avoid 
a collision with the automobile after the rays of 
the headlight enable him to see it,5* and when the 


feet, but continued at a slow speed, 
the act of t'he motorman in signaling 
him to pass was not negligent. Hirsch 
Ae ea eE nace St. Ry. Co., 94 N.Y.S. 


Griese v. Cleveland Electric St. 


Detroit | R. Co., 24 OhioCir.Ct.N.S. 69. 
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S+, Louis, (App.) 258 S.W. 37; Wink- 
ler v. United Rys. Co. of St. Louis, 
(App.) 229 S.W. 229; Murray v. St. 
Louis Transit Co., 75.S.W. 611, 176 
Mo. 183. 


'Tex.—Southwestern Gas & Electric 
Co. v. Duke, (Civ.App.) 194 S.W. 1010, 
1011. 


Wash.—Cole v. Washington Water 
Power Co., 204 P. 1060, 119 Wash. 29; 
Blanchard v. Puget Sound, etc., Co., 
177 P. 822, 105 Wash. 226. 


“A person may see or hear the 
street car approaching, or otherwise 
have timely notice of it, and thereby 
be as throughly warned as he would 
be if the gong were sounded, in which 
case the omission to give warning 
would not be the proximate cause of 
the injury. So the liability of 
the street car company for injury at 
a street crossing when it failed to 
give signal warning depends on 
whether or not such omission was 
the sole proximate cause of the in- 
jury.” Southwestern Gas & Electric 
Co. v. Duke, supra. 


[a] Failure to warn is not proxi- 
mate cause of injury: (1) Where the 
a@river saw the approaching car. John 
Koch & Son Livery Co. v. United Rys. 
Co. of St. Louis, (Mo.App.) 258 S.W. 
37. To same effect Winkler v. United 
Rys. Co. of St. Louis, (Mo.App.) 229 
S.W. 229. (2)-When the street car 
was seen seventy-five feet away. 
Wood v. Wells, (Mo.) 270 S.W. 3382. 
(3) When the car was’ seen when 
eighty feet away. Mayer v. Louis- 
ville Ry. Co., 233 S.W. 785, 192 Ky. 
371. (4) When the car was seen three 
hundred feet away. Chicago Union 
Traction Co, v. Daly, 129 Ill.App. 519. 
(5) Where one stopping an automo- 
bile on the track knew that a street 
car was coming two and a half blocks 
away. Bosley v. Wells, (Mo.App.) 
260 S.W. 125. (6) Where a car turn- 


United Ry., 153 N.W. 670, 187 Mich. 
567. To same effect Westerman v. 
United Rys. & Electric Co. of Balti- 
more, 96 A, 355, 127 Md. 225. 


67. Bernhardt vy. City, etc., Ry. Co., 
263 EF. 1009, 49 App.D.C. 265. 


68. Good Roads Co, v. Kansas City 
Rys. Co., (Mo.App.) 217 S.W. 858; 
Holden v. ‘Missouri R. Co., 76 S.W. 
973, 177 Mo. 456. See supra § 325 
note 16 [al]. 


69. Horsman y. Brockton & P. St. 
Ry. Co. 91 NB 897,205" Mass. 51/9: 


70. Mullen v. Johnson, 196 Ill.App. 


303. 


[a] Motorman is presumed to 
know that vehicles may be crossing.— 
Mullen v. Johnson, 196 Ill.App. 303. 


[b] At point where there is no in- 
tersecting street a street railroad 
company is not bound to sound a gong 
in the absence of knowledge that any- 
one is on the street at that point. 
Theobald vy. St. Louis Transit Co., 90 
S.W. 354, 191 Mo, 395. 


Motorman as not being under duty 
to give warning between street inter- 
sections see supra § 318. 


71. See infra § 327. 


72. Blackwood vy. Monongahela 
Valley Traction Co., 122 S.E. 359, 96 
W.Va. 1. See also supra § 325 text 
and note 47. 


73. McGurgan v. New York City R. 
Co., 106 N.Y¥.S. 201, 121 App.Div. 519. 


74 Hirsch y. Interurban St. Ry. 
CO.539.4NTY. Sie 830) i 


[a] Thus, where the motorman of 
a stalled car motioned the operator 
of an automobile to pass in front of 
the car at an intersection, and the 
operator of the automobile stood up 
in it and saw the car with which he 
collided at a distance of seventy-five 


Violation of ordinance as negligence 
rer ai generally see Negligence §&§ 


76. Stafford vy. Chippewa Valley 
Electric R. Co., 85 N.W. 1036, 110 Wis. 
331. But see infra § 327. 


77. Stafford v. Chippewa Valley 
Electric R. Co., supra. 


78. Adamson v. City and County of 
san Francisco, 225 P. 875, 66 Cal.App. 
56. q 


79. Heiden v. Minneapolis St. Ry. 
Co., 191 N.W. 254, 154 Minn. 102. 


80. Heiden vy. Minneapolis St. Ry. 
Co., supra. 


[a] “The presumption is that de- 
fendant’s motorman kept a sharp look- 
out ahead, as was his duty, especially 
when driving at night.’’ Beaumont v. 
Beaver Valley Traction Co., 148 A. 87, 
88, 298 Pa, 223. 


Failure to keep lookout at night as 
not being material where collision 
would have occurred anyway see su- 
pra § 327. 


81. Travelers’ Indemnity Co. vy. De- 
troit United Ry., 159 N.W. 528, 193 
Mich. 375. 


82. Travelers’ Indemnity Co. y. De- 
troit United Ry., supra. 


83. Travelers’ Indemnity Co. v. 
Detroit United Ry., supra; Heiden v. 
Minneapolis St. Ry. Co., 191 N.W. 254, 
154 Minn. 102. 


[a] In populous part of city, if 
the motorman could not see more than 
seventy-five feet ahead, he must run 
his car at such a speed that it can be 
stopped within that distance if the 
necessity arises, and if not exceeding 
such speed, he was not keeping a 
proper lookout he was negligent, and 
if Such negligence proximately con- 
tributed to damage to a motor truck 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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brilliance of the lights on a street car is reduced 
under an ordinance requiring them to be screened, 
the operating speed must be reduced in proportion.®4 
A motorman’s act in running at an excessive rate 
of speed without giving warning after seeing a light- 
ed automobile ahead may be negligence,®® and it 
has been held that when, because of darkness, a 
motorman is unable to see far enough ahead to give 
vehicles warning, he must continually sound the 
gong in anticipation of their being on the track;%° 
but it seems that this rule does not obtain on a clear 
night when the ear is equipped with a good head- 
light, where there is no unusual obstruction prevent- 
ing a view of the car,’’ and failure to sound the 
gong is not such negligence as will render the street 
railroad liable when the driver of an automobile 
sees the lights of an approaching car in time not to 
go on the track.*$ 


It is negligence per se for a street railroad to 
operate cars at night at a greater rate of speed than 
will enable those in charge of a car to stop it with- 
in the distance covered by its own lights, to avoid 
collisions with vehicles on the tracks.®® 


When operating car in fog the motorman may be 
negligent in running at a high rate of speed, although 
he discovers the peril as soon as possible, and does 
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everything in his power to avert a collision, as the 


peril, although not. sooner discovered, might have 
been averted but for the speed.2° However, if it 
is shown that a fog did not in any way contribute 
to an accident, the absence of burning headlights, 
or the failure to sound the gong on a car which col- 
lides with a team, it is not material evidence of 
negligence on the part of the street railroad when 
it does not appear that the absence of such warn- 
ings contributed to the injury.®1 It has been held 
that when fog, or rain and snow obscure the view, 
it is the duty of operatives of street cars to proceed 
not in the usual manner, but in a cautious manner, 
so as to insure the safety of others on a public thor- 
oughfare, and to warn them of danger.?? 


[§ 328] (2) Collisions with Vehicles Having Par- 
ticular Rights®*—(a) Fire Apparatus. The superi- 
or,°* or equal,®> right of a street car in its use of 
the streets gives way to fire apparatus on its way 
to extinguish a fire and save property therefrom.®® 
Thus it is the duty of the motorman or other person 
in charge of a street car to give way, and to use 
due precaution to avoid colliding with a fire engine, 
truck, or wagon,®* and to hold himself in readiness 
to avoid such collision when he has reason to antic- 
ipate that such an engine, truck, or wagon may ap- 
pear,®* as when he is approaching and passing a 


on the track, the owner can recover. 
Mobile Light & R. Co. v. R. O. Harris 
Grocery Co., 84 So. 867, 17 Ala.App. 
354. 


[b] Approaching commercial cen- 
ter on misty night.—Where an auto- 
mobile struck another automobile 
parked at the curb, after colliding 
with a street car traveling at a fast 
rate of speed while approaching a 
busy commercial center on a misty 
night, the street railroad was liable 
for damages to the parked automo- 
bile. Geismar v. Gaisser, 124 So. 691, 
12 La.App. 112. 


Motorman as being under duty to 
run car at such speed as to stop with- 
in limit of his vision see supra § 289. 


84 Indianapolis & Cincinnati 
Traction Co. v. Senour, 122 N.E. 772, 
777, 71 Ind.App. 10. 


“Tt is obvious that, notwithstanding 
such ordinance, the duty rests on 
those operating such cars on the 
streets of the city to use the care stat- 
ed. =.2:. 2. for \;the--protection,,, -of 
vehicles thereon, which might require 
a reduction in the speed of such’ cars 
because of the reduction in_ the 
strength of their headlights.” Indi- 
anapolis & Cincinnati Traction Co. v. 
Senour, supra. 


85. Bruening v. Metropolitan St. 
Ry. Co., 168 S.W. 247, 181 Mo.App. 
264. 


[a] Running in excess of thirty 
miles per hour, when the motorman 
saw a lighted automobile five thun- 
dred feet ahead of the car, without 
warning, before the car collided with 
the rear of such automobile, was neg- 
ligence. Bruening v. Metropolitan St. 
Ry. Co., 168 S.W. 247, 181 Mo.App. 
264. 


86. J. F. Conrad Grocer Co. v. St. 
Louis, etc., R. Co., 89 Mo.App. 391. 
But see supra § 326. 


87. Stafford v. Chippewa Valley 
Electric R. Co., 85 N.W. 1036, 110 Wis. 
331. 


[a] Failure to give signal contin- 
aously.—Where a street car, which 


is in good condition, with an electric 
headlight, approaches a crossing on a 
clear, still night at a time when there 
is not much traffic, and there is no 
unusual obstruction preventing a view 
of the car by a person approaching on 
a cross street, the failure of the mo- 
torman continuously to sound the 
gong is not negligence. Stafford v. 
Chippewa Valley Electric R. Co., 85 
N.W. 1036, 110 Wis. 331. 


88. Upton y. United Rys., etc., Co., 
110 A. 484, 1386 Md. 212. 


[a] Rule applied: (1) Where a 
chauffeur saw the lights of an ap- 
proaching car in time not to have 
gone on tracks. Upton y. United 
Rys., ete., Co.,-110 A. 484, 136 Md. 
212. (2) Where a driver had seen 
the car in time to avoid colliding, but 
attempted to cross the track. Blanch- 
ard vy. Pudget Sound Traction, Light 
me Power Co., 177 P. 822, 105 Wash. 

6. 


Failure to warn as being immaterial 
when notice is had of car’s approach: 


Approaching street intersections see 
supra § 326. 

Approaching vehicles on or near track 
see supra § 323. 

Meeting vehicles see supra § 320. 

Passing vehicles see supra § 319. 

Vehicles approaching track or car 
see supra § 324. 


89. Chambers v. Princeton Power 
Co., 117 S.H. 480, 93 W.Va. 598, 29 
A.L.R. 1041. 


Speed as negligence per se see Su- 
pra § 317. 


90. Fisher v. Union R. Co., 83 N. 
Y.S. 694, 86 App.Div. 365. 


91. Mackey v. Philadelphia & West 
Chester Traction Co., 76 A. 201, 227 
Pa. 482. See also supra text and note 
88. 


92. Engelman v. Metropolitan St. 
RR: Co., 113) SW. 700, 183 Mo.App: 


| 514. 


93. Contributory negligence of 
driver of fire engine or truck or fire- 


men thereon see infra § 404. 
94. See supra §§ 297-300. 
95. See supra §§ 297-300. 
96. Cross references: 


Rights and mode of use of public 
thoroughfares generally see High- 
ways § 410. 


Street cars and other users of streets 
i sonia equal rights see supra § 


Street cars as having superior right 
to use of streets see supra § 297. 


97. Ind.—Indianapolis Traction & 
Terminal Co. v. Hensley, 115 N.E. 934, 
186 Ind. 479. : ‘ 


Ky.—Flynn y. Louisville R. Co., 62 
S.W. 490, 110 Ky. 662, 23 Ky.L. 57. 


La.—Wood v. New Orleans R., et¢., 
,Co-, 41° So. 4386, 127 Lae 119. 


Mo.—Michael v. Kansas City West- 
ern Ry. Co., 143 S.W. 67, 69, 161 Mo. 
App. 53 [quot Cyc]. 


N.Y.—New York v. Metropolitan St. 
R. Co., 85 N.Y.S. 6938, 90 App.Div. 66 
[aff 75 N.E... 1128, 182° N.Y: 5586]5 
Geary v. Metropolitan St. R. Co., 77 
N.Y.S. 54, 738 App.Div. 441. j 


Va.—Richmond R., ete, Co. v. 
Garthright, 24 S.B. 267, 92 Va. 627, 
53 Am.S.R. 839, 82 L.R.A. 220. 


Wis.—Hanlon v. Milwaukee Elec- 
pile R., etc., Co., 95 N.W. 100, 118 Wis. 
10. 


[a] At street intersection ‘‘it 
makes no difference whether the truck 
struck the street car or the street 
car ran into the truck. The question 
is not which struck the other, but 
whether the truck had the right of 
way at the time, and whether the 
street car could have been stopped 
after the motorman saw, or could have 
seen, that the fire truck on its way 
to a fire was approaching, and about 
to cross the track.’’ Malone v. Kan- 
sas City Rys. Co., (Mo.App.) 232 S.W. 
782, 785. 


98. Dole v. New Orleans R. & 
Light Co., 46 So. 929, 121 La. 945, 19 
L.R.A.N.S. 623. 
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house in which they are kept.®® 


stances.° 


Exercise of caution as required vy company rules, 
The exercise of precautions 


ordinance, or statute.® 


_[a] Seeing a piece of fire appara- 
tus was express notice, before a col- 
lision with a fire engine, that the 
fire department was responding to an 
alarm which required the use of the 
streets at or near the point of the col- 
lision. Indianapolis Traction & Ter- 
minal Co. v. Hensley, 115 N.E. 934, 186 
Ind. 479. 


99. See cases infra this note. 


[a] Motorman is guilty of double 
negligence, when passing in front of 
a fire engine house, when driving at 
full speed in approaching such house, 
where he fails to see in time to stop 
and avoid a collision an outcoming 
hose cart, a signal having been given 
when the car was one hundred and 
forty-four feet distant from the en- 
gine house. Dole v. New Orleans R. 
& Light Co., 46 So. 929, 121 La. 945, 
19 L.R.A.N.S. 623. 


[b] “Hearing the alarm and know- 
ing that he was about to pass an en- 
gine house, it was his duty to stop 
or bring his car under such control 
that it could be stopped instantly. 
Seeing the hose wagon dash out of the 
house, he had no right to assume, 
especially in the face of contrary 
appearances, that it would turn sharp- 
ly to the right and avoid crossing the 
ear track. It was his duty to give the 
wagon ample room, and not impede 
or endanger its progress.” Michael 
v. Kansas City, etc., Ry. Co., 143 S.W. 
67, 69, 161 Mo.App. 53. 


1. See cases infra note 9. 


2. Duffy v. Kansas City Rys. Co., 
(Mo.App.) 217 S.W. 883. 


3. Knox v. North Jersey St.:R. Co., 
“tae 423, 70 N.J.Law 347, 1 Ann.Cas. 


“The rule of the road with relation 
to vehicles approaching a_ street 
crossing, is that the first to reach the 
crossing, traveling at a reasonable 
rate of speed, has the right to pass 
over first.:... .. This rule isa part 
of the common law of the state, and 
applies to vehicles of every character. 
It may be conceded that the impor- 
tance of having a fire engine or truck 
reach its destination as speedily as 
possible makes it advisable that it 
should be given superior right in the 
public streets, and that trolley cars 
Sy oon should be required to yield 
it the right of way at street crossings. 
Such a right may be granted by leg- 
islative enactment, and, to some ex- 
tent at least, by municipal regula- 
tion.” Knox v. North Jersey St. R. Co., 
supra [cit Indianapolis Traction & 
Terminal Co. v. Hensley, 115 N.E. 934, 
186 Ind. 479]. See also cases infra 
note 8. 


4. New York vy. Metropolitan St. 
R. Co., 85 N.Y.S. 693, 90 App.Div. 66 
[aff 75 N.E. 1128, 182 N.Y. 536]. 

5. New York y. Metropolitan St. 
R. Co., supra. 

6. Cross references: 


It has been held 
that firemen going to a fire are given the right of 
way over street cars, not only by ordinance,’ but by 
common law as a matter of necessity; however, 
there is authority to the contrary.* 
held that negligence cannot be predicated on the 
mere fact that a car was running at a high speed,* 
and that the only duty resting on a street railroad 
was to exercise reasonable care under the circum- 
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road ;° 


It has been 


nance.!? 


Statutory and municipal regulations 
generally see supra §§ 228, 229. . 


Municipalities as ‘having power to en- 
act ordinances see Municipal Cor- 
porations § 799. 


Rules and regulations of company see 
supra § 240. 


7. Dole v. New Orleans R. & Light 
Co., 46 So. 929, 121 La. 945, 19 L.R.A. 
N.S. 623. 


[a] Where right of way is given 
by rule of company, persons in charge 
of a street car must yield to fire ap- 
paratus, and uSe every reasonable pre- 
caution to avoid collision. Boylan v. 
New Orleans, ete., Co., 71 So. 360, 139 
La. 185, Ann.Cas.1918A 287. 


[b] Company rule construed.—A 
company rule requiring that cars 
passing engine houses must not go 
faster than four miles an hour is not 
to be construed as applying to the 
space directly in front of the engine 
house, but includes the approach 
thereto. McKernan y. Detroit Citi- 
ZENS iSite, wees COnaal O12 IN AW.o Odes LoS 
Mich. 519, 68 L.R.A. 347. 


[ec] Such rule of company does 
not add to its obligation to public, so 
as to change its liability in case of 
injury to a fireman because of the col- 
lision of a car with apparatus start- 
ing for a fire. McKernan vy. Detroit 
Citizens’ St. R. Co., 101 N.W. 812, 138 
Mich. 519, 68 L.R.A. 347. 


Liability as affected by violation of 
rules generally see supra § 291. 


8. See statutory provisions. 


[a] By legislative enactment, fire 
engines driving to fires may be grant- 
ed right of way at street crossings. 
Knox v. North Jersey St. R. Co., 57 A. 
423, 70 N.J.Law 347. 


[b] Where right of way is given 
by statute, persons in charge of a 
street car must yield to fire apparatus 
and use every reasonable precaution 
to avoid a collision. Boylan vy. New 
Orleans, etc., Co., 71 So. 360, 139 La. 
185, Ann.Cas.1918A 287. See also 
cases supra note 3. 


Applicability of statutes see Neg- 
ligence §§ 110-116. 


[c] Under Greater New York Char- 
ter, L. (1897) ¢ 378 § 748, as amended 
by L. (1900) ¢ 155, giving the fire in- 
Surance patrol and fire apparatus pro- 
ceeding to a fire the right of way in 
the streets over all vehicles except 
those carrying mail, and making it a 
misdemeanor to refuse to accord such 
right of way, it is abstractly the duty 
of a motorman to stop his car to give 
the street to a patrol,truck, if it is 
seen, or by the exercise of reason- 
able care could be seen, in time to stop 
the car. Duffghe v. Metropolitan St. 
R. Co., 96 N.Y.S. 324, 109 App.Div. 603 
[aff 79 N.E. 1104, 187 N.Y. 522). 


9 See cases infra this note. 


[§ 328 


as to the peculiar rights of fire apparatus may be 
required by a rule or regulation of the street rail- 
by statute ;® 
by the custom of a particular locality.° 
been held that, under an ordinance giving fire ap- 
paratus the right of way, the driver of a fire truck 
has the right to assume that the motorman of an 
approaching street car, on discovering the truck, 
would so control the car as to give the truck the 
right of way,11 and that, regardless of intent, proof 
of negligence establishes a violation of such an ordi- 
The right of way given fire apparatus by 


or, possibly, 


by ordinance ;° 
It has 


[a] Where right of way is given 
by ordinance, persons in charge of a 
street car must yield to fire apparatus 
and use every reasonable precaution 
to avoid collision. Boylan v. New Or- 
leans, ete., Co., 71 So. 360, 139 La. 185, 
Ann.Cas.1918A 287. 


[b] Wiolation of such ordinance 
may be Yegligence, although the street 
car operatives did not hear the signal 
of the approaching fire apparatus, 
when it could have been discovered 
by ordinary care. Indianapolis Trac- 
tion & Terminal Co. v. Beck, 108 N.E. 
153,57 Ind: App. 527. 


[c] Construction of ordinance.— 
Where a section of an ordinance pro- 
vides that the apparatus of the fire 
department shall have the right of 
way while going to, and at, any fire, 
and another section provides that the 
ears of a street railroad company 
shall be entitled to the track, and that 
in all cases where any team shall’ 
meet or be overtaken the team or 
vehicle shall give way to the car, 
the former section is controlling as 
to the right of way as between a 
street car and fire apparatus respond- 
ing to an alarm. McBride v. Des 
Moines City R. Co., 109 N.W. 618, 134 
Iowa 398. 


[d] Conflicting provisions of an 
ordinance.—Where one section of an 
ordinance gave fire apparatus the 
right of way when going to a fire, and 
another section provided that street 
railroad companies should be entitled 
to the track when meeting or overtak- 
ing teams and vehicles, the former: 
controls as between a street car and 
fire apparatus responding to an alarm. 
McBride v. Des Moines City R. Co., 
109 N.W. 618, 134 Iowa 398. 


[e] Implied right of way inde- 
pendent of ordinance.—‘“I will say 
that such right of way would be im- 
plied without the aid of any such or-. 
dinance.”” Warren v. Mendenhall, 79: 
N.W. 661, 77 Minn. 145 (per Canty, J.). 


_ Applicability of ordinances see Neg- 
ligence §§ 110-116. 


10. ‘Knox y. North Jersey St. R. 
Co., 57 A. 423, 70 N.J.Gaw 347, 1. Ann. 
Cas. 164. 


[a] Superior rights of fire appara- 
tus ‘may also, perhaps (although this 
we do not decide), grow out of a cus- 
tom existing in the particular local- 
ity where it is sought to be exercis- 
ed.” Knox v. North Jersey St. R: 
Co., 57 A. 423, 70 N.J.Liaw 347, 349, 
1 Ann.Cas. 164. ~ 


11. New York v. Metropolitan St. 
R. Co., 85 N.Y.S. 693, 90 App.Div. 66 
Laff 75 N.H. 1128, 182 N.Y. 536]. 


12. Indianapolis Traction & Termi- 
7 cou Hensley, 115 N.E. 934, 186 
nd. 


Intent to do act as affecting negli-. 
gence see Negligence § 41. © 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ay 


§§ 328-331] 


such an ordinance is absolute,1* the motorman need 
not know that it is going to a fire,!* and he is not ex- 
cused when it develops that the apparatus was going 
to a fire unless he did not know, or did not have 
good reason to believe, that it was approaching.!> 
Under an ordinance providing for a penalty for the 
obstruction of fire apparatus, negligence on the part 
of a street railroad, regardless of intent, will es- 
tablish a violation of such ordinance, and create a 
liability in favor of one injured as a result of such 
negligence without fault on his part.1¢ It has been 
held that the statutory right of way rule!? is not 
applicable to fire apparatus.t8 Violation of such 
an ordinance may be regarded as negligence as a 
matter of law,t® or negligence per se.2° However, 
the violation of a company rule relating to speed 
has been held not to be negligence per se, but evi- 
dence bearing on the question of whether a faster 
rate is in accordance with careful management.?! 


[§ 329] (b) Police Vehicles. Under an ordinance 
giving a police patrol the right of way, a street 
car motorman,is required to stop the car if neces- 
sary to yield such right of way,?? and such an ordi- 
nance applies at street intersections.?* <A street car 
may be required to stop the car upon the approach 
of a police vehicle under a eustom,?* and the failure 
of a motorman to stop when it is shown that, if he 
had been reasonably attentive to the approach of a 


13. Hackleman v. Kansas City 20. 
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police patrol, he could have stopped the car in time 
to have avoided a collision, has been held a proxi- 
mate cause of injury, notwithstanding other causes 
may have concurred or participated therewith’ to 
cause injury.?° 


[§ 330} (c) Ambulances. The failure of a street 
car motorman to observe an ordinance which gave 
right of way at street intersections to traffic going 
north and south cannot be relied on by the owner 
of an ambulance as creating liability for damages 
to it in a collision.2® Where an ambulance which 
was under the jurisdiction of a health department, 
but did not belong to it, collided with a street car, 
it was held not to be within an ordinance providing 
that an “ambulance of the department of health” 
shall have the right of way in the streets.?7 


[§ 331] 5. Injuries to Persons on or near Track*?8 
a. Persons Generally—(1) General Care Required 
and Liability. Since travelers on a public street 
along which street car tracks are laid have an equal 
right with the street railroad company to use such 
street,2° it is the duty of the company to exercise 
such reasonable and ordinary care in the manage- 
ment and operation of its cars as the particular cir- 
cumstances may require, to avoid injuring persons, 
such as pedestrians or other persons who may be 
on or near its tracks in such street,?° whether the 


bound traffic, a condition which can- 


hg Co.; 217 S.W. 618, 203 Mo.App. 
125. 


14. Hackleman vy. Kansas City 
Rys. Co., supra, 
15. Hackleman v. Kansas City 


Rys. Co., supra. 


[a] There was no liability on part 
of company for the violation of such 
ordinance where the motorman used 
ordinary care to discover the approach 
of fire apparatus, and used all means 
at hand to avoid a collision, and the 
driver of the fire apparatus did not 
slow up on approaching the tracks, 
as he should have done, and as was 
customary. Coles vy. New Orleans Ry. 
& Light Co., 63 So. 401, 133 La, 915. 


16. Indianapolis Traction & Ter- 
minal Co. v. Hensley, 115 N.E. 934, 
186 Ind. 479. 


Cross references: 


Obstructions in street or highway 
generally see supra §§ 302-309. 


Intent to do act as affecting liability 
see Negligence § 41. 


17. Cross references: 


Law of road as related to use of 
streets generally see Municipal Cor- 
porations §§ 3899-3906. 


Use of highways’and law of road see 
Highways §§ 409-429. 


18. Ring v. Minneapolis St. 
Co., 217 N.W. 130, 173 Minn. 265. 
cases supra note 3. 


19. Spittle v. Charlotte, etc., Ry. 
Co., 75 S.E. 910, 175 N.C. 497. 


[a]. Where car collided with sec- 
ond of two trucks at crossing, it was 
held that, “if the motorman ought to 
have seen the approach of the second 
truck in time to have stopped, his 
failure to do so was in violation of a 
city ordinance, and negligence as a 
matter of law.’ Spittle v. Charlotte, 
etc., Ry. Co., 95 S.E. 910, 912, 175 N. 

Ore 


hve 


Ry. 
See 


nal Co. v. Smith, 128 N.E. 38, 190 Ind. 
698; Indianapolis Traction & Termi- 
nal Co. v. Howard, 128 N.E. 35, 190 
Ind. 97; Indianapolis Traction & Ter- 
minal Co, y. Hensley, 115 N.E. 934, 186 
Ind. 479. 


Violation of ordinance as negligence 
yer fe generally see Negligence §§ 
5-107. 


21. McKernan y. Detroit Citizens’ 
St. R.aCo., LOU IN UW 812,138 Mich, 
519, 68 L.R.A. 347. 


Contributory negligence of driver 
of police vehicle see infra § 404. 


22. Hogan v. Kansas City Public 
Service Co., 19 S.W.(2d) 707, 322 Mo. 
1103, 65 A.-iR. 129: 


23. Nolan vy. Kansas City Rys. Co., 
(Mo.App.) 247 S.W. 429. 


24. See Hogan v. Fleming, 297 S. 
W. 404, 317 Mo. 524. 


25. Hogan v. Fleming, 
404, 317 Mo. 524. 


“We cannot say that the act of the 
pedestrian in stepping from the west 
loading platform directly into the 
path of the approaching police patrol 
was such a happening, or circum- 
stance, as could not have been reason- 
ably anticipated by the motorman. 
Stee It isnot essential that . . . 
motorman could thave foreseen the 
very injury which resulted, or could 
have anticipated the exact manner in 
which the injury did occur, but it is 
sufficient if the negligence of .. . 
motorman was a proximate cause of 
the injury.” Hogan y. Fleming, 297 
S.W. 404, 410, 317 Mo. 524 [rev 265 
S.W. 875, 218 Mo.App. 172]. 


26. Cook v. United Rys., etc., 104 
Avs asS los dn 553 sGwhere,. the 
eourt said: “This provision, like all 
other provisions of municipal regula- 
tion, must be given reasonable con- 
struction. To extend it as far as the 
plaintiff now asks would be to place a 
prohibition upon all east and west 


297 S.W. 


*By JoHN F. MCDONALD (§§ 331-358). 


not be supposed to have been intend- 
ed by the framers of the ordinance’’). 


27. Dillon v. Nassau Electric R. 
Co., 68 N.Y.S. 1098, 59 App.Div. 614. 


28. Duties with respect to particu- 
iar crave ee of persons see supra 8§§ 
76-285. 


Personal injuries sustained as inci- 
dent to collision of street car with 
vehicle or animal see supra § 314. 


Personal injuries sustained by pas- 
senger of street car see Carriers §§ 
1294-1480. 


29. See supra § 297. 


30. Ala.—Mobile Light, etc., Co. v. 
Burch, 68 So. 509, 12 Ala.App. 421. 


Cal.—Shea vy. Potrero, etc., R. Co., 
44 Cal, 414. 


Colo.—Denver City Tramway Co. v. 
Brown, 143 P. 364, 57 Colo. 484. 


Conn.—Morse v. Consolidated R. 
Co), V1 -A...553, 81 ‘Conn, 395: 


Del.—Truman v. Wilmington City 
Ry. Co., 78. A.. 636,;.23 Dell )192) Taft 
R2°A. 983, 23° Del. 197]. 


D.C.—Bremmerman y. Georgetown 
& Tx.Ry- Co., 273 FE. 342;°50 App.D-C. 
378; Capital Traction Co. v. Apple, 34 
App.D.C. 559. 


Ill.—Chicago City R. Co. v. Tuohy, 
63 N.B. 997, 196-Tll. 410, 58 L.R.A. 
270; McGary v. West Chicago St. R. 
Co., 85 I1l.App. 610. 


Ky.—Paducah City R. Co. vy. Alex- 
ander, 104 S.W. 375, 31 Ky.L. 1043. 


Mo.—Koenig v. Union Depot Ry. 
Co., 73 S.W. 637, 173 Mo. 725; Kube 
v. St. Louis Transit Co., 78 S.W. 582, 
103 Mo.App. 582. 


Ohio.—Cincinnati Traction Co. v. 
Johnson, 32 OhioCir.Ct. 594. 


‘Porto Rico.—Zanabria v. Ponce, 
ete., Ry. Co., 4 Porto Rico Fed. 4. 


Tex.—Dallas Rapid Transit R. Co. 
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« 


‘pedestrians be children or adults,*! and if it fails 
to exercise such care it is guilty of negligence and 
liable for injuries caused thereby,?? provided such 
negligence is the proximate cause of the injuries,** 


and provided the injured person’s 


has not contributed as a proximate cause to his 
What constitutes ordinary care toward 
a person who is injured by the operation of a street 
ear, while he is on or near the tracks, depends up- 
-on the circumstances of the particular case,*° and 
greater precautions are necessary in order to fulfill 


injuries.*4 


ve Dunlap, 26 S.W. 877, 7 Tex.Civ.App. [| 
471. : 


Wash.—Slipper v. Seattle Electric 
Co., 128 P. 233, 71 Wash. 279. 


rie [a] Street railroad company and 
pedestrian are each bound to exercise 
the care required by the circumstanc- 
es. Culbert v. Wilmington & P. 
Traction Co., 82 A. 1081, 26 Del. 253; 
Riccio v. People’s Ry. Co., 82. A. 604, 
26 Del. 235; Truman vy. Wilmington 
City Ry. Co., 78 A. 636, 23 Del. 192 [aff 
72 A. 988, 23 Del. 197]; Capital Trac- 
_ tion Co. v. Apple, 34 App.D.C. 559; 
Saylor v. Union Traction Co., 81 N.E. 
94, 40 Ind.App. 381; Pickell v. St. 
Paul City Ry. Co., 1389 N.W. 616, 617, 
120 Minn. 340; Weiss v. Pittsburgh 
Rys. Co., 152 A. 674, 301 Pa. 5389; Mur- 
hy v. Philadelphia Rapid Transit 
Bo. 132 A. 194, 285 Pa. 399; Shields 
v. Philadelphia Rapid Transit Co., 
104 A. 665, 261 Pa. 422. 


i [bj] Higher degree of care requir- 
5 ed of street railway than of railroad. 
f —(1) The motorman of a street car 
must be more diligent and carefui for 
4 the safety of persons on the track 
than a locomotive engineer (Smith v. 
Bee Charlotte HPlectric Ry. Co., 92 S.H. 
ee 382, 173 N.C. 489; Ingle v. Asheville 
Power, etc., Co., 90 S-E. 953, 172 N.C. 
751). (2) “It is common knowledge 
that the conditions attending the 
operation of ordinary steam rail- 
ways across country highways, and 
P even city streets, and those at- 
RSs tending the running of electric cars 
: along the streets of an ordinary city, 
are essentially different.” Capital 
Traction Co. v. Apple, 34 App.D.C. 
559. 569) .570.) C3) “The. duty: of a 
street railway company in operating 
cars over its tracks in a city street 
is quite different from the duty of a 
: steam railroad in operating trains 
My over its private right of way.” Prun- 
} ty v. Tyler Traction Co., 110 S.E. 570, 
#3 574, 90 W.Va. 194. See to same effect 
Seymour v. Winnipeg Electric R. Co., 

19 Man, 412, 415. 


[c] Degree of care not that of 
carrier to passenger.—(1) While a 
7 ee street railway which is guilty of neg- 
ie ligence and thereby strikes a pedes- 

trian with one of its cars is liable 
(Niles v. Boston Hlevated Ry. Co., 114 
N.E. 730, 225 Mass. 570), (2) it can- 
not be held to the high degree of 
care which is required of a carrier 
toward its passengers (Niles vy. Bos- 
ton Elevated Ry. Co., supra). (3) 
For example, where a passenger in a 
street railway car, who obtains from 
the conductor on that car a transfer 
eheck for transportation on a car 
whose starting point is a short dis- 
tance beyond the terminus of the first 
ear, and who on reaching such termi- 
nus by direction of the conductor 
alights with other passengers from 
the first car and is walking along a 
public highway for the purpose of 
boarding the second car, which is 
‘waiting to take passengers from the 
first car, as matter of law has ceased 
to be a passenger on the first car and 


ee 
7 
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own negligence 


has not become a passenger on the 
second car, and toward the corpora- 
tion operating both cars’ is in’ the 
relation of a traveler on the highway 
with regard to personal injuries sus- 
tained by being struck by one of the 


cars. Niles v. Boston El. R. Co., su- 
pra. 
[d] Liability tested by whether 


danger “could” or “would” be discov- 
ered by ordinary care.—(1) Ordinari- 
ly, the question of liability for a per- 
sonal injury sustained by one on or 
near the tracks of a street railway 
company is not what “could” as a 
matter of possibility have been dis- 
covered by the motorman of the car 
inflicting the injury, but what “would” 
have been discovered by him in the 
exercise of ordinary, care. Miller v. 
Chicago Rys. Co., 224 Ill.App. 468. 
(2) However, as applied to an ob- 
ject on-the track, if, by the exercise 
of ordinary care, one “‘would” see an 
object or situation, then by the exer- 
cise of such care ‘he ‘could’ see it; 
and if by the exercise of such care he 
could see it, then by its exercise he 
would see it (Miller v. Chicago Rys. 
Co., supra), (3) hence, whether lia- 
bility is determined by either stand- 
ard is immaterial, since either im- 
plies the other (Miller y. Chicago Rys. 
Co., supra). 


[e] Duty of care not relieved by 
presumption of care on part of other 
person.—‘‘In every case each party 
has the right to presume that the 
other party will do his duty—exer- 
cise due care—but such presumption 
in no wise relieves either party from 
the duty of exereising ordinary and 
reasonable care on his own part.” 
Culbert v. Wilmington & P. Traction 
Co., 82 A. 1081, 1084, 26 Del. 253. 


Cross. references: 


Care required by railroad to avoid in- 
juries to persons on or near rail- 
road track see Railroads § 2123 et 
seq. 


Degree of care required in operation 
of street railroads generally see 
supra § 275. 


Degree of care required toward chil- 
dren and others under disability on 
Ae near track see infra §§ 351-— 


31. Kube v. St. Louis Transit Co., 
78 S.W. 582, 103 Mo.App. 582. 


Care toward children see infra §§ 
351-356. 


Care toward persons under disabili- 
ty see infra § 357. 


32. O’Callaghan vy. Metropolitan 
St. R. Co., 75 N.Y.S. 171, 69 App.Div. 
574 [aff 66 N.E. 1112, 174 N.Y. 521]; 
Silberstein vy. Houston St., ete., Ferry 
R. Co., 4 N.Y.S. 843, 52 Hun 611. [rev 
on facts 22 N.E. 951, 117 N.Y. 293]; 
Treanor vy, Manhattan R. Co., 16 N.Y. 
S. 5386, 28 Abb.N.Cas. 47, 21 N.Y.Civ. 
Proc. 364 [rev 14 N.Y.S. 270]; Hen- 
nessey v. Forty-Second St., etc, R. 
Co., 84 N.Y.S. 158; Houston City St. 


the rule in some instances than in others.*® 
ordinary care required by a street car motorman 
has been stated to be not that the street car com- 
pany do everything in its power to avoid an acci- 
dent. to a pedestrian,®? nor is it required to take 
the care that men of extreme prudence might take,** 
but it is required to exercise such care as a person 
of ordinary prudence and caution according to the 
usual and general experience of mankind would 
exercise in the same situation and circumstances as 
those of the motorman in charge of the ear.*° 


The 


Thus. 


R. Co. v.\Woodlock, (Tex.Civ.App.) 29 
S.W. 817. 


[a] Nuisance.—The operation of 
freight cars over street railroad 
tracks without authority and in vio- 
lation of law constitutes a nuisance, 
for which a pedestrian injured there- 
by is entitled to recover without re- 
gard to the care exercised in operat- 
ing such cars. Daly v. Milwaukee 
Electric R., ete., Co., 96 N.W. 832, 119 
Wis. 398, 100 Am.S.R. 893. 


33. See infra § 358. 

34. See infra § 359 et seq. 

35. See cases infra this note. 

[a] Degree of care varying with 


particular circumstances.—(1) “No 
fixed rule can be laid down for the 
government of every case that aris- 
es.” Capital Traction Co. vy. Apple, 
34 Appi D.C. 559, 570. (2) “Whatuis 
due care must depend on the circum- 
stances of the particular case.” Cap- 
ital Traction Co. v. Apple, supra. To 
same effect Culbert v. Wilmington & 
PP, Traction. Co, 82 A. 10815 267 per 
253. (3) What is ordinary care to- 
ward persons on or near the track 
may depend upon the age of such 
persons, aS well as upon the place, 
condition, and surrounding circum- 
stances in the particular casé. Chi- 
cago City R. Co. v. O’Donnell, 114 Ill. 
App. 359. (4) “The care and pru- 
dencé required will be increased or 
diminished according as the ordinary 
liability to danger and accident, and 
to do injury to others, is increased or 
diminished in the operation and use 
of the railway.’ Gismondi v. Peo- 
ple’s SRO" Co:s (Del): 183.) A. SG ees: 
(5) In public streets where people 
are passing to and fro continuously, 
street railway companies are charg- 
ed with the duty of exercising great- 
er caution in operating their cars to 
avoid injury to persons on or near 
the tracks than when such cars are 
being operated in less populous sec- 
tions. Zanabria vy. Ponce Ry. Co., 4 
PortoRicoFed. 4, 


36. Kube v. St. Louis Transit Co., 
78 S.W. 582, 103 Mo.App. 582. 


37. Cincinnati Traction 
Johnson, 32 OhioCir.Ct. 594. 


38. Kube y. St. Louis Transit Co., 
78 S.W. 582, 108 Mo.App. 582. 


39. Mobile Light, ete, Co. v. 
Burch, 68 So. 509, 12 Ala.App. 421; 
Denver City Tramway Co, v. Brown, 
143 P. 364, 57 Colo. 484; Koenig v. 


Union Depot Ry. Co., 73 S.W. 637, 173 
Mo. 725. 


_[a] “In other words, due care is 
simply such care as an ordinarily 
prudent man running a street car 
would use to prevent injury to peo- 
ple in the street.” Mobile Light, ete., 
Co. v. Burch, 68 So. 509, 511, 12 Ala. 
App. 421. To same effect Denver City 
Tramway Co. v. Brown, 143 P, 364, 57 
Colo. 484. 


[b] “The term ‘or ry care and 
caution’ must be understood to impart 


Ce. 7 sve 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


“v. Cass 


it is the duty of the company to exercise such care 
as 1s reasonably demanded by all the surrounding 
circumstances, in regard to looking out for persons 
on or near the track,*® the speed and control of the 
car,*? the sounding of the bell or gong,*? and the 
slowing up and stopping of the car.** 
ever, a street railroad company exercises due care 
in the management and operation of its cars, it is 
not liable for injuries to individuals on or near its 
tracks, which result from unavoidable accidents, 


without any fault on its part.*4 
Custom. 


all the care and caution which the 
peculiar circumstances of the case, 
reasonably require, and such as a 
reasonably prudent and careful man 
would exercise under like circum- 
stances.’ Gismondi y. People’s R. 
Co., (Del.) 83 _A. 136, 138. To same 


' effect Kube v. St. Louis Transit Co., 


78 S.W. 582, 103 Mo.App. 582. 


40. See infra §§ 333, 346, 358, 357. 

41. See infra §§ 335, 340-342, 348, 
Bae. 

42. See infra §§ 334, 339, 347, 354. 

43. See infra §§ 335, 340-342. 


44. Ala.—Schneider Vv. Mobile 
Light, etc., Co., 40 So. 761, 146 Ala. 
344. 


Cal.—Tower v. Humboldt Transit 
Co., 169 P. 227, 176 Cal. 602. 


Del.—Riccio v. People’s Ry. Co., 82 
A. 604, 26 Del. 235; Wilmington City 
Ry. Co. v. Truman, 72 A. 783, 23 Del. 
197 [aff 78 A. 636, 23. Del. 192]; Hein- 
el v. People’s Railway Co., 67 A. 178, 
22 Del. 428. 


D.C.—Capital Traction Co. v. Ap- 
ple, 34 App.D.C. 559. 


Ky.—Gordon vy. Louisville R. Co., 
44 S.W. 972, 19 Ky.L. 1959. 


La.—Culbertson v. Crescent City R. 
Co., 20 So. 902, 48 La.Ann. 1376; Har- 
gus v. New Orleans Public Service, 
118 So. 847, 9 La.App. 117; Weir v. 
New Orleans Public Service, Inc., 5 
La.App. 292. 


Md.—United Railway, etc., Co. v. 
Fletcher, 52 A. 608, 95 Md. 538. 


Mass.—Widmer v. West End St. R. 
Co., 32 N.E. 899, 158 Mass. 49. 


Mo.—Warner v. St. Louis, etc, R. 
Co., 77 S.W. 67, 178 Mo. 125; Dunne 
PAO rela kta | COnie bl SLA. 
1009, 98 Mo. 652; Battles v. United 
Rys. Co. of St. Louis, 161 S.W. 614, 
178 Mo.App. 596. 


N.Y.—Schmidt v. Steinway, etc., R. 
Co., £0 N.E. 389, 1382 N-¥. 566, 4 Silv. 
A. 119; Fenton v. Second Ave. R. Co., 
26 N.E. 967, 126 N.Y. 625, 4 Silv.A. 380; 
Fay v. Brooklyn Heights R. Co., 113 
N.Y.S. 689, 129 App.Div. 375; Poland 
v. United Traction Co., 95 N.Y.S. 498, 
107 App.Div. 561; Floettl v. Third 
Ave. R. Co., 41 N.Y.S. 792, 10 App.Div. 
308; Kuhnen v. Union R. Co., 41 N.Y. 
§. 774, 10 App.Div. 195; Rhing v. 
Broadway, etc., R. Co., 6 N.Y.S. 641, 53 
Hun 321; Weldon v. Harlem R. Co., 
18 N.Y.Super. 576; Ewing v. Atlantic 
Ave. R. Co., 11 N.Y.S. 626. 


Pa.—Patton v. Philadelphia Trac- 
tion Co., 20 A. 682, 132 Pa. 76; Trus- 


Where a person on or near street rail- 
road tracks sustains personal injuries as a direct 
result of a negligent or improper act of a street car 
motorman, the mere fact that the injurious act was 
eustomary will not relieve the company of liability.4® 


Violation of ordinance as negligence. 
violation of an ordinance in operating a street car 
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sons.*° 
Where, how- 
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does not constitute negligence toward a person on 
or near the track who is injured as a proximate re- 
sult of such violation, when the ordinance was not 
intended to protect against injury to such per- 


Change of relation from passenger to pedestrian.*7 
The obligations of a street railway company to a 
person as a passenger having ended when upon 
alighting he has reached a place of safety on the 
road,*® the company’s liability for personal injuries 


caused by it immediately thereafter must be based 


the street.*? 


The mere 


sell v. United Traction Co., 31 Pittsb. 
Leg.J.N.S. 15. 


PortoRico.—Zanabria v. Ponce, etc., 
Ry. Co., 4 PortoRicoFed. 4. 


Va.—Trowbridge v. Danville St.- 
Car Co., 19 S.H, 780. 


[a] Error of judgment on part of 
one in charge of a street car does 
not constitute negligence toward one 
injured as a result of such error. 
Battles v. ‘United Rys. Co. of St. 
Louis, 161 S.W. 614, 178 Mo.App. 596; 
Rhing v. Broadway, ete., R. Co., 6 N. 
Y.S. 641, 53 Hun 321; Patton v. Phila- 
coe Traction Co., 20 A. 682, 132 

a. ; 


_[b] Miscalculation by both the 
injured person and the person in 
charge of a street car as to distance 
does not constitute negligence. Pat- 
ton v. Philadelphia Traction Co., 20 
A. 682, 1382 Pa. 76. 


fe] Wearing by street car motor- 
man of coat sleeve of such a charac- 
ter that it will catch on the control- 
ler and start the car and cause in- 
jury to one passing in front of the 
ear (1) is an act of negligence (Gold- 
smith v. Chicago City Ry. Co., 214 Ill. 
App. 34), (2) rather than a “pure ac- 
cident” (Goldsmith v. Chicago City 
Ry. Co., supra), (3) since the motor- 
man’s coat sleeve is aS much within 
his control as any of the appliances 
by means of which he operated and 
controlled the movement of the car 
(Goldsmith v. Chicago City Ry. Co., 
supra), (4) and to hold otherwise 
would be to exculpate defendant from 
liability for his own negligent con- 
duct over which plaintiff had no con- 
trol, and leave the innocent victim to 
bear his injuries without compensa- 
tion (Goldsmith vy. Chicago City Ry. 
Co., supra). 


Nonliability of street railroad com- 
pany for injury to child on or near 
tracks when accident inevitable see 
infra § 351. 


45. Gilman v. Fleming, (Mo.App.) 
265 S.W. 104. 


[a] Thus (1) the fact that 2 street 
car motorman customarily permitted 
trainmen, policemen, and others to 
board and alight from moving cars 
in the middle of the block would not 
constitute a defense to an action for 
death of a bicyclist thrown under the 
wheels of the car by collision with an 
alighting trainman, if such act was 
improper or negligent. Gilman v. 
Fleming, (Mo.App.) 265 S,W. 104, 106. 
(2) “While the motorman may not 
have anticipated when he opened the 
door to discharge the man from, this 


Liability to rescuer. 
may be liable for personal injuries sustained by 
one who attempts to rescue a person on or near 
the company’s tracks where such person is endan- 
gered by the negligent operation of a street car.>° 


upon its obligations to individuals lawfully upon 


A street railway company 


moving car into the darkness, sud- 
denly and without warning, he could, 
as a reasonable man, have anticipated 
that, if a traveler were upon the 
street at that time, the result might 
be highly injurious.” Gilman v. Flem- 
ing, supra. (3) ‘He did not have to 
anticipate that the particular injury 
which did occur might happen in the 
way it did on this occasion.” Gilman 
v. Fleming, supra. { 


46. Shelden v. Wichita R. & Light 
Co., 264 P. 732, 125 Kan. 476. 


[a] Thus a street railroad is not 
liable for a personal injury sustained 
from walking into an automobile 
from behind a street car which was 
standing in a place contrary to traffie 
ordinance. Shelden v. Wichita R. & 
Light Co., 264 P..732,; 125 Kan, 476. 


Violation of statutes or ordinances 
as negligence generally see Negli- 
gence §§ 86-128. 


Violation of speed ordinance as 
negligence per se see infra § 335. 


47. Personal injuries to passen- 
gers see Carriers §§ 1294-1480. 


48. Barr v. Toronto R. W. Co., 44 
Ont.L. 232. See Carriers § 1049. 


49. Barr v. Toronto R. W. Co., 
supra. 


Degree of care toward pedestrians 
on or near track not that of carrier 
to passenger see supra note 30 [cl]. 


50. Seymour v. Winnipeg Electric 
R. Co,, 19 Man. 412. 


[a] Thus, where a pedestrian is 
injured in attempting the rescue of a 
small child which was in a dangerous 
position in the path of a street car 
being run at an exceSSsSive rate of 
speed, the street railroad company is 
liable for the injuries to the rescuer. 
Seymour v. Winnipeg Electric R. Co., 
19 Man. 412. 


[b] Beasons for rule.—(1) “To 
save human life is a lawful act, to 
put it on no higher ground, and if 
defendants have, by their negligence, 
created a dangerous situation which 
puts a human life in imminent peril, 
a man is doing a lawful and proper 
act in endeavoring to rescue the per- 
son so threatened.” Seymour v. Win- 
nipeg Electric R. Co., 19 Man, 412, 415, 
419. (2) “A street railway company 
must be held to have notice that, in 
such a case... some brave man is 
likely to risk his own life to save 
the helpless, and further that the 
company must guard against injury 
to such a man as well as to the per- 
son he tries to rescue.” Seymour v. 
Winnipeg Electric R. Ce., supra, 
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[§ 332] (2) Equipment.51 While a street rail- 
road must exercise a high degree of care to equip 
its cars with such appliances as will prevent injuries 
to persons on or near its tracks,°? it has been held 
that the duty is only as to discovering and avoiding 
injury to those persons on or near the track who 
are using the streets in the usual way.°* 


Lights. Where the headlight on a street car is 
no different, nor more powerful, than those in com- 
mon. use upon street cars at night in similar local- 
ities, its use at the time a pedestrian is injured can- 
not properly be found to be negligent,®* and the 
mere fact that a street car is equipped with a pow- 
erful headlight whose rays had a tendency to blind 
a pedestrian as the ear approached the point where 
he is standing does not indicate negligence by the 
street railroad company.®®> As to a pedestrian who 
is struck while crossing the track, the fact that the 
ear had no headlight is immaterial where there was 
sufficient light to permit the car to have been seen 
a block away.°* Toward a pedestrian who fell over 
a fender on a standing street car, negligence of 
the street car company cannot be implied from the 
mere fact that the car was standing unlighted,*? 
where it does not appear that the car has so stood 
for an-unreasonable length of time.®® 


Brakes. Failure to equip its street cars with ade- 
quate brakes, in violation of a city ordinance, and 
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[§ 332) 


proximately resulting in injuries to a person on 
the track, is negligence for which the company 1s 
liable.*? 


Fenders.*° In the absence of a statute requiring 
that a fender be used, if a proper fender would have 
prevented an injury, the absence of such a fender 
is a continuing negligence which will make the street 
car company liable for injuries proximately result- 
ing from failure to provide such fender.** Under 
a statute requiring that all railway companies use 
practical fenders in front of all passenger ears, fail- 
ure to equip a street car with such a fender, result- 
ing in personal injuries to persons on the track, 
will make the railway company liable.°* Under or- 
dinances requiring street cars to be equipped with 
fenders, the company may be under a duty, as to 
persons who are on or near its tracks, to provide its. 
cars with suitable fenders.®? And failure to com- 
ply with an ordinance requiring ears to be equipped 
with fenders,** as well as failure to use the partic- 
ular fender required by ordinance,®* have been held 
to constitute negligence per se. While a street rail- 
way company cannot be allowed to violate a statute 
requiring that street cars be equipped with fenders, 
and escape liability on the ground that the com- 
pany has substituted some other device which, in its 
judgment, is better,** where the type of fender used 
is much better and safer than other types in gen- 
eral use, such statute is complied with.®* 


Liability for injuries to persons at- | Hoffman v. Philadelphia Rapid Trans-|ried as near to the roadbed as is 


tempting to save others from injury |it Co., 63 A. 409, 214 Pa. 87. 


in general see Negligence § 254. 62. 
51. Care required as to equipment|Co., 92 S.H. 382, 


consistent with the practicable op- 


A . eration of the car, to the end that 
Smith v. OO eee cankuee persons coming in contact with it 


in operation of street cars generally |Ingle v. Asheville Power, etc. Co.,|™@y not pass under it and be crushed 


see supra § 286. 


90 S.E. 953, 172 N.C. 751; 


E and mangled.’ Tecker v. Seattle, R. 
Smith v. & SS. Ry. -Co., supra. (3) “But, that 


52. Ingle v. Asheville Power, etc., Salisbury & S. Ry. Co., 77 S.H. 966, 


Co., 90 S.E. 953, 172 N.C. 751. 


53. Virginia R., ete., Co. v. Win- 
stead, 89 S.E. 88, 119 Va. 326. 


54. Anger v. Worcester Consol. St. 
Ry., 120 N.E. 399, 231 Mass. 163. 


55. Daigneau v. Worcester Consol. 
St. Ry. Co., 120 N.E. 400, 231 Mass. 
166. 


[a] “It is a matter of common 
knowledge that such headlights are 
in general use upon electric street 
ears at night.” Daigneau v. Wor- 
cester Consol. St. Ry. Co., 120 N.E. 
400, 401, 231 Mass. 166. 


56. Plinkiewisch v. Portland Ry., 
feet & Power Co., 115 P. 151, 58 Or, 


57. Adams v. Metropolitan St. R. 
Co., 81 N.Y.S. 558, 82 App.Div. 354. 


58. Adams v. Metropolitan St. R. 
Co., supra. 


59. Jetter v. New York, etc., R. 
Co., 2 Abb.Dec. (N.Y.) 458, 2 Keyes 
154. 


60. Failure to equip car with 
fender as proximate cause of injury 
to pedestrian on or near track see in- 
fra § 358. 


61. Smith v. Charlotte Electric R. 
Co., 92 S.E. 382,173 N.C. 489; Wald 
v. Winnipeg Electric Ry. Co., 18 Man. 
134, 9 West.L.R. 109; Lott v. Syd- 
ney & Glace Bay R. Co., 41 N.S. 153, 
2 HBasth.R. 309 [aff 42 Can.S.C. 220]. 


{a] Fenders required in response 
to popular demand.—‘Fenders were 
placed on the cars because of a popu- 
lar demand that they should be so 
placed as a protection to the public.” 


162 N.C. 29. 


[a] Sham or colorable compliance 
with statute insuffiicient.—(1) A sham 
or colorable compliance with a stat- 
ute requiring that street cars be 
equipped with practical fenders 1s 
insufficient (Smith v. Charlotte Elec- 
Cries REP Co.; 92S. Boos 2 eu COMIN Os 
489), (2) as where the fenders used 
are out of date and ineffective be- 
cause costing only five dollars, while 
there was in general use more ef- 
ficient fenders costing about thirty 
dollars, but much more capable of 
avoiding injury to, and saving the 
lives of, persons on the track (Smith 
v. Charlotte Electric R. Co., supra). 


, ey, to helpless person see infra 


“Practical fender” defined see 49 
C.J. p 1310. 


68. Chicago City R. Co. v. O’Don- 
nell, 114 Ill.App. 359; Rudolph v. 
Portland Ry., Light & Power Co., 144 
P. 93, 72 Or. 560; Tecker v. Seattle, R. 
& “SeoRyei Cos Wil Po791 260 Wash. 
570, Ann,Cas.1912B 842, > 


[a] Purpose of, and compliance 
with, ordinance.—(1) Under an ordi- 
nance requiring that street cars be 
equipped with fenders to raise per- 
sons from the track or to carry them 
along until the car can be stopped, it 
may not be necessary that the fender 
should in every case raise from the 
ground a person with whom it comes 
in contact. Tecker v. Seattle, R. & S. 
Ry. Co., 132 Be-T9i5 798; GOS Washo 70) 
Ann.Cas.1912B 842. (2) “The ordi- 
nance, when read as an entirety and 
given a reasonable interpretation, 
means that the fender shall be car- 


they may be raised and carried upon 
it.” . Tecker v. Seattle, R. & S. Ry- 
Co., supra. (4) “It was intended as 
a measure to protect human life.’ 
Tecker v. Seattle, R. & S. Ry. Co., 
supra. 


64 Rudolph v. Portland Ry., Light 
& Power Co., 144 P. 98, 72 Or. 560: 


65. Chicago City R. Co. v. O’Don- 
nell, 114 Ill.App. 359. 


66. Handy v. New Orleans Public 
Service, Inc., (La.App.) 120 So. 271. 


67. Handy v. New Orleans Public 
Service, Inc., supra. 


[a] For example (1) under a stat- 
ute requiring a fender, the company 
need not equip its cars with a fender, 
constructed on the front and rear 
and on its sides of a very heavy iron 
pipe, which, if it projected from the 
front of the car, would cause in- 
juries as serious as would the body of 
the car itself (Handy v. New Or- 
leans Public Service, Inc.,: (La.App.) 
120 So. 271), (2) particularly where 
the company’s cars are equipped with 
a safer fender (Handy v. New Or- 
leans Public Service, Inc., supra). 


[b] Purpose of statute requiring 
fender to be comsidered.—(1) ‘In con- 
struing a statute of this kind, it is 
necessary to keep in mind the pur- 
pose intended by the Legislature to 
be served.” Handy v. New Orleans 
Public Service, Inc., (La.App.) 120 
So. 271, 273. ~(2) “Certainly it was 
not intended to prevent the body of 
the car from striking a pedestrian, 
but to prevent the wheels and run- 
ning gear from doing so.” Handy v. 
New Orleans Public Service, Ine., 
supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 332-333] 


Raising and lowering fender. In the ordinary 
operation of a street car there is no duty on the 
part of the motorman to drop the fender,*® that duty 
arises only when he sees a person in danger of be- 
ing run over by the ear,®® and even then the motor- 
man is not negligent for failing to drop the fender, 
when he had no opportunity to do so.7° Similarly, 
the motorman cannot be convicted of negligence in 
failing to lower a fender, under circumstances where 
it is plain that he had but an instant in which to 
act, and that acting upon impulse he did that which 
his judgment told him to do.‘1 Failure immediately 
to lift a street car fender at the terminus of the 
route resulting in injuries to a pedestrian does not 
constitute negligence’? where the fender is not 
permitted to remain an obstruction for an unrea- 
sonable length of time,’* and particularly where the 
car 1s on a downgrade and a rule of the company 
required the motorman to attend to the brakes until 
the passengers were discharged and the conductor 
eame to the front of the car,’* and despite the facet 
that the motorman might have lifted the fender with 
a hook when the car came to a stop.7> A street 
railroad company is not negligent toward a pedes- 


[ce] “Front end” of car in statute 
requiring fender.—‘‘The words ‘to 
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come to the front of the car.” 
land v. 'United Traction Co., 95 N.Y.S. 
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trian, who is struck by a fender on the rear of a 
street car, simply because the fender was not raised 
before the ear was backed around a curve where 
the injury oceurred,’® particularly where it does 
not appear that there is any necessity for,’* or cus- 
tom of,’® keeping the fenders on the rear end of 
street cars raised; and even where there appears 
to be a custom of keeping the rear fender raised, the 
company is not liable for injuries to a pedestrian 
where, in the particular instance, the fender is down 
without any want of care on the part of the com- 
pany.*® 

Overhang. The mere fact that a street car is 
constructed in such a manner that the rear end ex- 
tends out over the rails a distance of five feet in 
rounding a curve does not constitute negligence 
toward a pedestrian who is injured by the overhang 
of such a car at a curve.®® 


[§ 333] (3) Lookouts.*t It is the duty of the 
driver or motorman of a street car to exercise rea- 
sonable and ordinary care to discover persons using 
the street on or near the track, and liable to be in- 
jured by his ear, in time to avoid injuring them,®? 


Po- |Ky.L. 1043, 


equip the front end” mean to equip 
that part of the front end which is 
in front of the dangerous portion, 
against which protection is needed.” 
Handy v. New Orleans Public Service, 
Inc., (La.App.) 120 So. 271, 273. 

68. Vetter v. Cincinnati Tract. Co., 
32 Ohio Cir-Cte 635% 


69. Vetter v. Cincinnati Tract. 
Co., supra. 
[a] Children seen playing on 


track.—It was the duty of a motor- 
man on approaching a group of boys 
on the track playing “tag’’ to lower 
the fender. McFarland vy. Elmira 
Water, Light=& R. Co.,, 120 N-Y:S. 
292, 186 App.Div. 194. 


70. Liutz v. Denver City Tramway 
Co., 131 P. 258, 54 Colo. 371. 


[a] Thus, where a woman stepped 
in front of a moving street car only 
a few feet away, which struck her 
almost the instant that she was on 
the track, it was not negligence for 
the motorman to fail to drop the 
fender. Liutz v. Denver City Tram- 
way Co., 131 P. 258, 54 Colo. 371. 


71. Battles v. United Rys. Co., 161 
S.W. 614, 178 Mo.App. 596. 


[a] For example, where a child 
suddenly darted, from behind a street 
ear, in front of a car approaching in 
the opposite direction on a parallél 
track, and the motorman reversed the 
ear and applied the brakes without 
lowering the fender, his failure to 
lower the fender in the short space of 
time he had to prevent an accident 
did not constitute negligence. Bat- 
tles v. United Rys. Co., 161 S.W. 614, 
178 Mo.App. 596. 


\72. Poland v. United Traction Co., 
95 N.Y.S. 498, 107 App.Div. 561. 

73. Poland v. United Traction Co., 
supra. 
74. 
supra. 
75. 
supra. ; 

[a] “It was not an unreasonable 
rule which required the motorman 
to stay at his post until the conductor 
had finished his duties of seeing to 
the alighting of passengers and had 


Poland v. United Traction Co., 


Poland v. United Traction Co., 


498, 500, 107 App.Div. 561. 


76. Hoffman v. Philadelphia Rap- 
id Transit Co., 63 A. 409, 214 Pa. 87. 


77. Hoffman y. Philadelphia Rap- 
id Transit Co., supra. 


78. Hoffman v.: Philadelphia Rap- 
id Transit Co., supra. 


79. Gargan v. West End St. R. Co., 
57 N.E. 217, 176 Mass. 106, 79 Am.S. 
R. 298, 49 L.R.A. 421; Levison v. 
Metropolitan St. R. Co., 74 N.Y.S. 882, 
36 Mise. 827; Klvachko v. Central 
Crosstown R. Co., 88 N.Y.S. 1073. 


80. Gribbins v. Kentucky Termi- 
nal & Traction Co., 150 S.W. 338, 150 
Ky. 276. 


[a] Reason for rule.—‘“A car of 
any length must necessarily extend 
over and beyond the rail some dis- 
tance in rounding a curve, and that 
distance must, of course, vary with 
the length of the car and the charac- 
ter of the curve.” Gribbins v. Ken- 
tucky Terminal & Traction Co., 150 S. 
W. 338,°339, 150 Ky. 276. 


81. Cross references: 


Lookouts, signals, and warnings gen- 
erally see supra §§ 287, 292. 


Gross negligence see infra § 336. 


Lookout as to children or others un- 
der disability see infra §§ 3538, 357. 


Lookout while rounding curves see in- 
fra § 346. 


Statutory and municipal regulations 
as to lookouts see supra § 237. 


82. Ala.—Mobile Light & R. Co. v. 
Burch, 68 So. 509, 12 Ala.App. 421. 


Del.—McGowan v. Wilmington & P. 
Traction Co., 92: A. 1015, 28 Del. 281. 


D.C.—Bremmerman v. Georgetown 
& T. Ry. Co., 273 F. 342, 50 App.D.C. 
878; Capital Traction Co. v. Apple, 34 
App. D.C. 559: 


Ind.—Terre Haute, Indianapolis & 
Eastern Traction Co. v. McDermott, 
144 N.E. 620, 82 Ind.App. 134 [mod 
141 N.E. 362]. 


Ky.—Ohio Valley Electric Ry. Co. 
v. Payne, 3 S.W.(2d) 228, 223 Ky. 197; 
Brentlinger v. Louisville Ry. Co., 161 
S.W. 1107, 156 Ky. 685; Paducah City 
R. Co. v. Alexander, 104 S.W. 375, 31 


La:—Downey v. Baton Rouge Elec- 
tric, etc., Co., 47 So. 837, 122 La. 481. 


Mo.—Malott v. Harvey, 204 S.W. 
940, 199 Mo.App. 615; Quinley v. 
Springfield Traction Co., 165 S.W. 346, 
180 Mo.App. -287. 


Mont.—Flaherty v. Butte Electric 
BY: ae 115 P. 40, 48 Mont. 141 [quot 
Yiecale 


N.Y.—McDade v. International Ry. 
Co., 188 N.E. 488, 235 N.Y. 11; Menta 
v. Second Ave. R. Co., 41 N.Y. 619, 3 
Abb.Dec. 274 [aff 25 N.Y.Super. 356]; 
Mangam v. Brocklyn R. Co., 38 N.Y. 
455, 98 Am.D. 66 [aff 36 Barb. 230]. 


N.C.—Smith v. Salisbury & S. Ry. 
Co., 77 S.E. 966, 162-N.C. 29. Compare 
Ingle v. Asheville Power, ete., Co., 
90 S.E. 953,172 N.C. 751 (“high degree 
of care imposed on Company to keep 
a careful lookout’’). . 


Ohio.—Detroit, Monroe & Toledo 
Short Line Ry. v. Landesman, 7 Ohio 
App. 79; Columbus R. Co. v. Connor, 
27 OhioCir.Ct. 229. 


S.C.—Bennett v. Columbia Blectric 
St. Ry., Light & Power Co., 75 S.E. 
QT IAC SCL Tae 


Tex.—Northern Texas Traction Co. 
v. Jenkins, (Civ.App.) 266 S.W. 175. 


Wash.—Hajduk v. Grays Harbor 
Ry. & Light Co., 196 P. 625, 115 Wash. 
pas 


W.Va.—Dimmey v. West Virginia 
Traction & Electric Co., 99 S.E. 93, 83 
W.Va. 755. 


e 
Eng.—Craig v. Glasgow Corpora- 
tion, 35 T.L.R. 214. 


[a] Other statements of rule.— 
(1) “The law imposes on the motor: 
man of a street car the duty to keett 
such a lookout for persons who might 
be on or near the track on which he 
is operating the car as an ordinary 
person engaged in a like or similar 
capacity and under like or similar cir- 
cumstances would keep.” Northern 
Texas Traction Co. v. Jenkins, (Tex. 
@iv-App.) 266. SOW. toy omer, (2) 
Where the presence of persons near 
a street railway track and danger to 
them may be reasonably anticipated 
by those in charge of cars, it is their 
duty to maintain a lookout for such 
persons and to exercise such care for 
their safety as might usually he ex- 
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and if he fails to discover a person on or near the 
track, when by: the exercise of ordinary care he 
could have done so in time to stop the car or other- 
wise avoid the injury, it is negligence for which 
Thus the street car com- 
pany has been held liable for injuries to persons on 
or near the tracks when such injuries occurred while 
the motorman’s attention was, at the time of the 
accident, diverted from a proper lookout to other 
matters,** as where an accident was caused by a 
moving car while the driver was inside the car col- 
lecting fares or making change for passengers,** 
where the motorman’s attention was centered on 
winding up the car sign over his head,*® where he 
was looking back into the car instead of looking 


the company is lable.** 


pected of persons of ordinary pru- 
dence under the circumstances. 
Brentlinger v. Louisville Ry. Co., 161 
S.W. 1107, 156 Ky. 685. (3) ‘It is the 
motorman’s duty, in running his car, 
to watch the track ahead of him, and, 
so far as he is able, to avoid killing 
or maiming pedestrians.” Bremmer- 
man v. Georgetown & T. Ry. Co., 273 
F. 342, 50 App.D.C. 378, 380. (4) 
“Aside from the duty imposed by law 
not to exceed a certain rate of speed, 
it is the duty of the car operator to 
keep a diligent lookout ahead so that 
the car may be stopped in time if 
possible to avoid injury to one who 
may be crossing ahead of him.” Cap- 
ital Traction Co. v. Apple, 34 App.D. 
C509) o UL. 


[b] Reasons for rule.—(1) Since 
a motorman must expect persons to 
be on the street, he has the duty of 
watching for such persons. Malott v. 
Harvey, 204 S.W. 940, 199 Mo.App. 615. 
(2) “The motorman was bound to 
keep his eyes open, not only because 
of the duty he owed his passengers, 
but the duty he owed to pedestrians 
and those whose work took them into 
the street.” McDade v. International 
a Co., 138 N.E. 488, 489, 235 N.Y. 
ati 


[c] Purpose of duty to maintain 
lookout.—‘‘The duty of the motorman 
was to keep a lookout ahead for pe- 
destrians and others using the street, 
so as to give them timely warning 
of the car’s approach, and to have the 
ear under such control that he could 
stop it if it became apparent that 
those on the track were unaware of 
its approach, or could not leave the 
track in time to escape injury.” 
Leach v. Owensboro City Ry. Co., 125 
S.Ww. 708, 710, 137 Ky. 292. 


[d] Reasonably careful lookout in 
residential street.—It is the duty of 
a motorman, operating a street car 
in a residential street, to keep a rea- 
sonably careful lookout for those who 
may be on or dangerously near the 
tracks so as to avoid injury, if pos- 
sible. Hajduk v. Grays Harbor Ry. 
cama Co., 196 Pi 625, 116’ Washi 

* 


[e] Presence of persons on or near 
track must be anticipated at any time 
or place, and it is the duty of those 
operating the street cars to keep a 
lookout ahead for such persons, and 
so to run and control the cars as 
not to injure people crossing the 
tracks. Leach v. Owensboro City Ry. 
Co., 125 S.W. 708, 1387 Ky. 292. 


{[f] “We need not decide exactly 
the measure of vigilance required of 
a motorman on a street car in this 
respect, whether it should be constant 
and continuous, but it should be such 
as is reasonable and practicable un- 
der the circumstances, and required 
by the duty to exercise ordinary 
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care,” Smith v. Salisbury & S. Ry. 
Co 0 SIE. 9667162 N.C. 2:9, 


[g] That place is darkened either 
by the absence of sunlight or by shad- 
ows, and a curve in the street pre- 
vents the headlight from illuminating 
a person’s position, does not obviate 
the company’s duty to keep a look- 
out, but rather increases that duty. 
Riggs v. Metropolitan St. R. Co., 115 
S.W. 969, 216 Mo. 304. 


[h] Street railroad company is 
bound to keep lockout on bridge, 
which is a part of the public street, 
over which its track runs, even in the 
nighttime, and although there are 
slats similar to cattle guards across 
its tracks, and iron columns and rail- 
ings to show the railroad section of 
the bridge. Riggs v. Metropolitan St. 
R. Co., 115 S.W. 969, 216 Mo. 304. 


83. Ala.—Mobile Light & R. Co. 
v. Burch, 68 So. 509, 12 Ala.App. 421. 


* Del.—Culbert v. Wilmington & P. 
Traction Co., 82 A. 1081, 26 Del. 253. 


Fla.—Consumers’ Electric Light, 
eUG., Re) CO War LEryon;, a2nusOn uo Ieee 
Fla. 354. 


Ind.—Indianapolis St. R. Co. v. 
i gee 72 N.E. 169, 1034, 35 Ind.App. 


Ky.—Leach v. Owensboro City Ry. 
Co., 125 S.W. 708, 137 Ky. 292; South 
Covington, etc., St. R. Co. v. Hichler, 
108 S.W. 329, 32 Ky.L. 1309; Louis- 
ville R. Co. v. French, 71 S.W. 486, 24 
Ky.L. 1278; Louisville City R. Co. v. 
Wood, 2 Ky.L. 387. 


La.—Barnes v. Shreveport City R. 
Co., 17 So. 782, 47 La.Ann. 1218, 49 
Am.S.R. 400. 


Md.—Doble vy. United Rys. & Blec- 
tric Co. ef Baltimore, 142 A. 106, 155 
Mad. 348. 


Mass.—Collins v. South Boston R. 
Co., 7 N.E. 856, 142 Mass. 301, 56 Am. 
R. 675; Com. v. Metropolitan R. Co., 
107 Mass. 236. 


Mo.—McQuade v. St. Louis, etc., R. 
Co., 98 S.W. 552, 200 Mo. 150; Levin 
v. Metropolitan St. R. Co., 41 S.W. 
968, 140 Mo. 624. 


Mont.—Flaherty v. Butte Electric 
Ry... Cos LES. Po 40. 43° Monty tay. 


N.Y.—Mentz v. Second Ave. R. Co., 
41 N.Y. 619, 3 Abb.Dec. 274 [aff 25 N.Y. 
Super. 356]; Morrisey v. Westchester 
Blectric R. Co., 45 N.Y.S. 444, 18 App. 
Div. 67; Lang v. Houston, ete., Ferry 
R. Co., 27 N.Y.S. 90, 75. Hun 161 [aft 
39 N.E. 858, 144. N.Y. 717]; Levey v. 
Dry Dock, etc., R. Co., 12 N.Y.S. 485, 
58 Hun 610. 


S.C.—Bennett_ v. Columbia St. Ry., 
rien & Power Co., 75 S.E. 277,92 Sic. 


Tex.—Dallas Consol. Traction R. 


ahead,®? where he left the brake and went to the 
side of the car to look back at some boys attempting 
to jump on the car and did not again look forward 
until too late to avoid an accident,** where the op- 
erator of the car was leaning in a listless attitude,*® 
and looking in a diréction opposite to that of the 
movement of the car.?® The company has been held 
liable for a failure of the motorman to see a traffic 
officer who was run down by a street car while such 
officer was directing traffic at a street intersection 
ahead of the car.°1 
torman had kept a proper lookout ahead, he would 
not have been able to see a person on or near the 
track sooner than another person on the car who 
4 


It cannot be said that, if a mo- 


Co. v. Hurley, 31 S.W. 73, 10 Tex.Civ. 
App. 246. 


[a] Culpable negligence.—Failure 
of a motorman to keep a lookout for 
pedestrians may constitute culpable 
negligence. Leach v. Owensboro City 
Ry. Co., 125 S.W.. 708, 137 Ky. 292. 


[b] Criminal liability.—(1) Under 
an appropriate statute, a railway 
company may be liable to eriminal 
prosecution for a failure to maintain 
a proper lookout, resulting in the 
death of a pedestrian (Commonwealth 
v. Metropolitan R. Co., 107 Mass. 236), 
(2) as where a pedestrian is run 
down while the attention of the op- 
erator of the street car is diverted 
toward a fire in the neighborhood, 
so that he failed to stop the car in 
time (Commonwealth v. Metropolitan 
R. Co., supra). 


84. See cases infra notes 85-90. 


85. La.—Barnes v. Shreveport City 
R. Co., 17 So, 782, 47 La.Ann. 1218, 
49 Am.S.R. 400. 


Mo.—Saare v. Union R. Co., 20 Mo. 
App. 211. 


Neb.—Brooks v. Lincoln St. R. Co., 
36 N.W. 529, 22 Neb. 816. 


N.Y.—Hyland v. Yonkers R. Co., 1 
N.Y.S. 363, 48 Hun 617. 


Wis.—Dahl v. Milwaukee City R. 
Co., 27 N.W. 185, 65 Wis. 371. 


86. McDade v. International Ry. 
Co., 138 N.B. 488, 235 NY. 11. 


[a] For example, where a police 
officer, in the per-ormance of his duty, 
halted an automobile operated on the 
streets without headlights, which 
came to a stop on a trolley track with 
the right-hand wheels between the 
rail and the sidewalk, and while the 
officer was taking the number of the 
automobile a ‘trolley car without 
warning struck him, and it appeared 
that the motorman was not looking 
where he was going, but was winding 
up the sign overhead at the time of 
the collision, the company was held 
liable. McDade v. International Ry. 
Co., 235’ N.Y. 11,.138 N.E. 488. 


87. Hskridge v. Metropolitan St. 
Ry. Co., 157 S.W. 105, 170 Mo.App. 
548; Mentz v. Second Ave. R. Go., 41 
N.Y. 619, 3 Abb.Dec. 274 [aff 25 N.Y. 
Super. 356]. 


88. Leach v. Owensboro Cit A 
Co., 125 S.W. 708, 187 Ky. 292. YAY: 


89. Collins v. South Boston R, Co., 
Pe od 856, 142 Mass. 301, 86 Am.R, 


90. Collins v. South Boston R. Co., 
supra; Ingle v. Asheville Power & 
Light Co., 90 S.B. 953, 172 N.C. 751 (in 
violation of company rules). . 


91. Mobile Light & R. Co. v. B 
68 So. 509, 12 Ala.App. 421. bere 


For later cases, developments and changes in the law see Annotations, same title and Section number. 


. 


was looking ahead.®? Z 
At particular places.°? 


lated portion of the city.°® 


constitute part of a street.°7 


point.°8 


92. Eskridge v. Metropolitan St. 
By Co., 157. S.W. 105, 170 Mo.App. 
548, 


[a] hus, where a_ passenger 
standing on the front platform was 
looking ahead but did not see a pedes- 
trian on the track until too late to 
avoid an accident, it cannot be said 
that if the motorman were looking 
forward instead of backward into the 
car he could not see the pedestrian 
before the other observer and in time 
to avoid an accident. Eskridge _v. 
Metropolitan St. Ry. Co., 157 S.W. 
105, 170 Mo.App. 548. 


{b] Reason for rule.—‘‘Two per- 
sons looking in the same direction 
do not always see the same thing at 
the same time, especially where many 
people are passing back and forth.” 
Hskridge v. Metropolitan St. Ry. Co., 
157 S.W. 105, 106, 170 Mo.App. 548. 


93. TGookout: 

At or approaching other cars and 
vehicles see infra § 344. 

At or approaching street crossings see 
infra § 343. ‘ 


On curves see infra § 346. 


94. Sheffield Co. v. Harris, 61 So. 
88, 183 Ala. 357; Ohio Valley Electric 
Ry. Co. v. Payne, 3 S.W.(2d) 223, 223 
Gan ao Ws : : 


95. Sheffield Co. v. Harris, 61 So. 
88, 183 Ala. 357. 


96. Denver City Tramway Co. v. 
Brown, 143 P. 364, 57 Colo. 484. 


97. Birmingham Ry., Light & 
Power Co. v. Strickland, 68 So. 911, 
192 Ala. 596. 


[a] Car tracks in locality remov- 
ed from business section of city are 
not presumptively a part of the street 
outside of street crossings, and mo- 
tormen need not look out for persons 
on the track in such localities other 
than at street crossings. Birming- 
ham Ry., Light & Power Co. v. Strick- 
land, 68 So. 911, 192 Ala. 596. 


98. Freeman v. Kansas City Pub- 
lic Service Co., (Mo.App.) 30 S.W. 
(2d) 176. 


[a] hus, where a street railway 
permitted a public user of tracks as 
footpath for several years, the mo- 
torman’s duty was to keep constant 
lookout ahead. Freeman v. Kansas 
City Public Service Co., (Mo.App.) 
30 S.W.(2d) 176. 


99. See supra text and note 82. 


1. Mobile Light, ete., Co. v. Burch, 
68' So. 509, 12 Ala.App. 421; Consum- 
ers’ Blectric Light & St. R. Co. v. 
Pryor, 32 So. 797, 44 Fla. 354; Mangan 
vy, Des Moines City Ry. Co., 203 N.W. 


It has been held that a 
street car company owes a duty to maintain a care- 
ful lookout for persons who may be on or near its 
tracks, when operating its cars in the streets of a 
city,°* whether the street is one which is frequently 
used or one which is seldom used by the publie,®® 
and this duty exists particularly in a thickly popu- 
However, it has been 
held that there is no duty to keep a lookout for per- 
sons on or near the track, at points other than cross- 
ings, in places where the street car tracks do not 
Where a street rail- 
way company permits a public use of its tracks at 
a particular place for a long period of time, it is the 
duty of its motormen to'keep a constant lookout 
ahead so as to avoid injuries to persons at such 
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Sufficiency of lookout. In the exercise of his duty 


to use reasonable and ordinary care to discover per- 
sons on or near the track®® the motorman is re- 
quired to keep a vigilant,! sharp,” or careful? look- 
out to avoid such injuries. The motorman is not. 
only ‘required to keep a constant lookout for per- 
sons on the track,* but he must also keep a diligent 
lookout to avoid injury to one who may be in dan-. 
gerous proximity to the track;®> and it has been 
held that the operator of a street car must. maintain 
a vigilant watch® or a constant and careful look- 
out? for persons who may be approaching the track. 
Under the so-called vigilant watch ordinances mo- 
tormen may be required to maintain a vigilant watch 
for persons on, near, or approaching the track.® 
In addition to his duty to maintain a vigilant, care- 
ful, or sharp lookout as heretofore stated,® the 


motorman may be required to maintain such a look- 


705, 200 Towa 597, 41 A.L.R. 368; 
Griggs v. Kansas City Rys. Co., (Mo.) 
228 S.W. 508; Bunyan v. Citizens’ R. 
Co., 29 S.W. 842, 127 Mo. 12. 


[a] “This is elementary.”’—Man- 
gan'v. Des Moines City Ry. Co., 203 
yas 705, 200 Iowa 597, 602, 41 A.L.R. 


2. Eskridge v. Metropolitan St. Ry. 
Co., 157 S.W. 105, 170 Mo.App. 548; 
Ross v. Metropolitan St. Ry. Co., 88 
S.W. 144, 113 Mo.App. 600. 


3. Ala.—Mobile Light & R. Co. v. 
Drooks, 66 So. 824, 11 Ala.App. 595. 

Colo.—Denver City Tramway Co. v. 
Brown, 143 P. 364, 57 Colo. 484. 

N.C.—Ingle y. Asheville Power, etc., 
Co., 90 S.H. 958, 172'N.C. 751; Smith 


-v. Salisbury & 8. Ry. Co., 77 S.E. 966, 


162 N.C. 29. 


W.Va.—Prunty v. Tyler Traction 
Co., 110 S.E. 570, 90 W.Va. 194; Dim- 
mey v. West Virginia Traction & 
Electric Co., 99 S.E. 98, 83 W.Va. 755. 


Wis.—Forrestal v. Milwaukee Elec- 
tric R., etc., Co., 97 N.W. 182, 119 Wis. 
495. 


[a] Equipping street car with gong 
may be regarded as recognition by 
the company of the duty to keep a 
eareful lookout. Denver City Tram- 
Med Co. v. Brown, 143 P. 364, 57 Colo. 


4 Mobile Light, etc., Co. v. Burch, 
68 So. 509, 12 Ala.App. 421; Carr v. 
Interurban Ry. Co., 171 N.W. 167, 185 
Iowa 872. 


5. Mobile Light & R. Co. v. Drooks, 
66 So. 824, 11 Ala.App. 595. 


[a] As to pedestrian on path 
alongside of track.—Mobile Light & 
R. Co. v. Drooks, 66 So. 824, 11 Ala. 
App. 595. 

6. Consumers’ Electric Light & St. 
R. Co. v. Pryor, 32 So. 797, 44 Fla. 
354; Bunyan v. Citizens’ R. Co., 29 
S.W. 842, 127 Mo. 12. 


7. Ala.—Sheffield Co. v. Harris, 61 
So. 88, 183 Ala. 357. 


Iil.—Perryman v. Chicago City Ry. 
Co., 242 Ill. 269; Devine v. Chicago 
City Ry. Co., 167 I1l.App. 361. 


Mo.—Hafner v. St. Louis Transit 
Co., 94 S.W. 291, 197 Mo. 196. 


Tex.—Texas Electric Ry. v. Couts, 
(Civ.App.) 250 S.W. 266. 


W.Va.—Dimmey v. West Virginia ) 


Traction, etc., Co., 99 S.E. 93, 83 W.Va. 
755. 


[a] Duty of “constant watchful- 
ness.”—Sheffield Co. v. Harris, 61 So. 


88, 183 Ala. 357. 


[b] Thus (1) if a gripman fails to 
discover the situation of a person and 
his intention to cross the tracks of an 
approaching train immediately before 
he is injured and in time to avoid the 
injury because of lack of attention to 
the operating of the car, defendant 
will be held liable (Perryman vy. Chi-° 
cago City Railway Company, 242 Ill. 
269; Devine v. Chicago City Ry. Co., 
167 Ill.App. 361), (2) as where the 
gripman’s attention was distracted by 
an altercation of two men on the side- ~ 
walk (Perryman v. Chicago City Ry. 
Co., supra). (3) Where the street 
car tracks curved within four feet 
of the gate of a residence, it was the 
duty of the motorman to keep a look- 
out for persons who might be coming 
out of sueh gate. Dimmey v. West 
Virginia Traction & Hlectric Co., 99 
S.E. 93, 83 W.Va. 755. 


8. Esstman v. United Rys. Co. of 
St. Louis, (Mo.) 216 S.W. 526; Moore 
v. United Rys. Co. of St. Louis, 170 
S.W. 386, 185 Mo.App. 184; Blyston- 
Spencer v. United Rys. Co. of St. 
aoe 132 S.W. 1175, 152 Mo.App. 


_(a] Purpose of vigilant watch or- 
dinance.—(1) The duty of motormen 
and others in charge of street cars, 
under this legislation as to vigilant 
watch, is written so large and so 
clearly that no judicial construction 
is required to interpret its beneficent 
provisions. Blyston-Spencer y. Unit- 
ed Rys. Co. of St. Louis, 182 S.W. 1175, . 
152 Mo.App. 118. (2) Its purpose was 
manifestly to require the keeping of 
a vigilant watch by the motorman for 
ali persons on foot, whether on the 
track or moving toward it. Blyston- 
Spencer v. United Rys. Co. of St. Lou- 
is, Supra. 


[b] Degree of care imposed by 
vigilant watch ordinance.—A vigilant 
watch ordinance requiring the motor- 
man of a street car to anticipate that 
others may come within the danger 
zone, and that those within it may 
not seasonably leave, has been held to 
impose a greater degree of care on 
the motorman than the ordinary care 
prescribed at common law or than is 
imposed by the humanitarian rule. 
Heigold v. United Rys. Co. of St. Lou- 
is, 271 S.W. 773, 308 Mo. 142. 


[ce] Violation of vigilant watch 
ordinance as negligence: (1) Toward 
a person injured while on or near the 
track. Hough v. Boston Elevated Ry. 
Co., 159 N.E. 526, 262 Mass. 91. (2) 
Per se. Spencer v. St. Louis Transit 
Co., 121 S.W. 108, 222 Mo. 310. 


9. See supra text and notes i-3. 


or near the track." 
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out as would enable him to see the first appearance 


of danger to a person on or near the track,*® but 
the company will not be liable for the failure of 
the motorman to’ maintain such lookout, unless the 
danger appeared soon.enough to enable him to use 
means to avert the danger.!!_ While it is the’ duty 
of the operator of a car to discover all discoverable 
persons who are in front of his car’* or in close 
proximity thereto,!® it is not his duty to leave his 
car and make a personal inspection of the fender 
to see that no one has attached himself thereto.** 
Although it is the motorman’s duty to look along the 
whole line of the street to guard against collision 
with anyone likely to come in the way of the car,*® 
the motorman is not required at each instant to 
have his eyes focussed on every object, on each 
side of the track, as well as on everything in front,*® 
and he is not required to look in any one place all 
the time, so as to discover persons who may be on 
Although required to keep a 
constant lookout,!® the operator of a street car 
is not guilty of negligence merely because he omits 
to keep a constant watch to each side of the car 
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to the rear of the front platform to prevent injury 
to persons coming laterally into collision with the 
side of the car, where he stands on the front plat- 
form and keeps on the lookout, keeping close watch 
on the track ahead and its vicinity, and is not dis- 
tracted by any other’ business or object.1? Where 
the operator of the street car is not so stationed 
that he can observe the track, the company must 
provide a lookout at a place where the track may 
be. observed and the result of the observation im- 
mediately communicated to the operator.”° 


Compliance of equipment with law as not absolv- 
ing from duty. Despite the fact that the equipment 
of a street car,?1 such as a headlight,?? is in com- 
pliance with the law, the operator is nevertheless 
required to keep a vigilant lookout. 


Whether person on or near track is prone or erect. 
The motorman is bound to keep a lookout for a 
person who is prone upon the track as well as one 
who is erect.*4 


It is not duty of conductor on a street car to keep 
a lookout for pedestrians.?5 


10. Draper v. Kansas City Rys. 
‘Co., 203 S.W. 646, 199 Mo.App. 485. 

1l. Draper v. Kansas City Rys. 
‘Co., supra. 

12. Washington-Virginia Ry. Co. 
v. Himelright, 42 App.D.C. 532; Bruhn 
v. Ft. Dodge St. Ry. Co., 192 N.W. 296, 


195 Iowa 454. 


[a] Means of knowledge as equiv- 
alent of knowledge.—(1) Where there 
is such a duty, reasonable means of 
knowledge must be regarded as _the 
equivalent of knowledge. Washing- 
ton-Virginia Ry. Co. v. Himelright, 42 
App.D.C. 532. (2) Therefore, where 
a person on the track was visible from 
50 to 75 feet away, it is apparent that, 
had the motorman looked, he would 
have seen such person (Washington- 
Virginia Ry. Co. v. Himelright, su- 
pra), (3) and, instead of “releasing 
the air” and accelerating the speed of 
his car, would have put on the brake 
and brought his car to a stop (Wash- 
ington-Virginia Ry. Co. v. Himelright, 
supra). 


13. Bruhn v. Ft. Dodge St. Ry. Co., 
192 N.W. 296, 195 Iowa 454. 


[a] As to persons on path along- 
side of track.—(1) It was the duty of 
the moterman in charge of a car to 
keep a constant lookout ahead so as 
to be prepared to avoid dangers to 
pedestrians rightly making use of a 
cinder walk alongside the track. Ken- 
newig v. Pittsburgh Rys. Co., 86 A. 
702, 239 Pa. 250. (2) And the fact 
that there was no well-marked divi- 
sion line between the cinder path 
and the tracks of the street railway 
company required a greater degree 
of care to be exercised by both par- 


ties. Kennewig v. Pittsburgh Rys. 
Co., supra. 
14. Bruhn vy. Ft. Dodge St. Ry. Co., 


192 N.W. 296, 195 Iowa 454. 


[a] In absence of any circum- 
stances suggesting necessity of spe- 
cial inquiry or investigation, the op- 
erator of the car is not chargeable 
with other discovery than a faithful 
lookout would disclose, Bruhn y, Ft. 
Dodge St. Ry. Co., 192 N.W. 296, 195 
Towa 454. 


Special search to discover small 
children see infra § 353. 


15. Segal v. Chicago City Ry. Co., 


216 Ill.App. 11; Forrestal v. Milwau- 
kee Electric Ry. & Light Co., 97 N.W. 
182, 183, 119 Wis. 495. 


“Tt is the duty of a motorman in 
charge of an electric street car to 
keep a careful lookout ahead upon 
and in the vicinity of his track so 
far as the performance of his other 
duties will reasonably permit, to the 
end that he may avoid injuring any 
person that may accidentally or oth- 
erwise place himself in a dangerous 
situation in the pathway of such car.” 
Forrestal v. Milwaukee Electric Ry. 
& Light Co., supra. 


[a] “In general, he must keep his 
eyes to the front and must allow them 
to range from side to side.” Pyaette 
v. New Orleans Public Service, 120 
So. 4838, 485, 10 La.App. 300 [foll Car- 
rick v. New Orleans Public Service, 
120 So. 485, 19 La.App. 105]. 


[b] “fhe degree of diligence in 
that regard, in order to come up to 
the standard of ordinary care which 
the law requires, varies with time, 
place, amount and character of trav- 
el upon the street, opportunity for the 
motorman to see persons using the 
street for ordinary travel as they 
approach the track and for such per- 
sons to see the approaching car, and 
all circumstances naturally calculat- 
ed to increase the hazard of injuring 
such persons.” Forrestal v. Milwau- 
kee Hlectric Ry. & Light Co., 97 N.W. 
182,.183, 119 Wis. 495. 


16. Pyaette v. New Orleans Public 
Service, 120 So. 483, 10 La.App. 300 
[foll Carrick v. New Orleans Public 
Service, 120 So. 485, 10 La.App. 105]. 


[a] “A motorman cannot be ex- 
pected to see and to instantly appre- 
ciate the danger of each minute hap- 
pening within the possible range of 
his vision.”” Pyaette v. New Orleans 
Public Service, 120 So. 483, 485, 10 
La.App. 300 [foll Carrick v. New Or- 
leans Public Service, 120 So. 485, 10 
La.App. 105]. 


17. Segal v. Chicago City Ry. Co., 
216 Ill.App. 11. 
Failure to discover child playing 


in building material piled alongside 
track see infra § 353. 


18. See supra text and note 4. 
19. Bulger v. Albany R. Co., 42 N. 
Y. 459. 


20. Chicago City R.-Co. v. Strong, 
129 Ill.App. 511 [aff 82 N.E. 335, 230 
Ill. 58]; Prunty v. Tyler Traction Co., 
110 S.H. 570, 90 W.Va. 194. 


[a] For example (1) it is negli- 
gence for a street railway company 
to operate a freight car attached in 
front of a passenger car through a 
public street with no one on the 
freight car to keep a lookout for pe- 
destrians, and the company is liable 
for injuries to a pedestrian struck by 
the car, where it appears that had 
such lookout been kept on the front 
end thereof the injured party would 
have been discovered, and the car 
stopped in time to avoid the accident, 
unless the injured party is guilty of 
contributory negligence. Prunty v. 
Tyler Traction Co., 110 S.E. 570, 90 
W.Va. 194. (2) It was negligence for 
a street car company not to have a 
lookout stationed on the front of cin- 
der cars being pushed out of its pow- 
er house by a street car. Chicago City 
R. Co. v. Strong, 129 Ill.App. 511 [aff 
82 N.E. 335, 230 Ill. 58]. 


21. Tucker v. City and County of 
San Francisco, (Cal.App.) 296 P. 101 
[Superseding 290 P. 924]. 


22. Tucker vy. City and County of 
San Francisco, supra. 


23. Tucker v. City and County of 
San Francisco, supra. 


Compliance with law as not neces- 
sarily negativing negligence general- 
ly see Negligence § 58. 

Duty as to equipment: 

Generally see supra § 286. 
To prevent injury to person on or 

near track see supra § 332. 

24. Birmingham Ry., Light & Pow- 
pas! v. Fuqua, 56 So. 578, 174 Ala. 
Duty to maintain lookout for: 
ees lying on track see infra § 


ne eras disabled persons see infra 


25. Kamoss v. Kansas City & W. 
B. Ry. Co., (Mo.App.) 202 S.W. 434. 


[a] Reason for rule.—‘“It is com- 
monly understood that the motorman 
ordinarily has charge of the running 
of the car in the matter of seeing and 
avoiding persons on the track in front 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 334] 


[§ 334] (4) Duty To Give Signals or Other 
Warnings.?® A person operating a street car is 
under a duty to give an adequate and timely warn- 
ing of the approach of the car to persons who may 
be on or near the track when the circumstances are 
such as to require such warning.?? Thus it is the 
duty of street car operators to give warning of 
the approach of their cars, to persons who may be 
dangerously near the cars,?* and especially to per- 
sons who may not be aware of their presence,?® 
as where a car is being run on a track in a diree- 
tion opposite to that in which such ears are cus- 
tomarily run,°° and whether required to give such 
warning by ordinance or not.*1 Where a street car 
has been stopped at an unusual and dangerous 
place,?? and whenever a car of a street railway com- 
pany is rapidly approaching a point in the highway 
where existing conditions render it apparent that 
the danger of injury to persons on or near the track 
will be materially lessened by sounding a warning,?? 
it is the legal duty of the company and its motor- 
men to sound such warning, and the failure to do 
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as much the duty to make this effort to minimize 
or avoid danger at any place on the highway as at 
street crossings.** On the other hand, it has been 
held that, as to persons who may be on or near its 
tracks, a street railroad company owes no duty con- 
stantly to ring its car bells from one end of the 
route to the other,*° and that a street car company 
is not ordinarily under a duty to such persons to 
have its cars sound a warning while running between 
intersecting streets or within a street block,*® par- 
ticularly in the daytime,** and. where the motorman 
has no reason to anticipate the necessity of giving 
warning to anyone.®® In the absence of an ordi- 
nance requiring that a signal be given at a certain 
point, the rule of ordinary care must be applied,®® 
and there is no want of due care toward a pedes- 
trian, who may be near the track, that no signal 
is given, where the pedestrian is at a place requir- 
ing no signal.4° Under particular circumstances, 
the sounding of a warning may be unnecessary,‘ 
as where the person on or near the track has actual 
knowledge of the car’s approach,*? or where he is 


so is negligence. 


of it, and that the conductor’s place 
is in the rear.’’ Kamoss v. Kansas 
City & W. B. Ry. Co., (Mo.App.) 202 
S.W. 434. 


Duty of motorman or conductor to 
keep lookout to prevent injuries by 
overhang of car see infra § 346. 


26. Cross references: 

Duty to give warning generally see 
supra § 292. 

Statutory and municipal regulations 
as to warnings and signals by 
street railroads generally see supra 
§ 237. 

Duty to: 

Sound warning on curves see infra 
347. 


Warn persons seen on or near track 
see infra § 339. 
Warn persons working on or near 
track see infra § 349. 
Failure to give warning as proximate 
cause of injury to persons on or 
near tracks see infra § 358. 


27. Gismondi v. People’s R. Co., 
(Del.) 83 A. 136; Culbert v. Wilming- 
ton & P. Traction Co., 82 A. 1081, 26 
Del. 253; Truman v. Wilmington City 
Ry. Co., 78'A. 636, 23 Del. 192 [aff 72 
A. 983, 23 Del. 197]. Shipley v. Met- 
ropolitan St. Ry. Co., 128 S.W. 768, 
144 Mo.App. 7; Mitchell v. Tacoma 
R., etce., Co., 87 P. 341, 9 Wash. 120; 
Ramsay v. Toronto R. W. Co., 30 Ont. 
L., 127, 5 Ont.W.N. 210, 556, 24 Ont.W. 
R. 953. And see infra text and notes 
28-34. 

[a] When reasonably demanded by 
circumstances.—As to persons who 
may be on or near its tracks, a street 
railroad company has the duty of 
sounding a gong or ringing a bell 
when such warning is reasonably de- 
manded by the circumstances. Heinel 
v. People’s R. Co., 67 A. 173, 22 Del. 
428. 


[b] Duty to sound warning as part 
of duty to discover peril and to avoid 
injury.—The duty of giving a usual 
or customary signal to a person on or 
near the track is part of, and includ- 
ed in, the duty of exercising ordinary 
care to discover the peril of persons 
erossing the tracks and to avoid in- 
jury to them when discovered. Louis- 
ville R. Co. v. Knocke, (Ky.) 117 S.W. 
aT 


28. Mitchell v. Tacoma R., etc., Co., 
[60 C. J.—29] 


It has been held that it is clearly 


37 P. 341, 9 Wash. 120. 


29. Mitchell v. Tacoma R., 
Co., supra. ‘ 


30. Shipley v. Metropolitan St. Ry. 
Co., 128 S.W. 768, 144 Mo.App. 7. 


31. Mitchell v. Tacoma R., etc., Co., 
37 P. 341, 9 Wash. 120. 


32. Chicago City R. Co. v. Strong, 
i pepe 511 [aff 82 N.H. 335, 230 


[a] Starting without signal.— 
Where a street car has Stopped at an 
unusual and dangerous place, it is 
negligence to start the car again 
without giving a warning to pedes- 
trians intending to cross the tracks, 
or who are upon the tracks in the act 
of crossing. Chicago City R. Co. v. 
Strong, 129 Jll.App. 511 [aff 82 N.H. 
335, 230 Ill. 58]. 


33. Denver City Tramway Co. v. 
Brown, 143 P. 364, 57 Colo. 484; Mur- 
phy v. Derby St. Ry. Co., 47 A. 120, 73 


etc., 


Conn. 249. 


34. Denver City Tramway Co. v. 
Brown, 143 P. 364, 57 Colo. 484. 


Duty to sound warning at street 
crossings see infra § 343. 


35. Kuhnen v. Union R. 
N.Y.S. 774, 10 App.Div. 308. 


26. Segal v. Chicago City Ry. Co.. 
216 I11l.App. 11; Battles v. United 
Rys. Co. of St. Louis, 161 S.W. 614, 
178 Mo.App. 596; Neuman v. Union 
Ry. Co. of New York City, 153 N.E. 
64, 243 N.Y. 249, 46 A.L.R. 1180; Dan- 
sky v. Staten Island Midland Ry. Co., 
173 N.Y.S. 854, 186 App.Div. 101; 
Kuhnen v. Union R. Co., 41 N.Y.S. 774, 
10 App.Div. 308; Kilgallen v. Phila- 
delphia Rapid Transit Co., 150 A. 746, 
300 Pa. 451. See Trafelet v. Chicago 
City Ry. Co., 202.111.App. 131. 


Whether company required to give 
warning between intersecting streets 
as to: 

Children see infra § 353. 
Persons coming from behind other 

vehicles see infra § 344. 

Workmen see infra § 349. 

-37. Neuman v. Union Ry. Co. of 
New York City, 153 N.E. 64, 243 N.Y. 
249, 46 A.L.R. 1180. 


$8. Battles v. United Rys. Co. of 
St. Louis, 161 S.W. 614, 178 Mo.App. 


Co., 41 


596. 


39. Hashman v. Pollak, 224 N.W. 
333, 246 Mich. 408. 


40. Baltimore City Pass. R. Co. v. 
Cooney, 39 A. 859, 87 Md. 261; Hash- 
nen v. Pollak, 224 N.W. 3338, 246 Mich. 


[a] Thus (1) a street car’s failure 
to signal on turning does not consti- 
tute negligence toward a pedestrian 
standing in a safety zone when 
thrown under the street car by an 
automobile. Hashman vy. Pollak, 224 
N.W. 333, 246 Mich. 408. (2) Where a 
person is standing alongside the track 
but in a place of apparent safety no 
signal is required. Baltimore City 
Pass. R. Co. v. Cooney, 39 A. 859, 87 
Md. 261. 


[b] Street car making turn at 
switch.—Hashman vy. Pollak, 224 N.W. 
333, 246 Mich. 408. 


Failure to give warning at street 
crossing see infra § 343. 


41. See cases infra notes 42, 438. 


42. Ky.—Louisville R. Co. v. Col- 
ston, 79 S.W. 243, 117 Ky. 804, 25 Ky. 
L. 3 


933. 


La.—Handy v. New Orleans Publie 
Service, Inc., (App.) 120 So. 271. 


Md.—Garvick v. United R., ete., Co., 
61 A. 138, 101 Md. 239; Baltimore City 
Pass. R. Co. v. Cooney, 39 A. 859, 87 
Md. 261. 


Mass.—Daigneau v. Worcester Con- 
sol. St. Ry., 120 N.H. 400,231 Mass. 
166; Anger v. Worcester Consol. St. 
Ry., 120 N.H. 399, 231 Mass. 163. 


N.Y.—Zenner v. Brooklyn Heights 
tae 159 N.Y.S. 450, 173 App.Div. 
194, 


Pa.—Schuchalter v. Philadelphia 
Rapid Transit Co., 135 A. 739, 288 Pa. 
189. See Welch v. Chicago City Ry. 
Co., 208 Ill.App. 161. 


[a] “Where .. . the pedes- 
trian sees the car, and knows of its 
approach, every purpose of the rule 
for sounding the gong has been ful- 
filled.”” Louisville Ry. Co. v. Colston, 
79 S.W. 248, 244, 117 Ky. 804, 25 Ky. 
Te LOSS: 


[b] Approaching car seen by per- 
son on or near track.—Louisville Ry. 
Co. v. Colston, 79 S.W. 2438, 117 Ky. 
804, 25 Ky.L. 1933; Handy v. New Or- 
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so situated that no warning is required,** since the 
only purpose of sounding the gong or other warn- 
ing is to attract attention and’ give warning that 
Therefore, a failure to 
sound a warning under such circumstances does 


the car is approaching.** 


not constitute negligence.*® 


[§ 335] (5) Rate of Speed and Control of Car, 
Rate of speed.*7 
A street railroad company has the duty, toward 
persons who may be on or near the track, to oper- 
ate its ears at a reasonable rate of speed.*® 
pendently of statutory or municipal regulation, a 
street railway company may be lable for injuries 
to a pedestrian, caused by reason of the negligence 
of the company in operating its cars at an exces- 
sive rate of. speed,*® but what amounts to an ex- 
cessive rate of speed, so as to constitute negligence 


Reducing Speed and Stopping.*® 


leans Public Service, Inc., (La.App.) 
120 So. 271; Daigneau v. Worcester 
Consol. St. Ry., 120 N.E. 400, 231 
Mass. 166; Zenner v. Brooklyn 
Heights R. Co., 159 N.Y.S. 450, 178 
App.Div. 194; McEntee v. Metropoli- 
tan St. R. Co., 97 N.Y.S. 476, 110 App. 
Diy. 673; Thompson v. Metropolitan 
St. R. Co., 85 N.Y.S. 181, 89 App.Div. 
10; Mullen v. Joline, 111 N.Y.S. 776; 
Schuchalter v. Philadelphia Rapid 
Transit Co., 1385 A. 739, 288 Pa. 189. 
See Welch v. Chicago City Ry. Co., 
208 Ill.App. 161. 


43.. See supra text and note 40. 


44, Louisville Ry. Co. v. Colston, 
79 S.W. 248, 117 Ky. 804, 25 Ky.L. 
1933; Garvick v. United R., etc., Co., 
61 A. 138, 101 Md. 239. 


[a] “fhe purpose of sounding 
gongs on street cars is to notify per- 
sons on or about to cross the track 
that the car is approaching, so that 
they may govern their actions with 
safety.” Louisville Ry. Co. v. Colston, 
79 S.W. 248, 244, 117 Ky. 804, 25 Ky. 
L. 1933 [quot Garvick v. United R., 
etc., Co., 61 A. 138, 140, 101 Md:-239]. 


45. Anger v. Worcester Consol: St. 
Ry., 120 N.E. 399, 281 Mass. 163; Zen- 
ner v. Brooklyn Heights R. Co., 159 
N.Y.S. 450, 173 App.Div. 194. 


[a] Whus, where decedent and his 
companions knew of: the approach of 
a street car and were running ahead 
of it to board it at a station, the mo- 
torman’s failure to ring the bell or 
sound the whistle was not negligence. 
Anger v. Worcester Consol. St. Ry., 
120 N.E. 399, 234 Mass. 163. 


46. Rate of speed and control of 
car: 


Generally see supra §§ 288-291. 
At street crossings see infra § 343. 


Where person is seen on or near track 
see infra §§ 340-342. 


Rate of speed as proximate cause 
of injuries to person on or near tracks 
see infra § 358. 


47. Duty of street railroad as to 
rate of speed in operation of its cars 
generally see supra §§ 288-291. 


Rounding curves see infra § 348. 


48. Gismondi v. People’s R. Co., 
(Del.) 83 A. 136; Truman v. Wilming- 
ton City JRy:)'Cos('78 A.’ 636, 28".Del. 
192 [aff 72 A. 988, 23 Del. 197]. 


fa] Even though speed within le- 
gal limit may not be reasonable under 
all the circumstances, the fact that a 
street car struck a pedestrian who 
suddenly stepped on the track imme- 
diately in front of it does not es- 
tablish that the speed was unreason- 
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toward a person who is on or near the track, may 
vary with the particular circumstances.°° — Although 
the speed at which a street car is moving 1s not nec- 
essarily excessive,®! and even though the excessive 
speed at which a street car is run, at the time of 


causing a personal injury to one on or near its tracks, 


Inde- 


able. Schooley v. Fresno Traction 
Co., 206 P. 481, 56 Cal.App. 705. 


[b] In order to excuse a street car 
company on the ground that the per- 
son injured came on the track so close 
to the car that the motorman, by the 
exercise of ordinary care, could net 
have stopped it in time to prevent the 
injury, the car must have been op- 
erated at a reasonable rate of speed. 
Kentucky Traction & Terminal Co. v. 
Jenkins, 188 S.W. 645, 171 Ky. 539. 


49. Ramsay v. Toronto R. W. Co., 
30 Ont.L. 127, 5 Ont.W.N. 210, 556, 24 
Ont.W.R. 953. 


50. See cases infra this note. 


[a] Excessive speed dependent on 
circumstances.—(1) ‘It is impossible 
to fix an arbitrary rate of speed at 
which it would be safe to operate a 
car within the city limits.” Ford v. 
Paducah City R. Co., 99 S.W. 355, 124 
Ky. 488, 492, 30 Ky. L. 644, 124 Am.S.R. 
412, 8 L.R.A.N.S. 10938. G2) ¢ 7Ehe|™ 
question whether or not the speed of 
a car is excessive depends upon the 
time, place, and circumstances of the 
accident.” Kentucky Traction & Ter- 
minal Co. v. Jenkins, 188 S.W. 645, 
6465. 647, PTT Kye 5890) G3) SEE aie 
Faw J a familiar proposition that a 
rate of speed which a street car may, 
with perfect safety, maintain at a 
given point on a street at one time, 
may, at another time, amount to that 
reckless indifference to the rights of 
others as to amount to wantenness.” 
Sheffield Co. v. Harris, 61 So. 88, 90, 
183 Ala. 357. (4) “A rate of speed 
that would be excessive in the con- 
gested and business districts of a city 
might not be excessive in the out- 
skirts of a city.” Kentueky Traction 
& Terminal Co. v. Jenkins, supra. (5) 
“A rate of speed that would be exces- 
sive in the nighttime might not be 
excessive in the daytime,” Kentucky 
Traction & Terminal Co. v. Jenkins, 
supra. (6) What might be negligence 
in the Speed of a car in one portion of 
a city (Ford v. Paducah City R. Co., 
supra) (7) might not be negligence 
in another portion thereof (Ford v. 
Paducah City R. Co., supra); (8) in 
fact, what would be negligence in the 
speed of a car in one square of a 
street might not be negligence in the 
next square (Ford vy. Padueah City R. 
Co., supra). 


[b] Speed held not negligent.—(1) 
Between crossings generally. Dan- 
sky v. Staten Island Midland Ry. Co., 
173 N.Y.S. 854, 186 App.Div. 101 (five 
to seven miles an hour). See Trafelet 
v. Chicago City Ry. Co., 202 Ill.App. 
131. (2) A street car is not travelling 
at an unreasonable rate of speed when 
the car is brought to a stop before it 


may not of itself be sufficient to create any liabil- 
ity,°? as in a case where there is no particular re- 
lation to the speed of the car and the injury sus- 
tained,®? the speed may be a circumstance tending 
to inerease the danger of mjury to one on or near 
the track. Under general rules,°* the operation of 
a street car at a rate of speed exceeding that fixed 
by ordinance constitutes, in some jurisdictions, as to 
persons injured while on or near the tracks, as a 
proximate result of such excessive speed, negligence 
per se;°® in other jurisdictions the company may 


had passed the body of a person lying 
at the point he was struck. Ford v. 
Paducah City R. Co., 99 S.W. 355, 124 
Ky. 488, 30 Ky.L. 644, 124 Am.5S.R. 
412, 8 L.R.A.N.S. 1093. (3) A street 
ear going at the rate of twenty-five to 
thirty miles an hour past a point 
where the car is not scheduled to stop 
may not be traveling at an excessive 
rate of speed so as to constitute neg- 
ligence toward a person who is in- 


jured while standing alongside the. 


track waiting to board the car. Daig- 
neau v. Worcester Consol. St. Ry., 120 
N.E. 400, 231 Mass. 166. (4) The fact 
that a car is stopped within ten or 
fifteen feet after striking a pedes- 
trian while within a street block has 
been held to negative the suggestion 
that such car was run recklessly. 
Schuchalter v. Philadelphia Rapid 
Transit Co., 1385 A. 739, 288 Pa. 189. 


Speed of car held not excessive as 
to child between intersecting streets 
see infra § 353. 


51. Dimmey v. West. Virginia 
Traction & Electric Co., 99 S.E. 93, 
83 W.Va. 755. 


[a] Thus the speed at which a car 
passes the gate of a private residence 
near the track may not be excessive, 
except for the fact that the car is 
following close behind another car. 
Dimmey v. West Virginia raction 
Sees Co, 99° Sms 93,988 W.Va. 

52. Beach v. Pacific Northwest 
ern Co., 287 P. 737, 185 Wash. 


52.. Beach v. Pacific 
Traction Co., supra. 


[a] ‘For example, where a person 
standing alongside of a street car 
track is killed by the overhang of the 
ear, the street car company is not li- 
able despite the fact that the car was 
moving at an excessive rate of speed. 
Beach v. Pacific Northwest Traction 
Co.,)'237 Biota Tash: Wash, 29.6; 


54. See Negligence §§ 103-107. 


55. D.C.—Capital Traction Co, v. 
Apple, 34 App.D.C. 559. 


tJowa.—Long v. Ottumwa Ry. & 
Light Co., 142 N.W. 1008, 162 Iowa 11. 


Mo.—Strauchon y. Metropolitan St. 
Ry... CO.,. 135: Sav. alta goes NiO, 587; 
Eyash v. United Rys. Co. of St. Louis 
(App.) 229 S.W. 223. : 


N.C.—Ingle v. Asheville Pow 
Light Co., 90 S.E. 953, 172-N.c, TBI. pe 


8.C.—Crawford v. Charleston-Isle 
of Palms Traction Co., 120 S.B. 381, 
ae ee oe v. Columbia 
leetric . Ry., Light & P 7 J 
66 S.H. 998, 84 S.C. 568. Elba hs 


Northwest 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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be liable, if at all, only by reason of the particular 
circumstances.** 


Control of car.°7 Persons operating street cars, 
particularly in thickly populated parts of a city,5® 
should exercise ordinary care, to keep their -ears 
under contrel,°® or under sueh speed and with such 
control that if persons be on or dangerously near the 
track the car may be stopped and injury averted.®° 
That the driver of a street car had his head turned 
toward the car rather than the opposite direction 
in which the car was going is a circumstance indi- 
cating inattention and careless management on his 
part. 


Reducing speed and stopping car.°2. Although a 
motorman may ordinarily assume that an adult per- 
son who is on‘ or dangerously near the track ahead 
of the car will move out of the way before the car 
reaches him,®* the operator of the car may, under 
certain circumstances, be required to slow up or 
stop the car when a person on or near the track.is 


seen, or should be seen, on or near the track.*4 And 


for failure te use reasonable care to check®® or 
stop®® its cars at a highway crossing, the company 
may be liable to a person who receives personal in- 
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juries while on or near the track at such a point. 
But it is not the duty of the motorman to stop his 
car so as to avoid injury to persons who may come 
in contact with it unless as a man of ordinary pru- 
dence he has reason, or should have reason, to be- 
lieve that his failure to stop the car would cause 
injury.°* In crowded streets where there is danger 
of running over persons who, amid other diversions, 
may be more or less negligent of their own safety, it 


is the duty of the operator of a street car to have his 


car under control so that it may readily be stopped 
when the danger is found to be imminent.*8 Instead 
of coasting down a steep grade in a main thorough- 
fare with his brakes off, the operator of a street 
car should restrain his ear within the lawful rate 
whether anyone could be seen on the track or not.®9 
The mere failure of a street car to stop at a point 
where there is a “stop” sign does not ecanstitute 
negligence toward persons on or near the tracks.7° 
The street car company is not liable where a pe- 
destrian is injured when he moves so suddenly in 
front of the car, from a position of safety, that it 
is impossible for the motorman to stop in time to 
avoid an accident." 


[§ 336] (6) Failure To Keep Lookout or To Per- 


ee ee me 


Tex.—Texas Traction Co. v. Scog- 
gins, (Civ.App.) 175 S.W. 1128. 


Utah.—Jensen v. Utah Light & Ry. 
Co., 132 P. 8, 42 Utah 415. See Jetter 
v. New York, ete., R. Co., 2 Abb.Dec. 
(N.Y.) 458, 2 Keyes 154 (company 
held negligent in running its cars at 
a speed in violation of an ordinance 
and resulting in injuries to a pedes- 
trian). 


[a] Over switches.—Kelly v. Co- 
lumbia Ry., Gas & Electric Co., 84 
S.E. 423, 100 S.C. 113. 


[b] Violation of speed provision 
in franchise equivalent to violation of 
ordinance.—Where a municipal cor- 
poration in granting a street railroad 
company a franchise imposes reason- 
able regulations as to speed, a viola- 
tion of such regulation has the same 
effect as a violation of a general mu- 
nicipal ordinance, being per se evi- 
dence of negligence. Simoneau v. 
Pacific Electric Ry. Co., 136 P. 544, 
166 Cal. 264, 49 L.R.A.N.S. 737. 


{c] Violation of regulation as 
proximate cause or having part in 
cause.—Failure of a street railway 
company to comply with police regula- 
tions limiting the speed of street cars 
on city streets will constitute negli- 
gence, if the failure to do so is the 
proximate cause of an injury, or has 
a direct and appreciable part in caus- 
ing it. City & Suburban Ry. of Wash- 
ingten v. Cooper, 32 App.D.C. 550. 


[ad] hus, under an ordinance lim- 
iting the speed of street ears to twen- 
ty miles an hour, where a street car 
struck a pedestrian, knocking him for- 
ty feet, and where the car then con- 
tinued for approximately one hundred 
yards before being brought to a stop, 
the railway company was held liable. 


‘ Ingle v. Asheville Power, etc., Co., 90 


S.E. 953, 172 N.C. 751. 

Exceeding speed limit as negligence 
in general see supra §§ 288-291. 

Evidence of negligence see infra § 
455. 

Proximate cause of injury to per- 
sons on or near track generally see 
infra § 358. i 


Violation of statute or ordinance as 
negligence per se generally see Negli- 
gence §§ 103-107. 


56. See infra text and notes 58-61. 


57. Control of car passing other 
cars or vehicles see infra § 344. 


Control of car where persons seen 
on or near track see infra §§ 340-342. 


Duty of street railroad as to con- 
ba Soon cars generally see supra §§ 


58. Terre Haute, Indianapolis & 
Eastern Traction Co. v. McDermott, 
144 N.E. 620, 82 Ind.App. 134, [mod 
141 N.E. 362]. 


* 59. McGowan v. Wilmington & P. 
Traction Coz 92 A. 1015, 28° Del. 281; 
Terre Haute, Indianapolis & Eastern 
Traction Co. v. McDermott, 144 N.E. 
620, 82 Ind.App. 134 [mod 141 N.E. 
862]; Shipley v. Metropolitan St. Ry. 
Co., 128 S.W. 768, 144 Mo.App. 7; Sil- 
berstein v. Houston St., etc., Ferry R. 
Co., 4 N.Y.S. 843, 52 Hun 611 [rev on 
facts 22°N.H. 951, 117 N.Y. 293]. 


{a] “This duty was enhanced by 
the circumstance that the driver was 
blind in one eye, and one of the brakes 
was not in good working order, leay- 
ing the car, in some degree at least, 
not entirely subject to his control.” 
Silberstein v. Houston, St., ete., Ferry 
R. Co., 4 N.Y.S. 8438, 52 Hun 611 [rev 
on, faets 22 N.B. 951, 117 N-Y. 293]. 


[b] Reasonable control.—‘“‘The 
servants in charge of a car should 
have it under reasonable control and 
be on the lookout for travelers upon 
the highway, that they being in the 
exercise of due care may not be in- 
jured.” McGowan v. Wilmington & 
P. Traction Co., 92 A. 1015, 1018, 28 
Del, 281. 5 


[ec] Duty as part of duty to dis- 
cover peril and .to avoid injury.—The 
duty of having a street car under rea- 
sonable control is part of, _and in- 
cluded in, the duty of exercising ordi- 
nary care to discover the peril ef per- 
sons crossing the tracks and to avoid 
injuring them when discovered. 
Louisville R. Co. v. Knocke, (Ky.) 117 
S.W. 271. 


[d] Speed preventing stop in time 
to prevent injury.—Operating a street 
car along a public street at a rate of 
speed which would prevent a stop 
from being made within one hundred 
feet was negligence under conditions 


which prevented the motorman from 
seeing ahead a greater distance than 
thirty or forty feet. Shipley v. 
Metropolitan St. Ry. Co., 128 S.W. 768, 
144 Mo.App. 7. 


Duty to keep car in control on going 
around curves see infra § 348. 


60. Sheffield Co. v. Harris, 61 So. 
88, 183 Ala. 357; Capital Traction Co. 
v. Apple, 34 App.D.C. 559. - 


61. Silberstein v. Houston St., etc., 
Ferry R. Co., 4 N.Y.S. 843, 52 Hun 611 
ee on facts 22 N.E. 951,117 NY. 


62. Care required gienerally sce 
supra § 289. 


Duty when person seen on or near 
track see infra §§ 340-342. 


Duty when passing other cars or 
vehicles see infra § 344. 


63. See infra § 338. 
64. See infra § 340. 


65. Detroit, ete., Short Line R. Co. 
Se Re atts a | 7 OhioApp. 79, 28 Ohio 


66. Detroit, etc., Short Line R. Co. 
v. Landesman, supra. 


67. Cincinnati Traction Co. v. Ca- 
hill, 18 OhioApp. 46; Cincinnati Trac- 
tion Co. vy. Simon, 28 OhioCir.Ct. 780. 


68. Capital Traction Co. v. Apple, 
34 App.D.C. 559. 


69. Capital Traction Co. v. Apple, 
supra. 


70. Kilgallen v. Philadelphia Rapid 
Transit Co., 150 A. 746, 300 Pa. 451. 


[a] Beason for rule.—Such a sign 
does not ordinarily mean that all cars 
are to stop at the place where the 
sign is situated, but means only that 
cars will stop there to take on pas- 
sengers if there are any. Kilgallen 
v. Philadelphia Rapid Transit Co., 150 
A. 746, 300 Pa. 451. 

71. Riccio v. People’s Ry. Co., 82 
A. 604, 26 Del. 235; Wilmington City 
Ry. Co. v. Truman, 72 A. 983, 23 Del. 
197 [aff 78 A. 636, 23 Del. 192]; Heinei 
v. People’s Railway Co., 67 A. 1738, 22 
Del. 428. 

Nonliability of company where 
ehild runs suddenly in front of car 
see infra § 356. 
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form Other Act as Wanton or Gross Negligence." 
Failure of the operator of a street car to keep a 
proper lookout so as to avoid injuries to persons 
on or near the rack has been held to constitute 
gross negligence.7* Where the operator of a street 
car sees a pedestrian in imminent danger, and omits 
to do something which he may do to prevent or 
mitigate injury, knowing that injury will probably 
result from his omission,’* or runs the ear at a dan- 
gerous speed and without warning signals at a point 
where he knows, or ought to know, that some person 
will probably be crossing and will thereby be ex- 
posed to injury, and the pedestrian is injured, the 
company may be liable for wanton injury.’® 

[§ 337] (7) Precautions as to Persons Who Are, 
or Should Be, Seen on or near Track’*°—(a) In Gen- 
eral. Generally the measure of the motorman’s du- 
ty toward a person seen on or near the track is that 
required of a reasonably prudent and skillful man 
under the same circumstances,’? and where, he uses 
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[§§ 336-337 


‘reasonable care to avoid striking such persons, the 


railway company is not liable,*® if there exists an 
increase of danger by reason of the particular cir- 
cumstances, an increase of diligence commensurate 
with the danger is required.7® In view of the mo- 
torman’s right to presume, in the first instance, that 
a person seen on or near the track will either get 
out of danger or remain out of danger,*® the motor- 
man is not ordinarily required to take steps to avoid 
injuring a person seen on or near the track until 
the motorman discovers,*! or until it becomes rea- 
sonably apparent to him,®? that such person is not 
going to get out of the way. However, it is the duty 
of the operator of a street car to make an intelli- 
gent use of his senses to ascertain whether persons 
seen on or near the tracks are in peril,®* and, after 
having made this disecovery,§* or where by the ex- 
ercise of reasonable care such discovery can be 
made,®* it at onee’® becomes the duty of the mo- 


72. Willful or wanton injury by 
operation of street cars generally see 
infra § 418. 


73. See cases infra this note. 


[a] It is gross negligence (1) for 
the driver of a street car to drive 
rapidly along a city street without 
looking ahead (Goldstein v. Dry Dock, 
etc., . Co., 71 N.Y.S. 477, 35 Misc. 
200), (2) or for a driver to sit on the 
car rail with his back to the horses, 
attending to a bird held in his hand, 
having the reins twisted about the 
brake (Mangam y. Brooklyn City R. 
Co., 36 Barb. 230 [aff 38 N.Y. 455, 98 
Am.D. 66]), (3) or for the driver to 
leave the horses unattended and to 
go back into the car to collect fares 
(Saare v. Union R. Co., 20 Mo.App. 
211). (4) And where the defendant 
company was bound to know that a 
particular street was a very busy 
one, that automobiles were allowed to 
be parked on either side of it next to 
the curb, and that pedestrians crossed 
and recrossed it at very frequent in- 
tervals, it may be said that to operate 
cars without any lookout on the front 
thereof to discover pedestrians com- 
ing on or in close proximity to the 
track from behind obstructions which 
might be allowed to stand upon the 
street was the grossest kind of negli- 
gence. Prunty v. Tyler Traction Co., 
110 S.E. 570, 90 W.Va. 194. 


Duty at or approaching other cars 
or vehicles generally see infra § 344. 


74. Birmingham Ry., Light & Pow- 
er Co. v. Strickland, 68 So. 911, 192 
Ala. 596. 3 


Duty toward persons seen in en- 
dangered position generally see infra 
5 33%. 

75. Birmingham Ry., Light & Pow- 
er Co. v. Strickland, 68 So. 911, 192 
Ala. 596. 


76. Duty to keep lookout see su- 
pra § 333. 


Injury avoidable notwithstanding 
contributory negligence see infra '§$§ 
407-418. 


Persons working on or near tracks 
see infra § 349. 


77. Tobias v. People’s Ry. Co., 80 
A. 358, 26 Del. 59; Truman v. Wilm- 
ington City Ry. Co., 78 A. 636, 23 Del. 
192 Lait -72'7As 983, 23° Del: 97a -In- 
diana Union Traction Co. v. Kraemer, 
102 N.E. 141, 55 Ind.App. 190. 


[a] Degree of care required de- 


pends upon the circumstances of each 
ease. Truman v. Wilmington City 
Ry. Co., 787A; 636, 23 Del. 192) fait 72 
A. 988, 23 Del. 197]. 


‘78. Tobias v. People’s Ry. Co., 80 
A. 358, 26 Del. 59. 


79. Riccio v. People’s Ry. Co., 82 
A. 604, 26 Del. 235. 


80. See infra § 338. 


81. Ford v. Paducah City R. Co., 99 
S.W. 355, 124 Ky. 488, 30 Ky.L. 644, 
124 Am.S.R. 412, 8 L.R.A.N.S. 1093. 


82. Eord v. Paducah City R. Co., 
supra. 


83. Watson v. Broadway, ete., R. 
Co., 6 N.Y.St. 538, 26 N.Y.Wkly.Dig. 
337 [aff 18 N.E. 482, 110 N.Y. 677]. 


[a] Lookout.—(1) It is the duty 
of the motorman, particularly in a 
thickly populated portion of a city 
(Denver City Tramway Co. v. Brown, 
143 P. 364, 57 Colo. 484), (2) to keep 
a careful lookout at all times to see 
whether a person is upon the tracks 
(Denver City Tramway Co. v. Brown, 
supra), (3) or, by reason of his ap- 
proaching them (Denver City Tram- 
way Co. v. Brown, supra), (4) is ina 
position of peril (Denver City Tram- 
way Co. v. Brown, supra). 


Duty to maintain lookont for per- 
sons who may be on or near track 
generally see supra § 333. 


84 Ala.—Randle v. Birmingham 
R., etc., Co., 48 So. 114, 158 Ala. 532. 


Del.—Wilmington City Ry. Co. v. 
Truman, 72 A. 983, 23 Del. 197 [aff 78 
A. 636, 23 Del. 192]. 


Iowa.—Carr v. Interurban Ry. Co., 
171 N.W. 167, 185 Iowa’ 872. 


Ky.—Ford v. Paducah, 99 S.W. 355, 
124 Ky. 488, 30 Ky.L. 644, 124 Am.S.R. 
412, 8 L.R.A.N.S. 1098. 


Mich.—Gradyszewski Vv. Detroit 
Cet Ry., 188 N.W. 225, 173 Mich. 


_Mo.—Quinley v. Springfield Trac- 
here Co., 165 S.W. 346, 180 Mo.App. 


85. Mobile Light, etc, Co. v. 
Burch, 68 So. 509, 12 Ala.App. 421; 
Wilmington City Ry. Co. v. Truman, 
72 A. 983, 23 Del. 197 [aff 78 A. 636, 23 
Del. 192]; Gradyszewski v. Detroit 
Swi Ry., 138 N.W. 225, 173 Mich. 


[a] Conduct indicating that pedes- 
trian is going to walk into danger,— 


(1) “Upon the observance of such 
conduct and actions on the part of a 
person approaching a railway track 
as would indicate that he intended to 
go upon the track, it is as clearly the 
duty of the motorman to pursue such 
course in respect to the operation of 
that car as he would if he was in fact 
aware that the person was going to 
get on the track.” Eckhard vy. St. 
Louis Transit Co., 89 S.W. 602, 610, 
190 Mo. 593. (2) “This was not an 
improper or unjust limitation of the 
rights of the defendant in the opera- 
tion of its business, but is simply the 
requirement of the performance of a 
plain duty to the public, which ap- 
propriately manifests the high regard 
the law entertains for the preserva- 
tion of human life.” Eckhard v. St. 
Louis Transit Co., supra. C3)" SEE 
would be a humiliating confession up- 
on our system of government, if the 
law failed to require the strict ob- 
servance of such duty, under such 
circumstances, in the operation of a 
business which is attended with so 
much danger -to the traveling public.” 
Eckhard v. St. Louis Transit Co., su- 
pra. 


86. Saylor v. Union Traction Co., 
81 N.E. 94, 40 Ind.App. 381; Symons 
v. Winnipeg Electric Co., (Man.) 
[1928] 1 DomL.R. 159. 


[a] Necessity of early effort.—(1) 
It is not enough that the motorman 
used every effort to prevent injury to 
a person whom he saw run upon the 
track just in front of the car and 
when the motorman saw the danger 
was imminent (Galveston City R. Co. 
v. Hanna, 79 S.W. 639, 34 Tex.Civ. 
Avp. 608), (2) but he should have be- 
gun to use every means in his power 
to prevent the injury as soon as he 
saw it was probable (Galveston City 
R. Co. v. Hanna, supra), (3). rather 
than waiting until the danger became 
so imminent that it was impossible to 
avert an accident (Galveston City R. 
Co. v. Hanna, supra). 


[b] Where person observed stag- 
gering into danger zone.—(1) Where 
the operator of the car observes that 
a person who has approached to with- 
in six feet of the track is staggering 
and does not know what he is doing: 
(Bunyan v. Citizens’ R. Co., 29 S.W. 
842, 127 Mo. 12), (2) it is the opera- 
tor’s duty at once to take precautions 
to prevent a collision with such per- 
son (Bunyan v. Citizens’ R. Co., su- 
pra), (3) rather than to defer action 
until the approaching person has 
placed himself in a dangerous posi- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and it "has been variously stated’* to be his duty 
in such a situation to take steps,S® to use proper 
means,’° or all means in his power,®! or to use all 
reasonable care and diligence,®? or to use every 
possible effort,°* or to exercise all the reasonable 
eare and watchfulness that under the conditions 
prudence demands,®* or to do everything that a 
reasonably careful and prudent man would do,?® 
under the same cireumstances,®® consistent with the 
safety of himself,®? and of his passengers,®’ to 
avoid striking such person; and if he fails to per- 
form this duty and injury results therefrom, he 
is guilty of negligence.°® Thus it is the duty of 
the motorman to use reasonable diligence to avoid 
striking a pedestrian walking on the track,! but 
no duty arises until it becomes reasonably apparent 
to the motorman that the pedestrian will probably 
not step off the track.2, Whether the motorman is 
in the exercise of due care in a particular case will 
depend upon what he ought, in the exercise of rea- 
sonable care, to have known, rather than upon his 
actual knowledge.* However, where the motorman, 
upon, in the exercise of the care required of him, 
discovering the person in a perilous position does 
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‘torman, if he has time to do so, to stop the ear,’ | all he can to avert injury,t or where there is noth- 


ing that the operator of the car could do to avert 
an accident,® he is not negligent, and the company 
is not liable, and it has also. been held that, if the 
motorm man, after he sees, or by the exercise ‘of rea- 
sonable care could have seen, the person on or near 
the track in a position of danger, does all that a 
reasonably careful and prudent man would do un- 
der like circumstances to prevent an accident, the 
company is not liable.® 


[§ 338] (b) Reliance on Capacity, Precautions, 
or Apparent Safety of Persons on or near Track." 
Where the driver or motorman of a street car sees 
a person on, near, or approaching the track in ad- 
vance of his ear, he ordinarily has a right, in oper- 
ating his car, to act upon the assumption that such 
person is in full possession of all his faculties* and 
of his senses,® and that he will exercise them.*° 
Thus the motorman may properly assume that a 
person seen on or approaching the track will see,*+ 
or hear,!? and, until the contrary is manifest,'* 
will be aware of, 14 the approaching car, or that he 


“will hear and Reta the bell or gong iy Hen sounded.15 


In the absence of statutory or “municipal regula- 


eS ee a 


tion, when it is manifest to the opera- 
tor that the person is heedlessly stag- 
gering into it (Bunyan vy. Citizens’ R. 
Co., supra). 


87. See infra §§ 340-342. 
88. See infra text and notes 89- 98. 


89. Symons v. Winnipeg Electric 
Co., (Man) [1928] 1 Dom.L.R. 159. 


90. Mobile Light, etc., Co. v. Burch, 
68 So. 509, 12 Ala.App. 421. 


91. Ford v. Paducah City R. Co., 99 
S.W. 355, 124 Ky. 488, 30 Ky.L. 644, 
124 Am.S.R: 412, 8 L.R.A.N.S. 1093; 
Galveston City R. Co. v. Hanna, 79 
S.W. 639, 34 Tex.Civ.App. 608. 


fa] “fo do all in his power with 


the means at hand.”’—Randle  v. 
Birmingham R., ete., Co., 48 So. 114, 
158 Ala. 532. 


[b] “To use all means within his 
control.”’”—Gradyszewski v. Detroit 
United Ry., 138 N.W. 225, 227, 173 
Mich. 13. 


[c] ‘To stop car or use such other 
means as are available.—Carr v. In- 
terurban Ry. Co., 171 N.W. 167, 185 
Iowa 872. : 


[d] “Every means then reasonably 
within his power.”—Northern Texas 
Traction Co. v. Mullins, 99 S.W. 433, 
434, 44 Tex.Civ.App. 566. 


[e] “Zo use all the efforts that 
reasonable prudence dictates.”—Quin- 
ley v. Springfield Traction Co., 165 
Sw. 346, 350, 180 Mo.App. 287. 


92. Randle v. Birmingham R. etc., 
Co., 48 So. 114, 158 Ala. 532. 


93. Bunyan v. Citizens’ R. Co., 29 
S.W. 842, 127 Mo. 12. 


94. Saylor v. Union Traction Co., 
81 N.E. 94, 40 Ind.App. 381. z 


95. Wilmington City Ry. 
Truman, 72 A. 983, 23 Del. 197 roe 78 
A. 636, 33 Del. 192]. 

96. Wilmington 
Truman, supra. 

97. Northern Texas Traction Co. 
v. Mullins, 99 S.W. 433, 44 Tex.Civ. 
App. 566 

98. Bunyan v. Citizens’ R. Co., 29 
Sow... -842, <127.-Mo.. 12;- Wagner v. 
Metropolitan St. Ry. Co., 142 S.W. 463, 


City’ Ry... (Co.) v. 


160 Mo.App. 334; Northern Texas 
Traction Co. v. Mullins, 99 S.W. 433, 
44 Tex.Civ.App. 566; Galveston City 
R. Co. v. Hanna, 79 S.W. 639, 34 Tex. 
Civ.App. 608. 


99. Wilmington City Ry. Co. v. 
Truman, 72 A. 983, 985,23 Del. 197 [aff 
78 A. 636, 23 Del. 192]; Friedman v. 
Dry Dock, ete., R. Co., 11 N.Y.S. 429 
{aff 18 N.B. 482, 110 N.Y. 676]; An- 
drews v. British Columbia Electric R. 
Co l8.B Cay25s 


[a] Error in choice of means not 
constituting negligence.—(1) A mo- 
torman discovering a  pedestrian’s 
peril’ on the tracks is bound to use 
only the degree of care which a rea- 
sonably prudent and skillful motor- 
man would have used under all of the 
circumstances with which he was 
suddenly confronted, and which were 
visible to him only from the platform 
of his car, and he is not negligent be- 
cause he did not make the best choice. 
McLaughlin v. Los Angeles Ry. Cor- 
poration, 182 P. 44, 180 Cal. 527. (2) 
A street car motorman, oberving a 
pedestrian in danger, must use all 
reasonable care to avoid striking him; 
but if a sudden emergency arises 
without his negligence, and there are 
different ways to avoid collision, he is 
not negligent because he fails to se- 
lect the best course. Williams v. Du- 
luth “St. (Ry. Co., L742" NiW. 939," 169 
Wis. 261. 


Failure to act to avoid injury to 
imperilled person as wanton injury 
see supra § 336. 


1. Fontana v. Port Arthur Trac- 
tion Co., 235 S.W. 1098. 


2. Fontana v. Port Arthur Trac- 
tion Co., supra. 


3. Simenauskas v. Connecticut Co., 
129 A. 790, 102 Conn. 676. 


4. Lennon vy. St. Louis, ete., R. Co., 
94 S.W. 975, 198 Mo. 514; Barney v. 
Metropolitan St. R. Co., 88 N.Y.S. 335, 
94 App.Div. 388. See Atlas v. Chicago 
Rys. Co., 205 Ill.App. 576. 


5. Baltimore City Pass. R. Co. v. 
Cooney, 39 A. 859, 87 Md. 261; Trigg 
v. Water, Light & Transit Co., 114 S. 
W. 972, 215 Mo. 521, 20 L.R.A.N.S. 
987; West v. Metropolitan St. R. Co., 
94 N.Y.S. 250, 105 App.Div. 373. 


6. Heinel v. People’s R. Co., 67 A, 
1738, 22 Del. 428. 


7. Right to rely on precautions of 
child see infra § 355. 


8 Kramm vy. Stockton Electrie R. 
Cos ed Ar EPS 914s eho nC aleAgipe aca 
Handy v. New Orleans Public Service, 
120 So. 271, 10 La.App. 72; Lyons vy. 
Bay Cities Consol. R. Co., 73 N.W. 
139, 115 Mich. 114; Simpson v. Rhode 
Island Co., 58 A. 658, 26 R.I. 200. And 
see cases infra notes 9-15. 


[a] Full powers of locomotion.— 
Garvick v. United Rys., ete., Co., 61 
A.-138, 101 Md. 239. 


[b] Sound mind.—Simpson 
Boge Island Co., 58 A. 658, 26 RL 


9. Kramm vy. Stockton Electrie R. 
Co., 101 P. 914, 10 Cal.App. 271. 


[a] Whus (1) a street car motor- 
man is not bound to know that a 
pedestrian is blind in one eye (Handy 
v. New Orleans Public Service, 120 So. 
2715-10 4 ba App. 42) 22); Joris deat 
(Schulte v. New Orleans City, etc., R. 
Co., 10 So. 811, 44 La.Ann. 509; Lyons 
v. Bay Cities Consol. R. Co., 73 N.W. 
139, 115 Mich, 114). 


10. Schulte v. New Orleans City, 


“ete., R. Co., 10 So. 811, 44 La.Ann. 509; 


Handy v. New Orleans Public Service, 
120 So. 271, 10 La. App. ee 


11. Schulte v. New Orleans City, 
etce., R. Co., 10 So. 811, 44 La.Ann. 
509; Petty v. St. Louis, ete., R. Co., 78 
S.W. 1003, 179 Mo. 666; Bennett v. 
Metropolitan St. R. Co., 99 S.W. 480, 
122 Mo.App. 7038; Aldrich v. St. Louis 
Transit Co., 74 S.W. 141, 101 Mo.App. 
Lieb 


12. Schulte v. New Orleans City, 
ete., R. Co., 10 So. 811, 44 La.Ann. 509. 


13. Barney v. Metropolitan St. R. 
Co., 88 N.Y.S. 335, 94 App.Div. 388. 


14. Barney v. Metropolitan St. R, 
Co., supra. 


* 15. Ford v. Paducah City R. Co., 99 
S.W. 355, 124 Ky. 488, 30 Ky.L. 644, 
124 Am.S.R. 412, 8 L.R.A.N.S. 1093; 
Doyle v. West End St. R. Co., 37 N.E. 
741, 161 Mass. 533; Bennett v. Metro- 
politan St. RR. Co 99 S.W. 480, 122 
Mo.App. 703. 
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tions prescribing a different standard,'* while the | 
motorman should at all times exercise proper and 
reasonable care in the operation of his car, and 
have it under proper control, and should slow up 
or stop whenever necessary to avoid an accident.** 
The motorman has a right to presume, until the 
contrary appears,!® that a person seen on or near 
the track ahead will act with ordinary care,’® or 


will act as a reasonably prudent 


all the circumstances,”! to avoid being injured, or, 
as otherwise stated, up to a certain point, to be 


16. See statutory provisions and 
ordinances. 


17. See supra §§ 275, 288-291, 


18. Riccio v. People’s Ry. Co., 82 A. 
604, 26 Del. 235; Heinel v. People’s R. 
Co., 67 A. 1738, 22 Del. 428; Blyston- 
Spencer v. United Rys. Co. of St. 
Louis, 132 S.W. 1175, 152 Mo.App. 118; 
Duteau v. Seattle Electric Co., 88 P. 
755, 45 Wash. 418. 


19. Consumers’ Electric Light, etc., 
Co. v. Pryor, 32 So. 797, 44 Fla. 354; 
Blyston-Spencer v. United Rys. Co. 
of St. Louis, 132 S.W.:1175, 152 Mo. 
App. 118; Duteau v. Seattle Electric 
Co., 88 P. 755, 45 Wash. 418. 


[a] Reason for rule.—‘‘If a motor- 
man may not assume that persons on 
the street will exercise due care for 
their ewn safety, until something in 
their actions or appearance warns 
him to the contrary, . . it is need- 
less to say that the operation of 
street cars on crowded thoroughfares 
would be well nigh impossible.” Du- 

‘teau v. Seattle Electric Co., 88 P. 755, 
756, 45 Wash. 418. 


{b] Instinct of self-preservation 
as basis of assumption.—The op- 
erators of street cars may properly 
rely upon the instinct of self-preser- 
vation to induce every one to en- 
deavor to avoid injury. Schierhold v. 
North Beach, etc., R. Co., 40 Cal. 447. 


20. Riccio v. People’s Ry. Co., 82 
A. 604, 26 Del. 235; Tobias v. People’s 
Ry. Co., 80 A. 358, 26 Del. 59; Heinel 
v. People’s R, Co., 67 A. 1738, 22 Del. 
428; Duteau v. Seattle Electric Co., 
88 P. 755, 45 Wash. 418. See Trafelet 
Recuirago City Ry. Co., 202 Ill,.App. 


[a] Reliance en ordinary or due 
care of pedestrian.—(1) The motor- 
man has a right to presume that a 
person on or near the track ahead of 
an approaching car will use due care 
for his own safety. Culbert v. Wil- 
mington & P. Traction Co., 82 A. 1081, 
26 Del. 253; Potts v. Union Traction 
Co., 83 S.E. 918, 75 W.Va. 212. 
Where a pedestrian in crossing a 
street car track and the motorman of 
an approaching car have equal op- 
portunity for observation, the latter 
may rely to a reasonable extent upon 
the exercise of ordinary care by the 
other. Adams vy. Boston Elevated Ry. 
Co., 100 N.E&. 1012, 214 Mass. 1. 


[b] No auty to anticipate unusual 
or careless movement of pedestrian.— 
(1) There is no rule which calls up- 
on the motorman to anticipate un- 
usual or careless movements on the 
part of a pedestrian who is in full 
control of his movements until some- 
thing happens which reasonably leads 
to such anticipation, Neuman v. 
Union Ry. Co. of New York City, 153 
N.E.:'64, 243 N.Y. 249, 46 A.UL.R. 1180, 
(2) Thus, where a person either in- 
advertently backed or stepped from 
an automobile onto the track ahead 
of a street car or whether he stepped 
upon the track for the purpose of 


(2). 
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person,”° under 


crossing it when the car was prac- 
tically upon him, his conduct was 


such as was not to have been antiaj-' 


pated in advance. Neuman v. Union 
Ry. Co. of New York City, supra. 


[c] Unusual, unforeseen, and ex- 
traordinary conduct.—(1) ‘Unusual, 
unforeseen and extraordinary conduct 
of pedestrians ... in the street need 
not be anticipated by the motorman.” 
Cornelius v. South Covington, etc., 
St. R. Co., 938 S.W. 648, 644, 29 Ky.L. 
505. (2) Thus there is no duty on 
the motorman to anticipate that a 
person will dart out, from behind a 
vehicle standing alongside the track, 
and into the path of an approaching 
ear, Cornelius v. South Covington, 
etc., St. R. Co., supra. (3) The motor- 
man was not bound to anticipate that 
the driver of a coal wagon standing 
on the street would suddenly back 
out from the wagon toward the track. 
gun Union R. Co., 47 A. 888, 22 


[d] Motormen are not expected to 
anticipate unexpected acts of persons 
not in the path of travel suddenly 
placing themselves there, Gavin ov. 
Philadelphia Rapid Transit Co., 113 
A, 832, 271 Pa. 73. 


[e] Same care as required of 
motorman.—The motorman has a 
right to assume that persons cross- 
ing the street will exercise as much 
care for their own safety as he is re- 
quired to exercise not to injure them. 
Kappus v. Metropolitan St. Ry. Co., 
81 N.Y.S. 442, 82 App.Div. 18. 


21. Heinel v. People’s R. Co., 67 A. 
173, 22 Del. 428; Duteau v. Seattle 
Electric Co., 88 P. 755, 45 Wash. 418. 


22. Slipper v. Seattle Electric Co., 
128 P. 233, 71 Wash. 279, 


23. Draper v. Dunham, (Mo.App.) 
239 S.W. 883. 


Injuries to persons notwithstand- 
ing’ contributory negligence see infra 
§§ 407-418. 


24. Smith v. Salisbury & S. Ry. 
Co., 77 S.B. 966, 162 N.C. 29. 


25. Ala.—Mobile Light & R. Co. v. 
Roberts, 68 So. 815, 192 Ala. 486; An- 
niston Hlectric, ete., Co. v. Rosen, 48 
SOs 798,559" Ala. 105s 18a. Aim Sri. 
32; Randle v. Birmingham R., etc., 
Coy).48 “Sos 1114, 168" Alas bsee ter 
mingham R., ete., Co. v. Williams, 48 
So. 938, 158 Ala. 381; Mobile Light, 
ete., Co. v. Burch, 68 So. 509, 12° Ala. 
App. 421. 

Cal.—McLaughlin v. Los Angeles 
Ry. Corporation, 182 P. 44, 180 Cal. 
527; Kramm v. Stockton Electric R. 
Co., 101 P. 914, 10 Cal.App. 271. 


Colo.—Denver City Tramway Co. v. 
Wright, 107 P. 1074, 47 Colo. 366. 


Conn.—Semenauskals v. Connecti- 
cut Co. 129 A. 790, 102 Conn. 676; 
Hayden v. Fair Haven, ete, R. Co., 
56 A. 6138, 76 Conn. 355, 


Del.—Tobias v. People’s Ry. Co., 
80 A. 358, 26 Del. 59; Garrett v. Peo- 
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measured by the facts of the particular case, the 
motorman has a right to assume that a pedestrian 
is exercising, and will continue to exercise, due 
care.22. Hence, in the absence of any signs of ob- 
liviousness on the part of a person in a dangerous 
position on or near the track,?*"if a person who 1s 
apparently capable of taking care of himself is 
seen on the track,?4 the motorman has a right to 
presume that such person, in the exercise of reason- 
able care for his own safety, will get off or stay 
off the track until the car passes.2° Thus, if the dis- 


ple’s R. Co., 64 A. 254, 22 Del. 29. 


D.C.—Capital Traction Co. v. Apple, 
34 App.D.C. 559. 


Fla.—Consumers’ TElectrie Light, 
ete., R. Co. v. Pryor, 32 So. 797, 44 
Fila. 354. 


Ill.—South Chicago City R. Co. v. 
Kinnare, 96 Ill.App. 210 [aff 75 N.I. 
179, 216 Ill. 451]; West Chicago St. 
R. Co. v. Schwartz, 93 Ill.App. 387. 
See also Chicago City R. Co. v. Hynd- 
shaw, 116 Ill.App. 357. 


Ind.—Saylor v. Union Traction Co., 
81 N.E. 94, 40 Ind.App. 381. 


Iowa.—Mangan v. Des Moines City 
Ry. Co., 203 N.W. 705, 200 Iowa 597, 
41 A.I.R. 368; Long v. Ottumwa Ry. 
eo ene Co., 142 N.W. 1008, 162 Iowa 


Ky.—Ford v. Paducah City R. Co., 
99 S.W. 355, 124 Ky. 488, 30 Ky.L. 
van 124 Am.S.R. 412, 8 L.R.A.N.S. 


La.—Schulte v. New Orleans, etc., 
R. Co., 10 So. 811, 44 La.Ann. 509; 
Handy v. New Orleans Public Serv- 
ice, 120 So. 271, 10 La.App. 72: 


Md.—Garvick v. United Rys., etc., 
Co., 61 A. 138, 101 Md. 289. 


Mass.—Doyle v. West End St. R. 
Co., 37 N.BE. 741, 161 Mass. 533. 


Mich.—-Gradyszewski.  v. Detroit 
United Ry., 188 N.W. 225, 178 Mich. 
; Lyons v. Bay Cities Consol. R. 
Co., 73 N.W. 1389, 115 Mich. 114. 


Mo.—Hafner v. St. Louis Transit 
Co., 94 S.W. 291, 197 Me. 196; Eck- 
hard v. St. Louis Transit Co., 89 S. 
W. 602, 190 Mo, 593; . Petty v. St. 
Louis, ete., R. Co., 78 S.W. 1008, 179 
Mo. 666; Bunyan v. Citizens’ R. Co., 
29 S.W. 842, 127 Mo. 12; Hoodenpyle 
v. Wells, (App.) 10 S.W.(2d) 331; 
Draper v. Dunham, (App.) 239 S.W. 
883; Gabriel v. Metropolitan St. R. 
Co., 109 S.W. 1642, 180 Mo.App. 651; 
Bennett v. Metropolitan St. R. Co., 99 
S.W. 480, 122 Mo.App. 703; Meyer v. 
Lindell R. Co., 6 Mo.App. 27. 


Neb.—McLean_v. Omaha, ete., R., 
ete., Co., 100 N.W. 9385, 72 Neb. 447, 
103 N.W. 285. 


N.J.—Ward v. Newark, etc., Horse 
Car R.. Co., 8 N.J.L.J. 23. 


N.Y.—Matulewicz v. Metropolitan 
St. R. Co., 95 N.Y.S. 7, 107 App.Div. 
230; Barney v. Metropolitan St. R. 
Co., 88 N.Y.S. 835, 94 App.Div. 388; 
Jackson v. Union R. Co., 78 N.Y.S. 
1096, 77 App.Div. 161. 


N.C.—Smith vy. Salisbury & S. Ry. 
Co., 77 S.E. 966, 162 N.C. 29. 


Or.—Plinkiewisch v. Portland Ry., 
Light & Power Co., 115 P. 151, 58 
Or, 499;  Wolfsive sCity-ai Cor 17 2s 
329, 78 P. 668, 45 Or. 446, 


R.I.—Beattie v. United Ble 
Rys. Co., 146 A. 481, 50 R.1, 190. ah 


Tenn.—Memphis St. R. Co. v. Wil- 
son, 69 S.W. 265, 108 ‘Tenn. b18, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tance is sufficient for a crossing to be made safely, 
the motorman has the right to assume that the pedes- 
trian will so cross;?¢ if the distance is insufficient, 
he has a right to assume that the pedestrian will 
maintain a position of safety at the side of the 
track?* or stop before attempting to cross.?8 
the motorman may properly indulge such presump- 
tion up until the time the person’s danger becomes 


Citizens’ St. R. Co. v. Shepherd, 64 
S.W. 710, 107 Tenn. 444. 


Tex.—Fontana_ v. Pott Arthur 
Traction Co., (Civ.App.) 235 S.W. 
1098; San Antonio Traction Co. v. 
Kelleher, 107 S.W. 64, 48 Tex.Civ. 
App. 421. 


Utah.—Jensen y. Utah Light & Ry. 
Co., 132 P. 8, 42 Utah 415. % 


Va.—Roanoke Ry. & Electric Co. v. 
Carroll, 72 S.E. 125, 112 Va. 598. 


Wash.—Slipper v. Seattle Plectric 
Co., 128 P. 238, 71 Wash. 279; Mallett 
v. Seattle, R. & S. Ry. Co., 119 P. 
743, 66 Wash. 251; Duteau v. Seattle 
Electric Co., 88 P. 755, 45 Wash. 418. 


W.Va.—Potts v. Union Traction 
Co., 83 S.E. 918, 75 W.Va. 212. 


[a] For example.—(1) Where a 
traveler on a street leaves a place of 
safety and steps directly in front 
of a car and is injured, the company 
is not liable, these in charge of the 
car having the right to assume that 
he would remain in the place of safe- 
ty until after it had passed. Long v. 
Ottumwa Ry. & Light Co., 142 N.W. 
1008, 162 Iowa 11. (2) A motorman 
has a right to presume that a person 
walking on the track is possessed of 
all his senses, knows of the approach 
of the car, realizes the danger of 
remaining on the track, and will step 
off at a place of safety, and it is his 
duty to operate his car on this pre- 
sumption until he is given notice by 
facts and circumstances that such 
person is ignorant of his peril. Fon- 
tana v. Port Arthur Traction Co., 
(Tex.Civ.App.) 235 S.W. 1098. 
motorman can assume that a pe- 
destrian approaching the track 
obliquely in the same general direc- 
tion as the car is moving will not 
endanger himself (Haffey v. Metro- 
politan St. Ry. Co., 135 S.W. 987, 154 
Mo.App. 493), (4) and this supposi- 
tion is stronger when the pedestrian 
proceeds at a slow gait (Haffey v. 
Metropolitan St. Ry. Co., supra), (5) 
and the mere fact that the pedestrian 
does not appear to be looking around 
for approaching cars does not of it- 
self indicate that he is unaware or 
that fact (Haffey v. Metropolitan St. 
Ry. Co., supra), (6) so as to put the 
motorman on notice of his danger 
(Haffey v. Metropolitan St. Ry. Co., 
supra). ; 


[b] Rule stated negatively.— 
“They [motormen] are not bound to 
anticipate that a pedestrian [seen on 
the track] will not step off or to be 
prepared for such contingency.” 
Bloch v. Detroit United Ry., 178 N.W. 


- 670, 672, 211 Mich. 252. 


[ce] On trestle-—Where a motor- 
man, upon discovering the perilous 
position of a pedestrian upon a 
trestle, could not, in the exercise of 
ordinary care, have foreseen or an- 
ticipated that the pedestrian would 
not probably leave the track in time 
to avoid injury, the company is not 
liable for injuries sustained by the 
pedestrian in being run down. North- 
ern Texas Traction Co. v. Mullins, 99 
S.W. 433, 44 Tex.Civ.App. 566. 


Rate of speed at crossing as deter- 
mining whether or not motorman may 


(3) A 
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And 


rely on precaution of pedestrians see 
infra § 343 note 57 [a]. 


Whether motorman may properly 
assume that person standing near 
track at curve will move out of dan- 
ger see infra § 345. 


26. Gradyszewski v. Detroit Uni- 
ted Ry., 188 N.W. 225, 173 Mich. 18. 


27. Gradyszewski v. Detroit Uni- 
ted Ry., supra. 


28. Mo.—Eckhard v. St. Louis 
Transit Co., 89 S.W. 602, 190 Mo. 593; 
en v. Dunham, (App.) 239 S.W. 

Or.—Plinkiewisch y. Portland Ry., 
ens & Power Co., 115 P.-151, 58 Or. 


R.I.—Beattie v. United Electric 
Rys. Co., 146 A. 481, 50 R.I. 190. 


Va.—Roanoke Ry. & Electric Co. 
v. Carroll, 72 S.E. 125, 112 Va. 598. 


Wash.—Slipper v. Seattle Electric 
Co., 128 P. 233, 71 Wash. 279. 


29. Randle v. Birmingham R., etc., 
Co., 48 So. 114, 158 Ala. 532; Birming- 
ham R., ete., Co. v. Williams, 48 So. 
93, 158 Ala. 388; Mobile Light, etce., 
Co. v. Burch, 68 So. 509, 12 Ala.App. 
421; Capital Traction Co. v. Apple, 34 
App.D.C. 559; Mangan v. Des Moines 
City Ry. Co., 203 N.W. 705, 200 Iowa 
597, 41 A.TR. 368. 


[a] Until due prudence, suggested 
by circumstances open to observation, 
forbids further reliance on presump- 
tion, the motorman is entitled to pre- 
sume that an adult pedestrian or 
traveler will not subject himself. te 
danger or will leave the zone of dan- 
ger. Mobile Light & R. Co. v. 
Roberts, 68 So. 815, 192 Ala. 486. 


[b] Reasons for rule.—(1) “It is 
to be presumed that a person of ma- 
ture years will not stand still upon 
a railroad track and suffer himself 
to be run down.” Kramm vy. Stockton 
Electrie R. Co., 101 P. 914, 916, 10 Cal. 
App. 271. (2) “In the absence of 
wind, snow, rain, or some other dis- 
turbing factor, the presumption is 
that a grown man is aware of his sur- 
roundings, and that he will not de- 
liberately walk into danger.’ Haffey 
v. Metropolitan St. Ry. Co., 135 S.W. 
987, 154 Mo.App. 498. 


30. Hayden v. Fair Haven, etc., R. 
Co., 56 A. 613, 76 Conn. 355. 


[a] Applicable to persons on side- 
walk.—This presumption is applica- 
ble to a person who is on the side- 
walk but in a position of danger as 
well as to a person who is in a dan- 
gerous position in the street. Hayden 
v. Fair Haven, ete., R. Co., 56 A, 613, 
76 Conn. 355. 


81. Ala.—Mobile Light & R. Co. v. 
Roberts, 68 So. 815, 192 Ala. 486; 
Randte v. Birmingham R., etc., Co., 


48 So. 114, 158 Ala. 532; Birmingham 
R., ete., Co. v. Williams, 48 So. 93, 
158 Ala. 388; Mobile Light, etc., Co. 
v. Burch, 68 So. 509, 12 Ala.App. 421. 


Ark.—Karnopp v. Ft. Smith Light 
& Traction Co., 178 S.W. 302, 119 Ark. 
295. 


D.C.—Capital Traction Co. v. Ap- 
ple, 34 App.D.C. 559. 
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imminent,?® or until it is apparent, or by the exer- 
cise of diligence would be apparent to the motor- 
man, that the person is in danger, and is not aware 
of the danger, or is so situated that he cannot avoid 
the danger,*® but not beyond that time.*? 
car motorman is justified in assuming that a person 
near the tracks but in a position of apparent safety 
will not be injured,*? and the motorman is not bound 


A street 


Ind.—Saylor v. Union Traction Co., 
81 N.E. 94, 40 Ind.App. 381. 


Iowa.—Mangan v. Des Moines City 
Ry. Co., 203 N.W. 705, 200 Iowa 597, 
41 A.L.R. 368. 


Mo.—Hckhard v, St. Louis Transit 
Co., 89 S.W. 602, 190 Mo. 593. 


[a] “If the conduct and actions of 
a party approaching a railway track 
would lead a person of ordinary 
prudence, who might be operating a 
car upon said track, to conclude that 
such party was going upon the track, 
the right to act upon the presumption 
that the person would stop before go- 
ing upon it ceases.” Eckhard v. St. 
Louis Transit Co., 89 S.W. 602, 610, 
190 Mo,, 593, 


{b] For example (1) the motor- 
man cannot rest on such presumption 
so long as to reach a point where it 
will be impossible for him to control 
his car or give warning in time to 
avert injury (Denver City Tramway 
Co, .v. Wright, 107 P. 1074, 47 Colo. 
3866), (2) or give warning in time to 
avert injury (Denver City Tramway 
Co. v. Wright, supra). (3) The pre- 
sumption cannot be acted upon with 
respect to a person who is apparently 
insensible of his danger (Smith v. 
Salisbury & S. Ry. Co., 77 S.H. 966, 
162 N.C.-29) (4) from sleepiness (see 
infra § 3857), (5) from drunkenness 
(see infra § 357), (6) or any other like 
cause (see infra § 357). (7) Where 
a pedestrian was walking with his 
back turned along the track ahead 
of the car, with his hands behind his 
back, and apparently unconscious of 
the approach of the car or of his 
peril, the presumption cannot be in- 
dulged. Randle v. Birmingham R., 
etc., Co., 48 So. 114, 158 Ala. 532. . 


Whether motorman may presume 
aged person will get out of danger see 
infra § 357. 


32. See cases infra this note. 


[a] Where motcrman saw person 
near track and saw that the forward 
part of the car had passed him, he 
was justified in assuming that such 
person was in no danger of injury, 
and the motorman was not bound to 
anticipate that such persen might 
afterward come into collision with 
the car, Osborne v. Bay State St. Ry. 
Co., 111 N.E. 43, 222 Mass. 427. 


[b] Motorman running car past 
plaintiff standing on pile of excavated 
dirt close to the track, but in a place 
of apparent safety, is not negligent 
where the car harmlessly passed but 
dirt slipped and threw plaintiff 
against the side thereof. Selibedea v. 
Worcester Consol. St. Ry. Co. 111 
N.E. 767, 223 Mass. 76. 


[ec]. Where pedestrian approaching 
track stopped and saw the car ap- 
proaching (1) the motorman might 
properly assume that the pedestrian 
would wait until the car passed (Han- 
dy v. New Orleans Public Service, 
Inc., (La.App.) 120 So. 271; Zenner 
v. Brooklyn Heights R. Co., 159 N.Y. 
S. 450, 173 App.Div. 194; Wolf v. City 
Re ©6.,-7 20-P.83 295.08 CPPL668. 4o4Or: 
446), (2) and the motorman is not 
guilty of negligence in releasing his 
brakes at that time (Wolf v. City R. 
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to anticipate that the pedestrian will place himself 
Hence the motorman is not 
bound to assume that a pedestrian will run so near 
to a track,?* or will suddenly*® attempt to cross it*® 
immediately in front of the car,?* or in such a way 
as to be struck by the foreward corner of the car 
nearest to him,?* or at a point on the track where 
it would be impossible to avoid an accident.*® 
on the contrary, and in accordance with the general 
rule heretofore stated,*® the motorman has a right 
to assume that persons seen on, near, or approach- 
ing the track will not place themselves in a position 
of danger,*! and the person in charge of a car with 
a clear track before him has a right to assume,*? 
until a different intention is apparent,*® that per- 
sons approaching the track will use due care to 


in a place of danger.*? 


Co., supra). 


[dad] Motorman is not required to 
anticipate that person will stumble 
cnto track where such person was 
standing alongside the track and in 
a position of apparent safety. Balti- 
more City Pass. R. Co. v. Cooney, 39 
A. 859, 87 Md. 261. 


_ Child in apparently safe place see 
infra § 352, 


33. Gradyszewski v. Detroit Uni- 
ted. Ry., £388 N.We 225, 173 “Mich. 18; 


34 Anger v. Worcester Consol. 
St. Ry., 120 N.H, 399, 231 Mass. 168. 
See Trafelet v. Chicago City Ry. Co., 
202 Ill.App. 131. 


35. West Chicago St. R.° Co. -v. 
Schwartz, 93 Ill.App. 387; Beattie v. 
United Electric Rys. Co., 146 A. 481, 
SOD Ral 190), 


36. D.C.—Capital Traction Co. v. 
Apple, 34 App.D.C.. 559. 

_Ill.—West Chicago St. R. Co. v. 
Schwartz, 93 Il].App. 387. See Trafe- 


let v. Chicago City Ry. Co., 202 [Il. 
App. 131. 


Mass.—Driscoll v. Boston Elevated 
Ry. Co., 123 N.B. 667, 233 Mass. 232; 
Boyle v. Worcester Consol. St. Ry. 
Cox 120) ON 40..7398) 2315 Mass, . 184: 
Anger v. Worcester Consol. St. Ry., 
120 N.E. 399, 231 Mass. 168. 


Mo.—Ross v. Metropolitan St. Ry. 
Co., 88 S.W. 144, 118 Mo.App. 600. 


N.Y.—Scott v. Third Ave. R. Co., 
16 N.Y.S. 350, 61 Hun 627. 


Pa.—Gavin v. Philadelphia Rap- 
idyiransit, Co: 113 Ay 832)" 271" “Pa: 


%3. 

R.I.—Beattie v. United Electric 
Vise COs! 46) A. 481/50 Rs 1.90 
Burns v. Rhode Island Co., 110 A, 


378. 


37. .D.C.—Capital Traction Co. v 
Apple, 34 App.D.C. 559. 


Ill—West Chicago St. 
Schwartz, 93 Ill.App. 387. 


Mass.—Boyle v. Worcester Consol 
St. Ry. Co., 120 N.W. 398, 231 Mass 
184; Anger v. Worcester Consol. St. 
Ry., 120 N.E. 399, 231 Mass, 163. 


Mo.—Ross v. Metropolitan St. Ry. 
Co., 88 S.W. 144, 113 Mo.App. 600. 


N-Y.—Scott v. Third Ave. R. Co., 
16 N.Y.S. 350, 61 Hun 627. 


Pa.—Gavin v. Philadelphia Rapid 
TransitvCo:,, Vis AL 832.0200 Pa. is. 


R.I.—Beattie v. United Electric 
Rys. Co., 146 A, 481, 50 RI. 190; 
Burns v. Rhode Island Co,, 110 A. 
B78. 
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himself.+® 


But 


him.47 


Wash.—Slipper v. Seattle Electric 
Coy 128: 2P..233, 71 Wash, 279. 


[a] Mere approach of pedestrian 
from side.—(1) The mere fact that 
one is approaching a track from the 
side is not necessarily notice to the 
motorman that he is going to cross in 
front of the car -(Goldstein v. Union 
Ry. Co. of New York City, 167 N.Y. 
S. 837, 180 App.Div. 417), (2) or that 
he will attempt so to cross (Slipper 
v. Seattle Electric Co., 128 P. 2338, 71 
Wash. 279). (3) Thus the fact that 
a man is approaching a street car 
track, and is from four to eight feet 
away, is not of itself a warning to 
the motorman or gripman (Slipper v. 
Seattle Electric Co., supra) (4) or 
notice to him that a pedestrian will 
endeavor to pass in front of the car 
(Slipper v. Seattle Electric Co., su- 
pra), (5) since it is a matter of com- 
mon knowledge that men will stop 
when within a few feet (Slipper v. 
Seattle Electric Co., supra) (6) or 
quite abreast, of a passing street car 
SOR v. Seattle Electric Co., su- 
pra). 


38. Driscoll v. Boston Elevated Ry. 
Co., 123 N.E.%667, 233 Mass, 232. 


39. Anger v. Worcester Consol. St. 
Ry., 120 N.E. 399, 231 Mass. 163. 


40. See supra text and note 25. 


41. Gradyszewski v. Detroit Uni- 
ted Ry, 238% NoW..225, 173, Mich. “13. 


42. Driscoll v. Market St. Cable 
Ry Cor Bare bo Mo Calt s5535 ras 
Am.S.R. 203; Schooley v. 
Traction Co., 206 P. 481, 56° Cal.App. 
705; Culbert v. Wilmington & P. 
Traction Co., 82 A. 1081, 26 Del. 258; 
Lackey v. United Rys. Co., 231 S.W. 
956, 288 Mo. 120; Hoodenpyle_ v. 
Wells, (Mo.App.) 10 S.W.(2d) 331; 
Leary v. United Electric Rys. Co., 
125 A. 217, 46 R.I. 100 [rearg den 125 
A, 927]. 


43. Lackey v. United Rys. Co., 231i 
S.W. 956, 288 Mo. 120; Hoodenpyle v. 
Wells, (Mo.App.) 10 S.W.(2d) 331; 
Leary v. United Blectrie Rys. Co., 
125 A. 217, 46 R.JI. 100 [rearg den 125 
A, 927] 


[a] Apparent to motorman as rea- 
Sonable man.—When a motorman sees 
a person in a place of danger with 
ample time to move to a place of 
safety before the car reaches him, 
the motorman may assume that he 
will do so, and is not called upon to 
act for his safety until it is apparent 
to the motorman as a reasonable man 
that such person will not do _ so. 
Leary v. United Electric Rys. Co., 
125 A. 217, 46 R.I. 100 [rearg den 125 
A. 927]. 


Fresno. 


protect themselves, and will not suddenly undertake 
to eross in front of the ca 
is not, however, applicable if from all the cireum- 
stances the motorman should see that the pedestrian 
is caught in a trap from which he cannot extricate 


y.44 The foregoing rule*® 


” * i 


Upon giving warning. A motorman need not an- 
ticipate that a man in a place of safety near the 
track will, in spite of warning, cross the track in 
front of the car at a time when it is too late to save 
At any rate, upon giving such warning to 
a person who is seen on, near, or approaching the 
track, the motorman may assume,** unless he knows, 
or has good réason to believe that such person who 
is on or dangerously, near the track is deaf,*® that 


[b] Danger zone of variable lim- 
its.—“There can be no controversy 
over the fact that the danger zone is 
of variable limits; and that it is 
reached, without regard to any fine 
distinction based upon linear meas- 
urements, when the one approaching 
the track comes so close thereto that 
it is, or should be, apparent to the 
motorman that such party is unaware 
of his peril, and intends to go upon 
the track.” Hoodenpyle v. Wells, 
(Mo-Xpp.) 10 S.W.(2d) 331, 332. 


44. Driscoll v. Market St. Cable 
Ry. .Co.,-32 P.-591,. 97, Cali7553,-33 Am? 
S.R. 203; Schooley v. Fresno Trac- 
tion Co., 206 P. 481, 56 Cal.App. 705; 
Lackey v. United Rys. Co., 231 S.W. 


956, 288 Mo. 120; Hoodenpyle v. 
Wells, (Mo.App.) 10 S.W.(2d) 331. 
[a] Reasons for rule.—(1) Oth- 


erwise the operator of the car could 
not make any headway (Driscoll v. 
Market St. Cable Ry. Co., 32 P. 591, 
97 Cal. 553, 33 Am.S.R. 203; Schooley 
v. Fresno Traction Co., 206 P. 481, 
56 Cal.App. 705), (2) and no street 
ear line could be successfully operat- 
ed (Driscoll v. Market St. Cable Ry. 
Co., supra; Schooley v. Fresno Trac- 
tion Co., supra), (3) either for the 


‘profit of the owner (Driscoll v. Mar- 


ket St. Cable.Ry. Co., supra; Schooley 
v. Fresno Traction Co., supra) (4) or 
the convenience of the public (Dris- 
coll v. Market. St: Cable Ry. Co., 
supra; Schooley v. Fresno Traction 
Co., supra). 


45. See supra text and note 25, 


46. Leary v. United Electric Rys. 
Co., 125 A. 217, 46 R.I. 100 [rearg den 
125 A. 927]. 


[a] Thus the motorman is not en- 
titled to rest on the presumption that 
a person will withdraw to safety 
where he has crossed one of two 
parallel tracks, and can be seen stand- 
ing apprehensively there, while two 
cars bore down on him from opposite 
directions leaving him a space of 
but fifteen inches clearance to stand 
between the tracks. Leary v. United 
Mlectric Rys. '‘Co.,, 125A. 217, 46° Rate 
100 [rearg den 125 A. 927]. 


47. Patterson v. Charlotte Elec- 
trie Ry., Light & Power Co., 76 S.E. 
500, 160 N.C: 577. 


48. Mobile Light & R. Co. v. 
Burch, 68 So. 509, 12 Ala.App. 421; 
Simenauskas vy. Connecticut Co., 129 
A. 790, 102 Conn. 676; Ford v. Paducah 
City R. Co., 99 S.W. 355, 124 Ky, 488, 
30 Ky.L. 644, 124 Am.S-R. 412, 8 
L.R.A.N.S. 1093; Jensen v. Utah 
Light & Ry. Co., 182 P. 8, 42 Utah 415. 


49. Mobile» Light, ;&, R. £Go. |v. 
Burch, 68 So. 509, 12 Ala.App. 421. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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such person hears such warning®® and will stay out 
of the way,°! or will get out of the way,®2 of the 
danger. While the motorman may in a particular 
case be justified in relying on this assumption until 
it may be too late to avoid contact,®? the assumption 
cannot be indulged beyond the time when the per- 
son’s danger becomes imminent.’ When such time 
arrives, it becomes the duty of the motorman to stop 
the car and avoid the injury if he can do so, and 
his failure to do so, under such circumstances, will 
constitute culpable negligence.®*, 


Between crossings. Where no necessity is shown 
for pedestrians to cross street railway tracks within 
a street block or between crossings, the motorman 
is not required to anticipate that a pedestrian would 
step on the track in front of an oncoming car,*¢ 
particularly where the car is so close that only its 
near corner would strike him.®* 


As to persons waiting to board car. A motorman 
has no reason to anticipate that persons standing 
alongside the track in order to board the street car 


will stand so near to the track as to be struck by . 


the running board on the side of the street car,®® 
but on the contrary the motorman might reasonably 
assume that such persons are not in a place of dan- 
ger.®® 


Under vigilant watch ordinance. Under an ordi- 
nance requiring a motorman to maintain a vigilant 
watch so as to avoid injuries to persons on or near 
the track, the motorman is required to anticipate 
that those approaching the track will come within 
the danger zone,°° and that those within it will not 
seasonably leave it.®1 


Parallel tracks. The motorman of a street car 
is not bound to anticipate that a pedestrian, who in 
crossing the track ahead toward a parallel track, 
will, in order to avoid being struck by a car com- 
ing toward him in the opposite direction on the 
parallel track, retrace his footsteps;°? on the con- 
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trary the motorman may properly assume that such 
a pedestrian, after having crossed over the first 
track, will continue in the same direction in which 
he is going instead of stepping back on the track. 
which he. has erossed,°* and that, if there is any 
danger of his being struck with a car coming in the 
opposite direction on the other track, he would 
remain in the space between the parallel tracks** 
when that space is sufficient.°° Until the contrary 
appears,®® the motorman of a car being run on oné 
of two parallel tracks in a direction opposite to 
that in which cars on the same track are customari- 
ly run must assume that a pedestrian on the track 
is not aware that a car is approaching him from the 
wrong direction.®? 


Presumption as not absolving motorman from duty 
of due care. The motorman’s right to rely on the 
presumption that a person seen on or near the track 
is not in danger does not relieve the motorman from 
his duty to exercise proper care under the particu 
lar circumstances.*® 


Pedestrian’s changing position. Where the motor- 
man of a street car observes that persons walking 
on a sidewalk alongside the track have changed their 
relative positions in a manner which would permit 
the car to pass without striking them, the motor- 
man has a right to assume that such pedestrians see 
the car coming and are preparing to be out of its 
way when it reaches them.®® 


Right to presume that pedestrian will look. Mo- 
tormen have a right to rely on the observance by 
pedestrians of the duty of looking to see that it 
is reasonably safe to cross the track.7° 


[§ 339] (c) Duty To Give Warning.”7! It is the 
duty of those in charge of a street car, upon observ- 
ing’ a person on or approaching the track under eir- 
cumstances indicating the probability of danger to 
him from the progress of the car, to give warning 
of its approach.’? This duty, however, does not 


50. Mobile Light & R. Co. v. 
Burch, supra. 
51. Jensen v. Utah Light & Ry. 


Co., 132 P. 8, 42 Utah 415. 


52. Mobile Light & R. Co. v. 
Burch, 68 So. 509, 12 Ala.App. 421; 
Kramm vy. Stockton Electric R. Co., 
101 P. 914, 10 Cal.App. 271; Ford v. 
Paducah City R. Co., 99 S.W. 355, 124 
Ky. 488, 30 Ky.L. 644, 124 Am.S.R. 
412, 8 L.R.A.N.S. 1093; Jensen v. Utah 
Light & Ry. Co., 132 P. 8, 42 Utah 415. 


53. Kramm v. Stockton Electric R. 
Co., 101 P. 914, 10 Cal.App. 271. 


54. Birmingham R., etc., Co. v. 
Williams, 48 So. 93, 158 Ala. 388; Mo- 
bile Light & R. Co. v. Burch, 68 So. 
509, 12 Ala.App. 421. 


55. See infra § 340. 


56. Schneller v. Ninth Ave. R. Co., 
220 N.Y.S. -434, 219 App.Div. 571; 
Dansky v. Staten Island Midland Ry. 
Co., 173 N.Y.S. 854, 186 App.Div. 101; 
Kuhnen v. Union R. Co., 41 N.Y.S. 774, 
10 App.Div. 195. 


57. Schneller v. Ninth Ave. R. Co., 
220 N.Y.S. 434, 219 App.Div. 571. 


[a] Car twenty or twenty-five feet 
away.-—Schneller v. Ninth Ave. R. Co., 
220 N.Y.S. 434, 219 App.Div. 571. 


58. Daigneau v. Worcester Consol. 
St. Ry. Co., 120 N.E, 400, 231 Mass. 
166. 


59. Daigneau v. Worcester Consol. 
St. Ry. Co., supra. 


60. Heigold v. United Rys. Co. of 
St. Louis, 271 S.W. 773, 308 Mo. 142. 


Regulations as to street car look- 
cuts generally see supra § 237. 


61. Heigold v. United Rys. Co. of 
St. Louis, 271 S.W. 7738, 308 Mo. 142. 


62. Trauber v. Third Ave. R. Co., 
80 N.Y.S. 231, 80 App.Div. 37; Jack- 
sonsv. Union, Re Co.,478, N-Y.S. 1096, 
77 App.Div. 161. 


63. Trauber v. Third Ave. R. Co., 
80 N.Y.S. 231, 80 App.Div. 37; Jackson 
Vin Union) Ra Coles Ni YS 1096-577 
App.Div. 161. 

64. Trauber v. Third Ave. R. Co., 
80 N.Y.S. 231, 80 App.Div. 37; Jack- 
son “vs (Union “Ri Co.,. 78t NVY.S. 1096, 
77 App.Div. 161. 

652 ) Erauber: v.. Third. Ave: R., ‘Co, 
80 N.Y.S. 231, 80 App.Div. 37. 


[a] Six feet.—Trauber v. Third 
Ave. R. Co., 80 N.Y.S. 231, 80 App.Div. 
Oils 

66. Shipley v. Metropolitan St. Ry. 
Co., 128 S.W. 768, 144 Mo.App. 7. | 

67. Shipley v. Metropolitan St. Ry. 
Co., supra. ? 

68. Culbert v. Wilmington & P. 
Traction Co., 82 A. 1081, 26 Del. 253. 


69. Furey v. Worcester & S. St. 


Ry. Co., 89 N.E. 531, 203 Mass. 434, 
24 L.R.A.N.S. 1304. 


[a] Thus, where plaintiff and two 
companions were walking on a side- 
walk alongside of the track three 
abreast, and on the approach of the 
car separated and walked single file 
at a point where the sidewalk become 
so narrow as to necessitate such a 
change in the manner of walking to 
avoid injury; the motorman, on seeing 
the change in their manner of walk- 
ing, was justified in assuming that 
such pedestrians saw the car ap- 
proaching and would be out of the 
way when it reached them. Furey v. 
Worcester & S. St. Ry. Co., 89 N.E. 
531, 203 Mass, 434, 24 L.R.A.N.S. 1304. 


70. Curtin v. Metropolitan St. Ry. 
Co., 48 N.Y.S.. 581, 22 Mise. 83 [aff 47 
N.Y.S. 1134, 21 Misc. 788]. 


[a] “The fact is that neither party 
is relieved from the duty of active 
vigilance by the assumption that the 
other will perform his duty.” Curtin 
v. Metropolitan St. Ry. Co., 48 N.Y.S. 
581, 583, 22 Misc. 88 [aff 47 N.Y.S. 
1134, 21 Misc. 788]. 


71. Duty to give warning general- 
ly see supra § 292. 

72. Ala.—Birmingham R., etc., Co. 
v. Williams, 48 So. 93, 158 Ala. 381; 
Mobile Light & R. Co. v. Burch, 68 
So. 509, 12 Ala.App. 421. 


Del.—Truman v, Wilmington City 
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arise where the danger is not apparent by the exer- 
cise of ordinary care upon the part of the motor- 
If the motorman could 
not by the exercise of ordinary care prevent an ac- 
cident to a person seen in a perilous position on or 
near the track by sounding a warning, the motorman 
is not negligent, and the company is not liable;** 
and where the motorman has given a proper warning 
and is not otherwise negligent, the company is not 


man or other employee.*? 


liable.7® 


Negligence of pedestrian in entering on a street 
car track in front of an approaching car does not 
relieve the motorman of his obligation te sound a 


gong after seeing the pedestrian, 


Ry. Co., 78 A: 636, 23 Del. 192 [aff 
H2—A. 983; 23° Del 197]; 

D.C.—Bremmerman vy. Georgetown 
& T. Ry. Co., 50 App.D.C. 378, 273 F. 
342. 


Ind.—Saylor v. Union Traction Co., 
81 N.E. 94, 40 Ind.App. 381. 


Mo.—Kamoss v. Kansas City & W. 
B. Ry. Co., (App.) 202 S.W. 434; 
Quinley v. Springfield Traction Co., 
165 S.W. 346, 180 Mo.App. 287. 


N.C.—Ingle v. Asheville Power, 
etc., Co., 90 S.H. 958,172 N.C. 751. 


. S.C.—Crawford v. Charleston-Isle 
of Palms Traction Co., 120 S.E. 381, 
126 S.C. 447. 


Wash.—Mallett v. Seattle, R. & S. 
Ry. Co., 119 P. 743, 66 Wash. 251. 


W.Va.—Dimmey v. West Virginia 
Traction & Electric Co., 99 S.H. 93, 
83 W.Va. 755. 


[a] “He must put into motion 
every reasonable means at his com- 
mand to warn the pedestrian.” Say- 
lor v. Union Traetion Co., 81 N.E. 94, 
99, 40 Ind.App. 381. ; 


{[b] For example.—(1) On the ap- 
proach of a street car at high speed 
to a residence gate only four feet 
from the track, and hidden from view 
by a curve in the track, the motor- 
man, on discovering a pedestrian at- 
tempting to cross the track from the 
residence, must give a warning of the 
car’s approach, and a failure to do so 
is negligence. Dimmey vy. West Vir- 
gZinia Traction & Electric Co., 99 S.E. 
93, 83 W.Va. 755. (2) And where the 
street car is closely followed by an- 
other, the motorman of which knows 
that cars ordinarily pass the gate 
every few minutes, his duty of warn- 
ing is increased by his knowledge 
that one standing at or approaching 
the gate, if seen by him, has his at- 
_tention engaged by the preceding car 
and one passing in the opposite di- 
rection. Dimmey v. West Virginia 
Traction & Electrie Co., supra. (3) 
Where ‘a motorman saw a traffic po- 
liceman in a dangerous place with 
his back to the car, failure to sound 
a gong or to give warning was negli- 
gence. Mobile Light & R. Co. v. 
Burch, 68 So. 509, 12 Ala.App. 421. 
(4) Where a man engaged in digging 
a diteh near the track was walking 
along the track toward such ditch, 
after lunch, failure to sound. a warn- 
ing on seeing such person may con- 
stitute negligence, Birmingham R., 
etc., Co. v. Williams, 48 So. 98, 158 
Ala. 381. 


[c] Failure to give warning as 
aggravated negligence.—Kamoss vy. 
Kansas City & W. B. Ry. Co., (Mo. 
App.) 202 S.W. 434, 


[d] Ringing bell and starting car 
as not constituting negligence.— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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position, on the track.7® 


' [§ 340] (d) Control of Car; Slackening Speed 
and Stopping’’—aa. In General. — 
right of a motorman to assume that a person who 
is on, near, or approaching the track will ordinarily 
get out of the way or remain out of the way of an 
approaching car,’® the motorman, on seeing a per- 
son so situated, is, ordinarily, under no duty to 
stop*® or to slow down*® until it becomes evident to 


In view of the 


a person of ordinary and reasonable care and pru- 


\ 


in a dangerous 


Where plaintiff alighted from a street 
car and went to the front thereof and 
the motorman signaled for her to 
cross in front of the car, and, when 
she was immediately in front of the 
car, rang the bell loudly and violently, 
and at the same time put the car in 
motion, all of which greatly fright- 
ened plaintiff and caused her to at- 
tempt to jump or leap from in front 
of the car, and in doing so she slipped 
and fell violently to the pavement 
and was severely injured, it cannot be 
said as a matter of law that the 
motorman was guilty of negligence. 
Public Utilities Co. v. Vieau, 129 N. 
E. 485, 74 Ind.App. 677. 


[e] Sufficiency of  warning.—A 
motorman in charge of a car, upon 
approaching one in a dangerous posi- 
tion on the track, must give such 
warning as is calculated to cause the 
pedestrian to realize his danger. 
Quinley v. Springfield Traction Co., 
165 S.W. 346, 180 Mo.App. 287. 


Duty to stop or to stop and to 
sound warning when car is too close 
to permit sounding of warning before 
stopping see infra § 340. 


73. Mobile Light & R. Co. v. Burch, 
68 So. 509, 12 Ala.App. 421. 


[a] For example, where a woman 
who had been buying vegetables from 
a huckster’s wagon, standing within 
a street block, and alongside street 
car tracks, was seen by the motor- 
man of an approaching car, he was 
not required to sound a warning until 
she evinced an intention to cross in 
front, of the car. Lennon v, St. Louis, 
etc., R. Co., 94 S.W. 975, 198 Mo. 514. 


74. Holzemer v. Metropolitan St. 
Ry. Co., 169 S.W. 102, 261 Mo. 379. 


75. Bennett v. Metropolitan St. R. 
Co., 99 S.W. 480, 122 Mo.App. 773. 


[a] For example, where a motor- 
man, on discovery of a pedestrian's 
danger on the track, finding it impos- 
sible to stop in time to avoid striking 
the pedestrian, vigorously rings a 
bell aS warning to such pedestrian, 
there is no negligence for which the 
company is liable. Bennett v. Metro- 
politan St. R. Co., 99 S.W, 480, 122 Mo. 
App. 778. 


76. Birmingham! Ry, Light) .& 
Power Co. v. Fox, 56 So. 1013, 174 
Ala. 657, 


Injury avoidable notwithstanding 
contributory negligence of person in- 


jured. by car generally see infra §§ 


407-418. 
77. Cross references: 
Duty to as to persons: 


Seen working on or about track see 
' infra § 349, 


Standing near curve and in danger 
from swing of car see infra § 348. 


. 


dence that the pedestrian has placed, or is about to 
place, himself in a perilous situation, or until the 
motorman becomes aware that the person in danger 


Duty to as to persons:—Continued. 


Who may be on or near track see 
supra § 335. 


Proximate cause of injury see in- 
fra. §, 358. 


Reducing speed and stopping gen- 
erally see supra § 289. 


78. See supra § 338. 


79. Ala.—Randle v. Birmingham 
R., etc., Co., 48 So. 114, 158 Ala. 532; 
Mobile Light & R. Co. v. Burch, 68 
So. 509, 12 Ala.App. 421, 


Del.—Tobias v. People’s Ry. Co., 
80 A. 358, 26 Del, 59. 


Fla.—Consumers’ Electric Light & 
St. R. Co, v. Pryor, 32, S0.5 797, 44 
Fla. 354. 


Ill.—West Chicago -St. R» Co. v. 
Schwartz, 93 Ill.App. 387. 


Ky.—Ford v. Paducah City R. Co., 
99 S.W. 355, 124 Ky. 488, 30 Ky.L. 644, 
124 Am.S.R. 412, 8 L.R.A.N.S. 10938. 


Mich.—Bloch v. Detroit United Ry., 
178 N.W. 670, 211 Mich. 252. 


Mo.—Blyston-Spencer v. United 
Rys. Co. of St. Louis, 132 S.W. 1175, 
152 Mo.App. 118. 


[a] Reason for rule.—‘‘Were mo- 
tormen required to prepare to stop 
every time a man appeared on the 
track, cars would make little prog- 
ress, and there would be no such 
thing as rapid transit.” Bloch v. De- 
troit United Ry., 178 N.W. 670, 672, 
211 Mich, 252. 


[b] Reason for distinction be- 
tween duty as to vehicle and as to 
pedestrian on track.—‘It takes time 
to remove the former, but the latter 
by a step or two can place himself in 
a position of safety.” Bloch vy. De- 
troit United Ry., 178 N.W. 670, 672, 
211 Mich. 252. 


[ce] “fhe mere fact that the car 
was not stopped is not in itself neg- 
ligence.” Tobias v. People’s Ry. Co., 
80 A. 358, 26 Del. 59. 


[dad] For example, the motorman of 
a street car is not obliged to stop his 
car merely because he sees an adult 
person alongside of the track ahead 
of the car. Randle v. Birmingham R., 
etc., Co., 48 So. 114, 158 Ala. 532. 


80. Mobile Light & R. Co. v. Burch, 
68 So. 509, 12 Ala.App. 421; West 
Chicago” St. R. Co. v. Schwartz, 93 
ill.App. 3887; Lyons v. Bay Cities 
Consol. R. Co., 73 N.W. 139, 115 Mich. 
114; Lennon v. St. Louis, ete., R. Co., 


94 S.W. 975, 198 Mo. 514, But see 
Winnipeg. Electric Co. _v. Symons, 
(Can.) [1929] 2 Dom.L.R. 197 (a 


motorman who sees a_ pedestrian 
about to cross the track must put the 
car under control, so as to be able to 
stop, if the pedestrian fails to heed 
a warning). 


[§§ 339-340 
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does not know of the approach of the car,’! and is 
heedless of danger,®? or is unable to get out of the 
way of the car,** or does not intend to get out of 
In other words, since the motorman is 
not entitled to presume that persons seen on or near 
the track will get off or stay off until the car passes, 
beyond the time that the danger to such persons 
becomes imminent,** the motorman, after reaching 
a point at which the pedestrian is in danger, must 
Therefore, as soon 
as any of the facts heretofore stated’’ become ap- 
parent to the motorman,*S then the law charges 
him with the duty of using proper means to avoid 


the way.** 


keep the car under control.’* 
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injury,®® such as sounding a warning of the ear’s 


81. Randle v. Birmingham R., etc., 
Cox 484 So.114,5 158 Ala. 532° Ford 
v. Paducah City R. Co.,°99 SW 355, 
124 Ky. 488, 30 Ky.L. 644, 124 Am.S.R. 
412, 8 L.R.A.N.S. 10938. 


[a] Time pedestrian’s oblivious- 
ness must be apparent.—‘‘When he 
{the pedestrian] is unconscious of the 
danger, the unconsciousness must be 
apparent in time to enable the car 
to stop.”” Farrar v. New Orleans, etc., 
R.Co., 26 So. 995, 997, 52 La.Ann. 517. 


82. Randle v. Birmingham R., 
ete., Co., 48 So. 114, 158 Ala. 532. 


83. Mobile Light & R. Co. v. Burch, 
68 So. 509, 12 Ala.App. 421; 
Paducah City R. Co., 99 S.W. 355, 
Ky. 488, 30 Ky.L. 644, 124 Am.S.R. 
412, 8 L.R.A.N.S. 1093;. Bloch v. De- 
troit United Ry., 178 N.W. 670, 211 
Mich. 252. 


84 Mobile Light & R. Co. v. Burch, 
68 So. 509, 12 Ala.App. 421; Ford v. 
Paducah City R. Co., 99 S.W. 355, 124 
Ky. 488, 30 Ky.L. 644, 124 Am.S.R. 
412, 8 L.R.A.N.S. 1093; Bloch v. De- 
troit United Ry., 178 N.W. 670, 211 
, Mich. 252. 


85. See supra § 338. 


86. Karnopp v. Ft. Smith Light & 
Traction Co., 178 S.W. 302, 119 Ark. 
295. 


[a] fhus, where a pedestrian was 
seen chasing a young dog off the 
street, and had been attempting to do 
so in the same vicinity for five min- 
utes, before she fell and was run 
over by a car, the motorman might 
have been guilty of negligence in not 
having the car under control. Kar- 
nopp v. Ft. Smith Light & Traction 
Co., 178 S.W. 302, 119 Ark. 295. 


87. See supra text and notes 81-84. 

88. Mobile Light & R. Co. v. Burch, 
68 So. 509, 12 Ala.App. 421. . 

89. See supra § 337. e 

90. See supra § 339. 

91. Mobile Light & R. Co. v. 


Burch, 68 So. 509, 12 Ala.App. 421. 


92. Gismondi v. ‘People’s R. Co., 
$3 TAL 136, 25 “Dele S173) \ Truman ov: 
Wilmington City Ry. Co., 78 A. 636, 
23 Del. 192 [aff 72 A. 988, 23 Del. 197]. 


93. Simenauskas v. Connecticut 
Co., 129 A. 790, 102 Conn. 676; Gal- 
veston City R. Co. v. Hanna, 79 S.W. 
639, 34 Tex.Civ.App. 608. 


94. Ala.—Mobile Light & R. Co. v. 
Burch, 68 So. 509, 12 Ala.App. 421. 


Del.—Gismondi v. People’s R. Co., 
83 A. 136, 25 Del. 577; Truman v. 
Wilmington City Ry. Co., 78 A. 636, 23 
Del. 192 {aff 72 A. 983, 23 Del. 197]. 


Iowa.—Carr v. Interurban Ry. Co., 
‘71 N.W. 167, 185 Iowa 872. | 


Ky.—Leach v. Owensboro City Ry. 
Co., 125 S.W. 708, 137 Ky. 292; Louis- 
ville R. Co. v. Knocke, 117 S.W. 271. 


Mich.—McClellan v. Ft. Wayne, etc., 
R. Co., 62 N.W. 1025, 105 Mich. 101. 


Mo.—Kube v. St. Louis Transit Co., 
78 S.W. 582, 108 Mo.App. 582; Aldrich 
v. St. Louis Transit Co., 74 S/W. 141, 
101 Mo.App. 77. 


N.Y.—McDade v. International R. 
Co., 188 N.E.. 488, 235 N.Y. 11. 


Tex.—Galveston City R. Co. v. Han- 
na, 79 S.W. 639, 34 Tex.Civ.App. 608. 


95. Gismondi v. People’s R. Co., 
83. A. 136,°25 Del. 577; Truman. v. 
Wilmington City Ry. Co., 78 A. 636, 
23, Del. 192 \Lati 72 A. 983, 23 Del. 
197]; Kamoss v. Kansas City & W. 
B. Ry. Co., (Mo.App.) 202 S.W. 434; 
McDade v. International R. Co., 138 
N.E. 488, 235 N.Y. 11. 


96. Gismondi v. People’s R. Co., 83 
ALY 1865925 Delia v : 


97. Saylor v. Union Traction Co., 
81 N.E. 94, 40 Ind.App. 381; Louisville 
R. Conv. Knocke;, ky.) 117 S.W. 271; 
Kube vy. St. Louis Transit Co., 78 S.W. 
582, 103 Mo.App. 582; Aldrich v. St. 
Louis Transit Co., 74 S.W. 141, 101 
Mo.App. 77; McClain v. Brooklyn 
City R. Co., 42 Hun 657, 6 N.Y.St. 49 


[aff 22 N.H. 1062, 116-N.Y. 459]; Wat-|- 


son v. Broadway, etc.,!R. Co., 6 N.Y.St. 
538, 26 N.Y.Wkly.Dig. 337 [aff 18 N.E. 
482, 110 N.Y. 677]. : 


_f{a] Thus (1) where the behavior 
of a person clearly signifies before he 
goes on the track that he will go on 
it oblivious of impending danger, it 
becomes the duty of the motorman 
of an approaching car to gain control 
of the car before it is too late to 
avoid striking the person, if possi- 
ble. Aldrich v. St. Louis Transit Co., 
74 S.-W. 141, 101 Mo.App. 77. (2) In 
other words, liability falls on street 


‘railway companies if a motorman op- 


erating one of its cars neglects to get 
the car under control aS soon as he 
ean after he knows or ought to know 
he must do so to save life or limb. 
Kube v. St. Louis Transit Co., 78 S. 
W. 582, 108 Mo.App. 582; Aldrich v. 
St. Louis Transit Co., supra. 


98. Leach vy. Owensboro City Ry. 
Co., 125 S.W. 708, 187, Ky. 292. 


99. Gismondi v. People’s R. Co., 
83. A. 136; 25 Del. 577; Truman v. 
Wilmington City Ry. Co., 78 A. 636, 
23. Del. 192 [aff 72 A. 983, 23 Del. 197]; 
Kamoss v. Kansas City & W. B. Ry. 
Co., (Mo.App.) 202 S.W. 434; McDade 
v. International R. Co., 138 N.E, 488, 
235 N.Y. 11; Galveston City R. Co, v. 
Hanna, 79 S.W. 6389, 34 Tex.Civ.App. 
608. 


[a] Aggravated negligence.— 
Where the motorman of an electric 
car with a bright headlight illuminat- 
ing the track for one hundred to one 
hundred and fifty feet, running on a 
straight track, collided with and 
killed a pedestrian whom he could 
have seen from one hundred to one 
hundred and fifty feet before the col- 
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approach,®° and, if that is not effective,®* it becomes 
the duty of the motorman, if necessary,®2 as where 
the motorman sees that the person on or near the 
track pays no attention to warnings®* when the dan- 
ger to such person on or near the track becomes im- 
minent,®* and could, by the exercise of reasonable 
care, be seen®® or known®® in time to prevent an 
accident, to put his car under control,®? or to have 
the car under such control that he can stop it,’* or 
at least to lessen its speed,®® until he has good rea- 
son to believe that such person is aware of the ap- 
proach of the car, and, if necessary, in such a situa- 
tion, motorman may be required to stop his car! 


lision,- having failed to slacken speed 
until after deceased was struck, the 
street railroad company was guilty of 
aggravated negligence, Kamoss v. 
Kansas City & W. B. Ry. Co., (Mo. 
App.) 202 S.W. 434. 


Failure to keep lookout or to signal - 
as willful, wanton, reckless, or gross 
negligence see supra § 336, f 


1. Ala.—Mobile Light & R. Co. v. 
Burch, 68 So. 509, 12 Ala.App. 421. 


Conn.—Simenauskas vy. Connecticut 
Co., 129 A. 790, 102 Conn. 676. 


Del.—Gismondi v. People’s R. Co.,: 
83 AC* 136, 25. Del. 5775: Eruman ‘ve 
Wilmington City Ry. Co., 78 A. 636, 
23 Del. 192 [aff 72 A. 983, 28 Del. 197]; 
Heinel v. People’s R. Co., 67 A. 173, 
22, Del. 428. ‘ . ‘ 


Ind.—Saylor v. Union Traction Co., 
81 N.E. 94, 40 Ind.App. 381. y 


Iowa.—Carr v. Interurban Ry. Co., 
171 N.W. 167, 185 Iowa 872. 


Mo.—Kube v. St. Louis Transit Co., 
78 S.W. 582, 103 Mo.App. 582. 


N.Y.—McDade v. International R. 
Co., 138 N.E. 488, 235 N.Y. 11. 


[a] Reason for rule.—(1) The 


rule that the motorman may assume 


that a person on or near or approach- 
ing the track will either get off the 
track or stay off, as the case may be, 
until the car passes (see supra § 
338) (2) is rather a rule of conduct 
based on human experience than a 
rule of law, and, if the warning is 
not. promptly heeded, reasonable care 
requires that the motorman should 
use every means in his power to stop 
the car (Simenauskas v. Connecticut 
Co., 129 A. 790, 102 Conn. 676). 


{[b] Reascnable care to stop.—On’™ 
discovery of the danger, the motorman 
was only bound to use such care to 
stop his car as ordinarily prudent 
persons would have exercised in simi- 
lar circumstances. Texas Traction 
Co. v. Scoggins, (Tex.Civ.App.) 175 S. 
W.-1128. 


[ec] Duty to use every reasonabie 
means to stop.—On discovering a per- 
son on or near the track and in a 
perilous position it becomes the duty 
of the railway company to use every 
reasonable means at the command of 
its servants to step the car to avoid 
an accident. McLean vy. Omaha, etc., 
R., .ete., Co., 100 N.W. 935, 103 N.W. 
285, 72 Neb. 447. 


[d] Duty to stop or to stop and 
sound warning when car is too close 
to permit sounding of warning before 
stopping.—If, when the danger of a 
pedestrian on a street car track was 
discovered, the car was too close to 
permit ringing the gong before at- 
tempting to stop the car, it was the 
motorman’s duty at once to stop the 
car or both to sound the gong and 
stop the car at the same time. Quin- 
ley v. Springfield Traction Co., 165 
S.W. 346, 180 Mo.App. 287. 
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if he can do so? without endangering his passen- 
gers.» And a failure to stop may, under certain 
circumstances, constitute negligence* for which the 
company is liable.® However, in accordance with 
the general rule -heretofore stated,® as to persons 
seen in a dangerous position on or near the track, 
if the motorman on seeing such person does all he 
can to stop the car, or if upon discovery of the 
danger of the person on or near the track it is im- 
possible to stop the car in time to avert an acci- 
dent, there is no negligence on the part of the mo- 
torman, and the street railroad company is not lia- 
ble for the resulting injuries.’ And, of course, the 
motorman is not negligent in failing to stop his car 
which struck a pedestrian where there is nothing 
to put the motorman on notice that such pedestrian 
is in a dangerous situation.® 


As dependent on rate of speed. Since the motor- 
man of a street car running down a steep grade on 
a main thoroughfare should keep his car within the 
lawful rate of speed whether anyone could be seen 
on the track or not,® a fortiori, such motorman, in- 
stead of coasting down such a grade with his brakes 


off, should reduce the speed of his car when he sees’ 


a person about to cross the track,'® particularly 
where the person would have ample time to cross 
safely if the speed of the car were not greater than 
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the law permitted.11 

Where person is attempting rescue. Where the 
motorman of a street car may see that a person 
crossing in front of his car in attempting to rescue 
a child from in front of an approaching car on a 
parallel track and that the rescuer may be imperiled 


by reason of the movement of both ears, it is the 
motorman’s duty to stop the car.*? 


Current of air set up by movement of car. Since 
the fact that a moving car will set up a current of 
air is a matter of common knowledge,'® the motor- 
man of a street car may properly assume that a 
perscn alongside the track will know of it,** and 
the fact that a part of the clothing of a pedestrian 
is blown by such current toward a passing car 
resulting in injury to the pedestrian does not in- 
dicate that the car is moving at an unreasonable 


rate of speed!® so as to render the company guilty | 


of negligence.1® 


Under vigilant watch ordinance. Under a so- 
called vigilant watch ordinance, operators of street 
cars are required on the first appearance of danger 
to pedestrians either on the track or moving to- 
ward itt? to stop!’ such cars in the shortest time 
and space possible.t® Under such an ordinance it 
is the duty of the motorman to give diligent heed 


[e] Highest degree of care to stop. 
—From the time the danger to the 
pedestrian is seen to be imminent, it 
becomes the duty of the motorman to 
use the highest degree of care to stop 
the car. Randle v. Birmingham R. 
etc., Co., 48 So. 114, 158 Ala. 532. 


2. Mobile Light & R. Co. v. Burch, 
68 So. 509, 12 Ala.App. 421; Truman 
v. Wilmington City Ry. Co., 78 A. 
636, 28 Del. 192 [aff 72 A. 983, 23 Del. 
197]; Kube v. St. Louis Transit Co., 
78 S.W. 582, 103 Mo.App. 582; Mc- 
Dade v. International Ry. Co., 138 N. 
E. 488, 235 N.Y. 11. 

3. See case infra this note. 

{a] Sudden stopping.—(1) Since 
a street railroad owes but ordinary 
reasonable care to protect pedestrians 
on the street (see supra § 331), (2) 
while it owes the highest degree of 
care to its passengers (see supra § 
275), (3) when a person is seen in 
a perilous situation on the street 
(Slipper v. Seattle Blectric Co., 128 
P. 233, 71 Wash. 279), (4) the motor- 
man of a street car is not required 
to stop his car so suddenly as to 
cause greater hazard to its passengers 
than that to which the pedestrian is 
exposed (Slipper v. Seattle Wlectric 
Co., supra). 

4 Mobile Light & R. Co. v. Burch, 
68 So. 509, 12 Ala.App. 421; Kube v. 
St. Louis Transit Co., 78 S.W. 582, 103 


Mo.App. 582; Buttelli vy. Jersey City, 
etc., Electric R. Co., 36 A* 700, 59 
N.J.Law 302. 


5. Kube v. St. Louis Transit Co., 
78 S.W. 582, 103 Mo.App. 582; Buttel- 
li v. Jersey City, etc., Electric R. Co., 
36 A. 700; 59 N.J.Law 302. 


[a] Thus, if the motorman de- 
liberately, in broad daylight, with 
full opportunity to observe a person 
walking along or on the track, and 
that he did not heed any signal, if it 
were rung or the rumbling of the car 
as it bore down on him, ran such per- 
son down, the motorman is negligent 
and the company is liable. Buttelli 
v. Jersey City, ete., Electric R. Co., 
86 A. 700; 59 N.J.Law 302. 


6. See supra § 338. 


7. Bennett v. Metropolitan St. R. 
Co., 99 S.W. 480, 122 Mo.App. 703; 
McLean v. Omaha, etc., R.. etc., Co., 
100 N.W. 935, 103 N.W. 285, 72 Neb. 
447. 

[a] Thus (1) where a _ person 
moved, from a position of safety to 
a position of danger near or on the 
track on which the car was running, 
so suddenly as to make it impossible 
for the motorman to stop the car be- 
fore striking such person, the com- 
pany was held not liable. Heinel v. 
People’s R. Co., 67 A. 173; 22 Del. 428. 
(2) Where a person suddenly runs in 
front of a car in an unusual and ex- 
traordinary manner, and so suddenly 
as to make it impossible to stop the 
car to avoid injury, the railroad com- 
pany is not liable. Scanlan v. Chica- 
go Union Traction Co., 127 Ill.App. 
406. (3) Where the driver of a coal 
wagon standing in the street sudden- 
ly backed out from the wagon toward 
the track, the motorman was not neg- 
ligent in failing to stop. Gunn v. Un- 
ion R..Co., 47 A. 888, 22 R.I. 321. 


Whether vailway company Liable 
for failure to stop as to: 


ae persons generally see infra § 


Intoxicated person who lies down on 
track at night see infra § 357. 


8. Mulligan y. Third Ave. R. Co., 
70 N.Y.S. 530, 61 App.Div. 214. 


[a] Thus, where a pedestrian is 
seen to step on a track in front of an 
approaching car and at once steps 
back, there is nothing to charge the 
motorman that such pedestrian will 
again step on the track so as to 
require him to stop his car, and to 
make his failure to do so negligence. 
Mulligan v. Third Ave. R. Co., 70 N. 
Y.S. 530, 61 App.Div. 214. 


9. See supra § 335. 
10. Capital Traction Co, vy. Apple, 
34 App.D.C, 559. 


11. Capital Traction Co. v. Apple, 
supra. 


12. Manzella v. Rochester R. Co. 
93 N.Y.S. 457, 105 App.Div. 12. 

13. Furey v. Worcester &-S. St 
Ry. Co., 89 N.E. 531, 203 Mass. 434, 
24 L..R.A.N.S, 1304. ( 

14. Furey v. Worcester & S. St. 
Ry. Co., supra. 

15. Furey v. Worcester & S. St. 
Ry. Co., supra. 


16. Furey v. Worcester & S. St. 


Ry. Co., supra. 


[a] Thus, where there was room 
enough to pass plaintiff without strik- 
ing her, but by reason of the current 
of air caused by the movement of the 
ear plaintiff's dress was blown to- 
ward it, and it was caught, and she 
was dragged and injured, there was 
nothing to show that the motorman 
had any reason to apprehend that the 
ear would endanger plaintiff, and the 
evidence did not show an unusual rate 
of speed so as to show negligence in 
the operation of the car. Furey v. 
Worcester & S. St. Ry. Co., 89 N.E. 
531, 203 Mass. 434, 24 L.R.A.N.S. 1304. 


17. Esstman y. United Rys. Co. of 
St. Louis, (Mo.) 216 S.W. 526; Wise 
v. St. Louis Transit Co., 95 S.W. 898, 
198 Mo. 546; Blyston-Spencer vy. Unit- 
ed Rys. Co. of St. Louis, 182 S.W. 1175, 
152 Mo.App. 118. 


18. Esstman y. United Rys. Co. of 
St. Louis, (Mo.) 216 S.W. 526; Wise 
v. St. Louis Transit Co., 95 S.W. 898, 
198 Mo. 546; Blyston-Spencer v. 
United Rys. Co. of St. Louis, 132 S.W. 
1175, 152 Mo.App. 118. 


19. Esstman y. United Rys. Co. of 
St. Louis, (Mo.) 216 S.W. 526; Blys- 
ton-Spencer v. United Rys. Co. of St. 
Louis, 132 S.W. 1175, 152 Mo.App. 118. 


[a] Ordinance intended to protect 
persons oblivious of danger.—(1) In 
large cities, especially where consid- 
erable bodies of people comprising all 
classes, young and old, stalwart and 
feeble, are continually passing over 
and along the streets on which street 
cars are operated, it is to be antici- 
pated that there will be people among 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to such persons, their appearance, conduct, etc., 
to ascertain whether such persons are in a dangerous 
position?® and whether they are conscious of the 
approaching ear,?? and to stop22 his car within 
the shortest time and space possible?* whenever such 
persons are apparently in danger.?4 


[§ 341] bb. As to Persons Approaching Track.?5 
In pursuance of rules heretofore stated,?* ordinarily 
the motorman rests under no obligation to stop?7 
his car, nor to slacken its speed,?8 merely because 
he sees a pedestrian approaching the track, unless 
it appears that to proceed will be likely to result 
in injury to the person approaching the track,?® or 
unless the motorman discovers, or until it becomes 
reasonably apparent to him, that the person ap- 


such a throng more or less uncon- 
scious of their situation, and perhaps 
indifferent to the dangers surrounding 
them. Blyston-Spencer v. United 
Rys. Co. of St. Louis, 132 S.W. 1175, 
152 Mo.App. 118. (2) This ordinance, 
in its spirit and language, clearly ex- 
tends a protection to such classes and 
specifically enjoins a duty upon those 
in charge of street cars, upon the 
first appearance of danger to persons 
on the track or moving toward it, to 
stop the car in the shortest time and 
space possible. Blyston-Spencer v. 
United Rys. Co. of St. Louis, supra. 


[b] Motorman’s duty is not condi- 
tioned on negligence of the person on 
or near the track, but upon the ap- 
pearance of danger, whether or not 
Such danger is caused by the negli- 
gence of the person injured. Blyston- 
Spencer y. United Rys. Co. of St. Lou- 
is, 132 S.W. 1175, 152 Mo.App. 118. 


20. Blyston-Spencer y. United Rys. 
Co. of St. Louis, supra. 


21. Blyston-Spencer v. United Rys. 
Co. of St. Louis, supra. 


22. Wise v. St. Louis Transit Co., 
95 S.W. 898, 198 Mo. 546; Blyston- 
Spencer v. United Rys. Co. of St. Lou- 
is, 132 S.W. 1175, 152 Mo.App. 118. 


23. Wise v. St. Louis Transit Co., 
95 S.W. 898, 198 Mo. 546; Blyston- 
Spencer v. United Rys. Co. of St. Lou- 
is, 182 S.W. 1175, 152 Mo.App. 118. 


24. Wise v. St. Louis Transit Co., 
95 S.W. 898, 198 Mo. 546; Blyston- 
Spencer v. United Rys. Co. of St. 
Louis, 182 S.W. 1175, 152 Mo.App. 
118. ; 


[a] For example.—Where a pedes- 
trian crossing a street in a northerly 
direction had passed over one of two 
parallel tracks and was standing be- 
tween the tracks waiting for a car 
and an automobile running east be- 
side it to pass, and, while her atten- 
tion was drawn in that direction, 
turned to see another car, on the oth- 
er parallel track, bearing down on her 
from the west and at that time with- 
in twenty-five or thirty feet from her 
while approaching at twenty to twen- 
ty-five miles an hour, and in trying 
to step backward to avoid this car 
was struck by it, the company was 
held liable. Blyston-Spencer v. Unit- 
ed Rys. Co. of St. Louis, 132 S.W. 
1175, 152 Mo.App. 118. 


25. Under vigilant watch ordinanc- 
es see supra § 335. 


26. See supra § 340. 


27. Cal.—Richardson vy. Southern 
Pac. Co., 263 P. 1039, 88 Cal.App. 648. 


Ky.—Ford v. Paducah’ City R. Co., 
99 S.W. 355, 124 Ky. 488, 30 Ky.L. 
644, 124 Am.S.R. 412, 8 L.R.A.N.S. 
1093; Louisville Ry. Co. v. Colston, 
79 S.W. 248, 117 Ky. 804, 25 Ky.L. 
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proaching the track is in a position of apparent dan- 
ger,°®° or that the car is going to strike such person,?+ 
or that such person is not going to get out of the 
way,*? or until the motorman sees, or in the exer- 
cise of ordinary care could see, that the approach- 


ing pedestrian is not going to stop before he gets 


1933. 
Md.—Doble vy. United Rys. & EHlec- 


tric Co. of Baltimore, 142 A. 106, 155 
Md. 3438. 
Mich.—Gradyszewski Vie Detroit 


pres Ry., 138 N.W. 225, 173 Mich. 


Mo.—Holzemer v. Metropolitan St. 
Ry. Co., 169 S.W. 102, 261 Mo. 379; 
Bunyan v. Citizens’ R. Co., 29 S.W. 
842, 127 Mo. 12; Ross v. Metropolitan 
Se Ry. Co., 88 S.W. 144, 113 Mo.App. 


N.Y.—Barney v. Metropolitan St. R. 
Co., 88 N.Y.S. 335, 94 App.Div. 388; 
Jackson v. Union R. Co., 78 N.Y.S. 
1096, 77 App.Div. 161. 


Ohio.—Cincinnati Traction Co. 
Simon, 28 OhioCir.Ct. 780. 


\Va.—Roanoke Ry. & Electric Co. 
v. Carroll, 72°>S-E. 125, 112 Va. 598: 


Wash.—Duteau v. Seattle Electric 
Co., 88 P. 755, 45 Wash. 418. 


Man.—Symons vy. Winnipeg Electric 
Co., [1928)]-1 Dom.L.R. 159. 


'f[a] BWeasons for rule.—(i) “The 
foot man is in a place of safety.” 
Roanoke Ry. & Hlectric Co. vy. Car- 
roll, 72 S.H.125, 127, 112, Va. 598. (2) 
“He has absolute control of his move- 
ments and can stop instantly, and it 
is reasonable to assume that he will 
stop and wait for the car to pass, 
and not attempt to cross immediately 
in front of it.’ Roanoke Ry. & Elec- 
trie Co. v. Carroll, supra. (Sykes ay 
would be impossible to operate street 
cars in a city on any other theory.” 
Roanoke Ry. & Electric Co. v. Car- 
roll, supra. (4) If required to stop 
the usefulness of street cars would 
be unnecessarily curtailed (Doble v. 
United Rys. & Electric Co. of Balti- 
more, 142 A. 106, 155 Md. 343), (5) 
since traffic would be constantly sus- 
pended (Doble y. United Rys. & 
Hlectric Co. of Baltimore, supra). 
(6) “If it were incumbent upon the 
motorman of an interurban train to 
stop each time he saw a pedestrian 
leave the sidewalk and approach the 
tracks, then necessarily such trains 
as we are dealing with here would 
have to be abandoned.” Richardson 
v. Southern Pac. Co., 263 P. 1039, 1042, 
88 Cal.App. 648. (7) “A rule more 
favorable than this to pedestrians 
would seriously impede the operation 
of street cars, and unfairly interfere 
with the progress of their passengers, 
who have an equal right with others 
to the use of public ways.” Ross v. 
Metropolitan St. R. Co., 88 S.W. 144, 
146, 113 Mo.App. 600. 


[b] “here must be something no- 
ticeable (1) in the conduct of the ap- 
proaching footman to apprise an ob- 
server of his contemplated movement 
into danger.” Ross v. Metropolitan 


Vv. 


into a position of peril.?* 
son approaching the track is in a position of appar- 
ent danger, it becomes the duty of the motorman, 
on an approaching car, to stop the car if necessary 
to avoid striking the person.?4 
gence for the operator of a street car not to stop 
the car as soon as he may reasonably do so, after 
it becomes apparent that a pedestrian approaching 
the track intends to cross it ahead of the ear,?® 


On seeing that the per- 


Thus it is negli- \ 


St. R. Co., 88 S.W. 144, 146, 113 Mo. 
App. 600. (2) “As the latter [street 
cars] are bound to go on their tracks 
alone, and cannot give way or stop 
so easily as the pedestrian, the latter 
reasonably should yield the right of 
way along the track.” Louisville Ry. 
Co. v. Colston, 79 S.W. 2438, 244, 117 
Ky. 804, 25 Ky.L. 1933. (3) “If, ev- 
ery time a motorman sees a pedes- 
trian leave the sidewalk and approach 
the track, he must stop his car, such 
traffic would ‘have to yield to the pe- 
destrians entirely.” Louisville Ry. 
Co. -v. Colston, supra. 


28. Holzemer v. Metropolitan St. 
Ry. Co., 169 S.W. 102, 261 Mo. 379; 
Bunyan v. Citizens’ R. Co., 29 S.W. 
842, 127 Mo. 12; Jensen v. Utah Light 
& Ry. Co., 132 P. 8, 42 Utah 415. 


[a] “It is obviously impossible to ° 
demand that motormen when running 
at proper speed should check their 
cars whenever they see a pedestrian 
in front approach the track.” Gra- 
dyszewski v. Detroit United Ry., 138 
N.W. 225, 227, 173 Mich. 18. 


[b] “To apply such a rule to the 
management of street cars would vir- 
tually suspend their operation alto- 
gether, or So embarrass it that the 
entire purpose for which this mode of 
transportation is designed would be 
defeated.”’ Bunyan v. Citizens’ R. 
Co., 29 S.W. 842, 844, 127 Mo. 12. 3 


29. Jensen v. Utah Light & Ry. 
Co., 182 P. 8, 42 Utah 415. 


30. Duteau v. Seattle Electric Co., 
88 P. 755, 45 Wash. 418. 


Sl. Bunyan vy. Citizens’ R. Co., 29 
S-w. 842, 127 Mo. 12. 


$2. Ford vy. Paducah City R. Co., 
99 S.W. 355, 124 Ky. 488, 30 Ky.L. 
644, 124 Am.S.R. 412, 8 L.R.A.N.S. 
1093. 


33. Holzemer v. Metropolitan St. 
Ry. Co., 169 S.W. 102, 261 Mo. 379. 


34. Saylor v. Union Traction Co., 
81 N.B. 94, 40 Ind.App. 381; Louisville 
R. Co. v. Knocke, (Ky.) 117 S.W. 271; 
Duteau v. Seattle Electric Co., 88 P. 
755, 45 Wash. 418. 


[a] Where person seen approach- 
ing loading platform.—If the motor- 
man sees a person approaching the 
track and has reason to believe that 
such person is going to cross the 
track ahead of the car to get on a 
loading platform in preparation to 
boarding the oncoming car, the mo- 
torman is confronted with a double 
duty to stop his car—to stop it for 
the purpose of taking on a passenger 
and to stop it for the purpose of 
avoiding a collision. McDivitt v. Des 
Moines City R. Co., 118 N.W. 459, 141 
Iowa 689. 


35. Ky.—Louisville R. 
Knocke, 117 S.W. 271. 


Co. Vv. 
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particularly where the pedestrian could have safe- 
ly crossed unless the car had been run at an unusu- 
al rate of speed.** At any rate, it is the duty of 
the motorman, when he discovers or should have 
discovered the peril of a person approaching the 
track, to slacken the speed of the ecar.*7 But, where 
the motorman does all he can to stop the car after 
discovering the peril of a pedestrian on the track,?® 
or where on discovery of the person’s peril it is 
too late to stop,®® or if the motorman could not by 
the exercise of ordinary care prevent the accident 
by stopping the car,*® or by cheeking or slackening 
the speed of the same,*! or by warning*? the im- 
periled pedestrian, after the motorman saw, or, n 
the exercise of ordinary care, could have seen, that 
such pedestrian was not going to stop before he got 
into a perilous’ position, the motorman is not neg- 
ligent and the company is not liable. 


On sounding warning. The foregoing rules** are 
particularly applicable after the motorman has giv- 
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en proper and sufficient warning of the approach 
of the car.** 


[§ 342] ce. On Discovery of Unknown Object on 
Track. Where the motorman of a street car discov- 
ers an unknown objeet on the track ahead and has 
no reason to suppose it is a human being, the motor- 
man is not under a duty immediately to stop his 
Care? 


[§ 343] (8) Duty at or approaching Street Cross- 
ings. While those operating street cars are obliged 
at all times to exercise reasonable care to avoid 
injuries to persons on or near the track,*® the re- 
quirement of yeasonable care imposes on such op- 
erators a more exacting attention when they ap- 
proach street crossings,** particularly in a crowded 
city where pedestrians may always be expected to 
be in front of the cars,#% and when they are in dan- 
ger*® or going into danger®® to use every effort,°? 


[9§ 341-343 


Mo.—Ross v. Metropolitan St. Ry. 
Co., 88 S.W. 144, 113 Mo.App. 600. 


N.H.—Ledoux y. Hudson P. & S. 
Blectric Ry. Co., 74 A. 874, 75 N.H. 
598. 


N.Y.—Legare v. Union R. Co., 70 N. 
Y¥.S. 718, 61 App.Div. 202. 


Tex.—Galveston City R. Co. v. Han- 
na, 79 S.W. 639, 34 Tex.Civ.App. 608. 


[a] Exact time when duty to stop 
begins.—(1) “His [the motorman’s] 
duty to stop began.when he saw or 
might ‘have seen that plaintiff was 
- . . proceeding to a collision un- 
observing and unaware of the pres- 
ence of the cer.” Ross v. Metropoli- 
tan St. Ry. Co., 88 S.W. 144, 113 Mo. 
App. 600, 606. (2) Where the motor- 
man saw the person approaching the 
track, when he was four or five feet 
away from the track, and it was ap- 
parent that the was unconscious of 
the approach of the car and the car 
was then about fifteen feet away, it 
was the duty of the motorman im- 
mediately to reverse the car instead 


of waiting until the car was within 


eight feet of the person before doing 
so. Louisville R. Co. vy. Knocke, 
(Ey) 117 "SSW. 271. 


36. Ledoux vy. Hudson P. & S. Elec- 
tric Ry. Co., 74 A. 874, 75 N.H. 598; 
Legare v. Union R. Co., 70 N.Y.S. 718, 
61 App.Div. 202. ; 


37. Ingle v. Asheville Power, etc., 
Co.; 90 S.B. 953, 172 N.C. 751. 


[a] Thus, where there was evi- 
dence that defendant’s motorman saw 
or, by the exercise of ordinary care, 
should have seen deceased approach- 
ing and going upon the track three 
hundred feet before the impact, and 
should ‘have seen, from the stooping 
position of deceased, that he was car- 
rying a burden, and was apparently 
inattentive and unaware of the ap- 
proach of the car, the motorman 
should have slackened the speed of 
his car. Ingle v. Asheville Power, 
Cte. CO. 90 SAS 58 7a NC. 7 br: 


38. Farrar v. New Orleans, etc., 
R. :Co:, 26 So.. 995, 52) La.Ann. \417; 
Driscoll vy. Boston Elevated Ry. Co., 
123 N.E. 667, 233 Mass. 232; Lennon 
v. St. Louis, ete., R. Co., 94 S.W. 975, 
198 Mo. 514; Beirne*v. Union R. Co., 
99 N.Y.S. 584, 114 App.Div. 90; Kap- 
pus v. Metropolitan St. R. Co., 81 N. 
Y.S. 442, 82 App.Div. 18. 


trian started to cross a well-lighted 
street, not near a crosswalk in front 
of a trolley car moving about ten 
miles an hour, fifty to seventy-five 
feet away, and the motorman rang 
his gong and braked the car down 
to four or five miles an hour, doing 
all he eould to stop, the street rail- 
way. was not liable for the death of 
the pedestrian, when struck by the 
corner of the car without walking 
in front of it. Driscoll v. Boston El- 
synced Ry. Co., 123 N.E, 667, 233 Mass. 
32. 


89. Farrar v. New Orleans, etc., R. 
Co., 26 So. 995, 52 La.Ann. 417. 


40. Holzemer v. Metropolitan St. 
Ry. Co., 169 S.W. 102, 261 Mo. 379; 
Plinkiewisch .v. Portland Ry., Light 
& Power Co., 115 P. 151, 58 Or. 499. 


[a] Thus a motorman who first 
Saw a person as he stepped on the 
track six or seven feet away, who 
could not then stop the car to pre- 
vent an accident, was not guilty of 
negligence, the car being operated at 
about four miles an hour. Plinkie- 
wisch v. Portland Ry., Light & Power 
Co 105 Beist, 58 Or. 499¢ 


41. Holzemer v. Metropolitan St. 
Ry. Co., 169 S.W. 102, 261 Mo. 379. 


42. See supra § 339. 


Sica See supra text and notes 26— 


44. Jensen v. Utah Light & Ry. 
Co., 132 P. 8, 42 Utah 415. 


[a] Thus, where a_ pedestrian 
walking across a street about five 
o’clock on a clear evening was struck 
by a street car approaching at from 
eight to twelve miles an hour, the mo- 
torman, having sounded the gong, and 
having had no reason ,to anticipate 
that the intestate would step direct- 
ly in front of the car, was not neg- 
ligent. Boyle v. Worcester Consol. 
os Ry. Co., 120 N.E. 398, 231 Mass. 


Duty to give warning to persons 
seen on or near track see supra § 339, 


45. Stelk v. MeNulta, 99 F. 138, 40 
C.C.A, 357; Trigg v. Water, Light & 
Transit Co., 114 S.W. 972, 215 Mo. 521, 
20 L.R.A.N.S. 987. 


46. See supra § 881. 


47. Chicago City R. Co. v. Tuohy, 
63 N.E. 997, 196 Ill. 410, 58 L.R.A. 270; 


[a] For example, where a pedes-]} Stack v. East St. Louis & §. Ry. Co., 


consistent with the safety of the passengers,®? to 


152 Ill.App. 613 [aff 92 N.H. 241, 245 
Ill. 308, 187 Am.S.R. 318]; Wikhnyk v. 
Second Ave. R. Co., 43 N.Y.S. 1023, 14 
App.Div. 515. 


[a] Reliance on capacity and care 
of person seen approaching track.— 
(1) A motorman approaching a street 
intersection may assume that a pe- 
destrian seen approaching the tracks 
is of normal mentality (Reynolds v. 
Omaha & C. B. St. Ry. Co., 187 N.W. 
92, 108 Neb. 26), (2) and has facul- 
ties sufficient to protect himself from 
injury (Reynolds v. Omaha & C. B. St. 
Ry. Co., supra), (3) and will exercise 
ordinary care for his safety (Reyn- 
olds v. Omaha & C. B. St. Ry. Co., 
supra). 


{[b] Duty to anticipate probable 
presence of pedestrians.—In . ap- 
proaching the regular crosswalk the 
motorman must anticipate the prob- 
able presence of pedestrians and be 
on guard to avoid injuring them. 
Curtin v. Metropolitan St. R. Co., 48 
N.Y.S. 581, 22 Misc. 83 [aff 47 N-.Y.S. 
1134, 21 Mise. 788]. 


Reliance on capacity and care of 
persons seen on or near track general- 
ly see supra § 338. 


Right to rely on care of person at 
crossing as dependent on rate of 
speed see infra note 57 [a]. 


48. Chicago City R. Co. v. Tuohy, 
63 N.E. 997, 196 Til. 410, 58 L.R.A. 
270; Wihnyk v. Second Ave. R. Co., 
43 N.Y.S. 1023, 14 App.Div. 515. See 
Lenihan vy. Chicago Rys. Co., 195 Ill. 
App. 144. 


49. Consumers’ Electric Light & St. 
ae Co. v. Pryor, 32 So. 797, 44 Fla. 


50. Consumers’ Electric Light & St. 
R. Co. v. Pryor, supra. 


[a] When it is apparent that pe- 
destrian is heedless of surroundings. 
—Reynolds v. Omaha & C. B. St. Ry. 
Co., 187 N.W. 92, 108 Neb. 26. 


51. Consumers’ Electric Light & 
ae R. Co. v. Pryor, 32 So. 797, 44 Pla. 


[a] Every means that ordinary > 


care and prudence require.—Reynolds 
v. Omaha & C. B. St. Ry. Co., 187 N. 
W.-92, 108 Neb. 26. \ 


52. Consumers Electric Light & 
ret R. Co. v. Pryor, 32 So. 797, q4 Fila. 


For later cases, developments and changes in the law see Anrotations, same title and section number, 


. 


ai 
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avoid injuring such persons. Therefore it may be 
said that generally it is the duty of the motorman 
_or driver of a street car, approaching a public street 
crossing, to exercise reasonable and ordinary care 
under the cireumstances to avoid injuring persons 
who may be on, near, or approaching such cross- 
Thus in approaching and crossing a public 
street it is the duty of the motorman to keep his 


me,53 


53. See infra this section. 


54. Moore vy. Metropolitan St. Ry. 
Co., (Mo.App.) 180 S.W. 408, 409; 
Wihnyk vy. Second Ave. R. Co., 43 N. 
Y.S.. 1023, 14 App.Div. 515. 


{a] Greater control than within 
street block.—It is the motorman’s 
duty under all circumstances to have 
his car under better control at street 
crossings, where pedestrians usually 
cross,.than in the middle of the block. 
United Rys. & Electric Co. of Balti- 
pire v. Carneal, 72 A. 771, 110 Md. 

ila 


{b] Extent and sufficiency of con- 
trol—(1) It is the duty of the mo- 
torman of a street railway car, when 
approaching a crosswalk, to have his 
car so far under control that he will 
not. endanger the safety of pedestri- 
ans engaged in the lawful and cus- 
tomary use of such crosswalk. Kraut 
v. Public Service Ry. Co., 81 A. 751, 
82 N.J.Law 437 [rev 75 A. 165; 79 N. 
J.Law 408]. (2) An operator must 
maintain such control of a street car 
as not to strike a pedestrian, notwith- 
standing change of traffic was direct- 
ed by officer. Wack v. Philadelphia 
Rapid Transit Co., 93 Pa.Super. 206. 


Control sufficient to avoid injury to 
infirm person at crossing see infra § 
357. 


55. Cal.—Ross y. San Francisco- 
Oakland Terminal Rys. Co., 191 P. 703, 
47 Cal.App. 753. 


Fla.—Consumers’ BHlectric Light & 
St. R. Co. v. Pryor, 32 So. 797, 44 Fla. 
354. 

Tll.— Stack v. East St. Louis & S. 
Ry. Co., 152 Ill.App. 613 [aff 92 N.E. 
241, 245 Ill. 308, 137 Am.S.R. 318]. 


Kan.—Consolidated City, ete. R. 
Co.-w. = Carlson, 48. P. 635,458..Kan. 
62. 


Ky.—Louisville Ry. Co. v. Bryant, 
134 S.W. 182, 142 Ky. 159. 


Mo.—Esstman v. United Rys. Co. of 
St: Bouis, 216 S.W. 526; Moore v. 
Metropolitan St. Ry. Co., (App.) 180 
S.W. 408. 


Neb.—Hanford v. Omaha & C. B. St. 
Ry. Co., 203 N.W. 643, 113 Neb. 423, 
40 A.L.R. 970. 


Tex.—Texas Electric Ry. v. Couts, 
(Civ.App.) 250 S.W. 266. 


Wash.—Mitchell vy. Tacoma R. & 
Motor Co., 37 P. 341, 9 Wash. 120. 


‘It is the duty of the motorman 
operating a street car and the opera- 
tives of a street car, to keep a proper 
lookout for all persons approaching 
and attempting to cross the car 
tracks, especially at the intersection 
of public streets.” Texas Eleetric R. 
v. Couts, (Tex.Civ.App.) 250 S.W. 266, 
270. 


[a] Especially at much used cross- 
ing.—‘‘It was the moetorman’s duty 
to the public in general to keep a 
eonstant lookout ahead, and especial- 
Py PUtL ta i's a much used and fre- 
quented street crossing.” Mobile 
Light, etc., Co. v. Burch, 68 So. 509, 
512, 12 Ala.App. 421. 


[b] “A greater degree of vigilance 
and caution is exacted at street cross- 


Til. 308, 137 Am.S.R. 318]; 
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near the track, 
formance of his 


ings, and places known to be fre- 
quented by persons generally . . 
than at places where danger of injury 
is not so apparent.’ Mitchell v. Ta- 
coma R. & Motor Co., 87 P. 341, 343, 
§ Wash. 120. 


Lc] Duty when temporarily unable 
to maintain lookout.—(1) “If he [the 
moterman] was momentarily unable 
to keep a proper lookout, he might, 
in the exercise of ordinary care, have 
applied the brake until he could see.” 
Hanford v. Omaha & C, B. St. Ry. 
Co., 203 N.W. 6438, 650, 113 Neb. 423, 
40 A.L.R. 970. (2) AS where an in- 
sect was blown into his mouth and 
throat, strangling him and causing 
his eyes to water, whereupon he took 
his handkerchief to wipe his eyes, 
and when he was able te open them 
discovered the danger, and that he 
used all proper efforts, but was un- 
able to prevent injury to a pedestri- 
an. Hanford v. Omaha & C. B. St. Ry. 
Co., Supra. (3) In such case the mo- 
terman was not so incapacitated as 
to relieve him from all responsibility 
for the control of his car. Hanford v. 
Omaha & C. B. St. Ry. Co., supra. 


56. Culbert v. Wilmington & P. 
Traction Co., 82 A. 1081, 26 Del. 253; 
Chicago City R. Co. v. Tuohy, 63 N. 
Boo TG: Ws e4105 95.8 ( DRVAL 92 7.0% 
Stack vy. East St. Louis & S. Ry. Co., 
152 Ill.App. 613 [aff 92 N.E. 241, 245 
Dieckman 
v. Louisville & S. I. Traction Co., 
89 N.E. 909, 91 N.E. 179, 46 Ind.App. 
11; Smith v. Public Service Corpora- 
tion of New Jersey, 75 A. 937, 78 N. 
J.Law 478, 20 Ann.Cas. 151. 


[a] Failure to sound warning held 
to constitute negligence.—Birming- 
ham R., ete., Co. v. Jackson, 34 So 
994, 136 Ala. 279; Dieeckman v. Louis- 
ville & S. I. Traction Co., 89 N.E. 909, 
91 N.E. 179, 46 Ind.App. 11; Maloney 
v. United Rys. Co., of St. Louis, 167 
S.W. 471, 183 Mo.App. 292; Cosgrove 
v. Metropolitan St. R. Co., 77 N.Y.S. 
624, 74 App.Div. 166 [aff 66 N.H. 1106, 
E73) NEY. 2628] - 


57. Dieckman y. Louisville & S. I. 
Traction Co., 89 N.E. 909, 91 N.E. 179, 
46 Ind.App. 11; Hafner vy. St. Louis 
Transit Co., 94 S.W. 291, 197 Mo. 196. 


[a] Bate of speed at crossing as 
affecting right to rely on precautions 
of pedestrian.—(1) Where a street 
car iS approaching a crossing at or- 
dinary speed, a motorman may as- 
sume that a pedestrian coming toward 
the crossing will stop in a place of 
safety (Gordon v. Metropolitan St. 
Ry. Co., 184 S:w. 26, 153 Mo.App. 
555), (2) and the motorman is not 
bound to act on the contrary suppo- 
sition until something in the appear- 
ance of the pedestrian indicates that 
he-is going into danger (Gordon v. 
Metropolitan St. Ry. Co., supra); (3) 
but a motorman approaching a cross- 
ing at a highly excessive speed for 
the purpose of running by the regular 
stopping place where people are 
waiting for the car cannot indulge in 
any presumption (Gordon v. Metro- 
politan St. Ry. Co., supra), (4) but 
must exercise extraordinary care 
(Gordon v. Metropolitan St. Ry. Co., 
supra). (5) Similarly, a street car 
motorman in running through a stop 
signal and entering an intersection 
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car under reasonable control,®* to keep a lookout,®* 
to sound a warning,®* and to run at a reasonable 
rate of speed.57 
it may be the duty of the operator of a street car 
to stop the car before crossing a street intersection 
so as to avoid injury to persons who may be on or 


Under particular circumstances 


at that point;®%» and in the per- 
duty to keep his car under control 


at a dangerous speed cannot assume 
that pedestrians will yield the right 
of way. Arkansas Power & Light Co. 
v. Cummins, 28 S.W.(2d) 1077, 181 
Ark. 1145,.182 Ark. 1. (6) “Under 
such circumstances they likely would 
not have time to do so.” Arkansas 
Power & Light Co. v. Cummins, supra. 
(7) And where a motorman is exceed- 
ing the speed limit fixed by ordinance, 
he is not entitled to presume that a 
person at a crossing will not leave a 
place of safety and attempt to pass 
in front of the car. Long v. Ottumwa 
Ry. & Light Co., 142 N.W. 1008, 162 
Iowa 11. 


[b}] Speed held to constitute neg- 
ligence,—(1) Generally. Maloney v. 
United Rys. Co. of St. Louis, 167 S.W. 
471, 183 Mo.App. 292. (2) A street 
car passing a crossing at twenty or 
twenty-five miles, where such cross- 
ing was near an amusement park from 
which a pedestrian in company with 
others was leaving after a ball game, 
may constitute negligence. Dieck- 
man vy. Louisville & S. I. Traction Co., 
ee N.E. 909, 91 N.E. 179, 46 Ind.App. 


[c] Speed held not to constitute neg- 
ligence.—Street car traveling twenty 
miles an hour about 10:30 P. M., when 
striking employee of sewer contrac- 
tor at intersection, has been held not 
to be traveling at negligent speed. 
Kilgallen vy. Philadelphia Rapid 
Transit Co., 150 A. 746, 300 Pa. 451. 


[d] Negligence as determined by 
speed and distance.—(1) Whether in 
a particular case there is negligence 
in the operation of a car which col- 
lides with a pedestrian on a cross- 
walk depends largely on the speed 
of the car and the distance which the. 
car had to go at the time the mo- 
torman saw or ought to have seen 
the pedestrian. Kraut v. Public 
Service Ry. Co., 81 A. 751, 82 N.J.Law 
437 [rev 75 A. 165, 79 N.J.Law 408]. 
(2) Thus, where the motorman when 
fifty feet away should have seen a 
pedestrian within five feet of the 
track, crossing on the crosswalk, the 
fact that the car traveled the inter- 
vening fifty feet while the pedestrian 
traveled ten feet may indicate negli- 
gence by reason of the speed of. the 
car. Kraut v. Public Service Ry. Co., 
supra. 


58. See cases infra this note. 


[a] Where pedestrian starts to 
cross street far enough ahead of an 
electric car for the motorman by the 
exercise of due care to protect her, it 
is his duty to do so by stopping the 
ear if necessary. Maloy vy. Boston 
Blevated Ry. Co., 104 N.E. 459, 217 
Mass. 108. 


[b] Failure on part of servants of 
street railroad to exercise ordinary 
care to stop a car to avoid striking 
a pedestrian, crossing the track at an 
intersection, was negligence -Dunn 
v. Kansas City Rys. Co., 204 S.W. 
592, 199 Mo.App. 621. 


[c] Motorman’s failure to stop at 
crossing, as his slowing of a car near 
that point indicated he would, tended 
to show negligence on his part and 
on the part of the street railway to- 
ward pedestrians. Ross v. San Fran- 
cisco-Oakland Terminal Rys. Co., 191 
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and to keep a lookout he must have regard for the 
peculiar features of the apparent situation con- 
fronting him.®® A motorman, however, is not re- 
quired to stop in anticipation that a pedestrian who 
is crossing the track at a street crossing, and has 
time to cross the track before the car reaches him, 
may stop, or turn’ around on the track, and conse- 
quently may be run down.*® Under a vigilant watch 
ordinance the motorman may be required to keep a 
vigilant watch at or approaching street crossings 
and to check the speed of his car or to stop on first 
appearance of danger.*t It has been held that, in 
the absence of a positive law imposing a duty on a 
street car motorman to sound a gong or bell at a 
street crossing, failure to do so becomes negligence 
only when the circumstances render the ringing of 
the bell or gong necessary;°? and the failure of a 
street car motorman to sound his gong on approach- 
ing a street crossing is immaterial where the injured 
person saw the approaching car before stepping on 
the track.°? Similarly the failure to stop or give 
a warning to persons at street crossings is unnec- 
essary when such persons are standing in places 
which require no warnings.®* A failure to exer- 
cise proper care at a street crossing resulting in 
injuries to persons on or near the track is negli- 
gence for which the company is liable,°° unless the 
person injured is guilty of negligence, which con- 


P. 703, 47 Cal.App. 753. 


[ad] Rule of company and custom. 62. 
—Under a rule of a street car com- 
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S.W. 386, 185 Mo.App. 184. 


Koenig v. Union Depot Ry. Co., 
78 S.W. 637, 173 Mo. 725; Schmidt v. 
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tributes directly to his injury.*® Thus ordinarily 
it is negligence for which the company is lable for 
the motorman of a street car to run his car at a 
rapid rate of speed,®’ or to fail to give a proper 
warning,®’ when running past a street crossing at 
which a car, bound in-the opposite direction, is dis- 
charging passengers. 


Where view of crossing is obstructed. When the 
view at a street cyossing is clear and unobstructed, 
the degree of vigilance required of the street rail- 
road company and those operating its cars to avoid 
injuries to persons on or near the track is not so 
great as when the view is obstructed,°® the effect 
of an obstruction being to impose on the railway 
company the réciprocal duty of using special pre- 
cautions to avoid an accident, depending on the 
particular location and circumstances.’° 
is particularly negligent for a motorman to run 
his car at a high rate of speed to a crossing where 
pedestrians are liable to be when his view of the 
crossing is so obstructed by a passing vehicle that 
he cannot see whether or not the crossing is clear."+ 


Crossing intersection without signal. Where an 
ordinance prohibited the operator of a street car 
from crossing a particular street intersection until 
signaled to do so by a traffic officer, it is negligence 
for the street car to cross the intersection without 


115 N.Y. 104. (2) Although a motor- 
man is not aware of the peril or one 
on the track in time to avoid injuring 


Hence it 


pany requiring cars to be brought to 
a full stop before crossing an inter- 
secting street on which there are 
intersecting car tracks, and in view 
of a custom to slow up or stop cars 
at such points, failure to stop a car 
at such an intersection, resulting in 
injuries to a pedestrian on the track, 
may constitute negligence, since the 
settled practice of stopping a street 
ear at a particular place becomes a 
rule of conduct on which the public 
has a right to rely to a reasonable 
extent, and a departure from such 
rule is a vitally important element in 
determining the question of negli- 
gence for it constitutes a departure 
from the standard of safety which 
defendant has itself adopted. Ross v. 
San Francisco-Oakland Terminal Rys. 
Co., 191 P. 703, 47 Cal.App. 753. 


[e] Merely because he sees pedes- 
trian approach track at an intersec- 
tion does not impose on the motorman 
the duty of stopping his car. Roa- 
noke Ry. & Electric Co. vy. Carroll, 72 
S-H); 125; 112-Va.- 598. 


{f] Butes at intersection of streets 
adjacent to square.—An accident, by 
which a pedestrian sustained injuries 
while crossing the track of a street 
railroad at the intersection of streets 
adjacent to a square, iS so near a 
crossing as to bring it within the law 
applicable to crossing cases. Roanoke 
Ry. & Electric Co. v. Carroll, 72 S.B. 
125, 212° Va. 598: 


Duty to stop car when temporarily 
unable to maintain lookout see supra 
note 55 [c]. 

59. Moore v. Metropolitan St. Ry. 
Co., (Mo.App.) 180 S.W. 408. 


60. Aldrich vy. St. Louis Transit 
Co., 74 S.W. 141, 101 Mo.App. 77. 


61. Hsstman vy. United Rys. Co, of 
St. Louis, (Mo.) 216 S.W. 526; Moore 


ees Ry. Co., 63 S.W. 834, 163 Mo. 


[a] “The only purpose of the gong 
is to warn the absent-minded or 
careless person of the approach of a 
car.” Handy v. New Orleans Public 
Service, Inc., (La.App.) 120 So. 271. 


63. Adams y. Boston Elevated Ry. 
Co., 107 N.E. 360, 219 Mass. 515. 


64. Hashman v. Pollak, 224 N.W. 
338, 246 Mich. 408. 


[a] For example, (1) the absence 
of a stop at a switch and the absence 
of a warning or signal on turning at 
such switch was not want of care to- 
ward a person who was in a place 
requiring no stop and no signal. 
Hashman vy. Pollak, 224 N.W. 333, 246 
Mich. 408. (2) Thus a street car’s 
failure to stop on turning at such a 
Switch was not negligence toward a 
pedestrian who was standing in a 
safety zone when thrown under the 
street car by an automobile (Hash- 
man v. Pollak, supra), (3) particular- 
ly in the absence of an ordinance re- 
quiring a warning to be sounded at 
See a point (Hashman y. Pollak, su- 
pra). 


65. Birmingham R., ete. Co. v. 
Jackson, 34 So. 994, 1386 Ala. 279; 
Consolidated City, ete., R. Co, v. Carl- 
son, 48 P. 635, 58 Kan. 62; Cytron 
v. St. Louis Transit Co., 104 S.W. 109, 
205 Mo. 692; Wihnyk vy. Second Ave. 
R. 'Co., 43 N.Y.S. 1028, 14 App.Div. 
517; Cosgrove v. Metropolitan St. R. 
Co,, 77 NeY:S. 624, 74. App. Div. 166 
Laff 66 N.E. 1106, 173 N.Y. 628]. 


[a] Gross and wanton negligence. 
—(1) The conduct of a driver of a 
street car, in driving along a street 
near its intersection with another 
street, without looking ahead and 
with his eyes turned to the inside of 
the car, is grossly negligent. Stone 


v. United Rys. Co. of St. Louis, 170! v. Dry Dock, etc., R. Co., 21 N.E. 712, 


him, yet the company may be liable 
if the motorman is guilty of wan- 
tonness in running his car over the 
crossing at the time and under the 
circumstances. Birmingham R., etc., 
3 v. Jackson, 34 So. 994, 136 Ala. 


[b] Negligence not shown.—Mo- 
torman ‘of a street car striking a pe- 
destrian, approaching it diagonally 
across a street intersection has been 
held not to be negligent. Oflock v. 
van of Seattle, 294 P. 966, 160 Wash. 


Rate of speed at crossing as gross 
negligence toward children leaving 
school see infra § 353. 


66. See infra §§ 359, 360. 


67. Chicago City R. Co. v. Robin- 
son, 18 N.E. 772, 127 Ill. 9, 11 Am.S.R. 
87, 4 L.R.A. 126 [aff 27 Ill.App. 26]; 
Schwartz v. New Orleans, etc., R. Co., 
34 So. 667, 110 La. 534. 


Duty as to persons on or near track 
when passing other vehicles general- 
ly see infra § 344. 


68. Culbert v. Wilmington & P. 
Traction Co., 82 A. 1081, 26 Del. 253. 


69. Roanoke Ry. & Blectrie Co. v. 
Carroll, 72 S.E. 125, 112 Val 598. 


70. Roanoke Ry. & Electric Co. vy. 
Carroll, supra. 


[a] “What might be common pru- 
dence in the one case would be gross 
negligence in the other.’ Roanoke 
Ry. & Electric Co. v. Carroll, 72 S.B. 
125, 128, 112 Va. 598. 


[b] View obstructed by building 
material piled in the street close to 
the track. Roanoke Ry. & Electric 
ree Vv. Carroll, 72) (Si. 9125; 12° ‘va! 

71. Hafner yv. St. Louis Transit 
Co., 94 S.W. 291, 197 Mo. 196. 


For later cases, developments and changes in the law see Annotations, same title and section number 
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§§ 343-344] 


such signal.72 


[§ 344] (9) Approaching or Passing Other Cars 
Persons operating stréet cars are not 
required to anticipate that pedestrians will step 
from behind cars or other vehicles near the track, 
into the path of an approaching ear,?? but are held 
to the same degree of care as is required to avoid 
mishaps to pedestrians intending to eross a high- 
Thus ordinarily 
drivers of street cars traveling on a public highway 
between street crossings are not bound to anticipate 
that persons will step into the path of a car, from 
behind automobile busses loading or unloading pas- 
sengers,‘® from behind an automobile parked near 
the track,‘® from behind trucks going in the same 


or Vehicles. 


way between or at crossings.74 


72. Mobile Light & R. Co. v. Burch, 
68 So. 509, 12 Ala.App. 421. 


73. See cases infra text and notes 
74-80. 
74. Williams v. Lehigh Traction 


Co., 119 A: 79, 275 Pa. 240. 


Care required as to persons at 
crossings see supra § 343. 


75. Williams v. Lehigh Traction 
Co., 119 A: 79, 275 Pa. 240. 


76. Neuman v. Union Ry. Co. of 
ad York City, 153 N.E. 64, 243 N.Y. 
49, 


ja} No negligence.—(1) Running 
a street car at a rapid rate of speed 
between street intersections in day- 
light, without sounding a gong, does 
not establish negligence as to a pe- 
destrian killed when he stepped from 
an automobile parked on a parallel 
track. Neuman v. Union Ry. Co. of 
New York City, 153 N.E. 64, 243 N. 
Wo 49>) 46s (Ast Re LLS0e .C2)=- Since 
daylight made the car easily, if not 
inevitably, visible to one on or about 
to go upon the track if he looked 
before going onto the track, a gong 
was unnecessary. Neuman y. Union 
Ry. Co. of New York City, supra. 


77. Johnson v. Third Ave. R. Co., 
74 N.Y.S. 599, 69 App.Div. 247. 


78. Cornelius v. South Covington, 
ete., St. R. Co., 93 S.W. 643, 29 Ky.L. 
505. 


[a] Mere proximity to street rail- 
road of standing wagon is not notice 
as a matter of fact to a motorman 
that some one is behind it who may 
suddenly attempt to cross the track. 
Cornelius v. South Covington, etc., St. 
R. Co., 93 S.W. 648, 29 Ky.L. 505. 


79. Battles v. United Rys. Co. of 
St. Louis, 161 S.W. 614, 178 Mo.App. 
596. 


{a] No duty to sound warning.— 
Where the street is apparently clear 
except for another car coming in the 
opposite direction on another track, 
the motorman has no reason to antic- 
ipate that some one will dart out 
from behind the other car in the mid- 
dle of the block and there is no duty 
to sound a warning as to such a per- 
son. Battles v. United Rys. Co. of 
St. Louis, 161 S.W. 614, 178 Mo.App. 
596. 

80. Hafner v. St. Louis Transit 
Co., 94 S.W. 291, 197 Mo. 196. 


81. Del.—Culbert v. Wilmington & 
P. Traction Co., 82 A. 1081, 26 Del. 
253. 

Ill.—Chicago City Ry. Co. v. Robin- 
son, 11S NOE. 772, 127 11: 9,11 Am.S.R. 
87, 4 L.R.A. 126; Stack v. East St. 
Louis & S. Ry. Co., 152 Ill.App. 613 


[60 C. J.—30] 


STREET RAILROADS 


[60 C.J.] 465: 


direction but in advance of the ecar,’7 frum behind 


[aff 92 N.E. 241, 245 Ill. 308, 137 Am. 
S.R. 318]; Chicago Union Traction 
Co. v. Nuetzel, 114 Ill.App. 466; Chi- 
cago City R. Co. v. Loomis, 102 Il. 
App. 326 [aff 66 N.E. 348, 201 Ill. 118]. 


Ky.—Walker v. Louisville Ry. Co., 
164 S.W. 306, 158 Ky. 47; Louisville 
City Ry. Co. v. Hudgins, 98 S.W. 275, 
DZS YAO, ot inEueAL INE Seed oe 


Mo.—Moore v. Metropolitan St. Ry. 
Co., (App.) 180 S.W. 408. 


Neb.—Stewart v. Omaha & C. B. St. 
Ry. Co., 129 N.W. 440, 88 Neb. 209, 
Ann.Cas.1912B 861. 


N.Y.—Stevens v. Union R. Co., 78 N. 
Y.S. 624, 75 App.Div. 602 [aff 60 N.E. 
1125, 176 N.Y. 607]; Pelletreau v. 
Metropolitan St. R. Co., 77 N.Y.S. 386, 
74 App.Div. 192 [aff 66 N.E. 1113, 174 
Ney.503 ]- : 


B.C.—Gentile v. British Columbia 
Hlectric R. Co., 18 B.C. 307; Morton 
v. British Columbia Electric R. Co., 
£5* BCLS 


Man.—Bell v. Winnipeg Electric, 
are Co., 15 Man. 338 [aff 37 Can.S. 


[a] For example, where a person 
on alighting from a trolley car ata 
place much frequented by pedestri- 
ans passes around the rear of the car, 
and attempts to cross the opposite 
track, and in so doing is struck and 
killed by a car running at full speed 
in the opposite direction and giving 
no warning of its approach, his death 
is caused by the negligence of the mo- 
torman in charge of such car. Ste- 
vens v. Union R. Co., 78 N.Y.S. 624, 75 
App.Div. 602 [aff 68 N.E. 1125, 176 
N.Y. 607]. 


[b] Street railroad company is 
chargeable with notice that passen- 
gers, when they alight from cars, are 
liable to cross to the opposite side 
of the street, and over the adjoining 
track, and the obligation is imposed 
on it to exercise reasonable care in 
the operation of its cars, having re- 
gard to such condition. -Reed v. Met- 
ropolitan St. R. Co., 84 N.Y.S. 454, 87 
App.Div. 427 [rev on other grounds 
73 N.E. 41, 180 N.Y. 315]. 


[ec] Duty to anticipate practice of 
persons to cross track.—(1) “The 
practice of passengers alighting at 
rear exits and passing behind the car 
to cross the tracks is of such frequent 
occurrence that it should be antici- 
pated as likely to be followed in ev- 
ery instance.” Moore v. Metropoli- 
tan St. Ry. Co., (Mo.App.) 180 S.W. 
408, 409. (2) “And for a motorman 
to ignore this practice and to run his 
car past another, standing at a place 
for the discharge of passengers, at 
such speed that he cannot stop on the 
appearance of a person coming from 
behind the other car is a negligent 


a standing wagon,*® from behind cars approaching 
on a parallel track,’® or from between wagons mov- 
ing alongside the track.®° 
of a street car has reason to anticipate such an oe- 
currence, as where the other car, bound in the op- 
posite direction, is at a crossing or other point dis- 
charging’! or receiving’? passengers, or where a 
motorman can see another car approaching from the 
opposite direction on a parallel track and has rea- 
son to anticipate that such ear will stop to discharge 
passengers,®* particularly where the street is crowd- 
ed with vehicles,’ it is his duty to take such eir- 
cumstances into consideration, and to operate his 
car accordingly,®®> as by keeping a lookout,3° by 
running at a reasonable rate of speed,®? by giving 


If, however, the operator 


breach of duty.’”’ Moore v. Metropoli- 
tan St. Ry. Co., supra. To same ef- 
fect Louisville City Ry. Co. v. Hudg- 
ins, 98 S.W. 275, 124 Ky. 79, 7 L.R.A. 
N.S. 152: 


82. Foster v. Kansas City Rys. 
Co., (Mo.) 235 S.W. 1070. 


83. Coel v. Green Bay Traction Co., 
133 N.W.. 23, 147 (Wis. 229. 


84  Zanabria v. Ponce R., etc., Co., 
4 Porto Rico Fed. 4. 


Ae See infra text and notes 86— 


86. Del.—Culbert v. Wilmington & 
ie pales ia Co., 82 A. 1081, 26 Del. 

Minn.—Bremer v. St. Paul City Ry. 
Co., 120 N.W. 382, 107 Minn. 326, 21 
L.R.A.N.S. 887. 


Mo.—Foster v. Kansas City Rys. 
Co., 235 S.W. 1070; Moore: vy. Metro- 
Dora St. Ry. Co., (App.) 180 S.W. 


Neb.—Stewart v. Omaha & C. B. 
St. Ry. Co., 129 N.W. 440, 88 Neb. 209, 
Ann.Cas.1912B 861. 


Wis.—Coel v. Green Bay Traction 
Co., 133 NeW. 23, 147 Wis. 229. 


[a] Reasons for rule (1) have been 
said to be obvious. Coel v. Green Bay 
Traction Co., 133 N.W. 238, 26, 147 Wis. 
229. (2) “When a car is standing 
still discharging passengers, those 
who have occasion to cross the tracks 
behind it have but a limited oppor- 
tunity to see a car coming in the op- 
posite direction.’”’ Coel v. Green Bay 
Traction Co., supra. (3) “‘They are 
in close proximity to danger without 
adequate means of observation.” — 
Coel vy. Green Bay Traction Co., su- 
pra. 


Failure to keep lookout while pass- 
ing other vehicles as gross negligence 
see supra § 336. 


87. Chicago City Ry. Co. v. Robin- 
son, SNE NG2) 2 dO) tal Arma Sakye 
87, 4 L.R.A. 126; Morton v. British 
Columbia Electric R. Co., 15 B.C. 187. 


[a] Whether rate of speed negli- 
gent dependent on circumstances.— 
(1) Even’ though the rate of speed of 
such approaching car does not exceed 
that which is permitted by ordinance, 
the speed may, under the particular 
circumstances, constitute nezligence. 
Chicago City Ry. Co. v. Robinson, 18 
NRE 772 227 111.) 9, 1 Am. Sans 7,4 
L.R.A. 126. (2) “If a street car ap- 
proached behind another car at the 
rate of eight miles an hour without 
signals of its approach, and at a point 
where persons alighting from anoth- 
er car might reasonably be expected 
to appear, this might be a negligent 
rate of speed, while, ordinarily, eight 
miles an hour is not a negligent rate.” 


466 [60 C.J.] 


a warning,®® by keeping the ear under control,®® 
by reducing the speed of the car,®® and if neces- 
sary stopping it.°! The foregoing rules are also 
applicable to a person who alights from the front 
end of a car while a ear is approaching on a par- 
allel track in an opposite direction.” The fact 
that the car which is about to be passed on a paral- 
lel track has not yet reached its stopping place and 
is moving slowly does not relieve the motorman. of 
the passing car of his duty to keep a lookout for 
persons who may pass behind the slowly moving 
ear, and to keep his own car under control.°* 


Sufficiency and extent of care. On approaching 
a car on another track, discharging passengers, the 
motorman must use reasonable care to avoid inju- 
ries to persons who may cross in front of the ap- 
proaching car.°* Thus, when a car has been stopped 
at the usual place for discharging passengers, it is 
the duty of those in charge of an approaching car 
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on another track to keep a sharp®® or careful®® 
lookout, to have the car under proper control,’ or 
under such control that it may be stopped at a mo- 
ment’s notice®’” or on the appearance of danger,°® 
and to give such warning as will usually protect 


travelers who are inthe exercise of ordinary pru-_ 


dence, so that persons who may have alighted 
from the standing car may cross the track safely.” 
But, where a person has alighted in a safe place 
provided for the purpose, and, after the car from 
which he has alighted has proceeded for some dis- 
tance, the person starts across the track into the 
path of an oncoming car on the other track, it is 
sufficient that the motorman of such ear have it 
under such ‘control that it could be stopped at a 
moment’s notice, that he give the usual signals of 
the car’s approach, that he keep a lookout ahead, 
and that he exercise ordinary care to prevent inju- 
ries to persons on or so near the track as to endan- 
ger their safety.? 


Stewart v. Omaha & C. B. St. Ry. Co.,| Co., (App.) 180 S.W. 408. 408; Stewart v. Omaha & C. B. St. 


129 N.W. 440, 88 Neb. 209, 2138, Ann. 
Cas.1912B 861. 


Porto Rico.—Zanabria v. Ponce. R., Ann.Cas.1912B 861; Coel 


Ry. Co., 129 N.W. 440, 88 Neb. 209, 
v. Green 


1g 344 


38. Ala.—Birmingham R., etc., Co. 
vy. Landrum, 45 So. 198, 153 Ala. 192, 
127 Am.S.R. 25. 


Ill.— Chicago City Ry. Co. v. Robin- 


(son, 18 N.B. 772, 127 Ill. 9, 11 Am.S:R. 


87, 4 L.R.A. 126; Stack v. East St. 
Louis & S. Ry. Co., 152 Ill.App. 613 
faff 92 N.E. 241, 245 Ill. 308, 137 Am. 
S.R. 318]. 


Minn.—Bremer vy. St. Paul City R. 
Co., 120 N.W. 382, 107’Minn. 326, 21 
L.R.A.N.S. 887. 


Mo.—Moore v. Metropolitan St. Ry. 
Co., (App.) 180 S.W. 408. 


Neb.—Stewart v. Omaha & C. B. 
St. Ry. Oo., 129 N.W. 440, 88 Neb. 
209, Ann.Cas.1912B 861. 


Wis.—Coel v. Green Bay Traction 
Co., 133 N.W. 23, 147 Wis. 229. 


Man.—Bell v. Winnipeg Electric, 
ete., R. Co., 15 Man. 338 [aff 37 Can. 
S.C." 6154). 


a]. Failure of motorman to ring 
bell (1) where there was nothing to 
indicate that pedestrians alongside 
the track would pass from behind a 
car on a parallel track which had 
stopped to discharge passengers and 
would step in front of the approaching 
car does not constitute negligence 
(Johnson v. Third Ave. R. Co., 74 N. 
Y.S. 599, 69 App.Div. 247), (2) par- 


' ticularly where the pedestrians had 


stopped to permit proceeding ahead 
of, and in the same direction as, the 
street car, causing the injury, to pass 
(Johnson vy. Third Ave. R. Co., 74 
N.Y.S. 599, 69 App.Div. 247). 


[b] Warning too late.—Failure to 
sound a warning at the rate of eight- 
een to twenty miles an hour, within 
sixty feet of a person who had alight- 
ed from a car standing on a parallel 
track, was practically equivalent to 
a total failure to sound any warning, 
as far as the safety of the person 
was concerned. Stack v. Hast St. 
Louis iS. Ry. Co,, 152) Ill.App. 613 
[aff 92 N.E. 241; 245 Ill. 308, 137 Am, 
S.R. 3218]. 


89, Del.—Culbert v. Wilmington 
& P. Traction Co., 82 A. 1081, 26 Del. 


Ky.—-Walker vy. Louisville Ry. Co., 
164 S.W. 3806, 158 Ky. 47; Louisville 
City Ry. Co. v. Hudgins, 98 S.W. 275, 
124 Ky. 79, 7 L.R.A.N.S. 152. ; 


Mo.—Moore v. Metropolitan St. Ry. 


etc., Co., 4 Porto Rico Fed. 4. 


Wis.—Coel v. Green Bay Traction 
Co., 1338 N.W. 23, 147 Wis. 229. 


B.C.—Morton v. British Columbia 
Electric R:Co,.,/15 B.C..187. 


90. Birmingham R., etc., Co. v. 
Landrum, 45 So. 198, 153 Ala. 192, 127 
Am.S.R. 25; Chicago City R. Co. v. 
Loomis, 102 Ill.App. 326 [aff 66 N.E. 
348, 201 Ill. 118]; Bremer v. St. Paul 
City R. Co., 120 N.W. 382, 107 Minn. 
326, 21 L.R.A.N.S. 887; Gentile v. 
British Columbia Electric R. Co., 18 
B.C. 307; Morton v. British Columbia 
Electric) Re Co., 15 B.Ce187. 


[a] Company custom as not ex- 
onerating company.—(1) A _ street 
railroad company may not excuse its 
motorman’s negligence in failing to 
give signals or to reduce the speed of 
his car, resulting in injury to one at- 
tempting to cross the track behind 
another car, on the ground that it is 
not the custom to give such signals 
or to reduce the speed while approach- 
ing and passing cars. Birmingham 
R., ete., Co. v. Landrum, 45 So. 198, 
153 Ala. 192, 127 Am.S.R. 25. (2) Oth- 
erwise the company would by its own 
custom give itself a license to go. on 
violating the dictates of common pru- 
dence, and would be absolved from all 
responsibility for such violation. Bir- 
mingham R., etc., Co. v. Landrum, su- 
pra. 


91. Bremer v. St. Paul City R. Co., 
120 N.W. 382, 107 Minn. 326, 21 L.R.A. 
N.S. 887; Coel v. Green Bay Traction 
Co., 188 N.W. 28, 147 Wis. 229. 


92. See case infra this note. 


[a] Where passenger alighted 
from front steps of a car on the side 
next to a parallel track and was 
struck by a car approaching on that 
track at considerable speed and with- 
out sounding a warning in violation of 
a company rule that the speed should 
be Slackened and the gong rung con- 
tinuously while cars were passing 
each other on double tracks, the com- 
pany _was liable. Winnipeg Electric, 
eaten une Cony Belicia? Gan SC 615, 


93. Moore v. Metropolitan St. Ry. 
Co., (Mo.App.) 180 S.W. 408. 


94.. See infra text and notes 95-2. 


95. Bremer v. St. Paul City Ry. 
Co,, 120 N.W. 382, 107 Minn. 326, 21 
L.R.A.N.S. 887; Moore v. Metropoli- 
tan St. Ry. Co., (Mo.App.) 180 S.Ww. 


Bay Traction Co., 133 N.W. 23, 147 


| Wis, 229. 


96. Culbert v. Wilmington & P. 
Traction Co., 82 A. 1081, 26 Del. 253. 


97. Culbert v. Wilmington & P. 
Traction Co., supra. 


98. Walker v. Louisville Ry. Co., 
164 S.W. 306, 158 Ky. 47; Louisville 
City Ry. Co. v. Hudgins, 98 S.W. 275, 
124 Ky. 79, 7 L.R.A.N.S. 152; Stewart 
v. Omaha & C. B. St. Ry. Co., 129 N.W. 
440, 88 Neb. 209, Ann.Cas.1912B 861. 


[a] Reason for rule.—‘It is man- 
ifestly dangerous, while passengers 
are alighting from a car, to permit an- 
other car, not under perfect control, 
to run by it on the adjacent track, 
as the motorman cannot discover the 
peril of the person attempting to 
cross the track in time to prevent in- 
jury.” Louisville City Ry. Co. v. 
Hudgins, 98 S.W. 275, 276, 124 Ky. 79, 
7 LARLA.NIS. £52. 


99. Bremer v. St. Paul City Ry. 
Co., 120 N.W. 382, 107 Minn. 326, 21 
L.R.A.N.S. 887; Moore v. Metropoli- 
tan St. Ry. Co; (Mo.App.) 180 S.W. 
408; Stewart v. Omaha & C. B. St. 
Ry. Co., 129 N.W. 440, 88 Neb. 209, 
Ann.Cas.1912B 861. 


1. Culbert v. Wilmington & P. 
Traction Co,, 82 A. 1081, 26 Del. 253; 
Bremer v. St. Paul City Ry. Co., 120 
N.W.. 382; 107 Minn. 326,221) Ria 
N.S. 887; Stewart v. Omaha & C. B. 
St. Ry. Co., 129 N.W. 440, 88 Neb. 
209, Ann.Cas.1912B 861. 


2. Walker v. Louisville Ry. Co., 164 
S.W. 306, 158 Ky. 47. 


[a] Reason for rule.—(1) “It is 
manifestly dangerous, while passen- 
gers are alighting from a ear, to per- 
mit another car, not under perfect 
control, to run by it on the adjacent 
track, as the motorman cannot dis- 
cover the peril of the persons coming 
from behind the standing car, and 
who are attempting to cross the 
track, in time to prevent injury.” 
Walker v. Louisville Ry. Co., 164 S.W. 
306, 807,158 Ky. 47. (2) “And it must 
be anticipated that persons who have 
alighted from a standing car at a 
street crossing may attempt to cross 
the street immediately behind jt.” 
Walker v. Louisville Ry. Co., supra. 


3. Walker vy. Louisville Ry. Co., 
supra. 


[a] For example (1) where a per- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 344-345] 


Rules of company. While the rules of a street 
railway company recognize the danger of running 


a car past a regular stopping place, where a ear. 


traveling in an opposite direction has stopped, at a 
rate of speed which will not permit an almost in- 
stantaneous stop of such ear,* and while it has been 
held that a rule of the street railroad company, that 
a car on a double track passing another standing 
still should be under full control, that is, that the 
passing car should be run slowly enough to permit 
its being stopped within a few feet, is but a rule 
of law applicable to the same situation,® it has also 
been held that the violation of a self-imposed rule 
of a street car company requiring the motorman to 
come fo a stop before passing a standing car on 
a parallel track resulting in an injury to a pedes- 
trian is not negligence per se.* However, in deter- 
mining whether a motorman was in the exercise 
of ordinary care in passing a standing street car 
without sounding a gong, a rule of the street rail- 
road company requiring that in passing standing 
cars the bell must be rung and the car must be under 
complete control’ may be considered. 


Determining status of injured person unnecessary. 
It is not necessary to determine the question whether 
a person who is injured by the passing car after 
being diseharged from the standing car has ceased 
his relation as a passenger at the time he is struck,® 
because, where he is struek while on a street cross- 
ing, his rights as a mere traveler on the street en- 
title him to an observance on the part of defendant 
of the rule stated.® 


First appearance of danger. Under an ordinance 
requiring the motorman to stop his car on the first 
appearance of danger, where a pedestrian stepped 
from between some wagons alongside the track, the 
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first appearance of danger was when the pedestrian 
emerged from behind the wagon and stepped on the 
track immediately in front of the car.1° 


[§ 345] (10) Rounding Curves!!—(a) In Gener- 
al. In the absence of any defect in a street car or 
its equipment,!? since persons near street ear tracks 
are bound to take notice of the overhang of a strect 
car,+* and since it has been held that the motorman 
of a street car is not charged with knowledge that 
a pedestrian standing near the track is within the 
swing of the rear end of the car as it rounds a 
curve at that point,14 or at any rate since the mo- 
torman may rightfully assume that a person within 
the swing of the rear overhang of the car at a curve 
will draw back far enough to avoid being struck,® 
it has been held that the street car company is not 
negligent, and is not liable for injuries to a pedes- 
trian who is struck by the rear end of a street car 
as it rounds a eurve,'® particularly where the per- 
son near the track has misjudged the distance of 
the overhang and has ample space within which to 
retreat to a safe area.17 The rule that the com- 
pany is not ordinarily lable has been held inappli- 
cable unless the injured pedestrian has freely and 
voluntarily placed himself in a position of peril,1® 
and special circumstances may impose special ob- 
ligations on the operator of a car rounding a curve.!® 
It has also‘been held that the motorman may not 
assume that a pedestrian near a curve knows of 
his danger from the overhang of the car,?° partic- 
ularly where the overhang of the car is unusual,?! 
and it has been held that the company may be ha- 
ble for injuries sustained by the pedestrian under 
such circumstanees.?? 


Where overhang of car overlaps sidewalk or load- 
ing platform. While it has been held that the street 


‘ed by statute or city ordinance. 


son alighted on a cinder platform and 
after the car from which she alighted 
started up and proceeded away from 
her for some distance, she started di- 
agonally across the track and was 
struck by an oncoming car on anoth- 
er track, the motorman is under the 
stated duty of care (Walker v. Lou- 
isville Ry. Co., 164 S.W. 306, 158 Ky. 
47), (2) particularly where it was 
the custom of persons alighting at 
Such point so to cross the tracks 
(Walker v. Louisville Ry. Co., supra), 
(3) the duty of the company in such 
circumstances being the common duty 
to all pedestrians on its tracks at 
that point and no more (Walker v. 
Louisville Ry. Co., supra). 


4. Moore v. Metropolitan St. Ry. 
Co., (Mo.App.) 180 S.W. 408, 409. 


5. Coel v. Green Bay Traction Co., 
133 N.W. 23, 147 Wis. 229. 


6. -Foster v. Kansas City Rys. Co., 
(Mo.) 235 S.W. 1070. 


[a] As distinguished from viola- 
tion of valid police regulation ee 
os- 
ter v. Kansas City Rys. Co., (Mo.) 


235 S.W. 1070. 


7, Ciacinnati Traction Co, v. John- 
son, 32 OhioCir.Ct. 594. 


8. Coel v. Green Bay Traction Co., 
133 N.W. 23, 147 Wis. 229. 


9. Coel v. Green Bay Traction Co., 
supra. i 
10. Hafner v. St. Louis Transit Co., 


94 S.W. 291, 197 Mo. 196. 


11. ‘Duty to: 


Give warning to prevent injuries to 
persons on or near track generally 
see supra § 334. 


Keep lookout for persons on or near 
track generally see supra § 333. 


12. Widmer v. West End St. R. Co., 
32 N.E. 899, 158 Mass. 49. 


13. See infra § 366. 


14. Miller v. Public Service Corp., 
92° A. 343, 86 N.J.Law 631, L.R.A. 
1915C 604. 


[a] To hold otherwise would be 
to imply that the motorman must de- 
termine the question whether a_ pe- 
destrian who is near the track will be 
struck by the rear part of the car 
while it is passing around the curve, 
although he is far enough away to al- 
low the front of the car to swing 
without injury. Miller v. Public 
Service Corp., 92 A. 843, 86 N.J.Law 
631, L.R.A.1915C 604. 


15. Kelly v. Chicago City Ry. Co., 
119 N.E. 622, 283 Ill. 640; Weir v. 
Kansas City Rys. Co., 196 P. 442, 108 
Kan. 610; Matulewicz v. Metropolitan 
St. Ry: Co. 95 N.Y.S.7; 107 App.Div. 
230; El Paso Hlectric-Co. v. Ludlow, 
(Tex.Civ.App.) 291 S.W. 619. 


16. Ky.—Gribbins v. Kentucky 
Terminal & Traction Co., 150 S.W. 338, 
150 Ky. 276. 


Mass.—Widmer v. West End St. R. 
Co;, 32. N.22=899, 158 Mass., 49. 

Mich.—Hering v. City of Detroit, 
221 N.W. 278, 244 Mich. 293. 

N.J.—Miller v. Public Service 


Corp., 92 A. 348, 86 N.J.Law 631, L. 
R.A.1915C 604; Jelly v. North Jersey 


St. R. Co., 68 A. 1091, 76 N.J.Law 191. 


N.Y.—Matulewiez v. Metropolitan 
on Re Co, 49g NYS. . 7,040 ic ADDED EVs 


R.I.—Garvey v. Rhode Island ‘Co., 
58 A. 456, 26 R.L. 80. 


Wash.—Gannaway v. Puget Sound 
aes L. & P. Co:, 188 P. 267, 77 Wash. 
Gad 


W.Va.—French vy. Princeton Power 
Co., 122° S.Bi 271, 95 W..Va.* 707: 


17. Gribbins v. Kentucky Termi- 
nal & Traction Co., 150 S.W. 338, 159 
Ky. 276. 


18. White v. Seattle, 240 P. 903, 
136 Wash. 544 [dist Leftridge v. Se- 
attle, 228 P. 302, 130 Wash. 541; Gan- 
naway v. Puget Sound T., lL. & P. Co., 
138 P.-267, 77 Wash. 655]. 


19. Hering v. City of Detroit, 221 
N.W. 278, 244 Mich. 293. And see in- 
fra §§ 346-348. 


20. State ex rel. Siegel v. Daues, 
300 S.W. 272, 318 Mo. 256 [quashing 
287 S.W. 775]; Laurent v. United Rys. 
Co. <CMos) 29D SSW 992. 


21. State ex rel. Siegel v. Daues, 
300 S.W. 272, 318 Mo. 256 [quashing 
(App.) 287 S.W. 775]; Laurent v. 
United Rys. Co., (Mo.) 191 S.W. 992. 


[a] Overhang of more than five 
feet.—State ex rel. Siegel v. Daues, 
300 S.W. 272, 318 Mo. 256 [quashing 
(App.) 287 S.W.. 775]; Laurent v. 
United Rys. Co., (Mo.) 191 S.W. 992. 


22. State ex rel. Siegel v. Daues, 
300 S.W. 272, 318 Mo. 256 [quashing 
(App.) 287 S.W. 775]. 
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ear company only owes a duty of reasonable care 
to avoid injury to a pedestrian on a sidewalk where 
the overhang of a street car overlaps the sidewalk,** 
it has also been held that a railway eompany 1s 
required to use proportionate care where the over- 
hang sweeps a special loading place provided by the 
railway company and impliedly held out for use 
by the public as a safe place.?+ 


[§ 346] (b) Lookout.2® While under particular 
circumstances the motorman of a street car going 
around a corner may be required to keep a sharp 
lookout,?® as pedestrians are presumed to know that 
there is an overhang to street cars rounding a 
curve,?? street railroads are under no duty of keep- 
ing a lookout for persons who may be injured by 
such overhang as a car rounds a curve,”* and it has 
been held that the motorman is not under a duty to 
keep watch of the overhang zone until the rear of 
the car has cleared it.2® On the other hand it has 
been held that just as a street railway company 
must not run down persons who are in a dangerous 
position in front of a car,*® the company owes a 
similar obligation toward persons who are in dan- 


see that all is safe 


23. Hayden v. Fair Haven & W. 
the motorman to 


R. Co., 56 A. 618, 76 Conn. 355. 


[a] Circumstances as affecting de- 539. 934 
gree of care—(1) “Reasonable care ’ Rife 
may mean great care depending up- 32. See infra § 366. 


on the circumstances, and the greater 
the overlapping, the greater degree 
of care must be exercised.” Hayden 
v. Fair Haven & W. R. Co., 56 A. 613, 
616, 76 Conn. 355.. (2) Where the 


33. 
34. 


See supra § 
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Barr v. Toronto R. W. Co., 44 Ont.L. 


Tll.—Kelly v. 
Co., 119 N.B. 622, 283 Ill. 640. 


Ky.—Gribbins v. Kentucky Termi- 


* Mim Acts i ne ae oor 


¥ aa a 


ger from the lateral motion of the car.** 


[§ 347] (c) Warning. Since persons on or near 
street car tracks must take notice of the overhang 
of street cars,?2 and since it has been held that the 
operator of the car is not charged with knowledge 
that pedestrians who are near the track at a curve 
are within the swing of the overhang,** it has been 
held that he is under no duty to warn them of such 
overhang as the car rounds a curve,** particularly 
where such pedestrians have freely and voluntarily 
placed themselves in a position of peril.*® But it 
has also been held that the motorman should sound 
a warning so as to avoid injury to a person who is 
in danger from the overhang of a car while mak- 
ing a turn,?* and the warning is required particu- 
larly where the injured pedestrian has not freely 
and voluntarily placed himself in the perilous po- 
sition.** 


[§ 348] (d) Rate of Speed; Starting and Stop- 
ping Car.** While under particular circumstances 
the motorman of a street car may be required to 
proceed around a curve cautiously,*® the mere fact 


‘ 


tracks, the company may not be lia- 
ble for injuries sustained by reason 
of the swing of the overhang of the 
car in rounding the curve. French v. 
Princeton Power Co., 122 S.E. 171, 95 
W.Va. 707. 


35. White v. City of Seattle, 240 P. 
903, 136 Wash. 544. 


36. Rothkugel v. Philadelphia Rap- 
id Transit Co., 92 Pa.Super. 105. See 


before he signals 
round a curve.” 


345. 
Chicago City Ry. 


[§§ 345-348 » 


overhang of the car was great and 
was close to a pole on the sidewalk, 
the situation was one requiring great 
care on the part of the railway com- 
pany. Theisen v. Pittsburgh R. Co., 
100 A. 994, 256 Pa. 475. (3) A high 
degree of care was required of the 
railway company where the overhang 
of a car extended two or three inches 
over the street curb. Fritch v. Pitts- 
burgh Ry. Co., 86 A. 526, 239 Pa.-6. 


24. Mangan v. Des Moines City 
Ry. Co., 203 N.W. 705, 200 Iowa 597, 
41 A.L.R. 368; Laurent v. United Rys. 
Co., (Mo.) 191 S.W. 992. 


25. Lookout as to persons 
near track generally see supra 


26. See case infra this note. 


[a] In going around busy junc- 
tion corner the motorman of a street 
car must keep a sharp lookout. Ross 
v. Metropolitan St. Ry. Co., 88 S.W. 
144, 113 Mo.App. 600. 


27. See infra § 366. 


28. Gribbins v. Kentucky Terminal 
& Traction Co., 150 S.W. 338, 150 Ky. 
276. 


on or 
§ 333. 


29. Hering v. City of Detroit, 221 
N.W. 278, 244 Mich. 293. : 


30. Barr v. Toronto R. W. Co., 44 
Ont.L. 232. See Brentlinger v. Louis- 
ville R.. Co., 161 S.W. 1107, 156 Ky. 
685 (pedestrian struck by overhang 
of car on contractor’s temporary side- 
walk). 


[a] Duty of motorman.—‘The mo- 
torman . takes care that he 
does not run any one down by the 
foreward motion of the car.” Barr 
v. Toronto R. W. Co., 44 Ont.L. 232, 
234. 


31. Barr vy. Toronto R. W. Co., su- 
pra. 
[a] Duty of conductor.—‘‘The con- 


ductor might well be called upon to 


nal & Traction Co., 150 S.W. 338, 159 
oy are. 


Mich.—Hering v. City of Detroit, 
221 N.W. 278, 244 Mich. 293. 


N.J.—Miller v. Public Service 
Corp., 92 A. 343, 86 N.J.Law 631, L. 
R.A.1915C 604. 


Okl.—Trail v. Tulsa St. Ry. Co., 222 
Pr 950,:9% Ok 19. 


Pa.—Duffy v. Philadelphia Rapid 
Transit Co., 140 A. 496, 291 Pa. 564. 


R.I.—Garvey v. Rhode Island Co., 
58 A. 456, 26 RI. 80. 


Tex.—Hl Paso Electric Co. v. Lud- 
low, (Civ.App.) 291 S.W. 619. 


" Wash.—Gannaway v. Puget Sound 
Traction, Light & Power Co., 138’ P. 
267, 77 Wash. 655. 


W.Va.—French vy. Princeton Power 
Co., 122 S.E. 171, 95 W.Va. 707. 


_ Duty to avoid, and liability for, in- 
juries to persons on or near tracks, 
caused by cars rounding curves gen- 
erally see supra § 345. 


[a] “In view of the well-known 
fact that the rear of a street car in 
rounding a curve necessarily swings 
out some little distance from the 
track on the outer edge, it is extend- 
ing the obligation of street railroad 
companies too far to impose upon the 
conductors of their cars the duty of 
warning persons upon the. street 
against the danger of collision with 
the rear end after the body of a car 
has passed in safety.” Matulewicz 
v. Metropolitan St. Ry. Co., 95 N.Y.S. 
7, 8, 107 App.Div. 230 [quot Weir v. 
Kansas City Rys. Co., 196 P. 442, 443, 
108 Kan. 610]. 


[b] Despite motorman’s failure to 
sound gong at) a crossing if an in- 
jured pedestrian had notice of the ap- 
proach of the street car and of the 
existence of a near-by curve in the 


Penrod v. East St. Louis Ry. Co., 197 
Ill.App. 117. 


[a] Thus (1) a motorman’s neg- 
ligence in failing to sound warning 
sustained recovery by pedestrian, 
struck by rear platform of trolley car 
when turning corner (Rothkugel v. 
Philadelphia Rapid Transit Co., 92 
Pa.Super., OS), (2) particularly 
where the area in which the accident 
occurred was one which ordinarily 
was not entered by street cars (Roth- 


‘Kugel v. Philadelphia Rapid Transit 


Co., supra), (3) where the person in- 
jured was clearly visible to the mo- 
torman (Rothkugel v. Philadelphia 
Rapid Transit Co., supra), (4) and 
where the motorman in making the 
turn knew or should have known that 
in turning the corner the rear end 
of the car would pass over the curb 
line (Rothkugel v. Philadelphia Rapid 
Transit Co., supra). 


37. White v. City of Seattle, 240 
P. 903, 1836 Wash. 544. 


_[a]. For example, where traffic 
signals changed against a pedestrian 
after she had entered a street inter- 
section and she was struck by the 
overhang of the rear end of a street 
car which had started before the in- 
tersection was clear of pedestrians 
and was rounding a curve directly 
across the path of the injured pedes- 
trian, the street railway company 
may not be liable. White v. City of 
Seattle, 240 P. 908, 136 Wash. 544. 


38. Rate of speed and control of 
car as to persons on or near track: 
Generally see supra § 335. 


Where person is or should be seen see 

Supra §§ 340-342. 

39. See case infra this note. 

{a] In going around busy junction 
corner, the motorman must proceed 
cautiously. Ross v. Metropolitan 


For later cases, developments and changes in the law see Annotations, same title and section number. 


"ee 


§§ 348-349] 


that a street car rounds a curve at high speed does 
not constitute negligence toward a person near the 
track who is struck by the overhang of the car.*° 
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stances.** 


There arises a duty to stop the car if the operator 


sees a pedestrian in a place of danger near a curve 
and apparently unaware of his peril,*1 and, where 
the car has come to a stop before reaching the curve, 
the motorman has a duty of not starting around the 
‘curve at a time when to do so would cause pedes- 
trians to be struck by the overhang of the car.t2 The 
motorman has been held negligent if he approaches 
the curve in such a manner as to indicate an inten- 
tion to stop, and there increases his speed without 
_warning so that persons near the track cannot ex- 
tricate themselves from the danger in time to avoid 
injury from the overhang of the car,*® but it has 


Tracks.*° 


also been held that the motorman is not negligent 


Street Ry. Co., 88 S.W. 144, 113 Mo. 
‘600. 


40. Gribbins v. Kentucky Termi- 
nal & Traction Co., 150 S.W. 338, 150 
Ky. 276. 


[Ta] Reason for rule.—‘For the 
rear end of the car in rounding the 
curve was not thereby caused to ex- 
tend any further beyond the track 
than it would have if it had been go- 
ing at a much lower rate.” Gribbins 
v. Kentucky Terminal & Traction Co., 
150 S.W. 338, 340, 150 Ky. 276. 


41. Mittleman v. N. Y.. City Ry. 
Co., 107 N-Y.S. 108, 56 Misc— 599; 
Wechsler v. Pittsburgh Rys. Co., 93 
A. 19, 247 Pa. 96; Texas Electric Ry. 
v. Couts, (Tex.Civ.App.) 250 S.W. 
266. 


42. Mittleman v. New York City 
Ry. Co., 107 N.Y.S. 108, 56 Misc. 599; 
Wechsler v. Pittsburgh Rys. Co., 93 
A. 19, 247 Pa. 96; Texas Electric Ry. 
ae Couts, (Tex.Civ.App.) 250 S.W. 


[a] hus (1) where the motorman 
saw 2 pedestrian jammed close to 
the street car by an automobile which 
had suddenly entered the street, it 
was negligent of the motorman to con- 
tinue around a curve where it was 
clear that to do so would injure the 
pedestrian by the overhang of the 
«car. Texas Electric Ry. v. Couts, 
(Tex.Civ.App.) 250 S.W. 266. (2) 
Where, in crossing a street, a pedes- 
trian is compelled to walk in a nar- 
row space between the street car 
tracks at a curve and an excavated 
trench, the motorman who sees such 
a pedestrian in such a place is neg- 
ligent in proceeding around the curve 
sso that the overhang of the car strikes 
the pedestrian. Mittleman v. N. Y. 
City Ry. Co., 107 N.Y.S. 108, 56 Misc. 
599. (3) Where the motorman of 
a car standing at a curve sees a pe- 
destrian handing change to a person 
on the front platform, the motorman 
is negligent in starting the car around 
the curve while the pedestrian was in 
such dangerous position. Wechsler 
% Pittsburgh Rys. Co., 93 A. 919, 247 

a. 96. 


43. Kelly v. Chicago City Ry. Co., 
119 N.E. 622, 283 fll. 640. 


44. Miller v. Public Service Corp., 
92 A. 343, 86 N.J.Law 631, L.R.A. 
1915C 604; Garvey v. Rhode Island 
Co., 58 A. 456, 26 R.I. 80. 


45. Injury to street railroad com- 
pany’s own workmen on or near track 
see Master and Servant § 381 et seq. 


46. McDade v. International Ry. 
Conules) N.Wn488. 235 N.Y. 14. See 
Mobile Light & R. Co. v. Burch, 68 
So, 509, 12 Ala.App. 421 (company 
Held negligent where street car struck 


policeman directing traffic). 


[a] Thus, where a police patrol- 
man stepped into the street to stop 
an automobile which was being driven 
at night without lights, a street car 
company may be liable when one of 
its cars struck the policeman while 
he was examining the automobile. 
McDade y. International R. Co., 138 
N.E. 488, 235 N.Y. 11. 3 


47. N.Y.—Lahey v. Central Park, 
etc., R. Co., 22 N.Y.S. 380, 2 Misc. 587; 
Hennessey v Forty-Second St., etc., 
RMCo37 84 NUYS 158: 


Pa.—O’Malley v. Scranton Traction 
Co., 48 A. 313, 191 Pa. 410; Owens v. 
Peoples Passenger Ry. Co., 26 A. 748, 
155 Pa. 334; Chew v. Philadelphia 
Rapid Transit Co., 90 Pa.Super. 155. 


R.I.—Menna v. Rhode Island Co., 95 


TA. 846. 


Tex.—Houston City St: R.:Co. v. 
Woodlock, (Civ.App.) 29 S.W. 817. 


Wis,—Bubb v. Milwaukee Electric 
Ry. & Light Co., 162 N.W. 180, 165 
Wis. 338. 


[a] Street sweeper.—A motorman 
must use reasonable care to avoid in- 
juring a street Sweeper, since the lat- 
ter has not only the right, but is re- 
quired to be in the street. O’Connor 
v. Union R. Co., 73 N.Y.S. 606, 67 App. 
Div. 99. 


[b] Nature of work requiring high- 
er degree of care by street railroad.— 
(1) A street railway company knows 
that the faithful performance of his 
duties prevents an employee engaged 
in work on streets where street car 
tracks are located from keeping a 
constant watchfulness for approach- 
ing street cars (Chew v. Philadelphia 
Rapid Transit Co., 90 Pa.Super. 155), 
(2) hence requiring as an imperative 
necessity some signal or notice suffi- 
ciently adequate and timely so that 
by the exercise of due care on his part 
such employee may escape injury 
(Chew v. Philadelphia Rapid Transit 
Co., supra). 


[ec] Rules as to persons in street 
generally or crossing tracks inappli- 
cable.—(1) ‘‘In determining the ques- 
tion of care it is to be remem- 
bered that the situation of the man 
engaged in labor upon the public 
street is quite different from that of 
the traveler upon the street.’ Bubb 
v. Milwaukee Electric Ry. & Light 
Co., 162 N.W. 180, 181, 165 Wis. 338. 
(2) “The cases which are descriptive 
of the rights and duties of persons in 
crossing steam or street railways are 
not applicable to the _ situation.” 
Owens v. Peoples Passenger Ry. Co., 
26 A. 748, 155 Pa. 334, 341. 


[ad] One engaged in work on ele- 
vated track or structure.—(1) While 
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toward pedestrians who are struck by the overhang 
of the car in rounding a curve under such circum- 


[§ 349] (11) As to Persons Working on or near 
A street car motorman has the duty of 
exercising due care to avoid injury to persons whose 
employment or duty takes them into the street.*& 
Where workmen are engaged in operations on or 
close to street railroad tracks, the operator of a 
street car with knowledge of their presence must 
be watchful to avoid injuring them,‘ and if such 
workmen are injured as a result of the operator’s 
failure to be so watchful the railroad company is 
lable,#®8 but the street car operator is not required 
to keep the same lookout at times when the work- 


it has been held that an elevated 
railrodd company owes to the em- 
ployee of a switch company, which 
is putting in a switch system on its 
tracks, the exercise of such care to 
avoid injuring him as a man of ordi- 
nary experience and prudence would 
exercise under like circumstances 
(Wells v. Brooklyn Heights R. Co., 74 
N.Y.S. 196, 57 App.Div. 212 [aff 68 
N.Y.S. 305, 34 Misc. 44]), (2) it has 
also been held that an elevated rail- 
way company owes the servant of a 
company engaged in painting the ele- 
vated structure no duty, and is under 
no obligation to regulate the opera- 
tion of cars with reference to his 
presence (Pallett v. Kings County El. 
Re Co., 10° NYeS69 157" Bun-59L fate 
27 N.E. 410, 126 N.Y. 630]). 


[e] Workman unloading lumber 
from wagon.—(1) Street railway owed 
only duty of observing ordinary care 
in moving cars past a workman re- 
moving planks from wagon at curb 
(Haskin v. Philadelphia Rapid Transit 
Co., 140 A. 547, 291 Pa. 492), (2) since 
such a workman is not engaged in 
labor upon the street used by defend- 
ant’s cars (Haskin v. Philadelphia 
Rapid Transit Co., supra), (3) nor in > 
labor upon the company’s right of 
way (Haskin vy. Philadelphia Rapid 
Transit Co., supra). 


48. U.S—Puget Sound Traction, 
Light & Power Co. v. Schleif, 220 F. 
48, 1385 C.C.A. 616. 


N.Y.—Lahey v. Central Park, etc., 
R. Co., 22 N-:Y.S. 380, 2° Mise. 5377's 
Hennessey v. Forty-Second St., ete., 
Re Coss S4UNneves. 1583 


Pa.—O’Malley v. Scranton Traction 
Co., 43 A. 313, 191 Pa. 410; Owens v. 
Peoples Passenger Ry. Co., 26 A. 748, 
155 Pa. 334; Chew v. Philadelphia 
Rapid Transit Co., 90 Pa.Super. 155. 


R.I.—Menna v. Rhode Island Co., 
95 A. 846. 


Tex.—Houston City St. R. Co. v. 
Woodlock, (Civ.App.) 29 S.W. 817. 


[a] Thus (1) where due to de- 
fendant’s negligence its street car ran 
into workmen engaged in paving a 
street (O’Malley v. Scranton Traction 
Con 4s A. ig13y LOL “Pan 410 Chew uve 
Philadelphia Rapid Transit Co., 90 
Pa.Super. 155; Menna vy. Rhode Is- 
land-Co., (R.1.) 95 A. 846), (2) or con-= 
structing a manhole .(Puget Sound 
Traction, Light & Power Co. v. 
Schleif, 220 F. 48, 185 C.C.A. 616), (3) 
or building a culvert, in connection 
with such paving, the company has 
been held liable (Houston City St. R. 
Co. v. Woodlock, (Tex.Civ.App.) 29 
S.W. 817). (4) The company was 
held liable for injury to a man who 
was struck by a street car while 
working in a ditch at a point where 
it was crossed by the car tracks. 
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men are not actively engaged in such operations,*® 
and is not liable for injury to a workman who is 
struck while standing near the track and whom 
the motorman had no reason to suppose would be 
_standing where he was,°° as where his duties did 
not necessarily require him to be there.°! Of course 
the street company is not liable for personal in- 
juries inflicted upon men working near its tracks 
where the company is not guilty of negligence to- 
ward such workmen.*? 


Duty to sound warning. A street railway com- 
pany cannot recklessly run its cars at a speed to 
exceed the limits of the law, and without ringing a 
bell, or sounding a gong, irrespective of the em- 
ployment of a person on or near the track,** and it 
has been held that the company must give adequate 
and timely warning to persons working on or near 
the track,®4 and a failure to give such persons a 
proper warning constitutes negligence for which the 
company is liable.®> On the other hand it has been 
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held that there is no duty to warn the employee of 
a contractor doing work alongside the track and 
between intersecting streets.°® 


Reliance cn precautions or care of workmen. The 
motorman of a street car is not required to antici- 
pate unexpected acts endangering workmen on or 
near the track.®* 


Duty to slow up or stop. While the motorman of 
a street car is not required to stop his ear merely 
because he sees men at work on or near the, track 
ahead,®® such motorman may be required to slow 
up or to stop if necessary when danger to such 
persons becomes apparent.°® 


[§ 350] (12) Injuries to Persons on Private 
Premises near Tracks.°° Although it has been held 
that, where a street car leaves its track and infliets 
personal injuries on persons who are on private 
premises adjacent to the track, the company is lia- 
ble irrespective of negligence,®! recovery for such 


Owens v. Peoples Passenger Ry. Co., 
26 A. 748, 155 Pa, 334. (5) Where a 
workman engaged in underground 
blasting operations was to defend- 
ant’s knowledge required to bend over 
the street car tracks, the company is 
liable for injuries received by his be- 
ing struck with a rapidly approaching 
ear which gave no signal or warning. 
Hennessey v. Forty-Second, etec., R. 
Co., 84 N.Y.S. 158. (6) Workmen, in 
laying pipes in a street, may tem- 
orarily obstruct a street railroad 
rack by laying a pipe thereon, and 
can recover, if injured by the com- 
pany’s negligently driving a_ car 
against it. Lahey v. Central Park, 
etc., R. Co., 22 N.Y.S. 380, 2 Misc. 537 
[dist Schmidt v. Steinway, etc., R. 
Co., 30 N.E. 389, 132 N.Y. 566, 4 Silv. 
VANS ales 


49. Kilgallen v. Philadelphia Rapid 
‘Transit Co., 150 A. 746, 300 Pa. 451. 


50. Kilgallen ive Philadelphia 
Rapid Transit Co., supra. 


51. Kilgallen v. Philadelphia Rapid 
Transit Co., supra. 


[a] For example, a street railroad 
company is not liable for injuries 
sustained by a night watchman of a 
sewer contractor while replacing an 
extinguished lantern at night on a 
sewer trench which ran along the 
street railread tracks. Kilgallen v. 
Philadelphia Rapid Transit Co., 150 
A. 746, 300 Pa. 451. 


52. United Railway, etc., Co. v. 
Fletcher, 52 A. 608, 95 Md. 533; 
Schmidt v. Steinway, etc., R. Co., 30 
N.E. 389, 132 N.Y. 566; Fay v. Brook- 
lyn Heights R. Co., 113 N.Y.S. 689, 
129 App.Div. 375; Floettl v. Third Ave. 
Co., 41 N.Y.S. 792, 10 App.Div. 308. 


[a] For exampie (1) where the 
street car was stopped before reach- 
ing an excavatien at which workmen 
were engaged and the car did not pro- 
ceed until signaled to do so by the 
foreman in charge of the workmen, 
the company is not liable for injuries 
sustained by one of them. Schmidt 
v. Steinway, etc., R. Co., 30 N.E. 389, 
132 N.Y. 566. (2) Injury to a work- 
man at a trench by being struck by 
body of conductor on side footboard. 
United Railway, etc., Co. v. Fletcher, 
52 A. 608, 95 Md. 5388. (3) Where 
foreman of workmen near track was 
injured. Fay v. Brooklyn Heights, 
113 N.Y.S. 689, 129 App.Div. 375. (4) 
Injury to workman in trench under 


ence by persons in charge of street 
ear. Floettl v. Third Ave. Co., 
N.Y.S. 792,10 App.Div. 308." 


53. Puget Sound Traction, Light & 
Power Co. vy. Schleif, 220 F. 48, 135 
C.CrALMOnG. : 


54 See cases infra this note. 
fa]. City street laborer.—Street 


railway must give adequate and time-. 


ly signal of approach to city laborer 
working near tracks. Chew v. Phila- 
delphia Rapid Transit Co., 90 Pa.Su- 
per. 155. 


[b] Street sweeper.—Green v. To- 
ronto R. Co., 26 Ont. 319. 


[ce] Workmen repairing street.— 
Lewis v. Binghamton R. Co., 54 N.Y.S. 
452, 35 App.Div. 12. 


[d] “Whether it was a statutory 
duty or not [to warn a workman] is 
not the question; it was clearly his 
[the motorman’s] duty to do some- 
thing to arouse the ‘man instead of 
running him down.”’ Green v. Toron- 
to. R::Co:, 26 Ont, 319; 322: 


Care and liability generally toward 
persons whose work requires that 
they be on or near track see supra 
text and notes 46-52. 


55. Puget Sound Traction, Light & 
Power Co. v. Schleif, 220 F. 48, 1385 
C.C.A. 616; Hanley vy. Boston Elevat- 
ed Ry. Co., 87 N.H..197, 201 Mass. 55; 
Green v. Toronto R. Co., 26 Ont. 319; 


[a] Where street railway, by sta- 
tioning flagman at a trench being dug 
to repair a gas main, gave the work- 
men to understand that they were to 
be warned when cars were approach- 
ing, it will not be permitted to say 
that, notwithstanding its conduct, a 
workman whose hand was injured by 
being run over while he grasped the 
rail took his chances and should have 
depended entirely on himself. Hanley 
v. Boston Hlevated Ry. Co., 87 N.E. 
197, 201 Mass. 55. 


56. Kilgallen y. Philadelphia Rapid 
Transit Co., 150 A. 746, 300 Pa. 451. 


[a] Thus a street car company is 
not required to give warning of ap- 
proach to an employee of a sewer con- 
tractor, placing a lantern between 
intersecting streets. Kilgallen vy. 
Philadelphia Rapid Transit Co., 150 
A. 746, 300 Pa. 451. 


57. See case infra this note. 
[a] Motorman was not bound to 


track without knowledge of his pres-| anticipate that workman unloading 


planks would swing piank across 
tracks at instant car passed. Haskin 
v. Philadelphia Rapid Transit Co., 140 
A. 547, 291 Pa. 492. 


Whether motorman required to 
anticipate unexpected acts of persons 
er oF near track generally see supra 


58. See cases infra this note. 


[a] Deaf workmen.—Lyons v. Bay 
Cities Consol. R. Co., 73 N.W. 1389, 115 
Mich, 114. 


[b] Policeman directing traffic 
with back to car.—Mobile Light, ete., 
va v. Burch, 68 So. 509, 12 Ala.App. 


59. See cases supra note 58. 


60. Injuries to persons on private 
premises adjacent to railroad tracks 
see Railroads § 295 et seq. 


61. Kentucky Traction & Terminal 
Co. v. Grimes, 194 S.W. 1048, 175 Ky. 
694; Kentucky Traction & Terminal 
Co. v. Bain, 192 S.W. 656, 174 Ky. 679, 
L.R.A.1917D 813; Louisville Railway 
<s v. Sweeney, 163 S.W. 739, 157 Ky. 


[a] Reason for rule.—‘‘The de- 
fendant has a right to run its cars 
in the street, but it has no right to 
run them upon plaintiff's property.” 
Louisville Railway Co. v. Sweeney, 
163 S.W. 739, 157 Ky. 620, 622 [quot 
Kentucky Traction & Terminal Co. v. 
Bain, 192 S.W. 656, 174 Ky. 679, 682, 
L.R.A.1917D 8138]. 


[b] For example (1) a street rail- 
road company is liable irrespective of 
negligence for personal injuries 
caused by a car leaving its tracks and 
running into plaintiff's house and 
there injuring her. Kentucky Trac- 
tion & Terminal Co. v. Bain, 192 S.Ww. 
656, 174 Ky. 679, L.R.A.1917D 813. 
(2) Where a street car left its track 
and ran into a house in which plain- 
tiff was working, thereby injuring 
her, a trespass was committed, and 
she may recover without showing 
negligence on the part of motorman. 
Kentucky Traction & Terminal Co. v. 
Grimes, 194 S.W. 1048, 175 Ky. 694. 
(3) Where a street car left its track 
and ran against a pole which was 
thrown against plaintiff’s gate injur- 
ing her as she stood upon her own 
premises, the railroad company was 
held liable. . Louisville Railway Co. 
NE Gane 163 SSOWe 7995" 157 ky 


For later cases, developments and changes in the law see Annotations, same title and section number, 


oe 


oe ae 


te lay an gL fi Le ee a SNe, 


PO ay ete 


§§ 350-351] 


injuries has been denied where no negligence on the 
Where, as a re- 
sult of the operation of a street railroad, a person 
on private premises suffers merely fright, the com- 


part of the company appeared.°? 


pany has been held not liable.*? 


[§ 351] b. Injuries to Children and Persons un- 
der Disability—(1) Children*¢—(a) In General. 
As to a child, who may be on or near the track, a 
street railroad company in operating its cars is 
bound to use ordinary care,*® and only ordinary 
care,°° to avoid injuring him. However, since or- 
dinary eare to persons on or near the track depends, 
among other things, on the age of such persons,®7 


62. See case infra this note. 


[a] Negligence not shown.—In an 
action for eS to plaintiff by the 
derailment of a street car, which ran 
intto a shed and injured plaintiff there- 
in, actionable negligence is not shown 
by the fact that there was a rock on 
the track, which the motorman did 
not see by reason of the shadow of 
an electric light. Fitzgerald v. New 
Orleans Ry. & Light Co., 59 So. 26, 
131 La. 92. 


,63. See case infra this note. 


[a] Where horse of street car 
company ran away, and, striking a 
post on the sidewalk, was knocked 
down, frightening a woman standing 
in a doorway to such an extent as to 
bring on a serious nervous disease, 
the company was not liable for such 
sickness. Lehman v. Brooklyn City 
meCo:, 4G AunstNney. 355. 


64. Children as trespassers on cars 
See supra §§ 277, 278. 


Proximate cause of injury see in- 
fra § 358. 

65. Ill—cChicago City 
O’Donnell, 114 Hil.App. 359. 


Ind.—Indianapolis St. R. Co. v. 
Schomberg, (App.) 71 N.E. 237 [aff 72 
N.E. 1041, 164 Ind. 111]. 


Iowa.—Hanley v. Ft. Dodge Light, 
etc., Co., 107 N.W. 5938, 110 N.W. 579, 
133 Iowa 579. 


Ky.—Gorman v. Louisville R. Co., 
72 S.W. 760, 24 Ky.L. 1938. 


Mo.—Turnbow v. Dunham, 197 S.W. 
103, 272 Mo. 53; Childress v. South- 
west Missouri R. Co., 126 S.W. 169, 
141 Mo.App. 667; Kube v. St. Louis 
Transit Co., 78 S.W. 582,.103 Mo.App. 
582. 


Ohio.—Cohn v. Cincinnati Tract. 
Co., 26 OhioCir.Ct.N.S. 267. 


Or.—Cerrano v. Portland Ry., Light 
& Power Co., 126 P. 37, 62 Or. 421. 


[a] Ordinance prohibiting playing 
of any game in street which shall in- 
terfere with its convenient use is not 
applicable to a child of twenty-one 
months straying on a public highway, 
and does not lessen or modify the 
duty of a motorman of an electric car 
to exercise due care toward such child 
alone in the street. Budd v. Meriden 
Electric R. Co., 37 A. 683, 69 Conn. 
272. 


[b] Whether at intersection or 
not.—One operating a street car ona 
narrow paved street, in a populous 
part of a city, was bound, whether at 
an intersection or not, to exercise 
such care toward a six year old child, 
erossing the street, as a reasonably 
prudent person would exercise under 
like circumstances. Terre Haute, 
Indianapolis & Eastern Traction Co. 
v. McDermott, 144_N.E. 620, 82 Ind. 
App. 134 [mod 141 N.E. 362]. 


66. Chicago City R. Co. v. O’Don- 
nell, 114 Dll.App. 859; Kube v. St. 


Re Cort wv: 


178 S.W. 55, 103 Mo.App. 582) ; 
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acts and conduct on the part of those in charge of 
a street car, consistent with ordinary care toward 
a man of full age, may amount to, and be, negligence 
toward a child.** 


Therefore as an abstract propo- 


- sition,®® and as a general rule, a higher degree of 


Louis Transit Co., 78 S.W. 55, 103 Mo. 
App. 582; Cohn v. Cincinnati Tract. 
Co., 26 OhioCir.Ct.N.S. 267. 


[a] “Although less care for their 
own safety is exacted of young chil- 
dren than of individuals of full ca- 
pacity, the general rule for measur- 
ing the care to be observed by others 
in such instances is not raised in 
favor of children.” Kube v. St. Louis 
ear ea: Co., 78 S.W. 55, 103 Mo.App. 

82, 593. 


[b] “It owed him though an in- 
fant and upon a street crossing, no 
greater degree of care than it owed 
to a man of full age upon an unfre- 
quented street.” Chicago City R. Co. 
v. O’Donnell, 114. Ill.App. 359, 365. 


[ec] Ordinary vigilance and activ- 
ity.—(1) The vigilance and activity 
obligatory on defendant’s servants to 
avoid hurting a child were the same 
in degree as rest on it generally to 
avoid harm to persons in city streets, 
that is, ordinary vigilance and activ- 
ity (Kube v. St. Louis Transit Co., 
(2) not 
extraordinary (Kube vy. St. Louis 
Transit Co., supra). 


67. See supra § 331. 


68. Schierhold v. North Beach, 
ete., R. Co., 40 Cal. 447; Chicago City 
R. Co. v. O’Donnell, 114 Ill.App. 359; 
Hanley v. Ft. Dodge Light, etc., Co., 
107 N.W. 593, 133 Iowa 326 [aff 110 
N.W. 579]; Gorham v. Louisville R. 
Co., 72 S.W. 760, '24 Ky.L. 1938. 


More vigilance and caution re- 
quired toward children than toward 
adults generally see Negligence § 78. 


69. Mitchell v. Tacoma R., etce., 
Co., 37 P. 341, 9 Wash. 120. 


70. U.S.—Camden Interstate R. 
Co. v. Broom, 139 F. 595, 71.C.C,A. 641. 


Cal.—Schierhold v. North Beach, 
ete., R. Co., 40 Cal. 447. 


Conn.—Budd v. Meriden Electric R. 
Co., 37 A. 683, 69 Conn. 272. 


D.C.—Barstow v. Capital Traction 
Co., 29 App.D.C. 362. 


Ill.—Chicago City R. Co. v. Red- 
dick, 139 Ill.App. 160; Chicago City 
R. Co. v. O’Donnell, 114 Ill.App. 359; 
West Chicago St. R. Co. v. Schwartz, 
93 Lll.App. 387. 


Iowa.—Hanley v. Ft. Dodge Light, 
ete.,3Co., 107 AN. W../593;) 11 00N: W579; 
133 Iowa 579. 

Ky.—Gorham vy. Louisville R. Co., 
72 S.W. 760, 24 Ky.L. 1938. , 

Md.—United Rys. & HBlectrie Co. of 
Baltimore v. Carneal, 72 A. 771, 110 
Md. 211. 

Mo.—Childress v. Southwest Mis- 
souri R. Co., 126 S.W. 169, 141 Mo. 
App. 667. 

Ohio.—Maumee Valley Rys. & Light 
Co. v. Hanaway, 7 OhioApp. 99. 


Or.—Cerrano v. Portland Ry., Light 


care on the part of a street railroad company in the 
operation of its cars is required toward a child than 
is required toward an adult.7° 
car company has exercised proper care and caution 
toward a particular child, who is injured by the 
operation of street cars, while such child is on or 
near the tracks, depends on the circumstances of 
the particular case,’1 taking into consideration the 


Whether a street 


& Power Co., 126 P. 37, 62 Or. 421. 


Tex.—San Antonio St. R. Co. vy. 
Mechler, 30 S.W. 899, 87 Tex. 628 [aff 
(Civ.App.) 29 S.W. 202]; Galveston 
Cilyee Ry Coxava ELEWitts 3) woe Wie Glog 
67 Tex. 473, 60 Am.R. 32. 


Wash.—Mitchell v. Tacoma R. & 
Motor Co., 37 P. 341, 9 Wash. 120. 


W.Va.—Potts v. Union Traction Co., 
83 S.H. 918, 75 W.Va. 212. 


[a] Rule otherwise stated.—It is 
inaccurate to say that the railway 
company “is required to exercise a 
much higher degree of care toward 
a child” the company’s duty being in 
the exercise of ordinary care, under 
particular circumstances, to use more 
care with reference to a child than 
toward an adult (Maumee Valley 
Rys. & Light Co. v. Hanaway, 7 Ohio 
App. 99). 

[b] Degree of absolute care which 
a motorman owes to a child is far 
greater than that due to an adult. 
Cerrano v. Portland Ry., Light & 
Power Co., 126 P. 37, 62 Or. 421. 


[c] Reasons for rule.—(1) “Be- 
cause of their lack of experience, they 
must be dealt with as children, and 
not as adults.’”’ Potts v. Union Trac- 
tion. -Co., 83: 1S... 928," 919," 754 Waa 
212. (2) “Common humanity is alive 
to their protection, and the law, both 
in reason and justice, and out of com- 
passion to their weakness and inabil- 
ity to protect themselves, should 
throw a broader shield of protection 
around them against injuries from 
the careless conduct of the strong, 
than it affords to an adult, who is ca- 
pable of self-defense and protection.” 
Mangam wv. Brooklyn R. Co., 38 N.Y. 
455, 461, 98 Am.D. 66. (3) “Proxim- 
ity to a street car track is far more 
dangerous to a child of tender years 
than to an experienced adult.” Cer- 
rano v. Portland Ry., Light & Power 
Co., 126 P. 37, 40, 62 Or. 421. (4) 
“Children of immature age lack abil- 
ity to discern and appreciate danger 
and to exercise care to avoid injury.” 
Potts v. Union Traction Co., supra. 
(5) “A child owing to its im- 
mature years, is incapable of realiz- 
ing and appreciating the proximity 
of danger, and the necessity of [a | 
greater’ degree of] care and caution 
[is required] to avoid injury, than is 
required toward grown men and 
women who have knowledge, experi- 
ence, and. mature years to better en- 
able them to look out for themselves.” 
Childress v. Southwest Missouri R. 
Co., 126 S.W. 169, 174, 141 Mo.App. 
667. To same effect Maumee Valley 
Rys. & Light Co. v. Hanaway, 7 Ohio 
App. 99. 


Duty to exercise greater caution 
and vigilance to avoid injury to chil- 
dren generally see Negligence § 78. 


71. Rollo vy. City Electric Co., 115 
N.W. 727, 152 Mich. 77; Mitchell y. 
Tacoma Ry. & Motor Co., 37 P. 341, 
9 Wash, 120. 
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age,?2 apparent maturity,” and capacity’* of the 
If, in the absence of contributory negli- 
gence,’® by the exercise of proper care, injury to 
the child could have been avoided, 
But a street rail- 
road company is not required to guard against unex- 
pected or thoughtless acts of such a child, and if 
it exercises reasonable and ordinary care in the 


child. 


liable for the resulting injuries.*® 


operation of its cars to discover 


uses all reasonable means within its power to avoid 
injury after discovering his peril, 
for injuries which result from an unavoidable acci- 
dent,7*? as where the child suddenly runs in front 
of or against the car, and is injured before the car 
ean be slackened or stopped, although every rea- 
sonable effort to do so is exercised,?® or where he 
puts himself in such a position of danger that he 
cannot be discovered by reasonable care in time to 


prevent an accident.’® 


72. Mitchell v. Tacoma Ry. & Mo- 
tor Co., supra. 


[a] It is obvious that more care 
would be required from persons op- 
erating street cars toward a child of 
the age of two years who might be 
on or near the track than would be re- 
quired toward one of the age of eight 
or ten years. Mitchell v. Tacoma Ry. 
& Motor Co., 37 P. 341, 9 Wash. 120. 


73. Mitchell v. Tacoma Ry. & Mo- 
tor Co., supra. ; 


74, Mitchell v. Tacoma Ry. & Mo- 
tor Co., 37 P. 341, 9 Wash. 120. 


75. See infra § 405. £ 


76. United Rys. & Electric Co. of 
Baltimore v. Carneal, 72 A. 771, 110 
Md. 211. And see infra §§ 351-356. 


77. Cal.—George v. Los Angeles R. 
Co., 58 P: 819; 126° Cal. 357, 77 Am.S.R. 
184, 46 L.R.A. 829 (injury to child 
by car left standing at end of line, 
when the car was started by the play- 
ing of children); Roller v. Sutter St. 
R. Co., 5 P. 108, 66 Cal. 230; Keena. v. 
United Railroads of San Francisco, 
207 P. 35, 57 Cal.App. 124. 


Ill—West Chicago St. R. Co. v. 
Camp, 46 Iil.App. 503. 


Ind.—Bonham v. Citizens’ St. R. 
Co., 62 N.E. 996, 158 Ind. 106 (injury 
to deaf-mute thirteen years old); 
Citizens St. R. Co. v. Carey, 56 Ind. 
396. 


La.—Cannon y. City of Alexandria, 
80 So. 540, 144: La. 288;  Litolff v. 
New Orleans Ry. & Light Co., 50 So. 
105, 124 La. 278; Cloud v. Alexandria 
Electric Railways Co., 46 So. 1017, 121 
Law. 1061, 18: L.R.A.N.S. 371. 


Mad.—Siacik v. Northern Cent. R. 
Co., 48 A. 149, 92 Md. 213 (child play- 
ing under ear). 


N.J.—Graham Vv. Consolidated 
Traction Co., 44 A. 964, 64 N.J.Law 10. 


N.Y.—Bulger v. Albany R. Co., 42 
N.Y. 459 (injury to child getting un- 
der rear wheels); Frank v. Metro- 
politan St. R. Co., 60 N.Y.S. 616, 44 
App.Div. 243; De loia v. Metropolitan 
St. R. Co., 56 N.Y.S. 22, 37 App.Div. 
455 [aff 59 N.H. 1121, 165 N.Y. 664]; 
Stabenau y. Atlantic Ave. R. Co., 44 
N.Y.S. 36, 15 App.Div. 408; Lavin v. 
Second Ave. R. Co., 42 N.Y.S. 512, 12 
App.Div. 381; Flynn v. Metropolitan 
St, R. Co., 41 N.Y.S. 750, 10 App.Div. 
258; Baker v. Highth-Ave. R. Co., 16 
INGY-S. old, O28 Hun 393. \Griinth. ‘y; 
Metropolitan St. R. Co., 66 N.Y.S. 801, 
32 Misc. 289 [rev on other grounds 71 
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such child and 


it is not liable 
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Where presence of children may be anticipated. 
A motorman must exercise a high degree of care 
in places where he may reasonably anticipate the 
presence of children.*°® 


[§ 352] (b) Duty To Anticipate Presence of, and 
Danger of Injury to, Children in Street.* 
operation of street cars it is the duty of the street 
car company to recognize that children may from 
time to time be occupying and using the streets;*? 
and a motorman is bound to anticipate their pres- 
ence, to anticipate danger to them, and to operate: 
his car with due regard for their safety in a popu- 
lous neighborhood,** or in other places where chil- 
dren are likely to be found in the street.** 
it is the duty of a motorman to use reasonable care 
under the circumstances of the particular case,** 
he is not required to anticipate that a child would 


In the- 


While: 


rush into danger merely because he sees such child 


N.Y.S. 406, 63 App.Div. 86, 32 N.Y.Civ. 
Proc. 184 (rev 63 N.EH. 808, 171 N.Y. 
106, 33 N.Y.Civ.Proc. 106)]; Jaquinto 
v. Broadway, ete., R. Co., 21 N.Y.S. 
639, 2 Misc. 174. 


Or.—Cerrano v. Portland Ry., Light 
& Power Co., 126 P. 37, 62 Or. 421. 


Pa.—Crone v.-Harrisburg Rys. Co., 
143 A. 108, 293 Pa. 428; Pope v. Unit- 
oe: Traction Co., 30: Pittsb.Leg.J.N.S. 


Tex.—Dallas City R. Co. v. Beeman, 
11 S.W. 1102,-74 Tex. 291. 


[a] “The fact that a child may not 
be capable of contributory negligence 
(1) does not always render a defend- 
ant liable upon the mere proof of the 
injury.” Culbertson y. Crescent City 
R. Co., 20 So. 902, 903, 48 La.Ann. 1376 
[quot Hargus v. New Orleans Public 
Service, 118 So. 847, 851, 9 La.App. 
nla leas (2) “The test is negligence 
vel non.” Culbertson y. Crescent City 
R. Co., supra. (3) “If the defendant 
or the defendant’s agent or employee 
was not negligent it is not liable.’ 
Culbertson v. Crescent City R. Co., 
supra. 


Inevitable accidents to persons on 
ead tracks generally see supra § 
ol. 


78. See infra § 356. 


79. Hearn v. St. Charles St. R. Co., 
34 La.Ann. 160; Cords v. Third Ave. 
R. Co., 4 N.Y.S. 489, 56 N.Y¥.Super. 
319; Gould _v. Union Traction Co., 
42 A. 477, 190 Pa, 198; Kierzenkowski 
v. Philadelphia Traction Co., 39 <A. 
220, 184. Pa, 459. 


[a] For example, where a car 
knocked down and injured a child, but 
there was no evidence that the child 
was at any time at a place where the 
driver could have seen him, and then 
have managed the horses so as to 
have avoided the accident, the com- 
pany was not liable. Cords v. Third 
Aves Re Co., 94 NVY.S. 489; 56. Ney. Su- 
per.Ct. 319. 


80. 
(Soy 
484, 


Minn.—Gray v. St. Paul City R. 
Co., 91 N.W. 1106, 87 Minn. 280. 


Mo.—Childress v. Southwest Mis- 
souri R. Co., 126 S.W. 169, 141 Mo. 
App. 66. , 


Wash,—Mitchell v. Tacoma R,. etce., 
Co., 18.7 Py 8415. 9 Wash. 120. 


W.Va.—Potts v. Union Traction Co., 


Colo.—Denver City Tramway 
Vv. Brown, 143 °P: 364, 457 Colo, 


83 S.E. 918, 75 W.Va. 212. 


81. Right to rely on precautions of 
child or custodian see infra § 355. 


82. Denver City Tramway Co. v. 


Brown, 143 P. 364, 57 Colo. 484. 


-83. Rappa v. Connecticut Co., 114 
A. 81, 96 Conn. 285; Lederer v. Con- 
necticut Co., 111 A. 785, 95 Conn. 520. 


‘It was the ‘motorman’s duty to. 
keep in mind the populous character 
of the street, the residential charac- 
ter of the neighborhood, the likeli- 
hood of children being in the street 
and of their crossing from one side 
to the other, and to bear in mind 
the characteristics of young children 
in respect to their nonappreciation 
of danger, and therefore reascnable 
care by him at this place would mean 
the operation of his car with greater 
care to avoid injury to children than 
if they were adults able to better 
help themselves.” Lederer v. Cons 
nee aue Co., 141, A-'785, 78%, 95 Conn, 
520. 


84. Rappa v. Connecticut Co., 114 
A. 81, 96 Conn. 285; Lederer v. Con- 
necticut Co., 111 A... 785, 95 Conn. 520; 
Schmidt v. St. Louis R. Co., 63 S.W. 
834, 163 Mo. 645. 


“The motorman’s duty was to op- 
erate his car in this locality in the 
expectancy of children being upon 
this street and upon the... track; 
his duty in this particular was to 
anticipate the danger.’ Lederer v.. 
Connécticut’ (Co., 111) Al -%85; 787; 95 
Conn. 520. 


[a] Duty to exercise immediate 
caution.—(1) “Flis [the motorman’s] 
duty never varied.’ Lederer v. Con- 
necticut Co., 111 A. 785, 787, 95 Conn. 
520. (2) “It did not rest dormant un- 
til he saw, or ought to have seen, a 
child in danger, or about to go into 


danger.” Lederer v. Connecticut 
Co., supra. 
[b] Duty to anticipate that chil- 


dren who should be seen on sidewalk 
will emerge from behind vehicle.— 
Where a vehicle obscured the view 
of a motorman he ought to, antici- 
pate that children whom he should 
have seen on the sidewalk: were like- 
ly to emerge from behind such vehi- 
cle. Schmidt v. St. Louis R. Co., 63 
S.W. 8384, 163 Mo. 645. 


Duty to exercise greater vigilance, 


at places where children are likely to 


be see infra § 353. 
* 85. See supra § 351. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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in the street or on the sidewalk;8* and the motor- 
man is not required to anticipate that children seen 
near or approaching the track will attempt to cross 
in front of the approaching car,8* or will run into 
the ear,* nor is he required to check his car in an- 
ticipation of such a movement.®® Similarly, while 
it has been said that a motorman may as a reason- 
ably prudent motorman be found to be negligent in 
failing to anticipate that children would play in 
the street and might run in front of a moving ear,®°® 
it has been held that, as a matter of law, the mo- 
torman is not required to anticipate such possibil- 
ities,®t and he is not bound to anticipate the pres- 
ence of a-child playing in material piled on the 
street.°? Furthermore, on seeing children playing 
in the street, the motorman is not negligent in fail- 
ing to. anticipate that one of them will suddenly and 
unexpectedly run in front of the moving car.°* Nei- 
ther is a motorman required to anticipate that a 
child of very tender years will be wandering unat- 
tended at a busy intersection,‘ nor is the motor- 


86. State v. Washington, B. & A. 
eas R. Co., 181 A. 822, 149 Ma. 


iricn Ri eete:,i.Co., 
87. Rollo v. City Electric Co., 115 | Wis. 495. 
IN Wi 727,215 2 Mich. 7%. [a] 


fa] For example, a motorman in 
the middle of a block, seeing a boy 
‘ten or eleven years of age approach-- 
ing the track, with an unobstructed 
view, was not bound to anticipate 
that he was going to step upon the 
track in- front of the moving car. 


in the streets.” 


66. 
97. 
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Co., 83 S.E. 918, 75 W.Va. 212. 


Wis.—Forrestal v. Milwaukee Elec- 
97 N.W. 182, 119 


Reason for rule.—‘‘They are 
not beyond the pale of the law when 
Mangam v. 
lyn BR. Cos, 88) NY. 4555-461, 98 Am.D. 


Lederer v. Connecticut Co., 111 
A. 785, 95 Conn. 520; 
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man required to anticipate that a child of tender 
years will break away from its caretaker and sud- 
denly dart in front of the moving ear.®® 


[§ 353] (c) Lookout and Warning; Speed and 
Control of Car. The operator of a street car must 
maintain a lookout to discover children who may 
be on or near the track,®® and under particular cir- 
cumstances he may be required to exercise a more 
vigilant lookout for children than for adults.°7 Thus 
a driver or motorman, when operating his car on 
a street where he has reason to expect the presence 


-of children, must exercise a high degree ot watch- 


fulness,?® since the duty of a motorman to keep a 
lookout to discover the peril of persons who may 
be on or near the track, particularly in thickly pop- 
ulated parts of the city,®® is applicable to children.* 
However, where there is nothing in a situation, as 
known to and ordinarily observed by the motorman, 
that calls on him for extraordinary vigilance,” it 
is ordinary, rather than extraordinary, vigilance 
that is required of him.* Thus the motorman may 


Childress v. Southwest Missouri R. 
Co., 126 S.W. 169, 174, 141 Mo.App. 
667. (5) It-is the duty of a motor- 
man in charge of a car coming down 
grade and approaching a crossing in 
a populous part of a city to keep a 
lookout for young children either ap- 
proaching the erossing or standing 
near the track. Gray v. St. Paul City 
R.: Co., 91 N.W. 1106, 87 Minn. 280. 
(6) A motorman must exercise a high 
degree of watchfulness at a place 
where he has reason to expect little 


Brook- 


Maumee Valley 


Byrnes v. Brooklyn Heights R. Co., 
133 N.Y.S. 248, 148 App.Div. 794. 


88. Bulger v. Albany R. Co., 42 N. 
Pinto 9: 


[a] Where front part of street 
car safely passed a child who was in 
the street, the operator of the car did 
not have to anticipate that the child 
might run into or fall under the car. 
Bulger v. Albany R. Co., 42 N.Y. 
459. 


See infra § 356. 


Camardo v. New York State 
Rys., 159 N.E. 879, 247 N.Y. 111. 


91. Camardo v. New York State 
Rys., supra. 


92. Segal v. Chicago Ry. Co., 216 
Tll.App. 11. 


[a] For example a motorman op- 
erating a car in the middle of a 
block which is being paved and is not 
being used fon traffic is not required 
to anticipate that a child will be play- 
ing in the piles of paving material 
‘piled close to the rails. Segal v. 
Chicago City Ry. Co., 216 Ill.App. 11. 


93. Holdridge v. Mendenhall, 83 
N.W. 1109, 108 Wis. 1, 81 Am.5S.R. 
871, 

94. Spencer v. Chicago City Ry. 


Co., 220 Ill.App. 436. 

[a] Three-year-old child.—Spen- 
cer v. Chicago City Ry: Co., 220 Ill. 
App. 436. 

95. Frank v. Allegheny Valley St. 
Ry. Co.; 58 Pa.Super. 544. 

96. Conn.—Lederer vy. Connecticut 
Co., 111 A. 785, 95 Conn. 520. 

Md.—State +. Washington B. & A. 
Electric Co., 131 A. 822,149 Md. 443. 

Mo.—Kuhe v. St. Louis Transit 
‘Co., 78 S.W. 582, 103 Mo.App. 582. 

N.Y.—Mangam v. Brooklyn R. Co., 
SS=NiY.-455, 98 sAm.D. 66. 


W.Va.—Potts ov. Union Traction 


Rys. & Light Co. v. Hanaway, 7 Ohio 
App. 99. 


. Degree of care toward children gen- 
erally see supra § 351. 


98. Conn.—Lederer v. Connecticut 
Co., 111 A. 785, 95 Conn. 520 


Ill.—Devine v. Chicago City Ry. Co., 
167 Ill.App. 361. 


Minn.—Gray v. St. Paul City R. Co., 
91 N.W. 1106, 87 Minn. 280; Strutzel 
v. St. Paul City R. Co., 50 N.W. 690, 
47 Minn. 543. 


PortoRico.—Zanabria v. Ponce R., 
ete., Co., 4 PortoRicoFed. 4. 


Wash.—Mitchell v. Tacoma R. & 
Motor Co., 37 P. 341, 9 Wash. 120. 


W.Va.—Potts v. Union Traction Co., 
83 S.B. 918, 75 W.Va. 212; Sample v. 
Consolidated Light, etc., Co., 40 S.E. 
597, 50 W.Va. 472, 57 L.R.A. 186. 


{a] For example (1) in populous 
portions of the city it is the duty of 
the company to exercise added watch- 
fulness, lest the track should be ob- 
structed by children using the street 
either for play or otherwise. Denver 
City Tramway Co. v. Brown, 143 P. 
364, 57 Colo. 484. mc 
man’s duty to keep a more vigilant 
lookout for children than is required 


for adults when operating his car’ 


in a populous residential section. 
Lederer v. Connecticut Co., 111 A. 
785, 95 Conn. 520. (38) It is the duty 
of one operating a street car in the 
vicinity of a school to be on the 
lookout for children who with the 
natural heedlessness of tender years 
might find themselves in places_of 


danger. Devine v. Chicago City Ry. 
ComnlewqellApp.2 sels C4), “The law, 
will... demand. ‘greater... . vigl- 


lance in running an electric car over 
a public street crossing which is 
much frequented by children going 
to and returning from school, at a 
time when they may reasonably be 
expected to be using the crossing, 
than is demanded at other places.” 


(2) It is the motor- | 


children to be playing. Bergen Coun- 
ty Traction Co. v. Heitman, 40 A. 651, 
61 N.J.Law 682; Sample vy. Consoli- 
dated Light, etc., Co., 40 S.E. 597, 
694, 50 W.Va. 472, 57 L.R.A. 186. (7) 
It is culpable negligence for the 
driver of a street car to approach 
without watchfulness a street cross- 
ing where he has reason to suppose 
that children may be coasting down 
a hill and across the car track, al- 
though such conduct on the part of 
the children is unlawful. Strutzel v. 
St. Paul City R. Co., 50 N.W. 690, 47 
Minn. 548. (8) A greater degree of 
vigilance is expected at street cross- 
ings and places known to be frequent- 
ed by children than. at places where 
danger of injury is not so apparent. 
Mitchell v. Tacoma R., etc., Co., 37 P. 
341, 9 Wash. 120. (9) It is the duty 
of a motorman as he approaches a 
street crossing to observe children 
near the track in such an attitude as 
to suggest the probability of their 
placing themselves in the way of the 
approaching car. Forrestal v. Mil- 
waukee Blectric R., ete., Co., 97 N.W. 
182, 119 Wis. 495. 


High degree of care required at 
places where presence of children 
may be anticipated see supra § 351. 


99. See supra § 3338. 


1. Denver City Tramway Co. v. 
Brown, 143 P. 364, 57 Colo. 484. 


[a] “While this rule is not con- 
fined to children, it is all the more 
important to be observed in such 
case, and a proper performance of 
that duty carries with it the obliga- 
tion of the motorman to exercise his 
power of observation for the purpose 
of discovering whether children are 
in a dangerous position either upon or 
near the tracks.” Denver City Tram- 
way Co. v. Brown, 143 P. 364, 370, 57 
Colo. 484. 


2. Spencer v. Chicago City Ry. 
Co., 220 Ill.App, 436. 


3. Spencer v. Chicago City Ry. 


474 [60 C.J.] 


not be negligent in failing to see a small child on 
The operator of a street car must 
maintain a lookout to discever small children who 
may be lying on the track ahead of the ear.° 
a motorman cannot be considered careless, although 
he fails to see a child between crossings, if the car 
would not have struck such child in the exercise of 
reasonable care, provided some unusual event had not 
intervened between his beginning to cross the tracks 
and his being strueck,* such as tripping and falling, 
or being caught in the rails or the pavement, or 
in some other manner having his progress imped- 
Neither is a street car motorman under a duty 
to be excessively diligent in the middle of a street 


the sidewalk. 


ed.* 


Co., 220 Ill.App. 436; Bruhn v. Ft. 
Dodge St. Ry. Co., 192 N.W. 296, 195 
Iowa 454; Kube v. St. Louis Transit 
Co., 78 S.W. 55, 103 Mo.App. 582. 


[a] For example (1) where a girl 
three years old and unattended walk- 
ed from the sidewalk directly in 
front of a street car, which had 
stopped at a street intersection to dis- 
charge and take on passengers, and 
when the car started was directly un- 
der the headlight, out of the range of 
the motorman’s vision, no negligence 
could be predicated on his failure to 
look to the sidewalk at the time the 
child left there. or on his failure to 
look over the dashboard before start- 
ing the car. Spencer v. Chicago City 
Rye Co., 220 1ilApp: 436.7 (2) “where 
a five-year-old child crawled upon the 
fender of a street car while it was 


at its terminus and while the operator 


was changing the trolley pole and 
control, the operator of the car was 
not required to leave his working 
position and to make a special search 
to discover the child in such perilous 
position (Bruhn v. Ft. Dodge St. Ry. 
Co., 192 N.W. 296, 195 Iowa 454), (3) 
and the measure of duty required of 
the motorman to discover sucl» child 
is no greater than if the child were 
a willful and responsible trespasser 
(Bruhn y. Ft. Dodge St. Ry. Co., su- 
pra). (4) Failure to discover a child, 
playing in building material piled 
alongside the track, in time to avoid 


‘injury to such child, did not con- 


stitute negligence. Segal v. Chicago 
Citys Ry. Co, -216 DL App:, Li ¥¢a) 
Where persons who were standing be- 
side a seated motorman and were 
looking forward did not see a child 
playing in building material piled 


on the street until the car was with- 


in fifteen to twenty-five feet of him, 
it must have been because the child’s 
position between the piles of material 
prevented their seeing him; and pre- 
sumably the motorman sitting as he 
was below their plane of vision could 
not see him before, if as soon, as 
they did. Segal v. Chicago City Ry. 
Co., supra, 


4 Pyaette v. New Orleans Public 


Service, 120 So. 483, 10 La.App. 300: 


{foll Carrick v. New Orleans Public 
Service, 120 So. 485, 10 La.App. 105]. 


[a] Motorman’s delay of fraction 
of second in seeing him running to- 
ward track is not negligence. Pyaet- 
te v. New Orleans Public Service, 120 
So. 483, 10 La.App. 300 [foll Carrick 
v. New Orleans Public Service, 120 
So. 485, 10 La.App. 105]. 


5. Bahrenburgh v. Brooklyn City, 
etc., R. Co., 56 N.Y. 652 mem; Mentz 
v. Second Ave. R. Co., 3 Abb.Dec. (N. 
Way 27% 


{a] For example (1) where a child 
falls upon the track and is unable im- 
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But 


mediately to arise therefrom, so that 
he is run over by a car as a result of 
the operator’s failure to maintain a 
lookout ahead, the operator of the 
car is negligent and the company is 
liable. Hovarka v. St. Louis Transit 
Co., 90 S.W. 1142, 191 Mo. 441; Mentz 
v. Second Ave. R. Co., 3 Abb.Dec. (N. 
Y.) 274. (2) The operator of a street 
car was negligent in failing to dis- 
cover, in time to avoid injury, a child 
of three years who had fallen off 
the rear end of a wagon about twenty- 
five feet ahead of the approaching 
ear. Bahrenburgh v. Brooklyn City, 
ete., R. Co., 56 N.Y. 652 mem. 


6. Madden v. Chalmers, 214 N.Y.S. 
268, 215- App.Div. 549. 


[a] “The rule would vary at a 
regular street crossing, where the 
motorman is obliged to be vigilant for 


the travel of pedestrians who are ex-, 


pected to be in that part of the high- 
way.’ Madden vy. Chalmers, 214 N.Y. 
S. 268, 271, 215 App.Div. 549. 


7. Madden v. Chalmers, supra. 


[a] “This is so, because the prox- 
imate cause of his being struck was, 
not that the motorman failed to ob- 
serve him, but that he was arrested 
in his progress by some intervening 
cause, over which the motorman had 
no control, which he could not antici- 
pate, and for which he was not re- 
sponsible.” Madden vy. Chalmers, 214 
N.Y.S. 268, 271, 215 App.Div. 549. 


: EeChage mm tes cause of injury see infra 
o . 

8. Madden v. Chalmers, 214 N.Y-.S. 
268, 216 App.Div. 549. 


9. See infra § 355. 
10. Madden v. Chalmers, supra. 
11. Madden v. Chalmers, supra. 


12. D.C.—Reiners v. Washington, 
Cte Ri Cousts App O.Gl 1h 


Ga.—Dunean v. Rome St. R. Co., 
24 S.BH. 953, 99 Ga. 98. 


Ind.—Citizens St. R. Co. v. Hamer, 
Pate 658, 63 N.E. 778, 29 Ind.App. 


Ky.—Louisville Ry. Co. v. Bryant, 
134 S.W. 182, 142 Ky. 159; South 
Covington, ete., St. R. Co. v. Herr- 
klotz, 47 S.W. 265, 104 Ky. 400, 20 Ky. 
Re 750: 


Mada.—State v. Washington, B. & A. 
Teattte Ri Go kei Ac Soe. rag TN | 


Mo.—Cytron v. St. Louis Transit 
Co: 104 Sow... 109) 205° Mov, 6932; 
Czezewzka v. Benton-Bellefontaine R. 
Co., 25 S.W. 911, 121 Mo. 201; Welsh 
v. Jackson County Horse R. Co., 81 
Mo. 466; O’Flaherty v. Union R, Co., 
45 Mo. 70, 100 Am.D. 343. 


N.Y.—Colabel v. Metropolitan St. 


ba 


block,® and it has been held that in such a situa- 
tion he may rely on the natural inclination toward 
safety on the part of even young children.° How- 
ever, it may be negligent for him to fail to appre- 
hend the possibility of a person crossing in the 
middle of the block,'® and to neglect to be vigilant 
abcut the likelihood of some one approaching from 
the curb as the car moves from crossing to cross- 
ing.11 If by the exercise of ordinary care the mo- 
torman might have discovered the child im time to 
avoid injuring him, and fails to do so, the motorman 
is negligent, and the company is liable for injuries 
which may result therefrom.*? | 

Warning, speed, and control of car. There can 


R. Co., 77 N.Y.S. 584, 74 App.Div. 505 
[aff 66 N.B. 1105, 173 N.Y. 627]; Ful- 
lerton v. Metropolitan St. R. Co., 71 N. 
Y.S. 326, 63 App.Div. 1 [aff 63 N.E. 
1116, 170 N.Y. 592]; Nugent v. Metro- 
politan St. R. Co., 45 N.Y.S. 596, 17 
App.Div. 582 [dism 57 N.E. 1119, 161 
N.Y. 632]; Hyland v.. Yonkers R. Co., 
4 N.Y.S. 305, 51 Hun 643 [aff 23 N.E. 
1143, 119 N.Y. 612]; Goldstein v. Dry 


Dock, ete., R. Co., 71.N.Y.S. 477, 35° 


Misc. 200. But see Stone v. Dry Dock 
ete. Ro Cot 21 Nee. TAZ Pes NE Yet Oe 
(whether company liable in running 
over seven year old child while car 
operator’s eyes were turned towards 
inside of car held for jury). 


Pa.—Jones v. United Traction Co., 
50 A. 826, 201 Pa. 344. 


Tex.—San Antonio Traction Co. v. 
oe 71 S.W. 777, 31 Tex.Civ.App. 


W.Va.—Potts vy. Union Traction Co., 
83 S.E. 918, 75 W.Va. 212. 


Wis.—Monrean v. Eastern Wiscon- 
sin Ry. & Light Co., 140 N.W. 309, 152 
Wis. 618; Glettler v. Sheboygan 
tery etc., Co., 109 N.W. 973, 130 Wis. 

[a] Failure to maintain lockout as 
negligence or not in particular cases. 
—(1) If motorman of street car strik- 
ing child failed to see child approach- 
ing track in plain view, he was negli- 
gent. Goldberg v. Philadelphia Rapid 
Transit Co., 149 A. 104, 299 Pa. 79. 
(2) Negligence _of a street railway 
company may be established by evi- 
dence that its employees backed a 
car on a street where children were 
accustomed to be, without stationing 
a lookout on the rear end of the car. 
Bellamy v. Kansas City Rys. Co., 196 
P. 1104, 108 Kan. 798. (3) In an ac- 
tion for death of a seventeen-months- 
old child by being run over by one 
of defendant’s cars, the motorman in 
the car was negligent in failing to 
keep a proper lookout. - Monrean .yv. 
Eastern Wisconsin Ry. & Light Co 
140 N.W. 309, 152 Wis. 618. 


{b] Gross negligence.—A motor- 
man who carelessly failed to observe 
the perilous position of a child in 
time to prevent injury was guilty of 
“gross negligence.” Waterman vy. 
Visalia Electric R. Co., 187 P. 1096, 
23 Cal.App. 350. 


[c] Liability where young child is 
near or approaching track.—(1) If a 
motorman because of a failure to 
maintain a proper lookout fails to 


ira 


observe a young child standing near. 


the track (Perryman v. Chicago Citv 
R. Co., 89 N.E. 980, 242 Tl. 269) (2) or 
approaching the track (Cairns v. 
Sampsell, 158 Ill.App. 415) (3) and 
apparently intending to cross (Perry- 
man v. Chicago City R. Co., supra; 
Cairns v. Sampsell, supra) (4) un- 
til it is too late to avoid injuring him, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 353-354] 


be no hard and fast rule as to the exact rate of speed 
or degree of control to be exercised where children 
are in the street,1* but there is a rule applicable in 
all eases that the motorman must operate his car 
at the rate of speed, and have it under such con- 
trol, as a reasonably prudent man would if placed 
in the same circumstances.14 The question of neg- 
ligence must in each ease be determined by the 
facts and circumstances as they existed at the time 
of the accident.1®° Whenever a ear of a street rail- 
way company is rapidly approaching a point in the 
highway where existing conditions render it appar- 
ent that the danger of injury to the publie will be 
materially lessened by the sounding of a warning,'® 
it is the legal duty of the company and its motor- 
men to sound such warning toward a child who may 
be on or near the track, and the failure to do so is 
negligence.17 Hence, whether the rate of speed 
and failure to sound a warning, or failure to sound 
a warning and to stop, constitutes negligence on 
the part of the motorman may depend on the ecir- 
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cumstances of the particular case.18 But it has 
also been held that the operation of a street car 
at a rate of speed exceeding that permitted by or- 
dinance may, when proximately resulting in injury 
to a child, constitute negligence per se.1® If a car- 
man knows a street crossing will be thronged with 
school children at a certain hour of. the day, that 
fact ought to put him on notice of the danger of a 
fatality if he moves over the crossing at that hour 
without having his ear under control.?° 


[§ 354] (d) Precautiens as to Children Who Are 
Seen or Should Be Seen on or near or approaching 
Track?1—aa. In General. Since the motorman of a 
street car is not justified in assuming that children 
seen on or near the track will get out of danger or 
will remain out of danger,?? if, while operating his 
car, he sees, or by the exercise of ordinary care could 
see, a child in a dangerous situation on, near, or 
approaching’ the track, the motorman must at once 
use all reasonable efforts to avoid injuring him,?? 


the company is liable (Perryman v. 
Chicago City R. Co., supra; Cairns v. 
Sampsell, supra), (5) even though the 
front of the car passes the child be- 
fore he collides therewith (Perryman 
v. Chicago City R. Co., supra; Cairns 
v. Sampsell, supra). 


13. Denver City Tramway Co. v. 
Brown, 143 P. 364, 57 Colo, 484. 


14.. Denver City Tramway Co. v. 
Brown, supra. 


[a] Reasonableness of particular 
speed and control.— What would be a 
reasonable rate and degree of con- 
trol consistent with the proper de- 
gree of care required in some cases 
might, under a different state of 
facts, amount to negligence. Denver 
City Tramway Co. v. Brown, 143 P. 
364, 57 Colo. 484. 


[b] Duty to stop or to be able to 
stop.—Bringing the car to a full stop 
may, under certain conditions, be the 
only course which fulfills the re- 
quirement set while in others it is 
only ‘necessary that the car should 
be under such control that it may be 
brought to an immediate stop. Den- 
ver City Tramway Co. v. Brown, 143 
P. 364, 57 Colo. 484. 


15. Denver City Tramway Co. v. | 


Brown, supra. 
16. See supra § 334. 


17. Denver City Tramway Co. v. 
Brown, supra. | 


[a] Duty to sound warning as de- 
pendent on whether children are to 
be expected to be at particular place. 
—(1l) It is negligence for which the 
street railroad company is liable for 
a driver or motorman to run his car 
past a place where children are on or 
liable to be on the street, at a rapid 
rate of speed without giving any 
signal or warning. Baltimore City 
Pass. R. Co. v. Cooney, 39 A. 859, 87 


Ma. 261. (2) Running near a school- 
house, when children were on the 
street, at an unreasonable rate of 


speed, without notice by gong or oth- 
erwise at a crossing, may constitute 
negligence. Camden Interstate R. 
Co. v. Broom, 139 F. 595, 71 C.C.A. 641; 
Hoon v. Beaver Valley Traction Co., 
54 A. 270, 204 Pa. 369. (3) But it is 
not negligence to fail to sound the 
gong or bell, when the car is pro- 
ceeding at a moderate speed at a 
point where signals are not usually 
given, and where there is nothing to 
indicate that a child may be on or 
near the track. Perry v. Macon Con- 


sol. St. R. Co., 29 S.E. 804, 101 Ga. 
400; Bouthillier vy. Old Colony St. R. 
Co., 75 N.B. 960, 189 Mass. 537; Kline 
y¥. \Hlectric: Traction. Co., 037 Ac 522), 
181 Pa. 276. (4) Thus, it cannot be 
said that a motorman operating a 
street car at a rate of ten miles an 
hour in the middle of a block, neither 
roadway of which is being used for 
traffic, on account of paving repairs 
being in progress, is guilty of negli- 
gence, as to a child struck by the car, 
in failing to have rung the car gong, 
where the child was not visible, owing 
to the fact that he was concealed 
by the paving material, until too 
late for the accident to have been 
averted. Segal v. Chicago City Ry. 
Co., 216 Ill.App. 11. 


18. Denver City Tramway Co. vy. 
Brown, 143 P. 364, 57 Colo. 484. See 
cases infra this ncte. 


[a] Speed held negligent.—To run 
a trolley car approaching a frequent- 
ed thoroughfare near a populous vil- 
lage at such speed that it cannot 
be stopped within seven hundred and 
fifty feet to prevent running over a 
child plainly seen on the track is ac- 
tionable negligence. Orofino v. New 
York State Rys., 128 N.Y.S. 279. 


[b] Speed held gross negligence.— 
Where the motorman of a street car 
runs the car at the rate of twelve 
miles an hour past an intersection, 
and into a crowd of children leaving 
school, without ringing the bell near- 
er to the crossing than one hundred 
and fifty feet, and without watching 
the track ahead of him, he is guilty 
of gross negligence. Consolidated 
City ete.; R.i.Co. vi Carlson, 48 PR. 
635, 58 Kan. 62. 


[c] Bate of speed held not negli- 
gent.—In an action for injuries to a 
child struck by a street car while 
playing in paving material piled near 
the track which concealed him from 
sight until the car was only a few 
feet away, it cannot be said that it 
was negligence to run the car at a 
rate of ten miles an hour in the mid- 
dle of the block, neither roadway of 
whieh, by reason of paving repairs 
in progress, was being used for traf- 
fic. Segal v. Chicago City Ry. Co., 
216 Ill.App. 11 


{d] Violation of company rules.— 
That a street car went fast past an- 
other car going in the opposite direc- 
tion after a stop, and that the motor- 
man @gid not sound the gong, both 
violations of the street railway’s 


rules, was negligence, in an action for 
injuries to a boy struck by the car. 
Prendergast v, Boston Elevated Ry. 
Co., 122 N.B. 318, 232 Mass. 409. 


19. Sundstrom vy. Puget: Sound 
Traction, Light & Power Co., 156 P. 
828, 90 Wash. 640. 


[a] Thus, where a city ordinance 
prohibits operation of street cars 
in a certain district at a speed ex- 
ceeding twelve miles per hour, a street 
railroad is guilty of negligence per 
se and liable to the parents of a child 
struck by the car running fifteen 
miles an hour in such district. Sund- 
strom vy. Puget Sound Traction, Light 


= Power Co., 156 P. 828, 90 Wash. 
0. 
20. Kube v. St. Louis Transit Co., 


78 S.W. 582, 103 Mo.App. 582. 


fa] “The situation suggests the 
danger.”—Kube v. St. Louis Transit 


Co., 78 S.W. 582, 103 Mo.App. 582, 
596. 
21. Duty to: 


Anticipate acts or omissions of chil- 
dren, who may be seen on or near 
track, or of their custodians see 
supra § 352. 


Lower fender as to child seen on or 
near track see supra § 332. 


22. See infra § 355. 


23. Colo.—Denver City Tramway 
Co. vv. Brown; 143. P. 364, 5%, Colo. 
484, 


Iil.—Chicago City R. Co. v. Tuohy, 
63 N.BE. 997, 196 Ill. 410, 58 L.R.A, 270 
[aff 95 Ill.App. 314]. 9 


La.—Nelson v. Crescent City R. 
Co., 21 So. 685, 49 La.Ann, 491, 


Mo.—Turnbow v. Dunham, 197 S. 
W. 103, 272 Mo. 58; Winters v. Kan- 
sas City Cable R. Co., 12 S.W. 652, 
99 Mo. 509, 17 Am.S.R. 591, 6 L.R.A. 
536. 


N.Y.—Muller v. Brooklyn Heights 
R. Co., 45 N.Y.S. 954, 18 App.Div. 177. 

Ohio.—Maumee Valley Rys. & Light 
Co. v. Hanaway, 7 OhioApp. 99. 


Pa.—Drenberg v. Mahoning & S, 
Ry. & Light Co., 55 Pa.Super. 218. 


R.I.—Nahabedian v. United Blectric 
Rys. Co., 149 A. 19, 50 R.I. 455. 


W.Va.—Potts v. Union Traction Co., 
15° W.Va. 212, 83.S.B. 918. 


Wis.—Forrestal v. Milwaukee Elec- 
tric R., ete., Co., 97 N.W. 182, 119 
Wis. 495; Slensby v. Milwaukee St. 


s 
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and for a failure to exercise due care: to avoid in- 
jury to a child seen on or near the track the com- 
pany is liable.24 Mere considerations of conven: 
ience and the like do not relieve the company of its 
duty in this regard.2> Where, however, the motor- 
man, on discovering in the exercise of due care the 
danger of a small child on, near, or approaching 
the track, does all that he ean to avoid injury to 
the child, the company is not lable.”® 


' Child seen on or approaching track. Where a mo- 
torman sees or ought to have seen that a young child 
is in such a situation or so acting as to expose him 
to danger from an advancing car, of which he is 
unaware,?7 such motorman should get the car so 
fully under control as to avoid injury,?® should give 
warnings,”® and should take such other measures 
as will prevent injury;*° and, when a young child 
is discovered approaching the car track with the ap- 
parent intention of crossing in front of a moving 
ear?! or is discovered on the track,?? or where a 
‘child of tender years is seen near the track,** it is 
the duty of the operator of the car to exercise a 
high degree of care to avoid injury to such child. 
Although a motorman is not justified in presuming 
that a child seen approaching the track will get out 


29. 
30, 


R. Co., 70 N.W: 67, 95 Wis. 179. 
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See infra § 356. 
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or stay out of danger,?* he is not required, on see- 
ing a child approaching the track, to make sure that 
the child will be off the track at the point where 
it is erossing when the car reaches him;*° but on 
the other hand it has been held that, where a child 
of very tender years ‘is seen approaching the track 
in such a manner as to make a collision seem inevi- 
table if the car proceeds, the only safe course may 
be to remove the approaching child from the track.°® 


[§ 355] bb. Reliance on Precautions of Child or 
of Its Custodian. Although the operator of a street 
car may, in the first instance, properly assume that 
an adult seen on or near the track will get off, or 
stay off, the track,?7 where the motorman sees or 
could, in the exercise of reasonable care, see a child 
of tender years on or near the track** or in danger- 
ous proximity to the track,?® the motorman is not 
permitted to assume that the child will discern and 
avoid the perils of its situation. Therefore, if the 
motorman sees or, by the exercise of ordinary care, 
could see a child of tender years on or near the 
track, he is not ordinarily entitled to act on the 
assumption that such child will get off or stay off 
the track.4° However, it has been held that the 
motorman may properly rely on the natural inclina- 


such case. Indianapolis Sto Ri (Co. 
v. Schomberg, 72 N.E. 1041, 164 Ind. 


[§§ 954-855 


N.S.—Lott v. Sydney, etc., R. Co., 
41 N.S. 153. 


[a] Acts need not be wanton or 
willful. Where a child is injured by 
being struck by a street car while 
crossing the track, it is not necessary 
that the acts of the company’s serv- 
ants should have been wanton or will- 
ful to hold it liable for the injuries. 
Heinzle v. Metropolitan St. R. Co., 111 
S.W. 536, 213 Mo. 102. 


[b] Duty to use greater care and 
caution on seeing children playing 
near track.—Borteck v. Philadelphia 
ot Transit Co., 131 A. 856, 285 Pa. 


[c] Where gripman failed to dis- 
cover intention of a child of four to 
cross in front of the car, because the 
gripman’s attention was distracted by 
a disturbance on an adjoining corner, 
and in consequence of such inatten- 
tion the infant is injured, the street 
railroad company is liable, although 
the front of the train had passed the 
infant and the infant ran against the 
side of the car. Perryman v. Chicago 
City Ry. Co., 89 N.E. 980, 242 Ill. 269. 


24. Potts v. “Union * Traction. ‘Co., 
$3 S.E. 918,75 W.Va. 212 


25. Lott'v. Sydney, ete., R. Co., 41 
NS. 153 faft 42:'Can.S.C--220]. 


[a] Reason for rule.—-‘‘Considera- 
tions as to the ‘disagreement of the 
time schedule,’ ‘inconvenience of pas- 
sengers,’ ‘loss of business to the com- 
pany,’ everything of a business na- 
ture, sink into insignificance 
in contrast with the sacred regard 
in which human life, especially of 
helpless children, is to be regarded 
under the law.” Lott v. Sydney & 
Glace Bay Ry. Co., 41 N.S. 153, 165 
[aff 42 Can.S.C. 220]. 


26. Gackstetter v. Market St. Ry. 
Co., 285 P. 409, 104 Cal.App. 89 [su- 
perseding 280 P. 154]. 


Unavoidable accident to child on or 
near track generally see supra § 351. 


27. Denver City Tramway Co. v. 
Brown, 143 P. 364, 57 Colo. 484. 


28. See infra § 356. 


Denver City Tramway Co. v. 
Brown, 143 P. 364, 57 Colo. 484. 


31. Liska v. Chicago Rys. Co., 149 
N.E. 469, 318 Ill. 570; “Perryman v. 
Chicago City Ry. Co., 89 N.E. 980, 242 
Ill. 269; Chicago City R. Co. v. Tuohy, 
63% N.E. 997,--196 “Tl. 410,58) RA: 
270; Potts v. Union Traction Co., 83 
S.H., 918,°75 W.Va. 212. 


[a] Mfotorman required to deter- 
mine apparent purpose to cross track. 
—(1) While the motorman is not re- 
quired to possess absolute knowledge 
of what a small child, seen approach- 
ing the track, is about to do (Liska 
v. Chicago Rys. Co., 149 N.E. 469, 
318 Ill. 570), (2) since such knowledge 
is impossible (Liska v. Chicago Rys. 
Co., supra), (3) as the child may 
change its course (Liska v. Chicago 
Rys. Co., supra), (4) the motorman 
is required to exercise ordinary care 
to ascertain such child’s apparent 
purpose to cross the track ahead of 
the car (Liska v. Chicago Rys. Co., 
supra). 


32. Perryman v. Chicago City Ry. 
Co., 89 N.E. 980, 242 Ill. 269; Chicago 
City R. Co. v. Tuohy, 63 N.H. 997, 
196 Ill. 410, 58 L.R.A. 270; Potts v. 
Union Traction Co., 83 S.E. 918, 75 
W.Va. 212. 


33. Potts v. Union Traction Co., 
supra. 
[a] Thus a motorman, seeing a 


two-year-old child by itself on a 
street less than eight feet from the 
car track, should take all necessary 
precautions ‘for guarding against the 
possibility of, the child going sudden- 
ly on the track, and, in the case where 
a motorman failed to take such pre- 
caution, and the child was injured, the 
verdict finding the street car company 
negligent was warranted. Monge v. 
New Orleans Ry. & Light Co., 82 So. 
397, 145 La. 435. 


34. See infra § 355. 
35. Indianapolis St. R. Co. v. 
Schomberg, 72 N.E. 1041, 164 Ina. 


111 [aff (App.) 71 N.B. 237]. 


[a]. Railway company is not re- 
quired to be insurer of the child in 


111 Laff (App.) 71 N.E. 237]. 


36. Lott v. Sydney & Glace Bay 
Ry. Co., 41 N.S. 153, 2 EastL.R. 309 
[aff 42 Can.S.C. 220]. 


[a] Child aged one year and elev- 
en months.—Lott v. Sydney & Glace 
Bay Ry. Co., 41 N.S. 153, 2 East.L.R. 
309 [aff 42 Can.S.C. 220]. 


37. See supra § 338. 


38. Potts v.. Union Traction Co., 
83 S.E. 918; 75 W.Va. 212% 


39. Sheffield Co. vy. Harris, 61 So. 
88, 183 Ala. 357. 


40. Ala.—Sheffield Co. v. 
61 So. 88, 183 Ala. 357 


oot. 


Cal.—Schierhold v. North Beach, 
etc., R. Co., 40 Cal. 447. 


Colo.—Denver City Tramway Co. 
v. Brown, 1438 P. 364, 57 Colo. 484. 


Ill South Chicago City R. Co. v. 
Kinnare, 96 Ill.App. 210 [aff 75 N.B. 
179, 216 THs 45 19% 


Ind.—Indianapolis St. R. Co. v. 
Bordenchecker, 70 N.E. 995, 33 Ind. 
App. 138; Citizens St. R. Co. v. Ha- 
SoS ee 658, 29 Ind.App. 426, 63 

t. | . 


Ohio.—Maumee Valley Rys. & Light 
Co. v. Hanaway, 7 OhioApp. 99. 


W.Va.—Potts v. Union Traction Co., 
83 S.E. 918, 75 W.Va. 212. 


[a] No presumption either way.— 
There is no inference that a child of 
tender years will either run in front 
of or away from a car, and the motor- 
man should’ operate the car with 
knowledge that the child may do ei- 
ther. Maumee Valley’ Rys. & Light 
Co. v. Hanaway, 7 OhioApp. 99, 


{b] Motorman cannot speculate on 
conduct of child.—When a child is in 


Harris, 


a position of danger on or near the. 


track, the motorman has no right to 
speculate as to what the conduct of 
the former may be. He has no right 
to assume under such circumstances 
that the child will abandon such po- 
sition and proceed to one of safety. 
Therefore the motorman is not enti- 
tled under such circumstances to pro- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


. 
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tion toward safety on the part of even young chil- 
dren;*1 and it has also been held that the motorman - 
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may, in the first instance, presume that children on 


the traek will get out of the way,*? particularly if 
such children are of such an age as to appreciate 
A motorman may assume that 
an adult person in charge of a child of tender years 
will not permit the child to come from a safe place 
into dangerous proximity to a moving ear,** or, at 
any rate, the unexpected act of a child in breaking 
away from its caretaker and suddenly darting in 


and avoid danger.*? 


ceed regardless of the child’s peril 
while acting on such assumption and 
his belief as to what the child will do 
will not relieve him of his duty to 
exercise the required care and control 
over his car. Denver City Tramway 
Co. v. Brown, 143 P. 364, 57 Colo. 484. 


{c] Five-year-old child.—Sheffield 
Co. v. Harris, 61 So. 88, 183 Ala. 357. 


[d] Child under five.—Denver City 
Tramway Co. v. Brown, 143 P. 364, 57 
Colo. 484. : 


fe] Three-year-old child.—Indian- 

apolis St. R. Co. v. Schomberg, (App.) 

ae 237 [aff 72 N.H. 1041, 164 Ind. 
des 


[f] Child under three years.— 
Maumee Valley Rys. & Light Co. v. 
Hanaway, 7 OhioApp. 99. 


[fe] ‘Chila of seventeen months.— 
Monrean v. Bastern Wisconsin Ry. 
oe kdght Co., 140 N.W. 309, 152 Wis. 


[h] “In other words the motorman 
must not assume that the child will 
act with prudence and discretion.” 
Indianapolis St. R. Co. v. Schomberg, 
(App.) 71 N.E. 237 [aff 72 N.E. 1041, 
164 Ind. 111]. 


[i] Where child hesitates momen- 
tarily.—That a four-year-old chiid 
after leaving the curb merely hesi- 
tated for a brief time in the street 
from childish indecision before ad- 
vancing onto the track did not give 
the motorman the right to proceed 
under the idea that the child did not 
intend to go onto the track. Simon 
v. Metropolitan St. Ry. Co., 132 S.W. 
250, 231 Mo. 65, 140 Am.S.R. 498. 


41. Madden v. Chalmers, 214 N.Y. 
S. 268, 215 App.Div. 549. 


[a] Five-year-old child.—Madden 
v. Chalmers, 214 N.Y.S. 268, 215 App. 
Div. 549. 


42. See cases infra note 43. 


43. Hanley v. Ft. Dodge Light, etc., 
Co., 107 N.W. 593, 110 N.W. 579, 133 
Iowa 326; Jett-v. Central Electric R. 
Co) cle Suwa fos, LTS No. 664. 


[a] For example (1) where a girl 
and boy aged eleven and nine respec- 
tively were seen ahead on the track, 
walking in the same direction as the 
approaching car, it was held that the 
motorman hada right in the first in- 
stance to presume that they had look- 
ed (Jett v. Central Electric R. Co., 
77 S.W. 738, 178 Mo. 664), (2): or 
would look (Jett v. Central Electric 
Co., supra) (3) and that seeing the 
ear coming they would get out of the 
way (Jett v. Central Electric Co., su- 
pra). (4) Where the motorman sees 
a child cross the track in front of 
the car going in a direction that will 
carry him out of danger of collision 
as it would appear to a reasonably 
prudent man, taking into considera- 
tion the size of the child, the motor- 
man has the right to presume that the 
child is not in danger. Hanley v. Ft. 
Dodge Light, ete., Co., 107 N.W. 593, 
110 N.W. 579, 133 Iowa 326. 


44, Jones v. Birmingham Ry., 
Light & Power Co., 67 So. 801, 12 Ala. 


App. 474 [cert den 69 So. 1018, 193 
Ala. 676]. 5 


[a] For example, (1) a motorman 
may assume that a nurse in charge of 
a child on a street will not permit the 
child to cross the track in dangerous 
proximity to the car. (Jones v. Bir- 
mingham Ry., Light & Power Co., 67 
So. 801, 803, 12 Ala.App. 474 [cert 
den 69 So. 1018, 193 Ala. 676]), (2) 
Since the motorman had a right to 
assume that the nurse would dis- 
charge her duty and would pay prop- 
er care and attention to the child and 
not permit it to play on, or to at- 
tempt to cross, the track, in danger- 
ous proximity to the approaching car 
(Jones v. Birmingham Ry., Light & 
Power Co., supra). (3) “And the mo- 
torman had a right to act on such as- 
sumption until it became reasonably 
apparent that the nurse was neglect- 
ing such duty and would likely per- 
mit the child to go on or dangerously 
near the track.’”’ Jones v. Birming- 
ham Ry., Light & Power Co., supra. 


45. See supra § 352. 
46. See supra § 354. 
47. Colo.—Denver City Tramway 


Co. v. Brown, 143 P. 364, 57 Colo. 484. 


Ill.— Chicago City R. Co. v. Tuohy, 
95 Ill.App. 314 [aff 63 N.E. 997, 196 
Ill. 410, 58 L.R.A. 270]. 


Mo.—Butler v. Metropolitan St. R. 
Co., 93 S.W. 877, 11% Mo.App. 354. 


Porto Rico.—Bird v. Porto Rico 
R., ete., Co., 33 Porto Rico 162. 


W.Va.—Potts v. Union Traction Co., 
83 S.B. 918, 75 W.Va. 212. 


[a] Thus (1) where children are 
at play in the street, it is the duty of 
a motorman on a street car to sound 
warnings and to take precautions 
against their injury. Byrnes v. 
Brooklyn Heights R. Co., 133 N.Y.S. 
243, 148 App.Div. 794; McFarland v. 
Elmira Water, Light & R. Co., 120 
N.Y.S. 292, 136 App.Div. 194 (chil- 
dren playing ‘‘tag’’). (2) A traction 
company is negligent where without 
warning it runs a ear at full speed 
while approaching a public crossing, 
although not a street intersection, 
while deceased and several other chil- 
dren were walking on the sidewalk 
toward the crossing with their backs 
to the car, and in full view of the 
motorman. Stephens v. Cincinnati 
Traction Co., 31 OhioCir.Ct. 439. 


[b] As to child running from be- 
hind another car.—A street railroad 
is not guilty of negligence by reason 
of failure to give signal as regards 
injuries to a child running from be- 
hind another street car bound in the 
opposite direction. Crone v. Harris- 


burg Rys. Co., 143 A. 108, 293 Pa. 
428. 
[e] Where warning inefficacious.— 


(1) Whether or not a gong is sounded 
at the time of an accident is immate- 
rial in a case of a child of tender years 
injured or killed while attempting to 
cross a street car track (Chicago City 
R. Co. v. Reddick, 139 Ill.App. 160. 
See Schultz v. Aurora, P. & J. Ry. Co., 
208 ‘Ill.App. 338); (2) and where a 
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front of a moving car need not be anticipated by 
the motorman.?® 


[§ 356] cc. Duty To Sound Warning, To Control 
Car, To Slow Up, and To Stop. In pursuance of his 
duty to use all reasonable efforts to avoid injury to 
a child who is, or ought to be, seen on, near, or ap- 
proaching the track,*® the motorman of a street car 
may be required, on seeing a child in such a situa- 
tion, to sound a warning;*7 to keep the car under 
control,*® particularly where the child seen on or 


twenty-three-month-old child was 
seen approaching the track at a speed 
which would clearly have caused its 
injury by an approaching car, the 
sounding of a warning would not in 
the least degree warn a child of such 
tender years, as it would an adult 
(Lott v. Sydney & Glace Bay Ry. Co., 
41 N.S. 153, 163, 2 HastL.R. 309 
[aff 42 Can.S.C. 220]). (3) “It might 
have the opposite, if any effect.” Lott 
v. Sydney & Glace Bay Ry. Co., supra. 


48. Sheffield Co. v. Harris, 61 So. 
88, 183 Ala. 357; Denver City Tram- 
way Co. v. Brown, 143 P. 364,.57 Colo. 
484; Childress v. Southwest Missouri 
Hee 126 S.W. 169, 175, 141 Mo:App. 


[a] Thus (1) ‘when a motorman 
discovers a small child running to- 
ward the track on the street ahead of 
him, ordinary care requires that he 
should keep his car under very sure 
control” (Pickell v. St. Paul City Ry. 
Co., 189 N.W. 616, 617, 120 Minn. 340),. 
(2) and reasonable prudence demand- 
ed that he should exercise greater 
care in keeping his car under control 
than would have been required had 
she not been there (Pickell v. St. Paul 
City Ry. Co., supra). (3) Motorman 
Seeing children playing near tracks 
must keep car under such control 
that it can be stopped immediately. 
Borteck v. Philadelphia Rapid Transit 
Cogy M3. VA. j85635. 285 Pat 32.0851) 
Where a motorman and conductor of 
a street car see a child twenty months 
old approachittg the track, the car 
should be brought under control, and 
until there no longer exists a possi- 
bility that the child will be run over. 
Danna v. City of Monroe, 55 So. 741, 
129 La. 138. (5) Where a motorman, 
after seeing a child under four years: 
of age running ahead of the car close 
to the track, fails to maintain a slow 
speed and to keep the car at such dis- 
tance from the child as to be able to. 
avoid a collision in case the child 
should attempt to cross in front of 
the car, the motorman is guilty of 
gross negligence. Fulco v. Shreve- 
port Traction Co., 70 So. 812, 138 La. 
809. (6) ‘When he sees such a child 
[of tender years] or children on or 
in dangerous proximity to the track,. 
the law requires him to at once put 
his car under such control as to im- 
mediately stop it, if that becomes 
necessary to avert injury.” Sheffield’ 
Co. vv. Harris, 61 So. 88, 91, 283) Ata. 
357. To same effect Birmingham, E.. 
& B. R. Co. v. Feast, 68 So. 294, 192° 
Ala. 410. (7) Where a child of ten-. 
der years is approaching a street car 
track, the motorman is bound to bring 
the car under perfect control, so as to- 
be able to stop instantly to avoid in- 
jury. Monrean v. Hastern Wisconsin 
Ry. & Light Co., 140 N.W. 309, 152 
Wis. 618. (8) It was the duty of a 
motorman, on approaching a crowd 
of boys playing ‘“‘tag’’ near the track, 
to check the speed of the car, so as 
to have it under control. McFarland 
v. Elmira Water, Light & R. Co., 120 
N.Y.S. 292, 136 App.Div. 194. 


[b] Control more complete than 
in case of adults.—(1) “As young 
children are notoriously less capable 


+ 4€3, 160 Mo.App. 334. 
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dangerously near the track is of very tender years ;*° 
to reduce the speed of the car,°° and if necessary to 
stop,°! if that can be done without endangering the 
passengers ;°? or to use all reasonable means to stop 
Under particular 


it in time to avoid the injury.** 


of caring for themselves than adults 
are, the law demands . ... a 
Pe Une rean tenn. ten ha (ea UclOMmy In! 
keeping its car well in hand and in 
controlling its movements so as to 
prevent injury to small children, than 
it demands in the case of adults.” 
Childress v. Southwest Missouri R. 
Co., 126 S.W. 169, 174, 141 Mo.App. 
667. (2) Pherefore, where a motor- 
man sees a child leaving an alley 
and starting across the street, it is 
the motorman’s duty to slacken speed 
and get the car under control, with 
the brakes ready for instantaneous 
use, so that if the child, without ex- 
ereising the care of a grown person, 
attempts to cross the track, the mo- 
torman will be in a condition at least 
greatly to lessen the chances of.col- 
lision. Childress v. Southwest Mis- 
souri R. Co., supra. 


[c] Mere presence of a child but 
three years of age on a street rail- 
read track is in itself sufficient warn- 
ing to the motorman to put his car 
under immediate cortrol. Wagner v. 
Metropolitan St. Ry. Co. 142 S.W. 


49. Monrean v. Eastern Wisconsin 
Ry. & Light Co., 140 N.W. 309, 152 
Wis. 618. 


[a] Reason for rule.—‘For such 
a child is obviously unaware of dan- 
ger and practically incapable of 
avoiding it.” Monrean v. Eastern 
Wisconsin Ry. & Light Co., 140 N.W. 
309, 310, 152 Wis. 618. 

50. Chicago City R. Co. v. Tuohy, 


95 Tll.App. 314 [aff 63 N.E. 997, 196 
Til. 410, 58 L.R.A. 270]; Childress v. 


Southwest Missouri R. Co., 126 S.W. 


169, 141 Mo.App. 667; Potts v. Union 
‘Traction Co., 83 S.E. 918, 75 W.Va. 212. 


[a] Running street car at high 
and dangerous speed (1) whereby a 
child in the exercise of due care is 
run over and killed, renders the com- 
pany liable to the parents (Cytron v. 
St. Louis Transit Co., 104 S.W. 109, 
205 Mo. 692) (2) in the absence of 
contributory negligence on their part 
“see infra § 405). 


[b] Whether duty to check speed 
in anticipation of child attempting to 
cross in front of car.—The motorman 
of a street car is not required to 
check the speed of his car in antici- 


' pation that a child will attempt to 


cross in front of the car. Rollo v. 
City. lectric Co.) i115) INVW. 1727, 162 
Mich. 77. 


[ec] In Philippines (1) under the 
penal code dividing negligence into 
different classes, a motorman who 
sees a child of very tender years ap- 
proaching the car track and fails to 
reduce the speed of the car may be 
guilty of homicide committed through 
reckless negligence (U.S. v. Clemente, 
24 Philippine 178), (2) and the fact 
that such a child suddenly darted 
‘in front of the car does not excuse the 
motorman (U.S. v. Clemente, supra). 


51. Sheffield Co. v. Harris, 61 So. 
88, 183 Ala. 857; Cytron vy. St. Louis 
Transit Co., 104 S.W. 109, 205 Mo. 
692; Goldberg v. Philadelphia Rapid 
Transit Co., 148 A. 104, 299 Pa. 79; 
Potts v. Union Traction Co., 83 S.E. 
918, 75 W.Va 212. 

[a] Thus (1) where a ehild of less 
than three years should have been 
seen in a position of peril near the 
track, the car should haye been stop- 
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ped to avert an accident. Turnbow 
v. Dunham, 197 S.W. 103, 272 Mo. 53. 
(2) Where it was reasonably appar- 
ent to the gripman that a child of 
four intended to cross in front of the 
car, and the gripman recklessly and 
negligently failed to stop the car, and 
ran against the infant, or the infant, 
by reason of such conduct, was 
brought into collision with the car, 
the infant could recover. Perryman 
vy. Chicago City Ry. Co., 89 N.E.°98Q, 
242 Tl. 269. (8) A ehild five years 
old, struck by an electric car, will be 
entitled to damages, where the motor- 
man could have seen the child on the 
unobstructed street, approaching the 
track when the car was still over 
two hundred feet distant from the 
point of the accident, and the car not 
only ran that distance, but passed 
over one hundred and forty feet be- 
yond, after striking the boy, before 
it was stopped. Drenberg v. Mahon- 
ing & S. Ry. & Light Co., 55 Pa.Super. 
218. (4) A-motorman who saw a 
child in a two and a half foot space 
between a fence and the track should 
stop to avert an accident. Bird v. 
Porto Rico Railway, etc., Co., 33 Porto 
Rico 162. 


[b] That motorman sees child 
four years of age approaching street 
car track from the sidewalk ahead of 
the car is in itself sufficient to re- 
quire him to stop the car to prevent 
injury. Simon v. Metropolitan St. 
Ry. Co., 132 S.W. 250, 231 Mo. 65, 140 
Am.S.R. 498. 


[ec] Duty to stop notwithstanding 
signals given.—Where, by the exer- 
cise of proper vigilance, a motorman 
may see a child in time to stop the 
ear, and avoid injuring him, he must 
do so, and when he sees the child, 
and conduct indicating that he in- 
tends to cross the track, the motor- 
man must, notwithstanding the giv- 
ing of signals, use every effort to stop 
the car and avoid injuring the child. 
Tecker v. Seattle, R. & S. Ry. Co., 
111 P. 791, 60 Wash. 570, Ann.Cas. 
1912B 842. 


52. Cytron v. St. Louis Transit Co., 
104 S.W. 109, 205 Mo. 692; Wagner v. 
Metropolitan St. Ry. Co., 142 S.Ww. 
463, 160 Mo.App. 334. 


53. Ind.—Indianapolis St. R. Co. v. 
Schomberg, 72 N.E. 1041, 164 Ind. 


111; Hammond, ete., Electric St. R. 
Co. v. Blockie, 82 N.E. 541, 40 Ind. 
App. 497; Citizens St. R. Co. v. Ha- 


mer, 62 N.E. 658, 63 N.E. 778, 29 Ind. 
App. 426. 


Mo.—Cytron v. St. Louis Transit 
Co., 104 S.W. 109, 205 Mo. 692; Meek- 
er v. Metropolitan St. R. Co., 77 S.W. 
58, 178 Mo. 178. 


N.Y.—Kitay v. Brooklyn, etc., R. 
Co., 48 N.Y.S! 982, 23 App.Div. 228; 
Huerzeler v. Central Crosstown R. 
Co., 20 N.Y.S. 676, 1 Mise. 136 [aff 
34 N.H. 1101, 189 N.Y. 496]. 


Pa.—Bortech vy. Philadelphia Rapid 
Transit Co., 131 A. 856, 285 Pa. 320. 


R.I.—Nahabedian v. United Blec- 
tric Rys. Co., 149 A, 19, 50 R.I. 455. 


[a]. Motorman is not. required to 
use all possible means to stop his car 
on seeing a child approach track 
ahead of car. Nahabedian v. United 
FUE: Rys. Co., 149 A. 19, 50 R.T. 


a 


[b] Duty where child of tender 


circumstances the motorman of a car may be re- 
quired not to start his car while a child is in a 
dangerous place near the track.’* 
man sees a child of tender years near the track and 


Where a motor- 


~ > 


years should be seen near track.— 
(1) Where a child of less than three 
years should be seen in a perilous 
position near the track, if the car 
were to be moved forward at all, it 
should be done in a watchful and care- 
ful way, so that the car could be 
stopped in time to avert any actual 
danger that might develop. The 
mere fact that the car is moved siow- 
ly past such a child does not relieve 
the situation since a car moved slow- 
ly without a proper lookout for the 
child was just as likely to injure the 
child, as if the car were moving rap- 
idly; in fact the slower the move- 
ment the greater the time the child 
is permitted to move under the car. 
Turnbow v. Dunham, 197 S.W. 103, 
272 Mo. 53. 


[c] Failure to stop held negligent. 
—Failure to cut off the power and ap- 
ply the brakes until, or about, the 
time the child is struck may consti- 
tute negligence. Hammond, etc., 
Electric St. R. Co. v. Blockie, 82 N.E. 
541, 40 Ind.App. 497; Toledo R., etc., 
Co. v. Wettstein, 33 OhioCir.Ct. 15; 
Colter v. Cincinnati St. R. Co., 18 Ohio 
Cir.Ct. 382, 9 OhioCir.Dec. 865; Ta- 
tarewicz v. United Traction Co., 69 
A. 995, 220 Pa. 560; Gutierrez v. La- 


redo Electric, etc» Co., (Tex.Civ.-App.) | 


45 S.W. 310 


[dad] Failure to see child or to 
sound warning not negligent.—(1) 
Where a motorman saw a child play- 
ing on the sidewalk, and, in the dis- 
charge of his duty to others, turned 
his eyes in another direction, and a 
moment later saw the child running 
toward the track, but too late to en- 
able him to stop the car, although he 
did all that could be done, he was 
guilty of no negligence in failing to 
see the child leave the sidewalk and 
run toward the car, so as to render 
the street railroad company liable for 
its death. Cloud y. Alexandria Elec- 
tric Railways Co., 46 So. 1017, 121 
La. 106i, 18) TRAINS. STi ye Cy oats 
the motorman does everything in his 
power to stop the ear when a boy 
starts to run across the street, he is 
not chargeable with negligence’ be- 
cause of his failure to give signals. 
Graham v. Consolidated Traction Co., 
44 A. 964, 64 N.J.Law 1 


te] Error of judgment.—(1) 
Where injuries to a child are caused 
by the motorman’s reversing the car 
when an ordinarily prudent person 
would not have done so, the company 
is liable. South Covington, etc., St. 
R. Co. v. Herrklotz, 47 S.W. 265, 104 
Ky. 400, 20 Ky.L. 750. (2) However, 
where, when he saw a boy on the 
traek, the motorman had only an in- 
stant in which to act, and immediate- 
ly reversed the car and applied the 
air brakes, believing he did not have 
time to do that and also lower the 
fender (Battles v. United Rys. Co. of 
St. Louis, 161 S.W. 614, 178 Mo.App. 
596), (3) he was not negligent in not 
lowering the fender (see supra § 332). 


54. See case infra this note. 


[a] Where motorman observes 
boy handing change to person on thé 
front platform of the car and should 
have known of the likelihood of the 
boy being struck by the car if started, 
but nevertheless started it, the street 
railway company is liable. Wechsler 
“4 LF awess Rys. .Co., 93 A. 19, 247 

a. 96. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


apparently intending to cross ahead of the Camonce 
or if the motorman sees a child approaching the 
track in time to stop,®? and the motorman fails to 
stop the car,*®* he is negligent and the company is 
However, in aceordance with the general 
rule heretofore stated,®® it is not the duty of a 
motorman to stop his ear, or t6 slacken its speed, 
whenever he see a child in or near the street, un- 
less there is some circumstance sufficient to warn a 
person of ordinary prudence that the child is. or is 
likely to be endangered by the operation of the 
car,°° or unless, as a man of ordinary care and pru- 
dence, he has reason, or should have reason, to 
apprehend that his failure to do so would cause in- 
jury to a child seen approaching the track,®! or 
would have been 


liable. 


unless it is reasonably apparent, or 
to a reasonably cautious man, that, 
of the car is checked or stopped it 


55-56. Perryman v. Chicago City 
Ry. Co., 89 N.E. 980, 242 Ill. 269. 


57. Goldberg v. Philadelphia 
Bee. Transit Co., 149 A. 104, 299 Pa. 
9. 


58. Perryman v. Chicago City Ry. 
Co., 89 N.E. 980, 242 Ill. 269; Gold- 
berg v. Philadelphia Rapid Transit 
Co., 149 A. 104, 299 Pa. 79. 


59. See supra § 340. 


60. Hanley v. Ft. Dodge Light, 
ete; Cow LOT NW. 5937) £10 INOW: 579, 
133 Iowa 326; State v. Washington, 
B. & A. BHlectric R. Co., 131 A. 822, 
149 Md. 443; Cincinnati Traction Co. 
v. Simon, 28 OhioCir.Ct. 780. 


61. Cincinnati Traction 
Simon, 28 OhioCir.Ct. 780. 


62. Hanley v. Ft. Dodge Light, etc., 
Co., 107 N.W. 593, 110 N.W. 579, 133 
Iowa 326. 


63. Cerrano v. Portland Ry., Light 
& Power Co., 126 P. 37, 62 Or. 421. 


64. Casey v. Chicago Consol. Trac- 
tion Co., 174 Tll.App. 51; Cerrano v. 
Portland Ry., Light & Power Co., 
PAG ole oe Or 421) 


65. Casey v. Chicago Consol. Trac- 
tion Co., 174 Ill.App. 51; Cerrano v. 
Portland Ry., Light & Power Co., 126 
P. 37,.62 Or. 421. 


66. Cerrano v. Portland Ry., Light 
& Power Co., 126 P. 387, 62 Or. 421. 


67. lLiska v. Chieago Rys. Co., 149 
N.E. 469, 318 Ill. 570; Casey v. Chi- 
cago Consol. Traction Co., 174 Ill. 
App. 51; Simon v. Metropolitan St. 
Ry. Co., (Mo.App.) 213 S.W. 147; Cer- 
rano v. Portland Ry., Light & Power 
Co., 126 P. 37, 62 Or. 421. 


fa] Four and a half year old child. 
—Cerrano v. Portland Ry., Light & 
Power Co., 126 P. 37, 62 Or. 421. 


[b] Four-year-cld child.—Simon 
vy. Metropolitan St. Ry. Co., (Mo.App.) 
213 S.W. 147. 


[ec] Child, aged three years and 
five months.—Liska v. Chicago Rys. 
Co., 149 N.E. 469, 318 Dll. 570. 


[d] hree-year-old child.—Casey 
v. Chicago Consol. Traction Co., 174 
Ill.App. 51. 


68. Carrick v. New Orleans Public 
Service, 120 So. 485, 10 La.App. 105 
[foll Pyaette v. New Orleans Public 
Service, 120 So. 485, 10 La.App. 105]; 
Simon v. Metropolitan St. Ry. Co., 
(Mo.App.) 213 S.W. 147; Cerrano_ v. 
Portland Ry., Light & Power Co., 
126 P. 37, 62 Or. 421. 


[a] “A motorman of an electric 


street car who sees a child playing 
upon one of the sidewalks, and in the 


Co. Vv. 


would strike the 


et 


STREET RAILROADS 


the approaching 


sidewalk®® or in 


negligent.7? 


unless the speed 
reasonable effort 


discharge of his duty to others, who, 
for aught he knows, may be in dan- 
ger, turns his eyes in another direc- 
tion, is guilty of no negligence in 
failing to see the child leave the side- 
walk and run in the direction of the 
approaching car, and where it ap- 
pears that he saw the child a moment 
afterwards running towards’ the 
track, but too late to enable him to 
stop the car, though he did all that 
could then be done to stop it, the 
blame for the resulting tragedy can- 
not be laid at his door.’’ Cloud v. 
Alexandria Electric Rys. Co., 46 So. 
1017, 121 La. 1061, 18 L.R.A.N.S. 371 
[quot Pyaette v. New Orleans Public 
Service, 120 So. 483, 485, 10 La.App. 
300]. ' 


69. Cerrano v. Portland Ry., Light 
& Power Co., 126 P. 37, 62 Or. 421. 


70. Casey v. Chicago Consol. Trac- 
tion Co., 174 Ill.App. 51. 


71. Liska v. Chicago Rys. Co., 149 
N.B. 469, 318—-Ill. 570; Cerrano -v. 
Portland Ry., Light & Power Co., 


126 P. 387, 62 Or, 421. 


72. Pyaette v. New Orleans Public 
Service, 120 So. 483, 10 La.App. 300 
[foll Carrick v. New Orleans Publie 
Service, 120 So. 485, 10 La.App. 105]; 
Moss v. Philadelphia Traction Co., 
36 A. 865, 180 Pa. 389. 


[a] For example (1) a motorman 
is not negligent in running down a 
child, where, on seeing the child, he 
cut off the power and applied his 
brakes, but had no time to lower fend- 
er. Carrick v. New Orleans Public 
Service, 120 So. 485, 10, La.App. 105 
[foll Pyaette v. New Orleans Public 
Service, 120 So. 483, 10 La.App. 300]. 
(2) Where a motorman, on seeing a 
child standing in the street near the 
curb, stops his car as soon as possi- 
ble, after seeing the child start to 
run across the track, the employer is 
not chargeable with negligence, in 
the absence of a claim that the car 
was not properly equipped with 
brakes. Liska v. Chicago Rys. Co., 
149 N.E. 469, 318 Ill. 570. 


73. See supra § 351. 


74, Del.—Gismondi v. People’s Ry. 
Co., 88 A. 136, 25 Del. 577; Di Prisco 
v. Wilmington City R. Co., 57 A. 906, 
20 Del. 527. 


Ga.—Perry v. Macon Consol, St. R. 
Co., 29 S.E. 304, 101 Ga. 400. 


Ill._—Perryman v. Chicago City Ry. 
Co., 89 N.H. 980, 242 Ill. 269 [aff 145 
lll.App. 187]; Rack v. Chicago City 
R. Co., 50 N.E. 668, 178 Dll. 289, 44 L. 
R.A, 127 [aff 69 Ill.App. 656]; Casey 
v. Chicago Consol. Traction Co., 174 


Ill.App. 51; Wilson v. Chicago City 
R. Co., 133 Ill.App. 433; Pfeiffer v. 
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child.*? Or, as otherwise stated, since no such duty 
arises until the motorman sees®* or, in the exercise of 
reasonable care, can see** that the child so situat- 
ed, is about,°° or is liable,** to get into the path of 


car, a motorman is not required 


to slacken the speed, or to stop his ear, merely be- 
cause a small child®’ is seen in a safe place on the 


a safe place in the street®® or on 


the eurb,*° or near the curb™! as the car approaches; 
and, where on seeing a child approach the track the 
motorman stops as soon as he can do so, he is not 
Similarly, since a street railway com- 
pany is not hable for inevitable accidénts resulting 
from sudden and unexpected acts of children,” the 
company is not liable where the child suddenly runs 
in front of or against a moving car before it can 
be stopped or its speed slackened, although every 


to do so is exercised.?4 However 


Chicago City R. Co., 96 Ill.App, 10. 
See Warren v. Chicago City Ry. Co., 
210 Ill.App. 114; Pico v. Chicago Rys. 
Co., 208 Tll.App. 293. 


Ky.—Louisyille R. Co. v. Edelen, 96 
S.W. 901,123 Ky. 629, 29 Ky. 1125; 
Lexington R. Co. v. Vanladen, 107 
S.W. 740, 32 Ky.L. 1047; Paducah St. 
R. Co. v. Adkins, 14 Ky.L. 425. 


La.—Cannon v. City of Alexandria, 
80 So. 540, 144 La. 288; Litolff v. New 
Orleans Ry. & Light Co., 50 So. 105; 
124 La. 278; Miller v. St. Charles St. 
R. Co., 38 So. 401, 114 La. 409; Camp- 
bell v. New Orleans City R. Co., 28 
So. 985, 104 La. 188; Sciortino v. 
Crescent City” Rv -Co:, 21 “So; +114549 
La.Ann. 7; McLaughlin v. New Or- 
leans, etc., R. Co., 18 So. 703, 48 La. 
Ann. 23; Gallaher v. Crescent City 
R. Co., 37 La.Ann. 288; Pyaette v. 
New Orleans Publie Service, 120 So. 
483, 10 La.App. 300 [foll Carriek 
v. New Orleans Public Service, 120. 
So. 485, 10 La.App. 105]. 


Mass.—Bouthillier v. Old Colony 
St. R. Co., 75 N.E. 960, 189 Mass. 537. 


Mich.—Rollo v. City Blectric R. 
Co,, 115 N.W. 727, 152 Mich. 77; Coes- 
sens v. Rapid R. Co., 99 NW. T7d1,. 
136 Mich. 481. But see Mulvihill v. 
Detroit United Ry., 203 N.W. 949, 231 
Mich. 123 (whether in a particular 
ease child ran suddenly in front of 
car and motorman did all reasonably 
prudent man could held for jury). 


Mo.—Maschek vy. St. Louis R. Co., » 
71 Mo. 276; Boland v. Missouri R. 
Co., 36 Mo. 484; Kennedy v. St. Louis 
R. Co., 48 Mo.App. .1. 


N.J.—Baier-v. Camden, ete., R. Co.,. 
52 A. 215, 68 N.J.Law 42; Graham v. 
Consolidated Traction Co., 44 A. 964, 
64 N.J.Law 10. 


N.Y.—Stabenau v. Atlantic Ave, R. 
Co., .50_N:B.-277, 155 NY Hb115468° Ama: 
S.R. 698; Fenton v. Second Ave. R. 
Co., 26 N.E. 967, 126 N.Y. 625, 4 Silv. 
A. 380; Dorman v. Broadway R. Co., 23 
N.E, 162, 117-N.Y. 655, 2 -Silv. A. 422; 
Dayidson v. Metropolitan St. R. Co., 
78 N.Y.S. 352, 75 App.Div. 426; Hirsch- 
man v. Dry Dock, etc., R.'Co., 61 N.Y.. 
S. 304, 46 App.Div. 621; Adams v.. 
Nassau Electric R. Co., 58 N.Y.S. 543, 
41 App.Div. 334 [rearg den 60 N.Y.S. 
1132, 44 App.Div. 629]; Greenberg v. 
Third Ave. R. Co., 55 N.Y.S. 135, 35 
App.Div. 619; Ehrman v. Nassau Blec- 
trie R. Co., 48 N.Y.S. 379, 23 App.Div. 
21; Ogier.v. Albany R. Co., 34 N.Y.S. 
867, 88 Hun 486; Bello v. Metropolitan 
St. R. Co., 35 N.Y.S. 831, 14 Misc. 279 
[aff 87 N.Y.S. 969, 2 App.Div. 313]; 
Wolf v. Houston, etc., R. Co., 2 N.Y.S. 
789, 50 Hun 604, 16 N.Y.Civ.Proc. 107. 


Ohio.—Cohn v. Cincinnati Traction 
Co., 26 OhioCir.Ct.N.S. 267; Foy v. 
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to relieve the company of liability in such a case 
it is necessary that the car be operated af a reason- 


able rate of speed.*® 


Under vigilant watch ordinance. 
called vigilant watch ordinances a motorman is, on 
the first appearance of danger*® to children seen on, 
near, or approaching, required to stop within the 
shortest time and space possible,77 and failure to 
stop within such time and space, resulting in inju- 
ries to a child constitutes negligence for which 


the company is liable.“ 


[§ 357] (2) Infirm or. Otherwise Disabled Per- 
It is the duty of a street railway company to 
run its cars with due regard to the rights of aged 


sons. 


STREET RAILROADS 


Under the so- 


and infirm persons,’® and* the company is liable if 


Toledo Consol. St. R. Co., 10 OhioCir. 
Ct. 151, 6 OhioCir.Dec. 396. 


Or.—Cerrano v. Portland Ry., Light 
.& Power Co., 126 P. 37, 62 Or. 421. 


Pa.—Crane v. Harrisburg Rys. Co., 
143 A. 108, 293 Pa. 428; Sontgen v. 
Kittanning, etc., St. R. Co., 62 A. 523, 
213 Pa. 114; Leitzel v. Harrisburg 
Traction Co., 62 A. 102, 212 Pa. 608; 
Miller v. Union Traction Co., 48 A. 
864, 198 Pa. 6389; Hunter v. Consoli- 
dated Traction Co., 44 A. 578, 193 Pa. 
557; Mulcahy v. Blectric Traction 
Co., 39 A. 1106, 185 Pa. 427; Callary_v. 
Haston Transit Co., 39 A. 813, 185 Pa. 
176; Pletcher v. Scranton Traction 
‘Co., 39 A. 837, 185 Pa. 147; Funk v. 
Electric Traction Co., 34 A. 861, 175 
Pa. 559; Fleishman v. Neversink 
Mountain R. Co., 34 A. 119, 174 Pa. 
510; Flanagan v. People’s Pass. R. 
Co,, 29 A:-743, 163 Pa. 102; Chilton 
v. Central Traction Co., 25 A. 606, 152 
Pa. 425; Frank vy. Allegheny Valley 
St. Ry. Co., 58 Pa.Super. 544. 


Va.—Trumbo v. City St.-Car Co., 
47 S.E, 124, 89 Va. 780. 


Wis.—Holdridge v. Mendenhall, 83 
N.W. 1109, 108 Wis. 1, 81 Am.S.R. 
871. 


[a] If motorman takes all precau- 
tions that reasonably prudent man 
would take under the circumstances, 
-and the child, from a place apparently 
safe, suddenly rushes upon the track 
too late for the motorman to stop the 
car, there can be no recovery. Rollo 
v. City Electric R. Co., 115 N.W. 727, 
152 Mich. 77. 


[b] No liability despite absence of 
fender.—Where child under six sud- 
denly ran upon electric railway track 
in front and within six feet of car 
passing in opposite direction at ten 
miles an hour, and the motorman, do- 
ing all that was possible after seeing 
child, could not avert fatal injury, 
the parents could not recover, al- 
though car had no fender, as re- 
quired by Act (1912) No. 116, where 
a fender could not have been effec- 
tively used under’ circumstances. 
Cannon vy. City of Alexandria, 80 So. 
540, 144 La. 288. 


Eauipment of cars in general see 
supra § 286. 


75. Netter’s Adm’r_ v. Louisville 
Ry. Co., 121 S.W. 636, 134 Ky. 678. 


76. Esstman v. United Rys. Co. of 
‘St. Louis, (Mo.) 216 S.W. 526; Heinzle 
v. Metropolitan St. Ry. Co., 111 S.Ww. 
536, 213 Mo. 102; ‘Cornovski.v. St. 
poe Transit Co., 106 S.W. 51, 207 Mo. 
263. 


[a] Duty to stop on seeing child 


approach track as distinguished from 
duty to adult.—(1) While the motor- 
man is not under any duty to stop his 
ear on merely seeing an adult person 
approach the track unless there is 
something noticeable in the conduct 
of such person to apprise the motor- 
man of his danger (see supra §§ 338, 
341) (2) the rule is not applicable to 
children of tender years seen ap- 
proaching the track (Simon v. Metro- 
politan St. Ry. Co., 1382 S.W.. 250, 231 
Mo. 65, 140 Am.S.R. 498). (3) In the 
case of children of tender years seen 
approaching the track, danger begins 
the instant the child leaves the side- 
walk headed toward the track (Simon 
v. Metropolitan St. Ry. Co., supra; 
Esstman v. United Rys. Co. of St. 
Louis, (Mo.) 216 S.W. 526; Heinzle v. 
Metropolitan St. Ry. Co., 111 S.W. 536, 
213 Mo. 102; Cornovski v. St. Louis 
Transit Co., 106 S.W. 51, 55, 207 Mo. 
263; Cytron v. Transit Co., 104 S.W. 
109, 205 Mo. 692; Bunyan v. Citizens’ 
St. Railroad, 29 S.W. 842, 127 Mo. 12; 
Blyston-Spencer v. United Rys. Co. of 
St. Louis, 132 S.W. 1175, 152 Mo.App. 
118), (4) although it seemed he was 


headed directly for the center of the 


car rather than ahead of it (Esstman 
v. United Rys. Co. of St. Louis, (Mo.) 
216 S.W. 526; Blyston-Spencer v. 
United Rys. Co. of St. Louis, supra). 
(5) “Our very instincts teach us 
that when a four year old child, un- 
attended, leaves the curb of a side- 
walk—that is, leaves a place of com- 
parative safety—and heads across a 
street devoted to traffic in a great 
city, with a car track 12 feet away 
on whieh a car is approaching (as 
here), the little one as surely and in- 
stantaneously plunges into danger, 
as that the square of the hypothenuse 
of a right angled triangle equals the 
sum of the squares of the other two 
sides, i. e., it is axiomatic.” Cornoy- 
ski v. St. Louis Transit Co., 106 S.W. 
51, 54, 207 Mo. 263 [quot Simon v. 
Metropolitan St. Ry. Co., 182 S.W. 250, 
253, 231 Mo. 65]. 


77. Esstman v. United Rys. Co. of 
St. Louis, (Mo.) 216 S.W. 526; Heinzle 
v. Metropolitan St. Ry. Co., 111 S.W. 
536, 213 Mo. 102; Cornovski. v. St. 
Louis Transit Co., 106 S.W. 51, 207 
Mo. 263; Blyston-Spencer v. United 
Rys. Co. of St. Louis, 182 S.W. 1175, 
152 Mo.App. 118. 


[a] As to children seen approach- 
ing track at intersection.—Under the 
vigilant watch ordinance of the city 
of St. Louis, it was the duty of a 
street railway’s motorman operating 
through a street at an intersection, 
where he saw a child crossing the 
street, to have kept a vigilant watch 
for the first appearance of danger, 


[§§ 356-357 


it does not use due and ordinary care, in proportion 
to the danger, to avoid injury to such persons,®°® er 
persons otherwise disabled.*+ 
motorman must be alert and watchful to avoid in- 
jury to those who, because of advanced age*®’ or 
enfeebled physical condition,’**do not get off the 
track at the near approach of the ear. 
ease of children,** a higher degree of care must be 
exercised toward an adult person who, from any 
apparent disability or other cause, cannot be ex- 
pected to exercise the usual degree of prudence and 
care for his own protection.®® 
held that the duty of a motorman to keep a lookout 
for persons who may be on or near the track®® is 
applicable to’ persons who are disabled,®” such as 


Thus a street car 


As in the 


While it has been 


and to have stopped the car on such 
appearance in the shortest time and 
space possible. Esstman v. United 
Rys. Co. of St. Louis, (Mo.) 216 S.W. 
526. 


78. Esstman y. United Rys. Co. of 
St. Louis, (Mo.) 216 S.W. 526; Hein- 
zle v. Metropolitan St. Ry. Co., 111 S. 
W. 536, 213 Mo. 102; Cornovski v. St. 
Louis Transit Co., 106 S.W. 51, 207 
Mo. 263; Blyston-Spencer v. United 
Rys. Co. of St. Louis, 132 S.W. 1175, 
152 Mo.App. 118. 


79. ~ Indianapolis | “St-) "R= .Comsavs 
Schomberg, (ind.App.) 71 N.E. 2387 
[asf 72 N.E. 1041, 164 Ind. 111]. 


80. Indianapolis St. R. Co. vw. 
Schomberg, supra. 


[a] At street crossing.—It is the 
duty of a motorman in charge of a 
ear to take special care to have the 
car sufficiently under control to en- 
able him to avoid collision with aged 
and infirm persons on foot whose in- 
firmities are plainly evident and who 
may be crossing the line of railroad 
at a street crossing. Haight v. Ham- 
ton “St... “Cor, 29-Ont. 2I9e 


Duty to control car as to persons 
at street crossings generally see 
supra § 343. . 


81. See case infra this note. 


[a] Thus, where a person lying 
helpless on a street car track is run 
Over and killed by a_ street car 
equipped with an old-fashioned fender 
costing five dollars and consisting 
merely of a piece of bent piping with 
a rope on it and adjusted at twelve to 
fourteen inches above the track, so 
that a person lying on the track 
could not be saved no matter how 
slowly the car is running, and where 
there are more effective fenders in 
general use costing about thirty dol- 
lars, the street railroad company is 
liable. Smith v. Charlotte Electrie R. 
Co., 92 S.E. 382, 173 N.C. 489. 


Liability for failure to provide 
proper equipment to prevent injury to 
persons on or near track generally 
see supra § 3382. 


82. Curtin v. Metropolitan St. R. 
Co., 48 NVY.S. 581,22 Misc. 83 [att 
47 N.Y.S. 1134, 21 Mise. 788]. 


83. Curtin v. Metropolitan St. R. 
Co., supra. 
84 See supra § 851. 


85. Curtin v. Metropolitan St. R. 
Co:, ‘supra. 


86. See supra § 333. 


87. Griggs v. Kansas Cit Rys. 
Co., (Mo.) 228 S.W. 508. % x 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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those disabled by intoxication,®$ or otherwise,®® it 
has also been held that it is the duty of a street rail- 
road company to use reasonable care to equip its 
ears on the streets of the city, only with a view to 
discovering, and avoiding injuries to, persons us- 
ing the streets in the usual and ordinary way,°° 
and that there is no duty of prevision owed to per- 
sons who may, because intoxicated®! or for any other 
reason,?* lie down in practical disguise on or near 
the track; but that as to such persons, the only duty 
of a street car company is to use reasonable care 
not to injure them after their peril has been dis- 
covered,®* or would have been discovered by due 
care in the use of such facilities and equipment as 
were required by their duty, not to such persons, 
but to persons using the streets in some such way 
as was to be reasonably expected.°* It has also been 
held that, if a human being is seen by the operator 
of a street car lying upon the track, it is the op- 
erator’s duty to exercise the very highest degree of 
care to avoid injury to the person in such position.®® 
On discovering a person on or near the track the 
motorman may properly assume that such person 


88. Griggs v. Kansas City Rys. 
Co., supra. 42. 


Whether motorman required to 93. 
keep lookout for person lying on or 
near track see supra § 333. 


89. See case infra this note. 1. 
[a] Person disabled because of| supra. 


STREET RAILROADS 


corte object on track see supra § 


See supra § 338. 


99. Smith v. Salisbury & S. Ry. 
Co., TiWS.B. 9665, 162 NiCe29. (3) 


Smith v. Salisbury & S. Ry. Co., 
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is in full possession of his faculties,®* even though 
they may subsequently prove to be impaired,®? but 
the motorman is not entitled to presume that a 
person who is on or dangerously near the track and 
apparently insensible of his danger,®® by reason of 
intoxication,®® or sleepiness,! or any other like 
cause,” will stay or remain out of danger. In any 
event a street railway company is not. liable for 
injuries to disabled persons where it is impossible 
to stop the car in time to prevent injuring them aft- 
er their perilous position is observed.® 


Error of judgment in emergency situation. In an 
emergency situation a motorman’s error in judgment, 
when he acts with respect to a disabled person on 
the track, does not constitute negligence. 


[§ 358] c. Proximate Cause of Injury.> As in 
the case of injuries resulting from negligence gen- 
erally,® in order that the negligence of a street 
railroad company may impose liability for personal 
injuries sustained by persons on or near the tracks, 
it is essential that the company’s negligence be the 
proximate cause of such injuries,’ and it is not 


was not negligence. Gehringer v. 
Hrie Rys. Co:, 151 A. 703, 704, 301 Pa. 
103. (2) “The time was one of emer- 
gency and called for quick action.” 
Gehringer v. Erie Rys. Co., supra. 
“Plaintiff’s foot was caught un- 
der the wheel.” Gehringer v. Erie 
Rys. Co., supra. (4) “Guided by those 


age and weak mind.—Fearons v. Kan- 
sas City Elevated Ry. Co., 79 S.W. 
394, 180 Mo. 228. 


90. See supra § 332. 


91. Virginia Ry. & Power Co. v. 
Winstead’s Adm’r, 89 S.E. 83, 119 Va. 
326. 


92. Virginia Ry. & Power Co. v. 
Winstead’s Adm’r, supra. 


93. Virginia Ry. & Power Co. v. 
Winstead’s Adm’r, supra. 


$4. Virginia Ry. & Power Co. v. 
Winstead’s Adm’r, supra. 


[a] hus, where the motorman 
was looking ahead and would have 
seen a man using the track in the 
usual way in time to have done what- 
ever prudence might have dictated for 
his protection, and, after the car was 
close enough to disclose the probabil- 
ity that an apparent object which 
turned out to be a man who had gone 
to sleep on the track was a human 
being, the motorman did all he could 
to stop in time to save him, the street 
ear company is not liable. Virginia 
Ry. & Power Co. v. Winstead’s Adm’r, 
89 S.E. 88, 84, 119 Va. 326. 


95. Mentz vy. Second Ave. 
3 Abb.Dec. (N.Y.) 277. 


[a] Ordinary care insufficient.— 
(1) “Ordinary care is not sufficient 
under such circumstances” (Mentz v. 
Second Ave. R. Co., 3 Abb.Dec. (N.Y.) 
277), (2) and that ordinary care and 
diligence which would suffice to pro- 
tect a bale of goods is far below the 
standard of duty required on such an 
occasion, (Mentz v. Second Ave. R. Co., 
supra). 

96. See supra § 338. 


97. Handy v. New Orleans Public 
Service, 120 So. 271, 10 La.App. 72. 

[a] Pedestrian blind in one eye.— 
Handy v. New Orleans Public Service, 
120 So. 271, 10 La.App. 72. 


Whether motorman required to 
slow up or stop on discovery of un- 


[60 C. J.—31] 


R.7:Co., 


2. Smith v. Salisbury & S. Ry. Co., 
supra. 


[a] Aged person crossing track 
with back turned.—Where the motor- 
man of a car running at a high rate 
of speed in a populous part of a city 
sees an old man one hundred and 
forty feet away crossing the street 
diagonally, with his back toward the 
approaching car and his vision turned 
away therefrom, with cars on an- 
other track passing in~-front of 
him, and with nothing to indicate 
to the motorman that he is aware of 
the approaching danger, it is no time 
for the motorman to indulge in pre- 
sumptions. Saylor v. Union Traction 
Co., 81 N.B. 94, 40 Ind.App. 381 


38. Trigg v. Water, Light & Transit 
Go., 114 S.W. 972, 215 Mo. 521, 20 L.R. 
A.N.S. 987; Bennett v. Metropolitan 
St. R. Co., 99 S.W. 480, 122 Mo.App. 
703. 


{a] For example (1) where an in- 
toxicated person had lain down near 
the track at night so that his perilous 
position was not discovered until it 
was impossible to avert an injury by 
stopping the car or slackening its 
speed, the company is not liable. 
Trigg v. Water, Light & Transit Co., 
114 S.W. 972, 215 Mo, 521, 20 L.R.A. 
N.S. 987. (2) Where a man seventy- 
five years old, who, unknown to the 
motorman, was deaf, stood near the 
track watching some workmen, and 
was not seen by the motorman to be 
in danger until the car was six or 
eight feet away, when it was impossi- 
ble to stop in time, but the motorman 
redoubled his efforts to warn the man 
on the track by vigorously ringing 
the bell, the motorman was not neg- 
ligent. Bennett v. Metropolitan St. 
R. Co., 99 S.W. 480, 122 Mo.App. 703. 


4. See case infra this note. 


[a] Reversing car.—(1) That a 
pedestrian’s foot was caught by the 
car wheel, and the motorman reversed 
the car relying on directions of spec- 
tators but causing further injury, 


who hag the best opportunity to 
grasp the situation, the motorman did 
what they directed him to do.” 
Gehringer v. Erie Rys. Co., supra. 
(5) “Hven if it turned out not: to be 
the wisest thing to do, taking into 
account the emergency which con- 
fronted him it could not be said that 
he did not exercise care in following 
the direction of those who could ap- 
parently see what the situation de- 
manded.” Gehringer v. Erie Rys. Co., 
supra. 


5. Proximate cause: 
Generally see Torts [38 Cyc 442]. 


Contributory negligence see infra §§ 
359-406. 


Of damage see Damages §§ 69-74. 
eee of law or fact see infra § 


Weight and sufficiency of evidence see 
infra § 482. ‘ 


6 See Negligence §§ 477-499. 


7. Ala.—Kilgore v. Birmingham 
Ry., Light & Power Co., 75 So. 996, 
200 Ala. 238; Mobile Light & R. Co. 
v. Burch, 68 So. 509, 12 Ala.App. 421; 
Mobile Light & R. Co. v. Drooks, 66 So. 
824, 11 Ala.App. 595. 


Cal.—Gett v. Pacific Gas & Wlectric 
Co., 221 Po 376,192:-Cal. 621+ Baylor wv. 
Pacific Electric. Ry. :Co., 158 Pi 119, 
172 Cal. 638; Starck v. Pacific Elec- 
trie Col, 156° RP: 51, 172: Calva 7, ethAG 
1916E 58. 


Ky.— Louisville Ry. Co. v. Sweeney, 
163 S.W. 739, 157 Ky. 620. 


La.—Cannon v. City of Alexandria, 
80 So. 540, 144 La. 288; Handy v. New 
Orleans Public Service, Inc., (App.) 
120 So. 271. 

Mass.—Manning v. West End St. 
R. Co., 44 N.E. 135, 166 Mass. 230. 

Mich.—Hashman v. Pollak, 224 N. 
W. 338, 246 Mich. 408. 


Mo.—Cornovski v. St. Louis Transit 
Co., 106 S.W. 51, 207 Mo. 263; Dunn 
v. Cass Ave., etc., R. Co., 11 S.W. 1009,. 
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sufficient that the conditions existing at the time 
of the accident were such that the negligence of 
the eompany might possibly be inferred to be the 
proximate cause of the injury sustained.® 
the negligence of the street car company alone is 
the proximate or immediate cause of a pedestrian’s 
injuries, the company is liable notwithstanding the 
injured person is guilty of some negligence.®° Where 
a person who has alighted from a street car and 


98 Mo. 652; Battles v. United Rys. Co. 
of St. Louis, 161 S.W. 614, 178 Mo.App. 
596. 


Neb.—McLean v. Omaha, etc., R., 
etc., Co., 103 N.W. 285 [aff 100 N.W. 
935, 72 Neb. 447]. 


N.J.—Altieri v. Public Service Ry. 
Co., 128 A. 547, 101 N.J.Law 241. 


N.Y.—Mooney v. Third Ave. R. Co., 
2 N.Y.CityCt. 366. / 


Ohio.—Vetter v. Cincinnati Traction 
Co., 32 OhioCir.Ct. 635; Stephens v. 
Cincinnati Traction Co., 31 OhioCir, 
Ct. 439. 


Okl..—Tulsa St. Ry. Co. v. Almond, 
222 P. 988, 97 Ok. 104. 


Or.—Plinkiewisch v. Portland Ry., 
hes & Power Co., 115 P. 151, 58 Or. 
9; 


Pa.—Crone v. Harrisburg Rys. Co., 
143 A. 108, 293 Pa. 428. 


R.I.—Menna v. Rhode Island Co., 
95 A. 846. 


Wash.—Beach v. Pacific North- 
west Traction. Co., °23%; P.:.737, 135 
Wash. 290; Beeman v. Puget Sound 
Traction, Light & Power Co., 139 
P. 1087, 79 Wash. 137. 


Wis.—Natalie v. Chicago & M. E. 
Ry. Co., 149 N.W. 697, 160 Wis. 5838; 
Coel v. Green Bay Traction Co., 133 
N.W. 238, 147 Wis. 229; Holdridge vy. 
Mendenhall, 83 N.W. 1109, 108 Wis. 1, 
81 Am.S.R. 871. 


_[a] Rule applied to: (1) Exces- 
Sive speed. Beach v. Pacific Nerth- 
west “fraction: Co.;) 237 PP. 73s 135 
Wash. 290; Beeman v. Puget Sound 
Traction, Light & Power Co., 139 P. 
1087, 79 Wash. 137. (2) Excessive 
speed and failure to sound gong. 
Tulsa St. Ry. Co. v. Almond, 222 P. 
988, 97 Okl. 104. (3) Violation of 
ordinance requiring fenders. Natalie 
v. Chicago & M. E. Ry. Co., 149 N.W. 
697, 160 Wis. 583. (4) Violation of 
#meed ordinance. Battles v. United 
Kys. Co. of St. Louis, 161 S.W. 614, 178 
Mo.App. 596. (5) Injury to child un- 
der six. Altieri v. Public Service Ry. 
Co., 128 A. 547, 101- N.J.Law 241. 


[b] Held preximate cause.—(1) 
Excessive speed. Moore v. Metro- 
politan St. Ry. Co., (Mo.App.) 180 S. 
W. 408, 409; Stevens v. Cincinnati 
Traetion Co., 31 OhioCir.Ct. 439 (child 
struck at public crossing); Coel vy. 
Green Bay Traction Co., 133 N.W. 23, 
147 Wis. 229 (person passing around 
standing car from which he had 
alighted and struck by car on parallel 
track when he stumbled and fell). 
(2) Excessive speed and failure to 
give warning. Vetter v. Cincinnati 
Traction Co., 32 OhioCir.Ct. 635 (boy 
of four struck at crossing); Craw- 
ford v. Charleston-Isle of Palms Trac- 
tion: Co., 120 S.E. 381, 126 S.c. 447. 
(3) Failure to avoid injury after 
knowledge of plaintiff’s peril. Taylor 
v. Pacific Electric Ry. Co., 158 P. 119, 
172 Cal. 638. (4) Failure to keep 
lookout. Washington-Virginia Ry. 
Co. v. Himelright, 42 App.D.C. 532; 
Eckridge v. Metropolitan St. Ry. Co., 
157 S.W. 105, 170 Mo.App. 548. (5) 


_ Failure to see child in time to avoid 
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Where 


injury. Cairns v. Sampsell, 158 Til. 
App. 415; Bennett v. Columbia Elec- 
tric St. Ry., Light & Power Co., 75 
SB 217592 S-Ce 12. 3266) Wailare:to 
give warning. Mobile Light & R. Co. 
v. Drooks, 66 So. 824, i1 Ala.Apn. 595 
(injury te person negligently walking 
beside street car track having an op- 
portunity to step aside if warned): 
Murphy v. verby St. Ry. Co., 47 A. 
120, “738 Conn. 249 (child playing be- 
hind ice wagon who stepped in front 
of car approaching without sounding” 
bell). (7) Failure to check speed or 
warn. -Menna v. Rhode Island Co., 
(R.1.) 95 A. 846 (laborer who would be 
struck if he did not know). (8) Fail- 
ure to give warning and arrest speed 
of car. Bremmerman v. Georgetown 
& T. Ry. Co., 273 F. 342, 50 App.D.C. 
378. (9) Bringing a car to a sudden 
stop at an intersection in violation of 
an operating rule, forcing a truck to 
turn aside and strike decedent. Gett 
v. Pacific Gas & Electric Co., 221 P. 
376, 192 Cal. 621. (10). Negligence 
in operating a car so that it was de- 
railed where it struck a telephone 
pole, throwing it against a gate which 
struck and injured plaintiff. Louis- 
ville Ry. Co. v. Sweeney, 163 S.W. 739, 
157 Ky. 620. (11) Negligence in ad- 
justment of overhead wires where 
conductor allowed switch stick which 
he was using from: the top of the car to 
free the trolley to fall from his hands 
and injure a bystander. Manning v. 
West End Street R. Co., 44 N.E. 135, 
166 Mass. 230. (12) Violation of or- 
dinance prohibiting crossing without 
signal by traffic officer, where traffic 
policeman was struck. Mobile Light 
& R. Co. v. Burch, 68 So. 509, 12 Ala. 
App. 421. (13) Negligence of motor- 
man and not that of mother of two 
year old child injured. Potts v. Union 
pinta) ss Co., 83 S.E. 918, 75 W.Va. 


[ce] Held not proximate cause.— 
(1) Speed. Battles v. United Rys. 
Co. .of St. Louis, -161°'S.W. 614, 178 
Mo.App. 596; Holdridge v. Menden- 
hall, 83 N.W. 1109, 108 Wis. 1, 81 Am. 
S.R. 871. (2) Failure to equip car 
with fender. Cannon y. City of Alex- 
andria, 80 So. 540, 144 La. 288; Nata- 
lie v. Chicago & M. E. Ry. Co., 149 
N.W. 697, 160 Wis. 583. (8) Loca- 
tion of fender under rather than pro- 
jecting from front end of car. Handy 
v. New Orleans Public Service, 120 
So. 271, 10 La.App. 72. (4) Failure 
to stop as quickly as possible where 
pedestrian who could have crossed 
without injury became bewildered 
and turned back. Aldrich v. St. Louis 
Transit Co., 74 S.W. 141, 101 Mo.App. 
77. (5) Rounding curve without leay- 
ing room for vehicles where pedes- 
trian on sidewalk was injured by a 
vehicle being thrown against him. 
Bryant vy. Boston Elevated Ry., 98 N. 
EH. 587, 212. Mass. 62, 40 L.R.A.N.S. 
133. (6) Negligence in operation 
where wagon was struck and thrown 
upon sidewalk, injuring a woman 
thereon. Johnson y. Philadelphia 
Rapid Transit Co., 56 Pa:Super.Ct. 
20. (7) Violation of ordinance for- 
bidding stops on street intersections. 
Bruhn. v. Ft. Dodge St. Ry. Co., 192 
N.W. 296, 195 Iowa 454 (child climb- 
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he Gah 


has assumed the status of a pedestrian sustains per- 
sonal injuries by the overhang of the rear of the 
street car which starts around a curve while the 
pedestrian is in a dangerous position, the proximate 
cause of the injuries is the negligence of the rail- 
way company in starting its car when the pedestrian 
was in such a position that it was plain that there 
was no escape from the swing of the rear step 
Consideration of which is the remote and which the 


eae 


ing on fender of stopped car and run 
over when car started). (8) Failure 
to signal on making turn at switch. 
Hashman y. Pollak, 224 N.W. 333, 246 
Mich. 408 (where pedestrian was 
thrown under street car by automo- 
bile carelessly driven by driver see- 
ing acar turn). (9) Failure to sound 
warning where pedestrian admitted 
that ‘he knew of approach of the car. 
Starck vy. Pacific Electric Co., 156 P. 
51) 172.Cal,. 277, R.A.191 6B 58... (109 
Failure to sound gong where pedestri- 
an watched approaching car. Boyle 
v. Philadelphia Rapid Transit Co., 
134 A. 446, 286 Pa. 536. (11) Failure 
to sound warning where horse sud- 
denly checked at the approach of a 
car shied and swung into pedestrian 
on crosswalk. Smith v. Public Serv- 
ice Corporation of New Jersey, 75 A. 
937, 78 N.J.Law 478, 20 Ann.Cas, 151. 


8. See case infra this note. 


[a] Causation not shown.—(1) 
Where plaintiff was passing a street 
car stalled on a steep hill and when 
his face was about six feet from the 
ear with his left side to the car he 
was struck in the left eye by a hard 
substance coming from under the ear, 
while the wheels of the car were re- 
volving rapidly under a heavy load, 
there was not a sufficient causal link 
to make defendant liable. De Glopper 
v. Nashville R., etc., Co., 134 S.W. 
609, 612, 123 Tenn. 633, 33. L.R.A.N.S. 
918. (2) “Whatever of connection 
there may be between the turning of 
the wheels and the striking of plain- 
tiff in error arises only upon infer- 
ence, and in order to make this con- 
nection between the operation of the 
car and the injury of plaintiff in er- 
ror it must be inferred that the sub- 
stance which struck plaintiff in error 
came from under the car, and from 
that fact it must be further inferred 
that it was thrown fxom under the 
car by the rapidly turning wheels, 
and there still must be superadded to 
these two inferences the further in- 
ference that the motorman was neg- 
ligent in the operation of the car at 
the time, or that the wheels of the 
car were defective, or that the track 
was defective at the plaee of the ac- 
cident, and that defendant in error 
had notice of the defects, or by the 
exercise of due care shoulda have 
known of them.” De Glopper v. 
Nashville R., etce., Co., supra. 


[b] “It is a matter of common 
knowledge that the wheels of a street 
car may turn rapidly at the same 
place upon the rails of the track, 
when both the wheels and the rails 
are in perfect condition and the mo- 
torman is in the exercise of due care.” 
De Glopper v. Nashville R., ete., Co., 
134 S.W. 609, 612, 123 Tenn, 633, 33 
L.R.A.N.S. 913. s 


9. Culbert v. Wilmington & P. 
Traction Co., 82 A. 1081, 26 Del. 253. 


Injury notwithstanding contributo- 
7, Ppeneeres generally see infra §§ 


10. Barr v. Toronto R. W. Co., 44 


QOnt.L., 232. 
Injury to persons on or near curves 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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proximate cause of injuries to a person on or near 
street railroad tracks is unnecessary where the neg- 
ligence of the company is responsible for causes 
which combine to cause the injury.1! 


Intervening cause. In accordance with the general 
rule** an intervening cause, rather than the negli- 
gent act or omission of the street railroad compa- 
ny, may be regarded as the proximate cause of in- 
juries to one who is injured while on or near the 
track,** but the fact that a third person’s negligence 
contributed toward the injury of a pedestrian on 
or near a street railway company’s track will not 


generally see supra §§ 345-348. 


Termination of relation of passen- 
Dotti carrier see Carriers §§ 1049-— 
52: 


11. Kraut v. Frankferd, etc., R. Co., 
28 A. 783, 160 Pa. 327. 


[a] “For example (1) where the 
Street railroad company is responsi- 
ble for both the excessive speed of a 
street car and for the defective condi- 
tion of the street pavement which 
combined to inflict personal injuries 
on a pedestrian, a determination as to 
which is the remote and which the 
proximate cause of the injuries is un- 
necessary (Kraut y. Frankford, etc., 
Ry. Co., 28 A. 7838, 160 Pa. 327), (2) 
as where the pedestrian is about to 
cross the car track but on observing 
the speed of the car attempts to step 
back out of danger but is thrown for- 
ward upon the track by reason of a 
loose cobblestone pavement which the 
company is obliged to maintain 
(Kraut y. Frankford, ete., R. Co., su- 
pra). 


12. See Negligence §. 489. 
13. See cases infra this note. 


[a] Failing to see child between 
erossings is not the proximate cause 
of its injuries if the accident results 
from the intervention of some un- 
usual event, such as tripping, falling, 
or being caught in the rails or pave- 
ment. Madden vy. Chalmers, 214 N.Y. 
S. 268, 215 App.Div. 549. : 


[b] Intervention of third person.— 
{1) Where a pedestrian is hurled 
upon a street railroad track by the 
act of a third person, the railroad 
company must uSe reasonable care to 
avoid doing further injury. Mooney 
v. Third Ave. R. Co., 2 N.Y.CityCt. 
866. (2) For example, where a pe- 
destrian is hurled upon a street car 
the street car com- 
pany must continue to exercise rea- 
sonable care to avoid further injury. 
Mooney v. Third Ave. R. Co., supra. 
(3) That it was a taxi driver’s neg- 
ligenee that placed a pedestrian in 
peril did not relieve the street car op- 
erator of negligence in approaching at 
high speed and failing to observe the 
pedestrian’s peril. Weiss v. Pitts- 
burgh Rys. Co., 152 A. 674, 301 Pa. 
539. (4) But, where the headlight of 
4 street car blinded the driver of an 
so that injuries to a pe- 
destrian resulted from his being 
struck by the automobile, the driv- 
er of the automobile rather than the 
street car company was liable as the 
proximate cause of the accident, un- 
less the collisian was so immediate 


on the blinding effect of the light that, 


the driver of the automobile had no 
adequate opportunity te stop his ma- 
chine before striking the pedestrian, 
or to avoid a collision. Kilgore v. 
Birmingham Ry., Light & Power Co., 
75 So. 996, 200 Ala. 238. 


14. Weiss v. Pittsburgh Rys. Co., 


STREET RAILROADS . 


152 A. 674, 301 Pa. 539. 
15. Cross references: 
Contributory negligence: 


ay see Negligence §§ 500- 
Of: 

Motorman see Municipal Corpo- 

aes § 3933; Railroads § 


Passenger see Carriers §§ 1481- 
1528. 


Reciprocal rights and duties of com- 
pany and travelers on’street see su- 
pra §§ 297-300. 


16. Ala.—Birmingham R., etc., Co. 
v. Williams, 48 So. 93, 158 Ala. 381. 


Colo.—Denver City Tramway Co. v. 
Wright, 107 P. 1074, 47 Colo. 366; 
Liutz v. Denver City Tramway Co., 
95 P. 600, 43 Colo. 58. 


Del.—Igle v. People’s Ry. Co., 93 
A. 666, 28 Del. 8376; McGowan v. Wil- 
mington & P. Traction Co., 92 A..1015, 
28 Del. 281; Riccio vy. People’s Ry. Co., 
82 A. 604, 26 Del. 235; Cox v. Wil- 
ming ton  Gity, R. Coz, 53. Ay _ 569, 2:0 
Del. 162; Brown v. Wilmington City 
R. Co., 40 A. 936, 17 Del. 332. 


Ill. West Chicago St. R. Co. v. 
Dougherty, 89 Ill.App. 362. 


Ky.—Louisville R. Co. v. Boutel- 
lier, 110 S.W. 357, 33 Ky.L. 484; South 
Covington, etc., St. R. Co. v. Besse. 
108 S.W. 848, 33 Ky.L. 52, 16 L.R.A. 
N.S. 890. 


Mass.—Brereton v. Milford & U. St. 
Ry. Co., 111 N.H. 715, 223 Mass. 130. 


Mo.—Riggs v. Metropolitan St. R. 
Co., 115 S.W. 969, 216 Mo. 304. 


N.Y.—Wooley v. Grand St., etc., R. 
Co., 88 N.Y. 121; Drusky v. Schenec- 
tady Ry. Co., 149 N.Y.S. 762, 164 App. 
Div. 406; Matulewicz v. Metropolitan 
ep R. Co., 95 N.Y.S. 7, 107 App.Div. 


Ohio.—Cincinnati Tract. Co. v. Har- 
rison, 24 OhioCir.Ct.N.S. 1. 


Utah.—Spiking v. Consolidated R., 
ete., Co., 93 P. 838, 33 Utah 313. 


Va.—Wilkie vy. Richmond Traction 
Co., 54 S.E. 48, 105 Va. 290. 


Wash.—Graves v. Tacoma R., etc., 
Co., 130 P. 476, 72 Wash. 387, 45 L.R.A. 
N.S. 269; Atherton v. Tacoma R., etc., 
Co., 71 P. 39, 30 Wash. 395. 


[a] Actively looking out for per- 
sonal safety.—Due care and diligence 
require a traveler to be actively look- 
ing out for his personal safety. Gaff- 
ney vy. Bay State St. Ry. Co., 109 N.H. 
361, 221 Mass. 457. 


[b] Negligence of street car com- 
pany in running its car at a speed 
greater than that allowed under a 
municipal ordinance does not relieve 


*By STANLEY A. HACKETT (§§ 359-418), 
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relieve the company of liability proximately caused 
by its own negligence.?4 


[§ 359] 6. Contributory Negligence*15—a. Care 
or Negligence of Injured Person Generally—(1) In 
General. As a general rule it is the duty of a per- 
son going on or near a street railroad track to ex- 
ercise such reasonable and ordinary care as would 
be exercised by a reasonably prudent person under 
the same or similar circumstances, to protect him- 
self from injury,'® and if he fails to exercise such 
care, whereby he is injured, he-is guilty of contrib- 
utory negligencet* which will preclude him from 


a traveler on the street from the duty 
of uSing due care for his own safety. 
Hamm v. United Rys. Co. of St. Louis, 
167 S.W. 1070, 184 Mo.App. 5. in 


[c] Avoiding collisions generally. 
—(1) Persons using streets on which 
street cars are operated are required 
to use reasonable care to avoid colli- 
sions by stopping, and, if need be, 
turning out and keeping off the tracks 
in the presence of danger.” Wilman 
v. People’s R. Co., 55 A. 332, 20 Del. 
260; Snyder v. People’s R. Co., 53 A. 
433, 20 Del. 145; Brown v. Wilming- 
ten City R. Co., 40 A. 936, 17 Del. 332. 
(2) Duty of driver of vehicle to turn 
out for cars see infra § 390. 


[d] Object in street.—A motor- 
truck driver was guilty of contribu-— 
tory negligence in allowing the wheel 
of his truck to run upon a large bun- 
dle of periodicals thrown from a 
street car, where the package was 
thrown into the street and was visi- 
ble to him long before ‘he arrived at 
the spot where it was lying. Kauf- 
man Beef Co. v. United Rys. & Elec- 
tric Co. of Baltimore, 109 A. 191, 135 
Ma. 524, 9 A.L.R. 476. 


17. D.C.—Washington, etc., R. Co. 
v. Wright, 7 App.D.C. 295. 


Ill—Webb v. Chicago City R. Co., 
83 Ill.App. 565. 


La.—Canedo v. New Orleans, etc., 
R. Co., ‘28 So. 287, 52 La.Ann. 21497 


Md.—cCrystal v. Baltimore & B. A. 
peas Ry. Co., 132 A. 629, 150 Md. 

Mass.—Gilligan v. Boston El. R. Co., 
80 N.H. 483, 194 Mass. 576; Jordan 
vy. Old Colony St. R. Co., 74 N.E, 315, 
188 Mass. 124. : 


Mich.—Smith y. Grand Rapids Ry. 
Co., 216 N.W. 439, 240 Mich. 637. 


Minn.—O’Brien vy. St. Paul City R. 
Co., 108 N.W. 805, 98 Minn. 205; Mil- 
ler v. St. Paul City R. Co., 44 N.W. 
533, 42 Minn. 454. 


N.J.—Ward v. Newark, etc., Horse 
Car R. Co., 8 N.J.L.J. 23: 


N.Y.— Gargano y. Forty-Second St., 
ete., R. Co., 94 N.Y.S. 544. 


N.C.—Crenshaw v. Asheville, ete., 
St. R., ete., Co., 56-S.H. 945, 144 N.C. 
314. 


Ohio.—Cleveland R. Co. v. Wendt, 
165 N.H. 737, 120 OhioSt. 197; Cincin- 
nati Tract Co. v. Thompson, 21 Ohio 
Cir:Ct.N.S. 313. 


Pa.—Erney v. Philadelphia Rapid 
Transit Co., 11 Pa.Dist.&Co,. 109. 


Va.—Norfolk, etc., Traction Co. v. 
White, 63 S.E. 418, 109 Va. 172; Wilkie 
v. Richmond Traction Co., 54 S.E. 43, 
105 Va. 290.- 


Wash.—Redford v. Spokane St. R. 
Co.,-36 P. 1085, 9 Wash. 55. 
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recovering for his injuries.1% To constitute ordi- 
nary care, the care exercised must be proportionate 
and if a person is fa- 
miliar with the track and the conditions relative to 
the running of cars, he must avail himself of his 


to the known?® danger ;?° 


knowledge in exercising ordinary 


need not exercise extraordinary care, prudence, or 
foresight,?2 or take special precautions against un- 


known or unusual dangers.?% 


Rescue of another person. The conduct of a per- 
son in placing himself in danger in endeavoring to 
rescue another person whose life is in imminent peril 


18 See infra § 360. 


19. Dey v. United Rys. Co. of St. 
Louis, 120 S.W. 134, 140 Mo.App. 461. 


[a]. Remaining in place of danger, 
with knowledge thereof, and with am- 
ple time to reach a place of safety, 
constitutes contributory negligence. 
Cleveland Ry. Co. vy. Nicholson, 11 
OhioApp. 424. 


20. Wecker v. Brooklyn, Q. C. & 
S. R. Co., 120 N.Y.S. 1020, 136 App. 
Div. 340. 


[a] Danger incident to legitimate 
speed.—Since, in a city like Greater 
New York, the highest speed is re- 
quired of street cars consistent with 
safety of passengers and pedestrians, 
the latter must use care for their 
safety proportionate to the danger in- 
cident to such legitimate operation 
of the street cars. Weeker v. Brook- 
lyn, Q. C. & S. R. Co., 120 N.Y.S. 1020, 
136 App.Div. 340. 


21. Weldon vv. 
(Del.) 65 A. 589; 
tion Co. v. White, 
Was lt2. 


22. Indianapolis St. R. Co. v. Wal- 
ton, 64 N.E. 630, 29 Ind.App. 368; 
Hays v. Gainesville St. R. Co., 8 S.W. 
491, 70 Tex. 602, 8 Am.S.R. 624; Rob- 
erts v. Spokane St. R. Co., 63 P. 506, 
23 Wash, 325, 54 L.R.A. 184; Hanlon 
v. Milwaukee Electric R., etc., Co., 
95 N.W. 100, 118 Wis. 210. 


23. Manning v. West End St. R. 
Co., 44 N.E. 135, 166 Mass. 230 (slip- 
ping of a switch stick from the hands 
of the conductor while he is attempt- 
ing with such stick, to free the trol- 
ley); Loder v. Metropolitan St. R. 
Co., 82 N.Y.S. 957, 84 App.Div. 591. 


24. Seymour vy. Winnipeg Hlectric 
R. Co., 19 Man, 412. | 


25. Seymour v. Winnipeg Electric 
R. Co., supra. 


26. Wood v. Los Angeles R. Corp., 
155 P. 68, 172 Cal. 15; Tucker'v. Unit- 
ed Railroads of San Francisco, 154 P. 
835, 171 Cal. 702; Schneider v, Mar- 
ket St. R. Co., 66 P. 734, 134 Cal. 482; 
Vincent y. Detroit United Ry., 177 N. 
W. 239, 209 Mich. 542; Goggin v. 
Wells, (Mo.App.) 273 S.W. 1107; 
Capone v. Wells, (Mo.App.) 261 S.W. 
945; Pinkard v. Wells, (Mo.App.) 249 
S.W. 424, 


: 27. Harry T. Campbell & Sons v. 
United Rys. & Electric Co. of Balti- 
more, 154 <A: 552, 160 Md. 647; 
Strauchon y. Metropolitan St. R. Co., 
135 S.W. 14, 232 Mo. 587; Thomas vy. 
Wells, (Mo.App.) 299 S.W. 72. 


‘28. Cal.—Taylor v. Pacific Electric 
R. Co., 158 P. 119, 172 Cal. 638; Keena 
v. United Railroads of San Francisco, 
207 P. 35, 57 Cal.App. 124; Schooley v. 
Fresno Traction Co., 206 P. 481, 56 
Cal.App. 705. 


Colo.—Liutz vy. Denver City Tram- 


People’s R. Co., 
Norfolk, etce., Trac- 
63 S.E. 418, 109 
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care;7?- but he 


é [§§ 359-360 


by reason of the negligence of a street railroad 
company does not constitute contributory negli- 
gence,2* unless he is needlessly reckless in exposing 
himself to injury.?? ‘ 

[§ 360] (2) Effect. Negligence on the part of 
a person sustaining death or injury, or on the part 
of another person for whose negligence he is re- 
sponsible, is a defense?® and precludes the recov- 


ery of damages where it directly?? and proximate- 


way Co., 95 P. 600, 43 Colo. 58. 


Del.—_McGowan v. Wilmington & P. 
Traction ©o;,-92°s, 11015; 23) Dely 281; 
Tobias v. People’s Ry. Co., 80 A. 358, 
26 Del. 59; Truman v. Wilmington 
City Ry. Co:; 78 A. 636, 23 Del.°192 
faff 72 A.- 983,23 Del. 1971; Davis v. 
People’s R. Co., 64 A. 70, 21 Del. 253. 


Ga.—Columbus R. Co. v. Holcombe, 
S.E. 194, 22 Ga.App. 676. 


Tll.— Binder v. Chicago City Ry. Co., 
175 Ill.App. 503. 


Ind.—Indianapolis Traction & Ter- 
minal<Co. v. Croly, 96 N.E. 973, 54 
Ind.App. 566 [reh den 98 N.E. 1091, 
54 Ind.App. 566]; Indianapolis St. R. 
Co. v. Schmidt, 71 N.E. 663, 72 N.E. 
478,35 Ind.App. 202; De Lon v. Ko- 
komo City St. R. Co., 53 N.E. 847, 22 
Ind.App. 377. 


Ky.—Louisville R. Co. y. Gaar, 112 
S.W. 1130. 


La.—Heebe v. New Orleans, etc., R., 
ete., Co., 35 So. 251, 110 La. 970; Mc- 
Iniston vy. Shreveport R. Co., 124 So. 
706, 12 La.App. 277. 


Me.—Philbrick v. Atlantic Shore 
Line Ry., 78 A. 481, 107 Me. 429; 
Warren v. Bangor, etc., R. Co., 49 A. 
609, 95 Me. 115. 


Mass.—Miller v. Boston, ete., St. R. 
Co., 83 N.E. 990, 197 Mass. 5385. 


Mo.—Zeis v. United Rys. Co. of St. 
Louis, (App.) 217 S.W. 324; Cicardi 
v. St. Louis Transit Co., 83 S.W. 980, 
108 Mo.App. 462; Aldrich v. St. Louis 
Transit Co., 74 S.W. 141, 101 Mo.App. 
77; Hanselman vy. St. Louis, ete., R. 
Co., 88 Mo.App. 1238. 


Neb.—Harris v. Lincoln Traction 
Co., 111 N.W. 580, 78 Neb. 681. 


N.Y.—Rider v. Syracuse Rapid 
Transit» Ry -:Co., 63° Na. 836; avd Nex. 
139, 58 L.R.A. 125; Jepson v. Cross- 
na St. Ry., 129 N.Y.S. 233, 72 Mise, 


Ohio.—Cleveland R. Co. v. Wendt, 
165 N.E. 737, 120 OhioSt. 197. 


Or.—Plinkiewisch vy, Portland Ry., 
yeti & Power Co., 115 P. 151, 58 Or. 
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Porto Rico.—Morales v. San Juan 
Light, ete., Co., 4 Porto Rico Fed 361; 
Vidal v. Porto Rico R., ete., Co., 32 
Porto Rico 707. \ 


Tenn.—Memphis St. R. Co. v. Wil- 
son, 69 S.W. 265, 108 Tenn. 618; San- 
ders v. City, etce., R. Co., 41 S.W. 1031, 
99 Tenn, 130. 


Va.—Sutton yv. Virginia Ry. & Pow- 
er Co., 99 S.E. 670, 125 Va. 449. 


Ont.—Danger vy. London St. R. Co., 
Ont. 4938. 


Applications of rule see infra § 363 
et sea. 


29. U.S.—Summers Vv. Denver 
Tramway Corp., 43 F.(2d) 286. 


ly?’ contributes to?® or causes*? the death or injury. 
Unless it is provided otherwise by an applicable 
statute,*! or the company willfully, wantonly, or 


Ala.—Alabama City, G. & A. Ry. Co. 
v. Lumpkin, 70 So. 162, 195 Ala. 290. 


Cal.—Wood' v. Los Angeles Ry. 
Corp., 155 P. 68, 172 Cal. 15; Schooley 
v. Fresno Traction Co., 206 P. 481, 56 
Cal.App. 705. 


Conn.—De Maras v. Connecticut Co., 
145 A. 30, 109 Conn. 651. 


Del.—Culbert v. Wilmington & P. 
Traction Co., 82 A. 1081, 26 Del. 253. 


Ill. Roberts v. Chicago City Ry. 
Co., 198 Tll.App. 31. 


La.—Hargus v. New Orleans Public 
Service, 118 So. 847, 9 La.App. 117. 


Mich.—Rouse vy. Michigan United 
Rys. Co., 122 N.W. 532, 158 Mich. 109. 


Mo.—Michael y. Kansas City West- 
rg Ry. Co., 143 S.-W. 67, 161 Mo.App. 


N.J.—Kappel vy. Public Service Ry. 
Co., 144 A. 182, 105 N.J.Law 264. 


N.Y.—MecCauley v. Whitridge, 156 
N.Y.S. 791, 171 App.Div. 307. 


Pa.—Hoffman v. Philadelphia Rap- 
id’ "Bransit: Co.) 63" Av p400) olden rae 
87; Ford v. Philadelphia Rapid Trans- 
it Co., 92 Pa.Super. 157. 


B.C.—Skidmore v. B. C. 
Ry., 68 Dom.L.R. 32. 


30. Hamilton vy. Birmingham R., 
ete. Cory 13. S0.; 950, » 198 Alana 6a0r 
Riccio v. People’s Ry. Co., 82 A. 604, 
26 Del. 235; Dubose v. New Orleans 
Ry. & Light Co., 49 So. 696, 123 La. 
1029; Blank v. St. Charles St. R. Co., 
1 La.A. (Orleans) 291; Murphy v. 
New Orleans Public Service, 7 La. 
App. 612; Cincinnati Tract. Co. v. 
Reilly, 21 OhioCir.Ct.N.S. 575. 


[a] Where sole cause of injuries 
to plaintiff's person or property is 
(1) his own negligence (Farnsworth 
v. Tampa Electric Co., 57 So. 233, 62 
Fla. 166; Beattie v. United Electric 
Rys. Co., 146 A. 481, 50 R.I. 190; North 
State Lumber Co. y. Charleston Con- 
sol. Ry. & Lighting Co., 105 S.E. 406, 
115 S.C. 267), (2) or the’ combined 
acts of himself and a third person 
(Chaenen vy. Connecticut Co., 123 A. 
829, 100 Conn. 486), (3) or he alone 
is in fault (Durnin vy. New Orleans Ry. 
& Light Co., 75 So. 1000, 141 La. 942), 
(4) he cannot recover damages for 
the injuries. 


_(b] Under statutes, in some juris- 
dictions, where an injured person’s 
injury is due to, or caused by, his own 
negligence, he cannot recover from 
the. street railroad company therefor. 
Murphy v. Georgia Ry. & Power Co., 
91 S.E. 108, 146 Ga. .297; Collum v. 
Georgia Ry. & Electric Co., 79 S.B. 
475, 140 Ga. 573; Macon R., ete., Co. 
v. Carger, 61 S.E. 882, 4 Ga.App. 477. 


31. 


Electric 


See statutory provisions. 
[a] Application of statute.—(1) 


Under some statutes, where both 
plaintiff and the company are at fault 


For later cases, developments and changes in the law see Aunotations, same title and section number. 


§ 360] 


recklessly causes the death or injury,*? the rule 
apples notwithstanding negligence on the part of 
the company concurs in causing the injury,®? as in 
failing to keep a proper lookout for travelers or 
vehicles,** or in running at an excessive or unlawful 


in causing the injury he may recov- 
er, but his damages will be diminished 
in proportion to the amount of fault 
attributable to him (Thomas sy. 
Gainesville, ete., Electric R. Co., 52 
S.B. 801, 124.Ga. 748; Macon R., etc., 
Co. v. Carger, 61 S.E. 882, 4 Ga.App. 
477), (2) and hence he cannot recov- 
er at all unless the company’s fault 
is greater than his own (Macon 'R., 
etc., Co. v. Carger, supra). 


{[b] Inapplicable rule—The rule 
that plaintiff's contributory negli- 
gence will not bar his action, but 
only mitigate his damages, although 
applicable in actions against steam 
railroad companies for injuries re- 
Sulting from non-compliance with 
statutory precautions for the preven- 
tion of accidents, does not apply in a 
common-law action for personal in- 
juries resulting from the collision of 
an electric street car with a buggy at 
a street crossing. Saunders v. City, 
one R. €o., 41 S.W. 1031, 99 Tenn, 


32. See infra § 418. 


33. U.S.—Denver City Tramway 
Cov. Cobb, 164.F. 41,90. C.C. Ae +459. 


Ala.—Anniston Electrie, ete., Co. v. 
Rosen, 48 So. 798, 159 Ala. 195, 133 
Am.S.R. 32) 


Cal.—Taylor v. Pacific Electric R. 
Co., 158 P. 119, 172 Cal. 638; Harring- 
ton v. Los Angeles R. Co., 74 P. 15, 
140 Cal. 514, 98 Am.S.R. 85, 63 L.R.A. 
238; Keena v. United Railroads of 
ot Francisco, 207 P. 35, 57 Cal.App. 


Conn.—Deutsch y. Connecticut Co., 
119 A. 891, 98 Conn. 482; Rohloff v. 
Fair Haven, etc., R. Co., 58 A. 5, 76 
Conn. 689. 


Del.—Igle v. People’s Ry. Co., 93 A. 
666, 28 Del. 376; McGowan v. Wil- 
mington & P. Traction Co., 92 A. 1015, 
28 Del. 281; Culbert v. Wilmington 
& P. Traction Co., 82 A. 1081, 26 Del. 
253; Riccio v. People’s Ry. Co., 82 A. 
604, 26 Del. 235; McCartney v. People’s 
Ry. Co.; 78 A. 771, 25 Del. 191; Truman 
v. Wilmington City Ry. Co., 78 A. 636, 
23 Del. 192 [aff 72 A. 983, 23 Del. 197]; 
Heinel v. People’s R. Co., 67 A. 173, 
22 Del. 428; Foulke v. Wilmington 
City R. Co., 60 A. 973, 21 Del. 363; Di 
Prisco v. Wilmington City R. Co., 57 
A. 906, 20 Del. 5275 Cox v. Wilming- 
ton City R. Co., 53°A. 569, 20 Del. 162. 

D.C.—Hurdle v. Washington, etc., 
R. Co., 8 App.D.C. 120. 


Ill—Webb v. Chicago City R. Co., 
83 Ill.App. 565. 


Ky.—Lexington St. R. Co. v. Strad- 
er, 89 S.W. 158, 28 Ky.L. 157. 


La.—Downey v. Baton Rouge Elec- 
tric, etc., Co., 47 So. 837, 122 La. 481; 
Schwartz v. New Orleans, ete., R. Co., 
34 So. 667, 110 La. 534; Heaslip v. 
New Orleans R., etc., Co., 6 La.App. 
(Orleans) 234. 


Me.—Butler v. Rockland, etc., St. 
R. Co., 58 A. 775, 99 Me. 149, 105 Am. 
S.R. 267. 


Mo.—Brockschmidt v. St. Louis, 
etc., R. Co., 103 S.W. 964, 205 Mo. 435, 
12 L-R.A.N.S. 345; Oates v. Metro- 
politan St. R. Co., 68 S.W. 906, 168 Mo. 
535, 58 L.R.A. 447; Haffey v. Metro- 
politan St. Ry. Co., 135 S.W. 987, 154 
Mo.App. 493; Aldrich v. St. Louis 
Transit Co., 74 S.W. 141, 101 Mo.App. 
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N.Y.—Kaufman v. Interurban St. R. 
Co., 88 N.Y.S. 382, 48 Mise. 684; Mc- 
Kelvey v. Twenty-Third St. R. Co., 26 
N.Y.S. 711, 5 Misc. 424; James Ever- 
hard’s Breweries v. New York Rys. 
Co., 151..N.Y.S. 905. 


Ohio.—Northern Ohio Traction Co. 
v. Drown, 28 OhioCir.Ct. 735; Cleve- 
land, ete., R. Co. v. Nixon, 21 OhioCir. 
Ct. 736, 12 OhioCir.Dec. 79. 


Tenn.—Memphis St. R. Co. v. 
Haynes, 81 S.W. 374, 112 Tenn. 712. 


Va.—Virginia Ry. & Power Co. v. 
Johnson, 76 S.E. 916, 114 Va. 479. 


_ W.Va.—Riedel_v. Wheeling Trac- 
tion Co., 61 S.E. 821, 63 W.Va. 522, 16 
ER. AGN Ss, 11/23. 


Sask.—United Motor Co. v. Regina, 
10 Sask.L. 373. 


Specific instances of contributory 
negligence see infra §§ 363—406. 


34. Anniston Electric, ete., Co. v. 
Rosen, 48 So. 798, 159 Ala. 195, 133 
Am.S.R. 32; Indianapolis Traction & 
Terminal Co. v. Croly, 96 N.E. 973, 98 
N.E. 1091, 54 Ind.App. 566; Costello 
v. United Rys. Co. of St. Louis, (Mo. 
App.) 213 S.W. 179; Austin Dam, etc., 
R. Co. v. Goldstein, 45 S.W. 600, 18 
Tex.Civ.App. 704. 


[a] Violation of “vigilant watch 
ordinance.”—The violation by a street 
railroad company of an ordinance re- 
quiring its motormen and conductors 
to keep a vigilant watch for persons 


On or moving toward its track, and on 


the first appearance of danger to such 
persons to stop the car in the shortest 
time and space possible, will not au- 
thorize a recovery by one injured, 
where he was guilty of negligence, 
which, with the failure of the com- 
pany’s employees to obey the ordi- 
nance, contributed to and caused the 
injury. Smith v. Wells, (Mo.) 31 S.W. 
(2d) 1014; Grossman v. Wells, 282 
S.W. 710, 314 Mo. 158; Heigold v. 
United Rys. Co. of St. Louis, 271 S.W. 
773, 308 Mo. 142; Gubernick v. Unit- 
ed Rys. Co. of St. Louis, (Mo.) 217 
S.W. 33; Murphy v. Lindell R. Co., 
54 S.W. 442, 153 Mo. 252; Goggin v. 
Wells, (Mo.App.) 273 S.W. 1107; Ca- 
pone v. Wells, (Mo.App.) 261 S.W. 
945; Fagan v. Wells, (Mo.App.) 261 
S.W. 685; Pinkard v. Wells, (Mo.App.) 
249 S.W. 424. 


35. Ala.—Hamilton v. Birmingham 
R., ete: Cos, 73 Soe; .950; 198. Alar 630. 


D.C.—Hurdle v. Washington, etc., 
R. Co., 8 App.D.C. 120. 


Ky.—Louisville R. Co. v. Gaar, 112 
S.Ww. 1130. 


La.—Gannon v. New Orleans Ry. & 
Light Co., 97 So. 601, 154 La. 435; 
Friedman v. New Orleans Ry. & Light 
Co., 96-So. 821, 153,La.'951; Dubose v. 
New Orleans Ry. & Light Co., 49 So. 
696, 123 La. 1029; Heebe v. New Or- 
leans, etc., R., etc., Co., 35 So. 251, 110 
a. 9:70: 


Mich.—Rouse v. Michigan United 
Rys. Co., 122 N.W. 532, 158 Mich. 109. 


Mo.—Woo0d v. Wells, 270 S.W. 332; 
Costello v. United Rys. Co. of St. 
Louis, (App.) 213 S.W. 179; Nipper v. 
Metropolitan St. Ry. Co., 129 S.W. 439, 
145 Mo.App. 224. 


N.Y.—Fancher v. Fonda, ete, R. 
Co., 97 N.Y.S. 666, 111 App.Div. 4. 


Va.—Sutton v. Virginia Ry. & Pow- 
er Co., 99 S.E. 670, 125 Va. 449; Fore- 
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rate of speed,*® or without giving a proper signal 
or warning.*® On the other hand, negligence on the 
part of a person sustaining death or’ injury does 
not preclude the recovery of damages where it does 
not proximately cause or contribute to,*7 or only 


man v. Norfolk, ete., Co., 56 S.E. 805, 
106 Va. 770. 


Wis.—Holdridge v. Mendenhall. 83 
N.W. 1109, 108 Wis. 1, 81 Am.S.R. 871. 


B.C.—Skidmore v. B. C. Electric 
Ry., 68) Dom... Re 32: 


Ont.—Danger v. London St. R. Co., 
30 Ont. 493. 


36. Mo.—Costello v. United Rys. 
Co. of St. Louis, (App.) 213 S.W. 179; 
Fry v. St. Louis Transit Co., 85 S.W. 
960, 111 Mo.App. 324. . 


Neb.—Wood v. Omaha & Council 
Bluffs St. Ry. Co., 120 N.W. 1121, 84 
Neb. 282, 22 L.R.A.N.S. 228: 


Va.—Foreman y. Norfolk, ete¢., Co., 
56 S.E. 805, 106 Va. 770. 


Wash.—McClelland v. Pacific 
Northwest Traction Co., 244 P. 710, 
138 Wash. 527. 


Ont.—Danger v. London St. R. Co., 
30 Ont. 4938. 


37. Ala.—Mobile Light & R. Co. v. 
Gadik, 100 So. 837, 211 Ala. 582; Mo- 
bile Light & R. Co. v. R. O. Harris 
Grocery Co., 84 So. 867, 17 Ala.App. 
354; Birmingham Ry., Light & Pow- 
er Co. v. Friedman, 77 Sc. 59, 16 Ala. 
App. 221. 


Cal.—Gett v. Pacific Gas & Electric 
Co., 221 P. 376, 192 Cal. 621; Schneider 
v. Market St. R. Co., 66 P. 734, 134 
Cal. 482; Noce v. United Railroads 
of San Francisco, 200 P. 819, 53 Cal. 
App. 512; Hammond v. Pacific Elec- 
tric Ry. Co., 164 P. 50, 32 Cal.App. 756. 


Del.—Culbert v. Wilmington & P. 
Traction Co., 82 A. 1081, 26 Del. 253; 
McCartney v. People’s Ry. Co., 78 A. 
VE 25) Del. ol Ot. 


‘Ga.—Georgia Ry. & Power Co, v. 
Simms, 126 S.E. 850, 33 Ga.App. 535. 


Ind.—Indianapolis & Cincinnati 
Traction Co. v. Senour, 122 N.E. 772, 
71 Ind.App. 10; Indianapolis Traction 
& Terminal Co. vy. Croly, 96 N.E. 973, 
98 N.E. 1091, 54 Ind.App. 566. 


Iowa.—Wilfin v. Des Moines City 
Ry. Co., 156 N.W. 842, 176 Iowa 642. » 


Md.—United Rys. & Electric Co. of 
Baltimore v. Ward, 77 A. 593, 113 Md. 
649. 


Mo.—Turner v. Southwest Missouri 
R. Co., 120 S.W. 128, 138 Mo.App. 143. 


Ohio.—Columbus Ry., Power & 
Light Co. v. Pickles, 162 N.E. 614, 28 
OhioApp. 183. 


Or.—Donohoe v. Portland Ry. Co., 
107 P. 964, 56 Or. 58. 


Wash.—Morris v. Seattle R. & S. 
Ry. Co., 120 P. 534, 66 Wash. 691. 


fa] Nuisance.—(1) Even if plain- 
tiff was engaged in sport constituting 
nuisance when indulged in in the pub- 
lic streets, yet if his injury resulted 
from negligence of the motorman, and 
not from any negligence on his part, 
he is entitled to recover. Lynch vy, 
Public Service Corporation, 83 A. 382, 
82 N.J.Law 712, 42 L.R.A.N.S. 865. 
(2) Also, if the presence of an auto- 
mobile bus on the street was a tres- 
pass and a nuisance, it does not pre- 
vent recovery for injury to the bus 
where the accident was caused, not 
by the presence of the bus on the 
street, but solely by the negligence 
of the motorman. Audubon Transp. 
Co. v. Yonkers R. Co., 212 N.Y.S. 684, 
126 Misc. 180. 
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remotely causes or contributes to,** the death or 
injury, as where it is after the accident,*® or 1t 1s 
a mere condition before the accident, and the death 
or injury could be prevented by the exercise of 
reasonable care and prudence on the part of the 
company after his peril is discovered or should be 
discovered.*® If the requisite degree of care*’ 1s 
exercised by a person, he is entitled to recover for 
injuries received by him through the company’s 
negligence. *? 


[§ 361] b. Reliance on Precautions of Company 
Generally. A person on a public street ordinarily 
has, subject to certain qualifications, an equal right 
with the street railroad company to use that part 
of the street occupied by its tracks,*® and in exer- 
eising care for his own protection he has a right to 
act on the assumption that the company will exer- 
cise ordinary care in managing its road and op- 
eratirig its cars,4* unless he has knowledge to the 
contrary ;*° a failure to anticipate and guard against 
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ligence on the part of a person injured thereby ;*° 


and it has been held that if the company by its own 
negligence throws a person off his guard or puts 
him in’ peril, the conduct of such person will not 
be regarded as contributory negligence under any 
cireumstances.47 HoWever, a person is not justi- 
fied in abandening all precautions for self-protee- 
tion,#® and his failure to exercise reasonable care 
and precaution for his own protection is not excused 
by the fact that he relied on the company’s exercis- 
ing ordinary care,*® or by the company’s failure to 
take a certain precaution, if he did not rely on 
such precaution.°° | 


[§ 362] ce: Acts in Emergency or Sudden Peril. 
A person is not necessarily guilty of contributory 
negligence precluding a recovery if, in an emergency, 
or when suddenly confronted with unexpected and 
imminent peril, brought about by the negligence of 
the company or without his own fault, he errs in 
judgment or does not pursue the best course to pro- 


~ [8§ 360-362 


negligence of the company is not 


Particular applications of rule see 
infra § 3638 et seq. 


38. Hammond vy. Pacific Electric 
Ry. Co., 164 P. 50, 32 Cal.App. 756; 
Hygienic Ice Co. v. Connecticut Co., 
96 A. 152, 90 Cann. 21; Indianapolis 
Traction & Terminal Co. v, Croly, 96 
N.E. 973, 98 N.E. 1091, 54 Ind.App. 
566. 


39. Lowery v. Manhattan R. Co., 
_1/N.E. 608, 99 N.Y. 158, 52 Am.R. 12; 


40. See infra § 408. 
41. See supra § 359. 


42. Stastney v. Second Ave. R. Co., 
18 N.Y.S. 800, 61 N.Y.Super. 104 [aff 
33 N.E. 1082, 138 N.Y. 609]. 


43. See supra § 297. 


44, Del.—Riccio v. People’s Ry. 
Co., 82 A. 604, 26 Del. 235. 


Ga.—Bryant v. Georgia Ry. & Pow- 
er Co., 1384 S.E. 319, 162 Ga. 511 [rev 
130 S:E. 370, 34,.Ga.App. 488 (vacated 
134 S.E. 325, 35 Ga.App. 655)]. 


Ind.—Union Traction Co. v. Barnett, 
67 N.E. 205, 31 Ind.App. 467. 


Mass.—Kerr v. Boston El. R. Co., 
74 N.E. 669, 188 Mass. 434. 


' Mo.—Deitring v. St. Louis Transit 
Co., 85 S.W. 140, 109 Mo.App. 524. 


N.Y.—Normand v. Hudson Valley 
Ry. Co., 117 N.Y.S. 1076, 133 App.Div. 
474; Frank J. Lennon Co. v. New 
York City R. Co., 108 N.Y.S. 995. 


Ohio.—Mansfield R., etc., Co. v. Kin- 
er, 2 OhioApp. 82, 17 OhioCir.Ct.N.S. 
431; Ford v. Reamsnider, 26 OhioCir. 
Ct.N.S.. 535; Interurban R., etc., Co. 
v. Hines, 32 OhioCir.Ct. 355. 


R.I.—Oates v. Union R. Co., 63 A. 
675, 27 R.I. 499. 


W.Va.—Riedel v. Wheeling Trac- 
tion Co., 71 S.E. 174, 69 W.Va. 18. 


[a] Rule applied.—(1) Where a 
street railroad company, after tear- 
ing up a brick paved street to lay its 
tracks, replaces the paving, a pedes- 
trian has a right to presume that the 
street is safe, and, in the exercise of 
‘due care, to act upon such presump- 
tion. Union Traction Co. v. Barnett, 
67 N.E. 205, 31 Ind.App. 467. (2) 
Travelers on public thoroughfares 
traversed by street cars have the 
right to presume that the street car 
company will not negligently over- 
load its cars, thereby imperiling the 


necessarily neg- | tect himself.>+ 


safety of travelers by losing control 
of the cars. Percell v. Metropolitan 
St. R. Co., 103 S.W. 115, 126 Mo.App. 
43. (8) A person is entitled to a rea- 
sonable extent, to indulge in, and rely 
on, the assumption that a motorman 
will use ordinary care (Mullen v. 
Boston Elevated Ry., 95 N.E. 391, 209 
Mass. 79) (4) and prudence (Stros- 
nick v. Connecticut Co., 103 A. 755, 92 
Conn. 594), (5) act as a reasonably 
prudent person (Riccio v. People’s 
Ry. Co., 82 A. 604, 26 Del. 235), (6) 
and not be negligent (Will v. Boston 
Elevated Ry. Co., 142 N.E. 44, 247 
Mass. 250). (7) “The jury had the 
right, in considering whether the de- 
ceased was in the exercise of proper 
care, as defined in the instructions of 
the court, at the time of the accident, 
to consider whether an _ ordinarily 
prudent man might, in like cirecum- 
stances, have been lulled into a sense 
ef security by the assumption that 
the eastbound car did not conceal 
from view a car crossing the street in 
the opposite direction, in violation 
both of the municipal law and the 
rule of the railway company based 
thereon, both intended to secure the 
safety of persons ‘in the lawful 
use of the street, using ordinary 
care to protect themselves.” Den- 
ver City. Tramway Co. v. Carson, 
21 Colo.App. 604, 628. (8) Other ap- 
plications of rule see infra §§ 372— 
375, 385, 386. 


45. Deitring v. St. Louis Transit 
Co., 85 S.W. 140, 109 Mo.App. 524. 


46. Grass v. Ft. Wayne, etc., Trac- 
tion Co., 81 N.E. 514, 42 Ind.App. 395; 
Louisville, ete., Traction Co..v. Short, 
83 N.E. 265, 41 Ind.App. 570; O’Brien 
v. St. Paul City R. Co., 108 N.W. 805, 
98 Minn. 205; Polacci v. Interurban 
Sty RaCo.400: NY .S5 e845 


47. Kern v. Des Moines City R. 
Co., 118 N.W. 451, 141 Iowa 620; Gib- 
bons v. Wilkes-Barre, ete., St. R. Co., 
26 A. 417, 155 Pa. 279. 


[a] Street railroad company can- 
not, by its own failure to comply with 
its rules and customs made for the 
benefit of the public, place one who is 
rightfully on a street in a hazardous 
position, and then claim that in ex- 
tricating himself he did not act with 
the prudence which one would use un- 
der ordinary circumstances. Kern vy. 
Des Moines City R. Co., 118 N.W. 451, 
141 Iowa 620. : 


48. Will v. Boston El. R. Co., 142 


The rule does not apply where there 


N.E. 44, 247 Mass. 250. 


49. Rundgren v. Boston, etc., St. 
R. Co., 87 N.E. 189, 201 Mass. 156. 


[a] Driver of automobile cannot 
assume that street car will check or 
stop before reaching point at which 
he chooses to leave the track. Mc- 
Kinney v. City of Seattle, 245 P. 913, 
139 Wash. 148. 


50. Beirne v. Lawrence, etc., St. 
R. Co., 838 N.E. 359, 197 Mass. 173. 


[a] Searchlights.—Where it is not 
shown that plaintiff knew or relied on 
the use of searchlights by the street 
car company on its cars, it is no ex- 
cuse for plaintiff's failure to discov- 
er the ear in time to avoid being 
struck by it that it was only equipped 
with an incandescent light on the 
dashboard, instead of a searchlight. 
Beirne v. Lawrence, etc., St. R. Co., 
83 N.E. 359, 197 Mass. 173. 


[b] Failure of company te sound 
bell or gong does not excuse a per- 
son’s failure to exercise ordinary care, 
if he saw the car in time to avoid in- 
jury. Elgin, ete., 
Brown, 129 Ill.App. 62; McCabe v. In- 
terurban St. R. Co., 97 N.Y.S. 353, 49 
Mise. 251. 


[ec] Plaintiff ignorant of company’s 
custom.—Hamilton v. City Light & 
Traction Co., 3 S.W.(2d) 736, 222 Mo. 
App. 172. 


51. I1l—Deweye v. Chicago Rys. 
Co., 174 Ill.App. 283; South Chicago 
City R. Co, v. Atton, 187 Ill.App. 364. 


Md.—Central R. Co. v. State, 33 A. 
265, 82 Md. 647. 


Mich.—Bush v. St. Joseph, ete., St. 
R. Co., 71 N.W. 851, 118 Mich. 513. 


Mo.—Lackey v. United Rys. Co., 
231°S.W. 956, 288 Mo. 120; Draper v. 
Dunham, (App.) 239 S:W. 883; O’Neill 
v. Kansas City Rys. Co., (App.) 239 
S.W. 877; Hoodenpyle v. United Rys. 
Co. of St. Louis (App.) 236 S.-W. 913: 
Blyston-Spencer vy. United Rys. Co. of 
St. Louis, 132 S.W. 1175, 152 Mo.App. 
118; Sheehan v. Citizens’ R. Co.,: 72 
Mo.App. 524. 


Nev.—Weck v. Reno Traction Co., 


149 P. 65, 38 Nev. 285. 


N.Y.—Lowery v. Manhattan R. Co., 
1 N.B. 608, 99 N.Y. 158, 52 Am.R. 12; 
O’Toole v. Central Park, ete:, R. Co., 
12 N.Y.S. 347, 58 Hun 609 [aff 28 °N.E. 
251, 128 N.Y. 597). 


For later cases, developments and changes in the law see Annotations, same title and seotion eee 
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§§ 362-364] 


is no unexpected peril®* or where the peril or emer- 
gency is caused partially or entirely by the fault 
or negligence of the person killed or injured.®? 


[§ 363] d. Violation of Statute, Ordinance, or 
Rule: of Company.* A person may be guilty of 
contributory negligence precluding a recovery, not- 
withstanding negligence on the part of the company, 
where at the time he is injured he is violating a 
statute or ordinance,®® and such violation contrib- 
utes to the injury.°® However, the violation of a 
statute or ordinance does not necessarily constitute 
contributory negligence,°? and it does not prevent 
the recovery of damages unless it directly®® and 
proximately®® causes or contributes to the injury. 
Also, the violation of a statute or ordinance does 
not preclude recovery where the injury is caused 
by wantonness or recklessness:on the part of the 
company.®° Obviously, a claim of contributory neg- 
ligence consisting of an alleged violation of an or- 
dinance is without merit where the ordinance is 
not violated.§1 


Violation of rule or regulation of company by a 
person while a passenger does not proximately con- 
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tribute to an injury sustained by him after he ceases 
to be a passenger,®? nor does it relieve the com- 
pany from exercising due eare to avoid injuring 
him while lawfully on the street or highway;*? but 
a motorman who operates a car in such a way as to 
violate the rules of his company is guilty of con- 
tributory negligence barring recovery for injuries 
received by him in a collision with a car of another 
company.*# 


[§ 364] e. Permitting Animal at Large, Unre- 
strained or Unattended. It is not contributory neg- 
lhgenee for the owner of a hog or cow to allow if 
to run at large outside the “stock limit.”®> Also, 
where a horse is permitted to break loose from a 
bunch of horses and continue on the street loose, 
but closely followed and watched by the owner 
and his employees, the owner is not guilty of con: 
tributory negligence as a matter of law.®® On the 
other hand, the owner of a horse or cow is not en- 
titled to recover damages for its death or injury at 
night where it escaped by reason of his negligence,®* 
or where he drove it along the highway without 
having it fastened, and without giving any signal 


Ohio.—Lake Shore Electric R. Co. v. 
Majewski, 25 OhioCir.Ct. 55; Lake 
Shore Electric R. Co. v. Majewski, 25 
OhioCir.Ct. 55. 


Pa.—Kuhns v. Conestoga Traction 
Co:; 138 .A. 838, 290, Pa. 303; Walsh 
v. Altoona & L. V. Blectric Ry. Co., 
81 A. 551, 232° Pa. 479;> Gibbons  v. 
Wilkes-Barre, etc., St. R. Co., 26 A. 
417, 155° Pa. 279; Lebo. .v. ‘Reading 
Transit, ete., Co., 28 Pa.Dist. 374. 


Wash.—Reed v. Tacoma Ry. & Pow- 
er Co., 201 P. 783, 117 Wash. 547. 


B.cC.—Berry v. British Columbia 
Electric R. Co., 18 B.C. 175. 


52. Binder v. Chicago City Ry. Co., 
175 Ill.App. 503. 


[a] Where there is plenty of time 
to think and act after discovering the 
peril and before the collision, the rule 
does not apply. Kneeshaw v...Detroit 
United Ry., 185 N.W. 903, 169 Mich. 
697. 


53. Rundgren v. Boston & N. St. 
Ry. Co., 87 N.E. 189, 201 Mass. 156; 
Unger v. Belt Line Ry. Corporation, 
136 N.B. 303, 234 N.Y. 86; Smith v. 
Lehigh Walley Transit Co., 145 A. 818, 
296 Pa. 212; Fitzgerald v. Tone, 88 
Pa.Super. 263. 

54. Cross references: 


Failure to observe law of road see 
infra § 398 

Violation of ordinance prohibiting 
leaving of horse unhitched in street 
see infra § 364 note 71 [a] (5). 


55. Cal.—Harrington v. Los An- 
geles R. Co., 74 P. 15, 140 Cal. 514, 98 
Am.S.R. 85, 68 L.R.A. 238. 


Del.—Garrett v. People’s R. Co., 64 
As) .254,) 22) Del.* 29. 

Ga.—McGrath v. City, ete. R. Co., 
20 S.E. 317, 93 Ga. 312. 

Mass.—Banks v. Highland St. R. 
Co., 136 Mass. 485. 

Mo.—Threadgill v. United Rys. Co. 
of St. Louis, 214 S.W. 161, 279 Mo. 
466. 

Ohio.—Cleveland Ry. Co. v. Kuncic, 
160 N.E. 734, 27 OhioApp. 47. 

Tex.—Southern Traction Co. v. 
Jones, (Civ.App.) 209 S.W. 457; El 
Paso Blectric Ry. Co. v. Terrazas, 
(Civ.App.) 208 S.W. 387. 


' pliances. 


Wis.—Wisconsin Ice & Coal Co. v. 
Chicago, N. S. & M. R. R., 188 N.W. 
482, 177 Wis. 427. 


[a] Bule applied to: (1) Driving 
at a prohibited speed. Garrett v. Peo- 
ple’s R. Co., 64 A. (254, 22 Del. 29; 
McGrath v. City, etc., R. Co., 20 S.l. 
317, 93 Ga. 312; Southern Traction 
Co. v. Jones, (Tex.Civ.App.) 209 S.W. 
457. (2) Riding a bicycle in viola- 
tion of an ordinance limiting the rate 
of speed thereof. Harrington v. Los 
Angeles R. Co., 74 P. 15, 140 Cal. 514, 
98 Am.S.R. 85, 63 L.R.A. 238. (3) 
Violation of a statute requiring a 
driver of a motor vehicle to be fa- 
miliar with the use of its safety ap- 
Garrett v. People’s R. Co., 
supra. (4) Driving an automobile on 
a street in violation of an ordinance 
requiring the use of a mirror on the 
automobile to indicate to the driver 
vehicles following the car. El Paso 
Hlectric Ry. Co. v. Terrazas, (Tex. 
Civ.App.) 208 S.W. 387. 


56. Del.—Garrett v. People’s R. 
Co., 64 A. 254, 22 Del. 29. 


Tll.— Becker vy. Chicago Rys. Co., 
216 Ill.App. 324. 


Iowa.—Fisher v. Cedar Rapids & 
rr ie Ry. Co., 157 N.W. 860, 177 Iowa 


Mass.—Daris v. Middlesex & B. St. 
Ry. Co., 136 N.E. 68, 241 Mass. 580. 


Tex.—Southern Traction Co. v. 
Jones, (Civ.App.) 209 S.W. 457. 


57. Bolen vy. Central Jllinois Pub- 
lic Service Co., 237 IllL.App. 226; 
Sturm vy. Tri-City Ry. Co., 178 N.W. 
525, 190 Iowa 887. 


[a] Rule applied to cutting corner 
by driver of automobile in violation of 
a city ordinance. Bolen v. Central 
Tlinois Public Service Co., 237 Ill. App. 
226. 


[b] Violation is not conclusive 
evidence of contributory negligence. 
Heiden v. Minneapolis St. Ry. Co., 
191 N.W. 254, 154 Minn. 102; Syck 
v. Duluth St. Ry. Co., 177 N.W. 944, 
146 Minn. 118; Mullane v. St. Paul 
City R. Co., 116 N.W. 354, 104 Minn. 
153. 


[ec] Where statute or- ordinance 
was not passed fer protection of 
street railway company, it eannot 
predicate a defense of contributory 
negligence barring recovery on a vio- 


lation of the statute or ordinance. 
Watts v. Montgomery Traction Co., 
57 So. 471, 175 Ala. 102; ‘Chattanooga 
Ry. & Light Co. v. Bettis, 202 S.W. 
70, 139 Tenn. 332; Rampon v. Wash- 
ington Water Power Co., 162 P. 514, 
94 Wash. 438, L.R:A.1917C 998. 


58. Sturm v. Tri-City Ry. Co., 178 
N.W. 525, 190 Iowa 387; Klinkenstein 
v. Third Ave.. Ry. Co., 158 N.B. 886, 
246 N.Y. 327, 54 A.L.R. 369. 


59. Ala.—Mobile Light & R. Co. v. 
McDonnell, 92 So. 185, 207 Ala. 161. 


Ind.—Indianapolis & Cincinnati 


Traction. Co. vy. Seéenour, 122 N.E: 
772, 71 Ind.App. 10. 
Mo.—Dugdale v. St. Joseph Ry. 


Light, Heat & Power Co., (App.) 
189 S.W. 830; Windle v. Southwest 
Missouri R. Co., 153 S.W. 282, 168 Mo. 
App. 596. - : 


Ohio.—Columbus. Ry., Power & 
Light Co. v. Pickles, 162 N.E. 614, 28 
OhioApp. 183. ; 


Wash.—Koch vy. City of Seattle, 194, 
P. 572, 113 Wash. 583. 


Wis.—Kramer v. Chicago & M. Blec- 
oie Ry. Co., 177 N.W. 874, 171 Wis: 


60. See infra § 418. 


61. Fisher v. Cedar Rapids & M. 
CeoRye Coy-15 Fe Ne Wi.860,. 40 7 Loma 
406. See Nabours v. City of Seattle, 
194 P. 800, 113 Wash. 557 (under the 
testimony, plaintiff cannot be said to 
have committed such an infraction of 
an ordinance as to amount in law to 
contributory negligence). 


62. Platt v. Forty-Second St., ete., 
R. Co., 2 Hun (N.Y.) 124, 4 Thomps. 
&C. 406. 


63. Platt v. Forty-Second St., ete., 
R. Co., supra. 


64. Bogue v. Texas Traction Co., 
173, SW. 875, 177 S.W. 954, 107 Tex. 
280 [aff (Civ.App.) 139 S.W. 1042]. 


65. Little Rock Traction, ete., Co. 
Vv. Hicks, 96° S:W.°'385, 79. Arky 92483 
Little Rock R., etc., Co. v. Newman, 
92 S.W. 864, 77 Ark. 599. 


66. Windle v. Southwest Missouri 
R. Co., 153 S.W. 282, 168 Mo.App. 596. 


67. Nissly v. Detroit, J. & C. Ry., 
131 N.W. 145, 135 N.W. 268, 168 Mich. 
676, Ann.Cas.1913C 719. 
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to the motorman of an approaching street car.®* 


Horse attached to vehicle.°® It is not negligence 
per se temporarily to leave a horse, not of restive 
or vicious habits, attached to a vehicle, unattended. 
and untied or unfastened in a street along which 
a street railroad runs;*° but so to leave a horse may 
constitute contributory negligence under the cir- 
cumstances of the particular case.7* 


[§ 365] f. Person in Particular Situation—(1) 
A person working in a public 
street on or near street railroad tracks is not re- 
quired to exercise as high a degree of care in look- 
ing and listening for approaching cars as is an or- 
dinary pedestrian on the street;’? he has a right to 


Working in Street. 


68. Keller v. Conestoga Traction 
Co., 45 Pa.Super. 462 (very dark 
night). 

69. 
399. 

70. Moulton v. Lewiston, etc., St. 
R. Co., 66 A. 388, 102 Me. 186, 10 L. 
R.A.N.S. 845; Albert v. Bleecker St., 
etc., R. Co., 2 Daly (N.Y.) 389. 


[a]. Rule applied where an ex- 
pressman’s horse and wagon were 
left untied in the street, while he 
weiut to deliver a parcel. Albert v. 
Bleecker St.,; ete., R. Co., 2 Daly (N. 


Standing vehicle see infra § 


YO) sso. 
71. See cases infra this note. 
fa] Thus (1) where the owner of 


a horse and vehicle left them on a 
street beside a street railway un- 
fastened in any way when he knew a 
car was about due, and remained: in 
a house where he did not see them 
for about ten minutes, he was guilty 
of negligence barring a right to re- 
cover for injuries to them. Stacey 
v. Haverhill, etc., St. R. Co., 77 N.E. 
714, 191 Mass. 326. (2) It is contrib- 
utory negligence to leave a horse and 
Wagon standing unattended on the 
track of an electric railway in a nar- 
row and unlighted alley. Gilmore v. 
Federal St., etc., Pass. R. Co., 25 A. 
651, 153-PRa. 31, 34, Am.S.R: 682.) .(3) 
To leave a horse untied and unattend- 
ed on a dark, stormy night, in a nar- 
row space between the track and the 
street gutter, where a car with a 
vheadlight is liable to approach at any 
moment at a rapid rate of speed, is 
contributory negligence. Hoffman v. 
Syracuse Rapid-Transit R. Co., 63 N. 
Y.S. 442, 50 App.Div. 83. (4) Where 
one leaves a horse attached to a car- 
riage unhitched, unimpeded by any 
weight, and unattended by any person 
near enough to control him by the 
voice or to reach him before he can 
escape, ina city street in which there 
is an electric car line, when cars may 
reasonably be expected to run with 
snow scrapérs calculated to frighten 
horses both by sound and sight, he is 
guilty of such negligence as will pre- 
vent his recovery in an action against 
the railroad company, if the horse 
frightened by the noise or action of 
the scrapers runs in front of a car 
and is injured by it, although the 
horse had never been afraid of the 
electric cars, and had never run away, 
although left unhitched. Moulton y. 
Lewiston, etc., St. R. Co., 66 A. 388, 
102 Me. 186, 10 L.R.A.N.S. 845. (5) 
The violation of an ordinance prohib- 
iting the leaving of a horse unhitched 
in a street may be the proximate 
cause of a collision. Monroe v. Hart- 
sae Site Ey CO.59'56) VAL 498-76) Conn, 


72. Driscoll v. California St. Cable 
RCo; 250.P. 1062," 80 -‘CavApnp..208. 
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[§§ 364-366 


assume that the motorman of an approaching car 
will pay some attention to what is going on,‘* and, 
that some notice or warning of the approach of the 
car will be given;74 and the circumstances of the 
particular case may be such that he may not prop- 
erly be held guilty of contributory negligence: as a 
matter of law.*° ( 
must exereise such care for his safety. as an ordi- 


However, a person so engaged 


narily careful and prudent man giving attention 


covery.'? 


[§ 366] (2) 


‘McGrath v. Metropolitan St. R. Co., 


93 N.Y.S. 519, 47 Mise. 104; Farello 
v. New York R. Co., 168 N.Y.S. 633; 
Dinan v. Chica'go & M. Electric Ry. 
Co., 159 N.W. 944, 164 Wis. 295. 


[a] Rule discussed.—‘The court 
charged in substance that it is the 
duty of the ordinary traveler on a 
street to keep a vigilant lookout for 
approaching cars, but that where a 
person is lawfully performing work 
upon the street and the tracks of the 
street railway company with its 
knowledge, consent, or procurement, 
the relationship is different, and that 
such a person is not required to keep 
the same lookout as the traveler who 
unnecessarily drives along the track. 
epenes There is no error in this. It 
is not only good law but good sense. 
A man who is engaged in work upon 
the highway cannot, if he performs 
his duty, spend a large part of his 
time in looking for the approach of 
street cars or other vehicles. In a 
busy street he would accomplish little 
if he did so. Of course he cannot let 
his thoughts go wool gathering and 
expect all users of the highway to 
give place to him; he must exercise 
some vigilance; he must keep that 
lookout for vehicles and cars which 
an ordinarily careful man _ similar- 
ly situated would keep; a man who 
is compelled to be in the street and 
to be giving attention to his work. 
Such care must manifestly be a lesser 
degree than the care required of a 
person who is on the highway for the 
purpose of travel alone and may come 
and go at will.’”” Dinan v. Chicago, 
etc., Blectric R. Co., 159 N.W. 944, 164 
Wis. 295,. 297. 


[b] Constantly looking back for 
an approaching car is not required. 
Driscoll v. California Street Cable R. 
Co., 250 P. 1962, 80 Cal.App. 208 (mu- 
nicipal laborer); O'Connor v. Union 
R. Co., 73 N.Y.S. 606, 67 App.Div. 99 
(street sweeper). 


73. Paschal v. Boston Elevated Ry. 
Co., 100 N.E. 1022, 214 Mass. 161. 


74. Dipaolo v. Third Ave. R. Co., 
67 N.Y.S. 421, 55 App.Div. 566. 


[a] Warnings and precautions cus- 
tomarily used by company.—McCue vy. 
Boston Elevated Ry. Co., 109 N.E. 360, 
221 Mass. 432; Dinan v. Chicago, etc., 
aad R. Co., 159 N.W. 944, 164 Wis. 


[b] Notice by foreman.—A _ tele- 
graph lineman on a pole is entitled to 
rely on his foreman to notify him of 
impending danger. Ahearn v. Boston 
El. R. Co., 80 N.E. 217, 194 Mass. 350. 


75. Driscoll v. California St. Cable 
R. Co.,°260°P. £062, 80. Cal. App. 208; 
Kramm v. Stockton Electric R. Co., 
86.-P.' 7388, .908,.38 Cal.App. 606; Han- 
ley v. Boston El. R. Co., 87 N.E. 197, 
201 Mass. 55; Ahearn v. Boston El. 


ercise under like cireumstances;‘° and_ l 
to exercise such care, whereby he is injured, he is 
guilty of contributory negligence precluding a re- 


Standing, 


to, and faithfully performing, his work would ex- 


76 


and if he fails 


Leaning, Stooping, or 


R. Co., 80 N.E. 217, 194 Mass. 350. 


[a] For example (1) a person en- 
gaged in spreading gravel on a street 
is not guilty of contributory negli- 
gence as a matter of law in going on 
the tracks, just before he is struck, 
in order to let a street sprinkler pass. 
Kramm v. Stockton Electric R. Co., 
86 P. 738, 903, 3 Cal.App. 606. (2) A 
workman in a trench is not guilty of 
contributory negligence as a matter 
of law in grasping a rail and having 
his hand run over. Hanley v. Boston 
El. R. Co., 87 N.E. 197, 201 Mass. 55. 
(3) A telegraph lineman on a pole 
is not guilty of contributory negli- 
gence as a matter of law, if while on 
the pole he is struck by the roof of a 
passing car. Ahearn vy. Boston El. 
R. Co., 80 N.E. 217, 194 Mass. 350. 


76. Young v. Citizens’ St. R. Co., 
44 N.E. 927, 47 N.E. 142, 148 Ind. 54; 
O’Connor v. Union R. Co., 73 N.Y.S. 
606, 67 App.Div. 99; Farello v. New 
York Rys. Co., 168 N.Y.S. 638; Chew 
v. Philadelphia Rapid Transit Co., 90 
Pa.Super. 155; Bubb v. Milwaukee 
Electric Ry. & Light Co., 162 N.W. 
180, 165 Wis. 338; Dinan v. Chicago, 
ete., Electric R. Co., 159 N.W.. 944, 
164 Wis. 295. q 


[a] Duty to avoid collision.— 
Where a person is on a street car 
track for the purpose of cleaning the 
streets, the duty to avoid a collision 
rests equally on such person and on 
an employee in charge of a street car. 
Indianapolis Traction & Terminal Co. 
bs NAD 96 N.E. 392, 51 Ind.App. 
oO . 


_ 77. U.S.—Manetta v. United Trac- 
tion Co., 174 F. 207. 


Tll.— Shea v. Chicago & Oak Park 
Elevated R. Co., 183 Ill.App. 380; 
Loettker v. Chicago City Ry. Co., 150 
Ill.App. 69. 


Iowa.—Eddy v. Cedar Rapids, etc., 
R. Co., 67 N.W. 676, 98 Iowa 626. 


Mass.—Dwyer v. Boston Blevated 
Ry. Co., 107 N.E. 924, 220 Mass. 193: 
Carney v. Boston Elevated Ry., 107 
N.B. 411, 219 Mass. 552; Kelly v: 
Boston El. R. Co., 83 N.E. 865, 197 
Mass. 420, 15 L.R.A.N.S. 282. 


Mich.—Stenzhorn vy. City Blectric 
R. Co,, 123 N.W. 621, 159 Mich. 82; 
Philip v. Heraty, 97 N.W. 963, 100 
N.W. 186, 135 Mich. 446; Lyons v. 
Bay Cities Consol. R. Co., 73 N.W. 
139, 115 Mich. 114; Daly v. Detroit 
Citizens’ St. R. Co., 68 N.W. 73, 105 
Mich. 193. 


Minn.—Hafner vy. St. Paul City R, 
Co., 75 N.W. 1048, 73 Minn. 252, 


Mo.—Clancy v. St. Louis Transit 
Co., 91 S.W. 509, 192 Mo. 615; Davies 
v. People’s R.»: Co., 59 S.W. 982, 159 
Mo. 1; Harlan vy. Metropolitan St. Ry. 
Co., 188 S.W. 677, 157 Mo.App. 623; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


0 ie OP en 
nt : 


j 


_App.Div. 566; 


§§ 366-367] 


Crouching, on or near Track.7§ A person contributes 
to his own injury, and may not recover damages 
therefor, where, with knowledge,’® or opportunity 
of acquiring knowledge,®® that a car is approach- 
ing, and without taking precautions to prevent in- 
jury to himself,*! such as stepping aside to a place 
of safety,** he voluntarily and unnecessarily stands 
on,** or in close proximity to,S* leans over,’® stoops 
over’® or near,** or squats or crouches near,®® a 
street railroad track, and is struck by, or comes 
in contact with, the front end, side, rear door, or 
overhanging rear end, of the car, or the bodies of 
However, a person stand- 
ing in the street near a street railroad track because 
of a temporary blockade of the street by wagons is, 
as a matter of law, not guilty of contributory neg- 
ligence;8® a person is not negligent in standing in 
a space in the roadway where he will not be struck 


persons clinging thereto. 


pee Vv. People’s R. Co., 67 Mo.App. 


N.Y.—Volosko vy. Interurban St. R. 
Co., 82 N.E. 1090, 190 N.Y. 206, 15 L. 
R.A.N.S. 117; Crowley v. Metropoli- 
tan St. R. Co., 48 N.Y.S. 863, 24 App. 
Div. 101; Hennessey v. Forty-Second 
St., etc., R. Co., 92 N.Y.S. 1058, 103 
App.Div. 384 [rev 88 N.Y.S. 728, 44 
Misc. 198]; O’Connor v. Union R. Co., 
73 N.Y.S. 606, 67 App.Div. 99; Dipaolo 
v. Third Ave. R. Co., 67 N.Y.S. 421, 55 
McKelvey v. Twenty- 
Third St. R. Co., 26 N.Y.S. 711, 5: Misc. 
424; Farello v. New York R. Co., 168 
N.Y.S. 633. 


Pa.—Haskin v. Philadelphia Rapid 
Transit Co., 140 A. 547, 291 Pa. 492; 
Ferguson v. Philadelphia Traction Co., 
OP Paola: 


Porto Rico.—Rodriguez v. Porto 
Rico R., etc., Co., 32 Porto Rico 386. 


Wash.—Kiely v. Seattle Electric 
Co., 139 P. 197, 78 Wash. 396. 


Wis.—Yellick v. Milwaukee North- 
ern R. Co., 170 N.W. 941, 168 Wis. 562. 


[a] Instances of contributory neg- 
ligence precluding recovery.—(1) 
Failure to keep proper lookout where 
neither duties nor obstruction of view 
prevent. Yellick v. Milwaukee North- 


ern Ry. Co., 170 N.W. 941, 168 Wis. | 


562. (2) Workman in a trench under 
a street car track permitting his mind 
to become so engrossed in his work 
that he fails to take proper precau; 
tions, either by looking or listening to 
ascertain the approach of a car. 
Clancy v. St. Louis-Transit Co., 91 
S.W. 509, 192 Mo. 615. (3) Foreman 
proceeding along four-foot space be- 
tween rail and fence without looking 
back, after seeing car stop at next 
street. Farello v. New York Rys. Co., 
168 N.Y.S. 633. (4) Standing on track 
from fifteen to twenty-five minutes 
without loeking back. Manetta v. 
United Traction Co., 174 F. 207. (5) 
Street sweeper, working on the track 
of a street railway in such position 
that he cannot see cars approaching 
him from the rear, and relying solely 
on his sense of hearing for safety, 
notwithstanding the noise from pass- 
ing vehicles. Stenzhorn v. City Elec- 
tric Ry. Co., 123 N.W. 621, 159 Mich. 
82. (6) Crossing repairer placing a 
plank too near the track. Eddy _v. 
Cedar Rapids, etc., R. Co., 67 N.W. 
676, 98 Iowa 626. (7) Workman 
swinging plank around so that it is 
struck by street car observed ap- 
proaching. Haskin v. Philadelphia 
Rapid Transit Co., 140 A. 547, 291 Pa. 
492. 


78. Person working in street see 
supra § 365 note 77[a]. 


79. Gargano v. Forty-Second St., 
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etc., R. Co., 94 N.Y.S. 544; Meeker 
Vv. C. D. & M, Traction Cos 31 OhioCir. 
Ct. 346; Norfolk, ete., Traction Co. v. 
White, 63 S.B. 418, 109 Va. 172. 


80. Lotharius v. Milwaukee Elec- 
Price Re sete. Col, N46 ON. W. 4tl22> 157 
Wis. 184. 


[a] Looking only once.—“‘A look 
which justifies a plaintiff in standing 
in the path of a car without looking 
again when she could have looked 
again without inconvenience must be 
a more careful one than one which 
justifies a plaintiff in walking across 
a track.’ Byrne v. Boston El. R. Co., 
85 N.E. 78, 198 Mass. 444, 451. 


81. Strutman v. United Rys. Co. 
of St. Louis, 238 S.W. 817; Gargano 
v. Forty-Second St., etce., R. Co., 94 
N.Y.S. 544. 


82. O'Neill v. Middlesex & B. St. 
Ry. Co., 138 N.E. 841, 244 Mass. 510; 
Graves v. Tacoma Ry. & Power Co., 
130 P. 476, 72° Wash. 387, 45 L.R.A. 
N.S. 269; Lotharius v. Milwaukee 
Electric Ry. & Light Co., 146 N.W. 
1122, 157 Wis. 184. 


[a] Person standing near curve 
of street car track (1) which is plain- 
ly visible to him is bound to step back 
a sufficient distance to avoid being 
struck by the overhang of the rear 
end of a car which he sees approach- 
ing the curve (Matulewicz v. Metro- 
DOMtan ge. Eo COn ng OO MIN ves “ln LOG 
App.Div. 230; Kaufman v. Interurban 
St. R. Co., 88 N.Y.S. 882, 43 Misc. 634), 
(2) and the fact that he is standing 
on the sidewalk does not relieve him 
of this duty (Hayden v. Fair Haven, 
ete.; BR. Co.) 56 As 613, 76 Conn. 355). 


83. Gargano v. Forty-Second St., 
ete., R. Co., 94 N.Y.S. 544. 


[a] Conductor of another line.— 
A street car conductor, claiming the 
rights of a traveler while standing on 
the track signaling a car, other than 
his own, to stop for personal reasons, 
must submit to the burden of having 
his conduct measured by that of like 
travelers, and not by that of persons 
in a dangerous employment. Man- 
ning v. Manchester St. Ry., 118 A. 386, 
80 N.H. 404. 


84. La.—Murphy v. New Orleans 
Public Service, 7 La.App. 612. 

Mass.—Renwick v. Hastern Massa- 
chusetts St. R. Co., 175 N.E. 475. 

N.Y.—Beeck v. Coney Island & B. 
R. Co., 185 N.Y.S. 600. 

Ohio.—Meeker v. C. D. & M. Trac- 
tion Co., 31 OhioCir.Ct. 346. 


Wash.—Graves v. Tacoma R., etc., 
Co., 130 P. 476, 72 Wash. 387, 45 L.R. 
A.N.S. 269; Armstrong v.:Spokane & 
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by a car unless it leaves the track;®° and standing 
on the sidewalk in front of a depot is not contribu- 
tory negligence.®1 


Call of third person. It is held that a person in- 
fluenced in his action by the call of someone on the 
street, so that he stops and stands in the middle of 
a street car track immediately in front of an ap- 
proaching car or train, is guilty of contributory 
negligence precluding a recovery for injuries caused 
by his being struck ;°? but it is also held that the 
company is not relieved from liability where a third 
person gives a ery of alarm for the purpose of giv- 
ing notice of plaintiff's peril to the men operating 
the ecar,°? even though he makes an erroneous de- 
cision in the presence of imminent danger making 
immediate action of some kind necessary.°* 


[§ 367] (8) Walking on or near Track.?> 


As a 


fae Ry. Co.,-129 P. 379, 71 Wash. 


Wis.—Lotharius Ve Milwaukee 
Electric R., ete, Co., 146 N.W. 1122, 
157 Wis. 184. : 


[a] Standing between tracks.— 
Byrne vy. Boston El. R. Co., 85 N.E. 
78, 198 Mass. 444; Miller v. St. Paul 
City R. Co., 44 N.W. 533, 42 Minn. 454, 
(after dark). 


. 85. Meeker v. C. D. & M. Traction 
Co., 31 OhioCir.Ct. 346. 


86. Jordan v. Old Colony St. R. 
Co., 74 N.E. 315, 188 Mass. 124; Cleve- 
land R. Co. v. Wendt, 165 N.E. 737, 120 
OhioSt. 197; Norfolk, ete., Traction 
Co. v. White, 63 S.E. 418, 109 Va. 172. 


[a] Bule applied to stooping over 
to: (1) Pull down leg of trousers, 
Jordan v. Old Colony St. R. Co., 
N.E. 315, 188 Mass. 124. (2) Rescue 
bundle of small value dropped on the 
track. Cleveland Ry. Co. v. Wendt, 
165-.N.E. 737, 120 OhioSt. 197. (8) 
Strike a match on the rail, in order to 
give a signal, and in so doing pro- 
jecting head over the track. Norfolk 
& P. Traction Co. v. White, 63 S.E. 
418, 109 Va. 172. ; 


87. Riccio v. People’s Ry. Co., 82 
A. 604, 26 Del. 235 (stooping by plain- 
tiff, after part of car has passed him, 
so as to protrude a portion of his body 
against side of ear). 


88. Rothweiler v. Philadelphia 
Rapid Transit Co., 938 Pa.Super. 369. 


[a] Rule applied regardless of 
whether the person squatting or 
crouching miscalculates the space -oc- 
cupied by his body or by the overhang 
of the car or unconsciously crouches 
or sags nearer the track than he in- 
tends. Rothweiler v. Philadelphia 
Rapid Transit Co., 93 Pa.Super. 369 
(employee showing broken rear left 
spring of parked truck to employer), 


89. Hernandez vy. Metrepolitan St. 
R. Co., 74 N.Y.S. 898, 36 Misc. 793 
{rev 72 N.Y.S. 1107, 85 Mise. 853). 


90. Najarian v. Jersey City, H. & 
SUPER OO Uo. plc Oils ela Neenea 
704, 23 E.R.A.N.S. 751. = 


91. O’Toole v. Central Park, etc., 
R. Co., 12 N.Y.S. 347 [aff 28 N.E. 251, 


{128 N.Y. 597]. 


92. Webb v. Chicago City R. Co., 
83 Ill.App. 565. 


93. Prunty v. Tyler Traction Co., 
110 S.E. 570, 90 W.Va. 194. 


94. Prunty v. Tyler Traction Co., 
supra. 


95. Person under disability see in- 
fra § 406. 
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general rule a person has a right to walk on or near 
a street railroad track in a public street or high- 
way,°® and it is not negligence per se to exercise 
this right,97 even at night;®’ he is not required to 
stay off the track in order to avoid injuries which 
might possibly result from the carelessness or neg- 
ligence of the company,®® and if he is injured by 
such carelessness or negligence while walking on: 
the track, the fact that he might have walked by 
the side of the track is not contributory negligence 
Not being a trespasser,” he is not 
required to use the same degree of care as if walk- 
ing on a private way® or on or along the track of 
However, a person 
_walking on or along a street car track is required 
to exercise ordinary and reasonable care to ascer- 
tain and avoid danger,® as in looking and listening 
for an approaching car,® and in getting out of the 
way so as not to make it stop or slow up;7 and if 


on his part.? 


a steam or ordinary railroad. 


96. See supra § 297. 


97. Tobias v. People’s Ry. Co., 80 
A, 358, 26 Del. 59. 


[a] Circumstances of each case.— 
Whether it is negligence for a pedes- 
trian to exercise/his right'to use the 
street by walking on a street car 
track depends on the peculiar circum- 
stances of each case. Lucas v. Oma- 
ha & C. B. St. Ry. Co., 177 N.W. 786, 
104 Neb. 432. 


98. Goff v. St. Louis Transit Co., 
98 S.W. 49, 199 Mo. 694, 9 L.R.A.N.S. 
244: Shipley v. Metropolitan St. R. 
‘Co., 128 S.W. 768, 144 Mo.App. 7. 


29. Shea v. Potrero, etc., R. Co., 44 
Cal. 414. 
1. Shea v. Potrero, ete., R. Co., su- 
pra. 

2. See supra § 276. 

3. Mallett v. Seattle, R. & S. Ry. 
Co., 119 P. 743, 66 Wash. 251. 


4 Muncie St. R. Co. v. Maynard, 
32 N.E. 343, 5 Ind.App. 372; Mallett 
Waneatble wR, a Si Rye Cou. LLoee, 
743, 66 Wash. 251. 


Degree of care required of tres- 
passer on railroad premises generally 
See Railroads § 2198. 


Walking on or near railroad track 
as contributory negligence see Rail- 
roads § 2211. 


5. Kennewig v. Pittsburgh Rys. 
Co., 86 A. 702, 239 Pa. 250; Mallett v. 
Seattle, R. & S. Ry. Co., 119 P. 743, 66 
Wash. 251. 


[a] Approaching car.—Mallett v. 
Seattle, R. & S. Ry. Co., 119 P. 743, 66 
Wash. 251; Kowalkowski v. Milwau- 
kee Northern Ry. Co., 146 N.W. 801, 
157 Wis. 478. 


[b] Care commensurate with dan- 
ger (1) must be exercised. Shelton v. 
Metropolitan St. Ry. Co., 151 S.W, 
493, 167 Mo.App. 404; Mt. Adams, 
etc., R. Co. v. Cavagna, 6 OhioCir.Ct. 
606; 3 OhioCir.Dec. 608. (2) Where 
there are banks of snow on the side 
of the track, so as to make it more 
dangerous on that account, a person 
walking on the track is required to 
exercise a correspondingly greater de- 
gree of care. Tobias v. People’s Ry. 
Co., 80 A. 358, 26 Del. 59. 


6. Carlson v. Lynn, ete., R, Co., 52 


N.E. 520, 172: Mass. 888; McLean y. 
Omaha, etc., R., etce., Co., 100 N.W. 
935, 103 °N.W. : 285, 72.) Nebr 447; 


Adolph v. Central Park, ete., R. Co., 
76 N.Y.’ 530; Neary v. Citizens’ R., 
etc., Co,, 97 N.Y.S. 420, 110 App.Div. 
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on the street or 


769. 


[a] hate at night a pedestrian 
using the car tracks must keep a 
close logkout for cars. Shipley v. 
Metropolitan St. Ry. Co., 128 S.W. 
768, 144 Mo.App. 7. 


7. Adolph v. Central Park, etc., R. 
Co., 76 N.Y, 530; Neary v. Citizens’ 
R., etc., Co., 97 N.Y.S. 420, 110 App. 
Div. 769; Kowalkowski v. Milwau- 
kee Northern Ry. Co., 146 N.W. 801, 
157 Wis. 473. 


8. Chicago City R. Co. v. Lewis, 5 
Ill.App. 242; Smith v. Crescent City 
RR. 5©o.; ASS ot. 8025-47. sua-Ann. 28335; 
Childs v. New Orleans City R. Co., 33 
La.Ann. 154; 
94 N.Y.S. 685, 106 App-Div. 397 [dism 


82° .N.. 1125, (189° N.Y. S76])3) Mey ‘v. 
Seattle Electric Co., 92 P. 283, 47 
Wash. 497, 

[a] Where man marching in pro- 


cession is run into by a street car, the 
same rule of contributory negligence 
applies as in the case of an ordinary 
traveler on the _ street. Brown v. 
Fe ete., R. Co., 50 N.¥.Super. 


{b] Where person walks on tracks 
at point which is not public street, 
and there gets his foot caught in a 
safety device and is injured by a 
car, he is guilty of contributory neg- 
ligence, preventing a recovery unless 
defendant's servants could, by proper 
care after discovering the danger, 
avoid the accident without endanger- 
ing its passengers and employees. 
Williams v. Metropolitan St. R. Co., 
89 S.W. 59, 114 Mo.App. 1. 


[ec] Walking over trestle.—A pas- 
senger on a street car in the night- 
time, who is a stranger and has been 
earried past his destination, and is 
directed by the conductor to go back 
along the track, but to go around a 
trestle, which is dangerous, is guilty 
of negligence if he goes on the trestle, 
and cannot recover for an injury re- 
ceived by being struck there by a 
zassing car. Camden, etc., R. Co. v. 
Young, 37 A. 1018, 60 N.J.Law 198. 


[d] Error of judgment and miscal- 
culation on the part of one walking 
in dangerous proximity to a street 
ear track as to the distance he can 
travel before an approaching car, 
which he sees and watches during the 
progress of his journey, will reach 
him, are insufficient to establish his 
right to recover, much less negli- 
gence on the part of the street rail- 
road company, even in the absence of 
signals of the approach of the car. 


Dooley v. Union R. Co.,: 


he fails to exercise ordinary care, whereby he is 
injured, he is guilty of contributory negligence pre- 
cluding a recovery,® although the company 1s neg- 
ligent,® unless it could avoid the accident by proper 
care after discovering, his peril, without endangering 
its passengers and employees. ) 
guilty of contributory negligence where, while walk- 
ing on or along the track of a street railroad, he 
sees or by reasonable care could see an approaching 
car in time to get or keep out of the way, but fails 
to do so,11 although the walking there is better than 


10 Thus a person is 


highway ;!2 or where he walks on 


the track knowing that a car is due, although he 
frequently Ioaks behind for it.?* 
trian is guilty of contributory negligence barring 
a recovery of damages where, with knowledge or 
notice of a curve in the track, he places. himself in, 
and fails to remove himself from, danger from the 
overhang of an ordinary car rounding the curve.** 


Also, a pedes- 


Sullivan v. New York City R. Co., 91 
N.Y :S.. 825: 


9. Tobias v. People’s Ry. Co., 80 A. 
358, 26 Del. 59; Childs v. New Or- 
leans City R. Co., 33 La.Ann. 154. 


Concurring negligence of plaintiff 
and company generally see supra § 
360, 

10. See infra § 407. 


11. Conn.—Fay v. Hartford, etc., 
St. R. Co., 71 A. 364, 81 Conn. 330. 


Del.—Tobias vy. People’s Ry. Co., 80 
A. 358, 26 Del, 59. 


Md.—Garvick v. United Rys., etce., 
61 A. 138, 101 Md. 239. 


Mass.—Judge vy. Elkins, 66 N.E. 708, 
183 Mass, 229. 


Mo.—Shelton vy. 
Ry. Co., 
404. 


N.Y.—Donnelly v. Brooklyn City R. 
Co:, J5oNGH. 133, LO9SNoY. D6eS ager 
v. Coney Island, etc., R. Co., 32 N.Y. 
S. 304, 84 Hun 307; Isnk v. Brooklyn 
City. Ro 'Co.719 INZYiS.-"180, 646Ehun 
634; Thal v. Metropolitan St. R. Co., 
76 N.Y.S. 918, 87 Misc. 794. 


Pa.—Bliss v. Pittsburgh Rys. Co., 
83 A, 278, 234 Pa. 435; Warner v. Peo- 
ple’s St. vRi- Co. 21) AS tsi. aAlPas 
615; Dix v. Ridge Ave. Pass. R. Co., 
15 Pa.Super. 350. 


R.I.—Vizacchero vy. Rhode Island 
tee 59 A. 105,°26 R.I. 392; 69 1. RAA, 


Tex.—San Antonio Traction Co. v. 
oan 107 S.W. 64, 48 Tex.Civ.App. 
ls 


Wash.—Brown v. Washington Wa- 
es Power Co., 181 P.. 47%, 106 Wash. 
849, 

12. Adams v. Boston, ete., R. Co., 
78 N.E. 117, 191 Mass. 486; Penman 
v. McKeesport, etc., R. Co., 50 A. 973, 
201 Pa. 247 [aff 31 Pittsb.Leg.J.N.S. 
264]; Warner vy. People’s St. R. Co., 
21 A..737, 141 Pa, 615, 


13. Gilmartin v. Lackawanna Val- 
oe ey Transit Co., 40 A. 322, 186 


14. Weir v. Kansas City Rys. Co., 
196 P. 442, 108 Kan. 610; Mignault v. 
Rhode Island Co., 108 A. 716, 41 R.1. 
232; Leftridge v. City of Seattle, 228 
P. 302, 180 Wash. 541; French v. 
Princeton ‘Power Co., 122 S.B, 171, 95 
W.Va. 707. See Heva v. City of Seat. 
tle, 372 P. 41, 150 Wash. 61 (rec- 
ognizing the rule, but holding that it 
may not be applicable in a particular 


Metropolitan St. 
151 S.W. 493, 167 Mo.App. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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“ “inde Bie aed boy OS 


aAt 


Assumption. A person walking on or near a street 
car track is not bound to assume or anticipate that 
ears will be run contrary to custom,!® or that he 
will be run into by a ear approaching him from the 
rear at an excessive rate of speed in broad day- 
light, on a straight track, without warning.1* On 
the other hand a person who sees a ear standing 
near a curve in the immediate vicinity, and knows 
that it is in service, does not have a right to dismiss 
it from his mind‘? and assume that it will not move 
around the curve.1§ 


Sole cause. That others saw or heard a street car 
approaching did not render the act of a person who 
failed to get off the track the sole cause of the ac- 
cident, where the car was being operated at full 
speed on a dark night, with no headlight, by a 
motorman who had his face to the rear, and rang 
no gong at or near a point where, owing to the con- 
dition of the street, many people were accustomed 
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[§ 368] (4) Crossing Track2?°—(a) In- General., 
Ordinarily it is not negligence per se to cross or. 
attempt to cross a street railroad track: On which 
a Gar is approaching,*! in plain sight,?? some dis- 
tance away;°" between two standing ears;?4 or at 
a place other than a street intersection,?° in the 
absence of a city ordinance requiring pedestrians 
to eross streets only at places indicated.*® How- 
ever, a pedestrian, when crossing, or about to cross, 
a street railroad track, must exercise some care or 
caution for his own safety,?’ and he is not relieved 
of the necessity of doing so by the company’s neg- 
ligence,?® an ordinance giving him the right of way 
over vehicles at street intersections,?® or a signal 
to eross given him by the company’s watchman.®® 
He is required to exercise due*! and proper®? eare, 
and refrain from rashly or recklessly exposing him- 
self to danger.** It is his duty to exercise reason- 
able and ordinary care** to learm of the approach 


to walk between or along the car tracks.19 


case, as where plaintiff, through the 
negligent act of the motorman, is 
placed in a position of danger from 
which he cannot extricate himself 
by the exercise of reasonable care, 
the space between a safety zone and 
the sidewalk being so filled with au- 
tomobiles that he cannot cross be- 
tween them), 


Dt hgeeice rand near curve see supra § 

[a] Notice.—(1) Persons near 
street car tracks are bound to take 
notice that there is an overhang to 
street cars. Hering v. City of De- 
troit, 221 N.W. 278, 244 Mich. 2938. 


Prati Tulsat Sti Riv: Co, 222) iP. 
950, 97 Okl. 19; Garvey v. Rhode Is- 
land Co., 58 A, 456, 26 R.I. 80; Beacl. 


v. Pacific Northwest Traction Co., 237 
P. 737, 135 Wash. 290; Leftridge v. 
Seattle, 228 P. 302, 130 Wash. 541; 
Gannaway v. Puget Sound Tr., L. & P. 
Co., 138 P. 267, 77 Wash. 655; French 
v. Princeton Power Co., 95 W.Va. 
707. (2) Ones not presumed to know 
that there is an unusual overhang to 
a street car rounding a curve (Lau- 
rent v. United Rys. Co., (Mo.) 191 S. 
W. 992; State ex rel. Siegel v. Daues, 
300 S.W. 272, 318 Mo. 256 [quashing 
(App.) 287 S.W. 775]) (8) as where 
the overhang of the car is more than 
five feet and the curve,is not un- 
usually sharp (Laurent v. United 
Rys. Co., supra; State ex rel. Siegel 
v. Daues, 300 S.W. 272, 318 Mo. 256 
[quashing (App.) 287 S.W. 775]). 


15. Shipley v. Metropolitan St. Ry. 
Co., 128 S.W. 768, 144 Mo.App. 7. 

16. Indianapolis Traction, etc., Co. 
v. Kidd, 79 N.E.. 347, 167 Ind. 402, 7 
L.R.A.N.S. 148, 10 Ann.Cas. 942. 


17. Cornell v. Pittsburg Rys. Co., 
54 Pa.Super. 230. 

18. Cornell v. Pittsburg Rys. Co., 
supra. 

19. Hammond v. Jacksonville Elec- 
tric Co., 63 So. 709, 66 Fla. 145. 

20. Driver or occupant of vehicle 
see infra §§ 391-397, 400. 

21. Commonwealth Bonding & 
Casualty Ins. Co. v. Pacific Electric 


Ry. Co., 184 P. 29, 42 Cal.App. 573; 
Shear y. United Railroads of San 


Francisco, 117 P. 956, 16 Cal.App. 
637 
’ 92, Shields v. Philadelphia Rapid 


Transit Co., 104 A. 665, 261 Pa. 422; 
Connor v. Pittsburg Rys. Co., 50 Pa. 
Super. 629 

23. Cal:—Campbell v. Los Angeles 


Traction Co., 70 P. 624, 137 Cal. 565; 
Schneider vy. Market St. R. Co., 64 P. 
734, 184 Cal. 482. 


Ill— West Chicago St. 
Dedloff, 92 Tll.App. 547. 


Ind.—Saylor y. Union Traction Co., 
81 N.H. 94, 40 Ind.App. 381. 


Iow.a.—MeDivitt vy. Des Moines City 
R. Co., 118 N.W. 459, 141 Iowa 689. 


N.Y.—Vandenbout v. Rochester R. 
Co., 114 N.Y.S. 760, 129 App.Div. 844; 
Boyce v. New York City R. Co., 110 N. 
Y.S. 393, 126 App.Div. 248; McDer- 
mott. v. Brooklyn Heights R. Co., 85 
N.Y.S. 807, 89 App.Div. 214; Du Frane 
v. Metropolitan St. R. Co., 82 N.Y.S. 
1, 83 App.Div. 298; O’Callaghan v. 
Metropolitan St. R. Co., 75 N.Y.S. 171, 
69 App.Div. 574 [aff 66 N.H. 1112, 174 
N.Y. 521]; Cohen v. Metropolitan St. 
R. Co., 71 N.Y.S. 268, 63 App.Div. 165 
Pate CS INGE: t LEG ATONE. A/S 83; 
Schwartzbaum vy. Third Ave. R. Co., 
69 N.Y.S. 1095, 60 App.Div. 274; 
Frank v. Metropolitan St. R. Co., 68 
N.Y.S. 537, 58 App.Div. 160 Laff 64 N. 
Freed 2d 171 N.Y. 666). 


Pa.—Callahan v. Philadelphia Trac- 
tion Co., 39 A. 222, 184 Pa. 425; Con- 
nor vy. Pittsburg Rys. Co., 50 Pa.Super. 
629. 


Tex.—San Antonio Traction Co. v. 
Levyson, 113 S.W. 569, 52 Tex.Civ. 
App. 122 

Wash.—Kalberg v. Seattle Electric 
Co., 79 P. 1101, 37 Wash. 612. 


24. Fitzgerald v. New York City R. 
Coz, 92) NeY.S: 7322 


25. Gavin v. Philadelphia Rapid 
Transit Co., 113) A. 832, 271 Pa. 73; 
Whiting v. City of Seattle, 258 P. 824, 
144 Wash. 668. 


26. El Paso Ry. Co. v. Allen, (Tex. 
Civ.App.) 208 S.W. 739. 


27. Tacoma Ry. & Power Co. v. 
Remmen, 220 F. 617, 136 C.C.A. 225; 
Richardson v. Southern Pac. Co., 265 
P. 1039, 88 Cal.App. 648; Dow v, Des 
Moines City Ry. Co., 126 N.W. 918, 148 
Towa 429; Zenner v. Brooklyn Heights 
R. Co., 159 N.Y.S. 450, 173 App.viv. 
194; Vandenbout v. Rochester Ry. Co., 
114 N:Y.S. -760, 129 App.Div. 844. 
See Fortunato v. Union R. Co., 172 N. 
Y.S. 119, 120 (‘a pedestrian, crossing 
a car track, is bound to look out for 
his own safety’’). 


28. Stack v. East St. Louis & S. Ry. 
Co., 92 N.E. 241, 245 Ill. 308, 137 Am. 
S.R. 318; McQuade v. Metropolitan 
St. R, Co., 39 N.Y.S. 335, 17 Misc. 


Pus On) Vs 


154. 


29. Gordon v. Virginia Electric & 
Power Co., 143 S.E. 681, 150 Va. 442. 


30. Culbertson v. Metropolitan St. 
R. Co., 36. S.W. 834, 140 Mo.. $5. 


31. Kernan v. Market St. R. Co., 
70 P. 81, 187 Cal, 326; Morse v. ‘Bos- 
ton Elevated Ry. Co., 104 N.E. 441, 
216 Mass. 579; Bremer v. St. Paul 
City R. Co., 120 N.W. 382, 107 Minn. 
326, 21 L.R.A.N.S, 887; McClain v. 
Brooklyn City R. Co., 22 N.B. 1062, 
116 N.Y. 459 [aff 6 N.Y.St. 49]. 


[a] At outset.—Due care is as es- 
sential in the outset of an attempt of 
a person to cross the track of a street. 
railroad company as in the act of 
erossing. McClain v. Brooklyn City . 
R. Co., 22 N.W. 1062, 116 N.Y. 459 - 
Laff 6 N.¥.St. 49]. 


32. Angelary v. Springfield St. Ry. 
Co:, 99. N.H. 970, 213 Mass. 110; Gal- 
braith v. West End St. R. Co., 43 N.! 
E. 501, 165 Mass. 572; McQuade v. 
Metropolitan St. R. Co., 39 N.Y.S. 335, 
17 Mise. 154. 


83. Capital Traction Co. v. Apple, 
34 App.D.C. 559; Morse v. Boston 
Elevated Ry. Co., 104 N.E. 441, 216 
Mass. 579. ; 


34. Cal.—Kernan v. Market St. R. 
Co., 70 P. 81, 187 Cal. 326; Hammond 
v. Pacific Hlectric Ry. Co., 164 P. 50, 
382 Cal.App. 756; Kramm v. Stockton, 
Electric Ri, Co... 86 Ps 7385) 90S satel 
App. 606. 


Ind.—Evansville, etc.,” Tract. Co. 
v. Spiegel, 94 N.E. 718; Indianapolis 
St. R. Co. v. Walton, 64 N.E. 630, 29 
Ind.App. 368. 


Iowa.—Barboe v. Sioux City Serv- 
ice Co., 215 N.W. 740, 205 Iowa 1074. 


La.—Friedman v. New Orleans Ry. 
& Light Co., 96 So. 821, 153 La. 951. 


Mass.—Scanlon v. Berkshire St. Ry. 
Co., 102) N.E. 915, 215 Mass. 554; 
Galbraith v. West End St. R. Co., 438 
N.E. 501, 165 Mass. 572. 


Mo.—Culbertson v. Metropolitan St. 
R. Co., 36 S.W. 834, 140 Mo. 35. 

N.Y.—Fenton v. Second Ave. R. Co., 
9 N.Y.S. 162, 56 Hun 99 [rev on other 
grounds 26 N.E. 967, 126 N.Y. 625, 4 
Silv.A. 380]. 


Pa.—Lumis v. Philadelphia Trac- 
tion Co., 37, A. 414, 181 Pa. 268. 

R.I.—Peck v. Rhode Island Co., 79 
A, 1106, 32 RI. 449, 


Utah.—Spiking v. Consolidated R.,° 
etc., Co., 93 P. 838, 33 Utah 313. 
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of cars,?® keep or get out of their way,?® and avoid 
a collision or accident.?’ Conversely, he is required 
to exercise only ordinary care.*® 


Slackening speed of car. According to some au- 
thorities a person is not guilty of contributory neg- 
ligence merely because his crossing involves the 
slackening of the speed of the car,?® where the 
motorman has ample opportunity to see plaintiff 
attempting to cross the track,*° or there is reason 
to suppose the car will slow down and give time 
for the crossing;41 but it is otherwise where the 
car is only a few feet away;*? and according to 
other authorities a reasonably prudent man will not 
take a chance of a street car slowing up to allow 
him to eross.*? 


’ Miscalculation or error of judgment. Except in 
a few jurisdictions,** a pedestrian is guilty of con- 
tributory negligence where he makes a mistake, mis- 
calculation, or error of judgment, in deciding to 
attempt to cross a street railroad track when a car 
is approaching, and is injured while making the 
attempt,*® especially where, after makmg the esti- 
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mate or calculation, he does not verify it by looking 
again.*® 

[§ 369] (b) Different Persons or Railroads. INE 
though a higher degree of care is required in cross- 
ing an electric railroad than in crossing a horse rail- 
road,*? as high a degree of care is not required in 
crossing a street railroad as in crossing an ordinary 
steam railroad.*® 


Pedestrian and driver of vehicle. While, in ecross- 
ing or attempting to cross a street railroad track, 
a pedestrian is held to no higher duty,*® and is not 
subject to a more stringent rule of law,°° than a 
person in charge of a vehicle, nevertheless he has, 
in a considerable measure, a larger opportunity for 
protecting himself than a driver of a vehicle,°* in 
that he has more thorough control over his own 
movements,®*? and has nothing to control except his 
own locomotion,®* and this is an important cir- 
cumstance to be considered on the issue of contrib- 
utory negligence.*4 


Pedestrian and motorman. A person attempting 
to cross a street railroad track when a ear is rap- 


[§§ 368-369 


Wash.—Hellieson v. Seattle Elec- 
tric Co., 105 P. 458, 56 Wash. 278. 


W.Va.—Riedel v. Wheeling Trac- 
tion Co., 61 S.E. 821, 638 W.Va. 522, 16 
L.R.A.N.S. 1123. 


Wis.—Hirschberg Vv. Milwaukee 
Electric Ry. & Light Co., 190 N.W. 
8295-179 Wis, 175. 


85. Cain v. Macon Consol. St. R. 
Co., 22 S.E. 918, 97 Ga. 298; Newark 
Passenger R. Co. v. Block, 27 A. 1067, 
55 N.J.Law 605, 22 L.R.A. 374. 


Duty to stop, look, and listen see 
infra §§ 376-381. 


36. Cain v. Macon Consol. St. R. 
Co!, 22: SH, 918, 9%. Ga. 298... 


37. O’Brien v. St. Paul City R. Co., 
108 N.W. 805, 98 Minn. 205; Balis- 
ttrieri v. Chicago N. S. & M. R. R., 200 
N.W. 650, 185 Wis. 381, 


38. Kentucky Traction & Terminal 
Co. v: Jenkins, 188 S.W. 645, 171 Ky. 
539; Louisville Ry. Co. v. Vessels’ 
Adm’x, 167 S.W. $24, 159 Ky. 664. 


39. Tesch v. Milwaukee Electric 
R., ete., Co., 84 N.W. 823, 108 Wis. 
593, 538 L.R.A. 618. 


sure Robkin vy. Joline, 114 N.Y.S. 


41. WVandenbout v. Rochester Ry. 
Co., 114 N.Y.S. 760, 129 App.Div. 844. 
Compare Du Frane v. Metropolitan St. 
Heo: Sa) N.S. by) Ss) AppabDiv. 
298 (if it is apparent to a pedestrian 
reaching the track, 
a person of ordinary prudence, ex- 
ercising ordinary care, that the car 
will inevitably overtake him unless 
the speed is slackened, then it is not 
a prudent act for him to assert his 
rights and proceed, even though it be 
the duty of the motorman to slow 
down or stop to enable him to cross’). 


42. Tyrrell v. Philadelphia Rapid 
Transit Co., 79 Pa.Super. 346. 


43. Public Administrator of State 
of Michigan v. City of Detroit, 207 N. 
W. 882, 234 Mich. 314. 


44. Tesch v. Milwaukee Electric 
R. tete.,, Co., 84 NW. 8238, 108 “wis. 
593, 53 L.R.A. 618. 


45. Ross y. Brannon, 73 So. 439, 198 
Ala, 124; McGuire v. New York Rys. 


“or would be to, 


tunato v. Union Ry. Co. of New York 
City, 172, N.Y.S: 128950 McKeown «Vv. 
jeading Transit & Light Co., 75 Pa. 


Super. 6581. Contra McClain  v. 
Brooklyn City R. Co., 22 N.H. 1062, 
116 N.Y. 459; Mauer v. Brooklyn 


Heights R. Co., 84 N.Y.S. 76, 87 App. 
Div..119; Gildea v. Metropolitan St. 
R. Co., 69 N.Y.S. 568, 58 App.Div. 528 
[aff 64 N.E. 1121, 171 N.Y. 660]; Law- 
son v. Metropolitan St. R. Co., 57 N.Y. 
S. 997, 40 App.Div. 307 [aff 59 N.E. 
1124, 166 N.Y. 589]. 


[a] Rule applied to: (1) misjudg- 
ment of speed of car. Ross v. Bran- 
non, 73 So. 439, 198 Ala. 124. (2) mis- 
take in impression as to place where 
car will stop. McKeown v. Reading 
Transit & Light Co., 75 Pa.Super. 531. 


[b] Lack of reasonableness.— 
“The fact that the plaintiff thought 
that he had plenty of time to cross 
the street does not show... that a 
reasonable man would have reached 
the same conclusion.” Fortunato v. 
Union Ro Ce 172 NeyeS.2129, Tat: 


46. Columbus R. Co. v. Holcombe, 
97. S.BH, 194, 22 Ga.App. 676; Knight 
v. City of Seattle, 222 P. 471, 128 


Wash. 246. 


General duty to look again or con- 
tinuously see infra § ; 


47. Hawthorne v. Cincinnati St. R. 
Co., 2 OhioS.&C:P. 548, 7. OhioN.P. 
985; Hall v. Ogden City St. R. Co., 44 
P. 1046, 13 Utah 243, 57 Am.S.R. 726. 


48. Cal.—Hoff v. Los , Angeles- 
Pacific, Coy 112) P.53}) 158 Cal. 596: 
Schneider v, Market St. R. Co., 66 P. 
734, 184 Cal, 482; Kramm vy. Stockton 
MilectriceRy iCol,) 86) Ps.738s.903;) 8 Gal 
App. 606. 


Ind.—Chicago, S. B. & N. I, Ry. Co. 
v. Roth, 107 N.B. 689, 108 N.E. 971, 
59 Ind.App. 161; Union Traction Co. 
v. Howard, (App.) 87 N.E. 1103, 88 
N.E. 967; Indianapolis St. R. Co. v. 
Taylor, 80 N.E. 436, 39 Ind.App. 592; 
Muncie St. R. Co. v. Maynard, 32 N.N. 
343, 5 Ind.App. 372. 


Iowa.—Barboe v. Sioux City Sery- 
ice Co., 215 N.W. 740, 205 Iowa 1074; 
Dow v. Des Moines City Ry. Co., 126 
N.W. 918, 148 Iowa 429; Perjue v. 
Citizens’ Hlectric Light, ete. Co., 
109 N.W. 280, 1381 Iowa 710. 


Co., 60 A. 530, 100 Me. 41, 109 Am.S.R. 
476, 69 L.R.A. 300. 
Minn.—Bremer y. St. Paul City R. 


Co.; 120 N.W. 382, 107 Minn. 326. 21 
L.R.A.N.S. 887; Smith v. Minneapolis 


St. R. Co., 104 N.W. 16, 95 Minn. 254. ~ 


Neb.—Stewart v. Omaha, etc., St. 


R. Co., 118 N.W. 1106, 83 Neb. 97. 


N.Y.—McClain v, Brooklyn City R. 
Co., 22 N.E. 1062, 116 N.Y. 459 [aff 
6 N.Y.St. 49]. 


Utah.—Gibson v. Utah Light & 
Traction ‘Co:, 151° P:.'76;,- 46 Utah 562; 
Spiking v. Consolidated R., etc., Co., 
93 P. 838, 83 Utah 313. 


fa] Rules of conduct (1) which 
should govern the approach of trav- 
elers to crossings over street railways 
are necessarily quite different from 
those applicable to the crossing of 
the .track of-steam railroads. Wen- 
dell v. New York Cent., ete., R. Co., 
91 N.Y. 420 [rev 14 N.Y.Wkly.Dig. 
406]. (2) “The rule governing the 
conduct of travelers at railroad cross- 
ings has no application where they 
are using a public way through which 
street cars are running at stated in- 
tervals.” Berry v. Newton & B. St. 
aa Co., 95 N.E. 95, 209 Mass. 100, 


Contributory negligence of person 
approaching or go on railroad 
crossing see Railroads §§ 1855-1943. 


49. Arpagaus v. Washington Wa- 
ter Power Co., 149 P. 346, 86 Wash. 83. 


50. Olsen v. Boston & M. R. R., 
CNLERD) TSO AN OSs 


[a] Same principles apply (1) in 
determining the question of contribu- 
tory negligence. Virginia Ry. & Pow- 
er Co. .v. Snyder, 121. S.E. 654;)188 
Va. 241. (2) Principles governing 
care and contributory negligence of 
driver and occupants of vehicle see 
infra §§ 384—404. 


51. McClelland y. Pacific North- 
west Traction Co., 244 P. 710, 1388 
Wash. 527. 


52. McClelland y. Pacific North- 
west Traction Co., supra. 

53. 
H.), 13,0) As 293, 


54. Olsen v. Boston & M. R. R., (N. 


Me.—Marden v. Portsmouth, ete., Be EROS OAR 213% 


Co., 128 N.E. 905, 230 N.Y. 238;- For- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Olsen vy. Boston & M. R. R., (N. 


§§ 369-370] 


“idly approaching is as much obligated to look out 
for his own safety as is the motorman.®® 


[§ 370] (c) Under Ordinary or Extraordinary 
The degree of care required of a per- 
son about to cross, or attempting to cross, a street 
railroad track depends on the facts and cireumstanc- 
es of the particular ease,°® and is such care as would 
be exercised by a reasonably prudent person under 
the same or similar circumstances.°*? 
ing or attempting to cross a street railroad track, 
a ipedevtriari must have due regard to the eondi- 
tions®* and avail himself of his knowledge of con- 
ditions with which he is familiar®® or which are 


Conditions. 


permitted®® or required®! by law. 


is bound to foresee and avoid is that of being .in- 
jured by cars operated in a proper and legal man- 


55. McGuire v. New York Rys. Co., 
128 N.E. 905, 2380 N.Y. 23; Tully v. 
New York City R. Co., 111 N.Y. Se wn 
127 App.Div. 688. 


56. D.C.—Capital Traction Co. v. 
Apple, 34 App.D.C. 559. 


Ill. Schaedel v. Chicago Rys. Co., 
182 I1l.App. 70; West Chicago St. R. 
Co. v. Dedloff, 92 Ill.App. 547; West 
Chicago St. R. Co. v. Nilson, 70 Ill. 
App. 171. 


Ind.—Saylor v. Union Traction Co., 
81 N.E. 94, 40 Ind.App. 381. 


N.Y.—Costello v. Third Ave. R. Co., 
55 Ni. 897; 161) N-Ye.3173 Hicks. v. 
Nassau Electric R. Co., 62 N.Y.S. 597, 
47 App.Div. 479; Read v. Brooklyn 
Heights R. Co., 53 N.Y.S. 209, 32 App. 


Div. 503; Baxter v. Second Ave. R. 
Co., 26 N.Y.Super. 510, 30 How.Pr. 
219. 


Ohio.—Community Traction Co. v.. 


Reno, 164 N.E. 429, 30 OhioApp. 143. 
Pa.—MeGovern vy. Union Traction 
Co., 43 A. 949, 192 Pa. 344. 


Va.—Newport News, etc., Electric 
‘Co, vy. Bradford, 40 S.E. 900, 100 Va. 
231; Newport News, etc., Electric Co. 


-v. Bradford, 37 S.E. 807, 99 Va. 117. 


W.Va.—Ashley v. Kanawha Valley 
‘Traction Co., 55 S.E. 1016, 60 W.Va. 
306, 9 Ann.Cas. 836. 


Wis.—Grimm v. Milwaukee Electric 
R., ete., Co., 119 N.W. 833, 138 Wis. 
44; Tesch v. Milwaukee Electric R., 
etc., Co., 84 N.W. 828, 108 Wis. 593, 
53 L.R.A. 618. 


[a] Situation when reaching track. 
—The question whether one, crossing 
in front of an approaching street car 
exercised due care is to be determined 
by the situation when ‘he reached the 
track, and not when he left the side- 
walk. Roberts v. Chicago City Ry. 
Co., 104: N.E. 708, 262 Ill. 228 [rev 
177 Ill.App. 400]. 


[b] Higher degree of care and cau- 
tion, and increased vigilance, must 
be exercised by a pedestrian approach- 
ing or crossing a_ street railroad 
track where: (1) His view is ob- 
structed. McCartney v. People’s Ry. 
Co,t8: ACTA, 25 Dele Fi Hinz -v. 
Wighth Ave. R. Co., 213 N.Y.S. 362, 
215 App.Div. 189 [mod on_ other 
grounds 152 N.E. 475, 243 N.Y. 90]; 
Roanoke Ry. & Blectric Co. v. Car- 
TOlL eT2) SB 1255" 122, Va. 598s) (2) 
He is undertaking to cross by a di- 
agonal route at a place other than a 
regular crossing. Schooley v. Fresno 
‘Traction Co., 206 P. 481, 56 Cal. .App. 
705. (8) The place of crossing is on 
a busy thoroughfare in the business 
district of a city. Schooley v. Fresno 


‘Traction Co., supra. 


57. Ala.—Birmingham Ry., Light 
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ner.°2 


leaving himself 


In approach- 


The danger he 
of his slipping 


& Power Co. v. Donaldson, 68 So. 596, 
14 Ala.App. 160. 


Cal.—Gilmore v. Los Angeles Ry. 
Corporation), 295° P. 41, (271 -Calr 192 
[superseding op 290 P. 22]; Hoff v. 
Los Angeles-Pacific Co., 112 P. 53, 
158 Cal. 596; Hammond v. Pacific 
Bilectric.” Ry. Co. (1645 P. 50) 132) “Cal; 
App. 756. 


Del.—McCartney v. People’s Ry. 
COSutS-Aan 711-254 Delmigt: 


Iil.—Stack v. East St. Louis & S. 
Ry. Co., 92 N.E. 241, 245 Ill. 308, 137 
Am.S.R. 318. 


Ind.—Ft. Wayne & N. I. Traction 
oe v. Smith, 107 N.E. at 57 Ind.App. 
4, 


Iowa.—Dow vy. Des Moines City Ry. 
Co., 126 N.W. 918, 148 Iowa 429. 


Ky.—Louisville Ry. Co. v. Kennedy, 
172 S.W. 970, 162 Ky. 560, Ann.Cas. 
1916E 996. 


Mass.—Shea v. Boston Elevated 
Ry. Co., 104 N.E. 355, 217 Mass. 163. 


Mich.—Hamilton vy. Detroit United 
Ry., 1382 N2W.'453,.167 Mich. 5. 


N.J.—Devine v. Public Service Ry. 
Co., 88 A. 1080, 85 N.J.Law 243 [rev 
86 A. 260]. 


R.I.—Peycke v. United Electric 
Rys. Co. 142°A. 232,749- RD. 257: 


Va.—Virginia Ry. & Power Co. v. 
Boltz, 95 S.E. 467, 122 Va. 649. 


[a] That one crossing and car 
were both approaching platform 
erected for the accommodation of pas- 
sengers, where the car would presum- 
ably stop, is a matter for considera- 
tion in determining whether he acted 
as a reasonably prudent person. Mc- 
Divitt v. Des Moines City R. Co., 118 
N.W. 459, 141 Iowa 689. 


58. Gavin v. Philadelphia Rapid 
Transit Co., 113 A. 832, 271 Pa. 73. 


.59. Culbert v. Wilmington & P. 
Traction Co.,.82.A, 1081, 26% Del. 253: 
McCartney v. People’s Ry. Co., 78 A. 
771, 25 Del. 191; Truman y. Wilming- 
ton City Ry.4Co, '78' A. °636,; 23 “Del: 
192 [aff 72 A. 983, 23 Del. 197]. 


60. McDivitt v. Des Moines City 
R. Co., 118 N.W. 459, 141 Iowa 689 
(speed of cars permitted by ordi- 
nance). 


61. Jaquette vy. Capital Traction 
Co., 34 App.D.C. 41, 25 L.R.A.N.S. 407 
(equipment of street cars and trains 
with suspended fenders, as required 
by police regulation). 


62. Shields v. Philadelphia Rapid 
Transit Co., 104 A. 665, 261 Pa. 422. 


68. Connor yv. Pittsburg Rys. Co., 
50 Pa.Super. 629. 


64. Schuchalter v. Philadelphia 
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He may not properly undertake to cross 
a street railway track in front of a visibly approach- 
ing car, running under normal conditions, without 


sufficient time to clear the track 


before the arrival of the car,** or when an attempt 
to cross appears hazardous.*4 
he is not guilty of contributory negligence from the 
mere fact that he attempts to cross a street railroad 
track in front of an approaching car where it would 
reasonably appear to a person of ordinary prudence 
that under ordinary conditions he would have am- 
ple time to cross in safety,®°> but he is prevented 
from crossing in safety by some unforeseen and 
unavoidable occurrence or accident,®* as by reason 


On the other hand, 


or stumbling, and falling on the 


track,®? or by reason of the car’s running at an ex- 


Hable Transit Co., 135 A. 739, 288 Pa. 


65. U.S.—Ploxin Va 
Heights R. Co., 261 F. 854. 


D.C.—Capital Traction Co. vy. Apple, 
34 App.D.C. 559. 


Ill.— Foy v. Chicago City Ry. Co. 
205 Ill.App. 410. : 


Kan.—Ogden y. Wilson, 243 P. 284, 
120 Kan. 269. 


Mo.—Hovarka vy. St. Louis Transit 
Co., 90 S.W. 1142, 191 Mo. 441; Pries- 
meyer vy. St. Louis Transit Co., 77 S. 
W. 318, 102-Mo.App. 518. 


N.Y.—Cohen v. Metropolitan St. R. 
Co., 71 N.Y.S. 268, 63 App.Div. 165 
Laff 63 N.H. 1116, 170 N.Y. 588]; Wells 
v. Brooklyn City R..Co.,, 12ZHINCY. S67, 
58 Hun 389; Duffy v. Interurban St: 
Ree COT an OL 'N.Y.S. 767, 52 Mise. 177; 
Lhowe vy. Third Ave. R. Co., 36 N.Y.S. 
463, 14 Misc. 612. 


Or.—Wolf v. City R. Co., 85 P. 620, 
91 P. 460, 50 Or. 64, 15 Ann.Cas. 1181. 


Pa.—Schuchalter v. Philadelphia 
Rapid Transit Co.,:135 A. 739, 288 Pa. 
189; Murphy v. Philadelphia Rapid 
Transit Co., 1382 A. 194, 285 Pa..399; 
Kelly v. Philadelphia Rapid Transit 
Co., 69 Pa.Super. 260; Bickley v. 
Southern Pennsylvania Traction Co., 
56 Pa.Super. 113. 


Wis.—Grimm v: Milwaukee Electric 
Ry. & Light Co., 119 N.W. 833, 138 
Wis. 44. 


66. Mentz v. Second Ave. R. Co., 
41 N.Y. 619, 3 Abb.Dec. 274 [aff 25 N. 
Y.Super. 356]; Aaron vy. Second Ave. 
i. Co., 2 Daly. (N.Y.) 127 (catching 
foot in hole in track); Grimm v. 
Milwaukee Electric R., ete., Co., 119 
N.W. 8338, 138 Wis. 44. 


67. Fenton v. Second Ave. R. Co., 
9 N.Y.S. 162, 56 Hun 99 [rev on oth- 
er grounds 26 N.E. 967, 126 N.Y. 625, 
4 Silv.A. 380]; Baxter v. Second Ave. 
R. Co., 26 N.Y.Super.. 510, 30 How.Pr. 
219;-Lhowe v. Third Ave. R. Co., 36 
N.Y.S. 463, 14 Mise. 612; Friedman v. 
Dry-Dock, ete., R. Co., 11 N.Y.S. 429 
[aff 18 N.E. 482, 110 N.Y. 676]; Coel 
v. Green Bay Traction Co., 133 N.W. 
23,147 Wis. 229. But see Gilliland v. 
Middlesex, etc., Tract. Co., 52 A. 693, 
67 N.J.Law 542, 545 (‘when the de- 
cedent attempted to cross the defend- 
ant company’s track, the car which 
ran her down was only one and a half 
times its,length away from her. The 
risk of injury in case she should hap- 
pen to stumble and fall, and the mo- 
torman should be unable to stop the 
ear before it reached her, was mani- 
fest. It caused her sister to warn 
ther against making the attempt. Not- 
withstanding the warning, notwith- 
standing the obviousness of the dan- 
ger, she took the risk of crossing in 
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cessive or unlawful rate of speed,** unless he has 
knowledge of such speed before attempting to cross, 
in which ease he must take the speed into consid- 


eration.®® 


Traffic signals. A pedestrian does not take rea- 
sonable precaution to insure his own personal safety 
when he does not pay attention to preliminary gongs 
or bells warning all users of the street that the 
course of traffic is about to be changed.*° 
other hand, a pedestrian obeying traffic directions 
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ie By by 


[§§ 370-371 


dertake the crossing of a street railroad track, al- ° 
though street car traffie is approaching within a 
distance which might otherwise be dangerous.’* 


[§ 371] (d) When Car Dangerously Near. Where 


On the 


given by an officer or a semaphore signal may un- 


safety, and the consequence of her 
failure must rest upon herself’). 


68. Wells v. Brooklyn City R. Co., 
12°N.Y.S: 67,.58 Hun 389. 


69. Birmingham Ry. Light & Pow- 
er Co. vy. Saxon, 59 So. 584, 179 Ala. 
136; McDivitt v. Des Moines City R. 
Co., 118 N.W. 459, 141 Iowa 689; Fran- 
co v. Brooklyn Heights R. Co., 95 N. 
Y.S. 476, 108 App.Div. 14; Balistrieri 
v. Chicago, N. S. & M. R. R., 200 N. 
W. 650, 185 Wis. 381; Grimm v. Mil- 
waukee Hlectric R.,.etc., Co., 119 N.W. 
833, 138 Wis. 44. 


70. Zolkover v. Pacific Electric Ry. 
Co., 254 P. 926, 81 Cal.App. 772. 


71. Wack v. Philadelphia Rapid 
Transit Co., 93 Pa.Super. 206, 208. 


| “The rules applicable to crossing 
trolley tracks where there is no po- 
liceman or semaphore signal gas 
must not be applied to cases where 
an officer or semaphore signal is di- 
recting traffic. In the latter case, if 
obeying traffic directions, the pedes- 
trian may rely on the way being clear 
and may undertake the crossing 
though the street car or vehicular 
traffic is approaching within a dis- 
tance that might be dangerous were 
there no officér or semaphore signal 
controlling it.” Wack v. Philadelphia 
Rapid Transit Co., supra. 


72. Cal.—Richardson vy. Southern 
bane Co., 268 P. 1039, 88 Cal.App. 
648. 


Ill.—O’Hern y. Chicago City Ry. Co., 
151 Ill.App. 208. 


Mass.—Stone v. Boston Elevated 
Ry. Co., 97 N.E. 747, 211 Mass. 365. 


N.Y.—Hubbard v. New York Rys. 
Co., 170 N.Y.S. 889, 1838 App.Div. 470. 


R.I.—Hornstein v. Rhode Island 
Co., 59 A. 71, 26 R.I. 387. 


[a] Rash attempt.—A person does 
not exercise due care where, seeing a 
rapidly moving car approaching, he 

. deliberately attempts to cross when 
it is so near that the attempt is rash 
in the extreme. Stone v. Boston El- 
erated Ry. Co., 97 N.E. 747, 211 Mass. 
365. 


73. Cal.—Higgins v. Los Angeles 
Re Co; 91 P. 344, 5:Cal.A pp, 748. 

D.C.—Hurdle v. Washington, 
R. Co., 8 App.D.C.-120. 


Ga.—Macon, ete, St. R. Co v. 
Holmes, 30 S.B. 5638, 108 Ga. 655. 


Ill.— Elgin, ete., Traction Co. v. 
Brown, 129 I1l.App. 62. 


lowa.—MecDivitt v. Des Moines City 
R. Co., 118 N.W. 459, 141 Iowa 689. 


La.-—Knoker v. Canal, etc., R. Co., 
27 So. 279, 52 La.Ann. 806; Webster 
v. New Orleans City, etc., R. Co., 25 
Sour ipo pL uavAnn. (2019. 


Me.—Welch v. Lewiston, A. & W. 
St. Ry.,.100 A. 934, 116 Me, 191. 


Md.—State v. Maryland Electric 


etc., 


Rys. Co., 92 A. 961, 124 Md. 484; Unit- 
ed Rys., etce., Co.. vy. Watkins, 62 A. 
234, 102 Md. 264. x4 


Mass.—Rundgren v.° Boston, ete 


St. R. Co., 87 N.E. 189, 201 Mass. 156; 
Madden v. Boston El. R. Co., 80 N.E. 
447, 194 Mass. 491. 


Minn.—Russell v. Minneapolis St. 
R. Co., 86 N.W. 346, 83 Minn. 304. 


Mo.—Riska vy. Union Depot R. Co., 
79 SW. 445, 180 Mo. 168; Grout v. 
Central Electric R. Co., 102 S.W. 1026, 
125 Mo.App. 552; Fanning v. St. Louis 
ee Co., 78 S.W. 62, 103 Mo.App. 

i 


Neb.—Wood y. 
Co.; 120 NW. 
L.R.A.N.S. 228. 


N.J.—Schwanewede v. North Hud- 
son County R. Co., 51 A. 696, 67 N.J. 
Law 449. 


N. Y,—Lone v. sUnion “R...Co., 107 
N.Y.S. 401, 122 App.Div. 564; Robin- 
son v. Union’ R. Co., 106 N.Y.S. 203, 
121 App.Div. 558; Thompson v. Metro- 
politan St. R. Co., 85 N.Y.S. 181, 39 
App.Div. 10; Du Frane v. Metro- 
politan St. R. Co., 82 N.Y.S. 1, 83 App. 
Dively 298° Freeman v. Brooklyn 
Heights R. Co., 81 N.Y.S. 828, 82 App. 
Div. 521; Lawson v. Metropolitan St. 
R. Co., 74 N.Y.S. 885, 36 Misc. 824; 
Williamson v. Metropolitan St. R. Co., 
60 N.Y.S. 477, 29 Mise. 324; May v. 
Metropolitan St. R. Co., 57 N.Y.S. 277, 
26 Misc. 748; Fortunato v. Union Ry. 
Co. of New York City, 172. N.Y.S. 119; 
Mullen v. Joline, 111 N.Y.S. 776; 
Lazar v. New York City R. Co., 94 
N.Y.S. 9. . 


N.C.—Davis v. Durham Traction 
Co., 53) SsH361%, 141 N.C2134, 


Pa.—Underwood v. Pittsburgh Rys. 
Co., 86 A. 184, 238 Pa. 332; Meyer v. 
Pittsburg, etc., Traction Co., 42 A. 41, 
189 Pa, 414. 


R.I.—Hornstein v. Rhode 
Coy 59°.A.. 745 26=R.1 1387. 


W.Va.—Riedel v. Wheeling Trac- 
tion Co., 61 S.E. 821, 68 W.Va. 522, 16 
L.R.A.N.S. 11238. 


“A pedestrian who proceeds across 
a street car track after he has seen 
a car approaching under circumstanc- 
es that do not in themselves negative 
any reasonable apprehension of dan- 
ger from the car is no less careless 
than a pedestrian who proceeds to 
cross the track without looking for a 
ear.” Fortunato v. Union Ry. Co., 
E72 INPYES Sa Fea 20, fi 


[a] Lack of ordinary care.—One 
attempting to eross a street car track 
in view of an approaching car so near 
to him that no person of ordinary 
care would make the attempt is guilty 
of contributory negligence. State v. 
Maryland Electric Rys. Co., 92 A. 961, 
124 Md. 434, 


74. Cuddy vy. Boston Elevated Ry. 
Co., 94 N.E. 251, 208 Mass. 134, 


75. Roberts v. Chicago City Ry. 


Omaha, etc., St. R. 
1121, 84 Neb. 282, 22 


Island 


a person deliberately,’? heedlessly or carelessly," 
or without exeuse’* or necessity,7® steps on and 
attempts to cross a street railroad track in front 
of a car which he sees or hears, or which by ordi- 
nary care he could see or hear, approaching dan- 
gerously near,7* as where he attempts to run or 


Co., 198 Ill.App. 31. 


[a] Without emergency to con- 
fuse plaintiff or require him to cross, 
Hornstein v. Rhode Island Co., 59 A. 
fA 26 RAS Sit. . 


76. Cal.—Schooley v. Fresno Trac- 
tion Co., 206 P. 481, 56 Cal.App. 705. 


Ili.—Bishop v. Chicago Rys. Co., 
204 Tll.App. 205. 


Ky.—Miller vy. Louisville Ry. Co., 
146 S.W. 26, 148 Ky. 126. 


La.—Dubose v. New Orleans Ry. & 
Light Co., 49 So. 696, 123 La. 1029. 


“ Mass.—Tobin v. Nahant & Lynn St. 
Ry. Co., 157 N.E. 360, 260 Mass. 5123 
Stevens v. Boston HBlevated Ry. Co., 
145 N.E. 430, 250 Mass. 288; Newberg 
v. Fitchburg & L. St. Ry. Co., 106 
N.E. 549, 219 Mass. 21. 


Mo.—Blythe v. United Rys. Co. of 
St. Louis, (App.) 211 S.W. 695. 


N.J.—Gilliland v. Middlesex, etc., 
Traction.Co., 52 A. 693, 67 N.J.L. 542. 


N.Y.—Zenner v. Brooklyn Heights 
R. Co., 159 N.Y.S. 450, 173 App.Div. 
194; Veithusen v. Union Ry. Co. of 
New York City, 136 N.Y.S. 622, 152 
App.Div. 121. 


N.C.—Patterson vy. Charlotte Elec- 
tric Ry., Light & Power Co., 76 S.E. 
500, 160 N.C. 577. 


Or.—Macchi v. Portland Ry., Light 
& Power Co., 148 P. 72, 76 Or. 215. 


Pa.—Schuchalter v. Philadelphia 
Rapid Transit Co., 135 A. 739, 288 Pa. 
189; Wolf v. Philadelphia Rapid 
Transit Co., 97 A. 684, 252 Pa. 448. ‘ 


R.I.—Burns v. Rhode Island Co., 
110 A. 378. 


Wash.—McClelland Vv. Pacific 
Northwest Traction Co., 244 P. 710, 
138 Wash. 527; Beeman v. Puget 
Sound Traction Light & Power Co., 
139 P. 1087,.79 Wash. 137. 


[a] Rule applied where plaintiff 
or decedent stepped on, and attempted 
to cross, the track: (1) Directly and 
immediately in front of an approach- 
img car (Schooley v. Fresno Traction 
Co., 206 P. 481, 56 Cal.App. 705; Mc- 
Gee v. St. Joseph Ry., Light, Heat & 
Power Co., 138 S.W. 1194, 153 Mo. 
App. 492; Donahue v. Philadelphia 
Rapid Transit Co., 142 A. 291, 293 Pa. 
253; Uhlig v. Philadelphia Rapid 
Transit Co., 135 A. 719, 287 Pa. 586; 
Underwood y. Pittsburgh Rys. Co., 
86 A. 184, 238 Pa. 832; Turner vy. 
Philadelphia Rapid Transit Co., 13 
Pa.Dist.&Co. 24) (2) and was struck 
immediately (Donahue vy, Philadel- 
phia Rapid Transit Co., supra; Patton 
v. George, 131 A. 245, 284 Pa. 349; 
Henke v. Milwaukee Hlectric Ry. & 
Light Co., 133 N.W. 1107, 147 Wis. 
661) (3) or the instant he stepped on 
the track (Schuchalter vy. Philadel- 
phia Rapid Transit Co., 135 A. 739, 
288 Pa. 189; Uhlig v. Philadelphia 
Rapid Transit Co., 135 A. 719, 287 Pa. 
586). (4) Suddenly when the ap- 
proaching car was almost upon him 


For later cases; developments and changes in the law see Annotations, same title and section number, 
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hurry across in front of such a ear,?? whereby he 
is run into and injured or killed, 
contributory negligence precluding a recovery of 
damages, in some cases as a matter of law,7® although 
the company is also guilty of contemporaneous neg- 
ligence,‘® and although he has an equal right to the 


use of, the crossing or street.®° 
[§ 372] (e) Belief, Assumption, 
—aa. In General. 


(Miller v. Louisville Ry. Co., 146 S.W. 
26, 148 Ky. 126), (5) or suddenly or 
quickly after passing in front of 
(Deets v. Tacoma Ry. & Power Co., 
222 P. 480, 128 Wash. 210), (6) or be- 
hind (Dubose v. New Orleans Ry. & 
Light .Co., 49 So. 696, 123 La. 1029), 
an automobile. (7) While walking 
between street intersections (Bishop 
v. Chicago Rys. Co., 204 Ill.App. 205; 
Schneller v. Ninth Ave. R. Co., 220 
N.Y.S. 434, 219 App.Div. 571; Gehring- 
er yv. Erie Rys.'Co., 151 A. 703, 301 
Pa. 103), (8) or while walking diago- 
nally (Holland vy. Philadelphia Rapid 
Transit Co., 1138 A. 198, 270 Pa. 219; 
Ofiock v. City of Seattle, 294 P. 966, 
160 Wash. 116) (9) without changing 
his pace or course (Peterson v. Ocean 
HBlectric Ry. Co., 146 N.Y.S. 604, 161 
App.Div. 720). (10) After signaling 
the car to stop. Flynn v. Joline, 119 
N.Y.S. 785, 135. App.Div. 291. When 
the approaching car was: (11) Only 
a few feet away. Blythe v. United 
Rys. Co. of St. Louis, (Mo.App.) 211 
S.W. 695; Beeman v. Puget Sound 
Traction Light & Power Co., 139 P. 
1087, 79 Wash. 1387. (12) Moving 
rapidly and only six to eight feet 
(Perel v. New York Rys. Co., 172 N. 
Y.S. 844, 185 App.Div. 111), (13) or 
not more than five feet (McCabe v. 
International Ry. Co., 128 N.Y.S. 285, 
143 App.Div. 710), away. (14) Mov- 
ing rapidly on a descending grade, 
and twenty-five or thirty yards away. 
Patterson v. Charlotte Electric Ry., 
Light & Power Co., 76 S.E, 500, 160 
N.C. 577. (15) So near that an at- 
tempt to cross in his ordinary walk 
(Goldstein v. Union Ry. Co. of New 
York City, 167 N.Y.S. 837, 180 App. 
Div. 417) (16) would unavoidably re- 
sult in a collision (Stockton v. Phila- 
delphia Rapid Transit Co., 103 A. 922, 
260 Pa. 372), (17) and he knew, or 
should have known, that it would 
(Macchi v. Portland Ry., Light & 
Power Co., 148 P. 72, 76 Or. 215), (18) 
or that he could not cross in safety 
(Knapp v. Dunham, (Mo.App.) 195 S. 
W. 1062). 

" Duty to look see infra § 377. 


77. Colo.—Griffith v. Denver Con- 
sol. Tramway Co., 61 P. 46, 14 Colo. 
App. 504. 

Tll.—O’Hern v. Chicago City Ry. 
Co., 151 Ill.App. 208. 

La,—Schwartz v. Crescent-City R. 
Co., 30 La.Ann. 15 

Md.—Heying v. United Railways’, 
ete., Co., 59 A. 667, 100 Md. 281. 


Mass.—Welsh vy. Concord, M. & H. 
St. Ry., 111 N.E. 693, 223 Mass. 184. 


Mo.—Watson v. Mound City St. R. 
Co., 34 S.W. 578, 133 Mo. 246. 


N.Y.—Vandenbout v. Rochester Ry. 
Co., 95 N.E. 5, 202 N.Y. 61; Hubbard 
vy. New York Rys. Co., 170 N.Y.S. 889, 
183 App.Div. 470. 


[a] Icy and slippery street.—One 
who, when the street was icy and 
slippery, ran in front of an approach- 
ing. street car, slipped, and fell, and 
was struck by the car, was guilty 
of contributory negligence, if he ran 


Although a belief or assumption 
does not absolve him from the duty of attending 
to his own safety’! by exercising proper®? care’ 
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he is guilty of 


or Anticipation 


because he saw that the car was so 
near that he could not otherwise pass 
in front of it. Vandenbout v. Reches- 
ter Ry..Co.;:95 N.By 5, 202-N.V6k; 


78. Cal.—Bailey v. Market St. 
Cable R. Co., 42° P. 914, 110° Cal: 320. 


Colo. Griffith v. Denver Consol. 
Cribs Co., 61 P. 46, 14 Colo.App. 


Kan.—Thomas -y. Kansas City El- 
evated Ry. Co., 99 P. 594, 79 Kan. 335. 


Minn.—Weyhe v. Minneapolis St. 
Ry. Co,.,. 228 N,W754°179. Minn, 172): 
O’Brien v. St. Paul City R. Co., 108 
N.W. 805, 98 Minn.) 205. 


N.J.—Brown vy. Elizabeth, etc., R. 
Co., 54 A, 824, 68 N.J.Law 618; Gil- 
liland v. Middlesex, ete., Traction Co., 
52 A. 693, 67 N.J.Law 542. 


N.Y.—McEntee v. Metropolitan St. 
Ri2Co:, 9% N.YiSsp476,5110 App. Div. 
673; Salmirs v. Union Ry. Co. of 
New York City, 181 N.Y.S. 283; Law- 
son v. Metropolitan St. R. Co., 74 N. 
Y.S. 885, 36 Misc. 824. 


Or.— Wolf v, City R. Co., 72 P. 329, 
78 P. 668, 45 Or. 446. 


. Pa.—Walsh v. Hestonville, ete, 
Pass. R. Co., 45 A. 322, 194 Pa. 570. 


W.Va.—Riedel v. Wheeling Traction 
Co., 61. S,B,), 821,, 63° ;W.Va;r 522) 16 
L.R.A.N.S. 1123. 


Ont.—Gallinger v. Toronto R. Co., 
8 Ont.L. 698, 4 Ont.W.R. 522. 


79. Ill.—Elgin, etce., Traction Co. 
v. Brown, 129 I1l.App. 62. 


Ind.—Union Traction Co. v. Van- 
dercook, 69 N.H. 486, 32 Ind.App. 621. 


La.—Wolf v. New Orleans Ry. & 
Light Co., 68 So, 392, 133 La. 891. 


Mass.—Welsh v. Concord, M. & H. 
St. Ry., 111 N.E. 693, 223 Mass. 184, 


Mo.—Watson v. Mound City St. R. 
Co., 34 S.W. 573, 1383 Mo. 246. 


Neb.—Wood v. Omaha, ete., St. R. 
Co., 120 N.W. 1121, 84 Neb. 282, 22 
L.R.A.N.S. 228. 


N.Y.—McEntee v. Metropolitan St. 
Re Cor) 9 NiYsSs 4762 (100 “Appi Div. 
673; MeQuade v. Metropolitan St. R. 
Co., 39 N.Y.S. 335, 17 Misc. 154. 


W.Va.—Riedel v. Wheeling Trac- 
tion Co., 61 S.H. 821, 63 W.Va. 522, 16 
L.R.A.N.S. 1123. 


Ont.—Rice v. Toronto R. Co., 22 
Ont.L. 446, 17 Ont.W.R. 770, 2 Ont.L. 
446, 17 Ont.W.R. 770, 2 Ont.W.N. 405. 


80. Riedel v. Wheeling Traction 
Co., 61 S.E. 821, 68 W.Va. 522, 16 L.R. 
A.N.S. 1123. 


Equal right of traveler and com- 
pany to use of street or crossing see 
supra §§ 297-300. 


81. Grout v. Central Electric R. 
Co., 102 S.W. 1026, 125 Mo.App. 552. 


82. Culbert v. Wilmington & P. 
Traction Co., 82 A. 1081, 26 Del. 253. 


83. Dow v. Des Moines City Ry. 
Co., 126 N.W. 918, 148 Iowa 429. 


v. Remmen, 
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and paying close attention for approaching cars,** 
a person about to cross, or attempting to cross, a 
street railroad track has, in the absence of notice 
or knowledge to the contrary,’® a right to assume 
and believe that the street railroad company®* and 
the cperators of its ears’? will exercise due care, 
and he need not anticipate negligence on the part 
of the company,**® nor assume that a motorman will 
not attend to his duties.’ 
sume and believe that a car will be run with some 
reference to. his rights on the street,?° and not in 


He has a right to as- 


84. Gordon v. Metropolitan St. Ry. 
G€o., 1384S, W,. 26, 158 Mo.App: 555. 


85. Capital Traction Co. v. Apple, 
34 App.D.C. 559; Dow v. Des Moines 
City Ry. Co., 126 N.W. 918, 148 Iowa 
429; Lackey v. United Rys. Co., 231 
S.W. 956, 288 Mo. 120; Hahn v. United 
Rys. Co. of St. Louis, (Mo.App.) 238 
S.W. 529; Nabours v. City of Seattle, 
194 P. 800, 113 Wash. 557. 


[a] Rule applied.—A pedestrian, 
seeing a car approaching so near and 
going so fast as to be liable to strike 
him before he can cross, may not as a 
matter of law rely on the motorman 
exercising reasonable care. Seney v. 
New York State Rys., 154 N.Y.S. 691, 
170 App.Div. 929. 


86. U.S.—Tacoma Ry. & Power Co. 
2210+ B.2 64751386 (C.C2AS 


Idaho.—Pilmer v. Boise Traction 
Co., 94 P. 4382, 14 Idaho 327, 125 Am. 
S.R. 161, 15 L.R.A.N.S. 254. 


Mo.—Riska v. Union Depot R. Co., 
79 S.W. 445, 180 Mo. 168; Deitring vy. 
St. Louis Transit Co., 85 S.W. 140, 109 
Mo.App. 524. 


N.Y.—Beers v. Metropolitan St. R. 
Co., 93 N.Y.S. 278, 104 App.Div. 96; 
Bertsch v. Metropelitan St. R. Co., 74 
N.Y.S. 238, 68 App.Div. 228 [aff 66 
N.E. 1104, 173 N.Y. 634]; Frank v. 
Metropolitan St. R. Co., 68 N.Y.S. 537, 
58 App.Div. 100 [aff 64 N.H. 1121, 171 
N.Y. 666]. 


Ohio.—Schausten v. Toledo Consol. 
St. R. Co., 18 OhioCir.Ct. 691, 7 Ohio 
Cir. Dee. 389. 


Utah.—Spiking v. Consolidated R., 
ete., ‘Co., "93; Ps 838) 33°Utah, si3. 


Can.—Toronto R. Co. v. Gosnell, 24 
Can.S.C. 582 [aff 21 Ont.A. 553]. 


Reliance on precautions of company 
generally see supra § 361. 


87. Cal—Ross v. San Francisco- 
Oakland Terminal Rys. Co., 191 P. 703, 
47 Cal.App. 753. 


Del.—Culbert v. Wilmington & P. 
Traction Co., 82 A. 1081, 26 Del. 253. 


Mass.—Scanlon v. Berkshire St. Ry. 
Co.,. 162 N.E. . 915,: 215. Mass. 554; 
Adams v. Boston Elevated Ry. Co., 
100 N.E. 1012, 214. Mass, 1; angelary 
v. Springfield St. Ry. Co., 99 N.E. 970, 
213 Mass. 110. 


Mo.—Percell v. Metropolitan St. R. 
Co., 103 S.W. 115, 126 Mo.App. 43. 


Pa.—Patterson v. Pittsburgh Rys. 
Co., 103 A. 547, 260 Pa. 214. 


88. Tacoma Ry. & Power Co. v. 
Remmen, 220 F. 617, 1386 C.C.A. 225; 
Stack v. Hast St. Louis & S. Ry. Co., 
152 Ill.App. 613 [aff 92 N.E. 241, 245 
Ill. 308, 187 Am.S.R. 318]; Indiana 
Union Traction Co. v. Schwinge, 93 
N.E. 35, 46 Ind.App. 525; Mahoning 
Valley Ry. Co. v. Kazanecka, 29 Ohio 
OA GSe 

89. Patterson v. Pittsburgh Rys. 
Co., 103 A. 547, 260 Pa. 214. 


90. Dow vy. Des Moines City Ry. 
Co., 126 N.W. 918, 148 Iowa 429. 
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disregard of his safety;°! that it will not be run 
at night without a headlight;®? and that, where it 
is standing, it will not be so started and operated 
as to strike him.®? Also, in the absence of a warn- 
ing to the contrary, he has a right to assume that 
street car tracks®* and a pavement crossing®® are 
in a reasonably safe condition, and that a motorman 
expects pedestrians to cross on a crosswalk.®* How- 
ever, it is improper for a person, with knowledge 
that a car is approaching, to step heedlessly in front 
of it, under the assumption that it will not overtake 
him;®? and it has been asserted that a pedestrian 
erossing a street car track cannot properly rely on 
what he thinks the motorman will do.°® 


-[§ 373] bb. Speed and Control of Car. Where he 
is not aware that it is being run at a higher rate 
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_ of speed, a person attempting to cross, or about to 


[a] Right to cross.—A pedestrian 
on a crosswalk has a right to presume 
and expect that his right to cross 
where he can safely do so will be re- 
spected by a motorman. Devine v. 
Public Service Ry. Co., 88 A. 1080, 85 
N.J.Law 243 [rev 86 A. 260]; Kraut 
v. Publie Service Ry. Co., 81 A. 751, 82 
N.J.Law 437 [rev 75 A. 165, 79 N.J. 
Law 408]. 


91. Boyce v. New York City R. Co., 
110 N.Y.S. 393, 126 App.Div. 248. But 
see Zenner v. Brooklyn Heights R. 
Co., 159 N.Y.S. 450, 173 App.Div. 194 
(a person who, on looking the second 
time, sees a car moving more rapid- 
ly than when he first noticed it has 
no right to assume that it will be op- 
erated so as to permit him safely to 
eross in front of it). 


92. Phillips v. Pacific Electric Ry. 
Co., 264 P. 538, 89 Cal.App. 122; In- 
dianapolis St. R. Co. v. Taylor, 80 
N.E. 436, 39 Ind.App. 592. 


9e@ Mittleman v. New York City 
R, Col, 107 N.Y.S; 108, 56 Mise. 599); 
Lifshitz v. Third Ave. Ry. Co., 179 N. 
Y.S. 631; Whiting v. City of Seattle, 
258 P. 824, 144 Wash. 668. 


94. Wiley v. Smith, 49 N.Y.S. 934, 
25 App.Div. 351. 


95. Slater v. North Jersey St. R. 
Con, 69) A. V163;, 75 oN. J.Law. 8905; 15 
L.R.A.N.S. 840. 


96. Kraut v. Public Service Ry. 
Co., 81 A. 751, 82 N.J.Law 437 [rev 75 
A. 165, 79 N.J.Law 408]. 


97. Beeman v. Puget Sound Trac- 
tion, Light & Power Co., 139 P. 1087, 
79 Wash. 137. 


98. Walsh v. Brooklyn, Q. C. & S. 
R. Co., 154 N.Y.S. 884, 169 App.Div. 
166. 

99. Porto Rico Ry., Light & Power 
Co. v. Cognet, 3 F.(2d) 21 [cert den 
45 S.Ct. 511, 268 U.S. 691, 69 L.Ed. 
1159]; Scott v. San Bernardino Val- 
ley, ete., Co., 93 P. 677, 152 Cal, 604; 
Ross v. San Francisco-Oakland Ter- 
minal Rys. Co., 191 P. 703, 47 Cal.App. 
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[a] Coasting car.—-Where a travel- 
er’s view is obscured, he need not an- 
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[a] Due caution.—A pedestrian 


[$§ 872-874 


cross, a street railroad track has a right to assume, 
believe, and expect, that a car is running, and will 
run, at the customary speed,°® or at the speed reason- 
ably required by the circumstances,’ and not at a 
reckless? or prohibited? rate of speed; that it will be 
under proper* and reasonable’ centrol;® and that 
it will slow down or slacken speed at a ecrossing™ 
to protect. travelers who may be expected thereon.® 
However, a person using a highway erossing in the 
country must assume that trolley cars run faster 
there than in the eity.® 


[§ 374] cc. Signal or Warning.’° 
proaching, or about to cross, a street railroad track 
has a right to: assume and believe that an approach- 
ing ear will give a signal or warning?! in accordance 
with law?? or custom,?® especially when a standing 


A person ap- 


may assume that motorman will use. 
due caution in controlling car in ap- 
proaching intersection. Murphy v. 
Philadelphia Rapid Transit Co., 132. 
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[b] Complete control.—Where an 
ordinance requires a street car ap- 
proaching a street crossing to be un- 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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car obscures the view;!* but a motorman’s signal to 
a pedestrian to pass in front of a standing ear does 
not carry an assurance that the pedestrian can safe- 


ly cross a parallel track.15 
[§ 375] dd. Stopping Car. 


Minn.—Bremer vy. St. Paul City Ry. 
Co., 120 N.W. 382, 107 Minn. 326, 21 
L.R.A.N.S. 887. 


14 Erdevig v. Market St. Ry. Co., 
264 P. 252, 208 Cal. 367. 
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service Co;,.297 BP. 718, 132. Kan... 715. 


Pe acs, seinsley.v.- Toronton R.1 Co. 17 
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[a] Whistle blasts in response to 
signal.—It may be ordinary prudence 
to rely on two whistle blasts, given 
by the motorman in response to a 
signal to stop, as indicating that the 
car will lessen its speed and stop. 
Simoneau v. Pacific Electrie Ry. Co., 
oat P. 544, 166 Cal. 264, 49 L.R.A.N.S. 

ot. 


17. Brooklyn Heights R. Co. v. 
Ploxin, 294 F. 68 [cert den 44 S.Ct. 
181, 263 U.S. 719, 68 L.Ed. 524]. 
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San Francisco-Oakland Terminal Rys. 
Co., 191 P. 708, 47 Cal.App. 753. 


18. Goggin v. Wells, (Mo.App.) 273 
S.W. 1107. 


19. Lackey v. United Rys. Co., 231 
S.W. 956, 288 Mo. 120. 
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R. Co., 85 N.Y.S. 181, 89 App.Div. 10. 


21. See Railroads § 1883. 
22. See Railroads § 1879. 
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tric Co., 242 P. 97, 75:Cal.App,. 129. 


Ind.—Union Traction Co. v. Money- 
hun, 136 N.E. 18, 192 Ind. 288, 28 
oN WSR ta 


Mass.—Horsman v. Brockton & P. 
St. Ry. Co., 91 .N.E. 897, 205 Mass. 
519: 


Minn.—O’Rourke v. Duluth St. Ry. 
Co., 195 N.W. 896, 157 Minn. 187. 


Wash.—Richmond v. Tacoma Ry. & 
Power Co., 122 P. 351, 67 Wash. 444. 


Application to electric suburban 
and interurban railroads see Rail- 
roads § 1879. 
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50 Ind.App. 660; McCormick v. Ot- 
tumwa Ry. & Light Co., 124 N.W. 889, 
146 Iowa 119; Consolidated Traction 
Co. v. Seott, 34 A. 1094, 58 N.J.Law 
682, 55 Am.S.R. 620, 33 L.R.A. 122. 


[a] Rule applied only in part.— 
Tozer v. Altoona & Logan Valley 
Electric Ry. Co., 45 Pa.Super. 417. 


25. Dahinden v. Milwaukee Elec- 
[60 C. J.—32] 


A person has a right 
to assume that a car will stop on signal!® at a regu- 
lar stopping place? for the purpose of permitting 
people standing at a corner to become passengers,?§ 
or that it will stop at an intersection where a stat- 
ute so requires;!® but he has no right to assume 
that because a car has slowed down it will stop.2° 


[$ 376] (f) Duty To Stop, Look, and Listen—aa. 
In General. The rule that it is the duty of a person 
‘ approaching a railroad crossing to stop,?! look, and 
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listen?? does not apply?* with all its force,24 rigor,?® 
and strictness*® to a person approaching, or about 
to cross, a street railroad track, and he need not ex-. 


ercise the same high degree of care in this respect 


eral. 
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Water Power Co., 88 P. 103, 45 Wash. 
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Denver 
460, 
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53 Colo. 
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as is required in crossing a steam railroad.?* 


[§ 377] bb. Looking and Listening—(aa) In Gen- 
A person approaching, or about to cross, a 
street railroad track should, for his own protection, 
use his senses of sight and hearing;?§ and under 
some circumstances it is his duty to look and listen 
for approaching cars,*® and his failure to perform 
this duty constitutes contributory negligence pre- 
cluding a recovery of damages for his death or in- 
jury resulting from his coming in contact with a 
car,*® notwithstanding negligence on the part of the 
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{a] This is true: (1): When the 


track is obscured by dense smoke. De 
Vincenzo v. Chicago Rys: Co., 195 Ill. - 
App. 306. (2) At night. Cincinnati 
Traction Co. v. Charles, 33 OhioCir. 
Ct. 437 [aff 102. N.EH. 1120, 87 OhioSt. 
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ings. Dubose v. New Orleans Ry. & 
Light Co., 49 So. 696, 123 La. 1029. 
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Omaha &'C. Bi St Re Con 42 Nee 
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company,*! provided the contributory negligence is 
the proximate cause of the injury,*? and unless the 
company willfully or wantonly inflicts the injury*® 
‘or fails to exercise ordinary care to avoid injuring 


him after discovering his peril.** 


person is guilty of contributory negligence preclud- 
ing a recovery of damages where he: Goes upon a 
track without looking or listening, when he knows 
that cars are passing every few minutes;*° goes 
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along heedlessly with his head covered or ears muf- 
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politan St. R. Co., 102 S.W. 10386, 125 
Mo.App. 614. 


Neb.—Critchfield' v. Omaha & C. B. 
ae Ry. Co., 155 N.W. 1094, 99 Neb. 


N.J.—Shuler v. North Jersey St. R. 
Co., 69 A. 180, 75 N.J.Liaw 824, 127 
Am.S.R. 834; Van Ness y. North Jer- 
sey St..R. Co., 67 A. 1027, 75 N.J.Law 
273 [rev on other grounds 73 A. 509, 
THINS Law 5.17. 


N.Y.—Reed vy. Metropolitan St. R. 
Cos Wei TIN SB PS aOR Now aon sap 
Thompson vy. Buffalo R. Co., 39 N.E. 
709, 145 N.Y. 196; McGreevy v. New 
York City R. Co., 98 N.Y.S. 1024, 113 
App.Div. 155; Axelrod v. New York 
City R. Co., 95 N.Y.S. 1072, 109 App. 
Div. 87; Barney y. Metropolitan St. 
HG WO. 88) IN, Y.Sa) Soo 9452 AppeDive 
388; Little v. Third Ave. R. Co., 82 
N.Y.S. 55, 83 App.Div. 330 [aff 70 N.E. 
1102, 178 N.Y. 591]; Jackson v. Union 
RCo T8e INGYS.0j) 10963779 App. Dive 
161; Johnson y. Third Ave. R. Co., 74 
N.Y.S. 599, 69 App.Div. 247; Seott v. 
Third Ave. R. Co., 16 N.Y.S. 350, 61 
Hun_ 627; Meserole vy. Brooklyn City 
Ri Co., 910 NcY:S, (813) 57 "Eun =591- 
Harnett v. Bleecker St., etce., R. Co., 
49 N.Y.Super. 185. 


Ohio.—Bethel y. Cincinnati St. R. 
Co., 15 OhioCir.Ct, 381, 8 OhioCir.Dec. 
310; Toledo Consol. St. R. Co: v. Lut- 
terbeck, 11 OhioCir.Ct. 279, 5 OhioCir, 
Dec. 141. ' 


Or.—Plinkiewisch vy. Portland Ry., 
Ode & Power Co., 115 P. 151, 58 Or. 


Pa.—Blaney y. Electric Traction 
Co., 39 A, 294, 184 Pa; 524, 


Utah.—Burgess y. Salt Lake City 
R:'Co., 'b38—P.. 1013, 17 Utah 206: 


Va.—Foreman v. Norfolk, ete., Co., 
56 S.E. 805, 106 Va. 770. 


Wash.—Stueding y. Seattle Electric 
Co., 128 P. 1058, 71 Wash. 476. 


Wis.—Morice v. Milwaukee Electric 
Bt ete., Co., 109 N.W. 567, 129 Wis. 


B.C.—Skidmore vy. 


B. C. Electric 
Ry., 68 Dom.L.R. 32. y 


1 fled,?® or otherwise allows his attention to become 
so absorbed that he gives no heed to his danger, 
or attempts to cross immediately behind a passing 
or standing car or other vehicle,?* such as a car from 
which he has just alighted,?® without looking or 
listening for an approaching car on the same or op- 
posite track. Except in some jurisdictions,*® how- 
ever, the duty to look and listen is not an absolute 
one,*! or one which exists under all cireumstane- 


[§ 377 


BT 


39. See Carriers § 1492. 


40. Cal.—Simoneau v. Pacific Elec- 
tric Ry. Co., 136 P. 544, 166 Cal. 264, 
49 L.R.A.N.S. 727. 


Kan.—Lilly v. Wichita R., etc., Co., 
274 =P) 2053) L270 Kan. 275) Ogden\ ve 
Wilson, 243 P. 284, 120 Kan. 269. 


La.—Friedman y. New Orleans Ry. 
& Light Co., 96 So. 821, 153 Le. 951; 
Walker v. Rodriguez, 71 So. 499, 139 
La. 251; Held@ v. New Orleans Ry. &- 
Light Co., 1 La.App. 529. 


Mo.—Lackey y. United Rys. Co., 
231° S.-W. 956, 288° Mo, 120; . Dey. v. 
United Rys. Co. of St. Louis, 120 S.W. 
134, 140 Mo.App. 461. 


Pa.—Griffiths v. Lehigh Valley 
Transit Co., 141 A. 300, 292 Pa. 489; 
Patton v. George, 131 A. 245, 284 Pa. 
342; Moser vy. Union Traction Co., 55 
A. 15, 205 Pa. 481; Ehrisman v. East 
Harrisburg City Pass. R. Co., 24 A. 
596, 150 Pa. 180, 17 L.R.A. 448; Hous- 
ton Bros. Co. vy. Consolidated Traction 
Co., 28 Pa.Super. 374. 


“A pedestrian, upon approaching a 
street-car track, must look for ap- 
proaching cars.” Lilly v. Wichita R., 
etc., Co., 274 P, 205, 127 Kan. 527, 530. 


“A widely accepted if not the gen- 
eral view is that a traveler is under 
a positive obligation to look for an 
approaching car before crossing a 
street-car track, and that no recov- 
ery can be had on account of any in- 
jury to him caused or contributed to 
by his omission to do so.” Ogden v. 
Wilson, 243 P. 284, 120 Kan. 269, 271. 


[a] Duty exists at all times and 
particularly at night. Held v. New 
bec Ry. & Light Co., 1 La.App. 


[b] Traveler must look, and, if 
street is obstructed, listen.—Ross y. 
Brannon, 73 So. 4389, 198 Ala. 124; 
Anniston Electric & Gas Co. vy. Rosen, 
48 So. 798, 159 Ala. 195, 183 Am.S.R. 
32; Spahr v. York R. Co., 50 Pa.Su- 
per. 602; Tozer vy. Altoona & Logan 
Valley Electric Ry. Co., 45 Pa.Super. 
417; McCauley v. Philadelphia Trac- 
tion Co., 138 Pa.Super. 354. 


41. Mass.—Smallwood vy. Boston 
Elevated Ry. Co., 104 N.E. 748, 217 


Mass. 3875; Ferguson vy. Old Colony 
ae Ry. Co., 90 N.E. 535, 204 Mass. 


Minn.—Bremer y. St. Paul City R. 
Co., 120 N.W. 382, 107 Minn. 326, 21 
L.R.A.N.S. 887. 


N.J.—Consolidated Traction Co. vy. 
Behr, 37 A. 142,:59 N.J.Law 477, 


Ohio.—Mansfield Ry., Light & Pow- 
er Co. y. Kiner, (17 OhioCir.ct.N:S, 
431, 2 OhioApp. 82. 


Wash.—Beeman v. Puget Sound 
Traction, Light & Power Co., 139 P. 
1087, 79 Wash. 137. 


[a] Person is not bound as matter 
of law to look or listen before at- 
tempting to cross a car track. Clan- 
cey_v. Cumberland County Power & 
hight Co., 147 AVei57,) 2s ies 274; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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es,*? and it is not negligence per se, 


law,** under all cireumstances,** to fail to look or 
listen for an approaching car before attempting to 
cross; but such failure is negligence only when the 
situation and surrounding circumstances are such 
that a person of ordinary prudence would have 


looked and listened.‘ 


[§ 378] (bb) Manner and Extent—aaa. In Gen- 
As a general rule it is the duty of a person 
about to cross a street railroad track to exercise 


eral. 


Marden v. Portsmouth, etc., St. R. Co., 
60 A. 530, 100 Me. 
476, 69 L.R.A. 300. See Gibson v. 
Utah Light & Traction Co., 151 P. 76, 
46 Utah 562 (not required specially to 
look for an approaching car). 


42. Ill.—Chicago City R. Co. v. 
Barnes, 114 Ill.App. 495. 


Mass.—Smallwood vy. Boston Ele- 
vated Ry. Co., 104 N.E. 748, 217 Mass. 


N.J.—Consolidated Traction Co. vy. 
Behr, 37 A. 142, 59 N.J.Law 477. 


Tex.—Northern Texas Traction Co. 
Ys Hunt, 118 S.W. 827, 54 Tex.Civ.App. 
415. 


Utah.—Pratt v. Utah Light & Ry. 
Co., 113 P. 1032, 38 Utah 500. 


[a] Familiarity with schedule.— 
“Tt would be an extreme position to 
take, that a pedestrian was bound at 
this peril to take precautions to avoid 
or look for a street car, where, ac- 
cording to the time schedule with 
which he was familiar, he might rea- 
Sonably believe that it had passed, 
and that, if ‘the failed to look before 
stepping to the track and was injured, 
he should be precluded from recov- 
ery.” Berry v. Néwton, etc., 
Co., 95 N.E, 95, 209 Mass. 100, 103. 


43. Conn.—Fay vy. Hartford, ete., 
St. R. Co., 71 A. 364, 81 Conn. 330. 


Ill.— Dewey v. Chicago Rys. Co., 174 
Ill.App. 283; Stack v. East St. Louis 
& S. Ry. Co.,.152 Ill.App. 613, judg- 
ment affirmed 92 N.E. 241, 245 Ill. 308, 
187 Am.S.R. 318. 


Ky.—Kentucky Traction & Termi- 
nal Co. v. Jenkins, 188 S.W. 645, 171 
Ky. 539. 


Me.—Denis v. Lewiston, etc., St. R. 
Co., 70 A. 1047, 104 Me. 39; Marden 
v. Portsmouth, ete., St. R. Co.,; 60 A. 
530, 100 Me. 41, 109 Am.S.R. 476, 69 
L.R.A. 300. ‘ 


Mass.—Robbins v. Springfield St. R. 
Co., 42 N.E. 334, 165 Mass. 30. 


Minn.—Shea v. St. Paul City R. Co., 
52 N.W. 902, 50 Minn, 395. 


N.Y.—Pyne v. Broadway, etc., R. 
Co., 19 N.Y.S. 217 [aff 33 N.H. 1083, 
138 N.Y. 627]. 


’ Ohio.—Cincinnati Street Ry. Co. v.- 
Snell, 43 N.E. 207, 54 OhioSt. 197, 32 
L.R.A. 276. 


Va.—Richmond Pass., etc., Co. v. 
Gordon, 46 S.E. 772, 102 Va. 498. See 
Virginia Ry. & Power Co. v. Boltz, 
95 S.E. 467, 122 Va. 649 (recognizing 
the rule, but,stating that it is not 
inflexible). 


Wash.—Hellieson v. Seattle Elec- 
tric Co., 105 P. 458, 56 Wash, 278; 
Chisholm v. Seattle Electric Co., 67 
P. 601, 27 Wash. 237; Roberts v. Spo- 
kane St. R. Co., 63 P. 506, 23 Wash. 
325, 54 L.R.A. 184. 

44, Baltimore Consol. R. Co. v. 
Rifcowitz, 43 A. 762, 89 Md. 338; Con- 
solidated Traction Co. v. Haight, 37 
A. 135, 59 N.J.Law 577. 


[a] If circumstances are such that 


St. R. |- 
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or as a matter of 
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ordinary care and diligence, according to the cir- 
cumstances, to look and listen for approaching cars 
in time to avoid an accident;*® and he is guilty of 
contributory negligence precluding a recovery for 
injuries received where he goes on or attempts to 
cross the track without exercising ordinary care 


to look and listen for an approaching car which is 


one may cross a street car track with- 


41, 109 Am.S.R. |.out negligence if he looks, crossing is 


not contributory negligence because 
he fails to look. Underwood v. Old 
mare Ste Ry. /Co.; 80.7 Az 3905-383, Ril: 


[b] Where person not familiar 
with locality and other circumstances 
attempts to cross without looking 
and listening he is not guilty of neg- 
ligence per se. Wilson v. Citizens’ 
St. R. Co., 58 S.W. 334, 105 Tenn. 74; 
Bass v. Norfolk R., ete, Co., 40 S.E. 
100, 100 Va. 1. 


45. Ark.—kKarnopp v. Ft. Smith 
Light & Traction Co., 178 S.W. 302, 
119 Ark. 295. 


Ga.—Columbus R. Co. v. Peddy, 48 
S.E. 149, 120 Ga. 589; Metropolitan 
St. R. Co. vy. Johnson, 16 S.E. 49, 90 
Ga. 500. 


Ill.—Chicago City R. Co. v.- Barnes, 
114 Tl1LApp. 495. 


Me.—Denis v. Lewiston, ete., St. R. 
Co., 70 A. 1047, 104 Me. 39; Warren 
Vv. Bangor, ete, R. Co, 149: 2A. 609595 
Me. 115. 


Mass.—Finnick yv. Boston, ete., St. 
R. Co., 77 N.E. 500, 190 Mass. 382. 


.N.J.—Consolidated Traction Co. v. 
Glynn, 37 A. 66, 59 N.J.Law 432; Con- 
solidated Traction Co. v. Scott, 34 A. 
1094, 58 N.J.Law 682, 55 Am.S.R. 620, 
33 L.R.A. 122. 


N.Y.—Netterfield v. New York City 
R. Co., 113.N.Y.S. 4384, 129 App.Div. 
56;. Pyne v. Broadway, ete., R. Co., 
19 N.Y.S. | 217- [aff 33. N.H. 1083, 138 
N.Y. 627]. 


Ohio.—Weiser v. Broadway, etc., 
St. R. Co., 10 OhioCir.Ct. 14, 6 Ohio 
Cir.Dec. 215 [aff 49 N.E. 1119, 56 Ohio 
St. 742]. 


Va.—Portsmouth St. R. Co. v. Peed, 
47 S.E. 850, 102: Va. 662; Richmond 
Pass,, etc., Co. v. Gordon, 46 S.E. 772, 
102 Va. 498. 


W.Va.—Riedel v. Wheeling Trac- 
tion Co:, 61. S.E. 821, 68 W.Va. 522, 
16 G.R.A.N.S. 1123. 


‘46. Ala.—Anniston Electric, etc., 
Co. v. Rosen, 48 So. 798, 159 Ala. 195, 
133 Am:S.R.. 32... 


Del.—Di Prisco v. Wilmington City 
R. Co., 57 A. 906, 20 Del. 527; Wilman 
v. People’s R. Co., 55 A. 832, 20 Del. 
260. 


D.C.—Capital Traction Co. y. Apple, 
34 App.D.C. 559; Capital Traction Co. 
v. Lusby, 12 App.D.C. 295. 


Ga.—Columbus R. Co. v. Peddy, 48 
S.E. 149, 120 Ga. 589. 


Ill.—Hilers v. Peoria Ry. Co., 200 
-Ill.App. 487; Scanlan v. Chicago Un- 
ion Traction Co., 127 Ill.App. 406. 


Ind.—Young v. Citizens’ St. R. Co., 
44. N.E. 927, 47 N.B. 142, 148. Ind. 
54. 

Iowa.—Barboe v. Sioux City Serv- 
ice Co., 215 N.W. 740, 205 Iowa 1074. 


Kan.—Kansas City-Leavenworth R. 
Co. vy. Gallagher, 75 P. 469, 68 Kan. 
424, 64-L.R.A. 344; Burns v. Metro- 


in close proximity and which by ordinary eare he 
could see or hear in time to avoid the accident.47 
Also, he is guilty of contributory negligence where, 


pope St. R. Co., 71 P. 244, 66 Kan. 
188. 


Ky.—Kentucky Traction & Termi- 
nal.Co. v., Jenkins, 171, Ky. 539, (188 
S.W. 645. 


La.—Dieck v. New Orleans City, 
etc., R. Co., 25 So. 71, 51 La.Ann. 262; 
Hoelzel v. Crescent City R. Co., 22 So. 
330, 49 La.Ann. 1302, 38 L.R.A. 708. 


Me.—Denis vy. Lewiston, ete., St. R. 
Co., 70 A. 1047, 104 Me, 39. 


*Mo,—Percell v. Metropolitan St. R. 
Co., 103 S.W. 115, 126 Mo.App. 43; 
Rissler v. St. Louis Transit Co., 87 
S.W. 578, 113 Mo.App. 120; Deitring 
v. St. Louis Transit Co., 85 S.W. 140, 
109 Mo.App. 524. 


N.J.—Connolly y. Public Service , 
Ry. Co., 109 A. 507, 94 N.J.Law 157; 
Hageman y. North Jersey St. R. Co., 
TO Al 1101; 75 °N.J. Law: 939 [att 65 
A. 834, 74 N.J.Law 279]; Van Ness 
v.. North Jersey St. R. Co., 67 <A. 
1027, 75 N.J.Law 273 [rev on other 
grounds 73 A. 509, 77 N.J.Law 551). 


N.Y.—Netterfield v. New York City 
R. Co., 118 N.Y-S. 434, 129 App. Div. 
56; Ring vy. Nassau Electric R. Co.,, 
101 N.Y.S. 389, 115 App.Div. 674. 


Or.—Macchi v. Portland Ry., Light 
& Power Co., 148 P. 72, 76 Or. 215. 


Porto Rico.—Morales v. Porto Ri- 
Se Ry: Ls & PP.) Co., 27: Porto: Rico 
04, 


Tex.—Citizens’ R. Co. vy. Holmes, 46 
S.W. 116, 19 Tex.Civ.App. 266. 


Utah.—Pratt vy. Utah Light & Ry. 
Co.,113".Pr 10325) 38: Utah. 500, 


W.Va.—Riedel v. Wheeling Traction 
Co., 61. 8.B. 821, 63 W.Va. 522,16) Le 
R.A.N.S. 1128. 


Wis.—Lightfoot We Winnebago 
Traction Co., 102 N.W. 30, 123 Wis. 
479. 

[a] Reasonable use of his senses 
must be made by a person approach- 
ing, or about to cross,. a street rail- 
road track. Culbert v. Wilmington & 
P. Traction Co., 82 A. 1081, 26, Del. 
253; McCartney v. People’s Ry. Co., 
78 A. 771, 25 Del. 191; Evansville & 
S. Traction Co. v. Spiegel, 94 N.E. 718, 
49 Ind.App. 412. iS 


47. Ala.—Birmingham R., etc., Co. 
v. Ryan, 41 So. 616, 148 Ala. 69; Hooks 
v. Huntsville R., etc., Co., 41 So. 273, 
147 Ala. 700. 


Cal.—Bailey v. Market St. Cable R. 
Co., 42 P, 914, 110 Cal. 320. 


Del.—Di Prisco v. Wilmington City 
R. Coi,-57 A. 906,20 Del.,.527;). Wil- 
man y. People’s R. Co., 55 A. 332, 20 
Del. 260; Snyder v. People’s R. Co., 
53 A. 433, 20 Del. 145; Farley v. Wil- 
mington, ete., Electric R. Co., 52 A. 
543, 19 Del. 581; Adams v. Wilming- 
ton, etc., Electric R. Co., 52 A, 264, 19 
Del. 512 


Tll.— Van Meter v. Chicago Rys. Co., 
240 Tll.App. 371; Scanlon v. Chicago 
Union Traction Co., 127 Ill.App. 406. 


Ind.—Indianapolis Traction & Ter; 
minal Co. v. Croly, 96 N.H. 973, 98 N. 
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although he looks or listens, he fails to see or hear 
a car which is plainly visible;*® but it is otherwise 
where his failure to see or hear the car in question 
when looking and listening is due to the noise and 
lights of many automobiles traveling at the time 
on the street which he is attempting to cross.*° 
Where a pedestrian’s vision of street cars is obscured 
by darkness, obstructions, etc., he must exercise in- 
creased vigilance in looking out for a street ear.°° 


[§ 379] bbb. Time, Place, Distance, and Direction 
When a person approaching a 
street railroad track is required to look and listen 
for an approaching car,*>+ he must do so at the time 


—(aaa) In General. 


and place which are necessary in 


E. 1091, 54 Ind.App. 566; Indianapo- 
lis St. R. Co. v. Zaring, 71 N.E. 270, 
501, 38 Ind.App. 297. 


Kan.—Lilly v. Wichita R. & Light 
Co., 274 P. 205, 127 Kan. 527; Kansas 
City-Leavenworth R. Co. v, Gallagher, 
75 P. 469, 68 Kan. 424, 64 L.R.A. 344. 


La.—Dieck v. New Orleans City, 
ete, RR.) Co.) 25°-So. 71, 51 -La.Ann. 
262. 


Mass.—Beirne v. Laurence, etce., 
St. R. Co., 83 N.E. 359,,197 Mass. 173; 
Fitzgerald v. Boston El. R. Co., 80 N. 
E. 224, 194 Mass. 242; Blackwell v. 
Old Colony St... R:. Co., 79 .N.E. 335, 
193 Mass. 222; Donovan vy. Lynn, etc., 
mR. Co.,, 70 .N.B. -1029, 185. Mass: 533; 
Mathes v. Lowell, etc., St. R. Co., 59 
N.E. 77, 177 Mass. 416. 


Mich.—Wider v. Detroit United R. 


Co; 2114. N.W. 100): 147 Mich. . 537; 
Doherty v. Detroit Citizens’ St. R. 
Co., 76 N.W. 377, 80 N.W. 36, 118 


Mich, 209. 


Minn.—Hickey v. St. Paul City R. 
Co., 61 N.W. 893, 60 Minn. 119. 


Mo.—Riska v. Union Depot R. Co., 
79 S.W. 445, 180 Mo. 168; Ries v. St. 
Louis Transit Co., 77 S.W. 734, 179 
Mo. 1; Moore y. Lindell R. Ce., 75 
S.W. 672, 176 Mo. 528; Waddell v. 
' Metropolitan St. R. Co., 88 S.W. 765, 
113 Mo.App. 680; Fanning v. St. Lou- 
is Transit Co., 78 S.W. 62, 103 Mo. 
App. 151. 


N.J.—Harbison v. Camden, ete., R. 
Co., 65 A. 868, 74 N.J.Law 252 [aff 
71 A. 1134, 76 N.J.Law 824]. 


N.Y.—Daly v. New York City R. 
Co., 116 N.Y.S. 698, 1382 App.Div. 359; 
Barney v. Metropolitan St. R. Co., 88 
N.Y.S. 3385, 94 App.Div. 388; Schro- 
der v. Metropolitan St. R. Co., 84 N. 
Y.S. 371, 87 App.Div. 624; Kappus v. 
Metropolitan St. R. Co., 81 N.Y.S. 442, 
82 App.Div. 13; Hickman vy. Nassau 
Hilectric,R-Co.;-56 N.Y-S. 751, 36/App. 
Div. 376; Martin v. Third Ave. R. Coy 
50 N.Y.S. 284, 27 App.Div. 52; Healey 
v. Brooklyn Heights R:-Co., 45 N.Y.S. 
393, 18 App.Div. 623; Doller v. Un- 
ion R. Co., 39 N.Y.S. 770, 7 App.Div. 
283; Cowan v. Third Ave. R. Co., 1 N. 
BYE Siouop, seAG luee. Ok Sle Reynolds Co. 
v. Third Ave. R. Co., 28 N.Y.S. 734, 
8 Misc. 313. 


Ohio.—Harpham vy. Northern Ohio 
Traction Co., 26 OhioCir.Ct. 253. 


Or.—Wolf v. City R. Co., 72 P. 329, 
78 P. 668, 45 Or. 446; Smith v. City 
R. Co., 46, P. 136, 780; 29 Or, 539; 


Pa. 
66 A. 142, 216 Pa. 590; McCracken v. 
Consolidated Traction Co., 50 A. 830, 
201 Pa. 378, 88 Am.S.R. 814; Sullivan 
v. Consolidated Traction Co., A. 
944, 198 Pa. 187; Watkins v. Union 
Traction Co., 45 A. 321, 194 Pa. 564; 
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the exercise of 


McCauley v. 
Co., 13: Pa,Super. 354; Sweeney |v. 
Scranton Traction Co., 5 Lack.Leg.N. 
86. 


Wis.—Stafford v. Chippewa Valley 
Electric. R. Co., 85 N.W. 1036, 110 Wis. 
331. 


Can.—London St. R. Co. v. Brown, 
31 Can.S.C. 642 [rev 2 Ont.L. 54]. 


Stepping on track when car ap- 
proaching dangerously near generally 
See supra § 371. 


48. Ind.—Indiana Union Traction 
Co. v. Kraemer, 102 N.E. 141, 55 Ind. 
App. 190 


Minn.—Russell v. Minneapolis St. 
R. Co., 86 N.W. 346, 88 Minn. 304. 


Mo.—Reno v. St. Louis, etc., R. Co., 
79 S.W. 464, 180 Mo. 469. 


N.J.—Ruggieri v. Public Service 
Ry. Co., 92 A. 61, 86 N.J.Law 698. 


N.Y.—Weigand v. Union Traction 
Co., 116 N.E. 345, 221 N.Y. 39; Mar- 
gulies v. Interurban St. R. Co., 101 
N.Y.S. 499, 116 App.Div. 157; Healy 
v. United Traction Co., 101 N.Y.S. 331, 
115 App.Div. 868; Madigan y. Third 
Ave. R. Co., 74 N.Y.S. 143, 68 App. 
Div. 123; Stassen v. New York City 
Rev Cos, V0O2CN-Y.S: 468,522 Mise. bet 3 
Newcomb vy. Metropolitan St. R. Co., 
74 N.Y.S. 858, 36 Misc. 787. 


Pa.—McCauley Vv. Philadelphia 
Traction Co., 13 Pa.Super. 354. 


Wash.—Simmons v. City of Seattle, 
280 P. 931, 154 Wash. 66; Deets v. Ta- 
coma Ry. & Power Co., 222 P. 480, 128 
Wash. 210; Hellieson v. Seattle Elec- 
tric Co., 105 P. 458, 56 Wash. 278. 


W.Va.—Riedel v. Wheeling Traction 
Co., 61 S.E.-821, 68 W.Va. 522, 16 L. 
R.A.N.S. 1123. 


[a] Careless looking and listening. 
—If one approaching street car tracks 
looks and listens, but does so care- 
lessly, and does not see or hear a car, 
he is in no better position than if he 
had not looked and listened. Willis 
v. Boston & N. St. Ry. Co., 89 N.E. 
31, 202 Mass. 463. 


[b] ack of reasonable effective- 
ness.—Where the car must have been 
within plaintiff's vision if he looked, 
the fact that he did not see it is 
a demonstration that he did not look 
with reasonable effectiveness, such as 
was required of him under the cir- 
cumstances, and he was therefore 
guilty of contributory negligence... 
Ruggieri v. Public Service Ry. Co., 
92 A. 61, 86 N.J.Law 698. 


[c] “Mere looking is not sufficient. 
One is bound to see what is obviously 
to be seen.’ Clancey v. Cumberland 
County Power & Light Co., 147 A. 157, 
128 Me, 274, 278. 


Incredibility of testimony of look- 
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ordinary care,®2 and which will be reasonably ef- 
fective®® to afford him information of the presence 
of an approaching ear®* and enable him to act safe- 
ly with reference to any danger observed.® 
ing to some authorities, it is necessary : look im- 
mediately before entéring on the track,°® or at the 
last moment or opportunity before passing the line 
between safety and peril,®? and it is not sufficient 
to look only while at the eurb,°® when first enter- 
ing on the street,°® or at the instant when struck ;°° 
but, according to other authorities, a person is" not 
required to look or listen at any particular place.®+ 


Particular street. 
duty to look and listen for approaching cars on the 


Accord- 


A person is charged with the 


Philadelphia Traction | ing and failing to see see infra § 477. 


49. Leininger v. New Orleans Ry. 
& Light Co., 91 So. 521, 150 La. 1089 
(abnormally congested traffic). 


50. Wecker v. Brooklyn, Q. C. & S. 
ay Co., 120 N.Y.S. 1020, 136 App.Div. 


[a] Sleet.—‘“If plaintiff could not 
see because of the sudden gust blow- 
ing the sleet in her eyes, . it 
was negligence on her part to pro- 

ceed to cross, relying upon such a 
view.” Davis v. Detroit United Ry., 
127 N.W. 323, 162 Mich. 240, 243. , 


51. See supra § 377. 


52. Donohoe y. Portland Ry. Co., 
107 P3964, 56-Or2 bs: 


53. Friedman v. New Orleans Ry. 
& Light Co., 96 So. 821, 153 La. 951. 


54 Myhre v. Chicago City Ry. Co., 
BLS « Ill.App. 128, 131; Denver City 

Tramway Co. v. Cobb, 164 F. 41, 90 
C.C.A. 459; Denver City Tramway Co. 
ve Gustafson, Pat P P15, oa Cotes 
App. 478; Gilmore v. United Traction 
Co., 26 Pa.Super. 97; Tesch v. Mil- 
waukee Electric R., etc., Co., 84 N.W. 
823, 108 Wis. 593, 53 L.R.A. 618. 


55. Myhre v. Chicago City Ry. Co., 
216 Ill.App. 128. 


“The purpose of looking, as an act 
of caution, is to determine what one 
shall safely do next; ordinarily this 
will be to move or to stand still; 
hence the looking must be done when 
and where one can act safely with 
reference to any danger observed, oth- 
erwise the act of looking is minus 
the element of caution.’” Myhre v. 
Chicago City Ry. Co., supra. 


56. Patton v. George, 131 A. 245, 
284 Pa. 342; Thornton Fuller Automo- 
bile Co. v. Philadelphia Rapid.Transit 
Co., 95 Pa.Super. 286. 


_57. Meissner v. Southern Wiscon- 
sin Ry. Co., 152 N.W. 291, 160 Wis. 
507; Schliesleder v. Milwaukee Elec- 


tric Ry. & Light Co., 134 N.W, 144, 
147 Wis. 668. 
58. Tully v. New York City R. Co., 


He N.Y.S. 919, 127 App.Div. 688; Pat- 
ton v. George, 131 A. 245, 284 Pa. 342. 


e Patton v. George, supra, 


0. Myhre v. Chicago City Ry. Co., 
216 Tll.App. 128, 131 vs es 


“Tf plaintiff looked only the instant 
she was struck, she failed to look with 
the care and ‘caution necessary for 
her safety, so that she must be con- 
sidered as having moved towards the 
tracks and within the danger zone 
without looking.” Myhre v. Chicago 
City R. Co., supra. 


61. Donohoe y. Portland R E 
107 P. 964, 56 Or. 58. ether 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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A) ah 


§§ 379-380] 


~ street which he is crossing®? but not those whose 
route is confined to the street on which he is pro- 


eeeding.°* ' 


Both directions. 


the opposite direction.®® 


Distance. Before attempting to cross a street rail- 
road track, a person need look only far enough to 
warrant an ordinarily prudent person under like 
circumstances to conclude that no ear is so near 


62. Heaps v. Southern Pennsylvan- 
ia Traction Co., 120 A, 548, 276 Pa. 551. 


63. Heaps v. Southern Pennsyl- 
vania Traction Co., supra. 


64. Cal.—Kernan v. Market St. R. 
‘Co., 70 P. 81; 137 Cal. 326; Spear v. 
United Railroads of San Francisco, 
117 P. 956, 16 Cal.App. 637. 


Mich.—McGee v. Consolidated St. 
R. Co., 60 N.W. 298, 102 Mich. 107, 47 
Am.S.R.- 507, 26 L.R.A. 300. 


Minn.—Holmgren v. Twin City 
Rapid Transit Co., 638 N.W. 270, 61 
Minn. 85. 


Mo.—Thomas v. Wells, (App.) 299 
S.W. 72; Zlotnikoff v. Wells, 295 S.W. 
129, 220 Mo.App. 869; Hoodenpyle 
v. Wells, (App.) 291 S.W. 520. 


N.Y.—Trauber v. Third Ave. R. 
‘CO., 
Fortunato v. Union Ry. Co. of New 
York City, 172 N.Y.S. 119. 


Pa.—Ehrisman v. East Harrisburg 
ity Pass. R. Co., 24 A. 596, 150 Pa. 
180, 17 L.R.A. 448. 


Wis.—Kowalkowski v. Milwaukee 
Northern Ry. Co., 146 N.W. 801, 157 
Wis. 473; Schliesleder v. Milwaukee 
HBlectric Ry. & Light Co., 134 N.W. 144, 
147 Wis. 668; Tesch v. Milwaukee 
Electric R., etc., Co., 84 N.W. 823, 108 
Wis. 593, 53 L.R.A. 618. 


[a] After passing obstruction to 
-view.—Zlotnikoff v. Wells, 295 S.W. 


. 869, 220 Mo.App. 869. 


65. McGee v. Consolidated St. R. 
‘Co., 60 N.W. 293, 102 Mich. 107, 47 
Am.S.R. 507, 26 L.R.A. 300; McGrath 
-v. North Jersey'St. R. Co., 49 A. 523, 
‘66 N.J.Law 312; Trauber v. Third 
Ave. R: Co., 80 °N.Y.S. 231, 80 App. 
Div. | 37. 


66. Cincinnati. Street Ry. Co. v. 
Snell, 43 N.E. 207, 54 OhioSt. 197, 32 
L.R.A. 276; Schausten v. Toledo Con- 
Sol St. +R. -Co. 18) OhioCir:Ct.” 691,” 7 
-OhioCir.Dec. 389. 


67. Von Holland v. Chicago City 
Ry. Co., 148 111].App. 320 (if there are 
no conditions or circumstances which 
excuse looking). 


68. Penrod v. East St. Louis Ry. 
Co., 197 I111.App. 117 (where pedestrian 
looks in the direction from which cars 
would ordinarily be approaching). 


69. Marden v. Portsmouth, etc., R. 
‘Co., 60 A. 530, 100 Me. 41, 109 Am.S.R. 
476, 69 L.R.A. 300; Devine v. Public 
Service Ry. Co., 88 A. 1080, 85 N.J. 
Law 243 [rev 86 A. 260]; Newark 
Pass. R. Co. v. Block, 27 A. 1067, 55 
N.J.Law 605, 22 L.R.A. 374. 


70. Mich.—Westover v. Grand 
Rapids Ry. Co., 147 N.W. 630, 180 
Mich. 373; Doherty v. Detroit Citi- 
zens’ St. R. Co., 76 N.W. 877, 80 N.W. 


; Ordinarily, a person must look 
in both directions,®* and is guilty of contributory 
negligence where he looks only in one direction when 
he can see the approaching car if he also looks in 
However, in some juris- 
dictions a failure to look in both directions is not 
- negligence per se,°° and whether it is®* or is not®§ 
negligence in fact depends on the circumstances. 


80 N.Y.S. 231, 80 App.Div. 37;-. 
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as to endanger his safety in crossing.®® 
[$ 380] (bbb) Subsequent or Continuous Look. 


Generally speaking, the duty of a person about, on 


attempting, to cross a street railroad track to look 
and listen continues until he is safely across,7° or 
at least he is bound to look again or keep on looking 
where his view is somewhat obscured at one time,"! 
and his failure to look again or keep a lookout may 
constitute contributory negligence,’? as where he 
looks only when he is some distance from the track, 
and, although there is nothing to obstruct his view, 


he fails to look or listen when he is about to step 


one it. ® 


36, 118 Mich. 209. 


Mo.—Ross v. Metropolitan St. R. 
Co., 88 S.W. 144, 113 Mo.App. 600. 


N.J.—Jewett v. Paterson R. Co., 41 
A. 707, 62 N.J.Law 424. 


N.Y.—Knapp v. Metropolitan St. R. 
Co., 92: N.Y.S. 1071, 103 App.Div. 252; 
Conley v. Albany R. Co., 47 N.Y.S. 738, 
22 App.Div. 321; Curtin v. Metropoli- 
tan St. R. Co., 48 N.Y.S. 581, 22 Misc. 
83 [aff 47 N.Y.S. 1134, 21 Misc. 788]. 


Pa.—Griffiths v. Leigh Valley 
Transit Co., 141 A. 300, 292 Pa. 489; 
Moser v. Union Traction Co., 55 A. 
15, 205 Pa. 481; Houston Bros. Co. v. 
Consolidated Traction Co., 28 Pa.Su- 
per. 374; McCartney v. Union Trac- 
tion Co., 27 Pa.Super. 222; Gilmore 
v. United Traction Co., 26 Pa.Super. 
97; Potter v. Scranton R. Co., 19 Pa. 
Super. 444; Lebo v. Reading Transit 
etc., Co., 28 Pa.Dist. 374. 


Ont.—Myers v. Toronto R. Co., 24 
Ont.W.R. 452, 4 Ont.W.N. 1120, 10 
Dom.L.R. 754. 


[a] Looking again.—(1) A pedes- 
trian who looked for street cars when 
thirty feet from a street corner was 
bound to look again before leaving 
the sidewalk, whether he saw or did 
not see a car when he first looked, 
where he knew cars were operated 
continuously in both directions and 
that three steps from the sidewalk 
would place him in a danger zone. 
Friedman v. New Orleans Ry. & Light 
Co., 96 So. 821, 153 La. 951. (2) Also 
a pedestrian who looks while at the 
curb is obligated to look again after 
leaving the curb and before reaching 
the track. Glynn v. New York City 
RCo, 14-00 N- Y.-S; 836. 


71. Kouyoumjian v. Boston Ele- 
vated Ry. Co., 98 N.E. 585, 212 Mass. 
111; Kelly v. Wakefield, etc., St. R. 
Co., 56 N.E. 285, 175 Mass. 331; Zuck- 
er v. Whitridge, 98 N.B. 209, 205 N.Y. 
50, 41 L.R.A.N.S. 683, Ann.Cas.1913D 
1250. 


72. Lebo v. Reading Transit, etc., 
Co., 28 Pa.Dist. 374; Zettler v. City 
of Seattle, 279 P. 570, 153 Wash. 179. 


.73 U.S.—Pittsburg R. Co. v. Cluff, 
149 F..732, 79° C.C.A. 438. 


Colo.—Denver City Tramway Co. 
v. Gustafson, 121 P. 1015, 21 Colo. 
App. 478. 


Ill.— Binder v. Chicago City Ry. Co., 
175 Ill.App. 503. 


Me.—Bechard v. Waterville, Ff. & O. 
Ry., 119 A. 532, 122 Me. 236; Emery 
v. Waterville, F. & O. Ry. Co., 95 A. 
892, 114 Me. 547. 


Mass.—Bradley v. Bay State St. Ry. 
Cone 21) No Ee (43000231. Mass. 6725 
Smith v. Boston Elevated Ry. Co., 88 
N.E. 1098, 202. Mass. 489. 


However, he need not look constantly’* at 
every step’® from the time he leaves the curb until 
he reaches the car track;*® and, except in some ju- 
risdictions,’? it is not negligence for him to attempt 


Mich.—Manos v. Detroit United 
Ry., 130 N.W. 664, 168°Mich. 155, L.R. 
A.1917C 689. 


Mo.—Goggin v. Wells, (App.) 273 
S.W. 1107; Paul v. United Rys. Co. 
of St. Louis, 140 S.W. 1196, 160 Mo.A. 
aa 134 S.W. 3, 152 Mo.App. 

éj. 


N.H.—Olsen v. Boston & M. R. R., 
130: A. 213. 


N.J.—Cady v. Trenton & Mercer 
County Traction Corporation, 141 A. 
806, 104 N.J.Liaw 572. 


N.Y.—Ford v. New York City In- 
terborough Ry. Co., 140 N.E. 720, 236 
N.Y. 346; Dansky vy. Staten Island 
Midland Ry. Co., 173 N.Y.S. 854, 186 
App.Div. 101; Wecker v. Brooklyn, I. 
C. & S. R. Co., 120 N.Y.S. 1020, 136 
App.Div. 340; Daly v. New York City 
Ry. Co., 116 N.Y.S. 698, 132 App.Div. 
359; Lynch v. Third Ave. R. Co., 85 
N.Y.S. 180, 88 App.Div. 604; Ayres v. 
Forty-Second St., ete., R. Co., 104 N. 
Y.S. 841, 54 Misc. 639; Binder v. New 
York City R. Co., 99 N.Y.S. 835, 51 
Misc. 655; Solomon v. New York City 
R.i:Co., 99 N.Y.S.. 529, 50 Mise. 557; 
Holomosick vy. Hedges, 184 N.Y.S. 
476; Stewart v. Beaver, 160 N.Y.S. 
1077; Glynn v. New York City R. Co., 
110 N.Y.S. 836; Keough v. Interurban 
St. R. Co., 92: N:Y.S. 7338. 


Pa.—Curtin v. Philadelphia Rapid 
Transit Co., 134 A. 376, 286 Pa. 463; 
Griffith v. Philadelphia Rapid Transit 
Co., 110 A. 76, 267 Pa. 81; Nugent v. 
Philadeiphia Traction Co., 37 A. 206, 
181 Pa. 160; Winter v. Mahoning & 
S. Ry. & Light Co., 61 Pa.Super. 440. 


Porto Rico.—Conde v. Porto Rico 
By Light & Power Co., 33 Porto Rico 


R.I.—Hutchings vy. Bay State Ry. 
Co., 108 A. 285. 


[a]. Bule applied where person 
who did not look again was, when he 
first looked (1) seven (Stewart v. 
Beaver, 160 N.Y.S. 1077), (2) sixteen 
(Hutchings v. Bay State St. Ry. Co., 
108 A. 285), (3) twenty (Wecker v. 
Brooklyn, Q. C. & S..R. Co., 120 N.Y.S. 
1020, 136 App.Div. 340), (4) twenty to 
thirty (Bechard v. Waterville, F. & 
O., Ry., 119 A. 532, 122 Me. 236), (5) 
or thirty (Denver City Tramway Co. 
v.. -Gustafson,, 121 P.. 1015, 21. Cole: 
App. 478; Dansky v. Staten Island 
Midland Ry. Co., 173 N.Y.S. 854, 186 
App.Div. 101) feet from the track. 


74. Dow v. Des Moines City Ry. 
Co., 126 N.W. 918, 148 Iowa 429. 


75. ‘Community’: Traction Coli v. 
Reno, 164 N.E. 429, 30 OhioApp. 143. 


76. Barboe v. Sioux City Service 
Co., 215 N.W. 740, 205 Iowa 1074. 


77. Heebe v. New Orleans, etc., R., 
etc., Co., 35 So. 251, 110 La. $70. 
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to cross without looking and listening again where 
when he first looks and starts to cross it is reason- 
ably apparent’ that he will have plenty of time under 
ordinary cireumstanees to do so.‘ 


[§ 381] cc. Stopping or Waiting. A person about 
to cross a street railroad track, must stop and wait 
in some situations,’® and when necessary*® for his 
safety,*! as where he sees an approaching car in 
close proximity,®? his view is temporarily obstruct- 
ed,°* or it is apparent that a motorman does not 
intend to respect the pedestrian’s right to eross 
first.84 On the other hand, it is not always the duty 


‘of a person to stop before attempting to cross a 


street railroad track in a city,*® and he is not under 
an absolute duty®® or hard and fast rule®* to do 
so. Ordinarily, he is not required to stop, before 
attempting to cross, in order to look and listen,** 
nor is he bound to wait because a car is in sight.*® 
Where he stopped before crossing the first track, 
he is not required to stop again between the tracks.®° 


[§ 382] (5) Passing under Elevated Structure. 
A person on the surface of the street is not bound 


to wait until a train on an elevated railroad has 


passed, or until no train is passing overhead, before 
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going under such structure;®1 nor is it necessarily 
contributory negligence for a person to look up as 
an elevated train is passing.®? However, in crossing 
a street in which a street railway track is laid above 
the street’s surface, a pedestrian must bring to bear 
a degree of care and prudence’ referable to the 
changed condition wrought by the presence of the 
street railway track so constructed,®* provided he is 
aware, or reasonable prudence would advise an ordi- 
narily prudent man, that the street railway track is 
so located.®# 


[§ 383] (6) Riding Bicycle or Motor Cycle. A 
bicycle rider on a public street in the exercise of 
ordinary care hus the right to assume that a street 
railroad company has performed or will properly 
perform its duty;°° and a person who is unaccus- 
tomed to riding a bicycle is not guilty of eontribu- 
tory negligence so as to preciude a recovery where 
he Joses control of the bicycle, and is injured through 
the negligent operation of a ecar;®* but where a 
person rides his wheel between or so near to street 
railroad tracks as to be in danger from passing cars, 
without looking and listening for the approach of 
cars from in front or behind,®*? and without exercis- 


[§§ 380-383 


78. Kern v. Des Moines City R. 
Co., 118 N.W. 451, 141 Iowa 620; Pow- 
ers v. Des Moines City R. Co., 115 N. 
W. 494 [aff reh 121 N.W. 1095, 143 
Towa 427]; Beers v. Metropolitan St. 
R. Co., 93 N.¥.S. 278, 104 App.Div. 96; 
Gavin v. Philadelphia Rapid Transit 
Cow, 13 ALY 832,271 Pas 73. 


79. Anniston Electric, ete., Co. v. 
Rosen, 48 So..798, 159 Ala. 195, 133 
Am.S.R. 32; Thomas v. Kansas City 
WIR. \Co.,. 99 PB. 594, 79 Kan. 335; 
Spahr v. York R. Co., 50 Pa.Super. 
602; Tozer v. Altoona & Logan Valley 
Electric Ry. Co., 45 Pa.Super, 417. 


80. Ross v. Brannon, 73 So. 439, 
198 Ala. 124; Held v. New Orleans Ry. 
& Light Co., 1 La.App. 529. 


81. Lebo v, Reading Transit, ete., 
Co., 28 Pa.Dist. 374. 


2. Dieck v. New Orleans City, 
ete, Rh. Co. 25 So. 71,51, ua.Ann. 262; 
Spahr v. York R. Co., 50 Pa.Super. 
602. 


83. Cal.-—Phillips v. Pacific Elec- 
tric Ry. Co., 264 P. 538, 89 Cal.App. 
122. 

Mich.—Davis v. Detroit United Ry., 
127 N.W. 3238, 162 Mich, 240. 


N.J.—Devine v. Public Service Ry. 
Co., 88 A. 1080, 85 N.J.Law 243 [rev 
86 A. 260]; Hageman v. North Jersey 
St. R. Co., 70 A. 1101, 75 N.J.Law 939 
{aff 65 A. 834, 74 N.J.Law 279]; New- 
ark Pass. R. Co. v. Block, 27 A. 1067, 
55 N.J.Law 605, 22 L.R.A. 374. 


Ohio.—Toledo Consol. St. R. Co. v. 
Lutterbeck, 11 OhioCir.Ct. 279, 5 Ohio 
Cir.Dec. 141. 


Pa.—Siderio v. Philadelphia Rapid 
Transit Co., 92 Pa.Super. 193; Spahr 
v. York R. Co., 50 Pa.Super. 602; Me- 
Cartney v. Union Traction Co., 27 Pa, 
Super. 222; Potter v. Scranton R. Co., 
19 Pa.Super. 444; McCauley v. Phila- 
delphia Traction Co., 13 Pa.Super. 


354. 
84. Connolly v. Public Service Ry. 
CO, VLO9 SA '50%, 9 94 NidcIbaw, 2157s 


Schwanewede v. North Hudson Coun- 
ty R. Co., 51 A. 696, 67 N.J.Law 449. 


85.. Los Angeles Traction Co. v. 
Conneally, 136 F. 104, 69 C.C.A. 92. 


86. Beeman v. Puget Sound Trac- 


tion, Light & Power Co., 139 P. 1087, 
79 Wash. 187. 


87. Bremer v. St. Paul City Ry. 
Cos, 12:0 "NUWes 382) 107 Minny 3265 42. 
L.R.A.N.S. 887, 


8s. U.S.—Cincinnati St. R. Co. v. 
Whitcomb, 66 F. 915, 14 C.C.A. 183. 


Ind.—Indianapolis St. R. Co. v. Tay- 
lor, 80 N.E. 486, 39 Ind.App. 592. 


Iowa.—Dow v. Des Moines City Ry. 
Co., 126 N.W. 918, 148 Iowa 429. 


Mo.—Deitring v. St. Louis Transit 
Co., 85 S.W. 140, 109 Mo.App. 524; 
Frank v. St. Louis Transit Co., 73 S. 
W. 239, 99 Mo.App. 323. 


Pa.—Lebo v. Reading Transit, etc., 
Co., 28 Pa.Dist. 374. 


[a] As matter of law, he is not 
obliged or required to stop in order to 
look or listen. Zucker v. Whitridge, 
98 N.E. 209, 205 N.Y. 50, 41 L.R.A.N.S. 
683, Ann.Cas.1913D 1250; Gibson v. 
Utah Light & Traction Co., 151 P. 
76, 46 Utah 562. 


_89._ Armstrong v. Conestoga Trac- 
tion Co., 72 Pa.Super. 160; Bickley v. 
Southern Pennsylvania Traction Co., 
56 Pa.Super. 118. 


fa] In distance.—A pedestrian is 
not bound to. wait until a street car 
seen in the distance passes. Murphy 
v. Philadelphia Rapid Transit Co., 
132 A. 194, 285 Pa. 399. 


90. Smyth v. Philadelphia & West 
Chester Traction Co., 107 A. 20, 268 
Pawbis 


91. Woodall v. Boston El. R. Co., 
78 N.E. 446, 192 Mass. 308. 


92. Walsh y. Boston El. R. Co., 78 
N.E. 451, 192 Mass. 423. 


93. Benton v. City of Montgomery, 
75 So. 478, 200 Ala. 97, 


94. Benton v. Montgomery, supra. 


95. Kokomo R., etc., Co, v. Stude- 
baker, 83 N.E. 260, 41 Ind.App. 11; 
Indianapolis St. R. Co. yv. Taylor, 80 
N.E. 436, 39 Ind.App. 592; Kerr vy. 
Boston El, R. Co., 74 N.E, 669, 188 
Mass. 434, 


_la] Rule applied.—(1) A person 
riding a bicycle on a public street at 
night has a right to assume that a 


street railroad company has done its 
duty in placing warning signals on 
an obstruction made by it in the 
street. Kokomo R., etc., Co. v. Stude- 
baker, 83 N.E. 260, 41 Ind.App. 11: 
(2) A rider of a bicycle has a right 
to expect that the company will oper- 
ate its cars on one of two adjoining 
tracks in the same direction as they 
have been customarily operated for 
years. Heath v. Hamilton St. Ry. Co., 
7 Ont.W.R. 459. 


Assumption that company will ex- 
ercise ordinary care generally see 
supra § 361. 


96. Louisville R. Co. v. Blaydes, 
52 S.W. 960, 21 Ky.L. 668, 51 S.W. 820, 
21 Ky.L. 480. , 


97. Cal.—Hamlin v. Pacific Elec- 
thie -R.7Co7, 89 P-t09> 160NCa aioe 
Everett v. Los Angeles Consol. Elec- 
tric: RR. Coy 43" PP. 207." 46 PO S89 eats 
Cal. 105, 34 L.RvA.. 350. 


Ind.—Robards v. Indianapolis St. 
R. Co., 66 N.E. 66, 67 N.E. 953, 32 
Ind.App. 297. 


Mich.—Baldwin v. Heraty, 98 N.W. 
739, 136 Mich. 15. 


N.J.—Harbison v. Camden, ete., R. 
Co., 65 A. 868, 74 N.J.Law 252 [aff 
71 A. 1134, 76 N.J.Law 824]. Com- 
pare Zolpher v. Camden, etc., R. Co., 
55 A. 249, 69 N.J.Law 417 (it is not 
necessarily negligent for a traveler 
on a bicycle to stop on the track in 
front of an approaching car without 
looking behind him, when the usual 
warning of bell or gong is not given 
by the motorman). 


Ohio.—Cleveland, ete, R. Co. v. 
Nixon, 21 OhioCir.Ct. 7386, 12 Ohio 
Cir.Dec, 79. 


Pa.—Bacon v. Consolidated Trac- 
tion Co., 30 Pittsb.Leg.J.N.S. 431. 


See Palmer v. Cedar Rapids, etc., 
R. Co., 100 N.W. 336, 124 Iowa, 424 
(holding rider not negligent in notic- 
ing approach of car where his atten- 
tion was distracted by horse drawn 
vehicle). « 


Compare Rooks v. Houston, etce., 
R. Co., 41 N.Y.S. 824, 10 App.Div. 
98 (a_bieycle rider on a cable road 
is under no obligation to look behind 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


a 


. 


§ 383-384] 


ing reasonable care to turn out for such a cary?s 
or where’ he rides between tracks which are close 
together while two cars are passing;°° or rides at a 
prohibited speed;' or heedlessly or carelessly at- 
tempts to ride across in front of an approaching 
car, which he sees or hears, or which he should see 
or hear,* as where he heedlessly or carelessly rides 
from behind one car on to the adjacent track in 
front of an approaching ear,’ he is guilty of contrib- 
utory negligence barring a recovery, unless by the 
exercise of ordinary care the company could have 
avoided the rider’s injury after discovering his peril.4 


Excuse for failure to hear. A bicycle rider is ex- 
eused from hearing the sound of an approaching ear 
where, at the time, there is another car in the im- 
mediate vicinity, going in the opposite direction, and 
he believes that all the noise he hears emanates 
from the latter car.® 


Duty to stop. A bicyele rider is not bound as a 
matter of law to stop, alight from his wheel, and 
look intently for cars before attempting to cross, 
in order to relieve himself of the charge of con- 
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tributory negligence,® nor is he negligent as a mat- 
ter of law if he does not stop and wait until a car, 
which he sees approaching some distance away, has 
passed.7 


Motor cycle. Damages eannot be recovered for the 
death of, or injury to, a motor eyele rider in a eol- 
lision with a street car where he so negligently rode 
his motor cycle on or toward the car track as to 
bring about the collision,’ or where, as a physical 
fact, his négligence must have proximately contrib- 
uted to his death or injury.® 


[§ 384] (7) Driving, Occupying, or Alighting 
from Vehicle; Riding or Driving Horse1°—(a) In 
General. While a person driving a motor vehicle, 
or riding or driving a horse or team, on a street 
occupied by a street railroad has an equal right ta 
the use of the street,'! it is his duty to exercise 
reasonable and ordinary care and precaution under 
the circumstances to avoid death-or injury through 
dangers incident to the management and operation 
of the road,” and if he fails to exercise such eare, 
he is guilty of contributory negligence which will 


him for the approach of a car, which| Rys., 132 N.W. 453, 166 Mich. 688;{ cycle approached so near the track 
R. 


gives no signal of its approach, and} Bennett v, Detroit Citizens’ St. 
the rumble and noise of which he|Co.; 82 N.W. 518, 123 Mich. 692. 


' N.Y.—Lurie v. Metropolitan St, R. 
[a] Illustration.—Where one rid-| Co., 40 N.Y.S. 1129, 18 Misc. 81. 


hears only just as he is struck). 


ing a bicycle so near a street car 


as to run into, or collide with, the rear 
end of the car or a trailer. Hamilton 
v.. Birmingham Ry., Light & Power 
Co., 78 So. 950, 198 Ala. 630. 


10. Cross references: 


track as to be in danger from passing 
cars fails to look behind him, al- 
though he knows that the cars come 
frequently from such direction, and 
there is nothing to prevent him from 
riding further from the track, except 


a roughness in the asphalt pavement,. 


and he is in full possession of his 
senses, and has control of his bicycle, 
he is guilty of contributory negli- 
gence if he is struck by a car. Ro- 
bards v. Indianapolis St. R. Co., 66 
N.E. 66, 67 N.E. 9538, 32 Ind.App. 297. 


98. Dechene v. Greenfield, etc., St. 
R. Co., 74 N.E. 600, 188 Mass. 423. 


[a] Running into car_ step.— 
Where a person injured from the 
collision of his bicycle with a street 
ear was in no apparent danger until 
he suddenly guided his bicycle into 
the rear step of the car, and the 
proximate cause of the accident was 
his careless operation of the bicycle, 
the street railroad company was not 
liable. Black vy. Philadelphia Rapid 
Transit Co., 86 A. 1066, 239 Pa. 463. 


99. Gagne v. Minneapolis St. R. 
Co., 79 N.W. 671, 77 Minn. 171. 


[a] For example, a persen who 
rides a bicycle in a seven-foot space 
between the up and down tracks on 
which street cars run at intervals of 
from six to ten minutes, the handle 
bars being from twenty-two to twen- 
ty-four inches wide, and the space, 
when two cars are passing, being only 
four feet two inches, is negligent, as 
a matter of law. Gagne v. Minne- 
Apoliss Stawk,, COs) 19 NeW OTE TT 
Minn, 171. 

1. See supra § 363. 

2. Conn.—De Maras v. Connecticut 
Co., 145 A. 30, 109 Conn. 651. 

Ill—Chicago North Shore St. R. 
Co. v. McCarthy, 66 Ill.App. 667. 

Ind.—Evansville & S. I. Traction 
Co. v. Knight, 113 N.E. 6, 185 Ind. 


269; Evansville & S. Traction Co. v. 
Spiegel, 94 N.E. 718, 49 Ind.App. 412. 


Ilowa.—Westcott v. Waterloo, C. F.' 


& N. Ry. Co., 155 N.W. 255, 173 lowa 
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Mich.—Measel v. Detroit United 


Pa.—Brown vy. Philadelphia Rapid 
Transit:sCo. 419 heAw/69li,) Zoe Pad 475% 
McCracken v. Consolidated Traction 
Co., 50 A. 830, 201 Pa. 378, 88 Am. 
S.R. 814. 


[a] Obstructed view.—Where a 
person riding a bieyele when about 
to cross a street car track looks to 
ascertain whether a car is coming, 
and, his view of an approaching car 
being obstructed, takes his changes, 
and while crossing the track is struck 
by the ear, he is guilty of contribu- 
tory negligence. Bartlett v. Worces- 
ter Consol. St, R. Co., 75 N.E. 706, 189 
Mass. 360. 


3. Barrett v. Columbia R. Co., 20 
App.D.C. 381; Medcalf.v. St. Paul 
City R. Co., 84 N.W. 633, 82 Minn. 18; 
Furlong v. Metropolitan St. R. Co., 
92. N.Y.S. 1008, 103 (App.Div. 215; 
Cardonner vy. Metropolitan St. R. Co., 
56 N.Y.S. 500, 38 App.Div. 597. See 
Preston v. Toronto Ry. Co., 11 Ont.L. 
56 (plaintiff's act in riding from be- 
hind one car onto another track im- 
mediately in front of an approaching 
ear, if unexplained, would undoubt- 
edly admit of only one view, namely, 
that it was a negligent act on his 
part, disentitling him to recover; but 
it may be explained and justified by 
circumstances). 


4 See infra § 411. 


5. Indianapolis St. R. Co. v. Tay- 
lor, 80 N.H. 4386, 39 Ind.App. 592. 


6. Indianapolis St. R. Co. v. Tay- 
lor, supra. 


7. Brooks v. International R. Co., 
98 N.Y.S. 765, 112 App.Div. 555 [aff 
80 N.E.°1105, 187 N.Y. 574]. 


8. Tampa Electric Co. v. Bour- 
quardez, 72 So. 668, 72 Fia. 161: Wag- 
ner v. Wells, (Mo.App.) 261 S.W. 682; 
Sharpe v. Public Service Ry. Co., 137 
A. 526, 103 N.J.Law 583; Di Orio vy. 
Philadelphia Rapid Transit Co., 103 
A. 828, 260 Pa. 399. 


9. Hamilton v. Birmingham Ry., 
Light & Power Co., 73 So. 950, 198 
Ala. 630. 

[a] Rule applied where the front 
of the car passed the rider and his 
motor cycle in safety, and the motor 


Fereon riding motor cycle see supra 
383. 


Violation of statute or ordinance see 
supra § 363. 


11. See supra § 297. 


12. Ala.—Boyette v. Bradley, 100 
So. 647, 211 Ala. 370. 


Del.—Foulke v. Wilmington City 
R. Co., 60 A, 973, 21; Del. “363. 


Il1.—Sorensen v. Chicago Rys. Co., 
217 I1l.App. 174; Schenck v. Chicago 
Rys. Co., 211 Ill.App. 466. 


Mass.—Gagnon v. Worcester Con- 
Han St. R. Co., 120 N.E. 381, 231 Mass. 
160. 


Mich.—Rahaley v. Detroit United 
Ry., 142 N.W. 1099, 177 Mich. 96. 


N.Y.—Woodward v. New York Rys. 
Co., 149 N.Y.S. 1008, 164 App.Div. 658 
[aff 116 N.E. 1084, 221 N.Y. 538 (rearg 
den 116 N.E. 1084, 221 N.Y. 538) ]. 


Philippine.—Mestres Vv. Manila 
Electric R., etc., Co., 32 Philippine 496. 


Wash.—Spurrier v. Front St. Cable 
R. Co., 29 P. 346, 3 Wash. 659. 


Wis.—Stephenson v. Wisconsin Gas 
& Electric Co., 202 N.W. 798, 186 Wis. 
403. i 


[a] “Ordinary care,” as applied to 
the driver of a wagon on a Street car 
track, means the degree of care which 
a man of average prudence, driving a 
wagon in the city and on the street 
where the accident occurred, usually 
exercises under similar circumstances 
for his own safety. Louisville R. Co. 
v. Boutellier, 110 S.W. 357, 33 Ky.L. 
484, 


[b] Substantially same degree of 
care as street railroad company must 
exercise to avoid collision must be 
exercised by the driver of an automo- 
bile or other vehicle. Barlow v. Utah 
Light & Traction Co., (Utah) 298 P, 
386. 


[c] That car is approaching at 
full speed does not relieve plaintiff 
of the duty of being careful and pru- 
dent. Bertucei v. New Orleans Ry. & 
Light Co., 99 So. 400, 155 La. 451. 


504 [60 C.J.] 


preclude a recovery of damages for his death or 
personal injury, or for injury to property,’® even 
‘though the company or its servants are also negli- 
gent,!4 unless the servants of the company fail to 
exercise ordinary care to avoid the accident after 
On the other hand, unless 
a higher degree of care is required by a statute in 
force at the time,!® a driver of an automobile or 
other vehicle need not exercise more than ordinary 
and reasonable eare,!’ and if he exercises such care 
as would be exercised by a reasonably prudent man 
under the same or similar circumstances, he is not 
guilty of contributory negligence,‘® and may re- 
cover for injuries received by reason of negligence 
in the operation of cars,1® or defects or obstructions 
in or near the tracks due to the negligence of the 


discovering his peril.*® 


company.”° 


[ad] One driving vehicle in funeral 
procession is not relieved from using 
reasonable care and precaution to 
avoid a collision with a street car by 
the fact that by courtesy street rail- 
roads have given funeral processions 
the right of way. Foulke v. Wilming- 
ton City R. Co., 60 A. 978, 21 Del. 363. 


[e] Greater care (1) than ordina- 
rily may be required because of a 
snowstorm and adverse road condi- 
tions. Barlow v. Utah Light & Trac- 
tion wo. Utah) 298) Po e386. (2). A 
warning to plaintiff that defendant’s 
trolley wire has sagged as the result 
of a violent storm imposes on him 
the duty reasonably to exercise all his 
faculties to prevent an accident. 
Wagener v. People’s Ry. Co., 75 A. 610, 
23 Del. 393. 


13. Cal.—Swain v. Fourteenth St. 
ECO ise a S29, (Ie Cals 179. 


Ky.—Louisville R. Co. v. Boutellier, 
110 S.W. 357, 33 Ky.L. 484. 


Minn.—Carlson v. Duluth St. Ry. 
Co., 126 N.W. 825, 111 Minn. 244. 


N.Y.—Unghero v. New York City 
Ree Os LOT EN. Ys. 61.0. : 


Okl.—Muskogee Electric Traction 
Co. v. Clark, 221 P. 15, 94 Okl. 66. 


Tenn.—Memphis St. R. Co. v. Wil- 
son, 69 S.W. 265, 108 Tenn. 618. 


Wis.—Stephenson v. Wisconsin Gas 
Ga actie Co., 202 N.W. 798, 186 Wis. 


[a] Accident due to 
fault.—O’Dell v. Toronto R. 
Ont.L. 350. 


[b] Recklessness.—Tait v. British 
Columbia Hlectric R. Co., 22 B.C. 571. 


[ce] Husband, driving with his wife 
over a street on which a street car 
track is so laid as to protrude above 
the surface of the street, cannot re- 
cover for injuries to his wife result- 
ing from his negligemt driving against 
the track. Citizens’ R., etce., Co. v. 
risiaa 116 S.W. 62, 52 Tex.Civ.App. 


[d] Assumption of risk.—Where a 
driver, with full knowledge of the 
danger involved, drives over a defec- 
tive track, he will be held to have as- 
sumed the risk. Watson v. Brooklyn 
City R., Co,, 35 N.Y.S. 1039, 14 Mise, 
405 [aff 108 N.Y. 687]. 


14. Cal.—Taylor y. Pacific Electric 
Ry. Co., 158 P. 119, 172 Cal. 638. 


N.Y.—Owen v. Hudson River R. Co., 
35 N.Y. 516 [aff 20 N.Y.Super. 329]; 
James Everard’s Breweries v. New 
York Rys. Co., 151 N.Y.S. 905. 


Okl.—Muskogee Electric Traction 
Co. v. Clark, 221 P. 15, 94 Okl. 66. 
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[§§ 384-385 


Neglecting opportunity to escape. To show con- 
tributory negligence by the driver of a vehicle struck 
by a street car, it must appear that after he saw 
his own danger, or could have seen it by using or- 
dinary care, he had an opportunity to escape and 
failed to avail himself of it.?? 


[§ 385] (b) Assumption That Company Will Ex- 
ercise Proper Care??—aa. In General. ‘ 
ing reasonable care for his own protection, a driver 
of a horse, team, or vehicle, or a rider of a horse, 
has a right, to a limited extent at least, and until 
he sees or knows the contrary, to assume that the 
street railroad. company and its servants are exer- 
cising, and will exercise, ordinary and reasonable 
eare to avoid running into and injuring him,?® al- 


In exercis- 


though he is not justified in relying altogether on 


R.I.—Mathews v. Rhode Island Co., 
77 A. 865. 


Sask.—United Motor Co. vy. Reg., 
Te ae: 373, [1917] 3 West.Wkly. 


15. See infra § 411. 


16. Threadgill v. United Rys. Co. 
of St. Louis, 214 S.W. 161, 279 Mo. 
466; Davis v. United Rys. Co. of St. 
Louis, 218 S.W. 357, 203 Mo.App. 373 
(both cases decided under a Statute, 
since repealed, requiring the driver 
of an automobile to exercise the high- 
est degree of care that a very careful 
person would use under like or similar 
circumstances). 


17. Phillips v. Denver City Tram- 
way Co. 128 P. 460, 53 Colo. 458, 
Ann.Cas.1914B 29; Smith v.. Kansas 
City Rys. Co., (Mo.App.) 258 S.W. 458. 


18. Cross v. California St. Cable 
R.jCo.,36..P.. 673, 102) Cal. 3135. Plok- 
stra v. Grand Rapids Ry. Co., 165 N. 
W. 641, 198 Mich. 629; Kaemmerer y. 
Wells, 252 S.W. 730, 299 Mo. 249. 


19. Indianapolis St. R. Co. v. Coy- 
ner, 80 N.E. 168, 39 Ind.App. 510. 


20. Warren Co. v. Whitt, 165 P. 
1097, 19 Ariz: 104; ‘Baltimore Cent. 
R. Co. v. State, 33 A. 265, 82 Md. 647; 
Dugdale v. St. Joseph Ry., Light, Heat 
& Power Co., 189 S.W. 830, 195 Mo. 
App. 243. 


[a] Notice or knowledge.—(1) If 
the street is defective by reason of 
defectively laid tracks, which defect 
is obvious, a traveler is not entitled 
to go on the street unless, in view of 
the surrounding circumstances, a per- 
son of ordinary care would do so. 
Citizens’ R. Co. v. Gossett, 85 S.W. 
35, 37 Tex.Civ.App. 603. (2) However, 
the fact that a defect in a stréet 
Which a street car company was ob- 
ligated to repair was open and obvi- 
ous does not necessarily show that 
one injured by such defect was not 
in the exercise of ordinary care, as 
what is notice to the company whose 
employees are constantly passing and 
repassing a given spot is not necessa- 
rily notice to the driver of a vehicle 
who, while exercising ordinary care, 
might be prevented by many things 
from observing the defect. Fowler v. 
Chicago Rys. Co., 207 Ill.App. 430 [aff 
120 N.E. 635]. (8) Also, knowledge 
of a driver of a team on a street that 
a street railroad company has negli- 
gently removed the paving from its 
tracks and conducting wires does not 
charge him with negligence, where 
he does not voluntarily drive on the 
exposed track and wire, as where his 
horses become partially beyond his 
control. Farmer v. Findlay St. R. Co., 
53 N.E. 447, 60 OhioSt. 36. 


21. Schilling v. Indianapolis & C. 
Traction Co., 96 N.H. 167, 97 N.E. 124, 
51 Ind.App. 131. : 


22. Assumption by: 


Occupant, other than driver, of vehi- 
cle see infra § 401. 


Pedestrian about to cross track see 
supra §§ 372-375. 


Plaintiff generally see supra § 361. 


23. Conn.—Woodhull v. Connecti- 
cut Co., 124 A. 42, 160 Conn. 361. 


Ill.—Chicago City R. Co. v. Mar- 
tensen, 100 Ill.App. 306 [aff 64 N.E. 
1017, 198 Ill. 511]; Chicago Gen. R. 
Co. v. Carroll, 91 Ill.App. 356 [aff 59 
N.E. 551, 189 Ill. 273]. 


Ind.—Indianapolis St. R. Co. v. 
Marschke, 77 N.E. 945, 166 Ind. 490; 
Reid v. Terre Haute, I. & HE. Traction 
Co.; 127 NEE. 85%, “735 IndAppe sais 
Indiana Union Traction Co. v. Phean- 
is, 85 N.E. 1040, 43 Ind.App. 653; 
Indianapolis St. R. Co. v. Hoffman, 82 
N.E. 543, 40 Ind.App. 508; Indianapo- 
lis=St. ‘R.- Co. "v.2Bola,-'73. N-BE 2L0; 
39 Ind.App. 169; Indianapelis St. R. 
Co. v. Darnell, 68 N.E. 609, 32 Ind 
App. 687. 


Ky.—Greene v. Louisville R. Co., 
84 S.W. 1154, 119 Ky. 862, 27 KyzL. 
316, 7 Ann.Cas. 1126. 


Mass.—Austin v. Eastern Massa- 
chusetts St. Ry. Co., 169 N.E. 484; 
Fallon v. Boston El. R. Co., 87 N.E. 
480, 201 Mass. 179; Tognazzi v. Mil- 
ford, -etc., St. R. Co., 86 N.H. 799; 201 
Mass. 7, 21 L.R.A.N.S. 309. 


Mich.—Travelers’ Indemnity Co. v. 
Detroit United Ry., 159 N.W. 528, 193 
Mich. 3753" Deitsch \v. "Drans “St? 
Mary’s Traction Co., 118 N.W. 489, 
155 Mich. 15; Ablard v. Detroit Unit- 
ed R. Co., 102 N.W. 741, 13S Mich. 248. 


Mo.—Latson v. St. Louis Transit 
Co., 91 S.W. 109, 192 Mo. 449; Ross 
v. Wells, (App.) 255 S.W. 952; Mayes 
v. Metropolitan St. R. Co., 97 S.W. 
612, 121 Mo.App. 614; Ameriean Stor- 
age, etc., Co. v. St. Louis Transit Co., 
97 S.W. 184, 120 Mo.App. 410; Menge 
v. St. Louis, ete., R. Co., 84 S.W. 213; 


108 Mo.App. 553; Ledwidge v.. St. 
Louis>Transit Co., (CApp.)— 78) “Siw: 
1008; Noll _v. St. Louis Transit Co., 


73 S.W. 907, 100 Mo.App. 367; J. EF. 
Conrad ‘Grocer Co. v. St. Louis, etce.,. 
R. Co., 89 Mo.App. 391. 


N.Y.—McGurgan v. New York City 
R. Co., 106 N.Y.S. 201, 121. App.Div. 
019; Reilly v. Brooklyn Heights R. 
Co., 72 N.Y.S. 1080, 65 App.Div. 453; 
Devine v. Brooklyn Heights R. Co., 
54 N.Y.S. 626, 834 App.Div, 248; Little- 
field v. New York City R. Co., 101 N. 
Y.S. 75, 51 Misc. 637; 'Parler v. Met- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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such assumption,?* but must take proper measures 
for his own safety,*® and he cannot properly place 
himself in a position of manifest danger on the 
assumption that another person who controls the 
sourees of danger will act so as to control them for 


his safety.2® 
[§. 386]. bb. Particular Matters. 


vehicle may properly assume and anticipate that a 
proper lookout for vehicles is being, and will be, 
kept by the servants of a street railroad company 
Also, he has a right to assume 
that proper and timely signals warning of the ap- 
proach of a car will be given;?° but it is improper 
for him to rely wholly on such assumption.2®° It 
has been both affirmed*®® and denied*! that a driver 


in charge of a car.?7 


STREET RAILROADS 


A driver of a 


may assume that he is seen by the motorman of 3 


ropolitan St. R. Co., 47 N.Y.S. 1090, 21 
Mise. 684; Robinson v. New York 
City R. Co., 90 N.Y.S. 368. 


N.D.—Acton v. Fargo & M. St. Ry. 
'Co., 129 N.W. 225, 20 N.D. 434. 


Ohio.—Ziganek v. Cleveiand Rail- 
way Co., 19 OhioCir.Ct.N.S. 388; To- 
ledo, etc., R. Co. v. Gilbert, 24 Ohio 
<Cir.Ct. 181. 


Pa.—High v. Reading Transit Co., 
97 Pa.Super. 477; Reitmeir v. Phil- 
adelphia Rapid Transit Co., 94 Pa. 
Super. 509; Gearhart v. Altoona & 
Logan Valley Electric Ry. Co., 93 Pa. 
Super. 508. 


Va.—Roanoke Ry. & Electric Co. v. 
Loving, 119 S.B. 82, 137 Va. 331. 


Wash.—Baldie v. Tacoma R., etc., 
‘Co., 100 P. 162, 52 Wash. T5. 


[a] General applications of rule. 


—A driver of an automobile or other | 


vehicle has a right to assume and 
expect that: (1) A street car is be- 
ing, and will be, operated properly 
(Weschler v. Buffalo & Lake Erie 
Traction Co.; 143 A. 119, 293 Pa. 472) 
(2) and in an ordinarily careful and 
prudent manner (Whitmeyer Vv. 
Southern Pac. Co., 282 P. 1005, 102 
Cal.App. 199; Public Utilities Co. v. 
Iverson, 121 N.E. 33, 187 Ind. 672; 
Ford v. Reamsnider, 26 OhioCir.Ct.N. 
S. 535; Mansfield R., etc., Co. v. Kiner, 
17 OhioCir.Ct.N.S. 431; Kilpatrick v. 
Philadelphia Rapid Transit Co., 138 
A. 830, 290 Pa. 288; Virginia Ry. & 
Power Co. v. Smith & Hicks, 105 S.E. 
532, 129 Va. 269). (3) That the mo- 
torman is acting with ordinary pru- 
dence. Nightengale v. Public Serv- 
ice Co-ordinated Transport, 149 A. 526, 
8 N.J.Mise. 238. (4) And that the per- 
sons in charge of the car will take the 
usual precautions to avoid injury to 
others. Runnels v. United Railroads 
Opa Francisco, 166 P. 18, 175 Cal. 
528. 

[b] Person attempting to back au- 
tomobile out of garage may trust 
somewhat to the expectation that a 
motorman will act with due regard 
for the safety of others. Gagnon v. 


Worcester Consol. St. Ry. Co., 120 
N.E. 381, 231 Mass. 160. 
[c] Driver of hearse, in the ab- 


sence of knowledge to the contrary, 
has the right to assume that those 
in charge of a street car will exercise 
ordinary care to avoid a collision or 
injury to him. Beck y. Indianapolis 
Traction & Terminal Co., 119 N.E. 
528, 67 Ind.App. 635. 


24. Dewez v. Orleans R. Co., 39 So. 
433, 115 La. 432; Tognazzi v. Milford, 
etc., St. R. Co., 86 N.E. 799, 201 Mass, 
7,21 L.R.A.N.S. 309; Epstein v. Wells, 
(Mo.App.) 284 S.W. 845; Paladino v. 
Staten Island Midland R. Co., 111 N. 


Y.-S. 7155127 App:Div. 183. 


25. Tognazzi v. Milford & U. St. 
Ry. Co., 86 N.H. 799, 201 Mass. 7, 21 
L.R.A.N.S. 309; Ross v. Wells, (Mo. 
App.) 255 S.W. 952; Roanoke Ry. & 
Electric Co. v. Loving, 119 S.E. 82, 
13%? Van 331. 


26. Weschler v. Buffalo & Lake 
ae Traction Co., 143 A, 119, 293 Pa. 
72. 


27. D.C.—Washington Ry. & Elec- 
tric Co. v. Stuart, 267 F. 632, 50 App. 
D.C. 74 [cert den 41 S.Ct. 63, 254 U.S. 
649, 65 L.Ed. 456]. 


Ky.—Greene v. Louisville R. Co., 
84 S.W. 1154, 119 Ky. 862, 27 Ky.L. 
316, 7 Ann.Cas. 1126. : 


Mo.—Petersen v. St. Louis Transit 
Co., 97 S.W. 860, 199 Mo. 331. 


N.D.—Acton v. Fargo & M. St. Ry. 
Co., 129 N.W. 225, 20 N.D. 434. 


Tenn.—Knoxville R. etc., 
Roth, 2 Tenn.Civ.A. 389. 


28. Cal.—Runnels v. United Rail- 
roads of San Francisco, 166 P. 18, 175 
Cal. 528, 


Colo.—Denver City Tramway Co. v. 
Martin, 98 P. 886, 44 Colo. 324. 


Conn.—Woodhull v. Connecticut 
Co., 124 A. 42, 100 Conn. 361. 


D.C.—City & Suburban Ry. of 
Vshineson v. Cooper, 32 App.D.C. 
50. 


Mass.—Morrissey v. Boston Elevat- 
ed Ry. Co., 97 N.E. 83, 210 Mass. 424; 
Murphy v. Boston Elevated Ry. Co., 
90 N.E. 398, 204 Mass. 229. 


Co: Vv. 


Ohio.—Mansfield R., ete., Co. v. 
Kiner, 17 OhioCir.Ct.N.S. 431, 
Tenn.—Knoxville R., ete, Co. v. 


Roth, 2 Tenn.Civ.A. 389, 399 [cit Cyc]. 


Va.—Roanoke Ry. & Electric Co. v. 
Loving, 119 S.E. 82, 137 Va. 331. 


29. Pigeon Vv. Massachusetts 
Northeastern St. Ry. Co., 119 N.E. 762, 
230 Mass. 392; Paladino v. Staten Is- 
land Midland -R. Co., 111 N.Y.S. 715, 
127 App.Div. 183. 


30. Wilhelm v. Public Service Ry. 
Co., 113 A. 239, 95 N.J.Law 505. 


31. Harvey v. Nassau Electric R. 
Co., 55 N.Y.S. 20. 35 App.Div. 307. 


32. Gelb v. Third Ave. Ry. Co., 204 
N.Y.S. 251, 123 Misc.Rep. 136. 


33. Nardi v. Richmond Light & R. 
Co., 138 N.Y.S. 496, 153 App.Div. 388 
(as where the car is coming rapidly 
and there is nothing to indicate that 
the motorman is attempting to con- 
trol’ it): 

34. Wilhelm v. Public Service Ry. 
Co), 113 A.’ 239, 95 N.J.Law 505; 
Nightengale v. Public Service Co- 


an approaching ear. 
at a street intersection may properly assume that 
a car standing at the corner will not be put in mo- 
tion while he is crossing.®? 
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A driver crossing the tracks 


_ Control. Unless there are circumstances indicat- 
ing the contrary,?* a driver of an automobile or 
other vehicle has a right to assume that the motor- 
man of an approaching car has,** and will keep,?* 
it under control, or will bring, or attempt to bring, 
it under control.?& 


Speed. Unless he has knowledge of facts to the 
contrary,®* a driver of a vehicle has a right to as- 
sume and expect that a street car is being, and will. 
be, run at a rate of speed which is lawful,?® nor- 


ordinated Transport, 149 A. 526, 8 N. 
J.Misc. 238; Ford v. Reamsnider, 26 
OhioCir.Ct.N.S. 535; Mansfield R., 
etc., Co. v. Kiner,'1:7" OhioCir-Ct.N-ss 
431; Keefe v. Seattle Electric Co., 
107 P. 774, 55 Wash. 448. 


35. Beeman v. Tacoma Ry. & Pow- 
er Co., 191 P. 813, 112 Wash. 164. 


[a] Reasonable control commen- 
surate with situation.—Beeman v. Ta- 
coma Ry. & Power Co., 191 P. 813, 112 
Wash. 164. 


36. Washington Ry. & Electric Co. 
v. Stuart, 267 F. 632, 50 App.D.C. 74 
[cert den 41 S.Ct. 68, 254 U.S. 649, 65 
L.Ed. 456]; Woodhull v. Connecticut 
Co., 124 A. 42, 100 Conn. 361; Reed 
v. Tacoma Ry. & Power Co., 188 P. 
409, 110 Wash. 334; Keefe v. Seattle 
Electric Co., 104 P. 774, 55 Wash. 448. 


37. Haleen v. St. Paul City Ry. 
Co., 170 N.W. 207, 141 Minn. 289. See 
Netterfield v. New York City R. Co., 
113 N.Y.S. 434, 435, 129 App.Div. 56 
(“I know of no rule by which as mat- 
ter of law a person seeing a car ap- 
proaching has a right to presume any- 
ae} as to the rate of speed of the 
Care iy j 


38. D.C.—Washington Ry. & Elec- 
tric Co. v. Stuart, 267 F. 632, 50 App. 
D.C, 74 [cert den 41 S.Ct. 63, 254 U.S. 
649, 65 L.Ed. 456]; City & Suburban 
By. ne ares v. Cooper, 32 App. 


Ind.—Indiana Union Traction Co. 
v. Cauldwell, 107 N.E. 705, 59 Ind. App. 
513; Louisville & S. I. Traction Co. 
ise ads 106 N.E. 903, 59 Ind.App, 


Mo.—F¥riedman v. United Rys. Co. 
of St. Louis, (App.) 254 S.W. 556; 
O’Neill _v. Kansas City Rys. Gor, 
(App.) 239 S.W. 877. 


Va.—Virginia Ry. & Power Co. vy. 
Oliver, 112 S.E. 841, 133. Va, 342. 


Wash.—Swanson vy. Pacific North- 
west» Traction Co., 208 P. 10, 121 
Wash. 96. 


[a] Within limit fixed by ordi- 
nance.—Maritzky v. Shreveport Rys. 
Co., 81 So, 253, 144 La. 692; Gross- 
man'v. Wells, 282 S.W. 710, 314 Mo. 
158; Mason v. United Rys. Co. of St. 
Louis, (Mo.) 246 S.W. 318; Petersen 
v. St. Louis Transit Co., 97 S.W. 860, 
199 Mo. 331; Ford v. Reamsnider, 
26 OhioCir.Ct.N.S. 535; Mansfield R., 
ete., Co. v. Kiner, 17 OhioCir.Ct.N.S. 
431; King v. Rhode Island Co., 110 
A. 628, 43 R.I. 146; Goldsby v. City 
of Seattle, 197 P. 787, 115 Wash. 566. 


[b] Where rate of speed is unlaw- 
ful, a driver may assume that at 
least it will not be increased. Reed 
v. Tacoma Ry. & Power Co., 188 P. 
409, 110 Wash. 334. 
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mal,?® customary,*® reasonable,t+ and not exces- 
sive.42, Also, it is held that he may properly as- 
sume that the speed of the car will be checked or 
reduced where it is excessive,** he is driving on the 
track under exigent circumstances and a reduction 
‘of speed is necessary to prevent a collision,** a 
crossing is being approached,*® or he is attempting 
to cross the track ahead of the car and a reduction 
of the speed of the car is necessary to enable him 
to do so;*® but he has no right to trust solely to a 
slowing down of the ear;** and there is, ordinarily, 
less reason for expecting the speed of a street car to 
be reduced, in order to avoid danger of a collision 
with another vehicle, between, than at, crossings.*® 


Stopping. A driver of a vehicle has no right to 
assume that a street car will stop between street 
intersections,*® at a point which is not a regular 
stopping place,®® or even at a crossing or street 
intersection,®! unless there is a custom to stop 
there.®2. Also, a driver is not warranted in conclud- 
ing that a ear will stop because it has slowed down.** 
On the other hand, a driver may properly assume 
that the servants in charge of a car will, on the 
first appearance of danger, stop the ear in the 
shortest time possible.°** 


39. Milligan v. Toronto R. Co., 17 
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Louis, (Mo.) 246 S.W. 318; 


[96 386-387 


Yielding right of way. It has been both affirmed”? 
and denied®* that a driver of a motor vehicle has 
a right to assume that a motorman will grant or 
yield the righi of way. 


Status of company. “A driver is justified in assum- 
ing that the tracks he is about to eross are those 
of an ordinary street railroad company, where they 
appear to be such and the company has never given 
notice to the public that it is operating under a steam 
railroad charter.°* 


[§ 387] (c) Driving Horse near Cars. It is not 
contributory negligence per se for a person to drive 
a horse in a-street on which a street railroad is 
operated,°® where there is no reason to believe that 
it will become frightened and unmanageable by the 
operation of cars,®® although he can drive on another 
street ;°° but, except in some jurisdictions,* it is 
contributory negligence for a person who knows 
that there is danger of his horse becoming fright- 
ened to drive it on a street near street cars,®? if he 
ean drive on another street without serious incon- 
venience.*? A person in charge of horses on a 
street on which cars run must handle the horses in 
a reasonably prudent manner;®* but it cannot be 


52. Harrington v. Dunham, 202 S. 
W. 1066, 273 Mo, 414; Sehmidt v. 


Knoxville 


Ont.L. 530, 11 Ont.W.R. 966, 12 Ont.|R. etc. Co. .v. Roth, 2 Tenn.Ciy.A. 
W.R. 967, 380 
40. Runnels v. United Railroads of [a] Even at place other than 


San Francisco, 166 P. 18, 175 Cal. 
528; Flounders v. Southern Pennsyl- 
vania Traction Co., 124 A. 323, 280 Pa. 
85. 


41. See cases infra this note. 


[a] Car approaching’ crossing.— 
Woodhull v. Connecticut Co., 124 A. 
42, 100 Conn, 361; Kaemmerer v. 
Wells, 252 S.W. 730, 299 Mo. 249 (on 
slippery and. down grade track, in 
blinding snowstorm); Coons v. Olym- 
pia Light & Power Co., 191 P. 769, 111 
Wash. 677. 


42. Ross v. Wells, (Mo.App.) 255 
S.W. 952; Clifford v. Philadelphia 
Rapid Transit Co., 112 A. 468, 269 Pa. 
304; Roanoke Ry. & Electric Co. v. 
Loving, 119 S.E. 82, 137 Va. 331. 


[a] Rule applied.—An automobile 
driver, about to cross a street rail- 
road track, had a right to assume that 
if a car were approaching beyond the 
limits of view, two hundred and fifty 
feet, it would not be operated across 
the street he was on, one much travel- 
‘ed, at more than thirty miles an hour. 
Reichle v. Detroit United Ry., 168 N. 
W. 972, 203 Mich. 276. 


43. Consolidated Traction Co. v. 
Lambertson, 86 A. 100, 59 N.J.Law 
297 [até 38 A. 683, 60 N.J.Law 452, and 
$8 A. 684, 60 N.J.Law 457]. 


44. Smith v. Metropolitan St. Ry. 
Co., 155 S.W. 54, 169 Mo.App. 610. 


45. City & Suburban Ry. of Wash- 
ington v. Cooper, 32 App.D.C. 550; 
Bertsch v. Metropolitan St. R. Co., 
74 Neyv.S: 288,68 App.Div. 228 [aff 
66 N.H, 1104, 173 N.Y. 634]. 


[a] That driver sees car running 
at rapid rate, three hundred feet dis- 
tant from a street crossing, is not no- 
tice to him of an intention to con- 
tinue such rate of speed in disregard 
of the rights of others at the cross- 
ing. Bertsch v. Metropolitan St. R. 
Go., 74 N.Y.S. 238, 68 App.Div. 228 [aff 
66 N.H. 1104, 173 N.Y. 634]. 


46. Mason y. United Rys. Co. of St. 


crossing.—Lawson vy. Metropolitan St. 
R. Co., 57 N.Y.S. 997, 40 Avp.Div. 307 
[aff 59 N.&. 1124, 166 N.Y. 589]. 


[b] Driver of covered wagon, who 
cannot see behind it because of its 
size and its being loaded, has the 
right to assume, in attempting di- 
agonally to cross a street railroad, 
that the motorman of any car coming 
from behind will do his duty by giving 
him time to cross. Williamson v. 
Old Colony St. R. Co., 77 N.E. 655, 191 
Mass. 144, 5 L.R.A.N.S. 1081. 


[ec] Light on vehicle.—The driver 
of a wagon bearing a lighted lantern 
has a right to assume, on attempting 
to cross a track in the evening, that a 
motorman, warned by the lantern, 
will, if necessary, slacken the pace 
of the car. Payne vy. Binghampton Ry. 
Co., 140 N.Y.S. 877, 156 App.Div. 1. 


47. McKeon v. Connecticut Co., 75 
A. 139, 83 Conn, 53. 


438. McKeon v. Connecticut Co., su- 
pra. 


‘Agee Mullen y. Johnson, 196 Tll.App. 


50. Capital Traction Co. 
ver, 83 App.D.C. 332. 


51.\ Kilpatrick v. Philadelphia Rap- 
id Transit Co., 188 A. 830, 290 Pa. 
288. See Epstein v. Wells, (Mo.App.) 
284 S.W. 845 (a driver may not rely 
entirely on the presumption that a 
car will stop to take on prospective 
passengers waiting at a corner, and 
where he does not rely on the pre- 
sumption at all, it is of no con- 
Sequence). 


“The driver of a vehicle about to 
cross an intersecting street on which 
trolley cars run, must not assume, 
when he sees a trolley car approach- 
ing, that it will stop at the intersec- 
tion when he knows, as an ordinary 
person should know, that if he at- 
tempts to cross and the trolley ear 
does not stop, it will run him down, or 
inte his car.’ Kilpatrick v. Phila- 
delphia Rapid Transit Co., supra, 


v. Div- 


Philadelphia Rapid Transit Co., 98 A. 
69 Ly. 253, .Pa.. 5025 wSee Avery, Contv. 
Milwaukee Electric Ry. & Light Co., 
188 N.W. 649, 177 Wis. 484 (although 
the driver might not absolutely re- 
ly on the custom, the existence of 
the custom should be considered in 
determining contributory negligence). 


53. Long v. Philadelphia Rapid 
Transit Co., 65 Pa.Super. 281. 


54 Petersen vy. St. Louis Transit 
Co,, 9%; SSW 860: 199 Mo .4 331" 


[a] Signal of driver.—An automo- 
bilist, on a street too narrow to keep 
off street railway tracks, had the 
right to assume that if he gave 
warning at a crossing that he was 
about to stop, a street car proceeding 
in his rear would also stop and avoid 
a collision. Reines v. New York Rys. 
Co., 171 N.Y.S. 53, 108 Misc. 669. 


55. Hoyt v. Connecticut Co., 139 A. 
647, 107 Conn. 160 (where driver has 
right of way). 


56. Harry T. Campbell & Sons v. 
United Rys. & Electric Co. of Balti- 
more, 154 A. 552, 160 Md. 647. 


57. Freihon v. Public Service R. 
Co., 142 A, 452, 6 N.J.Misc.R. 663. 


58. Gibbons vy. Wilkes-Barre, etc., 
St. R. Co., 26 A. 417, 155 Pa. 279, 


59. Marion City R. Co. v. Buboise, 
55 N.H. 266, 23 Ind.App. 342; Muncie 
St. R. Co. v. Maynard, 32 N.H. 348, 5 
Ind.App. 372. 


60. Muncie St. R. Co. v. Maynard, 
supra. 
_ 61. Montgomery St. R. Co. v. Hast- 
ings, 35 So, 412, 138 Ala. 432: Cin- 
cinnati, L. & A. St. R. Co. v. Cook, 90 
N.E, 1052, 45 Ind.App. 401, 


62. Doran v. Cedar Rapids, etc., R. 
Co., 90 N.W. 815, 117 Iowa 442: Cor- 
nell v. Detroit Electric R. Co., 46 N.W. 
791, 82 Mich. 495; Turner v. South- 
west Missouri R. Co., 120 S.W. 128, 138 
Mo.App. 148. 


63. Doran v. Cedar Rapids, UC SREY. 
Co, 90° NOW. 1815, ) 117 lowa ! 443. 


6% Sheldon v. Otsego & H. R, Co.. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 387-389] 


laid down as a hard and fast rule that a person who 
is driving, or is with, a horse on a ear track must 
at all times have the horse under his control.®® 


[§ 388] (d) Driving on or along Track in Gener- 
A person driving on, or 
along and close to, a street railroad track is required 
to exercise ordinary and reasonable care.*® 
a person so driving is required to exercise only 
ordinary and reasonable care,*? nevertheless the 
care exercised must be commensurate with the dan- 
ger,®S which is greater on or along the track than 
in another part of the street,®® where it is dark 
and there are no street lights,“° or where the street 
ears are operated by electricity rather than drawn 


al—aa. Care Required.' 


by horses.71 


152 N.Y.S. 702, 89 Mise. 482 [aff 155 
N.Y.S. 675, 169 App.Div. 707]. 


65. Pollica v. Twin State Gas & 
Electric Co., 92 A. 150, 88 Vt. 205, 
Ann.Cas.1917C 1240. 


Leaving horse unattended in street 
see supra § 364. 


66. Ala.—Merrill v. Sheffield Co., 
169 Ala. 242, 53 So. 219. 


Cal.—O’Connor vy. United Railroads 
of San Francisco, 141 P. 809, 168 Cal. 
43. ‘ 


Ind.—Indianapolis & Cincinnati 
Traction Co. v. Senour, 122 N.E. 772, 
71 Ind.App. 10. 


Mo.—Felver v. Central Electric Ry. 
Co., 115 S.W. 980, 216 Mo. 195; Mc- 
Gauley v. St. Louis Transit Co., 79 
S.w. 461, 179 Mo. 583. 


N.Y.—Donnelly v. Brooklyn City R. 
Co., 15 N.B.-733, 109 N.Y= 16. 


S.C.—Dozier v. Charleston Consol. 
Ry. .& Lighting Co., 131 S.E. 592, 133 
S.C, 335. 


67. Hibbler v. Detroit United Ry., 
137 N.W. 719, 172 Mich. 368; Burns 
v. New York & L. I. Traction Co., 123 
N.Y.S. 474, 1389 App.Div. 145. 


68. Merrill v. Sheffield Co., 53 So. 
219, 169 Ala. 242; McGauley v. St. 
Louis Transit Co., 79 S.W. 461, 179 
Mo. 583. 


69. Claar Transfer Co. v. Omaha & 
Council Bluffs St. Ry. Co., 181 N.W. 
755, 191 Iowa 124; McGauley v. St. 
Louis Transit Co., 79 S.W. 461, 179 
Mo. 583; Cleveland Ry. Co. v. Duralia, 
165 N.E. 358, 30 OhioApp. 389. 


70. McGauley v. St. Louis Transit 
Co., 79 S.W. 461, 179 Mo. 583. 5 


71. Merrill v. Sheffield Co., 53 So. 
219, 169 Ala. 242. 


72, Ark.—Hot Springs St. R. Co. v. 
Hildreth, 82 S.W. 245, 72 Ark. 572. 


TIll.—North Chicago St. R. Co. v. 
Zeiger, 64 N.E. 1006, 182 111. 9, 74 Am. 
S.R. 157 [aff 78 I1l.App. 463]. 


Ind.—Indiana ‘Union Traction Co. v. 
Pheanis, 85 N.E. 1040, 43 Ind-App. 
653. 

Jowa.—Wilkins v. Omaha, etc., R., 
etc., Co., 65 N.W. 987, 96 Iowa 668. 


Mich.—Deitsch v. Trans St. Mary’s 
Traction Co., 118 N.W. 489, 155 Mich. 
15; Ablard v. Detroit United R. Co., 
102 N.W. 741, 189 Mich, 248; Tunison 
v. Weadock, 89 N.W. 703, 130 Mieh. 
141; Blakeslee v. Consolidated St. R. 
Co., 70 N.W. 408, 112 Mich. 63. 

Mo.—Felver v. Central Hlectric R. 
Co., 115 S.W. 980, 216 Mo. 195; Strode 
vy. St. Louis Transit Co., 87 5S.W. 
976. 
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While 
to look back.*® 


behind him.§1 


R. Co., 83 N.¥.S. 886, 86 App.Div. 
388; Devine v. Brooklyn Heights R. 
Co., 54 N.Y.S. 626, 34 App.Div. 248. 


Ohio.—Cincinnati Traction Co. v. 
Kroeger, 11 OhioCir.Ct.N.S. 123; To- 
ledo, etc., R. Co. v. Gilbert, 24 Ohio 
Cin: CRs; 


Pa.—Jatho v. Green St., ete., Pass. 
R. Co., 4 Phila, 24. 


73. Holmes vy. Sandpoint & I. R. 
CO 13s Pa bo2,.20) Ldaho 3455 Pala- 
dino v. Staten Island Midland R. Co., 
141 N.Y.S.2 715; 727. App. Div. 183) 
Norman v. Charlotte Electric Ry. Co., 
83 S.E. 835, 167 N.C. 533, Ann.Cas. 
1916E 508; Hope v. Southern Pennsyl- 
vania Traction Co., 112 A. 920, 270 Pa. 
115; Gottlieb v. Scranton Ry. Co., 
99 Pa.Super.Ct. 7; High v. Reading 
Transit Co., 97 Pa.Super. 477; Trex- 
ler v. Lehigh Valley Trans. Co., 10 
Pa.Dist.&Co. 272. But see Ziomko v. 
Puget Sound Electric Ry., 192 P. 1009, 
112 Wash. 426 (the strict rule of 
stop, look, and listen applicable to 
one entering upon the track of a steam 
railroad does not apply). 


Before attempting to cross track see 
infra §§ 392-397. 


74 Kornwolf v. Milwaukee Elec- 
tric Ry. & Light Co., 185 N.W. 546, 
176 Wis. 160. 


75. Schleicher v. Interurban St. 
R. Co., 91 N.Y.S. 356; Kornwolf v. Mil- 
waukee Electric Ry. & Light Co., 185 
N.W. 546, 176 Wis. 160, 


76. Merrill v. Sheffield Co., 53 So. 
219, 169 Ala. 242. 


77. Wouisville & TI. R. Co. v. Bed- 
ford’s Adm’r, 262 S.W. 941, 203 Ky. 
583; Acton v. Fargo & M. St. Ry. Co., 
129 N.W. 225, 20 N.D. 484; Morrow v. 
Delaware County, etc., R. Co., 48 A. 
974, 199 Pa. 156. 


78. McGauley v. St. Louis Transit 
Co., 79 S.W. 461, 179 Mo. 588; Cicardi 
v. St. Louis Transit Co., 83 S.W. 980, 
108 Mo.App. 462; Union Biscuit Co. v. 
St. Louis Transit Co., 83 S.W. 288, 108 
Mo.App. 297; -Hinode Florist Co. v. 
New York, etc., R. Co., 115 N.Y.S. 252, 
131 App.Div. 118; Seifter v. Brook- 
lyn Heights R. Co., 66 N.Y.S. 1107, 55 
App.Div. 10 [rev on other grounds 62 
N.E, 349, 169 N.Y. 254]; Schleicher 
Ve Interurban. Sti R.C€o., 2 91a. YoS: 
356; Acton v. Fargo & M, St. Ry. Co., 
129 N.W. 225, 20 N.D. 434;- Trexler v. 
Lehigh Valley Trans. Co.} 10 Pa.Dist. 
&Co. 272. 


79. Ark.—Hot Springs St. R. Co. v. 
Hildreth, 82 S.W. 245, 72 Ark, 572. 


Cal.—Berguin v. Pacific Mlectric Ry. 
Co., 263 P. 220, 203 Cal. 116; Simmons 
v. Pacific Electric Ry. Co., 212 P. 
637, 60 Cal.App. 129. 


Ind.—Indianapolis St. R 


Ore Ve 
N.Y.—Belford v. Brooklyn Heights ! Darnell, 68 N.H. 609, 32 Ind.App. 687. 


[§ 389] bb. Particular Acts.82 
utory negligence per se to drive a vehicle on, or in 
close proximity to, a street railroad track on a pub- 
lie street,®* particularly where the public has been 
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Looking and listening. It is the duty of a person 
driving on or along a street railroad track to exer- 
cise reasonable care, under the circumstances, to 
ascertain whether or not a car is approaching.73 
He must look’? not only at the time of entry on the 
track,7* but also from time to time thereafter,*® 
and in beth directions,’7® not only ahead,7? but also 
to the rear,’® although he is not bound constantly 
It is sometimes held or stated that 
he must listen,®® at least where he does not look 


It is not contrib- 


Mass.—Vincent v. Norton, etc., St. 
R. Co., 61 N.E. 822, 180 Mass. 104. 


Mich.—Ablard v. Detroit United R. 
Co., 102 N.W. 741, 139 Mich. 248; 
Rouse v. Detroit Electric R. Co., 98 
N.W. 258, 100 N.W.; 404, 185 Mich. 
545; Tunison v. Weadock, 89 N.W. 
708, 1380 Mich. 141. 


Mo.—Felver v. Central Electric R. 
Co., 115 S.W. 980, 216 Mo. 195; Zander 
yv. St. Louis Transit Co., 103 S.W. 1006, 
206 Mo. 445; Mayes v. Metropolitan 
St. R. Co., 97 S.W. 612, 121 Mo.App. 
614; American Storage, ete., Co. v. 
St. Louis Transit Co., 97 S.W. 184, 120 
Mo.App. 410; Noll v. St. Louis Transit 
Co., 73 S.W. 907, 100 Mo.App. 367; J. 
F. Conrad Grecer Co. v. St. Louis, etce., 
R. Co., 89 Mo.App. 391. 


N. Y.—Hickey, Kaplan & Wiltzek v. 
Brooklyn Heights R. Co., 132 N.Y.S. 
945, 148 App.Div. 693; Schilling v. 
Metropolitan St. R. Co., 62 N.Y.S. 403, 
47 App.Div. 550. 


Ohio—Lewis v. Cincinnati St. R. 
Co., 10 OhioS.&C.P. 53, 8 OhioN.P. 417. 


[a] Duty to look ahead is para- 
mount, and the use of a car track by 
the driver of a vehicle does not put on 
him the burden of keeping a lookout 
to the rear to-the exclusion of his 
duty to look ahead. -Capital Traction 
Co. v. Crump, 35 App.D.C. 169; Zyla 
v. Chicago City Ry. Co., 158 I1l,App. 
401; Baldie v. Tacoma R., etc., Co., 
100° BP. 162, 52 Wash. 75. 


80. Simmons v. Pacific Electric 
Ry. Co., 212 P. 687, 60 Cal.App. 129; 
‘Holmes v. Sandpoint & I. R. Co., 137 
P.. 532, 25 .ldaho 345;° Paladino x. 
Staten Island Midland R. Co., 111 N.Y. 
S. 715, 127 App.Div. 183. 


81. Belford v. Brooklyn Heights | 
R. Co., 83 N.Y.S. 836, 86 App.Div. 388; - 
Bossert v. Nassau Electric R. Co., 57 
N.Y.S. 896, 40 App.Div. 144. Hs 


82. Leaving standing er stopped 
horse or vehicle on or near track see 
infra § 399. 


83. Ala.—Birmingham Ry., Light 
& Power Co. v. Drennen, 67 So. 386, 
190 Ala. 176. 


- Ark.—Hot Springs St. R. Co. v. Hil- 
dreth, 82 S.W. 245, 72 Ark. 572. ‘ 


Cal.—Berguin v. Pacific Electric 
Ry. 2 Co, 263-4P— 220, 203 Cala 6 
O’Connor v. United Railroads of San, 
Francisco, 141 P. 809, 168 Cal. 43; 
Swain v. Fourteenth St. R. Co., 28 P. 
829, 93 Cal. 179; Scott v. Los Angeles 
Ry. Corporation, 273 P. 95, 95 Cal. 
App. 704. 


Tll.— North Chicago St. R. Co. v. 
Zeiger, 54 N.E. 1006, 182 Ill. 9, 74 Am, 
S.R. 157 [aff 78 Ill.App. 463]; Spring- 
field Consol. R. Co. v. Hopkins, 137 I]. 
App. 561. 


Ind.—Indiana Union Traction Co. 
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in the habit of using the tracks for that purpose,** 
or where it is necessary to drive on the tracks by 
reason of the street outside the tracks being torn 
up for repairs or otherwise obstructed,** although 
the street, except where so obstructed, is of suffi- 
cient width to permit of driving off the track, out 
of the way of passing cars,*® and although the rear 
of the vehicle is closed so as to obstruct the driver’s 
Also, the mere fact that 
a driver enters on a track, or proceeds along it for 
some distance, without looking around, or without 
looking back more than once, does not 
with contributory negligence if, under 


view in that direction.®* 


v. Pheanis, 85 N.E. 1040, 43 Ind.App. 
653. 


Mass.—Logan v. Old Colony St. R. 
Co., 76 N.E. 510, 190 Mass. 115; Vin- 
cent v. Norton, etc., St. R. Co., 61. N.EH. 
822, 180 Mass. 104. 


Mich.—Ablard v. Detroit United R. 
Co., 102 N.W. 741, 139 Mich. 248. 


Mo.—Strode v. St. Louis Transit 
Co., 87 S.W. 976; Johnson v. Spring- 
field Traction Co., 161 S.W. 1193, 176 
Mo.App. 174. 


N.J.—Walker v. North Jersey St. 
Ry. Co., 80 A. 486, 79 N.J.Law 602. 


N.Y.—Fleckenstein v. Dry Dock, 
etc., R. Co., 11 N.E. 951, 105 N.Y. 655; 
Arnesen vy. Brooklyn City R. Co., 29 
N.Y.S. 748, 9 Mise. 270 [aff 44 N.BH, 
1120, 149 N.Y. 5901; Cambeis v. Third 
Ave. R. Co., 20 N.Y.S. 633, 1 Misc. 158, 


Ohio.—Cleveland Ry. Co. v. Dura- 
lia, 165 N.E. 358, 30 OhioApp. 389; 
Cincinnati Traction Co. v. Kroger, 10 
OhioCir.Ct.N.S. 64, 30 OhioCir.Ct. 654. 


Pa.—Jones v. Greensburg, etc., St. 
R. Co., 9 Pa.Super. 65, 43 Wkly.N.C. 
298; Davidson v. Schuylkill Traction 
Co., 4 Pa.Super. 86. 


[a] Rule applied to driving: (1) 
In the nighttime. Ablard v. Detroit 
United R. Co., 102 N.W. 741, 139 Mich. 
248. (2) Within a foot or fourteen 
inches of the car track. O’Connor v. 
United Railroads of San Francisco, 
141 P. 809, 168 Cal. 48. 


84. Citizens’ St. R. Co. v. Lowe, 39 
N.E. 165, 12 Ind.App. 47; United Rys., 
ete., Co. v. Seymour, 48 A. 850, 92 Md. 
425; Consolidated Traction Co. v. 
Reeves, 34 A. 128, 58 N.J.Law 573. 


85. Ind.—Citizens’ St. R. Co. v. 
Lowe, 39 N.E. 165, 12 Ind.App. 47. 


Md.—United Rys., ete., Co. v. Clo- 
man, 69 A. 379, 107 Md. 681. 


Mass.—Miller v. Boston, etc., St. R. 
Co., 83 N.E. 990, 197 Mass. 535. 


* Mo.—Latson v. St. Louis Transit 
Co., 91 S.W. 109, 192 Mo. 449. 


N.Y.—Saffer v. Westchester Elec- 
tric R. Co., 49 N.Y.S. 998, 22 Misc. 555. 


Pa.—Luckenbill v. Eastern Penn- 
sylvania Rys. Co., 47 Pa.Super. 121. 


[a] Driving on narrow street is 
not negligence.—Averitt v. Metropoli- 
tan St. Ry. Co., 131 S.W. 752, 151 Mo. 
App. 265. 


[b] Driving on tracks to avoid or 
pass another vehicle is not of itself 
contributory negligence. Coggin v. 
Shreveport Rys. Co., 84 So. 902, 147 
La, 359; Latson v. St. Louis Transit 
Co., 91 S.W. 109, 192 Mo. 449; Seifter 
v. Brooklyn Heights R. Co., 66 N.Y.S, 
1107, 55 App.Div. 10 [rev on other 
grounds 62 N.B. 349, 169 N.Y. 254]. 


[c] To allow car to pass.—lIt is not 
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charge him 
all the cir- 


\ 
per se dontributory negligence to 
turn off from one track upon the other 
track in a street in which double sets 
of tracks are laid to allow a car to 
pass. Consolidated Traction Co. v. 
Reeves, 34 A. 128, 58 N.J.Law 573. 


86. Merrill v. Sheffield Co., 53 So. 
219, 169 Ala. 242; Ablard. v. Detroit 
United R. Co., 102 N.W. 741, 139 Mich. 
248. See Adamson v. City and County 
of San Franeisco;, 225 P. 875, 66 Cal. 
App. 256 (driving closer to street car 
tracks than required under traffic con- 
ditions does not constitute contribu- 
tory negligence). 


[a] Reason for driving on the 
track instead of on another part of 
the street is immaterial. ‘Cleveland 
Ry. Co..v. Duralia, 165 N.E. 358, 30 
OhioApp. 389. 


87. United Rys., ete., Co. v. Clo- 
man, 69 A. 379, 107 Md. 681; Vincent 
v. Norton, etc., St. R. Co., 61 N.E. 822, 
180 Mass. 104; Richmond Pass., ete.. 
Co. v. Allen, 49 S.E. 656, 103 Va. 532. 


88. Conn.—Carroll v. Connecticut 
Co., 74 A. 897, 82 Conn, 513. 


Mo.—Bensiek v. St. Louis Transit 
Co., 102 S.W. 587, 125 Mo.App. 121. 


N.Y.—Schilling v. Metropolitan St. 
R. Co., 62 N.Y.S. 403, 47 App.Div. 500; 
Cohen v. Metropolitan St. R. Co., 68 
N.Y.S. 830, 34 Mise. 186 [commenting 
on Hill v. Metropolitan St. R. Co., 62 
N.Y.S. 596, 30 Misc. 440]. 


Pa.—Fleck vy. Altoona & Logan 
ey Hlectric Ry. Co., 62 Pa.Super. 


Tex.—Marshall Traction Co. v. 
Dunn, (Civ.App.) 238 S.W. 692. 


[a] Bule applied where: (1) The 
driver of a buggy was trying to keep 
out of the way of an automobile. 
Marshall Traction Co. y. Dunn, (Tex. 
Civ.App.) 238 S.W. 692. (2) At a 
point where he had an unobstructed 
view for two squares, a driver looked 
back, saw no car in sight, and, with- 
out looking back again, proceeded 
along the street for a distance of one 
hundred and fifty to two hundred feet 
during the whole of which distance 
the street was blocked on either side 
in such manner as to prevent his 
leaving the tracks. Fleck vy. Altoona 
& Logan Valley HBlectric Ry. Co., 62 
Pa.Super. 500. (3) A driver looked 
both ways before driving onto a city 
street and did not again look behind 
him during the time necessary to 


drive one block on the track. Schill- 
ing v. Metropolitan St. R. Co., 62 
N.Y.S. 408, 47 App.Div. 500. (4) A 


driver was operating an automobile 
at the rate of fifteen. miles per hour 
and might assume that a street car 
would not come at a greater rate of 
speed. Hirsch v. Cincinnati Traction 
Co., 13 OhioCir.Ct.N.S. 431. 


89. Watts v. Montgomery Traction 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§ 389 


cumstances, his conduct is consistent with ordinary 
prudence;** and where he does not know that a car 
is approaching, his failure to signal the motorman 
to stop is not contributory negligence L 
other hand, the driving of a vehicle on a street rail- 
road track, or along it and so close thereto as to 
be in the path of a moving car, may constitute con- 
tributory’ negligence under some circumstances,°° 
as where the driver knows that a car is approach- 
ing,®! the vehicle is suddenly driven onto the track 
when a moving street car is so near that the motor- 
man cannot, in the exercise of due care, avoid a 


e.89 


On the 


Co., 57 So. 471, 175 Ala. 102. 


90. Ill.—Garvey v. Chicago Rys.. 
Cow LA INS Tae 33 Sah 27/6: 


Iowa.—Middleton v. Omaha & C. B. 
St. Ry. Co., 227 NW. 915. 


Mass.—Wilbur Motors v. Eastern 
Massachusetts St. Ry. Co., 170 N.E. 
922; Ducharme v. Holyoke St. Ry. 
Co., 89 N.E. 561, 203 Mass. 384. 


Mich.—Bray v. Michigan United 
Traction Co., 158 N.W. 121,.191 Mich. 
435. 


Mo.—Keyes v. Metropolitan St. 
Ry. Co., 144 S.W. 166, 161 Mo.App. 545. 


‘'N.Y.—Clark v. New York Rys. Co., 
1388 N.Y.S. 824, 78 Misc. 646; Tremaine 
v. Joline, 145 N.Y.S. 46. 


Ohio.—Cincinnati Traction Co. v. 
Reilly, 21.@hioCir.Ct.N-S. 575. 


Pa.—Gottlieb v. Scranton Ry. Co., 
99 Pa.Super. 7; Nicholson v. Pitts- 
burg Rys. Co., 58 Pa.Super. 106. 


Wash.—O’Brien v. Washington Wa- 
ter Power Co., 139 P. 771, 79 Wash. 82. 


W.Va.—Boyles v. Wheeling Trac- 
tion Co., 76 S.E. 673, 71 W.Va. 320. 


91. Mich.—Hildebrandt v. Detroit 
vce Ry., 167 N.W. 29, 200 Mich. 


Pa.—Rady v. Scranton Ry. Co., 93 
Pa.Super. 199; Watts v. Stroudsburg, 
ete., R. Co., 34 Pa.Co. 3738. 


R.I.—Rivera v. United Electric 
Ry sy Couto ay 130. 


Wash.—Brown v. Puget 
Electric Ry. Co., 135 P. 999. 


Wis.—Speakes Lime & Cement Co. 
v. Duluth St. Ry. Co., 179 N.W. 596, 
172 Wis. 475; Bertrand v. Milwaukee 
Electric Ry. & Light Co., 146 N.W. 
915, 156 Wis. 639. 


[a] “Bxercise of judgment which 
prompts one to turn and drive along 
a track for a distance of 45 feet to 
avoid an approaching car when a 
third of the distance would have tak- 
en him across the track to a place of 
safety, is so contrary to what the 
average man of ordinary prudence 
would do under similar circumstances 
that we think plaintiff’s act should 
be declared contributory negligence 
as a matter of law.’’ Hildebrandt v. 
Detroit United Ry., 167 N.W. 29, 200 
Mich. 52, 55. 


[b] Between street intersections. 
—It has been held that it is contribu- 
tory negligence as a matter of law to 
drive on a street car track between 
street intersections when the driver 
knows that.a car*is coming on such 
track and that a collision will occur 
unless the car is stopped. Sampsell 
v. Wilkie, 138 Ill.App. 518; McPhil- 
lips v. Union Traction Co., 19 Pa.Su- 
per. 223. 


Sound 


a oh oT hee | 
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collision,®? the driver’s view is obstructed,®? or he 
fails to "make any effort,°* by looking®® or listen- 
ing,®® to ascertain whether a car is approaching, 
and, by the exercise of reasonable care, an approach- 
ing car could be discovered by him in time to avoid 


a Collision? 97 


[§ 390] (e) Duty To Turn Out for Cars.°® 
the duty of a persen driving a vehicle on or along 


street railroad tracks to exercise 


to turn off or away from the tracks when he sees 
or hears, or by ordinary care should see or hear, a 
ear approaching,®® and if he fails to exercise prop- 


92. Garvey v. Chicago Rys. Co., 
Ide eNG. te ooo «Llp 2ros, Bilder. y. 
Plaza Ry., 140 S.E. 298, 194 N.C. 617; 
Rady v. Scranton Ry. Co., 93 Pa.Su- 
per 19.9; 


93. Claar Transfer Co. v. Omaha & 
Council Bluffs St. Ry. Co., 181 N.W. 
755, 191 Iowa 124 (by dense cloud of 
fog and smoke); Louisville & I. R. 
Co. v. Bedford’s Adm’r, 262 S.W. 941, 
203 Ky. 583; Smith v. Somerset Trac- 
tion Co., 104 A. 788, 117 Me. 407; Sav- 
age v. Public Service Ry. Co., 99 A. 
383, 89 N.J.Law 555 (by snow, so that 
he can see no further than twenty- 
five feet ahead, and he is driving at 
the rate of fifteen miles per hour). 


94 Eay v. Hartford & S. St. Ry. 
Co., 74. A. 779, 82 Conn. 471; Hinode 
Florist Co. v. New York, etc., R. Co., 
115 .N.Y.S., 252, 131. App.Div. 118; 
Bardshar v. Seattle Electric Co., 130 
P. 101, 72 Wash. 200. 


95. Ala.—Merrill v. Sheffield Co., 
53 So. 219, 169 Ala. 242. 


Iowa.—McCormick v. Ottumwa Ry. 
Stent Co., 124 N.W. 889, 146 Iowa 


Kan.—Craig v. Kansas City Public 
Service Co., 296 P. 374, 1382 Kan. 548. 


Mo.—Van Cleave v. United Rys. Co. 
of St. Louis, (App.) 181 S.W. 1084. 


N.Y.—Lentsch v. International Ry. 
Co., 160 N.Y.S. 6, 172 App.Div. 775; 
Quinn v. Brooklyn City R. Co., 57 
N.Y.S. 544, 40 App.Div. 608. 


Pa.—Benamy v. Reading Transit & 
PHisnt. CO. ile VA. 437,. 209 wean, vas 
Sontum v. Mahoning & S. Ry. & Light 
Co.;, 75 A.189, 226 Pa- 230. 


R.I.—Peck v. Rhode Island Co., 79 
A. 1106, 32 R.I, 449. 


[a] Failure to look to rear.—In- 
dianapolis St. R. Co. v. Slifer, (App.) 
72 N.E. 1055, 74 N.E. 19, 35 Ind.App. 
700; McGauley v. St. Louis Transit 
Co., 79 S.W. 461, 179 Mo. 583; Abbott 
v. Kansas City El. R. Co., 97 S.W. 198, 
121 Mo.App. 582; Cincinnati Traction 
Co. v. Kroger, 10 OhioCir.Ct.N.S. 64; 
Kelly & Cook v. West Penn Rys. Co., 
83 Pa.Super. 261; H. M. Howe Co. v. 
Swan, (R.I.) 115 A. 1138; Memphis St. 
R. Co. v. Roe, 102 S.W. 343, 118 Tenn. 
601; Niederfriedrich v. Milwaukee 
Blectric Ry. & Light Co., 154 N.W. 
639, 161 Wis. 439. 


96. Merrill v. Sheffield Co., 53 So. 
219, 169 Ala. 242; McCormick v. Ot- 
tumwa Ry. & Light Co., 124 N.W. 889, 
146 Iowa 119; Quinn v. *Brooklyn City 
RiiGowest N.Y.S. 544, 40 App.Div. 608; 
Benamy v. Reading Transit & Light 
Cow 12: AL 43%, + 2695 Pan i372. 


97. Ind.—Indianapolis St. R. Co. v. 
Slifer, (App.) 72 N.E. 1055, 74 N.E. 
19, 35 Ind.App. 700; Indianapolis St. 
R. Co. v. Marschke, (App.) 70 N.E. 
494, 


Mo.—McGauley v. St. Louis Transit 
Co., 79 S.W. 461, 179 Mo. 583; Gettys 
Vv. St. Louis Transit Co., 78 'S.W. 82, 
103 Mo.App. 564; J. F. Conrad Grocer 
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er care to turn out after he is aware or should have 
become aware of the car’s approach,! or willfully 
neglects or refuses to turn out, although he has am- 
ple opportunity to do so,? 
accident is caused, he is guilty of contributory neg- 


whereby a collision or 


ligence precluding a recovery for his injuries, not- 


It is 


reasonable care 


Cov. St. Gouis,-ete., R.iCo., «89, Mo. 
App. 534. 


N.Y.—Reynolds v. Larchmont Horse 
R. Co., 82 N.Y.S. 185, 838 App.Div. 189; 
Bryant v. Metropolitan St. R. Co., 
59 N.Y.S. 595, 28 Misc. 532. 


Pa.—Dove v. Philadelphia Rapid 
Transit Co., 98 A. 618, 253 Pa. 439; 
Smith v. Buffalo & Lake Erie Traction 
Co., 74 Pa.Super. 460; Speakman v. 
Philadelphia & West Chester Traction 
Co., 42 Pa.Super. 558. 


Tex.—Dallas Consol. Electric St. 
R. Co. v. English, 93 S.W. 1096, 42 
Tex.Civ.App. 393. 


Wis.—Vetter v. Southern Wiscon- 
sin Ry. Co., 122 N.W. 731, 140 Wis. 
296; McClellan v. Chippewa Valley 
poet R. Co., 85 N.W,. 1018, 110 Wis. 


98. Stopped or standing vehicle 
see infra § 399. 


99. Ala.—Birmingham R., etc., Co. 
v. City Stable Co., 24 So. 558, 119 Ala. 
615, 72 Am.S.R. 955. 


* Cal.—Simmons v. Pacific Blectric 
Ry. Co., 212 P. 637, 60 Cal:App. 129. 


Ill.—Chiecago West Div. R. Co. v. 
Bert, 69 Ill. 388. 


Ind.—Indianapolis St. R. Co. v. Dar- 
nell, 68 N.E. 609, 32 Ind.App. 687. 


Mass.—Raymond v. Lowell, ete., St. 
R. Co., 49 N.E. 927, 170 Mass. 564. 


Mich.—Manor v. Bay Cities Consol. 
Rf Co, (16) NW. ods), ATs!) Mich. 1, 


Mo.—Theobald v. St. Louis Transit 
Co., 90 S.W. 354, 191 Mo. 395. 


N.Y.—McCann v. New York, etc., R. 
Co., 67 N.Y.S. 748, 56 App.Div. 419; 
Fishback v.’Steinway R. Co., 42 N.Y. 
S. 883, 11 App.Div. 152 [overr ‘sub 
nom. Winter v. Crosstown St. R. Co., 
28 N.Y.S. 695, 8 Misc. 362]; Gumb v. 
Twenty-Third St. R. Co., 9 N.Y.S 316, 
58 N.Y.Super 1, 559; Adolph v. Cen- 
tral Park, etc., R. Co., 43 N.Y.Super. 


199 - [aff 76 N.Y. 530]; . Belford v. 
Brooklyn Heights R. Co., 88 N.Y.S. 
267, 43 Mise. 148. 

Pa.—Messinger v. Philadelphia 


Rapid Transit Co., 97 Pa.Super. 319; 
Breary v. Traction Co., 5 Pa.Dist. 95. 
See Harvey v. Philadelphia Rapid 
Transit* Co., 99 A. '796, 255 Pa. 220; 
224 (where, if a driver had used his 
eyes, he must have seen a trolley car 
starting diagonally across the street 
in front of him as he approached, 
“reasonable prudence then required 
him to stop, and let the car pass, or 
else give it a wide berth, by turning 
to the right or the left, which the 
width of the street gave him an am- 
ple opportunity to do’’). 


[a] When driver should begin to 
turn his vehicle (1) from the track 
must depend on the circumstances, on 
which the driver must exercise a rea- 
sonable judgment, and do what a pru- 
dent man, diligent to give free pas- 
sage to the car, would do. North 
Hudson County R. Co. v. Isley, 10 A. 


withstanding concurring negligence on the part of 
the company, unless the servants of the company 
willfwly or wantonly cause the injury. 
driving past a car, the driver must keep out of its 
way,° and at curves in the street he must drive fur- 
ther from the car than at other points,* but where 


When 


665, 49 N.J. Law 468. (2) Generally 
he owes the street railroad company 
the duty to leave the track, on the ap- 
proach of the car, as soon as he rea- 
sonably can; but where he is prevent- 
ed from leaving the track on one side 
by deep snow, and on the other side 
by the approach of a car from the op- 
posite direction, the right of way of 
the car on the same track coming in 
his rear is not paramount. Dietrich 
v. Brooklyn Heights R. Co., 108 N.Y.S. 
158, 123 App.Div. 604. (3) A city 
ordinance, providing that ‘‘the driver 
or person in control of any vehicle 
proceeding upon the track in front of 
a street car shall immediately turn 
out on signal from the motorman or 
person in control of such car,’ means 
a driver must turn out when he has a 
reasonable opportunity to do so. Mas- 
ters v. Cincinnati Traction Co., 16 
OhioApp. 99. 


1. Conn.—Swayne v. Connecticut 
Co., 85 A. 634, 86 Conn. 439; Morris- 
sey v. Bridgeport Traction Co., 385 A. 
1126, 68 Conn. 215. 


Ill.—North Chicago Electric R. Co. 
v. Peuser, 60 N.E. 78, 190 Ill. 67; Chi- 
cago West Div. R. Co.’v. Bert, 69 Ill. 
388. 


Minn.—Carlson v. Duluth St. Ry. 
Co., 231 N.W. 246, 180 Minn. 505. 


N.Y.—Robinson v. Crosstown St. 
R. Co., 103 .N.Y.S. 58, 118: App.Div. 
543; Buckley v. New York, etc, R. 
Co., NGYSe 22850073) App. Div. 587; 
Adolph v. Central "Park, ete., R. ‘Co 
43 N.Y.Super. 199 [aff 76 N.Y. 530]: 
Adolph v. Central Park, ete., R. Co., 
33 N.Y.Super. 186 [rev on other 
grounds 65 N.Y. 554]. 


Pa.—Breary v. Traction Co., 5 Pa. 
Dist. 95; Quinby v. Chester St. R. 
Co.;) <3). LanciliRev.7 2002) sJathowrve 
vey St., etc., Pass. R. Co., 4 Phila. 

4, 


2. Wood v. Detroit City St. R. Co.,. 
18 N.W. 124, 52 Mich. 402, 50 Am.R. 
259; Pechesky v. Metropolitan St. R. 
Co., 62 N.Y.S. 478, 30 Mise. 432. 


[a] Attempting to “beat” street 
car to standing wagon is contribu- 
tory negligence. Alabama Power Co. 
v. Bradley, 93 So. 73, 18 Ala.App. 533. 


83. Chicago West Div. R. Co. v. 
Bert, 69 Ill. 388; Kerin v. United 
Traction Co., 102 N.Y.S. 423, 117 App. 
Div. 314. 


4 Seeinfra § 418. 


5. South Covington, ete., St. R. Co. 
v. Besse, 108 S.W. 848, 33 Ky.L. 52, 
16 L.R.A.N.S. 8990. 


6 Louisville Ry. Co. v. Ray, (Ky.) 
124 S.W. 313; “South Covington, ete., 
St. R. Co. v. Besse, 108 S.W. 848, 33 
Ky.L. 52, 16 L.R.A.N.S. 890; Waters 
v. United Traction Co., 99 N.Y.S. 768, 
114 App.Div. 275. See Forbes v. 
United Eleetric Rys. Co., 144 A. 154, 
49 R.I. 465, 62 A.L.R. 305 (recognizing 
that a driver of an ordinary vehicle is 
generally required to keep at a suffi- 
cient distance from a trolley car 
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the track gradually and imperceptibly approaches 
the curb, a person is not bound as a matter of law 
to discover the situation and danger created thereby 
inless every prudent user of a motor vehicle over 
the same street would ordinarily discover the sit- 
uation and danger at that particular point." On 
the other hand, a driver ordinarily is not guilty of 
contributory negligence if he turns off or uses ev- 
ery reasonable effort to do so, after he knows or 
should know of the car’s approach;* and where he 
drives on or near a street railroad track to avoid 
an obstacle, he is not bound to turn out to avoid 
an approaching car until he has passed the ob- 


stacle.® 


[§ 391] (f) Attempting To Cross in Front of 
If a driver, in attempting 
to eross a street car track, exercises what under the 


Car!°—aa. In General. 


which is in motion and changing di- 
rection on a curve or at a street 
corner, to avoid the overhang of the 
ear, but stating that the rule is not 
absolute in all cases). 


[a] Driver should not make close 
calculations.—Schmidt v. Philadel- 
phia Rapid Transit Co., 98 A. 691, 253 
Pa, 502. 


[b] Where there is deflection in 
track from the middle of the road to 
the side on which the driver is trav- 
eling, he should not continue on this 
course so that his vehicle and a car 
approaching in the opposite direction 
will collide on the deflection, but 
Should conform te the situation as it 
changes from moment to moment 
while the car is approaching and keep 
to the tracks on the same side of him 
along the deflection until the car has 
passed. Sistare v. Connecticut Co., 
126 A. 688, 101 Conn. 459. \ 


7. Knudson v. Des Moines City Ry. 


‘Co., (lowa) 228 N.W. 270. 


8. Iowa.—Wilfin v. Des Moines 
City. Ry. Co., 156 N.W. 842, 176 Iowa 
642. f 


Md.—United Railways, etc., Co. v. 
Seymour, 48 A. 850, 92 Md. 425. 


Mass.—Vincent v. Norton, ete., St. 
R. Co., 61 N.E. 822, 180 Mass. 104. 


Mich.—Rouse y. Detroit Electric R. 
Co., 87 N.W. 68, 128 Mich. 149; Man- 
or v. Bay Cities Consol. R. Co., 76 N. 
W. 139, 118 Mich. 1, 


Pa.—Cannon v. Pittsburg,  ete., 
Traction Co., 44 A. 1089, 194 Pa. 159. 


[a] It cannot be said as matter of 
law that the failure of a driver to 
leave the track, when not warned of 
an approaching car, constitutes such 
contrrbutory negligence as will de- 
feat his action for injuries sustained 
through the negligence of the motor- 
man in‘running him down without 
warning, although the conditions 
were such that by driving nearer the 
eurb. he could have avoided the acci- 
dent. Barringer v. United Traction 
con 91 N.Y.S. 386, 998, 101 App.Div. 


9. Hall v. Bay State St. Ry. Co., 
105 N.E. 434, 218 Mass. 119; Sullivan 
v. Boston El. R. Co., 71 N.E. 90, 185 
Mass. 602; Flannagan v. St. Paul 
City R. Co., 71-N.W. 379, 68 Minn. 300; 
Mertens v. St. Louis Transit Co., 99 
S.W. 512, 122 Mo.App. 304; Delaney v. 
Yonkers R. Co., 43 N.Y.S. 225, 13 App. 
Div. 114. 


10. Reciprocal rights and duties at| 


street crossings see supra § 299. 
11. Chicago Union Traction Co, v. 
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cireamstances is reasonable and ordinary care, he 
may recover for injuries received through the neg-. 
ligence of the street railroad company.'* Unless his 
view is obstructed,!? it is not negligence for him 
to attempt to cross where there is no approaching 
car within view,!* nor is it contributory negligence 
as a matter of law to attempt to drive across in front 
of or between standings cars;!* and ordinarily it is 
not contributory negligence per se, or as a matter 
of law, for him to drive his vehicle on a street rail- 
road track in an attempt to eross in front of an 
approaching car,'® at least where the circumstances 
are such that he has reasonable grounds for believ- 


ing, or it woul appear to an ordinarily prudent 


Chugren, 110 Ill.App. 545 [aff 70 N.E. 
573, 209 Ill. 429]; Murray v. St. Louis 
Transit Co., 83 S.W. 995, 108 Mo.App. 
501; Clancy v. New York City R. Co., 
100 N.Y.S. 1046, 115 App.Div. 569; 
Dallas Consol. Electric St. R. Co. v. 
Illo, 73 S.W. 1076, 32 Tex.Civ.App. 290. 


12. See infra § 397. 


13. Reichle v. Detroit United Ry., 
168 N.W. 972, 203 Mich. 276. 


14. Walker v. St. Louis, ete. R. 
Co., 80 S.W.. 282, 106 Mo.App. 321; 
McGurgan v. NewYork City R. Co., 
106 N.Y.S. 201, 121 App.Div. 519. 


15. Ala.—Birmingham R., etce., Co. 
v. City Stable Co., 24 So. 558, 119 Ala. 
615, 72  Am.S.R. 955. 


Cal.—Cross v. California St. Cable 
R. Co., 86 P. 6738, 102 Cal. 318. 


Colo.—Denver City Tramway Co. 
v. Martin, 98 P. 836, 44 Colo. 324; 
Philbin v. Denver City Tramway Co., 
85 P. 630, 36 Colo. 331. 


Conn.—McCarthy v. Consolidated 
Re Co 363 xAz 125,479) Conn. fds 


Ill.—Chicago Union Traction Co. v. 
Jacobson, 118 Ill.App. 383 [aff 75 N.E. 
508, 217 Ill. 404]; Fisher v. Chicago 
City (RivCoy,.414 TN App. 217% 


Ind.—Union Traction Co. v. How- 
ard, (App.) 87 N.H. 1108, 88 N.E. 967; 
Indianapolis St. R. Co. yv. Bolin, 78 
N.E. 210, 39 Ind.App. 169. 


Ky.—Louisville Ry. Co. v. Basler, 
248 S.W. 1027, 198 Ky. 500. 


Mo.—Hall v. St. Louis, ete., R. Co., 
101 S.W. 1187, 124 Mo.App. 661; Mur- 
ray v. St. Louis Transit Co., 83 S.W. 
995, 108 Mo.App. 501, 


N.J.—Consolidated Traction Co. v. 
Lambertson, 36 - 100, 59 N.J.Law 
297 [aff 38 A. 683, 60 N.J.Law 452, 
and 38 A. 684, 60 N.J.Law 457]. 


N.Y.—Schoener v. Metropolitan St. 
R. Co., 76 N.Y.S. 157, 72 App.Div. 23; 
McDonald v. Third Ave. R. Co., 37 
N-Y.S. 639, 16 Misc. 52; Reilly v. 
Third Ave, R. Co., 37 N.Y.S. 593, 16 
Misc. 11; Shanley v. Union R. Co., 35 
N.Y.S. 1030, 14 Mise. 442; Kelly v, 
Brooklyn Heights R. Co., 33 N.Y.S. 
851, 12 Mise. 568; Kerr v, Atlantic 
Ave. R. Co., 30 N.Y.S. 1070, 10 Mise. 
264 [aff 46 N.E. 1148, 151 N.Y. 656); 
Bullman vy. Metropolitan’ St. R. Co., 
85 N.Y.S. 325; Carter v. Interurban 
St. BR. Co., 84 N.Y.S, 134. 


Pa.—Downey v. Pittsburg, etc., 
Traction Co., 28 A. 1019, 161 Pa. 181; 
C. L. Lavine, Ine. v. Philadelphia 
Rapid Transit Co., 98 Pa.Super. 260. 


Wis.—Gerrard y. La Crosse City R, 
Co., 89° N.W. 125, 118 Wis. 258, 57 


person, that he can cross in safety, if both he and 
the persons in charge of the car act with reasonable 
regard to the rights of each other,1® or where he 


L.R.A. 465. 


[a] At any convenient point.— 
Fisher v. Cedar Rapids & M. C. Ry. 
Co., 157 N.W. 860, 177 Iowa 406. 


[b] Car three hundred and fifty 
feet away.—Hall v. St. Louis, etc., R. 
Co., 101 S.W. 1137, 124 Mo.App. 661. 


16. Ala.—Birmingham Ry. Light 
& Power Co. v. McLain, 50 So, 149, 162 
Ala. 656. 


Cal.—Commonwealth Bonding & 
Casualty Ins. Co. v. Pacific Electric 
Ry. Co., 184 P. 29, 42 Cal.App. 573. 


Conn.—Woodhull y. Connecticut 
Co., 124 A. 42, 100 Conn. 361; Mc- 
Carthy v. Consolidated R. Co., 63 A, 
725, 79 Conn. 73. 


Ill.—Lang vy. Chicago Rys. Co., 181 
Tll.App. 654. 


Ind.—Publie Utilities Co. v. Iver- 
son, 121 N.B. 33, 187 Ind. 672; Reid 
v. Terre Haute, I. & E. Traction Co., 
127 N.E. 857, 73 Ind.App. 541; Indian-. 
apolis. St. R. Co. v. Bolin, 78 N.E. 210, 
39 Ind.App. 169. 


Iowa.—Seitsinger v. Iowa City Elec- 
tric Ry. Co., 165 N.W. 205, 181 Iowa 
739; Adams-v. Union Electric Co., 
116 N.W. 332, 138 Iowa 487. 


Kan.—Moore y. Kansas City Rys. 
Co., 196 P. 430, 108 Kan. 503; Salis- 
bury v. Wichita R. & Light Co., 175 
P. 966, 103 Kan. 714. 


Mass.—Fallon v. Boston El. R. Co., 
87 N.E. 480, 201 Mass, 179. 


_. Mich.—Flokstra v. Grand Rapids 
Ry. Co., 165 N.W. 641, 198 Mich. 629; 
Travelers’ Indemnity Co. v. Detroit 
United Ry., 159 N.W. 528, 193 Mich. 
375; Deitsch v. Trans St. Mary’s 
FT Ses Co., 118 N.W. 489, 155 Mich. 


Minn.—Smith v. Minneapolis St. R. 
Co., 104 N.W. 16, 95 Minn. 254. 


Mo.—Criss v. United Rys. Co. of 
aS Louis, 166 S.W. 834, 183 Mo.App. 


Neb.—Fitzgerald v. Omaha & C. B. 
St. Ry. Co., 151 N.W. 931, 97 Neb. 856. 


N.Y.—Heitz v. Yonkers R. Co., 102 
N.Y.S. 964, 117 App.Div. 746; Blutm v. 
Metropolitan St. R. Co., 80 N.Y.S. 157, 
79 App.Div. 611; Blate v. Third Ave. 
R. Co., 60 N.Y.S. 732, 44 App.Div. 1638; 
Doherty v. Metropolitan St. R. Co.,” 
91 NVY.S. 19. : 


Ohio.—Toledo St. R. Co. v. Westen- 
Rhee OhioCir.Ct. 67, 12 OhioCir. 
ec. ; ; 


Pa.—Weschler v. Buffalo & Lake 
Erie Traction Co., 143 A. 119, 293 Pa. 
472; Kilpatrick v. Philadelphia Rapid 


For later cases, developments and changes in the law see Annotations, same title and section number, 


has ample time to cross when he starts to do $0, 
but is delayed in crossing by some intervening agen- 
cy.** In attempting to eross a street railroad track, 
however, a driver of a horse, team, or vehicle must 
exercise reasonable and ordinary care and prudence 
or such care as an ordinarily prudent person simi- 


Transit Co., 138 A. 830, 290 Pa. 288; 
Mellinger v. Conestoga Traction Co., 
92 Pa.Super. 332; Emmelt v. Philadel- 
phia Rapid Transit Co., 89 Pa.Super. 
417; Short v. Phitadelphia Rapid 
Transit Co., 68 Pa.Super. 357. 


R.I.—Blake v. Rhode Island Co., 78 


— 834, 32 RI. 218, Ann.Cas.1912D 
Va.— Virginia Ry. & Power Co. v. 
Oliver, 112 S.B. 841, 188 Va. 342; 


Richmond Traction Co. v. Clarke, 43 
SH. 618; 101" Via: 382. 


[al Rule applies: (1) Where the 
car is seven hundred and fifty feet 
away when the driver sees it and at- 
tempts to drive across the track. 
Public Utilities Co. v. Iverson, 121 N. 
EH. 33, 187 Ind. 672.. (2) Where the 
driver apparently has time to cross 
safely if the car is operated at its 
ordinary rate of speed. Laufer v. 
Bridgeport Traction Co., 37 A. 379, 68 
Conn. 475, 37 L.R.A. 533; Fitzgerald 
v. Omaha & C. B. St. Ry. Coy 151 N. 
W. 931, 97 Neb. 856. (38) Even though 
the car is rapidly approaching, if a 
reasonably prudent man would infer 
that it was so far away that it could 
not reach him before he_ crossed. 
Blake v. Rhode Island Co., 78 A. 834, 
32 R.1. 213, Ann.Cas.1912D 852. (4) 
Where the car is about a block away 
and, in estimating that he can easily 
eross ahead of it, the driver exercises 
such judgment as an ordinary rea- 
sonable man would be expected to ex- 
ercise. Flokstra v. Grand Rapids Ry. 
Co., 165 N.W. 641, 198 Mich. 629. (5) 
Where the driver of a team believes 
that a car which has passed him, and 
is standing at a station two hundred 
and thirty feet away, will continue, 
but it starts to return and strikes the 
team. Wilson v. Seattle R. & S. Ry. 
Co., 104 P. 1112)°55 Wash. 6517 (6) 
Where the motorman signals or com- 
mands the driver to cross. Willensky 
v. Nassau Electric R. Co., 146 N.Y.S. 
142, 161 App.Div. 934; Kalmowitz v. 
New York City Interborough R. Co., 
162 N.Y.S. 606. €7) A motorman who 
has already made the stop required 
by ordinance at a street intersection, 
at least twenty feet from the crossing 
of another railroad, and attempts to 
eross when an approaching car on the 
other railroad is from one hundred 
and fifty to two hundred feet away, 
and also required by ordinance to 
stop, is not guilty of contributory 
negligence, if the other car fails to 
stop, and he is injured in colliding 
with it. Becker v. Detroit Citizens’ 
St. R. Co., 80 N.W. 581, 121 Mich. 580. 


[b Rule does not apply where 
the driver of an automobile gets into 
such a position, by reason of not look- 
ing before approaching a street car 
track, that he has no choice but to 
eross in front of a car. Congdon v. 
Michigan United Traction Co., 165 N. 
W. 744, 199 Mich. 564. 


[c] If consistent with ordinary 
prudence, vehicles may cross street 
car tracks in full view of approaching 
ears. Virginia Ry. & Power Co. v. 
N. H. Slack Grocery Co., 101 S.E. 878, 
126 Va. 685. , 


17. Wilson v. North Side Traction 
Co., £0 Pa.Super. 325; Dallas Consol. 
Electric St. R. Co. v. Illo, 73 S.W. 
1076, 32 Tex.Civ.App. 290. 


[a] For example, where plaintiff, 
while driving a pair of horses, at- 
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tempted to cross the track of a street 
car company, but was compelled to 
stop by a woman, and subsequently 
by a wagon obstructing his crossing, 
he was not guilty of contributory neg- 
ligence when struck by a car, if there 
was, at the time he attempted to 
cross, ample time to make the cross- 
ing. Wilson y. North Side Traction 
Co., 10 Pa.Super., 325. 


18. Cal.—Runnels v. United Rail- 
roads of San Francisco, 166 P. 18, 
175 Cal. 528. 


Del.—Hearn y. Wilmington City R. 
Co:, 76 A. 629; 24 Del. 271; Garrett ‘v. 
pou e's R. Co., 64 A. 254, 22 Del. 


Ill.—Chicago City R. Co. v. O’Don- 
nell, 70 N.E. 294, 477, 208 Ill. 267 [rev 
108 TllApp. 385]; Lang v. Chicago 
Rys. Co., 181 Ill,App. 654. 


Iowa.—Fisher v. Cedar Rapids & M. 
C. Ry. =Co., 157 NeW. 860, 177. lowa 
406; Watson v. Boone Electric Co., 
144 N.W. 350, 163 Iowa 316; Adams vy. 
Union Plectrie Co., 116 N.W. 332, 138 
Iowa 487. ° 


La.—Riley v. Shreveport Traction 
Co., 38 So. 88, 114 La.-135; Ponsano 
v. St. Charles St. R.. Co., 26 So. 820, 
52 La.Ann,. 245. 


Mass.—Galbraith v. West End St. 
R. Co., 43 N.B. 501, 165 Mass. 572. 


N.J.—Conrad v. Elizabeth, etc., R. 
58 A. 376, 70 N.J.Law 676. 


N.Y.—Decker v. Brooklyn Heights 


R. Co., 72 N.Y.S. 229, 64 App.Div. 
430. , 

Tex.—Jones v. Rapid Transit Ry. 
Co., (Civ.App.) 146 S.W. 618. 


N.S.—Davie v. N: S. Tramways & 
Power Co., 52 N.S. 316. 


[a] Driver must use diligence to 
avoid collision. Summers v. Denver 
Tramway Corporation, 43 F.(2d) 286. 


[b] Control of vehicle.—(1) A 
driver approaching a street railroad 
crossing must have his vehicle under 
control (Dempsey v. City Light & 
Traction Co., (Mo.App.) 256 S.W. 155; 
Lindley v. Fries Mfg. & Power Co., 
69 S.E. 274, 153 N.C. 394; Smith v.- 
Lehigh Valley Transit Co., 145 A. 818, 


296 Pa. 212; Kilpatrick v. Philadel- 
phia Rapid Transit Co., 138 A. 830, 
290 Pa. 288; Flounders y. Southern 


Pennsylvania Traction Co., 124 A. 323, 
280 Pa. 85; Weschler v. Buffalo, etce., 
Imnaety Co, 143 pAPiT LO 2938 Pa. 472) 
Knaell v. Pittsburgh, M. & B. Ry. Co., 
83 Pa.Super.Ct. 355; Kane v. Philadel- 
phia Rapid Transit Co., 67 Pa.Super. 
80), €2) so that he can stop if nec- 
essary to avoid a collision (Ross v. 
Brannon, 73 So. 489, 198 Ala. 124; 
Ferrage v. Honolulu Rapid Transit, 
ete., Co., 24 Hawaii 87; Zeis v. Unit- 
ed Rys. Co. of St. Louis, (Mo.App.) 
217 S.W. 324; Smith v. Lehigh Val- 
ley Transit Co., 145 A. 818, 296 Pa. 


212; Sutton v. Virginia Ry. & Power 
Co., 99 S.H. 670, 125 Va. 449). (3) 


Duty to stop see infra § 398. 


19. Colo.—Denver City Tramway 
Co. v. Martin,.98 P. 836, 44 Colo. 324. 


Del.—Hearn v. Wilmington City R. 
Co., 76 A. 629, 24 Del. 271; Brown v. 
Wilmington City R. Co., 40 A. 936, 17 
Del. 332: 


Me.—Philbrick y. Atlantic Shore 
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larly situated would exercise,1* the nature and extent 
of the care and precaution to be exercised depend- 
ing on the circumstances of the particular case%1® 
and if he fails to exercise such care,?° as where he 
carelessly or negligently attempts to drive across 
ahead of a car which he sees or hears approaehing 


Line Ry., 78 A. 481, 107 Me. 429. 


Minn.—kKostuch y. St. Paul City R. 
Co., 81 N.W, 215, 78 Minn. 459, 


Mo.—Murray v. St. Louis. Transit 
Co., 88 S.W. 995, 108 Mo.App. 501. 


N.Y.—Mowbray Vv. Brooklyn 
Heights R. Co., 69 N.Y.S. 435, 59 App. 
Div. 239; R. F. Stevens Co. v. Brook- 
lyn Heights R. Co., 68 N.Y.S. 1088, 
59 App.Div. 23; Reed v. Metropolitan 
St. R. Co., 68 N.Y.S. 539, 58 App.Div. 
87; Meyer v. Brooklyn, ete., R. Co., 
62 N.Y.S. 33, 47 App.Div. 286; Me- 
Grane v. Flushing, ete., Blectric R. 
Cos. 43 °N.YSi 385,13. App: Div. nts 
Brozek vy. Steinway R. Co., 41 N.Y.S. 
1017, 10 App.Div. 360; Reilly v. Met- 
ropolitan St. R. Co., 57 N.Y.S: 278, 
26 Mise. 814; Hunter v. Third Ave. 
R. Co., 46 N.Y.S. 1010, 21° Mise. 1 [aff 
45 N.Y.S. 1044, 20 Mise. 432]. 


Pa.—C. L. Lavine, Ine. v. Philadel- 
ee Rapid Transit Co., 98 Pa.Super. 


Wis.—Thoresen v. La Crosse City 
R. Co., 68 N.W. 548, 94 Wis. 129. 


[a] Greater care is required: (1) 
Between intersections. Cincinnati 
Traction Co. v. Harrison, 24 OhioCir. 
Ct.N.S. 1. (2) Where a drivér trav- 
eling in the same direction as a trel- 
ley car desires to cross the track. 
Thorpe v. Philadelphia Rapid Transit 
Co., 87 Pa.Super. 253. (3) Ata place 
where cars are run at a high rate of 
speed. Brown v. Wilmington City R. 
Co., 40 A. 936, 17 Del. 332; Crystal 
v. Baltimore & B. A. Electric Ry. Co., 
132 A. 629, 150 Md. 256 (in suburban 
section). (4) Where the view is ob- 
structed. Brown vy. Wilmington City 
R. Co., supra. (5) In a neighborhood 
where there is much noise and con- 
fusion. Brown y. Wilmington City R. 
Co., supra. (6) Where the tracks. 
eross the pavement diagonally. Ho- 
gan v. New Orleans Public Service, 
121 So. 756, 16 La.App. 637, reh den 
132 So. 425, 16 La.App. 687. 


[b] Steam railroad crossing com- 
pared.—The test of care to be exer- 
cised at a street car crossing by the 
driver of a vehicle is not necessarily 
the same as is required at a steam 
railroad crossing. Smith v. Minne- 
apolis St. R. Co., 104 N.W. 16, 95. 
Minn. 254. 


20. Ga.—Rome Ry. & Light Co. v. 
Barna, 84 S.I8. 209, 16 Ga.App. 1. 


Ill.—Eastman vy. Chicago Rys. Co., 
209 Ill.App. 567; Hedmark v. Chica- 
go Rys. Co., 192 Ill.App. 584; Healy 
v. Chicago City Ry. Co., 163 Ill.App. 
293. 


Mich.—Good Roads Const. Co. v- 
Port Huron, St. C. & M. C. Ry. Co., 
138 N.W. 320, 173 Mich. 1. 


Mo.—Ledwidge v. St. Louis Transit 
Co., (App.) 73 S.W. 1008. 


N.H.—Fraser vy. Berlin St. Ry., 146. 
A. 714, 84 N.H. 107. 


Pa.—Ritter v. Pittsburg Rys. Co., 
79 A. 549, 230 Pa. 249; McClelland v. 
Pittsburg Railways Co., 66 A. 76, 216 
Pa. 593; Baicker v. People’s St. R. 
Co., 64 A. 675, 215 Pa. 478 [aff 13 Luz. 
Leg.Reg. 91]; Rose & Son v. Philadel- 
phia Rapid Transit Co., 73 Pa.Super. 
260. 


N.B.—Cammack v. New Brunswick 
Power Co., 70 Dom.L.R. 697. 
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in dangerous proximity,?! or which by the exercise 
of ordinary care he could see or hear so approach- 
or where he suddenly and without warning 
turns his horse, team, or vehicle across the track 
directly in front of an approaching car,?* whereby 


ing,?? 


21. Cal.—Arnold v. San Francisco- 
Oakland Terminal Rys., 164 P. 798, 
alo; (Caley We 


Tll.—Bortuska v. Chicago Rys. Co., 
205 Ill.App. 574; McEniry v. Tri-City 
Ry. Co., 179 Ill.App. 152; Goodman 
Vv. West Chicago’ St.) R. Co. 101 11; 
App. 474; West Chicago St. R. Co. 
v. Boeker, 70 Ill.App. 67. 


Ind.—Moran v. Leslie, 70 N.E. 162, 
33. Ind.App. 80; Citizens’ St. R. Co. 
v. Helvie, 53 N.E. 191, 22 Ind.App. 
DLS. 


Kan.—Moore vy. Kansas City Rys. 
Co., 196 P. 430, 108 Kan. 503. 


La.—Haas v. New Orleans R. Co., 
86 So. 670, 112 La. 747; Hemingway 
v. New Orleans City, ete., RCo., 23 
So. 952, 50 La.Ann. 1087; Schiater v. 
Wilbert, 6 So. 127, 41 La.Ann. 406; 
Mercier y. New Orleans, etc., R. Co., 
23 La.Ann. 264; Casey v. Shreveport 
Rys. Co., 7 La.App. 127. 


Md.—Westerman y. United Rys. & 
Blectric Co. of Baltimore, 96 A. 355, 
127 Md. 225. 


Mich.—Hutton v. Michigan Ry. Co., 
189 N.W. 884, 220 Mich. 1; Miller v. 
Detroit United Ry., 166 N.W. 870, 200 
Mich. 388; Hilts v. Foote, 84 N.W. 
139, 125 Mich. 241; Graff v. Detroit 
Citizens’ St. R. Co., 67 N.W. 815, 109 
Mich. 77. 


Minn.—Kirk vy. St. Paul City Ry. 
Co., 170 N.W. 517, 141 Minn. 457; 
O’Connell v. St. Paul City R. Co., 67 
N.W. 3638, 64 Minn. 466. 


Mo.—Kinlen y. Metropolitan St. R. 
Co., 115 S.W. 523, 216 Mo. 145; Mark- 
owitz v. Metropolitan St. R. Co., 85 
S.W. 351, 186 Mo. 350, 69 L.R.A. 389; 
Roenfeldt yv. St. Louis, ete., R. Co., 
79 S.W. 706, 180 Mo. 554; Smeltzer v. 
Metropolitan Street Ry. Co., 148 S.W. 
192, 166 Mo.App. 204; Cole v. Metro- 
politan St. R. Co., 97, SW. 555, 121 
Mo.App. 605; Heintz v. St. Louis 
Transit Co., 92 S.W. 353, 115 Mo.App. 
667; Murray v. St. Louis Transit Co., 
83 S.W. 995, 108 Mo.App. 501; Cogan 
v. Cass Ave., ete., R. Co., 73 S.W. 738, 
101 Mo.App. 179. 


Neb.—Harris v. Lincoln Traction 
Co., 111 N.W. 580, 78 Neb. 681. 


N.J.—Earle v. Consolidated Trac- 
tion Co., 46 A. 613, 64 N.J.Law 573. 


N.Y.—Rider v. Syracuse Rapid 
Transit. R. Co., 63° N./. 836, 171 N.Y. 
139, 58 L.R.A. 125; Goldkranz v. Met- 
ropolitan St. R. Co., 85 N.Y.S. 667, 89 
App.Div. 590; Harvey v. Nassau Elec- 
tric R. Co., 55 N.Y.S. 20, 35 App.Div. 
307; .Clancy vo Droy, ete; Ru Co. 34 
N.Y.S. 877, 88 Hun 496; Norton v. 
Interurban St. R. Co., 98 N.Y.S. 216, 50 
Misc. 621; Williams v. New York 
City R. Co., 97 N.Y.S. 393, 49 Misc. 
253; Seggerman v. Metropolitan St. 
Re Coui7\ N.Y.S. 905,> 38° Misc. (374 
[aff 80 N.Y.S. 1147, 82 App.Div. 637]; 
Petri v. Third Ave. R. Co., 63 N.Y.S. 
315, 30 Misc. 254; Reiss v. Metropoli- 
tan St. R. Co., 58 N.Y.S. 1024, 28 Misc. 
98s Rohe va Third Ave. R. Coy, 31 
N.Y.S. 797, 10 Mise. 740; Bernstein 
v. New York City R. Co., 92 N.Y.S., 
228; Groening v. Interurban St. R. 
Co., 88 N.Y.S. 355; Zerr v. Interurban 
St. R. Co., 88 N.Y.S. 358; Monahan vy. 
Interurban St. R. Co., 87 N.Y.S. 537; 
Carvanio v. Union R. Co., 84 N.Y.S. 
246; Krintzman vy. Interurban St. R. 
Co., 84 N.Y.S. 248; . Steinman v. In- 
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terurban St. R. Co., 84 N.Y.S. 231. 


N.C.—Lindley v. Fries Mfg. & Pow- 
er Co., 69 S.E. 274, 153 N.C. 394. 


Ohio.—Cincinnati Traction Co. Vv. 
Renner, 33 OhioCir.Ct. 478. 
Or.—Gregoire v. Portland Ry., 


Ree & Power Co.,,143 P.. 11038, 72 Or. 
oO. 


Pa.—Ervay v. Waverly, 
Athens Traction Co., 87 A. 707, 240 
Pa. 440; Lyons vy. Union Traction Co., 
58 A. 118, 209 Pa. 72; Tyson v. Union 
Traction Co., 48 A. 1078, 199 Pa. 264; 
Bornscheuer v. Consolidated Traction 
Co., 47 A. -872,'198 Pa. 332; Smith v. 
Electric Traction Co., 40 A. 966, 187 
Pa. 110; Thomas y. Citizens’ Pass. 
RCo, 19 A. 286,132 Pa. 504:% Stoudt 
v. Philadelphia Rapid Transit Co., 97 
Pa.Super. 295; Ford v. Philadelphia 
Rapid Transit Co., 92 Pa.Super. 157; 
Leiser Gas Stove Co. v. Philadelphia 
Rapid Transit Co., 90 Pa.Super. 232. 


Wash.—Okada v. City of Seattle, 
247 P. 729, 1389 Wash. 433; Davis v. 
Coeur dAlene, ete... hs .C 0.749 ty Pen ooo) 
47 Wash. 301. 


Wis.—Johnson v. Superior Rapid 
Transit _R. Co., 64 N.W. 753, 91 Wis. 
233; Little v. Superior Rapid Transit 
R. Co., 60 N.W. 705, 88 Wis. 402. 


Ont.—Moore v. Niagara, St. Catha- 
pee & Toronto R. Co., 14 Ont.W.N. 


P uaccmnt wae v. Reg., 5 Sask.L. 


[a] Rule applied where: (1) The 
vehicle was heavily loaded. Acam- 
pora v. Whitridge, 128 N.Y.S. 68. (2) 
Plaintiff driver saw an approaching 
car about one hundred feet away. 
Kirko yi St.Paul City, Ryan Conealt0 
N.W. 517, 141 Minn. 457. (3) Driver, 
knowing that an approaching car 
would be at a crossing point in four 
or five seconds and that it would take 
him two or three seconds to make 
the crossing, deliberately took the 
chance of safely crossing in front of 
the car. O’Connell v. St. Paul City R. 
Co., 67 N.W. 363, 64 Minn. 466. (4) 
The horse, team, or vehicle was pro- 
ceeding slowly (Carden y. Chicago 
Rys. Co., 210 Ill.App. 155; Gillett v. 
Michigan United Traction Co., 171 N. 
W. 536, 205 Mich. 410; Epstein v. 
Wells, (Mo.App.) 284 S.W. 845; Schul- 
man v. Linch, 133 N.Y.S. 968), (5) 
or the car was approaching rapidly 
(Bertucci v. New Orleans Ry. & Light 
Co., 99 So. 400, 155 La. 451; Heming- 
way v. New Orleans City, etc., R. Co., 
23 So. 952, 50 La.Ann. 1087; Rider v. 
Syracuse Rapid Transit R. Co., 63 
N.E. 836, 171 N.Y. 139, 58 L.R.A. 125; 
Estate of Frederick Buse v. Linch, 
154 .N.Y.S. 223; Greitz v. Linch, 151 
N.Y.S. 545; Lea v. Southern Public 
Utilities, Co., 97 Sua 492.176). NG: 
511), (6) or both conditions concur- 
red (Chicago City R. Co. v. Strampel, 
110 Ill.App. 482; Greer v. New Or- 
leans R., etce., Co., 9 La.A. (Orleans) 
86; Camp v. Union Ry. Co. of New 
York City, 181_N.Y.S. 867; Thorpe v. 
Philadelphia Rapid Transit Co., 87 
Pa.Super. 253; Hicks v. Philadelphia 
Rapid Transit Co., 53 Pa.Super. 174; 
Smith y. Electric Traction Co., 6 Pa. 
Dist. . 471; Monrufet v. British Co- 
lumbia Electric R. Co., 18 B.C. 91). 
(7) Driver, when seventy-five feet 
from a street on which cars were op- 
erated, saw a car one hundred and 
fifty feet away approaching ata Speed 
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[§ 391° 


he is injured or killed or property owned by him 
or his employer is damaged, he is guilty of contrib- 
utory negligence precluding a recovery of damages, 
in some cases as a matter of law,?* notwithstanding 
concurring negligence on the part of the servants 


of twelve or fifteen miles an hour. 
Smeltzer v. Metropolitan Street Ry. 
Co., 148 S.W. 192, 166 Mo.App. 204. 
(8) Plaintiff driver, fifty feet distant 
from the track, saw a car approach- 
ing a crossing rapidly, and but a few 
car lengths distant from it. Wester= 
man v. United Rys. & Electric Co. of 
Baltimore, 96 A. 355, 127 Md. 225. 
(9) ‘“‘When a street car 65 or 70 feet 
long, running 15 or 18 miles an hour, 
is within 80 feet of the observer he 
is fairly chargeable with knowledge 
that it is going at too high a speed 
to make it prudent for him to attempt 
to cross the track ahead of it with 
a heavy truck, notwithstanding it 
might be theoretically possible to stop 
the car within 70 feet.” Moore v. 
Kansas City Rys. Co., 196 P. 430, 108 
Kan. 503, 505. 


22. See infra § 392. 


23. I11—Campbell v. Chicago City 
Ry. Co., 212 Ill.App. 344; Sanderson 
v. Chicago City Ry. Co., 202 I1l.App. 
120; Healy v. Chicago City Ry. Co., 
163 Ill.App. 293. 


Iowa.—Sandell v. Des Moines City 
Ry. Co., 168 N.W. 226, 184 Iowa 5265. 


Ky.—Louisville R. Co. v. Stammers, 
47 S.W. 341, 20 Ky.L. 688. 


La.—Scanlan v. New Orleans R. Co., 
3 La.A. (Orleans) 123. 


Mich.—Champaign v. Detroit Unit- 
ed Ry., 148 N.W. 201, 181 Mich. 672; 
Rouse v. Michigan United Rys. Co., 
122 N.W. 532, 158 Mich. 109. 


Mo.—Case v. Jefferson City Bridge 
& Transit Co., (App.) 211 
Murray v. St. Louis Transit Co., 83 
S.W. 995, 108 Mo.App. 501. 


N.J.—Hann v. Salem & Pennsgrove 
Traction Co., 109 A. 509, 94 N.J.Law 
162; Hannon v. North Jersey St. R. 
Co., 47 A. 803, 65 N.J.Law 547. 


N.Y.—Meyer v. Brooklyn Heights 
R. .Co., 41 NYS.) 92; 9 App Div 766 
Costello v. Forty-Second St., ete., R. 
Co., 98 N.Y.S. 648, 50 Misc. 628; Kiley 
v. New York City R. Co., 97 N.Y.S. 
375, 49 Misc. 254; Mason v. Metro- 
politan -St.-R.-Co.,;°6L° N.Y.S. 789530 
Mise. 108; Baumann v. Metropolitan 
St. RCo. 4U NAYES. LO9 47 22 aviises 
658; Goodman v. New York City R. 
Co., 95 N.Y.S. 544, 


Ohio.—Cincinnati St. R. Co. v. Jen- 
kins, 20 OhioCir.Ct. 256, 11 OnhioCir. 
Dec. 1380. 


Or.—Grasle v. Portland Ry., Light 
& Power Co., 250 P. 379, 119 Or. 528. 


Pa.—Kane v. People’s Pass. R. Co., 
37 A. 110, 181 Pa.St. 53; Uhler v. Le- 
ot Valley Transit Co., 93 Pa.Super. 


79 A. 1118, 32 R.I. 488. 


N.B.—Cammack v. New Brunswick 
Power Co., 70 Dom.L.R. 697. 


[a] Turning when car so near that 
collision is inevitable.—May v. Rhode 
Tsland Go. 1i6 Rs 38s. 


[b] Turning when car less than 
thirty feet away.—Champaign v. De- 
troit United Ry., 148 N.W. 201, 181 
Mich. 672. 


24. %I1l—Chicago Union Traction 
Co. v. Jacobson, 75 N.E. 508, 217 Ill. 
404 [aff 118 Ill.App. 383]; Hedmark 
v. Chicago Rys. Co., 192 Ill.App. 584; 
Chicago City R. Co. v. Soszynski, 134 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


S Wagons 


R.I.—Pettine v. Rhode Island Co., — 


a 
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of the company,?* unless they act willfully or wan- 
tonly,** or fail to exercise reasonable care to avert 
the accident after discovering the driver’s peril.?7. 


Miscalculation. 


to eross.®° 


[§ 392] bb. Duty To Stop, Look, and Listen®!— 
(aa) In General—aaa. Looking and Listening. Or- 


Tll.App. 149. 


Iowa.—Tesdell v. Des Moines City 
Ry. Co., 197 N.W. 629, 197 Iowa 5638. 


Mass.—Singer Sewing Mach. Co. v. 
Springfield St. Ry. Co., 103 N.B. 283, 
216 Mass. 138; Cokinos v. Boston El- 
adh cabbie Ry. Co., 95 N.E.' 89, 209: Mass. 
225. 


N.Y.—Litzour v. New York City R. 
Co., 101 N.Y.S. 990, 116 App.Div. 477; 
Hamilton v. Third Ave. R. Co., 26 N. 
Y.S. 754, 6 Misc. 382. 


Pa.—Shope v. Central Pennsylvania 
Traction Co., 88 A. 920, 242: Pa. 207; 
Ne Vv. Traction: Co. 57 A. 113%, 209 
dete 3 


Tex.—Northern Texas Traction Co. 
v. White, (Civ.App.) 19 S.W.(2d) 416. 


Wash.—Devitt v. Puget 
Traction, Light & Power Co., : 
483, 185 P. 5838, 106 Wash. 449; Mc- 
Evilla v. Puget Sound Traction, Light 
& Power Co., 164 P. 193, 95 Wash. 657; 
Arpagaus v. Washington Water Pow- 
er Co., 149 P. 346, 86 Wash. 83; Nap- 
pli v. Seattle R.c& S. Ry. Co., 112 P. 
$9, 61 ,.Wash. 1713; Criss v. Seattle 
Electric Co., 80 P. 525, 38 Wash. 320. 


Wis.—Hogan v. Winnebago Trac- 
tion. Co., 98 N.W..928, 121. Wis. 123; 
Watermolen v. Fox River Electric R., 
etc., Co., 85 N.W. 663, 110 Wis. 153. 


25. Rome Ry. & Light Co. v. Barna, 
84 S.H. 209, 16 Ga.App. 1; Heintz v. 
St. Louis Transit Co., 92-S.W. 353, 115 
Mo.App. 667. 


26. See infra § 418. 
27. See infra § 411. 


28. McKeon v. Connecticut Co., 75 
A. 139, 83 Conn. 53. 


29. Goan v. Ogden, L. & I. Ry. Co., 
169 P. 949, 51 Utah 285. 


30. Ky.—Louisville Ry. Co. v. 
Basler, 248 S.W. 1027, 198 Ky. 500. 


La.—Mohren v. New Orleans Ry. & 
Light Co., 84 So. 897, 147 La. 345. 


Md.—Upton v. United Rys. & Hlec- 
tric Co. of Baltimore, 110 A. 484, 136 
Md, 212. 


Mo.—Byerley v. Metropolitan St. 
Ry. Co., 158 S.W. 413, 172 Mo.App. 
470. Compare Friedman y. United 
Rys. Co., (App.) 254 S.W. 556, 557 
(If, after using ordinary care to de- 
termine the speed of the car, the 
plaintiff erred in judgment and acted 
upon such erroneous judgment, he 
cannot be charged with contributory 
negligence for having failed to dis- 
cover the unlawful and negligent 
speed of the car before proceeding to 
cross the defendant’s tracks’). 

R.I.—Hunt’v. Union R. Co., 
714. 

Sask.—Carleton v. Reg., 
90. 

Compare Sellon vy. Boston Ele- 
vated Ry. Co., 94 N.E. 684, 208 Mass. 
507 (a miscalculation of the time re- 
quired for passing safely in front of 


[60 C. J.—33] 


89 A. 


5 Sask.L, 


A driver has no right to ecaleu- 
late close chances,?* or speculate on the chances,?° 
of crossing a track ahead of a street car, and a re- 
covery of damages is precluded where he miseal- 
culates time, distance, or speed and then attempts 
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dinary care for his own. protection requires of a 
driver that he should exercise such precaution and 
diligence to look and listen for approaching cars 
before he attempts to cross a street railroad track 
as an ordinarily prudent person would exercise un- 
der the same or similar circumstances ;32 and he is 
guilty of contributory negligence precluding a re- 
covery of damages where he attempts to cross when 
a car is approaching in dangerous proximity and, 


by reason of his failure to exercise ordinary and 


cover it in time 


a street car, where the wagon, when 
struck by the car, was nearly across 
the track, the view from the car was 
unobstructed, and the speed of the 
car may have been found to have been 
such thata slight slowing would have 
averted a collision, does not necessa- 
rily, as matter of law, constitute want 
of due care). 


31. Duty to look and listen: 


Occupant, other than driver, of vehi- 
cle: 


Generally see infra § 402. 
Fireman see infra § 404. 


While driving on or along track see 
Supra § 388. ; 
32. U.S.—Tacoma R., etc., Co. v. 
Hays, 110 F. 496,49 C.C.A. 115. 


Colo.—Denver City Tramway Co. v. 
Martin, 98 P. 836, 44 Colo. 324. 


Del.—Garrett v. People’s R. Co., 
64 A. 254, 22 Del. 29. 


Ga.—Columbus R. Co. v. Peddy, 48 
S.E. 149, 120 Ga. 589. 


Tll.— Chicago City R. Co. v. O’Don- 
nell, 70 N.H. 294, 477, 208 Ill. 267 [rev 
108 Ill.App. 385]; Weske v. Chicago 
Union Traction Co., 117 Ill.App. 298. 


Iowa.—Doherty v. Des Moines City 
R. Co., 114 N.W. 183, 137 Iowa 358; 
Stanley v. Cedar Rapids, etc., R. Co., 
93 N.W. 489, 119 Iowa 526. 


Kan.—Honick v. Metropolitan St. 
R. Co., 71 P. 265, 66 Kan. 124. 


Ky.—Louisville Ry. Co. v. Basler, 
248 S.W. 1027, 198 Ky. 500. 


Me.—Fairbanks v. Bangor, etc., R. 
Co., 49 A. 421, 95 Me. 78. 


Mass.—Carrahan v. Boston, etc., 
R. Co., 85 N.E. 162, 198 Mass. 549, 126 
Am.S.R. 461. 


Mich.—Deitsch v. Trans St. Mary’s 
Traction Co., 118 N.W. 489, 155 Mich. 
15; Fritz v. Detroit Citizens’ St. R. 
Co., 62 N.W. 1007, 105 Mich. 50. 


Mo.—Ross v. Wells, (App.) 255 S.W. 
952; Sonnenfeld Millinery Co. v. Peo- 
ple’s R. Co., 59 Mo.App. 668; Smith 
v. Citizens’ RR. Co., 52 Mo.App. 36; 
Hickman v. Union Depot R. Co., 47 
Mo.App. 65. 


N.Y.—Wood v. Coney Island & B. 
He Con, MANE. 5.5) (00, soy, ADD.DiVs 
70. 


Pa.—Manayunk Boarding, etc., Sta- 
ble Co. v. Union Traction Co., 7 Pa. 
Super. 104, 42 Wkly.N.C. 45. 


R.I.—Beerman v. Union R. Co., 52 
A. 1090, 24 R.I. 275. 


Tenn.—Saunders.'v., City, ,etc., R. 
Co.. 41 S.W. 1031, 99 Tenn. 130; Knox- 
ville R., ete., Co. v. Roth, 2 Tenn.Civ. 
A. 389. 


Va.—Roanoke Ry. & Hlectric Co. v. 
Loving, 119 S.E. 82, 137 Va. 331. 


Wis.—Tesch v. Milwaukee Hlectric 
R., ete., Co., 84 N.W. 823, 108 Wis. 
593, 538 L.R.A. 618; Dummer v. Mil- 


proper care in looking or listening, he does not dis- 


to avoid a collision.23? This is true 


waukee Hlectric R., etc., Co., 84 N.W. 
853, 108 Wis. 589. 


Ont.—O’Hearn v. Port Arthur, 4 
Ont.L. 209, 1 Ont.W.R. 373. 


[a] Driver must make reasonable 
use of his senses.—Hack v. Chicago & 
ar ar Traction Co., 201 Ill.App. 


[b] At dangerous crossing, where 
plaintiff driver was aware of the 
great danger that existed, it was his 
duty to use his senses actively for 
his own protection and to exercise a 
high degree of care. Ferguson v. Old 
Colony St. Ry. Co., 90 N.E. 535, 204 
Mass. 340. 


{c] Driving more than two horses 
does not relieve the driver from the 
duty of taking reasonable precautions 
to ascertain whether a car is ap- 
proaching before he permits his lead- 
ing horses to start to cross the tracks, 
Houston Bros. Co. v. Consolidated 
Traction Co., 28 Pa.Super. 374. 


33. U.S.—Walker v. East St. Louis 
&ES. Ry. Co.)-2')5) Fo(2d)- 579: 


Ala.—Mobile Light & R. Co. v. 
Gadik, 100° So. 837;7 211 “Alay -582; 
Birmingham’ R.,ete., ‘Co. .v. Clarke; 


41 So. 829; Highland Ave., etc., R. 
Woe v. Sampson, 20 So. 566, 112 Ala. 
oO, 


Cal.—Read vy. Pacific Electric Ry. 
Go., 197. Pi 791, 185 Cal. 520;. Bibby ‘ve 
Pacitic- Hlectric | Ry... Cor,..209) Pa asus 
58 Cal.App. 658. 


Colo.—Denver City Tramway Co. v. 
eons, 123 P. 136, 21 Colo.App. 


Del.—McCartney vy. People’s Ry. 
Cosets" Ay Vi, 25. Del.. 191s 


Ill.—Carden v. Chicago Rys. 
210 Ill. App. 155; MecREniry vy. Tri-City 
Ry- .Co.,' 7 9v DM App. 15230) Waukacve 
Peoria Ry. Co., 154 Ill.App. 473; 
Bloomington, etc., R., ete., Co. v. Koss, 
123 Ill.App. 497. 


Iowa.—Yetter v. Cedar Rapids & M. 
C. Ry. Co., 166 N.W. 592, 182 Iowa 
1241; Beaver Valley Milling Co. v. 
Interurban Ry. Co., 166 N.W. 565. 


Kan.—O’Neil.v. Fleming, 226 P. 
711, 116 Kan. 370; Shelton v. Union 
Traction Co., 160 P. 977, 99 Kan. 34; 
Metropolitan St. R. Co. vy. Agnew, 70 
P. 345, 65 Kan. 478. 


La.—Gannon vy. New Orleans Ry. & 
Light Co., 97 So. 601, 154 La. 435; 
McShane v. New Orleans Ry. & Light 
Co., 69 So. 268, 137 La. 8380; Dewez 
v. Orleans R. Co., 39 So. 433, 115 La. 
432; Cowden vy. Shreveport Belt R. 
Co., 30 So. 747, 106 La. 236; Gaisser 
v. New Orleans Public Service, 124 So. 
692, 12 La.App. 110; Taranto vy. Or- 
leans Kenner Traction Co., 8 La.App. 
715; Tourmillion v. New Orleans Pub- 
lic Service, Inc., 3 La.App. 297; Heide- 
man -v. N. 0. Public Service, Inc:, 1 
La.App. 275. 


Me.—Blanchette v. Waterville, F. & 
O. Ry., 186 A. 116, 126 Me. 40;- Denés 


(for 


ea 
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unless the servants of the company are guilty of 
willful or wanton negligence,?* or fail to exercise 
due care after discovering the driver’s peril to avoid 
On the other hand, a driver is 
required to exercise only ordinary,’®® and not extra- 
ordinary,** care in looking and listening; 
he has his horse, team, or vehicle under control,?* 
and exercises every reasonable effort to ascertain 


injuring him.®® 


v. Lewiston, etc., St. R. Co., 70 A. 1047, 
104 Me. 39; Warren v. Bangor, etc., 
eo. 491A 609, Io wien 115. 


Md.—State v. United Rys. & Elec- 
tric Co. of Baltimore, 115 A. 109, 139 
Ma. 306; United Rys. & Electric Co. 
of Baltimore v. Durham, 83 A. 154, 117 
Md. 192; Sparr v. United Rys. & Hlec- 
tric Co. of Baltimore, 79 A. 585,/114 
Md. 316. 


Mass.—Fergusgon v. Old Colony St. 
Ry. Co., 90 N.E. 535, 204 Mass. 340; 
Hurley v. West End St. R. Co., 62 N. 
E. 263, 180 Mass. 370. 


Mich.—Kun v. Detroit, J. & C. Ry. 
Co., 216 N.W. 380, 240 Mich. 598; 
Wider v. Detroit United R. Co., 111 
N.W. 100, 147 Mich. 537; Borschall 
Wa: DetroitaR: "Co.,0438y NW 651, E15 
Mich. 473; Fritz v. Detroit Citizens’ 
St. R. Co., 62 N.W. 1007, 105 Mich. 
50. 

Minn.—Wosika v. St. Paul City R. 
Co., 83 N.W. 386, 80 Minn. 364; Terien 
v. St. Paul City R. Co., 73 N.W. 412, 
70 Minn. 532. 


Mo.—Markowitz v. Metropolitan 
St. BR. Co., 85 S.W. 351, 186 Mo. 350, 


69 L.R.A. 389; Petty v. St. Louis, 
etc, uk. Co: 78" S3wW. 1003; 179° Mo. 
666; Engelman v. Metropolitan St. 


R. Co., 113 S.W. 700, 183 Mo.App. 514; 


_Fechley v. Springfield Traction Co., 


96 S.W. 421, 119 Mo.App. 358; Fel- 
lenz v. St. Louis, ete., R. Co., 80 S.W. 
49, 106 Mo.App. 154; Hickman v.; Un- 
jon Depot R. Co., 47 Mo.App. 65. 


N.J.—Solatinow v. Jersey City, ete., 
St. R. Co.,; 56 A. 235, 70 N.J- Law 154. 


N.Y.—Patane vy. United Traction 
Co., 210 N.Y.S. 665, 213 App.Div. 537 
faff 243 N.Y.) 527," 154 “N.E. 591]; 
Ward v. Brooklyn Heights R. Co., 100 
N.Y.S. 671, 115 App.Div. 104 [aff 104 
N.Y.S. 95, 119 App.Div. 487. (aff 83 
N.E. 1134, 190 N.Y. 559)]; Walsh v. 
Fonda, ete:, R. Co.,99 N.Y.S. 778, 114 
App.Div. 272 [aff 80 N.E. 1121, 187 
N.Y. 563]; Ward v. Rochester Elec- 
tric R. Co., 17 N.Y.S. 427, 68 Hun 624 
[aff 36 N.H. 344, 141 N.Y. 561]; Wil- 
liams v. New York City R. Co., 97 N. 
Y.S. 393, 49 Misc. 253; . Boston, etc., 
Dispatch Express Co. v. Metropolitan 
Dte Rea. CO;, 6/30 ON. ¥eSa 5134) 14 UMise. 
25 [rearg den 35 N.Y.S. 1103, 14 Misc. 
en) , Fitzgibbon y. Joline, 115 N.Y. 
Ss. 123. / 


Ohio.—Griese y. Cleveland Electric 
R. Co., 24 OhioCir.Ct.N.S. 60; Cincin- 
nati Traction Co. v. Renner, 13 Ohio 
Cir.Ct.N.S. 479; Cincinnati Traction 
Co. vy. Renner, 33 OhioCir.Ct. 478; 
Schausten v. Toledo Consol. St. R. Co., 
18 OhioCir.Ct. 691, 7 OhioCir.Dec. 389. 


Or.—Stovall vy. Portland Electric 
Power Co.;) 273. Py 701, 127.-Or. 518. 


Pa.—Moses vy. Northwestern Penn- 
Sylvania Ry. Co., 102 A. 166, 258 Pa. 
537; Weber v. Philadelphia Rapid 
Transit Co., 100 A. 992, 256 Pa. 595; 
Kannenberg vy. Conestoga ‘Traction 
Co., 64 A. 680, 215 Pa. 555; Timler v. 
Philadelphia Rapid Transit Co., 63 A. 
824, 214 Pa. 475; Griffith v. West 
Chester St. R. Co., 63 A. 740, 214 Pa. 
293; Boehmer v. Pittsburg, etc., Trac- 
tion Co., 45 A. 126, 194 Pa. 313; Oms- 
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and if 


laer v. Pittsburg, etc., Traction Co., 32 
AL 504168 Pahl 9): 47) Ami Sek. 79.01; 
Carson v. Federal St., ete., R. Co., 23 
A. 369, 147 Pa. 219, 30 Am.S.R. 727, 
15 L.R.A. 257; Isicovitz v. Conestoga 
Traction Co., 61 Pa.Super. 606; Far- 
quhar v. Webster, M., B. & F.. City 
St. Ry. Co., 50 Pa.Super. 586; Hous- 
ton Bros. Co. v. Consolidated Traction 
Co., 28 Pa.Super. 874; McCartney v. 
Union Traction Co., 27 Pa.Super. 222; 
Trout v. Altoona, etc., R. Co., 13 Pa. 
Super. 17. 


R.I.—Medeiros v. United Electric 
Rys. Co., 136 A. 17; Brien v. Rhode 
Island Co., 99 A. 761, 1026; Price v. 
Rhode Island Co., 66 A. 200, 28 R.I. 
220, 125.’ Am:S.R.) 7363) Beerman —v. 
Union RR. *Co.5. 52A.1090; 24) RG 275. 


Wash.—Harris y. City of Seattle, 
203 P. 948, 118 Wash. 327; Herrett 
v. Puget Sound Traction,-Light & 
Power Co., 173 P. 1024, 103 Wash. 
101; Helber v. Spokane St. R. Co., 
61 P. 40,22 Wash. 319. 


Wis:—McClellan vy. Chippewa Val- 
ley Electric R. Co., 85 N.W. 1018, 110 
Wis. 326; Dummer y. Milwaukee Hlec- 
tric R., ete., Co., 84 N.W. 853, 108 Wis. 
589; Cawley v. La Crosse City R. 
Co., 82 N.W. 197, 106 Wis. 239. 


B.C.—Maltby v. British Columbia 
Hilectric-Ryi- ‘Co:;-28 B.C. 156. 


{a] Booking carelessly.—(1) <A 
driver is guilty of contributory neg- 
ligence where he looks or listens, but 
does not notice an approaching car 
which by ordinary care he could have 
discovered in time to avoid his inju- 
ry. Davidson y. Denver Tramway 
Co., 35 P. 920, 4 Colo.App. 283. (2) 
This is true where he looks, but does 
not have his mind on the duty to ob- 
serve the approaching street car 
(Cooley v. Tacoma Ry. & Power Co., 
207 P. 608, 120 Wash. 452), (3) or 
where he looks so inattentively or 
purposelessly that he does not know 
whether an object seen by him is a 
street car or something else (Oswald 
v. Utah Light & Ry. Co., 117 P. 46, 39 
Utah 245). (4) Careless and per- 
functory looking is not the looking 
contemplated by law (Dove vy. Phila- 
delphia Rapid Transit Co., 25 Pa.Dist. 
113); (5) and a driver who looks care- 
lessly is in the same situation as if 
he thad not looked at all (Collins v. 
Boston Elevated Ry. Co., 105 N.B. 
639, 218 Mass. 284). (6) However, 
“careless looking for a street car pre- 
vents recovery only when the ap- 
proaching car is so near or coming 
at such speed that if the plaintiff had 
looked carefully it would be contrib- 
utory negligence as matter of law for 


him to cross in front of it.’ Newton 
v.. Worcester Consol. St. Ry. Co., 
(Mass.) 174 N.E. 135, 136; Walker v. 


Boston El. R. Co., 164 N.B. 803, 266 
Mass. 141, 145. 


[b] Where car is within range of 
driver’s vision, he is chargeable with 
knowledge of its approach, whether 
he actually sees it or not. Metropoli- 
tan St. R. Co. v. Agnew, 70 P. 345, 65 
Kan. 478; Trout v. Altoona, etc., R. 
Co., 18 Pa.Super. 17. 


[c] Where one undertakes to cross 
with wagon having covering over it, 


whether a car is approaching before he attempts to 
go across the tracks, he is not guilty of contributory 
negligence, notwithstanding he fails to see the car 
in time to avoid being injured.*® 
ber of jurisdictions, there.is no absolute rule of 
law that a driver must, under all circumstances, 
look and listen for an approaching car before at- 
tempting to cross the track of a street railroad,*° 


Indeed, in a num- 


confining his view of the track to 
thirty feet, the failure to lean for- 
ward so as to see an approaching car 
is negligence per se, barring a recov- 
ery for injuries received from a col- 
lision. Wheelahan vy. Philadelphia 
Traction 'Co., 24 A. 688, 150 Pa. L387; 
Ehrisman y. East Harrisburg City 
Pass. RCos) 249 Al 596; 160° Pavel, 
17 L.R.A. 448. ; 


34. See infra § 418. 
35. See infra § 411. 


3G. Commonwealth Bonding & 
Casualty Ins. Co. v. Pacific Electric 
Ry: Co., 184.P. 295-42 Cal.App. 573. 


{a] Reasonable use of his senses 
for his self-protection is all that is 
required of a driver in the exercise of 
ordinary care. Fine v. Connecticut 
Coz, 99: °A. 700, 94. Conn 327. 


37. Stanley v. Cedar Rapids, ete., 
R. Co., 938 N.W. 489, 119 Iowa 526; 
Grossman v. Wells, 282 S.W. 710, 314 
Mo. 158. 


[a] Extreme vigilance not re- 
quired.—Dunbar v. San Francisco- 
Oakland Terminal Rys., 201 P. 330, 54 
Cal.App. 15. ‘ 


38. See supra § 391. 


389. Dunbar vy. San Francisco-Oak- 
land Terminal Rys., 201 P. 330, 54 
Cal.App. 15; Stanley v. Cedar Rapids, 
etc., R. Co., 93 N.W. 489, 119 Towa 
526; Rascher vy. East Detroit, etc., R. 
Co., 51 N.W. 463, 90 Mich. 413, 30 Am. 
S.R. 447; Weidinger v. Third Ave. R. 
Cony se NAY: S. 85h) 40° Appepivsel site 


[a] Curve in track—wWhere a 
driver looks to see if a car is coming 
toward him, before attempting to 
cross a street, but sees and hears 
none, and then while crossing is 
struck by a car coming around a curve 
at full speed without warning, there 
is no contributory negligence on his 
part. Cooke v. Baltimore Traction 
Co., 31 A. 327, 80 Mad. 551. 


40. Ala—Schmidt v. Mobile Light 
& R. Co., 87 So. 181, 204 Ala. 694. 


Cal.—Carey v. Pacific Gas & Elec- 
tric Co., 242 P. 97, 75 Cal.App. 129. 


Colo.—Denver City Tramway Co, v. 
Martin, 98 P. 836, 44 Colo. 324. 


Kan.—Williams v. Iola Blectrie R. 
Co., 170 P. 897, 102 Kan. 268. 


Ky.—Louisville Ry. Co. v. Basler; 
248 S.W. 1027, 198 Ky: 500; Louisville 
Ry. Co. .v. Thornberry, 246 S.W. 812, 
197 Ky. 272. 


Me.—Fairbanks v. Bangor, ete., R. 
Ca., 49 A. 421, 95 Me. 78. 


Ohio.—Cincinnati Tract. Co. v. Ren- 
ner, 18 OhioCir.Ct.N.S. 479; Mansfield 
Ry., Light & Power Co. v. Kiner, 2 
OhioApp. 82, 35 OhioCir.Ct. 175; Lew- 
is v. Cincinnati St. R. Co., 10 OhioS. 
&G.P., 63,08" ORION. P41 7. 


Tenn.—Knoxville R., ete., Co. v. 
Roth, 2 Tenn.Civ.A. 389. 


Utah.—Barlow v. Utah 
Traction. Co.; 298 Ps 386. 


[a] Under some circumstances (1) 
a prudent person may attempt to 
drive across a street railroad track 


Light & 
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and it is not contributory negligence as a matter of. 
law in all cases for him to fail to look and listen;#1 
but in some jurisdictions he is bound to look and 
listen,*? and in other jurisdictions he is under an 
absolute and imperative duty to look.#3 


_ Turning to cross. It is the duty of a person driy- 
ing along a street, before turning to cross street 
ear tracks, to use reasonable care to ascertain wheth- 
er or not a car is approaching,** especially where 
the attempt to cross is made in the middle of a 
block or at any place other than a regular crossing,*® 
and he is guilty of contributory negligence where 
he suddenly turns his team or vehicle across the 


tracks without properly looking or 


without looking for the approach of 
ears. Oswald v. Utah Light & Ry. 
WO lie br 46, Oo, Vital 24500 (2) 
Where a driver does not know of the 
existence of street car tracks on a 
street which he is about to cross, and 
there is nothing in the physical con- 
ditions to impute to him such knowl- 
edge, the law does not impose an ab- 
solute duty on him to look and listen 
for an approaching car before at- 
tempting to cross. Denver City 
Tramway Co. v. Martin, 98 P. 836, 
44 Colo. 324. 


[b] Steam railroads distinguished. 
—(1) The rule imposing the duty of 
looking and listening on a person ap- 
proaching or going on a steam rail- 
road crossing (see Railroads § 1879) 
(2) does not apply, at least not fully 
and strictly, to a driver approaching 
or attempting to cross a street rail- 
road track (Schmidt v. Mobile Light 
& R. Co., 87 So. 181, 204 Ala. 694; 
Runnels v. United Railroads of San 
Francisco, 166 P. 18, 175 Cal. 528; 
Chicago, L. S. & S. B. Ry. Co. v. Wes- 
olowski, 122 N.E. 781, 70 Ind.App. 5; 
Woodward v. New York Rys. Co., 149: 
N.Y.S. 1008, 164 App.Div. 658 [aff 116 
N.E. 1084, 221 N.Y. 538]; Jackson v. 
Utah Rapid Transit. Co., (Utah) 290 
P. 970; Oswald v. Utah Light & Ry. 
Co., 117 P. 46, 39 Utah 245). 


41. Conn.—Lawler v. Hartford St. 
R. Co.,°48" A. 545,72’ Conn. 74. 


I1l.—Springfield City R. Co. v. Clark, 
51 I1l.App. 626. 


N.J.—Dennis v. North Jersey St. R. 
Co., 45 A. 807, 64 N.J.Law 439. 


N.Y.—Palmer y. Larchmont Horse 
ye COS” OS UN. Y. S04 567,) 112 App. Div: 
341 [aff 82 N.B. 1130, 189 N.Y. 566]. 


Ohio.—Steubenville & Wheeling 
Traction Co. v. Brandon, 87 OhioSt. 
187. 


Tenn.—Memphis St. R. Co. v. Rid- 
dik, 75 S.W. 924, 110 Tenn. 227. 


Tex, Marshall, Traction,.Co.., iv. 
Dunn, (Civ.App.) 238 S.W. 692. 


Wash.—tTraver v. Spokane St. 
Co., 65 P. 284, 25 Wash. 225. 

42. La-—Lehon v. New Orleans 
Public Service, 123 So. 172, 10 La.App. 
715; Blank vy. St. Charles St. R. Co., 
1 La.A: (Orleans) 291. 


Mo.—Dey v. United Rys. Co. of st. 
Louis, 120 S.W. 134, 140 Mo.App. 461. 


N.C.—Lindley v. Pries Mfg. & Pow- 
er Co., 69 S.H. 274, 153 N.C. 394. 


Porto Rico.—Morales v. Porto 
Rico Ry., Light & Power Co., 27 Por- 
to Rico 704. 

Wis.—Dummer v. Milwaukee Elec- 
tric R.,,etc., Co., 84 N.W. 853, 108 Wis. 
589. ‘ 

43.. Lessig v. Reading Transit & 
Tent, Co4jelis AL 138i, 270 Pa. 299; 
Burke v. Union Traction Co., 48 A. 


RR: 
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listening for an 


470, 198 Pa. 497; Randall v. Philadel- 
Pane Rapid Transit Co., 62 Pa.Super. 
City St. Ry. Co., 50 Pa.Super. 525; 
Lebo v. Reading Transit & Light Co., 
28 Pa.Dist. 374; Monrufet v. British 
Columbia Electric R. Co., 18 B.C. 91, 
9. Dom.L.R: 569; 23.\ West.U.R.-17, 3 
West.Wkly. 733. 


44. I1l1—Bloomington, etc., R., etc., 
Coviv. Koss, 123 1l1.App. 497. 


Iowa.—Sandell v. Des Moines City 
Ry. Co., 168 N.W. 226, 184 Iowa 525. 


La.—Scanlan v. New Orleans R. Co., 
38 La.A. (Orleans) 123. 


Mass.—Sullivan v. Boston El. 
Co., 71 N.E. 90, 185 Mass. 602. 


Va.—Jones vy. Virginia Electric & 
Power Co., 151 S.E. 133, 153 Va. 704. 


Ont.—O’Hearn v. Port Arthur, 4 
Ont.L. 209, 1 Ont.W.R. 373. 


45. Fritz v. Detroit Citizens’ 
R. Co., 62 N.W. 1007, 105 Mich. 50. 


46. I11.—Mullen y. Johnson, 196 Ill. 
App. 303; Sabo v. Aurora, E. & C. R. 
Co., 183 Ill.App. 34. 


Ky.—Kelly v. Louisville-R. Co., 46 
S.W. 688, 20 Ky.L. 471; South Cov- 
ington, etc., St. R. Co. v. Enslen, 38 
S.W. 850, 18 Ky.L. 921. 


Me.—Davis v. Bangor Ry. & Elec- 
tric Light Co., 99 A. 369, 115 Me. 556; 
Fairbanks v. Bangor, etc.,,R. Co., 49 
A. 421, 95 Me. 78. 


Mass.—Seele v. Boston, ete., St. R. 
Co., 72 N.E.,971; 187 Mass. 248. 


Mich.—Molby v. Detroit United Ry., 
191 N.W. 29, 221 Mich. 419; Daniels 
VcBay., City Traction; “ete; Cox, Loe 
N.W. 94, 148 Mich. 493; Blakeslee v. 
Consolidated St. R. Co., 638. N.W. 401, 


18a 


St. 


105 Mich. 462; Fritz v. Detroit Citi- 
zens’ St. R..Co:, 62' N.W. 1007, 105 
Mich. 50. 


Minn.—Schrankel v. Minneapolis St. 
Ry. Co., 174 N.W. 820, 144 Minn. 465. 


Mo.—Bendick y. Wells, (App.) 253 
S.W. 394. 


N.J.—McHugh-v. North Jersey St. 
R. Co., (Sup.) 46 A. 782; Consolidat- 
ed Traction Co. v. Knoth, 36 A. 1086, 
59 N.J.Law 582. 


N.Y.—Kueski v. New York, etc., R. 
Cor 
Schmidt v. Interurban St. R. Co., 81 
NEYoS. Secon App bive 4537) Roth. 
Metropolitan St. R. Co., 34 N.Y.S. 232, 
13-Misc. 213; Winch v. Third Ave. R. 
Go 33) Nav. S..615,..12) Mise.,..403 [re- 
arg den 35 N.Y.S. 1119, 14 Misc. 642]. 


Ohio.—Schausten vy. Toledo Consol: 
St BR Co-s 18) OhioCir:Ct 691, TsOhio 
Cir.Dec. 389. 


Okl.—Metropolitan R. Co. v. Fon- 
ville, 91 P. 902, 19 Okl. 283. 


Wash.—Christensen y. Union Trunk 
Line, 32 P. 1018, 6 Wash. 75. 


Odbert v. Webster, M., B. & F.’ 


95 N.Y.S. 650, 109 App.Div. 207; 
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approaching car;*® but where, after a street car 
passes a driver, he turns to cross the street behind 
the car, no negligence is attributable to him in not 
looking to see if the car is backing.4? 


[§ 393] bbb. Stopping or Waiting.t® Under some 
circumstances it is the duty of a driver to stop*® 
and wait for a car to pass,°° before attempting to 
cross the track, and under such circumstances his 
failure to stop constitutes contributory negligence.®* 
except in a few jurisdictions,°? however, there is 
no fixed, absolute, arbitrary, and invariable rule 
that a driver must, under all circumstances, stop 
before attempting to cross a street railroad track.** 
Also, he is not bound or required to wait. merely 


N.B.—Cammack v. New Brunswick 
Power Co., 70 Dom.L.R. 697. 


Ont.—O’Hearn v. Port Arthur, 4 
Ont.L. 209, 1 Ont.W.R. 373; Danger 
v. London St. R. Co., 30 Ont. 493. 


47. Central R. Co. v. Knowles, 93 
Ill.App. 581 [aff 60 N.E. 829, 191 Il 
241). 

48. Stopping when view obstruct- 


ed see infra § 397. 


49. Gardner v. Topeka Ry. Co., 255 
P. 83, 123 Kan. 262; Blanchette v. 
Waterville, F. & O. Ry., 136 A. 116, 
126 Me. 40; Guffey v. Harvey, (Mo. 
App.) 179 S.W. 729; Smathers v. Pitts- 
burg & B. St.-Ry. Co., 75 A. 190, 226 
Pa. 212; Bready v. Philadelphia Rap- 
id Transit Co., 68 Pa.Super. 298; Od- 
bert v. Webster, M., B. & F. City St. 
Ry. Co., 50 Pa.Super. 525. 


50. Greer v. New Orleans R., etc., 
Co., 9 La.A. (Orleans) 86. 


51. U.S.—Coverdale v. Sioux City 
Service Co., 268 F. 963. 


La.—Marston y. Shreveport Trac- 
tion Co., 72 So. 794, 140 La. 18. 


Mich.—Kneeshaw v. Detroit United 
Ry., 1385 N.W. 903, 169 Mich. 697. 


Minn.—Anderson y. Minneapolis St: 
Ry. Co., 185 N.W. 661, 150 Minn. 509. 


Pa.—Evans v. Pittsburgh Rys. Co., 
128: A, 917, 283 Pa. 180; Rogers v. 
Philadelphia Rapid Transit Co., 97 Pa. 
Super. 533; Randall v. Philadelphia 
Rapid Transit Co,, 62 Pa.Super.- 53!. 


Va.—Jones v. Virginia Electric & 
Power Co.,.151 S.EB..133, 153 Va. 704; 
Marvel v. Virginia Ry. & Power Co., 
121. S.E. 882, 138 Va. 532. 


Wash.—Blanchard y. Puget Sound 
Traction, Light & Power Co., 177 P. 
822, 105 Wash. 226. 


[a] Rule applies (1) where the 
driver of an automobile sees the dan- 
ger (Marvel v. Virginia Ry. & Power 
Co., 121 S.E. 882, 1388 Va. 532), (2) 
as where he sees a car rapidly ap- . 
proaching within a short distance 
(Rogers y. Philadelphia Rapid Trans- 
it Co., 97 Pa.Super. 533). -(3) An au- 
tomobile driver who did not stop im- 
mediately before proceeding onto’ 
street car tracks, after observing a 
ear in plain view, rapidly approach- 
ing three hundred feet away, when 
he was fifty feet from the crossing, 
and one hundred twenty-five feet dis- 
tant after proceeding to within about 
twenty feet of the tracks, although he 
could have stopped at any time with- 
in five feet of the crossing, was. con- 
tributorily negligent. Evans v. Pitts- 
burgh Rys. Co., 128 A. 917, 283 Pa. 


180. 
52. Blank v. St. Charles St. R. Co., 
1 La.A. (Orleans) 291; Morales v. 


Porto Rico Ry., Light & Power Co., 
27 Porto Rico 704. 


53, -Ala.—Schmidt vy. Mobile Light 
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because a car is in sight,54 if he has a reasonable 
time to eross,®* or the car is such distance from him 
that, as a prudent person, he believes that he has 


ample time to cross.°® 


[§ 394] (bb) Time and Place Generally. In some 
jurisdictions it is declared that the law does not 
require a driver to look and listen at any particular 
time®? or place ;*°* but in other jurisdictions a driver 
is required ‘to look immediately before entering on 
the track,®® or, in other words, at the last moment 
of opportunity before passing from the zone of 
safety into the zone of danger.°° Looking when first 
entering the street is insufficient care,°1 as is also 
looking half a block before reaching the crossing,®? 
or when the horse, team, or vehicle, or part thereof, 


& R. Co., 87 So. 181, 204 Ala. 694. 
Cal.—Carey v. Pacific Gas & Hlec- 
tric Co., 242 P. 97, 75 Cal.App. 129. 


Kan.—Williams v. Iola Electric R. 
Go,, 170 P. 397, 102 Kan. 268. 


Ky.—Louisville Ry. Co. v._ Thorn- 
berry, 246 S.W. 812, 197 Ky. 272. 


Mo.—Pienieng v. Wells, 271 S.W. 
62. 

N.Y.—Demarest 
Sth ete; Hak. Coz, 
App.Div. 503. 


‘Viz 
93 


Forty-Second 
N.Y.S. 663, 104 


Ohio.—Lewis v. Cincinnati St. R. 
Co., 10 OhioS.&C.P. 53, 8 OhioN.P. 
417. 


Pa.—Smith v. Lehigh Valley Trans- 
it Co., 145 A. 818, 296 Pa. 212; Lebo 
v. Reading Transit & Light Co., 28 Pa. 
Dist. 374. 


Tenn.—Knoxville R., 
Roth, 2 Tenn.Civ.A. 389. 


[a] Steam and street railroads 
compared.— (1) The rule requiring 
stopping before attempting to cross a 
steam railroad (see Railroads § 1885) 
(2) does not fully apply where a 
street railroad is to be_- crossed 
(Schmidt v. Mobile Light & R. Co., 
87 So. 181, 204 Ala. 694; Runnels v. 
United Railroads, 166 P. 18, 175 Cal. 
528; Woodward v. New York Rys. 
Con l49 IN. YS. > 1.003). 164 “App Div. 
658 [aff 116 N.E. 1084, 221 N.Y. 538]). 


[b] Driver need not ,get out of 
vehicle and look up and down the 
track to ascertain whether it is clear 
before going on the track if he can 
see an approaching car for more 
than one hundred feet without get- 
ting out. Flounders v. Southern 
Pennsylvania Traction Co., 124 A. 3238, 
280 Pa. 85. 


54. Moore v. Kansas City R. Co., 
196 P. 430, 108 Kan. 503; Louisville 
Ry. Co. v. Basler, 248 S.W. 1027,°198 
Ky. 500; Kilpatrick v. Philadelphia 
Rapid Transit Co., 138 A. 830, 290 Pa. 
288; Reitmeir v. Philadelphia Rapid 
Transit Co., 94 Pa.Super. 509. 


[a] Beason for rule.—“The tray- 
eler is not required to wait until any 
street car that he can see has passed 
because to do so might delay his 
progress indefinitely and 
treme case check it altogether.” 
Moore v. Kansas City R. Co., 196 P. 
430, 108 Kan, 503, 504. 


[b] Car seen in distance.—(1) 
“The driver of a car is not bound to 
wait at a crossing until a car passes 
merely because it is seen in the dis- 
tance.” Kilpatrick v. Philadelphia 
Rapid Transit Co., 138 A. 830, 290 Pa. 
288, 293. (2) “In a city, of course, 
the driver of a vehicle is not required 
to await the passing of every street 
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in an ex- |. 
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is actually on the track.®* 
negligence to fail to look within two minutes before 
attempting to cross,** or when within fifteen,®° or 


[$§ 893-895 


Also, it is contributory 


even sixty,°° feet of the crossing; and under the 


safe place.*° 


barns.‘1 


ear he sees in the distance.” Louis- 
ville Ry. Co. v. Basler, 248 S.W. 1027, 
198 Ky. 500, 501. 


55. Flounders vy. Southern Penn- 
sylvania Traction Co., 124 A. 323, 280 
Paso. 


56. Weschler v. Buffalo & Lake 
Hrie Traction Co., 143 A. 119, 293 Pa. 
472. 


57. Lane v. Portland Ry., Light & 
Power Co., 114 P. 940, 58 Or. 364. 


58. Union Traction Co. v. Money- 
hun, 136 N.E. 18, 192 Ind. 288, 28 A. 
L.R-211; Lane v. Portland Ry., Light 
& Power Co., 114 P. 940, 58 Or. 364. 
See Evansville & S. I. Traction Co. v. 
Williams, 109 N.E. 963 (the duty to 
look and listen must be performed at 
any point from which the presence of 
cars may be detected). 


59. Colborne v. Detroit United Ry., 
143 N.W. 32, 177 Mich. 139; Camac v. 
Philadelphia Rapid Transit Co., 112 
A. 766, 269 Pa. 548; Clifford v. Phila- 
delphia Rapid Transit Co., 112 A. 468, 
269 Pa. 304; Moses v. Northwestern 
Pennsylvania Ry. Co., 102 A. 166, 258 
Pa,’ 53%; Hicks v, Altoona & LV. 
Electric Ry. Co., 101 A. 969, 258. Pa. 
148; Robbolatto v. Philadelphia Rap- 
id) Dransits).Co:,) Win AS 69, Saba 
470; Smathers v. Pittsburg & B. St. 
Ry. Co., 75 A. 190, 226 Pa. 212; Burke 
v. Union Traction Co., 48 A. 470, 198 
Pa. 497; Philadelphia Dairy Products 
Co. v. Philadelphia Rapid Transit Co., 
97 Pa.Super. 260; Thornton Fuller Au- 
tomobile Co. vy. Philadelphia Rapid 
Transit Co., 95 Pa.Super. 286; Kalter 
v. Philadelphia Rapid Transit Co., 95 
Pa.Super. 116; Bready vy. Philadelphia 
Rapid Transit Co., 68 Pa.Super. 298; 
Randall v. Philadelphia Rapid Trans- 
it Co., 62 Pa.Super..531; Crumley v. 
Philadelphia Rapid Transit Co., 55 Pa. 
Super. 599; Parrish v. Philadelphia 
Rapid Transit) 'Co.> 18) Pa. Dist) 827s 
Frey v. Rhode Island Co., 91 A. 1, 37 
R.I. 96, Ann.Cas.1918A 920. 


“The duty to look when the tracks 
are reached and immediately before 
attempting to cross is positive and 
imperative.” Thornton Fuller Auto- 
mobile Co. v. Philadelphia Rapid 
Transit Co., 95 Pa.Super. 286, 289. 


[a] At edge of track.—Smith v. 
Lehigh Valley Transit Co., 145 A, 818, 
296 Pa. 212: 


[b] Where there are double tracks, 
it is the duty of a driver to look for 
tthe approach of cars at the entrance 
of each track before attempting to 
eross it. Kilpatrick vy. Philadelphia 
Rapid Transit Co., 1388 A. 830, 290 Pa. 
288; Brody v. Pittsburgh Rys. Co., 96 
Pa.Super. 265. Compare Clifford v. 
Philadelphia Rapid Transit Co., 112 A. 
468, 269 Pa. 304 (the driver is not 


circumstances the failure of a driver to see a car 
until it is within twenty feet of him may be con- 
tributory negligence.°? L 
such a point that he can stop if necessary to avoid 
a collision; and where the circumstances are such 
as to make it his duty to stop,°® he must stop in a 
A driver is not required to look over 
or beyond walls for cars brought out of sheds or 


The driver should lock at 


[§ 395] (ce) Looking and. Listening Again or 
Ccntinucusly. The duty of a driver to look for ap- 


absolutely required, regardless of con- 
ditions, after he has looked before 
entering on the first street car track 
and found the way apparently clear, 
to look again before entering on the 
second track). 


{[c] Where truck was towing bus, 
“the duty of the chauffeur was in- 
creased by his knowledge that it 
would take him longer to clear the 
track because he was towing the bus. 
In the circumstances, the rule re- 
quiring him to look immediately be- 
fore attempting the crossing applies 
with all its rigor.” Thornton Fuller 
Automobile Co. v. Philadelphia Rapid 
Transit Co., 95 Pa.Super. 286, 289. 


60. Carney v. United Electric Rys. 
Co., (R.1.) 129 A. 593; Miller v. Sioux 
Falls Traction System, 222 N.W. 270; 
53 S.D. 649 [mod 220 N.W. 451, 53 
S.D. 144]; Goldmann vy. Milwaukee 
Hlectric R., ete., Co., 101 N.W. 384, 123 
Wis. 108. See Guffey v. Harvey, (Mo. 
App.) 179 S.W. 729, 731 (it is the duty 
of a driver “to look for a car before 
Prepes into the zone of possible dan- 
ger’’). 


61. Burke v. Union Traction Co., 
48.A. 470, 198 Pa. 497; Woomer v. 
Altoona & Logan Valley Electric Ry. 
Co., 80 Pa.Super. 261. 


Duty to look again see infra § 395. 


62. Enders v. Brooklyn Union El. 
ae L1G YN SESS Dob es App wove 
170. 

63. Joseph Williams Bros. & Co. v. 
Connecticut Co., 83 A. 1022, 85 Conn. 
711; Biermann v. United Rys. Co. of 
St. Louis, (Mo.App.) 244 S.W. 94; 
Lane v. Kansas City Rys. Co., (Mo. 
App.) 228 S.W. 870; Costello v. United 
Rys. Co. of St. Louis, (Mo.App.) 213 
S.W. 179; Robbolatto v. Philadelphia 
Rapid Transit Co., 97 A. 691, 252 Pa. 
470; Brown v. Pittsburg, ete., Trac- 
tion Co., 14 Pa.Super. 594; Juniata 
Wood & Coal Co. v. Philadelphia Rap- 
id Transit Co., 18 Pa.Dist. ‘322. 


64 Ashland Auto Garage v. Chi- 
cago Rys. Co., 183 Ill.App. 207. 


65. Gianotta v. New York, N. H. & 
H.R. Co.,; 1207 A. 560; 98) Conne 7432 


66. Puffer v. Muskegon Traction & 
LSnaos, Co., 139 N.W. 19, 173 Mich. 
193. 


67. Colorado Springs & I. Ry. Co. 
v. Cohun, 180 P. 307, 66 Colo. 149. 


68. Colborne v. Detroit United Ry., 
143 N.W. 32, 177 Mich. 139. 


69. See supra § 393. 


70. Guffey v. Harvey, (Mo.App.) 
179 S.W. 729; Bready v. Philadelphia 
Rapid Transit Co., 68 Pa.Super. 298. 


71. Huber v. United Rys. Co. of St. 
Louis, (Mo.) 189 S.W. 1168. 


-For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 395] 


proaching cars before attempting to cross a street 


railroad track continues’? until 


track ;*4 


72. Ind.—Evansville & S. I. Trac- 
tion Co. v. Williams, 109 N.E. 963, 183 
Ind. 633. ‘ 


La.—Daull v. New Orleans Ry. & 
Light Co., 86 So. 477, 147 La. 1012. 


Md.—Crystal v. Baltimore & B. A. 
pacetria Ry. Co., 132 A. 629,.150 Ma. 
56. 


Va.—Berent v. Virginia Electric & 
Power Co., 151 S.H: 142, 153 Va. 586. 


Wash.—Berriat v. Washington Wa- 
ter Co., 203 P. 936, 118 Wash. 481. 


73. Keenan v. Union Traction Co., 
202° Pa. 107,51 A. 742, 58 R.A. 217; 
Burke v. Union Traction Co., 48 A. 
470, 198 Pa. 497; Woomer v. Altoona 
& Logan Valley Electric Ry. Co., 80 
Pa.Super, 261. 


74 WLa.—Gaisser v. New Orleans 
Public Service, 124 So, 692, 12 La.App. 
110. 


Mo.—Shore vy. Dunham, 
S.W. 900. 


Pa.—Burke v. Union Traction Co., 
48 A. 470, 198 Pa. 497. 


R.I.—Beerman v. ‘Union R. Co., 52 
A. 1090, 24 RT. .275: 


Ont.—O’Hearn v. Port Arthur, 4 
Ont.L. 209, 1 Ont.W.R. 373. 


Sask.—Carleton v. Reg., 
90. 


(App.) 178 


5 Sask.L. 


[a] “Obligation to exercise ordi- 
nary care is not fulfilled by looking 
once.” Crystal v. Baltimore & B. A. 
Electric Ry. Co., 132 A. 629, 150 Md. 
256, 264, 


{b] Where automobile slips back 
in making an ascent necessary to 
eross the track, the driver must look 
again before proceeding to cross. 
Okada vy. Seattle, 247 P. 729, 139 Wash. 
433. 


75. U.S.—Berger v. Philadelphia 
Rapid Transit Co., 141 F. 1020. 


Ala.—Mobile Light & R. Co. v. Mc- 
Donnell, 92 So. 185, 207 Ala. 161; 
Highland Ave., ete., R. Co. v. Maddox, 
13 So. 615, 100 Ala. 618. 


Kan.—Hartman v. Kansas City, L. 
& W. Ry. Co., 294 P. 913, 132 Kan. 


182; Gardner v. Topeka Ry. €o.,9255 
ie 83, 123 Kan. 262. 
Ky.—Louisville Ry. Co. v. Basler, 


248 S.W. 1027, 198 Ky. 500. 


La.—Marston v. Shreveport Trac- 
tion Co., 72 So. 794, 140 La. 18. 


Md.—Harry T. Campbell & Sons vy. 
United Rys. & Electric Co. of Balti- 
more, 154 A. 552, 160 Md. 647; State 
Wa Umiteda Fy, etc., Cor 54°74; 612, 97 
Ma. 73. 


Mass.—Birch v. Athol, etc., 
Co., 84 N.E. 310, 198 Mass. 257. 


Mich.—Hutton v. Michigan Ry. Co., 
189 N.W. 884, 220 Mich. 1; Congdon v. 
Michigan United Traction Co., 165 N. 
W. 744, 199 Mich. 564; 
Detroit United Ry., 182 N.W. 451, 167 
Mich, 45. 


StieRe 


where he has looked and listened at some 
distance from the point of crossing, he should look 
or look and listen again just before driving on the 
tracks ;‘* and he is guilty of contributory negligence 
precluding a recovery where, although he looks and 
listens at some distance from the track, he care- 
lessly and heedlessly attempts to cross without look- 
ing and listening again before going on the track."® 
However, a driver is not required to look constant- 
ly*® at all points of his approach to the crossing ;77 


Stevenson v.. 
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he reaches the 


Mo.—Smith v. Wells, 31 S.W.(2d) 
1014; Pienieng v. Wells, 271 S.W. 62; 
Gubernick vy. United Rys. Co. of St. 
Louis, 217 S.W. 38; Rose v. Wells, 
(App.) 266 S.W. 1015; John Koch & 
Son Livery Co. v. United Rys. Co. of 
St. Louis, (App.) 258 S.W. 37; Ross 
v. Wells, (App.) 255 S.W. 952; Nufer 
v. Metropolitan St. Ry. Co., (App.) 
182 S.W. 792; Semple v. United Rys. 
Co. of “Sti Louis, 133" Sswis 114152, 
Mo.App. 18; Murray v. St. Louis 
Transit Co., 83 S.W. 995, 108 Mo.App. 
501; Barrie v. St. Louis Transit Co., 
76 S.W. 706, 102 Mo.App. 87. 


N.Y.—Baxter v. Auburn, ete., Elec- 
tric R. Co., 88 N.E. 469, 190 N.Y. 439; 
Van Wormer y. Schenectady Ry. Co., 
201 N.Y.S. 699, 207 App.Div. 7; Wood- 
ward v. New York Rys. Co., 149 N.Y. 
S. 1008, 164 App.Div. 658 [aff 116 N.F. 
1084, 221 N.Y. 538]; Fancher v. Fonda, 
etc., R. Co., 97 N.Y.S. 666, 111 App.Div. 
4; Quinn v. Union Ry. Co. of New 
York City, 234 N.Y.S. 722,°134 Misc. 
188; Lang v. Metropolitan St. R. Co., 
57 N.Y.S. 249, 26 Misc. 754; Levy v. 
Metropolitan St. R. Co., 86 N.Y.S: 102; 
Cosgrove v. Interurban St. R. Co., 
84 N.Y.S. 885. 


Pa.—Timler v. Philadelphia Rapid 
Transit. Co.,- 63 A..0824, 214 ‘Pa. 473: 
Keenan v. Union Traction Co., 51 A. 
742, 202 Pa. 107, 58 L.R.A. 217; Pieper 
v. Union: Traction €Co., 5h A. 739,, 202 
Pa. 100; Burke v. Union Traction Co., 
48 A. 470, 198 Pa. 497; Kern v. Sec- 
ond Ave. Traction Co., 45 A. 125, 194 
Pa. 75; Miller North Broad Storage 
Co. v. Philadelphia Rapid Transit Co., 
62 Pa.Super. 568; Gilmore v. United 
Traction Co., 26 Pa.Super. 97; Cupps 
v. Consolidated Traction Co., 13 Pa. 


Super. 630; Bornscheuer yv. Consoli- 
dated Traction Co., 30 Pittsb.Leg.J.N. 
. 344, 


Va.—Virginia Ry. & Power 
Harris, 95 S.H. 402, 122 Va. 657. 


Wash.—Colby v. Seattle, 232 P. 868, 
133 Wash. 394; Cole v. Washington 
Water Power Co., 204.P. 1060, 119 
Wash. 29; Duford v. City of Seattle, 
197 P. 14, 115 Wash. 309; Fowler v. 
City of Seattle, 156 P. 2, 90 Wash. 
375; Bowden v. Walla Walla Valley 
Raye ©0271 6L40- (P4549, 479 Wash. 2843 
Criss v. Seattle. Electric Co., 80 P. 
525, 38 Wash. 320. 


Wis.—Goldmann v. Milwaukee Elec- 
tric R:, ete., Co., 101 N.W. 384, 123 
Wis. 168. 


Ont.—O’ Hearn. v. Port—Arthur,4 
Ont. 209, 1 Ont.W.R.. 373. 


Sask.—Carleton v. Reg., 
90. 


[a] 
did not look again after he: 
ed backing his automobile. Birch v. 
Athol, etc.,-St. R. Co., 84 N.E. 310, 
198 Mass. 257. (2) Sawa street car 
three hundred and fifty-two feet away 
when he was thirty-three feet from 
the danger zone. Gubernick v. United 
Rys. Co. of St. Louis, (Mo.) 217 S.W. 
33 (driver of wagon). (3) Saw a heavy 


Co, v. 


5 Sask.L 


Rule applied where a driver 
(1) Start- 
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and it has been held that, where at the time he looks, 
or looks and listens, along the track, and starts to 
drive across, he has reasonable grounds for believ- 
ing that he can cross in safety, taking into consid- 
eration his distance from the track and the distance 
at which a car is approaching, or could be seen ap- 
preaching, if in sight, and the relative speed of his 
own vehicle and that ‘of the car under ordinary cir- 
cumstances, he is not guilty of contributory negli- 
gence in attempting to cross without further looking 
or listening, 78 particularly where his progress across 
the track is interfered with by a defect or obstrue- 


interurban trolley car one hundred 
feet away, when he was thirty-seven 
and one half feet from the track. 
Hutton v. Michigan Ry. Co., 189 N.W. 
884, 220 Mich. 1. (4) Looked when 
thirty- eight feet from the tracks. 
Van Wormer v. Schenectady Ry. Co. = 
201 N.Y.S. 699, 207 App.Div. 7. (5) 
Looked when fifty feet from the cross- 
ing and his view was limited to one 
hundred and fifty feet. Colby v. City 
of Seattle, 232 P. 868, 133 Wash. 394.» 
(6) Saw a car approaching half a 
block away at fifteen or twenty miles 
per hour when he was even with the 
building line. Rose v. Wells, (Mo. 
App.) 266 S.W. 1015. 


[b] Crossing to opposite track.— 
Where a driver on a Street railroad 
track, in order to avoid a car com- 
ing toward him, deliberately crosses 
over to the opposite track in front of 
a car which he has seen approaching 
from the rear, without looking to see 
where such car is, and which if he 
looks he could see is upon him, and he 
is struck and injured thereby, he is 
guilty of such contributory negligence 
as precludes a recovery. Coats v. 
Seattle Electric Co., 81 P. 8380, 39 
Wash. 386. 


76. Dunbar v. San Francisco-Oak- 
land Terminal Rys., 201 P. 330, 54 Cal. 
App. 15; Grossman v. Wells, 282 S.W. 
710, 314 Mo. 158. 


77. Pienieng v. Wells, (Mo.) 278 
S.W. 62. 
[a] Rule applied.—A driver who 


has looked for a trolley car before 
leaving the curb is not, as a matter 
of law, required to look again before 
proceeding four or five feet. High v. 
Reading Transit Co., 97 Pa.Super. 477. 


78. Denver City Tramway Co. v.- 
Martin, 98 P. 836, 44 Colo. 324; Wat- 
son v. Minneapolis St. R. Co., 55 N.W. 
742, 53 Minn. 551; Lane v. Brooklyn 
Heights R. Co., 82 N.Y.S. 1057, 85 App.. 
Dive S beihatl WO) P NIE. LL OMe es NOY. 
623]; Walsh v. Atlantic Ave. R. Co., 
48° N.Y.S. 843, 28 -App-Div. 19; }.Giti- 
zens’ Rapid Transit Co. v. Seigrist, 33% 
S.W. 920, 96 Tenn. 119. 


See Keeney v. Wells, 257 S.W. 1075. 
214 Mo.App. 79 (recognizing rule). 

[a] Standing or starting car.—(1) 
Where the car is standing still whem 


‘the driver attempts to drive over the 


track at a street intersection, he is 
not guilty of negligence in failing 
continuously to watch the car until 
he has passed over the crossing. Mc- 
Gurgan v. New York City R. Co., 106 
WN. Y:S27201;° 121 ‘App: Div. 519." “€2) A 
traveler’s duty to look and listen for 
a street car prior to driving across 
the track was satisfied, when he saw 
the car stop at a station two hundred 
and thirty feet away, and the sur- 
roundings indicated that it was about 
to travel in the opposite direction, 
and that a reasonably careful person 
might cross in safety. Wilson v. 
Seattle R. & S. Ry. Co., 104 P1112, 55 
Wash. 651. (3) Plaintiff, when his 
horse was fifteen feet from a street 
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tion of which he had no knowledge.”® 


[§ 396] (dd) Direction and Distance. 
cising ordinary and reasonable care, a driver should 
ordinarily, when he has an opportunity for doing 
so, look along the track in both directions,*® and his 
failure to look in the direction from which a ear is 
approaching is contributory negligence where, if he 
had looked in that direction, he might have discov- 
He is bound to view 
the tracks for, and only for, such distance as will 
enable him, as a reasonably prudent man, to deter- 
mine whether he may safely attempt to cross.°? 
_probable®* and lawful’* speed of a car is to be tak- 
en into consideration in determining the distance 


ered and avoided the ear.*1 


he should look. 


railroad, approaching it at a speed of 
from five to eight miles an hour, hav- 
ing looked and seen a car just start- 
ing up one hundred and eighty feet 
away, was not required to continue to 
look. Hoodenpyle v. United Rys. Co. 
of St. Louis, (Mo.App.) 236 S.W. 913. 


79. Frank v. St. Louis Transit Co., 
87 S.W. 88, 112 Mo.App. 496. 


s0. Ala.—Mobile Light & R. Co. v. 
Thomas, 80 So. 693, 16 Ala.App. 629. 


Kan.—Honick y. Metropolitan St. R. 
Co., 71 P. 265, 66 Kan. 124. 


N.Y.—Weidinger v. Third Ave. R. 
'Co., 57 N.Y.S: 851, 40 App.Div. 197. 


Pa.—Hicks v. Altoona & L. V. Elec- 
tric Ry. Co., 101 A. 969, 258 Pa. 148. 


R.I.—Hamby v. Bay State St. Ry. 
Go., 100 A. 497; Beerman v, Union R. 
Co., 52 A, 1090, 24 R.I. 275. ; 


81. Ala.—Highland Ave., etc., R. 
Co. v. Sampson, 20 So. 566, 112 Ala. 
425. 


Iowa.—Bensing v. Waterloo, C. F. & 
N. Ry. Co., 179 N.W. 835, 190 Iowa 
1232. 


La.—Ponsano yv. St. Charles St. R. 
Co., 26 So. 820, 52 La.Ann. 245. 


Md.—Schell v. United Rys. & Elec- 
tric Co. of Baltimore, 133 A. 598, 150 
Md. 663. 


Mass.—Dunn y. Old Colony St. R. 
Co., 71 N.E. 557, 186 Mass. 316. 


Mo.—Phillips v. East St. Louis & 
S. Ry. Co., (App.) 260 S.W. 766; Demp- 
sey v. City Light & Traction Co., 
(App.) 240 S.W. 1093. 


N.Y.—Vonelling v. Metropolitan 
Sta COmiilN. a. omOLl, 25 Misc 30 1; 


Pa.—George v. Philadelphia Rapid 
Transit Co., 132 A. 184, 285 Pa. 362; 
Potter v. Scranton R. Co., 19 Pa.Su- 
per. 444. 

R.I.—Hambly v. Bay State St. Ry. 
Co.1100' AS 497. 


Va.—Jones v. Virginia Electric & 
Power Co., 151 S.H. 188, 153 Va. 704. 


82. King v. Rhode Island Co., 110 
A. 623, 43 R.I. 146; Knoxville R., ete., 
Co. v. 'Roth,, 2. Tenn.Civ.App... 389. 


Compare Hack v. Chicago & Interur- 
ban’ Traction .Co., 201 IllLApp.».572 
(where the view is unobstructed, a 
driver is bound to look for approach- 
ing cars at such a distance as will en- 
able him to ascertain whether one is 
in sight). 


{a] Looking one hundred and fifty 
feet held sufficient.—Fine v. Connecti- 
cut Co.,.99 A. 700, 91 Conn. 327. 


83. Voelker Products Co. v. United 
Rys. Co. of St. Louis, 170 S.W. 332, 
185 Mo.App. 310. 
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[§ 397] (ee) Where View or Hearing Obstructed. 
If the view or sound of approaching ears is ob- 
structed, a driver should use increased care and 
caution, as to stopping, listening, or looking, in pro- 
portion to sueh condition.*? 


View obstructed. The duty of a driver to look 
for approaching street cars before attempting to 
cross a street railroad track is not performed by 
looking from a point where the view is obstructed.*® 
In such, ease, he should look again®? from a placa 
of safety where his view is unobstructed ;** and, if 
necessary, he should resort to other means,*® such 
as listening®° more intently,®1 stopping? and wait- 
ing,®? or at Teast having his vehicle under such con- 


trol that it can be stopped in time to avoid injury.®* 


84. Doherty v. Des Moines City 
Ry. Co., 121 N.W. 690, 144 Iowa 26. 


85. Ala—Highland Ave., etc, R. 
me v. Sampson, 20 So. 566, 112 Ala. 
oe 


Del.—Dungan y. Wilmington City 
R. Co., 58 A. 868, 20 Del. 458. 


Md.—State v. Baltimore & B. Elec- 
tric Rys. Co., 105 A. 532, 133 Md. 411. 


N.Y.—Enders vy. Brooklyn Union 
Elevated R. Co,, 115 N.Y.S. 155, 131 
App.Div. 170. 


Pa.—Omslaer vy. Pittsburg, etc., 
Traction Co., 32 A. 50, 168 Pa, 519, 47 
Am.S.R. 901. 


86. Evansville & S. I. Traction Co. 
v. Williams, 109 N.E. 963, 183 Ind. 
633; Colgate & Co. v. United Rail- 
ways & Hlectric Co. of Baltimore, 144 
A, 519, 156 Md. 472. 


[a] View limited to sixty feet.— 
A lookout by a driver at a point where 


}he could not have seen for more than 


sixty feet is not sufficient to establish 
his exercise of care. Hedmark v. Chi- 
cago Rys. Co., 192 Ill.App. 584. 


87. Merritt v. Foote, 87 N.W. 262, 
128 Mich. 367; Syck v. Duluth St. Ry. 
Co., 177 N.W. 944, 146 Minn. 118. 


[a]. Where view is obstructed sev- 
enty-five feet from a street railway 
crossing, an automobile driver must 
look again. Walker v. Reading 
Transit & Light Co., 95 Pa.Super: 461. 


88. Kan.—Williams v. Iola Elec- 
tric R. Co.,, 170 P. 397, 102 Kan. 268. 


Md.—Colgate & Co. v. United Rail- 
ways & Electric Co. of Baltimore, 144 
A. 519, 156 Md. 472; Foos v. United 
Rys. & Electric Co. of Baltimore, 110 
A. 849, 186 Md. 540; O’Meary y. Bal- 
timore & B. Electric Ry. Co., 105 A. 
732, 183 Md. 503; State v. Baltimore 
&\B. Electrie Rys. Co., 105 A. 532, 133 
Md. 411. 


Mich.—Weil v. Detroit United Ry., 
152 N.W. 959, 186 Mich. 614. 


Minn.—Terien vy. St. Paul City R. 
Co., 73 N.W. 412, 70’ Minn. 532. 


Mo.—Zeis v. United Rys. Co. of St. 
Louis, (App.) 217 S.W. 324. 


Pa.—Darwood v. Union 
Co., 42 A. 290, 189 Pa. 592. 


R.I.—Levein v. Rhode Island Co., 
110 A. +602, 43 R.I. 167; Ricker vy. 
Rhode Island Co., 107 A. 72. 


Wis.—Griffin v. Milwaukee Electric 
Ry. & Light Co., 201 N.W. 254,' 185 
Wis. 251. 


[a] Where passing car on one 
track obscures the view of another 
track, the proper.time to look is after 
the temporary obstruction has passed 
sufficiently to permit a view of the 


Traction 


next track. Green v. Northern Ohio 
Tract., etc.,Co., 16 Oh.Cir.Ct.N.S. 474. 


89. Bradley v. Powers, 106 So. 799, 
214 Ala. 122. 


90. O’Meary v. Baltimore & B. 
Electric Ry. Co., 105 A. 732, 133 Md. 
503; State v. Baltimore & B. Electric 
Rys.-Co., ;105)/ Ac. 5325.0 33 Wid. 4 ales 
Flounders v. Southern Pennsylvania 
Traction Co., 124 A. 3238, 280 Pa. 85; 
Ervay v. Waverly, Sayre & Athens 
Traction Co., 87 A. 707, 240 Pa. 440; 
Smathers v. Pittsburg & B. St. Ry. 
Co., 75 A, 190, 226 Pa. 212; Walker 
v. Reading Transit & Light Co., 95 
Pa.Super. 461. . 


91. Dey v. United Rys. Co. of St. 
Louis, 120 S.W. 134, 140 Mo.App. 461; 
Enders v. Brooklyn Union El. R. Co., 
PUESSNGYS.5.155,- 1 3iy Ap psDiven aos 


[a] Where driver’s view is ob- 
scured at all points, he is bound to 
listen more _ intently. Enders _ v. 
Brooklyn Union El. R. Co., 115 N.Y.S. 
POs, LoL App Lys ahtO. 


92. Williams v. Iola Electric R. 
Co., 170 P. 397, 102 Kan. 268; O’Meary 
v. Baltimore & B. Electric Ry. Co., 
105 A.\732, 133 Md. 503; State v. Bal- 
timore & B. Electric Rys. Co., 105 A. 
532, 133 Md. 411; Smathers v. Pitts- 
burg & B. St. Ry. Co., 75 A. 190, 226 
Pa. 212; Walker v. Reading Transit 
& Light Co., 95 Pa.Super. 461; Kerr 
v. Philadelphia Rapid Transit Co., 69 
Pa.Super. 112. But see Bridenstine 
v. Iowa City Electric Ry. Co., 165 N: 
W. 435, 181 Iowa 1124, 1129 (it cannot 
be said, as a matter of law, that a 
driver “was in duty bound to stop at 
any given distance from the track 
and ascertain whether a car was com- 


See cases infra this note. 


[a] Ef view is temporar ob- 
structed (1) the driver oie wait 
until it is unobstructed. Saltman vy. 
Boston El. R. Co., 72 N.B. 950, 187 
Mass. 243. (2) This is true where a 
car passing on one track obscures the 
view of another track. Winter v. 
United Rys. & HBlectric Co., 80° A. 
651, 115 Md. 69; Rodgers v. St. Louis 
Transit Co., 92 S.W. 1154, 117 Mo.App. 


678; Asphalt, etc., Constr. Co. v. St. 
Louis Transit Co., 80 S.W. 741, 102 
Mo.App. 469. ; 

94. Mobile Light & R. Co. v. Gadik, 


100 So. 887, 211 Ala, 582; Wortman vy. 
Detroit United Ry., 187 N.W. 3338, 218 
Mich. 119; Donlin v. Detroit United 
Ry., 164 N.W. 447, 198 Mich. 327, 330% 
Flounders v. Southern Pennsylvania 
eee oe 124 A. 323, 280 Pa. 85: 

alker v. eading Transit & Light 
Co., 95 Pa.Super. 461. a 


“To approach with an automobile 
the track of a street railway where 
the vision is obstructed at so high a 


For later cases, developments and changes in the law see Annotations, same title and section number. 


~ 


>” 


a 


ea petty LOE, 
§§ 397-399] 
An attempt to cross without taking the proper 
precautions in this respect constitutes contributory 
negligence.°®> -However, undue emphasis should not 
be placed on an obstruction of view where it con- 
tinues only a few seconds and both before and after 
it exists the view is unobstructed;®° it cannot be 
said that a driver is, under all circumstances, to be 
conclusively charged with negligence if, before reach- 
ing a point which commands a clear view, he ap- 
proaches a crossing without discovering a car coast- 
ing down grade;®7 and where a driver looks at a 
point where he has an unobstructed view, his fail- 
ure to stop, listen, or look again at another point 


nearer the track where his view is obstructed is not 
necessarily contributory negligence.°®§ 


Where driver cannot rely on:either sight or hear- 
ing for protection,®® as where a car is passing on a 
nearby parallel track,! or his vision is obstructed 
and his vehicle is making a continuous noise,? he 
should stop, rather than attempt to cross at that 
time. 


[§ 398] (g) Failure To Observe Law of Road. 
Exeept where there is a violation of an applicable 
statutory or municipal regulation requiring vehicles 


rate of speed as to make it impossi-] 834, 140 Mo. 


ble to stop before the track is 
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385; Hegan v. Highth 


Ave. R. Co., 15 N.Y. 380; 
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to keep to the right hand side of the street,* the 
mere fact that a driver of a vehicle on a public street 
fails to observe the rule of keeping to the right is 
not such negligence as will preclude him from re- 
covering for injuries sustained through the negli- 
gence of the street railroad company.® Thus the 
mere fact that a driver, on meeting a street ear, 
turns to the left to allow it to pass instead of to 
the right is not of itself contributory negligence.® 
Indeed, it may be contributory negligence not to 
turn to the left, when by so doing an accident can 
be avoided.‘ However, under some circumstances, 
it may be contributory negligence to turn to the 
left in front of an approaching car.® 


[§ 399] (h) Stopping Horse or Vehicle on or 
near Track.® Stopping, standing, or leaving a horse, 
team, or vehicle on a street railroad track, or sq 
near thereto as to be in the path of a moving ear, 
may constitute contributory negligence under the 
circumstances,!® as where it is done voluntarily?! 
and unnecessarily,+? after dark,!? with knowledge 
that a car is approaching‘ or that at any time one 
may pass at a rate of fifteen miles per hour.!® On 
the other hand, stopping or standing a horse, team, 


a parallel track, and was immediate- 


Spurrier v.|ly struck by a car approaching on the 


reached, where, after the machine has 
reached the street, the sense of seeing 
is for the first time available, and 
without thefetofore taking any pre- 
cautions to ascertain whether a car 
is coming, is not the exercise of that 
reasonable care for the protection of 
the driver himself and other occu- 
pants of the automobile as common 
prudence and the law requires.” Don- 
lin v. Detroit United Ry., supra. 


Duty to have vehicle under control 
generally see supra § 391. 


95. See cases passim supra notes 
86-94. 
96. Jones v. Virginia Electric & 


Power Co., 151 S.E. 133, 153 Va. 704. 


97. Bridenstine v. Iowa City Elec- 
tric Ry. Co., 165 N.W. 435, 181 Iowa 
1124. 

sg. Horsman v. Brockton & P. St. 
Ry. Cow 91 N.E. 897, 205 Mass. 519; 
Hebblethwaite v. Detroit United R. 
Co., 108 N.W. 438, 145 Mich. 13; Mana- 
yunk, etc., Boarding, etce., Stable Co. 
v. Union Traction Co., 7 Pa.Super. 
104, 42 Wkly.N.C. 45. 


99. See infra text and notes 1, 2. 


1. Saltman v. Boston El. R. Co., 72 
N.E. 950, 187 Mass. 243; Cincinnati 
Traction Co. v. Manning, 13 OhioCir. 
Ct.N.S, 306. 


2. Ohio Tract. Co. v. Smith, 15 Oh. 
Cir.Ct.N.S. 124 (empty wagon on 
gravel road). 


3. Law of road see Highways 8§ 
413-420; Motor Vehicles §§ 604-610; 
Municipal Corporations §§ 3899-3906. 


4 Cleveland Ry. Co..v. Kuncic, 160 
N.E. 734. 27,OhioApp. 47. 


[a] Passing overtaken car.—The 
violation of an ordinance providing 
that, where a street car is overtaken. 
it shall be passed at its right consti- 
tutes contributory negligence where 
it is the sole proximate cause of the 
injury. Beeson v. Fleming, 285 S.W. 
708, 325° Mo. 177. 


[b] Inapplicable regulation.—A 
regulation requiring vehicles meeting 
each other to keep to the right does 
not apply to the meeting of ordinary 
vehicles with street cars. Culbert- 
son v. Metropolitan St. R. Co., 36 S.W. 


Front’ St. Cable.R. Co.,.29 BP. 346, 3 
Wash. 659. 5 


Violation of statute or ordinance as 
contributory negligence generally see 
supra § 363. 


5. Atlanta St. R.'Co. v. Walker, 21 
S.H, 48, 93 Ga. 462; Spurrier v. Front 


Ae Cable R. Co., 29 P. 346, 3 Wash. 


6 Consolidated Traction Co. v. 
Reeves, 34 A. 128, 58 N.J.Law 573; 
Hegan v. Eighth Ave. R. Co., 15 N.Y. 
380; Schlitz v. Nassau Blectric R. 
Co., 60 N.Y.S. 822, 44 App.Div. 542; 
Spurrier v. Front St. Cable R. ‘Co., 29 
P. 346, 3 Wash. 659. 


[a] Mistake of judgment in driv- 
ing off a street car track in the wrong 
direction, in an effort to avoid a col- 
lision with an approaching car, will 
not necessarily preclude a recovery 
for injuries received in the collision 
which follows.. Kane v. Worcester 
Consol. St.) R.--Co,, .66. ,N.E. <.54,' 182 
Mass. 201. Compare Suydam vy. Grand 
St.,/ete., Re Co.-41 Barb. -CN<Y:) 375, 
17 Abb.Pr. 304 (where the evidence 
makes it clear that the collision with 
defendant’s car was caused by the 
mistaken act of plaintiff, in pulling 
his horse to the left, it is the duty of 
a jury to find a verdict for defend- 
ant). 


Turning out for car generally see 
supra § 390. 


7. Culbertson v. Metropolitan St. 
R. Co., 36 S.W. 834, 140 Mo. 35. Com- 
pare Adams v. Camden, etc., R.' Co., 
55 A. 254, 69 N.J.Law 424 (it is not an 
act of negligence per se for the driver 
of a carriage, when either met or 
overtaken by the cars of a street rail- 
road company, to keep to the right on 
other tracks of such company, al- 
though by turning to the left he might 
have avoided both meeting and being 
overtaken by the company’s cars). 


8. Schlitz v. Nassau Hlectric R. 
Co., 60 N.Y.S. 822, 44 App.Div. 542. 


[a] Thus, where a driver of a 
heavy drag, loaded with people, and 
to which six horses were attached, 
was driving on a street car track at 
night, and, to permit a car to pass 
from behind, turned to the left across 


second track in the opposite direction, 
and the driver knew that cars were 
running a minute apart, and the dirt 
road to the right was muddy but 
passable, his turning to the left was 
negligence contributing to the injury. 
Schlitz v. Nassau Electric R. Co., 60 
N.Y.S. 822, 44 App.Div. 542. 


9. Cross references: 


Duty to stop before attempting to 
eross see supra §§ 393, 397. 


Leaving horse unattended in street 
see supra § 364. 


10. Me.—Atwood v. Bangor, ete., 
R..Co., 40 A. 67, 91 Me. 399, © 


Mass.—Hurd v. Hastern Massachu- 
oar St. Ry. Co., 150 N.E. 5, 254 Mass. 


N.Y.—Spaulding v. Jarvis, 32 Hun 
621; Vogts v. Metropolitan St. R. Co., 
74 N.Y.S. 844, 36 Mise. 799; Silz v. 
Interurban St. R. Co., 92 N.Y.S. 302; 
Gass v. New York City R. Co., 88 N. 
Y.S. 950; Heinz v. Union R. Co., 88 
N.Y.S. 392; Watson v. Interurban St. 
RisCo.84 NYSs 556. 


Pa.—Claus & Bosher v. Philadel- 
phia, etc., Co., 17 Pa.Dist. 212. 


R.I.—McGovern v. United Electric 
Rys..Co:, 126 Azo 562. 


11. Rothberg v. Philadelphia Rapid 
Transit Co., 97 Pa.Super. 447; Brown 
v. Beaver Valley Traction Co., 94 Pa. 
Super... 7. 


12. Rothberg v. Philadelphia Rapid 
Transit Co., 97 Pa.Super. 447; Hause 
v. Lehigh Valley Transit Co., 38 Pa. 
Super. 614. 


13. New York Condensed-Milk Co, 
v. Nassau Electric R. Co., 60 N.Y.S. 
234, 29 Misc. 127; Winter v. Federal 
St., etc., Pass. R. Co.,:25 A. 1028, 153 
Pa. 26,19 L.R.A. 232. 


14 Dyer v. Cumberland County 
Power & Light Co., 115 A. 194, 120 Me, 
411; Dyer v. Cumberland County 
Power & Light Co., 110 A. 357, 119 Me. 
224; Rothberg y. Philadelphia Rapid 
Transit Co., 97 Pa.Super. 447; Brown 
vy. Beaver Valley Traction Co., 94 Pa. 
Super. 7. 


15. King v. Grand Rapids Ry. Co., 
143 N.W. 36, 176 Mich. 645. 
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or vehicle on, or in close proximity to, a street rail- 
road track is not negligence per se, or as a matter 
of law, in all cases,!* as where it is not safe or feasi- 
ble to>move,!? or no car is seen approaching and 
there is no reason to apprehend that one will ap- 
proach before the vehicle is moved;*® 
where it is negligence, it does not preclude recovery 
unless it is the proximate cause of the injury.® 


Stalling of vehicle. 


tion.2° 


_16. Fitch v. Bay State St. Ry., 129 
N.E. 423, 237 Mass. 65, 15 A.L.R. 234; 
Conley v. Kansas City Rys. Co., (Mo. 
App.) 259 S.W. 153 [cert quashed 
(App. 260 S.W. 746]; Snyder v. Har- 
risburg Rys. Co., 88 Pa.Super. 20; Pol- 
lica v. Twin State Gas, etc., Co., 92 
A. 150, 88 Vt. 205, Ann.Cas.1917C 1240. 
See Montgomery St. R. Co. v. Hast- 
ings, 35 So. 412, 138 Ala. 432 (hind 
wheel of buggy within few feet of 
track). 


17. Connor v. Philadelphia Rapid 
‘Transit Co., 98 Pa.Super. 250. 


18. Fenner v. Wilkes-Barre, etc., 
Traction Co., 51 A. 1034, 202 Pa. 365. 


19. Redford v. Spokane St. R. Co., 
46 P. 650, 15 Wash, 419. 


20. Mobile Light & R. Co. v. R. O. 
Harris Grocery Co., 84 So. 867, 17 
Ala.App. 354. 


21. Mead v. Central Pennsylvania 
Traction Co., 54 Pa.Super. 400. 


22. Vought v. Michigan United 
ee Co., 160 N.W. 631, 194 Mich. 


23. Contributory negligence of oc- 
cupants of vehicles generally see 
Negligence §§ 566-572. 


Fireman see infra § 404. 


24. D.C.—Burke v. Anacostia & P. 
eae 48 App.D.C. 296 (guest in rear 
seat). 


Ill.—Kackley v. Central Illinois 
Traction Co., 201 Ill.App. 164 (occu- 
pant of inclosed public taxicab with 
no means of communication with 
chauffeur). 


Ky.—Paducah Traction Co. v. Sine, 
111 S.W. 356, 33 Ky.L. 792 (rear man 
on covered ice wagon). 


Mass.—Gaffney v. Bay State St. Ry. 
-Co., 109 N.E. 361, 221 Mass. 457. 


Miss.—Coccora v. Vicksburg Light 
2 ee Co., 89 So. 257, 126 Miss. 


Mo.—Newton v. Harvey, (App.) 202 
S.W. 249; Agnew v. Metropolitan St. 
R. Co., 102 S.W. 1041, 125 Mo.App. 587. 


Pa.—Richards v. Philadelphia Rap- 
id Transit Co., 149 A. 186, 299 Pa. 163. 


Tex.—Northern Texas Traction Co. 
by ge ektord, (Civ.App.) 28 S.W.(2da) 
06. , 


Utah.—Atwood v. Utah Light & 
Ry. Co., 140 P. 187, 44 Utah 366. 


25. Pla v.' San Juan. Light & 
‘Transit Co., 4 Porto Rico Fed. 138. 


26. Colo.—Denver Tramway Cor- 
poration Vv. (Gentry, 256° BP. 10885) 82 
Colo. 51. 


The accidental stalling of a 
motor vehicle on a street railroad track may be the 
proximate cause of the injury or damage in ques- 
However, where an automobile or traction 
engine stalls on a track, it is the duty of the person 
in charge thereof to give a signal or warning, with 
reasonable promptness, to the persons operating an 
approaching street car,?! and a failure to do so 
properly constitutes contributory negligence.” 
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and even 


Miss.—Coccora v. Vicksburg Light 
Traction Co., 89 So. 257, 126 Miss. 
Ths 


Mo.—Beeson v. Fleming, 285 S.W. 
708, 815 Mo. 177; Banker v. Wells, 
(App.) 274-S.W. 939. 


Porto Rico.—Pla v. San Juan Light 
& Transit Co., 4 Porto Rico Fed. 138. 


Tex.—Northern Texas Traction Co. 
Ya vetNens (Civ.App.) 28 S.W.(2da) 


£7. See Negligence §§ 586-594. 


2s. Ark.—Arkansas Power & Light 
Co. v. Nuckols, 31 S.W.(2d) 415, 182 
Ark il 7; Hot» Springs St.7 RCo v. 
Hildreth, 82 S.W. 245, 72 Ark. 572. 


Del.—Farley v. Wilmington, etc., 
Electric R. Co., 52 A. 543, 19 Del, 581. 


Ill.—Chicago Union Traction. Co. v. 
Leach, 74 N.H.. 119, 215 Ill. 184 [aft 
117 Ill.App. 169]; Posch v. Chicago 
Rys. Co., 221 Ill.App. 241. 


Ky.—Rice’s Adm’rs vy. Kentucky 
Traction & Terminal Co., 273 S.W. 78, 
209 Ky. 538. 


Mass.—Peabody v. Haverhill, ete., 
St. R. Co.,; 85 N.E. 1051, 200 Mass. 277. 


Minn.—Johnson vy. St. Paul City R. 
Co., 69 N.W. 900, 67 Minn. 260, 36 
L.R.A. 586. 


Mo.—Nahorski v. St. Louis Electric 
Terminal Ry. Co., 274°S.W. 1025, 310 
Mo. 227; Sluder v. St. Louis Transit 
Co., 88 S.W. 648, 189 Mo. 107, 5 L.R.A. 
N.S. 186; Banker v. Wells, (App.) 274 


S.W. 9389; Capone v. Wells, (App.) 
261 S.W. 945; Todd v. Kansas City 
Rys. Co., (App.) 237 S.W. 868; Sea- 


pard v. Kansas City Rys. Co., (App.) 
214 S.W. 268; Newton v. Harvey, 
(App.) 202 S.W. 249; Zalotuchin v. 
Metropolitan St. R. Co., 106 S.W. 548, 
127 Mo.App. 577. 


Ohio.—Toledo Rys.. & Light Co. v. 
Mayers, 112 N.E. 1014, 98 OhioSt. 304; 
Mayers v. Toledo R., ete., Co., 22 Ohio 
Cir.Ct.N.S. 534; Cincinnati Traction 
Co. v. Hargrave, 21. OhioCir.C€t.N.S. 
471, 2 OhioApp. 45; Ulrich v. Toledo 
Consol, St. R. Co., 10 OhioCir.Ct. 635, 
5 OhioCir.Dec. 111. 


Pa.—Kilpatrick Vv. Philadelphia 
panne Transit Co., 138 A. 830, 290 Pa, 
288. ; 


Porto Rico.—Pla .v. San Juan 
yene. etc., Co., 4 Porto Rico Fed. 


29. Weldon v. People’s R. Co., 
(Del.) 65 A. 589; Gannon v. New Or- 
leans Ry. & Light Co., 97 So. 601, 154 
La. 485; Kerin v. United Traction 
Co,, 102 NVY.S. 423,17 Api Div, 34: 


[§§ 399-400 


[§ 400] (i) Occupant of Vehicle Driven by An- 
other??—aa, In General. Where an occupant, such 
as a guest or passenger, of an automobile or other 
vehicle is not guilty of contributory negligence,** 
and he is killed cr injured in a collision, between 
the vehicle and a street car, whieh is caused by the 
negligence of the street railroad company alone,”° 
or by the concurring negligence of the driver and the 
motorman,?* damages for his death or injury may 
be recovered from the street railroad company. -Un- 
der rules of general application?’ the negligence of 
the driver cannot be imputed to the occupant?* unless 
the driver is the servant or agent of the oceupant,*® 
or the oceupamt otherwise has the right to direct and 
control the driver’s actions;?® but this rule does not 
relieve the occupant from the duty of exercising or- 
dinary and reasonable care for his own safety,** 


30. Chicago Union Traction Co. v. 
Leach, 74_N.E. 119, 215. tll. 184 [att 
117 Til.App. 169]; Kick v. Calumet & 
S..C. Ry. Co., 208 Ill.App. 325; Peabody 
v. Haverhill, ete., St. R. Co., 85 N.E. 
1051, 200 Mass. 277; Johnson v. St. 
Paul City R. Co., 69 N.W. 900, 67 Minn. 
260, 36 L.R.A. 586; Morales v. San 
Juan Light, etc., Co., 4 Porto Rico 
Fed. 361. 


31. U.S.—Summers Vv. Denver 
Tramway Corporation, 43 F.(2d) 286. 


Ala.—Birmingham Ry., Light & 
Power Co. v. Barranco, $4 So. 839, 203 
Ala. 639. 


° 
Ark.—Arkansas Power & Light Co. 
a Nuckols, 31 S.W.(2d) 415, 182 Ark. 
Le 


Colo.—Denver City Tramway Co. v. 
ee 123° PP. 136, 212 ColorApp. 


Conn.—Clarke v. Connecticut Co., 
76 A. 528, 83 Conn. 219: 


Ill.—Brewster v. Rockford Public 
Service Co., 257 Ill.-App. 182; Wolf- 
stein v. Illinois Power & Light Cor- 
poration, 254 Ill.App. 3862; Posch v. 
Chicago Rys. Co., 221 Ill.App. 241. 


Ky.—Rice’s Adm’rs yv. Kentucky 
Traction & Terminal Co., 273 S.W. 78, 
209 Ky. 538. 


Me.—Kamillowitz v. Cumberland 
County Power & Light Co., 109 A. 487, 
119 Me. 588. 


Mass.—Salisbury vy. Boston Elevat- 
ed Ry. Co,, 132 N.E.. 239, 239 Mass, 
430; Bombard v. Worcester Consol. 
St. Ry. Co., 124 N.E. 434, 234 Mass, 1; 
Peabody v. Haverhill, ete., St. R. Co., 
85 N.E. 1051, 200 Mass. 277. 


Mo.—Nahorski v. St. Louis Electric 
Terminal Ry. Co., 274 S.W. 1025, 310 
Mo. 227; Schweig v. Wells, (App.) 26 
S.W.(2d) 851; Capone v. Wells, (App.) 
261 S.W. 945; Davis v. City Light & 
Traction Co., 222 S.W. 884, 204 Mo. 
App. 174. See Todd v. Kansas City 
Rys. Co., (App.) 237 S.W. 868 (a pas- 
senger is charged with the duty of 
looking ,out for his own safety as 
far as practicable). 


Ohio.—Toledo Rys. & Light Co. v. 
Mayers, 112 N.E. 1014, 93 OhioSt. 304; 
Rohr v. Scioto Valley Traction Co., 
31 OhioC.A. 108; Mayers v. Toledo R., 
etc., Co., 22. QhioCir-:Ct.N.S. 534. 


Pa.—Lits v. Philadelphia Rapid 
Transit Co., 97 Pa.Super. 344; 
Kirschbaum v. Philadelphia Rapid 
Transit Co., 73 Pa.Super. 536. 


Tex.—Dallas Ry. Co. v. Speer, (Civ. 
App.) 299 S.W. 507. 


[a] Some care.—Pouch v. Staten 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and where he fails to exercise such care, he is guilty } or passenger in a motor vehicle when danger is im- 


of contributory negligence preventing a recovery 
of damages for his death or injury,®2 unless his 
negligence does not cause, or contribute to, his death 
or injury.** No recovery may be had from the 
street railroad company where the collision is caused 
solely by the negligence of the driver.*4 


Care required of driver compared.?> A guest 
or passenger in a vehicle is not required to exer- 
cise the same care as the driver.*® While the stand- 
ard of duty is the same for both occupant and driv- 
er,** each being bound to exercise ordinary and 
reasonable care,*® the measure of, or conduct re- 
quired to fulfill, that duty is ordinarily different.?° 


Where driver is not negligent, it is not necessary, 
according to some authorities, for a guest to take 
any steps for his own safety;*® but, according to 
other authorities, it is incorrect to say that a pas- 
senger has no duty of care for his own safety so long 
as the driver is not negligent.*! 


Mere passiveness or inaction on the part of a guest 


minent may constitute contributory negligence ;4? 
but this is so only when he knows of the danger or 
the nature of the situation is such that it can be 
reasonably inferred that he must realize the peril.4# 
In order to exercise reasonable care and be free 
from contributory negligence, it is not necessary 
for an occupant to alight from a buggy before it 
starts on the track.*+ 


Riding on running board of automobile. Whether 
or not riding on the running board or fender of an 
automobile constitutes contributory negligence usu- 
ally depends on all the circumstances of the partie- 
ular case.*® 


[§ 401] bb. Assumption, Anticipation, or Reli- 
ance on Driver Generally. While an occupant of a 
vehicle is entitled to rely somewhat on the care of 
the driver,*® he is not entitled, under all cireumstane- 
es,*7 to rely entirely#® and implicitly*® on the care 
and caution of the driver. He may rightfully as- 
sume that the driver can properly handle the vehi- 


oe ee a ee 


Island Midland Ry. Co., 126 N.Y.S. 
738, 142 App.Div. 16. 


[b] Due care.—Farley v. Wilming- 
ton, etc., Electric R. Co., 52 A. 543, 
19 Del. 581; Fredericks v. Chicago 
Ry. Co., 208 Ill.App. 172. 


[ec] Care that ordinarily and rea- 
sonably prudent person would exer- 
cise under like circumstances.—Colo- 
rado Springs & I. Ry. Co. v. Cohun, 
180 P. 307, 66 Colo. 149; Brown v. 
Androscoggin & K. R. Co., 143 A. 596, 
127 Me. 387; Longan v. Kansas City 
Rys. Co., 253 S.W. 758,.299' Mo. 561; 
Jackson v. ‘Utah Rapid Transit Co., 
CUitah)- 290-P..970. 


[d] Highest degree of care is not 
required unless the case is within 
the application of a statute, in force 
at the time, requiring such degree of 

Wood v. Wells, (Mo.) 270 S.W. 
Corn v. Kansas City, C. C. & St. 
J. Ry. Co., (Mo.) 228 S.W. 78; Foy v. 
United Rys. Co. of St. Louis, 226 S.W. 
325, 205 Mo.App. 521. z 


32. Ark.—Arkansas Power & 
Light Co. v. Nuckols, 31 S.W.(2d) 
415,182 Ark, 17. é 


Ind.—Frank Bird Transfer Co. v. 
Krug, 65 N.E. 309, 30 Ind.App. 602. 


Kan.—Fair v. Union Traction Co., 
171 P. 649, 102 Kan. 611. 


Mass.—Barber v. Boston Hlevated 
Ry. Co., 131 N.E. 298, 239-Mass.- 62; 
Lawrence v. Fitchburg, ete. R. Co., 
87 N.E. 898, 201 Mass. 489. 


Mo.—Davis v. City Light & Trac- 
tion Co., 222 S.W. 884, 204 Mo.App. 
174; Fechley v. Springfield Traction 
Co., 96 S.W. 421, 119 Mo.App. 358. 


N.Y.—Caminez v. Brooklyn, ete., R. 
Co., 111 N.Y.S. 384, 127 App.Div. 138; 
MacGuire v. New York City R. Co., 
102 N.Y.S. 749, 52 Misc..594;- Ander- 
son v. Metropolitan St. R. Co., 61 N. 
Y.S. 899, 30 Misc. 104; Krintzman v. 
Interurban St. R. Co., 84 N.Y.S. 243. 


Ohio.—Toledo Rys. & Light Co. v, 
Mayers, 112 N.E. 1014, 93 OhioSt. 304; 
Ulrich v. Toledo Consol, St. R. Co., 
10 OhioCir.Ct. 635, 5 OhioCir.Dec. 111. 


Pa.—Kilpatrick Vv. Philadelphia 
Rapid Transit Co., 138 A. 830, 290 Pa. 
288. 

Wis.—Johnson vy. Superior Rapid 
Transit R. Co., 64 N.W. 753, 91 Wis. 
238. 


[a] Occupant participates in neg-: 


ligent operation of automobile when 
he tells the driver to cross in front 

of an approaching street car which 
they have just passed. Rivera v. 

aoa Electrica Rys. "Co;. (RE) -1b4 
. £30. 


[b] Reéntering automobile stalled 
on track is contributory negligence. 
Coleman v. Pittsburgh, H., B. & N.C. 
St. Ry. Co., 96 A. 1051, 251 Pa. 498. 


33. Corn Vv. Kansas City, C.-C. & 
St. Ry Cons EMo,)) +228. Shwe 78 > 
Davis v. City Light & Traction Co., 
222 S.W. 884, 204 Mo.App. 174. 


34 Ky.—Louisville Ry. Co. v. 
Wehner, 154 S.W. 1087, 153 Ky. 190. 


Md.—Washington, B. & A. R. Co. 
vy. State, 111 A. 164, 1386 Md. 108. 


Mo.—Beeson v. Fleming, 285 S.W. 
708, 315° Mol 1 77. 


Porto Rico.—Pla v. San Juan 
Light & Transit Co., 4 Porto Rico 
Fed. 138. 


Wash.—Camozzi v. Puget Sound 
Traction, Light & Power Co., 162 P. 
987, 94 Wash, 545. 


35. Care .required of driver 
supra §§ 384-397. 


386. Mayers v. Toledo R., etc., Co., 
22 OhioCir.Ct.N.S. 534; Minnich v. 
Easton’ Transit Co., 110° A:278, 267 
Pa. 200, 18 A.L:R. 296; Kirschbaum 
vy. Philadelphia Rapid Transit Co., 
73 Pa.Super. 536; Jackson v. Utah 
Rapid Transit Co., (Utah) 290 P. 
970. 


[a] Operation of vehicle.—An oc- 
cupant of an automobile is not 
charged with the duty of exercising 
all of the care-that it is necessary 
to exercise in order properly to oper- 
ate the automobile. Mayers v. Toledo 
R., ete., Co.; 22 OhioCir.Ct.N.S. 534. 


[b] It is error to place on a guest 
or passenger the duties and require- 
ments of the driver, and to charge 


see 


that he is not exonerated from any} 


duty by reason of the fact that he is 
not himself driving, as this is tan- 
tamount to holding him chargeable 
with any negligence of the driver. 
Toledo Rys. & Light Co. v. Mayers, 
112 N.E. 1014, 93 OhioSt. 304. 


37. Clarke v. Connecticut Co., 76 
A. 528, 83 Conn. 219. 


33. See supra § 384; text and note 
BI 


39. Clarke v. Connecticut Co., 76 


A. 5238, 88 Conn. 219, 224; Mayers v. 
poide R., ete., Co., 22 OhioCir-Ct.N.S. 


“What conduct on the passenger’s 
part is necessary to comply with his 
duty must depend upon all the cir- 
cumstances, one of which is that he 
is merely a passenger having no con- 
trol over the management of the vehi- 
cle in which he is being transported. 
Manifestly, the conduct which rea- 
sonable care requires of such a pas- 
senger will not ordinarily, if in any 
case, be the same as that which it 
would require of the driver. While 
the standard of duty is the same, the 
conduct required to fulfill that duty 
is ordinarily different because their 


| circumstances are different.” Clarke 
v. Connecticut Co., supra. 
40. Kilpatrick ia Philadelphia 


pad Transit Co., 188 A. 830, 290 Pa. 


41. Schroeder v. Public Service 
Ry: Co., (N.J.Sup:)), 118 A.-337. 


42. Vanek v, Chicago City Ry. Co., 
210 Tll.App. 148; Kirschbaum vy. Phila- 


delphia Rapid Transit Co., 73 Pa. 
Super. 536. j 
43. Kilpatrick v. Philadelphia 


Reig Transit Co., 188 A. 830, 290 Pa. 
44. Stussy v. Kansas _ City “Rys. 
Co., (Mo.App.) 228 S.W. 531. - 


45. Alabama Power Co. v. Elmore, 
130 So. 418, 222 Ala. 6. 


46. United R., ete., Co. v. Biedler,. 
56 A. 818, 98 Md.. 564; Salisbury v. 
Boston Elevated Ry. Co., 132 N.. 239, 
239 Mass. 430; Coughlin v. Rhode Is- 
land Co., 115 A. 323, 44 R.I. 64; Jack- 
son v, Utah Rapid Transit Co., (Utah) 
290 PB. 970. 


[a] As to keeping lookout for ap- 
preaching street cars.—Pigeon  v. 
Massachusetts Northeastern St. Ry. 
Co., 119 N.E. 762, 230 Mass. 392. . 


47. Ross v. Wells, 253 S.W. 28, 212 
Mo.App. 62. 


48. Hutchinson v. Sioux City Serv- 


ice Co., (lowa) 230 N.W. 387 (guest 
in front seat); Lambert v. HMastern 
Massachusetts St. Ry. Co., 134 N.E. 


340, 240 Mass. 495, 22 A.L.R. 1291. 


49. Miller v. Ft. Smith Light & 
en. Co., 206 S.W. 329, 136 Ark. 
72. 
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ele,®° and will look and listen at a crossing.®! Also, 
he has a right to rely, at least to some extent, on 
the assumption that the motorman will perform the 
duties imposed on him by law®? and exercise care to 
avoid a collision.5* 


Anticipation. The extent to which a guest or pas- 
senger in an automobile should anticipate an im- 
pending peril depends on the facts of each case.°* 
He is under no duty to anticipate that the driver 
will omit to exercise proper care in crossing a track®° 
or that a trolley car will advance at an excessive 
speed®*® and not under reasonable control.*’ 


[§ 402] cc. Looking for Cars. While he is not 
required to look constantly®* or under all cireum- 
stanees,°® frequently the circumstances are such as 
to require an occupant of an automobile or other 
vehicle to look for approaching street cars,°° and 
his failure to see the car in question constitutes con- 
tributory negligence precluding a recovery of dam- 
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[§§ 401-408 


ages for his death or injury where he could have 
seen the car in time to avoid the collision if he had 
looked properly®! and his failure is the proximate 
cause of the als we 


[§ 403] dd. Wanting or Protest. The failure of 
an oceupant of a vehicle to warn the driver of a 
threatened danger, or to object to, or protest against, 
the driver’s conduct, may constitute contributory 
negligence under some circumstances,®* as where 
the danger arises from an approaching street car®* 
and an attempt of the driver to drive on, along, or 
across the track in front of the car,®® the occupant 
has knowledge of the danger or in the exercise of 
reasonable care should have knowledge of it,°® and 
the driver apparently is unaware of the danger®’ 
or is driving recklessly or carelessly.6* However, 
the failure of an cccupant to give an alarm or warn- 
ing which would be of no avail to avoid the accident 


St. Louis, 


50. Smith v. Cleveland Ry. Co., 
164 N.H. 59, 30 OhioApp. 21. 


51. Kuhns v. Conestoga Traction 
Co., 188 A. 838, 290 Pa. 303 (workman | 
in rear of truck). 


52. Paducah Ry. Co. v. Nave, 265 
S.W. 289, 204 Ky. 733. 


53. Bombard v. Worcester Consol. 
St. Ry. Co., 124 N.E. 434, 234 Mass. 1. 


54. Kilpatrick Vv. Philadelphia 
Rapid Transit Co., 138 A. 8380, 290 
Pa. 288. 

55. Birmingham Ry., 
Power Co. v. Barranco, 
203 Ala. 639. 

56. Suchy v. Buffalo & Lake Hrie 
Traction Co., 129 A, 571, 283 Pa. 533. 


57. Suchy v. Buffalo & Lake Erie 
Traction Co., supra. 


58. Ziegler v. United Rys. Co. of 
(Mo.App.) 220 S.W. 1016; 
Kilpatrick v. Philadelphia -Rapid 
Transit Co., 188 A. 830, 290 Pa. 288, 
Coughlin v. Rhode Island Co., 115 
A, 323, 44 R.I. 64; Jackson v. Utah 
Rapid Transit Co., (Utah) 290 P. 970. 


fa] Rule applied.—In an action 
for injury sustained by plaintiff while 
riding in the rear seat of an automo- 
bile by being struck by a street car 
traveling at excessive speed, where 
both plaintiff and the driver looked 
before crossing the tracks and saw 
that the track was clear far enough 
to have observed an approaching car 
in ample time to avoid injury, if the 
ear had been operated in compliance 
with the speed ordinance, plaintiff 
was not required to continue to look 
until reaching the track. Ziegler v. 
United Rys. Co. of St. Louis, (Mo. 
App.) 220 S.W. 1016. 


59. Clarke v. Connecticut Co., 76 
A. 523, 83 Conn. 219. 


[a] hus (1) the character of the 
vehicle in which a person “is a pas- 
senger may be such, or his location in 
it, or the other circumstances, may be 
such, that to look or listen for ap- 
proaching cars, or other dangers, 
would be unnecessary and useless. 
Teor such a passenger to engage in 
conversation with fellow passengers, 
and entirely neglect to look out for 
dangers, or to observe the manner in 
which the vehicle is being operated, 
might be the conduct of a reasonably 
prudent person. It cannot be said, 
therefore, that in every case, and all 
the time, it is the duty of a gratui- 
tous passenger to use his senses, or 
to look and listen in order to discover 
approaching vehicles or other dan- 


Light & 
84 So. 839, 


gers, or that his failure to do so 
would be a failure to exercise due 
eare.” Clarke v. Connecticut Co., 76 

523, 83 Conn. 219, 224. (2) A 
guest in a truck slowing down at an 
intersection is not contributorily neg- 
ligent because he is reading a news- 
paper. Kilpatrick v. Philadelphia 
Ba Transit Co., 138 A. 830, 290 Pa. 


Conn.—Clarke v. Connecticut 
Can b0 5A O2os Sor CONN. 2.9. 


Ill.—Specht v. Chicago City Ry. 
Co., 223 Il.App. 384. 


Kan.—Gilbert v. Kansas City Rys. 
Come us iB 872. 109 | Kanriho Ww, 


Minn.—Wosika v. St. Paul vant R. 
Co., 88 N.W. 386, 80 Minn. 364 


Mo.—Friedman vy. United Hee Co. 
Se Louis, 238 S.W. 1074, 298 Mo. 


Ohio.—Toledo R., etc., Co. v. May- 
ers, 112 N.E. 1014, 98 OhioSt. 304. 


[a] Occupant seated beside driv- 
er.—Specht v. Chicago City Ry. Co., 
233 Ill.App. 384 (owner of vehicle); 
Toledo R., ete., Co. v. Mayers, 112 N. 
E. 1014, 93 OhioSt. 304. 


[b] Passenger standing on run- 
ning board of automobile truck.— 
Gilbert v. Kansas City Rys. Co., 197 
P. 872, 109 Kan. 107. 


[c] Joint contributor to hire of 
vehicle.—Wosika v. St. Paul City R. 
Co., 838 N.W. 886, 80 Minn. 364. 


61. U.S.—Summers ver 
Tramway Corporation, 43 RF. aay O86. 


Ill—Carden v. Chicago Rys. Co., 
210 Ill.App. 155; Bastien v. Chicago 
City R. Co., 189 Ill.App. 369. 


Kan.—Gilbert v. Kansas City Rys. 
ConeloTt PR. 872; L09 dans 107. 


Mass.—Lambert v. Eastern Massa- 
chusetts St. Ry. Co., 134 N.E. 340, 
240 Mass. 495, 22 A.L.R. 1291. 


Mo.,—Friedman v. United Rys. Co. 
oe Louis, 288 S.W. 1074, 293 Mo. 
235. 


Pa.—Laudenberger Easton 
Transit Co., 104 A. 588, 261 Pa. 288. 


[a] Alighting on or near track 
without looking for street car.— 
State v. Cumberland, ete., Electric R. 
Co.,.68. A. 197, 106 Md. 529, 16 L.R.A. 
N.S. 297; Loyle v. Boston Elevated 
Ry. Co., 157 N.B. 356, 260 Mass. 404; 
Will v. Boston Elevated Ry. Co., 142 
N.E. 44, 247 Mass, 250. 


62. McQuiston v. Shreveport Rys. 
Co., 124 So. 706, 12 La.App. 277. 


oe See infra text and notes 64— 


64. Ill.—Grifenhan Vv. Chicago 
Rys. Co., 132 N.E. 790, 299 Ill. 590 
[rev 220 Ill.App. 649]; Pienta v. Chis 
cago City Ry. Co., 120 N.H. 1, 284 ill. 
246 [rev 208 Ill.App. 309]. 


Ky.—Rice’s Adm’rs v. Kentucky 
Traction & Terminal Co., 273 S.W. 78, 
209 Ky. 538. 


Mo.—Beall v. Brie City Rys. Co., 
(App.) 228 S.W. 83 


Ohio.—Cincinnati Abid: Co. v. San- 
ders, 32 OhioCir.Ct. 413. 


Pa.— Gallup v. Pittsburgh Rys. Co., 
145 A. 78, 295 Pa. 208; Renner v. 
Tone, 116 A. 512, 273 Pa. 10. 


Utah.—Jackson v. Utah Rapid 
Transit Co., 290 P. 970. 


65. Thorpe v. Boston Elevated Ry. 
Co., 156 N.E. 748, 259 Mass. 415; Lea- 
pard vy. Kansas City Rys. Co., (Mo. 
App.) 214 S.W. 268;° Rogers v. Phila- 
delphia Rapid Transit Co., 97 Pa. 
Super. 533; Lits v. Philadelphia Rapid 
Transit Co., 97 Pa.Super. 344; Kirsch- 
baum v. Philadelphia Rapid Transit 
Co., 73 Pa.Super. 536. 


66. Ill.—Pienta v. 
Ry. Co., 120 N.B 
208 Ill.App.' 309]. 


Ky.—Rice’s Adm’rs v. Kentucky 
Traction Ss iaheney: Co., 273 S.W. 78, 
209 Ky. 538 


Paper tapeet ks be meet thse Co. ive 
Sanders, 82 OhioCir.Ct. 413 


Pa.—Gallup v. Pittsbutgh Rys. Gea 
145 A. 738, 295 Pa. 208; Renner v. 
Tone, 116 A. 512, 273 Pa. 10; Minnich 
Vv. Faston Transit Co., LLOCAM 2 ssa or 
Pa. 200, 18 A.L.R. 296. k 


Utah.—Jackson  v. 
Transit Co., 290 P. 970 


67. Jackson v. Utah Rapid Trans- 
it Co., Supra. 


68. Miller v. Ft. Smith Light & 
Traction Co., 206 S.W. 329, 1386 Ark. 
272; Lambert v. Eastern Massachu- 
setts St. Ry. Co., 134 N.E. 340, 240 
Mass, 495, 22, A.L.R. 1291; Kilpat- 
Tick Jove Philadelphia Rapid Transit 
Co., 188 A. 830, 290 Pa. 288; Nelson 
v. Johnstown "Traction Cow TA Gene 
9183. 200" Pa. PUSR ese ve Philadelphia 
Rapid Transit Co., 114 A. 634, 271 Pa. 
232; Jackson v. Utah Rapid Transit 
Co.,. (Utah) 290 P. 970. 


Chicago City 
. 2, 284° Tll, 246 [rev 


Utah Rapid 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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does not constitute contributory negligence;*® and 
where the driver is not negligent in attempting to 
eross ahead of the street car in question, a passen- 
ger, confronted with the same conditions, is not 
negligent in taking no active steps to prevent the 
driver’s attempt.7° 


[§ 404] (j) Driver or Occupant of Fire or Police 
Vehicle. The mere fact that a fire engine, truck, 
or wagon has a right of way over street cars, whether 
by statute, ordinance, or otherwise,’! does not re- 
lieve the driver thereof from exercising ordinary 
care, in driving across street car tracks, to avoid a 
collision,’? and if by reason of his failure to exer- 
cise due care a collision with a car occurs, resulting 
in injuries to him or to his engine or truck, there 
can be no recovery therefor from the street rail- 
road company.‘* However, the driver and firemen 
riding on the truck or apparatus are required to 
exercise only what is ordinary and reasonable care 
in view of the facts, circumstances, and exigencies 
of the particular situation;7* and by reason of the 
necessity of proceeding with haste and the greatest 
practicable speed, the loud alarm sounded by them, 
and the law or custom as to yielding the right of 
way to fire apparatus, many of the rules governing 


Corn v. Kansas City, C. C. & 
Shed: Ry. -Co.%. €Mo.)228)S.W: . 78; 
Beall v. Kansas City Rys. Co., (Mo. 
App.) 228 S.W. 834. 


[a] Rule applied where: (1) An- 
other passenger was shouting alarm. 
Hogan v. New Orleans Public Service, 


Rice CLG, 
210. 


75. 
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N.Y.—New York y. Metropolitan St. 
R. Co., 85 N.Y.S. 693, 90 App.Div. 66 
[aff 75 N.E.°1128, 182 N.Y. 536]. 


Wis.—Hanlon v. Milwaukee Electric 
Co., 95 N.W. 100, 118 Wis. 


Oklahoma Ry. Co. v. Thomas, 
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the conduct of an ordinary traveler in the pursuit 
of his private business are inapplicable,7® they 
being permitted to exercise less care, caution, and 
deliberation,’® and often being required to take 
greater risks,’ than a private person. They have a 
right to assume that the motorman of an approach- 
ing street car will stop it or otherwise comply with 
a statute, ordinance, or custom as to yielding the 
right of way to fire apparatus.78 


Imputed negligence.*® The negligence of the driv- 
er cannot be imputed to another fireman-on his truck 
or wagon,®° and it is not necessarily imputable to 
the captain of the hose company where the captain 
cannot, and does not attempt to, control the action 
of the driver.*! Also, the negligence of the driver 
of a patrol wagon is not to be imputed to a police 
officer whose duty it is to go with the wagon where- 
ever it is driven by the chauffeur and who has no 
control over the latter;*? but it is imputable to an 
occupant who is in charge of the wagon and in ¢on- 
trol of the driver,®* especially where he knows that 
the driver is inexperienced in the particular work 
in which he is engaged.*¢ ; 


[§ 405] g. Children and Others under Disability 
—(i) Children.*® Where a child, of such tender 


Co. of St. Louis, 145 S.W. 861, 165 
Mo.App. 14. 


77. Warren v. Mendenhall, 79 N.W. 
661, 77 Minn. 145; Oklahoma Ry. Co. 
v. Thomas, 164 P. 120, 63 Okl. 219, 
L.R.A.1917E 405. 


78. %Ind.—Indianapolis Traction & 


131 So. 756, 132 So. 425, 16 La.App. 
637. (2) The guest did not see the 
street car until long after it was seen 
by the driver and at a time when the 
collision was imminent. Beall  v. 
Kansas City Rys. Co., (Mo.App.) 228 
S.W. 834. - 


70. Lindquist’ v. Duluth St. Ry. 
Co., 184 N.W. 690, 175 Wis. 158. 


71. See supra § 300. 


72. Birmingham R., etc., Co. v. 
Baker, 28 So. 87, 126 Ala. 135; Indian- 
apolis Traction & Terminal Co. v. 
Hensley, 115 N.E. 934, 186 Ind. 479; 
Guiney v. Southern Electric R. Co., 
67 S.W. 296, 167 Mo. 595; Woods v. 
Public Service Co., 85 A. 1016, 84 N.J. 
Law 171. 


[a] It is negligence for such a 
driver in going to a fire to approach 
a street traversed by street cars with- 
out having his horses under such con- 
trol as to permit of his stopping 
them. Garrity v. Detroit Citizens’ 
St. R. Co., 70 .N.W. 1018, 112. Mich. 
369, 37 L.R.A. 529; Woods v. Public 
Service Co., 85 A. 1016, 84 N.J.Law 
"ype 


73. Birmingham R., etc., Co. Vv. 
Baker, 28 So. 87, 126 Ala. 135; Guiney 
v. Southern Electric R. Co., 67 S.W. 
296, 167 Mo. 595. 


74. Ind.—Indianapolis Traction & 
Terminal Co. v. Hensley, 115 N.E. 
934, 186 Ind. 479. 


Iowa.—Quinn v. Dubuque St. R. Co., 
94 N.W. 476. 


Minn.—Warren v. Mendenhall, 79 N. 
W. 661, 77 Minn. 145. 


Mo.—Malone v. Kansas City Rys. 
Co., (App.) 2382 S.W,. 782; Green v. 
United Rys. Co. of St. Louis, 145 S. 
W. 861, 165 Mo.App. 14; Burleigh v. 
St. Louis Transit Co., 102 S.W. 621, 
124 Mo.App. 724. 


N.J.—Consolidated Traction Co. v. 
Chenowith, 34 A. 817, 58 N.J.Law 416. 


164 P. 120, 68 Okl. 219, L.R.A.1917H, 
405; Hanlon v. Milwaukee HBlectric 
va ete., Co., 95 N.W.:100, 118 Wis. 


[a] Fireman is not in same situa- 
tion as an ordinary traveler approach- 
ing a street crossing. Malone v. Kan- 
eee City Rys. Co., (Mo.App.) 232 S.W. 
782. 


[b] Rule that person approaching 
street car track is bound to look and 
listen (1) and to continue to look and 
listen up to the last moment, when 
his acts would have been of any vir- 
tue in preventing a collision with a 
car, is inapplicable to the driver of a 
hose cart approaching a street rail- 
road crossing. Hanlon v. Milwaukee 
Electric R., ete., Co., 95 N.W. 100, 
118 Wis. 210. (2) A fireman riding on 
an engine or truck driven by another 
is ordinarily not required to keep a 
vigilant watch for cars. Quinn v. Du- 
buque St. R. Co., (Iowa) 94 N.W. 476; 
Burleigh v. St. Louis Transit Co., 102 
S.W. 621, 124 Mo.App. 724. 


[c] Rate. of speed.—(1) The mere 
fact that a fire engine or truck was 
driven at the time of the accident at 
a greater rate of speed than was al- 
lowable in the streets for a private 
carriage does not constitute contribu- 
tory negligence. Chicago City R. 
Co. v. McDonough, 125 Ill.App. 223 
fate ONES bY Ts) 22d et, . 69 a5(2) 
Driving at the speed usual in going to 
a fire cannot be considered negligence 
per se. Green v. United Rys. Co. of 
St..Louis, 145 S.W. 861, 165 Mo.App. 
14. (3) Driving at a speed of from 
ten to fifteen miles an hour is not 
such contributory negligence as will 
preclude the driver from recovery for 
injuries received in a collision with 
a street car. Flynn vy. Louisville R. 
Co., 62 S.W. 490, 110 Ky. 662, 23 Ky.L. 
57. 


76. Spellman v. Metropolitan St. 
Ry. Co., 124 P. 363, 87 Kan. 415, Ann. 
Cas.1913E 230; Green v. United Rys. 


Terminal Co. v. Smith, 128 N.E. 38, 
190 Ind. 698; Indianapolis Traction & 
Terminal Co. v. Howard, 128 N.E. 
35, 190 Ind. 97; Indianapolis Traction 
& Terminal Co. v. Hensley, 115 N.E. 
934, 186 Ind. 479. 


Mo.—Malone v. Kansas City Rys. 
Co., (App.) 232 S.W. 782. 


N.Y.—New York v. Metropolitan St. 
R. Co., 85 N.Y.S. 693, 90 App.Div. 66 
[aff 75 N.H. 1128, 182 N.Y. 53867. 


Okl.—Oklahoma Ry. Co. v. Thom- 
as, 164. P,) 120, 63" Oki. 219, (eR TA. 
1917E 405. 


Wis.—Hanion v. Milwaukee Elec- 
tric R.}\ ete.;  Co.;, 95 INGWe LOO} 248i 
Wis. 210. 


See Theisen v. Detroit United Ry., 
127 N.W. 708, 1638 Mich. 68 (the driv- 
er’s knowledge of the custom to obey 
an ordinance as to stopping has a ma- 
terial bearing on the question of con- 
tributory negligence). 


79. Generally see Negligence § 593. 


80. Burleigh v. St. Louis Transit 
Co., 102 S.W. 621, 124 Mo.App. 724; 
Geary v. Metropolitan St. R. Co., 77 
N.Y.S. 54, 738 App.Div. 441; 82 N.Y.S. 
1016, 84 App.Div. 514 [aff 69 N.E. 
1123, 177 N.Y. 535]; Spittle v. Char- 
lotte Electric Ry. Co., 95 S.E. 910, 175 
N.C. 497. 


81. Spellman v. Metropolitan St. 
Ry. Co., 124 P. 363, 87 Kan. 415, Ann. 
Cas.1915H 230. 


gs2. Hogan v. Fleming, 
875, 218 Mo.App. 172. 


83. Bofill v. New Orleans Ry. & 
Light Co., 66° So. 339, 135 La. 996, “L, 
R.A,1915C, 419. 


84. Bofill v. New Orleans Ry. & 
Light Co., supra. 

85. Contributory negligence of 
parent see Negligence §§ 561-565, 576, 
577, 592; Parent and Child § 118. 


265 S.W. 
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years that he is incapable of appreciating and avoid- 
ing danger, is injured through the negligent opera- 
tion of a street railroad, he may be declared as a 
matter of law to be free from contributory negli- 
While a child of sufficient mental capacity 
and experience to appreciate, to a limited extent at 
least, the danger of going on or near a street rail- 
road track, is not required in doing so to exercise 
the same degree of care and caution as a person of 
mature years is required to exercise,** he is required 
to exercise such, and only such, care and precaution 
as may be reasonably expected of a child of his 
age, experience, intelligence, judgment, and capacity, 


gence.5°® 


86. Ind.—Indianapolis St. R. Co. 
Schomberg, (App.) 71 N.E. 237. 


Ky.—Louisville R. Co. v. Gaar, 112 
S.Ww. 1130. 


Mo.—Malott v. Harvey, 
940, 199 Mo.App. 615. 


N.Y.—Mangam vy. Brooklyn R. Co., 
38 N.Y. 455, 98 Am.D. 66 [aff 36 Barb. 
230]; Kaplan v. Metropolitan St. R. 
Co., 90 N.Y.S. 585, 98 App.Div. 133. 


Pa.—Goldberg v. Philadelphia Rap- 
id Transit Co., 149 A. 104, 299 Pa. 79; 
Drenberg v. Mahoning & S. Ry. & 
Light Co., 55 Pa.Super. 218. 


Porto Rico.—Zanabria v. Ponce R., 
etc., Co., 4 Porto Rico Fed, 4. 


W.Va.—Prunty v. Tyler Traction 
Co., 110 S.E. 570, 90 W.Va. 194. 


__ Man.—Wald vy. Winnipeg Electric 
R. Co., 18 Man. 134, 9 WestL.R. 109. 


87. Ill.—Kravitz v. Chicago City 
Ry. Co., 174 Ill.App. 182; West Chi- 
cago St. R. Co. v. Stoltenberg, 62 Ill. 
App. 420. But see Binder v. Chicago 
City Ry. Co., 175 Tll.App. 503 (a per- 
son slightly more than sixteen years 
of age is chargeable with the same 
degree of care for his safety from in- 
jury by being struck by street cars as 
might reasonably be expected of an 
adult, where such person was born in 
‘Chicago, resided on a street on which 
cars were operated, was graduated 
from grammar school, and attended 
a night high school). 


Kan.—Consolidated, etc., R. Co. v. 
Wyatt, 52 P. 98, 59 Kan. 772. 


Mass.—Kyle v. Boston Elevated Ry. 
Co., 102 N.E. 310, 215 Mass. 260, L.R.A. 
191L.7F, 164. 


Mo.—Brown vy. St. Louis, etce., 
Co., 106 S.W. 83,,127 Mo.App. 499. 


N.Y.—Glynn v. New York City R. 
‘Co., 110 N.Y.S. 836. 


Ohio.—Miller v. Cincinnati 
‘Co., 5 OhioN.P.N.S. 489. 


Or.—Dubiver v. City R. Co., 74 P. 
915,> 75) P. 693, 44 Or. 227. 


88. Ala.—Birmingham R., etc., Co. 
v. Landrum, 45 So. 198, 153 Ala. 192, 
127 Am.S.R. 25. 


Cal.—George v. Los Angeles R. Co., 
Dome wisks, La6.Cal sore 7.7 Anus IR: 
184, 46 L.R.A. 829. 


Conn.—Lederer v. Connecticut Co., 
DTA.) 7385) °95 Conn, b20- 


Del.—Di Prisco v. Wilmington City 
R. Co., 57 A. 906, 20 Del. 527. 


Il1.—Chicago City R. Co. v. Wilcox, 
OG Nek 899) S88 Te Si 0,8 21 TudtvA, 
76 [aff 33 Ill.App. 450]; West Chica- 
go St. R. Co. v. Stoltenberg, 62 I1l1. 
App. 420. 


Ind.—Indianapolis St. R. Ca v. 
‘Schomberg, 72 N.E. 1041, 164 Ind, 111; 
Citizens’ St. R. Co. v. Hamer, 62 N.R. 
1658, 68 N.E. 778, 29 Ind.App. 426. 


Vv. 


204 S.W. 


R. 


Tract. 


“95. S.W. 898, 198 Mo. 546; 
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\ 


Iowa.—Long v. Ottumwa Ry. & 
Light Co., 142 N.W. 1008, 162 Iowa 11. 


Ky.—Louisville R. Co. v. Phillips, 
58 S.W. 995, 22 Ky.L. 342. 


Me.—Colomb v. Portland, 
R. Co., 61 A. 898, 100 Me. 418. 


Md.—Baltimore, etc., R. Co. v. State, 
30 Md. 47. 


Mass.—Sheehan v. Boston & N. St. 
Ry. Co.,-102 N.E. 690, 215 Mass. 463; 
Walukewich v. Boston & N. St. Ry., 
102 N.E. 311, 215 Mass. 262; Burns v. 
Worcester Consol. St. R. Co., 78 N.E. 
740, 193 Mass. 68. 


Mo.—Wise v. St. Louis Transit Co., 
Mullin v. 
St. Louis Transit Co., 94 S.W. 288, 196 
Mo. 572; Ruschenberg v. Southern 
eee te R. Co., 61 S.W. 626, 161 Mo. 


etc., St. 


N.J.—Fitzhenry v. Consolidated 
ee Co., 46 A. 698, 64 N.J.Law 


N.Y.—Thompson v. Buffalo R. Co., 
39 N.E. 709, 145 N.Y. 196; Grealish 
V2 -Brooklyn,.@. (©. & SS Ro. -td4 
N.Y.S. 582, 130 App.Div. 238 [motion 
to dism appeal den 88 N.E. 1120, 195 
NG 563. uand Vari ON. Ee do 8 
N.Y. 540]; West v. Metropolitan St. 
R. Co. 94 N.Y.S. 250, 105. App Div. 
3873; Dempsey v. Brooklyn Heights 
R. Co., 90 N.Y.S. 639, 98 App.Div. 182; 
Muller vy. Brooklyn Heights R. Co., 
45 N.Y.S. 954, 18 App.Div. 177; Glynn 
Se New York City Ri Co., 110 N.Y.S. 

36, 


Or.—Dubiver v. City R. Co., 74 P. 
915,/75 -P.1693,.44 Or.) 227. 


Pa.—Warner Railroad Co., 6 
Phila. 537. 


Utah.—Riley v. Salt. Lake Ranvid 
Transit ,Con—.3% ‘Ps 6S, + 10. Utah «428 
[error dism 16> S.Ct. 1205, 163 -UeS. 
703, 41 L.Ed. 308]. 


Wash.—Roberts v. Spokane St. R. 
Gore ee P. 506, 23 Wash. 325, 54 LR. 
A. 184. 


[a] Matters which alone are not 
decisive include: (1) Knowledge of 
danger. Birmingham R., ete., Co. v. 
Landrum, 45 So. 198, 153 Ala. 192, 127 
Am.S.R. 25; Lederer v. Connecticut 
Co., 111 A. 785, 95 Conn. 620; Long 
v. Ottumwa Ry. & Light Co., 142 N.W. 
1008, 162 Iowa 11. (2) Abstract in- 
telligence of children of same age. 
Grealish v. Brooklyn, Q. C. & S. : 
Co., 114 N.Y.S. 582, 130 App.Div. 238 
[motion to dism appeal den 88 N.ER. 


Vv. 


1120,° 195 Noy. 563,. and aff 92° N&R: 
1114, 197 N.Y. 540]. 
89. Citizens’ St. R. Co. v. Hamer, 


62 N.E. 658, 63 N.E. 778, 29 Ind.App. 
426; Kitay v. Brooklyn, etc., R. Co., 
48 N.Y.S. 982, 23 App.Div. 228; Ellick 
v. Metropolitan St. R. Co., 44 N.Y.S. 
523, 15. App.Div. 556; Young v. At- 
lantic Ave. R. Co., 31 NvyY.S: 441, °10 
Misc. 541; Huerzeler v. Central Cross- 
town R. Co., 20 N.Y.S. 676, 1 Misc. 136 
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[§ 405 


under the cireumstances,*® as where he is attempt- 
ing to eross in front of an approaching car;*° and 
if he fails to exercise such care and precaution, 
whereby he is killed or injured, he is guilty of con- 
tributory negligence-precluding: a recovery.’ Thus 
it has been held that a child is guilty of contribu- 
tory negligence precluding a recovery, if he is of 
sufficient age and intelligence to appreciate danger 
and take such precautions as such a child would be 
reasonably expected to take, where he carelessly 
or heedlessly attempts to cross in front of a ear which 
he sees approaching in dangerous proximity,°* or 
he goes on the tracks without properly looking or 


[aff 34 N.B. 1101, 1389 N.Y. 490]; Mil- 
ler v. Cincinnati Tract. Co., 5 Ohio 
N.P.N.S. 489. 


[a] Failure of child of ordinary 
intelligence to look in both directions 
for an approaching car, before run- 
ning across the tracks, is not neces- 
sarily conclusive evidence of contrib- 
utory negligence. Murphy v. Derby 
St. R. Co., 47 A. 120, 73 Conn. 249. 


90. Colo.—Pueblo Electric St. R. 
Co. v. Sherman, 53 P. 322, 25 Colo. 
114, 71 Am.S.R. 116. 


Conn.—Jollimore v. Connecticut Co., 
85 A. 373, 86 Conn. 314. 


Ind.—Indianapolis Traction & Ter- 
minal Co. v. Croly, 96 N.E. 973, 98 
N.E. 1091, 54 Ind.App. 566. 


Ky.—Taylor v. South Covington, 
etc., St. R.-Co., 20 SVW.22:75, t4kK ye. 


355. 


Md.—McMahon vy. 
R. Co., 39 Md. 438. 


Mass.—Sullivan v. Bostcn Elevat- 
ed Ry. Co., 146 N.E. 24, 250 Mass. 
476; Adams v. Boston Elevated Ry. 
Co., 110 N.B. 965, 222 Mass. 350, L.R. 
A.1917F, 165; Kallio v. Worcester 
Consolidated St. Ry., 109 N.E. 814, 222 
Mass. 121; McManus v. Boston Ele- 
vated. Ry.,. 103 N.H. 301, 216 . Mass. 
191; Bothwell v. Boston Elevated Ry. 
Co., 102 N.E. -665, 215 Mass. 467, L.R. 
A.1917F, 167, Ann.Cas.1914D 275; 
Walukewich v. Boston & N. St. Ry., 
102 N.E. 311, 215 Mass. 262; Murphy 
v. Boston El. Co., 73 UNE 12018, 
188 Mass. 8; Sewell v. New York, 
ete., R. Co., 50 N.E. 541, 171 Mass. 302; 
Mullen v. Springfield St. R. Co., 41 
N.E. 664, 164 Mass. 450. 


Mich.—Flintoff v. Muskegon Trac- 
tion & Lighting Co., 175 N.W. 438, 208 
Mich. 527; Wade v. Detroit, etc., R. 
Co., 115 N.W. 7138, 151 Mich. 684. 


N.J.—North Hudson County R. Co. 
oe meat: 32 A. 216, 57 N.J.Law 


Northern Cent. 


N.Y.—Hogan vy. Central Park, etce., 
R. Co.; 26 NB. 950, 124 N.Y. 647, 4 
Silv.A. 362 [rev 11. N.Y.S. 588, 58 N. 
Y.Super. 322]; Lichtbach v. Kelbach, 
186 N.Y.S. 126. 


Ont.—Hackett v. 
10 Ont.W,R. 582. 


See Fogelsong v. Peoria Ry. Ter- 
minal Co., 203 Ill.App. 546 (deeming 
it very questionable whether plaintiff 
exercised reasonable care for his own 
safety and was free from contributory 
negligence). 


91. La—Downey v. Baton Rouge 
Vetere etc., Co., 47 So. 8387, 122 Tia, 
481. 


Mass.—Casey v. Boston El. R. Co., 
83 N.E. 867, 197 Mass. 440; Holian v. 
Boston Hl, R. Co., 80 N.E. 1, 194 Mass. 
V4 AT MR AGN Ss abet 


N.J.—Brady v. Consolidated Trac- 
tion Co., 42 A. 1054, 68 N.J.Law 25. 


Toronto” Ri keor 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 405-407] 


listening for an approaching car which he could have 
discovered in time to avoid the aecident,®? as where 
he attempts to cross without properly looking or 
listening, immediately behind another ear.?? 


[§ 406] (2) Old, Infirm, or Afflicted Persons.°4 

hile a person who is afflicted with some physical 
disability, as where he is aged, feeble, crippled, de- 
formed, very large, deaf, nearsighted, or without the 
use of one eye, has a right, in the exercise of due 
eare, to walk or drive unattended on or across a 
public street on which there are street railroad 
tracks,®® and his exercise of this right does not con- 
stitute contributory negligence as a matter of law,°® 
or under all circumstances,®’ his disability, instead 
of relieving him from the duty of exercising ordi- 
nary care in going on or near a street railroad 
track,°* imposes on him the duty of exercising great- 
er and unusual care and precaution, in proportion 
to the disability, to avoid injury.®°® If some of his 
senses are impaired, he must be more vigilant in 
the use of his remaining senses,! as where his hear- 
ing is defective, he should be more alert in the use 
of his other senses;? and if a deaf person care- 
lessly goes on, along, or in close proximity to, the 
tracks without properly looking for an approach- 


N.Y.—Bambace v.- Interurban St. 
Ry Co. 8&0). N.B. 913, 188 “N.Y 288; 
Tjaden v. Brooklyn Heights R. Co., 
130 N.Y.S. 280, 145 App.Div. 581. 

R.I.—Poland v. Union R. Co., 58 A. | U-R-A.N.S, 1176. 
G5er7 26 Reis 2 15. 94. 


92. Ill.—Koehler y. Chicago City | 946-551. 
Ry. Co., 166 Ill.App. 571. 95. 
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Rin Co. 92) SO. 823,000 dud ANN. “Loos 
Stackpole v. Boston El. R. Co., 79 N.E. 
740, 193 Mass. 562; 
Island Co., 77,A. 1088, 31 R.I. 534,31 


Generally see Negligence 


Smallwood y. Boston Elevated 
Ry. Co., 104 N.E. 748, 217 Mass. 375; 


[60 C.J.] 525 


ing car, which he could have discovered in time to 
avoid injury, he is guilty of contributory negligence 
precluding a recovery. 


Sudden or temporary incapacity. By reason of 
being drugged,* or becoming sick or otherwise provi- 
dentially incapacitated,® a person may be incapable 
of contributory negligence. Also, the fact that a 
person was intoxicated when killed or injured does 
not preclude the recovery of damages unless the 
intoxication contributed to the death or injury;® 
but there can be no recovery of damages for death 
or injury caused by contributory negligence arising 
from voluntary intoxication.’ 


[§ 407] 7. Injury Avoidable Notwithstanding 
Plaintiff’s Negligence—a. In General. Under a rule 
of general application,*® the fact that a person killed 
or injured through the operation of a street railroad 
was negligent in placing himself in a position of per, 
il on or near a track will not preclude the recovery 
of damages from the street railroad company where 
the company or its servants had notice of his per- 
ilous position and thereafter, by the exercise of 
ordinary and reasonable care, could have avoided 


Co., 74 S.W. 141, 101 Mo.App. 77. (2) 
He must use his sense of sight to a 
greater extent than if his hearing 
were good. Brereton v. Milford & U. 
St. Ry. Co., 111 N.E. 715, 223 Mass. 
§§ 130. 

3. Ala.—Birmingham Ry., Light & 
Power Co. v. Norton, 61 So. 459, 7 Ala. 
App. 571. : 


Gettler v. Rhode 


La.—Kaiser v. New Orleans, etc., 
RaCoy sas50. Co,oh0e lua. 539. 


Me.—McKinnon v. Bangor Ry. & 
Blectric Co., 101 A. 452, 116 Me. 289. 


Mass.—kKelley v. Boston & N. St. 
Ry. Co., 111 N.E. 1045, 223 Mass, 449; 
Kyle v. Boston Elevated Ry. Co., 102 
N.E. 310, 215 Mass. 260, L.R.A.1917F 
164; Morey v. Gloucester St. R. Co., 
50 N.E. 530,171 Mass. 164. 


Mich.—Henderson y. Detroit Citi- 
zens’ St. R. Co., 74 N.W. 525, 116 Mich. 
368. 


Mo.—Mullin v. St. Louis Transit 
Co., 94 S.W. 288, 196 Mo. 572; Jett 
vyalCentral lectric: R. Co... 77. SuW. 
738, 178 Mo. 664. ‘ 


N.J.—Brady v. Consolidated Trac- 
tion Co., 45 A. 805, 64 N.J.Law 373; 
Sheets v. Connolly St. R. Co., 24 A. 
483, 54 N.J.Law 518. 


N.Y.—Pinder v. Brooklyn Heights 
Peon OGL IN. ba4 0D, DV ScyNAY coke), 
Biederman v. Dry Dock, etc., R. Co., 
66 N.Y.S. 594, 54 App.Div. 291; Weiss 
v. Metropolitan St. R. Co., 53 N.Y.S. 
449, 33 App.Div. 221 [aff 5 N.H. 1132, 
165 N.Y. 665]; Ledman v. Dry Dock, 
etc., R. Co., 50 N.Y.S. 895, 28 App.Div. 
LO 


Wis.—Wills v. Ashland Light, etc., 
R. Co., 84 N.W. 998,108 Wis. 255; 
Ryan v. La Crosse City R. Co., 83 N.W. 
770, 108 Wis. 122. 


See Citizens’ St. R. Co. v. Hamer, 
62 N.E. 658, 63 N.E. 778, 29 Ind.App. 
426 (the fact that a child seven years 
old, injured by a street car while 
crossing the track, could have seen 
the approaching car, is a fact to be 
considered in connection with other 
circumstances in determining the 
child’s negligence, but is not sufficient 


‘in itself to show such negligence). 


93. Loyocano v. New Orleans Ry. 


& Light Co., 98 So. 269, 154 La. 852; 
-O’Rourke v. New Orleans City, etc., 


Spreng v. Detroit United Ry., 163 N. 
W. 926, 197 Mich. 348. 


96. Robbins v. Springfield St. R. 
Co., 42 N.E. 334, 165 Mass. 30; Neff 
v. Wellesley, 20 N.E. 111, 148 Mass. 
487, 2 L.R.A. 500. 


97. Drusky v. Schenectady Ry. Co., 
149 N.Y.S. 762, 164 App.Div. 406. 


98. Flynn. v. Pittsburgh Rys. Co., 
SSeAl 2070 284 Pan ssore sop li AON Ss 
1055. 


[a] Slight defect in eyesight of a 
pedestrian crossing a street in front 
of a street car does not excuse him 
from looking. Zucker v. Whitridge, 
98 N.E. 209, 205 N.Y. 50, 41 L.R.A.N.S. 
683, Ann.Cas.1913D 1250. 


99. La.—Handy v. New Orleans 
Public Service, 120 So. 271, 10 La. 
App. 72. 


Md.—Baltimore Traction Co. v. 
Wallace, 26 A. 518, 77 Md. 435. 


Mass.—Callaghan v. Boston El. R. 
Co., 86 N.H. 767, 200 Mass. 450. 


N.Y.—Cowan v. Third Ave. R. Co., 
9°N-Y.S. 610" [aff 30 -N.b. 1152, 132 
NevegooS ls 


Pa.—Flynn vy. Pittsburgh Rys. So.3 
SS PA 207, 234 2Pawse5, 00.00... AIN:S. 
1055. 


Poet. Smith) Tight, eete.,1 (Co. vw 
Barnes, 96 S.W. 976, 80 Ark. 169. 


2. Ft. Smith Light, etc., Co.- v. 
Barnes, supra; Foster v. Cumberland 
Gounty Power & Light Co.,: 100 A. 
833, 116 Me. 184, L.R.A.1917H, 1044; 
Smallwood v. Boston Hlevated Ry. 
Co., 104 N.E. 748, 217 Mass, 375; Ad- 
ams v. Boston, etc., R. Co., 78 N.E. 
117, 191 Mass. 486. 


[a] Sight.—(1) The fact that a 
person is deaf imposes on him the 
duty of looking to learn whether he 
may safely proceed in crossing a 
track. Aldrich v. St. Louis Transit 


Conn.—Kerr v. Connecticut Co., 140 
A. 751, 107 Conn. 304. 


Iowa.—Beem y. Tama, ete., Hlec- 
trie R., etc, €Co:, 73 NSW. 1045; 104 
Iowa 563. 


Me.—Foster v. Cumberland County 


Power & Light Co., 100 A. 833, 116 
Me. 184, L.R.A.1917H, 1044. ; 
Mass.—Smallwood y. Boston Hle- 


vated Ry. Co., 104 N.E. 748, 217, Mass. 
375; Adams vy. Boston, etc., St. R. Co.,’ 
18 N.E. 117, 19% Mass. 486; Hall v. 
West End St. R. Co., 47 N.E. 124, 168 
Mass. 461. d 


Mo.—Bennett v. Metropolitan St. R. 


Co., 99 S.W. 480, 122 Mo.App. 703; 
Shanks y. Springfield Traction Co., 
74. S.W. 386, 101 Mo.App: 702. 


N.Y.—Laschinger v. Union Ry. Co. 
of New York City, 169 N.Y.S.' 65, 102 
fisc. 550. 

Tex.—Fontana y. Port Arthur Trac- 
tion Co., (Civ:App.) 235 S.-W. 1098. 


Wash.—Worsey v. Tacoma Ry. & 
Power Co., 233 P. 282,'133: Wash. 74. 


Ont.—Jones v. Toronto & York Ra- 
dial R. Co., 25 Ont.L. 158, 20 Ont.W.R. 
460 [rev 23 Ont.L. 331, 18 Ont.W.R. 
498, 966, 2 Ont.W.N. 684, 979]. 


4. Herrick v. Washington Water 
Power Co., 134 P. 934, 75 Wash. 149, 
48 L.R.A.N.S. 640. 


5. King v. Connecticut Co., 149 A. 
219, 110 Conn. 615 (attack of cerebral 
thrombosis); Herrick vy. Washington 
Water Power Co., 134 P. 934, 75 Wash. 
149, 48 L.R.A.N.S. 640. 


6. Labrecque v. Donham, 127 N.E. 
534, 200 Mass. 10. 


7. Kaiser v. Minneapolis St. Ry. 
Co., 181 N.W. 569, 147 Minn. .278; 
Seates v. Rapid Transit Ry. Co., (Tex. 
Civ.App.) 171 S.W. 503. 


8. See Negligence § 539. 


526 [60 C.J.] 


injuring him.® 


discovered peril.”'° 


9. U.S.—Little Rock Ry. & Elec- 
trie Co.°vi Billings) 187 B. 96'0; 110 
C.C.A, 80; Denver City Tramway 
Co. v. Cobb, 164 F. 41, 90 C.C.A., 459. 


Ala.—Birmingham Ry., Light & 
Power Co. vy. Drennen, 67 So. 386, 190 
Ala. 176; Birmingham R., ete., Co. v. 
Hayes, 44: So. 1082, 158. Ala. .178; 
Birmingham R., ete., Co. v. Jones, 45 
So..177, 153 Ala. 157; Birmingham R., 
é6te., Co, “v. Clarke, 41 So. 829; Bir- 
mingham R., etc., Co. v. Ryan, 41 So. 
616, 148 Ala. 69; Birmingham R., 
ete.,, Co. v. Brantley, 37 So. 698, 141 


Ala, 614; Alabama Power Co. y. Brad- 


ley, 98 So. 73, 18 Ala.App. 533; Ar- 
mour & Co. v. Alabama Power Co., 
84 So. 628, 17 Ala.App. 280. See Boy- 
ette v. Bradley, 100 So. 647, 211 Ala. 
370, 377 (“the initial negligence of 
plaintiff's driver may not be a bar to 
a recovery for defendant’s subsequent 
negligence’). 


Ark.—Ft. Smith Light, etc., Co.'v. 
Bint, 799) SAW. 79, (81° Ark,” 2313°> Ft. 
Smith Light, ete., Co. v. Barnes, 96 
S.W. 976, 80 Ark. 169; Citizens’ St. 
R.'Co. v. Steen, 42 Ark. 321. 


Cal.—Arnold v. San Francisco-Oak- 
Jand Terminal Rys., 164 P. 798, 175 
Cal. 1; Tucker v. United Railroads of 
San Francisco, 154 P. 835, 171 Cal. 
702; Stein v. United Railroads of San 
Francisco, 1138 P. 6638, 159 Cal. 368; 
Harrington v. Los Angeles R. Co., 74 
PY 15; 140 Cal. 514, 98: Am.S.R. 85, 63 
L.R.A. 238; Schneider v. Market St. 
R. Co., 66 P. 734, 134 Cal. 482; Nicolai 
v. Pacific Electric Ry. Co., 267 P. 758, 
92 Cal.App. 100; Collins v. California 
Street Cable R. Co., 267 P. 731, 91 Cal. 
App. 752; Schooley y. Fresno Traction 
€or; 1206) PY 4815. (56) ‘Cal-Apps 705; 
Kramm vy. Stockton Electric R. Co., 86 
P. 738, 903, 3 Cal.App. 606. 


Colo.—Liutz v. Denver City Tram- 


way Co., 95 P. 600, 43 Colo. 58; Oliver 


v. Denver Tramway Co., 59 P. 79, 13 
Colo.App. 543. 


Conn.—Bujnak v. Connecticut Co., 
109 A. 244, 94 Conn. 468; Carroll v. 
oerectiout Co., 74 A. 897, 82 Conn. 


Del.—McGowan vy. Wilmington & P. 
Traction Co., 92 A, 1015, 28 Del. 281; 
Wilmington City Ry. Co. v. Truman, 
72 A. 983, 23 Del. 197. 


D,.C.—Capital Traction Co. v. Ap- 
ple-34 App. DiC. 559... . 


Ill.— Swanson v. Chicago City Ry. 
Co., 90: N.E. 210, 242 I11..3888; Soren- 
roe v. Chicago Rys. Co., 217 Ill-App. 


Ind.—Union Traction Co. v. Renger, 
155 N.B. 826; Terra Haute I. & EB. 
Traction Co. v. Stevenson, 123 N.B. 
785, 126 N.H, 3, 189 Ind. 100; Terra 
Haute I. & EH. Traction Co. v. Green, 
97 N.E. 348, 49 Ind.App. 309; Indian- 
apolis Traction & Terminal Co. v. 
Croly, 96 N.E. 978, 98 N.E. 1091, 54 
Ind.App. 566. 


Iowa.—Wilfin v. Des Moines City 
Ry. Co., 156 N.W. 842, 176 Iowa 642; 
Welsh v. Tri-City Ry. Co., 126 N.W. 
1118, 148 Iowa 200; McCormick v. Ot- 
tumwa Ry. & Light Co., 124 N.W. 889, 
146 Iowa 119; Powers v. Des Moines 
City R. Co., 115 N.W. 494 [aff 121 N. 
W. 1095, 143 Iowa 427]; Orr v. Cedar 
Rapids, etc., R. Co., 62 N.W. 851, 94 


; 


As elsewhere shown, this rule is 
referred te by various descriptive terms, the most 
common being “the doctrine of last clear chance,” 
“the humanitarian doctrine,” and “the doctrine of 
It may apply not only where 
plaintiff sustained personal injury,'? but also where 


| App. 652; 
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a street car. 


Iowa 423. 


Kan.—Dearing v. Wichita R. & 
Light Co., 285 P. 621, 130 Kan. 142; 
Muir vy. Fleming, 227 P. 536, 116 Kan. 
bor, 


Ky.—Paducah Traction Co. v. Walk- 
er’s Adm’r, 185° Sw. 119. 


La.—Pilsbury v. O’Keefe, 1 La.App. 
493. iN 


Me.—Kirouac v. Androscoggin & K. 
Ry. Co., 154 A. 81, 130 Me. 147. 


Md.—United Rys. & Hlectric Co. of 
Baltimore v. Kolken, 78 A. 3838, 114 
Md. 160. 


Mich.—Golob yv. Detroit United Ry., 
199 N.W. 689, 228 Mich. 201; Blade- 
cka v. Bay City Traction & Electric 
Co., 118 N.W. 968, 155 Mich. 253; Be- 
dell v. Detroit Y. & A. A. Ry., 92 N.W. 
349, 131 Mich. 668. : 


Mo.—White v. St. Louis, etc., R. Co., 
101 S.W. 14, 202 Mo. 539; Goff v. St. 
Louis Transit Co., 98 S.W. 49, 199 Mo. 
694, 9 L.R.A.N.S. 244; Bunyan v. Citi- 
zens’ RR: Co. 29 S.W. 842, 127 Mo, 12; 
Capone v. Wells, (App.) 261 S.W. 
945; Jesse vy. Kansas City Rys. Co., 
(App.) 2388 S.W. 138; Hbert v. Met- 
ropolitan St. Ry. Co., 160 S.W. 34, 174 
Mo.App. 45; McFadden v. Metropoli- 
tan St. Ry. Co., 143 S:W. 884, 161 Mo. 
Semple v. United Rys. Co. 
of /St.. Louis, £33 SW. 114, £52 Ivo. 
App. 18; Parrish v. Metropolitan St. 
Ry. Co., 126 S.W. 767, 140 Mo.App. 
700; Dey v. United Rys. Co. of St. 
Louis, 120 S.W. 134, 140 Mo.App. 461; 
Murphy v. St. Joseph Ry., Light, Heat 
& Power Co., 122 S.W. 334, 138 Mo. 
App. 436; Ross v. Metropolitan St. R. 
Co., 112 S.W. 9, 132 Mo.App. 472; Dah- 
mer v. Metropolitan St. R. Co., 118 
S.W. 496, 136 Mo.App. 443; Ross v. 
Metropolitan St. R. Co., 88 S.W. 144, 
1138. Mo.App. 600; Smith v. Citizens’ 
R. Co., 52 Mo.App. 36. 


N.J.—Anderson vy. Public Service 
Se gece 80 A. 480, 81 N.J.Law 


N.D.— Acton v. Fargo & M. St. Ry. 
Co., 129) NW. 225, 20 N.D. 434. 


Ohio.—West v. Gillette, 116 N.E. 
521, 95 OhioSt. 305; Northern Ohio 
Traction & Light Co. v. McAfee, 17 
OhioCir.Ct.N.S. 35. 


Okl.—Pillsbury County Ry. Co. v. 
Palmer, 230 P. 256, 104 Okl. 65; Mus- 
kogee Electric Traction Co. v. Tanner, 
220 P. 655, 98 Okl. 284, 


Or.—Dorfman y. Portland Electric 
Power Co., 286 P. 991, 132 Or. 648. 


Tex.—Hays v. Gainesville St. R. Co., 
Ss: We 0. Dex 602) GaeArm Sure: 
624; Texas Electric Ry. Co. v. Texas 
Employers’ Ins. Ass’n, (Civ.App.) 9 
S.W.(2d) 185; San Antonio Traction 
Co. v. Kelleher, 107 S.W. 64, 48 Tex. 
Civ.App. 421; Dallas Consol. Electric 
St. R. Co. v. Conn, (Civ.App.) ‘100 8S. 
W. 1019. 


Utah.—Gibson vy. Utah Light & 
Traction Co., 151 P. 76, 46 Utah 562. 


Va.— Hendry v. Virginia Ry. & Pow- 
er Co,,,107. S.B.. 715, 180 Va: 282. 


Wash,—Johnson vy. City of Seattle, 
250 P. 409, 141 Wash. 385; Ziomko v. 
Puget Sound Electric Ry., 192 P. 1009, 
112 Wash. 426; Locke v. Puget Sound 
International Ry. & Power Co., 171 P. 


an animal!? or inanimate object*® belonging to 
plaintiff was injured or damaged, in a collision witin 
The doctrine has been held to apply 
where the injury complained of was received sub- 
sequent to the time, of original impact with the 
car;14 but where it is a matter of mere conjecture 


242, 100 Wash. 432, L.R.A.1918D_ 1119; 
O’Brien v. Washington Water Power 
Co., 129 P. 391, 71 Wash. 688. 


W.Va.—Riedel v. Wheeling 'Trac- 
tion, Cosi,61.S. Be 1 821,563" Wel ae oes 
16 L.R.A.N.S, 1123. 


Eng.—Gaffney v. Dublin United 
Tramways Co., [1916] 2 Ir.R. 472. 


Can.—Long v. Toronto R. Co., 50 
Can.S.C. 224 [rev 4 Ont.W.N. 741]. 


Ont.—Jones y. Toronto & York Ra- 
dial R. Co., 23 Ont.L. 381, 18 Ont.W. 
R. 498, 966, 2 Ont.W.R. 684, 979. 


[a] Relative rights of pedestrian 
and street railroad.—The rule that 
street cars, Which run on rigid rails, 
have the better right to the space the 
rails occupy, to which pedestrians 
must give way (see supra § 297), has 
no application where the doctrine of 
last clear chance is invoked. Badger 
v. City and County of San Francisco, 
182 P. 978, 41 Cal.App. 571. 


[b] Assumption of risk.—A per- 
son who drives a horse easily fright- 
ened by a street car on a public road 
where he is likely to be overtaken 
by a street car does not assume the 
risk incident to the negligent conduct 
of persons operating cars after dis- 
covery of his. perilous’ position. 
flags v. Wood, 93 So. 534, 207 Ala. 
602. 


[e] Instructions held correctly to 
state rule.-—Birmingham Ry., Light 
& Power Co. v. Friedman, 77 So. 59, 
16 Ala.App. 221; Birmingham Ry., 
Light & Power Co. v. Norton, 61 So. 
459, 7 Ala.App. 571; Washington Ry. 
& Electric Co. v. Buscher, 298 F. 
675, 54 App.D.C. 353; Ellis v. Metro- 
politan St. Ry. Co., 138 S.W. 23, 234 
Mo: 657; Flynn v. St. Louis Public 
Service Co., (Mo.App.) 41 S.W. 885; 
ery apbad v. Swan, 117 A. 431, 44 R. 
I. 364. 


Failure to exercise care as show- 
ing willful and wanton injury see in- 
fra § 418. . 


10. See Negligence § 539. 


11. See cases supra note 9; 
passim infra §§ 408-417. 


12. Swift & Co. v. New York & I. 
G.” Ry. eGo.) 220) INCY.S27 20859 194985 136 
App.Div. 34, 926; Pollica vy. Twin State 
Gas & Hlectric Co., 92 A. 150, 88 Vt. 
205, Ann.Cas.1917C 1240. 


13. Smith v. Waterbury & Milldale 
Tramway:Co., 121 A. 873, 99 Conn. 446 
(stalled automobile); Tesdell v. Des 
Moines City Ry. Co., 197 N.W. 629, 
197 Iowa 568; Davidson Bros. Co. v. 
Des Moines City Ry. Co., 153 NW. 
79, 170 Iowa 467, Ann.Cas.1917C 1226; 
Allen v. Edmonton, (Alta.) [1930] 3 
Dom.L.R. 539. 


14. Ind.—Citizens St. R. Co. vy. 
Hamer, 62 N.E. 658, 68 N.E. 778, 29 
Ind.App. 426. 


Iowa.—Tesdell v. Des Moines City 
Ry. Co., 197 N.W.:-629, 197 Iowa 568 
(backing car); McDivitt v. Des 
Moines St. R. Co., 68 N.W. 595, 99 
Iowa 141. 


Mo.—Hill v. Harvey, 201 S.W. 535. 


N.Y.—Green vy. Metropolitan St. R. 
Co., 72 N.Y¥.S. 524, 65 App.Div. 54 [rev 
on other grounds 63 N.E. 958, 171 N. 
Y. 201, 89 Am.S.R. 807]; Weitzman v. 


and 


For later cases, developments and changes in the law see Annotations, same title and section yumber. 
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§§ 407-409] 


whether the whole injury happened at the very 
moment of collision or partly then and partly aft- 
erward, and the rule is otherwise inapplicable, it 
does not apply to alleged negligence of defendant 
in failing to stop the car more quickly,1® or in moy- 
ing it ahead,'® after the collision occurred; and» 
where the car was reversed before striking plaintiff, 
the negligence, if any, of defendant in permitting 
the reverse action to continue in operation after the 
forward motion of the car was overcome was part 
of the original negligence and is not an independ- 


ent ground of recovery under the 
covered negligence.!7 


tions of streets.1§ 


[§ 408] b. Cause of Injury!°—(1) In General. 
The humanitarian or last clear chance doctrine ap- 


Nassau Hlectric R. Co., 53 N.Y.S. 905, 
33 App.Div. 585.° 


Tex.—Texas Electric Ry. Co. v. Tex- 
as Employers’ Assoc., 9 S.W.(2d) 185. 


15. Plinkiewisch vy. Portland Ry., 
gant & Power Co., 115 P. 151, 58 Or. 


16. Healy v. United Traction Co., 
101 N.Y.S. 331, 115 App.Div. 868. 


[a] Thus where a person is struck 
by a car at night, and while he is un- 
der the car the motorman and con- 
ductor are unable to find ‘him, where- 
upon they move the car ahead and 
he is found dead, in the absence of 
affirmative proof that the moving of 
the car caused his death, there can 
be no recovery, 
tributory negligence, on the theory 
that the motorman was guilty of neg- 
ligence in moving the car after such 
person was struck. Healy v. United 
Traction Co., 101 N.Y.S. 331, 115 App. 
Div. 868. - 


; 17. Stenzhorn y. City Electric Ry. 
Co., 123 N.W. 621, 159 Mich. 82. 


Cause of injury generally see infra 
§§ 408, 409. 


18. MacDonald v. City of Seattle, 
127 P. 39, 126 Wash. 1. 


19. Injury sustained after original 
impact with car see supra § 407. 


20. Ala.—Mobile Light & R. Co. v. 
Gadik, 100 So. 837, 211 Ala. 582; An- 
niston Electric, etc., Co. v. Rosen, 48 
So. 798, 159 Ala. 195, 183 Am.S.R. 32; 
Randle v. Birmingham R., etc., Co., 
48 So. 114, 158 Ala. 532; Birmingham 
R., etce., Co. v. Hayes, 44 So. 1032, 153 
Ala. 178; Garth v. Alabama Traction 
Co., 42 So. 627, 148 Ala. 96; T. L. Far- 
row Mercantile Co. v. Copeland, 77 So. 
59, 16 Ala.App. 221. d 


Cal.—Harrington vy. Los Angeles R. 
Co., 74 P. 15, 140 Cal. 514, 98 Am.S. 
R. 85, 68 L.R.A. 2388. 


Conn.—Bujnak v. Connecticut Co., 
109 A. 244, 94 Conn. 468; Hygienic 
Ice Co. v. Connecticut Co., 96 A. 152, 
90 Conn. 21; Murphy v. Derby St. R. 
Co., 47 A. 120, 73 Conn. 249. 


Del.—Cox v. Wilmington City R. 
Co., 53 A. 569, 20 Del. 162. 


{ll.—Chicago City R. Co. v. Cooney, 
95 Ill.App. 471 [aff 63 N.H. 1029, 196 
Ill. 466]. 


Ind.—Indianapolis Traction, etc., 
Co. ‘v. Kidd, 79 N.E. 347, 167 Ind. 402, 
7 L.R.A.N.S. 143; Indiana Union Trac- 
tion Co. v. Kraemer, 102 N.EH. 141, 55 
Ind.App. 190; Terre Haute, I. & E. 
Traction Co. v. Green, 97 N.E. 343, 49 
Ind.App. 309; Indianapolis Traction 


By the very nature of things, 
the doctrine cannot often be applicable in cases 
for damages resulting from collisions at intersee- 


irrespective of con-| 
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doctrine of dis- 
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plies in an action to recover damages for death or 
injury sustained through the operation of a street 
railroad when, and only when, the negligence of. 
plaintiff or decedent was a mere condition before 
the accident, or was only a remote, and not a direct 
or proximate, cause thereof, and the negligence of 
the company in failing to avoid the accident after 
it discovered, or under the rules subsequently con- 
sidered should have discovered, the perilous position 
of plaintiff or decedent was the sole proximate cause 
of the accident.?° 


[§ 409] (2) Cessation or Continuance of Plain- 
tiff’s Negligence. 
the doctrine under consideration where plaintiff’s — 
negligence continues as an operative, proximate, and 


There can be no. recovery under 


concurring cause of injury up to the time of the 


& Terminal Co. v. Croly, 96 N.E. 973, 
98 N.H. 1091, 54 Ind.App. 566; In- 
dianapolis St. R. Co. v. Schmidt, 71 
eS 663, 72 N.E. 478, 35 Ind.App. 


Iowa.—Orr v. Cedar Rapids & M. C. 
Ry. Co., 62 N.W. 851, 94 Iowa 428. 


La.—Hanna y. New Orleans Ry. & 
Light) Co., 52 So. 6855; 126 a. 634; 
Schwartz v. New Orleans, etc., R. Co., 
34 So. 667, 110 La. 534. 


Me.—Welch v. Lewiston, A. & W. 
St. Ry., 100 A. 934, 116 Me. 191; Phil- 
brick v. Atlantic Shore Line Ry., 78 
A. 481, 107 Me. 429; Butler v. Rock- 
land, etc., R. Co., 58 A. 775, 99 Me 
149, 105 Am.S.R. 267. 


Mo.—Malott v. Harvey, 204 S.W. 
940, 199 Mo.App. 615; Eskridge v. 
Metropolitan St. Ry. Co., 157 S.W. 
105, 170 Mo.App. 548; Zalotuchin v. 
Metropolitan St. R. Co., 106 S.W. 548, 
127 Mo.App. 577; Williams v. Metro- 
politan St. R. Co., 89 S.W. 59, 114 Mo. 
App. 1; Waddell v. Metropolitan St. 
R. Co., 88 S.W. 765, 113 Mo.App. 680; 
Baxter v. St. Louis Transit Co., 78 
S.W. 70, 103 Mo.App. 597; Kolb v. St. 
Louis Transit Co., 76 S.W. 1050, 102 
Mo.App. 143; Hanselman y. St. Lou- 
is, ete., R. Co., 88 Mo.App. 123. 


Nev.—Weck vy. Reno Traction Co., 
149 P. 65, 38 Nev. 285. 


Ohio.—Hirsch v. Cincinnati Trac- 
tion Co., 32 OhioCir.Ct. 685. 


Or.—Donohoe y. Portland Ry. Co., 
107, P. 964,56, Or. 58. 


Porto Rico.—Bird v. Porto Rico 
Ry., Light & Power Co., 33 Porto 
Rico 162. 


R.I.—Underwood v. Old Colony St. 
Ry. Co., 80 A. 390, 33 R.I. 319. 


Va.—Richmond Traction Co. v. Wil- 
kinson, 43 S.H. 622, 101 Va. 394. 


Wash.—Roberts v. Spokane St. R. 
Co., 63 P. 506, 23 Wash. 325, 54 L.R.A. 
184. ; 


W.Va.—Riedel v. Wheeling Trac- 
tion Co., 71 S.E. 174, 69 W.Va. 18. 


Sask.—Banbury v. Reg., 10 Sask.L. 
297. 


[a] Where traveler’s negligence is 
either proximate or coincident and 
concurrent cause (1) of his injury, 
there is no room at all for the appli- 
eation of the “humanity rule.” El- 
lis v. Metropolitan St. Ry. Co., 138 S. 
W. 23, 234 Mo. 657. (2) Plaintiff's 
continuing negligence as concurrent 
cause see infra § 409. 


[b] “Negligence in voluntarily 
crossing the track would not be the 
proximate cause of the injury, if sub- 


accident?! or until there is no chance left for de- 
fendant to avoid it by the exercise of the care de-: 


sequent negligence of defendant’s mo- 
torman intervened.” Bradley v. Pow- 
ers, 106 So. 799, 214 Ala. 122, 124. 


[ec] Intoxication or unconscious- 
ness.—If, just before and up to the 
time of the accident, plaintiff or de- 
cedent was incapable of extricating 
himself from danger, whether by rea- 
son of intoxication or because of un- 
consciousness due to a fall, and de- 
fendant’s motorman was negligent in 
running on him, his presence on the 
track was a mere condition, and not 
a contributory cause, and does not 
preclude a recovery of damages. Mid- 
dlesex & B. St. Ry. Co. v. Egan, 214 
F.. 747, 131° C.C.A. .53 ‘Laff 212) BX 5629: 


Necessity of actual knowledge of 
danger see infra §§ 412-415. 


21. U.S.—Denver City Tramway 
Co. v. Cobb, 164 F. 41, 90 C.C.A, 459. 


Ala.—Birmingham Ry., Light -& 
Power Co., 59 So, 584, 179 Ala. 136; 
Alabama Power Co. v, Bradley, 93 So. 
73; 18° Ala.App. 533. 


Cal.—Harrington v. Los Angeles R. 
Co., 74 P. 15, 140 Cal. 514, 98 Am.S.R. 
85, 68 L.R.A. 238. 


Conn.—Hygienic Ice Co. v. Connect- 
icut Co., 96 A. 152, 90 Conn. 21. See 
Curtis v. Bristol & Plainville, BHlectric 
Co., 128 A. 517, 102 Conn. 238 (dis- 
cussing the point). 


Hawaii.—Ferrage vy. Honolulu Rap- 
id Transit & Land Co., 24 Hawaii 87. 


Ind.—Teérre Haute, I. & HE. Traction 
Co. v. Latham, 101 N.E. 746, 53 Ind. 
App. 366; Robards v. Indianapolis 
St. R- Co.; 66 N.E. 66, 67 NN. 953,932 
Ind.App. 297. 


Iowa.—McCormick v. Ottumwa Ry. 
& Light Co., 124 N.W. 889, 146 Iowa 
119; Powers v. Des Moines City Ry. 
Co., 115 N.W. 494, 121 N.W. 1095, 143 
Iowa 427. 


Kan.—Dearing v. Wichita R. & 


| Light Co., 285 P. 621, 130 Kan, 142. 


La.—Friedman v. New Orleans Ry. 
& Light. Co., 96 So. 821, 153 La. 951; 
Wolf v. New Orleans Ry. & Light Co., 
63 So. 392, 133 La. 891. 


Me.—Kirouac v. Androscoggin & K. 
Ry. Co., 154 A. 81, 130 Me. 147; Clan- 
eey v. Cumberland County Power & 
Light Co.,, 147 A. 157, 128 Me. 274; 
Blanchette v. Waterville, F. & O. Ry., 
136 A. 116, 126 Me. 40; Bechard 
v. Waterville, F. & O. Ry., 119 A. 532, 
122 Me. 236; Dyer v. Cumberland 
County Power & Light Co., 115 A. 
194, 120 Me. 411; Welch v. Lewiston, 
A. & W. St. Ry.; 100 A. 934, 116 Me. 191; 
Smith v. Somerset Traction Co., 104 
A. 788, 117 Me. 407; Philbrick v. At- 
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manded of him under the cireumstances.?? 
words, to render the doctrine applicable, the de- 
fendant’s negligence must have been the last neg- 
ligence2* and independent of plaintiff’s negligence* 
and any prior negligence of its own.”° 
notwithstanding plaintiff’s negligence placing him 
in a position of peril continues up to the time of 
the injury, it will not bar a recovery where defend- 
ant has actual knowledge of his peril in time to 
prevent injury to him and does not fulfill its duty 
as to the exercise of care to prevent it,?° unless 
plaintiff becomes conscious of his peril and is guilty 


lantic Shore Line Ry., 78 A. 481, 107 
Me. 429. 


Md.—Harry T. Campbell & Sons v. 
United Rys. & Electric Co. of Balti- 
more, 154 A. 552, 160 Md. 647; Doble 
v. United Rys. & Hlectric Co. of Bal- 
timore, 142 A. 106, 155 Md. 343. 


Mo.—Boring v. Metropolitan St. R. 
Co., 92 S.W. 655, 194 Mo. 541; Roen- 
feldt v. St. Louis, etc., R. Co., 79 S. 
W. 706, 180 Mo. 554; Ries v. St. Lou- 
is® Transit. Co., “77 S.W. 734, 179. Mo. 


N.Y.—McDonald v. Metropolitan St. 
R. Co., 87 N.Y.S. 699, 93 App.Div. 238; 
Phelan y. Forty-Second St., ete., R. 
Co., 80 N.Y.S. 333, 79 App.Div. 548. 


Ohio.—Bejac v.. Cleveland, Paines- 
ville & Eastern R. Co., 23 OhioCir.Ct. 
N.S. 475. 


Or.—Dorfman y. Portland Electric 
Power Co., 286 P. 991, 132 Or. 648. 


Va.—Richmond ‘Traction Co. 
Martin, 45 S.E. 886, 102 Va. 209. 


Wash.—MacDonald y. Seattle, 217 
Peso, 126 Wash. 1. 


22. Ability and opportunity to 
avoid injury see infra § 416. 


Care required of defendant see in- 
fra § 417. 


23. Bianchette v. Waterville, F. & 
O. Ry., 1386 A. 116, 126 Me. 40;~Welch 
v. Lewiston, A. & W. St. Ry., 100 A. 
934, 116 Me. 191; Cook v. United Rys. 
& Electric Co. of Baltimore, 104 A. 
3, 132 Md. 553. 


[a] Last chance or opportunity.— 
(1) The least clear chance doctrine 
has no application, unless the compa- 
ny’s opportunity of preventing the in- 
jury by the exercise of due care was 
later in point of time than that of 
plaintiff (Muncie & P. Traction Co. v. 
Sheffer, 122 N.E. 9, 69 Ind@.App. 395; 
Indianapolis Traction & Terminal Co. 
v. Croly, 96 N.E. 978, 98 N.H. 1091, 54 
Ind.App. 566), (2) and the company 
failed to take advantage of the last 
clear chance (Indianapolis Traction 
& Terminal Co. v. Croly, supra). (3) 
Where the opportunity of plaintiff or 
decedent to avoid the injury was as 
lJlate or later than that of the com- 
pany, the doctrine is inapplicable. 
Indianapolis Traction & Terminal Co. 
v. Croly, supra; Coburn v. United 
Electric Rys. Co., (R.I.) 128 A. 435. 
(4) If the street car was being run 
too fast when approaching a _ street, 
which danger was apparent to a pe- 
destrian whose subsequent negligence 
was the direct cause of his fatal in- 
jury, he had the last clear chance to 
avoid the accident, and his children 
cannot recover damages for ‘his death. 
Sammons v. New Orleans Ry. & Light 
Co:, 79 So. 320, 143 La. 731: (5). Com- 
pany’s opportunity to avoid injury 
generally see infra § 416. 

24 Blanchette v. Waterville, F. & 


O. Ry., 1386 A. 116, 126 Me. 40; Phil- 
brick v. Atlanti¢ Shore Line Ry., 78 


Vv. 
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In other 


However, 


peril.22 


A. 481, 107 Me. 429. 


25, Welch ‘v. Lewiston, A. & W. 
St. Ry., 100 A. 934, 116 Me. 191. 


[a] If pedestrian’s injury was 
caused by antecedent negligence of 
motorman, street car company re- 
ceivers are not liable under. the 
humanitarian theory. Stout v. Kan- 
sas City Public Service Co.,(Mo.App.) 
17 S.W.(2d) 363. : 


26. Ind.—Terre Haute IL. & HE. 
Traction Co. v. Stevenson, 123 N.}H. 
785, 126 N.B. 3, 189 Ind. 100; Indiana 
‘Union Traction Co. v. Kraemer, 102 
N.E. 141, 55 Ind.App. 190; Evansville 
& §. I. Traction Co. v. Johnson, 97 
N.E. 176, 54 Ind.App. 601; Indian- 
apolis Traction & Terminal Co. v. 
Croly, 96 N.E. 973, 98 N.E. 1091, 54 
Ind.A. 566. 


N.C.—Norman vy. Charlotte Electric 
Rywi Cowes SB. Seo) AL6TaN. Callbed, 
Ann.Cas.1916H 508. 


Porto Rico.—Bird v. Ry. Lt. & Pow- 
er Co., 33 Porto Rico 162. 


R.I.—Cascambas v. Swan, 117 A. 
431, 44 R.I. 364; Underwood v. Old 
Sen, Stl Rye Co, 780 cAL Ss OOr 33 rule 
oO . 


Tex.—Wilson v. Southern Traction 
Co., 234 S.W. 663, 111 Tex, 361 [rev 
(Civ.App.) 187 S.W. 536]. 


Wash.—Leftridge v. City of Seattle, 
228 'P) 302, 130 Wash. 541; Locke v. 
Puget Sound International Ry. & Pow- 
er Co., 171 P. 242, 100 Wash, 432, L.R. 
A,1918D 1119. 


[a] Person lying insensible on 
track.—Notwithstanding a person who 
is lying insensible on a street car 
track is negligent, his negligence is 
not deemed concurrent where the 
company’s ,servants by the use of 
ordinary care could have avoided in- 
juring him. Smith v. Charlotte Elec- 
ver Ry. COG 9218S: Bi a3 Sig) Psa NC 


Defendant’s knowledge or ignorance 
He fleece peril generally see infra 

27. Alabama Power Co. vy. Brad- 
ley, ‘98 So:. 73; 18 Ala: App: 533. Pitts- 
burg County Ry. Co. v. Campbell, 236 
Poc20) MkOmOkKI G9: 


28. Indianapolis Traction 
minal'"Go. Vv. ‘Croly;)96 iNBy 97350908 
N.E. 1091, 54 Ind.A. 566; Wright v. 
UO TIOMUAUY OO. Maa vUNukosy doen lees: 
App.Div. 55 [aff 166 N.B. 810; 250 N. 
Y.S. 26]; Zettler v. City of Seattle, 
279 P. 570, 158 Wash. 179; Johnson 
v. City of Seattle, 250 P. 409, 141 
Wash. 385; Leftridge v. City of Seat- 
tle, 228 P.. 302, 130° Wash. 641: 
O’Brien v. Washington Water Power 
Co.; 139 °P. ULF 79" Wash. 82. 


29. Virginia Ry. & Power Co. v. 
PL & Hicks, 105 S.H. 582, 129 Va. 
69. 


[a] For example, where an auto- 
mobile was struck by a street car 


& Ter- 
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of further negligence.27 The rule imposing liability 
in case of actual knowledge does not apply, accord- 
ing to some authorities, where plaintiff's peril was 
not actually seen although it should have been seen,”* 
although there is other authority applying it to 
either state of facts.”° 
has ceased before the injury, the last clear chance 
or humanitarian doctrine applies where the other 
attendant circumstances are proper for its appli- 
cation,?® as where he has made every reasonable 
effort to extricate himself from his position of 


Where plaintiff’s negligence 


while being backed across the street 
from a garage driveway, if the motor- 
man discovered, or Should have dis- 
covered, the danger of the automobile 
being struck by the street car before 
it was too late for him to slow down 
or stop, he would have the last clear 
chance to avoid the injury, and the 
railroad would be liable, regardless 
of the fact that negligence of the au- 
tomobile driver precipitated the situ- 
ation and continued up to the moment 
of impact. Virginia Ry. & Power Co. 
v. Smith & Hicks, Inc., 105 S.E. 532, 
129 Va. 269. 


30. Hutchinson Purity Ice Cream 
Co. v. Des Moines City Ry. Co., 154 
N.W. 890, 172 Iowa 527; Atherton v. 
Topeka R. Co., 190 P. 430, 107 Kan. 
6; Reese v. Tacoma Ry. & Power 
Co., 268 P.-599, 148 Wash. 207; Her- 
rick v. Washington Water Power Co.,. 
134 BP. 934, 75 Wash. 149, 48 L.R.A. 
N.S. 640. 


[a] BPlantiff’s negligence ceased 
(1) when he reached a point beyond 
which due care on his part would 
be unavailing. Herrick v. Washing- 
ton Water Power Co., 134 P. 934, 75 
Wash. 149, 48 L.R.A.N.S. 640. (2) 
“While we cannot see that plaintiff 
was necessarily negligent in turn- 
ing down Sierra street, yet if he 
was, but aS soon -as he discovered 
the street car coming toward him at 
an excessive rate of speed exercised 
reasonably good judgment, situated 
as he was,.in endeavoring to extri- 
cate himself from his dangerous 
position, his negligence must be said 
to have ‘stopped’; and having stop- 
ped and ‘not actively continuing un- 
til the moment of the accident,’ and 
the defendant, either knowing of his 
danger, or by the exercise of such 
diligence as the law imposed upon it 
should have known of it, the proxi- 
mate. cause of the accident was the 
negligence of the defendant, and the 
last clear chance rule waas applica- 
ble.” * Weck -v. “Reno. .Tracticn "Co, 
(Nev.) 149 P. 65, 68. (3) Where the 
occupants of a wagon stopped when 
they saw a street car approaching 
the intersection, and on seeing the 
car stop the driver proceeded to cross 
the track and attempted to hurry 
the team when the car started, but 
the team did not respond, and the 
car came on and struck the front 
wheel of the wagon injuring the oc- 
cupants, their negligence ceased 
when they got on the track in front 
of the motorman, who could have 
seen them in a position of peril in 
time to avoid the injury, and the 
railway company was liable under 
She eee en chance doctrine. Todd 
v. Kansas City Rys. Co.; (Mo. dD. 
237 S.W. 868. : peg 


31. Nicolai v. Pacific Electric Ry. 
Cog. 267 Pl (585 Wa Cal Amp 100s 
Southwestern Gas & Electric Co. v. 
Grant, (Tex.Civ.App.) 223 S.W. 544. 


[a] Inability of plaintiff to. ex- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 410-411] 


[§ 410] c. Danger or Peril—(1) In General. The 
rule under discussion does not apply in the operation 
of a street railroad, and the duty of a motorman to 
stop the car or take other measures to avoid injury 
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torman.*° 


to a person on or near the track does not begin 


unless and until the person actually comes into,?2 
or, according to some authorities, is actually in or 
entering,** a position of peril or danger. 
of danger or position of peril, or “danger zone,” as 
it is sometimes termed, may be either on the track 
or in the path of a moving car,** or near the track, 
where a person is approaching either on foot or in 


tricate herself from a perilous posi- 
tion would relieve her from. con- 
tinuing negligence relied on _ to 
avoid a street railway’s liability. 
Haller v. Kansas City Public Service 
Co., (Mo.App.) 17 S.W.(2d) 392; Cin- 
ecinnati Tract. Co. v. Jones, 13 Ohio 
Cir.Ct.N.S. 319; Cleveland Ry. Co. v. 
Lee, 13 OhioApp. 255.. 


Or.—Plinkiewisch v. Portland Ry., 
cee & Power Co., 115 PB. 151, 58 Or. 
iy 


32. Emmons v. New York & Stam- 
ford Ry. Co., 142 A. 676, 108 Conn. 
113; Bujnak vy. Connecticut Co., 109 
A. 244, 94 Conn. '468; Schilling v. 
Indianapolis & C. Traction Co., 96 
N-E. 167, 97 N.E. 124, 51 Ind.App. 
131; Griewski v. Ironwood & Besse- 
mer Ry. & Light Co., 176 N.W. 439, 
209 Mich. 10; Miller v. Sioux Falls 
ai aes System, 184 N.W. 233, 44 S. 

~ 405; 


[a] Plaintiff’s danger must cease 
to be threatened and become one of 
actual exposure to hazard. Bujnak 
v. Connecticut Co., 109 A. 244, 94 
Conn, 468. : 


33. McGowan v. Wells, (Mo.) 24 
S.W.(2d) 633; Lackey v. United Rys. 
Co., 231 S.W. 956, 288 Mo. 120; Locke 
v. Puget Sound International Ry. & 
Power Co., 171 P. 242, 100 Wash. 432, 
L.R.A.1918D 1119. 


[a] Actual situation.—Where it 
does not appear that plaintiff was in 
a position of peril until the car was 
within about ten feet of him, the 
humanitarian doctrine deals with the 
Situation as it finds it, and not as it 
miglit have been. Eyash v. United 
Rys. Co. of St. Louis, (Mo.App.) 229 
S.W.. 223. 


34. Griewski v. Ironwood & Besse- 
mer Ry. & Light Co., 176 N.W. 439, 
209 Mich. 10; Miller v. Sioux Falls 
ees Co., 184 N.W. 233, 44 S.D. 


85. Mobile Light & R. Co. v. Gadik, 
100 So. 837, 211 Ala. 582; Cusachs v. 
New Orleans Ry. & Light Co., 9 La. 
A. (Orleans) 351; Larkin v. Wells 
(Mo.App.) 278 S.W.-1087. See Mc- 
Gowan v. Wells, (Mo.) 24 S.W.(2d) 
633, 638 (plaintiff “did not enter the 
danger zone until he took the last 
step or so before going into the 
course the car would take’’). 


[a] Where plaintif obviously in- 
tends to cross 
proaching car which he has sig- 
naled to stop, the danger zone is not 
limited to the time he actually steps 
on a rail of the track on which the 
ear is running. Bode v. Wells, (Mo,) 
15 S.W.(2d) 335. See Goggin v. 
Wells, (Mo.App.) 249 S.W. 702, 704 
(“the danger zone under the particu- 
lar circumstances of this case really 
began when plaintiff started over the 
first rail to the north, and possibly 
before that time’’). 


[b] Between sidewalk and track. 
[60 C. J.—34] 


in front of an ap-. 


A place 


—‘From the moment that plaintiff 
stepped from the sidewalk and start- 
ed towards the track, carefully pick- 
ing his way across the wet and slip- 
pery pavement, ‘neither stopping, 
looking nor listening’ for the on com- 
ing car, but on the contrary wholly 
oblivious thereof, he was clearly in 
a position of danger.’ Cusachs v. 
New Orleans Ry. & Light Co., 9 La.A. 
(Orleans) 351, 354. 


Precautions as to persons who are 
or should be seen on or near track 
generally see supra §§ 337-342. 


36. See cases infra this note. 


[a] In Missouri (1) a distinction 
has been drawn between the last clear 
chance and the humanitarian doc- 


trines, it being stated that the last. 


chance doctrine proceeds on _ the 
theory of prior negligence on the 
part of plaintiff while the humanita- 
rian doctrine is based upon the rule 
which requires every person to pro- 
tect every other person seen to be in, 
or about to become in, a position of 
peril if he may do so by exercising 
ordinary care for himself and those 
in the conveyance of which he has 
charge. Smith v. Heibel, 137 S.W. 70, 
157 Mo.App. 177 (a case of injury of 
a person on a street car by a col- 
liding motor’ vehicle). (2) The 
humanitarian rule takes into account 
the fact only that one is in danger 
and that injury may be prevented by 
the exercise of ordinary care. Quin- 
165 


ley v. Springfield Traction Co., 
S.W. 346, 180 Mo.App. 287. See Wil- 
liams v. Metropolitan St. R. Co., 89 


S.W. 59, 114 Mo.App. 1 (rule applied 
to boy, alleged trespasser, whose foot 
was caught in track): (3) It does 
not take into account the question of 
how the peril was created, but takes 
the imperiled man where it finds him 
regardless of whose fault placed him 
there. McGowan v. Wells, (Mo.) 
24 S.W.(2da) 6338 (“save perhaps when 
he voluntarily seeks injury, as with 
the intent of committing suicide or 
collecting insurance’’). Bode Vv. 
Wells, (Mo.) 15 S.W.(2d) 3385 (“it is 
of no consequence what brings about, 
or continues, the situation of peril. 
It may be through the obliviousness 
of the one imperiled, or through his 
inability to extricate himself from 
his environment, or through his ef- 
forts to rescue another, or through 
his sheer hardihood or recklessness). 
Shipley v. Metropolitan St. Ry. Co., 
128 S.W. 768, 144 Mo.App. 7; Dahmer 
v. Metropolitan St. Ry. Co., 118 S.W. 
496, 136 Mo.A, 443. See IJavine v. 
United Rys. Co. of St. Louis, (Mo. 
App.) 217 S.W. 574 (“whether plain- 
tiff was negligent in putting himself 
in this position is not here a matter 
of consequence’”’). But see Kinlen v. 
Metropolitan St. R. Co., 115 S.W. 523, 
216 Mo. 145; ‘‘nor will the law permit 
a recovery where the injured party 
knowingly places himself in a place 
of danger and knowingly or wilfully 
permits the train to strike him even 
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a vehicle and it is apparent that he will not, or 
cannot, stop, and that a collision will occur unless 
prompt measures to avoid it are taken by the mo- 


[§ 411] (2) Manner of Arising. Although a dis- 
tinction has been drawn by some eases in this re- 
spect between the humanitarian doctrine and the 
last clear chance doctrine,*® the last clear chance 
doctrine, strictly speaking, implies prior negligence 
upon the part of plaintiff.37 
material in what manner plaintiff’s danger arose.?* 


It is not, however, 


though the employees in charge 
thereof could have prevented it by 
the exercise of ordinary care). (4) 
However, the humanitarian doctrine 
applies where plaintiff's negligence 
placed him in the situation of peril 
(Hale v. St. Joseph ‘Ry., Light & Pow- 
er Co., 230 S.W.. 113, 287 Mo. 499; 
Daso v. Jefferson City Bridge & Ter- 
minal Co., (Mo.App.) 189 S.W. 400; 
McGee y. St. Joseph Ry. Light, Heat 
& Power Co., 133 S.W. 1194, 153, Mo.. 
App. 492; Felver v. Central Electric 
Ry. Coe -1L5 (SW 9805" 216uiMioeero5s 
Ross v. Metropolitan St. R. Co., 88 
S.W. 144,113 Mo.App. 600; 
Strauss v. Metropolitan St. Ry. Co., 
148 S.W. 209, 166 Mo.App. 153 [con- 
tributory negligence is admitted and 
not in issue]) (5) and it has been 
said that the humanitarian doctrine 
has nothing to do with a case in 
which there is no contributory negli- 
gence but that it was invented as a 
means of overcoming and excusing 
the consequences following ‘from 
contributory negligence (Phillips v. 
Southwestern Missouri Ry. Co., 155 
S.W. 470, 170 Mo.App. 416). (6) 
Plaintiff's error of judgment prompt- 
ed by fear of imminent injury did 
not absolve the motorman, under 
the humanitarian rule, from exer- 
cising reasonable care to avoid in- 
jury. Michaels v. Harvey, (Mo.App.) 
179 S.W. 735. (7) Where a mother, 
observing her child closely approach- 
ing the track on which a street car 
was approaching, rushed into the 
street in an effort to save the’ child, 
and came upon the track _ her- 
self, her husband cannot be denied 
recovery for her death under the 
last clear chance rule, on the ground 
she knowingly, willfully, or wanton- 
ly placed herself in front of a mov- 


ing car. Sherman v. United Rvs. Co. 
of St. Louis, 214 S.W. 223, 202 Mo. 
App. 39. 


37. Anderson v. Missoula St. Ry. 
Co., 167 P. 841, 55 Mont. 83; Miller v. 
Sioux Falls Traction System, 184 N. 
W. 233, 44 S.D. 405: MacDonald v. 
City of Seattle, 217 P. 39, 126 Wash. 
sls 


[a] Child.—If a child injured by 
a street car was not old enough to 
be guilty of contributory neglisence 
(see supra § 405), the last clear chance 
doctrine does not apply, for it can- 
not exist unless there was contribu- 
tory negligence. State v. Washing- 
ton}-B. .&) As) Electric’ R.Co., 13a A 
822, 149 Md. 443. 


38. Terre Haute I. & EB. Traction 
Co.rwve Stevenson, ):123: NB: 785,126 
N.E. 3, 189 Ind. 100; United Rys. & 
Electric Co. of Baltimore v. Kolken, 
78 A, 3838, 114 Md. 160; Swift & Co. 
v. New York & Q. C. Ry. Co., 120 N.Y. 
S. 203, 1148, 136 App.Div. 34, 926. 


[b] Even though person is tres- 
passer, reasonable care must be ex- 
ercised to avoid injuring hi-n after 
discovering his peril. See supra § 
279. - K 
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He may, for example, have been standing,*® walk- 
ing,#° riding a bicycle,*! or driving a vehicle ;*? 
or he may have been proceeding along or near,** 
or attempting to cross,4+ the track, and he may 
either have failed to exercise proper care to look 
or look and listen,*® or proceeded into, or continued 
in, the path of a moving car after seeing or hearing 
it,#® or he may have stopped the vehicle he was 
driving on the track,*? or have failed to alight from 
or abandon it when it was stalled upon the track.** 
Likewise, the doctrine may apply where an occu- 
pant, other than the driver, of a vehicle standing so 
close to a track as to be in the path of a moving 
ear failed to exercise any care in looking out for 
himself.4® 


[§ 412] (3) Knowledge or Ignorance of 50__(q) 
By Plaintiff. A person injured through the opera- 
tion of a street railroad may recover damages under 
the humanitarian or last clear chance doctrine where 
he was ignorant or oblivious of his danger or peril®? 
and the other elements of the doctrine are present.°? 
Ordinarily, the injured party’s obliviousness of his 
peril is an element absolutely necessary to a right 
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[§§ 411-413 


of recovery under the humanitarian or last clear 
chance doctrine;®? but it is otherwise where he 
was aware of the peril and unable to avoid or es- 
cape it,>4 or he is a child of such tender age as 
to give as much notice to the motorman that he 
must act as obliviousness in an adult would give.°® 


Where plaintiff knew car was approaching, but 
was not aware of danger,®* as where he believed 
the car would stop before reaching him,** or that 
he had time to eross the track ahead of the ear,°* 
his knowledge does not preclude him from recover- 
ing under the humanitarian doctrine. 


[§ 413] (b) By Defendant®°—aa. In General. 
The humanitarian or last clear chance doctrine does 
not apply in a street railroad accident case where 
it does not appear that the company or its servants 
knew, or, in the exercise of ordinary and reasona- 
ble care, ought to have known, of plaintiff's peril 
or danger®® in time to avoid the accident.* Indeed, 
in a number of jurisdictions the doctrine applies 
only where the motorman had actual knowledge of 
plaintiff’s peril or danger®? in time to avoid injury 


What constitutes contributory neg- 
ligence generally see supra §§ 359- 
406. 


39. Bird v. Porto Rico Ry., Light 
& Power Co., 33 Porto Rico 162. 


40. Emmons v. New York & S. Ry. 
Co., 142 A. 676, 108 Conn. 133; Bis- 
ogno v. New York Rys. Co., 185 N.Y. 
S. 411, 194 App.Div. 316 [appeal dism 
P85 0NBY 947, 233 N.Y. 629]. 


41. Harrington v. Los Angeles R. 
Co., 74 P. 15, 140 Cal. 514, 98 Am.S.R. 
85, 68 L.R.A, 238. 


42. Hammond, etc., Electric R. Co. 
v.. Hads, 69 N.EH. 555, 32 Ind.App. 
249; Consolidated Traction Co. v. 
Haight, 37 A. 135, 59 N.J.Law 577. 


43. Emmons v. New York & S. Ry. 
Co., 142 A. 676, 108 Conn. 133 (at 
night); Williams v. Metropolitan St. 
R. Co., 89 S.W. 59, 114 Mo.App. 1; 
Luby v. Morris County Traction Co., 
83 A. 184, 82 N.J.Law 255; Anderson 
v. Public Service Corporation, 80 A. 
480, 81 N.J.Law 700; Bisogno v. New 
York Rys. Co., 185 N.Y.S. 411, 194 
App.Div. 316 [appeal dism 135 N.B. 
94% (233) N.Y, 629]. 


44. Lavine v. United Rys. Co. of 
St. Louis, (Mo.App.) 217 S.W. 574; 
Halifax Electric Tramway Co. vy. Ing- 
lis, 30 Can.S.C, 256 [aff 32 N.S. 117]. 


45. La—Cowden v. Shreveport 
Belt R. Co., 30 So. 747,-106 La. 236. 


Me.—Warren v. Bangor, etc., R. Co., 
49 A. 609, 95 Me. 115. 


Md.—United Rys. 
of Baltimore v. Kolken, 
114 Md. 160. 


Mo,— Williams v. Metropolitan St. 
Ry. Co., 125 S.W. 522, 141 Mo.App. 
625; Hickman v. Union Depot R. Co., 
47 Mo.App. 65. 


N.C.—Norman v. Charlotte Elec- 
tric wy... ©O.,) Sor (SEY 1835. L67, INC. 
533, Ann.Cas.1916H 508. 


[a] Counting change, watching 
car going east, simultaneously at- 
tempting to cross tracks, and struck 
by west bound car. Jesse v. Kansas 


& WPlectric Co. 
78 A, 388, 


cay Rys. Co., (Mo.App.) 238 S.W. 
38. 
[b] Failing to look back for car 


after pulling in close to track. Bax- 


ter v. St. Louis Transit Co., 78 S.W. 
70, 103 Mo.App. 597. 


46. McGowan v. Wells, (Mo.) 24 S. 
W.(2d) 633. 


[a] If plaintiff heard bell “and did 
not get off the track, the defendant 
had no right to run into plaintiff and 
inflict the injuries that were inflict- 
ed.” Peterson v. New York City R. 
CO; 794 UINSYNS. 0223235 


47. King v. Grand Rapids Ry. Co., 
143 N.W. 386, 176 Mich. 645. 


48. Perry v. Flemming, 296 S.W. 
167, 221 Mo.App. 1071; Myers v. St. 
Louis Transit Co., 73 S.W. 379, 99 Mo. 
App. 363. 


49. McClellan v. Kansas City Pub- 
Yt ps ie Co.; (Mo.App.) 19 S.W.(2d) 


50. Motorman’s knowledge 
plaintifi’s obliviousness 
415. 


51. Montgomery Light & Traction 
Co. v. Baker, 67 So. 269, 190 Ala. 144; 
Cusachs v. New Orleans Ry. & Light 
Co., 9 La.A. (Orleans) 351; Cole v. 
Helena Light & Ry. Co., 143 P. 974, 
49 Mont. 443. 


[a] Child may, on account of his 
tender years, be oblivious of danger 
as a matter of law. Foster v. Kan- 
Tae City Rys. Co., (Mo.) 235 S.Ww. 


[bob] Man lying on track in stupe- 
fied state of intoxication.—Rice v. 
Jefferson City Bridge & Transit Co., 
(Mo.App.) 186 S.W. 568. 


52. See supra §§ 407-411; infra §§ 
413-417. 


53. Kinlen v. Metropolitan St. R. 
Co., 115 S.W. 523, 216 Mo. 145; New- 
ton v. Harvey, (Mo.App.) 202 S.W. 
249; Knapp y. Dunham, “(Mo.App.) 
195 S.W, 1062, 1068. See Thomas y. 
Wells, (Mo.App.) 267 S.W. 46 (rec- 
ognizing that the humanitarian rule 
will not ordinarily be applied in all 
its strictness to persons engaged in 
work which requires them to be on 
or near the track but holding the 
rule applicable under the’ facts of 
the particular case). 


54. Newton v. Harve Mo.App. 
202 S.W, 249. se 3 pPy 


of 
see infra § 


55. Bryant v. Kansas City Rys. 
Co., (Mo.App.) 217 S.W. 632. 


56. Angle v. Fleming, (Mo.App.) 
259 S:W. 143; King v. Kansas City 
Rys. Co., (Mo.App.) 204 S.W. 1129; 
Woodis v. United Rys. Co. of St. 
Louis, 203 S.W. 489, 199 Mo.App. 
348; Strother v. Dunham, (Mo.App.) 
193 S.W. 882; Ingino v. Metropolitan 
St. Ry. Co., (Mo.App.) 179 S.W. 771. 


57. Angle v. Fleming, (Mo.App.) 
259 S.W. 1438. 


58. Woodis v. United Rys. Co. of 
or Louis, 203 S.W. 489, 199 Mo.App. 


59. Where plaintiff’s 
continued see supra § 409. 


60. Conn.—Emmons vy. New York 
aa Ry. Co., 142 A. 676, 108 Conn. 


Iowa.—Underwood v. Oskaloosa 
Traction & Light Co., 137 N.W. 933, 
157 Iowa 352. 


Md.—Hess v. United Rys. & Elec- 
tric Co. of Baltimore, 113 A, 101, 137 
Md. 605. 


Mo.—Smith v. Metropolitan St. Ry. 
Co., (App.) 201 S.W. 569. 


Neb.—Spieler v. Lincoln Traction 
Co., 171 N.W. 896, 103 Neb. 339. 


R.I.—King v. Rhode Island Co., 110 
AY 623) 43° RIL 146: 


Va.—Shuster v. Virginia Ry... & 
Power Co., 132 S.E. 185, 144 Va. 387. 


Wash.—Oflock v. City of Seattle, 
294 P. 966, 160 -Wash. 116; Mac- 
Donald v. City of Seattle, 217 P. 39, 
126 Wash. 1; Heath v. Wylie, 186 
P. 318, 109 Wash, 86; Gilcher v. Seat- 
aS Electric Co., 124 P. 218, 69 Wash. 
o, 

61. See infra § 416. 


62. U.S.—Walker vy. East St. Louis 
& S. Ry. Co. 25 F.(2d) 579 (Mis- 
souri); Little Rock Ry. & Electric 
Co. v. Billings, 187 F. 960, 110 C.C.A. 
80 (Arkansas). See Dickson v. Chat- 
tanooga Ry. & Light Co., 237 F. 352, 
150 C.C.A, 366, L.R.A.1917C 464 (Ten- 
nessee, So holding in a case where 
plaintiff ak a trespasser but rec- 
ognizing at it would be otherwi 
if plaintiff had been making a aE 
er and rightful use of the street at 


negligence 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to him;** but in other jurisdictions the doctrine 
may apply either where the motorman actually saw, 


discovered, or knew of plaintiff’s 


the time of the accident). 


Ala.—Snyder v. Mobile Light & 
Ry. Co., 107 So. 451, 214 Ala. 310. 


Ark.—Johnson vy. Stewart, 34 S.W. 
889, 62 Ark. 164. 


Cal.—Darling v. Pacific Hlectric 
Co., 242 P. 703,197 Cal, 702; Starck y. 
Pacific’ Hlectric Co., 156 P.51, 172 Cal. 
277, L.R.A.1916E 58; Wood v. Los 
Angeles Ry. Corp., 155 P. 68, 172 Cal. 
15; Thompson vy. Los Angeles Co., 
134 P. 709, 165 Cal. 754; bennichsen 
v. Market St. R. Co., 84 P. 420, 149 Cal. 
18; Nicolai v. Pacific Electric R. Co., 
267 P, 758, 92 Cal.App. 100; Zolkover 
Vv... Pacific: -Hlectric Ry.» Co.,. 254 ‘P. 
926, 81 Cal.App. 772; Haber v. Pacific 
Electric Ry. Co., 248 P. 741, 78 Cal. 
App. 617; Alcamisi v. Market St. Ry. 
Co., 228 P. 410, 67 Cal.App. 710; Riney 
v. Pacific Electric Ry. Co., 187 wv. 
50, 45 Cal.App. 145; Sanders v. Dutch- 
er, 187 P. 51, 44 Cal.App. 626; Lob- 
bett & Dean v. Oakland, A. & HE. Ry., 
172 P. 1128,°36 Cal.App. 641. , 


Ind.—Union Traction Co. of Indi- 
ana v. Vatchet, 132 N.E. 591, 191 Ind. 
. 324; Terre Haute I. & E. Traction 
Co. v. Stevenson, 123 N.E. 785, 189 
Ind. 100 [overr sub nom. Indianapolis 
Street Ry. Co. v. Seerley, 72 N.E. 169, 
1034, 35 Ind.App. 467; Indiana Street 
yen CO. Va Schmidt, 71\"N.B:) 663) 7.2 
N.E. 478, 35 Ind.App. 202]; Chicago, 
L. 8. & S. B. Ry. Co. v. Bicke, 137 .N. 
EB. 565, 79 Ind.App. 576; Indiana 
Union Traction Co. v. Kraemer, 102 
N.E. 144, 55 Ind.App. 190; Terre 
Haute, I. & E. Traction Co. v. Green, 
97 N.E. 348, 49 Ind.App. 309. Com- 
pare Union Traction Co. of Indiana 
v. Bowen, 103 N.E. 1096, 57 Ind.App. 
661 (where plaintiff, too young to be 
negligent, was struck by a street car, 
it was immaterial to the last clear 
chance doctrine whether the motor- 
man actually knew of plaintiff's dan- 
ger, if by ordinary care he could have 
Enown in time to have avoided the 
injury); Indianapolis Traction & Ter- 
minal Co. v.. Croly; 96 N.B. 973,54 
Ind.App. 566 (the rule is otherwise 
where plaintift’s negligence ceased, 
and his opportunity to avoid the col- 
lision passed, before fhe injury). 
Contra Indianapolis Traction, etc., 
Co. v. Kidd, 79 N.E. 347, 167 Ind. 
402, 7 L.R.A.N.S. 143, 10 Ann.Cas. 
942; Schilling v. Indianapolis & C. 
Traction Co., 96 N.E. 167, 97 N.E. 124, 
51 Ind.App. 131. 


Iowa.—Miller & Kizer v. Des Moines 
City Ry. Co., 195 N.W. 600, 196 Iowa 
1033; Baker v. Des Moines City Ry. 
Co., 188 N.W. 829, 193 Iowa 1059; 
Claar Transfer Co. v.. Omaha & Coun- 
cil Bluffs St. Ry. Co., 181 N.W. 755, 
191 Iowa 124; Carr. v. Inter-Urban 
Ry. Co., 171 N.W. 167, 185 Towa 872; 
Orr v. Cedar Rapids & M. C. Ry. Co., 
62 N.W. 85, 94 Iowa 423. Contra 
Doherty v. Des Moines City R. Co., 
114 N.W. 1838, 137 Iowa 358. 


Minn.—Fonda v. St. Paul City Ry. 
Co., 74 N.W. 166, 72 Minn. 4388, 70 


Am.S.R. 341. 


N.Y.—Wright v. Union Ry. Co. of 
New York, 229 N.Y.S. 162, 224 App. 
Div. 55 [aff 166 N.E. 310, 250 N.Y. 
526]. But see Mapes v. Union Ry. 
Co., 67 N.Y.S. 358, 56 App.Div. 508 
(where the motorman was asleep and 
recovery was allowed because of a 
complete absence of care on his part). 


Okl.—Pittsburg County Ry. Co. v. 
Campbell, 236 P. 27, 110 Okl. 79; 
Muskogee Electric Traction Co. v. 
Tanner, 220 P. 655, 938 Okl. 284; Met- 
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peril or danger, 


ropolitan Ry. Co. v, Fonville, 125 P. 
1125, 86 Okl. 76; Oklahoma City Ry. 
Co. v. Barkett, 118 P. 350, 30 Okl. 28. 
Contra Pittsburg County Ry. Co. v. 
Palmer, 280 P. 256, 104 Okl, 65. 


Or.—Dorfman v. Portland Electric 
Power Co., 286 P. 991, 132 Or. 6498. 


_§8.D.— Miller v. Sioux Falls Trac- 
ean System, 184 N.W. 238, 44 S.D. 


Tex.—McCallum y. Houston Elec- 
tric «:Co.,: :(Civ.App.) 280 S.W. 342: 
Fontana v. Port Arthur Traction Co., 
(Civ.App.) 235 S.W. 1098; Southern 
Traction Co. v. Rogers, (Civ.App.) 
201 S.W. 199; Galveston Electric Co. 
vy. Swank, (Civ.App.) 188 S.W. 704; 
Scates vy. Rapid Transit Ry. Co., (Civ. 
App.) 171 .S.W. 508. 


[a] Defendant’s failure ta observe 
plaintiff’s position of peril is offset 
by plaintiff's negligence in placing 
himself in such position. Riney v. 
Pacific Electric Ry.,Co., 187 P. 50, 45 
Cal.App. 145; Wright v. Union Ry. 
Co. of New York, 229 N.Y.S. 162, 224 
App.Div. 55 [aff 166 N.E. 310, 250 N. 


¥.S. 26]; - Metropolitan ‘Ry. Co: )v 
Honvilley. 125 sR. 1126, 4 360 OK | 76% 
Oklahoma City Ry. Co. v. Barkett, 


118 P. 350, 30 Okl. 28. 


[b] Intoxicated person.—Where a 
person lying on a street railroad track 
in an intoxicated condition is run 
over and killed, the company is guilty 
of negligence only for a failure to 
use proper diligence to prevent in- 
jury to him after he has been ac- 
tually discovered on the _ track. 
Taylor v. Houston Electric Co., 85 
S.W. 1019, 38 Tex.Civ.App. 432. 


Actual knowledge: 
As question for jury see infra § 507. 
Presumption as to see infra § 445. 


Weight and sufficiency of ‘evidence of 
see infra § 475. 


63. See infra § 416. 


64. Conn.—Emmons v. New York 
& Stamford Ry. Co., 142 A. 676, 108 
Conn. 133; Smith v. Waterbury & 
Milldale Tramway Co., 121 A. 873, 99 
Conn, 446. 


Del.—Heinel v. People’s R. Co., 67 
A. 173, 22 Del. .(6 Pennew.) 428; Di 
Prisco v. Wilmington City R. Co., 57 
A. 906, 20 Del. 527. 


D.C.—Bremmerman v. Georgetown 
& T. Ry. Co., 273 F. 342, 50 App.D.C. 
378; Washington Utilities Co. v. Wad- 
ley, 44 App.D.C. 176; Washington- 
Virginia Ry. Co. v. Himelright, 42 
App.D.C. 532; Washington Ry. & Hlec- 
tric Co. v. Cullember, 39 App.D.C. 316; 
Hawley v. Columbia R. Co., 25 App. 
EAS Aaa ld 


Ill.—Sorensen v. Chicago Rys. Co., 
217 Ill.App. 174 


Kan.—Muir v. Fleming, 227 P. 536, 
116 Kan. 551; Metropolitan St. Ry. 
vy. Arnold, 72 P. 857, 67 Kan. 260. 
Contra Maris v. Lawrence Ry. & 
Light Co., 158 P. 6, 98 Kan. 205; Mar- 
ple v. Topeka Ry. Co., 118 P. 690, 85 
Kan, 699. 


Ky.—Louisville Ry. Co. v. Broad- 
dus’ Adm’r, 202 S.W. 654, 180 Ky. 
298; Paducah Traction Co. v. Walker’s 
Admins: 1850SiWe 2119; 169" Ky. T2 53 
Hymarsh’s Adm’r v. Paducah Trac- 
tion Co., 150 S.W. 9, 150 Ky. 109; 
Doll v. Louisville Ry. Co., 128 S.W. 
344, 188 Ky. 486; Louisville R. Co. v. 
Edelen, 96 S.W. 901, 128 Ky. 629, 29 
Ky.L. 1125; Louisville R. Coa v. 
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or, by the exercise of ordinary and reasonable care, 
should have seen, discovered, or known of it®* in 


Hutchcraft, 105 S.W. 983, 127 Ky. 531, 
32 Ky.L. 429; Flynn v. Louisville R. 
Co., 62 S.W. 490, 110 Ky. 662, 23 Ky. 
L. 57; Paducah Traction Co. v. Sine, 
111. S.W...356, 33. Ky.L: -792; Louis= 
ville R. Co. v. Hoskins, 88 S.W. 1087, 
28 Ky.L. 124; Louisville R. Co. vy. 
Colston, 79 S.W. 248, 117 Ky. 804, 25 
Ky.L. 1933; Floyd v. Paducah R., 
ete., Co., 73 S.W. 1122, 24 Ky... 2364; 
Owensboro City R. Co. v. Hill, 56 S.W. 
21, 21 Ky.L. 1638. 


La.—Hanna v. New Orleans Ry. & 
Bight *Co.;) 52>>S0:0855;2 Lies am 684. 
Kramer v. New Orleans City, ete., R. 
Co., 26 So. 411, 51 La.Ann. 1689; Cu- 
sachs v. New Orleans R., etc., Co., 9 
La.App. (Orleans) 351. 


Me.—Dyer v. Cumberland County 
Power & Light Co., 115 A. 194, 120 
Me. 411; Dyer v. Cumberland County 
Power & Light Co., 110 A. 357, 119 Me. 
224; Atwood v: Bangor, ete., R. Co., 
40 A. 67, 91 Me. 399. 


Md.—Baltimore Consol. 
Rifcowitz, 438 A. 762, 
Baltimore Traction Co. v. Appel, 31 
A. 964, 80 Md. 603; Baltimore Trac- 
Wop Co. v. Wallace, 26 A. 518, 77 Md. 
Bae 


Mass.—-Carrahani v. Boston, ete., 
St. R. Co., 85 N.E. 162, 198 Mass. 549, 
126 Am.S.R. 461. 


Mo.—Schroeder v. Wells, 276 S.W. 
60, 310 Mo. 642; Griggs v. Kansas 
City Rys. Co., 228 S.W. 508; Ellis: v. 
Metropolitan St. Ry. Co., 138 S.W. 
23, 234 Mo. 657; Riggs v. Metropoli- 
tan St. R. Co., 115 S.W. 969, 216 Mo. 
304; Felver v. Central Electric R. 
Co., 115 S.W. 980, 216 Mo. 195; White 
v. St. Louis, etc., R. Co., 101 S.W. 14, 
202 Mo. 539; Baxter v. St. Louis 
Transit Co., 95 S.W. 856, 198 Mo. 1; 
Moore v. St. Louis Transit Co., 92S. 
W. 390, 194 Mo. 1; Clancy v. St. Louis 
Transit Co., 91 S.W. 509, 192 Mo. 615; 
Rapp v. St. Louis Transit Co., 88 S.W. 
865, 190 ‘Mo. 144; Heinzle v. Metro- 
politan St. R. Co., 81 S..W. 848, 182 
Mo. 528; Jett v. Central Electric R. 
Co., 77 S.W. 738, 178 Mo. 664; Klock- 
enbrink v. St. Louis, ete., R. Co., 72 
S.W. 900, 172 Mo. 678; Levin v. Metro- 
politan St. R. Co., 41 S.W. 968, 140 Mo, 


RE Conave 
89 Md: 338; 


624; Thomas v. Wells, (App.) 267 S. 
W. 46; Riggs v. Kansas City Rys. 
Co., (App.) 220 S.W. 697; Lavine v. 


United Rys. Co. of St. Louis, (App.) 
217 S.W. 574; Pennington v. Kansas. 
City Rys: 'Co:,° 213. SIW., 137, 720ie No. 
App. 483; Bruening v. Metropolitan 
St. Ry. Co., 168 S.W. 247, 181 Mo.App. 
264; Ebert v. Metropolitan St. Ry. 
Co., 160 S.W. 34, 174 Mo.App. 45; 
Eskridge v. Metropolitan St. Ry. Co., 
157 S.W. 105, 170 Mo.App. 548; Shel- 
ton v. Metropolitan St. Ry. Co., 151 
S.W. 493, 167 Mo.App. 404; Semple v. 
United Rys. Co. of St. Louis, 133 S. 
W. 114, 152 Mo.App. 18; Funeck v. 
Metropolitan St. R. Co., 113 S.W. 694, 
133 Mo.App. 419; Bensiek v. St. Louis. 
Transit) (‘Co., 102: sSSW 458750125" avo: 
App. 121; Wallack v. St. Louis Trans- 
it Co., 100 S.W. 496, 123 Mo.App. 160; 
Bectenwald v. Metropolitan St. R. 
Co: 97 S.W. 557,121. Mo Apps, 595; 
Rodgers v. St. Louis Transit Co., 92 
S.-W. 1154, 117 Mo.App. 678; Jager 
v. Metropolitan St. R. Co., 89 S.W. 62, 
114 Mo.App. 10; Williams v. Metro- 
politan St. R. Co., 89 S.W..59, 114 Mo. 
App. 1; Meng v. St. Louis, ete, R. 
Cos S.W. 218, 108 Mo.App. 553; 
Murray v. St. Louis Transit Co., 83 
S.w. 995, 108 Mo.App. 501; Union 
Biscuit Co. v. St. Louis Transit Co., 
83 S.W. 288,108 Mo.App. 297; Han- 
heide v. St. Louis Transit Co., 78 S. 
W. 820, 104 Mo.App. 323; Sepetowski 
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time to avoid the collision and injury.®® 
knowledge of plaintiff’s peril has been acquired, 
it ereates a special duty to take care on the part 
of the company and its employees.°® 


[§ 414] bb. Of Plaintiff’s Presence on or near 
Track. Mere knowledge of the presence of a per- 
son near the track, or on the track some distance 
away, without knowledge of his actual peril, and 
without notice, warning, or knowledge that he is 
about to put himself in a position of danger, does 
not make the company liable for a failure to avoid 
injuring him,*7 since the company has the right, in 
the absence of knowledge to the contrary, to act on 
the assumption that such person will keep out of 
danger,®*® or at least exercise ordinary and reason- 
able care,®® and it need not anticipate that a person 
not in a position of danger will foolishly, heedlessly, 
or negligently put himself in such a position.’° 
is otherwise, however, where the motorman is cog- 


vy. St. Louis Transit Co., 76 S.W. 693, 
102 Mo.App. 110; Barrie v. St. Louis 
Transit Co., 76 S.W. 706, 102 Mo. 
App. 87; Aldrich v. St. Louis Transit 
Cos 74 (Sew. 141, 101 ‘Mo.App: 77; 
Degel v. St. Louis Transit Co., 74 S. 
W. 156, 101 Mo.App. 56; Hutchinson 
v. St. Louis, ete., R. Co., 88 Mo.App. 
376; McAndrew v. St. Louis, ete, R. 
Co., 88 Mo.App. 97; O’Keefe v. St. 
Louis, etc., R. Co., 81 Mo.App. 386; 
Heat v. Peoples R. Co., 67 Mo.App. 


Neb.—Dougherty v. Omaha & C. B. 
St. Ry. Co., 203: N.W. 538, 113 Neb. 
356. 

Nev.—Weck v. Reno Traction Co., 
149 P. 65, 38 Nev. 285. 


N.H.—Hanson v. Manchester St. R. 
Co., 62.A. 595, 73 N.H. 395; Laronde 
v. ‘Boston, etc., R. Co., 60 1A. 684;. 73 
NEE 24773 tittle: ve Boston;\ete., R. 
Co., 57 A. 920, 72 N.H. 502; Parkinson 
v.. Concord’ St. -R. Co., 51 A. 268,71 
N.H. 28; Hdgerly v. Union St. R. Co., 
86 A. 558, 67 N.H. 312. 


N.D.—Lathrop v. Fargo-Moorhead 
St. Ry. Co., 136 N.W. 88, 23 N.D. 246; 
Acton v. Fargo & M. St. Ry. Co., 129 
N.W. 225, 20 N.D. 434. 


R.I.—Morrison v. Rhode Island Co., 
104 A. 71, 41 R.I. 474; Meleo v. Rhode 
Island Co., 99, A. 753. 


Tenn.—Memphis St. R. Co. wv. 
Haynes, 81 S.W. 374, 112 Tenn. 712. 


Va.—Roanoke Ry. & Electric Co. v. 
Korb, 154 S.E. 550; Richmond Pass., 
etc., Co. v. Gordon, 46 S.H. 772, 102 
Va. 498. 

Wash.—Ziomko vy. Puget Sound 
Mlectric:Ry., 192 PB. 1009, 112. Wash. 
426; Herrick v. Washington Water 
Power Co., 134 P. 934, 75 Wash. 149, 
48 L.R.A.N.S. 640; Morris v. Seattle, 
R. & S. Ry. Co., 120 P. 534, 66 Wash. 
691. 

Ont.—Field v. Sarnia Street Ry. Co., 
50 Ont.L. 260. 


Sask.—Smith v. Reg., 10 Sask.L. 72. 


See Cincinnati Traction Co. v, Jen- 
nings, 7 OhioN.P.N.S. 462 (discussing 
the point). 


65. See infra § 416. 

66. Terre Haute I. & HB. Traction 
Co. v. Stevenson, 123 N.B. 785, 189 
Ind., 100; Indianapolis Traction & 


Terminal Co. v. Croly, 96 N.E. 973, 54 
Ind.App. 566; Pittsburg County Ry. 
Co. v. Campbell, 236 P. 27, 110 Okl. 
79; Metropolitan Ry. Co. v. Fonville, 
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Where 


from.7# 


Injury.*® 


It 


2b 2P, 1125, 86. Ol. 762" Herrick vy. 
Washington Water Power Co., 134 P. 
934, 75 Wash. 149, 48 L.R.A.N.S. 640. 


67. Cal.—Thompson vy. Los An- 
geles.& SS) D..BURy: ‘Cos W34se> 709; 
165 Cal. 748. 


Ky.—Louisville R. Co. v. Colston, 
foe 243, 117 Ky. “S04, 0215 Kons 


Mich.—Blatnikoff v. Detroit United 
Ry., 167 N.W. 956, 202 Mich. 69. 


Mo.—Haffey v. Metropolitan St. Ry. 
Co., 135 S.W. 987, 154 Mo.App. 493; 
Rissler v. St. Louis Transit Co., 87 
S.W. 578, 113 Mo.App. 120. 


Pa ara ake Vie UOMO. oo aan 


S.D.—Miller v. Sioux Falls Traction 
System, 184 N.W. 233, 44 S.D. 405. 


[a] Where motorman had no rea- 
son to believe, until it was too late 
to stop the car, that plaintiff would 
venture on the track, there is no 
ground to apply tHe last clear chance 
doctrine. Bertucci vy. New Orleans 
edi & Light Co.,; 99 So. 400, 155 La. 


[b] Automobile approaching at 
safe distance at usual speed does not 
suggest peril. Mobile Light & R. Co. 
v. Gadik, 100 So. 837, 211 Ala, 582. 


68. Haffey v. Metropolitan St. Ry. 
Co., 185 S.-W. 987, 154 Mo.App. 493; 
McGee v. St. Joseph Ry., Light, Heat 
& Power Co., 133 S.W. 1194; 153 Mo: 
App. 492, and cases infra this note. 


[a] For example, until he knows 
the contrary, a motorman has a right 
to assume that a person will: (1) 
Stop or turn aside. Arnold vy. San 
Francisco-Oakland Terminal Ry., 164 
PS 198175 ‘Cals L « @)— Step. off the 
track. Little Rock Ry. & Electric Co. 
Ve Dunes. 187) By 960, SiO, C!CrAe 80: 
(8) Cross behind (Alquist v. Memphis 
Stays iCo 287, B.r35) 3G) panded not 
attempt to cross in front (Griewski 
v. Ironwood & Bessemer Ry. & Light 
Co., 176 N.W. 439, 209 Mich. 10; Sem- 
ple v. ‘United Rys. Co. of St. Louis, 
133 S.W. 114, 152 Mo.App. 18; Levein 
v. Rhode Island Co., 110 A. 602, 43 
R.1I, 167), of the car, where it is elose 
at hand. (5) Not turn a vehicle sud- 
denly across the track and in the path 
of the oncoming car. Rabito v. N. O. 
R., ete., Co., 8 La.App. (Orleans) 340. 


{b] Pedestrian’s pause justifies 
the motorman in believing that the 
pedestrian is aware of the approach- 


& ¥ et ee 
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nizant of appearances indicating or strongly sug- 
gesting danger.‘ 

[§ 415] cc. Of Plaintiff’s Ignorance of, or Inabil- 
ity To Escape from, Danger.’? mo 
man of an approaching street eax saw plaintiff in a 
position of peril or danger, it is necessary and suf- 
ficient to render the humanitarian or last clear 
chance doctrine applicable that it shall have been 
apparent to the motorman either that plaintiff was 
unaware or oblivious of the peril or danger‘* or 
was unable to escape, or extricate himself, there- 


Where the motor- 


[§ 416] a. Ability and Opportunity To Avoid 
Ordinarily, the humanitarian doctrine or 
doctrine of last clear chance does not apply so as 
to warrant a recovery of damages from a street 
railroad company where, after the motorman of the 
car in question became aware,’® or, in some juris- 
dictions, after he, by the exercise of ordinary and 


ing car and intends to let it pass. 
Ashley v. Virginia Ry. & Power Co., 
(W..Va.) 122 S.E. 104. Fj 


69. Halliday v. Rhode Island Co., 
107 A. 86, 42 R.I. 350. See Sammons 
v. New Orleans Ry. & Light Co., 79 ~ 
So. 320, 148 La. 731 (a motorman is 
justified in assuming that a person 
approaching the track will heed the 
apparent danger and have some re- 
gard for his own safety). 


70. Munns v. Chicago City Ry. Co., 
235 Ill.App. 160; Welsh v. Tri-City 
Ry. Co., 126 N.W. 1118, 148 Iowa 200; 
Cole v. Helena Light & Ry. Co., 143 
P. 974, 49 Mont. 443; Buffalo v. Caro- 
lina Power & Light Co., 104 S.E. 161, 
180 N.C. 216; Boyles v. Charlotte Blec- 
tric Ry. Co., 94 S.E. 293, 174 N.C. 621. 


71. Welsh v. Tri-City Ry. Co., 126 
N.W. 1118, 148 Iowa 200; Smith v. 
Metropolitan St. Ry. Co., 155 S.W. 54, 
169 Mo.App. 610; Flack v. Metropoli- 
tan St. Ry. Co., 145 S.W. 110, 162 Mo. 


App. 650; Smith v. Salisbury & S. 
Rye Coy TES B.. 96662 UNC. 29% 


Place or zone of danger see supra 
§ 410. 


72. Plaintiff's obliviousness 
peru. generally see supra § 412. 


73. Conn.—Oddwyecz v. Connecti- 
eut Co., 142 A. 406, 108 Conn. 71. 


Ind.—Union Traction Co. v. Ring- 
er, 155 N.E. 826; Terre Haute I. & EF. 
Traction Co. v. Stevenson, 123 N.E. 
785, 126 N.B. 3, 189 “Ind. 100; Indi- 
ana Union Traction-Co. vy. Kraemer, 
102-N.E. 141, 55 Ind.App. 190; - In- 
dianapolis Traction & Terminal Co. v. 
Croly, 96 N.E. 9738, 98 N.B. 1091, 54 
Ind.App. 566. 


Mo.—Haines v. Kansas City Rys. 
Co., (App.) 203 S.W. 631. 


N.H.—Olsen v. Boston & M. R. R., 
130 A. 218, 82 .N.H. 120. 


Okl.—Pittsburgh County Ry. Co. v. 
Campbell, 236 P. 27, 110 Okl. 79. 


74. 


of 


Darling v. Pacific Electric Ry., 
242. Po 708; 197 Cal (7025). Bybee ty: 
Dunham, (Mo.App.) 198 S.W. 190; 
Knapp v. Dunham, (App.) 195 S.W. 
1062; McCallum y. Houston Electric 
Co.,  (Tex.Civ.App.) 280 S.W.- 343: 
Virginia Ry. & Power Co. v. Wellons, 
112. S.E 843, 133) Va. 350: 


75. Judicial notice of distance in 
which car can be stopped see Evi- 
dence § 1827, 


76. See supra § -413. 


_ For later cases, developments and changes in the law see Annotations, same title and section number. 
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reasonable care, should have become aware,’? of 
plaintiff’s perilous position on or near the track, 
he did not have time‘® and opportunity,’® and it 
was impossible for him,*°® to avoid the collision and 
injury, by stopping the car or otherwise, with the 
means at hand,*! or any reasonable means,®? and by 
the exercise of ordinary and reasonable care,** the 
care required by the circumstances,** or the utmost 
Conversely, where the other.elements of 
the doctrine are present,*® it applies where the car 
could have been stopped in time to avoid the col- 
inability to avoid the injury, by 
stopping the car or otherwise, does 


eare.8® 


lision.§7 


Also, 


77. See supra § 413. 


78. Ala.—Mobile Light, ete., Co. v. 
Baker, 48 So. 119, 158 Ala. 491; Bir- 
mingham Ry., Light & Power Co. v. 
Norton, 61 So. 459, 7 Ala.App. 571. 


Cal.—Schooley v. Fresno Traction 
Co., 206 P. 481, 56 Cal.App. 705 


Conn.—Bujnak v. Connecticut Co., 
109 A. 244, 246, 94 Conn. 468. . 


Ind.—Indianapolis Traction & Ter- 
minal Co. v. Croly, 104 N.E. 328, 55 
Ind.App. 543. 


Ky.—Gribbins v. Kentucky Termin- 
al & Traction Co., 150 S.W. 338, 150 
Ky. 276: 


Me.—Kirouac v. Androscoggin, 154 
A. 81. 


Md.—State v. Cumberland, etc., 
Blectric R. Co., 68 A. 197;106 Md. 529, 
16 -_L.R.ALN-Ss 29%: 


Mo.—Taylor v. Metropolitan St. 
Ry, Co.) 165 S2W.2327, 2562Mo...191; 
Hafner v. St. Louis Transit Co., 94 
S.W. 291, 197 Mo. 196; Wagner v. 
Wells, (App.) 261 S.W. 682; Daso v. 
Jefferson City Bridge & Terminal Co., 
(App.) 189 S.W. 400; Hamm v. United 
Rys. Co. of St. Louis, 167 S.W. 1070, 
184 Mo.App. 5; Criss v. United Rys. 
Co. of St. Louis, 166 S.W. 834, 183 Mo. 
App. 392; Abbott v. Kansas City El. 
R. Co., 97 S.W. 198, 121 Mo.App. 582; 
Fellenz v. St. Louis, ete., R. Co., 80 
S.W. 49, 106 Mo.App. 154; Barrie v. 
St. Louis Transit Co., 76 S.W. 706, 102 
Mo.App. 87. 


N.H.—Fraser v. Berlin St. Ry., 146 
A. 714, 84 N.H. 107. 


N.Y.—Murray v. Forty-Second St., 
etc., R. Co., 41 N.Y.S. 620, 9 App.Div. 
610. 


Ohio:=——Cincimna tie 2rract..) (Cop *iav; 
Jones, 32 OhioCir.Ct. 681. 


R.I.—Souza v. United Electric Rys. 
Comts2) Aj 419. 


S.D.—Miller v. Sioux Falls Traction 
System, 184 N.W. 233, 44 S.D. 405. 


Va.—Roanoke Ry. & Electric Co. v. 
Carroll, 72.S.B:. 125, 112 Va. 598; Nor- 
folk R.,.etc., Co: v. Higgins, 61 S.E. 
766, 108 Va. 324. 


Wash.—MacDonald vy. City of Seat- 
tle, 27 P.¥39.. 026 (Wash. -t; 


N.B.—Ryder v. St. John R. Co., 42 
N.B. 89. 


[a] One second or less.—Read v. 
Pacific Electric Ry. Co., 197 P. 791, 
185 Cal. 520; Griewski v. Ironwood &, 
Bessemer Ry. & Light Co., 176 N.W. 
439, 209 Mich. 10. 


[b] Gack of reasonable time.— 
Sethman v. Union Depot Bridge & 
Terminal R. Co., 218 S.W. 879, 203 Mo. 
App. 381; Lewis v. Metropolitan St. 
Ry. Co., 168 S.W. 833, 181 Mo.App. 421. 


[c] ‘Speed and distance are to he 
considered.—Indianapolis Traction & 
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application of 
was due to the 
having a comp 


ning ‘the car, at 
rate of speed.?° 


Be, Discovered. 


in the exercise 
should discover, 


not prevent the ! or his property 


Terminal Co. v. Croly, 96 N.E. 973, 98 
N.E. 1091, 54 Ind.App. 566. 


_79._ Cal.—Schooley v. Fresno Trac- 
tion Co., 206 P. 481, 56 Cal.App. 705. 


Conn.—Curtis v. Bristol & Plain- 
ville. Electric Co., 128 A. 517, 102 
Conn. 238; Bujnak v. Connecticut Co., 
109 A. 244, 94 Conn. 468. 


La.—Friedman v. New Orleans Ry. 
& Light Co., 96 So. 821, 153 La. 951; 
Wolf v. New Orleans Ry. & Light Co., 
635 Sox. 392, (133) a.) 8913 Kirsch iv. 
O’Keefe, 8 La.App. 277. 


Porto Rico.—Vidal vy. Porto Rico 
Ry., Light & Power Co., 32 Porto 
Rico 707; Gonzalez v. Ponce Ry. & 
Light Co., 28 Porto Rico 184. 


Va.—Hendry v. Virginia Ry. & 
Power Co., 107 S.E. 715, 130 Va. 282. 


Wash.—Johnson Vv. Washington 
were Power Co., 132 P. 392, 73 Wash. 
616. 

[a] Rule applies where: (1) A 
person who is driving a vehicle paral- 
lel and close to the track, as well as 
close to the car, abruptly turns it 
away from the track and thereby 
causes its rear to project over the 
track and come in contact with the 
ear. Gonzalez v. Ponce Ry. & Light 
Co., 28 Porto Rico 184. (2) The car 
is running at a high, but permissible, 
rate of speed at an unfrequented spot 
on the company’s right of way. Vidal 
v. Porto Rico Ry., Light & Power Co., 
32 Borton Rico. C0. 


* 80. Ala.—Birmingham Ry., Light 
& Power Co. v. Saxon, 59 So. 584, 179 
Ala. 136. 


Kan.—Ogden v. Wilson, 243 P. 284, 
120 Kan. 269. 


Md.—Colgate & Co. v. United Rail- 
ways & Electric Co. of Baltimore, 144 
A. 519, 156 Md. 472; Westerman v. 
United Rys. & Electric Co. of Balti- 
more, 96 A. 355, 127 Md. 225. 


Mo.—Dey v. United Rys. Co. of St. 
Louis, 120 S.W. 134, 140 Mo.App. 461. 


R.I.—Cipolla v. Rhode Island Co., 
103 A. 700. 


Ont.—Hoffman v. Hamilton Grims- 
by & Beamsville Electric Ry. Co., 18 
Ont.W.N. 92. 


81. Smith v. Ohio Valley Electric 
Ry. Co., 3 S.W.(2d) 604, 223 Ky. 311; 
Kotila v. Houghton County St. R. Co., 
96 N.W. 437, 134 Mich. 314; McBride 


v. Wells, (Mo.App.) 263 S.W. 469; 
Roseman v. United Rys. Co. of St. 
Louis, (Mo.App.) 251-S.W. 104; Sem- 


ple v. United Rys. Co. of St. Louis, 
133 S.W. 114, 152 Mo.App. 18; Dallas 
Consol. Electric St. R. Co. v: Conn, 
(Tex.Civ.App.) 100 S.W. 1019. 


82. Petrillo v. Connecticut Co., 102 
A. 607, 92 Conn. 235; San Antonio 
Traction Co. v. Kumpf, (Tex.Civ.App.) 
99 S.W. 863. 


83. Liutz v.. Denver City Tram- 


[§ 417] e. Ca: 
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the doctrine where such inability 
company’s own negligence in not 
etent driver or motorman on the 


ear,’* not having it properly equipped,®® or in run- 


the time, at a reckless or unlawful 


re Required after Peril Is, or Should 
After the motorman of an ap- 


proaching street car discovers,®! or, according to 
the rule obtaining in some jurisdictions, after he, 


of ordinary and reasonable care, 
®2 the perilous position of a person 
on, or in elose proximity to, the 


Ways COg) Lote Pl25 Bt 545" Coloumodaes 
Curtis v. Bristol & Plainville Elec- 
tric Co., 128 A. 517, 102' Conn. 238; 
Griewski v. Ironwood & Bessemer Ry. 
& Light Co., 176 N.W. 439, 209 Mich. 
10; McBride v. Wells, (Mo.App.) 263 
S.W. 469; Paul v. United Rys. Co. of 
St. Louis, 134 S.W. 3, 152 Mo.App. 577 
[op adopted 140 S.W. 1196, 160 Mo. 
App. 599]; Miller v. Sioux Falls Trac- 
ee System, 184 N.W. 233, 44 S.D. 


[a] Reasonable effort.—Bujnak v. 
Copnee eee Co., 109 A. 244, 94 Conn. 


84. Taylor v. Metropolitan St. Ry. 
Co., 165 S.W. 327, 256 Mo. 191. 


Care required and exercised gener- 
ally see infra § 417. 


85. Arnold v. San Francisco-Oak- 
lene sperminal Rys., 164 P. 798, 175 
Call: 


[a] Greatest possible diligence.— 
Schooley v. Fresno Traction Co. 206 
P. 481, 56 Cal.App. 705. 


aca See supra §§ 407-415; infra § 


87. Birmingham Ry., Light & 
Power Co. v. Norton, 61 So. 459, 7 
Ala.App. 571; Kramm v. Stockton 
Electric R. Co., 136 P. 523, 22 Cal.App. 
737; Ruppel v. United Railroads of 
San Francisco, 101 P. 803, 10 Cal.App. 
319; Bybee v. Dunham, (Mo.App.) 198 
S.W. 190; Quinley v. Springfield’ Trac- 
vies Co., 165 S.W. 346, 180 Mo.App. 
287. ) 


88. Little Rock Traction, etc., Co. 
v. Morrison, 62 S.W. 1045, 69 Ark. 289. 


89. Little Rock Traction, ete., Co. 
v. Morrison, supra; Scott v. San 
Bernardino Valley TractionCo., 93 Ps 
677, 152 Cal. 604; British Columbia 
Electrie Ry. Co. v. Loach, [1916] 1 A. 
C. 719; Columbia Bitulithic, Ltd. v. 
British Columbia Electric R. Co., 55 
Can.S.C. 1, [rev 23 B.C., 160]. 


90. Bridenstine v. Iowa City Hlec- 
tric Ry. Co., 165 N.W. 435, 181 Iowa 
1124; Paducah Traction Co. v. Sine, 
111 S.W. 356, 33 Ky.L. 792;. Moore v. 
St. Louis Transit Co., 75 S.W. 699, 95 
Mo.App. 728; Parsons v. Toronto R. 
Co., 16 Ont.W.N. 281. See Hymarsh v. 
Paducah Traction Co., 150 S.W. 9, 150 
Ky. 109, 111 (‘‘in order to excuse the 
company upon the ground that the 
person injured came upon the track so 
close to the car that’ the motorman, 
in the exercise of ordinary care, could 
not have stopped it in time to prevent 
the injury, the car must have been 
operated at a reasonable rate of 
speed’); Brenner v. Toronto R. Co., 
13 Ont.L. 423 (failure of company to 
comply with its own rule requiring 
the speed to be reduced or the power 
to be shut off in approaching cross- 
ings). 

91. See supra § 4138. 

92. See supra § 413. 
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track, he should use due®? and proper®* eare to 
In some decisions it is stated 
that he is required to exercise ordinary and reason- 
able care,®® and in other decisions it is declared 
that he is required to exercise a high degree of 
These statements are not irreconcilable, as 
the motorman must use that degree of care which 
an ordinarily and reasonably prudent person, skilled 
as a motorman, would use under similar circum- 
stances to avoid injury,®’ and such a person would 


avoid a collision. 


care.°® 


93. Pittsburg Ry. Co. v, Campbell, 
236 P. 27, 110 Okl. 79. 


94. Berguin v. Pacific Electric Ry. 
Co., 268 L220, 203, Cal. 116. 


95. Ark.—Bain v. Ft. Smith Light 
& Traction Co., 172 S.W. 8438, 116 Ark. 
125, L:R.A.1915D 1021. 


| Cal.—Lee v. Market St. R. Co., 67 
Pi7%65, 135° Cal. 293) Fox wv... Oakland 
Consol. St. R. Co., 50 BP. 25, 118 Cal. 
5b, 62) Am.S UR. 216. 


» Colo.—Oliver v., Denver Tramway 
Co., 59 P. 79, 13 Colo.App. 543. 


Conn.—Smith vy. Connecticut R., 
ete., Co., 67 A. 888, 80 Conn. 268, 17 
L.R.A.N.S. 707. 


Del.—Riccio v. People’s Ry. Co., 82 
A. 604, 26 Del. 235. 


D.C.—Capital Traction Co. vy. Div- 
ver, 33 App.D.C. 332. 


Tll.—Pusateri v. Chicago City Ry. 
Co., 156 Ill.App. 578. 


Ky.—Hymarsh’s Adm’r y. Paducah 
Traction Co., 150 S.W. 9, 150 Ky. 109. 


Mo.—BPllis v. Metropolitan St. Ry. 
Co., 138 S.W. 23, 234 Mo. 657. 


R.I.—Underwood v. Old Colony St. 
Ry. Co., 80 A. 390, 33 R.I. 319. 


Tex.—Houston WBlectric Co. v. 
Schmidt, (Civ.App.) 244 S.W. 1110. 


Wash.—Reese v. Tacoma Ry. & 
Power Co., 268 P. 599, 148 Wash. 207; 
Ziomko vy. Puget Sound Electric Ry., 
192 P. 1009, 112 Wash. 426. 


W.Va.—Riedel v. Wheeling Trac- 
tion Co., 71 S.E. 174. 


Can.—Long v. Toronto R. Co., 50 
Can.S.C. 224 [rev 4 Ont.W.N. 741]; 
Calgary v. Harnovis, 48 Can.S.C. 494, 
11 Dom.L.R. 3, 4 West.Wkly. 263, 6 
Alta.L. 1. 


96. Mobile Light & R. Co. v. Gadik, 
100 So. 837, 211 Ala. 582; Armour & 
Co. v. Alabama Power Co., 84 So, 628, 
17 Ala.App. 280. 


97. Williams v. Fleming, 267 S.W. 
6, 218 Mo.App. 563; Tulsa St. Ry. Co. 
v. Almond, 222 P. 988, 97 Okl. 104; 
Souza v. United Electric Rys. Co., (R. 
I.) 152 A. 419. 


98. Montgomery Light & Traction 
Co, v. Baker, 67 So. 269, 190 Ala. 144. 


99; Mobile) Light: & /R.’ Co. vy: 
Gadik, 100 So. 837, 211 Ala. 582; Lee 
v. Market St. R. Co., 67 P. 765, 135 
Cal. 293; Jones v. Toronto & York 
Radial RR. Co., 23, Ont.L. 331;18' Ont: 
W.R. 498, 966, 2 Ont.W.R. 684, 979. 


[a] Stopping.—(1) The motorman 
should stop on the first appearance of 
danger (Hale v. St. Joseph Ry., Light, 
Heat & Power Co., 230 S.W. 1138, 287 
Mo. 499) (2) and within the shortest 
time possible (Larkin v. Wells, (Mo. 
App.) 278 S.W. 1087). - (3) Duty to 
stop generally see infra text and 
note 3. 

[b] Waiting until last moment.— 
“The mere fact that the plaintiff was 
neglizently in the path of the on- 
coming car did not justify the motor- 
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other hand, the 


man in waiting until the very last 
moment before endeavoring to avoid 
the accident.” Darling v. acific 
Blectric Ry, Co., 242. P. 703, 197 ‘Cal. 
702, 710. 


1. Ala.—Turbeville Va Mobile 
Light & R. Co., 127 So. 519, 221 Ala. 
91; Mobile Light & R. Co. v. Gadik, 
100 So. 887, 211 Ala. 582; Manley v. 
Birmingham Ry., Light & Power Co., 
68 So. 60, 191 Ala. 531. 


Cal.—Darling v. Pacific Electric Ry. 
Co., 242 BP. 703, 197*Cal.’ 702. 


Ind.—Terre Haute, I. & E. Traction 
Co. v. Ellsbury, 123 N.E. 810, 74 Ind. 
App. 167; Indianapolis St. R. Co. v. 
oeey 72 N.E. 169, 1034, 35 Ind.App. 


Iowa.—Bensing v. Waterloo, C. F. 
oo Ry. Co., 179 N.W. 835, 190 Iowa 


Mo.—Hill v. Kansas City Rys. Co., 
233 S.W. 205,289 Mo. 193; Wagner v. 
Metropolitan St. Ry. Co., 142 S.W. 463, 


160 Mo.App. 334; Deitring v. St. 
Louis Transit Co., 85 S.W. 140, 109 
Mo.App. 524. 


Tex.—McCallum v. Houston Elec- 
trie Co., (Civ.App.) 280 S.W. 342; 
Houston Electric Co. v. Schmidt, (Civ. 
App.) 244 S.W. 1110; Southern Trac- 


tion Co. v. Rogers, (Civ.App.) 201 S.. 


WwW. 199. 
2. See supra § 416. 


3. Ala.—Manley v. Birmingham 
Ry., Light & Power Co., 68 So. 60, 191 
Ala. 531. 


Cal.—Fox v. Oakland Consol, St. R. 
oO 50 P.:.25, 118 Cal. 55, 62 Am.S.R. 


Del.—Riccio v. People’s Ry. Co., 82 
A. 604, 26 Del. 235. 


Iowa.—Bensing v. Waterloo, C. F. 
& N. Ry. Co., 179 N.W. 835, 190 Iowa 
1232; Joyner v. Interurban Ry. Co., 
154 N.W. 936, 172 lowa 727; Hutchin- 
son Purity._Ice Cream Co. v. Des 
Moines City Ry. Co., 154 N.W. 890, 172 
Iowa 527. 


Ky.—Paducah Traction Co. v. Sine, 
112 S.W.4356) 83, Ky. 792: 


Mass.—Carrahan v. Boston, ete., 
St. R. Co., 85 N.E. 162, 198 Mass. 549, 
126 Am.S.R. 461. 


Mo.—Hill v. Kansas City Rys. Co., 
233 S.W. 205, 289: Mo. 193; Bllis v. 
Metropolitan St. Ry. Co., 138 S.W. 23, 
234 Mo. 657; Harris v. Metropolitan 
Sti Ry Cou. Lise SOW en LOG te) L6Shitos 
App. 336; Maness v. Joplin & P. Ry. 
Co., 180 S.W. 87, 149 Mo.App. 259: 
Kolb v. St. Louis Transit Co., 76 S.W. 
1050, 102 Mo.App. 148. 


Neb.—Omaha St. R. Co. v. Larson, 
97 N.W. 824, 70.Neb. 591. 


N.Y.—Totarella v. New York, etc., 
Ru Co.,, VO5) NeY.Si 04ers 3) App. Div. 
418; Huerzeler v. Central Crosstown 
R. Co., 20 N.Y.S. 676, 1 Mise. 1386 [aff 
34 N.E. 1101, 189 N.Y. 490]. 


Ohio.—Northern Ohio Traction & 
Light Co. v. McAfee, 17 OhioCir.Ct. 
N.S. 35; Griffin v. Toledo, etc., R. Co., 


- Mo.App. 


be expected to act with a high degree of intelligent 
diligence when an emergency requiring quick action 
to prevent injury arises.°® 
act promptly®? and use all possible, available, and 
reasonable means, consistent with safety, to avoid 
a collision and injury.1_ More specifically, he should, 
where he has time and opportunity to do so,” stop 
the car,? or at least reduce its speed,* and give a 
warning by sounding a gong or otherwise.’ On the 
street railroad company is not lia- 


The motorman should 


21 OhioCir.Ct. 11 OhioCir.Dec. 
749. 

Tex.—Houston Electric Co. Vv. 
Schmidt, (Civ. App.) 244 S.W. 1110; 
Houston Electric Co. v. Schmidt, (Civ. 
App.) 203 S.W. 617. 


[a] Seeing object on track.— 
Where a person, while drunk, lies 
down on a street car track, and the 
driver of the car, although seeing an 
object which he thinks to be a bun- 
dle of grain, makes no effort to stop 
his car, in which he could easily suc- 
ceed, but drives directly over the per- 
son, and so killgyyhim, the company is 
liable, although such person was also 
negligent. Werner v. Citizens R. Co., 
81 Mo. 368. 


4  Ala.—Manley v. Birmingham 
Ry., Light & Power Co., 68 So. 60, 191 
Ala. 531. 


Cal.—Lee wv. Market St. R. Co., 67 
PRiioo,) 35 7Cal. 2935 


Me.—Atwood v. Bangor, ete., R. Co., 
40 A. 67, 91 Me. 399. 


Md.—Baltimore Consol. R. 
Rifcowitz, 43 A. 762, 89 Md. 338. 


Mo.—Hill v. Kansas City Rys. Co., 
233°\S.W. 205,.289- Mo: 193; Ellis’ vi 
Metropolitan St. Ry. Co., 138 S.W. 23,. 
234 Mo. 657; Bruening v. Metro- 
politan St. Ry. Co., 168 S.W. 248, 
180 Mo.App. 434; Harris.v. Metro- 
politan St. Ry. Co., 153 S.W. 1067, 168 
Mo.App. 336; Smeltzer v. Metropoli- 
tan Street Ry. Co., 148 S.W. 192, 166 
Mo.App. 204; Mather v. Metropolitan 
St. Ry. Co., 148 S.W. 383, 166 Mo.App. 
142; Keyes wv. Metropolitan St. Ry. 
Co., 144 S.W. 166, 161 Mo.App. 545; 
Murray v. St. Louis Transit Co., 83 
S.W. 995, 108 Mo.App. 501; Meyers v. 
St. Louis Transit Co., 73 S.W. 379, 99 
Mo.App. 363. 


Ohio.—West v. Gillett, 22 OhioCir. 
Ct.N.S. 369. 


Tex.—Houston Electrie Co. yes 
Schmidt, (Civ.App.) -244 S.W. 1110; 
Houston Electric Co. v. Schmidt, (Civ. 
App.) 203 S.W. 617. 


W.Va.—Riedel v. Wheeling Trac- 
tion, Co. 11 18.Bs LT 


Eng.—Gaffney v. Dublin United 
Tramways Co., [1916] 2 LR. 472. 


5. Mobile Light & R. Co. v. Gadik, 
100 So. 837, 211 Ala. 582; Louisville 
R. Co. v. Edelen, 96 S.W. 901, 123 Ky. 
629, 29 Ky.L. 1125; Hill v. Kansas 
City Rys. Co., 2383 S.W. 205, 289 Mo. 
198; Hale v. St. Joseph Ry., Light, 
Heat & Power Co., 230 S.W. 113, 287 
Mo. 499; Ellis v. Metropolitan St. 
Ry. Co., 138 S.W. 238, 234 Mo. 657; 
Bruening v. Metropolitan St. Ry. Co., 
168 S.W. 248, 180 Mo.App. 434; Clover 
v. Joplin & P. Ry. Co., 124 S.W. 43, 140 
2 413; Riedel v. Wheeling 
Traetion Co., CW.Va.)) 71 SS. 174, 


[a] Rule applie€.—(1) The motor- 
man should either ring the bell or 
stop the car, where either would avoid 
the accident. Bird v. Porto Rico Ry., 
Light & Power Co., 33 Porto Rico 162 
(car running slowly). (2) Also, it is 
the duty of the motorman to sound the 
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ble under the humanitarian or last clear chance 
doctrine where, after it discovered, or by reasona- 
ble care could have discovered, the injured person’s 
peril, it exercised all reasonable care to avoid the 
accident,® as where the motorman acted promptly? 
and did all that it was possible for him to do to 
Also, there can be no recov- 
ery under the humanitarian doctrine for a mere error 
in judgment on the part of the motorman in attempt- 
ing to stop the car by means of brakes, which he 
knew to be defective, instead of reversing the 


avoid the accident.§ 


power.® 


Company’s supervisor directing a motorman may, 


gong where he cannot stop the car 
and the sounding of the gong would 
Save a pedestrian from injury. Mc- 
Bride v. Wells, (Mo.App.) 263 S.W. 
469. (3) “One of the duties is usual- 
ly to give a warning signal. If the 
automobile driver appears inattentive 
to the approach of the street car, this 
is an urgent duty. It should be given 
before it is too late to avoid a colli- 
sion. If the motorman sees he cannot 
stop his street car short of the point 
of collision, the giving of warning 
signals becomes more imperative.” 
Mobile Light & R. Co. v. Gadik, 100 
So. 837, 211 Ala. 582, 584. (4) In an 
action for damages to a truck struck 
by a street car, failure of the motor- 
man to warn the driver of the ap- 
proaching car was a proper predicate 
for defendant’s liability for the re- 
sulting injury under the humani- 
tarian doctrine, although the truck 
driver saw the approaching car be- 
fore going on the tracks, where the 
motorman had lost control of the car, 
and of this danger the truck driver 
was oblivious, and the motorman 
knew of the peril and knew or ought 
to have known that the driver was 
oblivious of it, and that a timely 
warning would have enabled the 
driver to extricate himself by merely 
turning the truck slightly to the 
right. Graupner vy. Wells, 260 S.W. 
521, 214 Mo.App.’ 163. 


6. Cal.—Gackstetter v. Market St. 
Ry. Co., 285 P. 409, 104 Cal.App. 89. 


Colo.—Liutz v. Denver City Tram- 
way Co., 95 P. 600, 43 Colo. 58. 


Conn.—Kerr v. Connecticut Co., 140 
A. 751, 107 Conn. 304. 

Me.—Smith v. Somerset Traction 
Co., 104 A. 788, 117 Me. 407; Davis v. 
Bangor Ry. & Electric Light Co., 99 
A. 369, 115 Me. 556. 


Mo.—Riggs v. Metropolitan St. Ry. 
Co., 115 S.W. 969, 216 Mo. 304; Hafner 
v. St. Louis Transit Co., 94 S.W. 291, 
197 Mo. 196. 

N.Y.—Wagner v. Metropolitan St. 
R. Co., 80 N.Y.S. 191, 79 App.Div. 591 
[aff 68 N.H. 1125, 176 N.Y. 610]. 

‘“Tex.—Beaty v. El Paso Electric R. 
Co., (Civ.App.) 91 S.W. 365. 

Wis.—Watermolen vy. Fox River 
Electric R., etc., Co., 85 N.W. 663, 110 
Wis. 153. 

7. Mobile Light & R. Co. v. Fuller, 
(Ala.) 92 So. 89; State v. United Rys. 
& Electric Co. of Baltimore, 115 A. 
109, 139 Md. 3806; Hambly v. Bay 
State St. Ry. Co., (R.I.) 100 A. 497. 

8. U.S.—Coverdale v. Sioux City 
Service Co., 268 F. 963. 

Ala.—Sington v. Birmingham Ry., 
Light & Power Co., 76 So. 48, 200 Ala. 
282. 

Cal.—Richardson v. Southern Pac, 
Co., 263 P. 1039, 88 Cal.App. 648. 


Colo.—Globe Indemnity Co. v. Sten- 
ger, 256 P. 658, 82 Colo. 47. 
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Ill.—Trafelet v. Chicago City Ry. 
Co., 202 Ill.App. 131. 


Iowa.—Middleton v. Omaha & C. B. 
Sta kiyav© Osea Ne Wie s 


La.—Casey v. Shreveport Rys. Co., 
7 La.App. 127. 


Me.—Davis v. Bangor Ry. & Elec- 
tric Light Co., 99 A. 369, 115 Me. 556. 


Mich.—Champaign v. Detroit Unit- 
ed Ry., 148 N.W. 201, 181 Mich. 672. 


Mo.—Cihla v. United Rys. Co. of St. 
Louis, (App.) 221 S.W. 427. 


N.Y.—Wright v. Union Ry. Co. of 
New York, 229 N.Y.S. 162, 224 App. 
noe 55 [aff 166 N.H. 310, 250 N.Y. 


R.I.M—Hambly v. Bay State St. Ry. 
Co., 100 A. 497. 


Wash.—Cooley v. Tacoma Ry. & 
Power Co., 207 P. 608, 120 Wash. 452. 


[a] Where motorman used all 
Means at his command to avert the 
accident, the doctrine of last clear 
chance is without application. Ricker 
gs Rhode Island Co., (R.I.) 107 A, 

9. Grear v. Harvey, 177 S.W. 780, 
195 Mo.App. 8 [aff State v. Ellison, 
182 S.W. 961]. 


10. Bocklitz v. Wells, 261 S.W. 
955, 214 Mo.App. 612. 
[a] Thus, where a_ supervisor, 


who has given orders to a motorman 
to come ahead, sees, and knows that 
the motorman cannot possibly see, a 
pedestrian about to enter the danger 
zone, he owes a duty to the pedestrian 
to exercise ordinary care to avert in- 
jury to him, either by warning him by 
exclamations or otherwise, or by or- 
dering the motorman to. slacken 
speed. Bocklitz v. Wells, 261 S.W. 


| 955, 214 Mo.App. 612. 


11. Ala.—Birmingham R., etc., Co. 
v. Hayes, 44 So. 1032, 153 Ala. 178; 
Garth v. Alabama Traction Co., 42 
So. 627, 148 Ala. 96; Birmingham R., 
ete., Co. v. Oldham, \87 So. 452, 141 
Ala. 195; Jefferson v. Birmingham R., 
ete., Co., 22 So. 546, 116 Ala. 294, 67 
Am.S.R..116, 38 L.R.A. 458; Armour 
& Co. v. Alabama Power Co., 84 So. 
628, 17 Ala.App. 280; Birmingham 
Ry., Light & Power Co. v. Norton, 61 
So. 459, 7 Ala.App. 571; 
Ry., Light & Power Co. v. Leach, 59 
So. 358, 5 Ala.App. 546. 


Cal.—Harrington v. Los Angeles R. 
Co., 74 P. 15, 140 Cal. 514, 98 Am.S.R. 
85, 63 L.R.A. 238. 

Conn.—Rohloff v. Fairhaven, ete., 
R. €o., 58 A. 5, 76 Conn. 689. 


T1l.—Gillum v. Central Illinois Pub- 
lic Service Co., 250 Ill.Apn. 617; Giles 
v. Peoria Ry. Co., 153 Ill.App. 625; 
Chicago Union Traction Co. v. Mc- 
Ginnis, 112 Ill.App. 177. 


Mass.—Aiken v. Holyoke St. R. Co., 
68 N.E. 238, 184 Mass. 269. 


Minn.—Fonda v. St. Paul City R. 


Birmingham, 
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under some circumstances, be charged with the same 
duty as the motorman in respect of exercising ordi- 
nary care to avert injury to a person about to enter 
the danger zone.?° 


[§ 418] f. Willfvl or Wanton Injury. A person 


injuries received through the opera- 


tion of a street railroad, notwithstanding negligence 
on his part in going on or near the tracks, where 
the injuries are caused by reckless, willful, or wan- 
ton acts on the part of the servants of the company 
in the course of their employment.? 
rule applicable, there must be conduct constituting 
willfulness, wantonness, or recklessness,” or “gross 


To render the 


Co., 74 N.W: 166, 71 Minn. 438, 70 Am. 
S.R. 341. 


Miss.——Jackson Electrie Ry., Light 
& Power Co. v. Garnahan, 48 So. 617, 
95 Miss. 66. 


Mo.—Brockschmidt v. St. Louis, 
etc., R. Co., 103 S.W. 964, 205 Mo. 435, 
12 L.R.A.N.S. 345; Clancy v. St. Louis 
Transit Co., 91 S.W..509, 192 Mo. 615; 
McNamara yv. Metropolitan St. R. Co., 
114 S.W. 50, 183 Mo.App. 645; Frank 
'v. St. Louis Transit. Co., 87 S.W. 88, 
112 Mo.App. 496. 


Neb.—Harris v. Lincoln Traction 
Co., 111 N.W. 580, 78 Neb. 681. 


N.J.—Camden, etce., R. Co. v. Pres- 
ton, 35 A. 1119, 59 N.J.Law 264. 


N.Y.—Shea v. Sixth Ave. R. Co., 
62 N.Y. 180,20 Am.R. 480 [aff 5 Daly 


221]; Cohen v. Dry Dock, etc, R: 
1701 40 N.Y.Super. 368 [aff 69 N.Y. 
70]. 


Va.—Washington, ete., Electric R. 
Co. v. Quayle, 30 S.H. 391, 95 Va. 741. 


[a] Plaintiff’s negligence.—The 
rule stated in the text has been ap- 
plied where: (1) Plaintiff, at the time 
of injury, was violating a statute or 
ordinance. Banks v. Highland St. R. 
Co., 136 Mass. 485.- (2) A driver 
failed to exercise proper care to turn 
out for a car (Chicago West Div. R. 
Co, v. Bert, 69 Ill. 388) (3) or was 
negligent in attempting to cross a 
track (Harris v. Lincoln Traction Co., 
111 N.W. 580, 78 Neb. 681; Rider v. 
Syracuse Rapid Transit R. Co., 63 N. 
EK. 836,-171 N.Y. '139, 58 Ge RA. 25) 


- [b] Assumption of risk.—A per- 
son who drives a horse easily fright- 
ened by a street car on a public road 
where he is likely to be overtaken by 
a street car does not assume the risk 
incident to the wanton misconduct of 
persons operating cars after discov- 
ery of his perilous position. Bradley 
v. Wood, 98 So. 534, 207 Ala. 602, 


[ce] It is’ immaterial whether 
plaintife is on public or private high- 
way at the time of the injury. Brad- 
ley v. Wood, 93 So. 534, 207 Ala. 602. 


12. Ala.—Birmingham Ry., Light 
& Power Co. v. Strickland, 68 So. 911, 
192 Ala. 596; Mobile Light & R. Co. 
v. eros, 101 So. 163, 20 Ala.App. 
12'bs 


Cal.—Harrington v. Los Angeles R. 
Co., 74 P. 15, 140 Cal. 514, 98 Am.S.R. 
85, 68 L.R.A,. 2388. 


Hawaii.Ferrage Vv. Honolulu 
Rapid Transit & Land Co., 24 Hawaii 
87. 


Mass.—Wentzell v. Boston Elevated 
Ry. Co., 119 N.B. 652, 230 Mass. 275; 
Lebov v. Consolidated Ry. Co., 89 N. 
HB. 546, 203 Mass. 380, 26 L.R.A.N.S. 
265. 

Mich.—Calvert v. Detroit United 
Ry., 168 N.W. 508, 202 Mich. 311; 
Montgomery v. Lansing City Elec- 
tric R. Co., 61 N.W. 543, 103 Mich. 46, 
29 L.R.A. 287. 
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negligence,” where this term is used synonymously 
in this connection,!? under the tests preseribed in 


negligence cases generally.'* 


Rate of speed at which a street car is operated 
may have an importanf bearing in some,*° but is not 
necessarily conclusive in all,t® cases on the question 
of willfulness; wantonness, or recklessness. 


Failure to exercise reasonable care after discov- 
ery of peril. While willfulness, wantonness, or reck- 
lessness may exist where, after the motorman sees 
a person in peril on or near the track ahead, he fails 
to make reasonable efforts to avoid an accident,1’ 


Minn.—Gagne v. Minneapolis St. R. 
Co., 79 N.W. 671, 77 Minn. 171. 


Wash.—Arpagaus v. Washington 
Water Power Co., 149 P, 346, 86 Wash. 
83. 


Wis.—Ryan v. La Crosse City R. 
Co., 88 N.W. 770, 108 Wis. 122. 


[a] Motorman’s wantonness or 
willfulness may consist in the manner 
of his approach to a_ crossing. 
Schmidt v. Mobile Light & R. Co.,, 
87 So. 181, 204 Ala. 694. 


[b] Particular matters held not 
willful or wanton.—(1) Where a 
motorman discovered the peril of a 
driver of a vehicle attempting to cross 
the track, and thereafter did all that 
any one could have done to stop the 
car without striking the _ vehicle, 
there was no question of willful neg- 
ligence of the motorman. Bloomquist 
v. Minneapolis St. Ry. Co., 129 N.W. 
130, 113 Minn. 12. (2) |The motor- 
man’s act in backing the car two or 
-three feet to get the fender off plain- 
tiff’s body, instead of alighting, rais- 
ing the fender, and calling for some 
one to draw plaintiff out, was not 
wantonness. Birmingham Ry., Light 
& Power Co. v. Norton, 61 So, 459, 7 


Ala.App. 571. (8) The mere failure 
of the motorman to discover the per- 
son injured (Birmingham R., etc., Co. 
v. Hayes, 44 So. 1032, 153 Ala. 178), 
(4) or to see the automobile in ques- 
tion sooner (Dean v. Boston Hlevated 
Ry. Co., 105 N.E. 616, 217 Mass. 495), 
cannot be made the basis for wanton 
or willful misconduct. | 


13. Willis v. Boston & N. St. Ry. 
Co., 94 N.E. 1041, 208 Mass. 589; Car- 
dinal v. Houghton County St. Ry. Co., 
140 N.W. 530, 174 Mich. 22 [mod 130 
N.W. 627, 165 Mich. 155]; Kuchler v. 
Milwaukee BPlectric Ry. & Light Co., 
146 N.W. 1133, 157 Wis. 107, Ann.Cas. 
1916A 891. 


[a] Facts held sufficient.—A mo- 
torman who allows his car to run 
down a sharp grade past a number of 
persons engaged in picking up pack- 
ages on the edge of the track, at the 
place of a recent accident, with no 
control of the car, and without sound- 
ing an alarm, is guilty of such gross 
negligence as to justify a _ verdict 
awarding damages for injuries to.one 


of the persons so engaged, although }: 


the latter may be guilty of contribu- 
tory negligence. thymes v. Jackson 
Electric R., etc,, Co., 37 So. 708, 85 
Miss, 140. 


14 See Negligence §§ 36, 40—49. 
15. See cases infra this note. 
[a] Thus (1) the rate of speed 


which a street car may with safety 
maintain at a given point on a street 
at one time may at another time 
amount to such reckless indifference 
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municipality.** 


to the rights of others as to amount 
to wantonness. Sheffield Co. v. Har- 
ris; 61) Sos 887183) Ala "sbi mez). bbe 
injury may be caused by recklessness, 
willfulness, or wantonness where it 
is caused by a car being run at such 
a reckless rate of speed, at a place 
where the motorman knows that per- 
sons are likely to be on the track, that 
it cannot be stopped in time to avoid 
an accident, after seeing the person 
injured on the track. Birmingham 
Ry., Light & Power Co. v. Strickland, 
68 So. 911, 192 Ala. 596; Anniston 
Electric, ete., Co. v. Elwell, 42 So. 
45, 144 Ala. 317; Birmingham Ry., 
Light & Power Co. v. Leach, 59 So. 
358, 5 Ala.App. 546. (3) Likewise, a 
finding of willful misconduct on the 
part of a motorman of an interurban 
car which collided with a train ata 
crossing is warranted where the 
crossing was one at which the motor- 
man might expect trains to pass, the 
view of the crossing was obstructed 
by buildings, and the motorman ran 
the car on a damp day on slippery 
tracks at a high rate of speed, so that 
he was unable to stop the car. Jen- 
eary v. Chicago & Interurban Traction 
Co., 225 Ill.App. 122 [aff 138 N.E. 203, 
306 Til, 392]; 


16. See cases infra this note. 


[a] For example (1) it is not wan- 
tonness or willfulness merely to run 
a street car at a speed in excess of 
that prescribed by ordinance. Annis- 
ton Hlectric, ete., Co. v. Elwell, 42 So. 
45, 144 Ala. 317. (2). That the car 
which caused the injury was not run 
faster than five or six miles an hour 
at the time of the accident does not 
show, as a matter of law, that the 
motorman was not guilty of a willful 
or wanton wrong. Montgomery St. 
Rit Coley. sRicer Sse Sor Sb Laas e Ata. 
674. (3) “While a reckless disre- 
gard of consequences in the operation 
of the street car, coupled with a 
knowledge of conditions from which 
injury is likely and will in all proba- 
bility result, whether the car was neg- 
ligently opérated or not, was an es- 
sential element of wanton injury, it 
was not necessary that the plaintiff 
show that the car was operated at a 
reckless rate of speed.”” Mobile Light 
& R. Co. v. McEvoy, 75 So. 191, 16 Ala. 
App.: 46, 


17. Birmingham Ry., Light & Pow- 
er Co. v. Strickland, 68 So. 911, 192 
Ala. 596; Harrington v. Los Angeles 
Ri Co. ei4e Pho STAOIC alibi “Oe Ane 
S.R. 85, 68 L.R.A. 238; Montgomery 
v. Lansing City Electric R. Co., 61 N. 
W. 5438, 1038 Mich. 46, 29 L.R.A.-.287; 
Harpham v. Northern Ohio Traction 
Co., 26 OhioCir.Ct. 258. 


18. Ala.—Mobile Light, etc., Co. v. 
Baker, 48 So. 119, 158 Ala. 491; Bir- 
mingham R., ete., Co. v. Smith, 25 So. 
768, 121 Ala. 352. 


[§§ 418-419 


such as to give warning of the car’s approach and 
to slacken the speed of, or stop, the ear,’*® never- 
theless the failure of the motorman to exercise ordi- 
nary care to avoid the accident after discovery of 
peril is suficient to permit the humanitarian rule 
to be invoked,!® even if he does not act willfully, 
wantonly, or recklessly.”° 


[§ 419] 8. Actions for Injuries*?1—a, In General. 
Although a person is injured by reason of the neg- 
ligence of a street railway, in accordance with rules 
elsewhere considered,?2 he cannot sue as in tort for 
breach of a contract between such railway and a 


Cal.—Bailey v. Market St. Cable R. 
Co., 42 P. 914, 110 Cal. 320. 

Minn.—Teal v. St. Paul City R. Co., 
104 N.W. 945, 96 Minn. 379. 

Miss.—Jackson Hlectric R., ete., 
Re v. Carnahan, 48 So. 617, 95 Miss. 

6. 

Mo.—Mayes v. Metropolitan St. R. 
Co., 97 S.W. 612, 121 Mo.App. 614; 
Frank v. St. Louis Transit Co., 87 S. 
W. 88, 112 Mo.App. 496. / 

N.Y.—Brachfeld vy. Third Ave. R. 
Co., 60 N.Y.S. 988, 29 Misc. 586 [rev 
on other grounds 62 N.Y.S. 470, 30 
Mise, 425]. 


19. See supra § 417. 


20. White v. St. Louis, etc., R. Co., 
101 S.W. 14, 202 Mo. 539. 


21. Actions: 
Generally see Actions 1 C.J. p 916. 
Against railroad: 


Accidents: 
At crossings see Railroads §§ 
1949-2104. 
To trains see Railroads §§ 1751- 
1767. t : 


Fires see Railroads §§ 1334-1453. 
Injuries to: : 
res ae see Railroads §§ 1597— 
( . 


Licensees, trespassers, etec., on 
I parte see Railroads §§ 2240-— 


Persons on highways or private 
premises near tracks see Rail- 
roads §§ 2318—2330. 


Property generally see Railroads 
~§§ 1233-1241, 


By employee against street railroad 
aa ope and Servant §§ 1141- 


For: 


Injuries from operation of motor 
vehicles see Motor Vehicles §§ 
966-1165. 


Injuries in act of construction o 
repair see supra § 191. ; 
Injuries to passenger of street rail- 
road see Carriers §§ 1403-1480. 


Negligence generally see Negli- 
gence §§ 601-950. 
Wrongful death see Death §§ 36- 


260. 


Care required and liability in gen- 
eral see supra §§ 271-418. 


22. See Negligence §§ 22, 621. 


23. Northern Texas Traction Co. v. 
Hill, (Tex.Civ.App.) 297 S.W. 778. 


[a] Failure to comply with ordi- 
nance.—A franchise contract between 


For later cases, developments and changes in the law see Annotations, same title and section number, 


*By BERNARD J. KENNY (§§ 419-483). 


¥ 


§§ 420-424] 


[§ 420] b. Jurisdiction and Venue. Except in so 
far as regulated by special statutory provisions,?4 
the rules governing in civil actions for injuries 
generally apply in actions for injuries against street 
railroad companies, in regard to questions of juris- 


diction?® and venue.2® 


[§ 421] c. Time To Sue and Limitations. Except 
as the question may be regulated by special statu- 
tory provisions,?* plaintiff must bring suit in ac- 
cordance with rules elsewhere considered.?§ 


an electric railway company and a 
city, providing that the electric rail- 
way company should comply with or- 
dinances, did not confer on a motorist 
injured in a collision with an interur- 
ban car the right to.sue as for breach 
of contract. Northern Texas Trac- 
CoP oe v. Hill, (Tex.Civ.App.) 297 S. 
tos 


24. See statutory provisions. 
25. See case infra this note. 
[a] In Massachusetts the provi- 


Sion of St. (1877) c¢ 234 § 8, that any 
person injured by a defect in a high- 
way may bring an action for tort 
therefor in the superior court, does 
not apply to an action of tort un- 
der St. (1871) e¢ 381 § 21, against a 
street railroad corporation, for an 
injury caused by a defective construc- 
tion of its tracks, and the supreme 
court has jurisdiction of such an ac- 
tion brought before St. (1880) ¢ 28. 
Brookhouse v. Union R. Co., 1382 Mass. 
178. 


Jurisdiction: 


Generally see Courts §§ 13-177; 
eral Courts § 4 et seq. 


Action for wrongful death see Death 
§§ 107-114. 


Fed- 


26. See case infra this note. 
[a] Transitory actions.—A suit 
for personal injuries from being 


struck by a street car is a transitory 
action, and cannot be defeated on the 
ground that the venue is laid in the 


-wrong county. Chicago City R. Co. v. 


McMeen, 102 I1l.App. 318 [aff 68 N.E. 
10938, 206 Ili. 108]. 


Venue: 


Generally see Venue [40 Cyc 1]. 
In action: 


Against corporations: 


Domestic see Corporations §§ 
2875-2891. 


Foreign see Corporations §§ 4119-— 
4122. 


For wrongful death see Death § 
114. 
27. See statutory provisions; 
eases infra this note. 


[a] In Massachusetts, under Pub. 
St. c 113 § 32, and c 52 § 19, where one 
is injured owing to the presence of a 
ridge of snow between the tracks of a 
street railroad, the ridge having. been 
caused by the manner in which a 
snowplow was operated, it is not 
necessary to bring his action within 
two years as prescribed by the latter 
section. McMahon vy. Lynn, etc., R. 
Co., 77 N.E. 826, 191 Mass, 295. 


[b] In British Columbia an action 
against a street railway company to 
recover damages for injuries to a per- 
son, who was not a passenger, while 
erossing the street, is one for “dam- 
age or injury sustained by reason of 
the tramway or railway, or the works 
or operations cf the company,” within 
the meaning of s.60 of the Consolidat- 
ed Railway and Light Act, 1896 (B. 
C.), ¢ 55, and is barred unless com- 
menced within 6 months. Viney. v. 


‘ 


and 
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_[§ 422] d. Parties.?° 
cially provided by statute,°° the general rules ap- 
plicable to parties generally govern.*! 


[§ 423] e. Process and Appearance. 
cial statutory provision is made for service of proe- 
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Except as otherwise spe- 


Unless spe- 


ess upon street railroads,*? general rules elsewhere 


Bie. Pilectric: Ro Colac BO. 468, 
[1923] 4 Dom.L.R. 159, [1923] 3 West. 
ie 329 [rev [1923] 2 Dom.L.R. 


[ec] In Ontario (1) Railway Act 
C. S. C. ec 66 § 83, limiting the time 
for instituting suits to six months for 
any damage or injury sustained “by 
reason of the railway” is applicable 
to actions for personal injuries sus- 
tained by reason of the street railway 
in negligently operating its cars. 
Kelly v. Ottawa St. R. Co., 3 Ont.App. 
616, (2) Ontario Railway Act (1906) 
§ 223 limiting the time for instituting 
suits for damages sustained by rea- 
son of the construction and operation 
of the railway to one year supersedes 
Railway Act C. S.C. c 66 § 838. Grand 


Trunk R. W. Co. v. Sarnia Street R. 
W. Co., 10 Ont:W.N..384; Kilgour v. 
London Street R. W. Co., 30 Ont.L. 


603, 5 Ont.W.N. 942 (one year). 
28. Limitation of actions: 


Generally see Limitations of Actions 
3 G2F2 6662 


In actions: 
Against corporations: 
Domestic see Corporations § 2874. 
Foreign see Corporations § 4123. 


For wrongful death see Death §§ 
82-88. 


29. Companies and persons liable 
for injuries see supra §§ 267-270. 


30. See statutory provisions; and 
cases infra this note. 


[a] Bringing in new parties.— 
Where a pedestrian, who was injured 
when a street car threw a coal wagon 
against him, sued both the street car 
company and the coal company, re- 
fusal to have the driver of the coal 
wagon made a party defendant under 
St. 1915 § 2610, was not an abuse of 
the discretion. Ertel v. Milwaukee 
Electric Ry. & Light Co., 160 N.W. 
263, 164 Wis. 380. 


[b] Lessor not necessary party.— 
The agreement in a lease by a street 
railway company of its franchise ex- 
ecuted as authorized by Burns St. 
Annot. (1908) §§ 5651, 5652, 5654, pro- 
viding that as a part of the considera- 
tion the lessee assumes and agrees 
to pay all claims against the street 
railway company arising out of con- 
tract or tort, is for the benefit of one 
injured through the negligence of the 
company, and he may sue the lessee 
thereon, and the company is not a 
necessary party to an action by him. 
Indianapolis Traction & Terminal Co. 
v. Springer, 93 N.E. 707, 47 Ind.App. 
30s 


{c] President of company.—In an 
action against a street railroad com- 
pany to recover for injuries sustained 
on account of the negligence of its 
employees, the company’s president 
is not a proper party defendant. 
Brooks v. Galveston City R. Co., (Tex. 
Civ.App.) 74 S.W. 330. 


[d] Receiver as party.—In an ac- 
tion against a street railroad company 
for injuries sustained before the ap- 


considered apply.?* 

[§ 424] f£. Notice of Claim.*4 
injured person to bring an action against a street 
railroad company, he must comply with the stat- 


In order for an 


pointment of a receiver, where the 
evidence fails to show net earnings 
made by the receiver, the receiver is 
a proper, but not a necessary, party. 
Dallas Consolidated Traction R. Co. v. 


a 31 S.W. 73, 10 Tex.Civ.App. 
[e] Joinder.—The fact that a taxi 


driver, who was jointly responsible 
for plaintiff's death, was not joined 
as defendant under Joint Suit Act 
of 1923, Bo Li; p. 19815; (12 Pubs St<ss 
685, 686), does not relieve a street 
railway of liability. Weiss v. Pitts- 
puree Rys., Co.5 152° A. /674,23017 Paz 


[f] In Ontario, Rule 206 is to be 
read in connection with Rule 185, and 
parties to an action who might have 
been joined under the latter may be 
added by way of amendment under 
the former. In an action against a 
street railway company for damages 
for running an electric car into the 
plaintiff and his horse and wagon in 
which his son was seated with him, 
who was also injured, the son was 
added as a party plaintiff in an action 
already commenced by the father 
alone. Liddiard v. Toronto Rw. Co., 


5 Ont.L. 3871. 23 Can.L.T.Oce.Notes 
156, 2 Ont.W.R. 145. 
31. Parties: 


Generally see Parties 47 C.J. p 1. 
In actions: 
Against corporations: 
Domestic see Corporations’ §§ 
2892-2896. 
Foreign see Corporations § 4125. 
For: 
Negligence generally see Negli- 
gence §§ 621-625. 
Paap death see Death §§ 115— 


32. See statutory provisions; and 


case infra this note. 


[a] In Ohio, Rev. St. § 6478, regu- 
lating service of process on railroad 
companies in actions in a justice’s 
court, is not applicable to street rail- 
road companies. Greene v. Woodland 
Ave., etc., St. R. Co., 56 N.E. 642, 62 
OhioSt. 67. 


33. Process: 
Generally see Process 50 C.J. p 4382. 
In actions against corporations: 
Domestic see Corporations $§ 2897— 


2920. ; 
Foreign ‘see Corporations §§ 4126-— 
4150. 
34. Notice of claim in actions: 
Against municipal corporations see 
Municipal Corporations §§ 1956— 
1984. 
For: 


Damage to goods by carrier see Car- 
riers §§ 474-504. 


Negligence generally 
gence §§ 609-619. 


Wrongful death see Death § 45. 


see Negli- 


538 [60 C.J.] 


utes®> existing in some jurisdictions by giving the 
company notice within the time prescribed of the 
time, place, and cause of the injury.®°® 
of the statutes is to give the street railroad an op- 
portunity to investigate while the facts are fresh 
and thus protect itself against unfounded claims.*7 


Sufficiency of notice. The sufficiency of the notice 
is to be tested with reference to its purpose in fur- 
nishing the recipients such available information 
as is calculated to assist them in self-protection, 


35. See statutory provisions. 


[a] In Connecticut, under Gen. St. 
(1902) § 11380, prohibiting suits 
against a street railway company for 
negligence. unless notice of the injury 
be given within four months, and un- 
der § 2026, making parties liable for 
injury resulting from their neglect of 
duty to keep a road, etc., in repair, 
if notice of the injury is given within 
sixty days of the accident, and under 
§ 8837, requiring street railway com- 
panies to keep in repair the parts of 
the streets occupied by them, one in- 
jured through a street railway com- 
pany’s failure properly to maintain 
part of a street between its tracks is 
not restricted in his remedy by § 
2020, but may sue under the common 
law, in which case notice of the acci- 
dent, given under § 1130, more than 
two, but less than four, months after 
the accident, is sufficient. Coburn v. 
Eo cee Co., 81 A. 241, 84 Conn. 


[b] Xn Wisconsin, an action for 
injuries to horses caused by the neg- 
ligent operation of one of defendant’s 
street cars, not being against one of 
the railroad corporations covered by 
St. (1898) § 1816b, requiring notice of 
injury within one year of the acci- 
dent, or to recover damages for in- 
juries to the person mentioned in St. 
(1898) subd. 5 § 4222, providing that 
no action to recover damages for an 
injury to the person shall be main- 
tained unless within one year after 
the event causing such damages no- 
tice in‘writing shall be served upon 
the person or corporation claimed to 
have caused the damage, refusal to 
permit defendant to amend the an- 
swer by pleading that the action was 
commenced more than a year after 
the injury, and that no notice of the 
injury was given, was proper. Gould 
v. Merrill Ry. & Lighting Co., 121 N, 
W. 161, 189 Wis. 433. 


36. Shalley v. Danbury, etc., Horse 
R. Co., 30 A. 1385, 64 Conn. 381 (sixty 
days’ notice under Gen, St. § 2673 pro- 
viding for injuries caused by defec- 
tive road). 


[a] Cause of injury.—(1) ‘The 
description to be given of the ‘cause’ 
of the occurrence of the injury is of 
the alleged negligent act of the de- 
fendant, or its servants, which caused 
the injury.” Peck v. Fair Haven, ete., 
RepCo i Ay 57,758, 0 ¢eConn., Le. 
(2) A notice that plaintiff would 
claim damages for injury from being 
struck by a trolley car of defendant 
was not objectionable as not under- 
taking to advise defendant of: negli- 
gent conduct claimed to have been the 
cause of plaintiff's injury. Delaney 
v. Waterbury & Milldale Tramway 
Co.; 99) A. 503, 91 “Conn. 177. 


[b] “*€he general description of 
the injury’ required is of the direct 
or immediate injury to person or 
property caused by such described act 
of negligence, and not of consequen- 
tial damages which have or which 
may result from such injury.” Peck 
v. Fair Haven, etc., R. Co., 58 A. 757, 
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The purpose 


758, 77 Conn, 161. 


[c] Time and place of injury.— 
(1) “The words of the statute requir- 
ing a description in the notice of the 
‘time’ and ‘place’ of the occurrence of 
the injury mean a statement of the 
day and hour when, and a description 
of the locality where, the person in- 
jured received the direct injury to 
his person or property from the de- 
fendant’s negligent act, as nearly as 
these facts can be given.’ Peck v. 
Fair Haven, etc., R. Co., 58 A. 757, 
758, 77 Conn. 161. (2) An injury 
caused by running down a vehicle is 
not within St. (1898) ¢ 578 § 11, re- 
quiring notice to be given of injuries 
“suffered by any person in the man- 
agement and use of its (the rail- 
way’s) tracks,” and no notice, under 
such: statute, to the company of the 
injury is necessary. Vincent v. Nor- 
ton, etc., St. R. Co., 61 N.H. 822, 180 
Mass. 104. 


[d] Notice to city or person 
obliged to repair street.—(1) Where 
an injury is occasioned by a defect in 
the highway by reason of the street 
railroad company’s failure to keep 
its road in repair, the prescribed no- 
tice should be given to the street 
railroad company in accordance with 
Pub. St. ce 52 §19. Mahoney v. Natick, 
etc., St. R. Co., 54 N.E. 349, 173 Mass. 
587; Dobbins v. West End St. R. Co., 
47 N.E. 428, 168 Mass. 556. (2) Rev. L. 
e 51 § 20, requiring notice of an injury 
to be given the county, city, town, or 
person by law obliged to keep the way 
in repair, does not apply in an action 
against a street car company for in- 
juries resulting from defects in the 
street at a crossing which defendant 
had agreed with the city to. guard. 
Phinney v. Boston Elevated Ry. Co., 
87 N.E. 490, 201 Mass. 286, 131 Am. 
S.R. 400. (3) Where plaintiff was 
injured by a fall upon a ridge of snow 
negligently piled by a street railroad 
at a point in the street which it was 
not obliged to keep in repair, no notice 
of the injury, under Gen. L. c 84 § 18 
was required. Graul v. Boston Hle- 
vated Ry. Co., 159 N.E. 606, 262 Mass. 
104. (4) Where one was injured ow- 
ing to the presence of a ridge of snow 
between the tracks of a street rail- 
road, the ridge having been caused 
by the manner in which a snowplow 
was operated, it was not necessary for 
him to give notice, under Pub. St. e 
113 § 32, and ec 52 § 19. McMahon v: 
AVY NIN HOUC sy Eras OO) Lemna 2G, LOM 
Mass. 295. 


[e] In Quebec the provision in the 
charter of the Montreal Street Rail- 
way Company, compelling anyone de- 
siring to bring an action for damages 
against the company to give thirty 
days’ notice, does not make such no- 
tice a condition precedent to the right 
of action, but it is merely a preju- 
dicial requirement, the nonobservance 
of which should be invoked by a dila- 
tory exception. Mattice v. Montreal 
St. R. Co., 20 Que.Super, 222. 


37. Delaney v. Waterbury & Mill- 
dale Tramway Co., 99 A. 508, 91 Conn. 


Py Ye 


and in applying the test the circumstances of each 
case are to be considered.*§ 
husband’s recovering consequential damages result- 
-ing from injury to his wife, a notice given by his. 
wife is sufficient.®° 


For the purpose of a 


= 


Waiver of notice. While it may be that a street 
railroad may waive the statutory notice, the waiver 
at any rate must be clear and relied on by plaintiff.*° 


[§ 425] g. Pleading*t—(1) Complaint, Declara- 


177; “Peck v. Fair Haven, etc. R- 


Co., 58 A. 757, 77 Conn. 161. 


38. Delaney v. Waterbury & Mill- 
dale Tramway Co., 99 A. 503, 91 Conn. 
177; Peck v. Fair Haven, etc., R. Co., 
58 A. 757, 77 Conn. 161. 


[a] Immaterial variance between 
notice and complaint.—Under Gen. St. 
(1902) § 1130, providing that no ac- 
tion for damages for injury by negli- 
gence shall be maintained against any 
street railway company unless a writ- 
ten notice containing a general de- 
seription of the injury and the time 
and place and cause of its occurrence: 
shall be given defendant within four 
months after the neglect complained 
of, a notice which alleged that the 
specified injuries were sustained as 
the result of being struck by a trolley 
ear of defendant company was sufh- 
cient to support a recovery under the 
complaint alleging that the step or 
other projecting part of the car caught 
on plaintiff’s clothing as it passed and 
threw her to the ground, or that the 
suction caused by the car’s excessive 
speed caused her to be thrown to the 
ground whereby she received injuries. 
Delaney v. Waterbury, etc., Tramway 
Cot, 99 AL o03 79.1 "Connie Tie 


_ [b] Notice held snfiicient.—Kuus- 
nue City of Port Arthur, 10 Ont.W. 
N. 258. 


39. Peck v. Fair Haven, etc., R. Co.,. 
58 A. 757, 77 Conn. 161° (motice under 
Gen. St. § 1130). 


40. Shalley v. Danbury, etc., Horse 
R. Co., 30 A. 135, 64 Conn. 381 (hold- 
ing that a statement by the president: 
of the company to the husband ofthe 
person injured that he must present 
his claim to the company which in- 
sured the railroad company against 
losses, and not to the railroad com- 
pany, and that the insurance com- 
pany would see to it, and to wait and 
follow his, the president’s, instruc- 
tions, was not a waiver of notice). 


41. In actions: 
Against: 
Corporation: 


Domestic see 
2924-2978. 


Foreign see Corporations §§ 4151— 
4152. ’ 


Corporations §§ 


Railroad: 
Accident: 


At crossings see Railroads §$§ 
1954-1968. 


To trains 
1751-1754, 


Fires see Railroads §§ 1342-1367. 
Injuries to: 
Animals see Railroads = 
ery 33 §§ 1604 


see Railroads §§ 


Licensees, trespassers, etc., on 
premises see Railroads §§ 


2241-2248, 
Persons on highways or private 
premises near tracks see 


Railroads §§ 2318, 2319. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


[§§ 424-495 


§ 425] 


tion, or Petition—(a) In General: General rules of 
pleading,*? and in particular those relating to ae- 
tions for negligence in general,** apply in actions 
for injuries caused by the negligent management 
or operation of a street railroad, and, subject to such 
rules, the complaint, declaration, or petition should 
set out with such reasonable certainty as is neces- 
sary to inform defendant. of the acts or omissions 
upon which its liability is based all the facts es- 
sential to constitute a legal cause of action.44 Thus 
the complaint must set out clear and distinct alle- 
gations showing the injured person’s right to be on 
or near the tracks,*> the legal duty owing plaintiff 
by defendant,*® the breach of that duty,** that the 


Against:—Continued 
Railroad:—Continued 
Injuries to:—Continued 
Property generally see Rail- 
roads § 1235. 
For: 
Injuries from operation of motor 
vehicles see Motor Vehicles §§ 
975-993. 


Injuries to passenger of street rail- 
road see Carriers §§ 1407-1417. 


Wrongful death see Death §§ 129- 
159. 


42. See Pleading §§ 132-196. 
43. See Negligence §§ 626-687. 


44. Becker v. Chicago Rys. Co., 216 
Tll.App. 324. 


[a] Duplicity—A petition which 
alleges a gripman’s willful pushing 
of plaintiff from a moving car as con- 
stituting negligence is bad for duplic- 
ity, since the same act cannot be both 
negligent and willful. Raming v. 


Metropolitan St. R. Co., 57 S.W. 268, 


157 Mo. 477. 


Care required and liability in gen- 
eral see supra §§ 271-418. 


45. Birmingham Ry., Light & Pow- 
er Co. v. Nicholas, 61 So. 361, 181 Ala. 
491; Bessierre v. Alabama City, G. & 
A. Ry. Co., 60 So. 82, 179 Ala. 317; 
Anniston Electric, ete., Co. v. Elwell, 
42 So. 45, 144 Ala. 317. 


[a]. Allegations held sufficient.— 
A complaint in an action for the death 
of a traveler struck by a street car, 
which alleges that defendant operated 
an electric car line along a street for 
the transportation of passengers, that 
the operators of a car negligently ran 
over decedent causing her death, suf- 
ficiently shows that decedent was 
rightfully on the track, and states a 
cause of action for negligence, since 
it shows that decedent and defendant 
had equal rights in the street, each 
owing the other the duty to avoid in- 
jury by the use of ordinary care. 
Birmingham Ry., Light & Power Co. 
vy. Fox, 56 So. 1013, 174 Ala. 657. 


AG. See infra § 426. 
47. See infra § 427. 
48. Birmingham Ry., Light & Pow- 


er Co. v. Fox, 56 So. 1013, 174 Ala. 657. 


[a] Allegations held sufficient.— 
A complaint alleging that at the time 
and place of the injury a certain per- 
son was in charge of one of defend- 
ant’s cars as conductor, and was driv- 
ing the car as motorman, and not 
acting in his usual capacity as con- 
ductor, doing so with defendant’s 
knowledge and consent, sufficiently 
alleged that such person was defend- 
ant’s servant at the time of the in- 
jury, so as to make applicable the 
rule of respondeat superior. Flaher- 
ty v. Butte Mlectric Ry. Co., 115 P. 
40, 43 Mont. 141. 


49. Birmingham Ry., Light & Pow- 
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ery 1s sought.®° 


pleading bad.®? 
be alleged.°3 


gether.>4 


er Co. v. Fox, 56 So. 1013, 174 Ala. 
657; Cincinnati, etc., Blectric St. R. 
Co. v. Cook, 88 N.E. 76, 44 Ind.App. 
303; Wahl v. St. Louis Transit Co., 
101 S.W. 1, 203 Mo. 261; Shea v. 
Sixth Ave. R. Co., 62 N.Y. 180, 20 Am. 
R.-480 (injured party thrown off car 
by driver). 


[a] Complaint need not in terms 
aver that defendant’s employees were 
acting in the line of their duty, but it 
is enough to aver that defendant, by 
its agents, etc., negligently operated 
the street car, etc. Indianapolis Un- 
ion R. Co. v. Waddington, 82 N.H: 1030, 
169 Ind. 448; Indianapolis St.-R. Co. 
v. Slifer, (App.) 72 N.E. 1055, 74 N.B. 
19, 35 Ind.App. 700. 


[b] Allegations held sufficient.— 
1) A complaint for a collision with 
plaintiff's team of defendant’s car 
“in charge of a motorman” was suffi- 
cient, aS against a demurrer, to show 
that the motorman was in service of 
defendant at the time, and then en- 
gaged in line of his duty. Louisville 
& Southern Indiana Traction. Co. v. 
Montgomery, 115 N.E. 673, 186 Ind. 
384. (2) A simple negligence count 
of a complaint relying on the negli- 
gence of a street railway employee, 
alleging that ‘defendant’s servants, 
agents, or employees in control or op- 
erating one of defendant’s cars afore- 
said over and along said railway” neg- 
ligently operated the same so as to 
cause the injury complained of, when 
construed with other allegations of 
defendant’s ownership and operation 
of the railway at the place of injury, 
Sufficiently alleged that defendant’s 
employees were acting within the 
scope of their employment. Alabama 
Power Co. v. Stogner, 95 So. 151, 208 
Ala. 666. (3) A complaint which al- 
leged that plaintiff claimed damages 
because the street railroad company, 
through its agent,:to wit, its motor- 
man, who had charge of a car, negli- 
gently ran the car against and killed 
a valuable horse, the property of 
plaintiff, such motorman acting with- 
in the scope and line of his employ- 
ment at the time the horse was 
struck, states a cause of action. 
Birmingham Ry., Light & Power Co. 
v. Daniel, 57 So. 119, 3 Ala.App. 391. 
(4) A complaint that a motorman, de- 
fendant’s servant, negligently made 
a loud noise with the gong, and there- 
by frightened horses behind which 
plaintiff was riding, which were be- 
ing driven by plaintiff's son, so that 
they became unmanageable, in plain 
view of defendant’s motorman, that 
he could see the horses, and by ordi- 
nary care could have. stopped before 
striking the team, and that, while the 
team was so close to the track that 
the motorman could know that he 
could not pass without striking it, he 
ran against the team, and by reason 
of “all the defendant’s negligence,” as 
alleged, plaintiff was greatly hurt, 
sufficiently alleged that “defendant’s 
motorman,” or “defendant’s servant,” 
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acts or omissions constituting the negligence were 
caused by defendant’s servant,*® and in the course 
of his employment,*® and that such negligence was 
the proximate cause of the injuries for which recov- 
The complaint need not allege im-. 
material or irrelevant matters,®! although the fact - 
that it does allege such matters does not render the 


Mere conclusions of law should not 


In construing a count to determine 
whether its averments are sufficient, it is not permis- 
sible to segregate one part from another, but all of 
its averments must be construed and considered to- 


Ownership or operation. A complaint for injuries 


in charge of the car, was acting for 
defendant. Cincinnati, L. & A. Hlec- 
tric St. R. Co. v. Cook, 88 N.B. 76, 44 
Ind.App. 303. 


Alleging scope of employment gen- 
erally see Master and Servant § 1577. 


50. See infra § 429, 


51. Koenig v. Union Depot R. Co., 
73 S.W. 637, 173 Mo. 698. 


[a] What deemed material.—In an 
action for injuries done to a person 
walking on the track, it is neither ir- 
relevant nor immaterial to allege that. 
the company has no lawful right to 
lay its track, or run its cars, on that 
portion of the street where the in- 
jury was done. Schierhold v. North 
Beach, etc., R. Co., 40 Cal. 447. 


52. Hammond, etc., Electric R. Co. 
v. Eads, 69 N.E. 555, 32 Ind.App. 249. 


[a] Striking out irrelevant matter. 
—An allegation in a complaint against 
a street railroad for injury to an au- 
tomobile occurring in a sparsely set- 
tled portion of a country town, in at- 
tempting to avoid a collision with an 
electric car, that a searchlight, of the 
dimensions carried by the car, is not 
permitted to be used on trolley cars 
in the cities owing to its dangerous 
character in making highways in pop- 
ulous districts unsafe for public tray- 
el thereon, is properly expunged, as 
evidence thereof would be irrelevant. 
Garfield v. Hartford, ete, St. R. Co., 
65 A. 598, 79 Conn. 458. 


53. Indiana Union Traction Co. v. 
Love, 99 N.E. 1005, 180 Ind. 442. 


[a] Conclusions of law.—(1) An 
averment that “plaintiff was lawfully 
crossing. said railroad track’ is a 
mere conclusion of the pleader. Mo- 
bile Light & R. Co. v. Harold, 101 So. 
168, 20 Ala.App. 125. (2) That “it 
was impossible for said Maria. Love 
to jump from said automobile at said 
time without being threatened’ with 
instant death” so as to avoid injuries 
received in a collision at a crossing 
was a mere conclusion. Indiana Un- 
ion Traction Co. v. Love, 99 N.H. 1005, 
180 Ind. 442. (3) In an action against 
a street railroad company for per- 
sonal injuries, an allegation that de- 
fendant’s servant in charge of the 
car so negligently conducted him- 
self as to run the car against plain- 
tiff's intestate was sufficient, and not 
objectionable as a conclusion of the 
pleader, or for failure to set forth 
facts from which negligence could 
be inferred. Birmingham R., etc., Co. 
v. Ryan, 41 So. 616, 148 Ala. 69. 


54, Birmingham Ry., Light & Pow- 
er Co. v. Morris, 50 So. 198, 163 Ala, 
190; Birmingham Ry., Light & Pow- 
er Co. v. Donaldson, 68 So. 596, 14 
Ala.App. 160; Kunkel vy. Chicago Con- 
sol. Traction Co., 156 Ill.App. 393. 


fa] Tllustration.—An allegation 
that defendant negligently operated 
“a certain train of cars” going south, 


wa 
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caused by negligence in the condition or use of 
cars or other property must show that such proper- 
ty was owned by, or in possession or control of, 
defendant at the time of the injuries.°® 


Alleging separate acts of negligence. 

“ anee with general rules,°® plaintiff may allege sev- 

eral acts of negligence, not inconsistent with each 

other, in one paragraph or count,” such as ordinary 
negligence and last clear chance doctrine.®® 


Amendment. In accordance with, and subject to, 
general rules,®® an amendment to the complaint may 
be allowed where it is not inconsistent with, or 
contradictory of, the allegations of the complaint,®° 
or where it does not introduce a new or different 
Where the general charge of 


cause of action.®! 


and that ‘‘one of the cars of said de- 
fendant” struck plaintiff after jump- 
ing the track, states a cause of ac- 
tion, although defectively stated in 
that it is not stated that the car which 
struck plaintiff was one of the “cer- 
tain trains of cars” which defendant 
negligently operated. Kunkel v. Chi- 
cago Consol. Traction Co., 156 Ill.App. 
393. 

[b] Negligence of corporation and 
“servants.—Where a count for the 
death of a child while crossing the 
tracks was framed to assert that in- 
testate was killed by one of defend- 
ant’s cars under control of its serv- 
ants, and also recited that her death 
was caused by defendant’s failure to 
use reasonable care to avoid the in- 
jury after discovering the danger such 
allegation of defendant’s negligence 
was a mere recital of its ultimate re- 
sponsibility, and was not objection- 
able as imputing negligence to de- 
fendant’s servants in one part and al- 
leging defendant’s corporate negli- 
gence in another. Birmingham Ry., 
Light & Power Co. v. Morris, 50 So. 
198, 163 Ala. 190. But see Merrill v. 
Sheffield Co., 53 So. 219, 169 Ala. 242 
(complaint defective where it charged 
that wantonness was the corporate 
act of defendant while the specifica- 
tion describes the acts of its serv- 
ants). 


Birmingham Ry., Light & Pow- 
er, Conv: Hox. 56 “So, W038, 174 Ala; 

Eckels v. Henning, 139 Ill.App. 
660; Bosley v. Wells, (Mo.App.) 260 
S.W. 125. 


[a] Operation by receiver.—Eck- 
els v. Henning, 139 Ill.App. 660. 


56. See Negligence § 657. 


57. Dunn v. Kansas City Rys. Co., 
(Mo.App.) 204 S.W. 592; Meyers v. 
St. Louis Transit Co., 73 S.W. 379, 99 
Mo.App. 363. 


[a] Breach of common-law and 
statutory duty.—In an action for in- 
juries to the driver of a vehicle by 
collision with a street car, plaintiff 
is entitled to join in the same count 
or cause of action negligence arising 
from a breach of defendant’s common- 
law duty to use due care, and negli- 
gence arising from defendant’s breach 
of a city ordinance requiring a vig- 
ilant lookout. Meyers v. St. Louis 
Transit Co., 738 S.W. 379, 99 Mo.App. 
363. 

58. Roemer v. Wells, (Mo.App.) 
257 S.W. 1056; Dunn v. Kansas City 
Rys. Co., (Mo-App.) 204 S.W. 592. 


59. See Pleading §§ 656-701. 


60. Campbell v. Metropolitan. St. 
Ry. Co., (Mo.App.) 105 S.W. 1195; 
Carey v. Metropolitan St. Ry. Co., 101 
S.W. 1128, 125 Mo.App. 188; Flaherty 
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gence,°? 


In accord- 


v. Butte Electric Ry. Co., 115 P. 40, 
43 Mont. 141. 


[a] Thus, in an action against a 
street railway for injuries through 
negligence, there was no departure 
between an original petition alleging 
that the rate of speed of defendant’s 
car was thirty miles an hour and an 
amended petition stating that the 
speed was in excess of twenty miles 
an hour. Campbell v. Metropolitan 
St. Ry. Co., (Mo.App.) 105 S.W. 1195; 
Carey v. Metropolitan St. Ry. Co., 101 
S.W. 1123, 125 Mo.App. 188. 


61. Mobile Light & R. Co. v. Por- 
tiss, 70 So. 136, 195 Ala. 320; Flaher- 
ty. Vv. Butte<bilectric) Ry.-Co. 115 7 P. 
40, 43 Mont. 141; Terrell v. Pitts- 
burg Rys. Co., 58 Pa.Super. 371; But- 
ae v. Rhode Island Co., (R.I.) 68 A. 


[a] Thus (1) In an action for dam- 
ages against a street car company 
for striking plaintiff's child, where the 
original complaint alleged negligence 
by the motorman in failing to stop 
the car before striking the child, and 
the amended complaint alleged negli- 
gence in failing to keep a proper look- 
out, whereby he could have seen the 
child and avoided the injury the 
amended complaint did not state a 
different cause of action from that 
originally alleged and was properly 
allowed. Flaherty v. Butte Electric 
Ry. Co., 115 P. 40, 43 Mont. 141. (2) 
In an action for injuries to a pedes- 
trian, run down by a street car, an 
amendment to the complaint striking 
out allegation as to excessive speed 
and alleging that the car had stopped 
at its regular stopping place, and 
plaintiff then attempted to cross in 
front of the car, did not state a new 
cause of action. Terrell v. Pittsburg 
Rys. Co., “58 'Pa:Super. °371. (3) In 
an action for the death of a cow 
struck by a street car, an amendment 
“after discovering it trying to cross 
the track’’ was not a departure from 
the complaint alleging “after its dis- 
covery on the track.” Mobile Light 
& R&R. (Co. Vv.) Portiss,70 So; 136-196: 
Ala. 320. 


[b] Adding new parties.—In an ac- 
tion for injuries received by collision 
of wagon with defendant’s street car, 
allowance of amendment to the com- 
plaint, by adding as defendant a sep- 
arate street railroad physically con- 
nected with the first, was proper. 
Birmingham Ry., Light & Power Co. 
v. Williams, 69. So. 586, 194 Ala. 171, 


62. Louisville R. Co. v. Will, 66 
S.W. 628, 23 Ky.L. 1961, 


63. See supra §§ 405, 406. 


64. Citizens’ St. R. Co. v. Hamer, 
an ae 658, 68 N.E. 778, 29 Ind.App. 


For Jater cases, developments and changes in the law see Annotations, same title and section number, 


negligence causing the injury is alleged in the orig- 
inal petition, it is not necessary to repeat it in an 
amended petition charging specifie acts of negli- 


Incapacity of person injured. Where it is claimed 
that the person injured is non sui juris,®* such in-. 
capacity, ,it has been held, being a matter of fact, 
should be pleaded.*+ 


ertainty, definiteness and particularity. In ac- 
cordance with, and subject to, general rules,°* ma- 
terial facts must be stated with a reasonable degree 
of particularity and certainty in order that defend- 
ant may be apprised of what it will be called upon 
to defend,** but plaintiff is required to state the 
facts only so far as they appear. to be properly 


65. See Pleading §§ 90, 91. 


66. Loteman v. People’s Ry. Co., 
76 A. 478, 24 Del. 588; Studebaker 
Sales Co. v. Conestoga Traction Co., 
13 Pa.Dist.&Co. 235. 


[a] “Near” to defendant’s car.— 
Stating that plaintiff was in front of 
and “near” to defendant’s car alleged 
to have injured her when it started 
was not sufficiently certain to warrant 
a conclusion that the starting of the 
car was negligence as matter of law, 
the word ‘‘near’” being an indefinite 
word which may mean a foot, a chain, 
or any other distance. Cobe v. Mal- 
loy, 88 N.E. 620, 44 Ind.App. 8. 


[b] Time of day and car number.— 
The statement of claim in an action 
of trespass to recover for personal 
injuries should set forth the time of 
day when the accident occurred, and 
the number and description of the 
car which caused the accident, unless 
such information cannot be given, in 
which event such want of knowledge 
should be stated. Costigan v. Phila- 
delphia, etc., R. Co., 16 Pa.Dist. 868; 
34 Pa.Co. 175. 


[c] Allegations held sufficient.— 
(1) In an action for injuries to a pe- 
destrian, an allegation that the car 
was operated at a high and danger- 
ous rate of speed and that defendant 
failed to provide and maintain suffi- 
cient braking devices was sufficient 
and not subject to objection of un- 
certainty and indefiniteness. North- 
ern Texas Traction Co. v. Bryan, (Tex. 
Civ.App.) 299 S.W. 325 [conforming 
to (Commn.App.) 294 S.W. 527]. 
(2) Where, in an action for injuries 
to a pedestrian at a street railway 
crossing, plaintiff's whole case was 
based on the alleged negligence of the 
motorman in operating the car by 
which she was struck, and her decla- 
ration was divided into three counts, 
the first charging that the jnjury was 
the result of the motorman’s negli- 
gence in operating the car at the 
point where she was hurt, the second, 
that it was due to his negligence in 
failing to keep a proper lookout, and 
the third, to a negligent failure to 
warn, the first count was not demur- 
rable under the Virginia practice as 
indefinite and uncertain for failure to 
allege in what particular the opera- 
tion of the car was negligent. Nor- 
folk & Portsmouth Traction Co. v. 
Rephan,? 188 FF. 27650110: CiG.A. 354. 
(3) A declaration in an action for in- 
juries to a railroad workman work- 
ing at an intersection of railroad and 
street car tracks was definite and 
certain in setting out the duty of de- 
fendant, the breach of the duty, and 
the time, place, and circumstances 
surrounding such breach. Washing- 
ton-Virginia Ry. Co. v. Himelright, 42 
App.D.C. 532. 


rs 


. 


§§ 425-426] | 


within his knowledge. 


Consistency or repugnancy. While, in accordance 
with general rules,®* a petition is defective where 
its allegations are inconsistent and repugnant,®® an 
allegation of the humanitarian doctrine’ with other 
allegations not inconsistent is proper.7! 
legations of negligence in running a street car at an 
excessive rate of speed and negligence under the 
humanitarian rule are not inconsistent.72, Where 
the humanitarian doctrine does not necessarily pre- 
suppose that the injured person was negligent,’? an 
allegation of due care. is not inconsistent with a 
pleading of the humanitarian doctrine.** 


[§ 426] (b) Duty of Defendant. 
must show the existence of a legal duty on the part 


STREET RAILROADS 
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of defendant to exercise care as to the person or 


Thus al- 


property injured, at the time and place of the in- 
jury,’® and a failure to allege such duty owed may 
be taken advantage of by demurrer.*® 
the duty of a street railroad company to exercise 
reasonable care so to construct and maintain its 
tracks as to keep the street in a reasonably safe 
condition for travel,’” it is not necessary, it has 
been held, to allege such duty.7§ 


Knowledge of danger or defect. 
edge by defendant of the danger or defective con- 
dition which caused the injuries is an essential ele- 
ment of its duty and consequent negligence in re- 


Where it is 


Where knowl- 


spect thereto,’® plaintiff must allege the existence 


The complaint 


67. Chicago City R. Co. v. Jen- | drove the horse along a street the 


nings, 41 N.E. 629, 157 Ill. 274 [aff 
57 Ill.App. 376). 


68. See Pleading § 92. 


69. Merrill v. Sheffield Co., 53 So. 
219, 169 Ala, 242; Anniston Electric, 
etc., Co. v. Rosen, 48 So. 798, 159 Ala. 
195, 133 Am.S.R. 32; Raming v. Met- 
ropolitan St. R: Co., 57 S.W. 268, 157 
Mo. 477; Gaedis v. Metropolitan St. 
R. Co., 1438 S.W. 565, 161 Mo.App. 225. 


[a] Thus a complaint which al- 
leges that the motorman knew of the 
traveler’s peril and failed to exercise 
due care to avoid injuring him, and 
which, after describing the injuries 
received, avers that the motorman 
Knew of the traveler’s peril, but nev- 
ertheless wantonly and recklessly ran 
the car against him, and that he did 
not use the means at hand to prevent 
the collision, when the use thereof 
would have prevented the same, is 
inconsistent, since it avers a negli- 
gent failure to také means to avert 
the injury after discovery of the peril 
and charges wantonness, and also 
simple negligence. Anniston Electric, 
etc., Co. v. Rosen, 48 So. 798, 159 Ala. 
£95,523 3c Amis sR ys2. 


[b] Excessive speed and failure to 
warn.—Charges of excessive speed 
and failure to warn in a complaint for 
a collision of a street car with a pe- 
destrian are not inconsistent or re- 
pugnant, so that the question of the 
one or the other, or both, causing the 
accident, may be submitted. Hoag- 
land v. Kansas City Rys. Co., (Mo. 
’ App.) 209 S.W. 569. 


[ec] Vigilant watch and failure to 
stop.—A petition alleging in one count 
that the motorman failed to keep a 
vigilant watch, etc., and also that he 
failed to stop the car in the shortest 
time and space possible, is not ob- 
jectionable as alleging repugnant 
grounds of negligence. McQuade v. 
St. Louis, etc., R. Co., 98 S.W. 552, 
200 Mo. 150. - 


[d] Alternative allegations.—(1) 
It has been held that a complaint 
which alleges that plaintiff's position 
of peril was known to the motorman, 
“or by the exercise of reasonable 
care’ could have been known to him, 
and that the motorman could have 
stopped the car in time to have pre- 
vented the collision, ete., does not 
state a cause of action founded on 
the failure of the motorman to exer- 
cise proper care after the discovery 
of the traveler’s peril, the alternative 
form of allegation not amounting to 
a charge of actual knowledge of plain- 
tiff’s peril, necessary to defendant’s 
liability. Anniston Hlectric, etc., Co. 
v. Rosen, 48 So. 798, 159 Ala. 195, 133 
Am.S.R. 32. (2) On the other hand 
it has been held that a complaint 
which alleged that while plaintiff 


horse became frightened and ran on 
or near the track, in plain view of the 
motorman in charge of an approach- 
ing car, who saw the horse, or by the 
exercise of due diligence could have 
seen him, in time to have stopped the 
car, and that in disregard of his duty 
to stop the car the motorman negli- 
gently ran against the horse, injur- 
ing the same, was not vitiated because 
of alternative averments, for each 
averment referred to the ultimate 
fact, and each was pertinent to a 
Single cause of action. Indianapolis, 
etc., Traction Co. v. Henderson, 79 
N.E. 539, 39 Ind.App. 324. 


70. See infra § 430. 


71. Heinzle v. Metropolitan St. R. 
Co., 111 S.W. 536, 213 Mo. 102; Gaedis 
v. Metropolitan St. R. Co., 143 S.W. 


| 565, 161 Mo.App. 225. 


72. Farrar v. Metropolitan St. Ry. 
Co., 155 S.W. 439, 249 Mo. 210; Flynn 
v. Metropolitan St. Ry. Co., 148 S.W. 
122, 166 Mo.App. 182; Gaedis v. Met- 
ropolitan St. -R. Co., 143 S.W. 565, 161 
Mo.App. 225. 


73. Seesupra §§ 407-417. 


74. Bybee v. Dunham, (Mo.App.) 
198 S.W. 190; Keyes v. Metropolitan 
Sie Ry. Co., 144 S.W. 166, 161 Mo.App. 

oO. 

75. Birmingham Ry., Light & Pow- 
er Co. v. Ely, 62 So. 816, 183 Ala. 382: 
Merrill v. Sheffield Co., 53 So. 219, 
169 Ala. 242; Trott v. Birmingham 
Ry., Light & Power Co., 39 So. 716, 
144 Ala. 383; Evansville Electric Ry. 
a v. Folz, 93 N.E. 866, 47 Ind.App. 
58. 


[a] Allegations held sufficient.— 
(1) An allegation that plaintiff while 
driving an automobile was rightfully 
upon the street in the exercise of care 
was sufficient to raise a duty on the 
part of defendant not to injure her. 
Wolfstein v. Illinois Power & Light 
Corporation, 254 ‘Tll.App. 362. (2) 
Where a petition in an action for in- 
jury when struck by a _ street car 
showed that the truck on which plain- 
tiff was riding and a street car were 
approaching a street intersection, a 
legal duty of the motorman to ob- 
serve and know the situation was 
shown. Newton v. Harvey, (Mo.App.) 
202 S.W. 249. 


[b] Allegations held sufficient to 
show duty: (1) Not’to injure plain- 
tiff, crossing at intersection. Bir- 
mingham, E. & B. R. Co. v. Feast, 68 
So. 294, 192 Ala. 410. (2) Not to in- 
jure plaintiff while driving or being 
driven in a vehicle on or near tracks. 
Alabama Power Co. v. Holmes, 80 So. 
736, 16 Ala.App. 633 [cert den 80 So. 
438, 202 Ala. 356]; Birmingham R., 
etc., Co. v. Clarke, 41 So. 829, 148 
Ala. 673; Indiana Union Traction 


of actual or constructive knowledge of the danger 
or defect by defendant.®° 


Co. v. Cauldwell, 107 N.E. 705, 59 
Ind.App. 513. (3) Not to injure plain- 
tiff employee working near tracks. 
Dressel v. Chicago City Ry. Co., 172 
Ill.App. 568. (4) Not to injure a work- 
man cleaning Sewers between double 
tracks by running cars past him in 
opposite directions at the same time. 
Riordan v. Chicago City Ry. Co., 178 
Tll.App. 328. 


[c] Allegations held insufficient 
to show duty: (1) Not to back car 
out of Y to avoid a collision with 
an automobile coming down a hill. 
Berlo v.Omaha'& CAB. St.iRye Cov 
178 N.W. 912, 104 Neb. 827. (2) To 
stop car or slacken speed so as not 
to frighten horses. Evansville Plec- 
tric Ry. Co. v. Folz, 93 N.E. 866, 47 
Ind.App. 58. 


[d] Trespasser.—(1) Allegations. 
held to show plaintiff a trespasser. 
Birmingham Ry., Light & Power Co. 
v. Nicholas, 61 So. 361, 181 Ala. 491; 
Bessierre v. Alabama City, G. & A. 
Ry. Co., 60 So. 82, 179 Ala. 317; Mo- 
bile Light & R. Co. v. Harold, 101 So. 
163, 20 Ala.App. 125. (2) Allegations 
held to show that plaintiff was not 
a trespasser. Alabama Power Co. v. 
Holmes, 80 So. 438, 202 Ala. 356 [den 
cert 80 So. 736, 16 Ala.App. 633]. 


[e] Use of headlights on car.— 
Since, under ordinary circumstances, 
it is not a breach of duty to pedes- 
trians in public streets to use head- 
lights on vehicles moving along or 
over public thoroughfares, if plain- 
tiff would state a cause of action for 
damages resulting from the use of 
a headlight, he must aver such faets 
as disclose a duty in the premises, 
and a breach thereof, to his, proxi- 
mately resulting injury. Kilgore vy. 
Birmingham Ry., Light & Power Co., 
75 So. 996, 200 Ala. 238. 

76. Mobile Light & R. Co. v. 
Harold, 101 So. 163, 20 Ala.App. 125; 


Evansville Electric Ry. Co. v. Folz, 
93 N.E. 866, 47 Ind.App. 58. 


77. See supra § 304. 


78. San Antonio Traction Co. Vv. 
Cassanova, (Tex.Civ.App.) 154 S.W. 
1190. 


[a] Allegations held sufficient.—. 


A declaration was not demurrable on 
the ground that it did not allege facts 
showing a duty on defendant to main- 
tain a crossing in a safe condition. 
Smith v. Gulfport, etc., Traction Co., 
48 So. 295, 95 Miss. 190. 


79. See supra § 310; 
gence §§ 25-30. 

80. Asmus vy. United Rys. Co. of 
ee Louis, 140 S.W. 933, 160 Mo.App. 
616. ‘ 

[a] Notice of defect.—An allega- 
tion in a complaint for negligently 
causing the death of plaintiff's intes- 


and Negli- 
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Duty imposed by statute or ordinance. Where the 
injury occurs through the neglect of a street rail- 
road to comply with a city ordinance and the action 
is based on such violation,’! in accordance with, and 
subject to, rules elsewhere considered,*? the ordi- 
It need not be set out 
in hee verba,** but that part of the ordinance re- 
lied on, or all the substantial part thereof, should 
be set out, and it should be averred that the ordi- 


nance should be pleaded.** 


tate, by a car being thrown against 
him by reason ‘of the defective con- 
dition of defendant’s track and 
switch, that defendant’s cars had 
been thrown from the track at the 
same place on’ many previous occa- 
sions, of which fact defendant had 
knowledge, as addressed to the ques- 
tion of notice, is not objectionable 
and should not be stricken out. Wolz 
v. Dry-Dock, etc., R. Co., 13 N.Y.S. 
129. 


81. See Negligence §§ 99-123. 


82. See Municipal Corporations §§ 
926-932; Negligence § 643. 


83. Birmingham Ry., Light & Pow- 
er Co. v. Fuqua, 56 So. 578, 174 Ala. 
631. But see Denver City Tramway 
Co. v. Wright, 107 P. 1074, 47 Coio. 
366 (the ordinance, being a matter of 
evidence of negligence, need not be 
pleaded). 


[a] Speed ordinance.—Inasmuch 
as a speed ordinance does not declare 
a substantive right of the injured 
-party but only evidences the enact- 
ment of’ the legislative body with ref- 
erence to speed, it should not be 
pleaded. Green v. Dayton St. Ry. Co., 
11 OhioN.P.N.S. 220. : 


[b] Right of way to fire depart- 
ment.—An ordinance giving the fire 
department the right of way while 
going to fires may be pleaded in an 
action for negligence of a street rail- 
way resulting in injury to a fireman 
while going to a fire with his com- 
pany. Green v. Dayton St. Ry. Co., 
11 OhioN.P.N.S. 220. 


84. Birmingham Ry., Light & Pow- 
ae ae v. Fuqua, 56 So. 578, 174 Ala. 


85. Birmingham Ry., Light & Pow- 
er Co. v. Fuqua, supra. 


86. Birmingham Ry., Light & Pow- 
er Co. v. Fuqua, supra. 


[a] Allegations held sufficient.— 
(1) An averment that a speed ordi- 
nance ‘‘was in force and effect at the 
time of the injury” sufficiently alleg- 
ed that the ordinance was valid and 
in force at the time of the accident. 
Birmingham Ry., Light & Power Co. 
v. Fuqua, 56 So. 578, 174 Ala. 631. 
(2) An averment that a locomotive 
which had collided with a street car 
was being run at an unlawful rate of 
speed in violation of a city ordinance 
“which is and was at the time of the 
injury as follows” (setting it out) 
sufficiently alleged that the ordinance 
was in force at the time of the in- 
jury. Indianapolis Union R. Co. v. 
i at Nee 82 N.E. 1030, 169 Ind. 


87. See supra § 426. 
88. See Negligence §§ 644-665. 
89. Kilgore v. Birmingham Ry., 


Light & Power Co., 75 So, 996, 200 Ala, 
238; Birmingham Ry., Light & Power 
Co. v. Nicholas, 61 So. 361, 181 Ala. 
491; Trott v. Birmingham Ry., Light 
& Power Co., 39 So. 716, 144 Ala. 383; 
Public Utilties Co. v. Vieau, 129 N.B. 
485, 74 Ind.App. 677.: 


[a] Allegations held sufficient.— 


,the pedestrian, 
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(1) A declaration or complaint is suf- 
ficient where plaintiff avers that in 
driving along a city street he started 
to cross defendant’s track in front of 
a car then standing still, without. mo- 
torman or engineer, near a crossing, 
and that while he was crossing they 
suddenly started the car, and reck- 
lessly ran into his wagon, without his 
fault.’ Piper .v. Pueblo City ‘R. Co., 
86 P. 158, 4 Colo.App. 424. (2) A 
complaint is sufficient which alleges 
that while plaintiff was carefully 
driving,'and necessarily upon defend- 
ant’s track, its car, propelled with 
great force, struck his wagon, and 
that his injuries were due only to the 
negligence of defendant, and without 
any negligence on ‘his part. Wright 
v. United Traction Co., 115 N.Y.S. 630, 
131 App.Div. 356. (3) A petition, in 
an action by parents to recover for 
the death of a minor child by being 
run over by a street car, which avers 
that the child came to his death by 
the employees of defendant careless- 
ly, negligently, and recklessly run- 
ning such car over the body of the 
child, instantly killing him, is suffi- 
cient to sustain a verdict for dam- 
ages, notwithstanding a special find- 
ing that the injury was not inflicted 
through the reckless and wanton neg- 
lect of defendant’s employees. South- 
west Missouri Electric R. Co. v. Fry, 
81 P. 462, 71 Kan. 736. (4) A com- 
plaint, in an action for injuries to a 
pedestrian struck by a car at a cross- 
ing, which alleges that the company 
ran its,car after dark without a head- 
light, that no signal was given as the 
car approached the crossing, that the 
car ran at a dangerous speed, and 
that it negligently ran the car against 
injuring him, when 
liberally construed, as required by 
Burns St.. Annot. (1901) § 379, suffi- 
ciently charges negligence as against 
a demurrer or a motion to make more 
definite and certain. Grass v. Ft. 
Wayne, etc., Traction Co., 81 N.E. 514, 
42 Ind.App. 395. (5) In an action for 
injuries to one struck by a street car, 
a complaint charging that plaintiff 
was driving his wagon across the 
track, when the wheels caught and 
checked the horse, and that the mo- 
torman by reasonable care could have 
prevented the collision, but failed to 
do so, sufficiently charged simple neg- 
ligence. Anniston Hlectric, ete., Co. 
v. Elwell, 42 So. 45, 144 Ala. 317. (6) 
A complaint against a street railroad 
for injuries caused by collision with 
a team, alleging that defendant’s car 
was run at a high and dangerous 
rate of speed without signal along a 
street and around a curve, sufficient- 
ly charged defendant with negligence, 
regardless of the question of viola- 
tion by defendant of an ordinance lim- 
iting the speed of its cars. Cincin- 
nati, etc., Electric St. R. Co, v. Stahle, 
76 N.H. 551, 87 ‘Ind.App. 539. 


[b] Allegations held sufficient to 
charge: (1) That injuries sustained 
by a mail clerk on a railway train in 
a collision at_a crossing were negli- 
gently caused by a street railway. 
Birmingham R., ete., Co. v. Living- 
ston, 39 So, 874, 144 Ala. 313. (2) 


i, 
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1 


nance was in force at the time of the injury.*® 

[§ 427] (c) Breach of Duty or Negligence—aa. 
In General. Having set out the duty owing to plain- 
tiff by defendant,’7 in accordance with, and sub- 
ject to, rules of pleading in actions for negligence 
generally,** plaintiff must clearly allege facts show- 
ing that defendant’s acts or omissions causing the 
injury were in breach of such duty.*® The complaint 
fails to state a cause of action in negligence where 


That defendant negligently struck a 
traveler at a crossing. Anniston 
Electric, etc., Co. v. Rosen, 48 So. 798, 
159° "Ala. 295;0233" Aim. SR. 32.8 38) 
That injuries were received by a car 
negligently colliding with a vehicle in 
which plaintiff was an occupant. 
Frank Bird Transfer Co. v. Krug, 65 
N.E. 309, 30 Ind.App. 602; Galvin v. 
Rhode Island Co., (R.I.) 83 A. 330. 
(4) That injuries were caused to an 
automobile in running into a trolley 
pole at night, by reason of threatened 
peril from an approaching car. Bell 
v. Hartford, etc., St. R. Co., 65 A. 600, 
79 Conn. 722; Garfield v. Hartford, 
ete. (‘St.ORe Co: 65 As 59.8" 79) Conn: 
458. 
an struck by a street car, were negli- 
gently caused by the car being run 
against him. Birmingham Ry., Light 
& Power Co. v. Bason, 68 So. 49, 191 
Ala. ‘618. (6) That motorman was 
negligent in losing control of car at 
crossing striking plaintiff's wagon 
and injuring him. Cowart v. Savan- 
nah Electric Co., 63 S.H. 804, 5 Ga. 
App. 664. (7) That defendant was 
negligent in operating its car so as 
to frighten plaintiff's ‘horse and cause 
injury to plaintiff. Richter v. Cicero, 
etc., St. R. Co., 70 Ill.App. 196; Evans- 
ville & S. Traction Co. v. Montgomery, 
98 N.E. 7381, 50 Ind.App. 528. (8) 
That the motorman was negligent in 
failing to keep a lookout for a child 
who fell or was on tracks. Gettings 
v. Mahoning & Shenango Ry. & Light 
Co., 86 A. 80, 238 Pa. 170; Austin Rap- 
id-Transit R. Co. v. Cullen, (Tex.Civ. 
App.) 30 S.W. 578. (9) That the com- 
pany negligently operated its car in 
injuring a school child at a public 
crossing. Terre Haute, Indianapolis 
& Hastern Traction Co. v. McDermott, 
(App.) 141 N.E. 362 [mod 144 N.E. 
620, 82 Ind.App. 134]. (10) That de- 
fendant was negligent in opening the 
front door of a car to discharge a 
passenger in the middle of a block 
causing injury to a boy riding a bicy- 
cle. Gilman vy. Fleming, (Mo.App.) 
265 S.W. 104. (11) That the motor- 
man was negligent in not stopping 
the car at approach of a police pa- 
trol, in view of the common-law right 
of way. Hogan y. Fleming, 265 S.W. 
875, 218 Mo.App. 172. (12) That de- 
fendant operated its car at a danger- 
ous speed, at a place known to be 
dangerous, and failed to give any sig- 
nal of the car’s approach. Evans- 
ville & S. I, Traction Co. vy. Williams, 
109 N.E. 963, 183 Ind. 633. (13) That 
defendant negligently struck plaintiff 
while cleaning sewers between a dou- 
ble track by two cars approaching in 
opposite directions. Driscoll v. Cal- 
ifornia Street Cable R. Co,, 250 P. 
1062, 80 Cal.App. 208; Riordan y. Chi- 
cago City Ry. Co., 178 Ill.App. 323. 
(14) That defendant negligently ran 
its car into plaintiff's vehicle on or 
near tracks. Alabama Power Co. v. 
Holmes, 80 So. 736, 16 Ala.App. 633 
[cert den 80 So. 488, 202 Ala. 356]; 
Appel v. Selma St. & Suburban Ry. 
Co., 59 So. 164, 177 Ala. 457; Mont- 
gomery St. R. Co. v. Shanks, 37 So. 
166, 189 Ala, 489; Cowart v. Savannah 
Electric Co., 63 S.H. 804, 5 Ga.App. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


(5) That injuries to a pedestri- ° 


§ 497] 


it does not ailege an act done or omitted negligently, 
or allege facts from which the court can say that 
the acts done or omitted constituted negligence.?° 
Although there are some decisions to the contrary,°? 
it is ordinarily sufficient to allege such negligence 


664; Indiana Union Traction Co. v. 
Downey, 98 N.E. 6384, 177 Ind. 599; 
Citizens’ St. R..Co. v. Damm, 58 N.H. 
564, 25 Ind.App. 511 (colliding with 
frightened team); Welty vy. St. Charles 
te Ri Cont oo. 50.2100, ak09MuaS “733s 
Bosley v. Wells, (Mo.App.) 260 S.W. 
125. (15) That defendant negligent- 
ly struck plaintiff with the rear end 
of the car while turning a corner or 
a curve. Cordray vy. Savannah Hlec- 
tric Co., 68 S.E. 710, 5 Ga.App. 625. 
. (16) That injuries were caused by 
neglect of-defendant to keep tracks on 
a level with the street. Birmingham 
Ry., Light & Power Co. v. Donaldson, 
68 So. 596, 14 Ala.App. 160; Smith v. 
Gulfport & Mississippi Coast Traction 
@o; (48 So. 2955-95. Miss.- 190. (17) 
That defendant negligently replaced 
a broken rail. Citizens’ St. R. Co. v. 
Marvil, 67 N.E. 921, 161 Ind. 506. 
(18) That defendant negligently in- 
jured plaintiff while he was walking 
on or near a street car track. Chica- 
go Union Traction Co. y. Scanlon, 136 
TApp.. 212. 


[ec] Negligently caused or allowed. 
—A count, stating that defendant’s 
agent negligently caused or allowed 
defendant’s street car to collide with 
plaintiff's automobile, was not demur- 
rable in failing to allege “negligently 
allowed,” since the word “negligent- 
ly” qualified both alternatives. Brad- 
ays4 v. Powers, 106 So. 799, 214 Ala. 
122. 


90. Cobe v. Malloy, 88 N.E. 620, 


44 Ind.App. 8; Lydecker vy. St. Paul] 


City R. Co., 63 N.W. 1027, 61 Minn. 
414. 


[a] Allegations held insufficient.— 
(1) A complaint alleging that, while 
plaintiff was attempting to go upon 
a car of defendant, she attempted to 
eross the street in front of one of 
defendant’s cars while it was stand- 
ing still, that the car was started 
without ringing a bill or giving other 
notice, and while plaintiff was in front 
of, and near to, the car it ran into 
her, causing the injuries, did not 
state a cause of action. Cobe v. Mal- 
loy, 88 N.E. 620, 44 Ind.App. 8. (2) 
A declaration charging that it was 
the duty of defendant to provide suit- 
able and safe contrivances upon its 
ears for the purpose of braking and 
stopping them when necessary, but 
not alleging a failure to provide such 
devices, is insufficient to charge neg- 
ligence. Hackett v. Chicago City R. 
Co., 85 N.E. 320, 235 Ill. 116 [rev 136 
Til.App. 594]. (3) Where plaintiff, 
without alleging that it was negli- 
gence, stated in her complaint for in- 
jury by a fall due to fright that the 
motorman in charge of a street car 
rang the bell thereon loudly and vio- 
lently and put the car in motion while 

_plaintiff was immediately in front 
thereof, by reason of an invitation 
she had received from the motorman 
to cross the tracks, such omission to 
allege that the motorman acted negli- 
gently was not cured by the fact that 
the complaint concluded with an al- 
legation that the motorman was an 
employee of defendant, and that his 
negligence as aforesaid was the sole 
and proximate cause of plaintiff's in- 
juries. Public Utilties Co. v. Vieau, 
129 N.E. 485, 74 Ind.App. 677. 


[b] Allegations held insufficient to 
charge: (1) That defendant negli- 
gently knocked down a pole damaging 
plaintiff's automobile. North Ala- 
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bama Traction Co. v. McNeil, 85 So. 
568, 17 Ala.App. 317 [cert gr 85 So. 
569, 204 Ala. 81]. (2) That injuries 
Sustained in being thrown from a 
wagon by a sudden lunge of the team 
which was frightened by a car were 
negligently caused by defendant. 
Folz v. Evansville Flectric R. Co., 80 
N.E. 868, 40 Ind.App. 307. 


91. Loteman v. People’s Ry. Co., 
76 A. 478, 24 Del. 588; Newport News, 
etc., R. etc., Co. v. Nicolopoolos, 63 
S.H. 448, 109 -Va. 165; Lynchburg 
Traction, etc., Co. v. Guill, 57 S.H. 644, 
107 Va. 86 [dist sub nom. Blue Ridge 
Light. ete: Cos-v.. Tutwiler, 55. Sik) 
539, 106 Va. 54]. See Kelcik v. Cleve- 
land Ry. Co., 156 N.E. 248, 24 Ohio 
App. 82 (where the facts alleged do 
not warrant a presumption of negli- 
gence on the part of defendant, it is 
necessary specifically to aver ‘negli- 
gence). 


{a] Thus, in an action for injuries 
by being struck by a street car, a gen- 
eral allegation that defendant negli- 
gently ran its car into plaintiff's wag- 
on while he was attempting to cross 
its track was insufficient either as a 
count in trespass or-in trespass on 
the case, where there was no aver- 
ment showing in what particular de- 
fendant failed in its duty. Newport 
News, etc., R., ete., Co. v.. Nicolopoo- 
los, 63 S.E. 443, 109 Va. 165. 


$2. U.S.—Southern Electric R. Co. 
v. Hageman, 121 F. 262, 57 C.C.A. 348 
[cert.den 24 S.Ct. 843, 191 U.S. 572, 
48 L.Ed. 307]. 


Ala.—Mobile Light & R. Co. v. Por- 
tiss, 70 So. 136, 195 Ala. 320; Bir- 
mingham Ry., Light & Power Co. v. 
Bason, 68 So. 49, 191 Ala: 618;  Bir- 
mingham Ry., Light & Power Co. v. 
Bush, 56 So. 731, 175 Ala. 49; Annis- 
ton Electric, etc., Co. v. Rosen, 48 So. 
VOSS OF Aaa LOD, hos AM Sekt.) Sica 
Birmingham R., etce., Co. v. Ryan, 41 
So. 616, 148 Ala. 69; Birmingham R., 
ete., Co. v. Jones, 41 So. 146, 146 Ala. 
277; Russell v. Huntsville R., etc., Co., 
34 So. 855, 137 Ala. 627; Highland 
Ave., etc., R. Co. v. Robbins, 27 So. 
422, 124 Ala. 118, 82 Am.S.R. 1538. 


Cal.—Stein v. United Railroads of 
San Francisco, 113 P. 663, 159 Cal. 
368. 


-Ind.—Indianapolis Union R. Co. v. 
Waddington, 82 N.E. 1030, 169 Ind. 
448; Dieckman y. Louisville & S. I. 
Traction Co., 91 N.H. 179, 46 Ind.App. 
11; Indianapolis St. R. Co. y. Slifer, 
(App.) 72 N.E. 1055, 74 N.H. 19, 35 Ind. 
App. 700. 


Iowa.—Powers v. Des Moines City 
R. Co., 115 N.W. 494 Laff reh 121 N.W. 
1095, 148 Iowa 427]. 


Mont.—McManus v. Butte Electric 
Ry. Co., 219 P. 241, 68 Mont. 379. 


Evidence admissible under general 
allegation see infra § 437 


Last clear chance doctrine see infra 
§ 430. 

Willful, wanton, or reckless injury 
see infra § 431. 

fa] hus (1) in an action for in- 
juries by being struck by a street car 
while crossing a public street, a count 
of the complaint which alleges that 
the “injuries were caused by the neg- 
ligence of the defendant in the negli- 
gent manner in which it ran or op- 
erated its car,’ although inferential 
and not categorical, sufficiently charg- 
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in general terms, without setting forth the specific 
acts constituting it,®°? or averring the name of the 
negligent servant,®® unless there is a motion to make 
more specific.®4 
causing the injury, coupled with an averment that 


An allegation of sufficient acts 


es the negligence, and is good as 
against a demurrer. Birmingham 
Ry., Light & Power Co, v. Bush, 56 
So. 731, 175 Ala: 49. (2) A complaint 
against a street railroad company for 
personal injuries, which alleges that 
defendant ran one of its cars in such 
a negligent manner that, when it 
came to a crossing of two designated 
streets, it ran into and severely in- 
jured plaintiff, sufficiently avers neg- 
ligence, it being sufficient to say that 
an act was negligently done without 
stating the particular omission which 
rendered it negligent. Stein v. Unit- 
ed Railroads of San Francisco, 113 P. 
663, 159 Cal. 368. (8) An allegation 
that defendant’s motorman discovered 
intestate on the track in time tc have 
stopped the car before striking him 
had the brakes and machinery been 
in working order is not demurrable 
for not alleging in what manner they 
were defective. Smith v. Gulfport, 
ee Traction Co., 48 So. 295, 95 Miss. 


[b] General or specific negligence. 
—In an action for injuries sustained 
by @ passenger in an automobile re- 
sulting from a collision with an in- 
sular fastened to a broken guy wire 
Suspended over the street, the peti- 
tion merely showing that the suspend- 
ed wire was under the control of the 
street railroad and that in the ordi- 
nary course it did not hang in the 
position which it occupied at the time 
of the collision charged general, not 
specific, negligence. Gibbons v- 
Wells, (Mo.App.) 293 S.W. 89. 


[ec] Allegations held sufficient to 
charge negligence: (1) That plaintiff 
rightfully driving on | defendant’s 
track was injured by defendant’s neg- 
ligence. Wright v. United Traction 
Co., 115 N.Y.S. 630, 131 App.Div. 356: 


(2) That plaintiff suffered the alleged 


injuries as the proximate consequence 
of the negligence of defendant, 
throug*’h its employees in the manage- 
ment and control of its cars. Bir- 
mingham R., etc., Co. v. Baker, 31 So. 
618, 132 Ala. 507. 
ant so negligently operated its car 
that it ran into plaintiff's wagon. 
Donohoe v. Wilmington City R. Co., 
5b A. LOLs 20-Del.- 55°") Goldricki ay. 
Union R. Co., 387 A, 635, 20 RT. 128: 
(4) That defendant’s servant “negli- 
gently ran said car against the wag- 
on.” Citizens’ St. R. Co. v. Lowe, 39 
N.E&. 165,:12) Ind-Appes 47. ©) That 
defendant’s servant in charge of the 
ear so negligently conductéd himself 
as to run the car -against plaintiff's 
intestate. Birmingham R., etec., Co. 
v. Ryan, 41 So. 616, 148 Ala. 69. 


93. Anniston Hlectric, ete., Co. v. 
Rosen;; 48 5S0.0798, 159 Ada. 195. 1133 
Am.S.R. 32; Birmingham R., etc., Co. 
v. City Stable Co., 24 So. 558, 119 Ala. 
615; 72 Am-:S.R.955. 


94. Southern Electric R. Co. v- 
Hageman, 121 F. 262, 57 C.C.A. 348 
[cert den 24 S.Ct. 843, 191 U.S. 572, 
48 L.Ed. 307]; Sommers y. St. Louis 
Transit Co., 83 S.W. 268, 108 Mo.App. 
819; Tuchochi y. Cincinnati St. R. Co., 
7 OhioS.&C:P. 219, 7 OhioN.P. 276: 


[a] Thus a petition alleging that 
a car was negligently caused to run 
into a vehicle is insufficient’ as 
against a motion to require the spe- 
cific acts or omissions constituting 
the negligence complained of to be set 
forth. Sommers vy. St. Louis Transit 
Co., 83 S.W. 268, 108 Mo.App. 319. 


(3) That defend-— 


ef 
4 
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they were negligently done, is sufficient;®® but if 
the allegations undertake to set forth such acts with- 
out stating that they were negligently done, it must 
appear by direct averment that the acts causing the 
injury were per se the result of negligence, or neg- 
ligenee must appear from a statement of such facts 
as certainly raise the presumption that the injury 
was the result of defendant’s negligence.®° 
a complaint sufficient it is not necessary that the 
acts of negligence charged be negligence per se,°? 
or in violation of a statutory duty or a duty imposed 
by ordinance,’ but it is sufficient if all the acts of 
negligence charged, when taken together, show a du- 
ty owing the injured person, and that the failure 
to perform such: duty resulted in the injuries com- 
While the duty of a motorman to 
stop the car after he has discovered or should have 


plained of.°® 
discovered the peril of a person 


95. Consumers’ Electric Light, 
etce., Co. v. Pryor, 32 So. 797, 44 Fla. 
354; Quinly v. Springfield Traction 
Co., 165 S.W. 346, 180 Mo.App. 287; 
Averitt v. Metropolitan St. Ry. Co., 
131 S.W. 752, 151 Mo.App. 265. 


[a] Thus a petition, in an action 
for injuries by being struck by a 
street car, which alleges that, “by 
reason of the negligence and care- 
lessness of the defendant in charge of 
the car as aforesaid,” plaintiff was in- 
jured, sufficiently charges that the 
acts previously recited in the petition 
were negligently done. Quinley v. 
Springfield Traction Co., 165 S.W. 346, 
180 Mo.App. 287. 


96. Consumers’ Electric Light, etc., 
Co.,v. Pryor,-32 So.°797, 44 Ma.354; 
Elwood Electric St. R. Co. v. Ross, 
58 NE. 535; 26 Ind.App. 258: (the 
statement that a street car was run- 
ning at a high rate of speed is nota 
sufficient allegation of negligence to 
support an action against the compa- 
ny for injuries received by a person 
run over by such car). 


[a] Allegations held sufficient.—A 
complaint in an action against a street 
car company for running over and 
‘killing a child, which alleges that the 
track was straight, and that the child 
was in plain sight of the motorman, 
is sufficient to show his negligence, 
since it will be assumed that he saw 
the child in time to stop the ear. 
Elwood BPlectric St. R. Co. v. Ross, 
58 N.E. 535, 26 Ind.App. 258. 


97. Terre Haute, Indianapolis & 
Eastern Traction Co. v. McDermott, 
141 N.E. 362 [op mod 144 N.E. 620, 
82 Ind.App. 134]. 


98. Terre Haute, Indianapolis & 
Eastern Traction .Co. v. McDermott, 
144 N.BH. 620, 82 Ind.App. 134 [mod op 
141 N.E. 362). 


99. Terre Haute, Indianapolis & 
Eastern Traction Co. vy. McDermott, 
144 N.E. 620, 82 Ind.App. 134 [mod op 
141 N.E. 362]. 


1. See supra §§ 335, 340-342. 


2. Wagner v. Metropolitan St. Ry. 
Co., 142 S.W. 463, 160 Mo.App. 334. 


8. Wagner v. Metropolitan St. Ry. 
Co., supra. 


4 See Negligence §§ 101-109. 
5. See cases infra this note, 
{a] Collision with fire apparatus. 


—An allegation that plaintiff on fire 
apparatus in the discharge of his duty 
was injured by collision with a car 
operated by defendant in violation of 


For later cases, developments and changes in the law see Annotations, same title and section number. 


STREET RAILROADS 


sufficient.? 


To hold 


on or near the 


a speed ordinance and in violation of 
an ordinance giving the fire apparatus 
the right of way was sufficient. Pub- 
lic Utilities Co. v. Handorf, 112 N.E. 
775, 185 Ind. 254; Union Traction Co. 
v. Taylor, 135 N.E. 255, 81 Ind.App. 
257; Union Traction Co. of Indiana 
vy. City of Muncie, 133 N.H. 160, 80 
Ind.App. 260. 


[b] Elevation of rails above street 
surface.—An allegation that injury 
was proximately caused by defend- 
ant’s permitting or causing rails to 
be four inches above the street sur- 
face was sufficient under Code (1923) 
§ 2017, requiring street railroads to 
keep the street between the rails in 
repair in such manner as the city 
council may prescribe, and under Bir- 
mingham City Code § 1594, requiring 
rails to be laid so as to conform to 
street surface. Bradley v. Powers, 
106 So. 799, 214 Ala. 122. 


{c] Fender ordinance.—A declara- 
tion which alleged that defendant 
carelessly and negligently failed to 
provide the car with a fender of steel 
of the basket kind so as to guard 
against persons being thrown under 
the car was sufficient in pleading a 
fender ordinance requiring such fen- 
ders on all street cars. Devine v. 
Cancaee City Ry. Co., 166 Ill.App. 

eit 


[ad] Repair of streets.—(1) An 
averment that defendant failed to 
maintain its tracks “in a proper and 
safe condition for public travel” is a 
sufficient charge under Code (1907) 
§ 1269, requiring that any public util- 
ity using the streets shall ‘render 
the use of such streets safe to vehi- 
cles and to persons.” Birmingham 
Ry., Light & Power Co. v. Donaldson, 
68 So. 596, 14 Ala.App. 160. (2) A 
complaint that injuries from a street 
railroad’s negligence in maintaining 
dangerous pavement in violation of 
Railroad L. § 98 should not be @dis- 
missed, for not stating a cause of ac- 
tion, because the dimensions of the 
hole which caught the wheel of plain- 
tiffs vehicle are described as “‘about 
long, 6’ wide, rand 27) deep.’ 
Kantrowitz v. Brooklyn, Q. Cc. & S. R. 
Co., 159° N.Y-S>:263, 173 App.Div. 192. 


fe] Right of way.—Counts setting 
up a city ordinance giving the auto- 
mobile, under the circumstances, the 
right of way over the street car, and 
alleging that defendant’s servants 
negligently failed to look out for the 
automobile, and by reason thereof 
caused the street car to collide with 
the automobile, and negligently fail- 
ed to avoid the automobile, which 


x 


) 


ae at 


[§§ 427-429 


tracks may be subordinate to his duty to safeguard 
the passengers, whether the stop could have been 
made without injury to the passengers need not be 
specially pleaded,? but a general averment that the 
motorman negligently failed to exercise due care 1s 


[§ 428] bb. Breach of Statutory Duty. Where 
the negligence charged consists of acts or omissions 
in violation of a duty imposed by statute or ordi- 
nance,* in order to allege a cause of action the 
declaration must allege facts which show a breach 
of-duty in violation of such statute or ordinanee.° 
A complaint setting up a violation of an ordinance 
which has been repealed prior to the accident® does 
not state a cause of action.? 


[§ 429] (d) Proximate Cause.® [ 
is liable only for injuries which are proximately 


Since defendant 


proximately caused the collision, were 
sufficient. Mobile Light & R. Co. v. 
McDonnell, 92 So. 185, 207 Ala. 161. 


{f] Sounding gong or  bell.— 
Where an ordinance imposes a duty 
on a motorman to sound the gong 
when approaching a street corner and 
when he has reason to believe that 
there is danger of a collision, an al- 
legation that the motorman failed to 
sound the gong after passing a cross- 
ing at which time the accident occur- 
red was _ sufficient. Denver City 
Tramway Co. v. Wright, 107 P. 1074, 
47 Colo. 366. 


[g] Speed ordinance.—An allega- 
tion that plaintiff in crossing tracks 
in a vehicle was injured by reason of 
defendant’s negligence in operating 
its car in excess of the limit allowed 
by ordinance was sufficient. Muncie 
& PP. Traction. Co. vi-sheiter,. £22. Ne 
EB. 9, 69 Ind.App. 395; Duffy v. Cin- 
cinnati St. R. Co., 3 OhioS.&C.P. 678, 
2 OhioN.P. 294. 


[h] Viligant watch ordinance,—In 
an action for injuries caused by neg- 
ligent operation of a street car which 
struck and .moved an automobile 
against a pole, thereby causing the 
pole to fall on plaintiff, a pedestrian 
on the sidewalk, the petition was suf- 
ficient to allege a violation of the 
vigilant watch ordinance set out with 
allegations of negligent failure to 
keep a vigilant watch, failure to warn, 
and violation of the last clear chance 
rule. Roemer y. Wells, (Mo.App.) 
257 S.W. 1056. 


fi] Construction of declaration.— 
That plaintiff's declaration, in an ac- 
tion for injuries by being struck by 
a freight car operated on a street 
railway track at night, alleged that 
the car was operated at a speed of 
thirty-five miles an hour, and that it 
was operated at a speed “greater than 
a common traveling pace,’ did not 
warrant a conclusion that such count 
was based_on Pub. L. (1901) c 925, 
amending Gen. L. (1896) ¢ 74 § 5, pro- 
viding a penalty for riding or driving - 
faster than “a common _ traveling 
pace” in any of the streets of Provi- 
dence, etc. Hinchey vy. Rhode Island 
Cosy, UO AS SOs BOR dg poe O. 


6. Right to repeal or modify ordi- 
nance see supra § 229; Municipal Cor- 
porations §§ 891, 894. 


7. Varn vy. Butte Hlectric Ry. Co., 
249 P. 1070, 77 Mont. 124. 


8. Negativing contributory negli- 
gence see infra § 432. 


Last clear chance see infra § 430. 


§§ 429-430] 


caused by its negligence,® plaintiff, having set out 
defendant’s duty to him,!® and a breach of that 
duty,!! must also show that the negligence of de- 
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fendant was the proximate cause of the injury com- 


plained of.1? 


ity for the damage.!? 


9. See supra § 358; Negligence §§ 
477-499. 

10. See supra § 426. 

11. See supra § 428. 

12. Ala.—Kilgore v. Birmingham 


Ry., Light & Power Co., 75 So. 996, 
200 Ala. 238; Birmingham Ry., Light 
& Power Co. v. Ely, 62 So. 816, 183 
Ala. 382; Trott v. Birmingham Ry., 
Light & Power Co., 39 So. 716, 144 
Ala. 383; North Alabama Traction Co. 
v. McNeil, 85 So. 568, 17 Ala.App. 317 
[cert gr 85 So. 569, 204 Ala. 81]. 


. Colo.—Philbin v. Denver City 


' Tramway Co., 85 P. 630, 36 Colo, 331. 


Ga.—Annis v. Georgia Power Co., 
157 S.E. 242, 42 Ga.App. 754. 


* Ind.—Indianapolis Union R. Co. v. 
Waddington, 82 N.E. 1030, 169 Ind. 
448; Citizens’ St. R. Co. v. Marvil,. 67 
N.E. 921, 161. Ind. 506; Hammond, 
ete., Electric R. Co. v. Eads, 69 N.E. 
555, 32 Ind.App. 249. 


Neb.—Berlo v. Omaha & C. B. St. 
Ry. Co., 178 N.W. 912, 104 Neb. 827. 


N.Y.—Hinchy v. Manhattan R. Co., 
49 N.Y.Super. 406. 


Pa.—Costigan v. Philadelphia, etc., 
PECoqe4) PaCo. 75. 


[a] Falling of post.—A complaint 
for the killing of a horse by the fall- 
ing of an electric railway pole, alleg- 
ing negligence in maintaining the 
pole in a rotten and decayed condi- 
tion, was sufficient as against a de- 
murrer, although not alleging that 
the post fell because of its condition. 
Evansville & S. Traction Co. v. Mont- 
gomery, 98 N.E. 731, 50 Ind.App. 528. 


{b] Injury to child on track.—(1) 
Allegations of the complaint, in an 
action against a street car company 
for injuries to a child on the track, 
that the motorman was negligent in 
failing to keep a proper lookout, and 
“that by reason of the negligence of 
said defendant” plaintiff was injured, 
sufficiently alleged the motorman’s 
negligence as the proximate cause of 
the injury. Flaherty v. Butte Elec- 
tric Ry. Co., 115 P. 40, 43 Mont. 141. 
(2) A complaint, in an action for the 
death of a child struck by a street 
ear, which alleges that the car was 
run at a dangerous speed until almost 
on decedent, and until_too late to 
stop the car because of its insuffi- 
cient equipment, and that the car 
struck decedent and killed thim, and 
that death was caused by the negli- 
gence of the company, shows that 
injury and death of decedent were 
the result of the negligent acts of the 
company as alleged. Evansville & S. 
Traction Co. v. Spiegel, 94 N.E. 718, 
49 Ind.App. 412. 

[ec] Allegation held sufficient to 
charge: (1) That injury to the driver 
of a motor cycle was proximately 
caused by defendant’s negligence in 
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A mere allegation of negligence on 
the part of defendant and of the loss or injury sus- 
tained does not charge defendant with responsibil- 
The complaint must allege 
that defendant’s alleged negligence was the sole cause 
of the injury, or that it contributed to the injury.*4 
The complaint is insufficient to state a cause of ac- 
tion as against a demurrer where it fails to show 
that the negligence charged was the cause of the 


negligence.” 


permitting rails to extend above the 
street surface. Birmingham, E. & B. 
R. Co. v. Stage, 72 So. 164, 196 Ala. 
612. (2) That injuries to person and 
property resulting from collision be- 
tween defendant’s car and plaintiff’s 
automobile was a proximate result of 
defendant’s wantonness. Bradley v. 
Johnson, 102 So. 710, 212 Ala. 330. 
(3) That injuries sustained by an in- 
tending passenger when struck by a 
passing car or thrown to the ground 
by the suction were proximately 
caused by defendant’s negligence. 
Delaney v. Waterbury & Milldale 
Tramway Co., 99 A. 508, 91 Conn. 177. 
(4) That defendant’s negligence in 
operating its car at a dangerous speed 
and its failure to observe the cross- 
ing or sound its gong proximately 
caused the injury and consequent 
death of decedent. Indiana Union 
Traction Co. vy. Love, 99 N.E. 1005, 
180 Ind. 442. : 


13. Kilgore v. Birmingham Ry., 
Light & Power Co., 75 So. 996, 200 


Ala. 238. 
14. See cases infra this note. 
fa] Concurring negligence.—A 


count, charging that a traction com- 
pany “negligently maintained a pole 
on the margin of B. street,” and, aft- 
ed attributing to another negligence 
with respect to its “horse and wag- 
on,” concluded by alleging that the 
injury and damage suffered “was a 
proximate result of the combined and 
concurring negligence of both defend- 
ants,’ charged negligence against 
both defendants and attributed the 
wrong averred to the joint wrong of 
both defendants, and was not simply 
a charge that the traction company 
was negligent in allowing the other 
defendant’s horse to run against the 
pole. Ex parte McNeil, 85 So. 569, 17 
Ala.App. 317 [cert gr 85 So. 569, 204 
Ala. 81]. 


{b] Admission in petition.—In a 
suit against two defendants, where it 
is alleged that separate and distinct 
acts of each defendant constituted 
negligence, but that the injury sued 
for resulted proximately and only 
from acts of both of them operating 
concurrently, the allegation as to 
negligence of one of them is not an 
admission that his negligence, inde- 
pendently of the negligence of the 
other defendant, proximately caused 
or contributed to the injury, unless, 
under all the facts alleged, the con- 
elusion that such was the fact is as 
a matter of law demanded. Keough 
y. Georgia Power Co., 149 S.H. 435, 40 
Ga.App. 336. 


[ad] Construction.—Where a_peti- 
tion, for the death of a pedestrian in 
a collision with a street car, charges 
certain acts of negligence, and then 
alleges violations of a city ordinance, 
“which violations of said ordinance 
directly contributed to cause the 
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injury,'® or where it appears that the injury was 
not proximately caused by the negligence charged! 
but by an independent intervening agency.1? 


[§ 430] (e) Power of Defendant To Avoid In- 
jury; Last Clear Chance.1® 
tions plaintiff cannot recover upon negligence which 
warrants the application of the last clear chance 
doctrinet® without allegations bringing the case 
within such doctrine?® as is also noted elsewhere,” 
in other jurisdictions evidence is admissible?” and a 
recovery may be had under a general allegation of 
An allegation of initial negligence is 


While in some jurisdic- 


death and injury,” the petition should 
be construed to mean that the viola- 
tion of the ordinance contributed with 
the other precedent acts of negligence 
charged in the petition to cause such 
injury and death, and not that they 
contributed with deceased’s negli- 
gence to cause such injury. McQuade 
¥v,. St. Douis, iete., R. 'Co.; 98) Saw, does 
200 Mo. 150. 


15. Birmingham Ry., Light & Pow- 
ér Co. vi! Fox, -56)'So. L013 1749 Alar 
657; Anniston Electric; etc, Co. v. 
Elwell, 42 So. 45, 144 Ala. 317; Berlo 
Vv. Omaha & C. B. St.) Ry.\Co., 178 IN: 
W. 912, 104 Neb. 827. 


[a] Thus a complaint in an action 
against a street railroad company for 
the death of a traveler struck by a 
car, which merely alleges that a per- 
son named ran a car against decedent 
at a certain point on a designated 
street, where the company operated a 
street car line, and used cars for pas- 
sengers, without averring that the 


car was on the company’s line, is fa- 


tally bad for failing to connect the 
company with the wrong complained 
of. Birmingham Ry., Light & Power 
Co. v.. Fox, 56 So. 10138, 174 Alay 657. 


{[b] Allegation held insufficient to 
charge that defendant, in backing a 
car out of a Y, was the proximate 
cause of injuries sustained by a guest 
riding in an automobile with which 
the car collided. Berlo v. Omaha & 
CB. StoRy.,Co.y 1780 IN Wa 9 tae 04 
Neb. | 827. : 


16. Annis v. Georgia Power Co., 
157 S.E. 242, 42.Ga.App. 754. 


17. Annis v. Georgia Power Co., 
supra. 
[a] Tllness of driver.—A petition 


showing that the damage to an auto- 
mobile was due to the driver’s illness, 
causing him to lose control, failed to 
state a cause of action in negligence. 
Annis v. Georgia Power Co., 157 S.E. 
242, 42 Ga.App. 754. 


18. Alternative allegations see su- 
pra § 425. ‘ 


Consistency or repugnancy see su- 
pra § 425. 


“ ha ed or wanton injury see infra 
Si, 


19. Last clear chance doctrine see 
Sete 407-417; and Negligence §§ 
539-545. 


20. Vetter v. Cincinnati Traction 
Co., 82 OhioCir.Ct. 635; Cerrano vy. 
Portland Ry., Light & Power Co., 126 
P. 37, 62 Or. 421; Vidal v. Porto Rico 


Ry. Light & Power Co., 32 Porto 
Rico 707. 
21. See Negligence § 674. 


22. See infra § 437. 


23. Langford v. San Diego Electric 
Ry. Co., 164 P. 398, 174 Cal. 729. 
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insufficient. ?4 


ligently failed to use due care.”® 


where actual knowledge of plaintiff’s peril is re- 
quired,2? an allegation that defendant actually knew 
is necessary.2® In jurisdictions where actual knowl- 
edge of plaintiff’s peril is not necessary,”° an alle- 


24. See cases infra this note. 


[a] Initial or subsequent negli- 
gence.—(1) A count alleging negli- 
gence by a motorman in failing to 
slacken the speed of his car on ap- 
proaching a wagon which was being 
driven beside the track charges initial 
negligence as to which the driver’s 
contributory negligence in turning on- 
to the track without looking is a de- 
fense, and not negligence subsequent 
to the contributory negligence. Hil- 
ton v. Birmingham Ry., Light & Pow- 
er Co., 68 So. 348, 192 Ala. 474. (2) 
A complaint presenting as fact that 
plaintiff was imperiled by reason of 
his horse becoming unmanageable 
through fear of a street car did not 
proceed on the theory of last clear 
chance. Anderson vy. Missoula St. Ry. 
Co., 167 P. 841, 54 Mont. 83. (3) A 
complaint that charges defendant 
with frightening plaintiff's horse at 
a time and place as to put plaintiff 
in imminent peril, and that, seeing 
and knowing the peril, failed to use 
due care, proceeds on the theory of 
discovered peril and not initial neg- 
ligence. Ft. Wayne & Wabash Val- 
ley Traction Co. v. Miller, 96 N.E. 
496, 48 Ind.App. 633. (4) A complaint 
against a street railway company for 
damages to plaintiff in a collision 
with a car, stating that the approach 
of a car and an obstruction in a high- 
way required him to drive upon an 
adjoining track on the left-hand side, 
that, before he could leave that track, 
another car, running negligently and 
without warning at a high rate of 
speed toward him, struck his horses 
and wagon, that with reasonable care 
his peril could have been discovered 
and the car stopped, etc., proceeds on 
the theory of discovered peril, and not 
on the theory of operating the car at 
a negligent speed. Schilling v. In- 
dianapolis & C. Traction Co., 96 N.E. 
167, 97 N.E. 124, 51 Ind.App. 131. 


25. Ala.—Birmingham Ry., Light 
& Power Co. v. Bush, 56 So. 731, 175 
Ala. 49. | 


Ga.—Columbus R. Co. v. Berry, 838 
S.E. 509, 142 Ga. 670. 


Ind.—Publie Utilities Co. v. Iver- 
son, 121 N.E. 33, 187 Ind. 672; Union 
Traction Co. of Indiana v. Creque, 138 
N.E. 267, 80 Ind.App. 12; Myers v. 
Winona Interurban Ry. Co., 106 N.E. 
377, 58 Ind.App. 516; Evansville & S. 


I. Traction Co. v.. Johnson, 97 N.E, 
176, 54 Ind.App. 601. 
Iowa.—Hutchinson Purity Ice 


Cream Co, v. Des Moines City Ry. Co., 
154 N.W. 890, 172 Iowa 527. 


Mich.—Calvert v. Detroit United 
Ry., 168 N.W. 508, 202 Mich. 311. 


Miss.—Smith v. Gulfport & Missis- 
sipi Coast Traction Co., 48 So. 295, 95 
Miss. 190. 


Tex.—Northern Texas Traction Co. 
v. Thetford, (Civ.App.) 28 S.W.(2d) 
906; Texas Electric Ry. v. Burt, (Civ. 
App.) 272 S.W. 255; San Antonio 
Traction Co. v. Cassanova, (Civ.App.) 
154 S.W. 1190; Galveston Electric 
Co. v. Wilkins, 121 S.W. 538, 56 Tex. 


Civ.App. 486. 
[a] “Might” 


discover or “could” 


An allegation that defendant failed 
to exercise due care after discovering plaintiffs peril 
is sufficient,?® without alleging that defendant neg- 
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In jurisdictions 


discover.—An allegation as to the 
negligence of a motorman was not in- 
sufficient because alleging he “might” 
instead of ‘‘could” have discovered by 
ordinary, care the perilous position of 
plaintiff. Louisville & Southern In- 
diana Traction Co. v. Montgomery, 
115 N.E. 678, 186 Ind. 384. : 


[b] Allegation held sufficient.—A 
count charging the discovery of 
plaintiff in a perilous condition charg- 
es not only discovery of plaintiff's 
presence, but also the peril of his 
position. Alabama City, G. & A. Ry. 
Co. v. Lee, 76 So. 908, 200 Ala. 550. 


26. Birmingham Ry., Ligh: & Pow- 
er Co. v. Bush, 56 So. 731, 175 Ala. 49. 


[a] In Missouri.—(1) While it 
has been held that to bring a case 
within the humanitarian doctrine the 
petition must allege willfulness, reck- 
lessness, or wantonness (Clancy v. St. 
Louis’ Pransit, Co.) 91) SoWi 09 sekoa 
Mo. 615). (2) An allegation would 
seem sufficient where it alleges that 
defendant knew, or could have known, 
the perilous condition of plaintiff and 
could, by the exercise of reasonable 
care, have avoided the injury. Bruns 
v. United Rys. Co. of St. Louis, (Mo. 
App.) 251 S.W. 760; Jesse v. Kansas 
City Rys. Co., (Mo.App.) 238 S.W. 
138; Freyman v. United Rys. Co. of 
St. Louis, (Mo.App.) 236 S.W. 902; 
Quinley v. Springfield Traction Co., 
165 S.W. 346, 180 Mo.App. 287. (3) 
It is not necessary to allege that de- 
fendant saw, or could have seen, that 
plaintiff was oblivious to his peril 
where such element is not material 
(Lilly v. Kansas City Rys. Co., (Mo. 
App.) 209 S.W. 969; Dunn v. Kansas 
City Rys. Co., (Mo.App.) 204 S.W. 592; 
Aqua Contracting Co. v. United Rys. 
Co. of St. Louis, (Mo.App.) 203 S.W. 
483; Aqua Contracting Co. v. United 
Rys. Co. of St. Louis, (Mo.App.) 203 
S.W. 479), (4) but the rule is other- 
wise where it is material and an ele- 
ment of the cause of action (Draper 
v. Dunham, (Mo.App.) 239 S.W. 883). 
(5) Although it is not expressly al- 
leged that the injured person was in 
danger, the petition is sufficient if his 
danger is implied from the dangerous 
position of his vehicle which at the 
time of the accident he was driving 
and which was alleged to have been 
in danger. Bybee v. Dunham, (Mo. 
App.) 198 S.W. 190. (6) An allega- 
tion that defendant failed to keep a 
vigilant watch for vehicles on or near 
the tracks, and failed to give plaintiff 
sufficient warning and stop or reduce 
the speed of the car, and that defend- 
ant by keeping a vigilant watch could 
have discovered the vehicle on the 
track in danger of being struck in 
time to have prevented the accident, 
was sufficient. Wreyman vy. United 
Rys. Co. of St. Louis, (Mo.App.) 236 
S.W. 902. (7) In an action for the 
death of a driver killed by a street 
car colliding with the rear of his 
truck while he was fixing a. chain 
leading to a towing truck, a petition 
alleging that while deceased was in 
the act of readjusting the chain, and 
while standing on the ground between 
such trucks, defendant’s car ap- 
proached from the rear and negligent- 
ly collided with one of such trucks, 


*¥ 


[§§ 430-431 


-gation that defendant failed to exercise due care to 
avoid injury after it had or could have discovered 
plaintiff’s peril is sufficient.*° 

[§ 431] (f) Willful, or Wanton Acts or Gross 
Negligence.?1 Where.the gravamen of the complaint 
is willful or wanton injury,?? in accordance with, 
and subject to, rules elsewhere considered,** it must 
allege a willful or wanton injury.** 


The complaint 


etc., does not sufficiently plead liabil- 
ity under the humanitarian rule. Mil- 
ler v. Kansas City Rys., Co., (Mo.) 233 
S.w. 1066. (8) An averment that de- 
fendant by the exercise of ordinary 
care could have seen‘plaintiff about to 
cross the tracks in time to have 
avoided the collision, but that defend- 
ant was negligent in permitting the 
ear to be propelled at an excessive 
rate of speed and in failing to ob- 
serve a slow signal or give any warn- 
ing of the car’s approach, did not 
charge negligence under the humani- 
tarian doctrine. Guffey v. Harvey, 
(Mo.App.) 179 S.W. 729; Grout v- 
Central Electric R. Co., 102 S.W. 1026, 
125 Mo.App. 552. (9) A street rail- 
way company’s answer, alleging neg- 
ligence on the part of one riding in 
an automobile in failing to warn the 
driver that a street car was approach- 
ing, and on the part of the driver in 


failing to stop, look, and listen, al- — 


leged facts equivalent to an allega- 
tion of obliviousness to danger on the 
part of the driver. Crockett v. Kan- 
sas City Rys. Co., (Mo.) 243 S.W. 902: 


27. See supra §§ 413-415; and Neg- 
ligence §§ 541-543. 


28. Anniston Electric, etc., Co. 
Rosen, 48 So. 798, 159 Ala. 195, 
Am.S.R. 32. ' 


29. See supra §§ 413-415; and Neg- 
ligence §§ 541-543. 


30. Delaney v. Waterbury & Mill- 
dale Tramway Co., 99 A. 503, 91 Conn. 
Live 


31. In actions for: 


Negligence generally see Negligence 
§§ 672, 673 


Wrongful death see Death § 132. 


Consistency or repugnancy see su- 
pra § 425. 


32. See supra § 418. 

Care as te: 
Licensees See supra §§ 281, 282. 
Trespassers see supra §§ 276-280. 


Liability for willful acts of serv- 
ants see supra §§ 272, 273; and Cor- 
porations § 2832; Master and Servant 
§§ 1487, 1488. 


Willful or wanton negligence see 
Negligence §§ 37—49. , 


33. See Negligence §§ 672, 673. 


S4._ Bessierre v. Alabama City, G 
& A. Ry. Co., 60 So. 82,179 Ala. 317. 


[a] Allegations held sufiicient.— 
(1) A complaint alleging that defend- 
ant so recklessly and wantonly con- 
ducted itself in the control of its 
electric street car as to be the proxi- 
mate cause of a collision between the 
ear and plaintiff’s automobile was not 
demurrable, as not showing that de- 
fendant was guilty of negligence or 
of any reckless or wanton act con- 
stituting the proximate cause of 
plaintiff's injuries. Mobile Light & 
R. Co. v. Hartwell, 50 So. 883, 163 Ala. 
ls (2) Separate counts charging 
that servants or agents of a street 
railway company negligently, will- 
fully, or wantonly operated the car so 
as to crush and bruise plaintiff were 


v. 
133 


° 


—— eee ee eee 
For later cases, developments and changes in the law see Annotations, same title and section number, 


a 
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‘must allege that the injurious act was intentionally 
and purposely done, with the intent willfully and 
purposely to inflict the injury complained of,?>-and 
unless it avers such conscious knowledge or facts 
showing it, the mere fact that the acts are charged 
to have been willfully, wantonly, or recklessly done 
While the rule is otherwise in 
some jurisdictions, in actions for negligence in gen- 
eral,** ordinarily a general averment that defend- 
ant’s servants by certain acts or omissions wantonly, 
willfully, or recklessly caused the injury is sufficient, 
without setting out the facts showing the wanton- 
ness, willfulness, or recklessness.?§ 
may allege simple negligence and willful misconduct 
in separate counts,?® but not in the same count,*® 
where the gist of the action is willful or wanton in- 
jury, an allegation of simple negligence alone is in- 


is not sufficient.?¢ 


sufficient. - 


not defective as insufficient or uncer- 
tain, containing inconsistent or re- 
pugnant averments. Birmingham 
Ry., Light & Power Co. v. Norton, 61 
So. 459, 7 Ala.App. 571. 


[b] Allegation held sufficient to 
charge: (1) That injury to plaintiff 
white standing near the tracks was 
caused by defendant’s recklessness, 
willfulness, and wantonness in per- 
mitting the door of a car to remain 
open well knowing that persons near 
the tracks might be struck thereby. 
Sington v. Birmingham Ry., Light & 
Power Co., 76 So. 48, 200 Ala. 282. 
(2) That defendant willfully and 
maliciously blew its whistle to fright- 
en plaintiff's horses causing them to 
run away and injure plaintiff. Ft. 


Wayne & Wabash Valley Traction Co.: 


v. Miller, 96 N.E. 496, 48 Ind.App. 633; 
Smith v. Gulfport & Mississippi Coast 
Traction Co., 48 So. 295, 95 Miss. 190. 


[c] Allegation held general and 
not special—A complaint alleging 
that defendant’s servant wantonly 
collided a street car with plaintiff's 
automobile was not demurrable as at- 
tempting to set up facts or circum- 
stances constituting negligence. 
Birmingham Electric Co. v. Baker, 
122 So. 316, 219 Ala. 324. 


35. Bessierre v. Alabama City, G. 
& A. Ry. Co., 60 So. 82, 179 Ala. 317; 
Birmingham R., etc., Co. v. Jaffee, 45 
So. 469, 154 Ala. 548. } 


36. Birmingham R., etc., Co. v. 
Jaffee, supra; Anniston Electric, etce., 
Co. v. Elwell, 42 So. 45, 144 Ala. 317. 


37. See Negligence § 673. 


38. Birmingham Ry., Light & Pow- 
er Co. v. Johnson, 61 So. 79, 183 Ala. 
352; Birmingham R., etc., Co. v. Jaf- 
fee, 45 So. 469, 154 Ala. 548; Birming- 
ham R., ete., Co. v. Brown, 44 So. 572, 
152 Ala. 115;. Russell v. Huntsville 
R., etc., Co., 34 So. 855, 137 Ala. 627; 
Birmingham R., etc., Co. v. Baker, 31 
So. 618, 132 Ala. 507; Mobile Light & 
R. Co. v. Harold, 101 So. 163, 20 Ala. 
App. 125; Armour & Co. v. Alabama 
Power Co., 84 So. 628, 17 Ala.App. 280. 


[a] Thus (1) a complaint alleging 
that the agents of defendant street 
railroad'company wantonly and will- 
fully ran a car upon plaintiff, thus 
charging a direct trespass, sufficiently 
alleges a willful and wanton injury. 
Birmingham Ry., Light & Power Co. 
vy. Johnson, 61 So. 79, 183 Ala. 352. 
(2) A complaint for the death of a 
child struck by a car, which alleges 
that the company wantonly caused or 
allowed the car to run against the 
ehild, and thereby wantonly and in- 
tentionally caused the death of the 
child, sufficiently charges an inten- 
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j 43 
ligence. 


Negligence. 


While plaintiff 


tional wrong. Birmingham R., etc., 
Co. v. Jones, 41 So. 146, 146 Ala. 277. 


Evidence admissible under general 
allegation see infra § 437. 


39. Birmingham Ry., Light & Pow- 
er, Co. vy... Norton, 61. So... 459,.7 Ala. 
App. 571. See also Negligence § 663. 


49. Merrill v. Sheffield Co., 53 So. 
219, 169 Ala. 242. 


41. Bessierre v. Alabama City, G. 
& A. Ry. Co., 60 So. 82, 179 Ala. 317; 
Birmingham R., etc., Co. v. Jaffee, 45 
So. 469, 154 Ala. 548. 


[a] Willfulness or simple negli- 
gence.—(1) A count charging that de- 
fendant willfully, wantonly, and reck- 
lessly propelled its car at a dangerous 
speed against plaintiff’s automobile 
with knowledge of -plaintiff’s peril 
charged a willful wrong and injury 
and not simple negligence. Taylor v. 
Pacific Electric Ry. Co., 158 P. 119, 
172 Cal. 638. (2) A count which set 
out the conditions surrounding the 
collision and averred that the inju- 
ries were caused as a proximate con- 
sequence of the failure of defendant’s 
servant to keep a proper lookout 
while running a car on the highway 
was a count for simple, and not for 
willful or wanton, negligence. Mo- 
bile Light, etc., Co. v. Baker, 48 So. 
119, 158 Ala. 491. (3) A count which 
contains a general averment of will- 


fulness and then alleges facts show- | 


ing a negligent omission of duty in 
keeping a proper lookout, but fails to 
show conscious knowledge that such 
omission of duty would probably re- 
sult in the injuries, is bad as a count 
for wanton injury, since the facts on 
which the willfulness and wantonness 
are predicated control the general 
averment, and such facts are nothing 
more than a count in simple negli- 
gence. Birmingham R., etc., Co. Vv. 
Jaffee, 45 So. 469, 154 Ala. 548. 


42. See Negligence § 36. 


43. Gould v. Merrill Ry. & Light- 
ing Co., 121 N.W. 161, 139 Wis. 433, 


44. See infra § 433. 


45. Bowen v. Detroit City R. Co., 
20 N.W. 559, 54 Mich. 496, 52 Am.R. 
822 (in an action against a street 
railroad company for injuries sus- 
tained in gonsequence of its failure to 
clear its track of snow, it is not nec- 
essary to allege that the snow was 
left there for an unreasonable time, 
it being a matter of defense that its 
removal was not unnecessarily de- 
layed). 

46. In general see supra §§ 359- 
406; and Negligence §§ 500-699. 


47, Alabama City, .G. & A. Ry. Co. 
v. Lee, 76 So. 908, 200 Ala. 550; Appel 


Gross negligence. 
act or omission causing the injury be willful or wan- 
ton in order to constitute gross negligence,*? an 
allegation that defendant carelessly and negligently 
did or omitted to do an act causing the injury is 
not a charge of gross negligence, but ordinary neg- 
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Where it is necessary that the 


[§ 432] (g) Negativing Defenses; Contributory 
Matters of defense to be alleged by 
defendant** need not be negatived by plaintiff in 
his complaint, declaration, or petition.*® 


Contributory negligence.*® Except where the com- 
plaint states a cause of action under the last clear 
chance or humanitarian doctrines,*7 in accordance 
with general rules,*® a complaint is ordinarily bad 
if it discloses contributory negligence on the part 
of the person injured.*® 


As is also noted else- 


v. Selma St. & Suburban Ry. Co., 59 
So, 164, 177 Ala. 457; Wichita Falls 
Traction Co. v. McAbee, (Tex.Civ. 
App.) 21 S.W.(2d) 97. i 


Last clear chance doctrine see su- 
pra §§ 407-417. 


48. See Negligence § 676. 


49. Haddon vy. Savannah Electric & 
Power Co., 136 S.H. 285, 36 Ga.App. 
183; Columbus R. Co. v. Holcombe, 
97 S.H. 194, 22 Ga.App. 676; Taylor v. 
Metropolitan St. Ry. Co., 165 S.W. 327, 
256 Mo. 191. 


Neb.—Wood v. Omaha & Council 
Bluffs St. Ry. Co., 120 N.W. 1121, 84 
Neb. 282, 22 L.R.A.N.S. 228; Rich- 
mond Traction Co. v. Hildebrand, 34 
S.E. 888, 98 Va. 22. 


As affecting burden of proof see in- 
fra §§ 447-449. 


Evidence disclosing contributory 
negligence see infra § 501. 


[a] Testing complaint.—In order 
to render a complaint demurrable on 
the ground that it discloses contribu- 
tory negligence, the facts stated must 
be Such that it conclusively appears, 
as a matter of law, that plaintiff was 
guilty of negligence that contributed 
to the injury. Lydecker v. St. Paul 
ea R. Co., 68 N.W. 1027, 61 Minn. 


[b] Contributory negligence not 
disclosed.—(1) A complaint for the 
collision of a street car with a team 
is not bad as showing contributory 
negligence, because stating, relative 
to defendant’s negligence, that the 
street was straight and unobstructed 
for a quarter of a mile, the car having 
approached defendant from the rear. 
Public Utilities Co. v. Walden, 122 N. 
BH. 591, 69 Ind.App. 623. (2) In an ac- 
tion for injuries sustained by plaintiff 
through being struck by a street car 
while walking alongside defendant’s 
track, the court cannot say as a mat- 
ter of law that plaintiff must have 
been aware of the approach of the 
street car until just before he was 
struck, and hence it was not error to 
refuse to strike plaintiff's petition on 
general demurrer. Savannah Hlectrie¢ 
& Power Co. v. Nance, (Ga.App.) 121 
S.E. 690. 


[ec] Imputation of negligence.—A 
complaint alleging that a driver, 
while attempting to cross a street 
railway track one hundred and fifty 
feet ahead of a car approaching up a 
steep grade, was detained because the 
tracks were raised six inches above 
the surface of the street, but that 
plaintiff did not know, and had no 
reason to believe, that the horse 
drawing the wagon would be unable 
safely to make the crossing, or that 
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where,°° there is a conflict of authority as to whether 
plaintiff must negative contributory negligence on 
his part in his complaint. While in some jurisdic- 
tions, in the absence of statute,5' plaintiff must 
allege®? and prove®* freedom from contributory neg- 
ligence, the general rule, sometimes by virtue of 
statute,°* is to the effect that the fact of contribu- 
tory negligence is an affirmative defense and need 
not be negatived by plaintiff in his original plead- 
ing.°> 


[§ 433] (2) Plea or Answer.°® General rules gov- 
erning pleas and answers in civil actions generally,°7 
and in particular those in actions for negligence,°* 
apply in actions for injuries against a street rail- 
road.®°® While a plea that plaintiff was guilty of 
contributory negligence,®® or that he was a tres- 
passer,®! may be interposed to a complaint averring 
simple negligence, where contributory negligence is 


the wagon would be detained, nega- 
tived any imputation of negligence 
of the driver, on account of the raised 
track. Philbin v. Denver City Tram- 
way Co., 85 P. 630, 36 Colo. 331. 


50. See Negligence §§ 678-686. 
51. See statutory provisions. 


52. See Chicago City R. Co. v. Jen- 
nings, 41 N.E. 629, 157 Ill. 274 [aff 
57 Ill.App. 376] (a declaration need 
not state whether plaintiff was driv- 
ing personally or by his servant 
where it alleges that a collision oc- 
eurred “while plaintiff, with all due 
care and diligence, was then and there 
riding in said carriage’); Riordan v. 
Chicago City Ry. Co., 178 Ill.App. 323. 
But see West Chicago St. R. Co. v. 
Dedloff, 92 Ill.App. 547 (such allega- 
tion is not necessary to a right of re- 
covery although due care was al- 


mond, etce., 


[b] 
for personal 


55. 
657. 


11 Am.R. 443. 


leged). 
[a] Allegations held sufficient.— ‘ 
In an action for personal injuries sus- | ©, 1 OhioN.P.N.S. 371.7 
tained by plaintiff while cleaning 56. 
sewers between tracks when he was]|see Death § 155. 
struck by two cars running past him 57 
at the same time in opposite direc- a 
tions, the phrase ‘while the plaintiff 58. 
was exercising ordinary care and cau- 59 
tion for his own safety” referred to 87 . 
the time of approach of the cars, as ;: 
well as of the actual passing. Rior- 60. 


dan v. Chicago City Ry. Co., 178 Ill. 
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not render the complaint bad. 
Electric R. Co. v. Eads, 
69-N.EH. 505, 32) Ind:App. 249. 

In Massachusetts, 
injuries, 
553, making contributory negligence 
an affirmative defense to be set up in 
defendant’s answer, applies. 
v. Worcester Consol. St. Ry. Co., 120 
N.E. 381, 231 Mass. 160. 


Ala.—Birmingham Ry., Light & 
Power Co. v. Fox, 56 So. 1013, 174 Ala. 


Cal.—Erdevig \e 
Co., 264 BP. 252, 203 Cal. 367. 


Hawaii. Borowsky 
Rapid Transit Co,, 29 Hawaii 188. 


Mo.—Wise v. St. Louis Transit Co., 
95 S.W. 898, 198 Mo. 546; 
v. North Missouri R. Co.,\51 Mo. 190, 


Ohio.—Day v. Columbus Railway 
In actions for wrongful death 


See Pleading §§ 197-379. 
See Negligence §§ 688-705. 
See infra text and notes 60— 


Bessierre v. Alabama City, G. 
& A. Ry. Co., 60 So. 82,179 Ala. 317; 


[§§ 432-433 


not a defense,®? it is no answer.°? Thus a plea set- 
ting up contributory negligence is -an insufficient 
answer to a complaint charging defendant with wan- 
tonness or willfulness,°¢ or with the power notwith- 
standing plaintiff’s negligence to avoid the injury 
after discovering plaintiff’s peril.®° But where 
plaintiff attempts to cross in front of an approach- 
ing car knowing that he is in peril in doing so,°° a 
plea setting out that plaintiff, fully appreciating 
his peril, attempted to cross,°* or that his contrib- 
utory negligence continued up to, and concurred in, 
the injury,®® is sufficient. 


Necessity.of special plea. In jurisdictions where- 
in contributory negligence of the person injured 
must be specially pleaded,®® such a plea must be 
sufficient.7° A plea must aver the facts and cir- 
cumstances constituting the contributory negligence 
relied on and not the mere conclusion of the plead- 


So. 469, 154 Ala. 548; -Highland Ave., 
ete., R. Co. v. Robbins, 27 So. 422, 124 
Ala. 113, 82 Am.S.R.. 153; Birming- 
ham Ry., Light & Power Co. v. Dem- 
mins, 57 So. 404, 3 Ala.App. 359. 


[a] Plea of set-off claiming dam- 
ages to defendant’s street car caused 
by the alleged contributory negli- 
gence of plaintiff is no answer to a 
charge that plaintiff’s automobile was 
damaged through the wanton negli- 
gence of defendant, two demands hav- 
ing legal existence being essential to 


Ham- 


in actions 


SE: (L912); vc 


Gagnon 


Market St. Ry.| plaintiff's damages being the only le- 
gal demand in existence because of 
v. Honolulu | defendant’s wantonness, which con- 


sumed plaintiff's negligence. Ala- 
bama Power Co. v. Armour & Co., 92 
So111, 207-Ala. 15. 


65. Appel v. Selma St. & Suburban 
Ry. Gos: 59--So, L649 7G Ada. eos 
Birmingham Ry., Light & Power Co. 
v. Bush, 56 So. 731, 175 Ala. 49. 


66. See supra § 412. 


67. Birmingham Ry., Light & Pow- 
er Co. v. Saxon, 59 So. 584, 179 Ala. 
136. : 


68. Hambright v. Birmingham Ry., 
Light & Power Co., 77 So. 702, 201 
Ala. 176; Birmingham Ry., Light & 
Power Co. v. AXtna Accident & Lia- 
bility Co., 64 So. 44, 184 Ala. 601; 


Thompson 


App. 323. 
53. See infra § 447. 
54. See statutory provisions. 


[a] In Indiana, (1) under Burns 
St. Annot. (1908) § 362, providing 
that a complaint for personal inju- 
ries need not allege want of contribu- 
tory negligence, it is only necessary 
that a complaint for personal injury 
shall not affirmatively show contribu- 
tory negligence. Indianapolis & Cin- 
cinnati Traction Co. v. Senour, 122 N. 
E. 772, 71 Ind.App. 10; Ft. Wayne & 
Wabash Valley, Traction Co. v. Mil- 
ler, 96 N.E. 496, 48 Ind.App. 633. (2) 
Such statute does not apply where 
the action is for damages for injury 
to personal property. Potter v. Ft. 
Wayne & W. V. Traction Co., 87 N.E. 
694, 43 Ind.App. 427. (3) In an action 
for injury to personal property, it is 
necessary to aver freedom from con- 
tributory negligence in express terms 
or by facts which clearly show ab- 
sence of contributory negligence on 
plaintiff's part. Potter v. Ft. Wayne 
& W. V. Traction Co., supra. (4) An 
averment that plaintiff was not guil- 
ty of contributing to his personal in- 
juries was unnecessary, but such 
averment is mere surplusage and does 


Birmingham Ry., Light & Power Co. 
V.. bush,.56 So,. 731) 175 Alal 49°" An- 
niston Electric, ete., Co. v. Rosen, 48 
So. 798, 159-Ala. 195, 188 Am.S.R. 32; 
Mobile Light, etc., Co. v. Baker, 48 So. 
119, 158 Ala. 491; Birmingham R., 
ete., Co. v. Jaffee, 45 So. 469, 154 Ala, 
548; Highland Ave., ete, R. Co. v. 
Robbins, 27 So. 422, 124 Ala. 113, 82 
Am.S.R. 153; Pollock v. El Paso Elec- 
tric Co., 11 S.W.(2d) 525. 


Contributory negligence in general 
see supra §§ 359-406; Motor Vehicles 
§§ 906-964; Negligence §§ 500-599. 


61. Snyder v. Mobile Light & Ry. 
Co., 107 So. 451, 214 Ala. 310. 


Care as to trespasser see supra §§ 
276-280; Negligence §§ 129-193. 


62. Injury avoidable notwithstand- 
ing contributory negligence see supra 
§§ 407-418. 

63. Birmingham Ry., Lif®ht & Pow- 
er Co. v. Bush, 56 So. 731, 175 Ala. 49. 


64. Alabama Power Co. v. Armour 
& Co., 92 So. 111, 207 Ala. 15; Birm- 
ingham Ry., Light & Power Co. y., 
Bush, 56 So. 731, 175 Ala. 49; Annis- 
ton Hlectric, etc., Co. v. Rosen, 48 
So. 798, 159 Ala, 195, 183 Am.S.R. 32; 
Birmingham R., ete., Co. v. Jaffee, 45 


a a a ee eee 
For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


Southern Traction Co. v. Wilson, (Civ. 
App.) 187 S.W. 536 [rev on other 
grounds 234 S.W. 668, 111 Tex. 361]. 


69. See Negligence §§ 692-694. 
70. See cases infra this note. 


[a] Plea held sufficient.—In an ac- 
tion for personal injuries from be- 
ing struck by defendant’s street car, 
pleading contributory negligence as 
a “further, separate, and distinet an- 
swer and defense,’ and not merely in 
denial of the allegations of the com- 
plaint, affirmatively set up the issue 
of contributory negligence. Starck v. 
Pacific Electric Co., 156 P. 51, 172 Cal. 
277, L.R.A.1916E 58. 


[b] Plea held insufficient.—A plea. 
in an action against a street railroad 
company for the death of a traveler 
struck by a car, which alleges that 
decedent was guilty of negligence 
proximately contributing to her death, 
that decedent went on or attempted 
to cross the track in front of, and in 
dangerous proximity to, the car, with- 
out looking for the car, is bad for fail- 
ing to aver that decedent negligently 
attempted to cross the track in front 
of the approaching car. Birmingham 
Ry., Light & Power Co. vy. Fox, 56 So. 
1013, 174 Ala. 657. 


a set-off under Code 1907, § 5858, and - 


8§ 433-434] 


er,‘* and while the word “negligently” is not nec- 
essary where the facts alleged show negligence,?2 
the employment of the word “negligently” or other 
similar conclusion-expressing words will not serve 


-as a substitute for allegations of facts and cireum- 


stances.‘* A plea setting up contributory negli- 
gence, which attributes to the person injured con- 
duct which may or may not have been negligent, 
and which fails to aver that such conduct was neg- 
ligent, except as a conclusion of law resulting nec- 
essarily from the act or omission charged, is insuf- 
ficient and subject to demurrer,‘ as is also a plea 
which does not with certainty impute to the person 
injured the omission of any duty or the commission 
of any act, negligent or otherwise.*?®> An averment 
that defendant owned and operated a street rail- 
way'® is not denied by a plea of the general is- 
sue,‘* but such averment can only be reached by a 
special plea denying that defendant owned or op- 
erated the street railroad.*® 


Causal connection. The plea must set out facts 
showing a causal connection between the contribu- 
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Imputed negligence. In accordance with general 
rules,*° a plea or answer which seeks to avoid lia- 
bility because of the negligence of a third person’ 
must allege facts which in law would allow such 
person’s negligence to be imputed to plaintiff.8? — 


Failure to stop, look, and listen. A plea setting 
up the failure of a driver to stop, to look, and lis- 
ten at a crossing** must allege facts from which it 
ean be concluded that a duty arose to stop, look, 
and listen.®4 : 


Amendment. Where it is not necessary for plain- 
tiff to file a notice of the injury within a specified 
time,*® in accordance with general rules,§® an ap- 
plication by defendant on the trial for leave to 
amend its answer to plead a failure to file notice 
is properly denied.8? 


[§ 434] (3) Other Pleadings. General rules re- 
lating to replications and replies,** and in particu- 
lar those relating to actions for negligence,®® or- 
dinarily apply in actions for injuries caused by neg- 
ligence in the operation of a street railroad.®® Sub- 
ject to such general rules, a replication is to be 


tory negligence and the injury.*® 


71. Jordan v. Alabama City, G. & 
Ale Ry. Co.,-60 So. 309,179 Ala. 291; 
Mobile Light & R. Co. v. Fuller, $2 So. 
90, 18 Ala.App. 308. 


72. Birmingham Ry., Light & Pow- 


. er Co. v. Ayer, 69 So. 56, 192 Ala. 593. 


73. Jordan vy. Alabama City, G. & 
A. Ry. Co., 60 So. 309, 179 Ala. 291. 


74. Montgomery St. R. Co. v. 
Shanks, 37 So. 166, 139 Ala. 489. 


75. Montgomery St. R. Co. v. 
Shanks, supra. : 

76.. See supra § 425. 

77. See infra § 435. 

78. Brunhild v. Chicago Union 


Traction Co., 88 N.B. 199, 239 Ill. 621; 
Chicago Union Traction Co. v. Jerka, 
81 N.E. 7, 227 Ill. 95 [aff 126 I1l.App. 
865]; Smaoska v. Chicago City Ry. 
Co., 150 I1l.App. 599. 


79. Mobile Light & R. Co. v. Mc- 
Donnell, 92 So. 185, 207 Ala. 161; Mo- 
bile Light & R. Co. v. Fuller, 92 So. 
90, 18 Ala.App. 308; Birmingham Ry., 
Light & Power Co. v. Demmins, 57 So. 
404, 3 Ala.App. 359. 


80. See Negligence § 705. 


81. . Imputed negligence in general 
see Negligence §§ 573-594. 


$2. Birmingham Ry., Light & Pow- 
er Co. v. Barranco, 84 So. 839, 203 Ala. 
639; Birmingham Ry., Light & Pow- 
er Co. v. Demmins, 57 So. 404, 3 Ala. 
App. 359. 


[a] Bailor and bailee.—In an ac- 
tion against a street railroad com- 
pany for a collision between its car 
and a hack owned by plaintiff, pleas 
that a certain person was, with plain- 
tiff’s consent. in charge of the hack 
and was guilty of negligence contrib- 
uting to the accident were insuffi- 
cient to show that such a person was 
in charge of the hack as bailee. 
Birmingham Ry., Light & Power Co. 
v. Demmins, 57 So. 404, 3 Ala.App. 
359. 

[b] Pleas held insufficient.—(1) 
In an action for injuries to a pas- 
senger in an automobile struck by a 
street car, pleas of contributory neg- 
ligence which did not allege any facts 
showing knowledge of danger by the 
passenger or control over the driver, 
but merely alleged a failure by the 
passenger to maintain a lookout for 
danger, were insufficient. Birming- 


ham Ry., Light) & Power Co. v. Bar- 
ranco, 84 So. 839, 203 Ala. 639. (2) 
In an action for injuries to a pas- 
senger in an automobile which col- 
lided with a street car, pleas which 
contained as material averment a 
statement that the passenger well 
might have required the driver to 
heed the danger, without alleging 
any right in the passenger to control 
the _driver, are insufficient, since 
“might” in such connection is not an 
affirmative term. Birmingham Ry., 
Light & Power Co. v. Barranco, su- 
pra. (3) In an action for injuries 
to a passenger in an automobile 
which collided with a street car, a 
plea alleging contributory negligence 


slacken speed, which exceeded that 
permitted by municipal ordinance, 
without alleging that the passenger 
knew of the excessive speed or the 
surrounding circumstances, is defec- 
tive. Birmingham Ry., Light & Pow- 
er Co. v. Barranco, supra. (4) A plea 
alleging contributory negligence by 
a passenger in an automobile which 
collided with a street car, which plea 
failed to measure the alleged negli- 
gence af the passenger with the 
standard required of ordinary care, 
is defective. Birmingham Ry., I.ight 
& Power Co. v. Barranco, supra. 


83. Duty to stop, look, and listen 
see Supra §§ 376-381. 


84. Schmidt v. Mobile Light & R. 
Co., 87 So. 181, 204 Ala. 694. 


[a] Pleas held sufficient.—(1) 
Pleas alleging that it was the duty 
of plaintiff's chauffeur, before cross- 
ing defendant’s street car tracks, to 
look for an approaching car, and, if 
he saw a car near a curve in the 
track which he was about to cross, 
to continue to observe its motion, that 
the chauffeur attempted to cross the 
track without watching the car, and, 
if he had observed it, he could have 
avoided the collision by slackening 
the speed of the automobile, or by 
going around-the street car, and that 
his failure to do so proximately con- 
tributed to the injury, are sufficient 
to allege contributory negligence, and 
demurrers thereto should have been 
overruled. Mobile Light & R. Co. vy. 
McDonnell, 92 So. 185, 207 Ala. 161. 
(2) A plea, in an action against a 
street railway company for injuries 
lin a collision with a car, which al- 


for failure to require the driver to, 


leges that plaintiff was guilty of neg- 
ligence contributing to the injury, in 
that he was riding in a covered wagon 
and attempted to cross the track in 
front of an approaching car without 
stopping, looking, and listening for 
the approach of the car, is not de- 
murrable on the ground that it al- 
leges that plaintiff did not stop, look, 
and listen, whereas the law does not 
require him to listen, in addition to 
stopping and looking, unless the cir- 
cumstances at the time and place 
make stopping and looking ineffec- 
tive, which is not Shown. Garth -v. 
Alabama Tract..Co., ¢2 So. 627, 148 
Ala, 96, . 


[b] Pleas held insufficient.—A 
plea that the driver of an automobile 
struck by defendant’s street car was 
negligent in that he. undertook to 
cross ahead of, and in dangerous 
proximity to, the street car without 
first stopping, looking, and listen- 
ing, although he would have known of 
the dangerous proximity of the car 
if he had stopped, looked, and listen- 
ed, is insufficient. Schmidt v. Mobile 
ie ped & R. Co., 87 So. 181, 204 Ala. 


85. See supra § 424. 
86. See Pleading § 710. 


_ 87. Gould v. Merrill Ry. & Light- 
ing Cox, 121 NOW... 161,° £395 Wis, 438. 


88. See Pleading §§ 392-451. 
89. See Negligence §§ 706, 707. 
90. See cases infra this section. 


[aj] BReplications held insufficient. 
—(1) A replication to a plea of con: 
tributory negligence alleging inabili- 
ty of plaintiff's chauffeur, with the 
means at hand, to stop the automobile 
in time’ to avoid the accident after 
discovering that the street car was 
turning at a switch and not going 
Straight ahead was defective for 
failing to allege that the collision 
could not have been avoided by chang- 
ing the speed of the car or by turn- 
ing to one side. Mobile Light & R. 
Co. v. McDonnell, 92 So. 185, 207 Ala. 
161, (2) A replication to pleas of 
contributory negligence, alleging that 
plaintiff’s chauffeur observed that the 
street car, which subsequently col- 
lided with the automobile, had a sign 
indicating it was going. straight 
ahead without alleging the position 
of the car at that time with reference 
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construed®! in the light of, and with reference to, 
‘the other pleadings, and particularly to the allega- 
tions of the plea it purports to answer.°” 
cation is insufficient where it does not aver that 
defendant’s failure to observe a statutory’ duty was 
‘the proximate cause of the injury.°? 


Motion to make more definite and certain®* will 
‘be denied where the complaint contains a plain and 
‘concise statement constituting the cause of action.®° 


_ [§ 435] (4) Issues, Proof, and Variance®°—(a) 
Issues.°7 In accordance with, and subject to, gen- 
‘eral rules in civil actions generally,®* and in partic+ 


ular those relating to actions for 


to a switch at which the car turned 
across the path of the automobile, 
and at which point it was customary 
to change the signs on the cars, was 
-insufficient and- demurrer’ thereto 
should have been sustained. Mobile 
“Light & R. Co. v. McDonnell, supra. 


[b] Knowledge of plaintiff’s peril. 
-—A replication that a motorman dis- 
covered or saw plaintiff's automobile 
‘approaching on the track, and that 
a collision between them was im- 
minent unless, etc., charged the 
motorman with Knowledge of im- 
pending danger to plaintiff. Mobile 
Light & R. Co. v. Logan, 106 So. 147, 
218 Ala, 672, 

[c] Avoiding injury after dis- 
-covery of peril—A replication en- 
titling plaintiff to recovery, unless 
defendant’s motorman made proper 
use of means at his command to stop 
the car, did not exact of the motor- 
man infallibility of judgment, but 
only to use means at hand as a motor- 
man, fit for the job and intent on 
avoiding impending peril to a person 
on the track, could and would have 
made. Mobile Light & R. Co. v. 
Logan, 106 So. 147, 213 Ala. 672. 


91. Construction of pleadings gen- 
erally see Pleading §§ 104-107. 

92. Mobile Light & R. Co. Vv. 
Drooks, 66 So. 824, 11 Ala.App. 595. 


[a] Discovered peril—Where de- 
fendant pleaded, as a defense to an 
action for personal injuries, that 
plaintiff negligently went so close to 
a street car track without looking 
for an approaching car that he was 
struck and injured, and that plain- 
tiff, knowing that the car was ap- 
proaching, negligently went so close 
to the track that he was struck, a 
replication that defendant’s servants, 
after becoming aware of plaintiff’s 
peril, failed to exercise due care to 
avoid injuring plaintiff, is not, when 
read with reference to the plea, de- 
murrable for failing to show what 
plaintiff's peril was, or that the neg- 
ligence of defendant’s servants oc- 
‘curred subsequent to the negligence 
of plaintiff alleged in the plea. Mo- 
bile Light, etc., Co. v, Drooks, 66 So. 
824, 11 Ala.App, 595. 


93. Mobile Light’& R. Co. v. 
Donnell, 92 So. 185, 207 Ala. 161. 

94. Generally see Pleading §&§ 
1030-1037. 

95. Agnew v. Brooklyn City R. 
Co., 13 N.Y.Civ.Proec. 25, 20 Abb.N.Cas. 
235 [aff 5 N.Y.S. 756 (aff 22 N.E. 1132, 
AINA 322 OO ule 

96. Generally 
1144-1211. 


97. In actions for: 


Injuries from operation of motor 
pepreicd see Motor Vehicles §8§ 


Mc- 


See Pleading §§ 
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A repli- 


only upon such 
in issue by his 


negligence,®® in 


Injuries to passenger of street rail- 
road see Carriers §§ 1418-1423. 


Wrongful death see Death §§ 160- 
163, 


98. See Pleading §§ 1144-1159. 
99. See Negligence §§ 717-734. 


1. Rasimas v. Chicago Rys. Co., 
223 Ill.App. 288; Cloud v. Alexandria 
Hlectric R. Co., 46 So. 1017, 121 La. 
1061, 18 L.R.A.N.S. 371; Hine v. Bay 
Cities Consol. R. Co., 73 N.W. 116, 115 
Mich, 204, 


[a] Violation of franchise.—The 
fact that a street railroad company 
was operating its cars by means of 
electricity, contrary to the terms of 
its franchise, cannot be raised in an 
action against it for injuries to a 
person on the street. Hine v. Bay 
Cities’ Consol. ‘R.. Co. 73 N.W. 116, 
115 Mich. 204, 


[b] Particular issues raised.—(1) 
Allegations held sufficient to base a 
recovery either on the company’s neg- 
ligence in failing to stop the car, or 
in running it at an excessive rate of 
speed. San Antonio Traction Co. v. 
Upson, 71 S.W. 565, 31 Tex.Civ.App. 
50, (2) Allegations held sufficient 
to authorize the submission of the 
issue whether defendant’s employees 
saw that the ringing of the bell was 
the occasion of the fright of a horse; 
and continued to ring it after such 
discovery. Denison, etc., R. Co. v. 
Powell, 80 S.W. 1054, 35 Tex.Civ.App. 
454. (3) A _ petition ‘in an action 
against a street railway company 
for damages to an automobile in col- 
lision, which alleges that the street 
railway company improperly and un- 
skillfully handled its car, raises the 
question of its failure to keep a look- 
out. Ohio Valley Mills v. Louisville 
Ry. Co), 182 S.W. 955, 168 Ky. 758. 
(4) Where, in an action for death at 
a street railroad crossing, the peti- 
tion alleged that “no proper warn- 
ing was given deceased of the ap- 
proach of said car,’ which averment 
was denied, evidence that no bell was 
sounded as the car approached the 
crossing was within the issues. El- 
lis v. Metropolitan St. Ry. Co., 138 S. 
W. 28, 234 Mo. 657. (5) Where the 
petition alleged that the motorman 
saw, or by the exercise of “ordinary 
care could have seen, plaintiff's au- 
tomobile in time to avoid a colli- 
sion, but failed to do so, the doctrine 
of the last clear chance was raised. 
Cleveland Ry. Co. v. Duralia, 165 N.E. 
358, 30 OhioApp, 389. (6) An allega- 
tion, in substance, that the motor- 
man should, after discovering plain- 
tiff’s peril, have stopped or slacken- 
ed the speed of the car, but failed to 
do so, to which defendant answered 
that there was not time to do so, 
raised the issue of discovered peril. 
Galveston Electric Co. v. Antonini, 


an action to recover damages caused by the opera- 
tion of a street railroad only such matters may be 
adjudicated or made a basis of recovery as are put 
in issue by the pleadings. 
plainant, in such ansaction, can rely for recovery 


Thus plaintiff or com- 


matters of negligence as are put 
pleadings.2. While an immaterial 


variation between the allegations and the proof 
may be disregarded,*® plaintiff cannot state a par- 
ticular cause of action and recover upon an entirely 
different ground of liability.* 
legation of negligence plaintiff may recover on proof 
of any acts or omissions constituting negligence 
which caused the injury,® but where specific acts of 


Under a general al- 


(Tex.Civ.App.) 152 S.W. 841. (7) An 
allegation that defendant was negli- 
gent in not stopping the car before 
striking plaintiff while crossing the 
track is a sufficient allegation to raise 


| the question whether defendant, with 


knowledge of plaintiff’s danger due 
to his own negligence, used reason- 
able precautions to avoid injuring 
him. Powers v. Des Moines City Ry. 
Co., 115 N.W. 494 [aff 121 N.W. 1095, 
143 Iowa 427]. (8) A petition which 
alleges) that the conductor invited 
plaintiff on the car, and while it 
was in motion negligently ordered 
him to get off, but did not diminish 
the speed, although knowing that 
plaintiff was going to get off, so that 
in doing so plaintiff was injured, does 
not authorize a recovery on the 
ground of discovered peril. Denison, 
etc., R. Co. v. Carter, (Tex.Civ.App.) 
70 S.W. 322, 71 S.W. 292. (9) Where 
the complaint, in an action for injury 
from collision, alleged that the auto- 
mobile in which plaintiff was rid- 
ing skidded and rolled ‘‘on the street 
car tracks,’ the question whether 
the automobile stalled on the tracks 
Was raised, Yenor v. Spokane United 
Rys., 255 P. 947, 143 Wash. 541. (10) 
An allegation “that the servants in 
charge of the car failed to keep a 
proper lookout for persons crossing” 
the tracks at a certain crossing did 
not present ‘the issue that such serv- 
ants were negligent in failing to see, 
when by reasonable care they might 
have seen, the person injured. Koe- 
nig v. Union Depot R. Co., 73 S.W. 
637, 173 Mo. 698. (11) A complaint 
alleging that defendant was engaged 
in operating a system of electric rail- 
ways through the country, and on a 
day named was operating a car on 
and along a common public high- 
way leading to a city, that plain- 
tiff and her husband on such day 
were driving along the highway in 
a buggy, from such city, and because 
of the negligent operation of such 
car by defendant their horse became 
frightened, upsetting the buggy and 
injuring plaintiff, did not question 
the lawfulness of defendant’s oc- 
cupancy of the highway by its track. 
Fowler v. Ft. Wayne & Wabash Val- 
ley Traction Co., 91 N.E. 47, 45 Ind. 
App. 441. 


2. San Antonio Co. v. Upson, 71 
S.W. 565, 31 Tex.Civ.App. 50. 


3. See infra § 488. 


4 Springfield City R. Co. v. De 
Camp, 11 Ill.App. 475 (where the 
declaration does not call in question 
the right of defendant to use steam 
power, that, cannot be insisted upon 
as a ground for recovery). 


5. Ross v. Brannon, 73 So. 439, 198 
Ala, 124; Mobile Light & R. Co. vy. 
Burch, 68 So. 509, 12 Ala.App. 421; 
Charves v. San Francisco-Oakland 


For later sases, developments and changes in the law see Annotations, same title and section number, 


ee A 


ON a ee Oe 


=——ss oe 


§§ 435-436] 


negligence are alleged recovery can only be had on 
Although a matter is not 
alleged by plaintiff, a material averment of defense 
may be deemed controverted by plaintiff-to raise 


the grounds alleged.® 


an issue without express denial.? 


Defenses. 


pleaded.11 


Terminal Rys., 186 P. 154, 44 Cal. 
Appr; 2213) Chicago City “BR. Co. v. 
Barker, 70 N.E. 624, 209 Ill. 321; 
Springfield Consol. R. Co. v. Punten- 
ney, 65 N.E. 442, 200 Ill. 9 [aff 101 Tl. 
App. 95]. 

[a] Discovered peril.—Charves v. 
San Francisco-Oakland Terminal 
Rys., 186 P. 154, 44 Cal.App. 221. 


{[b] Allegations held general.—(1) 
Allegations that defendant careless- 
ly, negligently, and wrongfully ran 
and managed its car do not charge 
specific acts of negligence, preclud- 
ing plaintiff from relying on the pre- 
sumption of negligence arising from 
the happening of the accident. Chi- 
cago City R. Co. v. Barker, 70 N.E. 
624, 209 Ill. 321. (2) An allegation 
that “by reason of the negligence of 
the defendant in the... operation 
of its said line of street railway, its 
equipment, ... and 
cars running thereon, negligently 
failed to stop one of its west-bound 
trains at the east line of Walnut 
street,” etc., charged negligence gen- 


erally. Percell v. Metropolitan St. 
R. Co., 103 S.W. 115, 126 Mo.App. 
43. 


Evidence admissible under general 
allegation see infra § 437. 


6 Capital Traction Co. v. Snow- 
den, 48 App.D.C. 344; Houston City 
St. R. Co. v. Farrell, (Tex.Civ.App.) 
27 S.W. 942; Redford v. Spokane St. 
R. Co., 36 P. 1085, 9 Wash. 55. 


[a] Beckless speed.—One injured 
by collision with a street car can 
only recover on proof of operation of 
the car at a reckless speed, where 
that is the only negligence alleged in 
his declaration. Capital Traction Co. 
v. Snowden, 48 App.D.C. 344. 


[b] Incompetency of motorman 
cannot be relied on as a ground of 
recovery where it was not pleaded as 
such among specific acts of negli- 
gence. Houston City St. R. Co. v. 
Farrell, (Tex.Civ.App.) 27 S.W. 942. 


[ec] Allegations held specific.—A 
complaint alleging that, while plain- 
tiff was traveling on a certain street, 
defendant negligently ran one of its 
ears along such street at a high 
speed, and omitted to give any sig- 
nal, by reason whereof plaintiff was 
unaware of such approach, that, in 
consequence thereof, such car struck, 
etc., does not charge defendant with 
any negligence other than that of 


“failure to signal, and perhaps undue 


rate of speed. Redford v. Spokane St. 
R. Co., 36 P. 1085, 9 Wash. 55. 


7. Northern Texas Traction Co. v. 
Smith, (Tex.Civ.App.) 223 S.w. 1013. 


Defendant can rely on, and evidence 
is ordinarily admissible on,® only such matters as are 
properly put in issue by the pleadings.® 
rely on a defense which might have been put in 
issue only by special pleading,!® but was not so 
A plea of the general issue? or general 
denial'® puts in issue, in accordance with general 
rules,1* all the material allegations of the complaint 
or petition,t® but does not put in issue mere matters 
of inducement,'® such as the ownership and opera- 
tion of the car causing the injury.17 


[§ 436] (b) Proof!8—aa. Matters To Be Proved. 


its trains and: 
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It cannot 


of action.?2 


Facts alleged, 
accordance with general rules,?* be proved.?4 


Matters admitted by pleadings. 
with general rules,?> a fact essential to a cause of 
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In accordance with, and subject to, rules in civil 
actions generally,® and in particular in actions for 
negligence,”° in order that plaintiff or complainant 
may recover, in an action for injuries against a 
street railroad company, every material allegation 
of negligence or of other matters, contained in the 
complaint or petition, and necessary to establish 
his cause of action, must be proved as alleged ;?+ 
but it is not necessary to prove allegations which 
are mere surplusage and not essential to the cause 


but not put in issue need not, in 


In accordance 


action or defense in a suit against a street railroad 


[a] Failure to sound gong.— 
Where defendant pleaded that its 
motorman sounded his gong, an is- 
Sue as to such fact was raised with- 
out formal denial by plaintiff. North- 
ern Texas Traction Co. v. Smith, 
(Tex.Civ.App.) 223 S.W. 1013. 


8 See infra § 437. 


9. Wise v. St. Louis Transit Co., 
95 S.W. 898, 198 Mo. 546; North State 
Lumber Co, v. Charleston Consol. Ry. 
& Lighting Co., 105 S.E. 406, 115 S.C. 
267; . Engelker v. Seattle Electric 
Co., 96 P. 1039, 50 Wash. 196. 


10. Necessity cf special plea see 
supra § 438. 


11. Brunhild vy. Chicago Union 
Traction, .Co.)"83t.N.b.. 7199; 7.239 — Th. 
621; Chicago Union Traction Co. v. 
Jerka, 81 N.E. 7, 227 Dll. 95 [aff 126 
Ill.App. 3865]; Smaoska v. Chicago 
City Ry. Co., 150 Ill.App. 599; Put- 
nam v. Detroit United Ry., 129 N.W. 
860, 164 Mich, 342: Engelker v. Seat- 
ve Electric Co., 96 P. 1039, 50 Wash. 

96. 


{a] Justifying excessive speed.— 
If a street railroad company, sued 
for injury caused by its cars strik- 
ing a wagon while being run at a 
Speed exceeding the lawful speed 
limit, desires to rely on facts justify- 
ing the excessive speed it should 
plead such facts. Engelker v. Seat- 
ae Electric Co., 96 P. 1039, 50 Wash. 
96. 


12, See Negligence § 688; 
ing §§ 317-325. 


[a] Construction of plea.—Where 
a complaint in an action against a 
street railroad for damages to an au- 
tomobile charged a negligent failure 
to guard an excavation with suffi- 
cient danger signals, a plea alleging 
by way of conclusion that plaintiff 
assumed the risk of driving between 
the lights was necessarily to be re- 
garded as a plea of the general is- 
sue. Kearns v. Mobile L. & R. R. Co., 
TL: So. 993,196. Ala! '99. 


13. See Pleading §§ 329, 330. 


14. See Negligence §§ 730, 731; 
Pleading §§ 1153, 1154. 


15. Johnson v. Birmingham R. etc., 
Co., 43 So. 38, 149 Ala. 529. 


- [a] Thus, in an action for killing 
plaintiff's intestate, a trespasser on 
the track at night, defendant’s plea 
of not guilty put in issue all the ma- 
terial allegations of the complaint, 
including the allegation of the dis- 
covery of intestate’s peril by _ de- 
fendant’s motorman in time to have 
avoided the accident by the employ- 
ment of preventive effort, and the 


Plead- 


need not be proved if admitted by the pleadings of 


failure to employ the same. Johnson 
v. Birmingham R., etc., Co., 43 So. 33, 
149 Ala. 529. 


16. Brunhild v. Chicago Union 
Traction Co., 144 Ill.App. 198 [aff 88 
N.E.199, 239 Tl. 621). 


17. Brunhild v. Chicago Union 
Traction. Co., 88 N.B.. 199, 239 Ti: 
621; Chicago Union Traction Co. v. 
Jerka, 81 N.E. 7, 227 Ill. 95 [aff 126 Tl]. 
App. 365]; Smaoska v. Chicago City 
Ry. Co., 150 Tll.App. 599. 


18. Burden of proof see infra §§ 
439-449, 


Judicial notice 
1827. 


19. See Pleading §§ 1160-1186. 
20. See Negligence §§ 708-716. 


21. Johnson v. Birmingham R., 
etc., Co., 43 So. 38, 149 Ala, 529; Bar- 
rett v. Columbia Railway Co., 20 App. 
D.C. 381; Foster v. Bast St. L. & S. 
Ry. Co., 158 Ill.App. 478; Holden v. 
Missouri:R. Co., 84 S.W. 133, 108 Mo. 
App. 665. 


22. Kackley v. Central Illinois 
Traction Co., 201 Ill.App. 164; Tiern- 
ey v. Sampsell, 172 Ill.App. 119; Un- 
ion Traction Co. v. Howard, (Ind. 
App.) 87 N.E. 1103, 88 N.E. 967; Nie- 
haus v, United Rys. Co. of St. Louis, 
148 S.W. 389, 165 Mo.App. 606; Yergy 
v. Helena Light & Ry. Co., 102 P. 310, 
39 Mont, 213, 18 Ann.Cas. 1201. 


[a] Speed of car.—(1) Where the 
complaint charged that defendant’s 
motorman was negligent in running 
the car at a high and dangerous speed, 
to wit, forty-five miles per hour, 
plaintiff was not required to show 
that the car was run at the rate of 
forty-five miles per hour as charged, 
but it was sufficient to prove the sub- 
stance of the charge, which was that 
the car was run at a high and dan- 
gerous speed. Union Traction Co. v. 
Howard, (Ind.App.) 87 N.E. 1103, 88 
N.E. 967. (2) Where a_ petition 
counted on common-law negligence in 
running a street car ‘at a high and 
dangerous rate of speed, to wit, at a 
speed of more than 15 miles an hour,” 
plaintiff, suing for death of his in-= 
testate from collision with the car, 
was not bound to show that the speed 
exceeded fifteen miles an hour. Nie- 
haus v. United Rys. Co. of St. Louis, 
148 S.W. 389, 165 Mo.App. 606. 


23. See Pleading § 1160. 


24. Brunhild v. Chicago Union 
Traction Co., 88 N.E. 199, 239 Ill. 621; 
Smaoska v. Chicago City Ry. Co., 150 
Tll.App. 599. 


25. See Pleading §§ 1163-1166. 


’ 


See Evidence § 
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the adverse party,2* but unless such fact is expressly 
or impliedly admitted, it must be proved.?? 


In accordance with general 
rules,2® where the petition or complaint alleges spe- 
cific acts of negligence as a ground of recovery, such 


Specific allegations. 


acts must be proved as pleaded.?® 


Several acts or omissions alleged. Where plain- 
tiff alleges several separate and distinct acts or 
omissions not dependent on each other,®° in accord- 
ance with general rules,*! every act alleged need not 
be proved,®? but it is sufficient to prove one act or 
omission sufficient to, and which did, cause the in- 


jury independent of any other.** 


Causal connection. Not only must plaintiff plead 
was 
cause,** but it must also be shown that the negli- 
gence proved was connected with the injury sus- 


that. defendant’s negligence 


26. McKenzie v. United Rys. Co. of 
St uous. 15 S.W. 13,216 >3Mo- ia; 
Schnell v. Metropolitan St. R. Co., 
64 N.Y.S. 67, 50 App.Div. 616. 


[a] Thus, where the complaint, 
in an action against a street rail- 
way company for an injury result- 
ing from the defective condition of 
a certain part of its track, alleges 
that such road was operated by de- 
fendant company, ‘and the answer 
admitted the operation thereof, it 
was error to dismiss the complaint 
because the evidence failed to show 
that defendant was prima facie li- 
able for the’ defective condition of 
the track. Schnell v. Metropolitan 
a R. Co., 64 N.Y.S. 67, 50 App.Div. 


27. Gargano v. Forty-Second St., 
etc., R. Co., 94 N.Y.S. 544. 


[a] Ownership and operation of 
cars.—Where an answer denies that 
defendant’s car injured plaintiff, an 
admission of the answer that defend- 
ant operated ‘certain’ cars on dif- 
ferent thoroughfares, including that 
where the accident happened, is not 
an admission that it was defendant’s 
car which caused the injury, and does 
not excuse plaintiff from showing 
that the car which injured him was 
owned, operated, or controlled by 
defendant. Gargano v. Forty-Second 
St., etc., R. Co., 94 N.Y.S. 544, 


28. See Negligence § 710. 


29; Hogan :y. Citizens”, R.Co.,.,51 
S.W. 473, 150 Mo. 36; Israel v. United 
Rys..Co. of St. Louis, 155 S.W. 1092, 
172 Mo.App. 656; Percell v. Metro- 
politan St..R. Co., 103 S.W.. 115,126 
Mo.App. 43. 


[a] Thus, where plaintiff alleges 
that defendant was negligent’in run- 
ning its cars at a greater rate of 
speed than was permitted by an ordi- 
nance, and the evidence disproves 
this allegation, the court may proper- 
ly take the question of negligence on 
account of the speed of the car from 
the jury, as plaintiff is not entitled 
under such allegation to rely on com- 
mon-law negligence as to its speed. 
Hogan v. Citizens’ R. Co., 51 S.W. 478, 
150 Mo. 36. 

Evidence admissible under specific 
allegation see infra § 437. 


30. Alleging separate acts of neg- 
ligence see supra §§ 427, 428. 

31. See Negligence §§ 711-713; 
Pleading § 1161. 


82. Louisville, etc., Traction Co. v. 
Short, 83 N.E. 265, 41 Ind.App. 570 
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Ownership, operation, or control. 
with general rules,*® the ownership, operation, or 
control of the road or car causing the injury must 


[§§ 436-437 


tained as the proximate, or proximately contribut- 
ing, cause thereof.*® 


In accordance 


be shown to be in defendant,?* unless the answer 


admits the same,?8 or the matter is not in issue,°® 
or unless it otherwise appears from the evidence 
that the tracks or cars were in the possession of 
‘defendant and operated by it.*° 


[§ 437] bb. Evidence Admissible under Pleadings. 
In accordance with, and subject to, rules in civil 


actions generally,*! and in particular in actions for 


the proximate 


(to recover for the killing of a child 
under a complaint alleging acts of 
negligence not dependent on each oth- 
er, it is not necessary to prove each 
independent act of negligence, but 
proof of one sufficient to, and which 
did, bring about the death independ- 


ent of any other, is enough). And see 
cases infra note 33 

33. Conn.—Simenauskas v. Con- 
eee Coy 129) At 790,. 1025 Conn: 


Ill.— Quiney Horse R., etc., Co. v. 
Gnuse, 88 IllApp. 212 [rev on other 
grounds 27 N.EH. 190, 187 Ill. 264]. 


Ind.—Waters v. Indianapolis Trac- 
tion & Terminal Co., 113 N.H. 289, 185 
Ind. 526; Indianapolis Union R. Co. 
v. Waddington, 82 N.E. 1030, 169 Ind. 
448; Indianapolis Traction & Termi- 
nal Co. v. Springer, 93 N.E. 707, 47 
Ind.App. 35; Union Traction Co. v. 
Howard, (App.) 87 N.E. 1103, 88 N.E. 
967; Louisville, etc. Traction Co. v. 
Short, 83 N.E. 265, 41 Ind.App. 570; 
Indianapolis St. R. Co. v. Slifer, (Ind. 
App.) 72 N.E. 1055, 74 N.E. 19, 35 Ind. 
App. 700. 


. Mo.—State ex rel. Kansas City Rys. 
Co. v. Trimble, 260 S.W. 746 [quash- 
ing cert (App.) 259 S.W..153]; Sut- 
ter v. Metropolitan St. Ry. Co., (App.) 
208 S.W. 851. 


Mont.—Anderson vy. Missoula St. 
Ry. Co., 167 P. 841, 54 Mont. 883; Yer- 
gy v. Helena Light & Ry. Co., 102 P. 
310, 39 Mont. 213, 18 Ann.Cas. 1201. 


Ohio.—Cincinnati Traction Co. 
Hulvershorn, 31 OhioCir.Ct. 444, 


_Pa.—Park v. Beaver Valley Trac- 
tion Co., 106 A. 106, 262 Pa. 561. 


Tex.—Ft. Worth, etce., St. R. Co. 
v. Hawes, 107. S.W. 556, 48 Tex.Civ. 
App. 487. rhe 


[a] Negligence and willfulness.— 
In an action for death, caused by 
defendant’s street car, where both 
negligence and willful striking were 
pleaded, an instruction that for plain- 
tiff to recover negligence, willful 
striking, and absence of contributory 
negligence must be proved, was er- 
ror, since, if negligence of defendant 
and lack of negligence of plaintiff was 
proved, willful striking need not have 
been proved. Simenauskas v. Con- 
ee Co., 129 A. 790, 102 Conn. 


[b1 Street repair and operation of 
car.—A complaint which alleges that 
a street railway company negligent- 
ly permitted a hole to remain be- 
tween its track, with knowledge 


Vv. 


negligence,*? in an action for injuries from the 
operation of a street railroad, such evidence, not 
otherwise inadmissible,*# may be introduced on be- 
half of plaintiff if it tends to support or controvert 


thereof, and negligently failed to 
repair and guard it, that. plaintiff 
while riding a bicycle ran into the 
role, and was thrown on the track, 
and that while lying on the track the 
company and its servants negligently 
ran a car over him, inflicting injuries, 
charges negligenee in permitting the 
hole to remain unguarded, and also 
charges negligence in the operation of 
the car, but neither act of negligence 
is dependent on the other, and proof 
of either supports a verdict for dam- 
ages. Indianapolis Traction & Ter- 
minal Co. v. Springer, 93 N.E. 707, 47 
Ind.App. 35. 


[c] Excessive speed or violation 
of speed ordinance.—Where the 
gravamen of the charge is negligence 
or want of due care as to speed, as 
where plaintiff alleges in the same 
count negligence in law as to the rate 
of speed by exceeding the limit pre- 
scribed by a city ordinance, and neg- 
ligence in fact by reason of the cir- 
cumstances and conditions existing 
and apparent at the time, proof of 
either will sustain a finding for plain- 
tiff on the issues of negligence. Quin- 
cy Horse R., etc., Co. v. Gnuse, 38 Ill. 
App. 212 [rev on other grounds 27 N. 
E, 190, 137 Ill. 264]. 


34 See supra § 429. 


35. Alabama Power Co. y. Jett, 84 
So. 258, 203 Ala. 485; Tobias v. Peo- 
ple’s Ry. Co., 80 A. 358, 26 Del. 59; 
Brewster v. Rockford Public Service 
Co., 257 Ill.App. 182; Moore v. Metro- 
pee St. Ry. Co., (Mo.App.) 180 S. 


36. See Negligence § 709: 


37. Gargano v. Forty-Second St., 
ete.,, R. Co., 94 N.Y.S. 544. 


38. Schnell v. Metropolitan St. R. 
Co., 64 N.Y.S. 67, 50 App.Div. 616. 


What deemed admitted see supra 
this section. 


89. Brunhild v. Chicago Union 
Traction Co., 88 N.E. 199, 239 Ill. 621; 
Smaoska v. Chicago City Ry. Co., 150 
Tll.App. 599. 


40. Chicago Junction R. Co. v. Mc- 
Anrow, 114 Ill.App. 501 (notwith- 
standing the declaration may allege 
that defendant owned certain rail- 
road tracks, yet proof of such allega- 
tion is not necessary where it ap- 
pears from the evidence that such 
tracks were in the possession of de- 
fendant, and were operated by it). 


41. See Pleading §§ 1167-1186. 
42. See Negligence §§ 717-734. 
43. See infra §§ 450-459. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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an issue made by the pleadings,‘+ but evidence as 
to matters not alleged or on which there is no issue 
is inadmissible.*® Thus an ordinance,*® such as a 
speed*? or vigilant watch*® ordinance, is inadmis- 
sible to show defendant’s negligence unless pleaded. 
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However, such evidence is admissible as is an in- 


44. Porto Rico Ry., Light & 
Power Co. v. Cognet, 3 F.(2d) 21 [cer- 
tiorari den 45 S.Ct. 511, 268 U.S. 691, 
69 L.Ed. 1159]; Northern Trust Co. 
v. Chicago Rys. Co., 232 Ill.App. 246 
[rev on other grounds 149 N.E. 422, 
818 Ill. 402]; Siegert v. Public Serv- 
ice Co. of Northern Illinois, 208 Ill. 
App. 551; Chicago General R. Co. v. 
Kriz, 94 Ill.App. 277; Louisville & S. 
I. Traction Co. v. Lottich, 106 N.E. 
903, 59 Ind.App. 426; Northern Texas 
Traction Co. v. Bryan, (Tex.Civ.App.) 
299 S.W. 325 [conforming to (Commn. 
App.) 294 S.W. 527]; Coons v. Olym- 
pia Light & Power Co., 191 P.-769, 111 
Wash. 677. ; 


[a] Thus, where an automobile 
driver collided with a street car while 
passing a car standing on a spur 
track, evidence of the distance with- 
in which the moving car could have 
been stopped and its speed was ad- 
missible although the primary negli- 
gence relied on was the leaving’ of 
the car on the spur track. Coons v. 
Olympia Light & Power Co., 191 P. 
769, 111 Wash. 677. 


[b] Ordinance requiring suitable 
and seasonable warning to be given 
of the approach of street cars is ad- 
missible where the complaint charges 
the failure to give any warning of 
the approach of the ear. Denver City 
Tramway Co. v. Martin, 98 P. 836, 44 
Colo, 324. 


[ce] Under willful 
acts.—Evidence that it was the cus- 
tom of motormen to eat their meals 
while running the car was admissible 
on the question of wanton negligence 
in not having a proper headlight, etc., 
although the complaint did not allege 
negligence by the motorman in eat- 
ing while on duty. Kirkland v. Au- 
gusta-Aiken Ry. & Electric Corpora- 
tion, 81 S.E. 306, 97 S.C. 61. 


[d] Construction.—In an action 
against a street railroad for injuries 
received in a collision between plain- 
tiffs wagon and a car, in which the 
petition alleged that plaintiff-saw the 
car in question coming from the north 
“as” he turned off to cross from the 
east to the west track on which the 
car was approaching, the word “as” 
meant that he saw it “when,” “at 
some time,” or ‘while’ he was driv- 
ing across the track, and hence a con- 
tention that it meant that plaintiff 
saw the car coming from the north at 
the moment he turned to drive across 
the west track, and that he was there- 
by convicted of contributory negli- 
gence by his pleadings, and that his 
evidence that he looked and did not 
see the car should be rejected as con- 
tradicting his petition, was untenable. 
Schroeder vy. St. Louis Transit Co., 
85 S.W. 968, 111 Mo.App. 67. 


45. Ala.—Turbeville Vv. Mobile 
Light & R. Co., 127 So. 519, 221 Ala. 
91; Birmingham Ry., Light & Power 
Co. v. Morris, 50 So. 198, 163 Ala. 
190. 

Ark.—Miller v. Ft. Smith Light & 
Traction Co., 206 S.W. 329, 136 Ark. 
272. 

Ill.—West Chicago St. R. Co. Vv. 
Annis, 46 N.E. 264, 165 Ill. 475 [aft 
62 Ill.App. 180]; Chicago City R. Co. 
y. Rohe, 118 Ill.App. 322. 

Ind.—Roberts v. Terre Haute Elec- 
tric Co., 76 N.E. 323, 895, 37 Ind.App. 
664, 


and wanton | 


Mo.—Raming v. Metropolitan St. R: 
Co., 57 S.W. 268, 157 Mo. 477. 


N.Y.—Gumb vy. Twenty-Third St. R. 
Co., 21 N.E. 993, 114 N.Y. 411; Unger 
v. Forty-Second St., etc., R. Co., 29 N. 
Y.Super. 287 [aff 51 N.Y. 497]. 


Ohio.—Columbus Ry. Co. v. Connor, 
27 OhioCir.Ct. 229; Cleveland, ete., R. 
Co. v. Nixon, 21 OhioCir:Ct:-7386, 12 
OhioCir.Dec. 79; Brooklyn St. R. Co. 
v. Kelley, 6 OhioCir.Ct. 155, 3 OhioCir. 
Dec. 393 [aff 44 N.E. 1148, 53 OhioSt. 
646, 33 Cine.L.Bul. 330]. 


Wis.—McClellan v. Chippewa Val- 
ley Electric R. Co., 85 N.W. 1018, 110 
Wis. 326. 


[a] Thus, in an action against a 
street railroad company for a death, 
alleged to have been caused by a car 
colliding with deceased as the proxi- 
mate consequence of the motorman’s 
negligent operation thereof after “dis- 
covering deceased’s perilous situation 
and the motorman’s willful, wanton, 
or intentional conduct in running the 
car against him, evidence as to wheth- 
er deceased was injured in removing 
him from under the safety guard and 
what defendant’s servants’ said and 
did after the car was brought to a 
stop short of contact by the trucks of 
the car with his body was inadmissi- 
ble as not material to the issues pre- 
sented by the pleadings. Turbeville 
v. Mobile Light, etc., Co., 127 So. 519, 
221 Ala. 91. 


{b] Wiltfulness under allegation 
of negligence.—Where the complaint 
simply charges negligence, evidence 
of a willful intent to injure, or reck- 
less disregard of the injured per- 
son’s safety, is inadmissible. Mc- 
Clellan v. Chippewa Valley Electric 
R. Co., 85 N.W. 1018, 110 Wis. 326. 


[ce] Custom.—Evidence that fire 
engines and trucks, while driving to 
fires, have by local custom the right 
of way at street crossings, cannot be 
given in an action against a street 
railroad company for injuries sus- 
tained to the driver of a fire truck in 
a collision with a street car at a cross- 
ing, where it is not pleaded that the 
trucks have the'right of way by rea- 
son of a local custom, although the 
trolley car reaches the crossing first. 
Knox. v. North Jersey St. R. Co., 57 
A. 423, 70 N.J.Law 347. 


46. Kankakee Plectric R. Co. v. 
Lade, 56 Ill.App. 454 (ordinance other 
than that described in petition is in- 
admissible). 


47. Yeoman vy. Muskegon Traction 
& Lighting Co.,-181 N.W, 1021, 214 
Mich. 68; Millette v. Detroit United 
Ry., 153 N.W. 10, 186 Mich. 634; Put- 
nam v. Detroit United Ry., 129 N.W. 
860, 164 Mich. 342. 


[a] Reason for rule.—‘‘The rea- 
son which supports the rule is that a 
mere common-law declaration will 
not support proof of a duty created by 
ordinance unless pleaded.” Yeoman 
v. Muskegon Traction & Lighting Co., 
181 N.W. 1021, 214 Mich. 68. 


[b] Where both parties try case 
on theory that defendant is not lia- 
ble for a violation of the ordinances 
governing the running of street cars, 
unless it is shown that it had agreed 
to be bound by such ordinances, an 
ordinance showing such an agreement 
on the part of defendant is relevant. 
Campbell v. St. Louis, ete., R. Co., 
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cident of the cause of action for the purpose of 
showing the situation and surrounding circumstane- 
es at the time and place of accident, and therefore as 
tending to prove or disprove matters in issue,*® 
such as freedom from contributory negligence.®® 


75 S.W. 86, 175 Mo. 161. 


48. Lackey v. United Rys. Co., 231 
S.W. 956, 288 Mo, 120. 


49. Wilmington City R. Co. v. 
White, 66 A. 1009, 22 Del. 363 [aff 63 
A. 931, 22 Del. 105]; North Chicago 
St. R. Co. v. Irwin, 66 N.E. 1077, 202 
Ill. 345 [rev 104 Ill.App. 150]; Don- 
nelly v. Chicago City Ry. Co., 163 Ill. 
App. 7; Stussy v. Kansas City Rys. 
Co., (Mo.App.) 228 S.W. 581; Reyn- 
olds v. Metropolitan St. R. Co., 116 
S.W. 1135, 186 Mo.App. 282; Walsh v. 
Atlantic Ave. R. Co., 48 N.Y.S. 343, 
23 App.Div. 19. ¥ 


[a] Thus (1) the fact that the 
place of an injury to a pedestrian, 
struck by a street car by its failure to 
take the right track at a switch, was 
in a busy part of the business district 
of the city, was only evidentiary in 
an action for the injury, and provable, 
although not pleaded. Reynolds v. 
Metropolitan St. Ry. Co., 116 S.W. 
1135, 186 Mo.App. 282. (2) Wherea 
complaint alleged that, while plain- 
tiff was driving his cart across a city 
street, his horses took fright at the 
rapid approach of one of defendant’s 
cars; and that the cart was thrown 
against the curb, and plaintiff pre- 
cipitated to the ground, and injured, 
Pplaintiff’s evidence that the car struck 
the cart wheel was properly admitted, 
as an incident of the cause of action. 
Walsh v. Atlantic Ave. R. Co., 48 N. 
Y.S. 343, 23 App.Div. 19. (3) In an ac- 
tion for injuries to the driver of a 
coach in a funeral procession by .a 
collision with a street car, evidence as 
to the condition of travel on the street 
for two hours, including the time of 
the accident, is admissible, although 
not pleaded. Wilmington City R. Co. 
v. White, 66 A. 1009, 22 Del. 363 [aff 
63 A. 931, 22 Del. 105]. 


[b] Custom.—In an action for in- 
juries to one riding ina buggy struck 
by a street car which ran by a corner 
where cars usually stopped and where 
passengers were waiting, the custom 
of making a safety stop at such cor- 
ner was evidential matter, and did 
not have to be pleaded in order to be 
admissible. Stussy v. Kansas City 
Rysa, Co:, (Mo.App.) 2285 9. We, Deke 


Pleading matters of evidence gen 
erally see Pleading § 16. 5 


50. Wilmington City R. Co. v. 
White, 66 A. 1009, 22 Del. 363 [aff 63 
A. 931, 22 Del. 105]; Millette v. De- 
troit United Ry., 153 N.W. 10, 186 
Mich. 634; Putnam v. Detroit United 
Ry., 129 N.W. 860, 164 Mich. 342; Gil- 
christ v. Kansas City Rys. Co., (Mo.) 
254 S.W. 161; Lavery v. Metropolitan 
St. Ry. Co., (Mo.App.) 148 S.W. 472; 
Taylor v. Metropolitan St. Ry. Co., 148 
S.W. 470, 166 Mo.App. 131; Beaumont 
Traction Co. v. Arnold, (Tex.Civ.App.) 
211 S.W. 275; Houston City St. R: Co, 
v. Richart, (Civ.App.) 27 S.W. 918 
[rev on other grounds 29 S.W. 1040, 
87 Tex. 539]. 


[a] Custom.—(1) In an action for 
injuries to the driver of a coach ina 
funeral procession, caused by a col- 
lision with a street car, evidence that 
for a long time prior thereto it had 
been the custom of the operators of 
street cars aS a matter of privilege 
to. permit funeral processions to pass 
without a break in the line, and that 
plaintiff, with knowledge of such cus- 
tom, relied thereon at the time he 
crossed the track in front of the car, 


> 


pe ol 


> stop on the approach of a 
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So also an ordinance®! or rule or custom of the 
company®? may be admissible although not plead- 
ed where the ordinance or rule is introduced as tend- 
ing to prove the negligence alleged and not as a 
Evidence may be admissible 
on new matter put in issue by defendant’s answer,*® 


ground of negligence. 


STREET RAILROADS 


[§ 437 


Under general and specific allegations. Where 
defendant’s negligence is alleged in general terms, 
in accordance with general rules,°® plaintiff is not 
confined in his evidence to any one particular act 
of negligence, and evidence of any fact which is a 
circumstance tending to show the negligence alleged 


which is deemed controverted by plaintiff without | is admissible, although no mention is made of such 


express denial.>4 


was admissible, although not pleaded. 
Wilmington City R. Co. v. White, 66 
A. 1009, 22 Del. 363 [aff 63 A. 931, 22 
Del. 105]. (2) In an action for in- 
juries to a fireman thrown from a fire 
truck struck by a street car, testi- 
mony that street cars customarily 
fire ap- 
paratus, as required by ordinance, 
was admissible in answer to a plea 
and evidence of contributory negli- 
gence, although the custom was not 
pleaded. Gilchrist v. Kansas City 
Rys. Co., (Mo.) 254 S.W. 161. (3) In 
an action by a fireman injured by a 
collision of a hook and ladder truck 
with a street car, evidence of a cus- 
tom of the street car company to 
obey an ordinance giving the fire de- 
partment the right of way was admis- 
sible, where the petition pleaded the 
ordinance. Lavery v. Metropolitan St. 
Ry. Co., (Mo.App.) 148 S.W. 472; 
Taylor v. Metropolitan St. Ry. Co.. 
148 S.W. 470, 166 Mo.App. 131. (4) 
FEvidence that it was the custom of 
street railroad company’s cars to slow 
down for street crossings was ad- 
missible on the issue of contributory 
negligence of the driver of a motor 
truck, although such custom was not 
pleaded by him. Beaumont Traction 
Ce v. Arnold, (Tex.Civ.App.) 211 S. 
» 275. 


{b] Mental capacity.—Where, in a 
suit for injuries to plaintiff’s ward by 
being run over by a street car, the 
complaint does not allege that the 
ward is of a weak mind, plaintiff is 


. not entitled to prove such fact as a 


part of its main case; but where a 
witness on cross-examination testifies 
that the child jumped in front of a 
ear in motion, plaintiff is entitled to 
show in rebuttal that the boy is of 
weak mind, as bearing on the question 
of contributory negligence. Roberts v. 
Terre Haute Electric Co., 76 N.E. 323, 
895, 37 Ind.App. 664. 


[ce] Ordinance regulating the 
speed of street cars is admissible, al- 
though not pleaded, to acquit one su- 
ing for injuries in a collision with a 
street car of contributory negligence. 
Putnam v. Detroit United Ry., 129 
N.W. 860, 164 Mich. 342. ; 


51. Colo.—Denver City Tramway 
v. Martin, 98 P. 836, 44 Colo. 324. 


Iowa.—-Doherty v. Des Moines City 
Ry. Co., 121 N.W. 690, 144 Iowa 26. 


Mich.—Millette v. Detroit United 
Ry., 153 N.W. 10, 186 Mich. 6384. 


Mo.—Nolan v. Kansas City Rys. 
Co., (Mo.App.) 247 S.W. 429; Meng 
v. St. Louis, etc., R. Co., 84 S.W. 213, 
108 Mo.App. 553. 


Va.—Norfolk & P. Traction Co. v. 
ied) Adm’x, 64 S.E. 1034, 109 Va. 


[a] Warning at crossings.—An or- 
dinance requiring suitable and sea- 
sonable warning to be given of the 
approach to crossings of street cars 
Supplemented by other proof is com- 
petent evidence in an action by one in- 


jured in a collision with a street car |- 


by the negligence of the street rail- 
road company, although the ordi- 
nance is not pleaded. Denver City 
Tramway Co. v. Martin, 98 P. 836, 44 


For later cases, developments and changes in the law see Annotations, same title and section number, 


fact in the pleading.*® 


Colo. 324; San Antonio St. R. Co. v. 
Mechler, (Civ.App.) 29 S.W. 202 [aff 
30 S.W. 899, 87 Tex. 628]. 


[b] Speed ordinance.—Norfolk & 
P. Traction Co. v. Forrest’s Adm’x, 64 
S.E. 1034, 109 Va. 658. vA 


[ce] Vigilant watch ordinance. 
Meng v. St. Louis, etc., R. Co., 84 S. 
W. 218, 108 Mo.App. 553. 


[d] Discussion of rule.—‘“‘It may 
be conceded that if the ordinance be 
the basis of the action, and its viola- 
tion constitute the negligence relied’ 
on for a recovery, it should be plead- 
ed; but the contention here made 
ignores the distinction between a case 
in which the violation of the ordi- 
nance is the ‘ground of negligence’ 
relied on, and one like that at bar, 
where the ordinance is introduced as 
tending, along with other evidence, 
to prove the negligence which is al- 
leged in the declaration.” Norfolk 
& P. Traction Co. v. Forrest’s Adm’x, 
64 S.E. 1034, 1035, 109 Va. 658. 


Admissibility as evidence of negli- 
gence see infra § 451. 


52. Foster v. Kansas City Rys. Co., 
(Mo.) 235 S.W. 1070. 


Admissibility as evidence of negli- 
gence see infra § 457. 


Necessity of pleading custom gen- 
erally see Customs and Usages § 80. 


53. See supra § 435. 


54. Northern Texas Traction Co. v. 
Smith, (Tex.Civ.App.) 223 S.W. 1013. 


[a] Sounding gong.—In an action 
for injuries in a collision between de- 
fendant’s street car and an automo- 
bile, evidence of its failure to sound 
a gong was admissible, although such 
failure was not alleged, where the 
answer alleged that the motorman 
sounded the’ gong. Northern Texas 
Traction Co. v, Smith, (Tex.Civ.App.) 
223 S.W. 10138. 


55. See Negligence § 719. 


56. Ala.—Birmingham. Ry., Light 
& Power Co. v. Bason, 68 So. 49, 191 
Ala. 618; Birmingham Ry., Light & 
Power Co. v. Morris, 50 So. 198, 163 
Ala. 190; Mobile Light & R. Co. v. 
Burch, 68 So, 509, 12 Ala.App. 421. 


Ill.—Chicago General R. Co. v. 
Kriz, 94 Il.App, 277; Hast St. Louis 
Po tae R. Co. v. Snow, 88 Ill.App. 


Mass.—Benjamin v. Holyoke St. R. 
aot N.E. 95, 160 Mass. 8, 39 Am.S, 


Mich.—Bush vy. St. Joseph, etc., St. 
R. Co. 7L NAW, 8617 LES Mich" 6r3° 


Mo.—Klockenbrink v. St. Louis, 
ete., R. Co., 72 S.W. 900, 172 Mo. 678: 
Dalton vy. United R. Co., 114 S.W. 561, 
134 Mo.App. 392;  Percell v. Metro- 
politan St. R. Co., 108 S.W. 115, 126 
Mo.App. 43; Fry v. St. Louis Transit 
Co., 85 S.W. 960, 111 Mo.App. 324, 


Neb.—Omaha St. R, Co. v. Larson, 
97 N.W. 824, 70 Neb. 591. 


Pa.—Follmer v. Shamokin & Hdge- 
poe Electric Ry. Co., 5 Pa.Dist.&Co. 


Tex.—Northern Texas Traction Co. 


‘ 


Tex.Civ.App. 415. (3) 


Thus, under a general alle- 


v. Hunt, 118 S.W. 827, 54 Tex.Civ.App. 
415. 


[a] Custom and rule of company. 
—Where a traveler, who had just 
alighted from a street car, as she 
passed behind it onto an adjoining 
track, was struck by a car traveling 
in the opposite direction, evidence of 
a custom and rule of defendant, re- 
quiring the motormen of cars passing 
standing cars to ring the gong, and 
bring the passing car to a Stop with 
the front end opposite the rear of the 
standing car, was admissible on a 
count alleging negligence generally, 
not as a standard of care required, 
but as evidence of what was consid- 
ered ordinary prudence. Birmingham 
Ry., Light & Power Co. v. Morris, 50 
So. 198, 163 Ala. 190. 


[b] Excessive speed.—Where the 
petition avers the motorman’s failure 
to use any care to control the car 
which caused the injuries, the aver- 
ment is broad enough, as an allega- 
tion of negligence at common law, to 
let in evidence concerning excessive 
speed of the car, especially where no 
objection is made either to the plead- 
ing or to the evidence. Fry v. St. 
Louis Transit Co., 85 S.W. 960, 111 
Mo.App. 324. : 


{c] Failure to give warning.—(1) 
Evidence is admissible under a gen- 
eral allegation of negligence in op- 
erating a car of a failure to give warn- 
ing by ringing a bell or otherwise. 
Chicago General R. Co. v. Kriz, 94 Ill. 
App. 277. (2) Evidence of a failure 
to give warning by sounding a gong 
is admissible under a general allega- 
tion, although no statute requires 
such warning. East St. Louis Elec- 
tric R. Co. v. Snow, 88 Ill.App. 660. 
(3) Failure to give notice of ap- 
proach of cars may be shown under a 
complaint for injury from a collision, 
alleging an excessive rate of speed of 
defendant’s car, and that no care or 


‘diligence was exercised by defendant. 


Citizens’ St. R. Co. v. Abright, 42 N. 
E. 238, 1028, 14 Ind. App. 433. 


[d] Frightening team by sounding 
gong.—A general allegation of neg- 
ligence on the part of a street rail- 
way in running its car is sufficient 
to include negligence in sounding the 
gong on approaching a_ frightened 
team. Benjamin v. Holyoke St. R. 
Co., 35 N.E. 95, 160 Mass. 3, 39 Am. 
S.R. 446. 


fe] Ordinances.—(1) Under iia 
general allegation, an ordinance pro- 
hibiting the crossing either street at 
intersection where the accident 6c- 
curred by a street car or vehicle with- 
out signal from the traffic officer and 
evidence of breach thereof by the 
motorman is admissible. Mobile 
Light & R. Co. v. Burch, 68 So. 509, 
12 Ala.App. 421. (2) Evidence of an 
ordinance regulating the speed of a 
street railway car is admissible un- 
der a general averment of negligence. 
Omaha St. R..Co.' v. Larson, 97 N.W. 
824, 70 Neb. 591; Northern Texas 
Traction Co, v. Hunt, 118 S.W. 827, 54 
Cin . An ordinance 
requiring operatives of cars to keep 
a vigilant watch for vehicles, ete., 
need not be specially pleaded, and 
proof made of its acceptance, before 
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gation of negligence, proof may be made and a 
recovery sustained under the last clear chance doe- 
Where specific acts of negligence are al- 
leged, the proof must be confined to the acts al- 
leged,®® and evidence of other acts of negligence is 
not admissible unless the complaint is amended to 
. cover them.®® 


trine.®? 


Under plea of contributory negligence, plaintiff 
may avail himself of any facts which tend to dis- 
prove such negligence,°°® even though not alleged in 


his declaration or complaint.*+ 


On behalf of defendant, any proper evidence is 
admissible under a general denial which tends to 
disprove the matters put in issue by plaintiff’s al- 
Thus evidence is admissible under a 
general denial or general issue to show that defend- 


legations.*? 


reading it in evidence. 
St. Louis Transit Co., 
102 Mo.App. 110. 


[f{] Specific allegations not con- 
trolling.—A general averment of the 
negligent operation of a street car 
was not controlled or eliminated by 
specific charges of failure properly to 
equip the car, nor did a charge of a 
failure to give warning limit the 
proof on a general charge of negligent 
operation. Chicago, S. B. & N. I. Ry. 
Co. v. Roth, 107 N.E. 689, 108 N.E. 
971, 59 Ind.App. 161 (see also Neg- 
ligence §§ 6538, 722). 


57. Ross v. Brannon, 73 So. 439, 
198 Ala. 124; Langford v. San Diego 
Electric Ry. Co., 164 P. 398, 174 Cal. 
729; Charves v. San Francisco-Oak- 
land Terminal Rys., 186 P. 154, 44 Cal. 
App. 221; -Union Traction Co, of In- 
diana v. Bowen, 103 N.EB. 1096, 57 
ind.App. 661; Kentucky Traction & 
Terminal Co. v. Wilburn, 267 S.W. 


Sepetowski v. 
76 S.W. 693, 


1090, 206 Ky. 510. 


58. Coyle v. Third Ave. R. Co., 49 
N.Y.S. 1131, 18 Mise. 9 [rev 40 N.Y.S. 
362, 17 Misc. 282]; Fitzgibbons v. 
Galveston Electric Co., (Tex.Civ.App.) 
136 S.W. 1186. 5 


[a] Contract and  ordinance.—- 
Where a complaint set up a contract 
between the company and the city and 
also a municipal ordinance whereby 
it was made the company’s duty ‘to 
keep its track in proper condition, 
both the contract and ordinance are 
admissible. Birmingham Union Ry. 
Co. v. Alexander, 9 So. 525, 93 Ala. 
133. 


[b] Equipment of car with fender. 
—wWhere the negligence alleged was 
the failure to equip a car with fenders 
as provided by ordinance, evidence 
that another type of fender or life 
guard would have prevented the ac- 
cident is inadmissible. Fitzgibbons v. 
Galveston Electric Co., (Tex.Civ.App.) 
136 S.W. 1186. 


[ec] Hole in roadbed.—In an ac- 
tion for injuries to a_ hack driver 
while crossing defendant’s track, 
plaintiff’s evidence with reference to 
a hole in the roadbed was admissible 
under a petition alleging that de- 
fendant negligently allowed the earth 
to be washed and remeved from the 
rail, El Paso Electric R. Co. v. Davis, 
(Tex.Civ.App.) 83 S.W. 718. 


[ad] Stalling on tracks.—Where 
the complaint, in an action for injury 
from collision, alleged that the auto- 
mobile in which plaintiff was riding 
skidded and rolled ‘fon the street car 
tracks,” evidence that the automo- 
bile stalled on the street car tracks 


-negligence. 
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ant is not responsible for the cause of the injury,**! 
or that it was caused by the injured person’s own 
contributory negligence,®* or to show that he was- 
intoxicated at the time as tending to impair his ered- 
Under a plea of contributory negligence, 
any evidence tending to show the existence of such. 


negligence at the time is admissible,*® and, under 


registered.®7 


[§ 438] (c) Variance. 
subject to, rules in civil actions generally,®® and 
in particular in actions for negligence,®® the proof, 
in an action for injuries against a street railroad 
company, must substantially correspond with the 
pleadings,‘® and, unless cured by amendment,’! if 
there is a material variance therein it is fatal to 


was admissible. 


: Yenor v. Spokane 
AN Rys., 255 


P. 947, 143 Wash. 


59. Coyle v. Third Ave. R. Co., 40 
N.Y.S. 1131, 18 Misc. 9 [rev 40 N.Y.S. 
362, 17 Mise. 282]. 


60. Lackey v. United Rys. Co., 231 
S.W. 956, 288 Mo. 120. 


61. Lackey v. United Rys. Co., 
supra; Roanoke Ry. & Hlectric Co, v. 
Loving, 119 S.E. 82, 137 Va. 331. 


[a] Municipal ordinance.—In an 
action for the death of a pedestrian 
struck by a street car, ordinance 
(Rev. Code City of St. Louis § 2386), 
requiring cars to stop on the near side 
of the street on signal, was admissi- 
ble, although not pleaded, to rebut 
defendant's evidence of contributory 
Lackey v. United Rys. 
Co., 231 S.W. 956, 288 Mo, 120. 


62. Smith v. Paducah Traction Co., 
200 S.W. 460, 179 Ky. 322. 


[a] Thus evidence that plaintiff, 
after having been expelled from de- 
fendant’s street car, wrongfully 
climbed upon the car and was injured 
was competent under defendant’s tra- 
verse to a complaint based on its neg- 
ligence. Smith y. Paducah Traction 
Co., 200 S.W.. 460, 179 Ky. 322. 


[b] Ordinance not pleaded.—In an 
action for damages to an automobile 
struck by a street car, in which it 
was claimed that the automobile driv- 
er did not comply with the signals of 
a traffic officer, the action of the court 
in giving the street railroad benefit 
of an ordinance that “all vehicles 
must stop when directed to do so by 
the police, and upon signal from the 
police shall move on,” instead of the 
ordinance pleaded, that “drivers of 
all vehicles shall observe signals of 
traffic officers at intersecting streets,” 
was not error, aS both sections were 
applicable. North State Lumber Co. 
vy. Charleston Consol. Ry. & Lighting 
Co., 105 S.E. 406, 115 S.C. 267. 


63. Griffin v. Interurban St. R. Co., 
94 N.Y.S. 854, 46 Misc. 328 (where a 
street railroad company is sued for 
injuries to a bicycle rider by the 
spreading of the slot in the track, it 
may show under a general denial that 
it is not responsible for the spreading 
of the slot, which was the cause of 
the. accident). 


64. Sharpton v. Augusta, etc, R. 
Co., 51 S.B. 553, 72 S.C. 162 (under the 
plea of a general denial, defendant 
may show plaintiff’s intoxication, as 
tending to show contributory negli- 
gence). 


such a plea, defendant may show as evidence of 
negligence that plaintiff’s automobile was not legally - 


In accordance with, and 


65. Sharpton v. Augusta, ete, R. 
Co., supra. 3 


.66. Sharpton v. Augusta, etc.,. R. 
Co., supra (under a plea of contribu- 
tory negligence, in that plaintiff went 
on defendant’s right of way, defend- 
ant may Show, by questions to plain-: 
tiff and by his declarations, that he 
was intoxicated at the time of the 
accident). 


[a] Evidence held inadmissible.— 
(1) Where, in an action against a’ 
street railway company for injuries 
received by plaintiff while riding in 
a vehicle driven by another in con- 
sequence of a collision with a car, it 
was not claimed that the accident was 
attributable to the driver’s lack of 
control over the horse due to his man- 
ner of holding the reins, evidence of 
the driver’s habits of driving with a 
loose rein was inadmissible on the is- 
sue of plaintiff's contributory negli- 
gence. Bresee v. Los Angeles Tract. 
Co.,85-PF 15258149) Cal; 130,25 eRLA: 
N.S. 1059. (2) The exclusion of tes- 
timony to show that a car might have 
been seen at a greater distance is not 
erroneous, where the question was not 
whether plaintiff might not have seen 
the car at a greater distance, but 
whether he was guilty of negligence 
in attempting to cross with the car’ 
at the distance it actually was when 
he saw it. Omaha St. R. Co. v. Ma- 
thiesen, 103 N.W. 666, 73 Neb, 820. 


67. MacDonald v. Boston Elevated 
Ry. Co., 160 N.E. 327, 262 Mass. 475. 


Wecessity of registration see Motor 
Vehicles '§§ 74-209. 


68. See Pleading §§ 1187-1211. 
69. See Negligence § 735. 


70. Chicago Union Traction Co. v.: 
Fitzgerald, 138 Ill.App. 520. 


[a] “On the track.”—Where a deéc- 
laration alleges in one count that 
plaintiff was on the east track of the 
street railroad company when he was 
hurt, and in another that he was on 
the west track of such company, and 
the evidence shows that he was not 
on either track, but was between the 
two, and was within the space which, 
the car running on the rails occupied 
as it passed, he was on the track, 
within the meaning of the allegation 
of the declaration. Potter v. Leviton, 
64 N.E. 1029, 199° 111,93 [aff 101 Tl. 
App. 544]. 


71. South Covington & C. St. Ry. 
Co. v. Wintermeyer, 206 S.W. 157, 182 
Ky, 94. : 


Right to amend to conform to proof. 
see Pleading §§ 648-655, 
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a recovery,’? or matter of defense.73 
the proof substantially supports the pleading, any 
variance therein which does not materially affect 
the cause of action and by which defendant is not 
misled to his prejudice may be disregarded as im- 


material.’4 


[§ 439] h. Evidence7>—(1) Presumptions’® and 


72. Birmingham R., etc., Co. v. 
Brown, 44 So. 572, 152 Ala. 115; John- 
son v. Galesburg & Kewanee Electric 
Ry. Co., 193 Ill.App. 387; Hanlon v. 
South Boston Horse R. Co., 129 Mass. 
810; Flaherty v. Butte Electric Ry. 
Co., 107 P. 416, 40 Mont, 454, 135 Am, 
S.R. 630. 


[a] VWariance held material.—(1) 
Where a count alleged that the colli- 
sion occurred at a point where de- 
fendant’s track was on a public high- 
way, but the proof showed that the 
wagon was struck while on defend- 
ant’s track, not on a highway, there 
was a fatal variance as to such count. 
Birmingham R., etc., Co. v. Brown, 
44 So. 572, 152 Ala. 115. (2) A declara- 
tion alleging that defendant’s car 
was carelessly driven upon and over 
plaintiff is not supported by proof 
that another car, not carelessly driv- 
en, struck and injured him while he 
was trying to escape from the car 
earelessly driven. Hanlon v. South 
Boston Horse R. Co., 129 Mass. 310. 
(3) A count charging wanton injury 
to a person on the track is not sup- 
ported by proof of a failure to discov- 
er plaintiff’s peril, but is dependent 
on the failure of defendant’s em- 
ployees to use proper means to stop 
the car after actually discovering 
such peril. Birmingham R., etc., Co. 
v. Brown, supra. 


[b] Failure to prove specific act 
alleged.—The variance between the 
complaint, in an action for injuries to 
a child struck by a street car, which 
alleges negligence in the operation of 
the car and that had the operator shut 
off the current or applied the brakes 
the injuries- would not have been in- 
flicted, and the proof of a negligent 
failure to keep a proper lookout, 
amounts to a failure of proof, since 
the complaint narrowed the issues to 
the single act of negligence in fail- 
ing to turn off the current or apply 
the brakes. Flaherty v. Butte Elec- 
tric Ry. Co., 107 P. 416, 40 Mont. 454, 
135 Am.S.R. 630. 


73. El Paso Electric St. R. Co. v. 
Ballinger, (Tex.Civ.App.) 72 S.W. 612 
(where defendant specially pleaded 
the contributory negligence of plain- 
tiff, whose hack was struck by its 
car, to be in not passing clear over 
the track, or far enough beyond it 
for the car to clear it, it is not en- 
titled to submission of the issue of 
contributory negligence on evidence 
that he drove clear over the track, 
stopped, and, as the car was about to 
pass, backed into it). 


74. D.C.—Eckington, etc., R. Co. v. 
Hunter, 6 App.D.C. 287. 


Ill.—Siegert v. Public Service Co. of 
Northern Illinois, 208 Ill.App. 551; 
Barker v. Danville St. Ry. & Light 
Co., 193 Ill.App. 639; Razor v. Bloom- 
ington & N. Ry. & Light Co., 190 Ill. 
App. 451. 


Mo.—Schafstette v. St. Louis, ete., 
R. Co., 74 S.W. 826, 175 Mo. 142. 


Ohio.—Griffin v. Toledo, etc., R. Co., 
ee OhioCir.Ct. 547, 11 OhioCir.Dec. 


Tenn.—Memphis St. R. Co. v, Berry, 
102 S.W. 85, 118 Tenn. 581. 


Tex.—Moore v. Galveston Electric 
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However, if 


Burden of Proof*7—(a) In General. 
relating to presumptions’® and burden of proof,’® 
particularly those which apply in actions for negli- 
gence in general,®® ordinarily govern and control 
the presumptions and burden of proof in an action 


aN ere ree 
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General rules 


for injuries caused by the operation of a street. 


railroad.®1 


eee 128 S.W. 710, 60 Tex.Civ.App. 
315 

Wash.—South Tacoma Fuel, etc., 
Co:.v. Tacoma. R., etc., Co.,.97 P. 970, 
50 Wash. 686. 


[a] Wariance held immaterial. 
(1) Between an allegation in a dec- 
laration for injuries to the driver of 
a vehicle that he was driving on a 
street “at or near the track’ of de- 
fendant’s railway, and evidence that 
he was driving longitudinally on the 
track. Murphy v. Evanston Electric 
Re Co.,, 85 NiB.3334,) 230. 21E Ss 275% C2) 
Between an allegation that defendant 
“stopped” the car to permit plaintiff 
to alight, and negligently permitted it 
“to be put in motion while the plain- 
tiff was im the act of leaving the car, 
without giving him a reasonable time 
to alight safely therefrom, whereby 
he was thrown under the ear,” ete., 
and proof that the car slackened up 
only, and then started up with a sud- 
den jerk. Ridenhour y. Kansas City 
Cable R. Co., 18 S.W. 889, 14 S.W. 760, 
102 Mo. 270. (3) Between an alle- 
gation that an injury to plaintiff by 
being struck by a street car occurred 
at the crossing of a particular street, 
and evidence that he was injured at 
a point perhaps forty feet from such 
street, no objection having been in- 
terposed to the evidence, and defend- 
ant having made no claim of surprise. 
San Antonio Traction Co. v. Court, 
71 S.W. 777, 31 Tex.Civ.App. 146. (4) 
Between an allegation that plaintiff 
was injured by being pushed from a 
horse car at a crossing in the commo- 
tion caused by an approaching train, 
and proof that she was injured by 
jumping from the car in a reasonable 
effort to avoid danger. Washington, 
etc., R. Co. v. Hickey, 17 S.Ct. 661, 166 
U.S. 521, 41 L.Ed. 1101. (5) Between 
allegations that plaintiff's wagon was 
struck by defendant’s electric car, 
that the car backed away, and then 
struck the wagon again, and that 
plaintiff was injured by the second 
collision, and proof that. the injury 
was caused by the backing away of 
the car. Cincinnati St. R. Co. v. Whit- 
comb, 14 C.C.A. 183, 66 F. 915. (6) 
Between an allegation that a street 
car suddenly and without warning 
struck an automobile, and proof that 
both vehicles were going in a south- 
erly direction and paths crossing at 
an acute angle and that each may be 


said to have struck the other. Austin 
St. Ry. Co. v. Beckham, (Tex.Ciy. 
App.) 274 S.W. 1008. (7) Between 


an allegation that decedent was on a 
crossing in a perilous, position, and 
proof that peril arose before deceased 
got upon the crossing. Freeman v. 
Kansas City Public Service Co., (Mo. 
App.) 30 S.W.(2d) 176. (8) Between 
allegations that plaintiff was ap- 
proaching the crossing when he did 
certain things and was injured by be- 
ing run into, and proof that the street 
car struck the automobile one hun- 
dred and fifty feet from the crossing 
and continued to run until it reached 
the crossing. Georgia Ry. & Power 
Co. v. Tribble, 116 S.B. 207, 29 Ga.App. 
575. (9) Where, in an action for in- 
juries in a collision with a street car, 
the issues were whether plaintiff was 
free from contributory negligence, 
and the street railway company guilty 


Accordingly, the burden of proof is 


of negligence, the question whether 
the collision occurred just west or 
just east of the center line of the 
intersecting street did not change the 
issues and did not amount to a vari- 
ance. Roland vy. International Ry. 
Co., 1386 N.Y.S. 290 [aff 140 N.Y.S. 
1143, 155 App.Div. 941]. 


[b] Where collision with only one 
ear is alleged, a second collision oc- 
curring from five to ten minutes after 
the first, and before the horses could 
be removed from the track, is part of 
the same transaction, and evidence 
thereof is not at variance with the 
allegations. South Tacoma Fuel, etc., 
Co. vi ‘Tacoma, RR’, etc 10:97 Py 970; 
50 Wash. 686. 


[ec] Willful misconduct and negli- 
gence.—Where plaintiff sets forth the 
facts complained of and denominates 
them ‘willful conduct,” if the facts 
so charged constitute negligence, the 
ease should be submitted to the jury, 
although the evidence is insufficient 
to establish willful wrong. Griffin v. 
Toledo, etc., R. Co., 21 OhioCir.Ct. 547, 
11 OhioCir.Dee. 749. 


75. 
pes. 

In actions: 
Against railroad: 


Generally see Evidence 22 C.J. 


Accident: 
At crossings see Railroads §§ 
1973-2025. 
To trains see Railroads §§ 1755-— 
L759. 


Fires see Railroads §§ 1368-1421. 
Injuries to: 


Animals see Railroads §§ 1630- 
1685. | 


Licensees, trespassers, etc., on 
ee a see Railroads §§ 2249— 


Persons on highways or private 
premises near tracks see Rail- 
roads §§ 2320-2322. 


Property generally see Railroads 
§§ 1236-1238. 


For: 


Injuries from operation of motor 
vehicles see Motor Vehicles §§ 
1000-1046. 


; Injury to passenger of street rail- 
road see Carriers §§ 1424-1452. 


Negligence generally, see Negli- 
gence §§ 7386-849. 


ohio ol death see Death §§ 164— 
76. 


76. Reliance upon precautions of 
company see supra § 361. 


Violation of statute or ordinance 
as: 


OOS, negligence see supra § 
363. 


: ae Matters to be proved see supra 
78. See Evidence §§ 25-88. 
79. See Evidence §§ 13-24. 
80. See Negligence §§ 102, 738-786. 
81. See infra text and notes. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~ 
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§ 439] 


on plaintiff to establish by a preponderance of the 
evidence®? the material facts which constitute his 
alleged cause of action.’ Thus it is incumbent on 
plaintiff to prove the place of the injury,** that 
defendant or his servants was guilty of negligence 
or other misconduct as alleged,®® that such negli- 
gence or misconduct was the proximate cause of the 
injury complained of,8* and that defendant owned, 
managed or controlled the car which caused the 
injury.$* There is a strong presumption that cars 
operated on the tracks of a street railway are being 
run by the authority of the company, and not by 
strangers or by employees acting beyond the scope 
of their duties.8® In accordance with general rules,§® 
one presumption cannot be based on another pre- 
sumption.°® In the absence of evidence that the 
place of injury was on defendant’s exclusive prop- 
erty it will be presumed that the injured person was 
not a trespasser.°1 There is no presumption that 
the prosecution of a work by a corporation in the 
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public streets is unauthorized and its employees 
trespassers.°? In the absence of special evidence 
it may be presumed that street car tracks are laid 
in a public street.°* The company will be presumed 
to have had knowledge of a defect which had exist- 
ed for several days;®* but there is no presumption 
of law that a street railroad obstructs the ordinary 
travel on the highway,®® or makes it dangerous.°®® 
There can be no presumption as against facts which 
are proven.®? 


Affirmative defenses.°8 The burden is on defend- 
ant to establish by a preponderance of the evidence®® 
matters of affirmative defense. Thus where the 


failure of a driver to register his automobile? is an 


affirmative defense, the burden is on defendant to 
prove the failure to register.2 Where defendant 
claims an exemption from liability because of the 
operation of the street railroad by a licensee,* it has 
the burden of proving such exemption.® 


[a] Where a municipality has 
power to grant the use of its streets 


‘for public purposes only, a grant of 


the right to construct and operate a 
railroad through the streets will be 
presumed to be for a public purpose, 
and the mere fact that at the time of 
an accident it was transporting its 
own property is not sufficient to rebut 
this presumption and show that it 
was a private railroad. O’Neil v. 
Lamb, 6 N.W. 59, 53 Iowa 725. 


82. See infra § 460. 


83. Ala.—Birmingham Ry., Light 
& Power Co. v. Donaldson, 68 So. 596, 
14 Ala.App. 160. 


Ill.—Brun v. P. Nacey Co., 108 N.E.. 


301, 267 Ill. 353 [rev Brun v. Chica- 
go City Ry. Co., 183 Ill.App. 129. 


La.—Weiss v. New Orleans Ry. & 
Light Co., 62 So. 216, 133 La. 14. 


Mo.—John Koch & Son Livery Co. 
v. United Rys. Co. of St. Louis, 258 
S.W. 37; McAndrews v. St. Louis, 
etc., R. Co., 83 Mo.App. 233. 


Okl.—Pittsburg County Ry. Co. v. 
Hasty, 233 P. 218, 106 OKl. 65. 


Va.—Lynchburg Traction, etc., Co. 
v. Guill, 57 S.E. 644, 107 Va. 86. 


[a] Existence and acceptance of 
ordinance.—Before plaintiff can make 
an infraction of a municipal ordi- 
nance, the basis of his action against 
a street railway for damages on ac- 
count of personal injuries, he must 
show by proof the existence of such 
ordinance, and its acceptance by de- 
fendant. McAndrews v. St. Louis, 
ete., R. Co., 83 Mo.App. 233. 


84. Brun v. P. Nacey Co., 108 N.E. 
301, 267 Ill. 353 [rev 183 Il]l.App. 129]; 
Lynchburg Traction, etc., Co. v. Guill, 
57 S.E. 644, 107 Va. 86. 


[a] hus (1) where plaintiff was 
injured in a collision with a street 
ear in a highway outside the lim- 
its of a city, plaintiff has the bur- 
den of proving that the locus in quo 
was in fact a public highway. 
Lynchburg Traction, etce., Co. v. Guill, 
57 S.E. 644, 107 Va. 86. (2) One suing 
a street railway company for injuries 
by a defect on a street occupied by 
the company is required to show that 
the place of the accident was within 
the limits of the city at the time of 
the adoption of an ordinance author- 
izing the maintenance of a street rail- 
way and imposing the duty to keep 
the portion of the streets occupied by 
a street railway in good repair. Brun 
v. P. Nacey Co., 108 N.E. 301, 267 Ill. 
353 [rev 183 Ill.App. 129]. 


85. See infra § 440. 
86. See infra § 444. 


87. Mobile Light & R. Co. v. Mac- 
kay, 48 So. 509, 158 Ala. 51; Mobile 
Light, ete., Co. v. Mackay, 48 So. 509, 
158 Ala. 51; El Paso Electric Ry. Co. 
v. Terrazas, 208 S.W. 387 (error re- 
fused). 


Judicial notice of ownership see 
Evidence § 1827. 


Bamolency, of evidence see infra § 


88. Baker v. Metropolitan St. Ry. 
Co., 126 S.W. 764, 142 Mo.App. 354. 


, ae See Evidence § 27; Negligence 
38. 


90. Wilkerson v. Rushton, 84 So. 
775, 17 Ala.App. 332; Philadelphia 
City Pass. R. Co. v. Henrice, 92 Pa. 
431, 37 Am.R. 699. 


[a] Rule not violated.—(1) Tier- 
ney v. Sampsell, 172 Ill.App. 119. (2) 
Where a person while sitting on a 
railroad track is run over and killed 
under circumstances justifying the 
inference of negligence, evidence of- 
fered by plaintiff to show that de- 
ceased was subject to attacks of 
pleurisy which rendered her tempo- 
rarily helpless, to enable the jury to 
infer therefrom that she was helpless 
when run over, is not subject to the 
objection that it bases one presump- 
tion on another. Electric R., etc., Co. 
v. Brickell, 85 PB. 297, 73 Kan. 274. 


{b] Thus where a child was injured 
by being run over by a Street car, 
the fact that the driver was asleep 
at the time raises the presumption of 
his negligence, but such presumption 
will not arise from testimony show- 
ing that the drivers of such cars were 
only allowed a certain number of 
hours of sleep and rest. Philadel- 
phia City Pass. R. Co. vy. Henrice, 92 
Pa, 431, 37) Am.R. 699. 


[c] Presumption of due care on 
the part of a person injured is not a 
predicate for a presumption in favor 
of defendant that the car striking 
such person was running at a lawful 
rate of speed, and hence the latter is 
not objectionable as a presumption 
based on a presumption. Riska v. 
Union Depot R. Co., 79 S.W. 445, 180 
Mo. 168. 


91. Vincent v. Norton, etc., St. R. 
Co., 61 N.E. 822, 180 Mass. 104; Mars 
v. Philadelphia Rapid Transit Co., 154 
A. 290, 303 Pa. 80. 


92. Daum v. North Jersey St. R. 
Co., 54 A, 221, 69 N.J.Law 1 [aff 57 


A. 1132, 70 N.J.Law 338]. 


93. Vincent v! Norton & T. St. Ry. 
Co., 61 N.E. 822, 180 Mass. 104. 


94. .Worster v. Forty-Second St., 
ete, Perry: R.|Co., 50) N.Y. 2086 


95. Hawks vy. Northampton, 121 
Mass. 10. 


96. Hawks v. Northampton, 121 
Mass. 10. 


97. Paul v. United Rys. Co. of St. 
Louis, 140 S.W. 1196, 160 Mo.App. 599 
[adopting 134 S.W. 3, 152 Mo.App. 
577]; Lessig v. Reading Transit & 
Light Co., 113 A. 381, 270 Pa. 299. 


[a] Thus where the fact showed 
that an automobile was struck by a 
street car on the side, and not in the 
rear, although the driver claimed that 
he was struck from behind, it cannot 
be assumed that the fender on the 
car may have struck the rear wheel of 
the automobile and turned it around 
so that the blow was on the side. 
Lessig v. Reading Transit & Light 
Cose113-As 38h, 270, Pas299: 


98. Negligence of plaintiff see in- 
fra §§ 447-449. 


99. See infra § 460. 


1. Conroy v. Mather, 104 N.E. 487, 
217 Mass. 91, 52 L.R.A.N.S. 801; Smith 
v. Charlotte Hlectric Ry. Co., 92 S.E. 
382, 173 N.C. 489. 


Burden of proceeding with evidence 
see infra §§ 440, 442. . 


[a] Exemption under fender stat- 
ute.—In an action for death of one 
run over by a street car, in view of 
Revisal (1905) § 2616, requiring the 
use of practical fenders with a pro- 
vision that the Corporation Commis- 
sion could make exemptions, the bur- 
den is on defendant to show such ex- 
emption. Smith v. Charlotte Plectric 
Ry. Co., .92 S.E. 382, 1738 N.C. 489. 


[b] Unavoidable accident.—In a 
street car and automobile collision 
ease, defendant pleading unavoidable 
accident did not assume burden of 
proving it. El Paso Electric Co. v. 
Portillo, (Tex.Civ-App.) 37 S.W.(2d) 
219.. But see Negligence § 749 note 
62. 

2. Necessity of registration and lLi- 
cense see Motor Vehicles §§ 74-209. 


3. Dean v. Boston Elevated Ry. 
Co., 105 N.E. 616, 217 Mass. 495; Con- 
roy v. Mather, 104 N.H, 487, 217 Mass. 
91, 52 L.R.A.N.S. 801. 


4 See supra § 267. 


5. Memphis Street Ry. Co. v. Kohn, 
7 Tenn.Civ.App. 396. 
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of his injury.*® 


6 Burden of proof: 


In actions for injury to passenger of 
street railroad see Carriers §§ 1425— 
LASS 


_Last clear chance see infra § 445. 


“7, Osterholm v. Butte Electric Ry. 
Co., 199 P. 252, 60 Mont. 193; Szpyrka 
v. International Ry. Co., 210 N.Y.S. 
553, 213 App.Div. 390. 


8. See infra § 464. 


‘9. U.S.—Puget Sound Electric Ry. 
v. Benson, 253 F. 710, 165 C.C.A, 304. 


Ala.—Montgomery B. & T. Co. v. 
Woods, 70 So. 119, 194 Ala. 329; Jor- 
dan v. Alabama City, G..& A. Ry. Co., 
60 So. 309, 179 Ala. 291; Ex parte Sel- 
ma St. & Suburban Ry. Co., 59 So. 169, 
177 Ala. 473 [rev 56 So. 601, 2 Ala. 
Apprepotilh,.. Appel “v.) Selma, :St..& 
Suburban Ry. Co., 59 So. 164,°177 Ala. 
457; Wilkerson v. Ruston, 84 So. 775, 
17 Ala.App. 332; Mobile Light & R. 


Co. v. Drooks, 66 So. 824, 11 Ala.App.- 


595; Montgomery Light & Traction 
Co. v. Riverside Co., 62 So. 311; 8 Ala. 
App. 509. 


Cal.—Erdevig v. Market St. Ry. Co., 
264 P. 252, 203 Cal. 867; Thompson v. 
Los Angeles & S. D. B. Ry. Co., 134 
P. 709, 165 Cal. 748; Meredith v. Key 
System Transit Co., 267 P. 164, 91 Cal. 
App. 448 


“ Conn.—Kerr v. Connecticut Co., 140 
A. 751, 107 Conn. 304; Simuaskas vy, 
Connecticut Co., 127 A. 918, 102 Conn. 
61; Morse v. Consolidated R. Co., 71 
A. 553, 81 Conn. 395; Fay v. Hartford, 
etc., St. R. Co., 71 A. 364, 81 Conn. 330. 


Del.—Sund v. Wilmington & P. 
Praction Co., 114 A. 281, 31 Del. 328; 
Ingle v. People’s Ry. Co., 93 A. 666, 
28 Del. 376; McGowan v. Wilming- 
ton & P. Traction Co., 92 A. 1015, 28 
Del. 281; Culbert v. Wilmington & P. 
Traction Co., 82’ A. 1081, 26 Del. 253; 
Riccio v. People’s Ry. Co., 82 A. 604, 
26 Del. 235; Gismondi v. People’s Ry. 
Co., 88 A.:1386, 25° Del. 577; Hearn \v: 
Wilmington City Ry. Co., 76 A. 629, 
24 Del. 271; Truman vy. Wilmington 
City Ry. Co., 78 A. 636, 23 Del. 192 [aff 
72 A. 983, 23 Del. 197]; Lenkewicz v. 
Wilmington City Ry. Co., 74 A. 11, 23 
Del. 64; Heidelbaugh v. People’s R. 
Co., 65 A. 587; 22: Del. 209; Davis v. 
People’s Ry. Co., 64 A. 70, 21 Del. 253; 
White y. Wilmington City R. Co., 63 
A. 931, 22 Del. 105; Wood v. Wilming- 
ton City R. Co., 64 A. 246, 21 Del. 369; 
Foulke v. Wilmington City R. Co., 60 
A. 973, 21 Del. 363; Cox v. Wilming- 
ton R: Co., 538 A. 569, 20 Del. 162; Far- 
jey v. Wilmington, ete., Electric R. 
Co., 52 A. 543,19 Del. 581. 


D.C.—Barrett v. Columbia R. Co., 
20 App.D.C. 381. 


Ill.—Chicago Union Traction Co. y. 
Giese, 82 N.E. 232, 229 Ill. 260; 
Brewster vy. Rockford Public Service 
Co., 257 Ill.App. 182. 


Ind.—Terre Haute, Indianapolis & 
Eastern Traction Co. v. Krause, 109 
N.E. 760, 183 Ind. 493; Indianapolis 
St. R. Co. v. Bordenchecker, 70 N.R. 
995, 33 Ind.App. 138. 


La.—Crisman v. Shreveport Belt R. 
Co., 34 So. 718, 110 La, 640, 62 L.R.A. 


of Defendant®’—aa. In 
The burden of proof is not on defendant 
to prove itself free from negligence,’ but plaintiff 
has the burden of proving by a preponderance of 
the evidence’ the negligence of defendant relied on,” 
and that such negligence was the proximate cause 
Plaintiff is not relieved of the bur- 
den of proving defendant’s negligence although a 
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recognized,1+ or 
applies.*? 


747. 


Md.—Gitomir v. United Rys. & 
Electric Co. of Baltimore City, 146 A. 
279, 157 Md. 464; Westerman v. Unit- 
ed Rys. & Electric Co. of Baltimore, 
96 A. 855, 127 Md. 225; Garvick v. 
United Ry., ete., Co., 61 A. 138, 101 
Md. 239; Siacik v. Northern Cent. R* 
Co., 48 A. 149,.92.Md. 213. 


Mass.—Phillips v. Boston Elevated 
Ry. Co., 110 N.E. 268,222 Mass. 221; 
Halloran v. Worcester Consol. St. R. 
Co., 78 N.E. 381, 192 Mass. 104. . 


Mo.—Warner v. St. Louis & M. R. 
Co., 77 S.W. 67, 178 Mo. 125; Sanders 
v. Southern Plectric Ry. Co., 48 S.W. 
855, 147 Mo. 411; Burns v. United 
Rys. Co. of St. Louis, 158 S.W. 394, 
176 Mo.App. 330; Bennett v. Metro- 
politan St. R. Co., 99 S.W. 480, 122 Mo. 
App. 703; J. F. Conrad Grocer Co, v. 
St. Louis, etc., R. Co., 89 Mo.App. 534. 


N.Y.—Beiner v. Nassau Electric R. 
Co., 181 N.Y.S. 628, 191 App.Div. 371; 
Connor v. Metropolitan St. R. Co., 63 
N.Y.S. 509, 48 App.Div. 580; White v. 
albany R. Co., 54 N.Y.S. 445, 35 App. 

EVen oe 


N.C.—Lea v. Southern Public Utili- 
ties: Co., (VOL) S:B.. 19, 178 N.C 509: 
Lea v. Southern Public Utilities Co., 
97 S.E. 492, 176 N.C. 511. 


Okl.—Pittsburg County Ry. Co. v. 
Hasty, 223 P. 218, 106 Okl. 65. 


Pa.—Wagner v. Lehigh Traction 
Co., 61 A. 814, 212 Pa. 132; Wolsief- 
fer v. Philadelphia Rapid Transit Co., 
66 Pa.Super. 417; Odbert v. Webster, 
M. & B. & F. City St. Ry. Co., 50 Pa. 
Super. 525. 


Philippine.—Brown vy. Manila Elec- 
ie R. R. & Light Co., 20 Philippine 


R.I.—Medeiros v. United Electric 
Rys. Co., 136 A. 17; National Whole- 
sale Grocery Co. v. United Electric 
RY SOColy Alsen Ay 242.47 Ras ts 8 4s SE; 
John v. Rhode Island Co., 79 A. 1101, 
382 RI. 447. 


Va.—Virginia Ry. & Power Co. v. 
Te ae Admr., 89 S.E. 88, 119 Va. 


W.Va.—Ferguson v. Ohio Valley 
Electric Ry. Co., 95 S.E. 955, 82 W.Va. 


323. 
Direction of verdict see infra § 485. 


[a] Thus in an action for injuries 
to plaintiff's horse by an electric 
shock, alleged to have been sustained 
in stepping on one of the rails of de- 
fendant’s electric road, it is  in- 
cumbent on plaintiff to show to the 
satisfaction of the jury by a pre- 
ponderance of the proof that the in- 
jury was caused by an electric cur- 
rent, that the current came from de- 
fendant’s track, and that the current 
so came because of the fault or neg- 
ligence of defendant. Wood v. Wil- 
Pre ges City R. Co., 64 A. 246, 21 Del. 


[b] Failure to sound gong.—Where 
it is charged that the negligence of 
defendant consisted in the failure of 
its motorman to'ring his gong as he 
approached a crossing, plaintiff 
should adduce testimony to prove a 


Shifting of burden.t* I 
rules,14 the burden is on defendant to introduce. 
evidence sufficient to overcome or rebut plaintiff's 
showing where he makes out a prima facie case of — 
negligence on the part of defendant,*’ or, in some 


15 440. 
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presumption of due care on the part of plaintiff is 


the doctrine of res ipsa loquitur 


In accordance with general 


regulation, rule, or custom requiring 
the sounding of a bell or ringing a 
gong at such crossing, or that such 
signals should be given at every 
crossing of streets of the city, and 
under all circumstances. Barrett v. 
Columbia R. Co., 20 App.D.C. 381. 


{c] Motorman’s unfitness.—In an 
action for injuries to a driver struck 
by a street car running uncontrolled 
because of motorman’s collapse from 
illness, plaintiff has the burden of 
proving negligence in placing the mo- 
torman in charge of the car with no- 
tice of his unfitness. Beiner v. Nas- 
sau Electric R. Co., 181 N.Y.S. 628, 191 
App.Div. 371. 


{d] Violation of ordinance.—A 
city ordinance, exacting vigilance of |. 
employees in charge of cars to dis- 
cover any peril which might threaten 
vehicles or individuals, is not pre- 
sumed to be disregarded, and proof 
must be furnished before defendant 
can be held liable for its violation. 
J. F. Conrad Grocer Co. v. St. Louis, 
etc., R. Co., 89 Mo.App. 534. 


10. See infra § 444. 


11. Simuaskas vy. Connecticut Co., 
127 A. 918, 102 Conn. 61; Morse v. 
Consolidated R. Co., 71 A. 553, 81 
Conn. 395. - 


Presumption of due care see infra 
§§ 447, 448. 


[a] Injury to child.--Even though 
a four-year-old child could not be 
guilty of contributory negligence, in 
an action against a street railroad for 
her death by being struck by a ear, 
plaintiff is not excused from showing 
her conduct and situation when she 
was injured as bearing upon the com- 
pany’s negligence. Morse v. Consoli- 
dated R. Co., 71 A. 553, 81 Conn. 395. 


12. See infra § 442. 


13. Under res ipsa loquitur doc- 
trine see infra § 442. 


14 See Negligence § 750. 


15. Ky.—Frankfort, etc., Traction 
eoren Hulette, 106 S.W. 1193, 32 Ky. 
TSBs 


La.—Crisman y. Shreveport Belt R. 
oe 34 So. 718, 110 La. 640, 62 L.R.A. 
747. 


Mo.—Strauchon v. Metropolitan St. 
Ry. Co., 135 S.W. £4, 232 Mo. 587. 


R.I.—O’Donnell v. United Electrie 
Rye Cow 134 .A. 6430 a8 Te ict 
Samuels & Bro. v. Rhode Island Co., 
100 A, 402, 40 R.I. 232; Oliveira v. 
Rhode Island Co., 72 A. 817. 


N.S.—Wright vy. Pictou County Elec- 
tric Co., 47 N.S. 166, 11 Dom.L.R. 448, 
13 Bast.L.R. 47. 


Ont.—Wilcox v. Niagara, etc, R. 
Co., 19 Ont.W.N, 324. 
Austr.—Middleton v. Melbourne 


Tramway and Omnibus Co., Ltd., 16 
Austr.C.L.R. 572. 


[a] Negligence per se.—Where 
plaintiff proved the excessive speed 
of defendant’s car making defendant 
negligent per se, plaintiff made a pri- 
ma facie case, and the burden was on 
defendant to show it was not negli- 
gent. Strauchon v. Metropolitan St. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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jurisdictions, where defendant has suffered a de- 
fault;'® but the burden of proof!? of defendant’s 
negligence is not shifted to defendant.18 


Presumpticns. As a general rule there is no pre- ° 
sumption that defendant was guilty of negligence,® 
but, on the contrary, in accordance with general 
principles,2° in the absence of contrary evidence it 


will be presumed that defendant 
eare.?1 


Ry.Co., 135 S.W. 14, 232. Mo. 587. 


{[b] Condition of car.—Where it 
is shown that the equipment of a car 
was out of order a short time before 
the accident the burden is on defend- 
ant to show that the car was not de- 
fective at the time of the accident. 
Frankfort, ete., Traction Co. v. Hu- 
lIette, 106 S.-W. 1198, 32 Ky.L. 732. 


16. Lawler v. Hartford St. R. Co., 
43 A. 545, 72 Conn. 74 (under the prac- 
tice in Connecticut, if defendant suf- 
fers a default in an action, for negli- 
gence, it voluntarily assumes the bur- 
den of establishing by a preponder- 


ance of evidence that it was not guil-' 


ty of the negligence alleged, or that 
the person injured was guilty of con- 
tributory negligence). 


17. Burden of: 


Proof and of evidence distinguished 
see Evidence § 138. 


Proving affirmative defenses see su- 
pra § 439 


18. O’Donnell v. United lect 
Rys. Co., 134 A. 642, 48 R.I. 18. 


19. Ark.—Hot Springs St. R. Co. v. 
Hildreth, 82 S.W. 245, 72 Ark. 572. 


Cal.—Tower v. Humboldt Transit 
Coz 169; P.> 227, 176 Cal...602. 


Del.—Davis v. People’s Ry. Co., 64 
ALTO. 21 Del. 253% 


Ind.—Indianapolis St. R. Co. 
Darnell, 68 N.E. 609, 32 Ind.App. 687, 


Mo.—Kinlen v. Metropolitan St. R. 
Co., 115 S.W. 528, 216 Mo. 145; Sand- 
ers v. Southern Electric Ry: Co., 48 
S.W. 855, 147 Mo. 411. 


~ N.J.—Alvino v. Public Service Ry. 
Co., 117 A. 709, 97 N.J.Law 526. 


N.Y.—O’Neil v. Dry Dock, etc., R. 
Wow Neves O40 Dod IN. Y. oupem Ot 
123 [aff 29 N.B. 84, 129 (N.Y. 125, 26 
Am.S.R. 512]. 


Presumption arising from existence 
of defect or injury see infra § 442. 


20. See Evidence § 75. 
21. Kinlen v. Metropolitan St. R. 
Co., 115 S.W. 523, 216 Mo, 145; Thi- 


low v. Philadelphia Traction Co., 4 
Pa.Dist. 83 (in an action against a 
trolley company for damages result- 
ing from a collision, it is presumed 
that the collision was an accident). 


22. Wilfin v. Des Moines City Ry. 
Co., 156 N.W. 842, 176 Iowa 642. 


23. Hargus v. New Orleans Public 
Service, 118 So. 847, 9 La.App. 117; 
Kinlen v. Metropolitan St. Ry. Co., 115 
S.W. 523, 216 Mo. 145; Huckshold v. 
United Rys. Co. of St. Louis, (Mo. 
App.) 234 S.W. 1072 [transf 226 S.W. 
852, 285 Mo. 497]. 

24. Mobile Light & R. Co. 
Drooks, 66 So. 824, 11 Ala.App. "595: 
Crone Vv. Harrisburg Rys. Co., 143 iM 
108, 293 Pa. 428. 


In the absence of evidence to the contrary 
it may be presumed that a street car travels at a 
lawful rate of speed,?? that defendant has equipped 
its cars with proper appliances in compliance with 
the law,?* that a motorman was looking ahead and 
performing his duty,?* especially at night.?5 
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ligence.?® 


acted with due 


It 


25. Beaumont v. Beaver Valley 
Traction Co., 148 A. 87, 298 Pa. 223. 


26. Crystal v. Baltimore & B. A. 
Eeectns Ry... Cos, 132. "A. 629,/ 150M) 


27. J. F. Conrad Grocer Co. v. St. 
Louis, ete., R. Co., 89 Mo.App. 534. 


28. Duty to provide headlights see 
supra § 293. 


29. Kilgore v. Birmingham Ry 
age & Power Co., 75 So. 996, 200 ries 


30. In action for injury to: 


Passenger of street railroad see Car- 
riers §§ 1424, 1425. 


Servant see Master and Servant §§ 
1200, 1201. 


Fes: Res ipsa loquitur see infra § 


32. See Negligence § 739. 


Ry., Light & Power Co., 73 So. 950, 
198 Ala. 630. 


Cal.—Tower v. Humboldt Transit 
Co., 169 PP. 227, 176'Cal. 602, [cit Cyc]; 
Busch v. Los Angeles Ry. Corpora: 
tion, 174 “P= 665, 173 CalApp, 536,,-2 
A.L.R. 1607; Ross v. San Francisco- 
Oakland Terminal woes Conwy e: 
703, 47 Cal.App. 753 


Del.—Sund _ v. Wilmington & P. 
Traction Co.,.114 A. 281, 31. Del...328; 
Igle v. People’s Ry. Co., 93 A. 666, 28 
Del. 376; McGowan v. Wilmington & 
Pie Traction Con 92 eA.1015;. 28 Del. 
281; Culbert v. Wilmington & P. 
Traction Co., 82 A..1081, 26 Del. 253; 
Riccio v. People’s Ry. Co., 82 A. 604, 
26 Del. 235; Gismondi v. People’s Ry. 
Co:, 83) A: 136,25 Del. 577 “Hearn, ‘v. 
Wilmington City Ry. Co., 76 A. 629, 
24 Del. 271; Truman v. Wilmington 
City Ry. Co., 78 A. 686, 23 Del. 192 [aff 
72 A. 983, 23 Del. 197]; Lenkewicz v. 
Wilmington City Ry. Co., 74 A. 11, 23 
Del. 64; Heinel v. People’s R. Co., 67 
‘A. 173, 22 Del. 428. . 


Tll.— Segal v. Chicago City Ry. Co., 
256 Ill.App. 569 [motion den 171 N.H. 
922, 339 Ill. 685]; Gruenberger v. Chi- 
cago City Ry. Co., 189 Ill.App. 433. 


Ind.—Union Traction Co. v. How- 
ard, 90 N.E. 764, 173 Ind. 335; In- 
dianapolis St. R. Co. v. Darnell, 68 
N.E. 609, 32 Ind.App. 687. 


Kan.—Smith y. Kansas City Hl. R. 
Co., 60 P. 1059, 61 Kan. 862. 


Md.—Gitomir v. United Rys. & Elec- 
tric Co. of Baltimore Co., 146 A. 279, 
157 Mad. 464; Miller v. United R., etc., 
Co., 69 A. 686, 108 Md. 84, 17 L.R.A. 
N.S. 978; Garvick v. United R., etc., 
Co., 61 A. 138, 101 Md. 239. 


Mass.—Reardon v. Boston Elevated 
Ry. Co., 141 N.H. 857, 247 Mass. 124; 
Parsons v. Boston Elevated Ry., 128 
N.H. 712, 236 Mass. 415; Carney v. 
Boston Elevated Ry., 98 N.E. 605, 212 


App.Div. 885; 
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will not be presumed that the lights on the car were 
not burning before daylight,?* or that defendant 
violated an ordinance.?? 
the use of a headlight?® however powerful, is neg- 


It cannot be presumed that 


[§ 441] bb. Existence of Defect or Happening of 
Accident or Injury?°—(aa) In General. 
presumption may arise from the nature and circum- 
stances of the accident,?! in accordance with gener- 
al rules,*? in the absence of statute mere proof of 
the accident or injury ordinarily is not a sufficient 
basis for a presumption of negligence on the part of 
defendant,** or on the part of the person injur- 


While a 


Mass, 179. 


Mich.—Felske v. Detroit United Ry., 
130 N.W. 676, 166 Mich. 367. 


Mo.—Papamichael v. Wells, (App.) 
33 S.W.(2d) 1058; Burns vy. United 
Rys. Co. of St. Louis, 158 S.W. 394, 
176 Mo.App. 330; Hornstein v. United 
R. Co., 70 S.W. 1105, 97 Mo.App. 271. 


Mont.—Osterholm v. Butte Electric 
Ry. Co.,- 199 P.. 252, 60 ‘Mont: 9193. 


N.J.—Ryan v. Public Service Ry. 
Co., 128 A. 158, 101 N.J.Law 361; Alvi- 
no v. Public Service Ry. Co., 117 A. 
709, 97 N.J.Liaw 526; Anderson v. 
Public Service Corp. of New Jersey, 
73 A. 840, 78 N.J.Law 285. 


N.Y.—Loudoun v. Bighth Ave. R. 
Co., 162 N.Y. 380, 56 N.E. 988; Szpyr- 
ka v. International Ry. Co., 210 N.Y.S. 
558, 213 App: Div. 3905: -Carley” wv. 
Joline, 144 N.Y.S. 1018, 159 App.Div. 
780 [aff 107 N.E. 1074, 213 N.Y. 691]; 
Zang v. Joline, 143 N.Y.S. 858, 159 
Tully v. New York City 
R. Co., 111 N.Y.S. 919, 127 App.Div. 
688; Keating v. Metropolitan St. R. 
Co., 94 N.Y.S. 117, 105, App.Div. 362; 
Belford v. Brooklyn Heights R. Co., 
83 N.Y.S. 836, 86 App.Div. 388; For- 
tunato v. Union Ry. Co. of New York 
City, 172 N.Y.S. 119; Moore v. Joline, 
P28 IN LY Se Lit 


N.C.—Moore v. Charlotte Electric 
R., etc., Co., 48 S.E. 822, 136 N.C. 554. 
67 L.R.A. 470. ? 


Ohio.—Kelcik v. Cleveland Ry. Co.; 
156 N.E. 248, 24 OhioApp. 82. 


Pa.—Benson v. Philadelphia Rapid 
Transit Co., 93 A. 1009, 248 Pa. 302; 
Lanning v. Pittsburg Rys. Co., 79 A. 
136, 229 Pa. 575; Kepner v. Harris- 
burg Traction Co., 38 A. 416; 183° Pa. 
24; Munkenbeck v. Philadelphia 
Rapid Transit Co., 92 Pa.Super. 442; 


Wolsieffer v. Philadelphia Rapid 
Transit Co., 66 Pa.Super. 417; Liv- 
ingstone. v. Pittsburgh Rys. Co., 


64 Pa.Super. 593; Douds v. Beaver 
Valley Traction Co., 54 Pa.Super. 477; 
Zercher v. Philadelphia Rapid Transit 
Co.,. 50 Pa.Super. 324; Patterson v. 
Pittsburg Rys. Co., 37 Pa.Super. 212; 
Jones v. Greensburg, ete., St. R. Co., 
9 Pa.Super. 65, 43 Wkly.N.C. 298; 
Quinby v. Chestér St. R. Co., 3 Lanc.L. 
Rev. 200; Cresey Vv. Railroad Sore 
Leg.Gaz. 15. 


Philippine.-—Brown v. Manila Elec- 
tric R., etc., Co., 20 Philippine 406. 


R.I.—National Wholesale Grocery 
Co. v. United Electric Rys. Co., 133 A. 


242, 47 RL. 334. 

Tex.—Texas. Hlectric Ry. Co. v. 
Crump, , .(Civ.App.) 212 SW sesso: 
North Side St. R. Co. v. Want, 15 
S.W. 40, 4 Tex.A.Civ.Cas. § 167. 


[a] “hus where plaintiff alighted 
from a street car, and, just as he pass- 
ed around behind it, was struck by 
another car going in the opposite di- 
rection on the next track; negligence 
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ed.34 


happening of the accident.®*® 


[§ 442] (bb) Res Ipsa Loquitur. 
with, and subject to, rules elsewhere considered,** 
the doctrine of res ipsa loquitur applies where the 
accident or injury is such that in the ordinary course 
of events it does not occur if the person controlling 
the instrumentality uses proper care, and proof of 
the happening of the accident in the absence of 
evidence to the contrary is presumptive evidence of 
negligence on the part of defendant.** Whether the 
doctrine should be held applicable to a given state 


of the street car company cannot be 
inferred from the mere happening of 
the injury. Hornstein v. United R. 
Co., 70 S.W. 1105, 97 Mo.App. 271. 


[b] Injury to live stock.—Negli- 
gence of a street railroad cannot be 
presumed from the mere fact that 
live stock is injured or killed by its 
car at a point where the’ statute does 
not require its tracks to be fenced. 
Terre Haute, Indianapolis & Hastern 
Traction Co. v. Krause, 109 N.E. 760, 
183 Ind. 493. 


34. See infra § 447. 
835. See infra §§ 447, 448. 


36. Casey v. Chicago Rys. Co., 109 
N.E. 984, 269 Ill. 386, L.R.A.1916B 
824 [rev 190 Ill.App. 56]. 


37. Res ipsa loquitur in general 
see Negligence §§ 768-786. 


38. Cal.—Sallee v. United Rail- 
roads of San Francisco, 180 P. 74, 40 
Cal.App. 51. 


Tll.— Chicago Union Traction Co. v. 
Giese, 82 N.E. 232, 229 Ill. 260; Chica- 
go City R. Co. v. Barker, 70 N.B. 624, 
209 Ill. 321; Gleason v. Chicago City 
Ry. Co.; 187 Ill.App. 431; Giese v. 
Chicago Union Traction Co., 177 Ill. 
App. 635; Kunkel vy. Chicago Consol. 
Traction Co., 156 Ill.App. 393; Chica- 
Soucity: R.. Conive Hick, 111 TzApp. 
452 [aff 70 N.H. 624, 209 Ill. 321]; 
Chicago City R. Co. v. McLaughlin, 
eee: 496 [aff 34 N.B. 796, 146 Il. 
esye30 |e 


Me.—Mansell v. Lewiston, A. & W. 
St. Ry., 85 A. 473, 109 Me. 580. 


Mass.—Hull v. Berkshire St. Ry. 
Co., 104 N.E. 747, 217 Mass. 361; Ug- 
gla v. West End Street Railway Co., 
Ss 1126, 160 Mass. 351, 39 Am. 


Mo.—Gibbons v. Wells, (App.) 293 
S.W. 89; Burns v. United Rys. Co. 
of St. Louis, 158 S.W. 394, 176 Mo.App. 
330; Kalver v. Metropolitan St. Ry. 
Co., 148 S.W. 130, 166 Mo.App. 198; 
Baker v. Metropolitan St. Ry. Co., 126 
S.W. 764, 142 Mo.App. 354; Minister 
v. Citizens Ry. Co., 53 Mo.App. 276. 


Neb.—Mercer v. Omaha & C. B. St. 
Ry. Co., 188 N.W. 296, 108 Neb. 532; 
BaccaweOmaha 6 Co BL OSt. Ry. (Co: 
152 N.W. 315, 98 Neb. 73 [rev 148 N.W. 
76, 96 Neb. 447]. 


N.J.—Najarian v. Jersey City, H. & 
emt e ee OO, slomALs D2 Us Til Nic dg Luaaw. 
704, 23 L.R.A.N.S. 751; Trenton Pass. 
R. Co. v.-Cooper, 37 A: 730, 60 N.J. 
ae 219, 64 Am.S.R. 592, 88 L.R.A. 


N.Y.—Hogan y. Manhattan R. Co., 
43 N.E. 403, 149 N.Y. 28; Volkmar v. 
Manhattan R. Co., 31 N.E. 870, 134 
N.Y. 418, 30 Am.S.R. 678; Walters v. 
Syracuse Rapid Transit Co., 71 N.Y.S. 
8538, 64 App.Div. 155; Kister v. Man- 


The mere fact that a decedent may be pre- 
sumed to have exercised due care®® raises no pre- 
sumption of defendant’s negligence from the mere 
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of facts is a question not always easy of determina- 
While in some decisions the maxim may be 
limited to cases where there is a contractual rela- 


tionship,*® as is also elsewhere noted,*! generally 


In accordance 


hattan Ry. Co., 58 N.Y.S. 132, 40 App. 
Div. 448; Maher v. Manhattan R. Co., 
6 N.Y.S. 309, 53 Hun 506; Goll v. Man- 
hattan R. Co., 5 N.Y.S. 185, 57 N.Y. 
Super. 74 faff 26 NE. 756,°125 N.«y. 
714]; Morsemann v. Manhattan R. Co., 
10°N. Y.S; 105, 16 Daly 2493, Brooks) v- 
Kings County ali Cong coon. 
1031, 4 Misc. 288 [aff 39 N.B. 493, 144 
N.Y. 647]; Anderson v. Manhattan 
Elevated R. Co., 21 N.Y.S. 1, 1 Misc. 
504; Sturza v. Interborough Rapid 
Transit) Co., 113. N.YIS.. 974. 


R.I.—Washington v. Rhode Island 
Co., 70 A. 913. 


Tenn.—Memphis St. R. Co. v. Kart- 
right, 75 S.W. 719, 110 Tenn. 277, 100 
Am.S.R. 807; Chattanooga Electric R. 
Co. v. Mingle, 56 S.W. 23, 103 Tenn. 
667, 76 Am.S.R. 703. 


Va.—Richmond R., etc., Co. v. Hud- 
gins, 41 S.E. 736, 100 Va. 409. 


Man,.—Alliance Ins. Co. v. Winnipeg 
Electric Ry. Co., 31 Man. 251. 


39. Gibbons vy. Wells, (Mo.App.) 
293 S.W. 89. 

40. See Atlanta R., etc. Co. v. 
Johnson, 48 S.E. 389, 120 Ga. 908 


(where it is said that a statute pre- 
suming negligence on proof of injury 
is a concrete expression of the doc- 
trine of res ipsa loquitur and except 
in cases of injury to passengers is 
in derogation of the common law). 


Apvlication of doctrine in case of 
passenger see Carriers §§ 1426-1434. 


41. See Negligence § 776. 


42. Who are passengers see Car- 
riers §§ 10387-1062. 


43. Burns v. United Rys. Co. of St. 
Louis, 158 S.W. 394, 176 Mo.App. 330; 
Kalver_ v. Metropolitan St. Ry. Co., 
148 S.W. 130, 166 Mo.App. 198; Mer- 
cer iv,Omahare CiBbsstl Ry. Con 18s 
N.W. 296, 108 Neb. 532; Anderson v. 
Manhattan Hlevated R. Co., 21 N.Y.S. 
1, 1 Misc. 504. 


44. Chicago Union Traction Co. v. 
Giese, 82 N.E. 232, 229 Ill. 260; Glea- 
son v. Chicago City Ry. Co., 187 Ill. 
App. 431; Giese v. Chicago Union 
Traction Co., 177 Ill.App. 685; Kunkel 
v. Chicago Consol. Traction Co., 156 
Ill.App. 393; Kalver v. Metropolitan 
St. Ry. Co., 148 S.W. 130, 166 Mo.App. 
198; Baker v. Metropolitan St. Ry. 
Co., 126 S.W. 764, 142 Mo.App. 354; 
Alliance Ins. Co. v. Winnipeg Elec. 
Ry: Co., =81 Mane 251, 


45. Mercer v. Omaha & C. B. St. 
Ry. Co., 188 N.W. 296, 108 Neb. 532: 
Najarian v. Jersey City, H.-& P. St. 
R. Go., (78, A. 527, 77 N.Jiduaw. 704, 23 
L.RVA.N-S. W651; 


[a] Switch on premises.—The fact 
that the switch is located on defenda- 
ant’s premises does not prevent the 
application of the doctrine. Mercer 
v. Omaha & C. B. St. Ry. Co., 188 


a contractual relationship such as passenger and 
carrier*? is not necessary.** 
held applicable where a person has been injure@ 
by reason of the derailment of a car,** the deflec- 
tion of a car by a split switch,*> by being struck 
or caught by a trolley rope,*® pole,** or wire;*® or 
by objects*® projecting from the car, or by the escape 
of electricity from the rails,°° or by the fall of a 
bolt or bar or other object from an elevated struc- 
ture,°! or where a car is running along a street with 


The doctrine has been 


N.W. 296, 108 Neb. 532. 


46. Sallee v. United Railroads of 
San Francisco, 180 P. 74, 40 Cal.App. 
51. 


47. Toby v. Scranton Ry. Co., 245 
F. 365; Hull v. Berkshire St. Ry. Co., 
104 N.E. 747, 217 Mass. 361; Wash- 
ington v. Rhode Island Co., (R.I.) 70 


A. 913. 


[a] Thus, where a trolley pole, 
which has come off the trolley wire 
and which has been banging the cross 
wires for some time, becomes discon- 
nected from the spring and falls on 
a driver of a vehicle in the street, in- 
juring him, the company has the bur- 
den of explaining its failure to stop 
the car forthwith, or to control the 
pole by the rope, and on its failure to 
sustain such burden a recovery is 
proper. Washington vy. Rhode Island 
Co., (R.I.) 70 A. 913. 


48. Uggla v. West End Street Rail- 
way Co., 35 N.B. 1126, 160 Mass. 351, 
39 Am.S.R. 481; Gibbons v. Wells, 
(Mo.App.) 293 S.W. 89; Walters v. 
Syracuse Rapid Transit Co., 71 N.Y.S. 
853, 64 App.Div. 150; Memphis St. 
Re "Co. Yv. arene hte 75S: Wet Ose 
Tenn. 277, 100 Am.S.R. 807. 


49. Burns v. United Rys. Co. of 
ar Louis, 158 S.W. 394, 176 Mo.App. 


50. Trenton Pass. R. Co. v. Coop- 
er, 27 A. 730, 60 N.J.Law 219, 64 Am. 
S.R.-592, 38 LUR.A. 638%, 


Injury by electricity in general see 
Hlectricity § 63. 


51. Hogan v. Manhattan R. Co., 43 
N.E. 408, 149 N.Y. 238; Volkmar v. 
Manhattan Ry. Co., 31 N.E. 870, 134 
N.Y. 418, 30 Am.S.R. 678; Kister v. 
Manhattan Ry. Co., 58 N.Y.S. 132, 40 
App.Div. 441; Maher v. Manhattan R. 
Co., 6 N.Y.S. 309, 58 Hun 506: Goll. 
v. Manhattan R. Co., 5 N.Y.S. 185, 57 
N.Y.Super. 74 [aff 26 N.E. 756, 125 
N.Y. 714]; Morseman vy. Manhattan 
Re. Co., "10: NVY.S2-105," 16 “Daly 249: 
Anderson vy. Manhattan El. R. Co., 21 
N.Y.S. 1, 1 Mise. 504; Sturza v. In- 
we wees Rapid Transit Co., 113 N. 


fa] Thus the falling from an ele- 
vated railroad structure of a crowbar 
which Was in use by an employee re- 
pairing the track, whereby a person 
in the street below was injured, raises 
a presumption of negligence, which is 
not overcome by proof that the crow- 
bar was dropped through the em- 
ployee’s efforts to save himself from 
falling. Morsemann vy. Manhattan R. 
Co., 10 N.Y.S. 105, 16 Daly 249. 


([b] Injury in avoiding object.— 
Where plaintiff was injured by a fall 
as a result of avoiding a piece of iron 
which fell from an elevated structure, 
a presumption of negligence arose. 
Brooks v. Kings County El. R. Co., 23 
N.Y.S. 1031, 4 Misc. 288. 


For-later cases, developments and changes in the law see Annotations, same title and section number, 


Ny 


§ 442] 


no one in control.®2 


of a collision.57 


Shifting of burden. Where the proof of the acci- 
dent gives rise to the application of the doctrine of 
res ipsa loquitur, in accordance with general rules,*§ 
the burden®® is on defendant to rebut the presump- 
tion of negligence cast on him,®° but, in accordance 


52. Chicago City R. Co. v. Barker, j 


70 N.H. 624, 209 Ill. 321; Chicago City 
R. Co. v. Eick, 111 Ill.App. 452 [aff 
70 N.B. 624, 209 Ell. 321]. 


53. Papamichael v. Wells, (Mo. 
App.) 33 S.W.(2d) 1058; Ashby v. Vir- 
ginia Ry. & Power Co., 122 S.H. 104, 
138 Va. 310. 


fa] Thus, where a pedestrian was 
struck by a street car after being 
struck by an automobile, the res ipsa 
loquitur doctrine did not apply. _Pa- 
pamichael v. Wells, (Mo.App.) 33 S.W. 
(2d) 1058. 


54, Ross v. San Francisco-Oakland 
Terminal Rys. Co., 191 P. 703, 47 Cal. 
App. 753: Tower v. Humboldt Transit 
Co., 169 P. 227, 176 Cal. 602; Adams v. 
Metropolitan St. Ry. Co., 81 N.Y.S. 
553, 82 App.Div. 354. 


[a] “hus where plaintiff is injured 
by falling over a fender attached toa 
standing car at night, by reason of 
the fact that the car is unlighted or 
unguarded by a motorman, such fact 
does not constitute prima facie evi- 
dence of defendant’s negligence, under 
the doctrine of res.ipsa loquitur, so 
as to render it incumbent on defend- 
ant to show absence of negligence in 
permitting the car to remain in such 
condition. Adams v. Metropolitan St. 

x ConseSt Ne YES Boe. 625 FAD DED IV. 
354. 


55. Carney v. Boston Flevated Ry., 
98 N.E. 605, 212 Mass. 179; Alvino v. 
Public Service Ry..Co., 117 A. 709, 97 
N.J.Law 526. 


[a] Spark from electric shoe of 
elevated.—In an action for injuries to 
a street car passenger by a spark from 
the electric shoe of an elevated train 
striking her in the eye, plaintiff was 
not entitled to recover under the doc- 
trine res ipsa loquitur. Carney v. 
Boston Elevated Ry., 98 N.E. 605, 212 
Mass. 179. 


56. Sander v. Garrison, 164 N.E. 
36, 249 N.Y. 236; Thomas v. Youngs- 
town Municipal Ry. Co., 174 N.H. 252, 
122 OhioSt. 610. 


[a] Fall of lock from_ elevated 
structure.—Where plaintiff was in- 
jured by a lock falling from an ele- 
vated structure to the street, it will 
not be presumed that the lock was 
under the control of defendant and 
negligently thrown from its structure. 
Sandler v. Garrison, 164 N.B. 36, 249 
N.Y. 236. 


[b] Fall of board from bridge.— 
Where a bridge, from which a board 
fell or was suspended, injuring plain- 
tiff, was not in defendant railway’s 
exclusive control, res ipsa loquitur 
doctrine was inapplicable. Thomas v: 
Youngstown Municipal Ry. Co., 174 
N.E. 252, 122 OhioSt. 610. 


[60 C. J.— 36] 


The doctrine of res ipsa loqui- 
tur does not apply where there is no want of evidence 
as to the cause of the accident and the manner in 
which it oceurred,°* or where the proof leaves room 
for a different presumption or inference,*+ or where 
it is shown that the accident might have happened 
as the result of one of several causes,®>> or where 
the object producing the injury was not in the cus- 
tody or under the control of defendant;®* nor does 
it apply, ordinarily, where there is merely a showing 
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den of proof.®? 


recognized.®4 
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with rules elsewhere considered,*+ the application 
of the doctrine does not operate to shift the bur- 


In Michigan, as is also Aico writers noted,°* it would 
appear that the doctrine of res ipsa loquitur is not 


In Pennsylvania in actions for injuries to per- 
sons other than passengers®® through the operation 
of a street railroad, it would appear that mere proof 


of the fact of the accident or injury without more 
does not raise a presumption of negligence in any 


case.®6 


57. Cal.—Busch y. Los Angeles Ry. 
Corporation, 174 P. 665, 178 Cal. 536, 
2 A.L.R. 1607; Tower v. Humboldt 
Transit ©o., 69 Ps .227. 176 -Calke6025 
Ross v. San Francisco-Oakland Ter- 
minal Rys. Co., 191 P. 703, 47 Cal. 
App. 753. 


Mass.—Reardon v. Boston Elevated 
Ry. Co., 141 N.E. 857, 247 Mass. 124. 


N.J.—Alvino v. Public Service Ry. 
Co., 117 A. 709, 97 N.J.Liaw 526. 


N.Y —Szpyrka v. International Ry. 
Co., 210 N.Y.S. 553, 213 App.Div. 390; 
Fortunato vy. Union Ry. Co. of New 
York ‘City, 1722N-Y,.S. 119: 


Ohio.—Kelcik v. Cleveland Ry. Co., 
156 N.E. 248, 24 OhioApp. 82. 


R.I.—National Wholesale Grocery 
Co. v. United Electric Rys. Co., 133 A. 
242, 47 R.T. 334. 


[a] Collision between street cars. 
—The fact that the back end of one 
car is struck by the front end of an- 
other while passing over a crossing, 
on which the cars of the different 
lines have equal rights, of itself and 
without explanation, raises a pre- 
sumption of negligence on the part of 
the colliding car. Chicago City R. Co. 
v. McLaughlin, 40 Ill.App. 496 [aff 
34 N.E. 796, 146 Ill. 3538]. 


58 See supra § 440. 
59. Burden of: 


Proof and of evidence distinguished 
see Evidence § 13. 


Proving affirmative defenses see su- 
pra § 439. 


60. I1ll.—Chicago Union Traction 
Co. v. Giese, 82 N.H. 232, 229 Ill. 260; 
Giese v. Chicago Union Traction Co., 
177 Tll.App. 635; Kunkel v. Chicago 
Consol. Traction Co., 156 Ill.App. 393. 


Mo.—Burns v. United Rys. Co. of 
St. Louis, 158 S.W. 394, 176 Mo.App. 
330; Kalver v. Metropolitan St. Ry. 
Co., 148 S.W. 130, 166 Mo.App. 198. 


N.J.—Najarian v. Jersey City, H. & 
Pest. Rano: els chs 520.0 (ie N.d Liaw 
704, 23 L.R.A.N.S. 751; Trenton Pass. 
Ry Co. ve. Cooper, 72.05, Auss G3.0;-260 Nude 
Law 219, 64 Am.S.R. 592, 38 L.R.A. 
637. 


N.Y.—Hogan v. Manhattan R. Co., 
43 N.B. 403, 149 N.Y. 23; Volkmar v. 
Manhattan Ry. Co., 31 N.E. 870, 134 
N.Y. 418, 30 Am.S.R. 678; Wiedmer v. 
New York El. R. Co., 41 Hun 284 [rev 
on other grounds 21 N.B. 1041, 114 
N.Y. 462]; Brooks v: Kings County 
Hl. R. Co., 23 N.Y.S. 1081, 4 Misc. 288 
[aff 89 N.E. 493, 144 N.Y. 647]. 


Pa.—Campbell Vv. Consolidated 
Traction Co., 50 A. 829, 201 Pa. 167. 


R.I.— Washington v. Rhode Island 
Co., 70 A. 913. 


The doctrine is said to apply only in cases 
where there is an absolute duty or a contractual 
relationship with the street railroad.*? 
proof of the injury coupled with other evidence, al- 
though circumstantial, is sufficient,®’ and accord- 


However, 


Man.—Alliance Ins. Co. v. Winni- 
peg Elec. Ry. Co., 31 Man. 251. 


61. See Negligence § 783. 


62. Mercer v. Omaha & C. B. St. 
Ry. Co., 188 N.W. 296, 108 Neb. 532; 
Szpyrka v. International Ry. Co., 210 
N.Y.S. 553, 213 App.Div. 390. 


63. See Negligence § 764. 


64. Burghardt v. Detroit United 
Ry.,-173 N.W. 360, 206. Mich. 545, 5 
A.L.R. 1338; Felske v. Detroit United 
Ry., 130 N.W. 676, 166 Mich: 367. 


[a] Derailment of car.—The de- 
railment of the rear truck of a street 
car was insufficient_alone to estab- 
lish a prima facie case of negligence. 
Felske v. Detroit United Ry., 130 N.W. 
676, 166 Mich. 367. 


65. ‘Application of doctrine in case 
SE tig fem hae see Carriers §§ 1426— 


66. Dougherty v. Philadelphia Rap- 
id Transit Co., 101 A. 344, 257 Pa. 118; 
Benson vy. Philadelphia Rapid Transit 
Co., 938 A. 1009, 248 Pa. 302; Munken- 
beck v. Philadelphia Rapid Transit 
Co., 92 Pa.Super. 442; Livingstone v.. 
Pittsburgh Rys. Co., 64 Pa.Super. 593; 
Douds v. Beaver Valley Traction Co., 
54 Pa.Super. 477; Zercher v. Phila- 
delphia Rapid Transit Co., 50 Pa. 
Super. 324. Contra Toby v. Scranton 
Ry. Co., 245 F. 365 (holding that the 
doctrine of res ipsa loquitur applies, 
where the trolley pole of a street car 
in use falls, injuring a pedestrian). 


[a] Falling trolley pole.-—The mere 
proof that a pedestrian was struck 
by a falling trolley pole does not raise 
a presumption of negligence. Ben- 
son v. Philadelphia Rapid Transit Co., 
93 A. 1009, 248 Pa. 302; Zercher v. 
Philadelphia Rapid Transit Co., 50 
Pa.Super. 324. 


[b] Falling trolley wire.—(1) 
Where plaintiff's horses were fright- 
ened by the falling of a trolley wire 
which did not touch them, there was 
no presumption of negligence. Kep- 
ner v. Harrisburg Traction Co., 38 A. 
416, 183 Pa. 24. (2) The death of 
plaintiff's horses by contact with a 


falling trolley wire raised no pre- 
sumption. Patterson v. Pittsburg 
Rys. Co., 37 Pa.Super. 212. (3) The 


mere proof that a falling trolley wire 
upset an automobile in which plain- 
tiff was riding raised no presumption. 
Douds vy. Beaver Valley Traction Co., 
54 Pa.Super. 477. 


See also Electricity § 63 note 25 [a]. 


67. Kepner y. Harrisburg Traction 
Co., 38 A. 416, 183 Pa. 24; Zercher v. 
Philadelphia Rapid Transit Co., 50 Pa. 


Super. 324; Patterson vy. Pittsburg 
Rys. Co., 37 Pa.Super. 212. 
68. Dougherty v. Philadelphia 
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ingly a presumption of negligence has been recog- 
nized®® where the injury oceurs by reason of the 
deflection of a car by a split switch,’ or by the 
derailment of a car,’t or by a detached trolley 


pole.*? 


[§ 443] (cc) Statutory Provisions. 
in some jurisdictions on proof by plaintiff of a loss 
or damage to person or. property incurred or sus- 
‘tained by reason of the operation of a street rail- 
road, a presumption arises that the injury was _ 
caused by the negligence of defendant and the bur- 
den of proving freedom from negligence is on de- 
Statutes pertaining to such presump- 
tion in actions for injuries against railroads‘’® have 
been held applicable,‘® and inapplicable,** in ac- 
tions for injuries due to the operation of a street 
railroad. The statutes are inapplicable where plain- 


fendant.*4 


Rapid Transit Co., 101 A. 344, 257 Pa. 
118. 


69. Campbell v. Consolidated Trac- 
tion Co., 50 A. 829, 201 Pa. 167. 


[a] Backing of car.—Where a 
street car backed into plaintiff's wag- 
on standing on track, negligence was 
presumed. Campbell v. Consolidated 
Traction.Co., 50 A.. 829, 201 Pa. 167. 


70. Geiser v. Pittsburg Rys. Co., 
72 A. 351, 223 Pa. 170 (where there 
was evidence of the defective condi- 
tion of the switch). 


71. Caffrey v. Philadelphia Rapid 
Transit Co., 94 A. 924, 249 Pa. 364 
(where there was evidence that cars 
jumped the track at the same place 
on previous occasions). 


72. Dougherty Vv. Philadelphia 
dapid Transit Co., 101 A. 344, 257 Pa. 


73. See statutory provisions, 
74 See cases infra this note. 
[a] Milling of dog.—Code § 2326, 


making the killing of any cattle or 
other live stock prima facie negli- 
gence on the part of a railroad does 
not apply to dogs. Moore y. Char- 
lotte Electric R., etc., Co., 48 S.E. 822, 
136 N.C. 554, 67 L.R.A. 470. 


[b] In Mississippi (1) L. (1912) ¢ 
215 (Hemingway Code § 1645) amends 
Code (1906) § 1985 by including the 
presumption against railroad corpo- 
rations, companies and individuals 
using engines, locomotives, ete., pro- 
pelled by steam, electricity, gas, gas- 
oline, or lever power. See Krebs v. 
Pascagoula St. Ry. & Power Co., 78 
So. 753, 117 Miss. 771 (where, how- 
ever, the statute was held inapplica- 
ble to an interurban street railroad 
because facts were shown on trial as 
to how the injury occurred). (2) 
Code (1906) § 1985, before amendatory 
act of L. (1912) ¢ 215, providing that, 
in actions against railroads for dam- 
ages to persons or property, proof of 
injury by locomotives or cars shall 
be prima facie evidence of negligence, 
did not apply to a street railroad. 
Pascagoula St. Ry. & Power Co. v. 
Brondum, 50 So. 97, 96 Miss. 28. 


75. Statutory presumption against 
railroads: 


. Accident: 


At crossings see Railroads § 1976. 

To trains see Railroads § 1755. 
For injuries: 

By fire see Railroads §§ 1245, 1372. 
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tiff fails to show that the injury was caused by de- 
The statutes are said to be a concrete 
and modified expression of the doctrine of res ipsa 
loquitur,’® and to the extent that the statutes raise 


a presumption in cases other than those of injuries 
to passengers they are in derogation of the common 


By statute™ 


For injuries: —Continued 


Tos 
Animals see Railroads §§ 1632- 
1637. 
Licensees, trespassers, ete., on 


premises see Railroads § 2250. 


Persons on highways or private 
premises near tracks see Rail- 
roads § 2320. 


Property generally see Railroads 
§ 1236 
76. See cases infra this note. 


[a] In Florida L. (1891) c 4071 § 
1 [Gen. St. (1906) § 3148; Rev. Gen. 
St. (1920) § 4964] providing that a 
presumption of negligence against a 
railroad company shall exist by rea- 
son of injury from the operation of 
locomotives, cars on other machinery 
is applicable to street railroads. Ste- 
vens v. Tampa Electric Co., 88 So. 303, 
81 Fla. 512; Jacksonville Hlectrie Co. 
v. Adams, 39 So. 183, 50 Fla. 429; 
Consumers’ Hlectric Light, ete., Co. v. 
Pryor, 32 So. 797, 44 Fla. 354. 


[b] In Georgia Civ. Code (1895) § 
2321 [Civ. Code (1914) § 2780], pro- 
viding that negligence of a railroad 
company shall be presumed for any 
damage done to persons, stock, or 
other property by the running of loco- 
motives, cars, or other machinery, un- 
less the company shows due care, 
applies to street railroads. Cordray 
v. Savannah, etc., R. Co., 43 S.E. 755, 
117 Ga. 464. : 


77. See cases infra this note. 


[a] In Alabama (1) Code (1907) § 
5476, placing on a railroad company 
the burden of proving freedom from 
negligence in actions for injuries to 
persons or property, does not apply to 
street railroads. Montgomery B. 
T. Co. v. Woods, 70 So. 119, 194 Ala: 
329; Alabama City, G. & A. Ry. Co. 
v. Bessiere, 66 So. 805, 190 Ala. 59; 
Jordan v. Alabama City, G. & A. Ry. 
Co.,, 60 So. 309, 179 Ala, 291; Ex p-: 
Selma St. & Suburban Ry. Co., 59 So. 
169, 177 Ala. 473 [rev 56 So. 601, 2 
Ala.App. 537]; Appel v. Selma St. & 
Suburban Ry. Co., 59 So. 164, 177 Ala. 
457; Wilkerson v. Rushton, 84 So. 775, 
17 Ala.App. 332; Mobile Light & R. 
Co. v. Drooks, 66 So, 824, 11 Ala.App. 
595; Montgomery Light & Traction 
Co. v. Riverside Co., 62 So. 311, 8 Ala. 
App. 509. See O’Rear v. Manchester 
Lumber Co., 60 So. 462, 6 Ala.App. 461 
(where in holding Code (1907) § 5476 
applicable to a logging railroad the 
court refers to its nonapplicability to 
street railroads). (2) Under Code 
(1907) § 5476, the burden is on a 


law®° and must be strictly construed.*+ 
fact of an injury in such a manner and at such a 
place as contemplated by the statute is proved, the 
statute operates to give rise to a presumption of 
negligence on the part of defendant,®? to the extent 
of all acts of negligence alleged,** and to cast upon 
it the burden of rebutting such presumption by proy- 
ing that it was not negligent.8+ The presumption of 
negligence ceases when facts are shown explaining 
how the injury occurred,®’® or when defendant has 
made it appear that it has exercised ordinary and 
reasonable care and diligence.*® 


When the 


street railway company in case of a 
collision with a vehicle. Birmingham 
Ry., Light & Power Co. v. Demmins, 
57 So. 404, 3 Ala.App. 359 [cit Selma 
Street & Suburban Ry. Co. v. Martin, 
56 So. 601, 2 Ala.App. 537 which was 
reversed in Ex p. Selma St. & Subur- 
ban Ry. Co., supra]. 


78 Atlanta R., ete., Co. v. John- 
son, 48 S.E. 389, 120 Ga. 908. 


79. Atlanta R., etc., Co. v. John- 
son, supra. 
80. Atlanta R., ete., Co. v. John- 


son, supra. But see supra § 442 note 
43. 


81. Atlanta R., etc., Co. v. 
son, supra. 


s2. Tampa Electric Co. v. 
more, 96 So. 297, 85 Fla. 164; 
sonville Electric Co. v. Adams, 39 So. 
183, 50 Fla. 429; Consumers’ Electric 
Light, etc, Co..v.. Pryor, ,32 So. 797, 
44 Fla. 354; Murphy v. Georgia Ry. 
& Power Co., 91 S.E. 108, 146 Ga. 297; 
Savannah Electrie Co. v. Joseph, 103 
S.E. 723, 25 Ga.App. 518; Georgia Ry. 
& Electric Co. v. Bailey, 70 S.E. 607, 
9 Ga.App. 106; Kentucky Traction & 
Terminal Co: vy. Wright, 182 S.W. 604, 
168 Ky. 493. 


83. Georgia Ry. & Electric Co. v. 
Bailey, 70 S.E. 607, 9 Ga.App. 106. 


84 Tampa HBlectric Co. v. Baze- 
more, 96 So. 297, 85 Fla. 164; Farns- 
worth v. Tampa Pilectric Co., 57 So. 
233, 62 Fla. 166; Jacksonville Electric 
Co. v. Adams, 39 So. 183, 50 Fla. 429; 
Murphy v. Georgia Ry. & Power Co., 
91 S.E. 108, 146 Ga. 297; Georgia: Ry. 
& Blectrie Co. v. Carroll, 84 S.E. 434, 
143 Ga. 93; Gainesville Electric Ry. 
Co. v. Austin, 56 S.E. 254, 127 Ga. 120; 
Georgia Ry. & Power Co. v. Howell, 
113 S.B. 101, 28 Ga.App. 798; Georgia 
Ry. & Blectric Co. v. Bailey, 70 S.E. 
607, 9 Ga.App. 106; Augusta R., etc., 
Co. v. Arthur, 60 S.E. 213, 3 Ga.App. 
518; Kentucky Traction & Terminal 
oe v. Wright, 182 S.W. 604, 168 Ky. 


85. Krebs v. Pascagoula St. Ry. & 
Power Co., 78 So. 753, 117 Miss. 771. 


86. Tampa Electric Co. v. Baze- 
more, 96 So. 297, 85 Fla. 164: Ste- 
vens v. Tampa Electric Co., 88 So. 303, 
81 Fla. 512; Kentucky Traction & 
Terminal Co. v. Wright, 182 S.W. 604; 
168 Ky. 493. 


[a] Reasonable care not shown.— 
Where a motorman, an employee of 
a street railroad company, in charge 
of a street car, approaches a street 
crossing and observes an infant child 
approaching the railroad track and 


John- 


Baze- 
Jack- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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[§ 444] ce. Cause of Injury.87 In accordance 
with general rules,*® plaintiff must show by a pre- 
ponderance of the evidence*®® that defendant’s neg- 
ligence was the proximate cause of the injury.?? 
While the cause of the injury may be inferred from 
cireumstances,?! ordinarily it will not be presumed 
that defendant’s misconduct was the cause of the 
injury.°? Where the negligence of defendant con: 
sists of the violation of a statute or ordinance,?* 
there is no presumption that such violation caused 
the injury.** In such ease plaintiff has the burden 
of proving that the violation relied upon was the 
proximate cause of his injury.®5 


[§ 445] dd. Power of Defendant To Avoid In- 
jury; Last Clear Chance. Where plaintiff relies on 
the last clear chance or humanitarian doctrine,°® 
under general rules®? he has the burden of estab- 
lishing by a preponderance of the evidence®® the 
conditions required for the application of the doc- 
trines.°® Accordingly, he has the burden of showing 
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that the circumstances in which the injury occurred 
were such that defendant after perceiving plaintiff’s 
peril had the last clear chance to avoid the accident 
and could by the exercise of ordinary care have 
avoided injuring him. In jurisdictions where the 
application of the doctrine is dependent on the ac- 
tual knowledge of defendant as distinguished from 
knowledge implied from the duty to discover,? the 
burden of proof is on plaintiff to show the fact of 
actual discovery of plaintiff’s peril.? In jurisdie- 
tions where actual knowledge is not necessary,* 
plaintiff must at least prove that defendant ought 
to have known of plaintiff’s peril and could by the 
exercise of reasonable care have avoided the in-_ 
jury.” , 


Presumptions. In ascertaining whether a motor- 


man had actual knowledge of the peril of an injured 


person® if it appears that he had an unobstructed 
view of the track, the jury may infer from his duty 


there is ample distance between the 
moving car and the child, at the time 
it is observed by the motorman to be 
approaching the track, within which 
to bring the car to a standstill and 
avoid collision with the child, but 
such precaution is not taken by the 
motorman, and a collision results in 
which the child. sustained serious in- 
jury, the statutory presumption of 
negligence on the part of the compa- 
ny is confirmed. Tampa Electric’ Co. 
v. Bazemore, 96 So. 297, 85 Fla. 164. 


87. Burden of proof as to: 
Plaintiff's negligence see infra §§ 447, 
448. ; 


Last clear chance see infra § 445. 
88. See Negligence § 752. 
89. See infra § 482. 


90. Ala.—Montgomery B. & T. Co. 
v. Woods, 70 So. 119, 194 Ala. 329; 
Wilkerson v. Rushton, 84 So. 775, 17 
Ala.App. 332. 


Ark. Little Rock,’ R., etc.,) Co. ‘v. 
Newman, 92 S.W. 864, 77 Ark. 599. 


Cal.—Erdevig v. Market St. Ry. Co., 
264 P. 252, 203 Cal. 367; Meredith v. 
Key System Transit Co., 267 P. 164, 
91 Cal.App. 448; Ross v. San Francis- 
co-Oakland Terminal Rys. Co., 191 P. 
703, 47 Cal.App. 753. 


Conn.—Kerr v. Connecticut Co., 140 
A. 751, 107 Conn. 304; Simuaskas v. 
Connecticut Co., 127 A. 918, 102 Conn. 
61; Morse v. Consolidated R. Co., 71 
A. 5538, 81 Conn. 395. 


Del.—Heinel v. People’s R. Co., 67 
A. 173, 22 Del. 428; Weldon v. Peo- 
ple’s R. Co., 65 A. 589; Wood v. Wil- 
mington City R. Co., 64 A. 246, 21 Del. 
369. $ 

Tll.—Chicago Union Traction Co. v. 
Giese, 82 N.E. 232, 229 Ill. 260; Brew- 
ster v. Rockford Public Service Co., 
257 Ill.App. 182. 


La.—Crisman v. Shreveport Belt R. 
Co., 34 So. 718, 110 La. 640, 62 L.R.A. 
747; Klein yv. Crescent City R. Co., 
23 La.Ann. 729; Cady v. New Orleans 
Public Service, Inc., 3 La.App. 248. 


Mo.—wWarner v. St. Louis & M. R. 
Co., 77 S.W. 67, 178 Mo. 125; Hoag- 
land v. Dunham, 186 S.W. 1145; Mich- 
ael v. Kansas City Western Ry. Co., 
143 S.W. 67, 161 Mo.App. 53. 


Mont.—vVarn v. Butte Electric Ry. 
Co., 249 P. 1070, 77 Mont. 124. 


N.J.—Solatinow v. Jersey City, ete., 
St. R. Co., 56 A. 235, 70 N.J.Law 154. 


N.Y.—Nocera v. Brooklyn Heights 
R.” Cos, 99. N: Y-S:) 949,01 Le. App.Div. 
419; Suydam v. Grand St., etc., R. Co., 
41 Barb. 375, 17 Abb. Pr. 304. 


__.N.C.—Lea v. Southern Public Util- 
ities Co., 101 S.E. 19, 178 N.C. 509. 


Okl.—Pittsburg County Ry. Co. yv. 
Hasty, 223 P. 218, 106 Okl. 65. 


Tex.—El Paso Electric Ry. Co. vy. 
Terrazas, (Civ-App.) 208 S.W. 387. 


91. See infra § 482. 


92. Hoagland v. 
App.) 186 S.W. 1145. 


93. See Negligence §§ 101-107. 


Contributory negligence see supra § 
363; Negligence §§ 523-525. 


94. Callanan v. United Rys. Co. of 
St. Louis, (Mo.App.) 232 S.W. 213; 
Ziegler v. United Rys. Co. of St. Lou- 
is, (Mo.App.) 220 S.W. 1016; Battles 
v. United Rys. Co. of St. Louis, 161 
S.W. 614, 178 Mo.App. 596; Schmidt 
v. St. Louis Transit Co., 120 S.W. 96, 
140 Mo.App. 182. 


95. Montgomery, Light & Traction 
Co. v. Riverside Co., 62 So. 311, 8 Ala. 
App. 509; Callanan vy. United Rys. Co. 
of St. Louis, (Mo.App.) 232 S.W. 213; 
Ziegler v. United Rys. Co. of St. Lou- 
is, (Mo.App.) 220 S.W. 1016; Moore v. 
Metropolitan St. Ry. Co., (Mo.App.) 
180 S.W. 408; Battles v. United Rys. 
Co. of St. Louis, 161 S.W. 614, 178 Mo. 
App. 596; Pittsburg County Ry. Co. 
v. Hasty, 233 P. 218, 106 Okl. 65. 


[a] Speed ordinance.—Callanan v. 
United Rys. Co. of St. Louis, : (Mo. 
App.) 232 S.W. 213; Ziegler v. United 
Rys. Co. of St. Louis, (Mo.App.) 220 
S.W. 1016; Moore v. Metropolitan St. 
Ry. Co., (Mo.App.) 180 S.W. 408; Bat- 
tles v. United Rys. Co. of St. Louis, 
161 S.W. 614, 178 Mo.App. 596. 


96. See supra §§ 407-417; 
gence §§ 539-545. 


97. See Negligence § 760. 
98. See infra § 475. 


99. Ala.—Hilton v. Birmingham 
Ry., Light & Power Co., 68 So. 343, 
192 Ala, 474. 


Conn.—Budaj v. Connecticut Co., 
1438 A. 527, 108 Conn. 474; Plona v. 
Connecticut Co., 126 A. 529, 101 Conn. 
445; Bujnak y. Connecticut Co., 109 
A. 244, 94 Conn. 468. 


Mo.—McGuire v. Springfield Trac- 
tion Co., (App.) 30 S.W.(2d) 794. 


Dunham, (Mo. 


Negli- 


.Or.—Plinkiewisch v. Portland Ry., 
yaght & Power Co., 115 P. 151, 58 Or. 


Tex.—Jacobe v. Houston Electric 
Co., (Civ.App.) 187 S.W. 247. f 


Va.——_Virginia Ry. & Power Co. vy. 
Leland, 129 S.E. 700, 143 Va. 920. 


Requisites for application of doc- 


trines see supra §§ 407-417; Negli- 
gence §§ 539-545. 
1. Ala.—Hilton vy. Birmingham 


Ry., Light & Power Co., 68 So. 343, 
192 Ala. 474; Alabama City, G. & A. 
Ry. Co. vy. Bessiere, 66 So. 805, 190 
Ala. 59. 


Cal.—Fujise v. Los Angeles Ry. Co., 
107 BP. 317, 12 Cal.App. 207. 


Ill.—McCormick v. Chicago City Ry. 
Co., 206 Ill.App. 621. 


Ind.—Evansville & S. Traction Co. 
Faporieg el 94 N.E. 718, 49 Ind.App. 


Mo.—McGuire v. Springfield Trac- 
tion Co., (App.) 30 S.W.(2d) 794; 
John Koch & Son Livery Co. v. Unit- 
ed Rys. Co. of St. Louis, (App.) 258 
S.W. 37; Smith v. Metropolitan St. 
Ry. Co., (App.) 201 S.W. 569; Lewis 
v. Metropolitan St. Ry. Co., 168 S.W. 
8338, 181 Mo.App, 421; Bennett v. Met- 
ropolitan St. R. Co., 99 S.W. 480, 122 
Mo.App. 703. 


2. See supra §§ 413-415; 
gence § 542. - 


8. Alabama City, G: & A. Ry..Co. 
v. Bessiere, 66 So. 805, 190 Ala. 59; 
Fujise v. Los Angeles Ry. Co., 107 P. 
317, 12 Cal.App. 207; Jacobe v. Hous- 
ton Electric Co., (Tex.Civ.App.) 187 
S.W. 247. 


4 See supra §§ 413-415; Negli- 
gence § 542. 


5. Budaj v. Connecticut Co., 143 
A. 527, 528, 108 Conn. 474. 


“He was bound to produce evidence 
furnishing a reasonable basis for a 
finding by the jury that after he came 
into a position of peril the motorman 
knew, or ought to have known of that 
fact and that the plaintiff either could 
not or would not escape from it, and 
that thereafter the motorman had 
time and opportunity, with the exer- 
cise of reasonable effort on his part, 
to have stopped his car in season to 
avoid striking the plaintiff.” Budaj 
v. Connecticut Co., supra. , 


6. Necessity of actual knowledge 
see supra §§ 4138-415; Negligence § 
542. 


Negli- 
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to keep a lookout’ that he, in fact, saw the injured 
person in a position of peril,®. but this inference 
may be rebutted.° No presumption exists that a 
motorman realizes the peril in time to avoid in- 
jury,!° but it is presumed that the motorman acted 
to avoid injury as soon as he realized the peril.** 


[§ 446] ee. Willful or Wanton Injury.1? Where 
plaintiff relies for a recovery on a willful or wan- 
ton injury,t? he has the burden of proving by a 
preponderance of the evidence’? the essential ele- 
ments to constitute willful or wanton injury.*® 
Thus he has the burden'of proving defendant’s ac- 
tual knowledge of plaintiff’s peril’® and that de- 
fendant on discovery of the peril had the time and 
opportunity to use means to avert the accident.** 
A motorman approaching a busy crossing will be 
presumed to be conscious of the surroundings.*® 
Sinee a street railroad is under no duty to exercise 
active vigilance to look out for trespassers on its 
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ears or tracks,1® no presumption arises that the 
motorman was looking ahead,?° but the actual knowl- 
edge necessary to authorize recovery may be in- 
ferred from proof that the motorman was looking 
ahead.” 


[§ 447] (c) Contributory Negligence*’—aa. In 
General. Under, and subject to, general rules as to 
presumptions and burden of proof as to negligence 
of plaintiff,2? in some jurisdictions the burden of 
alleging?+ and proving freedom from contributory 
negligence is not on plaintiff, but if defendant relies 
on plaintiff’s negligence as a defense*® he must by 
a preponderance of the evidence*® prove it,?7 and 
prove that such contributory negligence was the 
cause of the injury.2® In other jurisdictions, ex- 
cept as the rule may be changed by statute,”® plain- 
tiff must allege®® and prove freedom from contribu- 
tory negligence in the ease of personal injuries** 


7. Duty to keep lookout see supra 
333. 


8. Carr v. Interurban Ry. Co., 171 
N.W.°167, 185 Iowa 872; Wilfin v. Des 
Moines City Ry. Co., 155 N.W. 842, 176 
Iowa 642; McCormack y. Ottumwa 
Ry. & Light Co., 124 N.W. 889, 146 
Iowa 119; Barry v. Burlington Ry. & 
Light Co., 93 N.W. 68, 119 Iowa 62; 
Swift & Co. v. New York & V. C. Ry. 
Co., 120 N.Y.S. 203, 1148, 136 App. 
Div. 34, 926; Fontana v. Port Arthur 
Traction Co., (Tex.Civ.App.) 235 S.W. 
1098. 


But see Anniston Electric & Gas Co. 
v. Rosen, 48 So. 798, 159 Ala. 195, 133 
Am.S.R. 32 (in the absence of wan- 
tonness or willfulness, knowledge of 
the peril is not shown by proof of a 
breach of a duty to look for persons 
in peril, regardless of the place where 
the injury occurred). 


9. Carr v. Interurban Ry. Co., 171 
N.W. 167, 185 Iowa 872. 

10. Fontana vy. Port Arthur Trac- 
tion Co., (Tex.Civ.App.) 235 S.W. 1098. 

11. Fontana v. Port Arthur Trac- 
tion Co., supra. 

12. Injury by railroad to licensees 
or trespassers see Railroads § 2254. 

13. See supra § 418; Negligence §§ 
37-49, 109, 148, 149, 210. ; 


Liability for willful acts of serv- 
ants see supra §§ 272, 273; Corpora- 
tions § 2832; Master and Servant §§ 
1487, 1488. ~ 

14. See infra § 476. 


15. Alabama City, G. & A. Ry. Co. 
v. Bessiere, 66 So. 805, 190 Ala. 59. 


16. Alabama City, G. & A. Ry. Co. 
v. Bessiere, supra. 


. 17%. Alabama City, G. & A. Ry. Co. 
v. Bessiere, supra. 


18. Birmingham Ry., Light & Pow- 
er Co. v. Leach, 59 So. 358, 5 Ala.App. 
546. 


19. Care as to trespassers see su- 
pra §§ 276-280. 


20. Snyder v. Mobile Light & Ry. 
Co., 107 So; 461, 214. Ala. 310. 


21. Snyder v. Mobile Light & Ry. 
Co., supra. 


22. Contributory negligence: 


In general see supra §§ 359-406; Neg- 
ligence §§ 500-599. 


Injury to passenger of street railroad 
see Carriers § 1517. ' 


Last clear chance see supra § 445. 


Presumptions and burden of proof as 
to children generally see Negligence 
§§ 763-766. , 


Violation of statute or ordinance as 
see supra § 363. 


23. See Negligence §§ 740-748, 
754-759. 

24._See supra § 432. 

25. Contributory negligence as de- 


fense see supra §§ 359-406; 
gence §§ 500-599. 


26. See infra § 447. 


27. U.S.—Washington, ete, R. Co. 
ye geet 15 Wall. 401, 21 L.Ed. 


Negli- 


Ala.—Alabama Power Co. v. EIl- 
more, 130 So. 413; Birmingham Ry., 
Light & Power Co. v. Donaldson, 68 
So. 596, 14 Ala.App. 160; Montgomery 
Light & Traction Co. y. Riverside Co., 
62 So. 311, 8 Ala.App. 509. 


Cal.—Erdevig v. Market St. Ry. Co., 
264 P. 252, 203 Cal. 367; Bidwell v. 
Los Angeles & S. D. B. Ry. Co., 148 
P. 197, 169 Cal. 780; Meredith v. Key 
System Transit Co., 267 P. 164, 91 Cal. 
App. 448; Dawson v. San Diego Elec- 
trict Ryn Co., 255) P2715. 82 CaleApp, 
141; Phillips v. Pacific Electric Ry. 
Co., 252 P. 628, 80 Cal.App. 641; Carey 
v. Pacific Gas & Hlectric Co., 242 P. 
97, 75 Cal.App. 129. 


Del.—Truman vy. Wilmington City 
Ry. Co., 78 A. 636, 23 Del. 192 [aff 72 
A. 983, 23 Del. 197]; Hearn v. Wil- 
mington City Ry. Co., 76 A. 629, 24 
Del. 271. 


D.C.—Washington Ry. & Electric 
Co. v. Stuart, 267 F. 632, 50 App.D.C. 
74 [cert den 41 S.Ct. 68, 254 U.S. 649, 
65 L.Hd. 456]. 


Fla.—Farnsworth v. Tampa Elec- 
tric Co., 57 So. 233, 62° Fla. 166. 


Hawaii. Borowsky y. Honolulu 
Rapid Transit Co., 29 Hawaii 188. 


Idaho.—Pilmer vy. Boise Traction 
Co., 94 P. 432, 14 Idaho 327, 125 Am. 
S.R. 161, 15 B.R.A.N.S. 254. 


La.—Weiss v. New Orleans Ry. & 
Light Co., 62 So. 216, 133 La. 14. 


Minn.—Day v. Duluth St. Ry. Co., 
141 N.W. 795, 121 Minn. 445. 


Mo.—State ex rel. Kansas City Pub- 
lic Service Co. v. Bland, 30 S.W.(2da) 
445 [quashing (App.) 30 S.W.(2d) 
441]; Landon v. United Rys. Co. of 
St, Louis, 237 S.W. 496; 


‘United Rys. Co. of St. Louis, 189 S.W. 
1163: “Goft>v. St-“icouis “transit “Coe; 
98 S.W. 49, 199 Mo. 694, 9 L.R.A.N-S. 
244; Thompson vy. North Missouri 
R. Co., 51 Mo. 190, 11 Am.R. 443; Ma- 
lone v. Kansas City Rys. Co., (App.) 
232 S.W. 782; Byerley v. Metropolitan 
St. Ry. Co., 158 S.W. 413, 172. Mo.App. 
470; Schroeder vy. St. Louis Transit 
Co., 85 S.W. 968, 111 Mo.App. 67. 


Ohio.—Cincinnati Interurban Co. v. 
Haines, 81 OhioCir.Ct. 265; Day v. 
eo Sn ae Ry. Co., 1 OhioN.P.N.S. 
Yel 


Or.—Palmer vy. Portland Ry., Light 
& Power Co., 108 P. 211, 56 Or. 262. 


Pa.—Goldberg v. Philadelphia Rap- 
id Transit Co., 149 A. 104, 299 Pa. 79; 
Murphy v. Philadelphia Rapid Trans- 
It Cor L382 cAS 945 2855 Pas soo: 


$.C.—Crawford v. Charleston-Isle 
of Palms Traction Co., 120 S.E. 381, 
126 S.C. 447. 


Tex.—Houston Electric Co. v. Mc- 
Natt, (Commn.App.) 11 S.W.(2d) 303 
[aff (Civ.App.) 297 S.W. 628]; Dallas 
Ry. Co. v. Eaton, (Civ.App.) 222 S.W. 
318 [dism f w j]; Southern Traction 
Co. v. Jones, (Civ.App.) 209 S.W. 457; 
El Paso Electric Ry. Co. v. Terrazas, 
(Civ.App.) 208 S.W. 3887; El Paso 
Electric R. Co. v. Kendall, (Civ.App.) 
78 S.W. 1081; Marshall v. Dallas Con- 
ete Set St. R. Co., (Civ.App.) 73 

. . oO. 


Can.—British Elec. Ry. Co. vy. Dun- 
phy, 59 Can.S.C. 263. 


28. See infra § 449. 
29. See infra § 448. 
30. See supra § 432. 


31. Conn.—Small vy. Connecticut 
Co., 146 A. 850, 109 Conn. 481; Kerr 
v. Connecticut Co., 140 A. 751, 107 
Conn. 304; Swayne v. Connecticut Co., 
85 A. 634, 737, 86 Conn. 439; Mesite v. 
Connecticut Co., 74 A. 684, 82 Conn. 
403; Fay v. Hartford, etc., St. R. Co., 
71 A. 364, 81 Conn 330. 


Ill.—F redericks v. Chicago Ry. Co., 
208 Ill.App. 172; Devine vy. Chicago 
City Ry. Co., 203 Ill.App. 410; Rose 
v. Chicago City Ry. Co., 199 Tll.App. 
600; De Vincenzo v. Chicago Rys. Co., 
195 Ill.App. 306; Schaedel v. Chicago 
Rys. Co., 182 I1].App. 70. 


Iowa.—Devaney v. Omaha & C. B. 
Se Co., 169 N.W. 381, 184 Iowa 


Me.—Blanchette v. Waterville, F. & 


Huber v.! 0. Ry., 1836 A. 116, 126 Me. 40; Mc- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 447]. 


or injury to property.32 While plaintiff’s reliance 
on the last clear chance or humanitarian doctrine 
may dispense with the burden of proving freedom 


from contributory negligence, the burden is not dis- 


pensed with where there is no evidence showing 
that the doctrine is applicable.?? Where the -con- 
tributory negligence of plaintiff relied on as a de- 
fense consists of a violation of an ordinance or stat- 
ute,*4 in jurisdictions where contributory negligence 
is an affirmative defense,?> the burden is on de- 
fendant to show the violation of the statute or 
ordinance.** It will be presumed that a pedestrian 
knows that a street car in rounding a curve will 


- overhang at the rear end,*’ and that it is dangerous 


to go on the tracks when ears are passing.?8 In 
the absence of contrary evidence it will be pre- 
sumed that a moving automobile is under control.®® 
There is no presumption that a driver of an auto- 
mobile is going to drive so as to collide with a car*® 
and it will not be presumed that a guest in an auto- 
mobile struck by a street car was negligent.41 A 


presumption of negligence in leaving a team unat- 
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tended in a street is merely a presumption of fact.*? 
In the absence of statute or ordinance, a driver is 
not presumed negligent merely because he drives 
on the left side of the road.43 Where plaintiff does 
not testify that he was familiar with a speed ordi- 
nance and relied on its observance by defendant,*4 
it cannot be presumed that he relied on its observ- 
ance so as to excuse his contributory negligence.*® 


Presumption of due care generally.4® In accord- 
ance with, and subject to, rules elsewhere consid- 
ered,**? in some jurisdictions, in the absence of tes- 
timony or physical facts and circumstances making 
the contrary appear, there is a presumption that 
plaintiff exercised due care,*® especially in the case 
of death.*® The presumption is a rebuttable one,®° 
and has no application,®! or is insufficient to sup- 
port a verdict®? where the facts as to how the injury. 
occurred are shown. In other jurisdictions where 
plaintiff must prove freedom from contributory neg- 
ligence,®* a presumption of due care does not arise®4 
even in cases of wrongful death.*® 


Kinnon v. Bangor Ry. & Electric Co., 
101 A. 452, 116 Me. 289; Emery v. 
Waterville, F. & O. Ry. Co., 95 A. 892, 
114 Me. 547. 


Porto Rico.—Munoz Vv. Atlas 
‘Transfer Co., 7 Porto Rico Fed. 46; 
Porto  Rieo; Ry.,,.ete.,|' Co... ve: Atlas 
Transfer Co., 7 Porto Rico Fed. 44. 


R.I.—Medeiros v. United Electric 
Rys. Co., 136 A. i7; St. John v. Rhode 
island: Co:,- 79 A. 1101, 32) R.I: “447. 


[a] Action by motorman.—Munoz 
ve Atias—Pransfer-€o.,; 7 Porto Rico 
Fed, 46. 


{[b] Action by street railroad.— 
Porto Rico Ry., -ete:, Co. v.--Atlas 
Transfer Co., 7 Porto Rico Fed. 44. 


[ec] In New York.—Except in cas- 
es for wrongful death (see infra § 
448), the burden of proving freedom 
from contributory negligence is on 
plaintiff. Carley v. Joline, 144 N.Y.S. 
1018, 159 App.Div. 780 [aff 107 N.E. 
1074, 213 N.Y. 691]; Wood v. Coney 
island é B.R..Co., 117 N.Y:S. 703; 133 
App.Div. 270; Enders v. Brooklyn Un- 
ion El. R. Co., 115 N.Y.S..155, 131 App. 
Div. 170; Paladino v. Staten Island 
Midland R. Co., 111 N.Y.S. 715, 127 
App-.Div. 183; Keating v. Metropoli- 
tan St: R. Co.,094 .N.¥.8.1£7,. 105, App. 
Div. 362; Belford v. Brooklyn Heights 
R. Co., 83 N.Y.S. 836, 86 App.Div. 388; 
Hoffman v. Syracuse Rapid-Transit 
R. Co., 68 N.Y¥.S. 442, 50 App.Div. 83: 
Johnson v. Brooklyn Heights R. Co., 
54 N.Y.S. 547, 34 App.Div. 271; Leh- 
man v. New York Rys. Co., 153 N.Y. 
3S. 978; Lejoune vy. Dry Dock, etce., R. 
Coy 86 Neyes.n7 49. 


32. Evansville & S. I. Traction Co. 
v. Williams, 109 N.E. 963, 183 Ind. 
633; Potter v. Ft. Wayne, etc., Trac- 
tion Co., 87 N.E. 694, 43 Ind.App. 427. 


33. Carney v. Boston Elevated Ry., 
107 N.E. 411, 219 Mass. 552 (rule as 
to burden changed by statute). 


34. Violation of statute or ordi- 
nance as contributory negligence see 
supra § 363. 


35. See supra note 27. 


36. Southern Traction Co. v. Jones, 
(Tex.Civ.App.) 209 S.W. 457; El Paso 
Electric Ry. Co. v. Terrazas, (Tex. 
Civ.App.) 208 S.W. 387. 


[a] Thus, in an action for aam- 
ages resulting from a crossing s0cC:- 
dent, the burden was on the street 
railroad company to show that the 


automobile was so curtained or cov- 
ered as to obstruct or obscure the 
view of its driver to the rear, under 
which condition the city ordinance 
required a mirror, in order to estab- 
lish driver’s contributory negligence 
in not having the vehicle so equipped. 
El Paso Plectriec Ry. Co. v. Terrazas, 
(Tex.Civ.App.) 208 S.W. 387. 


37. Hering v. City of Detroit, 221 
N.W. 278, 244 Mich. 293. 


88. Dey v. United Rys. Co. of St. 
Louis, 120 S.W. 134, 140 Mo.App. 461; 
Byrnes v. Brooklyn Heig‘hts R. Co., 
133 N.Y.S. 248, 148 App.Div. 794. 


[a] Presumption as to children.— 
A boy ten or eleven years of age, not 
shown to be deficient mentally, must 
be presumed to know of the danger 
to be anticipated from crossing in 
front of a moving street car. Byrnes 
v. Brooklyn Heights R. Co., 133 N.Y. 
S. 243, 148 App.Div. 794. 


39. Beaumont v. Beaver Valley 
Traction Co., 148 A. 87, 298 Pa. 223. 


40. Beaumont v. 
Traction Co., supra. 


41. Suchy v. Buffalo & Lake Hrie 
Traction Co., 129 A. 571, 283 Pa. 533. 


[a] Admission of negligence.—In 
an action for injuries in a collision 
between an electric car and a wagon, 
an admission of plaintiff, who was 
seated with the driver, that she saw 
the car coming nearly half a square 
away,-but She made no attempt to 
warn the driver, raises a presumption 
of negligence on her part. Cincinnati 
Traction Co. vy. Sanders, 32 OhioCir.Ct. 
413. 


42. Supplee-Wills-Jones Milk Co. 
v. Southern Pennsylvania Traction 
Co., 98 Pa.Super. 550. 


43. Pankey v. Little Rock Ry. & 
Electric Co., 174 S.W. 1170, 117 Ark. 
337. 


44. Right to rely on precautions 
by defendant see supra § 361. 


45. Voelker Products Co. v. United 
Rys. Co. of St. Louis, 170 S.W. 332, 
185 Mo.App. 310; Paul v. United Rys. 
Co. of St. Louis, 140 S.W. 1196, 160 
Mo.App. 599 [adopting op 134 S.W. 3, 
152 Mo.App. 577]. 


46. Presumption as to childx:. 
generally see Negligence §§ 763-766. 


Under statutory provisions see in- 


Beaver Valley 


fra § 448. 


47. See Death § 167; Evidence §$ 
35; Negligence §§ 740-748, 763-765. 


48- Bruce v. United Rys. Co. of St. 
Louis, 158 S.W. 102, 175 Mo.App. 568; 
Priesmeyer vy. St. Louis Transit Co., 
77 S.W. 313,-102 Mo.App. 518; Smyth 
v. Philadelphia & West Chester Trac- 
tion Co., 107 A. 20, 263 Pa. 511. 


49. Del.—Cox v. Wilmington City 
R. Co., 58 A. 569,20 Del. 162. 


Ill.—Stack v. East St. Louis & S.. 
Ry. Co., 152 Ill.App. 613 [aff 92 N.E. 
241, 245 Ill. 308, 137 Am.S.R. 318]. 


Iowa.—Bettinger v. Loring, 150 N. 
W. 31, 168 Iowa 1038. 


Kan.—Kansas City-Leavenworth R. 
Co. v. Gallagther, 75 P. 469, 68 Kan. 
424, 64 L.R.A. 344. ; 


Minn.—Aubin vy. Duluth St. Ry. Co., 
211 N.W. 580, 169 Minn. 342. 


Mo.—O’Donnell v. Wells, 21 ‘S.W. 
(2d) 762, 323 Mo.-1170; McKenzie vy. 
United Rys. Co. of St. Louis, 115 S.W. 
13, 216° Mo! 1;\ Powers v. St. Louis 
Transit Co., 100 S.W. 655, 202 Mo. 267; 
Goff v. St. Louis Transit Co., 98 S.W. 
49,199 Mo. 694; Eckhard v. St. Louis 
Transit Co., 89 S.W. 602, 190 Mo. 593; 
Riska v. Union Depot R. Co., 79 S.W. 
445, 180 Mo. 168; Cihla v. United Rys. 
Co. of St. Louis, (App.) 221 S.W. 427; 
Ebert v. Metropolitan St. Ry. Co., 160 
S.W. 34, 174 Mo.App. 45; Troll v. 
United Rys. Co. of St. Louis, 153 S.W. 
504, 169 Mo.App. 260. 


N.J.—Merkl v. Jersey City, etce., 
St. R. Co., 68 A. 74, 75 N.J.Law 654. 


See also Death § 167. 


50. Goff v. St. Louis Transit Co., 
98 S.W. 49, 199 Mo. 694; Murphy v. 
Philadelphia Rapid Transit Co., 132 A. 
194, 285 Pa. 399. 


51. Lackey v. United Rys. Co., 231 
S.W. 956, 288 Mo. 120. 


52- See infra § 477. 
53. See supra notes 81, 32. 


54. Keating v. Metropolitan St. R. 
Co., 94. N.Y.S._117, 105 App.Div. 362; 
Fortunato v. Union Ry. Co. of New 
York City, 172 N.Y.S. 119. 


55. Evansville St. R. Co. v. Gen- 
try, 44 N.E. 311, 147 Ind. 408, 62 Am. 
S.R. 421, 37 L.R.A. 378; O'Reilly v. 
Brooklyn Heights R. Co., 81 N.Y.S. 
572, 82 App.Div. 492. 
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Discharge of duty on crossing tracks.°® In some 
jurisdictions in the absence of evidence to the con- 
trary it may be presumed that a person about to 
cross a street railroad track was duly careful of his 
own safety,°* especially in cases of death.°* Accord- 
ing to. other decisions it cannot be assumed that a 
person looked before or after entering a position 
of peril on the tracks.®°® The mere proof that plain- 
tiff’s hearing was good does not warrant the infer- 
ence that he was listening for an approaching car,°° 
and the mere fact that he could have looked affords 
no basis for inferring that he did look.*t | When, 
from the physical facts of the case, the person in- 
jured would have seen a car had he looked, it is 
presumed either that he failed to look or having 
looked failed to exercise the proper care to avoid 
injury.°2 Where defendant’s car was being oper- 


ated during darkness at a dangerous rate of speed 


without a lighted headlight and without any warn- 
ing of its approach it will not be presumed that a 
driver of a vehicle failed to look, or having looked, 
failed to heed.®* 


Happening of accident. The happening of the ac- 
cident ordinarily does not alone make out a case 


56. Cross references: 
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& Power Co., 77 So. 141, 142 La. 529; 68. 


of contributory negligence®* or freedom therefrom,°® 
or negligence on the part of the defendant.°® The 
mere fact that there is a collision between a street 
ear and a vehicle raises no presumption of contrib- 
utory negligence,®? but where a collision oceurs be- 
tween a car and a vehicle progressing side by side 
with a space between them the driver of the vehi- 
cle may be presumed negligent.®® 


Imputed negligence. Where defendant alleges that 
the injury was occasioned by plaintiff’s servant so 
as to impute the servant’s negligence to his mas- 
ter,°® the burden is on defendant to prove the re- 
lationship of master and servant.*° 


Shifting of burden. Where defendant, having the 
burden of proof, makes out a prima facie case of 
contributory negligence, the burden’! is on plaintiff 
to rebut defendant’s case,’? but the burden of proof 
of contributory negligence does not shift.7? 


[§ 448] bb. Statutory Provisions. As is noted 
elsewhere,’* by statute’® in some jurisdictions, con- 
tributory negligence is made an affirmative defense 
and the burden of alleging’® and proving it rests 
on defendant.’7 The statutes do not change the 


Suydam v. Grand St., ete., R. 


Duty to stop, look, and listen on Se SW. S6L, OSE EE ERO TAT onaark Gee 41 Barb. (N.Y.) 375, 17 Abb.Pr. 


crossing tracks of: 


pyle v. Wells, (Mo.App.) 291 S.W. 69. 


See Negligence § 578. 


Railroad see Railroads §§ 1879-— 
1904. 


Street railroad see supra §§ 368-382, 
392-397. 


Presumption on crossing railroad 
tracks see Railroads §§ 1983-1985. 


57. Byerley v. Metropolitan St. Ry. 
Co., 158 S.W. 4138, 172 Mo.App. 470; 
Priesmeyer v. St. Louis Transit Co., 
77 S.W. 313, 102 Mo.App. 518; Murphy 
v. Philadelphia Rapid Transit Co., 132 
A. 194, 285 Pa. 399; Heaps v. South- 


-ern Pennsylvania Traction Co., 120 A. 


548, 276 Pa. 551; Griffith v. Phila- 
delphia Rapid Transit Co., 110 A. 76, 
267 Pa. 81; Moses v. Northwestern 
popes ivenia Ry. Co., 102 A. 166, 258 
Pa, 53. 3 


[a] Continued vigilance.—One 
who stops, looks, and listens twice 
before crossing a street car track is 
entitled to the presumption of con- 
tinued vigilance. Smyth v. Phila- 
delphia & West Chester Traction Co., 
107 A. 20, 263 Pa. 511. 


58. Kansas City-Leavenworth R. 
Co. v. Gallagher, 75 P. 469, 68 Kan. 
424, 64 L.R.A. 344; Cihla v. United 
Rys. Co. of St. Louis, (Mo.) 221 S.W. 
427; McKenzie v. United Rys. Co. of 
St. Louis, 115 S.W. 13,--216 Mo. 1; 
Powers v. St. Louis Transit Co., 100 
S.W. 655, 202 Mo. -267; Eckhard v. 
St. Louis Transit Co., 89 S.W. 602, 190 
Mo. 593; Riska v. Union Depot R. Co., 
79 S.W. 445, 180 Mo, 168; Troll v. 
United Rys. Co. of St. Louis, 153 S.W. 
504, 169 Mo.App. 260; Interurban R., 
etc., Co. v. Hines, 13 OhioCir.Ct.N.S. 
168, 32 OhioCir.Ct. 355; Patterson v. 
Pittsburgh Rys. Co., 103 A. 547, 260 
Pa. 214; Sontum v. Mahoning & S. 
ae & Light Co., 75 A. 189, 226 Pa. 


59. Kerr v. Connecticut Co., 140 A, 
751, 107 Conn, 304. 


60. . Belford vy. Brooklyn Heights R. 
Co., 88 N.Y.S. 836, 86 App.Div. 388. 


61. O'Reilly v. Brooklyn Heights 
R, Co., 81 N.Y.S. 572, 82 App.Div. 492. 


62. Capp v. Southwestern Traction 


520; Moses v. Northwestern Pennsyl- 
vania Ry. Co., 102 A. 166, 258 Pa. 537. 


63. Indianapolis & Cincinnati Trac- 
tion Co. v. Senour, 122 N.E. 772, 71 
Ind.App. 10. 


64. Del.—lIgle v. People’s Ry. Co., 
93 A. 666, 28 Del. 376; McGowan v. 
Wilmington & P. Traction Co., 92 A. 
1015, 28 Del. 281; Culbert v. Wil- 
mington & P. Traction Co., 82 A. 1081, 
26 Del. 253; Hearn v. Wilmington City 
Ry. Co., 76 A. 629, 24 Del, 271; Tru- 
man v. Wilmington City Ry. Co., 78 
A. 636, 23 Del, 192 [aff 72 A. 983, 23 
Del. 197]; Lenkewicez v. Wilmington 
City, Ry. C05. 74. A. 23" Deleo4s 


Ind.—Indiana Union Traction Co. v. 
poppe coo 107 N.E. 705, 59 Ind.App. 


Iowa.—Powers v. Des Moines City 
Ry. Co., 115 N.W. 494 [aff 121 N.W. 
1095, 143 Iowa 427]. 


N.J.—Merkl v. Jersey City, ete., St. 
R. Co., 68 A. 74, 75 N.J.Law 654. 


Pa.—Smyth v. Philadelphia & West 
Chester Traction Co., 107 A. 20, 263 
Ban Joules 


Tex.—Texas Electric Ryn Gon ave 
Crump, (Civ.App.) 212 S.W. 827. 


[a] Mutilated remains of person 
found along defendant’s tracks in a 
public highway just after a car had 
struck him raises no legal presump- 
tion that deceased had been guilty of 
contributory negligence barring a re- 
covery. Merkl v. Jersey City, etc., St. 
R. Co., 68 A. 74, 75 N.J.Law 654. 


[b] Mere skidding of automobile 
is not evidence of negligence. Lam- 
bert v. Hastern Massachusetts St. Ry. 
Co., 1384 N.E. 340, 240 Mass. 495, 22 
A.L.R. 1291. ‘ 


65. Carley v. Joline, 144 N.Y.S. 
1018, 159 App.Div. 780 [aff 107 N.R. 
1074, 218 N.Y. 691). 2 


66. See supra § 441, 


67. O'Neill v. Dry Dock, ete, R. 
Co., 15 N.Y.S. 84, 59 N.Y.Super. 123 
Laff 29 N.E. 84, 129 N.Y. 125, 26 Am. 
S.R. 612]. 


70. Moon v. St. Louis Transit Co., 
141. S.W. 870, 237 Mo. 425, Ann.Cas. 
1913A 183. 


Nature of relation see Master and 
Servant §§ 1-152. 


71. Burden of: 


Proof and of evidence distinguished 
see Evidence § 13. 


Proving defendant’s negligence see 
supra § 440. 


72. Evansville & S. Traction Co. v. 
Spiegel, 94 N.E. 718, 49 Ind.App. 412. 


73. Evansville & S. Traction Co. : 


v. Spiegel, supra. 
74. See Negligence § 742. 
75. See statutory provisions, 
76. See supra § 432. 
77. See cases infra this note. 


[a] In Indiana.—In an action for 
damages for personal injuries or 
death on account of negligence L. 
(1899) c 41 p 58 [Burns Rev. St. 
(1901) ©§ 359a; “Burns St. ~Annot. 
(1908, 1914) § 362], providing that 
plaintiff shall not be required to al- 
lege or prove want of contributory 
negligence, applies. Indiana Union 
Traction Co. v. Love, 99 N.E. 1005, 
180 Ind. 442; Indianapolis St. R. Co. 
v. Marschke, 77 N.E. 945, 166 Ind. 
490; Indianapolis St. R. Co. v. Robin- 
son, 61 N.E. 936, 157 Ind. 414; Indian- 
apolis Traction & Terminal Co. v. 
Croly, 96 N.E. 973, 98 N.E. 1091, 54 
Ind.App. 566; Schilling v. Indianapo- 
lis & C. Traction Co., 96 N.E. 167, 97 
N.E. 124, 51 Ind.App. 131; Nelson v. 
Chicago, etc. Ry. Co., 83 N.E. 1019, 
41 Ind.App. 397. 


[b] In Massachusetts.—(1) L. 
(1914) c 553 p 485 (Gen. L. (1921) e 
231 § 85), providing that in all ac- 
tions to recover damages for inju- 
ries to person or property or for 
causing the death of a person, the 
person injured or killed shall be pre- 
sumed to have been in the exercise 
of due care, and contributory negli- 
gence shall be an affirmative defense 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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substantive law of contributory negligence™® where- 


by plaintiff is ordinarily denied recovery if on all 


the evidence he is guilty of negligence contributing 
to the injury."® Under some statutes plaintiff still 
has the burden of proving freedom from contribu- 
tory negligence in actions for injuries to property,®° 
while other statutes place the burden of proof on 
defendant only in actions for wrongful death.’ 
Some statutes do not extend to servants of the per- 
son injured or killed,*?. or to persons over whom the 
injured person is exercising a temporary control.8? 


Presumption of due care. Both at common law84 
and under statutes’® in some jurisdictions there is 
a presumption that the person injured or killed was 
in the exercise of due care,’* but on the introdue- 
tion of evidence showing contributory negligence 
this presumption disappears’’ so that a verdict rest- 
ing on a presumption which has been rebutted will 
be set aside.5S Some statutes extend the presump- 
tion no further than to the person injured and are 
inapplicable as to servants of the injured person.®® 
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[§ 449] cc. Cause of Injury.°° In jurisdictions 
where contributory negligence is a defense which 
defendant must prove, in accordance with general 
rules,®* defendant must prove by a preponderance 
of the evidence®*® that such negligence®* proximately 
and directly contributed to the injury.®*® If plaintiff 
relies on the doctrine of the last clear chance so as 
to afford a recovery notwithstanding his contribu- 
tory negligence, he must prove that defendant’s 
subsequent negligence was the proximate cause of 
the injury.°® 


[§ 450] (2) Admissibility?7—(a) In General. 
General rules as to the competency, relevancy, and 
materiality of evidence,®* particularly those apply- 
ing in actions for negligence in general,®® govern and 
control, so far as applicable, in actions for damages 
sustained through the operation of a street railroad. 
Subject to these rules evidence is admissible on be- 
half of plaintiff or defendant of all facts and cir- 
cumstances which tend to prove or disprove plain- 
tiff’s cause of action,? or defendant’s matters of 


to be alleged and proved by defend- 
ant, applies. Pendleton v. Boston Ele- 
vated Ry. Co., 165 N.E. 36, 266 Mass. 
214; Brennan v. Boston Elevated Ry. 
Co., 158 N.E, 670, 261 Mass: 318; Pit- 
man & Brown Co. v. Eastern Massa- 
chusetts St. Ry. Co., 151 N.E. 315, 255 
Mass. 292; Daris v. Middlesex & B. 
St. Ry. Co., 136 N.E. 68, 241 Mass. 580; 
Mercier v. Union St. Ry. Co., 119 N.E. 
764, 230 Mass. 397; Duggan v. Bay 


‘State St. Ry. Co., 119 N.E. 757, 230 


Mass. 370; Niles v. Boston Hlevated 
Ry. Co., 119 N.E. 752, 230 Mass. 316; 
Bullard v. Boston Elevated Ry. Co., 
115 N.E. 294, 226 Mass. 262. 
to the adoption of L. (1914) c 553 p 
485, the burden of proof was on plain- 
tiff to show freedom from contribu- 
tory negligence. Coldiron v. Wor- 
cester Consol. St. Ry, Co., 149 N.E. 
141; Garabedian v. Worcester Consol. 
St. Ry. Co., 113 N.E. 780, 225 Mass. 
65; Carney v. Boston Elevated Ry., 
107 N.E. 411, 219 Mass. 552; Halloran 
v. Worcester Consol. St. Ry. Co., 78 
N.E. 381, 192 Mass. 104; Gorham Vv. 
“Milford, etc., St. Ry. Co., 75 _N.E. 634, 
189 Mass. 275; Gleason v. Worcester 
Consol. St. Ry. Co., 68 N.E. 225, 184 
Mass. 296; Cox v. South Shore, etc., 
St. Ry. Co., 65 N.E. 823, 182 Mass. 
497, ‘ 


[ec] In North Carolina.—In an ac- 
tion for damages on account of the 
negligent operation of a street rail- 
road Revisal (1905) § 483, providing 
that in all actions to recover damag- 
es by reason of the negligence of de- 
fendant where contributory negli- 
gence is relied upon as a defense it 
shall be set up in the answer and 
proved, applies. Lea v. Southern Pub- 
lic Utilities Co., 101 S.H. 19, 178 N.C. 
509; Smith v. Charlotte Electric Ry. 
Go:, 92 S.B.382,.173 N.C. .489. 


78. Contributory negligence in 
general see supra §§ 359-406. : 


‘79. Duggan v. Bay.State St. Ry. 
Co., 119 N.E. 757, 230 Mass. 370. 


80. See cases infra this note. 


[a] In Indiana Burns St. Annot. 
(1908) § 362 does not apply to actions 
for damages for injury_to personal 
property. Evansville & S. I. Traction 
Co. v. Williams, 109 N.H. 963, 183 Ind. 
633; Potter v. Ft. Wayne, etc., Trac- 
tion Co., 87 N.B. 694, 43 Ind.App. 427. 


$1. See cases infra this note. 


[a] In New York.—While in ac- 
tions for damages for injury to person 
‘and property the burden of proof is 
on plaintiff (see supra § 447 note 31) 


(2) Prior. 


in an action for damages for wrong- 
ful death through the operation of a 
street railroad L. (1913) e 228, provid- 
ing that on the trial of any action to 
recover damages for causing death, 
the contributory negligence of the 
person killed shall be a defense, to 
be pleaded and proven by defendant, 
applies. Mullen v. Schenectady Ry. 
Co., 108 N.E. 412, 214 N.Y. 300. See 
Pietras v. International Ry. Co., 203 
N.Y.S. 748, 208 App.Div. 498 (where 
the rule is stated without reference 
to the statute). See also Death § 167 
note 82 [b]; Negligence § 756 note 
69 [b]. 

82. See cases infra note 83. 

83. See cases infra this note. 


[a]. In Massachusetts L. (1914) ¢c 
553 (Gen. L' (1921) c 231 § 85), supra 
note 77 [b] does not apply to servants 
of the injured person or to persons 
temporarily under his control. Pit- 
man & Brown Co. v. Hastern Massa- 
chusetts St. Ry. Co., 151 N.E. 315, 255 
Mass. 292; Bullard v. Boston Ele- 
sree? Ry. Co,, 115 N.E. 294, 226 Mass. 

62. 


84 See supra § 447. 
85. See statutory provisions, 
86. See cases infra this note. , 


[a] In Massachusetts L. (1914) c 
553 p 485 (Gen. L. (1921) ¢ 231 § 85), 
providing that in all actions to recov- 
er damages for injuries to person or 
property or for causing the death of 
a person the person injured or killed 
shall be presumed to have been in the 
exercise of due care, applies. Pendle- 
ton v. Boston Elevated Ry. Co., 165 
N.E. 36, 266 Mass. 214; Mercier v. 
Union St. Ry. Co., 119 N.E. 764, 230 
Mass. 397; Duggan v. Bay State St. 
Ry. Co., 119°N.H. 757,'280. Mass. 370; 
Niles v. Boston Elevated Ry. Co., 119 
N.E. 752, 230 Mass. 316; Bullard v. 
Boston Elevated Ry. Co., 115 N.E. 294, 
226 Mass. 262. 

87. Austin v. Eastern Massachu- 
setts St. Ry. Co., (Mass.) 169 N.E. 484; 
Bagnell v. Boston Elevated Ry., 142 
N.E. 638, 247 Mass. 235; Duggan v. 
Bay State St. Ry., 119 N.H. 757, 230 
Mass. 370. 

88. See infra § 477. 


89. Pitman & Brown Co. v. East- 
ern Massachusetts St. Ry. Co., 151 
N.E. 315, 255 Mass. 292; Bullard v. 
Boston BHlevated Ry. Co., 115 N.E. 294, 
226 Mass. 262. 


90. hast clear chance see supra § 
Oe 


91. See supra §§ 447, 448, 
92. See Negligence § 755. 
93. See infra § 483. 


94. Contributory negligence as 
proximate cause see supra § 360. 


95. Indianapolis Traction & Ter- 
minal Co. v. Croly, 96 N.E. 973, 98 
N.E. 1091, 54 Ind.App. 566. 


96. See supra § 445. : 
97. Cross references: 


Admissions of agents for street rail- 
roads generally see Evidence § 466. 


Evidence admissible under pleadings 
see Supra § 437. 


In actions for: 


Injury to passenger of street rail- 
road see Carriers §§ 1437-1449. 


meses death see Death §§ 168— 


98. See Evidence §§ 89-1729. 
99. See Negligence §§ 787-832. 
1. See infra text and notes 1-23. 


[a] Clothing worn by the person 
injured at the time of the accident is 
competent evidence, when it tends to 
establish any controverted fact in is- 
sue. Senn v. Southern R. Co., 18 S.W. 
1007, 108 Mo. 142; Hays v. Gaines- 
‘ville St. R. Co., 8 'S.W. 491, 70 Tex. 
602, 8 Am.S.R. 624. , 


[b] Rebutting presumption from 
failing to produce witnesses.—(1) 
Hividence of a division superintendent 
that he could not ascertain anything 
in regard to the alleged accident is 
competent to rebut the presumption 
which the failure to produce certain 
witnesses might raise against defend- 
ant. Hope v. West Chicago St. R. 
Co., 82 IllL.App. 311. (2) The testi- 
mony of a witness that he talked with 
the driver of the truck which collided 
with a ear, and the driver could not 
remember what had occurred, because 
of injuries received on his head at 
the time of the collision, is admissible 
as explaining to the jury why such 
driver was not called as a witness. 
Toledo R., etc., Co. v. Ward, 25 Ohio 
Cir. Ct 399: 


2. Cal.—Tower v. Humboldt Trans- 
it Co., 169 P. 227, 176 Cal. 602; Kramm 
v. Stockton Electric R. Co., 136 P. 
523, 22 Cal.App. 737. 


Ill—Wende v. Chicago City Ry. 
Co., 111 N.B. 275, 271 Ill. 487, Ann. 
Cas.1918A 222 [rev 192 Ill.App. ate 


ts 
Ovens v. Chicago City Ry. Co., 171 


‘ 
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[§ 450 ) 


defense,* but evidence which is irrelevant, immate- | plaintiff* or defendant.® 


rial, or incompetent is inadmissible on behalf of 


Ill.App. 647. 


Ind.—Indianapolis, 
Transit Co. v. Haines, 
Ind.App. 63. 


Towa.—Kern vy. Des Moines City R. 
Co., 118 N.W. 451, 141 Iowa 620. 


Ky.—Kentucky Traction & Termi- 
nal Co. v. Wilburn, 267 S.W. 1090, 206 
Ky. 510. 


Mass.—Nelson v. Old Colony St. Ry. 
Co., 94 N.E. 313, 208 Mass. 159; Du- 
charme v. Holyoke St. Ry. Co., 89 N.E. 
561, 203 Mass. 384; Ahearn v. Boston 
El. R. Co., 80 N.E. 217, 194 Mass. 350. 


Mo.—Jeffries vy. Kansas City Rys. 
Co., (App.) 220 S.W. 698; Hackleman 
VacKansas City’ Rys.\\Co., 217° S.W. 
618, 203 Mo.App. 125; Hoagland v. 
fee City Rys. Co., (App.) 209 S.W. 

9. 


N.Y.—Piper v. New York State Rys., 
172 N.Y.S. 838, 185 App.Div. 184; 
Nardi v. Richmond Light & R. Co., 
138 N.Y.S. 496, 153 App.Div. 388. 


[a] Descriptive evidence.—In an 
action to recover for injuries to plain- 
tiff by being struck by a street car, 
testimony of a witness that at the 
time he saw a flash of electricity and 
thought he saw something roll but 
was not sure was not subject to the 
objection that the testimony was not 
cescriptive. Leighton v. Chicago Con- 
sol. Traction Co., 85 N.E. 309, 235 I11. 
283. 

[b] Description of situation.—(1) 
A witness of the accident was prop- 
erly permitted to state what he saw 
after reaching the track where the 
accident occurred. Kramm vy. Stock- 
ton Electric R. Co., 136 P. 523, 22 Cal. 
App. 737. (2) Evidence, in action for 
the killing of a boy by a street car, 
of his body being dragged along the 
track, and where it was lying under 
the car when it was stopped, was ad- 
missible; those facts being inherent- 
ly a part of the situation and sur- 
roundings, and material, and having 
a relevant bearing on the issues. 
Hoagland v. Kansas City Rys. Co., 
(MovApp.).- 209 S:W.. 569. ((3). In. an 
action for injuries to a telegraph line- 
man by being struck and thrown from 
a pole by defendant’s street car, evi- 
dence that flags were stationed to 
notify people, and particularly cars, 
that there was dangerous construc- 
tion going on, is admissible to show 
the surrounding conditions. Ahearn 
v. Boston El. R. Co., 80 N.E. 217, 194 
Mass. 350. 


[ec] Description of injuries.—(1) A 
description of the injuries received 
by a child killed by a street car is 
properly admitted, it tending to show 
they were received in the manner 
claimed by plaintiff, defendant claim- 
ing they were received in ‘another 
manner. Wende v. Chicago City Ry. 
€o., 111 N.B. 275, 271 Til. 437, Ann. 
Cas.1918A 222 [rev 192 IlI].App. 164]. 
(2) In an action for the death of an 
infant struck by a street car, testi- 
mony of a doctor that the child’s hip 
had been cut off as well as a leg, and 
that bowels protruded, was admissi- 
ble to show that contrary to defend- 
ant’s contention, the front wheels of 
the car passed over the child. Ken- 
tucky Traction & Terminal Co. v. Wil- 
burn, 267 S.W. 1090, 206 Ky. 510. (3) 
Where, in an action for death in a 
street car collision, the injuries and 
death of decedent are admitted, but 
there is doubt as to how and where 
he was’ struck, the evidence of a phy- 
sician giving the nature and a de- 


os 


etc., Rapid 
69 N.E. 187, 33 


Res geste; 


scription of the wounds is admissi- 
ble to aid in solving such questions. 
Kern v. Des Moines City R. Co., 118 
N.W. 451, 141 Iowa 620. (4) In an 
action for injuries in a collision be- 
tween a street car and plaintiff's vehi- 
ele, evidence of the absence of any 
marks, of injury on the horses was 
admissible to aid in determining the 
eredibility of the witnesses of the 
parties. Nardi v. Richmond Light & 
ane 138 N.Y.S. 496, 153 App.Div. 


[d] Fact of collision.—In a jitney 
bus passenger’s action against a 
street railroad for injuries when tite 
bus was struck by a street car, evi- 
dence that the bus and the car were 
racing, and that the bus skidded and 
struck a telephone pole, was admissi- 
ble.on the question whether there was 
a collision. Piper v. New York State 
Rys., 172 N.Y.S. 838, 185 App.Div. 184. 


[e] Parties liable.—In an action 
against street railroads, separate cor- 
porations physically connected, for 
injuries to plaintiff, questions wheth- 
er cars of one company were operated 
on the line of the other, and whether 
the employees of one line went from 
that to the other, were admissible. 
Birmingham Ry., Light & Power Co. 
v. Williams, 69 So. 586, 194 Ala. 171. 


[f] Position of vehicle after col- 
lision.—(1) In an action for injuries 
in a collision between a street car and 
a fire wagon, testimony of a witness 
as to distance the wagon was north 
of a line of a street after the colli- 
sion, although it appeared the wagon 
before he saw it had been taken to 
one side off street car track, was ad- 
missible over objection that his tes- 
timony was of no probative force. 
Jeffries v. Kansas City Rys. Co., (Mo. 
App.) 220 S.W. 698. (2) It was not 
error to permit a witness who did not 
see the collision between defendant’s 
street car and a city fire truck, to 
testify as to location of truck and 
horses some time after the accident, 
where there was evidence that such 
position was substantially the same 
as immediately after the accident, 
particularly where the purpose was 
to show the condition of horses and 
truck. Hackleman v. Kansas City 
ek Co., 217 S.W. 618, 2038 Mo.App. 


[g] Weather conditions.—Nelson 
v. Old Colony St. Ry. Co.; 94 N.E. 313,’ 
208 Mass. 159; Ducharme vy. Holyoke 
By Ry. Co., 89 N.E. 561, 203 Mass. 


3. Cunningham v.-Metropolitan St. 
R. Co., 60 N.Y.S. 277, 29 Mise. 123. 


ae Conte arey negligence see infra § 


. 


4. Cal.—Wood v. Los Angeles Ry. 
Corp. £55 P68) 172 Cal. 15, 


Conn.—Hayden v. Fair Haven, ete., 
R.'Co., 56 A. 613, 76 Conn, 355. 


Ill.—O’Brien v. Chicago City Ry. 
Co., 127 N.E. 389, 239 Ill. 140; Rasi- 
mas v. Chicago Rys. Co., 223 Ill.App. 
288; Ovens v. Chicago City Ry. Co., 
171 Ill.App. 647. 


Mass.—Johnston y. Bay State St. 
Ry. Co., 111 N.E. 391, 222 Mass. 583, 
L.R.A.1918A 650. 


Mo.—Culbertson v. Metropolitan St. 
R. Co., 36 S.W. 834, 140 Mo. 35; Waa- 
dell_v. Metropolitan St. R. Co., 88 S. 
W. 765, 118 Mo.App. 680. 


N.Y.—Engel v. ‘United Traction Co., 
96 N.H. 731;) 208 N.Y 821; ‘Ann.Cas. 
1918A 859; Reich v. Union R. Co., 28 


declarations. 


General rules relating 


N.Y.S. 1105, 78 Hun 417. ae 


[a] Evidence held inadmissible.— 
(1) Where, in an action for injuries 
sustained by being run over by de- 
fendant’s car, after plaintiff had fall- 
en on the track, it is undisputed that 
the track at that place was icy and 
slippery, evidence that there had been 
no storm for two days before the 
accident is inadmissible for any pur- 
pose. Silberstein v. Houston, etc., R. 
CO. i220 0N Be bl) aT. NEW 2 935 G2) 
Evidence as to the use of the track 
by the public as a passway is not ad- 
missible, where the track, although 
an extension of a street railroad, is 
not in the highway, and such use gave 
the public no right thereto. Floyd v. 
Paducah R., etc., Co., 64 S.W. 653, 23 
Ky.L. 1077. (3) In a pedestrian’s ac- 
tion against a street railroad com- 
pany for injuries by being struck by 
a car, testimony of traffic officer as 
to the right of way of another vehi- 
cle was immaterial. Wood v. Los 
ath Ry. Corp., 155 P. 68, 172 Cal. 
5. 


[b] Consent to city employee to 
sue.—In an action by a city employee 
against a street railroad company for 
personal injuries, it was error to ad- 
mit an agreement by the city giving 
its consent to the suit by its em- 
ployee, which gave the appearance of 
sanction of the city to the action. 
O’Brien v. Chicago City Ry. Co., 127 
N.E. 389, 239 Ill. 140. 


[ec] Discharge from hospital. 
Question whether defendant street 
railway refused further to maintain 
plaintiff at a hospital, so that he was 
forced to leave, was a matter not ma- 
terial, and inadmissible, except pos- 
Sibly on cross-examination of wit- 
nesses from the hospital, who might 
testify that plaintiff, when discharg- 
ed, was recovered so as to no longer 
require hospital treatment. Lafargue 
v. United Railroads of San Francisco, 
192 P. 538,183 Cal. 720. 


5. Bender v. Louisville Ry. Co., 
137 S.W. 1034, 144 Ky. 166; Muehl- 
hausen -v:' St Louis “RR: Co.,°92 Suw. 
315, 91 Mo. 332; Hyland v. Yonkers 
R. Co., 4 N.Y.S.-305 [aff.23 N.E. 1148,' 
119 N.Y. 612]; Anastasio v. Hedges, 
202 N.Y.S. 109, 207 App.Div. 406. 


[a] Thus in an action for injuries 
to plaintiff by being struck by a 
bundle of papers thrown from a street 
ear, it having been shown that the 
street railway employees had been 
carrying papers for distribution 
among the carriers for a considerable 
time, evidence of the motorman and 
conductor that they had not been in- 
structed by the railroad company to 
carry and deliver such papers was 
inadmissible. Bender vy. Louisville 
Ry-'\Co., 137 SWail0s4> tae Ky ee: 


{b] Negligence of plaintiff’s em- 
ployer.—In an action against a street 
railroad for injuries to a workman 
not in its employ, evidence that it 
was the duty of a flagman employed 
by plaintiff's employers to warn the 
workmen of an approaching car, and 
that the flagman failed to give the 
warning, was improperly admitted. 


Anastasio v. Hedges, 202 N.Y.S. 109, 


207 App.Div. 406. 


[c] Payment of dog tax.—In an 
action against a street railway com- 
pany for killing plaintiff's dog, evi- 
dence that plaintiff had not paid the 
dog tax was inadmissible under an 
ordinance making it unlawful for 
dogs to run on the streets, unless the 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


§§ 450-451] 


to the admissibility of evidence as part of the res 
geste® apply in actions for injuries from the op- 
eration of a street railroad.? In accordance with 
general rules,’ declarations or statements of a mo- 
torman made immediately before® or after? the 
accident are admissible. A declaration of the con- 
ductor may be introduced for the purpose of im- 
peaching his other testimony.!? Declarations of a 
third person to the motorman after the accident have 
been held inadmissible. 


Opinion evidence.'* General rules as to the ex- 
clusion of opinion evidence!* apply in action for 
injuries from operation of a street railroad.t> While 
a motorman must state what he did to stop his car 
rather than he stopped it as soon as he could,'® he 
may state that he could not have done anything fur- 
ther than he did to prevent the injury.1* Testimony 
that there were no obstacles in the way to prevent 
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a motorman seeing the person on or near the track 
is not a mere expression of opinion.1’ Where there 
is evidence that a car was stopped within a certain 
space after the accident, there is no need of expert 
testimony to show in what distance the car could 
have been stopped.!® 

Other accidents or acts.?° Subject to rules else- 
where considered,?! ordinarily evidence: of other 
accidents or acts is inadmissible to show negligence 
on the part of the company at the time and place 
of the injury,?? unless the conditions and circum- 
stances surrounding the different acts or occasions 
are shown to be the same and in the same locality.” 

[§ 451] (b) Municipal Ordinances and Regula- 
tions.24 Where an ordinance together with other 
evidence tends to show negligence,?® on the part 
of a street railroad, it is admissible,?® but an ordi- 
nance which is irrelevant or immaterial is inad- 


tax was paid, since the fact of non- 
payment would not affect plaintiff's 
right to maintain an action for the 
dog’s death, while on the street, nor 
was it admissible on the question of 
the value of the dog. Selma Street & 
Suburban Ry. Co. v. Martin, 56 So. 
601, 2 Ala.App. 537 [rev on other 
grounds 59 So. 169, 177 Ala. 473]. 


6. See Evidence §§ 535-559. 


7 Mobile Light & R. Co. v. Burch, 
68 So. 509, 12 Ala.App. 421; East St. 
Louis Electric St. R. Co. v. Burns, 77 
Ill.App. 529. 


[a] Thus in an action for injuries 
to a traffic officer struck by a street 
car, testimony of another officer sta- 
tioned at the same street crossing 
that ‘the car just before it struck 
plaintiff passed so close to him that 
it touched his arm was admissible as 
a part of the res geste. Mobile 
hight, ete:, Co. v. Burch, 68 A. 509, 
12 Ala.App. 421, 


[b] Arrest of motorman several 
hourg after the accident is not to be 
regarded as part of the res geste. 
Chicago City R. Co. v. Uhter, 72 N.E. 
O55 2120 TL V4: 


8. See Negligence § 829. 


9. Chicago City R. Co. v. McDon- 
ough, 77 N.E. 577, 221 Il. 69 [Laff 125 
Ill.App. 223]. 


[a] Thus, where a collision be- 
tween a street car and a fire engine 
occurred almost immediately after a 
third person attempted to warn the 
motorman of the approach of the en- 
gine, the reply of the motorman to 
the warning was sufficiently connect- 
ed to make it competent evidence. 
Chicago City R. Co. v. McDonough, 77 
N.E. 577, 22% Ill. 69 [aff 125 Ill.App. 
223). 

10. Kern v. Des Moines City R. 
Co., 118 N.W. 451, 141 Iowa 620; 
Floyd v. Paducah R., etc., Co., 64 S. 
W. 653, 23 Ky.L. 1077. 


fa] hus the declaration of the 
motorman at the place of the colli- 
sion, a few minutes after it occurred, 
to the effect that he had seen plain- 
tiff for one hundred and fifty yards, 
and that he made no effort to apply 
the brakes until the collision was 
about to occur, although plaintiff had 
given no heed, to repeated signals of 
the car’s approach, was admissible 
as a part of the res geste. Floyd v. 
Paducah R., etc., Co., 64 S.W. 6538, 23 
Kyl, LOT: 

11. Chicago, ete., R. Co. v. Ingra- 
ham, 23 N.E. 350, 131 Ill. 659. 


12. Stenzhorn v. City Electric Ry. 
Co., 123 N.W. 621, 159 Mich. 82. 


[a] Thus in an action for injuries 
to a street sweeper by being struck 
by a street car, evidence of a declara- 
tion of a witness to the motorman 
after the car had struck plaintiff, ask- 
ing him if he was trying to run over 
the man, a second time, and that he 
Should put his reverse lever in the 
center of the controller so that he 
could not use the power, was inad- 
missible. Stenzhorn v. City Electric 
Ry. Co., 123 N.W. 621, 159 Mich. 82. 


13. Opinion as to speed see infra 
§ 455. 


Skilled witnesses on street rail- 
roads see Evidence § 648. 


14. See Evidence §§ 588-831. 


15. Birmingham R., ete., Co. v. 
Randle, 43 So. 355, 149 Ala. 5389; Hag- 
gerty v. Brooklyn City, etc., R. Co., 
61 N.Y. 624 mem, 6 Abb.N.Cas. 129 
note; Reid v. New York City R. Co., 
93) NexuSenpao. 


[a] Thus in an aetion for the 
death of plaintiff's intestate by being 
struck by a Street car, defendant’s 
motorman, after having testified that 
when he first saw deceased he was 
walking in a path two or three feet 
from the side of the track, was en- 
titled to state whether the car would 
have struck deceased in passing him 
at that distance from the track. Bir- 
mingham R., etc., Co. v. Randle, 43 
So. 355, 149 Ala. 539. 


[b] Stopping car.—A witness may 
not testify that the motorman seemed 
to try to stop the car as quickly as 
he could, but he should be required 
to state what the motorman did to 
stop the car. Birmingham R., etc., 
Co. v. Randle, 43 So. 355, 149 Ala. 
539. 


[c] Use of property after acci- 
dent.—In an action for injuries to 
a horse in a collision with a street 
ear, it is error to permit plaintiff to 
testify, without stating any facts, 
that the horse could not be used after 
the accident for the Same purpose 
that it had been used before, Reid 
v. New York City R. Co., 93 N-Y.S. 
Boe 


16. Birmingham R., etc., Co. v. 
Randle, 48 So. 355, 149 Ala. 539. 


17. Birmingham R., etc., Co. v. 
Randle, 43 So. 355, 149 Ala. 539; 
Hogan y. Citizens’ R. Co., 51 S.W. 473, 
150 Mo. 36. 


18. Levin v. Metropolitan St. R. 
Co., 41 S.W. 968, 140 Mo. 624. 


19. Huckshold v. United Rys. Co. 
of St. Louis, (App.) 234 S.W. 1072 
[transf 226 S.W. 852, 285 Mo. 497]; 


Lilly v. Kansas City Rys. Co., (Mo. 
App.) 209 S.W. 969; Beier v. St. Louis 


Eek Co. 942 SSW 87635 197 avo, 
20. In Operation of cars see infra’ 


§§ 454, 455. 
21. See Negligence §§ 808-815. 


22. Basham v. Owensboro City R. 
Co., 183 S.W. 492, 169 Ky.-155. 


[a] Thus in an action for injuries 
to a boy when stealing a ride on a 
car, evidence that on other occasions 
the motorman had invited the boy to 
get on the car to turn the switch for 
him, paying him for the service, was 
inadmissible. Basham v. Owensboro 
City RCo. 183S.Ws 492) 169 Koyo oe 


23. San Antonio Edison Co. v. 
Bet: 57 S.W. 851, 24 Tex.Civ.App. 
145. 


[a] Frightening horses.—In an 
action for injury received by plaintiff 
by reason of his horse becoming 
frightened at defendant’s street cars, 
which were negligently allowed to 
stand on a bridge on a public high- 
way, evidence that other horses had 
become frightened at defendant’s cars 
standing at the same place where 
plaintiff's horse took fright is com- 
petent. San Antonio Edison Co. v. 
Beyer, 57 S.W. 851, 24 Tex.Civ.App. 
145. 


24. Crdinances: 


Generally see Municipal 
tions §§ 796-970. 


Admissibility of: 
Generally see Evidence § 905; Mu- 
nicipal Corporations §§ 940-943, 


Corpora- 


2016; Negligence § 831. 
In action for injuries from opera- 
tion of: 
Motor Vehicles § 1037. 
Railroads: 
Accident: 


At crossings see Railroads § 
2004. 

: To .trains see Railroads § 
1757, 


Injuries to animals see Rail- 
roads § 1667. 
Regulation of street railroads by see 
supra § 229. 
To show or refute contributory neg- 
ligence see infra § 458. ' 


25. See Negligence §§ 101-109. 


26. Ala.—Snyder v. Mobile Light 
& Ry. Co., 107 So. 451, 214 Ala. 310; 
Birmingham, E. & B. R. Co. v. Wil- 
liams, 66 So. 6538, 190 Ala. 53. 


Ark.—Bain y. Ft. Smith Light & 
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missible.?? 


held inadmissible.*° 


Traction Co., 172 S.W. 843, 116 Ark. 
Wo. a RAL ITS Dr 102d. 


Colo.—Denver City Tramway Co. 
v. Gustafson, 121 P. 1015, 21 Colo. 
App. 478 ; 


11l.—Johnson Oil Refining Co. v. 
Galesburg Ry., Lighting & Power Co., 
200 Ill.App. 392; Hyde v. Danville, 
U. & C. Ry. Co., 193 Ill.App. 569. 


Iowa.—McBride v. Des Moines City 
R. Co., 109 N.W. 618, 134 Iowa 398. 


Mo.—Nolan vy. Kansas City Rys. 
Co., (App.) 247 S.W. 429. 


N.Y.—Geary v. Metropolitan St. R. 
Co., 82 N/Y.S. 1016, 84 App.Div. 514 
[aff 69 N.E. 1123, 177 N.Y. 535]; 
Stiasny v. Metropolitan St. R. Co., 
68 N.Y.S. 694, 58 App.Div. 172 [aff 65 
N.E. 11122, 172 N.Y. 656]; Ebling 
Brewing Co. v. Linch, 141 N.Y.S. 480, 
80 Misc. 517; Quinn v. New York 
City R. Co., 94 N.Y.S. 560; Kroder v. 
Interurban St. Ry. Co., 91 N.Y.S. 341, 
46! Mise. 118; Taylor v. Metropolitan 
St. R. Co., 84 N.Y.S, 282. 


R.I.—King v. Rhode Island Co., 
110 A, 6238, 43 R.I. 146. 


[a] Driving over fire hose.—In an 
action against a street railway com- 
pany for damages for a loss by fire, 
where the complaint charged that 
the company willfully and negligent- 
ly ran its ear upon the hose, a mu- 
nicipal ordinance, providing a penal- 
ty for willfully and maliciously driv- 
ing a vehicle upon a hose, is relevant. 
Birmingham, BE, & B. R. Co. v. Wil- 
liams, 66 So. 653, 190 Ala. 53. 


[b] Lawfulness of location of 
track.—An order of the city council, 
approved by the mayor, prior to the 
date of the accident, permitting de- 
fendant to locate its tracks at the 
point in question, as shown on blue 
prints attached to the order, and re- 
lating to the location of the tracks at 
the time and place of the injury, 
and showing that it was the only lo- 
cation given to. defendant, is admis- 
sible to show that it was lawful, and 
not a negligent, location. Hayden v. 
Fair Haven, etc., R. Co., 56 A. 613, 76 
Conn. 355. 


{e] Right of way.—Ebling Brew- 
ing Co. v. Linch, 141 N.Y.S. 480, 80 
Mise, 517; Quinn v. New York City 
R. Co., 94 N.Y.S. 560; Kroder v. Inter- 
UPbaAn st. ey... Cov, 91 NN. YiSe 3 41" 46 
Misc. 118; Taylor v. Metropolitan St. 
R. Co., 84 N.Y.S. 282; Buys v. Third 
te R. Co., 61 N.Y.S. 118, 45 App.Div. 


[d] Right of way to fire depart- 
ment.—(1) An ordinance or statute 
proyiding that the apparatus of a 
fire department Shall have the right 
of way on streets when responding 
to an alarm of fire is admissible in 
an action for the death or injury of 
a fireman by a collision of the wagon 
on which he was riding with a street 


Where the right to enact an ordinance 
is withdrawn from a city, and the power vested in 
a public utility commission so that the ordinance 
is of no effect,?® or an ordinance is superseded by 
a later ordinance,?® the ordinance is inadmissible. 
An ordinance passed after the accident has been 
Since ordinarily upon the ac- 
ceptance by a street railroad of its charter or grant 
of franchise it is bound to observe ordinances with- 
out expressly accepting them,*! for the purpose of 
offering an ordinance in evidence it is not neces- 
sary to prove that it was accepted.*? 
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inadmissible.*® 


car, as bearing on the question of 
the exercise of care by the motorman. 
McBride v. Des Moines City R. Co., 
109 N.W. 618, 134 Iowa 398. (2) 
Greater New York Charter (UL. 
[1897]), ¢ 878 § 748, giving vehicles 
of the fire department in answering 
a fire alarm the right of way over 
other vehicles, is material on the 
question of negligence, in a collision 
between a hook and ladder truck and 
a street car, wherein a fireman rid- 
ing on the truck is killed. Geary v. 
Metropolitan St. R. Co., 82 N.Y.S. 
1016, 84 App.Div. 514 [aff 69 N.E. 
11235077 N.Y: 5351. 


fe] Sounding gong.—An ordinance 
requiring the sounding of a gong 
On approaching crossings where the 
motorman has reason to believe there 
is danger is admissible on the issue 
of negligence in not sounding it. 
Denver City Tramway Co. v. Gustaf- 
son, 121 P. 1015, 21 Colo.App. 478. 


[f] Stop at  crossings.—Where 
plaintiff contends that the car stopped 
on the crossing, and defendant that 
it passed over before stopping, ordi- 
nances and police regulations forbid- 
ding cars to be stopped on the cross- 
ing are admissible to show the great- 
er probability of defendant’s conten- 
tion, Stiasny v. Metropolitan St. R. 
Co., 68 N.Y.S. 694, 58 App.Div. 172 
Laff 65 N.E. 1122, 172 N.Y. 656]. 


[g] Turning 
tion against a 
injuries to an 


corners.—In an ac- 
street railroad for 
automobile collided 
with, admission in evidence of traf- 
fic ordinance of city, providing. vehi- 
cle in turning to the right and into 
another street should keep as near 
to the right curb as possible, was not 
error; ordinance being a _ circum- 
stance which jury might consider. 
King v. Rhode Island Co., 110 A. 623, 
43 R.I, 146. 


[h] Use of sirens on vehicles.— 
A city ordinance, prohibiting any 
vehicles except police automobiles 
and certain other designated vehicles 
having a right of way from using a 
siren, is admissible, in an action for 
injuries to an occupant of a police 
automobile which collided with a 
street car, to show that the motor- 
man of the car should have known 
from the sound of the siren that the 
approaching vehicle was one which 
had a right of way. Nolan vy. Kansas 


ae Rys. Co., (Mo.App.) 247 S.W. 
27. Miller v. Ft. Smith Light & 


Traction Co., 206 S.W. 329, 136 Ark. 
272; Union Traction Co, v. Taylor, 
135 N.E. 255, 81 Ind.App, 257; Finn 
v. United Rys. Co. of St. Louis, 
(Mo.App.) 237 S.W. 883; Windle v. 
Southwest Missouri R. Co., 153 S.W. 
282, 168 Mo.App, 596. 


[a] Ordinance regulating steam 
railroads.—In an action for the death 
of a trespasser against a street rail- 


Equipment of cars.*? Ordinances requiring street. 
cars to be equipped with certain appliances** are 
admissible where with other testimony they tend 
to prove negligence of the street railroad,’’ but an 
ordinance which is irrelevant and immaterial is 


oy 


Tracks and repair of street.27_ Where the evidence 
discloses that plaintiff’s injury resulted from the 
failure of a street railroad to maintain its tracks 
in proper condition, an ordinance or contract with 
the city relating to the maintenance of tracks** is 


way, the offer in evidence of General 
Ordinance of City of St. Louis, § 1052, 
making it a misdemeanor for any per- 
son to climb on, etc., a locomotive or 
train in the city, was properly re- 
fused; the ordinance applying only 
to steam railroads. Finn v. United 
Rys. Co. of St. Louis, (Mo.App.) 237 
S.W. 883. 


[b] Ordinances stating general 
rules of law, such as requiring em- 
ployees of the railroad company to 
use reasonable care to prevent in- 
jury, and to stop the car on the ap- 
pearance of danger to any one near 
the track, and to use proper care to 
prevent injury to teams, are inad- 
missible in an action for injuries 
from a collision. Christy v. Des 


Moines City R. Co., 102 N.W. 194, 126 _ 


Iowa 428. 


28. Northern Trust Co. v. Chicago 
Rys. Co., 149 N.E. 422, 318 Ill. 402 
[rev 232 Ill.App. 246]; Ewald v. Chi- 
cago Rys. Co., 247 Ill.App. 77. 


Revccation of authority see supra § 
229; Municipal Corporations §§ 891, 


29. McBride v. Des Moines City R. 
Co., 109 N.W. 618, 134 Iowa 398. 


Repeal by ordinance see supra § 
gaa Municipal Corporations §§ 890, 


30. Merrill v. Sheffield Co., 53 So. 
219, 169 Ala. 242. 


31. See supra § 229. 


32. Sheehan vy, Citizens’ R. Co., 72 
Mo.App. 524, 


33. Admissibility of evidence of 
equipment see infra §§ 453. 


34. See supra § 286. 


35. Lagomarsino ‘v. Market St. Ry. 
Co., 261 P. 465, 202 Cal. 474; Jackson 
Ry. & Light Co. v. Barnett, 1 Tenn, 
Civ.App. 572. 


[a] Fenders.—Jackson Ry. & 
Peele Co. v. Barnett, 1 Tenn.Civ.App. 


{[b] Sand-boxes.—Lagomarsino v. 
Market St. Ry. Co., 261 P. 465, 202 
Cal. 474. 


36. _ Miller v. Ft. Smith Light & 
po an Co., 206 S.W. 329, 186 Ark. 


{a] Air brakes on interurban cars 
—Where a street car which collided 
with an automobile was properly 
equipped with hand brakes, and used 
only in city service, an ordinance re- 
quiring air brakes upon cars used 
in interurban service was immaterial 
to the issues and inadmissible. Mill- 
er v. Ft. Smith Light & Traction Co., 
206 S.W. 329, 1386 Ark, 272. 


37. Admissibility of evidence of 
one tracks or street see infra § 


38. See supra §§ 304, 308. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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admissible.*® Likewise where the injury results 
from a failure to keep the street in repair as re- 
quired by ordinance,?° the ordinance is admissible,*t 
but where plaintiff had knowledge of the defect so 
that defendant’s negligence is not the cause of the 
injury the exclusion of an ordinance is proper.*? 


Speed ordinance. 


ligent.#° 


39. Birmingham, E. & B. R. Co. v. 
Stagg, 72 So. 164, 196 Ala. 612; Bir- 
mingham Union R. Co. v. Alexander, 
9°50. 525, 93 Ala. £33: St: Joseph: -v. 
Union R. Co., 22 S.W. 794, 116 Mo. 
636, 38 Am.S.R. 626. 


[a] Thus in an action for injuries 
due to the insufficient surfacing and 
ballasting of the track, where the 
complaint sets up a contract between 
defendant and the city, and also a 
municipal ordinance whereby it is 
made defendant’s duty to keep its 
tracks in such condition as not to ob- 
struct the passage of vehicles over 
them, both the contract and ordi- 
nance are admissible in evidence. 
Birmingham Union R. Co. v. Alexan- 
der}=9 So: 525,93 Ala, 133: 


49. See supra §§ 303, 309. 


_ 41. Callanan v. United Rys. Co. of 
St. Louis, (Mo.App.) 263 S.W. 448. 


[a] , Passage of ordinance after ac- 
cident.—In an action against a street 
ear company for injuries in a colli- 
sion with plaintiff's vehicle, an ordi- 
nance passed some time after the col- 
lision, requiring defendant to regrade 
the street and fill in between its 
cross-ties, was properly excluded as 
not being relevant on the question of 
negligence, Merrill v. Sheffield Co., 
53 So. 219, 169 Ala, 242. 


42. Oriental Express Co. v. Puget 
Sound Traction, Light & Power Co., 
194 P. 781, 113 Wash. 520. 


{a] Thus in an action against a 
street railroad company for injuries 
to a truck in a collision while stalled 
on an unpilanked place between the 
rails where the driver of the truck 
knew the situation and testified that 
his lights showed the condition of 
the tracks, there was no error in re- 
jecting a city ordinance relating to 
defendant’s duty to plank between 
rails. Oriental Express Co. v. Puget 
Sound Traction, Light & Power Co., 
194 P. 781, 113 Wash. 520. 


43. Admissibility of evidence of 
speed see infra § 455. 

44. Norfolk R., etc., Co. v. Corletto, 
41 S.E. 740, 100 Va. 355. 

45. Violation of speed ordinance 
as negligence see supra § 290. 

46. Cal.—Wagner v. United Rail- 
roads of San Francisco, 126 P. 186, 
19 Cal.App, 396. 


Ga.—Atlanta Consol. St. R. Co. v. 
Foster, 33 S.E. 886, 108 Ga. 223. 


Ili.—Cox y. St. Louis, S. & P. R. R., 


‘193 Ill.App. 596. 


Towa.—Doherty v. Des Moines City 
Ry. Co., 121 N.W. 690, 144 Iowa 26. 


Md.—Barnes v. United Rys. & Elec- 


Although a speed ordinance 
prescribes only a penalty for a violation of its pro- 
visions,** where the evidence establishes that a 
street car was exceeding the speed limit, as tending 
to show negligence,*® a speed ordinance limiting the 
speed of street cars within the corporate limits is 
admissible in evidence in connection with other tes- 
timony to show that defendant’s operation of the 
ear at the time and place of the injury was neg- 
In the absence of evidence fixing the 
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porate limits.47 


tric Co. of Baltimore, 116 A. 855, 140 
Md. 14; United Rys. & Electric Co. 
of Baltimore v. Ward, 77 A. 593, 113 
Md. 649; Baltimore City Pass. R. Co. 
v. McDonnell, 43 Mad. 534. 


Mass.—Wright v. Malden, ete., R. 
Co., 4 Allen 283. 


Mich.—Brown v. Detroit United 
Ry., 146 sN.W. 278, 179 Mich. 404; 
Deneen v. Houghton County St. R. 
Co., 113 N.W. 1126; 150 Mich. 235, -18 
Ann.Cas. 134. 


Mo.—Eckhard v. St. Louis Transit 
Co., 89 S.W. 602, 190 Mo. 593; Deit- 
ring v. St. Loujs Transit Co., 85 S.W. 
140, 109 Mo.App. 524.. 


Neb.—Mathieson v. Omaha. St. R. 
Co., 97 N.W. 2438, 3 Neb. (Unoff.) 747; 
92 N.W. 639, 3 Neb. (Unoff.) 743. 


Or.—Palmer y. Portland Ry., Light 


| & Power Co., 108 P. 211, 56 Or. 262. 


Pa.—Murphy v. Philadelphia Rapid 
Transit Co., 1382 A. 194, 285 Pa. 399. 


R.I.—Oates v. Union R. Co., 63 A. 
675, 27 R.I. 499, 


Tex.—San Antonio Traction Co. v. 
Upson, 71 S.W. 565, 31 Tex.Civ.App. 
50. 


Va.—Norfolk R., ete., Co. v. Cor- 
letto, 41 S.E. 740, 100 Va. 355. 


47.. Furrer v. Ohio Electric Ry. 
Co., 7 OhioApp. 491, 27 OhioC.A. 410. 


48. Maxwell v. Wilmington City R. 
Co., 40 A. 945, 15 Del. 199. 


[a] Ordinance regulating steam 
cars, etc.—What would be a reason- 
able rate of speed for an electric car 
in a city cannot be shown by an ordi- 
nance of the city fixing the rate of 
speed for steam cars, for vehicles 
drawn by horses, and for horseback 
riders. Maxwell v. Wilmington City 
R..Go., 40 A..945,-15 Del. 199; Texas 
Traction Co. v. Wiley, (Tex.Civ.App.) 
164 S.W. 1028. 


49. Ulrich v. Toledo Consol. St. R. 


Co., 10 OhioCir.Ct. 635, 5 OhioCir.Dec. 


111. 


[a] Thus an ordinance limiting 
the rate of speed in running “across” 
bridges is properly rejected as imma- 
terial, where the collision occurred 
just before the car reached a public 
bridge. Ulrich v. Toledo Consol. St. 
R. Co., 10 OhioCir.Ct. 635, 5 OhioCir. 
Dec, 111. 


[b] In Maryland.—Ordinance No. 
157 of the city of Baltimore, provid- 
ing that no traction, cable, electric, 
or other city passenger railway car, 
not drawn by horse power, shall cross 
any open street within the limits of 
the city at a speed greater than six 


[60 C.J.] 571 


rate of speed of defendant’s car involved in the 
accident, it is proper to exclude a city ordinance 
regulating the speed of street. cars within the cor- 
A speed ordinance to be admissible 
must be applicable*® as to the place of the injury,*® 
and as to the person injured.®°® 


[§ 452] (c) Defects in Tracks, Street, or Equip- 
ment’!—aa. In General. 
tion of the company’s negligence®? in the construe- 
tion and maintenance of the street, tracks, or other 
equipment, evidence not otherwise incompetent is 
admissible of any fact or cireumstance which tends 
to show that the company failed to exercise due care 
and diligence.®? 
no change occurred in the condition before or after 


As bearing on the ques- 


Where the evidence shows that 


miles per hour is admissible without 
proof that the city owned the bed of 
one of the streets at the crossing 
where the accident occurred. Barnes 
v. United Rys. & Electric Co. of Bal- 
timore, 116 A, 855, 140 Md. 14; United 
Rys. & Wlectric Co. of Baltimore v. 
Ward, 77 A. 593, 113 Md. 649. 


Limits of operation of ordinances 
see Municipal Corporations § 922. 


50. See case infra this note. 


[a] In Michigan.—Ordinance Aug. 
15, 1889 of the city of Detroit con- 
cerning the duty of a street railroad 
to passengers to reduce speed on ap- 
proaching switches was passed for 
the protection of persons in the street 
as well as for passengers. Brown v. 
Detroit United Ry., 146 N.W. 278, 179 
Mich. 404. See also Municipal Cor- 
poretons § 922; Negligence §§ 113— 

° i] 


51. Admissibility of ordinance see 
supra § 451. 


To show or refute contributory neg- 
ligence see infra § 458. 


52. Duty with respect to tracks, 
eguipment and streets see supra §§ 
286, 301-311. 


53. Callanan v. United Rys. Co. of 
St. Louis, (Mo.App.) 263 S.W. 443; 
Minster v. Citizens’ R. Co., 58 Mo. 


App. 276; Maloney v. City of New 
York, 139 N.Y.S. 794, 154 App.Div. 
608. 


[a] Speed of car.—For the pur- 
pose of proving the cause of the dis- 
placement of slots of a rail, evidence 
of the speed of the company’s cars 
over the crossing was competent. 
Minster y. Citizens’ R. Co., 53 Mo.App. 
276. 


[b] Violation of ordinance.—In 
parents’ action for the death of a 
child, testimony that defendant had 
violated an ordinance concerning the 
repair of the street was competent as 
tending to establish negligence of de- 
fendant in failing to keep the street 
in repair as charged in petition. Cal- 
lanan v. United Rys. Co. of St. Louis, 
(Mo.App.) 263 S.W. 443. 


[ec] Evidence that defendant was 
a trespasser at the place of the acci- 
dent is immaterial in an action for in- 
juries received by the injured per- 
son’s tripping over a rail, alleged to 
have extended several inches above 
the surface of the street, since its 
liability does not depend upon wheth- 
er or not it was a trespasser, but upon 
whether it negligently failed to main- 
tain the tracks in a reasonably safe 
condition for people to travel over. 
Huff v. St. Joseph R., ete., Co., 111 S. 
W. 1145, 213 Mo. 495, 
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the accident,®+ and in view of the presumption of 
the persistence of conditions of a continuing na- 
ture once shown to exist,>® within limitations else- 
where considered,®** to show the existence of a dan- 
gerous condition at the time of the injury, evidence 
of the condition before®? and after®* the injury is 
admissible. The admissibility of the evidence in 
each case depends on the degree of probability 
afforded by it that the condition shown before the 
injury continued at the time of the injury,°? and 
is a matter resting largely within the discretion 
of the court.*° But for the purpose of showing the 
defective condition at the time and place of the 
injury evidence is ordinarily inadmissible of the 
defective condition at’ other times and places,®* or of 
precautions taken by the company after the acci- 
dent.°2 On the question of negligent or defective 
construction or maintenance, evidence is admissible 
to show that structures of a similar class are or 
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are not constructed in a similar manner,®* and that 
certain methods could have been adopted to elimi- 
nate the defective condition existing.®°* While evi- 
dence of accidents to others at the place has been 
held inadmissible,*® .in accordance with general 
rules,** such evidence is admissible to show the 
existence of a dangerous condition,** and the com- 
pany’s knowledge thereof.*® As tending to disprove 
negligence evidence is admissible on behalf of de- 
fendant to show that other persons or vehicles were 
ecnstantly crossing the track safely, at the place 
and about the time of the accident,®® but evidence 
that the ecmpany never heard of any one walking 
off an elevated railroad platform is inadmissible 
where it is not shown that there were other unguard- 
ed platforms as the one in question.‘° On behalf 
of the company that the road was constructed to 
the satisfaction of the road commissioner as re- 
quired by statute,7+ testimony of an assistant com- 


54, Birmingham Union R. Co. v. 
Alexander, 9 So. 525, 93 Ala. 133; 
Reynolds v. Metropolitan St. Ry. Co., 
116 S.W. 1135, 186 Mo.App. 282; 
Byrne v. Brooklyn, ete., R. Co., 26 N. 
Y.S. 760, 6 Misc. 260 [aff 40 N.E. 163, 
P45 INGLY (61/9 7. 


55. See supra § 439; Evidence §§ 
28, 29; Negligence § 738. 4 


56. See Negligence §§ 801, 802. 


[a] “Limitation to such evidence 
is that it must be such in character 
and point of time as to justify the 
inference that the switch was in a de- 
fective condition at the time of the 
accident.” Reynolds v. Metropolitan 
St. Ry. Co., 116 S.W. 1135, 1138, 136 
Mo.App. 282. 


57. -Aledtt v. Public Service Corp., 
74 A. 499, 78 N.J.Law 482, 32 L.R.A. 
N.S. 1084, 138 Am.S.R. 619. 


[a] Thirteen days.—Defective 
switch. Alcott v. Public Service Corp. 
74 A. 499, 78 N.J.Law 482, 32 L.R.A. 
N.S. 1084, 138 Am.S.R. 619. 


58. U.S.—Tacoma Ry. & Power Co. 
v. Cothary, 235 F. 872, 149 C.C.A. 184. 


Ala.—Birmingham Union R. Co. v. 
Alexander, 9 So. 525, 93 Ala. 133. 


Mo.—Reynolds v. Metropolitan St. 
R. Co., 116 S.W. 1135, 1386 Mo.App. 
282. 


N.J.—Alcott v. Public Service Corp. 
74 A, 499, 78 N.J.Law 482, 32 L.R.A. 
N.S. 1084, 138 Am.S.R. 619. 


N.Y.—Wooley v. Grand St., etc., R. 
Co., 88 N.Y. 121; Byrne v. Brooklyn 
City, etc., R. Co., 26 N.Y.S. 760, 6 Misc. 
260 [aff 40 N.E. 168, 145 N.Y. 619]. 


[a] Four hours.—Defective 
switch. Reynolds v. Metropolitan St, 
ae Co., 116 S.W. 1135, 136 Mo.App. 


[b] Three days.—Defective 
switch. Alcott v. Public Service 
Corp., 74 A, 499, 78 N.J.Law 482, 32 
L.R.A.N.S.. 1084, 188 Am.S.R. 619. 


[ec] About a week.—Defective 
turnstile. Tacoma Ry. & Power Co. 
v. Cothary, 235 F. 872, 149 C.C.A. 184. 


[d] One to five months.—Project- 
ing rails. Birmingham Union R. Co. 
v. Alexander, 9 So. 525, 93 Ala, 133, 


[e] Two months.—Depression in 
rail. Byrne v. Brooklyn City, etc., R. 
Co., 26 N.Y.S.'760, 6 Mise. 260 [aff 40 
NE. 163, 146.N.Y. -619]. 


59. Frankfort, etc., Traction Co. 
v. Hulette, 106 S.W. 1198, 32 Ky.L. 


732. 


60. Frankfort & V. Traction Co. v. 
Hulette, 106 S.W. 1193, 32 Ky.L. 732. 


61. Cunningham v. Fair Haven, 
ete., R. Co., 438 A.-1047, 72 Conn, 244; 
Mayer v. Milwaukee St. R. Co., 63 N. 
W. 1048, 90 Wis. 522. 


[a] Piling snow in street.—Mayer 
v. Milwaukee St. R. Co., 63 N.W. 1048, 
90 Wis, 522. 


[b] Projecting 
ham v. Fair Haven, etc., R. Co., 
1047, 72 Conn. 244. . 


62. Good Roads Const. Co. v. Port 
Huron, Sti.G. & MC. Ry. Co, 133 N. 
W. 320, 173 Mich. 1; Felske v. De- 
troit United Ry., 130 N.W. 676, 166 
Mich. 367; Markowitz v. Dry Dock, 
Ape Ri Co, 33. NYS: 702, 12) Misc. 


[a] Thus in an action for injuries 
to a traveler by the derailment of a 
street car at a crossover, evidence 
that a switchman was stationed at 
the crossover after the accident was 
inadmissible. Felske. v. Detroit 
wees Ry., 1830 N.W. 676, 166 Mich. 


[b] Removing snow.—Markowitz 
v. Dry Dock, etc., R. Co., 33 N.Y.S. 702, 
12 Misc. 412. 


63. Jarvis v. Brooklyn El. R. Co., 
16 N.Y.S. 96 [aff 30 N.E. 1150, 133 N. 
Y. 623] (holding that in an action for 
injuries caused by falling from the 
unguarded end of defendant’s elevat- 
ed railroad station platform while 
looking for a urinal, plaintiff may 
show that on all other elevated rail- 
roads the exposed ends of platforms 
are guarded in some way, and that 
urinals are in uSe on such roads). 


64. Rupener v. Cedar Rapids & 
Iowa City Railway & Light Co., 159 
N.W. 1048, 178 Iowa 615; Manson v. 
Manhattan R. Co., 55 N.Y.Super. 18, 8 
N.Y.St. 118. 


[a] Thus evidence as to devices 
to prevent iron parings from falling 
into the street below is admissible in 
rebuttal of evidence given in behalf 
of defendant, an elevated railroad 
company, that dust and scales of iron 
could be kept from falling only at a 
great expense. Manson v. Manhattan 
ees 55 N.Y.Super.Ct. 18, 8 N.Y.St. 


[b] Signal devices at crossings.— 
In an action against a street railroad 
for injuries to an automobile owner 
in collision, testimony of a roadmas- 
ter of a steam railway, descriptive 


rails.—Cunning- 
43 A. 


of automatic device for signaling ap- 
proach of trains, in use by steam road, 
Was proper, as tending to show de- 
vices in general. Rupener vy. Cedar 
Rapids & lowa City Railway & Light 
Co., 159 N.W. 1048, 178 Iowa 615. 


65. Gregory v. Detroit United R. 
Co., 101 N.W. 546, 138 Mich. 368; 
Johnson v. Manhattan R. Co., 4 N.Y.S. 
848, 52 Hun 111. 


[a] Thus in an action for injuries 
to plaintiff from the overturning of 
his cutter in striking the rails of de- 
fendant’s track, which are alleged to 
have been negligently left above the 
surface of the street, the sole ques- 
tion is the condition of the street, and 
whether its condition was negligence, 
evidence of prior accidents of a simi- 
lar character at the same place was 
inadmissible. Gregor v. Detroit 
pita R. Co., 101 N.W. 546, 138 Mich. 


66. See Negligence §§ 808-815. 


Admission of similar acts or oc- 
Shear pe generally see Evidence §§ 


67. Knorr v. Wells, (Mo.App.) 270 
S.W. 391; Wooley v. Grand St., ete., 
RACo.,-830N: ¥,, lars Blair sve Seattle 
Electric Co., 122 P. 358, 67 Wash. 465, 
Ann.Cas.1913D 529. 


_{a] Injury from rails.—In an ac- 
tion against an electric railway com- 
pany for injuries to a horse, caused 
by its foot being caught between the 
main rail and the guard rail, evidence 
of injuries to other horses on previ- 
ous occasions from the same cause, 
and at the same place, was admissi- 
ble to show the condition of the place 
and defendant’s knowledge thereof. 
Blair v. Seattle Electric Co., 122 P. 
358, 67 Wash. 465, Ann.Cas.1913D 529, 


{b] Skidding cn wet track.—In an 
action for injuries sustained when an 
automobile skidded on wet street 
car track rails, being lubricated at a 
curve with running water, evidence 
that prior to such time automobiles 
had skidded at or near the same point 
was competent as showing the dan- 
gerous condition. Knorr vy, Wells, 
(Mo.App.) 270 S.W. 391. 


68. See infra this section. 
69. Birmingham Union R. Co 
Alexander, 9 So. 525, 93 Ala. 133. 


70. Jarvis vy. Brooklyn El. R. Co., 
abaya 96 [aff 30 N.H, 1150, 183 N.Y. 


71. See supra § 311. 


~ Ve 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 452-453] 


missioner that he saw the work done and was sat- 
isfied is admissible to show that the work was done 
to the commissioner’s satisfaction.72 


Notice of defects. 


near the place of injury.7§ 


[§ 453] bb. Condition or Equipment of Cars.7° 
As tending to show negligence,®® evidence, if oth- 
erwise competent, is admissible in respect to the 
equipment and condition thereof on the car at the 
time and place of the injury,®! but evidence which 
is immaterial is properly exeluded.®? 


72. Mahoney v. Natick, etc., St. R. 
Co., 54 N.E, 349, 173 Mass. 587. 


73. Necessity of notice see supra 
§ 310; Negligence §§ 25-30. 


Presumption of knowledge of de- 
fect see supra § 439. 


ae See Negligence §§ 801, 802, 807, 
oe 


75. Cunningham y. Fair Haven, 
ete. Re Co., 43) A. 1047, 72 Conn.244; 
Alcott v. Public Service Corp., 74 A. 
499, 78 N.J.Law 482, 32 L.R.A.N.S. 
1084, 138 Am.S.R. 619. 


{a] Within a year.—Cunningham 
v. Fair Haven, etc., R. Co., 43 A. 1047, 
72 Conn. 244. 


76. Musser v. Lancaster City St. 
R. Co., 35 A. 206, 176 Pa. 621 (holding 
that, in an action for injuries caused 
by the breaking of a street railroad 
cable, testimony that the attention 
of one of the directors of the defend- 
ant company was called to the weak- 
ened condition of the cable is admis- 
sible). 

77. Gregory v. Detroit United R. 
Co., 101 N.W. 546, 188 Mich. 368; 
Johnson v. Manhattan R. Co., 4 N.Y.S. 
848, 52 Hun 111; Blair v. Seattle Elec- 
tric Co., 122 P. 358, 67 Wash. 465, Ann. 
Cas.1913D 529. 


78. Evansville & S. Traction Co. 
v. Montgomery, 98 N.E. 731, 50 Ind. 
App. 528; Houston City St. R. Co. v. 
Medlenka, 43 S.W. 1028, 17 Tex.Civ. 
App. 621. 


[a] Condition of other posts.— 
Where a rotten post fell and killed 
plaintiff’s horse, evidence of the con- 
dition and removal of other posts 
nearby was admissible to show the 
company’s knowledge of the danger- 
ous character of posts in the im- 
mediate locality. Evansville & S. 
Traction Co. v. Montgomery, 98 N.E. 
731, 50 Ind.App. 528. 


[b] rack near place of injury.— 
Where plaintiff was injured through 
the breaking of a wheel of his vehi- 
cle, in crossing defendant’s railroad 
track, by reason of the protrusion of 
the rails above the surface of the 
highway, and the absence of guard 
rails, evidence of the condition of 
the track at such point, and other 
points immediately connected there- 
with, was admissible. Houston City 
St. R. Co. v. Medlenka, 43 S.W. 1028, 
17 Tex.Civ.App. 621, 


79. Admissibility of ordinance see 
supra § 451. 
To show or refute contributory neg- 


For the purpose of showing 
that the company had notice of the defect and to 
charge it with a failure to repair7®? in accordance 
with general rules,’* evidence is admissible to show 
the condition of the track or street before the ac- 
cident,’® that the defect was brought to the atten- 
tion of the company,’® that on prior occasions the 
obstruction caused injuries to others,77 and the 
condition of other equipment of the same nature 
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evidence shows that no change occurred in the con- 
dition before or after the accident, and in view of 


the presumption of the persistence of conditions 


of a continuing nature once shown to exist,** within 
limitations elsewhere considered,’* evidence is ad- 
missible as to the defective condition of the equip- 
ment of the car causing the injury before and after 
the accident,®® or that the car was dismantled short- 
ly after the accident, and the equipment sold as 
old iron,*® but evidence is inadmissible, for this 
purpose, to show that the equipment on other ears 
was defective or out of repair.’? 
that other cars in common use are better equipped 


While evidence , 


has been held inadmissible,** it has been also held 


Where the 


ligence see infra § 458. 


80. Duty to equip cars see supra 
§ 286. 


81. Ala.—Manley v. Birmingham 
Ry., Light & Power Co., 68 So. 60, 191 
Ala. 531. 


Cal.—Grossetti v. 
687, 176 Cal. 798. 


Ky.—Frankfort & U. Traction Co. 
Bey, au pee 106, S.W.. 1193, 32 Ky.L. 


N.Y.—Oldfield v. New York, etce., 
R. Co., 14 N.Y. 310) [aff 3 E.D!Smith 
103]; Fritsch v. New York, etc., R. 
Co., 87 N.Y.S. 942, 93 App.Div. 554; 
Unger v. Forty-Second St., ete, R. 
Ge 29 N.Y.Super. 237 [aff 51 N.Y. 


Ohio.—Greve v. Cincinnati Traction 
Co., 15 OhioN.P.N.S. 289. 


[a] Brakes.—Manley v. Birming- 
ham Ry., Light & Power Co., 68 So. 
60, 191 Ala. 531; Frankfort & U. Trac- 
tion Co. v. Hulette, 106 S.W. 11938, 32 
Ky.L. 732; Greve v. Cincinnati Trac- 
tion Co., 15 OhioN.P.N.S. 289. 


[b] Fender or life guard.—Old- 
field v. New York, etc., R. Co., 14 N.Y. 
310; Fritsch v. New York, etc., R. 
Co., 87 N.Y.S. 942, 93 App.Div. 554. 


[c] To determine speed.—For the 
purpose of determining the speed at 
which a car can be run with safety 
to the public it is competent to admit 
evidence of its equipment. Columbus 
R. Co. v. Connor, 27 OhioCir.Ct. 229. 


82. Flintoff v. Muskegon Traction 
& Lighting Co., 175 N.W. 438, 208 
Mich. 527; Fisher v. Waupaca Elec- 
tric Light & Ry. Co., 124 N.W. 1005, 
141 Wis. 515 (holding that in an ac- 
tion against a street railway company 
for the death of a person lying on 
the track by being run over by a car 
without a fender, evidence that a 
good-sized dog on a track in a distant 
city had not been protected by a fend- 
er was properly excluded). 


[a] Contributory negligence.— 
Where plaintiff is guilty of contribu- 
tory negligence, the question whether 
the car was equipped with fenders 
was unimportant. Flintoff v. Muske- 
gon Traction & Lighting Co., 175 N.W. 
438, 208 Mich. 527. 


[b] Equipment not required.— 
Where, in an action for the killing of 
plaintiff’s child by defendant’s street 
car, there was nothing tending to 
prove that the car was not properly 
equipped, or that other appliances 
than those in use were more safe, 


Sweasey, 169 P. 


that for the purpose of determining whether a car 
was properly equipped®® at the time of the injury, 
evidence may be admitted as to whether a certain 
improvement had extensively been known and used 
prior to the time of the accident.®° 


or that there was any law or ordi- 
nance requiring the use of a fender, 
it was not error to refuse to permit 
a witness to testify that the car was 
not equipped with a fender like those 
subsequently used by defendant. 
Zimmerman v. Denver Consol. Tram- 
way Co., 72 P. 667, 18 Colo.App. 480. 


83. See supra § 439; Evidence §§ 
28,29; Negligence § 738. 


84. See Negligence §§ 801, 802. 


85. Manley. v. Birmingham Ry., 
Light & Power Co., 68 So. 60, 191 Ala. 
531; Grossetti v. Sweasney, 169 P. 
687, 17 6, Cal. 7933) Frankfort snue 
Traction Co. v. Hulette, 106 S.W. 1193, 
32 KyiL. 732. 


[a] Ten days before accident.— 
In an action for injuries received by 
colliding with one of defendant’s 
street cars, it was proper to prove by 
former employees of defendant who 
had acted as motormen on the car un= 
til within ten days and two months, 
respectively, of the collision, that the 
brakes were worn out so the car could 
not be stopped within one hundred and 
fifty feet, and that the bell would not 
ring. Frankfort, etc., Traction Co. v. 
Hulette, 106 S.W. 1193, 32 Ky.L. 732. 


86. Frankfort, etc., Traction Co. v. 
Hulette, 106 S.W. 1193, 32 Ky.L. 732 
(holding that where defendant’s mo- 
torman had testified that the brakes 
on the car by which plaintiff was in- 
jured were new and in perfect condi- 
tion, a question to defendant’s man- 
ager as to what was done with the 
ear after the accident, which elicted 
the information that it was disman- 
tled shortly thereafter, and the brakes 
and ironwork sold, was proper as be- 
ing in rebuttal of the motorman’s 
testimony). 


87. Moore v. Charlotte Electric R., 
etc., Co., 48 S.E. 822, 126 N.C. 554, 67 
L.R.A. 470. 


[a] Thus, in an action for the 
killing of plaintiff's dog, which was 
run over by a car, it is error to re- 
ceive the testimony of plaintiff that 
there were several different kinds of 
fenders on the cars, and that those 
on the big cars were different from 
those on the little ones, and that a 
little car killed the dog. Moore y. 
Charlotte Electric R., ete., Co.; 48 
S.E. 822, 186 N.C. 554, 67 L.R.A. 470. 


8s. Columbus R. Co. v. Connor, 27 
OhioCir.Ct. 229. 

89. Proper equipment of cars see 
supra § 286. 

90. Currie v. Consolidated R. Co., 
71 A, 356, 81 Conn. 388; Searles v. 
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[§ 454] (d) Operation of Cars®'—aa. In Gener- 
al. As bearing on the question of the company’s 
negligence in the operation of its cars, evidence, 
not otherwise incompetent, is admissible of any fact 
-or circumstance which tends to show that the com- 
pany failed to exercise due care and diligence,®” but 
evidence which is irrelevant and immaterial is in- 
As bearing on the question of the 
manner in which a ear should have been operated at 
the time and place of the injury evidence is admis- 
sible as to the condition of the brakes®* and the 
For such purpose evidence is also admis- 
sible as to the condition of the locus in quo,°® the 
amount of travel there,®’ that it was a thickly pop- 
ulated neighborhood,®* and that children custom- 
Where a collision occurs with 
a vehicle driving on the track, for the purpose of 


admissible.®? 
tracks.?® 


arily were there.®® 


Manhattan El. R. Co., 49 N.Y.Super. 
425 [rev on other grounds 5 N.E. 66, 
101, N.Y. 66]. 


“Evidence of what they commonly 
do and approve in that respect has a 
legitimate and not unimportant tend- 
ency to show that ordinary care would 
eall for its conformity to an estab- 
lished practice.” Currie v. Consoli- 
ete Re Co:2 71 Av356, 8574°81 Conn. 
383. 


[a] Thus, in an action for injuries 
received by a. cinder which fell from 
defendant’s engine on an elevated 
railroad into plaintiff’s eye, it may 
be shown that a contrivance .could 
have been adopted which would have 
prevented the accident, and the fact 
that after the accident fewer cinders 
fell is admissible on _ this point. 
Searles v. Manhattan El. R. Co., 49 
Super.Ct. 425 [rev on other grounds 
5 N.E. 66, 101 N.Y. 661]. 


[b] Headlights.—Where the ac- 
tion is based on the insufficiency of 
the headlight, excessive speed, and 
not giving signals, testimony of a 
civil engineer, experienced in the con- 
struction of electric railroads, that at 
the date of the accident searchlights 
of considerable illuminating power 
had been in use and proved satisfac- 
tory, and their use and value general- 
ly understood, is material in deciding 
the negligence alleged. Currie v. 
Consolidated R. Co., 71 A. 356, 81 
Conn. 383. 


91. Cross references: 
Uae of ordinance see supra 


Incompetency or insufficiency of em- 
ployees see infra § 456. 


‘Last clear chance see infra § 459. 


To show or refute contributory neg- 
ligence see infra § 458. 


92. Ala.—Birmingham Ry., Light 
& Power Co. v. Saxon, 59 So. 584, 179 
Ala. 136; Birmingham R., etc., Co. v. 
Hayes, 44 So. 1032, 153 Ala. 178. 


Ind.—Indianapolis Traction & Ter- 
minal Co. v. Hensley, 115 N.E. 934, 
186 Ind. 479; Indiana Union Traction 
eee v. Downey, 98 N.E. 634, 177 Ind. 


Kan.—Metropolitan St. R. Co. v. 
Fawcett, 92 P. 543, 76 Kan. 522, 


Mich.—Purulewski v. Detroit United 
Ry., 147 N.W. 596, 181 Mich. 133. 


R.I.—Champlin vy. Paweatuck Val- 
ley St. Ry. Co., 82 A. 481, 33 R.I. 572. 


[a] Boot worn by the injured per- 
son at the time he was injured may be 
exhibited for the purpose of showing 
the indentations made thereon, as 
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injury.° 


tending to prove that the brake was 
not applied, but that the wheel rolled 
over plaintiff’s foot, where there is 
other evidence that, when the brakes 
are applied, the car wheel will not 
revolve, but will slide along the rail. 
Hays v. Gainesville St. R. Co., 8 S. 
W. 491, 70 Tex. 602, 8 Am.S.R. 624. 


[b] Manner of stopping car.—(1) 
In an action for injury to one cross- 
ing the track, a passenger could tes- 
tify whether the car stopped suddenly 
or gradually, and whether he was 
thrown forward when it was being 
stopped. Birmingham R., etc., Co. v. 
Hayes, 44 So. 1082, 153 Ala. 178. (2) 
In an action for the death of a per- 
son struck by a car, the motorman is 
properly permitted to illustrate with 
his hands the method of stopping or 
checking up the car. Birmingham 
Ry., Light & Power Co. v. Saxon, 
(Ala.) 59 So. 584 : 


[c] Sanding the track.—In an ac- 
tion for injuries to a~ pedestrian 
struck by planks thrown from a coal 
wagon in a collision with a street car, 
evidence as to the effect of sanding 
the track to stop the car to avoid a 
collision was properly admitted. Pu- 
rulewski v. Detroit United Ry., 147 
N.W. 596, 181 Mich. 133. 


93. Turbeville v. Mobile Light & 
R. Co., 127 So. 519, 221 Ala. 91; Starck 
v. Pacific Electric Co., 156 P. 51, 172 
Cal. 277, l:R.A.1916E 58; Robertson 
v. Northwestern Elevated R. Co., 210 
Ill.App. 89; Gadbois v. Bay State St. 
Ry. Co., 108 N.E. 294, 216 Mass. 188. 


[a] Thus, where plaintiff's automo- 
bile was struck by a street car when 
stalled on the track, as it was being 
backed out of a garage, evidence that 
plaintiff expected the motorman to 
stop the car and had reasonable cause 
to entertain such expectation, was ir- 
relevant. Gadbois v. Bay State St. 
Ry. Co., 1038 N.E, 294, 216 Mass. 188. 


94. South Chicago City R. Co. 
Purvis, 61 N.E. 1046, 193 Tll. 454. 


95. Capital Traction Co. v. Cont- 
ner, 87 A. 904, 120 Md. 78. 


96. Ellis v. Metropolitan St. Ry. 
Co., 1388 S.W. 23, 234 Mo. 657. 


97. Capital Traction Co. v. Cont- 
ner, 87 A. 904, 120 Md. 78; Wagner v. 
Metropolitan St. Ry. Co., 142 S.W. 463, 
160 Mo.App. 334; Denison, ete., R. Co. 
v. Powell, 80 S.W. 1054, 85 Tex.Civ. 
App. 454, 


98. Ala.—Sheffield Co. v. Harris, 61 
So. 88, 183 Ala. 357; Birmingham Ry., 
Light & Power Co. v. Saxon, 59 So. 
584, 179 Ala, 136; Highland Ave., etc, 
pee v. Sampson, 20 So. 566, 112 Ala. 

oO. 


Customary methods and acts.+* 
customary methods and acts of the company in the 
operation of tts cars is admissible on the question 
of negligent operation at the time and place of the 
Thus for the purpose of showing negli- 


> =-d eee VeWTeb, cre 


showing the care required in the operation of the 
cars at such point, evidence is admissible that the 
public under certain circumstances were in the habit 
of driving on the track. 
lousness of the territory surrounding and beyond 
the scene of the injury is inadmissible.’ 
to demonstrate that the car in question could not 
be safely run at as high a rate of speed as others 
better equipped, it has been held competent to show 
that other ears differently equipped could be stopped 
in a shorter distance and time.’ 


Evidence of the popu- 


In order 


Evidence of the 


Colo.—Denver City Tramway Co. v. 
Brown, 143 P. 364, 57 Colo. 484. 


Del.—Di Prisco v. Wilmington City 
Rit COs) 52A. 9063.20, Del b2i- 


Ind:=Indianapolis. Sti“ RR: | Cort vs 
Taylor, 72 N.E. 1045, 164 Ind. 155. 


Mo.—Burnstein v. Cass Ave., etc., 


R. Co., 56 Mo.App. 45. 


99. Denver City Tramway Co. v. 
Brown, 148 P. 364, 57 Colo. 484; Di 
Prisco v. Wilmington City R. Co., 57 
A. 906, 20 Del. 527; Wagner v. Metro- 
politan St. Ry. Co., 142 S.W. 463, 160 
Mo.App. 334. 


[a] Trespassers on cars.—In an 
action to recover for an injury to a 
child trespassing on the rear step of 
a street car, testimony that the point 
where plaintiff got on the car was in 
a thickly settled portion of the city, 
and that many children congregated 
thereabouts, and had often trespassed 
on defendant’s cars, with its knowl- 
edge, was’ inadmissible. Monehan v. 
South Covington, etce., St. R. Co., 78 
S.W. 1106, 117 Ky. 771, 25 Ky.L. 1920. 


1. Nelson v. Old Colomy St. Ry. 
Co.,, 94 N.E.. 313, .208 Mass. .159; 
Rascher v. Hast Detroit, etc., R. Co., 
51 N.W. 463; 90 Mich. 413, 30 Am.S. 
R. 447; St. Louis v. Boston & M. R. 
Ri, 145°A. 263,583 Noe 538. 


[a] , Icy condition of street.—Nel- 
son v. Old Colony St. Ry. Co., 94 N.EB. 
313, 208 Mass. 159; St. Louis v. Bos- 
tee & M, RR. R.,.145 A. 268, 83 NORE 


2. Jordan v. Alabama City, G. & A, 
Ry:-Co., 60: So: 309; 179 Ala. 291, 


3. Columbus R. Co. v. Connor, 27 
OhioCir.Ct. 229. 


4. Rules of street railroad com- 
pany see infra § 457. 


5. Georgia Ry. & Power Co. v. 
Simms, 126 S.H. 850, 33 Ga.App. 535; 
North Chicago St. R. Co. v. Irvin, 66 
N.E. 2077, 202 Ill. 845 [rev 104 Il. 
App. 150]; Harmon v. Peoria Ry. Co., 
160 Il.App. 458; Carter v. Sioux City 
Service Co., 141 NY. 26, 160 Iowa 
78; Godfrey v. Old Cotony St. Ry. Co., 
111 N.E. 878, 228 Mass. 419, 


[a] On crossing railroad tracks.— 
In an action against a street railroad 
and a conductor for causing the death 
of a trainman in a collision between 
the train and a street car, evidence 
as to the general practice of conduc- 
tors in going ahead and signaling 
their cars at railroad crossings is ad- 
missible, although some variation is 
pho wa oF e tee cee followed, 

arter v, Sioux Ci ervice Co. 
N.W. 26,160 Iowa 78. ye 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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gence in the operation of a car evidence is admissible 
as to the customary mode of running cars on double 
tracks,® and the custom of stopping its cars at cer- 
tain times and places.?. The mere fact that cars 
on prior occasions stopped at a crossing to permit 
plaintiff's steam roller to pass is insufficient to 
charge the company with notice so as to require it 
to operate its cars at a decreased speed at such 
point. On behalf of the company to show that it 
was not negligent at the time and place of the in- 
jury evidence is admissible as to customary con- 
duct of automobile drivers at intersections.® 


Other accidents and acts. Subject to rules else- 
where considered,!® ordinarily evidence of other ac- 
cidents or acts of negligence in the operation of 
ears at other places or on other occasions, previ- 
ous or subsequent, is inadmissible to show negligence 
on the part of the company in the operation of its 
ear at the time and place of the injury,!! unless the 
conditions and circumstances surrounding the dif- 
ferent acts or occasions are shown to. be the same 
and in the same locality,!? or the acts are continu- 
ous in their nature and are closely connected with 
the acts complained of in point of time, place, and 
circumstances.1? Thus it has been held that, as 
tending to show negligence on the part of an em- 
ployee on a car, evidence is admissible as to his 
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conduct just prior to the accident;1* but on the 
other hand it has been held that evidence of his 
acts after the accident is inadmissible.1> On behalf 
of defendant testimony of the motorman as to acts 
immediately preceding the accident are admissible,?* 
but evidence that. a motorman has been careful on 
other similar occasions is ordinarily inadmissible.17 


Similar acts or occurrences. Under general rules!® 
evidence of similar occurrences is admissible to 
prove the company’s negligence in the operation 
of its car when it appears that the essential physical 
conditions are similar.!® 

Arrest or prosecution. While the admission of 
evidence of the arrest of a motorman at the time 
of the accident has both been held proper,?° and 
improper,”! at least it is error to refuse to permit 
evidence to be given as to the cause and reason of 
the arrest.?? Evidence of the motorman’s arrest 
sometime after the accident has been held inadmis- 
sible?* even as part of the res gestae.24 That plain- 
tiff unsuccessfully prosecuted the motorman has been 
held immaterial.?® 


Intoxication. Evidence that a motorman ‘was in- 
toxicated is admissible to show that the car was 
operated in a reckless manner.?® While evidence 


6 North Chicago St. R. Co. v. Ir- 
win, 66 N.B. 1077, 202 Ill. 345 [rev 104 
Tll.App. 150] (holding that where the 
injury occurred by reason of a car 
running on a track usually used by 
ears going in the opposite direction, 
evidence of the custom of running all 
north-bound cars on the east track 
and all south-bound cars on the west 
track is admissible, although there 
is no allegation that running the car 
northward on the west track is neg- 
ligence). 


7. Harmon v. Peoria Ry. Co., 160 
TlLApp. 458; Godfrey v. Old Colony 
St. Ry. Co., 111.N.E. 878, 223 Mass. 
419. 


{a] On passing standing car.— 
Harmon v. Peoria Ry. Co., 160 Ill. 
App. 458. 


8. Good Roads Const. Co. v. Port 
Huron St. C. & M. C. Ry. Co., 138 N.W. 
320,- 110 Mich) P. 


9. Jordan v. Boston & M. R. R., 113 
A. 390, 80 N.H. 105. 


10. See Negligence §§ 808-815. 

11. Cal.—Spear v. United Rail- 
roads of San Francisco, 117 P. 956, 16 
Cal.App. 637. 

Conn.—Monroe v. Hartford St. R. 
Co., 56 A. 498, 76 Conn. 201. 


Mass.—Mahoney v. Boston Elevated 
Ry. Co., 99 N.H. 960, 213 Mass. 196. 


N.J.—Schadel v. Honig, 131 A. 624, 
4 N.J.Misc. 56 [aff 1384 A. 919, 103 N. 
J.Law 203]. 

N.Y.—Perras v. United Traction 
Co., 84 N.Y.S. 992, 88 App.Div. 260. 

R.l.—Dyer v. Union R. Co., 55 A. 
688, 25 R.I. 221. : 

[a] Derailment of cars.—Perras v. 
United Traction Co., 84 N.Y.S. 992, 88 
App.Div. 260. 

12. Perras v. United Traction Co., 
supra. 

13. Pyne v. Broadway, etc., R. Co., 
19 N.Y.S. 217 [aff 33 N.E. 1083, 138 
N.Y. 627]. 

14, Bennett v. Brooklyn Heights 


R. Co., 37 N.Y.S. 447, 1 App.Div. 205; 
Mt. Adams, etc., Inclined R. Co. v. 
Doherty, 8 OhioCir.Ct. 349, 6 OhioCir. 
Dec. 810 (holding that where it is al- 
leged that, by reason of the negli- 
gence of the conductor, plaintiff, a 
boy six years old, was pushed off the 
car, SO as to result in injury, evidence 
of threats and threatening gestures 
of the conductor to the boy jumping 
ore. foot-board of the car is admis- 
sible). 


15. Wilcox v. Wilmington City R. 
Co., 44 A. 686, 18 Del. 157; Netter- 
field v. New York City R. Co., 113 N. 
Y.S. 484, 129 App.Div. 56 (holding 
that in an action for injuries in a 
street car collision, evidence that 
after the accident the motorman 
would not stop the car, but wanted 
to get away and desired to beat those 
who, were endeavoring to rescue 
plaintiff or detain the motorman, was 
irrelevant). 


16. Ashby v. Virginia Ry. & Power 
Co., 122 S.H. 104, 138 Va. 310. ! 


[a] Thus in an action for the 
death of plaintiff's intestate from be- 
ing struck by a street car, testimony 
of the motorman that deceased would 
not have been struck if she had not 
taken her last step, that he thought 
she would stop, that he had no rea- 
son to think anything else, and that 
every day he saw people come up to 
the track and then stop, was properly 
admitted. Ashby v. Virginia Ry. & 
Power Co., 122 S.E. 104, 138 Va. 310. 


17. Sunderland v. Pioneer Fire 
Proof Constr. Co., 78 Ill.App. 102 
(holding that in an action against the 
owner of a private tramway for in- 
juries caused by frightening a horse, 
evidence that the motorman had been 
careful in meeting other horses under 
similar circumstances is inadmissi- 
ble). 


18. See Evidence §§ 834-855. 


19. Ft. Smith Light & Traction Co. 
y. Hendrickson, 189 S.W. 1064, 126 
Ark. 877; Spittle v. Charlotte Elec- 
tric Ry. Co., 95 S.E. 910, 175 N.C. 497; 
Hanlon v. Milwaukee Hlectric R., etc., 


which is too remote is inadmissible to prove intoxi- 


Co., 95 N.W. 100, 118 Wis. 210. 


fa] Sound of fire apparatus.—(1) 
In action for injuries to a fireman in 
collision of fire wagon with street 
car, witnesses could testify that on 
other days they were on ear at the 
point of the accident and heard gongs 
and the roll of the wagons on the 
pavement at the station several 
blocks away. Ft. Smith Light & 
Traction Co. v. Hendrickson, 189 S.W. 
1064, 126 Ark. 377. (2).In an action 
for wrongful death of plaintiff’s in- 
testate, it was competent for plaintiff 
to prove by other motormen the dis- 
tance at which they, while operating 
street cars, had heard the approach of 
fire trucks similar to the one on which 
deceased was riding when killed by 
the collision to show the motorman’s. 
negligence. Spittle v. Charlotte Elec- 
tric Ry. Co., 95 S.E. 910, 175 N.C. 497. 
(3) In an action for injuries to the 
driver of a hose cart in collision with 
a street car, evidence that witness, - 
who was sitting on a sidewalk, had 
frequently heard the gong of a fire 
patrol wagon, which was similar to 
the gong on plaintiff's wagon, a dis- 
tance of two blocks, is not objection- 
able on the ground that the conditions: 
surrounding the witness and those 
surrounding the motorman were not 
identical. Hanlon v. Milwaukee Elec-. 
tric R., etc., Co., 95 N.W. 100, 118 Wis. 
210. 


20. Chicago City R. Co, v. Reddick, 
139 Ill.App. 160. 


21. Luby v. Hudson River Co., 17 
NeY A131; 

22. Chicago City R. Co. v. Reddick, 
139 Ill.App. 160. 


23. Seipp v. Dry Dock, etc., R. Co.,. 
61 N.Y.S. 409, 45 App.Div. 489. ; 


[a] On next trip following acci- 
dent.—Seipp v. Dry Dock, etc., R. Co.,. 
61 N.Y.S. 409, 45 App.Div. 489. 


24. See supra § 450. 


25. Mobile Light & R. Co. v. Bureh, 
68 So. 509, 12 Ala.App. 421. 


Ayres v. Kansas City Rys. Co.,’ 


26. 
193 P. 1069, 108 Kan. 49. 
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cation at the time and place of the injury,?’ as bear- 
ing on the question of the motorman’s intoxication 
at the time of the accident, evidence has been held 
admissible to show that he had a drink just before 
starting on the trip,2* and that during the trip his 
conduct was such as to indicate his condition.”® 


Length of service and discharge. On the question 
of a motorman’s negligence in the operation of a 
ear, the length of time he has been employed as a 
motorman has’ been variously held admissible,®° and 
inadmissible.? Evidence that following the injury 
the motorman was discharged is inadmissible on the 
question of the company’s negligence.*? 


Lights and warnings.?* On the question of the 
company’s negligence in the operation of the car 
causing the injury, it may be shown that the motor- 
man failed to sound the gong,** but evidence that 
the motorman,?® or another motorman,*® failed to 
give proper warning at another time and place is 
inadmissible. Since a failure to sound a warning is 
not negligence where the injured person is aware 
of the car’s approach,®? the exclusion of evidence 
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; 
— 


[§§ 454-455 


no warning was given may further testify that 
there was no reason to have prevented him hearing 
a warning if it had been given.*® On the question 
of the company’s negligence in running a car at 
night without lights, evidence that the public were 
in the habit of driving on the track is admissible.*° 


Reputation. Evidence of the reputation of a mo- 
torman in charge of the car for negligence has been 
held inadmissible.*+ 


Vigilance of motorman. The negligence of a mo- 
torman in the operation of a car may be shown by. 
his failure to keep a vigilant watch for persons or 
property on.or near the tracks.*? On the question 
of a motorman’s failure to keep a vigilant watch,*? 
evidence that a short distance from the accident he 
was not. looking ahead is admissible.** 


[§ 455] bb. Rate of Speed.*® As tending to show 
negligence*® in the operation of a street car, evi- 
dence is admissible in respect to the speed at which 
the car which caused the injury was running and 
the control which it was under at the time and place 


that a witness would have heard a warning if it 
A witness testifying that 


were given is proper.®® 


27. Kackley v. Central Illinois 


Traction Co., 201 Ill.App. 164. 


[a] Intoxication two hours before 
accident.—Kackley v. Central Illinois 
Traction Co., 201 Ill.App. 164. 


28. Pyne v. Broadway, etc., R: Co., 
19 N.Y.S. 217 [aff 33 N.E. 1083, 138 
INN 627 i. 


29. Pyne v. Broadway, etc., R. Co., 
19 N.Y.S. 217- [aff 33 N.H, 1083, 138 
INDY. 627 I. 


[a] Thus, in an action for injuries 
sustained in being struck by a car, 
in consequence of the driver’s negli- 
gence and intoxication, evidence that 
the driver had on that same trip 
missed a switch at a certain street, 
that he had failed to respond to the 
conductor’s signal to stop at another 
street, had driven rapidly, and that a 
person had been thrown down in at- 
tempting to get aboard, is admissible, 
as showing a series of acts indicative 
of such intoxication at the time of 
the accident as to incapacitate him to 
properly control the car. Pyne v. 
Broadway, ete., R. Co., 19 N.Y.S. 217 

- {aff 33 N.E. 1088, 138 N.Y. 627]. 


30. Georgia Ry. & Power Co. v. 
Simms, 126 S.H. 850, 33 Ga.App. 535 
(holding that where a volunteer was 
crushed between street cars while ad- 
justing a trolley on a car standing at 
a terminus, there was no error in ad- 
mitting evidence that the motorman 
who operated the car that rolled down 
on plaintiff was an extra motorman, 
and had been with the company about 
seven or eight weeks, and that an- 
other motorman the day previous to 
the injury had trouble with the 
brakes on same car). : 


31. Spear v. United Railroads of 
San Francisco, 117 P. 956, 16 Cal.App. 
637; Pendleton v. Boston Elevated 
Ry. Co., 165 N.E. 36, 266 Mass. 214; 
Reardon v. Boston Elevated Ry. Co., 
141 N.E. 857, 247 Mass. 124; Lang v. 
Boston Elevated Ry. Co., 98 N.E. 580, 
211 Mass. 492. 


32. Engel v. United Traction Co., 
96 N.E. 731, 203 N.Y. 321, Ann.Cas, 
T91ZA 1859. 


33. Duty with respect to lights and 
wa: s see supra §§ 292, 293. 


34. Mobile Light & R. Co. 
Burch, 68 So. 509, 12 Ala.App. 421; 
Kleiner v. Third Ave. R. Co., 56 N.E. 
497, 162° N.Y. 193 [rearg den 57 N.E. 
PLS VEC 2HINEY 64551, 


35. Dyer v. Union R. Co., 55 A. 688, 
25) Rabe 2e. 


36. Spear v. United Railroads of 
ren Francisco, 117 P. 956, 16 Cal.App. 
637. 


377. See supra § 292. 


38. Anger v. Worcester Consol. 
St. Ry., 120 N.E. 399, 231 Mass. 163. 


39. Lawyer v. Los Angeles Pac. 
Co., 1388 P. 920, 23 Cal.App. 543. 


40. Rascher vy. East Detroit, etce., 
R. Co., 51 N.W. 4638, 90 Mich. 4138, 30 
Am.S.R. 447. 


41. Virginia Ry. & Power Co. v. 
Davidson’s Adm’r, 89 S.E. 229, 119 Va. 
3138. 


42. Williams v. Fleming, 267 S.w. 
6, 218 Mo.App. 563. 


: aa Duty to keep lookout see supra 


44. Perryman v. Chicago City Ry. 
Co., 89 N.E. 980, 242 Ill. 269. 


[a] Thus (1) where, in an action 
for injuries to an infant by a street 
car while he was crossing the street 
diagonally, it was shown that the car 
running south stopped at a _ street 
north of where the accident occurred, 
and stopped immediately after the in- 
jury, and the distance between the 
place of stopping and where the ac- 
cident occurred was less than one 
hundred feet, evidence that the grip- 
man was looking away “after the car 
started” was material, because of the 
shortness of the distance, no matter 
when he looked away, up to the time 
of the accident. Perryman vy. Chicago 
City Ry. Co., 89 N.E. 980, 242 Til. 269 
[aff 145 Ill.App. 187]. (2) Where 
plaintiff's child was run over by de- 
fendants’ street car, evidence that 
shortly before car stopped a tall man 
was seen standing by the motorman’s 
side was not inadmissible, since it 
tended to corroborate other testimony 
that the motorman was talking to a 
man beside him as the car approached 
the child. Williams v. Fleming, 267 


of the accident.*7 
car at the time of the accident, evidence is admissi- 


On the issue of the speed of the 


v.{S.W. 6, 218 Mo.App. 563. 


45. Admissibility of: 
Rules of company see infra § 457. 
Speed ordinance see supra § 451. 


To show or refute contributory negli- 
gence see infra § 458. 


_46. Speed as an element of negli- 
gence see supra §§ 288-291. 


47. Ala.—Alabama City, G & A. 
Ry. Co. v. Lee, 76 So. 908, 200 Ala. 550. 


Cal.—Lagomarsino vy. Market St. 
Ry. Co., 261 P. 465, 202 Cal. 474. 


Iowa.—Davidson Bros. Co. v. Des 
Moines City Ry. Co., 153 N.W. 79, 170 
Iowa 467, Ann.Cas.1917C 1226. 


Mo.—Kinlen v. Metropolitan St. Ry. 
Co., 115 S.W..523, 216 Mo. 145; Knit- 
tel v. United Rys. Co. of St. Louis, 
128 S.W. 5, 147 Mo.App. 677. 


Tex.—City R. Co. v. Wiggins, (Civ. 
App.) 52 S.W. 577. 


[a] Statement of conductor.—bBEvi- 
dence that a street car conductor, a 
few minutes after the collision, stated 
that, since everything needful had 
been done for an injured pedestrian, 
in order to keep the car on time those 
wishing to go to destination might 
start, was properly excluded, as not 
tending to show the car was running 
at a high speed. Williams y. Duluth 
ee Ry. Co., 171 N.W. 939, 169 Wis. 


[b] Speed of horse.—In an action 
for personal injuries caused by a 
street car’s colliding with plaintiff 
and his horse and wagon, where the 
car was behind the wagon, and go- 
ing in the same direction, evidence as 
to the capacity of the horse for speed 
is inadmissible, as it does not tend 
to show the rate of speed at which 
the car or horse was going at the time 
of the injury. Spargo v. West End 
St. R., Co., 55 N.E). 812) 175 Mass) 174: 


[ec] That the company had con- 
tracted for cars that could run a giv- 
en rate per hour is inadmissible, 
where the evidence relative to the 
speed of the street car at the time of 
the collision is conflicting. Orr v. 
Cedar Rapids, ete., R. Co., 62 N.W. 
851, 94 Iowa 423. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 455] 
ble as to its speed at or immediately before the 
accident.*® Particular matters of which evidence 
may be received on the question of speed inelude 
the distance which the car traveled before coming 
to a stop after the aecident,*® its speed prior to 
the accident where the evidence also shows that 
such rate of speed continued up to the time of the 
accident,°° the distance a vehicle was earried after 
being struck,®*! the condition, after the collision, 
of the vehicle which was struck,®>? the nature and 
extent of the injuries,®? and the space within which 
the car could have been stopped.*+ For the pur- 
pose of showing the average rate of speed as a basis 
of comparison with the speed at the time of the 
accident,®® evidence of the length of the car’s trip 
and the schedule time for making such trip is ad- 
missible.®® Evidence that the car was late has been 
held both admissible,>7 and inadmissible.5® The 
length of time elapsing between the impact of the 
ear against the injured person and the application 
of the brakes has been held immaterial.®® Evidence 
that the cars customarily stopped a block or more 


48. Rawitzer v. St. Paul City R. 
Co; Os) NW: 272, -98> ‘Minn. /:294); 
Northern Ohio Traction Co. vy. Drown, 
28 OhioCir.Ct. 735. 


[a] Cloud of dust.—Evidence that 
a@ witness saw a cloud of dust which 


[a] 


injuries, 


the street, 
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Thus in an action for personal 
caused by defendant’s car 
Striking plaintiff as he was crossing 
evidence of bruises to 
plaintiff's head is admissible as show- 
ing the violence of the collision, and 
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away from the scene of the accident is inadmissible 
to show the rate of speed at the time of the acci- 
dent.°° In justification, defendant cannot show that 
other cars traveled at the same rate of speed.®1 


Customary speed. While in some jurisdictions 
evidence of the speed at which defendant habitu- 
ally runs its cars at or near the place of the accident 
is admissible ;®? in other jurisdictions evidence of 
the speed of other cars at the place of the acci- 
dent,°* or elsewhere,** or evidence of the speed of 
the car at the same place some time after the acci- 
dent is inadmissible.*® 


Opinion or estimate. In accordance with, and 
subjeet to, rules elsewhere considered,** an opinion 
or estimate of the speed of a street car is inadmissi- 
ble where it is based, not upon observation, but 
merely upon the results of the collision.67 The fact 
that the witness is some distance from the accident 
does not render his estimate inadmissible,*® but 
merely affects the weight of the evidence.®? 


Form of statement. In accordance with, and sub- 


dangerous speed of forty miles an 
hour and there is a conflict in the 
evidence thereof, evidence as to the 
speed of defendant’s cars at the place 
in question for ten days preceding the 
accident is admissible. Union Trac- 


he sayS was caused by the rapidity 
with which the street car was moving 
is admissible on the question as to 
the speed at which the car was run- 
ning. Northern Ohio Traction Co. v. 
Drown, 28 OhioCir.Ct. 735. 


49. Gray v. St. Paul City R: Co., 91 
N.W. 1106, 87 Minn. 280; Andersen v. 
Omaha & C. B. St. Ry. Co., 218 N.W. 
135, 116 Neb. 487; McMahon v. Read- 
ing Transit & Light Co., 124 A. 330, 
280. Pa. 199; Northern Texas Trac- 
tion Co. v. Smith, (Tex.Civ.App.) 223 
S.w. 10138. 


50. Murphy v. Evanston Electric 
R. Co:, 85 N.E, 334,235 Ill 275; Hilary 
v. Minneapolis St. R. Co., 116 N.W. 
933, 104 Minn. 432; Rawitzer v. St. 
Paul City R. Co., 108° N.W. 271, 98 
Minn. 294; Portsmouth St. R. Co. v. 
*Peed, 47 S.E. 850, 102 Va. 662 (hold- 
ing that it is not error to receive tes- 
timony of a witness giving the rate 
of speed eighty feet from the scene of 
the accident). 


51. Northern Texas Traction Co. v. 
Smith, (Tex.Civ.App.) 223 S.W. 1013. 


52. Moore v. Westchester Electric 
R. Co., 100 N.Y.S. 610, 115 App.Div. 
62; Strauss v. Newburgh Electric R. 
Co., 39 N.Y.S. 998, 6 App.Div. 264; 
Northern Texas Traction Co. v. Smith, 
(Tex.Civ.App.) 223 S.W. 1013. 


[a] Morning after accident.—In 
an action for injuries in a collision 
between an automobile and a street 
car, testimony as to the condition and 
location of the automobile the morn- 
ing after, and as to marks and tracks 
on the street tending to show that the 
automobile had been dragged some 
distance, was admissible on issue of 
whether the Street car was running 
at an unlawful speed, although the 
witness was not present at the acci- 
dent; that fact affecting merely the 
weight of his testimony and not its 
admissibility. Northern Texas Trac- 
tion Co. v. Smith, (Tex.Civ.App.) 223 
S.Ww. 1013. 

53. Clouston v. Galesburg & K. E. 
Ry. Co., 186 Tll.App. 375; Greenbaum 
v. Interurban St. R. Co., 84 N.Y.S. 
588. 
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thereby bearing on the speed of the 
car, although such injuries were not 
specified in the bill of particulars. 
Greenbaum vy. Interurban St. R. Co., 
84 N.Y.S. 588. 


54 Porto Rico Ry., Light & Pow- 
er Co. v. Cognet, 3 F.(2d) 21 [cert den 
45 S.Ct. 511, 268 U.S. 691, 69 L.Ed. 
1159]; Chicago City R. Co. v. Taylor, 
48 N.E. 831, 170 Ill. 49 [aff 68 Il1.App. 
613]; Northern Texas Traction Co. 
ae Smith, (Tex.Civ.App.) 223 S.W. 
1013. 


[a] Evidence admissible.—Where 
defendant claims that the car was 
going but eight miles an hour, and 
plaintiff has already shown that it 
took eighty feet in which to stop it, 
plaintiff's evidence that but twelve 
feet would be required in which to 
stop a properly equipped car going 
eight miles an hour is admissible. 
McDonald v. Brooklyn Heights R. Co., 
64 N.Y.S. 480, 51 App.Div. 186. 


55. Central R. Co. v. Allmon, 35 N. 
BE. 725, 147 Ill, 471 [aff 45 Ill.App. 
389]. 


56. Cook v. Los Angeles, etc., Hlec- 
tric. RB. Co...) 662.2. .306, 134 Call 279: 
Central R. Co. v. Allmon, 35 N.E. 725, 
147 111. 471 [aff 45 I1l.App. 389]; Padu- 
cah Traction Co. v. Walker’s Adm’r, 
185 S.W. 119, 169 Ky. 721. 


57. Godfrey v. Old Colony St. Ry. 
Co., 111 N.E. 878, 223 Mass.. 419. 


58. Hearn v. Wilmington City Ry. 
Co., 76 A. 629, 24 Del. 271. 


59. Lawyer v. Los Angeles Pac. 
Col ALS Pees 756 l, Cal. 453" 


60. Merrill v. Sheffield Co., 53 So. 
219, 169 Ala. 242. : 


61. Manley v. Birmingham Ry., 
Light & Power Co., 68 So. 60, 191 Ala. 
531. : 


62. Union Traction Co. v. Taylor, 
135 N.E. 255, 81 Ind.App. 257; Union 
Traction Co. v. Vandercook, 69 N.E. 
486, 32 Ind.App. 621. 


[a] Thus in an action for personal 
injuries, where it is averred in the 
complaint that the car which struck 
plaintiff was running at the high and 


tion Co. v. Vandercook, 69 N.E. 486, 
32 Ind.App. 621. : 


63. Rome Ry. & Light Co. v. Lans- 
dell, 79 S.H. 1131, 13 Ga.App. 795; Puf- 
fer v. Muskegon Traction & Lighting 
Co., 139. N.W. 19;°173° Mich. “1935 
Atherton v. Tacoma R., ete., Co., 71 
P. 39, 30 Wash. 395; Christensen v. 
pion Trunk Line, 32 P. 1018, 6 Wash. 
(0 


[a] hus in an action for injury 
from the negligent running of a street 
car, evidence that the customary rate 
of speed of cars on the line was great- 
er than allowed by ordinance, and a 
high and dangerous rate, is inadmis- 
sible. Atherton v. Tacoma R., etc., 
Co.; Tl, PP. -39,°30 Wash. 395: 


64 Ward v. Ft. Smith Light & 
Traction Co., 185 S.W. 1085, 123 Ark. 
548; Furrer v. Ohio Electric Ry. Co., 
7 OhioApp. 491, 27 OhioC.A. 410. 


fa] hus testirhony that a wit- 
ness had raced his automobile with 
one of defendant’s cars, and had been 
passed at the rate of thirty-eight 
miles an hour, was properly exclud- 
ed, in view of testimony that the car 
which caused the accident was geared 
to twenty-three miles, and in the ab- 
sence of showing that defendant’s 
other cars were so geared. Ward v. 
Ft. Smith Light & Traction Co., 185 
S.W. 1085, 123 Ark. 548. 


65. Hewlett v. Brooklyn Heights 
R. Co., 71 N.Y.S. 531, 63 App.Div. 423. 


66. See Evidence § 676; Motor 
Vehicles § 1026. 


67. Cleveland Elec. Ry. 
Boltz, 16 OhioCir.Ct.N.S. 383. 


68. Portsmouth St. R. Co. v. Peed, 
47 S.E. 850, 102 Va. 662. 

[a] “hus the fact that the witness 
was in his storehouse twenty-five feet 
from the door at the time he observed 
the car does not make his testimony 
inadmissible. Portsmouth St. R. Co. 
v. Peed, 47 S.E. 850, 102 Va. 662. 


69.. Portsmouth St. R. Co. v. Peed, 
supra. 


Weight and sufficiency of evidence 
see infra § 472. 


Cox Wa 
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ject to, rules elsewhere considered,”° it is improper, 
it has been held, to permit a witness to state whether 
a car was running “slowly or fast,”’™! or “coming 
down at a terrible speed.”*? 


[§ 456] (e) Incompetency or Insufficiency of Em- 
ployees.7? For the purpose of showing negligence 
on the part of the company in the operation of the 
car which caused the injury, evidence is admissible 
with other testimony that there were an insufficient 
number of employees in charge of such ear,’* but 
unless it is shown that a conductor is necessary in 
the proper management of the car, evidence that 
no conductor was on the car is inadmissible.*® As 
bearing on a driver’s or motorman’s condition or 
incompetency, at the time of the accident, evidence 
is admissible to show his competency at the time 
of his hiring;7® that he had a drink just before 
starting on the trip,’* or that he was intoxicated ;** 
but evidence is inadmissible that he had some trou- 
ble on another line in managing his car,‘’® or had 
previously been concerned with an accident,*° or as 
to the number of hours each day other employees 
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were required to work.*! For the purpose of show- 
ing the general incompetency of a motorman, evi- 
dence of different specific acts of negligence by him 
is admissible.®? 


[§ 457] (£) Rules_of Street Railroad Company.** 
In some jurisdictions the rules of the company** 
regulating its employees in the operation of its cars 
are inadmissible to prove the company’s negli- 
gence,®® at least where the rules were not known to 
plaintiff,s° or where they impose a higher duty on 
the employees than is required by law.®* In other 
jurisdictions rules of the company, when relevant 
and applicable, are, in accordance with rules else- 
where considered,** admissible,*® at least where 
plaintiff had knowledge of them,°° even if the rules 
are intended solely for the benefit of the company’s 
employees.°! The admission of such rules as evi- 
dence is similar to the admission of an ordinance®? 
regulating the operation of street railroads.°* <A 
rule of the company is inadmissible when it is in- 
applicable under the evidence in the case.°* On 
behalf of the company to disprove its negligence, 


[§§ 455-457. 


70. See Evidence § 676; Motor 


Vehicles § 1027. 


71. Lindgren v. Omaha St. R. Co., 
103 N.W. 307, 73 Neb. 628. 


72. Chicago City R. Co. v. Wall, 
93 Lll.App. 411. 


73. Duty in employing servants 
see supra § 272. 


74. Christensen v. Union Trunk 
Line, 32 P. 1018, 6 Wash, 75. 


[a] Motorman’s duties.—(1) Evi- 
dence that it is a street car driver’s 
duty to see that fares are paid, make 
change, and keep boys off the rear of 
the car, is competent to show whether 
he was in a position to give proper 
attention to his driving. Silberstein 
_v. Houston, ete., R. Co., 4 N.Y.S. 843, 
52 Hun 611 [rev on other grounds 22 
N.B. 951, 117 N.Y. 298]; McCoy v. 
Milwaukee St: R. Co., 59 N.W. 453, 
88 Wis. 56. (2) Where there is evi- 
dence that the accident was due to the 
driver’s negligence in not observing 
the child in front of the car, because 
he was occupied in making change for 
a passenger, evidence that the cars on 
defendant’s line at the point of the 
accident were habitually crowded 
with passengers is admissible, since, 
if the cars were habitually crowded, 
defendant was chargeable with notice 
thereof, and also with knowledge that 
the attention of the drivers was 
thereby frequently distracted from 
the path of the car. Anderson vy. 
Minneapolis St. R. Co., 44 N.W. 518, 42 
Minn. 490, 18 Am.S.R. 525. 


75. Christensen v. Union Trunk 
Line, 32 P. 1018, 6 Wash. 75. 


76. FHKisher vy. Waupaca Electric 
Light & Ry. Co., 124 N.W. 1005, 141 
Wis. 515. ; 


77. Pyne v. Broadway, etc., R. Co., 
LOMNONES. 217 “[Laffl) 33° N.B. 1083, 138 
N.Y. 627]. 


78. Pyne v. Broadway, ete., R. Co., 
19°N.Y.S. 217 [aff 33 N.E. 1083, 138 
N.Y. 627]. 


79. Monroe v. Hartford St. R. Co., 
56 A. 498, 76 Conn, 201. 


80. American Ice Co. v. New York 
City R. Co., 98 N.Y.S. 219, 50 Misc. 183 
(holding that the admission of eyi- 
dence that defendant’s motorman had 
previously been concerned with an ac- 
cident was erroneous, although it may 


not have affected the result, and 
would not of itself call for a re- 
versal). 


81. Philadelphia City Pass. R. Co. 
v. Henrice, 92 Pa. 431, 37 Am.R. 699 
(holding that a question asked by 
plaintiff of a witness, as to how many 
hours the drivers and conductors on 
the railroad were employed each day, 
for the purpose of showing that the 
driver of the car which injured the 
child was physically unable to dis- 
charge his duty at the time of the ac- 
cident, was error). 


82. Bessierre v. Alabama City, G. 
& A. Ry. Co., 60 So. 82, 179 Ala. 317. 


§ ne Right to make rules see supra 


To show or refute contributory neg- 
ligence see infra § 458. 


84. Wiolations of rule of company 
ae puidencs of negligence see supra 


85. Louisville Ry. Co. v. Gaugh, 
118 S.W. 276, 133 Ky. 467; Brown v. 
Detroit United Ry., 146 N.W. 278, 179 
Mich. 404; Isackson v. Duluth St. R. 
Co., 77 N.W. 4338, 75 Minn. 27; Fonda 
v. St. Paul City Ry. Co., 74 N.W. 166, 
71 Minn, 438. 


“The care employees of companies 
must exercise in the operation of 
cars, so far as the general public is 
concerned, is to be determined by the 
principles of law, and not by the rules 
adopted by the company for the guid- 
ance of its employees.” Louisville 
R. Co. v. Gaugh, 118 S.W. 276, 278, 133 
Ky. 467. 


86. Carney v. Boston Elevated Ry., 
107 N.E. 411, 219 Mass. 552; Isackson 
v. Duluth St. R. Co., 77 N.W. 483, 75 
Minn. 27; Fonda v. St. Paul City Ry. 
Co., 74 N.W. 166, 71 Minn. 438. 


87. Isackson v, Duluth St. R. Co., 
77 N.W. 4388, °75 Minn. 27. 


88. See Negligence § 827. 


89. Tll.—Chicago City. R. Co, ‘v. 
Reddick, 139 IllApp. 160; Chicago 
City R. Ce. v. McDonough, 125 Tl. 


App. 223 [aff 77 N.E. 577, 221 Ill. 69]. 


Mass.—Stevens v. Boston Elevated 
Ry. Co., 69 N.E. 338, 184 Mass. 476. 
But see Carney v. Boston Elevated 
Ry., 107 N.E, 411, 219 Mass, 552 (rules 
inadmissible in the absence of knowl- 
edge of or reliance:on them by plain- 


tiff). 


Mo.—Foster v. Kansas City Rys. 
Co., 235 S.W. 1070. 


Ohio.—Cincinnati St. R. Co. v. Alte- 
meier, 53 N.E. 300, 60 OhioSt. 10; 
Toledo Railway & Light Co. v. Ward, 
25. OhioCir.Ct. 399. 


N.Y.—Sullivan v. Richmond Light 
& R. Co., 112 N.Y.S. 648, 128 App.Div. 
175. 


S.C.—McCormick v. Columbia Elec- 
tric St. Ry., Light & Power Co., 67 
S.E. 562, 85 S.C. 455, 21 Ann.Cas. 144. 


[a] Persons on front platform.— 
In an action for injuries by a car 
operated, in the presence of the motor- 
man, by a boy eighteen years old em- 
ployed by the company as a clerk, 
evidence of a rule of the company pro- 
hibiting the motorman from permit- 
ting any person on the front platform, 
with certain exceptions, which did not 
include the élerk, is admissible on the 
issue whether the motorman exer- 
cised the care which an ordinarily 
prudent person would have exercised 
under similar circumstances. Sulli- 
van v. Richmond Light, ete., Co., 112 
N.Y.S. 648, 128 App.Div. 175. 


[b] Right of way to fire depart- 
ment at crossings.—Toledo R., ete., 
Co. v. Ward, 25 OhioCir.Ct. 399. 


[c] Sounding gong.—Stevens vy. 
Boston Elevated Ry. Co., 69 N.E. 338, 
184 Mass, 476. 


{d] Spacing of cars.—McCormick 
v. Columbia Electric St. Ry., Light & 
Power Co., 67 S.E. 562, 85 S.C. 455, 21 
Ann.Cas, 144. 


{e] Stop om passing standing car. 
—Foster v. Kansas City Rys. Co., 
(Mo.) 235 S.W. 1070. 

90. Chicago City R. Co. v. Me- 


Donough, 125 Ill.App. 223 [aff 77 N.E. 
577, 221 Tl. 69]. 


91. McCormick vy. Columbia Elec- 
tric St. Ry., Light & Power Co., 67 
S.E. 562, 85 S.C. 455, 21 Ann.Cas. 144, 


92. Admissibility of 
see supra § 451. 

98. Stevens v. Boston Hlevated Ry. 
Co., 69 N.E. 338, 184 Mass. 476. 

94. Hoye vy. Boston Elevated Ry. 
Co., 152 N.E. 738, 256 Mass. 493; Mer- 


cier v. Union St. Ry. Co., 119 N.E. 764, 
230 Mass. 397. 
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such rules have been held inadmissible.?5 
behalf of the company a rule as to the speed al- 
lowed is inadmissible to prove that the company 
was not negligent,®* but the admission of a rule 
requiring employees to sound the gong at crossings 
has been held not to constitute reversible error.?7 


[§ 458] (g) Contributory Negligence.’ 


issue of contributory negligence,® 


material or relevant facts, not otherwise incompe- 
tent, which tends to establish or disprove contribu- 
tory negligence on the part of the person injured is 
admissible,t but evidence which is irrelevant and 


immaterial is inadmissible.? 


Persons on or near tracks or premises. On the 
question of contributory negligence of a person on 


fa] Passing standing cars.—A rule 
of the company governing the con- 
duct of motormen operating cars 
“passing standing cars’? is inadmissi- 
ble where there is no evidence that 
the car from which decedent alighted 
before crossing the track was station- 
ary at the time it was passed by the 
ear causing the injury. Mercier v. 
Union St. Ry. Co., 119 N.E. 764, 230 
Mass. 397. 


{b] Right of way to fire depart- 
ment.—Where a rule provided that 
a fire apparatus shall have the right 
of way “as provided by law,” and by 
Gen. L. c 89 § 7 the right of way is 
given to the fire department when 
“soing to a fire or responding to an 
alarm,’ the rule is inadmissible where 
the injury occurred on returning from 
a fire. Hoye v. Boston Elevated Ry. 
Co., 152 N.E. 738, 256 Mass. 493. 


95. Blevins v. Houston Electric 
Co., (Tex.Civ.App.) 235 S.W. 987. 


{a] Thus in an action for injuries 
to an automobile, struck by a street 
car at a street intersection, testimony 
as to the street car company’s rule 
requiring motorman, in case of a col- 
lision at a crossing, where a street 
car was blocking crossing, to prompt- 
ly move his car, was inadmissible. 
Blevins v. Houston Electric Co., (Tex. 
Civ.App.) 235 S.W. 987. 


96. Anastasio v. Hedges, 202 N.Y. 
S. 109, 207 App.Div. 406; O’Keefe v. 
Highth Ave. R. Co., 53 N.Y.S. 940, 33 
App.Div. 324. 


97. Fitzpatrick v. Bloomington 
City R. Co., 73 Ill.App. 516. 


98. Injury to passenger of street 
railroad see Carriers § 1518. 


99. Contributory negligence as a 
Negli- 
gence §§ 500-599. 


1. Ark.—Arkansas Power & Light 
Co. v. Cummins, 28 S.W.(2d) 1077, 
181 Ark. 1145, 182 Ark. 1. : 


Cal.—Simoneau v. Pacific Electric 
Rys. Co., 136 P. 544, 166 Cal. 264, 49 
L.R.A.N.S. 737. 


Ill.—Fowler v. Chicago Rys. Co., 
207 Ill.App. 430 [aff 120 N.E. 635]; 
Stack v. East St. Louis &-S. Ry. Co., 
152 Ill.App. 613 [aff 92 N.E. 241, 245 
Til. 308, 137 Am.S.R. 318]. 


N.Y.—Adolph v. Central Park, etc., 
R. Co., 76 N.Y. 530 [aff 43 N.Y.Super. 
199]. R : 

Or.—Macchi v. Portland Ry., Light 
& Power Co., 148 P. 72, 76 Or. 215. 


2. Conn.—Budd v. Meriden Elec- 
tric R. Co., 37 A. 683, 69 Conn. 272. 


Tll.—O’Brien v. Chicago City Ry. 
Co., 220 Ill.App. 107. 


Ind.—Indianapolis St. R. Co. v. 
Robinson, 61 N.E. 936, 157 Ind. 414. 
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On the 
evidence of any 


Mass.—Kadra v. Middlesex & Bos- 
ton) Ste Ry. Co;,, 126. NB. 6278) 2235 
Mass. 176; Nathan v. Boston Elevated 
Ry. Co., 118 N.E. 224, 229 Mass. 62; 
Bousquet v. Worcester Consol. St. 
Ry. Co., 102 N.E. 907, 215 Mass. 538. 


Tex.—Hays v. Gainesville St. R. 
Co., 8 S.W. 491, 70 Tex. 602, 8 Am. 
S.R. (6243. Texas. Traction | ‘Co, |’ v. 
Wiley, (Civ.App.) 164 S.W. 1028. 


[a] Thus (1) in an action for in- 
juries to plaintiff’s horse by defend- 
ant street railway’s car at a time 
when the horse was in the care of 
plaintiff's daughter, evidence that at 
other times previously it had been 
seen unattended upon the highway 
where injured was immaterial and to 
be disregarded. Kadra v. Middlesex 
& Boston St. Ry. Co., 126 N.E. 278, 235 
Mass. 176. (2) In an action for dam- 
ages to an automobile exclusion of 
evidence that, as automobile ap- 
proached intersection of two streets 
where the collision occurred, a pas- 
senger remarked to the driver to look 
out for cars, was proper. Nathan v. 
Boston Elevated Ry. Co., 118 N.E. 224, 
229 Mass. 62. (3) In an action for 
injuries received py a ten year old 
boy, who collided with a street car 
while riding his bicycle, evidence as 
to what the boy’s mother said to him 
“quite a while before” as to riding his 
bicycle on that street could well have 
been excluded as too remote. Bous- 
quet v. Worcester Consol. St. Ry. Co., 
102 N.E. 907, 215 Mass. 538. 


[b] Declarations of a mother after 
an accident, in which her child was 
run over, that she did not blame the 
motorman, are inadmissible. Budd v. 
Meriden Electric R. Co., 37 A. 688, 69 
Conn. 272. 


8. Simoneau v. Pacific Hlectric Ry. 
Co., 136 P. 544, 166 Cal. 264, 49 L.R.A. 
N.S. 737;. Riordan v. Chicago City 
Ry. Co., 178 Ill.App. 328; Mitchell v. 
Tacoma. R., ete. Co., 43 P. 528, 13 
Wash. 560. 


[a] WNoise.—(1) In an action for 
death of decedent by being struck by 
a street car while he was standing on 
the track talking to one in charge of 
a heavy water wagon, evidence of the 
weight of the wagon when full was 
admissible to show that in passing 
over the gravel the wagon made a 
loud noise, by reason of which dece- 
dent was prevented from hearing an 
approaching car. Kranrm v. Stockton 
Electric R. Co., 136 P. 523, 22 Cal. App. 
737. (2) Evidence is admissible to 
show the noise made by the cable of 
a street railroad at the time plaintiff 
started to cross, and was struck by a 
car, and injured. Mitchell v. Tacoma 
R., etc., Co., 43 P. 528, 13 Wash. 560. 


[b]_ To show position when struck. 
—Hvidence as to the injured person’s 
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or near the track, evidence is admissible as to the 
conditions prevailing at the time of the injury.® 
To establish the contributory negligence of the in- 
jured person, it is competent to show that he stepped 
on to the track a short distance from the approach- 
ing car,* that on crossing a street he unnecessarily 
exposed himself to danger,® and that the crossing 
was one not customarily used.°® 
results to a bystander as a result of a colHsion be- 
tween a vehicle and street car, the contributory neg- 
ligenece of the driver of the vehicle is immaterial.? 
On behalf of the injured person to show due care 
evidence is admissible that he was blinded by the 
glare of the car’s headlight,* that he was working 
near the track as he had a right to do,® that the 
public customarily crossed the track or street at 


Where an injury 


position when found immediately aft- 
er the accident is admissible as tend- 
ing to show his position when struck, 
where it is claimed that he fell on the 
track and was.struck by a car while 
attempting to rise. Lhowe v. Third 
Reba R. Co., 36,N.Y.S. 463, 14 Misc. 


[ec] Injury to telegraph lineman.— 
In.an action for injury to a telegraph 
lineman by being struck by a street 
car while he was climbing a telegraph 
pole, evidence as to a custom of giv- 
ing notice of danger to linemen: by 
men on the ground is admissible, as 
bearing on the issue of plaintiff's due 
care, although the action was not 
against plaintiff’s employer. Ahearn 
v. Boston El. R. Co., 80 N.E. 217, 194 
Mass. 350. 


4 Sand Springs Ry. Co. v. Woods, 
21% P3638; 95. OK). 179; 


5. Henry v. Grand Ave. R. Co., 21 
S.W. 214, 113 Mo. 525; Newport News, 
etc., R., etce., Co. v. Bradford, 37 S.E. 
8075299: Mae 11% 


[a] Crossing snow ridge.—Where 
plaintiff knew of the dangerous con- 
dition of the street as a result of a 
ridge of snow, evidence that it was 
unnecessary for her to recross the 
street to get to her home was admis- 
sible. Newport News, etc., R. etc.,’Co. 
v. Bradford, 37 S.E. 807, 99 Va. 117. 


6 Henry v. Grand Ave. R. Co., 21 
S.W. 214. 113 Mo. 525. See Atlanta 
R., ete., Co. v. Monk, 45 S.E. 494, 118 
Ga. 449 (holding that, in an action for 
injuries received while walking 
across a trestle, evidence that a per- 
son had been warned to keep plaintiff 
and others cff the trestle, without 
evidence that the warning was com- 
municated te plaintiff, is inadmissible 
to bind her with notice that the pub- 
lic were not allowed on the trestle). 


[a] Customary manner of crossing 
street.—In an action against a street 
railroad company for damages to 
plaintiff occasioned by negligent inju- 
ry to his wife, sustained in conse- 
quence of running a dummy against 
her while she was endeavoring to 
cross a Street in front of a train, it is 
not competent to prove what was the 
usual custom of pedestrians when 
they undertook to cross a street along 
which cars drawn by dummies were 
passing. Metropolitan St. R. Co. v. 
Johnson, 18 S.E. 816, 91 Ga. 466. 


Tac KNOL) Vest nird A ves Raw © Onsnbe 
N.Y.S. 16, 46 App.Div. 527 [aff 60 N.E. 
1113, 168 N.Y. 592]. 


8. Simoneau v. Pacific Electric Ry. 
Co., 1386 P. 544, 166 Cal. 264, 49 L.R.A. 
Nasi ta. 


§. Owens v. People’s Pass. R. Co., 
26 A. 748, 155 Pa. 334. 
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the locus in quo,?® and the company’s usual custom 
in running its cars in the street where the accident 
occurred.!! Evidence that the person killed in an 
accident was a careful and cautious man is inadmis- 
sible, where there were several eye witnesses to the 
occurrence. +? 


Drivers of vehicles. As tending to show contrib- 
utory negligence of a driver of a vehicle on or near 
the tracks,!3 evidence is admissible to show that 
the person charged with negligence was a reckless 
driver,'+ and that at the time of the injury he was 
intoxicated;!® but evidence which is irrelevant and 
immaterial is properly excluded.1® Where the street 
on which the accident occurred is not obstructed 
or it is not probable that driving thereon will re- 
sult in injury, evidence that the injured person could 
have driven on another street safely is inadmissi- 
ble.17 As to the distance which a car might have 
been seen so as to determine the injured person’s 
care in crossing in front of it, evidence of witnesses, 
under less favorable circumstances, of the distance 
is admissible.t18 On behalf of the injured person to 
show due care, evidence is admissible that the mo- 
torman failed to sound a warning,'® that the gong 
was defective,?° or that the driver heard no warn- 
ing;?1 that he expected the street car to stop;? 
that the motorman was violating a rule of the street 
railroad company ;?? that the condition of the weath- 
er necessitated the use of side curtains;7+ that it 
was necessary to pull out on to the tracks to avoid 
other vehicles;2° and that the condition of the street 
outside the tracks was such as necessitated driving 
on the tracks.28 In passing on the conduct of the 
injured person, his knowledge of the company’s 


10. Phillips v. Pacific Electric Ry. 18. Northrop 
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methods of operating its cars,27:as to the rate of 
speed2* and warning,?® is admissible. Evidence of 
the injured person’s knowledge of the distance in 
whieh a car can be stopped has been held both ad- 
missible,?° and inadmissible. Where it is cus- 
tomary for a watchman to give vehicles warnings 
when cars are backed out, the failure of the watch- 
man to give such warning is relevant on the ques- 
tion of due ecare.*2 Evidence of a custom existing 
at the time of the accident allowing funeral proces- 
sions to pass is admissible,?* but the custom must 
be shown to have existed at the time of the acci- 
dent.?4 Where the injured person sustains injuries 
by striking trolley posts in the nighttime, evidence 
by other witne’Sses that under substantially like eir- 
cumstances they were blinded by lights was admis- 
sible.?® 


Occupants of vehicles. On the question of con- 
tributory negligence of an occupant®® of a vehicle, 
evidence is admissible to show that the occupant and 
driver were intoxicated.** Evidence that a fireman 
had previously ridden on a fire truck at a similar 
rate of speed,?* or that he knew when he boarded 
the truck that it would proceed at any particular 
rate of speed®® has been held inadmissible to show 
his contributory negligence. For the purpose of 
showing the careless character of the driver, so as 
to show the care exercised by a guest, evidence of 


the habits of the driver with respect to driving care- ° 


lessly is admissible.*® On behalf of an occupant. of 
a vehicle to disprove contributory negligence, evi- 
dence is admissible that the driver was driving care- 
fully,*+ that the motorman. failed to sound: a 
warning,*” and that street cars customarily slack- 


Ry. Co., 91 N.E. 897, 205 Mass. 519; 
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Co., 264 P. 538, 89 Cal.App. 122; New- 
port News, ete., R. Co. v. Bradford, 40 
S.E. 900, 100 Va. 231. 


[a] Crossing snow bank.—In. an 
action for injuries by the piling of 
snow on a cross walk by defendant, 
it is not error to permit plaintiff to 
prove that others than herself had 
walked over the snow bank. Newport 
News, etc., R. Co. v. Bradford, 40 S.E. 
900, 100 Va. 231. 


11. Simoneau v. Pacific Electric 
Ry. Co,, 115'P. 320, 159 Cal. 494; Can- 
field v. North Chicago St. R. Co., 98 
Tll.App. 1. 


12. Spiking v. Consol. R., etc., Co., 
93 P. 838, 38 Utah 313. 


13. See supra §§ 3888, 389. 


14. Arkansas Power & Light Co. v. 
Cummins, 28 S.W.(2d) 1077, 181 Ark. 
1145, 182 Ark. 1. 


15: Persons under disability see 
infra this section. 


16. Blodgett v. Springfield St. Ry. 
Co., 158 N.E. 660, 261 Mass. 333; Tex- 
as Traction Co. v. Wiley, (Tex.Civ. 
App.) 164 S.W. 1028. 


[a] Thus in an action for injuries 
in a collision, evidence as to what a 
witness would have done if he had 
been back from the street a certain 
distance and heard the gong and seen 
the car was irrelevant, throwing no 
light on the issue of contributory neg- 
ligence under consideration. Texas 
Traction Co. v. Wiley, (Tex.Civ.App.) 
164 S.W. 1028. 


17. Masters y. Cincinnati Traction 
Co., 16 OhioApp. 99. 


oe 


City, ete., R. \Co., 93" N.Y.s.. 602, 104 
App.Div. 615. 


19. Rauen y. Chicago Rys. Co., 205 
Tll.App. 464. 


[a] As part of res gestze.—Chica- 
goo Genera) Cocty., Kriz 04s LunApD. 
277; Kleiner v. Third Ave. R. Co., 56 
N.E. 497, 162 N.Y. 193 [rearg den 57 
N.E. 1114, 162 N.Y. 645]. 


20. Dow v. Des Moines City Ry. 
Co., 126 N.W. 918, 148 Iowa 429. 


21. Flannery vy. Interurban Ry. 
Co., 153 N.W. 1027, 171 Iowa 238. 


22. Hogan v. Fleming, 265 S.W. 
875, 218 Mo.App. 172. 


[a] Driver of police patrol.—Ho- 
gan v. Fleming, 265 S.W. 875, 218 Mo. 
App. 172. 

23. See 
63-69. 


24. Waring v. Dubuque Electric 
Co., 186 N.W. 42, 192 Iowa 1240. 


25. Austin v. Eastern Massachu- 
rent St. Ry. Co., (Mass.) 169 N.E. 

26. Murphy v. Evanston Electric 
R. Co., 85 N.E. 334, 235 Ill. 275 (hold- 
ing that in an action for injuries to 
the driver of a vehicle from collision 
with a street car, evidence that the 
street outside the track was unpaved, 
rough, uneven, and could not be driv- 
en over is competent to show the con- 
dition of the roadway outside of the 
tracks, as affecting his care in driv- 
ing on the street and track), 


27. Horsman y. Brockton & P. St. 
Ry. Co., 91 N.E. 897, 205 Mass, 519. 


28. Horsman v. Brockton & P. St. 


infra this section notes 


Alexander vy. Springfield Traction Co., 
249 S.W. 971, 215 Mo.App. 427. 


29. Horsman v. Brockton & P. St. 
Ry. Co., 91 N.E. 897, 205 Mass. 519. 


30. Cass v. Third Ave. R. Co., 47 
N.Y.S. 356, 20 App.Div. 591. 


31. Blair v. Calhoun, 151 P. 259, 
87 Wash. 154. 


22. Tiley v. Detroit United Ry., 
155 N.W. 728, 190 Mich. 7. 


33. White v. Wilmington City R. 
Co., 63 A. 931, 22 Del. 105; Foulke v. 
Wilmington City R. Co., 60 A. 973, 21 
Del. 363. 


34. White v. Wilmington City R. 
Co., 68 A. 931, 22 Del. 105. 


35. Aubin y. Duluth St. Ry. Co., 
211 N.W. 580, 169 Minn. 342. 


Similar acts or occurrences gener~ 
ally see Evidence §§ 834-855. 


36. baie Nee irae oc in general 
see supra —404; Negligence 
5738-594. oa — 
_ 8% Persons under disability see 
infra this section notes 46—55. 


38. Oklahoma Ry. Co. v. Thomas, 
ne PL W20F 63 sOkly 219) TE RAAT on a 
oO. 


39. Oklahoma Ry. Co. v. Thomas, 
supra. 


40. Bresee v. Los Angeles Trac- 
tion=Co.) 85 PB. 152; 149 Cal ist, 5. 
R.A.N.S. 1059. 


41. Clooney vy. Wells, (Mo. 
a y (Mo.) 252 S. 


42. Berguin y. Pacific Electric Ry. 
Co., 263 P. 220, 2038 Cal. 176, % 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ened their speed at crossings;4#® but evidence that 
the driver was a careful driver has been held both 
admissible,** and inadmissible.t® 


Persons under disability.** It is competent, as 
tending to show contributory negligence, for de- 
fendant to show that the person injured was intox- 
icated at the time of the accident.*7 On the issue of 
intoxication at the time of the injury, evidence has 
been held admissible to show that shortly before the 
accident the injured person took a drink*® and was 
boisterous;*? that he was intoxicated on repeated 
oceasions before and after the injury,®® that he was 
convicted for intoxication at the time of the injury,*4 
and for the same offense on other occasions.°? On 
the question of contributory negligence of a child,®* 
evidence has been held inadmissible to show that 
he was accustomed to play in the street unattend- 
ed,°* or that he noticed the manner of operation of 
cars on previous ocecasions.°® 


Ordinances. On the question of the company’s 
negligence,°® and of the contributory negligence of 
the injured person, an ordinance,°*? together with 
other testimony, is admissible on behalf of plain- 
tiff,°* or defendant;*® but where there is no eyvi- 


43. Toledo R., etc., Co. v. Ward, 54, 
25 OhioCir.Ct. 399. 


{a] Occupant of fire apparatus.— 55. 
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Smith v. Grand St., ete., R. Co., 
11 Abb.N.Cas. (N.Y.) 62. 


Jennings v. Boston, Elevated 


[60 C. J.J] 581) 
dence that the ordinance was violated,®® or where 
the ordinance is inapplicable,*! as to the party \in- 
jured,® it is inadmissible. The 


Rules and regulations.** Not only is evidence 
that the motorman violated a rule of the street rail-, 
road company admissible to show the motorman’s 
negligence,®4 but, where it appears that the injured 
person knew of the particular rule,®® it is admissi- 
ble to show his due ecare.*® On behalf of the street 
railroad, in an action for injuries sustained by a 
trainman in a collision between a railroad train and 
street car, evidence of the rules of the railroad com- 
pany has been held inadmissible to show the con- 
tributory negligence of the trainman.*’? Rules of a 
fire department have been held both admissible,°*: 
and inadmissible®® on the question of due care of 
a fireman. 


[§ 459] (h) Last Clear Chance.7° On the issue 
whether defendant by proper care and caution 
could have avoided the accident after it knew or 
was chargeable with knowledge of.the injured per- 
son’s perilous condition,’! evidence is admissible ‘to 
show when the motorman first saw the injured per- 
son in a perilous condition.*? As regards a tres- 


Rys 123) “NAW. 11101)" 159 Miaichiir2Gos 
Southern Traction Co. v. Wilson, 
(Tex.Civ.App.) .187 S.W. 536 [rev on 
other grounds 234 S.W. 663, 111 Tex, 


Se en 


In an action for death resulting from 
a collision between a street car and 
a hook and ladder truck, it is proper 
to admit evidence showing that it is 
the custom, in approaching such 
crossings, for street cars to slacken 
their speed, with testimony showing 


that the deceased had often crossed’ 


such crossing, as bearing on the ques- 
tion of deceased’s contributory neg- 
ligence. Toledo R., etc., Co. v. Ward, 
25 OhioCir.Ct. 399. 


44. Arkansas Power & Light Co._v. 
Cummins, 28 S.W.(2d) 1077, 181 Ark. 
1145, 182 Ark. 1. 


45. Wooster v. Broadway, etc., R. 
CoO 25IN eo oe, vo ELun. 197, 


ane: In general see supra §§ 405, 
6. 


47. McGowan vy. Wilmington & P. 
Traction Co., 92 A. 1015, 28 Del. 281; 
Heinel v. People’s R. Co., 67 A. 178, 
22 Del. 428; Bettinger v. Loring, 150 
N.W. 31, 168 Iowa 103; Damchuk v. 
Publie Service Ry. Co., 136 A. 604, 5 
N.J.Misc. 365. 


fa] Driver of horse and buggy.— 
McGowan v. Wilmington & P. Trac- 
tion Co.,. 92) A. 1015, (28. Del. 815% Bet- 
tinger vy. Loring, 150 N.W. 31, 168 
Iowa 103. 


[b] Occupant and driver of auto- 


mobile.—Damchuk v. Public Service 
Ry. Co., 136 A. 604, 5 N.J.Misc. 365. 


48. Labrecque v. Donham, 127 N. 
BH. 537, 236 Mass. 10. 


49. Labrecque v. Donham, 127 N.E. 
537, 236 Mass. 10. 


50. Hardeman vy. Georgia Power 
Co., 156 S.E. 642, 42 Ga.App. 435. 


fa] Automobile driver.—Harde- 
man vy. Georgia Power Co.,: 156 S.H. 
642, 42 Ga.App. 435. 


51. Hardeman y. Georgia Power 
Co., 156 S.E. 642, 42 Ga.App. 435. 


52. Hardeman vy. Georgia Power 
Co., supra. 
53. See supra § 405; Negligence §§ 


552-560; Parent and Child §§ 118, 
a9) 


Ry. Co., 161 N.H. 608, 263 Mass. 574. 


56. Admissibility of ordinance see 
Supra § 451. 


57. Violation of ordinance as con- 
tributory negligence see supra § 363. 


58. Canfield v. North Chicago St. 
R. Co., 98 Ill.App. 1; Geary v. Metro- 
politan St. R. Co., 82 N.Y.S. 1016, 84 
App.Div. 514 [aff 69° N.E. 1123, 177 
N.Y. 535]; Follmer v. Shamokin & 
Edgewood Electric Ry. Co., 5 Pa.Dist. 
&Co. 783. 


[a] Right of way to fire depart- 
ment.—Geary v. Metropolitan St. R. 
Co., 82 N.Y:S. 1016, 84 App.Div. 514 
[aff 69 N.E. 1123, 177 N.Y. 535]: Foll- 
mer v. Shamokin & Edgewood Blec- 
tric) Ry.) Co,,, >) Pa; Dist.&Co. 783. % 


59. Ovens v. Chicago City Ry. Co., 
171 Ill.App. 647. 


[a] Lights on vehicles at night.— 
Ovens v. Chicago City Ry. Co., 171 
Ill.App. 647. . 


60. Wosika v. St. Paul City R. Co., 
83 N.W. 386, 80 Minn. 364. 


[a] Speed ordinance.—Wosika v. 
St. Paul City R..Co., 83 N.W. 386, 80 
Minn. 364. 


61. Watts v. Montgomery Traction 
Comb Sond 7 5 Ala iLO. 


62. Toledo R., ete, Co. v. Ward, 
AeEOnLoCis; CtI7399% 


[a] Members of fire department. 
Toledo R., ete., Co. v. Ward, 25 Ohio 
Cir Oteaoo. 


63. Violation of rule of company 
. contributory negligence see supra 
363. 


64. See supra § 457. 


65. Chicago City R. Co. v. McDon- 
ough, 125 Ill.App. 223 [aff 77 N.E. 577, 
221 Ill. 69]; West v. Detroit United 
Ry., 123. N.W. 1101, 159 Mich. 269; 
Southern Traction Co. v. Wilson, 
(Tex.Civ.App.) 187 S.W. 536 [rev on 
other grounds 234 S.W. 663, 111 Tex. 
aolae 


66. Chicago City R. Co. v. McDon- 
ough, 125 Ill.App. 223 [aff 77 N.E. 577, 
221 Ill. 69]; West v. Detroit United 


361). 


[a] Right of way to fire depart- 
ment.—Where, in an action for the 
death of a fireman in a collision be- 
tween a car and a fire engine on its 
way to a fire, it is shown that the 
motorman and decedent were familiar 
with a rule giving the fire depart- 
ment the right of way, the rule is 
admissible as bearing on the question 
of contributory negligence of dece- 
dent in permitting the engine to ap- 
proach the crossing at ‘which the ecol- 
lision occurred at the speed, he did. 
Chicago City R. Co. v. McDonough, 
TT NB 5577; 221-1 69e Patt, 1252011. 
App. 2238]. 


[b] Speed.—Southern Traction Co. 
v. Wilson, (Tex.Civ.App.) 187 S.-W. 
536 [rev on other grounds 234 S.W. 
663,411, Tex. 361]: i 


[ec] Stop at crossings.—-West v. 
Detroit United Ry., 123 N.W. 1101, 159 
Mich. 269. 


67. Carter v. Sioux City Service 
Co., 141 N.W. 26, 160 Iowa 78. 


68. Follmer y. Shamokin & Edge- 
wre HBlectric Ry. Co., 5 Pa.Dist.&Co. 
783. 


69. McBride vy. Des Moines City R. 
Co., 109 N.W. 618, 134 Iowa 398. 


70. Accident at railroad crossing 
see Railroads § 2013. 


71. Last clear chance doctrine in 
general see supra §§ 407-417; Negli- 
gence §§ 5389-545. 


72. Birmingham Ry., Light & Pow- 
er Co. v. Morris, 50 So. 198, 163 Ala. 
180; Starck v. | Pacific Electric Co., 
U5G Es SLR L2) Call. G21.7, noliskt. Acad: Sagi 
58;--Baltimore City Pass. R. Co. Nn. 
Cooney, 39 A. 859, 87 Md. 261. 


[a] BWhus, where a traveler was 
killed while crossing an electric rail- 
road track, one of the material issues 
being at what distance, under the eir- 
cumstances, the motorman first saw 
deceased and her companion as they 
approached the track after alighting 
from a car, the court did not err in 
permitting a witness to testify that 
the car from which intestate alighted 


a ) 


93. 


582 [60 C.J.] 


passer on the tracks,’ evidence of the frequency 
of the use of a crossing is not material to charge 
the motorman with knowledge** of his presence.’” 
For the purpose of showine in what distance and 
time a motorman could have stopped the ear so as 


to avoid injuring a trespasser on 


dence of the distance and time within which other 
cars differently equipped could be stopped is inad- 


missible.7¢ 


; [§ 460] (3) Weight and Sufficiency of Evidence’? 
General rules relating to the 


4+-(a) In General. 


STREET RAILROADS 


the tracks, evi- | the evidence.§! 


MS Len | 


[§§ 459-460 


particularly those applicable in actions based on 
negligence,*® apply in actions for damages resulting 
from the operation of a street railroad.*° 
ingly, each and every fact essential to the cause of 
action must be established by a preponderance of 


Accord- 


Thus, where such facts are in is- 


sue,®? plaintiff, having the burden of proof,** must 
prove the injured person’s right to be upon or near 


the tracks at the time and place of the accident,** 


weight and sufficiency of evidence in civil actions,’§ 


Lf 


was not ‘going very fast’ at the time 
Of the accident. Birmingham Ry., 
Light & Power Co. v. Morris, 50 So. 
198, 163 Ala. 190. 


73. Care as to trespasser on tracks 
see supra § 279. 
1°74, Necessity of knowledge see 
gupra §§ 413-415; \Negligence § 145, 


+ 75, Turbeville v. Mobile Light & 
me OO deta s0: 519,0221 Ala. 915" Syn=- 
der v. Mobile Light & Ry. Co., (Ala.) 
107 So. 451. 


- 76. Richmond Pass., etc., Co. v. 
Racks, 44 S.E. 709, 101 Va. 487. 


77. As raising question for court 
or jury see infra § 485. 
Injuries: 
From operation of: 


Motor vehicles see Motor Vehicles 
§§ 1043-1046. 


; “Railroads: 
Accident: 


At crossings see Railroads §8§ 
2014-2025. 


a To trains see Railroads § 1759. 
; By ane see Railroads §§ 1412- 
421, : 


To: 
Animals see Railroads §§ 1670-— 
1684. 


Licensees’ or trespassers see 
Railroads §§ 2265-2270. 


Persons on ‘highway or private 


premises see Railroads § 
2322. 
Property generally see Rail- 
roads 1238. 


7 SA da death see Death §§ 175, 
4 7 iz 


ee San ere and repair see supra 
To passenger of street railroad. see 
Carriers §§ 1450-1452. 


~78. See Evidence §§ 1730-1806. 
79. See Negligence §§ 833-849. 
60. See infra text and notes 80— 


[a] Consistency.—Testimony by 
plaintiff that the driver compelled 
him, by threats of violence, to jump 
off while the car was in rapid motion, 
and refused to stop the car, is not 
-ineconsistent with a further statement 
.that his last request for the driver 
.to stop was made on the north side 
of a certain street, and that he fell 
.after the car had reached the south 
Side of that street. Baber v. Broad- 
Way; etc. R. Co. 34 NVY.S, 110,13 
‘Misc. 169. 


‘[b] Ewidence held not improbable 
in regard to the distance the car 
moved while the vehicle collided with 
was going a given distance. Baxter 
‘v. St. Louis Transit Co., 78 S.W. 70, 
‘403 Mo.App. 597. 


[ec] Delay in bringing suit.—That, 
plaintiff does not bring his suit for 
personal injuries which are alleged to 
be very Serious until several weeks 
after the accident, although one of 
the attorneys is plaintiff's nephew, 
and that the amount demanded is en- 
tirely inadequate to the injury al- 
leged, tends to justify a judgment in 
detendant’s favor based on the uncor- 
roborated testimony of plaintiff. 
Hartman y. Interurban St. R., Co., 88 
N.Y.S. 352. 

[d] False or mistaken testimony. 
—Testimony of the person injured 
that, when he started to cross the 
street, the car which struck his wag- 
on was at a certain point, will be dis- 
regarded where the team, going a lit- 
tle faster than a walk as testified to, 
would have been far beyond the track 
within the time necessary for the car, 
going at the highest speed testified 
to, to have reached the placeseof the 
accident. Bornscheuer v. Consolidat- 
ed Traction Co., 47 A. 872, 198 Pa. 
33 


[e] Testimony not denied.—Mo- 
torman’s version of what happened 
when a street car struck a truck is 
not to be treated as conceded, because 
not denied. -Stratton v. Sioux Falls 
Fy ieee System, (S.D.) 226 N.W. 


81. Sanders v. Southern Electric 
Ry. Co., 48 S.W. 855, 147 Mo. 411; 
Verdini v. Interborough Rapid Trans- 
it Co., 182 N.Y.S. 754, 192 App.Div. 
379; Schneider v. Beaver, 159 N.Y.S. 
862; Thau v. New York City R. Co., 
99 N.Y.S. 829; Cincinnati Traction Co. 
v. Ruthman, 13 OhioCir.Ct.N.S. 161. 


[a] Acceptance of ordinance.— 
Proof that a street railroad company 
is operating its cars on the streets of 
a city does not show that the city, 
in consideration of the grant of the 
right to the company, required it to 
agree to be bound by an ordinance 
imposing eertain duties on it in the 
operation of its cars, or that it so 
agreed. Sanders v. Southern Electric 
R. Co., 48 S.W. 855, 147 Mo. 411. 


[b] Damages.—Where, in an ac- 
tion for injuries to a horse, there is 
evidence tending to show that before 
and up to the time of the collision 
the horse was docile and-:not afraid 
of cars, but that after the collision 
it was of an ill disposition, afraid of 
cars, difficult to drive near cars, etc., 
and there is nothing to suggest a 
cause for the change other than the 
collision, the jury are warranted in 
finding that the change was due to 
the collision. Montgomery St. R. Co, 
v. Hastings, 35 So. 412, 138 Ala. 432. 


[c] Physical facts.—(1) Where 
the physical facts surrounding the ac- 
cident show without any question 
that the accident could not have tak- 
en place in the manner claimed by 
plaintiff, the ewidence is insufficient 
to support a verdict. Maue v. Pitts- 


the place of the accident,’® the injured person’s 
position at the time,®® the relationship of defendant 


burgh Rys. Co., 131 A. 475, 284 Pa. 
599. (2) Court will not accept as true 
testimony of an automobilist, injured 
in a street car collision, that she was 
traveling four to five miles an hour 
and was on tracks when street ear 
traveling forty to forty-five miles an 
hour was three hundred fifty-eight 
feet away. Barton v. Lehigh Valley 
Transit Go.,) 129 A. 585, 288 Pa, 57%. 


[d] Evidence held sufficient to 
sustain a judgment for plaintiff for 
personal injuries caused by a car 
striking the injured person’s ‘horse 
and causing it to fall on him. Berke 
v. piety, Te StseRo,.Go.;-4  NEYes3 
905. 


[e] Evidence held insufficient: (1) 
To support verdict for plaintiff. 
Szpyrka y. International Ry. Co., 210 
N.Y.S. 553, 213 App.Div. 390; Busteed 
v. Third Ave. Ry. Co., 162 N.Y.S. 279. 
(2) To support a finding that a head- 
light on the front of a street car was 
red so as to account for a head-on 
collision. Baldwin v. International 
Ry. Co., 218 N.Y.S. 599, 218 App.Div. 
348. (3) To show motorman incom- 
petent. Mehner v. Winnipeg Electric 
Ry. Co., 25 Man, 384. 


feet Matters in issue see supra § 


83. See supra § 439. 
Judicial notice see Evidence § 1827. 
84 See infra § 463. 


85. [a] Evidence held sufficient: 
(1) To establish by a clear prepon- 
derance that accident occurred at a 
certain location. Lester v. New York 
Rys. Co., 151 N.Y.S. 992. (2).To sus- 


tain a finding that the collision oc-. 


curred at a street crossing. Remil- 
lard v. Sioux City Traction, Co., 115 
N.W. 900, 138 Iowa 565. (3) To show 
that an accident in. a subway station 
to an invitee occurred at a point 
where there were no railings. 
dini vy. Interborough Rapid Transit 
Co., 182 N.Y.S. 754, 192 App.Div. 379. 
(4) To show that the intersection at 
which accident occurred was within 
a “built-up” portion of the city. Mur- 
phy v. Philadelphia Rapid Transit 
Co., 182 A, 194, 285 Pa. 399. 


_(b] ‘Within corporate limits.—Tes- 
timony that the accident happened in 
a certain city, describing the locality 
as opposite a hotel, justifies a finding 
that it occurred within the corporate 
limits. Anniston Electric, ete., Co. v. 
Elwell, 42 So. 45, 144 Ala, 317. 


86. Morse v. Consolidated R. Co., 
71 A. 558, 81 Conn. 395; Riggs v. Met- 
Seat St. R. Co., 115 S.-W. 969, 216 

oO. 3 


[a] Where intestate’s conduct and 
situation at the time of the accident 
is not shown, so that the cause of the 
accident and the company’s negli- 


gence is wholly speculative, a ver- 


dict is properly directed for the com- 
pany. Morse v. Consolidated R. Co., 


Pee For later cases, developments and changes in the law see Annotations, same title and section number, 


Ver-_ 


* 
me 


§§ 460-461] 


e* A 


to the injury,*? that defendant was guilty of neg- 
ligence,*® that the negligent act or omission was 
within the scope of the negligent servant’s employ- 
ment,*® and that such negligence was the proximate 
cause of the injuries complained of.?° 


Affirmative defenses.°1 


of the evidence.®? 4 


[§ 461] (b) Relation of Defendant to Cause of 
Injury. Under general rules®* in order. to sustain 
a recovery plaintiff, by a preponderance of the evi- 


dence, must prove the relation of 


71 A. 553, 81 Conn. 395. 


[b] If one injured was uncon- 
scious when he was run over, any tes- 
timony by him as to his position is 
without probative force. Riggs v. 
Metropolitan St. R. Co., 115 S.W. 969, 
216 Mo. 304. 


{c] BReproduction of situation.— 
Where a witness states that a pic- 
ture clearly represents the scene of 
the accident, but states specifically 
that the position of the person in the 
picture is different from that of the 
person injured, his general answer 
must be construed with reference to 
his specific denial of its correctness 
in important details. Riggs v. Metro- 
politan St. R. Co., 115 S.W. 969, 216 
Mo. 304. 


87. See infra § 461. 


88. See infra § 464. 
89. See infra § 462. 
90. See infra § 482. 
91. Negligence of plaintiff see in- 


fra §§ 477-481. 


Ale Burden of ‘proof see supra § 


93. Conroy v. Mather, 104 N.E. 487, 
217 Mass. 91, 52 L.R.A.N.S. 801; Smith 
v. Electric R. Co., 92 S.E. 382, 173 N. 
C. 489; Memphis Street Railway Co. 
v. Kohn, 7 Tenn.Civ.App. 396. 


94. See supra § 460. 


95. George Muehlebach Brewing 
Co. v. Dunham, (Mo.App.) 177 S.W. 
1067; McCombe v. Public Service Ry. 
Gos hae BA). 25557 96" -N Sua ws 87: 
Lynett v. Sea Beach Ry. Co., 164 N.Y. 
S. 1029, 178 App.Div. 112; Connor v. 
Metropolitan St. R. Co., 63 N.Y.S. 509, 
48 App.Div. 580. 


[a] Evidence held sufficient: (1) 
To warrant a finding that the particle 
of matter which entered plaintiff's 
eye came from the operation of a con- 
tact shoe of defendant’s elevated rail- 
road. Woodall v. Boston Elevated R. 
Co., 78 N.E. 446, 192 Mass. 308. (2) 
To sustain a finding that plaintiff was 
injured by an objeet projecting from 
the car. Burns y. United Rys. Co. of 
ay Louis, 158 S.W. 394, 176 Mo.App. 
330. 


[b] Evidence held insufficient: (1) 
To sustain a finding that defendant 
placed the grease upon which plain- 
tiff slipped upon the rail.’ Barrett v. 
Connecticut Co., 81 A. 963, 85 Conn. 
705. (2) To sustain a finding» that 
the accident was caused by defend- 
ants’ negligence in the defective con- 
dition of street near the rails. Kim- 
ler v. People’s Gas & HBlectric Co., 
170 N.W. 818, 185 Iowa 439. (3) To 
show that a snow pile, on account of 
which a pedestrian was injured, was 
in the street because of any neghi- 
gence of defendant. Walker v. Louis- 
ville Ry. Co., 206 S.W. 484, 182 Ky. 
299. (4) To show that a wagon driv- 
er received any injuries from a colli- 


Defendant must prove? 
matters of affirmative defense by a preponderance 
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the company to ! inferred.* 


sion. Royal vy. New Orleans Ry. & 
Light. Co., 74 So. 178, 140 La. 871. 


{[c] Concurrent negligence.—In an 
action by a pedestrian against an au- 
tomobilist and street railway to re- 
cover for injury sustained when 
struck by an automobile and thrown 
under a street car, proof of negligence 
by the automobilist in seeing the 
street car turn, but carelessly failing 
to control his automobile, negatived 
concurrent negligence by the street 
car company in failing to warn the 
automobilist in time to ehable him to 
stop. Hashman vy. Pollak, 224 N.W. 
333, 246 Mich. 408. 


[dad] Injury from snow sweeper.— 
In an action for injuries caused by 
snow or ice thrown by a sweeper used 
by defendant to clear the snow from 
its tracks, in the absence of proof 
that the snow or ice which had caused 
the injury, and which plaintiff said 
came from the direction of the sweep- 
er, did in fact come from the sweep- 
er, and in the absence of proof that 
this was the result of negligence 
which could have been avoided, a ver- 
dict for plaintiff cannot be sustained. 
Connor vy. Metropolitan St. R. Co., 63 
N.Y.S. 509, 48 App.Div. 580. 


96. See infra § 462. 
97. See infra § 464. 
98. See infra § 482. 
99. See supra § 439. 


1. See Negligence § 836. 


2. Mobile Light & R. Co. v. Mack- 
ay, 48 So. 509, 158 Ala. 51; Frisby v. 
St. Louis Transit Co., 113 S.W. 1059, 
214 Mo. 567; George Muehlebach 
Brewing Co. v. Dunham, (Mo.App.) 
177 S.W. 1067; Reisenliter v. United 
Rys. Co., 134 S.W. 11, 155 Mo.App. 
89; Lynett v. Sea Beach Ry. Co., 164 
N.Y.S. 1029, 178 App.Div. 112; El Paso 
Electric: Ry. Co. v. Terrazas, (Tex. 
Civ.App.) 208 S.W. 387. 


[a] Thus in an action against a 
street railroad company for injuries 
in a street car collision, the evidence 
must support the allegations of own- 
ership and operation of the car at 
the time of the injury, and where it 
does not appear that the car was in 
use by defendant, and the fact that 
the car was running on defendant’s 
road, and the connection between de- 
fendant and those in charge of the 
car are not shown, there can be no 
recovery. Frisby v. St. Louis Transit 
Co., 113 S.W. 1059, 214 Mo.. 567. 


[b] Proof that street railroad com- 
pany is operating its cars on streets 
of a city is not evidence that it does 
so under a grant or license from the 
city, where it might have acquired the 
right from the state. Sanders v. 
Southern Electric R. Co., 48 S.W. 855, 
147 Mo. 411. 


[e] Admission by defendant.— 
Smith v. Brooklyn Heights R. Co., 81 
N.Y.S. 838, 82 App.Div. 531; Simon 
v. Metropolitan St. R. Co., 60 N.Y.S. 


[60 C.J.] 583 


the cause of injury,®® that the person causing the 
injury was defendant’s employee,®® that the act or 
cmission of defendant was negligent®? and was the! 
proximate cause of, the injury or death.?® 
having the burden of proof,®® plaintiff, under gen~ 
eral rules,t must prove that defendant at the time’ 
and place of the injury owned or operated the road 
or car,” or other agency? causing the injury. Direet 
and positive evidence, however, of ownership oy, 
operation is not essential, but it may be shown by 
proof of facts from which the ownership or opera-y 
tion at the time of the accident may be reasonably: 


Thus,’ 


> 
x 


251, 29 Mise. 126. 5 


3. Sandler v. Garrison, 164 N.E. 36,; 
249 N.Y. 236. ; 


) 

4. Barrett v. Connectieut Co., 81 A.» 
963, 85 Conn. 705; Frisby v. St. Louis: 
Transit Co., 113 S.W. 1059, 214 .Mo.: 
567; Reisenliter v. United Rys. Co., 
138 S.W. 11, 155 Mo.App. 89; Bur-, 
bridge v. Kansas City Cable R. Co.,; 
36 Mo.App. 669; El Paso Electrie Ry.; 
Co. v. Terrazas, (Tex.Civ.App.) 208, 
S.W. 387. - ; 


d 
[a] @hus, where, in an action for 
injuries from negligent management 
of street cars, the evidence for plain-) 
tiff, with the inferences to be drawn: 
therefrom, tends to show that defend-' 
ant was running and managing the, 
cars which oceasioned the injury, a 
demurrer to evidence is properly over 
ruled, although there is no direct evi- 
dence that such cars were operated 
by defendant. Burbridge v. Kansas, 
City Cable R. Co., 36 Mo.App. 669... 


[b] Evidence held sufficient: (1), 
To show the car causing the injury 
was operated by defendant. Henry 
v. Epstein, 95 N.E. 275, 50 Ind.App. 
660; Brereton v. Milford & U. St. Ry. 
Gout LLL SNH 1b 2289 Masai ts 0): 
George Muehleback Brewing Co. vi 
Dunham, (Mo.App.) 177 S.W. 1067; 
Bray v. West Jersey & S. R. Co., 118 
A, 833, 98 N.J.Law 148 [aff 116 :A. 
171]; Texas Electric Ry. v. Whit- 
more, (Tex.Civ.App.) 222 S.W. 644 
[dism f w j]. (2) To support a find, 
ing that the car causing the injury. 
was operated by defendant on a track 
owned by it. Indianapolis, etc., Traec- 
tion Co. v. Henderson, 79 N.E. 539, 39 
Ind.App. 324. (3) To show that de- 
fendant, and not another street rail- 
road company, was in the possession 
and operation of the street car line 
whose car jumped the track and col; 
lided with plaintiff’s wagon, thereby 
injuring him. Chicago Union Trac- 
tion Co. v. Jerka, 81 N.E. 7, 227 Il. 
95 [aff 126 Ill.App. 365]. (4) In the 
absence of evidence of another corpo- 
ration of a similar name, the jury may 
infer that defendant, named in the 
caption of the complaint as ‘‘Mobile 
Light & Railroad Company, a corpo- 
ration,” was, as alleged, operating the 
street car in the city of M. that killed 
plaintiff's mule, from his testimony 
that he had a mule killed on a certain 
street in such city, that the railroad 
track riins on such street, that it was 
the track of the ‘‘Mobile Light & Rail- 
way,” and that ‘‘they’” operated cars 
down that street. Mobile Light, etc.; 
Co. v. Mackay, 48 So. 509, 158 Ala. 51. 


[ec] Evidence held insufficient: (1) 
To show that the car causing the in- 
jury was operated by defendant. An- 
derson v. Des Moines St. R. Co., 66 
N.W. 64, 37 Iowa 739; Reisenliter v. 
United Rys. Co., 134 S.W. 11, 155 Mo. 
App. 89; Lynett v. Sea Beach Ry. Co., 
164 N.Y.S., 1029; .178 App.Div. 112; 
El Paso Electric Ry. Co. v. Terrazas, 
(Tex.Civ.App.) 208 S.W. 387. (2) To 
establish defendant’s ownership of 
the car in view of the fact that oth- 
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_ [8 462] (c) Acts of Employees.’ Under general 
rules® plaintiff must prove by a preponderance of 
the evidence that the person causing the injury was 
an employee of defendant at the time and place 
of the injury,’ and that the act causing the injury 
was within the scope of his employment.$ 


[§ 463] (d) Right To Go on or near Tracks.° 
Under general rules!® the right of the injured per- 
son to be upon or near the tracks+! must be proved!? 


STREET RAILROADS 


by a preponderance of the evidence. 


[§ 464] (e) Negligence of Defendant Generally.1* 
Plaintiff, having the burden of proof,!® must, under 
general rules,1®° prove by a preponderance of the 
evidence the negligence of defendant!’ with regard 
to defects in its tracks or equipment,?® or in the 
operation of its cars;1® that the injury could’ have 
been reasonably anticipated?® by defendant;?! and 
that defendant’s negligence was the proximate cause 


oe 


[§§ 462-464 © 


er companies operated street railroads 
at. the place of the accident. Krisby 
v: St. Louis Transit Co., 113 S.W. 1059, 
214 Mo. 567. 


[d] Operation by receivers.—In an 
action for personal injury when 
struck by street car, evidence was 


sufficient to show that the individual 
defendants were in charge of street 
car aS receivers of street car com- 
pany. Newton v. Harvey, (Mo.App.) 
202 S.W. 249. 


fe] Object falling from elevated 
structure.—A person injured while 
Standing on the sidewalk near an ele- 
vated railway, by being struck on the 
head by an iron door lock used in 
cars of such elevated railway, is not 
entitled to recover, where plaintiff’s 
evidence did not show ownership and 
control of the lock by the railway, 
and defendant’s evidence which sup- 
plied such proof negatived every pos- 
sible inference that its negligence 
could have been the proximate cause 
of the accident. Sandler v. Garrison, 
164 N.H. 36, 249 N.Y. 236. 


Judicial notice of ownership or op- 
eration see Evidence § 1827. 

Presumption of ownership see su- 
pra § 439. 

5. In general see supra §§ 272, 273. 

6. See supra § 460. 


%. WLouisville Ry. Co. 


v. Holmes, 
COsy) 1174S IW. 953; 


BH] Paso Hlectric 


Ry. Co. v. Terrazas, (Tex.Civ.App.) 
208 S.W. 387. 5 
[a] Throwing bundle of papers off 


car.—In an action against a street car 
company for injuries to plaintiff caus- 
ed by being struck by a bundle of pa- 
pers negligently thrown from a pass- 
ing car, evidence was insufficient to 
sustain a finding that the papers were 
thrown by the conductor, and not: by 
a@ passenger. Louisville Ry. Co. v. 
Holmes, (Ky.) 117 S.W. 953. 


[b] Evidence held sufficient to 
show that deputy sheriffs were serv- 
ants of the company during a strike. 
Roll v. Springfield Consol. Ry. Co., 225 
Tll.App. 411. 


fe] Bvidence held insufficient to 
show that the employee causing the 
injury was defendant’s employee, or 
that it was responsible for him, and 
that judgment for plaintiff should be 
reversed, and a new trial granted. 
Cords v. Third, Ave. R. Co., 4 N.Y.S. 
713, 56 N.Y.Super. 570. 


8 Hewson v. Interurban St. Ry. 
Co., 88 N.Y.S. 816; 95 App.Div. 112. 


[a] .Assault by conductor.—Testi- 
mony of a conductor that there was 
a rule making it his duty to prevent 
boys from catching on cars, and that 
his purpose in what he did was to re- 
move plaintiff from the car, was suf- 
ficient to justify a finding that his 
act in assaulting a boy who was on, 
or attempting to get on, defendant’s 
car, was within the scope of his em- 
ployment. Hewson v. Interurban St. 
R. Co., 88 N.Y.S. 816, 95 App.Div. 112. 


'[b] Evidence held sufficient.,—In- 
fliianapolis, etc., Traction Co. v. Hen- 


derson, 79 N.E. 539, 39 Ind.App. 324. 


9. Presumptions and burden of 
proof sce supra § 439. 


10. See supra § 460. 

11. See supra §§ 297-300. ‘ 
yea Burden of proof see supra § 

9. 

13. [a] Evidence held sufficient: 


(1) To justify the jury in assuming 
that the boy was going to his home, 
and was therefore a traveler right- 
fully on the street when killed. Ross 
v. San Francisco-Oakland Terminal 
Rys. Co., 191.P. 708,47 Cal.App. 753. 
(2) To show that a pedestrian was not 
using a footpath along a street rail- 
way track when struck by a car. 
Trigs v. Water, etc. Co.,. 114 S.W. 
$72, 216 Mo. 521, 20 L.R:A.N.S. 987. 
(3) To authorize a finding, as affecting 
a pedestrian’s right to use a cross- 
walk, that the paved and flagged 
crosswalk where the accident occur- 
red was one of the “breaks’’ within 
the reservation, under St. (1894) ¢ 
324 § 1, of a strip along the middle of 
the avenue, for use of street railways, 
“with breaks therein, as shown on the 
plan.” Welch v. Boston Elevated Ry. 
Co., 100 N.E. 1069, 214 Mass. 168. 


[b] Evidence held insufficient: 
(1) To show that a person laying a 
gas main in the street was a trespass- 
er. Daum v. North Jersey St. R. Co., 
54 A. 221,69 N.J.Law 1 [aff 57 A. 1132, 
70 N.J.Law 338]. (2) To show that 
the track was laid on a private right 
of way so as to affect the injured per- 
son’s right to travel thereon. *Vin- 
cent: v.. Norton & 'T. -St. Ry.-'Co.,. 61 
N.E. 822, 180 Mass. 104. (3) To show 
that persons ever used for any pur- 
pose an embankment on which a pe- 
destrian was killed. Trigg v. Water, 
etc., Co., 114 S.W. 972, 216 Mo. 521, 20 
L.R.A.N.S. 987. 


14. Presumptions and burden of 
proof see supra §§ 440-446. 


15. See supra § 440. 
ua See supra § 460; Negligence § 


17. Ala.—Mobile Light & R. Co. v. 
Roberts, 68 So. 815, 192 Ala. 486. 


Del.—Igle v. People’s Ry. Co., 93 
A. 666, 28 Del. 376; Culbert v. Wil- 
mington & P. Traction Co., 82 A. 1081, 
26 Del. 2538. 


Mo.—Sanders vy. Southern Electric 
Ry. Co., 48 S.W. 855, 147 Mo. 411. 


Mont.—Varn v. Butte Electric Ry. 
Co., 249 P. 1070, 77 Mont, 124. 


N.Y.—Verdini v. Interborough Rap- 
id Transit Co., 182 N.Y.S. 754, 192 App. 
Div. 379; White v. Albany R. Co., 
54 N.Y.S. 445, 35 App.Div. 23; Van 
Wagner v. Metropolitan St. R. Co., 
56 N.Y.S. 215, 26 Misc. 796; Orchard 
Stables v. Interurban St. R. Co., 91 
N.Y.S. 330. 


Tex.—Dallas Ry. & Terminal Co. 
v. Darden, (Civ.App.) 23 S.W.(2d) 739 
[aff (Commn.App.) 38 S.W.(2d) 777]. 


[a] Evidence held sufficient: (1) 
To support a finding that the servants 


of the street railroad company were 
negligent. Simoneau v. Pacific Elec- 
tric Ry. Co., 136 P. 544, 166 Cal. 264, 49 
L.R.A.N.S. 737; Dawson v. San Diego 
Blectric “Ry. Co., 255. P. 215, 82 Cal. 
App. 141. (2) To warrant a finding 
of negligence in an action for injuries 
to a pedestrian. Polacci v. Interur- 
ban, St. -R.-Co., 90'N-Y.:S:- 341. 


[b] Evidence held insufficient: (1) 
To show negligence on the part of 
defendant. Purcell v. Chicago City 
Ry. Co., 221 Ill.App. 343; Chicago City 
Ri = Coheve (Roberts; M139 “ MISA pps Tos 
Warner v. St. Louis, ete., R. Co., 77 
S.W. 67, 178 Mo. 125. (2) In an ac- 
tion for injuries to a pedestrian. 
Welsh v. Metropolitan St. R. Co., 38 
N.Y.S. 166. (3) To show that defend- 
ant’s employee, who was trying to re- 
place the trolley of the car on the 
wire, was negligent in telling plaintiff 
to go around the car. Walker v. Lou- 
isville Ry. Co., 206 S.W. 484, 182 Ky. 
299. (4) To show that a subway plat- 
form was overcrowded and that an 
invitee was forced by the crowded 
condition of the platform to walk 
near its edge, and was pushed off to 
the tracks by the surging of the 
crowd. Verdini v. Interborough Rap- 
id Transit Co., 182 N.Y.S. 754, 192 
App.Div. 379. (5) To show negligence 
in removing an automobile which had 
fallen into an excavation between the 
tracks. Augerson v. Seattle Electric 
Co., 182: P. 222, 73 Wash, 529. 


18. See infra §§ 465, 466. 
19. See infra §§ 467—476. 


20. Necessity of knowledse or no- 
tice of defect or danger see supra § 
310; Negligence §§ 25-30. 

21. Murray v. Cumberland County 
Power & Light Co., 103 A. 66, 117 Me. 


165; -Central R: Co. v. State, 33 A. 
265, 82 Md. 647. 
[a] Evidence held  sufficient.— 


Where plaintiff was struck at night 
by a street car as he was crossing a 
street, proof that the motorman stood 
in the front vestibule of the car where 
he could see in front thereof, and that 
there was no headlight on the car, 
was sufficient to show that the motor- 
man had knowledge that the headlight 
was not burning. Indianapolis St. R. 


Co. v. Taylor, 80 N.E. 436, 39 Ind. 
App. 592. 
[b] Evidence held insufficient: 


(1) To justify recovery on the theory 
that railroad was negligent in placing 
motorman in charge of car with 
knowledge of his unfitness. Beiner 
v. Nassau Blectric R. Co., 181 N.Y.S. 
628, 191 App.Div. 371. (2) To prove 
that the place chosen for the center 
trolley pole was so dangerous, and the 
danger so needless, that the choice 
by defendant railway was unreason- 
able. Wegmann vy. City of New York, 
186 N.Y.S. 893, 195 App.Div. 540. (3) 
Evidence that plaintiff who intended 
to enter the rear door of the pay-as- 
you-enter street car was injured by 
the opening of the front door while 
passing by it, did not establish street 
railroad’s negligence since the in- 
jury could not have been reasonably 
anticipated. Murray v. Cumberland 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 464-465] 


of the injury.?? 


upon another presumption.?7 


ture, speculation, or probability.?8 


may be predicated without showing a violation of a 
statute or ordinance,?® the evidence may be suffi- 
cient without proof of such a violation.®° 
the burden is shifted to defendant by plaintiff’s pri- 


County Power & Light Co., 103 A. 66, 
117 Me. 165. 


22. See infra § 482. 
23. See infra § 477. 
24 See infra § 482. 
25. Indianapolis St. R. Co. v. Bor-, 


denchecker, 70 N.E. 995, 33 Ind.App. 
138; Indianapolis St. R. Co. v. Dar- 
rell, 68 N.E. 609, 32 Ind.App. 687; 
Beier v. St. Louis Transit Co., 94 S.W. 
876, 197 Mo. 215 (holding that formal 
proof that the car might have been 
stopped in time to avoid the injury is 
unnecessary). 


[a] Where defendant gives no evi- 
dence in an action for personal inju- 
ries by a collision with plaintiff's 
vehicle, the jury might draw an in- 
ference of carelessness, rather than 
of pure accident, from the fact of 
such silence. Indianapolis St. R. Co. 
NO rag 68 N.H. 609, 32 Ind.App. 


26. Gannon v. New Orleans City, 
ees R. Co., 20, So. 223, 48 La.Ann. 


27. See supra § 439. 


28. Mobile Light & R. Co. v. Rob- 
erts, 68 So. 815, 192 Ala. 486; Simu- 
askas v. Connecticut Co., 127 A.. 918, 
102 Conn. 61; Kruck v. Connecticut 
Co., 80 A. 162, 84 Conn. 401; Callanan 
v. United Rys. Co. of St. Louis, (Mo. 
App.) 232 S.W. 213; Connor v. Metro- 
politan St. R. Co., 638-N.Y¥.S. 509, 48 
App.Div. 580; White v. Albany R. 
Gos 54-N-Y.Sy 445, 35)-App. Div..:23. 


29. See supra §§ 288-291; Negli- 
gence § 58. 


30. Swinehart v. Kansas City Rys. 
WOo.. (CMoApp.)) -233-7S.W. 59s siirvin 
v. United Rys. Co. of St. Louis, (Mo. 
App.) 191 S.W. 1130; Cowan v. Salt 
Lake & V. R. Co., 189 P. 599, 56 Utah 
94; Speakes Lime & Cement Co. v. 
Duluth St. Ry. Co., 179 N.W. 596, 172 
Wis. 475. 


31. Shifting of burden see. supra 
§§ 440, 442. 


Burghardt v. Detroit United 
173 N.W. 360, 206 Mich. 545, 5 
Volkmar v. Manhattan 
R. Co., 31 N.E. 870, 134_N.Y. 418, 30 
Am.S.R. 678; Sturza v. Interborough 
Rapid Transit Co., 118 N.Y.S. 974. 


33. Cross references: 


Construction or repair of tracks or 
equipment see supra § 191. 


Injury to passenger of street railroad 
see Carriers § 1452. 


Presumption arising from existence 
of defect; res ipsa loquitur see su- 
pra § 442. 


Relation of defendant to cause of in- 
jury see supra § 461. 


34.. See supra § 460. 
35. See supra §§ 301-311. 


; The existence of negligence, con- 
tributory negligence,2® or proximate cause?‘ . need 
not be established by direct and positive evidence, 
but it may be inferred from circumstances adduced 
in evidence sufficient to authorize a finding of neg- 
ligence;*° but these facts must themselves be shown 
by direct testimony, and cannot be inferred from | 
other facts,2® as one presumption cannot be based 
The inference must 
be based upon something other than mere conjec- 
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Since negligence 
Where 


36. See infra text and notes 36-49. 


[a] . Evidence held sufficient: (1) 
To warrant a finding, in an action 
against an elevated railroad for in- 
jury to a pedestrian on the street, in 
consequence of a piece of metal fall- 
ing from the elevated railroad into 
the eye of the pedestrian,.of action- 
able negligence on the part of the 
company in failing to provide protec- 
tion for pedestrians having occasion 
to use the street. Woodall v. Boston 
El. R. Co., 78 N.E. 446, 192 Mass. 308. 
(2) To show that the automobile in 
which plaintiff was injured was stall- 
ed on a crossing through its negli- 
gent construction by the street rail- 
road company. Burr v. United Rail- 
roads of San Francisco, 159 P. 584,173 
Cal. 211. 


[b] Lack of inspection is not of 
itself evidence of negligence, but in 
order to be negligence it must be 


| shown that inspection, if made, would 


have revealed the defect. Alliance 
Insurance Co. v. Winnipeg Electric 
Ry. Co., 31 Man. 251. 


[ec] Contact with signal box. 
Where a signal box, maintained on a 
pole in the street by a street railway 
company, was about in the line of 
vision of a person of average height, 
and of sufficient size to be readily 
seen, and there was ample space to 
pass without colliding with it, and 
it did not appear that, if attached 
nearer the ground or higher up, where 
it could still be reached for signaling, 
pedestrians would have been less lia- 
ble to come in contact with it, a find- 
ing of negligence was not warranted, 
apart from the fact that the pole and 
box were erected and maintained by 
Sawyer v. Boston 


legal authority. 
137 N.B. 648, 243 


Hlevyated Ry. Co., 
Mass. 469. 


37. See infra § 482. 


38. [a] Evidence held sufficient: 
(1) To warrant a finding of negligence 
in the adjustment of overhead wires. 
Manning v. West End St. R. Co., 44 
N.E. 135, 166 Mass. 230. (2) To jus- 
tify a finding of negligence relative 
to the defective condition of trolley 
wires. Memphis St. R. Co. v. Kart- 
right, 75 S.W. 719, 110 Tenn. 277, 100 
Am.S.R. 807. 


39. [a] Evidence held sufficient: 
(1) To justify a finding that the acci- 
dent resulted either from the negli- 
gence of the company in maintaining a 
defective switch or from the negli- 
gence of the switchman in failing to 
block the switch. Reynolds v. Metro- 
politan St. Ry. Co., 116 S.W. 1135, 136 
Mo.App. 282. (2) To support a finding 
that the guard rail was dangerous 
for horses and that defendant was 


negligent in maintaining it. Blair v. 
Seattle Blectric Co., 122 P. 358, 67 
Wash. 465, Ann.Cas.1913D 529. (3) 


That a cab overturned in the trav- 
eled part of a street by contact with 
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ma facie case,*1 to sustain a finding of due care on 
its part defendant must introduce evidence sufficient 
to rebut plaintiff’s case.3? 


[§ 465] (f) Defects in Tracks, Street, or Equip- 
ment**—aa. In General. Under general rules?4+ to 
prove the negligence of defendant with regard to 
the condition of its tracks or equipment or of the 
street which it is under a duty to keep in repair?® 
plaintiff must show by sufficient evidence that at 
the time and place of the injury a defective condi- 
tion existed,*° and that such condition was the prox- 
imate cause of the injury.” 
must be sufficient as to the condition of the wires,?® 
tracks,®® or street,*® and as to the company’s actual 


Thus the evidence 


the rail of a street railroad on both 
sides of which snow was piled was 
strong evidence that the street was 
unsafe for travelers. Mansell v. Lew- 
iston, AlC&. We- St: Ry. 185 sAS Ae; 
109 Me. 580. (4) An admission in its 
answer by a street railway company, 
charged with negligently greasing its 
rails at a street intersection, “that 
it was necessary to oil and grease 
said rails at curves,’ and proof that 
the location was one over which great 
numbers of people’ were crossing and 
that the grease was smeared over the 
rails, making it dangerous for pedes- 
trians to step upon the tracks, war- 
rant an inference of negligence. Cin- 


cinnati Traction Co. v. Cramer, 31 
OhioCir.Ct. 576. 
[b] EBvidence held insufficient: 


(1) To show a defect in a diamond 


crossing. Grand Trunk R. W. Co. v. 
Sarnia St. R. W. Co., 10 Ont.W.N. 
384. (2)-To show that the accident 


was caused by the tracks being eight 
inches below the street surface, or by 
that and a low mound of earth, two 
feet outside the tracks, caused by the 
earth being displaced by heavy wag- 
ons. Miller v. Lebanon, etc., St. R. 
Co., 40 A. 413, 186. Pa. 190. 


[ec] Evidence that others had safe- 
ly passed over the place where the 
accident oceurred is not conclusive 
that the construction there was safe, 
but is merely a matter to be consid- 
ered by the jury. Wood v. Third Ave. 
R..Co., 36 N:Y.S, 258, 91. Hun 276 [rev 
34 N.Y.S. 698, 138 Mise. 308, and aff 
SION. By 1094, 157 N.Y. 696). 


40. [al Evidence held sufficient: 
(1). To show that injury to a bicycle 
rider who fell into a trench across a 
street car track was caused by the 
removal of a lighted barrier on the 
further side of the trench. Dix v. 
Old Colony St. Ry. Co., 89 N.E. 109, 
202 Mass. 518, 24 L.R.A:N.S. 567. (2) 
To show that a watchman of an ele- 
vated railway company in guarding 
an excavation was guilty of negli- 
gence, resulting in injury to a trav- 
eler. Cleveland v. Boston Elevated 
Ry. .Co., 97 N:H. 6238, 211 Mass. 75. 
(3) To support a finding of negligence 
on defendant’s part in failing to main- 
tain proper warning signals at an ex- 
eavation. Ripley v. Metropolitan St. 
R. .Co.,) L11 > S.W.,. 1180,- 1382- Mo.App, 
350. (4) To show that ice on a side- 
walk on which plaintiff slipped was 
formed in part from water that leak- 
ed from defective leader running 
down stairway of defendant elevated 
railroad. Dow v. Interborough Rapid 
Transit Co., 172 N.Y.S..623, 185 App. 
Div. 10. (5) To establish negligence 
with respect to keeping the paving 
in repair at a crosswalk. Williams 
vy. Minneapolis St. R. Co., 92 N.W. 479, 
88 Minn. 79. c 


[b] Identification of defect in 
street.—(1) To make a street rail- 
road company liable for personal in- 
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er constructive notice*! of the defect.*? 
plaintiff is injured in a collision due to obstruc- 
tions in the street, a prima face case of negligence 
is made out when it is shown that the tracks pro- 
jected above the street which caused the vehicle to 
In an action against an elevated railroad 
company, evidence that the injuries were occasioned 
by the fall of an iron plate with part of a bolt, due 
to the breaking of the bolt while passing under the 
structure, is sufficient to make out a prima facie 
So also a ease of negligence with regard 
to the equipment of defendant’s locomotives on its 
elevated railroad is established by evidence of the 
fall therefrom of coals and cinders of unusual sizes 
or quantities at the time of the accident, together 
with proof that proper appliances could have been 
ased to prevent the same,*® although the condition 
‘of the locomotive which caused the injury is not 
shown.t® Where plaintiff makes out a prima facie 


skid.4 


case.*4 


juries by falling off a wagon onto the 
street by reason of a hole in the street 
the evidence must identify and de- 
scribe with reasonable certainty the 
particular hole which caused the acci- 
dent, so as to show that it could have 
caused the accident, especially where 
there was another possible cause. 
Nivette v. New Orieans, etc. R. Gor 
8 So. 581, 42 La.Ann. 1153; Hayden 
wv. Joline, 122 N.Y.S. 629, 137 App.Div. 
755. (2) Proof of the general bad 
condition of the street is insufficient. 
Nivette v. New Orleans, etc., R. Co., 
supra. 


_ 41. WNecessity of notice see supra § 
310. 

42. [a] Evidence held sufficient.— 
Where, in an action for injuries suf- 
fered by being thrown out of a car- 
riage as resulting from the improper 
‘construction of a switch in the street, 
the evidence for defendant tended 
simply to show that the switch had 
been skillfully constructed under the 
supervision of a competent engineer, 
and had been frequently inspected, 
and kept in repair, while the evidence 
‘for plaintiff tends to show that the 
rails were so far elevated above the 
‘surface of the street as to be obvious- 
‘ly dangerous, the jury might well con- 
clude that the company must have 
been aware of such a condition of the 
tracks. Central R. Co. v. State, 33 A. 
265, 82 Md, 647. 


43. San Antonio Traction Co. v. 
Cares (Tex.Civ.App.) 154 S.W. 
44, Volkmar v. Manhattan R. Co., 


4 bl 870, 184 N.Y. 418, 30 Am.S.R. 
‘678. 


-.'45. Woodall v. Boston Fl. R. Co., 
-78 N.E. 446, 192 Mass. 308; Kister v. 
-Manhattan R. Co., 58 N.Y.S. 1382, 40 
-App.Div. 441; McNaier v. Manhattan 
‘R. Co., 46 Hun (N.Y.) 502; Ashley v. 
Manhattan R. Co., 13 Daly (N.Y.) 205; 
Burke v. Manhattan R. Co., 13 Daly 
-(N.Y.) 75; Ruppel v. Manhattan R. 
-Co., 18 Daly 11, 21 N.Y.Wkly.Dig. 149; 
Sugarman v. Manhattan Hl. R. Co., 
16 N.Y.S. 533. 


Sa) | Thus: (1) In’ an action 
against an elevated railroad company 
for injuries to a pedestrian on the 
,;Street in consequence of a piece of 
metal falling from the elevated rail- 
‘road into the eye of the pedestrian, 
-evidence that it was feasible to con- 
“struct a pan which would prevent the 
‘falling of sparks on persons in the 
‘street, and that it was known that 
“there was a good deal of trouble from 
Sparking after the road began opera- 
gstion, and that nothing was done to 
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Where 


' tion*® and that 


injury.°* 
the condition of 


remedy it prior to the accident, war- 
rants a finding of negligence. Wood- 
all v. Boston El. R. Co., 78 N.E. 446, 
192 Mass. 308. (2) In an action 
against an elevated railroad company 
for damages from a fire caused by 
sparks from defendant’s locomotive, 
evidence that the locomotive, at the 
time of the injury, emitted a quantity 
of sparks so large and so brilliant as 
to-attract the attention of the wit- 
ness, is sufficient to make a prima 
facie case of negligence. 
Manhattan R. Co., 13 Daly 11, 21 N.Y. 
Wkily.Dig. 149. (3) Where the evi- 
dence shows that plaintiff, while pass- 
ing under defendant’s elevated rail- 
road track, was struck and seriously 
injured by a red-hot cinder a half inch 
broad, and somewhat longer, and that 
proper appliances could be used so 
as to prevent cinders of that size 
from falling, it is error to nonsuit 
him. McNaier v. Manhattan R. Co., 
46 Hun (N.Y.) 502. 


46. McNaier v. Manhattan R. Co., 
46 Hun (N.Y.) 502. See Wiedmer v. 
New York Bl. R. Co., 21 N.B; 1041, 
114 N.Y. 462 (holding that where 
plaintiff, neither in her complaint nor 
in her evidence, informed defendant 
from which train the coal fell, or the 
hour of the accident, or any fact from 
which defendant could have ascer- 
tained the locomotive emitting the 
coal, its failure to attempt to show 
the condition of all of its locomotives 
in use on that part of its road during 
the afternoon of the day of the acci- 
dent should not have been left for 
the jury to consider as evidence 
against defendant). 


47. [a] Evidence held insnfficient 
to overcome the presumption of neg- 
ligence arising from injuries occa- 
sioned by a bolt falling from an ele- 
vated railroad structure. Volkmar 
v. Manhattan R. Co., 31.N.B. 870, 134 
N.Y. 418, 80 Am.S.R. 678; Sturza v. 
Interborough Rapid Transit Co., 113 
N.Y.S. 974. 


Shifting ef burden see supr 
440, 442. Sat 


ear Equipment of cars see infra § 


49. [a] Evidence held sufficient: 
(1) To sustain a finding of negli- 
gence of a street railway in leaving 
holes in the pavement. in violation of 
an ordinance so as to cause an auto- 
mobile to swerve and run against a 
pedestrian. Indianapolis Traction & 
Terminal Co, v. Lee, 118 N.B. 959, 67 
Ind.App. 105. (2) To show negli- 
gence of the railway company in hay- 
ing a defective plank in a crossing. 


se ee 
ih by For later cases, developments and changes in the law see Annotations, 


Ruppel v.! 


¥ 


9§ 465-466 


case of negligence on the part of defendant the ev- 
idence of defendant must be sufficient to rebut the 
presumption of neglgence.*7 


Violation of statute or ordinance.*® Where plain- 
tiff relies on the violation of an ordinance or stat- 
ute, the evidence must be sufficient to prove a viola- 


such violation was the proximate 


eause of the injury.®° 


[§ 466] bb. Condition or Equipment of Cars.°? 
To prove negligence on the part of defendant with 
regard to the condition or equipment of its cars,°? 
plaintiff must show by a preponderance of the evi- 
dence that. at, the time and place of the injury the 
car did not Have the necessary equipment or that 
the equipment was in a defective condition,®® and 
that such negligence was the proximate cause of the 
Thus the evidence must be sufficient as to 


the brakes,°° fenders,®® the revers- 


Hyde v. Danville, U. & C. Ry. Co., 193 
Ill.App. 569. 


[b] Evidence held insufficient to 
show that defendant was violating a 
municipal ordinance forbidding the 
unreasonable obstruction of side- 
walks. Walker v. Louisville Ry. Co., 
206 S.W. 484, 182 Ky. 299. 


50. See infra § 482. 

51. Operation of cars see infra §§ 
467-476. 

52. Equipment of cars in general 


see supra § 286. 


oe See infra text and notes 53— 
[a] Falling trolley pole.—Where a 


pedestrian was injured by the falling 
ofa trolley pole from a car which was 
moving slowly, and the evidence 
showed that the pole could not have 
fallen if securely fastened in place, 
and that the fastening could have 
been easily inspected, a prima facie 
case from which the jury could infer 
negligence was made. Burghardt v. 
Detroit United Ry., 173 N.W. 360, 206 
Mich. 545, 5 A.L.R. 1333. 


[b] Swinging trolley rope.—In an 
action for injuries to a pedestrian, 
when crossing track behind a trolley 
car, due to her being struck and 
caught by a trolley rope swinging 
from defendant’s car, facts afforded 
sufficient evidence, in the absence of 
explanation that the accident occurred 
through the want of proper care on 
the part of defendant or its em- 
ployees. Sallee v. United Railroads 
of San Francisco, 180 P. 74, 40 Cal. 
App. 51. 


54 See infra § 482. 


55. [a] SBvidence held sufficient 
to show that the brake was ‘not in 
proper condition. Grossetti v. Swea- 
sey, 169 P. 687,176 Cal. 793. 


[b] Bvidence held insufficient to 
show that the brakes on defendant’s 
car were inadequate, or that defend- 
ant was negligent in respect to the 
condition thereof, Waterman v. 
Visalia Electric R. Co., 187 P. 1096, 23 
Cal.App. 350; Carlino v. New Orleans 
Public Service, 7 La.App. 615, 


[ec] Required distance to stop car. 
—That a street car runs an unusual 
distance after the brakes are set is 
evidence that the car’s equipment. for 
stopping is ineffective. Louisville 
etc., Traction Co. v. Short, 83 N.E. 265, 
41 Ind.App. 570; Mitchell v. Tacoma 
R., etc., Co., 37 P. 341, 9 Wash. 120. 


56. [a] Evidence held insufficient 


same title and section number, 


* 


- §§ 466-467] 


er,’ or headlights." Where plaintiff makes a pri- 
ma facie case of negligence on the part of defendant, 
under general rules,®® to sustain a finding of due care 
on its part defendant must introduce evidence suffi- 


cient to rebut plaintiff’s case.%° 


_Violation of statute or ordinance. 
tiff relies on the violation of an ordinance or stat- 
ute with regard to the equipment of cars the evi- 
dence must be sufficient to prove a violation®! and 
that such violation was the proximate cause of the 
injury.®? 


[§ 467] (g) Operation of Cars**—aa. In General. 


to show that there was such an impact 
of the body against the front of the 
fender so as to cause it to automati- 
cally drop, and hence to show that it 
was defective, although it failed to 
drop. Battles v. United Rys. Co. of 
a Louis, 161 S.W. 614, 178 Mo.App. 


57. [a] Evidence held insufficient 
to show that the reverse power was 
out of order. Malia v. Lewiston, A. & 
W. St. Ry. Co., 77 A. 541, 107 Me. 95. 


58. [a] Evidence held insufficient 
to warrant a finding of a failure of 
proper care to furnish necessary 
lights on the car. Wilkie v. Richmond 
Traction Co., 54 S.E. 43, 105 Va. 290. 


59. See supra § 464. 


60. [a] Evidence held  insuffi- 
cient.—Evidence that a street railroad 
had established a proper system of 
inspection without evidence of an 
actual inspection of the trolley pole 
which fell and injured a pedestrian is 
not sufficient to rebut the prima facie 
ease made by the circumstances of 
the accident. 
United Ry., 173 N.W. 360, 206 Mich. 
54575 A eR. teed. 


Shifting of burden see supra 8§ 
440, 442, ‘ 

61. [a] Evidence held sufficient 
to show a compliance with fender or- 
dinance. Roberts v. Chicago City Ry. 
Co., 198 Ill.App. 31. a 

62. See infra § 482. 

63. Cross references: 

As proximate cause of injury see in- 
fra § 482. 

Condition or equipment of cars see 
supra § 466. 

Injury to passenger of street railroad 
see Carriers § 52. 

Judicial notice see Evidence § 1827, 

Last clear chance see infra § 475. 

Presumption arising from happening 
of injury see supra § 442. 

Relation of defendant to cause of in- 
jury see supra § 461. 

Willful or wanton injury see infra § 
476. 
64. 

357. 


See supra §§ 287-300; 312- 


See supra § 440. ; 
See supra § 460. 


. Igle v. People’s Ry. Co., 93 A. 
666, 28 Del. 376; Dallas Ry. & Termi- 
nal Co. v. Darden, (Tex.Civ.App.) 23 
S.W.(2d) 739 [aff (Commn.App.) 38 
S.W.(2d) 777]. 


[a] #vidence held sufficient: (1) 
To show negligence on the part of de- 
fendant in the operation of its car 
generally. Robertson v. Northwest- 
ern Elevated R. Co., 210 Dl.App. 89; 
Bartholomae & Roesing Brewing & 
Malting Co. v. Chicago Rys. Co., 198 
Tl.App. 512; Indianapolis Union R. 
Co. v. Waddington, 82 N.H. 1030, 169 
ind. 448; Denis v. Lewiston, etc., St. 


Burghardt v. Detroit- 
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Where plaintiff relies on the negligence of defend= 
ant in the operation of its car®4 to sustain the bur-i 
den of proof,*® he must prove, under general rules,°® 
by a preponderance of the evidence that at the time! 


and place of the injury defendant was negligent,°®7. 


Where plain- 


and that such negligence was the proximate cause 
‘of the injury complained of.*8 sy 


Positive and negative testimony. Under general 
rules®® the positive testimony of witnesses who were, 
in a position to have heard a bell or gong, if it had: 


been sounded, that they did not hear it, is sufficient, 


R. Co., 70 A. 1047, 104 Me. 39; Pietras 
v. International Ry. Co., 203 N.Y.S. 
748, 208 App.Div. 498; Borromeo v. 
Manila Electric R., etc., Co., 44 Philip- 
pine 165; Northern Texas Traction 
Co. v. Mullins, 99 S.W. 433, 44 Tex.Civ. 
App. 566; Brooks v. British Columbia 
Hiéctric Railway. Co., Ltd.,) 27 B.C. 


351; ‘Dunphy v. British Columbia’ 
Electric Railway Co., Ltd, 27 B.C. 
327; Gallagher :v. Toronto, ete., R. 


Co., 41 Ont.L. 143; Bain v. Toronto R. 
Co., 1 Ont.W.N. 185, 14 Ont.W.N. 982, 
(2) To justify a finding of negligence 
on the part of defendant. Denver 
City Tramway Co. v. Martin, 98 P. 836, 
44 Colo. 324; Savage v. Chicago, etc., 
Hlectric R. Co., 87 N.E. 3877, 238 Ill. 
392 [aff 142 Tll.App. 342]; Louisville 
R. Co. v. Buckner, (Ky.) 113 S.W. 90; 
Finnick v.-Boston, etc., St. R. Co., 
77 N.EH. 500, 190 Mass. 382; Mitchell 
v. Third Ave. R. Co., 70 N.Y.S. 1118, 
62 App.Div. 371; Jones v. Greensburg, 
etc., St. R. Co., 9 -Pa:Super. 65, 43 
Wkly.N.Cas. 298; Tishacek v. Milwau- 
kee Electric R., ete., Co., 85 N.W. 971, 
110 Wis. 417. (38) To support a ver- 
dict for plaintiff. Driscoll v. Market 
St, Cables RCo. As2e Piso 9l, 9% Cal. 
553, 33 Am.S.R. 2083; West Chicago 
St. R. Co. v. McCallum, 48 N.H. 424, 
169 Ill. 240 [aff 67 Ill. App. 645]; West 


Chicago St. R. Co. v. Ranstead, 70 Ill. 


App. 111; Peterson v. Minneapolis St. 
R. Co., 95 N.W. 751, 90 Minn. 52; 
Toledo, ete., Light Co. v. Wettstein, 
14. OhioCir.Ct.N.S. 441; Roanoke R., 
ete., Co. v. Young, 62 S.H. 961, 108 
Va. 783, 15 Ann.Cas. 946; Richmond 
Traction Co. v. Clarke, 43 S.E. 618, 
101 Va. 382. (4) To sustain a judg- 
meént for plaintiff. Austen v. Brook- 
lyn Heights R. Co., 115 N.Y.S. 582, 
131 App.Div. 903; Schimmack v. 
Washington, ete., R. Co., 33 Pa.Super. 
653. (5) To support a recovery for 
injuries to a fireman on a truck which 
collided with a street car driven 
across the street in front of the fire 
truck after having stopped. Swine- 
hart v. Kansas City Rys. Co., (Mo. 
App.) 2383 S.W. 59. (6) To support 
a finding that motorman should have 
known there was a fire and was negli- 
gent by suddenly obstructing cross- 
ing by street ear, in violation of an 
ordinance giving fire apparatus the 
right of way. King v. San _ Diego 
Electric Ry. Co., 168 P. 1381, 176,Cal, 
266. (7) To sustain a finding that 
the motorman was guilty of negli- 
gence when one automobile was 
struck by a street car and thrown 
against the other, Gadol v. Dessen, 
92 Pa.Super. 386;' Koch vy. City of 
Seattle, 194 P. 572, 113 Wash. 583. 
(8) To show no negligence where au- 
tomobile ran into street car. Nahor- 
ski v. St. Louis Electric Terminal Rys. 
Co., (Mo.) 271 S.W. 749. 


[b] ‘Evidence held insufficient: (1) 
To show negligence on the part of 
defendant generally. Cowden  v. 
Shreveport Belt R. Co., 30 So. 747, 106 
La. 236; Prince v. New York Consol. 
RB. Co., 155 N.Y.S. 1086, 171 App.Div. 
932 [aff 115 N.E. 1049]; Feinstein v. 


to justify a finding that it was not sounded;7® but 


Brooklyn Heights R. Co., 114 N.Y.S: 
587, 130 App.Div. 258; Sobol v. Union 
R.. Co., 107 N.Y.S. 656,122 App. Div. 
817; McKinley v. Metropolitan St. R, 
Co., 86 N.Y.S. 461, 91 App.Div. 153: 
Mathison v. Staten Island Midland R. 
Co., 72 N'Y.S. 954, 66 App.Div. 610; 
Devine v. Metropolitan St. R. Co., 60 
N.Y.S. 520, 29 Misc. 301 [rev 58 N.Y« 
S. 11389, 27 Mise. 844]; . Cunning- 
ham v. Dry Dock, etc., R. Co., 96 N.Y. 
S. 1070; Gentile v.:.New York City 
R. Co., 92 N.Y.S..264; Vought v. New 
York City R. Co., 92 N.Y.S. 235; Lyons, 
v. Union Tracétion Co., 58 A. 118, 209, 
Pa. 72; Ackerman v. Union Traction 
Co., 55 A. 16, 205 Pa. 477; Bugbee Vix 
Union R. Co., (R.I.) 59 A. 165; Leay- 
er v. Pontypridd Urban Council, 74 J. 
P. 199. (2) To sustain a verdict for 
plaintiff (U. P. Steam Baking Co. v/ 
Omaha St. R. Co., 94 N.W, 533, 4 Neb! 
(Unoff.) 396; Brink v. North Jerséy’ 
St. R. Co., 67,A: 705, 75 N.J. Law 219; 
Barney v. Metropolitan St. R.. Co., 
88 N.Y.S. 335, 94 App.Div. 388; Mehrle’ 
v. Brooklyn, ete., R. Co., 69 N.Y.S. 
210, 59 App.Div. 617.. (3) To support; 
a judgment for plaintiff. Greve v.. 
New Orleans, ete., Light, etc., Co.,. 
38 So. 698, 114 La. 974; Foley v. In-; 
terurban St. R. Co., 88 N.Y.S. 932,, 
(4) To show negligence of motorman» 
in turning into intersecting street; 
and striking fireman in an exposed; 
position on hose wagon. Hoye v. Bos-. 
ton Elevated Ry. Co., 152 N.E. 738, 256 
Mass. 493. (5) To warrant a verdiet. 
against the company where street car: 
collided with a truck, forcing it upon 
an automobile standing at.a curb. 
Picker v. New York Rys. Co., 168 Nv¥.- 
S. 651. 


[c] That car runs unusual dis- 
tance before it is stopped, after the. 
accident, is Some evidence of improp- 
er management thereof. Chicago City 
R. Co. v. Tuohy, 63 N.H. 997, 196. EL. 
410, 58 L.R.A. 270 [aff 95 Ill.App. 
314]; Riley v. Shreveport Traction 
Co., 38 So. 83,-114 La. 135. 


{d] Finding that street was much. 
used is. authorized by evidence that 
at the time a pedestrian was struck. 
by a Street car there were seven per- 
sons at or near the crossing. Wolf v. 
City R. Co., 85 P. 620, 91 P. 460, 50 Or. 
64, 15 Ann.Cas. 1181. : 


68. See infra § 482. 
69. See Evidence §§ 1786-1790. . 
70. Chicago City R. Co. v. Loomis, 


66 N.E. 348, 201 Dll. 118 [aff 102 Il. 
App. 326]; Murray v. St. Louis Trans- 
it Co., 75 S.W. 611, 176 Mo. 183; But- 
ler v. Metropolitan St. R. Co., 93°S. 
W. 877, 117 Mo.App. 354; Welsh 'y. 
United Traction Co., 51 A. 1026, 202 
Pann 52.05 van 


[a] Thus, where plaintiff, while 
crossing a regular crossing, was 
struck and injured by defendant’s 
street car, and she testified that she 
heard no warning given of the ap- 
proaching car, and she could have 
heard it if one had been given, and 
other witnesses heard no warning giv- 
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such testimony is of little or no weight when given 
by: witnesses who had no means of knowledge or 
who paid no attention to the occurrence, and may 
be too insubstantial to offer any opposition to pos- 


itive contradictory testimony. 


«[§ 468] bb. On Approaching Street Crossing.’ 
Where the negligence relied on consists of a failure 
to operate the car with due care on approaching a 


en, @ finding that defendant was neg- 
ligent, affirmed by ‘the appellate 
court, will not be disturbed. Chicago 
City R. Co. v. Loomis, 66 N.H. 348, 201 
DIL 118 [aff 102 Ill.App. 326]. 


71. Sanders v. Southern Hlectric 
- R. Co., 48 S.W. 855, 147 Mo. 411; Ben- 
nett v. Metropolitan St. R. Co., 99 S. 
W. 480, 122 Mo.App. 703; Butler v. 
Metropolitan St. R. Co., 93 S.W. 877, 
117. Mo.App. 354; Ryan v. La Crosse 
City R. Co., 838 N.W. 770, 108 Wis. 
122. : 


[a] hus, where all of the wit- 
nesses who were listening testified 
that the bell was rung prior to the 
accident, the statement of plaintiff, 
who was partially:deaf; and was not 
listening, that he did not hear the 
bell, is no evidence on which to raise 
an issue of fact as to whether the bell 
was rung. Bennett v. Metropolitan 
an R. Co., 99 SW. 480, 122 Mo.App. 

oe 


{b] Positive testimony of several 
witnesses that there was no signal 
light burning on the car is not over- 
come by the motorman’s testimony to 
the. contrary. Cross v. St. Louis 
oe Co., 97 S.W. 183, 120 Mo.App. 


[ce] Negative testimony.—Where 
persons are waiting and watching for 
an approaching car and are looking in 
the direction from which it is coming, 
and the car is directly in their pres- 
ence, it cannot be said that their evi- 
dence is negative, when they declare 


that the car had no headlight burning. 


and was in such complete darkness 
that it could not be seen at all Cox 
v. Schuylkill Valley Traction Co., 63 
age 214 Pa. 223 [aff 21 Montg.Co. 
if 7 IB 


‘72. Accident at railroad crossings 
see Railroads §§ 2014-2025. 


Last clear chance see infra § 475. 


“73. Reciprocal rights and duties at 
street crossings see supra § 299. 


74 See infra text and notes 74-81. 


“‘fa] Evidence held sufficient: (1) 
To justify a finding that there was 
negligence in the operation of the car 
at a street crossing. Simoneau _ v. 
Pacific Electric Ry. Co., 136 P. 544, 
166 Cal. 264, 49 L.R.A.N.S. 787; Colo- 
rado Springs & I. Ry. Co. v. Kelley, 
176 PB. 307, 65 Colo. 246; Southern In- 
diana Gas & Hlectric Co. v. Vaughn, 
151 N.E. 742, 85 Ind.App. 516; Carroll 
v. New Orleans Ry. & Light Co., 51 
So. 1029, 125 La. 898; Doyle v. Ches- 
ter Traction Co,, 638 A. 604, 214 Pa. 
882; Henderson v. United Traction 
Co., 51 A. 1027, 202 Pa. 527; Shaugh- 
nessy v. Consolidated Traction Co., ‘17 
Pa.Super. 588; Richmond v. Tacoma 
Ry. & Power Co., 122 P. 351, 67 Wash. 
444, (2) To show negligence in the 
operation of a car at a crossing re- 
sulting in a collision with an automo- 
bile. ‘Cobb v. Cumberland County 
Power & Light Co., 104 A. 844, 117 Me. 
455; Naye v. Philadelphia Rapid 
Transit Co., 71 Pa.Super. 207. (3) 
To sustain a finding of negligence in 
the operation of a car at a crossing 
resulting in a collision with a horse 
and wagon. Mandel v. Bloomington & 
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street crossing,’ the evidence must be sufficient to 
prove such negligence,’* and that such negligence 
was the proximate cause of the injury.’® 
evidence must be sufficient as to the motorman’s 


Thus the 


failure to have the car under control,*® to keep a 


Normal Ry. & Light Co., 188 I11.App. 
227; Underwood v. Old Colony St. 
Rt Col, SO AG2 890283 “Redla S iO 3G) 
To show that the automobile in which 
plaintiff was injured was stalled on 
crossing through its negligent con- 
struction of defendant street’ rajl- 
road in full view of motorman on 5,20 
proaching car. Burr vy. United Rail- 
roads of San Francisco, 159 P. 534, 173 
Caly 201s 


[b] Evidence held insufficient: (1) 
To show negligent operation of a 
street car at a crossing. Padower v. 
Interurban St. R. Co., 103 N.Y¥.S. 953, 
L119) App: Div;.> 136: McCloskey  v. 
Metropolitan St. R. Co., 73 N.Y.S. 324, 
67 App.Div. 617; Kochesperger v. 
Philadelphia Rapid Transit Co., 66 A. 
547, 217 Pa..320... (2), To. show neg- 
ligence in striking a motorcycle at a 
street crossing. Klassens v. Chicago 
City Ry. Co., 230° IllLApp. 615. (3) 
To show a reckless operation of a 
street car in collision with a horse 
and wagon at a street crossing. 
Whalen v. Philadelphia Rapid Transit 
Co., 145 A. 69, 295 Pa. 158. 


75. See infra § 482. 
76. [a] Evidence held sufficient 
to show that a car was not under 


proper control on striking a horse and 
wagon at an intersection. Brisch v. 
Chicago City R. Co., 176 Ill.App. 341. 


77. [a] Evidence held sufficient: 
(1) To show negligence in failure to 
keep a proper lookout on approaching 
a crossing resulting in a collision with 
an automobile. Bolen v. Central Illi- 
nois Public Service Co., 237 Ill.App. 
226; Hogan v. New Orleans Public 
Service, 131 So: 756, 132 So, 425, 16 
La.App. 637; Gulessarian v. Madison 
Rys. Co., 179 N.W. 573, 172 Wis. 400, 
15 A.L.R. 406. (2) To show negli- 
gence in failure to keep a lookout re- 
sulting in injury to a _ pedestrian. 
Lund v. Osborne, 200 Ill.App. 457. 


78. [a] Evidence held sufficient: 
(1) In general. Indianapolis Traction 
& Terminal Co. v. Vaughn, 117 N.E. 
673, 65 Ind.App. 581; Hiles v. Public 
Service Ry. Co., 143 A. 809, 6 N.J.Misc. 
1097. (2) To show negligence in not 
having car lighted in backing over 
crossing resulting in a collision with 
automobile. Bidwell v. Los Angeles 
on D, Bi Ry. Co., 148° Po197, 169 Gal. 


79. [a] Evidence held sufficient: 
(1) In general. Chicago City R. Co. 
v. Loomis, 66 N.E. 348, 201 Ill. 118 
[aff 102 Il.App. 326]; Wilson v, Chi- 
cago, City, Ry. Co., 199 Tll.App: 487; 
Smiley v. Hast St. Louis & S. Ry. Co., 
169 Ill.App. 29 [aff 100 N.E. 157, 256 
Ill. 482]; Indianapolis Traction & 
Terminal Co. v. Vaughn, 117 N.E. 673, 
65 Ind.App. 581; Day v. Duluth St. 
Ry. Co., 141 N.W, 795, 121 Minn. 445; 
Hiles v. Public Service Ry. Co., 143 A. 
809, 6 N.J.Mise. 1097. (2) To show 
that defendant was negligent in start- 
ing its car around a curve at a street 
intersection without a warning and 
lookout. Gulessarian v. Madison Rys. 
Co., 179 NW. 573, 172 Wis. -400, 15 
A.L.R, 406. (3) To show negligence 
in failing to sound a warning on 
backing a car over crossing resulting 
in a collision with an automobile. 


vigilant watch,*? to have a light on the car at the 
proper time,’® to sound a warning,’® to slacken the 
speed,®® or to stop the car.*+ 


‘ 


Bidwell v. Los Angeles & S. D. B. Ry. 
Co., 148 P. 197, 169 Cal. 780; Morris 
v. Schuylkill Ry. Co., 78 Pa.Super. - 
332. (4) To sustain a finding of mo- 
torman’s negligence in failing to give 
timely warning and properly control 
the car which struck pedestrian. 
Murphy v. Boston Elevated Ry., 160 
N.E. 265, 262 Mass. 485. (5) To show 
that gong was rung fifty feet from 
crossing and kept ringing until car 
reached the crossing. Tremarico v. 
Illinois Northern Utilities Co., 210 Ill. 
App. 515. (6) Evidence that no gong 
was sounded as the street car ap- 
proached the intersecting street, that 
it was running as fast as thirty-five 
miles an hour at the time of the col- 
lision, and that the motorman did 
nothing to stop it until it was about 
seven feet from the automobile, war- 
ranted the jury in finding that the 
motorman was negligent. Salisbury 
v. Boston Elevated Ry. Co., 132 N.E. 
239, 239 Mass. 430. 


[b] Evidence held insufficient to 
show negligence in the failure to 
sound a warning in an action for in- 
juries due to a collision between a 
car and horse and wagon at intersec- 
tion. Whalen y. Philadelphia Rapid 
Transit Co.,-1457 A 69, 295. Pay 158: 


[c] Failure to sound the gong in 
approaching a street crossing is evi- 
dence of negligence, and a stronger 
case is made out where no warning at 
all is given. Indiana Union Traction 
Co. v. Love, 99 N.E. 1005, 180 Ind. 442. 


[d] Unresponsive answer.—To a 
question whether the witness could 
hear the noise of the car an answer 
that she can hear just as plain as 
anything is unresponsive to the ques- 
tion and not evidence that the wit- 
ness heard the noise of the car. Lo- 
cander v. Joliet & Eastern Traction 
Co., 225. Ill. Apps -148. 


80. [a] Evidence held sufficient: 
(1) In general. Bolen v. Central Tli- 
nois Public Co., 287 Ill.App. 226; 
Smiley v. East St. Louis & S. Ry. Co., 
169 IllApp. 29 [aff 100 N.E. 157, 256 
Ill. 482]. (2) To show negligence in 
approaching a street crossing at thir- 
ty-five miles an hour resulting in in- 
jury to an occupant of an automobile. 
Salisbury v. Boston Elevated Ry. Co., 
132 N.E. 239, 239 Mass. 430. (3) To 
sustain a finding of negligence on the 
part of the motorman in running the 
car at a dangerous speed, while ap- 
proaching a street crossing, without 


a warning of its approach. Union 
Traction Co. v. Howard, . (Ind:App.) 
87 N.E. 11038, 88 N.E. 967. (4) HBvi- 


dence that the street car which struck 
plaintiff's automobile was going at a 
high speed and did not slow up as it 
approached the crossing, although a 
car on the other track was stopping 
at the crosswalk, and that no bell 
was rung or gong sounded, was suffi- 
cient to sustain a finding that de- 
fendant was negligent. Day v. 
Duluth St. Ry. Co., 141 N.W. 795, 121 
Minn. 445. 


81. [a] Evidence held sufficient: 
(1) To show negligence in motor- 
man’s failure to begin stopping the 
car until it was seven feet from an 
automobile with which it collided. 


4 . ie. eap 
aie Por later cases, developments and changes in the law see Annotations, same title and section number. 


. 


§ 469] ; 


[§ 469] cc. On Approaching Person on or near 
Where the negligence relied on consists of 
a failure to operate the car with due care on ap- 
proaching a person on or near the track,’* the evi- 
dence must be sufficient to prove such negligence,*4 


Track.** 


Salisbury v. Boston Elevated Ry. Co., 
132 N.E. 239, 239 Mass. 430. (2) In 
an action for damages resulting from 
a collision between an automobile and 
a trolley car at a street intersection, 
evidence that plaintiff depended on 
the trolley car stopping at a corner 
where some passengers were waiting 
to board it, and that it did not stop, 
there being nothing preventing the 
motorman from seeing that a colli- 
sion would probably occur unless he 
diminished the speed of the car, was 
sufficient to show that defendant was 
negligent. George v. Capital Traction 
Co., 295 F. 965, 54 App.D.C. 144 


[b] Failure to stop at trolley 
“stop” sign before emerging from 
right of way is evidence of negligence 
warranting a finding that the failure 
directly caused a collision with auto- 


mobile. Newton v. Worcester Consol. 
St. Ry: Co. 174, N.E. 135. 
82. Cross references: 


Last clear chance see infra § 475. 
On approaching: 
Child, infirm, or helpless person see 
infra § 470. 
Passenger transferring cars 
Carriers §§ 1450-1452. 


weed er wanton injury see infra § 
76. 


83. Care as to person on or near 
tracks see supra §§ 331-357. 


84. [a] Evidence held sufficient: 
(1) To sustain a finding of negli- 
gence of defendant. Savage v. Chi- 
cago & J. Electric Ry. Co., 87 N. 
KE. 377, 238 Ill. 392 [aff 142 I1]1.App. 
342]; Koch vy. St. Paul City R. Co., 
48 N.W. 191, 45 Minn. 407; Austen v. 
Brooklyn Heights R. Co., 115 N.Y.S. 
582, 131 App.Div. 903; Community 
Traction Co. v. Reno, 164 N.E. 429, 30 
OhioApp. 143; Smyth v. Philadelphia 
& West Chester Traction Co., 107 A. 
20, 263 Pa. 511;° Shaffer v. Beaver 
Valley Traction Co., 79 A. 122, 229 Pa. 
533. (2) To show negligence in in- 
juring a person working near tracks. 
©’Connor vy. Union R. Co.,'\73 N.Y-.S. 
606, 67 App.Div. 99; Chew v. Philadel- 
phia Rapid Transit Co., 90 Pa.Super. 
155. (3) To sustain findings that mo- 
torman was not guilty of negligence 
in the operation of the car which 
struck decedent, and that decedent 
was negligent. Kramm v. Stockton 
Electric Ry. Co., 101 P. 914, 10 Cal. 
App. 271; Williams v. Duluth St. Ry. 
Co., 171 N.W. 989, 169 Wis. 261. (4) 
In an action for the death of a pedes- 
trian struck by a street car, and who 
had been walking along the highway 
on which the car tracks were laid, 
and approaching the track at an an- 
gle, apparently oblivious to the ap- 
proach of the car, finding that his 
death resulted from defendant’s neg- 
ligence was warranted. Fairburn & 
A. Ry. & Electric Co. v..Rayford, 110 
S.E. 508, 28 Ga.App. 189. 


[b] Evidence held insufficient: 
(1) To show negligence of defendant. 
Mobile Light & R. Co. v. Roberts, 68 
So. 815, 192 Ala. 486; Trafelet v. Chi- 
eago City Ry. Co., 202 Ill.App. 131; 
McGurk v. Chicago City Ry. Co., 201 
Ill.App. 570; Paducah Traction Co. v. 
Barksdale, 147 S.W. 40, 148 Ky. 660; 
Mulqueeny v. New Orleans Ry. & 
Electric Light Co., 77 So. 512, 142 La. 
713; Daigneau v. Worcester Consol. 
St. Ry., (Mass.) 120 N.E. 400; Oster- 

holm v. Butte Electric Ry. Co., 199 P. 
252, 60 Mont. 198; Markowski v. Pub- 


see 


STREET RAILROADS 


lic Service Ry. Co., 1385 A. 783, 5 N.J. 
Misc. 182; Cavo v. Kalbach, 174 N.Y. 
S. 785, 186 App.Div. 728; Stevens v. 
Grays Harbor Ry. & Light Co., 280 P. 
928, 154 Wash. 73; Sitkoff v. Toronto 
R. W. Co., 36 Ont.L. 97, 9 Ont.W.N. 
467. (2) To show negligence in strik- 
ing a pedestrian who stepped on the 
track in front of an approaching car. 
Wolf v. New Orleans Ry. & Light Co., 
63 So; 392, 133 tua. 891; Handy v. 
New Orleans Public Service, 120 So. 
271, 10 La.App. 72; Lamm v. Metro- 
politan St. R. Co., 94 N.Y.S. 584, 47 
Misc. 625; Lehn v. Central Crosstown 
Re Cow 922 NV:Si301.)- (3)e Doaustity: 
a conclusion that plaintiff’ stopped 
within a few feet of the track as if 
waiting for the car to pass, so that 
motorman had the right to rely on 
presumption that she would not incur 
danger. Colorado Springs & I. Ry. 
Co. v. Kelley, 176 P. 307, 65 Colo. 246. 
(4) To establish negligence of the 
motorman for injuries to a pedestrian 
being struck by the overhang of a 
street car as it rounded a _ curve. 
Brightman vy. Union St. Ry. Co., 103 
N.E. 379, 216 Mass. 152; Gannaway 
v. Puget Sound Traction, Light & 
Power Co., 138 P. 267, 77. Wash. 655. 
(5) Plaintiff’s testimony that he stood 
at the side of the tracks on which a 
car was approaching at from twenty- 
five to thirty miles an hour and look- 
ed and listened, but because of the 
darkness and absence of a headlight, 
neither saw nor heard the car until, 
on stepping on the track, he was 
struck, and that afterwards he saw 
the car about two blocks distant, is 
so improbable as to have no probative 
force. Zancanella v. Omaha & C. B. 
St. R. Co., 148 N.W. 158, 96 Neb. 596. 


_[e] There is no evidence of negli- 
gence of a motorman of a street car 
which ran into a pedestrian who pro- 
ceeded to cross after seeing the car 
approaching, in the absence of testi- 
mony as to speed of car, or that mo- 
torman failed to act with reasonable 
diligence, when it should have been 
apparent that the pedestrian, in dis- 
regard of her safety, was about to go 
on the track. Hutchings v. Bay State 
St. Ry. Co., (R.I.) 108 A. 285. 


{d] Backing car off injured per- 
son.—Evidence that the motorman 
and conductor moved defendant’s car 
back after getting out and, finding 
the plaintiff pinned under the car, in 
order to release her, is not evidence 
of negligence on the part of defend- 
ant. Tyrrell v. Philadelphia Rapid 
Transit Co., 79 Pa.Super. 346. 


85. See infra § 482. 
86. [a] Evidence held  insuffi- 
cient: (1) To show negligence in 


failing to keep the car under control 
where the injured person stepped in 
front of the car. Flynn y. Joline, 119 
N.Y.S. 785, 185 App.Div. 291; Tyrrell 
v. Philadelphia Rapid Transit Co., 79 
Pa.Super. 346. (2) To show that the 
overloading of the car prevented the 
motorman from stopping it in time 
to avoid the injury. Virginia Ry. & 
Power Co. v. Winstead’s Adm’r, 89 S. 
BE. 83, 119 Va. 326. « 


87. [a] Evidence held sufficient: 
(1) To show that the motorman did 
not maintain a lookout before his car 
struck a pedestrian. Louisville R. 
Co. v. Byers, 113 S.W. 463, 130 Ky. 437. 
(2) To warrant a finding that the 
motorman failed to exercise ordinary 
care in keeping a lookout for persons 
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and that such negligence was the proximate cause 
of the injury.*® 
ecient as to the motorman’s failure to keep the car 
under control,*® to keep a vigilant watch,’7 to give 
a proper warning of the approach of the car,’° to 


Thus the evidence must be suffi- 


on and at the intersection of the 
streets where the accident occurred. 
McKenzie v. United R. Co. of St. Lou- 
is, 115 S.W. 18, 216 Mo. 1; Klocken- 
brink v. St. Louis, ete. R.’ Co., 72 S. 
W. 900, 172 Mo. 678; San Antonio 
Traction Co. v. Levyson, 113 S.W. 569, 
52 Tex.Civ.App., 122. - (3) To warrant 
a finding that the street car opera- 
tives were negligent in failing to keep 
a proper lookout where a pedestrian 
was struck by the overhang of a 
street car rounding a corner and 
crushed between the car and an au- 
tomobile. Texas ‘Hlectrie: WRy.) v. 
Couts, (Tex.Civ.App.) 250 S.W. 266. 
(4) To show negligence in failing to 
keep a watch for one cranking his au- 
tomobile stalled on the tracks. Lytch 
v. Fleming, 223 P: 1116, 115 Kan. 637. 
(5) Evidence that the motorman of 
the car which killed a _ pedestrian 
could see one on the track one and 
one-half blocks away, and did not see 
any one at the crossing, warrants a 
finding that the motorman was negli- 
gent in not discovering decedent and 
in colliding with him. Remillard vy. 
Sioux City Traction Co., 115 N.W. 900, 
138 Iowa 565. 


[b] Evidence held insufficient to 
show negligence in the motorman’s 
failure to see a person stooping with 
body extending over tracks, and to 
sound whistle. Chatterton vy. Hastern 
Massachusetts St. Ry. Co., 154 N.E. 
259, 257 Mass. 550. 


[ec] Failure of passenger to see 
person on track.—The jury is not 
bound to find that a motorman would 
not have seen a pedestrian in time to 
avoid injuring him had he been keep- 
ing a lookout, merely because a pas- 
senger on the front platform failed 
to see the pedestrian until he was on 
the track. Wskridge v. Metropolitan 
ane Ry. Co., 157 S.W. 105, 170 Mo.App. 


[ad] It can be fairly inferred from 
testimony that, while defendant’s car 
had stopped, and passengers were 
alighting, plaintiff sought to pass in 
front of the car, which was started 
without any signal to her, that. the 
motormen saw, or should have seen, 
plaintiff's effort to get by the car. 
McLelana v. St. Louis Transit Co., 80 
S.W. 30, 105 Mo.App. 473. 


88. [a] Evidence held sufficient: 
(1) In general. Barker v. Danville 
St. Ry. & Light Co., 193 IllApp. 639; 
Smyth v. Philadelphia & West Ches- 
ter Traction Co., 107 A. 20, 263 Pa. 
511; Ramsay v. Toronto R. W. Co., 
30 Ont.L. 127, 5 Ont.W.N. 210, 5 Ont. 
W.N. 556, 24 Ont-W-R. 953. (2) To 
show negligence in failure to sound 
warning to a person on the track or 
to attempt to stop the car until im- 
mediately on the person. Brereton 
v."Milford & U. St. Ry. Co., 111 N.E. 
715, 223 Mass. 130. (38) To show neg- 
ligence in failing to sound a warning 
to a person in a safety zone. Bur- 
rill) sy); Boston. -Mlevated ) Ry. Cos 
(Mass.)’ 170 N.E. 65. 


{b] Evidence held insufficient: (1) 
In general. Casey v. Chicago City 
Ry. Co., 191 Ill.App. 474. (2) To war- 
rant a finding that a street car mo- 
torman was negligent in coasting 
without ringing the bell, when he 
struck plaintiff who darted on to the 
track. O’Donnell v. Bay State St. 
Ry. Co., 115 N.E. 672, 226 Mass. 418. 
(3) To show that the failure to sound 
the gong was negligent where the in- 
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reduce the speed of the car,®® or to attempt to stop 
the car in order to avoid the injury.®° 


Violation of ordinance or statute. 
relies on the violation of an ordinance or statute®*~°* 
as the ground of negligence on approaching a per- 
son on or near the track, the evidence must be suf- 


ficient to prove such violation.°? 


[§ 470] dd. On Approaching Child or Infirm or 
Where the negligence relied on 


Helpless Person.°* 


jured person standing on a platform 
was killed by being struck by the 
overhang of the car. Beach v. Pa- 
cific Northwest Traction Co., 237 P. 
737, 185 Wash. 290. 


88. [a] Evidence held sufficient 
to show that the motorman was neg- 
ligent in failing to reduce his speed 
and keep his car under control so as 
to avoid striking one whom he saw 
approaching the track. Grant v. Bos- 
ton Hlevated Ry. Co., 118 N.E. 268, 229 
Mass. 219; Tierney v. Boston Hlevat- 
ed Ry. Co., 103 N.E. 788, 216 Mass. 
283; Maloney v. United Rys. Co. of 
St Louis, 167 S.W. 471, 183 Mo.App. 
292; Fandel v. Third Ave. R. Co., 44 
N.Y.S. 462, 15 App.Div. 426 [aff 57 N. 
Ey LALO} (6.2, N.Y.25. 918). 


[ob] Bvidence held insufficient to 
show a dangerous speed in an action 
for the death of a pedestrian while 
crossing in front of two cars ap- 
proaching from opposite directions. 
Roberts v. Chicago City Ry. Co., 104 
rr 708, 262 Ill. 228 [rev 177 Ill.App. 


90. [a] Evidence held sufficient: 
(1) To show negligence in failing to 
stop the car in time to avoid injury. 
Augusta R., ete. Co. v. Arthur, 60 
S.E. 218, 3 Ga.App. 518; Remillard v. 
Sioux City Traction Co., 115 N.W. 909, 
138 Iowa 565; Riska v. Union Depot 
R. Co., 79 S.W. 445, 180 Mo. 168; Me- 
Coy v. Milwaukee St. R. Co., 59. N.W. 
453, 88 Wis. 56. (2) To show negli- 
gence in striking a woman waiting 
for a ear. O’Toole vy. Central Park, 
ete., R. Co., 12 N.Y.S. 347, 58 Hun 609 
fawt 28 Ni, 251,128 N.Y. 59-7]... (3) 
To show negligence in failure of mo- 
torman to sound a warning and to be- 
gin stopping car until half a car 
length of pedestrian on the track. 
Brereton v. Milford & U. St. Ry. Co., 
111 N.E. 715, 223 Mass. 130. (4) To 
show the motorman negligent in fail- 
ing to prepare for emergencies on the 
appearance of danger. Crisman vy. 
Shreveport Belt R. Co., 34 So. 718, 110 
La. 640, 62 L.R.A. 747. 


[b] Evidence held insufficient to 
show that motorman could have stop- 
ped the car in time to avoid striking 
a pedestrian crossing from behind 
another vehicle. Ferguson y.. Ohio 
Valley Electric Ry. Co., 95 S.H. 955, 82 
W.Va. 323. 


[ec] Where evidence shows that 
car was not stopped within a space 
within which it was possible to stop 
it, the inference that the motorman 
was not as energetic as he should 
have been overcomes the statement 
of witnesses that he did all that was 
possible to stop the car. Crisman y. 
Shreveport Belt R. Co., 34 So. 718, 110 
La. 640, 62 L.R.A. 747. 


{d] But where there is uncontra- 
dicted evidence by two of plaintiff's 
witnesses that the motorman as soon 
as he discovered the danger applied 
the brake and did all that he could 
to stop the car and avoid injury there 
is no sufficient evidence of negligence, 
although the car was not stopped 
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Where plaintiff 


imate cause of 


within a distance certain expert wit- 
nesses testified it could have been 
stopped in. Davis v. People’s R. Co., 
64 ‘A. 70, 21' Del. 253. 


91-92. [a] Evidence held sufficient 
to show that the motorman was not 
keeping the vigilant watch demanded 
by ordinance. Heigold v. United Rys. 
Go: of St. Louis, 271 S.W. 7738, 308 Mo. 
142, 


[b] Evidence held insufficient to 
support the charge of negligent vio- 
lation of a vigilant watch ordinance, 
where street car struck a pedestrian. 
Papamichael v. Wells, (Mo.App.) 33 
S.W.(2d) 1058. 


93. Cress references! 


Child defined with respect to age see 
Chuld) 1/73: 


Last clear chance see infra § 475. 


Nea or wanton injury see infra 
476. 


94. Care as to children and others 
padre disability see supra §§ 351-— 
ol. 


£5. [a] Evidence held snfficient: 
(1) To show negligence in striking 
a child on or crossing the track. 
Names v. Chicago City Ry. Co., 180 
Ill. App. 488; Cameron y, Duluth-Su- 
perior Traction Co., 102 N.W. 208, 94 
Minn. 104; Lafferty vy. Third Ave. R. 
Co., 83 N.Y.S. 405, 85 App.Div. 592 
Faris 63) sNG Sill 18527 V6 UNGY.. 7-594 
Zwirn v. Joline, 122 N.Y.S. 231, 233; 
Conner y. Pittsburg R. Co., 65 A. 1106, 
216 Pa. 609; Welsh v. United Traction 
Co., 51 A. 1026, 202 Pa. 530.. (2) To 
warrant verdicts for plaintiffs for in- 
juries to a girl of ten, who, while 
playing on a signboard fallen in the 
street, was thrown under a trolley 
car, which struck the signboard, 
Sund v. Wilmington & P. Traction Co., 
114 A. 281, 31 Del. 328. (3) To sup- 
port a judgment against a street rail- 
way for the death of a three year old 
child ona Y. Kurtz v. Buffalo & L. 
E. Traction Co,, 86 Pa.Super. 507. (4) 
To show the negligence of a motor- 
man in starting his car and striking 
a child after he had motioned to the 
child to cross the street in front of 
the car. Kern v. New Orleans Ry. 
& Light Co., 51 So. 675, 125 La. 649. 
(5) To sustain a verdict for defend- 
ant for injuries to a child. Barnett 
v. Savannah Plectric Co., 82°S.E. 910, 
15 Ga.App. 270. (6) To sustain ver- 
dict for defendant striking an intox- 
icated person on track. Christensen 
v. Omaha & C. B. St. Ry. Co., 124 N 
W. 96, 85 Neb. 694. 


[b] Evidence held insufficient: (1) 
To show negligence in injuring a 
child. Creagh v. New Orleans Ry. & 
Light Co., 54 So. 828, 128 La. 305: 
Zang v. Joline, 143 N.Y.S. 858, 159 
App.Div. 885.  €2) To show that the 
company was negligent in injuring a 
child crossing the street. Callanan 
v. United Rys. Co. of St. Louis, (Mo. 
App.) 232 S.W. 2138; Feinstein v. 
Brooklyn Heights R. Co., 114 N.Y.S. 
587, 180 App.Div. 258; Schwartz v. 
Winnipeg Electric Ry. Co., 23 Man. 


dey 
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consists of a failure to operate the ear with due care 
on approaching a child or an infirm or helpless per- 
son,°* the evidence must be sufficient to prove such 
negligence®® and that such negligence was the prox- 


the injury.°° Thus the evidence 


must be sufficient as to the motorman’s failure to 
keep the car under such control as to stop it in time 
to avoid injuring a child;®*? to anticipate that chil- 
dren will run on or near the track;®8 to give a child 
warning of the approach of the car;°® to keep a 


483. (3) To justify a finding that the 
motorman was negligent in striking a 
boy with the middle of the car after 
he had stepped back from the rail to 
let the car pass. Osborne v. Bay 
State St. Ry. Co., 111 N.H. 43, 222 
Mass. 427. (4) To show negligence 
towards a three year old girl, in the 
street unattended, who was heard to 
scream by a policeman and found un- 
der the fender, close to the front 
wheel of defendant’s car. Parsons v. 
Boston Elevated Ry., 128 N.H. 712, 236 
Mass. 415. 


96. See infra § 482. 


97. [a] Evidence held sufficient: 
(1) To show negligence on the part 
of a motorman in failing to reduce 
his speed on seeing a child approach- 
ing the track. Grant v. Bangor Ry. 
& Electric Co., 83 A. 121, 109 Me. 133. 
(2) To show that the car was not 
kept under proper control so as to 
avoid injuring a child who fell on 
the tracks. Pascagoula St. Ry. & 
Power Co. v. Brondum, 50 So. 97, 96 
Miss. 28. (3) To show negligence in 
operating a car at a high speed with- 
out having sufficient control on pass- 
ing a schoolhouse where children 
were congregated waiting to cross the 
street. Sheffield Co. vy. Harris, 61 So. 
88, 183 Ala. 357; Sacca v. Omaha & 
CO ABILSt Ry Coffea Niwa. hoses 
tat 73 [rev 148 N.W. 76, 96 Neb. 


$s. [a] Evidence held snufficient: 
(1) To show that the place of the ac- 
cident was such that a motorman 
should have anticipated the’ presence 
ef children and was negligent in op- 
erating the car at a rate of twenty 
miles per hour without ringing the 
bell. Hoagland v. Dunham, (Mo. 
App.) 186 S.W. 1145. (2) To show 
negligence in failing to have car un- 
der proper control on passing a 
schoolhouse where it could be antic- 
ipated that children awaiting passage 
across the street might suddenly dart 
in front of the car. Sheffield Co. v. 
Harris, 61 So. 88, 183 Ala..357; Saeca 
v. Omaha & C, B. St. Ry. Co., 152 N. 
W. 315, 98 Neb. 73 Lrev 148 N.W. 76, 
96 Neb. 447]. (3) To show that the 
child made only a momentary stop 
in the street before going on the track 
or merely hesitated from childish in- 
decision so as to charge the motor- 
man with a duty to stop the car. Si- 
mon vy. Metropolitan St. Ry. Co., 132 
oa 250, 231 Mo, 65, 140 Am.S.R. 


[b] Evidence held insufficient to 
warrant a finding that motorman was 
negligent in failing to anticipate that 
a child near the track would sudden- 
ly run on the track. O’Donnell v. 
Bay State St. Ry. Co., 115 N.E. 672, 
226 Mass. 418; Spieler v. Lincoln 
apeouee Co., 171 N.W. 896, 103 Neb. 


99. [a] Evidence held snfficient: 
(1) To sustain verdict for plaintiff, 
Harm v. Chicago City Ry. Co., 187 Ill. 
App. 71. (2) To show negligence of 
a motorman in running a car at a 
high speed without ringing the bell 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 470-471] 


vigilant watch for children on or near the track, 
or for persons lying helpless on the track;? and 
_ to stop the ear in time to avoid injury to a child,’ 
or infirm or helpless person. To run down a small 
child in an unobstructed street in daylight is evi- 
dence of negligence® unless the child suddenly darts 


into the path of the car.® 


through a neighborhood where chil- 
dren were present in large numbers. 
Hoagland vy. Dunham, (Mo.App.) 186 
S.W. 1145. } 


1. [a] WBvidence ‘held sufficient: 
(1) To support a finding that defend- 
ant was negligent in this respect. 
Fullerton v. Metropolitan St. R. Co., 
71 _N.Y.S. 326, 63 App.Div. 1 [aff 63 


N.E. 1116, 170 N.Y. 592]; Adams v. 
Metropolitan St. R. Co., 69 N.Y.S. 
1117, 60: .App.Div. 188;  Giraldo. v. 


Coney Island, ete:, R. Co., 16 N.Y.S. 
774 [aff 32 N.E. 647, 135 N.Y. 648]; 
Galveston Electric Co. v. Hansen, 
(Tex.Civ.App.) 7 S.W.(2d) 934 [rev on 
other grounds (Commn.App.) 15 S.W. 
(2d) 1022]. (2). To show that the 
motorman in the exercise of ordinary 
care could have seen the child after 
it left the curb in time to have stop- 
ped his car and avoided the injury. 
Wagner vy. Metropolitan St. Ry. Co., 
142 S.W. 463, 160 Mo.App. 334; Par- 
rotta v. Pennsylvania & Mahoning 
Valley Ry. Co., 40 Pa.Super. 138. (3) 
To support a verdict for plaintiff child 
on the theory that the motorman 
might have seen her in time to have 
avoided the injury. Quinn yv. Boston 
Elevated Ry. Co., 101 N.H. 151, 214 
Mass. 306. (4) Te sustain a finding 
and verdict that motorman failed to 
look ahead and exercise reasonable 
eare to protect a child. Wyrick v. 
Kansas Electric Utilities Co., 163 P. 
1059, 100 Kan. 122. (5) To sustain 
a finding that motorman’s attention 
was not attracted to other objects, 
nor from directly in front of his car. 
Wyrick v. Kansas Electric Utilities 
Co., 163 P. 1059, 100 Kan. 122. (6) 
To justify a finding that the motor- 
man was negligent, either in not ob- 
serving a child running toward the 
danger or, if he observed, in not stop- 
‘ping his car in time to avoid the in- 
jury. Press v. Connecticut Co., 109 
A, 295, 95 Conn. 45; Smith v. East St. 
Louis Ry. Co.,:169 Ill.App. 132; Sugh- 
rue v. Bay State Ry. Co., 119 N.H. 660, 
230 Mass. 363. (7) To warrant a find- 
ing that motorman was negligent in 
failing seasonably to look ahead on 
track to place where child was. Mor- 
gan v. Aroostook Valley R. Co., 98 A. 
628, 115 Me. 171; Toledo Rys. & Light 
Co. v. Wettstein, 33 OhioCir.St. 15. 
(8) To support a finding of actionable 
negligence, based on the motorman 
failing to take any precautions for 
the safety of a boy who was crossing 
the track at the place of the accident. 
Dorr v. Atlantic’ Shore Line -Ry., 
80 A. 336, 76 N.H. 160. (9) To war- 
rant a finding that motorman was 
negligent in not observing five year 
old boy crossing the street in_ the 
middle of the block. Madden v. Chal- 
mers, 214 N.Y.S. 268, 215 App.Div. 
549. (10) To sustain a verdict for 
plaintiff in an action for injuries to 
a child struck by a street-car while 
drawing his sled across the track, 
where the motorman was not looking 
ahead. Myers v. Pittsburgh Rys. Co., 
89 A: 577, 242 Pa. 502. (11) To sus- 
tain a finding that motorman failed 
to. keep a watch for a child crossing 
at an intersection together with oth- 
er children going home from school. 
Tate v. Philadelphia Rapid Transit 
Co., 90 A. 440, 244 Pa. 74. 


[b] Evidence held insufficient: (1) 
To show that the driver of the car 
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or statute.7-8 


Track. Where 


was negligent in failing to keep a 
proper lookout. Kostenbaum v. New 
York City R. Co., 105 N.Y.S. 65, 120 
App.Div. 160. (2).-To show that 
plaintiff came within the range of vi- 
sion of a motorman keeping a care- 
ful outlook, or approached the track 
in such time as to have charged mo- 
torman with knowledge of his act or 
purpose, or that injury to plaintiff 
was caused by any negligent act or 


omission of motorman. Simuaskas 
ve Connecticut!'Co. 127° AX 91894102 
Conn. 61; Segal v. Chicago City Ry. 


Co., 216 Ilf.App. 11, 


2. [a] Evidence held sufficient: 
(1) To sustain a verdict that the mo- 
torman of a car running over a body 
lying on the track on a dark stormy 
night was negligent. Tucker v. City 
and County of San Francisco, (Cal.) 
296 P. 101 [superseding op (App.) 290 
P. 924]; Goff v. St. Louis Transit Co., 
98 S.W. 49, 199 Mo. 694, 9 L.R.A.N.S. 
244. (2) To warrant a finding that 
ordinary vigilance would have dis- 
closed to motorman that an object on 
the track was a human being in time 
to prevent striking him. Washington 
& O. » Ry. v. Jackson’s Adm’r, 
85 S.E. 496, 117 Va. 636. 


[b] Evidence held insufficient to 
show negligence on part of the motor- 
man in failing to see the prostrate 
form of a person in time to prevent 
injury.. Bohanon v. Middlesex & B. 
St. Ry. Co., 129 N.E. 297, 237 Mass. 
27; Kupiec v. Warren, etc., St. R. Co., 
82 N.E. 676, 196 Mass. 463. 


3. [a] Evidence held sufficient: 
(1) To warrant a finding that the mo- 
torman was negligent in not stopping 
the car. Charves v. San Francisco- 
Oakland Terminal Rys., 186 P. 154, 
44 Cal.App. 221; Indianapolis St. R. 
Co. v..Bordenchecker, 70 N.E. 995, '33 
Ind.App. 138; -—Elwood Electric St. R. 
Co. v. Ross, 58 N.E. 535, 26 Ind.App. 
258; Curran v. Lewiston, A. & W. St. 
Ry. Co., 90 A. 978, 112 Me. 96; Laffer- 
tye yee ire: Aes liye “OO 63 Ne Xian 
405, 85 App.Div. 592 [aff 68 N.H. 1118, 


176 N.Y. 594]; Bird v. Porto Rico 
Ry., Light & Power Ce., 33 Porto 
Rico 162; San Antonio St. R. Co. v. 


Mechler, 30 S.W. 899, 87 Tex. 628 [aff 
(Civ.App.) 29 S.W. 202].' (2) To jus- 
tify a finding that the motorman 
was negligent, either in not ebserving 
a child running toward the car or, if 
he observed, in not stopping his car 
in time. Waterman v. Visalia Elec- 
tric R. Co., 187 P. 1096, 238 Cal.App. 
350; Press v. Connecticut Co., 109 A. 
295, 95°Conn.45; Sughrue v. Bay 
State St. Ry. Co., 119 N.E. 660, 230 
Mass. 363. 


{b] Evidence held insufficient to 
support a finding that by ordinary 
care the motorman could have stop- 
ped the car in time to have avoided 
injuring a child who darted on to the 
track. Gabriel v. Metropolitan St. R. 
Co., 109 S.W. 1042, 130 Mo.App. 651; 
Sciurba v. Metropolitan St. R. Co., 84 
N.Y.S. 85, 87 App.Div. 614; Natalie v. 
Chicago & M. E. Ry. Co., 149 N.W. 
697, 160 Wis. 583. ~ 


4, [a] Evidence held sufficient: 
(1) To show negligence in not stop- 
ping to avoid injury to a person ly- 
ing on the track. Coll v. Haston 
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Violation of statute or ordinance. Where the 
negligence relied on by plaintiff consists of a vio- 
lation of a statute or ordinance, the evidence must 
be sufficient to prove the violation of the ordinance 


[§ 471] ee. On Approaching Vehicles on or near 


the negligence relied on consists of 


Transit Co., 87 A. 89, 180 Pa. 618. (2) 
To authorize a finding that plaintiff 
was unconscious at the time, and that 
due diligence required the motorman 
to realize such fact and stop the car. 
Nickerson v. Union Traction Co., 146 
P. 366, 94 Kan. 172 [reh den 146 P. 
1199, 95 Kan. 19]. (3) To show neg- 
ligence in failing to stop the car in 
time to avoid injuring a blind person 
crossing the street. Ervin v. Phila- 
delphia Rapid Transit Co., 84 A. 966, 
236 Pa. 530. (4) To show that the 
motorman acted with due diligence in 
stopping the car when he saw plain- 
tiff's danger. Riggs v. Metropolitan 
Sail Ry. Co., 115 S.W. 969, 216 Mo. 


[b] Evidenee held insufficient: (1) 
To show that motorman could have 
seen a helpless person lying’ on the 
track in time to avoid injury. Gilch- 
er v. Seattle Electric Co., 124 P. 218, 
69 Wash, 78. (2) That a pedestrian 
was struck while lying on the track 
would not authorize a finding that 
motorman was negligent in failing to 
discover him in time to avoid injury. 
Papamichael y. Wells, (Mo.App.) 33S. 
W.(2d) 1058. 


5. Goldberg v. Philadelphia Rapid 
Transit Co., 149 A. 104, 299 Pa. 79; 
Galveston City R. Co. v. Hewitt, 3 
S.W. 705, 67 Tex. 473, 60 Am.R. 32 
(holding that evidence showing that 
plaintiff, a child nineteen months old, 
somehow got in front of a street car, 
and was run over by it, but showing 
nothing beyond this as to the cir- 
cumstances of the accident, is suffi- 
cient to sustain a verdict against the 
railroad company, the company not 
calling the. driver of the car to rebut, 
by his testimony, the presumption of 
negligence arising from the facts). 


6. Goldberg v. Philadelphia Rapid 
Transit Co., 149 A. 104, 299 Pa. 79. 


{a] Evidence held sufficient to es- 
tablish that child ran from the side- 
walk to the place where the street 
car hit him. Pyaette v. New Orleans 
Public Service, 120 So. 483, 10 La.App. 
300 [foll Carrick v. New Orleans Pub- 
ie Service, 120 So. 485, 10 La.App. 

05]. F 


7-8. [a] Evidence held sufficient.— 
(1) To show that defendant’s motor- 
man was negligent in failing to keep 
a lookout for children on the track as 
required by ordinance. Knittel v. 
United Rys. Co. of St. Louis, 128 S. 
W. 5, 147 Mo.App. 677. (2) To sus- 
tain a finding that the motorman was 
negligent in not keeping a vigilant 
watch and in failing to stop the car 
after discovering a child’s danger as 
required by ordinance. Kaiser v. 
United Rys. Co. of St. Louis, 135 S.W. 
90, 155 Mo.App. 428. (3) To show 
that a speed ordinance limiting the 
speed of cars to fifteen miles an hour 
was violated resulting in injury to a 
child. Gackstetter v. Market St. Ry. 
Co., (Cal.App.) 280 P. 154 [op super- 
seded 285 P. 409, 104 Cal.App. 89]. 


9. Cross references: 


Injuries resulting from fright of ani- 
mals see infra § 474. 


Last clear chance see infra § 475. 


oes or wanton injury see infraj § 
476, 
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a failure to operate the car with due care on ap- 
proaching a vehiele on or near the track,’® the evi- 
dence must be sufficient to prove such negligence** 
and that such negligence was the proximate cause 


of the injury.?? 


STREET RAILROADS 


Crossing tracks. Where a vehicle is struck while 


10. Care as to vehicle on or near 
track see supra §§ 314-330. 


11. [a] Evidence held sufficient: 
(1) To sustain a verdict for plaintiff. 
Haskins v. Rhode Island Co., (R.I.) 
69 A. 335. (2) To warrant a finding 
of negligence on the part of defend- 
ant’s servants in charge of the car. 
Jackson Light & Traction Co. v. Lee, 
256 EF. 97, 167 C.C.A. 339; Brown v. 
Los Angeles R. Co., 84 P. 362, 88 P. 
1135, 2 Cal.App. 618; Rome Ry. & 
Light Co. v. McCartha & Thomas, 138 
S.E. 359, 36 Ga.App. 805; Margolis v. 
Chicago Rys. Co., 205 Ill.App. 286; 
Flanagan v. Chicago City Ry. Co., 
145 Ill.App. 56 [aff 90 N.E. 688, 243 
Ill. 456]; Indiana Union Traction Co. 
v. Pheanis, 85 N.E. 1040, 43 Ind. 
App. 653; Lexington R. Co. v. Fain, 
80 S.W. 463, 25 Ky.L. 2243; Haas v. 
New Orleans R. Co., 36 So. 670, 112 
La. 747; Butler v. Rockland, etc., St. 
R. Co., 58 A. 775, 99 Me. 149, 105 Am. 
S.R. 267; United R. etc., Co. v. Clo- 
man, 69 A. 379, 107 Md. 681; Law- 
rence v. Fitchburg, ete., St. R. Co., 87 
N.E. 898, 201 Mass. 489; Peabody v. 
Haverhill, etc., St. R. Co., 85 N.E. 
1051, 200 Mass. 277; Williamson v. 
Old Colony St. R. Co., 77 N.E. 655, 191 
Mass. 144, 5 L.R.A.N.S. 1031; Woll v. 
St. Paul City Ry. Co., 160 N.W. 672, 
135 Minn, 190; Sickler v. North Jer- 
sey St. R. Co., (N.J.Sup.) 46 A. 779; 
Paff v. Union R. Co., 110 N.Y.S. 145, 
125 App.Div. 773; Koehler v. Brook- 
lyn Heights R. Co., 111 N.Y.S. 600; 
Greenbaum v. Interurban St. R. Co., 
84 N.Y.S. 588; Boden v. Philadelphia 
Rapid Transit Co., 77 Pa.Super. 605; 
McNally v. Rhode Island Co., (R.1.) 
103 A. 305; Ziomko v. Puget Sound 
Hlectric Ry., 192 P. 1009, 112 Wash. 
426. (3) To sustain a verdict for de- 
fendant. Gnatek vy. Chicago Rys. Co., 
182 Ill.App. 392. (4). To warrant a 
finding that the motorman was negli- 
gent in failing to shut off the head- 
light and to apply the brakes and 
reverse. Bailey v. Worcester Consol. 
St. Ry. Co., 117 N.E. 824, 228 Mass. 
477. (5) To sustain a finding that a 
street car motorman was negligent 
in collision with a truck resulting in 
the death of one riding on the truck. 
Cincinnati, N. & C. Ry. co. v. Rair- 
den, 21 S.W.(2d) 236, 231 Ky. 141. 


[b] Evidence held insufficient: 
(1) To show negligence on the part of 
defendant. Fay v. Hartford, etce., St. 
R. Co., 71 A. 364, 81 Conn. 330; Mess- 
ing v. Wilmington City R. Co., 64 A. 
247, 21 Del. 526; Jacksonville R. Co. 
v. Lamb, 86 Ill.App. 487; Columbus 
St. R., etc., Co. v. Reap, 82 N.E. 977, 
40 Ind.App. 689; Young v. Metropoli- 
taunusste ke, CO. du08 Ss: V4. Loo. Lao NO. 
App. 1; Lindgren v. Omaha St. R. Co., 
103 N.W. 307, 73 Neb. 628; Herbst v. 
New York City_R. Co., 93 N.Y.S. 1109; 
Reichenberg v, Interurban St. R. Co., 
84 N.Y.S. 523; Wagner v. Lehigh 
Traetion -Co.,. 61 A. 814, 212° Pa. 132) 
Flaherty v. Harrison, 74 N.W. 360, 
98 Wis. 559. (2) To support a verdict 
for plaintiff (Spiro v, St. Louis Trans- 
it Co., 76 S.W. 684, 102 Mo.App. 250; 
Lineoln Traction Co, v. Moore, 97 N. 
W. 605, 70 Neb. 422; Klasson v. In- 
terurban’ St: “R. Co. 101. N.Y.S.. 581, 
116 App.Div. 153; Bang v. New York, 
etc Co: 99 NYS. 946,013 App. 
Div. 673; Wilson v. United Traction 


Co., 88 N.Y.S. 122, 94 App.Div. 539; 
Goldkranz v. Metropolitan St. R. Co., 
85. N.Y.S. 667, 89 App.Div. 590; 
O’Keefe v. Third Ave. R. Co., 54 N.Y. 
S. 1088, 25 Misc. 418; New York v. 
New York City R. Co., 107 N.Y.S. 748 
[automobile]), (3) on the theory that 
plaintiff was thrown from his truck 
by a collision with a street car (Gorm- 
ley v. FKorty-Second St., ete, R. Co., 
101 N.Y.S. 583, 116 App.Div. 155). 


[ec] Verdict for plaintiff is against 
weight of evidence in an action by the 
owner of a vehicle against a street 
car company for damages from a col- 
lision where the version of defend- 
ant’s motorman, that the negligence 
of plaintiff's driver caused the acci- 
dent is directly supported by three 
disinterested witnesses, and the di- 
rect testimony of plaintiff's driver 
varies from that on cross-examina- 
tion, with but slight support by one 
disinterested witness. Orchard 
Stables v. Interurban St. R. Co., 91 
N.-Y.S, 330. 


12. See infra § 482. 


13..[a] Evidence held sufficient: 
(1) To sustain a verdict for plaintiff. 
Wanamaker v. Chicago City Ry. Co., 
202 Ill.App.-122; Dodge v. Chicago 
City Ry. Co., 189 Ill.App. 94; Louis- 
ville R. Co. v. Hutcheraft, 105 S.W. 


OSS. Ula ey, ols aan eye bar 
Murphy v. Duggan, 98 N.E. 30, 211 
Mass. 461; George A, Hormel Co. v. 


Minneapolis St. Ry. Co. 153 N.W. 867, 
130 Minn, 469; Dorrance v. Omaha & 
Go Best hyo, OO. moO News. to, Ua ab Oo 
Neb. 196; Knoll v. New Jersey St. Ry. 
Co., 75 A. 450, 79 N.J.Law 369; Sal- 
cinger v. Interurban St. Ry. Co., 101 
N.Y.S. 804, 52 Mise. 179; Stines v. 
Metropolitan St. R. Co., 69 N.Y.S. 992, 
34 Mise. 789; Solomon vy. Joline, 125 
N.Y.S. 1102; Welch v. Fargo & M. St. 
Ry. Co., 140 N.W. 680, 24 N.D. 463; 
Vincent v, Lehigh Valley Transit Co., 
69 A, 812, 220 Pa. 350; Lyles vy. Phila- 
delphia Rapid Transit Co., 93 Pa. 
Super. 290; Lyons v. West Chester 
Street. Ry. Co., 75 Pa.Super. 300; 
Sheetz v. United Traction Co., 49 Pa. 
Super. 177; Finefrock v. 'United Trac- 
tion Co., 33 Pa.Super. 638, 642; Lebo 
v. Reading Transit & Light Co., 28 
Pa.Dist. 374. ~@2) To sustain -a ver- 
dict for defendant. Carson, Pirie, 
Scott & Co. v. Chicago Rys. Co. 141 N. 
EH. 172, 309 Ill. 346; Fredericks v. 
Chicago Rys. Co., -208 Ill-App. 172; 
Illinois Malleable Iron Co. v. Chicago 
City Ry. Co., 184 Ill.App. 428; Kamin- 
ski v. Chicago City Ry. Co., 181 Ill. 
App. 706. (8) To support a judgment 
for an automobilist struck by a street 
car upon crossing the track at an in- 
tersection, Carlino v. New Orleans 
Publie Service, 7 La.App. 615; Wright 
v. Concord, M. & H. St. Ry. Co., 126 
N.E. 666, 285 Mass. 456; Richter v. 
Philadelphia Rapid Transit Co., 97 
Pa.Super. 492; Reitmeir v. Philadel- 
phia Rapid Transit Co., 94 Pa.Super 
509; Dunphy v. British Columbia 
Hlectric: Ry stCoy ia BiG 327 VS) ORO 
sustain a finding that defendant was 
negligent in colliding with an auto- 
mobile as the street car turned a 
curve. W.S. Conrad & Co. v. St. Paul 
et Ry. Co., 153 N.W. 256, 130 Minn. 


[b] Evidence held insufficient: 
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crossing the track the evidence must be sufficient 
to prove negligence in the operation of the car.** 

Thus the evidence must be sufficient as to the mo- 
torman’s failure to operate the car at a lawful 
speed!# to keep a vigilant watch,'® to sound a 


(1) To sustain a verdict for plain- 
tiff. Ward v. Brooklyn Heights Re 
Co., 100 N.Y.S. 671, 115 App.Div. 104 
[aff 104 N.Y.S. 95, 119 App.Div. 487, 
aff83 N. Me 1134521900 No. eb 59d G2). 
To sustain a finding that defendant 
was negligent. Louthan v. Chicago 
City Ry. Co., 198 Ill.App. 329; Mul- 
len v. Johnson, 196 Ill.App. 303; 
Mallory v. Fleming, 253 P. 1090, 1238 
Kan. 128; Acampora v. Whitridge, 
128 N.Y.S. 68. (3) To justify a find- 
ing that defendant negligently op- 
erated its car on striking a wagon 
crossing the tracks. Davis v. Bangor 
Ry. & Electric Light Co., 99 A. 369, 
115 Me. 556; Thau v. New York City 
R. Co., 99 N.Y.S. 329. . (4) To support 
contention of defendant that an au- 
tomobile suddenly drove out from be- 
hind another trolley car in front of 
the trolley ear which struck it be- 
fore the motorman had time to avoid 
a collision. Richards v. Philadelphia 
Rapid Transit Co., 149 A. 186, 299 Pa. 
163. (5) To show that the motorman 
was negligent in striking a vehicle 


suddenly turning to cross the track a. 


short distance in front of an ap- 
proaching car. West Helena Consol. 
Co, v.. McCray,''256° B. 753, 168 "@.CoAL 
99 [cert den 39 S.Ct. 494, 250 U.S. 644, 
63 L.Ed. 1186]; Steinberg v. Philadel- 
phia Rapid Transit Co., 87 Pa.Super. 
321; Hunt v. Union R. Co., (R.I.) 89 
A. 714; St. John v. Rhode Island Co., 
(9. AY” V10L,. 32° RT 44 Greéentavs 
Rhode Island Co., (R.I.) 73 A. 308. 


[c] Steam roller.—Evidence in an 
action for injury to a driver of a 
steam roller in being thrown there- 
from by a street car colliding with 
it was sufficient to support a finding 
that the motorman could by ordinary 
care have avoided the collision after 
the danger became apparent. Slezak 
Viet, * hows “Pransit #Co.9027 #Saye 
1095, 142 Mo-App. 693. 


14. [a] Evidence held sufficient. 
—(1) To sustain a finding of negli- 
gence in the operation, of an electric 
car at a high speed colliding with a 
truck crossing track. California Ren- 
dering Co. v. Pacific Electric Ry. Co., 
(Cal.) 269 P. 922. (2) To sustain a 
verdict that defendant was charge- 
able with actionable negligence in 
traveling at a high speed without giv- 
ing warnings. Langdon v. Minnea- 


polis St. Ry. Co., 138 NW. 790, 120°. 


Minn. 6. (3) To warrant a finding 
that the motorman operated the 
street car in a careless manner and 
at an excessive rate of speed. MHer- 
mann y. Rhode Island Co., 90 A. 813, 
36 R.I. 447, 


15. [a] Evidence held sufficient 
tto show negligence in failing to keep 
a vigilant watch. Lagomarsino v. 
Market St. Ry. Co., 261 P. 465, 202 
Cal. 474; McFadden v. Metropolitan 
St. Ry. Co., 143 S.W. 884, 161 Mo.App. 
652; Cohen v. Philadelphia Rapid 
Transit Co., 87 Pa.Super. 273; Vir- 
ginia Ry. & Power Co. v. Johnson, 76 
S.B., 916, 114 Va. 479, 


[b] Collision with fire truck.— 
Evidence, in an action for the death 
of a city fireman in a collision be- 
tween a hose wagon, responding to a 
fire call, and a street car, showed ac- 
tionable negligence of the motorman 
in failing to keep a lookout and to 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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warning,'® to keep the car under control,!? to keep 
the headlight burning,!® or to stop the car in time 


to avoid injury.?® 


At rest on or near track. On the question of the 
negligent operation of a street car causing a colli- 
sion with a vehicle stalled or at rest on or in close 
proximity to the track the evidence must be suffi- 
cient?° that the motorman operated the car at an 


listen for and heed the fire gong.|E. 614, 28 OhioApp. 183; 


Engvall v. Des Moines City Ry. Co., 
121 N.W. 12, 145 Iowa 560. 


16. [a] Evidence held sufficient. 
—Gaffney v. Bay State St. Ry. Co., 
109 N.E. 361, 221 Mass. 457; Langdon 
v. Minneapolis St. Ry. Co., 138 N.W. 
790, 120 Minn. 6 


[b] Evidence held insufficient to 
Sustain a verdict for plaintiff on the 
ground that proper warnings of the 
car’s approach were not_ given. 
Champaign v. Detroit United Ry., 148 
N.W. 201, 181 Mich. 672. 


17. [a] Evidence held sufficient: 
(1) In general. Langdon v. Minnea- 
polis St. Ry. Co., 138 N.W. 790, 120 
Minn. 6; Wood v. Coney Island & B. 
R. Cos, 117 N.Y-.S. 703, 133° App.Div. 
270; Keinath v. Bullock, 110 A. 755, 
267 Pa. 589. (2) To justify a finding 
of actionable negligence of the 
motorman in failing to so control his 
car as to prevent a collision. Clark 
v. Jackson Consol. Traction Co., 133 
N.W. 927, 167 Mich. 694. (3) To jus- 
tify a finding that a motorman, after 
discovering an automobile on the 
track, did not have his car under con- 
trol, or was negligent in not stopping 
it. Hutchinson Purity Ice Cream Co. 
v. Des Moines City Ry. Co., 154 N.W. 
890, 172 Iowa 527.. 


18. [a] Evidence held sufficient 
to warrant a finding of negligence of 
those in charge of defendant’s car, 
in that are light on car was not 
lighted, and that neither gong nor 
whistle was sounded. Gaffney v. Bay 
State St:-Ry. Co., 109 N:E. 361, 221 
Mass. 457; Hiles v. Public Service 
Ry. Co., 143 A. 809, 6 N.J.Misc. 1097. 


19. [a] Evidence held sufficiert: 
(1) To sustain a verdict for plaintiff. 
Shea. v. St! Paul: City Ro Co:,152 N.W- 
902, 50 Minn. 395. (2) To sustain a 
verdict for defendant. Wilson v. 
@itizens’ St.) R= Conb8eSows 334, 1.05 
Tenn. 74. (3) To justify a finding 
that a motorman, after discovering 
a vehicle attempting to cross. the 
track, did not have his car under 
control, or was negligent in not stop- 
ping it. Indianapolis St. R. Co. v. 
Demaree, 80 N.E. 687, 40 Ind.App. 
228; Hutchinson Purity Ice Cream 
Co. v. Des Moines City Ry. Co., 154 
N.W. 890, 172 Iowa 527. (4) To jus- 
tify a finding that the motorman was 
negligent in failing to stop in time 
by applying his reverse. Lowe v. 
Cumberland County Power & Light 
Co., 107 A. 561, 118 Me. 493. (5) To 
show that a motorman could not 
stop the car to avoid striking an au- 
tomobile which turned to cross the 
track between intersections. Mc- 
Quiston v. Shreveport Rys. Co., 124 
So. 706, 12 La.App. 277. (6) To war- 
rant a finding that the car could have 
been stopped in time to have avoided 
the collision. Blake v. Rhode Island 
Co., 78 A 834.532 RA. 213): Ann:.Cas: 
1912D 852. 


20. [a] Evidence held sufficient: 
(1) To support a verdict for plaintiff. 
Stock v. St. Paul City Ry. Co., 172 N. 
W. 122, 142 Minn. 315; Columbus Ry., 
Power & Light Co. v. Pickles, 162 N. 
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collision.?3 


Messinger 
v. Philadelphia Rapid Transit Co., 97 
Pa.Super. 319; Struse v. Philadelphia 
Rapid Transit Co., 87 Pa.Super. 46; 
Souza v. United Electric Rys. Co., 
143 A. 780, 49 R.I. 430. (2) To sup- 
port a_ verdict for plaintiff for in- 
juries by negligence in so propelling 
a street car that it struck plaintiff's 
automobile, stalled on the track in 
plain view of the motorman. Turner 
v. Los Angeles Ry. Corporation, 188 
P. 56, 45 Cal.App. 567. (3) To sup- 
port a finding that defendant’s motor- 
man was negligent in an action for 
damages ‘to plaintiff's wagon stand- 
ing partly across the street, by be- 
ing struck by defendant’s street car 
coming around a curve, Davidson 
Bros. Co. v. Des Moines City Ry. Co., 
153 N.W. 79, 170 Iowa 467, Ann.Cas. 
1917C 1226. (4) To sustain a verdict 
for defendant where automobile 
stalled on the track at a place not 
open for vehicles was struck by a 
street car. Baker v. Des Moines City 
Ry. Co., 188 N.W. 829, 193 Iowa 1059. 


{b] Evidence held insufficient: 
(1) In general. Calla v. Hershey 
Transit Co., 83 Pa.Super. 135.°°(2) To 
show negligence on the part of a 
traction company in striking a wagon 
caught between the rails after dark. 
Gurrie v. New York & North Shore 


‘| Traction Co., 135 N.Y.S. 833, 151 App. 


Div. 57 [motion den 136 N.Y.S. 1136, 
151 App.Div. 919]. 


21. [a] Evidence held sufficient 
to sustain a finding that a street car 
striking a stalled automobile on the 
tracks was negligently operated be- 
cause it was run at an excessive 
speed or motorman failed to keep a 
vigilant watch. Whitmeyer v. South- 
ern Pac. Co., 282 P. 1005, 102 Cal.App. 
199° 


22. [a] Evidence held sufficient: 
(1) To sustain a finding that an elec- 
tric car striking an automobile stall- 
ed on the tracks was being negligent- 
ly operated because motorman did 
not keep a vigilant watch or operated 
car at an excessive speed. Whitmey- 
er v. Southern Pac. Co., 282 P. 1005, 
102 Cal.App. 199. (2) To authorize 
the jury to find negligence of the 
motorman, in that he saw, or by prop- 
er diligence ought to have seen, the 
condition of a stalled machine in time 
to have avoided ithe collision. Law- 
rence v. Fitchburg & L. St. Ry. Co., 
87 N.E. 898, 201 Mass. 489. 


23. [a] Evidence held sufficient 
to support a finding that the motor- 
man could have stopped his car in 
time to avoid colliding with a vehicle 
stalled or at rest on the track. Joyn- 
er v. Interurban Ry. Co., 154 N.W. 
936, 172 Iowa 727; Spaulding v. Kan- 
sas City Public Service Co., (Mo. 
App.) 16 S.W.(2d) 1012: Anderson v. 
Puget Sound Traction, Light & Pow- 
er Co., 154'P. 135, 89 Wash. 83. 


24 [a] Evidence held sufficient: 
(1) To sustain a verdict for plaintiff. 
Grossetti v. Sweasey, 169 P. 687, 176 
Cal. 793; Horgan v. Jones, 63 P. 835, 
131 Cal. 521; Achterberch v. Chicago 
City Ry. Co., 187 Ill.App. 256; Indian- 
apolis St. R. Co. v. Darnell, 68 N.E. 


Traveling in same direction. 
proceeding along or near a track in the same direc- 
tion aS an oncoming street car, the evidence of 
defendant’s negligence must be sufficient?* as to 
the motorman’s failure to keep a vigilant watch,?® 
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excessive speed,?! or that he failed to keep a vigi- 
lant watch,?? or to stop the car in time to avoid a 


Where a vehicle is 


609, 382 Ind.App. 687; Cincinnati 
Traction Co. v. Hulvershorn, 31 Ohio 
Cir.Ct. 444; McGeehan v. Hastern 
Pennsylvania Rys. Co., 84 A. 429, 235 
Pa. 507; Kennedy v. Consolidated 
Traction Cot, 59° A.’ 1005,4210) Pay 2ib¢ 
Heuber v. Consolidated Traction Co., 
59 A. 430, 210 Pa. 70; Roy v. United 
Electric Rys. Co., (R.1.) 148 A. 595; 
Dallas Ry. & Terminal Co. vy. Darden, 
(Tex.Civ. App.) 23 S.W.(2d) 739, 
Laff (Commn.App.) 38 S.W.(2d) 777]. 
(2) To establish a prima facie case 
for plaintiff. Impkamp v. St. Louis , 
Transit Co., 84 S.W. 119, 108 Mo.App. 
655. (3) To sustain a verdict for 
defendant. Johnson Oil Refining Co. 
v. Galesburg Ry., Lighting & Power 
Co., 200 I11l.App. 392. (4) To support 
a judgment for an automobilist struck 
by street car as_ he left the curb. 
High v. Reading Transit Co., 97 Pa. 
Super. 477. (5) To support a verdict 
where a street car struck a. truck 
from the rear as the truck was clear- 
ing the track after having passed 
other vehicles. Strongoli v. Receiv- 
ers of Rhode Island Co., (R.I.) 187 A. 
780. (6) To show that plaintiff, just 
before the accident, drove his wagon 
into the way of a car approaching 
from his rear, Alpern v. New: Or- 
leans Ry. & Light Co., 50 So. 483, 124 
La. 500; Niederfriedrich v. Milwau- 
kee Electric Ry. & Light Co., 154 N.W. 
639, 161 Wis. 439. (7) To sustain 
findings that defendant was negli- 
gent in operating the car at eighteen 
miles per hour, in failing to give 
warning of its approach, and in fail- 
ing to keep a proper lookout. Alshu- 
ler v. Milwaukee Hlectrie Ry. & Light 
Co., 173 N.W., 304, 169 Wis. 477. 


[b] Evidence heid insufficient: 
(1) To sustain a verdict for plaintiff. 
Bell v. East St. Louis & Suburban Ry. 
Co., 188 IllApp. 350; Blue Ridge 
Light, etce., Co. v. Tutwiler, 55 S.E. 
539, 106 Va. 54. (2) To sustain a 
verdict for plaintiff where plaintiff 
caused his wagon to move towards 
the car as it was in the act of pass- 
ing the wagon. Lust v. Syracuse 
Rapid Transit Ry. Co., 126 N.Y.S. 832, - 
142 App.Div. 290. (38) To sustain a 
verdict for plaintiff where plaintiff 
driving his automobile had observed 
the car coming, but had held out his 
hand and turned into the _ street, 
thinking car would stop, and the 
street car was running slowly, and 
had sounded signals. Harmon v. 
Cumberland County Power & Light 
Co., 130 A. 273, 124 Me. 418. 


25. [a] BEvidence held sufficient: 
(1) In general, Alshuler v. Milwau- 
kee Plectric Ry. & Light Co., 173 N. 
W. 304, 169 Wis. 477. (2) To! war- 
rant a finding of motorman’s negli-. 
gence in failing to keep a lookout 
and in traveling at a high speed. 
Callett v. Central California Trac- 
tion Co., 171 P. 984, 36 Cal.App. 240; 
Gagnon v. Worcester Consol. St. Ry. 
Co., 120 N.E. 381, 231 Mass. 160. (3) 
To sustain a finding that the motor- 
man did not keep a lookout, and did 
not see plaintiff's peril as soon as he 
should. Argeropoulos v. Kansas City 
Rys. Co., 212 S.W. 369, 201 Mo.App. 
287. (4) To show that a wagon was 
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to slacken his speed,?* or to give a warning of the 
approach of the car,?7 or to have a headlight burn- 
Where a motorman runs down a 
vehicle proceeding in the same direction it has been 
held to constitute prima facie negligence?® or at 
least evidence of negligence®® which is rarely ¢a- 


ing on the ear.”§ 


pable of explanation.*+ 


Traveling in opposite direction. Where a vehicle 
is proceeding in a direction opposite from that of 
a street car, the evidence must be sufficient to show 
negligence®? as to the motorman’s failure to op- 
erate the car at a proper speed,** to have the head- 
light burning,** or to stop the car in time to avoid 


the injury.*° 


on the street car track long enough 
for the motorman to have seen It 
and avoid striking it. McKenzie v. 
United Rys. Co. of St. Louis, 115 S. 
W. 18, 216 Mo, 1. 


* 26. [a] Evidence held sufficient 
to warrant a finding that a car motor- 
man negligently failed to slacken 


‘speed after he saw a motor bus was 


not turning from the “track in 
response to his signals. Simmons v. 
Pacific Electric Ry. Co., 212 P. 641, 
60 Cal.App. 140. 


27. [a] Evidence held sufficient: 
(1) To show that approaching car 
sounded a warning. Bell v. East St. 
Louis & S. Ry. Co., 197 Ill.App. 83. 
(2) To show that no warning was 
given by an approaching car. Oram 
v. Peterkin, 193 Ill.App. 150; Alshu- 
ler v. Milwaukee Ry. & Light Co., 173 
N.W. 304, 169 Wis. 477. 7 


[b] Mere proof that gong was 
sounded by the motorman of an in- 
terurban car, approaching from  be- 
hind a motor bus is not irreconcilable 
with a finding that the motorman was 
negligent in other respects. Sim- 
mons v. Pacific Electric Ry. Co., 212 
P. 637, 60 Cal.App. 129. 


28. [a] Evidence held sufficient: 
(1) In general. Oram vy. Peterkin, 
193 Ill.App. 150. (2) To establish a 
prima facie case of defendant’s neg- 
ligence. Maness v. Joplin & P. Ry. 
Co., 1380 S.W. 87, 149 Mo.App. 259. 


29. Vincent v. Norton & T. St. Ry. 
Co., 61 N.E. 822, 180 Mass, 104; 
O’Donnell v. United Electric Rys. Co., 
134 A. 642, 48 R.I. 18. 


30. Berguin v. Pacific Electric Ry. 
Co., 236 P. 220, 208 Cal. 116; Grossetti 


~v. Sweasey, 169 P. 687, 176 Cal. 793; 


O’Connor v. United Railroads of San 
Francisco, 141 P. 809, 168 Cal. 438; Cal- 
lett v. Central California Traction Co., 
171 P. 984, 36 Cal.App. 240; Vincent v. 
Norton & T. St. Ry. Co., 61 N.E. 822, 
180 Mass. 104. 


31. O’Connor v, United Railroads 
of San Francisco, 141 P. 809, 168 Cal. 
43. 


32. [a] Evidence held sufficient: 
(1) To show negligence in the opera- 
tion of a westbound car striking a 
vehicle proceeding in an easterly di- 
rection, Seebach v. Michigan United 
Rys. Co., 142 N-W. 1086, 177 Mich. 1: 
Alston v. Public Service Co-ordinated 
Transport, 146 A. 460, 7 N.J.Misc.R. 
551 [foll Champion v. Public Service 
Co-ordinated Transport, (N.J.Sup.) 
146 A. 460]. (2) To show negligence 
of a street railroad in operating an en- 
gine pushing cars ahead, resulting in 
collision with plaintiff’s automobile. 
Scott v. Los Angeles Ry. Corporation, 
273 P. 95,95 Cul.App. 704. (3) To sus- 
tain a verdict for plaintiff for injuries 
received in a head-on collision at night 
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on a snow laden street. Trumbow- 
er v. Lehigh Valley Transit Co., 84 A. 
403, 235 Pa. 397. (4) To sustain ver- 
dict for defendant. Riley v. Shreve- 
port Traction Co., 38 So. 83, 114 La. 
135;, Oiney v. Omaha, etc., St. R. Co., 
111 N.W. 784, 78 Neb. 767. 


[b] Evidence held insufficient: (1) 
To sustain a verdict for plaintiff. 
Beaumont v. Beaver Valley Traction 
Coty 148) A. 8739298) Pass 223 (2). "Lo 
show negligence where a vehicle on 
turning out from the curb to pass 
another vehicle was struck by a car 
proceeding in the opposite direction. 
Tulsa St. Ry. Co. v. Almond, 222 P. 
988, 97 Okl. 104; Brown v. Manila 
Electric Railroad & Light Co., 20 
Philippine 406. (3) To require a 
finding of negligent operation of a 
street car colliding with an automo- 
bile turning onto track in front of the 
approaching car. Kimpell v. Duluth 
ae Ry. Co., 208 N.W. 759, 167 Minn. 
144. 


33. [a] Evidence held sufficient 
to warrant verdict for plaintiff. Cin- 
cinnati Traction Co. v. Klinkenberg, 
152 N.E. 773, 21 OhioApp. 57; Roa- 
noke Ry. & Hlectric Co. v. Loving, 119 
S.E. 82, 137 Va. 381. 


[b] Evidence held insufficient to 
justify a finding that a car was negli- 
gently operated at an excessive rate 
of speed, in an action for damages to 
motortrucks struck ‘by a street car 
when the drivers were attempting to 
clear the track after passing another 
vehicle. Speakes Lime & Cement Co. 
v. Duluth St. Ry. Co., 179 N.W. 596, 
172 Wis. 475. 


34. [a] Evidence held sufficient 
to sustain a finding that a street rail- 
road was found negligent in operat- 
ing a car without a searchlight on a 
dark night when sleet was falling, 
and, by reason of the deep snow, auto- 
mobiles were using the car track, 
Temple v. Middlesex & B. St. Ry. Co., 
134 N.E, 641, 241 Mass. 124. 


35. [a] Evidence held sufficient: 
(1) To sustain a verdict for plaintiff. 
Agnew v. Metropolitan St. R. Co., 102 
S.W. 1041, 125 Mo.App. 587; Bullman 
v. Metropolitan St. R. Co., 85 N.Y.S. 
325. (2) To sustain a verdict for de- 
fendant in an action for injuries to a 
bicyclist by being struck by a street 
ear after crossing a cross-over switch. 
Hali v. Washington Water Power Co., 
89 P. 553, 46 Wash. 207. 


36. As proximate cause of injury 
see infra § 482. 

37. Pierce v. Lincoln Traction Co., 
139 N.W. 656, 92 Neb. 797; Brandt v. 
New York Rys. Co., 147. N.Y.S. 17, 85 
Misc. 40; Riedel v. Wheeling Traction 
Cosh tl SB ess 69 WeViae 18s 


38. Speed as an element of neg li- 
gence see supra §§ 288-291. 


39. See infra § 476. 


Wis a we 


[§§ 471-472 


[§ 472] ff. Rate of Speed.?® The negligence of 
the company may be established by sufficient proof 
that the car causing the injury was traveling at an 
excessive rate of speed.*? 
charged is as to the speed of the car,** in the absence 
of statute or municipal regulation it is not sufficient 
to support a finding of wantonness,*® or of negli- 
gence*® to show merely the speed of the car, but 
since the rate of speed is negligent only with re- 
lation to existing cireumstances,*! the evidence must 
be sueh as to show that the particular rate of speed _ 
with relation to the circumstances existing at the 
time and place of the injury was negligent.*? Thus 
the evidence must show that the condition of the 


Where the negligence 


40. I1l.—West Chicago St. R. Co. v. 
Callow, 102 Ill.App. 323. 


Mass.—Selibedea v. Worcester Con- 
sol. St. Ry. Co., 111 N.B. 767, 2238 
Mass. 76. 


N.J.—Smith v. Public Service Cor- 
poration of New Jersey, 75 A. 937, 78 
N.J.Law 478, 20 Ann.Cas. 151. 


N.Y.—Perel v. New York Rys. Co., 
172 N.Y.S. 844, 185 App.Div. 111. 


Pa.—Griffiths v. Lehigh Valley 
Transit Co., 141 A. 300, 292 Pa. 489; 
Stevenson v. Pittsburg Rys. Co., 54 
Pa.Super, 211; Hollihan vy. Pittsburg 
Rys. Co., 54 Pa.Super. 204. 


41. See supra §§ 288-291. 


42. Ala.—Alabama Power Co. Vv. 
Baley, 126 So. 847, 220 Ala. 540. 


Cal.—California Rendering Co. v. 
Pacific Electric: Ry. Co., 269 P. 922, 
205 Cal. 73; Erdevig v. Market St. Ry. 
Co., 264 P. 252,.203 Cal. 367. 


Ill.— Giese v. Chicago Union Trac- 
tion Co., 177 Ill.App.:635. 


Porto Rico.—Morales y. Porto 
Rico Ry., Light & Power Co., 27 
Porto Rice 704. 


W.Va.—Riedel v. Wheeling Trac- 
tion Co., 71 S.E. 174, 69 W.Va. 18. 


[a] Driving over fire hose.—In an 
action against a street railway com- 
pany for damages caused by running 
its car over and cutting a fire hose 
during a fire on plaintiff's premises, 
evidence was sufficient to show negli- 
gence in the rate of speed and also in 
not keeping watch of the track. 
Louisville Ry. Co. v. Cunningham, 163 
S.W. 764, 157 Ky. 597. 


[b] Driving around curve.—Giese 
v. Chicago Union Traction Co., 177 Ill. 
App. 635. 

[ec] Evidence held sufficient: (1) 
To show negligence as to the speed of 
the car. Plunkett v. Brooklyn 
Heights R. Co., 114 N.Y.S.. 276, 129 
App.Div. 572 [aff 92 N.E. 1098, 198 
N.Y. 568]; Alshuler v. Milwaukee 
Electric Ry. & Light Co., 173 N.w. 
304, 169 Wis. 477. (2) To sustain a 
finding of excessive speed. Whit- 
meyer v. Southern Pac. Co., 282 P. 
1005, 102 Cal.App. 199; Henry v. Ep- 
stein, 95 N.E. 275, 50 Ind.App. 660; 
Livingston v. Chambers, 183 N.W. 429, 
191 Iowa 966; Gannon v. New Or- 
leans Ry. & Light Co., 97 So. 601, 154 
La. 435; Hughes v. Minneapolis St. 
Ry. Co., #178 N.W. 605, 607, 146 Minn. 
268, 475; Bodin v. Duluth St. Ry. Co., 
1386 N.W. 362, 117 Minn, 513; Plunkett 
v. Brooklyn Heights R. Co., 114 N.Y.S, 
276, 129 App.Div. 572 [aff 92 N.E. 1098, 
198 N.Y. 568]; Galveston Electric Co. 
v. Hansen, (Tex.Civ.App.) 7 S.W.(2d) 
934 [rev on other grounds (Commn. 
App.) 15 S.W.(2d) 1022]; Riedel v. 
Wheeling Traction Co., 71 S.E. 174, 
69 W.Va. 18; Speakes Lime & Cement 


For later cases, developments and changes in the law see Annotations, same title and section number. 


<» taps 


§ 472] 


street was such that the particular speed was exces- 
sive,** as that the street was a populous one,** or 
that the place of the accident was used by the pub- 
d The fact that the car on 
passing creates a current of air is not evidence of 
Since it may be negligent to 
run a street car at an excessive rate of speed ir- 
respective of a speed ordinance,‘™ under general 
rules*® the evidence may be sufficient without proof 
that a speed ordinance was violated.*® 


lic as a safety zone.*® 


excessive speed.*® 


Physical facts. 


Co. v. Duluth St. Ry. Co., 179 N.w. 
596, 172 Wis. 475. (3) To sustain find- 
ing that car was run at a high, dan- 
gerous, and unusual rate of speed. 
Lang v. Chicago Rys. Co., 181 I1l.App. 
654; Ft. Wayne & N. I. Traction Co. 
v. Smith, 107 N.E. 31, 57 Ind.App. 304; 
Louisville R. Co. v. Byer, 113 S.W. 
463, 180 Ky. 487; Case v. Jefferson 
City Bridge & Transit Co., (Mo.App.) 
189 S.W. 390; Texas Electric Ry. Co. 
v. Crump, (Tex.Civ.App.) 212 S.W. 
827. (4) To show that defendant’s 
street car was not under proper con- 
trol as it approached the crossing. 
Youngquist v. Minneapolis St. R. Co., 
114 N.W. 259, 102 Minn. 501. (5) To 
justify a finding that the car was 
moving slowly at the time plaintiff 
was struck. San Antonio Traction 
Co. v. Court, 71 S.W. 777, 31 Tex.Civ. 
App. 146. 


[d] Evidence held insufficient: (1) 
To show negligence with respect to 
the speed of the car. Bennett v. 
Metropolitan St. R. Co., 99 S.W. 480, 
122 Mo.App. 703; Mull 
Ave. R. Co., 57 N.Y.S. 424, 39 App.Div. 
663; Flaherty v. Harrison, 74 N.W. 
360, 98 Wis. 559. (2) To support a 
finding of excessive speed. Swayne 
v. Connecticut Co., 85 A. 634, 737, 86 
Conn. 439; McGowan v. Chicago City 
Ry. Co., 205 Ill.App. 378; Trafelet v. 
Chicago City Ry. Co., 202 Ill.App. 131; 
Casey v. Chicago City Ry. Co., 191 Til. 
App. 474; Paar v. Union Electric Co., 
129 N.W. 301, 150 Iowa 70; Higgins 
v. Portland R. Co., 75 A. 289, 106 Me. 
39; O’Donnell v. Bay State St. Ry. 
Co., 115 N.E. 672, 226 Mass. 418; Mc- 
Creery v. United Rys. Co., 120 S.W. 
24, 221 Mo. 18; John Koch & Son 
Livery Co. v. United Rys. Co. of St. 
Louis, (Mo.App.) 258 S.W. 37;, Perel 
v. New York Rys. Co., 172 N.Y.S. 844, 
185 App.Div. 111; Beaumont v. Beaver 
Valley Traction Co., 148 A. 87, 298 Pa. 
223; Whalen v. Philadelphia Rapid 
Transit Co., 145 A. 69, 295 Pa. 158. (3) 
To sustain allegation that cars were 
negligently operated_at a dangerous 
speed. Nicholson v. Houston Electric 
Co., (Tex.Civ.App.) 220 S.W. 632 
[dism f w jl. 


[e] Suburban territory.—Fifteen 
to twenty miles an hour is not ex- 
cessive speed for a trolley car in a 
suburban territory. Griffiths v. Le- 
high Valley Transit Co., 141 A. 300, 
295 Pa. 489. 


43. Higgins v. St. Louis, ete, R. 
Co., 95 S.W. 868, 197 Mo. 300. 


[a] Evidence held insufficient: 
(1) To show that it was negligent to 
run a street car thirteen miles an 
hour through a particular street at a 
particular time. Malia vy, Lewiston, 
A. & W. St. Ry. Co., 77 A. 541, 107 Me, 
95. (2) Evidence that the car was 
going at a speed of from six to eight 
miles an hour is insufficient to show 
negligence, in the absence of evidence 
eoncerning the character of the place 
of the accident, the amount of travel 


igan v. Third. 


The finding of excessive speed at 
the time and place of the injury may be sustained 
where the physical facts show its existence.®° 


~ 
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the finding of exeessive speed may be sustained 
where the evidence shows that the vehicle struck 
was badly demolished,*! or that the injured person®? 
or the vehicle’? was carried or thrust forward a 
Evidence that the street car trav- 
eled a considerable distance after the collision may 
justify a finding of excessive speed,°* but the lo- 
eality of the accident®® and the condition of the 
track®® and car after the collision®’ are to be con- 
sidered. On the other hand, a finding against an 


excessive rate of speed may be sustained where the 


Thus 


on the streets there, and of the cross- 
ings. Higgins: v. St. Louis, etc., R. 
Co., 95 S.W. 863, 197 Mo. 300. 


44. Alabama Power Co. v. Baley, 
126 So. 847, 220 Ala. 540; Higgins v. 
St. Louis, ete., R. Co., 95 S.W. -863, 
197 Mo. 300; Beaumont Traction Co. 
ie (Tex.Civ.App.) 211 S.W. 


[a] Evidence held sufficient: (1) To 
sustain finding that a motorman was 
negligent in driving twenty-five miles 
an hour in a vicinity of crowded pub- 
lic baths and in failing to observe the 
approach of a boy. Hughes v. Minne- 
apolis St. Ry. Co., 178 N.W. 605, 607, 
146 Minn. 268, 475. (2) To sustain a 
finding that it was negligence to op- 
erate a street car at a speed of 25 


miles per hour near a_ erossing. 
Beaumont Traction Co. v. Arnold, 
(Tex.Civ.App.) 211 S.W. 275. (3) Evi- 


dence that an interurban car ap- 
proached a crossing in the heart of a 
town and near a station at a speed of 
from thirty to thirty-five miles an 
hour is sufficient to sustain a verdict 
finding car was operated at a negli- 
gent speed. Cowan v. Salt Lake & U. 
R. Co., 189 P. 599, 56 Utah 94. 


45. Erdevig vy. Market St. Ry. Co., 
264 P. 252, 203 Cal. 367. 


[a] Hvidence held _ sufficient.— 
Erdevig v. Market St. Ry. Co., 264 P. 
252, 203 Cal. -367. 

46. Selibedea v. Worcester Consol. 
St. Ry. Co., 111 N.E. 767, 223 Mass. 
76. 


47. See supra §§ 288-291; 
gence § 58. 


Negli- 


48. See supra § 464. 
49. Irwin v. United Rys. Co. of St. 
Louis, (Mo.App.) 191 S.W. 1130; 


Cowan v. Salt Lake & U. R. Co., 189 
P. 599, 56 Utah 94; Speakes Lime & 
Cement Co. v. Duluth St. Ry. Co., 179 
N.W. 596, 172 Wis. 475. 


50. Gannon v. New Orleans Ry. & 
Light Co., 97 So. 601, 154 La. 4385; 
Maritzky v. Shreveport Rys. Co., 81 
So. 258, 144 La. 692. 


51. Thomas F. White & Co. v. Jo- 
line, 121 N.Y.S.-852, 67 Misc. 156. 


52. Ingle v. Asheville Power & 
Light Co., 90 S.E. 953, 172 N.C. 751. 


[a] Forty feet.—Ingle v. Asheville 
Power & Light Co., 90 S.E. 953, 172 
N.C. 761. 


53. Livingston v. Chambers, 183 N. 
W. 429, 191 Iowa 966; Gannon v. New 
Orleans Ry. & Light Co., 97 So. 601, 
154 La. 435; MaritzKy v. Shreveport 
Riis. Cos, uSle. So.263, 1440" La. 692) 
Keinath vy. Bullock, 110 A. 755, 267 
Gadol v. Dessen, 92 Pa.Su- 
per. Texas Blectric Ry. Co. v. 
Crump, (Tex.Civ.App.) 212 S.W. 827. 


[a] Thirty feet.—Livingston v. 
Chambers, 183 N.W. 429, 191 Iowa 966. 


{b] Forty feet.—Texas Electric 


evidence shows that the vehicle was carried but 
a very short distance®® or the car stopped within a 
short distance from the scene of the accident,®® or 


Ry. Co. v. Crump, (Tex.Civ.App.) 212 
S.W. 827. 


[c] Fifty feet.—Gannon v. New 
Orleans Ry. & Light Co., 97 So. 601, 
154 La. 435. 


54. Cal.—Levings v. Pacific Elec- 
tric RYy«. Co. 173 B. 8l 178 Cal aot. 


Ind.—Indianapolis St. R. Co. v. 
Bordenchecker, 70 N.E. 995, 33 Ind. 
App. 138. 3 


Mo.—Gardner vy. Wells, (App.). 268 
S.W. 412. 


Neb.—Pierce v. Lincoln Traction 
Co., 139 N.W. 656, 92 Neb. 797. 


N.Y.—Plunkett v. Brooklyn Heights 
Re Co:;) 1a4, WeY.S.276, 129 \App.Div. 
572 [aff 92 N.H.:1098, 198 N.Y. 568]. 


Pa.—Kuhns v. Conestoga Traction 
Co., 188 A. 838, 290 Pa. 3038. 


Tex.—Galveston Electric Co. v. 
Hansen, (Civ.App.) 7 S.W.(2d) 934 
[rev on other grounds (Commn.App.). 
15 S.W.(2d) 1022]. 


[a] Thirty feet.—Gardner v. Wells, 
(Mo.App.) 268 S.W. 412. 


‘[b] ‘Thirty-five to forty feet.-—Gal- 
veston Electric Co. v. Hansen, (Tex. 
Civ.App.) 7 S.W.(2d) 934 [rev on 
other grounds (Commn.App.) 15 S.W. 
(2d) 1022). 


[c] One hundred feet.—Kuhns vy. 
Conestoga Traction Co., 138 A. 8388, 
290 Pa. 303. 


{a] One hundred and fifty feet.— 
Pierce v. Lincoln Traction Co., 139 
N.W. 656, 92 Neb. 797. 


fe] Three hundred feet.—Levings 
v. Pacific Electric Ry. Co., 173 P. 87, 
178 Cal. 231. 


55. Moses v. Northwestern Penn- 
sylvania Ry. Co., 102 A. 166, 258 Pa. 
537. ; 

[a] Bighty-seven feet in open 
country.—That a suburban trolley car 
in open country goes eighty-seven 
feet after striking wagon will not of 
itself justify a finding of reckless 
speed. Moses v. Northwestern Penn- 
sylvania Ry. Co., 102 A. 166, 258 Pa. 
Bone 


56 Riley v. Shreveport Traction 
Co., 38 So. 83, 114 La. 135; Beaumont 
v. Beaver Vailey Traction Co., 148 A. 
87, 298 Paz 223: 


[a] Fifty feet on icy track.— 
Beaumont vy. Beaver Valley Traction 
Co., 148 A. 87, 298 Pa. 223. 


57. Riley v. Shreveport Traction 
Co., 38 So. 83, 114 La. 135. 


58. McCreery v. United Rys. Co., 
120 S.W.. 24, 221 Mo. 18;.Gritfiths v. 
Lehigh Valley Transit Co., 141 A. 300, 
292 Pa. 489; Stafford v. Chippewa 
Electric R. Co., 85 N.W. 1036, 110 Wis. 
331. 

59. Ill.—Myhre v. Chicago City Ry. 
Co., 216 Ill.App. 128; Bell v. Hast St. 
Louis & S. Ry. Co., 197 Ill.App. 83. 
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the passengers on the street car were not jarred 
by the impact,®° or the extent of injuries was 
small.¢! | Where the injured person was crossing the 
track,. a finding of excessive speed of the car may 
be sustained on evidence of the speed at which the 


injured person was traveling and 


sitions of the car and such person immediately be- 


fore the accident.°®? 


Form of statement. 
of speed at the time and place of 


La.—Lee Wing v. N. O. Public 
Service, 132 So. 526, 16 La.App. 3; 
Handy v. New Orleans Public Serv- 
ice, 120-So.),271,.10 La. App. 72 ;-;Car- 
lino v. New Orleans Public Service, 
7 La.App. 615. 


N.Y.—Carley v. Joline, 144 N.Y.S. 
1018, 159 App.Div. 780 [aff 107 N.E. 
1074, 213 N.Y. 691]. 


Pa.—Whalen v. Philadelphia Rapid 
Transit, Oo, £45 A’ 69, 295 .Pa. 158; 
‘Crone v. Harrisburg Rys. Co., 143 A. 
108, 293 Pa. 428; Schuchalter v. Phila- 
delphia Rapid Transit Co., 135 A. 739, 
288 Pa. 189; Wolf v. Philadelphia 
Rapid Transit Co., 97 A. 684, 252 Pa. 
448; Kline v. Electric Traction Co., 
SENG aoicae alist nak, ad Os) SLOUEs Ve 
Philadelphia Rapid Transit Co., 97 Pa. 
Super. 295. 

Philippine—Brown v. Manila Elec- 
tric R. & L. Co., 20 Philippine 406. 


Wis.—Stafford v. Chippewa Electric 
R. Co., 85 N.W. 10386, 110 Wis. 331. 


[a] Whree feet.—Whalen v. Phila- 
delphia Rapid Transit Co., 145 A. 69, 
295 Pa. 158. 


[b] Five feet.—Lee Wing v. N. O. 
Public Service, 132 So. 526, 16 La. 
App. 3; Handy v. New Orleans Pub- 
lic Service, 120 So. 271, 10 La.App. 72. 


{[c] Ten feet.—Bell v. East St. 
Louis & S.. Ry. Co., 197 Ill.App. 83; 
Crone v. Harrisburg Rys. Co., 143 A. 
108, 293 Pa. 428; Wolf v. Philadel- 
phia Rapid Transit Co., 97 A. 684, 252 
Pa. 448. 


{d] ‘Ten to fifteen feet.—Schuchal- 
ter v. Philadelphia Rapid Transit Co., 
135 A. 739, 288 Pa. 189. 


[e] Zwelve to thirteen feet.— 
Stoudt v. Philadelphia Rapid Transit 
Co., 97 Pa.Super. 295. 


{f] Twelve to eighteen feet.— 
Myhre v. Chicago City Ry. Co., 216 
Ill.App. 128. 


[g] Length of car.—Carley_ v. 
Joline, 144 N.Y.S. 1018, 159 App.Div. 
780 [aff 107 N.B. 1074, 2138 N.Y. 691]; 
Kline v. Electric Traction Co., 37 A. 
522, 181 Pa. 276. 


60. McCreery v. United Rys. Co., 
120 S.W. 24, 221 Mo. 18; Stafford v. 


Chippewa Electric R. Co., 85 N.W. 
1036, 110 Wis. 331. 
61. Sandell v. Des Moines City 


Ry: Co., 168 N.W.. 226, 184 Iowa 525; 
Zang v. Joline, 143 N.Y.S. 858, 159 
App.Div. 885; Stafford v. Chippewa 
Valley Electric R. Co., 110 Wis. 331, 
85 N.W. 1036. 


62. Herschenroeder v. Kansas City, 
C.C. 1& St. iJ. Ry. Co.;- (Mo:App:). 278 
S.W. 1071; Irwin v. United Rys. Co. 
of St. Louis, 191 S.W. 1130, 196 Mo. 
App. 666; Troll v. United Rys. Co. of 
St. Louis, 153 S.W. 504, 169 Mo.App. 
260; Lindquist v. Duluth St. Ry. Co., 
184 N.W. 690, 175 Wis. 158. 


[a] For example, in an action by 
the driver of a wagon in a collision 


To prove an excessive rate 
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[§ 472 


mony of a witness is of little probative value that 
the street car was traveling “fast,”** “pretty fast,”** 
“very fast,”6> or similar expressions.°® 


Ordinances and statutes. 
that the injury resulted from the violation of a 
municipal speed ordinance,®’ a finding of actionable 
negligence may be sustained.®® 


Where there is evidence 


Viclation of rules of company. Where a viola- 


the injury testi- 


between the wagon and a Street car, 
evidence that, when plaintiff started 
to drive across the track, the car’ was 
two hundred fifty feet away, that the 
wagon was traveling at the rate of 
three or four miles per hour, and 
traveled twenty-five or thirty feet be- 
fore the car struck the rim of one of 
the rear wheels, warranted a finding 
that the car was running at the rate 
of thirty or more miles per hour, and 
that, under all the circumstances, ir- 
respective of the speed ordinance, 
such speed was excessive. Irwin v. 
United Railways Co., 191 S.W. 1130, 
196 Mo.App. 666. 


63. Casey v. Chicago City Ry. Co., 
191 Ill. App. 474; Deane v. St. Louis 
Transit Co., 91 S.W. 505, 192 Mo. 575; 
Cincinnati Interurban Co. v. Haines, 
28 OhioCir.Ct. 448; Yingst v. Lebanon, 
etc.,_R. Co., 31 A. 687, 167 Pa. 438; 
Stoudt v. Philadelphia Rapid Transit 
Co., 97 Pa.Super. 295. 


64 Roberts v. Chicago City Ry. 
Co., 104 N.E. 708, 262 Ill. 228 [rev 
177 Ill.App. 400]; Nicholson v. Scioto 
Valley Traction Co., 14 OhioN.P.N.S. 
177; Moses v. Northwestern Pennsyl- 
vania Ry. Co., 102 A, 166, 258 Pa. 537; 
Yingst v. Lebanon, ete., R. Co., 31 
A. 687, 167 Pa, 438. 


65. O’Donnell v. Bay State St. Ry. 
Co., 115 N.E. 672, 226 Mass. 418; 
Selibedea v. Worcester Consol. St. Ry. 
Cos) PLIG IN. Bo 167, 223) Mass. 76. 


66. See cases infra this note. 


[a] Similar expressions.—(1) “HEx- 
tra fast. Wolf v. Philadelphia 
Transit Co., 97 A, 684, 252 Pa. 448. 
(2) “Ordinary fast.’”? Wolf v. Phila- 
delphia Transit Co., supra. (3) “Aw- 
fully fast.” Nicholson v. Scioto Val- 
ley Traction Co., 14 OhioN.P.N.S. 177. 
(4) “Going unusually fast.” Moss v. 
Philadelphia Traction Co., 36 A. 865, 
180 Pa. 389. (5) “Almost as fast as 
it could.” Moss v. Philadelphia Trac- 
tion Co., supra. (6) ‘‘Was going in a 
hurry.” Casey v. Chicago City Ry. 
Co., 191 Tll.App. 474. (7) “At great 
speed.” Martino v. Connecticut Co., 
147 A. 20,109 Conn. 559. (8) “At full 


headway.” Yingst v. Lebanon, etc., 
RE"Coje ek VAM 6 8it LO teas phases COD 
“Rapidly.” Martino vy. Connecticut 
Co., supra. (10) “Swiftly.’ Yingst 
v. Lebanon, etc., R. Co., supra. (11) 
“At a very high speed.” Stoudt v. 
Philadelphia Rapid Transit Co., 97 


Pa.Super. 295. (12) ‘Ata pretty good 
rate of speed.” Blythe v. United Rys. 
Co. of St. Louis, (Mo.App.) 211 S.W. 
695; Hasnees v. Philadelphia Rapid 
Transit. Co, >-23) PasDast..1649. (13) 
“Coming at a pretty full rate.’ Moss 
v. Philadelphia Traction Co., 386 <A. 
865, 180 Pa. 389. (14) “Like a chain 
of lightning.” Swayne v. Connecticut 
Co., 85 A. 684, 737, 86 Conn. 439. (15) 
“Cut across the street, boom, just 
like that.” Hasnees v. Philadelphia 
Rapid Transit Co., supra. 


67. Violation of speed ordinance 
as negligence see supra § 290; Negili- 


tion of a rule of the company is relied on as a ground 
of negligence,®® the evidence must be sufficient to 


gence §§ 101-109. 


68. Birmingham Ry., Light & Pow- 
er Co. v. Fuqua, 56 So. 578, 174 Ala. 
631. 


[a]: Evidence held sufficient: (1) 
To show limit fixed by speed ordi- 
nance was violated. Herschenroeder 
V. Kansas (City... GC. é& St. in Ry Cor, 
(Mo.App.) 278 S.W. 1071; Wilson v. 
Puget Sound Electric Ry. Co., 101 P. 
50, 52 Wash. 522,.132 Am.S.R. 1044. 
(2) Hight miles. Schneider v. Market 
St. Ri Co., 66 PB. 0734, 134 “Cal. y4s2, 
(3) Ten miles. Maritzky v. Shreve- 
port Rys. Co., 81 So. 2538, 144 La. 692; 
Ziegler v. United Rys. Co. of St. 
Louis, (Mo.App.) 220 S.W. 1016; Lind- 
quist v. Duluth St. Ry. Co., 184 N.W. 
690, 175 Wis. 158. (4) Twelve miles. 
Dreger v. International Ry. Co., 180 
N.Y.S. 436, 190 -App.Div. 570; Riley 
v. Salt Lake Rapid-Transit Co., 37 P. 
681, 10 Utah 428 [error dism 16 S.Ct. 
1205,-°163 -U.S. .703,. 41> Li Bd... 308]. 
(5) Fifteen miles. Keena v. United 
Railroads of San Francisco, 239 P. 
1061, 197 Cal. 148; Gackstetter v. 
Market St. Ry. Co., (Cal.App.) 280 P. 
154 [op superseded 285 P. 409, 104 
Cal.App. 409]; Leininger v. New Or- 
Jeans Ry. & Light Co., 91 So. 521, 150 
La. 1089; Troll v. United Rys. Co. of 
St. Louis, 153 S.W. 504, 169 Mo.App. 
260. (6) Twenty miles. Ingle v. 
Asheville Power & Light Co., 90 S.E. 
953, 172 N.C. 751. -(7) To show that 
the city ordinance limiting the speed 
of cars on certain streets applied to 
the street where the accident in suit 
occurred. Deitring v. St. Louis 
Transit Co., 85 S.W. 140, 109 Mo.App. 
524. (8) Evidence that the car was 
running somewhere between eleven 
and ninety-six hundredths miles and 
seventeen miles per hour supports a 
finding that defendant was negligent 
in running the car at a greater rate 
than twelve miles per hour, to which 
it was limited by ordinance. Riley v. 
Salt Lake Rapid-Transit Co., 37 P. 
681, 10 Utah 428 [error dism 16 S. 
Ct. 1205, 163 U.S. -7038, 41 L.HWd. 308]. 
(9) To sustain a finding that decedent 
could have crossed the track in safety 
if defendant’s car had been run at the 
rate prescribed by ordinance. Powers 
v. St. Louis Transit Co., 100 S.W. 655, 
202 Mo. 267. (10) Evidence that the 
car was run faster than usual, that it 
was going at full speed, and that a 
man would have to run very fast to 
keep up with it, is sufficient to show 
that the speed exceeded six miles per 
hour and justify the admission in evi- 
dence of an ordinance restricting 
speed to six miles per hour. Balti- 
more City Pass. R. Co. v. McDonnell, 
43 Md. 534. 


[b] Evidence held insufficient to 
show a violation of speed ordinance 
on crossing intersection: (1) Twelve 
miles. Phillips v: Boston Elevated 
Ry. Co., 110 N.E. 268, 222 Mags. 221. 
(2) Fifteen miles. Deane vy. St. Louis, 
Transit Co., 91 S.W. 505, 192 Mo, 575. 


69. See supra § 291. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 472-475] | 


show a violation of the rule.7° 


[$ 473] gg. Injury to Animals Unattended or 
Where the ground of negli- 
gence consists of a failure to use due care in the 
operation of a car so as to avoid injury to animals 
unattended or running at large,’* the evidence must 
be sufficient to prove such negligence,7? and that 
such negligence was the proximate cause of the in- 


Running at Large.?1 


gury.\% 


[§ 474] hh. Injuries Resulting from Fright of 
Where plaintiff’s ground of negligence 
consists of defendant’s failure to operate its car 
so as not to frighten an animal,‘® the evidence must 
be sufficient to prove such negligence,’ and that 


Animals.?> 


70. [a] Evidence held insufficient 
to sustain allegation of a violation of 
company’s rules as to speed on meet- 
ing other cars. Nicholson v. Houston 
Electric Co., (Tex.Civ.App.) 220 S.W. 
632 [dism f w j]. 


71. Cross references: 
Injury to animals: 
Generally see Animals §§ 529-532. 


Eee er roads see Railroads §§ 1670- 


Willful or wanton injury see infra § 
476. 


72. Care as to animals unattended 
see supra §§ 314-327: 


73. [a] Evidence held sufficient: 
(1) To sustain a judgment for plain- 
tiff for the killing of an animal at 
nighttime. Anniston Electric, etc., 
Co. v. Hewitt, 36 So. 39, 139 Ala. 442, 
101 Am.S.R. 42 (cow); Little Rock 
Ry. & Electric Co. v. Baxley, 182 S.W. 
528, 122 Ark. 138 (horse). (2) To sus- 
tain a judgment for plaintiff in an ac- 
tion for killing a dog. Jackson Elec- 
tric R., ete., Co. v. Waycaster, 46 So. 
135, 92 Miss. 816, 181 Am.S.R. 554. 


[b] Evidence held insufficient to 
sustain a verdict for plaintiff in an 
action for negligently killing and in- 
juring: sheep on its track. Terre 
Haute, Indianapolis & Hastern Trac- 
tion Co. v. Krause, 109 N.E. 760, 183 
Ind. 493. 


{[c] Prima facie negligence.— 
Proof that an electric car track was 
straight for several blocks on both 
sides of the place where a mule was 
killed, that the mule was found on the 
track in a mutilated condition shortly 
after the accident, and that a derailed 
car was about ten feet from the mule, 
raised a prima facie case of the kill- 
ing of the mule by the car, and of 
negligence in the operation of the car. 
Mobile Light & R. Co. v. Mackay, 50 
So. 1035, 163 Ala. 111. 


74. See infra § 482. 

75. Cross references: 

Injury to animals by railroad see 

Railroads §§ 1670-1684. 

Last clear chance see infra § 475. 
Willful or wanton injury see infra § 

476. 

76. Care as to animals see supra 
§§ 295, 296. 

77. [a] Evidence held sufficient 
to sustain a verdict for plaintiff. 
Antel v. St. Paul City Ry. Co., 157 N. 
W. 1073, 133 Minn. 156; Pittsburg 


“County Ry. Co. v. Palmer, 230 P. 256, 


104 Okl. 65. 
[b] Evidence held insufficient: (1) 


‘To show negligence on part of de- 


fendant. Hoag v. South Dover Marble 


‘Co., 100 N.Y.S. 639, 50 Misc. 499 [aff 


105 N.Y.S. 1121, 120 App.Div. 892 (rev 


-on facts 85 N.H. 667, 192 N.Y. 412, 21 
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such negligence was the cause of the injury.78 Thus 


the ear. 


jury; 


trine.®® 


L.R.A.N.S. 2838, rearg den 86 N.B. 1125, 
193 N.Y. 646)]; Coughtry v. Willa- 
Metter Stu: Comsel, Be Ost 21) Or. 
245. (2) To sustain verdict for 
plaintiff for the death of her husband 
by a collision with a car on a stormy 
night, when the horse on which he 
was riding had become unmanageable. 
Funk v. Hummelstown & Campbells- 
town. St. Ry. Co.,°8454,9°578, +235 Pa. 
618. (3) To show negligence of de- 
fendant for 
the fright of a horse. Stevenson y. 
Pittsburg Rys. Co® 54 Pa.Super. 211; 
Hollihan v. Pittsburg Rys. Co., 54 Pa. 
Super. 204. 


78. See infra § 482. 


79. [a] Evidence held sufficient: 
(1) To show negligence in unneces- 
sarily blowing a whistle. Baker v. 
Harrisburg Rys. Co., 30 Pa.Dist. 341. 
(2) To sustain a special finding that 
defendant was not negligent in sound- 
ing a whistle as its car approached a 
highway crossing resulting in injury 
to plaintiff's horse and buggy. Rog- 
ers v. Interurban Ry. Co., 129 N.W. 
946, 150 Iowa 270. 


[b] Evidence held insufficient to 
show negligence in ringing a gong 
causing a horse on which plaintiff 
was riding to take fright and run on 
the track. Hollihan v. Pittsburg Rys. 
Co., 54 Pa.Super. 204. 


86. [a] Evidence held sufficient: 
(1) To sustain a verdict for plaintiff. 
King v. Chicago & Joliet Electric Ry. 
Co., 183 Tll.App. 55; Sheldon v. Otsego 
& H. R..Co., 155 NY.S. 675, 169. App. 
Div. 707 [aff 152 N.Y.S. 702, 89 Misc. 
482]; Knoxville Traction Co. v. Mul- 
lins, 76 S.W. 890, 111 Tenn. 329. (2) 
To show that a motorman might rea- 
sonably have anticipated danger from 
frightened horses unless he reduced 
the speed of or stopped the car. Aus- 
terlade v. Chicago City Ry. Co., 190 
Ill.App. 92; Fisher v. Waupaca Elec- 
tric Light & Ry. Co., 124 N.W. 1005, 
141 Wis. 515. 


81. [a] Evidence held sufficient 
to show that the motorman discovered 
the fright of an animal in time to 
stop the car So as to avoid injury. 
Malia v. Lewiston, A. & W. St. Ry. 
Co., 77 A. 541, 107 Me. 95; Marshall 
Traction Co. v. Young, (Tex.Civ.App.) 
175. S.W. 727; Fisher v. Waupaca 
Electric Light & Ry. Co., 124 N.W. 
1005, 141 Wis. 515. 


$2. Cross references: 


Accident at railroad crossing see Rail- 
roads § 2025. 


Contributory negligence see. infra §§ 
477-481. 


Presumptions and burden of proof see 
supra § 445. 


ae cause generally see infra 
482. 


Sufficiency of pleadings see supra § 
430. 


injuries resulting from, 


the evidence must be sufficient to show that the 
motorman neghgently frightened an animal by 
sounding his whistle or gong,’® or that after dis- 
covering that an animal is frightened the mo- 
torman failed to reduce the speed of*® or stop%? 


[§ 475] (h) Power of Defendant To Avoid In- 
Last Clear Chance.®? 
on the last clear chance, discovered peril, or hu- 
manitarian doctrine,** under general rules** he must 
prove®® by a preponderance of the evidence the con- 
ditions necessary for the application of the doe- 
Thus the evidence must be sufficient as to 


Where plaintiff relies 


83. See supra §§ 407-417; 
gence §§ 539-545. 

84. See Negligence § 845. 
ek Burden of proof see supra § 


86. Ind.—Hvansville & S. Traction 
Co. v. Spiegel, 94 N.B. 718, 49 Ind. 
App. 412. 

La.—McGittigan v. New Orleans 
Bee & Light Co., 92 So. 777, 152 La. 


Negli- 


Mo.—Riggs v. Kansas City Rys. 
Co., (App.) 220 S.W. 697; Smith v. 
Metropolitan St. Ry. Co., (App.) 201 
S.W. 569. 


R.I.—Doyle v. United Electric Rys. 
Co.,, 124 A. 733. 


Va.—Virginia Ry. & Power Co. v. 
Leland, 129 S.E. 700, 143 Va. 920. 


[a] Evidence held sufficient: (1) 
To support general verdict for de- 
fendant upon the theory of the last 
clear chance. Stein v. United Rail- 
roads of San Francisco, 113 P. 668, 159 
Cal. 368. (2) To sustain a recovery 
for injuries to a child. Shields v. 
Kansas City Rys. Co., (Mo.) 264 S.W. - 
$90. (8) To sustain a recovery for 
injuries to a pedestrian walking on or 
near the track. Darling v. Pacific 
Electric Ry;, 242)-P. 703, 29% Cale Was 
Colorado Springs & I. Ry. Co. v. Mer- 
rill, 149 P. 843, 27 Colo.App, 382: 
Southern Indiana Gas & Electric Co. 
v. Harrison, 151 N.E. 703, 85 Ind.App. 
350; Jesse v. Kansas City Rys. Co., 
(Mo.App.) 238 S.W. 138; Buzan y. 
Kansas City Rys. Co., (Mo.App.) 212 
S.W. 905. (4) To sustain a recovery 
for injuries to a driver crossing the 
track. Yergy v. Helena Light & Ry. 
Co., 102 P. 310, 39 Mont. 213, 18 Ann. 
Cas. 1201; McClain v. Brooklyn City 
Rie Cog 22) Nee P0625 116 Never 450s 
(5) To justify the application of the 
doctrine where the driver of an auto- 
mobile unable to drive off the track 
because of other vehicles was struck 
by a car coming from the opposite 
direction. Nicolai v. Pacific Electric 
Ry.-Co.,. 267 P. 758, 92 Cal.App. 100. 
(6) To support a finding that the doc- 
trine was inapplicable. Ashby v. Vir- 
ginia Ry. & Power Co., 122 S.E. 104, 
138 Va. 310. 


[b] Evidence held insufficient: (1) 
To establish defendant’s liability on 
the doctrine of last clear chance. 
Dunbar v. San Francisco-Oakland 
Terminal Rys., 201 P. 330, 54 Cal.App. 
15; Martino v. Connecticut Co., 147 
A. 20, 109 Conn. 559; Bujnak v. Con- 
necticut Co., 109 A. 244, 94 Conn. 468; 
Sandell v. Des Moines City Ry. Co., 
168 N.W. 226, 184 Iowa 525; Jelley 
v. Androscoggin & K. Ry. Co., 123 A. 
900, 123 Me. 567; Asphalt, ete., 
Constr. Co. v. St. Louis Transit Co., 
80 S.W. 741, 102 Mo.App. 469; Boyles 
v. Charlotte Electric Ry. Co., 94 S.E. 
2938, 174_N.C. 621; Tulsa St. Ry. Co. 
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the fact that the person injured was in a position 
of peril,’? and defendant’s knowledge of,** and the 
injured person’s obliviousness to,*®. the peril, and 
the duty of such employees, after the peril was or 


vy. Almond, 222 P. 988, 97 Okl. 104; 
Morales v. Porto Rico R., etc., Co., 
27 PortoRico 704. (2) To sustain a 
recovery for injuries to a child dart- 
ing onto the track. Spieler v. Lincoln 
Traction Co., 171 N.W. 896, 103 Neb. 
339. (3) To support a recovery for 
injuries to a pedestrian passing be- 
hind a car and struck on the.adjoining 
track, Blatnikoff v. Detroit United 
Ry., 167 N.W. 956, 202 Mich. 69. (4) 
To sustain a recovery for injuries to 
a street sweeper struck by a car com- 
ing from behind. Stenzhorn v. City 
Blectric Ry. Co., 123 N.W. 621, 159 
Mich. 82. (5) To show facts making 
the doctrine applicable to a bicycle 
rider crossing the street diagonally. 
Evansville & S. Traction Co. v. /Spie- 
gel, 94 N.H. 718, 49 Ind.App. 412. (6) 
To support a conclusion that defend- 
ant had the last chance to avoid in- 
jury to a driver of a vehicle. Ala- 
pbama Power Co. v. Bradley, 93 So. 73, 
18 Ala.App. 533; Arneld v. San Fran- 
ciseo-Oakland Terminal Rys., 164 P. 
798, 175 Cal, 1; Cardinal v. Houghton 
County St. Ry. Co., 140 N.W..530, 174 
Mich. 22 [mod 180 N.W. 627, 165 Mich. 
155]; Riggs v. Kansas City Rys. Co., 
(MovApp:) ) 220. 4S.W.. 690; - Dey. ive 
United Rys. Co. of St. Louis, 120 S.W. 
134, 140 Mo.App. 461. 


[ec] Proof is insufficient for re- 
covery, under humanitarian rule, for 
collision of street car with an auto, 
where there is no evidence as to the 
distance the motorman or auto driver 
was from the crossing when the mo- 
torman could have first seen the driv- 
er, or the distance he was when he 
eould reasonably see she intended to 
eross or the distance in which he 
could have there stopped the car, go- 
ing at the speed it then was of twen- 
ty-five miles per hour. Riggs v. Kan- 
a hae Rys. Co., (Mo.App.) 220 °S. 


. 


87. [a] Evidence held insufficient 
to show that a boy, who passed behind 
a street car from which he had alight- 
ed to the adjoining track, was within 
the line of danger oblivious of his 
position for a considerable time, and 
that the car had a clear chance of 
avoiding the accident. MeGittigan v. 
New Orleans Ry. & Light Co., 92 So. 
rey (hy esmers Uy geen Be eae [iy 


es. See cases infra this section. 


89. [a] Evidence held sufficient 
to show that the driver and occupants 
of a vehicle approaching an intersec- 
tion were oblivious to the impending 
danger. Crockett v. Kansas City Rys. 
Co., (Mo.) 243 S.W. 902. 


[b] Proof by circumstantial evi- 
dence.—Where the driver of an auto- 
mobile colliding with a street car did 
not testify, his obliviousness to the 
danger may be and necessarily must 
be established by circumstantial evi- 
dence as the testimony of other wit- 
nesses concerning his state of mind 
would be incompetent. Crockett v. 
Kansas City Rys. Co., (Mo.) 243 S.W. 
902. 

/ 


90. [a] Evidence held sufficient: 
(1) To warrant a finding of negli- 
gence of the motorman in failing to 
sound the gong after he discovered 
the dangerous position of a pedestrian 
near the track. Mobile Light & R. 
Co. v. Drooks, 66 So. 824, 11 Ala.App. 
595. (2) To warrant the inference 
that traffic director did not discharge 
his duty under the humanitarian rule 
to warn a pedestrian of danger on 
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means to warn 


crossing the_ street. Bocklitz v. 
Wells, 261 S.W. 955, 214 Mo.App. 612. 


[b] Evidence held insufficient to 
justify an inference that, after no- 
tice of the driver’s intention to turn 
out on the track, the motorman, by 
the exercise of reasonable care, could 
have avoided the accident, either by 
signal or in any other way. Larkin v. 
Boston Elevated Ry. Co., 148 N.E. 806, 
253 Mass. 318. 


91. [a] Evidence held sufficient: 
(1) To sustain a verdict that‘ the 
motorman was negligent after discov- 
ering plaintiff's peril. Houston Elec- 
tric Co. v. Schmidt, (Tex.Civ.App.) 
203 S.W. 617. (2) To show negligence 
in failing to avert injury to a child 
walking on the track. Jett v. Central 
Electric R. Co., 77 S.W. 738, 178 Mo. 
664. (3) To sustain a finding that the 
motorman by ordinary care could 
have avoided the injury after he dis- 
covered the peril of a pedestrian 
erossing the track. Moore v. United 
Rys. Co. of St. Louis, 170 S.W. 386, 
185 Mo.App. 184. (4) To show that a 
motorman could have avoided injury 
to a pedestrian by promptness in ap- 
plying the brakes. Darling vy. Pacific 
Electric Ry., 242 P. 703, 197 Cal. 702. 
(5) To support a finding that the dan- 
ger to plaintiff, the driver of a team, 
was evident to the motorman, in the 
exercise of his faculties, in time to 
have avoided the collision. Indianap- 
olis St. R. Co. v. Schmidt, 71 N.E. 663, 
72 N.E. 478, 35 Ind.App. 202. (6) To 
support a finding that a motorman 
exercising ordinary care could have 
avoided a collision by applying the 
brakes immediately after becoming 
aware of automobile’s perilous posi- 
tion. Nicolai v. Pacific Electric Ry. 
Co,,o260 Prit58, 92. CalApp..100., =€7) 
To sustain a finding that the motor- 
man had a reasonable time to see 
the perilous position of plaintiff’s car 
proceeding in front. of him to avert 
a collision. Sethman vy. Union Depot 
Bridge & Terminal R. Co., 218 S.W. 
879, 203 Mo.App. 381. (8) To support 
a finding of negligence of motorman 
in increasing his speed to pass an 
injured person before he walked on 
the track. Northern Texas Traction 
ma v. Smith, (Tex.Civ.App.) 110 S.W. 


{b] Evidence held insufficient: (1) 
To show that a motorman, after dis- 
covering the peril of child, did not 
exercise ordinary care, Gackstetter 
v. Market St. Ry. Co., 285 P. 409, 104 
Cal.App. 89. (2) To show that the 
motorman had time to avoid the col- 
lision after notice of danger of a 
driver crossing the traek at an inter- 
section. John Koch & Son Livery Co. 
v. United Rys. Co. of St. Louis, (Mo. 
App.) 258 S.W. 37; Lewis v. Metro- 
politan St. Ry. Co., 168 S.W. 833, 181 
Mo.App. 421. 


[ec] Conelusion of plaintiff.—In an 
action for injuries to a pedestrian in 
a collision with a street car, his state- 
ment that he had plenty of time to 
cross was a mere conclusion, and did 
not establish that the accident could 
have been avoided by the exercise of 
reasonable care by the motorman. 
Fortunato v. Union Ry. Co. of New 
York City; LT RN GS 119) 


92. [a] Evidence held sufficient: 
(1) To support a finding of negligence 
in failing to stop the car in time to 
avoid injury. McLaughlin y. Los An- 
geles Ry. Corporation, 182 P. 44, 180 


should have been discovered, to use all reasonable 


the person of the peril,®® and to 


avert the accident,®! as by stopping the ear.°? 
Where defendant claims that plaintiff’s negligence 


Cal...527; Montague v. Missouri & K. 
I. Ry. Co., (Mo.App.) 193 S.W. 935; 
Richmond v. Metropolitan St. R. Co., 
100 S.W. 54, 123 Mo.App. 495; North- 
ern Texas Traction Co. v. Thompson, 
95 S.W. 708, 42 Tex.Civ.App. 613; 
Gaffney v. Dublin United Tramways 
Co., [1916] 2 I.R. 472. (2) To show 
that motorman on discovering the 
perilous position of a child could have 
stopped in time to avoid injury. Saul- 
an v. St. Joseph Ry. Co., (Mo.App.) 
199 S.W. 714. (3) To warrant a find- 
ing that the motorman by exercise of 
ordinary care could have stopped the 
car and avoided injury to the woman 
after she came within the danger 
zone in an attempt to rescue her 
child. Sherman v. United Rys. Co. of 
St. Louis, 214 S.W. 223, 202 Mo.App. 
39. (4) To show that an intoxicated 
person could have been seen by the 
motorman on lookout in ample time 
to have avoided running over him. 
Griggs v. Dunham, 204 S.W. 573 [rev 
on other grounds 213 S.W. 459]. (5) 
To show that motorman eould have 
stopped to avoid injuring a bicyelist. 
Harrington v. Los Angeles R. Co., 
74 P. 15, 140 Cal. 514, 98 Am.S.R. 85, 
63 L.R.A. 288; Strother v. Dunham, 
(Mo.App.) 193 S.W. 882. 
negligence in failing to stop to avoid 
injury to a driver on the track coming 
frem the opposite direetion. Muller 
v. Harvey, 204 S.W. 926, 199 Mo.App. 
627; Smith v. Metropolitan St. Ry. 
Co., 155 S.W. 54, 169 Mo.App. 610; 
Houston Electric Co. v. Schmidt, 
(Tex.Civ.App.) 203 S.W. 617. (7) To 
support a finding that the motorman 
could have stopped his car in time to 
avoid striking an automobile stalled 
or at rest on or near the track. Liv- 
ingston v. Chambers, 183 N.W. 429, 
191 Iowa 966; Joyner v. Interurban 
Ry. Co., 154 N.W. 936, 172 Iowa 1727; 
Dyer v. Cumberland County Power & 
Light Co., 115 A. 194, 120 Me. 411; 
McClellan v. Kansas City Public Serv- 
ice Co., (Mo.App.) 19 S.W.(2d): 902; 
Spaulding v. Kansas City Public Serv- 
ice Co., (Mo.App.) 16 S.W.(2d) 1012; 
Norman vy. Charlotte Eleetric Ry. Co., 
83 S.E. 835, 167 N.C. 5338, Ann.Cas. 
1916E 508. (8) To show that the mo- 
torman made no reasonable effort to 
stop the car before the collision, after 
seeing that a driver was in peril on 
crossing the track. Evansville & S. 
I. Traction Co. v. Johnson, 97 N.E. 
176, 54 Ind.App. 601; Taylor v. Metro- 
politan St. Ry. Co., 165 S.W. 327, 256 
Mo. 191; Newton vy. Harvey, (Mo. 
App.) 202 S.W. 249; Rodgers v. St. 
Louis Transit Co., 92 S.W. 1154, 117 
Mo.App, 678; Yergy v. Helena Light 
& Ry. Co., 102 P. 310, 39 Mont. 213, 
18 Ann.Cas. 1201; Little v. Boston, 
ete.; Re Coy y BB .GALS 190: B72 ON ae 
(9) To show that the motorman by 
applying his brake and reverse exer- 
cised reasonable care to avoid striking 
a truck crossing the track. Mourning 
v. Kansas City Rys, Co., 204 P. 721, 
110 Kan. 417; McKinnon vy. Bangor 
Ry. & Hlectric Co., 101 A. 452) 116 
Me. 289; Davis v. Bangor Ry. & Elec- 
tric Light Co., 99 A. 369, 115 Me. 556. 
(10) To show that a truck was too 
close to a street car to permit motor- 
man an opportunity to stop in time. 
McQuiston v. Shreveport Rys. Co., 124 
So, 706, 12 La.App. 277; Virginia Ry. 
& Power Co. v. Leland, 129°S.R. 700, 
1438 Va. 920. (11) To show that the 
motorman did all in his power to stop 
the car after discovering the peril of 
a wagon driver in front of the car. 
Hilton v. Birmingham Ry., Light & 


For later cases, developments and changes in the law see Annotations, same title and section number, 


(6) To show - 


§ 475]: 


continued up to the time of the injury so as to con- 
stitute a proximate cause and to make the doctrine 
of last clear chance inapplicable,®* the evidence must 
be ‘sufficient to prove that the person injured on 
discovering the danger failed to exercise reasona- 


ble care to avoid injury.®* 
Knowledge of peril. 


knowledge.?¢ 


Power Co., 68 So. 348, 192 Ala. 474; 
Barnard v. Metropolitan St. Ry. Co., 
19 S.W. 458, 1387 Mo.App. 684. (12) 
vidence that the car was some one 
hundred and fifty feet away when a 
driver attempted to cross and could 
have been stopped in one fourth of 
the distance, made out a prima facie 
case for him under the doctrine of 
last clear chance. Lavine v. United 
Rys. Co. of St. Louis, (Mo.App.) 217 
S.W. 574. 


[b] Evidence held insufficient: 
(1) To show that the motorman of a 
street car could have seen the person 
injured in danger soon enough to have 
checked the car and permitted an es- 
cape from the peril. Warner v. St. 
Louis, ete. R. Co., 77 S.W. 67, 178 
Mo. 125. (2) To show motorman 
could have checked the car in time to 
avoid injuring a pedestrian stepping 
on the track from behind another car, 
Blatnikoff v. Detroit United Ry., 167 
N.W. 956, 202 Mich. 69; O’Farrell v. 
Metropolitan St. Ry. Co., 117 S.W. 
615, 136 Mo.App. 353. (8) To show 
that motorman could avoid striking 


a person lying helpless on the track.. 


Gilcher v. Seattle Electric Co., 124 P. 
218, 69 Wash. 78. (4) To show that 
a motorman could have stopped the 
ear after a wagon driver had come 
into a perilous situation on crossing 
the track. Bujnak v. Connecticut Co., 
109 A. 244, 94 Conn. 468. (5) To show 
that the motorman could avoid strik- 
ing a vehicle coming from the oppo- 
site direction which had turned onto 
the track suddenly. Purcell v. Chica- 
go City Ry. Co., 221 Tll.App. 343; 
Doyle v. United Electric Rys. Co., 
(R.1.) 124 A. 738. 


[c] Injuries before and after time 
car could be stopped.—There can be 
no recovery for injuries from the neg- 
ligence of the operators of a street 
car in not stopping it as soon as pos- 
sible after learning plaintiff’s peril, 
where the evidence does not disclose 
what part of plaintiff’s injuries were 
received before the car could have 
been stopped and what part were re- 
ceived thereafter. Veiss v. United 
Rys. Co. of St. Louis, 167 S.W. 615, 
184 Mo.App. 30. 


[d] Expert testimony.—W here 
the motorman saw plaintiff on the 
track fifty or sixty feet ahead, the 
track being slippery and on a sharply 
descending grade, expert evidence 
that the car could have been stopped 
within that distance is not essential 
to a recovery. Richmond vy. Metro- 
politan St. R. Co., 100 S.W. 54, 123 
Mo.App. 495. 


93. See supra § 409; 
545. 

94. [a} Evidence held sufficient: 
(1) To show that a pedestrian, struck 
by a street car while crossing the 
street, used reasonable care to escape 
the threatened danger. Darling v. Pa- 
cific Electric Ry., 242 P. 703, 197 Cal. 
702. (2) To show that an automo- 
pile driver, unable to move off the 
track because of other vehicles and 


Negligence § 


In jurisdictions where it is 
necessary that defendant’s employees have actual 
knowledge of the peril of the person injured,®® the 
evidence must be sufficient to prove such actual 
To establish defendant’s knowledge 
of the injured person’s position of danger positive 
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evidence is not 


proved, 
knowledge.®® 


out and did not 


struck by a car coming from the op- 
posite direction, made every reasen- 
able effort to escape injury. Nicolai 
v. Pacific Electric Ry. Co., 267 P. 758, 
92 Cal.App. 100. (3) To show that 
the contributory negligence of a truck 
driver whose truck was at rest near 
the track did not continue up to the 
time of the injury. Dyer v. Cumber- 
land County Power & Light Co., 115 A. 
194, 120 Me. 411. (4) To show that 
the contributory negligence of a pe- 
destrian walking across the street 
continued up to, and was the proxi- 
mate cause of, the injury. Nehring 
v. Connecticut Co., 84 A. 301, 524, 86 
Conn. 109, 45 L.R.A.N.S. 896, 902; 
Boyles v. Charlotte Electric Ry. Co., 
94 S.E. 293, 174 N.C. 621; Larson v: 
Tacoma Ry. & Power Co., 264 P. 419, 
146 Wash. 660. (5) To show that a 
driver on crossing the track was con- 
tributorily negligent up to the time 
of the injury. Mourning v. Kansas 
City Rys. Co., 204 P. 721, 110 Kan. 
417; Cardinal v. Houghton County 
St. Ry. Co., 140 N.W. 530, 174 Mich. 
22 [mod 130 N.W. 627, 165 Mich. 155]. 
(6) To show that a driver injured by 
a head-on collision with a car was 
negligent in failing to use due care 
in getting off the track. Barnard v. 
Metrepolitan St. Ry. Co. 119 S.W. 
458, 137 Mo.App. 684. 


95. Necessity of actual knowledge 
ae supra §§ 413-415; Negligence § 


96. [a] Evidence held sufficient: 
(1) To show actual knowledge of the 
perilous situation of a pedestrian 
crossing the track where the track 
was unobstructed and motorman 


sounded his gong to warn the pedes- 


trian. Darling v. Pacific Electric Ry., 
242 P. 703, 197 Cal. 702. (2) To jus- 
tify a finding that the motorman dis- 
covered a vehicle crossing the track 
in time to avoid injury. Northern 
Texas Traction Co. v. Thetford, (Tex. 
Civ.App.) 28 S.W.(2d) 906; Marshall 
Traction Co. v. Dunn, (Tex.Civ.App.) 
238 S.W. 692 [dism f w j]. (3) To 
show actual knowledge of the peril 
of a vehicle whieh had stalled on the 
track. Livingston v. Chambers, 183 
N.W. 429, 491 Iowa 966; Wichita 
Falls Traction Co. v. McAbee, (Tex. 
Civ.App.) 21 S.W.(2d) 97; San An- 
tonio Traction Co. v. Cassanova, (Tex. 
Civ.App.) 154 S.W. 1190. 


[b] Evidence held insufficient to 
show actual knowledge of the peril 
of an automobile stalled on the track. 


Baker v. Des Moines City Ry. Co., 
188 N.W. 829, 193 Iowa 1059. é 
97. Dorfman vy. Portland Electric 


Power Co., (Or.) 286 P. 991. 


98. Mobile Light & R. Co. v. Ful- 
ler, 92 So. 89, 18 Ala.App. 301; Terre 
Haute, I. & E. Traction Co. v. Steven- 
son, 123 N.E. 785, 126 N.H. 3, 189 Ind. 
100; Freeman v. Kansas City Public 
Service Co., (Mo.App.) 30 S.W.(2d) 
176; Fontana v. Port Arthur Trac- 
tion Co., (Tex.Civ.App.) 235 S.W. 1098. 


[a] Proof of peril.—‘It is not nec- 
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essential,®? but the fact may be 


shown by circumstantial evidence®® which must be 
of such strength and character as to warrant an in- 
ferenee or reasonable probability, from the facts 
that defendant’s 


employees had actual 


In jurisdictions where actual knowl- 
edge is not necessary! the evidence must be suffi- 
cient to show either that defendant’s employees 
knew or could or should have discovered the peril 
of the person injured in time to avoid the injury.? 
Where a motorman testifies that he was on the look- 


see the injured person, it must be 


essary that the plaintiff prove that 
the motorman knew the state of her 
mind. It is only necessary that such 
facts and circumstances be shown as 
would cause a reasonably prudent per- 
son to apprehend or realize that she 
Erobably did not know of her peril 
and that the peril would continue.’ 
Terre Haute, I. & EB. Traction Co. v. 
Stevenson, 123 N.E. 785, 788, 126 N.E. 
3, 189 Ind. 100. 


[b] Facts showing’ knowledge.— 
Vociferous. warning by bell or shout- 
ing at pedestrian on track infers a 
knowledge and appreciation of his 
perilous position by motorman. Dar- 
ling v. Pacific Electric Ry., 242 P. 
703, 197 Cal. 702; Collins v. Cali- 
fornia Street Cable Co., 267 P. 731, 91 
Cal.App. 752; Wichita Falls Traction 
PE ee (Tex.Civ.App.) 21 S.W. 


99. Mobile Light & R. Co. v. Ful- 
ler, 92 So. 89, 18 Ala.App. 301. 


1. See supra §§ 413-415; 
gence § 542. 


2. [a] Evidence held sufficient: (1) 
To show that motorman could have 
Seen a pedestrian crossing the track 
in time to avoid injury. Buzan v. 
Kansas City Rys. Co., (Mo.App.) 212 
S.W. 905. (2) To show that a child 
was in a position of peril, which the 
motorman saw, or by the exercise of 
reasonable care should have seen, in 
time to have avoided striking him. 
Pennington v. Kansas City Rys. 
Co., 213 S.W. 137, 201 Mo.App. 483; 
Malott v. Harvey, 204 S.W. 940, 199 
Mo.App. 615; Saulan v. St. Joseph Ry. 
Co., (Mo.App.) 199 S.W. 714; Edwards 
v. Metropolitan Street Ry. Co., 127 
S.W. 605, 143 Mo.App. 3871. (3) To 
warrant a finding that a motorman, 
by the exercise of reasonable care, 
could have discovered the plaintiff at 
work on the tracks in ample time to 
avoid running him down. Washing- 
ton-Virginia Ry. Co. v. Himelright, 
42 App.D.C. 532. ' (4) To show that 
motorman saw a driver crossing the 
track in time to avoid injury. Lane 
v. Kansas City Rys. Co., (Mo.App.) 
228 S.W. 870; Bybee v. Dunham, (Mo. 
App.) 198 S.W. 190. (5) To show that 
deceased, intoxicated, was lying in 
an excavation when the car passed, in 
such a position that he could not have 
been seen by the motorman. Smith 
v. Metropolitan St. Ry. Co., (Mo.App.) 
201 S.W. 569. 


[b] Evidence held insufficient. 
(1) To sustam a verdict for plaintiff 
where the evidence showed that a 
motoreyele approached the tracks at 
a speed of ever fifty feet per second 
in a street so narrow that the motor- 
cyclist could not be seen by the mo- 
torman more than a second before the 
collision. Schoenhard v. Dunham, 
(Mo.App.) 187 S.W. 273. (2) To show 
that a moterman saw that the driver 
of a wagon, coming in the opposite 
direction, was in peril in time te avoid 
a collision. Barnard v. Metropolitan 
By Ry. Co., 126 S.W. 516, 142 Mo.App. 
239. 


Negli- 
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accepted as a fact, in the absence of contrary evi- 
dence, that the person injured could not have been 
seen in time to have stopped the ear.’ 


[§ 476] (i) Willful or Wanton Injury and Gross 
Negligence.t Where plaintiff relies for a recovery 
on a willful or wanton injury,® under general rules® 
he must prove’ by a preponderance of the evidence 
either an actual intent to injure or such a conscious 
or intentional disregard of the rights of others as 
to warrant a conclusion that an injury was intend- 
ed,® and that such conduct was the proximate cause 
of the injury.® Thus the evidence must be sufficient 
to show that the car was propelled at a reckless 
speed?° or that on discovery of the injured person’s 
peril the motorman willfully failed to stop the car 
in time to avoid the injury.11 Mere proof that a 
car is propelled at a high rate of speed does not 
alone establish simple negligence?? or willfulness,** 
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[$§ 475-477 


and mere violation of a speed ordinance does not 
show gross negligence.t* Evidence of simple negli- 
gence is insufficient to support a finding of willful 
or wanton misconduct.?® 

Licensees. Where a licensee is injured by reason 
of the operation of a street railroad,'® the evidence 
must be sufficient to support a recovery.'* 


Trespassers. Where the person injured was a tres-- 


passer on the ecar,!* the evidence must be sufficient 
to show willfulness or wantonness in order to show 
liability for the injury.*® 


[§ 477] (j) Contributory Negligence?°—aa. In 
General. As in actions for negligence generally,** 
on the question of the contributory negligence?” 
whether the burden is regarded as resting on de- 
fendant or whether plaintiff must prove freedom 


therefrom,?* a preponderance of the evidence is: 


8. Smith v. Metropolitan St. Ry. 
Co., (Mo.App.) 201 S.W. 569. 


4 Cross references: 
Injury: 
By railroad to: 
Animals see Railroads § 1684. 
Licensees or trespassers see Rail- 
roads § 2269. 
To passenger of street railroad see 
Carriers § 1451. 
Presumptions and burden of proof see 
supra § 446. 
Be tency: of pleadings see supra § 
BY 
oli. 


5. 
37-49 


Liability for willful acts of serv- 
ants see supra §§ 272, 273; Corpora- 
tions § 2832; Master and Servant §§ 
1487, 1488. 


6. See Negligence § 839. 
7. Burden of proof see supra § 446. 


8. Sorenson v. Chicago Rys.. Co., 
217 Ill.App. 174; Foster v. East St. L. 
& S. Ry. Co., 158 Ill.App. 478; Willis 
v. Boston & N. St. Ry.. Co, 94.N.E. 
1041, 208 Mass. 589. 


[a] Evidence held sufficient: (1) 
In general. Alabama City, G. & A. 
Ry. Co. v. Lee, 76 So. 908, 200 Ala. 
550. (2) To support a finding of 
recklessness or gross negligence in 
running over a child. Sheffield Co. 
Vacrarris, 6) 7So: $8, 183 Ala: °357* 
Ingraham v. Boston & N. St. Ry. Co., 
93 N.E. 692, 207 Mass. 451. (3) To 
show recklessness in striking a bi- 
eycle rider at an intersection. Har- 
rington v. Los Angeles R. Co., 74 P. 
15, 140: Cal) 5114,. 98 Am.S\R. 85, 63 
L.R.A. 238. (4) To sustain a judg- 
ment for defendant where a vehicle 
was caught between two cars pro- 
ceeding in opposite directions, Soren- 
ee v. Chicago Rys. Co., 217 I1l.App. 


[b] Evidence 


See supra § 418; Negligence §§ 


held insufficient: 
(1) In general. Chicago City R. Co. 
v. O’Donnell, 70 N.E. 294, 477, 208 
Ill. 267 [rev 108 Ill.App. 385]; Mc- 
Gowan v. Chicago City Ry. Co., 205 
Ill.App. 378; McCabe v. Milwaukee 
Electric Ry. & Light Co., 146 N.W. 806, 
156 Wis. 621. (2) To sustain a find- 
ing of wantonness in striking a vehi- 
cle proceeding in front of car. Bir- 
mingham R., etc., Co. v. Franscomb, 
27 So. 508, 124 Ala. 621. (38) To show 
wantonness in striking a_ vehicle 
crossing the track. Alabama Power 
Co. v. Gooch,’ 128 So. 798, 221 Ala. 
325; Raasch v. Milwaukee Hlectric 
Ry. & Light Co., 188 N.W. 608, 151 


Wis. 170. (4) To show that a motor- 
man was guilty of willful, wanton, 
and gross negligence in striking a 
stalled vehicle on the track at night. 
Vought v. Michigan United Traction 
Co., 160 N.W. 631, 194 Mich. 343; Cal- 
la v. Hershey Transit Co., 83 Pa.Super. 
135. (5) To sustain a finding that 
the motorman, by the exercise of or- 
dinary care, might have avoided in- 
juring a horse crossing the track. Al- 
ger v. Duluth-Superior Traction Co., 
101 N.W. 298, 93 Minn. 314. (6) To 
sustain a finding of willful negligence 
in striking an intoxicated person ly- 
ing on the track at night. Kaiser v. 
Minneapolis St. Ry. Co., 181 N.W. 569, 
147 Minn. 278: (7) To show gross 
misconduct or negligence of the mo- 
torman whose acts in sounding his 
gong is claimed to have caused plain- 
tiff’s horse to take fright. Reimers 
v. Saginaw-Bay City Ry. Co., 140 N.W. 
581, 174 Mich. 457. 


9. See infra § 482. 


10. [a] Evidence held sufficient: 
(1) To support a finding of reckless- 
ness in running a car at a high speed 
resulting in injury to a child. Shef- 
field Co. v. Harris, 61 So. 88, 183 Ada. 
357; Bennett v. Columbia Electric St. 
Ry., Light & Power Co., 75 S.E. 277, 92 
S.C. 72. (2) To support a finding of 
willfulness in striking a pedestrian 
crossing the track. Berry v. Newton 
one St. Ry. Co., 95 N.E. 95, 209 Mass. 


[b] Evidence held insufficient: 
(1) In general. McGowan v. Chicago 
City Ry. Co., 205 Ill.App. 878; Mullen 
y. Johnson, 196 Ill.App. 303; Adams 
v. Boston Hlevated Ry. Co., 100 N.E. 
1012, 214 Mass. 1; Willis v. Boston 
&) N.. St. Ry. ‘Co. 94 NE. 1041, 208 
(2) To justify a finding 
that a motorman operating a car run- 
ning over a child was guilty of wan- 
tonness, Jones v. Birmingham Ry., 
Light & Power Co., 67 So. 801, 12 Ala. 
App. 474 [cert den 69 So. 1018, 1938 
Ala. 676]. 


11. [a] Evidence held sufficient: 
(1) To show willfulness in not stop- 
ping to avoid injuring a person walk- 
ing over a trestle. Atlanta Ry. & 
Power Co. v. Monk, 45 S.E. 494, 118 
Ga. 449. (2) To show that the mo- 
torman recklessly ran into a vehicle 
with knowledge of plaintiff's danger- 
ous position. Bladecka v. Bay City 
Traction, etc., Co., 118 N.W. 968, 155 
Mich. 253; Flack vy. Metropolitan St. 
Ry. Co., 145 S.W. 110, 162 Mo.App. 


12. 
13. 


See supra § 472. 
Foster v. Hast St. L. & S. Ry. 


Co., 158 Ill.App. 478. 


14. Adams v. Boston Elevated Ry. 
Co., 100 N.E. 1012, 214 Mass. 1. 


15. Jones v. Birmingham Ry., 
Light & Power Co., 67 So. 801, 12 
Ala.App. 474 [cert den 69 So. 1018, 
193 Ala. 676]; Foster v. East St. L. 
& S. Ry. Co., 158 I1l.App. 478. 


16. Care as to licensees see supra 
§§ 281, 282. 


17. [a] Evidence held sufficient to 


|\Ssustain a finding that the motorman 


could have avoided injuring a licensee 
whose foot was caught in the track. 
Cincinnati, G. & P. Ry. Co. v. Damer- 
on, 33 OhioCir.Ct. 123. 


18. Care as to trespassers on cars 
See supra § 278. 

19. [a] Evidence held insufficient 
to show wanton, reckless, or willful 
wrong by a conductor of a street car 
as contributing cause of injury to a 
trespasser, sustained in jumping from 
the car. Kallio v. Worcester Consol- 
toate St. Ry., 109 N.E. 814, 222 Mass. 


20. 
As: 
oe cause of injury see infra 


Contributory negligence: 


Question for court or jury see in- 
fra §§ 501-506. 


In actions for wrongful death see 
Death §§ 175, 176. 
Injury: 
By railroad: 
Accident: 


At crossings see Railroads §§ 
2022-2024. 


To trains see Railroads § 1759. 
Injuries to: 
Animals see Railroads § 1683. 


Licensees or trespassers see 
Railroads § 2270. 


Persons on highway or private 
Sepa see Railroads § 


To passenger of street railroad see 
Carriers § 1519. 


Last clear chance see supra § 475. 
Presumption of: 
Contributory negligence from hap- 
pening of injury see supra § 447. 
Due care see supra §§ 447, 448. 
21. See Negligence §§ 840-846. 


22. Contributory negligence as a 
defense see supra §§ 359-406; Neeli- 
gence §§ 500-599, 


23. See supra §§ 447, 448. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ee | 


Bi § 477y= 


required to establish the existence of contributory 
negligence** or freedom therefrom,?> and that such 
negligence was a proximate cause of the injury.?% 
As in the case of proving the existence of defend- 
ant’s negligence,?* or proximate cause,?° direct evi- 
dence is not necessary to establish either contribu- 
tory negligence?® or the absence thereof.®° 
burden is sustained by plaintiff only by proving that 
he has made such use of his faculties as an ordi- 
narily prudent man would have done under similar 
The burden is not sustained by 
an inference of careful conduct where it is merely 
conjectural, and is no more probable than an infer- 
ence of carelessness,*? but the inference must be the 


eircumstaneces.®! 


24. Aubin v. Duluth St. Ry. Co., 
211 N.W. 580, 169 Minn. 342. 


[a] Evidence held sufficient: (1) 
To show contributory negligence. 
Kramm vy. Stockton Electric R. Co., 
101 P. 914, 10 Cal.App. 271; Houston 
City St. R. Co. v. Delesdernier, 19 S.W. 
366, 84 Tex. 82. (2) To show contrib- 
utory negligence in an action for in- 
juries recefved by being struck by or 
in collision with a street car. At- 
lanta R., etc., Co. v. Owens, 47 S.E. 
213, 119 Ga. 833; Itzkowitz v. Boston 
El. R. Co., 71 N.E. 298, 186 Mass. 142; 
Baly v. St. Paul City R. Co., 95 N.W. 
757, 90 Minn. 39; Ross v. Metropoli- 
tan St. R. Co., 88 S.W. 144, 113 Mo.App. 
600; Wood v. Omaha, ete., St. R. Co., 
120 N.W. 1121, 84 Neb. 282, 22 L.R.A. 
N.S. 228; Mclean v. Omaha, etc., R., 
etc., Co., 100 N.W. 935, 103 N.W._ 285, 
72 Neb. 447; McAuliffe v. New York 
City R. Co., 107 N.Y.S. 522, 122 App. 
Div. 633; Hoffman v. Philadelphia 
Rapid Transit Co., 63 A. 409, 214 Pa. 
87; Bugbée v. Union R. Co., (R.I.) 59 
A. 165; Skinner v. Tacoma R., etc., 
Co., 89 P. 488,:46 Wash. 122. (3) 
To show that plaintiff was guilty of 
contributory negligence in law in an 
action for the death of a cow. Ensley 
v. Detroit United R. Co., 96 N.W. 34, 
134 Mich. 195. (4) To show contrib- 


utory negligence of a pedestrian in- 


jured while standing between two 
cars proceeding in opposite directions. 
Yolkover v. Pacific KMlectric Ry. Co., 
254 P. 926, 81 Cal-App. 772. (5) To 
warrant a finding that a pedestrian 
struck by the overhang of a street car 
and crushed between the car and an 
automobile was not guilty of con- 
tributory negligence. Texas Electric 
Ry. Co. v. Couts, (Tex.Civ.App.) 250 
S.W. 266. (6) To show that the per- 
son injured did not back from the 
track as rapidly as he could, as he 
claimed he did, to avoid an injury 
from being struck by the rear end of 
the car as it rounded a curve and 
projected beyond the track. McCabe 
v. Interurban St. R. Co., 97 N.Y.S. 353, 
49 Mise, 251. 


[b] Fireman riding on truck.— 
Where a fireman, injured when a fire 
truck collided with a street car, was 
standing on the running board, where 
it was proper for him to stand in dis- 
charge of his duty, and he did not see 
the trolley car, or know that a colli- 
sion was imminent, until he heard the 
crash, and he then tried to avoid dan- 
ger, the jury could have found that 
he exercised due care. Donoghue v. 
Holyoke St. Ry. Co., 141 N.E. 278, 246 
Mass. 485. 


{c] Knowledgé of danger.—In a 
suit by a city fireman for personal in- 
juries received in consequence of the 
overturning of a hose cart on which 
he was riding, by coming in contact 
with an improperly placed rail, the 
fact that plaintiff knew the street to 
be dangerous is not proof of contrib- 
utory negligence, but the question 
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The 


clusive.?7 


should be left to the jury. 
pond G 
S21. 


{a] Trespasser on street car.— 
Evidence was insufficient to. show 
that a trespasser, who jumped. off 
street car, and was injured, when the 
conductor made a grab for him, was 
suffering from fright, relieving him 
of the duty to exercise care. Kallio 
v. Worcester Consolidated St. Ry., 
109 N.E. 814, 222 Mass. 121. 


[e] In Massachusetts.—To war- 
rant a recovery for death caused by 
the negligence of a street railway, 
under St. (1906) ce 463, as amended by 
St. (1907) c 392, there must be some 
evidence that decedent was exercising 
reasonably active care, mere negative 
freedom from fault not being suffi- 
cient. Welsh v.:Concord, M. & H. St. 
Ry., 111 N.E. 693, 223 Mass. 184. 


25. Wood v. Coney Island & B. R. 
Co., LTE NYAS... 703; 133% App: Divi..2 70. 


[a] Evidence held sufficient: (1) 
To show freedom from contributory 
negligence, in an action for #njuries 
received in collision with a car. Fin- 
nick vy. Boston, ete., St. R. Co., 77 N. 
E. 500, 190 Mass. 382; Greenbaum v. 
Interurban St. R. Co., 84 N.Y.S. 588; 
San Antonio Traction Co. v. Haines, 
100 S.W. 788, 45 Tex.Civ.App. 289. 
(2) To show contributory negligence 
of a motorcycle rider in a collision at 
an intersection. Murray v. Chicago 
Rys. Co., 210 Ill.App. 86. 


[b] Evidence held insufficient: (1) 
To show freedom from contributory 
negligence of a person struck by a 
street car. Gorham v. Milford, etc., 
St. R. Co., 75 N.E. 634, 189 Mass, 
210; \Cox ‘v. South -Shore,: etc., St. R. 
Co., 65 N.E. 823, 182 Mass. 497; Sobol 
v..,.Union BR. Co., 107) N-Y.S. 656, 9122 
App.Div. 817; Barney v. Metropolitan 
St. R. Co., 88 N.Y.S. 335, 94 App.Div. 
388; MeKinley v. Metropolitan St. R. 
Co., 86 N.Y.S. 461, 91 App.Div. 153; 
O’Reilly v. Brooklyn Heights R. Co., 
81 N.Y.S. 572, 82 App.Div. 492; Bern- 
stein v. New York City R. Co., 102 N. 
Y.S. 799, 52 Mise. 579; Gentile v. New 
York City R: Co., 92 N.Y.S. 264; Bee- 
them v. Interurban St. R. Co., 86 N. 


Elyton 
0. v. Mingea, 7 So. 666, 89 Ala. 


Y.S. 700. (2) To support a finding of 
freedom from contributory negli- 
gence. Lipis v. Metropolitan St. R. 


Co., 98 N.Y.S. 259, 112 App.Div. 909. 
(3) To justify a finding by the jury 
that deceased ran in front of the car 
to save his brother from danger. 
Miller v. Union R. Co., 83 N.E. 583, 
191 N.Y. 77, 20 N.Y.Ann.Cas. 237 [rev 
105 N.Y.S. 1131, 120 App.Div. 876]. 


26. See infra § 483. 
27. See supra § 464. 
28. See infra § 482. 


Aubin v. Duluth St. Ry. 


29. @o;, 
211.N.W. 580, 169 Minn, 342. 
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only one which ean fairly and reasonably be drawn 
from the facts.?3 
that the injured person entered upon the tracks 
without taking any precaution for his own safety 
makes out a prima facie case of contributory neg- 
ligence.** Failure to have an automobile registered 
at the time of the accident®® is evidence of negli- 
gence in operating an automobile®® but is not eon- 
Where defendant claims that plaintiffs 
negligence continued up to the time of the injury so 
as to make the doctrine of last clear chance inappli- 
cable, the evidence must be sufficient to show such 
continuing negligence.?8 


Effect of presumption of due care. The presump- 


Proof of facts tending to show 


[a] Blindness from dazzling light 
of an automobile driver colliding with 
a trolley pole may be established by 
circumstantial evidence. Aubin v. 
Duluth St. Ry. Co., 211 N.W. 580, 169 
Minn. 342. 


30. Fay v. Hartford & Springfield 
Ry. Co., 71-A. 364, 81 Conn. 330. 


31. Small v. Connecticut Co., 146 
A. 850, 109 Conn. 481; Swayne v. 
Connecticut. Co., 85 A. 634, 7387,°86 
Conn. 439; Mesite v. Connecticut Co., 
74 A. 684, 82 Conn. 403; Devaney v. 
Omaha & C. B. St. Ry. Co., 169 N.W. 
381, 184 Iowa 1084; Blanchette v. 
Waterville, F. & O. Ry., 136 A. 116, 
126 Me. 40; Fortunato v. Union Ry. 
Co. of New York City, 172 N.Y.S. 119. 


[a] Thus, to sustain a recovery by 
a pedestrian, struck by street car, he 
must show that, before. starting 
across the street, he looked in both 
directions, that no car was approach- 
ing within such distance or at such 
speed as to cause reasonable appre- 
hension of collision, and that the mo- 
torman by exercise of reasonable care 
could have avoided a collision. For- 
tunato v. Union Ry. Co. of New York 
City. CL LAN. dese Loe 


32. Martino vy. Connecticut Co., 147 
A. 20, 109 Conn. 559; Simuaskas v. 
Connecticut Co., 127 A. 918, 102 Conn.” 
61; Plona vy. Connecticut Co., 126 A. 
529, 101 Conn, 445; Kruck vy. Connect- 
icut Co., 80 A. 162, 84 Conn. 401; Me- 
site v. Connecticut Co., 74 A. 684, 82 
Conn. 403; Fay v. Hartford & Spring- 
field Ry. Co., 71 A. 364, 81 Conn. 330; 
Devine v. Chicago City Ry. Co., 203 


Tll.App. 410; Carney v. Bostan Ele- 
acta Ry., 107 N.E. 411, 219 Mass. 
552. 

[a] Thus, where a trolley car was 


five hundred feet away when decedent 
began to alight from a truck, and 
there was no evidence as to what he 
did in the interval between alighting 
and the time when he was struck by 
the trolley, a conclusion that decedent 
was in the exercise of reasonable care 
was one of mere conjecture or sur- 
mise and cannot be sustained. Mar- 
tino v. Connecticut Co., 147 A. 20, 109 
Conn. 559. i 


33. Cox v. South Shore & B. St. 
Ry. -Co., 65 N.E. 823, 182 Mass._ 497; 
O’Reilly v. Brooklyn Heights R. Co., 
81 N.Y.S. 572, 82 App.Div. 492. 


34. Evansville & S. Traction Co. v. 
Spiegel, 94 N.E. 718, 49 Ind.App. 412. 


35. Necessity of registration see 
Motor Vehicles §§ 74-209. 


86. Pigeon v. Massachusetts 
Wortheastern St.” Ry. Coy 1197 NeBS 
762, 230 Mass, 392. 

87. Pigeon Vv. Massachusetts 


Northeastern St. Ry. Co., supra. 
38. See supra § 475. 
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tion of due care on the part of plaintiff,*® in the 
absence of other evidence, will justify a finding 
that he proceeded with due care and caution,*® but 
the presumption, being rebuttable,*! is of no avail 
where the evidence shows that the injured person 
was guilty of contributory negligence.*? 


Reliance on precautions by defendant. The above 
rules apply as to the weight and sufficiency of the 
evidence of contributory negligence in reliance on 
the assumption of proper precautions being taken 


by a street railroad company.** 


Person working in street. The evidence must be 


sufficient to show that a person 


39. See supra §§ 447, 448. 


40. Remillard v. Sicux City Trac- 
tion Co., 115 N.W. 909, 188 Iowa 565; 
Powers v. Des Moines City Ry. Co., 
(lowa) 115 N.W. 494 [aff 121 N.W. 
1095, 143 Iowa 427]. 


[a] Knowledge of unlawful speed 
of car.—In the absence of any direct 
evidence as to whether the person in- 
jured knew the speed of the car, the 
fact that he was struck is not con- 
elusive evidence of contributory neg- 
ligence, as the presumption that he 
would exercise care for his safety 
would negative any knowledge on his 
part of the speed at which the car 
was coming. Powers vy. Des Moines 
City R. Co., (lowa) 115 N.W. 494 [aff 
121 N.W. 1095, 143 Iowa 427]. 


41. See supra §8§ 447, 448. 


42. Mobile Light & R. Co. v. Rob- 
erts, 68 So. 815, 192 Ala. 486; Walsh 
v. Boston Elevated Ry. Co., 171 N.E. 
441, 271 Mass. 477; Lackey v. United 
Rys. Co., 231 S.W. 956, 288 Mo. 210; 
Battles v. United Rys. Co. of St. Lou- 
is, 161 S.W. 614, 178 Mo.App. 596; 
Pinz v. Milwaukee Electric Ry. & 
Light Co., 176 N.W. 67, 171 Wis. 11. 


43. Right to rely on precautions 
see supra § 361. 


[a] Evidence held sufficient to 
warrant an inference that a pedestri- 
an thought or believed he could cross 
the track before approaching car 
reached him if operated at a speed 
not in excess of that permitted by or- 
dinance. Cihla v. United Rys. Co. of 
St. Louis, (Mo.App.) 221 S.W. 427. 


{b] Jury was entitled to find with- 
out affirmative testimony, that rea- 
sonably prudent motorist, knowing 
trolley cars customarily stop at stop 
sign before emerging from a right of 
way, would somewhat rely on motor- 
man’s stopping and giving a warn- 
ing. Newton vy. Worcester Consol. 
St. Ry.'Co., (Mass.) 174.N.E. 135. 


44, Care required of such persons 
see supra § 365. 


45-46. [a] Evidence held  suffi- 
cient: (1) To justify a finding that 
intestate was affirmatively in exercise 
of due care. McCue vy. Boston Hlevat- 
ed Ry. Co., 109 N.E. 360, 221 Mass. 
432. (2) To show contributory negli- 
gence of a street Sweeper who, while 
walking behind a team, was struck 
from the rear by a car as he attempt- 
ed to cross the track. Fay v. Hartford 
& Springfield Ry. Co., 71 A. 364, 81 
Conn. 330. 


[b] Evidence held insufficient.— 
Evidence merely that a street car kill- 
ed a street cleaner, while attending to 
his duties, the car being thereafter 
stopped within its length, is insuffi- 
cient to show freedom of deceased 
from contributory negligence. Car- 
ley v. Joline, 144 N.Y.S. 1018, 159 App. 
ati 780 [aff 107 N.E. 1074, 213 N.Y. 


For later cases, developments and changes in the law sea Annotations, 
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street*+ was contributorily negligen 


Persons injured from obstructions in street. On 
the question of contributory negligence of a per- 
son injured because of obstructions in the street 
the evidence must be sufficient to show contributory 
negligence*? or freedom therefrom.*® 


[§ 478] bb. Person Crossing Track.+® Where the 
contributory negligence relied on consists of the 
failure of an injured person walking or driving 
across the track to use due care,®° under general 


[9§ 477-478 


t 45-46. i 


rules®! the evidence must be sufficient to prove such 


working in the 


OX 


[c] Custom to sound gong.—In an 
action for injury to a workman, who 
was struck by a street car while at 
work in the street, evidence that he 
had worked in that locality for some 
weeks, and had noticed’ that it was 
customary for cars to use their gongs 
when men were near the track, but 
that for hours at a time he would not 
notice whether the cars rang their 
gongs or not, but that, when he did 
notice, the cars rang their gongs 
when men were near the track, is in- 
sufficient to establish a custom to 
sound a gong or to show any excuse 
for a failure to use his own senses 
for his protection. Kelly v. Boston 
El. R. Co., 83 N.E. 865, 197 Mass. 420, 
15 L.R.A.N.S. 282. 


47. [a] Evidence held sufficient: 
(1) To show due care of a wagon 
driver killed when a wheel struck a 
hole in the street. Fowler y. Chica- 
go Rys. Co., 207 Ill.App. 430 [aff 120 
N.E. 635]. (2) To show that a bicy- 
ele rider was not negligent ‘n falling 
into a trench across the tracks at 
night while riding between the rails. 
Dix v. Old Colony St. Ry. Co.,/ 89 N. 
Lie 202 Mass. 518, 24 L.R.A.N.S. 


48. [a] Evidence held sufficient 
to sustain a finding that plaintiff was 
in the exercise of due care where per- 
sonal injuries resulted from the over- 
turning of a cab by contact with a 
rail. Mansell vy. Lewiston, A. & W. 
St. Ry., 85 A. 473, 109 Me. 580. 


49. Cross references: 
Accident at railroad crossing see 
Railroads §§ 2022-2024. 


Children or others under disability 
see infra § 480. 


Injuries from obstructions in street 
see supra § 477. 


Last clear chance see supra § 475. 

Passenger crossing track to transfer 
cars see Carriers § 1519. 

Eticen working in street see supra § 
hike 

Presumption of due care on crossing 
track see supra § 447. 

Reliance on precautions by defendant 
see supra § 477. 


50. Care required in crossing track 
see supra §§ 368-381. 


51. See supra § 477. 


52. [a] Evidence held sufiicient: 
(1) To show contributory negligence 
om crossing the track. Giarruso v. 
New Orleans Ry. & Light Co., 59 So. 
979, 181 La. 559; Pigeon v. Massa- 
chusetts Northeastern St. Ry. Co., 119 
N.E. 762, 230 Mass. 392; Moore v. St. 
Paul City Ry. Co., 162 N.W. 298, 136 
Minn. 315; McCreery vy. United Rys. 
Co., 120 S.W. 24, 221 Mo. 18; Vincent 
v. Joline, 117 N.Y.S. 142. (2) To show 
that injured person was not guilty 
of contributory negligence on eross- 
ing track. Levings vy. Pacific Electric 


negligence,*? or absence thereof,>? and that such 


Ry. Co., 173 P. 87, 178 Cal. 231; Colo- 
rado Springs & I. Ry. Co. v. Kelley, 
176 P.. 307, 65 Colo: 246; ° George! Vv. 
Capital Traction Co., 295 F. 965, 54 
App.D.C. 144; Southern Indiana Gas 
& Electric Co. v. Vaughn, 151 N.E. 742, 
85 Ind.App. 516; Indianapolis Trac- 
tion & Terminal Co. v. Vaughn, 117 
N.E. 673, 65 Ind.App. 581; Midden- 
dorf v. International R. Co., 218 N.Y. 
S. 126, 218 App.Div. 218 [aff 157 N.E. 
837, 245 N.Y. 507]; Richards v. Phil- 
adelphia Rapid Transit Co., 149 <A. 
186, 299 Pa. 163; Reitmeir v. Phila- 
delphia Rapid Transit Co., 94 Pa.Su- 
per. 509. (8) To sustain a general 
verdict including a finding that plain- 
tiff was free from contributory negli- 
gence. Ft. Wayne & N. I. Traction 
Co. v. Smith, 107 N.&. 31, 57 Ind.App. 
304. (4) To show that plaintiff was 
not guilty of contributory negligence 
in crossing track at a regular cross- 
ing back of a passing wagon. Car- 
roll v. New Orleans Ry. & Light Co., 
51 So. 1029, 125 La. 898. (5) To sus- 
tain a verdict for plaintiff on the theo- 
ry that the truck driver was not at 
fault, and that the street car ap- 
proached the crossing recklessly 
without sounding gong, without prop- 
er lookout ahead, and at a greater 
speed than city ordinance or common 
prudence permitted. Virginia Ry. & 
Power Co. v. N. H. Slack Grocery Co., 
101 S.E. 878, 126 Va. 685. (6) To 
warrant an inference that pedestrian 
injured at an intersection knew usual 
rate of speed of street cars at the in- 
tersection. Porto Rico Ry., Light & 
Power Co. v. Cognet, 3 F.(2d) 21 [cert 
Tighe S.Ct. 511, 268 U.S. 691, 69 L.Ed. 


{[b] Evidence held insufficient to 
show contributory negligence of 
plaintiff on crossing track. Bidwell 


v. Los Angeles & S. D. B. Ry. Co., 148 
P.197,0169-Caly 780. 


[c] Occupant of vehicle.—(1) In 
an action by an automobile passenger 
for injuries in a collision with de- 
fendant’s street car at a street inter- 
section, the evidence was sufficient to 
justify a verdict exonerating the au- 
tomobile driver from negligence in 
proceeding to cross the tracks ahead 
of the street car, which was_one hun- 
dred and twenty-two feet away and 
approaching at a forbidden rate of 
speed when the automobile, going 
nine miles an hour, was forty-six feet 
from the point of collision. Lind- 
quist v. Duluth St. Ry. Co., 184 N.w. 
690, 175 Wis. 158. (2) In an action 
for injury to a gratuitous passenger 
while riding in a carriage, with which 
a street car collided, evidence war- 
ranted a finding that she was not 
guilty of contributory negligence. 
Denver City Tramway Co. v. Arm- 
strong, 123 P. 136, 21 Colo.App. 640. 


53. [a] Evidence held sufficient: 
(1) To show that the injured person 
was guilty of contributory negligence, 
Hack vy, Chicago & Interurban Trac- 


same title and section number. 
« 


va 2 
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negligence was a proximate cause of the injury.54 
Thus the evidence must be sufficient to prove con- 
tributory negligence®® or freedom therefrom** as to 


tion ‘Co., 201 Ill.App. 572; De Vincen- 
ZO v. Chicago Rys. Co., 195 Ill.App. 


306; Hedmark v. Chicago Rys. Co., 
192 Ill.App. 584. (2) To show that 
the injured person was using due 
care. Rauen vy. Chicago Rys. Co., 205 
Ill.App. 464; Lang v. Chicago Rys. 
Co., 181 IllApp. 654; McClain v. 


Brooklyn City R. Co., 22 N.E. 1062, 
116 N.Y. 459. (3) To show contribu- 
tory negligence of a pedestrian walk- 
ing diagonally across the street and 
tracks at an-intersection. Nehring v. 
Connecticut Co., 84 A. 301, 524, 86 
Conn. 109, 45 L.R.A.N.S. 896, $02; 
Adams vy. Boston Elevated Ry. Co., 107 
N.E. 360, 219 Mass. 515. (4) To jus- 
tify a finding of the injured person’s 
freedom from contributory negligence 
on crossing track back of a standing 
ear. Anderson v. Connecticut Co., 80 
A. 93, 84 Conn. 708. (5) To establish 
that the accident was the result of 
contributory negligence of a pedestri- 
an while attempting to pass in front 
of two cars approaching from oppo- 
site directions. Roberts vy. Chicago 
City Ry. Co., 104 N.E. 708, 262 Tl). 
228 [rev 177 Ill.App. 400]. (6) To 
show contributory negligence in driv- 
ing across the track in middle of the 
block. Carden y. Chicago Rys. Co., 
210 Ill.App. 155. (7) To sustain a 
finding of contributory negligence of 
a passenger in an automobile. Fred- 
ericks v. Chicago Rys. Co., 208 Ill. 
App. 172. 


[b] Ewidence held insufficient: (1) 
To show that an injured person was 
guilty of contributory negligence. 
Lund vy. Osborne, 200 Ill.App. 457. 
(2) To warrant a finding that plain- 
tiff was, at the time of the accident, 
in the exercise of due care. Plona v. 
Connecticut Co., 126 A. 529, 101 Conn. 
445; Devine v. Chicago City Ry. Co., 
203 IllApp. 410; Mullen y. Johnson, 
196 Ill.App. 303; Plympton ,v. Boston 
Elevated Ry. Co., 104 N.E. 444, 217 
Mass. 137; O’Brien vy. Boston Elevat- 
ed Ry. Co., 104 N.B. 442, 217 Mass. 
130. (3) That a traveler in a buggy 
killed by an electric train at a cross- 
ing might have avoided injury, had he 
not attempted to cross, does not jus- 
tify a finding of contributory negli- 
gence. Bettinger v. Loring, 150 N.W. 
31, 168 Iowa 103. ; 


[ec] Conduct of others crossing 
¢track.—Evidence that a pedestrian 
was following in the steps of anoth- 
er man walking four feet in front, on 
crossing the track behind another car 
who gave no indication that a car was 
approaching, was entitled to consid- 
eration on the question of the care 
exercised by plaintiff. Kinsley _ v. 
Bosten Elevated Ry. Co., 95 N.E. 856, 
209 Mass. 467. 


54 See infra § 483. 


55. [a] Evidence held sufficient: 
(1) To sustain a finding for plaintiff 
on the issue of decedent’s contributo- 
ry negligence, in view of the great 
distance of the car when he attempt- 
ed to cross. Pine Bluff Co. v. Webb, 
213 S.W. 395, 139 Ark. 251. (2) To 
show contributory negligence in walk- 
ing or driving on the track where 
the collision occurred immediately on 
entry of the track. Ford v. Philadel- 
phia Rapid Transit Co., 92 Pa.Super. 
157; Wolsieffer v. Philadelphia Rapid 
Transit Co., 66 Pa.Super. 417. (3) To 
sustain a finding of contributory neg- 
ligence in passing behind a street car 
and stepping on an adjoining track in 
front of an_approaching car a few 
feet away. Blythe v. United Rys. Co. 
of St. Louis, (Mo.App.) 211 S.W. 695. 
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(4) To support a finding that deceased 
came upon the tracks within ten feet 
of the ear without looking in its di- 
rection. Tovey v. Public Service Ry. 
Co., (N.J.) 95 A. 265. 


_ [b] Evidence held insufficient to 
justify a finding of due care. Stoudt 
v. Philadelphia Rapid Transit Co., 97 
Pa.Super. 295. f 


56. [a] Evidence held sufficient 
to show that a pedestrian was guilty 
of negligence in attempting to cross 
the track while a car was one hun- 
dred feet distant, or having started 
across, in failing to quicken his pace. 
Walsh v. Brooklyn, Q, C. & S. R. Co., 
154 N.Y.S. 884, 169 App.Div. 166. 


57. [a] Bvidence held sufficient: 
(1) To show contributory negligence 
in crossing tracks in front of a ear. 
Piatt v. Pittsburg R. Co., 69 A. 72, 219 
Pa. 583. (2) To show that a pedes- 
trian stepped onto the track immedi- 
ately in front of the approaching car 
when it was too late for the motor- 
man to stop. Mobile Light & R. Co. 
v. Roberts, 68 So. 815,:192 Ala. 486; 
Brown vy. Pacific Electric Ry. Co., 138 
P. 1005, 167 Cal. 199; Schooley. v. 
Fresno Traction Co., 206 P. 481, 56 
Cal.App. 705; State v. Maryland Elec- 
tric Rys. Co., 92 A. 961, 124 Md. 434; 
Neuman v. Union Ry. Co, of New York 
City, 153 N.E. 64, 243 N.Y. 249, 46 
A.L.R. 1180; Boyles v. Charlotte Elec- 
tric. Ry. Co, 94°S... 293174 NG. 621. 
(3) To show contributory negligence 
of a pedestrian stepping in front of 
a car from behind a standing car. 
Harris v. Kansas City Public Service 
Co., 297 P. 718, 132 Kan. 715; ; Moran 


v. Boston Elevated St. Ry. Co., 110 
N.E. 1037, 222 Mass. 438. (4) To 
show contributory negligence in 


erossing a track after alighting from 
a car at .a place other than a cross- 
ing, and being struck by a car going 
in the opposite direction on an ad- 
joining track. Cleveland Blectric R. 
Co. v. Wadsworth, 25 OhioCir.Ct. 376. 
(5) To show contributory negligence 
of pedestrian in stepping on the track 
while aware of the car’s approach or 
in failing to look a second time to 
ascertain its position. Gordon v. Vir- 
ginia Electric & Power Co., 143 S.E. 
681, 150 Va. 442. (6) To show con- 
tributory negligence in driving on 
track in front of approaching car. 
Lagomarsino vy. Market St. Ry. Co., 
261 P. 465, 202 Cal. 474; Haber v. 
Pacific Electric Ry. Co., 248 P. 741, 
78 Cal.App. 617; Carlton vy. Pacific 
Blectric Ry. Co., 178 P. 869, 39 Cal. 
App. 321; Green v. New Orleans R. & 
L. Co., 9 La.A. (Orleans) 86; Feahney 
v. New Orleans Railways & Light Co., 
4 La.A. (Orleans) 277; Westerman v. 
United Rys. & Electric Co. of Balti- 
more, 96 A. 355, 127 Md. 225; Young 
v. Philadelphia Rapid Transit Co., 23 
Pa.Dist. 565; Jones v. Rapid Transit 
Ry. Co., (Tex.Civ.App.) 146 S.W. 618. 
(7) To show that the driver of a 
vehicle colliding with a car was guilty 
of contributory negligence in driving 
along or across the tracks. Moulton 
vy. Sanford, etc., R. Co., 59 A. 1023, 99 
Me. 508; Allworth v. Muskegon Trac- 
tion, etc., Co., 105 N.W. 75, 142 Mich. 
25; Higgins v. St. Louis, etc., R. Co., 
95 S.W. 863, 197 Mo. 300; Fancher v. 
Fonda, etc., R. Co., 97 N.Y.S. 666, 111 
App.Div. 4;  Geleta v. Buffalo, etc., 
Electric R. Co., 84 N.Y.S. 629, 88 App. 
Div. 372 [aff 73 N.H. 1124, 181 N.Y. 
524]; Shatzman v. New York City, R: 
Co., 105 N.Y.S. 115, 55 Misc. 300; 
American Ice Co. v. New York City 
R. Co., 98 NY.S. 219, 50 Mise. 183; 


Sauer v. Interurban St. R. Co., 88 N. 
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the distance of the car when the injured person 
crossed the track; or contributory negligence®? or 
absence thereof®® in walking or driving on the track 


Y.S. 865; Jackson y. United Traction 
Co., 18 Pa.Super. 211. (8) To estab- 
lish contributory negligence in driv- 
ing on the track after seeing the head- 
light of a car approaching. Odbert 
v. Webster, M., B. & F. City St. Ry. 
Co., 50 Pa.Super. 525. (9) To show 
that the driver of a horse and buggy 
was negligent, as a matter of law, 
in approaching the track at a fast trot 
So that he could not stop after reach- 
ing the point from which he could 
look up the track and in attempting 
to drive on across the track after he 
saw the approaching car. Hamm v. 
United Rys. Co. of St. Louis, 167 S. 
W. 1070, 184 Mo.App. 5. (10) To 
show that deceased was not guilty of 
contributory negligénee in crossing 
track to take the car after the motor- 
man had indicated an intention to 
stop by blowing his whistle. Simon- 
eau v. Pacific Electric Ry. Co., 136 P. 
544, 166 Cal. 264, 49 L.R.A.N.S. 737. 


[b] Evidence held insufficient: (1) 
To show such contributory negligence 
on the part of plaintiff, who was 
crossing the tracks to a platform to 
take the approaching car, as to war- 
rant the setting aside of a verdict 
in her favor. Walker v. St. Paul City 
R. Co., 84 N.W. 222, 81 Minn. 404, 51 
L.R.A. 632. (2) To show contributo- 
ry negligence on the part of the driv- 
er of a vehicle colliding with a car, 
in driving along or across the tracks. 
Denver City Tramway Co. v. Martin, 
98 P. 836, 44 Colo. 324; Armstead v. 
Mendenhall, 85 N.W. 929, 83 Minn. 
136; Dunphy v. British Columbia 
Electric. Ry. .Co.,: 27 B.C327. 


[ec] Occupant of vehicle—(1) In 
an action by an auto bus passenger 
injured by collision with a street car 
at an intersection, evidence showed 
that plaintiff was not negligent. Mc- 
Donald v. Mesaba Ry. Co., 163 N.W. 
298, 137 Minn. 275. (2) In an infant’s 
action for injuries in a collision be- 
tween a street car and an automobile 
wherein plaintiff was riding, evidence 
required a finding that plaintiff’s, 
mother, driving the automobile, was 
negligent in attempting to cross the _ 
track in view of the approaching car. 
Gulessarian v. Madison Rys. Co., 179 
N.W. 5738, 172 Wis. 400, 15 A.L.R. 406. 


58. [a] Evidence held sufficient: 
(1) To show contributory negligence 
in crossing tracks in front of a car. 
Ehrenstrom v. Chicago City Ry. Co., 
205 Ill. 583; Mena vy. Chicago City 
Ry. Co., 147 Tll.App. 421; Taylor: v. 
Lewiston, A. & W. St. Ry., 98 A. .928, 
115 Me. 553, 554; Colomb v. Port- 
land, etc., St. R. Co., 61 A. 898, 100 
Me. 418; Kennedy v. Worcester Con- 
sol. St. Ry. Co., 96 N.E. 78, 210 Mass. 
132; Pietraroia v. New Jersey, etc., 
R5-ete,,’ Co, (116 N.Y.S. 249,138) App. 
Div. 829 faff, 91 N.E, 120, 197 NY. 
434)" Longe v. Union R. Co., 107 N.Y: 
S. 401, 122 App.Div. 564; Greene v. 
Metropolitan St. R. Co., 91 N.Y.S. 426, 
100 App.Div. 303. (2) To warrant 
the setting aside of verdict for plain- 
tiff, on ground of contributory neg- 
ligence. Casey v. Connecticut Co., 
102 A. °576,5.92 Conn. 233.7 (@)=eko 
show freedom from contributory neg- 
ligence. Fandel v. Third Ave. R. Co., 
44 N.Y.S. 462, 15 App.Div. 426 [aff 57 
N.E: “1110, 162 N.Y. 598]. (4) To 
show contributory negligence in 
crossing the track in front of an ap- 
proaching car at other than a street 
intersection. Illinois Malleable Iron 
Cox v.. Chicago City, Ry..Co.,. 184, Tl: 
App. 428. (5) To show that the driv- 
er of a vehicle was not guilty of con- 
tributory negligence in driving along 
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in front of an approaching car. 
Failure to stop, lock, and listen. 


person to look and listen before crossing a track®® 
may be strong evidence of negligence.°® Where the 
particular ground of contributory negligence relied 


or across the tracks. Williamson v. 
Old Colony St. R. Co., 77 N.E. 655, 191 
Mass. 144, 5 L.R.A.N.S. 1081; Stines 
v. Metropolitan St. R. Co., 69 N.Y.S. 
992, 34 Mise. 789; Koehler v. Brook- 
lyn Heights R. Co., 111 N.Y.S. 600; 
Benjamin vy. Metropolitan St. R. Co., 
85 N.Y.S. 1052; Westerman vy. Metro- 
politan St. R. Co., 84 N.Y.S. 501; Citi- 
zens’ R. Co. v. Washington, 58 S.W. 
1042, 24 Tex.Civ.App. 422. (6) To 
show that the driver of an automobile 
was guilty of contributory negligence 
in driving on a trolley track, when he 
knew or ought to have known thata 
ear was rapidly approaching, and that 
on any stalling of his engine, as oc- 
curred, he could not escape collision. 
Wilcox v. Swan, 116 A. 658, 44 R.1. 
236. (7) To warrant a finding that 
the driver of a motor truck was not 
negligent in driving upon the street 
ear tracks. Hutchinson Purity Ice 
Cream Co. v. Des Moines City Ry. Co., 
154 N.W. 890, 172 Iowa 527. 


[b] Evidence held insufficient: (1) 
To justify a finding of due care. Nel- 
son v. Chicago City Ry. Co., 194 Ill. 
App. 615; Welsh v. Concord, M. & H. 
St. Ry., 111 N.E. 693, 223 Mass. 184; 
Lorickio v. Brooklyn Heights R. Co., 
60 N.Y.S. 247, 44 App.Div. 628; Wol- 
kenfeld v. New York Rys. Co., 154 N. 
Y:S. 120; Couch v. New York City R. 
Co., 94 N.Y.S. 393. (2) To show free- 
dom from contributory negligence in 
one who stepped on the track from 
behind a car on the other track. Mer- 
cier v. Union St.. Ry..Co., 119 .N.E. 
764, 230 Mass. 397; Maynard v. Ro- 
chester Ry. Co., 120 N.Y.S. 917, 136 
App.Div. 212 [motion den 128 N.Y.S. 
1134, 143 App.Div. 957, and appeal 
dism 97 N.E. 1109, 204 N.Y. 613]; 
Casper v. Metropolitan St. R. Co., 82 
N.Y.S. 1036, 84 App.Div. 639. (3) To 
sustain a verdict for plaintiff, based 
on the theory that decedent was not 
guilty of contributory negligence in 
erossing in front of an approaching 
car. Du Frane v. Metropolitan St. R. 
Co., 82 N.Y.S. 1, 83 App.Div. 298. (4) 
To show that the driver of a vehicle 
was free from contributory negli- 


gence. Montenes vy. Metropolitan St. 
RCo... WS N-Y.S: 1059,°7.7_ | App. Div. 
493; Fisher v. New York City R. Co., 


98 N.Y.S. 221, 50 Mise. 622; Gilman 
Vv. New, work City BR. Co.; 1072 NeY.S: 


770; Hebron vy. New York City R. 
Co., 94 N.Y.S. 341; Daly v. New York 
Gity Rion pose Nato. 245.0 Cb), LO 


support a finding of due care of a 
wagon driver crossing the track in the 
middle of the block behind another 
ear and struck by a car approaching 
on adjoining track. McVicker vy. Jo- 
line, 145 N.Y.S. 532, 160 App.Div. 280. 
(6) To show that a pedestrian, at- 
tempting to cross before an approach- 
ing car, was struck on account of 
car’s unexpected acceleration of 
speed, so as to show freedom from 
contributory negligence. Hubbard y. 
New York Rys. Co., 170 N.Y.S. 889, 183 
App.Div. 470. 


[ec] Where a number of disinter- 
ested witnesses testify that plaintiff's 
driver drove on the track about thir- 
ty feet in front of a car approaching 
at the rate of eight miles an hour, 
although the driver testifies that the 
car was a block away when he start- 
ed on the track, the evidence is in- 
sufficient to sustain a judgment for 
plaintiff. New York Small Stock Co. 
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The failure of a 


v. Third Ave. R. Co., 34 N.Y.S. 61, 13 
Mise. 276. 


59. Duty to stop, look, and listen 
see supra §§ 392-397. 


60. Ciancey v. Cumberland Coun- 
ty Power & Light Co., 147 A. 157, 128 
Me. 274, 


61. [a] Evidence held sufficient: 
(1) To show due care in looking on 
crossing a track. Welch v. Fargo .& 
M, St. Ry. Co., 140 N.W. 680, 24 N.D. 
463; Armstrong v. Conestoga Trac- 
tion’ Coy, T2yv PasSuper., 160.~— (2): Bo 
show contributory negligence of a 
pedestrian in crossing a track with- 
out looking. Walsh vy. Boston Ele- 
vated Ry. Co., (Mass.) 171 N.E. 441; 
Tovey v. Public Service Ry. Co., (N. 
J.) 95 «A. 2655) Pietraroia -v.. New 
Jersey & H. R. Ry. & Ferry Co., 116 
N.Y.S. 249, 131 App.Div. 829 [aff 91 
N.E. 120, 197 N.Y. 434]; Gordon v. 
Virginia Electric & Power Co., 143 S. 
BH. 681, 150 Va. 442; Sliffer v. Seattle 
Electric Co., 128 P. 233, 71 Wash. 279; 
Schmidt v. Milwaukee Hlectric Ry. 
& Light Co., 149 N.W. 221, 158 Wis. 
505; Mehner v. Winnipeg Hlectric 
Ry. Co., 25 Man. 384. (3) To show 
contributory negligence of a driver of 
a vehicle crossing the track without 
looking. Gary South Coast Agency 
v. Pacific Electric Ry. Co., 205 P. 883, 
56 Cal.App. 469; Schanno v, St. Paul 
City Ry. Co., 122 N.W. 783, 109 Minn. 
43; McCreery v. United Rys. Co., 120 
S.W. 24, 221 Mo. 18; Madinger v. St. 
Joseph Ry., Light, Heat & Power Co., 
133 S.W. 364, 152 Mo.App. 453; Hack- 
ney v. West Jersey & S. R. Co., 78 
A. 747, 78 N.J.Law, 454, 32 L.R.A.N.S. 
266; Morales v. Porto Rico R., etc., 
Connie Orton Rice, LOLs) FONES = va 
Rapid Transit Ry. Co., (Tex.Civ.App.) 
146 S.W. 618; Stephenson v. Wiscon- 
Sin Gas & Electric Co., 202 N.W. 798, 
186 Wis. 403; Carleton v. City of 
Regina, 5 Sask.L. 90. (4), To show 
contributory negligence of a bicycle 
rider crossing the street diagonally, 
without looking. Evansville & S. 
Traction Co, v. Spiegel, 94 N.E. 718, 
49 Ind.App. 412. (5) To show con- 
tributory negligence of a driver who 
drove on the track without looking 
until the point of collision wags reach- 


ed. Virginia Ry. & Power Co. v. 
Johnson, 76 S.E. 916, 114 Va. 479. 
(6) To show that plaintiff either 


failed to look before turning to drive 
across street car tracks or took a 
dangerous and unnecessary chance 
and drove into a zone of apparent 
danger. Guffey v. Harvey, (Mo.App.) 
179 SW 729. (7) To show that 
plaintiff was guilty of contributory 
negligence in driving or walking up- 
on a street car track, where, after 
Seeing, a car approaching, he did not 
look a second time immediately be- 
fore entering the place of danger. 


Gardner v. Topeka Ry. Co., 255 P. 
83, 123 Kan. 262; Francis.v. Harvey, 
141 P. 577, 92 Kan. 626; Philadelphia 


Dairy Products Co. v. Philadelphia 
Rapid Transit Co., 97 Pa.Super. 260; 
Kalter v. Philadelphia Rapid Trans- 
it Co., 95 Pa.Super. 116; Bowden v. 
Walla Walla Valley Ry. Co., 140 P. 
549, 79 Wash. 184; Johnson v. Wash- 
ington Water Power Co., 132 P. 392, 
73 Wash. 616; Dering v. Milwaukee 
Electric Ry. & Light Co., 176 N.W. 
343, 171 Wis. 8, 14 A.L.R. 809. (8) 
Truck driver’s evidence that he did 
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on consists of the failure of a driver or pedestrian 
to stop, look and listen before crossing, the evidence 
must be sufficient to show contributory negligence®* 
or freedom therefrom.*2 Where it appears that the 
car was so close and visible just before the accident 


not seasonably look in direction of 
approaching electric car was suffi- 
cient to establish contributory neg- 
ligence as a matter of law. Cali- 
fornia Rendering Co. v. Pacific Hlec- 
trie’ Ry.) \Cor.269 Pe. 922) 20) Calon 
(9) To show contributory negligence 
of driver of automobile struck by 
street car for failure to stop, where 
view was. obstructed. Walker  v. 
Reading Transit: & Light Co., 95 Pa. 
Super. 461. (10) To support a finding 
that a driver could have stopped in 
time to have avoided being run into 
by a street car. Batroot v. St. Paul 
City Ry. Co., 146 N.W. 1107, 125 Minn. 
3808; Kraus v. Beaver Valley Trac- 
tion Co., 70 Pa.Super. 161; Jones v.. 
Rapid Transit Ry. Co., (Tex.Civ.App.) 
146 S.W. 618; Goan v. Ogden, L. & 
LRy.£ Cog A169 22,949.51 (Uitahe2s5s 
Davie v. N. S. Tramways & Power 
Coz Ltd 52" N-S 9216; 


[b] Evidence held insufficient: 
(1) To show that deceased did not 
look before attempting to cross the 
track. Riska v. Union Depot R. Co.,. 
79 S.W.. 445, 180,Mo. 168. (2) To 
show conclusively that the car was 
visible to plaintiff before he stepped 
on the track. Farese v. North Jer- 
sey St. Ry. Co., 74 A. 458, 78 N.J.Law 
499 [rev 69 A. 959, 76 N.J.Law 457]. 


[c] Occupant of vehicle.—(1) In 
an action for injuries sustained when 
plaintiff's husband, driving an auto- 
mobile, attempted to cross a track 
in front of a street car, visible to 
plaintiff while it covered the distance 
of a block, evidence showed plain- 
tiff’s contributory negligence. Fried- 
man v. United Rys. Co. of St, Louis, 
238 S.W. 1074, 293 Mo. 235. (2) Evi- 
dence showed that plaintiff riding 
on a truckeand the driver of the truck 
struck by a street car when making 
a left turn to cross the track did not 
keep a lookout. McQuiston v. Shreve- 
port Rys. Co:, 124 So. 706, 12 La.App. 
277. (3) Occupants of automobile 
having clear view of a track were 
as matter of law guilty of contribu- 
tory negligence barring recovery 
from electric railway for injuries in 
collision with a trolley car. Griffiths 
v. Lehigh Valley Transit Co., 141 A. 
300, 292 Pa. 489. 


[ad] Collision with fire apparatus. 
—Evidence in action for injury in 
eollision of automobile ladder truck 
of a fire department in charge of 
plaintiff, while in demonstration run, 
with defendant’s electric car, at junc- 
tion of streets, showed plaintiff's con- 
tributory negligence in failing to look 
for approaching cars until truck was 
on the rail. Lynch v. Boston Ele- 
fated Ry. Co., 112 N.E. 488, 224 Mass, 


62. [a] Evidence held sufficient: 
(1). To justify the conclusion that 
plaintiff listened carefully for the ap- 
proach of the car, and that his con- 
duct showed due care. Shea y. Lex- 
ington, ete., St. R. Co., 74 N.H. 931, 188 
Mass. 425. (2) To show that the in- 
jured person was guilty of contribu- 
tory negligence in attempting to cross 
in front of an approaching car with- 
out looking. Von Holland vy. Chicago 
City Ry. Co., 148 Ill.App. 320; Ashley 
v. Joline, 126 N.Y.S. 3. (3) To show 
contributory negligence of a pedes- 
trian in crossing without looking. 
Van Meter v. Chicago Rys. Co., 240 


For later cases, developments and changes In the law see Annotations, same title and section number,. 
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that if must have been seen if the person injured 
‘had looked properly, evidence that he did look and 
did not see it is incredible, as a matter of law, as 
being in contradiction of matters of common knowl- 


edge or the laws of nature.°? 


[$ 479] cc. Person Driving or Walking on or 
Where the contributory negligence 


near Track.®4 
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injury.*° 


relied on consists of the failure of a person driving®® : 


IlLApp. 371; West v. Detroit United 
Ry... I2e-NowW. 1701,-,159 —Mich.. 269. 
(4) To establish that pedestrian 
struck by street car while crossing 
street midway in block was clearly 
econtributorily negligent. French v. 
New York Rys. Corporation, 241 N.Y. 
S. 135, 229 App.Div. 136 [aff 175 N.H. 
312, 255 N.Y. 558]. (5) To show con- 
tributory negligence of a pedestrian 
in passing behind a moving car on to 
adjoining track without looking. 
Haynes v. Boston Elevated Ry. Co., 
90 N.E. 419, 204 Mass. 249. (6) To 
show contributory negligence in driv- 
ing across track without looking. 
Underwood v. Oskaloosa Traction & 
Light Co., 187 N.W. 933, 157 Iowa 
352; Willis v. Boston & N. St. Ry. 
Co., 89 N.E. 31, 202 Mass. 463; Wood 
v. Coney Island & B. R. Co., 117 N-Y. 
S. 703, 133 App.Div. 270; Hambly v. 
Bay State St. Ry. Co., (R.I.) 100 A. 
497. (7) To show that any looking 


- and listening by driver of a team be- 


fore attempting to cross track fell 
short of ordinary care. Sandell v. 
Des Moines City Ry. Co., 168 N.W. 
226, 184 Iowa 525. (8) To justify a 
finding that a driver was in the exer- 
cise of ordinary prudence in looking 
and in judging it safe to go on cross- 
ing. Fine v. Connecticut Co., 99 A. 
700, 91 Conn. 327; O’Connor vy. Con- 
necticut Ry. & Lighting Co., 72 A. 
934, 82 Conn, 170; Iveson v. United 
Traction Co: 143° N-Y2S.-.1077,.. 159 
App.Div. 27. (9) To show contribu- 
tory negligence of a driver in failing 
to look again for a car known to be 
approaching. Neubauer v. Nassau 
Electric R. Co., 182 N.Y.S. 20, 191 App. 
Div. 732. (10) To show contributory 
negligence of a pedestrian in not Stop- 
ping to het a car pass. McQuade v. 
Metropolitan St. R. Co., 39 N.Y.S. 335, 
17 Mise. 154. (11) To show contribu- 
tory negligence in failing to stop an 
automobile to permit a car to pass. 
Greenhill v. Connecticut Co., 103 A. 
646, 92 Conn. 560; Miller v. Detroit 
United Ry., 166 N.W. 870, 200 Mich. 
388. 


{b] Evidence held insufficient: 
(1) To sustain a finding of due care 
of a pedestrian who aware of an ap- 
proaching southbound car failed to 
look a third time as he passed behind 
a northbound car. Binder v. Chicago 
City Ry. Co., 175 Tll.App. 503. (2) To 
sustain a verdict against the street 
railway company where plaintiff 
failed to look a second time immedi- 
ately on driving on the track. Frey 
v. Rhode Island Co., 91 A. 1, 37 R.I. 
96, Ann.Cas.1918A 920. 


[ec] Occupant of vehicie.—(1) Evi- 
dence was sufficient, to show that 
plaintiff wife riding in an automobile 
driven by her husband, and injured 
in a collision with a street car at 
a crossing was negligent in not look- 
ing for the car. Pouch v. Staten 
Island Midland Ry. Co., 126 N.Y.S. 
738, 142 App.Div. 16.. (2) Evidence 
was sufficient to show that a guest 
riding in a truck which collided with 
street car was contributorily neg- 
ligent as a matter of law. Hutchin- 
son v. Sioux City Service Co., (Iowa) 
230 N.W. 387. 


{d] Change of evidence on new 
trial.— Where, on the first trial of an 


action for damages from a collision 
with plaintiff's wagon, plaintiff tes- 
tifles that as he was turning on the 
track he looked back once before he 
was run into, but on a second trial 
testifies that he looked back four 
times to determine whether any car 
was approaching, and no satisfactory 
explanation of such change in his evi- 
dence is given, his evidence is not 
worthy of belief, and a judgment in 
his favor is unauthorized. Bang v. 
News: Vork,) vetes ke Con 42 Nees. 
530, 128 App.Div. 134. 


63. Ill—Rose v. Chicago City Ry. 
Co., 199 Ill.App. 600. 


Mass.—Kennedy v. Worcester Con- 
ee St. Ry. Co., 96 N.E. 78, 210 Mass. 
132. 


N.J.—Wolf v. Public Service Ry: 
Co., 142 A. 425, 6 N.J.Misc. 660. 


N.Y.—Golden v. Metropolitan St. R. 
Co., 98 N.Y.S. 848, 49 Misc. 521. 


Ohio.—Cincinnati Tract. Co. Vv. 
Renner, 13 OhioCir.Ct.N.S. 479. 


Pa.—Hill v. Philadelphia Rapid 
Transit Co., 114 A. 634, 271 Pa. 232; 
Lefkowith v. Philadelphia Rapid 
Transit Co., 97 Pa.Super. 600. 


Wash.—Fluhart v. Seattle Electric 
Co., 118 P. 51, 65 Wash. 291 [aff 124 
P, 1127, 69 Wash. 698]. 


Wis.—Schmidt v. Milwaukee Plec- 
tric Ry. & Light Co., 149 N.W. 221, 158 
Wis. 505. 


[a] However, (1) plaintiff’s testi- 
mony that he stopped to look and lis- 
ten for cars, but did not see the one 
that struck him, is not so incredible 
that it should be disregarded, when 
the evidence of the motorman himself 
is that he could not see more than five 
feet ahead of his car, and there is al- 
So evidence that the gong was not 
sounded. Frank v. St. Louis Transit 
Co., 73 S.W. 229, 99 Mo.App. 323. (2) 
In a wagon driver’s action against 
a street railroad for injuries upon be- 
ing struck by ear, driver’s evidence 
that car was a distance of two hun- 
dred feet when he first saw it and 
attempted to cross the track is not so 
incredible as to be disregarded. Edel- 
stein v. Coney Island & B. R. Co., 123 
N.E. 160, 226 N.Y. 168. (3) Where a 
street railway accident with a wagon 
occurred at midnight, at an intersec- 
tion and car with glaring headlight 
approached at a rapid rate of speed, 
that plaintiffs testimony as to ob- 
serving the car at various points could 
not be treated as presenting a mathe- 
matical impossibility. See Gilmore v. 
Philadelphia Rapid Transit Co., 98 A. 
698, 253 Pa. 543. 


[b] Good visibility. —When atmos- 
pheric conditions permit good visibili- 
ty, an automobilist cannot successful- 
ly! contend that he looked for an ap- 
proaching trolley, saw none, and was 
struck the instant he entered the 
tracks. High v. Reading Transit Co., 
97 Pa.Super. 477. 


[ec] Poor visibility.—The fact that 
plaintiff admitted seeing lights in a 
store several doors away in the op- 
posite direction from which a street 
car was coming does not conclusively 
demonstrate that the car was visible 
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or walking®® on or near the track to use due care, 
under general rules®* the evidence must be sufficient 
to show such negligence,®* or absence thereof,®® and 
that such negligence was a proximate cause of the 
Thus, for injuries occasioned by the op- 
eration of a street car, the evidence must be suffi- 
cient to show the contributory negligence,*! or free- 


to him before he stepped on the track 
where the evidence shows that the 
night was dark and the air very fog- 
gy. Farese v. North Jersey St. Ry. 
Co., 74 A, 458, 78 N.J.Law 499 [rev 
69 A. 959, 76 N.J.Law 457]. 


64. Cross references: 


Children and others under disability 
see infra § 480. 


Injuries from obstructions in street 
see supra § 477. 

Last clear chance see infra § 475. 

Person crossing track see supra § 
478. 

Person working in street see supra § 
477. 


Reliance on precautions by defendant 
see supra § 477. 


65. See supra §§ 383-404. 

66. See supra § 367. 

67. See supra § 477. 

68. [a] Evidence held sufficient. 


to show a driver contributorily negli- 
gent in stopping an automobile on the 
track after seeing a car approaching. 
Rothberg v. Philadelphia Rapid 
Transit Co., 97 Pa.Super. 447; Brown 
v. Beaver Valley Traction Co., 94 Pa. 
Super. 7. 


69. [a] Evidence held sufficient: 
(1) To show that the driver of a 
horse and carriage was negligent. 
Malia vy. Lewiston A. & W. St. Ry. 
Co; SUT AL b4Al OT Me 95.25 C2). 2 No. 
show that a wagon driver, struck by 
the overhang of a car, was contribu- 
torily negligent, Sackarnd v. Chica- 
go Rys. Co., 185 Ill.App. 457. ; 


[b] Evidence held insufficient: 
(1) To establish contributory negli- 
gence, Marglolis v. Chicago Rys. 
Co., 205 Tll. App. 286. (2) To establish 
due care of an automobilist stalled 
on the tracks on a road under con- 
struction which plaintiff should not 
have driven on. Jelley v. Androscog- 


gin & K. Ry. Co., 123 A. 900, 123 Me. 
567. 
[ce] Occupant of vehicle.—Kvi- 


dence was sufficient to show due care 
on the part of a gratuitous passenger 
in an automobile. Johnson v. Chicago 
Surface Lines, 209 I1l.App. 26. 


70. See infra § 483. 


71. [a] Evidence held sufficient: 
(1) To sustain a finding of due care. 
Callett v. Central California Traction 
Co., 171 P. 984, 36 Cal.App. 240; Henry 
v. Epstein, 95 N.E. 275, 50 Ind.App. 
660; Farrar v. Metropolitan St. Ry. 
Co., 155 S.W. 439, 249 Mo. 210. (2)e 
To establish a prima facie case of 
plaintiff's freedom from contributory 
negligence. Maness v. Joplin & P. 
Ry. Co., 130 S.W. 87, 149 Mo.App. 259. 
(3) To sustain a finding of contribu- 
tory negligence. Brown v. Milwau- 
kee Electric Ry. & Light Co., 133 N.W. 
589, 148 Wis. 98. (4) To show that 
a driver of an automobile was not 
reckless or negligent in attempting 
to turn at a right angle into street 
on which car tracks were when he 
saw a street car almost a block away. 
Maritzky v. Shreveport Rys. Co., 81 
So. 253, 144 La. 692. (5) To show due 
care where a driver of an automobile 
was struck by a car from behind 
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dom therefrom?? of the driver of a vehicle proceed- 
ing in the same direction on, astride, or alongside 
the track; or contributory negligence,** or freedom 
therefrom? of a driver proceeding in the opposite 


direction. 


[§ 480] dd. Children and Others under Disabili- 
On the question of contributory negligence 


ty.' 5 


after having turned in on the street 
from an intersection. Koch v. City of 
Seattle, 194 P. 572, 113 Wash. 583; 
Alshuler v. Milwaukee Wlectric Ry. & 
Light Co., 173 N.W. 304, 169 Wis. 
477. (6) To sustain a finding that a 
driver of an automobile was not neg- 
ligent where a collision occurred as 
the street car turned into an inter- 
secting street. W. S. Conrad Co. v. 
St. Paul City R. Co., 153 N.W. 256, 
130 Minn. 128. (7) To show contribu- 


' tory negligence of a motorcycle rider, 


\ 


who was struck by the rear of a street 
car after the front of the car had 
safely passed him. Hamilton v. Bir- 
mingham Ry., Light & Power Co., 73 
So. 950, 198 Ala. 630. (8) To show 
contributory negligence of a driver 
struck by a car from the rear immedi- 
ately after turning on to track from 
an intersecting street. Lefkowith v. 
Philadelphia Rapid Transit Co., 97 Pa. 
Super. 600.’ (9) To show that plain- 
tiff, who was driving longitudinally 
with the track, was guilty of contrib- 
utory negligence in failing to look and 
listen before turning on to the track. 
Melun v. N. O. Public Serviee, 123 So. 
373, 11 La.App. 338; Bane v. Pitts- 
burgh Rys. Co., 90 A. 201, 243 Pa. 
427; San Antonio Public Service Co. 
v. Tracy, (Tex.Civ.App.) 221 S.W. 637; 


Virginia Ry. & Power Co. v. Leland, 


129 S.B..700, 143 Va. 920. (10) To 
show contributory negligence of a 
driver struck by a street car from the 
rear as he was clearing the track 
after having signaled the motorman 
to proceed. Taormino v. Johnstown 
Traction Co., 153 A, 149, 302 Pa. 264. 


[b] Evidence held insufficient: 
(1) To warrant a ruling that a 
motorist struck by a trolley car 
emerging from a right of way was 
contributorily negligent. Newton v. 
Worcester Consol. St. Ry. Co., (Mass.) 
174 N.E. 135. (2) To sustain a ver- 
dict for a truck helper who jumped 
from the truck ahead of a car into 
the path of the car. Markowski v. 
Public Service Ry. Co., 135 A. 788, 5 
N.J.Mise. 182. 


72. [a] Evidence held sufficient: 
(1) To show contributory negligence. 
Johnson Oil Refining Co. v. Gales- 
burg Ry., Lighting & Power Co., 200 
Tll.App. 392. (2) To sustain a finding 
of contributory negligence of a motor- 
cycle rider who was injured in colli- 
sion with a passenger alighting from 
the car at an intersection, Becker vy. 
Chieago Rys. Co., 216 Ill.App. 324, 
(3) To sustain a finding that a driver 
was guilty of contributory negligence 
in slowing down his speed without 
giving warning to street car behind 
him. Catrone v. Rhode Island Co., 
(R.1.) 94 A. 695. (4) To show con- 
tributory negligence of a driver who 
eut across the track in front of car 
at his rear. Green v. Rhode Island Co., 
(R.1.) 73 A. 308. (5) To justify a find- 
ing of freedom from contributory neg- 
ligence of a driver. Wanamaker v. 
Chicago City Ry. Co., 202 Ill.App. 122; 
Oram v. Peterkin, 193 Ill.App. 150; 
Hall v. Bay State St. Ry. Co., 105 N.E. 
434, 218 Mass. 119; Seifter v. Brook- 
lyn Heights R. Co., 66 N.Y.S. 1107, 
55 App.Div. 10 [rev on facts 62 N.E. 
349, 169 N.Y. 254]. 
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of contributory 


[b] Evidence held insufficient: 
(1) To show that the driver of a 
wagon on turning on to the track and 
proceeding in the same direction as a 
street car was exercising due care. 
Mesite v. Connecticut Co., 74 A. 684, 
82 Conn. 403; Beeler v. Danville, Ur- 
bana & C. Ry. Co., 171 Dll.App. 258. 
(2) To show due care in: turning a 
team suddenly from the street di- 
rectly in front of a car. Bell v. East 
St. Louis & S. Ry. Co., 197 IllLApp. 83. 
(3) To show plaintiff's freedom from 
contributory negligence in striking 
the rear end of a street car. Small v. 
yeettaer 2 Co., 146 A, 850, 109 Conn. 

Ee 


73. [a] Evidence held sufficient: 
(1) To show contributory negligence. 
Reid v. Reading Transit & Light Co., 
66 Pa.Super. 101. (2) To show con- 
tributory negligence in turning an au- 
tomobile to the left instead of to the 
right en meeting a street car. Athens 
Ry. & Electric Co. v. McKinney, 86 
S.E. 83, 16 Ga.App. 741. (3) To sus- 
tain a verdict of contributory neg- 
ligence in running an automobile into 
the middle of a car proceeding in the 
opposite direction. Busch v. Los 
Angeles Ry. Corporation, 174 P. 663, 
178 Cal. 536, '2 A-L.R. 1607. 


[b] @ccupant of vehicle.—In an 
action against a street railroad for 
injuries from striking an automobile 
on meeting it turning in from an in- 
tersecting street, in which plaintiffs 
were riding as guests of the owner 
and driver, evidence warranted a find- 
ing that they were not guilty of con- 
tributory negligence. Hermann v. 
Rhode Island Co., (R.I.) 90 A. 813. 


74. [a] Evidence held sufficient: 
(1) To show contributory negligence 
of a wagon driver in failing to keep a 
lookout for a car and to leave the 
track before meeting the car. Hseher 
v. Buffalo & Lake Erie Traction Co., 
115 N.H. 445, 220 N.Y. 248, (2) To 
show contributory negligence of an 
automobile driver when struck by a 
southbound car after turning out to 
pass a standing northbound car at 


an intersection. Ditewig v. Peoria 
Ry. Co., 160 Ill.App. 300. 
[b] Evidence held insufficient: 


(1) To show freedom from contribu- 
tory negligence of a driver on pass- 
ing from behind a northbound ear and 
struck by a southbound car. Lexing- 
ton Motor Co. v. Union Ry. Co. of 
New York City, 171 N.Y.S. 311. (2) 
Testimony of defendant’s employees 
that the distance between an east- 
bound car approaching a wagon on 
its track going in a westerly direction 
was twenty-five feet was incredible 
where the evidence undisputably 
showed that the car struck the left 
front wheel of the wagon as it was 
clearing the eastbound track. Charles 
v. New York Rys, Co., 173 N.Y.S, 436. 


75. Cross references: 
Child defined with respect to age see 
Child § 3. 
Last clear chance see supra § 475. 
Presumption of due care by chil- 


dren see supra § 447; Negligence 
§§ 546-560, 763-766. 
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[9§ 479-480 


of a child or other persons under disability’® the 
evidence must be sufficient to show the existence 


negligence,77 and that such negli- 


gence was a proximate cause of the injury.”* Thus, 
as to children, the evidence must be sufficient to 
show contributory negligence,’ -or freedom there-- 


Sufficiency of evidence: 
In actions by parent for: 


Injuries to child generally see 
Parent and Child § 128. 


Wrongful death of child generally 
see Death §§ 175, 176. 


‘To show infancy see Infants § 346. 


76. Care required by such persons 
see supra §§ 405, 406; Negligence §§ 
546-560. 

77. See infra text and notes 77- — 
80. 


[a] Aged person.—In an action for 
injuries to a woman eighty-six years 
old, who was struck when crossing a 
street ahead of a street car running 
at an unreasonable, speed testimony 
by an eyewitness supported a spe- 
cial finding that plaintiff did not look 
before entering the danger zone, as 
against a contention that it was con- 
trary to the established physical 
facts. Pinz v. Milwaukee Electrie Ry. 
& Light Co., 176 N.W. 67, 171 Wis. 11. 


[b] Intoxicated persons.—(1) Evi- 
dence that driver and passenger of 
automobile which collided with street 
car had been drinking, although not 
actually intoxicated, has bearing on 
question of their negligence in ap- 
proaching street intersection at mid- 
night, their opportunities for observa- 
tion, and speed at which automobile 
was operated. Szpyrka v. Interna- 
tional Ry. Co., 210 N.Y.S. 553, 213 App. 
Div. 390. (2) In an action to recover 
for injuries received by being struck 
by a trolley car, where the preponder- 
ance of the evidence showed that 
plaintiff had been seen intoxicated 
shortly before the accident, and the 
negligence of defendant was based 
substantially on plaintiffs uncor- 
roborated story, which appears in- 
consistent with the situation in which 
he was found after the accident, and 
which, even if true, discloses negli- 
gence on his part, verdict for plaintiff 
will be set aside. Anderson v. Pub- 
lic Service Corp. of New Jersey, 73 
A. 840, 78 N.J.Law 285. 


78. See infra § 483. 


79. [a] Evidence held sufficient: 
(1) To show contributory negligence 
of an “intelligent, robust, stout and 
very bright” girl of eleven years and 
nine months, Hargus v. New Orleans 
Publie Service, 118 So. 847, 9 La.App. 
117. (2) To sustain a finding that a 
boy of six years of age was guilty 
of contributory negligence in running 
in front of an approaching car while 
he was playing in the street. Godfrey 
v. Boston Elevated Ry. Co., 102 N.E. 
652, 215 Mass. 432. (3) To sustain a 
finding that a child was not guilty of 
contributory negligence in attempting 
to cross the tracks in front of an ap- 
proaching car. Cameron vy. Duluth- 
Superior Traction Co., 102 N.W. 208, 
94 Minn. 104. (4) To show that a girl 
of six and one-half years exercised 
that degree of care which the ordi- 
narily prudent child under the same 
circumstances would have exereised. 
Purcell v. Boston Hlevated Ry, Co; 
97 N.E. 626, 211 Mass. 79. (5) To 
show that due care was exercised by 
a boy of six or seven years of age 
when struck on erossing behind an- 


For later cases, developmonts and changes in the law see Annotations, same title and section number, 


an 


§§ 430-482] | 


situation. 


[§ 481] ee. Violation of Municipal Ordinances 
and Regulations. On the question of contributory 
negligence of a person in violating a municipal or- 
dinance or regulation,®’! under general rules*? the 
evidence must be sufficient to prove such violation,®* 
and that such negligence was a proximate cause of 


the injury.§¢ 


other car. Prendergast v. Boston Ele- 
vated Ry. Co., 122 N.E. 318, 232 Mass. 
409. (6) To warrant a finding that 
a boy of seven years of age was not 
negligent in attempting to cross the 
street when a car two hundred fifty 
feet away was approaching. Giac- 
cobe v. Boston Elevated Ry., 102 N.E. 
322, 215 Mass. 224. F 


{b] Evidence held insufiicient to 
show conclusively that a boy of eleven 
years was negligent in crossing a 
street car track without observing the 
approach of the car by which he was 
injured. Hughes v. Minneapolis St. 
Ry. Co., 178 N.W. 607, 146 Minn. 475; 
Hughes v. Minneapolis St. R. Co., 178 
N.W. 605, 146 Minn. 268. 


80. [a] + Evidence held snufiicient: 
(1) To establish contributory negli- 
gence of a boy of eleven years of age 
in the fifth grade in schceol injured 
by running on the track a few feet in 
front of an approaching car.  Jolli- 
more v. Connecticut Co., 85 A. 373, 86 
Conn. 314. (2).To show that a child 
of five years and three months exer- 
ecised that degree of care which the 


ordinarily prudent child of his or her] 


age would have exereised under the 
same conditions. Grant v. Bangor 
Ry. & Blectric Co., 83 A. 121, 109 Me. 
133. (3) To sustain a finding of due 
care of a boy nine years and nine 
months of age in attempting to cross 
the track after a ball when he saw a 
car two hundred and fifteen feet away 
approaching. Quinlan v. Richmond 
Light & R. Co., 117 N.Y.S. 641, 133 
App.Div. 402. (4) To support a ver- 
dict that a bicycle rider of fifteen 
years of age was using due care on 
crossing a track which crossed a 
highway at a slight angle where the 
view of the car was obstructed and 
the car was travelling at a high speed 
without sounding a warning. Lo- 
eander v. Joliet & Eastern Traction 
Co., 225 Ill.App. 143. 


[b] Evidence held insufficient: 
(1) To show that a child of six years 
who was injured was of sufficient in- 
telligence or capacity to exercise any 
eare for his own safety, especially in 
view of the presumption that defend- 
ant obeyed the law and _ exercised 
greater care at crossings frequented 
by school children than at the ordi- 
nary crossing, where the child was 
injured. Chicago City 2 ACOnaBY., 
Tuohy, 63 N.E. 997, 196 Ill. 410, 58 
L.R.A. 270 [aff 95 Ill.App. $14]. (2) 
To show that a boy of twelve years 
and in the sixth grade in school exer- 
cised the degree of care that might be 
reasonably expected of him on cross- 
ing the track. Seisler v. Joline, 120 
N.Y.S. 54. 


" 81. See supra § 363. 
g2. See supra § 477. 


83. [a] Evidence held sufficient: 
(1) To show contributory negligence 
in turning an automobile to the left 
in violation of a statute requiring ve- 
hicles on meeting to turn to the right. 
Athens Ry. & Blectric Co. v. MeKin- 


from,*° that a child is of sufficient age and intelli- 
gence to appreciate the danger, and that he used or 
failed to use the care which an ordinarily prudent 
child of the same capacity would use in the same 
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General. 


8 
general rules,®? 
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[§ 482] (k) Proximate Cause of Injury*°—aa. In 
In order to sustain a recovery, plaintiff, 
on whom rests the burden of proof,’* must, under 


show by a preponderance of the 


evidence that defendant bore a relationship to the 


cause of the injury,** that it was negligent,®® and 
that its act or omission was the proximate cause®” 
of the injury complained of.®* 
as the existence of defendant’s negligence,®? or 
plaintiff’s contributory negligence,?* may be shown 
by circumstantial evidence,®* which must be of such ~ 


This fact, as well 


strength and character as to warrant an inference 


ney, 86 S.E. 838, 16 
To show that an 
turning in from an_ intersecting 
street, was not running over ten 
miles an hour in violation of a speed 
ordinance. Maritzky v. Shreveport 
Rys. Co., 81 So. 253, 144 La. 692. (3) 
To sustain a finding that contributory 
negligence of plaintiffs’ driver in fail- 
ing to comply with Gen. St. (1913) §§ 
2632, 2635, was not. established. 
Hisenmenger v. St. Paul City Ry. Co., 
147 N.W. 4380, 125 Minn. 399., (4) To 
show that plaintiff. was not driving in 
violation of an ordinance providing 
that no vehicle shall use a street rail- 
road track when driving in a con- 
trary direclion to the cars running on 
the track, except for the purpose of 
crossing or avoiding other vehicles, 
Schroeder v. St. Louis Transit Co., 85 
S.W. 968, 111 Mo.App. 67. (5) To 
warrant an inference that a wagon 
struck by a street car while being 
driven along street railroad tracks 
carried a tail light as required by or- 
dinance. Indianapolis & Cincinnati 
Traction Co. v. Senour, 122 N.E. 772, 
71 Ind.App. 10. 


84. See infra § 483. 


85. Cross references: 
Cen teibutony. negligence see supra §§ 


Ga.App. 741. (2) 
automobile, after 


° 


Last clear chance see supra § 475. 
Injury to passenger of street rail- 
road see Carriers § 1451. 


Wrongful death see Death § 176. 
86. See supra § 444. 
87. See Negligence §§ 835-837. 
88. See supra § 461. 
89. See supra § 464. 


90. Proximate cause in general see 
supra § 358; Negligence §§ 477-499. 


91. Swayne v. Connecticut Co., 85 
A. 634, 737, 86 Conn. 439; Warner v. 
St. Louis, etc., R. Co., 77 S:W. 67, 178 
Mo. 125. 


[a] Evidence held sufficient: (1) 
To show that the motorman’s negli- 
gence contributed directly to plain- 
tiff’'s injury. Keena v. United Rail- 
roads of San Francisco, 239 P. 1061, 
197 Cal. 148; Horgan v. Jones, 63 P. 
835, 181 Cal. 521. (2) To warrant/a 
finding that the motorman’s negli- 
gence proximately caused a collision 
with a motor truck, resulting in in- 
jury to passenger. Denver Tramway 
Corporation v. Gentry, 256 P, 1088, 82 
Colo. 51. (3) To show that the injury 
to a guest in an automobile, found 
lying in the street with a fractured 
skull after the accident, was proxi- 
mately caused by a collision between 
the automobile and a _ street car. 
Keinath v. Bullock, 110 A. 755, 267 Pa. 
589. (4) To support a judgment for 
plaintiff suing for injuries when 
street car door fell on a motorcycle 
after a street car collided with a 
truck. Gonzalez v. Philadelphia 
Rapid Transit Co., 97 Pa.Super. 351. 
(5) To support a finding that the 
death of a person thrown from a vehi- 


cle and onto a street car track was 
caused by a car running over her. 
Fisher v. Waupaca Electric Light & 
Ry. Co., 124 N.W. 1005, 141 Wis. 515. 
(6) To sustain a finding that negli- 
gence of defendant was not the proxi- 
mate cause of the injury by a calli- 
sion. Lightfoot v. Winnebago Trac- 
tion Co., 102 N.W. 30, 123 Wis. 479. 


[b] Evidence held insufficient: 
(1) To prove that defendant’s .negli- 
gence was the proximate cause of the 
injury. Dewez v. Orleans R. Co., 39 
So. 433, 115 La. 482; Gannon v. New 
Orleans City, etc:, R. Co., 20 So. 223, 
48 La.Ann. 1002; Zancanella v. Oma- 
ha & C. Bor Stu Re Col, 148 ON OW ts: 
96 Neb. 596; Ruppert v. Brooklyn 
Heights R. Co., 47 N.E. 971, 154 N.Y. 
90; Hazel v. People’s Pass. R. Co., 18 
A. 1116, 132 Pa. 96; Hasnees v. Phila- 
delphia Rapid Transit Co., 23 Pa.Dist. 
649. (2) Testimony of plaintiff and 
two others that after a collision of a 
motoreycle with a street car, and 
after the ear had come to a stop, his 
leg was broken by a starting and for- 
ward movement of the street car, 
while he was in front of it and the 
motorcycle trying to disengage the 
motorcycle and the fender, was so 
inconsistent with what reasonable 
men would expect and with the tes- 
timony of other witnesses as to be 
insufficient to support a verdict for 
plaintiff. Hall v. Cumberland County 
Toe & Light Co., 122 A. 418, 123 Me. 
202. 


[ec] Unavoidable aecident.—In an 
action for the death of a passenger in 
an automobile, resulting from a col- 
lision with a street car, evidence was 
sufficient to sustain’ a finding that 
death was due to an unavoidable ac- 
cident. Suttle v. Texas Hlectric Ry... 
(Tex.Civ.App.) 272 S.W. 256. 


[d] Where cart and car were mov- 
ing side by side in the same course 
with a short space between them, and 
there was a collision in which the 
cart struck the side of the car, a ver- 
dict finding that the accident was 
caused by the action of the driver of 
the cart in suddenly veering was 
proper. Rombach v. Crescent City R. 
Co., 23 So. 604, 50 La.Ann. 478. 


fe] Where plaintiff can prove 
nothing except that he believes that 
he was struck by one of the horses of 
the car, but how or by whose fault 
he is unable to make clear, he cannot 
recover. Boetgen v. New York, etc.,. 
R. Co., 50 N.Y.S. 331 [rev on facts 55. 
N.Y.S. 847, 36 App.Div. 460]. 

$2. See supra § 464. 

96. See supra § 477. 

94  Cal.—Keena v. United Rail- 
roads of San Franciseo, 239 P. 1061, 
197 Cal. 148; Ross v. San Francisco- 
Oakland Terminal Rys. Co., 191 P. 
703, 47 Cal.App. 753; Leninger v. San 
Franeisco, V. & N. V. R. Co., 123 P. 
235, 18 Cal.App. 411. 


Conn.—Morse v. Consolidated R. 
Co.,.11 A. 5535-81 Connw3 95° 


Mo.—Hoagland v. Dunham, (Mo. 
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or reasonable probability, from the facts proved, 
that defendant’s negligence caused the injury ;°° and 
such evidence is not sufficient if it merely raises a 
surmise or conjecture that such was the fact.°® 

The above rules as to the 
weight and sufficiency of the evidence apply in ac- 


Application of rules. 


App.) 186 S.W. 1145; Battles v. Unit- 
ed Rys. of St. Louis, 161 S.W. 614, 178 
Mo.App. 596; Schmidt v. St. Louis 
Transit Co., 120 S.W. 96, 140 Mo.App. 
182. 


Pa.—Mars v. Philadelphia Rapid 
ransit Co., 154 A, 290,303 .Pa. 80. 


Eng.—Craig v. Glasgow Corpora- 
tion, 35 "LER. 214. 


95. Schmidt v. St. Louis Transit 
Co., 120 S.W. 96, 140 Mo.App. 182. 


$6. Morse v. Consolidated R. Co., 
71 A. 553, 81 Conn. 395; Hall v..Cum- 
berland County Power & Light Co., 
122 A. 418, 123 Me.’ 202; Warner v. 
St. Louis, etc., R. Co., 77 S.W. 67, 178 
Mo. 125; Blythe v. United Rys. Co. 
of St. Louis, (Mo.App.) 211 S.W. 695; 
Battles v. United Rys. Co. of St. 
Louis, 161 S.W. 614, 178 Mo.App. 596; 
‘Varn v. Butte Electric Ry. Co., 249 P. 
1070, 77 Mont. 124. 


97. See infra this section. 


/98 fa] Evidence held sufficient: 
(1) To show that the defective pave- 
ment near the track caused decedent 
to fall in front of approaching car. 
‘Callanan v. United Rys. Co. of St. 
Louis, (Mo.App.) 263 S.W. 443. (2) 
To justify a finding that an obstruc- 
tion placed by defendant in the street 
directly caused the death of a boy 
driving a wagon. Dugdale v. St. 
Joseph Ry., Light, Heat & Power Co., 
189 S.W. 830, 195 Mo.App. 243. (3) To 
justify a finding that an obstruction 
placed by defendant in the street di- 
rectly caused the death of a boy driv- 
ing a wagon. Dugdale v. St. Joseph 
Ry., Light, Heat & Power Co., 189 S. 
W. 830, 195 Mo.App. 248. 


[b] Evidence held insufficient.—In 
an action against a street car com- 
pany for personal injuries by falling 
from the rear of a wagon onto the 
street by reason of a hole in the 
street, evidence was insufficient to 
show by a preponderance the cause of 
the accident so as to make out a case. 
Hayden v. Joline, 122 N.Y.S. 629, 137 
App.Div. 755. | 


99. [a] Evidence held sufficient: 
(1) To show that a raised rail of the 
track was the proximate cause of the 
accident. Adams vy. Iola Electric Ry. 
":Co., 149 .P. 700, 95 Kan..781.°- (2). To 
show that an accident was caused by 
the wheels of a wagon coming in con- 
tact with a rail of the track not pro- 
tected by solid material.. Kincaid v. 
Walla Walla Valley Traction Co., 106 
P. 918, 57 Wash. 334, 135 Am.S.R. 982. 


1. [a] Brakes.—(1) Evidence was 
insufficient to show that defective 
brakes on a street car were not the 
proximate cause of a pedestrian’s in- 
juries since the car was stopped as 
quickly as might be expected had the 
brakes been in order. Slipper v. 
Seattle Electric Co.,.128 P. 233, 71 
Wash. 279. (2) HWvidence insufficient 
to show that the defective condition 
of the brake contributed to the in- 


jury. Gannon v. New Orleans City, 
ete., R. Co., 20 So. 223, 48 La.Ann. 
1002. 

[b] Fender.—In an action for in- 


juries to a pedestrian run over when 
he fell in front of a street car in an 
attempt to avoid an automobile, evi- 
dence was sufficient to justify a find- 
ing that the absence of a fender and 


‘cause of plaintiff’s injuries. 
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suitable sand equipment was 
proximate cause of the injury. 
nold v. Ft. Dodge, D. M. & S. R. Co., 
173 N.W. 252, 186 Iowa 538. 


{[c] EHeadlights.—(1) Evidence was 
insufficient to support a judgment for 
a motorist for damages in collision 
with street car, alleged to be due to 
a blinding headlight. Fontaine v. 
Pittsburgh, Mars & Butler Ry. Co., 91 
Pa.Super. (2) Where the light 
was sufficient to enable a person near- 
ly a block away to see an approaching 
car, the fact that a car striking a per- 
son stepping on the track had no 
headlight was immaterial on the issue 
of actionable negligence. Plinkiewisch 
v. Portland Ry., Light & Power Co., 
UL GP 1 bl, oe Or: 7499- 


{d] Trolley rope.—Evidence was 
sufficient to show that the striking of 
a pedestrian by a Swinging loop of 
the trolley rope attached to defend- 
ant’s car, and not plaintiff’s contribu- 
tory negligence, was the proximate 
l Sallee v. 
United Railroads of San Francisco, 
180 P. 74, 40 Cal.App. 51. 


2. [a] Evidence held sufficient: (1) 
To sustain a finding that a street car 
actually struck a wagon loaded with 
hay and caused it to turn over. Cor- 
pus Christi Street & Interurban Ry. 
Co. v. Kjellberg, (Tex.Civ.App.) 201 
S.W. 1032. (2) To warrant a finding 
of direct causal connection between 
the negligence causing the derailment 
and the injury. Kalver v. Metropoli- 
tan St. Ry. Co., 148 S.W. 130, 166 Mo. 
App. 198. 


[b] Evidence held insufficient: 
(1) To show that the car was so op- 
erated as to be the direct and sole 
cause of the fright of the horse, 
which resulted in plaintiff’s injuries. 
McKinney v. United Traction Co., 19 
Pa.Super. 362. (2) To justify a find- 
ing that the derailment of a car, 
which struck plaintiff, was caused by 
defendant’s negligence in leaving a 
switch open at a curve. Chicago City 
Fs Os v. Bruley, 74 N.E. 441, 215 Ill. 
464, 


3. [a] Evidence held sufficient: 
(1) To show that excessive speed was 
the proximate cause of the injury. 
Gackstetter v. Market St. Ry. Co., 
(Cal.App.) 280 P. 154 [op superseded 


285 P. 409, 104 Cal-App. 89]; Lininger 
v. San? Pancisco ys Vi GarNa V.. Ra'Co., 
123) -PesH235e5 18 Cal. App... 4445) Fin- 


dianapolis Traction & Terminal Co. v. 
Vaughn, 117 N.E. 678, 65 Ind.App. 
581; Schmidt v. St. Louis Transit 
Co., 120 S.W.. 96; 140 Mo.App. 182; 
McManus v. Butte Electric Ry. Co., 
219 P. 241, 68 Mont. 379; Cincinnati 
Traction Co, v. Corcoran, 162 N.E. 791, 
28 OhioApp. 453; Virginia Ry. & Pow- 
er Co. v. Oliver, 112 S.H. 841, 183 Va. 
342. (2) A finding that the excessive 
speed of the car proximately caused 
the collision was sustained especial- 
ly in view of plaintiff's testimony 
that she was struck by the south 
wheel of the car. Blyston-Spencer v. 
United Rys. Co. of St. Louis, 132 S.w. 
1175, 152 Mo.App. 118. (3) To show 
that the excessive speed was the 
proximate cause of the injury where 
a wagon was just clearing the track. 
Farrar _v. Metropolitan St. Ry. Co., 
155 S.W. 439, 249 Mo. 210; Keeney v. 
Wells, 257 S.W. 1075, 214 Mo.App. 79. 


[§ 482 


tions for injuries by reason of negligence with re- 
speet to a violation of an ordinance or statute,°* 
the condition of the street®’ or tracks,®® the condi- 
tion or equipment of the car,1 or with respect to 
the management and operation of the car? as to 
speed,® warnings,* or duty to keep a vigilant watch.* 


(4) To show that excessive speed was / 


the proximate cause of the death of a 
boy who fell on the track on account 
of defective pavement. Callanan v. 
United Rys. Co. of St. Louis, (Mo. 
App.) 263 S.W. 443. (5) To show that 
unlawful speed of street car which 
collided with rear end of plaintiff’s 
wagon was proximate cause of the 
collision. Gardner v. Wells, (Mo. 
App.) 268 S.W. 412. (6) To warrant 
a finding that the negligence of the 
motorman in running a car over a 
crossing at the rate of twenty miles 
per hour without ringing the bell was 
the proximate cause of the injury. 
Hoagland v. Dunham, (Mo.App.) 186 
S.W: 1145. (7) To warrant a find- 
ing that the negligence as to crossing 
warning and speed of interurban 
proximately caused a collision. Tex- 
as Hlectric Ry. Co. v. Texas Employ- 
ers’ Ins. Ass’n, (Tex.Civ.App.) 9 S.W. 
(2d) 185. (8) To show that the cause 
of the collision was the moving of the 
wagon into the car after the car had 
partly passed and not the speed of the 
ear. Higgins sv Portland RoiCoas ano 
A. 289, 106 Me. 39. 


[b] Evidence held insufficient: (1) 
To show that the speed of the car was 
the proximate cause,of the injury 
where plaintiff drove onto the track 
in front of approaching car. Swayne 
v. Connecticut Co., 85 A. 634, 737, 86 
Conn. 439. (2) To show that the ex- 
cessive speed proximately caused the 
death of a person who darted onto the 
tracks. Mobile Light & R. Co. v. 
Roberts, 68 So. 815, 192 Ala. 486; Bat- 
tles v. United Rys. Co. of St. Louis, 
161 S.W. 614, 178 Mo.App. 596. 


4. [a] Evidence held sufficient: (1) 
To show that the failure to sound a 
warning was the proximate cause of 
the injury. Lininger v. San Francis- 
CO, V.S& WN. V2 Re Con Pa sae 
Cal.App. 411; Indianapolis Traction & 
Terminal Co. v. Vaughn, 117 N.E. 673, 
65 Ind.App. 581;  Argeropoulos v. 
Kansas City Rys. Co., 212 S.W. 369, 
201 Mo.App. 287; Austin St. Ry. Co. 
v. Begkham, (Tex.Civ.App.) 274 S.W. 
1008. (2) To show that defendant’s 
negligence in starting its car around 
a curve at a street intersection with- 
out warning and lookout was the 
proximate cause of a collision with an 
automobile. Gulessarian v. Madison 
Rys. Co., 179 N.W. 573, 172 Wis. 400, 
15 A.L.R. 406. 


[b] Evidence held insufficient to 
show that the failure to sound a gong 
was the proximate cause of the death 
of a boy who darted on to the tracks. 
Battles) ‘v. United -Riys." Co.) of jSt! 
Louis, 161 S.W. 614, 178 Mo.App. 596., 


5. [a] Bvidence held sufficient to 
show that the failure to Keep a look- 
out was the proximate cause of the 
injury. Cincinnati Traction Co. v. 
Schmidt, 153 N.E. 274, 22 OhioApp. 
413; Skidmore v. City of Seattle, 244 
P. 545, 1388 Wash. 340; Craig v. Glas- 
gow Corporation, 35 T.L.R. 214. 


{[b] Evidence held insufficient 
where an injured person stepped on 
the track in front of an approaching 
ear, evidence that the motorman 
failed to keep a lookout was not the 
proximate cause of the injury. 
Schooley v. Fresno Traction Co., 206 
P. 481, 56 Cal.App. 705; Whiteker v. 
Wichita R. & Light Co., 265 P. 1103, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


| §§ 482-485] 


Violation of statute or ordinance. Since no lia- 
bility attaches unless the violation of a statute or 
ordinance is the proximate cause of the injury,®7 
plaintiff, to sustain its burden of proof, must show 
by a preponderance of the evidence that the viola- 
tion was the proximate cause of the injury.’ Thus 
the causal connection must be sufficiently proved 
between the injury and a violation of an ordinance 
with regard to speed,® or the duty to keep a vigi- 
lant watch,*® to equip the car with a fender, or to 
keep the street in repair.?2 


Violation of rules of company. Where plaintiff 
relies on the failure of an employee to adhere to a 
rule of the company*® the evidence must be sufficient 
to show a violation of the rule,!* and that such vio- 
lation was the proximate cause of the injury.2> 


[§ 483] bb. Contributory Negligence.1® On the 
question of plaintiff’s negligence!’ the evidence must 
be sufficient to show that such negligence was a prox- 
imate cause!® of the injury complained of.19 Thus 
the evidence must be sufficient to show that the con- 
tributory negligence of the injured person was the 
proximate cause when the injury results from walk- 
ing?° or driving?! across the track. Where the 
evidence shows that a collision occurred by reason 
of plaintiff being in a place of threatened danger, 


125 Kan. 683; Lee Wing v. N. O. Pub- 
lie Service, 132 So. 526, 16 La.App. 3; 


Haffey v. Metropolitan St. Ry. Co., 12. [a] 
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P. 850, 63 Or. 478. 
Evidence held sufficient 
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to which his own negligence has exposed him, in 
the absence of rebutting evidence the court may 
infer that the injury received was the proximate 
result of plaintiff’s want of due care.22  Notwith- 
standing the negligence of the injured person tha 
evidence may be sufficient to sustain a verdict for 
plaintiff where it is shown that defendant’s sub- 
sequent negligence was the proximate cause of the 
injury.?° 

[§ 484] i. Questions for Court and Jury*24—(1) 
In General. In an action for injuries caused by the 
management or operation of a street railroad, as in 
other civil actions,?® questions of law are ordinarily 
to be determined by the court, and questions of 
fact are to be determined by the jury under proper 
instructions from the court.?® 


[§ 485] (2) As Dependent on Nature and State 
of Proof.’ In accordance with the rules applicable 
in other civil cases,?® if there is any evidence from 
which the jury, in an action for injuries resulting 
from the management or operation of a street rail- 
road, might justifiably find the existence or nonex- 
istence of facts in issue, and the evidence is disputed, 
or if undisputed is such that reasonable minds might 
arrive at different conclusions therefrom, the issues 
should be submitted to the jury under appropriate 


eastbound car. Battles v. United Rys. 
Co. of St. Louis, 161 S.W. 614, 178 Mo. 
App. 596. 


135 S.W. 987, 154 Mo.App. 498. 


6-7. 
479. 


8 Schmidt v. St. Louis Transit 
Co., 120 S.W. 96, 140 Mo.App. 182. 


9. Callanan v. United Rys. Co. of 
St. Louis, (Mo.App.) 232 S.W. 213. 


[a] Evidence held sufficient to 
show that a violation of a speed ordi- 
nance was the proximate cause of the 
injury. (1) Ten miles. Gardner v. 
Wells, (Mo.App.) 268 S.W. 412. (2) 
Fifteen miles. Gackstetter v. Market 
St. Ry. Co., (Cal.App.) 280 P. 154 
[op superseded 285 P. 409, 104 Cal. 
App. 89]; Callanan v. United Rys. of 
St. Louis, (Mo.App.) 263 S.W. 443; 
Keeney v. Wells, 257 S.W. 1075, 214 
Mo.App. 79; Byston-Spencer v. United 
Rays. (Co. .of St, Wouis, 132° Sow. 1175, 
152 Mo.App. 118; Schmidt v. St. Louis 
Transit Co., 120 S.W. 96, 140 Mo.App. 
182; McManus v. Butte Electric Ry. 
Co4- 289) P. (2415-68 -Mont.-379s.. °(3); 
Twenty miles. Farrar v. Metropoli- 
tan St. Ry. Co., 155 S.W. 439, 249 Mo. 
210. 


[b] Evidence held insufficient to 
show that a violation of a speed ordi- 
nance was the proximate cause of the 
injury. Battles v. United Rys. Co. of 
St. Louis, 161 S.W. 614, 178 Mo.App. 
596 (fifteen miles). 


10. [a] Evidence held sufficient 
to show a causal connection between 
- the violation of a vigilant watch ordi- 
nance and plaintiff’s injury. Keeney 
Me Wells, 257 S.W. 1075, 214 Mo.App. 


11. [a] Evidence held sufficient 
to warrant a finding that a child’s life 
would have been saved had the car 
been equipped with a fender such as 
is required by statute. Thornton v. 
Portland Ry., Light & Power Co., 128 


See supra § 358; Negligence § 
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to show that a violation of an ordi- 
nance making it the duty to keep. the 
pavement in repair near the track 
caused decedent to trip and fall on 
the rails in front of an approaching 
car. Callanan vy. United Rys. Co. of 
St. Louis, (Mo.App.) 263 S.W. 443. 


13. See supra § 291. 
14. See supra § 467. 


15. [a] Evidence held sufficient 
to justify a finding that the negli- 
gence of the conductor, in failing to 
comply with a rule requiring him to 
signal a stop when the trolley left the 
wire, contributed to plaintiff's inju- 
ries. Pierce v. Worcester Consol. St. 
Ry. Co., 123 N.E. 7738, 233 Mass. 301. 


16. Burden of proof see supra § 
449. 


17. Contributory negligence as a 
defense see supra §§ 359-406; Negli- 
gence §§ 500-599. 

18. Contributory negligence as 


proximate cause see supra § 360; Neg- 
ligence §§ 528, 529. 


19. [a] Evidence held sufficient 
to show that the negligence of an in- 
jured person was the proximate cause 
of the injury. Devine v. Chicago City 
Ry. Co., 207 Ill.App. 28. 


20. [a] 
(1) To show that a pedestrian’s neg- 
ligence was the direct proximate 
cause of his injury. Haffey v. Metro- 
politan St. Ry. Co., 135 S.W. 987, 154 
Mo.App. 493. (2) To show that con- 
tributory negligence of a pedestrian 
walking diagonally across the street 
and tracks at an intersection was the 
proximate cause of the injury. Neh- 
ring v. Connecticut Co., 84 A. 301, 524, 
86 Conn. 109, 45 L.R.A.N.S. 896, 902. 
(3) To show that a boy’s death was 
caused by his own negligence in dart- 
ing in front of a westbound car after 
having jumped from the rear of an 


*By HUSTACE W. TOMLINSON (§§ 484-524). 


Evidence held sufficient: | 


21. [a] Evidence held sufficient: 
(1) To warrant a finding that the neg- 
ligent driving of automobile was sole 
proximate cause of injuries to its oc- 
cupant. Haber v. Pacific Electric Ry. 
Co., 248 P. 741, 78 Cal.App. 617; Doran 
v. Chicago Rys. Co., 205 Ill.App. 575; 
Hall v. Shreveport Rys. Co., 91 So. 71, 
150 La. 636. 
proximate cause of an accident was 
the failure of a driver of an automo- 
bile to have his car under proper con- 
trol and in not making proper ob- 
servations before reaching the rails 
of the track while turning into the 
street from an intersecting street. 
Hill v. Philadelphia Rapid Transit 
Co., 114 A. 634, 271 Pa. 232; Briscoe v. 
Washington-Oregon Corporation, 145 
P. 995, 84 Wash. 29. 


[b] Occupant of vehicle.—In an 
action for injury from a collision of 
street car with an automobile, turn- 
ing in front of the car to cross the 
track, in which plaintiff was riding 
with a friend, who was driving, evi- 
dence showed that plaintiff’s negli- 
gence contributed to his injury. Fair 
v. Union Traction Co., 171 P. 649, 102 
Kan. 611. 


22. Indianapolis Traction & Ter- 
minal Co. v. Croly, 96 N.E. 973, 98 N. 
B. 1091, 54 Ind.App. 566; Evansville & 
S. Traction Co. v. Spiegel, 94 N.E. 
718, 49 Ind.App. 412. 


23. See supra § 475. 


24, In actions for injuries to pas- 
sengers see Carriers §§ 1453-1473. 


25. See Trial [38 Cyc 1511]. 
26. See cases infra §§ 485-510. 
Instructions. see infra §§ 511-518. 


27. Weight and sufficiency of evi- 
dence in general see supra §§ 460— 
483. 

28. See Negligence §§ 
Trial [88 Cyc 1513 et seq. ]. 


853-857; 


(2) To show that the. 


\ 
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instructions from the court;2® but where there is 
no evidence on an issue of fact, or the evidence of 
its existence or nonexistence is so slight that a find- 
ing thereof would not be sustained, or is conclusive 
of its existence or nonexistence, the question be- 
comes one of law for the court and should not be 
Accordingly, provided the 
evidence is sufficient to establish at least a prima 
facie case for plaintiff,?! the issues should be sub- 


submitted to the jury.®° 


29. Ala—Randle v. Birmingham 
R., ete., Ca., 48 So. 114, 158 Ala. 532. 


Cal. Harvey v. San Diego Electric 
R. Co,, 268 P. 468, 92 Cal.App. 487. 


Mo.—Smith v. Union R. Co., 61 Mo. 
588; Baxter v. St. Louis Transit Co., 
78 S.W. 70, 103 Mo.App. 597. 


Neb.—Wiegand v. Lincoln Traction 
Co., 236 N.W. 188. 


N.J.—Hiles v. Public Service R. 
Co., 148 A. 809, 6 N.J.Mise, 1097. 


Pa.—Hoenigman .v. Philadelphia 
Rapid) -Transit:,'Co.,; 16°:Pa.Dist. 27; 
Thorn y. Traction Co., 28 Pa.Co, 410. 


R.I.—Souza y. United Electric R. 
Co., 143 A. 780, 49 R.I. 430. 


S.C.—Leitner v. Columbia R., etc., 
Co,, 143° S. BL 273, 145, S.C, 489." 


And see cases infra this note; and 
passim infra §§ 486-510. 


[a] Permitting submission as con- 
cession of sufficiency of evidence.— 
The act of defendant in permitting 
the case to go to the jury without ob- 
jection. at the close of the case is a 
tacit concession of the sufficiency of 
the evidence to require a submission 
to the jury of the questions of the mo- 
torman’s negligence and ante 
contributory negligence. Scarangello 
Ra ee Sto. Coy, W902 NeY.Ss 
430. 


[b] Evidence held to warrant sub- 
mission to jury see Washington, etc., 
R. Co. v. Fincham, 40 App.D.C. 412; 
Metropolitan R. Co. v. Blick, 22 App. 
D.C. 194; Marks v. Rochester R. Co., 
40 N.E. 782, 146 N.Y. 181; Memphis 
etree Co. v. Kennedy, 6 Tenn.Civ.App. 
315. 


Instructions generally see infra §§ 


511-518. 


30. Randle v. Birmingham R., etc., 
Co., 48 So. 114, 158 Ala. 532; Murphy 
v. Boston Hl. R. Co., 73 N.E. 1018, 188 
Mass. 8; Dunham vy. Cape Breton 
Electrie Co., Ltd., 48 N.S. 287. And 
See cases infra this note; and passim 
infra §§ 486-510. 


[a] Evidence held not to warrant 
submission to jury see Davis v. 
Columbus R., etc., Co., 15 OhioN.P. 
N.S. 416; Sitkoff v. Toronto R. Co., 
86 Ont.L. 97, 9 Ont.W.N. 467. 


31. McDermott v. Brooklyn 
Heights R. Co., 85 N.Y.S. 807, 89 App. 
Div. 214; Sophian v. Metropolitan St. 
Ree COs 7s WN, Yes. Seu, 180 | Mise! 787s 
Dowd v. Brooklyn Heights R. Co., 29 
N.Y.S. 745, 9 Misc. 279 [aff 33 N-Y.S: 
1127, 12 Misc. 647]; Will v. West Side 
R. Co., 54 N.W. 30, 84 Wis. 42. 


32. City, etc., R. v. Cooper, 32: App. 
D.C. 550; Goff v. St. Louis Transit Co., 
98 S.W. 49, 199 Mo. 694, 9 L.R.A.N.S. 
244. And see cases infra notes 33—41. 


33. U.S.—Cluff v. 
Co., 144 F. 710, 


Ala.—Birmingham R., ete., Co. v. 
Williams, 48 So. 938, 158 Ala. 381, 


D.C.—Barstow v. Capital Traction 
Co., 29 App.D.C. 362. 


Ill.—Chicago City R. Co. v. Tuohy, 


Pittsburg R. 
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638 N.BH. 997, 196 Ill. 410, 58 L.R.A. 
270 [aff 95 Ill.App. 314]; Chicago 
City R. Co. v. Roach, 54 N.H. 212, 180 
Ill. 174 [aff 76 Ill.App. 496]. 


Minn.—Boyer y. St. Paul City R. 
Co., 55 N.W. 825, 54 Minn. 127, Y 


Mo.—Fearons v. Kansas City El. R. 
Co., 79 S.W. 394, 180 Mo. 208; Levin 
v. Metropolitan St. R. Co., 41 S.W. 
968, 140 Mo. 624. 


N.H.—Madigan v. Berlin St. R. Co., 
67 A. 404, 74 N.H. 308; Gallagher v. 
Manchester St. R. Co., 47 A. 610, 70 
NEL 2028 


N.Y.—Vandenbout vy. Rochester R. 
Co., 114 N.Y.S. 760, 129 App.Div. 844; 
Franco v. Brooklyn! Heights R. Co., 
95 N.Y.S, 476, 108 App.Div. 14; Fiori 
v. Metropolitan St. R. Co., 90 N.Y.S. 
521, 98 App.Div. 49; Loder v. Metro- 
politan St. R. Co., 82 N.Y.S. 957, 84 
App.Div. 591; Davidson v. Metropoli- 
tan St. R. Co., 78. N.Y.S. 352, 75 App. 
Div. 426; Sesselmann v. Metropolitan 
St. R. Co., 72 N.Y.S. 1010, 65 App.Div. 
484; Halliday v. Brooklyn Heights 
Rie Co. 69° NEY.S, 174,.59) App. Div. -67; 
Killen v. Brooklyn Heights R. Co., 62 
N.Y.S. 927, 48 App.Div. 557; Wihnyk 
v. Second Ave. R. Co., 43 N.Y.S. 1028, 
14 App.Div. 515; Bello v. Metropoli- 
tan St. -R. Co.,: 37) N. YS.) 969) 2 App: 
Div. 318; Murphy v. Interurban St. 
R. Co., 107 N.Y.S. 96, 56 Misc. 598. 


Pa.—Doyle v. Chester Traction Co., 
63 A. 604, 214 Pa. 382; Pittsburgh, 
etc., Pass. R. Co. v. Kane, 6 A. 845, 
4 Pa.Cas. 188; Oehmler y. Pittsburgh 
R. Co., 25 Pa.Super. 617. 


Tex.—Northern Texas Traction Co. 
v. Smith, (Civ.App.) 110 S.W. 774. 


B.C.—Ogle v. British Columbia 
Electric R. Co., Ltd., 18 B.C. 692. 


34 Third Ave. R. Co. v. Krausz, 
112 F.. 379, 50 C.C.A. 293; Hanley ‘v. 
Boston El. R. Co., 87 N.E. 197, 201 
Mass. 55; Laschinger v. St. Paul City 
R. Co.; 87 N.W. 836, 84 Minn. 333; 
Reilly v. Interurban St. R. Co., 95 
N.Y.S. 721, 108 App.Div. 254. 


35. Palmer v. Cedar Rapids, etc., 
R. Co., 100 N.W. 336, -124 lowa 424; 
Kern, Vv. sBoston, EE Rico. 74) IN AE 
669, 188 Mass, 434; Singley v. Easton 
Mransit Coun wow A. -(18s 221 Pans lids 
Reid v. United Traction Co., 26 Pa. 
Super. 55. 


[a] Thus, in an action for injuries 
to a boy riding a bicycle while cross- 
ing a street behind a standing street 
car which was unexpectedly moved 
backward, the negligence of the mo- 
torman and the contributory negli- 
gence of the boy are for the jury. 
Singley v. Easton Transit Co., 70 A. 
718, 221 Pa. 174, 


36. Del.—Wilmington City R. Co. 
v. White, 66 A. 1009, 22 Del. 363. 


D.C,— Metropolitan R. Co. v. Blick, 
22 App.D.C. 194, 


Ill.— Central R. Co. v. Knowles, 60 
aie 829, 191 Ill. 241 [aff 98 Ill.App. 


Ind.—Indianapolis Traction, ete., 
Ce v. Smith, 77 N.E. 1140, 38 Ind.App. 


mitted to the jury where it is conflicting or not 
conclusive as to whether the street railroad com- 
pany was guilty of negligence or the person injured 
of contributory negligence,?? as in an action for 
injuries caused by a car to a person standing or 
walking on, along, or across the tracks,** or a per- 
son working in the street on or near tracks,** or a 
bicycle rider,?° ‘or a person or his animal or vehicle, | 
while riding or driving along or across the tracks?® 


Kan.—Metropolitan St. R. Co. v. 
Fawcett, 92 P. 543, 76 Kan. 522. 


Ky.—Palmer Transfer Co. v. Padu- 
vee R., etc., Co., 89 S.W. 515, 28 Ky.L. 


Mass.—Carrahan v. Boston, etce., 
St. R. Co., 85 N.E. 162, 198 Mass. 549, 
126 Am.S.R. 461; Green v. Haverhill, 
etc., St. R. Co., 79 N.H. 735, 193 Mass. 
428; James v. Interstate Consol. St. 
R. Co., 79 N.E. 264, 193 Mass. 264; 
Halloran v. Worcester Consol, St. R. 
Co., 78 N.E. 381, 192 Mass. 104; Erb 
v. Boston El. R. Co., 78 N.E. 117, 191 
Mass. 482; Orth v. Boston El. R. Co., 
74 N.E. 673, 188 Mass. 427; Wood v. 
Boston El. R. Co., 74 N.E. 298, 188 
Mass. 161; Sexton v. West Roxbury, 
etc., St. R. Co., 74 N.E. 315, 188 Mass. 
139; Sullivan v. Boston El. R. Co., 71 
N.E. 90, 185 Mass. 602; Kennedy v. 
Lowell, ete., St. R. Co., 67 N.E. 875, 184 
Mass. 31; Kerrigan v. West End St. 
R. Co., 38 N.E. 528, 158 Mass. 305; 
Chaco v. Union 'R. Co., 114 Mass. 

Bs 


a 
Mich.—Hengesbach v. Detroit. 
United R. Co., 111 N.W. 345, 147 Mich. 
681; Ryan v. Detroit Citizens’ St. R. 
Co., 82 N.W. 278, 123 Mich. 597. 


Minn.—Heidemann y. St. Paul City 
R. Co.,. 117 N.W. 226, 105 Minn. 48; 
Smith v. Minneapolis St. R. Co., 104 
N.W. 16, 95 Minn. 254; Peterson v. 
St. Paul City R. Co., 55 N.W. 906, 54 
Minn. 152. 


Mo.—Fileddermann v. St. Louis. 
Transit Co., 113 S.W. 1148, 134 Mo. 
App. 199; Parker-Washington Co. v. 
St. Louis Transit Co., 109 S.W. 1073, 
131 Mo.App. 508; Hauck-Hoerr Bak- 
ery Co. v. United R. Co., 104 S.W. 
1137, 127 Mo.App. 190; Frank vy. St. 
Louis Transit Co., 87 S.W. 88, 112 Mo. 
App. 496; Freymark vy. St. Louis 
Transit Co., 85 S.W. 606, 111 Mo.App. 
208; Schroeder v. St. Louis Transit. 
Co., 85 SW. 968, 111 Mo.App. 67; 
Story v. St. Louis Transit Co., 83 S.W. 
992, 108 Mo.App. 424; Hanheide v. St. 
Louis Transit Co., 78 S.W. 820, 104 
Mo.App. 323. 


N.J.—Weinberger v. North Jersey 
St. R. Co., 64 A. 1059, 73 N.J.Law 694; 
Hughes v. Camden, ete., R. Co., 47 A. 
441, 65 N.J.Law 208; Atlantic Coast 
Electric R. Co. vy. Rennard, 42 A. 1041, 
62 N.J.Law 778. 


N.Y.—Countryman v. Fonda, etce.,. 
R. Co., 59 N.E. 822, 166 N.Y. 201, 82 
Am.S.R. 640 [rev 54 N.Y.S. 1098, 33 
App.Div. 636]; Geoghegan v. Union 
R. Co., 107 N.Y.S. 503, 122 App.Div. 
646; Brauner v. Third Ave. R. Co., 107 
N.Y.S. 759, 122 App.Div. 572; North- 
rop v. Poughkeepsie City, etc., Elec-. 
tric R. Co., 93 N.Y.S. 602, 104 App. 
Div. 615; Klimpl v. Metropolitan St. 
R. Co., 87 N-Y.S. 39, 92 App.Div. 291); 
Cronin v. Metropolitan St. R. Co., 81 
N.Y.S. 752, 82 App.Div. 227; Smith ve 
Metropolitan St. R. Co., 73 N.Y.S. 254, 
66 App.Div. 600; Bruss v. Metropoli-. 
tan St. R. Co., 73 N.Y.S. 256, 66 App. 
Div. 554; Morris v. Metropolitan St. 
R. Coy, GL. Na. S.4321) 68 App. Diy. 78 
{aff 63 N.E. 1119, 170 N.Y. 592]; John- 
son v. Rochester R. Co., 70 N.Y.S. 113,. 
61 App.Div. 12; Tait v. Buffalo R. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or standing close thereto.37 


1 Under such state of 
the evidence the case should not be taken from 
the jury by a dismissal** or nonsuit,?® or by sus- 
taining a demurrer to the evidence,‘ or directing 
a verdict.4* Where, however, the evidence on such 
issues 1s undisputed, or is such that reasonable minds 
can arrive at but one conclusion therefrom, the case 
should not be submitted to the jury, but the court 
alone should dispose of it, as by a dismissal or non- 
suit,*” or by directing a verdict.4? 


[§ 486] (3) Defendant as Company Liable. In 
an action against a street railroad company for in- 
juries resulting from the management or operation 
of its road, the question whether the company was 
operating the car by which the injuries were 
eaused,** or whether the dangerous condition from 
which the injuries resulted was created by the com- 
pany,*® is for the jury where the facts are in dis- 
pute or where more than one inference may be 
drawn therefrom. Where, however, there is no evi- 
dence tending to show, or from which a legitimate 
inference may be drawn, that defendant company 
is the one liable for the injury, the ease should 
not be submitted to the jury.*® 


[§ 487] (4) Effect and Reasonableness of Regu- 


Co., 67 N.Y.S. 4038, 55 App.Div. 507; 
Feingold v. New York City R. Co., 
108 N.Y.S. 509, 57 Misc. 650; New 
York Bread Co. v. New York City R. 


Co., 91 N.Y.S, 421, 46 Misc. 89; Ludec-| S:R- 726. 
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Co., 29 P. 614, 22 Or. 224, [a] 


Utah.—Hall v. Ogden 
Co., 44 P, 1046, 13 Utah 243, 57 Am. 
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lations. The legal force or effect,*7 or the reasona- 
bleness or unreasonableness,** of a statutory or 
municipal’ regulation as to the operation or equip- 
ment of a street railroad or the speed of a car is 
a question of law for the court, in an action for 
injuries resulting from the management or operation 
of the road, unless it depends, in the opinion of the 
court, upon the existence of particular facts which 
are disputed.*? 


[§ 488] (5) Negligence of Street Railroad Com- 
pany®°—(a) In General. Questions of negligence, 
in actions for injuries resulting from the manage- 
ment or operation of a street railroad, are primarily 
for the jury;*! and, in accordance with the rules 
stated in a preceding section of this treatise,>? if 
there is any legally sufficient evidence to go to the 
jury, and it is conflicting or such that reasonable 
minds might arrive at different conclusions there- 
from, it is a question for the jury, and should be 
submitted to them, as to whether or not under all 
the circumstances the commission or omission of 
particular acts by the street railroad company in 
the operation of its road or car at the time and 
place of the accident was negligence as to the per- 


Thus (1) where, in an action 
for the death of a pedestrian by a 
street car, there is no evidence as to 
the cause of decedent’s death nor any 
evidence connecting the accident with 


City St. R. 
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ke v. Metropolitan St. R. Co., 66 N.Y.S. 
483, 32 Misc. 635; Kear v. New York 
City R. Co., 104 N.Y.S. 444; Rosen- 
stock v. Metropolitan St. R. Co., 86 
N.Y.S. 114; Muller v. Interurban St. 
R. Co., 84 N.Y.S. 234. 


Ohio.—Greve v. Cincinnati Trac- 
tion Co., 2 OhioApp. 486, 21 OhioCir. 
Ct.N.S. 331. 


Or.—Ryberg v. Portland Cable R. 
Co;, 29 P.. 614, 22 Or. 224. 


Pa.—Thiele v. Beaver Valley Trac- 
tion Co., 37 Pa.Super. 60; Rote v, 
Pennsylvania, ete., R. Co. 34 Pa. 
Super. 508; MHellriegel v. Southern 
Traction —Co.,, -23.. PasSuper. .;.3923 
Conyngham v. Erie Electric Motor Co., 
15 Pa.Super. 573; Tompkins v. Scran- 
ton Traction Co., 3 Pa.Super. 576; 
Smith v. Philadelphia Traction Co., 
3 Pa.Super. 129, 40 Wkly.N.C. 501. 


Utah.—Loofbourow v. Utah Light, 
etc., Co., 94 P. 981, 33 Utah 480. 


Wis.—Henry v. La Grou, 227 N.W. 
246, 200 Wis. 110; Thoresen v. La 
Crosse City R. Co., 58 N.W. 1051, 87 
Wis. 597, 41 Am.S.R. 64. 


$7. Cornellissee v. Rust, 138 A. 
690, 5 N.J.Misc. 919; McCambley v. 
Staten Island Midland R. Co., 52 N. 


Y.S. 849, 32 App.Div. 346. 


88. Cohen v. Dry Dock, etc., R. Co., 
69 N.Y. 170 [aff 40 N.Y.Super. 368]; 
Reilly v. Interurban St. R. Co., 95 N. 
Y.S. 721, 108 App.Div. 254; Rosen- 
stock v. Metropolitan St. R. Co., 86 
N.Y.S. 1114. 


39. Ga.—Macon Ri) eta Cont avs 
Streyer, 51 S.H. 342, 123 Ga. 279. 


N.H.— Gallagher v. Manchester St. 
R. Co., 47 A. 610, 70 N.H. 212. 


N.Y.—Killen v. Brooklyn Heights 
R. Co., 62 N.Y.S. 927, 48 App.Div. 557; 
Dowd v. Brooklyn Heights R. Co., 
29 N.Y.S. 745, 9 Mise. 279 [aff 33 N.Y. 
3. 1127, 12 Misc. 647]; Lundy v. Sec- 
ond Ave. R. Co., 20 N.Y.S. 691, 1 Misc. 
100. 


Wis.—Thoresen v. La Crosse City 
R. Co., 58 N.W. 1051, 87 Wis. 597, 41 
Am.S.R. 64. 


Ont.—Willeox v. Niagara, ete, R. 
Co., 19 Ont.W.N, 324. 


40. Deitring v. St. Louis Transit 
Co., 85 S.W. 140, 109 Mo.App. 524; 
Story v. St. Louis Transit Co., 83 S. 
W. 992, 108 Mo.App. 424; Moore v. 
Charlotte Electric St. R. Co., 39 S.H. 
57, 128 N.C. 455. 


41. D.C.—City, ete., R. v. Cooper, 
32 App.D.C. 550; Barstow v. Capital 
Traction Co., 29 App.D.C. 362. 


Ky.—Lexington R. Co. v. Vanladen, 
107 S.W. 740, 32 Ky.L. 1047. 


Mass.—Le Baron v. Old Colony St. 
R. Co., 83 N.E. 674, 197 Mass. 289. 


Mich.—Airikainen Vv. Houghton 
County St. R. Co., 101 N.W. 264, 138 
Mich. 194. 


Minn.—Anderson v. Minneapolis St. 
R. Co., 44 N.W. 518, 42 Minn. 490, 18 
Am.S.R. 525. 


N.J.—Adams v, Camden, etc., R. Co., 
55 A. 254, 69 N.J.Law 424. 


Ohio.—Greve v. Cincinnati Trac- 
tion “Co,,.. 21), OhioCir:Ct.N-Siy 331, 
OhioApp. 486. 

Pa.—Haney.-v. Pittsburgh, etce., 


Traction Co., 28 A. 235, 159 Pa. 395. 


42. Wright v. Monongahela St. R. 
Co., 62 A. 918, 213 Pa. 318; Wiszginda 
v. Schuylkill Traction Co., 61 A. 943, 
212 Pa. 360; Kelly v. Union Traction 
Co., 60 A. 998, 211 Pa. 456; Johnson v. 
Chester Traction Co., 58 A. 153, 209 
Pa, 189; Randall vy. Union R. Co., (R. 
T;)+59' “Az '.165: 


43. Moyer v. United Traction Co., 
70 A. 551, 221 Pa. 147; Dunkle v. City 
Pass. R. Co., 58 A. 268, 209 Pa, 125; 
Moser v. Union Traction Co., 55 A. 15, 
205 Pa. 481; Krikorian v. Rhode Is- 
land Co., (R.I.) 71 A. 369; Cawley v. 
La Crosse City R. Co., 82 N.W. 197, 106 
Wis. 239. See Bishop v. Chicago City 


Or.—Ryberg v. Portland Cable R.! R. Co., 204 Ill.App. 286. 


her death, occurring several months 
thereafter, a verdict for defendant is 


properly directed. Krikorian Vv. 
Rhode +Island: |.Co.,.. GRA )r Tay As 
369. (2) It is not error to direct a 


verdict for defendant in an action for 
injuries sustained by one of defend- 
ant’s cars, where there is no direct 
evidence of defendant’s negligence, 
but there is evidence showing plain- 
tiff to be guilty of contributory neg- 
ligence. Cawley v. La Crosse City 
R. Co., 82 N.W. 197, 106 Wis. 239. 


44. Costan v. Manila Electric Co., 
24 F.(2d) 383; Hall v. St. Louis, etce., 
me Co., 101 S.W.’ 1137}; 124 ‘Mo.App. 
661. 


[a] Evidence sufficient to require 
submission.—W hether defendant 
Street railroad company was operat- 
ing the car which caused the injury 
is for the jury where several wit- 
nesses testify that the car was oper- 
ated on the company’s tracks, that it 
was the same color as its cars, and 
bore its name painted on one side 
thereof. Hall v. St. Louis, etc., R. Co.,. 
101 S.W. 1137, 124 Mo.App. 661. 


45. ‘Smith v. Wilson, (Mo.A’pp.) 
296 S.W. 1036. 

46. Bradley v. Johnson,- 108 So. 
6bt, 321 “AlasAppy § 395°) “Bardack vv: 
Brooklyn Heights R. Co., 91 .N.Y.S. 
10. See Bishop v. Chicago City R. 
Co., 204 Ill.App. 286. 


47. Sanders v. Southern Electric 
R. Co., 48 S.W. 855, 147 Mo. 411. 


48. Metropolitan St. R. Co. v. John- 
son, 16 S.H. 49, 90 Ga. 500. 


49. Metropolitan St. R. Co. v. 
Johnson, supra. 
50. Ultimate negligence under 


humanitarian doctrine as question 
for court or jury see infra § 507. 


Wilful injury or gross negligence 
as question for jury see infra § 508. 


51. Baltimore Consol. R. Co. vy. 
Rifcowitz, 43 A. 762, 89 Md. 338; 
Cohen v. Transit Co., 16 Pa.Dist. 491, 


52. See supra § 485. 
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son injured thereby,®* and the court should not 
dispose of such a case, without the intervention of 
a jury, by granting a nonsuit,5* or dismissal,®° or 
Thus, if there is legally 
sufficient evidence to go to the jury, and it is dis- 
puted, or, if undisputed, is such that different in- 


by directing a verdict.*® 


53. Ala.—Birmingham R., etc., Co. 
v. Livingston, 39 So. 374, 144 Ala, 315. 


Cal.Wahlgren v. Market St. R. 
Co., 62 P. 308, 64 P. 998, 132 Cal. 656. 


Colo.—Liutz v. Denver City Tram- 
way Co., 95 P. 600, 43 Colo. 58. 


Del.—Sund v. Wilmington, ete., R. 
Co., 114 A. 281, 31 Del. 328. 


Fla.—Consumers’ Electric Light, 
LC; Conty.. Pryor,382) So.) 197;~ 44 
Fla. 354. 


Tll.—Hackett v. Chicago City Re Ces 
85 N.E. 320, 235 Ill. 116 [rev 136 111. 
App. 594]; Chicago City R. Co. v. 
O’Donnell, 114 Ill.App. 359. 


Ind.—Roberts v. Terre Haute Elec- 
ge Co., 76 N.B. 328, 895, 37 Ind.App. 


Ky.—Paducah City R. Co. v. Alex- 
ander, 104 S.W. 375, 31 Ky.L. 1043. 


Md.—Siacik v. Northern Cent. R. 
Co., 46 A. 149, 92 Md. 213. 


Mass.—Logan v. Old Colony St. R. 
Co., 76 N.E. 510, 190 Mass. 115. 


Mich.—Canerdy v. Port Huron, etc., 
R. Co., 120 N.W. 582, 156 Mich. 211; 
Deneen v. Houghton County St. R. Co., 
113 N.W. 1126, 150 Mich. 235, 13 Ann. 
Cas. 134. 


Minn.—Morris v. St. Paul City R. 
Co., 117 N.W. 500,.105 Minn. 276, 17 
L.R.A.N.S. 598. 


Mo.—Kinlen v. Metropolitan St. R. 
Co., 115 S.W. 528, 216 Mo. 145; Peter- 
sen v. St. Louis Transit Co., 97 S.W. 
860, 199 Mo. 331; Fry v. St. Louis 
Traysit Co., 85 S.W. 960, 111 Mo.App. 
324; Brock v. St. Louis Transit Co., 
81 S.W. 219, 107 Mo.App. 109. 


N.J.——Shiles v. Public Service Corp., 
72 A. 68, 77 N.J.Law 600; Merkl v. 
Jersey City, etce., R. Co., 68 A. 74, 75 
N.J.Law 654. 


N.Y.—Castro v. New York Rys. Cor- 
poration, 231 N.Y.S. 649, 224 App.Div. 
623; Meisch v. Rochester Electric R. 
Co., 25 N.Y.S. 244, 72 Hun 604; Pendril 
v. Second Ave. R. Co., 34 N.Y.Super. 
481, 43 How.Pr. 399; Wright v. Third 
Ave. R. Co., 5 N.Y.S. 707, 53 Hun 630. 


Ohio.—Ohio lectric R. Co. v. Me- 
denhall, 27 OhioApp. 376; Miller v. 
Cincinnati Traction Co., 5 OhioN.P. 
N.S. 489. 


Pa.—Daugherty v. Philadelphia 
Rapid Transit Co., 101 A. 344, 257 Pa. 
118; Fritch v.. Pittsburgh R."Co., 86 
A, 526, 239 Pa. 6; Geiser v. Pittsburg 
R. Co., 72 A. 351, 223 Pa. 170; Kase- 
licska v. Pittsburg re On mos ‘A. 1018, 
220 Pa. 43; Saxton v. Pittsburg RCO. 
68 A. 1022, 219 Pa. 492; Wehr v. Car- 
bon County Electric R. Co., 66 A. 7438, 
217 Pa. 490; Haughey v. Pittsburg R. 
Co., 59 A. 1110, 210 Pa. 363; Gadol v. 
Dessen, 92 Pa.Super. 386; Fellers v. 
Warren St. R. Co., 26 Pa.Super. 31; 
Young v. Philadelphia Rapid Transit 
Co., 23 Pa.Dist. 565. 


Tenn.—Knoxville Traction Co. v. 
Brown, 89 S.W. 319, 115 Tenn. 328. 


Wis.—Glettler v. Sheboygan Light, 
oe R. Co., 109: N.W. 9738, -180,Wis. 


Ont.—Haigh v. Toronto R. Co., 21 
Ont.L. 601, 16 Ont.W.R. 828; Willcox 
NO as ete., R. Co., 19 Ont. W.N. 
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54 Consolidated Traction Co. v. 
Scott, 34 A. 1094, 58 N.J.Law 682, 55 
Am.S.R. 620, 33 L.R.A. 122; Bernhard 

Rochester R. Co., 22 N.Y.S. 821, 68 
gk (N.Y.) 369; Dowd v. Brooklyn 
Heights R. Co., 39 N.Y.S. 745, 9 Misc. 
279 [aff 33 N.Y.S. 1127; 12 Misc. 647]; 
Willcox vy. Niagara, éte., REICon LS. 
Ont.W.N. 324. 


55. Schwarzbaum v. Third Ave. R. 
Co., 66 N.Y.S. 367, 54 App.Div. 164; 
Gumby v. Metropolitan St. R. Co., 51 
N.Y.S. 5538, 29. App.Div. 335. 


56. Ill.—Chicago City R. Co. v. 
Strong, 82 N.H. 335, 230 Ill. 58 [aff 
129 Ill.App. 511]. 


Mich.—Mertz v. Detroit Plectric R. 
Co., 838 N.W. 10386, 125 Mich, 11. 


Mo.—Heinzle v. Metropolitan St. R. 
Co., 81 S.W. 848, 182 Mo. 528. 


N.Y.—Handy v. Metropolitan St. R. 
Co., 74 N.Y.S. 1079, 70 App.Div. 26. 


Pa.—Geltzer v. Philadelphia Rapid 
Transit Co., 54 Pa.Super. 492. 


Wis.—Will v. West Side R. Co., 54 
N.W. 30, 84 Wis. 42. 


Ont.—Haigh v. Toronto R. Co., 21 
Ont.L- 601,.16 Ont.W.R. 828 


57. I1l.—Liska v. Ghitded Rys. Co., 
149 N.E. 469, 318 Ill. 570; Perryman 
v. Chicago City R. Co., 145 Ill.App. 
187 [aff 89 N.E. 980, 242 Ill. 269]. 


Ind.—Indianapolis Traction & Ter- 
minal Coi-v..Groly, 96, -NGE.. 9735 98 
N.E. 1091, 54 Ind.App. 566. 


Ky.—Louisville Ry. Co. v. 
Sie Adm’r, 


Me.—Hasty v. Cumberland County 
Ne & Light Co., 132 A. 521,125 Me. 


Md.—Washington, B. & A. Hlectric 
R. Co. v. State, 137 A. 484, 153 Md. 
119; State v. Washington, B. & A. 
ilectiie R. Co., 131 A. 822, 149 Md. 

oO. 


Broad- 
202 S.W. 654, 180 Ky. 


Mass.—Herd v. Boston Elevated Ry. 
Co., 163 N.E. 862, 265 Mass. 125; 
Winslow v. Boston Elevated Ry. Co., 
161 N.H. 874, 264 Mass. 15; Jennings 
v. Boston Elevated R. Co., 161 N.E. 
608, 263 Mass. 574; Brennan vy. Bos- 
ton Elevated Ry. Co., 158 N.E. 670, 
261 Mass. 318; Lucarelli v. Boston 
Elevated Ry. Co., 100 N.E. 632, 213 
Mass. 454; Breen v. Boston Elevated 
Ry. Co.,' 98, N.E. 511, 211 Mass. 519. 


Mich.—McCann vy. City of Detroit, 
207 N.W. 923, 234 Mich. 268; Mulvi- 
hill v. Detroit United Ry., 203 N.W. 
949, 231 Mich, 123. 


Minn.—Pickell v. St. Paul City Ry. 
Co., 139 N.W. 616, 120 Minn. 340. 


Mo.—Foster v. Kansas Cify Rys. 
Co., 235 S.W. 1070; Esstman v. Unit- 
ed. Riysis Co. lof St. Louis, 216 S.W. 
526; Turnbow v. Dunham, 197 S.w. 
103, 272 Mo. 53; Simon v. Metropoli- 
tan St. Ry. Co., 182 S.W. 250, 231 Mo. 
65, 140 Am.S.R. ri Koenig v. Union 
Depot R. Co., 92 S.W. 497, 194 Mo. 
564; Callanan v. Unitea Rys. Co. of 
St. Louis, (App.) 263 S.W. 448; Weber 
v. United Rys. Co. of St. Louis, 213 
S.W. 535, 201 Mo.App. 685; Baldwin 
Vv. Harvey, 177 S.w. 1087, 191 Mo. 
App. 233; Hedges v. Metropolitan St. 
Een 102 S.W. 1086, 125 Mo.App. 
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ferences might be drawn therefrom, it is a ques- 
tion for the jury as to whether or not under the 
circumstances the defendant company was guilty 
of negligence in running into or over a child,®* or 
bicycle rider,’* or person working on the tracks or 
in the street ; spe 


or running into.an animal®® or 


N.H.—Carney v. Concord St. R. ee 
57 A. 218, 72 N.H. 364. 


N.J.—Goldfarb Vv. Phillipsburg 
Transit Co., 187 A. 593, 103 N.J.Law 
690; Keenan v. Public Service R. Co., 
90 A. 273, 85 N.J.Law 639. 


N.Y.—Camardo v. New York State 
Rys.,,0 159) UN. Be 8179). 24 To iN. Song ehaoles 
Nitchman v. Brooklyn Heights R. Co., 
131 N.Y.S. 174, 146 App.Div. 558; Mc- 
Farland v. Elmira Water, Light & R. 
Co., 120 N.Y.S. 292, 136 App.Div. 194; 
Dempsey v. Brooklyn Heights R. Co., 
90 N.Y.S. 689, 98 App.Div. 182; Lar- 
kin v. United Traction Co., 78 'N.Y.S. 
538, 76 App.Div. 238; Gumby v. Met- 
ropolitan St: RuvGou p72 NYS» bolgeso 
Cones 38 [afé 632NeBy 1107) 17 Ne 


Ohio.—Miller vy. Cia Traction 
Co., 5 OhioN.P.N.S. 489 


Or.—Wallace v. @iner ben R. Co., 37 
P. 477, 26 Or. 174, 25 L.R.A. 663. 


Pa.—Goldberg v. Philadelphia Rap- 
id Transit Co., 149 A. 104, 299 Pa. 79; 
Crone v. -Harrisburg R. Co., 143 A. 
108, 293 Pa. 428; Borteck v. Philadel- 
phia “Rapid ATransit*Cok, 413i VAS %856; 
285 Pa. 320; Lonabaugh v. Pittsburg 
Rys. ‘Goi, 95)(:Av 316,250) Pain42>) Tar- 
hayi v. Allegheny Valley St. Ry. Co., 
90 A. 71, 243 Pa. 351; Blakley v. Pitts- 
burgh Rys. Co., 90 A. 72, 243 Pa. 250; 
Myers v. Pittsburgh Rys. Co., 89 A. 
577, 242 Pa. 502; McCleary v. Pittsburg 
Rys. Co., 86 A. 78, 238 Pa. 253; Wal- 
bridge v. Schuylkill Blectric R. Co., 
42 A. 689, 190 Pa. 274; Citizens’ Pass. 
RiCo.. v2. Foxley, 107 Pa. ost] kartz 
v. Buffalo & Lake Hrie Traction Co., 
86 Pa.Super. 234; Hagos v. Reading 
Transit & Light Co., 66 Pa.Super. 422, 
425; Kilpatrick v. Philadelphia & R. 
Ry. Cot; 55) Pa.Super., 399 GSltavinwiws 
Northern Cambria St. Ry. Co., 47 Pa. 
Super. 454; Miller v. Philadelphia & 
West Chester Traction Co., 42 Pa. 
Super. 152, 156; Beard v. Reading 
City Pass. Re Co., 3 Pa.Super. 171, 39 
Wkly.N.C. 356. - 


S.C.—Crawford v. Charleston-Isle 
of Palms Traction Co., 120 S.E. 381, 
126 S.C... 447. 


Tex.—El1 Paso Electric Ry. Co. v. 
Allen, (Civ.App.) 208 S.W. 739; San 
Antonio Traction Co. v. Young,. (Civ. 
App.) 141 S.W. 572. 


Wash.—Hajduk v. Grays Harbor 
Ry. & Light Co,-196..P. 625, 145 Wash 
217; Sundstrom v. Puget Sound Trac- 
tion, Light & Power Co., 156 P. 828, 90 
Wash. 640; Mitchell v. Tacoma Re 
etc., Co.; 37 P. 341, 9 Wash. 120. 


Wis.—Dahl v. Milwaukee City R. 
Co., 22 N.W. 755, 62 Wis. 652. 


58. Bousquet v. Worcester Consol. 
St. Ry. Co., 102 N.E: 907, 215 Mass. 
538; Rawitzer v. St. Paul ‘City RUC, 
100 N.W. 664, 93 Minn. 84, 103 N.w. 
499, 94 Minn. 494; Davis v. Jackson 
Light & Traction Co., 81 So. 486, 119 
Miss. 666. 


59. Wells v. Brooklyn Heights R. 
Coin t4 NoYeS. 196). 6% ‘App. Div wete 
Latt 68 N.Y.S. 305, 34 Mise. 44]; Burns 
v. Second Ave. R. Co., 48 N.Y.S. 528, 
21 App.Div. 521. 


60. Georgia R., ete, Co. v. Black- 
nall, 50 S.E. 92, 132 Ga. 310; Laronde 
Vv. Boston, etc., Rey CO; 6.0 oe 684, 73 
N.H. 247; Craft v. Peekskill Light- 
ing, etc., Co., 113 N.Y.S. 235, 128 App. 


For later casés, developments and changes in the law see Annotations, same title and section number, 
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vehicle®! on or along the tracks; 


and injuring a person or vehicle crossing the 
tracks®? or emerging from behind a passing or 
It is also ordinarily a 


standing ear or vehicle 83 
question for the jury whether or 


employee exercised proper care in ordering or fright- 
Where, however, the 
evidence is legally insufficient cr is undisputed and 
is sueh that reasonable minds can arrive at but one 
conclusion therefrom, with regard to the company’s 
negligence, such question is for the court and should 
not be submitted to the jury;°° but the court should 


ening a child off his car.%4 


Greeley v. Federal St., etc., 


Div. 878; 
RSS COG ONAL NO O,ohas Par 288, 
61. 


Shanks, 37 So. 166, 139 Ala. 489. 


Ark.—Hot Springs St. R. Co. v. 
Charlton, 88 S.W. 1006, 76 Ark. 615. 
111l.—Chicago City Re Cousitar Geire 
mill, 71 N.E. 43, 209 Ill. 638. 
Md.—United R., ete. Co. v. Sey- 
mour, 48 A. 850, 93 Md. 425. 
Mass.—Chadbourne v.. Springfield 


St. R. Co., 85 N.E.°737, 199 Mass. 574; 
Stubbs v. Boston, ete., St. R. Co., 79 
N.E. 795, 193 Mass. 513. 


Mich.—Mertz v. Detroit Electric R. 
Co., 83 N.W. 1036, 125- Mich. 11+ 


Miss.—White v. Vicksburg R., etc., 
Co., 31 Se. 709. 


Mo.—White v. St. Louis, ete., R. Co., 
101 S.W. 14, 202 Mo. 539; Beier v. St. 
Louis Transit Co., 94 S.W. 876, 197 
Mo. 215; Rapp v. St. Louis Transit 
Co., SS S.W. 865, 190 Mo. 144; Winn 
v. Metropolitan St. R. Co., 97 S.W. 
547, 121 Mo.App. 623; Schaub v. St. 
Louis Transit Co., 87 S.W. 85, 112 Mo. 
App. 529. 


N.J.—Ball v. Camden, etc., R. 
72 A. 76, 76 N.J.Law 539. 


N.Y.—Pritchard 5 Brooklyn 
Heights R. Co., 85 N.Y.S. 898, 89 App. 
Dave) 2 °269i; Strauss v. Brooklyn 
Heights R. Cone SAL ENG Yael lane oD 
App.Div. 613; Blum v. Metropolitan 
St. R:-Co., 80. N.Y.S. 157,.79° App. Div. 
611; Connor vy. Metropolitan St. R. 
Co., 79. N.Y.S. 294, 77 App.Div. 384, 
33 N.Y.Civ.Proc. 269; McCann v. New 
NOrK. netc:, |i. Co; 6h IN.Y.S: 2148356 
App.Div. 419; Ward v. New York, etc., 
Re COs 29 N.Y.S. 784, 79 Hun 390; 
Leonard v. Joline, 113 N.Y.S. 682, 61 


Co., 


Mise. 336; Doctorofé v. Metropolitan 
Sta Re Cog 1055. NeYS:, (229) Soo Mise. 
216; Foley v. Forty-Second St., ete., 


Re GCo., 97 N.Y:S.) 958, 49°. Mise: 
Central Brewing Co. v. New York City 
RCo. 9 ON. Yas. L025, 49 Misc. 523): 
Mullen v. Central Park, etc., R.. Co., 
21° N.Y.-S. 101,°1. Misc.. 216; Lehman 
v. New York City R. Co., 107 N.Y.S. 
561. 


Pa.—Conlon y. Pittsburg R. Co., 72 
A. 238, 223 Pa. 101; Vincent v, Le- 
high Valley Transit Co., 69 A. 812, 220 
Pa. 350; Barto v. Beaver Valley Trac- 
tion Co., 65" Ay 792; 216 Ba. 328; 116 
Am.S.R. 770; Mortimer v. Beaver Val- 
ley Traction Co., 65 Av 758, 216 Pa. 
326; Sturgeon v. Beaver Valley Trac- 
tion Coy 6p Au. G5i.,216, banjos, mens 
ner v. Wilkes-Barre, etc., Traction 
Coy, 51 A. 1034, 202 Pa..365; Camp- 
bell v. Consolidated Traction Co., 50 
AS S29; 201 Pa. ler Barnes. vi Pitts= 
burg R. Co., 26 Pa.Super. 36; Kis- 
sock v. Consolidated Traction Co., 15 
Pa.Super. 103 -[aff 50 A. 829, 201 Pa. 
167). ; 


Wis.—Little v. Superior Rapid 
Transit R. Co., 60 N.W. 705, 88 Wis. 
402. 


62. Cal.—Kramm vy. Stockton Hlec- 


649; |. 
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or running into 


not defendant’s | Fie,6° 


Le R. Co., 86 P. 738, 903, 3 Cal.App. 
Ill.—Chicago, etc., Electric R. Co. 


v. Wanic, 82 N.E. 821, 230 Ill. 530, 15 
L.R.A.N.S. 1167 [aff 132 Ill.App. 477]; 
Smith v. Chicago City R. Co., 107 Ill. 
App. 177. 


Ky.—Louisvile R. Co. v. Knocke, 


117 S.W. 271. 
Md.—United R., ete, Co. v. Wat- 
kins, 62.A. 234, 102 Md. 264. 


N.Y.—Faurot v. Brooklyn Heights 
R. Co., 35 N.Y.S. 1046, 14-Misc. 398. 


Ohio.—Miller v. Cincinnati Traction 
Co., 5 OhioN-P.N.S. 489. 


Pa.—Rauscher Vv. Philadelphia 
Traction Co., 35 A.:138, 176 Pa. 349. 


Wash.—Burian v. Seattle Electric 
Co., 67 P. 214, 26 Wash. 606. 


63. Ill.—Chieago City R. Co 
Fennimore, 64 N.E. 985, 99 Til. 9 ‘tafe 
$9 TlApp. 174): 


Minn.—Bremer v. St. Paul City R. 
Co., 120 N.W. 382, 107 Minn. 326, 21 


LiRVALN; S887. 


N.J.—Consolidated Traction Co. v. 
Scott, 34 A. 1094, 58 N.J.Law 682, 55 
Am.S.R. 620, 33 L.R.A. 122. 


N.Y.—Reed v. Metropolitan St. R. 
Co., 84 N-¥.S. 454, 87 App.Div. 427 
[rev on other grounds 73 N.E. 41, 180 
N.Y. 315]; Cohen v. Metropolitan St. 
Riz Co. 008, INSYS. 268.5. 63% App. Div; 
165 [aff 63 N.E. 1116, 170 N.Y.. 588]; 
Dobert v. Troy City R. Co., 36 N.Y.S. 
105, 91 Hun 28; Tupper v. Metropoli- 
ae St. R. Co., 74 N-Y.S. 868, 36 Misc. 


Pa.—Crone v. Harrisburg R. Co., 
1438 A. 108, 293 Pa. 428. 


Wis.—Forrestal v. Milwaukee Elec- 
tric WR, ete:, Co..197 NOW. 182, 109 Wis. 
495. 


64. Goldstein v. People’s R. Co., 60 
Aww975 2% Del: 3063; McCann wv. Sixth 
Ave. R. Co.,- 23 N.E. 164, 117 N.Y. 505, 
15 Am.S.R. 539;  Hestonville Pass. R. 
Co. v. Grey, 1 Walk. (Pa.) 513; Rich- 
mond Traction Co. y. Wilkinson, 43 
S.E. 622, 101 Va. 394. 


65. Fla.—Consumers’ Electric 
Light; ete.,; -R.. Co. v. Pryor, 32.So. 
797, 44 Fla. 354. 

Md.—Baltimore Consol. R. Co. v. 


Rifcowitz, 43 A. 762, 89 Md. 338. 


Mass.—Phillips v. Boston Elevated 
Ry. Co., 110 N.E. 268, 222 Mass. 221. 


N.Y.—Manahan vy. Steinway, etc., 
Pe COm GAG: ON Bie 3056 Lor UNG we C60 
Csatlos v. Metropolitan St. R. Co., 87 
NVY.S. 302, 92 App.Diy. 620; Gold- 
schmidt v. Metropolitan Crosstown R. 
Co., 37 N.Y.S/ 299, 1 App.Div. 309. 


Pa.—Leister v. Philadelphia Rapid 
Transit Co., 66 A. 866, 217 Pa. 652; 
Small wv. Pittsbure R:. Co:, 66 A. 76, 
216 Pa. 584; McKee v. Harrisburg 
Traction Co., 60 A. 498, 211 Pa. 47; 
Thomas v. Citizens’ Pass. R. Co., 19 
A, 286, 132 Pa. 504; Hazel v. People’s 
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itself dispose of the case either by granting or 
directing a nonsuit,°® or by a dismissal,°7 or by 
directing a verdict. bs 


[§ 489] (b) Condition of Street, Tracks, Wires, 
Except where the evidence is legally insuf- 
ficient to justify submission,’® or is undisputed and 
such that but one conclusion ean reasonably be 
drawn therefrom,’! it is for the jury to determine 
whether or not a street railroad company was guilty 
of negligence in failing to maintain its track or the 
street in proper and safe condition, or permitting a 
defect therein or obstruction thereof,’2 or in im- 


Passage COs 8 Agel 6.0 home aso = 
Philadelphia Traction Co. vy. Bern- 
Heimer sli VASAT ab eave olor. 


And see cases infra notes 66-68. 


66. Rose vy. Alcott, 72 A. 67, 77 N.S. 
Law 538; Bergin v. Philadelphia Rap- 
id!) Transit *Co., 107. A.) 828) 263"*Pax 
559; Severino y. Philadelphia Rapid 
Transit Co.,. 84 A. 694, 236 Ba. 258; 
Fink vy. Wilkes-Barre, etc., Traction 
Co., 173 A. 936, 224 Pa. 618. ’ 


67. Winterfield v. Second Ave. R. 
Co., 20 N.Y.S. 801 [aff 39 N.H. 495, 
143 N.Y. 680]. 


68. Birmingham R., ete., Co. v. 
Hayes, 44 So. 1032,'153 Ala. 178; Jen- 
nings v. Boston Elevated R. Co., 16% 
N.E. 608, 263 Mass. 574; Ollis v. Phil- 
adelphia Rapid Transit Co., 90 A. 637, 
244 Pa. 355; Bukowski v. Milwaukee 
Blectric R.,ete., Co.,; 125° NEw. ar 
142 Wis. 517. 


69. Condition of Hea and its equip- 
ment see infra § 49 


70. Moss v. eeneeate 
495, 54. App.Div. 587; Casper v. Dry 
Dock, etce., R. Co, 67 N.Y.S. 805, 56 
App.Div. 372; Lanning v. Pittsburg 
Ri,Coye 797 ASG, (220 Pas Oi Dende Wakes 
A.N.S. 1043; Coles v. Philadelphia 
Rapid Transit Co., 23 Pa.Dist. 427; 
Sanford v. Union Pass. R. Co., 16 Pa. 
Super. 398. See Whitney v. Chicago 
R. Co., 185 Ill.App, 211. 


71. Cincinnati Traction 
Cramer, 31 OhioCir.Ct. 576. 


72. Ala.—Bradley v. Powers,’ 106 
So. 799, 214 Ala. 122; Birmingham, E. 
& B.-R: ‘Co. -v. Stagg, 72 So. 164,196 
Ala. 612; Kearns v. Mobile Light, etc., 
Co., 71 So. 993, 196 Ala. 99; Birming- 
ham Ry., Light & Power Co. vy. Don- 
aldson, 68 So. 596, 14 Ala.App. 160. 


Ark.—Little Rock Traction, etce., 
oe Ve Dunlap, 57) S:W.3'938, 68. Anke | 5 
291. 


Cal.—Mayne v. San Diego Electric 
Ry Co. 105, PB. 690; U7 9) Calkiine: 


‘Tll.— Fowler v. Chicago Rys. Co., 
120 N.B. 635, 285 Ill. 196 [aff 207 Ill. 
App. 430]. ‘ 


Iowa.—McClosky v. Iowa Ry. & 
Light Co., 197 N.W. 989, 200 N.W. 913, 
198 Iowa 1146. 


Ky.—Cincinnati, N. & C. Ry. Co. v. 
Cooke, 121 S.W. 467. 


Mass.—Graul v. Boston Elevated 
Ry. Co., 159 N.E. 606, 262 Mass. 104; 
Labuff v. Worcester Consol. St. Ry- 
Con LtZOs AN: By 0 Sly. ole WiaSSee tenis 
Cleveland v. Boston Blevated Ry. Co., 
97 N.E. 6238, 211 Mass. 75; Miller v. 
Boston, ete., St. R. Co., 83 N.E. 990, 
197 Mass. 535; Hyde v. Boston, 7i N-. 
E. 118, 186 Mass. 115; Kane v. West 
End St. R. Co., 47 N.E. 501, 169: Mass. 
64; Cook v. Union R. Co., 125 Mass. 
Bike 


Mich.—WNorris v. Detroit United 
Ry., 160 N.W. 574, 193 Mich. 578; 
Hibbler v. Detroit United Ry., 137 N. 
W. 719, 172 Mich. 368; Kaiser v. De- 
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properly constructing or maintaining a trolley wire, 
pole, or other structure,”* in an action for injuries. 


resulting therefrom. 


[3 490] (c) Equipment and Condition of Car. ‘It 
is ordinarily for the jury, in an action for injuries 
resulting from the operation of a street car, to de- 
termine whether the street railroad company was 
negligent with regard to the equipment of the car,‘* 
as whether it was properly equipped with appli- 
ances for controlling or stopping it,’® or with a suit- 
able and proper fender,’® or whether the operation 
of the car without a fender constituted negligence 
as to the injured person,’? and whether the car 


and its equipment were in proper 


troit, ete, R. Co., 91 N.W. 752, 131 
Mich. 506. 


Minn.—Baumgartner v. 
62 N.W. 127, 60 Minn. 244. 


Mo.—Gottschalk v. Wells, 274 S.W. 
399: Boone v. City of St. Joseph, 
(App.). 1 S.W.(2d) 227; Asmus_ Vv. 
United R. Co., 134 S.W. 92, 152' Mo. 
App. 521; Kelley v. United R. Co., 
132 S.W. 269, 153 Mo.App. 114. 


N.J.—Hurley v. Public Service Ry. 
Co., 148 A. 442, 105 N.J.Law 196; Bray 
v. West Jersey, ete, R. Co., 118 A. 
833, 98 N.J.Law 148 [aff 116 A. 171]; 
Geise v. Mercer Bottling Co., 94 A. 
24, 87 N.J.Law 224; Slater v. North 
Jersey St. Ry. Co., 74 A. 511, 78 N.J. 
Law 559; Fox v. Wharton, 45 A. 798, 
64 N.J.Law 453; Thomas v. Consoli- 
dated Traction Co., 42 A. 1061, 62 
N.J.Law 36. 


N.Y.—Stern v. International Ry. 
Co., 115 N.E. 759, 220 N.Y. 284, 2 A. 
L.R. 487; ‘Lambert v. Westchester 
Electric R. Co., 838 N.E. 977, 191 N.Y. 
248; Schild v. Central Park, etc., R. 
Co., 31 N.E. 327, 1838 N.Y. 446, 28 Am. 
S.R. 658; Stebbins v. Hudson Valley 
R. Co., 155 N.Y.S. 649, 170 App.Div. 
1; Stern v. International Ry. Co., 153 
N.Y.S. 520, 167 App.Div. 503 [aff 115 
N.E. 759]; Ft. Edward v. Hudson 
Valley R. Co., 111 N.Y.S. 7538, 127 App. 
Div. 438; Higgins v. Brooklyn, etce., 
R. Co., 66 N.Y.S. 334, 54 App.Div. 69; 
Worster v. Forty-Second St., ete., R. 
Co., 3 Daly 278 [aff 50 N.Y. 203]; 
Parkes v. Metropolitan St. R. Co., 76 
N.Y.S. 983, 837 Misc. 844. 


Or.—Oberstock vy. United Rys. Co., 
Logie.) 195,68 Ons 19.7. 


Pa.—Haggerty v. Philadelphia Rap- 
id Transit Co., 90 A. 456, 244 Pa. 107; 
Gilton v. Hestonville, etc., Pass. R. 
Co., 31 A. 249, 166 Pa. 460; Wagner v. 
Pittsburgh, etc., Pass. R. Co., 27 A. 
1008, 158 Pa. 419. 


Tex.—San Antonio Traction Co. v. 
Emerson, (Civ.App.) 152 S.W. 468. 


‘ 

Wash.—Coons v. Olympia Light, 
GLC ACO. 01 ee N69 I Wash. Gre: 
Gray v. Washington Water Power 
Co., 68 .P. 360, 27 Wash. 713. 


Can.—Toronto R. Co. y. Toronto, 24 
Can.S.C. 589. 


[a] Tracks protruding above 
street level.—(1) The question wheth- 
er street car tracks allowed to remain 
above the level of a street render the 
street unsafe for ordinary travel is 
for the jury, in an action against the 
company for an injury alleged to 
have been caused thereby. Gray v. 
Washington Water Power Co., 68 P. 
360, 27 Wash. 713. (2) Elevation of 
street railway track an inch or an 
inch and one half above pavement 
does not in itself present issue for 
jury. McClosky v. Iowa Ry. & Light 


Mankato, 


STREET RAILROADS 


and safe condi- 


Co., 200 N.W. 918, 197 N.W. 989, 198 
Iowa. 1146. 


[b] Whether defendant had no- 
tice of defects in its tracks which 
caused the injury is ordinarily a 
question for the jury. Gilton v. Hes- 
tonville; etc., Pass. R. Co., 31 A. 249, 
166 Pa. 460. 


[ce] Sufficiency of warnings or 
barricades provided by a street rail- 
road company during the progress of 
construction work or excavation in a 
public street is ordinarily for the ju- 
ry. Kearns v. Mobile Light, etc., Co., 
71 So. 993, 196 Ala. 99; Kelley v. Unit- 
ed R. Co., 132 S.W. 269, 153 Mo.App. 
114;_Bray v. West Jersey, etc., R. Co., 
i 833, 98 N.J.Law 148 [aff 116 A. 


73. U.S.—Pittsburgh. .R.. Co... v. 
Chapman, 145 F. 886, 76 C.C.A. 418 
{aff 140 F. 784]. 


Mass.—Walsh v. Boston El. R. Co., 
78 N.E. 451, 192 Mass, 423. 


N.Y.—Anderson vy. Manhattan R. 
Co., 21 N.Y.S. 1,1 Mise. 504. 


Pa.—Block y. Pittsburg, etc., Trac- 
tion Co., 44 A. 1068, 194 Pa. 17; Mus- 
ser v. Lancaster City St. R. Co., 35 A. 
206, 176 Pa. 621. 


Wis.—Block v. Milwaukee St. R. 
Co., 61 N.W. 1101, 89 Wis. 371, 46 Am. 
S.R. 849,.27 L.R.A. 365: 


[a] Maintenance of guard wire 
over trolley wire.—It is for the jury 
to determine whether a company op- 
erating an electric street railroad was 
negligent in not maintaining a guard 
wire over its trolley wire, so as to 
prevent a fallen telephone wire from 
coming: in contact with the trolley 
wire and becoming charged with elec- 
tricity therefrom, to the injury of 
one driving along the street. Block 
v. Milwaukee St. R..Co., 61 N.W. 1101, 
Sean 371, 46 Am.S.R. 849, 27 L.R.A. 


[b] Protection of persons below 
elevated railroad.—(1) Whether an 
elevated railroad company did all 
that could reasonably be required of 
it to prevent sparks fron falling and 
injuring pedestrians on the street be- 
neath is ordinarily a question for the 
jury. Walsh v. Boston El. R. Co., 78 
N.H. 451, 192 Mass. 423. (2) It is for 
the jury to determine whether de- 
fendant’s servants were negligent in 
dropping a heavy timber on the rot- 
ten flooring of an elevated railroad 
platform, causing a piece of such 
flooring to fall upon a person in the 
street below. Anderson v. Manhattan 
R. Co., 21 N.Y.S. 1, 1 Misc. 504. 


74 James v. Interstate Consol, St. 
R. Co., 79 N.E. 264, 193 Mass. 264. 
And see cases infra notes 75-78. 


75. Atlantic Ave. R. Co 


‘ . Vv. Van 
Dyke, 72 F. 458, 18 C.C.A. 632; n: 


Chi- 
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tion at the time of the accident;*?. but in the ab- 
sence of any evidence of defects in the construc- 
tion, maintenance, or equipment of a car the matter 
should not be submitted to the jury.’° 


[§ 491] (d) Operation of Car—aa. In General. 
In accordance with the general rules relating to the 
state of the proof as governing questions for the 
court and jury in actions against a street railroad 
-eompany,®° it is ordinarily for the jury, in an ac- 
tion for injuries or death resulting from the opera- 
tion of a street car, to determine where or how the 
accident occurred,’! and whether or not such opera- 
tion was negligent under the cireumstances existing 
at the time and place of the accident,®? except where 


cago City R. Co. v. Mager, 56 N.E. 
1058, 185 Ill. 336 [aff 85 Ill.App. 524]; 
Penny v. Rochester R. Co., 40 N.Y.S. 
172, 7 App.Div. 595 [aff 49 N.E. 1101, 
154 N.Y. 770]; Mitchell v. Tacoma 
R.,: ete, Co. 87 P. 341, 9 Wash. 120. 


[a] Sand on car.—It is for the ju- 
ry to say whether it was negligence 
not to have had sand on an electric 
ear, for stopping in emergencies, al- 
though it was a season when the rails 
were dry and dusty, where the evi- 
dence shows that the streets had been 
sprinkled shortly before the accident, 
and that the rails were slippery with 
thin mud; that in such cases the 
wheels of the car will slide, making 
it very difficult to stop; and that if 
there had been sand on the car it 
could have been stopped more easily 
than it was. Penny v. Rochester R. 
Co., 40 N.Y.S. 172, 7 App.Div. 595 [aff 
49 N.E. 1101, 154 N.Y. 770]. 


76. Waters v. Indianapolis Trac- 
tion, etc., Co., 113 N.E. 289, 185 Ind. 
526; Hanes v. Southern Public Util- 
ities "Co.,' 131 S.-H. 402, 191 N-Cyaies 
Smith v. Charlotte Electric R. Co., 92 
S.E. 382, 173 N.C. 489; Sundstrom v. 
Puget Sound Traction, etc., Co., 156 
P. 828, 90 Wash. 640; Tecker v. Seat- 
tle, etc., R. Co., 111 P. 791, 60 Wash. 
570, Ann.Cas.1912B 842. 


77. Louisville; etce., Traction Co. v. 
Short, 83 N.E. 265, 41 Ind.App. 570; 
Gross v. Omaha, etc., St. R. Co., 147 
N.W. 1121, 96 Neb. 390, L.R.A.1915A 
742; Henderson y. Durham Traction 
Co., 44 S.E. 598, 1382 N.C. 779. 


78. Public Utilities Co. v. Handorf, 
112 N.E. 775, 185 Ind. 254; Burghardt 
v. Detroit United R. Co., 173 NW. 
360, 206 Mich. 545, 5 A.L.R. 1338; 
Bayliss vy. International R. Co., 177 
N.Y.S. 153, 107 Mise. 680; Conlon vy. 
re Re Conta, A233). 223) Pa. 


79. Benson y. Philadelphia Rapid 
Sis es he A. 1009, 248 Pa. 302; 

ark v. riladelphia Rapid Transit 
Co., 88 A. 6838, 241 Pa. 437. 


80. Questions for court and jury 
as determined by state of proof in 
general see supra § 485. 


81. Pigeon Vv. Massachusetts 
Northeastern St. R. Co., 119 N.E. 762, 
230 Mass, 392; Johnson v. City of 
Seattle, 194 P. 417, 113 Wash. 487. 


[a] Whether car struck automo- 
bile or vice versa is a question of fact 
for the jury where the evidence is in 
SAS a i rarer as Ye Massachusetts 

rtheastern » Rs.Co.,, 119 NE: 

230 Mass. 392. Biv 


82. U.S.—Coast Cities Ry. Co. v. 
Dietz, 17 F.(2d) 477; heer Ry. & 
Power Co. v. Cothary, 2385 F. 872; 149 
C.C.A. 184; Puget Sound Traction, 
Light & Power Co. v. Schleif, 220 F. 
48, 185 C.C.A. 616; Middlesex & B. 


For later cases, developments and changes in the law see Annotations, same title and section number 


. 


Ae od 


be 


St. Ry. Co. v. Egan, 214 F. 747, 131 
C.C.A. 53 [aff 212 F. 562]. 


Ala.—Mobile Light & R. R. Co. v. 
Forcheimer, 127 So. 825, 221 Ala. 139; 
Birmingham Electric Co. v. Fried- 
man, PUGTSO. 123. 217 Ala. 2725. Bir- 
mingham Ry., Light & Power Co. v. 
_Drennen, 57 So. 876, 175 Ala. 338, Ann. 
Cas.1914C 1037; Mobile Light & R. Co. 
up Harold, 101 So. 168, 20 Ala.App. 


Cal.—Neff v. United Railroads of 
San Francisco, 207 P. 248, 188 Cal. 
722; Shipley v. San Diego Electric 
Ry. Co., (App.) 289 P. 662; Driscoll v. 
California Street Cable R. Co., 250 P. 
1062, 80 Cal.App. 208; Badger v. City 
and County of San Francisco, 182 P. 
978, 41 Cal.App. 571. 


Colo.—Denver Tramway Corpora- 
tion v. Ancker, 291 P. 1019; Denver 
City Tramway Co. v. Wright, 107 P. 
1074, 47 Colo. 366. 


Conn.—Ireland vy. Connecticut Co., 
150 A. 520, 111 Conn. 521; Strosnick 
We— Connecticut: Co., 103%, Alc7%55, 92 
Conn. 594. 


D.C.—Capital Traction Co, vy. Div- 
ver, 33 App.D.C. 332. 


Ga.—Howard vy. Savannah Electri 
Co., 79 S.E. 112, 140 Ga. 482; Harri- 
son v. Georgia Ry. & Electric Co., 68 
S.E. 505, 134 Ga. 718; Hill v. Rome 
St. R. Co., 28 S.B. 631, 101 Ga. 66; 
Farmer vy. Georgia Power Co., 146 S. 
EB. 40, 39 Ga.App. 61; Georgia Ry. & 
Power Co. v. McElroy, 136 S.E. 85, 36 
Ga.App. 143; Dabbs v. Rome Ry. & 
Light Co., 69 S.E. 38, 8 Ga.App. 350. 


Ill.— Becker v. Chicago R. Co., 216 
Tll.App. 324; McGuire v. Chicago City 
R. Co., 179 Ill.App. 79. See Marks v. 
Chicago City R. Co., 202 Ill.App. 220; 
Anderson v. Decatur R., ete., Co., 200 
Ill.App..646; Barker vy. Danville St. 
R., ete., Co., 193 Ill.App. 639. 


Ind.—Indianapolis Traction & Ter- 
minal Co. v. Hensley, 115 N.E. 934, 
186 Ind. 479; Indianapolis Traction & 
Terminal Co. v. Taylor, 103 N.E. 812, 
55 Ind.App. 309. 


Iowa.—Stoker y. Tri-City Ry. Co., 
165 N.W. 30, 182 Iowa 1090, L.R.A. 
1918F 515. : 


Ky.—Louisville Ry. Co. v. Vessels’ 
Adm’x, 167 S.W. 924, 159 Ky. 664; 
Louisville Ry. Co. v. Knocke’s Adm’r, 
117 S.W. 271. 


Mass.—Austin vy. Hastern Massa- 
chusetts St. Ry. Co., 169 N.E. 484; 
Harding v. Boston Hlevated Ry. Co., 
163 N.E. 860, 265 Mass. 344; Riley v. 
Boston Elevated Ry. Co., 163 N.E. 
752, 265 Mass. 176; Johnson vy. Bos- 
ton Elevated Ry. Co., 147 N.E. 829, 
252 Mass. 300; Sharp v. Boston Ele- 
vated Ry. Co., 146 N.E. 251, 251 Mass. 
106; Harlow v. Worcester Consol. St. 
Ry. Co., 143 N.E. 622, 248 Mass. 572; 
Labrecque v. Donham, 127 N.E. 537, 
236 Mass. 10; Bombard v. Worcester 
Consol. St. Ry. Co., 124 N.E. 434, 234 
Mass. 1; Morrissey v. Connecticut 
Valley St. Ry. Co., 124 N.E. 435, 233 
Mass. 554; Pierce v. Worcester Con- 
sol. St. Ry. Co., 123 N.E. 773, 233 
Mass. 301; Rhyno v. Boston Elevated 
Ry. Co., 116 N.E. 398, 227 Mass. 154; 


Driscoll vy. Boston Elevated Ry. Co., 


112 N.E. 219, 223 Mass. 533; McCue 
v. Boston Elevated Ry. Co., 109 N.E. 
360, 221 Mass. 432; Dwyer v. Boston 
Elevated Ry. Co., 107 N.H. 924, 220 
Mass. 193; Manley v. Bay St. Ry. Co., 
107 N.E. 409, 220 Mass. 124; George 
S. Fox Co. v. Boston & N. St. Ry. Co., 
104 N.E. 356, 217 Mass. 140; Moriar- 
ty v. Connecticut Valley St. Ry. Co., 
99 N.E. 946, 213 Mass. 97; Muilen v. 
Boston Elevated Ry., 95 N.E. 391, 209 
Mass. 79; Hatch v. Boston & N. St. 
Ry. Co., 91 N.B. 523, 205 Mass. 410; 


Hanley v. Boston Elevated Ry. Co., 37 | 


'134; 


Ry. iCou 
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N.E. 197, 201 Mass. 55; Carrahan v. 
Boston & N. St. Ry. Co., 85 N.E. 162, 
198. Mass. 549, 126 Am.S.R. 461; 
Stubbs v. Boston & N. St. Ry. Co., 79 
N.E. 795, 193 Mass. 513; Green v. 
Haverhill & A. St. Ry. Co.; 79 N.E. 
735, 193 Mass. 428. 


Mich.—Luttenton y. Detroit, J. & 
C. Ry., 176 N.W. 558, 209 Mich. 20; 
Rotter v. Detroit United Ry., 171 N. 
W. 514, 205 Mich. 212; Spreng v. De- 
troit United Ry., 168 N.W. 926, 197 
Mich. 343; Webster y. Detroit Unit- 
ed Ry., 162 N.W. 275,,195 Mich. 660; 
Pearl v. Detroit United Ry., 153 N.W. 
1062, 188 Mich. 84; Purulewski v. De- 
troit United Ry., 147 N.W. 596, 181 
Mich. 133; Seebach v. Michigan Unit- 
ed Rys. Co., 142 N.W. 1086, 177 Mich. 
1; Sailsky v. Detroit United Ry., 142 
N.W. 351, 176 Mich. 261; Deneen v. 
Houghton County St. Ry. Co., 113 N. 
W. 1126, 150 Mich. 235, 13 Ann.Cas. 
Hengesbach v. Detroit United 
Ry., 111 N.W. 345, 147 Mich. 681. 


Minn.—McCabe v. Duluth St. Ry. 
Co., 220 N.W. 162, 175 Minn. 22; Da- 
vis v. Minneapolis St. Ry. Co., 217 
N.W. 99, 173 Minn. 186; Larson v. 
Duluth St. Ry. Co., 149 N.W. 538, 127 
Minn. 328; Heidmann y. St. Paul City 
Ry. Co., 117 N.W. 226, 106 Minn. 48; 
Morris v. St. Paul City Ry. Co., 117 
ame 500, 105 Minn. 276, 17 L.R.A.N.S. 
598. 

Mo.—Nahorski y. St. Louis Elec- 
tric Terminal Ry. Co., 274 S.W. 1025, 
310 Mo. 227; Hartman vy. Fleming, 264 
S.W. 873; Downs v. United Rys. Co. 
of St. Louis, 184 S.W. 995; Kinlen v. 
Metropolitan St. Ry. Co., 115 S.W. 528, 
216 Mo. 145; Inland Valley Coal Co. 
v. Wells, (App.) 24 S.W.(2d) 208; 
Estes vy. Kansas! City,.C.-C. & St. J. 
Ry. Co., (App.) 28 S.W.(2d) 193; Se- 
bek v. Wells, (App.) 18 S.W.(2d) 518; 
Hoodenpyle v. Wells, (App.); 10 S.W. 


(2d) 331; Potashnick vy. Wells, (App.) 


2738 S.W. 777; Gilman v. Fleming, 
(App.) 265 S.W. 104; George Muehle- 
bach Brewing Co. v. Dunham, (App.) 
177 S.W. 1067; Johnson vy. Springfield 
Traction Co., 161 S.W. 1193, 176 Mo. 


App. 174; Averitt v. Metropolitan St. 
Ry: Co:; 131. S3W.7 752, 151> Mo.App. 
265. : ; 


Neb.—Weck v. Reno Traction Co., 
149 P. 65, 38 Nev. 285. 


N.J.—Settlemeyer v. Public Service 
73 A. 50; Lynch v. Public 
Service Corporation, 83 A. 382, 82 N. 
J.Law 712, 42 L.R.A.N.S. 865; Shiles 
v. Public Service Corp., 72 A. 68, 77 
N.J.Law 600; Ayars v. Camden, etc., 
R. Co., 43 A. 678, 63 N.J.Law 416; 
Liss v. Public Service Ry. Co., 141 A. 
1, 6 N.J.Mise. 322, 


N.Y.—Escher v. Buffalo & Lake 
Erie Traction Co., 115 N.E. 445, 220 
N.Y. 243; Anastasio v. Hedges, 202 
N.Y.S. 109, 207 App.Div. 406; Koster 
v. Coney Island & B. R. Co., 151 N.Y.S. 
56, 165 App.Div. 224; Crantz v. Nassau 


Electric R. Co., 138 N.Y.S. 966, 154 
App.Div. 247; Lennon v. Brooklyn 
Heights R. Co., 134 N.Y.S. 1009, 150 


App.Div. 286; Hickey, Kaplan & Wilt- 
zek v. Brooklyn Heights R. Co., 132 
N.Y.S. 945, 148 App.Div. 693; Lynch 
v. United Traction Co., 130 N.Y.S. 
230, 145 App.Div. 732; Krebs v. In- 
ternational Ry. Co., 124 N.¥.S. 404, 139 
App.Div. 870; Rounds v. Syracuse & 
S. R. Co., 118 N.Y.S. 24, 184 App.Div. 
15 [aff 93 N.E. 1130, 119 N.Y. 598]; 
Geoghegan v. Union Ry. Co. of New 
York City, 107 N.Y.S. 503, 122 App. 
Div. 646; Heywood Bros. & Wake- 
field Co. vv. Finch, 154 N.Y.S. 160, 91 
Mise. 23; Leonard v. Joline, 113 _N. 
Y.S. 682, 61 Misc. 336; Murphy y. In- 
terurban St. Ry. Co., 107 N.Y.S. 96, 56 
Misc. 598; Boxer v. Brooklyn, Q. C. 
SISAUR? | Cont LIVIN Y.-S.) 15) Welssi-v. 
New York Rys. Co., 154 N.Y.S. 221; 
Kear v. New York City Ry. Co., 104 
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N.Y.S. 444, 


N.C.—Lea v. Southern Public Utili- 
ties -Co., 101 -S.E.-.19, 178 N.C. 509; 
Smith v. Charlotte Electric Ry. Co., 92 
S.B.- 9382, 173 N.C. 489. 


Okl1.—Chickasha St. Ry. Co. v. Mar- 
shall, 141 P. 1172, 43 Okl. 192. 


Or.—Graves v. Portland Ry., Light 
& Power Co., 134 P. 1, 66 Or. 232, Ann. 
Cas.1915B 500; Palmer v. Portland 
Ry., Light & Power Co., 108 P. 211, 56 
Or. 262; Donohoe v. Portland Ry. Co., 
107 P. 964, 56 Or. 58. 


Pa.—Richards v. Philadelphia Rap- 
id Transit Co., 149 A. 186, 299 Pa. 
163; Di Pietro v. Philadelphia Rapid 
Transit Co., 148 A. 520, 298 Pa. 423; 
Algard v. Philadelphia Rapid Transit 
Co., 109 A. 647, 266 Pa. 390; Bradican 
v. Scranton Ry. Co., 103 A. 1013, 260 
Pa. 555; Rothrock vy. Lehigh Valley 
Transit Co., 103 A. 918, 260 Pa. 463; 
Hicks v. Altoona & L. V. Electric Ry. 
€o.,101 A. 969, 258 Pa. 148; Gilmore v. 
Same, 98 A. 698, 253 Pa. 543; Schmidt 
v. Philadelphia Rapid Transit Co., 98 
A. 691, 253 Pa. 502; Caffray v. Phila- 
delphia Rapid Transit Co., 94 A. 924, 
249 Pa. 364; Gordon v. Beaver Valley 
Traction Co., 93 A. 334, 247 Pa. 248; 
Saunders Vv. Philadelphia Rapid 
Transit Co., 87 A. 420, 240 Pa. 66; 
Gettings v. Mahoning & Shenango Ry. 
& Light Co., 86 A. 80, 288 Pa. 170; 
Chronister v. York Rep. Co., 85 A. 140, 
237 Pa. 259; Proctor v. Lehigh Val- 
ley Transit Co., 83 A. 1019, 235 Pa. 373; 
McDyer v. Hastern Pennsylvania Rys. 
Co., 76 A. 841, 227 Pa. 641; Geiser v. 
Pittsburg Rys. Co., 72 A. 351,223 Pa. 
170; Mortimer v. Beaver Valley Trac- 
tion Co., 65 A. 758, 216 Pa. 326; Stur- 
geon v. Beaver Valley Traction Co., 65 
A. 757, 216 Pa. 322; Hamill v. Phila- 
delphia Rapid Transit Co., 98 Pa.Su- 
per. 242; Horton v. Philadelphia Rap- 
id Transit Co., 94 Pa.Super. 553; Wack 
v. Philadelphia Rapid Transit Co., 93 
Pa.Super. 206; Mitchell v. Philadel- 
phia Rapid Transit Co., 85 Pa.Super. 
434; Bisaillon v. Philadelphia Rapid 
Transit Co., 84 Pa.Super. 153; Kens- 
ington Carpet Co. v. Philadelphia Rap- 
id Transit Co., 84 Pa.Super. 114; Kulp 
v. Lehigh Valley Transit Co., 81 Pa. 
Super. 296; Woomer v. Altoona & 
Logan Valley Electric Ry. Co., 80 Pa. 
Super. 261; Logue vy. Philadelphia 
Rapid Transit Co., 78 Pa.Super. 239; 
Boden v. Philadelphia Rapid Transit 
Co., 77 Pa.Super. 605; Tommasulo v. 
Philadelphia Rapid Transit Co., 71 
Pa.Super. 301; Naye v. Philadelphia 
Rapid Transit Co., 71 Pa.Super. 207; 
Rogers v. Philadelphia & West Ches- 
ter’ Traction Co., 69 Pa.Super. 250; 
Dyer v. Philadelphia Rapid Transit 
Co., 58 Pa.Super. 634; Rose v. South- 
ern Cambria Ry. Co., 58 Pa.Super. 
142; Connor v. Pittsburg Rys. .Co., 
50 Pa.Super. 629. 


R.I.—Petroleum Heat & Power Co. 
v. United Blectric Rys. Co., 150 A. 
259; O’Donnell v. United Electric Rys. 
Co., 184 A. 642, 48 R.I. 18; Deslandes 
v. Rhode Island, Co., 100 A. 393; 
| ue de east v. Rhode Island Co., 87 
A. 314. 


Tex.—El Paso Electric Ry. Co 
Benjamin, (Civ.App.) 202 S.W. 
[dism f w j]. 


Utah.—Oswald v. Utah Light & Ry. 
Co., 117 P. 46, 89 Utah 245. 


Wash.—White v. City of Seattle, 240 
PP, 903, 1836 Wash. 544; McLaughlin 
v. Tacoma Ry. & Power Co., 220 P. 
770, 127 Wash. 211; Tecklenburg v. 
Everett Ry., Light & Water Co., 109 
P. 1036, 59 Wash. 384, 34 L.R.A.N.S. 
784; Cathey v. Seattle Blectric Co., 
108 Pa. 443, 58 Wash. 176; Pantages v. 
Seattle Electric Co., 104 P. 629, 55 
Wash. 453. 


Wis.—Rieck v. Chicago & Mil- 
waukee Electric Ry. Co., 151 N.W. 248, 
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there is no sufficient evidence of any want of due 
eare,** or the existence of negligence is left to con- 
jecture,** or the evidence as to care or negligence 
is such that but one conclusion can reasonably be 


drawn therefrom.*® 


[§ 492] bb. Movement, Speed, and Control. 
general, in an action for injuries resulting from the 


STREET RAILROADS 


[§§ 491-492 


termine whether, under the facts and circumstances 
existing at the time and place of the accident, it 
was negligence to start or move the car,*® or allow 
it to proceed,’? and whether the car was under prop- 


er control,®’ or was_being operated in a negligent 


In 


operation of a street car, it is for the jury to de- 


160 Wis. 232. 


And see cases passim infra §§ 492— 
500. 


83. Colo.——Globe Indemnity’ Co. v. 
Stenger, 256 P. 658, 82 Colo. 47. 


Tll.— Finley v. West Chicago St. R. 
Co., 90 Ill.App. 368. 


+ Ky.—Smith v. Ohio Valley Hlectric 
Ry. Co., 3 S.W.(2d) 604, 223 Ky. 311. 


Md.—Gitomir v. United Rys. & Elec- 


tric Co. of Baltimore City, 146 A. 
279, 157 Md. 464. 
Mass.—Donahue v. Massachusetts 


N. E. St.. Ry. Co., 110 N.E. 281, 222 
Mass. 233. 


Mich.—Krantz v. Detroit United 
Ry., 172° N.W.. 5938, 206° Mich. 206; 
Patterson v. Detroit United Ry., 153 
N.W. 670, 187 Mich. 567. 


Mont.—Varn v. Butte Hlectric Ry. 
Co., 249 P. 1070, 77 Mont. 124. 


N.J.—Rose v. Alcott, 72 A. 67, 77 
N.J.Law 538. 


Pa.—Volpe vy. Philadelphia Rapid 
Transit Co., 103 A. 926, 260 Pa. 402; 
Meloy v. Philadelphia Rapid Transit 
Co., 66 A. 253, 217 Pa. 189; Sontgen v. 
Kittanning, etc., St. R. Co., 62 A. 523, 
213 Pa. 114; Clonan v. Allegheny Val- 
ley Street Ry. Co., 96 Pa.Super. 442. 


R.I.—Lake v. United Blectric Rys. 
Co., 142 A. 619; National Wholesale 
Grocery Co. v. United Electric Rys. 
Co., 133 A. 242, 47 R.I. 334; Pashalian 
w. Rhode Island Co., 85 A. 673. 


34 <Alvina v. Public Service Ry. 
Col 117 AL 709,97 ON. Faw. , 526; 
Walker v. Philadelphia Rapid Transit 
Co., 538 Pa.Super, 207;  Herrett v. Pu- 
get Sound Traction, Light & Power 
Co., 173 P. 1024, 103 Wash. 101. 


85. McGlade v. Waterloo, 156 N.W. 
680, 178 Iowa 11. 


[a] Where plaintiff’s evidence is 
entirely incredible and could not pos- 
Sibly be true, the court does not err in 
directing a verdict for the street rail- 
road company. McGlade v. Waterloo, 
156 N.W. 680, 178 Iowa 11. 


86. I111.—Goldsmith v. Chicago City 
Ry. Co., 214 Ill.App. 34. 


Iowa.—Borg v. Des Moines City Ry. 
'Co., 181 N.W. 10, 190 Iowa 909; Car- 
ter v. Sioux City Service Co., 141 N.W. 
26, 160 Iowa 78. 


Mass.—Smith v. Boston Elevated 
Ry. Co., 165 N.E. 393, 266 Mass. 424: 
Wiles v. Boston Hlevated R. Co., 119 
N.E. 752, 230 Mass. 316. 


Mich.—Canerdy v. Port Huron, ete., 
R. Co., 120 N.W. 582, 156 Mich. 211, 


N.Y.—Lifshitz v. Third Ave. R. Co., 
179 N.Y.S. 631. 


Ohio.—Giddens v. Cleveland 
Co., 174 N.E. 22, 37 OhioApp. 8. 


R.i.—Deslandes v. Rhode Island Co., 
100 A. 393. 


[a] Backing car.—Whether, under 
all the circumstances, it was negli- 
gence to back a street car suddenly 
and without warning is ordinarily a 
question for the jury. Canerdy v. 
Port Huron, etc, R. Co. 120. N.W. 


~ en. 


Ry. 


582, 156 Mich. 211. 


[b] Conductor signaling car to 
proceed over railroad crossing.—(1) 
In an action against a street railroad 
company for causing the death of a 
railroad trainman in a collision ,with 
a street car, where the evidence shows 
that the street car stopped at the 
crossing and the conductor went for- 
ward upon the crossing, but before 
proceeding as far as the track upon 
which the train was coming signaled 
the car to proceed, so that the train 
struck the car and threw the train- 
man off, the question of the conduc- 
tor’s negligence is for the jury. Car- 
ter v. Sioux City Service Co., 141 N.W. 
26. 160 Iowa 78. (2) Precautions at 
railroad crossing as question for 
ae or jury in general see infra § 

Mie 


87. Felske v. Detroit United R., 
139 N.W. 15,-173 Mich. 456; Hanford 
v. Omaha, etc., St. R.. Co. 203 NW: 
643; .113 Neb. 423, 40° A.L.R.. 9:70; 
Rothfuss v. Pulic Service R. Co., 121 
A. 724, 98 N.J.Law 896; Welsh v. Phil- 
adelphia Rapid Transit Co., 63 Pa. 
Super. 148. 


[a] Motorman temporarily blind- 
ed without fanlt.—Where a motorman 
whose car was in motion was stran- 
gled by an insect in his throat and 
became temporarily unable to see or 
keep a lookout, it is a question for 
the jury to determine whether he was 
negligent in allowing his car to con- 
tinue in motion while he could not 
look ahead. Hanford v. Omaha, etc., 
St.’ Ri > Co:; 203 “N: W. 643, 113. Neb: 
423, 40 A.L.R. 970. 


[b] Continuing in motion after 
partial derailment.—Where the evi- 
dence showed that, some distance be- 
fore a street car struck plaintiff, its 
rear truck was derailed, and the 
rough riding should have 
the derailment to the persons in 
charge of the car, it is for the jury 
to determine whether the motorman 
was negligent in allowing the car to 
continue in motion until it suddenly 
swerved and caused the injuries com- 
plained of. Felske v. Detroit United 
R.,. 189. N.W. 15, 178 Mich. 456. 


[c] Failure to stop at usual place 


on signal.—Where the injured person 


saw a car approaching a usual stop- 
ping place and an intending passen- 
ger there signalling for it to stop, 
and thereupon attempted to cross in 
front of the car, it is for the jury to 
determine whether the failure of the 
motorman to comply with such signal 
and stop the car, instead of continu- 
ing on, was negligence. Welsh v. 
Philadelphia Rapid Transit Co., 63 Pa. 
Super. 148. See to same effect Roth- 
fuss. v. Public Service R. Co., 121 A. 
724, 98 N.J.Law 896. 


Failure to stop on discovering peril 
to person or vehicle on or near track 
as raising question for jury see infra 
§§ 496, 497. 

88s. Ala.—Bradley |v. 
So. 799, 214 Ala, 122. 


Conn.—Hoyt v. Connecticut Co., 139 
A. 647, 107 Conn. 160. 


D.C.—Washington-Virginia Ry. Co. 


Powers, 106 


indicated’ 


and improper manner,®® or was running at an ex- 
cessive speed,®® such as at a rate in excess of that 


v. Himelright, 42 App.D.C. 532. — 


Iowa.—Waring v. Dubuque Elec- 
tric Co., 186 N.W. 42, 192 Iowa 1240. 


Mich.—Bloch v. Detroit United R., 
178 N.W. 670, 211 Mich. 252; Trav- 
elers’ Indemnity Co. v. Detroit Unit- 
ed Ry., 159 N.W. 528, 193 Mich. 375. 


N.J.—Migans v. Jersey City, etc., 
St. R: Co. 70-A. 168, 76 N.J-law ib385; 
Conrad vy. Elizabeth, etc., R. Co., 58 A. 
376, 70 N.J.Law 676. 


N.Y.—Sesselmann vy. Metropolitan 
St. R. Co.,:78 N.Y.S. 482, 76 App.Div. 
336; Hoyt v. Metropolitan St. R. Co., 
76 N.Y.S. 832, 73 App.Div. 249 [aff 
67 N.E. 10838, 175 N.Y. 502]; North 
v. David Donaldson. Co., 226 N.Y.S. 
382, 181, Misc. 170. 


Pa.—Kuhns vy. Conestoga Traction 
Co., 138 A. 838, 290 Pa. 303; Wilhelm 
v. Sunbury & S. Ry. Co., 126 A. 191, 
281 Pa. 69; Estep v. Beaver Valley 
Traction .€o.; 123) A. 323,278) Pas 41a 
Conlon v. Pittsburg R. Co., 72 A. 233, 
223 Pa. 101. 


R.I.—McMahen vy. Rhode Island Co., 
86 A. 553. 


Tex.—Dallas Consol. Electric St. 
Ry. Co. v. Chambers, 118 S.W. 851, 55 
Tex.Civ.App. 331. 


Utah.—Kakunis v. Ogden Rapid 
Transit, ,Co., 221 P. 853, 63 Utah 4. 


_89. Ky.—Rice v. Kentucky Trac- 
Bon, etc., (Co.,. 213 “SiN. 78. 9209" Key- 


Mass.—Hull v. Berkshire St. R. Co., 
104 N.E. 747, 217 Mass. 361. 


Mich.—Hibbler v. Detroit United 
Ry., 137 N.W.. 719, 172 Mich. 368. 


Mo.—Frank v. St. Louis Transit 
Co., 73 S.W. 239, 99 Mo.App. 323. 


N.C.—Fleming v. Charlotte Blectrie 
Rw Cos 136" Saas 7235719 3 N.C. s2622 


Wis.—Rissling v. Milwaukee Elec- 
tric R., ete. Co., 234 NUW. 879/203 
Wis. 554. 

90. U.S.—Porto Rico R., ete., Co. 
v. Cognet, 3 F.(2d) 21 [cert den 45 
S.Ct. 511, 268 U.S. 691, 69 L.Ed. 1159]. 


Cal.—Keena v. United Railroads of 
San Francisco, 239 P. 1061, 197 Cal. 


o. 


Colo.—Phillips vy. Denver City 
Tramway Co., 128 P. 460, 53 Colo. 458, 
Ann,Cas.1914B 29, 


Conn.—Hoyt v. Connecticut Co., 139 
A. 647, 107 Conn. 160. 


Ga.—Howard v. Savannah Electric 
Co., 79 S.E. 112, 140 Ga. 482. 


Ill.—Shearer v. Aurora E. & C. R. 
Co., 200 Ill.App. 225. See Sylvester 
v. Bloomington, ete., R., ete., Co., 190 
Tll.App. 495. 


Ky.—Kentucky Traction & Termi- 
wel Gea v. Jenkins, 188 S.W. 645, 171 
y. . 


Mass.—Pendleton v. Boston Elevat- 
sc Ry. Co., 165 N.E. 36, 266 Mass. 


Mich.—Mills vy. Michigan Electric 
R. Co., 212 N.W. 75, 237 Mich. 393. 


Mo.—Highfill v. Wells, 16 S.W.(2d) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


"Co. 


§ 492] 


prescribed by statute or ordinance,®! or at a rate 
inconsistent with the customary use of the street 
by others,®? or constituting negligence under the 


100; Murray v. St. Louis Transit Co., 
83 S.W. 995, 108 Mo.App. 501; Frank 
v. St. Louis Transit Co., 73 S.W. 239, 


99 Mo.App. 323; Moore vy. St. Louis 
Eee & Co., 75 S.W. 699, 95 Mo.App. 


N.J.—Merkl v. Jersey City, etc., St. 
R. Co., 68 A. 74, 75 N.J.Law 654. 


N.Y.—North v. David Donaldson 
Co., 226 N.Y.S. 382,131 Misc. 170. 


Ohio.—Nicholson v. Scioto Valley 
Traction Co., 14 OhioN.P.N.S. 177. 


Pa.—Borteck v. Philadelphia Rap- 
Ids EC ransit CoO. 3 A856) 285" Pa. 
320; Hobel v. Mahoning & Shenango 
yee hisht Coy 791 cA: 11925229) Pa, 
507; Hawkins v. Philadelphia Rapid 
Transit Co., 79 Pa.Super. 453; Haw- 
kins v. Media, ete., Electric R. Co., 
25 Pa.Super. 450; Davis v. Media, 
etc., Electric R. Co., 25 Pa.Super. 444; 
Kent vy. Pittsburgh R. Co., 2 Pa.Dist. 
&Co. 702. 


R.I.—Fratus v. United Electric Rys. 
Co., 144 A. 769; Medeiros v. United 
Electric Rys. Co., 136 A. 17. 


S.C.—Leitner v. Columbia Ry., 
ee oie Go. 


Gas 
148 S.E. 273, 145 S.C. 


Wash.—Yenor v. Spokane United R., 
255 P. 947, 1438 Wash. 541; Baldie v. 
Mmacomea Ri. etc, (Ce. 100 .P. 162,52 
Wash. 75. ; 


And see cases infra notes 91-94. 


[a] Whether failure to stop in 
time to avoid accident was due to ex- 
cessive speed is ordinarily a question 
for the jury in an action for injuries 
caused by the operation of a Street 
car. Moore v. St. Louis Transit Co., 
75 S.W. 699, 95 Mo.App. 728. ; 


91. Ala.—Mobile Light, ete., Co. v. 
Harris Grocery Co., 88 So. 55, 17 Ala. 


App. 659. 
Mo.—Liddy v. St. Louis R. Co., 40 
Mo. 506; Potashnick v. Wells, (App.) 


273 S.W. 777; Loehr v. Wells, (App.) 
253 S.W. 461; Springgate v. United 
Rys. Co. of St. Louis, (App.) 249 S.W. 


122; Rowe v. United R. Co., 247 S.W. 
443, 211 Mo.App. 526; Dickens v. 
Wells, (App.) 245 S.W. 563; James 


.v. United Rys. Co. of St. Louis, (App.) 
236 S.W. 1089; Criss v. United R. Co., 
166 S.W. 834, 183 Mo.App. 392: 


N.Y.—Drusky v. Schenectady R. 
149 N.Y.S. 762, 164 App.Div. 406. 


N.C.—Hanes v. Southern Public 
Utilities Co., 124 S.-H. 866, 188 N.C. 
465; Norman v. Charlotte Hlectric R. 
Co., 83 S.E. 835, 167 N.C.-533, Ann. 
Cas.1916E 508. 


Or.—Donohoe v. Portland Ry. Co., 
P07 PL 9645-56 Or. 58. 


Effect and reasonableness of speed 
regulation as question for court or 
jury see supra § 487. 


92. Savage v. Chicago, etc., Hlec- 
tric) R. Co. 8% N:-Be 377,238 Th 392 
[aff 142 Ill.App. 342]; Friedland v. 
Altoona & Logan Valley Electric Ry. 

o., 59 Pa.Super. 539. 


93. Ala.—Mobile Light &-R. Co. v. 
Portiss, 79 So. 136, 195 Ala. 320; Mo- 
bile Light, ete., Co. v. Harris Grocery 


Co., 88 So. 55, 17 Ala.App. 659; Bir- 
mingham Ry., Light & Power Co. v. 
Demmins, 57 So. 404, 3 Ala.App. 359. 


Cal.—Burr v. United Railroads of 
San Francisco, 126 P. 8738, 163 Cal. 
663; Charves v..San Franicisco-Oak- 
land Terminal Rys., 186 P. 154, 44 Cal. 
App. 221; Ruppel v. United R. of 
tae Francisco, 101 P. 803, 10 Cal.App. 
oO 


-198 Mich. 327; 


UCo. 
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Ill—Flanagan v. Chicago City R. 
Co., 90 N.E. 688, 243 Tll. 456 [aff 145 
Ill.App. 56]; West Chicago St. R. Co. 
v. Musa, 54 N.E. 168, 180 Ill. 130; 
Tierney v. Sampsell, 172 Ill.App. 119; 
Potter v. O’Donnell, 101 Ill.App. 546 
[atf 64 N.BE. 1026, 199 Ill. 119]; West 
Chicago St. R. Co. v. Shiplett, 85 Ill. 
App. 683; Springfield Consol. R. Co. 
Vv. Sommer, 55 Ill.App. 5538. See John- 
son v. Galesburg, ete., Electric R. Co., 


193. IlD-App. 387; Razor Vv. Blooming 
eae SUC ks, ete., Co., 190 IllApp. 
ol. 


Ind.—Indianapolis St. R. Co.-v. 
lin, 78 N.E. 210, 39 Ind.App. 169. 


Ilowa.—Carr v. Interurban R. Co., 
181 N.W. 277, 191 Iowa 501; Watson 
v. Boone Plectric Co., 144 N.W. 350, 
163 Iowa 316; Kern v. Des Moines 
City R. Co., 118 N.W. 451, 141 Iowa 
620; Stanley v. Cedar Rapids, etc., 
R. Co., 93 N.W. 489, 119 Iowa 526. 


Kan.—Metropolitan St. R. Co. v. 
Summers, 89 P, 652, 75 Kan, 342. 


Ky.—Rice v. Kentucky Traction, 
CLC. CO us Coney (Log BOSSI Ve DoS. 


Mass.—-Goulding v. Boston Elevat- 
ed R. Co., 159 N.E. 452, 262 Mass. 47; 
Perry v. Eastern Massachusetts St. 
Ry., 144 N.E. 550, 258 Mass. 142; Her- 
man Bros, Glass Co, v. Middlesex & 
Boston St. Ry. Co., 126 N.E.. 283, 235 


Bo- 


Mass. 179; Davis v. Worcester Con- 
SOl- Sit ny. aCo., £255 NW. 75 54 234 
Mass. 297; Hanley v. Boston El. R. 


Co., 87 N.E. 197, 201 Mass. 55. 
Mich.—Bloch v. Detroit United R., 
178 N.W. 670, 211 Mich. 252; Donlin 
vy. Detroit United Ry., 164 N.W. 447, 
Bewernitz v. Detroit, J. 
& C. Ry., 161 N.W. 976, 195 Mich. 528, 
L.R.A.1917E 767; Prince v. Detroit 
United R. Co., 158 N.W. 861, 192 Mich. 


1945" Nissly iv. Detroit, etc.,. R.,Co,, 
Ide NW 145,0 dbs NG Wie 268, 6S 
Mich. 676, Ann.Cas.1918C 719; Ed- 


wards v. Foote, 88 N.W. 404, 129 Mich. 
Ith 


Minn-—Kimpell v. Duluth St. Ry. 
Co., 211 N.W. 955, 170 Minn. 35. 


Mo.—Montague v. Missouri & K. I 


R. Co., 264 S.W. 813, 305 Mo. 269; 
Taylor v. Metropolitan St. Ry. Co., 
165.8. W. 827, 256 Mo. 191; Decker vy 


Wells, (App.) 272 S.W. 1064; Rowe v. 
United R. Co., 247 S.W. 4438, 211 Mo. 
App. 526; Draper v. Kansas City Rys. 
203 S.W. 646, 199 Mo.App. 485; 
Engelman v. Metropolitan St. R. Co., 
113 S.W. 700, 133 Mo.App. 514; Ameri- 
ean Storage, GLO ye On LN St. Louis 
Transit Co., 97 S.W. 184, 120 Mo.App. 
410; Kube v. St. Louis Transit Co., 
78 S.W. 55, 103 Mo.App. 582. 


Nah Reynolds v. Omaha & C. B. 
St. Ry. Co., 187 N.W. 92, 108 Neb. 26; 
Stewart v. Omaha & C. B. St. Ry. Co., 
129 N.W. 440, 88 Neb. 209, Ann.Cas. 
1912B 861. 


N.J.—Devine v. Public Service Ry. 
Co., 88 A. 1080, 85 N.J.Law 243 [rev 
(Sup.) 86 A. 260]; Dirigolano v. Jer- 
sey City, etc., St. R. Co., 71 A. 257, 
76 N.J.liaw 505. 


N.Y.—Mullen v. Schenectady Ry. 
Co., 108 N.H. 412, 214 N.Y. 300; Fuller- 
ton Vv. Metropolitan St. R. Co., 55 N.Y. 
S. 1068, 87 App.Div. 386. 


Ohio.—Stephens v. Cincinnati 
Traction Co,,-31 OhioCir.Ct. 439; To- 
ledo R., etc., Co. v. Ward, 25 OhioCir, 
CE239'9;; Toledo Consol. St. R. Co. v. 
Rohner, 9 OhioCir.Ct. 702, 6 OhioCir. 
Dec. 706 [aff 50 N.E. 1134, 57 OhioSt. 
667]; Becker v. Cincinnati St. R. (Oxo 
2 OhioS.&C.P. 137, 1 OhioN.P. 359. 
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existing circumstances,®* as where the car was at 
or approaching a street intersection or public cross- 
ing;°* and evidence that the car ran on a consider- 


Okl.—Oklahoma Union Ry. Co. v- 
Lynch, 242 P. 176, 115 Okl. 146. 


Or.—Palmer v. Portland Ry., Light 
& Power Co., 108 P. 211, 56 Or. 262. 


Pa.—Mars v. Philadelphia Rapid 
Ihransiti-Co.plib4: ACs 290) 8 0sa spares pe 
Kuhns v. Conestoga Traction Co., 13% 
A. 838, 290 Pa. 303; Theisen y. Pitts- 
burgh Rys. Co., 100 A. 994, 256 Pa. 
475; Gaughan v. Second Ave. Traction 
Co., 42 A. 41, 189 Pa. 408; Thatcher 
v. Central Traction Co., 30 A. 1048, 166 
Pa. 66, 45 Am.S.R. 645; Luckenbill v. 
Hastern Pennsylvania R. Co., 47 Pa. 
Super. 121; Jensen y. Philadelphia, 
etc., St. R. Co., 24 Pa.Super. 4; Hooper 
VS United Traction Co4 17 CPa-super: 
638; Gress v. Braddock, etc., St. R. 
Co., 14 Pa.Super. 87; Davidson v- 
Schuylkill Traction Co., 4 Pa.Super. 
86; Buente y. Pittsburg, ete., Trac- 
tion Co., 2 Pa.Super. 185. 


R.I.—Oates v. Union R. 
675, 27 R.1-499. 


Tex.—Dallas Consol. Electric St. 
Ry. Co. v. Chambers, 118 S.W. 851, 55 
Tex.Civ.App:. 331; El Paso Hlectrie R- 
ee v. Tomlinson, (Civ.App.) 115 S.W. 
871. 

Wash.—Radford v. Seattle, 221 P- 
597, 127 Wash. 445; Sundstrom v. 
Puget Sound Traction, Light & Pow- 
er Cot, 1565-P... 828, 90° Wash.” 6405 
O’Brien v. Washington Water Power 
Co., 129 P. 391, 71 Wash. 688; Baldie 
Vi Tacoma) Ry, vete:. Co. 00 -Prete2. 
52 Wash. 75. f 


W.Va.—Chambers Vv. Princeton 
Power Co., 117 S.E. 480, 93 W.Va. 598, 
29 A.L.R. 1041. 


Wis.—Scheuer v. Manitowoc & 
Northern Traction Co., 159 N.W. 901, 
164 Wis. 333. 

And see cases infra note 94. 


[a] Thus it is proper to submit to 
the jury the question whether it is 
negligence for an electric car to be 
run upon a designated street at from 
twelve to fifteen miles an hour, al- 
though there is no ordinance affecting 
the matter, or evidence showing what 
speed is uSual, or the extent of the 
business carried on at the place of the 
accident. Metropolitan St. R. Co. v. 
Summers, 89 P. 652, 75 Kan. 342. 


{b] ‘That car was operated at un- 
lawful speed is sufficient to take case 
to jury on the issue of negligence. 
Kern v. Des Moines City R. Ca., 118 
N.W. 451, 141 Iowa 620; Becker v. 
Cincinnati St. R. Co., 2 OhioS.&C.P. 
137, 1 OhioN.P. 359; Oates v. Union R. 
Co., 68 A. 675, 27 RI, 499. : 


94. Ark.—Ward v. Ft. Smith Light, 
etce., Co., 185 S.W. 1085, 1238 Ark 
548. 


Ill.—_-Dewey v. Chicago R. Co., 174 
TlL.App. 283. 


Ind.—Indiana Union Traction Co. v- 
Love, 99 N.E. 1005, 180 Ind. 442; 
Dieckman y. Louisville, ete., Trac- 
tion Co., 89 N.B. 909, 91 N.H. 179, 46 
Ind.App. 11; Union Traction Co. v. 
Howard, (App.) 87 N.E. 1103, 88 N.B. 
967; Marchal v. Indianapolis Stamice 
Co., 62 N.E. 286, 28 Ind.App. 133. 


Mass.—Donoghue v. Holyoke St. R- 
Co., 141 N.E. 278, 246 Mass. 485. 


Mich.—lLittlewood v. Detroit Unit- 
ed Ry., 155 N.W. 698, 189 Mich. 388. 


Mo.—Harrington v. Dunham, 202 
S.W. 1066, 273 Mo, 414; Eckhard v. 
St. Louis Transit Co., 89 S.W. 602, 
190 Mo. 593; Heinzle v. Metropolitan 
St. R. Co., 81 S.W. 848, 182 Mo. 528:. 
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able distance after the accident without stopping is 
ordinarily sufficient to take the issue to the jury.®° 
Where, however, there is no evidence of the speed at 
which the ear was running,®® or no evidence that 
it was running at an excessive speed,®? or that it 
was not under proper control,?’ or the evidence is 
purely conjectural,®® submission of the question to . 


the jury is not proper. 


[§ 493] cc. Maintaining Lookout. 


Petty v. St. Louis, ete., R. Co., 78 S.W. 
1003, 179 Mo. 666; Brandt v. United 
Rys. Co. of St. Louis, 132 S.W. 39, 153 
Mo.App. 16; Williams v. Kansas City 
Blevated Ry. Co.; 131 S.W. 115, 149 
Mo.App. 489; Carey v. Metropolitan 
ses R. Co., 101 S.W. 1128, 125 Mo.App. 


Neb.—Fitzgerald v. Omaha, etc., St. 
R. Co.; 151 N.W. 931, 97 Neb. 856. 


N.J.—Wilhelm v. Public Service R. 
Co., 113 A. 239, 95 N.J.Law 505; Glas- 
co v. Jersey City, ete., St. R. Co., 79 
A, 368, 81 N.J.Law 469 [rev 68 A. 
1074, 76 N.J.Law 185]. 


N.Y.—Benjamin v. Fonda, etc., R. 
Co., 199 N.Y.S. 719, 205 App.Div. 384; 
Mauer v. Brooklyn Heights R. Co., 
84 N.Y.S. 76, 87 App.Div. 119. 


Ohio.—Stephens v. Cincinnati Trac- 
tion Co., 31 OhioCir.Ct. 439. 


Or.—Wolf v. City R. Co., 85 P. 620, 
91 P. 460, 50 Or. 64, 15 Ann.Cas. 1181. 


Pa.—Suchy v. Buffalo & Lake Hrie 
Traction Co., 129 A, 571, 283 Pa. 533. 


Tex.—Texas Electric R. Co. v. Tex- 
as Employers’ Ins. Assoc., (Civ.App.) 
9 S.W.(2d) 185; Beaumont- Traction 
Co. v. Arnold, (Civ.App.) 211 S.W. 275. 


Wash.—Radford v. Seattle, 221 P. 
597, 127 Wash. 445; Roberts v. Spo- 
kane St. R. Co., 63 P. 506, 23 Wash. 
325, 54 L.R.A. 184. i 


W.Va.—Riedel v. Wheeling Trac- 
tion Co., 71 S.H. 174, 69 W.Va. 18. 


[a] Speed of two and one-half 
miles per hour.—The court cannot de- 
termine, as a matter of law, that a 
speed of two and a half miles an hour 
is not excessive for a street car with 
defective appliances for control, when 
passing at a street crossing another 
ear going in the opposite direction. 
Roberts v. Spokane St. R. Co., 63 P. 
506, 23 Wash, 325, 54 L.R.A. 184. 


Precautions at crossing or intersec- 
tion as question for jury in general 
see infra § 495. 


95.’ Dewey v. Chicago R. Co., 174 
IllApp. 283; Criss v. United R. Co., 
166 S.W. 834, 1838 Mo.App. 392; Wil- 
helm y. Public Service R. Co., 113 A. 
239, 95 N.J.Liaw 505; Kuhns v. Cones- 
toga Traction Co., 138 A. 838, 290 Pa. 
308. Compare Hoopman vy. Seattle, 
210 P. 7838, 122 Wash. 379 (holding 
that evidence of the distance a street 
ear traveled, pushing plaintiff’s au- 
tomobile, after striking it, before 
coming to a stop is not sufficient to 
earry to the jury the question of 
excessive speed, where the track and 
pavement were shown to have been 
wet and slippery, especially where 
there was positive testimony show- 
ing that the street car’s speed was 
not excessive). 


96. Wilfin v. Des Moines City R. 
Co., 156 N.W.. 842, 176 Iowa 642; 
Stoudt v. Philadelphia Rapid Transit 
Co., 97 Pa.Super. 295. 


' 97. Baker v. Des Moines City R. 
Co., 202 N.W. 762, 199 Iowa 1256; 
Sandell v. Des Moines City Ry. Co., 


) 
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In an action 


168 N.W. 226, 184 Iowa 525; Walker 
v. Philadelphia Rapid Transit Co., 
58 Pa.Super. 207; McCallum v. Hous- 
ton Electric Co., (Tex.Civ.App.) 280 
S.W. 342. 


98. McCallum y. Houston Electric 
Co., supra. 


99. Crystal v. Baltimore, etc., Elec- 
tric R. Co., 132 A. 629, 150 Md. 256; 
Hoopman v. Seattle, 210 P. 783, 122 
Wash, 379.. 


1. U.S.—Tacoma Ry. & Power Co. 
v. Remmen, 220 F. 617, 186 C.C.A. 
225. ; 


Ala.—Birmingham R., etc., 
Jones, 45 So. 177, 153 Ala, 157. 


Cal.—Keena v. United Railroads of 
per Francisco, 239 P. 1061, 197 Cal. 
148. 


Conn.—King v. Connecticut Co., 149 
A, 219, 110 Conn. 615. 


D.C.—Reiners v. Washington,’ etc., 
R. Co329 App.D:C. 19. 


Ill.—McKenna v. Chicago City R. 
Co., 129 N.E..814, 296 Ill. 314; Ovens 
o weer City Ry. Co., 171 Ill.App. 

47, 


Iowa.—Carr v. Interurban Ry. Co., 
181 N.W. 277, 191 Iowa 501. 


Kan.—Adams v. Iola Electric Ry. 
Co., 149 P. 700, 95 Kan. 781. 


Ky.—Kentucky Traction & Termi- 
nal Co. v. Wilburn, 267 S.W. 1090, 
206 Ky. 510; Kentucky Traction, etc., 
Co. v. Jenkins, 188 S.W. 645, 171 Ky. 
539; Brentlinger v. Louisville Ry. Co., 
161 S.W. 1107, 156 Ky. 685; Louis- 
ville R. Co. v. Boutellier, 110 S.W. 
357, 33 Ky.L. 484. 


Mass,—Mahoney v. Boston Elevated 
Ry. Co., 171 N.E. 662; Winslow v. Bos- 
ton Elevated R. Co., 161 N.E. 874, 264 
Mass, 15; McGrath v. Boston Ele- 
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vated R. Co., 154 N.E. 89, 257 Mass.: 


541; Paschal v. Boston Elevated Ry. 
Co., 100 N.H. 1022, 214 Mass. 161. 


Mieh.—Mills v. Michigan Electric 
R, Co., 212 N.W. 75, 237 Mich. 393; 
Nagi v. Detroit United R., 204 N.W. 
i26, 231 Mich. 452; Harker v. Detroit 
Boe R. Co., 114 N.W. 657, 150 Mich. 


Mo.—Schroeder v. Wells, 276 S.W. 
60, 810 Mo. 642; Pennington v. Kan- 
sas City Rys. Co., 223 S.W. 428, 284 
Mo. 1; Hovarka v. St. Louis Transit 
Co., 90 S.W, 1142, 191 Mo, 441; Senn v. 
Southern R. Co., 18 S.W. 1007, 108 Mo. 
142; Myer v. Wells, (App.) 277 S.W. 
585 Lop quashed on other grounds sub 
nom. State v. Daues, 285 S.W. 986, 
315 Mo. 186]; Goggin v. Wells, (App.) 
273 S.W. 1107; Callanan v. United 
Rys. Co. of St. Louis, (App.) 263 S. 
W. 443; Andersen v. Wells, (App.) 
261 S.W. 952; Springgate v. United 
Rys. Co. of St. Louis, (App.) 249 S.W. 
122; Rowe v. United R. Co., 247 S.w. 
443, 211 Mo.App. 526; Rice v. Jeffer- 
son City Bridge & Transit Co., (App.) 
186 S.W. 568; Martin v. United R. 
Co., 172 S8.W. 406, 186 Mo.App. 576; 
Criss v, United R. Co., 166 S.W. 834, 
183 Mo.App. 392; Batsch v. United 
Rys. Co, of St. Louis, 122 S.W. 371, 
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against a street railroad company for injuries grow- 
ing out of the operation of its car, it is ordinarily 
for the jury to determine whether or not the motor- 
man operating such ear kept a proper lookout, un- 
der the circumstances existing at the time and place 
of the accident, for persons, animals, or vehicles in 
peril on or near the track, or was negligent in that 
regard,! as at a street intersection? or railroad cross- 


143 Mo.App. 58; McNamara v. Metro- 
politan St. R. Co., 114 S.W. 50, 133 
Mo.App. 645; Hall v. St. Louis, ete., 
nae 101 S.W, 1137, 124 Mo.App. 
661. ; 


N.J.—Devine v. Public Service Ry. 
Co., 88 A. 1080, 85 N.J.Law 243 [rev 
(Sup.) 86 A. 260]; Ball v. Camden & 
T. Ry. Co., 72 A. 76, 76 N:J.Law 539; 
Merk) v. Jersey City, etc., St. R. Co., 
68 A. 74, 75 N.J.Law 654. 


N.Y.—Bortz v. Dry Dock, ete., R. 
Co., 79 N.Y.S. 1046, 78 App.Div. 386; 
Sciurba v. Metropolitan St. R. Co., 
76 N.Y.S. 772, 73 App.Div. 170; Wells 
v. Brooklyn City R. Co., 12 N.Y.S. 67, 
58 Hun 389; North v. David Donald- 
son Co., 226 N.Y.S. 382, 131 Misc. 170; 
Jones v. Brooklyn Heights R. Co., 
31 N.Y.S. 445, 10 Mise. 5438; Wright v. 
Third Ave, R. \Co:; 6 N.Y.S. T07T. 


Ohio.—Cincinnati Traction Co. v. 
Schmidt, 153 N.E. 274, 22 OhioApp. 
413. 


Pa.—Reichle v. Philadelphia Rapid 
Transit Co., 88 A. 79, 241 Pa.1; Walsh 
v. Altoona, etc., Electric R. Co., 81 A. 
551, 232 Pa. 479; Rymowich v. Schuyi- 
kill ‘Ry? -Co35* 80 A. 1107, 231 Pa. S82: 
Hoffman v. Consolidated Traction Co., 
79 A. 499, 230 Pa. 271; Evers v. Phila- 
delphia Traction Co., 35 A. 140, 176 
Pa. 376, 53 Am.S.R. 674; ReHley v. 
Philadelphia Traction Co., 35 A. 133, 
176 Pa. 335; Harkins v. Pittsburg, 
etc., Traction: Co., 33 A, 1045, 173 Pa: 
149; Mellinger vy. Conestoga Traction 
Co., 92 Pa.Super. 332; Karahuta v. 
Schuylkill Traction Co., 6 Pa.Super. 
319; Buente v. Pittsburg, ete., Trac- 
tion Co., 2 Pa.Super. 185; Henne v. 
People’s St. R. Co., 1 Pa.Super. 311, 
38 Wkly.N.C. 275. 


R.I.— Douglas v. Newport County 
Electric Co., 132 A. 886. 


Tex.—Texas Hlectric Ry. v. Whit- 
more, (Civ.App.) 222 S.W. 644 [dism 
f w jj. See San Antonio Traction Co. 
v. Kelleher, 197 S.W. 64, 48 'Tex.Civ.® 
App. 421. See Dallas Consol. Traction 
R. Co. v. Hurley, 31 S.W. 73, 10°Tex. 
Civ.App. 246 (holding that where it is 
specially pleaded and proved that the 
charter of a city requires the drivers 
of street cars to keep a. vigilant watch 
for persons on the track or moving 
toward it, it is proper to submit to the 
Jury the question whether the driver 
complied with the charter), 


W.Va.—Dimmey y. West Virginia 
Eee pant etc., Co., 99 S.E. 93, 83 W.Va. 
755. 


And see cases infra notes 2, 3. 


[a] Trespasser.—Whether the lo- 
cality and surrounding circumstances 
were such as to make it the duty of 
defendant’s employees to keep a look- 
out for a trespasser on the track is a 
question for the jury. Birmingham, 
R., etce., Co. v. Jones, 45 So. 177, 153 
Ala. 157; Hale v. St. Joseph R., ete., 
Co., 230 S.W. 1138, 287 Mo. 499. 


2. Glasco v. Jersey City, etc, St. 
R. Co., 79 A. 368, 81 N.J-Law 469 [rev 
68 A. 1074, 76 N.J.Law 185]; Bern- 
hard v. Rochester R. Co., 22 N.Y.S. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 
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ing,* and whether or not such person, animal, or 
vehicle was seen by him,‘ or by the exercise of prop- 
er vigilance could have been seen,® in time to avoid 
It is also ordinarily a question for 
the jury as to whether it is actionable negligence 
for the conductor of a ear to fail promptly to notify 
the motorman of danger to a person or animal on 
or near the track, which the conductor has discoy- 
Where, however, there is no evidence as to 
the vigilance or lack of it of the persons in charge 
of the car,’ or the evidence is undisputed ‘and is 
such that but one reasonable conclusion can be drawn 
therefrom,* or is insufficient to show any lack of 


the accident. 


ered.® 


821, 68 Hun 369; Radford v. Seattle, 
221 P. 597, 127 Wash. 445 


Precautions at intersection as ques- 
tion for jury im general see infra § 
495. 

3. Threlkeld v. Wabash R. Co., 68 
Mo.App. 127. 


[a] Thus, it is a question for the 
jury whether the motorman on an 
electric car, who looked and listened 


at the first point where his view of" 


the railroad track was unobstructed, 
about ninety-seven feet from_ the 
crossing, was negligent in not look- 
ing again when he turned off the pow- 
er for the purpose of making the 
crossing within twenty or thirty feet 
of the track, in view of the fact that 
the watchman of the railroad com- 
pany had not lowered the gates. 
Threlkeld v. Wabash R. Co., 68 Mo. 
App. 127. 


Precautions at railroad crossing as 
question’ for jury in general see infra 
-§ 495. 


4 Ala.—Randle v. Birmingham R., 
etc., Co., 48 So. 114, 158 Ala. 532; 
Birmingham R., ete., Co. v. Jones, 45 
So. 177, 153 Ala. 157. 


Mo.—Wise v. St. Louis Transit Co., 
95 S.W. 898, 198 Mo. 546; Jett v. Cen- 
tral Electric R. Co., 77 S.W. 738, 178 
Mo. 664; Windle v. Southwest Mis- 
souri R. Co., 153 S.W. 282, 168 Mo. 
App. 596; Blyston-Spencer v. United 
R. Co., 182 S.W. 1175, 152 Mo.App. 118; 
Ross v. Metropolitan St. R. Co., 88 
S.W. 144, 113 Mo.App. 600. 


N.Y.—Kaplan v. Metropolitan St. R. 
Co., 90 N.Y.S. 585, 98 App.Div. 133. 


N.C.—Smith v. Salisbury & S. Ry. 
Co., 77. S.E. 966, -162' N.C. 29. 


Tex.—Texas Electric Ry. v. Whit- 
more, (Civ.App.) 222 S.W. 644 [dism 
f w jl; Texas Electric Ry. Co. v. 
Crump, (Civ.App.) 212 S.W. 827. 


Wash.—Oriental Express Co. v. 
Puget Sound Traction, etc., Co., 194 P. 
781, 113 Wash. 520. 


5. Ala.—Mobile Light, etc., Co. v. 
Portiss, 70 So. 136, 195 Ala. 320. 


Kan.—Lytch v. Fleming, 223: P. 
1116, 115 Kan. 637. 


Ky.—Louisville R. Co. v. Boutel- 
lier, 110 S.W. 357, 33 Ky.L. 484. 


Md.—Baltimore City Pass. R. Co. 
v. Cooney, 39 A. 859, 87 Md. 261. 


Mass.—McGrath v. Boston Elevat- 
ed R. Co., 154 N.E. 89, 257 Mass. 541; 
Murphy v. Worcester Consolidated 
St. R. Co., 114.N.E. 205, 225 Mass. 
264; Burns v. Worcester Consol. St. 
R. Co., 78 N.E. 740, 193 Mass. 63. 


Mich.—Bloch v. Detroit United Ry., 
178 N.W. 670, 211 Mich. 252; Boettch- 
er v. Detroit Citizens’ St. R. Co., 91 
N.W. 125, 181 Mich. 295. ° 


Minn.—Warren v. Mendenhall, 79 
N.W. 661, 77 Minn. 145; Anderson v. 
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Minneapolis St. R. Co., 44 N.W. 518, 
42 Minn, 490, 18 Am.S.R. 525. 


Mo.—Grossman vy. Wells, 282 S.W. 
710, 314 Mo, 158; Felver v. Central 
Electric Ry. Co., 115 S.W. 980, 216 Mo. 
195; Wise v. St. Louis Transit Co., 
95 S.W. 898, 198 Mo. 546; Heinzle v. 
Metropolitan St. R. Co., 81 S.W. 848, 
182 Mo. 528; McGauley v. St. Louis 
Transit Co., 79 S.W. 461, 179 Mo. 583; 
Jett _v. Central Electric R. Co., 77 S. 
W. 738, 178 Mo. 664; Rosenkranz v. 
Lindell R. Co., 18 S.W. 890, 108 Mo. 9, 
32 Am.S.R. 588; Andersen v. Wells, 


(App.) 261 S.W. 952; Windle v. 
Southwest Missouri R. Co., 153 S.W. 
282, 168 Mo.App. 596; Kalver v. 


Metropolitan St. Ry. Co., 148 S.W. 130, 
166 Mo.App. 198; Brown v. St. Louis, 
etc., R. Co., 106 S:W. 83, 127 Mo.App. 
‘499; Kimble v. St. Louis, etc., R. Co., 
82 S.W. 1096, 108 Mo.App. 78; Jersey 
Farm Dairy Co. v. St. Louis Transit 
Co., 77 S.W. 346, 103 Mo.App. 90; 
Priesmeyer vy. St. Louis Transit Co., 
77 S.W. 318, 102 Mo.App. 518. 


N.Y.—Kaplan v. Metropolitan St, 
R. Co., 90 N.Y.S. 585, 98 App.Div. 133; 
Andres v. Brooklyn Heights R. Co., 
82 N.Y.S. 729, 84 App.Div. 596; Grif- 
fiths v. Metropolitan St. R. Co., 71 N. 
Y.S. 406, 63 App.Div. 86, 32 N.Y.Civ. 
Proc. 184 [rev 66 N.Y.S. 801, 32 Misc. 
289, and rev on other grounds 63 N.E. 
808, 171 N.Y. .106;33° N.Y.Civ.Proc. 
106]; Gildea v. Metropolitan St. R. 
Co., 69 N.Y.S. 568, 58 App.Div. 528, 
at 6.45: NSBR ee NE Va 660'5 
Finkelstein v. Brooklyn Heights R. 
Co., 64 N.Y.S. 915, 51 App.Div. 287; 
McGuire v. Third Ave. R..Co., 41 N.Y. 
S. 577, 9 App.Div. 529; Coghlan v. 
Thitd: Avex R. Con 739 “Niyes. 11098). 77 
App.Div. 124; Block v. Harlem 
Bridge, ‘etc. R.. Co., 9 NvY.S. 164, 55 
Hun 607; Dowd v. Brooklyn Heights 
R.-Co:, 29. Ne Y:S.0745,'9 Mise: 279° [aft 
33 N.Y.S. 1127, 12 Misc. 647]; Keenan 
v. Brooklyn City R. Co., 29 N.Y.S. 325, 
8 Mise. 601 [rev on other grounds 40 
N.E. 15, 145 N.Y. 348]; Mason v. At- 
lantic Ave. R. Co., 24 N.Y.S. 139, 4 
Mise. 291 [aff 35 N.H. 892, 140 N.Y. 
657]. 


Pa.—Davis v. .Westmoreland Coun- 
ty R. Co., 71 'A. 538, 222. Pa. 356; 
Nolder v. McKeesport, etc., R. Co., 50 
A. 948, 201 Pa. 169; Kroesen v. New 
Castle Electric St. R. Co., 47 A. 850, 
198 Pa. 26; Johnson v. Reading City 
Pass. R. Co., 28 A. 1001, 160 Pa. 647, 
40 Am.S.R. 752; Schnur v. Citizens’ 
Traction .@o:, 25) Ac 650.-163-Pa. 2:9, 
34 Am.S.R. 680; Distasio v. United 
Traction Co., 35 Pa.Super. 406. 


R.I.—Nahabedian v. United Electric 
Rys. Co., 149 A. 19, 50 R.I. 455. 


Tex.—San , Antonio St.) R. Co. 
Cailloutte, 15 S.W. 390, 79 Tex. 341. 


Wash.—Oriental Express Co. v. 
Puget Sound Traction, etc., Co., 194 
P. 781, 118° Wash. 520;.. Morris v. 
Seattle, R. & S. Ry. Co., 120 P. 534, 
66 Wash. 691;. Baldie v. Tacoma R., 
etc., Co., 100 P. 162, 52 Wash. 75. 
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vigilance,® the submission of the question to the 
jury is not necessary or proper. 


[§ 494] dd. Lights, Signals, and Warnings. 
ordinarily the province of the jury, in an action for 
injuries resulting from the operation of a street 
car, to determine whether, at and just before the 
time of the accident, the car carried proper and 
sufficient lights, under the circumstances then exist- 
ing, for illuminating the tracks and warning the 
public of its approach, or its operation without them 
‘was negligent,!® and to determine whether the bell 
or gong on the car was sounded, or other proper 
warning given, just before the accident,'! and, if 


isis 


Ont.—Jones v. Toronto, ete., Radial 
R. Co., 21 Ont.L. 421, 16 Ont.W.R. 522 
Laff 20 Ont.L. 71, 14 Ont.W.R. 1168]. 


[a] Peril to another diverting mo- 
torman’s attention.—Where the mo- 
torman of a street car saw a child 
running parallel to the track, so that 
a step or two might have brought her 
upon it, the question whether he was 
negligent in failing to observe an- 
other child in dangerous proximity to 
the track is for the jury. Davis v. 


Westmoreland County R. Co.,, 71 A. 
588, 222 Pay.356. 
6. Carey v. Milford, ete, R. Co., 


78 N.E. 1001, 193 Mass. 161. 


7. Hon v. Chicago City R. Co., 177 
Ill.App. 27; Nicholson v. Houston 
ee Co., (Tex.Civ.App.) 220 S.W. 


8. Reno v. St. Louis, ete., R. Co., 
79 S.W. 464, 180 Mo. 469. ‘ 


9. Hering v. Detroit, 221 N.W. 278, 
244 Mich. 293; Goldsworth v. United 
R. Co., 238 S.W. 814, 209 Mo.App. 348; 
McCallum vy. Houston Electric’ Co., 
(Tex.Civ.App.) 280 S.W. 342. 


10. Cal.—Chapman v. Pacific Elec- 
ort R. Co., 258 P. 1006, 85 Cal.App. 
~Ill.—Walsh v. Chicago R. Co., 135 
N.E. 709, 303 Ill. 339 [aff 221 Ill-App. 
654]; Oram vy. Peterkin, 193 Ill.App. 
150; Canfield v. North Chicago St. 
R.*Co., 98 Ill.App: 1. See Sylvester 
v. Bloomington, etc., R., ete., Coa, 190 
Tll.App. 495. 


Ind.—Indianapolis St. R. Co. v. 
Slifer, 74 N.E. 19, 85 Ind.App. 700, 
(App.) 72 N.E. 1055. " 


Mich._-MacDearmid Vv. Detroit 
vee R., 185 N.W. 785, 216 Mich. 
00. ‘ 

Mo.—Frank v. St. Louis Transit 
Co., 73 S.W. 239, 99 Mo.App. 323. : 


Pa.—Williams vy, Lehigh Traction 
Cor sto AS 19 ee Co bana4 Os Ok ave 
Schuylkill Valley Traction Co., 63 A. 
599, 214 Pa. 223; Tozer v. Altoona, 
etc., Electric R. Co., 45 Pa.Super. 417. 


Wash.—Osborn v. City of Seattle, 
252 P. 164, 142 Wash. 25. 


11. U.S.—Porto Rico R., etc., Co, 
v. Cognet, 3 F.(2d) 21 [cert den 45 
S.Ct.. 511, 268 U.S. 691, 69° lL. Wd. 1159]. 


Cal.—Chapman v. Pacific Electric 
R. Co., 258 P. 1006, 85 Cal.App. 69. 


D.C.—City, etce., R. v. Cooper, 32 
App.D.C. 550. 


Ill—Flanagan v. Chicago City R. 
Co., 90 N.E. 688, 243 Ill. 456 [aff 145 
Til.App. 56]; Potter v. O’Donnell, 101 
Tl. App. 546 [aff 64 N.H. 1026, 199 Ill. 
119]. See Johnson vy. Galesburg, etc., 
Electric R. Co., 193 IN:App. 387. 


Ind.—Indianapolis St. R. Co. v. Bor- 
denchecker, 70 N.E. 995, 33 Ind.App. 
138. 


Iowa.—Johnson vy. Des Moines City 
Ry. Co., 207 N.W. 984, 201 Iowa 1044; 
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not, whether or not failure so to do was _negli- 
gence under the circumstances,'? as where the car 


was approaching a public crossing 
section.*3 


McCormick v. Ottumwa Ry. & Light / 
Co., 124 N.W. 889, 146 Iowa 119. 


Ky.—Herndon v. Kentucky Trac- 
tion & Terminal Co., 281 S.W. 1036, 
214 Ky. 36. 


Md.—Central R. Co. v. Coleman, 30 
A. 918, 80 Md. 328. 


Mass.—Goulding v. Boston Elevat- 
ed R. Co., 159 N.E. 452, 262 Mass. 47. 


Mich.—Mills v. Michigan Electric 
Re Co., 212 N.W. 75, 237 Mich. 393. 


Mo.—Hale v. St. Joseph R., etc., Co., 
230-Ssw. 1:13; 287.Mo. 499; Perrin: Vv. 
Wells, (App.) 22 S.W.(2d) 863; Stout 
w. Kansas City Public Service Co., 
(App.) 17 S.W.(2d) 368; Muller v. 
Harvey, 204 S.W. 926, 199 Mo.App. 
627. 


Neb.—Stewart v. Omaha & C. B. St. 
Ry. Co., 129 N.W. 440, 88 Neb. 209, 
Ann.Cas.1912B 861. 


N.Y.—Hernandez v. Metropolitan 
St. R. Co., 74 N.Y.S. 898, 36 Misc. 793, 
[rev 72 N.Y.S. 1107, 35 Misc. 853]. 


Ohio.—Toledo R., etc., Co. v. Ward, 
25 OhioCir.Ct. 399. 


R.I.—McMahon y. Rhode Island Co., 
86 A. 553. 


WVa.—Jones v. Virginia Hlectric & 
Power Co., 151 S.H..133, 153 Va. 704. 


Wash.—Burian v. Seattle Hlectric 
Co., 67 P. 214, 26 Wash. 606. 


Ont.—Wallingford v. Ottawa HElec- 
tric R. Co., 14 Ont.L. 383. 


12. Ala.—Randle v. Birmingham 
R., etc., Co., 48 So. 114, 158 Ala. 532. 


Cal.—Neff v. United Railroads of 
San Francisco, 207 P. 243, 188 Cal. 
722; Ruppel v. United R. of San Fran- 
eisco, 101 P. 803, 10 Cal.App. 319. 


Colo.—Phillips .v. Denver City 
Tramway Co., 128 P, 460, 53 Colo, 408, 
Ann.Cas.1914B 29. | 


Il1l.—Walsh v. Chicago R. Co., 135 
N.E. 709, 303 Til. 389 [aff 221 Il].App. 
654]; Kuntz v. Chicago Consol. Trac- 
tion Co., 168 Ill.App. 566; Canfield v. 
North Chicago St. R. Co., 98 Ill.App. 
1. See Sylvester v. Bloomington, etc., 
R., etc., Co., 190 Ill.App. 495. 


Ind.—Dieckman v. Louisville, ete., 
Traction Co., 89 N.E. 909, 91 N.B. 179, 
46 Ind.App. 11; Louisville, ete., Trac- 
tion Co. v. Short, 83 N.I. 265, 41 Ind. 
App. 570; Indianapolis St. R. Co. v. 
Slifer, 74 N.H, 19, 72 N.E. 1055, 35 Ind. 
App. 700. y 


Iow2.—Waring v. Dubuque Electric 
Co., 186 N.W. 42, 192 Iowa 1240. 


Ky.—Price v. Kentucky Traction & 
Terminal Co., 269 S.W. 3038, 207 Ky. 
332; Kentucky Traction, ete., Co. v. 
Jenkins, 188 S.W. 645, 171 Ky. 539. 


Md.—Baltimore City Passenger R. 
Co. v. Cooney, 39 A. 859, 87 Md. 261. 


Mass.—Winslow v. Boston Elevated 
R. Co., 161 N.E. 874, 264 Mass. 15; 
Donoghue v. Holyoke St. R. Co., 141 
N.E. 278, 246 Mass. 485; Daris v. 
Middlesex & B. St. Ry. Co., 186 N.E. 
68, 241 Mass. 580; Morrissey v. Bos- 
ton Elevated Ry. Co., 97° N.E. 83, 210 
Mass. 424; Hanley v. Boston Elevated 
Ry. Co., 87 N.E. 197, 201 Mass, 55; 
Burns v. Worcester Consol. St. R. Co., 
78 N.E. 740, 193 Mass. 63. 


Where, however, there is no evidence to 
indieate that a warning, if it had been given, would 
have been effective to avoid the accident, submission 
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or street inter- 


Mich.—MacDearmid Vv. Detroit 
United R., 185 N.W. 785, 216. Mich. 
556; Canerdy v. Port Huron, etc., R. 
Co.; 120 N.W. 582, 156 Mich. 211. 


Minn.—Pickell v. St. Paul City R. 
Co., 139 N.W. 616, 120 Minn. 340; Teal 
v. St. Paul City R. Co., 104 N.W. 945, 
96 Minn. 379. 


Miss.—Davis v. Jackson Light, etc., 
Co., 81 So. 486, 119 Miss. 666. \ 


Mo.—Koenig v. Union Depot R. Co., 
73 S.W. 6387, 173 Mo. 698; Adams. v. 
St. Louis Public Service Co., (App.) 
32 S.W.(2d) 100; Stout v. Kansas 
City Public Service Co., (App.) 17 S. 
W.(2d) 3638; Engel v. Wells, (App.) 16 
S.W.(2d) 687; Schweig v. Wells, 
(App.) 16 S.W.(2d) 684 [op quashed 
on other grounds sub nom. State v. 
Haid, 25° S.W.(2d) 9217; Woodis_ v. 
United Rys. Co. of St. Louis, 203 S.W. 
489, 199 Mo.App. 348; Martin v. Unit- 
ed R. Co., 172 S.W. 406, 186 Mo.App. 
576; Bruce v..United R. Co., 158 S.W. 
102, 175 Mo.App. 568; Frank v. St. 
Louis Transit Co., 73 S.W. 239, 99 Mo. 
App. 3238. 


N.J.—Daum vy. North Jersey St. R. 
Co., 54=A.-221,-69 N.JiGbaw L [aff 57 
A, 1132, 70 N.J.Law 338]. , 


N.Y.—Benjamin v. Fonda, ete., R. 
Cogalyo INsYeS. 71959205 2A pp. Divinrss4s 
Andres v. Brooklyn Heights R. Co., 82 
N.Y.S. 729, 84 App.Div. 596; Schwarz- 
baum vy. Third Ave. R: Co.; 66 N-Y.S. 
367, 54 Apn.Div. 164. 


Ohio.—Giddens v. Cleveland Ry. 
Co., 174 N.E. 22, 37.OhioApp. 8. 


Pa.—Walsh v. Altoona, ete., Elec- 
tric Re, Cor (sin Ageoaln 2car cba Aes 
Gaughan v. Second Ave. Traction Co., 
42 A. 41, 189 Pa. 408; Owens v. Peo- 
ple’s Pass. R. Co., 26 A. 748, 155 Pa. 
334; Tozer v. Altoona, ete., Electric 
R. Co., 45 Pa.Super. 417. 


Tex.—Texas Hlectric Ry. v. Wil- 
liams, (Civ.App.) 213 S.W. 780; El 
Paso Electric R. Co. v. Adkins, 120 S. 
W. 218, 56 Tex.Civ.App. 202; Citizens’ 
R. Co. v. Holmes, 46 S.W. 116, 19 Tex. 
Civ.App. 266. 


Wash.—Kitchen v. Tacoma Ry. & 
Power Co., 262 P. 961, 146 Wash. 383; 
Hersey v. City of Seattle, 250 BP. 467, 
141 Wash. 23;~Baldie v. Tacoma R., 
ete, .Co4th00 JPe* 162.) 52 sWashanps 
Burian v. Seattle Electric Co., 67 P. 
214, 26 Wash. 606. 


W.Va.—Dimmey v. West Virginia 
ees etc., Co., 99 S.E. 93, 83 W.Va. 
(oo. 

B.C.—Ogle v. British Columbia 
Hlectric: Ri Covsdutd.; 18 BiCrG92: 


Ont.—Jones v. Toronto, ete., Radial 
R..Co,, 21 Ont.L, 421, 16 Ont.W.R. 522 
{aff 20 Ont.L. 71, 14 Ont.W.R. 1168]; 
Wallingford v. Ottawa Electrie R. 
Co., 14 Ont.L. 383; Ford v. Metro- 
pourae R. Co., 4 Ont.L. 29, 1 Ont. W.R. 


[a] Failure to sound whistle in 
addition to gong.—Whether reason- 
able prudence required a motorman to 
sound his whistle as well as his gong 
when he saw a child seven years 
old start to run across the track 
diagonally twenty feet in front of the 
car is a question for the jury. Pickell 
v. St. Paul City Ry. Co., 139 N.W. 616, 
120 Minn. 340. 


to the’ jury of the question of negligence in failing 
to warn is not necessary or proper.'* 

Negative evidence as making question for jury. 
Evidence that no warning signal was heard is ordi- 
narily sufficient. 
of the question whether it was given;*® but evidence 


to. justify submission to the jury 


[b] Backing car without signals. 
—An electric railroad company is not, 
as a matter of law, free from negli- 
gence in backing a car, on a dark 
night, while the light in the car is 
very weak, without giving any sig- 
nals, along the track, which is, to the 
knowledge of the motorman, used to 
a considerable extent by foot passen- 
gers. Ford v. Metropolitan R. Co., 4 
Ont.L: (29, 1 Ont.W.R. 318. 


[ec] Fact that injured person ran 
into car, and that the point of colli- 
sion was near the rear of the car 
rather than at the front.end, is nota 
controlling fact making the motor- 
man’s negligence in failing to give a 
warning signal a question for the 
court and not for the jury, where the 
injured person was a bicyclist, coast- 
ing down an intersecting driveway 
into the street in which the car was 
running. Davis v. Jackson Light, ete., 
Co., 81 So. 486, 119 Miss. 666. 


13. Ward v. Ft. Smith Light, etc., 
Co., 185 S.W. 1085, 123 Ark. 548; In- 
diana Union Traction Co, vy. Love, 99 
N.E. 1005, 180 Ind. 442; Texas Elec- 
tric R. Co. v. Texas Employers’ Ins. 
Assoc., (Tex.Civ.App.) 9 S.W.(2d) 185. 


Preeautions at crossing or inter- 
section as question for jury in gen- 
eral see infra § 495. ‘ 


14, Turbeville v. Mobile Light, 
ete:;) Cog Lats Sox 61 922 15-A tax, 19s 


[a] Unconscious person on track. 
—Although the evidence is undisput- 
ed that the motorman of a street car, 
on discovering a person lying on the 
track in front of his ear, did not 
Sound a warning signal, the question 
whether such omission constituted 
negligence should not be submitted to 
the jury where other undisputed 
evidence shows that the injured per- 
son was unconscious from intoxita- 
tion at the time he was discovered. 
Turbeville v. Mobile Light, ete., Co., 
127 So. 519, 221 Ala. 91. 


15. Cal.—Ruppel v. United R. of 


San Francisco, 101 P. 803, 10 Cal.App. - 


319. 


Conn.—Hoyt v. Connecticut Co., 139 
A. 647, 107 Conn, 160, 


D.C.—City, ete, R. v. 
App.D.C. 550. 


Mass.—Harrington v. Boston Ele- 
teers Ry. Co., 101 N.E. 977, 214 Mass. 

Mo.—Hale v. St. Joseph R., etc., Co., 
230 S.W. 113, 287 Mo. 499; Conley v. 
Kansas City Rys. Co., (App.) 259 S.W. 
158 [cert quashed sub nom. State ex 
rel. Kansas, City Rys. Co. v. Trimble, 
260 S.W. 746]; Argeropoulos v. Kan- 
sas City Rys. Co., 212 S/W.° 369, 201 
Mo.App. 287. 


Pa.—Walsh y. Altoona, ete., Elec- 
tric) RR. Cor 84 A. Sdts 232 Pat 4792 
Luckenbill vy. Eastern Pennsylvania 
R. Co.,. 47 Pa.Super... 121. - Compare 
Kuhns vy. Conestoga Traction Co., 138 
A. 838, 290 Pa. 308 (holding that 
negative evidence as to the lack of 
Signals cannot stand in the face of 
positive proof to the contrary, but in 
the absence of other proof is sufficient 
to carry the case to the jury); Under- 
wood v. Pittsburgh R. Co., 86 A. 184, 
238 Pa. 332 (holding that testimony 
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of the injured person that no signal _ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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’ 


§§ 494-495] 


of failure to see lights does not make their presence 
a question for the jury where under the cireum- 
stances they could not have been seen, at the time 
of looking for them, even if properly burning or 


displayed.1® 
[§ 495] ee. Precautions 


tersection.17 


was given is not sufficient to carry 
the case to the jury, where there is 
positive testimony to the contrary, 
and other parts of the testimony of 
such person have been shown to be 
false, justifying disregard of the re- 
mainder). 


But see Baker v. Des Moines City 
R. Co., 202 N.W. 762, 199 Iowa 1256 
(holding that, where there is affirma- 
tive testimony that a signal was giv- 
en, a mere denial that it was heard 
does not create such conflict in the 
evidence as to make the question one 
for the jury). 


16. Crvstal v. Baltimore,  etce., 
Blectrie R. Co., 182 A. 629, 150 Md. 
256. 


[a] Thus evidence that at the time 
the injured person looked for an ap- 
proaching car he saw no lights is not 
sufficient to carry the question of 
negligence to the jury where there is 
nothing to indicate that at such time 
the car had reached the top of a hill 
a short distance away, beyond the top 
of which it could not have been seen. 
Crystal v. Baltimore, etc., Electric R. 
Co., 1382 A. 629, 150 Md. 256. 


17. Particular precautions when 
approaching crossings or intersec- 
tions: 


Maintaining lookout see supra § 493. 
Signals and warnings see supra § 494. 
Speed of car see supra § 492. 


18. U.S—Puget Sound Traction, 
Light & Power Co. v. Hunt, 223 F. 
952, 139 C.C.A. 432; Norfolk & Ports- 
mcuth Traction Co. v. Rephan, 188 F. 
Die 1 LOMee. CoAy 72545- Denver ™ City: 
Tramway Co. v. Norton, 141 F. 599, 
TSC TOAST: 


Ala.—Mobile Light & R. Co. v. R. 
©. Harris Grocery Co., 88 So. 55, 17 
Ala.App. 659. 


Cal.—Bannister v. Los Angeles Ry. 
Corporation, 264 P. 756, 203 Cal. 427; 
Kernan v. Market St. R. Co., 70 P. 81, 
137 Cal. 326; Ross v. San Francisco- 
Oakland Terminal Rys. Co., 191 P. 703, 
AT Cal.App. 753. 


Conn.—Hoyt v. Connecticut Co., 139 
A. 647, 107 Conn. 160; Fine v. Con- 
necticut Co., 99 A. 700, 91 Conn. 327. 


Del.—Wilmington City Ry. Co. v. 
Truman, 72 A. 983, 23 Del. 197. 


Ga.—-Clack v. Georgia Ry. & Power 
Co., 110 S.E. 4538, 28 Ga.App. 169. 


Ill.— Krieger v. Aurora, E. & C. R. 
Co., 90 N.H. 266, 242 Ill. 544; Chicago 
City R. Co. v. Fennimore, 64 N.E. 985, 
199 Ill. 9 [aff 99 Ill. App. 174]; Devine 
v. Chicago City R. Co., 153 Ill.App. 
382. See Penrod v. Hast St. Louis R. 
Co., 197 I1l.App. 117; Smith v. Chica- 
go City R. Co., 191 Ill.App. 180. 


Ind.—Indiana Union Traction Co. 
v. Love, 99 N.H. 1005, 180 Ind. 442; 
Reid v. Terre Haute, I. & EK. Traction 
Co., 127 N-E. 857, 73 Ind.App. 541. 


Towa.—Guy v. Des Moines City Ry. 
Co., 180 N.W. 294, 191 Iowa 302; 
Bridenstine v. Iowa City Hlectric Ry. 
Co., 165 N.W. 485, 181 Iowa 1124, 


in Particular 

stances—(aa) Approaching Crossing or Street In- 

In an action for injuries resulting 

from the operation of a street car, it is ordinarily 
® 
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for the jury to determiné whether or not such 
car was, under the circumstances then existing, be- 
ing operated with proper care and precautions when 
at or approaching a public crossing or street: inter- 


section,'® or a crossing over a railroad track!® or 


Circum- 


Hollgren vy. Des Moines City Ry. Co., 
156 N.W. 690, 174 Iowa 568; Bettinger 
v. Loring, 150 N.W. 31, 168 Iowa 103; 
Patterson v. Townsend, 59 N.W. 205, 
91 Iowa 725. 


Md.—Barnes v. United Rys. & Elec- 
tric Co. of Baltimore, 116 A. 855, 140 
Md. 14; United Rys. & Electric Co. 
of Baltimore v. State, 96 A. 261, 127 
Md. 197; United Rys. & Electric Co. 
of Baltimore v. Ward, 77 A. 5938, 113 
Md. 649. 


Mass.—Barnett v. Boston Elevated 
Ry. Co., 188 N.E. 548, 244 Mass. 418; 
Salisbury v. Boston Elevated Ry. Co., 
132 N.E. 239, 239 Mass. 430; Connol- 
ly v. Boston Elevated Ry. Co., 128 N. 
E. 15, 236 Mass. 173; Johnston v. Bay 
State St. Ry. Co., 111 N.E. 391, 222 
Mass. 583, L.R.A.1918A 650; Foster v. 
Boston Elevated Ry. Co., 100 N.E. 
1039, 214 Mass. 61; Smith v. Holyoke 
ae Ry. Co., 96 N.H. 135, 210 Mass. 


Mich.—King v. Neller, 199 N.W. 
674, 228 Mich. 15; Wickett v. Detroit 
United Ry., 188 N.W. 295, 218 Mich. 
440; Green v. Detroit United Ry., 187 
N.W. 302, 218 Mich. 59; Fox v. De- 
troit United Ry., 187 N.W. 321, 218 
Mich. 5. 


Minn.—King v. Minneapolis St. Ry. 
Co., 208 N.W. 1007, 167 Minn. 309; 
Armstrong v. Minneapolis, A. & C. R. 
Ryu, Cor. 91 Now: 47, 153) Minn, 374; 
HBrickson v. St. Paul City Ry. Co., 169 
N.W. 532, 141 Minn. 166; Hedlund v. 
Minneapolis St. Ry. Co., 139 N.W. 603, 
120 Minn. 319; Gray v. St. Paul City 
R. Co., 91 N.W. 1106, 87 Minn. 280; 
Reed v. Minneapolis St. R. Co., 27 N. 
W. 77, 34 Minn. 557. 


Mo.—Stout v. Kansas City Public 
Service Co., (App.) 17 S.W.(2d) 363; 
Bocklitz v. Wells, 293 S.W. ‘HL, 221 
Mo.App. 279 [cert quashed (Sup.) 3 S. 
W.(2d) 731). 


Neb.—Burton v. Lincoln Traction 
Co., 184 N.W. 78, 106 Neb. 521; De 
Noon v. Lincoln Traction Co., 149 N. 
W. 48, 97 Neb. 1. 


N.J.—Glasco v. Jersey City, H. & 
Pp. St. Ry. Co., 79 A. 368, 81 N.J.Law 
469 [rev (Sup.) 68 A. 1074, 76 N.J. 
Law 185]; Migans v. Jersey City, etc., 
SteRh Couwsl0cAn £63) 76UN. Jaw 535! 
Consolidated Traction Co. v. Scott, 34 
A. 1094,.58 N.J.Law 682, 55 Am.S.R. 
620, 338 L.R.A. 122; Nass v. Public 
Service Ry; Co.,-4130) A. °727, 3 > NoS. 
Mise. 1124. 


N.Y.—Benjamin v. Fonda, etc., R. 
Co., 199 N.Y.S. 719, 205 App.Div. 384; 
Vandenbout v. Rochester Ry. Co., 114 
N.Y.S.- 760, 129 App.Div. 844; Man- 
zella v. Rochester R. Co., 93 N.Y.S. 
457, 105 App.Div. 12; Mulligan -v. 
Third Ave. R. Co., 84 N.Y.S. 366, 87 
App.Div. 320 [aff 73 N.E. 1127, 180 N. 
Y. 552]; Freeman v. Brooklyn Heights 
R. Co., 84 N.Y.S. 108, 87 App.Div. 127; 
Andres v. Brooklyn Heights R. Co., 82 
N.Y.S. 729, 84 App.Div. 596; Cohen v. 
Metropolitan St. R. Co., 71 N.Y.S. 268, 
63 App.Div. 165 [aff 63 N.E. 1116, 170 
N.Y. 588]; Zimmermann v. Union R. 
Co., 38 N.Y.S. 362, 3 App.Div. 219; Do- 
bert +v.TProy-. City Riv Co.; 36 “NoY.S, 
105, 91 Hun.28; Bernhard v. Rochester 


another street railroad line.?° 
there is no evidence tending to show negligence in 
the operation of the car, the question should not be 
submitted to the jury. 


Where, however, 


R. Co., 22 N.Y.S. 821, 68 Hun 369; Mul- 
ler v. New York City R. Co., 101 N.Y. 
S. 98, 51 Misc. 640; Tupper v. Metro- 
politan St. R. Co., 74 N.Y.S. 868, 36 
Misc. 819; Schulman v. Houston, ete., 
Ferry R. Co., 36 N.Y.S. 439, 15 Misc. 
30; Degnan v. Brooklyn City R. Co., 
35 N.Y.S. 1047, 14 Misc. 388. 


Ohio..-Community Traction Co. v. 
Reno, 164 N.E. 429, 30 OhioApp. 143. 


Or.—Wallace v. Suburban R. Co., 37 
PAU, 26 Or: 17452250 Taek Aee66s s 
Hedin v. Suburban R. Co., 37 P. 540, 
26 Ore 155. 


Pa.—Boyle v. Philadelphia Rapid 
Transit Co., 134 A. 446, 286 Pa. 536; 
McMahon y. Reading Transit & Light 
Co., 124 A, 330, 280 Pa. 199; Patter- 
son v. Pittsburgh Rys. Co., 103 A. 547, 
260 Pa. 214; Dunn vy. Philadelphia 
Rapid Transit Co., 90 A. 526, 244 Pa. - 
176; Wright v. Pittsburg Rys. Co., 72 
A. 347, 223 Pa. 268; Emmel y. Pitts- 
burg, R. Co., 652A..1083, 216 Pas 541; 
Boges v. Pittsburg, etc., R. Co., 65 A. 
535, 216 Pa. 314; Dunseath v. Pitts- 
burg, etc., Traction Co., 28 A. 1021, 161 
Pa, 124; Emmelt v. Philadelphia Rap- 
id Transit) Co., 89 Ba.Super.: 417; 
Lyons v. West Chester Street Ry. Co., 
75 Pa.Super. 300; Kelly v. Philadel- 
phia Rapid Transit Co., 69 Pa.Super. 
260; Bickley v. Southern Pennsylva- 
nia Traction Co., 56 Pa.Super. 113: 
Raulston v. Philadelphia Traction 
Co., 13 Pa.Super. 412; West Philadel- 
phia Pass. R. Co. v. Mulhair, 6 Wkly. 
N.C. 508. 


R.I.—Guelietti v. United Electric 
RYs. Con 137 GAL 697"; @Donnelle wa 
United Electric Rys. Co., 184 A. 642, 
48 RI. 18. 


S.D.—It is for jury to determine 
what facts are, from evidence and 
circumstances surrounding collision 
of street car and truck. Stratton v. 
Sioux Falls Traction System, 226 N. 
W. 644. 


Tex.—HE1 Paso HBlectric Ry. Co 
Benjamin, (Civ.App.) 202 S.Ww. 
[dism f w j]. 
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Wash.—Lundy v. Spokane United: 
Rys., 240 P.354, 186 Wash. 407; Queen 
v. Washington Water Power Co., 223 
P. 1045, 128 Wash. 553; Roberts v. 
Spokane St. R. Co., 63 P. 506, 23 Wash. 
825, 54 L.R.A. 184. 


Wis.—Balistrieri v. Chicago, N. S. 
1. R. R., 200 N.W. 650, 185 Wis. 
381; Forrestal v. Milwaukee Electric, 
Rete, (\Co., 9TTN Wis 182s 19 Wigs 
495. : 


19. Carter v. Sioux City Service 
Co., 141 N.W. 26, 160 Iowa 78; Philip 
v. Heraty, 97 N.W. 968, 100 N.W. 186, 
135 Mich. 446. ! 


20. McLain vy. St. Louis, etc., R. 
Co., 73 S.W. 909, 100 Mo.App. 374. 


21. Summers v. Denver Tramway 
Corporation, 43 F.(2d) 286; Krebs y. 
Pascagoula St. Ry. & Power Co., 78: 
So. 753,117. Miss., 771; Byan:v. "Pub= 
lie Service R. Co., 128 A. 158, 101 N.J. 
Law 361; Donahue v. Philadelphia 
Rapid Transit Co., 142 A. 291, 293 Pa. 
253; Underwood v. Pittsburgh Rys. 
Co., 86,A. 184, 238 Pa, 332. 


622 [60 C.J.]. 


[§ 496] (bb) Approaching Person, Vehicle, or 
Animal cn or near Track—aaa. In General. 
action for injuries resulting from the operation of 
a street car, it is ordinarily for the jury to deter- 
mine whether or not a person, vehicle, or animal 
on or near the track was in a position of such ap- 
parent peril, when he or it was, or in the exercise 
of reasonable care should have been, discovered by 


22. Ala.—Birmingham R., etc., Co. 
v., Saxon, 59 So. 584, 179 Ala. 136; 
Mobile Light & R. Co. v. Mackay, 50 
So. 1035, 163 Ala. 111; Birmingham 
R., etc., Co. v. Williams, 48 So. 93. 
158 Ala. 381; Birmingham’ R., etc., 
Co. v. Hayes, 44 So. 1032, 153 Ala. 
178; Birmingham Ry., Light & Pow- 
er Co. v. Demmins, 57 So. 404, 3 Ala. 
App. 359. 


D.C.—Barstow v. Capital Traction 
Co., 29 App.D.C. 362. 


Ky.—Floyd v. Paducah R., etc., Co., 
64 S.W. 653, 23 Ky.L. 1077. 


Mass.—Nolan v. Boston Elevated 
Ry. Co., 171 N.E. 425; Carroll v. Bos- 
ton Elevated Ry., 91 N.E. 525, 205 
Mass. 429; Doyle v. West End St. R. 
Co., 37 N.E. 741, 161 Mass. 533. 


Mich.—Huff v. Michigan United 
aoe Co., 152 N.W. 936, 186 Mich. 


Neb.—Moran v. Omaha, etc., St. R. 
Co., 189 N.W. 287, 108 Neb. 788. 


N.J.—Anderson v. Public Service 
Corporation, 80 A. 480, 81 N.J.Law 
700. 


N.Y.—Reines v. New York Rys. Co., 
171 N.Y.S. 538, 103 Misc. 669. 


Pa.—Snyder v. Harrisburg Rys. Co., 
88 Pa.Super. 20; Sheetz v. United 
Traction Co., 49 Pa.Super. 177. 


R.I.—Melone vy. Rhode Island Co., 
112 A. 426. 


Tex.—Austin Electric Ry. Co. v. 
Faust, 133 S.W. 449, 63 Tex.Civ.App. 
91. : 


Va.—Norfolk & P. Traction Co. ‘v. 
Forrest’s Adm’x, 64 S.E. 1034, 109 Va. 
658. 


Wash.—Baldie v. Tacoma Ry. 
Power Co., 100 P. 162, 52 Wash. 75. 


See Johnson v. Springfield ‘Traction 
Co., 161 .S.W. 1193, 176 Mo.App. 174 
(holding that it was for the jury to 
determine when plaintiff's danger 
first appeared). 


fa] Persons in particular situa- 
tions.—(1) Whether a person stand- 
ing on a street car track, with his 
back toward the car, presented “an 
appearance of danger,’ within the 
regulations of a board of aldermen, 
providing that the driver of a street 
car should, on appearance of danger, 
stop the car, is for the jury, and not 
for the court. Doyle v. West End St, 
R. Co., 37 N.H. 741, 161 Mass. 538. 
(2) Whether the position of a person 
walking along the side of the track 
was obviously dangerous when seen 
by the motorman of an approaching 
car is for the jury. Birmingham R., 
etc., Co. v. Williams, 48 So. 98, 158 
Ala. 381. (8) Whether or not the mo- 
torman of a street car had a right to 
assume that a person observed near 
the tracks was not going thereon is 
for the jury. Birmingham R., etce., 
Co. v. Hayes, 44 So. 1032, 153 Ala. 178. 


Maintenance of proper lookout as 
question for jury see supra § 493. 


23. Ala.—Mobile Light, ete., Co. vy. 
Portiss,' 70 So. 136,195 Ala. 320; 
Birmingham Ry., Light & Power Co, 
v. McLain, 50 So, 149, 162 Ala. 656, 
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Ind.—Indianapolis' St. R.e Co. v. 
nO anet 77 N.E. 1048, 39 Ind.App. 
372. 


Me.—Kirouac v. Androscoggin & K. 
Ry. Co., 154 A. 81, 130 Me. 147. 


Mass.—Reardon vy. Boston Elevated 
Ry. Co., 141 N.E. 857, 247 Mass.°124; 
Shapiro v. Union St. Ry. Co., 141 NE. 
505, 247 Mass. 100. 


Mo.—Smith v. Wells, 31 S.W.(2d) 
1014; Windle v. Southwest Missouri 
R. Co., 153 S.W. 282, 168 Mo.App. 596; 
Cross v. St. Louis Transit Co., 97 S.W. 
183, 120 Mo.App. 458; Barrie v. St. 
Louis’ Transit; Co,, 96° S5wWis>233,° 119 
Mo.App. 38; Moritz v. St. Louis 
pene Co., 77 S.W. 477, 102 Mo.App. 


N.J.—Lambert v. Trenton, etce., 
Traction Co., 145 A. 8, 7 N.J.Misc. 193 
Laff 148 A. 918, 106 N.J.Law 246]. 


N.Y.—Becker v. Union Ry. Co. of 
New York City, 169 N.Y.S. 109. 

N.C.—Sparger v. North Carolina 
Publie Service Co., 93 S.E. 975, 174 N. 
Cees 

Ohio.—West v. Gillette, 
521, 95 OhioSt. 305. 

Pa.—Mead v. Central Pennsylvania 
Traction Co., 63 Pa.Super. 76. 


R.I.—Forbes v. United Electric Rys. 
oe 144 A. 154, 49 R.I. 465, 62 A.L.R. 


116 N.E. 


Tex.—Northern Texas Traction Co. 
v. Weed, (Civ.App.) 297 S.W. 534 [rev 
on other grounds (Commn.App.) 300 
S.W. 41]. ; 


Vt.—Pollica v. 
Electric Co., 92 A. 
Ann.Cas.1917C 1240. 


And see cases infra notes 24, 25. 


Avoidability of accident notwith- 
standing contributory negligence as 
jury question see infra § 507. 


24. Ala.—Birmingham Ry., Light 
& Power Co. v. Sprague, 72 So. 96, 196 
Ala. 148. 


Conn.—Plant y. Connecticut Co., 87 
A, 794, 87 Conn. 310; Carroll v. Con- 
necticut Co., 74 A. 897, 82 Conn. 5138. 


D.C.—Bremmerman v. Georgetown, 
ele... Ris OO. 00) App. ais.) 27a. a. 
342; Washington Utilities Co. v. Wad- 
ley, 44 App.D.C. 176. 


Ky.—Cincinnati, ete., R. Co. v. Rair- 
den, 21 S.W.(2d) 236, 281 Ky. 141; 
Kentucky Traction, ete., Co. v. Wright, 
182 S.W. 604, 168 Ky. 493. 


Mass.—Mahoney v. Boston Elevat- 
ed Ry. Co., 171 N.E. 662; Maderios v. 
Boston Elevated Ry. Co., 150 N.E. 156, 
254 Mass. 302; Pingeton v. Worcester 
Consol. St. Ry. Co., 183 N.E. 584, 240 
Mass. 122; Murphy v. Worcester Con- 
solidated St. R. Co., 114 N.E. 205, 225 
Mass. 264; Albee v. Boston Elevated 
Ry. Co., 95 N.E. 110, 209 Mass. 6. 


Mich.—Niman v. Detroit United 
Ry., 183 N.W. 48, 214 Mich. 456; 
Bloch v. Detroit United R., 178 N.w. 
670, 211 Mich. 252; Walter v. De- 
troit, J. & C. Ry. Co., 157 N.W. 414, 
191 Mich. 181. s 


Minn.—Manos v. St. Paul City Ry. 


Twin State Gas & 
150, 88 Vt. 205, 


the operator of the car, as to call for affirmative 
measures by such operator to avoid the accident,?? 
and whether such operator could have avoided the 
accident after he discovered or should have discov- 
ered such peril,?* as by slackening speed or stop- 
ping his car,?* or sounding a warning signal,?° and 
hence whether he used reasonable care to avoid the 
accident,?° as whether he gave, or was negligent in 


Co., 217 N.W. 377, 173 Minn. 402. 


Mo.—Hogan vy. Kansas City Public 
Service Co., 19 S.W.(2d) 707, 322 Mo. 
1103, 65 A.L.R. 129: Hogan v. Flem- 
ing, 297 S.W. 404, 317 Mo. 524; Hicks 
v.. Citizens’ R. Co., 27 S.W. 542, 124 
Mo. 115, 25 L.R.A. 508; Stout v. Kan- 
sas City Public Service Co., (App.) 
17 S.W.(2d) 363; Smith v. Kansas 
City Rys. Co., 232 S.W. 261, 208 Mo. 
App. 139; Inman’s Adm’x v. United 
Rys. Co. of St. Louis, 187 S.W. 3, 157 
Mo.App. 171; Legg v. Metropolitan 
St. Ry. Co., 133 S.W. 1190, 154 Mo.App. 
290; Blyston-Spencer v. United R. 
Co., 182 S.-W. 1175, 152 Mo.App. 118. 


N.H.—Altman v. Boston & N. St. 
Ry: Co.,-78) A. 616, 75) N:H.. 573: 


N.J.—Hutchinson v. Jersey Cent. 
Traction Ri, Co., 126A. 481, 100. Neg? 
Law 218; Markowski v. Public Serv- 
enta s Co., 143 A. 740, 6 N.J.Misce. 


N.Y.—Edelstein v. Coney Island & 
BL BR. Co., 123 N.E. 160, 226 N2Y. «163s 
Vandenbout v. Rochester Ry. Co., 95 
N.E. 5, 202 N.Y. 61. 


N.C.—Fleming v. Charlotte Electric 
R. Co., 136 S.B. 723, 193) N-C. 262. 


Ohio.—Cincinnati Traction Co. v. 
Klinkenberg, 152 N.E. 773, 21 Ohio 
App. 57. 


Pa.—George v. Philadelphia Rapid 
Transit Co., 1382 A. 184, 285 Pa. 362; 
Park y. Beaver Valley Traction Co., 
106 A. 106, 262 Pa. 561; Hochheiser 
Vi, Pittsburg: Rys4 Co. 415 A. 4802 226 
Pa. 316; Fisher v. Philadelphia Rapid 
Transit Co., 82 Pa.Super. 262. 


R.I.—Fratus v. United Electric 
RyswiCo,, «144, A. 1693 SHassamy Sy. 
United Electric Rys. Co., 135 A. 36; 
Leary v. United Electric Rys. Co., 125. 
oon 46 R.I. 100 [rearg den 125 A. 


Tex.—Texas Electric Ry. v. Couts, 
(Civ.App.) 250 S.W. 266. 


Wash.—Yenor vy. Spokane United 
R., 255 P. 947, 148 Wash. 541. 


25. Bremmerman v. Georgetown, 
etc, 2R:./Col, (60, AppSD:.Gy/ 378) 245 Bs 
342; Cincinnati, etc., R. Co. v. Rair- 
den, 21 S.W.(2d) 286, 231 Ky. 141; 
Murphy v. Worcester Consolidated 
Pte R. Co., 114 N.E. 205, 225 Mass. 


Negligence in connection with 
warnings and signals as question for 
jury in general see supra § 494, 


26. Ala.—Randle v. Birmingham 
R., ete., Co., 48 So. 114, 158 Ala. 582s 
Birmingham R., etc., Co. v. Jones, 45 
So. 177,,158, Ala, 157. 


Ill.—Walsh v. Chicago R. Co. 135 
N.E. 709, 303 Ill. 339 [aff 221 LvApo. 
654]; O’Leary v. Chicago City R. Co. 
85 .N.H. 238, 285 Ill. 187 [aff.136 TL. 
App. 239]; North Chicago St. R. Co. 
v. Rodert, 67 N.B. 812, 203 Ill, 413 


[Laff 105 Ill.App. 814]; North Chicago. 


St. R. Co. v. Irwin, 66 N.E. 1077, 202 
Ill. 345 [rev 104 Ill.App. 150]; Chi- 
cago City R. Co. v. Sandusky, 64 N. 
rae 198 Ill. 400 [aff 99 Ill.App. 


Ind.—Indianapolis Traction & Ter-_ 


minal Co. v. Hensley, 115 N.B. 934, 186 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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failing to give, suitable and timely warning of the } to use, all reasonable means to control or slacken its 


car’s approach,”” or used, or was at fault in failing 


Ind. 479; Indiana Union Traction Co. 
Sem white 102 N.E. 141, 55 Ind.App. 


jJowa.—McClosky v. Iowa Ry. & 
Light Co., 197 N.W. 989, 200 N.W. 
913, 198 Iowa 1146; Barry v. Burling- 
ton R., ete., Co., 93 N.W. 68, 95 N.W. 
229, 119 Iowa 62. 


Md.—Washington, B. & A. Hlectric 
Ry. Co. v. William A. Fingles, Inc., 
109 A. 431, 185 Md. 574; United Rys. 
& Electric Co. of Baltimore v. Car- 
neal, 72 A. 771, 110 Md. 211; Balti- 
more City Pass. R. Co. v. Cooney, 39 
A. 859, 87 Md. 261. : 


Mass.—Donovan v. Connecticut Val- 
ley St. Ry., 99 N.E. 956, 213 Mass. 99, 
Ann.Cas.1913E 1099; Hatch v. Boston, 
ete., St: R. Co., 91 N.E. 523, 205 Mass. 
410; Callahan v. Boston Elevated Ry. 
Co., 91 N.H. 388, 205 Mass. 422, 18 
Ann.Cas. 510. 


Mich.—MecNeal v. Detroit United 
Ry., 164 N.W. 417, 198 Mich. 108; 
Bewernitz v. Detroit, J. & C. Ry., 161 
N.W. 976, 195 Mich. 528, L.R.A.1917E 
767; Huff v. Michigan United Trac- 
tion Co., 152 N.W. 936, 186 Mich. 88. 


Minn.—St. Clair vy. Duluth Street 
Ry., 193 NW. 690,155.) Minn. 203; 
Weissner v. St. Paul City R. Co., 50 
N.W. 606, 47 Minn. 468. 


Mo.—Farrar v. Metropolitan St. Ry. 
Co., 155 S.W. 439, 249 Mo. 210; Wad- 
dell v. Metropolitan St. R. Co., 111 
S.W. 542, 213 Mo. 8; Hicks v. Citizens’ 
R. Co., 27 S.W. 542, 124° Mo. 115, 25 
L.R.A. 508; Shelton v. Metropolitan 
St. Ry. Co., 151 S.W. 493, 167 Mo.App. 
404; Rush v. Metropolitan St. Ry. 
Co., 1837 S.W. 1029, 157 Mo.App. 504; 
Kirchof v. United Rys. Co. of St. 
Louis, 135 S.W. 98, 155 Mo.App. 70; 
Dahmer v. Metropolitan St. R. Co., 118 
S.W. 496, 136 Mo.App. 443; Funck v. 
Metropolitan St. R. Co., 113 S.W. 694, 
133 Mo.App. 419; Bensiek v. St. Louis 
Transit Co., 102 S.W. 587, 125, Mo. 
App. 121; Cooney v. Southern Elec- 
tric R. Co., 80 Mo.App. 226. 


Mont.—Singer v. Missoula St. Ry. 
Co., 131 P. 6380, 47 Mont. 218. 


Neb.—Fitzgerald v. Omaha, etc., 
St) R. Co., 151 N.W. 931, 97 Neb. 856. 


N.J.—Van Ness v. North Jersey St. 
Ry. Co., 73 A. 509, 77 N.J.Law 551 
fizeve GF "AR 102% 175 7 IN. SoLaw. 52.731 5 
Fogarty v. Jersey City, etc., St. R. 
Co., 69 A. 964, 76 N.J.Law 459; Lam- 
bert v. Trenton, ete., Traction Co., 
145 A. 8; 7 N.J.Misce. 193 [aff 148 A. 
918, 106 N.J.Law 246]. 


N.Y.—Griffin v. United Traction Co., 
209 N.Y.S. 569, 212 App.Div. .699; 
Lawson vy. Metropolitan St. R. Co., 
57 N.Y.S. 997, 40 App.Div. 307 [aff 
59 N.E. 1124, 166 N.Y. 589]; Reilly v. 
Troy City R.Co., 52 N.Y.S. 611, 32 
App.Div. 131; Howell v. Rochester R. 
Co., 49 N.Y.S. 17, 24 App.Div. 502; 
Schron v. Staten Island Electric R. 
Co., 45 N.¥.S. 124,°16 App.Div. 111; 
O’Malley v. Metropolitan St. R. Co., 
38 N.Y.S. 456, 3 App.Div. 259 [aff 52 
N.E. 1125, 158 N.Y. 674];—Brown v. 
Twenty-Third St. R. Co. DO Ne 


Super. 356, 4 N.Y.S. 192 [aff 24 N.E. 


1094, 121 N.Y. 667]; Mallard v. Ninth 
Ave. R. Co., 7 N.Y.S. 666, 15 Daly 376; 
Simpson v. Brooklyn Heights R. Co., 
35 N.Y.S. 674, 14 Misc. 645 [aff 51 N. 
B. 1094, 157 N.Y. 682]; Witte v. 
Brooklyn City R. Co., 23 N.Y.S. 1028, 4 
Misc. 286 [aff 39 N.H. 22, 143 N.Y. 
667]; Bottenstein v. New York Rys. 
Co., 168 N.Y.S. 10; Muriano v. In- 
terurban St. R. Co., 92 N.Y.S. 262; 
Quinn v. Atlantic Ave. R. Co., 12 
N.Y.S. 223 [aff 31 N.H. 629, 134 N.Y. 


611]. 


N.D.—Acton v. Fargo & M. St. Ry. 
Co., 129 N.W. 225, 20 N.D. 434. 


Ohio.—Steubenville & Wheeling 
Traction Co. v. Brandon, 100 N.E. 325, 
87 OhioSt. 187. 


Pa.—Chaven v. Pittsburgh Rys. Co., 
90 A. 361, 248 Pa. 619; Woeckner v. 
Erie Electric Motor Co., 35 A. 182, 176 
Pa. 451; Hoffman v. Philadelphia 
Rapid Transit Co., 59 Pa.Super. 532; 
Humes vy. Philadelphia, Rapid Transit 
Co., 58 Pa.Super. 641; Wetzel v. Pitts- 
burg Rys. Co., 55 Pa.Super. 23; Sieb 
v. Central Pennsylvania Traction Co., 
47 Pa.Super. 228; Keile v. Kahn, 30 
Pa.Super. 416; Lebo v. Reading 
Transit, etc., Co., 28 Pa.Dist. 374. 


R.I.—Hope v. United Electric Rys. 
Co., 145 A. 310. 


Tex.—Northern Texas Traction Co. 
v. Weed, (Civ.App.) 297 S.W. 534 [rev 
on other grounds (Commn.App.) 300 


S.W. 41]; Paris Transit Co. v. Fath, 
(Commn,. App.) 231 S.W. 1080 [rev 
(Civ.App.) 216 S.W. 482]; Northern 


Texas Traction Co. v. Stone, (Civ. 
App.) 230 S.W. 754; Northern Texas 
Traction Co. v. Martin, (Civ.App.) 224 
S.W. 319; San Antonio Traction Co. 
v. Kelleher, 107 S.W. 64, 48 Tex.Civ. 
App. 421. : 
Wis.—Wills v. Ashland Light, etce., 
St. R. Co., 84 N.W. 998, 108 Wis. 255. 
Ont.—James yv. Toronto, etc., Ra- 


dial R. Co., 21 Ont.L. 421, 16 Ont.W.R. 
eee! 20 Ont.L. 71, 14 Ont.W.R. 


And see cases infra notes 27-29. 


[a] Whether motorman was neg- 
ligent in becoming spellbound with 
fear on the discovery of the danger 


-to a person, and so took no steps to 


avoid the accident, is a question for 
the jury under the circumstances. 
Barry v. Burlington R., etc., Co., 
N.W. 68, 95 N.W. 229, 119 Iowa 62. 


27. Ala.—Mobile Light, etc., Co. v. 


Portiss, 70 So. 135, 195 Ala. 320. 


Iowa.—Eddy v. Cedar Rapids, etc., 
R. Co., 67 N.W. 676, 98 Iowa 626. 


Mich.—Going v. Detroit, ete, R., 
203 N.W. 98, 230 Mich. 45; Nissly v. 
Detroit, ete., R. Co., 181 N,W. 145, 
135 N.W. 268, 168 Mich. 676, Ann. 
Cas. Pose. 719; 


Mo.—McGauley v. St. Louis Transit 
Co., 79 S.W. 461, 179 Mo. 583; Mc- 
Namara v. Metropolitan St. R. Co., 
114 S.W. 50, 133 Mo.App. 645. 


Pa.—Hope v. Southern Pennsyl- 
vania Traction Co., 112 A. 920, 270 Pa. 
115; Snyder v. Harrisburg R. Co., 88 
Pa.Super. 20. 


Tex.—San Antonio Traction Co. v. 
Kelleher, 107 S.W. 64, 48 Tex.Civ.App. 
421. 

Wash.—Baldie v. Tacoma R., etce., 
Co., 100 P. 162, 52 Wash. 75. 


B.C.—Ogle v. British Columbia 
Electric R. Co., Ltd., 18 B.C. 692. 


[a] Necessity or propriety of 
warning.—Whether a motorman was 
guilty of negligence in assuming that 
a laborer on the street, not so near 
the track as to be in danger of being 
struck by the car, did not require a 
signal to keep him from putting him- 
self in a place of danger, is for the 
jury. Eddy v. Cedar Rapids, ete, R. 
Co., 67 N.W. 676, 98 Iowa 626. 


28. U.S.—McDermott v. Severe, 26 
S.ct. 709, 202 U.S. 600, 50 L.Ed. 1162 
[aff 25 App.D.C. 276]. 


Ill.—North Chicago St. R 
Rodert, 67 N.E. 812, 203 Ill. 
105 Ill.App. 814]. 
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speed’® or, if necessary, to stop it.2® Where, how- 


Ky.—Louisville R. Co. v. Welker, 
94 S.W. 635, 29 Ky.L. 663. 


Mass.—Barbrick v. Boston HElevat- 
ed Ry. Co., 100 N.E. 547, 213 Mass. 
370; Driscoll v. West End St. R. Co., 
34 N.E. 171, 159 Mass. 142. 


Mich.—Nagi v. Detroit United R., 
204 N.W. 126, 231 Mich. 452; Going v. 
Detroit, vete.,, RY1208 NeW 2 98) 3230) 
Mich. 45; Westphal v. St. Joseph, 
lee St. R. Co., 96 N.W. 19, 134 Mich. 


Mo.—Pope v. Kansas City Cable R. 
Co., 12 S.W. 891, 99 Mo. 400; Hall v. 
St. Louis, ete., R..Co:,’ 101, S.w. 1137, 
124 Mo.App. 661. 


Neb.—McGahey vy. Citizens’ Ry. Co., 
129 N.W. 298, 88 Neb. 218. 


N.Y.—Brennan y. Metropolitan St. 
R. Co., 69 N.Y.S. 1025, 60 App.Div. 
264;- Duffy v. Interurban St. R. Co., 
101 _N.Y.S. 767, 52 Misc. 177; Reilly 
Ve. ChirdsvAve. Re COs, 87aNLY Snko oor 
16 Misc. 11. 


Pa.—Hope v. Southern Pennsylva- 
nia Traction Co., 112 A. 920, 270 Pa. 
115; Mackey vy. Philadelphia & West 
Chester Traction Co., 76 A: 201, 227 
Pa. 482; Oster v. Schuylkill Traction 
Co., 45 A. 1006, 195 Pa. 320; Thomp- 
son v. United Traction Co., 44 A. 558, 
dO SP alin Dos 


Tex.—Southwestern Gas & Electric 
Co. v. Grant, (Civ.App.) 223 S.W. 544. 


Wash.—O’Brien v. Washington Wa- 
ist Power Co., 129 P. 391, 71 Wash. 
0 . 

29. Ala.—Ross v. Clark, 76 So. 40, 
200 Ala. 274; Mobile Light, ete., Co. 
v. Portiss, 70 So. 136, 195) Ala. 320; 
Mobile Light & R. Co. v. Mackay, 50 
So. 1035, 163 Ala, 111. ° 


Cal.-—Peak v. Key System Transit 
Co., 263 P. 578, 88 Cal.App. 354. 


D.C.—Capital Tract. Co. v. Divver, 
33° App.D.C. 332. 


Ind.—Indianapolis St.. R. Co. v. 
CED e 77 N.E. 1048, 39 Ind. App. 


Iowa.—Carr vy. Interurban R. 
181 N.W. 277, 191 Iowa 501. 


Ky.—Kentucky Traction & Termi- 
nal Co. v. Downing, 153 S.W. 32, 152 
Ky. 25; Thiel v. South Covington, etce., 
St. R. Co., 78 S.W. 206, 25 Ky.L. 1590. 


Me.—Kirouae v. Androscoggin, etc., 
R. Co., 154 A. 81, 130 Me. 147. 


Md.—Capital Traction Co. v. Cont- 
ner, 87 A. 904, 120 Md. 78. 


Mass.—McGrath v. Boston Elevat- 
ed R. Co., 154 N.E. 89, 257 Mass. 541; 
O’Leary v. Brockton St. R. Co., 58 N. 
E.:. 585, 177 Mass. 187. 


Mich.—Granader v. Detroit United 
Ry.,. 171 N.W. 362, 206 «Mich.:367; 
Hickey v. Detroit United Ry., 168 N. 
W. 517, 202 Mich. 496; Calvert v. De- 
troit United Ry., 168 N.W. 508, 202 
Mich. 811; Prince y. Detroit United 
R. Co., 158 N.W. 861, 192 Mich. 194; 
Harker v. Detroit United R. Co., .114 
N.W. 657, 150 Mich. 697; Boettcher ~ 
Vv... wetroit) Citizens’ ESt.. Ri, Com uddao Nh 
W. 125,181 Mich. 295; Bush vo St 
Joseph, ete., St. R. Co., 71 N.W. 851, 
113 Mich. 513. 


Minn.—Mason v. Minneapolis St. R. 
Co., 55 N.W. 1122, 54 Minn. 216. 


Mo.—Hale vy. St. Joseph R., ete., Co., 
230 S.W. 118, 287 Mo. 499; Spencer vy. 
St. Louis Transit Co., 121 S.W. 108, 
222 Mo. 310; Meeker v. Metropolitan 
Stor R= Conjzit7. Sawn Bsyoiss Moe a3 
Farris: ‘v. Cass Ave., ete.) -R.Co.; -80 
Mo. 325; Martin v. United R. Co., 172 


VOLES 


ed oot ee: 
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ever, there is no evidence which would warrant a- 
finding of negligence in failing to observe the injured 
person, vehicle, or animal, or discover or anticipate 
the peril, before the accident,®° or no evidence tend- 
ing to show negligence in operating the car or fail- 
ing to slow or stop it,?! or where the evidence as 
to care or negligence is undisputed and the infer- 
ence to be drawn therefrom is clear and certain,*? 
the submission of the question to the jury is not 


requisite or proper. 


[§ 497] bbb. Where Animal Frightened by Car. 
In an action for injuries resulting from a horse or 


S.W. 406, 186 Mo.App. 576; Semple v. 
United Rys. Co. of St. Louis, 133 S. 
W. 114, 152 Mo.App. 18; McNamara v. 
Metropolitan St. R. Co., 114 S.W. 50, 
133 Mo.App. 645; Burleigh v..St. Lou- 
is Transit Co., 102 S.W. 621, 124 Mo. 
App. 724; Cross v. St. Louis Transit 
Co.,-97 S.W. 188, 120 Mo.App. 458; 
Waddell y. Metropolitan St. R. Co., 88 
S.W. 765, 113 Mo.App. 680; Murray v. 
St. Louis Transit Co., 83 S.W. 995, 108 
Mo.App. 501; Sheehan y. Citizens’ R. 
Co., 72 Mo.App. 524. 


Neb.—Wenninger v. Lincoln Trac- 
tion Co., 121 N.W. 237, 84 Neb. 385. 


N.J.—Kraut v. Public Service Ry. 
Co., 81 A. 751, 82 N.J.Law 437 [rev 
(Sup.) 75 A. 165, 79 N.J.Law 408]; 
Zolpher v. Camden, etc., R. Co., 55 A. 
249, 69 N.J.Law 417. 


N.Y:—Drusky v. Schenectady R. 
Co., 149 N.Y.S. 762, 164 App.Div. 406; 
Freeman v, Brooklyn Heights R. Co., 
84 N.Y.S. 108, 87 App.Div. 127; Green 
v. Metropolitan St. R. Co., 58 N.Y.S. 
1039, 42 App.Div. 160; Smith v. Met- 
ropolitan St. R. Co., 40 N.Y.S. 148, 7 
App.Div. 253; Coghlan y. Third Ave. 
R. Co., 39 N.Y.S. 1098, 7 App.Div. 124; 
Strauss v. Newburgh Hlectric R. Co., 
39 N.Y.S. 998, 6 App.Div. 264; Tholen 
Va brooklyn, -<Citva dk. (Co. 380. IN-Y.S. 
1081, 10 Mise. 283 [aff 45 N.H. 1134, 
151 N.Y. 627]; Timony v. Brooklyn 
Gite vetes IR. Con SOSN EY SS 07 L, 110 
Mise. 261 [aff 41 N.E. 90, 145 N.Y. 
648]; Walsh v. Manhattan R. Co., 28 
INGYoois Ves Oo. MISC. iss Dorman iN. 
Broadway. R. Co., 1 N.Y.S. 334, 5 N.Y. 
S. 769 [rev on other grounds 23 N.E. 
162, 117 N.Y. 655, 2 Silv.App. 422]. 


N.C.— Wright vy. Fries Mfg., ete., 
CORSA 380, WAT SN. Ca53 4, 


Ohio.—Toledo Consol. St. R. Co. v. 
Rohner, 9 OhioCir.Ct. 702, 6 OhioCir. 
Dec. 706 [aff 50 N.E. 1134, 57 Ohio 
St. 667]. 


Pa.—Thompson vy. United Traction 
Co., 44 A. 558, 193 Pa. 555; Lenkner 
v. Citizens’ Traction Co., 36 <A. 228, 
179 Pa. 486; Thatcher v. Central Trac- 
tion Co., 30 A. 1048, 166 Pa. 66, 45 
Am.S.R. 645; Philadelphia City Pass. 
R.. Co. v., Henrice, 92 Pa. 431, 37 Am. 
R. 699; Snyder v. Harrisburg R. Co., 
88 Pa.Super. 20; Cloud v. Philadelphia 
& West Chester Traction Co., 78 Pa. 
Super. 85, 92; Byrne v. Montgomery, 
etc., Electric R. Co., 19 Pa.Super. 531. 


Wis.—Ryan v. La Crosse City R. 
Co., 83 N.W. 770, 108 Wis. 122. 


[a] Where distance between car 
and vehicle is in dispute, the exist- 
ence of negligence on the part of the 
motorman in failing to stop the car 
in order to avoid the accident is for 
the jury, unless the distance was, in 
any view of ‘the evidence, so short 
that the motorman could not have 
stopped a car running at a reasonable 
speed. Zolpher vy. Camden, ete., R. 
Co., 55 A. 249, 69 N.J.Law 417. 


[b] Necessity of stopping.—W here 


other animal becoming frightened at the operation 
of a street car, where the evidence is in conflict or 
is such that different inferences might reasonably 
be drawn therefrom, it is for the jury to determine 
whether or not the street railroad company operat- 
ing the ear was negligent in respect of the partic- 
ular act or omission which caused the fright,** and 
whether the operator of the car saw or should have 
seen the peril caused by the animal’s fright,?+ and 


thereafter exercised proper care to avert the threat- 


thesicam=® 


the motorman testifies that he had 
control of the car, and saw the .car- 
riage at the side of the track, but did 
not stop, because he thought there 
was room to pass, the question wheth- 
er he was negligent in reaching such 
conclusion and acting thereon is for 
the jury. O’Leary v. Brockton St. R. 
Co., 58 N.B. 585, 177 Mass. 187. 


30. Mass.—Glennon y. Boston Ele- 
vated R. Co., 146 N.E. 250, 251 Mass. 
103; Sullivan v. Boston Elevated R. 
Co., 146 N.E. 24, 250 Mass. 476. 


Mich.—Gradyszewski Vv. Detroit 
uated Ry., 138 N.W. 225, 173 Mich. 


Mo.—Zurfluh vy. People’s R. Co., 46 
Mo.App. 636. 


N.Y.—Byrnes v. Brooklyn Heights 
ype 133 N.Y.S. 248, 148 App.Div. 


Pa.—Thomas v. Citizens’ Pass. R. 
Co., 19 A. 286, 1382 Pa. 504. See Oster 
v. Schuylkill Traction Co., 45 A. 1006, 
195 Pa. 320 (recognizing the rule). 


[a] Thus where, in an action for 
damages on the theory that defend- 
ant’s gripman could have stopped the 
car in time to avert the injury after 
he saw, or by the exercise of ordinary 
diligence could have seen, the perilous 
position of plaintiff, there is no evi- 
dence of the space within which the 
car could have been stopped, or as to 
the distance of plaintiff from the car 
when his peril could first have been 
observed, it is error to submit the 
case to the jury. Zurfluh vy. People’s 
R. Co., 46 Mo.App. 636. 


31. Ala.—Wilkerson vy. Rushton, 84 
So. 775, 17 Ala.App. 332. 


Mass.—Glennon y. Boston Elevated 
Ry. Co., 146 N.E. 250, 251 Mass. 108. 


Minn.—Carrier v. Minneapolis St. 
Ry. Co., 221 N.W. 244, 175 Minn. 615. 


Mo.—Gessner vy. Metropolitan St. 
R.. Co., 119 S.W. 528, 137 Mo.App. 47; 
Ellermann v. St. Louis Transit Co., 76 
S.W. 661, 102 Mo.App. 295. 


Or,-—Searpelli y. Portland Electric 
Power Co.y 2738) B. 19:9; 1380 Or. 267%. 


Pa.—Doyle v. Philadelphia Rapid 
Transit Co..°104. A. 575, 261 Pa, 248; 
Walker vy. Southern Pennsylvania 
Traction Co., 97 Pa.Supér. 7. 


R.I.—Caporicei vy. United Electric 
R. Co., 1386 A. 11; Carney. v. United 
Hlectric Rys. Co., 129 A. 598. 


Wis.—Ryan v. Milwaukee Northern 
Ry. Co., 203 N.W. 340, 186 Wis. 537. 


[a] Thus, where it appears from 
all the evidence that the motorman, 
on discovering plaintiff's peril, used 
every means at his command to stop 
the car and avoid a collision, but 
that, owing to the rails being in a 
wet and slippery condition, it was 
impossible to stop the car, an instruc- 
tion for defendant should be given. 
Ellermann vy. St. Louis Transit Co., 


ened injury,®® as whether he should have stopped 
Where, however, there is no evidence 


76 S.W. 661, 102 Mo.App. 295. 


{[b] Where testimony is contra- 
dicted by physical facts showing that 
the accident could not have occurred 
in the manner or for the reason al- 
leged by plaintiff, such testimony los- 
es all its force and should not be 
treated as raising an issue, requiring 
submission to the jury, where there 
can be no real issue. Gessner v. Met- 
ropolitan St. R. Co., 119 S.W. 528, 137 
Mo.App. 47. 


32. Randle v. Birmingham R., etc., 
Co., 48 So. 114, 158 Ala. 532; Kentucky 
Traction, ete., Co. v. Wright, 182 S.W. 
604, 168 Ky. 493. ; 


33. U.S.—Lighteap v. Philadelphia 
Traction Co., 60 F. 212. 


Mass.—Joyce v. Exeter, ete., St. R. 
Co., 76 N.E. 1054, 190 Mass. 304. 


Mich.—Blakeslee v. Consolidated 
= RR. Coy FON. W., 403, le Mivenhs 


Ohio.—Cincinnati Traction Co. v. 
Frank,. 32 OhieCir:Ct. 585. 


Pa.—Kestner v. Pittsburgh, ete., 
Traction Co.,.27 A. 1048, 158 Pa. 422; 
Baker v. Harrisburg R. Co., 30 Pa. 
Dist. 341. 


R.I—J. Samuels & Bro. v. Rhode 
Island Co., 100 A. 402, 40 R.I. 232. 


34. North Alabama Traction Co. 
v. Thomas, 51 So. 418, 164 Ala. 191; 
Folz vy. Evansville Electric R. Co., 80 
N.E. 868, 40 Ind.App. 307; Austin v. 
Vicksburg Traction Co., 50 So. 632, 95 
Miss. 867. 


85. Ga.—Dabbs v. Rome Ry. & 
Light Co., 69 S=Em. 38, 8 Ga.App. 350. 


Kan.—Dulin v. Metropolitan St. R. 
Co., 83 P. 821, 72 Kan. 676. 


Miss.—Austin vy. Vicksburg Trac- 
tion Co., 50 So. 682, 95 Miss. 867. 


Mo.—Oates v. Metropolitan St. R. 
co. Se S.W. 906, 168 Mo. 535, 58 L.R. 


Neb.—Gross v. Omaha & C. B. St. 


R..Co., 147 NW. 1121, 96 
L.R.A.L915A 742. 


N.J.—Applegate v. West Jersey, 
ete, RK. Co. 6h AS Lary 13 SNe eiatw 


is 


N.Y.—Adsit v. Catskill Electric R. 
Co., 84 N.Y.S. 398, 88 App.Div. 167. 


Pa.—Lapsley v. Pittsburgh Rys. 
Co., 89 A, 874, 248 Pa. 167; Kelly v. 
Pittsburg, etc., Traction Co., 10 Pa. 
Super. 644. 


Wis.—Gould v. Merrill Ry. & Light- 
ing Co., 121 N.W. 161, 139 Wis. 433. 


And see cases infra note 36. 


36. Ga.—Carger v. Macon R., ete., 
Co., 55 S.B. 914, 126 Ga. 626. : 


Ky.—Kentucky Traction & Termi- 
a a v. Downing, 153 S.W. 82, 152 
Yu 2d. 


Minn.—Peterson y. Minneapolis & 


Neb. 390, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 497-501] 


tending to show negligence in the operation of the 
car*’ or failure to use due care after discovering the 
fright of the animal or the threatened danger there- 
from,** or where but one conclusion as “to negh- 
gence may reasonably be drawn from the evidence,*® 
the matter should not be submitted to the jury. 


[§ 498] (ec) Approaching or Passing Other Cars. 
In an action for injuries resulting from the opera- 
tion of a street railroad, it is ordinarily for the 
jury to determine whether the persons in charge of 
one car, in approaching or passing another, exer- 
cised due care or were guilty of negligence, under 
the facts and circumstances then existing.*° 


[§ 499] ff. Incompetency of Motorman. 
there is no evidenee, in an action for injuries result- 
ing from the operation of a street car, sufficient to 
show any incompetency on the part of the motorman 
of such ear,*! or any knowledge on the part of the 
street railroad company of his incompetence, or want 
of due care in employing or retaining him,‘*? the 


StouPo S.eRiy. Cor; 
Minn. 298. 


N.Y.—Sheldon v. Otsego & H. R. 
Co., 152 N.Y.S. 702, 89 Misc. 482 [aff 
155°N.Y.S. 675, 169 App.Div. 707]. 


N.C.—Hall vy. Piedmont Ry. & Elec- 
tric Co., 83 S.E. 351, 167 N.C. 284. 


Va.—Danville R., etc., Co. v. Hod- 
nett, 43 S.E. 606, 101 Va. 361. 


37. Hoag vy. South Dover Marble 
Co., 85 N.E. 667, 192 N.Y. 412, 21-L. 
R.A.N.S. 283; Taormino y. Johnstown 
Traction Co., 153 A. 149, 302 Pa. 264; 
Condry v. Wilkes-Barre & Wyoming 
Valley Traction Co., 77 A. 500, 228 Pa. 
270. 


38. Hansen v. Fitchburg & L. St. 
Ry. Co., 109 N.E. 813, 222 Mass. 116; 
O’Brien v. Blue Hil St. R. Cos aa 


N.E. 951, 186 Mass. 446. 


39. Smith v. Holmesburg, _ etce., 
Electric R. Co., 41 A. 479, 187 Pa. 
451. 


[a] A verdict should be directed 
for defendant in an action by one 
whose horse was frightened by a trol- 
ley car, where the negligence alleged 
is the excessive speed of the ear, and 
his testimony that it was “not less 
than fifteen miles an hour’ is a mere 
guess, and his further testimony that 
not till the car was alongside the 
horse did it turn into the gutter, and 
that it then backed against the car, 
shows, as testified by defendant’s wit- 
nesses, that the car was running slow; 
ly. Smith v. Holmesburg, etc., Elec- 
tric R. Co., 41 A. 479, 187 Pa. 451. 


40. Cal.—Pevonak y. City and 
County of San Francisco, 275 P. 785, 
206 Cal. 648. 


Colo.—Phillips v. Denver City 
Tramway Co., 128 P. 460, 53 Colo. 458, 
Ann.Cas.1914B 29. 


Iowa.—Bloom v. Sioux City Trac- 
tion Co., 126 N.W. 909, 148 Iowa 452 
[rev 122 N.W. 831]. 


Mass.—Harter v. Boston-Hlevated 
Ry. Co., 156 N.E. 543, 259 Mass. 433; 
Walsh v. Boston Blevated Ry. Co., 110 
N.E. 278, 222 Mass. 275, Ann. ‘Cas. 


1918C 443; Kinsley v. Boston Elevat- 
ed Ry. Co., 95 N.E. 856, 209 Mass. 
467. 


Mich.—Beaubien v. Detroit United 
Ry., 179 N.W. 478, 212 Mich. 81. 


Minn.—Bremer vy. St. Paul City Ry. 


~ Co., 120 N.W. 382, 107 Minn. 326, 21 
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-v. Lee, 76 So. 908, 200 Ala. 550; 
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Judgment. 


ment.** 


General. 


Where 


178 N.W. 745, 146" L.R.A.N.S. 887. 


41. Guy v. Des Moines City Ry. 
Co., 180 Nw. 294, 191 Iowa 302; Doll 
Vv. Louisville Ryo Co. plas S.W. 344, 
188 Ky. 486; Vadney V. United Trac- 
ne Co., 177 N.Y.S. 114,,188. App.Div. 


42. Alabama City, G. & A. Ry. Co. 
v. Bessiere, 66 So. 805, 190 Ala. 59. 


43. Shapiro v. Omaha & C. B. St. 
Ry. Co., 160 N.W. 886, 100 Neb. 452; 
U-Drive-It Co. v. Public Service Co- 
ordinated Transport, 154 AS HOTS 09 INT: 
Mise. 388 


44. Neb aiaty City, G. & A. Ry. Co. 
Kos- 
ter v. Coney Island & B. R. Co., 151 
N.Y.S. 56, 165 App.Div. 224. 


45. Chicago, etc., Electric R. Co. 
v. Wanic, 82 NE. 821, 230 Ill. 530, 
15-L.R.A.N-S: 1167 [aff 132 I11.App. 
477]; Cincinnati, etc., Electric St. R. 
Co. v. Stahle, 76 N.E. 551, 77 N.E. 363, 
37 Ind.App. 539. And see cases infra 
notes 46—49. 


46. U.S.—Puget Sound ‘Traction, 


Light & Power Co. v. Schleif, 220 F. 
48, 1385 C.C.A. 616; Middlesex & B. 


St. Ry. Co. v. Egan, 214 F. 747, 131 
CCAS 53) Yaths2 ie O's O21. 
Ala.—Birmingham Ry., Light & 


Power Co. v. Saxon, 59 So. 584, 179 
Ala. 136; Birmingham R., etc., Co. v. 
Baker, 31 So. 618, 132 Ala. 507. 


Ark.—Little Rock Ry. & Electric 
Co. y. Sledge, 158 S.W. 1096, 108 Ark. 
95, Ann.Cas.1915B 682; Ft. Smith 
Light, etc., Co. v. Flint, 99 S.W. 79, 
Si eArksn23 Teh Be, Smith Light, etce., 
Co. v. Carr, 93 S.W. 990, 78 Ark. 279; 
Johnson y. Stewart, 34 S.W. 889, 62 
Ark. 164. 


Cal.—Starck y. Pacific Electric Co., 
156 PY 51) 272" Cals 277)" LL: RA1916H 
58; Harvey v. San Diego Electric Ry. 
Co., 268 P. 468, 92 Cal.App. 487; Han- 
sen v. Market Street Ry. Co., 221 P. 
955, 64 Cal.App. 426; Arbunich v. 
United Railroads of San Francisco, 
152 P. 51, 28 Cal.App. 291; Wagner. v. 
United Railroads of San Francisco, 
126 P. 186, 19 Cal.App. 396; Ruppel 
vy. United Railroads of San Francisco, 
101 P. 803, 10 Cal.App. 319. 


Colo.—Denver City Tramway Co. v. 
Wright, 107 PRP. 1074, 47 Colo. 366; 
Denver City Tramway Co. v. Carson, 
123 P. 680, 21 Colo.App. 604. 


Conn.—Strosnick y. Connecticut Co., 
103 A. 755, 92 Conn. 594. 
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question should not be submitted to the jury. 
[§ 500] gg. Acts in Emergencies; Mistakes of 


In an action for injuries growing out 
of the operation or management of a street railroad, 
it is ordinarily for the jury to determine whether 
or not the street railroad company or its servant 
or employee was negligent in respect of an act done 
or omitted in an emergency,** or a mistake of judg- 


[$ 501] (6) Contributory Negligence—(a) In 
The question of negligence on the part of 
one injured as a result of the management or opera- 
tion of a street railroad is primarily for the jury, 
in an action for such injuries, to be determined from 
the facts of the particular case;4> and so, where 
the evidence is sufficient to justify a finding of such 
negligence or its absence, and the facts are in dis- 
pute, or if undisputed are such that more than one 
inference may reasonably be drawn therefrom, the 
question should be submitted to the jury,*® and 


Ga.—Howard v. Savannah Electric 
Co., 79 S.H. 112, 140 Ga. 482; Lloyd 
Voi City. étes (R. (Cos, sob aSebien 1 7OnemenO) 
Ga. 165; Georgia Ry. & Power Co. v. 
McHlroy,'136 S.E. 85, 36 Ga.App. 143, 


Ill.— Walsh v. Chicago Rys. Co., 135 
IN. 109;, 303° TM. 339." fate 221 Ill. 
App. 654]; Kelly v. Chicago City Ry. 
Co., 119. N.E. 622, 283 Tll. 640; Brun= 
hild v. Chicago Union Traction Co., 88 
N.H.-199, 239 Ill. 621; Savage v. Chi- 
cago, etc., Hlectric R. Co., 87 N.H: 377; 
238. Ill: 392° [aff 142  Tll-App. 342]: 
North Chicago St. R. Co. v. Irwin, 66 
N.E. 1077, 202 Ill. 345 [rev 104 Til. 
App. 150]; Becker vy. Chicago Rys. 
Co., 216 Tll. App. 324; Razor v. Bloom: 
ington & Normal Ry. & Light Co., 196 
Ill.App. 451; Chicago Consolidated 
Traction Co. v. Kinane, 138 T1l.App. 
636; McNulta v. Norgren, 90 Ill.App. 
491; West Chicago St. R. Co. v. Lid- 
erman, 87 Ill.App. 638 [aff 58 N.E. 367, 
187 Tl. 463, 79 Am.S.R. 226, 52 TeRIAG 
eee Thorsell v. Chicago City Re Cos 
82 T1l.App. 375; Wallen v. North Chi- 
cago St. R. Co., 82 Ill.App. 103. 


Iowa.—Carter v. Sioux City Service 
Co., 141 N.W. 26, 160 Iowa 78; Kern 
v. Des Moines City Ry. Co., 118 N.W. 
451, 141 Iowa 620; Remillard v. Sioux 
City Traction Co., 115 N.W. 900. 128 
lowa 565; Powers v. Des Moines City 
Ry.2€o;; 115 N.W. 494 Laff 121 N.W. 
1095, 143 Iowa 427]. 


Kan.—Adams v. Iola Electric Ry. 
Cosele3ipPint 00) 49.50 Kan wie 


Mass.—Graul vy. Boston Elevated 
Ry. Co., 159 N.E. 606, 262 Mass. 104; 
Mercier v. Union St: Ry. Co., 119 N. 
EK. 764, 230 Mass. 397; Niles v. Bos- 
ton Elevated Ry. Co.,. 119 N.B.'752, 
230 Mass. 316; Murphy v. Worcester 
Consol. St. Ry. Co., 114 N.E. 205, 225 
Mass. 264; Brereton vy. Milford & U. 
St. Ry Coz. lL NBS 71:5, 223) Mass! 
130; Manley v. Bay State St. Ry. Co.,. 
107 N.E. 409, 220 Mass. 124; Kane v. 
Boston Blevated Ry. Co., 105 N.E. 609, 
217 Mass. 594; Tierney v. Boston Bl- 
evated Ry. Co., 103 N.H. 783, 216 Mass. 
283; Bosquet. Me Worcester Consol. 
St. Ry. Co., 102 N.E. 907, 215 Mass. 
538; Cuddy v. Boston Elevated Ry. 
Co., 94 N.B. 251, 208 Mass. 134; Han- 
ley v. Boston Elevated Ry. Co., 87 N. 
BE. 197, 201 Mass. 55; Carrahan vy. 
Boston & N. St. Ry. Co., 85 N.E. 162, 
198 Mass. 549, 126 Am.S.R. 461; Har- 
Lis. ve witchbure’& LigStiy. Co-nL.s 
N.E. 773, 193 Mass. 56; McMahon v. 
Lynn, ‘ete, R. Co., 77. N.B. 826, 191 
Mass. 295; Joyce v. Exeter;-etec., St.. 
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should not be disposed of by the court, by a dis- 
missal#? or nonsuit,** or by directing a verdict.*® 
Where, however, the evidence is insufficient to sup- 
port a finding of contributory negligence,®® or, in 
those jurisdictions in which plaintiff has the bur- 
den of proving due care,*! where the evidence is in- 
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sufficient to show freedom from contributory negli- 


R. Co., 76 N.E. 1054, 190 Mass. 304; 
Slayton v. West End St. R. Co., 54 
N.E. 351, 174 Mass. 55; Cook v. Un- 
jon R. Co., 125 Mass. 57. 


Mich.—Flokstra' v. Grand Rapids 
Ry. Co., 165 N.W. 641, 198 Mich. 629; 
Webster v. Detroit United Ry., 162 
N.W. 275, 195 Mich, 660; Nissly v. 
Detroit, J. & C.: Ry., 131: N.W. 145, 
135 N.W. 268, 168 Mich. 676, Ann.Cas, 
1918C 719; Clark vy. Jackson Consol. 
Traction Co., 1338 N.W. 927, 167 Mich. 
694; Canerdy v. Port Huron, St. C. 
Soe NEOs Fey Coy 
Mich. 211; Deneen vy. Houghton Coun- 
tysts wy. Co.) 113 INIW. 1126,,, 250 
Mich. 235, 13 Ann.Cas. 134; Henges- 
bach vy. Detroit United Ry., 111 N.W. 
345, 147 Mich.'681; Philip v. Heraty, 
97 N.W. 963, 100 N.W. 186, 135 Mich. 
446; Laughlin v. Grand Rapids St. R. 
Co., 28 N.W. 873, 62 Mich. 220. 


Minn.—Larson vy. Duluth St. Ry. 
@o., 149 N.W. 588, 127 Minn. 328; 
Morris v. St. Paul City Ry.:Co., 117 
N.W. 500, 105 Minn, 276, 17 L.R.A. 
N.S. 598; Heidmann v. St. Paul City 
Ry. Co., 117 N.W. 226, 105 Minn. 48; 
Curran y. St. Paul City Ry. Co., 110 
N.W. 259, 100 Minn. 58; Williams y. 
Minneapolis St. R. Co., 92 N.W. 479, 
88 Minn. 79. 


Mo.—wWilson v. St. Louis Transit 
SJo., 135 S.W. 472, 233 Mo. 50; Kreh- 
meyer vy. St. Louis Transit Co., 120 
S.W. 78, 220 Mo. 639; Hof v. St. 
Louis Transit Co., 111 S.W. 1166, 213 
Mo. 445; Peterson v. St. Louis Trans- 
‘it Co., 97 S.W. 860, 199 Mo. 331; Ol- 
ney v. Kansas City Public Service 
Co., (App.) 19 S.W.(2d) 534; Eyash 
v. United Rys. Co. of St. Louis, (App.) 
229 S.W. 228; Troll v. United Rys. 
Co. of St. Louis, 153 S.W. 504, 169 
Mo.App. 260; Reynolds v. Metropoli- 
tan St. Ry. Co., 116 S.W. 1135, 136 Mo. 
App. 282; Ripley v. Metropolitan St. 
R. Co., 111 S.W. 1180, 132 Mo.App. 
350; Waechter v. St. Louis, etc., R. 
Co., 88 S.W. 147, 113 Mo.App. 270. 


N.H.—Olsen vy. Boston & M. R. R., 
130 A. 213. 


N.J.—Casey v. Atlantic. City & S. 
R. Co., 126 A. 293, 100 N.J.Law 376; 
Keenan v. Public Service R. Co., 90 A. 
273, 85 N.J.Law 639; Devine v. Pub- 
lic Service Ry. Co., 88 A. 1080, 85 N. 
J.Law 243 [rev (Sup.) 86 A. 260]; 
Lynch v. Public Service Corporation, 
83 A. 382, 82 N.J.Law 712, 42 L.R.A. 
N.S. 865; Dunwoody v. North Jersey 
St. Ry. Co., 78 A. 211, 80 N.J.Law 461; 
Higgins v. Public Service Ry. Co., 
76 A. 1028, 79 N.J.Law 471; Bauer 
v. North Jersey St. R. Co., 65 A. 1037, 
74 NiJ.Law 624; Consolidated Trac- 
tion Co. 'v. Isley, 35.A. 896, 59 NJ. 
Law 224, 


N.Y.—Ward v. Brooklyn Heights 
R. Co., 83 N.E. 1134, 190 N.Y. 550; 
Vandenbout v. Rochester Ry. Co., 95 
Nip ste Newest prev . 120 dN YS. 
1149, 1386 App.Div. 913]; Lambert v. 
Westchester Electric R. Co., 83 N.E. 
977, 191 N.Y. 248; Stern v. Interna- 
tional Ry. Co., 153°) IN. Y.Ss. 520, | 167 
App.Dive.,)03 \ Pafi 0b NB, w759]5 
Breese v. Nassau Electric R. Co., 147 
N.Y.S. 416, 162 App.Div. 455; Zucker 
v. Whitridge, 128 N.Y.S. 2338, 143 App. 
Div. 191 [rev 98 N.B. 209, 205 N.Y. 
50, 41 L.R.A.N.S. 683, Ann.Cas.1913D 
1250]; Rounds v. Syracuse & S. R, 


120 N.W. 582, 156. 


Co., 118 NvY.S. 24, 134 App.Div. 15 
{aff 93 N.E. 1130, 199 N.Y. 598]; Boyce 
v. New York City Ry. Co., 110 N.Y.S. 
393, 126 App.Div. 248; 
Union R. Co., 73 N.Y.S. 606, 67 App. 
Div. 99; Schachter v. Interborough 
Rapid Transit Co., 127 N.Y.S. 308, 70 
Mise. 558 [rev on other grounds 130 


N.Y.S. 549, 146 App.Div. 1389]; Mur- 
phy v. Interurban St. Ry. Co.; 10% 
N.Y.S. 96, 56 Mise. 598; McGrath v. 


Metropolitan St. R. Co., 93 N.Y.S. 519, 
47 Mise. 104; Weiss v. New York 
Rys. Co., 154 N.Y.S. 221; Roland v. 
International Ry. Co., 136 N.Y.S. 290 
tee 140 N.Y.S. 11438, 155 App.Div. 


Ohio.—Cleveland R. v. Lee, 32 Ohio 
App. 135; Ohio Electric R. Co. v. 
Medenhall, 27 OhioApp. 376; Wein- 
gartner v. Ohio Electric. R. Co., 21 
OhioCir.Ct.N.S. 494, 3 OhioApp. 12 
[aff 112 N.H.. 203, 98 OhioSt. 124]; 
Cincinnati Traction Co. v. Doren- 
kemper, 32 OhioCir.Ct. 239 [aff 83 
OhioSt. 500]. 


Pa.—Theisen v. Pittsburgh Rys. 
Co., 100 A. 994, 256 Pa. 475; Fritch v. 
Pittsburgh Rys. Co., 86 A. 526, 239 
Pa. 6; Garrett v. Beaver Valley Trac- 
tion §Co., 7) As 11083; 222) Pa. 5865 
Bradwell v. Pittsburgh, etc., Pass. 
R. Co., 25 A. 628, 153 Pa. 105; Wack v. 
Philadelphia Rapid Transit Co., 93 
Pa.Super. 206; Rothkugel v. Phila- 
delphia Rapid Transit Co., 92 Pa.Su- 
per. 105;, Bonini v. Pittsburgh R. Co., 
23 Pa.Dist. 593; Thorn v. Traction 
Co., 28 Pa.Co, 410 


R.I.—Morrison v. Rhode Island Co., 
104 A. 71, 41 RI. 474, 609. 


Tenn.—Memphis St. R. Co. v. Ken- 
nedy, 6 Tenn.Civ.App. 315. 


Tex.—El Paso Electric Ry. Co. v. 
Terrazas, (Civ.App.) 208 S.W. 387. 


Va.—Virginia Ry. & Power Co. v. 
Oliver, 112 S.E. 841, 183 Va. 342; 
Small v. Virginia R., ete., Co., 99 S.E. 
525, 125 Va. 416. 


Wash.—Leftridge v. City of Seattle, 
228 P. 302, 130 Wash. 541; O’Brien 
v. Washington Water Power Co., 129 
P. 391, 71 Wash. 688; Blair v. Seattle 
Electric Co., 122 P. 358, 67 Wash. 465, 
Ann.Cas.1913D 529; Richmond v. Ta- 
coma Ry. & Power Co., 122 P. 351, 67 
Wash, 444, 


Wis.—Grimm v. Milwaukee Elec- 
tric Ry. & Light Co., 119 N.W. 8383, 
138 Wis. 44; McCoy v. Milwaukee St. 
R. Co., 52 N.W. 938, 82 Wis, 215. 


Can.—British Columbia Electric R. 
Co. v. Dunphy, 59 Can.S.C. 263; Brit- 
ish Columbia Electric R. Co. v. Dynes, 
47 Can.S.C. 395 [rev 15 B.C. 429]. 


And see cases infra notes 47-49; 
and passim infra §§ 502-506. 


[a] Intoxication.—Where in an ac- 
tion for injuries caused by an upturn- 
ed: rail to plaintiff driving on the 
street, it appears that plaintiff drank 
two glasses of beer, one about half an 
hour after the other, and just before 
the accident, the question of his con- 
tributory negligence is properly left 
to the jury. Bradwell v. Pittsburgh, 
ie Pass. R. Co., 25 A. 623, 153 Pa. 


. 


[b] Whether mother was justified 
in believing that she could rescne her 


O’Connor v.° 
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[§ 50 


gence,°? or where it is undisputed and such that 
reasonable minds ean arrive at but one conclusion 
therefrom,®* the question of whether or not the in- 
jured person was guilty of negligence contributing 
to his injuries is one of law for the court, and should 
not be submitted to the jury,®* but should be dis- 


child from an approaching car, then 
eighty or ninety feet distant, without 
danger to herself, is a question of 
fact, and, if she was justified in so be- 
lieving, it was not negligence on her 
part to make the effort. West Chi- 
cago St. R. Co. v. Liderman, 87 Ill. 
App. 638 [aff 58 N.E. 367, 187 Ill. 463, 
79 Am.S.R, 226, 52 L.R.A. 655]. 


[c] Fireman going to fire.—(1) 
Whether a fireman, who has no time 
to put on his coat before responding 
to a fire alarm, and who is allowed to 
do so while on the cart on the way to 
the fire, is negligent in so doing, is 
a question for the jury, in an action 
for injuries received in a collision 
with a street car, in which defendant 
contends that the fireman’s negligence 
in attempting to put on his coat on 
the moving cart contributed to the 
injury. Birmingham R., ete., Co. v. 
Baker, 31 So. 618, 132 Ala. 507. (2) 
Whether a fireman riding on a step 
on the side of the wagon in going to 
a fire, whereby he is struck by a trol- 
ley pole just back of the curb line, 
is guilty of contributory negligence 
is a- question for the jury. Lambert 
v. Westchester Electric R. Co., 83 
N.E. 977, 191 N.Y. 248 [aff 100 N.Y-.S. 
665, 115 App.Div. 78]. 


47. G’Sell v. Metropolitan St. R. 
Coi,> TE UN DYIS) 2102032 35. Mise. “S8ie 
Danes vy. British Columbia Electric 
repre 49 Can.S.C. 518 [rev 17 B.C. 


48. Raulston v. Philadelphia Trac- 
tion Co., 13 Pa.Super. 412. 


49. Washington R., etc., Co. v. Cul- 
lember, 39 App.D.C. 316; Metropolitan 
R. Co. v. Blick, 22 App.D.C. 194; West 
Chicago St. R. Co. v. Shiplett, 85 Ill. 
App. 683; Little v. Grand Rapids St. 
R. Co., 44 N.W. 137, 78 Mich. 205; 
Beers v. Metropolitan St. R. Co., 84 
N.Y.S. 785, 88 App.Div. 9; Handy v. 
Metropolitan St. R. Co., 74 N-.Y.S. 
1079, 70 App.Div. 26. 


50. Dooley v. Greenfield, etc., St. 
R. Co., 68 N.E. 203, 184 Mass. 204. 


51. Burden of proof as to contrib- 
ad negligence see supra §§ 447— 


52. McManus v. Boston Elevated 
R., 103 N.B. 301, 216 Mass. 191; Lamb 
v. Union Ry. Co. of New York City, 
88 N.E. 371, 195 N.Y. 260. 


53. Hawaii.—Ferrage v. Honolulu 
Rapid Transit, etc., Co., 24 Hawaii 87. 


Il1.— Chicago, etce., Electric R. Co. v. 
Wanic, 82 N.E. 821, 230 Ill. 530, 15 
L.R.A. 1167 [aff 132 Il.App. 477]. 


Mass.—Gleason v. Worcester Con- 
ao St. R. Co., 68 N.E. 225, 184 Mass. 


Mich.—Klida v. Collins, 226 N.w. 
649, 247 Mich. 634. aM 


Mo.-—Petty v. St. Louis, 
78 S.W. 1008, 179 Mo. 666. 


N.J.—Donus v. Public Servic 
Co., 183 “A..196, 102) N.J.Law ye 


Wis.—Blodgett v. Milwaukee Blec- 
tric Ry. & Light Co., 124 N.Ww. 246 
141 Wis. 329. i 


54. See cases supra notes 50-53 
and infra notes 55, 56, and passim in- 
fra §§ 502-506; Harnett v. Bleecker 
St., etc, R. Co. 49 N.Y.Super. LES 


etc, Ri Con 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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posed of by dismissal or nonsuit,®5 


tion of a verdict,*® except as other evidence may 
make the case proper to go to the jury on the ques- 


tion of last clear chance.®7 


: [§ 502] (b) Collision with Street Car. In an ac- 


STREET RAILROADS 


or by the direc- 
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vehicle, by being struck by a street car, it is ordi- 
narily for the jury to determine whether such person 
exercised due care or was guilty of contributory 


negligence, under the circumstances existing at the 


tion for injuries to a person, or to his animal or 


55. Cunningham vy. Philadelphia 
Rapid Transit Co., 87 A. 291, 240 Pa. 
194; McVaugh vy. Philadelphia Rapid 
Transit Ca., 70 A. 822, 221 Pa. 518; 
Mease v. United Traction Co., 57 A. 
820, 208 Pa. 434. 


[a] Where contributory negligence 
is clearly imputable to plaintiff from 
his own testimony, and from the un- 
disputed facts, a nonsuit is properly 
granted. Harnett v. Bleecker St., etc., 
R. Co., 49 N.Y.Super. 185; Mease v. 
United Traction Co., 57 A. 820, 208 
Pa. 434. 


56. Thorsell v. Chicago City R. 
Co., 82 Ill.App. 375; Loyle. v. Boston 
Blevated Ry. Co., 157 N.E. 356, 260 
Mass. 404; Gleason v. Worcester Con- 
sol. St. R. Co., 68 N.E. 225, 184 Mass. 
290; Driscoll v. Wells, (Mo.) 29 S.W. 
(2a) 50; Culp v. Reading Transit & 
Light Co., 95 A. 391, 250 Pa. 164; Bor- 
ing v. Union Traction Co., 61 A. 77, 
211 Pa. 594. 


57. ast clear chance as question 
for jury see infra § 507. 


58. U.S.—Coast Cities Ry. 
Dietz, 17 F.(2d) 477. . 


Ala.—Ross v. Clark, 76 So. 40, 200 
Ala. 274; Birmingham Ry., Light & 
Power Co. v. Drennen, 57 So. 876, 175 
Ala. 338, Ann.Cas.1914C 1037; Mobile 
Light & R. Co. v. Harold, 101 So. 163, 
20 Ala.App. 125. 


Cal.—Nichols v. Pacific Electric Ry. 
Co., 174 P. 319, 178 Cal. 630; Runnels 
v. United Railroads of San Francisco, 
166 P. 18, 175 Cal. 528; Hoff v. Los 
Angeles-Pacific Co., 112 P. 53, 158 Cal. 
596; Scott v. Los Angeles Ry. Cor- 
poration, 273 P. 95, 95 Cal.App. 704; 
Peak v. Key System Transit Co., 263 
P. 578, 88 Cal.App. 354; Dawson v. 
San Diego Electric Ry. Co., 255 P. 215, 
82 Cal.App. 141; City of Sacramento 
vy. Central California Traction Co., 248 
P. 307, 78 Cal.App. 215. 5 


Colo.——Denver Tramway Corpora 
tion v. Ancker, 291 P. 1019; Denver 
City Tramway Co. v. Doyle, 167 P. 
777, 63 Colo. 500. 


Conn.—Ireland v. Connecticut Co., 
150 A. 520, 111 Conn. 521; Hoyt v. 
Connecticut Co., 139 A. 647, 107 Conn. 
160; Way v. Connecticut Co., 96 A. 
927, 90 Conn. 139. 


Del.—Wilmington City Ry. Co. v. 
Truman, 72 A. 983, 23 Del. 197. 


D.C.—Washington-Virginia R. Co, 
v. Himelright, 42 App.D.C. 532. 


Ga.—Farmer v. Georgia Power Co., 
146 S.E. 40, 39 Ga.App. 61; Rome Ry. 
& Light Co. v. McCartha & Thomas, 
138 S.E. 359,36 Ga.App. 805. 


_J1l.—Pienta v. Chicago City Ry. Co., 
120 N.B. 1, 284 Ill. 246 [rev 208 Ill. 
App. 309]; Brunhild v. Chieago Union 
Traction Co., 88 N.H. 199, 239 Ill. 621; 
Savage v. Chicago, etc. Electric R. 
Co., 87 N.E. 377, 238 Ill. 392 [aff 142 
Tll.App. 342]; Chicago Consol. Trac- 
tion Co. v. Kinane, 138 1ll.App. 636; 
Canfield v. North Chicago St. R. Co., 
98 Ill.App. 1; West Chicago St. R. Co. 
v. Liderman, 87 I1l.App. 638 [aff 58 
N.B. 367, 187 111. 463, 79 Am.S.R. 226, 
52 L.R.A. 655]. See Devlin v. Chicago 
City R. Co., 210 Ill.App. 7; Dawson 
vy. Hast St. Louis, etc., R. Co., 206 Hl. 
App. 234; Anderson v. Decatur R. 
Light Co., 200 111.App. 646; Pattison 
vy. Chicago City R. Co,, 195 Ill.App. 
527. 


Co. v. 


- Ind.—Indianapolis Traction & Ter- 
minal Co. v. Taylor, 103 N.H. 812, 55 
Ind.App. 308; Nelson vy. Chicago, etc., 
R. Co., 83 N.H. 1019, 41 Ind.App. 397; 
Cincinnati, ete., St. R. Co. v. Stahle, 
76 N.H. 551, 77 N.E. 363, 37 Ind.App. 
539; Howard v. Indianapolis St. R. 
Co., 64 N.E. 890, 29 Ind.App. 514. 


lowa.—Livingston v. Chambers, 183 
N.W. 429, 191 Iowa 966; Bridenstine 
v. Iowa City Electric Ry. Co., 165 
N.W. 435, 181 Iowa 1124; Watson v. 
Boone Electric Co., 144 N.W. 350, 163 
Iowa 316; Remillard v. Sioux City 
Traction Co., 115 N.W. 900, 138 Iowa 
565; Powers v. Des Moines City R. 
Co., 115 N.W. 494 [aff 121 N.W. 1095, 
143 Iowa 427]. 


Kan.—Spak v. Kansas City, L. & W. 
RYy.2 C0; 293 4b. Bld, St 8t Kan. 7185 
Lytch v. Fleming, 223 P. 1116, 115 
Kan. 637; Interstate, etc., R. Co. v. 
Fox, 21 P. 797, 41. Kan. 715. 


Ky.—Louisville Ry. Co. v. Vessels’ 
Adm’x, 167 S.W. 924, 159 Ky. 664; 
Louisville R. Co. v. Hofgesand, 104 
S.W. 361, 31 Ky.L. 976. 


Md.—United Rys. & Electric Co. of 
Baltimore y. State, 96 A. 261, 127 Md. 
197; United Rys. & Electric Co. of 
pplvimore v. Ward, 77 A. 593, 113 Md. 


Mass.—Perry v. Eastern Massachu- 
setts St. Ry., 154 N.E. 550, 258 Mass. 
142; Pitman & Brown Co. vy. Eastern 
Massachusetts St. Ry. Co., 151 N.E. 
315, 255 Mass. 292; Maderios v. Bos- 
ton Hlevated Ry. Co., 150 N.E. 156, 254 
Mass. 302; Johnson v. Boston Elevat- 
ed Ry. Co., 147 N.E. 829, 252 Mass. 
300; Harlow v. Worcester Consol. St. 
Ry. Co., 148 N.E. 622, 248 Mass. 572; 
Daris v. Middlesex & B. St. Ry. Co., 
136 N.E. 68, 241 Mass. 580; Labrecque 
v. Donham, 127 N.E. 537, 236 Mass. 
10; Davis v. Worcester Consol. St, 
Ry. Co., 125 N.E. 554, 234 Mass. 297; 
Morrissey v. Connecticut Valley St. 
Ry. Co., 124 N.E. 435, 233 Mass. 554; 
Gagnon v. Worcester Consol. St. Ry. 
Co., 120 N.E. 381, 231 Mass. 160; Bail- 
ey v. Worcester Consol. St. Ry. Co., 
117 N.H. 824, 228 Mass. 477; Driscoll 
v. Boston Elevated Ry. Co., 112 N.H. 
219, 223 Mass. 533; George G. Fox Co. 
v. Boston & N. St. Ry. Co., 104: N.E. 
356, 217 Mass. 140; Gadbois v. Bay 
State St. Ry. Co., 103 N.E. 294, 216 
Mass. 188; Wilkins v. Boston & N. St. 
Ry. Co., 100 N.B. 540, 213 Mass, 265; 
Robinson v. Springfield St. Ry. Co., 98 
N.E. 576, 211 Mass. 483; Smith v. 
Holyoke St. Ry. Co., 96 N.H. 135; 210 
Mass. 202; Keeney v. Springfield St. 
Ry. Co., 96 N.E. 73, 210 Mass. 44; 
Hatch v. Boston & N. St. Ry. Co., 91 
N.E. 523, 205.Mass. 410; Stubbs v. 
Boston & N. St. Ry. Co., 79 N.E. 795, 
193 Mass. 513; Green v. Haverhill & 
A. St. Ry. Co., 79 N.E. 735, 193 Mass. 
428; O’Leary v. Haverhill, etce., St. 
R. Co., 79 N.E. 738, 198 Mass. 339. 


Mich.—Golob v. Detroit United Ry., 
199 N.W. 639, 228 Mich. 201; Hutton 
v. Michigan Ry. Co., 189 N.W. 884, 
220 Mich. 1; Luttenton v. Detroit, J. 
& C. Ry., 176 N.W. 558, 209 Mich. 20; 
Travelers’ Indemnity Co. v. Detroit 
United Ry., 159 N.W. 528, 193 Mich. 
375; Tiley v. Detroit United Ry., 155 
N.W. 728, 190 Mich, 7; Littlewood v. 
Detroit United Ry., 155 N.W. 698, 189 
Mich. 388; Rahaley v. Detroit United 
Rey tae NS Wiss 2109.9 52201'7.7,-2 Mich. 96: 
Putnam v. Detroit United Ry., 129 N. 
W. 860, 164 Mich, 342; Canerdy v. 


time and place of the accident,®® as in the case of 


Port Huron, etc., R. Co., 120 N.W. 582, 
156 Mich. 211; Deneen v. Houghton 
County St. R. Co., 113 N.W. 1126, 150 
Mich 235, 13 Ann:Cas. 134; Westphal 
v. St. Joseph, ete., St. R. Co, 96 N.W. 
19, 134 Mich. 239, ; 


Minn.—King v. Minneapolis St. Ry. 
Co., 208 N.W. 1007, 167 Minn. 309; 
Bradley v. Minneapolis St. Ry. Co., 
201 N.W. 606, 161 Minn. 322, 46 A.L.R.’ 
993; St. Clair v. Duluth Street Ry., 
193 N.W. 690, 155 Minn. 203; Arm- 
strong v. Minneapolis, A. & C. R. Ry. 
Co., 191 N.W. 47, 153 Minn. 374; Otto 
v. Duluth St. Ry. Co., 164 N.W. 1020, 
138 Minn. 312; George A. Hormel Co. 
v. Minneapolis St. Ry. Co., 153 N.W. 
867, 130 Minn. 469; Day v. Duluth St. 
Ry. Co., 141 N.W. 795, 121 Minn. 445; 
Hedlund v. Minneapolis St. Ry. Co., 
139 N.W. 6038, 120 Minn. 319; Wood- 
ham v. Fargo & M. St. Ry. Co., 130 
N.W. 28, 114 Minn. 16; Morris v. St. 
Paul City R. Co., 117 N.W. 500, 105: 
Minn, 276, #7 L.R.A.N.S. 598; Curran 
v. St. Paul City R. Co., 110 N.W. 259, 
100 Minn. 58. 


Mo.—Hof v. St. Louis Transit Co., 
111 S.W. 1166, 213 Mo. 445; Petersen 
v. St. Louis Transit Co., 97 S.W. 860, 
199 Mo. 331; Potashnick v. Wells, 
(App.) 273 S.W. 777; Fagan v. Wells, 
(App.) 261 S.W. 685; Springgate v. 
United Rys. Co. of St. Louis, (App.) 
249 S.W. 122; Bruckman vy. United 
Rys. Co. of St. Louis, (App.) 242 S. 
W. 686; Shore v. Dunham, (App.) 178 
S.W. 900; George Muehlebach Brew- 
ing Co. v: Dunham, (App.) 177 S.W. 
1067; Speer v. Southwest Missouri R. 
Co., 177 S.W. 329, 190 Mo.App. 328 
[transf Supreme Court 174 S.W. 381, 
264 Mo. 265]; Averitt v. Metropoli- 
tan St. Ry. Co., 131 S.W. 752, 151 Mo. 
App. 265; Reynolds v. Metropolitan 
St. R. Co., 116 S.W. 1135, 136 Mo.App. 
282; Campbell v. Metropolitan St. 
Ry. Co., (App.) 105 S.W. 1195; Carey 
v. Metropolitan St. Ry. Co., 101 S.W. 
1123, 125 Mo.App. 188. 


N.J.—Hyman v. Atlantic City & S. 
R. Co., 127 A. 205, 101 N.J.Law 124; 
Wilhelm v. Public Service Ry. Co., 113 
A. 239, 95 N.J.Law 505; Walker v. 
North Jersey St. Ry. Co., 80 A..486, 
79 N.J.Law 602; Opdycke v. Public 
Service Ry. Co., 76 A. 1032, 78 NJ. 
Law 576, 29 L.R.A.N.S. 71; “Pfrom vy. 
Public Service Corporation of New 
Jersey, 76 A. 1083, 77 N.J.Law 688; 
Consolidated Traction Co. v. Isley, 
35 A. 896, 59 N.J.Law 224; Nass v. 
Public Service Ry. Co., 180 A. 727, 3. 
N.J.Mise. 1124. 


N.Y.—Ward v. Brooklyn Heights R. 
Co., 83 N.E. 1134, 190 N.Y. 559; Fow- 
ler v. International Ry. Co., 216 N.Y.S. 
558, 217 App.Div. 537 [aff 155 N.E. 
910, 244 N.Y. 592]; Benjamin y. Fon-. 
aa, etc.e ke CO... LOS ANY Se eilo ss 200 
App.Div. 384; Payne v. Binghamton 
Ry. Co., 140 N.Y.S. 877, 156 App.Div. 
1; Crantz-v. Nassau Electric R. Co., 
138 N.Y.S. 966, 154 App.Div. 247; Len- 
non v. Brooklyn Heights R. Co., 134 
N.Y.S. 1009, 150 App.Div. 286; Hickey, 
Kaplan & Wltzek v. Brooklyn Heights. 
R. Co., 132 N.Y.S. 945, 148 App.Div. 
693; Loomis v.. Brooklyn Heights R. 
Co., 117 N.Y.S. 292, 133 App.Div. 247; 
Malizia v. Brooklyn Heights R. Co., 
110 N.Y.S. 1008, 127 App.Div. 202; 
Boyce v. New York City R.Co.,110 N. 
Y.S. 393,126 App.Div. 248; Sesselmann 
y. Metropolitan St. R. Co., 78 N.Y.S. 
482, 76 App.Div. 336; Wells v. Broek- 
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one working in the street,°® or erossing or attempt- s 
ing to cross the track or the street in which it was | to cross in front 


lyn Heights R. Co., 74 N.Y.S. 196, 67 
App.Div. 212 [aff 68 N.Y.S. 305, 34 
Mise. 44]; O’Connor v. Union R. Co., 
73 N.Y.S. 606, 67 App.Div. $9; Wein- 
garten v. Metropolitan St. R. Co., 70 
N.Y.S. 1113, 62 App.Div. 364; Burns 
v. Second Ave. R.. Co., 48 N.Y.S. 523, 
21 App.Div. 521; Gelb v. Third Ave. 
Ry. Co., 204 N.Y.S. 251, 123 Misc. 136; 
Heywood Bros. & Wakefield Co. v. 
Linch, 154 N.Y.S. 160, 91 Mise. 23; 
Sheldon v. Otsego, etc., R. Co., 152 
N.Y.S. 702, 89 Misc. 482 [aff155 N.Y.S. 
675, 169 App.Div. 707]; Leonard v. 
Joline, 118 N.Y.S. 682, 61 Misc. 336; 
Sherman v. Nassau Electric R. Co., 
176 N.Y.S. 452; Boxer v. Brooklyn, Q. 
Cree Sy Re Conc dtd N.Y. Si Ly “Kear v. 
ver York City Ry. Co., 104 N.Y.S. 


N.C.—Fleming v. Charlotte Elec- 
tric Ry. Co., 136 S.E. 728, 1938 N.C. 262; 
Davis v. Durham Traction Co., 53 S.E. 
617, 141 N.C. 134. 


Ohio.—Columbus Ry., Power & 
Light Co. v. Pickles, 162 N.E. 614, 28 
OhioApp. 183. 


Okl.—Chickasha St. Ry, Co. v. Mar- 
shall, 141 P. 1172, 43 Okl. 192. 


Pa.—McMahon vy. Reading Transit 
& Wight Co:, 124 A. 330, 280 Pa. 199; 
Estep v. Beaver Valley Traction Co., 
12S MAS {28s ie. Pas 414% \sElope hive 
Southern Pennsylvania Traction Co., 
P12 A. 920,270 Pa,-115;> Hicks :v., Al- 
toona & L. V. Electric Ry. Co., 101 A. 
969, 258 Pa, 148; Schmidt v. Philadel- 
phia Rapid Transit Co., 98 A. 691, 253 
Pa. 502; Young v. Philadelphia Rapid 
Transit Co., 93 A. 950, 248 Pa. 174; 
Chronister v. York Rys. Co., 85 A. 140, 
237 Pa. 259; Garrett v. Beaver Valley 
Traction Co:, 71\-Av 1083, 222 Pa. 586; 
Cc. L. Lavine, Inc., v. Philadelphia 
Rapid Transit Co., 98 Pa.Super. 260: 
Connor v. Philadelphia Rapid Transit 
Co., 98 Pa.Super. 250; High v. Read- 
ing Transit Co, 97, Pa.Super.) 477; 
Gearhart v. Altoona & Logan Valley 
Blectric Ry. Co., 93 Pa.Super. 5038; 
Mellinger v. Conestoga Traction Co., 
92 Pa.Super. 532; Crenny v. Philadel- 
phia Rapid Transit Co., 89 Pa.Super. 
380; Bisaillon v. Philadelphia Rapid 
Transit Co., 84 Pa.Super. 153; Becker 
v. Hershey Transit Co., 81 Pa.Super. 
33; Woomer v. Altoona & Logan Val- 
ley Electric R. Co., 80 Pa.Super. 261; 
Francis v. Ardmore & Lilanerch St. 
Ry. Co., 56: Pa.Super. 497; Abbotts 
Alderney Dairies v. Philadelphia Rap- 
id Transit Co., 66 Pa.Super. 265; 
Schultz v. Philadelphia & West Ches- 
ter Traction Co., 65 Pa.Super. 527; 
McLoughlin v. Philadelphia Rapid 
Transit Co., 65 Pa.Super. 284; Adams 
vy. Lehigh Valley Transit Co., 45 Pa. 
Super. 623; Fellers v. Warren St. R. 
Co., 26 Pa.Super. 31. 


R.I.—Petroleum Heat & Power Co. 
v. United Electric Rys. Co., 150 A. 
259; Guglietti v. United Electric Rys. 
Co., 137 A. 697; O’Donnell v. United 
Electric Rys. Co., 134 A. 642, 48 RI. 
18; Rooney v. United Electric Rys. 
Co., 134 A. 7, 47 R.I. 478; Berghmann 
-v. Rhode Island Co., 87 A. 314. 


Tenn.—Knoxville Traction Co. v. 
Brown, 89 S.W. 319, 115 Tenn. 323. 


Tex.—Houston Hlectric Co. v. Me- 
Natt, (Commn.App.) 11 S.W.(2d) 303 
[aff (Civ.App.) 297 S.W. 628]; Aus- 
tin St. Ry. Co. v. Beckham, (Civ.App.) 
274 S.W. 1008; San Antonio Traction 
‘Co. v. Upson, 71 S.W. 565, 31.Tex.Civ. 
App. 50. 


Utah.—Barlow v. Utah Light & 
Traction Co., 298 P. 386. 
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Va—Roanoke Ry. & Electric Co. 
v. Loving, 119 S.E. 82, 137 Va. 331; 
Virginia Ry. & Power Co. v. Wellons, 
112 S.E. 843, 133 Va. 350. 


Wash.—Osborn v. City of Seattle, 
252 P..164, 142 Wash. 25; Isitt v. City 
of Seattle, 248 P. 379, 140 Wash. 161; 
Grissom y. City of Seattle, 212 P. 264, 
123 Wash. 131; Boulton v. City of 
Seattle, 195 P. 11, 114 Wash. 234; 
Said v. Twin City Light & Traction 
Co., 127 P. 191, 70 Wash. 585; Tecklen- 
burg v. Everett Ry., Light & Water 
Co., 109 P. 1036, 59 Wash. 384, 34 L.R. 
A.N.S. 784; Traver v. Spokane St. R. 
Co., 65 P. 284, 25 Wash. 225. : 


W.Va.—Chambers Mis 
Power Co., 117 S.E. 480, 93 W.Va. 598, 
29 A.L.R. 1041. 


Wis.—Ostermann Vv. Milwaukee 
Electric Ry. & Light Co., 235 N.W. 
406; Rissling v. Milwaukee Electric 
Ry. & Light Co., 234 N.W. 879; Mer- 
rill vy. Chicago, N. S. & M. R. R., 177 
N.W. 613, 171 Wis. 464; Look v. John- 
son; =15'6) “N2W250970,. £62 “Wis: 5843 
Grimm v. Milwaukee Electric R., ete., 
Co., 119 N.W.-833, 1388 Wis. 44; Mc- 
Coy v. Milwaukee St. R. Co., 52 N.W. 
93, 82 Wis. 215. 


And see cases infra notes 59-71. 


Contributory negligence of children 
and persons under disability as ques- 
tion_for jury see infra § 505. 


59. Cal.—Driscoll v. California 
Street Cable R. Co., 250 P. 1062, 80 
Cal.App. 208;  Milosevich v. Pacific 
ceoaaon R. Co., 230 P. 15, 68 Cal.App. 


D.C.—Washington-Virginia Ry. Co. 
v. Himelright, 42 App.D.C. 532. 


Ill.— Riordan v. Chicago City Ry. 
Co., 178 Ill.App. 323. 


Ind.—Indianapolis Traction & Ter- 
minal Co. v. Crawley, 96 N.E. 332, 51 
Ind.App. 357. 


Mass.—Nolan v. Boston Elevated 
Ry. .Co., 171 N.H. 425. 


N.Y.—McDade v. International Ry. 
Co., 188 N.E. 488, 235 N.Y. 11; Anas- 
tasio v. Hedges, 202 N.Y.S. 109, 207 
App.Div. 406; Cloonan v. Brooklyn 
Heights R. Co., 149 N.Y¥.S. 481, 87 
Mise. 17%) Ross, v.. Joline, 116 INuY-S. 
106. 


Or.—Graves v. Portland Ry., Light 
& Power Co., 134 P. 1, 66 Or. 232, Ann. 
Cas.1915B 500. 


Pa.—Craven v. Pittsburgh Rys. Co., 
90 A. 861, 243 Pa619. 


60. U.S.—Porto Rico Ry., Light & 
Power Co. v. Cognet, 3 F.(2d) 21 [cert 
den 45.8.Ct. 511, 268 U.S. 692,69 TL. 
Eid. 1159]; Ploxin v. Brooklyn Heights 
R. Co:, 261 F. 854; Tacoma Ry. & Pow- 
er .Co,) ve_Cothary, 235. #. 872; 149 C 
C.A. 184; Puget Sound Traction, Light 
& Power Co. v. Hunt, 223 F. 952, 139 
C.C.A. 4382; Norfolk & Portsmouth 
Traction Co. v. Rephan, 188 F. 276, 
110 C.C,A. 254. 


Ala.—Birmingham R., ete., Co. v. 
Hayes, 44» So. 1032, 153 Ala. 178: 
Birmingham R., etc., Co. v. City Sta- 
ble Co., 24 So.558, 119 Ala. 615, 72 
Am.S.R. 955. 


Cal.—Gilmore v. Los Angeles Ry. 
Corporation, 295 P. 41, 211 Cal. 192 
[superseding op 290 P. 22]; Harring- 
ton v. Los Angeles R. Co., 74 P. 15, 
140 Cal. 514, 98 Am.S.R. 85, 63. L. R.A, 
238; Campbell v. Los Angeles Trac- 
tion Co., 70 P. 624, 137 Cal. 565; Cook 
v. Los Angeles, etc., Electric R. Co., 
66 P. 306, 184 Cal. 279; Wahlgren v. 
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laid,°° as whether he was negligent in attempting 
of a car which he saw approacning, 


Market St. R. Co., 62 P. 308,.64 P. 998 
132 Cal. 656; Clark v. Bennett, 55 P. 
908, 123 Cal. 275; Phillips v. Pacific 
Electric Ry. Co., 264 P. 538, 89 Cal. 
App. 122; Dunbar v. San Francisco- 
Oakland Terminal R., 201 P. 330, 54 
Cal.App. 15; Kramm vy. Stockton 
Electric R. Co., 86 P. 738, 903, 3 Cal. 
App. 606. 


D.C.—City, ete., R. v. Cooper, 32 
App.D.C. 550. : 


Ga.—Howard vy. Savannah Electric 
Co., 79 S.E. 112, 140 Ga. 482. 


Tll._—Flanagan v. Chicago City Ry. 
Co., 90 N.E. 688, 243 Ill. 456; O’Leary 
v. Chicago City R. Co., 85 N.E. 233, 235 
Ill. 187 [aff 136 Ill.App. 239]; Chicago 
Union Traction Co. v. O’Donnell, 71 
N.E. 1015, 211 Ill. 349 [aff 113 Ill.App. 
259]; Northern Trust Co. v. Chicago 
R. Co., 232 Ill.App. 246 [rev on other 
grounds 149 N.H. 422, 318 Ill. 402]; 
O’Brien v. Chicago City R. Co., 220 
Ill.App. 107; Louthan v. Chicago City 
R. Co., 198 Ill.App. 329; Kaminski v. 
Chicage City R. Co., 181 Ill.App. 706; 
Foley v. Chicago City R. Co., 148 Ill. 
App. 339; Central R. Co. v. Sehnert, 
115 Ill.App. 560; Potter v. O’Donnell, 
101 Ill.App. 546 [aff 64 N.E. 1026, 199 
Ill. 119]; Chicago City R. Co. v. Wall, 
93 Ill.App. 411. See Kappmeyer v. 
Chicago R. Co., 210 Ill.App. 9; Ring- 
dahl v. Johnson, 205 I1l.App. 235; 
Marks v. Chicago City R. Co., 202 Ill. 
App. 220; Wilson v. Chicago City R. 
Co., 199 Ill.App. 487; Barker v. Dan- 
ville St. R., ete., Co., 193 Ill.App. 639; 
Hyde v. Danville, U. & C. Ry. Co., 193 
Ill.App. 569; Smith v. Chicago City R. 
Co., 191 I11l.App. 180; Smith v. Chicago 
RR. Co.;, 1852 hi Apps 179i 


Ind.—Indianapolis Traction & Ter- 
minal Co. v. Hensley, 115 N.E. 934, 
186 Ind. 479; Southern Indiana Gas & 
Electric Co. v. Vaughn, 151 N.B. 742, 
85 Ind.App. 516; Reid v. Terre Haute, 
I. & HE. Traction Co., 127 N.E. 857, 73 
Ind.App. 541; Louisville & S. I. Trac- 
tion Co. v. Lottich, 106 N.E. 903, 59 
Ind.App. 426; Ft. Wayne & N. I. Trac- 
tion Co. v. Smith, 107 N.EB. 31, 57 Ind. 
App. 304; Indianapolis St. R. Co. v. 
O’Donnell, 73 N.H. 163, 74 N.H. 2538, 35 
Ind.App. 312; Union Traction Co. v. 
Vandercook, 69 N.E. 486, 32 Ind.App. 
621; Marchal v. Indianapolis St. R. 
Co., 62 N.E. 286, 28 Ind.App. 133. 


Iowa.—Rupener v. Cedar Rapids & 
Iowa City Railway & Light Co., 159 
N.W. 1048, 178 Iowa 615; Hollgren vy, 
Des Moines City Ry. Co., 156 N.W. 
690, 174 Iowa 568; Bettinger v. Lor- 
ing, 150 N.W. 31, 168 Iowa 103; Me- 
Divitt v. Des Moines City Ry. Co., 118 
N.W. 459, 141 Iowa 689; Quinn v. Du- 
buque St. R. Co., (1903) 94 N.W. 476; 
Patterson v. Townsend, 59 N.W. 205 
91 Iowa 725. : 


Me.—Clancey v. Cumberland Coun- 
ty: Power & Light Co., 147 A. 157, 128 
Me. 274; Marden v. Portsmouth, etc., 
St. R. Co., 60 A. 530, 100 Me. 41, 109 
Am.S.R. 476, 69 L.R.A. 300. 


Md.—Schell v. United Rys. & Elec- 
tric Co., 125 A. 158, 144 Md. 527. a 


Mass.—Walker v. Boston Elevate 
Rv. Co., 164 _N.E. 803, 266 Mass. iat 
Harding v. Boston Elevated Ry. Co.. 
163 _N.E. 860, 265 Mass. 344; Minihan 
v. Boston Elevated Ry. Co., 157 N.E. 
582, 260 Mass. 490; McGrath v. Bos- 
ton Elevated Ry. Co., 154 N.E. 89, 257 
Mass, 541; Barnett v. Boston Elevated 
Ry. Co., 138 N.E. 543, 244 Mass. 418; 
Pingeton v. Worcester Consol. St. 
Ry. Co,, 133 N.E. 584, 240 Mass. 123% 
Salisbury v. Boston Elevated Ry. Co. 
132 N.E. 239, 239 Mass. 430; Healy 


For later cases, developments and changes in the law see Annotations, same title and section number 
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or in assuming he could cross in safety ahead of it,*1 | or attempting to cross in front of a standing car 


v. Boston Blevated Ry. Co., 126 N.E. 
379, 235 Mass. 150; Grant v. Boston 
Elevated Ry. Co., 118 N.E. 268, 229 
Mass. 219; Johnston vy. Bay State St. 
Ry. Co., 111 N.H. 391, 222 Mass. 583, 
L.R.A.1918A 650; Kane v. Boston 
Elevated Ry. Co., 105 N.E. 365, 218 
Mass. 101; Welch v. Boston Elevated 
Ry. Co., 100 N.E. 1069, 214 Mass. 168; 
Foster v. Boston Elevated Ry. Co., 100 
N.BH. 1039, 214 Mass. 61; O’Toole v. 
Boston Elevated Ry. Co., 98 N.E. 510, 
211 Mass. 517; Jeddrey v. Boston, ete., 
St. R. Co., 84 N.E. 316, 198 Mass. 232; 
Grogan v. Boston El. R. Co., 80 N.E. 
485, 194 Mass. 448; Halloran v., Wor- 
cester Consolidated St. R. Co., 78 N.E. 
381, 192 Mass. 104; Lahti v. Fitch- 
burg, etce., R. Co., 51 N.E. 524, 172 
Mass. 147. 


Mich.—Beaubien v. Detroit United 
Ry., 185 NW.) 855, 216 Mich. 3915 
Dunn v. Detroit, J. & C. Ry., 155 N.W. 
475, 189 Mich. 294; Bady v. Detroit 
United Ry., 147 N.W. 450, 180 Mich. 
380; Cutler v. Grand Rapids, etc., R. 
Co., 111,N.W. 191, 147 Mich. 615; Mc- 
Quisten v. Detroit Citizens’ St. R. Co., 
110 N.W. 118, 147 Mich. 67 [rev on 
other grounds 113 N.W. 1118, 150 
Mich. 332]; Plant v. Heraty, 92 N.W. 
284, 181 Mich. 619; Moran vy. Detroit, 
Loe R.. Co., 83 N.W. 606, 124 Mich. 
582. 


Minn.—Larrabee v. Minneapolis St. 
Ry. Co., 203 N.W. 961, 163 Minn. 360; 
Youngauist v. Minneapolis St. R. Co., 
114 N.W. 259, 102 Minn. 501. 


Mo.—Smith v, Wells, 31 S.W.(2d) 
1014; Heigold v. United Rys. Co. of 
St. Louis, 271 S.W. 773, 308 Mo. 142; 
Kaemmerer v. Wells, 252 S.W. 730, 299 
Mo. 249; Mason v. United Rys. Co. 
of St. Louis, 246 S.W. 318; Lambert 
v. Wells, (App.) 264 S.W. 87; -O’Neill 
v. Kansas City Rys. Co., (App.) 239 
S.W. 877; Hahn v. United Rys. Co. 
of St. Louis, (App.) 238 S.W.. 529; 
Stussy v. Kansas City Rys. Co., 
(App.) 228 S.W. 531; 
Rys. Co. of St. Louis, (App.) 221 S.W. 
427; Green v. United Rys. Co. of St. 
Louis, 145 S.W. 861, 165 Mo.App. 14; 
Percell v. Metropolitan St. R. Co., 103 
S.W. 115, 126 Mo.App. 43; Kolb v. St. 
Louis Transit Co., 76 S.W. 1050, 102 
Mo.App. 1438. 


WNeb.—De Noon v. Lincoln Traction 
Co., 149 N.W. 48, 97 Neb. 1. 


N.J.—Bauer v. North Jersey St. R. 
Co., 65 A. 1037, 74 N.J.Law 624; Kom- 
sa v. Public Service Ry. Co., 140 A. 
316, 6 -N. di: Mise: 191: 


N.Y.—Hinz v. Highth-Ave. R. Co., 
1520 N JD. 475, 243, N.Y= 90; MeClain, v. 
‘Brooklyn City R. Co., 22 N.E. 1062, 
116 N.Y. 459; Castro v. New York 
Rys. Corporation, 231 N.Y.S. 649, 224 
App.Div. 623; Middendorf v. Interna- 
tional R. Co., 218 N.Y.S. 126, 218 App. 
Div. 218. [aff-157, N-BH. 68387, 245 N.Y. 
507]: Davis v. New York State Rys., 
206 N.Y.S.- 138, 210 App.Div. 316; 
Pietras v. International Ry. Co., 203 
N.Y.S. 748, 208 App.Div. 498; Cavo v. 
Kalbach, 174 N.Y.S. 785, 186 App.Div. 
728: Epstein v. Brooklyn, Q. C. & S. 
Ro Cos, 131 N.Y-S.. 705, 14--App. Div, 
58; Huther v. Nassau Electric R. Co,, 
126 N.Y.S. 1105, 142 App.Div. 522; 
Vandenbout v. Rochester Ry. Co., 114 
N.Y.S. 760, 129 App.Div. 844; Lane v. 
Brooklyn Heights R. Co., 82 N.Y.S. 
1057, 85 App.Div. 85 [aff 70 N.E. 1101, 
178 N.Y. 623]; Vitelli v. Nassau Elec- 
tric R. Co., 65 N.Y.S. 1027, 53 App.Div. 
639; Schron v. Staten Island Electric 
R. Co.,-45 N.Y.S. 124, 16 App.Div. 111; 
Wells v. Brooklyn City R. Co., 12 N. 
Y.S. 67, 58 Hun 389; Brown v. Twen- 
ty-Third St. R. Co., 4 N.Y.S. 192, 56 
N.Y.Super. 356 [aff 24 N.B. 1094, 121 
N.Y. 667]; Schoenfeld vy. New York 


Cihla v. United }. 


Rys. Co., 150 N.Y.S. 91, 88 Misc. 21; 
Tupper v. Metropolitan St. R. Co., 74 
N.Y.S. 868, 36 Misc. 819; Carney v. 
Metropolitan St. R. Co., 67 N.Y.S. 947, 
33 Mise. 781; Killen v. Brooklyn 
ye oat R. Co., 64 N.Y.S. 310, 31 Misc. 


Ohio.—Ziganek v. Cleveland R. Co., 
19 OhioCir.Ct.N.S. 388. 


Pa.—Murphy v. Philadelphia Rapid 
Transit Co., 182 A. 194, 285 Pa. 399; 
Zweiftel v. Harrisburg Rys. Co., 130 A. 
411, 284 Pa. 212; Williams v. Lehigh 
Traction Co., 119 A. 79, 275 Pa. 240; 
Martin v. Southern Pennsylvania 
Traction Co., 104 A. 397, 261 Pa. 96; 
Rothrock vy. Lehigh Valley Transit 
Co., 103 A, 918, 260 Pa. 463; Patter- 
son v. Pittsburgh Rys. Co., 103 A. 547, 
260 Pa, 214; Bane yv, Pittsburgh R. 
Co., 86 A. 78, 238 Pa. 216; McDyer v. 
Eastern Pennsylvania Rys. Co., 76 A. 
841, 227 Pa. 641; Mackey vy. Philadel- 
phia & West Chester Traction Co., 76 
A. 201, 227 Pa. 482; Haas v. Chester 
Se. Ra Co. bd A. 0744, 202) Pal i145; 
Kent v. Pittsburgh R. Co., 2 Pa.Dist. 
&Co. 702, 


R.I.—Peycke v. United Electric Rys. 
Co., 142 A. 232, 49 R.I. 257. 


§.C.—Leitner v. Columbia Ry., Gas 
Slee €o., -143)°S,.. 2785 145° S:C: 


Tenn.—Memphis St. R. Co. v. Scan- 
lan, 1 Tenn.Civ.App. 679. 


Tex.—Texas Electric Ry. Co. v. 
Texas Employers’ Ins. Ass’n, (Civ. 
App.) 9 S.W.(2d) 185; Texas BPlectric 
Ry. v. Couts, (Civ.App.) 250 S.W. 266; 
San Antonio Traction Co, v. Levyson, 
113), SOW. 569, .52 )Tex:Civ.App, 122; 
El Paso Electric R. Co. v. Kendall, 
(Civ.App.) 78 S.W. 1081; Dallas Rap- 
id Transit R. Co. v. Elliott, 26 S.W. 
455, 7 Tex.Civ.App. 216. 


Utah.—Spiking v. Consolidated R., 
etc., Co., 93 PB. 838, 33 Utah 313. 


Wash.—Thomson vy. City of Seattle, 
294 P. 979, 160 Wash. 225; Fisher v. 
Yacoma Ry. & Power Co., 268 P. 180, 
148 Wash. 122; Lundy v. Spokane 
United Rys., 240 P. 354, 186 Wash. 
407; Johnson y. City of Seattle, 224 
P. 1, 128 Wash. 666; Queen v. Wash- 
ington Water Power Co., 223 P. 1045, 
128 Wash. 553; Sparling v. City of 
Seattle, 218 P. 200, 126 Wash. 444; 
MacDonald v. City of Seattle, 217 P. 
39, 126 Wash, 1; Blair v. Calhoun, 151 
P. 259, 87 Wash. 154; Chisholm v. 
Seattle Electric Co., 67 P. 601, 27 
Wash. 237; Burian v. Seattle Electric 
Co., 67 P, 214, 26 Wash. 606. 


Wis.—Giese v. Milwaukee Electric 
Rveete,, vCor 92) IN Wie 306, 2116° Wis: 
66. 

B.C.—Ogle v. British Columbia 
Electric R. Co., Litd., 18 B.C. 692. 


Ont.—McKibben v. Niagara, etc., R. 
Co., 53 Ont.L. 164, [1923] 1 Dom.L.R. 
394; Luck v. Toronto R. Co., 48 Ont.L. 
581; James yv.-Toronto, etc., Radial R. 
Co., 21 Ont.L. 421, 16 Ont.W.R. 522 
[aff 20 Ont.L. 71, 14 Ont.W.R. 1168]. 


And see cases infra notes 61-65. 


[a] Contributory negligence of 
street car motorman in colliding with 
another car at a crossing is ordinari- 
ly a question for the jury. Cutler v. 
Grand Rapids, etc., R. Co., 111 N.W. 
191, 147 Mich. 615. 


Crossing without looking or listen- 
ing see infra § 503. 


61. U.S.—Alquist v. Memphis St. 
Ry. Co. 287 EF. 351; Ploxin v. Brook- 
lyn Heights R. Co., 261 F. 854; Seat- 
tle Hlectric Co. v. Hovden, 190 F. 7, 
111 C.C.A, 191 [aff 180 F. 487]; Taco- 


ma R., ete., Co. v. Hays, 110 F. 496, 49 
CiCzAS 115% 


Ala.—Birmingham R., ete., Co. v. 
Hayes, 44 So. 1032, 153 Ala. 178; Bir- 
mingham Ry., Light & Power Co. v. 
Friedman, 77 So. 59, 16 Ala.App. 221. 


Cal.—Ross vy. San Francisco-Oak- 
land Terminal Rys. Co., 191 P. 703, 
47 Calk Apps 1533 Conmmonwealth 
Bonding & Casyalty Ins. Co. v. Pacif- 
ic Electric Ry. Co., 184 P. 29, 42 Cal. 
App. 573; Badger v. City and County 
of San Francisco, 182 P. 978, 41 Cal. 
App. 571. 


Conn.—Woodhull v. Connecticut 
Co., 124 A. 42, 100 Conn. 361; Middie- 
ton v. Connecticut Co., 100 A, 1062, 
91 Conn. 646. ; 


Ill.—Loftus v. Chicago Rys. Co., 
127 N.E. 654, 298 Ill. 475 [rev 212 111. 
A. 659]; Chicago Union Traction Co. 
v. Jacobson, 75 N.K. 508, 217 Ill. 404 
[Laff 118 Ill.App. 3838]; Chicago City 
R. Co. v.-Sandusky, 64 N.E. 990, 198 
fll. 400 [Laff 99 Ill.App. 164]; Cham- 
bers v. Chicago City R. Co., 189 Ill. 
App. 63; Seybert v. Sterling, etc., 
Electric R.Co., 157 Ill.App. 573; Chi- 
cago City R. Co. v., Nelson, 116 IIl. 
App. 609 [aff 74 N.E. 458, 215- Till. 
436]; Chicago City R. Co. v. Benson, 
108 Ill.App. 193; Smith v. Chicago 
City R. Co, 107 Ill.App: 177; West 
Chicago St. R. Co. v. Foster, 74 Ill. 
App. 414 [aff 51 N.E. 690, 175 Ill. 396]. 
See Schaedel v. Chicago R. Co., 182 
Ill.App. 70. 


Ind.—Public Utilities Co. v. Iver- 
son, 121 N.E. 33, 187 Ind. 672; Beck 
v. Indianapolis Traction & Terminal 
Corpndig eIN-Hie 528,64, ind sA pps aceon 
Duetz v. Louisville & S. I. Traction 
Co., 91 N.E. 622, 46 Ind.App. 692. 


Iowa.—Guy v. Des Moines City Ry. 
Co., 180 N.W. 294, 191 Iowa 302; Brid- 
enstine v. Iowa City Electric Ry. Co., 
165 N.W. 4385, 181 Iowa 1124; Seit- 
singer v. Iowa City Electric Ry. Co., 
165. N.W. 205, 181. Iowa 739; Flan- 
nery v. Interurban Ry. Co., 153 N.W. 
1027, 171. Iowa 238; Bettinger v. Lor- 
ing, 150 N.W. 31, 168 Iowa 103; Pow- 
ers vy. Des Moines City Ry. Co., 115 
N.W. 494, 121 N.W. 1095, 143 Iowa 
427; McDivitt v. Des Moines City R. 
Co., 118 N.W. 459, 141 Iowa 689; Kern © 
v. Des Moines City R. Co., 118 N.W. 
451, 141 Iowa 620; Adams v. Union 
Electric Co., 116 N.W. 332, 138 Iowa 
487; Ward v. Marshalltown Light, 
etc., Co., 108 N.W. 3238, 132 Iowa 578. 


Kan.—Morris v. Kansas City, L. & 
W. Ry. Co.,.235 PB. 1047, 118 Kan, 433; 
Salisbury v. Wichita R. & Light Co., 
175 P. 966, 103 Kan. 714; Marple v. 
Topeka Ry. Co., 118 P. 690, 85 Kan. 
699; Kansas. City-Leavenworth R. 
Co. v. Gallagher, 75 P. 469, 68 Kan. 
424, 64 L.R.A. 344; Metropolitan St. 
R. Co. v. Slayman, 68 P. 628, 64 Kan. 
W22. 


Md.-——United R., etce., Co. v. Watkins, 
62 A. 234, 102 Md. 264. 


Mass.—Mahoney v. Boston Elevat- 
ted Ry. Co., 171_N.E. 662; Smith v. 
Boston Elevated Ry. Co., 165 N,H. 393, 
266 Mass. 424; McGrath v. Boston 
Elevated Ry. Co., 154 N.E. 89, 257 
Mass. 541; Connolly v. Boston Ele- 
vated Ry. Co., 128 N.E. 15, 236 Mass. 
173; Thompson v. Boston Elevated 
Ry. Co., 116 N.E. 810, 227 Mass. 407; 
Driscoll v. Boston Elevated Ry. Co., 
112 N.E. 219, 223 Mass. 533; Scanlon 
Va berkshire: St. “Ry. Con, of02) 5 Ns: 
915, 215 Mass. 554; Lunderkin v. Bos- 
ton Mlevated Ry. Co., 97 N.W. 743, 211 
Mass. 144; Farris v. Boston Elevated 
Ry. Co., 96 N.E. 1098, 210 Mass. 585; 
Keating v. Boston Elevated Ry. Co., 
95 N.E. 840, 209 Mass. 278; Hatch v. 
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Boston, etc., St. R. Co., 91_N.E. 523, 
205 Mass. 410; O’Brien v. Lexington 
& N. St. Ry. Co., 91 N.E. 204, 205 
Mass. 182; Fallon v. Boston Elevat- 
ed Ry. Co., 87 N.E. 480, 201 Mass. 
179; Coleman vy. Lowell, etce., St. R. 
Co., "64 NB. 402, 181 Mass. 591; Creav- 
in v. Newton St. R. (fod N.E. 994, 
176 Mass. 529; Driscoll v. West End 
AES Co., 34 N.E. 171, 159, Mass. 
14 


Mich.—Kellstrom v. City of Detroit, 
228 N.W. 7638, 249 Mich. 431; Green Vv. 
Detroit United RY Lat N.W. 302, 
218 Mich. 59; Hershey v. Detroit Uni- 
ted Ry., 176 N.W. 595, 209 Mich. 371; 
Powell V. Detroit United Ry., 173 N 
W. 349, 206 Mich. 698; Hickey v. De- 
troit United Ry., 168 N.W. 517, 202 
Mich. 496; Hildebrandt vy. Detroit 
United Ry., 167 N.W. 29, 200 Mich. 
52; Millette v. Detroit United Ry., 
153 N.W. 10, 186 Mich. 634; Erdman 
v. Detroit United Ry. Co., 141 N.W. 
542, 175 Mich, 691; ‘Brogetski v. De- 
troit ‘United Ry., 131 N.W, 810, 166 
Mich. 91; Theisen v. Detroit United 
Ry., 127 N.W. 708, 163 Mich. 68; Wid- 
er v. Detroit United RR COs 111 N.W. 
100, 147 Mich. 537; La Londe v. Trans 
St. ‘Mary’ s Traction Co., 108 N.W. 365, 
145 Mich. 77; Chauvin V. Detroit 
United R. Co., '97 N.W. 160, 185 Mich. 
85; ‘Garrity Y. Detroit Citizens’ St. 
R. Co., 70 N.W. 1018, 112 Mich. 369, 
BIR OA 529; Geist v. Detroit City 
R. Co., 51 N.W. 1112, 91 Mich. 446. 


Minn.—Wegmann v. Minneapolis 
St. Ry. Co., 205 N.W. 438, 165 Minn. 
41; Bodin, v. Duluth St. Ry. Co., 136 
N.W. 302, 117 Minn. 513; Warren v. 
acre 79 N.W. 661, 77 Minn. 
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Mo.—O’Donnell v. Wells, 21 S.W. 
(2d) 762, 323 Mo. 1170; Highfill v. 
Wells, 16 S.W.(2d) 100; Mason wv. 
United Rys: Co--of Sti Louis, 246 S. 
W. 318; Hanson, v. Springfield Trac- 
tion Co., 226 S.W. 1;, Harrington v. 
Dunham, 202 S.W. 1066, 273 Mo. 414; 
Moon v. St. Louis Transit Co., 141 
S.W. 870, 237 Mo. 425, Ann.Cas.1913A 
183; Strauchon v. Metropolitan St. 
Ry. Co., 185 S.W. 14, 2382 Mo, 587; 
Inland Valley Coal Co. v. Wells, 
(App.) 24 S.W.(2d) 208; Hawkins 
v. Wells, (App.) 297 S.W. 193; Wheat- 
on v. Wells, 296 S.W. 1031, 220 Mo. 
App. 934; McCarthy v. Wells, (App.) 
296 S.W. 823; Herschenroeder v. Kan- 
sas City, C. C. & St. J. Ry. Co., (App.) 
278 S.W. 1071; Andersen v. Wells, 
(App.) 261 S.W. 952; ,Christensen v. 
Wells, (App.) 258 S.W. 14; Fried- 
man v. United Rys. Co. of St. Louis, 
(App.) 254 S.W. 556; Alexander v. 
Springfield Traction Co., 249 S.W. 971, 
215 Mo.App. 427; McDonald y. United 
2ys. Co. of St. Louis, 245 S.W. 559, 
211 Mo.App. 149; James v. United 
Rys. Co. of St. Louis, (App.) 236 S. 
W. 1089; Hoodenpyle v. United Rys. 
Co. of St. Louis, (App.) 286 S.W. 913; 
West v. Kansas City Rys. Co., 232 S. 
W. 749, 208 Mo.App. 181; Jackels v. 
Kansas City Rys. o., (App.) 231 S. 
W. 1028; Davis v. United Rys. Co. of 
St. Louis, 218 S.W. 357, 203 Mo.App. 
373; Duffy v. Kansas City Rys. Co., 
(App.) 217 S.W. 888; Harrington v. 
Kansas City Rys. Co., (App.) 217 S. 
W. 879; Irwin v. United Rys. Co. of 
St. Louis, 191 S.W. 1130, 196 Mo.App. 
666; Byerley Vv. Metropolitan St. Ry. 
Co., 158 S.W. 413, 172 Mo.App. 470; 
Michael v. Kansas City Western Ry. 
Co., 148 S.W.. 67, 161 Mo.App. 53; 
Heintz Dyan sibs Louis Transit Co., 92 
S.W. 353, 115 Mo.App. 667; O'Neill v. 
St. Louis Transit Co., 83 S.w. 990, 108 
Mo.App. 453; Linder v. St. Louis 
aye Co., 17 S.W. 997, 103 Mo.App. 
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Neb.—McKennan y. Omaha & C. B. 
St. R. Co., 146 N.W. 1014, 95 Neb. 643 
[reh den 149 N.W. 826, 97 Neb. ie 
McGahey v. Citizens’ Ry. Coyne 
W. 293, 88 Neb. 218; Omaha St. a 
Co. v. Mathiesen, 103 N.W. 666, 73 Neb. 
820. 


N.J.—Hutchinson v. Jersey Cent. 
Traction R. Co., 126 A. 481, 100 N.J. 
Law 218; Rothfuss v. Public Service 
Ria C.or, ToT Ae 724, 98 N.J.Law 896; 
Wilhelm v. Public Service Ry. Co. 
113 A, 239, 95 N.J.Law 505; Kraut v. 
Public Service Ry..Coi, 8h. A, 751, 82 
N.J.Law 487 [rev 75 A. 165, 79 N.J. 
Law 408]; See v. Public Service Ry. 
Co,, 81 A. 745, 82 N.J.Law 144; Glas- 
co v. Jersey City, HGP y St: Ry. Cox 
79 A. 368, 81 N.J.Law 469 [rev 68 A. 
1074, 76 N.J.Law 185]; Peterpolo vy. 
Public: Service Ry. Co., 79 A. 307, 81 
N.J.Law 390. [rev 75 A, 889, 79 N.J. 
Law 290]; Zindler yv. Public Service 
Ry. Co., 74 A. 478, 78 N.J.Law 536; 
Van Ness v. North Jersey St. Ry. 
Co., 78 A. 509, 77 N.J.Law 551 [rev 
67 A. 1027, 75 N.J.Law 273]; Wein- 
berger v. North Jersey St. R. Co., 64 
A. 1059, 73 N.J.Law 694; Vrooman vy. 
North Jersey St. R. Co., 59 A. 459, 70 
N.J.Law 818; Conrad v. Elizabeth, 
ete, aRz Co., 58 A. 376, 70 N.J.Law 676: 
Woodland v. North Jersey St. R. Co., 
49 A. 479, 66 N.J.Law 455; North 
Jersey St. R. Co. v. Schwartz, 49 A. 
683, 66 N.J.Law 4387; Connelly v. 
Trenton Pass. R. Co., 29 A. 438, 56 N. 
J.Law 700, 44 Am.S.R. 424. 


-N.Y.—Lopes vy. Linch, 115 N.E. 15, 
220 N.Y. 64; Mullen v. Schnectady 
R. Co., 108 N.H. 412, 214 N.Y. 300; 
Stillings v. Metropolitan St. R. Co., 
69 N.E. 641, 177 N.Y. 344; Davis v. 
New York State Rys., 206 N.Y.S, 138, 
210 App.Div. 316; Dreger v. Interna- 
tional Ry. Co., 180 N.Y.S. 436, 190 
App.Div. 570; Hubbard v. New York 
Rys. Co., 170 N.Y.S. 889, 183 App. 
Div. 470; Netterfield v. New York 
City R. Co., 113 N.Y.S. 434, 129 App. 
Div. 56; Brooks v. International R. 
Co., 98 N.Y.S. 765, 112 App.Div. 555 
[aff 80 N.E. 1105, 187 N.Y. 574]; 
Murphy v. Metropolitan St. R. Co., 97 
N.Y.S. 483, 110 App.Div. 717; Lofsten 
v. Brooklyn Heights R. Co., 89 N.Y.S. 
1042, 97 App.Div 395 [rev on other 
grounds 76 N.E. 1035, 184 N.Y. 148]; 
Binsell vy. Interurban St. R. Co., 86 
N.Y.S. 913, 91 App.Div.. 402; Hoyt 
v. Metropolitan St. R. Co., 76 N.Y.S. 
832, 73 App.Div. 249 Laff 67 N.E. 1083, 
175 N.Y. 502]; Dorsch v. Brooklyn 
Heights R. Co., 74 N.Y.S. 257, 68 App. 
Div. 222; Copeland v. Metropolitan 
Dts esi OOs,  UernwNG YaSais ODO; BOWE ADD 

Lawson v. Metropolitan St. 
R.«Co., 57 GNSYSS.5:997; 40° App. Div. 
307 [aff 59 N.E. 1124, 166 N.Y. 589]; 
Walls v. Rochester R. Co., 36 N.Y.S. 
1102, 92 Hun 581 [aff 49 N.E. 1105, 154 
N.Y. 771]; Buhrens v. Dry Dock, etce., 
R. Co., 6 N.Y.S. 224, 58 Hun 571. [aft 
26 N.B 752, 225 N.Y, 702]; Harlan 
v. Joline, 136 N.Y.S. 72, 77 Misc. 184; 
Lowy v. Metropolitan St. Etro. 62 
N.Y.S. 743, 30 Mise. 775; Coyle v. 
Third Ave. R. Co., 40 N.Y.S. 362, 17 
Mise. 282 [rev on other grounds 40 
N.Y.S. 1131, 18 Mise. 9]; Degnan v. 
Brooklyn City R. Co., 35 N.Y.S. 1047, 
14 Misc. 388; McConnell v. Atlantic 
Ave; R.°Co., 382 N.Y.S, 114 Ji Mise. 
177; Mackie v. Brooklyn City re Go., 
30 N.Y.S. 539, 10 Mise. 4; Lifshitz v. 
Thind > Atve., JB Oo. : 179. INS Yi. eo. 
Goldberg v. New York Rys. Co., 169 
N.Y.S. 1031; Becker v. Union Ry. Co. 
of New York City, 169 N.Y.S. 109; 
Robkin v. Joline, 114 N.Y.S. 98; Mat- 
tes v. New York City R. Co.. 95 N. X¥as. 
596; Carter vy. Interurban St. Reno 
84 N.Y.S. 134, 


Ohio.—Cincinnati Traction Co. v. 


o 


|'Dorenkemper, 11 OhioCir.Ct.N.S. 285.. 


Or.—Stewart v. Portland Ry., Light 
& Power Co., 114 P. 936, 58 Or. 3877; 
Donohoe v. Portland Ry. Coy Low P. 
964, 56 Or. 58. 


Pa.—Weschler v. Buffalo & Lake 
Brie Traction Co,, 143 A. 119, 293 Pa, 
472; ~ Clifford v. Philadelphia Rapid 
Transit Co., 112 A. 468, 269 Pa. 304; 
Frey vy. Conestoga Traction Co., 110 
A, 723, 268 Pa. 264; Shields v. Phila- 
delphia Rapid Transit Co., 104 A. 
665, 261 Pa. 422; Klingmann v. Pitts- 
burgh Rys." Goi,. 97)! Av 128502525 (Par 
12; Mackey v. ‘Philadelphia & West 
Chester Traction Co., 76 A. 201, 227 
Pa. 482; Smathers v. Pittsburg & B. 
St. Ry. Cos ThA, 190, 226 Pa t2Lay 
Cook y. Hrie Electric Motor Co., 73 
A. 1060, 225 Pa. 91; Hamilton v. Con- 
solidated Traction Co., 50 A. 946, 201 
Pa. 351; Rauscher Vv. Philadelphia 
Traction Co 285 A) ASS VLRO VP aT 329)- 
Lowry Rodgers Co. v. Philadelphia 
Rapid Transit Co., 92 Pa.Super. 189; 
Hawkins v. Philadelphia Rapid Trans- 
it Co., 79 Pa.Super. 453; Logue v- 
Philadelphia Rapid Transit Co., 78 
Pa.Super. 239; Armstrong v. Conesto- 
ga Traction Co., 72 Pa.Super. 160; 
Naye v. Philadelphia Rapid Transit 
Co., 71 Pa.Super. 207; Kelly v. Phila- 
delphia Rapid Transit Co., 69 Pa. 
Super. 260; Short v. Philadelphia 
Rapid Transit Co., 68 Pa.Super. 357; 
Catheart v. Philadelphia Rapid Trans- 
it Co., 62 Pa.Super. 215; Kronberger 
v. Rapid Transit Co., 62 Pa.Super. 
94; Bickley v. Southern Pennsylvania 
Traction Co., 56 Pa.Super. 113; Con- 
nor v. Pittsburg Rys. Co., 50 Pa.Super. 
629; Zinn v. York R. Co., 50 Pa.Super. 
608; Spahr v. York R. Co., 50 Pa. 
Super. 602; Grupp v. Philadelphia 
Rapid Transit Co., 42 Pa.Super. 271; 
Raulston v. Philadelphia Traction Co., 
13 Pa.Super. 412. 


R.I.—Drumm v. United Electric 
Rys. Co., 149 A. 379; Melone v. Rhode 
Island Co., 112 A. 42 6. 


Tex.—Magnolia Gas Products Co. v- 
Rydjewski, (Civ.App.) 300 S.W. 100; 
Northern Texas Traction Co. v. Weed, 
(Civ.App.) 297 S.W. 534 [rev on other 
grounds (Commn.App.) 300 S.W. 41]; 
Chambers vy, Dallas Consol. Electric 
St. Ry. Co., 120 S.W. 582, 56 Tex.Civ. 
App. 309. 


Utah.—Dederichs v. Salt Lake City 
R. Co., 44 P. 649, 18 Utah 34. 


Va.—Virginia Ry. & Power Co. v. 
Wellons, 112 S.B. 848, 188 Va. 350; 
Richmond Traction Co. v. Clarke, 43 
SB. G6LS;, ALOE, Vae sea: 


Wash.—Hoyer v. Spokane United 
Rys., 279 P. 742, 153 Wash. 450; Hil- 
stad v. City of Seattle, oti 264, 149 
Wash. 483; Swanson v. Pacific North- 
west Traction OSOn 208 t Bee TO dor 
Wash. 96; Plastino v. City of Seattie, 
205 PR: 404, 119 Wash. 195; Goldsby v. 
City of Seattle, L977) Ps 787; 115, “Wash, 
566; Nabours v. City of Seattle, 194 
Px 800, 118 Wash. 557; Beeman We 
Tacoma Ry. & Power Co., LOT SP Silos 
112 Wash. 164; Nappli Vv. Seattle, R. 
& S. Ry. Co., 112 P. 89, 61 Wash. 171; 
Denny v. Seattle, R. & S. Ry. Co., 1ii 
P. 450, 60 Wash. 426; Keefe v. Seattle 
Electric Coy, 104-2. 774, 55 Wash. 448; 
Henry v. Seattle Electric Co., 104 P. 
776, 55 Wash. 444; Snowdell v. Seat- 
tle Electric Co., 103 P. 3, 54 Wash. 


3235 
Wis.—Balistrieri v. Chicago, N. S.~ 
& M. R. R., 200 N.W. 650, 185 Wis. 


381; Hanlon v. Milwaukee Electric Re 
ete., Co., 95 N.W. 100, 118 Wis, 210. 


Ont.—Tinsley v. Toronto R. CG 
Ont.L. 74, 12 Ont.W.R. 389 poe! ie 
Ont. L. 438, 10 Ont.W.R. 1077]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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which was suddenly moved,*? or erossing behind a 
standing or passing ear or vehicle, whereby he was 
struck by an approaching car,** or crossing the 


€2. Cal.—Bannister v. Los Angeles 
Ry. Corporation, 264 P. 756, 203 Cal. 
427; Erdevig v. Market St. Ry. Co., 
264 P. 252, 208 Cal. 367. 


Ill.— Goldsmith v. Chicago City R. 
Co., 214 Ill.App. 34. 


Mass.—EHustis v. Boston Elevated 
Ry. Co., 91 N.E. 881, 206 Mass, 148. 


Mo.—Grossman y. Wells, 282 S.W. 
710, 314 Mo. 158; Todd v. Kansas City 
Rys. Co., (App.) 237 S.W. 868; Mc- 
Leland v. St. Louis Transit Co., 80 S. 
W. 30, 105 Mo.App. 473. 


N.Y.—Hill v. Brooklyn Heights R. 
Co., 130 N.Y.S. 387, 145 App.Div. 605; 
Bottenstein v. New York Rys. Co., 168 
N.Y.S. 10. 


Pa.—Wagner v. Philadelphia Rapid 
MPramsit, Col, O7 As (402, 252° Pas 3543 
Armstrong vy. Consolidated Traction 
€o-,, 66 “A.) 75,1216 -Pa. 5953 Cleary: v. 
Pittsburgh, etc,, Traction Co., 36 A. 
323, L179 Pas 526: 


Wis.—Canning 
Electric Ry. Co., 
Wis. 448. 


fa] Thus, where it is shown that 
a pedestrian was about to cross a 
street, and a car stopped just before 
reaching the crossing, each apparent- 
ly expecting the other to wait, and 
then both started so nearly together 
that a collision was unavoidable, the 
question of contributory negligence is 
for the jury. Cleary v. Pittsburgh, 
eae Traction Co., 36 A. 323, 179 Pa. 


68. Colo—-Phillips vy. Denver City 
Tramway Co., 128 P. 460, 53 Colo. 458, 
Ann.Cas.1914B 29. 


Ill. Chicago City R. Co. v. O’Don- 
nell, 70 N.E. 294, 477, 208 Ill. 267 [rev 
108 Ill.App. 385]; MecNulta v. Nor- 
gren, 90 Ill.App. 491. See Devine v. 
Chicago City R. Co., 185 Ill.App. 220. 


Ind.—Citizens’ St. R. Co. v. Abright, 
42 N.E. 238, 1028, 14 Ind.App. 433. 


Iowa.—Bloom v. Sioux City Trac- 
tion Co., 126 N.W. 909, 148 Iowa 452 
[rev 122 N.W. 831]);. Dow v. Des 
Moines City R. Co., 126 N.W. 918, 148 
Iowa 429. 


_ Mass.—Emery v. Boston Elevated 
Ry. Co., 105 N.E. 889, 218 Mass. 255; 
Kinsley v. Boston EBlevated Ry. Co., 
95 N.E. 856, 209 Mass. 467. 


Mich.—MacDearmid v. Detroit 
United Ry., 185 N.W. 785, 216 Mich. 
556. 


Minn.—Joneas v. Minneapolis St. 
Ry. Co., 211 N.W. 462, 169 Minn. 278; 
Bremer v. St. Paul City Ry. Co., 120 
N.W. 382, 107 Minn. 326, 21 L.R.A.N.S. 
$87. : 


Mo.—Eckhard v. St. Louis Transit 
Co., 89 S.W. 602, 190 Mo. 593; Bruce 
v. United Rys. Co. of St. Louis, 163 S. 
WwW. 548, 181 Mo.App. 93; Bruce v. 
United Rys. Co. of St. Louis, 158 S.W. 
102, 175 Mo.App. 568. 


Neb.—Stewart v. Omaha, etc., St. 
R. Co., 118 N.W. 1106, 83 Neb. 97. 


N.Y.—Provoost v. International St. 
Ry. Co., 186 N.Y.S. 131, 151 App.Div. 
240 [aff 102 N.H. 1112, 208 N.Y. 611]; 
Monck v. Brooklyn Heights R. Co., 
90 N.Y.S. 818, 97 App.Div. 447 [aff 75 
INGER OST E82 Ne ¥.! (5671) > Beers. Ww. 
Metropolitan St. R. Co., 84 N.Y.S. 785, 
88 App.Div. 9; Schwarzbaum v. Third 
Ave. R. Co., 66 N.Y.S. 367, -54 App. 
Div. 164; McGuire v. Third Ave. R. 
Co., 41 N.Y.S. 577, 9 App.Div. 529; 
Dobert v. Troy City R. Co., 36 N.Y.S. 
105, 91 Hun 28, 
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Ohio.—Snell v. Consolidated St. R. 
Co., 9 OhioCir.Ct. 348, 6 OhioCir.Dec. 
346 [aff 43 N.E. 207, 54 OhioSt. 197, 
32 L.R.A. 276]. 


Wis.—Coel v. Green Bay Traction 
Co., 183 N.W. 238, 147 Wis. 229. 


64. Axford v. Detroit United Ry., 
188 N.W. 294, 218 Mich. 514; Smith v. 
Union R. Co., 61 Mo. 588. 


Care to avoid injury from defect or 
obstruction in street as jury question 
in general see infra § 504, 


65. El Paso Electric R. Co. v. Ad- 
kins, 120 S.W. 218, 56 Tex.Civ.App. 
202; White v. City of Seattle, 240 
P. 908, 1836 Wash. 544. 


[a] Crossing interrupted by pass- 
ing traffic.—Where plaintiff, crossing 
a street, paused on or near the street 
railroad tracks while waiting for 
three or four wagons to pass, in order 
that he might continue his crossing, 
and was struck by a street car as he 
waited, the question of his contribu- 
tory negligence is for the jury. El 
Paso Electric R. Co. v. Adkins, 120 S. 
W. 218, 56 Tex.Civ.App. 202. 


66. Ala—Merrill v. Sheffield Co., 
53 So. 219, 169 Ala. 242; Montgomery 
St. R. Co. v. Shanks, 37 So. 166, 139 
Ala. 489. 


Ark.—Pankey v. Little Rock Ry. & 
Electric Co., 174 S.W. 1170, 117 Ark. 
337; Little Rock Ry. & Electric Co. 
v. Sledge, 158 S.W. 1096, 108 Ark. 95, 
Ann.Cas.1915B 682. 


Cal.—Langford v. San Diego Elec- 
tric Ry. Co., 164 P. 398, 174 Cal. 729; 
Lawver v. Los Angeles Pac. Co., 118 


“P. 237, 161 Cal. 58; Hamlin v. Pacific 


lectric Re Cows8o) bo L109, 150. Cal: 
776; Mahoney v. San Francisco, ete., 
Re Co., 42%.P: 968,43) BP. b18,: 110 Cal: 
471; Phillips v. Pacific Electric Ry. 
Co., 252 P. 628, 80 Cal.App. 641; Noce 
v. United Railroads of San Francisco, 
222 P. 642, 64 Cal.App. 658; Simmons 
v. Pacific Electric Ry. Co., 212 P. 637, 
60 Cal.App. 129; Noce v. United Rail- 
roads of San Francisco, 200 P. 819, 53 
Cal.App. 512; Callett v. Central Cali- 
fornia Traction Co., 171 P. 984, 36 Cal. 
App. 240; Lawyer v. Los Angeles Pac. 
Co., 138 P. 920, 23 Cal.App. 548. 


Conn.—Emmons v. New York & S&S. 
Ry. Co., 142 A. 676, 108 Conn. 133; 
Plant v. Connecticut Co., 87 A. 794, 87 
Conn, 310. 


Ill.—Sampsell v. Rybcynski, 82 N.H. 
244, 229 Ill. 75; South Chicago City 
R. Co. v. Kinnare, 75 N.E. 179, 216 I], 
451 [aff 117 Ill.App. 1, 96 Ill.App. 210]; 
Chicago City R. Co. v. Nelson, 74 N.E. 
458, 215 Ill. 486; Chicago City R. Co. 
v. Gemmill, 71 N.E. 43, 209 Ill. 638; 
North Chicago St. R. Co. v. Irwin, 66 
N.E. 1077, 202 Ill. 345 [rev 104 Ill.App. 


150]; McGuire vy. Chicago City R. 
Co., 179 Lll.App. 79; Beeler v. Dan- 
ville, ete, R. Co., 171 Ill.App. 258; 


West Chicago St. R. Co. v. Levy, 82 
Ill.App. 202. See Sylvester v. Bloom- 
ington, ete., R., ete., Co., 190 Ill.App. 
495. ; 


Ind.—Indianapolis St. R. Co. v. 
Marschke, 77 N.E. 945,.166 Ind. 490; 
Indianapolis St. R. Co. v. Johnson, 72 
N.E. 571, 163 Ind. 518; Southern In- 
diana Gas & Electric Co. v. Harrison, 
151 N.E. 708, 85 Ind.App. 350; Indian- 
apolis & Cincinnati Traction Co. v. 
Senour, 122 N.H. 772, 71 Ind.App. 10; 
Indiana Union Traction Co. v. Phean- 
is, 85 N.E. 1040, 43 Ind.App. 653. 


Iowa.—Towberman v. Des Moines 
City Ry. Co., 211 N.W. 854, 202 Iowa 
1299; Carr v. Interurban Ry. Co., 181 
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track at a place where it or the street was defec- 
tive,®* or pausing on or near the track while crossing 
the street,*® or one traveling on or along the track,*6 


N.W. 277, 191 Iowa 501; Fisher vy. 
Cedar Rapids & M. C. Ry. Co., 157 N. 
W. 860, 177 Iowa 406. 


Kan.—Metropolitan St. R. Co. v. 
Slayman, 68 P. 628, 64 Kan. 722. 


Mass.—Austin v. Eastern Massa- 
chusetts St. Ry. Co., 169 N.E. 484; 
Pendleton v. Boston Elevated Ry. Co., 
165 N.E. 36, 266 Mass. 214; Hanley v. 
Boston Elevated Ry., 156 N.E. 532, 259 
Mass. 557; Sharp v. Boston Hlevated 
Ry. Co., 146 N.E. 251, 251 Mass. 106; 
Herman Bros. Glass Co. v. Middlesex 
& Boston St. Ry. Co., 126 N.B. 283, 235 
Mass. 179; Richardson v. Haverhill & 
A. St. Ry. Co., 105 N.E. 221, 218 Mass. 
52; Davis v. Boston & N. St. Ry. Co., 
100 N.E, 1032, 214 Mass. 98; Carroll v. 
Boston Elevated Ry., 91 N.E, 525, 205 
Mass. 429; Callahan v. Boston Elevat- 
ed Ry. Co., 91 N.E. 388, 205 Mass. 422, 
LS-¢ Ann. Cas; "5105 Chadbourne  v. 
Springfield St. R. Co., 85 N.E. 737, 199 
Mass. 574; Stubbs y. Boston, ete., St. 
Re “Cos TSN EB 79S 193 Mase: somo 
McCarthy v. Boston El. R. Co., 73 N. 
E. 559, 187 Mass. 493; Evensen v. 
Lexington, etc., St. R. Co., 72 N.E. 
355, 187 Mass. 77; Howland vy. Union 
St. R. Co., 22 N.E. 434, 150 Mass. 
86. 

Mich.—Bloch v. Detroit United Ry., 
178 N.W. 670, 211 Mich. 252; Fischer 
v. Michigan Ry. .Co., 169 N.W. 819, 203 
Mich. 668; Prince v. Detroit United 
Ry. Co:, 158 N.W. 861, 192 Mich. 194; 
Reinhardt v. Saginaw-Bay City Ry. 
Co., 152 N.W. 1081, 186 Mich. 413; 
Seebach v. Michigan United Rys. Co., 
142 N.W. 1086, 177 Mich. 1; Hibbler 
v. Detroit United R., 137 N.W. 719, 172 
Mich. 868; Ablard v. Detroit United 
R. Co., 102 N.W. 741, 139 Mich. 248; 
Quirk v. Rapid R. Co., 90 N.W. 673, 
130 Mich. 654; Tunison v. Weadock, 
89 N.W. 708, 180 Mich. 141; Mertz v. 
Detroit Electric R. Co., 83 N.W. 1036, 
125 Mich. 11. 


Minn.—Johnson v. Minneapolis & 
St. P. Suburban R. Co., 192 N.W. 187, 
155 Minn. 13; Teal v. St. Paul City 
R. Co., 104 N.W. 945, 96 Minn. 379; 
Peterson v. St. Paul City R. Co., 55 
N.W. 906, 54 Minn. 152. 


Mo.—Rapp.-v. St. Louis Transit Co., 
88 S.W. 865, 190 Mo. 144; Murphy v. 
St. Louis Transit Co., 87 S.W. 945, 189 
Mo. 42; Schafstette v. St. Louis, etc., 
R.i Co., <T4) S.-W... 826, 175. Mo. 1425 
Springgate v. United Rys. Co. of St. 
Louis, (App.) 253 S.W. 478; Mc- 
Elwain v. Dunham, (App.) 221 S.W. 


773; Bruening v. Metropolitan St. 
Ry. Co., 168 S.W. 247, 181 Mo.App. 
264; Bruening v. Metropolitan St. 


Ry. Co., 168 S.W. 248, 180 Mo.App. 
434; St. Louis Carbonating & Mfg. 
Co. v. United Rys. Co. of St. Louis, 
141 S.W. 904, 162 Mo.App. 18; Kirchof 
v. United Rys. Co. of St. Louis, 135 
S.w. 98, 155 Mo.App. 70; Shipley v. 
Metropolitan St. Ry. Co., 128 S.w. 
768, 144 Mo.App. 7; Carey v. Metro- 
politan St. R. Co., 101 S.W. 1123; 125 
Mo.App. 188; Kimble v. St. Louis, ~ 
etc., R. Co., 82 S.W. 1096, 108 Mo.App. 
78; Buren v. St. Louis Transit Co., 
78 S.W. 680, 104 Mo.App. 224; Twelke- 
meyer v. St. Louis Transit Co., 76 S. 
W. 682, 102 Mo.App. 190; Meyers v. 
St. Louis Transit Co., 73 S.W. 379, 
99 Mo.App. 363. 


Mont.—Singer v. Missoula St. Ry. 
Co., 131 P. 630, 47 Mont. 218. 


Neb.—Wiegand v. Lincoln Traction 
Co., 286 N.W. 188. 


N.J.—Anderson v. Public Service 
Corporation, 80 A. 480, 81 N.J.Law 
700; Migans v. Jersey City, ete., St. 
R. Co., 70 A. 168, 76 N.J.Law 535; 
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or standing close to or on the track,®? or permitting 
his horse or vehicle to stand near the track,°*® or 
failing to turn his vehicle out or away from the track 
in such manner as to avoid being struck by an ap- 
proaching ecar,®® or riding or driving a spirited or 
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restive horse in a street in which the street railroad 


Buttelli v. Jersey City, etc., Electric 
Re Oow! 86" Ay 700. 59 UN. J .arw. *302; 
Liss v. Public Service Ry. Co., 141 
A. 1) 6 N.J. Mise. 322. 


N.Y.—Griffin v. United Traction Co., 
209 N.Y.S. 569, 212 App.Div. 699; 
Burns v. New York & L. I. Traction 
Co., 123 N.Y.S. 474, 139 App.Div. 145; 
Normand vy. Hudson Valley Ry. Co., 
117 N.Y.S. 1076, 133 App.Div.. 474; 
Paladino v. Staten Island Midland R. 
Co. 111 N.Y.S.° 715, 127 App. Div. 183; 
Ward v. Brooklyn Heights R. Co., 100 
N.Y.S. 671, 115 App.Div. 104, 104 
N.Y.S. 95, 119 App.Div. 487 [aff 83 
Ni. 1134, 190 N.Y. 559]; .Ciarcia v. 
Westchester Plectric R. Co., 102 N.Y. 
S. 428, 116 App.Div. 899; Moore v. 
Metropolitan St. R. Co., 82 N.Y.S. 778, 
84 App.Div. 613; Blum v. Metropoli- 
tan, St. .Re-Co;, 80°N.Y Se 157, 79 App: 
Div. 611; Mapes v. Union R. Co., 67 
N.Y.S. 358, 56 App.Div. 508; Bocovsky 
v. Buffalo & L. HE. Traction Co., 137 
N.Y:.S. 75, 76. Mise.” 300; . Leonard _v. 
Joline, 113 N.Y.S. 682, 61 Misc. 336; 
Simpson v. Brooklyn Heights R. Co., 
85 N.Y.S. 674, 14 Misc. 645 [aff 51 
N.E. (1094, 157 N.Y. 682]; Pitton: v. 
International Ry. Co., 121 N.Y.S. 637; 
Dages v. New York City R. Co. 91 
N.Y.S. 29; Robinson v. New York City 
R.' Co., 90 N.Y.S. 368. 


N.D.—Acton v. Fargo, etc., 
Co., 129 N.W. 225, 20 N.D. 434. 


Ohio.—Cleveland Ry. Co. v. Duralia, 
165 N.E. 358, 30 OhioApp. 389; Lewis 
v. Cincinnati St. R. Co., 10 OhioS.& 
C.P: 58, 8 OhioN.P: 417. 


Or.—Kirkley v. Portland Electric 
Power Co., 298 P. 237; McKeag v. 
Portland Electric Power Co, 275 P. 
667, 128 Or. 614. 


Pa.—Natvig v. Philadelphia Rapid 
Transit (Co. 143 VAN /18,, 293 >Pa. 855} 
Algard vy. Philadelphia Rapid Transit 
Co., 109 A. 647, 266 Pa. 390; Ander- 
son v. Pittsburgh Rys. Co., 96 A. 1051, 
251 Pa. 517; Kennewig v. Pittsburgh 
Rys. Co., 86 A. 702, 289 Pa. 250; Rive- 
ly v. Media, M. A. & C.: Electric Ry. 
Co., 76 A. 506, 228 Pa. 9; Gaughan vy. 
Second Ave. Traction Co., 42 A. 41, 
189 Pa. 408; Messinger v. Philadel- 
phia Rapid Transit Co., 97 Pa.Super. 
319; Ingraham v. Philadelphia Rapid 
Transit Co., 82 Pa.Super. 132; Hoff- 
man vy. Philadelphia Rapid Transit 
Co., 59 Pa.Super. 532; Rose v. South- 
ern Cambria Ry. Co., 58 Pa.Super. 
142; Snow v. Western New York & 
Pennsylvania Traction Co., 45 Pa. 
Super. 422; Hawkins v. Media, etc., 
Bilectricet RR. Co.) 25" PaySuper. «7450; 
Davis v. Media, ete., R. Co., 25 Pa. 
Super. 444 ‘ 


R.I.—Hope v. United Electric Rys. 


St, 


Co., 145 A. 310; Fratus v. United 
Blectric Rys. Co., 144 A. 769; Souza 
-v. United Electric Rys. Co., 1438 


780, 49 R.I. 430. 


Tenn.—Memphis: St. R. Co. v. 
Haynes, 81 S.W. 374, 112 Tenn. 712. 


Utah.—Kakunis v. Ogden Rapid 
TransiteCo., 220e, S63, 63 Utah 4. 


Wash.—Kitchen v. Tacoma Ry. & 
Power Co., 262 P. 961, 146 Wash. 383; 
McLaughlin v. Tacoma Ry. & Power 
Co., 220 P. 770, 127 Wash. 211; Ziom- 
ko v. Puget Sound Electric Ry., 192 P. 
1009, 112 Wash. 426; Coons v. Olym- 
piavkight & Power Co. 191. P... 769, 
111 Wash. 677; O’Brien v. Washing- 


ton —Water:Power-Co., 129 hbe s9lnett 
Wash. 688; Mallett v. Seattle, R. & 
S. Ry. Co., 119 P. 748, 66 Wash. 251; 
Baldie v. Tacoma Ry. & Power Co., 
100 -Pi 162,52 Wash. 75. 


Wis.—Kornwolf v. Milwaukee Elec- 
tric Ry. & Light Co., 185 N.W. 546, 176 
Wis. 160; Speakes Lime & Cement Co. 
Vv. Duluth St (Ry Cog 179 2NIW.~ 596, 
172 Wis. 475; Wolosek v. Chicago & 
M. Electric R. Co., 149 N.W. 201, 158 
Wis. 475; Zucker v. Johnson, 146 N.W. 
1127, 158 Wis. 81. 


67. Burrill v. Boston Elevated Ry. 
Co., (Mass.) 170 N.E. 65; Goulding 
v. Boston Elevated Ry. Co., 159 N.E. 
452, 262 Mass. 47; Paschal v. Bos- 
ton Elevated Ry. Co., 100 N.E. 1022, 
214 Mass. 161; Donovan v. Connecti- 
cut Valley St. Ry., 99 N.H. 956, 213 
Mass. 99, Ann.Cas.1913E 1099; Ben- 
givenga v. Brooklyn Heights R. Co., 
62 N.Y.S. 912, 48 App.Div. 515; Ross 
Ve, Joline,< 1 fonaN. Yo S.0 L06s. Elivies, -v. 
Brooklyn City R..Co., 5 N.Y.St. 877 [aff 
18 N.E. 482, 110 N.Y. 678]. 


68. lIowa.—Davidson Bros. Ae 
Des Moines City Ry. Co., 153 N.W. 
79, 170 Iowa 467, Ann.Cas.1917C 1226. 


Mass.—-O’Brien v. Boston Elevated 
R. Co., 142. N.E.. 72, 247 Mass. ° 253; 
Carey v. Milford, ete, St. R. Co., 78 
N.E. 1001, 198 Mass. 161. 


Mich.—Laethem v. Ft. Wayne, etc., 
R. Co., 58 N.W.. 996, 100 Mich. 297. 


N.Y.—Obenland Vv. Brooklyn 
Meights RCo. 111 NYS. 6865) 12,7 
App.Div. 418; Black v. Staten Island 
Electric R. Co., 57 N.Y.S. 1112, 40 App. 
Div. 238; Curry v. Union Plectric R. 
CO.. soe NeYeso. Gas, So ELUm. O09. 


Pa.—Supplee-Wills-Jones Milk Co. 
v. Southern Pennsylvania Traction 
Co., 98 Pa.Super. 


Vt.—Pollica v. Twin State Gas & 
HlectricviCone 927 AL T50s 8s eV tar 205, 
Ann.Cas.1917C 1240. 


69. Iowa.—Adams v. Union Elec- 
trie Co., 116 N.W. 332, 1388 Iowa 487. 


Mich.—Hibbler v. Detroit United 
Rey STINE Ol V2, NEI che 8682 


Mo.—Clayton v. Kansas City Rys. 
Co., (App.) 231 S.W. 68. 


N.J.—Orange, etc., R. Co. v. Ward, 
4A. 331, 47 N.J.Law 560. 


N.Y.—Jaffa v. Nassau Electric R. 
Co., 116 N.Y.S. 324, 181 App.Div. 852; 
Pritchard v. Brooklyn Heights R. Co., 
85 N.Y.S. 898, 89 App.Div. 269; Fay 
v. Brooklyn Heights R. Co., 75 N.Y.S. 
113, 69 App.Div. 563; Bossert v. Nas- 
sau Electric R. Co:, 57 N.Y.S. 896, 40 
App.Div. 144; Simpson v. Brooklyn 
Heights R. Co., 35 N.Y.S. 674, 14 Misc. 
645 [aff 51 N.B. 1094, 157 N.Y. 682]; 
Quinn v. Atlantic Ave. R. Co., 12 N.Y. 
S. 223 [aff 31 N.E. 629, 184 N.Y. 611]. 


Ohio.—Cincinnati Traction Co. v. 
Klinkenberg, 152 N.E. 773, 21 Ohio 
App:.67. 


Pa.—Smathers vy. Pittsburg & B. 
Sto uy Cow eV AG 1 OO 2Ig @Patea et 
Lenkner vy. Citizens’ Traction Co., 36 
A. 228, 179 Pa. 486; Sieb v. Central 
Pennsylvania Traction Co., 47 Pa, 
Super. 228; Kaechele v. Traction Co., 
15 Pa.Super. 73. 


R.I.—Forbes v. United Electric Rys. 
Co,, 144 A. 154, 49 R.I. 465, 62 A.L.R. 
305; Lee v. Rhode Island Co., 77 A. 


For later cases, developments and changes in the law see Annotations, 


[§ 502 


was operated,’° or failing to get out of or away from 
a vehicle when danger threatened." 
whether or not an occupant of a vehicle driven by 
another exercised proper care and precaution for 
his own protection,’? and whether or not the neg- 


Similarly, 


~ = 


865. 


Wash.—Kitchen v. Tacoma Ry. & 
Power Co., 262 P. 961, 146 Wash. 383; 
O’Brien v. Washington Water Power 
Co:, 129 BP. 391) 71 Washe6.3s. ; 


Wis.—Kowalkowski v. Milwaukee 
Northern Ry. Co., 146 NIW. 801, 157 
Wis. 473. 


See Anderson v. Chicago City R. 
Co., 207 Ill.App. 427. 


[a] Thus the question whether a 
person with a team at a crossing who, 
because of a curve in the track, was 
struck by the rear end of a street 
car Swinging out, was guilty of con- 
tributory negligence in not turning 
to one side after he had backed as 
far as a car in the rear would allow 
is for the jury. Fay v. Brooklyn 
Heights R. Co., 75 N.Y.S. 113, 69 App. 
Div. 563. 


70. Ind.—Cincinnati, L. & A. St. R. 
eae v. Cook, 90 N.E. 1052, 45 Ind.App. 


Mass.—Benjamin v. Holyoke St. R. 
Gorge N.E. 95, 160 Mass. 3, 39 Am.S. 


Minn.—Peterson v. Minneapolis & 
St... PicS-2Rys Cos 178. Nowe 145,046 
Minn. 298. 


N.Y.—Van Wie v. Mount Vernon, 
49 N.Y.S. 779, 26/App.Div. 330. 


Tenn.—Knoxville Traction Co. 
Mullins, 76 S.W. 890, 111 Tenn. 329. 


71. Cal—Whitmeyer v. Southern 
Fauc Con 282. BR.) 1005," 102 (CalApp. 


Ill.—Posch v. Chicago R. Co., 221 
Ill.App. 241. * ; 


Ind.—Indiana Union Traction Co. v. 
Love, 99 N.E. 1005, 180 Ind. 442. 


Mich.—Nagi v. Detroit United Ry., 
204 N.W. 126, 231 Mich. 452; Edwards 
v. Foote, 88 N.W. 404, 129 Mich. 121. 


Minn.—Oddie* v. Mendenhall, 86 
N.W. 881, 84 Minn. 58. 


Mo.—Haller v. Kansas City Public 
Service Co., (App.) 17 S.W.(2a) 392; 
Hunter v. Fleming, (App.) 7 S.W. 
(2d) 749; Hensley v. Kansas City 
Rys. Co., (App.) 214 S.W. 287. 


N.Y.—Waters vy. Metropolitan St. 
Ris: COs i857 NAY Sod 20s ? 


‘Pa.—McLaughlin vy. Pittsburgh 
Rys. Co., 97 A. 107, 252 Pa. 32; Mead 
v. Central Pennsylvania Traction Co., 
66 Pa.Super. 343; Mead vy: Central 
pera) a Traction Co., 63 Pa.Su- 
per. 76. 


72. U.S.—Memphis Street Ry. Co. 
v. Ikerd, 46 F.(2da) 996. 


Ala.—Alabama Power Co. vy. 
more, 130 So. 413. 


Ark.—Arkansas Power & Light Co. 
Ae ee eee 415, 182 Ark. 
: ine uff Co. v. Whitela 
S.W. 18, 147 Ark. 152. boi: 


Cal.—Thompson v. Los Angeles & 
S. DB. Ry.) Con: W342 P5709" fo5°Cal 
748; Cochran yv. Brown, 258 P. 1000 
84 Cal.App. 743; Unger v. San Fran- 
cisco-Oakland Terminal Rys., 214 P, 
510, 61 Cal.App. 125; Dunbar v. San 
Francisco-Oakland Terminal PUSaas Ole 
P. 330, 54 Cal.App.\15. 


Colo.—Colorado Springs & I. ie 
Co. v. Cohun, 180 P. 307, 66 Colo. i 


Vv. 


El- 


same title and section number, 


. 


| 
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ligence of such driver was imputable to him,7? are 
ordinarily questions for the jury. Where, however, 
the burden is on plaintiff to show due care’* and the 
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evidence thereof is insufficient™® or purely conjec- 


tural,** or where the evidence of contributory neg- 
ligence is clear and such that but one conclusion 
may reasonably be drawn therefrom,’ the question 
becomes one of law for the court, and should not 
be submitted to the jury, but should be disposed 


Conn.—Clarke v. Connecticut Co., 76 
A. 523, 88 Conn. 219. 


Ga.—Howard v. Georgia Ry. & Pow- 
er Co.,.133 S.B. 57, 35 Ga-App. 2:73. 


Ill.—Wolfstein v. Illinois Power, 
ete., Corp., 254 Ill.App. 362; Bolen v. 
Central Illinois Public Service Co., 
237 Ill.App. 226; Fredericks v. Chica- 
go R. Co., 208 Ill.App. 172; Chambers 
v. Chicago City R. Co., 189 Ill.App. 63; 
Brown v. Chicago City R. Co., 153 Ill. 
App. 242, 


Towa.—Johnson v. Des Moines City 
Ry. Co., 207 N.W. 984, 201 Iowa 1044; 
Waring v. Dubuque Electric Co., 186 
N.W. 42, 192 Iowa 1240; Stoker v. Tri- 
City Ry. Co., 165 N.W. 30,-182 Iowa 
1090, L.R.A.1918F 515. 


Ky.—Cincinnati, N. & C. Ry. Co. v. 
Rairden, 2% S.W.(2d) 236, 231 Ky. 
141; Paducah Ry. Co. v. Nave, 265 
S.W. 289, 204 Ky. 783. 


Md.—Washington, B. & A. R. Co. 
v. State, 111 A. 164, 136 Md. 103. 


Mass.—Harter v. Boston Elevated 
Ry. Co., 156 N.E. 543, 259 Mass. 433; 
O’Brien v. Boston Elevated R. Co., 
142 N.E. 72, 247 Mass. 253; Bombard 
v. Worcester Consol. St. Ry. Co., 124 
N.E. 434, 234 Mass: 1; Bailey v. 
Worcester Consol. St. Ry. Co., 117 N: 
#./ 824, 228 Mass. 477; Moriarty v: 
Connecticut Valley St. Ry. Co., 99 N.E. 
946, 213 Mass. 97; Ingalls v. Lexing- 
ton & B. St. Ry. Co., 90 N.B: 1154, 205 
Mass. 73; Chadbourne v. Springfield 
Stk, Cov 85, N.Wo37199 Massi57 4; 
Chaput v. Haverhill, G & D. St. Ry. 
GCo., 80 N.E. 597, 194 Mass. 218; Hal- 
Joran v. Worcester Consolidated St. R, 
Co., 78 N.E. 381, 192 Mass. 104. See 
Sullivan v. Boston El. R. Co., 71 N.E. 
90, 185 Mass. 602 (hoeiding that where, 
in an action for injuries sustained by 
one riding on a wagon, owing to a 
collision between the wagon and a 
ear, plaintiff testified that he did not 
interfere with the driving, but trusted 
himself entirely to the driver, he had 
a right to have the question whether 
the driver exercised due care submit- 
ted to the jury). 


Mich.—Sailsky v. Detroit United 
Ry., 142 N.W. 351, 176 Mich. 261; Mc- 
Vean v. Detroit United R. Co., 101 
N.W. 527, 138 Mich. 263. 


Minn.—Christison v. St. Paul City 
Ry. Co., 165 N.W. 273, 188 Minn. 456; 
Oddie v. Mendenhall, 86 N.W. 881, 84 
Minn. 58. 

Mo.—Shumate v. Wells, 9 S.W.(2d) 
632, 320 Mo. 536; Schroeder v. Wells, 
298 S.W. 806; Clooney v. Wells, 252 
S.W. 72; 'Corn v. Kansas City, C. C. 
& Sto J. Ry. Co} ,228-S-w. 783° Tay- 
lor v. Metropolitan St. Ry. Co., 165 
S.W. 327, 256 Mo. 191; Farrar v. Met- 
ropolitan St. Ry. Co., 155 S.W. 439, 
249 Mo. 210; Hunter v. Fleming, 
(App.) 7 S.W.(2d) . 749; Banker vy. 
Wells, (App.) 274 S.W. 939; Braun 
v. Wells, (App.) 267 S.W. 98;- Capone 
v. Wells, (App.) 261 S.W. 945; Ross 
v. Wells, 253 S.W. 28, 212 Mo.App. 
62; Rowe v. United Rys. Co. of St. 
Louis, 247. S.W. 443, 211 Mo.App. 526; 
Todd v. Kansas City Rys. Co., (App.) 
237 S.W. 868; O’Sullivan v. Kansas 
City Rys. Co., (App.) 237 S.W. 843; 
Malore v. Kansas City Rys. Co., 
(Aopp., 232 S.W. 782; Davis v. City 


Light & Traction Co., 222 S.W. 884, 
204 Mo.App. 174; Ziegler v. United 
aie Co. of St. Louis, (App.) 220 S.W. 


N.J.—Baus v. Trenton & Mercer 
County Traction Corporation, 134 A. 
915, 102 N.J.Law 712 [aff 131 A. 92, 
102 N.J.Law 1]. 


N.Y.—Brauner vy. Third Ave. R. Co., 
LOT INSY. S359: = 122) VA pp Dive 572) 


Robinson yv. Metropolitan St. R. Co.,| 


86 N.Y.S. 442, 91 App.Div. 158 [aff 72 
INS Ey 1250, 279 N.Y. 5937; "Connor v. 
Metropolitan St. R. Co., 79 N.Y.S. 294, 
(7 App.Div. 384, 33 N.Y.Civ.Proc. 269; 
Seletskey v. Third Ave. R. Co., 74 N. 
Y.S. 518, 69 App.Diy. 27 [aff 66 N.E. 
1116, 173 N.Y. 645]; Morris v. Met- 
ropolitan St. R. Co., 71 N.Y.S. 321, 63 
App.Div. 78 [aff 63 N.E. 1119, 170 N.Y. 
592]; Mullen v. Central Park, etc., R. 
Colt AN AES 10d, of evhise 2168 Wia= 
ters v. Metropolitan St. R. Co., 85 N. 
Y.S. 1120. 


Ohio.—Toledo R., ete., Co. v. Ward, 
25 OhioCir.Ct. 399; Ulrich v. Toledo 
Consol. St..R. Co., 10-OhioCir.Ct. 635, 
5 OhioCir.Dec. 111. 


Okl1.—Southwest Missouri R. Co. v. 
Duncan,. 282 Ps* 331;,- 1397 OK 292; 
Southwest Missouri R. Co. v. Duncan, 
282 P. 327, 139 Okl. 287. 


Pa.—Richards v. Philadelphia Rap- 
id Transit Co., 149 A. 186, 299 Pa. 163; 
Kilpatrick v. Philadelphia Rapid 
Transit Co., 138 A. 830, 290 Pa. 288; 
Suchy v. Buffalo & Lake Erie Trac- 
tion Co., 129 A. 571, 283 Pa. 533; Nel- 
son y. Johnstown Traction Co., 119 A. 
918, 276 Pa. 178; Minnich v. Easton 
Transit Co., 110 A. 273, 267 Pa. 200, 
18 A.L.R. 296; Proctor v. Léhigh Val- 
ley Transit” €0t,.838.. A.> 1019, '°23'5 “Pa, 
373; Walsh vy. Altoona & L. V. Elec- 
tric Ry. Co., 81 A. 551, 232 Pa. 479; 
Reitmeir v. Philadelphia Rapid Trans- 
it Co., 94 Pa.Super. 509; Termini v. 
Philadelphia Rapid Transit Co., 84 Pa. 
Super. 592. 


Utah.—Jackson v. Utah Rapid 
Transit Co., 290 P. 970; Cowan v. 
Salt. Lake & U= R.,Co.,, 189. P. 599, 56 
Utah 94. 


Wash.—Lung v. Washington Water 
Power Co., 258 P. 832, 144 Wash. 676; 
Yenor v. Spokane United Rys., 255 P. 
947, 143 Wash. 541; Wilson v. Puget 
Sound Electric Ry..Co., 101 P. 50, 52 
Wash. 522, 132 Am.S.R. 1044. 


Wis.—Zemlicka v. Mississippi Val- 
ley Public Service Co., 213 N.W. 666, 
193 Wis. 105; Moody v. Milwaukee 
Electric Ry. & Light Co., 180 N.W. 
266, 173 Wis. 65; Little v. Superior 
Rapid Transit R. Co., 60 N.W. 705, 88 
Wis. 402. 


Negligence in emergency or sudden 
peril as jury question in general see 
infra § 506. 


73. Borland vy. Key System Transit 
Co., 270. P. 194,: 205 Cal.'153; Joyce 
v. St. Louis Transit Co., 86 S.W. 469, 
111 Mo.App. 565. 


74. Burden of proof as to contrib- 
utory negligence in general see supra 
§§ 447-449. 

75. New Haven Taxicab Co. v. 
Connecticut Co., 89 A. 92, 87 Conn. 
709; Yudkin v. Connecticut Co., 76 A. 


[§ 503] (c) Looking and Listening. 
narily for the jury, in an action for injuries to a per- 
son or his animal or vehicle resulting from the op- 
eration of a street car, to determine whether such 
person exercised proper care and precaution, under 
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of by a nonsuit or directed verdict,’* unless there 
is other evidence calling for submission of the case 
to the jury on the question of last clear chance.’® 


It is ordi- 


1105, 88 Conn. 717; Von Holland v. 
Chicago City R. Co., 148 Ill.App. 320; 
Ames vy. Waterloo, ete., Rapid Trans- 
it Co., 95 N.W. 161, 120 Iowa 640; 
Adams v. Boston Elevated Ry. Co., 
107.N.B. 360, 219 Mass. 515. 


_.76. Raymond vy. Worcester Consol- 
idated St. R. Co., 110 N.B. 1033, 222 
Mass. 396. 


77. Cal.—Ross vy. Pacifie Electric 
Ry. Co., 179 P. 538, 39 Cal.App. 658. 


D.C.—Hurdle vy. Washington, etce., 
R. Co., 8 App.D.C. 120. 


Ill.—Lee vy. Chicago City R. Co., 127 
Tll.App. 510. 


Me.—Clancey v. Cumberland Coun- 
ty Power & Light Co., 147 A. 157, 128 
Me. 274; Brown v. Androscoggin & K. 
R. Co., 143 A. 596, 127 Me. 387. 


Mass.—Pigeon v. Massachusetts 
Northeastern St. Ry. Co., 119 N.E. 
762, 230 Mass. 392. 


Mich.—Patterson y. Detroit United 
Ry., 153° NW. 670, 187° Mich. «567; 
Colborne v. Detroit United Ry., 143 
N.W. 32, 177 Mich; 139; Doty v. De- 
troit Citizens’ St. R. Co., 88 N.W. 1050, 
129 Mich. 464. 


Minn.—Haleen v. St. Paul City Ry. 
Co., .170 N.W. 207, 141 Minn. 289; 
Metz.v. St. Paul City R. Co., 92 -N.W. 
502, 88 Minn. 48. 


Mo.—Thomas y. Wells, (App.) 299 
S.W. 72; Hoodenpyle v. Wells, (App.) 
291 S.W. 520. 


N.H.—Fraser vy. Berlin St. Ry., 146 
A. 714, 84 N.H. 107. 


N.Y.—McGuire v. New York R. Co., 
128 N.E. 905, 2380 N.Y. 23; White v. 
Schenectady Ry. Co., 201 N.Y.S. 622,. 
207 App.Div. 873; Harnett v. Bleecker 
St., etc., Ferry R. Co., 49 N.Y.Super. 
185; Manhattan Pie Baking Co, v. 
Metropolitan St. R. Co., 74 N.Y.S. 928, 
36 Misc. 855. 


Pa.—Lukachyk v. George, 127 A. 
68, 281 Pa. 492; Smith v. Philadel- 
phia Rapid Transit Co., 97 A. 575, 252 
Pa. 435; McGonigal v. Pittsburgh 
Rys. Co., 89 A. 805, 243 Pa. 47; Black 
v. Philadelphia Rapid Transit Co., 86 
A. 1066, 239 Pa. 463; Corbitt v. Phila- 
delphia Rapid Transit Co., 76 A. 16, 
227 Pa. 297; Electric Storage Battery 
Co. v. Philadelphia Rapid Transit Co., 
94 Pa.Super. 409; Knaell v. Pitts- 
burgh, M. & B. Ry. Co., 83 Pa.Super. 
3855; Tyrrell v. Philadelphia Rapid 
Transit Co., 79 Pa.Super. 346; Schef- 
fel v. Williamsport Passenger Ry. Co., 
67 Pa.Super. 272; Bowen v. Buffalo & 
Lake Erie Traction Co., 54 Pa.Super. 
128. : 


Va.—virginia Ry. & Power Co. v. 
Boltz, 95 S.E. 467, 122 Va. 649. 


Wash.—Larson vy. Tacoma Ry. & 
Power Co., 264 P. 419, 146 Wash. 660; 
Herrett v. Puget Sound Traction, 
Light & Power Co., 173 P. 1024, 103 
Wash, 101. 

Wis.—Spence vy. Milwaukee Electric 
Ry...& ‘Light, Co.; 1o%<N. W.<517, = 163 
Wis. 120. 


78. See cases supra notes 75-77. 


79. Last clear chance as question 
for jury see infra § 507. 
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the circumstances existing at the time and place of 
the accident, as to looking or listening for the ear, 
or was negligent in that respect,*° as whether he 
saw or heard, or by the exercise of reasonable care 
could have seen or heard, the car in time to avoid 


80. Ala.—Mobile Light & R. R. Co. 
v. Forcheimer, 127 So. 825, 221 Ala. 
139; Birmingham Electric Co. v. Ba- 
ker, 122 So. 316, 219 Ala, 324. 


Cal.—Hamlin v. Pacific Electric R. 
Co., 89 P. 1109, 150 Cal. 776; Collins 
v. California Street Cable R. Co., 267 
P. 731, 91 Cal.App. 752. 


Colo.—Colorado Springs & I. Ry. 
Co. v. Cohun, 180 P. 307, 66 Colo. 149. 


Conn.—-Fine v. Connecticut Co., 99 
A. 700, 91 Conn. 327. 


Ill.—MecKenna vy. Chicago City Ry. 
Co., 129 N.E. 814, 296 Ill. 814; North 
Chicago St. R. Co. v. Nelson, 79 Ill. 
App. 229; Stack v. Hast St. Louis, 
etc., R. Co., 152 Tll.App..613 [aff 92 
aint 241, 245 Ill, 308, 187 Am.S.R. 


Ind.—Indianapolis St. R. Co. v. 
Slifer, 74 N.E. 19, 72 N.E. 1055, 35 
Ind.App. 700; Howard y. Indianapolis 
St. R. Co., 64 N.E. 890, 29 Ind.App. 
514. 


Iowa.—Waring v. Dubuque Electric 
Co., 185 N.W. 130, 192 Iowa 508. 


Kan.—Ayres v. Kansas City Rys. 
Co., 193 P. 1069, 108 Kan. 49, 


Ky.—Herndon vy. Kentucky Trac- 
tion & Terminal Co., 281 S.W. 1036, 
214 Ky. 36. 


Md.—wNorth Baltimore Pass. R. Co. 
Vv. Arnreich, 28 A. 809, 78 Md, 589. 


Mass.—Horsman vy. Brockton & P. 
eis Ry. Co., 91 N.E. 897, 205 Mass. 


Mich.—Fox v. Detroit United Ry., 
187 N.W. 321, 218 Mich. 5. 


Mo.—Parrish vy. United Rys. Co., 
260 S.W. 748; Mason v. United Rys. 
Co. of St. Louis, 246 S.W. 318; Per- 
rin v: Wells, (App.) 22 S.W.(2d) 8638; 
Eyash vy. United Rys. Co. of St. Lou- 
is, (App.) 229 S.W. 223; American 
Automobile Ins. Co. v. United Rys. Co. 
of St. Louis, 206 S.W. 257, 200 Mo. 
App. 317; Hartnett y. United Rys. Co, 
of St. Louis, 142 S.W. 750, 162 Mo. 
App. 554; Peterson v. St. Louis Trans- 
it Co., 89 S.W. 1042, 114 Mo.App. 374. 


N.H.—Fraser v. Berlin St. Ry., 146 
A. 714, 84 N.H. 107. 


N.J.—Daum v. North Jersey St. R. 
Co., 54 A. 221, 69 N.J.Law 1 [aff 57 
A. 1132, 70 N.J.Law 338]. 


N.Y.—Lewis v. Binghamton R. Co., 
54 N.Y.S. 452, 35 App.Div. 12;  Cur- 
ry v. Union Hlectric R. Co., 33 N.Y.S. 
728, 86 Hun 559; Reines v. New York 
Rys. Co., 171 N.Y.S. 53, 103 Misc, 669; 
Central Brewing Co. v. New York City 
R. Co., 97 N.Y.S. 1025, 49 Mise. 528. 


Or.—Lane vy. Portland Ry., Light & 
Power Co., 114 P. 940, 58 Or. 364. 


Pa.—Gilmore v. Philadelphia Rapid 
Transit Co.,.98 A.-698, 253 Pa. 543. 


R.I.—Coughlin v. Rhode Island Co., 
115 A. 323, 44 RI. 64. 


Tenn.—Memphis St. Ry. Co. v. Car- 
roll, 209 S.W. 640, 141 Tenn. 265; 
Memphis St. R. Co. v. Kennedy, 6 
Tenn.Civ.App. 315; Memphis St, R. 
Co. v. Scanlan, 1 Tenn.Civ.App. 679. 


Va.—Virginia Ry. & Power Co. v. 
N. H. Slack Grocery Co., 101 S.E. 878, 
126 Va. 685. 


Wash.—Fredericks y. City of Seat- 
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tle, 292 P. 427; Hersey v. City of Seat- 
tle, 250 P. 467, 141 Wash. 238; Mce- 
Leod v. City of Seattle, 249 P. 1059, 
140 Wash. 534: Stream v. Grays Har- 


‘bor Ry. & Light Co., 195 PB. 1044, 115 


Wash. 22; Coons v. Olympia Light & 
Power Co., 191 P. 769, 111 Wash. 677. 

W.Va.—Dimmey vy. West Virginia 
Traction & Electric Co., 99 S.E. 93, 838 
W.Va. 755. 


Sask.—Simington v. Moose Jaw ‘St. 
R. Co., 6 Sask.L, 409. 


And see cases infra notes 81-85. 


81. Ind.—Citizens’ St. R. Co. v. 
Abright, 42 N.E. 238, 1028, 14 Ind. 
App. 433. 


Iowa.—Doherty v. Des Moines City 
R. Co., 114 N.W. 1838, 137 Iowa 358. 


Mass.—Daris vy. Middlesex & B. St. 
Ry. Co., 186 N.E. 63, 241 Mass. 580; 
Clayton v. Holyoke St. Ry. Co., 128 N. 
BE. 460, 236 Mass. 359. 


Mo.—Sanitary Dairy Co. v. St. Lou- 
is) Transit. ‘Co. 7) S.W...726,) 98 «Mo. 
App. 20; Gebhardt v. St. Louis Trans- 
it Co., 71 S.W. 448, 97 Mo.App. 373. 


Neb.—Moran v. Omaha, ete., St. R. 
Co., 189. N.W. 287, 108 Neb. 788. 


N.Y.—-Neary v. Citizens’ R., ete., 
Co., 97 N.Y.S. 420, 110 App.Div. 769; 
Binns v. Brooklyn Heights R. Co., 85 
N.Y.S. 874, 89 App.Div. 359; Beers v. 
Metropolitan St. R. Co., 84 N.Y.S. 785, 
88 App.Div. 9; Mitchell v. Third Ave. 
R. Co., 70 N.Y.S. 1118, 62 App.Div. 371; 
McGuire v. Third Ave. R. Co., 41 N. 
YAS: 577.9" App- Div, °529; 


R.I.—Swanson vy. Union R. Co., 46 
A. 402, 22 R.I. 122. 


82. U.S.—Milford, ete. St. R. Co. 
v. Cline, 150 F. 325, 80 C.C.A. 95. 


Cal.—Scott v. San Bernardino Val- 
ley Traction Co., 98 P. 677, 152 Cal. 
604; Clark v. Bennett, 55 P. 908, 123 
Cal.275. 


Ill.—Chicago, etc., Electric ‘R. Co. 
v. Wanic, 82 N.E. 821, 230 Ill. 530, 15 
L.R.A.N.S. 1167 [aff 132 Ill.App. 477]. 


Iowa.—Doherty v. Des Moines City 
Ry. Co., 121 N.W. 690, 144 Iowa 26. 


Mich.—Reichle v. Detroit United 
Ry.,. 168. N JW.’ 972,,.203 -<Mich. 276; 
Gaftka v. Detroit United R. Co., 106 
N.W,. 1121,°148 Mich, 456. 


Mo.—Deming v. Wells, (App.) 273 
S.W. 128; Engelman v. Metropolitan 
Py R. Co., 118 S.W. 700, 133 Mo.App. 


N.Y.—Faurot v. Brooklyn Heights 
R. Co., 85 N.Y.S. 1046, 14 Mise, 398; 
Robkin v. Joline, 114 N.Y.S. 98. 


Ohio.—Weingartner vy. Ohio Elec- 
tric R. Co., 21 OhioCir.Ct.N.S. 494, 
3 OhioApp. 12 [aff 112 N.E. 2038, 93 
OhioSt. 124]. 


Or.—Donohoe v. Portland Ry. Co., 
107 P. 964, 56 Or. 58. 


Pa.—Cox v. Schuylkill Valley Trac- 
tion Co., 63 A. 599, 214 Pa, 228; Haas 
v. Chester St. R...Co., 51 A. 744, 202 
Pa. 145; Lebo v. Reading Transit, 
ete., Co., 28 Pa.Dist. 374; Cohen v. 
Transit Co., 16 Pa.Dist. 491; Thorn 
v. Traction Co., 28 Pa.Co. 410. 


Tenn.—Nashville R. Co. v. Norman, 
67 S.W. 479, 108 Tenn. 324. 


[a] Stopping vehicle to listen.— 


being injured by it,8t or whether he looked or lis- 
tened with sufficient and proper care before going 
upon the tracks,’* or whether, after looking once, 
he was negligent in failing to look again or con- 
tinue to look,§* or whether it was negligence to 


(1) It is ordinarily a question for 
the jury as to whether or not the F 
driver of a vehicle on approaching a 
street car track should have stopped 
his vehicle in order to listen for an 
approaching car, or to enable him to 
hear it if one were approaching. 
Cohen vy. Transit Co., 16 Pa.Dist. 491. 
See to same effect Haas y. Chester St. 
R. Co., 51. A. 744, 202 Pa. 145; Lebo v. 
Reading Transit, etc., Co., 28 Pa.Dist. 
374. (2) Whether the driver of an 
automobile, on approaching a street 
car track and stopping to look for an 
approaching car, should also have 
stopped his motor in order to listen 
for a car is a question for the jury. 
Weingartner v. Ohio Electric R. Co., 
21 OhioCir.Ct.N.S. 494, 3 OhioApp. 
12 [aff 112 N.E. 203, 93 OhioSt. 124]. 


[b] Weather conditions.—In an 
action for injuries to one traveling 
along a street car track on a stormy 
night, it is for the jury to determine 
whether such person exercised due 
care in looking for the approach of 
a car, in view of the weather condi- 
tions and the speed of the car. Engel- 
man v. Metropolitan St. R. Co., 113 
S.W. 700, 183 Mo.App. 514. 


83. Cal.—Borland v. Key System 
Transit Co., 270 P. 194, 205 Cal. 153. 


Ind.—Indiana Union Traction Co. 
Me Kraemer, 102 N.E. 141, 55 Ind.App. 
90. 


Iowa.—Dow v. Des Moines City R. 
Co., 126 N.W. 918, 148 Iowa 429. 


Kan.—Wiley v. Southwestern In- 
terurban Ry. Co., 130 P. 659, 89 Kan. 
84, 


Mass.—Murphy v. Nahant & Lynn 
St. Ry. Co., 158 N.E. 668, 261 Mass. 
207; Pitman & Brown Co, yv. Eastern 
Massachusetts St. Ry. Co., 151 N.E. 
315, 255 Mass. 292; Salisbury v. Bos- 
ton Elevated Ry. Co., 132 N-B. 239, 239 
Mass. 430; Seherer v. Boston Elevated 
Ry. Co., 130 N.E. 840,'238 Mass..367; 
Shea v. Boston Elevated Ry. Co., 104 
N.E. 355, 217 Mass. 163; Scanlon v. 
Berkshire St. Ry. Co., 102 N.E. 915, 
215 Mass. 554; Harrington v. Boston 
Elevated Ry. Co., 101 N.E. 977, 214 
Mass. 563; Berry v. Newton & B. St. 
Ry. Co., 95 N.E. 95, 209 Mass. 100; 
Magner v. Boston Elevated Ry. Co., 95 
N.E. 102, 209 Mass. 60; Albee v. Bos- 
ton Elevated Ry. Co., 95 N.H. 110, 209 
Mass. 6. 


Mich.—Schilawske v. Detroit, J. & 
C. Ry. Co., 172 N.W. 869, 206 Mich. 
214; McManigle v. Detroit United Ry., 
160 N.W. 423, 193 Mich. 530; Rich- 
ardson v. Detroit United Ry., 142 N-. 
W. 369, 176 Mich. 160; Wider v. De- 
troit United R. Co., 111 N.W. 100, 147 
Mich. 5387; Chauvin v. Detroit United 
R. Co., 97 N.W. 160, 185 Mich. 85. 


Mo.—Engel v. Wells, (App.) 16 S. 
W.(2d) 687; Schweig v. Wells, (App.) 
16 S.W.(2d) 684 [op quashed on other 
grounds sub nom. State v. Haid, 25 
S.W.(2d) 92]; Sterr vy. Wells, (App.) 
273 S.W. 1092; Gardner v. Wells, 
(App.) 268 S.W. 412; Hoff v. Wells, 
(App.) 266 S.W. 1027; Shutz v. Wells, 
(App.) 264 S.W. 479; Smith v. Kansas 
City Rys. Co., (App.) 258 S.W. 458; 
Christensen v. Wells, (App.) 258 S. 

. 14; Keeney v. Wells, 257 S.w. 
1075, 214 Mo.App. 79; Draper v. Dun- 
ham, (App.) 239 S.W. 883; Foy v. 
United Rys. Co. of St. Louis, 226 S. 
W. 325, 205 Mo.App. 521; Maloney v. 


For later cases, developments and changés in the law see Annotations, same title and section number. 


_ 
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approach or travel across or along the tracks without 
looking or listening,’4 as in walking or driving along 
the tracks without looking to the rear for a car 
approaching from that direction.*® Where, however, 
undisputed evidence clearly shows that the injured 
person’s opportunity for seeing or hearing the ap- 


United Rys. Co. of St. Louis, 167 S. 
W. 471, 183 Mo.App. 292; Rissler v. 
St. Louis Transit Co., 87 S.W. 578, 
113 Mo.App. 120; Moore v. St. Louis 
te tes, Co., 75 S.W. 699, 95 Mo.App. 


N.Y.—Mullen v. Schenectady R. Co., 
108 N.E. 412, 214 N.Y. 300; Benjamin 
Vv. Fonda, etc., R.-Co., 199 N.Y.S.-719, 
205 App.Div. 384; Gibson v. Nassau 
Hlectric R. Co., 173 N.Y.S. 198, 185 
App.Div. 320; Townsend v. Brooklyn 
Heights R. Co., 153 N.Y.S. 8338, 168 
App.Div. 449; Levine v. Metropolitan 
St. R. Co.,°80 N.Y.S. 48, 78 App.Div. 
426 [aff 69 N.E. 1125, 177 N.Y. 523]; 
Hickman v. Nassau Electric R. Co., 
58 N.Y.S. 858, 41 App.Div. 629; Gruhn 
v. Brooklyn Heights R. Co., 154 N.Y.S. 
1094, 91 Mise. 547; Brandt v. New 
York Rys. Co., 147 N.Y.S. 17, 85 Misc. 
40; Muller v. New York City R. Co., 
101 N.Y.S. 98, 51 Misc. 640. 


Ohio.—Community Traction Co. v. 
Reno, 164 N.E. 429, 30 OhioApp. 143. 


Or.—Palmer v. Portland Ry., Light 
& Power Co., 108 P. 211, 56 Or. 262. 


Va.—Roanoke Ry. & Electric Co. v. 
Korb, 154 S.E. 550; Virginia Ry. & 
Power Co. v. Oliver, 112 S.E. 841, 133 
Va. 342. 


Wash.—Johannessen v. Washington 
Water Power Co., 176 P. 8, 104 Wash. 
182; Niemyer v. Washington Water 
Power Co., 88 P. 108, 45 Wash. 170. 


Wis.—Moody v. Milwaukee Electric: 


Ry. & Light Co., 180 N.W. 266, 173 
Wis. 65; Dahinden vy. Milwaukee Elec- 
tric Ry. & Light Co., 171 N.W. 669, 169 
Wis. 1. : 


84. U.S.—Tacoma Ry. & Power Co. 
v. Remmen, 220 F. 617, 186 C.C.A. 225. 


Ala.—Birmingham Ry., Light & 
Power Co. v. Vernon, 73 So. 75, 197 
Ala. 468. 


Ark.—yYaffee v. Ft. Smith Light & 
Traction Co., 240 S.W. 705, 153 Ark. 
416; Karnopp v. Ft. Smith Light, etc., 
Co., 178 S.W. 802, 119 Ark. 295. 


Cal.—Bidwell v. Los Angeles & 
Sop. Bo Ry Co: eae Psi) 735169 “Cal. 
780; Carey v. Pacific Gas & Electric 
Co., 242 P. 97, 75 Cal.App. 129; Gary 
South Coast Agency v. Pacific HElec- 
tric Ry. Co., 205 P. 888, 56 Cal.App. 
469. 


D.C.—Washington Ry. & Hlectric 
Co. v. Stuart, 50 App.D.C. 74, 267 F. 
632 [cert den 41 S.Ct. 63, 254 U.S. 649, 
65 L.Ed. 456]; Capital Traction Co. v. 


Crump, 35° App.D.C. 169; Capital 
Traction Co. v. Apple, 34 App.D.C. 
5b9: 


Fla.—Farnsworth v. Tampa Elec- 
tric Co., 57 So. 2338, 62 Fla. 166. 


Tll.—Tri-City R. Co. v. Banker, 100 
TIll.App. 6. See Ringdahl v. Johnson, 
205 Ill.App. 235; Devine v. Chicago 
City R. Co., 185 I1l.App. 220. 


Ind.—Union Traction Co. v. How- 
ard, (App.) 87 N.H. 1103, 88 N.E, 967. 


Iowa.—Watson v. Boone Electric 
Co., 144 N.W. 350, 163 Iowa 316. 


Kan.—Wiley v. Southwestern In- 
terurban Ry. Co., 130 P. 659, 89 Kan. 
84. 


Ky.—Louisville Ry. Co. v. Thorn- 
perry, 246 S.W. 812, 197 Ky. 272; 
Leach v. Owensboro City Ry. Co., 125 
S.W. 708, 187 Ky. 292. 
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Me.—Clancey v. Cumberland Coun- 
ty! Power !& Light )'Co.4147) Ae 7; 
128 Me. 274. 


Mass.—Connolly v. Boston Elevated 
Ry. Co., 128 N.B. 15, 236 Mass. 173; 
Benjamin v. Holyoke St. R. Co., 35 
N.E. 95, 160 Mass. 3, 39 Am.S.R. 446. 


Mich.—Beaubien v. Detroit United 
Ry., 179 N.W. 478, 212 Mich. 81. 

Minn.—Riley v. Minneapolis 
R. Co., 883 N.W. 376, 80 Minn, 424. 


Neb.—Reynolds v. Omaha & C. B. 
oe Ry. Co., 187 N.W. 92, 108 Neb. 


. 


St. 


N.Y¥.—Thornton y. Interurban St. 
Re'Co,,, 113° Nw¥-S)/127;. (128 App. Div. 
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Ohio.—Steubenville & Wheeling 
Traction Co. v. Brandon, 100 N.E. 325, 
87 OhioSt. 187; Scheerer v. Cincinnati 
Traction Co., 15 OhioApp. 508; Mans- 
field_R., etc., Co. v. Kiner, 17 Ohio 
Cir.Ct.N.S. 431, 2 OhioApp. 82. 


Okl.—Chickasha St. Ry. Co. v. Mar- 
shall, 141 P. 1172, 43 Okl. 192. 


Tern.—Knoxville R., ete., 
Roth, 2 Tenn.Civ.App. 389. 


Tex.—Jones v. Rapid Transit Ry. 
Co., (Civ.App.) 146 S.W. 618. 


Utah.—Barlow v. Utah Light & 
Traction Co., 298 P. 386; Oswald v. 
Utah Light & Ry. Co., 117 P. 46, 39 
Utah 245. 


Va.—Roanoke Ry. & Electric Co. 
v. Carroll, 72 S.E. 125, 112 Va. 598. 


Wash.—Deets v. Tacoma Ry. & Pow- 
er Co., 222 P. 480, 128 Wash. 210; 
Plastino v. City of Seattle, 205 P. 404. 
119 Wash. 195; Johnson v. City of 
Seattle, 194 P. 417, 113 Wash. 487; 
Morris v. Seattle, R. & S. Ry. Co., 120 
P, 534, 66 Wash. 691. 


Ont.—McKibben v. Niagara, etc., 
R. Co., 538 Ont.L. 164, [1923] 1 Dom. 
L.R. 394. 


And see cases infra note 85. 


fa] Thus (1) the question wheth- 
er a woman who drove from a cross 
street into a street on which was an 
electric railroad without looking to 
see if a car was approaching, and who 
was injured by the horse becoming 
frightened at a car, was guilty of con- 
tributory negligence, is for the jury. 
Benjamin v. Holyoke St. R. Co., 35 N. 
BE. 95, 160 Mass. 3, 39 Am.S.R. 446. 
(2) It is for the jury to determine 
whether a driver of an automobile 
was negligent in driving the machine, 
as he approached the street railroad 
crossing, at the rate of four or five 
miles per hour without stopping to 
look and listen for an approaching 
car, when he knew that a car was 
liable to be passing on the track 
where the collision occurred, and that 
his view of cars passing upon such 
track was obstructed by cars then 
standing on the other track. Union 
Traction Co. v. Howard, (Ind.App.) 
87 N.E. 1108, 88 N.E. 967. 


85. Cal.—O’Connor y. United Rail- 
roads of San Francisco, 141 P. 809, 
168 Cal. 43; Noce v. United Railroads 
of San Francisco, 222 P. 642, 64 Cal. 
App. 658; Simmons v. Pacific Electric 
Ry. Co., 212 P. 637,,60 Cal.App. 129; 
Fujise v. Los Angeles Ry. Co., 107 P. 
317, 12 Cal.App. 207. 


D.C.—Capital Traction 
Crump, 35 App.D.C. 169. 


Co. v. 


Co. 


v. | McKinley v. Metropolitan St. R. 
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proaching car was such that he could not have failed 
to see or hear it in time to avert an accident if he 
had used due care in looking or listening, his neg- 
ligence in that respect should not be submitted to 
the jury, but is a question for the court,’* and 
should be disposed of by the direction of a verdict 


Ill.—Chicago Union Traction Co. v. 
Dybvig, 107 11l.App. 644. 


Mo.—Clayton v. Kansas City Rys. 
Go. (App.) 231 S,W. 68; Winn vy. 
Metropolitan St. R. Co., 97 S.W. 547, 
121 Mo.App. 6238. 


N.J.—Knoll v, New Jersey St. Ry. - 
Co., 75 A. 450, 79 N.J.Law 369. 


N.Y.—Edelstein v. Coney Island & 
B. R. Co., 123 N.E. 160, 226 N.Y. 168; 
Miller v. Buffalo & Lake Erie Trac- 
tion Co., 184 N.Y.S. 380, 149 App.Div. 
396; Paladino v. Staten Island Mid- 
land RwiCo., oUt NYS 115.512 App: 
Div. 183; Lamb v. Union R. Co., 109 
N.Y.S. 97, 125 App.Div. 286 [rev on 
facts in 88 N.E. 371, 195 N.Y. 260]; 
Black v. Staten Island Electric R. Co.,~ 
57 N.Y.S. 1112, 40 App.Div. 238; Cohen 
v. Metropolitan St. R. Co., 68 N.Y.S. 
830, 84 Misc. 186. 


N.D.—Acton v. Fargo, etc., St. R. 
Co., 129 N.W. 225, 20 N.D. 434. 


_ Ohio.—Hirsch v. Cincinnati Trac- 
tion Co., 32 OhioCir.Ct. 685; Cleveland, 
etce., Traction Co. v. Fauver, 19 Ohio 
Cir.Ct.N.S, 254. 


Wash.—Baldie v. Tacoma Ry. & 
Power Co., 100 P. 162, 52 Wash. 75. 


86. D.C.—Washington Ry. & Elec- 
tric Co. v. Stuart, 267 F. 632, 50 App. 
D.C. 74 [cert den 41 S.Ct. 63, 254 U.S. 
649, 65 L.Ed. 456]. 


Mass.—Tognazzi v. Milford, etc., St. 
R. Co., 86 N.E. 799, 201 Mass. 7, 21 
L.R.A.N.S. 309. i 


Minn.—Schanno v. St. Paul City 
Ry. Co., 122 N.W. 783, 109 Minn: 43. 


Mo.—Hoodenpyle v. Wells, (App.) 
291 S.W. 520; Barrie v. St. Louis 
att Co., 76 S.W. 706, 102 Mo.App. 


. 


N.J.—Hubbard v. Atlantic Coast 
Electric Ry. Co., 102 A. 632, 91 N.J. 
Law 299. , 


N.Y.—McKinley v. Metropolitan St. 
R. Co., 86 N.Y.S. 461, 91 App.Div. 153> 


Pa.—Tozer v. Altoona, etc., Electric 
R. Co., 45 Pa.Super. 417. 


R.I.—Entwistle v. Rhode Island Co., 
103 A. 625; Brien v. Rhode Island Co., 
99 A. 1026 [den reh 99 A. 761]. 


Wash.—Heath v. Wylie, 186 P. 313, 
109 Wash. 86. 


And see cases infra notes 87, 88. 


[a] Physical facts showing visi- 
bility of car.—(1) Where, in an ac- 
tion for damages by a collision \be- 
tween a car and plaintiff’s wagon, the 
physical facts show that, if plaintiff 
had looked before driving on the 
track, he could have seen the car, his 
testimony that he looked, but did not 
see the car, should be withdrawn from 
the consideration of the jury. Bar- 
rie v. St. Louis Transit Co., 76 S.W. 
706, 102 Mo.App. 87. (2) Where the 
testimony of a person injured by a 
street car, that he looked, and did not 
see its approach, before he started to 
eross the street in front of it, is im- 
peached by uncontroverted physical 
facts, showing that the car was in 
‘plain sight, and he therefore either 
did not look at all, or did not look 
with care, his credibility is not in- 
volved, so as to take the case to the 
jury, and the question of his contribu- 
tory negligence is one for the pours 

ore 
86 N.Y.S. 461, 91 App.Div. 153. 
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for defendant’? or by a nonsuit,’’ unless the evi- 
dence is such as to justify submission to the jury 
of the question of last clear ehance.*® 


[§ 504] (d) Avoidance of Injury from Defect or 
Obstruction in Street. It is ordinarily for the jury, 
in an action against a street railroad company for 
injuries suffered by reason of a defect or obstruc- 
tion in the street, to determine whether or not the 


87. Quinn v. Boston Elevated R. 
Co., 74 N.E. 687, 188 Mass. 473; Pil- 
grim Laundry Company v. Philadel- 
- phia Rapid Transit Co., 56 Pa.Super. 
593; Stafford v. Chippewa »Valley 
Electric R. Co., 85 N.W. 1036, 110 Wis. 
So ke 


[a] hus, where it is shown that 
plaintiff was stooping near the track, 
with his face in the direction from 
which the car came, and could have 
seen it had he looked, and could have 
heard it had he listened, it is proper 
to direct a verdict for defendant. 
Quinn v. Boston Elevated R. Co., 74 
N.E. 687, 188 Mass. 4738. 


88. Riney v. Pacific Hlectric Ry. 
Co., 187 PB. 50, 45 Cal.App. 145; Falco 
v. Allegheny Valley St. R. Co., 112 A. 
40, 269 Pa. 51; Mulvaney v. Pittsburgh 
R. Co., 62 A. 926, 213 Pa. 343; Walsh 
v. Philadelphia Rapid Transit Co., 27 
Pa.Super. 89; Flynn v. Wilkes-Barre, 
ete., Traction Co., 9 Kulp (Pa.) 28. 


89. Salt Lake & U. R. Co. v. Trum- 
bull, 246 F. 806, 159 C.C.A. 108. 


Last clear chance as question for 
jury see infra § 507. 


90. Ala.—Birmingham Ry., Light 
& Power Co. v. Donaldson, 68 So. 596, 
14 Ala.App. 160. 


Ga.—Columbus R. Co. v. Moore, 1138 
S.E. 820, 29 Ga.App. 79. 


-Ill.—Fowler v. Chicago Rys. Co., 
120 N.B. 635, 285 Ill. 196 [aff 207 II. 
App. 430]. 


Minn.—Aubin v. Duluth St. Ry. Co., 
211 N.W. 580, 169 Minn. 342. 


Mo.—Gottschalk v. Wells, 274 S.W. 
399; Law v. City of St. Louis, 239 
S.W. 124, 292 Mo. 384; Smith v. Wil- 
son, (App.) 296 S.W. 10386; Lowe v. 
Metropolitan St. Ry. Co., 130 S.W. 119, 
145 Mo.App. 248. 


N.J.—Bray v. West Jersey & S. R. 
Co., 118 A. 833, 98 N.J.Law 148 [aff 
P16 AS ATL, 


Pa.—Dodson v. Wilkes-Barre Ry. 
Co., 57 Pa.Super. 327. 


Tex.—Tempieton v. Northern Tex- 
as Traction Co., (Civ.App.), 217 S.Ww., 
440 [dism f w jl. 


Contributory negligence of person 
struck by car while crossing tracks at 
defective place as jury question see 
supra § 502 text and note 64 


91. Colo.—Pueblo Electric St. R. 
Co. v. Sherman, 53 BP: 322, 25 Colo. 
114, 71 Am.S.R. 116. 


Conn.—Martin y. Connecticut Co., 
137 A.3750, 106 Conn. 291, 


D.C.—Barstow v. 
Co., 29 App.D.C. 362. 


Ul-=—Posch iv. Chicago R: GCo., 221 
Ill.App. 241; Chicago City R. Co. v. 
Tuohy, 95 Ill.App. 814 [aff 63 N.H. 997, 
196 Ill. 410, 58 L.R.A. 270]. 


Ind.—Citizens’ St. R. Co. v. Hamer, 
62 N.H. 658, 63 N.H. 778, 29 Ind.App. 
426. 

Iowa.—Long y. Ottumwa Ry. & 
Light Co., 142 N.W. 1008, 162 Iowa 11. 


Mda.—Washington, B. & A. Electric 


Capital Traction 
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\ 
R. Co. v. State, 137 A. 484, 153 Ae 


119; State v. Washington, B. & 4 
Hlectric R. Co., 1381 A. 822, 149. Md. 
443; United Rys. & Blectric Co. of 


Baltimore vy. Carneal, 72 A. 771, 110 
Md. 211. 


Mass.—Brennan v. Boston Hlevated 
Ry. Co., 158 N.H. 670, 261 Mass. 318; 
Hanley v. Boston Elevated Ry., 156 
N.E. 532, 259 Mass. 557; Sheehan v. 
Boston & N. St. Ry. Co., 102 N.E. 690, 


215 Mass. 463; Harrington v. Bos- 
ton Blevated Ry. Co., 101 N.E. 977, 
214 Mass. 563; Angelary v. Spring- 


field St. Ry. Co., 99 N.E. 970, 213 Mass. 
110; Goldberg v. Boston Elevated Ry. 
Co., 98 N.E. 676, 212 Mass. 13; Hen- 
nessey v. Boston Elevated Ry. Co., 
98 N.E. 578, 211 Mass. 524; Breen v. 
Boston Elevated Ry. Co., 98 N.E. 511, 
211 Mass. 519; Purcell v. Boston El- 
evated Ry. Co., 97 N.E. 626, 211 Mass. 
79; Mullen v. Boston Elevated Ry., 
95 N.E. 391, 209 Mass. 79; Burns v. 
Worcester Consol. St. Ry. Co., 78 N. 
E. 740, 193 Mass. 63; Sullivan v. Bos- 
ton EIXR. Co:., 78 N.B. 382, 192 Mass. 
37; McDermott v. Boston El. R. Co., 
68 N.E. 34,184 Mass. 126, 100 Am.S.R. 
548; Aiken v. Holyoke St. R. Co., 61 
N.E. 557, 180 Mass. 8. 


Mo.—Mullin v. St. Louis Transit 
Co., 94 S.W. 288, 196 Mo. 572; Rusch- 
enberg v. Southern Electric R. Co., 61 
S.W. 626, 161 Mo. 70; Ebert v. Metro- 
politan St. Ry. Co., 160 S.W. 34, 174 
Mo.App. 45; Fry v. St. Louis Transit 
Co., 85 S.W. 960, 111 Mo.App. 324. 


N.J.—Keenan v. Public Service Ry. 
Go§.. 906 A. 8 273585 2 INI. Law» 6395 
Ritscher v. Orange & P. V. Ry. Co., 75 
A. 209, 79 N.J.Law 462; Fogarty v. 
Jersey City, €tc., St. R. Co., 69 A. 964, 
76 N.J.Law 459; Vogel v. North Jer- 
ae St. R. Co., 54 A. 563, 69 N.J.Law 


N.Y.-—Smith v. Rochester R. Co., 91 
N.E. 1120, 197 N.Y. 600; McCann v. 
Sixth Ave. R. €o:., 23 N.B. 164, 117 
N.Y. 505, 15 Am.S.R. 539; Lander v. 
International Ry. Co., 203 N.Y.S. 625, 
208 App.Div. 551; McFarland vy. El- 
mira Water, Light & R. Co., 120 N.Y. 
S. 292, 186 App.Div. 194; Robinson v. 
Metropolitan St. R. Co., 86 N.Y.S. 442, 
91 App.Div. 158 [aff-72 N.B. 1150, 179 
N.Y. 593]; Sullivan v. Union R. Co., 
81 N.Y.S. 449, 81 App.Div. 596 [aff 
697 NB. 1130-177 N.Y 52573, Pinder 
v. Brooklyn Heights R. Co., 72 N.Y. 
S. 1082, 65 App.Div. 521 [rev on the 
facts in 66 N.H. 405, 173 N.Y. 519]; 
Goldstein v. Dry Dock, ete., R. Co., 71 
N.Y.S. 477, 85 Mise. 200. 


Ohio.—Miller v. Cincinnati Traction 
Cos, d OhioN.P.N.S. 489. 


Or.—Dubiver v. City R. Co., 74 P. 
915) T6eP. 693,144 Ors 227, 


Pa.—Bradican v. Scranton Ry. Co., 
103 A, 1018, 260 Pa. 555; Lonabaugh 
v. Pittsburgh Rys, Co., 95 A. 316, 250 
Pa. 42; Hestonville Pass. R. Co. y. 
Grey, 1 Walk, 513. 


Tex.—Ferrell v. Beaumont Trac- 
tion Co., (Commn.App.) 235 S.W. 531 
[rev (Civ.App.) 207 S.W. 654]; North- 
ern Texas Traction Co. v. Thetford, 
(Civ.App.) 28 S.W.(2d) 906; San An- 
tonio Traction Co. v. Young, (Civ. 
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injured person exercised due care for his own safety 
to avoid injury from such defect or obstruction.®° 


[§ 505] (e) Contributory Negligence of Children 
and Persons under Disability. 
in an action against_a street railroad company, to 
determine whether a child®! or a person laboring 
under a physical or mental disability,?? injured by 
the operation of a street car, was exercising due 


It is for the jury, 


App.) 141 S.W., 572;3,Citizens’ Ry. Co. 
v. Robertson, 125 S/W. 343, 58 Tex.Civ. 
App. 566. 


And see cases passim infra notes 
95-98 


[a] Where facts would conclusive- 
ly show negligence on paxt of adult. 
The negligence of a _ thirteen-year- 
old boy of. average intelligence, 
alighting from a moving street car, 
is, when the facts would have conclu- 
sively shown negligence had he been 
an adult, a question for the jury. 
Pueble Electric St. R. Co. v. Sherman, 
+e a22,25 Colo, 114 Fl Am SR: 
116. 


Contributory negligence of child as 
jury question in actions for injuries 
generally see Parent and Child § 129. 


92. U.S.—Egan v. Middlesex, etce., 
St. R. Co., 212 F. 562 [aff 214 BE. 747, 
13% (C:G.A.'953 030: Hovden:.| vir Seattle 
Electric .Co., 180 F. 487 [aff 190 F. 7, 
1 CsCl A. Seo th 


Iowa.—Perjue v. Citizens’ Electric 
sight; ete, Co.,109%N.W.. 280; 2430: 
Iowa 710. 


N.H.—Ledoux v. Hudson, ete., Elee- 
tric R. Co., 74 A. 874, 75 N.H. 598. 


N.J.—Butelli v. Jersey City, ete, 
Breceate R. Co., 36 A. 700, 59 N.J.Law 


N.Y.—Mills y. Brooklyn City R. Co., 
30 N.Y.S: 532, 10 Mise. 1 [aff 45 N.E. 
1133, 151 N.Y. 629]. 


Ohio.—Cleveland Ry. Co. v. Dura- 
lia, 165 N.E. 358, 30 OhioApp. 389; 
Cleveland R. Co. vy. Nicholson, 11 Ohio 
App. 424. 


Tex.—Fontana v. Port Arthur Trac- 
tion Co., (Civ.App.) 235 S.W. 1098. 


And see cases passim infra notes 
95-98. 


[a] Aged person.—(1) Where a 
man seventy years old attempts to 
cross the street in front of a horse 
car about sixty feet from the cross- 
ing, and is injured by the ear, it isa 
question for the jury whether he was 


negligent. Mills v. Brooklyn City R. 
Co., 30 N.Y.S. 532; 10 Misc. 1 faff 45 
NE 1138, TO UN Y., 62992 - 29> DHS 


negligence of a man eighty-nine years 
of age, who failed to notice the ap- 
proach of a street car until the dan- 
ger therefrom was imminent and was 
then unable to move quickly enough 
to avoid injury, is for the jury. Per- 
jue v. Citizens’. Electric Light, ete., 
Co., 109 N.W. 280, 131 Iowa 710. 


[b] Deaf person.—(1) Whether 
one slightly deaf, walking on a street 
car track in the direction in which the 
cars ran, was negligent in failing” to 
watch for the car or to receive notice 
of its coming, is a question for the 
jury. Buttelli v. Jersey City, etc., 
Electric R. Co., 36 A..700, 59 N.J.Law 
302. .(2) Where a deaf and dumb per- 
son used a street car track instead of 
the main part of the street as a walk- 
way, when the street, which carried 
much traffic, was used by fast-moving 
motor vehicles, it is a question of 
fact as to which place was the safer 
for him. Fontana v. Port Arthur 
Traction Co., (Tex.Civ.App.) 235 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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care for his own safety, or was guilty of contrib- 
utory negligence, under the circumstances existing at 
the time and place of the accident, and in view of 
his age, intelligence, and ability, unless the evidence 
clearly shows that he acted in disregard of the de- 
gree of prudence reasonably to be expected of one 
of his years, experience, and capacity,®® or unless 
there is no evidence of contributory negligence,°+* 
in which ease the question should not be submitted 
to the jury. Thus it is ordinarily a question for 
the jury whether, in the particular case, such child 
or other person was capable of exercising judgment 
and discretion for his own protection,®® or was neg- 


1098. (3) Where, in an action for in- 
juries while crossing an electric rail- 
road track, it appears that plaintiff 
looked at the clock before starting 
and learned that it was past car time, 
that she was quite deaf, that before 
starting to ¢ross the track she looked 
and saw no car, and that unless it had 
been running at an unusual speed she 
could have crossed in safety, the 
question of her negligence is for the 
jury. Ledoux v. Hudson, P. & S. Elec- 
tric Ry. Co., 74 A. 874, 75 N.H. 598. 


[c] Intoxicated person.—(1) Where 
one injured by a street car was in- 
toxicated at the time of the injury 
his negligence is ordinarily for the 
jury. Egan v. Middlesex, etc., St. R. 
Co 2A 2eN 562 bath 24 R747. 1380 C. 
C.A. 53]. (2) Where one injured by a 
street car was, prior to and at the 
time of the accident, under the in- 
fluence of liquor, it is a question for 
the jury whether under the circum- 
stances he exercised or was capable 
of exercising ordinary care. Cleve- 
land R. Co. v. Nicholson, 11 OhioApp. 
424, 


[d] Automobile driver having only 
one arm.—lIt is for the jury to deter- 
mine whether a person having only 
one arm was guilty of negligence, 
contributing to his injury by a street 
ear, in driving his automobile at 
night on slippery tracks. Cleveland 
R. Co. v. Duralia, 165 N.E. 358, 30 
OhioApp. 389. 


[e] Person of low intelligence.— 
Where a person injured by a street 
ear is shown to be of low intelligence, 
the question whether or not his acts 
at and before the time of the accident 
constituted contributory negligence is 
for the jury, although if done by a 
person of ordinary intelligence and 
understanding such acts would be 
negligence as a matter of law. Hov- 
den v. Seattle Electric Co., 180 F. 487 
[aff 190 F..7, 111 C.C.A. 191]. 


93. Fitzhenry v. Consolidated 
Traction Co., 46 A. 698, 64 N.J.Law 
674; Byrnes v. Brooklyn Heights R. 
Co., 133 N.Y.S. 243, 148 App.Div. 794. 
See Wills v. Ashland Light, etc., R. 
Co., 84 N.W. 998, 108 Wis. 255 (hold- 
ing that where a boy, killed by being 
run over by a street car, was fourteen 
years old, intelligent, and well grown, 
it was error to submit to the jury the 
issue whether he was of sufficient 
age, capacity, and experience to un- 
derstand the danger of going on the 
track without looking and listening, 
to the same extent as a grown per- 
son, since it was not an issuable 
fact). 


94, Galveston Electric Co. v. Han- 
sen, (Tex.Civ.App.) 7 S.W.(2d) 934 
[rev on other grounds (Commn.App.) 
15 S.W.(2da) 1022]. 


95. Ill.—East St. Louis Electric 
St. R. Co. v. Burns, 77 Ill.App. 529. 


Ind.—Citizens’ St. R. Co. v. Hamer, 
62 N.E. 658, 63 N.E. 778, 29 Ind.App. 
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the track. 


426. 


Kan.—Consolidated City, ete., R. 
Co. y. Carlson, 48 P. 635, 58 Kan. 62. 


N.J.—Vogel v. North Jersey St. R. 
Co., 54 A. 563, 69 N.J.Law 219; Markey 
v. Consolidated Traction Co., 46 A. 
573, 65 N.J.Law 82: [aff 48 A. 1117, 
65 N.J.Law 682]. 


N.Y.—Goldstein v. Dry Dock, etc., 
Rie Con tiaNaY Se 44-1) obs Mase. 2008 
Block v. Harlem Bridge, ete., R. Co., 
9 N.Y.S. 164, 55 Hun 607. 


Pa.—Wechsler y. Pittsburgh Rys. 
Cor 93) 2An 19,247 Pas 96. 


[a] Thus it is for the jury to de- 
termine whether a boy ten years old 
knows the danger of placing himself 
on a Street car track in front of a car. 
Consolidated Cfty, etc., R. Co. v. Carl- 
son, 48 P. 635, 58 Kan. 62. 


96. Angelary v. Springfield St. Ry. 
Co., 99 N.E. 970, 213 Mass. 110; Bi- 
sogno v. New York Rys. Co., 185 N. 
Y.S. 411, 194 App.Div. 316 [appeal 
dism 135 N.E. 947, 233 N.Y. 629]; 


, 


‘| Griffiths v. Metropolitan St. R.. Co., 


71 N.Y.S. 406, 68 App.Div. 86, 32 N.Y. 
Civ.Proc. 184 [rev on other grounds 
63 N.E. 808, 171 N.Y. 106, 33 N.Y.Civ. 
Proc. 106]; Iaquinta v. Citizens’ Trac- 
tion Co., 30 A. 1131, 166 Pa. 63; Craw- 
ford v. Charleston-Isle of Palms 
Traction Co., 120 S.E. 381, 126 S.C. 
447, 


Contributory negligence in standing 
on or near track as question for jury 
in general see supra § 502. 


97. Cal. Mayne v. San Diego 
Electric Ry. Co, 175 P. 690,179 Cal. 
nNerhs34 


Ill. Names v. Chicago City R. Co., 
180 Ill.App. 4838. 


Ind.—Citizens’ St. R. Co. v. Hamer, 
62 N.E. 658, 63 N.E. 778, 29 Ind.App. 
426. : 


Iowa.—Long v. Ottumwa Ry. & 
Light Co., 142 N.W. 1008, 162 Iowa, 11. 


Ky.—Louisville Ry. Co. v. Broad- 
dus’ Adm’r, 202 S.W. 654, 180 Ky. 298. 


Me.—Hasty v. Cumberland County 
Power & Light Co., 132 A. 521, 125 Me. 
229. 


Mass.—Winslow v. Boston Elevat- 
ed Ry. Co., 161 N.E. 874, 264 Mass. 
15; McCoy v. Boston Hlevated Ry. 
Co., 143 N.E. 898, 249 Mass. 12; Beale 
vy. Old Colony St. R. Co., 81 N.E. 867, 
196 Mass. 119. 


Minn.—Pickell v. St. Paul City Ry. 
Co., 139 N.W. 616, 120 Minn. 340. 


Mo.—Campbell v. St. Louis, ete., 
R. Co., 75 S.W. 86, 175 Mo. 161; Hoag- 
land v. Dunham, (App.) 186 S.W. 1145. 


N.Y.—Costello v. Third Ave. R. Co., 
55 N.E. 897, 161 N.Y. 317; Myers v. 
Brooklyn Heights R. Co., 167 N.Y.S. 
717, 180 App.Div. 217; Drusky_ vy, 
Schenectady Ry. Co., 149 N.Y.S. 762, 
164 App.Div. 406; Quinlan v. Rich- 
mond Light & R. Co., 117 N.Y.S. 641, 


[§ 506] (f) Acts in Emergencies. 
for injuries resulting from the operation of a street 
railroad, it is ordinarily for the jury to determine 
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ligent in being on or near the track,®® or in crossing 
or attempting to cross the track or the street in 
which it was laid,®’? or with regard to looking or 
listening for an approaching ear.?s 
a child, it is also ordinarily for the jury to deter- 
mine whether or not he was properly allowable on 
the street unattended,®® and whether the parent or 
custodian of the child was guilty of contributory 
negligence in allowing him to wander onto or near 


In the case of 


In an action 


133 App.Div. 402; 
Dock; <eteye R.Conw982 N: Yes. nose lee 
App-Div. 4; Levine v. Metropolitan 
St. R,-Co., 80 N.Y.S. 48,78 App.Div. 
426 Catt, 69°N.B. 1125, 17 VN. Yacpeou: 
Finkelstein v. Brooklyn Heights R. 
Co.; 64 N:Y.S. 1915; 51 VAppiDive 2875 
Keenan v. Brooklyn City R.. Co., 29 
N.Y.S. 325, 8 Mise. 601 [rev on other 
grounds 40 N.E. 15, 145 N.Y. 348]; 
4wirn v..Joline, 122 N.Y.S. .231, 233; 
Levy v. Dry Dock, ete., R. Co., 12 N. 
Y.S. 485; Block v. Harlem Bridge, 
etec., R. Co., 9 N.Y.S. 164; Silberstein 
v. Houston, etc., R: Co., 4 N-Y¥.S. 843 
[rev on other grounds 22 N.E. 951, 
LLU ONY. 29:3 1h : 


Tex.—H] Paso Electric Ry. Co. v. 
Allen, (Civ.App.) 208 S.W. 739. 


Wis.—Van Salvellergh v. Green 
Bay Traction Co., 111 N.W. 1120, 132 
Wis. 166. 


Contributory negligence in cross- 
ing track as jury question in general 
see supra § 502. 


98. Conn.—Lederer v. Connecticut 
Coy 111 A.’ 785, 95° Conn. 520; 


Ill.— Quincy Horse R., ete., Co. v. 
Gnuse, 38 Ill.App. 212 [rev on other 
grounds 27 N.E. 190, 137 Ill. 264]. 


Kan.—Consolidated, ete., R. Co. v. 
Wyatt, 52°P.°98, 59° Kan. 772: Con- 
solidated City, etc., R. Co. v. Carlson, 
48 P. 635, 58 Kan. 62. 


Mass.—Angelary v. Springfield St. 
Ry.2€o., 99° N.Ey'970,42138.Mass, 110; 
McDermott v. Boston El. R. Co., 68 
N.E. 34, 184 Mass. 126,100 Am.S.R. 
548; Rosenberg v. West End St. R. 
Co., 47 N.E. 435, 168 Mass. 561. 


Mo.—Deschner v. St. Louis, ete., 
R. €o., 98 S.W. 737, °200° Mol- 310: 
Campbell v. St. Louis, ete., R. Co., 75 
S.W. 86, 175 Mo. 161; Butler v. Metro- 
politan, St.* Ri, Coiy.93\ Siw. 877, 17 
Mo.App. 354. 


N.Y.—Nowakowski v. New York & 
North Shore Traction Co., 114 N.E. 
1042, 220 N.Y. 51; Plunkett v. Brook- 
lyn Heights R. Co., 114 N.Y.S. 276, 
129 App.Div. 572 [aff 92 N.E. 1098, 
198 N.Y. 568]. 


Wash.—Mitchell v. Tacoma R., etce., 
Co., 43 P. 528, 13 Wash. 560. 


Contributory negligence as _ to 
looking or listening as jury question 
in general see supra § 503. 


99. Levin v. Metropolitan St. R. 
Co., 41 S.W. 968, 140 Mo. 624; Lhowe 
v. Third Ave. R. Co., 36 N.Y.S. 4638, 14 
Misc. 612. 


1. Sullivan v. Boston Hl. R. Co., 78 
N.E. 382, 192 Mass. 37;. Wabnich v. 
Dry Dock, jetc., RR. Co; 98 Noes! a3 85 
112 App.Div. 4; Henne v. People’s St. 
R. Co., 1 Pa.Super. 311, 38 Wkly.N.C. 
205s 


Negligence of parent or custodian 
as jury question in actions for injury 
to child in general see Parent and 
Child § 129. 


Wabnich v. Dry 


uy 
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whether acts done by the injured person in an emer- 
gency or situation of sudden peril constitute con- 
tributory negligence, under the facts of the partic- 


ular case.” 


[§ 507] (7) Last Clear Chance. In an action for 
injuries resulting from the operation of a street 
railroad, the questions whether, notwithstanding neg- 


2. Ala.—Bradley v. Powers, 106 het 
799, 214 Ala. 122. 


Ga.—Bryant v. Georgia Ry. & ee 
er Co., 134 S.E. 319, 162 Ga. 511 [rev 
130 S.E. 370, 34 Ga. App. 488 (vacated 
134 S.E. 325, 35 Ga.App. 655)]; Dabbs 
v. Rome ie ete., Co., 69 S.E. 38, 8 
Ga.App. 350. 


Ill.—South Chicago City R. Co. v. 
Kinnare, 75 N.E. 179, 216 Ill. 451 [aff 
pha/ew ube App. 1, 96 Til. App. 210]; Miller 
v. Chicago R. Co., 223 Ill.App. 122. 


Ind.—Dieckman vy. Louisville’ & I. 
‘Traction Co., 89 N.E. 909, 91 N.E. 179, 
46 Ind.App. 11. 


Mass.—Bousquet v. Worcester Con- 
Sol. St. Ry. Cox /102)°N.B 907) 216 
Mass. 538; Meysht v. Boston Hlevat- 
ed Ry. Co., 96 N.E. 666, 210 Mass. 341. 


Mich.—Reichle v. Detroit United 
Ry., 168 N.W. 972, 203 Mich. 276; 
Weitzel v. Detroit United Ry., 152 
N.W. 931, 153 N.W. 831, 186 Mich. 7. 


Mo.—Stussy v. Kansas City Rys. 
Co., (App.) 228 S.W. 531; Byerley v. 
Metropolitan St. Ry. Co., 158 S.W. 
413, 172 Mo.App. 470. 


N.J.—Chiapparine v. Public Serv- 
ine Ry. Co., 103 A. 180, 91 N.J.Law 
581. 


N.Y.—Unger v. Belt Line Ry. Corp., 
169 N.Y.S. 1024, 182 App.Div. 695; 
Healy v. Warwick, 174 N.Y.S. 632. 


Pa.—Weiss v. Pittsburgh Rys. Co., 
1520 A: *674;.-301 Pas 5395" Nik! v. 
Wilkes-Barre Ry. Co., 72 Pa.Super. 11. 


R.I.—Leary v. United Electric Rys. 
Co., 125 ‘A. 217, 46 R.I. 100 [rearg 
den 125 A. 927]. 


Wash.—Grissom vy. City of Seattle, 
212 BP. 264, 123 Wash. 131 


Negligence in failing to abandon 
vehicle when danger is imminent as 
jury question see supra § 502. 


8. U.S.—Tutweiler v. Lowery, 279 
F. 479. 


Ala.—Mobile Light & R. Co. v. 
Gadik, 100 So. 837, 211 Ala. 582; Ross 
v. Brannon,’ 73 So. 439,198 Ala. 124; 
Mobile Light & R. Co. v. Fuller, 92 
So. 89, 18 Ala.App. 301; Armour & 
Co. v. Alabama Power Co., 84 So. 
628, 17 Ala.App. 280. 


Ark.—Pine Bluff Co. v. Webb, 213 
S.W. 395, 139 Ark, 251. 


Cal.—Berguin v. Pacific Electric 
VL COs wenOs. Gb. i220) a Oow Gaede 
Darling v. Pacific Electric Ry., 242 
P. 708, 197 Cal. 702; Nicolai v. Pacific 
BDlectrie “Ry. Co:,° 267 Pl 758; 92° Cal, 
App. 100; Driscoll v. California Street 
Cable R. Co., 250 P. 1062, 80 Cal.App. 
208; Unger v. San Francisco-Oakland 
Terminal Rys., 214 P. 510, 61 Cal.App. 
125; Arbunich v. United Railroads of 
oer Francisco, 152 P. 51, 28 Cal.App. 


Conn.—Curtis v. Bristol & Plain- 
ville Plectric Co., 128 A. 517, 102 Conn, 
238; Smith v. Waterbury & Milldale 
Tramway Co., 121 A. 878, 99 Conn. 446; 
Omiccioli v. "Connecticut Co., ‘115 A. 
475, 96 Conn. 716; Nichols v. Connect- 
icut Co., 83. A. 1022, 85 Conn. 710, 


D.C.—Washington Ry. & Blectric 
Co. v. Stuart, 50 App.D.C. 74, 267 F. 
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ligence on the part of the injured person in getting 
into a position of peril, defendant’s servants could 


have avoided the injury by the exercise of reason- 


able care and diligence, and hence whether or not 


pee [cert den 41 S.Ct. 68, 254 U.S. 649, 
65 L.Ed. seal Hawley v. Columbia R. 
Cos 25) App: D:Cei. 


Ind.—Waters v. Indianapolis Trac- 
tion & Terminal Co., 113 N.E. 289, 185 
Ind. 526; Croly v. Indianapolis Trac- 
tion & Terminal Co., 115 N.E. — 63 
Ind.App. 663. 


Iowa.—Carr v. Interurban Ry. co: 
181 N.W. 277, 191 Iowa 501; Bensing 
v. Waterloo, C. F. & N. Ry. Cox LETS 
N.W. 835, 190 Iowa 1232; Barry v. 
Burlington R., ete., Co., 93 N.W. 68, 
95 N.W. 229, 119 Iowa 62. 


Ky.—Louisville Ry. Co. v. Thorn- 
berry, 246 S.W. 812, 197 Ky. 272; 
Louisville Ry. Co. v. Broaddus’ Adm’r, 
202 S.W. 654, 180 Ky. 298. 


Md.—United Rys. & Electric Co. of 
Baltimore v. Kolken, 78 A. 383, 114 
Md. 160. 


Mich.—Golob v. Detroit United Ry., 
199 N.W. 639, 228 Mich. 201; Weitzel 
v. Detroit United Ry., 152 N.W. 931, 
153 N.W. 831,:186 Mich. 7; King v. 
Grand Rapids Ry. Co., 148 N.W. 36, 
176 Mich. 645; Danieds v.. Bay City 
Traction, etc., Co., 107 N.W. 94, 143 
Mich. 493. 


Mo.—McGowan v. Wells, 24 S.W. 
(2d) 633; Highfill v. Wells, 16 S.W. 
(2d) 100; Schroeder v. Wells, 276 S. 
W. 60, 310 Mo. 642; Shields v. Kansas 
City, Rys. Co., 264 S.W. 890; Mon- 
tague v. Missouri & K, I. R. Co., 264 S. 
W. 818, 305 Mo. 269; Miller v. Kansas 
City Rys. Co., 233 S.W. 1066; Hill v. 
Kansas City Rys. Co., 233 S.W. 205, 
289 Mo. 193; Hale v. St. Joseph Ry., 
Light, Heat & Power Co., 230 S.W. 
113, 287 Mo. 499; Griggs v. Kansas 
City Rys. Co., 228 S.W. 508; Bryant 
v. Kansas City Rys. Co., 228 S.W. 472, 
286 Mo. 342; Pennington v. Kansas 
City Rys. Co., 223 S.W. 428, 284 Mo. 
1; Lyons v. Metropolitan St. Ry. Co., 
161 S.W. 726, 253 Mo. 148, Ann.Cas, 
1915B 508; Ellis v. Metropolitan St. 
Ry.» Co.,, 188. S.W. 28, 234 Mo. 657; 
Waddell v. Metropolitan St. Ry. Co., 
111 S.W. 542, 213 Mo. 8; Freeman vy, 


Kansas City Public Service Co., 
(App.) 30 S.W.(2d) ee Estes v. 
Kansas City, C. C. & §S I RyeCor, 


(App.). 23 S.W.(2a) 133: Haller v. 
Kansas City Public i Co., 
(App.) 17 S.W.(2d) 392; Finley v. 
Wells, (App.) 14 S.W.(2d) 475; Perry 
Vv. Fleming, 296 S.W. 167, 221 Mo. App, 
1071; Zlotnikoff v. Wells, 295. S.W. 
129, 220 Mo.App. 869; Anth v. Wells, 
(App.) 285 S.W. 768; Vitale v. Wells, 
(App.) 285 S.W. 522; Larkin v. Wells, 
(App.) 278 S.W. 1087; Myer v. Wells, 
(App.) 277 S.W. 585 [op quashed on 
other grounds Daues, 285 S.W. 986, 
315 Mo, 186]; Potashnick v. Wells, 
(App.)| 273 S.W. 777; Mazzola_v. 
Wells, (App.) 270 S.w. 412; Moll v. 
Wells, (App.) 270 S.W. 154; Finn v. 
United Rys. Co. of St. Louis, (App.) 
267 S.W. 416; Thomas v. Wells, 
(App.) 267 S.W. 46; Hoff v. Wells, 
(App.) 266 S.W. 1027; Shutz v. Wells, 
(App.) 264 S.W. 479+ Lambert v, 
Wells, (App.) 264 S.W. 37; McBride 
v. Wells, (App.) 263 S.W. 469; Ander- 
sen v. Wells, (App.) 261 S.w. 952; Ca- 
pone v. Wells, (App.) 261 S.W. 945; 
Phillips v, East St. Louis & S. Ry. 
Co., (App.) 260 S.W. 766; Graupner 
v. Wells, 260 S.W. 521, 214 Mo.App. 


they were negligent in failing so to do, are ordi- 
narily for the jury,* except where there is no suf- 
ficient evidence of any such opportunity to avoid 


163; Bosley v. Wells, (App.) 260 
S.W. 125; Carl v. East St. Louis & 
S. Ry. Co., (App.) 258 S.W. 72; Spring- 
gate v. United Rys. Co. of St. Louis, 
(App.) 253 S.W. 478; Loehr v. Wells, 
(App.) 253 S.W. 461; Alexander v. 


Springfield Traction Co., 249 S.W. 
971, 215 Mo.App. 427; Goggin v. 
Wells, (App.) 249 S.W. 702; Nolan v. 


Kansas City Rys. Co., (App.) 247 S. 
W. 429; Schmitter v. United Rys. Co. 
of St. Louis, (App.) 245 S.W. 629; 
Dickens v. Wells, (App.) 245. S.W. 
568; McDonald v. United Rys. Co. of 
St. ‘Louis, 245 S.W. 559, 211 Mo.App. 
149; Biermann v. United’ Rys. Co. of 
St. Louis, (App.) 244 S.W. 94; Strut- 
man v. United Rys. Co. of St. Louis, 
(App.) 238 S.W. 817; Hahn v. United 
Rys. Co. of St. Louis, (App.) 238 S. 
W. 529; Freyman v. United Rys. Co. 
of St. Louis, (App.) 236 S.W. 902; 
Huckshold y. United Rys. Co. of St. 
Louis, (App.) 234 S.W. 1072 [transf 
226 S.W. 852, 285 Mo. 497]; Smith v. 
Kansas City Rys. Co., 232 S.W. 261, 
208 Mo.App. 139; Lane v. Kansas 
City Rys. Co., (App.) 228 S.W. 870; 
Case v. Jefferson City Bridge & Trans- 
it Co., (App.) 221 S.W. 801; Bryant 
v. Kansas City Rys. Co., (App.) 217 
S.W. 632; Sherman v. United Rys. Co. 
of St. Louis, 214 S.W. 223, 202 Mo. 
App. 39; King v. Kansas City Rys. 
Co., (App.) 204 S.W. 1129; Martin v. 
Kansas City Rys. Co., (App.) 204 S.W. 
589; Draper v. Kansas City Rys. Co., 
203 S.W. 646, 199 Mo.App. 485; Rice 
v. Jefferson City Bridge & Transit 
Co., (App.) 186 S.W. 568; Nufer v. 


Metropolitan St. Ry. Co., (App.) 182 


S.W. 792; Ingino v. Metropolitan St. 
Ry. Co., (App.) 179 S.W. 771; Michaels 
v. Harvey, (App.) 179 S.W. 735; 
Quinley v. Springfield Traction Co., 
165 S.W. 346, 180 Mo.App. 287; Bor- 
ders v. Metropolitan St. Ry. Co., 153 
S.W. 72, 168 Mo.App. 172; Flynn v. 
Metropolitan St. Ry. Co., 148 S.W. 122, 
166 Mo.App. 182; McDonald v. Metro- 
politan St. Ry. Co., 147 S.W. 1130, 164 
Mo.App. 111; McGee v. St. Joseph Ry., 
Light, Heat & Power Col, 133" Saws 
1194, 153 Mo.App. 492; Parrish v. 
Metropolitan St. Ry. Co., 126 S.W. 767, 
140 Mo.App. 700; Dahmer v. Metro- 
politan St. Ry. Co., 118 S.W. 496, 136 
Mo.App. 443; Cole v. Metropolitan 
Sty R= Gos 113 S.W. 684, 133 Mo.App. 
440; Funck v. Metropolitan St. Ry. 
Co., 113 S.W. 694, 133 Mo.App. 419; 
Bensiek v. St. Louis Transit Co., 102 
Sows e872) 426 Mo.App. 121; Wallack 
v. St. Louis Transit o., 100 S.W. 496, 
123 Mo.App. 160; Cole v. Metropolitan 
SE Ry. Co. nae S.w. 555, 121 Mo.App. 
605; McAndrews v. St. Louis, ete., 
Eve Co., 83 Mo.App. 283; Shanks vy. 
Springfield Traction Co., 74 S.W. 386, 
101 Mo.App. 702. 


N.H.—uee v. Hustis, 111 A. 627, 79 
N.H. 484; Hardy vy. Manchester St. 
Ry., 86 A. 25157 RaeNG Ed ake 


N.C.—Buffalo v. Carolina Power 
Light Co., 104 S.E. 161, 180 N.c. B16, 
Smith v. Charlotte Blectric Ry. Co. 
92 S.E. 382, 173 N.C. 489; Ingle v. 
Asheville Power & Light Co., 90 S.E. 
953, 172 N.C. 751; Norman v. Char- 
lotte Electric Ry. Co., 83 S.E. 835, 167 
N.C. 533, Ann.Cas.1916E 508. 


N.D.—Welch v. Fargo & M. 


St. 
Co., 140 N.W. 680, 24 N.D. 463. a Eee 


For later cases, developments and changes in the law see Annotations, same title and section number 
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§§ 507-509] 


the injury or of want of due care in attempting so 


to do.* 


[§ 508] (8) Willful, Wanton, or Reckless Injury. 
In an action against a street railroad company for 
injuries resulting from the operation of its cars or 
road, it is for the jury to determine whether the 
conduct of defendant or its servants at the time and 
place of the accident was such as to make it guilty 
of willfulness, wantonness, or recklessness,* or gross 
negligence,® in causing the injury complained of, 
unless there is no evidence which would support a 


Ohio.—Cleveland Ry. Co. v. Duralia, 
165 N.E, 358, 30 OhioApp. 389; Hirsch 
v. Cincinnati Traction Co., 32 Ohio 
CiIn@ts 1685: 


Okl1.—Pittsburg County Ry. Co. v. 
Campbell, 236 P. 27; .110 Okl. 79; 
Muskogee Electric Traction Co. v. 
‘Tanner, 220 P. 655, 93 Okl. 284. 


R.1.—Rivera v. United Electric Rys. 
Co., 151 A. 130; Rooney v. United 
Electric Rys. Co., 134 A. 7, 47 R.I. 478; 
Cascambas v. Swan, 117 A. 431, 44 RI. 
364; Strongoli v. Receivers of Rhode 
Island Co., 113 A. 655; Melone v. 
Rhode Island Co., 112 A. 426; Morri- 
son v. Rhode Island Co,, 104 A. 71, 41 
R.I. 474 [reh den 99 A. 609]. 


Tex.—Texas Electric Ry. Co. v. 
Texas Employers’ Ins. Ass’n, (Civ. 
App.) 9 S:W.(2d) 185; McCallum v. 
Houston Electric Co., (Civ.App.) 280 
S.W. 342; Texas Electric Ry. v. Couts, 
(Civ.App.) 250 S.W. 266; Houston 
Electric Co. v. Schmidt, (Civ.App.) 
203 S.W. 617; El Paso Electric Ry. 
Co. v. Davidson, (Civ.App.) 162 S.W. 


937; Galveston Electric Co. v. An- 

tonini, (Civ.App.) 152 S.W. 841. 
Va.—Ellisen v. Hampton & L. F. 

EUV OO. el Doi. Bas 20a, DAV ob 9; 


Virginia Ry. & Power Co. v. Wel- 
Jons, 112 S.E. 843, 133 Va. 350; Nor- 
folk & P. Traction Co. v. Forrest’s 
Adm’x, 64 S.H. 1034, 109 Va. 658. 


Wash.—Park v. City of Seattle, 293 
P. 714, 159 Wash. 533; Zettler v. City 
of Seattle, 279 P. 570, 153 Wash. 179; 
Reese v. Tacoma Railway & Power 
Co., 268 P. 599, 148 Wash. 207; Nor- 
ton v. City of Seattle, 194 P. 373, 113 
Wash. 408. 


Ont.—Ontario Hughes-Owens, Ltd., 
v. Ottawa Electric R. Co., 40 Ont.L. 
614. 


4 Conn.—Budaj v. Connecticut Co., 
143 A. 527, 108 Conn. 474; Oddwycz 
v. Connecticut Co., 142 A. 406, 108 
Conn, 71. 


Iowa.—Baker v. Des Moines City 
Ry. Co., 202 N.W. 762, 199 Iowa 1256. 


Md.—State v. Washington, B. & A. 
Electric R. Co., 131 A. 822, 149 Md. 
443. 


Mich.—Wortman vy. Detroit United 
Ry., 187 N.W.: 3838, 218 Mich. 119; 
Hildebrandt v. Detroit United Ry., 
167 N.W. 29, 200 Mich. 52. 


Mo.—Driscoll v. Wells, 29 S.W.(2d) 
50; Markowitz v. Metropolitan St. 
85 S.W. 351, 186 Mo. 350, 69 

; St. Louis 


Papamichael v. Wells, (App.) 33 S.W. 
(2d) 1058; McGuire v._ Springfield 
Traction Co., (App.) 30 S.W.(2d) 794; 
Hawkins v. Wells, (App.) 297 S.W. 
193; Siegel v. Wells, 287 S.W. 775 
[record quashed on other grounds sub 
nom. State v. Daues, 300 S.W. 272, 
318 Mo. 256]; Bosley v. Wells, (App.) 
260 S.W. 125; Dempsey v. City Light 
& Traction Co., (App.) 256 S.W. 155; 
Ross v. Wells, (App.) 255 S.W. 952; 
Rowe v. United Rys. Co. of St. Louis, 
247 S.W. 443, 211 Mo.App. 526; Dra- 
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finding of willfulness or gifoss negligence, in which 


case the question should not be submitted to the 


cident.§ 


per v. Dunham, (App.) 239 S.W. 883; 
Goldsworth v. United Rys. Co. of St. 
Louis, 238 S.W. 814, 209 Mo.App. 348; 
Finn v. United Rys. Co. of St. Louis, 
(App.) 237 S.W. 883. 


N.H.—Olsen v. Boston & M. R. R., 
130 A. 2138. 


Ohio.—Goodman v. Cleveland FPlec- 
tric R. Co., 16 OhioCir.Ct.N.S. 208. 


R.I.—Halliday v. Rhode Island Co., 
107 A. 86, 42 R.I. 350. 


Tex.—Nicholson v. 
tric. (Cor; 
[dism f w 

Wash.—Fluhart v. Seattle Electric 


Co., 118 P. 51, 65 Wash. 291 [aff 124 P. 
1127, 69 Wash. 698]. 


W.Va.—Riggs v. West Penn Public 
Sepreee Co., 142 S.E. 521, 105 W.Va. 


C Houston Elec- 
 aplaeces 220 S.W. 632 


5. Ala.—Mobile Light & R. Co. v. 
Gadik, 100 So. 837, 211 Ala. 582; Brad- 
ley v. AShworth, 190 So. 663, 211 Ala. 
395; Alabama Power Co. v. Brown, 
87 So. 608, 205 Ala. 167; Sington v. 
Birmingham Ry., Light & Power Co., 
76 So. 48, 200 Ala. 282; Birmingham 
Ry., Light & Power Co. v. Vernon, 73 
So. 75, 197 Ala. 468; Birmingham Ry., 
Light & Power Co. v. Drennen, 67 So. 
386, 190 Ala. 176; Birmingham Ry., 
Light & Power Co. v. Drennen, 57 So. 
876, 175 Ala. 338, Ann.Cas.1914C 10387; 
North Alabama Traction Co. v. Thom- 
as, 51 So. 418, 164 Ala. 191; Birming- 
ham R., etc., Co. v. Hayes, 44 So. 
1032, 153 Ala. 178; Montgomery St. R. 
Co. v. Rice, 38 So. 857, 144 Ala. 610; 
Birmingham R., ete., Co. v. Baker, 31 
So. 618, 132 Ala. 507; Mobile Light & 
R. Co. v. Thomas, 80 So. 693, 16 Ala. 
App. 629; Montgomery Light & Trac- 
tion Co. v. Riverside Co., 62 So. 311, 
8 Ala.App. 509; Birmingham Ry., 
Light & Power Co. v. Leach, 59 So. 
858, 5 Ala.App. 546. 


Ill.—Jeneary v. Chicago & I. Trac- 
tion Co., 138 .N.E. 203,) 306 (Ill. 392) 
Chicago City R. Co. v. O’Donnell, 69 
N.E. 882, 207 Ill. 478 [aff 109 I1l.App. 
616]; Jeneary v. Chicago, etc., Trac- 
tion Co., 225 Ill.App. 122 [aff 138 N.E. 
208, 306 Ill. 392]; .Giles v. Peoria R. 
Co., 153 Tll.App. 625; Montague v. 
Chicago Consolidated Traction Co., 150 
Ill.App. 288. See Smith v. Chicago R. 
Co., 185 Ill.App. 179. 


Minn.—St. Clair v. Duluth Street 
Ry., 193. N.W. 690, 155° Minn: 2038; 
Hedlund v. Minneapolis St. Ry. Co., 
139 N.W. 603, 120 Minn. 319; Lang- 
don v. Minneapolis St. Ry. Co., 
N.W. 790, 120 Minn. 6; Teal v. St. 
Paul City R. Co., 104 N.W. 945, 96 
Minn. 379. 


N.Y.—Ahrens v. Union R. Co., 108 
N.Y.S. 590, 57 Misc. 651. 


S.C.—Leitner v. Columbia Ry., Gas 
& Electric Co., 143 S.B. 273, 145 S.C. 
489; Kirkland v. Augusta-Aiken Ry. 
& Electric Corporation, 81 S.E. 306, 97 
Svea 6k: 


Wis.—Wilson v. Chippewa Valley 
Electric R. Co., 98 N.W. 536, 120 Wis. 
636, 66 L.R.A. 912. 


jury, but should be disposed of by the court.? 
[§ 509] (9) Proximate Cause; 


Unavoidable Ac- 


In an action against a street railroad com- 
pany for injuries claimed to have resulted from the 
management or operation of its road, it is for the 
jury to determine whether the negligence or mis- 
conduct of defendant, or of plaintiff, as the case 
may be, was the proximate cause of such injuries,” 
or whether they resulted from unavoidable acci- 


[a] Whether defendant’s servant 
acted within the scope of his employ-. 
ment with regard to such willfulness,. 
wantonness, or recklessness is ordi- 
narily a question for the jury. Ah- 
rens v. Union R. Co., 108 N.Y.S. 590, 
57 Misc. 651. 


6. South Covington, ete., St. R. Co. 
v. McHugh, 77 S.W.. 202, 25 Ky.L. 
1112; Kane yv. Boston Elevated Ry. 
Co.,. 105 N.E. 609, 217 Mass. 594; 
Beale*'v. “Old: ‘Colony, St.:-R. Cou)" 8 
N.E. 867, 196 Mass. 119; Evensen v. 
Lexington, ete:, St. R. Co., 72. N.E. 
355, 187 Mass. 77; Flintoff v. Muske- 
gon Traction & Lighting Co., 175 N.W. 
438, 208 Mich. 527; Memphis St, R. 
v. Kennedy, 6 Tenn.Civ.App. 315. 


-7% Ala.—Turbeville v. Mobile Light 
& Ra Cory 12 Te So. \oL9 220 Alay oae 
Snyder v. Mobile Light & Ry. Co., 107 
So. 451, 214 Ala. 310; Bradley v. John- 
son, 102 So. 710, 212 Ala. 330. 


Ill.—Feitl v. Chicago City R. Co., 
TNE. 991 22h TN 279s att 13 Tile 
App. 381]; Chicago Union Traction 
Co.» -v.. MeGinnis,, 9112 I) Apps 177; 
Chicago West Division R. Co. v. Hav- 
iland, 12 Ill.App. 561. 


Mich.—Simon v. Detroit United Ry., ~ 
162 N.W. 1012, 196 Mich. 586. 


Minn.—Anderson vy. Minneapolis 
St. Ry. Co., 185 N.W. 661, 150 Minn. 
509+ «Baly-v. St. Paul ‘City RR. .Co5995 
N.W. 757, 90 Minn. 39. 


Mo.—Markowitz v. Metropolitan St. 
R. Co., 85 S.W. 351, 186 Mo. 850, 69 
L.R.A. 389. 


S.C.—Harris v. Greenville Traction 
Co., 65 S.B. 818, 83 S.C. 549. 


Wis.—Moody v. Milwaukee Electric 
Ry. & Light Co,, 180 N.W. 266, 173 
Wis. 65; Henke v. Milwaukee Elec- 
tric Ry. & Light Co., 133 N.W. 1107, 
147 Wis. 661. 


[a] In order to justify submission 
to jury of the question of wilful and 
wanton injury, where a person has 
been injured by a car and there is no 
evidence tending to show that the 
motorman in control of the car saw 
the person in time to stop the car and 
avoid the injury, and no evidence from 
which an inference can be drawn that 
he purposely and intentionally ran his 
car against such person, it must ap- 
pear from the evidence, drawing from 
it the inferences and conclusions un- 
favorable to defendant which might 
justly and properly be drawn, that 
the negligence of the motorman was 
so gross, as to amount to wilful or 
wanton conduct. Chicago Union 
Traction Co. v. MeGinnis, 112 I1]l.App. 
Lis 


8. Proximate cause generally see 
Negligence §§ 477-499. 


9. U.S.—Salt Lake & U. R. Co. v. 
Trumbull, 246 F. 806, 159 C.C.A. 108; 
Boaler v. Jones, 183 F. 610; Atlantic 
Ave. R. Co. v. Van Dyke, 72 F. 458, 
18 C.C.A. 632. 


Ala.—Birmingham Ry., Light & 
Power Co. v. Donaldson, 68 So. 596, 
14 Ala.App. 160; Birmingham Ry., 
Light & Power Co. v. Norton, 61 So. 
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dent,1° where there is evidence sufficient to raise an 
issue of fact and it is in conflict or is such that dif- 
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ferent inferences may reasonably be drawn there- 


from; but where the evidence is insufficient to show 
that defendant’s negligence caused the injuries com- 
plained of,!! or where evidence of causation is en- 
tirely lacking or purely conjectural,’? or is undis- 
puted and such that reasonable minds can draw but 


459, 7 Ala.App. 571; Birmingham Ry., 
Light & Power Co. v. Camp, 57 So. 50, 
2 Ala.App. 649. - 


Ark.—-Arkansas Power & Light Co. 
v. Cummins, 28 S.W.(2d) 1077, 181 
Arka i445 182) Ark. gi2- Pankey ~.v- 
Little Rock Ry. & Electric Co., 174 
SW LL20. 107 Ark: 3337: 


Cal.—Mayne v. San Diego Electric 
vn Coe iod P..409 0.8 179) KCaly 1733 
Tucker vy. City and County of San 
Francisco, (App.) 296 P. 101 [sSuper- 
seding op 290 P. 924]; Hansen _v. 
Market St. R. Co., 221 PB. 955, 64 Cal. 
App. 426; Ruppel v. United R. of 
San Francisco, 101 P. 803, 10 Cal.App. 
319. 


Conn.—Bodek v. Connecticut Co., 
111 A. 590, 95 Conn. 441; Plant v. 
Connecticut Co., 87 A. 794, 87 Conn. 
310. 


D.C.—Washington-Virginia Ry. Co. 
v. Himelright, 42 App.D.C. 532; Cap- 
roae fe er Co. v. Apple, 34 App.D. 

2 6S, 


Ga.—Georgia Ry. & Power Co. Vv. 
McElroy, 136 S.E. 85, 36 Ga.App. 143; 
Savannah WHiectrie Co. v. Joseph, 103 
S.B. 723, 25 Ga.App. 518. 


Idaho.—Pilmer v. Boise Traction 
Co:, 94 P. 482, 14 Idaho 327, 125 Am. 
S.R. 161, 15 L.R.A.N.S. 254. 


: Ill—Jeneary v. Chicago & I. Trac- 
tion Co., 1388 N.B. 203, 306 Ill. 392 [aff 
225 Ill.App. 122]; Tierney v. Samp- 
sell, 172 Ill.App. 119; Sullivan v. Chi- 
eago City Ry. Co., 167 DlLApp. 152; 
Canfield v. North Chicago St. R. Co., 
98 Ill.App. 1. 


Ind.—Indianapolis Traction & Ter- 
minal Co. v. Hensley, 115 N.BH. 934, 
186 Ind. 479; Indianapolis Traction 
& Terminal Co. v. Croly,:96 N.E. 973, 
98 N.E. 1091, 54 Ind.App. 566. 


Iowa.—McClosky v. Iowa Ry. & 
Light Co., 197 N.W. 989, 200 N.W. 
913, 198 Iowa 1146; Payne v. Water- 
loo, C. F. & N. Ry..Co., 133°N.W. 781, 
153 Iowa 445. 


Kan.—Metropolitan St. R. Co. v. 
Faweett, 92 P. 543, 76 Kan. 522; Met- 
ropolitan St. R. Co. v. Arnold, 72 P. 
857, 67 Kan. 260. 


Ky.—City of Ashland v. Williams, 
262 S.W. 273, 203 Ky. 300; Louisville 
Ry. Co. v. Cunningham, 163 S.W. 764, 
DatieESy 597. 


Md.—United Rys. & Electric Co. of 
eaeecRne v. State, 96 A. 261, 127 Md. 
OTe 

Mass.—Driscoll v. Boston Hlevated 
Ry. Co., 112 N.BH. 219, 223 Mass, 533: 


Mich.—Donlin v. Detroit United 
Ry., 164 N.W. 447, 198 Mich. 327. 


Mo.—Highfill v. Wells, 16 S.W.(2d) 
100; Hogan v. Fleming, 297 S.W. 404, 
817 Mo. 524; Holzemer v. Metropoli- 
tan St. Ry. Co., 169 S.W, 102, 261 Mo. 
379; Taylor v. Metropolitan St. Ry. 
Co., 165 S.W. 327, 256 Mo. 191; Adams 
v. St. Louis Public Service Co., (App.) 
32 S.W.(2d) 100; Engel v. Wells, 
(App.) 16 S.W.(2d) 687; Schweig v. 
Wells, (App.) 16 S.W.(2d) 684 [op 
guashed on other grounds sub nom. 
State v. Haid, 25 S.W.(2d) 92]; Haw- 
kins v. Wells, (App.) 297 S.W.193; 


McCarthy v. Wells, (App.) 296 S.W. 
823; Riggle v. Wells, (App.) 287 S.W. 


803; Bosley v. Wells, (App.) 260 
S.W. 125; Loehr v. Wells, (App.) 
253 S.W. 461; James v. United Rys. 


Co. of St. Louis, (App.) 236 S.W. 1089; 
American Automobile Ins. Co. v. Unit- 
ed Rys. Co. of St. Louis, 206 S.W. 
257,200 “Mo.App: 317; Peterson —v. 
United Rys. Co. of St. Louis, 168 S.W. 
254, 183 Mo.App. 715 [rev 192 S.W. 
938]; Byerley v. Metropolitan St. Ry. 
Co., 158 S.W. 413, 172 Mo.App. 470; 
Bruce v. United R. Co., 158 S.W. 102, 
175 Mo.App. 568; Niehaus v. United 
Rys. Co, of St. Louis, 148 S.W. 389, 
165 Mo.App. 606; McGee v. St. Joseph 
Rs; -ete., Cos, -133.S.W. 1194, 153° Mo. 
App. 492; McAndrews vy. St. Louis, 
etc., R. Co., 838 Mo.App. 233. 


Mont.—Cole vy. Helena Light & Ry. 
Co., 143 P. 974, 49 Mont. 443. 


Neb.—Oakes v. Omaha & C. B. St. 
Ry. Co., 178 N.W. 758, 104 Neb. 788; 
Omaha St. R. Co. v. Larson, 97 N.W. 
824,70 Neb. 591; Omaha St. R. Co. v. 
Duvall, -58 N.W. 531, 40 Neb. 29. 


N.J.—Slater v. North Jersey St. Ry. 
Co., 74 A. 511, 78 N.J.Law 559; Dirigo- 
lano v. Jersey City, ete., St. R. Co., 
71 A. 257, 76 N.J.Law 505. 


N.Y.—Swift & Co. v. New York & 
Ose Ryn Co, 20) ING Ste 2 OS mee ase 
136 App.Div. 34, 926; Adams v. Nas- 
sau Electric R. Co., 64 N.Y.S. 818, 51 
App.Div. 241; Rooks v. Houston, etc., 
R. Co., 41 N.Y.S. 1824, 10 App.Div. 98: 
Bayliss vy. International Ry. Co., 177 
N.Y.S. 153, 107 Mise. 680; Schachter 
v. Interborough Rapid Transit Co., 
127. N.Y.S. 308, 70 Mise. 549 [rev on 
other grounds 130 N.Y.S. 549, 146 App. 
Div. 139]. 


N.C.—Spittle v. Charlotte Electric 
Ry. Co; 95: 5S... 910; 175 NiGe 497: 


Ohio.—Community Traction Co. v. 
Reno, 164 N.E. 429, 30 OhioApp. 143; 
King v. Pittsburgh, etc!, R. Co., 13 
OhioN.P.N.S. 201. 


Or.—Oberstock v. United Rys. Co., 
137 P1958 Ore vor 


Pa.—Mars v. Philadelphia Rapid 
Transit Co., 154 A. 290, 303 Pa. 80; 
Harkin v. Toy, 122 A. 174, 278 Pa. 24: 
Daugherty v. Philadelphia Rapid 
Transit Co., 101 A. 344, 257 Pa. 118; 
Hamill v. Philadelphia Rapid Transit 
Co., 98 Pa.Super. 242; Blasband v. 
Philadelphia Rapid Transit Co., 42 
Pa.Super. 325; Ward v. Lakeside R. 
Co., 20 Pa.Co. 494. 


R.I.—Shirley v. Rhode Island Co., 
7A. 585; Gormley v. Union R. Co., 
7 A. 584. 


$.C.—Clyde v. Southern Public Util- 
ities Co,, 96° S.H. 116, 109 S.C). 290; 
Evans v. Blue Ridge Ry. Co., 75 S.E. 
275, 92 S.C. 77: 


Tenn.—Memphis St. R. Co. v. Scan- 
lan, 1 Tenn.Civ.App. 679. 


Tex.—Dallas Ry. & Terminal Co. v. 
Garrison, (Civ.App.) 30 S.W.(2d) 1108; 
Texas Hlectric R. Co. v. Texas Em- 
ployers’ Ins. Assoc., (Civ.App.) 9 S.W. 
(2d) 185; Northern Texas Traction 
Co. v. Weed, (Civ.App.) 297 S.W. 534 
[rev (CGommn.App.) 300 S.W. 
Texas Electric Ry. v. Whitmore, (Civ. 
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[§§ 509-510 


one conclusion therefrom,** the question is not prop- 
er to be submitted to the jury, but is for the court. 


[§ 510] (10) Damages. In an action to recover 
for injuries sustained as a result of the management 
or operation of a street railroad, as in other civil 
actions,!* the amount of damages sustained by the 
injured person is a question for the jury.*® 


App.) 222 S.W. 644 [dism f w j];_ Dal- 
las Ry. Co. v. Eaton, (Civ.App.) 222 
S.W. 318 [dism f w j]; El Paso Elec- 
tric R. Co. v. Adkins, 120 S.W. 218, 56 
Tex.Civ.App. 202. 


‘Utah.—Gibson v. Utah Light & 
Traction Co., 151 P. 76, 46 Utah 562. 


Va.—Virginia Ry. & Power Co. v. 
Smith & Hicks, 105 S.H. 532, 129 Va. 
269; “Small..v. Virginia. R.; eterj.Co:, 
99 S.E. 525, 125 Va. 416; Danville R., 
ete., Co. v. Hodnett, 43 S.H. 606, 101 
Va. 361. 


Wash.—Thomson v. City of Seattle, 
294 P. 979, 160 Wash. 225; Coons v. 
Olympia Light, etc., Co., 191 P. 769, 
111 Wash. 677; Reed v. Tacoma Ry. 
& Power Co., 188 P. 409, 110 Wash. 
334; O’Brien v. Washington Water 
Power Co., 129 P. 391, 71 Wash. 688; 
Gray v. Washington Water Power Co., 
68 P. 360, 27 Wash. 713. 


Wis.—Kramer vy. Chicago & M. 
Electric Ry. Co., 190 N.W. 907, 179 
Wis. 453. é 

10. Cal.—Cook vy. Los Angeles, etc., 
Paes RR. Co., "66 P. 306; 134 "Calt 


Mo.—Koenig y. Union Depot R. Co., 
92 S.W. 497, 194 Mo. 564. 


Mont.—Flaherty v. Butte Electric 
Co., 115 P. 40, 43 Mont. 141. 


N.Y.—Seletskey v. Third Ave. R. 
Co., 74 N.Y.S. 518, 69 App.Div. 27 [aff 
66 N.E. 1116, 173 N.Y. 645]. 


Pa.—Hoenigman y. Philadelphia 
Rapid Transit Co., 16 Pa.Dist. 27. 


Tex.—Dallas R., ete., Co. v. Garri- 
son, (Civ.App.) 30 S.W.(2da) 1108. 


1l. Deutsch y. Connecticut Co., 119 
A. 891, 98 Conn. 482; Murray v. Phil- 
adelphia Rapid Transit Co., 9 Pa.Dist. 
&Co, 792. 


12. Morse vy. Consolidated R. Co,. 
71 A. 553, 81 Conn. 895; McCombe v. 
Public Service R. Co., 112 A. 255, 95 
N.J.Law 187; Murray v. Philadelphia 
Rapid Transit Co., 9 Pa.Dist.&Co. 792; 
DeGlopper v. Nashville R., etc., Co., 
134 S.W. 609, 123 Tenn. 633, 83 L.R.A. 
Noss, 923. 


_ [a] Ilustration.—Where plaintiff's 
intestate, in an action against a street 
railroad company, was discovered at 
night, by the motorman of an ap- 
proaching car, on the track of defend- 
ant company with one arm and one 
leg cut off, and there was no eye wit- 
ness to the accident, it is not error to 
grant a nonsuit. McCombe v. Public 
yeaa R. Co., 112 A. 255, 95 N.J.Law 

Ge J 

13. Alabama Power Co. v. Jett, 84 
So. 258, 203 Ala. 485; Mobile Light, 
etc., Co. v. Harris Grocery Co., 84 So. 
867, 17 Ala.App. 354; O’Meary v. Bal- 
timore, ete, Hlectric R. Co., 105 A. 
732, 183 Md. 503; Dallas R., etc., Co. v. 
Garrison, (Tex.Civ.App.) 30 S.W.(2d) 
1108; Pratt v. Utah Light, ete., Co., 
113 P. 1032, 38 Utah 500. 


14. See Damages § 361. 
15. Rissling v. Milwaukee Electric 


41];| R., ete, Co. 234 NW. 879, 203 Wis. 


554. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 510-512] 


Punitive damages. 


for the jury.*§ 


L$ 511] j. Instructions—(1) Negligence of Street 
Railroad Company—(a) Condition of Track and 
Equipment. The instructions, in an action against 
a street railroad company for injuries resulting from 
the management or operation of its road, relative 


16. Lexington R. Co. v. Fain, 80 8. 


“W. 463, 25 Ky.L. 2243. 


17. Humphries v. Spartanburg R., 
ete, Co.,273 S:. 870, 90 S:C. 442) 


18. McCormick y. Columbia Eec- 
tric (St. GR. ete.) Col. 677-S. Be, 562,) 85 
S.C. 455, 21 Ann.Cas. 144. 


19. See Negligence §§ 909-942. 
20. See cases infra this note. 


[a] Instructions held sufficient or 
not erroneous.—Bradley v. Powers, 
106 So. 799, 214 Ala. 122; Harvey v. 
San Diego Electric Ry. Co., 268 P. 
468, 92 Cal.App. 487; Indianapolis St. 
R. Co. v. Schomberg, (Ind.App.) 71 N. 
HE. 237; Frankfort, etc., Traction Co. 
v. Hulette, 106 S.W. 1193, 32 Ky.L. 
732; Uggla v. West End St. R. Co., 
35 N.E. 1126, 160 Mass. 351, 39 Am. 
S.R. 481; Norris v. Detroit United 
Ry., 160 N.W. 574, 193 Mich. 578; Love 
v. Detroit, J. & C. R. Co., 135 N.W. 
963, 170 Mich. 1; Sutter v. Metropoli- 
tan St. Ry. Co., (Mo.App.) 208 S.W. 
851; Dugdale v. St. Joseph Ry., Light, 
Heat & Power Co., 189 S.W. 830, 195 
Mo.App. 243; Asmus vy. United Rys. 
Co. of St. Louis, 134 S.W. 92, 152 Mo. 


App. 521; Fritsch v. New York, etc., 
RR. Co., -87. N.Y.S.° 942, 93 ‘App-Div. 
554; Manson y. Manhattan R. Co., 55 


N.Y.Super. 18; Morsemann v. Man- 
hattan R: Co., 10 N.Y.S. 105, 16 Daly 
249 (instruction as to condition of 
elevated structure and precautions as 
to persons in street below); McCor- 
mick v. Columbia Electric St. Ry., 
Light & Power Co., 67 S.E. 562, 85 S. 
C. 455, 21 Ann.Cas. 144; Fowler v. 
Aberdeen R. Co., 171 N.W. 816, 41 S. 
D,. 5633... Houston: City] St. R--.Co: <v. 
Delesdernier, 19 S.W. 366, 84 Tex. 82; 
Fitzgibbons y. Galveston Hlectric Co., 
(Tex.Civ.App.) 136 S.W. 1186; Citi- 
zens’ R., ete., Co. v. Johns, 116 S.W. 
62, 52 Tex.Civ.App. 489; Newport 
News, ete., R. Co. v. Bradford, 37 S.E. 
807, 99 Va. 117; Gray v. Washington 
Water Power Co., 71 P. 206, 30 Wash. 
665; Fisher v. Waupaca Hlectric 
ent & Ry. Co., 124 N.W. 1005, 141 
is, 


[b] Instructions held erroneous.— 
Terre Haute, I. & E. Traction Co. v. 
Latham, 101 N.E. 746, 53 Ind.App. 366; 
Silva v. Boston El. R. Co., 66 N.E. 
808, 183 Mass. 249; Kelley v. United 
Rys. Co. of St. Louis, 182 S.W. 269, 
153 Mo.App. 114; Kelly v. United Trac- 
tion Co., 85 N.Y.S. 433, 88 App.Div. 
234: Citizens’ Pass. R. Co. v. Ketch- 
am, 15 A. 733, 122 Pa. 228; Citizens’ 
R. Co. v. Gossett, (Tex.Civ.App.) 68 
S.W. 706. 


_ [ec] Instruction held applicable.— 
Nashville St. R. Co. v. O’Bryan, 55 
S.W. 300, 104 Tenn. 28. 


[d] Instructions held inapplicable. 
—Zimmerman y. Denver Consolidated 
Tramway Co., 72 P. 607, 18 Colo.App. 
480; Asmus v. United Rys. Co. of St. 
Louis, 134 S.W. 92, 152 Mo.App. 521. 


[e] Requested instructions hela 
[60 Cc. J.—41] 


‘ 2 The ‘question whether there 
is any evidence to justify the assessment by the 
jury of punitive damages in a particular case is for 
the court,1® and the issue should not be submitted 
where there is no evidence of willfulness or gross 
negligence on the part of defendant;17 but where 
such evidence is present the matter becomes one 


STREET RAILROADS 


properly refused.—Harvey v. San Die- 
go Hlectric Ry. Co., 268 P. 468, 92 Cal. 
App. 487; Silva v. Boston El. R. Co., 
66 N.E. 808, 183 Mass. 249; Platt v. 
pany Ris G2 INS Bip so LOAG dt 0) Nis 


[f] Instruction held covered.— 
Manson y. Manhattan R. Co., 55 N.Y. 
Super. 18. 


[g] Instructions held misleading 
or confusing.—Stratton v. Central 
City Horse R. Co., 95 Ill. 25; Lexing- 
ton R. Co. v. Vanladen, 107 S.W. 740, 
32 Ky.L. 1047; Newport News, etc., 
eae v. Bradford, 37 S.E. 807, 99 Va. 


Instructions generally see Trial [38 
Cye 1594-1818]. 


21. See Trial [38 Cye 1594-1818]. 
22. See Negligence §§ 909-942. 


23. See cases infra this note; and 
notes 24-31. 


[a] Instructions held sufficient or 
not erroneous.—Philadelphia,_ etc., 
Traction Co. v. Kordivak, 171 F. 315, 
96 C.C.A. 207; Southern Electric R. 
Co. v. Hageman, 121 F. 262, 57 C.C.A. 
348 [cert den 24 S.Ct. 843, 191 U.S. 
572, 48 L.Ed. 307]; Birmingham Ry., 
Light & Power Co. v. Bason, 68 So. 
49, 191 Ala. 618; Sheffield Co. v. Har- 
ris, 61 So. 88, 183 Ala. 357; Birming- 
ham Ry., Light & Power Co. v. Nor- 
ton, 61 So. 459, 7 Ala.App. 571; Ft. 
Smith Light & Traction Co. v. Hen- 
drickson, 189 S.W. 1064, 126 Ark. 377; 
Taylor v. Pacific Electric Ry. Co., 158 
P. 119, 172 Cal. 638; George v. Los 
Angeles R. Co., 58 P. 819, 126 Cal. 357, 
77 Am.S.R. 184, 46 L.R.A. 829; Har- 
vey v. San Diego Electric Ry. Co., 
268 P. 468, 92 Cal.App. 487; Peak v. 
Key System Transit Co., 263 P. 578, 
88 Cal.App. 354; Haber v. Pacific 
Electric Ry. Co., 248 P. 741, 78 Cal. 
App. 617; Colorado Springs & I. Ry. 
Co. v. Merrill, 149 P. 8438, 27 Colo. 
App. 382; Keough v. Georgia Power 
Co., 149 S.E. 435, 40 Ga.App. 336; 
North Chicago St. R. Co. v. Johnson, 
68 N.H. 468, 205 Ill. 32; West Chica- 
go St. R. Co. v. Foster, 51 N.E. 690, 
175 Ill. 396 [aff 74 Ill.App. 414]; Chi- 
cago West. Div. R. Co. v. Ingraham, 
23° NE. 350;- 131 Ill. 659° [aft 33 Tl. 
App. 351]; Segal v. Chicago City Ry. 
Co., 256 Ill.App. 569 [motion den 171 
N.E. 922, 339 Ill. 685]; Fredericks v. 
Chicazo, UR). Coy. 208 pH Apps. 1125 
Kaminski v. Chicago City R. Co., 181 
Ill.App. 706 (use of word ‘‘accident”’ 
to designate the collision held not 
improper); Casey v. Chicago Consol- 
idated Traction Co., 174 Ill.App. 51; 
Chicago City R. Co. v. MeDonough, 
125 Ill.App. 223 [aff 77 N.E. 577, 221 
Ill. 69]; Chicago City R. Co. v. Mein- 
heit, 114 Ill.App. 497; Tri-City R. Co. 
v. Weaver, 106 Ill.App. 312; Wachtel 
v. Mast St... Louis, ete; R..Co.. 77 Hl! 
App. 465; Terre Haute, I. & EH. Trac- 
tion Co. v. Overpeck, 131 N.E. 543, 77 
Ind.App. 273; Indianapolis, etc., Rapid 
Transit Co. v. Hainés, 69 N.E. 187, 33 
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to the duty and care or negligence of defendant with 
respect to the condition of its track or equipment 
are governed by the rules applicable to instructions 
in other actions founded upon negligence?® and ciy- 
il actions generally.?° 


[§ 512] (b) Management and Operation of Car. 
The general rules relating to instructions in other 
civil actions,?1 particularly actions founded upon 
negligence,”? govern the instructions in actions for 
injuries resulting from the operation of street cars, 
as to the duty and care or negligence of the street 
railroad company or its servants in the management 
and operation of such ears,?* such as their rate of 


Ind.App. 63; Bettinger v. Loring, 150 
N.W. 31, 168 Iowa 103; Doherty v. 
Des Moines City Ry. Co., 121 N.W. 
690, 144 Iowa 26; Hart v. Cedar Rap- 
ids, ete., R. Co., 80 N.W. 662, 109 
Iowa 631; Roseberry v. Louisville 
RY COM SLi. Wi, ALE Lee PLO SNe 
277; Kentucky Traction & Terminal 
Co. v. Downing, 153 S.W. 32, 152 Ky. 
25; Frankfort, etc., Traction Co. v. 
Hulette, 106 S.W. 1193, 32 Ky.L. 732; 
State v. Washington, B. & A. Electric 
R. Co., 181 A. 822, 149 Md. 443; Ma- 
honey v. Boston Elevated Ry. Co., 
(Mass.) 171 N.E. 662; Anti v. Boston 
Elevated Ry. Co., 141 N.E. 598, 247 
Mass..1; Bloch v. Detroit United R., 
178 N.W. 670, 211 Mich. 252; Good 
Roads Const. Co. v. Port Huron, St. 
C. & M. C. Ry. Co., 188 N.W. 320, 173 
Mich. 1; Woll v. St. Paul City Ry. 
Co., 160 N.W. 672, 135 Minn. 190; Del- 
ta Electric Light, Power & Mfg. Co. 
v. Employers’ Liability Assur, Cor- 
poration, 60 So. 213, 103 Miss. 255; 
State v. Reynolds, 244 S.W. 929, 295 
Mo. 375; Eliis v. Metropolitan St. Ry. 
Co., 188 S.W. 23, 2384 Mo. 657; Wahl 
v. St. Louis Transit Co., 101 S.W. 1, 
203 Mo. 261 (instruction held not ob- 
jectionable as failing to submit to the 
jury that the act of the motorman 
was within the scope of his duties); 
Riska v. Union Depot R. Co., 79 S.W. 
445,180 Mo. 168; Henry v. Grand Ave. 
R. Co., 21 S.W. 214, 118 Mo. 525 (in- 
struction criticized but held not prej- 
udicial error when considered in con- 
nection with other instructions); 
Pope v. Kansas City Cable R. Co., 12 
S.W. 891, 99 Mo. 400 (instruction as- 
suming that defendant’s servants 
were operating the cars held not er- 
roneous, where plaintiff’s evidence 
tends to show that fact, and it is not 
denied by defendant, but is treated as 
conceded by both parties); Capone vy. 
Wells, (Mo.App.) 261 S.W. 945 (in- 
struction criticized but held not prej- 
udicial); Vogt v. United R. Co., (Mo. 
App.) 251 S.W. 416 (instruction criti- 
cized but held not prejudicial); 
O’Neill v. Kansas City Rys. Co., (Mo. 
App.) 239 S.W. 877; Stussy v. Kansas 
City Rys. Co., (Mo.App.) 228 S.W. 531; 
American Automobile Ins. Co. vy. Unit- 
ed Rys. Co. of St. Louis, 206 S.W. 257, 
200 Mo.App. 317; Johnson yv. Spring- 
field Traction Co., 161 S.W. 1193, 176 
Mo.App. 174; Phillips v. Southwest 
Missouri R. Co., 155 S.W. 470, 170 Mo. 
App. 416; Owens v. Omaha & C. B. 
St. Ry. Co., 156 N.W. 661, 99 Neb. 364; 
Baus v. Trenton & Mercer County 
Traction Corporation, 134 A. 915, 102 
N.J.Law 712 [aff 181 A. 92,102 N.J. 
Law 1]; Cincinnati Traction Co. v. 
Johnson, 32 OhioCir.Ct. 594; Macchi 
v. Portland Ry., Light & Power Co., 
1495P.0-72) 76" Or. 21532 (Champlinivi 
Pawcatuck’ Valley St. Ry. Co., 82 A. 
481, 33 R.I. 572; North State Lumber 
Co. v. Charleston Consol. Ry. & Light- 
ines Co., (105 “SiEy 406,915 Sich 2675 
Memphis St. R. Co. v. Scanlan, 1 Tenn. 
Civ.App. 679; El Paso Electric Ry. 
Co. v. Davidson, (Tex.Civ.App.) 162 S. 
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speed.24 The same general rules have also been held | to apply to the maintenance and display of proper 


W. 937; Dallas Consol. Electric St. 
R. Co. v. Ely, (Tex.Civ.App.) 91 S.W. 
887; Tecker v. Seattle, R. & S. Ry. 
Co., 111 P.. 791, 60 Wash. 570, Ann.Cas. 
1912B 842; Traver v. Spokane St. R. 
Co., 65 P. 284, 25 Wash. 225; Fisher 
v. Waupaca Electric Light & Ry. Co., 
124 N.W. 1005, 141 Wis. 515. 


{[b] Instructions held incorrect.— 
Birmingham Ry., Light & Power Co. 
v. Vernon, 73 So. 75, 197 Ala. 468; 
Alabama City, G. & A. Ry. Co. v. 
Lumpkin, 70 So. 162, 195 Ala. 290; 
Intercity Terminal Ry. Co. v. Worden, 
6 S.W.(2d) 547,177 Ark. 464; Tower v. 
Humboldt Transit Co., 169 P. 227, 176 
Cal. 602; Thompson v. Los Angeles 
Soa DBR y., Coz, L384. PS 709, 2165 
Cal. 748; Bresee vy. Los Angeles Trac- 
tion Co., 85 P. 152, 149 Cal. 131, 5 
L.R.A.N-S. 1059; Simenauskas v. 
Connecticut Co., 129 A. 790, 102 Conn. 
676; Munns v. Chicago City R. Co., 
235 Tll.App. 160; Riley v. Chicago City 
R. Co., 161 Ill.App. 493 (omission to 
specify particular acts of misman- 
agement relied on in pleadings); Ken- 
tucky Traction & Terminal Co. v. 
Wright, 182 S.W. 604, 168 Ky. 493; 
Owensboro City Ry. Co. v. Tucker, 147 
S.W. 916, 148 Ky. 844; Pearl v. De- 
troit United R., 153 N.W. 1062, 188 
Mich. 84 (laying down higher degree 
of care than required); Ring v. Min- 
neapolis St. Ry. Co., 223° N.W. 619, 
176 Minn. 877; Percell v. Metropolitan 
St. R. Co., 1038 S.W. 115, 126 Mo.App. 
43; Jones v. Third Ave. R. Co., 68 
N.Y.S. 832, 34 Misc. 201; -Lea v. South- 
ern Public Utilities Co., 95 S.E. 894, 
175 N.C. 459; Cleveland Electric R. 
Co. v. Boltz, 16 OhioCir.Ct.N.S. 383; 
Cincinnati Traction Co. v. Johnson, 
13 OhioCir.Ct.N.S, 433; Cincinnati In- 
terurban Co, v. Haines, 31 OhioCir.Ct. 
265; Hendricks vy. Portland Electric 
Power Co., 289 P. 369, 292 P. 1094, 134 
Or. 366; Weschler v. Buffalo & Lake 
Erie Traction Co., 143 A. 119, 293 Pa. 
472; Craig v. Augusta-Aiken Ry. Co., 
76 S.E. 21, 93 S.C. 49; Haines v. 
Gainesville St. R. Co., 8 S.W. 491, 70 
Tex. 602, 8 Am.S.R. 624 (argumenta- 
tive instructiodn); A. L. Palmer Inv. 
Corporation v. City of Seattle, 297 P. 
783, 161 Wash. 460. 


[ce] Instructions held applicable.— 
Birmingham Ry., Light & Power Co. 
v. Fuqua, 56 So. 578, 174 Ala. 631; 
Washington Ry. & Electric Co. vy. Up- 
perman, 47 App.D.C. 219; Engvall v. 
Des Moines City Ry. Co., 121 N.W. 12, 
145 Iowa 560; Millette v. Detroit Unit- 
ed Ry., 153 N.W. 10, 186 Mich. 634; 
Holzemer y. Metropolitan St. Ry. Co., 
169 S.W. 102, 261 Mo. 379; Keeney v. 
Wells, 257 S.W. 1075, 214 Mo.App. 79; 
American Automobile Ins. Co. v. Unit- 
ed Rys. Co. of St. Louis, 206 S.W. 
257, 200 Mo.App. 317; Windle v. South- 
west Missouri R. Co., 153 S.W. 282, 
168 Mo.App. 596. 


[dad] Instructions held inapplicable. 
—Indianapolis St. R. Co, v. Taylor, 63 
N.E. 456, 158 Ind. 274; Cincinnati, N. 
& C. Ry. Co. v. Rairden, 21 S.W.(2d) 
236, 281 Ky. 141; Moon v. St. Louis 
Transit Co., 152 S.W. 308, 247 Mo, 227; 
Campbell v. St. Louis, etc., R. Co., 75 
S.W. 86, 175 Mo. 161; Hartman y. St. 
Louis Transit Co., 87 S.W. 86, 112 
Mo.App. 439 (where, in an action for 
injuries from a collision of a car with 
plaintiff's vehicle, the complaint al- 
leges that defendant. was negligent in 
running the car at an excessive rate 
of speed and in failing to ring the 
bell, instructions authorizing a recoyv- 
ery if the motorman discovered plain- 
tiff’'s danger in time to have prevent- 
ed the collision by ordinary care are 
outside the pleadings); McLeland v. 


St. Louis Transit Co., 80 S.W. 30, 105 
Mo.App. 473; Day v. Citizens R. Co., 
81 Mo.App. 471; Jacquin v. Grand Ave. 
Cable Co., 57 Mo.App. 320 (instruction 
as to the negligence of a flagman in 
not signaling a cable car held error, 
when the negligence charged in the 
petition is the absence of proper ap- 
pliances for stopping cars); Northern 
Texas Traction Co. v. Singer, (Tex. 
Civ.App.) 34-S.W.(2d) 920; San An- 
tonio Traction Co. v. Yost, 88 S.W. 
428, 39 Tex.Civ.App. 551. : 


[e] Requested instructions held 
properly refused.—Philadelphia, etc., 
Traction Co. v. Kordivak, 171 F. 315, 
96 C.C.A. 207; Benton v. City of Mont- 
gomery, 75 So. 473, 200 Ala. 97; Alla- 
bama City, G. & A. Ry. Co. v. Lump- 
kin, 70 So. 162, 195 Ala. 290; Birming- 
ham Ry., Light & Power Co. v. Leach, 
59 So. 358, 5 Ala.App. 546; Harvey v. 
San Diego Electric Ry. Co., 
468, 92 Cal.App. 487; Carter v. Sioux 
City Service Co., 141 N.W. 26, 160 
Iowa 78; Schlenks y. Central Pass. R. 
Con" 2385S. We D807 bo! yak 409) Gn- 
struction as to precautions to be ob- 
served at street crossings properly 
refused where there is no evidence of 
negligence -on part of defendant); 
Blackburn v. Boston & N. St. Ry. Co., 
87 N.E. 579, 201 Mass, 186; Campbell 
v. St. Louis, etce., R. Co., 75 S.W. 86, 
175 Mo. 161; Phillips v. Southwest 
Missouri R. Co., 155 S.W. 470, 170 Mo. 
App. 416; Yergy v. Helena Light & 
Ry: Co., 102 P. 310, 39 Mont. 213, 18 
Ann.Cas. 1201; Moran v. Omaha & C. 
B. St. Ry. Co., 189 N.W. 287, 108 Neb. 
788; Warren v. Manchester St. R. Co., 
47 A. 735, 70 N.H. 352; Consolidated 
Traction Co. v. Scott, 34 A. 1094, 58 
N.J.Law 682, 55 Am.S.R. 620, 33 L.R. 
A. 122; Ziserman vy. Philadelphia Rap- 
id Transit Co., 88 A. 80, 241 Pa. 13; 
Underwood y. Old Colony St. Ry. Co., 
80 A. 390, 38 R.I. 319. 


[f] Requested instructions held 
erroneously refused.—Langford v. 
San Diego Hlectric Ry. Co., 164 P. 398, 
174 Cal. 729; Brown v. Chicago City 
R.. Co.,° 153 Ill.App. 242; Olsen v. 
Chicago City R. Co.; 153 Ill.App. 75; 
Bittner vy. Crosstown St. R. Co., 46 
N.E, 1044, 153 N.Y. 76, 60 Am.S.R. 588; 
Liggio v. Third Ave. Ry. Co., 229 N. 
Y.S. 537, 224 App.Div. 35; Sohmer vy. 
United Traction Co., 195 N.Y.S. 81, 202 
App.Div. 767; Lawrence v. Metropoli- 
tan St. R. Co., 99 N.Y:S: 735, 114 App. 
Div. 16; Palmer v. Larchmont Horse 
R. Co., 88 N.Y.S. 447, 95 App.Div. 106; 
Picker v. New York Rys. Co., 168 N. 
Y.S. 651;- Moroney vy. Brooklyn City 
R. Co., 9 N.Y.S. 546; Cincinnati, D. & 
T. Traction Co. v. Holbrock, 32 Ohio 
Cir.Ct. 724" Texas 'Traction Co: vy. 
Wiley, (Tex.Civ.App.) 164 S.W. 1028. 
See Sandberg v. Chicago R. Co., 191 
Ill. App. 199. 


{g] Instruction held covered.— 
Kimpell v. Duluth St. Ry. Co., 208 N. 
W. 759, 167 Minn. 144; Fullerton v. 
Metropolitan St. R. Co., 71 N.Y.S. 326, 
63 App.Div. 1 [aff 63 N.E. 1116, 170 
Nea Bhs 


{h] Instructions held misleading. 
—Bain y. Ft. Smith Light & Trac- 
tion Co., 172 S.W. 848, 116 Ark. 125, 
L.R.A.1915D 1021; Langford v. San 
Diego Hlectric R. Co., 164 P. 398, 174 
Cal. 729; Pearl v. Detroit United R., 
153 N.W. 1062, 188 Mich. 84; Podoy 
v. Milwaukee Electric Ry. & Light Co., 
133 N.W. 1116, 147 Wis. 658. 


[i] Instructions held not mislead- 
ing.—Birmingham R., Ste ACO. uve 
Ryan, 41 So. 616, 148 Ala. 69; Bybee 


v. Dunham, (Mo.App.) 198 S.W. 190; 
Richmond Traction Co. v. Hildebrand, 


268 P.. 


34 S.E. 888, 98 Va. 22; Peterson v- 
Seattle Hlectric Co., 128 P. 650, 71 
Wash. 349. 


[j] Instruction held to invade 
province of jury.—Langford v. San 
Diego Hlectric R. Co., 164 P. 398, 174 
Cal. 729 (statement that street cars 
with proper appliances are easily 
stopped). . 


[k] Instruction held not to invade 
province of jury.—Wood vy. Los An- 
geles Ry. Corp., 155 P. 68, 172 Cal. 
1 


. 


[1] Instruction incorporating stat- 
ute held not erroneous.—McCabe v. 
Duluth St. Ry. Co., 220 N.W. 162, 175 
Minn, 22. 


[m] Instructions held not incon- 
sistent.—Jager v. Metropolitan St. R. 
Co., 89 S.W. 62, 114 Mo.App. 10. 


24. See cases infra this note. 


[a] Imstructions held sufficient or 
not erroneous.—Lederer v. Connecti- 
eut Co.;.111 A. -%85, 95..Conn:”520; 
Union Traction’ Co. of Indiana v. 
Wynkoop, (Ind.App.) 154 N.E. 40;- 
Waring vy. Dubuque Electric Co., 186 
N.W. 42, 192 Iowa 1240; Hymarsh’s 
Adm’r vy. Paducah Traction Co., 150 
S.W..5.9, 100 Ky), 109 Galbraiths we 
West End St. R. Co, 43 N.E. 501, 165 
Mass. 572 (otherwise proper instruc- 
tion not vitiated by statements com- 
paring speed allowed on steam rail- 
road to that permissible on street 
railroad); Masterson v. St. Louis 
Transit Co., 103 S.W. 48, 204 Mo. 507; 
Harrington vy. Kansas City Rys. Co., 
(Mo.App.) 217 S.W. 879; Engelman v. 
Metropolitan St. R. Co., 113 S.W. 700, 
133 Mo.App. 514; Anderson vy. Mis- 
soula St. Ry. Co., 167 P. 841, 54 Mont. 
83; Thompson vy. Albuquerque Trac- 
tion’ \Co., 410. PL. 5525515, NGM 407 
Roanoke Ry. & Electric Co. v. Lov- 
ing, 119 S.E. 82, 137 Va. 331; Wash- 
ington, etc., Electric R. Co. v. Quayle, 
30 S.E. 391, 95 Va. 741; Osborn v. 
City of Seattle, 252 P. 164, 142 Wash. 
25; Traver v. Spokane St. R. Co., 65 
P. 284, 25 Wash. 225. See Anderson v. 
Chicago City R. Co., 207 Tll.App. 427; 
eae v. Chicago R. Co., 185 Ill. App. 


[b] Instructions held erroneous.— 
Montgomery St. R. Co. v. Rice, 38 So. 
857, 142 Ala. 674; Pine Bluff Co. y. 
Crunk, 195° S:W. 397,129 Ark. 39; 
Bresee v. Los Angeles Traction Co., 
85. Ps 152, 149 Cal. 131) 5) RASS 
1059; Lederer v. Connecticut Co., 111 
A. 785, 95 Conn. 520; McKennan v. 
Omaha & C. B. St. R. Co., 149 N.W. 
826, 97 Neb. 281 [den reh 146 N.W. 
1014, 95 Neb. 643]; Cincinnati Trac- 
tion Co. v. Kroger, 10 OhioCir.Ct.N.S. 
64, 30 OhioCir.Ct. 654; Jensen v. Utah 
Light & Ry. Co., 132 P. 8, 42 Utah 
415; Gifford v. Washington Water 
Power Co., 148 P. 11, 85 Wash. 341. 
See Devine v. Chicago R. Co., 198 Ill. 
App, 188. 


[c] Instruction held applicable.— 
Parrish v. United Rys. Co., (Mo.) 
260 S.W. 748; Jager v. Metropolitan 
ne R. Co., 89 S.W. 62, 114 Mo.App. 


[ad] Instructions held inapplicable. 
—Hoagland v. Dunham, (Mo.App.) 186 
S.W, 1145 (instruction ignoring limi- 
tation made by allegations of petition 
on negligence charged); Texas Trac- 
tion Co. v. Wiley, (Tex.Civ.App.) 164 
S.W. 1028 (instruction referring to 
ordinance limiting speed of steam en- 
gines). 


[e] Requested instructions held 
properly refused.—Birmingham Ry., 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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on approaching persons, animals, or vehicles on or 


of signals and warnings,?’ precautions or negligence | near the track,?® or the presence of excited or fright- 


Light & Power Co. y. Leach, 59 So. 
358, 5 Ala.App. 546; Miller v. Ft. 
Smith Light & Traction Co., 206 S.W. 
329, 136 Ark. 272; Garfield v. Hart- 
ford, ete., St. R. Co., 67 A. 890, 80 
Conn. 260; Campbell v. St. Louis, etc., 
R. Co., 75 S.W. 86, 175 Mo. 161; Ebert 
v. Metropolitan St. Ry. Co., 160 S.W. 
34, 174 Mo.App. 45; Slezak v. St. 
Louis Transit Co., 121 S.W. 1095, 142 
Mo.App. 693; Moran v. Omaha & C. 
B. St. Ry. Co., 189 N.W. 287, 108 Neb. 
788; Cincinnati St. Ry. Co. v. Adams, 
169 N.E. 480, 38 OhioApp. 311; Ohio 
Go R. Co. vy. Mendenhall, 27 Ohio 


{f] Requested instructions held 
erroneously refused.—Humbird _ v. 
Union St. R. Co., 19 S.W. 69, 110 Mo. 
76; Chero-Cola Bottling Co. v. South 
Carolina Light, Power & Rys. Co., 8& 
S.E. 534, 104 S.C. 214. 


[g] Instruction held ambiguous.— 
Harrington v. Dunham, 202 S.W. 1066, 
273 Mo, 414. 


See cases infra this note. 


25. [a] Instruction held errone- 
ous.—Memphis City R. Co. v. Logue, 
13 Lea ¢Tenn.) 32 (a charge, in an 
action by one run over by a street car, 
that the company is bound ‘to fur- 
nish lights on its cars at night such 
as will enable its drivers to see ob- 
jects ahead on the track, with the 
aid of the street lights, in time to 
avoid an accident,” held too general). 


{b] Instruction held not errone- 
cus.—Georgia R., etc., Co..v. Belote, 
93 S.E. 62, 20 Ga.App. 454. 


[c] Instruction held contradictory 
anda confusing.—Metropolitan St. R. 
Co. v. Rouch, 71 P. 257, 66 Kan. 195. 


26. See cases infra this note. 


[a] Instructions held sufficient or 
not erroneous.—Jaife v. Birmingham 
Ry., Light & Power Co., 52 So. 311, 
166 Ala. 572; Jacksonville Electric 
Co. v. Hellenthal, 47 So. 812, 56 Fla. 
443; Davidson Bros. Co. v. Des 
Moines City Ry. Co., 153 N.W. 79, 
170 Iowa 467, Ann.Cas.1917C. 1226; 
Doherty v. Des Moines City Ry., 121 
N.W. 690, 144 Iowa 26; Kentucky 
Traction & Terminal Co. v. Wilburn, 
267° S.W. 1090, 206 Ky. 510 (instruc- 
tion not requiring the motorman’s 
failure to keep a proper lookout to 
be a negligent failure); Spencer v. St. 
Louis Transit Co., 121 S.W. 108, 222 
Mo. 310; Masterson v. St. Louis 
Transit Co., 98 S.W. 504, 103 S.W. 48, 
204 Mo. 507; Pope v. Kansas City 
Cable R. Co., 12 S.W. 891, 99 Mo. 400; 
Inland Valley Coal Co. v. Wells, (Mo. 
App.) 24 S.W.(2d) 208; Kamoss v. 
‘Kansas City, etc., R. Co., (Mo.App.) 
202 S.W. 434 (instruction as to duty 
of defendant’s “agents, servants, and 
employés in charge of’’ the car held 
not misleading as requiring con- 
ductor as well as motorman to keep 
lookout); Harris v. Metropolitan St. 
Ry. Co., 153 S.W. 1067, 168 Mo.App. 


336; Slezak v. St. Louis Transit Co., 
121 S.W. 1095, 142 Mo.App. 693 (in- 
struction using words “vigilant 


watch”); Lucas v. Omaha & C. B. St. 
Ry. Co., 177 N.W. 786, 104 Neb. 432; 
Lombard, ete., Sts. Pass. R. Co. v. 
Steinhart, 2 Pennyp. (Pa.) 358; San 
Antonio Traction Co. v. Levyson, 113 
S.w. 569, 52 Tex.Civ.App. 122. 


[b] Instructions held erroneous.— 
Alabama City, ete., R. Co. v. Lump- 
kin, 70 So. 162, 195 Ala. 290 (instruc- 
tion comfusing duty to keep -lookout 
and duty to employ means at hand to 
avert injury); Columbus R. Co., v. 
Peddy, 48 S.B. 149, 120 Ga. 589; Mac- 


Rys. 


‘Union 


on & ole) SS. Hlectrie: (Sts eRy2iCo.i v! 
Holmes, 30 S.E. 5638, 103 Ga. 655; 
Good Roads Co. v. Kansas City Rys. 
Co., (Mo.App.) 217 S.W. 858; McGee v. 
St. Joseph Ry., Light, Heat & Power 
Co., 133 S.W. 1194, 153 Mo.App. 492; 
Hendricks v. Portland: Electric: Pow- 
er “Co., 289 P. 869, 292 P. 1094, 134 
Or. 366; Galveston Electric Co. v. 
Hansen, (Tex.Commn.App.) 15 S.W. 
(2d) 1022 [rev (Civ.App.) 7 S.W.(2d) 
934] (instruction that street car 
motorman was required: to exercise 
ordinary care to observe approach of 
persons, “especially children such as 
plaintiff’); Northern Texas Traction 
Co. v. Jenkins, (Tex.Civ.App.) 266 S. 
W. 175 (failure to define what con- 
stitutes proper lookout). 


[ec] Instructions held applicable.— 
Birmingham R., ete., Co. v. Jones, 45 
So. 177, 153 Ala. 157; Louisville R. Co. 
v, Byers, 113 S.W. 463, 1380 Ky. 437 
(instruction stating duty to keep 
watch held proper notwithstanding 
there was no evidence of a failure to 
keep a lookout); Friedman v. United 
Co. of St. Louis, (Mo.App.) 254 


[a] Instructions held inapplicable. 
—Birmingham R., etc., Co., v. Jones, 
45 So. 177, 153 Ala. 157; Sheets v. 
Connolly St. R. Co., 24 A. 483, 54 N. 
J.Law 518. 


[e] Requested instructions held 
properly refused.—-Mobile Light & 
R. Co. v. R. O. Harris Groeery Co., 
88 So. 55, 17 Ala.App. 659; Schaf- 
stette v. St. Louis, etc., R. Co., 74 S. 
W.. 826, 175 Mo. 142; Stanley v. 

Depot R. Co., 21 S.W. 832, 114 
Mo. 606. 


[f] Requested instructions held 
erroneously refused.—Deschner  v. 
St. Louis, etc., R. Co., 98 S.W. 737, 
200 Mo. 310. 


[g] Instructions held misleading. 
—Riley v. Consolidated Ry. Co., 72 
A. 562, 82 Conn, 105, 21 U.R.A.N.S. 
880; ‘Louisville R. Co. v. Gaar, (Ky.) 
112 S.W. 1130. 


27. See cases infra this note. 


[a] Instructions held sufficient 
or not erroneous.—Alabama Power 
Co. v. Armour & Co., 92 So. 111, 207 
Ala. 15; Taylor v. Pacific Plectric 
Rys2Coi¢-158) P., 11956172) Cal.” 6385 
Dawson v. San Diego Electric Ry. Co., 
255 P. 215, &2 Cal.App. 141; Denver 
City Tramway Co. v. Gustafson, 121 
P. 1015, 21 Colo.App. 478 (instruc- 
tion criticized but held not prejudi- 
cial); Johnson v. Des Moines City Ry. 
Co., 207 N.W. 984, 201 Iowa 1044; 
Hart vy. Cedar Rapids, ete., R. Co., 
80 N.W. 662, 109 Iowa 631; Cincinnati, 
N. & C. Ry. Co. v. Rairden, 21 S.W. 
(2d) 286, 231 Ky. 141; Masterson v. 
St. Louis Transit Co., 103 S.W. 48, 
204 Mo. 507; Mullin v.’ St. Louis 
Transit Co., 94 S.W. 288, 196 Mo. 572; 
Hogan v. Citizens’ R. Co., 51 S.W. 473, 
150 Mo. 86; Olney v. Kansas City 
Publie Service Co., (Mo.App.) 19 S.W. 
(2d) 534; Engelman v. Metropolitan 
St. R. Co., 113 S.W. 700, 133 Mo.App. 
514; Story v. St. Louis Transit Co.,; 
83 S.W. 992, 108 Mo.App. 424 (holding 
that the fact that every street car 
is furnished with a gong is a matter 
of common knowledge, which the jury 
is presumed to possess, and hence an 
instruction submitting to the jury to 
find whether the motorman negligent- 
ly failed to give timely warning to 
a person attempting to cross the 
tracks is not objectionable for failing 
to state in what manner the warning 


should have been given); Brown v. 
St. Louis Transit Co., 83 S.W; 310, 
108 Mo.App. 310. 


[b] Instructions held erroxeous.— 
Miller v. Chicago R. Co., 224 11l.App- 
468; Nissly v. Detroit, J. & C. Ry., 
131 N.W. 145, 168 Mich. 676, Ann.Cas. 
1913C 719 [rev on other grounds on 
reh 135 N.W. 268, 168 Mich. 676, Ann. 
Cas.1913C §719]; ’ Hamilton “v0 City 
Light & ‘Traction Co., 3 S.W.(2d) 
736, 222 Mo.App. 172; Alexander v. 
Springfield Traction Co., 249 S.W. 971, 
215 Mo.App. 427. . 


[c] Instructions held applicable.— 
Scott v. Los Angeles Ry. Corporation, 
273 P. 95, 95 Cal.App. 704; Murphy. v. 
Georgia Ry. & Power Co., 91 S.E. 
108, 146 Ga. 297; Brown v. St. Louis 
bey as Co., 83 S.W. 310, 108 Mo.App. 


[d] Instructions held inapplicable. 
—Schulman v. Houston, etc., Ferry 
Co., 36 N.Y.S. 439, 15 Mise. 30; Ports- 
mouth St. R. Co. v. Peed, 47 S.E. 850, 
102 Va. 662 (holding that where the 
negligence alleged is excessive speed, 
it is error to instruct on failure to | 
give warnings). 


[e] Requested instructions held 
preperly refused.—Arkansas Power & 
Light Co. v. Cummins, 28 S.W.(2d) 
1077, 181 Ark. 1145, 182 Ark, 1; Still- 
er v. Metropolitan St. Ry. Co., 141 S. 
W. 483, 159 Mo.App. 452; Ohio Elec- 
tric R. Co. v. Mendenhall, 27 OhioC.A. 
376; Underwood v. Old Colony St. Ry. 
Co., 80 A. 390, 33 R.I. 319. See Mandel 
v. Bloomington, etc., R., etc., Co., 188 
Ill.App. 227. 


[f] Requested instructions held 
erroneously refused.—Denver City 
Tramway Co. v. Norton, 141 F. 599, 73 
C.C.A. 1; Spear yv. United Railroads 
of San Francisco, 117 P. 956, 16 Cal. 
App. 6387; Pienta v. Chicago City Ry. 
Co., 120 N.H. 1, 284 Ill. 246 [rev 208. 
TIll.App. 309]; Nardi v. Richmond 
Light & R. Co., 138 N.Y.S. 496, 153 
App.Div. 388; Huber v. Nassau Plec- 
foe R. Co., 48 N.Y.S. 88, 22 App.Div. 


{[g] Instructions held misleading. 
—Pienta v. Chicago City Ry. Co., 120 
N.E. 1, 284 Ill. 246 [rev 208 I1l.App. 
809]; Brisch v. Chicago City R. Co., 
176 Tll.App. 341. 


28. See cases infra this note. 


[a] Instructions held sufficient or 
not erromeous.—Bain v. Ft. Smith 
Light & Traction Co., 172 S.W. 843, 
116 Ark. 125, L.R.A.1915D 1021; At- 
wood v. Connecticut Co., 74 A. 899, 
82 Conn. 539; Atlanta R., etc., Co. v. 
Johnson, 48 S.E., 389, 120 Ga. 908; 
Barnett v. Savannah HBlectric Co., 82 
S.E. 910, 15 Ga.App. 270; Smiley _v. 
East. St. Louis & S. Ry. Co., 100 N.E. 
157, 256 Ill. 482 [aff 169 Tll.App. 29]; 
Schenck v. Chicago R. Co., 211 I1l.App. 
466; Chicago City R. Co. v. Strong, 
127 Ill.App. 472; Terre Haute, I. & HE. 


Traction Co. v. Overpeck, 131 N.E. 
543, 77 Ind.App. 273; Fisher v. Cedar 
Rapids. Si Me C. Ry. Cos, | LomeNave 


860, 177 Iowa 406; Doherty v. Des 
Moines City Ry. Co., 121 N.W. 690, 
144 Iowa 26; Paducah City R. Co. v. 
Alexander, 104 S.W. 3875, 31 Ky.L. 
1043 (instruction that it was a motor- 
man’s duty to exercise ordinary care 
to discover persons on the track, and 
to avoid colliding with such persons, 
held not erroneous for omitting the 
clause ‘to use ordinary care” before 
the words “‘to avoid’); Glazebrook v. 
West End St. R. Co., 35 N.E. 553, 160 
Mass. 239; Walter v. Detroit, J. & 
C. Ry., 158 N.W, 154, 191 Mich. 667; 
Smith v. Wells, (Mo.) 31 S.W.(2d) 
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ened animals,2® the right of way over the tracks,®° | and acts done in emergencies or situations of sud- 


1014; Nahorski v. St. Louis Electric {v. Brooklyn Heights R. Co., 35 INGYaoe 


Terminal Ry. Co., 274 S.W. 1025, 310 
Mo. 227; State ex rel. Kansas City 
Rys. Co. v. Trimble, (Mo.) 260 S.W. 
746 [quashing cert sub nom, Conley 
v. Kansas City Rys. Co., (App.) 259 S. 
W. 153]; Richardson v. Kansas City 
Rys. Co., 231 S.W. 938, 288 Mo. 258; 
Holzemer v. Metropolitan St. Ry. Co., 
169 S.W. 102, 261 Mo. 3879; Ellis v. 
Metropolitan St. Ry. Co., 138 S.W. 23, 
234 Mo. 657; Masterson v. St. Louis 
Transit Co., 98 S.W. 504, 103 S.W. 48, 
204 Mo. 507; Deschner v. St. Louis, 
etc., R. Co., 98 S.W. 737, 200 Mo. 310; 
Beier vy. St. Louis Transit Co., 94 S.W. 
876, 197 Mo. 215; Foy v. United Rys. 
Co. of St. Louis, (Mo.App.) 243 S.W. 
185; Albert v. United Rys. Co. of St. 
Louis, (Mo.App.) 232 S.W. 793; Jack- 
els v. Kansas City Rys. Co., (Mo.App.) 
231 S.W. 1023; Argeropoulos v. Kan- 
sas City Rys. Co., 212 S.W. 369, 201 
Mo.App. 287; Dunn v. Kansas City 
Rys. Co., 204 S.W. 592, 199 Mo.App. 
621; Westermayer v. United Rys. 
Co. of St. Louis, (Mo.App.) 181 S.W. 
1044; Quinley v. Springfield Trac- 
tion Co., 165 S.W. 346, 180 Mo.App. 
287; Wagner vy. Metropolitan St. Ry. 
Co., 142 S.W. 4638, 160 Mo.App. 334; 
Bilhimer v. Metropolitan St. Ry. Co., 
119. S.W. 502, 187 -Mo.App. 675; 
Lindner v. St. Louis Transit Co., 77 
S.W. 997, 108 Mo.App. 574; Sepetow- 
ski v. St. Louis Transit Co., 76 S.W. 
693, 102 Mo.App. 110; Gross v. Omaha 
& C. B. St. R. Co., 147 Now. 1121, 96 
Neb. 390, L.R.A.1915A 742; Baus v. 
Trenton & Mercer County Traction 
Corporation, 131 A. 92, 102 N.J.Law 1 
[aff 1384 A. “915, 102 N.J.Law 712]; 
Cumming v. Brooklyn City R. Co., 
10 N.B. 855, 104 N.Y. 669, 1 Silv.App. 
345; Sperry v. Union R. Co., 114 N. 
Y.S. 286, 129 App.Div. 594; Cincin- 
nati Traction Co. v. Cahill, 16 Ohio 
App. 496; Ohio Electric R. Co. v. 
Burkham, 27 OhioC.A. 366; Cincin- 
nati Traction Co. v. Johnson, 32 Ohio 
Cir.Ct. 594; Tavani v. Philadelphia 
Rapid Transit Co., 97 A. 455, 252 Pa. 
350; Virginia Ry. & Power Co. v. N. 
H. Slack Grocery Co., 101 S.H. 878, 
126 Va. 685; Stotts v. Puget Sound 
Traction, Light & Power Co., 162 P. 
519, 94 Wash. 339, L.R.A.1917D 214; 
Fisher v. Waupaca Hlectric Light & 
Ry. Co., 124 N.W. 1005, 141 Wis. 515. 


[b] Instructions held erroneous.— 
Sington v. Birmingham R., ete., Co., 
76 So. 48, 200 Ala, 282 (instruction 
referring to duty of operator when 
danger became “reasonably apparent” 
to him instead of referring to ordi- 
nary prudent operator in same posi- 
tion); Birmingham Ry., Light & Pow- 
er Co. v. Saxon, 59 So. 584, 179 Ala. 
136; Hot Springs St. R. Co. v. Hil- 
dreth, 82 S.W. 245, 72 Ark. 572; Cole 
v. Central R. Co., 103 Ill.App. 160; 
Brady v. Skinner, (Ind.App.) 170 N.E. 
617; Terre Haute, I. & EH. Traction 
Co. v. Ellsbury, 123 N.E. 810, 74 Ind. 
App. 167; Ramsey v. Cedar Rapids, 
etc., R. Co., 112 N.W. 798, 135 Iowa 
329; Owensboro City Ry. Co. v. Tuck- 
er, 147 S.W. 916, 148 Ky. 844; Labrec- 
que v. Donham, 127 N.E. 537, 236 Mass. 
10; Galbraith v. West End St. R. Co., 
43 N.E. 501, 165 Mass. 572; Kamoss 
v. Kansas City & W. B. Ry. Co., (Mo. 
App.) 202 S.W. 4384; Williams v. Kan- 
sas City Hlevated Ry. Co., 131 S.W. 
115, 149 Mo.App. 489; Mertz v. Con- 
necticut Co., 112 N.H. 166, 217 N.Y. 
475; Connor v. Metropolitan St. R. 
Co1719) NoyeS 6294 007 App Dive, 8384, 
33 N.Y.Civ.Proc. 269; ‘Wagner v. 
Third Ave. R. Co., 204 N.Y.S. 848, 123 
Mise, 432; Purcell v. Union R. Co., 
108 N.Y.S. 1068, 58 Misc, 240; Hisler 


+ For later cases, developments and changes in the law see Annotations, s 


670, 14 Mise. 647; Reliable Auto Rent- 
ing Co. v. Brooklyn City R. Co., 192 
N.Y.S. 803; Krekeler v. Cincinnati 
Traction Co., 16 OhioApp. 125; Cin- 


cinnati Traction Co. v. Johnson, 32 
OhioCir.Ct. 594; Mead v. Central 
Pennsylvania Traction Co., 54 Pa. 


Super. 400 (instructions ignoring ma- 
terial evidence);!' Memphis St. R. Co. 
v. Haynes, $1 S.W. 374, 112 Tenn. 712; 
Wilson v. Citizens’ St. R. Co., 58 S. 
W. 334, 105 Tenn. 74; Paris Transit 
Co. v. Fath, .(Tex.Commn.App.) 231 
S.W. 1080 [rev (Civ.App.) 216 S.W. 
482]; San Antonio Traction Co. v. 
Kumpf, (Tex.Civ.App.) 99 S.W. °863. 
See Lenihan yv. Chicago R. Co., 195 Ill}. 
App. 144. See Weil v. Chicago City R. 
Co., 182 Ill.App. 109. 


[c] Instructions held applicable.— 
Meeker v. Metropolitan St. R. Co., 77 
S.W. 58, 178 Mo. 1738; Argeropoulos 
v. Kansas City Rys. Co., 212 S.W. 369, 
201 Mo.App. 287; Kirchof v. United 
Rys. Co. of St. Louis, 135 S:W. 98, 155 
Mo.App. 70; Semple v. United Rys. 
Co. of St. Louis, 183 S.W. 114, 152 Mo. 
App. 18; San Antonio Traction Co. 
ates) [1-S.W. 777, 31. Tex.Civ. App. 


[d] Instructions held inapplicable. 
—Campbell v. St. Louis, ete., R. Co., 
75 S.W. 86, 175 Mo. 161; .Hartman v. 
St. Louis Transit Co., 87 S.W. 86, 112 
Mo.App. 439; Sommers v. St. Louis 
Transit Co., 88 S.W. 268, 108 Mo.App. 
319; Piper v. New York State Rys., 
172, N.Y.S. 838, 185 App.Div. 184; 
El Paso Electric Ry. Co. v. Tomlin- 
son, (Tex.Civ.App.) 115 ‘S.W. 8/71. 
See Harovsky v. Chicago City R. Co., 
205 Ill.App. 570. 


[e] Requested instructions held 
properly refused.—Birmingham Ry., 
Light & Power Co. v. Broyles, 69 So. 
562, 194 Ala. 64; Birmingham Ry., 
Light & Power Co. v. Fuqua, 56 So. 
578, 174 Ala. 631; Birmingham Ry., 
Light & Power Co. v. Camp, 49 So. 
846, 161 Ala. 456; Krieger v. Aurora, 
He N& Cry Re CO: 90 NB 266, 242 ele 
544; Chicago City R. Co. v. Ander- 
son, 93 Ill.App. 419 [aff 61 N.E. 999, 
LOS OL Mois, Chicasor. Sao eon. ies 
Ry. Co. v. Brown, 143 N.E. 609, 81 Ind. 
App. 411;. Wilkins v. Omaha, etce., R. 
Co., 65 N.W. 987, 96 Iowa 668; Louis- 
ville R. Co. v. Bossmeyer, 104 S.W. 
vol, ol. Kya 9973) Moursville® RCo} 
v. Will, 66 S.W. 628, 23 Ky.L. 1961; 
United Rys. & Electric Co. of Balti- 
more v. Ward, 77 A. 5938, 113 Md. 649; 
Nolan v. Boston Blevated Ry. Co., 
(Mass.) 171 N.E. 425; Blackburn v. 
BOSTON, SEtCr) Ot Re. NCO. OT NewS bTOy 
201 Mass. 186 (instruction making no 
distinction between negligence and 
mere error of judgment); Galbraith 
v. West End St. R. Co., 43 N.E. 501, 
165 Mass. 572; Simpson v. Wells, 237 
S.W. 520, 292 Mo. 301; Powers v. St. 
Louis Transit Co., 100 S.W. 655, 202 
Mo. 267; Henry v. Grand Ave. R. 
Co., 21 S.W. 214, 118 Mo. 525; Stout 
v. Kansas City Public Service Co., 
(Mo.App.) 17 S.W.(2d) 3863; Angle v. 
Fleming, (Mo.App.) 259 Wi 1433 
Cobb_v. Metropolitan St. R. Co., 67 
N.Y.S. 644, 56 App.Div. 187; Davis v. 
Durham Traction Co., 53 S.H. 617, 141 
N.C. 134 (instruction held properly 
modified); Acton v. Fargo & M. St. 
Ry. Co., 129 N.W.. 225, 20° N.D.) 434: 
Mathews v. Rhode Island Co., (R.I.) 
77 A. 865; El Paso BElectrie St. R. 
Co. v. Ballinger, (Tex.Civ.App.) 72 
S.W. 612; Virginia Ry. & Power Co. 
v. Hill, 91 S.B. 194, 120 Va. 397. See 
Harovsky v. Chicago City R. Co., 205 
TllL.App. 571. 


[f] Requested instructions held 


erroneously refused.—Plant v. Con- - 
necticut Co., 87 A. 794, 87 Conn. 310; 
Olsen v. Chicago City R. Co., 153 Ill. 
App. 75; Louisville Ry. Co. v. Gaugh, 
118 SiW. 276, 133 Ky. 467; Capital 
Traction Co. v. Contner, 87 A. 904, 120 
Md. 78; Jackson Electric Ry., Light 
& Power Co. v. Carnahan, 48 So. 617, 
95 Miss. 66; Hollingshead v. Camden, 
ete., R. Co., 60 A. 514, 72 N.J.Law 
154; Mertz v. Connecticut Co., 112 N. 
EB. 166, 217 N.Y. 475; Fay v. Brooklyn 
Heishts') Re UCo. 113 NeY. S28 CSO ama 
App.Div. 375; Sealey v. Metropolitan 
St. R. Co., 89 N.Y.S. 1045, 97 App.Div. 
399; Greitz v. Linch, 151 N.Y.S. 545; 
Pantages v. Seattle Electric Co., 104 
P. 629, 55 Wash. 453. 


[g] Instructions held misleading 
or confusing.—Riley v. Consolidated 
R. Co., 72 A. 562, 82-Conn. 105,.21 LR. 
A.N.S. 880; North Chicago St. R. Co. 
v. Smadraff, 59 N.E. 527, 189 Ill. 155 
[aff 89 Ill.App. 411]; Chicago West. 
Div. R. Co. v. Ingraham, 23 N.H. 350, 
U3t ae 65945 Lath 2337 Apps oolulay 
Feitl v. Chicago City R. Co., 113 Ill. 
Apps Si Rate l= INS 9 Ot 2 ta erie 
279]; Terre Haute Electric Co. v. 
Roberts, 91 N.H. 941, 174 Ind. 351 [rev 
(App.) 90 N.E. 335]; Louisville R. 
Co. v. Gaar, (Ky.) 112 S.W. 1130; Lex- 
ington R. Co. v. Woodward, 106 S.W. 
853, 32 Ky.L. 653; Hof v. St. Louis 
Transit -Co., WAV i Siw. 2166, 2132 Nor 
445: Holden v. Missouri’ R. Co., 76 
S.W. 973, 177 Mo. 456; Vogt v. United 
Rys. Co. of St. Louis, (Mo.App.) 226 
S.W. 75 [record quashed sub nom. 
State ex rel. Vogt v. Reynolds, 244 S. 
W. 929]; Jersey Farm Dairy Co. v. 
St. Louis Transit Co., 77 S.W. 346, 103 
Mo.App. 90 (instruction conflicting 
with others given); New York v. 
Metropolitan St. R. Co., 85 N-Y.S. 693, 
90 App.Div. 66 [aff 75 N.B. 1128, 182 
N.Y. 536]; Reed v. Tacoma Ry. 
Power Co., 201 P. 783, 117 Wash. 547. 
See Sington v. Birmingham R., etc., 
Co., 76 So. 48, 200 Ala. 282 (holding 
that instruction given required ex- 
planatory charge to prevent it from 
misleading the jury). 


{h] Instruction held to single out 
particular fact improperly.—Mont- 
gomery St. R. Co. v. Rice, 38 So..857, 
142 Ala. 674. 


29. See cases infra this note. 


[a] Instructions held sufficient. or 
not erroneous.—Mortimer v. Daub, 98 
N.E. 845, 52 Ind.App. 30; Ross v. 
Marshall Traction Co., (Tex.Civ.App.) 
256 S.W. 6388. 


[b] Instructions held erroneous.— 
Wachtel v. Hast St. Louis, ete., R. Co., 
77 Ill.App. 465; Kankakee Blectric R. 
Co. v.,. Lade, 56 TllApp. 454; Arm- 
strong v. C., ete. Traction Co.,) 10 
OhioN.P.N.S. 581. 


[c]_ Instructions held applicable. 
—Anderson vy. Missoula St. Ry. Co., 
167 P. 841, 54 Mont. 83; Denison, ete., 
R. Co. v. Powell, 80 S.W. 1054, 35 Tex. 
Civ.App. 454. 


[d] Instruction held inapplicable. 
—Cleveland, ete., Electric R. Co. v. 
Hunter, 10 OhioCir.Ct.N.S. 564, 


[e] Requested instruction held 
properly refused.—Ross v. Marshall 
Traction Co., (Tex.Civ.App.) 256 S. 
W. 638. 

([f] Instruction held misleading.— 


Northern Texas Traction Co. v. Stone, 
(Tex.Civ.App.) 230 S.W. 754, 


30. See cases infra this note. 


[a] Instructions held sufficient or 
not -erroneous.—Bain v. Ft. Smith 
Light & Traction GCo., 172 Svw. 843, 
116 Ark, 125,/L.R.A.1915D 1021; Bal- 


ame title and section number, 


§§ 512-514] 


den peril.*1 


[§ 513] (c) Care as to Children, Licensees, and 
The instructions, in an action against 
a street railroad company for injuries resulting from 
the management or operation of its road, as to the 
care or negligence of defendant with respect to 
children*? and licensees or trespassers,** are goy- 
erned by the rules applicable to instructions in other 


Trespassers. 


thasar v. Pacific Electric Ry. Co., 202 
Bev sty st ‘Cal. 3025-19) "A. LR. 4525 
Clark v. Bennett, 55 P. 908, 123 Cal. 
275; Walsh v. Chicago Rys. Co., 135 
N.E. 709, 303 I11..339 [aff 221 I11.App. 
654]; Felhour v. East St. Louis. R. 
Co., 169 Ill.App. 36; Nelson v. Chicago 
City R.~Co.; 63 TllvApp./98;.. Rice’s 
Adm’rs v. Kentucky Traction & Ter- 
minal Co,, 273 S.W.. 78, 209° Ky: 538; 
Frankfort, ete., Traction Co. v. Hu- 
lette, 106 S.W. 1193, 32 Ky.L.. 732; 
Ford v. Paducah City R. Co., 99 S.W. 
355, 124 Ky. 488, 30 Ky.L.. 644, 124 
Am.S.R. 412, 8 L.R.A.N.S. 1093; Tep- 
per v. Boston El. R. Co., 78 N.E. 384, 
192 Mass. 46; Parrish v. United Rys. 
Co., (Mo.) 260 S.W. 748; Duffy v. 
Kansas City Rys. Co., (Mo.App.) 217 
S.W. 883; Martin v. United Rys. Co. 
of St. Louis, 172 S.W. 406, 186 Mo. 
App. 576; Bruening v. Metropolitan 
St. Ry. Co., 168 S.W. 248, 180 Mo.App. 
434; Reynolds v. Omaha & C. B. St. 
Ry.) Cos LSTON.W.- 92) 108 Neb.:265 
Duffghe v. Metropolitan St. R. Co., 
96 N.Y.S. 324, 109 App.Div. 603 [aff 
79 N.E. 1104, 187 N.Y. 522]; Reilly v. 
Brooklyn Heights R. Co., 72 N.Y.S. 
1080, 65 App.Div. 453; Oberstock v. 
United Rys: Co. (137 PL 195,-68--Or. 
197; Bryant v. Bingham Stage Line, 
208 P. 541, 60 Utah 299; Virginia Ry. 
& Power Co. v. Hill, 91 S.E. 194, 120 
Va. 397; Lung v. Washington Water 
Power Co., 258 P. 832, 144 Wash. 676. 
See Benson v. Chicago City R. Co., 
208 Ill.App. 613. 


{b] Instructions held erroneous.— 
Ring v. Minneapolis St. Ry. Co., 217 
N.W. 130, 173 Minn. 265; Hogan v. 
Kansas City Public Service Co., 19 S. 
W.(2d) 707, 322 Mo. 1103, 65 A.L.R. 
129; Presti v. Cleveland Ry. Co., 160 
N.E. 508, 26 OhioApp. 536 [aff sub 
nom. Heidle v. Baldwin, 161 N.E. 44, 
118 OhioSt. 375, 58 A.L.R. 1186]; Mc- 
Leod v. City of Seattle, 249 P. 1059, 
140 Wash. 534; Traver v. Spokane St. 
R. Co., 65 P. 284, 25 Wash. 225. 


[ec] Imstructions held inapplicable. 
—Munns v. Chicago City_R. Co., 235 
Ill.App. 160; Seybert v. Sterling, etc., 
Electric R. Co., 157 Ill.App. 573. 


[d] Requested instructions held 
properly refused.—Arkansas Power & 
Light Co. v. Cummins, 28 S.W.(2d) 
1077, 181 Ark. 1145, 182 Ark. 1; Wash- 
ington Ry. & Electric Co. v. Upper- 
man, 47 App.D.C. 219; Sampsell _v. 
Rybecynski, 82 N.E. 244, 229 Ill. 75; 
Chicago City R. Co. v. O’Donnell, 70 
N.E. 294, 477, 208 Ill. 267; St. Clair 
v. Duluth Street Ry., 193 N.W. 690, 
155 Minn. 203; Southee v. Bingham- 
ton Ry. Co., 153 N.Y.S. 689, 168 App. 
Div. 605 [aff 118 N.E. 1078, 222 N.Y. 
640]; Cleveland, etc., Electric R. Co. 
y. Hunter, 10 OhioCir-Ct.N.S, 564. 
See Wanamaker v. Chicago City R. 
Co., 202 Ill.App. 122. 


[e] Requested instructions held 
erronecusly refused.—Chicago City 
R. Co. v. Meinheit, 114 Ill.App. 497; 
Boston Ins. Co. v. Brooklyn Heights 
R. Co., 169 N.Y.S. 251, 182 App.Div. ‘1; 
Jaffa v. Nassau Electric R. Co., 116 
N.Y.S. 324, 131 App.Div. 852; Rutz v. 
New York City R. Co., 95 N.Y.S. 345, 
107 App.Div. 568; Kroder v. Inter- 
urban St. R. Co., 91 N.Y.S. 341, 46 
Misc. 118. : 

[f] Instructions held misleading 


63 S.W. 834, 163 Mo. 645; 
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acts for negligence®* and civil actions generally.?5 


or confusing.—Denver City Tramway 
Co. v. Norton, 141. F. 599, 73 C.C.A. 1; 
Pienta v. Chicago City Ry. Co., 120 
N.E. 1, 284 Ill. 246 [rev 208 Ill.App. 
309]; Chicago West Division R. Co. 
v. Ingraham, 23 N.H. 350, 131 Ill. 659 
[aff 33 Ill.App. 351]; Chicago City 
RevCor vi Strong, 127 Hl Appc4 725 
Greene v. Louisville R. Co., 84 S.W. 
1154, 119 Ky. 862, 27 Ky.L. 316, 7 Ann. 
Cas. 1126; Carrahan v. Boston, etce., 
St. R. Co., 85 N.E. 162, 198 Mass. 549, 
126 Am.S.R. 461; Hogan v. Kansas 
City Public Service Co., 19 S.W.(2d) 
TORS (3225 Mor 1103565 (VALTER. 21 29% 
Zucker v. Johnson, 146 N.W. 1127, 158 
Wis. 81. 


[g] Incorporation of city ordi- 
nance in instruction.— McBride v. Des 
Moines City R. Co., 109 N.W. 618, 134 
Iowa 398 (held not error); Gebhardt 
v. St. Louis Traction Co., 71 S.W. 448, 
97 Mo.App. 373 (error where the 
meaning of phrases used in the ordi- 
nance is uncertain). 


31. See case infra this note. 


[a] Requested instruction held 
properly refused.—Hock v. New York, 
one R.Co., 77 N.Y.S. 200, 74 App.Div. 


32. See cases infra this note. 


[a] Instructions held sufficient or 
not erroneous.—George v. Los An- 
geles R. Co, 58 P. 819,126 Cal. 357, 77 
Am.S.R. 184, 46 L.R.A. 829; Liska v. 
Chicago Rys. Co., 149 N.E. 469, 318 
Ill. 570; Indianapolis St. R. Co. v. 
Schomberg, (App.) 71 N.E. 237; Long 
v. Ottumwa Ry. & Light Co., 142 N.W. 
1008, 162 Iowa 11; Hanley v. Ft. 
Dodge Light, etc., Co., 107 N.W. 593, 
110 N.W. 579, 133 Iowa 326; Altaville 
v. Old Colony St. Ry. Co., 110 N.E. 
970, 222 Mass. 322; Gray v. St. Paul 
City R. Co., 91 N.W. 1106, 87: Minn. 
280; Turnbow v. Dunham, 197 S.W. 
103, 272 Mo. 53; Heinzle v. Metropoli- 
tan’ St. R. Co., 111 S.W. 536, 213 Mo. 
102; Cornovski v. St. Louis Transit 
Co., 106 S.W. 51, 207 Mo. 263; Mas- 
terson v. St. Louis Transit Co., 103 
S.W. 48, 204 Mo. 507; Hovarka v. St. 
Louis Transit Co., 90 S.W. 1142, 191 
Mo. 441; Schmidt v. St. Louis R. Co., 
Kaiser vy. 
United Rys. Co. of St. Louis, 135 S. 
W. 90, 155 Mo.App. 428 (instruction 
that it was the motorman’s duty “to 
stop said car within the shortest time 
and space possible with the means at 
his command upon the first appear- 
ance of danger to” decedent held 
not erroneous as requiring the exer- 
cise of too high a degree of care); 
Russo v. Rhode Island Co., 95 A. 666, 
38 R.I. 323; Bamberger v. Citizens’ 
St.eR2 Go, vet SAW 1630 95>-Tenn.: 28, 
49 Am.S.R. 909, 28 L.R.A. 486; Et. 
Worth St. R. Co. v. Witten, 11 S:Ww. 
1091, 74 Tex. 202; Dallas Rapid Trans- 
it R.-Co:+v, ‘Dunlap, 26. S.W. 87%, 7 
Tex.Civ.App. 471. 


[b] Instructions held erroneous.— 
Indianapolis Traction, ete. Co. v. 
Croly, 96 N.E. 973, 98 N.E. 1091, 54 
Ind.App. 566; Whitman’s Adm’r v, 
Louisville Ry. Co., 119 S.W. 165, 134 
Ky. 6; Turnbow v. Dunham, 197 S.W. 
103, 272 Mo. 53; Simon v. Metropoli- 
tan St. Ry. Co., 132 S.W. 250, 231 Mo. 
65, 140 Am.S.R. 498; Cincinnati Trac- 
tion Co, vi Cahill; «13 “OhioApp. 46; 


[§ 514] (2) Contributory Negligence. 
governing instructions in other actions founded upon 
negligence,*® and in civil actions generally,?? are 
applicable in actions for injuries resulting from the 
management or operation of a street railroad, with 
respect to the care or contributory negligence of the 
injured person,** as in stopping, looking, or listen- 


The rules 


Morgenroth v. Northern Ohio Trac- 
tion, etc., Co., 18 OhioCir.Ct.N.S. 306; 
Stephens v. Cincinnati Traction Co., 
81 OhioCir.Ct. 439; Nahabedian v. 
United Electric Rys. Co., 149 A. 19, 
50 R.I. 455. 


[ec] Instructions held applicable— 
Wyrick v. Kansas Plectric Utilities 
Co., 163 P. 1059, 100 Kan. 122; Turn- 
bow v. Kansas City Rys. Co., 211 S.W. 
41, 277 Mo. 644; Russo v. Rhode Is- 
land Co., 95 A. 666, 38 R.I. 3238. 


[dad] Instructions held inapplicable. 
—Henderson v. Detroit Citizens’ St. 
R. Co., 74 N.W. 525, 116 Mich. 368; 
Wise v. St. Louis Transit Co., 95 S.W. 
898, 198 Mo. 546. 


[e] Requested instruction held 
properly refused.—Perryman -v. Chi- 
cago City Ry. Co., 89 N.E. 980, 242 
Ill. 269 [aff_145 Ill,App. 187]; Hogan 
v. Citizens’. R. Co., 51 S.W. 473, 150 Mo. 
86; Cohn v. Cincinnati Traction Co., 
26 OhioCir.Ct.N.S. 267; Ft. Worth St. 
R. Co. v. Witten, 11 S.W. 1091, 74 
Tex. 202. 


[f] Requested instruction held er- 
roneously refused.—Weitzman v. Nas- 
sau. Electric: R: Co., 57 N:Y.S. 1120, 
40 App.Div. 615 [rearg den 59 N.Y.S. 
1117, 41 App.Div. 631]. 


[g] Instructions held misleading. 
—Kravitz v. Chicago City R. Co., 174 
Ill.App. 182;. Turnbow v. Dunham, 197 
S.W. (108;°272 Mo. 535 — Walotio. /vs 
DML Sh etcs, Re Co: 9. Daty 2ONGye) 


33. See cases infra this note. 


[a] Instructions held sufficient or 
not erroneous.—Bellamy v. Kansas 
City R. Co., 196 P. 1104, 108 Kan. 708; 
Denison, etc., R. Co. v. Carter, (Tex. 
Civ.App.) 70 S.W. 822, 71 S.W. 292; 
Richmond Traction Co. v. Wilkinson, 
43 S.H. 622, 101 Va. 394. 


' [b] Instruction held applicable.— 
Richmond Traction Co. v. Wilkinson, 
43 S.H. 622, 101 Va. 394. 


[c] Instruction held inapplicable. 
—Spitalera vy. Second Ave. R. Co., 25 
NoY:S. 9195.78 Hun 3.7%. 


[d] Requested instruction held 
covered.—Richmond Traction Co. v. 
Wilkinson, 43 S.B. 622, 101 Va. 394. 


34 See Negligence §§ 909-942. 
35. See Trial [38 Cyc 1594-1818]. 
36. See Negligence §§ 909-942. 
37. See Trial [88 Cyc 1594-1818]. 


38. See cases infra this note, and 
notes 39-42, 


[a] Instructions held sufficient or 
not erroneous.—Southern Electric R. 
Co. v.. Hageman, -121 F. 262; 57 C.C.A. 
348 [cert den 24 S.Ct. 843, 191 U.S. 
572, 48 L.Ed. 307]; Mobile Light & 
R. R. Co. v. Forcheimer, 127 So. 825, 
221 Ala. 139; Boyette v. Bradley, 100 
So. 647, 211 Ala. 370; Benton v. City 
of Montgomery, 75 So. 473, 200 Ala. 
97; Birmingham Ry., Light & Power 
Co. v. Camp, 49 So. 846, 161 Ala. 456; 
Birmingham Ry., Light & Power Co. 
v. Norton, 61 So. 459, 7 Ala.App. 571; 
Bain v. Ft. Smith Light & Traction 
Co., 172 S.W. 843, 116 Ark. 125, L.R.A. 
1915D 1021; Gilmore v. Los Angeles 
Ry. Corporation, (Cal.) 295 P. 41, 211 
Cal. 192 [superseding op 290 P. 22]; 
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Gilmore v. Los Angeles Ry. Corpo- 
ration, (Cal.) 290 P. 22 [op supersed- 
ed 295 P. 41]; Wood v. Los Angeles 
Ry.) Corp.,.155° P. 68, 172. Cal. 15; 
Hammond v. Pacific Electric Ry. Co., 
164 P. 50, 32 Cal.App. 756; Denver 
City Tramway Co. v. Carson, 123 P. 
680, 21 Colo.App. 604; Collum_ v. 
Georgia Ry. & BHlectric Co., 79 S.E. 
475, 140 Ga. 573; Walsh vy. Chicago 
Rys. Co.,' 1385 N.B. 709, 303 Ill. 339 
[aff 221 Ill.App. 654]; Flanagan v. 
Chicago City Ry. Co., 90 N.H. 688, 243 
Ill. 456; Hornung v. Decatur Ry.. & 
Light Co., 89 N.E. 269, 241 Ill. 128; 
Chicago City R. Co. v. Ryan, 80 N.E. 
116, 225 Ill. 287; South Chicago City 
R. Co. v. Kinnare, 75 N.E. 179, 216 
Tll. 451 [aff 96 Ill.App. 210, 117 Ill. 
App. 1]; Chicago North Shore St. R. 
Co. v. Strathmann, 72 N.B. 800, 213 
Ill, 252; Posch v. Chicago R. Co., 221, 
Ill.App. 241; Fredericks v. Chicago 
R. Co., 208 Ill.App. 172; Harrison v. 
Chicago City R. Co., 178 Ill.App. 597; 
West Chicago St. R. Co. v. Egan, 74 
Ill.App. 442; Indianapolis & Cincin- 
nati Traction Co. v. Senour, 122 N.E. 
772, 71 Ind.App. 10; Indianapolis St. 
R. Co. v. Schomberg, (Ind.App.) 71 
N.E. 237; Doherty v. Des Moines City 
Ry. Co.; 121 N.W. 690, 144 Iowa 26; 
Creamer v. Louisville Ry. Co., 134 
S.W. 193, 142 Ky. 340; Louisville R. 
Co. v. Gaugh, 118 S.W. 276, 133 Ky. 
467; Louisville R. Co. v. Poe, 72 S.W. 
6, 24 Ky.L. 1700; Central Pass. R. Co. 
v. Chatterson, 29 S.W. 18, 17 Ky.L. 5; 
McKechnie. v. Boston Elevated Ry. 
Co., 112 N.E. 479, 224 Mass. 36; Mills 
v. Michigan Electric Ry. Co., 212 
N.W. 75, 287 Mich. 393; Tiley v. De- 
troit United Ry., 155 N.W. 728, 190 
Mich. 7;' Quirk vi Rapid R. Co., 100 
N.W. 815, 137 Mich. 493; Manor v. 
Bay Cities Consol. R. Co., 76 N.W. 
139, 118 Mich. 1; Gilchrist v. Kansas 
City Rys. Co., (Mo.) 254 S.W. 161; 
“Mason v. United Rys. Co. of St. Lou- 
is, (Mo.) 246 S.W. 318; Richardson v. 
Kansas City Rys.Co., 231 S.W. 938, 
288 Mo. 258; Latson v. St. Louis 
Transit Co., 91 S.W. 109, 192 Mo. 449; 
Levin v. Metropolitan St. R. Co., 41 
S.W. 968, 140 Mo. 624; Byerley v. 
Metropolitan St. Ry. Co., 158 S.W. 413, 
172 Mo.App. 470; Kirchof v. United 
Rys. Co. of. St. Louis; 135 S.W. 98, 
155 Mo.App. 70; Yergy v. Helena 
Light & Ry. Co., 102 P. 310, 39. Mont. 
218, 18 Ann.Cas, 1201; Shelly ov. 
Brunswick Traction Co., 48 A. 562, 65, 
N.J.Law 639; McClain v. Brooklyn 
WO Ltya r OOs, | 226 NIB. 1062 L16. NY. 
459; Bertsch v. Metropolitan St. R. 
Co., 74 N.Y.S. 238, 68 App.Div. 228 
faff 66 N.E. 1104, 173 N.Y. 634]; Har- 
vey v. Nassau Hlectric R. Co., 55 
N.Y.S. 20, 35 App.Div. 307; Cincin- 
nati Traction Co. v. Dorenkemper, 32 
OhioCir.Ct. 239 [aff 94 N.E. 1103, 83 
OhioSt. 500]; Toledo, ete, R. Co. vy. 
Gilbert, 24 OhioCir.Ct. 181; Pittsburg 
County Ry. Co. v. Campbell, 236 P. 27, 
110 Okl. 79; Macchi v. Portland Ry., 
Light & Power Co., 148 P. 72, 76 Or. 
215; Memphis St. R. Co. v. Haynes, 
81 S.W. 374, 112 Tenn. 712 (holding 
that while the question of contribu- 
tory negligence is one of fact for the 
jury, the trial judge, in a proper case, 
may instruct the jury that particular 
conduct on the part of plaintiff would 
be negligence per se); Bamberger v. 
Citizens’ St. R. Co., 31 S.W. 163, 95 
Tenn. 18, 49 Am.S.R. 909, 28 L.R.A. 
486 (contributory negligence of cus- 
todian of child); Northern Texas 
Traction Co. v. Armour & Co., (Tex. 
Civ.App.) 290 S.W.+ 544 [certified 
question answered by supreme court 
288 S.W. 145, 116 Tex. 176]; Texas 
Electric Ry. v. Couts, (Tex.Civ.App.) 
250 S.W. 266; Kelly v. Dallas Consol. 
Electric St. Ry. Co., (Tex.Civ.App.) 
158 S.W. 221; Norfolk & P. Traction 
Co. v. Forrest’s Adm’x, 64 S.BE. 1034, 
109 Va. 658; Duteau v. Seattle Hlec- 
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tric Co., 88 P. 755, 45 Wash. 418 (in- 
struction otherwise proper held not 
bad for failing to embody the doc- 
trine of last clear chance); Traver'v. 
Spokane St. R. Co., 65 P. 284, 25 Wash. 
225. See Johnson v. Chicago Surface 
Lines, 209 Ill.App. 26; Anderson v. 
Chicago City R. Co., 207 Ill.App. 427; 
Johnson Oil Refining Co. v. Galesburg 
R., etc, Co., 200 Ill App. 392; John- 
son v. Galesburg, etc., Electric R. Co., 
193 Ill.App. 387. p 

[b] Instructions held erroneous.— 
Alabama’ Power Co. v. Elmore, (Ala.) 
130 So. 413; Appel v. Selma St. & 
Suburban Ry. Co., 59 So. 164, 177 Ala. 
457; Benton v. City of Montgomery, 75 
So. 473, 200 Ala. 97; Birmingham R., 
etc., Co. v. City Stable Co., 24 So. 558, 
119 Ala. 615, 72 Am.S.R. 955; Taylor 
v. Pacific Electric Ry. Co., 158 P. 119, 
172 Cal. 688; Hammer v. Connecticut 
Co., 108 A. 584, 94 Conn. 127; Clarke 
v. Connecticut Co., 76 A. 523, 83 Conn. 
219; Columbus. R. Co. v. Peddy, , 48 
S.E. 149, 120 Ga. 589; Borowsky v. 
Honolulu Rapid Transit Co., Ltd., 29 
Hawaii 188; Pienta v. Chicago City 
Ry. Co., 120 N.EB. 1, 284 Til. 246 [rev 
208 Ill.App. 309]; North Chicago St. 
R. Co. v. Irwin, 66 N.E. 1077, 202 Ill. 
345 [rev 104 Ill.App. 150]; Schenck 
v. Chicago R: Co., 211 IlLApp. 466; 
Nelson v. Chicago City R. Co., 163 Ill. 
App. 98; Galesburg Electric Motor, 
etc., Co. v. Barlow, 98 Ill.App. 334: 
West Chicago St. R. Co. v. Egan, 74 
Tll.App. 442; Chicago West Division 
R. Co. v. Haviland, 12 Ill.App. 561; 
Citizens’ St. R. Co. v. Hamer, 62 N.E. 
658, 63 N.B. 778, 29 Ind.App. 426; 
Louisville R. Co. v. Boutellier, 110 
S.W. 357, 33 Ky.L. 484; Maloy v. Bos- 
ton Elevated Ry. Co., 104 N.E. 459, 
217 Mass. 108; Blackburn v. Boston, 
etc., St. R. Co., 87 N.E. 579, 201 Mass. 
186; Galbraith v. West End St. R. Co., 
43 N.H. 501, 165 Mass. 572; Grossman 
v. Wells, 282 S.W. 710, 314 Mo. 158; 
Simpson v. Wells, 237 S.W. 520, 292 
Mo. 301; Lynch v. Metropolitan St. 
R. Co., 20 S.W. 642,, 112 Mo. 420; 
Pinkard v. Wells, (Mo.App.) 249 S.W. 
424; Schmidt v. St. Louis Transit Co., 
120 S.W. 96, 140 Mo.App. 182; Ross 
v. Metropolitan St. R. Co., 112 S.W. 
9, 132 Mo.App. 472; Murray v. St. 
Louis Transit Co., 83 S.W. 995, 108 
Mo.App. 501; 


ete, R..Co.; 82 S.W. 1096, 108 Mo. 
App. 78; Barrie v. St. Louis Transit 
Co., 76 S.W. 706, 102 Mo.App. 87; 


Sanitary Dairy Co. v. St. Louis Trans- 
it. Co.,. 71 S.W.. 726, 98 Mo.App. 20; 
Brooks v. Lincoln St. R. Co., 36 N.W. 
529, 22 Neb. 816; Consolidated Trac- 
tion Co. v. Chenowith, 34 A. 817, 58 
N.J.Law 416; Bryant v. New York 
Rys. Co., 178 N.Y.S. 819, 189 App.Div. 
662; McGuire v. New York Rys, Co., 
163 N.Y.S. 558, 176 App.Div. 490; 
Fiori v. Metropolitan St. R. Co., 90 
N.Y.S. 521, 98 App.Div. 49; Scott v. 
Third Ave. R. Co., 18 N.Y.S. 344, 59 
Hun 456; Wright v. Third Ave. R. Co., 
5 N.Y.S. 707, 538 Hun 630; McKinley 
v. Metropolitan St. R. Co., 79 N.Y.S. 
213, 77 App.Div. 256; Romeo v. Union 
R. Co.,.102 N.Y.S. 844, 52 Misc. 578; 
Post v. New York City R. Co., 93 N. 


Y.S. 1109; Luedecke v. Metropolitan 
St:- Ri Co}, 60 N.¥.8e 999; .D’ Oro. sv. 
Atlantic Ave. R..Co., 138. N.Y.S. 789 


[aff 29 N.H. 1080, 129 N.Y. 682]; Lea 
v. Southern Public Utilities Co., 101 
S.E. 19, 178 N.C. 509; Toledo Rys. & 
Light Co. v. Mavers, 112 N.E. 1014, 
93 OhioSt. 304; Cleveland Ry. Co. v. 
Kunciec, 160 N.E. 734, 27 OhioAnp. 47; 
Cleveland Ry. Co. v. Kuncic, 159 N.E. 
96, 26 OhioApp. 275; Cincinnati Trac- 
tion Co. v. Edwards, 22 OhioCir.ct. 
N.S. 539: Mayers v. Toledo R,, etc., 
Co., 22 OhioCir.Ct.N.S. 534; Houston 
City St. R. Co. v. Reichart, 29 S.w. 
1040, 87 Tex. 539; Denison, etc, R. 
Co. v. Carter, (Tex.Civ.App.) 70 S.W. 


Kimble v. St. Louis, | 
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Jensen v. Utah 
Light & Ry. Co., 132 P. 8, 42 Utah 
415; Richmond Pass., etc., 
Steger, 43. S.E. 612, 101 Va. 319; 
erton v. Tacoma. R,, etc., Co. 71 P. 
39, 30 Wash. 395; Ostermann v. Mil- 
waukee Electric Ry. & Light Co., 
(Wis.) 235 N.W. 406. 


[ec] Instructions held applicakle.— 
Simenauskas v. Connecticut Co., 129 
A. 790, 102 Conn. 676; Public Utilities 
Co. v. Iverson, 121 N.H. 33, 187 Ind. 
672; Ross v. Marshall Traction Co., 
(Tex.Civ.App.) 256 S.W. 638; Dallas 
Ry. Co. v. Haton, (Tex.Civ.App.) 222 
S.W. 318 [dism f w j]; Northern Tex- 


322) 71 SOW. 9292; 


as Co. v. Hunt, 118 S.W. 827, 54 Tex. 


Civ.App. 415; Lung v. Washington 
Water Power Co., 258 P. 832, 144 
Wash. 676. 


[d] Instructions held inapplicable. 
—Buttrick v. Pacific Electric Ry. Co., 
260 P. 588, 86 Cal.App. 136; Ford v. 
New York City Interborough Ry. Co., 
140 N.E. 720, 236 N.Y. 346; Cincinnati 
Traction Co. v. Johnson, 10 OhioCir. 
Ct.N.S. 467, 30 OhioCir.Ct. 702; Cin- 
cinnati Traction Co. v. Jamison, 32 
OhioCir.Ct. 336; Cleveland Ry. Co. 
v. Kuncic, 160 N.E. 734, 27 OhioApp. 
47; Rogers v. Portland Ry., Light & 
Power Co., 134 P. 9, 66 Or. 244. : 


[e] Requested instructions held 
properly refused.—Porto Rico Ry., 
Light & Power Co. v. Cognet, 3 F.(2d) 
2b feert (den #45; 08.Ct. eblda jo68o Gass 
691, 69 L.Ed. 1159]; Mobile Light & 
R. Co. v. Gadik, 100 So. 837, 211 Ala. 
582; Bradley v. Ashworth, 100 So. 
663, 211 Ala. 395; Benton vy, City of 
Montgomery, 75 So. 473, 200 Ala. 97; 
Birmingham R., etc., Co. v. Brantley, 
37 So. 698, 141 Ala. 614; Dawson v. 
San Diego Electric Ry. Co., 255 P. 215, 
82 Cal.App. 141; Savannah Electric 
Co. vy. Joseph, 103 S.E. 723, 25 Ga. 
App. 518; Flanagan v. Chicago City 
Ry. Co., 90 N.E. 688, 243 Ill. 456 [aff 
145 Ill.App. 56]; Sampsell v. Rybezyn_ 
ski, 82 N.E. 244, 229 Ill. 75 (covered 
by other instructions given); Harri- 
son v. Chicago City R. Co., 178 Ill. 
App. 597; Union Traction Co. v. Mon- 
eyhun, 136 N.E. 18, 192 Ind. 288, 28 
A.L.R. 211; Louisville R. Co. v. Boss- 
meyer, 104 S.W. 337,'31 Ky.L. 997 
(instruction calling attention to se- 
lected facts); Lambert y. Eastern 
Massachusetts St. Ry. Co., 134 N.B. 
340, 240 Mass. 495, 22 A.L.R. 1291; 
Blackburn v. Boston & N, St. Ry. Co., 
87 N.H. 579, 201 Mass. 186; Scannell 
v. Boston El. R. Co., 57 N.E. 341, 176 
Mass. 170; Glazebrook vy. West End 
St. R. Co., 35 N.E. 553, 160 Mass. 239; 
Bloch v. Detroit United R., 178 N.W. 
670, 211 Mich. 252; Johnson v. Minne- 
apolis & St. P. Suburban R. Co., 192 
N.W. 187, 155 Minn. 13; Longan v. 
Kansas City Rys. Co., 253 S.W. 758, 
299 Mo. 561; Ebert v. Metropolitan 
St. Ry. Co., 160 S.W. 34, 174 Mo.App. 
45; Sepetowski v. St. Louis Transit 
Co., 76 S.W. 693, 102 Mo.App. .110; 
Mosca v. Atlantic & S. Ry. Co., 124 A. 
600, 100 N.J.Law 181, 1 N.J.Misec. 615; 
Laiferty v. Third Ave. R. Co., 83 N.Y. 
S. 405, 85 App.Div. 592 [aff 68 N.E. 
1118, 176 N.Y. 594]; Dipaolo v. Third 
Ave. R. Co., 67 N.Y.S. 421, 55 App.Div. 
566; Geoghegan v. Third Ave. R. Co., 
64 N.Y.S. 630, 51 App.Div. 369; D’Oro 
v. Atlantic Ave. R. Co., 13 N.Y.S. 789 
[aff 29 N.E. 1030, 129 N.Y. 632]; Quinn 
v. Atlantic Ave. R. Co., 12 N.Y.S. 223 
[aff 31 N.E. 629, 134 N.Y. 611]: Rohr 
v. Scioto Valley Traction Co., 31 Ohio 
C.A. 108; Barrett v. Rhode Island Co., 
116, A. 199; 644 Ral, 1475: Sharpton ove 
Augusta, etc., R. Co., 51 S.E. 553, 72 
S.C. 162; Richmond Traction Co. v. 
Clarke, 43 S.E. 618, 101 Va. 382; Reed 
v. Tacoma Ry. & Power Co., 201 P. 
783, 117 Wash. 547; Traver v. Spo- 
kane St. R. Co., 65 P. 284, 25 Wash. 
225; Lightfoot v. Winnebago Trac- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ing for the approach of a ear,*® or attempting to 
cross the track in front of a standing or approach- | . 


tion Co., 102 N.W. 30, 123 Wis. 479. 
See Gadbois v. Bay State St. R. Co., 
103 N.E. 294, 216 Mass. 188 (request- 
DOR eae held properly modi- 
ed). 


[f] Requested instructions held 
erroneously refused.—Spear v. United 
Railroads of San Francisco, 117 P. 
956, 16 Cal.App. 637; Holmes v. Sand- 
point & I. R. Co., 137 P. 532, 25 Idaho 
345; Chicago City R. Co. v. O’Donnell, 
70 N.E. 294, 477, 208 Ill. 267; Bayer v. 
St. Louis, etce., R., 188 Ill.App. 3823; 
South Chicago City R. Co. v. Kinnare, 
96 Lll:App. 210 [aff 75 N.E. 179, 216 
Ill, 451]; West Chicago St. R. Co. v. 
Kautz, 89 Ill.App. 309; City of Ash- 
land v. Williams, 262 S.W. 273, 203 
Ky. 300; Lexington R. Co. v. Fain, 
80 S.W. 468, 25 Ky.L. 2243; Lambert 
v. Eastern Massachusetts St. Ry. Co., 
134 N.E. 340, 240 Mass. 495, 22 A.L.R. 
1291; Jackson Electric R., etc., Co. v. 
Carnahan, 48 So. 617, 95 Miss. 66; 
Netterfield v. New York City R. Co., 
113 N.Y.S. 434, 129 App.Div. 56; Hen- 
nessey v. Forty Second St., ete., R. Co., 
92 N.Y.S. 1058, 103 App.Div. 384 [rev 
88 N.Y.S. 728, 44 Misc. 198]; Cush- 
ing v. Metropolitan St. R. Co., 87 N. 
Y.S. 314, 92 App.Div. 510; O’Neill 
v. Third Ave. R. Co., 23 N.Y.S. 20, 3 


Mise. 521; Cincinnati Traction Co. v. 
Hdwards, ~ 22  OhioCir.Ct.N.S. «539; 
Wright v. Cincinnati St. R. Co., 9 


OhioCir.Ct. 503, 6 OhioCir.Dec. 159 [aff 
43 N.E. 688, 54 OhioSt. 181, 32 L.R.-A. 
340]; Edlefson v. Portland Ry., Light 
& Power Co., 136 P. 832, 69 Or. 18; 
Knoxville Traction Co. y. Brown, 89 
S.W. 319, 115 Tenn. 323; Nashville R. 
Co. vy. Norman, 67 S.W. 479, 108 Tenn. 
324; El Paso Electric Co. v. Collins, 
(Tex.Commn.App.) 25 S.W.(2d) 807 
[den reh 23 S.W.(2d) 295, rev judg- 


ment (Civ.App.) 10 S.W.(2d) 397]; 
Austin St. Ry. Co. v. Heflin, (Tex. 
Civ.App.) 158 S.W. 1040; Reichen- 


stein vy. Virginia Ry. & Power Co., 80 
S.E. 564, 115 Va. 862; Kramer v. 
Chicago & M. Electric Ry. Co., 177 N. 
W. 874, 171 Wis. 627. 


{g] Instructions held misleading 
or confusing.—Columbus R. Co. v. 
Peddy, 48 S.E. 149, 120 Ga. 589; Eng- 
lund v. Mississippi Valley Traction 
Co., 139 Ill.App. 572; Metropolitan St. 
R. Co. v. Rouch, 71 P. 257, 66 Kan. 
195; Washington, B. & A. R. Co. v. 
State, 111 A. 164, 136 Md. 103; Kreh- 
meyer v. St. Louis Transit Co., 120 S. 
W. 78, 220 Mo. 689 (inconsistent and 
contradictory instructions); Parkin- 
son v. Concord St. R. Co., 51 A. 268, 
71 N.H. 28; Cincinnati Interurban Co. 
vy. Haines, 28 OhioCir.Ct. 443; Citi- 
zens’ R. Co. v. Gossett, 85 S.W. 35, 37 
Tex.Civ.App. 603; Hilstad v. City of 
Seattle, 271 P. 264, 149 Wash. 483; 
Wills v. Ashland Light, etc., R. Co., 
84 N.W. 998, 108 Wis. 255. . 


[h] Instructions held to invade 
province of jury.—Chicago Union 
Traction Co. v. Dybvig, 107 Il1.App. 
644; West Chicago St. R. Co. v. Cal- 
low, 102 111.App. 323. 


39. See cases infra this note. 


[a] Instructions held sufficient or 
not erroneous.—Birmingham Ry., 
Light & Power Co. v. Fox, 56 So. 1013, 
174 Ala. 657; Fujise v. Los Angeles 
Ry. Co., 107 P. 317, 12 Cal-App. 207; 
Collum yv. Georgia Ry. & Electric Co., 
79 S.E. 475, 140 Ga. 573; Chicago City 
R. Co. v. Nelson, 74 N.E. 458, 215 Ill. 
436; Fredericks vy. Chicago R. Co., 208 
Tll.App. 172; Naparala v. Chicago, S. 
B. & N. I. Ry. Co., 115. N.B. 694, 64 
Ind.App. 169; Hamilton v. De Camp, 
244 P, 1057, 120 Kan. 645; Westover 
vy. Grand Rapids Ry. Co., 147 N.W. 
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630, 180 Mich. 373; Schweig v. Wells, 
(Mo.App.) 26 S.W.(2d) 851; Miller v. 
Sioux Falls Traction System, 220 N. 
W. 451, 53 S.D. 144 [mod reh on other 
grounds 222 N.W. 270, 53 S.D. 649]; 
El Paso Electric Ry. Co. v. Benjamin, 
(Tex.Civ.App.) 202 S.W. 996 [dism f 
w jj]; Grow v. Utah Light & Ry. Co., 
106 P. 514, 87 Utah 41; Spikine v. 
Consolidated R., etc., Co., 93 P. 838, 33 


Utah 313; Luck v. Toronto R. Co., 48 
Ont... 581. 
[b]. Instructions held erroneous.— 


Detroit United R. Co, v. Nichols, 165 
ie 289, 91 C.C.A. 257; Saylor v. Union 
Traction Co., 81 N.E. 94, 40 Ind.App. 
381; Harrington vy. Dunham, 202 S.W. 
1066, 273 Mo. 414; Rodan v. St. Louis 
Transit Co., 105 S.W. 1061, 207 Mo. 
392; McCauley v. Whitridge, 156 N. 
Y.-S. 791, 171 App.Div. 307; Cincinnati 
Traction Co. v. Edwards, 22 OhioCir. 
Ct.N.S. 539% Mayers v. Toledo R., etc., 
Co., 22 OhioCir.Ct.N.S. 534; Donohoe 
v. Portland Ry. Co., 107 P. 964, 56 
Or. 58; Wilson vy. Citizens’ St. R. Co., 
58 S.W. 334, 105 Tenn. 74; Citizens’ 
R. Co. vy. Holmes, 46 S.W. 116, 19 Tex. 
Civ.App. 266 (charge that it was 
plaintiff's duty to use greater dili- 
gence if his senses of hearing and 
seeing were impaired held improper 
as going to the weight of the evi- 
dence). 6 


[ce] Instructions held applicable. 
—Nahorski y. St. Louis Electric Ter- 
minal Ry. Co., 274 S.W. 1025, 310 Mo. 
227; Smith v. Cleveland Ry. Co., 164 
N.E. 59, 30 OhioApp. 21. 


[d] Instructions held inapplicable. 
—Hlgin, etce., Traction Co. v. Brown, 
129 Ill.App. 62; Rouse v. Detroit Hlec- 


.tric R. Co., 98 N.W. 258, 100 N.W. 404, 


135 Mich. 545; Peterson y. Interurban 
St. R. Co., 103 N.Y.S. 8, 118 App.Div. 
210; Richmond Traction Co. v. Hilde- 
brand, 34 S.E. 888, 98 Va. 22. 


[e] Requested instructions held 
properly refused.—Macon R., etc., Co. 
v. Barnes, 49 S.E. 282, 121 Ga. 443; 
Union Traction Co. v. Moneyhun, 136 
N.E. 18, 192 Ind. 288, 28 A.L.R. 211; 
Muncie St. R. Co. v. Maynard, 32 N. 
EB. 3438, 5.Ind.App. 372; Ayres v. Kan- 
sas City Rys. Co., 193 P. 1069, 108 
Kan. 49; Baltimore Traction’ Co. v. 
Wallace, 26 A. 518, 77 Md. 485; Man- 
ley v. Bay State St. Ry. Co., 107 N.E. 
409, 220 Mass. 124; Stubbs v. Boston, 
ete., St. R. Co., 79.N.E. 795. 193 Mass. 
513; Hovarka v. St. Louis Transit.Co., 
90 S.W. 1142, 191 Mo. 441; Schafstette 
v. St. Louis, .etc., R..Co.,. 74. S.W.. 826, 
175 Mo. 142; Blyston-Spencer v. Unit- 
ed Rys. Co. of St. Louis, 132 S.W. 1175, 
152 Mo.App. 118; American Storage, 
ete.. Co. v. St. Louis Transit Co., 97 
S.W. 184, 120 Mo.App. 410; Hickey, 
Kaplan & Witzek v. Brooklyn Heights 
R. Co... 1382 N.Y.S. 945, 148 Apnp.Div. 
693; Mentz v. Second Ave. R. Co., 25 
N.Y.Super. 356 [aff 41 N.Y. 619, 3 Abb. 
Dec. 274, 1 Alb.L.J. 991; Mathews v. 
Rhode Island Co., (R.1.) 77 A. 865; 
Nashville R. Co. v. Norman, 67 S.W. 
479, 108 Tenn. 324 (instruetion cov- 
ered by others given): Knoxyillé R., 
ete., Co. v. Roth, 2.Tenn.Civ.App. 389; 
Northern Texas Traction Co. v. Hunt, 
118 S.W.. 827, 54 Tex.Civ.App. 415; 
Grow v. Utah Light & Ry. Co., 106 P. 
514, 37 Utah 41; Traver v. Spokane 
St. R. Co., 65 RP. 284, 25 Wash. 225. 


[f] Requested instructions held 
erroneously refused.—Columbus R. 
Co. v. Peddy, 48 S.E. 149, 120 Ga. 589; 
Chieago City R. Co. v. O’Donnell, 70 
N.E. 294, 477, 208 Ill. 267; Murray v. 
St. Louis Transit Co., 75 S.W. 611, 
176 Mo. 183; Campbell v. St. Louis, 
etc., R. Co., 75 S.W. 86, 175 Mo. 161; 
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ing ear,*® including the contributory negligence of 


Hartman v. St. Louis Transit Co., 87 
S.W. 86, 112 Mo.App. 439; MeVicker 
v. Joline, 145 N.Y.S. 532, 160 App.Div. 
280; Curry v. Rochester R. Co., 35 N. 
Y.S. 543, 90 Hun 230; Nashville R. Co. 
v. Norman, 67 S.W. 479, 108 Tenn. 324; 
Northern Texas Traction Co. v. Nel- 
son, (Tex.Civ.App.) 105 S.W. 846; 
Citizens’ R. Co. v. Ford, 60 S.W. 680, 
25 Tex.Civ.App. 328; Citizens’ R. Co. 
v. Holmes, 46 S.W. 116, 19 Tex.Civ. 
App. 266; Portsmouth St, R. Co. v. 
Peed, 47 S.E. 850, 102 Va. 662; Rich- 
mond Passenger, etc.,, Co. v. Gordon, 
46 S.K. 772, 102 Va. 498. 


[g] Instructions held misleading 
or confusing.—Montgomery St. R. Co. 
v. Smith, 39 So. 757, 146 Ala. 316; 
Lichter vy. Aurora, etc., R. Co., 179 Il. 
App. 216; Souza v. United Electric 
Rys. Co., (R.I.) 152 A. 419; Ports- 
mouth St. R. Co. vy. Peed, 47 S.H. 850, 
102 Va. 662. 


40. See cases infra this note. 


[a] Instructions held sufficient or 
not erroneous.—Birmingham Ry., 
Light & Power Co. vy. Friedman, 77 
So. 59, 16 Ala.App. 221; Harrington 
v. Kansas City Rys. Co., (Mo.App.) 
217 S.W. 879; Backus v. Philadelphia 
Rapid Transit Co., 117 A. 336, 273 Pa. 
588; Haney v. Pittsburgh, ete., Trac- 
tion_Co., 28 A. 285, 159 Pa. 395; Nor- 
folk & P. Traction Co. v. Forrest’s 
Adm’x, 64 S.E. 1034, 109 Va. 658; En- 
gelker v. Seattle Electric Co., 96 P. 
1039, 50 Wash. 196; Wehrle v. Wheel- 
ing Traction Co., 102 S.H. 289, 85 W. 
Va. 398. 


[b] Instructions held erroneous.— 
Harrington vy. Dunham, 202 S.W. 1066, 
273 Mo. 414 (instruction that it was 
plaintiff's duty to “get off the track 
and let the car pass’’); Cihla v. Unit- 
ed. Rys. Co. of St. Louis, (Mo.App.) 
221 S.W. 427; Aqua Contracting Co. v. 
United Rys. Co. of St. Louis, (Mo. 
App.) 203 S.W. 479; Mcleland v. St. 
Louis Transit Co., 80 S.W. 30, 105 Mo, 
App. 478; McVicker v. Joline, 145 N. 
Y.S. 532, 160 App.Div. 280; Sperry v. 
Union R. Co., 114 N.Y.S. 286, 129 App. 
Div. 594 (instruction that, when a pe- 
destrian attempts to cross a street 
car track so far from a car that he 
has reasonable ground to suppose that 
he will be able to cross, the driver 
should give him a reasonable oppor- 
tunity to cross, held erroneous as 
making the pedestrian’s reasonable 
ground for belief, and not his sup- 
position, the standard of his care); 
Binsell v. Interurban St. R. Co.,- 86 
N.Y.S. 913, 91 App.Div. 402; Cass v. 
Third Ave. R. Co., 47 N.Y.S. 356, 29 
App.Div. 591. 


{c] Imstructions held applicable.— 
Davoll v. Lincoln Traction Co., 195 
N.W. 945, 111 Neb. 88; Mauer v. 
Brooklyn Heights R. Co., 84 N.Y.S. 
76, 87 App.Div. 119; North State Lum- 
ber Co. vy. Charleston Consol. Ry. & 
Lighting Co., 105 S.H. 406, 115 S.C. 
267; Northern Texas Traction Co. v. 
Hunt, 118 S.W. 827, 54 Tex.Civ.App. 
415. 

{d] Instructions held inapplicable. 
—Harrington vy. Dunham, 202 S.W. 
1066, 273 Mo. 414 (instruction rela- 
tive to duty to look held superfluous 
where the evidence shows the injured 
person saw the car); Toohey vy. In- 
terurban St. R. Co., 92 N.Y.S. 427, 102 
App.Div. 296; Shiflett’s Adm’x vy. Vir- 
ginia Ry. & Power Co., 116 S.H..500, 
136 Va. 72. 


[e] Requested instructions held 
properly refused.—Birmingham Ry., 
Light & Power Co. v. Fox, 56 Se. 1018, 
174 Ala. 657; Arkansas Power & Light 
Co. v. Cummins, 28 S.W.(2da) 1077, 
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children! and persons under a physical or mental 


disability.*? 


[§ 515] (3) Last Clear Chance; Willful Injury. 
The general rules as to instructions in other actions 
founded upon negligence*? and civil actions general- 
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ly** are applicable in actions for injuries resulting \ 


181 Ark. 1145, 182 Ark. 1; Lexington 
R. Co. v. Fain, 90 S.W. 574, 28 Ky.L. 
743 (covered by other instructions 
given); Blake v. Rhode Island Co., 
78 A, 834, 32 R.I. 213, Ann.Cas.1912D 
852; Northern Texas Traction Co. v. 
Hunt, 118 S.W. 827, 54 Tex.Civ.App. 
415; Gordon vy. Virginia HBlectric & 
Power Co., 143 S.E. 681, 150 Va. 442; 
Norfolk & P. Traction Co. v. Forrest’s 
Adm’x, 64 S.E. 1034, 109 Va. 658; 
Richmond Traction Co. v. Clarke, 43 
S.H. 618, 101 Va. 382. See Wanamak- 
er v. Chicago City R. Co., 202 Ill.App. 
122; Pattison v. Chicago City R. Co., 
195 Ill.App. 527. 


[f] Requested instructions held 
erroneously refused.—Netterfield v. 
New York City R. Co., 113 N.Y S. 434, 
126 App.Div. 56 (requested instruc- 
tion erroneously modified); Cushing 
v. Metropolitan St. R. Co., 87 N.Y.S. 
314, 92 App.Div. 510; Muessman v. 
}etropolitan St. R. Co., 78 N.Y.S. 571, 
76 App.Div. 1; Cincinnati Traction 


Co. v. Edwards, 22 OhioCir.Ct.N.S. 
539. 
{g] Instruction held erroneously 


omitted.—Louisville R. Co. v. Byers, 
113 S.W. 4638, 130 Ky. 437. 


{h] Instructions held misleading. 
—Marguiles v. Interurban St. R. Co., 
101 N.Y.S. 499, 116 App.Div. 157; 
Rauscher v. Philadelphia Traction Co., 
35 A. 138, 176 Pa. 349. 


41. See cases infra this note. 


{a] Instructions held sufficient or 
not erroneous.—Louis vy. Washington 
Ry. & Electric Co., 279 F. 312, 51 App. 
D.C. 830; Perryman v. Chicago City 
R. Co., 145 Ill.App. 187 [aff 89 N.E. 
980, 242 Ill. 269] (instruction that 
negligence of third person was not 
chargeable against infant plaintiff 
held not rendered bad by addition of 
the words “and it is not a defense to 
this suit’); Indianapolis St. R. Co. v. 
Schomberg, (Ind.App.) 71 N.E. 237; 
Bellamy v. Kansas City Rys. Co., 196 
P. 1104, 108 Kan. 708; Schmidt v. St. 
Louis R. Co., 63 S.W. 834, 163 Mo. 
645; Hyland v. Yonkers R. Co., 4 N. 
Y.S. 305, 51 Hun 643 [aff 23 N.E. 1143, 
119 N.Y. 612]; Lombard, etce., Sts. 
Pass. R. Co. v. Steinhart, 2 Pennyp. 
(Pa.) 358; Washington, ete., Electric 
ae v. Quayle, 30 S.E. 391, 95 Va. 


[b] Instructions held erroneous.— 
Rappa v. Connecticut Co., 114 A. 81, 
96 Conn. 285 (instructions that plain- 
tiff was bound to use such care as a 
reasonably prudent boy would have 
used under similar circumstances, 
etc., failing to make proper allowance 

. for the thoughtlessness of childhood) ; 
Lederer v. Connecticut Co., 111 A. 785, 
95 Conn. 520 (instruction applying the 
rule applicable to an adult, instead of 
the rule that a child’s contributory 
negligence must be decided by a con- 
sideration of his age, maturity, intel- 
ligence, experience, and judgment); 
McCahill v. Detroit City R. Co., 55 N. 
W. 468, 96 Mich. 156; Lynch v. Met- 
ropolitan St. R. Co., 20 S.W. 642, 112 
Mo. 420; Peterson y. Interurban St. 
R. Co., 103 N.Y.S. 8, 118 App.Div. 210; 
Fritch v. Cincinnati Traction Co., 32 
OhioCir.Ct. 536. 


{c] Instruction held applicable.— 
Long v, Ottumwa Ry. & Light Co., 142 


N.W. 1008, 162 Iowa 11 (evidence that 
at the time of the accident injured 
boy was returning home with a toy 
which had just been given him held 
sufficient basis for an instruction that 
on the question of his contributory 
negligence the jury might consider 
whether his mind was diverted). 


[d] Instruction held inapplicable. 
—Hicks v. Nassau Electric R. Co., 62 
N.Y.S. 597, 47 App.Div. 479. 


[e] Requested instructions held 
properly refused. — Angelary Vv. 
Springfield St. Ry. Co., 99 N.E. 970, 
213 Mass. 110; Heinzle v. Metropoli- 
tan St. R. Co., 81 S.W. 848, 182 Mo. 
528; Cerrano v. Portland Ry., Light 
& Power Co., 126 P. 37, 62 Or. 421. 


[f] Requested instructions held 
erroneously refused.—Adams v. Bos- 
ton Elevated Ry. Co., 110 N.H. 965, 222 
Mass. 350, L.R.A.1917F 165; Hirten- 
stein v. Interurban St. R. Co., 100 N. 
Y.S. 909, 115 App.Div. 275; Spitalera 
v. Second Ave. R. Co., 25 N.Y.S. 919, 


Lis Hun 37. 


[g] Instruction held misleading.— 
Mitchell v. Tacoma R,, etc., Co., 37 P. 
341, 9 Wash. 120. 


42. See cases infra this note. 


[a] Instructions held sufficient or 
not erroneous.—King v. Connecticut 
Co., 149 A. 219, 110 Conn. 615; Ervin 
v. Philadelphia Rapid Transit Co., 84 
A. 966, 236 Pa. 530. 


[b] Instructions held erroneous.— 
Middlesex & B. St. Ry. Co. v. Egan, 
2140 WATS OLS CC, Aloo (Path -21'2 on 
562]; Little Reck Ry. & Electric Co., 
v. Billings, 173 F. 903, 98 C.C.A. 467, 
31 L:R.A_N:S. 1031, 19 Ann.Cas.. 11738. 


[c] Requested instruction held 
properly refused.—Pinz v. Milwaukee 
Electric Ry. & Light Co., 176 N.W. 
67, 171 Wis, 11. 


[d] Requested instruction held er- 
roneously modified.—Richmond Trac- 
tion Co. v. Martin, 45 S.E. 886, 102 Va. 


43. See Negligence §§ 909-942, 
44. See Trial [38 Cyc 1594-1818]. 
45. See cases infra this note, 


[a] Instructions held sufficient or 
not erroneous.—Birmingham, Ry., 
Light & Power Co. v. Drennen, 57 So. 
876, 175 Ala. 338, Ann.Cas.1914C 1037; 
Arkansas Power & Light Co. v. 
Toliver, 27 S.W.(2d) 985, 181 Ark. 790; 
Pine Bluff Co. v. Webb, 213 S.W. 395, 
139 Ark. 251; Taylor v. Pacific Blec- 
tric-Ry. Co. 168 -Prllo 12 Cal.vess- 
King v. Connecticut Co., 149 A. 219, 
110 Conn. 615; Public Utilities Co. v. 
Iverson, 121 N.H. 33, 187 Ind. 672; 
Chicaroy SCs Be yecoNe og atv OO aie 
Brown, 143 N.E. 609, 81 Ind.App. 411; 
Indiana Union Traction Co, v. Kraem- 
er, 102 N.E, 141, 55 Ind.App. 190; Cin- 
cinnati, N. & C. Ry. Co. v. Rairden, 21 
S.W.(2d) 236, 231 Ky. 141; Kentucky 
Traction & Terminal Co. v. Jenkins, 
188 S.W. 645, 171 Ky. 5389; Hess v. 
United Rys. & Hlectric Co. of Balti- 
more, 113 A. 101, 137 Md. 605; Mon- 
tague v. Missouri & K. I. R. Co., 264 
S.W. .813, 305 Mo. 269; Hill v. Kan- 
sas City Rys. Co., 233 S.W. 205, 289 
Mo. 193; Richardson v. Kansas City 
Rys. Co., 231 S.W. 938, 288 Mo. 258; 
Bryant v. Kansas City Rys. Co., 228 


[§§ 514-515 


from the management or operation of a street rail- 
road, with respect to the doctrine of last clear chance, 
or the avoidability of the accident notwithstanding 
contributory negligence on the part of the person 
injured therein,*® and the same is true with respect 


S.W. 472, 286 Mo, 342; Powell v. Kan- 
sas City Rys. Co., (Mo.) 226 S.W. 916; 
Spencer v. St. Louis Transit Co., 121 
S.W. 108, 222 Mo. 310; Masterson v. 
St. Louis Transit Co., 103 S.W. 48, 204 
Mo. 507; Masterson v. St. Louis 
Transit Co., 98 S.W. 504, 204 Mo. 507; 
Olney v. Kansas City Public Service 
Co., (Mo.App.) 19 S.W.(2d) 534; Finn 
v. United Rys. Co. of St. Louis, (Mo. 
App.) 267 S.W. 416; Thomas v. Wells, 
(Mo.App.) 267 S.W. 46; Shutz v. 
Wells, (Mo.App.) 264 S.W. 479; Angle 
v. Fleming, (Mo.App.) 259 S.W. 143; 
Vogt v. United Rys. Co. of St. Louis, 
(Mo.App.) 251 S.W. 416; Schmitter 
v. United Rys. Co. of St. Louis, (Mo. 
App.) 245 S.W. 629; Huckshold v. 
United Rys. Co. of St. Louis, (Mo. 
App.) 234 S.W. 1072 [transf 226 S.W. 
852, 285 Mo. 497]; Swinehart v. Kan- 
sas City Rys. Co., (Mo.App.) 233 S.W. 
59; Smith v. Kansas City Rys. Co., 
232 S.W. 261, 208 Mo.App. 139; Aqua 
Contracting Co. v. United Rys. Co. of 
St. Louis, (Mo.App.) 203 S.W. 479, 
483; Buffalo v. Carolina Power & 
Light Co., 104 S.E. 161, 180 N.C. 216; 
Cincinnati Traction Co. v. Jennings, 7 
OhioN.P.N.S. 462; Roy v. United Elec- 
thc! Rys.-.Co.;°-GR-T.)) £153'2 ARs 
Champlin v. Pawcatuck Valley St. Ry. 
Co., 82 A, 481, 33 R.I. 572; Adams & 
Washam v. Southern Traction Co., 
(Tex.Civ-App.) 188 S.W. 275; El Paso 
Electric Ry. Co. v. Davidson, (Tex.Civ. 
App.) 162 S.W. 937; Roanoke Ry. & 
Electric Co. v. Korb, (Va.) 154 S.E. 
550; Ashby v. Virginia Ry. & Power 
Co., 122 S.E. 104, 138 Va. 310; Virgi- 
nia Ry. & Power Co. v. Wellons, 112 
S.E. 848, 133 Va. 350; Virginia Ry. & 
Power Co. v. Meyer, 84 S.E. 742, 117 
Va. 409; Norfolk & P. Traction Co. v. 
Forrest’s Adm’x, 64 S.E. 1034, 109 Va. 
658; Lung v. Washington Water Pow- 
er Co., 258 P. 832, 144 Wash. 676. See 
Bozinch v, Chicago R. Co., 187 Ill. 
App. 8. 


{b] Instructions held erroneous.— 
Thompson v. Los Angeles & S. D. B. 
Ry. Co., 134 P. 709, 165 Cal. 748; Barr 
v. Colorado Springs & I. Ry. Co., 168 
P. 268, 63 Colo. 556; Emmons v. New 
York & S. Ry. Co., 142 A. 676, 108 
Conn. 133; Lederer v. Connecticut Co., 
111 A, 785, 95 Conn. 520; Fine v. Con- 
necticut Co., 103 A. 901, 92 Conn. 626; 
Brady v. Skinner, (Ind.App.) 170 N.E. 
617; Public Utilities Co. v. Walden, 
122, N.B. 591, 69 Ind.App. 623; In- 
dianapolis Traction & Terminal Co. 
v. Davy, 103 N.E. 1098, 57 Ind.App. 
532; Terre Haute, I. & E. Traction Co. 
v. Latham, 101 N.E. 746, 53 Ind.App. 
366; Indianapolis Traction & Ter- 
minal Co, v. Croly, 96 N.E. 973, 98 N. 
I. 1091, 54 Ind.App. 566; Arnold v. 
Ft. Dodge, D. M. & S. R. Co., 173 N.W. 


252, 186 Iowa 538; Carr v. Interurban’ 


Ry. Co., 171 N.W. 167, 185 Iowa 872; 
Doll v. Louisville Ry. Co., 128 S.W. 
344, 188 Ky. 486; Blyston-Spencer vy. 
United R. Co., 182 S.W. 1175, 152 Mo. 
App. 118 (words erroneously omitted 
from instruction as given); Niper v. 
Metropolitan St. Ry. Co., 129 S.W. 439, 
145 Mo.App. 224; Gabriel v. Metro- 
politan St. R. Co., 109 S.W. 1042, 1306 
Mo.App. 651; Searles v. Public Serv- 
ice Ry. Co., 126 A. 465, 100 N.J.Law 
222; Texas Traction Co. v. Wiley, 
(Tex.Civ.App.) 164 S.W. 1028; Gehr- 
ing v. Galveston Electric Co., (Tex. 
Civ.App.) 134 S.W. 288; Dallas Con- 
sol. Electric St. R. Co. v. Conn, (Tex, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to willful injury.*® 
[§ 516] (4) Proximate Cause. 


claimed to have resulted from the 


Civ.App.) 100 S.W. 1019; Zettler v. 
City of Seattle, 279 P. 570, 153 Wash. 
179; Rayfield v. British Columbia 
Electric R. Co., 15 B.C. 361. 


[ec] Instructions held applicable.— 
Smith v. Los Angeles Ry., (Cal.App.) 
288 P. 690; Keena v. United Railroads 
of San Francisco, 207 P. 35, 57 Cal. 
App. 124; Commonwealth Bonding & 
Casualty Ins. Co. v. Pacific Electric 
Ryn iGo. 184 PP. 29,49) CakApp: 573; 
Barr v. Colorado Springs & I. Ry. 
Co., 168 P. 263, 63 Colo. 556; Simen- 
auskas v. Connecticut Co., 129 A. 790, 
102 Conn. 676; Washington Ry. & 
Hlectrie Co. v. Buscher, 298 F. 675, 
54 App.D.C. 353; Public Utilities Co. 
v. Handorf, 112 N.E. 775; 185 Ind. 254; 
Indianapolis & Cincinnati Traction 
Co. v. Senour, 122 N.E. 772,°71 Ind. 
App. 10; Welsh v. Tri-City Ry. Co., 
126 N.W. 1118, 148 Iowa 200; Maples 
v. Louisville Ry. Co., 241 S.W. 341, 
195 Ky. 77; Paducah Traction Co. v. 
Walker’s Adm’r, 185 S.W. 119, 169 Ky. 
721; City & Suburban Ry. of Wash- 
ington v. Clark, 97 A. 996, 128 Md. 
281; Crockett v. Kansas City Rys. 
Co., (Mo.) 243 S.W. 902; Simpson v. 
Wells, 237 S.W. 520, 292 Mo. 301; 
Bryant v. Kansas City Rys. Co.. 228 
S.W. 472, 286 Mo. 342; Powell v. Kan- 
sas City Rys. Co., (Mo.) 226 S.W. 916; 
Kinlen v. Metropolitan St. R. Co., 115 
S.W. 523, 216 Mo. 145; Williams v. 
Fleming, 267 S.W. 6, 218 Mo.App. 563; 
Swinehart v. Kansas City Rys. Co., 
(Mo.App.) 233 S.W. 59; Jackson v. 
Kansas City Rys. Co., (Mo.App.) 232 
S.W. 752; West v. Kansas City Rys. 
Co., 232 S.W. 749, 208 Mo.App. 181; 
Martin v. United Rys. Co. of St. 
Louis, 172 S.W. 406, 186 Mo.App. 576; 
Kinlen v. Metropolitan St. Ry. Co., 
115 S.W. 528, 216 Mo. 145; Yergy v. 
Helena Light & Ry. Co., 102 P. 310, 
39 Mont. 213, 18 Ann.Cas. 1201; Morse 
v. Manchester St. Ry., 79 A. 493, 76 
N.H. 80; Fleming v. Charlotte Elec- 
tricMRy. "Co.)\(1360S:B.°728)6 193. Nic. 
262; Texas Electric Ry. v. Couts, 
(Tex.Civ.App.) 250 S.W. 266; San An- 
tonio Traction Co. v. Cassanova, (Tex. 
Civ.App.) 154 S.W. 1190; Dallas Con- 
sol. Electric St. R. Co. v. Conn, (Tex. 
Civ.App.) 100 S.W. 1019; Fredericks 
v. City of Seattle, (Wash.) 292 P. 427; 
Zettler v. City of Seattle, 279 P. 570, 
153 Wash. 179; Ziomko v. Puget 
Sound Electric Ry., 192 P. 1009, 112 
Wash. 426; Blair v. Calhoun, 151 P. 
259, 87 Wash. 154. 


[ad] Instructions held inapplica- 
ble.—Read v. Pacific Electric Ry. Co., 
197 P. 791, 185 Cal. 520; Fine v. Con- 
necticut Co., 103 A. 901, 92 Conn. 626; 
Terre Haute, I. & HE. Traction Co. v. 
Ellsbury, 123 N.E. 810, 74. Ind.App. 
167; Muncie & P. Traction Co, v. 
Sheffer, 122 N.E. 9, 69 Ind.App. 395; 


- Dearing v. Wichita R. & Light Co., 


285 P. 621, 130 Kan. 142; Louisville 
R. Co. v. Colston, 79 S.W. 243, 117 Ky. 
804, 25 Ky.L. 1933 (charge on discov- 
ered peril held improper and mislead- 
ing, where there was nothing in plain- 
tiff's actions to indicate to the mo- 
torman that she would not stop for 
the car to pass and cross behind it, as 
was the usual custom of intending 
passengers); Dunn v. Cass Ave., etc., 
R. Co., 11 S.W. 1009, 98 Mo. 652; Perry 
v. Fleming, 296 S.W. 167, 221 Mo.App. 
1071; Hyash vy. United Rys. Co. of St. 
Louis, (Mo.App.) 229 S.W. 223; Poole 
v. Metropolitan St. R. Co., 82 N.Y.S. 
150, 83 App.Div. 235; Trauber v. Third 
Ave. R. Co., 80 N.Y.S. 231, 80 App.Div. 
37; Delkowsky v. Dry Dock, etc., 
Co., 79 N.Y.S, 1104, 78 App.Div. 632; 
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respect to proximate cause, in an action for injuries 
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operation of a street railroad, are governed by the 


management or 


Sciurba v. Metropolitan St. R. Co., 76 
N.Y.S. 772, 73 App.Div. 170; Csatlos 
v. Metropolitan St. R. Co., 75 N.Y.S. 
583, 70 App.Div. 606; Cincinnati Trac- 
tion Co. v. Edwards, 22 OhioCir.Ct. 
N.S. 539; Harris v. Mansfield R., etc., 
Co., 21 OhioCir.Ct.N.S. 209; Cincin- 
nati Traction Co. v. Dorenkemper, 31 
OhioCir.Ct. 11; Cincinnati Traction 
Co. v. Kroger, 30 OhioCir.Ct. 654, 10 
OhioCir.Ct.N.S. 64; Greve v. Cincin- 
nati Traction Co., 15 OhioN.P.N.S. 
289; Houston City St. R. Co. v. Far- 
rell, (Tex.Civ.App.) 27 S.W. 942; Zet- 
tler v. City of Seattle, 279 P. 570, 153 
Wash. 179; Mollohan v. Charleston 
Interurban R. Co., 151 S.E. 698, 108 
W.Va. 490. 


[e] Requested instructions held 
properly refused.—Alabama City, G. 
& A. Ry. Co. v. Lee, 76 So. 908, 200 
Ala. 550; Birmingham Ry., Light & 
Power Co. v. Fox, 56 So. 1013, 174 Ala. 
657; Birmingham Ry., Light & Pow- 
er Co. v. Morris, 50 So. 198, 163 Ala. 
190; King v. Connecticut Co., 149 A. 
219, 110 Conn. 615; Louisville & S. 
I. Traction Co. v. Lottich, 106 N.E. 
903, 59 Ind.App. 426; Shaw v. Louis- 
ville R. Co., 81 S.W. 268, 26 Ky.L. 359; 
Washiugton, B. & A. Electric R. Co. 
v. State, 137 A. 484, 153 Md. 119; 
Mason v. United Rys. Co. of St. Louis, 
(Mo.) 246 S.W. 318; Ellis v. Metro- 
politan St. Ry. Co., 138 S.W. 23, 234 
Mo. 657; Hogan v. Citizens’ R. Co., 
51 S.W. 473, 150 Mo. 36; Dunn vy. Cass 
Ave., ete., R. Co., 11 S.W. 1009, 98 Mo. 
652; Finn v. United Rys. Co. of St. 
Louis, (Mo.App.) 267 S.W. 416; Jesse 
v. Kansas City Rys. Co., (Mo.App.) 
238 S.W. 138; Quinley v. Springfield 
Traction Co., 165 S.W. 346, 180 Mo. 
App. 287; Sheehan v. Citizens’ R. Co., 
72 Mo.App. 524; Yergy v. Helena 
Light & Ry. Co., 102 P. 310, 39 Mont. 
213, 18 Ann.Cas. 1201; Moran v. Oma- 
ha & C. B. St. Ry. Co.,.189 N.W. 287, 
108 Neb. 788; Kaufman y. Cincinnati 
Traction Co., 17 OhioApp. 243; Logre 
v. Galveston Electric Co., (Tex.Civ. 
App.) 146 S.W. 303; Norfolk & P. 
Traction Co. v. Forrest’s Adm’x, 64 
S.E. 1034, 109 Va. 658; Oriental Ex- 
press Co. v. Puget Sound Traction, 
Light & Power Co., 194 P.. 781, 113 
Wash, 520. See Pine Bluff Co. vy. 
Webb, 213 S:W. 395, 189 Ark. 251 (re- 
quested instruction held properly 
modified). : 


[f] Requested instructions held 
erroneously refused.—Hvansville & S. 
I. Traction Co, v. Johnson, 97 N.E. 
176, 54 Ind.App. 601 (instruction cor- 
rectly setting forth the state of facts 
to which the doctrine would not ap- 
ply); Small v. Virginia Ry. & Power 
Co., 99 S.BE. 525,125 Va. 416. 


[g] Instructions held consistent 
with others given.—Taylor v. Metro- 
politan St. Ry. Co., 165 S.W. 327, 256 
Mo. 191; Ennis v. Union Depot R. Co., 
55 S.W. 878, 155 Mo. 20; Nipper v. 
Metropolitan St. Ry. Co., 129 S.W. 439, 
145 Mo.App. 224; Childress v. South- 
west Missouri R. Co., 126 S.W. 169, 
141 Mo.App. 667; Prendenville v. St. 
Louis Transit Co., 107 S.W. 453, 128 
Mo.App. 596; El Paso Electric R. Co. 
v. Kelly, (Tex.Civ.App.) 109 S.W. 415. 


[h] Instruction held inconsistent 
with others.—Christy v. Des Moines 
City R. Co., 102 N.W. 194, 126 Iowa 
428 (in an action for injuries from a 
collision, instructions directing a ver- 
dict for defendant if plaintiff failed 
to prove freedom from contributory 


R. | negligence, and enumerating the acts 


of negligence relied on in the petition, 


rules applicable to instructions in other actions based 
upon negligence*’ and civil actions generally.*® 


[§ 517] (5) Burden of Proof. The rules respect- 


except that of failing to stop the car 
after the motorman saw plaintiff’s 
danger, and charging that, if the jury 
failed to find any of the acts of neg- 
ligence, their verdict would be for de- 
fendant, held inconsistent with a 
charge that, although plaintiff was 
negligent, yet defendant would be li- 
able if its employees saw plaintiff, 
and knew of his perilous position, and 
failed to use ordinary care to prevent 
injury). 


{i] Instructions held misleading 
or confusing.—Birmingham R., etc., 
Co. v. Williams, 48 So. 93, 158 Ala. 
381; Birmingham R., ete, Co. v. 
Hayes, 44 So. 1032, 153 Ala. 178; Hen- 
derson v. Detroit Citizens’ St. R. Co., 
74 N.W. 525, 116 Mich. 368; Gessner 
v. Metropolitan St. R. Co., 112 S.W. 
30, 132 Mo.App. 584; Frank v. St. 
Louis Transit Co., 87 S.W. 88, 112 Mo. 
App. 496. 


46. See cases infra this note. 


{a] Instruction held not errone- 
ous.—Traver v. Spokane St. R. Co., 65 
P. 284, 25 Wash. 225. 


[b] Instructions held erroneous.— 
Anniston Electric, etc., Co. v. Elwell, 
42 So. 45, 144 Ala. 317; Chicago City 
R. Co. v. Jordan, 74 N.E. 452, 215 It. 
390 [rev 116 Ill.App. 650]; Bindbeutal 
vy. Street R. Co., 438 Mo.App. 463 (in- 
struction using inconsistent terms); 
San Antonio St. R. Co. v. Cailloutte, 
15’/S.W. 390, 79 Tex. 341. 


[ec] Instruction held inapplicable. 
—Chicago West Division R. Co. v. 
Haviland, 12 Ill.App. 561. . 


{d] Requested instruction held 
properly refused.—Feitl v. Chicago 
City R...Co., .71 N.E..991, 211 Tl. 279 
[aff 113 Ill.App. 381] (where there 
was no evidence of willfulness). 


47. See Negligence §§ 909-942. 
48. See cases infra this note. 


[a] Instructions held sufficient or 
not erroneous.—Birmingham R., etc., 
Co. v. Ryan, 41 So. 616, 148 Ala. 69; 
Pine Bluff Co. v. Whitelaw, 227 S.W. 
13, 147 Ark. 152; Stein v. United Rail- 
roads of San Francisco, 113 P. 663, 
159 Cal. 368; Chaenen vy. Connecticut 
Co., 123 A. 829, 100 Conn. 486; Colum- 
bia R. Co. v. Cruit, 20 App.D.C. 521; 
Carson, Pirie, Scott & Co. v. Chicago 
Rys. Co., 141 N.E. 172, 309 Ill. 346; 
Names v. Chicago City R. Co., 180 
Ill.App. 488; Indianapolis, etc., Rapid 
Transit Co. v. Haines, 69 N.E. 187, 33 
Ind.App. 68; Borg v. Des Moines City 
Ry. Co., 189 N.W. 786, 194 Iowa 569; 
Stanley v. Cedar Rapids, etc., R. Co., 
93 N.W. 489, 119 Iowa 526; Love v. 
Detroit, etc., R. Co., 185 N.W. 9638, 170 
Mich. 1 (instruction held to present 
sufficiently defendant’s theory that 
the accident was unavoidable); State 
ex rel. Wells v. Haid, (Mo.) 25 S.W. 
(2d) 92 [quashing op (App.) 16 S.W. 
(2d) 684]; Cornoviski v. St. Louis 
Transit-Co., 106 S.W. 51, 207 Mo. 263; 
Riska_ v. Union Depot R. Co., 79 S.W. 
445, 180 Mo. 168; Inland Valley Coal 
Co. v. Wells, (Mo.App.) 24 S.W.(2d) 
208; Engél v. Wells, (Mo.App.) 16 S. 
W.(2d) 687; Steinmann v. St. Louis 
Transit Co., 94 S.W. 799, 116 Mo.App. 
673; Cerrano v. Portland Ry., Light 
& Power Co., 126 P. 37, 62 Or. 421; 
Southwestern Gas & Electric Co. v. 
Duke, (Tex.Civ.App.) 194 S.W. 1010; 
Spiking v. Consolidated R., etc., Co., 
93 P. 888, 88 Utah 3138; Virginia Ry. 
& Power Co. v. Hill, 91 S.E. 194,'120 
Va. 397. % 
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ing instructions in other actions founded on negli- 
gence*® and civil actions generally®® are applicable 
in an action for injuries resulting from the manage- 
ment or operation of a street railroad, as to the 
burden of proof and the degree of proof required.** 


[§ 518] (6) Damages. 


[b] Instructions held erroneous.— 
Toledo Traction Co. v. Cameron, 137 
FE. 48,-69 C.C.A. 28; Alabama City, G. 
& A. Ry. Co. v. Lumpkin, 70 So. 162, 
195 Ala. 290; Birmingham R., etc., Co. 
v. Jones, 41 So. 146, 146 Ala. 277 (hold- 
ing that an instruction. which, after 
hypothesizing the failure of the mo- 
torman to do all that a reasonably 
prudent motorman would have done 
~ under the circumstances, fails to fur- 
ther hypothesize that the failure 
proximately caused the injury, is er- 
roneous); Bresee v. Los Angeles 
Traction Co., 85 P. 152, 149 Cal. 131, 
5 L.R.A.N.S. 1059; Louisville Ry. Co. 
v. De Marsh, 262 S.W. 13, 203 Ky. 231; 
Shumate v. Wells, 9 S.W.(2d) 632, 320 
Mo. 586; Lackey v. United Rys. Co., 
231 S.W. 956, 288 Mo. 120; Green v. 
United Rys. Co. of St. Louis, 145 S.W. 
861, 1636 Mo.App. 14; Nocera v. 
Brooklyn Heights R. Co., 99 N.Y:S. 
349, 1138 App.Div. 419; Lea v. South- 
ern Public Utilities Co., 95 S.E. 894, 
175 N.C. 459; Cincinnati Traction Co. 
v. Williams, 152 N.E. 30, 115 OhioSt. 


124; Wichita Falls Traction Co. v. 
McAbee, (Tex.Civ.App.) 21 S.W.(2d) 
97; Roanoke Ry. & Electric Co. v. 


Carroll, 72.S.H. 125, 112 Va. 598. See 
‘Temple v. Alton, ete., Traction Co., 
197 Tll.App. 227. 


{c]. Imstructions held applicable. 
'—Nogalski v. Foundation Co., (Mo.) 
199 S.W. 176; Shutz v. Wells, (Mo, 
App.) 264 S.W. 479; Dickens v. Wells, 
(Mo.App.) 245 S.W. 563. 


[d] Instructions held inapplicable. 
—Hogan v. Kansas City Public Serv- 
ice Co., 19 S.W.(2d) 707, 322 Mo. 1108, 
65 A.L.R. 129 (giving instruction on 
unavoidable accident held error where 
the injury resulted from known ac- 
‘tions, persons, and things); Wise v. 
St. Louis Transit Co., 95 S.W. 898, 
198 Mo. 546; Oates v. Metropolitan 
-St. R. Co., 68 S.W. 906, 168 Mo. 535, 
-58 L.R.A. 447 (in an action for fright- 
- ening a horse, evidence that the horse 
was frightened a week before by a 
dummy engine held not to authorize 
‘an instruction that plaintiff cannot re- 
cover if the real cause of the accident 
was the disposition of the horse. to 
frighten at cars). 


[e] Requested instructions held 
‘properly refused.—Clarke v. Connecti- 
cut Co., 76 A. 523, 83 Conn, 219; Per- 
ryman y. Chicago City R. Co., 89 N.E. 
980, 242 Ill. 269 [aff 145 Ill.App. 187]; 
Altaville v. Old Colony St. R. Co., 110 
N.E. 970, 222 Mass. 322; Pickell v. 
St.. Paul City Ry. Co., 1389 N.W. 616, 
120 Minn. 340; Wise v. St. Louis 
Transit Co., 95 S.W. 898, 198 Mo. 546; 
Perry v. Fleming, 296 S.W. 167, 221 
Mo.App. 1071;. Texas Electric Ry. Co. 
v. Texas Employers’ Ins. Ass’n, (Tex. 
Civ.App.) 9 S.W.(2d) 185. 


{f] Requested instructions held 
erroneously refused.—Birmingham 
Ry., Light & Power Co. v. Ely, 62 So. 
816, 183 Ala. 382; Atlanta R., ete., 
Co. v. Gaston, 45 S.E. 508, 118 Ga, 
418; City of Ashland v. Williams, 262 
S.W. 278, 203 Ky. 300; Texas Trac- 
tion Co. v. Wiley, (Tex.Civ.App.) 164 
S.W. 1028; Lynam v. Dublin United 
Tramways Co., [1919] 2 Ir. 445. 


[g] Instruction held misleading,— 


The general rules relating 
to instructions in other actions founded upon negli- 
gence®? and in civil actions generally®* are applica- 
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Hanson v. Manchester St. R. Co., 62 
YAS “5; S7SHINE 3 95: 


{h] Instructions held consistent 
with others given.—Jager v. Metro- 
politan St. R. Co., 89 S.W. 62, 114 
Mo.App. 10; Hyman v. St. Louis 
Transit Co., 83 S.W. 1030, 108 Mo. 
App. 458. 


Instructions generally see Trial [38 
Cye 1594-1818]. 


49. See Negligence §§ 909-942. 
50. See Trial [38 Cyc 1594-1818]. 
51. See cases infra this note. 

[a] Instructions held sufficient or 


not erroneous.—Indianapolis St. R. 
Co. v. Schomberg, (Ind.App.) 71 N.E. 
237; Cincinnati Traction Co. v. John- 
son, 13 OhioCir.Ct.N.S. 433; Rich- 
mond Pass., etc., Co. v. Gordon, 46 S. 
BE. 772, 102 Va, 498. 


[b] Instruction held erroneous.— 
Marshall v. Dallas Consolidated Elec- 
ie St. R. Co., (Tex.Civ.App.) 73 S.W. 


[c] Instruction held misleading.— 
United R., etc., Co. v. Cloman, 69 A. 
3879, 107 Md. 681. 


52. See Negligence §§ 909-942. 
53. See Trial [38 Cyc 1594-1818]. 
54. See cases infra this note. 

[a] Instruction held proper.— 


Toledo R., etc., Co. v. Wettstein, 14 
OhioCir.Ct.N.S. 441, 33 OhioCir.Ct. 15. 


[b] Instruction held erroneous.— 
Portsmouth St. R. Co. v. Peed, 47 S. 
E. 850, 102 Va. 662. 


[ec] Instruction held applicable.— 
Schweig v. Wells, (Mo.App.) 26 S.W. 
(2d) 851. 


{d] Instruction held inapplicable. 
—Paducah Traction Co. v. Streit, 153 
S.W. 49, 152 Ky. 63 (instruction on 
punitive damages). 


[e] Instructions held not incon- 
sistent.—Savage v. Chicago, etce., 
Electric R._Co., 8% N.E. 377, 288. Ill. 
392 [aff 142 Ill.App. 342]. 


55. See Negligence §§ 943-946. 


56. See Trial [38 Cyc 1907 et seq, 
1953 et seq]. 


57. See cases infra this note. 


[a] Verdict held general. Where 
the jury, in an action for injuries re- 
sulting from the operation of a street 
car, Was directed by the court to 
specify the negligence of the company 
if they should find for plaintiff, a 
verdict that the company was re- 
sponsible for the accident, for two 
reasons specified, and assessing dam- 
ages, is a general verdict with a state- 
ment of the reasons, and not merely a 
special finding. Balfour v. Toronto 
R. Co., 5 Ont.L, 7385, 2 Ont.W.R. 671 
Laff. in 32 Can.S.C. 239]. See Ray- 
field v. British Columbia Electric R. 
Co., 15 B.C. 361 (holding that, while 
the matter is not free from doubt, a 
verdict for plaintiff for a specified 
sum_as damages, together with spec- 
ial findings that defendant company 
was negligent and plaintiff was guilty 
of contributory negligence, is proba- 
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ble, in actions for injuries resulting from the manage- 
ment or operation of a street railroad, as to the ele- 
ments and measure of damages.°* 


[§ 519] k. Verdict and Findings. The usual rules 
applicable in other® actions founded upon negli- 
gence®® and civil actions generally°®® govern, 1m ac- 
tions for injuries resulting from the management 
or operation of a street railroad, as to general’* and 


bly a general verdict, where it was 
open to the jury to find that the mo- 
torman could, notwithstanding plain- 
tiff’s negligence, have prevented the 
injury by the exercise of due care 
after discovering his peril, and the 
jury should have been asked to make 
the matter plain before being dis- 
charged). ; 


[b] General findings of negligence 
will not support a verdict unless the 
same is shown to be the direct cause 
of the injury, and where on the trial 
of an action based on negligence ques- 
tions are submitted to the jury they 
should be asked specifically to find 
what was the negligence which 
caused the injury. Mader v. Halifax 
Electric Tramway Co., 37 .Can.S.C. 
94, 


{[c] Proximate cause.—A finding 
that the negligence of the street rail- 
road company in not keeping a proper 
lookout, and the negligence in’ im- 
posing conductor’s duties upon the 
motorman, were the proximate causes 
of plaintiff’s injury is not erroneous 
as not ascertaining to which of the 
two grounds of negligence the in- 
juries were-attributable, since defend- 
ant company is liable in either case. 
Glettler v. Sheboygan Light, etc., Co., 
109 N.W. 973, 130 Wis. 137. 


{d] Findings sufficient to support 
general verdict.—(1) A finding that, 
although one struck by a street car 
was negligent, the motorman might 
have avoided the accident by the ex- 
ercise of due care after the danger 
was observed is sufficient to support 
a general verdict. Wichita R., etc., 
Co. v. Liebhart, 101 P. 457, 80 Kan. 
91. (2) In an action for the death of 
one struck by a street car while work- 
ing on the track, a finding that the 
company failed to use proper pre- 
cautions to warn decedent of the ap- 
proach of cars is sufficient to support 
a general verdict for plaintiff. Ellis 
v. British Columbia Hlectric R. Co., 
20 B.C. 43. (3) A finding by the jury, 
in an action for injuries to one whose 
vehicle was struck by a street car 
while he was attempting to turn off 
the tracks, that an accumulation of 
snow in the street, placed there by 
defendant’s plow and not removed by 
it, caused or contributed to plaintiff’s 
injury is a sufficient determination 
that the defendant company operated 
its road in a negligent or improper 
manner, causing or contributing to 
the happening of the accident, and 
supports a judgment for plaintiff. 
Wright vy. Pictou County Electric Co., 
Ltd., 47 N.S. 166. 


[e] Presumption of findings nec- 
essary to support general verdict.— 
Where, in an action for injuries re- 
ceived at a street railroad crossing, 
the complaint alleged that defendant’s 
car was operated at a high and dan- 
gerous rate of speed, such fact will 
be assumed, on motion by defendant 
for a verdict on special findings not- 
withstanding a general verdict for 
plaintiff, in the absence of an ex- 


press finding as to the speed of the - 


car, since the court, in passing on the 
motion, cannot consider the evidence 
received, but will assume that all is- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


re 


sSuable facts not included in the find-| 
ings were established in plaintiff's 
favor in arriving at the general ver- 
dict. McCoy v. Kokomo R., ete.; Co., 
64 N.E. 92, 158 Ind. 662. See to same 
effect Indianapolis St. R. Co. v. Hoff- 
man, 82 N.E. 5438, 40 Ind.App. 508. 


[f{] General verdict with special 
findings.—(1) An answer by the jury 
to a special interrogatory that there 
was not sufficient evidence that the 
gong was sounded when approaching 
the crossing is not sufficient to over- 
come the presumption arising from a 
general verdict for plaintiff that the 
car approached the crossing without 
giving warning. Union Traction Co. 
v. Howard, (Ind.App.) 87 N.E. 1103, 
88 N.E. 967. (2) In an action for in- 
juries by collision with a street car, 
findings that the motorman sounded 
his gong when the horse first went on 
the track, and that up to that time 
there was no indication of danger, and 
the motorman was in proper position, 
and paying attention, and should first 
have known that the buggy would not 
get off the track when the car was 
forty feet from it, and that the car 
could have been stopped with the ut- 
most care within thirty-five feet are 
not inconsistent with a general ver- 
dict for, plaintiff. Indianapolis St. R. 
Co. v. Seerley, 72 N.E. 169, 1034, 35 
Ind.App. 467. (3) Where plaintiff 
was injured at a street railroad cross- 
ing, findings that plaintiff, having 
average capacity to see and hear, and 
knowing that his horse was afraid 
of cars, and that cars frequently ran 
on a certain track, attempted to drive 
across the track without stopping, al- 
though his view was obstructed by 
buildings and trees, but that he leoked 
and listened, but did not See the car 
till his horse was going on the track, 
which was fifteen and one-half feet 
frem the curb, do not show contribu- 
tory negligence authorizing a judg- 
ment for defendant notwithstanding 
a general verdict for plaintiff. Mc- 
Coy v. Kokomo R., etc., Co., 64 N.E. 
92, 158 Ind. 662. (4) A finding that 
one struck by a street car was neg- 
ligent is not necessarily inconsistent 
with a general verdict in his favor, 
if there is evidence authorizing a re- 
covery under the doctrine of last 
clear chance. Evansville, etc., Trac- 
tion Co. v. Spiegel, 94 N.E. 718, 49 
Ind.App. 412; Terre Haute, ete., Trac- 
tion Co. v. Green, 97 N.E. 343, 49 Ind. 
App. 309; Wichita R., etc., Co. v. Lieb- 
hart, 101 P. 457, 80 Kan. 91. (5) In 
an action for injuries received by 
walking into a rape stretched across 
a street by a street railroad com- 
pany while repairing a broken feed 
wire, a general verdict for plaintiff 
is not overriden by a finding, in an- 
swer to a special interrogatory, that 
the method adopted in making the 
repairs was reasonably prudent, where 
it is also found that the rope was not 
visible to persons using due care and 
that better warning of its presence 
could have been given. Indianapolis 
St. R. Co. v. Walton, 64 N.E. 630, 29 
Ind.App. 368. (6) Where special 
findings, in an action for injuries re- 
sulting from the management or op- 
eration of a street car, show that the 
company or its servants in charge of 
the car were not guilty of any negli- 
gence, a general verdict for plaintiff 
cannot stand. Marion City R. Co. v. 
Buboise, 55 N.E. 266, 23 Ind.App. 342. 
(7y Where the only issues of negli- 
gence submitted to the jury, in an 
action for injuries caused by collision 
with a street car, were the operation 
of the car at a dangerous rate of 
speed and failure to sound a_ warn- 
ing, a general verdict for plaintiff 
eannot stand where it is accompanied 
by special findings that the accident 
would have occurred even if the car 
had been operated at a proper and 
prudent rate of speed and that the 
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motorman used reasonable care to 
stop the car after first seeing plain- 
tiff. Pepperall v. City Park Transit 
Co.,, 45 PP. 743, 46 P. 407, 15 Wash. 
176. (8) Findings which show con- 
tributory negligence on the part of 
\Plaintiff, in an action against a street 
railroad company, and do not show 
negligence on the part of defendant, 
Override a general verdict for plain- 
tiff. Cowans vy. Fleming, 253 P. 1092, 
123 Kan. 79. (9) Findings that plain- 
tiff, struck by a street car, did not 
look or listen, or check the speed of 
his horse, on approaching the track 
and did not see the car which struck 
him, are not so inconsistent with a 
general ‘verdict in his favor as to 
overturn it. Muncie, ete., Traction 
Co. v. Sheffer, 122 N.E. 9, 69 Ind.App. 
395, (10) Findings that a person 
struck by a street car had an un- 
obstructed view of the street in the 
direction from which the car came, 
that its lights were burning and 
plainly visible, that it could have 
been seen by plaintiff, and that she 
looked and did not see the car before 
it struck her, are not necessarily in- 
consistent with a general verdict in 
her favor. Chicazo, etc., st. 7 CO. ive 
Brown, 143 N.E. 609, 81 ind.App. 411. 
(11) Where plaintiff sued for injuries 
resulting from the operation of a 
street car, findings that his horse was 
in the habit of becoming frightened 
at street cars and bolting, that plain- 
tiff knew this, and that the horse was 
reasonable safe for use in driving 
where street cars were likely to be 
met, are not so inconsistent with each 
other or with a general verdict for 
plaintiff that it cannot stand. Adams 
Viv lLola Electrics. Co... L770", 395,102 
Kan. 214. (12) Findings that a child, 
injured by a street car, was more 
than ordinarily intelligent, and that 
he knew he was liable to injury un- 
less he avoided moving cars, do not 
show that he knew and appreciated 
the danger of doing what other chil- 
dren were accustomed to do, in jump- 
ing on the rear of a car, so as ‘to 
overturn a general verdict in his fa- 
vor. Bellamy v. Kansas City R. Co., 
196 P. 1104, 108 Kan. 708. (18) Find- 
ings that a car which struck plaintiff 
was being operated at excessive 
speed, that after the motorman dis- 
covered plaintiff's peril there was 
nothing he could have done to avoid 
the accident, and that if he had ap- 
plied the brakes or reversed the car 
he could have prevented the injury, 
are, when fairly considered, not in 
conflict with a general verdict for 
plaintiff, under the theory of last 
clear chance. Brown v. Kansas Elec- 
tric Utilities Co., 203 P. 907, 110 Kan. 
283. (14) Special findings with re- 
spect to the negligence of a street 
railroad company or its servants 
should be construed in such way as, 
if possible, to be consistent with a 
general verdict for plaintiff. Morri- 
son v. Fleming, 220 P. 1035, 114 Kan. 
846. (15) A finding that the injuries 
of plaintiff were the result of an ac- 
cident is to be construed in harmony 
with other findings that defendant 
was negligent and plaintiff free from 
contributory negligence, and with a 
general verdict for plaintiff, and as 
so construed is not inconsistent there- 
with. Klopfenstein v. Union Trac- 
tiony,Co42212, Pr 109%) Vie Kan. 7-20, 
(16) A finding that an automobile 
which collided with a street car was 
being driven at an unlawful speed 
does not show such contributory neg- 
ligence on the part of the driver there- 
of as to overturn a general verdict in 
his favor where it is not found that 
such speed contributed to his injury. 
Morris v. Kansas City, etc., R. Co., 
235 P. 1047, 118 Kan, 433. (17) Where 
plaintiff, injured by a street car, testi- 
fied that the car was stopped when he 
attempted to cross in front of it and 
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that the motorman signaled him to 
proceed, findings that the car did not 
stop at the crossing in question and 
that no invitation to proceed was giv- 
en plaintiff show contributory negli- 
gence and override a general verdict 
in his favor. Brooks v. Tacoma R., 
ete., Co., 226 P. 481, 130 Wash. 205. 
(18) Findings that plaintiff, a pas- 
senger in an automobile, injured by 
a street car, failed to look for the ap- 
proaching car or to use any care or 
caution to avoid a collision are not 
inconsistent with the finding, implied 
in a general verdict in her favor, that 


‘She was not required under the cir- 


cumstances to look or use any care, 
but was entitled to rely on the driver 
of the automobile. Fujise v. Los An- 
geles: R. Co;, 107) Pe Shi, 12 Cal App: 
207. (19) An answer of “not suffi- 
cient evidence” to a special interroga- 
tory as to whether a gong on a street 
car was sounded before the collision 
shows that plaintiff had failed to 
prove that no warning was given and 
overturns a general verdict in his 
favor where the negligence upon 
which the action was based was fail- 
ure to give any warning of the car’s 
approach, Union Traction Co. v. 
Howard, 90 N.E. 764, 173 Ind. 335 [rev 
(App.) 87 N.E. 1103]. (20) Findings 
that a street car which struck plain- 
tiff was running at a rapid rate of 
speed but that on discovering plain- 
tiff the motorman gave proper warn- 
ing and did all he could to stop the 
car, while inconsistent with a gen- 
eral verdict for plaintiff on the theory 
of negligence after discovering plain- 
tiff’s peril, are not inconsistent there- 
with on the theory of negligence in™ 
failing to discover his peril. Schilling 
v. Indianapolis, ete., Traction Co., 96 
N.E. 167, 97 N.E. 124, 51 Ind.App. 131. | 
(21) Findings which indicate that it 
would have been possible for plaintiff€ 
to discover his danger in time to 
avoid injury from a street car are not | 
necessarily inconsistent with a gen- 
eral verdict for plaintiff, where there 
is no express finding of contributory 
negligence or of the circumstances 
surrounding plaintiff at the time he 
might have seen the car approaching. 
Schilling v. Indianapolis, ete., Trac- 
tion Co., supra. (22) A finding which 
shows merely that the motorman of a 
street car which struck plaintiff was 
free from’ negligence after plaintiff's 
peril became certain is not necessarily 
inconsistent with a general verdict 
for plaintiff where the evidence was 
sufficient to support a finding of neg- 
ligence in discovering the peril or in 
taking steps to avoid the accident be- 
fore it became certain. Henry v. 
BEpstein, 101 N.E. 647, 53 Ind.App. 265. 
(23) Findings that a vehicle occupied 
by plaintiff was being driven upon 
and along the street railroad track 
and was turned across it when the 
driver saw the car approaching, and 
was struck by the car despite warn- 
ings given by the motorman and his 
efforts to stop the car after seeing the 
vehicle turn, are not inconsistent 
with a general verdict for plaintiff 
as justifying the court in holding as 
matter of law that the act of the 
driver in turning the vehicle across 
the track was the proximate cause of 
the accident. Henry v. Epstein, 
supra. (24) Findings that plaintiff, 
approaching a street car track, looked 
for approaching cars and saw none, 
and entered upon the track from be- 
tween two passing vehicles which 
partially obstructed his vision, de not 
show contributory negligence so as 
to be inconsistent with a general ver- 
dict for plaintiff. Chicago, ete., R- 
Co. v. Roth, 107 N.E. 689,.108 N.E. 
971, 59 Ind.App. 161. (25) Where 
special findings show that one in- 
jured by a street car was guilty of 
contributory negligence, judgment is 
properly entered for defendant not- 
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special’ verdicts or findings of the jury, and | such rules also apply to the findings of the trial 


withstanding a general verdict for 
plaintiff. Palmer v. Portland R., etc., 
Cor) 1257 Ps 88405. 620 Ore 539 enaC26) 
Where an action for injuries received 
in a collision with a street car is 
founded on the doctrine of last clear 
chance, a finding that plaintiff did not 
stop, or look or listen for the car, on 
approaching the crossing is not in 
necessary conflict with a general ver- 
dict for plaintiff. Myers v. Winona 
Interurban R. Co., 106 N.E. 377, 58 
Ind.App. 516. (27) A finding that 
plaintiff entered upon a track without 
stopping when the car was approach- 
ing the crossing, and did not see it 
although there was nothing to ob- 
struct his vision, and that the car 
could not have been stopped in time to 
avoid the collision after he started to 
cross, is not in necessary conflict with 
a general verdict for plaintiff, where 
the evidence was such that reason- 
able minds might differ as to whether 
plaintiff exercised due care in start- 
ing to cross in front of the approach- 
ing car. Louisville, ete., Traction Co. 
v. Lottich, 106 N.E. 903, 56 Ind.App. 
426. 


[g] Verdicts on separate counts. 
—A verdict for a street railroad com- 
pany on a count of the petition based 
on common-law negligence and the 
humanitarian doctrine, and for plain- 
tiff on a count based on violation of 
a city ordinance requiring motormen 
to keep a vigilant watch, are not in- 
consistent. Moore vy. United R. Co., 
170 S.W. 386, 185 Mo.App. 184. 


[h] Werdict based upon guess.— 
Where the amount of damages re- 
sulting to plaintiff's vehicle from col- 
lision with a street car is substantial 
and undisputed, but the question of 
defendant’s negligence is purely con- 
jectural, a verdict for plaintiff of one 
dollar, although based practically 
upon a guess and so inconsistent, will 
not be disturbed. King v. Consolidat- 
ed Traction Co., 33 Pittsb.Leg.J.N.S. 
(Pa.) 138. 


58. See cases infra this note. 


[a] Special interrogatories relat- 
ing to immaterial evidentiary facts 
should not be given. Chicago City R. 
Co. v. Jordon, 74 N.B. 452, 215 Ill. 
390 (holding that where plaintiff's in- 
testate, a boy five years old, was 
killed by coming in contact with a 
Street car at the side as he was cross- 
ing the street behind another car go- 
ing in the opposite direction, it was 
improper for the court to submit 
special interrogatories as to whether 
the child ran into the side of the car 
or whether the car ran into and 
struck the child, as such interroga- 
tories were both immaterial, and re- 
lated only to evidentiary facts). 


[b] Special interrogatory not 
based on the evidence is improper. 
Chicago City R. Co. v. Jordan, 74 N. 
EB. 452, 215 Ill. 390 (holding that 
where, in an action for death result- 
ing from a street car collision with 
intestate at a crossing, the court 
charged that there was no evidence to 
support two counts of the declaration 
besides the count charging a willful 
and wanton injury, it was improper 
for the court to submit special inter- 
rogatories requesting findings as to 
whether defendant was guilty of wan- 
tonness or recklessness in driving the 
car in question, and whether it was 
guilty of negligence charged ‘in the 
declaration or any count thereof’’). 


[ec] Befusal to submit special in- 
terrogatories.—It is error for the 
court to fail or refuse to submit spec- 
jal interrogatories to the jury, in an 


action for injuries from the opera- 
tion of a street railroad, where af- 
firmative answers to such questions 
would be inconsistent with a general 
verdict for plaintiff. Fujise v. Los 
Angeles R. Co., 107 P. 317, 12 Cal. 
App. 207. 


{d] Submission of specific fact.— 
Where the circumstances of an ac- 
cident were such that decedent was 
guilty of contributory negligence if 
he failed to look for the approach of 
the car which struck him, it is not 
error to submit to the jury a special 
interrogatory as to whether or not 
the decedent looked for the car, rather 
than one asking whether or not, he 
used due care for his own safety. 
Henke v. Milwaukee Electric R., etc., 
Co., 1838 N.W. 1107, 147 Wis. 661. 


[e] Finding of particular negli- 
gence as negativing other charges.— 
In an action for injuries sustained 
by being struck by a street car, a 
finding that the defendant company’s 
negligence consisted in the employ- 
ment of an incompetent motorman 
negatives any other negligence, and 
amounts to a finding in favor of the 
company on other issues of speed, 
failure to sound a gong, the manner 
of operating the car, and the equip- 
ment of the car with brakes; and so, 
where there is no evidence to support 
a finding of the motorman’s incom- 
petence, judgment is properly entered 
on the findings for defendant. Mehner 
3 anes Electric R. Co., 25 Man. 


[f] Pertinency to issues.—Where 
a petition in an action for injuries to 
a fireman in a collision between a 
street car and a fire truck charged 
that the motorman was negligent in 
running the car at a speed in excess 
of the rate fixed by a city ordinance so 
as to be dangerous to persons lawful- 
ly using the street, a finding of neg- 
ligence because the speed of the car 
exceeded the ordinance limit, and in 
consequence of such high speed the 
car collided with the truck, was with- 
in the scope of the petition. Burleigh 
v. St. Louis Transit Co., 102 S.W. 621, 
124 Mo.App. 724, 


_ [gs] Uncertainty.—In an action for 
injuries received at a street railroad 
crossing, a finding that the person 
in charge of the street car proximate- 
ly caused the accident, in that he 
should not have put on more speed 
but should have stopped, is too uncer- 
tain to support a judgment, since it is 
not clear whether the jury meant he 
should have attempted to stop after 
seeing plaintiff in a position of peril, 
or whether they meant he should 
have stopped because he saw plaintiff 
approaching the crossing. Skinner v. 
Brantlord pete, Mlectric. Rae Ool 23 
Ont.W.N. 576. 


Ch] Inconsistent findings.—(1) 
Findings by the jury, in an action for 
injuries to a child struck by a street 
car, that the child was of sufficient 
age and knowledge to know the dan- 
ger attending the running of cars at 
the crossing, and that she was not of 
sufficient age and knowledge to be 
charged with the duty of looking out 
for her own safety in passing over 
the crossing, and that the accident 
would not have occurred if she had 
looked for the approaching car, are 
so inconsistent as to show that the 
jury did not give the case intelligent 
and fair consideration, and judgment 
cannot be entered thereon for either 
party, but a new trial must be grant- 
ed. Consolidated, ete., 4 Os AV 
Wyatt, 52 P. 98, 59 Kan. 772. .(2) In 


an action for injuries received in col- 
lision with a street car, a finding that 
the failure to stop before coming in- 
to the path of the car is so incon- 
sistent with another finding that there 
was no contributory negligence in 
driving into the street before the car 
passed that a judgment for plaintiff 
cannot stand. Northern Texas, Trac- 
tion Co. v. Armour, (Tex.Civ.App.) 
290 S.W. 544 [conforming to answers 
to certified questions 288 S.W. 145, 116 
Tex. 176]. (3) In an action for in- 
juries sustained in a collision with a 
street car, findings that it was not 
negligence to run the street car as 
it was being run, and not negligence 
to fail to stop the car sooner than 
it was stopped, but that the motor- 
man was negligent in not keeping a 
lookout, are so contradictory as not 
to support a verdict for either party, 
and a mistrial must be declared. Dal- 
las R. Co. v. Speer, (Tex.Civ.App.) 
299-S.W. 507. (4) Where a jury finds 
that a street railroad company was 
guilty of negligence in running its 
ear at excessive speed, and in not 
properly sounding the gong, and not 
having the car under proper control, 
and that plaintiff’s injury was caused 
by such negligence, a further finding 
| that plaintiff was guilty of. contribu- 
tory negligence in not using more 
caution in crossing the track renders 
the findings se confused and un- 
certain that a new trial must be had. 
Brown v. London St. R. Co., 2 Ont.L. 
53, 21 Can.L.T.Occ.Notes 369. 


[il Particular findings construed. 
—(1) A finding that a child injured 
by a street car was five years and 
ten months old, of average intelli- 
gence, is not equivalent to a finding 
that she was capable of exercising 
care for her own safety, and is not 
in conflict with allegations of the 
|complaint that such child was too 
young to be capable of appreciating 
danger or to have caution and dis- 
cretion, so as to defeat a general ver- 
dict against the street railroad com- 


pany. Hammond, ete., Electric St. R. 
Co. v. Blockie, 82 N.H. 541, 40 Ind. 
App. 497. -(2) In an action for in- 


juries sustained when a spark or 
piece of metal fell from an elevated 
railroad, a finding that the negligence 
of the railroad company was in fail- 
ing to apply to the railroad commis- 
sioners for approval of the pan used 
to prevent particles of metal and 
sparks from falling is equivalent to 
a finding that a pan was needed for 
the proper protection of persons in 
the street below the elevated tracks. 
Woodall v. Boston El. R. Co., 78 N.E. 
446, 192 Mass. 308. (3) A special 
finding that a person killed by a street 
car did not keep a careful lookout 
for the.car does not necessitate a con- 
clusion that he was guilty of con- 
tributory negligence, or invalidate a 
verdict against defendant, where the 
jury had been erroneously charged 
that if the decedent failed to keep a 
lookout he did so at his peril. Rouse 
v. Detroit Electric R. Co., 98 N.W. 258, 
100 N.W. 404, 135 Mich. 545. (4) In 
an action for injuries to a child re- 
sulting from the operation of a street 
car, findings that such injuries were 
the result of the driver’s negligence, 
that the car was not being driven at 
a usual and moderate rate of speed 
that the driver either saw or could 
have seen the child at some distance 
before striking him, that the child 
suddenly ran toward the car, and ran 
between the horses and the car before 
he could be prevented and before the 
car could be stopped, that the driver 
had no reason to expect the child to 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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undertake to cross the street at the 
time, and that the company was not 
guilty of any other negligence except 
that of the driver, are not, when con- 
sidered together, inconsistent, but 
are sufficient to support a judgment 
for plaintiff. Shenners v. West Side 
St. R. Co., 47 N.W. 622, 78 Wis. 382. 
(5) Findings, in an action for in- 
juries resulting from a collision with 
a street car, that the injuries were 
caused by negligence of one of the 
parties, and not that of both, that the 
motorman contributed to the accident 
by not having his car under control 
and plaintiff in no way contributed to 
the accident, that the motorman could 
have prevented the accident by stop- 
ping his car even though plaintiff was 
negligent, that the accident was 
‘caused by the motorman not stopping 
his car in time, and that plaintiff 
could not, notwithstanding .the mo- 
torman’s negligence, have prevented 
the accident, are sufficient in their 
combined effect to exonerate plaintiff 
from negligence of any kind and to 
throw the blame on the street rail- 
road company, although some of the 
answers are meaningless. Ontario 
Hughes-Owens Ltd. v. Ottawa Elec- 
tric “RCo: t5> Ont.W oN. 418<)) (C6) 
Findings that the motorman of a 
Street car failed to keep a proper 
lookout, that such failure was neg- 
ligence, and that it proximately 
caused a collision with plaintiff's au- 
tomobile, are not inconsistent with 
further findings that the motorman 
discovered plaintiff’s peril and after- 


ward failed to exercise due care to 


prevent the collision, and that such 
failure proximately caused the col- 
lfsion. Northern Texas Traction Co. 
v. Weed, (Tex.Commn.App.) 300 S.W. 
41 [rev (Civ.App.) 297 S.W. 534]. (7) 
A finding that a street car motorman 
saw or knew of the position of the 
vehicle occupied by plaintiff before 
starting his car, and that his act in 
starting the car was _ negligence, 
which proximately caused the injury 
complained of, does not show a case 
of discovered peril so as to justify a 
judgment for plaintiff notwithstand- 
ing further findings of contributory 
negligence. Beck v. Dallas R. Co., 
(Tex.Civ.App.) 23 S.W.(2d) 399. (8) 
Findings that one injured in collision 
with a street car kept a lookout for 
approaching cars and that she did not 
observe the car in time to avoid the 
accident are not contradictory, so as 
not to support a verdict, where the 
evidence showed obstructions in her 
line of vision which might have con- 
cealed the approach of the_ car. 
Northern Texas Traction Co. v. Weed, 
(Tex.Civ.App.) 297 S.W. 534 [rev on 
other grounds (Commn.App.) 300 S. 
W. 41). (9) A finding that a pas- 
senger in an automobile, who was in- 
jured when it collided with a street 
car, did not look or listen for the ap- 
proach of a car or take other precau- 
tions for her own safety does not es- 
tablish eontributory negligence, 
where the evidence showed that she 
had no reason to distrust the driver, 
did not know the automobile was ap- 
proaching a street railroad crossing. 
and was in the rear seat of the auto- 
mobile which had curtains in place, 
obstructing her view to some extent. 
Hamilton v. DeCamp, 244 P. 1057, 
120 Kan. 645. (10) A finding that per- 
sons in an automobile which was 
struck by a street car had no op- 
portunity to observe the approach of 


The rules respect- 
ing appeals and writs of error, and the determina- 
tion thereon and decision thereof, applicable in 
other actions founded upon negligence®® and civil 
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actions generally*! apply in actions for injuries 


the car is to be construed as mean- 
ing, not that it was impossible for 
them to have seen the car, but that 
they had no opportunity so to do by 
the exercise of ordinary prudence. 
Hamilton v. DeCamp, supra. (11) A 
finding that plaintiff failed to look for 
an approaching car, which struck him, 
does not entitle the street railroad 
company to judgment on the ground 
that plaintiff was contributorily neg- 
ligent. Lytch v. Fleming, 223 P. 1116, 
115 Kan. 637. (12) Findings that nei- 
ther a street railroad company nor 
a person injured by collision with its 
car was guilty of negligence are not 
inconsistent. Boyd v. Boston Elevat- 
ed R. Co., 112 N.E. 607, 224 Mass. 199. 
(13) Findings that a street railroad 
company was negligent in operating 
its car at an excessive speed, and in 
failing to stop the car, and in failing 
to maintain its roadbed properly, and 
that each of such acts was the proxi- 
mate cause of plaintiff’s injury, are 
not necessarily antagonistic or con- 


flicting. Houston Electric Co. v. 
Schmidt, (Tex.Civ.App.) 244 S.Ww. 
1110. (14) A finding that.the motor- 


man of a street car which struck 
plaintiff was not grossly negligent, 
but that by the exercise of ordinary 
eare he could have seen plaintiff in 
time to avoid the accident, sufficiently 
shows negligence on the part of the 
motorman and supports a judgment 
for plaintiff. Canning v. Chicago, 
ete., Electric R.. Co., 157 N.W. 532, 
163 Wis. 448. (15) A finding that the 
street car which caused plaintiff’s in- 
jury was traveling at a specified rate 
of speed is sufficient foundation for 
a finding of negligence regardless of 
the correctness of an instruction rela- 
tive to the violation of a municipal 
speed ordinance as actionable negli- 
gence. Alshuler v. Milwaukee Elec- 
tric R., ete., Co., 173 Nw. 304, 169 
Wis. 477. (16) A finding that plain- 
tiff, injured by a street car, was able 
to see the approaching car in time to 
have avoided the injury is incon- 
sistent with a further finding that 
plaintiff was not guilty of want of 
due care, and controls the latter find- 
ing, so that a judgment for defend- 
ant is proper. Stephenson v. Wiscon- 
sin Gas, etc., Co., 202 N.W. 798, 186 
Wis. 403. (17) Special findings that 
the track of a street railroad was 
clear of obstruction and that the 
motorman did all he could do after 
discovering a wagon on the track are 
not necessarily inconsistent with 
each other. Spear v. United R. of 
San Francisco, 117 P. 956, 16 Cal.App. 
637. (18) Where special findings of 
fact show contributory negligence on 
the part of one injured by a street 
car, judgment is properly entered for 
defendant although the special in- 
terrogatory as to want of care on the 
part of plaintiff is erroneously 
framed. Brown v. Milwaukee Elec- 
trices R.) ete:,. Cos t33) NOW. 589,1148 
Wis. 98. (19) A finding that plain- 
tiff’s failure to look in the direction 
of an approaching street car before 
entering upon the track proximately 
contributed to his injury is equiva- 
lent to a finding that he should have 
anticipated that the car would strike 
him, so that the failure to look was 
fatal negligence. Schliesleder v. Mil- 
waukee Electric R., etc., Co., 134 N. 
W. 144, 147 Wis. 668. , 


59. See cases infra this note. 
[a] Construction of  findings.— 


resulting from the management or operation of a 
street railroad.®? 
judgment in the lower court is clearly against the 
weight of the evidence, or unsupported by any com- 


Thus, if the verdict, finding, or 


Findings of fact by the court are to 
be liberally construed in support of 
the judgment, and a finding sufficient 
to show that plaintiff’s injury, in a 
collision with a street car, resulted 
from the street railroad company’s 
negligence is not rendered insuffi- 
cient to support a judgment for plain- 
tiff by the addition of the further 
statement that such injury resulted 
from the collision. Paine v. San Ber- 
nardino Valley Traction Co., 77 P. 659, 
143 Cal. 654. 


[b] Finding of negligence as im- 
plying that accident resulted there- 
from.—In an action for injuries re- 
ceived when a street car collided with 
plaintiff’s vehicle, a finding by the 
court that the street railroad com- 
pany was negligent in the manage- 
ment of the car involves the inference 
that the collision resulted from such 
negligence, so as to sustain a judg- 
ment for plaintiff, where no other 
facts were shown by which the col- 
lision might have been caused. Paine 
v. San Bernardino Valley Traction 
Co., 77 P. 659, 148 Cal. 654. 


[ec] General finding of defendant’s 
liability, in an action against a street 
railroad company for injuries result- 
ing from the operation of its car, is 
equivalent to a finding that the com- 
pany was negligent and that plaintiff 
was free from contributory negli- 
gence. Murphy v. Derby St. R. Co., 
47 A. 120, 73 Conn. 249. 


{d] -¥inding showing issues were 
not ignored.—Where an action for in- 
juries resulting from the operation of 
a street car was submitted in part on 
the theory of last clear chance, a find- 
ing by the court that upon discovery 
of plaintiff on the track the motor- 
man had no time to bring the car to 
a stop, although he did his utmost so 
to do, sufficiently shows that the 
theory was not ignored in passing 
upon the case. Goan v. Ogden, etc., 
R. Co., 169 PB. 949; 51 Utah 235.7" 


60. See Negligence §§ 947—950. 
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62. See cases infra this note; and 
notes 63-68. 


[a] Objection first made on ap- 
peal.—(1) Where the petition, in an 
action against a street railroad com- 
pany, states a cause of action, the 
court on appeal will not consider an 
objection, there made for the first 
time, that it does not specify the par- 
ticular act of negligence which it is 
claimed caused the injury. Pope v. 
Kansas City Cable R. Co., 12 S.W. 
891, 99 Mo. 400. (2) A defendant 
street railroad company cannot ob- 
ject for the first time on appeal that 
there is no evidence that it was op- 
erating the road, where its answer 
alleges that plaintiff was allowed “to 
get in front of defendant’s car” by 
the negligence of his mother. Win- 
ters v. Kansas City Cable R. Co., 12 
S.W. 652, 99 Mo. 509, 17 Am.S.R. 591, 
6 L.R.A. 536. (3) The contention that 
Plaintiff, struck by a street car, was 
guilty of negligence in violating the 
municipal ordinances relating to 
speed of vehicles cannot be consid- 
ered where not made the ground of 
any defense pleaded by the street rail- 
road company, and raised for the, 
first time on appeal. Warren Co. v. 
Whitt, 165 P. 1097, 19 Ariz. 104. 
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petent evidence, it will be reversed or set aside on 
appeal;** but where there is sufficient evidence to 
support a verdict or finding, although it is conflict- 
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instructions. ®* 


ing, such verdict or finding or a judgment rendered 


3) 


thereon will not be disturbed on appeal,®* nor will 
it be set aside or reversed for an immaterial va- 
riance between the pleadings and the proof,®’ or 
for harmless error with respect to the admission or 


exclusion of evidence*®* or the giving or refusal of 


63. La.—Culbertson v. Crescent 
City R. Co., 20 So. 902, 48 La.Ann. 
1376. 


Mich.—Gregory v. Detroit United 
R. Co., 101 N.W. 546, 138 Mich. 368. 


’ Mo.—Weaver v. Benton-Bellefon- 
taine R. Co., 60 Mo.App. 207. 


N.J.—Graham v. Consolidated Trac- 
tion Co., 44 A. 964, 64 N.J.Law 10. 


N.Y.—Lynch v. Nassau Electric R. 
Co., 58 N.Y.S. 23, 40 App.Div. 616; 
Gordon v. Second Ave. R. Co., 57 N 
Y.S. 298, 39 App.Div. 658: McCann v. 
New York, etc., R. Co., 50 N.Y.S. 912, 
28 App.Div. 625; O’Neill v. Interurban 
St. R. Co., 86 N.Y.S. 208. 


Ohio.—Ohio Traction Co. v. 
holle, 13 OhioCir.Ct.N.S. 281. 


Can.—Harris v. London St. R. Co., 
39 Can.S.C. 398; Rowan v. Toronto R. 
Co,e29Can-s.C., 717. 


B.C.—Monrufet v. British Columbia 
Blectric¢n m.csCo.,.4 ltd. 18. B.C.0 91; 
McDonald v. British Columbia Elec- 
tric R. Co., 16 B.C. 386. 


Man.—-Mehner v. Winnipeg Hlectric 
R. Co., 25 Man. 384: : 


Ont.—Jones v. Toronto, etc., Radial 
R. Co., 20 Ont.L. 71, 14 Ont.W.R. 1168 
[aff 21 Ont.L. 421, 16 Ont.W.R. 522]; 
McGraw v. Toronto R. Co., 18 Ont.L. 


Breit- 


154, 12 Ont.W.R. 587, 13 Ont.W.R. 
129; Tinsley v. Toronto R. Co., 15 
Ont.L. 438, 10 Ont.W.R. 1077 [rev 


17 Ont.L, 74, 12 Ont.W.R. 389]. 


[a] TIllustrations.—(1) Where none 
of the witnesses for plaintiff who tes- 
tified as to the condition of defend- 
ant’s track where the accident oc- 
curred had made such an examination 
as entitled their testimony to much 
weight, but, on the contrary, eight for 
defendant testified to a careful ex- 
amination, and that it was in good 
condition, two of them being officers 
of the village in which the accident 
occurred, a verdict for plaintiff was 
contrary to the clear weight of the 
evidence and should be reversed. 
Gregory v. Detroit United R. Co., 101 
N.W. 546, 1388 Mich. 368. (2) A judg- 
ment for plaintiff for injuries caused 
by a collision with his vehicle will 
be reversed where his version of the 
facts surrounding the accident is 
physically impossible, while the com- 
pany’s version is consistent, and high- 
ly probable. Weaver v. Benton- 
Bellefontaine R. Co., 60 Mo.App. 207. 
(3) In an action for running over a 
boy, a verdict in plaintiff's favor on 
the ground that the car was run at 
an excessive rate of speed, will be set 
aside, where the evidence as to a high 
rate of speed is vague and unsatis- 
factory, and the evidence as to a 
proper rate of speed is supported by 
the fact that the car was stopped 
within a few feet after the motorman 
discovered the boy’s peril. Graham 
v. Consolidated Traction Co., 44 A. 964, 
64 N.J.Law 10. (4) Where plaintiff's 
witnesses, in an action for the death 


of a boy killed by a street car, did 
not testify with certainty where the 
child was just preceding the accident, 
and defendant’s witnesses agreed in 
stating that he was not on the track, 
and that the accident was occasioned 
by his suddenly darting in front of 
the car, a verdict for plaintiff was er- 
roneous, whether or not the child was 
seen by the motorman, and will be 
set aside. Culbertson y. Crescent City 
R. Co., 20 So. 902, 48 La.Ann, 1376. 


64. Cal.—Campbell v. Los Angeles 
Traction Co., 70: 2P.3624,138% Cal. 565; 
Driscoll v. Market St. Cable R. Co., 
Sot SOL 97 “Cali 553,533) (Am SR. 


Ill.— North Chicago St. R. Co. 
v. Zeiger, 54 N.E. 1006, 182 Ill. 9, 74 
Am.S.R. 157 [aff 78 Ill. App. 463]; El- 
wood v. Chicago City R. Co., 90 Ill. 
App. 397. 


Mass.—Vincent v. Norton, ete., St. 
R. Co., 61 N.H. 822, 180 Mass. 104. 


N.Y.—Alexander v. Metropolitan St. 
R. Co., 86 N.Y.S. 212; Giraldo v. Coney 
Island, etc., R. Co., 16 N.Y.S. 774, 62 
Hun 620 [aff 32 N.E. 647, 135 N.Y. 
648]; O’Toole v. Central Park, etc., 
R. Co., 12 N.Y.S. 347, 58 Hun 609 [aff 
28 N.H. 251, 128 N.Y. 597]. 


Ohio.—Cincinnati, ete., R. Co. v. 
Dameron, 14 OhioCir.Ct.N.S. 49; Cin- 
cinnati Traction Co. v. Dorenkemper, 
13 OhioCir.Ct.N.S. 97. 


Porto Rico.— Gonzalez v. Ponce R., 
ete., Co., 28 Porto Rico 584. 


B.C.—Ogle v. British Columbia 
Electric R. Co., Ltd., 18 B.C. 692. 


Ont.—Tinsley v. Toronto R. Co., 17 
Ont.L. 74, 12 Ont.W.R. 389 [rev 15 
Ont.L. 438, 10 Ont.W.R. 1077]. 


Que.—Montreal St. R. Co. v. Des- 
longchamps, 14 Que.K.B. 355 [aff 37 
Can.S.C. 685]. 


65. Liekens vy. Staten Island Mid- 
land R. Co., 72 N.Y.S. 162, 64 App. 
Div. 327. 


[a] Thus, under Code Civ. Proc. 
§ 723, empowering the trial court to 
conform the pleadings to the facts 
proved where the amendment does not 
substantially change the claim or de- 
fense, the fact that plaintiff, suing 
a street railroad company for injuries, 
alleges that the stage of which plain- 
tiff was an occupant was upon a pub- 
lic highway over which defendant's 
tracks were laid, while on the trial 
defendant proves ownership in fee 
of the premises where the accident 
occurred, is immaterial, as for the 
purpose of sustaining the judgment, 
the complaint will on appeal be deem- 
ed to have been amended in harmony 
with the proofs. Liekens v. Staten 
Island Midland R. Co., 72 N.Y.S. 162, 
64 App.Div. 327. 


66. Bectenwald v. Metropolitan St. 
R. Co., 97 S.W. 557, 121 Mo.App. 595; 
Christensen v. Union Trunk Line, 32 
P. 1018, 6 Wash. 75. 


[a] Thus (1) where, in an action 
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an action for injuries or damage sustained through 
the operation of a street railroad, as to the elements 
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Where there has been no abuse of 
discretion by the lower court its rulings will ordi- 
narily not be interfered with on appeal.®* 


The general rules as to 


for injuries sustained in a collision 
with a street car, the motorman who 
was operating the car at the time in 
question was asked whether he was 
in defendant’s service at the time of 
the trial, to which he responded in 
the negative, and he was then asked 
when he quit working for defendant, 
to which he replied he could not tell 
exactly, defendant was not prejudiced 
by such evidence and the error is 
harmless. Bectenwald v. Metropoli- 
tan St. R. Co., 97 S.W. 557, 121 Mo. 
App. 595. (2) Error admitting evi- 
dence that the motorman was dis- 
charged after the accident was harm- 
less, where it is shown to be a rule 
of the company to discharge all mo- 
tormen who meet with accidents un- 
der any circumstances. Christensen 
v. Union: Trunk Line, 32 P. 1018, 6 
Wash. 75. 


67. Cal.—Swain v. Fourteenth St. 
RiiCo, 28 BP) 829,-93 Cal. 179: 


Md.—Lake Roland Elevated R. Co. 
v. McKewen, 31 A. 797, 80 Md. 593. 


Mo.—Mullin vy. St. Louis Transit 
Co., 94 S.W. 288, 196 Mo. 572. 


N.J.—Murray v. Paterson R. Co., 39 
A. 648, 61 N.J.Law 301. 


N.Y.—Giraldo v. Coney Island, ete., 
R. Co., 16 N.Y.S. 774, 62 Hun 620 [aff 
32 N.E. 647, 135 N.Y. 648]. 


Ohio.—Cincinnati Traction Co. v. 
Dannenfelser, 3 OhioApp. 220, 20 Ohio 
Cir.Ct.N.S. 553; Cincinnati, etc., R. 
Co. v. Dameron, 14 OhioCir.Ct.N.S. 49, 
33 OhioCir.Ct. 123; Cleveland, etc, 
Bleetric R. Co. v. Hunter, 10 OhioCir. 
Ct.N.S. 564. 


Va.—Richmond ‘Traction, Co. v. 
Wilkinson, 43 S.B. 622, 101 Va. 394. 


N.S.—Dunham v. Cape Breton Elec- 
tric Co., Ltd., 48 N.S. 287. 


[a] Rule applied.—(1) In an ac- 
tion for personal injury sustained in 
a collision between plaintiff’s wagon 
and defendant's street car, the state- 
ment in an instruction that “street 
cars are easily and readily stopped” 
could not have prejudiced defendant, 
since the fact is one of common 
knowledge, which the jury might con- 
sider without evidence of its exist- 
ence. Swain v. Fourteenth St. R. Co., 
28 P. 829, 93 Cal. 179.) (2) In’an-ac- 
tion by one injured in attempting to 
cross a street car track, a charge that 
plaintiff was guilty of contributory 
negligence, and that he could not re- 
cover unless the jury believed defend- 
ant could have avoided the accident by 
the exercise of ordinary care, and 
failed to do so, was not prejudicial 
‘to defendant. Lake Roland El. R. Co. 
v. McKewen, 31 A. 797, 80 Md. 593. 


68. Ruppel v. United R. Co., 82 P. 
1078, 1 Cal.App. 666; Ducharme v. 
Holyoke, St. R. Co., 89 N.E. 561, 203 
Mass. 384, 


69. For injuries to passengers see 
Carriers §§ 1393-1402. 


70. See Damages 17 C.J. p 699. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of compensation™ and the measure of damages.7? 


Exemplary or punitive damages may be recovered 
where the injury was due to gross negligence or will- 
ful or wanton misconduct,’? but not otherwise.74 


71. See cases infra this note. 


[a] Nervous shock is a proper ele- 
ment of compensation, in an action 
against a street railroad company, 
where it is accompanied by physical 
injury, however slight, as a result of 
the same accident. -Toronto R. Co. 'v. 
Toms, 44 Can.S.C. 268, 20 Ann.Cas. 
985 [aff 22 Ont.L. 204, 17 Ont.W.R. 
254, 2 Ont.W.N. 169]. 


[b] oss of business profits by in- 
jured person.—Business profits lost 
by a person injured as a result of neg- 
ligence of a street railroad company 
are ordinarily not recoverable, as be- 
ing too remote; and where the busi- 
ness had just been started, and there 
Was no, evidence showing any cer- 
tainty of success or continued profits, 
any award for the loss thereof is 
speculative and conjectural. Wright 
Vv. ‘Toronto R. Go., 20, Ont.L. 498, 15 
Ont.W.R. 524. 


72. See cases infra this note. 


[a] Personal injuries.—(1) In as- 
certaining the damages to be award- 
ed for personal injuries sustained as 
a result of negligent operation of a 
street railroad, where there are no 
elements calling for the award of ex- 
emplary damages, it should not be 
attempted to make perfect pecuniary 
compensation for the injuries but a 
reasonable view of the case should 
be taken and such compensation giv- 
en as is fair under the circumstances. 
Sheahen v. Toronto R. Co., 25 Ont.L. 
310, 20 Ont.W.R. 816. (2) In fixing 
the damages for a personal injury the 
jury ought not to give plaintiff such 
sum as, if invested, would produce 
the full amount of income which he 
might be expected to earn if he had 
not been injured, but ought in esti- 
mating the damages take into account 
the accidents of life and other mat- 
ters, and give plaintiff what they con- 
sider, under all the circumstances, a 
fair compensation for his _ loss. 
Schwartz v. Winnipeg Plectric R. Co., 
23 Man. 483. (3) The pecuniary dam- 
age, by way of loss of earning power, 


resulting from a bodily mutilation or | 


the amputation of a limb caused by 
the negligent operation of a street 
ear is proper to be taken into consid- 
eration in fixing the amount of dam- 
ages which the injured person is en- 
titled to recover. McDermott v. Se- 
vere, 25 App.D.C. 276 [aff 26 S.Ct. 709, 
202 U.S. 600, 50 L.Wd. 116]. (4) The 
loss of capacity to pursue his profes- 
sion or calling as a result of injuries 
from the negligent operation of a 
street car should be considered in fix- 
ing the damages to be awarded plain- 
tiff in an action against the street 
railroad company. Borromeo v. Ma- 
nila Electric R., etc., Co., 44 Philip- 
pine 165. 


[b] Death of plaintifi’s child.— 
In an action for the death of plain- 
tiff’s infant child, it is not necessary 
that pecuniary benefit or advantage 
shall actually have been derived by 
the parent previous to the death, but 
the probability of continued life and 
the reasonable expectation of pecuni- 
ary advantage or benefit in the future 
are proper subjects of consideration. 
McKeown v. Toronto R. Co., 19 Ont. 


L. 361, 12 Ont.W.R. 1297, 14 Ont.W.R. 


572. 


[c] Damage to vehicle.—(1) The 
amount expended in repairing a vehi- 
cle damaged by the negligent opera- 
tion of a street railroad may be con- 
sidered, in an action against the 
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street in such manner as to exclude or unreasonably 
to interfere with the operation of a street railroad 
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Mem- 


lawfully constructed and operating therein,?® and 


street railroad company, in determin- 
ing the amount which plaintiff is en- 
titled to recover, where no question 
has been raised as to the reasonable- 
ness or propriety of such amount. 
San Antonio Traction Co. v. Upson, 
71 S.W. 565, 31 Tex.Civ.App. 50. (2) 
The reasonable cost of repairs and 
replacements necessary to be made 
to and upon a vehicle damaged by 
negligence in the operation of a street 
car, Jess the amount the vehicle as 
repaired is worth more than it was 
before the accident, is a proper meas- 
ure of plaintiff's recovery in an ac- 
tion against the street railroad com- 
pany for the damage to the vehicle. 
Coggin v. Shreveport R. Co., 84 So. 
902, 147 La. 359. 


[d] Effect of reccevery of injured 
animal.—In an action against a street 
railroad company for injuries to plain- 
tiff’s horse, where one of the items 
for which recovery is sought is a fee 
paid to a veterinary surgeon for his 
services to the animal, defendant is 
entitled to the benefit of any appreci- 
ation in its value as a result of such 
services and treatment, and the prop- 
er measure of damages for the injury 
is the difference in value of the horse 
before the injury and after its recov- 
ery. Solomon v. New York City R. 
Co., 107 N.Y.S. 744. 


[e] Particular awards.—(1) A 
verdict for four hundred dollars ren- 
dered under proper instructions is not 
excessive where plaintiff was badly 
bruised, was thrown some twenty feet 
into the street, causing a shock that 
confined him to the house several days 
and requiring treatment from a physi- 
cian, and the buggy in which he wa 
riding at the time was virtually de- 
stroyed. Henderson City R. Co. v. 
Lockett, 98 S.W. 3038, 30 Ky.L. 321. 
(2) An award of eight thousand dol- 
lars damages to a boy eight and one- 
half years old, for injuries resulting 
in the loss of his arm below the el- 
bow, caused by negligent operation of 
a street car, is “exceedingly large, if 
not excessive,’ especially where it 
appears that, considering his station 
in life, such sum properly invested 
would support him for the remainder 
of his life. Schwartz v. Winnipeg 
Electric R. Co., 23 Man. 483. 


73. Ala.—Montgomery Light, etc., 
Co. v. Riverside Co., 62 So. 311, 8 Ala. 
App. 509. 


Ky.—Woody v. Louisville R. Co., 
154 S.W. 384, 153 Ky. 14; South Coy- 
ington, ete., R. Co. v. Cleveland, 100 
S.W. 283, 30 Ky.L. 1072, 11 L.R.A.N.S. 
853; Louisville R. Co. v. Teekin, 78 
S.W. 470, 25 Ky.L. 1692. 


S.cC.—Dodd v. Spartanburg, etc., R. 
Co., 78-S.E. 525,295 S.Ci 9;. Kramer v. 
Greenville, etc., R. Co., 77 S.H. 738, 
94 SiC. 59. 


Tenn.—Memphis St. R. Co. v. Strat- 
ton, 176 S.W. 105, 131 Tenn. 620, L.R. 
A.1915EH 704; Nashville St. R. Co. v. 
O’Bryan, 55 S.W. 300, 104 Tenn. 28. 


W.Va.—Hains v. Parkersburg, etc., 
R. Co., 84 S.B. 923, 75 W.Va. 6138. 


But see Munster v. New Orleans 
R., etc., Co., 59 So. 38, 131 La. 128 
(holding that punitive damages may 
not be imposed upon an employer who 
is only vicariously at fault, and so 
that such damages are not recover- 
able in an action against a street 
railroad company for injuries from 
the operation of its car, although the 
motorman of such car was grossly 


negligent). 


[a] Tllustrations.—(1) Exemplary 
damages are properly awarded where 
a motorman running his car at high 
speed fails to lessen it until too late 
to prevent a collision with one driv-' 
ing near the track, and the motorman 
sees, or could see, the person in time 
to check his car or stop it, and there- 
by avoid the injury. South Coving- 
ton, etce., R. Co. v. Cleveland, 100 S.W. 
283, 30 Ky... 1072, 11 L.R.A.N.S. 853. 
(2) Evidence that a street car was 
running through a narrow city street 
after dark, at a rate of from twelve 
to twenty miles an hour, that it failed 
to sound its gong at the crossing, 
and that the motorman was looking 
back and not ahead, is sufficient to 
show gross neglect and authorize 
punitive damages in an action for in- 
juries by_a driver of a team. Louis- 
ville R. Co. v. Teekin, 78 S.W. 470, 25 
Ky.L. 1692. (3) Where a street car 
was run at a high rate of speed over 
a crossing which was very dangerous, 
and which was used by school chil- 
dren, and at which motormen had 
been instructed to stop, punitive dam- 
ages may properly be awarded to one 
injured as a result of such operation. 
Dodd v. Spartanburg R., ete., Co., 78 
S.B. 525, 95°S.C,. 9. (4) In an action 
against a street railway company for 
collision with an automobile which 
was standing on a street railway 
track waiting for a train to pass on 
an intersecting steam railroad track, 
plaintiff is entitled to exemplary dam- 
ages, where the automobile was 
standing in full view of the motor- 
man, and where no excuse for the ac- 
cident appears. Woody v. Louisville 
Ry:. .Co.,, -154 .S.W,) 384, 0153 Ky, -14% 
(5) Where persons on a street rail- 
road track were injured in a collision 
resulting from the intentional act of 
the motorman in running the car at 
an unlawful speed, punitive damages 
may be awarded in an action against 
the company. Kramer v. Greenville, 
Ss. AOR Ys. CO. ; Ch Sable (30% 9 seis es 
59. (6) Where a street railroad mo- 
torman was conscious of the probable 
consequences of his carelessness in 
running at a high speed and was in- 
different to the danger of injury to the 
persons or property of others attempt- 
ing to cross the track, the company is 
liable in punitive damages to one in- 
jured as a result thereof. Montgom- 
ery Light & Traction Co. v..River- 
side Co., 62 So. 311, 8 Ala.App. 509. 


74 Henderson City R. Co. v. Lock- 
ett, 98 S.W. 303, 30 Ky.L. 321; Shea- 
hen v. Toronto R. Co., 25 Ont.L. 310, 
20 Ont.W.R. 816. 


75. Offenses against street railroad 
property or operation see infra § 524. 


Right of one street railroad com- 
pany to enter upon or use tracks of 
another see supra §§ 180-185. 


WGem Hc IASON Stiykts a2 ©Oumuye 
Hughes, 114 N.W. 10, 137 Iowa 122, 14 
L.R.A.N.S. 448; Milwaukee St. R. Co. 
vy. Adlam, 55 N.W. 181, 85 Wis. 142. 


[a] Contractors, under contract 
with city to pave street; have no pow--: 
er to obstruct the passage of street 
cars over such street during the pav- 
ing of the same, where the contract 
gives no such power, and it is shown 
that such work has been, and can be, 
done without such interference, and 
where the city has not attempted to 
exercise or to delegate to the contrac- 
tors the power to stop the running of) 
cars while the work is being done. 
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the street railroad company accordingly has the 
right to make reasonable regulations governing per- 
sons making an extraordinary use of the street,’” 
as for example moving a building across the tracks,*® 
and may maintain a suit for an injunction to re- 
strain a wrongful interference with or invasion of 
its rights,7® or an action to recover damages for a 
The company has no right, however,. to 
use undue force in removing an obstruction,®! and 
if it does so is liable for any damages thereby done 


trespass. °° 


to property removed.®? 


[§ 523] 10. Offenses in or Affecting Operation of 


Milwaukee St. R. Co. v. Adlam, 55 


N.W. 181, 85 Wis. 142. 
77. See case infra note 78. 


78. Toledo, etc., Traction Co. v. 
Sterling, 29 OhioCir.Ct. 227. 


[a] Requiring moving to be done 
in nighttime.—A requirement by a 
street railroad company that the mov- 
ing of a building across its tracks 
shall be done in the nighttime, when 
the electric current is cut off, is a 
reasonable one, both for the protec- 
tion of the public from any danger in- 
volved in the removal or disconnec- 
tion of the wires at a time when the 
electricity was on, and also to avoid 
inconvenience to the public and in- 
jury to the company by reason of in- 
terruption of the operation of its 


road. Toledo, .etc., Traction Co. v. 
Sterling, 29 OhioCir.Ct. 227. 
79... Ht. Madison St: “R. Co. -v. 


Hughes, 114 N.W. 10, 137 Iowa 122, 14 
L.R.A.N.S. 448; Camden Horse R. Co. 
v. Citizens’ Coach. Co:, 31 N.J.Eq. 525; 
Pennsylvania, ete., St. R. Co. v. Ken- 
neth Coal Co., 20 Pa.Dist. 496; Mil- 
waukee St. R. Co. v. Adlam, 55 N.W. 
181, 85 Wis. 142. 


[a] Moving building along tracks. 
—Moving a house along a street rail- 
road, or the street in which the rail- 
road is laid, thereby not only stopping 
the running of cars for several hours 
or days, but requiring the removal 
of trolley and other wires as well, is 
inconsistent with the street railroad 
company’s right to occupy the street, 
and the company has a right to en- 
join the moving of the house and the 
interference with its trolley wires 
and other structures or the interrup- 
tion of the running of its cars. Ft. 
Madison St. R. Co. v. Hughes, 114 
N.W. 10, 1387 Iowa 122, 14 L.R.A. 
N.S. 448. F 


Injunction to protect corporate 
rights and franchises generally see 
Injunctions § 369. 


Right to enjoin use of or interfer- 
ence with tracks by another street 
railroad company see supra § 185. 


60. Chicago West Division R. Co. 
v. Rend, 9 Ill.App. 243; Toronto St. 
R. Co. v. Dollery, 12 Ont.App. 679. 
Sée Toledo, ete., Traetion Co. v. Ster- 
jing, 29 OhioCir.Ct. 227 (recognizing 
the rule, but holding that where a 
person about to move a _ building 
across a street railroad track is ar- 
rested on complaint of the company 
and taken away from the place where 
the moving is being done, he is not 
liable for injury done to the wires of 
the company by the moving of the 
building by others after his arrest). 


[a] Rule applied.—Where defend- 
ant’Ss wagon ran into a street car, re- 
sulting in an injury to a passenger 
in the car, by.reason whereof the 
street railroad company was forced 
to pay damages for such injury, the 
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Street Railroad—a. Offenses by Street Railroad 
Company or Its Servants.** 
erning prosecutions for other criminal offenses** 
are applicable to offenses, as created in some jurisdic- 
tions by statutes or municipal ordinances, in con- 
nection with or growing out of the management or 
operation of a street railroad,®® such as causing 
death through negligence,*® or failure to operate 
cars at proper intervals,*’ or to stop them at proper 
places to take on or let off passengers,** or to run 


The general rules gov- 


them through to the end of their routes,®® or to 


company is entitled, irrespective of 
the special damages for the injury to 
the passenger, to recover damages 
from defendant for the trespass com- 
mitted in running into its car.  Chi- 
cago West Division R. Co. v. Rend, 
9 Ill.App. 248. 


81. Toledo, etc., Traction Co. v. 
Sterling, 29 OhioCir.Ct. 227. 


82. Toledo, ete. Traction Co. v. 
Sterling, supra. 


83. Offenses incident to construc- 
tion and maintenance see supra § 192. 


Penalties recoverable in civil action 
for violations of statutory and munici- 
pal regulations see supra § 239. 


84. See Criminal Law 16 C.J. p 1. 


85. See statutory provisions and 
municipal ordinances. 


[a] Statute relating to railroads. 
—A statute requiring railroads to 
keep a sufficiency of drinking water 
on all trains, and making a conductor 
who runs any train without water 
guilty of an offense, does not apply to 
a street railroad or the conductor of 
a street car. Dean v. State, 43 So. 
24, 149 Ala. 34. 


' 86. See case infra this note. 


[a] Where death not instantane- 
ous.—Under a statute imposing a pen» 
alty upon,a street railroad corpora- 
tion where by its negligence or the 
negligence or unfitness of its servants 
or agents the life of any person, be- 
ing in the exercise of due care, is 
lost, liability is not confined to cases 
where the death is instantaneous, and 
the indictment need not allege that 
death was instantaneous. Com. v. 
Metropolitan R. Co., 107 Mass. 236. 


87. See case infra this note. 


[a] BReasonableness of imposing 
penalty on employee in charge of op- 
eration.—A municipal ordinance re- 
quiring a street railroad company, its 
seryants and agents, to operate at 
least one car each way over its tracks 
every five minutes, and providing for 
the punishment of “every person’’ 
violating such ordinance, is not un- 
reasonable or oppressive as applied 
to the superintendent of the street 
railroad company in charge of the 
running and operation of its system. 
Tacoma v. Boutelle, 112 P. 661, 61 
Wash. 434. 


8%. See cases infra this note. 


[a] Facts constituting violation.— 
The failure of a street railroad com- 
pany or the motorman in charge of 
its car to stop such car on signal by 
an intending passenger constitutes a 
violation of a municipal ordinance 
providing for the punishment of a 
company or person who fails or re- 
fuses to stop a street car on the near 
side of a street crossing for the pur- 
pose of taking up or letting off pas- 
sengers, although such intending pas- 


ventilate them properly,®® or to provide cars ‘with 


senger was stationed at the crossing 
by direction of the police department 
to secure evidence of a violation of 
such ordinance. Camden v. Public 
Service R. Co., 82 A. 609, 82 N.J.Law 
242 [aff'86 A. 447, 84 N.J.Law 305, 
and sub nom. Camden v. Barrett, 8€ 
A. 449, 84 N.J.Law 405]. , 


[b] Liability of motorman.—Un- 
ager a municipal ordinance providing 
that any corporation or an officer, 
agent, servant, or employee of any 
corporation operating a street rail- 
road who shall neglect or refuse to 
stop a car at the near side of a street 
crossing, upon approaching the same, 
for the purpose of taking on or let- 
ting off a passenger, shall be punish- 
ed as therein prescribed, the motor- 
man of a car, who fails or refuses so 
to stop it, is engaged in operating the 
car and is subject to-conviction and 
punishment for such violation. Cam- 
den v. Public Service R. Co., 82 A. 609, 
82 N.J.Law 242 [aff 86 A. 447, 84 N. 
J.Law 305, and sub nom. Camden v. 
Barrett, 86 A. 449, 84 N.J.Law 405]. 


as exonerating company.—A 
street railroad company ‘iis not exon- 
erated from liability for violation of 
an order of the corporation commis- 
sion to stop its cars at each street 
crossing for the purpose of taking on 
or letting off passengers by the fact 
that it had isSued instructions to the 
persons operating its cars to comply 
with such order and make such stops, 
and that the failure to stop was in 
violation of the company’s instruc- 
tions. Oklahoma R. Co. v. State, 127 
P. 1085, 33 Okl. 752. ; 


89. See case infra this note. 


[a] Facts constituting viclation.— 
Where a street car was turned around 
before reaching the end of its route, 
and passengers were told to take the 
next car, which*was close behind, but 
no transfers were offered or given 
them, there was a violation of a mu- 
nicipal ordinance requiring street 
cars to be run through to the ends of 
their respective routes, except in cer- 
tain cases, in which transfers are re- 
quired to be given to passengers to 
enable them to continue their jour- 
neys. Peo. v. Detroit United R. Co., 
118 N.W. 9, 154 Mich. 514. 


90. See case infra this note, 


[a] Unintentional violation.—In a 
prosecution for violation of a munici- 
pal ordinance requiring street cars 
to be so ventilated that the proportion 
of carbonic acid present in the air 
therein shall not exceed a specified 
amount, where it is found that such 
ordinance has been violated, a finding 
of not guilty is not justifiable on the 


Instructions to motormen to 


ground that such violation was unin-. 


tentional and that the company had 
done its best to comply with the ordi- 
nance. Chicago v. Chicago City R. 
Cor 192 tv Ap puss 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 523-524] 


protection to motormen from wind and storm,®! or 
to keep white and colored passengers separated,®? 
or to place signal lights at crossings over other 
street railroads,°* or permitting the overcrowding 
of a car,®* or the operation of a car not authorized 
by the company’s franchise,®* or the operation of a 
ear without having both a motorman and a condue- 
tor thereon,®® as well as offenses under general law.®? 


91. See cases infra this note. 


[a] Constitutionality.—A statute 
requiring the protection of street car 
motormen from wind and storm and 
punishing violations is. not unconsti- 
tutional as not of uniform operation 
throughout the state or as violating 
the fourteenth amendment to the con- 
stitution of the United States. State 
v. Nelson, 23 N.E. 22, 52 OhioSt. 88, 
26 L.R.A. 317. 


{b] Persons liable.—Under a stat- 
ute requiring every street car to be 
provided with a glass screen for the 
protection of the motorman from wind 
and storm, and providing that any 
person, agent or officer of any cor- 
poration violating the provisions of 
the act shall be punished as therein 
prescribed, the board of directors of 
a street railroad company may be pri- 
marily liable for failure to provide 
such screen, but the officer or agent 
having actual control by virtue of his 
official duty over the operation of the 
car is likewise responsible and may 
be punished. State v. Schoepf, 5 Ohio 
N.P.N.S. 161. 


92. See case infra this note. 


[a] Penalty for violation.—Under 
a statute requiring the operators of 
street cars to set apart and designate 
in each ear a portion thereof to be 
occupied by white passengers and a 
portion for colored passengers, and 
provides for printed signs to indicate 
the respective portions so set apart, 
and ,empowers the conductor to re- 
quire passengers to change their seats 
when necessary to effectuate the pur- 
poses of the act, a provision imposing 
a penalty upon any person or company 
failing ‘‘to set apart or designate” sep- 
arate portions of the car for the two 
races does not refer only to putting 
up the proper signs, but applies to 
the separation of the passengers, and 
such requirement is accordingly not 
left without a penalty. Nashville R., 
etc., Co. v. State, 234 S.W. 327, 144 
Tenn. 446. 


93. See case infra this note. 


[a] Proof that road crossed be- 
longs to another company.—Under a 
city ordinance making it the duty of 
every street railroad company to 
cause a red light to be placed at the 
crossing and intersection of other 
street railroads, in such a manner as 
to give warning to motormen and citi- 
zens, it is necessary in order to sup- 
port a conviction for a violation of 
the ordinance to show that the cross- 
ing and intersection at which defend- 
ant is alleged to have failed to place 
a light is made by the lines of sepa- 
rate companies. People v. Detroit 
pee R. Co., 116 N.W. 186, 152 Mich. 

a. 


94. See case infra this note. 

[a] Evidence held sufficient to 
sustain conviction for permitting ex- 
cessive number of passengers aboard 


a street car see State v. Overby, 133 
N.W. 792, 116 Minn. 304. ~ 


Overcrowding as creating nuisance 
rendering company liable see infra 
note $7 [b]. 


95. See case infra this note. 
[60 C. J.—42] 
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[a]. Reasonableness and validity 
of ordinance.—A city ordinance mak- 
ing it a misdemeanor for any corpo- 
ration to operate any car on its lines 
which is not authorized by its fran- 
chise, and prescribing a fine for a vio- 
lation thereof, is not void for unrea- 
sonableness, when it is passed after a 
corporation has been notified that it 
is violating its franchise. St. Louis, 
ete., R. Co. v. Kirkwood, 60 S.W. 110, 
159 Mo. 239, 53 L.R.A. 300. 


96. See cases infra this note. 


[a] Walidity of ordinance.—(1) A 
statute authorizing municipalities to 
regulate the use of hackney coaches 
and every description of carriages 
which may be kept for hire does not 
authorize the enactment of a munici- 
pal ordinance forbidding the opera- 
tion of a street car without having 
both a driver and a conductor there- 
on. Thornhill v. Cincinnati, 4 Ohio 
Cir.Ct. 354, 2 OhioCir.Dec. 592. (2) 
In the absence of statutory authority 
to enact an ordinance prescribing a 
penalty for operating a street car 
without having thereon both a driver 
and a conductor, such an ordinance is 
not made valid by a provision in the 
company’s franchise making it sub- 
ject to the provisions of the street 
railroad ordinance, of which the pro- 
vision in question is one, since such 
franchise makes the requirement one 
of contract between the city and the 
company but does not authorize the 
city to punish a failure to comply 
therewith by fine or imprisonment. 
Thornhill v. Cincinnati, 4 OhioCir.Ct. 
354, 2 OhioCir.Dec. 592. 


[b] Sufficiency of information.— 
An information charging that defend- 
ant “did unlawfully and knowingly 
drive a street car through the streets 
of said city, without having a conduc- 
tor thereon,” is insufficient under an 
ordinance providing “that no cars 
shall be run without both a driver and 
conductor,’ and making the offense 
punishable by a fine. Thornhill v. 
Cincinnati, 4 OhioCir.Ct. 354, 2 Ohio 
Cir.Dec. 592. 


97. See cases infra this note. 


[a] Negligent operation as nui- 
sance.—(1) An indictment setting 
forth that a street railroad company 
in operating its road neglected to take 
reasonable care and precaution to 
avoid endangering the lives and safe- 
ty of the public, in that it maintained 
a “Y” for turning cars in a street in- 
tersection, and in using the same 
backed its cars for half a mile, and 
while doing so struck and killed a per- 
son crossing the track, sufficiently 
charges a common nuisance both at 
common law and under a statute de- 
fining as a common nuisance an un- 
lawful act or omission to discharge a 
legal duty, which act or omission en- 
dangers the lives, safety, or comfort 
of the public. Rex v. Toronto R. Co., 
10 Ont.L. 26, 5 Ont.W.R. 621. (2) An 
indictment against a street railroad 
company for maintaining a nuisance, 
in that it ran its cars at a dangerous 
rate of speed around a curve at a 
street intersection, is not sustained by 
evidence that in the course of two 
years twelve or fifteen accidents oc- 
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[§ 524] b. Offenses against Street Railroad Prop- 
erty or Operation.®® 
to other offenses and prosecutions therefor®® govern 
in prosecutions for offenses, as created in some juris- 
dictions by statute or municipal ordinance, against 
street railroad companies or affecting the operation 
of street railroads, such as boarding a moving car 
for the purpose of obtaining transportation there- 


The general rules applicable 


curred at such place, when there is 
nothing connecting defendant with 
the accidents. People v. Metropoli- 
tan Traction Co., 50 N.Y.S. 1117, 12 
N.Y.Cr. 405. 


[b] Permitting overcrowding of 
car (1) has been held to constitute 
a common nuisance, and renders the 
street railroad company liable there- 
for, where it is not merely an isolated 
instance of overcrowding, but a sys- 
tematic course of conduct persisted 
in and apparently deliberately adopt- 
ed by the company; and the fact that 
it affects only such portion of the 
public as are passengers in the com- 
pany’s cars has been held not to make 
it an act not affecting the public gen- 
erally. Rex v. Toronto R. Co., 9 Ont. 
W.N. 152 [aff 23 Ont.L. 186]. (2) On 
the other hand, there is authority for 
the rule that, in the absence of stat- 
ute or ordinance otherwise providing, 
a street railroad company cannot be 
prosecuted for nuisance in failing to 
furnish sufficient cars, or in permit- 
ting the crowding of cars, to the det- 
riment of safety, health, and comfort, 
where members of the public volun- 
tarily, although by permission of the 
company, create the conditions com- 
plained of, which are detrimental to 
the health of such members only. 
Com. v. South Covington, etc., St. R. 
Co., 205° S.W. 581, 181 Ky. 459, 6 A. 
SAR a 85 


[c] Permitting cars to be unsani- 
tary or used for pernicious practices. 
—Where a street railroad company 
permits its cars to be or become filthy 
or unsanitary, or to be used for in- 
decent or pernicious purposes, it is 
guilty of a nuisance at common law. 
Com. v. South Covington, etc., St. R. 
Co., 205 S.W. 581, 181. Ky. 459, »@ 
A.L.R. 118. : § 


[ad] Overdriving horses.—<A stat- 
ute providing for the punishment of 
any person who shall overdrive or 
overload, or procure to be overdriven 
or overloaded, “any living creature,’ 
applies to the conductor and driver of 
a street car, who so overload the car 
that the horses are unable to pull it; 
and the conductor who has charge of 
the car, and the driver who drives the 
horses, are equally responsible. Peo. 
v. Tinsdale, 10 Abb.Pr.N.S.(N.Y.) 374. 


[e] Car not “motor vehicle” within 
statute requiring giving names in 
case of accident.—An interurban elec- 
tric car is not within a statute pre- 
scribing a penalty for the failure of 
the driver or person having authority 
over the driver of an automobile, mo- 
torcycle, or “other motor vehicle” to 
give to the occupants of a vehicle 
struck the names of the passengers 
in such automobile, motorcycle, or 
other motor vehicle. Barrington v. 
Pacific Electric R. Co., 256 P. 567, 83 
Cal.App. 100. 


98. Civil liability for interference 
with operation see supra § 522. 

99. See Criminal Law 16 C.J. p 1. 

1. See statutory provisions and 
municipal ordinances. 


Penalty for unlawfully selling or 
buying transfer see Carriers § 1258. 
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- on,” or hanging on the outside of a car,’ or throwing 
missiles at a car,* or wrecking or attempting to 
wreck a car,® or injuring, removing, or destroying 
the road or any apparatus appertaining thereto,® 
or wrongfully obstructing the tracks." 


2. See case infra this note. 


[a] Applicability to bona fide in- 
tending passenger.—A statute provid- 
ing for the punishment of any person 
“who getS on any car or train while 
in motion, for the purpose of obtain- 
ing transportation thereon as a pas- 
senger,” is to be reasonably construed 
and as so construed does not apply 
to a person boarding a moving car in 
good faith with the intention of be- 
coming a passenger thereon, and pay- 
ing his fare, but only to persons 
boarding a car in motion for the pur- 
pose of stealing a ride. East v. 
Brooklyn Heights R. Co., 88 N.H. 751, 
195 N.Y. 409, 23 N.Y¥.Cr. 470, 23 L.R.A. 
N.S. 513. 


3. See case infra this note. 


[a] Applicability of prohibition to 
open summer cars.—A city ordinance 
providing that it should be unlawful 
for any person to hang from the out- 
side of any street car, which ordinance 
was passed when the only cars in 
operation in the city were drawn by 
horses, is inapplicable to.summer cars 
subsequently operated by electricity, 
arranged with seats running cross- 
wise, with a footboard running 
lengthwise of the car, used as a step 
or platform for the accommodation 
of passengers. Frank Bird Transfer 
Co. v. Morrow; 72 N.E. 189, 36 Ind. 
App. 305. 


4. See case infra this note. 


{a] Car not in use.—A statute pro- 
viding for the punishment of one 
throwing missiles at a street railroad 
car is applicable whether or not the 
car is in use at the time, and the com- 
plaint need not allege that the car at 
which the missiles were thrown was 
in use. Com. v. Carroll, 14 N.E. 618, 
145 Mass. 403. 


[b] Evidence of ownership of car. 
—On complaint of a street railroad 
tompany for throwing a missile at one 
of its cars, it is competent to prove 
the fact of ownership of the car by 
the testimony of one witness describ- 
ing its particular marks, coupled with 
that of another witness, that the car 
bearing those marks belongs to the 
company. Com. v. Carroll, 14 N.H. 
618, 145 Mass. 403. 


5. See cases infra this note. 


[a] Admissibility of evidence of 
injury to passenger.—(1) In a prose- 
cution for wrecking or attempting to 
wreck a street car by the use of dyna- 
mite, it is competent to show the fact 
of injury to a passenger in the car as 
a result of such attempt, and evidence 
of the nature and character of the in- 
jury is relevant for the purpose of 
illustrating the nature of the ex- 
plosive used. Wilson v. State, 92 S.E. 
309, 19 Ga.App.: 759. (2) In, such a 
prosecution the testimony of injured 
passengers, as to the injuries which 
resulted to them, is admissible to aid 
in ‘determining whether the purpose 
of defendant was to wreck the car or 
merely to obstruct or injure the 
track, and also to throw light on 
whether the car was wrecked by the 
use of dynamite or otherwise. Gun- 
as v. State, 92 S.E. 314, 19 Ga.App. 

[b] Evidence held sufficient to sus- 
tain conviction of wrecking or at- 
tempting to wreck a street car see 
Gunter v. State, 92 S.E. 314, 19 Ga. 
App. 772; Wilson v. State, 92 S.E. 309, 
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19 Ga.App. 759. 
6. See case infra this note.: 


[a] Matters to be proved.—In a 
prosecution under a statute making 
it an offense to injure, remove, or de- 
stroy any electric railroad or appa- 
ratus thereto belonging, it is neces- 
sary to prove that there is an electric 
railroad of the name stated in the in- 
dictment, and that defendant did what 
the indictment charges concerning 
some apparatus belonging to such 
company. State v. Bosworth, 152 N. 
W. 581, 170 Iowa 329. 


[b] Bvidence of ownership of in- 
jured property.—Testimony merely 
that a designated electric railroad 
company was operating the car upon 
which the offense charged in the in- 
dictment was committed is not suffi- 
cient to show the existence of such 
company, or that it owned such car. 
State v. Bosworth, 152 N.W. 581, 170 
Iowa 329. 


[ec] Instructions.—(1) In a prose- 
ecution for unlawfully removing and 
destroying a street car, where there 
is no evidence to support the charge 
of destruction, instructions which au- 
thorize a conviction if defendant re- 
moved “or” destroyed the car are er- 
roneous. State v. Bosworth, 152 N.W. 
581, 170 Iowa 329. (2) Under an in- 
dictment for removing a street car, 
it is not reversible error for the court 
to fail to instruct on the meaning of 
the word “remove,” at least in the 
absence of a proper request for such 
instruction; and a requested instruc- 
tion which would require, for a con- 
viction, a finding that the car was 
bodily lifted off the track and spirit- 
ed away is erroneous and properly re- 
fused. State v. Bosworth, supra. 


7 See cases infra this note. 


[a] Obstruction by vehicle on or 
near track.—(1) Where the driver of 
a wagon has obstructed the track of 
a street railroad by allowing his wag- 
on or team to stand on or across the 
track while he unloads goods, his 
failure, even for a short time, while 
unloading the last of his load, to move 
off the track at once upon the ap- 
proach of a car renders him liable to 
punishment. under a municipal ordi- 
nance prohibiting any person from un- 
necessarily obstructing or impeding 
the running of cars on the tracks. 
State v. Foley, 31 Iowa 527, 7 Am. 
R. 166. (2) The driver of a wagon 
who for several hundred feet drives 
his wagon on or partially on the 
track of a street railroad at a rate 
of speed customary for wagons but 
Slower than street cars'usually move, 
and who fails to turn off the track, 
where there is ample room to do so, 
and so obstructs the passage of a 
street car at its usual speed, is liable 
to indictment under a statute pro- 
hibiting the willful and malicious ob- 
struction of the street railroad com- 
pany in the use of its tracks, even if 
he did not enter upon the track with 
the intention of obstructing the cars, 
and continued thereon without such 
intention, and merely for his own con- 
venience. Com. v. Temple, 14 Gray 
(Mass. ) 69. (3) In a prosecution for 
willfully and maliciously obstructing 
the passage of a street car along the 
track by driving a wagon slowly along 
the track in front of the car, it is 
not necessary to prove that defendant 
was requested to remove from the 


1§ 524 


- Statutes relating to offenses against railroad prop- ° 
erty or operation® are applicable to street railroads 
where they are not from their nature inapplicable 
thereto and no intention that they shall not be so 
applied appears;® but otherwise they are inappli- 


ay = 


track, and refused to do so, where 
other evidence is sufficient to satisfy 
the jury that his obstructing the car 
was malicious amd willful. Com. v. 
Hicks, 7 Allen (Mass.) 573. 


[b] Moving house across tracks.— 
Evidence that defendant, moving a 
house through the streets, applied to 
the street railroad company to re- 
move certain of its wires to permit 
the moving of the house across its 
tracks, but refused to pay a fee there- 
for which the company demanded and 
defendant contended it had no right 
to charge, and defendant thereupon 
moved the house up close to the wires 
and tracks so that the passage of cars 
was blocked, and permitted it to re- 
main in that position, is sufficient 
to show a willful blocking of the 
tracks, in violation of an ordinance 
prohibiting willful obstructions, and 
the attempt of the company to exact 
a fee for removing its wires is no de- 
fense for such conduct. State v. 
Pratt, 53 N.W. 1069,,52 Minn. 131. 


[c] UWnavoidable obstruction.—One 
who, under a permit issued by the 
proper municipal authority, excavates 
the street and the roadbed of a street 
railroad at a particular place in or- 
der to repair sewer connections, and 
in so doing unavoidably obstructs the 
tracks, is not guilty of a violation of 
a statute providing for the punish- 
ment of persons willfully obstructing, 
hindering, or delaying the passage of 
cars upon the street railroad. Kolzem 
v. Broadway, etc., R. Co., 20 N.Y.S. 
700, 1 Misc. 148. 


[d] Sufficiency of indictment.—In 
an indictment under a statute provid- 
ing for the punishment of any person 
who shall willfully and maliciously 
obstruct a street railroad conipany 
in the use of its road or tracks or the 
passage of cars thereon, the inten- 
tion of defendant to obstruct a car 
is sufficiently alleged by charging in 
the words of.the statute that he ‘wil- 
fully and maliciously” obstructed it. 
Com. v. Hicks, 7 Allen (Mass.) 573. 


[e] Evidence held insufficient to 
show participation of defendant in 
obstructing street railroad see Peo. 
ae 81 N.Y.S. 1091, 84 App.Div. 


8. Offenses against property or op- 
pape ees railroads see Railroads §§ 


9. See cases infra this note. 


[a] Obstructing or injuring road. 
—A statute providing a penalty for 
obstructing or injuring a railroad is 
applicable to street railroads as well 
as to ordinary railroads operated by 
steam power. Price v. State, 74 Ga. 
kt Com. v. McCaully, 2 Pa.Dist. 


[Cb] Wrecking car.—A statute pro- 
viding a penalty for wrecking or at- 
tempting to wreck “a railroad train, 
locomotive, car, coach, or vehicle of 
any kind when used or run on any 
railroad track for the purpose of 
travel or transportation” is applica- 
ble in_the case of wrecking a street 
car. Gunter v. State, 92 S.E. 314, 19 
Ga.App. 772; Wilson v. State, 92 S.R. 
309, 19 Ga.App. 759. 


[c] Throwing stones at car.—(1) 
A statute making guilty of a misde- 
meanor every person who shall will- 
fully and maliciously throw any stone 
into or at any train, or into or at any 


For later cases, developments and changes in the law see Annotations, same title and section number, 


j 
a 
= 
, 
3 


add iain? Yen) 


b Wie 


ie mle) | 


ae aed 


MPI nates Dy 


§§ 524-525] 


cable, and have been so held where the statutes an- 
tedated the existence of street railroads within the 
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state, or where considered inapplicable by the leg- 
islature itself.1° 


XII. CONSTRUCTION, ACQUISITION, AND OPERATION BY PUBLIC AUTHORITIES 


[§ 525] A. By Municipality:1—1. In General. A 
municipality may be authorized by constitutional or 
statutory provision to construct, own, and operate 
a street railroad,!? including subways and elevated 
railroads as well as surface roads,!° and to incur 


[By Henry H. Sxyues] 


indebtedness therefor,!* within fixed limits.t5 In 


exercising such power, the municipality acts not as 
a sovereign, but as a proprietor,'® and has the same 
rights, powers, and privileges, and is subject to the 
same duties, regulations, and obligations, as a street 
railroad corporation,'’? except to the extent that they 
are not applicable to a municipality as owner and 
A duly adopted ordinance, under char- 


operator.+§ 


ear or. locomotive, is applicable to 
street railroad cars, there appearing 
to be no reason why a distinction 
should be made between them and the 
ears of a railroad operated by steam. 
State v. Lang, 14 Mo.App. 247. (2) 
A statute providing for the punish- 
ment of any person willfully throw- 
ing a stone or other missile at a 
railroad car, train, locomotive, cable 
railroad car, or street railroad car, is 
applicabie to an interurban railroad 
car, although interurban railroads and 
ears were not known at the time the 
statute was enacted. State v. Cleve- 
land, 93 N.E. 467, 83 OhioSt. 61, 21 
Ann.Cas. 1284. 


Street railroad as included within 
term “railroad” in general see supra 


10. See cases infra this note. 


[a] Injury to car.—A street car is 
not within the provisions of a statute 
providing for the punishment of ev- 
ery person who shall willfully break, 
injure, or destroy any locomotive, car, 
or other machinery in use upon any 
railroad in the state, especially where 
such statute was enacted before there 
were any street railroads within the 


state. State v. Cain, 76 P. 448, 69 Kan. 
186. 
[b] Embezzlement of tickets.—A 


statute for the punishment of any 
officer, agent, clerk, or employee of 
an incorporated railroad company who 
should embezzle or convert to his own 
use any passenger railroad ticket or 
tickets does not apply to an employee 
of a street railroad company who em- 
bezzles unused transfers, and he is 
punishable only under the general em- 
bezzlement statutes. Peo. v. Beebe- 
hyser, 121 N.W. 751, 157 Mich. 239. 


11. Power of municipal corpora; 
tion to construct, operate, and main- 
tain public utilities in general see Mu- 
nicipal Corporations §§ 551, 552. 


12. See Municipal Corporations §§ 


5T9, 2316. 


13. See Municipal Corporations § 
2316. 


14. Sun Printing, ete., Assoc. v. 
New York, 46 N.E. 499, 152 N.Y. 257, 
37 L.R.A. 788. 


[a] As “city purpose.”—(1) The 
construction of an underground street 
railroad is a “city purpose” within 
the meaning of a constitutional pro- 
vision, allowing a city to incur in-) 
debtedness for such a purpose. Sun 
Printing, etc., Assoc. v. New York, 46 
N.H. 499, 152 N.Y. 257, 87 L.R.A. 788. 
(2) This rule also applies to the op- 


227 Mil. 


Over bridge. 


eration of a railroad over a city 
bridge. New York v. Brooklyn City 
R. Co., 134 N.E. 5338, 2382 N.Y. 463. 


Power of municipality to: incur in- 
debtedness for public utility in gen- 
eral sée Municipal Corporations § 


4035. 
15. See infra this note. 
[a] Im Mllinois, for example, al- 


though cities are authorized by Hurd 
Rev. St. (1905) p 488 c 24 to acquire, 
construct, own, operate, and. lease 
street railroads, they are not au- 
thorized, in so doing, to incur indebt- 
edness beyond the constitutional lim- 
it, Lobaelt v. Chicago, 81 N.E. 354, 


Limitation of municipal indebted- 
ness for public utilities in general see 
Municipal Corporations § 4062. 


16. See Municipal Corporations § 
2316, 


17. Mask y. City of Monroe, 121 So. 
250, 9 La.App. 417; In re Board of 
Rapid Transit Com’rs, 112 N.Y.S. 619, 
128 App.Div. 103 [mod on other 
grounds 90 N.E, 456, 197 N.Y. 81, 36 
L.R.A.N.S. 647, 18 Ann.Cas. 366]. 


[a] Thus L. (1894) pn 1873 ¢ 752, 
amending the Rapid Transit Act of 
1891 (L. [1891] p 3 e 4), authorizing 
New York City to construct a subway, 
did not enlarge the city’s functions 
but invested it with the powers and 
franchises it unsuccessfully attempt- 
ed to sell under’ the act of 1891, and 
made it a railroad corporation for the 
purposes of constructing the subway, 
with no more rights in the public 
places of the city than would belong 
to any other corporation, and with no 
other right to take private property 
than would belong to an ordinary rail- 
road corporation, In re Board of Rap- 
id Transit. _Gom’rs, ;112;,N.¥.S. +619; 
128 App.Div. 103 [mod on other 
grounds 90 N.H. 453, 197 N.Y. 81, 36 
L.R.A.N.S. 647, 18 Ann.Cas. 366]. 


[b] iability for injuries.—(1) 
Where a street car, owned and op- 
erated by a municipality, collides with 
an automobile, temporarily stopped 
ahead of it on the track by a traffic 
officer to relieve congestion of traf- 
fic on the street, and injures the 
driver of the automobile, the munici- 
pality is liable for the damage caused, 
Mask v. City of Monroe, 121 So. 250, 
9 La.App. 431; Mask v. City of Mon- 
roe, 121 So. 250, 9 La.App. 417. (2) 
Companies and persons liable for! in- 
juries in general see supra §§ 267- 
270. 


ter power, for the construction of a municipal street 
railroad, is not rendered invalid by an offer by the 
city to buy the property of an existing street rail- 
road company, after the expiration of its franchise, 
at less than its fair valuation.?9 


A municipality, through the board 
or commission having charge of such structures, may, 
under legislative authority, operate, or cause to be 
operated, a street railroad on a bridge constructed 
and owned by the municipality,?° without obtaining 
a certificate of publie convenience?! or permission 


18. See infra this note, 


[a] Statute and ordinance pro- 
hibiting two street railroads from us- 
ing the same street for over five 
blocks are inapplicable to a municipal 
street railway syStem. ‘United Rail- 
roads of San Francisco v. City and 
County of San Francisco, 39 S.Ct. 361, 
auraere 517, 68 L.Ed. 739 [aff 239 F. 


19. Detroit United Ry. v. City of 


Detroit;) 41. (S.Ct. 285,255 U.S: n178, 
65 L.Ed, 570. 
[a] Reason for rule.—‘If the city 


has the right to require the property 
on the best terms it can make with 
the company in view of the expira- 
tion of the franchises, an attempt to 
earry out such purpose by an offer to 
buy the property at much less than 
its value would not have the effect 
to-deprive the company of property 
without due process of law.” De- 
troit United Ry. v. City of Detroit, 
pa. 285, 255 U.S. 171, 177, 65 Lika. 


20. See infra this note. 


fa] New York City (1) under L. 
(1895) e 789 § 7, as amended by L. 
(1896) ce 612, relative to the powers 
of the commissioners of the Wil- 
liamsburg Bridge L. (1875) ¢ 300 § 
7, relative to the trustees of the 
Brooklyn Bridge, Consolidation Act § 
1980, Greater New York: Charter § 
595, as amended by L. (1901) ec 466, 
and L, (1916) ec 528, the city of New 
York, through its commissioner of 
plant and structures, has an existing 
right and franchise to operate or 
cause to be operated a railroad on 
the Williamsburg Bridge. City of 
New York v. Brooklyn City R. Co., 134 
N.E. 533, 232 N.Y. 463. (2) The power 
delegated to the commissioners of the 
Williamsburg Bridge under L. (1896), 
e 612, and transferred to the city of 
New York by; subsequent statutes to 
operate a railroad on such bridge, was 
not affected by L. (1897) c 663 § 2, 
relative to the operation of a rail- 
road on the Brooklyn Bridge, or 
Greater New York Charter § 601, 
abolishing the office of trustees of the 
Brooklyn Bridge, ete. City of New 
York v. Brooklyn City R. Co., supra. 


Power to regulate public bridges in 
general see Municipal Corporations § 
353. 


21. City of New York v. Brook- 
lyn City R. Co., 134 N.E. 533, 232 N.Y. 
463. 


Public convenience and necessity as 


, 


- 
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from the public service commission ;?? and this right 
carries with it by implication the right to erect a 
ear barn underneath the bridge and by necessary 
trackage connect the bridge tracks with the barn.”* 
But municipal power to construct, repair, maintain, 
and operate bridges does not of itself authorize the 
officers of the city to operate a railroad on such a 
bridge.?4 


[§ 526] 2. Extent of System, and Application of 
Special Fund.25 Several radiating street railway 
lines built and operated by a city, although built 
at different times and in each instance submitted 
to public approval and their cost made possible 
through separate bond issues, constitute in actual 
operation a single municipally owned and operated 
street railway system,?* as such, subject in its en- 
tirety to all of the provisions of the city charter 
relating to the operation of a public utility by the 
city,27 such as a provision for maintenance in the 
city treasury of a special fund to be set aside from 
the revenues of the railway for operating expenses, 
repairs, sinking fund, extensions, and reserve.*® 
However, the term “extensions and improvements,” 
as used in such a provision, does not include the 
purchase of an entirely independent railway system, 
theretofore privately owned and- operated on other 
streets and thoroughfares and in sections of the 
municipality other than that occupied by the mu- 
nicipal railway system;?® nor does such provision 
authorize the expenditure of such moneys for the 
purpose of conducting an investigation by the board 
of public works as to the advisability and availabil- 
ity ofthe acquisition by purchase of a part or the 
whole of another street railway.®° 


to street railroad in general see supra 
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nance creating the fund. 


[§ 527] 3. Contract for Construction, and Lease.** 
Where properly authorized by constitution or stat- 
ute,?? a municipality may dispose of a street rail- 
way system which it has constructed by leasing it 
to a street railway company,** and may provide for 
its exclusive use by~the lessee,?* and the fact that 
the lessee has contributed to the cost of such sys- 
tem as a consideration for its use does not change 
the relation between the city as lessor and lessee 
to that of partners.2® Under some statutes the pub- 
lic authorities cannot proceed to construct a street 
railway unless an existing street railway company 
has agreed to lease and operate it.*®° Where the 
statute providing for the construction and leasing 
of a street railroad by a city vests in the board of 
rapid transit commissioners whatever control the 
city has over the possession of the railroad by a 
lessee thereof’ from the city, such control cannot 
be exerdised by any other officer of the city;** and 
where such control is vested in the public service 
commission, it has the power to determine whether, 
in contracting with a street railroad company for 
the construction and leasing of a rapid transit road, 
allowance should be made for depreciation in the 
existing. plant in determining the net earnings of 
the company, for determining the rentals to be paid 
by it,?8 and to determine whether the street rail- 
road company, with which the commission has con- 
tracted for the construction of the road, should be 
permitted to issue bonds for construction purposes.*® 
A commission authorized to construct a subway or 
tunnel, must comply with the statute as to the mode 
of construction;*® and in determining which of 
certain structures shall be constructed, may act by 


Hunt v.}struct a subway to Sullivan Square 


[§§ 525-527 


§§ 19-30. 


22, City of New York v. Brooklyn 
City R. Co., 134 N.E. 5388, 232 N.Y. 
463, 


23. City of New York v. Brooklyn 
“City R. Co., supra. 


24. Dillurio v. City of New York, 
132 N.Y.S. 581, 78 Mise, 122. 


Municipal regulation of use _ of 
‘ridges in general see Municipal Cor- 
-porations § 353. 


25. Right of street railroad com- 
‘pany to construct extensions in gen- 
eral see supra §§ 111-113. 


26. Hunt v. Boyle, 267 P. 97, 204 
Cali ai5r. 


27. Hunt v, Boyle, supra. 
28. Hunt v. Boyle, supra. 


[a] Extension.—A proposed addi- 
tion to a municipally owned railway 
connecting with existing lines and 
employing the same method of op- 
eration, although not proceeding from 
existing termini of the street rail- 
way system, constitutes an “exten- 
sion” within a provision permitting 
a special fund for extensions, and 
does not constitute another distinct 
municipally owned railway, the crea- 
tion of which would have to be sub- 
mitted to popular vote. Hunt v. 
Boyle, 267 P. 97, 204 Cal. 151. 


[b] “Depreciation fund,” derived, 
under such a charter provision, from 
the earnings of the municipal rail- 
way system, is available for exten- 
sions, although such purpose was not 
contemplated in the original ordi- 


Boyle, 267 P. 97, 204 Cal. 151. 


29. Hunt v. Boyle, supra; Mobley 
v. Board of Public Works of City and 
County of San Francisco, 186 P. 412, 
44 Cal.App. 167. 


30, Mobley v. Board of Public 
Works of City and County of San 
Francisco, supra. 


[a] “An investigation may not 
fairly be held to constitute an ‘ex- 
tension or improvement’ of the mu- 
nicipal system.” Mobley vy. Board of 
Public Works of City and County 
of San Francisco, 186 P. 412, 415, 44 
Cal.App. 167. 


31. Railroad construction con- 
tracts in general see Building and 
Construction Contracts §§ 248—258. 


32. See constitutional and statu- 
tory provisions, 


33.  Barsaloux v. City of Chicago, 
92.N.E. 525, 245 Ill. 598, 19 Ann.Cas. 
255; Matter of McDonald, 80 N.Y.S. 
536, 80 App.Div. 210 [aff 67 N.B. 
1085, 205 INV. 470 


34. Barsaloux vy. City of Chicago, 
Hares 525, 245 Ill. 598, 19 Ann.Cas. 


See Birmingham City Tramways 


Co, v. Law, [1910] 2 K.B. 965 (rights* 


of lessee as to damages against con- 
tractor for track laying). 


35. Barsaloux v. City of Chicago, 
supra (subway). 


36. See infra this note, 


[a] In Massachusetts, under Spec. 
Acts (1915) ec 298, authorizing the 
Boston transit commission to con- 


under the same conditions as govern 
the Washington Street subway, and 
Spec. Acts (1902) ¢ 534, requiring the 
commission to contract with the Bos- 
ton Elevated Railway Company for 
exclusive use of the Washington 
Street subWay, and providing for ac- 
ceptance of the act by voters of the 
city, the commission cannot construct 
a subway to Sullivan Square, where 
the company refuses to execute such @ 
contract, and mandamus will not is- 
sue to compel it to do so. Horan vy. 
Swain, 116 N.E. 805, 227 Mass. 142. 


387. Interborough Rapid Transit 
Co! vi. New York, “95 NSY:S? S8647 
Misc. 221. 


[a]. Borough president, acting on 
a notice signed by a superintendent 
of encumbrances, has no authority to 
remove advertising signs, news 
stands, and automatic vending ma- 
chines from the station$ of the rail- 
road. Interborough Rapid Transit 
Co. v. New York, 95 N.Y.S. 886, 47 
Mise. 221. 


38. Hopper v. Willcox, 140 N.Y.S. 
20%, 9155 App. Div. 218: 


39. Hopper v. Willcox, supra. 


[a] Review.—The determination 
of the commission as to whether the 
street railroad company should be 
permitted to issue bonds for con- 
structing the roads cannot he review- 
ed, in an action under Gen. Mun. L. 
§ 51, to restrain the commission from 
executing the construction contracts 
with the company. Hopper v. Will- 
cox, 140 N.Y.S. 277, 155 App.Div. 213. 


40. See infra this note. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a majority of its members, if all have had notice and 
opportunity to act;4! and the fact that the commis- 
sion adopts some suggestions after the preparation 
of a contract with a street railroad company for the 
construction of-an underground railroad, and after 
a public hearing thereon, does not require the con- 
tract to be submitted for a further public hearing, 
where the statute authorizes the commission to 
amend the draft contract in its discretion after a 
public hearing.*2 Where the statute authorizes the 
city to contract for the construction of an under- 
ground street railroad according to plans prepared 
by the rapid -transit commission, provides that the 
eity shall pay for.the construction of the road and 
own the fee, and that the contractor employed to 
construct and operate the road shall equip the same 
at his own expense, additional excavation and cham- 
bers in the walls of the tunnel, rendered necessary 
by order of the commission because of a deter- 
mination on electricity as motive power, is a part 
of the construction, and belongs to the city and 
should be paid for by it.4® The making of such a 
contract, merely for the construction of a subway, 
which is to be and remain the property of the city, 
does not grant to the contractor a “franchise” in 
the street.** 


Traffic agreement. A privilege or license, granted 
for a consideration to operate cars upon tracks be- 
longing to the municipality, is a mere traffic agree- 
ment and not a franchise.*® 


[§ 528] 4. Purchase.*® A provision in a street 
railway franchise giving the city power to purchase 
is not destroyed by the fact that such power extends 
a reasonable period beyond the company’s then char- 
tered life.47 Where a city in purchasing an exist- 
ing street railroad and issuing bonds therefor agrees 
to make periodic payments out of the gross reve- 
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nues of the system into a special fund for payment 
of the bonds and interest, such method of payment 
is exclusive,*® and where the payments are promptly 
paid, the city cannot be prevented from diverting 
gross revenues to the payment of subordinate claims, 
on the theory that the bonds create a lien in gross on 
all such revenues;*® nor, where the purchase is 
made by such method, can the amount of a judg- 
ment for the seller against the city be charged 
against the general funds of the city.®® So, also, 
a provision in the contract of purchase, which is also 
embodied in the deed and bill of sale, accepted by 
the city and by which it agrees, as part of the con- 
sideration, to pay a specified portion of the taxes 
assessed against the property for the current year, 
is a valid and enforceable obligation,®! and as be- 
tween itself and the seller, the city becomes primari- 
ly hable for such taxes, and the seller a mere surety, 
with the right, before payment of the taxes, to main- 
tain a suit in equity to compel their payment by the 
city.°2 But where the city charter requires that a 
contract for the sale or leasing of public property 
shall be taken by ordinance, a city purchasing a 
street car system is not bound by the seller’s con- 
tract leasing advertising space in the cars, where it 
has not passed an ordinance accepting an assign- 
ment of the lease,°*? notwithstanding it has accepted 
payments from the lessee.°* A charter provision 
requiring the municipality to consider offers to sell 
existing public utilities before constructing new ones 
is sufficiently complied with where a general solici- 
tation of offers for the sale of any existing street 
railway is sent to the street railway company and 
others.®> 


Invalid contract. Where an ordinance authorizing 
the construction of a street railroad is void in its 
inception because of want of power in the munici- 
pality to grant the particular franchise, a contract. 


Re NE AE eee EN ee 


[a] In Massachusetts, under St.;may apply to the board of railway (cases, Admiral Realty Co. v. Gaynor, 


(1897) c 500 § 17, providing that 
-~whenever the Boston Elevated Rail- 
way Company is authorized to begin 
the construction of its railroad over 
a certain route, “the Boston Transit 
Commission shall construct a tun- 
nel or tunnels, of sufficient size for 
two railway tracks, with approaches, 
entrances, sidings, stations, and con- 
nections therefor, and for the run- 
ning of railway cars therein, from 
a point on or near Hanover Street 
in the city of Boston, or such other 
point or points as said board may 
deem proper for a suitable connection 
“with the subway or subways provided 
for in” another statute, “to a point 
‘at or near Maverick Square, in that 
-part of Boston called East Boston, 
where a suitable connection with sur- 
face tracks may be made,” the connec- 
‘tion between the westerly end of the 
tunnel and the subway is to be an 
‘actual physical connection, and the 
tracks between them must come to 
the same grade at the point of junc- 
‘tion. Browne v. Turner, 54 N.E. 510, 
174 Mass. 150. 


41. Codman v. Crocker, 89 N.E. 177, 
203 Mass. 146, 25 L.R.A.N.S. 980. 


[a] Thus, where a statute au- 
‘thorizing a transit commission to con- 
struct on the request of an elevated 
‘railway company a subway, provides 
that, if the company is dissatisfied 
with the determination of the com- 
wmission as to which of certain 
-structures shall be constructed, it 


commissioners, who may finally de- 
termine the question, the commission 
is an administrative board of pub- 
lic officers, whose members do not act 
judicially in the matter, but as rep- 
resentatives of the public in the ad- 
ministration of the law, and the de- 
termination of a majority of a quorum 
after notice and opportunity to act 
is binding. Codman v. Crocker, 89 
Nee 177, 203 Mass. 146, 25 L.R.A.N.S. 
980. 


42. Hopper v. Willcox, 140 N.Y.S. 
277, 155 App.Div. 213. 


43. Matter of McDonald, 80 N.Y.S. 
536, 80 App.Div. 210 [aff 67 N.H, 1085, 
175 N.Y. 470]. 


44. See case infra this note. 


[a] In New York, for example, un- 
der Greater New York Charter (lL. 
[1901] c 466) § 74 as amended by L. 
(1905) c 629 § 12, and c 630, prescrib- 
ing the proceedings prior to a grant 
of a franchise by the city, and § 242, 
relating to the powers of the board of 
estimate, as amended by L. (1905) c 
629 § 14, and Rapid Transit Act (L. 
[1891] c¢ 4) § 5, as amended by L. 
(1905) ¢ 631, the making of a con- 
tract by the city of New York merely 
for the construction of a Subway, 
which is to be and remain the proper- 
ty of the city, does not grant to the 
contractor a “franchise” in the street, 
within the meaning of such charter 
provisions, requiring the independ- 
ent approval of the mayor in certain 


132 N.Y.S. 220, 147 App.Div. 719. 


45. Schinzel v. Best, 92 N.Y.S. 754, 
45 Misc. 455 [aff 96 N.Y.S. 1145, 109 
App.Div. 917]. 


Traffic contracts in general see su- 
pra §§ 208-214. 


46. Sale or purchase of street rail- 
road in general see supra §§ 200-202. 


47. City of Louisville v. Louisville 
Ry: Co; 281 BH. 33: , 


48. Puget Sound Power & Light 
Co. v. City of Seattle, 29 F.(2d) 254. 


49. Puget Sound Power & Light 
Co. v. City of Seattle, supra. ; 


50. City of Seattle v. Puget Sound 
Power & Light Co., 15 F.(2d) 794 [cert 
den 47 S.Ct. 456, 273 U.S. 752, 71 L. 
Eid. 874, and 47 S.Ct. 458, 273 U.S. 753, 
PAO R Os Rate y a Be 


51. Puget Sound Power & Light 
Co, v. City of. Seattle, 5 F.(2d) 393 
[mod 300 F. 441, 443, (cert den 46 
S.Ct. 24, 269 U.S. 565, 70 L.Ed. 414)]. 


52. Puget Sound, Power & Light 
Co. v. City of Seattle, supra. 


53. Barron G. Collier, Inc. v. Pad- 
dock, (Ariz.) 291 P. 1000. 


54. Barron G. Collier, Inc. v. Pad- 
dock, supra. 


55. United Railroads of San Fran- 
cisco v. City and County of San Fran- 
eisco, 39 S.Ct. 361, 249 US. 517, 63 
L.Ed. 739 [aff 289 F. 987]. 
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given, in consideration of such grant, to transfer 
the railroad to the city upon its request, and upon 
payment of its cost and a certain amount in addi- 
tion, is also void for want of consideration,’*® and 
is not saved by a statutory provision authorizing the 
common council to authorize the construction of a 
street railroad where the consent of a majority in 
interest of the abutting owners has been obtained, 
and permitting the construction, extension, and use 
of any street railroad already partly constructed un- 
der permission of municipal authorities, and to that 
end confirming the grants, licenses, and resolutions 
under which the construction was commenced,°*’ and 
the company, therefore, is under no legal obligation 
to surrender or transfer its railroad to the city on 
request.°§ 


Emergency deposit. In the absence of other 
claims, the grantor of a street railway, purchased 
by a city, is the beneficial owner of an emergency 
fund, deposited under its franchise, with the city,°® 
and where the deed to the city specifically excepts 
money and choses in action, the city is not entitled 
to such fund, where, under the sale, the franchise 
is surrendered, since the purpose of the fund as se- 
curity for the performance of franchise duties hav- 
ing ceased, the fund is a chose in action to which 
the city has no defense,®° even though a general 


56. Potter v. Collis, 50 N.E. 413, 


‘ Voll ‘ : Si > gy" toe pet et ara aah 
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S.Ct. 129, 260 U.S. 309, 67 L.Ed. 274] 


, 


release has been embodied in the contract of sale, 
but which is limited to a date prior to the convey- 
ance of the railway to the city;° and if the city 
refuses to return such fund, it is liable for interest 
thereon from the date of the surrender of the fran- 
chise.®? + . 

[§ 529] B. By State.** Statutory provision may 
also be made for the taking over and operation of 
a street railroad system by trustees for the com- 
monwealth,°+ and for the assessment of a tax to 
make up a deficiency in revenues;*® and such a 
statute has been held constitutional.°* Where such 
a statutory provision is accepted by the street rail- 
way company, it constitutes an agreement between 
it and the commonwealth that the latter shall take 
over the management and operation of the road and 
pay therefor the amounts specified as compensation 
for its use, and amounts to a lease of the railway 
property to the commonwealth.®? The extension of 
a lease of an elevated railway to the commonwealth 
or of a system of public management thereof does 
not violate a constitutional provision requiring every 
charter, franchise, or act of incorporation to remain 
subject to revocation and amendment, in that such 
lease would constitute, in substance and effect, a 
contract as to public business between the common- 
wealth and a public service corporation.®§ 


End Street Railway Company, ete., 


[$§ 508-529 


156 N.Y. 16. 
57. Potter vy. Collis, supra. 
58. Potter v. Collis, supra. 


[a] In such case independently of, 
and without giving effect to, a special 
act regulating the use and operation 
of the railroad by such corporation, 
it is under no legal obligation, and 
the municipality has no legal right 
to compel it to surrender, convey, and 
transfer the road to the municipality, 
whenever required, on payment of the 
cost and a stated advance as provided 
by the agreement, or to surrender, 
convey, and transfer the extensions 
built on routes described in another 


' unauthorized resolution of the com- 


mon council passed before the en- 
actment of the above statute relative 
to the construction of railroads in 
cities.- Potter v. Collis, 50 N.E. 413, 
156 N.Y. 16. 


59. Puget Sound Power & Light 
Co. v. City of Seattle, 253 P. 10838, 142 
Wash. 580. 


60. Puget Sound Power & Light 
Co. v. City of Seattle, supra. 


61. Puget Sound Power & Light 
Co. v. City of Seattle, supra. 


62. Puget Sound Power & Light 
Co. vy. City of Seattle, supra. 


63. Power of state to control and 
regulate use of street in general see 
Municipal Corporations §§ 3677, 3678. 


64. See infra this note. 


[a] In Massachusetts the common- 
wealth, acting through the general 
court, by Spec. St. (1918) c¢ 159, pro- 
viding for the public operation of the 
Boston Elevated Railway Company, 
had constitutional power to assume 
the management and operation of the 
railway system. City of Boston v. 
Treasurer and Receiver General, 130 
N.E. 390, 392, 237 Mass, 403 [aff 43 


(where the court said:, “The reasons 
may be stated briefly. It is matter 
of common knowledge that the pas- 
senger transportation service for Bos- 
ton and its suburbs is chiefly by the 
means afforded by that system 
through lines of electric railways on 
the surface, by elevated structures 
and through tunnels and subways. 
Under modern conditions the nature 
of that transportation system as to 
adequacy, efficiency, speed, safety, 
comfort and expense and in other re- 
spects relates to the accommodation 
of the public and concerns the public 
welfare. There is no distinction in 
principle between the management 
and operation of such a transportation 
system by a public agency established 
by the Legislature and the taking 
over by counties, cities and towns of 
toll bridges and turnpikes, originally 
private enterprises. The validity of 
such taking is settled’). 


65. See infra this note. 


[aj] In Massachusetts, to warrant 
addition to the state tax, for the year 
1919, of the amount the common- 
wealth had been called on to pay pub- 
lic trustees operating the Boston ele- 
vated railway system under Spec. St. 
(1918) ¢ 159, to make up a deficiency 
in revenues, it was enough that the 
demand was made under § 14 of the 
act before the state tax statute of 
1919 was enacted. City of Chelsea v. 
Treasurer and Receiver General, 130 
N.E. 397, 237 Mass. 422. 


66. See infra this note. 


[a] In Massachusetts (1) Spec. 
Acts (1918) ec 159, whereby the com- 
monwealth took over the Boston ele- 
vated railway for operation for a 
limited period of ten years, or pos- 
sibly for a longer period, on condi- 
tion that the terms of the statute 
should be accepted by the holders of 
not less than a majority of all the 
stock of the company and of the West 


has been held constitutional, as deal- 
ing with a matter of public interest, 
the means of transportation for the 
publie at large. In re Opinion of 
the Justices, 122 N.H. 763, 231 Mass. 
603. (2) This statute has also been 
held not unconstitutional as not em- 
bodying a legislative determination 
of the specific amounts to be charged 
by the public trustees fer deprecia- 
tion (City of Boston v. Treasurer and 
Receiver General, 130 N.E. 
Mass. 403 [aff 43 S.Ct. 129, 260 U.S. 
309, 67 L.Ed. 274]), (3) or as consti- 
tuting or as authorizing a taking, by 
the public authorities operating the 
road, either ii: the present or on ex- 
piration of leases of subways and 
tunnels in 1936, of such subways and 
tunnels, so as to violate the constitu- 
tional rights of the city of Boston 
(City of Boston v. Treasurer and Re- 
ceiver General, supra), (4) or in pro- 
viding for the payment of any deficit 
from the treasury of the common- 
wealth, and fer the assessment of the 
amount paid as taxes, and delegating 
to the trustees the power to determine 
the needed expenditures to comply 
with the obligations of a lease or the 
requirements of adequate public serv- 
ice (City of Boston v. Jackson, 43 S.Ct. 
129, 260 U.S. 309, 67 L.Ed. 274 [aff 130 
N.E. 390, 287 Mass. 4038]), (5) or as to 
the method followed by public trus- 
tees, operating the system, in ascer- 
taining the proportion of persons in 
the several cities and towns using the 
service of the system, as basis for as- 
sessment of a deficiency in revenue 
against them, and the computations 
made therefor (City of Chelsea v. 
Treasurer and Receiver General, 130 
N.1, 397, 237 Mass. 422), 


67. City of Boston v. Treasurer 
and Receiver General, 130 N.E. 390, 
237 Mass. 403 [aff 43 S.Ct. 129, 260 UL 
S. 309, 67 L.Ed. 274]. 


68. In re Opinion of the Justices, 
159 N.E. 55, 261 Mass. 528. 


For later cases, developments anid changes inthe law see Annotations, same title and section number, 


390, 23% 4 


*STREET USE. 

STREET WALKING.? 
STREET WORK.’ 

*STRESS. Pressure; strain. 


“STRESS OF WEATHER. Constraint imposed by 


continued bad weather.® 


STRETCHERS. A technical term of the brick- 
layer trade which has been applied to three courses 
of brick laid parallel to the wall.® 


STRETCHING.’ 


STRIA. Channel;® curved, crooked, and intermit- 
tent gouges of irregular depth and width and rough 


-definition;® furrow;!° hollow.! 


STRICT.12. Accurate ;!3 


1. See Street § 2. 

2. See Street § 2. 

3S. See Street § 2. 

4 Webster D. [quot Huntington, 
ete., Transp. Co. v. Western Assur. 
Co., 57 S.B. 140, 61. W.Va. 324, 326]. 
“See Strain post. 

“Pressure” 49 C.J. p 1340. 

5. Huntington, ete., Transp. Co. v. 


Western Assur. Co., 57 S.E. 140, 61 
W.Va. 324, 326. 


: Stranding from stress of weather 
see Marine Insurance § 273 text and 
note 85. 

6 Meehan v. Hogan, 
417, 418, 54 Misc. 241. 

7. See Boundaries § 7 text and note 
41. : 

8. Century D. [quot Maxim Mfg. 
Co. v. Imperial Mach. Co., 286 F. 79, 
$3]. 

“Channel” 11 C.J. p 287. 

9. New Standard D. [quot Imperial 
Machine & Foundry Corp. v. G. S. 
Blakeslee & Co., 262 F. 419, 421]. 


[a] “Of a rock surface, sometimes 
due to abrasions by icebergs.”’ New 


104 N.Y.S. 


Standard D. [quot Imperial Machine’ 


& Foundry Corp. v. G. S. Blakeslee & 
Co., 262 F. 419, 421]. 


10. Century D. [quot Maxim Mfg. 
Co. v. Imperial Mach. Co., 286 F. 79, 
83]. 

11. Century D. [quot Maxim Mfg. 
Co. vy. Imperial Mach, Co., supra]. 


12. See also Strictly post. 


Strict construction see Bonds § 51; 
Construction 12 C.J. p 1303 text and 
notes 44-46; Contracts § 481; Deeds 
§§ 202, 219; Guaranty § 80; Principal 
and Surety §§ 132, 133; Statutes § 
563. 


Strict foreclosure see Mortgages §§ 
1509, 1510; 1753. 


Strict interpleader see Interpleader 
§ 2 note 12 [b]. 


13. Standard D. 
Gardiner, 53 N.Y.S. 451, 33 
204, 2071; Union Ice & Coal Co. v. 
Town of Ruston, 66 So. 262, 263, 135 
La. 898, L.R.A.1915B 859, Ann.Cas. 


1916C 1274. 
“Accurate” 1 C.J. p 735. 


14. Union Ice & Coal Co. v. Town 
of Ruston, 66 So. 262, 263, 135 La. 
898, L.R.A.1915B 859, Ann.Cas.1916C 


———<—$—$—$_—————————— 


[quot Peo... v. 
33 App.Div. 
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exact ;14 
governed or governing by exact rules;!® not wide or 
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loose;*7 observed, kept, or enforced with rigid ex- 
actness;1® precise;1® rigorous;?° severe;?1 strenu- 
ously enjoined and maintained;?2 “undeviating.2* 
Also, intimate; close.?4 


Phrases: 


vigilance.”’?® 


STRICTI JURIS.?° 
law; according to strict law.’3! 


STRICTLY.?? 


“Strict care,”25 “strict compliance,”?® 
oe : : 
‘strict measure,”?* “strict proof ;’2% also, “strictest 


Literally “Of strict right or 


Closely; in a strict manner; pos- 


itively; precisely; rigorously; stringently.*? 


Strictly ministerial duty.*+ 
and imperative, requiring neither the exercise of of- 


One that is absolute 


ficial discretion nor judgment.?® 


exacting ;15 


1274, 
“Exact”? 23 C.J. p 177. 


15. Century D. [quot disop in Bow- 
man v. Little, 61 A. 223, 657, 1084, 101 
Midi2i ol. 


16. Union ice & Coal Co. v. Town 
of Ruston, 66 So. 262, 263, 135 La. 
ae L.R.A.1915B 859, Ann.Cas.1916C 


17. Standard D. [quot Peo. v. 
Gardiner, 53 N.Y.S. 451, 33 App.Div. 
204, 207]. 


[a] “As a strict ruling.”—Peo. v. 
Gardiner, 53 N.Y.S. 451, 453, 33 App. 
Div. 204, 207. 


18. Standard D. 


[quot Peo. v. 
Gardiner, supra]. : 


[a] “As strict order; strict si- 
lence; strict honesty; in strict con- 
fidence.” Standard D. [quot Peo. v. 


Gardiner, 53 N.Y.S. 451, 453, 33 App. 
Div. 204]. 

19. Union Ice & Coal Co. v. Town 
of Ruston, 66 So. 262, 263,135 La. 
898, L.R.A.1915B 859, Ann.Cas.1916C 
1274. 


20. Century D. [quot Bowman v. 
Little, 61 A. 223, 657, 1084, 101 Md. 
273, 299 (dis op)]. 


21. Century D. [quot Bowman v. 
Little, supra (dis op)]. 


22. Standard D. [quot Peo. v. 
Gardiner, 53 N.Y.S. 451, 33 App.Div. 
204, 207]. 


23. Union Ice & Coal Co, v. Town 
of Ruston, 66 So. 262, 263, 135 La. 
898, L.R.A.1915B 859, Ann.Cas.1916C 
1274. 

24. Standard D. [quot Peo. v. 
Gardiner, 53 N.Y.S. 451, 33 App.Div. 
204, 207]. 


[al “As friendship.”—Standard D. 
[quot Peo. v. Gardiner, 53 N.Y.S. 451, 
33 App.Div. 204, 207]. 


“Intimate” 33 C.J. p 478. 


25. Hayes v. Continental Casualty 
Co., 72 S.W. 185, 98 Mo.App. 410, 
418. 


Degrees of care defined see Care § 
2. 

26. Petet v. McClanahan, 249 S.W. 
917, 920, 297 Mo. 677; Hoormann v. 
Climax Cycle Co., 41 N.Y.S. 710, 9 App. 
Div. 579, 585. 


[a] As satisfied by substantial 
compliance (1) but not by mere 
formal compliance (Hoormann  v. 


Other phrases: “Strictly alimentary,”*®® “strictly 
and continuously confined within the house,”#? 


Climax Cycle Co., 41 N.Y.S. 710, 9 
App.Div. 579, 585), (2) without literal 
and exact compliance (Petet v.. Mc- 
wa cee 249 S.W. 917, 920, 297 Mo. 


. 


27. Andrews v. Rue, 34 N.J.Law 
402, 403. 
28. Bowman vy. Little, 61 A. 1084, 


1086, 101 Md. 273. 


[a] As not equivalent to mathe- 
matical demonstration see Bowman 
v. Little, 61 A, 223, 657, 1084, 1086, 
101 Md. 273. ; 


[b] “There are degrees of strict- 
hess, and ‘strict’ proof is not ‘strict- 
est’ proof.” Bowman v. Little, 61 A. 
223, 657, 1084, 101 Md. 278, 299. 


292. Waller v. Hannibal, etc., R. Co., 
83 Mo. 608, 615. 


30. Rule of strictissimi juris ap- 
plicable to: 


Guaranty § 80. 


Principal and Surety § 132 text and 
note 77. 


31. Black L.D. 


[a] “A license to trade with the 
enemy in time of war, is said to be 
stricti juris. By this is meant, in its 
ordinary application, that the license 
granted to the person, is to be con- 
strued strictly, as to the extent of 
the power granted to him by it; in 
respect to the manner in which he 
may exercise it; the objects in which 
he may trade; the person with whom 
he may deal; the times and cireum- 
stances in which he may exercise the 
power; the good faith on his part in 
his use of it; the inability to, trans- 
fer it to others or enable others to 
trade under it.” Graham v. Merrill, 
5 Coldw. (Tenn.) 622, 629. 


32. See Strict ante and cross refer- 
ences thereunder. 


83. Union Ice & Coal Co. v. Town 
of Ruston, 66 So. 262, 263, 135 La. 
898, L.R.A.1915B 859, Ann.Cas.1916C 
1274. 


34. “Ministerial duty” see Minis- 
terial § 5. 
$5. State ex rel. Heller v. Thorn- 


hill, 160 S.W. 558, 559, 174 Mo.App. 
469. 

36, In re FitzGerald, [1904] 1 Ch. 
583, BOD: : 

37. Garvin v. Union Mut. Casualty 
Co., 222 N.W. 25, 27, 207 Iowa 947, 
61 A.L.R. 633. 


inclusive). 
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“strictly charitable purposes,”* “strictly choice, 
“strictly confidential relation,”*° “strictly county 
purposes,”’*! “strictly in rem,’’*? and “strictly pub- 


lic in their nature.” *? 


STRIFE. A contention** for superiority;*® a 


contest.*§ 


STRIKE. [§ 1] A. As Noun,‘? “strike” has been 


elsewhere defined.*® 


[§ 2] B. As Verb—1. In Physical Sense. To 
The term in this 


sense is said to imply force, applied with an impetus; 


beat ;4® to collide with; to hit.°° 


a blow.*! 


Phrases: “Striking with intent to kill;”®? also, 
a moving vehicle, 
“struck by a vehicle,”®# and “struck down by an 


“pemp? struck “. .. “by. 


automobile.”5> 


[§ 3] 2. As Implying Agreement. The term may 
also be used in the sense of to agree upon.°® 


38. Horton v. Colorado Springs 
Masonic Bldg. Soc., 173 P. 61, 62, 64 
Colo, 529, L.R.A.1918E 966. 


39. Ennis Brown Co. v. Hurst, 82 
P, 1056, 1 Cal.App. 752, 761; Long v. 
J. K. Armsby Co., 43 Mo.App. 253, 
260. 

40. See Confidential Relation 12 C. 
J. p 421 note 67 [b]. 


41. Grant v. Evans, 1 P.(2d) 852, 
853, 163 Wash. 484; Rust v. Kitsap 
County, 189 P. 994, 996, 111 Wash. 
170. 

42. Bartero v. Real Estate Sav. 
Bank, 10 Mo.App. 76, 78. 

43. Union Ice & Coal Co. v. Town 
of Ruston, 66 So. 262, 263, 135 La. 
898, L.R.A.1915B 859, Ann.Cas.1916C 
1274. 

44. “Contention”? 13°C.J. p 108. 

45. State v. Noell, 295 S.W. 529, 
531, 220 Mo.App. 883. 


46. State v. Noell, supra. 

[a] It does not necessarily imply 
blows.—It may be evidenced by pas- 
sionate words, looks, and _ gestures. 
State v. Warner, 34 Conn. 276, 279. 

“Contest” 13 C.J. p 110. 

47. Strike of mineral vein sce 
Mines and Minerals § 24. 

4s. See Conspiracy § 54. 
Trade Unions. 

Industrial strike: 

As crime see Conspiracy §§ 54-66. 
Civil liability see Conspiracy §§ 118- 
130. 


See also 


Injunction: 
Compelling performance of serv- 


ices by workmen not striking see 
Injunctions § 222. 


Restraining: 


Acts in furtherance of strike see 


Injunctions §§ 226-232. 
Intermeddlers see Injunctions § 
225, 
Union from inducing or consent- 
ing to see Injunctions §§ 223, 
224. 


To prevent see Injunctions §§ 220, 
221. 


49. State v. Burkhart, (Mo.App.) 
34 S.W.(2d) 563, 


“Beat” 7 C.J. p 1020. 
50. Webster New Int. D. 


STRICTLY—STRINGERS 


1939 


Phrase: “Striking a balance between them. 


[§ 4] 8. As Implying Sale. The term may be em- 
ployed as implying a sale at auction.°* 


957 


Struck off. In common parlance and in the lan- 


guage of the auction room the phrase is synonymous 


with “knocked down.”>?® : 


[§ 5] 4. Importing Effacement. 


To remove, ef- 


face, cancel, or the like.®® 


Strike out.®1 
to force out.®? 


953 bon.®4 


To blot out; to efface; to erase;, 


Phrase: “Struck jury.’ 
STRING. A term said to mean, broadly, a rib- 


String fuse. An article used in mining operations. 


described as being a fuse wound with string.*® 


STRINGERS.®* 
and civil engineers the term has an accepted mean- 


In the parlance of bridge men 


Striking of ships see Collision 11] Evidence see Criminal Law §§ 2203— 


C.J. p 1004. 


51. “Com. 2: 
(Mass.) 565, 568 


[a] “Jamming”? a man to the 
ground not constituting a “striking” 
see Com. v. Gallagher, 6 Metc. (Mass.) 
565, 568. 


52. State v. Bellard, 23 So. 504, 50 
La.Ann. 594, 595, 69 Am.S.R. 461. 


53. Gant v. Provident Life & Ac- 
cident Ins. Co. of Chattanooga, Tenn., 
147 S.H. 740, 741, 197 N.C. 122. * 


54. Maness v. Life & Casualty Ins. 
Co. of Tennessee, 28 S.W.(2d) 339, 161 
Tenn. 41. 


55. Hide v. Southern Surety Co., 
226 N.W. 555, 556, 55 S.D. 405. 


56. Rose v. Bradley, 65 N.W. 509, 
91 Wis. 619, 622. 


57. Rose v. Bradley, supra. 


58. See Webster Int. D.; and cases 
infra this section. 


59. State v. Hoboken Second Nat. 
Bank, 35 A. 889, 84 Md. 325, 331; Sher- 
wood v. Reade, 7 Hill (N.Y.) 431, 439. 
aes also Auctions and Auctioneers § 


Gallagher, 6 Mete. 


[a] Recitals in tax deed ‘‘that at 
said auction, no person bidding the 
amount of the said taxes and costs 
assessed against said property, ... 
the said land was by said treasurer 
struck off to Weber county, who paid 
the full amount of said taxes, costs, 
and charges, and therefore became the 
purchaser of the said piece of land,” 
means that the county was a bidder 
at the auction sale. Thompson y. 
Taylor, 211 P. 696, 697, 61 Utah 164, 


“Knock down’ 35 C.J. p 916, 
60. Webster New Int. D. 
“Cancel” 9 C.J. p 1153. 
61. Strike out: 
Aneraanee see Justices of the Peace 


Application for rehearing see Appeal 
and Hrror § 2527. 

Bill of exceptions see Appeal and Er- 
ror §§ 1949-1954, 

Brief see Appeal and Error § 1595, 

Cause which does not survive see 
Abatement and Revival § 438 text 
and note 10. 


2211; Trial [38 Cye 1401-1409]. 
Indorsement of: 
Negotiable instrument see Bills and 
Notes §§ 552-556. 
Payment on negotiable instrument 


entered by mistake see Bills and 
ae § 841 text and notes 39— 
42. 


Lien, claim, or statement see Mechan- 
ics’ Liens § 314. 
Matter in: 
Deed see Deeds §§ 471-475. 
Instrument in general see Altera- 
tion of Instruments 2 C.J. p 1168 
et seq. 
Pleading see Pleading §§ 974-1029. 
Will as revocation see Wills [40 
Cye 1193-1195]. 
Motion to see Pleading §§ 974-1029. 
Name of attorney from roll see At- 
torney and Client §§ 95, 96. 
Parties: ‘ : 
In general see Parties § 307. 
Power of appellate court see Appeal 
and Error § 3165. 
Pleading: 
In general see Equity § 503; Plead- 
ing §§ 974-1029. 
Admissibility of evidence under al- 


legation stricken out see Plead- 
ing § 1169, 


62. City of St. Louis v. Kellman, 
139 S.W. 448, 446, 235 Mo. 687. 


[a] “It may well be allowed then 
the same meaning as destroy, cancel 
or abolish. So construed, it overlaps 
or connects itself with the definition 
of ‘repeal.’” City of St» Louis v. 
Behmate 139 S.W. 448, 446, 235 Mo. 

(ie 


“Erase” 21 C.J. p 818. 
63. See Juries §§ 6-8. 


64. William Mann Co. :yv. Kalama- 
230 Loose Leaf Binder Co., 168 F. 284, 


65. Wiita v. Interstate Iron Co., 
115 N.W. 169, 170, 103 Minn. 303, 16 
L.R.A.N.S. 128. 


[a] “Tape fuse” distinguished.— 
Wiita v. Interstate Iron Co., 115 N.W. 
16°. 170, 103 Minn. 303, 16 L.R.A.N.S. 


66. As mining term see Mines and 
Minerals § 103. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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pease 
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STRINGERS—STRUCTURE 


ing,*’ being used interchangeably with “ioists.768 
STRIP. A narrow piece, comparatively long:*? 


Phrases: “Strip of glass,”?° “strip of land;”71 
also “steel strips.’’*2 


STRIPPING MINE. Removing the earth from 
the underlying body of iron ore.73 


STRONG. [§ 1] A. In General. A relative 
term’* which may mean effective or efficient ;74% 
having great resources.7® 


Strong beer. A malt inebriating liquor.7® 


[§ 2] B. As Applied to Evidence, the term means 
cogent; powerful; calculated to make a deep or 
effectual impression on the mind.77 


Strong corroborating circumstances.7* The term 
means something more than mere corroborating cir- 
cumstanees,’® and implies that the circumstances 
which corroborate the principal fact are calculated 
to earry conviction and to lead one to believe that 
the principal fact is true aside from other evidence 
upon that subject.®° 


Other phrases: “Strong implication,”’’! and “un- 


less sustained by strong corroborating circumstane- 
82 
es. 


STRONGLY CORROBORATIVE.®? 


[60 C.J.] 665 


STRUCTURAL.$* 
or a structure.®® 


Structural alteration. Such alteration as would 
change the physical structure of a building.’* 


Of or pertaining to structure 


Structural change. As applied to a building the 
term is said to mean such a change as to effect a 
vital and substantial portion of the premises; as 
would change its characteristic appearance; the 
fundamental purpose of its erection; or the uses con- 
templated; or a change of such a nature as would 
affect the very realty itself, extraordinary in scope 
and effect, or unusual in expenditure.’? 


Structural damages. A term which has been used 
as referring to injuries to property caused by shocks 
of explosions of dynamite, flying stones, ete., during 
the progress of work upon a railroad.’8 


Structural shapes. A term said to import to peo- 
ple in general a capacity to sustain heavy weights 
or to resist great tension or both.®® 


Other phrases: “Necessary structural changes,’’?° 
“structural addition,”’®! “structural carpentry,”®? 
“structural defect,”°* “structural separation,”®* 
“structural shapes of iron,”’®> and “the making of 
alterations or additions of a structural character.”?® 


STRUCTURE.®* 


67. Town of Queensbury v. Hud- 
son Valley Ry. Co., 135 N.Y.S. 200, 204, 
45 Misc. 197. 


68. Town of Queensbury v. Hud- 
son Valley Ry. Co., supra. 


[a] It does not include cross piec- 
es, or braces, or suspension rods run- 
ning from the cross .pieces to the 
trusses, but only the longitudinal 
pieces running from end to end under 
the floor of the bridge. Town of 
Queensbury v. Hudson Valley Ry. Co., 
135 N.Y.S. 200, 204, 75 Misc. 197. 


69. Century D.; Webster D. [both 
quot Magone v. Vom Cleff, 70 F. 980, 
981, 17 C.C.A. 549]. See also United 
States v. Ashcroft Mfg. Co., 176 F. 
736,,1002 C:C.A.. 281. 


70. United States v. Ashcroft Mfg. 
Gow 176 “A A736) 100 CCA. 281 “eit 
Standard D.]. 


71. Sisson v. Cummings, 35 Hun 
22; 25 ¥ 


72. See Steel ante. 


73. Bartnes v. Pittsburg Iron Ore 
@o., 143. Ne We) 117,, 123. Minn. 131. 


74, Peo. v. Crilley, 20 Barb. (N. 
Y.) 246, 248. 


[a] “The words ‘strong’ and ‘weak’ 
are relative terms, both having refer- 
ence to the medium of the class to 
which they are applied—one being 
above and the other below it.” Peo- 
ple v. Crilley, 20 Barb. (N.Y.) 246, 
248. 

“weak” [40 Cyc 849]. 

7414. Webster New Int. D. 

75. Webster New Int. D. 

[a] Financially strong.—As used 
in a representation for the purpose 
of securing credit that the company 
was “strong,” the term means finan- 
cially strong or able. People v. Jef- 
ferey, 31 N.Y.S. 267, 9 N.Y.Cr. 419, 
82 Hun 409, 413. 


76. People v. Wheelock, 3 Park.Cr. 
(N.Y.) 9, 15. 


[a] History and characteristics.— 
“*Strong beer’ is a term now practi- 


cally obsolete. It was once in famil- 
lar use as the name of a species of 
beer made of malt and hops, and so 
called in order to distinguish it from 
‘small beer,’ which was compounded 
of molasses and yeast with the addi- 


‘tion of either ginger or spruce, and 


which contained a very small percent- 
age of alcohol. The ‘strong beer’ 
seems to have been rich in the in- 
toxicating principle, chemical analy- 
Sis (in one of the reported cases) 
showing the presence of alcohol in the 
proportion of 8 per cent., and the 
courts had no difficulty in determining 
that such beverage was intoxicating 
liquor, within the meaning of the 
statutes on that subject. But, as it 
differed from the lager beer of mod- 
ern commerce both in the process of 
its manufacture and in the proportion 
of alcohol contained (the latter being 
a very much lighter fluid), the courts 
appear to be unwilling to be bound, 
in their judicial dealings with beer 
of to-day, by the precedents relating 
to the beer of a past generation. At 
least there are some decisions, par- 
ticularly in New York, not explainable 
on any other hypothesis.” ‘Potts v. 
State, 97 S.W. 477, 478, 50 Tex.Cr. 368, 
7 L.R.A.N.S..194, 123 Am.S.R. 847 
[quot Black L. D.]. 


As included in term “beer” see Beer 
7C.J. p 1025. 
“Dutch beer” 19 C.J. p 840. 


“Dutch beer’ compared see Beer 7 
C.J. p 1025 note 49 [b]. 


77. Wernandez v. State, 
App. 134, 150, 51 Am.R. 295. 


78, See also Perjury § 171 text and 
note 66. 


79. “Corroborating circumstances” 
see Corroborate 14a C.J. p 1428 text 
and notes 14-16. 


80. Brake v. Commonwealth, 292 S. 
W. 305, 306, 218 Ky. 747. 


81. Ex p. Lewis, 73 S.W. 811, 45 
Tex.Cr. 1, 19, 108 Am.S.R. 929. 


LS ex: 


82. Russell v. Com., 3 Bush Ky.) | 


469, 470 


[§ 1] A. As Act. A building 


83. See Perjury § 171 note 66 [b]. 
84. See Structure post. 
85. Webster New Int. D. 


86. See Kinston Cotton Mills v. Li- 
ability Assur. Corporation, 77 S.H. 
682, 683, 161 N.C. 562. 


“Alteration” 2 C.J. p 1166. 


87. Plaza Amusement Co. v. Roth- 
enberg, 131 So. 350, 357, 159 Miss. 800; 
Pross v. Excelsior Cleaning & Dye- 
ee Co.,. 179 N.Y.S. 176, 179, 110 Mise. 


[a] Term is elastic and not easy 
of définition—Plaza Amusement Co. 
v. Rothenberg, 131 So. 350, 357, 159 
Miss. 800; Pross v. Excelsior Clean- 
ing & Dyeing Co., 179 N.Y.S. 176, 179, 
110 Mise. 195. 


88. Re Toronto, ete., R. Co., 28 Ont. 
14, 18. 

Classes and descriptions of damages 
generally see Damages §§ 1-51. 


- 89. Simon, Buhler .& Baumann vy. ’ 
U. S., 8 Cust.App. 273, 275. 


“Shape” 57 C.J. p 560. 
90. Board of Chosen Freeholders 


of Hudson County v. New York Bay 
peewee 86 A. 381, 382, 84 N.J.Law 


91. New York Motor Truck Sales 
Sy Ri ah dake v. Corse, 189 N.Y.S. 94, 


92. Schmidt v. Berger, 116 N.E. 
382, 383, 221 N.Y. 26; Geller v. Repub- 
lic Novelty Works, 168 N.Y.S. 263, 180 
App.Div. 762. 


93. Krooner vy. City of Waterbury, 
136 A. 98, 94, 105 Conn. 476. 


94. Beirne v. Duffy, [1914] 2 Ir. 68, 
74. 


95. Ackerson v. United States, 172 
F. 303. 

96. U.S. Fidelity & Guaranty Co. 
vy. Southland Life Ins. Co., 22 F.(2d) 
Tals Voos © ; 


97. See also Structural ante. 


_is thus defined. 


666 [60 C.J.] 


up;°8 the act of building or constructing.®® 


[§ 2] B. As Thing—1l. Bread Sense. 
struction;! anything composed of parts capable of 
resisting heavy weights or strains and artificially 
joined together for some special use;?_ a permanent 
any production or piece of 
work artificially built up, or composed of parts joined 
together in some definite manner ;* 
composed of parts artificially joined together ac- 
cording to plan and designed to accomplish a defi- 


stationary erection ;* 


STRUCTURE 


Any con- 


a production 


nite purpose;® connected construction;® something 


98. Century D. [quot Lewis v. 
rine 69 N.E..980, 983, 69 OhioSt. 
Sb 


[a] Derived from “structura”’ 
which means ‘a fitting together, ad- 
justment, building, edifice, structure.” 
Century D. [quot Lewis v. State, 69 
N.E. 980, 983, 69 OhioSt. 473 (where 
the above definition is given for 
“structure’”’) ]. 


[b] “A joining together.”—Phcenix 
Ins. Co. v. Luce, 11 OhioCir.Ct. 470, 
483, 5 OhioCir.Dec. 210 [ascribing the 
definition to Webster]. 


99. Century D. [quot Lewis v. 
Hees 69 N.E.. 980, 983, 69 OhioSt. 


1. Century D. [quot Lewis v. State, 
69 N.E. 980, 69 OhioSt. 478, 482; Kar- 
asek v. Peier, 61 P. 33, 22 Wash. 419, 
425, 50 L.R.A. 345]; Favro v. State, 
46 S.W. 932, 39 Tex.Cr. 452, 453, 73 
Am.S.R. 950. 


caulest of arson see Arson §§ 7— 


2. Simon, Buhler & Baumann, Inc. 
v. U. S., 8 Cust.App. 273, 274 (which 
declares that the term “has come to 
mean” the above). : 


[a] Ordinarily speaking term car- 
ries with it the idea of size, weight, 
and strength. Simon, Buhler & Bau- 
pe Inc., v. U. S., 8 Cust.App. 273, 

74. 


3. Lee v. Barkhampsted, 46 Conn. 
213, 217; Phoenix Ins: Co. v. Luce, 11 
Saas ate 476, 483, 5 OhioCir.Dec. 


[a]. Rather than a moving car or 
an engine. Lee vy. Barkhampsted, 46 
Conn, 213, 1217; , Phoenix Ins. Co. v. 
Luce, 11 OhioCir.Ct. 476, 488, 5 Ohio 
Cir.Dec. 210. 


4 Century D. [quot Stevens v. 
Stanton Constr. Co., 137 N.Y.S. 1024, 
1025; Lewis v. State, 69 N.E. 980, 69 
OhioSt. 473, 482; Karasek v. Peier, 61 
BP. 33, 22 Wash... 419.425, 50 LARA. 
345]; Favro v. State, 46 S.W. 932, 39 
ROK © AO 4D Byer sld HATO: ee s910 OU. 
S. Fidelity & Guaranty Co. vy. South- 
land Life Ins, Co., 22 F.(2d) 731, 733 
[cit Cyc]. 


[a] In its widest sense the term 
Lewis v. State, 69 
N.E. 980, 988, 69 OhioSt. 478. 


5. Simon, Buhler & Baumann, Inc. 
v. U. S., 8 Cust.App. 273, 274. 


[a] Definition ecriticized.—‘Tt may 
well be doubted whether that defini- 
tion any longer precisely and truly 
describes a structure as the word is 
generally and customarily used.” 
Simon, Buhler & Baumann, Ine, v. U. 
S., 8 Cust.App. 2738, 274. 


6. Webster D. [quot Phcenix Ins. 
Co. v. Luce, 11 OhioCir.Ct, 476, 483, 5 
OhioCir.Dec. 210]. 4 


7. Barr Lumber Co. y. Perkins, 
(Cal.App.) 295 P. 552, 555; Haskell 
v. Gallagher, 50 N.E. 485, 20 Ind.App. 
224, 67 Am.S.R. 250. 


[a] “The term structure when ap- 
plied to a material thing made by 
human labor, whether considered 
etymologically or with reference to 
common usage, or with regard to the 
words by which it is immediately pre- 
ceded in the statute, means something 
composed of parts or portions which 
have been put together by human ex- 
ertion.” Barr Lumber Co. v. Perkins, 
(Cal.App.) 295 P. 552, 555. 


8 Bouvier L. D. [quot Chaffee v. 
Union Dry Dock Co., 73 N.Y.S. 908, 
68 App.Div. 578, 583; Stevens v. Stan- 
ton Constr. Co., 137 N.Y.S. 1024, 1025]; 
Century D. [quot Lewis v. State, 69 
N.E. 980, 69 OhioSt. 473, 482]; Favro 
v. State, 46 S.W. 932, 39 Tex.Cr. 452, 
453,73 Am.S.R. 950. 


[a] Similar definitions: (1) “Any- 
thing that is built or constructed.” 
Brown y. City of Decatur, 188 Ill.App. 
147,151: (2) “Something constructed 
or built.” Jefferson Davis County v. 
Riley, 129 So. 324, 130 So.’ 283,157 
Miss. 4738. (3) Something which is 
arranged, built, or constructed. Web- 
ster D. [quot Chaffee v. Union Dry 
Dock Co., 73 N.Y.S. 908, 68 App.Div. 
578, 583]. (4) Something joined to- 
gether, built, constructed. Worcester 
D. [quot Giant Powder Co. v. Oregon 
Pac. Rep Co. £2 400 A Oy Suess bese 
700]. (5). “That “which is ‘built. 
Webster D. [quot Karasek v. Peier, 
61 P. 33, 22 Wash, 419, 424, 50 L.R.A, 
345]. (6) “That which is construct- 
ed.” Brackett v. James Black Mason- 
Eye etc.,, Co., (Mo.) 32 S.W.(2d) 288, 


9. See case infra this note. 


[a] “We are accustomed to think 
of a structure as something above 
ground, in the nature of a building, 
but this is not necessarily the only 
meaning of the word.” Albuquerque 
Foundry & Machine Works v. Stone, 
(N.M.) 286 P. 157, 158. 


[b] Structure may be below the 
surface of the ground as well as 
above. Kosidowski v. City of Mil- 
waukee, 139 N.W. 187, 188, 152 Wis. 
223. See Stevens v. Stanton Constr. 
Co., 137 N.Y.S. 1024, 1025 (holding 
that the term should be construed so 
as to include works below -the 
ground). 


10. Century D. [quot Lewis v. 
State, 69 N.E. 980, 69 OhioSt. 478, 
482]; Webster D. [quot Anderson v. 
State, 17 Tex.App. 305, 310; Karasek 
v. Peier, 61 P. 38, 22 Wash. 419, 424, 
50 L.R.A. 845]; Barnes v. Montana 
Lumber & Hardware Co., 216 P. 335, 
67 Mont. 481 [quot Western Electric 
Co. v. Cooley, 251 P. 881,333, 79" Cai. 
App. 770]; Conley v. Lackawanna 


composed of parts or. portions which have been put 
together by human exertion;‘ 
or constructed.® 
sively to things above the ground.® 


[§ 3] 2. Restricted. Sense. 
kind,11 chiefly a building of some size or of mag- 
nificence;'? an edifice.** 


[§ 4] C. Scope of Term. : 
subjoined notes indicate the scope of the term by 


that which is built 
The term does not apply exclu- 


A building?® of any 


Numerous eases in the 


Iron, ete., Co., 88 N.Y.S. 123, 94 App. 
Div. 149, 152; Favro v. State, 46 S.W. 
932, 39 Tex.Cr. 452, 73 Am.S.R. 950; 
Kresge v. Maryland Casualty Co.,-143 
N.W. 668, 669, 154 Wis. 627. 


[a] Ordinarily so understood.— 
Century D. [quot Lewis yv. State, 69 
N.E. 980, 983, 69 OhioSt. 473]; Barnes 
v. Montana Lumber & Hardware Co., 
216 P. 335, 336, 67 Mont. 481. 


[b] “Building” and “edifice” dis- 
tinguished.—‘“‘Building, edifice, struc- 
ture agree in’ meaning but differ 
slightly in application.” Webster Int. 
D. subverb “building” [quot Barnes v. 
Montana Lumber & Hardware Co., 216 
P. 335, 336, 67 Mont. 481]. 


{c] “Improvement” and “build- 
ing” distinguished.—‘‘There may be a 
wide difference of meaning in the 
words ‘building’ ‘improvement,’ and 
‘structure’; but that would 
depend upon the context in connection 
with which they are used. They 
might mean the same thing, for, in 
a certain sense, a building is an im- 
provement and also a structure, and, 
vice versa, an improvement or struc- 
ture may be a building.” Lanier v. 
Lovett, 213 P. 391, 394, 25 Ariz. 54. 


[d] “Any kind of building” inter- 
preted to mean “structure” see Brack- 
ett v. James Black Masonry & Con- 
reecune Co., 32 S.W.(2d) 288, 290, 326 

oO. 5 


_ “Building” distinguished see Build- 
ing 9 C.J. p 685 note 79 [a]. 


11. Century D. [quot Lewis v.. 
State, 69 N.E. 9806, 983, 69 OhioSt. 
473]; Webster D. [quot Anderson v. 
State, 17 Tex.App. 305, 310]; Favro 
v. State, 46 S.W. 932, 39 Tex.Cr. 452, 
458, 73 Am.S.R. 950; Conley v. Lack- 
awanna Iron, etec., Co., 88 N.Y.S. 123, 
94 App.Div. 149, 152. ‘ 


12. Webster D. [quot Anderson vy. 
State, 17 Tex.App. 305, 310]; Conley 
v. Lackawanna fron, ete., Co., 88 N.Y. 
S. 123, 94 App.Div. 149, 152. J 


[a] Similar definition.—‘Especial- 
ly a building of some size or mag- 
nificence.”” Webster D. [quot Kara- 
sek v. Peier, 61 P. 38, 22 Wash. 419, 
50 L.R.A. 345]. : 


{b] “In its usual and ordinary 
sense the word structure is applied to 
a building of some size, an edifice.’ 
Kresge v. Maryland Casualty Co., 143 
N.W. 668, 669, 154 Wis. 627 [cit Web- 
ster D.]. 


13. Century D. [quot Lewis v. 
State, 69 N.E. 980, 983, 69 OhioSt.’ 
473]; Webster D. [quot Anderson v. 
State, 17 Tex.App. 305, 310]; Conley 
v. Lackawanna Iron, etc., Co., 88 N.Y. 
S. 123, 94 App.Div. 149, 152; Favro v. 
State, 46 S.W. 932,39 Tex.Cr, 452, 73 
Am.S.R. 950. 


“Edifice” 19 C.J. p 1012. 


For later cases, developments and changes in the law:see Annotations, same title and section number, 
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[§ 5] D. In Phrases. 
use in phrases.1§ 


Drainage structure.!? 


ed for drainage purposes.?° 


14. [a] Construed to include: (1) 
Bay window. State v. Kean, 45 A. 
206, 69 N-H. 122, 126, 48 L.R.A. 102. 
(2) Boiler and engine constructed up- 
On permanent foundations. Phcenix 
Ins. Co. v. Luce, 11 OhioCir.Ct. 476, 
483, 5 OhioCir.Dec. 210 [aff 54 N.E. 
1107, 59 OhioSt. 609]. (3) Car. Cad- 
dy v. Interborough Rapid Transit Co., 
88 N.E. 747, 195 N.Y. 415, 30 L.R.A. 
N.S. 30; Corbett v. New York Cent. 
GEE. WR COG? 235% Nex -S.013%.2139) 
151 App.Div. 159; Caddy -v. Interbor- 
bough Rapid Transit Co., 110 N.Y.S. 
162, 125 App.Div.. 681, 683. (4) City 
street paved with asphalt. City of 
Rock Island yv. Industrial Commission 
of Illinois, 122 N.E. 82, 83, 287 Ill. 
76. (5) Concrete sewer. Armenti v. 
Brooklyn Union Gas Co., 142 N.Y.S. 
420, 425, 157 App.Div. 276. (6) Der- 
rick. Stevens vy. Stanton Const. Co., 
137 N.Y.S. 1024, 1025, 153 App.Div. 82. 
(7) Dugout or artificial cave. State 
w. Clark, 288 S.W. 77, 78, 221 Mo.App. 
893. (8) Earthern storage tank. Le 
Croy v. Barney, 12 F.(2d)- 363, 366. 
(9) Fence. Karasek v. Peier, 61 P. 
33, 22 Wash. 419, 424, 50 L.R-A. 345. 
(10) Fill. Clement’s Adm’rs y. Put- 
Hem, so. As, £81, 68. Vt. 285.) (11) 
Gates. Gadsden y. Gibbs, 27. Austr. 
C.L.R. 190. (12) Highway. State v. 
Coda, 138 S.E. 324, 328, 103 W.Va. 676; 
State v. Royal Indemnity Co., 128 S. 
BK. 439, 442, 99 W.Va. 277, 43 A.L.R. 
552. (13) Iron tank. Standard Boil- 
er & Plate Iron Co. v. McWeeny, 218 
F. 361, 363. (14) Jails. J. E. Moss 
Iron Works v. Jackson County Court, 
109 S.E. 343, 346, 89 W.Va. 367, 26 A, 
L.R. 319. (15) Locomotive. Loesch 
v. Long Island R. Co., 151 _N.Y.S. 499, 
500, 165 App.Div. 753. (16) Machine. 
Hardaway v. Southern Ry. Co., 73 S. 
EB. 1020, 1025, 90 S.C. 475, Ann.Cas. 
1913D 266. (17) Office in the corner 
of a hardware room made of pickets 
four feet high, one inch ‘square, and 
three inches apart, in which the ac- 
count books, etc., of a lumber com- 
pany were kept. Anderson v. State, 
17 Tex.App. 305, 310. (18) Overhead 
merchandise conveyor. Andrew B. 
Hendryx Co. v. City of New Haven, 
ABA VALLETTA AO) 104-Conn.= 632.--(19) 
Passageway for miners. Jackson v. 
Yak Mining, Milling & Tunnel Co., 119 


P. 1058, 1060, 51 Colo. 551. (20) Plat- 
form. Most v. Goebel Const. Co., 
(Mo.) 203 S.W. 474, 476. (21) Rail- 


road track. New York, etc., R. Co. v. 
New Haven, 39 A. 597, 70 Conn. 390, 
396; Flanagan v. F. W. Carlin Const. 
Co., 118 N.Y.S. 958, 956, 134 App.Div. 
236. (22) Sign. Ackerman y. Stein- 
er, (N.J.Sup.) 147 A. 746, 747; City 
of New York v. M. Wineburgh Ad- 
vertising Co., 107 N.Y.S. 478, 483, 122 


App.Div. 748; Kobbe Co. yv. City of 
New York, 107 N.Y.S. 489, 122 App. 
Div. 755. (23) Stone wall. City of 


Cleveland v. Painter, 6 OhioN.P. 129. 
(24) Subway. Muench vy. Steel & 
Masonry Contracting Co., 140 N.Y.S. 
330, 331, 155 App.Div. 409. (25) Ves- 
sel. Herman v. . HA. Fitzgibbons 
Boiler Co., 120 N.Y.S. 1074, 1075, 136 
App.Div. 286; Chaffee v. Union Dry 
Dock Co., 73 N.Y.S. 908, 68 App.Div. 
578, 583; Gruner y. Texas Co., 117 N. 
Y.S. 741, 742, 133 App.Div. 413 [ap- 
peal den 118 N.Y.S. 1110, 134 App.Div. 


construing it as including’ or not 
tain objects generally, or under mechanic’s lien stat- 
Moreover, the term has been construed as 
being included in the word “property.”17 


The term is of frequent 


Drai It is, ex vi termini, an 
artificial channel or trench which has been construct- 


STRUCTURE 


ineluding?® cer- 
“any building or 


‘ Other phrases: 
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“A house, building or structure,”?! 
structure enclosed within walls,”?? 


“any structure in front of the premises,”?? “a strue- 
ture built in the frame of a vessel,”?4 “a structure 
on railway lands,”?> and “railroad, wagon road, or 
other structure ;’’?® 


also, “certain other strue- 


tures,”?? “lands, structures and waters for canal 


purposes,’’?8 “ 


931]. (26) Waterworks system. 
Kosidowski v. City of Milwaukee, 139 
N.W. 187, 188, 152 Wis. 223. 


[b] Any artificial creation is 
“structure.”—Kosidowski yv. City of 
Milwaukee, 139 N.W. 187, 188, 152 
Wis. 223. 


[c] Ina sense, fire escape or stair- 
way is a structure; so, also, is a step- 
ladder, a post, or a fence. Pross v. 
Excelsior Cleaning & Dyeing Co., 179 
N.Y.S. 176,179, 110 Misc. 195. 


15. [a] Constrnued as not includ- 
ing: (1) Cofferdam. Booth v. Lowe- 
ry, 54 Can.S.C, 421, 435. (2) Common 
public dirt road. McLaughlin y. In- 
dustrial Board of Illinois, 117 N.H. 
819, 820, 281 Il]. 100. (8) Dam built 
under a‘revocable license, for which 
no consideration was paid. West Vir- 
ginia Pulp and Paper Co. ef Delaware 
Ve Peck 171 ONG -S: 110659 51074,41.04 
Mise. 172. (4) Fence inclosing right 
of way. State v. Walsh, 45 N.W. 721, 
43 Minn. 444, 445. (5) Hoist. Dei- 
ner y. Sutermeister, 178 S.W. 757, 759, 
266 Mo. 505. (6) Portable boiler. 
Conley v. Lackawanna Iron, etc., Co., 
88 N.Y.S. 128, 94 App.Div. 149, 152. 
(7) Spillway. McMillen v. Mart, (Tex.) 
149° S.W. 270, 272. (8). Threshing 
separator. Mortimer y. Fisher, 6 
Sask.L. 200, 206. (9) Train. Lee v. 
Barkhampsted, 46 Conn. 213, 217. 


16. See Mechanics’ Liens §§ 32—44. 


[a] Term held to include: (1) 
Aqueduct. Nash v. Com., 54 N.E. 865, 
174 Mass. 335, 336. (2) Building. 
Collins vy. Drew, € Daly 234, 50 How. 
Pr. 477, 479. (3) Canal partly con- 
structed. Pacific Rolling Mill Co. v. 
Bear Valley Irr. Co., 52 P. 186, 120 
Cal. 94, 96, 65 Am.S.R. 158. (4) Der- 
rick. Showalter v. Lowndes, 49 S.E. 
448, 56 W.Va. 462, 3 Ann.Cas. 1096 
[cit Loonie v. Hogan, 9 N.Y. 4835, 
61 Am.D. 683 note; Lyon v. McGuf- 
fey, 4 Pa. 126, 45 Am.D. 675 note]. 
(5) Electric power line. Western 
Electric Co. v..Cooley, 251 P. 331, 333, 
79 Cal.App. 770. (6) Garage, drive- 
way, walks, and retaining walls. 
McCormack vy. Bertschinger, 237 P. 
8638, 365, 115 Or. 250. (7) Farm de- 
velopment, consisting of. ditches, 
drains, embankments, and roads, so 
correlated as to form one harmonious 
entity, designed to convey water to, 
and distribute it over, the land, and 
constituting a permanent improve- 
ment to the land. Mendoza v. Cen- 
tral Forest Co., 174 P. 359, 361, 37 
Cal.App. 289. (8) Mine or pit sunk 
within a mining claim. Helm vy. 
Chapman, 5 P. 352, 66 Cal. 291, 292. (9) 
Oil well. Kanawha Oil & Gas Co. v. 
Wenner, 76 S.E. 893, 71 W.Va. 477, 
43 L.R.A.N.S. 559. (10) Oil well with 
derrick, engine, boiler, pumps, pip- 
ing, and other appliances attached 
thereto. Haskell y. Gallagher, 50 N. 
BE. 485, 20 Ind.App. 224, 67 Am.S.R. 
250. (11) Poles planted in the ground 
and connected together by wires and 
insulators for the transmission of 
electricity. Forbes v. Willamette 
Falls Electric Co., 23 P. 670, 19 Or. 61, 
62, 20 Am.S.R. 793. (12) Railroad. 
Ban v. Columbia So. R. Co., 117 F. 21, 
31, 54 C.C.A. 407; Giant Powder Co. 
vy, Oregon Pac. R. Co., 42 F. 470, 4738, 


structures and premises,”*° and “strue- 
tures, machinery and fixtures.’ 


8 L.R.A. 700; Moriconi v. Chesapeake 
& O. Ry. Co., 145: S.E. 599, 106 W.Va. 
74. Contra Rutherfoord yv. Cincinna- 
ti, ete., Ri Co., 35 OhioSt. 559, 565. 
(13) Reservoir for an electric light 
plant for the purpose of storing wa- 
ter sufficient to supply a steam en- 
gine operating such plant. Brush 
Electric Co. v. Warwick Electric Mfg. 
Co., 6 OhioS.&C.P. 475, 478, 7 Ohio 
N.P:. 279. 


[b] Term held not to include: (1) 
Dredge. United Iron Works v. Outer 
Harbor Dock & Wharf Co., 141 P. 917, 
922, 168 Cal. 81. (2) Mining claim. 
Williams v. Mountaineer Gold Min. 
Co.,) 44) PV 02;'102' Cal): 134, 139: 97(3) 
Swings or seats in a dancing hall. 
Lothian v. Wood, 55 Cal. 159, 168. (4) 
Town site. Armitage v. Bernheim, 
187 P. 938, 939, 32 Idaho 594. 


17..- Atlantic Terra Cotta Co. v. | 
Carson, 94 A. 72, 73, 248 Pa. 417. 


“Property” see Property §§ 1-3. 
18. See cases infra this section. 


19. Drains generally see Drains 19 
Cio p: 599. 


20. Jefferson Davis County v. Ri- 
ley, 129 So. 324, 130 So. 283, 285, 158 
Miss. 473. 


21. Kosidowski v. City of Milwau- 
kee, 139 N.W. 187, 188, 152 Wis. 223. 


22. Mulligan v. State, 7 S.W. 664, 
25 Tex.App. 199, 202, 8 Am.S.R. 435. 


fa] When pbuilding has been torn 
down, it ceases to be a “building or 
structure” which may be the subject 
of arson. Mulligan v. State, 7 S.W. 
664, 25 Tex.App. 199, 202, 8 Am.S.R. 
435. See also Arson § 9 text and 
notes 94-1. 


23. Hulett v. Borough of Sea Girt, 
(N.J.Ch.) 150 A. 202, 204. 


24. Transatlantic Shipping Co. v. 
St. Paul Fire & Marine Ins. Co., 298 
Sid) bb os 


[a] Officers’ quarters, consisting 
of houses fixed to bridge deck by an- 
gle plates and angle irons and set in- 
board at least six inches from side 
of ship, were not “structures built in 
frame of vessel,’ within insurance 
eertificate covering only cargo stored 
under main deck or in structures built 
in frame of vessel. Transatlantic 
Shipping Co. v. St. Paul Fire & Ma- 
rine Ins. Co., 298 F. 551, 553. 


25. Cornwall Corp. v. Ottawa and 
New York Railway, [1917] A.C. 399, 
406. 


26. Richmond Dredging Co. v. 
Atchison, T. & S. F. Ry. Co., 160 P. 
862, 866, 31 Cal.App. 399. 


27. Waite’s Executors v. Inland 
Revenue Commissioners, [1914] 3 K. 
Bick96. 


28. Watson v. Empire Engineering 
Corp., 137 N.Y.S. 231, 233, 77 Mise. 
543. 

29. Inspector of Buildings of 


Town of Falmouth vy. General Out- 
door Advertising Co., 161 N.E. 899, 
900, 264 Mass. 85. 


30. Imperial Oil, Ltd. v. Listowel, 
(Ont.) [1929] 1 Dom.L.R. 479, 480; 
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STRUMPET.*! A whore, harlot, or courtesan.®? 
STUB. A small post.*% 


STUBBLE. The stumps of wheat, rye, or 
grain left in the ground, as after reaping.** 
term is also applied to the roots from which 
cane has been cut.?® 


STUB BOOK. A term which, it is said, can hard- 
ly be called a book of account.*® ; 


STUBBORN. Unreasonably unyielding.®? 


Stupidly stubborn. A term accepted in ordinary 


conversation and by lexicographers as synonymous 
with “bull-headed.’’?® 


STUB TRAIN. A term sometimes used in refer- 
ring to a train composed of but two cars.?® 


STUDENT.*® A person who is engaged in a 
course of study, either general or special.*+ 


Student fireman. The term is said clearly to im- 
ply practice in the form of service to his employer 
as well as study by observation.*? 


STUD POKER or STUD-HORSE POKER.*? 


STUFF.44 [§ 1] A. Physical Sense. A generic 
term signifying material;4® a material out of which 


other 
The 
sugar 


STRUMPET—ST UMPAGE 


[§ 2] B. Abstract Sense. Trash; nonsense; fool- 
ish or irrational language.*§ 


Phrase: “Is not the idea in your mind . eal 
that it is going to benefit you to tell that stuff.”*° 


STUFFING THE BALLOT BOX. The offense 
of fraudulently and clandestinely putting and plac- 
ing in a ballot box ballots which have not been voted 
at the election before the ballots, then and there 
lawfully deposited in the same ballot box, have been 
counted, with intent thereby to affect such election 
and the result thereof.°° 


STUMP.*! The part of the tree or plant remain- 
ing in the earth after the stem or trunk is cut off;°? 


the stub.23 


Phrases: “At the stump,”°* “there was a large 
stump in or near the middle . . . of said road.”°* 


STUMPAGE.®* [§ 1] A. As Noun the term is 
defined elsewhere in this work.*? 


[§ 2] B. As Adjective, also, the word is sometimes 
employed.°§ 


Stumpage value. The phrase as applied to a tree 
is merely the value of a tree of standing timber.*?® 


~— 


anything can be made.** 


As applied to cut timber it is its value on the land 


at the time of cutting.®° 


Phrase: “Canned goods and stuff.”4* 


Re Ottawa and New York R. Co. and 
Cornwall, 34 Ont.L. 55, 59, 8 Ont.W.N. 
369. 


31. See Bawd 7 C.J. p 1013; Com- 
mon Nightwalker 12 C.J. p 204; Com- 
mon Prostitute 12 C.J. p 206; Prosti- 


tute 50 C.J. p 798; 
C.J. p 799 et seq; 


32. Black L. D. 


33. Galveston, H. & S. A. Ry. Co. 
v. Miller, (Tex.Civ.App.) 192 S.W. 593, 
595. 


Prostitution 50 
Streetwalker ante. 


“Stob” as variation of “stub” see 
Stob ante. 


34. Webster New Int. D. 

[a] As used in a contract, the 
term may be shown to include and 
designate whatever is left on the 
ground after the harvest time. Cal- 
lahan yv. Stanley, 57 Cal. 476, 478. 


35. Viterbo v. Freidlander, 7 S.Ct. 
962, 120 U.S. 707, 734, 30 L.Ed. 776. 


36. Noble v. Douglass, 42 P. 328, 
56 Kan. 92, 96. 


37. International D. [quot State v. 
Butler, 186 P. 55, 61, 96 Or. 219]. 


38. Enloe vy. Southern Ry. Co., 101 
Swe 556,5008, 179 N.C. 83. 


39. Curl vy. Chicago, etc., R. Co., 16 
N.W. 69, 19 N.W. 308, 63 Iowa 417, 
425, 426. 


4. Student: 


Chinese as member of privileged class 
see Aliens § 89. 
Domicile see Domicile § 41. 


In school or college or university see 
Army and Navy § 46; Colleges and 
Universities §§ 29-35; Schools and 
School Districts §§ 980-1107. 

Of law see Attorney and Client § 26. 


Qualification as voter see Elections § 
30. 


Sale of liquor to see Intoxicating Liq- 
uors § 227. 


41) TOSS sy, Tod, =297s e172, 173 
[quot Cyc]. 


[a] Similar definition.—‘‘A person 
engaged in a course of study.” New 
Standard D. [quot U. S. v. Tod, 297 F. 
V2, bes le 


[b] “School children” distinguish- 
ed.—State ex rel. City of Seattle v. 
Seattle Hlectric Co., 128 P. 220, 221, 
71 Wash. 213, 48 L.R.A.N.S. 172 


[c] “Student” of business college. 
—The term is not defined as “one who 
must be qualified to enter a receg- 
nized institution of higher education,” 
for a person attending a business 
school or college is a ‘‘student.” U. 
Save Tod) 297-1725 173), 


42. Findley v. Coal & Coke Ry. Co., 
87 S.E. 198, 202, 76 W.Va. 747. 


[a] It does not imply lack of ac- 
tive duty for the employer or serv- 
ice merely for himself as a student. 
Findley v. Coal.& Coke Ry. Co., 87 S. 
E. 198, 202, 76 W.Va. 747. 


Pas See Gaming § 27 text and note 


44. See Stuffing Ballot Box post. 


45. Walker D. [quot In re St. 
Luke’s Parish, [1904] P. 257, 267]. 


46. Johnson D. [quot In re St. 
Luke’s Parish, [1904] P. 257, 267]. 


47. Harmon v. State, 108 So. 643, 
644, 21 Ala.App. 877. 


[a] As meaningless.—In prosecu- 
tion for burglary of storehouse al- 
leged to contain goods, merchandise, 
clothing, and things of value, where 
proof merely showing that storehouse 
contained ‘canned goods and stuff” 
was held insufficient to sustain aver- 
ment, for the word “stuff”? as so used 
is meaningless., Harmon vy. State, 108 
So. 643, 644, 21° Ala.App. 377. 


48. State v. Weems, 65 N.W. 387, 
96 Iowa 426, 442, 443. 


49. State v. Weems, supra. 


[a] As falsehood.—In this connec- 
tion the evident meaning of “stuff” 
is ‘falsehood.’ State v. Weems, 65 
N.W. 387, 96 Iowa 426, 442, 443. 


50. Ex p. Siebold, 100 U.S. 371, 378, 
25 L.Ed. POE 

Offenses against election laws gen- 
erally see Elections §§ 396-415. 


51. See Logs and Logging 38 C.J. 
p 138 et seq; Stumpage post. 


52. Webster D. [quot Cremer v. 
Portland, 36 Wis. 92, 96]. 

[a] Attachment to soil. The 
usual significance of the word in- 
cludes the idea of attachment to the 
oe Cremer v. Portland, 36 Wis. 92, 


53. Webster D. [quot Cremer v. 


Portland, 36 Wis. 92, 96]. See Stub 
ante. 
54. Turner v. Bissell, 126 N.Y.S. 


234, 237 (such an expression in a con- 
tract means the point at which the 
trees would be cut, and the custom in 
the vicinity, Known to the parties, be- 
ing to cut pulp wood twenty to twen- 
ty-four inches above the ground, that 
was the point meant by the phrase, 
which did not apply to a point three 
feet above the ground, as provided in 
L. [1897] c 220 § 7, under which the 
state acquired the land under the 
deed, providing that the owner of land. 
to be taken under the article might, 
at his option, within the limitations 
thereinafter prescribed, reserve the 
spruce timber thereon ten inches or 
more in diameter at a height of three 
feet from the ground). 


Phas Cremer v. Portland, 36 Wis. 92, 


56. 
57. 


See Stump ante. 

See Logs and Logging § 4, 
58. See cases infra this section. 
59. Stanley v. Livingston, 71 S.E. 

878, 879, 9 Ga.App. 523. 


60. Quigley Furniture Co. v. Rhea, 
76 S.B. 330, 334, 114 Va. 271. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


»\ 


STUMPAGE—SUBCONTRACTOR 


Other phrase: “Stumpage scale.’’*! 
STUMP TAIL. A term applied to depreciated 


eurrency.°®? 
STUPIDLY DRUNK.® 
STUPIDLY STUBBORN.§+ 


manship.”77 
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and nature of the action,”7® and “style and work- 


SUA CUIQUE DOMUS ARX ESTO.’8 


SUA SPONTE.’°® 


Literally, “Of his or its own 


will or motion; voluntarily ; without prompting or 


suggestion. ®° 


STUPID MAN. A man who is very dull, wanting 


in understanding.*® 


STUPOR. A state in which the faculties are 
deadened or dazed;®* a suspension or great diminu- 
The term may mean either 


tion of sensibility.** 
physical or mental insensibility.®® 


ST. VITUS’ DANCE.°°® 


STYLE.7° Mode or manner;* 


sign or pattern;*? also, mode of address; title.73 


Style ‘“B” wire. 
gether." 


Other phrases: “Style and condition .. . 


Two insulated wires twisted to- 


SUBAGENT.®? 
SUB CLYPEO LEGIS NEMO DECIPITUR.®2 
SUB CONDITIONE. 


tion.’’§3 


Literally, “Upon condi- 


Words of condition.’4 


SUBCONTRACT.®> 


A contract by one who has 


contracted for the performance of labor or service 


and, hence, de- 


Phrase: 
suit- 


able and becoming their stations in life,”75 “style 


61. Madunkeunk Dam & Imp. Co. 
v. F. E. Allen Clothing Co., 66 A. 537, 
538, 102 Me. 257. See also Scale 56 C. 


Sept boo: 
Fas Webster v. Pierce, 35 Ill. 158, 
By 
63. See Drunk 19 C.J. p_791 note]. 
231, pail. 


64. See Stubborn ante. 


65. Ryan v. Canada Southern R. 
Go.;. 10:-Ont:+ 745, 753. 
66. 


Baldridge v. State, 74 S.W. 916, 
45 ex.Cr, 193, 19%. 


67. Baldridge v. State, 74 S.W. 916, 
45 Tex.Cr. 193, 197. 


[a] Similar definition.—‘‘Great dim- 
inution or suspension of sensibility.” 
In re Richardson’s Will, 202 N.W. 
114, 117, 199 Iowa 1320. 

68. In re Richardson’s Will, supra. 

69. See Insane Persons § 136%. 

70. Style of: 

Action see Parties §§ 319-332. 
Pleading §§ 35, 135, 203. 
Process § 30. 

Statutes §§ 147, 387-400. 


71. Gorey v. Kelly, 90 N.W. 554, 
64 Neb. 605, 608. 


“Manner” 38 C.J. p 958. 

“wrode” 40 C.J. p 1233. 

72. Herrick v, Noble, 27 Vt. 1, 6. 
73. Webster New Int. D. 


74, Till v. Town, 31 Ont.L. 405, 
408, 6 Ont.W.N. 390. 


75. Gorey v. Kelly, 90 N.W: 554, 64 
Neb. 605, 608. 


76. Stokes v. Coonis, 4 N.J.Law 
185, 186. 
77. Herrick v. Noble, 27 Vt. 1, 6. 


78. A maxim meaning Let every 
man’s house be his castle.” Morgan 
Leg. Max. [cit Halkerstone Leg. 
Max.]. See ‘Domus sua cuique est 
tutissimum refugium” 19 C.J. p 444. 


79. Sua sponte: 


Amendment or correction see Judg- 
ments § 468 text and note 61. 


Assumption of jurisdiction see Courts 
§ 93. 


Continuance of action see Continu- 
ances § 10; Criminal Law § 820 
text and notes 87, 88. 


Direction of verdict see Trial [38 Cyc 
1564]. 


Dismissal of: 
Action on see Dismissal and Non- 


suit § 142. 
Appeal see Appeal and Error §§ 
2373. 23:04. 


New Trial §§ 244, 245. 
References § 49. 
eevee of juror see Juries §§ 399-— 


Vacation: 
“Of judgment see Judgments § 545. 


Or modification of order see Mo- 
tions and Orders § 255. 


80. Black L. D. 

81. Subagent: 
Defined see Agency § 6. 
Admissions by see Evidence § 447. 


Authority of see Agency §§ 342-352; 
Brokers § 21; Carriers § 297; Cor- 
porations § 2310; Factors § 13; In- 
surance § 146. 

Employment of in collection of paper 
by Pe see Banks and Banking §§ 

60— ; 


Liability of principal for: 
Compensation of see Agency § 445. 
Torts of see Agency § 575. 

Notice to as notice to principal see 
Agency ’§ 551. 

Right of agent to commissions on 
business done by see Insurance § 
161. 


$2. A maxim meaning ‘No one is 
deceived under the protection of the 
law.” Morgan Leg. Max. [cit Halker- 
stone Leg. Max.]. 


83. Black L. D. 


84 Brown v. Caldwell, 23 W.Va. 
187, 190, 48 Am.R. 376 [cit Porting- 
ton’s Case, 10 Coke 85b, 42a, 77 Re- 
print 976; Coke Litt. 203a, 203b]. 


[a] “For time out of mind, condi- 
tions have usually been preceded by 
such words as proviso, ita quod and 
sub conditione, or their modern 
equivalents.” Graves v. Deterling, 24 
N.E. 655, 120 N.Y. 447, 456; Union Col- 
lege v. New York, 73 N.Y.S. BLve65. 
App.Div. 558, 555 [aft 65 N.B. 853, 173 
ING 3:85, 93 Am.S.R. 569]. ‘Ita quod” 
see Ita 33 C.J. p 829. ‘Proviso’ 50 
C.J. p 834. 


Conditions generally see Covenants 
15 C.J. p 1204 et seq; Deeds 18 C.J. p 


with a third party for the whole or part perform- 
ance of that labor or service;®* a contract’? under, 
or subordinate to, a previous contract.’& 

“Or by subcontract thereunder.’ 


SUBCONTRACTOR.°° 


An under contractor— 


135. 


85. See Subcontractor post and 
cross references thereunder. 


86. Bouvier L. D. [quot Smith v. 


Wilcox, 74 P. 708, 75 P. 710, 44 Or. 
323, 325]. 
87. “Contract” see Contracts § 1. 


88. Webster D. [quot Grigsby v. 
Lexington & E. Ry. Co., 153 S.W. 232, 
233, 152 Ky. 164]; Republic Supply 
Co. v. Allen, (Tex.) 262 S.W. 113,114. 


a] Similar definitions: (1) “A 
ontract under another.” Central 
Trust Co. v. Richmond, etce., R. Co., 


54 F. 723, 724 [cit Webster D.; Wor- 
cester D.]. (2) “One made under a 
previous contract.’ Mobley v. Leep- 
er Bros. Lumber Co., 214 P. 174, 175, 
89 Okl. 95; Ryndak v. Seawell, 76 P. 
LOPE T3,0 1 SOK atone 


89. Central Trust Co. v. Richmond, 
N. I. & B. B. Co., 68 F. 90, 96, 15 C.C.A. 
273, 41 L.R.A. 458. 


90. Defined see Building and Con- 
struction Contracts § 2; Mechanics’ 
Liens § 154. 


Distinguished from: 

SANS see Mechanics’ 
145. 

Materialman see Mechanics’ Liens § 
143. 

Subcontractor: 

Action against county by see Counties 
§ 255 text and note 69 

Employee of, within Workmen’s Com- 
pensation Acts see Workmen’s 
Compensation Acts § 41. 

Entitled to lien see Mechanics’ Liens 
§§ 154-156, 158. 

Liability of: 

Contractor for acts or omissions of 
see Master and Servant § 1569. 
Railroad for work done for see Rail- 

roads § 468. 

Oral agreement with by owner of 
building in course of construction 
under contract see Frauds, Statute 
of § 51. 

Payment to, effect on lien of: 
Contractor see Mechanics’ Liens § 

475. 
His employees see Mechanics’ Liens 
§ 476. 

Right to complain of alteration of in- 
strument see Alteration of Instru- 
ments § 26 note 34 [a]. 


Liens § 
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one who takes under the original contract, and is 
to perform in accordance with the original contract, 
and presumably with knowledge of the terms and 
conditions of the original contract ;°! a person whose 
relation to the principal contractor is substantially 
the same as to a part of the work as the latter’s 
relation is to the proprietor;®? one who agrees with 
another to perform a part or all of the obligation 
which the second party owes by contract to a third 
party;°* one who contracts to execute some integral 
part of the work covered by the scheme of the prin- 
cipal contract;9* one who contracts with a con- 
tractor to perform part or all of the latter’s con- 
tract;°® one who contracts with a principal con- 
tractor. to do work embraced in the latter’s con- 
tract;°* one who engages with the contractor to 
perform under him some part of the original con- 
tract;27 one who has entered into a contract, ex- 
press or implied, to perform an act, with a person 
who has already contracted for its performance.®® 


SUBDITIS ET OBEDIENTIBUS NISI, LEGES 
FRUSTRA FERUNTUR.®® 


SUBDIVIDE.: To divide into smaller parts the 
same thing or subject matter.” 


SUBDIVISION.? A part.* 


SUBCONTRACTOR—SUBFREIGHTS 


Subdivision of the electric light. The concrete 
term for the division of the electric current into 
numerous small units and their conversion into lu- 
minous centers. 


Other phrases: “Municipal division or subdivi- 
sion of the commonwealth,’’*® “or of any district or 
subdivision thereof,”? “petition signed by a major- 
ity of the land owners of the county or precinct or 
subdivision . . . said petition showing that pe- 
titioners are land owners of the county, district, pre- 
einet or subdivision,”® “political subdivision of the 
state,”® “practical subdivision,’!® “subdivision of 


any county,”!1 and “subdivision of Burleson coun-_ 


by eaee eae 


SUBFLOW. As applied to a surface stream the 
term may be defined as those waters which slowly 
find their way through the sand and gravel consti- 
tuting the bed of the stream, or the lands under or 
immediately adjacent to the stream, and are them- 
selves a part of the surface stream.*® 


SUBFREIGHTS.!4 An expression in common use 


and easily understood, embracing all freights which 


a charterer stipulates to receive for the carriage of 
goods, whether he takes the ship by demise or oth- 
erwise.?§ 


4. Gill v. Saunders, 31 S.W.(2d) 


Rights and remedies: 
As to: 
Building and Construction Con- 
tracts §§ 172, 176-178. 
Contracts for public improve- 
ments see Municipal Corpora- 
tions §§ 2620-2629; Schools and 
School Districts §§ 613-619. | 
Mechanics’ Liens §§ 492, 493, 508. 
Of government subcontractor see 
States § ; United States [39 Cyc 
738]. 
Of railroad subcontractor see Rail- 
roads §§ 630-681. 
Right to sue owner instead of con- 
tractor see Contracts § 821. 


“Contractor” 13 C.J. p 211. 


“Tndependent contractor” see Inde- 
pendent 31 C.J. p 473. See also Mas- 
ter and Servant § 1528. 


91. Peo. v. Valley Mantel & Tile 
Co., 166 N.W. 839, 840, 200 Mich. 554; 
People, for Use of Davis, v. Camp- 
field, 114 N.W. 659, 660, 150 Mich. 675; 
Avery v. Ionia County, 39 N.W. 742, 
71 Mich. 538, 547; Erath v. Allen, 55 
Mo.App. 107, 115. 


92. Marks Bros. Co. v. Goossen, 
222 N.W. 818, 820, 197 Wis. 562. 


93. Hihn-Hammond Lumber Co. v. 
Flsom, 154 P. 12, 13, 171 Cal. 570, Ann. 
Cas.1917C 798 (declaring this to be 
the literal definition). 


94  KFarmer v. St. Croix Power Co., 
93 N.W. 830, 117 Wis. 76, 87, 98 Am. 
S.R. 914. ' 


95. Webster New Int. D. [quot 
Grigsby v. Lexington & E. Ry. Co., 
153 S.W. 282, 233, 152. Ky. 164]; Pro- 
ducers Lumber Co. v. Butler, 209 P., 
738, 740, 87 Okl. 172; Republic Sup- 
ply Co. v. Allen, (Tex.) 262 S.W. 113, 


[a] Similar definitions.—(1) “One 
who has contracted with the original 
contractor for the performance of all 
or a part of the work or services 
which such contractor has himself 
contracted to perform.” Fitzgerald v. 
Neal, 231 P. 645, 650, 113 Or. 108. (2) 


“One who takes a part or the whole 
of the work from the principal con- 
tractor.” Century D. [quot Farmer 
v. St. Croix Power Co., 93 N.W. 830, 
834, 117 Wis. 76, 98 Am.S.R. 914]. 


{b] Portion of contract.—‘‘A sub- 
contractor is one who takes a por- 
tion of a contract from the principal 
contractor.” Fox v. Dunning, 255 P. 
582, 584, 124 Okl. 228; New Amster- 
dam Casualty Co. v. Rinehart & Dono- 
van Co., 255 P. 587, 124 Okl. 227; Do- 
lese Bros. v. Andrecopulos, 237 P. 
844, 846, 113 Okl. 18; Ryndak v. Sea- 
well, 76 P. 170, 1738, 13 Okl. 737. 


96. Standard D. [quot Farmer v. 
St. Croix Power Co., 93 N.W. 830, 117 
Wis. 76, 87, 98 Am.S.R. 914]. 


[a] Similar definition.—‘One who 
contracts for the principal contrac- 
tor.” Worcester D. [quot Central 
Trust Co. v. Richmond, ete., R. Co., 
54 BF. 723, 724). 


97. Gallagher Vv. 
(Cal.) 5 P.(2d) 486, 489. 


98. Fosburgk Co. v. Hampden 
County, 90 N.B. 851, 854, 204 Mass. 
494; Dolese Bros. Co. v. Andrecopu- 
los, 237 P. 844, 846, 113 Okl. 18. 


99. A maxim meaning “Laws are 
made to no purpose, unless those for 
whom they are made are subject and 
obedient.” Morgan Leg. Max. [cit 
Calvin’s Case, 7 Coke la, 18b, 77 Re- 
print 377]. 


1. See Subdivision post. 

“Divide” 18 C.J. p 1405. 

2. Kansas City v. Neal, 26 S.w. 
695, 122 Mo. 232, 234 (defining word 
“subdivision”),. See Reynolds Land, 
etc., Co.. v. McCabe, 12 S.W. 165, 72 
Tex. 57, 59 (counties into school dis- 
tricts). 

3. “Division” 18 C.J. p 1407. 

Subdivision of: 

County see Precinct § 2. 


State see Municipal Corporations § 5: 
Schools and School Districts § 46: 
Towns [388 Cyc 599]. : 


Campodonico, 


748, 749, 182 Ark. 453. 


5. Edison Electric Light Co. v. U. 
cape Lighting Co., 47 F. 454, 


6 Lehigh Coal & Navigation Co. v. 


Summit Hill School Dist., 137 A. 140, 


142, 289 Pa. 75. 


7. Painter. v. Town Board of Oys- 
ter Bay, Nassau County, 243 N.Y.S. 
697, 702, 230 App.Div. 697. 


8. Caudle v. Talladega County, 39 


So. 307, 144 Ala. 502, 504. 
9. See Courts § 511 note 55 [a]. 


10. See Practical 49 C.J. p 1310 
text and note 56. 


ll. West v. School Dist. No. 9, in 
Platte County, 258 P. 583, 586, 37 
Wyo. 36. 


{a] Justice precincts, cities, and 
towns are divisions or subdivisions of 
a county, but where the term “subdi- 
vision” was used in reference to the 
enactment of a local option law, in 
addition to “justice precincts, cities 
and towns,” it was held that such 
term was used to point out other sub- 
divisions than those enumerated. Ex 
ae 79 S.W. 555, 46 Tex.Cr. 224, 


12. Gilley v. Haddox, 15 S.w. 
715, 4 Tex.A.Civ.Cas. § 213. aie 


13. Maricopa County unici 
Water. Conservation Dist. ane aes 
Southwest Cotton Co., (Ariz.) 4 Pp. 
(2d) 369, 380 [cit Kinney Irrigation]. 


[a] Varlously called “underflow” 
or “undercurrent.”—Maricopa County 
Municipal ae ea oaten Dist. 

o. 1 v. Southwes otton Co., iz.) 
4 P.(2d) 369, 380. ess 


Subterranean and percolating wa- 
esteéenie Pe see Waters [40 Cre 


14. See Freight 27 C.J. 
cross references thoraguders 901 and 


15. American Steel Barge © 
Chesapeake, etc., Coal ie buce Co. 118 
FB. 669, 672, 53 CCA, "301, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


SUBIRRIGATE. To irrigate below the surface, 
as by a system of underground porous pipes.1® 


SUBIRRIGATION.'*? A natural process by per- 
colation through the soil.18 


SUBJACENT SUPPORT.!9® 


SUBJECT. [§ 1] A. In General. The term, de- 
rived from the latin “subjectus,”?° is given many 
shades of meaning by the dictionaries,?! and has a 
large signification, often embracing different kinds, 
different classes, and various modes, all belonging 
to the general subject.?? 


[§ 2] B. As Noun?*—1. General Sense. That 
concerning which something is done;?* that on which 
any operation, either mental or material, is per- 
formed;?> that of which anything is affirmed or 
predicated ;*® that which is brought under thought 
or examination;?? that which is spoken of;?8 that 
which is taken up for diseussion;?® the theme of 
a proposition or discussion;*° the thing forming the 


SUBIRRIGATE—SUBJECT 


[60 C.J.] 671 


be synonymous with “object”?? under some circum- 
stances,** and not to be synonymous with “sub- 
stance.”°4 The word “provision”?®> may? or may 
not®* be a synonymous term. 


Phrases: “Has been the subject of a demand,”?® 
“on the same subject,”?® “subject of action,”?° “sub- 


.ject of a patent,”*1 “subject of appeal,’*? “subject 


of bankrupteies,”’*? “subject. of insurance,”’4+ “sub- 
ject of taxation,”’*® “subject of the action,”4° and 
“subject. of the court’s jurisdiction;”*7 also, “re- 
gardless of subjects,”’48 and “subjects connected with 
the testamentary disposition of his property.’+9 


[§ 3] 2. Connoting Allegiance.5® One who is un- 
der the governing power of another,®! specifically 
a person owing allegiance to a monareh.®?. The term 
refers to one who owes obedience to the laws, and 
is entitled to partake of the elections into the pub- 
lic. office.*8 


British subject. Any person who owes permanent 
allegiance to the [British] crown.'4 


groundwork.*? 
Compared with other terms. 


16. Webster D. [quot Morrow v. 
Farmers’ Irr. Dist., 220 N.W. 680, 682, 
117 Neb. 424]. 


“Trrigate”’ 33 C.J. p 816. 

17. See Subirrigate ante. 

18. Morrow v. Farmers’ Irr. Dist., 
220 N.W. 680, 682, 117 Neb. 424. 


[a] “Irrigation” distinguished.— 
Morrow v. Farmers’ Irr. Dist., 220 N. 
W. 680, 682, 117 Neb. 424. 


“Trrigation” 33 C.J. p 816. 

19. See Adjoining Landowners § 
89; Mines and Minerals §§ 923-942. 

20. O’Leary v. Cook County, 28 Ill. 
534, 537. 


[al “Subjectus” the participle of 
“su bjicio’—to lie under.—O’Leary v. 
Cook County, 28 Ill. 534, 5387. 


91. White v. Hopkins, 51 F.(2d) 
159, 163. 
22. Ex parte Owen, 286 P. 883, 


885, 143 Okl. 8. 

23. Subject of action see Actions 
§ 41; Venue [40 Cyc 48]. ; 

24. Miller v. Miller, 73 N.W. 484, 
104 Iowa 186, 189. 

25. Glen, etc., Mfg. Co. v. Hall. 61 
N.Y. 226, 236, 19 Am.R. 278. 


26. Webster D. [quot State v. Arm- 
strong, 243 P. 333, 337, 31 N.M. 220; 
Siate v. King County Sup. Ct., 68 P. 
957, 28 Wash. 317, 325, 92 Am.S.R. 
831]. 

[a] Similar definition.—‘“That on 
which anything may be affirmed or 
predicated.” In re Mayer, 50 N.Y. 
504, 507; Yellow River Imp. Co. v. 
Arnold, 49 N.W. 971, 46 Wis. 214, 226 


27. Webster D. [auot People v. 
Parvin, (Cal.) 14 P. 783, 784]. 

23. Webster D. [quot State v. Arm- 
strong, 243 P. 338, 337, 31 N.M. 220; 
State v. King County Super. Ct., 68 
P. 957, 28 Wash. 317, 325, 92 Am.S.R. 
831]. 

29. Webster D. [quot People v. 
Parvin, (Cal.) 14 P. 738, 784]. 

30. Webster D. [quot State v. 
Armstrong, 248 P. 333, 337, 31 N.M. 
920; State v. King County Super. Ct., 
68 P. 957, 28 Wash. 317, 325, 92 Am. 
S.R. 831]. 

31. O’Leary v. Cook County, 28 Ill. 


“Subject” is said to 


Other phrases: “A citizen or subject of either of 


534, 537. 


[a] “It may contain many particu- 
lars which grow out of it, and are 
germain to it, and which if traced 
back, will lead the mind to it as the 
generic head.” O’Leary v. Cook Coun- 
EVs 28d Oo ss Oo e 


32. See Object § 2 note 28 [al. 
33. See case infra this note. 


fa] “Object” sometimes conveys 
the same meaning.—Ruston v. Dewey, 
76 So. 719, 720, 142 La. 295. 


“Object” distinguished see Object 
§ 2 note 28 [b]; and Statutes § 378. 

34. Ex p. Black, 40 So. 133, 144 
Ada’ 6: 

35. “Provision” 59 C.J. p 832. 

86. See Provision 50 C.J. p 832 note 
44 [d]. 


37. People v. McBride, 84 N.E. 865. 
868, 234 Ill. 146, 128 Am.S.R, 82, 14 
Ann.Cas. 994; Liquor Transportation 
Cases, 205 S.W. 423, 425, 140 Tenn. 
582. 


38. Miller v. Rouse, 276 F. 715, 717. 


89. Spitzer v. Stillings, 142 N.E. 
865, 109 OhioSt. 297, 300. 

40. See Actions § 41. 

41. Knavp v. Morss. 14 S.Ct. 81, 


150 U.S. 227, 228, 37 L.Ed. 1059; Roll- 
man Mfg. Co. v. Universal Hardware 
Works, 207 F. 97, 104. 


42. Martin v. Morales, (N.J.) 189 
332. 


A. 

43. See Bankruptcies § 7 note 14 
[a]. 

44, Northern Assur. Co., Limited, 
of London, v. Case, 12 F.(2d) 551, 554; 
Western Assur. Co. v. Bronstein, 236 
P. 1013, 1015, 77 Colo. 408; Ransom 
v. Potomac Ins. Co., (Mo.Anp.) 45 S. 
W.(2d) 95, 98: Mecca F. Ins. Co. v. 
Wilderspin, (Tex.Civ.App.) 118 S.W. 
1431, 4b13'2: 

45. Hilger v. Moore, 182 P. 477, 
481, 56 Mont. 146; In re Harkness’ Es- 
tate, 204 P. 911, 914, 83 Okl. 107, 42 
A.L.R. 399. See also Taxation [37 
Cye 773]. 

[a] “Subjects of taxation.”—Capi- 
tal City Water Co. v. Montgomery 
County Bd. of Revenue, 23 So. 970, 
117 Ala. 303, 309. 


46. See Actions § 41. 


the contracting parties, 


755 “a naturalized subject,” >4 


47. Jackson v. Smith, 22 N.E. 431, 
120 Ind. 520, 523. 


[a] “Subject-matter of the par- 
ticular action” distinguished.—Jack- 
ae v. Smith, 22 N.H. 481, 120 Ind. 520, 


48. State Text-Book Commission 
v. Weathers, 213 S.W. 207, 215, 184 
Kye 485 o> 


49. Snell v. Weldon, 90 N.E. 1061, 
1078, 248 Ill. 496. 


50. “Allegiance” 2 C.J. p 1149. 


51. Standard D. [quot Rex v. Fel- 
ton, 9 Alta.L. 238, 243]. 


[a] Two senses.—The word may 
be taken as including only those per- 
sons who by birth or naturalization 
owe permanent allegiance to a gov- 
ernment, or as embracing also those 
who, being domiciled within the ter- 
ritorial limits of that government. 
owe it for that reason obedience and 
temporary allegiance. Nagle v. Loi 
oe ee S.Ct. 160;-275%UiS.74 75: 372" a, 


[b] “People” and “inhabitants” 
synonymous with “subiects.”—The 
Pizarro, 2 Wheat. (U.S.) 227, 246, 4 L. 
ae AO. Loi Hoa v. Nagle, 13 F.(2d) 


52. Standard D. [auot Rex v. Fel- 
ton, 9 Alta.L. 238, 243]. 


[a] It means a subjection to some 
sovereign power, and is not barely 
connected with the idea of territory. 
Respublica v. Chapman, 1 Dall. (Pa.) 
53, 60, 1 L.Ed. 33. 


“Citizen” compared see Citizens § 1 
note 4 [ec]. 


53. Resvublica v. Chapman, 1 Dallt. 
(Pa.) 53, 60,1 L.Ed. 38. 


54. Dicy Confl. of L. Fauot U. S. 
v. Wong Kim Ark, 18 S.Ct. 456, 169 
U.S. 649, 657, 42 L.Ed. 8901. See also 
British 9 C.J. p 503 note 38 [hb]. 


[a] “‘Natural-born British sub- 
ject’ means a British subject who has 
become a British subject at the mo- 
ment of his birth.” Dicey Confl. of T. 
[quot U. S. v. Wong Kim Ark, 18 S.Ct. 
456, 169 U.S. 649, 42 L.Ed. 890]. 


55. Santovincenzo v. Hgan, 
52 S.Ct. $1, 84. 

56. Christie v. Ah Sheung, 3 Austr. 
C.L.R. 998, 1000. 


(U.S.): 


672 [60 C.J.] 


“eitizen or subject,”>? “or of such other foreign gov- 
ernment of which at the time such Chinese person 
shall be a subject,’®’ “to the country of which he 
is a subject by birth or allegiance,’®® and “whether 
a subject of China or any other power.’’®° 


[§ 4] 8. In Grammatical Analysis, “subject” is 
that concerning which something is asserted.°+ 


[§ 5] C. As Verb. To bring under control, pow- 
to become subservient to®* or 
subordinate to;°* to cause to become subject or sub- 


er, or dominion ;®? 


57. Swiss Nat. Ins. Co. v. Miller, 
45 S.Ct. 218, 214, 267 U.S. 42, 69 L.Ed. 
504. 


[a] Including corporations.—The 
term may be broad enough to include 
corporations, but whether it is so in- 
elusive in a particular instance de- 
pends on the intent to be gathered 
from the context and the general pur- 
pose of the whole legislation in which 
it occurs. Swiss Nat. Ins. Co. v. Mil- 
ler, 45 S.Ct. 218, 214, 267 U.S. 42, 69 
L.Hd. 504. 

58. Loi Hoa v. Nagle, 13 F.(2d) 80, 
81. 

59. 
883. 


[a] “fo the country whence he 
came” not a paraphrase.—U. S. v 
Chong Sam, 47 F. 878, 883. 


U. S. v. Chong Sam, 47 F. 878. 


60. U.S. vy. Chong Sam, 47 F. 878, 
885. 

61. Bourland vy. Hildreth, 26 Cal. 
161, 232. 


“Object” in grammar see Object § 
2 text and note 33. 


62. Webster D. [quot Avery Coun- 
ty Bank y. Smith, 120 S.H. 215, 218, 
1386 N.C, 635]. 


[a] Similar definition.—‘‘To bring 
under the control or action of.’”’ Shep- 
ard & Morse Lumber Co. v. Hurd, 112 
N.Y.S. 401, 4038, 128 App.Div. 28; 
Thorp v. Munro, 47 Hun (N.Y.) 246, 
249. 


63. Century D. [quot Coffey v. 
Sacramento County Super. Ct., 82 P. 
75, 147 Cal. 525, 585]; Byrne v. Drain, 
60 P. 433, 127 Cal. 663, 667. 


64. Century D. [quot Coffey v. 
Sacramento County Super. Ct., 82,P. 
75, 147 Cal. 525, 535]. 


65. Byrne v. Drain, 60 P. 433, 127 
Cal. 663, 667. 


66. White v. Hopkins, 51 F.(2d) 
159, 163 [cit New Century D.; Stand- 
ard D.; Webster D.]; Shepard, etc., 
Lumber Co. v. Hurd, 112 N.Y.S. 401, 
128 App.Div. 28, 32; Thorp v. Munro, 
47 Hun (N.Y.) 246, 249; In re O’Dell’s 
aah 207 N.Y.S. 261, 262, 124 Misc. 


67. Webster D. [quot Avery Coun- 
ty Bank v. Smith, 120 S.H. 215, 218, 
186 N.C. 635]. 


68. Shepard & Morse Lumber Co. 
v. Hurd, 112 N.Y.S. 401, 403, 128 App. 
Div. 28; Thorp v. Munro, 47 Hun (N. 
Y.) 246, 249. 


69. Avery County Bank v. Smith, 
120 S.B. 215, 218, 186 N.C. 635. 


70. Webster D. [quot Avery Coun- 
ty Bank v. Smith, supra]; Duryea v. 
Lohrke, 121 N.Y.S. 138, 141,136 App. 
Div. 555. 


71. Smith v. Holland, 98 S.E. 676, 
677, 124 Va. 663. 


72. Standard D. [quot Dumhoff- 
Joyce Co. v. Hamilton Furnace Co., 
24 OhioN.P.N.S. 145, 147]; White v. 


Hopkins, 51 F.(2d) 159, 168 [cit New, 


SUBJECT 


nate.*° 


missive ; 


J. 


73. Webster D. 
Bank, etc., 


[quot People’s 
Co. v. Tissier Hardware 
Co., 45 So. 624, 154 Ala. 103, 108]; 
Blackshear Mfg. Co. v. Talmadge, 
L617) S77 25659259, 178. Gane103. 


[a] “iable’ synonymous.—Frea- 
sier v. State, (Tex.Cr.) 84 S.W. 360, 
362 (per Brooks, J.); Albert v. Gib- 
son, 105 N.W: 19, 21, 141 Mich. 698 
[both cit Webster D.]. 


[b] “Liable” distinguished.— 
“““Tiiable’ denotes something external 
which may befall us; ‘subject’ refers 
to evils which arise chiefly from in- 
ternal necessity, and are likely to do 
so. Hence the former applies more 
to what is accidental; the latter to 
things from which we often or in- 
evitably suffer.” Webster D. [quot 


. 87, 89,148 Mo. 413; 
State, (Tex.Cr.) 84 S.W. 360, 362 (per 
Brooks, J.)]. 


“Tiable” 36 C.J. p 1132. 


74, Webster D. [quot People’s 
Bank, ete., Co. v. Tissier Hardware 
Co., 45 So. 624, 154 Ala. 103, 108]. 


75. Subject matter of: 
Accord and Satisfaction §§ 3-11. 
Accounts and Accounting §§ 249-328. 
Action: : 

As determining: 


Jurisdiction in general see Courts 
§§ 21, 35-81; Justices of the 
Peace §§ 60-73. 

Right to review decision of jus- 
tice of peace see Justices of the 
Peace § 388. 


Venue see Venue [40 Cyc 48-52]. 
Identity: 

As affecting question of res judi- 
cata see Judgments § 1324. 

Of to sustain plea of former ac- 
tion pending see Abatement and 
Revival §§ 80-98. 

In which: 


Attachment is authorized see At- 
tachment §§ 100-120. 

Garnishment is authorized see 
Garnishment § 18. 

Set-off or counterclaim is avail- 
able see Set-Off and Counter- 
claim §§ 38-182. 

Jurisdiction in cases of judgment in 

rem see Judgments § 1660. 

Necessity of justice’s court record 
showing jurisdiction of see Jus- 

tices of the Peace § 374. 

Objection to jurisdiction of see Ap- 

peal and Error §§ 649-652. 


Validity of judgment as dependent 
Pe eee of see Judgments 


Want of jurisdiction as affecting 
operation in other states of judg- 
ments of state courts see Judg- 
ments § 1581. 


ordinate ;** to make liable;** to make subject;®” 
to make subservient;®® to subdue;*® to subordi- 


Phrase: “At any time before the same is subject- 
ed by sale or otherwise under judgment .. . 
or other legal process.”7+ i 

[§ 6] D. As Adjective—1. In General. 
placed or brought under;*? liable;** obedient; sub- 
subordinate.** 

[§ 7] 2. Subject Matter.75. The eause;*® the ob- 


Actually 


Century D.; Standard D.; Webster] Allegations in: 
IDs 


: ae ea ana Informations § 


Pleading §§ 10-84. 


Alteration see Alteration of Instru- 
ments §§ 37-89. 


Amendments see Pleading §§ 592, 
661-701, 709-719. 


Arbitration see 
Award §§ 21-40. 


Assignments §§ 7-60. 


Award see Arbitration and Award §§ 
305, 306. 


Bailments §§ 20, 21. 
Chattel Mortgages §§ 37-57. 
Compromise and Settlement § 6. 
Contract: 
In general see Contracts §§ 92-100. 
Indemnity § 18. 


Sales §§ 23-29; Vendor and Pur- 
chaser [39 Cye 1213, 1214]. 


Specific Performance § 100. 
Counterfeiting §§ 10-15. 
Covenants § 26. 
Deeds §§ 39-41. 
Discovery § 5. 
SL pp see Attorney and Client 


Arbitration and 


Gambling contract see Gaming §8§ 
267-287. 


Gifts §§ 38-39, 114-115. 
Inspection § 4. 


Insurance policy see Accident Insur- 
ance §§ 72-99; Fidelity Insurance 
§ 2; Fire insurance §§ 26-29; Life 
Insurance §§ 58-67; Live-Stock In- 
surance § 3; Marine Insurance §§ 
66-78; Plate-Glass Insurance § 1. 


Lense see Landlord and Tenant §8§ 9, 


Lien see Attorney and Client §§ 385— 
397; Liens §§ 31, 32; Mechanics’ 
Liens §§ 18-29. 


Lis Pendens § 12. 

Mortgages §§ 154, 165. 

Partnership §§ 40-44. 

Pledges §§ 18-21. 

References §§ 11-27, 36-389. 

Release § 25. 

Set-Off and Counterclaim §§ 38-182. 


Statutes 59 C.J. p 501, and cross refer- 
ences thereunder. 


Stipulations ante. 

Submission of Controversy post. 
Treaties [38 Cyc 961]. 

Trusts [39 Cyc 36, 125]. 

Wills [40 Cye 1048-1050], 

76. Bouvier L. D. [quot Hunt v. 
Hunt, 722N.Y. 217, 228, 28eAon R. PA0s 
Parker v. Lynch, 56 P. 1082, 7 Okl. 
631, 650; Martinez v. Padilla, 19 Porto 


Rico 555, 557 (cit Cyc)]; Matlock v. 
Matlock, 170 P. 528, 530, 87 Or. 307. 


“Cause of action” and “object of 
action” distinguished from “subject 
matter” see actions § 41 text and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~ 


¢ 


? 


ject;77_ the thing in controversy;7§ the thing in 
'° Also, the matter or thought presented 
for consideration in some statement or discussion.®° 


Phrases: “Jurisdiction of the subject matter,”’’? 
“subject matter necessary to confer jurisdiction,”®? 
“subject matter of a contract,”’* “subject matter of 
- the action,”®* and “value of the subjeet matter in- 
' volved.’’§5 


[§ 8] 3. Subject To. A phrase that has been 
variously held to mean affected by;%¢ 
with;%*? dependent upon;*® exposed to;8® exposed 
to some agency or tendency;°° inferior to;9! in the 
contingency of;°? liable;®* liable to be affected ;°4 
limited by;°° obedient to;9® subordinate to;97 sub- 
servient to;°® under the control, power, or domin- 


dispute.7°® 


notes 62-64. 


“Cause of action” synonymous see 
actions § 41 text and note 49. 


77. Bouvier L. D. [quot Hunt v. 
Hunt, 72 NcY. 217; 228, 28 Am.R. 129; 
Parker v. Lynch, 56 P. 1082, 7 Okl. 
631, 650; Martinez v. Padilla, 19 
Porto Rico 555, 557 (cit Cyc)]; Mat- 
lock v. Matlock, 170 P. 528, 530, 87 
Or. 307. 


[a] As amount claimed in com- 
plaint.—“The words ‘subject matter,’ 
as used in law, have always been held 
to mean the amount claimed in the 
complaint.” Martinez v. Padilla, 19 
Porto Rico 555, 557. 


78. Black L. D. [quot Holmes v. 
Mason, 115 N.W. 770, 80 Neb. 454]. 


79. Bouvier L. D. [quot Hunt v. 
Hunt, 72 N.Y. 217, 228, 28 Am.R. 129; 
Parker v. Lynch, 56 P. 1082, 7 Okl. 
631, 650; Martinez v. Padilla, 19 Porto 
Rico 555, 557 (cit Cyc)]; Matlock v. 
Matlock, 170 P. 528, 530, 87 Or. 307. 


[a] Similar  definition.—‘‘Subject 
matter always means the question in 
dispute.” Martinez v. Padilla, 19 
Porto Rico 555, 557. 


80. Webster D. [quot Hunt v. 
Hunt, 72 N.Y. 217, 228, 28 Am.R. 129]; 
Martinez v. Padilla, 19 Porto Rico 555, 
557 [cit Cyc]. 


81. See Courts § 21. 


82. Woods Bros. Constr. Co. v. 
Yankton County, 54 F.(2d) 304, 306. 


83. Apple v. McCullough, 38 S.W. 
(2d) 955, 958, 239 Ky. 74. 


[a] “Consideration” of contract 
distinguished.—Apple v. McCullough, 
38 S.W.(2d) 955, 958, 239 Ky. 4. 

84. See Actions § 41. 


85. Little Falls Fibre Co. v. Henry 
Ford & Son, 164 N.H. 558, 562, 249 
N.Y. 495; In re Board of Water Sup- 
ply of City of New York, 133 N.Y.S. 
913, 214, 75 Misc. 150; Little Falls 
Fibre Co. v. Henry Ford & Son, 221 
INEY AS66741. 


86. Cassidy v. Ellerhorst, 153 N.E. 
118, 20 OhioApp. 8. 


[a] Transfer of property “subject 
to” an existing agreement gives the 
transferee the benefits as well as the 
disadvantages provided for in the 
agreement. Bacon. v. Grossmann, 76 
N.Y.S. 188, 71 App.Div.. 574, 578. 


87. Bredell v. Fair Grounds Real 
Bstate Co., 69 S.W. 635, 95 Mo.App. 
676, 686; Auburn & S. Electric R. Co. 
vy. Hoadley, 195 N.Y.S. 517, 520, 119 
Mise. 94. 


[a] “Charged with” equivalent.— 
In re Hammond, 46 A. 935, 197 Pa. 
Ss alia. 
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SUBJECT 


ion of.°? 


charged 


JECb A ee Ties 


88. Webster D. [quot Dumhoff- 
Joyce Co. v. Hamilton Furnace Co., 
24 OhioN.P.N.S. 145, 147]. 


89. Webster D. [quot Dumhoff- 
Joyce Co. v. Hamilton Furnace Co., 
supra]; White v. Hopkins, 51 F.(2d) 
159, 163 [cit New Century D.; Stand- 
ard D.; Webster D.]. 


90. Standard D. [quot Dumhoff- 
Joyee Co. v. Hamilton Furnace Co., 
24 OhioN.P.N.S. 145, 147]. 


91. P. T. McDermott, Inc. v. Law- 
yers’ Mortgage Co., 133 N.E. 909, 914, 
232 N.Y. 336, 


92. Webster D. [quot Dumhoff- 
Joyce Co. v. Hamilton Furnace Co., 24 
OhioN.P.N.S. 145, 147]. 


[a] Iustration.—‘A treaty sub- 
ject to ratification.” Webster D. 
[quot Dumhoff-Joyce Co, v. Hamilton 


Furnace Co., 24 OhioN.P.N.S. 145, 
147]. 
93. Hannibal Trust Co. v. Elzea, 


286 S.W. 371, 377, 315 Mo, 485 [cit 
Century D.; Webster New Int. D.]. 


94. Standard D. [quot Dumbhoff- 
Joyce Co. v. Hamilton Furnace Co., 
24 OhioN.P.N.S. 145, 147]. 


95. Englestein v. Mintz, 177 N.E. 
746, 752, 345 Ill. 48. 


96. Shay v. Roth, 221 P. 967, 969, 
64 Cal.App. 314. 


97. Shay v. Roth, supra; Cockerill 
v. Tobin, 209) P. 1022, 1023, 59. Cal. 
App. 112; Englestein v. Mintz, 177 N. 
EB. 746, 752, 345 Ill. 48; Van Duyn v. 
H. S. Chase & Co., 128 N.W. 300, 301, 
149 Iowa 222; McCarter v. Crawford, 
156 N.E. 90, 91, 245 N.Y. 43. 


[a] “Subordinate to” synonymous. 
—P. T. McDermott, Ine. v. Lawyers’ 
Mortgage Co., 133 N.E. 909, 914, 232 
N.Y. 336. 


98. Cockerill v. Tobin, 209 P, 1022, 
1023, 59 Cal.App. 112; Enmglestein v. 
Mintz, 177 N.B. 746, 752, 345 Tll. 48; 
Auburn & §S. Hlectric R. Co. v. Hoad- 
ley, 195 N.Y.S. 517, 520, 119 Misc. 94. 


[a] “On condition” not equivalent. 
—Auburn & S. Electric R. Co. v. 
oadley. o19SN.Y ion DLT, .o205 219 
Misc. 94. 


99. Van Duyn v. H. S. Chase & Co., 
128 N.W. 300, 301, 149 Iowa 222. 


1. In re Brown’s Estate, 137 A. 
132, 138289 Pa. 101. 


[a] As words of qualification.— 
Consolidated Coal Co. v. Peers, 46 N. 
E: 1105, 166 Ill; (861) 38 LAR.A. 624; 
Cox v. Butts, 149 P. 1090, 1091, 48 
Okl. 147; Percival v. Williams, 74 A. 
SZ Ogi te Nitro ls 


2. Franke v. Murray, 
868. 


248 EF. 865, 
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°° The term is said to be employed usually 
to qualify something substantial already created.1 


[§ 9] 4. Other Phrases. “Not subject to military 
laws,’’? “shall be subject to taxation,’ “shall be sub- 
ject to the provisions of this and other acts,”* “sub- 
ject always to the approval of the mayor,”® “subject 
however to the approval of the present holder of 
the title,”’® “subject only to . . . 
ject only to this constitution,’® “subject [to] rail- 
road accepting shipments,’® “subject to a formal 
contract,”’!° “subject to all encumbranees,”’! “sub- 
to all lawful claims,”?2 “subject to a 
mortgage,”’!> “subject to a mortgage lien,”!4 “sub- 
ject to an easement or a right,’”+> “subject to a pen- 


taxes,” “sub- 


3. Mississippi Mills v. Cook, 56 
Miss. 40, 52. 


[a] As meaning “shall be liable to 
taxation.”—Mississippi Mills v. Cook, 
56 Miss. 40, 52. 


4 Rex v. Lai Cow, (B.C.) [1921] 3 
West.Wkly. 268, 270. 


5. Doty v. Lyman, 44 N.E. 337, 166 
Mass. 318, 321. 


6. Roan v. Quinn, 17 Alta.L. 507, 
63 Dom.L.R. 154, 155, [1922] 1 West. 
Wkly. 986. 


7 Smith v. Star Petroleum 
283 P. 960, 961, 103 Cal.App. 130. 


8. State v. Baxter, 219 N.W. 858, 
861, 195 Wis. 437. 


9. Consolidated Flour Mills Co. v. 
Picard Grain & Produce Co., 205 N. 
Y.S. 574, 576, 209 App. Div. 175:7 ¢ 


10. Rossdale v. Denny; [1921] 1 
Qube aye 


11. Carter vy. Cemansky, 102 N.W. 
438, 126 Iowa 506, 510. 


12. Reed v. Penrose, 36 Pa. 214, 
2 Grant 472, 499. 


13. Miller v. De Graffenried, 95 P. 
941, 942, 43 Colo. 306, 15 Ann.Cas. 981; 
Capitol Nat. Bank v. Holmes, 95 P. 
314, 316, 48 Colo. 154, 16 L.R.A.N.S. 
470, 127 Am.S.R. 108 [citing 1 Jones 
Mortg. § 865; Campbell v. Knights, 
24 Me. 332; Weed Sewing Machine Co. 
v. Emerson, 115 Mass. 554; Strong 
v. Converse, 8 Allen (Mass.) 557, 85 
Am.D. 732; Belmont v. Coman, 22 N. 
Y. 438, 78 Am.D. 213]; Dingeldein v. 
Phird AvesoR..Co4- 877 Ney .0d 0d) soe 
Colt v. Sears Commercial Co., 37 A. 
8117) 20° RL. 64,072), 


Sale or transfer subject to mort- 
gage see Mortgages §8§ 755-763. 


[a] As meaning “subject to the 
debt secured by the mortgage.”’—Colt 
v Sears Commercial Co., 37 A. 811, 20 


Cox 


“RL. 64, 72. 


[b] “®here is a significant differ- 
ence between the expression ‘subject 
to a mortgage,’ and ‘subject to “the 
paysnent” of a certain debt.’”’ Dingel- 
dein v. Third Ave,-R. Co.,.37-N.Y. 675, 
578, 5 Transcr.A, 155. 


{[c] Similar phrases.—(1) ‘“Sub- 
ject to the mortgage.” Brichetto v. 
Raney, 245 P. 285, 241, 76 Cal.App. 
232. (2) “Subject to mortgage.” 
Hall v. Morgan, 79 Mo. 47, 52; Learn 
v. Bagnall, 1 Ont.L. 472, 475. 


14. Fretwell v. Nix, 288 S.W. 8, 172. 
Ark, 230. 
15. Spero v: Shultz,>-43 N-Y-S. 


1016, 14 App.Div. 423, 425. 


[a] .Similar phrase.—‘‘Subject to 
an easement.’ Johnson y. Sherwood 
73 N.E. 180, 186, 34 Ind.App. 490. 
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alty,”1% “subject to approval as to legality,”*7 “sub- 
ject to approval of titles,’1® “subject to a prior 
mortgage,”!® “subject to arrival,”?° “subject to av- 
erage,”?1 “subject to coinsurance,”?? “subject to 
confirmation,”?* “subject to contract,”** “subject to 
correction,”*> “subject to execution,”°’® “subject to 
existing tenancies,”?* “subject to fires,”** “subject 
to garnishment,”?® “subject to inspection arrival 
draft,”®° “subject to its laws and usages,”’*! “subject 
to jurisdiction thereof,’”’?? “subject to law,”*? “sub- 
ject to legal investigation,’’*+ “subject to market con- 
ditions remaining unchanged,”** “subject to no ex- 
trinsi¢ jurisdiction,”®*® “subject to objection,”** “sub- 
ject to overflow,”?’ “subject to safe and sound ar- 
rival,”?® “subject to strikes,’*® “subject to such a 
state of facts as an accurate survey would show,’”*? 
“subject to taxation,”*? “subject to taxes,’”’** “sub- 
ject to taxes (if any),”4* “subject to the agree- 
ment,’”’*® “subject to the approval,”’*® “subject to 
the condition,”£* “subject to the control of the com- 
mission,”*®§ “subject to the debts,”*® “subject to the 
demands on our capacity,”*° “subject to the legality 
of the issue,”®! “subject to the objection,’’®? “subject 
to the payment,”®*? “subject to . . . the payment 


16. The Motorboat, 53 F.(2d) 239, 
241; Stephens v. Phcenix Bridge Co., 
139 F. 248, 249, 71 C.C.A. 374, 

[a] ‘Liable to a penalty” synony- 
mous.—The: Motorboat, 53 F.(2d) 239, 
241. q 


17. Junction City v. Central Nat. 
Bank of Junction City, 153 P. 28, 30, 


2 


SUBJECT—SUB JUDICE 


73, 21 L.Ed. 394; In re Look Tin Sing, 
21 F. 905, 906, 10 Sawy. 353. 


33. Head v. Missouri 
Wall. €U.S.): 526, 530, 22 L.Ed. 160. 54, 


ae Middleton y. Findla, 25 Cal. 
Ore 


35. Lang & Gros Mfg. Co. v. Ft. 


a a, LT ASE PO a Leer 
Fy f ri ie) ie 


oe 


administration,”>* “sub- 


of the expenses of .. . sa: 


ject to the regulation and control of the state, 
“subject to the rules and regulations of the Montreal 
Stock Exchange,”®* “subject to the same risks,”?* 
“subject to the terms and conditions,”®*® “subject to 
the widow dower,”®® “subject ‘to waiver,”®® “this 
receipt subject to owner’s approval,”®! “to be sub- 


ject, however, to the direction hereinafter con- - 


tained,”*? “under and subject,”°? “ander and sub- 
ject to the rent reserved,’** and “weight (subject 
to correction).”°® 


SUBJECTIVE SYMPTOMS. A term said to re- 
fer to symptoms that are related by the patient, that 
cannot be obtained by the physician, but are learned 
by questioning the patient.*¢ 


SUBJECT MATTER.°* 


SUB JUDICE. Literally, “Under or before a 
judge or court; under judicial consideration; un- 
determined.’’®® 


Phrases: “Free to dispose of money the right to 
which is ‘sub judice inter partes’ and held ‘in medio’ 
by the court,”®® “that the objection is thereby re- 


102, 29 N.M. 399. 


53. Stebbins v. Hall, 29 Barb. (N. 
Y.) 524, 529. 
Crooks v. Harrelson, 35 F.(2d) 
416, 418. 


55. Blackwell Lumber Co. v. Em- 
pire Mill Co., 155 P. 680, 686, 28 Idaho 


Univ., 19 


96 Kan. 407. 


18. Middleton v. Findla, 25 Cal. 76; 
Manning v. Sams, 84 S.E. 451, 143 Ga. 
2 


. 


19. Avery County Bank v. Smith, 
120 S.E. 215, 218, 186 N.C. 635. 


20. Penn-American Plate Glass Co. 
v. Harshaw, Fuller & Goodwin Co., 90 
N.E. 1047, 1051, 46 Ind.App. 645. 


21. Acme Wood Flooring Co. v. 
Marten, 90 L.T.Rep.N.S. 3138, 314. 


22. Phenix Ins. Co. v. Wilcox, etce., 
Guano: Co., 65) ' Fs 724, 729, 13. -C:C.A, 
88. ; 


23. Royal Dairy Products Co. v. 
Spokane Dairy Products Co., 225 P. 
412, 413, 129 Wash. 424; Allen v. 
Simmons, 125 S.E. 86, 88, 97 W.Va. 
318. 


24 Wilson v. Balfour, 45 T.L.R. 
625, 626.. 


25. Alton Iron & Metal Co. v. 
Wabash Ry. Co., 235 Ill.App. 151, 158. 


26. Baker v. Fidelity & Deposit Co. 
of Maryland, (Ky.) 73 S.W. 1025, 1026. | 


27. Anderson v. Conner, 87 N.Y.S. 
449, 451, 48 Misc. 384. 


28. Higgins v. Long Island R. Co., 
114 N.Y.S. 262, 129 App.Div. 415, 417. 


29. <A. Klipstein & Co. v. Allen- 
ests Co.; 1386 F. 385, 391, 69 C.C.A. 


sO. Clement Grain Co. vy. Border 
Wholesale Commission Co., (Tex.) 237 
S.W. 596, 598. 


31. Morrison  v. Ingles, 
[1920] 2 West.Wkly. 50, 63. 


32. U.S. v. Wong Kim Ark, 18 S.Ct. 
456, 169 U.S. 649, 680, 42 L.Hd. 890; 
Elk vy. Wilkins, 5 S.Ct, 41, 112 U.S. 94, 
102, 28 L.Ed. 648; Butchers Beney. 
Assoc. v. 
Landing, etc., Co., 16 Wall. (U.S.) 36, 


(B.C.) 


Wayne Corrugated Paper Co., 278 F. 
483, 487. 


36. Winebrenner v. Colder, 43 Pa. 
244, 253. 


37. Morrison v. Turnbaugh, 91 S. 
W. 152, 192 Mo. 427, 441. 


38. Roby v. Shunganunga Drain- 
age Dist., 95 P. 399, 400, 77 Kan. 754. 


so. Haber y. S. A. Jacobson Co., 
173 N.Y.S. 524, 526, 185 App.Div. 650. 


[a] Similar phrase.—‘‘Subject to 
safe arrival.” Barnett v. Javeri & 
Co., [1916] 2 K.B. 390 (per Bailhache, 
we). 


40. Hesser-Milton-Renahan Coal 
Co. v. La Crosse Fuel Co., 90 N.W. 
1094, 114 Wis. 654, 658. 


41. McCarter v. Crawford, 156 N.E. 
90, 91, 245 N.Y. 48. 


42. American Mfg. Co. v. Common- 
wealth, 146 N.E. 801, 251 Mass. 329. 


43. Johnson vy. Sherwood, 73 N.E. 
180, 186, 34 Ind.App. 490. 


44, Todd v. Sampson, (Sask.) 
[1919] 1 West.Wkly. 110, 113. 


45. St. Louis Consol. Coal Co. v. 
Peers, 46 N.E. 1105, 166 Ill. 361, 372, 
88 L.R.A. 624. 


46. Makemson vy. Dillon, 171 P. 673, 
676, 24 N.M. 302. 


47. Skinner v. Shepard, 130 Mass, 
180, 181. 


48. Paddock v. Brisbois, 276 P. 325, 
829, 85 Ariz. 214, 


49. King v. Israel, 43 N.Y.S. 306, 
19 Misc. 159, 160. 


50. Messer v. Avery Co., 185 N.W, 
154, 155, 192 Iowa 597. 


51. Junction City v. Central Nat. 
Bank of Junction City, 153 P. 28, 30, 


Crescent City Livestock 96 Kan, 407, 


52. Jones v. Jernigan, 223 P. 100, 


556, Ann.Cas.1918A 189. 


56. McDougall & Cowans v. Rior- 
don, (B.C.) [1917] 3 West.Wkly. 1076, 
Bl [aff (B.C.) [1917] 2 West.Wkly. 
54]. 5 


57. Fireman’s Fund Ins. Co. v. 
Aachen & Munich Fire Ins. Co., 84 P. 
253, 256, 2 Cal.App. 690. 


58. Whipple v. North British, ete., 
Hadas. Co. 21k RAL 1395 22408 


59. In re Shaffer’s Hstate, 104 A, 
853, 854, 262 Pa. 15. 


[a] Similar phrase.—‘‘Subject to 
the widow’s dower.” Hawkins v. 
Johnson, 62 S.E. 285, 289, 131 Ga. 347. 


60. Morrison v. Insurance Co. of 
North America, 6 S.W. 605, 69 Tex. 
353, 362, 5 Am.S.R. 68. : 


61. Tremblay v. Dussault, 23 Man. 
128, 132, 10 Dom.L.R. 500, 23 West. 
L.R. 969, 4 West.Wkly. 235 [aff 8 
Dom.L.R. 348]. 


62. In re Brown’s Estate, 
132, 138, 289 Pa. 101. 


638. Faulkner v. McHenry, 83 A. 


a 828, 235 Pa. 298, Ann.Cas.1913D 


64. American Academy of Music y. 
Smith, 54 Pa. 130, 132. 


65. Alton Iron & Metal Co. v. Wa- 
bash Ry. Co., 235 Ill.App. 151, 157. 


66. Abbot v. Heath, 54 N.W. 574, 
84 Wis. 314, 316. And see Evidence § 
761 note 98 [a]. 


“Objective symptoms” 
guished see Evidence § 761 note 98 
la]; Objective Symptoms 46 GJ. Dp 
846 note 67 [b]. 


67. See Subject § 7, 
68. Black L. D. 


_69. Eastern Trust Co. v. MacKen- 
zie, Mann § Co., Ltd., (Can.) 22 Dom. 
LR. 410,- 417, [L915] “ALC. 6750, 34 
West.L.R. 248. 


137 A. 
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For later cases, developments and changes in the law see Annotations, same title and section humber, 
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- moved of bringing that sub judice in a civil action,”™® 


and “was in process of adjustment 


SUBLATA CAUSA TOLLITUR EFFECTUS.”2 
SUBLATA VENERATIONE MAGISTRATUUM, 


RESPUBLICA RUIT.73 


SUBLATO FUNDAMENTO, CADIT OPUS." 
SUBLATO PRINCIPALI, TOLLITUR ADJUNC- 


TUM.75 
SUBLEASE.'¢ 
SUBLETTING.’7 


70. Crosby v. Leng, 12 East 409, 
413, 104 Reprint 160. 


71. Winona, ete., Land Co. 
pe lciser, 54 NW.) 91; 93; 252 Minn. 


72. A maxim meaning ‘‘Remove 
the cause and the effect will cease.” 
Peloubet Leg. Max. [cit 2 Blackstone 
Comm. p 203]. 


73. A maxim meaning ‘When re- 
spect for magistrates is taken away, 
the commonwealth falls.” Burrill L. 
Dict. [cit Jenkins Cent. 43 case 81]. 


74 A maxim meaning ‘Remove 
the foundation, the structure falls.” 
Bouvier L. D. [cit Jenkins Cent.]. 


[a] Applied in: Citizens’ Bank v. 
Marr; 45 So. 115, 120 La. 236, 242; 
South Louisiana Land Co. v. Riggs 
eS Co., 438 So. 1003, 119 La. 193, 

0. 


75. A maxim meaning “When the 
principal is taken away, the incident 
is taken also.” Black L. D. [cit Coke 
Patt. p 389al. 


76. Sublease: 

Defined see Landlord and Tenant § 82. 

Distinguished from “assignment” see 
Landlord and Tenant § 83. 

As violation of provisions of lease 
see Landlord and Tenant § 726 note 
2 [al]. 

By husband of wife’s leasehold estate 
see Husband and Wifé § 49 text and 
notes 7-9. 

Liability for rent under see Landlord 
and Tenant §§ 1243-1247. 

Of: 

Mine see Mines and Minerals §§ 651 
et seq, 737 et seq. , 
Railroad see Railroads §§ 524-526. 

Right to: 


In general see Landlord and Ten- 
ant §§ 54-79. 


The transaction where the les- 


SUB JUDICE—SUBMISSION 


(sub judice). ‘naa 


the tides.®° 


SUBMISSION.*! A 


When applied to a controversy or action in court 
the term means to refer or to place it before the 
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see demises the whole or a part of the premises for a 
portion of the unexpired term.7® 


SUBMERGED LANDS.’® 
mean that part of the ocean bed not uncovered by 


A term construed to 


yielding to authority.®? 


court for determination.’? 


Phrases: 


Right to:—Continued 


Rent under see Landlord and Ten- 
ant §§ 1218, 1219. 


77. See Sublease ante and cross 
references thereunder. 


78. Elliott v. Dodson, (Tex.) 297 
S.W. 520, 522; Hudgins v. Bowes, 
(Tex.) 110 S.W. 178, 179. See also 
Landlord and Tenant § 82 text and 
note 70. 


[a] “Assignment of a lease” dis- 
tinguished.—The test whether a 
transaction constitutes ‘assignment 
of a lease’ or “subletting” is: If-the 
tenant parts with the entire term of 
his lease, it is an assignment, but 
where the tenant by the terms, con- 
ditions, or limitations in the instru- 
ment does not part with the entire 
term, so that there remains in hima 
reversionary interest, it is a “sublet- 
tine.” Davis v. First Nat. Bank, 
(Tex.) 258 S.W. 241, 242. See also 
Landlord and Tenant § 83. 


79. Submerged lands: 
As subject of: 
Dedication § 31. 
Eminent Domain 8 85 text and note 


Grants to and acquisition of title by 
private owners see Navigable Wa- 
ters §§ 166-170. 


Reclamation and improvement of see 
Navigable Waters §§ 161-171. 


Survey and disposal of see Public 
Lands §§ 257-303. 


so. Carr v. Kingsbury, 295 P. 586, 
587, 111 Cal.App. 165. 


[a] “Tidelands” distinguished.— 
Carr v. Kingsbury, 295 P. 586, 587, 111 
Cal.App. 165. “Tidelands” [38 Cyc 
303]. : 


81. Matters relating to submission 
of case or controversy: 


Constitutional Law §§ 22-33. 


“Submission clause,’’’* 
the cause to the jury.’’®> 


“submission of 


Counties §§ 25, 26, 219, 297-303, 328—- 
332, 350. 


Criminal Law § 390. 

Dismissal and Nonsuit §§ 21-24. 
Elections § 178, 

Equity §§ 721-742. 

Intoxicating Liquors §§ 268-290. 
Juries §§ 12-103. 

Municipal Corporations §§ 92-95, 706— 


730, 2429-2431, 2342-2347, 2490— 
515, 38793, 4098-4104, 4167-4181, 
286-4291. 


Pleading § 618, 619, 1245, 1246. 

Schools and School Districts § 70. 

Submission of Controversy post. 
Submission to arbitration: 

In general see Arbitration and Award 
§§ 9, 138-128. 

Contracts of municipality see Munici- 
pal Corporations § 2234. 


Partnership matters see Partnership 
§§ 356, 895, 896, 


Powers of: : 
Agent as to see Agency § 302. 
Attorney as to see Attorney and 
Client § 158 
Question of boundaries see Bounda- 
ries §§ 204, 205. 


82. Black lL. D. 


[a] “Distribution” not equivalent. 
—Smith v. Smith, 110 N.E. 558, 559; 
60 Ind.App. 263. 

“Consent” distinguished see Con- 
sent 12 C.J. p 518 note 54 [a]. 

83. Thompson v. A. J. Thompson 


Stone Co., 144 N.E. 156, 153, 81 Ind. 
App. 442 [cit Black L. D.]. 


Generally see Submission of Con- 
troversy post. 


84. Noland v. Howyard, 192 P. 657, 
658, 69 Colo. 181. See also Statutes 
§ 290. 

85. Evans v. State, 221 P. 794, 796, 


26 Okl.Cr. 9. 
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SUBMISSION OF CONTROVERSY- 
By Francis J. LupEs 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra this page] 


ANALYSIS 
I. DEFINITION AND NATURE [§ 1] p 677 ae 
II. STATUTORY PROVISIONS [§ 2] p 678 
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I. DEFINITION AND NATURE 


[§ 1] Submission of controversy is a proceeding 
whereby the parties submit any matter of real con- 
troversy between them for final determination,! to 
any court that would otherwise have jurisdiction,? 
on an agreed statement of facts,* signed by the par- 
ties,* and supported by an affidavit that the eontro- 
versy is real and the proceeding in good faith to 
determine the rights of the parties.® Although the 
practice has been said to be unknown at common 
law,® and of statutory origin,’ there is authority to 
the effect that in some jurisdictions of the United 
States at least it has become by usage a part of 
the common law.’ <A submission of controversy is a 
substitute for an action;® the agreed statement 
stands upon the same footing as a special verdict, 
and is entirely different from an agreed statement 
of facts used merely as evidence on the trial,*! which 
is simply the result of an agreement of the parties 
as to what the evidence in the case will prove.!? 
The practice is encouraged whenever the facts can 


be agreed on,'* but the submission must be without 
reservations.!4 


Distinguished from arbitration. A proceeding un- 
der a statute providing for submission of all mat- 
ters in controversy to a circuit judge, from whose 
decree no appeal shall be taken, is not an arbitra- 
tion, but is a proceeding in a court of general juris- 
diction, either at law or in chancery, according to its 
nature.t® 


Distinguished from trying a case before court 
without jury. Submission of controversy without 
action is quite distinct from the trial of a case by 
consent before the court without a jury. In the 


_former case the court is in the exercise of its inher- 


ent functions to decide questions of law submitted 
to it, while in a trial before the court, sitting, by 
consent, without a jury, it deals with the facts in 
all respects as a jury would do.1® 


1. See infra § 4. 
2. See infra § 3. 
3. See infra § 6. 
4 See infra § 6. 
5. See infra § 7. 


Grandy y. Gulley, 26 S.E. 779, 


6. 
120 N.C. 176. 


7 Marx v. Brogan, 81 N.E. 231, 188 
N.Y. 431, 432, 11 N.Y.Ann.Cas. 145, 39 
N.Y.Civ.Proc. 273; Campbell v. Cronly, 
64 S.E. 213, 150 N.C. 457. 


Construction of statutory provi-|- 


sions see infra § 2. 


8 Derby v. Jacques, 
Sport, & Clift 425. 


“General usage in the courts of 
Massachusetts, ‘whereof the memory 
of man runneth not to the contrary,’ 
has sanctioned this mode of trial un- 
til it has become a part of the com- 
mon law of the state.” Derby v. 
Jacques, supra. See Tyson v. West- 
ern Nat. Bank, 26 A. 520, 77 Md. 412, 
23 L.R.A. 161 (where practice is 
stated to be very old). 


9. Berlin Iron Bridge:Co. v. Wag- 
ner, 10 N.Y.S. 215, 56 Hun 648. 


[a] Entertained as bill for specific 
performance.—A submission of con- 
troversy without action on agreed 
facts, where a contract to seil land 
has been made, and a dispute arises 
as to the title of the vendors, will be 
entertained as a bill for specific per- 
formance. Campbell v. Cronly, 64 S. 
BH, 213, 150° N.C, 457. 


[b] Submission of case as case 
agreed.——Where it was agreed, in an 
action to compel an administrator to 
account, that the court below might 
decide from the pleadings, admis- 
sions, and inspection of an account 
offered in evidence, whether plaintiff 
was entitled to judgment, it was in 
effect a submission of the case as a 
case agreed. Grant v. Hughes, 94 N. 
epee 4eaa le 


10. Hinkle v. Kerr, 49 S.W. 864, 
148 Mo. 48; Rannells v. Isgrigg, 12 
S.W. 343, 99 Mo. 19; Gage v. Gates, 62 
Mo. 412; Mumford v. Wilson, 15 Mo. 
540; Peake v. Webb, 112 S.W. 13, 132 
Mo.App. 601; Hughes v. Moore, 17 
Mo.App. 148; Loux v. Fox, 33 A. 190, 


7 ¥F.Cas.No. 


171 Pa. 68; Union Savings Bank v. 
Fife, 101 Pa. 388; Kinsley v. Coyle, 58 


Pa. 461; Bertram v. Petrovsky, 49 Pa. 
Super. 426; James v. Fennicle, 21 Pa. 
Co. 91; McGhee & Co. v. Cox, 82 S.E. 


701, 115 Va. 718, Ann.Cas.1916E 842. 


11. Truesdale v. Montrose County, 
99 BP. 63, 44 Colo. 416; Witz v. Dale, 
27 N.H. 498, 129 Ind. 120; Zeller v. 
Crawfordsville, 90 Ind. 262; Reddick 
v. Pulaski County, 41 N.H. 834, 14 Ind. 
App. 598; Goodrich v. Detroit, 12 
Mich. 279; Smith v. Smith, 86 S.W. 
586, 111 Mo.App. 683. 


[a] Case agreed on by parties is 
not mere stipulation concerning evi- 
dence, from which inference of fact 
may be drawn; but it is equivalent 
to a finding of facts by a, court, or 
the special verdict of a jury, in which 
every fact necessary to a recovery 
must be expressly found. Goodrich 
v. Detroit, 12 Mich. 279. 


[b] Code provision allowing sub- 
mission of controversy contains no 
authority for the submission of an 
action, On an agreed statement of 
facts, but relates solely to the sub- 
mission of questions of difference 
without action. Smith v. Smith, 86 
S.W. 586, 111 Mo.App. 683; Van Sic- 
kle v. Van Sickle, 8 How.Pr. (N.Y.) 
265. 


[ce] Where record shows plead- 
ings, and issue and trial by the court, 
and a general finding, although the 
facts are agreed on in writing, with 
an affidavit annexed showing that the 
controversy is real, it is not an agreed 
case, but simply a trial on an agreed 
statement of facts used as evidence. 
Pennsylvania County v. Niblack, 99 
Ind. 149. 


[dad] Motion for new trial and ex- 
ceptions are necesSary where there is 
an agreed state of facts used as evi- 
dence, but the rule is otherwise where 
there is an agreed case. Witz v. Dale, 
27 N.E. 498, 129 Ind. 120. 


[e] Effect of misnomer of agree- 
ment.—Where two persons cause to be 
filed in the records of the court of 
common pleas as of a certain term a 
paper, the caption of which shows 
that the parties have assumed the po- 
sitions of plaintiff and defendant, and 
the body of the paper stipulates that 
the cause shall be tried by the court 


without a jury, the court will con- 
strue the paper as an agreement for 
an amicable action under the act of 
June 13, 1836 (P. L. p 568), although 
the parties may have designated the 
papers as a case stated. Miller v. 
Cambria County, 25 Pa.Super. 591. 


[f] Rule applied.—Municipal Court 
Act (L. [1902] p 1560 c¢ 580) §§ 241-— 
243, authorizing the submission of a 
controversy on admitted facts, and 
requiring the trial of the action on 
the statement of facts alone, contem- 
plate a case where the entire contro- 
versy is to be disposed of on conceded 
facts, and do not restrict the rights 
of litigants to make admissions in 
open court, although they relate to 
the entire matter in controversy, nor 
do they apply to a case where the par- 
ties in open court admitted certain 
facts, and thereafter introduced evi- 
dence followed by further admissions. 
lL: Rosenfeld & Co. v. Solomon, 113 
N.Y.S. 723, 61 Misc. 238. 


12. Witz v. Dale, 27 N.E. 498, 129 
Ind. 120; Reddick v. Pulaski County, 
41 N.E. 834, 43 N.E. 238, 14 Ind.App. 
598; Robbins v. Swain, 34 N.E. 670, 
7 Ind.App. 486. 


13. Smith y. Eline, 4 Pa.Dist. 490. 


14, Chicago, ete., R. Co. v. Central 
Trust Co., 58 N.Y.S. 809, 41 App.Div. 
495; Herring v. Herring, 104 S.E. 363, 
180 N.C. 165. 


[a] Right to refuse to abide hy 
court’s decision if it does not accord 
with his contentions cannot be re- 
served by a party to a controversy 
without action. Herring vy. 'Herring, 
104°°S.E.":3'63,°180) N° C3165: 


[>] Where submission provides 
that none of the admissions herein 
contained is in anywise to affect ei- 
ther party, or to be regarded as made 
except for the purpose of this contro- 
versy on the foregoing statement, it 
must be dismissed, for admissions 
therein must have all the effect which 
they could have if in the pleadings 
and a judgment thereon. Chicago, 
ete., R. Co. v. Central Trust Co., 58 
N.Y.S. 809, 41 App.Div. 495. 


15. Farwell v. Sturges, 46 N.E. 189, 
165 Dll. 252. 
16. Tyson v. Western Nat. Bank, 


26 A. 520, 77 Md. 412, 23 L.R.A. 161. 


678 [60 C.J.] 


II. STATUTORY PROVISIONS 


SUBMISSION OF CONTROVERSY 


[96 24 


[§ 2] Statutes relating to the submission of con- | strued,!? and their requirements must be strictly ob- 


troversies without action must be strictly ¢on- 


III. COURTS HAVING JURISDICTION ~ : 


only appellate jurisdiction, the agreed case and the 
decision of the court below should be regularly cer- 
tified into the appellate court, which otherwise has 
no jurisdiction of the case. ( L 
general rule,?* the consent of the parties cannot give 
jurisdiction which otherwise does not exist,”* and 
a court cannot take cognizance of a submission of 
controversy Where the effect of the decision would 
be to modify or change a decree of another court 
of equal jurisdiction in the state.?® 


[§ 3] What courts have jurisdiction of a contro- 
versy submitted without action, or on an agreed case, 
depends on the statutes regulating the proceeding, 
it being generally provided that the court must be 
one which would have had jurisdiction if an action 
and the submission of facts 
must represent a statement of a controversy existing 
between the parties, on the determination of which 
a judgment which the court would have jurisdiction 
to enter in an action brought to determine the con- 


had been -brought;?° 


served.18 


19 


troversy could be granted;”' and, where a court has 


22 In accordance with the 


IV. CONTROVERSIES WHICH MAY BE SUBMITTED?’* 


[§ 4] The controversies which may be submitted 
depend on the statutes granting the right, it being 
usually provided that any question may be submit- 
ted which might be the subject of a civil action, be- 


17. Stoddard v. William A. Davis 
Co., 220 P. 115, 38 Idaho 249. : 


[al In North Carolina (1) the stat- 
ute relating to the submission of con- 
troversy without action must be 
strictly construed (Waters v. Boyd, 
102 S.E. 196, 179 N.C. 180), (2) and 
it has been held that Code Civ. Proc. 
§ 815, relating to submission of con- 
troversy was not repealed by Acts 
(1868-1869) c 76, suspending the code 
in certain cases (Hervey v. Edmunds, 
68 N.C. 243). 


Construction of statutes generally 
see Statutes §§ 563-672. 


18. Stoddard vy. William A. Davis 
Co., 220 P. 115, 38 Idaho 249; Odell v. 
Cromwell, 21 Hun 279, 10 N.Y.Wkly. 
Dig. 273; Finney v. Corbett, 136 S.E. 
878, 193 N.C. 315; Grant v. Newsom, 
81 N.C. 36; Reeder v. Workman, 16 
S.B. 187," 37 S.C. 418. 


[a] Case held not within statute. 
—Where a complaint is filed giving 
jurisdiction, and a stipulation is then 
tiled, treated by the court and parties 
as amending the complaint and rais- 
ing an issue, the case is not an agreed 
case, which has to be submitted with 
the formalities required by the stat- 
ute to give jurisdiction. Bickford v. 
Kirwin, 75 P. 518, 30 Mont, 1. 


19. See statutory provisions. 


fa] In Colorado the supreme court, 
under Code Civ. Proe. c 28, has no ju- 
risdiction of a controversy submit- 
ted without action. People v. Bough- 
ton, 5 Colo. 487. 


[b] In New Jersey, where by 
agreement of counsel a statement of 
the right in controversy and a stipu- 
lation of the facts was presented to 
part I of the supreme court to be 
heard without pleadings under Prac. 
Act (1912) § 22 it was held that such 
section did not authorize the proceed- 
ing, as it amounted to a trial at the 
bar of the supreme court, which was 
not the option permitted by such sec- 
tion, the option being limited to a 
judge authorized to preside at the 
trial of the issues raised by the state- 
ment in the stipulation. William 
Crabb & Co. v. New Jersey Manufac- 
turers’ Casualty Ins, Co., 112 A. 597, 


‘Water Com’rs, 


95 N.J.Law 334. 


20. White v. Clark, 44 P. 164, 111 
Cal. 425; Jones v. Commissioners, 88 
N.C..56; Territory v. Clark, 35 P. 882, 
2 Okl. 82. 


[a] Illustration.—An agreed case 
showing that the right of action of 
one party depends on his right to en- 
ter certain lands under the homestead 
laws of the United States presents a 
question which cannot be the subject 
of an action in the state courts, and 
cannot be entertained. White v. 
Clarke, 44 P. 164, 411 Cal. 425. 


21. Kelley v. Hogan, 74 N.Y.S. 682, 
69 App.Div. 251. 


22. Plumleigh vy. White, 9 Ill. 387. 
23. See Courts § 101. 


24. West Hartford v. Hartford 
Water Com’rs, 36 A, 786, 68 Conn. 323; 
Beeson y. Elliott, 1 Del.Ch. 368; Wein- 


stein v. Douglas, 101 N.Y.S. 251, 51 
Mise, 559. 
25. Gregory v. Perdue, 29 Ind. 66. 


26. Necessity of: 
All facts being distinctly stated see 
“ infra § 6. 
Joining all persons having interest in 
controversy see infra § 5. 


Right to injunction see infra § 11. 
27. See statutory provisions. 


{a] Questions held proper for sub- 
mission.—(1) Whether a vendor has 
a marketable title. Lynch v. Rogers, 
134 N.Y.S. 1071, 150 App.Div. 311. 
(2) Right to remove graves from 
churchyard. Mayo v. Bragaw, 132 S. 
Ee ly od ON. Co 427 CS), interest on 
parties in land under a deed of trust. 
Campbell v. Cronly, 64 S.E. 2138, 150 
N.C. 457, 


28. Cal.—tIn re De Lucca, 79 P. 853, 
146 Cal. 110; White vy. Clark, 44 P. 
164, 111 Cal. 425. 


Conn.—West Hartford v. Hartford 
ee 36 A. 786, 68 Conn. 


N.Y.—Metropolitan Trust Co. of 
City of New York y: State Board of 
Tax Com’rs of New York, 115 N.E. 
1000, 220 N.Y. 344; De Leyer y. Britt, 


tween ‘the parties,?7 and under these provisions 
questions which could not be the subject of an ac- 
tion between the parties cannot be entertained,”* 
nor can a controversy be submitted where the relief 


106 N.E. 57, 212 N.Y. 565; Hanrahan 
v. Terminal Station Commission of 
City of Buffalo, 100 N.E. 414, 206 N., 
Y. 494; Woodruff v. People, 86 N.E. 
562, 193 N.Y. 560; Hobart College v. 
Fitzhugh, 27 N.Y. 130; Denver Tram- 
way Co. v. Bankers’ Trust Co., 167 N. 
Y.S. 750, 180 App.Div. 433; Becker v. 
County of Oneida, 142 N.Y.S. 221, 157 
App.Div. 457. 


N.C.—Bates vy. Lilly, 65 N.C. 232. 


Ohio.—Newark, etc., R. Co. v. Perry 
County Com’rs, 30 Ohio 120. 


seein Ce v. McKenzie, 2 S.C. 


_ ta] No question in difference ex- 
ists between a justice of the peace 
who had issued a seareh warrant 
which had been delivered to the sher- 
iff who had taken no steps to serve 
it and the person against whom the 
warrant was issued, so as to author- 
ize a Submission by them of the ques- 
tion whether the justice had jurisdic- 
tion to receive and file the affidavit 
for the warrant and issue the same. 
oe Dey Lucca, 7908P21853,2146) Cal. 


[b] Where writ of quo warranto is 
abolished and it is provided that the 
remedies heretofore obtainable in that 
form may be obtained by a civil ac- 
tion, a controversy to determine the 
right to an elective office which might 
have been determined in an action: in 
the nature of quo warranto may be 
submitted on an agreed case without 


porae Alexander v. McKenzie, 2 S. 
[c] Mandamus proceeding.—(1) 


Although a mandamus proceeding has 
been held not to be an action within 
a statute providing for the submis- 
sion of controversies without action 
(De Leyer v. Britt, 106 N.E. 57, 212 
N.Y. 565), (2) it has also been held 
that an application for mandamus re- 
quiring the construction of a statute 
may be submitted by agreement with- 
out process (Territory v. Clark, 35 P. 
882, 2 Okl. 82). 


[ad] Claim against other party nec- 
essary.—A mere dispute between 
creditors for the possession of a fund, 
in the hands of the sheriff, raised un- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sought eannot be given,?® nor where the question in 
controversy is the subject of a special proceeding.*® 
The controversy must present a question of law, 
must be real,*? and must be one which can be fol- 
lowed by an effective judgment,?® and not a merely 
colorable dispute suggested in order to have the law 
in the case ascertained,** nor a mere abstract ques- 
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in the ease.?8 


tion presented to get the advice of the court,*® the 


der different executions against the 
same defendant, does not constitute 
Such a case aS may, under the code 
of procedure, be submitted to a judge, 
without a suit between the adverse 
claimants, because no action could be 
brought, the parties having no claim 
one against the other, although they 
both may have claims against the 
sheriff who is not a party to the con- 
troversy. Bates v. Lilly, 65 N.C; 232. 


[e] Where action could not be 
brought within certain period, no con- 
troversy can be submitted within that 
time. Hobart College v. Fitzhugh, 27 
Bak 180: James v. Fennicle, 21 Pa. 

Oo. 3 


29. Cunard Steam-Ship Co. v. Voor- 
his, 11 N.E. 49, 104 N.Y. 525; People 
v. Mutual Endowment, etc., Assoc., 92 
N.Y. 622; Patterson v. Mutual Life 
Assoc., 11 N.Y.S. 636, 58 N.Y.Super. 
290, 19 N.Y.Civ.Proc. 262. 


Dismissal and cancellation see in- 
fra § 11 


30. Henes vy. Henes, 31 N.E. 832, 5 
Ind.App. 100; Metropolitan Trust Co. 
of City of New York v. State Board 
of Tax Com’rs of New York, 115 N.E. 
1000, 220 N.Y. 344; Hanrahan v. Ter- 
minal Station Commission of City of 
Buffalo, 100 N.E. 414, 206 N.Y. 494; 
Woodruff v. Peeple, 86 N.E. 562, 193 
N.Y. 560; Adelphi Homes Co. vy. State 
Tax Commission, 214 N.Y.S. 296, 216 
App.Div. 773; City of Rochester v. 
Rochester Gas & Electric Corporation, 
LGOn IN: ¥S2* 122955 298 App sDiv....9 73; 
Buffalo v. Mackay, 15 Hun (N.Y.) 204. 


[a] Claims against decedents’ es- 
tates, the filing and allowance of 
which are governed by a special stat- 
ute, cannot be adjusted by submis- 
sion of controversy. Henes v. Henes, 
31 N.E. 832, 5 Ind.App. 100. 


[b] Where right to salary depend- 
ed on right to public office, and the 
right to public office could only be 
tried in an action in the name of the 
people, the submission of a controver- 
sy by a city as to which of the two 
defendants was entitled to the office 
of health physician, in order that it 
might pay him the salary, could not 


be had. Buffalo vy. Mackay, 15 Hun 
(N.Y.) 204. 
31. Cerf v. Diener, 104 N.E. 126, 


210 N.Y. 156; New York Tel. Co. v. 
Siegel-Cooper Co., 96 N.H. 109, 202 N. 
Y. 502, 36 L.R.A.N.S. 560; Bradley v. 
Crane, 94 N.E. 359, 201 N.Y. 14; Marx 
v. Brogan, 81 N.E. 231, 188 N.Y. 431, 
11 N.Y.Ann.Cas. 145, 39 N.Y.Civ.Proc. 
273; Clark v. Wise, 46 N.Y. 612; Drei- 
ser v. John Lane Co., 171 N.Y.S. 605, 
183 App.Div. 773; Werner v. Wheeler, 
127 N.Y.S. 158, 142 App.Div. 358. 


Inferences of fact see infra § 14. 

32. Cal.—In re De Lucca, 79 P. 
853, 146 Cal. 110. 

Ind.—Witz v. Dale, 27 N.E. 498, 129 
Ind. 120. 

N.Y.—Hanrahan v. Terminal Sta- 
tion Commission of City of Buffalo, 
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100 N.E. 414, 206 N.Y. 494; Bloom- 
field v. Ketcham, 95 N.Y. 657, 5 N.Y. 
Civ.Proc. 407; Kelley v. Hogan, 74 N. 
Y.S, 682, 69 App.Div. 251; Troy Waste 
Mfg. Co. v. Harrison, 26 N.Y.S. 109, 
73. Hun 528; Williams v. Rochester, 
2 Lans. 169; Van Sickle v. Van Sickle, 
8 How.Pr. 265. 


N.C.—Burton v. Realty Co., 125 S. 
EK. 3,'188 N.C. 473. 


Pa.—Berks County v. Jones, 21 Pa. 
413; Forney v. Huntingdon, 6 Pa.Su- 
per. 397; Danville Borough v. Weav- 
er, 17 Pa.Co. 17; Mudey v. Schuyl- 
kill County, 2 Leg.Ree. 178; Dunn v. 
Meixell, 1 LehighVal.L.R. 168; Wash- 
Pe Baldwin, 10 Phila. 472, 30 Leg. 

nt. A 


R.I.—In re Champlin, 23 A. 25, 17 
R.I. 512; Greene, Petitioner, 23 A. 29, 
17 RI 509° 


[a] Where same attorney prepared 
statement and briefs of both parties, 
a decision of the general term in a 
controversy Submitted on an agreed 
statement under Code Civ. Proc. § 
1279, which provides: for such submis- 
sion, in good faith, of a real contro- 
versy, for the purpose of determining 
the rights of the parties, will be set 
aside, as not of the independent char- 
acter contemplated by the _ code. 
Wood v. Nesbitt, 19 N.Y.S. 423, 64 


[b] Case must involve adversary 
claims.—Pub. Laws (1876), c. 563, § 
16, which provides that any persons 
intereste@ in any question of the con- 
struction of any statute may concur 
in stating such question to the su- 
preme court, and court of common 
pleas, in the form of a special case 
for. the opinion of such court, etc., 
does not authorize the rendition of 
an opinion as to the construction and 
constitutionality of a statute on the 
petition of persons who are not par- 
ties to a case involving adversary 
claims for decision. In re Champlin, 
eT NR ai Wy (tel 3 oat Gs Ip 


[c] Controversy held to be real 
within meaning of statute.—W hether 
a foreign railway corporation author- 
ized to extend its road into Pennsyl- 
vania falls within the class of com- 
panies incorporated by or under any 
law of Pennsylvania and is subject 
to the tax imposed on such compa- 
nies presents a real _ controversy. 
Com. y. Cleveland, etc., R. Co., 29 Pa. 
370. 

{[d] Punishable as contempt.—Any 
attempt to obtain the opinion of the 
court on a question of law, through 
the instrumentality of a mere sup- 
posititious case, is reprehensible, and 
the parties offending may be punish- 
ed for a contempt of court. Wash- 
hurn v. Baldwin, 10 Phila, (Pa.) 472, 
30 Leg.Int. 21. 


33. Hanrahan yv. Terminal Station 
Commission of City of Buffalo, 100 N. 
BE. 414, 206 N.Y. 494; Cunard Steam- 
ship Co. v. Voorhis, 11 N.E. 49, 104 N. 
Y, 525; Hobart College y. Fitzhugh, 
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decision of which will not terminate the contro- 
versy between the parties,?* and by which only a 
preliminary question will be settled, leaving the 
merits undecided ;** 
tain a question of law presented by agreement of 
the parties, but which does not arise out of the facts 


and the court will not enter- 


27 N.Y. 130; Denver Tramway Co. v? 
Bankers’ Trust Co., 167 N.Y.S. 750, 
180 App.Div. 433; Becker v. County 
of Oneida, 142 N.Y.S. 221, 157 App. 
Div. 457; Rogerson v. Lumber Co., 48 
S.E. 648; 136 N.C. 269; Newark, etc., 
R. Co. v. Perry County Com’rs, 30 
Ohio 120. 


[a] Interrogatories.—Parties who 
differ as to the law of their case have 
no right to propound interrogatories 
to the court on a case agreed, in re- 
spect thereto. Burton y. Realty Co., 
125 S.B. 3, 188 N.C. 473; Herring v. 
Herring, 104 S.E. 363, 180 N.C. 165; 
Roberson v. Lumber Go., 48 S.E. 648, 


136 N.C. 269; McKethan vy. Ray, 71 
N:Co66: 
{b] It is no part of duty of court 


to advise attorneys as to the construc- 
tion of documents, but only when the 
controversy arises out of some act 
done or threatened, which the court 
would relieve a party from, or pre- 
vent. Denver Tramway Co. v. Bank- 
ers’ Trust Co., 167 N.Y.S. 750, 180 App. 
Div. 433. i 


Dismissal and cancellation see in- 
traces ii: 


34 Berks County vy. Jones, 21 
Pa. 413; Forney v. Huntingdon, 6 
Pa.Super. 397; James vy. Fennicle, 
21 Pa.Co. 91; Mudey vy. Schuylkill 
County, 2 Leg.Ree, (Pa.) 178; Dunn 
ahoieell, 1, LehighVal.L.R. (Pa.) 
168. , 


35. Metropolitan Trust Co. of City 
of New York v. State Board’ of Tax 
Com’rs of New York, 115 N.E. 1000, 
220 N.Y. 344; Hanrahan vy. Terminal 
Station Commission of City of Buffa- 
lo, 100 N.E. 414, 206 N.Y. 494; Peo- 
ple v. Mutual Endowment, etc., As- 
soc., 92 N.Y, 622; Becker v. County 
of Oneida, 142 N.Y.S. 221, 157 App.Div. 
457; Clapp v. Guy, 52 N.¥.S)- 33) 031 
App.Div. 535; Troy Waste Mfg. Co- 
v. Ilarrison, 26 N.Y.S. 109, 73 Hun 
528; James v. Fennicle, 21 Pa.Co. 91; 
Pittsburgh v. Allegheny, 1 Pittsb. 
(Pa.) 97. And see cases infra note 
6. 


36. Capen v. Washington Ins. Co., 
12 Cush. (Mass.) 517; Woodruff v. 
People, 86 N.E. 562, 193 N.Y. .560; 
Hobart College v. Fitzhugh, 27 N.Y. 
130; Newark, etc., R. Co. y. Perry 
County Com’rs, 30 Ohio 120. ~— 


[a] Remedy is not intended to 
enable parties to use court as adviso- 
ry in their cases, but is intended as 
a convenient form of submission of 
a controversy on an agreed state of 
facts for the judgment of the court 
as in a civil action, which would have 
the same force and effect on the case 
agreed on that it would have if the 
case had gone through the ordinary 
course of a civil action. Newark, 
ete., R. Co. v. Perry County Com’rs, 
30 OhioSt. 120. 


37. Austin v. Wilson, 7 Mass. 205. 


38. Smith v. Cudworth, 24 Pick. 
(Mass.) 196; Blair y, Illinois State 
Bank, 8 Mo, 313. 


680 [60 C.J.] 


[§ 5] With the exception of persons not sui ju- 
ris,#° all persons and corporations, including mu- 
nicipal corporations, having any matter in contro- 
versy, may agree to its submission.*: However, the 
submission can be made only by persons to be af- 
fected by the judgment,*? or by their attorneys.** 
When it appears that an infant is legally interest- 
‘ed,** or a third person is interested in the result 
who has not been made a party,*® or when a neces- 
sary party to the complete determination of the 
controversy is lacking,*® the submission will be dis- 
The court cannot direct additional par- 
ties to be made in invitum to cure the defect,*® and 
it has been held that an order by which a third per- 
son is made a party to an agreed case without his 


missed.** 


SUBMISSION OF CONTROVERSY, 


V. PARTIES?*® 


that involved in 


[§§ 5-6 


consent is without authority of law,*® and that all 
the proceedings thereunder are coram non judice.°° 
Although it has been held that, where the decision 
of a controversy submitted will indirectly affect per- 
sons other than the parties and property other than 


the submission, the court, will be 


very careful to insist on the observance of all the 
forms of law intended to prevent the submission of 
any but real controversies ;°! it has also been held 
that, if the demand is genuine, an agreed case will 
not be considered fictitious merely because it is so 
worded as to ignore the rights of third persons.°? 


Designation of parties. On a submission of con- 
troversy the parties should be designated as plain- 
tiffs and defendants.*# 


VI. REQUISITES OF SUBMISSION 


[§ 6] A. In General. The submission must con- 
tain an agreement as to the facts which are admit- 
ted,®+ for the court cannot be required to take the 


evidence in a case and ascertain the facts from the 


39. Parties to actions generally 
see Parties 47 C.J. p 1. 


40. Goodrum v. Buffalo, 162 F. 817, 
89 C.C.A. 525 [aff 104 S.W. 942, 
Ind.T. 711]; Lathers v. Fish, 4 Lans. 
(N.Y.) 213; Petition of Rossi, 146 
A. 406, 50 R.I. 147. 


41. West Chicago Park Com’rs v. 
Riddle, 91 N.E. 1060, 245 Ill. 168. 


42. Bailey v. Johnson, 54 P. 80, 121 
Cal. 562; Dickinson v. Dickey, 76 N. 
Y. 602; Condit v. Manischewitz, 221 
N.Y.S. 371, 220 App.Div. 366. 


[a] “ax collector may not submit 
agreed ease involving validity of tax, 
since the county, and not the tax col- 
lector, is a party to such question. 
Bailey v. Johnson, 54 P. 80, 121 Cal. 
562. 


43. Farwell v. Sturges, 46 N.H. 
189, 165 Ill. 252; Booth v. Cotting- 
ham, 26 N.E. 84, 126 Ind. 431; Whit- 
comb v. Kephart, 50 Pa. 85; 
Gilbert, 8 Serg.&R. (Pa.) 567; 
Beil v. Shive, 17 Phila. (Pa.) 104; 
Wilmington Miils Mfg. Co. v. Gard- 
ner, 2 Wkly.N.C. (Pa.) 486. 


[a] Warrant of attorney to appear 
in action and confess judgment there- 
in is a sufficient authority to an at- 
torney to agree to an amicable action. 
Van Beil v. Shive, 17 Phila. (Pa.) 104. 


44. - Coughlin y. Fay, 22 N.Y.S. 1095, 


68 Hun 521; Baumgrass v. Brickell, 
7 N.Y.St. 685, 44 Hun 626; Lathers v. 
Fish, 4 Lans. (N.Y.) 213; Fisher v. 
Stilson, 9 Abb.Pr. (N.Y.) 33; Peti- 


tion of Rossi, 146 A. 406, 50 R.I. 147. 
See also Angell v. Angell, 67 A. 325, 
28 R.1. 330 (holding that, under the 
statute providing that parties having 
adversary interests in any question 
of the construction of a will may con- 
eur in stating the question in the 
form of a special case, a petition, 
seeking the determination of ques- 
tions under a trust deed and will, is 
insufficient where two of the respond- 
ents are minors and nonresidents 
stated to be under’ guardianship, 
it not appearing that they have a le- 
gal guardian within the state, where 
two other parties are nonresidents, 
where none has signed the petition 
in person, and there is no showing 
of authority to anyone to sign in the 


parties’ behalf). 
Signing of submission see infra § 6. | 


45. St. Louis Smelting, etc., Co. v. , 
Kemp, 103 U.S. 666, 26 L.Ed. 318; 
Hodgdon vy. Darling, 61 N.H. 582; Ho- 
bart College vy. Fitzhugh, 27 N.Y. 130 
[app and foll Davin v. Davin, 94 N.Y. 
S. 281, 105 App.Div. 580]; Marsh v. 
Exempt Firemen’s Benev. Fund Ass’n 
of Twenty-Third Ward, 128 N.Y.S. 
997, 144 App.Div. 887; Doyle v. John 
E. Olson. Realty Co., 116 N.Y.S. 834, 
132 App.Div. 200; Heasty v. Lambert, 
90 N.Y.S. 595, 98 App.Div. 177; Kel- 
ley v. Hogan, 74 N.Y.S. 682, 69 App. 
Div. 251; Woodruff v. Oswego Starch 
caeuaty: 74 N.Y.S. 448, 66 App.Div. 
617. 


46. Bailey v. Johnson, 54 P. 80, 121 
Cal. 562; Kennedy v. New York, 79 N. 
Y. 361; Dickenson y. Dickey, 76 N.Y. 
602; Condit v. Manischewitz, 221 N.Y. 
8.371, 220 App.Div. 366; Lanier v. 
Taylor, 174 N.Y.S. 346, 186 App.Div. 
270; Security Trust Co. of Rochester 
v. Campbell, 171 N.Y.S. 24, 184 App. 
Div. 961; Gallagher v. American Sav- 
ings Bank, 152 N.Y.S, 328, 167 App. 
Div. 925; Des Caso v. Stiles, 147 N.Y. 
S. 9, 161 App.Div. 871; Schreyer vy. 
Arendt, 82 N-:Y.S. 122, 83 App.Div. 
335; Fisher v. Wilcox, 28 N.Y.S. 327, 
77 Hun 208; Baumegrass v. Brickell, 7 
N.Y.St. 685, 44 Hun 626; Wavle v. 
Tuttle, 23 Hun 144, 11 N.Y.Wkly.Dig. 
186; Wagoner v. Saintsing, 114 S.R. 
3138, 184 N.C. 362; Waters v. Boyd, 102 
S.E. 196, 179 N.C. 180; In re Guild, 65 
A. 605, 28 R.I. 88. 


[a] MDlustration.—In the submis- 
sion of an action without controversy 
by plaintiff, claiming fee-simple title 
under deed, and defendants, her chil- 
dren, claiming that they are tenants 
in common thereunder, whether the 
language in the warranty can be con- 
strued aS a conveyance of the re- 
mainder to defendants cannot be ad- 
judicated, unless the heirs of the 
grantor in the deed are before the 
court. Waters v. Boyd, 102 S.E. 196, 
179 N.C. 180. 


47. 
$21. 


48. Waters v. Boyd, 102 S.E. 196, 
179 N.C..180. 


Dismissal generally see infra 


testimony which is thus admitted,®* and all the facts 
agreed on must be distinetly stated, and not left to 
inference,®*® so that the court may have nothing to 


49. Potter v. Talkington, 59 P. 362, 
6 Idaho 649. 


50. Potter v. Talkington, supra. 


51. Bloomfield vy. Ketcham, 95 N.Y. 
657, 5 N.Y.Civ.Proc. 407. 


raid aes of submission see infra 
52. 
204, 


53. Matter of Yerks, 89 N.Y.S. 869, 
97 App.Div. 632. 


54, Woodman v. Eastman, 10 N.H. 
359; - Clark v. Wise, 46 N.Y. 612; 
Begen v. Curtis, 80 N.Y.S. 929, 81 App. 
Div. 91; Newark, ete., R. Co. v. Perry 
County Com’rs, 30 OhioSt. 120; Na- 
tional Trust Co., Ltd. v. Dominion. 
Copper Co., 14 B.C. 190. 


acum Woodman v, Eastman, 10 N.H. 


56. Mass.—Phelps v. Phelps, 14 N. 
E. 625, 145 Mass. 416, 


by Miers epee v. Moore, 17 Mo.App. 


N.Y.—Lafrinz v. Whitney, 134 N.B, 
852, 233 N.Y. 107; Stern v. Shoninger 
Bros., 177 N.Y.S. 271, 188 App.Div. 
986; Lanier v. Taylor, 174 N.Y.S. 346, 
186 App.Div. 270; Doyle v. John BE. 
Olson Realty Co., 116 N.Y.S. 834, 132 
App.Div. 200; Kelly v. Kelly, 76 N.Y.S. 
558, 72 App.Div. 487. 


N.C.—Sedbury v. Southern Express 
Co., 79 S.E. 286, 164 N.C. 363; Moore 
v. Hinnant, 87 N.C. 505, 


Ohio.—Newark, etc., R. Co. v. Perry 
County Com’rs, 30 Ohio 120. 


Pa.—Schuylkill County v. Shoener, 
55 A. 791, 205 Pa. 592; Loux v. Fox, 33 
A. 190, 171 Pa. 68; Hazelbaker v. 
Clipper Coal, Co., 27 A. 1051, 158 Pa, 
393; Com, v. Howard, 24 A 308, 149 
Pa. 302; Kinsley v. Coyle, 58 Pa. 461; 
Berks County v. Pile, 18 Pa. 493; 
Strouse v. Nye, 53 Pa.Super. 304: 
Bertram v. Petrovsky, 49 Pa.Super. 
426; Staten Island Rapid Transit Ry. 
Co. v. Hite, 41 Pa.Super. 527; Rock- 
well vy. Warren County, 34 Pa.Super. 
584; James v. Fennicle, 21 Pa.Co. 91; 
Washburn v. Baldwin, 10 Phila. 472, 
30 Leg.Int. 21; Lippincott v. Ledyard, 
8 Phila. 18. 


State v. Wilson, 2 Lea (Tenn.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 6] 


do but pronounce the law arising out of them.57 A 
controversy submitted for the opinion of the court 
containing mere evidence of facts is insufficient.*§ 
The agreement of facts must show the kind of ac- 
tion,®® and a cause of action,®® jurisdiction of the | 
court over the parties,®! the relief sought,®? and the 
general nature of the judgment to be entered,® al- 


Va.—James v. McWilliams, 6 Munf. 
(29 Va.) 301. 


[a] Must enable court to render 
proper judgment.—The facts agreed 
on must be such as will enable the 
court to render the proper judgment. 
Dickenson yv. Dickey, 76 N.Y. 602. 


[b] Imperfect and inconclusive 
statement.—A case cannot be submit- 
ted on a statement of facts imperfect 
and inclusive in itself, with an agree- 
ment that, if, on any facts, plaintiff's 
case can be maintained, the case may 
be referred to a master or assessor 
to determine whether such vital facts 
exist. Phelps v. Phelps, 14 N.E. 625, 
145 Mass, 416. 


[ec] Agreed statements held insuf- 
ficient.— (1) Where a controversy over 
the construction of a will was submit- 
ted under the statute, the submission 
is insufficient, where the ultimate fact 
of testator’s intention in making the 
will is not stipulated, and such facts 
cannot be legally inferred from the 
stipulated facts. Lanier v. Taylor, 
174 N.Y.S. 346, 186 App.Div. 270. (2) 
Where, after a jury have been sworn 
and testimony introduced, counsel 
enters into a collequy, which results 
in the withdrawal of a juror and an 
understanding by the judge that he is 
to pass on the whole subject matter 
“under the pleadings, evidence, and 
admissions in this case,” the subse- 
quent findings of fact, conclusions of 
law, and judgment by the court are 
wholly invalid, inasmuch as_ the 
agreement is bad as a case stated, 
and cannot be sustained as a submis- 
sion under the statute. Union Sav- 
ings Bank v. Fife, 101 Pa. 388; Bert- 
ram v. Petrovsky, 49 Pa.Super. 426. 
(3) Where plaintiff alleged dispute 
and asked determination, and defend- 
ants demurred, both parties did not 
“agree upon a case,’ within the stat- 
ute, relative to submission to court of 
agreed case. N. Jacobi Hardware Co. 
v. Jones Cotton Co., 124 S.E. 756,°188 
N.C. 442. 


[d] Issue must be decided in ac- 
tion.— Unless facts be stated :from 
which a legal conelusion can be drawn, 
the issue is one which must be pre- 
sented and decided in an action and 
not in a statutory proceeding of this 
character. Lafrinz v. Whitney, 134 N. 
Oe OOIN ALE OS. 0 


[e] Agreed case in ejectment, ad- 
mitting lease, entry, and ouster, suf- 
ficiently admits that all of defendants 
are in possession of the land in con- 
troversy. Mooberry v. Marye, 2 Munf. 
(16 Va.) 453. 


57. Ford v. Buchanan, 2 A. 339, 111 
Pa. 31; Holmes v. Wallace, 46 Pa. 
266; Strouse v. Nye, 53 Pa.Super. 
304; Bertram v. Petrovsky, 49 Pa. 
Super. 426; Com. v. Baum, 1 Lehigh 
Wale eaCea St ROY all. Ver 
pes, 2 Munf. (16 Va.) 479. 


[a] Remedy is not intended to em- 
brace issues where any dispute of 
fact ig involved, but is confined to 
causes depending wholly on questions 
of law. Marx v. Brogan, 81 N.E. 231, 
188 N.Y. 431, 11 N.Y.Ann.Cas. 145, 39 
N.Y.Civ.Proc. 273. 

58. Burr v. Des Moines R., etc., Co., 


1 Wall. (U.S.) 99, 17 L.Ed. 561; Pow- 
ers v. Provident Say. Inst., 122 Mass. 


SUBMISSION OF CONTROVERSY 


essary. °# 


443; Pray v. Burbank, 11 N.H. 290; 
Union Sav. Bank v. Fife, 101 Pa. 388; 
Diehl v. Ihrie, 3 Whart. (Pa.) 143 
[cit and app Holmes v. Wallace, 46 
Pa. 266]; Lippincott v. Ledyard, 8 
Phila, (Pa.) 18. 


“The statement must be sufficient 
in itself, without inferences or com- 
parisons, or balancing of testimony, 
or weighing evidence, to justify the 
application of the legal principles 
which must determine the case. It 
must leave none of the functions of 
a jury to be discharged by this court, 
but must have all the _ sufficiency, 
fullness, and perspicuity of a special 
verdict. If it necessarily requires 
of the court to weigh conflicting testi- 
mony, or to balance: admitted facts, 
and deduce from these the proposi- 
tions of fact on which alone a legal 
conclusion can rest, then it is not 
such a statement as this court can act 
upon.’ Burr v. Des Moines R. etc., 
ee 1 Weadlse CURS2) 299241 0251 Je: Nid: 


[a] Where evidence is given in- 
stead of facts, it has been held that 
the court will treat the case as in 
the nature of a demurrer to evidence 
in which it may draw every inference 
against the party demurring which 
a party may reasonably draw. Ament 
v. Sarver, 2 Grant (Pa.) 34. 


ok Berks County v. Jones, 21 Pa. 


60. Templeton v. Board of Com’rs 
of Newton County, 89 N.E. 880, 173 
Ind. 226 [transf. 89 N.E. 410, 44 Ind. 
App. 381]; Day v. Day, 100 Ind. 460; 
Gregory v. Perdue, 29 Ind. 66; Henes 
v. Henes, 31 N.E. 832, 5 Ind.App. 100; 
Clapp v. Guy, 52 N.Y.S: 33, 31 App. 
Div. 535; Waters v. Boyd, 102 S.E. 
196, 179 N.C. 180; Berks County v. 
Jones, 21 Pa. 413; Pittsburgh v. Al- 
legheny, 1 Pittsb. (Pa.) 97. 


[a] Question of difference.—The 
facts stated must show a question of 
difference between the parties on the 
point presented for decision. People 
v. Mutual Endowment, etc., Assoc., 
92 N.Y. 622. 


[b] Agreement held not to show 
cause of action.—In submission of 
an action without controversy by a 
plaintiff claiming fee-simple title un- 
der a deed, and defendants, her chil- 
dren, claiming that they are tenants 
in common thereunder, an agreed 
statement of facts, setting out, among 
other things, that plaintiff had made 
a sale of the land, but that the pur- 
chaser refused to accept the deed be- 
cause of defendants’ claim, did not 
show a cause of action against de- 
fendants. Waters v. Boyd, 102 S.E. 
196, 179 N.C. 180. 


61. Forney v. Huntingdon, 
Super. 397. 


62. Central City Water Co. v. Kim- 
ber, 1 Colo. 475; Rockingham County 
Vv. (Brown, 795A. 690,176 N.H. 1d71; 
Connecticut Valley Lumber Co. vy. 
Monroe, 52 A. 940, 71 N.H. 473; Wood- 
ruff v. People, 86 N.K. 562, 193 N.Y. 
560; Matter of Yerks, 89 N.Y.S. 869, 
97 App.Div. 632. 


‘Tt is not advisable for the court 
upon such a case, unassisted by brief 
or argument from either side, to 
seek to discover the questions of law 
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though a prayer for judgment has been held’ unnec- 
A controversy submitted which fails to 
recite that it is submitted to the court for its opinion 
on the law, and that it is requested to render judg- 
ment in accordance therewith, gives the- court no 
jurisdiction to render judgment;°*® and if the case 
agreed is such that the court cannot render judg- 


that may be involved and to decide 
them, in the absence of any intima- 
tion what disposition Shall be made of 
the case, or what effect such a deci- 
sion is expected to have upon the de- 
termination of the controversy.” 
Rockingham County v. Brown, supra. 


[a] Claim of each party should be 
set forth in the nature of a prayer 
for judgment. Matter of Yerks, 89 
N.Y.S. 869, 97 App.Div. 632. 


Amendment so as to include relief 
demanded see infra § 15. 


63. Stoddard v. William A., Davis 
Co., 220 P. 115, 38 Idaho 249; Wood- 
ruff v. People, 86 N.H. 562, 193 N.Y. 
560; Denver Tramway Co. v. Bank- 
ers’ Trust Co., 167 N.Y.S. 750, 180 App. 
Div. 433; Marshall v. Hayward, 73 
N.Y.S. 592, 67 App.Div. 137; Wil- 
liams v. Rochester, 2 Lans. (N.Y.) 
169; Rush Fp. v. Schuylkill County, 
100 Pa. 356; Berks County v. Pile, 18 
Pa. 493; Morgan v. Mereer County, 8 
Pa.Super. 96, 42 Wkly.N.C. 536; Forn- 
ey v. Huntingdon, 6 Pa.Super. 397. 


[a] Sum for which judgment to 
be entered.—(1) Where the parties to 
a case stated neglect to ascertain 
the sum for which judgment is to be 
entered in the event of an opinion 
favorable to plaintiff, the court should 
refuse to proceed to argument until 
tthe case is perfected, and if the par- 
ties refuse to amend, the case stated 
should be set aside. Rush Tp. v. 
Schuylkill County, 100 Pa. 356. (2) 
The amount of the judgment, when 
requisite, or a mode by which it 
can be liquidated, should be included 
in the submission of the case. Berks 
County v. Pile, 18 Pa. 493. (3) But if 
a case is Submitted in which the dam- 
ages are not fixed or an assignment 
thereof provided for, the judgment, 
if for plaintiff, will be for nominal 
damages only. McAneaney v. Jewett, 
10 Allen (Mass.) 151. 


[b] Cannot agree as to own judg- 
ment.—A submission is not allowed 
which propounds certain interroga- 
tories to the court, not decisive of the 
proper judgment to be rendered on the 
facts stated, and then fixes the judg- 
ment to be rendered as they shall be 
answered; and the court is not: re- 
quired to answer such questions, par- 
ticularly where the effect of the an- 
swers would be to foreclose the rights 
of other parties who cannot be heard, 
although itt may lead to a settlement 
of the controversy between the par- 
ties to the submission. Wood vy. 
Squires, 60 N.Y. 191. . 


64. Williams v. Iredell County 
Com’rs, 43 SE. 896, 132 N.C. 300 
(holding that the court may enter any 
judgment to which the party is en- 
titled). 


65. Stoddard v. William A. Davis 
Co., 220 P. 115, 38 Idaho 249; Tyson 
v. Western Nat. Bank, 26 A. 520, 77 
Md, 412, 23 L.R.A. 161; Marshall v. 
Hayward, 73 N.Y.S. 592, 67 App.Div. 
137; Morgan v. Mercer County, 8 Pa. 
Super. 96, 42 Wkly.N.C. 536; Schona- 
work vy. Schuylkill County, 5 Pa.Co. 


[a] Where case stated does not 
stipulate for judgment, none will be 
entered. Schonawolff v. Schuylkill, 
5=Pa.Co,. 329. 
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ment either for plaintiff or for defendant, as the 
court might conclude the law to be for the one or 
the other, the case agreed is defective, and the court 
will refuse to render any judgment and will proceed 
with the case as if no such agreement had been en- 
The court will dismiss a case agreed 
to by the parties when the agreed statement of facts 
is incomplete,*? or where an essential fact is in 
dispute,*’ or when, through some fraud, accident, 
mistake, or misapprehension, the statement embraces 
matters which did not exist,®® or does not contain 
all the facts which did exist at the time, and which 
are material to effectuate the rights and objects of 
the parties,*° or by which the claim of either party 


tered into.®& 


ean be verified." 
Signature.‘ 


Under some statutes7® it has been 
held that in the case of natural parties the agree- 


66. ‘Zarkowski v. Schroeder, 69 N, |S. 598, 72 App.Div. 493; Clapp v. Guy, 


Y.S. 893, 60 App.Div. 457; Stockton 
v. Copeland, 23 W.Va, 696. 
[a] Tlustration.—Where, on sub- 


an agreed 
statement of facts provided that, if 
the court should find for defendant, 
judgment should be entered for him, 
subject ito any writ of error to which 
plaintiff might be entitled, but if 
the court should find the law for 
plaintiff, no judgment should be en- 
tered, but the case should then be 
tried by the jury, and that defendant 
might rely on any defense he might 
legally set up or prove, and the agreed 
facts should not be used by either 
party against the other, this was not 
a submission of controversy, and the 
court should have set it aside as a 
nullity. Stockton v. Copeland, 23 W. 
Va. 696. 

67. Mass.—Gallagher v. Hathaway 
Mfg. Corp., 48 N.E. 844, 169 Mass. 
578; Old Colony R. Co. v. Wilder, 137 
Mass, 536. 


Mo.—Gage v. Gates, 62 Mo. 412; 
Hughes v. Moore, 17 Mo.App. 148. 


N.1.—Henniker v. Hopkinton, 18 N. 
H. 98; Pray v. Burbank, il N.H. 290. 


N.Y.—Rushing v. Commercial 
Casualty Ins. Co., 167 N.E. 450, 251 
N.Y. 302; Clark v. Wise, 46 N.Y. 612; 
Yokohama Specie Bank v. Chinese 
Merchants’ Bank, 219 N.Y.S. 732, 219 
App.Div. 256; Waitt Investing Co. v. 
Robbins, 184 N.Y.S. 469, 194 App.Div. 
883; Begen v. Curtis, 30 N.Y.S. 929, 
81 App.Div. 91. 


Ohio.—Newark, etc., R. Co. v. Per- 
vy County Com’rs, 30 Ohio 120. 


“Tf there be any ambiguity, any 
omission of facts necessary to a re- 
covery, any substantial lack of clear- 
ness and certainty on material points, 
the judgment cannot be allowed to 


stand.’ Gage v. Gates, 62 Mo. 412, 
416 [quot Hughes v. Moore, 17 Mo. 
App. 148]. 


Dismissal where statement of facts 
too imperfect for court to proceed to 


judgment see infra § 11. 


68. Ford v. Buchanan, 2 A. 339, 111 
Dede ee ls 


69. Heywood v. Wingate, 14 N.H. 
73. 

70. Mass.—Old Colony R, Co. v. 
Wilder, 137 Mass. 536. 


Mo.—Gage v. Gates, 62 Mo. 412; 
Hughes v. Moore, 17 Mo.App. 148. 


N.H.—Heywood v. Wingate, 14 N. 
H. 73. 
N.Y.—Robinson v. Spencer, 76 N.Y 


52 N.Y.S. 33, 31 App-Div. 535. 
N.C.—Isbell v. Stone, 14 N.C. 410. 


B.C.—National Trust Co., Ltd., .v. 
Dominion Copper Co., 14 B.C. 190. 


71. Zarkowski v. Schroeder, 69 N. 
Y.S. 893, 60 App.Div. 457. 


72. Persons who may make affida- 
vit required by statute see infra § 7. 


73. See statutory provisions. 


74. Salamanca v. Cattaraugus 
County, 30 N.Y.S.. 790, 81 Hun 282; 
Bradford v. Buchanan, 17 S.E. 501, 
39 S.C. 237; Reeder v. Workman, 16 
S-BUS G87, S.C.c4136 


[a] Attorney representing county 
has been held to have no authority to 
submit a caSe under the statute. Sal- 
amanca v. Cattaraugus County, 30 
N.Y.S. 790, 81 Hun 282 


75. Angell v. Angell, 67 A. 325, 28 
RI. 330. 


76. See statutory provisions. 


77. U.S.—Goodrum v. Buffalo, 162 
F. 817, 89 C.C.A. 525 [aff 104 S.W: 942, 
, inde bea 


Cal.—In re De Lucca, 79 P. 853, 146 
Cal. 110; White v. Clarke, 44 P. 164, 
111 Cal. 425. 


Ind.—Witz v. Dale, 127 N.E. 498, 129 
Ind. 120; Godfrey v. Wilson, 70 Ind. 


_N.Y.—Troy Waste Mfg. Co. v. Har- 
rison, 26 N.Y.S. 109, 73 Hun 528. 


N.C.—Waters v. Boyd, 102 S.H. 196, 
tae eat 180; Grant v. Newsom, 81 


Okl.—Johnson v. Cameron, 
1055, 2 Okl. 266. 


S.C.—Reeder v. Workman, 16 S.E. 
LST e387 SiCy 41'8s 


{a] Affidavits held insufficient.— 
(1) An affidavit that the controversy 
between them is genuine and is sub- 
mitted to the court to determine the 
rights of the parties. Waters v. 
Boyd, 102 S.H. 196, 179 N.C. 180. (2) 
An affidavit that the statement of the 
case is a real controversy and that 
the contention is in good faith. White 
v. Clarke, 44 P. 164, 111 Cal. 425. (3) 
An affidavit stating that the proceed- 
ing is in good faith to determine the 
rights of the parties without stating 
that the controversy is real. Gooa- 
rum’ Vv. Buffalo, 162 F. 817, 89 C.C.A. 
525 [aff 104 S.W. 942, 7 Ind.T. 711}. 


[b] Agreement considered as 
agreed statement of evidence absent 
affidavit.—Where, in an action in 
which pleadings are filed, an agreed 
case is submitted, but the affidavit re- 
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ment for submission must be signed by the parties, 
and not by the attorneys, to give the court jurisdic- 
tion,7* or, if signed by the attorneys, there should 
be such evidence of authority so to represent the 
party as to prevent any question arising in the fu- 
ture as to the authorized representation of the par- 
ties before the court.*° 


[§ 7] B. Affidavit of Reality of Controversy. It 
is provided by statutes relating to the submission 
of a controversy without action that the agreed case 
must be supported by an affidavit that the contro- 
versy is real and the proceeding in good faith to 
determine the rights of the parties,7® and such re- 
quirement must be strictly followed,77 and cannot 
be waived by the parties.** 
essary to confer jurisdiction on the court,’® and, 
if not made, the decision of the court is not a judg- 


Such affidavit is nec- 


quired by such statute is not filed, 
the agreement can be regarded at 
most aS an agreed statement of evi- 
dence, and if such evidence fails to 
sustain the material allegations of 
the complaint, the judgment must be 
for defendant. Manchester v. Dodge, 
57 Ind. 584. 


78. Weinstein v. Douglas, 101 N.Y. 
S. 251, 51 Mise. 559. 

Estoppel or waiver by submission 
see infra § 10. 

79. U.S.—Goodrum vy. Buffalo, 162 
F.817, 89 C.C.A, 525 [aff 104 S.W. 942, 
T InG LT TAL: 

Cal.—White v. Clarke, 44 P. 164, 111 
Cal. 425. 

Idaho.—Stoddard v. William A. Da- 
vis Co., 220 P. 115, 38 Idaho 249. 


Ind.—Geisen v. Reder, 51 N.E. 353, 
1060, 151 Ind. 529; Shelbyville v. Phil- 


lips, 48 N.E. 626, 149 Ind. 552; Myers 
v. Lawyer, 99 Ind. 237; Manchester 
v. Dodge, 57 Ind. 584; Sharpe v. 


Sharpe, 27 Ind. 507. 


Iowa.—Robinson v. Bruce Rent-A- 
Ford Co., 215 N.W. 724, 205 Iowa 261, 
61 A.L.R. 851; Keeline v. Council 
Bluffs, 17 N.W. 668, 62 lowa 450. 


Ky.—Canaday v. Hopkins, 7 Bush 
ue Jones v. Hoffman, 18 B:Mon. 


N.Y.—Egan v. Board of Education 
of City of New York, 123 N.Y.S. 1025, 
68 Misc. 347; Weinstein v. Douglas, 
101 N.Y.S. 251, 51 Misc. 559; Pollock 
v. Platt, 97 N.Y.S. 990, 49 Misc. 635; 
Lax v. Fourteenth St. Store, 97 N.Y.S. 
396, 49 Misc. 627; Scheinholtz v. Platt, 
127 N.Y.S. 313; Herz v. Illinois Sure- 
ty ‘Co:, 123 °N.Y¥.S. 808, 


N.C.—Finney v. Corbett, 186 S.E. 
878, 193 N.C. 315; Grandy v. Gulley, 
26 S.E. 779, 120 N.C. 176; Arnold ‘v. 
Porter, 25,, S.B. 785, ° 119 "N.C. ~123: 
Grant v. Newsom, 81 N.C. 36. 


S.C.—Reeder v. Workman, 16 S.E. 
187, 37 SiC. 413. 


Wis.—Plainfield v. 
N.W. 678, 67 Wis. 525. 


{a]_ Statute has been held not ap- 
plicable where a cause was tried on 
agreed facts stipulating for judgment 
for plaintiff if the court found that 
he was entitled thereto. Robinson v. 
Bruce Rent-A-Ford Co., 215 N.W. 724; 
205 Iowa 261, 61 A.L.R. 851. 


[b] Bare stipulation to submit a 
controversy to the court under the 
statute is not of itself sufficient to 
confer jurisdiction. Stoddard v. Wil- 
liam A. Davis Co., 220 P. 115, 38 
Idaho 249. : 


Plainfield, 30 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 7-11] 
ment which may be enforced or appealed,®° but is, 
at most, a mere award as in a common-law arbitra- 
tion.“ Ordinarily, when the affidavit is not filed, 
the proceeding will be dismissed,*? or a judgment 
entered thereon will be set aside**® or vacated.8+ It 
has also been held that the affidavit should state 


that the court would have jurisdiction if the proceed- 
ing was by summons.§® 


By whom made.®* The affidavit must be made by 
a party, and not by his attorney,’? when there is a 
natural person, a party, who may make it;8* and 
it has been held that it is not necessary that such 
affidavit be made by more than one of the parties.® 


[§ 8] C. Pleadings.°° An agreed ease does not 
require any pleadings,®! and should they be filed they 


VII. 


[§ 10] A party by submitting a controversy is 
estopped to object to the defeated party’s right to 
review on the ground that the controversy was not 
one which could lawfully be submitted,*? but he is 
not precluded from objecting to the want of juris- 
diction,* and the admitted facts on a submission of 
controversy without action are not binding on one 
not a party to the submission.® If, after an action 
is commenced, the parties agree on a submission of 
controversy, the other case should be dismissed or 
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must be disregarded,®? for an agreed. case takes the 
place of pleading,®* the very purpose of the pro- 
ceeding being to dispose of the formalities of a sum- 
mons, complaint, and answer,®* and on an agreed 
statement of the facts to submit the case to the 
court for decision.®® 


[§ 9] D. Filing and Entry of Agreement on Rec- 
ord. Under some statutes the agreement to submit 
the controversy must be entered on the record of 
the case.°* Such provisions have been held to be 
directory,®? and not jurisdictional,®® and it is a suf- 
ficient compliance with the statute if the agreement 
is entered on the record as part of the decree.®? 
Where the agreement is not entered on the record, 
an appeal will be dismissed.? 


OPERATION AND EFFECT OF SUBMISSION? ; 


discontinued;* and, where an action is commenced,! 
and thereafter a case containing the facts on which 
the controversy depends is agreed on and submitted, 
if the action is not thereby discontinued,. it is so 
discontinued when judgment is entered on the sub- 
mission,‘ and until that time it is suspended;® and 
by such submission the parties are to be considered 
as having waived all previous irregularities® and 
defects of pleading.?°® 


VIII. DISMISSAL AND CANCELLATION OF AGREEMENT FOR SUBMISSION?! 


[§ 11] Although it has been held that the court 
eannot vacate the submission,!? it has also been 
held that the court will dismiss the submission where 


80. Plainfield v. Plainfield, 30 N.W. 
673, 67 Wis. 525, 527. : 


81. Plainfield v. Plainfield, supra. 


82. Keeline v. Council Bluffs, 17]. = i 
N.W. 668, 62 Iowa 450; Jones v. Hoff- | 3 188 N.C. 473; 
man, 18 B.Mon. (Ky.) 656; Garris v. 
Hardy, 156 S.E. 245, 200 N.C. 91; Ar- 
nold v. Porter, 25 S.E. 785, 119 N.C. [a] 


App. 100; 


Henes v. Henes, $1 N.E. 332, 5 Ind. 5. 
Folk v. City of St. Louis, 
157 S.W. 71, 250 Mo. 116. 6. 
94. ‘Burton v. Realty Co., 125 S.E. 
Herring v. Herring, 
104 S.K. 363, 180 N.C. 165; 
v. Ray, 71 N.C. 165. 
Plaintiff is entitled to benefit 8 
of being considered as having filed his ‘ 


it may properly decline deciding the questions sub- 
mitted,t® or where it appears that a decision would 
work injustice,'* or where the effect of the decision 


Clark v. Carolina Homes, 128 
S.l. 20, 189 N.C. 703. 


Elder v. Taylor, 5 OhioDec. (Re- 
print) 461, 6 Am.L.Rec. 73 [rev on 
other grounds 39 OhioSt. 535]. 


McKethan}| 7, van Sickle v. Van Sickle, § How. 
Pr. (N.Y.) 265. 


Van Sickle v. Van Sickle, su- 


123: Jones v. Commissioners, 88 N.C. : ee! 
56; Wilmington y. Atkinson, 88 N.C.) declaration, according to the facts set 
54; Grant v. Newsom, 81 N.C. 36. forth in the case agreed. Gerrish v. 9. In re Blake, 150 F. 279, 80 C.c. 


83. Finney v. Corbett, 136 S.E. 878, 
193 N.C...315. 


g4. Stoddard v. William A. Davis 
Co., 220 P. 115, 38 Idaho 249. 


85. Grandy v. Gulley, 26 S.E. 779, 
120 N.C. 176; Arnold v. Porter, 25 
S.E. 785, 119 N.C. 123. 

86. Persons who may sign agree- 
ment for submission see supra § 6. 

87. Bloomfield v. Ketcham, 95 N.Y. 
657, 5 N.Y¥.Civ.Proc. 407; Neustaedter 
v. Wiener, 108 N.Y.S. 650, 57 Misc. 
643; Reeder v. Workman, 16 S.E. 187, 
37 S.C. 418. 

88. Bloomfield v. Ketcham, 95 N.Y. 
€57, 5 N.Y.Civ.Proc. 407. : 


89. Booth v. Cottingham, 26 N.E. 
84, 126 Ind. 431. 


90. Waiver of defects in pleading 
by submission see infra § 10. 


91. Warrick Bldg., etc., Assoc. v. 
Hougland, 90:Ind. 115; Henes_ v. 
Henes, 31 N.E. 832, 5 Ind.App. 100; 
Donald v. St. Louis, ete, R. Co, 3 
N.W. 462, 52 Iowa 411. 


92. Warrick Bldg., etc., Assoc. v. 


Hougland, 90 Ind. 115; Sharpe v. 
Sharpe, 27 Ind. 507. ; 
93. Day v. Day, 100 Ind. 460; 


Johnson, 46 N.C, 335. 


95. Burton v. Realty Co., 125 S.E. 
8, 188 N.C. 473; Herring v. Herring, 
104 S.E. 363, 180 N.C, 165; McKethan 
v. Ray, 71 N.C. 165. 


96. See statutory provisions, 


97. Farwell v. Sturges, 58 Ill.App. 
462 [aff 46 N.E. 197, 165 Ill. 275]. 


98. West Chicago Park Com’rs v. 
Riddle, 91 N.E. 1060, 245 Ill. 168) 
Farwell v. Sturges, 58 Ill.App. 462 [aff 
46 N.3e. 197, 165 Ill. 275]. 


{a] Mere filing of agreement is 
sufficient to authorize the court to 
hear the cause. West Chicago Park 
Com’rs v. Riddle, 91 N.E. 1060, 245 
Tll. 168. 


99. West Chicago Park Com’rs v. 
Riddle, supra; Farwell v. Sturges, 58 
Ill.App. 462 [aff 46 N.E. 197, 165 M11, 
275]. 

1. Burr y. Des Moines R., etc., Co., 
1 Wall. (U.S.) 99, 17 L.Ed. 561. 


2. Right to waive affidavit requir- 
ed by statute see supra § 7. 


3. Northern Commercial Co. v. 
United States, 217 F. 33, 133 C.C.A. 
1438. 


4. Beeson vy. Elliott, 1 Del.Ch. 368. 


este Chappell v. McIntyre, 9 Tex. 


10. In re Blake, 150 F. 279, 80 C.C. 


A. 167; District of Columbia y. Lee, 
85 App.D.C. 341, 21 AnniCas. 973; 
Chappell v. McIntyre, 9 Tex. 161; 


Bates v. The Republic, 2 Tex. 616. 


11. Defect of parties as grounds 
for dismissal see supra § 5. 


Dismissal: 

Of proceeding where no affidavit filed 
see supra § 7, 

Where no agreed statement of facts, 
or statement is incomplete or incor- 
rect see supra § 6. 


12. Neilson v. Commercial ' Mut. 
Ins. Co., 10 N.Y.Super. 455. 


13. Heywood v. Wingate, 14 N.H. 
73. 
14. Bell v. Twilight, 17 N.H. 528. 


[a] It must appear, on an applica- 
tion for a discharge of the submission 
because a decision would work injus- 
tice, that the agreement was entered 
into under some misapprehension of 
the facts, or that material facts have 
been @iscovered, that due diligence 
was used in the preparation of the 
case, and due care and caution exer- 
cised in entering into the agreement. 
Bell v. Twilight, 17 N.H. 528. 
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would be to modify or change a decree of another 
court in the state of equal jurisdiction,t® or where 
there has been a failure to observe the statutory pro- 
visions relating to the submission,t® or where no 
enforceable judgment can be entered,” as the court 
will not enter a judgment simply answering ques- 
tions.1® Where a statute expressly prohibits relief 
by injunction,?® and this is the only effective relief 
that can be given, the court will dismiss the pro- 
ceeding.2° The court will not dismiss the submis- 
sion because defendant has since become a voluntary 
bankrupt,?! or because of the mere inartificiality in 


IX. TRIAL 


[§ 12] A. In General. Where a controversy is 
submitted on agreed facts without action, there must 
be a trial or hearing?® which must be at the general 
term,?® as it is irregular to have it heard in the 
first instance at special term.®® So, too, a special 
judge is unauthorized to determine a controversy 
without action at chambers when not holding a term 
of court.34 


[§ 13] B. Scope of Inquiry and Powers of Court 
—1l. In General. Only the determination of ques- 
tions of law?? between the parties affecting their 
interests may be made, and the court cannot go 
beyond a decision affecting such interests;°* and 
the inquiry is confined to the question put in issue,*4 


15. Gregory v. Perdue, 29 Ind. 66. 26. 
16. Odell v. Cromwell, 21 Hun 279, | ™ents § 11. 
10 N.Y.Wkly.Dig. 273. 27. 


17. Honolulu Rapid Transit Co, v. 28. Leonardo 


Territory, 21 Hawaii 171. 
29. 
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the drawing of the case stated ;?? but, where a case 
agreed is too imperfectly stated for the court to 
proceed to judgment, it will be set aside and new 
proceedings ordered.?* The submission of a contro- 
versy will not be dismissed on the motion of one 
who is not a party tovit.?* ; 

Cancellation of agreement. A contract submitting 
an agreed case may be canceled by a suit in equity 
for fraud, duress, or mutual mistake;?° but in ac- 
cordance with the general rule?® such relief will 
not be granted where there is an adequate remedy 
at law.?7 


OR HEARING : 


See Cancellation of Instru- 


Brewster v. Page, 58 N.H. 4. 


v. 
1033, 77 Wash, 495. 


although under an agreement that the eourt may 
make any order or judgment in the ease, it has been 
held that the whole controversy is submitted with- 
out limitation.*5 The court has no power to per- 
mit either party against the objection of the other 
to adduce other facts or introduce evidence of any 
character;** and, where all the facts necessary for 
a proper determination of the question are not be- 
fore the court, it will decline to answer the ques- 
tion,®* and it cannot direct an additional statement 
of facts to be made in invitum to cure the defect,?® 
nor can it appoint a master to report the facts in the 
case.2® Where, without proof of further facts, plain- 
tiff’s ease is not made out, the court ought simply to 


1033, 77 Wash. 495. 


“As we have intimated, the juris- 
diction to entertain the cause is 
founded on the contract of submis- 
sion—the agreement of the parties— 
and, should the court permit either 
party to inject new matter into the 
case, obviously the submission would 


Bunnell, 137 P. 


18. Honolulu Rapid Transit Co. v. y PP Seca v. O’Neill, 15 Hun (N. 
Territory, supra. ) . : 

19. See statutory provisions. 80. Waring v. O'Neill, supra. 

20. Cunard Steam-Ship Co. v. S31. Greene v. Stadiem, 149 S.B. 685, 
Voorhis, 11 N.E. 49, 104 N.Y. 525; |] 197 N.C. 472. . 
People v. Mutual Endowment, etce., 82. Marx y. Brogan, 81 N.E. 231, 
Assoc., 92 N.Y. 622; Patterson v.|188 N.Y. 431, 11 Ann.Cas. 145; Clark 


Mutual Life Assoc., 11 N.Y.S. 636, 58 
N.Y.Super. 290, 19 N.Y.Civ.Proc. 262. 


[a] Submission for injunctive re- 
lief and recovery of penalty.—Where 
a controversy is submitted whereby 
an injunction is sought to restrain 
defendant from continuing business 
in an alleged unlawful manner, and 
to recover a penalty for an alleged 
violation of law, the proceeding as to 
the injunction will be dismissed, but 
the case may be retained for dispo- 
sition as to the penalty. People v. 
Binghamton Trust Co., 20 N.Y.S. 179, 
65 Hun 384 [aff 34 N.H. 898, 139 N.Y. 
185]. 


cat Heywood v. Wingate, 14 N.H. 
73. 


22. Morgan v. Mercer County, 8 
Pa.Super. 96, 42 Wkly.N.C, 536. 


23. Thompson v. Miller, 14 Leg. Int. 
(Pa.) 132; Brewer v. Opie, 1 Call. (5 
Va.) 212. 


Dismissal because of incomplete 
statement of facts see supra § 6, 


24. Berlin Iron Bridge Co. v. Wag- 
ner, 10 N.Y.S. 215, 56 Hun 648. 


25.) Peake v.. Webb, 112, S2w. 18, 
132 Mo.App. 601; State v. McCune, 
107 S.W. 1030, 129 Mo.App. 511. 


Cancellation of instruments gener- 


ally see Cancellation of Instruments 9 
C.J. p 1154. 


v. Wise, 46 N.Y. 612; Rose v. Jasima 
Realty Corporation, 219 N.Y.S. 222, 
218 App.Div. 646; General Commercial 
Co., Limited, of the U. S. v. Butter- 
worth-Judson Corporation, 191 N.Y-.S. 
64, 198 App.Div. 799; City of Yonkers 
v. Yonkers Electric Light & Power 
Co., 159 N.Y.S. 489, 173 App.Div. 477; 
Neilson v. Commercial Mut. Ins. Co., 
10 N.Y.Super. 455. 


33. Folk v. City of St. Louis, 157 
S.W. 71, 250 Mo. 116; Union Nat. 
Bank v. Kupper, 63 N.Y. 617; Abate 
v. Bianco, 128 N.Y.S. 271, 143 App. 
Div. 511; Silver Lake Assembly v. 
Hard, 116 N.Y.S. 1061, 182 App.Div. 
475; Fisher v. Wilcox, 28 N.Y.S. 327, 
77 Hun 208. 


34 Arapahoe County v. Hall, 49 
P. 370, 9 Colo.App. 538; Folk v. City 
of St. Louis, 157 S.W. 71, 250 Mo. 116; 
Brundin v. Supreme Council O. C. F,, 
42 N.Y.S. 1043, 13 App.Div.. 147; 
Schuylkill County v. Shoener, 55 <A, 
791, 205 Pa. 592; Northampton Coun- 
ty v. Easton Pass. R. Co., 23 A. 895, 
148 Pa. 282; Philadelphia, etc., R. Co. 
v. Waterman, 54 Pa. 337; Higgins v. 
Price, 36 Pa.Super. 215. 


35. Derby v. Jacques, 7 F.Cas.No. 
3,817, 1 Cliff. 4265. 


36. Folk v. City of St. Louis, 157 
S.W. 71, 250 Mo. 116; State v. Mc- 
Cune, 107 _S.W. 1030, 1032, 129 Mo. 


not consist of the state of facts 
voluntarily brought to the court by 
the parties, but of an entirely differ- 
ent case, and one not approved by 
mutual consent.” State v. McCune, 
supra, 


37. State v. Smithson, 17 S.W. 221, 
106 Mo. 149; City of Yonkers v. Yon- 
kers Electric Light & Power Co., 159 
N.Y.S. 439, 173 App.Div. 477; Doyle v. 
John E. Olson Realty Co., 116 N.Y.S. 
834, 132 App.Div. 200; Waters v. 
Boyd, 102 S.E. 196, 179 N.C. 180. 


[a] Court will not determine all 
issues where the statement of facts 
is incomplete. City of Yonkers v. 
Yonkers Electric Light & Power Co., 
159 N.Y.S. 439, 178 App.Div. 477. 


38. Waters v. Boyd, 102 S.E. 196, 
L79)N.C. 180. zs 


[a] In Rhode Island, where a stat- 
ute authorized parties adversely in- 
terested in the construction of any 
will, writing, statute, or other docu- 
ment to concur in stating the case for 
the opinion of the court, and provided 
that the court may declare its opin- 
ion of the rights involved without 
administering any relief, or may de- 
cline to answer such questions as in 
its opinion it cannot properly decide, 
it was held that the statute was in- 
tended to apply only to cases where 
all the facts necessary to the decision 
of the court are to be ascertained 
from the concurrent statement of the 
parties; and where the statement 
does eae Soap ti sufficient facts, the 
case wi e dismissed. In re il 
65 A. 605, 28 R.I. 88. race 


39. Frailey v. Supreme Council A, 
78. 


App. 511; Leonardo y. Bunnell, 137 P.!| L. H., 20 A. 684, 132 Pa. 5 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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render judgment against plaintiff without further 
suggestions,*° and it is error to make an order based 
on the supposition that plaintiff might establish oth- 
er facts.4+ Legal conclusions or matters of law in- 
cluded in the statement of facts are not binding on 
the court,*? and will be disregarded.*? Neither 
party ean be allowed to withdraw from the agree- 
ment without the consent of the other;#* and an 
application to the court of a party to an agreed case 
to be relieved from his agreement and for a trial 
of the questions of fact is to be considered under 
the rules of law applicable to petitions for a new 
trial.4® Where the parties to a controversy involv- 
ing the validity of a contract for the sale of copper 
and freight contracts for delivery thereof agreed 
that their rights should be determined as though the 
price of copper had been fixed through congressional 
action and presidential proclamation and then stated 
that the price was fixed by the agreement of pro- 
ducers with the government, it has been held imma- 
terial whether the price was fixed by either method.*® 


Construction of statement or agreement. The 
statement of facts must be construed without favor 
to either party,*’ as the mutual expression of an 
agreement into which they have voluntarily entered 
for the purpose of laying before the court the facts 
and points of difference.t* The language of the 
agreement will be given its common, ordinary mean- 
ing,*® and the agreed statement of facts will be con- 
strued as a whole,>° but the contentions of the 
parties embodied in the statement of facts cannot 
be considered as facts.°1 Where the agreed state- 


40. Crandall v. Amador County, 20 
Cal. 72; Folk v. City of St. Louis, 157 
Sow. 71, 250 Mo. 116. 

41. Crandall v. Amador County, 20 
Cal. 72; Folk v. City of St. Louis, 157 
S.W.. 71, 250 Mo. 116. 


48. 
49. 


50. 
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against the tax title. 
Andrews, 65 So. 525, 187 Ala. 302. 


Gamble vy. Andrews, supra. 


Jennings v. Hembree, 124 N.E. 
876, 71 Ind.App. 370. 


Wright v. Union Tank Line 
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ment of facts undertakes to exhibit the effect of a 
probate record in the language of the parties and is 
ambiguous, the ambiguity will be imputed to the 
agreement rather than to the probate record.®? Fur- 
ther, it has been held that, when a construction 
of a contract, annexed to the agreed statement of 
facts, is averred, thescourt may look into and con- 
strue the contract, and is not bound by the con- 
struction as averred in the case stated;*? and, where 
a statute requires a demand to be made a certain 
length of time before the comméncement of a suit 
against a city, an agreement in a case stated, that 
a demand was made, will be understood to be such 
a demand as was required by the statute;°* and, 
where the agreement sets forth that plaintiffs are 
entitled to certain real estate except the improve- 
ments unless prevented by the facts hereinafter set 
forth, it was held to be a submission of the title to 
the real estate, aside from the improvements.®*® 


[§ 14] 2. Inferences of Fact. Where a contro- 
versy is submitted without action, a presumption 
exists that the agreed statement of facts contains 
all the facts on which the parties intend to rely to 
sustain their contentions,°® or that what is not in- 
cluded is kept out for a sufficient reason,®’ or does 
not exist;°® and the agreed case is to be consid- 
ered as showing the facts of the controversy, even 
though they should constitute a different cause of 
action in favor of plaintiff from that shown by an 
accompanying complaint.°® The consideration of 
the court is restricted to the facts admitted,®® and 
the court cannot depart from or go beyond the state- 


Gamble v.{v. Waterman, 54 Pa. 387; 
Price, 36 Pa.Super. 215; 
Grover, 1 Pa.C.Pl. 39. 


58. Ft. Pitt Stamping & Enamel- 
ing Co. v. American Natural Gas Co., 
112°A. 35, 269.Pa. 162; Loux v. Fox, 
33. A..190,.17L, Pal: 68; Mutehler yv. 


Higgins v. 
Driesbach v. 


42. City of Louisville v. Vreeland, 
131 S.W. 195, 140 Ky. 400. 


[a] Bhus, where a city gas in- 
spector was provided for in the char- 
ter of a gas corporation, such provi- 
sion relates to the government of a 
city, and where the constitution of 
the state, subsequently adopted, pro- 
vided that all municipalities shall be 
governed by general laws and where 
all such special laws were repealed 
by the legislature, it was held that 
a stipulation in an agreed case, un- 
der which a controversy was sub- 
mitted that the charter of a gas com- 
pany conferred by a special act of the 
jegislature had not been repealed or 
amended, must be construed as mean- 
ing that no special or private act to 
that effect had been enacted. City of 
Louisville v. Vreeland, 131 S.W. 195, 
140 Ky. 400. 

43. Southern R. Co. v. Greenville 
City Council, 27 S.H. 652, 49 S.C. 449. 


44, Folk v. City of St. Louis, 157 
S.W. 71, 250 Mo. 116; State v. Mc- 
Cune, 107 S.W. 1030, 129 Mo.App. 511. 


45. Dame v. Woods, 62 A. 379, 73 
ING te 3 9b. 
46. Boret v. L. Vogelstein & Co., 


177 N.Y.S. 402, 188 App.Div. 605. 


47. Gamble v. Andrews, 65 So. 525, 
187 Ala. 302. 


[a] IMustration—The fact that 
great strictness is required in pro- 
ceedings for the sale of lana for taxes 
does not require the court to construe 
the agreed statement of facts with 
special favor to the party claiming 


” 


Co., 85 S.E. 994, 143 Ga. 765 (hold- 
ing that, while some of the expres- 
sions used in the agreed statement 
of facts, if taken alone and dissociat- 
ed from the context, might have the 
appearance of conceding that the 
comptroller general was seeking to 
tax property outside of the state, yet, 
when taken as a whole, it is evident 
that the parties did not intend any 
such concession). 


51. City of Yonkers v. Yonkers 
Electric Light & Power Co., 159 N.Y.S. 
439, 173 App.Div. 477; Kelly v. Kelly, 
76 N.Y.S. 558, 72 App.Div. 487. 


52. Gamble y. Andrews,,65 So. 525, 
187 Ala. 302. 


53. Commonwealth vy. Banker Bros. 
Co., 38 Pa.Super. 101 [aff 32 S.Ct. 38, 
222 U.S. 210, 56) L. Hd. 168): 


[a] Thus, where a case stated 
avers that one of the parties was an 
agent of a corporation as shown by a 
copy of a contract annexed, the court 
may find that the party named was 
in fact a purchaser of goods from the 
corporation, and not its agent. Com- 
monwealth vy. Banker Bros. Co., 38 
Pa.Super.Ct. 101 [aff 32 S.Ct. 38, 222 
U.S.2210;7 56 L.Ed, 168]. 


54. Jennison v. Roxbury, 
(Mass.) 32. 


55. Burns v. Keas, 21 Iowa 257. 


56. Folk v. City of St. Louis, 157 
S.W. 71, 250 Mo. 116. 


57. Mutchler v. City of Easton, 23 
A. 1109, 148 Pa. 441; Seiple v. Seiple, 
133 Pa. 460; Philadelphia. etc., R. Co. 
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City of Easton, 23 A. 1109, 148 Pa. 441; 
Seiple v. Seiple, 19 A. 406, 133 Pa. 460; 
Berks County v. Pile, 18 Pa. 493 [foll 
Driesbach v. Grover, 1 Pa.C.Pl. 39]; 
Strouse v. Nye, 53 Pa.Super. 304; 
Fendick v. Lloyd, 50 Pa.Super. 435; 
Staten Island Rapid Transit Ry. Co. 
v. Hite, 41 Pa.Super. 527; James v. 
Fennicle, 21 Pa.Co. 91. 


59. Warrick Bldg., etc., Assoc. v. 
Hougland, 90 Ind. 115; Manchester v. 
Dodge, 57 Ind. 584. 


Crandall v. Amador County, 20 
Cal. 72; Fearing v. Irwin, 55 N.Y. 
486 [aff 4 Daly 385]; Pinsky v. Min- 
neapolis Fire & Marine Ins. Co., 233 
N.Y.S. 160, 225 App.Div. 326; Rose v. 
Jasima Realty Corporation, 219 N.Y.S. 
222, 218 App.Div. 646; General Com- 
mercial Co., Limited, of the U. S. v. 
Butterworth-Judson Corporation, 191 
N.Y.S. 64, 198 App.Div. 799; Lee v. 
Taylor, 174 N.Y.S. 203, 186 App.Div. 
199; Dreiser v. John Lane Co., 171 
N.Y.S. 605, 183 App.Div. 773; Leopold 
v. Heymann, 148 N.Y.S. 50, 163 App. 
Div. 16; Muller v. Kling, 133 N.Y.S. 
614, 149 App.Div. 176 [aff 103 N.E. 138, 
209 N.Y. 239]; Werner v. Wheeler, 
Lat NYS. 158 142) “App: Div. 858s 
Doyle v. Olson Realty Co., 116 N.Y.S. 
834, 1382 App.Div. 200; Tanenbaum vy. 
Simon, 75 N.Y.S. 922, 71 Avp.Diy. 611; 
Crosby v. Thedford, 7 N.Y.Civ.Proc. 
245; Ft. Pitt. Stamping & Enamel- 
ing Co. v. American Natural Gas Co,, 
112 A. 35, 269 Pa. 162; Frailey v. Su- 
preme Council A. L. H., 20 A. 684, 
132 Pa. 578; Fendick v. Lloyd, 50 Pa. 
Super. 435; Andrus v. Shippen Tp., 36 
Pa.Super. 22; Leonardo v. Bunnell, 
137 P. 1033, 77 Wash. 495. 
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ment presented,*! and, unless'as a matter of law 
they are necessary inferences,°? the court cannot 
from controverted or 
equivocal facts,°* for to balance evidence, or draw 
conclusions from circumstances proved, and thereby 
to determine controverted questions of fact, are not 
among the ordinary duties of:the court on a sub- 
nor does the assent, or 
even the request, of the parties, in a case agreed, 
impose any such duty on the court.*® 
appears that a submitted controversy necessarily 
involves the duty of drawing inferences from incon- 
elusive, equivocal, or evidentiary facts: before a 
legal conclusion can be formed, the issue will not 


draw inferences of fact®? 


mission of controversy ;°° 


be decided.®* 
[§ 15] 3. Amendment. 


61. Fearing v. Irwin, 55 N.Y. 486 
[aff 4 Daly 385]; Tanenbaum _v. 
Simon, 75 N.Y.S. 922, 71 App.Div. 611; 
Crosby v. Thedford, 7 N.Y.Civ.Proc. 
245; Com. v. Howard, 24 A. 308, 149 
Pa. 302; Northampton County v. Eas- 
ton Passenger Ry. Co., 28 A. 282, 148 
Pa. 282; Seiple v. Seiple, 19 A. 406, 
133 Pa. 460; Staten Island Rapid 
Transit Ry. Co. v. Hite, 41 Pa.Super. 
527. 


62. Gamble v. Andrews, 65 So. 525, 
187 Ala. 302; Mayhew v. Durfee, 138 
Mass. 584; Lafrinz v. Whitney, 134 
N.E. 852, 233 N.Y. 107; People v. Hew- 
son, 120, N.Eo 115,224 NoY. 136; Marx 
v. Brogan, 81'N.E. 231, 188 N.Y. 431, 
gran MC Re 145, 39 N.Y.Civ.Proc. 


[a] Illustration.—In a_ suit to 
clear up the title to land which de- 
fendant claimed under a tax title, a 
recital in the agreed statement of 
facts that there was a proper assess- 
ment inferentially asserted a valid 
levy. Gamble v. Andrews, 65 So. 525, 
187 Ala. 302. 


63. Vera v. Mercantile Fire & Ma- 
rine Ins. Co., 103 N.E. 292, 216 Mass. 
154; Gallagher v. Hathaway Mfg. 
Corp., 48 N.E. 844, 169 Mass. 578; 
Old Colony R. Co. v. Wilder, 137 Mass. 
536; People v. Hewson, 120 N.E. 115, 
224 N.Y. 136; New York Telephone 
Co. v. Siegel-Cooper Co., 96 N.E. 109, 
202 N.Y. 502, 36 L.R.A.N.S. 560; Marx 
v. Brogan, 81 N.E. 231, 188 N.Y. 431, 
11 N.Y.Ann.Cas. 145, 39 NY.Civ.Proc. 
273; Fearing v. Irwin, 55 N.Y. 486 
[aff 4 Daly 3885, and foll Crosby v. 
Thedford, 13 Daly 150, 7 N.Y.Civ.Proce. 
245]; Clark v. Wise, 46 N.Y. 612 [rev 
57 Barb. 416, 39 How.Pr. 97]; Rose v. 
Jasima Realty Corporation, 219 N.Y. 
S. 222, 218 App.Div. 646; General Com- 
mercial Co., Limited, of the U. S. v. 
Butterworth-Judson Corporation, 191 
N.Y.S. 64, 198 App.Div. 799; Waitt In- 
vesting Co. v. Robbins, 184 N.Y.S. 469, 
194 App.Div. 883; Lowe v. Stanton, 
130% NOM Sa. 662, 191y App Div. 43; 
American Locomotive Co. v. New 
York Cent. R. Co., 179 N.Y.S. 851, 190 
App.Div. 372; Lanier v. Taylor, 174 
N.Y.S. 346, 186 App.Div. 270; Leopold 
v. Heymann, 148 N.Y.S. 50, 1638 App. 
Div. 16; Muller v. Kling, 133 N.Y.S. 
614, 149 App.Div. 176 [aff 103 N.E. 
138, 209 N.Y. 239]; Werner v. Wheel- 
er, 127 N.Y.S.-158, 142 App.Div. 358; 


Where there is a clear 
and palpable mistake in figures or amounts in an 
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demanded.’ 


Whenever it 


Wetyen v. Fick, 85 N.Y.S. 592, 90 App. 
Div. 48 [aff 70 N.E. 497, 178 N.Y. 223]; 
Tanenbaum v. Simon, 75 N.Y.S. 922, 
71 App.Div. 611; American Box Mach. 
Co. v. Zentgraf, 61 N.Y.S. 417, 45 App. 
Div. 522, 7 N.Y.Ann.Cas. 182; Com. v. 
Howard, 24 <A. 308, 149 Pa. 302; 
Seiple v. Seiple, 19 A. 406, 133 Pa. 460; 
Berks County v. Pile, 18 Pa. 493; 
Staten Island Rapid Transit Ry. Co. 
v. Hite, 41 Pa.Super. 527; Driesbach 
v. Grover, 1 Pa.C.Pl. 39; McGhee & 
Co. v. Cox, 82. S.E. 701, 116 Va. 718, 
Ann.Cas.1916E 842; Ramsey v. Mc- 
Cue; 2 -Gratt) (62: Va:)) 349. But 
see Knickerbocker Trust Co. v. King, 
111. (.N.Y.S;,-192,, 126. <App.Div... 691 
(holding that, on a submission of 
controversy involving the rights of 
persons to a trust fund, where it does 
not appear that a person died intes- 
tate, but it appears that an adminis- 
tratrix was appointed, it will be pre- 
sumed that there was no will, and 
where there is no evidence that any 
part of a trust fund consisting of per- 
sonal property is the proceeds of real 
property, it was assumed that the 
fund was the proceeds of personal 
property); Parker v. Urie, 21 Pa. 305 
(holding that where, in a case stated, 
the facts are admitted, and plaintiff’s 
right to recover is submitted to the 
court, and judgment is rendered for 
defendants in the common pleas, the 
supreme court will treat the case on 
appeal as a demurrer to evidence, and 
will draw all proper inferences from 
the facts). 


' [a] Only inferences of law and 
legal construction are allowable where 
a case is heard on an agreed state- 
ment of facts as a case agreed. Mc- 
Ghee & Co. v. Cox, 82 S.E. 701, 116 Va. 
718, Ann.Cas.1916E 842. 


[b] In Maryland (1) under a stat- 
ute the court is at liberty to draw all 
inferences of fact or law that a court 
or jury could have drawn from the 
facts so agreed or stated (Baltimore 
v. Consolidated Gas Co., 58 A. 216, 99 
Md. 540), (2) although prior to the 
statute it was held that the court 
could not draw inferences of fact 
(Tyson & Rawls y. Western Nat. 
Bank, 77 Md. 421; Vansant v. Rob- 
erts, 8 Md. 119; Neptune Ins, Co. v. 
Robinson, 11 GiN&J. 256; Hysinger vy, 
Baltzell, 3 Gill&J. 158), (8) unless it 
was so agreed (Tyson & Rawls y, 
Western Nat. Bank, supra) (4) or un- 
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agreed case and in the record thereof, the court 
may correct it on the motion or petition of either 
party,®’ and may allow amendment when the agreed 
facts improvidently admit the existence, as a fact, 
of something which is not a fact,°® or where suffi- 
cient facts are not stited;7° or where no relief was 
But it has been held that, after a 
case has been heard and decided and judgment en- 
tered, an amendment of the prayer so as to include 
other relief will not be allowed,‘? and, after a case 
has been submitted on agreed facts the court cannot, 
without setting aside the submission, allow one par- 
ty, over the other’s objection, to introduce addition- 
al facts, the existence of which was known to the 
former before the submission.‘ 
some statutes,7* it has been held that the court has 
no power to amend an agreed case.7° 


However, under 


less they were such as were un- 
deniable consequences resulting from 
the agreed statement of facts (Van- 
sant v. Roberts, 3 Md. 119; Hysinger 
v. Baltzell, supra). 


Power of appellate court to draw 
inferences of fact see infra § 17. 


6&4 lLafrinz v. Whitney, 134 N.E. 
852, 233 N.Y. 107; People v. Hewson, 
120 N.E. 115, 224 N.Y. 136. 


65. Pray v. Burbank, 11 N.H. 290. 


66 Shankland v. Washington, 5 
Pet. (U.S.) 390, 8 L.Ed. 166; Pray v. 
Burbank, 11 N.H. 290. 


67. Pray v. Burbank, supra; Cerf 
v. Diener, 104 N.E. 126, 210 N.Y. 156; 
Marx'v. Brogan, 81 N.E. 231, 188 N.Y. 
431, 11 N.Y.Ann.Cas. 145, 39 N.Y.Civ. 
Proc.,-273:' City of: Yonkers vo Yonk= 
ers Electric Light & Power Co., 159 
N.Y.S. 439, 173 App.Div. 477; Leopold 
Le Se pea 148 N.Y.S. 50, 163 App. 

iv. a 


[a] QDlustration.—Whether the 
court, in a prior action to determine 
adverse claims to real property. ac- 
quired jurisdiction over necessary 
parties to cut off their adverse inter- 
ests could not be determined on sub- 
mission of the controversy under 
Code Civ. Proce. § 1270 where only evi- 
dentiary facts as to service of the 
summons, without any ultimate facts, 
were stated. Leopold v. Heymann, 
148 N.Y.S. 50, 163 App.Div. 16. 


68. State v. Porter, 86 Ind. 404. 


69. Fearing v. Irwin, 4 Daly 385 
[aff 55 N.Y. 486]. 


70. Matter of Yerks, 89 N.Y.S. 869, 
97 App.Div. 632. 


Necessity of agreement as to facts 
see supra § 6. 


71. Cogan v. Taylor, 
121, 212 App.Div. 8. 
Necessity of prayer for judgment 
see supra § 6 
72. Kingsland v. 
Hun (N.Y.) 599. 


_ 73. Wilcox v. San José Fruit-Pack- 
ing Co., 21 So. 376, 113 Ala. 519, 59 
Am.S.R. 135. 

74 See statutory provisions. 


75. Peake v. Webb, 112 S.W. 13 
132 Mo.App. 601. : 


208 N.Y.S. 


New York, 42 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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X. JUDGMENT OR DECISION’¢ 


_ [§ 16] On submission of controversy the court 
is bound to render such judgment as the facts call 
for, whether legal or equitable;77 but statutory pro- 
visions allowing submission of controversy have been 
held not to contemplate the entry of a judgment by 
default,** nor the direction of a judgment against 
an undisclosed defendant.’® As there is no trial of 
facts*® no findings of fact are necessary,*! although 
it has been held that a judgment must be considered 
a determination of both facts and law in favor of 
the party for whom judgment is given.82 The judg- 
ment must be based on the agreed*facts,8* and, in 
accordance with the rule that the court is confined 
to a determination of questions between the parties 
affecting their interests,S* no further adjudication 
will be made than affects such interests,’®> and no 
judgment will be pronounced where there are other 


persons not parties whose rights would be neces- 
sarily affected.* Interest will not be ineluded in 
the amount awarded unless authorized by the sub- 
mission.** Where, in a submission of controversy 
as to whether defendant was liable for a penalty 
for the failure to pay various workmen their wages 
weekly, the stipulation provided for judgment for 
plaintiff if the questions were decided for plaintiff 
and if decided for defendant that the proceeding 
should be dismissed, but made no provision for a 
judgment partly in favor of plaintiff and partly in 
favor of defendant, the judgment will be rendered 
for the stipulated penalty in such ecase.88 The find-. 
ings and judgment in a stipulated case, where they 
conflict with an order of a court providing for the 
issuance of receiver’s certificates, as to their prior- 
ity, will control as against the order.’® 


XI. APPEAL AND ERROR®°® 


[§ 17] Where the case submitted fails to show 
what the controversy was, or that there was a con- 
troversy between the parties, the decision of the 
court on the question submitted is not appealable,®+ 
although it has been held that, where a controversy 
involving a question of importance to the public 
is submitted, the appellate court may properly de- 
termine the question of law raised, although the 
statement of facts is not full enough to enable it to 
render judgment between the parties.°? An ex- 
ception to the decision on the trial of an agreed case 
is necessary to a review thereof,®? and an appeal 
eannot be taken before judgment below;°%* but, 
where the parties proposed to file a record of the 
judgment as an amendment, it was held that on 
so doing the order remanding the case would be 
withdrawn and the cause would be allowed to re- 
main on the docket for future hearing as amended ;°° 
and, where an order of the inferior court directs 


that an agreed statement of facts be discharged on 
account of a mistake or misunderstanding, and that 
@ trial be had, the discharge and trial cannot be 
carried to the appellate court by bill of exceptions 
before the trial so directed.°* The transcript on 
appeal must contain a copy of the affidavit required 
by statute, showing the reality of the controversy 
and the good faith of the proceeding.®? It is some- 
times provided by statute that the judgment roll 
shall consist of the case, the submission, and a copy 
of the judgment,®* and on an appeal from a finding 
and judgment the court will consider whether there 
is in the stipulated facts sufficient to support the 
judgment ;°® and a determination of the lower court, 
based. on a consideration of the uncontroverted evi- 
dence, from which contradictory inferences might be 
drawn, is conclusive on the appellate court.1 On 
appeal the court cannot draw inferences of facts 
from the stipulated facts,? and, where there is not 
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76. Judgments generally see Judg- 
ments 33 C.J. p 1042. 


77. Graves v. Brinkerhoff, 4 Hun 
(N.Y.) 305, 6 Thomps.&C. 630. 


78. Heasty v. Lambert, 90 N.Y.S. 
595, 98 App.Div. 177. 


79. Davin v. Davin, 94 N.Y.S. 281, 
105 App.Div.. 580. 


80. See supra §§ 13, 14. 

81. McMenomy v. White, 47 P. 109, 
115 Cal. 339; Gregory v. Gregory, 36 
P. 364, 102 Cal. 50; Owensboro v. 
Weir, 24 S.W. 115, 95 Ky. 158, 15 Ky. 
L. 506 [aff 14 Ky.L. 710]. 


32. Hoff v. Hackett, 134 N.W. 132, 
148 Wis. 32. 


83. Frailey v. Supreme Council A. 
L. H., 20 A. 684, 132 Pa. 578; Andrus 
vy. Shippen Tp., 36 Pa.Super. 22. 


[a] It is error to base a judgment 
on facts not set forth in the case 
stated. Fendick vy. Lloyd, 50 Pa.Su- 
per. 435. 


84. See supra § 13. 


35. Abate v. Bianco, 128 N.Y.S. 271, 
143 App.Div. 511. 


[a] Tllustration.—Where, in a 
submitted controversy to determine 
the marketability of a title which 
plaintiff has contracted to convey to 
defendant, the title is found to be un- 


marketable, there should be no fur- 
ther adjudication where the holders 
of interests in the property are not 
before the court. Abate v. Bianco, 
128 N.Y.S. 271, 143 App.Div. 511. 


86. Des Caso v. Stiles, 147 N.Y.S. 
9, 161 App.Div. 871. 


Dismissal where defect of parties 
see supra § 5. 


87. Pinsky v. Minneapolis Fire & 
Marine Ins. Co., 283 N.Y.S. 160, 225 
App.Div. 326. 


[a] Stipulation held not to au- 
thorize interest.—A stipulation that 
plaintiff should have judgment against 
defendant for the amount which the 
court should decide was defendant’s 
proportion of a loss sustained by fire 
has been held not to authorize the 
court to include interest. Pinsky v. 
Minneapolis Fire & Marine Ins. Co., 
233 N.Y.S. 160, 225 App.Div. 326. 


88. People, by Mitchell, v. Inter- 
borough Rapid Transit Co., 154 N.Y. 
S. 627, 169 App.Div. 32. 


89. Cox v. Snow, 273 P. 933, 47 
Idaho 229. > 

90. Estoppel to object to right of 
review see supra § 10. 


Right of review of judgment ren- 
deredl on submission of controversy 
see Appeal and Error § 457. 


91. Jefferson County v. Gilliam, 42: 


(oy 852, 17 Mont. 333. 


92. Farthing v. Carrington, 22 S. 
BO 116 N-C..'315! 


93. Geisen v. Reder, 51 N.E. 353, 
1060, 151 Ind. 529; Thatcher v. Ire- 
land, 77 Ind. 486. 


94. Moore v. Hinnant, 87 N.C. 505; 
Aldrich v. Pickard, 12 Lea (Tenn.) 
657. 


95. Moore v. Hinnant, 87 N.C. 505. 
96. West v. Platt, 124 Mass. 353. 
97. Mellois v. Chaine, 20 Cal. 679. 
[a] Record held  insnufficient.— 
Where the record only showed an al- 
legation in the agreed statement that 
the cause was heard on an agreed 
statement of facts and the affidavit 
of defendant that the controversy 


was real, the appeal was dismissed. 
Mellois v. Chaine, 20 Cal. 679. 


Affidavit of reality of controversy 
and good faith of proceeding see su- 
pra § 7. 

98. See statutory provisions. 

99. Hoff v. Hackett, 134 N.W. 132, 
148 Wis. 32. 

1. Hoff v. Hackett, supra. 

2. Bradley v. Crane, 94 N.E. 359, 
201 N.Y. 14. 


Inferences of fact generally see su- 
pra § 14. 
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a concurrence of facts material to the determina- 
tion of the case, a judgment thereon will be re- 
versed.2 The appellate court will not indulge in 
any presumption in favor of the judgment of the 


XII. 


[§ 18] Where a cause is submitted by agreement 
and the submission does not provide for costs, the 
awarding of costs is discretionary with the court;° 
and, although it has been held that the costs should 
be divided on the dismissal of an agreed case be- 
cause the facts stated will not warrant a judgment 
for either party,* or because the case is submitted 
without plaintiff or defendant,’ it has also been 
held that, where the case is dismissed because there 
is no agreed statement of facts on which a judg- 
ment can be rendered,’ or where the submission is 
dismissed without prejudice to relief by an action,® 


SUBMISSION OF CONTRO VERSY—SUBORDINATE 


COSTS 


. 


[§§ 17-18 


court below on a case submitted there without ac- 
tion, inasmuch as the upper court has the same 
means of reaching a correct conclusion of law on the 
agreed facts of the case as the lower court had.* 


ow » ‘ 


costs will not be awarded to either party. Where 
defendants offered to allow judgment for the sum 
recovered by plaintiff, it has been held that they 
are entitled to their costs.1° The parties may, how- 
ever, stipulate regarding costs, and where the sub- 
mission of the controversy provides that no costs 
shall be awarded to plaintiff against defendant, the 
judgment will.provide that no costs be recovered,** 
and, where a submission of controversy provides that 
judgment shall be given with costs and disburse: 
ments, no additional allowance can be made.}? 


*SUBMIT.! To leave or commit to the discretion 
or judgment of another;? to propound, as an ad- 
voeate, a proposition for the approval of the court.® 
In reference to elections, the term means to present 
and leave to the judgment of the qualified voters.* 


Submit a cause. Parties submit a cause when 
they refer it to the court or referee for disposition.® 


Phrases: “Submit himself to the jurisdiction of 
the court,”® “to submit to the municipal council on 
or before the first day,”? and “well and truly sub- 
mit and stand to and abide by;’® also “shall be sub- 
mitted to the electors,”® and “three days after the 


cause is submitted to the justice for final action.’’'° 


SUB MODO. Literally “Under a qualification;” 
“subject to a restriction or condition.’ !! 


SUB NOMINE. Literally “Under the name;” “in 
the name of;’’ “under the title of.”+? 


SUBORDINATE. With reference to a elass of 
servants, an employee who has no power to direct 
or control in the branch or department in which he 
is employed.t® 


Subordinate officer. One subject to the direction 
and control of a superior officer.* 


3. Staten Island Rapid Transit 
Ry. Co. v. Hite, 41 Pa.Super. 527. 


4. Day v. Day, 100 Ind. 460; Jen- 
nings v. Hembree, 124 N.E. 876, 71 
Ind.App. 370; Templeton v. Board of 
Com’rs of Newton County, 89 N.E. 
410, 44 Ind.App. 382; Henes v. Henes, 
31 N.E. 832, 5 Ind.App. 100. 


5. Herkimer County Light, etc., 
Co. v. Johnson, 55 N.Y.S. 924, 37 App. 
Div. 257; Gray v. Daniels, 45 N.Y.S. 
1106, 18 App.Div. 465. 


6 Frazer y. Miller, 12 Kan. 459. 
7 ‘Frazer yv. Miller, supra. 


8. Newark, etce., R. Co. v. 
County Com’rs, 30 Ohio 120. 


9. Cerf v. Deiner, 104 N.E. 126, 210 
N.Y. 156; Leopold v. Heymann, 148 
N.Y.S. 50, 163 App.Div. 16. 


10. Neilson v. Commercial 
Ins. Co., 10 N.Y.Super. 455. 


11. McDonald v. Ross-Lewin, 29 
Hun (N.Y.) 87. 


12. Fish v. Coster, 28 Hun 64 [aff 
92 N.Y. 627]. 


1. See also Submission ante and 
cross references thereunder. 


2 Webster D. [quot McNulta v. 
Corn Belt Bank, 63 Ill.App. 593, 608]; 
Cherokee County Bd. of Education vy. 
Cherokee County, 63 S.E. 724, 150 N. 
Ce LLG PAG, 


3. Rapalje & L. L. D. [quot State 
v. Davis, 19 P. 894, 20 Nev. 220, 225]. 


4. Noland v. Hayward, 192 P. 657, 
658, 69 Colo. 181; In re Norton, 134 


Perry 


Mut. 


N.Y.S. 1030, 1032, 75 Misc. 180. 


5. Miller v. Wolf, 13 N.W. 889, 63 
Iowa 233, 235. ; 


[a]. Applied to cause or evidence. 
—"“‘The word . . as applied to a 
cause is in common use . . [it] is 
sometimes used as applied to evi- 
dence, though not, perhaps, with the 
same accuracy.” Miller v. Wolf, 18 
N.W. 889, 63 Iowa 2383, 235. 


[b] “Submitted,” in proceedings of 
courts of chancery, means that the 
parties. leave it to the chancellor to 
determine without argument. “Like 
other terms indeed, it may be modi- 
fied, or qualified by concomitant 
words, such as ‘submitted’ on notes 
of the counsel ‘filed’ or ‘to be filed.’ 
But never yet was the term ‘submit- 
ted’ in this Court, without such modi- 
fication or qualification, understood 
to mean otherwise than that the party 
or parties who ‘submitted’ dispensed 
with the benefit of argument.” Ridge- 
ake Carey, 4 Harr.&M. (Md.) 167, 


6. Rosenberg v. United States 
Fidelity & Guaranty Co. of Baltimore, 
Md., 78 S.E. 557, 558, 115 Va. 221. 


7. Toronto Public School Bad. v. 
Toronto, 4 Ont.L. 468, 471. 


8. Washburne v. Lufkin, 4 Minn. 
362, 364. 


[a] Submitting to, and abiding by, 
a law, an order, a decision, means, in 
common parlance, to obey it, to com- 
ply with it, to act in accordance with 
it, and perform its requirements. 
Washburne vy. Lufkin, 4 Minn. 362, 


364. 


9 State v. Blaisdell, 119 NW. 
360, 362, 18 N.D. 31. : 


10. Moir v. Bourke, 137 N.W. 921, 
922, 156 Iowa 612. 


11. Black L. D.; Grattan L. Gloss. 
See State v. Warner, 94 S.W. 962, 197 
Mo. 650, 666 (‘“fish, sub modo, were 
allowed by law to swim wherever 
whim or instinct, pleasure or busi- 
ness, called’’). 


12. Black L. D. 


13. Kane v. Erie R. Co., 142 F. 682, 
685, 73 C.C.A. 672. 


[a] Similar definition—“A sub- 
ordinate—that is, no co-employee was 
subject to his control or direction.’ 
Cincinnati, H. & D. Railroad Co. v. 
Spain 37 N.B. 11, 51 OhioSt. 130, 


Superior servant rule see Master 
and Servant §§ 765-768, 780-781. 


14 Jacobus v. Van Wyck, 52 N.E. 
559, 562, 157 N.Y. 506; In re Weaver, 
131 N.Y.S: 144, 145, 72 Misc. 438. 


[a] Test by which to determine 
whether a board of assessors for lo- 
cal improvements of a city are sub- 
ordinates is not whether a review of 
such of their determinations as are 
quasi-judicial may be had, but wheth- 
er, in the performance of their vari- 
ous duties, they are subject to the di- 
rection and control of a superior of- 
ficer, or are independent officers, sub- 
ject only to such directions as the 
statute gives. People v. Van Wyck, 
52 N.E. 559, 157 N.Y. 495, 506. 


*By CAROLAN JEFFERSON WALSH (Submit—Subrogatio Est Transfusio Unius Creditoris In Alium, etc., inclusive), 


’ For later cases, developments and changes in the law see Annotations, same title and section number, 
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SUBORDIN ATE—SUBROGATIO 


Other phrases: “Officers, subordinate officials, or 
employees, 15 “subordinate officers of customs, pe 
“subordinate political agency,”1? and “subordinate 
school officer.’ 


SUBORDINATION. Act of subordinating or sub- 
jecting.?° 


Phrase: “In subordination to and in recognition 
of the propriety of the main proceeding.’”?° 


SUBORNARE EST QUASI SUBTUS IN AURE 
IPSUM MALE ORNARE, UNDE SUBORNATIO 
DICITUR DE FALSI EXPRESSIONE, AUT DE; 
VERI SUPPRESSIONE.?1 


SUBORNATION OF PERJURY.??2 
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than the writs of subpena themselves, of steps taken 
to procure testimony.?7 


Subpoena servers. The designation of a class of 
persons by the district attorney’s office, who are 
engaged in serving subpcenas, as well as in other 
work.?® 


SUBPG@NA | AD RESPONDENDUM.?® 


SUBPENA AD TESTIFICANDUM. The tech- 
nical name for the ordinary subpena,?® and has 
been defined as a process to compel a witness to 
appear and give testimony, commanding him to 
appear before a court or magistrate therein named, 
at a time therein mentioned, to testify for a party 


SUBPARTNERSHIP.?? 
SUBPGNA. 


ployed.?> 
Subpeena docket.?¢ 


[b] Officers held not to be subor- 
dinate.—(1) President of a railroad 
company. Bedford Belt R. Co. v. Mc- 
Donald, 46 N.E. 1022, 17 Ind.App. 492, 
69 Am.S.R. 172. (2) Superintendent 
of county sanatorium. Harman v. 
Reed, (N.J.Sup.) 150 A. 218, 219. (3) 
Tax officer. State ex rel. Hayden v. 
Arnold, 138 N.W. 78, 84, 151 Wis. 19. 


[ce] Officers held to be subordinate. 
—(1) Health officer of city. Mahoney 
v. Biddeford, 155 A. 560, 561, 130 Me. 
295. (2) Inspector of police. People 
ex rel. Rosenberg v. Greene, 91 N.Y.S. 
803, 804, 101 App.Div. 33. (3) Spe- 
cial agent under Liquor Tax Law. In 
re Weaver, 131 N.Y.S. 144, 145, 72 
ag 438. 

Com. v. Fitler, 23 A. 568, 147 
Pa. #88. 296, 15 L.R.A. 205. 


{a] Phrase does not include board 
of visiting physicians of a city hos- 
pital consisting of specialists or ex- 
perts in the various departments of 
medical science see Com. vy. Fitler, 23 
WAG ‘b6Se 1479 Par (2889296, 15 RA. 
205. 


16. Childs v. Comstock, 74 N.Y.S. 
643, 69 App.Div. 160, 165. 


17. State v. Berry, 249 S.W. 572, 
574, 158 Ark. 84; Whaley v. North- 
ern Road Improvement Dist. of Ar- 
kansas County, 240 S.W. 1, 2, 152 Ark. 
573, 24 A.L.R. 934. 


18. In re Advisory Opinion to 
Governor, 122 So. 7, 8, 97 Fla. 705. 

19. Webster New Int. D. 

20. Sidebottom v. Calhoun Circuit 
Judge, 167 N.W. 965, 966, 202 Mich. 
116. 

21. A maxim meaning ‘‘To suborn 
is to adorn that which is bad subtile- 
ly’ to the ear; and _ subornation is 
equally the expression of what is 


[60 C. J.—44] 


[§ 1] A. As Noun.?¢ 
[§ 2] B. As Adjective the term may be em- 


named, under a penalty therein mentioned.*+ 


CONDITIONE.?* 


A memorial, more permanent 


false. or the suppression of what is 
true.” Morgan Leg. Max. [cit 3 Inst. 
p 167). 
22. See Perjury § 189. 
23. See Partnership § 
24. Subpoena: 3 
Defined see Witnesses [40 Cyc 2163]. 


Compensation of sheriff or constable 
for serving see Sheriffs and Con- 
stables §§ 1160-1164. 


Delay in issuance see Continuance § 
78: 


112. 


For parties see Equity § 363; Process 
§ 1 
For witnesses: 


In general see Witnesses [40 Cyc 
2163-2166]. 


ver pee oete ous see Depositions § 
96. 


Person living beyond reach of, as re- 
gards recovery of witness feds as 
costs see Costs § 280. 


Recovery of fees as costs for wit- 
Sis attending on void see Costs § 
281. 


Reliance on as proper exercise of dili- 
gence see Criminal Law § 907 


Service on married woman see Hus- 
band and Wife §§ 741-743. 


Witness not examined but subpoenaed, 
as regards recovery of witness fees 
as costs see Costs § 27. 


Subpeena ad respondendum 
Equity § 363 text and note 34. 


Subpeena ad testificandum see post. 
Subpoena duces tecum see post. 

25. See infra this section. 

26. “Docket” 19 C.J. p 381. 


27. Jackson v. Mobley, 47 So. 590, 
592, 157 Ala. 408. 


see 


SUBPGNA DUCES TECUM.?? 


SUBROGATIO EST TRANSFUSIO UNIUS 
CREDITORIS IN ALIUM, EADEM VEL MITIORI 


[a] “Hence jit] is not of the mer- 
its of the controversy.’ Jackson v. 
Mobley, 47 So. 590, 592, 157 A. 408. 

Court records generally see Courts 
§§ 392-406. 

28. People v. Gardiner, 
564, 157 N.Y. 520,1523- 
ice § 6 note 6. 

2 29. See Equity § 363 text and note 


360.2. H; Tayler, ore 


52 Ni Ee 
See also Serv- 


& Sons v. 


Thornton, 199 S.W. 40, 43, 178 Ky. 
463. 
“Subpoena” defined see Witnesses 


[40 Cye 2163]. 


S15 .H Taylor, Jr. &-Sons) ve 
Thornton, 199 S.W. 40, 43, 178 Ky. 
463; Matter of Strauss, 52 N.Y.S. 392, 
30 App.Div. 610, 613, 5 N.Y.Ann.Cas. 
275, 27, N.Y.Civ.Proc, 291. 


[a] It is an expression, whatever 
the official hand clothed with the 
right to issue it, of inherent power 
possessed by courts having the pow- 
er to hear and determine causes of 
controversy, to call for proofs of the 
facts involved and to summon and 
compel the attendance of witnesses 
before them. Jackson v. Mobley, 47 
So. 590, 157 Ala. 408, 412. 


32. Subpoena duces tecum: 


Defined see Witnesses £40 Cyc 2166 
text and note 37]. 


Operation see Witnesses 
2166-2170]. 

Use of as unreasonable see Searches 
and Seizures §§ 39-51. 


33. A maxim meaning “Subroga- 
tion is the substituting one creditor 
in the place of another, in the same, 
or a better condition.” Peloubet Leg. 
Max. [cit Merlin Qu. de Dr.]. ‘See 
also Subrogation § 1. 


[40 Cye 
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SUBROGATION 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 693] 


‘ ANALYSIS 
I, DEFINITION [§ 1] p 694 


II. ORIGIN, BASIS, NATURE, AND PURPOSE OF DOCTRINE IN GENERAL [§§ 2-15] p 695 
A. Legal Subrogation [§§ 2-11] p 695 ; 
. In General [§ 2] p 695 
. Origin of Doctrine [§ 3] p 696 is 
. Nature [§ 4] p 697 
. Purpose [§ 5] p 697 uN 
. Foundation in Justice and Equity [§ 6] p 698 
. Not Dependent on Contract or Privity [§ 7] p 700 
. Necessity of Equitable Right [§ 8] p 701 
. Existence of Lawful or Meritorious Transaction [§ 9] : 702 
Limitation of Right by Legislature [§ 10] p 702 
10. Subrogation to Rights of State [§ 11] p 702 
B. Conventional Subrogation [§§ 12-15] p 702 
1. In General [§ 12] p 702 
2. Necessity for Contract [§ 13] p 704 
3. Requisites of Contract [§ 14] p 704 
4. Parties to Contract [§ 15] p 704 


WONAMRWNE 


III. GENERAL PRINCIPLES APPLICABLE TO RIGHT OF LEGAL SUBROGATION [§§ 16-35] p 705 
A. Scope and Extent of Remedy [$§ 16-18] p 705 
1. In General [§ 16] p 705 
2. Tendency To Extend Scope [§ 17] p 706 
3. Matter of Right or Discretion [§ 18] p 707 
B. Applicability of Maxims of Equity [§§ 19-22] p 707 
1. In General [§ 19] p 707 
2. Superior Equity Necessary [§ 20] p 708 
3. Subrogee Must Be Free from Fault [§ 21] p 708 
4. Necessity for Fair Result [§ 22] p 709 
. Necessity for Obligation and Right or Privilege Aiding in Enforcement Thereof [§ 23] p 711 
. Relationship of Subrogee to Debt Discharged [§§ 24-27] p 712 
1. In General [§ 24] p 712 
2. Primary or Secondary Liability [§ 25] p 712 
3. Sufficiency of Relationship in General [§ 26] p 713 
4. Volunteers [§ 27] p 715 
E. Payment of Debt [§§ 28-30] p 719 
1. Necessity and Sufficiency in General [§ 28] p 719 
2. Part Payment [§ 29] p 721 
3. Effect of Payment with Intent To Exrtinguish Debt [§ 30] p 722 
. When Right of Subrogation Acorues [§ 31] p 722 
. Assignability of Right [§ 32] p 722 
. Waiver or Loss of Right [§ 33] p 722 
. Estoppel To Assert Right [§ 34] p 723 
. Operation and Effect; Partial Subrogation [§ 35] p 723 


Ise) 
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IV. PARTICULAR APPLICATIONS OF DOCTRINE [§§ 36-123] p 725 : 
A. Persons Interested in Administration of Estates [§ 36] p 725 
B. Persons Liable for Loss or Injury Caused by Fault of Another [§ 37] p 728 


C. Persons Jointly or Jointly and Severally Liable for Same Debt [§§ 38-42] p 730 
1. In General [§ 38] p 730 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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2. Joint Mortgagors and Vendees [§ 39] p 731 
3. Joint Judgment Debtors [§ 40] P 732 
4. Partners [§ 41] p 733 
5. Tenants in Common [§ 42] p 734 
D. Parties to Bills or Notes [§§ 43-48] p 735 
1. Subrogation of Parties Liable on Instrument [§§ 43-47] p 735 
a. In General [§ 43] p 735 
b. Makers and Accommodation Makers [§ 44] p 737 
¢. Lo What Party Is Subrogated, and Limitations on Right [§§ 45-47] p 738 
(1) Rights of Holder or Creditor to Which Party Is Subrogated [§ 45] p 738 
(2) Limitation to Rights of Holder with Reference to Particular Note on Which Party 
Is Bound [§ 46] p 739 
(3) Rights of Other Parties to Instrument [§ 47] p 739 
2. Subrogation of Holder [§ 48] p 739 
EK. Sureties or Guarantors [§§ 49-89] p 740 
1. Subrogation to Rights of Creditor [§§ 49-80] p 740 
a. In General [§§ 49-65] p 740 
(1) General Rule [§ 49] p 740 j 
(2) Compensated or Hired Sureties [§ 50] p 742 
(3) Time of Accrual [§ 51] p 742 ; 
(4) Matters Essential to Creation or Existence of Right [§§ 52-59] p 743 
(a) Necessity for, and Sufficiency of, Payment [§§ 52-54] p 138 
aa. In General [§ 52] p 743 
bb. Necessity That Payment Be under Compulsion [§ 53] p 744. 
cc. Part Payment [§ 54] p 745 
(b) Specific Agreement for, or Acceptance of, Rights [§ 55] p 747 
(ce) Identicalness in Undertakings of Principal and Surety [§ 56] p 748 
(d) Contract with, or Request from, Principal [§ 57] p 748 
(e) Exhaustion of Legal Remedies against Principal [§ 58] p 748 
(f) Usefulness or Valuableness of Right [§ 59] p 749 
(5) Right of Subrogation As Dependent on, or Affected by, Acts af Creditor [§§ 60- 
62] p 749 
(a) Assignment [§ 60] p 749 
(b) Release or Discharge of Rights after Payment by Surety [§ 61] p 749 . 
(ec) Dealings Subsequent to Suretyship but before Payment [§ 62] p 750 
(6) Waiver by Surety [§ 63] p 750 
(7) Extent and Limitations of Subrogation Generally [§ 64] p 750 
(8) Assignment and Transfer of Surety’s Rights [§ 65] p 753 
b. Rights and Remedies to Which Subrogated [§§ 66-76] p 754 
(1) Rights of Which Surety Is Ignorant or on Which He Did Not Rely [§ 66] p 754 
(2) Debt Itself and Evidences and Incidents Thereof [§ 67] p 754 
(3) Collateral Securities Generally [§ 68] p 757 
(4) Rights Acquired under or Arising Out of Contract Secured [§ 69] p 759 
(5) Rights and Remedies Given by Law or Obtained by Legal Proceedings [§§ 70- 
72] p 759 
(a) In General [§ 70] p 759 
(b) Liens [§ 71] p 760 
(ec). Priorities and Special Privileges and Remedies [§ 72] p 760 
(6) Rights and Remedies against Third Persons [§§ 73-76] p 763 
(a) Im General [§ 73] p 763 
(b) Persons Who Have Assumed and Agreed To Pay Debt [§ 74] p 764 
(ec) Wrongdoers and Tort-Feasors Generally [§ 75] p 764 
(d) Persons Receiving Trust Property or Participating in Breach of Trust 
— [§ 76] p 764 
c. Against Whom Surety May Enforce Liens and Securities of Creditor [§§ 77-78] p 766 
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(1) Persons Acquiring Interest in Principal’s Property Subsequent to Suretyship [$ 
77| p 766 
(2) Persons Acquiring Property or Interest Previous to Suretyship [§ 78] p 767 
d. Subrogation As between Successive and Independent Dyprettes [$$ a 80] p 768 
(1) Successive Sureties [§ 79] p 768 
(2) Independent Sureties [§ 80] p 770 
2. Subrogation to Rights of Principal [§ 81] p 771 
3. Sureties for Particular Purposes or Types of Persons [§§ 82-88] p 772 . 
a. Sureties for Fiduciaries and O ficials [§§ 82-83] p 772 
(1) Officials [§ 82] p 772 
(2) Guardians, Trustees, Executors, and Administrators [§ 83] p 773 
b. Sureties for Public Depositaries [§ 84] p 774 
ce. Sureties on Bonds in Judicial Proceedings [§ 85] p 776 
d. Sureties on Construction Contractors’ Bonds [$$ 86-87] p 777 
(1) In General [§ 86] p 777 
(2) Against Whom Surety Is Entitled to Unpaid Funds [§ 87] p 778 
e. Sureties of Sureties and Indemnitors [§ 88] p 781 
4. Indemnitors of Sureties [§ 89] p 781 
F. Persons Acting in Representative, Fiduciary, or Official Capacity [$§ 90-96] p 781 
. In General [§ 90] p 781 
. Agent [§ 91] p 782 
. Executor or Administrator [§ 92] p 782 
. Guardian [§ 93] p 784 
. Sheriff or Other Public Officer [§ 94] p 785 
. Trustee [§ 95] p 786 
. Miscellaneous Other Persons [§ 96] p 786 
G. Persons Discharging Encumbrances [§§ 97-112] p 786 
1. In General [§§, 97-98] p 786 
a. Statement of Rule [§ 97] p 786 
b. Application to Discharge of Particular Encumbrances [§ 98] p 787 
2. Persons in Status of Purchaser of Encumbered Property [§§ 99-106] p 789 
a. Statement of Rule [§§ 99-101] p 789 
(1) General Rule [§ 99] p 789 
(2) Assumption or Knowledge of Encumbrance [§ 100] p 790 
(3) Failure of Title [§ 101] p 790 
b. Application to Discharge of Particular Encumbrances [§§ 102-106] p 790 
(1) Chattel Mortgage or Deed of Trust [§ 102] p 790 
(2) Judgment Lien [§ 103] p 791 
(3) Mortgage or Deed of Trust [§ 104] p 791 
(4) Vendor’s Lien [§ 105] p 795 
(5) Miscellaneous Other Encumbrances [§ 106] p 795 
3. Purchasers of Equity of Redemption [§ 107] p 796 
4. Purchasers at Execution, Foreclosure, Judicial, and Similar Sales [§§ 108-109] p 797 
a. In General [§ 108] p 797 
b. Invalid Sales [§ 109] p 799 
5. Subsequent Encumbrancers [§§ 110-111] p 801 
a. In General [§ 110] p 801 
b. Part Payment [§ 111] p 804 
6. Grantors or Mortgagors Paying after Transfer of Mortgaged Property [§ 112] p 805 


Hl. Third Persons Advancing Means To Discharge, or Discharging, Debt or Encumbrance Securing 
Such Debt [§§ 113-120] p 807 


1. In General [§ 113] p 807 


2. Application to Discharge of Particular Encumbrances [§§ 114-120] p 809 
a. Mortgage or Deed of Trust [§§ 114-116] p 809 


Noah wWwnd 
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For later cases, developments anid changes in the law see Annotations, same title and section number 
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(1) In General [§ 114] p 809 
(2) Loan or Discharge under Agreement [§§ 115-116] p 811 
(a) Agreement To Take Security Discharged [§ 115] p 811 
(b) Agreement To Take New Security [§ 116] p 813 , 
b. Maritime Lien [§ 117] p 816 
ec. Mechanic’s or Wage Lien [§ 118] p 816 
d. Vendor’s Lien [§ 119] p 818 
e. Miscellaneous Other Encumbrances [§ 120] p 820 
I. Third Persons Making Advancements for Necessaries, or To Discharge Encumbrance on Property 
of, Person Incompetent To Contract [§ 121] p 820 
J. Persons Owning Funds or Property Applied by Others to Debts or Encumbrances [§ 122] p 821 
K. Persons Making Improvements on Land of Another [§ 123] p 823 
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V. ESTABLISHMENT AND ENFORCEMENT OF RIGHT [44 124-144] p 823 
A. In General [§ 124] p 823 
B. Nature and Form of Remedy [§§ 125-128] p 824 
1. Legal or Equitable [§ 125] p 824 
2. Probate Jurisdiction [§ 126] p 825 
3. Independent or Subordinate or Ancillary Proceedings [§ 127] p 825 
4. Assertion by Way of Defense [§ 128] p 826 
. Time for Bringing Action [§ 129] p 826 
. Conditions Precedent [§ 130] p 827 
. Limitations and Laches [§§ 131-133] p 827 
1. Limitations [§§ 131-132] p 827 
a. In General [§ 131] p 827 
b. Period Applicable [§ 132] p 827 
2. Laches [§ 133] p 829 
F. Parties [§ 134] p 831 - 
G. Pleading [§§ 135-138] p 833 
1. In General [§ 135] p 833 
2. Bill, Complaint, or Petition [§ 136] p 833 
3. Plea or Answer [§ 137] p 835 
4. Issues, Proof, and Variance [§ 138] p 835 
H. Evidence [§§ 139-141] p 835 
1. Burden of Proof and Presumptions [§ 139] p 835 
2. Admissibility [§ 140] p 836 
3. Weight and Sufficiency [§ 141] p 836 
I. Trial [§ 142] p 836 Mery 
J. Judgment or Decree [§ 143] p 837 
K. Review [§ 144] p 838 
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CROSS REFERENCES 


Subrogation:—Continued 
Of:—Continued 
Insurer see Insurance § 714; Accident Insurance § 
364; Fidelity Insurance § 33; Fire Insurance §§ 
618-660; Guaranty Insurance § 5; Liability In- 
surance §§ 114-116; Life Insurance § 363; Thive- 
Stock Insurance § 23; loyd’s Insurance § 20; 


Control of execution by: 

Codefendant see Executions § 908. 

Officer paying execution see Executions § 910. 

Third person paying execution see Executions § 909. 
Effect of payment of judgment by ae party or third 


person see Judgments §§ 1062-1067. 
Equitable jurisdiction over matters of account through 
subrogation see Accounts and Accounting § 


‘Subrogation: 


As method of marshaling assets see Marshaling ASs- 
sets and Securities § 26 

In creditors’ suits see Creditors’ Suits § 106. 

Of: 

Directors or officers of corporation: 
Paying claims of creditors see Corporations § 1905. 
With respect to statutory liability see Corpora- 

tions § 2072. 

Fraudulent grantee to rights of creditor whom he 

has paid see Fraudulent Conveyances §§ 463-472. 


Marine Insurance §§ 484-487, 496; Motor Vehicles 
§§ 383, 384; Plate Glass Insurance § 11. 
Materialman to lien of contractor see Mechanics? 
Tiens §§ 162, 163. 
Person: 
From whom corporation effected unauthorized loan 
see Corporations § 2562. 
Paying taxes as against person or property lia- 
ble see Taxation [37 Cyc 1154 et seq]. 
Subcontractor to lien of contractor see Mechanics’? 
Thiens §§ 162, 163. 
Trustee in bankruptcy to rights of creditor see 
Bankruptcy § 245. 
Workman to lien of contractor see Mechanics’ Liens 
§§ 162, 168. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 1] Subrogation is the substitution of another 
person in the place of a creditor, so that the per- 


1. Cross references: 


Contribution distinguished see Con- 
tribution § 1. 


Equitable: 


Assignment distinguished see As- 
signments § 6 notes 58—66. 


Lien compared see Liens § 5 notes 
46-48. 


2. Graham v. Durnbaugh, 186 P. 
798, 800, 44 Cal.App. 482; Walder- 
meyer v. Loebig, 81 S.W. 904, 906, 183 
Mo. 363 [both quot Sheldon Subr. § 
1]; Journal Pub. Co. v. Barber, 81 S.E. 
694,165 N.C. 478; Liles v. Rogers, 18 
S.E, 104, 118 N.C. 197, 199, 37 Am.S.R. 
627; Northwestern Mut. Sav. & Loan 
Ass’n v. White, 153 N.W. 972, 31 N. 
D. 348, 360 [quot Cyc]. To same ef- 
fect see Brown y. Rouse, 58 P. 267, 
125 Cal. 645, 650; Cornelia Bank v. 
First Nat. Bank, 154 S.E. 234, 170 Ga. 
747; Houghtelin v. Diehl, 277 P. 699, 
47 Idaho 636; Johnson y. Barrett, 19 
N.E. 199, 117 Ind, 551, 554, 10 Am.S.R. 
83; Richards v. Cowles, 75 N.W. 648, 
105 Iowa 734; Boston Safe Deposit, 
ete., Co. v. Thomas, 53 P. 472, 59 Kan. 
470, 475; Staples v. Fox, 45 Miss. 
667, 680 [quot Dixon Subr.]; Ameri- 
can Surety Co. of New York v. School 
Dist. No. 64 of Douglas County, 219 
N.W. 588, 117 Neb. 6; Finegan v. New 
York, 38 N.Y.S. 358, 4 App.Div. .15; 
Citizens’ Trust Co. vy. Prescott, 227 
N.Y.S. 514, 131 Misc. 884 [aff 229 N. 
Nese Osi e24) AppoDiv. .280]s2) Ue use 
Fidelity & Guaranty Co. v. Bramwell, 
217 P. 332, 108 Or. 261, 32 A.L.R. 829; 
Colt v. Sears Commercial Co., 37 A. 
ol) 20) Rae 64, 71>. Sanger Bros. ‘v- 


Ely & Walker Dry Goods Co., (Tex. 
Civ.App.) 207 S.W. 348. 
[a] Other definitions.—(1) ‘A le- 


gal fiction whereby a debt or obliga- 
tion which has been paid by a third 
person is treated as still subsisting 
for the benefit of the one so paying 
so that by means thereof, one credi- 
tor is substituted to the rights, rem- 


edies, and securities of another.” 
Millowners’ Mut. Life Ins. Co. v.' 
Goff, (lowa) 232 N.W. 504. To same 
effect U. S. v. D. L. Taylor Co., 268 


F. 635 [aff 277 F. 945, and quot Shel- 
don Subr.]; Johnson v. Gillett, 168 P. 
1031, 66 Okl. 308; Kone v. Harper, 
(Tex.Civ.App.) 297 S.W. 294, 297 [aff 
(Commn.App.) 1 S.W.(2d) 857]. (2) 
“A fiction of the law, which in the 
language of the Code [of Louisiana], 
‘is the right of a creditor in favor 
of a third person who pays him.’” 
Bradford v. Damare, 16 So. 487, 489, 
46 La.Ann. 1530, 1534 [quot Roman 
Vv. Morstally 31 ) avAnn.): 717). +63) 
“An equity called into existence for 
the purpose of enabling a party sec- 
ondarily liable, but who has paid the 
debt, to reap tthe benefit of any se- 
curities or remedies which the credi- 
tors may hold as against the princi- 
pal debtor and by the use of which 
the party paying may thus be made 
whole.” Peoples v. Peoples Bros., 
254 F. 489, 491 [mod on other grounds 
sub nom. American Surety Co. of 
New York v. Finletter, 274 F. 152]; 
Paton v. Robinson, 71 A. 730, 733, 81 
Conn. 547 [both quot Bispham Eq. p 
450, § 885]. (4) “An equity which 
enables a party secondarily liable, 
but who has paid the debt, to reap 
the benefit of any securities, remedies 
or rights of the creditor as against 
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I. DEFINITION? 
[By Gueert G. Fintey] 


the principal or (in jurisdictions 
where the equity extends so far) oth- 
ers primarily liable.” Rivers, v. Lib- 
erty Nat. Bank of Columbia, 133 8.E. 
21.0, 213,) 135S.C,,,107.2% Gb). “the: equl= 
ty, by which a person who is secon- 
darily liable for a debt, and has paid 
the same, is put in the place of the 
creditor so as to entitle him to make 
use of all the securities and remedies 
possessed by the creditor, in order to 
enforce the right of exoneration as 
against the principal debtor, or of 
eontribution against others who are 
liable in the same rank with himself.” 
Schoonover v. Allen, 40 Ark. 132, 137; 
Talbot v. Wilkins, 31 Ark. 411, 421; 
Fuller v. John S. Davis’ Sons Co., 56 
N.E. 791, 184 Ill. 505, 513; Baker v. 
American Surety Co. of New York, 159 
N.W. 1044, 1045, 181 Iowa 634 [quot 
Bispham Eq.]; State ex rel. Moore v. 
Perkins, 38 So. 196, 198, 114 La. 301 
[quot Bishop Eq. § 335]; Sands v. 
Durham, 36 S.E. 472, 98 Va. 392, 395, 
54 L.R.A. 614 [rev on other grounds 
88 S.E. 145, 99 Va. 263, 54 L.R.A. 614, 
86 Am.S.R. 884]. To same effect 
Michigan City v. Marwick, 116 N.E. 
434, 437, 119 N.E. 154, 67 Ind.App. 294 
[quot Bispham Eq. 335]. (6) “The act 
of putting one person in the place of 
another, or the substitution of anoth- 
er person in the place of the creditor, 
to whose rights he succeeds in re- 
lation to the debt.” Heuser v. Shar- 
man, 56 N.W. 525, 89 Iowa 355, 359, 
48 Am.S.R. 390 [quot Leach v. Com- 
mercial Sav. Bank of Des Moines, 213 
N.W. 517, 205 Iowa 1154, 1160 (cit 
Andrew v. U. S. Bank of Des Moines, 
213 N.W. 531, 206 Iowa 883)]. (7) 
“The act of putting, by a transfer, a 
person in the place of another, or a 
thing in the place of another thing. 
It is the substitution of a new for 
an old creditor and the succession to 
his rights, transfusio unius creditoris 
in alium.” Spray v. Rodman, 43 Ind. 
225, 228. (8) “A substitution of one 
person or thing for another.” Swarts 
v. Siegel, 117 F. 13, 15, 54 C.C.A. 399 
[appeal dism 23 S.Ct. 846, 187 U.S: 
638, 47 L.Ed. 344]. To same effect 
Illinois Surety Co. v. Mitcheil, 197 S. 
W. 844° 177 Ky. 361, L.R.A.1918A 931. 
(9) “The substitution of a new for 
an old creditor; more generally the 
act of putting, by transfer, a person 
in the place of another.” Holland 
Banking Co. v. See, 130 S.W. 354, 146 
Mo.App. 269 [quot Anderson L. D.]. 
(10) “The substitution of one credi- 
tor for another.” ~-Adtna Ins. Co. v. 
Hann, 72 So. 48, 50,196 Ala. 234. (117¥ 
“The substitution of another person 
in the place of a creditor to whom 
Such person succeeds.” Fidelity & 
Deposit Co. of Maryland v. City of 
Stafford, 144 P. 852, 98 Kan. 539; KE. 
Y, Chambers & Co. v. Little, (Tex. 
Civ.App.) 21 S.W.(2d) 17. To same 
effect O. S. Kelly Co. yv. Lobenthal, 
15 OhioCir.Ct. 3438, 349, 8 OhioCir.Dec. 
300. (12), “The substitution of one 
person in the place of another.” 
Tilgman Lumber Co. vy. Matheson, 70 
Sibyy 1088,..1035; 88 S.C. 432° (18) 
“The substitution of one person in the 
place of another with reference to a 
lawful claim or right.” American 
Surety Co. of New York v. National 
Bank of Barnesville, Ohio, 17 F.(2da) 
942, 944; Lovingood v. Butler Const. 
Co., 131 So, 326, 131, 100 Fla. 1252, 74 
A.L.R. 513; Marianna Nat. Farm Loan 


son in whose favor it is 
rights of the creditor in relation to the debt.? 


exercised succeeds to the 
It 


Ass’n v. Braswell, 116 So. 639, 641, 
95 Fla. 510; Meyer v. Florida Home 
Finders, 105 So. 267, 269, 90 Fla. 128; 
Boley v. Daniel, 72 So. 644, 72 Fla. 
121, L.R.A.1917A 734; San Antonio 
Cattle Loan Co. v. Blalack & Son, 
(Tex.Civ.App.) 256 S.W. 974, 975 [aff 
(Commn.App.) 267 S.W. 474]; Davis 
v, Central Vermont Ry. Co., 113 A. 
539, 540, 95 Vt. 180. To same effect 
First Nat. Bank of Paris v. O’Neil 
Engineering Co., (Tex.Civ.App.) 175 
S.W. 74, 79. (14) “The substitution 
of one person in the place of another, 
whether as creditor or as possessor 
of any other rightful claim.’”’ lIerardi 
v. Farmers’ Trust Co. of Newark, 
(Del.) 151 A. 822; Townsend v. Cleve- 
land Fire Proofing Co., 47 N.E. 707, 
709, 18 Ind.App. 568 [quot Sheldon 
Subr. p 1]. (15) “The substitution 
of one person in place of another, 
whether as a creditor or as the pos- 
sessor of any other rightful claim, so 
that he who is substituted succeeds 
to the rights of the other in relation 
to the debt or claim and its rights, 
remedies or securities.’”’” Kent v. Bai- 
ley, 164 N.W. 852, 8538, 181 Iowa 489; 
Leavitt v. Canadian Pac. R. Co., 37 
A. 886, 90 Me. 153, 160, 38 L.R.A. 152; 
Robertson v. Sullivan, 59 So. 846, 102 
Miss. 581. To same effect McKenzie 
v. Missouri Stables, (Mo.App.) 34 S. 
W.(2d) 136, 141. (16) “The substitu- 
tion of one person in the place of an- 
other as a creditor, the new creditor 
succeeding to the rights of the for- 
mer; the mode by which a third per- 
son who pays a creditor succeeds to 
his rights against the debtor.’’ In 
Bank of Nampa, 157 P. 1117, 1120, 
Idaho 166. (17) “The substitution of 
one who, under the compulsion of 
necessity for the protection of his 
own interest has discharged a debt 
for which another is primarily liable 
in the place of the creditor, with all 
the security, benefits, and advantages 
held by the latter with respect to the 
debt.” Page Trust Co. v. Godwin, 130 
S.E. 323, 326, 190 N.C. 512. (18) “The 
substitution of another person in the 
place of a creditor or claimant to 
whose rights he succeeds in relation 
to the debt or claim asserted, which 
has been paid by him involuntarily.” 
Dunlap v. Pierce, 168 N.E, 277, 282, 
336° Ill. 178, 66 A.L.R. 181 [rev 253 
Il.App. 1]. To same effect Mer- 
chants, ete., Bank v. Tillman, 31 S.R. 
795, 106 Ga. 55. (19) “Subrogation is 
simply asking something in the right 
of another, or as it were, under an- 
other, which that other ought in jus- 
tice and equity to accord the use of 
to the person asking.” Goldsmith v. 
Stewart, 45 Ark. 149, 154. (20) “The 
demanding of something under the 
right of another, to which right the 
claimant is entitled for the purposes 
of justice to be substituted in place 
of the original holder. . Cy Rs 
the machinery by which the equity of 
one man is worked out through the 
legal rights of another.” Chaffe v. 
Oliver, 39 Ark. 5381, 542. To same ef- 
fect Attna Ins. Co. v. Hann, 72 So. 
48, 50, 196 Ala, 234; First State Bank 
of Wylie v. Farmers’ & Merchants’ 
Nat. Bank of Farmersville, (Tex.Civ. 
App.) 262 S.W. 225, 226. (21) “Put- 
ting a third person who has paid the 
amount due the creditor in his place.” 
Connecticut Mut. L. Ins. Co. v. Corn- 
well, 25 N.Y.S. 348, 72 Hun 199, 201. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


is of two kinds,’ legal* and conventional,® legal sub- 
rogation being for the purpose of this distinction 
regarded as subrogation which arises by operation 
of law,® and conventional subrogation that which 
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arises by contract.7 
used without qualification, it is ordinarily legal sub- 
rogation which is meant, as distinguished from con- 
ventional subrogation. 
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If the term “subrogation” is 


II. ORIGIN, BASIS, NATURE, AND PURPOSE OF DOCTRINE IN GENERAL 


[§ 2] A. Legal Subrogation—1. In General. ‘Le- 


[By Ginpert G. Finiey] 


gal subrogation has its rise in equity,® and arises 


(22) “The equitable result of pay- 
ment.’ Nesbit v. Martin, 4 Pa.Co. 
95, 97. (23) “The doctrine of subro- 


gation is that one who has the right 
to pay and does pay a debt which 
ought to have been paid by another 
is entitled to exercise all remedies 
which the creditor possessed against 
the other.” Bassett v. Streight, 88 S. 
HL. $48, 78 W.Va. 262. (24) “The doc- 
trine of subrogation is that where one, 
not voluntarily, but to protect his 
own rights, satisfies a debt for which 
another is primarily liable, he may 
enforce against the person primarily 
liable all the securities, benefits, and 
advantages, held by the creditor.” 
Murphree v. Clisby, 52 So. 907, 909. 
168 Ala. 339, 29 L.R.A.N.S. 938. (25) 
“A court of equity, when it becomes 
necessary to do exact justice between 
parties in a given transaction, may 
place one of these parties, to whom a 
legal right does not belong, in the 
position of a party to whom the legal 
right does belong. This mode, adopt- 
ed for the purpose of doing justice, 
is termed subrogation.” Galbraith- 
Foxworth Lumber Co. v. Long, (Tex. 
Civ.App.) 5 S.W.(2d) 162, 167. 


[b] Sometimes denominated: (1). 
“A fictitious cession made to one who 
has a right to offer or make payment 
to the creditor.’ Staples v. Fox, 45 
Miss. 667, 680. (2) ‘‘The cession of 


remedies.” Furnold v. Missouri Bank, 
44 Mo. 336. 
* [e] Synonymous with substitu- 


tion.— (1) The term is used synony- 
mously with substitution. Pryor v. 
Davis, 19 So. 440, 109 Ala. 117; Loeb 
v. Fleming, 15 Ill.App. 503; Ducker 
v. Stubblefield, 9 B.Mon. (Ky.) 577; 
Staples v. Fox, 45 Miss. 667; Green- 
well v. Heritage, 71 Mo. 459; Springs 
v. Harven, 56 N.C. 96; Cottrell’s Ap- 
peal, 23 Pa. 294; Kyner v. Kyner, 6 
Watts (Pa.) 221; Erb’s Appeal, 2 
Penr.&W. (Pa.) 296; Lee County Jus- 


_ tices v. Fulkerson, 21 Gratt. (62 Va.) 


182; Davis v. McConiff, 2 Rev.deJur. 
543; Chapdelaine v. Chevallier, 10 
Rev.Lee. 687; Gingras vy. Gingras, 16 
Que.L. 292; Stewart v. Metropolitan 
Bldg. Soc., 1 Dorion (Ont.) 324; 
Berthelet v. Dease, 12 L.C.Jur. 336; 
Quebec F. Ins. Co. v. Molson, 1 L.C. 
Rep. 222; Renny v. Moat, 2 Montreal 
Leg.N. 97, 4 MontrealLeg.N. 195; 


‘Owens v. Bedell, 7 Montr.Q.B. 395. (2) 


The doctrine is frequently referred to 
as the doctrine of substitution. 
American Surety Co. v. Nat. Bank of 
Barnesville, 17 F.@2d) 942. (3) “Sub- 
stitution is a remedy afforded by 
courts of equity to the surety, upon 
paying the debt of his principal.” Lee 
County Justices v. Fulkerson, 21 
Gratt. (62 Va.) 182, 193. 


3. Ga —Cornelia Bank .v. | First 
Nat. Bank, 154 S.H. 234, 170 Ga. 747; 


erwin v. Brooke, 126 S.E. 777, 159 
Ga. 683. 
Towa.—Kent v. Bailey, 164 N.W. 


852, 181 Iowa 489. 


Neb.—George A. Hoagland & Co. v. 
Decker, 224 N.W. 14, 118 Neb. 194. 


N.Y.—Connecticut Mut. L, Ins. Co. 


vy. Cornwell, 25 N.Y.S. 348, 350, 72 


Hun 199 


N.C.—Everett v. Staton, 134 S.E. 
492, 192 N.C. 216. 


Tex.—International & G. N. Ry. Co. 
v. Concrete Inv. Co., (Civ.App.) 201 
PLAS 718 [aff (Commn.App.) 263 S.W. 


Va.—Combs v. Agee, 139 S.H. 265, 
148 Va. 471. 


4 <Ala.—A tna Ins. Co. v. 
72 So. 48, 196 Ala. 234. 


Fla.—Lovingood v. Butler Constr. 
Co., 131 So. 126, 100 Fla. 1252, 74 A. 
LR, 513. 


Ga.—Cornelia Bank y. First Nat. 
Bank, 154 S.E. 234, 170 Ga. 747; Er- 
win v. Brooke, 126 S.E. 777, 159 Ga. 
683; Hiers v. Exum, 122 S.E. 784, 158 
Ga. 19; Lutes v. Warren, 92 S.E. 58, 
146 Ga. 641. 


Iowa.—Kent v. Bailey,,164 N.W. 852, 
181 Iowa 489. 


La.—Bradford v. Damare, 
487, 46 La.Ann. 1530. 


Neb.—George A. Hoagland & Co. v. 
Decker, 224 N.W. 14, 118 Neb. 194. 


N.J.—First Nat. Bank of Freehold 
v. Thompson, 48 A. 333, 61 N.J.Ha. 
188. 

N.Y¥.—Connecticut Mut. Life Ins. 
oes v. Cornwell, 25 N.Y.S. 348, 72 Hun 


N.C.—Everett v. Staton, 134 S.H. 
492, 192 N.C. 216; Grantham v. Nunn, 
121 S.H. 622, 187 N.C. 394. 


Ohio.—Gashe v. Ohio Lumber Co., 


Hann, 


16 So. 


‘5 OhioS.&C.P. 130, 31 Cine.L.Bul. 189. 


5. Fla.—Lovingood v. Butler Const. 
Cor, 131 So. 126, 1004 Fla. 1252, 74 
A.L.R. 513. 


Ga.—Cornelia Bank v. First Nat. 
Bank, 154 S.E. 234, 170 Ga. 747; Hr- 
win v. Brooke, 126 S.F. 777, 159 Ga. 
683; Hiers v. Exum, 122 S.H. 784, 158 
Ga. 19; Lutes v. Warren, 92 S.E. 58, 
146 Ga. 641. 


lowa.—Kent y. Bailey, 
852, 181 Iowa 489. 


La.—Bradford v. Damare, 
487, 46 La.Ann. 1530. 


Neb.—George A. Hoagland & Co. v. 
Decker, 224 N.W. 14, 118 Neb. 194. 


N.Y.—Connecticut Mut. Life Ins. 
Co. v. Cornwell, 25 N.Y.S. 348, 72 Hun 
199. 

N.C.—Everett v.. Staton, 134 S.H. 
492,192 N.C. 216; Grantham y. Nunn, 
121° .S. Wy 62:2;* 187%, NC: 2394. 


Ohio.—Gashe v. Ohio Lumber Co., 
5 OhioS.&C.P. 130, 31 Cinc.L.Bul. 189. 


164 N.W. 


16 So. 


Va.—Combs v. Agee, 139 S.E. 265, 
148 Va. 471. 
6. Ala.—4Aitna Ins. Co. v. Hann, 


72 So. 48, 196 Ala. 234. 
Iowa.—Kent v. Bailey, 164 N.W. 852, 
181 Iowa 489. 


Mo.—MeKenzie v. Missouri Stables, 
(App.) 34 S.W.(2d) 136. 


out of a condition or relationship!® by operation of 


N.J.—First Nat. Bank of Freehold 
tee ee 48 A. 333, 61 N.J.Eq. 


N.Y.—Connecticut Mut. L. Ins. Co. 
Re Conpwell; 25 N.Y.S. 348, 72 Hun 


N.C.—Grantham v. Nunn, 121 S.E. 
662, 187 N.C. 394. 


Tex.—Aaron Frank Clothing Co. v. 
Deegan, (Civ.App.) 204 S.W. 471, er- 
ror refused; International & G. N. 
Ry. Co. ‘vs Conerete Inv. Co., (Civ. 
App.) 201 S.W. 718 [aff (Commn. 
App.) 263 S.W. 265]. 


Va.—Combs v. Agee, 139 S.E. 265, 
148 Va. 471. 


7. Ala.—Aitna Ins. 
72 So. 48, 196 Ala. 234. 


Ga.—Hiers vy, Exum, 122 S.E. 784, 
158 Ga. 19. : 


N.J.—First Nat. Bank of Freehold 
v. Thompson, 48 A. 333, 61 N.J.Eq. 
188; Seeley v. Bacon, (Ch.) 34 A. 139. 


N.Y.—Connecticut Mut. L. Ins. Co. | 
v. Cornwell, 25 N.Y.S. 348, 72 Hun 199. 


N.C.—Grantham v. Nunn, 121 S.E. 
662, 664, 187 N.C. 394. 


Tex.—Aaron Frank Clothing Co. yv. 
Deegan, (Civ.App.) 204 S.W. 471, er- 
ror refused; International & G. N. 
Ry. Co. v. Concrete Inv. Co., (Civ. 
App.) 201 S.W. 718 [aff (Commn.App.) 
263 S.W. 265]. 


Va.—Combs v. Agee, 139 S.H. 265, 
148 Va. 471. 


8. McKenzie v. Missouri Stables, 
(Mo.App.) 34 S.W.(2d) 136. 


9. Wallace v. Benner, 156 S.E. 795, 
200 N.C: 124. 


10. Watts v. 


Co. vy. Hann, 


Eufaula Nat. Bank, 


76 Ala. 474; Loewenstein v. Queen 
Ins; Co:; 127 -S.W. 72, 227 Mo. 100; , 
Capen v. Garrison, 92 S.W. 368, 193 


Mo. 335, 5 L.R.A.N.S. 838; Kansas 
City, to Use of Missouri Pac. R. Co., 
v. Southern Surety Co., 219 S.W. 727, 
2083 Mo.App. 148; Smith v. Folsom 
88 N.E. 546, 80 OhioSt. 218; Miller v. 
Guaranty Trust & Banking Co., (Tex. 
Civ.App.) 207 S.W. 642 [rev on other 
grounds (Commn.App.) 228 S.W. 
1085]. 


[a] “It is fundamental that the 
right to be subrogated arises out of 
the relation of the parties.” Smith v. 
Folsom, 88 N-E. 546, 548, 80 OhioSt. 
218. 


[b] Right of subrogation.—(1) It 
‘is an inherent or natural equity, 
growing out of the circumstance that 
the party secondarily liable has a 
right to call upon the party primarily 
bound to be reimbursed for every out- 
lay he is compelled to make in diis- 
charging the obligation.” Conway v. 
Strong, 24 Miss. 665, 666. (2) It does 
not necessarily depend upon privity 
of contract between the one paying 
the debt and the creditor or debtor, 
but arises from the nature of the 
transaction. Miller v. Guaranty 
Trust & Banking Co., (Tex.Civ. App.) 
207 S.W. 642 [rev on other grounds 
(Commn.App.) 228 S.W. 1085]. 
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[§ 3] 2. Origin of Doctrine. 


a doctrine of the common law.t? 


11. Fla.—Marianna Nat. Farm 
Loan Ass’n v. Braswell, 116 So. 639, 
95 Fla. 510; Meyer v. Florida Home 
Finders, 105 So. 267, 90 Fla. 128; 
Boley v. Daniel, 72 So. 644, 72 Wla.121, 
L.R.A1917A 734. 


Ga.—Erwin v. Brooke, 126 S.E. 777, 
159 Ga. 683. 


Ill.—Hughes vy. Hartford F. Ins. Co., 
17 Ill.App. 518. 


Mo.—Loewenstein v. Queen Ins. Co., 
127 S.W. 72, 227 Mo. 100; Plate Glass 
Underwriters’ Mut. Ins. Co. v. Ridge- 
wood Realty Co., 269 S.W. 659, 219 
Mo.App. 186. 


Fcc swoed v. Gatewood, 75 Va. 
ifs 


“It [subrogation] is the act of the 
eee ore v. Gatewood, 75 Va. 
07, F 


12. Ky.—Probst v. Wigginton, 281 
S.W. 834, 213 Ky. 610. 


Mo.—Davenport v. Timmonds, 138 
S.W. 349, 157 Mo.App. 360. 


Neb.—State v. Citizens’ State Bank 
of Royal, 224 N.W. 868, 118 Neb. 337; 
Arlington State Bank v. Paulsen, 78 
N.W. 3038, 57 Neb. 717 [rev on other 
grounds 80 N.W. 263, 59 Neb. 94]. 


Okl.—Fox v. Dunning, 255 P. 582, 


/Or.—American Cent. Ins. Co. v. 
Weller, 212 P. 803, 106 Or. 494. 


-  Wash.—Longview School Dist. No. 
112 v. Stubbs Electric Co., 295 P. 186, 
160 Wash. 465. 


“Ordinarily, the rights of subroga- 
tion exist without express statutory 
provision.” Fox v. Dunning, (Okl1.) 
2d, BP. 582, 585; 


13. Merchants’ & Miners’ Transp. 
Co. v. Robinson-Baxter-Dissosway 
Towing & Transp. 'Co., 191 F. 769, 113 
C.C.A. 427 [reh den 194 F. 361, 114 
C.C.A. 321 (cert den 32 -S.Ct. 837, 225 
U.S. 704, 56 L.Ed. 1265)]. 


14. U.S.—In re Day Lumber Co., 
40 F.(2d) 285; The Livingstone, 130 
F, 746, 65 C.C.A. 610. 


Ga.—Cornelia Bank v. First Nat. 
Bank, 154 S.H. 234, 170 Ga. 747. 


Iowa.—Andrew v. Bevington Sav. 
Bank, 221 N.W. 668, 206 Iowa 869; 
Kent v. Bailey, 164 N.W. 852, 181 
Iowa 489. 


Ky.—William Burford & Co. 
Glasgow Water Co.. 2 S.W.(2d) 1027, 
223 Ky. 54, 62 A.L.R. 1195. 


Md.—Maryland Trust. Co. v: Pof- 
fenberger, 144 A. 249, 156 Md. 200, 62 
A.L.R. 546. 


Minn.—Northern Trust Co. v. Con- 
solidated Elevator Co., 171 N.W. 265, 
142 Minn. 132, 4 A.L.R. 510; Stewart 
v. Parcher, 98 N.W. 650, 91 Minn. 517; 
Emmert v. Thompson, 52 N.W. 31, 
49 Minn. 386, 32 Am.S.R. 566; Knob- 
lauch v. Foglesong, 38 N.W. 366, 38 
Minn. 459. 


Mo.—Loewenstein v. Queen Ins. Co., 
127 S.W. 72, 227 Mo. 100; McKenzie 
v. Missouri Stables, (App.) 34 S.W. 
(2d) 1386; Davenport v. Timmonds, 
138 S.W. 349, 157 Mo.App. 360. 


Neb.—State v. Citizens State Bank 
of Royal, 224 N.W. 868, 118 Neb. 337; 
Aultman v. Bishop, 14 N.W. 455, 53 
Neb. 545. 


N.J.—Serial Building, Loan & Sav- 
ings Inst. v. Ehrhardt, 124 A. 56, 95 


Subrogation does 
not owe its origin to statute or custom’? nor is it 
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[§$§ 2-3 


equity!* and: is a creature of. equity,t® a doctrine of 


It originated in 


N.J.Eq. 607. 


N.Y.—Bell v. Greenwood, 242 N.Y.S. 
149, 229 App.Div. 550; Wells v. Salina, 
25 N.Y.S. 134, 71 Hun 559. 


N.C.—Moring v. Privott, 60 S.E. 
509, 146 N.C. 558; Grainger v. Lind- 
say, 31 S.B. 473, 123 N.C. 216. 


Okl.—Boyd v. McKenney, 246 P. 
406, 118 Okl. 8; Richardson v. Amer- 
ican Surety Co., 223. Ps 28808 Ste OKT: 
264; Johnson vy. Gillett, 168. Es ng 
66 Okl. 308. 


Pa.—Stevenson’s 
Dist. 1128. 


Porto Rico.—Van Syckle v. Montil- 
la, 1 Porto Rico Fed. 75. 


’ Tex.—First State Bank of Wylie v. 
Farmers’ & Merchants’ Nat. Bank of 
Farmersville, (Civ.App.) 262 S.W. 225. 


Va.—Moritz v. Redd, 145 S.E. 245, 
151 Va. 644. 


“The principle of equitable subro- 
gation does not arise from contract, 
for that is conventional subrogation, 
but is a creation of the court of eq- 
uity, and is applied in the absence of 
an agreement between the parties, 
where otherwise there would be a 
manifest failure of justice.” Union 
Mortg.. Banking, ete., Co. v. Peters, 
18 So. 497, 72 Miss. 1058, 1070, 30 L. 
R.A. 829. 


15. U.S.—American Bonding Co. of 
Baltimore, Md., v. Welts, 193 F. 978, 
113 C.C.A. 598; German Savings & 
pra Soc va Lull, £36 “hss; -69E CC. 


. 


Estate, 21 “Pa. 


Ala.—Ohmer v. Boyer, 7 So. 663, 89 
Ala. 273; Watts v. Eufaula Nat. Bank, 
76 Ala. 474; Ex p. Brown, 58 Ala. 536; 
Smith v. Harrison, 33 Ala. 706. 


Cal.—Redington v. Cornwell, 37 P. 
40, 90 Cal. 49. 


Del.—Miller vy. Stout, 5 Del.Ch. 259. 


Idaho.—Houghtelin vy. Diehl, 277 P. 
699, 47 Idaho 636; Porter v. Title 
Guaranty & Surety Co., 106 P. 299, 17 
Idaho 364, 27 L.R.A.N.S. 111. 


Ill.— Devine v. Harkness, 7 N.E. 52, 
at ee 145; Meyer v. Mintonye, 106 


Ind.—Townsend vy. Cleveland Fire 
pee eee Co., 47 N.E. 707, 18 Ind.App. 


Iowa.—Sheppard v. Messenger, 77 
N.W. 515, 107 lowa 717. 


Kan.—Blitz v. Metzger, 241 P. 259, 
119 Kan. 760 [reh den 245 P, 161, 120 
Kan. 555]; Olson v. Peterson, 128 P. 
191, 88 Kan. 350. 


Ky.—Louisville Trust Co. v. Roval 
Indemnity Co., 20 S.W.(2d) 71, 230 Ky. 
482; Widelity & Casualty Co. of New 
York v. Farmers & Merchants Bank of 
Tolu, 2 S.W.(2d) 1048, 223 Ky. 32; 
Godfrey v. Alcorn, 284 S.W. 1094, 215 
Ky. 465, 51 A.L.R. 925; Probst v. Wig- 
ginton, 281 S.W.. 834, 213 Ky. 610; 
Flannary v. Utley, 3 S.W. 412, 5 S.W. 
878, 8 Ky.L. 776, 9 Ky.L. 581. 


Mass.—Amory v. 1 Allen 
504, 


Mich.—Fraser v. Fleming, 157 N.W. 
269, 190 Mich. 238. 


Minn.—Stewart v. Parcher, 98 N.W. 
650, 91 Minn. 517. 


Mo.—Furnold v. State Bank, 44 Mo. 
336; Holland Banking Co, v. See, 130 
S.W. 354, 146 Mo.App. 269. 


Lowell, 


equity jurisprudence!® which was adopted by eq- 
uity from the Roman or the eivil law.*? 


Neb.—Criswell v. McKnight, 232 N. 
W. 586; Arlington State Bank v. Paul- 
sen, 78 N.W. 303, 57 Neb. 717 [rev 
reh on other grounds 80 N.W. 263, 59 
Neb. 94]. 


N.Y.—Mathews v. Aikin, 1 N.Y. 595; 
Wells v. Salina, 25 N.Y.S. 134, 71. Hun 


559; Farmers’ L. & T. Co. v.: Carroll, 


5 Barb. 613. 


N.C.—Royal Ins. Co. v. Atlantic 
Coast Line R. Co., 152° S.E. 503, 198 
N.C. 518; Moring v. Privott, 60 S.E. 
509, 146 N.C. 558; Liles v. Rogers, 18 
S$.E. 104, 113 N.C. 197, 199, 37 Am.S.R. 
627; Brinson y. Thomas, 55 N.C. 414. 


Or.—American Cent. Ins. Co. v. 
Weller, 212 P. 803, 106 Or. 494. 


Pa.—Musgrave v. Dickson, 33 A. 
705, 172 Pa. 629, 51 Am.S.R. 765; Mo- 
sier’s Appeal, 56 Pa. 76, 93 Am.D. 
783; Nesbit v. Martin, 4 Pa.Co. 95. 


. §.C.—Gadsden v. Brown, 17 S.C.Eq. 
ia 


Tenn.—Harlawn y. 
682. 


Vt.—Gerrish vy. Bragg, 55 Vt. 329; 
Royalton Nat. Bank v. Cushing, 53 
Vt. 321; Chandler v. Dyer, 37 Vt. 345. 


Va.—Dulaney v. Smith, 149 S.E. 441, 
153 Va. 118; Hudson vy. Dismukes, 77 
Va. 242; Gatewood v. Gatewood, 75 
Va. 407; Douglass v. Fagg, 8 Leigh 
(35 Va.) 588. 


Wash.—Longview Sehool Dist. No. 
112 v. Stubbs Electric Co., 295 P. 186, 
160 Wash. 465. 


W.Va.—MecNeil v. Miller, 2 S.E. 335, 
29 W.Va. 480. 


fa] An equitable result.—Richards 
v. Cowles, 75 N.W. 648, 105 Iowa 734. 


{b] The principle has been long 
recognized by courts of equity, and 
is well established. Stevenson v. Aus- 
tin, 3 Metc. (Mass.) 474. 


16. German Savings & Loan Soc. 
VecTull, £3622 1,669 (C.CcAS 1 sBrown' 
v. Nelms, 112 S.W. 373, 86 Ark. 368; 
Capen v. Garrison, 92 S.W. 368, 369, 
193 Mo. 835, 5 L.R.A.N.S. 838; Wal- 
dermeyer v. Loebig, 81 S.W. 904, 183 
Mo. 363. : 


17. U.S.—®tna Ins. Co. v. Middle- 
a ak S.Ct. 625, 124 U.S. 534, 31 L. 
: 7. 


Ala.—Knighton vy. 
404, 


Del.—lIerardi v. Farmers’ Trust Co. 
of Newark, 151 A. 822. 


Ga.—Wilkins v. Gibson, 38 S.E. 374, 
113 Ga. 44, 84 Am.S.R. 204. 


Tdaho.—Houghtelin v. Diehl, 277 P. 
699, 47 Idaho 636. 


Ind.—Spray v. 
225. é 


Iowa.—Baker v. American Surety 
Co. of New York, 159 N.W. 1044, 181 
Iowa 634. 


Ky.—lIllinois Surety Co. 
197 SJW. 1844, 177 Key. 361+ aaa. 
1$18A 931; Flannary v. Utley, 3 S.W. 
Tes S.W. 878, 8 Ky.L. 776, 9 Ky. 


La.—State v. 
114 La. 301. 


Miss.—Robertson v. Sullivan, 59 So. 
846, 102 Miss. 581. 


Mo.—Furnold vy. State Bank, 44 Mo. 
336; Bissett v. Grantham, 67 Mo. Avp. 


Sweeny, i Lea 


Curry, 62 Ala. 


Rodman, 


v. Mitchell, 


Perkins, 38 So. 196, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 4] 3. Nature. -It has been said that subroga- 
tion is not. strictly a remedy,!® but rather that it is 
an equitable principle through which the benefit of 
remedies is obtained.+® It is an equitable doctrine,?° 


23; Burrus v. Cook, 93 S.W. 888, 117 
Mo.App. 385. 


Mont.—McCarthy v. State Bank of 
Townsend, 170°P. 15, 54 Mont. 319. 


Neb.—Criswell v. McKnight, 232 N. 
W. 586. 


N.J.—Young v. Vough, 23 N.J.Eq. 
325 [aff 24 N.J.Eq. 535]; Shinn v. 
Budd, 14 N.J.Eq. 234. 


N.Y.—Gerseta Corp. v. Equitable 
Trust Co., 150 N.E. 501, 241 N.Y. 418, 
43 A.L.R. 1320; Durante v. Eannaco, 
72 N.Y.S. 1048, 65 App.Div. 435. 


N.C.—Journal Pub. Co. v. Barber, 
31 S.E. 694, 165 N.C. 478. 


N.D.—Northwestern Mut. Savings & 
Loan <Ass’n vy. White, 153: N.W. 972, 
31 N.D. 348. 


Okl.—Johnson. v. Gillett, 168 P. 
1031, 66 Okl. 308. 
Pa.—Springer v. Springer, 43 Pa. 


518. 


Tenn.—Fidelity & Deposit Co. of 
Maryland v. Long, 195 S.W. 766, 138 
Tenn. 43. 


Vt.—MeDanieis v. 
Mfg. Co., 22 Vt. 274. 


Va.—Enders v. Brune, 4 Rand. (25 
Va.) 438. 


W.Va.—McNeil v. Miller, 2.8... 335, 
29 W.Va. 480. 


Wis.—Iowa County Bank v. Pittz, 
211 N.W. 134,:192 Wis. 83. 


Flower Brook 


Sask.—Farmers’ Exch. Bankers, 15 


Sask.L. 318, 63 Dom.L.R. 142. 


“Tt finds its origin in the Roman 
Law.” Merchants’ & Miners’ Transp. 
Co. v.  Robinson-Baxter-Dissosway 
Towing & Transp. Co., 191 F. 769, 772, 
113 C.C.A. 427 [reh den 194 F. 361, 
114 C.C.A. 321 (cert den 32 S.Ct. 837, 
225° U.S. 2704, 56. Ed. 1265) ). 


‘Subrogation’ was a creation of 
the civil law, but was never recogniz- 
ed to its full extent by the common 
law. It was called by the civilians 
a ‘species of spontaneous agency.’ To 
lay a foundation for a claim of rec- 
ompense or remuneration on the part 
of the negotiorum gestor, the labor 
or expense must be bestowed either 
with the direct intention of benefit- 
ing the third party, against whom the 
claim is made, or in the bora fide be- 
lief that the subject belongs to the 
person by whom the expense or labor 
is bestowed.” Durante v. Eannaco, 72 
N.Y.S. 1048, 1050, 65 App.Div. 435. 


18. Central Banking, etc., Co. v. 
U. S. Fidelity, etc., Co., 80 S.E. 121, 
13 W.Va. 197, 51 L.R.A.N.S. 797. 


19. Central Banking, etc., Co. v. 
U. S. Fidelity, etc., Co., supra. 


20. U.S.—wNorthern Finance Cor- 
poration v. Byrnes, 5 F.(2d) 11; Mer- 
chants’ & Miners’ Transp. Co. v. Rob- 
inson-Baxter-Dissosway Towing & 
Transp. Co., 191>F.. 769, 113 C.C.A. 
427 [reh den 194 F. 361, 114 C.C.A. 
321 (cert den 225 U.S. 704, 32 S.Ct. 837, 
56 L.Ed. 1265)]. 


Ark.—Young Men’s Building Asso- 
ciation v. Ware, 249 S.W. 545, 158 Ark. 
137; Southern Cotton Oil Co. v. Na- 


poleon Hill Cotton Co., 158 S.W. 1082, 


108 Ark. 555, 46 L.R.A.N.S. 1049. 
Del.—lIerardi v. Farmers’ Trust Co., 
(Super.) 151 A. 822 


Ind.—Ralilroadmen’s Bldg. & Sav. 
Ass’n v. Rifner, 163 N.B. 236, 88 Ind. 
App. 580; Reserve Loan Life Ins. Co. 


SUBROGATION 


legal right.?? 


v. Dulin, 122 N.E. 3, 69 Ind.App. 363. 


Ky.—Louisville Joint Stock Land 
Bank v. Bank of Pembroke, 9 S.W. 
(2d), 118, 225 Ky. 375. 


Md.—Maryland Trust Co. v. Poffen- 
berger, 144 A, 249, 156 Md. 200, 62 A. 
L.R. 546. rf 


Mich.—Smith v. Sprague, 222 N.W. 
207, 244 Mich. 577; Stroh v. O’Hearn, 
142 N.W. 865, 176 Mich. 164. 


N.J.—Schechner vy, Oriental Holding 
Co., 153 A. 704, 107 N.J.Eq. 600. 


N.Y.—Gerseta Corp. v. Equitable 
Trust Co., 150 N.E. 501, 241 N.Y. 418, 
43 A.L.R. 1320. 


N.D.—Heegaard v. Kopka, 212 N.W. 
440, 55 N.D. 77. 


Pa.—In re South Philadelphia State 
Bank’s Insolvency, 145 A. 520, 295 Pa. 
433; Wilson v. Pittsburgh Bridge & 
Iron Works, 85 Pa.Super. 537. 


Tex.—Sanger Bros. v. Ely & Walker 
Dry Goods Co., (Civ.App.) 207 S.W. 
348, error refused. 


Vt.—Hali v. Windsor Sav. Bank, 121 
A. 582, 97 Vt. 125 [aff 124 A. 593, 97 
Wit. L251. 


Va.—National Vailey Bank of 
Staunton v. U. S. Fidelity & Guaranty 
Co., 150 S.E. 403, 153 Va. 484. 


Wash.—Minshull v. American Sure- 
ty Co., 252 P. 147, 141 Wash. 440. 


“The right to subrogation, with its 
attending advantages, arises by oper- 
ation of and depends on equity alone.” 
In re South Philadelphia State Bank’s 
aSOiN eRe T, 145. A. 520, 523, 295 Pa. 


oO. 


[a] Otherwise stated subrogation 
is: (1) “An equitable device.” Opp 
v. Ward, 24 N.H. 974, 125 Ind. 241, 243, 
21 Am.S.R. 220. (2) “A pure unmixed 
equity.” Gadsden v. Brown, 17 S.C. 
Eq. 37, 41; Iowa County Bank v. Pittz, 
211 N.W. 134, 192 Wis. 83. (3) “A 
matter of pure equity.” Smith v. 
Yellow Cab Co., 135 A. 858, 288 Pa. 
85; O’Brien v. Perkins, (Tex.Civ.App.) 
276 S.W. 308 [aff (Commn.App.) 285 
S.W. 260]. (4). “A principle of pure 
equity.”” Crump v. McMurtry, 8 Mo. 
408. (5) “Purely equitable in its na- 
ture.”” National Surety Co. v. State 
Savings Bank, 156 F. 21, 84 C.C.A. 
187, 14 L.R.A.N.S. 155, 13 Ann.Cas. 
421; Gray v. Jacobsen, 56 App.D.C. 
Bosh. LSE C2), . 95948 ALTER. 5833 
Northern Trust Co. v. Consolidated 
Elevator Co., 171 N.W. 265, 142 Minn. 
132, 4 A.L.R. 510; Wasco County v. 
New England Equitable Ins. Co., 172 
P. 126, 88 Or. 465, L.R.A.1918D 732, 
Ann.Cas.1918E 656; Vogue Co. v. John 
C. Winston Co., 76 Pa.Super. 158. 


21. U.S.—In re Freeman & Brooks, 
1 F.(2d) 43 [cert den sub nom. Alex- 
ander Lumber Co. v. Aitna Casualty, 
etc., Co., 45 S.Ct. 126,266 U.S. 628, 69 
L.Ed. 476]. 


Ark.—Belleclair Planting Co. v. 
Hall, 188 S.W. 574, 125 Ark. 203. 

Conn.—Sperry v. Butler, 53 A. 899, 
75 Conn. 369. 

Tll.—Makeel v. Hotchkiss, 60 N.E. 


524, 190 Ill. 311, 88 Am.S.R. 131 [aff 87 
TllLApp. 623]. 


Ind.—Dixon v. Thompson, 98 N.E. 
738, 52 Ind.App. 560; Townsend v. 
Cleveland Fire Proofing Co., 47 N.E. 
707, 18 Ind.App. 568. 


Or.—Hicks v. Beal, 163 P. 83. 
Pa.—Keely v. Cassidy, 93 Pa. 318 


[§ 5] 4. Purpose. 
the prevention of injustice.2* It is designed to pro- 
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and the right thereto is an equitable right?! not a 


The object of subrogation is 


[aff 13 Phila. 112]. 


Tex.—San Antonio Cattle Loan Co. 
v. Blalack & Son, (Civ.App.) 256 S.W. 
974 [aff (Commn.App.) 267 S.W. 474]. 


“The right of ‘subrogation’ is not 
a matter of contract, but is an equi- 
table right accruing to one obligee, as 
surety or otherwise, whereby upon 
the making of the payments the one 
so obligated succeeds to all of the 
rights of the person to whom he made 
the payment.” In re Freeman & 
Brooks, 1 F.(2d) 430, 434 [cert den 
sub nom. Alexander Lumber Co. v. 
Attna Casualty & Surety Co., 45 S.Ct. 
126, 266 U.S. 628, 69 L.Ed. 476]. 


[a] Conventional subrogation ‘“‘re- 
sults from an equitable right spring- 
ing from an express agreement with 
the debtor, by whiich one advances 
money to pay a claim for the security 
of which there exists a lien, by which 
agreement he is to have an equal lien 
to that paid off, whereupon he is enti- 
tled to the benefit of the security 
which he has satisfied with the ex- 
pectation of receiving an equal lien.” 
In re McGuire, 137 F. 967, 968; Gor- 
don v. Stewart, 4 Neb. (Unoff.) 852, 
96 N.W. 624, 628. To same effect 
Home Sav. Bank v. Bierstadt, 48 N-E. 
161, 162, 168 Ill. 618, 61 Am.S.R. 146. 


22 U.S.—Escanaba Traction Co. v. 
Burns, 257 F. 898, 169 C.C.A. 48. 


Ark.—Federal Land Bank of St. 
Louis v. Richland Farming Co., 21 
S.W.(2d) 954, 180 Ark. 442; Belle- 
clair Planting Co. v. Hall, 188 S.W. 
574, 125 “Ark. 203. 


_Conn.—Sperry v. Butler, 53 A. 899, 
75 Conn. 369. 


Idaho.—Houghtelin y. Diehl, 277 P. 
699, 47 Idaho 636. 


Ill.—Makeel v. Hotchkiss, 60 N.E. 
524, 190 Ill. 311, 83 Am.S.R. 131 [aff 87 
Ill.App. 623]. 


Ind.—Michigan City v. Marwick, 
119 N.E. 154, 67 Ind.App. 294 [den reh 
116 N.E. 434, 67 Ind.App. 294]; Town- 
send v. C.eveland Fire Proofing Co., 
47 N.E. 707, 18 Ind.App. 568. 


Neb.—Rice v. Winters, 63 N.W. 830, 
45 Neb. 517; South Omaha Nat. Bank 
v. Wright, 63 N.W. 126, 45 Neb. 23; 
Aultman v. Bishop, 74 N.W. 455, 53 
Neb. 545; South Omaha Nat. Bank 
v. Wright, 68 N.W. 126, 45 Neb. 23; 
Gordon v. Stewart, 96 N.W. 624, 4 
Neb. (Unoff.) 852. ; 


Okl.—Boyd v. McKenney, 246 P. 
406, 118 Okl. 8; Richardson v. Ameri- 
can Surety Co., 223 P. 389, 97 Okl. 264. 


[a] It does not depend upon prin- 
ciples of law. Dulaney v. Smith, 149 
SBA 4445153 Va.51 18. 


[b] Doctrine of conventional sub- 
rogation will not be enforced as mat- 
ter of legal right. George A. Hoag- 
land & Co. v. Decker, 224 N.W. 14, 
118 Neb. 194. 


23. U.S.—In re Day Lumber Co., 
40 F.(2d) 285. 


Ark.—Federal Land Bank of St. 
Louis v. Richland Farming Co., 21 
S.W.(2d) 954, 180 Ark. 442; Stephen- 
son v. Grant, 271 S.W. 974, 168 Ark. 
927; Young Men’s Building Associ- 
ation v. Ware, 249 S.W. 545, 158 Ark. 
137; Southern Cotton Oil Co. v. Na- 
poleon Hill Cotton Co., 158 S.W. 1082, 
108 Ark. 555, 46 L.R.A.N.S. 1049. 


Colo.—Leavenworth v. Brendel, 167 
P. 964, 966, 63 Colo. 563 [cit Cyc]. 


Ga.—Cornelia Bank v. First Nat. 
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mote and to accomplish justice,?24 and is the mode 
which equity adopts to compel the ultimate payment 
of a debt by one who, in justice, equity, and good 
It is applied to sub- 


conscience, ought to pay it.?° 
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fraud.78 


serve the ends of justice,?® to do equity in the par- 


Bank, 154 S.H. 234, 170 Ga. 747. 


Iowa.—Black v. Chicago Great 
Western R. Co., 174 N.W. 774, 187 
Iowa 904. 


Kan.—Crane v. Daniel, 245 P. 1017, 
121 Kan. 3; Fidelity & Deposit Co. 
of Maryland v. City of Stafford, 144 
P. 852, 93 Kan. 539. 


Miss.—Prestridge v. Lazar, 95 So. 
837, 132 Miss. 168 [rev 94 So. 799]; 
Lyon v. Colonial U. S. Mortgage Co., 
91 So. 708, 129 Miss. 54; Robertson 
v. Sullivan, 59 So. 846, 102 Miss. 581. 


Mont.—McCarthy v. State Bank of 
Townsend, 170 P. 15, 54 Mont. 319. 


N.Y.—Citizens Trust Co. v. Pres- 
cott, 227 N.Y.S. 514, 131 Misc. 884 
[aff 229 N.Y.S. 687, 224 App.Div. 280]. 


N.C.—Journal Pub. Co. v. Barber, 
81 S.E. 694, 165 N.C. 478; Moring v. 
Privott, 60 S.E. 509, 146 N.C. 558. 


N.D.—Northwestern Mut. Savings 
& Loan Ass’n v. White, 153 N.W. 972, 
31 N.D. 348. 


Pa.—Wilson v. Pittsburgh Bridge 
& Iron Works, 85 Pa.Super. 537. 


S.C.—Enterprise Bank v. Federal 
Land Bank of Columbia, 138 S.E. 
146, 139, SC. 89.25 


-Tenn.—Fidelity & Deposit Co. of 
Maryland v. Long, 195 S.W. 766, 138 
Tenn. 43. 


[a] It was invented to prevent 2 
failure of justice. Olson v. Peterson, 
128 P.191, 88 Kan. 350. 


[b] “It is applied by courts of 
equity to prevent a miscarriage of 
justice.”” Ocobock v. Baker, 72 N.W. 
582, 52 Neb. 447, 451, 66 Am.S.R. 519. 


24. U.S.—Northern Finance Corp. 
v. Byrnes, 5 F.(2d) 11; American 
Bonding Co. v. Welts, 193 F. 978, 113 
Cok 598; The Jersey City, 43 F. 
166. 


Ala.—Ohmer v. Boyer, 7 Se. 663, 89 
Ala. 273. 


Ark.—Troyer v. Bank of De Queen, 
281 S.W. 14, 170 Ark. 703. 


D.C.—Gray v. Jacobsen, 56 App.D.C. 
353, 13 F.(2d) 959, 48 A.L.R. 583. 


Iowa.—Leach vy. Commercial Sav. 
Bank of Des Moines, 213 N.W. 517, 
205 Towa 1154; Andrew v. United 
State Bank of Des Moines, 213 N.W. 
531, 205 lowa 883; Baker v. Ameri- 
can Surety Co. of New York, 159 
N.W. 1044, 181 Iowa 634. 


Ky.—William Burford & Co 
Glasgow Water Co., 2 S.W.(2d) i027, 
223 Ky. 54, 62 ALR. 1195. 


Mo.—Davenport v. Timmonds, 138 

S.W. 349, 157 Mo.App. 360; Holland 

Banking Co. v. See, 130 S.W. 354, 146 
Mo.App. 269. 


Neb.—State v. Citizens’ State Bank 
of Royal, 224 N.W. 868, 118 Neb. 337. 


Oe grasa v. Hotchkiss, 97 N.Y. 


N.D.—Heegaard y. Kopka, 212 N.W. 
440, 55 N.D. 77. 


Ok1.—Richardson Vi; American 
Surety Co., 223 P. 389, 97 Okl. 264. 


Vt.—Hall v. Windsor Sav. Bank, 
121 A. 582, 97 Vt. 125 [aff reh 124 AL 
593,197 Vit. 125). 


“In enforcing the right of sub- 


/ 


rogation, the purpose always is to 
make the application of equitable 
principles to the particular facts and 
to effectuate the administration of 
natural justice between all parties 
coneerned.”?’ Commonwealth v. Fed- 
eral Land Bank of Louisville, 11 S.W. 
(2d) 698, 700, 226 Ky. 628. 


[a] Its object is to place the 
charge where it ought to rest, by com- 
pelling payment of the debt by: him 
who ought in equity to pay it. North- 
ern Trust Co. v. Consolidated Eleva- 
tor Co., 171 N.W. 265, 142 Minn. 132, 
4 A.L.R. 510. 


[b] It is to enable a party sec- 
ondarily liable who has paid the debt 
to reap the benefit of any securities 
or remedies which the creditors hold 
against the principal debtor. Paton 
v. Robinson, 71 A. 730, 81 Conn. 547; 
Clifford v. West Hartford Creamery 
Co., 153 A. 205, 103 Vt, 229. 


{c]* It is intended to afford pro- 
tection to a meritorious creditor, and 
to prevent the sweeping away of the 
fund or property from which in good 
conscience he ought to be _ paid. 
Thomas v. Lester, 142 S.E. 870, 166 
Ga. 274; Nelson v. Nelson, 226 N.W. 
476, 58 N.D. 124. 


[d] It is enforced: (1) Solely for 
the protection of persons who, by 
paying the debts of others, should in 
good conscience be substituted in the 
place of the original creditor. An- 
drew v. Bevington Sav. Bank, 221 N. 
W. 668, 206 Iowa 869. (2) Solely for 
the purpose of accomplishing sub- 
stantial justice. Heisler v. Aultman, 
57 N.W. 1053, 56 Minn. 454, 45 Am. 
S.R. 486; Emmert v. Thompson, 52 
N.W. 31, 49 Minn. 386, 32 Am.S.R. 566; 
Royal Ins. Co., Limited, of Liverpool, 
England vy. Atlantic Coast Line R. Co., 
152)-S.E. 503; 198 Ne. SL8: 


[e] It was invented and applied 
in order to do justice, or prevent an 
injustice being done in a particular 
case and under a particular state of 
facts where the law is powerless in 
the premises. Probst v. Wigginton, 
281 S.W. 834, 213 Ky. 610; Arlington 
State Bank v. Paulsen, 78 N.W. 303, 
57 Neb. 717, 747 [rev on other grounds 
80 N.W. 263, 59 Neb. 94]. 


25. U.S.—Hscanaba Traction Co. vy. 
Burns; +169:—C:C.A.. 485.2570. Bk 4 SOS: 
Cobb v. Crittenden, 161 F. 510, 88 


C.C.A. 452; Brinckerhoff v. Holland 
Trust .Co., 159 -#. 1913. In re, Bruce, 
158 F. 123; National Surety Co. v. 


State Sav. Bank, 156 F. 21, 84 C.C.A. 


187, 14, LL.R.A.N.S. 155,°18 Ann.Cas; 
421; Matthews v. Fidelity Title, etc., 
Co., 52 F. 687. 


ejee TRERa Grocery oe v. Dowl- 
ing, 85 So. 498, 204 Ala, 224 


Ark.—Dowdy v. Blake, 6 S.W. 897, 
50 Ark. 205, 7 Am.S.R. 88. 


Del.—Miller v. Stout, 5 Del.Ch. 259. 


Ind.—Huffmond v. Bence, 27 N.B. 
347, 128 Ind. 131; Rooker v. Benson, 
83 Ind. 250. 


Iowa.—Kent v. Bailey, 
852, 181 Iowa 489. 


Mich.—Smith v. Sprague, 222 N.w. 
207, 244 Mich. 577. 


Minn.—Stewart v. Parcher, 98 N.W. 
650, 91 Minn. 517; Emmert y. Thomp- 
son, 52 N.W. 31, 49 Minn. 386, 32 Am. 
S.R. 566. 


164 N.W. 
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ticular case under consideration,?”™ and to prevent. 


[§ 6] 5. Foundation in Justice and Equity. Sub- 
rogation is founded upon principles of justice and 


» 


Mo.—McKenzie v. Missouri Stables, 
(App.) 34 S.W.(2d) 136 


Neb.—Criswell v. McKnight, 232 N. 
W. 586. 


ING: Pittsburgh-Westmoreland 
Coal Co. v. Kerr, 115 N.B. 465, 220,N. 
Y. 137; Arnold v. Green, 23 N.E. 1, 
116 N.Y. 566; City Trust Safe De- 
posit & Surety Co. v. Haaslocher, 91 
N.Y.S. 1022, 101 App.Div. 415; Smith 
v. National Surety Co., 59 N.Y.S. VSO, 
28 Misc. 628 [aff 62 N.Y.S. 1105, 46 
App.Div. 633]. 


N.C.—Page Trust Co. v. Goodwin, 
130 S.E. 323, 190 N.C. 512 [quot Cyc]. 


Okl.—Boyd v. McKenney, 246 P, 
406, 118 Ok. 8; Richardson v. Ameri- 
cue Surety. Co., 223 P. 389, 97° Okl. 
2 


Pa.—Lackawanna Trust & Safe De- 
posit Co. v. Gomeringer, 84 A. 757, 236 
ba, Leos 
Pa. 377; Miller’s Appeal, 13 A. 504, 
119 Pa. 620; Bender v. George, 92 
Pa. 36; McCormick v. Irwin, 35 Pa. 
111; Appeal of Sowers, 15 A. 898, 1 
Mon. 49. 


S.D.—Western Surety Co. v. Walter, 
182 N.W. 635, 44 S.D. 112, 24 A.L.R. 
1519. 


Tex.—E. Y. Chambers & Co. v. Lit- 
tle, (Civ.App.) 21 S.W.(2d) 17; Gal- 
braith-Foxworth Lumber Co. v. Long, 
(Civ.App.) 5 S.W.(2d) 162. 


Va.—Moritz v. Redd, 145 S.E. 245, 
151 Va. 644. 


Wyo.—Wyoming Building & Loan 
Ass’n v. Millis Const. Co., 269 P. 45, 
38 Wyo. 515, 60 A.L.R. 418. 


“It is a mode which equity orig- 
inated and worked out to force the 
final payment of the debt by him or 
those who are primarily liable there- 
for.” ~Attna Ins. Co. v. Hann, 72) So: 
48, 50, 196 Ala, 234. 


26. Ark.—Federal Land Bank of 
St. Louis v. Richland Farming Co., 
21 S.W.(2d) 954, 180 Ark. 442. 


Idaho.—Houghtelin vy. Diehl, 277 P. 
699, 47 Idaho 636. 


Ind.—Michigan City v. Marwick, 
A ae N.E. 434, 119 N.E. 154, 67 Ind. App. 


Mich.—In re Warner, 47 N.W. 102, 
82 Mich. 624; Kelly v. Kelly, 19 N.W. 
580, 54 Mich. 30. 


Minn.—Heisler v. Aultman, 57 N.W. 
1053, 56 Minn. 454, 45 Am.S.R. 486; 
Emmert vy. Thompson, 52 N.W. Onl 
49 Minn. 386, 32 Am.S.R. 566. 


Neb.—Rice v. Winters, 63 N.W. 830, 
45 Neb. 517; South Omaha Nat. Bank 
v. Wright, 63 N.W. 126, 45 Neb. 23. 


N.C.—Royal Ins. Co., Limited, of 
Liverpool, England, v. Atlantic Coast 
aca R. Co., 152 'S.Hy 503, 198) NiG: 


Okl.—Boyd v. McKenney, 246 P. 406, 
118 Okl. 8. 


27. Federal Land Bank of St. 
Louis v. Richland Farming Cow 2eise 
W.(2d) 954, 180 Ark. 442 “Houghtelin 
v. Diehl, 277 P. 699, 47 Idaho 638; 
Michigan City >‘v. Marwick, 119 N.E. 
154, 67 Ind.App. 294 [den reh 116 N. 
EB. 434, 67 Ind.App. 294]. 


28. In re Warner, 47 N.W. 102, 82 
Mich. 624; Kelly v. Kelly, 19 N.W. 
580, 54 Mich, 30. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Cook v. Berry, 44 A. 771, 193 - 


si 


At 


$6] 


equity?® and rests upon the principle that substan- 
tial justice should be attained regardless of form.®° 


SUBROGATION 


to form.?1 


Its basis is the doing of complete, essential, and per- 


29. Ga.—Thomas v. Lester, 142 S. 
E. 870, 166 Ga. 274. 


Ind.—Davis v. Schlemmer, 50 N.E. 
373, 150 Ind. 472; Opp v. Ward, 24 
N.E. 974, 125 Ind. 241, 21 Am.S.R. 
220; White River School Tp. v. Dor- 
rell, 59 N.E. 867, 26 Ind.App. 538. 


Iowa.—Kent v. Bailey, 164 N.W. 
852, 181 Iowa 489. 


Kan.—Lynds v. Van Valkenburgh, 
93 P. 615, 77 Kan. 24. 


Ky.—Commonwealth  v. Federal 
Land Bank of Louisville, 11 S.W.(2d) 
698, 226 Ky. 628; Louisville Joint 
Stock Land Bank v. Bank of Pem- 
broke, 9 S.W.(2d) 1138, 225 Ky. 375. 


fer Sai eae eS v. Lowell, 1 Allen 


Neb.—Eaton v. Hasty, 6 Neb. 419, 
29 Am.R. 365. 


eS ee pee v. Shaw, 61 N.H. 


N.J.—Hackensack Brick Co. v. Bor- 
ough of Bogota, 97 A. 725, 86 N.J.Eq. 
143; Union Stone Co. v. Board of 
Chosen Freeholders of Hudson Coun- 
ty, 65 A. 466, 71 N.J.Eq. 657. 


N.Y.—Mathews yv, Aikin, 1 N.Y. 595. 


N.D.—Nelson vy. Nelson, 226 N.W. 
476, 58 N.D. 124. fi 


OklI.—Alberti v. 
20 Okl. 78. 


Bon tee nowona vy. Gatewood, 75 Va. 
he 


[a] It has variously been stated 
that the doctrine: 
pure equity.” Erb’s Appeal, 2 Penr.& 
W. (Pa.) 296, 298. (2) Is “one of the 
benevolences of the law, created, fos- 
tered, and enforced in the interest 


Moore, 93 P. 543, 


and tor the promotion of justice.’ 


Sands v. Durham, 38 S.E. 145, 99 Va. 
263, 267, 86 Am.S.R. 884, 54 L.R.A. 
614. (3) “Is founded on principles of 
equity.” Talbot v. Wilkins, 31 Ark. 
411; Cornelia Bank vy. First Nat. 
Bank, 154 S.E. 234, 170 Ga. 747; Black 
v. Chicago Great Western R. Co., 174 
N.W. 774, 187 Iowa 904; Breyfogle 
v. Jackson, 214 P. 779, 183 Kan. 3873; 
Trego County State Bank v. Hillman, 
178 P. 420, 104 Kan. 264; Havens v. 
Foudry, 4 Mete. (Ky.) 247; Prest- 
ridge v. Lozar, 95 So. 837, 132 Miss. 
168 [rev 94 So. 799]; Robertson v. 
Sullivan, 59 So. 846, 102 Miss. 581; 
Di Giovanni v. Giliberto, 248 N.Y.S. 
82, 139 Mise. 616; Huff v. Rosen, 201 
N.Y.S. 689, 121 Misc. 674; Smith v. 
National Surety Co., 59 N.Y.S. 789, 28 
Mise. 628; Journal Pub. Co. v. Bar- 
ber, 81 S.E. 694, 165 N.C. 478; Brin- 
son v. Thomas, 55 N.C. 414; Bunker 
v. Haskett, 156 P. 347, 56 Okl. 545; 
Kyner v. Kyner, 6 Watts (Pa.) 221; 
Fidelity & Deposit Co. of Maryland 
v. Long, 195 S.W. 766, 138 Tenn. 43; 
Tarver v. Land Mortg. Bank, 27 S.W. 
40, 7 Tex.Civ.App. 425. (4) “Has its 
origin in general principles of equity.” 
Powell v. Wake Water Co., 88 S.E. 
426, 171 N.C. 290, Ann.Cas.1917A 1302. 
(5) “Rests fundamentally on the 
equitable principle that when a party 
is required to pay a debt for which 
another is also liable, and which that 
other in good conscience ought to pay, 
such payment should operate to in- 
vest the party paying with the credi- 
tor’s rights and remedies against the 
other debtor.” Lackawanna Trust & 
Safe Deposit Co. v. Gomeringer, 84 A. 
4157, 760, Feb Lie Ae (6) op pee ts 
upon purely equitable grounds. O- 
nies nS Peoples Bros., 254 F, 489, 492 
{mod on other grounds American 


(1) “Is founded on- 


Surety Co. of N. Y. v. Finlitter, 274 F. 
152). (7). “Is founded upon prin- 
ciples of equity and benevolence.” 
Sperry v. Butler, 53 A. 899, 75 Conn. 
369; Dunlop y. James, 67 N.E. 60, 174 
N.Y. 411; Pease v. Egan, 30 N.E. 102, 
131 N.Y. 262; Gans v. Thieme, 93 N. 
Y. 225; House v. Fowle, 29 P. 890, 
22 Or. 303; Williamson’s Appeal, 94 
Pa. 231; Mosiers’ Appeal, 56 Pa. 76, 
93 Am.D. 788; Wallace’s Estate, 59 
Pa. 401; Hoover v. Epler, 52 Pa. 522; 
Cottrell’s Appeal, 23 Pa. 294; Sower’s 
Appeal, 15 A. 898, 1 Mon. (Pa.) 49; 
Kyner v. Kyner, 6 Watts (Pa.) 221; 
Bossard’s Hstate, 26 Pa.Dist. 434, 44 
Pa.Co. 552; Mayer’s Est., 16 Pa.Dist. 
120; Nesbit v. Martin, 4 Pa.Co. 95; 
Ipswich Bank vy. Brock, 83 N.W. 436, 
13 S.D. 409. (8) “Is one of equity 
and benevolence.” Leavenworth v. 
Brendel, 167 P. 964, 966, 63 Colo. 563 
[cit Cyc]; Prestridge v. Lozar, 95 So. 
837, 1382 Miss. 168 [rev 94 So. 799]; 
Lyon v. Colonial U. S. Mortgage Co., 
91 So. 708, 129 Miss. 54; Robertson 
v. Sullivan, 59 So. 846, 102 Miss. 581; 
McCarthy v. State Bank of Town- 
send, 170 P. 15, 17, 54 Mont. 319 [cit 
Cyc]; Journal Pub. Co. v. Barber, 
81 S.E. 694, 165 N.C. 478; Northwest- 
ern Mut. Savings & Loan Ass’n v. 
White, 153. NW. 972, 31° N.D. 348; 
Fink v. Mahaffy, 8 Watts (Pa.) 384; 
Enterprise Bank v. Federal Land 
Bank of Columbia, 138 S.E. 146, 139 S. 
C. 397. (9) “Rests on the basis of 
mere equity or benevolence,” Moore 
v. Lindsey, 52 Mo.App. 474. (10) “Is 
founded on principles of natural jus- 
tice.” + German Savings & Loan Soc. 
Mia LU hSOy 6 9 CLG vA Les WACESEV. 
Eufaula Nat. Bank, 76 Ala. 474; 
Brown v. Nelms, 112 S.W. 373, 86 
Ark. 368; Fast v. State, 107 N.E. 465, 
182 Ind. 606; Railroadmen’s Bldg. & 
Sav. Ass’n v. Rifner, 163 N.E. 236, 88 
Ind.App. 580; Reserve Loan Jife Ins. 
Co. v. Dulin, 122 N.E. 3, 69 Ind.App. 
363; Federal Land Bank y. Hanks, 
254 P. 1040, 128. Kan. 329; 
Metzger, 241 P. 259, 119 Kan. 760 [reh 
den 245 P. 161, 120 Kan. 555]; Crip- 
pen v. Chappel, 11 P. 453, 35 Kan. 
495, 57 Am.R. 187; Commonwealth v. 
Federal Land Bank of Louisville, 11 
S.W.(2d) 698, 226 Ky. 628; Illinois 
Surety Co. v. Mitchell, 197 S.W. 844, 
177 Ky. 361, L.R.A.19Y8A 931; Knob- 
lauch v. Foglesong, 38 N.W. 366, 38 
Minn. 459; Gowing v. Bland, 3 Miss. 
813; Pittsburgh-Westmoreland Coal 
Co. v. Kerr, 115 N.E. 465, 220 N.Y. 137; 
Sexton,v. Fensterer, 139 N.Y.S. 811, 
154 App.Div. 542 [aff. 107 N.E. 1085, 
213 N.Y. 641]; Di Giovanni v. Gili- 
berto, 248 N.Y.S. 82, 139 Misc. 616; 
Citizens’ Trust Co. of Utica v. R. 
Prescott & Son, 227 N.Y.S. 514, 131 
Mise. 884 [aff 229 N.Y.S. 687, 224 App. 
Div. 280]; Scheidell v. Llewellyn 
Realty Co., 177 NiY.S. 529; Hayes v. 
Ward, 4 Johns.Ch. (N.Y.) 1238, 8 Am. 
D. 554; Springs v. Harnen, 56 N.C. 
96; Scott v. Dunn, 21 N.C. 425, 30 
Am.D. 174; Gadsden v. Brown, 17 S. 
C.Eq. 37; Hudson v. Dismukes, 77 Va. 
242: Iowa County Bank v. Pittz, 211 
NEW) S492" Wis 33.0 Cli oats 
founded on the dictates of refined jus- 
tice.” Crump v. McMurtry, 8 Mo. 408, 
413. (12) “Is the offspring of natural 
justice.” Royalton Nat. Bank v. Cush- 
ing, 53 Vt. 321, 325; Douglass v. Fags, 
8 Leigh (35 Va.) 588, 598. (18) “Has 
its origin in a sense of natural jus- 
tice.” Fender v. Fender, 117 S.E. 676, 
30 Ga.App. 319; Orem.v. Wrightson, 
51 Md. 34, 34 Am:R. 286. (14) “Re- 
sults from the natural justice of plac- 
ing the burden where it ought to 
rest.” Matthews y. Fidelity Title, 
etc., Co., 52 F. 687. (15) “Grows out 


Blitz v.|/ 
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fect justice between all the parties without regard 


of natural justice demanded by the 
facts of the situation.” Plate Glass 
Underwriters’ Mut. Ins. Co. v. Ridge- 
wood Realty Co., 269 S.W. 659, 219 Mo. 
App. 186. 


30. Bell v. Greenwood, 242 N.Y.S. 
149, 229 App.Div. 550. 


[a] Subrogation is so adminis- 
tered as to secure essential justice 
without regard to form. Dulaney v. 
Smith, 149 S.H. 441, 153 Va. 118; Bas- 
Se v. Streight, 88 S.E. 848, 78 W.Va. 


31. U.S.—In re Day Lumber Co. . 
40 F.(2d) 285. 


Ark.—Stephenson vy. Grant, 271 S. 
W. 974, 168 Ark. 927; Young Men’s 
Building Association v. Ware, 249 S. 
W. 545, 158 Ark. 137; Southern Cot- 
ton Oil Co. v. Napoleon Hill Cotton 
Co., 158 S.W.°1082, 108 Ark. 555, 46 
L.R.A.N.S. 1049. 


Fla.—vU. S. Fidelity & Guaranty Co. 
v. Bennett, 119 So. 394, 96 Fla. 828. 


Ga.—Cornelia Bank v. First Nat. 
Bank, 154 S.I. 234, 170 Ga. 747. 


Idaho.—Houghtelin y. Diehl, 277 P. 
699, 47 Idaho 636. 


Kan.—Crane y. Daniel, 245 P. 1017, 
121 Kan. 3; Fidelity & Deposit Co. of 
Maryland vy. Stafford, 144 P. 852, 93 
Kan. 3539: 


Ky.—Albro v. Robinson, 19 S.W. 
587, 93 Ky. 195, 14 Ky.L. 124; Kelley 
v. Ball, 19 S.W. 581, 582,14 Ky.L. 132; 
Flannery v. Utley, 3 S.W. 412, 5 S.W. 
878, 8 Ky.L. 776, 9 Ky.L. 581. 


Me.—Stevens v. King, 24 A. 850, 84 
Me. 291. 


Miss.—Prestridge v. Lazar, 95 So. 
837, 132 Miss. 168 [rev 94 So. 799]; 
Lyon v. Colonial U. S. Mortgage Co., 
91 So. 708, 129 Miss. 54; Robertson v. 
Sullivan, 59 So. 846, 102 Miss. 581. 


Mo.—Furnold v. State Bank, 44 Mo. 
ie Moore y. Lindsey, 52 Mo.App. 
474. 


Mont.—McCarthy v. State Bank of 
Townsend, 170 P. 15, 54 Mont. 319. 


Neb.—Rice v. Winters, 63 N.W. 
830, 45 Neb. 517. 
N.Y.—Acer v. Hotchkiss, 97 N.Y. 


395; Wells v. Salina, 25 N.Y.S. 134, 
71 Hun’559, : 


N.C.—Journal Pub. Co. v. 
81 S.E. 694, 165 N.C. 478. 


N.D.—Northwestern Mut Savings & 
Loan Ass’n y. White, 153 N.W. 972, 31 
N.D. 348. 


Or.—American Cent. Ins. Co. v. 
Weller, 212 P. 803, 106 Or. 494. 


Pa.—Wilson v. Pittsburgh Bridge & 
Iron Works, 85 Pa.Super. 537. 


S.C.—Enterprise Bank v. Federal 
Land Bank of Columbia, 138 S.H. 146, 
139). S:C. 397, 


Tenn.—Fidelity & Deposit Co. of 
Maryland v. Long, 195 S.W. 766, 138 
Tenn. 43. 


Vt.—Royalton Nat. Bank v. Cush- 
ing, 53 Vt. 321. 


Va.—Douglass v. Fagg, 8 Leigh (35 
Va.) 588. 


Wash.—Longview School Dist. No. 
112 v. Stubbs Electric Co., 295 P. 186, 
160 Wash. 465. 


W.Va.—MecNeil vy. 
335, 29 W.Va. 480. 


Barber, 


Miller, 2 S.E. 
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[§ 7] 6. Not Dependent on Contract or Privity.*? 
The right of legal subrogation is not a matter of 
contract ;?% it does not arise from any contractual 


SUBROGATI ON 


to that effect.*® 


relation between the parties,** but takes place as 


32. Necessity of contract for con- 
ventional subrogation see infra § 13. 


33. In re Freeman & Brooks, 1 F. 
(2a) 430 [cert den sub nom. Alexan- 
der Lumber Co. vy. Aetna Casualty, 
ete, Coy 45..S.Ct. 126,\266 US: 628, 
69 L.Ed. 476]; Leach v. Commercial 
Sav. Bank, 213 N.W. 517, 205 Iowa 
1154; Bursell v. Morgan, 233 N.W. 12, 
181 Minn. 462. 


34. Northern Finance Corp. v. 
Byrnes, 5 F.(2d) 11; Offer v. Superi- 
or Court, 228 P. 11, 194 Cal. 114; John- 
son vy. Barrett, 19 N.E. 199, 117 Ind. 
551, 10 Am.S.R. 83; Laski v. State, 
217 N.Y.S. 48, 217 App.Div. 420 [aff 
212 N.Y.S. 675, 126 Misc. 360]. 


35. Cornelia Bank y. First 
Bank, 154 S.E. 234, 170 Ga. 747. 


86. Cornelia Bank v. First Nat. 
Bank, supra; Plate Glass Underwrit- 
ers’ Mut. Ins. Co. v. Ridgewood Real- 
4y Co., 269 S.W. 659, 219 Mo.App. 
186. 


Nat. 


37. U.S.—German Savings & Loan 
Soca. Mull) 136 se. ods 69 OC. CAL: 


Ala.—Dothan Grocery Co. v. Dowl- 
ing, 85 So. 498, 204 Ala. 224. 


Cal.—Offer v. Superior Court, 228 
P. 11, 194 Cal. 114. 


Ga.—Cornelia Bank v. First, Nat. 
Bank, 154 S.E. 234, 170 Ga. 747. 


Ind.—Huffmond v. Bence, 27 N.E. 
347, 128 Ind. 131; Rooker v. Benson, 
83 Ind. 250. 


Iowa.—Kent v. Bailey, 164 N.W. 
852, 181 Iowa 489. 


Kan.—Breyfogle v. Jackson, 214 P. 
479, 133 Kan. 373. 


Mich.—Stroh v. O’Hearn, 142 N.W. 
865, 176 Mich. 164. 


Minn.—Bursell v. Morgan, 233 N. 
W. 12, 181 Minn. 462; Emmert v. 
Thompson, 52 N.W. 31, 49 Minn. 386, 
32 Am.S.R. 566. 


Miss.—Prestridge y. Lazar, 95 So. 
837, 132 Miss. 168 [rev 94 So. 799]; 
Robertson v. Sullivan, 59 So. 846, 102 
Miss. 581. 


Mo.—Capen v. Garrison, 92 S.W. 
368, 193 Mo. 335, 5 L.R.A.N.S. 838. 


N.H.—Philbrick y. Shaw, 61 N.H. 
356. 


N.Y.—Dunlop v. James, 67 N.E. 60, 
174 N.Y. 411; Di Giovanni v. Giliber- 
to, 248 N.Y.S. 82, 139 Misc. 616; Citi- 
zens’ Trust Co. v. Prescott, 227 N.Y.S. 
514, 131 Misc. 884 [aff 229 N.Y.S. 687, 
224 App.Div. 280]. 


' N.C.—Journal Pub. Co. v. Barber, 
81 S.H. 694, 165 N.C. 478. 


N.D.—Northwestern Mut. Savings 
& loan Ass’n y. White, 153 N.W. 
972, 975, 31 N.D. 348 [quot Cyc]. 


Ohio.—Stillman vy. Holmes, 9 Ohio 
N.P.N.S. 193. Y 


Pa.—Bender v. George, 92 Pa. 36; 
Wallace’s Hstate, 59 Pa. 401; McCor- 
mick y. Irwin, 35 Pa. 111; Cottrell’s 
Appeal, 23 Pa. 294; Appeal of Sowers, 
15 A. 898, 1 Mon. 49; Kyner v. Kyner, 
6 Watts 221; Burns y. Huntington 
Bank, 1 Penr.&W. 395; Bossard’s Es- 
tate, 26 Pa.Dist. 434, 44 Pa.Co. 552. 


S.C.—Enterprise Bank v. Federal 
Land Bank of Columbia, 138 S.E. 146, 
SH aS Cree AS 


Tenn.—Fidelity & Deposit Co. of 


Maryland v. Long, 195 S.W. 766, 138 
Tenn, 43. 

Tex.—Galbraith-Foxworth Lumber 
Co. v. Long, (Civ.App.) 5 S.W.(2d) 
162. 

Vt.—Hall v. Windsor Sav. Bank, 121 
A, 582, 124 A. 593, 97 Vt. 125. 


Va.—Moritz v. Redd, 145 S.E. 245, 


151 Va. 644; Hudson vy. Dismukes, 77 
Va. 242. 
38. U.S.—Atna L. Ins. Co. v: ‘Mid- 


dleport, 8 S.Ct. 625, 124 U.S. 534, ‘31 
L.Ed. 537; Memphis, ete., R. Co. v. 
Dow, 7 S.Ct. 482, 120 U.S. 287, 30 L. 
Ed. 595; German Savings & Loan Soc. 
Was Mulls (136) (BY, hy GON C-CoAS Te avia t= 
thews v. Fidelity Title, etc., Co., 52 
F. 687. 


Ala.—Ohmer v. Boyer, 7 So. 663, 89 
Ala. 273; Watts v. Eufaula Nat. Bank, 
76 Ala. 474; Knighton vy. Curry, 62 
Ala. 404. 


Ark.—Talbot vy. Wilkins, 31 Ark. 
411. 


Del.—Miller v. Stout, 5 Del.Ch. 259. 


Ga.—Cornelia Bank vy. First Nat. 
Bank, 154 S.E. 234, 170 Ga. 747; Fen- 
La vy. Fender, 117 S.H. 676, 30 Ga.App. 
319. 


Idaho.—Houghtelin y. Diehl, 277 P. 
699, 47 Idaho 636. 


Ill.—Hughes v. Hartford Fire Ins. 
Co., 17 Ill.App. 518. 


Ind.—Fast v. State, 107 N.E. 465, 
182 Ind. 606; Davis v. Schlemmer, 50 
N.E. 873, 150 Ind. 472; White River 
School Tp. v. Dorrell, 59 N.E. 867, 
26 Ind.App. 538. 


Iowa.—Andrew v. Bevington Sav. 
Bank, 221 N.W. 668, 206 Iowa 869; 
Kent v. Bailey, 164 N.W. 852, 181 lowa 
489. 


Kan.—Breyfogle v. Jackson, 214 P. 
779, 183 Kan. 373; Federal Land Bank 
v. Hanks, 254 P. 1040, 123 Kan. 329; 
Blitz v. Metzger, 241 P. 259, 119 Kan. 


760, 245 P. 161, 120 Kan. 555; Lynds 
v. Van Valkenburgh, 93 P. 615, 77 
Kan. 24; Crippen y. Chappel, 11 P. 


453, 35 Kan. 495, 57 Am.R. 187. 


Ky.—lIllinois Surety Co. vy. Mitchell, 
ae S.W. 844, 177 Ky. 361, L.R.A.1918A 


Md.—Orem vy. Wrightson, 51 Md, 34, 
34 Am.R. 286, 


Mass.—Amory v. 
504. 


Mich.—Smith v. Sprague, 222 N.W. 
207, 244 Mich. 577; Stroh vy. O’Hearn, 
142 N.W. 865, 176 Mich. 164. 


Minn.—Stewart v. Parcher, 98 N.W. 
650, 91 Minn. 517; Emmert v. Thomp- 
son, 52 N.W. 31, 49 Minn. 386, 32 Am. 
S.R. 566; Knoblauch y. Foglesong, 38 
N.W. 366, 38 Minn. 459; Felton v. 
Bissel, 25 Minn. 15. 


Miss.—Prestridge v. Lazar, 95 So. 
837, 182 Miss. 168 [rey 94 So. 799]; 
Robertson y. Sullivan, 59 So. 846, 102 
Miss. 581; Union Mortgage, Banking 
& Trust Co. v. Peters, 18 So. 497, 72 
Miss. 1058, 30 L.R.A, 829; Conway v. 
Strong, 24 Miss. 665; Gowing v. Bland, 
3 Miss. 813. 


Mo.—Loewenstein y. Queen Ins. 
Co., 127 S.W. 72, 227 Mo, 100; Capen 
v. Garrison, 92 S.W. 368, 193 Mo. 335, 
5 L.R.A.N.S. 838; Kansas City v. 
Southern Surety Co., 219 S.W. 727, 2038 


Lowell, 1 Allen 


bs 


a matter of equity,?® with or without an agreement 


It is not dependent on privity** 


or founded on, or dependent on, contract®* or on 


. 


Mo.App. 148; Davenport v. Timmonds, 
138 S.W. 349, 157 Mo.App. 360; Hol- 
land Banking Co. v. See, 130 S.W. 354, 
146 Mo.App. 269; Crane v. Noel, 78 S. 
W. 826, 103 Mo.App, 122. 


Neb.—Aultman vy. Bishop, 74 N.W. 
455, 53 Neb. 545; Rice v. Winters, 63 
N.W. 830, 45 Neb. 517; South Omaha 
Nat. Bank v. Wright, 63 N.W. 126, 45 
Neb. 23; Eaton v. Hasty, 6 Neb. 419, 
29 Am.R. 365; Gordon v. Stewart, 96 
N.W. 624, 4 Neb. (Unoff.) 3852. 


N.H.—Philbrick v. Shaw, 61 N.H. 
356. 


N.J.—Hackensack Brick Co. v. Bo- 
gota, 97 A. 725, 86 N.J.Eq. 143. 


INGYS Pittsburgh-Westmoreland 
Coal Co. v. Kerr, 115 N.E. 465, 220 
N.Y. 137;. Morehouse vy. Brooklyn 
Weights Ra'Co, 48 NE. 173, 185 oN: 
Y. 7520). 7 (Ann Cas a3d ts { Dunlop. ve 
James, 67 N.E. 60, 174 N.Y. 411; Pease 
V. gan; 30 N-: 102, 131 YNeYe 2625 
Arnold v. Green, 23 N.H. 1, 116 N.Y. 
566;: Gans® v. Thieme;. 93) INEYs.-2253 
Mathews v. Aikin, 1 N.Y. 595; Bell 
v. Greenwood, 242 N.Y.S. 149, 229 App. 
Div. 550; Di Giovanni v. Giliberto, 
248 N.Y.S. 82, 139 Misc. 616; Citizens’ 
Trust Co. vy. Prescott, 227 N.Y.S. 514, 
131 Misc. 884 [aff 229 N.Y.S. 687, 224 
App.Div. 280]; Smith vy. National 
Surety Co., 59 N.Y.S. 789, 28 Misc. 
628 [aff 62 N.Y.S. 1105, 46 App.Div. 
633]; Scheidell v. Llewellyn Realty 
Co.,.177 N.Y.S. 529; Hayes v. Ward, 
4 Johns.Ch. 123, 8 Am.D. 554. 


N.C.—Wallace v. Benner, 156 S.E. 
795, 200 N.C. 124; Royal Ins. Co. v. 
Atlantic Coast Line R. Co., 152 S.E. 
503, 198 N.C. 518; Powell & Powell 
v. Wake Water Co., 88 S.E. 426, 171 
N.C. 290, Ann.Cas.1917A 1302; Jour- 
nal Pub. Co. vy. Barber, 81 S.E. 694, 
165 N.C. 478; Moring vy. Privott, 60 
S.E. 509, 146 N.C. 558; Grainger v. 
Lindsay,. 31 S:B.3-473, 1238 N:iCs ares 
Springs v. Harven, 56 N.C. 96; Brin- 
son y. Thomas, 55 N.C. 414; Scott v. 
Dunn, 21 N.C. 425, 30 Am.D. 174, 


N.D.—Nelson y. Nelson, 226 N.W. 
476, 58 N.D. 124; Northwestern Mut. 
Savings & Loan Ass’n vy. White, 153 
N.W. 972, 31 N.D. 348. 


Ohio.—Smith v. Folsom, 88 N.E. 
546, 80 OhioSt. 218; Stillman  v. 
Holmes, 9 OhioN.P.N.S. 198. 


Okl.—Johnson y. Gillett, 168 P. 
1031, 66 Okl. 308; Bunker v. Haskett, 
156 P. 347, 56 Okl. 545; Alberti v. 
Moore, 93 P. 543, 20 Okl. 78. 


Or.—Wasco County v. New England 
Equitable Ins. Co., 172 P. 126, 88 Or. 
ae L.R.A.1918D 732, Ann.Cas.191835 


Pa.—Williamson’s Appeal, 94 Pa. 
231; Wallace’s Estate, 59 Pa. 401; 
Mosier’s Appeal, 56 Pa. 76, 983 Am.D. 
783; Hoover v. Epler, 52 Pa. 522; Cot- 
trell’s Appeal, 23 Pa. 294; Sowers’ Ap- 
peal, 15 A. 898, 1 Mon. 49; Kyner v. 
Kyner, 6 Watts 221; Bossard’s BHst., 
26 Pa.Dist. 484, 44 Pa.Co. 552. But 
see Vogue Co. v. John C. Winston Co., 
76 Pa.Super. 158 (holding that sub- 
rogation rests on the principle that 
one, who is compelled to pay the debt 
which another should pay because of 
the neglect of the latter so to do, may 
recover on the ground that the law 
infers that the debtor requested such 
payment). 


Porto Rico.—Van Syckle v. Montil- 
la, 1 Porto Rico Fed. 75. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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— 


§§ 7-8] 


the absence of contract,3® but is independent of any 
contractual relations between the parties.*® 
does the right depend upon the act of the creditor, 
but may be independent of him and algo of the 
: However, although the right of subro- 
gation does not flow from a contract expressed or 
legally implied, yet it may be dependent on a con- 
tract in the sense that it may grow out of conditions 
resulting from the due observance of a contract.*! 


Effect of agreement for legal subrogation. A right 
of true legal subrogation may be provided for in a 
contract,*? but the exercise of the right will, nev- 
ertheless, have its basis in general principles of 
equity rather than in the contract,*® which will be 
treated as being merely a declaration of principles 


debtor.4°% 


of law already existing.*4 


Contract as controlling exercise of right. 


S.C.—Enterprise Bank vy. Federal 
Land Bank of Columbia, 138 S.E. 146, 
AERIS RON SETS) 


§.D.—Ipswich Bank v. Brock, 83 N. 
W. 436, 13 S.D. 409. 


Tenn.—Fidelity & Deposit Co. of 
Maryland v. Long, 195 S.W. 766, 138 
Tenn. 43. 


Tex.—Galbraith-Foxworth Lumber 
Co. v. Long, (Civ.App.) 5 S.W.(2d) 
162; Tarver v. Land Mortg. Bank, 27 
S.W. 40, 7 Tex.Civ.App. 425. 


Vt.—Royalton Nat. Bank vy. Cush- 
ing, 53 Vt. 321. 


Va.—Moritz vy. Redd, 145 S.B. 245, 
151 Va. 644; French v. Stange Mining 
So., 114 S.E. 121, 133 Va. 602; Hudson 
v. Dismukes, 77 Va. 242; Gatewood 
v. Gatewood, 75 Va. 407; Harnsberger 
v. Yancey, 33 Gratt. (74 Va.) 527. 


Wash.—Southwestern Surety Ins. 
Co. v. Pacific Coast Casualty Co., 159 
P. 788, 92 Wash. 654. 


Wis.—Iowa County Bank y. Pittz, 
211 N.W. 134, 192 Wis. 83. 


Eng.—Dunean v. North Wales, etc., 
Bank, 6 App.Cas. 1; Lanoy v. Athol, 
2 Atk. 447, 26 Reprint 668; Parsons 
v. Briddock,: 2 Vern.Ch. 608, 23 Re- 
print 997; Reeve v. Reeve, 1 Vern.Ch. 
219, 23 Reprint 426; Dering v. Win- 
chelsea, 1 White&T.Lead.Cas.EKq. 114. 


“Tt is a matter resting in conscience 
and not in consent.’ Miller v. Stout, 
5 Del.Ch. 259, 261. 


fa] Thus (1) subrogation may ex- 
ist, even in the absence of contract. 
American Surety Co. of New York v. 
North Texas Nat. Bank, (Tex.Civ. 
App.) 14 S.W.(2d) 88 [rey on other 
grounds (Commn.App.) 25 S.W.(2d) 
$22, and mod 34 S.W.(2d) 249]. (2) 
Equity may apply the doctrine, al- 
though the contract does not express- 
ly or by legal implication call for it. 
Capen v. Garrison, 92 S.W. 368,- 1938 
Mo. 335, 5 U:-R.A.N.S. 838. (3) Sub- 
rogation may be enforced where. no 
contract or privity of any kind exists 
between the parties. Southwestern 
Surety Ins. Co. v. Pacific Coast Cas- 
ualty Co., 159 P. 788, 92 Wash. 654. 


39. Federal Land Bank y. Hanks, 
254 P. 1040, 128 Kan. 329; Blitz v. 
Metzger, 241 P. 259, 119 Kan. 760, 245 
P. 161, 120 Kan. 555; Van Pelt vy. 

trickland, 57 P. 498, 60 Kan. 584; 
Crippen y. Chappel, 11 P. 453, 35 Kan. 
495, 57 Am.R. 187; Traders’ Bank v. 


Myers. 44 P. 292, 3 Kan.App. 636; 
Pittsburgh-Westmoreland Coal Co. v. 
Kerr, 115 N.E. 465, 220 IND Yee Lens 


Scheidell v. Llewellyn Realty Co., 177 
NeYoS: -5.29- 

40...15.9.— 40tna... life, Ins, .Co:._y. 
Middleport, 8 S.Ct. 625, 124 U.S, 534, 


SUBROGATION 


Nor 


feat it.+° 


. 
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right may be modified or extinguished by contract.*5 
The doctrine of subrogation cannot be invoked to 
override and displace the real contract of the par- 
ties,*® or where to do so would be inconsistent with 
the terms thereof,47 or where the contract either 
expressly or by implication forbids its application ;48 
nor, if the liability of a party is fixed by contract, 
can the doctrine be used either to enlarge or de- 


[§ 8] 7. Necessity of Equitable Right. While not 
founded on contract,°° there must, in every case 
where the doctrine is invoked, in addition to the 
inherent justice of the case, concur therewith some 
principle of equity jurisprudence as recognized and 
enforced by courts of equity.>4 


forced unless there is some equitable doctrine upon 


The 


31 L.Ed. 537; Memphis, etc., R. Co. v. 
Dow; % StCt. 482.120 WS.) 287) 807L: 
Hid. 595. 


_ Ala.—Dothan Grocery Co. v. Dowl- 
ing, 85 So. 498, 204 Ala. 224. 


Kan.—Olson v. Peterson, 128 P. 191, 
88 Kan. 350. 


Ky.— Havens yv. 
247, 

Neb.—Aultman v. Bishop, 74 N.W. 
455, 53 Neb. 545. 


N.J.—Hackensack Brick Co. v. Bo- 
gota, 97 A. 725, 86 N.J.Eq. 143; Un- 
ion Stone Co. v. Board of Chosen 
Freeholders of Hudson County, 65 A. 
466, 71 N.J.Eq. 657. 


N.Y.—Wells v. Salina, 


Foudry, 4 Metce. 


25 N.Y.S. 


134, 71 Hun 559; Huff v. Rosen, 201 
N.Y.S. 689, 121 Misc. 674. 
N.C.—Brinson v, Thomas, 55 N.C. 


414, 


Tex.—Vasser v. City of Liberty, 110 
SEW. 14:95 “500 Tex: Civ, App: dd. 


Vt.—Hall v. Windsor Sav. Bank, 121 
A. 582, 124 A. 593,.97 Vt. 125. 


Va.—Sands v. Durham, 38 S.E. 145, 
99 Va. 263, 86 Am.S.R. 884, 54 L.R.A. 
614. 


W.Va.—Bassett v. Streight, 88 S.E. 
848, 78 W.Va. 262; McNeil v. Miller, 2 
S.E. 335, 29 W.Va. 480. 


40144. Ga.—Cornelia Bank v. First 
Nat. Bank, 154 S.E. 234, 170 Ga. 747. 


Miss.—Robertson v. Sullivan, 59 So. 
846, 102 Miss. 581; Slaton v. Alcorn, 
51 Miss. 72. 


N.C.—Journal Pub. Co. v. Barber, 
81 S.E. 694, 165 N.C. 478. 


N.D.—Northwestern .Mut. Savings 
& Loan Ass’n y. White, 153 N.W. 972, 
31 N.D. 348. 


Tenn.—Fidelity & Deposit Co. of 
Maryland v. Long, 195 S.W. 766, 138 
Tenn. 43. 


41. Capen v. Garrison, 92 S.W. 368, 
193 Mo. 335, 5 L.R.A.N.S. 838; Na- 
tional Fire Ins. Co. of Hartford, Conn. 
v. Maddox, (Mo.App.) 20 S.W.(2d) 
705. 


42. McKenzie v. Missouri Stables, 
(Mo.App.) 34 S.W.(2d) 136. 


43. Loewenstein v. Queen Ins. 
Con l21e.S. Wea te, 222% MO%71005) oMe- 
Kenzie v. Missouri Stables, (Mo.App.) 
84 S.W.(2d) 136. 


“An agreement expressly declaring 
than wok. a right of subrogation 
shall arise, neither adds to nor takes 
from the right, which the law of its 
own force creates.” Loewenstein v. 
Queen Ins. Co., 127 S.W. 72, 76, 227 
Mo. 100. 


which it can be predicated,®? and only when the 


44. McKenzie v. Missouri Stables, 
(Mo.App.) 34 S.W.(2d) 136. 


_fa] Thus a clause in an applica- 
tion by a contractor for a surety bond 
gives the surety only the same rights 
on default by the contractor that it 
would have under the law of subroga- 
tion. First Nat. Bank v. O’Neil En- 
gineering Co., (Tex.Civ.App.) 176 S. 
W. 74 [rev on other grounds (Commn. 
App.) 222 S.W. 1091]. 


{[b] Effect of doctrine.—Where one 
claims “legal. subrogation’ under 
contract, rights asserted thereunder 
must be such as law would have 
vouchsafed in absence of contract, 
else transfer of right is in the na- 
ture of an assignment. McKenzie y. 
Missouri Stables, (Mo.App.) 34 S.W. 
(2d) 136. 


45. Ill—Hughes vy. 
Fnisl CoO sile( ol teApD. tol oe 


Bee Com eS v. Gaddie, 7 B.Mon. 


Minn.—Northern Trust Co. v. Con- 
solidated Elevator Co., 171 NW. 265 
142 Minn. 132, 4 A.L.R. 510. 


Neb.—-Dillon y. Scofield, 9 N.W. 554, 
11 Neb. 419. 


Ohio.—Hartwell v. Smith, 15 Ohio 
St. 200. 


Hartford F. 


” 


Pa.—Yeager’s Appeals, 19 Wkly.N. 
Geeta: 

Le ea ahr: v. Dunean, Meigs. 

Va.—Harnsberger v. Yancey, 33 
Gratt. (74 Va.) 527. 

46. Union Mortg., etc., Co. vy. Pe- 


ters, 18 So. 497,/72 Miss. 1058, 1070, 
30 L.R.A. 829; Uhrich v. Globe Sure- 
ty Co. of Kansas City, 166 S.W. 845, 
191 Mo.App. 111. 


47. Capen v. Garrison, 92 S.W. 368, 
193 Mo. 335, 5 L.R.A.N.S. 838; Na- 
tional Fire Ins. Co. of Hartford, 
Conn., v. Maddox, (Mo.App.) 20 S.W. 
(2d) 705. 


48. Capen v. Garrison, 92 S.W. 368, 
369, 193°Mo. 335, 5 L.R.A.N:S! 838: 


49. Southwestern Surety Ins. Co- 
v. Pacific Coast Casualty Co., 159 P. 
788, 92 Wash. 654. 


50. See supra § 7. 


51. Meeker v. Larson, 90 N.W. 958, 
65 Neb. 158, 57 L.R.A. 901; Seieroe 
v. Homan, 70 N.W. 244, 50 Neb. 601; 
Journal Pub. Co. v. Barber, 81 S.E. 
694, 165 N.C. 478; Dixon v. Morgan, 
285 S.W. 558, 154 Tenn. 389; Fidel- 
ity & Deposit Co. of Maryland v. 
Long, 195 S.W. 766, 138 Tenn. 43. 


52. Fidelity & Deposit Co. of 
Maryland v. Long, 195 S.W. 766, 138 


It will not be en- ' 
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‘applicant therefor has\ an equity to invoke*® and 
his cause is just®* and its enforcement is consonant 
with right and justice,®* and then only in a clear 
It will not be allowed where it would be 
contrary to public policy,®? or where it would ac- 
complish by indirection that which a statute forbids 
to be done by direction;®* nor will it be ordered 
where it ean be of no real benefit to the one seeking 
to, be subrogated,®® or when ‘he has not actually 
suffered a loss.°° It cannot be predicated upon the 


case.”® 


failure to do an illegal act.®+ 


[§ 9] 8. Existence of Lawful or Meritorious 
The doctrine of subrogation applies 
only to lawful and meritorious transactions.°? It 
will not be enforced where resort to a usurious agree- 
ment or security would be necessary for its estab- 
lishment** nor will it be applied to a tortious trans- 
action at the instance of one liable as a tort feasor.°* 


Transaction. 


[§ 10] 9. Limitation of Right 


Tenn. 48. 


{a] The right is not naked, bar- 
ren, and unsupported in its charac- 
ter._—It must have its root in and be 
founded upon an equity; an equity, 
just and reasonable, upon general 
principles, and sustainable against 
the parties to the controversy. Mas- 
sie v. Mann, 17 Iowa 131. 


5S. Heisler v. Aultman, 57 N.W. 
1053, 56 Minn. 454, 45 Am.S.R. 486. 


54. Lyon vy. Colonial U. S. Mort- 
gage Co., 91 So. 708, 129 Miss, 54. 


55. Southwestern Surety Ins. Co. 
v. Farriss, 247 P. 392, 118 Okl. 188. 


[a] It is never enforced against 
equity and good conscience. Mer- 
cantile Trust Co. v. Donk, (Mo.) 178 
S.W. 113. 


56. Citizens’ Trust Co. v. Prescott, 
227 N.Y.S. 514, 131 Misc, 884 [aff 229 
N.Y:S. 687, 224 App.Div. 280]; Law- 
rence vy. Cornell, 4 Johns.Ch. (N.Y.) 
545; Grand Council R. A. v. Cornelius, 
47 A. 1124, 198 Pa. 46; Forest Oil Co.’s 
Appeal, 12 A. 442, 118 Pa. 138, 4 Am. 
S.R. 584; In re Wallace, 59 Pa. 401; 
Lioyd v. Galbraith, 32 Pa. 103; Coates’ 
Appeal, 7 Watts&S. (Pa.) 99; Erb’s 
Appeal, 2 Penr.&W. (Pa.) 296; Nes- 
bit v. Martin, 4 Pa.Co. 95; In re Hen- 
nessy, 4 L.T.N.S. (Pa.) 9. 


[a] No order for subrogation.— 
(1) In a doubtful case. Foy v. Pull- 
ing, 63 Pa.Super. 552. (2) Where the 
rights are not clear. Grand Council 
of Pennsylvania R. A. v. Cornelius, 
47 A. 1124, 198 Pa. 46. 


57. U.S.—U. S. v. Ryder, 4 S.Ct. 
196, 110 U.S. 729, 28 L.Ed. 308; Coon- 
rod v. Kelly, 119 F. 841, 56 C.C.A. 
Boar 

Ala.—Talladega First Nat. Bank v. 
Browne, 29 So. 552, 128 Ala. 557, 86 
Am.S.R. 156. 


Ky.—William Burford & Coa, vy. 
Glasgow Water Co., 2 S.W.(2d) 1027, 
223 Ky. 54, 62 A.L.R. 1195. 


Tenn.—Aymett v. Citizens’ 
Bank, (Ch.App.) 64 S.W. 302. 


Tex.—Williams v. Ford,: (Civ.App.) 
27 S.W. 723. 


[a] Exemption of homestead.— 
The law exempting the homestead 
from debt is to be liberally construed. 
It is not its poltcy to apply the fic- 
tion of subrogation in order that the 
property may be subrogated to en- 
cumbrances not created by the debtor 
himself. Talladega First. Nat. Bank 


Nat. 


SUBROGATION 


ere, 


The legislature may limit the right of subrogation,°® 
and where it declares that such right may be made 
the subject of contract in one particular instance, 
and in no other, and makes it criminal to contract 
for the right of subrogation in other respects, it 
manifests an intention to limit: the right of subro- 
gation to the specified instance.®® 


[§ 11] 10. Subrogation to Rights of State. 


though in a few jurisdictions it has been held oth- 
erwise,°? as a general rule a state’s common-law right 


Al- 


of preference as a creditor is not so inherent or ex- 


eral. 


by Legislature. ! parties.*° 


v. Browne, 29 So. 552, 128 Ala. 557, 86 
Am.S.R. 156. 


[b] Registration laws.—Subroga- 
tion will be refused where to allow it 
would be in contravention of registra- 
tion laws. Aymett v. Citizens’ Nat. 
Bank, (Tenn.Ch.App.) 64 S.W. 302. 


58. Clifton v. Anderson, 47 Mo. 
App. 35; Dunn y. Missouri Pac. R. 
Co., 45 Mo.App. 29. 


59. Joliet, etc., R. Co. v. Healy, 94 
Ill. 416 [aff-6 S.Ct. 352, 116 U.S. 191, 
29 L.Ed. 607]; Lynn v. Richardson, 
5 A. 877, 78 Me, 367; Shermer v. Mer- 
rill, 33 Mich. 284; McCarthy v. State 
ao of Townsend, i170 P. 15, 54 Mont. 


[a] As where the one invoking it 
will himself eventually be Mable.— 
Stewart v. Com., 47 S.-W. 332, 104-Ky. 
489, 20 Ky.L. 686; Smith v. Cornell, 
52. N.Y.Super. 499 [aff 21 N.E. 140, 
113 N.Y. 320). 


60. National Fire Ins, Co. of Hart- 
ford, Conn. v. Maddox, (Mo.App.) 20 
S.W.(2da) 705; Eaton v. Hasty, 6 Neb. 
419, 29 Am.R. 365. 


[a] Where party reimbursed.— 
Subrogation will not be ordered when 
the party claiming it has in fact been 
reimbursed... Maton vy. Hasty, 6 Neb. 
419, 29. Am.R. 365. 


61. Fidelity & Deposit Co. of Mary- 
fend v. Long, 195 S.W. 766, 138 Tenn. 


62. Galliland v. Williams, 61 So. 
294, 181 7 Alandi3: Marmners’. I. &.T. 
Co. v. Carroll, 5 Barb. (N.Y.) 6138, 660; 
Spratt v. Pierson, 4 S.C. 301. 


63. German Savings & Loan Soc. 
Vay CU CSOs GO Ci@ Arcane 


_ 64 Fidelity & Casualty Co. of New 
York v. Farmers’ & Merchants’ Bank 
of Tolu, 2 S.W.(2d) 1048, 223 Ky. 32. 


65. In re Farmers’ State Bank of 
North Branch, 219 N.W. 916, 174 
Minn. 583 [cert den 49 S.Ct. 82, 278 
U.S. 647, 73 L.Ed. 559; Fort v. Globe 
& Rutgers Fire Ins. Co., 173 N.Y.S. 
595, 186 App.Div. 185 [aff 169 N.Y-.S, 
229, 102 Mise. 584, and appeal dism 
125 N.E. 918, 227 N.Y. 581]. 


[a] Thus the legislature had pow- 
er to deprive sureties on depository 
bonds on which the state recovers 
from being subrogated to the state’s 
rights as preferred creditors against 
the depository. In re Farmers’ State 
Bank of North Branch, 219 N.W. 916, 
174 Minn. 583 [cert den sub nom. 
Brown v. Veigel, 49 S.Ct. 82, 278 U.S. 


clusive in the state as a sovereignty that it cannot 
be a matter of subrogation.®* 
a state is entitled to assert the state’s preference in 
‘the payment of a debt due it from a debtor over 
other creditors without prior specific liens.®® 


[§ 12] B. Conventional Subrogation—1. In Gen- 
Conventional subrogation arises by act of the 
It rests on a contract therefor,’! and is 


Thus a subrogee of 


647, 73 L.Ed. 559]. 


66. Fort v. Globe & Rutgers Fire 
Ins. Co., 173 N.Y.S. 595, 186 App.Div. 
185 [aff 169 N.Y.S. 229, 102 Misc. 584, 
een a dism 125 N.E. 918, 227 N. 


67. Sperry v. Butler, 53 A. 899, 
901, 75 Conn. 369. See also Brown v. 
American Bonding Co., 210 F. 844 [rev 
203 F. 356] (where it was intimated, 
but not decided, that a private party 
could not be subrogated to such pre- 
rogative right of a state). 


“When the case is one of the subro- 
gation of the individual to public 
rights and remedies, the situation as- 
sames an aspect not presented, where 
the substitution relates to private 
rights, questions of public policy— 


questions as to individuals, and con- — 


ferring upon them the powers of the 
organized public—at once arise.” 
Sperry v. Butler, supra. ~ 


68. United States Fidelity & Guar- 
anty Co. v. Borough Bank of Brook- 
lyn, 146 N.Y.S. 870, 161 App.Div. 479 
[aff 107 N.E; 1086, 213 N,Y. 628]. 


69. U.S.—Hunter v. U. S., 5 Pet. 
180, 8 L.Ed. 86. 


Ala.—Turner v. Teague, 78 Ala. 554. 


Ark.—Lester v. Richardson, 62 S. 
W. 62, 69 Ark. 198. 


‘ae te eae v. Crawford, 94 111, 


Md.—Orem v. Wrightson, 51 Md. 34, 
34 Am.R. 286. 


N.Y.—United States Fidelity & 
Guaranty Co. v. ‘Borough Bank of 
Brooklyn, 146 N.Y.S. 870, 161 App.Diy, 
479 [aff 107 N.E. 1086, 213 N.Y. 628]; 
United States Fidelity & Guaranty 
Co. v. Carnegie Trust Co., 146 N.Y.S. 
801, 161 App.Div. 435; U. S. Fidelity 
& Guaranty Co. v. Carnegie Trust Co., 
146 N.Y.S. 804, 161 App.Div. 429; 
Sgobel v. Cappadonia, 40 N.Y.S. 946 
8 App.Div, 303. ; 


Va.—Robertson v. Trigg’s Adm’ 
32 Gratt. (73 Va.) 76. > reve 


Eng.—In re Lord Churchill, 39 Ch. 
D. 174; The King v. Bennett, 1 Wight 
1, 145 Reprint 1151; Regina v. Salter 
1 H.&N. 274, 156 Reprint 1207. , 


Right to subrogation of sure 
criminal proceeding see infra § aS a9 


70. McKenzie v. Missouri Stabl 
(Mo.App.) 34 S.W.(2d) 136. 3 


71. U.S—In re _ Rogers 
Laundry Co., 275 F. 829. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Palace - 


: x. 
Peper: SES We ia Ol ex., ato. Bins, 


wholly independent of any interest in the property 
which the lender may have to protect.72 It exists 
where one pays the debt of another as the result 
of an agreement that the liens existing as security 
for the debt shall be kept alive for his benefit.73 
A stranger who by the authority and consent of the 
debtor and on his agreement that he shall be subro- 
gated to the rights of the creditor makes payment 
for the debtor will be subrogated if the payment is 
made with the express declaration of the subroga- 
tion in the release made by the creditor.74 
ventional subrogation by agreement with the debtor 
alone will not be allowed to impair the security of 
the creditor for the remainder of his debt*’® or prej- 


Ala.—Attna Ins. Co. v. Hann, 72 So. 
48, 196 Ala. 234; Allen v. Caylor, 24 
So. 512, 120 Ala. 251, 74 Am.S.R. 31. 


Fla.—Meyer v. Florida Home Find- 
ers, 105 So. 267, 90 Fla. 128. 


Ga.—Hiers v. Exum, 122 S.E. 784, 
158 Ga. 19; Wilkins v. Gibson, 38 
S.E. 374, 113 Ga. 44, 84 Am.S.R. 204, 


Iowa.—Kent v. Bailey, 164 N.W. 
2. 


Neb.—George A. Hoagland & Co. v. 
Decker, 224 N.W. 14, 118 Neb. 14. 


N.C.—Wallace v. Benner, 156 S.E. 
795, 200 N.C. 124; Everett v. Staton, 
184 S.E. 492, 192 N.C. 216; Joyner v. 
Reflector Co., 97 S.E. 44, 176 N.C. 274. 


Ohio.—Gashe v. Ohio Lumber Co., 
5 OhioS.&C.P. 180, 31 Cine:L.Bul. 189: 


Va.—Combs v. Agee, 139 S.H. 265. 

Wyo.— Wyoming Building & Loan 
Ass’n v. Mills Const. Co., 269 P. 45, 
38 Wyo. 515, 60 A.L.R. 418. 


[a] Nature of contract.—‘‘Conven- 
tional subrogation is founded on the 
agreement of the parties in the na- 
ture of an equitable assignment.” 
Wallace v. Benner, 156 S.E. 795, 798, 


' 200 N.C. 124. 


72. Walker v. Bates, 222 N.W. 209, 
244 Mich. 582; French v. Grand Beach 
Co., 215 N.W. 18, 14, 239 Mich. 575. 


73. %‘Fla.—Marianna Nat. Farm 
Loan Ass’n v. Braswell, 116 So. 639, 
95 Fla. 510; Boley v. Daniel, 72 So. 
644, 72 Fla. 121, L.R.A.1917A 734. 


Ga.—Cornelia Bank v. First Nat. 
Bank, 154 S.HE. 234, 170 Ga. 747. 


Tll.—American Nat. Bank of Mt. 
Carmel v. Holsen, 163 N.E. 448, 331 
Til. 622 {aff 245 Ill.App. 59]; Guthrie 
v. State Trust & Savings Bank of 
Mattoon, 257 Ill.App. 242. 


Iowa.—Kent v. Bailey, 
852, 181 Iowa 489. 

Mich.—Walker v. Bates, 222 N.W. 
209, 210, 244 Mich. 582; French v. 
Grand Beach Co., 215 N.W. 13, 14, 239 
Mich. 575. 

Neb.—George A. Hoagland & Co. v. 
Decker, 224 N.W. 14, 118 Neb. 194; 
State v. Holdrege State Bank of 
Holdrege, 195 N.W. 120, 122, 110 Neb. 
814. 

N.J.—First Nat. Bank of Freehold 
v. Thompson, 48 A. 333, 61 N.J.Ea. 
188. > 

N.C.—Journal Pub. Co. v. Barber, 81 
S.B. 694, 165 N.C, 478; Commercial & 
Farmers’ Bank v. Scotland Neck 
Bank, 73 S.H. 157, 158 N.C. 238. 


Ohio.—Gashe v. Ohio Lumber Co., 
5 OhioS.&C.P. 130, 31 Cinc.L.Bul. 189, 


Tex.—Fears v. Albea, 6 S.W. 286, 69 
437, 5 Am.S.R. 78; Fievel v. 


164 N.W. 


State Bank of Wylie v. Farmers’ & 
Merchants’ Nat. Bank of Farmers- 
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rank,7é¢ 


ing the right.78 


Con- 
Waiver. 


ville, (Civ.App.) 262 S.W. 225. 


Utah.—Bingham v. Walker Bros., 
Bankers, 283 P. 1055. 


[a] Thus ‘a third person, not a 
volunteer, who pays and procures a 
release of a first lien upon property 
under an agreement with the owner 
that as purchaser, or first, lienor, he 
shall have the pecuniary benefit of 
such payment, becomes subrogated 
in equity, as against an inferior lienor 
whose burden is not increased by 
such subrogation, to the rights held 
by the first lienor before the payment 
was made.” Platte Valley Cattle Co. 
v. Bosserman-Gates Live Stock & 
Loan Co., 202 F. 692, 121 C.C.A. 102, 
45 L.R.A.N.S. 1137. 


[b] Subrogation of directors of 
corporation.—Directors of a railroad 
who made advancements to enable the 
railroad to make payments on con- 
tracts for rolling stock, with the un- 


|derstanding that they should be sub- 


rogated to the rights of the vendors 
were entitled to subrogation. Coe v. 
N. J. Midland Ry. Co., 31 N.J.Eq. 105 
ped on other grounds 34 N.J.Eq. 
266]. 


[ec] In Louisiana under Civ. Cods, 
§§ 2159-2162, subrogation to the right 
of a creditor in favor of a third per- 
son who pays him is either conven- 
tional or legal. The subrogation is 
conventional: (1) When the creditor, 
receiving his payment from a third 
person, subrogates him in his rights, 
actions, privileges, and mortgages 
against the debtor, and this must be 
expressed and made at the same time 
as the payment; (2) when the debtor 
borrows a sum for the purpose of 
paying his debts, and intending to 
subrogate the lender in the rights of 
the creditor. To make this subroga- 
tion valid, it is necessary that the act 
of borrowing and the receipt be exe- 
cuted in presence of a notary and two 
witnesses; that in the act of borrow- 
ing it be declared that the sum was 
borrowed to make the payment, and 
that in the receipt it be declared that 
the payment has been made with the 
money furnished for that purpose by 
the new creditor. That subrogation 
takes place independently of the will 
of the creditor. Legal subrogation 
takes place of right: (1) For the 
benefit of him who, being a preferred 
creditor, pays another creditor, whose 
elaim is preferable to his by reason 
of his privileges or mortgages; (2) 
for the benefit of the purchaser of any 
immovable property who employs the 
price of his purchase in paying the 
creditors, to whom this property was 
mortgaged; (3) for the benefit of him 
who, being bound with others, for the 
payment of the debt, had an interest 
in discharging it; (4) for the benefit 
of the beneficiary heir, who has paid 
with his own funds the debts of the 
succession. Wiggin v. Flower, 5 Rob. 
406. 


Agreemert for pro tanto subrogation. 
right of subrogation is the result of an express agree- 
ment, a partial payment may effect a pro tanto sub- 
rogation of the ereditor’s securities.7® 
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udice innocent third parties having equities of equal 


Extent of right. In conventional subrogation the 
extent of the right is measured by the agreement 
for sukrogation,"’ and by the rights of the one grant- 


When the 


A conventional subrogee, who accepts 
other and different security than his agreement. for 
subrogation calls for, thereby loses his right to sub- 


[d] In Canada, under the civil 
code of the Province of Quebec (arts. 
1154 to 1158), the law is the same as 
under the Louisiana code, with the 
exception that in the case of a debtor 
borrowing money with subrogation of 
the lender, the written act of loan 
need not be notarial but may be exe-. 
cuted before two subscribing witness- 
es. And, there also, the whole mat- 
ter of subrogation is ruled by the 
maxim of the civil law, Subrogatum 
a naturam subrogati. 5 Mignault, 


[e] Subservance of ends of justice. 
—The principle of conventional sub- 
rogation is not enforced as a matter 
of legal right, but in order to sub- 
serve the ends of justice in the par- 
ticular controversy under considera- 
tion. George A. Hoagland & Co. v. 
Decker, 224 N.W. 14, 118 Neb. 194. 


74 Shreve v. Hankinson, 34 N.J- 
Eq. 76 [cit Dixon Subr. p 164]. 


75. J.P. Browder & Co. v. Hill, 136 
F. 821, 69 C.C.A. 499; Wilson v. Smith, 
281 S.W. 1008, 213 Ky. 836. 


76 J. P. Browder & Co. v. Hill, 136 
FE. 821, 69 C.C.A, 499;.. Bissett  v. 
Grantham, 67 Mo.App. 23; Journal 
Rubee: v. Barber, 81 S.H. 694, 165 N. 


77. Huntington v. The Advance; 72 
FE. 793, 19 C.C.A. 194; Raleigh Nat; 
Bank vy. Moore, 94 N.C. 734; Academy 
of Music Co. v. Davidson, 55 N.W. 172, 
85 Wis. 129. 


[a] In Louisiana the legal subro- 
gation which is created by payment 
made by a debtor who, being bound 
with or for another, has an interest in 
discharging the debt is as extensive 
as any express subrogation. Cox yw. 
Baldwin, 1 La. 401. 


78. Surghnor v. Beauchamp, 24 La. 
Ann, 471. 


79. Grantham v. Nunn, 121 S.E. 
662, 187 N.C. 894; Harrison v. Harri- 
son, 259 S.W. 906, 149 Tenn. 601, 32 
A.L.R. 563. 


[a] Rule applies particularly when 
the indebtedness is payable in install- 
ments and the evidences of the debt 
are notes maturing at different times. 
Grantham v. Nunn, 121 S.E. 662, 187 
N.C. 394. 


[b] Agreement with creditor.—In 
cases of conventional subrogation re- 
sulting from an agreement with the 
creditor, part payment is no objection 
to its enforcement. Harrison v. Har- 
rison, 259 S.W. 906, 149 Tenn. 601, 32 
A.L.R. 563. 


[c] Agreement must be certain.— 
Where a claim to pro tanto subroga- 
tion is based on contract, such con- 
tract right must be clear and certain 
before subrogation will be permitted 
thereunder to detriment of obligee or 
ereditor. Olsness v. Baird, 261 N.W. 
993, 52 N.D. 1. 
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rogation.®° 


[§ 13] 2. Necessity for Contract. Conventional 
subrogation can take effect only by agreement.** It 
has been said to be synonymous with assignment.*®? 
There must be a lawful contract therefor®* existing 
at, or prior to, the time of payment,®** which agree- 
ment must be to the effect that the payor shall have 
the same priority as the holder of the seeurity and 


be substituted for him.*> 


[§ 14] 3. Requisites of Contract. The agreement 
for conventional subrogation, like other agreements, 


80. In re Rogers Palace Laundry 
Co., 275 F. 829. 


81. Allen v. Caylor, 24 So. 512, 120 
Ala. 251, 74 Am.S.R. 31; Wilkins v. 
Gibson, 38 S.E. 374, 113 Ga. 44, 84 Am. 
S.R. 204; Guthrie v. State Trust & 
Savings Bank of Mattoon, 257 Ill.App. 
242. 


82. McKenzie v. Missouri Stables, 
(Mo.App.) 34 S.W.(2d) 136; Everett 
v. Staton, 134 S.B. 492, 192 N.C. 2165 
Joyner v. Reflector Co., 97 S.E. 44, 176 
N.C. 274. 


83. Marianna Nat. Farm Loan 
Ass’n v. Braswell, 116 So. 639, 95 Fla. 
510; Boley v. Daniel, 72 So. 644, 72 
Fla. 121, L.R.A.1917A 734; Erwin v. 
Brooke, 126 S.E. 777, 159 Ga. 683; Mc- 
Kenzie v. Missouri Stables, (Mo.App.) 
34 S.W.(2a) 1386; Bingham v. Walker 
Bros., Bankers, (Utah) 283 P. 1055. 


[a] Agreement with unauthorized 
person.—An agreement with a person 
without authority to contract confers 
no right of subrogation. Bingham v. 
Walker Bros., Bankers, (Utah) 283 P. 
1055. 


84. Hutchinson vy. Rice, 29 So. 898, 
105 La. 474; Brice v. Watkins, 30 La, 
Ann. 21; Durac v. Ferrari, 26 La.Ann. 
114; Surghnor v. Beauchamp, 24 La. 
Ann. 471; Sewall v. Howard, 15 La, 
Ann. 400; Wilson’s Succession, 11 La. 
Ann. 294; Harrison v. Bisland, 5 Rob. 
({La.) 204; George A. Hoagland & Co. 
v. Decker, 224 N.W. 14, 118 Neb. 194; 
State v. Holdrege State Bank of 
Holdrege, 195 N.W. 120, 110 Neb. 814; 
Seeley v. Bacon, (N.J.Ch.) 34 A. 189. 


85. In re Rogers Palace Laundry 
Co,, 275 F. 829. 


86. Underwood v. Metropolitan 
Nat. Bank, 12 S.Ct. 784, 144 U.S. 669, 
386 L.Ed. 586; Journal Pub. Co. v. 
Barber, 81 S.E. 694, 165 N.C. 478; Oet- 
ting v. Sparks, 143 N.E. 184, 109 Ohio 
St. 94. 


87. American Trust & Savings 
Bank v. Turner, 80 So. 176, 16 Ala. 
App. 602; Gashe v. Ohio Lumber Co., 
5 OhioS.&C.P. 130, 31 Cince.L.Bul. 189. 


[a] Werbal agreement.—A mere 
verbal agreement actually made is 
sufficient. Gashe v. Ohio Lumber Co., 
5 OhioS.&C.P. 130, 31 Cine.L.Bul. 189. 


ss. J. P. Browder & Co. v. Hill, 
136 FE. 821, 69 .C.C.A. 499; -Hutchin- 
son v. Rice, 29 So. 898, 105 La. 474; 
Brice v. Watkins, 30 La.Ann. = 
Durac vy. Ferrari, 26 La.Ann. 
Lévy v. Baer, 19 La.Ann. 
Chambliss v. Miller, 14 La.Ann. 
Wilson’s Succession, 11 La.Ann. ‘ 
Harrison v. Bisland, 5 Rob. (La.) 204; 
Gashe v. Ohio Lumber Co., 5 OhioS.& 
CP. 130; 315 Cine. Bul. 189. 


[a] Cannot be inferred.—(1) It 
eannot be inferred from an agree- 
ment to transfer or deliver the obli- 
gation or credit in satisfaction of 
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[§§ 12-15 


must be supported by a consideration.*® It need not 


be in writing’? and, although in a few jurisdictions 
it is held that the agreement must be express,** as 
a general rule it may be either express or implied.*® 
It must concern the debtor or creditor in a partic- 
ular indebtedness.°° © 4 


[§ 15] 4. Parties to Contract. The contract may 


be between the person to be subrogated and the ered- 
itor and debtor or either®! but there must, in order 


to create a conventional subrogation, be an agree- 


which the payment is made: Wil- 
son’s Succession, 11 La.Ann. 294. (2) 
Facts to show the parties’ unexecuted 
intention will not suffice. Harrison 
v. Bisland, 5 Reb. (La.) 204. 


[b] Form of agreement.—Formal 
words are not required. Gashe v. 
Ohio Lumber Co., 5 OhioS.&C.P. 130, 
31 Cine.L.Bul, 189. 


89. U.S.—In re Rogers’ Palace 
Laundry Co., 275 EF. 829; Baker v. 
New .York,. ete:;) R. Co.; 162 5. 496 
[aff -168- E. 248, 98 C.C.A. 550, and 
certiorari den 29 S.Ct. 696, 214 U.S. 
514, 53 L.Ed. 1063]. 


Fla.—Brogan v. Ferguson, 133 So. 
317; Marianna Nat. Farm Loan Ass’n 
v. Braswell, 116 So. 639, 95 Fla. 510; 
Farman v. First Nat. Bank, 79 So. 
742, 76 Fla. 48. 


Ga.—Peagler v. Davis, 84 S.E. 59, 
143 Ga. 11, Ann.Cas.1917A 232; Wil- 
kins v. Gibson, 38 S.E. 374, 113 Ga. 
44, 84 Am.S.R. 204. 


Iowa.—Mains v. Barnhouse, 229 N. 
W. 218; Kent v. Bailey, 164 N.W. 
852, 181 Iowa 489. 


Neb.—George A. Hoagland & Co. 
v. Decker, 224 N.W. 14, 118 Neb. 194; 
State v. Holdrege State Bank of 
Holdrege, 195 N.W. 120, 110 Neh. 814; 
Frederick v. Gehling, 137 N.W. 998, 
92 Neb. 204. 


N.J.—Minton v. Sutton, 135 A. 693, 
100 N.J.Eq. 403 [aff 189 A. 600, 102 
Re 61]; Gore v. Brian, (Ch.) 35 


N.C.—Wallace v. Benner, 156-S.E. 
795, 200 N.C. 124; Journal Pub. Co. 
v. Barber, 81 S.E. 694, 165 N.C. 478; 
Commercial & Farmers’ Bank vy. Scot- 
ae Neck Bank, 73 S.E. 157, 158 N.C. 


Tex.—First State Bank of Wylie v. 
Farmers & Merchants’ Nat. Bank of 
aie ae (Civ.App.) 262 S.W. 


Utah.—Bingham vy. Walker Bros., 
Bankers, 283 P. 1055. 


[a] Negotiations required.—The 
expectation of being substituted in 
place of the creditor must be based 
upon negotiations, not necessarily 
amounting to an express agreement, 
but from which an agreement may 
be implied. Minton v. Sutton, 135 A, 
693, 100 N.J.Eq. 403 [aff 139 A. 600, 
102 N.J.Eq. 61]. 


{[b] Implied agreement shown.— 
Where debtor was present when tes- 
tator paying debtor’s indebtedness 
requested that creditor assign se- 
eurities implied agreement existed 
entitling executor to subrogation. 
te v. Barnhouse, (Iowa) 229 N. 
Ww. ‘ 


[ce] 


cumstances.—The agreement can 


Implied from facts and cir- 
be 


ment with one or the other,®? and the agreement 
must be with the subrogee.®* It is not essential to 


cumstances of the particular case. 
Wallace v. Benner, 156 S.E. 795, 200 
N.C. 124. 


[d] Implied from nature of trans- 
action.—A right of subrogation need 
not be expressed, but it may be im- 
plied from the nature of a transac- 
tion. Walter Baker & Co. v.’ New 
York,-3Nv. Eh o& HR, Coied:62), W496 
[aff 168 F. 248, 93 C.C.A. 550 (cert den 
29 S:Ct., 696, 214° US. 514, 535 Laka: 
1063) ]. : 


90. Hiers v. Exum, 122 S.E. 784, 
158 Ga. 19. 


91. Ala.—Allen v. Caylor, 24 So. 
512, 020) (Alan 25 WA Aun Sake oles 
American Trust & Savings Bank vy, 
Turner, 80 So. 176, 16 Ala.App. 602. 


Ga.—Hiers v. Exum, 122 S.E. 784, 
158 Ga. 19; Wilkins v. Gibson, 38 
S.E. 374, 113 Ga. 44, 84 Am.S.R. 204; 
Merchants, etc., Bank vy. Tillman, 31 
S.E. 795, 106 Ga. 55. 


Neb.—George A. Hoagland & Co. 
v. Decker, 224 N.W. 14, 118 Neb. 194; 
State v. State Bank of Holdrege, 195 
N.W. 120, 110 Neb. 814. 


N.J.—First Nat. Bank of Freehold 
v. Thompson, 48 A. 333, 335, 61 N.J. 
piss Seeley v. Bacon, (Ch.) 34 


N.C.—Journal Pub. Co. vy. Barber, 
81 S.E. 694, 165 N.C. 478. 


Tex.—First State Bank of Wylie 
v. Farmers’ & Merchants’ Nat. Bank 
ee ee (Civ.App.) 262 S.W. 


Utah.—Bingham 
Bankers, 283 P. 1055. 


92.. Hiers Vv. (Exum, 122. Sui. 734, 
158 Ga. 19; Peagler v. Davis, 84 S.RB. 
59, 143 Ga. 11, Ann.Cas.1917A 232: 
Gore v. Brian, (N.J.Ch.) 35 A. 897: 
Seeley v. Bacon, (N.J.Ch.) 34 A. 139; 
In re North River Constr. Co., 38 N. 
J.Bq. 433 [aff 40 N.J.Eq. 340]; New 
Jersey Midland R. Co. v. Wortendyke, 
27 N.J.Eq. 658. 


[a] Mere understanding insuffi- 
cient.—(1) “It is not sufficient that a 
person paying the debt of another 
should do so merely with the under- 
standing on his part that he should 
be subrogated to the rights of the 
ereditor.”” New Jersey Midland R. 
Co. v. Wortendyke, 27 N.J.Eq. 658, 
660 [quot In re North River Constr. 
Co., 38 N.J.Eq. 433, 436]. (2) An un- 
derstanding existing in the mind of 
the payor that he will be entitled to 
subrogation will not so entitle him, 
unless this mental condition is pro- 
duced by some conventional arrange- 
ment between the payor and either 
the creditor or debtor that this will 
be the consequence of the payment. 
Gore v. Brian, (N.J.Ch.) 35 A. 897. 


93. Gasche v. Ohio Lumber Co., 


v. Walker Bros.; 


implied from all the facts and cir- 5 OhioS.&C.P. 130, 31 Cinc.L.Bul. 189, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 15-16] 


subrogation by convention that the creditor should 
be a party to the agreement between the debtor and 
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a third party, provided no intervening rights to the 
security have occurred.®4 


Ill. GENERAL PRINCIPLES APPLICABLE TO RIGHT OF LEGAL SUBROGATION 


[§ 16] A. Scope and Extent of Remedy—l. In 
It has been said that the nature and 
grounds of subrogation are very clear but that the 
difficulties arise in its application to the innumera- 
It applies to a 
great variety of cases,°® but no general rule can be 


General. 


ble complications of business.®® 


94, U.S.—Citizens’ 
Wert, 26 F. 294. 


Ala.—American Trust & Savings 
Bank v. Turner, 80 So. 176, 16 Ala. 
App. 602. 


Iowa.—Watson vy. Bowman, 119 N. 
W. 628, 142 Iowa 528. 


Mo.—Bissett v. Grantham, 
App. 


N.C.—Journal Pub. Co. v. Barber, 
81 S.B. 694, 165 N.C. 478. 


Tex.—Fievel v. Zuber, 3 S.W. 273, 
67 Tex. 275; Manning v. Green, 121 
S.W. 721, 56 Tex. Civ.App. 579. 


[a] Thus (1) a person furnishing 
money to a mortgagor to pay the 
mortgage debt may be subrogated to 
the rights of the mortgagee, by an 
arrangement with the mortgagor by 
which the note and mortgage are 
turned over to the person furnishing 
the money as security for the repay- 
ment of the money advanced, though 
the mortgagee is not a party to the 
arrangement, and has no knowledge 
thereof. Watson v. Bowman, 119 N. 
W. 623, 142 Iowa 528. (2) Where 
third parties, at the request of the 
maker of a note given for the price 
of land and retaining a lien thereon, 
such maker being in possession of 
the land, furnish money to take up 
the note, with the understanding that 
such third parties are to become the 
owners of the note and to be subro- 
gated to all the rights of the former 
owner, it is immaterial whether the 
subsequent purchaser of the land or 
the owner of the note either knew of 
such arrangement or consented there- 
to. Manning v. Green, 121 S.W. 721, 
56 Tex.Civ.App. 579. 


{b] The fact that a wife was not 
a@ party to the agreement by her hus- 
band did not entitle her to hold the 
property free from the lien which 
plaintiff’s money discharged, while 
refusing to abide by the contract un- 
der which it was paid. Heuser v. 
Sharman, 56 N.W. 525, 89 Iowa 355, 
48 Am.S.R. 390. 


[ec] But in Louisiana the creditor 
must be a party to the agreement. 
Hoyle v. Cazabat, 25 La.Ann. 438; 
Nugent v. Potter, 21 La.Ann. 746; 
Virgin’s Succession, 18 La.Ann. 42. 


95. Schoonover vy. Allen, 40 Ark. 
132; Journal Pub, Co. v.-Barber, 81 
S.E. 694, 165 N.C. 478. 


96. Stevens v. King, 24 A. 850, 84 
Me. 291. 


[a] Scope of the remedy defined. 
—Subrogation takes place as follows: 
(1) For the benefit of insurers; (2) 
for a surety who pays the debt of 
his principal; (3) for one cosurety 
against another eosurety, to compel 
contribution; (4) for a purchaser 
who extinguishes an encumbrance on 
an estate purchased; (5) for a credi- 
tor who satisfies a lien for a pxior 
creditor; (6) for an heir who pays 
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Nat. Bank v. 


67 Mo. 


[By Giupert G. Fintey] 


the debt of the succession; (7) for 
one who has ‘paid his own debt, 
which, for a valuable consideration, 
was assumed by another, but not 
paid. Townsend v. Cleveland Fire 
Proofing Co., 47 N.E. 707, 18 Ind.App. 


HS har gmt applications see infra §§ 


97. Ark.—Federal Land Bank of 
St. Louis v. Richland Farming Co., 
21 S.W.(2d) 954, 180 Ark. 442. 


Idaho.—Houghtelin v. Diehl, 277 P. 
699, 47 Idaho 636. 


Ind.—Michigan City v. Marwick, 
Bot N.E. 434, 119 N.E. 154, 67 Ind.App. 


Neb.—State v. Citizens State Bank 
of Royal, 224 N.W. 868, 118 Neb. 337; 
Aultman v. Bishop, 74 N.W. 455, 53 
Neb. 545; South Omaha Nat. Bank 
v. Wright, 63 N.W. 126, 45 Neb. 23; 
Gordon vy. Stewart, 96 N.W. 624, 4 
Neb. (Unoff.) 852. 


N.C.—Journal Pub. Co. v. Barber, 


‘81 S.E. 694, 165 N.C. 478. 


Okl.—Boyd v. McKenney, 246 P. 
406, 118 Okl. 8; Richardson v. Ameri- 
can Surety Co., 223 P. 389, 97 Okl. 264. 


fa] It is difficult to circumscribe 
specifically all the situations to which 
the principle of subrogation may be 
applied. Michigan City v. Marwick, 
ae N.E. 434, 119 N.H. 154, 67 Ind.App. 


98. U.S.—American Bonding Co. v. 
Welts, 193 F. 978, 113 C.C.A. 598; Na- 
tional Surety Co. v. State Savings 
Bank, 156 F. 21, 84 C.C.A. 187, 14 L.R. 
A.N:S, 155, 13 Ann.Cas. 421. 


Ark.—Federal Land Bank of St. 
Louis v. Richland Farming Co., 21 S. 
W.(2d) 954, 180 Ark. 442. 


D.C.—Gray v. Jacobsen, 13 F.(2d) 
959, 56 App.D.C, 353, 48 A.L.R. 583. 


Fla.—U. S. Fidelity & Guaranty Co. 
y. Bennett, 119 So. 394, 96 Fla. 828. 


Idaho.—Houghtelin v. Diehl, 277 P. 
699, 47 Idaho 636. 


Ind.—Michigan City v. Marwick, 
116 N.E. 434, 119 N.E. 154, 67 Ind. 
App. 294. : | 


Kan.—Van Pelt v. Strickland, 57 P. 
498, 60 Kan. 584. 


Neb.—Frederick v. Gehling, 137 N. 
WwW. 998, 92 Neb. 204; Aultman v. 
Bishop, 74 N.W. 455, 53 Neb. 545; 
South Omaha Nat. Bank v. Wright, 
63 N.W. 126, 45 Neb. 23; Gordon v. 
Stewart, 96 N.W. 624, 4 Neb. (Unoff.) 
852. 


N.Y.—Pittsburgh - Westmoreland 
Coal Co. v. Kerr, 115 N.E. 465, 220 
N.Y. 2373 “sexton v., Fensterer,. 139 
N.Y.S. 811, 154 App.Div. 542 [aff 107 
N.B. 1085, 218 N.Y. 641]; Di Giovanni 
v. Giliberto, 248 N.Y.S. 82, 139 Mise. 
616; Citizens’ Trust Co. v. Prescott, 
227 N.Y.S. 514, 131 Misc. 884 [aff 229 


laid down which will afford a test in all cases for 
its application,®’ and whether it is applicable or not 
depends upon the.particular facts and cireumstanc- 
es of each case as it arises.°® 
plied where demanded by the dictates of equity, 
justice, good conscience,?® 


In general it is ap- 
as well as by public 


N.Y.S. - 687, 224 <App.Div. 2807; 
Scheidell v. Llewellyn Realty Co., 177 
N.Y.S. 529. = 


Okl.—Boyd v. McKenney, 246 P. 
406, 118 Okl. 8; Richardson v. Ameri- 
can Surety Co., 223 P. 389, 97 Okl. 264. 


Or.—American Cent. Ins. Co. v. 
Weller, 212 P. 808, 106 Or. 494. 


Va.—Moritz v. Redd, 145 S.E. 245, 
151 Va. 644. 


Wash.—Longview School Dist. No. 
112 v. Stubbs Electric Co., 295 P. 186, 
160 Wash. 465. 


“Tt [subrogation] .. depends, 
like other controversies in equity, on 
facts to develop its necessity in order 
that justice may be done.” Forest 
Oil Co.’s Appeal, 12 A. 442, 443, 118 
Pa. 138, 4 Am.S.R. 584. 


[a] “The right to enforce subroga- 
tion depends upon the equities of 
each case.”—Church of Uniontown v. 
Hustead, 30 Pa.Dist. 643, 647. 


99. U.S.—German Savings & Loan 
Soc. v. Tull, 136 F. 1, 69 C7CLA. 1. 


Conn.—Sperry v. Butler, 53 A. 899, 
75 Conn, 369. 


Mich.—Smith v. Sprague, 222 N.W-. 
207, 244 Mich. 577; French v. Grand 
Beach Co., 215 N.W. 13, 239 Mich. 575; 
Stroh v. O’Hearn, 142 N.W. 865, 176 
Mich. 164. 


Mo.—Capen vy. Garrison, 92 S.W. 
368, 193 Mo. 335, 5 L.R.A.N.S. 8385 
State Saving Trust Co. v. Spencer, 
(App.) 201 S.W. 967. 


Neb.—State v. Citizens State Bank 
of Royal, 224 N.W. 868, 118 Neb. 337. 


Or.—American Cent. Ins. Co. v. 
Weller, 212 P. 803, 106 Or, 494. 


Wash.—Longview School Dist. No. 
112 of Cowlitz County v. Stubbs Elec- 
tric Co., 295 P. 186, 160 Wash. 465; 
Minshull v. American Surety Co. of 
New York, 252 P. 147, 141 Wash. 440; 
University State Bank v. Steeves, 
147 P. 645, 85 Wash, 55, 2 A.L.R. 237; 
Murray v. O’Brien, 105 P. 840, 56 
Wash. 361, 28 L.R.A.N.S. 998. 


[a] It is applied: (1) Wherever 
a denial of the right would be con- 
trary to equity and good conscience. 
German Savings & Loan Soc. v. Tull, 
136 F. 1, 69 C.C.A. 1; Capen v. Gar- 
rison, 92 S.W. 368, 193 Mo. 335, 5 L.R. 
A.N.S. 838; State Sav. Trust Co. v. 
Spencer, (Mo. App.) 201 S.W. 967. (2) 
Where injustice would follow its de- 
nial. Smith v. Sprague, 222 N.W. 
207, 244 Mich, 577; French v. Grand 
Beach Co., 215 N.W. 18, 239 Mich. 575; 
Stroh v. O’Hearn, 142 N.W. 865, 176 
Mich. 164. 


[b] Subrogation is freely applied 
in all cases where good conscience 
and equity dictate that a debt paid 
by one under any sort of legal coer- 
cion ought to be paid by another. 
Longview School Dist. No. 112 of 
Cowlitz County v. Stubbs Electric 
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policy,’ and since it is founded in equity,” in its ap- 
plication no attention should be paid to technicalities 
which are not of an insuperable character,® but the 
broad equities should always be sought out as far as 
On the other hand subrogation is not a 
universal remedy for parties who have lost their 
money. It has its sphere of relief plainly limited by 
its nature® and it is not intended to be applied in all 
cases where there is security for a debt, but in those 
only in which justice demands its*application.® 

[§ 17] 2. Tendency To Extend Scope. 
trine of subrogation, under the initial guidance of 
Chancellor Kent,? has been applied much more ex- 


possible.+ 


SUBROGATION 


denee.® 
tected.® 


ly. 


The doc- 


\ 


Co., 295 P. 186, 160 Wash. 465; Uni-]5 S.W. 878, 8 Ky.L. 776, 9 Ky.L. 581. 


versity State Bank v. Steeves, 147 P. 
645, 85 Wash. 55, 2 A.L.R. 2387; Mur- 
ray v. O’Brien, 105 P. 840, 56 Wash. 
361, 28 L.R.A.N.S. 998. 


[ce] It may be invoked wherever 
justice demands its application in op- 
position to the technical rules of 
law. Longview School Dist. No. 112 
v. Stubbs Electric Co., 295 P. 186, 160 
Wash, 465, - 


[ad] Meaning of “equity and good 
conscience.”—'That of course is un- 
derstood to mean equity as prescribed 
and circumscribed by the rules of 
equity jurisprudence and the dictates 
of good conscience within the same 
boundaries.” Capen v. Garrison, 92 
S.W. 368, 370, 193 Mo. 335, 5 L.R.A. 
N.S. 838. 


1. Sperry v. Butler, 53 A. 899, 75 
Conn. 369; State v. Citizens’ State 
Bank of Royal, 224.N.W. 868, 118 Neb. 
337; American Cent. Ins. Co. v. Well- 
er, 212 P. 803, 106 Or. 494. 


[a] Subrogation is extended to 
those whose payment is favored by 
public policy. Fresno Inv. Co. v. 
Brandon, 249 P. 548, 79 Cal.App. 387. 


2. See supra § 6. 


3. Merchants’ & Miners’ Transp. 
Co. v. Robinson-Baxter-Dissosway 
Towing & Transp. Co., 191 F. 769, 113 
C.C.A. 427 [reh den 194 F. 361, 114 
C.C.A, 321 (cert den 225 U.S. 704, 32 
S.Ct. 837, 56 L.Ed. 1265)]. 

4 Merchants’ & Miners’ Transp. 
Co. v. Robinson-Baxter-Dissosway 
Towing & Transp. Co., supra. 

5. Berry v. Bullock, 33 So. 410, 81 
Miss. 463. 


~6 Louisville Trust Co. v. Royal 
Indemnity Co., 20 S.W.(2d) 71, 230 


Ky. 482; Godfrey v. Alcorn, 284 S.W. 
1094, 215 Ky. 465, 51 A.L.R. 925; 
Crump v. McMurtry, 8 Mo. 408; Mc- 


Carthy v. State Bank of Townsend, 
170 P. 15, 54 Mont. 319, 


“To apply it indiscriminately, 
without regard to circumstances, 
would be to convert a mild rule of 
equity into one of stern law, work- 
ing its way regardless of the injus- 


tice which may follow.” Crump v. 
McMurtry, 8 Mo. 408, 418. 
[a] Subrogation is applied (1) 


only when necessary to bring about 
an equitable adjustment between’ the 
parties (Louisville Trust Co. v. Royal 
Indemnity Co., 20 S.W.(2d) 71, 230 Ky. 
482; Godfrey v. Alcorn, 284 S.W. 
1094, 215 Ky. 465, 51 A.L.R. 925) (2) 
and only where there is some equita- 
ble reason for it (Jones v. Louisville 
Tobacco Warehouse Co., 121 S.W. 633, 
123 S.W. 307, 1385 Ky. 824). 


7. See Furnold v. State Bank, 44 
Mo. 336. 


8 Flannary v. Utley, 3 S.W. 412, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[a] In Virginia.—“In no other 
jurisdiction has the doctrine been 
more firmly adhered to or more lib- 
erally expounded and applied to meet 
the exigencies of particular cases 
than in Virginia.” Sands v. Durham, 
38 S.E. 145, 99 Va. 263, 267, 86 Am.S. 
R, 884, 54 L.R.A. 614. 


9. Hawker v. Moore, 20 S.E. 848, 40 
W.Va, 49. 


10. Bingham v. . Walker 
Bankers, (Utah) 283 P. 1055. 


11. University State Bank v. 
Steeves, 147 P. 645, 85 Wash, 55, 2 
A.IR. 237, 


12.. Kan.—Breyfogle v. Jackson, 
214° PH 779, 1338. Kan. 7373; Olson -v. 
Peterson, 128 P. 191, 195, 88 Kan. 
350 [cit Cyc]. 

Miss.—Prestridge v. Lazar, 95 So. 
837, 132 Miss. 168 [rev 94 So. 799]; 
Robertson v, Sullivan, 59 So. 846, 102 
Sone 581; Gowing vy. Bland, 3 Miss. 

3. 


Mo.—State Sav. Trust Co, v. Spenc- 
er, (App.) 201 S.W. 967. 


N.C.—Journal Pub. Co, y. Barber, 
$1 S.E. 694, 165 N.C. 478. 


Vt.—Clifford v. West Hartford 
Creamery. (Cos, 153" AL 205.5 LOS) svt. 
229; Hall v. Windsor Say. Bank, 121 
A, °582,>124 ‘A... 593,97 Vt. 125. 


Wyo.—Wyoming Building & Loan 
Ass’n v. Mills Const. Co., 269 P. 45, 
38 Wyo. 515, 60 A.L.R. 418, 


13. Heuser v. Sharman, 56 N.W. 
525, 89 Iowa 355, 48 Am.S:R. 390; 
State v. Citizens State Bank of Royal, 
224 N.W. 868, 118 Neb. 3387; Page 
Trust Co. v. Goodwin, 130 S.E. 323, 
190 N.C, 512. 


14. Troyer v. Bank of De Queen, 
281 S.W. 14, 170 Ark. 703; Andrew v. 
Bevington Sav, Bank, 221 N.W. 668, 
206 Iowa 869. 


15. Ocean Accident & Guarantee 
Corporation v, Hooker Electro-Chemi- 
cal Co., 147 N.B. 351, 240 N.Y. 37; E. 
Y. Chambers & Co. v, Little, (Tex. 
Civ.App.) 21 S.W.(2d) 17, 


16. U.S.—Cobb v. Crittenden, 
F. 510, 88 C.C.A, 452; In re Bruce, 
158 F. 123; National Surety Co. v. 
State Savings Bank, 156 F. 21, 84 Cc. 
C.A. 187, 14 L.R.A.N.S, 155, 18 Ann. 
Cas, 421; Matthews v. Fidelity Title, 
etc., Co., 52 F. 687; The Jersey City, 
43 F, 166. 


Ark.—Dowdy v. Blake, 6 S.W. 897 
50 Ark. 205, 7 Am.S.R. 88. 


Ind.—Huffmond vy. 
$47, 128 Ind. 131; 
83 Ind. 250. 


Md.—Dinsmore v. Sachs, 105 A. 524, 
133 Md. 434; Wallace v. Jones, 72 A. 
769,110 Md. 148, 


Bros., 


161 


’ 


Bence, 27 N.E. 
Rooker v, Benson 


+ 


tensively in American than in English jurispru- 
The doctrine is much encouraged and pro- 
It is a remedy which is highly favored’® 
and is not so restricted in its application as former- 
The courts are inclined rather to extend than 
to restrict the principle’? so that although formerly 
the right was limited to transactions between prin- 
cipals and sureties,'* now it is broad and expan- 
sive!# and has a very liberal application.*® 
no longer confined to cases of suretyship,'® but the 
doctrine has been steadily growing and expanding 
in importance, and becoming more general in its ap- 
plication to various subjects and classes of persons, 


It is 


Minn.—Emmert v. Thompson, 52 N. 
W. 31, 49 Minn. 386, 32 Am.S.R. 566. 


N.Y. — Pittsburgh-Westmoreland 
Coal Co. v. Kerr, 115 N.E. 465, 220 
N.Y. 137; Arnold v. Green, 23 N.E. 1, 
116 N.Y. 566; City Trust, Safe De- 
posit & Surety Co. v. Haaslocher, 91 
N.Y.S. 1022, 101 App.Div. 415; Jones 
v. Bacon, 25 N.Y.S, 212, 72 Hun 506 
[aff 40 N.E. 216, 145 N.Y. 446]; Citi- 
zens’ Trust Co. of Utica v. R. Pres- 
cott & Son, 227 N.Y.S. 514, 131 Misc. 
884 [aff 229 N.Y.S. 687, 224 App.Div. 
280]. 


N.C.—Page Trust Co. v. Goodwin, 
130 S.E. 323, 190 N.C. 512. [quot Cye]. 


Pa.—Miller’s Appeal, 13 A. 504, 119 
Pa. 620; Bender v. George, 92 Pa. 36; 
McCormick v. Irwin, 35 Pa. 111. 


S.C.—Spratt v. Pierson, 4 S.C. 301. 


Vt.—Clifford v. West Hartford 
Creamery Co., 153 A, 205, 103 Vt. 229; 
Hall v. Windsor Say. Bank, 121 A. 
582, 97 Vt. 125 [aff reh 124 A. 593, 
97 Vt. 125]; National Bank of Royal- 
ton v. Cushing, 53 Vt. 325. ; 


Wash.—Longview School Dist. No. 
112 of Cowlitz County v. Stubbs Elec- 
tric Co., 295 P. 186, 160 Wash. 465; 
University State Bank v. Steeves, 147 
P2646," "86. Wash. 255.4 2A ere eon 
Ruuth v. Morse Hardware Co., 133 P. 
587, 74 Wash. 361; Murray v. O’Brien, 
an 840,-56 Wash. 361, 28 L.R.A.N. 


‘It is not to be denied that the doc- 
trine of subrogation, however limited 
and restrained its application in the 
earlier cases in which it was accepted 
as a principle properly appertaining 
to the relation between principal and 
surety, has in more recent times been 
extended to cases where the nature 
and character of the transaction 
clearly brought it within the justice 
and equity of the doctrine, of which 
the court had already taken cogni- 
zance between principal and surety.” 
Spratt v. Pierson, 4 S.C. 301, 303. 


“The right of subrogation is not 
necessarily dependent upon the con- 
ventional relation of principal and 
surety, and in behalf of the latter.” 
Jones v. Bacon, 25 N.Y.S. 212,217, 


72 Hun 506 [aff 40 N.E. 216, 145 N. 
Y. 446]. 
[a] The remedy of subrogation 


“is no longer limited to sureties and 
quasi sureties.” Pittsburgh-West- 
moreland Coal’Co, v, Kerr, 115: N.E. 
465, 467, 220 N.Y. 187; Cobb v. Crit- 
tenden, 161 F. 510, 518, 88 C.CeA. 
452; Arnold v. Green, 23 N.H. 1, 116 
N.Y. 566, 571; Longview School Dist. 
No. 112 of Cowlitz County v. Stubbs 
Electric Co., 295 P, 186, 160 Wash. 
465; University State Bank v. Stee- 
ves, 147.P. 645, 85 Wash. 55, 2 A.L.R. 
237; Murray v. O’Brien, 105 P. 840, 
843, 56 Wash. 861, 28 L.R.A.N.S. 998. 


[§§ 16-17 


ae 


§§ 17-19] 


the principle being modified to meet the cireumstane- 


es of cases as they have arisen.17 


[§ 18] 3. Matter of Right or Discretion. The doc- 
trine of subrogation is not a fixed and inflexible 
rule of law or equity!’ and does not flow from any 
fixed rule of law;?® it is not a matter of strict 
right,*° but is a matter of grace,?1 the operation of 
which is governed and controlled by the principles 
It makes its appeal solely to the con- 
However, its application is 
not controlled alone by the judge’s conception of 
right.** It is to be administered according to the 
established rules of equity: jurisprudence?® and its 
exercise must be governed by judicial discretion.?¢ 
All who happen at any time to occupy a particular 
situation are entitled to like rights of subrogation.?7 


[§ 19] B. Applicability of Maxims of Equity—1. 
In General.’ The ordinary equity maxims?® are ap- 


of equity.22 
science of the court.23 


17. 
967. 


Ga.—Cornelia Bank y. First Nat. 
Bank, 154 S.E. 234, 170 Ga. 747. 

Iowa.—Kent v. Bailey, 164 N.W. 
852, 181 Iowa 489. 

Kan.—Breyfogle v. Jackson, 214 P. 
779, 183 Kan. 378; Olson v. Peterson, 
128 P. 191, 195, 88 Kan. 350 [cit Cyc]. 

Minn.—Emmert v. Thompson, 52 N. 
W. 31, 49 Minn. 386, 32 Am.S.R. 566. 
“ee bee v. State Bank, 44 Mo. 

N.Y.—Snelling v. McIntyre, 6 Abb. 
N.Cas, 469. 


N.C.—Journal Pub. Co. v. Barber, 
81 S.E. 694, 165 N.C. 478. 
S.D.—Ipswich Bank v. Brock, 83 


N.W. 436, 13 S.D. 409. 


Tenn.—Walker v. Walker, 200 S.W. 
825,-138 Tenn. 679. 


W.Va.—Yokum y. Yokum, 157 S.E. 
579, 581 [cit. Cyc]. 


18. Probst v. Wigginton, 281 S.W. 
834, 213 Ky. 610; Davenport v. Tim- 
monds, 138 S.W. 349, 157 Mo.App. 
360; Arlington State Bank v. Paul- 
sen, 78 N.W. 303, 57 Neb. 717 [rev reh 
on other grounds 80 N.W. 263, 59 Neb. 


94]; Yokum v. Yokum, (W.Va.) 157 
ScHy 5.7.9. 
19. Ocobock v. Baker, 72 N.W. 582, 


52 Neb. 447, 66 Am.S.R. 519; Boyd v. 
McKenney, 246 P. 406, 118 Okl. 8; 
Richardson v. American Surety Co., 
223 P. 389, 97 Okl. 264; Moritz v. 
Redd, 145 S.H. 245, 151 Va, 644. 


20. National Surety Co. v. State 
Sav. Bank, 156 F.. 21, 84 C.C.A. 187, 
14 L.R.A.N-S. 155, 13 Ann.Cas, 421; 
Gray v. Jacobsen, 13 F.(2d) 959, 56 
ZApp.D.C, 353, 48 A.L.R. 583; Wasco 
County v. New England Equitable 
Ins. Co., 172 P. 126, 88 Or. 465, L.R.A. 
1918D 732, Ann.Cas.1918E 656; South 
Philadelphia State Bank v. National 
Surety Co., 135 A. 748, 288 Pa. 300. 


21. In re Shimp, 46. A. 1037, 197 
Pa. 128; Budd v. Olver, 23 A. 1105, 
148 Pa. 194, 197; In re Hennessy, 4 
TP Ne Si GPa», of 


22. Crawford v:. Richeson, 101 Ill. 
851; Maryland Trust Co. v. Poffen- 
‘berger, 144 A. 249, 156 Md. 200, 62 A. 
L.R. 546; Stewart v. Parcher, 98 N. 
W. 650, 91 Minn, 517; Kansas City v. 
Southern Surety Co., 219 S.W. 727, 
203 Mo.App. 148. ’ 

23. Huff v. Rosen, 201 N.Y.S, 689, 
121 Misc. 674. 


24. Flannary v. Utley, 3 S.W. 412, 
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plicable to the equitable remedy of subrogation. 


Thus subrogation is not allowed where there is an 


U.S.—In re McGuire, 137 F.|5 S.W. 878, 8 Ky.L. 776, 9 Ky.L. 581; 


Dixon v. Morgan, 285 S.W. 558, 560, 
154 Tenn. 389. 


25. Kent v. Bailey, 164 N.W. 852, 
181 Iowa 489. 


26. Schechner v. Oriental Holding 
Co., 153 A. 704, 107 N.J.Eq. 600; 
Minton v. Sutton, 135 A. 693, 100 N.J. 
Eq. 403 [aff 139 A. 600, 102 N.J.Eq. 
61]; Serial Building Loan & Savings 
Inst. v. Ehrhardt, 124 A. 56,°95 °N.J. 
Eq. 607; First Nat. Bank v. Plante, 
235 N.W. 135, 60 N.D. 512; In re Wal- 
lace, 59 Pa. 401; McGinnis’ Appeal, 
16 Pa. 445; Dixon v. Morgan, 285 8S. 
W. 558, 154 Tenn. 389. 


27. In re South Philadelphia State 


Pooks Insolvency, 145 A, 520, 295 Pa. 


28. See Equity §§ 150-210. 


29. U.S.—Sioux Nat. Bank 
Cudahy Packing Co., 58 F. 20. 


Cal.—Myers v. Sierra Valley Stock, 
etc., Assoc., 55 P. 689, 122 Cal, 669; 
Magee v. McManus, 12 P. 451, 70 Cal. 
5538; Carstenbrook v. Wedderien, 94 P. 


Vv. 


372, 7 Cal.App, 465. 


Ill._—Davis v. Fuller, 84 I1l.App. 
295 [aff 56 N.E. 791, 184 Ill. 505]. 


Ind.—Michigan City v. Marwick, 
116 N.E. 434, 67 Ind.App. 294 [reh den 
119 N.E. 154, 67 Ind.App. 294]. 


N.J.—Volker v. Fisk, 72 A. 1011, 75 
N.J.Eq. 497. 


N.C.—Grainger v. Lindsay, 31 S.E. 
473, 123 N.C. 216. 


Pa.—Vogue Co, v. John C, Winston 
Co., 76 Pa.Super. 158. 


Va.—Fidelity & Deposit Co. of Md. 
v. Gill, 81 S.H. 39, 116 Va. 86. 


[a] Thus (1) a vendor of land, 
who has been compelled by a decree 
avoiding the sale to repay the com- 
missions paid directly to his agent 
by the purchaser as a part of the con- 
sideration, being entitled to recover 
them from the agent in assumpsit 
upon an implied contract, is not en- 
titled to relief in equity by sub- 
rogation to the rights which the pur- 
chaser had, but did not urge against 
the agent. Volker v. Fisk, 72 A. 1011, 
75 N.J.Eq. 497. (2) Expert ac- 
countants, engaged by citizens and 
taxpayers to make audit of city’s 
books, are not subrogated to the 
rights of such taxpayers against the 
city for the value of their services 
as they may recover in. an action at 
law against the taxpayers. Michi- 
gan City v. Marwick, 116 N.E. 434, 
67 Ind.App. 294 [reh den 119 N.E. 
154, 67 Ind.App. 294]. (3) Where 


adequate remedy at law,?® and, as in other cases of 
equitable relief, the party seeking subrogation must 
not be guilty of laches;?° and the familiar rule in 
equity, that where one of two innocent parties must 
suffer by the fraudulent conduct of a third, the one 
who has, by his negligence or failure to do some- 
thing that a prudent man under the circumstances 
should have done, enabled the fraud to be commit- 
ted, must suffer the loss occasioned thereby, applies.31 
Nor ean the doctrine be extended so as to author- 
ize the application of the principle for the relief and 
benefit of a party who voluntarily surrenders a right 
or suffers an injury, the consequence of his own 
willful neglect or wrong, or who has connived at 
and assisted in the wrong,*? for one seeking subro- 
gation must come into court with clean hands.** 


deputy sheriff permitted county 
treasurer to collect road taxes, and 
apply the proceeds on taxes unac- 
counted for by him as deputy treasur- 
er, if treasurer was liable to surety 
on bonds of sheriff and deputy sheriff, 
that liability was enforceable at law, 
and the surety could not sue in equi- 
ty. Fidelity & Deposit Co. of Mary- 
land vy. Gill, 81 S.E. 39, 116 Va. 86. 


[b] Equitable subrogation implies 
that there is no adequate remedy at 
law. Carstenbrook vy. Wedderien, 94 
P. 372, 7 Cal.App. 465. 


[ec] Where warranty available. 
A plaintiff having a contract of war- 
ranty available for his protection 
cannot invoke the equitable doctrine 
of subrogation. Vogue Co. v. John C. 
Winston Co., 76 Pa.Super. 158. 


{[d] But a court of equity has 
original jurisdiction to subrogate a 
surety of a partnership to the rights 
of the partnership’s execution credi- 
tor against one of the partners, even 
though the surety has a remedy at 


law. Shirey v. Bicknell, 87 Ill.App. 
429. 

30. See infra § 133. 

31. Coonrod v. Kelly, 119 F. 841, 


56 C.C.A. 353; Porter v. Ourada, 71 N. 
W. 52, 51 Neb. 510. 


32. Starke v. Bernheim, 14 So. 770, 
102 Ala. 464. 

[a] Complainant, upon satisfying 
a judgment based upon his own de- 
linquency, cannot recover the amount 
from the party for whose benefit the 
judgment was recovered. The state- 
ment of the proposition carries with 
it its refutation. Lee County Jus- 
tices v. Fulkerson, 21 Gratt. (62 Va.) 
182. 


33. U.S.—German Bank vy. U. S., 
18. S.Gt.4.702); 148 ULSi 578, 43% Le bds 
564; Milwaukee, etc., R. Co. v. Sout- 
ter, 13 Wall. 517, 20 L.Ed. 548; Wil- 
kinson v. Babbitt, 29 F.Cas.No. 17,668, 
4 Dill, 207. 

Ala.—Galliland vy. Williams, 61 So. 
291, 181 Ala, 173; Wiley v. Boyd, 38 
Ala. 625. 

Ark.—Roe vy. Kiser, 62 Ark. 92. 


Ga.—Lowry Banking Co. v. Empire 
Lumber Co., 17 S.E. 968, 91 Ga. 624. 
Ill._—-Ramsay v..Whitbeck, 56 N.E. 
322, 183 Ill. 550; Devine v. Harkness, 
7 N.E. 52, 117 Il. 145. : 
90 Ind& 


Ind.—Wilson v. Murray, 
477. 
Iowa.—Brown v. Sheldon State 


117 N.W. 289, 139 Iowa 83; 


Bank, 
Beebe, 37 Iowa 452, 


Everett v. 
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The rule that he who seeks equity must do equity 
applies,®* and the pleading seeking equity must offer 
to do it where others have rights and must not seek 


to set them off.*> 


[§ 20] 2. Superior Equity Necessary. To entitle 
one to subrogation his equity should be strong and 
It is not available if there are sub- 


his ease clear.?® 


sisting and countervailing equities.** 


Kan.—Leinbach v. Dyatt, 230 P. 
1074, 117 Kan. 265; Johnson v. Moore, 
5 P. 406, 33, Kan. 90. 


Ky.—Fidelity & Casualty Co. of 
New York-y. Farmers’ & Merchants’ 
Bank of Tolu, 2 S.W.(2d) 1048, 223 
Ky. 32. 


Mich.—In re Warner, 47 N.W. 102, 
82 Mich. 624; Rowley v. Towsley, 19 
N.W. 20, 53 Mich. 329. 


Miss.—White v. Trotter, 22 Miss. 
20; 52 Am-.D. 112. 


N.J.—Schechner v. Oriental Hold- 
ing Co., 153 A. 704, 107 N.J.Eq. 600; 
Conover v. Guarantee Trust Co., 96 
N.J.Eq. 313, 125 A. 140. 


N.Y.—Guckenheimer v. Angevine, 
Si N:Y. 394; Parmers’ L. & T.Co. v. 
Carroll, 5 Barb. 613, 


Pa.—Boyer v. Bolender, 18 A. 127, 
129) Pa. 324, 15 Am.S.R. 723. 


S.C.—Border State Lumber Co. v. 
Edwards, 88 S.E. 537, 103 S.C. 391; 
Greig v. Rice, 44 S.H. 729, 66 S.C. 171; 
Spratt v. Pierson, 4 S.C. 301. 


W.Va.—Bates v. Swiger, 
874, 40 W.Va. 420. 


[a] Usury.—A party is not en- 
titled to subrogation where a claim 
Brows out of an agreement which is 
void on account of usury. Roe v. 
Kiser, 62 Ark. 92. 


{[b] Wrong-doers cannot be sub- 
rogated to the rights of those whose 
interests have been impaired by their 
acts. German Bank vy. U.S., 26 Ct. 
CEeos fate £3.S.Ce 702, 148 US 543; 
37 L.Ed. 564]. 


34. Ark.—Federal Land Bank of 
St. Louis v. Richland Farming Co., 
21 S.W.(2q) 954, 180 Ark. 442. 


Tll.—Bruschke v. Wright, 46 N.E. 
$13, 166 TJ, 183, 57 Am.S-R. 125. 


Kan.—Atchison, ete, R. Co. v. 
Haton, 59 P. 604, 9 Kan.App. 678. 


Md.—Stump v. Warfield, 65 A. 346, 


21 S.E. 


104 Md. 530, 118 Am.S.R. 434, 10 
Ann.Cas, 249, 
Neb.—Ocobock v. Baker, 72 N.W. 


582, 52 Neb. 447, 66 Am.S.R. 519. 


S.D.—Stackerl v. Heiser, 216 N.W. 
876, 52° S.D. 1338. 


35. New England Mortg. Security 
Co. v. Fry,.42 So, 57, 143 Ala. 637, 
111 Am.S.R. 62. , 


36. Maryland Trust Co. v. Poffen- 
berger, 144 A. 249, 156 Md. 200, 62 A, 
L.R. 546; U. S. Fidelity & Guaranty 
Co. v. Bramwell, 217 P. 332, 108 Or. 
261, 32 A.L.R.-829; Foy vi Pulling, 63 
Pa.Super. 552; Nesbit v. Martin, 4 
Pa.Co. 95; Bingham v. Walker Bros., 
Bankers, (Utah) 283 P. 1055. 


37. U.S.—Gunby v. Armstrong, 133 
EB. 417,66, 'C.C.A. 62-7. 


Ala.—Sawyers v. Baker, 77 Ala. 
461. 


Conn.—Orvis v. Newell, 17 Conn. 97. 
Del.—Miller v. Stout, 5 Del.Ch. 259. 


—— 
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posed to him. 


He must have 


Ky.—Dunlap v. O’Bannon, 5 B.Mon. 
Silay, 


Mo.—Wolff v. Walter, 56 Mo. 292. 


N.Y.—Union Trust Co. v. Monticel- 
10; “ete; Ri Gor, 63: INDYaiodel, 20; Ammer: 
541. ws 


Va.—Exchange Bldg., etc., Co. v. 
Bayless, 21 S.E. 279, 91 Va. 134. 


38. U.S.—American Surety Co, v. 
Citizens’ Nat. Bank, 294 F. 609. 


Iowa.—Baker v. American Surety 
Co. of New York, 159 N.W. 1044, 181 
Iowa 634; Ft. Dodge Bldg., ete., As- 
ang v. Scott, 53 N.W. 283, 86 Iowa 
431. 


Neb.—Criswell v. McKnight, 232 N. 
W. 586. 


N.C.—Vaughan vy. Jeffreys, 26 S.E. 
94, 119 N.C. 1385; Tarboro v. Micks, 
24 S.E. 729, 118 N.C. 162. 


Pa.—Grand Council R. A. v. Cor- 
nelius, 47 A. 1124, 198 Pa. 46; 
In re Wallace, 59 Pa. 401; Ziegler v. 


In re Goswiler, 


Long,;-2 Watts 205; 
Erb’s Appeal, 2 


3 Penr.&W. 200; 
Penr.&W. 296. 


S.D.—Western Surety Co. v. Wal- 
ter, 182 N.W. 635, 44 S.D. 112, 24 A. 
E.Re15193 


Va.—National ‘Valley Bank of 
Staunton v. . S. Fidelity & Guar- 
anty Co., 150 S.E. 408, 153 Va. 484; 
Lee v. Swepson, 76 Va. 173. 


r 39. U.S.—American Surety Co. of 
New York v. Citizens’ National Bank 
of Roswell, 294 F. 609; German Sav- 
ee eae Soc, v. Tull,'136 F. 1, 69 


Idaho.—Porter vy. Title Guaranty & 
Surety Co., 106 P. 299, 17 Idaho 364, 
BRE AIN. SS. 14. 


Ind.—Ritter v. Cost, 99 Ind. 80; 
Nelson v. McKee, 99 N.E. 447, 53 Ind. 
App. 344 [reh overr 101 N.E. 651, 53 
Ind.App. 344]. 


Towa.—Baker v. American Surety 
Co.,of New York, 159 N.W. 1044, 181 
Iowa 634, 


Ky.—Fidelity & Casualty Co. of 
New York v. Farmers’ & Merchants’ 
Bank of Tolu, 2 S.W.(2d) 1048, 223 
Ky. 32; Probst v. Wigginton, 281 S. 
W. 834, 218 Ky. 610. 


Me.—Federal Land Bank of Spring- 
field v. Smith, 151 A. 420, 129 Me. 233. 


Mich.—Fraser v. Fleming, 57 N.W. 
269, 190 Mich. 238. 


Mo.—National 
Hartford, Conn., v. 
20 S.W.(2d) 705. 


N.Y.—Bell v. Greenwood, 242 N.Y. 
S. 149, 229 App.Div. 550; Laski v. 
State, 217 N.Y.S. 48, 217 App.Div. 420 
[aff 212. N.Y.S. 675, 126 Misc. 360]; 
Citizens’ Trust Co. v. Prescott, 227 N. 
Y.S. 514, 131 Misc. 884 [aff 229 N.Y.S. 
687, 224 App.Div. 280]. 

Okl.—Southwestern Surety Ins. Co. 
v. Marriss,. 247 P. 392, 118 Oklh 188: 

Or.—U. S. Fidelity & Guaranty 
Co. v. Bramwell, 217 P, 332, 108 Or. 
261, 32 ALAR. 829. 


Co. of 
(App.) 


Fire Ins. 
Maddox, 


-law will prevail. 
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a greater equity than those who oppose him.** Thus 
he will be denied subrogation if there are equal*?® 
or superior*® equities existing in other persons op- 


[§ 21] 3. Subrogee Must Be Free from Fault. 
The person seeking subrogation must act fairly and 
equitably*! and be free from fault.*? It will not be 
allowed where he has intermeddled with the rights 


Pa.—C. G. Gawthrop Co. v. Fibre 
Specialty Co., 101 A. 760, 257 Pa. 349; 


Grand Council of Pennsylvania Royal 


Areanum v. Cornelius, 47 A. 1124, 198 


Pa. 46; Com. v. Horan, 45 Pa.Super. 
‘608: Stevenson’s Hst., 21 wWa.Dist. 
1128. 


[a] Rule applied where subroga- 
tion was sought by sureties on guard- 
ian’s bond. Southwestern Surety Ins. 
Colavi Marriss,<247. Pa 392; Us OER 
188. 

{[b] The equities being equal. the 
Ritter v. Cost, 99 
Ind. 80; Edmunds v. Venable, 1 Patt. 
&H. (Va.) 121. 


40. U.S.—American Surety Co. v. 
Citizens’ Nat. Bank, 294 F. 609; Peo- 
ples v. Peoples Bros., 254 F. 489 [mod 
on other grounds sub nom. American 
Surety Co. of New York v. Finlitter, 
274 F. 152]; German Savings & Loan 
Soe. v= full;"136_ KF. 15569'C:CsAra 


Idaho.—Porter v. Title Guaranty & 
Surety Co., 106 P..299, 17 Idaho 364, 
2 ReACNE Ss Lie 


Ill_— Garey v. Trude, 218 I1l.App. 
372. 

Iowa.—Baker v. American Surety 
Co. of New York, 159 N.W. 1044, 181 
Iowa 634. 

Ky.—Fidelity & Casualty Co. of 
New York v. Farmers’ & Merchants’ 
Bank of Tolu, 2 S.W.(2d) 1048, 223 
Ky. 32; Probst v. Wigginton, 281 S, 
W.. 835, 243 Kyo 610: 


Me.—Federal Land Bank of Spring- | 


field v. Smith, 151 A. 420, 129 Me.°233. 


Mich.—Fraser v. Fleming, 157 N.W. 
269, 190 Mich. 238. 


N.Y.—Bell v. Greenwood, 242 N.Y.S. 
149, 229 App.Div. 550; Laski v. State, 
217 N.Y.S. 48, 217 App.Div. 420 [aff 
212 N.Y.S. 675, 126 Misc. 360]; Citi- 
zens’ Trust Co. v. Prescott, 227 N.Y.S. 
514, 131 Misc. 884, [aff 229 N.Y.S. 687, 
224 App.Div. 280]. 


N.C.—Green v. Ruffin, 102 S.B. 634, 
179 N.C. 345. 


Okl.—Southwestern Surety Ins. Co. 
v. Farriss, 247 P. 392, 118 Okl. 188. 


Pa.—C. G. Gawthrop Co. v. Fibre 
Specialty Co., 101 A. 760, 257 Pa. 349; 
Musgrave v. Dickson, 33 A. 705, 172 
Pa. 629, 51 Am.S.R. 765; McCurdy v. 
Conner, 1 Walk. 155; Commonwealth 
v. Horan, 45 Pa.Super. 608; Steven- 
son’s Est., 21 Pa.Dist. 1128. 


Tex.—O’Brien vy. Perkins, (Civ.App.) 
276 S.W. 3808 [aff (Commn.App.) 285 
S.W. 260]. 


Va.—Sherman v. Shaver, 75 Va. 1. 


[a] Bail for stay of execution is 
not entitled to subrogation against a 
terretenant or creditors who became 
such before he became bail. Mc- 
Curdy v. Conner, 1 Walk. (Pa.) 155, 


41. Dixon v. Thompson, 98 N.E, 
738, 52 Ind.App. 560. 


42. Troyer v. Bank of De Queen, 
281 SOW 4 Os Aric’ 703)" Sian Seis 
Silk Trimming Co. v. Garfield Nat. 
Bank of City of New York, 215 N.Y.S, 
269, 127 Misc. 27. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 21-22] 


of others,*? or is guilty of fraud‘? or culpable neg- 
ligence,*® or where he would derive an advantage 
from, or establish his claim through, his own negli- 
gence*® or, in any way, would thereby reap advan- 
tage from his own wrongdoing,‘? or from the wrong- 
ful act of one under whom he claims;*® nor will it 
be allowed where to do so would relieve a party from 
the consequences of his own wrongful or unlawful 
However, although inexcusable neglect®® or 
fraud®! operates as a bar, subrogation does allow 


act.*9 


43. Title Guarantee & Trust Co. 
v. Haven, 89 N.E. 1082, 196 N.Y. 487, 
25.2: RLAGN.S. 1308;°17 Ann.Cas, 1131. 


44. U.S.—German Savings & Loan 
NOG mVae hull LS Gy He is69. COCA. a. 


Kan.—Leinbach v. Dyatt, 230 P. 
1074, 117 Kan. 265. 


Okl.—Petty v. Adams, 162 P. 1082, 
65 Okl. 60. 


S.C.—Border State Lumber Co. v. 
Edwards, 88 S.E. 587, 103 S.C. 391. 


W.Va.—Bates v. Swiger, 21 S.E. 874, 
40 W.Va. 420. 


[a] Participant in a fraud.—(1) 
Subrogation cannot be invoked by one 
who has been an actual participant 
in a fraud connected with the subject 
matter of the litigation. Leinbach 
v. Dyatt, 230 P. 1074, 117 Kan. 265. 
(2) A surety having the means of 
payment put into his hands by the 
debtor thereby becomes the principal 
debtor, and, having recenveyed the 
property to the debtor, it is not com- 
petent for him, in order to avoid the 
effect of this, to allege that the con- 
veyance to him was fraudulent, and 
to seek to be subrogated to the rights 
of the judgment. 
2 Penr.&W. (Fa.) 173. 


45. Criswell_v. McKnight, (Neb.) 
232 N.W. 586; Hayden v. Huff, 83 N. 
W. 920, 90 Neb. 625 [aff 88 N.W. 179, 
63 Neb. 99]; “Wallace v. Benner, 156 
S.B. 795, 200 N.C. 124. 


46. German Savings & Loan Soc. 
Vas bull .sk36 We ik 692€.C.A.. dso Et. 
Dodge Bldg. ete., Assoc. v. Scott, 53 
N.W. 283, 86 Iowa 431. 


[a] Right to subrogation “is nev- 
er granted as a reward for negli- 
gence.” Ft. Dodge Bldg., etc., Assoc. 
v. Scott, 53 N.W. 283, 86 Iowa 431, 
434. : 


47. U.S.—German Savings & Loan 
Soes vy; Tull, 136, Po 1;-.69-C.C. Ax 1; 
Wilkinson v. Babbitt, 29 F.Cas.No. 
17,668, 4 Dill. 207. 


Ala.—Galliland v. Williams, 61 So. 
29, 181 Ala. 173. 


Cal.—Martin v. Parsons, 50 Cal. 
498. 

Iowa.—Black v. Chicago Great 
Western R. Co., 174 N.W. 774, 187 


Iowa 904; Brown v. Sheldon State 
Bank, 117 N.W. 289, 139 Iowa 83. 


Mich.—Rowley v. Towsley, 19 N.W. 
20, 538 Mich. 329. 


N.J.—Conover v. Guarantee Trust 
Co., 125 A. 140, 96 N.J-EHq. 313. 


Pa.—Hill v. Frazier, 22 Pa. 320. 


Wash.—Akers v. Lord, 121 P. 51, 
67 Wash. 179. 


W.Wa.—Bates_ v. 
874, 40 W.Va. 420. 


[a] ®hus.—(1) Subrogation will 
not be allowed where to do so would 
be to permit plaintiff to violate his 
own contract. Makeel v. Hotchkiss, 
60 N.E. 524, 190 Ill. 311, 83 Am.S.R. 
131 [aff 87 Ill.App. 623]. (2) One 
guilty of breach of express trust in 
accepting to secure bonds held by 
cestui que trust mortgages not au- 


Swiger, 21 S.E. 


Monroe v. Wallace, 
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be reached.*4 


thorized by trust agreement is not 
entitled to be subrogated to rights 
of beneficiaries as against guarantor 
of bonds on which trustee was re- 
quired to. reimburse them in part for 
losses due to the breach of trust. 
Conover v. Guarantee Trust Co., 125 
A. 140, 96 N.J.Eq. 318. (3) Where the 
only liability enforceable against de- 
fendants in actions to establish log- 
gers’ liens grew out of defendant’s 
own wrongful act in~ eloigning or 
removing logs and timber subject to 
liens, they are not entitled to subro- 
gation as against the contractor. 
cas vi Lord). 121° P..51, 67 Wash. 
US 


[b] Wrongdoers have no recourse 
over, either against those who are in 
pari delicto, or against anybody else. 
Hill v. Frazier, 22 Pa. 320. 


48. Galliland v. Williams, 61 So. 
291, 181 Ala. 173; Bates v. Swiger, 21 
S.E. 874, 40 W.Va. 420. 


[a] A second purchaser who, with 
notice of the rights of the first pur- 
chaser, pays off a lien on the land, 
cannot be subrogated to the lienor’s 
rights thereunder, he having been in 
effect guilty of fraud. Bates v. 
Swiger, 21 S.E. 874, 40 W.Va. 420. 


49. U.S.—German Savings & Loan 
SOC Va ull SO, Bais 6.9) (C. Crk, 


Ark.—Roe v. Kiser, 62 Ark. 92. 


Iowa.—Black v. Chicago Great 
Western R. Co., 174 N.W. 774, 187 
Iowa 904. 


Kan.—Johnson v. Moore, 5 P. 406, 
33 Kan. 90. eres 


Mich.—Rowley v. Towsley, 19 N. 
W. 20, 53 Mich. 329. 


Miss:— Lyon. 4v25 Colonial = Us -S: 
Mortg. Co., 91 So. 708, 129 Miss. 54. 


N.J.—Conover v. Guarantee Trust 
Co., 125 A. 140, 96 N.J.Eq. 313. 


S.c.—Spratt v. Pierson, 4 S.C. 301. 
50. See supra note 45. 
51. See supra note 44. 


5@. Kone ~ v.* Harper, (Tex.Civ. 
App.) 297 S.W. 294 [aff (Commn. 
App.) 1 S.W.(2d) 857]; Iowa County 
Bank y. Pittz, 211 N.W. 134, 192 Wis. 
83. 


[a] Mistake of fact does not in- 
terfere with the application of the 
rule of equitable subrogation. Kone 
v. Harper, (Tex.Civ.App.) 297 S.W. 
294 [aff (Commn.App.) 1 S.W.(2d) 
857]. 


[b] Negligence which does not in- 
crease the burdens of any lien-holder 
does not have the effect to prevent 
subrogation or destroy the right to 
subrogation. Miller v. Stark, 56 N.E. 
11, 61 OhioSt. 413. 


53. Adams v. Young, 86 N.E. 942, 
200 Mass. 588. 


[a] Thus, although a statute de- 
clares that the sale in bulk of a stock 
of merchandise, otherwise than in the 
regular course of ‘trade, shall be 
fraudulent as against the seller’s 
ereditors, unless the seller and buyer 
make an inventory, etc., the good 


[60 C.J.] 709 


relief against the suitor’s mistakes and ignorance,®? 
and merely constructive fraud will not prevent one 
from being protected by subrogation, if he has not 
himself actively participated in the fraud.®? 


[§ 22] 4. Necessity for Fair Result. 
will be granted only where an equitable result. will 
Tt will not be allowed when to do so 
would be inequitable®® or where it would accomplish 
injustice.°® Ordinarily the right of subrogation may 


Subrogation 


faith of the parties is not to be dis- 
regarded, and the buyer is not to be 
deprived of the right of subrogation 
to the securities held by creditors 
whose claims he has paid. Adams v. 
Young, 86 N.E. 942, 200 Mass. 588. 


54. Elledge v. Sumpter, 203-S.W. 
346, 140 Tenn. 11. 


55. D.C.—Gray v. Jacobsen, 13 F. 
Hee 959, 56 App.D.C. 353, 48 A.L.R. 


Ill.—Makeel v. Hotchkiss, 60 N-E. 
524, 190 Til, 311, 83 Am.S.R: 131 [aff 
87 Ill.App. 623]; Garey v. Trude, 218 
HLApp.-372.. 


lowa.—Baker v. American Surety 
Co. of New York, 159 N.W. 1044, 181 
Iowa 634. 


Mo.—Merecantile Trust Co. v. Donk, 
ATS —<SoWs, 113. 


Pa.—South Philadelphia State Bank 
v. National Surety Co., 185 A. 748, 288 
Pa. 300; Smith -v. Yellow .Cab Co. 
135 A. 858, 288 Pa. 85. 


56. U.S.—The Livingstone, 130 F. 
746, 65 C.C.A. 610.) 


Ark.—Belleclair Planting ~Co. v. 
Hall, 188 S.W. 574, 125 Ark. 203. 


D.C.—Gray v. Jacobsen, 56 App.D. 
C.. 353, 13 F.(2d) 959, 48 A.L.R, 583. 


Idaho.—Houghtelin v. Diehl, 277 P. 
699, 47 Idaho 636. 


Ij].—Makeel v. Hotchkiss, 60 N.E. 
524, 190 Ill. 311, 88 Am.S.R. 131 [aff 
87 IllLApp. 623]. 


Ind.—-Townsend v. Cleveland Fire 
Eroomas Co., 47.N.E. 707, 18 Ind.App. 


Iowa.—Black v. Chicago Great 
Western R. Co., 174 N.W. 1774, 187 
Iowa 904; Baker v. American Surety 


Co. of New York, 159 N.W. 1044, 181 
Iowa 634. 


Kan.—Traders’ Bank v. Myers, 44 
P. 292, 3 Kan.App. 636. 


Ky.—William Burford & Co. v. 
Glasgow Water Co., 2 S.W.(2d) 1027, 
223 Ky. 54, 62 A.L.R. 1195. : 


Me.—Federal Land Bank of Spring- 
pela v. Smith, 151 A. 420, 129 Me. 


Mich.—Fraser v. Fleming, 157 N.W. 
269, 190 Mich. 238; In re Warner, 47 
N.W. 102, 82 Mich. 624; Kelly y. Kel- 
ly, 19 N.W. 580, 54 Mich. 30. 


Neb.—Eaton v. Hasty, 6 Neb. 419, 
29 Am.R. 865. 


N.Y.—Pittsburgh - Westmoreland 
Coal Co. v.. Kerr, 115 N.E. 465; 220 
N.Y. 137; Citizens’ Trust Co. of Utica 
v. R. Prescott & Son, 227 N.Y.S. 514, 
131 Mise. 884 [aff 229 N-Y.S. 687, 
224 App.Div. 280]. 


N.C.—Moring v. Privott, 60 S.E. 509, 
146 N.C. 558. 


N.D.—Heegaard v. Kopka, 212 N.W. 
440, 55 N.D. 77. 


Or.—Wasco County v. New England 
Equitable Ins. Co., 172 P, 126, 88 Or. 
465, L.R.A1918D, 732, Ann.Cas.1918E 
Soe House v. Fowle, 29 P. 890, 22 Or, 
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be enforced as against liens and claims which are 
subordinate to the security discharged,°’ but where 
it exists it is subject to prior equities and all the 
Thus it can be applied only with 


rules of equity.*§ 
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others.®® 


or to displace 


a due regard to the legal and equitable rights of 


Pa.—Budd v. Olver, 23 A. 1105, 148 
Pa, 194; Wagner v. Elliott, 95 Pa. 
487: Keely v. Cassidy, 93 Pa. 318 
[aff 13 Phila. 112]; Russell’s Ap- 
peal, 59 Pa. 401; Lloyd v. Galbraith, 
82 Pa. 103; McGinnis’ Appeal, 16 Pa. 
445: Ziegler v. Long, 2 Watts 205; 
Erb’s Appeal, 2 Penr.&W. 296; In re 
Hennessy, 4 L.T.N.S. 9. 


S.C.—Southern Ry. Co. v. Swift & 
Co., 155 S.B. 429,.158 S.C. 307; Hamp- 
ton Loan & Exchange Bank v. Light- 
sey, 152 S.E. 425, 155 S.C. 222; Dunn 
v. Chapman, 146 S.E. 818, 149 S.C. 163; 
Walker v. Queen Ins. Co., 134 S.E. 
263, 136 S.C. 144. 


Tenn.—BHlledge v. Sumpter, 203 S. 
W. 346, 140 Tenn. 11 


Tex.—Vasser v. Liberty, 
‘119, 50 Tex.Civ.App. 111. 


Wash.—Chapman v. Ross, 
854, 152 Wash, 262. 


W.Va.—Bates v. Swiger, 21 S.E. 874, 
40 W.Va. 420; McNeil v. Miller, 2 S.E. 
335, 29 W.Va. 480. 


. Wis.—Waukesha Savings, Building 
& Loan Ass’n v. Hamill, 232 N.W. 877 
{mod reh on other grounds 234 N.W. 
879]. 


Subrogation “will never be decreed 
in favour of a subsequent lien-holder, 
not a surety, to the prejudice of in- 
‘tervening rights.” Lloyd v. Gal- 
braith, 32 Pa. 103, 110. 


“Subrogation cannot be allowed 
when by laches or neglect a subse- 
‘quent lien creditor may be thrown off 
his guard when bidding at a public 


110 S.W. 
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sale.” In re Hennessy, 4 L.T.N.S. 
(Pa.) 9. 
fa] Thus subrogation will not be 


allowed where it will defraud other 
bona fide creditors or incumbrancers. 
Chapman vy. Ross, 277 P.. 854, 152 
Wash. 262. : 


57. Alison v. Patrick, 116 So. 918, 
217 Ala. 520. 


58. Allen v. Perrine, 45 S.W. 500, 
103 Ky. 516, 20 Ky.L. 202, 41 L.R.A. 
351; Rockefeller v. Larick, 110 N.W. 
1022, 78 Neb. 376; Journal Pub. Co. v. 
Barber, 81 S.E. 694, 165 N.C. 478. 


fa] Thus, where a bank takes 
collateral under such circumstances as 
not to be an innocent holder, a surety 
of the principal debtor who pays 
the debt and receives the collateral 
takes it subject to equities existing 
between the parties thereto. Rocke- 
feller v. Larick, 110 N.W. 1022, 78 Neb. 
376. 


{b] Determination of priorities.— 
As respects subrogation, priority of 
equities of those secondarily liable 
is determined by the nature of the 
‘contract. National Fire Ins. Co. of 
Hartford, Conn., v. Maddox, (Mo, 
App.) 20 S.W.(2d) 705. 


59. U.S.—U. S. Bank v. Winston, 2 
F.Cas.No. 944, 2 Brock. 252. 


. Cal.—Redington v. Cornwell, 27 P. 
40, 90 Cai. 49. 


Tll.—_-Sehmitt v. Henneberry, 48 I11. 
App. 322; Suppiger v. Garrels, 20 Ill. 
App. 625. 


Ind.—Barlow v. Deibert, 39 Ind. 16. 


Iowa.—Dillow v. Warfel, 32 N.W. 
194, 71 Iowa 106. 


834, 213 Ky. 610; Flannary v. Utley, 
3 S.W. 412, 5 S.W. 878, 8 Ky.L. 776, 9 
Ky.L. 581. 


Me.—Hatch v. Kimball, 16 Me. 146. 


Mich.—Parks v. Sherman, 176 N.W. 
588, 208 Mich. 697; Fraser v. Fleming, 
157 N.W. 269, 190 Mich. 238; Kelly v. 
Kelly, 19 N.W. 580, 54 Mich. 30. 


Minn.—Knoblauch v. Foglesong, 38 
N.W. 366, 38 Minn. 459. : 


Neb.—Rice v. Winters, 63 N.W. 830, 
45 Neb. 517. 


N.J.—Schechner v. Oriental Hold- 
ing Co., 153 A. 704, 107 N.J.Eq. 600; 
Jackson Trust Co. v. Gilkinson, 147 A. 
1138, 105 N.J.Eq. 116; Minton v. Sut- 
ton, 135 A. 693, 100 N.J.Eq. 403 [aff 
139 A. 600, 102 N.J.Eq. 61]; Serial 
Building, Loan & Savings Inst. Vv. 
Ehrhardt, 124 A. 56, 95 N.J.Eq. 607; 
Rankin v. Coar, 22 A. 177, 46 N.J.Eq. 
566, 11 L.R.A. 661. 


N.D.—First Nat. Bank v. 
235 N.W. 135,60 N.D. 512. 


Pa.—Grand Council R. A. v. Cor- 
nelius, 47 A. 1124, 198 Pa. 46; In re 
Shimp, 46 A. 1037, 197 Pa. 128; Budd 
v. Olver, 23 A. 1105, 148 Pa. 194; Wag- 
ner v. Elliott, 95 Pa. 487; Knouf’s 
Appeal, 91 Pa. 78; Gring’s Appeal, 
89 Pa. 336; Webster’s Appeal, 86 Pa. 
409; Lloyd v. Galbraith, 32 Pa. 103; 
McGinnis’ Appeal, 16 Pa. 445: Arm- 
strong’s Appeal, 5 Watts&S. 352; 
Fink v. Mahaffy, 8 Watts 384; Erb’s 
Appeal, 2 Penr.&W. 296. 


S.C.—Walker v. Queen Ins. Co., 134 
S.E. 268, 136 S.C. 144. 


Tex.—O’Brien v. Perkins, (Civ. 
App.) 276 S.W. 308 [aff (Commn.App.) 
285 S.W. 260]. 


Vt.—Gerrish v. Bragg, 55 Vt. 329. 


Va.—Jones v. Covington, 6 S.B. 212, 
84 Va. 778. : 


[a] Subrogation by agreement 
with the debtor alone, to the equities 
and liens of a creditor whose debt is 
paid off by one under no obligation, 
will be enforced in equity only when 
the agreement creates equitable rights 
against the debtor, which will not 1m- 
pair or overthrow equitable rights of 
the creditor or of innocent third per- 
sons. Browder v. Hill, 136 F. 821, 69 
C.C.A, 499. 


60. _U.S.—Peoples v. Peoples Bros., 
254 F. 489 [mod on other grounds sub 
nom. American Surety Co. of New 
York v. Finlitter, 274 F. 152]. 


Ala.—Cross v. Bank of Ensley, 87 
So. 843, 205 Ala. 274. 


Md.—Maryland Trust Co. v. Poffen- 
berger, 144 A. 249, 156: Md. 200, 62 
A.L.R. 546. 


Okl1.—Southwestern Surety Ins. Co. 
v. Farriss, 247 P. 392, 118 Okl. 188. 


PS a oere ao v. Sweeny, 1 Lea 


Plante, 


[a] Thus, the indorser is not enti- 
tled to be subrogated to collateral de- 
posited by a coindorser where they 
are disputing the right to apply said 
collateral prior to any demand upon 
the indorser. Maryland Trust Co. vy. 
Poffenberger, 144 A, 249, 156 Md. 200, 
62 A.L.R. 546. 


61. Me.—Williams v. Libby, 105 A. 
855, 118 Me. 80; Stevens v. King, 24 


Ky.—Probst v. Wigginten, 281 S.W.1] A. 850, 84 Me. 291. 


[§ 22 


It will not be enforced to the prejudice 
-or injury of the creditor®® or the rights of others,°* 


an intervening right or title,°? 


or to defeat legal rights*? or overthrow a legal ti- 


J 


+ 


Minn.—Heisler v. Aultman, 57 N.W. 
1053, 56 Minn. 454, 45 Am.S.R. 486. 


Miss.—Lyon y. Colonial U. S. Mort- 
gage Co., 91 So. 708, 129 Miss. 54. 


Mont.—McCarthy v. State Bank of 
Townsend, 170 P. 15, 54 Mont. 319. 


Neb.—Criswell v. McKnight, 232 N. 
W. 586. 


'N.J.—Schechner v. Oriental Hold- 
ing Co., 153 A. 704,'107 N.J.Eq. 600. 


N.Y.—Title Guarantee & Trust Co. 
v. Haven, 89 N.E. 1082, 196 N.Y. 487, 
25 L.R.A.N.S. 1308. 


Pa.—In.re Shimp, 46 A. 1037, 197 


Pa. 128; Graff & Co.’s Estate, 21 A. 
238, 139 Pa. 69: 
“Tt is only when innocent 


persons will not be injured, that a 
court can interfere.” Heisler v. Ault- 
man, 57 N.W 1053, 56 Minn. 454, 458, 
45 Am.S.R. 486. 


[a] Thus one who canceled prior 
mortgage and accepted new mortgage 
with knowledge of pendency of judg- 
ment creditor’s bill to set aside fraud- 
ulent conveyance is not entitled to 
subrogation. Schechner v. Oriental 
Holding Co:, 153 As 704,° 107 N-J.Dae 

00. 


62. Probst v. Wigginton, 281 S.W. 
834, 213 Ky. 610; Federal Land Bank 
of Springfield v. Smith, 151 A. 420, 129 
Me. 233; Fraser v. Fleming, 157 N.W. 
269, 190 Mich. 238. 


63. U.S.—German Savings & Loan 
See: ve Lull, 136" Bi ts 69" CicyAart) 


D.C.—Gray v. Jacobsen, 13 F.(2d) 
959, 56 App.D.C. 353, 48 A.L.R. 583. 


Fla.—wU. S. Fidelity & Guaranty Co, 
v. Bennett, 119 So. 394, 96 Fla. 828; 
Marianna Nat. Farm Loan Ass’n v. 
Braswell, 116 So. 639, 95 Fla. 510; 
Boley v. Daniel, 72 So. 644, 72 Fla. 
121, L.R.AASLTA 734. 


Ky.—Fidelity & Casualty Co. of 
New York v. Farmers’ & Merchants’ 
Bank of Tolu, 2 S.W.(2d) 1048, 223 
Ky. 32; Probst v. Wigginton, 281 S. 
W. 834, 213 Ky. 616. 


Me.—Federal Land Bank of Spring- 
Ha v. Smith, 151 A. 420, 129 Me. 


Mich.—Fraser v. Fleming, 57 N.W. 
269, 190 Mich. 238. 


Nev.—Stephens v. McCormack, 263 
P. 774, 50 Nev. 383. 


N.C.—Green_ v. 
634, 179 N.C..345. 


Okl.—Southwestern Surety Ins. Co, 
v. Farriss, 247 P. 392, 118 Okl. 188. 


Pa.—Fink v. Mahaffy, 8 Watts 384. 


Tex.—First State Bank & Trust 
Co. vy. Vardeman, (Commn.App.) 221 
Bet 585 [aff (Civ.App.) 188 S.w. 


Wis.—Waukesha Savings Building 
& Loan Ass’n vy. Hamill, 232 N.W. 877 
he reh on other grounds 234 N-W. 


Ruffin, 102°. ‘Sib; 


[a] Thus defendant bank, which 
without authority, but in good faith, 
applied proceeds of plaintiff's notes 
left with it for collection to payment 
of notes of plaintiff and his brother 
to A., also left with it for collection, 
on which, as between. plaintiff and his 
brother, the brother alone was obli- 
gated, is not entitled to subrogation 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 22-23] 


tle,** or where it would disturb the priorities of 
liens,** or where a junior lienholder would be preju- 
diced ;** nor will subrogation be allowed to enable 
one to recover money legally paid to persons, without 
notice, to satisfy just claims prior to the maturing of 
the right of subrogation;®? also it will not be ap- 
plied where its effect would be to compel the accept- 
ance of a doubtful or inadequate remedy for one 
which might be more certain and definite.*§ 


[§ 23] C. Necessity for Obligation and Right or 


to A.’s rights as against plaintiff, be- 
cause this would deprive plaintiff of 
one of his legal rights without his 
consent, and without wrongdoing on 
his part. First State Bank & Trust 
Co. of Hereford v. Vardeman, (Tex. 
Commn.App.) 221 S.W. 585 [aff (Civ. 
App.) 188 S.W. 695). 


64. O’Brien vy. Perkins, (Tex.Civ. 
App.) 276 S.W. 308 [aff (Commn.App.) 
285 S.W. 260]. 


65. Houghtelin vy. Diehl, 277 P. 
699, 47 Idaho 636. 
66. Wallace v. Benner, 156 S.E. 


795, 200 N.C. 124. 


67. Fidelity & Deposit Co. of Mary- 
land v. Union State Bank of Minne- 
apolis, 21 I'.(2d) 102. 


68. McCarthy v. State Bank of 
Townsend, 170 P. 15, 54 Mont. 319. 


69. Belknap Hardware & Mfg. Co. 
gone River Contract Co., 271 F. 
70.  Ala.—Mobile Bank vy. Mobile, 
ete., R. Co., 69 Ala. 305. 


Ark.—Sprague v. Matthews, 267 S. 
W. 795, 167 Ark, 375. 

Ky.—Patton v. Commonwealth, 195 
S.W. 455, 176 Ky. 180; Lafferty v. 
Jones, 137 S.W. 525, 143 Ky. 791. 

Md.—Dinsmore v. Sachs, 105 A. 524, 
133 Md. 434. 

Mo.—Jacobs v. Webster, 205 S.W. 
530, 199 Mo.App. 604. 

N.C.—Joyner v. Reflector Co., 
S.E. 44, 176 N.C. 274. 


Or.—U. S. Fidelity & Guaranty Co. 
v. Bramwell, 217 P. 332, 108 Or. 261, 
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'32 A.L.R. 829. 


Pa.—tIn re Sykesville Borough, 91 
Pa.Super. 335; Vogue Co. v. John C. 
Winston Co., 76 Pa.Super. 158. 


‘S.C.—Breedin v. Smith, 120 S.E. 64, 
126 S.C. 346. 

“Tf there is no debt there is no 
ground for subrogation.” Jacobs v. 


Webster, 205'S.W. 530, 531, 199 Mo. 
App. 604. 


[a] Thus (1) acorporation, having 


' settled with its creditors, had a right 


to surrender its charter with the con- 
sent of stockholders, and, on disso- 
lution and discontinuance of business, 
it had no claim against stockholders 
to which anyone could be subrogated. 
Sprague v. Matthews, 267 S.W. 795, 
167 Ark. 375. (2) Where a creditor 
had a lien on land for a _ specific 
amount but no individual was person- 
ally responsible for the amount, a 
person paying the amount due had no 
right of subrogation. Lafferty  v. 
Jones): 137) "SW. 525, 0143, Ky.) .791. 
(3) Where an intermediate owner of 
land had paid his vendor, subrogation 
of such vendor’s creditors to such in- 
termediate owner’s rights against the 
purchaser from him was unwarranted. 
Patton v. Commonwealth, 195 S.W. 
455,176 Ky. 180. (4) If notes secured 
by a deed of trust given subsequent 
to recovery of a tort judgment against 
a corporate grantor have been paid, 
there can be no subrogation, legal or 
conventional, in case of a receivership 


SUBROGATION 


be based.7? 


proceeding against the grantor, the 
funds in its hands being distributable 
without reference to the mortgages. 
Joyner v. Reflector Co., 97 S.E. 44, 
176 N.C. 274. (5) Where plaintiff con- 
tracted with the owner to purchase 
realty, and then sold his interest un- 
der the contract to defendants, until 
plaintiff establishes that defendants 
broke their contract he has no claim 
of subrogation for payments made by 
him to owner. Breedin v. Smith, 
120 S.E. 64, 126 S.C. 346. (6) There 
is no right of subrogation against a 
third person who executed a general 
bond of indemnity to the surety com- 
pany as collateral security for its ob- 
ligation on bond to dissolve attach- 
ment, where the surety company nev- 
er paid or was adjudged liable for any 
amount. Dinsmore v. Sachs, 105 A. 
524, 1838 Md. 434. 


[b] Payment of existing liability. 
—The subrogee’s payment must have 
been made in the discharge of an ex- 
isting liability. U.S. Fidelity & Guar- 
anty Co. v. Bramwell, 217 P. 332, 108 
Or) 261. 32 AcE: Re 829; 


{c] Liability of debtor shown.— 
Where, under a contract for the sale 
of real estate, a portion of the price 
is “to be secured by a second mort- 
gage (straw bond),” and the mortgage 
is foreclosed, and there is a deficiency, 
and the straw man has been com- 
pelled to pay the deficiency to the 
vendor, the vendee is liable and the 
straw man may recover from him the 
amount paid. Aronson y. Heymann, 
56 Pa.Super. 501. 


71. U.S.—Farmers’ Bank of Green- 
ville v. Blount, 8 F.(2d) 443 [aff 297 
BY Wis 


Ala.—Shaddix v. National Surety 
Co., 128 So. 220, 221 Ala. 268. 


Ark.—Brown v. Nelms, 112 S.W. 
3738, 86 Ark. 368. 


Ga.—Merchants’, etc., Bank vy. Till- 
man, 31 S.E. 794, 106 Ga. 55. 


Ky.—Fidelity & Casualty Co. of 
New York v. Farmers’ & Merchants’ 
face Tolu, 2 S.W.(2d) 1048, 223 
Ky. 32. 


Md.—Poe v. Philadelphia Casualty 
Co., 84 A. 476, 118 Md. 347. 


N.C.—Blacknall v. Hancock, 109 S. 
E. 72, 182 N.C. 369. 


Pa.—In re Sykesville Borough, 91 
Pa.Super. 335. 


W.Va.—Teter v. Teter, 63 S.E. 967, 
65 W.Va. 167. 


fa] Subrogation involves idea of 
right existing in one, with which an- 
other, under certain circumstances, Is 
eclothed—a right capable of enforce- 
ment. Lawrence v. U. S., 71 F. 228, 
230 [aff 76 F. 545, 22 C.C.A. 646]. 


[b] Claim is derivative.—A party 
claiming throvgh subrogation must 
claim through derivative right, which 
presupposes an original right. Fidel- 
ity & Casualty Co. of New York v. 
Farmers’ & Merchants’ Bank of Tolu, 
2 S.W.(2d) 1048, 223 Ky. 32. 


[ec] Money claim insufficient.— 
There must be something more than 


[60 C.J.] 711 


Privilege Aiding in Enforcement Thereof. Subroga- 
tion involves three elements: (1) A valuable right. 
(2) A person who owns the right. 
who is seeking to be substituted in that ownership.®® 
There must exist a claim or obligation against the 
debtor’® and some original privilege on the part of 
him to whose place substitution is claimed;7! if no 
such privilege exists, or if it has been waived by 
the creditor, there is nothing on which the right ean 


(3) A person 


a mere claim or demand for money; 
some equity with relation to such 
claim or demand, something that the 
law does not give, but that is remedi- 
al to plaintiff. Teter v. Teter, 63 S.E. 
967, 65 W.Va. 167. 


, [d] Assignable claim necessary.— 
(1) In either conventional or legal 
subrogation there must be an assign- 


able interest, claim, or credit which 


is, transferred.- Davis v. Loranger, 8 
La.App. 773. (2) Homestead is a 
personal privilege, not an assignable 
estate, and a person cannot be sSub- 
rogated thereto. Davis v. Loranger, 
supra. 


[e] Prerequisites to show tax 
lien.— It is unnecessary that county 
have judgment for a tax collector’s 
shortage in order to establish its 
lien so that a person advancing money 
to pay the shortage could be subro- 
gated to such lien. Shaddix v. Na- 
Be Surety Co., 128 So. 220, 221 Ala. 


72. U.S.—Farmers Bank of Green- 
aut v. Blount, 8 F.(2d) 443 [aff 297 F, 


Ala.—Shaddix v. National Surety 
Co., 128 So. 220, 221 Ala. 268. 


Ark.—Brown y. Nelms, 112 S.W. 
373, 86 Ark. 368. 


Ky.—Fidelity & Casualty Co. of 
New York v. Farmers’ & Merchants’ 
Pale of Tolu, 2 S.W.(2d) 1048, 223 

y. 3 


Md.—Poe v. Philadelphia Casualty 
Co., 84 A. 476, 118 Md. 347. 


N.C.—Blacknall v. Hancock, 109 S. 
E. 72, 182 N.C. 369. 


W.Va.—tTeter v. Teter, 68 S.E. 967, 
65 W.Va. 167; Harris v. Elliott, 32 
S.E. 176, 45 W.Va. 245. 


[a] ‘Thus (1) a widow could ac- 
quire no right of subrogation by pay- 
ing her husband’s debt to a bank when 
the bank had no lien or claim to which 
she could be subrogated. Shaddix vy. 
National Surety Co., 128 So. 220, 221 
Ala. 268. (2) Where a bank lent mon- 
ey to be repaid from proceeds of a 
real estate loan which was never con- 
summated, although notes and mort- 
gage were executed and the mortgage 
recorded, the assignment of the notes 
and the mortgage to the bank with 
the consent of the borrower gave the 
bank no lien by subrogation for, the 
real estate loan never having been 
consummated, the mortgagee, never 
obtained any rights. Farmers’ Bank 
of Greenville v. Blount, 8 F.(2d) 443 
[aff 297 F. 277]. (3) Where no lien 
was retained for property sold to per- 
sons who gave their joint note for the 
price, one of the makers, by paying 
the note, cannot obtain any relief 
against the property on the ground 
of subrogation, since he merely stands 
in the vendor’s shoes. Harris v. El- 
liott, 32 S.E. 176, 45 W.Va. 245. 


[b] Waiver by creditor not shown. 
—In a suit by a surety on a guard- 
jan’s bond for subrogation to the 
rights of the ward against defendant 
for participating in conversion of the 
ward’s property with the guardian, an 
allegation that the ward was, and still 
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. [§ 24] D. Relationship of Subrogee to Debt Dis- 
charged—1. In General. Subrogation depends on 
the payor’s relationship to the debt.7? It depends 
en a relationship of principal and surety, or of 
primary and secondary liability, or a situation in 
which one person is compelled, even though only for 
his own protection and without obligation to an- 
other, to pay some other person’s debt.*+ 
must establish not only that the person against 
whom he claims the riyht could have been compelled 
by the principal creditor to pay the debt paid by 
Glaimant,’?® but also that as between claimant and 
defendant the latter and not the former should in 
equity bear the loss.7® Such relations must exist 
that the payment is to be regarded as by or on be- 
half of a person who had some interest in the prem- 
ises or some claim against other parties which he 
is entitled in equity to have protected.”7 af 
Subrogation to person’s own-rights. It is not 
possible for a person to be subrogated to his own 


is, ignorant of any liability of defend- [al 


SUBROGATION 


Claimant | 


Thus parties furnishing mate- 


[§§ 24-25 


rights.78 No one is entitled to subrogation to a 
security who cannot legally claim the attitude of a 
creditor holding the debt for the payment of which 
the security is pledged.7® The true owner of prop- 
erty has no right of subrogation to the rights of ten- 
ants against one who collected rents as the agent 
of another whom the agent represented to be the true 
owner, for the tenants still owe the true owner 
the rent.°° 


Debt due to third person. .The person claiming as 
subrogee must have paid a debt due to a third 


party.*? 


[§ 25] 2. Brimary or Secondary Liability. Sub- 
rogation is allowed only in favor of one who under 
some duty or compulsion, legal or moral, pays the 
debt of another,82 which debt was a valid enforcea- 
ble obligation against that person,*? and not in fa- 
vor of him who pays a debt in performance of his 
own obligation,®* for the right of subrogation never 


[b] Secondary liability essential.— 


ant for the conversion, precludes the 
defense that the bill shows that the 
ward elected not to hold defendant li- 
able by filing a claim against the es- 
tate of the guardian. American Bond- 
ing Co. of Baltimore v. Fourth Nat. 
Bank, 91 So. 480, 206 Ala, 639. 


73. Hinman v. Mason, 136 S.E. 573, 
149 Va. 267 [aff 141 S.E. 144, 149 Va. 
267]. 


74. KFrench v. Stange Mining Co., 
114 S.E. 121, 133 Va. 602. 


[a] Mere relation of debtor and 
, creditor.—Where complainants had 
been decreed to be the owners of a 
small tract of land, which the C Com- 
pany had included in a larger tract, 
which it sold 'to J, who granted min- 
ing rights therein, and complainants 
sued the C Company and J and oth- 
ers, for ore taken by J and others 
pending the litigation, there was no 
such relation or obligation as of sec- 
ondary liability, or principal and sure- 
ty, existing between the C Company 
and J and others as to entitle com- 
plainants to be subrogated to the 
rights of the C Company for money 
received by J and others from the ore 
removed. French v. Stange Mining 
Co., 114. S.E. 121, 133 Va. 602. 


75. U.S. Fidelity & Guaranty Co. 
v. Title Guaranty & Surety Co. of 
Scranton, Pa., 200 F. 443, 


_ 76. United States Fidelity & Guar- 
anty Co. v. Title Guaranty & Surety 
Co. of Scranton, Pa., supra. 


77. Thompson v. Davis, 130 N.E. 
455, 297 Ill. 11. 


78 Oakland Properties Corp. v. 
Hogan, 117 So. 850, 96 Fla. 52. 


79. Hall v. First Nat. Bank, (Tex. 
Civ. App.) 252 S.W. 828 [mod on other 
grounds 254 S.W. 522]. 


[a] Corporation’s claim, if any, 
against its officer for disposing of 
cement to pay officer’s personal ob- 
ligation, could not be reached by gen- 
eral creditor of corporation through 
process of subrogation. Lawson- 
Richards, Inc., v. Blalock Lumber Co., 
(Tex.Civ.App.) 30 S.W.(2d) 797. 


80. De La Moriniere v. Sam, (Tex. 
Civ.App.) 8 S.W.(2d) 312. 


81. In re Fowble, 213 F. 676; Port- 
land Flouring M. Co. v. Portland & 
Asiatic S. S. Co., 145 FF. 687;. Fast v. 
State, 107 N.E. 465, 182 Ind. 606; 
Jones Lumber Co. v. Villegas, 28 S.W. 
558, 8 Tex.Civ.App. 669. 


rials to a contractor for use in the 
construction. of a building for the 
state were not entitled to the fund due 
the contractor in preference to his 
general creditors, under the doctrine 
Or PUT OPA REO. In re Fowble, 213 F. 
76. 


[b] ~Where property is purchased 
with trust funds, one to whom the 
purchaser mortgaged the land with 
notice of the facts could not, upon 
the recovery of the land by the cestui 
que trust, be substituted to her rights 
against the vendor. Royalty v. Shir- 
ley, 53 S.W. 1044, 21 Ky.L. 1015. 


82. Cal.—Gursky v. Rosenberg, 287 
P. 575 [quot Cyc]. 


Kan.—Spire v. Spire, 180 Pp 209, 104 
Kan. 501; Traders’ Bank v. Myers, 44 
P, 292, 3 Kan.App. 636. 


Mo.—McKenzie v. Missouri Stables, 
(App.) 34 S.W.(2d) 136; St. Louis & 
S. F. Ry. Co. v. Excello Feed Milling 
Co., (App.) 215 S.W. 755 [quot Cyc]. 


N.Y.—Fidelity Trust Co. of Buffalo, 
N.Y. v. International Ry. Co., 193 
N.Y.S. 726, 118 Misc. 227. 


N.C.—Vaughan y. Jeffreys, 26 S.E. 
SALON ING, od 35. 


Ohio.—State v. Ballard, 19 OhioN. 
P.N.S. 218, 223 [quot Cyc]. 


Okl.-—Fox v. Dunning, 255 P. 582, 
124 Okl. 228: New Amsterdam Casu- 
ality Co. v. Rinehart .& Donovan Co., 
255 Ps 587%,-124° OkL 227, 


Pa.—Donnan v. Barnes, 115 A. 883, 
272 Pa. 33; Lackawanna Trust & Safe 
Deposit Co. v. Gomeringer, 84 A. 757, 
236 Pa. 179; Webster’s Appeal, 86 Pa, 
409; Blick v. Weller, 2 Kulp 258; 
Vogue Co, v. John C. Winston Co., 76 
Pa.Super,. 158. 


S.C.—Walker v. Queen Ins. Co., 134 
S.H. 268, 1386 S.C. 144 [quot Cyc]; Ex 
parte, Cockfield, 110 S.E. 393, 118 S.C. 

39. 


Tenn. 
Co. v. Bushnell, 
Tenn. 275. 


[a] It is essence of legal subroga- 
tion that the person making the pay- 
ment should be a third person in re- 
spect of the obligee of the debt he is 
seeking to prime thereby, and that he 
should himself be a creditor of in- 
ferior rank of the common debtor 
whose debt he pays. New Orleans 
Nat. Bank v. Eagle Cotton Warehouse, 
etc., Co., 9 So. 442, 43 La.Ann. 814, 


Merchants’ Bank & Trust 
218 S.W. 709, 142 


(1) Party claiming subrogation must 
establish that he was secondarily li- 
able for the debt or for the discharge 
of the lien. Southern Ry. Co. v. Swift 
& -C0;-3155. 9 S.BS 429; 9158 1 'S:C2 33075 
Hampton Loan & Exchange Bank v. 
Lightsey, 152 S.E. 425, 165 S.C. 222; 
Dunn vy. Chapman, 146 S.E. 818, 149 
S.C. 163; Walker v. Queen Ins. Co., 
134 S.E. 263, 136 S.C. 144. (2) “The 
right of subrogation only arises when 
one pays a debt or discharges an ob- 
ligation for which another is prima- 
rily liable, and his own liability is 
only secondary.” Fidelity Trust Co. 
of Buffalo, N. Y. v. International Ry. 
Co., 193 N.Y.S. 726, 732, 118 Misc. 227. 
(3) “The right to subrogation can re- 
sult only when the party paying was 
not a primary debtor but yet a party 
legally liable for the debt.’ Lacka- 
wanna Trust & Safe Deposit Co. wv. 
ne 84 “A. 757; €60;, 2367 Pa. 


83. Benenson v. Evans, 134 S.E. 
441, 162 Ga. 578; Staples v. Fox, 45 
Miss. 667; Journal Pub. Co. v.. Bar- 
ber, 81 S.E. 694, 165 N.C. 478. 


[a] Thus one seeking to be subro- 
gated to the lien of a mortgage which 
he has paid must show that the own- 
er of the mortgaged premises, at the 
time of such payment, was in law 
bound to pay the debt. Benenson v. 
Evans, 134 S.E. 441, 162 Ga. 578. 


84 Cal.—Gursky  v. Rosenberg, 
(App.) 287 P. 575 [quot Cye]. 


Til—American Nat. Bank of Mt. 
Carmel v. Holsen, 163 N.E. 448, 331 
Ill. 622 [aff 245 Ill.App. 59]; Rogers 
v. Meyers, 68 Tll. 92. 


Ind.—Gregory v. Arms, 96 N.E. 
48 Ind.App. 562. fet 


Kan.—Spire y. 
104 Kan. 501. 


Mo.—McKenzie v. Missouri Stables, 
(App.) 34 S.W.(2d) 136; St. Louis & 
S. F. Ry. Co. v. Excello Feed Milling 
Co., (App.) 215 S.W. 755 [quot Cyc]; 
Crane v. Noel, 78 S.W. 826, 103 Mo. 
App. 122. 


Neb.—Home Sav. Bank vy. Shallen- 
berger, 118 N.W. 76, 82 Neb. 507. 


N.Y.—Pathe Exchange v. Bray Pic- 


Spire, 180 P. 209, 


tures Corporation, 247 N.Y.S. 476, 231 - 


App.Div. 465, 


Ohio.—State v. Ballard, 19 OhioN. 
P.N.S. 218, 223 [quot Cyc]. 


Okl1.—Fox v. Dunning, 255 P. 582, 
124 Okl. 228; New Amsterdam’! Cas- 


- For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 25-26] 


follows an actual primary Hability,’® and there can 
be no right of subrogation in one whose duty it is to 
pay,®® or in one claiming under him against one 
who is secondarily liable, or not liable at all. In 
such cases payment is extinguishment.87 


SUBROGATION 


Where a | party.*8 


decree of court orders that recourse for payment of 


the decree shall first be had against one of two de- 


fendants, but does not make the 


ualty Co. v. Rinehart & Donovan Co., 
255 P. 587; 124 OkK1. 227. 


S.C.—Dunn v. Chapman, 146 S.B. 
818, 149 S.C. 163; Walker v. Queen 
Ins. Co., 184 S.E. 268,. 136 S.C. 144; 
Breedin v. Smith, 120 S.E. 64, 126 S. 
C. 346; Ex parte Cockfield, 110 S.E. 
393, 118 S.C. 239; McLure v. Melton, 
13 'S.E. 615, 34 S.C. St ra Am.S.R. 
820, 18 L.R.A. 72 


Tenn. aM Bank & Trust 
Co.tav: Bushnell, 218 S.W. 709, 142 
Tenn, 275. 


Wis.—Waukesha Savings Building 
& Loan Ass’n v. Hamill, 232 N.W. 877 
{mod reh 234 N.W, 879]. 


Ont.—Bancroft v. Milligan, 30 Ont. 
L. 113, 5 Ont.W.N. 506; Anderson v. 
SA Mutual Fire Ins. Co., 18 Ont. 


fa] Thus (1) where plaintiff con- 
tracted with the owner to purchase 
‘realty, and then sold his interest un- 
der the contract to defendants,’ but 
it did not appear that the owner ac- 
cepted defendants as primary debtors, 
plaintiff is not entitled to subroga- 
tion for payments made by him to the 
Owner. Breedin v. Smith, 120 S.E. 
64, 126 S.C. 346. (2) Where a mort- 
gagor intrusted money and a note to 
a brother ito pay off a mortgage, and 
the brother obtained an assignment of 
the mortgage and assigned it to a 
third party without knowledge as 
security for advances made, and such 
third party foreclosed and sold the 
property, and the first mortgagee,’ 
pending an appeal in the foreclosure 
proceedings, sued on the note held by 
it and compelled the mortgagor to 
pay it, the mortgagor was not entitled 
to be subrogated to the rights of 
plaintiff in the foreclosure, by being 
required to pay the note given to the 
mortgagee. Ex parte Cockfield, 110 
S.E. 393, 118 S.C. 239. (3) Mortgagor 
who, on transfer of the land, sub- 
ject to all Jiens thereon, agreed to 
pay the debt himself is not entitled 
to subrogation on payment of the 
debt. Gregory v. Arms, 96 N.E. 196, 
48 Ind.App. 562. (4) National bank 
taking over assets and assuming li- 
abilities of a state bank is not sub- 
rogated to the rights of creditors of 
the state bank as against state bank 
stockholders. American Nat. Bank 
of Mt. Carmel v. Holsen, 163 N.E. 
448, 331 Ill, 622 [aff 245 Ill.App. 59]. 
(5) Mortgagor, who paid a mortgage 
after destruction of property, is not 
entitled to subrogation to rights of 
the mortgagee against an insurance 
company. Walker v. Queen Ins. Co., 
134 S.E. 268, 136 S.C. 144. 


[b] Payment of own obligation.— 
Q) Motion picture distributor pay- 
ing to producer’s assignee judgment 
for breach of contract to exploit and 
distribute pictures is not entitled to 
subrogation to assignee’s rights un- 
der contract with the producer. 
Pathe Exchange vy. Bray Pictures 
Corporation, 247 N.Y.S, 476, 231 App. 
Div. 465. (2) Shipowner, who dis- 
charges lien, extinguishes it and can- 
not enforce it against the ship or her 
freights. U.S. v. Sterling, 22 F.(2d) 
323 


85. U.S.—Underwood v. Metropoli- 


liability of the 


tan Nat, Bank, 12 S.Ct. 784, 144 U.S. 
669, 36 L.Ed. 586; Belknap Hardware 
& Mfg. Co. v. Ohio River Contract 
Co., 271 F. 144. See Equitable L. 


Assur. Soc. v. Wetherill, 127 F. 947, 
62°E.C.A. 1579. 
Ark.—Pickett v. Merchants’ Nat. 


Bank, 32 Ark, 346, 


Cal.—Sacramento Bank v. Pacific 
Bank, 56 P. 787, 124 Cal. 147, 71 Am. 
S.R. 36, 45 L.R.A. 863. 


Ga.—Nunn v. Burger, 76 Ga. 705. 


Tll.—Beaver v. Slanker, 94 Ill. 175; 
Rogers v. Meyers, 68 Ill. 92. See 
Hazle v. Bondy, 50 N.E. 671, 173 Ill. 
3802 (holding that the test of the right 
of, subrogation is found in answer 
to the inquiry whether the person 
who paid the mortgage debt is the 
one whose duty it was to pay it first 
of all; if the debt was not primarily 
his, he may be subrogated). 


Ind.—Birke v. Abbott, 1 N.E. 485, 
103 Ind. 1, 53 Am.R. 474; Wilson v. 
Murray, 90 Ind. 477. 


Iowa.—Brown v. Sheldon State 
Bank, 127 IN-Ws. 289; 139 Lowa’ 83; 
Witt v. Rice, 57 N.W. 951; 90 Iowa 
451; Kellogg v. Colby, 49 N.W. 1001, 
83 Iowa 513; Bolton v. Lambert, 34 N. 
W. 294, 72 Iowa 483. 


Kan.—Spire v. Spire, 180 P. 209, 104 
Kan, 501. 


eek v. Clay, 72 S.W. 810, 24 
Ky.L. 2016 


Ta 'Sturees v. Taylor, 15 La.Ann. 
285. 


Mo.—McKenzie v. Missouri Stables, 
(App.) 34 S.W.(2d) 136; St. Louis 
& So Ry. ‘Co. vz Exxcello Feed Mill- 
ing Co., (App.) 215 S.W. 755 [quot 
Cyc]. 

N.Y.—Gerseta Corporation v. Equi- 
table Trust Co. of New York, 208 N.Y. 
S. 221, 212 App.Div. 12 [mod 203 N.Y. 
S. 58, 122 Misc. 361, and rev on other 
grounds 150 N.H. 501, 241 N.Y. 418, 
43. A-.R. 1320]. 


Ohio.—State v. Ballard, 19 OhioN.P. 
N.S. 218, 223 [quot Cyc]. 


Okl.—Fox v. Dunning, 
124 Okl, 228. 


Pa.—Grand Council R. A. v. Corne- 
lius, 47 A. 1124, 198 Pa. 46. 


S.C.—Walker v. Queen Ins. Co., 134 
SUB. 2268, 136 )S:C. 144;-- Hardin .v. 
Clark, 11 S.E. 304, 32 S.C. 480. 


Bank & Trust 
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255 P. 582, 


Tenn.—Merchants’ 
Co. v. Bushnell, 218 S.W. 709, 
Tenn. 275. 


Vt.—Royalton Nat. Bank v. Cush- 
ing, 53 Vt. 321. 


Va.—Slover v. Winston, 157 S.E. 
150, 155 Va. 971; Auld v. Alexander, 
6 Rand. (27 Va.) 98. 


Wis.—Martin v. C. Aultman & Co., 
49 N.W. 749, 80 Wis. 150. 


“Tf the claimants have an equitable 
priority in the fund,, they need no 
subrogation; their Bye is primary.’ 
Belknap Hardware & Mfg. Co. v. Ohio 
River Contract Co., 271 Ee 144, 146. 


[a] Thus (1) a debtor on whom 


(60 C.J.] 718 


parties in the nature of that of principal and surety, 
the party against whom recourse was to be had last 
cannot, on payment of the decree, be subrogated to 
all the rights of the creditor against the other 


[§ 26] 3. Sufficiency of Relationship in General. 
Subrogation is not confined to those personally bound 


rests the ultimate obligation of dis-' 
charging the debt cannot, by his 
payment, acquire any right of sub- 
rogation, -Birke v. -Abbott, 1 N.E. 

485, 103 Ind. 1, 53 Am.R. 474. (2) 

Corporation remaining primarily. li- 
able for first mortgage indebtedness 

assumed by a new corporation is not 
entitled to be subrogated for its con- 
tributions toward payment of first 
mortgage bonds to lien of those bonds 
as against second mortgage bonds. 

Slover v. Winston, 157 S.E. 150, 155 

Va. 971. (3) Where two railroads 
settled their own debt for a loss sus- 
tained by a shipper on account of a 
car being delivered without surrender 
of the bill of lading, a liability on 
which the roads were primarily ob- 
ligated, one of them is not entitled to 
subrogation against the consignee of 
the car. St. Louis & S. Ry. Co. 
v. Excello Feed Milling Co., (Mo.App.) 

215: 0S.W... (55; Leite Gye. (4) A de- 
fendant pays his own debt in pay- 
ing the judgment, and is not sub- 
rogated to the rights of an assignee 
therein who consented to its settle- 
ment for less than its face value and 
received a less sum than the face of 
his debt, so as to prevent recovery 
by subsequent assignees of the judg- 
ment, who were not found by the sete 
tlement, of the difference between the 
face value of the judgment and the 
amount actually ‘paid theredn. EHs- 
canaba Traction Co. v. Burns, 257 F.. 
898, 169 C.C.A, 48. ; 


[b] Stockholder of insolvent bank, 
who has been compelled to pay the 
claim of a creditor because of his ade 
ditional statutory liability, is, under 
Civ. Code § 309, not entitled to be 
subrogated to the ecreditor’s interests 
in the assets of the corporation. 
Raer ames neo Bank v. Pacific Bank, 56 

787, 124 Cal. 147, 71 Am.S.R. 36, 45 
LRM” 863. 


wees U.S.—Rogers v. Meyers, 68 Ill. 


Kan.—Spire v. Spire, 
104 Kan. 501. 


Ky.—Baskett v. Rudy, 217 S.W. 112, 
186 Ky. 208. 


Ohio.—State v. Ballard, 19 OhioN.P. 
N.S. 218, 223 [quot Cyc]. 


Okl.—Fox v. Dunning, 255 P. 582, 
124 Okl. 228. 


Pa.—Grand Council R. A. v. 
nelius, 47 A. 1124, 198 Pa. 46. 


S.C.—Walker v. Queen Ins. Co.; 134 
S.E. 263, 1386 S.C. 144. 


fa] Thus, if debt paid out of es- 
tate of deceased husband was that of 
the husband, and his wife was surety 
only, neither the husband’s person- 
al representatives nor anyone claim- 
ing under him would have the right 
of subrogation against the wife’s es- 
tate. Baskett v. Rudy, 217 S.W. 112, 
186 Ky. 208. 


8&7. Spire v. Spire, 180 P. 209, 104 


180 P. 209, 


Cor- 


Kan, 501; State v. Ballard, 19 Ohia 
N.P.N.S. 218, 223 [quot Cyc]; Fox v. 
Dunning, 255 P. 582, 124 Okl. 228; 


Grand Council R. A. v. Cornelius, 47 
A. 1124, 198 Pa. 46. 


88. The Sagamore, 3 F.(2d) 689. 
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on the obligation.®® 


89. Harrison v. Harrison, 259 S.W. 
906, 149 Tenn. 601, 32 A.L.R. 563. 


_ 90. American Nat. Bank of Mt. 
Carmel y. Holsen, 163 N.H, 448, 331 
Tll, 622 [aff 245 Ill.App. 59]; Leining- 
er v. Reichle, 148 N.E, 384, 317 Ill. 
625; Thompson v. Davis, 130 N.E. 
ADO eo Tell. die Guthrie. Vv. state 
Trust & Savings Bank of, Mattoon, 
257 Ill.App. 242. 


“There must exist the relation of 
principal and surety, or guarantors, 
or other relation between the par- 
ties which would entitle such person 
to succeed to any rights of the credi- 
tor or claimant.’ Dunlap v. Peirce, 
168 N.W. 277, 336 Tll. 178, 66 L.R.A. 
181 [rev 253 Ill.App. 1]. 


91. U.S.—In re Day Lumber Co., 
40 F.(2d) 285; In re Bruce, 158 F. 
123; In re McGuire, 137 F. 967; 
German Savings & Loan Soc. v. Tull, 
136 F. 1, 69 C.C.A. 1; Cornell Steam- 
poate Co, v. The Jersey City, 43 F. 


Ark.—Dowdy v. Blake, 6 S.W. 897, 
50 Ark. 205, 7 Am.S.R. 88; Schoon- 
over v. Allen, 40 Ark, 132. 


Cal.—Offer v. Superior Court of 
City and County of San Francisco, 228 
PB. 11, 194 Cal. 114;, Fresno Inv. Co. 
A ate 249 P, 548, 79 Cal.App. 


_- Idaho,— Wilson v. Wilson, 57 P. 708, 
6 Idaho 597. 


Ind.—Johnson v. Barrett, 19 N.E. 
199, 117 Ind. 551, 10 Am.S.R. 83. 


Kan.— Blitz v. Metzger, 241 P. 259, 
119 Kan. 760, 245 P. 161, 120 Kan. 
555; Boston Safe Deposit, etc., Co. 
v. Thomas, 53 P. 472, 59 Kan. 470. 


Ky.—Probst v. Wigginton, 281 S. 
W. 834, 213 Ky. 610. 


Me.—Stevens v. King, 24 A. 850, 84 
Me; 291. : 


Mich.—Stroh v. O’Hearn, 142 N.W. 
865, 176 Mich, 164. 


Miss—Lyon v. Colonial U. S. 
Morte. Co., 91 So. 708, 129 Miss, 54; 
Prestridge v. Lazar, 95 So. 837, 132 
Miss. 168; Robertson v. Sullivan, 59 
So. 846, 102 Miss. 581. 


Neb.—Criswell v. McKnight, 232 N. 
W. 586, 120 Neb. 317; State v, Citi- 
zens’ State Bank of Royal, 224 N.W. 
868, 118 Neb. 337. 


N.J.—Polhemus v, Prudential Real- 
ty Corp., 67 A. 303, 74 N.J.Law 570. 


N.Y.—Gerseta Corp. v. Equitable 
Trust Co., 150 N.B. 501, 241 N.Y. 418, 
43 A.L.R. 1320; Acer v. Hotchkiss, 
97 N.Y. 395; Jones v. Bacon, 25 N.Y. 
S. 212, 72 Hun 506 [aff 40 N.H. 216, 145 
N.Y. 446]. 


' N.C.—Page Trust Co. v. Goodwin, 
130 S.B. 3238, 190 N.C. 512. 


Okl.—Richardson v. American Sure- 
tty Co., 223 P. 389, 97. Okl. 264; Bunk- 
er v. Haskett, 156 P. 347, 56 Okl. 545; 
Alberti v. Moore, 93 P. 548, 20 Okl. 
78, 14 L.R.A.N.S. 10386. 


Although in some jurisdictions 
it is stated that the doctrine of subrogation is con- 
fined to the relation of principal and surety and guar- 
antors, and to cases where a person, to protect his 
own junior lien, is compelled to remove one which 
is superior, and to cases of insurers paying losses,°° 
in general it will be applied wherever a person not 
acting voluntarily, but under some compulsion, pays 
a debt or discharges an obligation for which another 
6 primarily liable and which in equity and good con- 


SUBROGATION 


Pa.—Grand Council R. A. v. Cor- 
nelius, 47 A, 1124, 1125, 198 Pa. 46 
[eit Sheldon Subrogation § 11]; Cot- 
trell’s Appeal, 23 Pa. 294. 


R.I.—In re Martin, 54 A. 589, 25 R. 
ae 


Tex.—Galbraith-Foxworth Lumber 
Co. v. Long, (Civ.App.) 5 S.W.(2d) 
162; Vasser v. Liberty, 110 S.W. 119, 
50 Tex.Civ.App. 111. 


vt.—Clifford v. West Hartford 
Creamery Co., 153 A. 205, 103 Vt. 
229; Hall v. Windsor Sav. Bank, 121 
A. 582, 124 A. 598, 97 Vt. 125; Royal- 
ton Nat. Bank v. Cushing, 53 Vt. 321. 


Va.—Morgan v. Gollehon, 149 S.E. 
485, 153 Va. 246; Sands v. Durham, 
38 S.H> 145, 99 Va. 263, 86 Am.S.R. 
884,54 L.R.A. 614; Nalle v. Farrish, 
34 S.E. 985, 98 Va, 1380; Sherman v. 
Shaver, 75 Va. 1; Harnsberger v. 
Yancey, 23 Gratt. (74 Va.) 527. 


W.Va.—MecNeil v. Miller, 2 8.E, 335, 
29 W.Va. 480. 


“A person other than the real 
debtor, but in somewise liable for the 
debt, may pay such debt to the credi- 
tor and is thereupon entitled to sub- 
rogation to the rights of the creditor 
in any pledge or collateral security 
held by the latter for the payment 


of the debt.”” Polhemus vy. Prudential 
Realty Corp., 67 A. 303, 74 N.J.Law 
510,577, DUS: 


“When a person is compelled to pay 
a claim, or has legitimately an inter- 
est to protect in doing so, he is en- 
titled to his remedy against the per- 
son primarily liable to pay it; in 
other words when a person is liable 
to be charged with that which pri- 
marily ought to be borne by another, 
the former is entitled to the equity of 
a surety, and, on payment, to the 
remedies of the creditor against the 
person so primarily Mable.” Jones 
v. Bacon, 25 N.Y.S. 212, 72 Hun 506 
[aff 40 N.E. 216, 217, 145 N.Y. 446]. 


[a] Illustrations.—(1}) Where a 
earrier, who under the bill of lading 
was an insurer for the amount of 
wheat called for, paid the consignee 
for the deficiency, any cause of ac- 
tion held by the consignee therefor 
against the elevator company which 
delivered the wheat to tthe carrier 
passed by subrogation to the carrier. 
Vega Steamship Co. v. Consolidated 
Elevator Co., 77 N.W. 9738, 75 Minn. 
808, 74 Am.S.R. 484, 43 L.R.A. 843. 
(2) Where a railroad crossed de- 
ceased shipper’s shipment of cattle 
with that of another shipper through 
mistake, the railroad was liable to 
the damaged shipper for conversion, 
and, when it-paid such damages, it 
became subrogated to the rights of 
the damaged shipper to recover 
against the deceased shipper who was 
benefited by such error, Metcalf y. 
Payne, 106 So. 496, 214 Ala. 81. (38) 
Where defendant owes an indebted- 
ness to one of the plaintiffs, and 
there is an indebtedness due from 
such plaintiff to his coplaintiff, and 
plaintiff has joined with his coplain- 


science ought to be discharged by the latter.9t Thus 
subrogation arises where, under circumstances eq- 
uitably entitling him to the security or obligation 
held by the creditor, one having a liability, or a 
right, or occupying a fiduciary relation in the prem- 
ises, pays the debt of another,®? as where payment 
is made by a person secondarily liable®* as a sure- 
ty;®4 or one who pays in the performance of a legal 
duty imposed by contract or rules of law;°° or one 
who pays his own debt, the burden of which has, for 


tiff to carry out an expressed: inten- 
tion to aid his coplaintiff in the re- 
covery of such indebtedness due from 
defendant, the court may order the 
payment of the amount found due to 
his coplaintiff in discharge of ths 
debt by right of subrogation. Rich- 
ardson v. American Surety Co., 223 P. 
389, 97 Okl. 264. : 


{b] Where city was not primari- 
ly liable to a contractor for making 
improvements, but only in the event 
it failed to protect him in establish- 
ing a lien on the property benefited, 
and it paid him for work under a mis- 
take as to its liability, it was sub- 
rogated to his rights against the 
property owner. Nickels v. Frank- 
fort, 111 S.W. 706, 33 Ky.L. 918. 


92. Marianna Nat. Farm Loan 
Ass’n v. Braswell, 116 So. 639, 95 Fla. 
510; Meyer v. Florida Home Finders, 
105 So. 267, $@ Fla. 128; 
Daniel, 72 So. 644, 72 Fla. 121, L.R.A. 
1917A 734; Erwin v. Brooke, 126 S.E. 
777, 159 Ga. 683; First State Bank of 
Wylie v. Farmers’ & Merchants’ Nat. 
Bank of Farmersville, (Tex.Civ.App.) 
262 S.W, 225. 


93. Md.—Dinsmore vy. 
A. 524, 133 Md. 434. 


Pe cmd v. Bissel, 


Mo.—Loewenstein v. Queen Ins. Co., 
127 S.W. 72, 227 Mo. 100; National 


Sachs, 105 


25 Minn. 


‘Fire Ins. Co. of Hartford, Conn., v. 


Maddox, (App.) 20 S.W.(2d) 705; 
Plate Glass Underwriters’ Mut. Ins. 
Co. v. Ridgewood Realty Co., 269 S.W. 
659, 219 Mo.App. 186. 


N.C.—Everett v. Staton, 134 S.E. 
492, 192 N.C. 216; Joyner v. Reflector 
Co., 97 S.E. 44, 176 N.C. 274. 


Porto Rico.—U. S. v. Fabian, 8 
Porto Rico Fed. 406. 
Tex.—Banks v. Cartwright, (Civ. 


App.) 26 S.W.(2da) 708. 


_[a] Subrogation applies to situa- 

tion of all persons upon whom there 
is a fixed liability, whether as surety, 
indorser, acceptor, or guarantor, to 
pay a debt which principal ought to 
pay. Dinsmore v. Sachs, 105 A. 524, 
133 Mad. 434. 


[b] Limitation of rule.—One pay- 
ing a debt for which he is secondarily 
liable is entitled to be subrogated as 
against the debtor who is primarily 
liable. National Fire Ins. Co. of 
Hartford, Conn., v. Maddox, (Mo.App.) 
20 S.W.(2d) 705. 


94. State Sav. Trust Co. v. Spene- 
er, (Mo.App.) 201 S.W. 967; Texas & 
P. Ry. Co. v. Archer, (Tex.Civ.App.) 
203 S.W. 796; Bingham y, Walker 
Bros., Bankers, (Utah) 283 P. 1055; 
a v. Smith, 149 S.E. 441, 153 

a. ‘ 


95. Fresno Inv, Co. v. Brandon, 
249 P. 548, 79 Cal.App. 387; Berry v. 
Stigall, 162 S.W. 126, 253 Mo. 690; 
Harrison v. Harrison, 259 S.W. 906, 
149 Tenn. 601, 32 A.L.R. 568; Hall vy. 
First Nat. Bank, (Tex.Civ.App.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 26) 


a valuable consideration, been assumed by another ;°¢ 
or one of two or more persons equally liable to the 
creditor, on whom as between themselves the inferi- 
or obligation to pay the debt rests,9* or where the 
debt is paid or the money advanced to pay it by one 
under an agreement express or implied that he should 
be subrogated to the ereditor’s rights,°® or where 
the debt is paid at the request of the debtor, direct- 
ly or indirectly,®® or on invitation of the public.1 
Subrogation will also arise in favor of those who 
act under the necessity of self-protection.? 


SUBROGATION 


So, 


where one with an interest to protect makes pay- 


252 S.W. 828 [mod on other grounds 
254 S.W. 522]. 


96. SBirke v. Abbott, 1N.E. 485; 103 
Ind. 1, 53 Am.R. 474; Kinnear v. 
Lowell, 34 Me, 299; Henson v. Reed, 
10 S.W. 522, 71 Tex. 726; Boone v. 
Martin, 47 Ont.L. 205, 209 [quot Cyc]. 


Mortgagor paying after transfer of 
mortgaged property see supra § 112. 


97. Bender v. George, 92 Pa. 36; 
Boone v. Martin, 47 Ont.L. 205, 209 
[quot Cye]. 


98. Commonwealth v. Federal 
Land Bank of Louisville, 11 S.W.(2d) 
698, 699, 226 Ky. 628; Louisville 
Joint Stock Land Bank v. Bank of 
ERP HORS, 9 S.W.(2d) 118, 225 - Ky. 
75. 


“When one has thus advanced 
funds, he is not a volunteer or inter- 
meddler, who is never given the bene- 
fit of the doctrine. One who is so- 
licited to do a thing is not a volun- 
teer.” Commonwealth vy. Federal 
Land Bank of Louisville, supra. 


99. Berry v. Stigall, 162 S.W. 126, 
253 Mo. 690; State Sav. Trust Co. v. 
Spencer, (Mo.App.) 201 S.W. 967; 
Harrison v. Harrison, 259 S.W. 906, 
149 Tenn. 601, 32 A.L.R. 563; Banks 
v. Cartwright, (Tex.Civ.App.) 26 S. 
W.(2d) 708; Hall v. First Nat. Bank, 
(Tex.Civ.App.) 252 S.W. 828 [mod on 
other grounds) 254 S.W. 522]. 


[a] Ilustration.—Where an own- 
er gave a contractor a mechanic’s lien 
note containing a clause entitling the 
owner to credit for any default the 
contractor might make, with the un- 
derstanding that it was to be used in 
financing the contractor, the assignee 
of such mechanic’s lien note, who 
financed the contractor, was not a 
volunteer so as to bar him from 
claiming subrogation to the owner’s 
rights against the surety on the con- 
tractor’s indemnity bond. Galbraith- 
Foxworth Lumber Co. v. Long, (Tex. 
Civ-App.) 5 S.W.(2d) 162. 


1. Hall v. First Nat. Bank, (Tex. 
Civ.App.) 252 S.W. 828 [mod on other 
grounds 254 S.W. 522]. 


2.- Berry v. Stigall, 162 S.W. 126, 
253 Mo. 690; Harrison v. Harrison, 
959 S.W. 906, 149 Tenn. 601, 32 A.L.R. 
563; Hall v. First Nat. Bank, (Tex. 
Civ.App.) 252 S.W. 828 {mod on oth- 
er grounds 254 S.W. 522). 


3. Everett v. Staton, 134 S.E. 492, 
192 N.C. 216; Joyner v. Reflector Co., 
97 S.E. 44, 176 N.C. 274. 

4 U.S.—Furness Shipping & 
Agency Co. v. Barber & Co., 6 F.(2d) 
779; U. S. v. D. L. Taylor Co., 268 
F. 635 [att 277 F. 945]; Metropolitan 


Trust Co. v. McKinnon, 172 F. 846, 97 


C.C.A. 194. 

Ark.—Chaffe & Bro. v. Oliver, 39 
Ark. 531. 

Cal.—Fresno Inv. Co. v. Brandon 


249 P. 548, 79 Cal.App. 387. bh 


Colo.—Leavenworth vy. Brendel, 167 
P, 964, 966, 63 Colo. 563 [cit Cyc]. 


Conn.—Caeavalle vy. Lombardi, 138 
A. 155, 106 Conn. 339. 


D.C.—Gray vy. Jacobsen, 13 F.(2d) 
959, 56 App.D.C. 353, 48 A.L.R. 583. 


Ill.—Young vy. Morgan, 89 Ill. 199; 
Beifeld y. International Cement Co., 
79 Ill.App. 318. 


Ind.—Cockrum vy. West, 23 N.E. 140, 
122 Ind. 372; Birke v. Abbott, 1 N.E. 
485, 103 Ind. 1, 53 Am.R. 474;. Lowrey 
v. Byers, 80 Ind. 443; First Nat. Bank 
vous 163 N.E. 602, 88 Ind.App. 


Ky.—Ft. Jefferson Imp. Co. v. Du- 
poyster, 66 S.W. 1048, 112 Ky. 792, 24 
Ky. PS 952 TRAN. Se 263. 


Minn.—Bursell vy. Morgan, 233 N.W. 
12, 181 Minn, 462. 


Miss.—Prestridge v. Lazar, 95 So. 
837, 132 Miss. 168 [rev 94 So. 799]; 
Robertson y. Sullivan, 59 So. 846, 102 
Miss. 581. 


Mo.—Jacobs v. Webster, 205 S.W. 
530, 199 Mo.App. 604; State Sav. 
Trust Co. v. Spencer, (App.) 201 S.W. 
967; Foster v. Williams, 128 S.W. 797, 
144 Mo.App. 219. 


N.J.—Hildreth v. Vineland. Trust 
Co., 145 A. 625, 104 N.J.Eq. 317; Min- 
ton vy. Sutton, 135 A. 693, 100 N.J.Kq. 
403 [aff 139 A. 600, 102 N.J.Eq. 61]; 
Shawell v. Shawell, 108 A. 59, 90 N. 
J.Eq. 452; Suydam y. Voorhees, 43 
A. 4, 58 N.J.Eq. 157. 


N.Y.—Cole v. Malcolm, 66 N.Y. 363; 
Sexton v. Fensterer, 139 N.Y.S. 811, 
154 App.Div. 542 [aff 107 N.E. 1085, 
213 N.Y. 641]; Citizens’ Trust Co. of 
Utica v. R. Prescott & Son, 227 N.Y.S. 
514, 131 Misc. 884 [aff 229 N.Y.S. 687, 
224 App.Div. 280]. 


N.C.—Grainger y. Lindsay, 31 S.E. 
473, 123 N.C. 216. 


Okl1.—Connecticut General Life Ins. 
see v. ‘Cochran, -218 P:. 313, 95) Ok1. 


Tex.—Banks v. Cartwright, (Civ. 
App.) 26 S.W.(2d) 708. 


Utah.—Bingham y. 
Bankers, 283 P. 1055. 


Va.—Dulaney v. Smith, 149 S.E. 
441, 153 Va. 118; Hinman v. Mason, 
136 S.E. 578, 141 S.E. 144, 149° Va. 
267. 


Wash.—Ruuth v. Morse Hardware 
Co., 183 P. 587, 74 Wash. 361; Mur- 
ray v. O’Brien, 105 P. 840, 56 Wash. 
361, 28 L.R.A.N.S. 998. 


W.Va.—Blair v. Mounts, 24 S.E. 620, 
41 W.Va. 706; McNeil v. Miller, 2 
S.E. 335, 29 W.Va. 480; McClaskey vy. 
O’Brien, 16 W.Va. 791. 


“The doctrine of subrogation rests 
upon the equitable principle that one, 
who, in order to protect a security 
held by him, is compelled to pay a 
debt for which another is primarily 
liable, is entitled to be substituted 
in the place of and to be vested with 
the rights of the person to whom such 
payment is made, without agreement 
to ‘that effect.’ French y. Grand 


Walker Bros., 
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ment,® as where one has been compelled to pay the 
debt of a third person in order to protect his own 
rights or to save his own property,* or in order to 
protect some interest which he represents,® or where 
one who, being himself a creditor, pays another 
creditor, whose claim is preferable to his, by reason 
of his privileges or mortgages,® and generally where 
it is equitable that a person, not a mere stranger, 
intermeddler, or volunteer,’ furnishing money to 
pay a debt should be substituted for or in the place 
of the creditor, such person will be so substituted.® 


Eee Co., 215 N.W. 138, 14, 239 Mich. 


[a] Persons having interest to 
protect.—(1) Owner of half of certain 
stock pledged for a loan to him and 
the owner of the other half of the 
stock who was compelled to pay the 
whole loan in order to release his’ 
share of the stock. Metropolitan 


‘Trust Co. of New York v. McKinnon, 


172°Bs 846, 97) C.C.A, 194. (2) Life 
tenant who paid a building and loan. 
association, monthly installments for’ 
dues on the shares in the mortgage 
loan on the property. Shawell +v.- 
Shawell, 108 A. 59, 90‘'°N.J.Eq. 452. 
(3) Grantor, retaining part of mort-- 
gaged premises and paying mortgage, 
assumed by grantee, before expiration 
of extended time granted latter with- 
out grantor’s knowledge or eonsent. 
Cacavalle v. Lombardi, 138 A. 155, 106. 
Conn. 339. (4) Tenants in common 
who assume the mortgage debt given, 
by cotenant. Ft. Jefferson Imp. Co.’ 
v. Dupoyster, 66 S.W. 1048, 112 Ky. 
792, 24 Ky.L. 1199, 2 L.R.A.N.Se263.- 
(5) Cotenant paying another’s share 
of taxes on common property to pre- 
vent sale of whole. Gray v. Jacob- 
sen, 13 F.(2d) 959, 56 App.D.C. 353, 
48 A.L.R. 583. 


[b] Beneficiary of life policy, 
transferred as collateral -security. 
Farracy v. Perry, (Tex.Civ.App.) 12 
S.W.(2d) 651. , 


{c] Person having no interest.— 
One who had rented barges to a sub- 
contractor, the rental for which was 
secured by the bond of the original’ 
contractor, had no financial interest’ 
in keeping the subcontractor at work: 
so that a loan by him to the subcon-: 
tractor of money to pay wages to pre- 
vent the subcontractor from quitting 
work was 2a volunteer payment for 
which he was not entitled to be sub- 
rogated to the rights of the workmen 
paid therewith against the surety of 
the principal contractor. U.S. v. D. 
L. Taylor Co., 268 F. 635 [aff 277 F. 
945]. 


[ad] Interest required.—(1) If the 
payor’s interest in the subject. matter 
is imperiled in any legal sense, then 
he is entitled, on payment of the debt, 
to. be subrogated to all the rights of 
the creditor. Hinman vy. Mason, 136 
S.E. 573, 141 S.E. 144, 149 Va. 267. 
(2) The extent or quantity of interest 
which the subrogee has is immateri- 
al; if he has any palpable interest 
which the payment will protect it is 
sufficient. Minton vy. Sutton, 135 A. 
693, 100 N.J.Eq. 403 [aff 189 A. 600, 
102 N.J.Eq. 61]. 


5. Sexton v. Fensterer, 1389 N.Y.S. 
811, 154 App.Div. 542 [aff 107 N.E. 
1085, 213 N.Y. 641]. 


6 Spiller & Allen y. Their Credi- 
tors, 16 La.Ann. 292. 
7. See infra § 27. 


8. Stephenson v. Grant, 271 S.W. 
974, 168 Ark. 927; Yaple v. Stephens, 
14 P. 222, 36 Kan. 680; Pittsburgh- 
Westmoreland Coal Co, v. Kerr, 115 N. 
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[§ 27] 4. Volunteers. Subrogation goes on the 
theory that the one invoking it has rightfully dis- 
It always requires. something 
more than the mere payment of a debt in order to 
entitle the person paying the same to be substituted 
in the place of the original creditor.*+ 


charged the debt.?° 


EK. 465, 220 N.Y. 137; Huff v. Rosen, 
201 N.Y.S. 689, 121 Mise. 674; Schei- 
dell v. Llewellyn Realty Co., 177 N. 
WS: 529: 


{a] Subrogation of state to rights 
of city.—Where judgments for tort 
were obtained against a city in such 
@ manner as to give it a recovery 
over against a water board represent- 
ing the commonwealth, or against con- 
tractors acting under contract with 
the water board—such contractors be- 
ing the parties ultimately liable— 
and the commonwealth paid the judg- 
ment, it was subrogated to the rights 
of the city against the contractors, 
Cambridge v. Hanscom, 70 N.E. 1030, 
186 Mass. 54. 


9. Voluntary payment by surety 
see infra § 53. 

10. Heegaard v. Kopka, 212 N.W. 
440, 55 N.D. 77. 


11. Kan.—Gray v. Zelmer, 72 P. 
228, 66 Kan. 54 [cit Crippen v. Chap- 
pel, 11 PB. 458, 35 Kan. 495, 57 Am.R. 
WSs 

Mo.—Jacobs v. Webster, 205 S.W. 
530, 199 Mo.App. 604. 


N.C.—Journal Pub. Co. v. Barber, 
81 S.E. 694, 165 N.C. 478. 


Porto Rico.—U. S. v. Fabian, 8 Por- 
to Rico Fed. 406, 409 [cit Cyc]. 


S.cC.—Standard Oil Co. of N. J. v. 


Powell Paving & Contracting Co., 138 
a 184, 544, 139 S.C. 411, 140 S.C. 
5. 


Utah.—Bingham v, 
Bankers, 283 P. 1055. 


12. U.S.—Underwood v. Metropoli- 
-tan Nat. Bank, 12 S.Ct. 784, 144 U.S. 
669, 36 L.Ed. 586; Adtna L. Ins. Co. 
v. Middleport, 8 S.Ct. 625, 124 U.S. 
534, 31 L.id. 537; Farmers’ Loan & 
Trust Co. of New York v. Wilcox 
County, Ga., 298 F. 772 [aff 2 F.(2d) 
465]; Pensacola Shipping Co. v. U. 
S. Shipping Board Emergency Fleet 
Conp evita. 889". Ue Save Ds L.. Tay= 
lor Co., 268 F. 685 [aff 277 F. 945]; 
Citizens’ Trust Co. v. Mullinix, 235 F. 
875, 149. C.C.A. 187; .. McKinnon v. 
New York Assets Realization Co., 217 
F. 339, 133 C.C.A. 255; In re Fowble, 
213 F. 676; New Paddock-Hawley Co. 
v. Fayetteville Wagon Wood & Lum- 
ber Co., 207 F. 786; In re McGuire, 137 
F. 967; Beardsley v. Lampasas, 127 
HI 819, 62 “CC. Ax 0263" *O’ Brien’ \v: 
Wheelock, 78 IF. 673; Mercantile Trust 
Con w.eHart, T60E. (6785422 CC. Aw4 73% 
385 L.R.A. 352; Lawrence v. U. S., 71 
F. 228 [aff 76 F. 545, 22 C.C.A. 646]; 
Cotton v. Dacey, 61 F. 481; Matthews 
v. Fidelity Title, ete., Co., 52 F. 687; 
Cornell ‘Steamboat Co. v. The Jersey 
City, 48 F. 166; Lewis v. Chittick, 25 
Jehee IVE 


Ark.—Turley v. Gorman, 202 S.W. 
822, 1383 Ark. 473; Kay v. Castleber- 
ry, 189 S.W. 645, 99 Ark. 618. 


Cal.—Redington v. Cornwell, 27 P. 
40, 90 Cal. 49; Guy v. Duprey, 16 Cal. 
LOSS iG upAd de). alice 


Walker Bros., 


Conn.—KErickson y,. Foote, 153 A. 
853, 112 Conn. 662. 
D.C.—Parsons vy. John Hancock 


Mut. L. Ins. Co., 20 App.D.C. 263. 
fla.—Griffiin vy. Orman, 9 Fla. 22. 
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Ga.—Cornelia Bank v. First Nat. 
Bank, 154 S.E. 234, 170 Ga. 747; Hiers 
v. Hxum, 122 S.H.' 784; 158 Ga. 19; 
Webb v. Harris, 53 S.E. 247, 124 Ga. 
723; Sackett v. Stone, 41 S.H. 564, 
115 Ga. 466; Wilkins v. Gibson, 38 S. 
BE. 374, 118 Ga. 31, 84 Am.S_R. 204; 
Merchants’, etce., Bank y. Tillman, 31 
S.E. 794, 106 Ga. 55. 


Idaho.—Wilson v. Wilson, 57 P..708, 
6 Idaho 597. \ 


Ill.— Howard v. Burns, 116 N.E. 703, 
279 Ill. 256 [aff 201 11l.App. 579]; Bou- 
ton y. Cameron, 68 N.E. 800, 205 Ill. 
50 [aff 99 Ill.App. 600]; Bennett v. 
Chandler, 64 N.E. 1052, 199 Ill. 97; 
Antigo Bank v. Union Trust Co., 36 
N.E. 1029, 149 Ill. 348, 23 L.R.A. 611; 
Beaver v. Slanker, 94 Ill. 175; Young 
v. Morgan, 89 Ill. 199; Lewis v. Cairo 
City Nat. Bank, 72 Ill. 543; Hough v. 
AMtna L. Ins. Co., 57 Til. 318, 11 Am. 
R. 18; Beifeld_v. International Ce- 
ment Co., 79 Ill.App. 318; Suppiger 
v. Garrels, 20 Ill.App. 625. 


Ind.—State v. Kaufman, 117 N.E. 
643, 186 Ind. 602; State v. Fast, 111 
N.E. 306, 184 Ind. 376; Fast v. State, 
107 N.E. 465, 182 Ind. 606; Thompson 
v. Connecticut Mut. L. Ins. Co., 38 N. 
BE. 796, 189 Ind. 325; Shattuck v. Cox, 
27 N.E. 6095-128 Ind. 293;. Opp Vv. 


Ward, 24 N.E. 974, 125 Ind. 241, 21 


Am.S.R. 220; Binford v. Adams, 3 N. 
E. 753, 104 Ind. 41; Reeves v. Isen- 
hour, 59 Ind. 478; Spray v. Rodman, 
43 Ind. 225; Richmond v. Marston, 
15 Ind. 134; Nelson v. McKee, 99 N.E. 
447, 101 N.E. 651, 53 Ind.App. 344; 
Townsend y. Cleveland: Fire Proofing 
Co., 47 N.E. 707, 18 Ind.App. 568. 


Iowa.—Miller & Chaney Bank of 
Newell v. Collis, 234 N.W. 550; 
Wragg v. Wragg, 226 N.W. 99, 208 
Iowa 939, 64 A.UR. 1292; Matteson 
v. Dent, 84 N.W. 710, 112 Iowa 551; 
Kennedy v. Hensley, 63 N.W. 343, 94 
Iowa 629; Heuser v. Sharman, 56 N. 
W. 525, 89 Iowa 355, 48 Am.S.R. 390; 
Wormer vy. Waterloo Agricultural 
Works, 14 N.W. 331, 62 Iowa 699; Gil- 
bert v. Gilbert, 39 Iowa 657. 


Kan.—Crippen vy. Chappel, 11 P. 
453, 35 Kan. 495, 57 Am.R. 187; Trad- 
ers’ Bank v. Myers, 44 P. 292, 3 Kan. 
App. 636. 


Ky.—Huffman v. Martin, 10 S.W. 
(2d) 636, 226 Ky. 137; Wilson v. 
Smith, 281 S.W. 1008, 213 Ky. 836; 
Illinois Surety Co. v. Mitchell, 197 S. 
W. 844, 177 Ky. 367, L.R.A.1918A 
931; Jones vy. Louisville Tobacco 
Warehouse Co., 121 .S.W. 638, 123 S. 
W. 307, 1385 Ky. 824; Griffin v. Proc- 
tor, 14 Bush 571; Wilkerson v. Tiche- 
nor, 62 S.W. 870, 23 Ky.L. 244; Plan- 
nary v. Utley, 3 S.W. 412, 5 S.W. 878, 
8 Rey. 7:76) 7 0 ey lun pode 


_ La.—Coco v. Gumbel, 17 So. 421, 47 
La.Ann. 966; Roth vy. Harkson, 18 
La.Ann. 705; Shaw v. Grant, 13 La. 
Ann, 52; Oliver v. Bragg, 15 La.Ann. 
402; Fort v. Union Bank, 11 La.Ann. 
708; Harrison vy. Bisland, 5 Rob. 204; 
Nolte & Co. v. Their Creditors, 7 Mart. 
ave 602; Curtis v. Kitchen, 8 Mart. 


Me.—Stevens y. King, 24 A. 850, 84 
Me, 291. 


Mda.—Swan y. Patterson, 7 Md. 164; 
Gillespie v. Creswell, 12 Gill&J. 36; 
Winder v. Diffenderffer, 2 Bland 166. 
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unteer or intermeddler who, having no interest to 
protect, without any legal or moral obligation to 
pay, and without an agreement for subrogation, or 
an assignment of the debt, pays the debt of another 
is not entitled to swbrogation, the payment in his 
case absolutely extinguishing the debt.*? 


The payor 


Mass.—Newell v. Hadley, 92 N.E. 
507, 206 Mass. 335, 29 L.R.A.N.S. 908. 


Mich.—Walker y. Bates, 222 N.W. 
209, 244 Mich. 582; Smith v. Sprague, 
222 N.W. 207, 244 Mach. 577; French 
v. Grand Beach Co., 215 N.W. 13, 239 
Mich. 575; Parks v. Sherman, 176 N. 
W. 583, 209 Mich. 697; Kitchell v. 
Mudgett, 37 Mich. 81; Smith v. Aus- 
tin, 9 Mieh. 465. 


Minn.—vU. S. Fidelity & Guaranty 
Co. v. Citizens’ State Bank, 201 N.W. 
431, 161 Mbinn. 204; Stewart v. Parch- 
er, 98 N.W. 650, 91 Minn. 517; Hm- 
mert v. Thompson, 52 N.W. 31, 49 
Minn. 386, 32 Am.S.R. 566; Felton v- 
Bissel, 25 Minn. 15. 


Miss.—Berry v. Bullock, 33 So. 410, 
81 Miss. 463; Demourelle v. Piazza, 27 
So. 623, 77 Miss. 433; Good v. Gold- 
en, 19 So. 100, 73 Miss, 91, 55 Am.S.R. 
486; Union Mortg. Banking, etc., Co. 
v. Peters, 18 So. 497, 72 Miss. 1058, 
30 L.R.A. 829; Slaton v. Alcorn, 51 
Miss. 72. 


Mo.—Schowe v. Kallmeyer, 20 S.W. 
(2a) 26, 323 Mo. 899; Berry v. Stigall, 
162 S.W. 126, 253 Mo. 690; Grady v. 
O’Reilly, 22 S.W. 798, 116 Mo. 346; 
Kleimann v. Gieselmann, 21 S.W. 796, 
114 Mo. 437, 35 Am.S.R. 761; Bunn v. 
Lindsay, 7 S.W. 473, 95 Mo. 250, 6 
Am.S.R. 48; Norton v. Highleyman, 
88 Mo. 621; St. Louis & S. F. Ry. Co. 
v. Excello Feed Milling Co., (App.) 
215 S.W. 755; Jacobs v. Webster, 205 
S.W. 530, 199 Mo.App. 604; Cape 
Girardeau Bell Telephone Co. v. Ham- 
il’s Estate, 134 S.W. 1103, 153 Mo. 
App. 404; Foster v. Williams, 128 S. 
W. 797, 144 Mo.App. 219; 
Merchants’ Bank, 66 Mo.App. 427; 
Dunn v. Missouri Pac. R. Co., 45 Mo. 
App. 29. 


Neb.—Scandinavian Mut. Ins. Co. 
Vv. Chicagzo,) B.u& QOOR! 'Cos-17T7T News 
178, 104 Neb. 258; Aultman v. Bishop, 
74 N.W. 55, 53 Neb. 545; Seieroe v. 
Homan, 70 N.W. 244, 50 Neb. 601; 
Rice v. Winters, 63 N.W. 830, 45 Neb. 
517; South Omaha Nat. Bank v. 
Wright, 63 N.W. 126, 45 Neb. 23; 
Washburn.v. Osgood, 57 N.W. 529, 38 
Neb. 804. 


N.H.—Contoocook Fire Precinct v. 
Hopkinton, 53 A. 797, 71 N.H. 574; 
wee v. Butler, 38 A, 379, 67 N. 


N.J.—Meier v. Planer, 152 A. 246, 
107 N.J.Eq. 398; Hildreth v. Vineland 
Trust Co., 145 A. 625, 104 N.J.Eq. 317; 
Minton v. Sutton, 135 A. 693, 100 N.J. 
Eq. 403 [aff 189 A. 60, 102 N.J.Eq. 
61]; Suydam v. Voorhees, 43 A. 4, 58 
N.J:Eq. 157; Fay v: Fay, 11 A= 122) 
43 N.J.Eq. 438; Tradesmen’s Bldg., 
etc., Assoe. v. Thompson, 32 N.J.Eq- 
133; Coe v. New Jersey Midland R. 
Co., 31_N.J.Eq. 105 [mod 34 N.J.Eq. 
266]; Shinn v. Budd, 14 N.J.Eq. 234; 
Wilson v. Brown, 13 N.J.Eq. 277. 


N.Y.—Koehler v. Hughes, 42 N.E. 
1051, 148 N.Y. 507; Pease v. Egan, 30 
N.E. 102, 131 N.Y.262; Arnold v. 
Green, 23 N.E. 1, 116 N.Y. 566; Clute 


v. Emmerich, 2 N.E. 6, 99 N.Y. 342:+ 


Acer v. Hotchkiss, 97 N.Y. 395; Gans 
v. Thieme, 98 N.Y. 225; Wilkes v. 
Harper, 1 N.Y. 586; Kiendl v. Coch- 
rane, 138 N.Y.S. 630, 153 App.Div. 802; 
Lilianthal v. Lesser, 92 N.Y.S. 619, 
102 App.Div. 500 [aff 77 N.E. 1190, 
185 N.Y. 557]; Finegan v. New York, 


¥or later cases, developments and changes in the law see Annotations, same title and section number, 
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must have acted on compulsion, and it is only in 
eases where the person paying the debt of another 
will be liable in the event of a default or is com- 


38 N.Y.S. 358, 4 App.Div. 15; Walther 
v. Wetmore, 1 E.D.Smith 7; Matter of 
Plopper, 37 N.Y.S. 33, 15 Misc. 202; 
Miller v. Moreau, 10 N.Y.St. 711. 


N.C.—Wallace v. Benner, 156 S.E. 
795, 200 N.C. 124; Grantham v. Nunn, 
121 S.E. 662, 187 N.C. 394; Blacknall 
v. Hancock, 109 S.E. 72, 182 N.C. 369; 
Journal Pub. Co. v. Barber, 81 S.E. 
694, 165 N.C. 478;  Howerton * v. 
Sprague, 64 N.C. 451. 


N.D.—Heegaard v. Kopka, 212 N.W. 
BAO 85d) NDS CT. 


Ohio,—Miller v. Stark, 56 N.E. 11, 
61 OhioSt. 413; Gossard v. Akers, 18 
OhioApp. 129. - 


Okl.—Helms v. Jenkins, 247 P. 28, 
118 Okl. 239; Johnson v. Gillett, 168 
P. 1031, 66 Okl. 308; Employes’ Build- 
ing & Loan Ass’n v. Crafton, 164 P. 
473, 63 Okl. 215. 


Or.—U. S. Fidelity & Guaranty Co. 
v. Bramwell, 217 P. 332, 108 Or. 261, 
32 A.L.R. 829. 


Pa.—In re Commonwealth Trust 
Co. of Pittsburgh, 93 A. 766, 247 Pa. 
508; Lackawanna Trust & Safe De- 
posit Co. v. Gomeringer, 84 A. 757, 
236 Pa. 179; Campbell v. Foster Home 
Assoc., 30 A. 222, 163 Pa. 609, 43 Am. 
S.R. 818, 26 L.R.A. 117; In re Clip- 
pinger, 29 A. 705, 162 Pa. 627; Brene- 
man’s Appeal, 15 A. 650, 121 Pa. 641; 
Miller’s Appeal, 138 A. 504, 119 Pa. 
620; Williamson’s Appeal, 94 Pa. 231; 
Webster’s Appeal, 86 Pa. 409; In re 
Wallace, 59 Pa. 401; Mosier’s Appeal, 
56 Pa. 76, 93 Am.D. 783; Hoover v. 
Epler, 52 Pa. 522; McCleary’s Appeal, 
12) An 15859" Pa.Cas:-271 55 Legeate ‘v: 
Korn, 74 Pa.Super. 383; International 
Harvester Co. v. Tuscarora Tp., 43 
Pa.Super. 410, 417; Thompson v. 
Griggs, 31 Pa.Super. 608; Cramer v. 
Equitable Gas Co., 14 Pa.Dist.&Co. 
153; Bossard’s Est., 26 Pa.Dist. 434; 
Hughes v. Miller, 7 Pa.Dist. 686; 
Grace v. Kemp, 32 Pa.Co. 597; Flick 
Vie weller, 32/0 3ulp, -2585.2Titzel wv. 
Smeigh, 2 Leg.Chron. 271. But see 
Brice’s Appeal, 95 Pa. 145 (holding 
that a stranger to an obligation, who 
pays a part or the whole of the debt, 
becomes, in the absence of any evi- 
dence to the contrary, a purchaser of 
the debt and the accompanying se- 
curity, to the extent of his payment). 


Seah re Martin, 54 A, 589, 25 R. 
b Ei i 


S.c.—Standard Oil Co. of New Jer- 
sey v. Powell Paving & Contracting 
Co., 138 S.E. 184, 544, 139 S.C. 411, 140 
S.C. 35; Gadsden v. Brown, 17 S.C.Eq. 
37. , 


S.D.—Charnock v. Jones, 115 N.W. 
1072, 22 S.D. 132, 16 L.R.A.N.S. 233; 
Pollock v. Wright, 87 N.W. 584, 15 S. 
D. 134; Ipswich Bank v. Brock, 83 N. 
W. 436, 13 S.D..409. 


Tenn.—Motley v. Harris, 1 Lea 577. 


- Tex.—Willis v. Chowning, 40 S.W. 
395, 90 Tex. 617, 59 Am.S.R. 842; 
Faires v. Cockerell, 31°S.W. 190, 639, 
88 Tex. 428, 28 L.R.A. 528; Commer- 
cial Nat. Bank v. Posey, (Civ.App.) 
34 S.W.(2d) 678; Jung v. Harris, (Civ. 
App.) 281 S.W. 335; Eilis v. Arnold, 
(Civ.App.) 258 S.W. 570; San Antonio 
Cattle Loan Co. v. Blalack & Son, 
(Civ.App.) 256 S.W. 974 [aff (Commn. 
App.) 267 S.W. 474]; Bell v. Franklin, 
(Civ.App.) 230 S.W. 181; Houston v. 
Shear, (Civ.App.) 210 S.W. 976; Vas- 
ser v. City of Liberty, 110 S.W. 119, 
121, 50 Tex.Civ.App. 111; Darrow v. 
Summerhill, 58 S.W. 158, 24 Tex.Civ. 
App. 208; M. T. Jones Lumber Co. 
v. Villegas, 28 S.W. 558, 8 Tex.Civ. 
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App. 669; Tarver v. Land Mortg. 
Bank, 27 S.W. 40, 7 Tex.Civ.App. 425. 


Utah.—Bingham vy. Walker Bros., 
Bankers, 283. P. 1055. : 


Vt.—Town of Grand Isle v. Mc- 
Gowan, 92 A. 6, 88 Vt. 140; Royalton 
Nat. Bank yv. Cushing, 53, Vt. 321. 


Va.—Hinman y. Mason, 136 S.E. 
573, 141 S.E. 144, 149 Va. 267; Burton 
v. Mill, 78 Va. 468. 


Wash,—Chapman w. Ross, 277 P. 
854, 152 Wash. 262; Wagner v. Al- 
derson, 157 P. 476, 91 Wash. 157; 
aT AY, v.. Meade, 32. P. 780, 5 Wash. 


W.Va.—Blair v. Mounts, 24 S.E. 620, 
41 W.Va. 706; Bates v. Swiger, 21 S.E. 
874, 40 W.Va. 420; Crumlish v. Cen- 
tral Imp. Co., 18 S.E. 456, 38 W.Va. 
390, 45 Am.S.R. 872, 23 L.RiA. 120; 
rp ete v. Miller, 2 S.E. 335, 29 W.Va. 


Wis.—Watson v. Wilcox, 
643, 20 Am.R. 68. 


[a] Famous and often quoted ex- 
position of the doctrine.—Chancellor 
Johnson, in Gadsden v. Brown, 17 S. 
C.Hq. 37, 41, says: “The doctrine of 
subrogation is a pure unmixed equity, 
having its foundation in the princi- 
ples of natural justice, and from its 
very nature, never could have been 
intended for the relief of those who 
were in a condition in which they 
were at liberty to elect whether they 
would or would not be bound, and as 
far as I have been enabled to learn 
its history, it never has been so ap- 
plied. If one with the perfect knowl- 
edge of the facts, will part with his 
money, or bind himself by his con- 
tract, in a_ sufficient consideration, 
any rule of law which would restore 
him his money or absolve him from 
his contract, would subvert the rules 
of sueh order. It has been directed 
in its application exclusively to the 
relief of those that were already 
bound, who could not but choose to 
abide thes penalty.aZoc% -<-)Buthrd 
have seen no case, and none has been 
referred to in the argument, in which 
a stranger, who was in a condition to 
make terms for himself, and demand 
any security he might require, has 
been protected by the _ principle.” 
Quoting the above in 4tna L, Ins. Co. 
v. Middleport, 8 S.Ct. 625, 124 U.S. 534, 
31 L.Ed. 537, the court said: “This is 
perhaps as clear a statement of the 
doctrine on this subject as is to be 
found anywhere. . . Subroga- 
tion as a matter of right, as it exists 
in the civil law, from which the term 
has been borrowed and adopted in 
our own, is never applied in aid of a 
mere volunteer.” 


[b] Rule is especially applicable 
where the payment does not extin- 
guish all the notes held by the credi- 
tor which are by the same lien. Ellis 
v. Arnold, (Tex.Civ.App.) 258 S.W. 
570. 


[c] Meaning of “volunteer” or 
“stranger.’’—(1) “A stranger or 
‘volunteer’ within the meaning’ of this 
rule, is one who in no event result- 
ing from the existing state of affairs 
ean’ become liable for the debt and 
whose property is not charged with 
the payment thereof and cannot be 
sold therefor.” Bingham v. Walker 
Bros., Bankers, (Utah) 283 P. 1055, 
1064. (2) A “volunteer” is one who 
is under no obligation to pay the 
debt, and who has no interest in, or 
relation to, the property involved. 
First Nat. Bank v. Moore, 165 N.E. 
602, 88 Ind.App. 189. (3) A stranger, 
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pelled to pay in order to protect his own interests, 
or by virtue of legal process, that equity substitutes 
him in the place 


of the creditor without any agree- 


within the meaning of this rule, is 
not necessarily one who has nothing 
to do with the transaction out of 
which the debt grew; anyone being 
under no legal obligation or liability 
to pay the debt is a stranger, and if 
he pays the debt, a mere volunteer. 
Suppiger v. Garrels, 20 Ill.App. 625 
{quot and appr Traders’ Bank v. 
Myers, 44. P. 292, 295, 3 Kan.App. 
636]; Wilson v. Smith, 281 S.W. 1008, 
213 Ky. 836. 


[d] Persons held volunteers: (1) 
An administrator paying taxes on 
land that had passed to the devisees, 
not in his hands for, or needed to pay, 
debts of the estate. Turley v. Gor- 
man, 202 S.W. 822, 133 Ark. 473. (2) 
An agent of a charterer paying for 
supplies furnished the ship, for which 
the charterer was required to pay. 
Pensacola Shipping Co. v. U. S. Ship- 
ping Board Emergency Fleet Corpo- 
ration, 277 F. 889. (3) A bank paying 
drafts to which were attached notes 
secured by a lien. Citizens’ Trust Co, 
v. Mullinix, 235 F. 875, 149 C.C.A. 187. 
(4) A county paying claims for ex- 
penses incurred in drainage proceed- 
ings which failed. State v. Kaufman, 
117 N.E. 643, 186 Ind. 602; State v. 
Fast, 111 N.E. 306, 184 Ind. 376; Fast 
v. State, 107 N.E. 465, 182 Ind. 606. 
(5) A drayman paying his employer 
for cotton stolen after delivery to the 
officers of a vessel. Roth v. Harkson, 
18 La.Ann. 705. (6) A corporation re- 
imbursing, with full knowledge of 
the facts, the drawee who in good 
faith paid the draft which the man- 
ager of the corporation, without au- 
thority, issued in the name of the cor- 
poration on a customer for a ficti- 
tious consignment witha false bill of 
lading: attached. U..S. Fidelity & 
Guaranty Co. of Baltimore, Md. v. 
Citizens’ State Bank of Antelope, 
Mont., 201 N.W. 431, 161 Minn. 204. 
(7) An, executor reimbursing estate 
for claim wrongfully paid. Hornbeek 
v. Hornbeek, 156 Ill.App. 232. (8) 
Fathers of members of partnership, 
voluntarily paying partnership debt, 
to avoid criminal prosecution of mem- 
bers. Hinman v. Mason, 1386 S.E. 573, 
141 S.E. 144, 149 Va. 267. (9) Finan- 
cial agent for a bankrupt, pledging 
certain of the bankrupt’s bonds to.a 
trust company as security for a note 
of the bankrupt, and later paying part 
of the debt and interest which was 
charged to the bankrupt. New Pad- 
dock-Hawley Co. v. Fayetteville Wag- 
on Wood & Lumber Co., 207 F: 786. 
(10) A garnishee paying under sum- 
mons insufficient to confer jurisdic- 
tion over the res. Dunn v. Missouri 
Pac. R. Co., 45 Mo.App. 29. (11) 
Grandparent voluntarily furnishing 
support for grandchild. Meier v. 
Planer, 152 A. 246, 107 N.J.Eq. 398. 
(12) Husband, paying claim against 
estate of wife’s former husband mere- 
ly to protect remainder interest of 
heirs. Schowe v. Kallmeyer, 20 S.W. 
(2d) 26, 823 Mo. 899. (13) Member of 
a defunct fraternal organization vol- 
untarily paying a debt for which only 
one member of the fraternal organiza- 
tion was legally liable as against an- 
other member of the organization 
who was not legally liable and who 
did not consent thereto. Parks v. 
Sherman, 176 N.W. 583, 208 Mich. 
697. (14) Owner of securities wrong- 
fully pledged by another with sex 
curities of another owner, volun- 
tarily paying the debt after the lien 
of the pledgee had been extinguished 
by a tender. McKinnon v. New York 
Assets Realization Co., 217 F. 339, 133 
C.c.A. 255. (15) A person advancing 
the balance due on a piano purchased 
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ment to that effect; in other cases the debt is ab- 
In order for a person who, 
having no interest to protect and without any legal 


solutely extinguished.!? 
or moral obligation to do so, pays 


by a school teacher by a conditional 
sale for the school. Town of Grand 
Isle v. McGowan, 92 A. 6, 88 Vt. 140. 
(16) Persons paying off liens who ob- 
tained interest in the property by a 
consent decree in fraud of another’s 
rights. Bell v. Franklin, (Tex.Civ. 
App.) 230 S.W. 181. (17) President of 
a bonding company, which bonded a 
public warehouse under the South Da- 
kota statutes taking up storage tick- 
ets, on default on the part of the 
warehouse company, expecting that 
the bonding company would reim- 
burse him if he failed to recover from 
a commission merchant, who. sold 
grain for the warehouseman. Nichol- 
‘son y. H. Poehler Co., 284 F, 992. (18) 
Private individual, voluntarily pro- 
viding counsel and bearing expense of 
mandamus by state, state being real 
party in interest. Erickson v. Foote, 
15S eAr 18b8n 112: Conn. 662.7 > Ci9)y cA 
tenant paying rent to the landlord 
for the time his subtenant held over 
after the expiration of the tenant’s 
term. Phelan v. Kennedy, 173 N.Y.S. 
687, 185 App.Div. 749 [aff but rev on 
subrogation point 171 N.Y.S. 410, 103 
Mise. 441]. (20) Wife discharging 
paving lien against divorced hus- 
band’s remainder estate in community 
homestead, abandoned by him. Com- 
mercial Nat. Bank y. Posey, (Tex. 
Civ.App.) 34 S.W.(2d) 678. (21) Per- 
son claiming ownership of a note Se- 
cured by a mortgage, who is not 
shown to have been a creditor. Coco 
v. Gumbel, 17 So. 421, 47 La.Ann. 
966. (22) The owner of property not 
personally responsible for debts due 
materialmen by reason of the con- 
tractor assuming payment thereof 
and failure of the materialmen time- 
ly to obtain liens on the property. 
E eon v. Haskett, 156 P. 347, 56 Okl. 


{e] Persons held not volunteers: 
(1) An agent of the mortgagee who, 
before it was due, forwarded an in- 
‘cerest coupon, together with the 
amount thereof, to the mortgagee, 
who indorsed thereon “pay to the or- 
der’ of the agent and returned it to 
him. Washington L. & T. Co. v. Ritz, 
80 P. 174, 37 Wash. 642. (2) One hav- 
ing a contract to purchase land, who 
is insisting on its being carried out. 
Landis v. Wolf, 119 Ill.App. 11. 


{f] Where one furnishes material 
or performs labor for contractor 
charged with the erection of a public 
building, or other public work, where 
there is no statute, and no contract 
to effect the status of the parties, the 
simple relation of a debtor and credi- 
tor exists between the materialman, 
laborer, and contractor, and the form- 
er can resort only to the remedies 
common to such creditors for the col- 
lection of their debts. Townsend v. 
Cleveland Fire-Proofing Co., 47 N.E. 
707, 18 Ind.App. 568 [cit Riggin v. 
Hillard, 20 S.W. 402, 56 Ark. 476, 35 
Am.S.R. 113]. 


[g] Where same person is admin- 
istrator and guardian to heirs, the 
fund held by him in one capacity can- 
not be subjected to the relief of an- 
other, on the principle of substitu- 
tion, unless it appear clearly that the 
former fund was liable to the debt 
which the latter has discharged. 
Greenlee v.. McDowell, 56 N.C. 325. 


{h] Payment after statute of lim- 
itations has run is voluntary. Col- 
lings v. Collings, 92 S.W. 577, 29 Ky. 
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the debt of an- 
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[i] Effect of debtor’s insolvency.— 
A creditor has no right of subroga- 
tion to the claim of his debtor against 
another person arising out of another 
transaction with which he (the credi- 
tor) was a stranger, simply because 
his debtor is insolvent, and equity 
will not entertain a bill for that pur- 
pose. Rothwell v. Brice, 119 S.E. 293, 
94 W.Va. 466. , 


{i] In the civil law.—(1) Subroga- 
tion as a matter of right as it exists 
in the civil law is never applied ‘in 
favor of a mere volunteer. Legal 
substitution into the rights of a credi- 
tor takes place only for his benefit 
who, being himself a creditor, satis- 
fies the lien of a prior creditor or for 
the benefit of a purchaser who ex- 
tinguishes the encumbrances on his 
estate,. or of*a codbligor or surety 
who discharges the debt, or of an heir 
who pays the debt of the succession 
(Shinn v. Budd, 14 N.J.Eq. 234); 
(2) and a person will not, under the 
civil law, be subrogated to the rights 
of the original creditors without a 
deed of subrogation, unless he was 
bound for the debtor, in which case 
subrogation takes place by action of 
law (Virgin’s Succession, 18 La.Ann. 
42; Harrison v. Bisland, 5 Rob, (La.) 
204), (8) for every one who furnishes 
money or binds himself uncondition- 
ally for a debt does not thereby en- 
title himself to the creditor’s rights; 
a legal. subrogation exists in favor, 
not of all who pay a debt, but of 
those only who, being bound for, dis- 
charge it (Harrison v. Bisland, supra; 
Nolte & Co. v. Their Creditors, 7 Mart. 
N.S. (La.) 602). 


13. U.S..—Furness Shipping & 
Agency Co. v. Barber & Co., 6 F.(2d) 
779; Farmers’ Loan & Trust Co. of 
N. Y. v. Wilcox County, Ga., 298 F. 
772 {aff 2 F.(2d) 465]; U. S.v. D. L. 
Taylor Co; 263 FE. 635: ‘Laff? 277 
945]; Knauth v. Knight, 255 F. 677, 
167 C.C.A. 53 [cert den 39 S.Ct. 290, 
249 U.S. 608, 63 L.Ed. 800]; Portland 
Flouring Mills Co. v. Portland & 
Asiatic S.8.Co., 145 F. 687; Lawrence 
Ve TS TLS BY 9228 atts 165R 25455) 22 
C.C.A. 646]; U. S. Bank v. Winston, 
2 F.Cas.No. 944, 2 Brock. 252. 


Cal._—Schlitz vy. Thomas, 216 P. 51, 
61 Cal.App. 635. 


D.C.—Richards Brick Co. y. Roth- 
well, 18 App.D.C. 516. 


Ga.—Lutes v. Warren, 92 S.BE. 58, 
146 Ga. 641; Merchants’, ete., Bank vy. 
Tillman, 31 S.E. 794, 106 Ga. 55; Mar- 
tin v. Walker, 21 S.E. 223, 94 Ga. 477, 


J]l.—Pearce vy. Bryant Coal Co., 13 
N.E. 561, 121 Tl. 590 [aff 25 Ill.App. 
51];)5 Hough v. Attna L. Ins. Co., 57 
Til. 318, 11 Am.R. 18; Bouton v. Cam- 
eron, 99 Ill.App. 600 [aff 68 N.E. 800, 
205 Ill. 50]; Suppiger yv. Garrels, 20 
Tll.App. 625. 


Ind.—Fast v. State, 107 N.E. 465, 
182 Ind. 606; Thompson y. Connecti- 
cut Mut. L. Ins, Co., 88 N.B. 796, 139 
Ind. 325; Binford vy. Adams, 3 N.E. 
753, 104° Ind. 41; McClure vy. An- 
drews, 68 Ind. 97; Richmond yv. Mar- 
ston, 15 Ind. 134. 


Iowa.—Wragg v. Wragg, 226 N.W. 
99, 208 Iowa 939, 64 A.L.R. 1292. 


Kan.—Traders’ Bank yv. Myers, 44 
P. 292, 3 Kan.App. 636. 


Ky.—Wilson v. Smith, 281 S.w. 


other to be entitled to subrogation, he must have 
an agreement, express or implied, therefor,** or a 
request from the debtor to pay, which is in effect an 


1008, 2138 Ky. 836; Illinois Surety Co. 
v. Mitchell, 197 S.W. 844, 177 Ky. 367, 
L.R.A.1918A 931. ‘ 


La.—Oliver v. Bragg, 15 la.Ann. 
402. ¢ 


Md.—Swan v. Patterson, 7 Md. 164. 


Mo.—Fowler v. Fowler, 78 Mo.App. _ 
330; Dunn v. Missouri Pac. R. Co., 45 
Mo.App, 29. 


N.J.—Shinn v. 


N.Y.—Acer v. Hotchkiss, 97 N.Y. 
395; Miller v. Moreau, 10 N.Y.St. 711; 
Sandford v. McLean, 3 Paige 117, 25 
Am.D: W738. 


N.C.—Journal Pub. Co. v. Barber, 
81 S.E. 694, 165 N.C. 478. 


Okl.—Bobier vy. Horn, 
241, 95 Okl. 8; Johnson v. 
168 P. 1031, 66 Okl. 308. 


Or.—U. S. Fidelity & Guaranty Co. 
v. Bramwell, 217 P. 332, 108 Or. 261, 
32 A.L.R. 829. 


Pa.—Webster’s Appeal, 86 Pa. 409; 
Pletcher vy. Pletcher, 13 Pa.Dist.&Co. 
161. 


S.C.—Southern Ry. Co. v. Swift & 
Co., 155 S.E. 429; 158 S.C. 307; Hamp- 
ton Loan & Exchange Bank v. Light- 
sey, 152 S.E. 425, 155 S.C. 222; Dunn 
v. Chapman, 146 S.E. 818, 149 S.C. 
163. 


S.D.—Pollock v. Wright, 87 N.W. 
584, 15 S.D. 134. 


Tex.—Jones Lumber Co. v. Villegas, 
28 S.W. 558, 8 Tex.Civ.App. 669. 


Vt.—Town of Grand Isle vy. Mec- 
Gowan, 92 A. 6, 88 Vt. 140; Royalton 
Nat. Bank vy. Cushing, 53 Vt. 321. 


W.Va.—MecNeil v. Miller, 2 S.E. 335, 
29 W.Va. 480. 


. Wis.—Downer v. 
612. 

[a] Directors and stockholders are 
not strangers with respect to a debt 
of the corporation. Redington vy. 
Cornwell, 27 P. 40, 90 Cal. 49; Wright 
v. Oroville Gold, ete., Min. Co., 40 
Cal. 20; Harts v. Brown, 77 Ill. 226; 
Liles v. Rogers, 18 S.E. 104, 118 N.C. 
197, 37 Am.S.R. 627. Compare East- 
man v. Crosby, 8 Allen (Mass.) 206 
(holding that a payment of corporate 
debts by a stockholder in a foreign 
corporation will be deemed to have 
been voluntary, in the absence of 
eet that he was legally liable there- 
for). 

14. Ind.—Richmond v. Marston, 15 
Ind. 134. 


Mo.—Jacobs v. Webster, 205 S.w. 
530, 199 Mo.App. 604. 


Pa.—Williamson’s Appeal, 94 Pa. 
231; Mosier’s Appeal, 56 Pa. 76, 93 
Am.D. 783. 


ae a re Martin, 54 A. 589, 25 R. 


Budd, 14 N.J.Eq- 
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Miller, 15 Wis. 


Te 


Utah.—Bingham vy. Walker Bros., 
Bankers, 283 P. 1055. 


See Stahl v. Stahl, 166 Ill.App. 236. 


[a] Agreement not shown.—One 
voluntarily paying a claim against an 
estate in accordance with an agree- 
ment with the widow who had no 
authority to act for the estate is not 
entitled to subrogation against the 
estate. Bingham v. Walker Bros., 
Bankers, (Utah) 283 P. 1055. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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implied contract,1® or ratification of the payment,1® 
: ssi; A mere understand- 
ing, existing in the mind of the payor, that. he will 
be entitled to subrogation will not so entitle him;18 
but if persons not legally bound to pay do so, not 
as volunteers, but with a well founded expectation, 
justified by the conduct or contract of the debtor, 
that they will be entitled to hold all the securities 
for their indemnity which the creditor had against 
the debtor, they will be subrogated;1® and in one 
jurisdiction it has been held that a stranger who 
pays a debt without request by the debtor, when his 
payment is not ratified by the debtor, may bring a 
suit in equity praying relief in the alternative, that 
if the debtor do not ratify such payment, the debt 
may be enforced in his favor, as its equitable as- 
signee, or, 1f so ratified, that he be decreed repay- 


or an assignment of the debt.17 


15. Colo.—Leavenworth v. Bren- 


del, 167 P. 964, 63 Colo. 563. 


Ilt.— Howard vy. Burns, 116 N.E. 703, 
279 Tl, 256 {aff 201 Ill.App. 579]. 


fe Seige atta v. Brown, 13 N.J.Eq. 


N.Y.—MeNally v. Georgia-Florida 
Lumber Co., 131 N.Y.S. 295, 146 App. 
Div. 456 [aff 104 N.E. 1134, 210 N.Y. 
ened: Muller v. Moreau, 10 N.Y.St. 


gute (3 


Pa.—Bossard’s Est., 44 Pa.Co. 552. 


W.Va.—Hugegins v. Fitzpatrick, 135 
S.E. 19, 102 W.Va. 224. 


[a] hus (1) where original mak- 
er of notes secured by trust deed pro- 
cured another to contribute with him 
an amount sufficient to purchase the 
notes, which the maker’s grantee had 
assumed to .pay, such other person 
was not a volunteer, but a purchaser. 
Howard v. Burns, 116 N.E. 703, 279 
Ill. 256 [aff 201 Ill.App. 579]. (2) 
Where a traction company had notes 
issued pledging a railway company’s 
earnings for payment of principal and 
interest, if it had paid any debt of 
the railway company, it did so volun- 
tarily, and without any request to do 
so, and it would not be entitled to 
become subrogated to any right or 
remedy of a creditor} or to act for 
the holders of the note. Fidelity 
Trust Co. of Buffalo, N. Y., v. Inter- 
national Ry. Co., 193 N.Y.S. 726, 118 
Misc. 227. 


[b] Request from wrong person.— 
(1) A bank which applied the pro- 
ceeds of notes it held for collection 
to pay joint notes due a third person 
when required to reimburse the own- 
er for such wrongful payment was 
not subrogated to the third person’s 
rights, even though another joint 
debtor on the note paid had directed 
such payment. First State Bank & 
Trust Co. vy. Vardeman, (Tex.Commn. 
App.) 221 S.W. 585 [aff (Civ.App.) 
188 S.W. 695]. (2) A person paying 
a claim against an estate pursuant to 
an agreement with the widow is not 
entitled to subrogation on the theory 
that the widow would have been en- 
titled thereto. Bingham —v. Walker 
Bros., Bankers, (Utah) 283 P. 1055. 


16. Bowen v. Gilbert, 98 N.W. 273, 
122 Iowa 448. 


[a] Ratification shown.—Where, 
after a junior lienholder had paid 
the senior mortgage without the 
mortgagor’s consent, the latter paid 
him one or more jnstallments there- 
on, and tendered still others, the 
mortgagor thereby ratified the pay- 
ment. Bowen v. Gilbert, 98 N.W. 273, 
122 Iowa 448. 


17. Lackawanna Trust & Safe De- 


‘for their support, 
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posit Co. v. Gomeringer, 84 A. 757, 236 
Pa. 179; Clark v. Moore, 76 Va. 262. 


18. Wragg v. Wrage, 226 N.W. 99, 
208 Iowa 939, 64 A.L.R. 1292; New 
Jersey Midland R. Co. v. Wortendyke, 
27 N.J.Eq. 658. 


19. Schoonover vy. Allen, 40 Ark. 
132; Chaffe & Bro. vy. Oliver, 39 Ark. 
5381; Wragg v. Wragg, 226 N.W. 99, 
208 Iowa 939, 64 A.L.R. 1292. 


20. Crumlish y. Central Imp. Co., 
18 S.B. 456, 38 W.Va. 390, 45 Am.S.R. 
872; 23 L.R.A, 120: 


21. Slack v. Kirk, 67 Pa. 380, 5 Am. 
R. 438. But see Pierson y. Phillips, 
95 A. 622, 85 N.J.Eq. 60 (holding that 
brother of beneficiaries of trust fund 
who voluntarily 
made payments for that end from a 
sense of duty as a brother without 
reference to the trust, could have no 
decree of subrogation covering pay- 
ments made by him against what re- 
mained of the trust fund in the hands 
of the trustee’s heirs); Pletcher v. 
Pletcher, 13 Pa.Dist.&Co. 161 (holding 
a daughter who paid hospital and doc- 
tor bills contracted during her moth- 
er’s last illness not entitled to recov- 
er therefor from her stepfather). 


nee U.S.—Lewis v. Chittick, 25 F. 


Mich.—Detroit & Northern Michi- 
gan Bldg. & Loan Ass’n vy. Oram, 167 
N.W. 50, 200 Mich. 485. 


Neb.—Lee v. Newell, 147 N.W. 684, 
96 Neb. 209. 


N.Y.—Durante y. Eannaco, 72 N.Y. 
S. 1048, 65 App.Div. 435. See K. & 
K. Silk Trimming Co. v. Garfield Nat. 
Bank of City of New York, 215 N.Y.S. 
269, 127 Mise. 27 (where the judges 
disagreed as to the right of a bank, 
which, thinking it had a right to, paid 
a depositor’s note contrary to instruc- 
tions, to be subrogated to the latter’s 
rights against the depositor). 


N.C.—Journal Pub. Co. v. 
81 S.E. 694, 165 N.C. 478. 


Tenn.—Dixon vy. Morgan, 285 S.W. 
558, 154 Tenn. 389. ‘ 


[a] Thus a person paying ‘debt of 
another through mistake will be sub- 
rogated to rights of payee, unless 
rights of third party have intervened 
or he is guilty of culpable negligence. 


Barber, 


Dixon vy. Morgan, 285 S.W. 558, 154 
Tenn. 389. 
[b] Mistake of fact is ground of 


equitable relief against payment of 
debt of another, entitling one paying 
it by mistake to be subrogated to 
rights of payee. Lee v. Newell, 147 
N.W. 684, 96 Neb. 209; Dixon v. Mor- 
gan, 285 S.W. 558, 154 Tenn, 389. 


[c] Limitation on rule.—Culpable 
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ment of the amount paid for the use of the debtor.2° 
_ Payment under a moral obligation is not voluntary.?¥ 


Mistake as to necessity of payment. 
made in ignorance of the real state of facts eannot 
be said to be voluntary.?? 
paid a debt under a colorable obligation to do so, 
that he may protect his own claim, or under an hon- 
est belief that he is bound,?? or who mistakenly but 
in good faith believes that he has an interest in 
property, to protect which he discharges a lien,?* 
will be subrogated. A mere mistake as to the iden- 
tity of the property with which he is dealing, how- 
ever, is not sufficient to prevent one discharging a 
lien from being considered a mere volunteer.?® 


[§ 28] E. Payment of Debt—1l. Necessity and 
Sufficiency in General.2® Ordinarily before subro- 


Payments 


So a person who has 


negligence of a person paying a debt 
of another through mistake is nec- 
essary to prevent subrogation. Dix- 
Hark Morgan, 285 S.W. 558, 154 Tenn. 


[d] Scope of inquiry.—When basis 
for subrogation is payment under 
mistake of fact, usually only essential 
questions are right to pay, and wheth- 


|er there are any intervening equities 
|that will be prejudiced by allowing 
subrogation. 


bre Detroit & Northern 
Michigan Building & Loan Ass’n y. 
Oram, 167 N.W. 50, 200 Mich. 485. 


23. Furness Shipping & Agency 
Barber & Co., 6 F.(2d) 779; 
Muir v. Berkshire, 52 Ind. 149; Cobb 
v. Dyer, 69 Me. 494. 


Subrogation of one paying under 
rem ae belief of suretyship see in- 
ra. 8" 535 


24. Hawaii—Kapena v. Kaleleona- 
lani, 6 Hawaii 579, 8 Hawaii 697. 


Ind.—Cockrum y. West, 23 N.E. 140, 
122 Ind. 372. 


Mass,—Fowler v. Parsons, 
799, 143 Mass. 401. 


Mich.—Detroit & Northern Michi- 
gan Bldg. & Loan Ass’n v. Oram, 167 
N.W. 50, 200 Mich. 485. 


Mo.—Foster v. Williams, 128 S.W. 
797, 144 Mo.App. 219. : 


N.C.—Journal Pub. Co. vy. Barber, 
81 S.E. 694, 165 N.C. 478. 


Tenn.—Walker v. Walker, 200 S.W. 
825, 138 Tenn. 679. 


Tex.—Minchew v. Hankins, (Civ. 
App.) 278 S.W. 306 [aff (Commn.App.) 
285 S.W. 264]. 


[a] Illustrations.—(1) The widow 
of a Georgia decedent who, under mis- 
take as to the laws of Tennessee, 
whereby she thought herself the own- 
er of Tennessee land, paid purchase- 
money notes, constituting a lien on 
the Tennessee land, was entitled to 
subrogation to a lien of such notes. 
Walker v. Walker, 200 S.W. 825, 138 
Tenn. 679. (2) Purchasers under 
judgment sale were not mere volun- 
teers in redeeming from mortgage, 
where judgment debtor’s property 
was conveyed to his wife while he 
was insolvent, and reconveyed to hus- 
band by deed executed by wife alone. 
Minchew v. Hankins, (Tex.Civ.App.) 
278 S.W. 306 [aff (Commn.App.) 285 
S.W. 264]. 

25. Jacobs v. Webster, 205 S.W. 
530, 199 Mo.App. 604. 


26. Necessity for payment in or- 
der to entitle a surety to subroga- 
tion see infra § 52. 

Necessity and sufficiency of tender 
see infra § 130. 


9 N.E. 


SUBROGATION [§ 28 
sufficient. It is not necessary that payment be in 
money; anything accepted by the creditor is sufti- 


cient, provided it is actually accepted.** However, 
where the special circumstances of the case demand 
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gation can be enforced the debt must be paid.?7_ It 
must be paid in full,?* at least in so far as the rights 
of a principal creditor are concerned.?® Liability 
to pay®° or a conditional tender of payment*? is not 


Mo.—McKenzie v. Missouri Stables, 
(App.) 34 S.W.(2d) 136; Ward v. Con- 
eordia Fire Ins. Co. of Milwaukee, 262 
S.W. 450, 218 Mo.App. 98. 


titled to credit for the amount of out- 
standing insurance, until it pays its 
liability to the owner. Portsmouth 
Fisheries Co. v. John L. Roper Lum- 


27. U.S.—AOtna L. Ins. Co. v. Mid- 
dleport, 8 S.Ct. 625, 124 U.S. 534, 31 
L.Ed. 537; Portsmouth Fisheries Co. 
v. John L. Roper Lumber Co., 269 F. 


586 [aff 260 F. 1008]. 

Ala.—Thigpen v. Arant, 105 So. 644, 
213 Afla. 516; Adtna Ins. Co. v. Hann, 
72 So. 48,196 Ala, 234; Curb v. Dabbs 
& Tannehill, 97 So. 109, 19 Ala.App. 
149 [cert den 97 So. 111, 210 Ala. 
45]. 

Ark.—Jansen y. Perrin, 19 S.W.(2d) 
1105, 179 Ark. 972. 

Cal.—Arp vy. Blake, 218 P. 773, 63 
Cal.App. 362. 

Iowa.—Leach v. Commercial Sav. 
Bank of Des Moines, 213 N.W. 517, 
205 Iowa 1154; Andrew v, U. S. Bank 
of Des Moines, 213 N.W. 531, 205 Iowa 
$83. 

Ky.—McClure v. King, 104 S.W. 711, 
126 Ky. 675, 31 Ky.L. 1085. 

Md.—Swan v. Patterson, 7 Md. 164. 

Miss.—Weir-Booger Dry Goods Co. 
v. Kelly, 31 So. 808, 80 Miss. 64; 
Magee v. Leggett, 48 Miss. 139. 

Mo.—State ex rel. Kilkenny v. 
Daues, 289 S.W. 550 [quashing cert 
279 S.W. 184, 222 Mo.App. 535]. 

N.J.—New Jersey Midland R. Co. 
v. Wortendyke, 27 N.J.Hq. 658. 


N.Y.—Turner v. Woolworth, 151 N. 


Y.S. 93, 165 App.Div. 70 [mod on other. 


grounds 117 N.E. 814, 221 N.Y. 425]; 
Sickels v. Herold, 36 N.Y.S. 488, 15 
Mise. 116 [mod on other grounds 43 
N.E. 852, 149 N.Y. 332]. 


Okil.—Johnson y. Gillett, 168. P. 
1031, 66 Okl. 308; Bunker v. Haskett, 
156 P. 347, 56 Okl. 545. 


Or.—U. S. Fidelity & Guaranty Co. 
v. Bramwell, 217 P. 332, 108 Or. 261, 
32 A.L.R.) 829. : 


Pa.—C. G. Gawthrop Co. v. Fibre 
Specialty Co., 101 A. 760, 257 Pa. 349; 
Forest Oil Co.’s Appeals, 12 A. 442, 
118 Pa. 138, 4 Am.S.R. 584; Penn- 
Sylvania Bank v. Potius, 10 Watts 
148; Kyner v. Kyner, 6 Watts 221. 


S.C.—Southern Ry. Co. v. Swift & 
Co., 155 S.E. 125, 158 S.C. 307; Hamp- 
ton Loan & Exchange Bank vy. Light- 
sey, 152 S.H. 425, 155 S.C. 222; Dunn 
yee menmat, 146 S.E. 818, 149 S.C. 


Tex.—Steele v. Butler, 
227 S.W. 506. 


Va.—Combs y. Candler, 27 S.E. 815, 
S52 Vian. 


Wis.—O’Neill v. Russell, 212 N.W. 
278, 192 Wis. 141. 


ire cur solles v. Fookes, 16 Ont. 


(Civ.App.) 
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Eng.—Farebrother vy. Wodehouse, 


23 Beav. 18, 58 Reprint 7. 


[a] Thus (1) a judgment debtor 
secondarily liable has no recourse 
against a debtor primarily liable un- 
til he pays the judgment. Jansen vy. 
Perrin, 19 S.W.(2d) 1105, 179 Ark. 
927. (2) A wife’s local counsel in a 
divorce suit is not subrogated to the 
claims of foreign attorneys in a suit 
to enforce an alimony decree, in the 
absence of proof of payment. 'Turn- 
er v. Woolworth, 151 N.Y.S. 98, 165 
App.Div. 70 [mod on other grounds 
DEOING Ss (84, 22d IN GY. A257 G8) uA. 
charterer of a dredge, sued for its 
loss through its negligence, is not en- 


ber Co., 269 F. 586 [aff 260 F. 1008]. 
(4) One who gives a note to secure 
the debt is not entitled to subrogation 
until the note is paid. Sickels v. 
Herold, 36 N.Y.S. 488, 15 Misc. 116 
[mod on other grounds 43 N.E. 852, 
149 N.Y. 332]. (5) Where sellers of 


trucks took possession thereof after 


motor bus bodies had been attached, 
on buyer’s default, but the seller of 
the bus bodies, who had reserved, ti- 
tle, was entitled to the bodies because 
of buyer’s default in payment of in- 
stallment on purchase price, the sell- 
ers of the trucks were not entitled 
to be subrogated to the rights of the 
buyer against such seller of motor 
bus bodies, they not having paid or 
tendered the money due for the bus 
bodies. A. Meister & Sons Co. v. Har- 
rison, 206 P. 106, 56 Cal.App. 679. (6) 
Where a mortgagor employed the 
mortgagee’s agent to obtain a loan to 
pay off the mortgage, which was ob- 
tained, but converted by the agent, 
the mortgagor must bear the loss, and 
the lender is not thereby subrogated 
to the mortgage. Thigpen v. Arant, 
105 So. 644, 2138 Ala. 516. (7) Where 
brokers, agents of both borrowers 
and lender in making a loan, failed 
to pay over the money to the borrow- 
er, they cannot be subrogated to the 
rights of the holders of the vendor’s 
lien notes which were to be paid with 
the money loaned until they have sat- 
isfied them, and the lender likewise 
cannot claim subrogation, since he is 
chargeable with the knowledge of all 
facts in the possession of his agents. 
Steele v. Butler, (Tex.Civ.App.) 227 
S.W. 506. 


{b] Purchase of debt insufficient. 
—The sale and transfer of the debt 
gives the purchaser no right of subro- 
gation. Atna L. Ins. Co. vy. Middle- 
port, 0 S.Ct. 625, 124 U.S. 534, 31 L. 

ote 


238. U.S.—U. S. Fidelity & Guaran- 
ty Co. v. McClintock, 26 F.(2d) 944 
[mod 28 F.(2d) 1015]. 


Ala.—Shaddix y. National Surety 
Co., 128 So. 220, 221 Ala. 268; Corinth 
State Bank yv. First Nat. Bank, 117 So. 
216, 217 Ala. 632; Thompson v. Mene- 
fee, 100 So. 107, 211 Ala. 168; Cross 
v. Bank of Ensley, 87 So. 843, 205 Ala. 
274; Atherton v. Tesch, 80 So. 832, 
202 Ala. 448. 


Ark.—Barton vy. Matthews, 216 S.W. 
693, 141 Ark, 262, 9 A.L.R. 1594; Jones 
v. Harris, 117 S.W. 1077, 90 Ark. 51. 


Fla.—Brogan vy. Ferguson, 133 So. 
317; Marianna Nat. Farm Loan Ass’n 
v. Braswell, 116 So. 639, 95 Fla. 510. 


Ga.—Erwin v. Brooke, 126 S.E. 777, 
159. Ga. 683. 


Idaho.—Houghtelin v. Diehl, 277 P. 
699, 47 Idaho 636. 


Ind.—Maryland Casualty Co. of 
Baltimore, Md. v. Cincinnati, C., C. & 
St. L.oRy. Con 124 N.Bnv74, 74) Ind: 
App. 272. 


Ky.—McClure v. King, 104 S.W. 711, 
126 Ky. 675, 31 Ky.L. 1085. 


Md.—Swan v. Patterson, 7 Md. 164; 
Gere Bank y. Edwards, 1 Gill&J. 


A taro 3 v. Leggett, 48 Miss. 


N.J.—New Jersey Midland R. Co. v. 
Wortendyke, 27 N.J.Eq. 658. 


N.Y.—McGrath v. Carnegie Trust 
Co., 116 N.E. 787, 221 N.Y. 92; .Citi- 
zens’ Trust Co. of Utica v. R. Pres- 
eott & Son, 227 N.Y.S. 514, 131 Misc. 
Bee [aff 229 N.Y.S. 687, 224 App.Div. 


Or.—U. S. Fidelity & Guaranty Co. 
v. Bramwell, 217 P. 332, 108 Or. 261, 
32 A.L.R. 829. 


Pa.—Forest Oil Co.’s Appeal, 12 A. 
442, 118 Pa. 138, 4 Am.S.R. 584; Bank 
of Pennsylvania vy. Potius, 10 Watts 
148; Kyner v. Kyner, 6 Watts 221. 


Vt.—Clifford v. West Hartford 
Creamery Co., 153 A. 205, 103 Vt. 229. 


Wash.—Chapman y. Ross, 277 P. 
854, 152 Wash. 262. 


Wis.—Waukesha Savings, Building 
& Loan Ass’n y. Hamill, 232 N.W. 877 
[mod on other grounds 234 N.W. 879]. 


Eng.—Farebrother v. Wodehouse, 
23 Beav. 18, 53 Reprint 7. . 


[a] Rule applied to conventional 
as well as legal subrogation, unless 
the contract by which such right is 
created provides otherwise. Mary- 
land Casualty Co. of Baltimore, Md., 
ve Cincinnati, C3 oCL&: Stein. RywCo, 
124 N.E. 774, 74 Ind.App. 272. 


[b] Reason for rule “is that so 
long as the party, whose rights are 
claimed for use in protecting the par- 
ty who would invoke the doctrine, 
remains unsatisfied, though in part 
only, there will be no interference 
with his rights or securities which 
might, even by bare possibility, prej- 
udice him or embarrass him in the 
eollection of his claim.” Corinth 
State Bank v. First Nat. Bank, 117 So. 
216, 218, 217 Ala. 632. 


[c] All secured indebtedness must 
be paid. Clifford v. West Hartford 
Creamery Co., 153 A. 205, 103 Vt. 229. 


29. Jones v. Harris, 117 S.W. 1077, 
90) Ark. 51. 


30. Arp v. Blake, 218 P. 773, 63 
Cal.App. 362; McClure v. King, 104 S. 
W.. 711, 126 Ky. 675, °31 Ky... 1085> 
C. G. Gawthrop Co. v. Fibre Special- 
ty Co., 101 A. 760, 257 Pa, 349. 


31. Haskell vy. Title Guarantee & 
Trust Co., 249 P. 43, 79 Cal.App. 164; 
Forest Oil Co.’s Appeals, 12 A. 442, 
118 Pa. 138, 4 Am.S.R. 584. 


[a] Thus a tender by the lessee 
of land to a judgment creditor of the 
amount due, accompanied with a de- 
mand that the judgment be assigned 
to him, could not in any event enti- 
tle such lessee to subrogation, since 
the tender, accompanied by the de- 
mand, was not equivalent to payment. 
Forest Oil Co.’s Appeals, 12 A. 442, 118 
Pa. 138, 4 Am.S.R. 584. 


32. Mentz’s Assignee v. Mahoney, 
150 S.W. 5038, 150 Ky. 409; Ft. Jef- 
ferson Imp. Co. v. Dupoyster, 66 S. 
W. 1048, 112 Ky. 792, 24 Ky.L. 1199, 
2 L.R.A.N.S. 263; Journal Pub. Co. v, 
Barber, 81 S.E. 694, 165 N.C. 478; 
poe v. Candler, 27 S.E..815, 95 Va. 


{a]_ Payment by note—(1) One 
who discharged the debt of another 


For later cases. developments and changes in the law see Annotations, same title and section number. 


; $§ 28-29] 


it, equity has allowed subrogation in cases where 
a liability only, and not payment, was shown.** 


Ordinarily there can 
be no subrogation to the rights of another unless 
the claim of that other is fully satisfied; and, until 
the whole debt. is paid there can be no interference 
with the ereditor’s rights or securities which might, 
even by bare possibility, prejudice him in the col- 
lection of the residue of his claim,** for a right of 
subrogation is rather against the debtor than against 
the ecreditor,?> and subrogation will be denied one 
who did not pay or furnish the means to pay the 
So a person who pays only one of 


[§ 29] 2. Part Payment. 


entire debt.?6 


SUBROGATION 


rights.*° 


two or more debts is not subrogated to any col- 


by executing a note is subrogated to 
the creditor’s right of action on the 
debt (Mentz’s Assignee v. Mahoney, 
150. S.W. 503, 150 Ky. 409; Et. Jef- 
ferson Imp. Co. v. Dupoyster, 66 S. 
We O48 112 Rey. 792,524 Kye 199, 
2 L.R.A.N.S. 263), (2) without first 
paying the note (Mentz’s Assignee v. 
Mahoney, supra). 


{b] Payment by proceeds of dis- 
ccunted note.—That.a discounted 
note, the proceeds of which were used 
to make a payment on a chattel mort- 
gage for which plaintiff claims the 
right of subrogation, was not paid by 
plaintiff until after suit was brought 
does not defeat its right to such sub- 
rogation. Journal Pub. Co. vy. Bar- 
ber, 81 S.E. 694, 165 N.C. 478. 


[ec] Payment not shown.—(1) 
Where land was sold under liens 
against vendor existing prior to the 
transfer to vendees, and vendees 
purchased at the sale, and gave their 
bonds in payment of the price, they 
were not entitled to be subrogated 
to the rights of the lien creditors, in 
the absence of proof that the credi- 
tors accepted the bonds in payment 
of vendor’s indebtedness. Combs v. 
Candler,” 27 ‘S:H815;, 95. Va. -T... (2) 
Resolution of directors and_ stock- 
holders of a corporation writing down 
stock to cover defalcations of secre- 
tary held not to support a contention 
that the amount received on the sec- 
retary’s bond should be credited pro 
rata on claim for conversion of a 
check cashed by the secretary of a 
bank without authority. Palo Alto 
Mut. Building & Loan Ass’n v. First 
Nat. Bank, 164 P. 1124, 33 Cal.App. 
214. 


33. Evans, Coleman & Evans vy. 
Pistorino, 139 N.E. 848, 245 Mass. 
94. 


[a] Illustration.—Where a broker 
purchased goods on orders of defend- 
ants’ agent, and judgment had been 
recovered against it for breach of the 
contract, which it did not have suffi- 
cient assets to pay, it was not neces- 
sary that it should be forced into 
bankruptcy, or make payment by bor- 
rowing the money, before defendants’ 
liability could be established and en- 
forced in suit by the seller to estab- 
lish broker’s right to indemnification 
and to be subrogated to such right. 
Evans, Coleman & Evans vy. Pistorino, 
139 N.E. 848, 245 Mass. 94. 


Rights of third persons against 
principal of broker see Brokers § 
141. ; 

34. U.S.—Browder v. Hill, 136 F. 
821, 69 C.C.A. 499. 

Ala.—Atherton vy. Tesch, 80 So. 832, 
202 Ala. 448. 

Ark.—Barton v. Matthews, 216 S. 
W. 693, 141 Ark: 262, 9 A.L.R. 1594. 


[60 C. J.—46] 


Cal.Henshaw v. Homeland Co., 
L7O"P 826, V7 Cal. 38h: 


Idaho.—Houghtelin v. Diehl, 277 P. 
699, 47 Idaho 636. 


Ill.—State Bank of Rock Island v. 
Bryan, 186 Ill.App. 207 [aff 108 N.E. 
1004, 268 Ill. 151). 


Iowa.—Hubbard v. Le Barron, 81 
N.W. 681, 110 Iowa 443. 


Ky.—Wilson v. Smith, 281 S.wWw. 
1008, 213 Ky. 836; McClure v. King, 
eae eld, Pa Govkey. \Gicdey olen yelue 


Tene v. Leggett, 48 Miss. 


N.J.—Wyckoff v. Noyes, 36 N.J.Eq. 
227; New Jersey Midland R. Co. v. 
Wortendyke. 27 N.J.Eq. 658. But see 
Comins v. Culver, 35 N.J.Eq. 94 (ap- 
parently allowing pro tanto subroga- 
tion, although creditor only partially 
satisfied)... 


Or.—State  v. 
1104, 128 Or. 684. 


Pa.—Musgrave v. Dickson, 33 A. 
705, 172 Pa.—629, 51 Am.S.R. 765; 
Hoover v. Epler, 52 Pa. 522; Dela- 
ware, etc., Canal Co.’s Appeal, 38 Pa. 
512; Commonwealth Bank v. Potius, 
10 Watts 148;- Kyner v. Kyner, 6 
Watts 221; Allegheny Nat. Bank v. 
Petty, 7 A. 788, 4 Pa.Cas. 456; Nes- 
bit v. Martin, 4 Pa.Co. 95. 


Tenn.—Knaffl v. Knoxville Banking 
& Trust Co., 182 S.W. 232, 133 Tenn. 
655, Ann.Cas.1917C 1181; Harlan v. 
Sweeny, 1 Lea 682. 


Tex.—Askey vy. Stroud, (Civ.App.) 
240 S.W. 339. 

Utah.—Featherstone v. 
45 P. 713, 14 Utah 12. 


Va.—Combs v. Agee, 139 S.E. 
148 Va. 471. 

Wash.—Jensen y. American Bank 
of Spokane, 288 P. 660, 157 Wash. 240 
[quot Cyc]. 

Eng.—Dering v. Winchelsea, 1 
White&T.Lead.Cas.Eq. 120. 


[a] Payment at debtor’s request. 
—(1) A third person who pays a por- 
tion of a debt secured by a lien, at 
the instance of the debtor, will not 
be subrogated in equity to such lien, 
to the prejudice of the original credi- 
tor with respect to the remainder of 
his debt. Browder v. Hill, 136 F. 821, 
69 C.C.A. 499. (2) A person who, un- 
der an agreement with the debtor but 
without knowledge of the creditor, 
loaned money with which to pay part 
of purchase money notes did not by 
subrogation acquire a lien similar to 
that of vendor creditor. Wilson v. 
Smith, 281 S.W. 1008, 213 Ky. 836. 


[b] Payment of installments does 
not, generally speaking, entitle one 
making payments to. subrogation. 
Jensen v. American Bank of Spokane, 


McDonald, 274 P. 


Emerson, 


265, 
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lateral securing all of the indebtedness until the 
entire indebtedness has been satisfied.37 
son for the rule against subrogation on part pay- 
ment is that the creditor cannot equitably be com- 
pelled to split his securities, and give up control of 
any part until he is fully satisfied.?8 
benefit of the creditor,?® and he alone ean object to 
subrogation under a partial payment and only to 
the extent that it would impair his preferred 
The rule extends only so far as its rea- 
son goes,*+ and is never invoked to defeat contract 
obligations in the interest of the debtor alone.*? If 
the balance of the debt has been satisfied by the 


The rea- 


It is for the 


288 P. 660, 157 Wash. 240. 


[ec] Payment of interest.—Pay- 
ment of accrued interest on debt gives 
no right of subrogation. State v. 
McDonald, 274 P. 1104, 128 Or. 684. 


[dad] Joint obligor who pays part 
of debt and secures release from 
personal liability is not subrogated 
to creditor’s rights. Henshaw. v. 
poner Coy 170" Pa 8267 “vi neal. 


[e] In Louisiana, although Rev. 
Civ. Code art 2160 c 2, declares that 
a debtor borrowing a sum of money 
to pay his debt by public notarial act 
may subrogate the lender to the 
rights of the creditor, and that such 
subrogation takes place independent- 
ly of the creditor, such recital is con- 
trolled by art 2162, providing that, in 
case of subrogation made by the debt- 
or, the creditor may exercise his right 
for what remains due him in prefer- 
ence to the debtor’s subrogee. Hutch- 
inson y. Rice, 29 So. 898, 105 La. 474. 


35. Houghtelin vy. Diehl, 277 P. 
699, 47 Idaho 636; Delaware, etc., 
Canal Co.’s Appeal, 38 Pa. 512; Combs 
v. Agee, 139. S.B.. 265, 148 Va, 6471; 
Jensen v. American Bank of Spokane, 
288 P. 660, 157 Wash. 240 [quot Cye]. 


36. Strickland v. Magoun, 104 N.Y. 
S. 425, 119 App.Div. 113 [aff 83 N.E. 
1132, 199 N.Y. 545]; Jensen v. Ameri- 
can Bank of Spokane, 288 P. 660, 157 
Wash. 240 [quot Cyc]. : 


37. Hanlon v. Union Bank of Medi-. 
na, 160 N.E. 650, 247 N.Y. 389; Askey 
MS a (Tex.Civ.App.) 240 S.W. 


[a] Tlustration.—Father who pur- 
chased his son’s note was not subro-- 
gated to the rights of the payee in 
the security furnished by a chattel. 
mortgage securing the note and fu- 
ture indebtedness, where, at the time 
of the purchase of the note, the mak- 
er had incurred further indebtedness 
to the payee. Askey v. Stroud, (Tex. 
Civ.App.) 240 S.W. 339. 


oe Schoonover v. Allen, 40 Ark. 


[a] Other statement.—The person 
ultimately entitled to subrogation 
cannot be permitted to interfere with 
or delay injuriously the right of a 
principal creditor to pursue every 
remedy open to him for the collection 
of his debt. Jones v. Harris, 117 S. 
W. 1077, 90 Ark. 51. 


39. Grantham v. Nunn, 121 S.E.. 
662, 187 N.C. 394; Journal Pub. Co. 
v. Barber, 81,S.E. 694, 165 N.C. 478. 

40. Journal Pub. Co, v. Barber, su-- 
pra. 

41. Schoonover v. Allen, 40 Ark.. 
132. ‘ 

42. Grantham y. Nunn, 


121 S.E.. 
662, 187 N.C. 394. : 
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principal,** or’if the person claiming subrogation 
offers to pay any remaining unpaid portion of the 
debt,4* or if its full satisfaction has been brought 
about by two persons,*> or in any other manner,*® 
subrogation will be allowed. Also, if by some error 
or mistake of calculation as to interest or costs not 
quite enough is paid to meet the whole debt, when 
the intention was to pay the whole debt, equity un- 
der its general power to relieve from mistake will 
grant subrogation pro tanto;#7 and one who en- 
deavored but failed to ascertain the exact amount 
due, and then paid into court a sum in excess of 
the debt, interest, and costs is entitled to subroga- 
tion.48 A judgment creditor is not bound to accept 
his debt from a stranger to the judgment, and a 
refusal of such tender is not equivalent to payment, 
for the purpose of subrogation, nor will it work 
an. equitable assignment.*® 


[§ 30] 3. Effect of Payment with Intent To Ex- 
tinguish Debt. If the facts and circumstances show 
definitely that at the time of payment the right of 
subrogation was not intended to be exercised, but, 
on the contrary, that the purpose was not to keep 
the debt alive but to extinguish it, then the right 
of subrogation cannot ‘be held to exist.®° 


[§ 31] F. When Right of Subrogation Accrues. 


43. Shaddix v. National Surety, 85 Ga. 463. 
Co., 128 So. 220, 221 Ala. 268; Journal 
Pub. Co, v. Barber, 81 S.E. 694, 165 6 


N.C. 478. 


SUBROGATION 


aullccr elece v. Garrett, 65 Ill.App. 


The rights of a subrogee attach at the time the 
equities arise in his favor,°! which ordinarily is at 
the time he assumes and pays the debt.°? 


[§ 32] G. Assignability of Right. The right of 
subrogation may be assigned and enforced by the 
assignee. °® . 4 


[§ 33] H. Waiver or Loss of Right.5* Subroga- 
tion, being an equity springing from the relation 
between the parties, and created and enforced for 
the benefit and protection of the one in whose favor 
it is originated, may be waived at pleasure,°® either 
expressly®* or by implication,®* but not to the detri- 
ment of the subrogee’s creditors, who, in turn, are 
entitled to subrogation to his right of subrogation.°* 
In accordance with the rule as to waiver generally,®® 
waiver of the right of subrogation is a question of 
intention.*° It must be by the conduct of the sub- 
rogee,*t his right to subrogation being unaffected 
by the conduct of another.*? To establish a waiver 
it is necessary to show by clear evidence an inten- 
tional relinquishment of a known right.°* It is 
not necessary, however, that the subrogee use the 
word “waive” in releasing its right,®* but it is suf- 
ficient if the understanding and arrangement are 
plainly expressed by the words used, and the rights 
and equities of the parties are clearly delineated.®*® 


to three mortgaze liens operates as a 
waiver of any rights he may have to 
be subrogated to a payment made on 
one of the three mortgages. MHiber- 


44, Corinth State Bank v. First 
Nat. Bank, 117 So. 216, 217 Ala. 632. 


45. Wilkins v. Gibson, 38 S.E. 374, 
113 Ga. 31, 84 Am.S.R. 204. 


46. Journal Pub. Co. v. Barber, 81 
S.E. 694, 165 N.C, 478. 


47. Sowers’ Appeal, 
Mon. (Pa.) 49. 


48. Snook v. Munday, 54 A. 77, 96 
Ma. 514. 


49. Nesbit v. Martin, 4 Pa.Co. 95. 


50. McDonald v. Cutter, 52 P. 120, 
-120 Cal. 44; Northern Trust Co. v. 
Consolidated Elevator Co., 171 N.W. 
265, 142 Minn. 132, 4 A.L.R. 510; 
Greenlaw v. Pettit, 11 S.W. 357, 87 
Tenn. 467; Belcher v. Wickersham, 9 
Baxt. (Tenn.) 111. But see Parker’s 
Appeal, (Pa.) 13 A. 481 (where sub- 
rogation was allowed in favor of es- 


15 A. 898, 1 


tate of deceased who had paid her’ 


- son’s debt, although she had made no 
claim therefor during her lifetime). 


[a] Lien held extinguished.—The 
fact 


rupts was used in paying overdrafts 
at a bank did not give complainants 
by subrogation a lien on eollaterals 
held by the bank as _ security. for 
when the indebtedness was;paid the 
lien was satisfied and ceased to ex- 
ist. Knauth y. Knight, 255 F. 677, 
167 C.C.A. 53 [cert den 39 S.Ct. 290, 
249 U.S. 608, 68 L.Ed; 800]. 


51. Pacific Fire Ins. Co. v. L. A. D. 
Motors Corporation, 240 N.Y.S, 372, 
136 Misc. 594. 

52. Pacific Fire Ins. Co. v. L. A. 
D. Motors Corporation, supra. 

Time to which sureties’ right of 
subrogation relates see infra § 51. 

53. Cal.—San Francisco Sav. Un- 
jon v. Long, 53 P. 907 [rev on other 
grounds 55 P. 708, 123 Cal. 107]. 


Ga.—Fuller vy. Dowdell, 11 S.E. 773, 


that money fraudulently ob-: 
tained from complainants by bank-' 


Ind.—F rank v. Traylor, 29 N.E. 486, 
130 Ind. 145, 16 L.R.A. 115; Manford 
v. Firth, 68 Ind. 83. 

N.J.—Hare v. Headley, 35 A. 445, 
54 N.J.Hq. 545. 

_W.Va.—Weimer v. Talbot, 49 S.E. 
372, 56 W.Va. 257. 

54. By conventional subrogee see 
supra § 12. 
pet junior lienholder see 


By surety see infra § 63. 


infra § 


U.S.—Richardson v. Traver, 5° 


55. 
S.Ct... 201, 112 U.S., 428, 28 L.Ed: 804; 
U. S. Bank v. Peter, 13 Pet. 123, 10 
L.Ed. 89; Fidelity & Deposit Co. of 
Maryland vy. Union State Bank of 
Minneapolis, 21 F.(2d) 102 


Ala.—Watts v. Eufaula Bank, 76 
Ala, 474. é 


Ind.—American Fidelity Co. v. 
East Ohio Sewer Pipe Co., 101 N.E. 
671, 58 Ind.App. 335. 


Mont.—McCarthy v, State Bank of! 


Townsend, 170 P. 15, 15 Mont. 319. 


N.Y.—Harbeck v. Vanderbilt, 20 N. 
X. 895. 


.Pa.—Douglass’ Appeal, 48 Pa. 223. 


Ratan Weiter v. Sloan, 21 S.C. 


Vt.—Hall v. Windsor Sav. Bank, 
121 A. 582, 124 A, 598, 97 Vt. 125. 


Wis.—Defiance Mach; Works y, 
Gill, 175 N.W. 940, 170° Wis. 477. 


[a] Unsecured creditors, who sur- 
render their claims. against the 
debtor (1) and, in lieu thereof, accept 
the notes of one on whose land the 
debtor has a lien, with the knowledge 


and understanding that the lien is: 


thereby paid, cannot thereafter claim 
to be subrogated to such lien. Ley- 
don v. Malloy, 10 OhioCir.Ct. 442, 6 
OhioCir.Dec. 820. (2) A. lienholder’s 


agreement to subordinate his claims: 


nian Banking Ass’n v. Chicago Title 
& Trust Co., 217 Ill.App. 36 [aff (11l1.) 
129 N.E. 540). 


56. Tyus v. De Jarnette, 26 Ala. 
280; Hope v. Seaman, 119 N.Y.S. 713 
[mod on other grounds 122 N.Y.S. 
127, 137 App.Div. 86 (aff 97 N.E. 1106, | 
204 N.Y. 563)]. 7 


57. Hope v. Seaman, supra. See 
cases infra notes 60-67. 
58. Huston’s Appeal, 69 Pa. 485 


foverr Harrisburg Bank y. German, . 
3 Pa. 300]. : 

59. See Waiver [40 Cyc 261 et 
seq]. 

60. U. S. Fidelity & Guaranty Co. 
v. Carnegie Trust Co., 146 N.Y.S. 804, 
161 App.Div. 429 [aff 107 N.E. 1087, 
213) N.Y. 629). 


61. Hall v. Windsor Sav. Bank, 


+121 A. 582, 124 A, 593, 97 Vt. 125. 


62. 
supra. 


63. Corinth State Bank y. First 


Hall v. Windsor Sav, Bank, 


'| Nat. Bank, 117 So. 216, 217 Ala. 632. 


[a] Waiver not shown.—Bank re- 


| fusing to accept mortgagor’s note in 


lieu of assignment of mortgage note 
paid by its loan, but only as addition- 
al security for such loan, does not 
waive its right of subrogation to 
the mortgage security for the note. 
Corinth State Bank y. First Nat. 
Bank, 117 So. 216, 217 Ala. 632. 


[b] Implied waiver.—In order to 
warrant implication of waiver the 
implication should be clear from the 
evidence as to what was said and 
done. Maryland Casualty Co. v. Cin- 
cinnati, 291 F, 825. 


_ 64 First Nat. Bank v. U.S. Fidel- 
Oa Guaranty Co., 271 P. 57, 127 Or. 


_ 65. First Nat. Bank v, U. S. Fidel- 
ity & Guaranty Co., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Any positive act done by the subrogee, at the time 
of, or subsequent to, payment, inconsistent with the 
enforcement of the right, will be considered as a 
waiver.°® The right is also lost by inexcusable neg- 
ligence on the part of the person asserting it;°7 but 
the equitable lien of a subrogee to the rights of a 
pledgee is not affected by attachment proceedings 
which are dissolved without any sale,®® nor, it has 
been held, is it divested by the removal of the goods 
pledged or its proceeds from Porto Rico by the 
pledgor’s trustee in bankruptey.®® 


[§ 34] I. Estoppel To Assert Right. The: ordi- 
nary doctrine of estoppel applies to the subrogee’s 
right to subrogation.7° Thus the equitable right to 
substitution is waived by the conduct of a would-be 
subrogee in urging another person to buy land with- 
out disclosing to him an intention to assert, in any 
event, any sort of claim to it, resulting from facts 
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of the existence of any such facts or contingent 
claim.’ However, one is not estopped from claim- 
ing the right of subrogation on account of negligence 
in enforeing his claims unless such negligence causes — 
injury to another or increases the burden of other 
henholders.?2 


[§ 35] J. Operation and Effect; Partial Subro- 
gation.*? Although subrogation may be granted pro 
tanto under some cireumstances,’* yet the doctrine 
contemplates full substitution.7> Ordinarily, subro- 
gation, legal or conventional, passes all the eredi- 
tor’s rights, privileges, remedies, liens, judgments, 
and mortgages,’® and an actual assignment is not 
necessary.‘7 <A person entitled to subrogation must 
work through the creditor whose rights he claims.** 
He stands in the shoes of the creditor;7®. and is 
entitled to the benefit of all the remedies of the 
creditor and may use all the means which the ered- 


or rights then existing, and without notifying him 


66. Tennessee Valley Bank v. 
Aaron, 104 So. 135, 213 Ala. 29; Watts 


-v. Eufaula Nat. Bank, 76 Ala. 474. 


[a] Waiver only occurs when the 
subrogee does some act inconsistent 
with his right to have the creditor’s 
lien. ‘© TennesSee Valley Bank v. 
Aaron, 104 So. 135, 213 Ala. 29. 


[b] Acceptance of independent 
security which is not cumulative 
merely, and-the enforcement of which 
is not consistent, and cannot be con- 
eurrent with the enforcement of the 
right of subrogation, waives the right 
to subrogation. Tennessee Valley 
Bank v. Aaron. 104 So. 135, 213 Ala. 
29; Watts v. Eufaula Nat. Bank; 76 
Ala. 474. 

67. Webber v. Frye, 202 N.W. 1, 
199 Iowa 448. : 

68. In re Plantations Co., 270 F. 
273. 

69. In re Plantations Co., supra. 

. 70. In re Warner, 47 N.W. 102, 82 
Mich. 624: In re Hays, 28 A. 158, 159 
Pa. 381; Hall v. Windsor Say. Bank, 
P21 Ae 82.9124, A W593; 9T OV tL 2b: 

71. Kleiser v. Seott, 6 Dana (Ky.) 
ewe 

72. Farmers’ State Bank of Rich- 
ardton v. Stieg, 219 N.W. 776, 56 N.D. 
851. 

73. Conventional snbrogation see 
supra § 12. 

74, Black v. Chicago Great West- 
ern R. Co., 174 N.W. 774, 187 Iowa 
904. 

Conventional subrogation see supra 
§ 12. 

Effect of partial payment of debt 
see supra § 29. 

75. U.S. Fidelity & Guaranty Co. 
v. Borough Bank of Brooklyn, 146 N. 
Y.S. 870, 161 App.Div. 479 [aff 107 
N.E. 1086, 213 N.Y. 628]. 

76. Ala.—American Trust & Sav- 
ings Bank v. Turner, 80 So. 176, 16 
Ala.App. 602. 


Ga.—Fender v. Fender, 117 S.EH. 
676, 30 Ga.App. 319. 
nd.—Henry v. Knight, 122 N.E. 


I y d 
675, 677, 74 Ind.App. 562 [cit Cyc]. 
La.—King v. Dwight, 3 Rob. 2. 


Mo.—Loewenstein vy. Queen Ins. 
Co., 127 S.W. 72, 227 Mo. 100. 


N.J.—Baker v. Guarantee Trust. 
ete., Co., (Ch.) 31 A. 174; Union Stone 
Co. v. Board of Chosen Freeholders of 
Hudson County, 65 A. 466, 471, 71 N.J. 
Eq. 657. 


N.Y.—Cullinan y. Union Surety, 
etc:, .Co.,, 80°, NiY.S.-58,) °79.) App: Div. 
409; Mutual L. Ins. Co. v. Forty Sec- 
ond St., ete., Ferry R. Co., 26 N.Y.S. 
545, 74 Hun 505. 


Or.—U. S. Fidelity & Guaranty Co. 
v. Bramwell, 217 P. 832, 108 Or. 261, 
32 A.L.R. 829. 


Pa.—Allegheny Nat. Bank v. Mc- 
Cutcheon, 23 Pittsb.Leg.J.N.S. 376, 
40 Pittsb.Leg.J.0.S. 376. 


[a] Assignment.—(1) Where the 
person paying an obligation stands in 
such a relation to the premises that 
his interest, whether legal or equita- 
ble, cannot otherwise be adequately 
protected, the transaction will be 
treated in equity as an assignment. 
Pittsburgh-Westmoreland Coal Co. v. 
Kerr, 115 N.E. 465, 220 N.Y. 137 [aff 
165 UN. Y.s. L130, 17 App Dive S8eq, 
(2) “Whenever a man pays the debt 
of another under such circumstances 
that he is entitled to be subrogated 
to the creditor’s place, he becomes an 
assignee in law of the right to what- 
ever the creditor had the right to.” 
Krotine v. Link, 173 N.H. 443, 444, 36 
OhioApp. 537. (3) He is entitled to 
have assigned to him, every judg- 
ment, specialty, or other security 
held by the creditor in respect of the 
debt, whether satisfied or not, to the 
extent necessary to protect him from 
loss. American Trust & Savings 
Bank v. Turner, 80 So. 176, 16 Ala. 
App. 602. 


77. Goldwasser v. Boonshaft, 237 
S.W. 825, 209 Mo.App. 115; Fidelity, 
ete., Co. v. Jordan, 46 S.E. 496, 134 
N.C. 236; Harrison v. Birrell, 115 P. 
(4758. Or. 410% U. S.ov. Pabian, °8 
Porto Rico Fed. 406. 


78. San Antonio Cattle Loan Co. 
v. Blalack & Son, (Tex.Civ.App.) 256 
S.w. 974 [aff (Commn.App.) 267 S.W. 
AGE Wi 

79. La.—General Securities Co. v. 
City of Hammond, 123 So. 399, 11 La. 
App. 306. 


Md.—Ohio lL. ins., ete., Co. v. Winn, 
4 Md.Ch. 253. 

N.Y.—Schenectady Savings Bank v. 
Ashton, 198 N.Y.S. 198, 120 Misc. 268 
[rev on other grounds 200 N.Y.S, 245, 
205 App.Div. 781]. 

Pa.—Cramer v. Equitable Gas Co., 
14 Pa.Dist.&Co. 153. 

Tex.—San Antonio Cattle Loan Co. 
v. Blalack & Son, (Civ.App.) 256 S.W. 
974 [aff (Commn.App.) 267 S.W. 474]. 

W.Va.—Brown v. Thompson, 128 S. 
E. 309, 99 W.Va. 56. 


itor could to enforee payment.®°® 


But he ean only 


“A party entitled to subrogation is 
placed in all respects in the place of 
the party to whose rights he is sub- 
rogated.’’ Schenectady Savings Bank 
v. Ashton, 198 N.Y.S. 198, 201, 120 
Mise. 268 [rev on other grounds 200 
N.Y.S.. 245, 205 App.Div. 781]. 


80. Ala.—American Trust & Sav- 
ings Bank v. Turner, 80 So. 176, 16 
Ala.App. 602. 


Fla.—Lasseter v. Long, 96 So. 841, 
85 Fla. 439. 


Ga.—Hinson vy. Farmers’ Bank of 
Alamo, 154 S.E. 468, 41 Ga.App. 715. 


Ky.—Long v. Deposit Bank, 90 S. 
W. 961, 28 Ky.L. 913. 


La.—Durac v. Ferrari, 25 La.Ann. 
80; Millaudon v. Colla, 15 La. 213; 
Baldwin v. Thompson, 6 La. 474; 
Thayer v. Goodale, 4 La. 221; Suares 
v. His Creditors, 3 La. 341; Nichol vy. 
De Ende, 3 Mart.N.S. 310. 


N.Y.—Arnold v. Green, 23 N.E. 1, 
116 N.Y. 566; Smith v. National 
Surety Co., 59 N.Y.S. 789, 28 Misc. 628 
[aff 62 N.Y.S. 1105, 46 App.Div. 633]. 


Tex.—San Antonio Cattle Loan Co. 
v. Blalack & Son, (Civ.Apn.) 256 S.W. 
974 [aff (Commn.App.) 267 S.W. 474]. 


W.Va.—Brown v. Thompson, 128 S. 
E. 309, 99 W.Va. 56. 


[a] Thus (1) a garnishee paying 
a debt is subrogated to the ecreditor’s 
rights against sureties on the debtor’s 
bond, conditioned to pay the creditor 
the amount recovered, regardless of 
whether the bond operated as a stat- 
utory bond to dissolve the garnish- 
ment. Hinson v. Farmers’ Bank of 
Alamo, 154 S.E. 468, 41 Ga.App. 715. 
(2) A borrower who obtains money 
for the benefit of another. and pledges 
as collateral security the property 
of the latter is, on payment of the 
debt, entitled to be subrogated to the 
ereditor’s right to subject the securi- 
ties to the payment of the debt, if it 
has not been paid. Lasseter v. Hong, 
96 So. 841, 85 Fla. 439. (3) A pur- 
chaser of stock pledged as security, 
being entitled to subrogation to the 
pledgee’s rights, if not acquiring ti- 
tle, could resort to the statutory rem- 
edy of trial of right of property to 
protect his possession against the 
pledgee’s attaching creditors. until 
reimbursed. Brinkman v. Rick, (Tex. 
Civ.App.) 19 S.W.(2d) 808. 


[b] Procedure of creditor.—One 
entitled to subrogation may adopt the 
procedure of creditor, to whose rights 
he is subrogated. Brown v. Thomp- 
son, 128 S.E. 309, 99 W.Va, 56. 


[c] There may be subvogation to 
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enforce such rights as the creditor could enforce,*? 
and must exercise such rights under the same con- 
ditions and limitations as were binding on the cred- 
itor;*? and hence can be subrogated to no greater 
rights than the one in whose place he is substitut- 
If the latter had no rights, the subrogee can 
Where a ereditor is seeking to obtain 


ed.83 
have none.®* 
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only.®¢ 


satisfaction of his claim through subrogation to 


the right to claim estoppel.—Colonial, 


ete., Mortg. Co. v. Tubbs, (Tex.Civ. 
App.) 45 S.W. 623. 
[d] Where judgments for tort 


were obtained against city in such 
a@ manner as to give it a recovery 
over ‘against a water board repre- 
senting the commonwealth, or against 
contractors acting under contract 
with the water board, the common- 
wealth, having paid the judgment, 
was subrogated to the rights of the 
city against the contractors, and the 
city should enforce the common- 
wealth’s right of subrogation in an 
action against the contractors for 
the use of the commonwealth, al- 
though the judgments were never 
‘paid by the city, but by the common- 
wealth directly to the judgment cred- 
itors. Cambridge v. Hanscom, 70 N. 
EB. 1030, 186 Mass. 54. 


81. Poe v. Philadelphia Casualty 
Co., 84 A. 476, 118 Md. 347; San An- 
tonio Cattle Loan Co. v. Blalack & 
Son, (Tex.Civ.App.) 256 S.W. 974 [aff 
(Commn.App.) 267 S.W. 474]. 


82. Poe v. Philadelphia Casualty 
€o., 84 A. 476, 118 Md. 347. 


83. U.S.—Blount Vv. Farmers’ 
Bank of Greenville, N. C., 297 F. 277 
[aff 8 F.(2d) 443]; The Livingstone, 
104 F. 918 [rev on other grounds 113 
F. 879, 51 C.C.A. 560]; German Sav., 
ete., Soc. v. De Lashmutt, 67 F. 399. 


Ala.—Teague v. Corbitt, 57 Ala. 
529. 


Ark.—Brown v. 
373, 86 Ark. 368. 


Ga.—Macon City Bank v. Smisson, 
73 Ga. 422. 

Ill._—Oglesby v. Foley, 38 N.E. 557, 
153 Ill. 19; Franklin Sav. Bank y. 
PavlOreZoy NsEisoot, Lok Dll. e365 


Ind.—Dunean v. Gainey, 9 N.E. 470, 
108 Ind. 579; Fairman v. Heath, 19 
Ind. 63; Weaver v. Gray, 76 N.E. 
795, 37 Ind.App. 35. 


Ky.—Price v. Big Sandy Co., 
S.W. 725, 32 Ky.L. 969. 


Me.—Leavitt v. Canadian Pac. R. 
Cas. 37 A. 886, 90 Me. 158, 38 L.R.A. 
15 


Nelms, 112 S.W. 


107 


Mass.—Boston & M. R. R. v. Hart- 
ford Fire Ins. Co., 147 N.E. 904, 252 
Mass. 432. — 

Mo.—Plate Glass Underwriters’ 
Mut. Ins. Co. v.. Ridgewood Realty 
Co., 269 S.W. 659, 219 Mo.App. 186. 


Mont.—McCarthy v. State Bank of 
Townsend, 170 P. 15, 15 Mont. 319. 


Neb.—American Surety Co. of New 
York v. School Dist. No. 64 of Doug- 
las County, 219 N.W. 583, 117 Neb. 6. 


N.C.—Liles v. Rogers, 18 S.E. 104, 
113 N.C. 198, 37 Am.S.R. 627. 


Okl.—Connecticut General Life Ins. 
Co. v. Cochran, 213 P. 313, 95 OKI, 117. 


Or.—U. S. Fidelity & Guaranty Co. 


v. Bramwell, 217 P. 332, 108 Or. 261, 


32 A.L.R. 829. 


Pa.—Feldman y. Gomes, 98 ‘Pa.Su- 
per. 84. 


Tex.—Irvin v. 
S.W.(2d) 1103. 


W.Va.—Butts v. Sun Lumber Ca.,, 
95 S.E. 585, 82 W.Va. 113 


[a] Thus (1) where a person paid 
a debt for which the creditor had a 
lien on the rents of certain land, he 
was not subrogated to a lien on the 
land, but only to a lien on the rents 
thereof. Connecticut General Life Ins. 
Co. v..Cochran, 218 P.313; 95 Okl: 111. 
(2) Plaintiff could not pay purchas- 
er’s indebtedness on land before due 
without the holder’s consent, and, on 
theory of subrogation to seller’s lien, 
foreclose on_ original indebtedness. 
Irvin v. Irvin, (Tex.Civ.App.) 7 S.W. 
(2d) 1108. (3) Where a judgment 
against two joint tort-feasors is paid 
by insurer of one of them and the 
judgment marked to his use, he can- 
not enforce it by a writ of capias ad 
satisfaciendum, as the person in 
whose favor it was originally ob- 
tained could have, but he is limited 
to the rights which the codefendant 
he insured would have had, had he 
paid the debt, and is, therefore, con- 
fined to the remedies employed for 
the collection of an ordinary debt. 
Feldman v. Gomes, 98 Pa.Super. 84. 
(4) The rights acquired by a party 
entitled to subrogation cannot be ex- 
tended beyond the rights of a party 
under whom subrogation is claimed. 
Braye. v. Nelms, 112 S.W. 373, 86 Ark. 


[b] Holders of bonds of a county 
are not entitled to subrogation to the 
rights of creditors, whose claims were 
paid from their proceeds, so as to 
render such bonds enforceable beyond 
the county’s constitutional limit of 
indebtedness. A tna L. Ins. Co. v. 
Lyon County, 95 F. 325. 


84 U.S.—Blount v. Farmers’ Bank 
of Greenville, N. C., 297.F. 277 [aff 
8 F.(2d) 448]; Richards v. Haliday, 
92 FE. 798. 


Ala.—Rothschild v. Bay City Lum- 
ber Co., 36 So. 785, 139 Ala. 571. 


Del.—Miller v. Stout, 5 Del.Ch. 259. 


Ky.—Havens v. Foudry, 4 Mete. 
247; Commonwealth Bank v. Milton, 
12 B. Mon. 340; Miller v. Knight Mfg. 
Co., 83 S.W. 631, 26 Ky.L., 1201. 


Me.—Leavitt v. Canadian’ Pac. 
os 37 A. 886, 90 Me. 153, 38 TR 


Irvin, (Civ.App.) 7 


Neb.—American Surety Co. of New 
York v. School Dist. No. 64 of Doug- 
las County, 219 N.W. 5838,.117 Neb. 6. 


N.C.—Green v. Ruffin, 102 S.E. 634, 
179) NG. 3455 Liles v. Rogers, 18 S.B. 
104, 113 N.C. 197, 37 Am.S.R. 627% 


Clark v. Williams, 70 N.C. 679. 
Tex.—Mumme v. McCloskey, 66 8S: 


[§ 35 


the rights of his debtor against a third party, the 
utmost good faith on his own part will not entitle 
him to prevail, if it appears that his debtor has been 
guilty of such fraud as to defeat his rights against 


such third party.®* 
It eannot take place beyond the amount 


actually disbursed,*’ under legal necessity.®® 


Subrogation gives indemnity 


W. 853, 28 Tex.Civ.App. 83. 


W.Va.—Butts v. Sun Lumber -Co., 
95 S.E. 585, 82 W.Va. 113. 


[a] Thus defendant, who paid off 
a corporate note which he had in- 
dorsed and received collateral 
pledged, cannot enforce collection of 
collateral note where it was an orig- 
inal note, and the maker had executed 
a renewal note, the proceeds of which 
had been paid over to the holder of 
the corporate obligation, for the 
original holder might not enforce 
collection. Green y. Ruffin, 102 S.E. 
634, 179UN GE. 345. 


85. Green v. Turner, 80 F. 41 [aff 
86 F. 837, 30 C.C.A. 427]. Compare 
Rogers vy. Farnsworth, 27 S.W.(2d) 
507, 181 Ark. 590 (holding accom- 
modation maker liable to one entitled 
to subrogation to payee, having been 
compelled to pay note to protect 
stock owned by him wrongfully 
pledged by payee, as collateral, with- 
out knowledge or consent of owner). 


86. Smith v. Welis, 122 N.E. 334, 
123 N.E. 644, 72 Ind.App. 29; Faires 
v. Cockerell, 31 S.W. 190, 639, 88 Tex. 
428, 28 L.R.A. 528; Phipps v. Fuqua, 
(Tex.Civ.App.) 32 S.W..(2d) 660. 


87. Ind.—Smith v. Wells, 122 N.E. 
334, 123 N.E. 644,72 Ind.App. 29>: 
Reserve Loan Life Ins. Co. vy. Dulin, 
122 N.E. 3, 69 Ind.App. 363. 


Iowa.—Black vy. Chicago Great 
Western R. Co., 174 N.W.. 1774, 187 
Iowa 904. 

Ky. arora v. Dauber, 83 Ky. 239, 
7 Ky.L. 243. 

Go Sopa v. 
15 La.Ann. 705. 


aera hg arn Vv. 


His Creditors, 


Kelly, 59 Miss. 


S.C.—Givens v. Carroll, 18 eon 1030, 
40 S.C. 413, 42°-Am.S.R. 88 


Vt.— Bailey v. Warner, 28 ae 87. 


[a] Imdorser of mortgage notes 
Which advanced money for interest 
is entitled to subrogation to the ex- 
tent necessary to reimburse it for 
actual payments only. Reserve Loan 
Life Ins. Co. v. Dulin, 122 N.E. 3, 69 
Ind.App. 363. 


[b] Attorney’s Foust nonaccte! 
attorney’s fees which the subrogee 
had not paid cannot be_ recovered. 
Smith v. Wells, 122 N.E. 334, 123 °N.B. 
644, 72 Ind. App. 29. 


83% Smith v. Foran, 43 Conn. 244, 
21 Am.R. 647; Black v. Chicago Great 
Western R. 'Co., 174 N.W. 774, 187 
Iowa 904; Walker v. Municipality 
No. 1; 5 La. Ann. 10. 


[a]. Thus a railroad which unnec- 
essarily paid to the owner of damaged 
goods more than the actual damage 
can recover from its servant, whose 
negligence caused the damage, only 
such actual damage. Smith v. Foran, 
43 Conn. 244, 21 Am.R. 647. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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IV. PARTICULAR APPLICATIONS OF DOCTRINE* 


[§ 36] A. Persons Interested in Administration 
of Estates. Where a person interested in the admin- 
istration of an estate as heir,®® devisee,”® legatee,?* 


89. Ala.—Winston v. McAlpine, 65 
Ala. 377. 


Ind.—Chaplin v. Sullivan, 27 N.E. 
425, 128 Ind. 50; Chamness v. Cham- 
ness’ Estate, 101 N.E. 328, 53 Ind. 
App. 225; Owen Creek Presbyterian 
Church v. Taggart, 98 N.E. 406, 44 
Ind.App. 393. 


Ky.—Taylor v. Taylor, 8 B.Mon. 
419, 48 Am.D. 400. 


Mich.—Ecker v. Ecker, 
690, 216 Mich. 535. 


a Miss.—McPike v. Wells, 54 


185 N.W. 
Miss. 


es peas v. Robinson, 10 N.H. 


[a] Not “volunteer.”—An — heir, 
having an interest in the administra- 
tion of an estate, who pays claims 
against the estate, is not a ‘“volun- 
teer’”’ within the rule that a volunteer 
is not entitled to subrogation. Cham- 
ness v. Chamness’ Estate, 101 N.E. 
323, 53 Ind.App. 225. 


90. Ind.—Owen Creek Presbyterian 
Church v. Taggart, 89 N.E. 406, 44 
Ind.App. 398. 


Ky.—Voss v. Voss’ Adm’x, 215 S.W. 
525, 185 Ky. 682. 


Mass.—Amory v. 
504. 

Minn.—Whitney v. Salter, 30 N.W. 
755, 36 Minn. 103, 1 Am.S.R. 656. 


r N.H.—Bacon v. Goodnow, 59 N.H. 
415. 


Lowell, 1 Allen 


N.J.—Suydam v. Voorhees, 43 A. 
4, 58 N.J.Eq. 157. 
N.Y.—Couch v. Delaplaine, 2 N.Y. 


397; Clayton v. Kingston, 195 N.Y.S. 
909, 202 App.Div. 165 [rev 189 N.Y.S. 
245, 115 Misc. 631]. 


N.C.—Redmond vy. Burroughs, 63 N. 
C. 242. 


Pa.—Miller’s Appeal, 13 A. 504, 119 
as 620; Rhoads’ Estate, 3 Rawle 
420. 


Tenn.—Alexander v. Miller, 7 Heisk. 
65. 


Tex.—Gallagher v. Redmond, 64 
Tex. 622. 5 


Va.—Foster vy. Crenshaw, 3 Munf. 
(7 Va.) 514. 


91. Owen Creek Presbyterian 
Church v. Taggart, 89 N.E. 406, 44 
Ind.App. 393; Kelley v. Ball, 19 S.W. 
581, 14 Ky.L. 182; Place v. Oldham, 
(Ky.) 400; Durham vv. 
Rhodes, 23 Md. 233; Overton v. Lea, 
68 S.W. 250, 108 Tenn. 505; Hope v. 
Wilkinson, 14 Lea. (Tenn.) 21, 52 Am. 
en 4 oie Mitchell v. Mitchell, 8 
Humphr. (Tenn.) 359. 


Subrogation of legatee discharging 
judgment lien see infra § 98. 


92. Ala.—Ohmer v. Boyer, 
663, 89 Ala. 273. 


Ark.— Warren v. Henson, 283 S.W. 
19, 171 Ark. 162; McDaniel v. Conlan, 
204 S.W. 850, 134 Ark. 519; Jefferson 
v. Edrington, 14 S.W. 99, 908, 53 Ark, 
‘B45. ; 

Idaho.—Judd v. Ludke, 296 P. 1080. 


Ind.—Brown v. Forst, 95 Ind. 248; 
Carithers v. Stuart, 87 Ind. 424; Owen 
Creek Presbyterian Church v. Tag- 
gart, 89 N.E. 406, 44 Ind.App. ooe's 
Neptune v. Tyler, 41 N.E. 965, 15 


7 So. 


Ind.App. 132. 


Ky.—Kelley v. Ball, 19 S.W. 581, 14 
Ky.L. 132. 


La.—Caire v. Creditors, 12 So. 624, 
45 La.Ann. 461. 


Md.—Durham v. Rhodes, 23 Md. 233. 


Mass.—Hayes vy. Gill, 115 N.E. 492, | 


226 Mass. 388. 


Miss.—Robinson vy. Sullivan, 59 So. 
846, 102 Miss. 581. 


Pa.—Grace v. Kemp, 
815, 32 Pa.Co. 597. 


Tenn.—Whitmore v. Rascoe, 85 S. 
W. 860, 112 Tenn. 621; Overton v. 
Lea, 68 S.W. 250, 108 Tenn. 505. 


See Merrill v. Comstock, 143 N.W. 
313, 154 Wis. 434 (holding that a wife 
who collects assets of a deceased hus- 
band and uses them to pay preferred 
claims against his estate cannot be 
held liable for such assets as admin- 
istrator de son tort since, if she had 
paid such debts with her own money, 
she would be subrogated to the claims 
of the creditors whose claims she 
paid, and hence general creditors on 
the estate were in no way injured). 


[a] Widow.—(1) Generally. War- 
ren v. Henson, 283 S.W. 19, 171 Ark. 
162; Jefferson v. Edrington, 14 S.W. 
$9, 903, 53 Ark. 545; Neptune v. Ty- 
ler, 41 N.E. 965, 15 Ind.App. 132; Kel- 
ley v. Ball, 19 S.W. 581, 14 Ky.L. 132; 
Grace v. Kemp, 16 Pa.Dist. 815, 32 
Pa.Co. 597; Whitmore v. Rascoe, 85 
S.W.. 860, 112 Tenn. 621. (2) The 
‘widow’s right to recover, in such a 
case, depends on the doctrine of sub- 
rogation, and derives no force from 
any contract with the executor or ad- 
ministrator. Brown v. Forst, 95 Ind. 
248. (3) Where a surviving widow 
pays off a mortgage on land in which 
she has a dower and homestead inter- 
est, She is entitled to be subrogated 
to the lien of the mortgagee to the 
extent necessary to reimburse her for 
the amount for which she or her in- 
terest was not primarily responsible. 
McDaniel v. Conlan, 204 S.-W. 850, 134 
Ark. 519. (4) Where a surviving wid- 
ow and other beneficiary under a will, 
in order to protect their interests, 
pay a note executed by the testator, 
they are subrogated to the rights of 
the holder and may file the note as a 
claim against the estate. Owen Creek 
Presbyterian Church v. Taggart, 89 
N.E. 406, 44 Ind.App. 393. 


[b] Husband who pays his wife’s 
funeral expenses, which are charge- 
able against her estate, is subrogated 
to the rights of creditors whose debts 
he pays. Hayes v. Gill, 115 N.E. 492, 
226 Mass. 388. 


Subrogation of widow discharging 
mortgage or deed of trust see infra § 
98. : 


93. See infra § 92. 


Subrogation of executor against life 
tenant see infra § 92. 


16 Pa.Dist. 


94. Ala.—Winston v. McAlpine, 
65 Ala. 377. 
Ark.—Warren v. Henson, 283 S.W. 


19, 171 Ark. 162; Jefferson v. Edring- 
ton, 14 S-W. 99, 903, 58 Ark. 545. 


Ind.—Chaplin v. Sullivan, 27 N.E: 
425, 128 Ind. 50; Owen Creek Presby- 
terian Church v. Taggart, 98 N.E. 406, 
44 Ind.App. 393; Neptune v. Tyler, 
41 N.E. 965, 15 Ind.App. 132. 


*By JAMES R. WILSON (§§ 36-89). 


surviving spouse,®? or personal representative of de- 
ceased,®* pays, in order to protect his interest or 
benefit the estate,°* or has his interest taken for, 


Ky.—Voss v. Voss’ Adm’x, 215 S.W. 
525, 185 Ky. 682; Kelley v. Ball, 19 
S.W. 581, 14 Ky.L. 132; Taylor v. Tay- 
lor, 8 B.Mon. 419, 48 Am.D. 400. 


Md.—Durham v. Rhodes, 23 Md. 233. 


Mass.—Hayes v. Gill, 115 N.E. 492, 
226 Mass. 388. 


1pMiss—MePike v. Wells, 54 Miss. 
Fat aM Rae add v. Robinson, 10 N.H. 


N.Y.—Clayton v. Kingston, 195 N. 
Y.S: 909, 202 App.Div. 165 [rev 189 
N.Y.S. 245, 115 Misc. 631]. 


N.C.—Redmond vy. Burroughs, 63 N. 
C. 242. 


Pa.—Miller’s Appeal, 13 A. 504, 119 
Pa. 620. 


Tenn.—Mitchell  v. 
Humphr. 359. 


{a] Right of heirs, devisees, and 
legatees to pay debts.—‘“‘An heir, dev- 
isee, or legatee has a right to pay 
debts against the ancestor or testa- 
tor for the purpose of protecting their 
interest in the property of the dece- 
dent, and equity will keep the debt 
alive for their benefit, and subrogate 
them to all the rights of the creditor 
whose debt they have paid. The le- 
gal title to all the property left by 
a decedent, whether he dies testate 
or intestate, goes to his heirs, dev- 
igees, or legatees. They take the 
same, however, charged with the pay- 
ment of the decedent’s debts. These 
debts constitute an equitable lien 
upon the property, and the heir, dev- 
isee, or legatee holds his legal inter- 
est in the property subject to the eq- 
uitable lien, and he has the right to 
protect this interest precisely as a 
purchaser has a right to protect his 
title by a payment of liens upon the 
same, which he was not legally bound 
to pay, and such payments are not 
regarded as voluntary payments, and, 
when they are made, equity keeps the 
debt alive, for the protection of the 
party making it against all others in- 
terested.” Owen. Creek Presbyterian 
Church v. Taggart, 89 N.E. 406, 408, 
44 Ind.App. 393. 


[b] Payment by devisee to pro- 
tect his interest.—(1) Where a dev- 
isee of land, which has been levied 
on under execution by direction of the 
testator during his life, purchases the 
same at execution sale after the death 
of the testator in order to relieve it 
of the incumbrance, he is entitled by 
way of subrogation to be reimbursed 
out of the personal estate or out of 
the residuum which is primarily li- 
able for the debt. Redmond vy. Bur- 
roughs, 63 N.C. 242. (2) A devisee 
of realty who pays claims for which 
the general estate is primarily liable, 
but which are collectable out of his 
devise, may be subrogated to the 
rights of the creditors he has paid. 
Voss v. Voss’ Adm’x, 215 S.W. 525, 185 
Ky. 682; Whitney v. Salter, 30 N.W. 
755, 36) Minn! 0385" 1) Am SUR 656-5 
Clayton v. Kingston, 195 N.Y.S. 909, 
202 App.Div. 165 [rev 189 N.Y.S. 245, 
115 Misc. 631]. 


[c] Payment by heir to protect and 
benefit estate.—(1) Where an heir in 
order to prevent the loss of, and to 
protect, the assets of the estate ex- 
pends money, in caring for the prop- 
erty of, and in paying debts due from, 
the estate, he will be subrogated to 

ee 


Mitchell, 8 


726 [60 C.J.] 


or applied to the satisfaction of,®® a debt or claim 
against the estate for which the general estate,°® or 


the rights of creditors whose claims 
and expenses he has paid. Chamness 
v. Chamness’ Estate, 101 N.E. 328, 53 
Ind.App. 225. (2) Where an heir, with 
the knowledge and consent of other 
heirs and in order to avoid the ex- 
pense of formal administration, pays 
a note executed by decedent, the pay- 
ing heir, in the event of a subsequent 
administration of the estate, will be 
subrogated to the rights of the credi- 
tor whose note-he has paid. Cham- 
ness v. Chamness’ Estate, supra. (3) 
Where an administrator has permitted 
taxes, which it is his duty to pay, 
against the property of decedent to 
become delinquent, an heir who pays 
the taxes to prevent the property from 
being sold is entitled to recover such 
payments by way of subrogation. 
Chamness v. Chamness’ Hstate, supra. 


95. Ala.——Ohmer v. Boyer, 7 So. 
663, 89 Ala. 278. 

Mass.—Amory v. Lowell, 1 Allen 

4, 

N.Y.—Couch v. Delaplaine, 2 N.Y. 


397. See also House v. House, 10 
Paige 158, 2 N.Y.Leg.Obs. 206 (hold- 
ing that, where decedent, in his life- 
time, conveys, with covenant of war- 
‘ranty, land belonging to his children, 
and dies intestate, the children, on 
confirming the title of the purchaser, 
are entitled to be subrogated to his 
claim for breach of warranty and to 
have the purchase price received by 
decedent paid to them out of the per- 
sonal assets of the estate). 


' Pa.—Rhoads’ Hstate, 3 Rawle 420. 


Tenn.—Whitmore v. Rascoe, 85 S.W. 
860, 112 Tenn. 621; Overton v. Lea, 68 
S.W. 250, 108 Tenn. 505; Hope v. 
Wilkinson, 14 Lea 21, 52 Am.R. 149; 
Alexander v. Miller, 7 Heisk. 65. 


Tex.—Gallagher v. Redmond, 64 
Tex. 622. : 


[a] Income from widow’s life es- 
tate used to satisfy mortgage.—(1) 
Where a widow having a life estate 
in property permits mortgagees, un- 
der a mortgage executed to secure a 
debt of deceased, to enter into posses- 
sion and collect sufficient rents and 
profits to pay the mortgage debt, she 
is entitled to be subrogated to the 
rights of the mortgagee, to the ex- 
tent of the payments thus made, as 
against an heir holding the remain- 
der in the premises. Ohmer v. Boyer, 
7 So. 668, 89 Ala. 273. (2) “Nor is it 
material that the mortgage debt was 
paid with the rents of the mortgaged 
Property ost.» While itis: true 
that they were subject to the lien 
of the mortgage, they were not more 
so than the land itself. In fact, the 
rents belonged to the life tenant, un- 
til they were intercepted in some law- 
ful mode by the mortgagee. They 
belonged to her absolutely, as against 
all the world except the mortgagee, 
and the rents were a mere incident of 
the freehold. A payment of the mort- 
gage debts with the rents, therefore, 
would confer the same subrogation to 
its benefit, as if it had been paid with 
her money derived from any other 
source. The fact of the ownership of 
the money, and not the source or 
mode of its acquirement, is the con- 
trolling factor in the transaction.” 
Ohmer v. Boyer, 7 So. 663, 89 Ala. 
273, 281. 


[b] Gand subject to widow’s dow- 
er taken by secured creditor.— 
Where a testator’s personal estate is 
the fund primarily liable for the pay- 
ment of a debt secured by a vendor’s 
lien on real estate, and the secured 
creditor refuses to file his claim 
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against the estate but forecloses his 
lien, the widow, having a dower and 
homestead claim superior to that of 
general creditors, is entitled to be 
subrogated to the rights of the Se- 
cured creditor against the personal 
estate. Whitmore v. Rascoe, 85 S.W. 
860, 112 Tenn. 621. 


96. Ark.—Warren yv. Henson, 283 
S.W. 19, 171 Ark. 162; McDaniel v. 
Conlan, 204 S.W. 850, 134 Ark. 519. 


Ind.—Chamness v. Chamness’ Es- 
tate, 101 N.E. 323, 53 Ind.App. 225; 
Owen Creek Presbyterian Church v. 
Taggart, 89 N.E. 406, 44 Ind.App. 393. 


Ky.—Voss v. Voss’ Adm’x, 215 S.W. 
525, 185 Ky. 682. : ; 
Md.—Durham v. Rhodes, 23 Md. 233. 


Mass.—Hayes v. Gill, 115 N.E. 492, 
£26 Mass. 388. 


N.Y.—Clayton v. Kingston, 195-N. 
Y.S. 909, 202 App.Div. 165 [rev 189 
N.Y.S. 245, 115 Mise: 631]; House v. 
oun 10 Paige 158, 2 N.Y.Leg.Obs. 

6. 


N.D.—Redmond v. Burroughs, 63 N. 
D, 242. 


Tenn.—Whitmore v. Rascoe, 85 
.S.W. 860, 112 Tenn. 621. 
97. Ala.—Ohmer v. Boyer, 7 So. 


663, 89 Ala. 273; Winston v. McAI- 
pine, 65 Ala. 377. : 


Ky.—Taylor v. Taylor, 8 B.Mon. 419, 
48 Am.D. 400. 


PRRs geROTY v. Lowell, 1 Allen 


Miss.—McPike y. Wells, 54 Miss. 
36. 


N.H.—Jenness v. Robinson, 10 N.H. 
215. 


, N.Y.—Couch v. Delaplaine, 2 N.Y. 
oie 


Pa.—Rhoads’ Estate, 3 Rawle 420. 


Tenn.—Overton v. Lea, 68 S.W. 250, 
108 Tenn. 505; Mitchell v. Mitchell, 8 
Humphr. 359. 


[a] Legacies primarily liable but 
realty of devisee used.—Where per- 
sonal estate bequeathed to certain 
legatees is primarily charged with the 
payment of debts but, because it 
seems that the personal assets are 
going to be insufficient, real estate 
specifically devised is sold to pay the 
debts of the estate, the devisee, if 
sufficient personal assets are subse- 
quently discovered and received, is 
entitled to be reimbursed therefrom 
by way of subrogation to the rights of 
the creditors whose debts were paid 
by the proceeds from the realty de- 
vised to him. Couch v. Delaplaine, 2 
NY. 397; q 


[b] Realty charged with debts but 
income from trust fund used.—Where 
a testator has directed the executor 
to sell certain real estate for the pay- 
ment of debts and other legacies but, 
instead of doing this, the executor 
pays the debts and other legacies with 
the income from a portion of the es- 
tate which has been devised to the 
executor in. trust for the testator’s 
children, the cestuis que trust are en- 
titled to be subrogated to the rights 
of the creditors and legatees whose 
claims are so paid. Amory v. Lowell, 
1 Allen (Mass.) 504. 


[c]. Undevised realty primarily li- 
able but legacies used.—(t) Where 
the realty is undevised and there is 
a specific bequest of personalty so 
that the legatee is entitled to have 
the undevised realty, descending to 
the heirs, held primarily responsible 


etd ule 


+ 1§.86: 


the interests of others,°7 are primarily liable either 
in whole®® or in part,®* he will be subrogated, to 


for the debts of the estate, then, if 
the administrator uses the personalty 
in payment of debts, the legatee is 
subrogated to the rights of creditors 
whose debts aré so paid and may re- 
imburse himself out of the undevised 
realty. Hope v. Wilkinson, 14 Lea 
(Tenn.) 21, 27; 28, 52) Am. Re 149; Ale 
exander v. Miller, 7 Heisk. (Tenn.) 
65. (2) “The principle we think is 
sound, notwithstanding there be an 
uncertainty of decision on the ques- 
tion. The testator has, in the exer- 
cise of his legal right, given his per- 
sonalty to a chosen object of his boun- 
ty. This gift is defeated by claims 
of creditors. Why should parties who 
take the realty by descent hold it free 
from debt, and thereby practically de- 
feat the will of the testator? . . . 
The question simply in such a case is, 
whether the gift of the testator is 
a legal and meritorious right, that 
should be protected, above the right 
of the mere heir on which the law 
casts the estate. We think the for- 
mer the higher claim. . . . We 
need but add, this equity is marked 


cut in all ordinary cases by subro-. 


gation, that is, not by postponing the 
creditor in payment of his debt, but 
by allowing the legatee who has had 
his legacy abated or absorbed in pay- 
ment of debts, to stand in the place 
of the creditor as to undevised real- 
ty.”” Hope v. Wilkinson, supra. 


[d] Widow legatee entitied to have 
other devises or bequests held prima- 
rily liable for debts.—(1) Where a 
widow elects to take a legacy which 
she is bequeathed in lieu of dower, 
she takes as purchaser and is entitled 
to be paid in full in preference to vol- 
unteers, so that, if a portion of the 
amount nedessary to satisfy her leg- 
acy is used for the payment of the 
testator’s debts, she is entitled to be 
subrogated to the rights of the credi- 
tors, to the extent in which her legacy 
is decreased by the payment, as 
against the share of those over whom 
she has priority. Overton v. Lea, 
68 S.W. 250, 108 Tenn. 505. (2) So 
a widow who accepts a béquest as 
general legatee and pays a debt which 
is a lien on devised real estate is sub- 
rogated to the rights of the lien cred- 
itor and may claim replenishment of 
her legacy out of funds derived from 
a sale of the real estate. Kelley v. 
Ball, 19 S.W. 581, 14 Ky.L. 132; Dur- 
ham v. Rhodes, 23 Md. 233. 


98. Ark.—Warren v. Henson, 283 
S.W. 19, 171 Ark. 162. 


Ind.—Chamness y. Chamness’ Es- 
tate, 101 N.E. 323, 53 Ind.App. 225; 
Owen Creek Presbyterian Church v. 
Taggart, 89 N.E. 406, 44 Ind.App, 393. 


Ky.—Voss v. Voss’ Adm’x, 215 S.W. 
525, 185 Ky. 682; Kelley v. Ball, 19 
S.W. 581, 14 Ky.L. 132. 


Per warms mare v. Rhodes, 23 Ma. 


Mass.—Hayes vy. Gill, 115 N.E. 492, 
226 Mass. 388; Amory v. Lowell, 1 
Allen 504. 


N.Y.—Couch v. Delaplaine, 2) ING 
397; House v. House, 10 Paige 158, 
2 N.Y.Leg.Obs. 206. 


N.C.—Redmond v. Burroughs, 63 N. 
C. 242. 


Tenn.—Whitmore v. Rascoe, 85 S.W. 
860, 112 Tenn. 621; Overton v. Lea, 
68 S.W. 250, 108 Tenn. 505; Hope v. 
Wilkinson, 14 Lea 21, 52 Am.R. 149; 
Alexander vy. Miller, 7 Heisk. 65. 


99. Ala.—Ohmer v. Boyer, 7 So. 
6638, 89 Ala. 2738. ‘ 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 36) 


‘land sold for its payment. 


ages 


the rights of the creditor whose debt is thus paid, 
to the extent that may be necessary to reimburse 
him for the amount for which he or his interest in 
the estate is not primarily responsible; but to no 
greater extent;? and in no ease can a person, claim- 
ing by way of subrogation against an estate, stand 
in a better position than the person to whose rights 
he claims to be subrogated.* Ordinarily a volunteer 


Ark.—McDaniel v. Conlan, 4 S.Ww. 
850, 134 Ark. 519. eect 


Ind.—Chaplin y. Sullivan, 27 N.E. 
425, 128 Ind. 50. 


Ky.—Taylor v. Taylor, 8 B.Mon. 419, 
48 Am.D. 400. 


Pe nee v. Wells, 54 Miss. 


Pu Sieh prochaine i v. Robinson, 10 N.H. 


N.Y.—Clayton v. Kingston, 195 N. 
Y.S. 909, 202 App.Div. 165 [rev 189 
N.Y.S. 245, 115 Mise. 681]. 


Pa.—Miller’s Appeal, 13 A. 504, 119 
Pa. 620; Rhoads’ Estate, 3 Rawle 420. 


Tenn.—Mitchell v. Mitchell, 8 
Humphr. 359. 


Tex.—Gallagher v. 
Tex. 622. 


[a] Contribution of nonpaying 
heirs and legatees compelled by sub- 
rogation.—(1) Legatees who pay a 
judgment against the estate which 
could be enforced against personal as- 
sets in which other legatees are in- 
terested are entitled to be subrogated 
to the rights of the judgment credi- 
tor so far aS may be necessary to 
compel the other legatees to contrib- 
ute their pro rata share. Mitchell v. 
Mitchell, 8 Humphr. (Tenn.) 359. (2) 
Where one heir discharges a debt of 
the ancestor, which is a charge on 
the interests of all heirs, the payor 
may, where the personal assets are 
insufficient to reimburse him, be sub- 
rogated to the rights of the creditor 
whose debt he paid and_ proceed 
against land in the hands of his co- 
heirs to compel them to contribute to 
payment of the debt. Winston v. Mc- 
Alpine, 65 Ala. 377; Taylor v. Taylor, 
8 B.Mon. (Ky.) 419, 48 Am.D. 400; 
McPike v. Wells, 54 Miss. 136; Jen- 
ness v. Robinson, 10 N.H. 215. (3) 
Where one heir executes to two other 
heirs a mortgage on his interest in 
the estate to secure two notes, one to 
each mortgagee respectively, and one 
cf the mortgagees, after purchasing 
the interests of all heirs except the 
mortgagor (interests of six out of 
seven acquired) pays all debts owing 
by the estate to prevent an adminis- 
trator’s sale, the payor in an action 
to foreclose the mortgage is entitled 
to priority over the other mortgagee, 
in the amount that the mortgagor’s 
interest was liable for the debts paid, 
since the payor is subrogated to the 
rights of creditors to the extent of 
the mortgagor’s proportionate liabil- 
ity and the rights thus acquired are 
superior to any mortgage which an 
heir may give on his interest, for he 
takes it subject to the right of credi- 
tors. Chaplin vy. Sullivan, 27 N.E. 425, 
427, 128 Ind. 50 (“When appellee be- 
came the owner of six-sevenths of 
the land, and paid six-sevenths of the 
debts of the estate, her land was still 
subject to the payment of the remain- 
ing one-seventh of said debts. As 
petween her and her brother it was 
his to pay; but as between her and 
the creaitors the lien covered all the 
jJand, hers as well as his. She then 
had the right to pay when he did not, 
and was entitled to be subrogated to 
the rights of the creditors to have the 
She had 
this right, without request from him 


Redmond, 64 
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to pay’’). 


1. Ala.—Winston v. McAlpine, 65 
Ala. 377. 


Ark.—McDaniel v. Conlan, 204 S.W. 
850, 134 Ark. 519. 


Ind.—Chaplin v. Sullivan, 27 N.E. 
425, 128 Ind. 50; ‘Owen Creek Presby- 
terian Church v. Taggart, 89 N.E. 
406, 44 Ind.App. 393. 


Ky.—Voss v. Voss’ Adm’x, 215 S.W. 
525, 185 Ky. 628. 


Stata Siete ie v. Rhodes, 23 Md. 


Sey ayes aanlasiaaatgles v. Lowell, 1 Allen 


Minn.—Whitney v. Salter, 30 N.W. 
755, 36 Minn. 108, 1 Am.S.R. 656. 


N.Y.—Couch v. Delaplaine, 2 N.Y. 
397; Clayton v. Kingston, 195 N.Y.S. 
909, 202 App.Div. 165 [rev 189 N.Y.S. 
245, 115 Misc. 631]. 


N.C.—Redmond v. Burroughs, 63 N. 
Cede 42e a 


Pa.—Rhoads’ Hstate, 3 Rawle 420. 


Tenn.—Whitmore v. Rascoe, 85 S. 
W. 860, 112 Tenn. 621; Overton v. Lea, 
68 S.W. 250, 108 Tenn. 505; Hope v. 
Wilkinson, 14 Lea 21, 52 Am.R. 149; 
Alexander v. Miller, 7 Heisk. 65; 
Mitchell v. Mitchell, 8 Humphr. 359. 


Tex.—Gallagher vy. Redmond, 64 


“Tex. 622. 


- 2 McDaniel v. Conlan, 204 S.W. 
850, 1384 Ark. 519; Hayes v. Gill, 115 
N.E. 492, 226 Mass. 388; Whitney v. 
Salter, 30 N.W. 755, 36 Minn. 103, 1 
Am.S.R. 656; Dean v. Rounds, 27 A. 
515, 28 A. 802, 18 R.I. 436. 


[a] No subrogation with respect 
to debt, or portion of debt, for which 
payor or his interest is primarily li- 
able.—(1) If as life tenant a wite is 
under a primary duty to pay the in- 
terest on a mortgage which she pays, 
she is not entitled to be subrogated 
for the sum paid as interest. Mc- 
Daniel v. Conlan, 204 S.W. 850, 134 
Ark. 519. (2) Where a legatee exe- 
cutes a mortgage to an executor to 
secure a debt which is equitably her 
own, and the executor applies her leg- 
acy in satisfaction of the debt, the 
doctrine of subrogation can have no 
application and a general legatee un- 
der the will of the first legatee can 
claim no subrogation to the rights of 
the mortgagee so as to compel reim- 
bursement from a devisee of the land 
on which the mortgage was executed, 
for 'the general personal .assets are 
primarily liable in exoneration of the 
devisee. Dean v. Rounds, 27 A. 515, 
28 A. 802, 18 R.I. 486. (3) Where a 
husband before his wife’s death pays 
the expenses of her illness, and after 
the death her funeral expenses, he 
may be subrogated to the creditors’ 
rights against the estate with respect 
to the latter expenses but not with 
respect to the former, for as to these 
the kusband was primarily responsi- 
ble; the wife was under no duty to 
reimburse him; and* therefore the 
payment was made in discharge of 
his own primary obligation. Hayes v. 
Gill, 115 N.E. 492, 226 Mass. 388. 


3. Ark.—Warren v. Henson, 283 S. 
W, 19, 171 Ark. 162. 


Fla.—Wilson y. Fridenberg, 21 Fla. 
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or stranger cannot claim subrogation against an 
estate, for the payment must be made by one who 
1s personally lable for, or whose interest in the 
estate is chargeable with, the debt;+ but apparently 
subrogation against the estate has been allowed to 
a widow who contracted and paid for the erection 
of a monument over the grave of her deceased hus- 
band before the appointment of an administrator,5 


386, y 


Mass.—Hayes v. Gill, 115 N.E. 492, 
226 Mass. 388. 


N.Y.—House v. House, 
158, 2 N.Y.Leg.Obs. 206, 


S.C.—Cooke vy. Moore, 2 S.C. 52. 


Tenn.—Mitchell vy. Mitchell, 8 
Humphr. 359. 


[a] Payment merely renders pay- 
or creditor by substitution and, if 
the creditor’s claim against the es- 
tate has been barred by limitation, 
no recovery can be had by way of 
subrogation. Mitchell v. Mitchel}, 8 
Humphr. (Tenn.) 359. (2) If an ex- 
ecutor has no right of reimbursement 
for the payment of taxes because he 
has wasted the assets of the estate, 
one who pays the taxes for the ex- 
ecutor cannot recover from the es- 
tate by way of subrogation. Wilson 
v. Fridenberg, 21 Fla. 386. (3) Where 
Surviving widow pays unpaid pur- 
chase price on land subject to ven- 
dor’s lien and takes deed to the land 
she, or a purchaser from her, holds 
the land, except to the extent of the 
vendor’s lien, and any interest she 
may have in her own right, in trust 
for the heirs of the deceased vendee, 
for by payment of the debt she be- 
came subrogated only to the right 
which the vendor had for the enforce- 
ment of the unpaid balance. Warren 
v. Henson, 283 S/W. 19, 171 Ark. 162. 
(4) Where by statute only unpaid ex- 
penses of illness at the time of death 
are provable against the estate, a 
husband who pays the expenses of 
his wife’s sickness before her death 
can have no provable claim against 
her estate by way of subrogation for 
at the time of the wife’s death those 
with whom the debts were contract- 
ed had no unsatisfied demands to 
whose rights the husband could be 
subrogated. Hayes v. Gill, 115 N.E. 
492, 226 Mass. 388. (5) Husband as 
primarily liable for payment of wife’s 
funeral expenses see Executors ana 
Administrators § 924. 


[b] Executor’s destruction of tes- 
tator’s signature to note paid by 
widow does not prevent the widow 
from recovering against the/estate 
by way of subrogation to the rights 
of the holder of the note, although, 
if the holder had mutilated the note, 
his rights thereon would have been 
lost so that the widow could not 
thug recover. Owen Creek Presbyteri- 
an Church v. Taggart, 89 N.E. 406, 
44 Ind.App. 393. 


4 Wilson v. Fridenberg, 21 Fla. 
3886; Wilkes v. Harper, 1 N.Y. 586 
{aff 2 Barb.Ch. 338]. See Wilson v. 
Holt, 8 So. 794, 91 Ala. 204 (holding 
that one who has merely an inde- 
pendent claim of his own but has 
made no payment whatsoever has no 
right to be subrogated to the equita- 
ble rights of another against dev- 
isees). 


5. Peasé v. Christman, 64 N.E. 90, 
158 Ind. 642. 


Reimbursement of persons who 
have paid reasonable funeral sxpenses 
see Executors and Administrators § 
926. 
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and to an heir who, before the estate was placed 
in the hands of an administrator, had incurred ex- 
penses in caring for live stock of decedent which 
had been given to the heir pursuant to a voluntary 
agreement of distribution with the other heirs.*® 
Also, persons who have given to an executor or ad- 
ministrator services or property which are of direct 
benefit to the estate are often subrogated against the 
For the person paying the claim to be en- 
titled to subrogation it is not necessary to show 
affirmatively that there was an intention to be sub- 
rogated or have the money repaid by the estate;® 
but if the facts and circumstances show definitely 


estate.? 


6. Chamness v. Chamness’ Estate, 
101 N.E. 823, 53 Ind.App. 225. 


7. See Executors and Administra- 
tors § 491. 


8. Neptune v. Eyler, 41 N.E. 965, 
15 Ind.App. 132. 


9. Kinkead v. Ryan, 53 A. 1053 
64 N.J.Mq. 454 [mod 55 A. 730, 65 N.J. 
Inq. 726]; Belcher v. Wickersham, 9 
Baxt. (Tenn.) 111. 


[a] Yllustration.—Where heirs of 
an estate, supposing it to be solvent, 
pay off certain mortgages on their 
lands, and in order to do so create 
new encumbrances on the land so 
that any claim that the rights of the 
first mortgagees still exist by way of 
subrogation would be extremely un- 
reasonable as against the subsequent 
encumbrancers, and where it other- 
wise clearly appears that there was 
no intention to exercise a right of 
Subrogation at the time of payment 
because the heirs paid the debts with 
the intent of relieving the estate 
from the burden entirely, they, on 
Subsequently discovering that the es- 
tate is insolvent, cannot set up an ex 
post facto intention to be subrogated. 
Belcher y. Wickersham, 9 Baxt. 
(Tenn.) 111. 


10. Subrogation of: 


Injured person to wrongdoer’s rights 
under liability or indemnity insur- 
ance contract see Liability Insur- 
ance §§ 129-131. 

Insurers to insured’s rights against 
wrongdoer causing loss or injury 
see Insurance § 714. 


11. Cornell Steamboat Co. v. The 
Jersey City, 43, F. 166; Galbraith- 
Foxworth Lumber Co. v. Long, (Tex. 
Civ.App.) 5 S.W.(2d) 162. 


Tlustrations see infra note 12 [b]; 
and rote 14 [a]. 


12. Ga.—Hinson vy. Farmers’ Bank 
So ea 154 S.E. 468, 41 Ga.App. 


Ind.—Lupton v. Taylor, 78 N.E. 
689, 79 N.E. 528, 39 Ind.App. 412. 


Ky.—Albro v. Robinson, 19 S.W. 
587, 938 Ky. 195, 14 Ky.L. 124. 


Me.—Holmes v. Balcom, 24 A, 821, 
84 Me. 226. 


Mo.—Pemiscot County Bank yv. 
Tower Grove Bank of St. Louis, 223 
S.W. 115, 204 Mo.App. 441. 


N.J.—Mausert v. Feigenspan, 63 A. 
610, 64 A. 801, 68 N.J.Eq. 671. 


N.Y.—New York University v. 
American Book Co., 90 N.E. 819, 197 
N.Y. 294; Beck v. McLane, 114 N.Y. 
S. 44, 129 App.Div. 745 [aff 92 N.E. 
1078, 198 N.Y. 567]. ‘ 


Tex.—Texas, etc., R. Co. v. Eastin, 
102 S.W. 105, 100 Tex. 556 [aff 29 S. 
Ct. 564,214 U.S. 153) 53 L.Ed. 946]; 
Mosher Mfg. Co. v. Eastland, W. F. & 
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G._R. Co., (Civ-App.) 259 S.W. 253; 
Gulf, etc., R. Co. v. North Texas Grain 
Co., 74 S.W. 567, 32 Tex.Civ.App. 93. 


Va.—Smith v. Triplett, 4 Leigh (31 
Va.) 590. 


Wis.—Fisher v. Milwaukee Plectric 
Ry. & Light Co., 180 N.W. 269, 173 
Wis. 57. 


See also The Georgia, 31 F.(2d) 
759 [aff sub nom. American §, S. Co. 
v. Hand & Johnson Tug Line, 31 F. 
(2d) 761] (holding that, where a tug 
and her tow cause injury to another 
vessel and the tug is primarily liable 
because solely at fault, the owner of 
the tow, by paying the damages of the 
injured vessel, does not estop him- 
self from suing the tug on the claim 
a ens to him by the injured ves- 
sel). 


fa] Assignor compelled to pay 
debt because of sheriff’s negligence in 
levying execution.—Where an as- 
signee of a bond, who has failed to ob- 
tain satisfaction from the debtor be- 
cause of a _ sheriff's negligence in 
levying execution under a judgment 
obtained on the bond, compels his 
assignor to pay the debt, the assignor 
is subrogated to the assignee’s rights 
against the sheriff because of his 
negligence in levying execution. 
pre v. Triplett, 4 Leigh (31 Va.) 


[b] Carrier paying for goods 
wrongfully attached.—Where a car- 
rier, which has had goods taken from 
it by wrongful attachment, has been 
compelled to pay a consignee the 
value of his lien for advancements, 
the carrier is subrogated to the éon- 
signee’s rights against the sheriff who 
levied the wrongful attachment ‘and 
may recover the amount paid the con- 
Signee, but cannot recover the costs 
and expenses of the consignee’s suit 
against the carrier since they should 
not have been incurred. Holmes vy. 
Balcom, 24 A. 821, 84 Me. 226. 


[c] Garnishee compelled to pay 
twice.—Where, after defendant has 
given a bond to dissolve a garnish- 
ment, the garnishee pays the debt to 
defendant but thereafter the garnish- 
ment is not dissolved and the gar- 
nishee is compelled to pay plaintiff, 
the garnishee will be subrogated to 
plaintiff's rights” against defendant 
and the sureties on his bond. MHin- 
son v. Farmers’ Bank of Alamo, 154 
S.E. 468, 41 Ga.App. 715. 


[d] Grantor held liable for gran- 
tee’s breach of covenant with tenant. 
—Where an owner of land, who has 
orally agreed that certain crops on 
the land shall belong to the tenant 
and that the» latter shall have the 
right to enter and harvest the same 
after the expiration of the term, has 
been compelled to pay the tenant 
for the crops because a grantee of 
the reversion, taking with notice of 


[§§ 36-37 


that at the time of payment the right of subroga- 
tion was not intended to be exercised, and could not 
be exercised without injustice to others, no such 
right will be held to exist.® 


[§ 37] B. Persons~Liable for Loss or Injury 
Caused by Fault of Another.'° nera 
any person who, pursuant to a legal obligation to 
do so, has paid, even indireetly,! for a loss or injury 
resulting from the wrong or default of another will 
be subrogated to the rights of the ereditor or injured 
person against the wrongdoer or defaulter,*? persons 
who stand in the 


As a general rule 


shoes of the wrongdoer,*? or others 


the oral agreement, has prevented 
the tenant from gathering the crops, 
the owner is subrogated to the ten- 
ant’s rights against the grantee for 
conversion. Beck v. Mclane, 114 N. 
Y.S. 44, 129 App.Div. 745 [aff 92 N.E. 
1078," 198 NEY. 567]. 


{e] Landlord paying debt of ten- 
ant.—(1) Where by law the tenant 
has the primary obligation of pay- 
ing for water furnished him by the 
city, but the landlord is compelled to 
pay for the same because of the ten- 
ant’s refusal to do so, the landlord 
will thereupon be subrogated to a 
lien which was held by the city on 
the property of the tenant to secure 
payment of the debt. New York 
University v. American Book Co., 90 
N.E. 819, 197 N.Y. 294. (2) Liability 
for water rates see Landlord and 
Tenant § 765. (3) Subrogation of 
landlord’s surety to landlord’s rights 
against tenant See infra § 73. 


[f] Payee of draft compelled to 
satisfy debt of cashier wrongfully is- 
suing draft.—Where the payee of a 
draft wrongfully drawn by a cashier 
to pay his own debt is compelled to 
refund to the bank the amount col- 
lected on the draft, the payee is en- 
titled to be subrogated to the bank’s 
rights in property which the cashier 
has conveyed to it to satisfy his in- 
debtedness. Pemiscot County Bank 
v. Tower Grove Bank of St. Louis, 
223 S.W. 115, 204 Mo.App. 441. 


[g] Frincipal liable for wrong of 
agent.—Where the attorney of an ex- 
ecutor fails to turn over funds which 
have been collected for the estate, 
the executor, on his paying the fund 
so withheld to the estate, is subro- 
gated as an individual to the estate’s. 
rights against the attorney. Lupton 
v. Taylor, 78 N.E. 689, 79 N.E. 523, 
39 Ind.App. 412. 


[h] Stockholders paying debt of 
corporation by virtue of statutory 
liability are subrogated to creditor’s 
rights against the corporation and 
collaterals furnished by it. First 
Nat. Bank v. Armstrong, (Tex.Civ. 
App.) 168 S.W. 873. See also Allaire: 
v. Silverberg, 205 N.Y.S. 634, 210 App. 
Div. 109 (where a stockholder com- 
pelled to pay a debt of the corporation. 
was subrogated to the creditor’s 
rights against the corporation). 


Executor satisfying default of co- 
executor see infra § 92. 


13. Fournier v, Cornish, 133 P, 9% 
74 Wash. 175. 


[a] MIlustration—Where an agent 
defrauds another of his land and then 
conveys it to an innocent purchaser 
who pays for the same part in cash 
and part with notes, which notes the 
agent transfers to a person who has 
notice of the fraud, the principal of 
the agent, on reimbursing the de- 
frauded person for his land, is sub- 


For later casex, developments and changes in the law see Annotations, same title and section number. 
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who, as to the payor, are primarily responsible for 
Apparently this rule will 
not be applied to permit one who suffers loss under 
his contract with a third person,!® or has his con- 
tract with a third person remain unperformed,!® 


the wrong or default.14 


because of defendant’s breach of 


contract with such third person, to be subrogated 
to the latter’s rights against defendant. 
voluntarily satisfying the debt or default of another 
ean claim no right of subrogation;'? but it is ap- 
parently sufficient if there is practical compulsion 
to pay, although there may be no 


rogated to his right to have the per- 
Son to whom the notes have been 
transferred, hold them as trustee, and 
may recover on them from the pur- 
ehaser. Fournier vy. Cornish, 133 P. 
9, 74 Wash. 175. 


14. Hinson v. Farmers’ Bank of 
Alamo, 154 S.E. 468, 41 Ga.App. 715; 
Ebright v. Chapman, 11 OhioN.P.N. 
S. 481; Galbraith-Foxworth Lumber 
Co. v. Long, (Tex.Civ.App.) 5 S.W. 
(2d) 162. See Berthold v. Berthold, 46 
Mo. 557 [aif 22 How. (U.S.) 334, 16 L. 
Ed. 318] (holding that where a note 
held by one person is wrongfully 
pledged by his agent to secure the 
note of another, the owner of the 
first note, on being’ compelled to pay 
the value of the other note in order 
to release his note, is subrogated to 
the pledgee’s rights on the second 
note). 


[a] Assignee of owner’s note to 
contractor compelled to allow deduc- 
tions because of contractor’s default 
subrogated against contractor’s 
surety.—W here an owner of premises, 
in contracting for the erection of a 
building thereon, executes to the con- 
tractor.a note for the contract price 
secured by a lien on the premises re- 
serving therein the right to deduct 
from the amount due on the note any 
Sums that might have to be expend- 
ed because of the contractor’s default, 
and the contractor in turn gives to 
the owner an indemnity bond to se- 
eure completion of the building, an 
assignee of the note who has paid 
the contractor the face value there- 
of which has been used in the con- 
struction of the building, and who 
has been compelled to make deduc- 
tions in the amount of his recovery 
from the owner because of the con- 
traetor’s default, will be subrogated 
to the owner’s rights against the 
indemnity company to enable him to 
recover the amount which has been 
so deducted. Galbraith-Foxworth 
Lumber Co. v. Long, (Tex.Civ.App.) 
5 S.W.(2d) 162, 168 (“While appel- 
lees [the owners] could and did look 
to appellant [the assignee] for pay- 
ment of this excess cost of construc- 
tion, by having such an amount cred- 
ited on the note, the bonding com- 
pany’s contract of indemnity was not 
made subordinate to such right, and 
its primary obligation was not af- 
fected, either by the existence of this 
right, or by its enforcement against 
appellant. It is plain that the court 
should have decreed that the ultimate 
payment of the excess cost of con- 
struction... under the _ equitable 
doctrine of subrogation, should ulti- 
mately fall upon the bonding com- 
pany”’). 

[b] Postmaster paying defalca- 
tions of assistant subrogated against 
sureties on bond of latter.—Hbright v. 
Chapman, 11 OhioN.P.N.S. 481. 


15. Barber Asphalt Paving Co. v. 
Northern Ohio Traction & Light Co., 
202) Ry Si, V214C.C2 A. 125. 
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an independent 


A person 


strict legal obli- | tion.?4 


[a] MIllustration.—Where, because 
of a street railway company’s breach 
of its contract with a city to keep 
the tracks in repair, a person, who 
has subsequently contracted to keep 
the pavement around the tracks in 
repair, is compelled to make exten- 
Sive repairs that would not other- 
wise have been necessary, the latter 
cannot claim subrogation to the city’s 
rights against the street railway com- 
pany for its breach of contract. 
Barber Asphalt Paving Co. v. North- 
ern Ohio Traction & Light Co., 202 F. 
SEG "821-121 C.CyAL 125. (Goihe. city’s 
measure of damages for breach of 
the respective obligations was not 
necessarily the same. Under these 
circumstances, it is difficult to see 
how the obligation of either the Trac- 
tion Company or the Paving Company 
can be said to be, as to the other, 
‘primary’ in character, except that 
that of the Traction Company was 
prior in time. But we think this in- 
sufficient to make the Paving Com- 
pany’s obligation secondary, and that 
of the Traction Company superior 
within the meaning of the law of sub- 
rogation. The existence of such su- 
perior obligation is necessary to the 
existence of the right invoked’’). 


16. Howell v. Jackson, 181 N.W. 


788, 192 Iowa 70. 


[a] Ilustration.—Where a vendor 
breaks his contract to convey land to 
a vendee, a third person to whorn the 
vendee has agreed to convey a por- 
tion of the land contracted for has 
no rights against the vendor by way 
of subrogation to the rights of the 
vendee. Howell v. Jackson, 181 N.W. 
788, 192 Iowa 70. 


17. Bennett v. Chandler, 
1052, 199 Tl), 97. 


[a] Voluntary payment of inter- 
est couvons by trustees under trust 
deed.— Where the trustee under a 
trust deed, acting as the agent of 
bondholders in the collection of in- 
terest, voluntarily pays matured in- 
terest coupons without the request 
of either mortgagor or mortgagees, 
the payor will not be subrogated to 
the rights of the mortgagees to com- 
pel the mortgagor to pay the inter- 
est. Bennett v. Chandler, 64 N.E. 
O52 2199 Vi. 97: 


18. Cornell Steamboat Co. v. The 
Jersey City, 43 F. 166. 


[a] Payments owing by injured 
party withheld from subrogee until 
statute of limitations has almost run 
in favor of person actually liable.— 
Where a vessel being towed by a tug, 
pursuant to contract, is injured 
through the fault of another vessel 
and the owner of the tow asserting 
liability on the part of the tug own- 
er deducts damages for the injury 
from the compensation owing to the 
latter, and refuses to pay such sum 
continuously up to a time when the 
statute of limitations is about to run 
in favor of the wrongdoer, the tug 
owner will be subrogated to the rights 


64 N.E. 
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gation to do so;1® or if, because of mistake, the 
payor believes that it is his legal duty to pay.'® 
Subrogation will not be accorded to a person whose 
own negligence or wrong has contributed to the loss 
or injury, where there is no primary : liability or 
right of contribution as between him and the one 
against whom he seeks subrogation.?° 
fact, however, that the person seeking subrogation 
has ineurred liability for the loss or injury because 
of the violation of some duty owing to the creditor, 
or injured person will not of itself defeat subroga- 


The mere 


of the tow owner against the ves- 
sel causing the _ injury. Cornell 
Steamboat Co. v. The Jersey City, 43 
F. 166. Fi 


19. Title Guarantee & Trust Co. v. 
Haven, 108 N.E. 819, 214 N.Y. 468; 
Craig v. Lininger, 61 Pa.Super. 339; 
Shippers’ Compress & Warehouse Co. 
v. Cumby Mercantile & Lumber Co., 
(Tex.Civ.App.) 172 S.W. 744. 


[a] Bank paying forged check.— 
Where an owner of real estate gives 
an agent money to pay taxes thereon, 
but a servant of the agent instead of 
so applying the money uses it him- 
self but forges a check in the name of 
the agent and gives it in payment of 
the taxes, a bank which pays the 
amount of the check to the city will 
be subrogated to the latter’s lien’ to 
enforce payment of the taxes. Title 
Guarantee & Trust Co. v. Haven, 139 
N.Y.S. 207, 154 App.Div. 652 [rev 108 
N.E. 819, 214 N.Y, 468]. 


[b] Shipper refunding part of pur- 
chase price under belief that fraudu- 
lent weights are honest.—Where a 
buyer of goods has paid the shipper 
for them according to their weight 
at the point of shipment, but, on hav- 
ing them weighed by a company at the 
point of delivery, is informed that 
the goods weigh less than supposed 
and consequently demands a propor- 
tionate refund of the shipper, who 
pays the same, the latter, on his dis- 
covering that the shortage in 
weight was due to the weighing 
company’s conversion of a portion of 
the goods, may be subrogated to the 
buyer’s rights against the weigher 
for conversion. Shippers’ Compress 
& Warehouse Co. v. Cumby Mercan- 
tile & Lumber Co., (Tex.Civ.App.) 172 
S.W. 744. 


20. National Surety Co. v. Massa- 
chusetts Bonding & Insurance Co., 
19 F.(2d) 448 [cert den 48 S.Ct. 85, 
275 U.S. 548, 72 L.Ed. 419]; Morgan 
v. Langford, 192 S.W. 885, 127 Ark. 
618; Padgett v. Young County, (Civ. 
App.) 204 S.W. 1046 [error dism 229 
S.-W. 469, “111 Tex 987. 


[a] Illustration.—Where a county 
treasurer has been negligent in is- 
suing checks to fictitious persons on 
unauthorized warrants, and the coun- 
ty depositary has also been negli- 
gent in.paying the checks on forged 
indorsements, the treasurer, after he 
has been held liable to the county for 
the loss, cannot be subrogated to 
the county’s right against the de- 
positary. Padgett v. Young County, 
(Civ.App.) 204 S.W. 1046 [error dism 
229° Siw? 459,111 Tex. 98]: 


Right of surety for one joint tort- 
feasor to be subrogated to creditor’s 
right against other feasor see infra § 
Woe : 

21. Wilson v. White, 102 S.W. 201, 
82 Ark. 407; Pritchard v. Louisiana 
State Bank, 2 La, 415; Corn Exchange 
Bank v. Gross, 148 N.Y.S. 2, 86 Misc. 
4; Craig v. Lininger, 61 Pa.Super. 
Soo. 
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[§ 38] C. Persons Jointly or Jointly and Severally 
Liable for Same Debt??—1. In General. While there 
appears to be some authority to the effect that a 
person who pays more than his equitable share of 
a debt for which he and one or more others are joint- 
ly liable as principals is not entitled to be subro- 


[a] Bank liable to holder because 
of failure to collect full amount due 
on note.—Where a bank to whom a 
note has been given for collection 
pays to the owner an amount which 
it has failed to collect because of its 
failure to determine correctly the 
full amount due thereon, the bank is 
subrogated to the owner’s right 
against the maker for the balance re- 
maining unpaid. Corn Exchange 
Bank v. Gross, 148 N.Y.S. 2, 86 Misc. 
4. See Hampton Loan & Exchange 
Bank v. Lightsey, 152 S.E. 425, 155 S. 
Cc. 222 (holding that, where a_bank 
collecting checks of depositors drawn 
on another bank accepts in payment 
a check of the drawee bank, instead 
of cash so-as to become liable to the 
depositors, the collecting bank will 
be subrogated to the right of its de- 
positors to have the bank on which 
the payment check is drawn apply col- 
lateral security given by the drawer 
bank to another debt of the latter 
instead of refusing payment of the 
check and satisfying such other debt 
out of the drawer’s account on the 
latter’s insolvency). See also Pritch- 
ard v. Louisiana State Bank, 2 La. 415 
(holding that, where a bank acting 
as agent for the collection of a note 
is compelled to pay the owner the 
amount thereof because of neglect in 
serving notice on indorsers, the bank 
will be subrogated to such rights as 
the owner possesses for collecting the 
note from parties liable thereon). 


[b] Cashier liable to bank for per- 
mitting unauthorized overdraft.— 
Where a cashier, because he has, 
without authority, permitted a cus- 
tomer to overdraw his account, is 
compelled to pay the bank the amount 
of the overdraft by the execution of 
a personal note of his own, he is sub- 
“rogated to the bank’s rights against 
the depositor who has received the 
overdraft, Mentz’s Assignee v. Ma- 
honey, 150 S.W. 508, 150 Ky. 409. 


[ec] Disbursing officials held li- 
wble for excess salary paid to officer. 
—Where county disbursing officials 
through mistake pay another official 
a greater salary than he is entitled 
to and the disbursing officials are 
compelled to pay the county the ex- 
cess thus paid, they will be subrogat- 
ed to the county’s rights against the 
officer receiving the payment in ex- 
cess of his lawful salary. Craig v. 
Lininger, 61 Pa.Super. 339. 


[d] Draft collector held liable for 
property converted by railroad be- 
cause of unauthorized delivery of bill 
of lading to consignee.— Where a per- 
son to whom a draft, with bill of 
lading attached, has been sent for 
collection has been compelled te pay 
the consignor the value of the goods 
because of his wrong in delivering 
the consignee the bill of lading with- 
out payment of the draft, and the rail- 
road has converted the shipment, the 
payor is subrogated to the shipper’s 
rights against the railroad. Gulf, 
etc., Ry. Co. v. North Texas Grain 
de 74 S.W. 6567, 32 Tex.Civ.App. 

oe 


[e] Initial carrier Hable as insurer 
paying for default of connecting car- 
rier.— Where an initial carrier, which 
has become liable as an insurer be- 


—oe 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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eause of its sending the shipment by 
the wrong route; has been cempelled 
to pay the shipper for a loss result- 
ing from the negligence of a connect- 
ing carrier, the initial carrier is sub- 
rogated to the rights of the shipper. 
Texas & P. Ry. Co. v. Hastin & Knox, 
102 S.W. 105, 100 Tex, 556 [aff 29 S. 
Ct. 564, 214 U.S. 158, 53 L.Ed. 946]. 


\ 

{f] Bailroad wrongfuliy deliver- 
ing goods to consignee without sur- 
render of bill of iading.—Where a 
railroad company has been held liable 
to a shipper for wrongfully deliver- 
ing the goods to the consignee with- 
out his having surrendered the bills 
of lading and paid the drafts attach- 
ed thereto, the railroad company is 
subrogated to the shipper’s rights 
against the consignee for the amount 
ef the draft which the railroad has 
been compelled to pay. Mosher Mfg. 
Co. v. Eastland, W. F. & G. R. Co., 
(Tex.Civ.App.) 259 S.W. 2538. See St. 
Louis & S. F. Ry. Co. v. Excello Feed 
Milling Co., (Mo.App.) 215 S.W. 755 
(holding that, where the consignee 
never became liable to the shipper, 
a railroad which paid an alleged 
claim of the shipper could have no 
rights against the consignee by way 
of subrogation). But see S. H. Pope 
& Co. v. Union Warehouse Co., 70 So. 
159, 160, 195 Ala. 309 (holding that a 
bailee, who has been compelled to 
pay .the owner the value of bailed 
goods because he has mistakenly de- 
livered them, to the wrong person, is 
not entitled to be subrogated to the 
owner’s rights against the one who 
received the goods, for subrogation 
is “an equitable doctrine which can 
have no application to a case where 
the would-be subrogator has merely 
discharged a liability for which he 
was himself originally and separate- 
ly liable’’). 


[g] Sheriff liable for fine of pris- 
oner because of failure to take prop- 
er bond.—Where a sheriff, because of 
his failure to take a bond in the pre- 
cise form prescribed by statute, has 
been compelled by court order to 
pay the fine of a prisoner, the sheriff 
is subrogated to such rights as the 
county has on a common-law’ obliga- 
tion executed by the prisoner and 
his sureties. Wilson v. White, 102 


one 201, 82 Ark. 407, 12 Ann.Cas. 
[h] Tort-feasor paying for dam- 


ages occasioned by negligence of vic- 
tum’s physician.— (1) Where a wrong- 
doer has paid for damages resulting 
from a physician’s negligent treat- 
ment of the injury, as well as direct 
damages, the wrongdoer is subrogat- 
ed to the injured person’s rights 
against the physician for the damages 
primarily due to the latter’s negli- 
gence, Fisher v. Milwaukee Electric 
Ry. & Light Co., 180 N.W. 269, 276, 
173 Wis. 57 (“they are not in any 
sense of the term joint tort-feasors. 
The liability of the defendant Rumph 
(the physician) to the light eom- 
pany does not arise by reason of his 
liability for contribution in the event 
of a recovery against the light com- 
pany. His liability is a liability over, 
and arises in favor of the light com- 
pany by reason of the fact that the 
light company is compelled to pay 
damages which are primarily due to 


. 


gated to the ereditor’s rights in order to compel con- 
tribution by the nonpaying debtors,”* it is generally 
held that a joint debtor who discharges more than 
his share of the common debt has a right to com- 
pel contribution byway of subrogation,”* for in 
equity a joint debtor is regarded as being only a 


the alleged negligence of the defend- 
ant Rumph, and for which the plain- 
tiff might have maintained an ac- 
tion against the defendant Rumph. 
The light company, being compelled 
to pay these damages is subrogated 
to the plaintiffs rights against 
Rumph, as she [plaintiff] may not 
twice recover compensation for the 
same injury’). (2) Thus, if, at the 
time an injured person makes a set- 
tlement with, and executes a release 
of all claims to, the wrongdoer, an 
element of damages which might 
have been recovered is damages re- 
sulting from a physician’s negligent 
treatment of the injury, the wrong- 
doer by the settlement is subrogated 
to any rights the injured person may 
have against the physician. Retelle 
v. Sullivan, 211. N.W. 756, 191 Wis. 
576, 54 A.L.R, 1106. 


Right of technical wrongdoer to 
reimbursement from the actual tort- 
feasor or wrongdeer see Contribution 
§ 24, 


22. Contribution among joint debt- 
ors see Contribution §§ 13-16. 


Subrogation of: 


Heirs, devisees, and legatees whose 
interest in estate is jointly and 
severally liable for debts of de- 
cedent see Supra § 36. 


One joint tort-feasor against another 
see supra § 37. 


Subrogation of coexecutor for li- 
ability on bond for default of coex- 
ecutor see infra § 92. 


23. Clark v. Warren, 55 Ga. 575; 
Hall v. Harris, 65 S.E. 1086, 6 Ga. 
App. 822. See Fender v. Fender, 117 
S.E. 676, 30 Ga.App. 319 (dicta to ef- 
fect that a joint principalis not sub- 
rogated in law to creditor’s right as 
against his coprincipal for contribu- 
tion); Royalton Nat. Bank vy. Cush- 
ing, 53 Vt. 321; Benton v. Bailey, 50 
Vt. 137 (both containing dicta to the 
effect that payment by a joint debtor 
extinguishes the debt so there can be 
no right of subrogation). 


Payment by: 
doth judgment debtor see infra § 


Joint mortgagor see infra § 39, 
Partner see infra § 41. 


24 Ala.—Truss v. Miller, 
863, 116 Ala. 494; Winston v. Mc- 
Alpine, 65 Ala. 377. See also Bragg 
v. Patterson, 4 So. 716, 85 Ala. 233 
(holding that a joint debtor who pays 
more than his share is a surety with- 
in the meaning of a statute provid- 
ing for assignment of judgments to 
sureties who pay the demand of the 
creditor), 


Ark.—Dowdy v. Blake, 6 S.W. 897, 
50 Ark, 205. 


Cal.—Shaffer v. McCloskey, 36 P. 
196,101 ‘Cal. i576. 


Poor be ae) v. Rhodes, 14 Conn: 


Ky.—Baskett v. Rudy, 
112, 186 Ky. 208; 
15 B.Mon, 75, 

La.—Randolph v. Stark, 26 So. 59, 
51 La.Ann, 1121; Shropshire v. His 
Creditors, 15 La.Ann. 705; White- 
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22 So. 
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surety for that portion of the debt which should be 
discharged by his codebtors, and like a surety he 
1s entitled to be subrogated,?* although this can be 
only to the extent that he has paid more-than his 
proportionate share of the debt.2® If one joint debt- 
or has assumed the obligation of paying the entire 
debt, so that inter se the assuming debtor occupies 


the position of principal and the 


debtors the position of sureties, a nonassuming debt- 
or will be subrogated to the extent of the amount 
which he actually pays;?7 but, should payment be 
made by the one who is ultimately obliged to dis- 
charge the debt, no right of subrogation can arise 
in his favor, for such payment operates as an extin- 
guishment of the debt and a discharge of all liens 
held by the creditor for his seeurity.2% ' 


{[§ 39] 2. Joint Mortgagors and Vendees.?° 
though there is some authority to the contrary,?° 


head’s Succession, 3 La.Ann. 396. 


N.Y.—Lawrence vy. Cornell, 4 Johns. 
Ch. 545. See also Lingsweiler v. 
Hart, 41 N.Y.S. 862, 10 App.Div. 156, 
75 N.Y.St. 1232 [aff 54 N.B. 1093, 159 
N.Y. 543] (holding that, where heirs, 
as joint grantors, are compelled to 
pay a purchaser for breach of cove- 
nant of warranty because the interest 
of one heir fails, the other grantors 
are subrogated to the purchaser’s 
rights against the grantor whose in- 
tterest failed). 


N.C.—Taylor v. Everett, 124 S.E. 
316, 188 N.C. 247. 


Okl.—Keokuk Falls Imp. Co. v. 
Kingsland & Douglas Manuf’g Co., 
47 P. 484, 5 Okl. 32. 

Or.—Vincent vy. Logsdon, 20 P. 429, 
17 Or. 284. 


Pa.—Ackerman’s Appeal, 106 Pa. 
1. But see West Branch Bank v. 


‘Armstrong, 40 Pa. 278 (holding that 


the joint indorsers of negotiable pa- 
per, who are liable as copromisors, 
have no rights of subrogation 
against each other). Contra Sin- 
gizer’s Appeal, 28 Pa. 524; In re 
Mowry, 1 Kulp (Pa.) 271; Pearce v. 
Yost, 1 Wkly.N.C. (Pa.) 472. 


S.C.—Rhea v. Maxwell, 98 S.E. 795, 
111 S.C. 460; Stokes v. Hodges, 32 S. 
C.Eq. 135. 


Tex.—Holloman vy. 
App.) 168 S.W. 437. 


Va.—Baugh & Sons Co. v. Black, 
90 S.E. 607, 120 Va, 12; Dobyns v. 
Rawley, 76 Va. 537; Tompkins y. 
Mitchell, 2 Rand. (23 Va.) 428. 


W.Va.—Gooch v.) Gooch, 73 SE. 
56, 70 W.Va. 38, 37 L.R.A.N.S. 980. 


[a] Bank directors paying share 
of others under joint agreement.— 
Where directors of a bank enter into 
a joint and several obligation to pay 
a certain amount into a bank to en- 
able it to continue in business, di- 
rectors who are compelled to pay the 
share of other direeters are subrogat- 
ed to the rights of the bank against 
the defaulting directors. Taylor v. 
Everett, 124 S.E. 316, 188 N.C. 247. 


25. Owen v. McGehee, 61 Ala. 440; 
Ackerman’s Appeal, 106 Pa. 1; Green- 
law v. Pettit, 11 S'W. 357, 87 Tenn. 
467; Dobyns v. Rawley, 76 Va. 537. 


[a] “Both are bound to the ob- 
ligee; but, inter se, each is primarily, 
not equally, liable for his own share, 
and secondarily liable for the share 
of the other, and when he pays the 
share of such other all the condi- 
tions essential for the application of 
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other debtor or 


Al- 


the doctrine (of subrogation) arise.” 
Sands v. Durham, 38 S.H. 145, 147, 99 
Va. 263, 86 Am.S.R. 884, 54 L.R.A. 
614 [rev 36 S.E. 472, 98 Va. 392, 54 
L.R.A. 614]. 


26. Shropshire v. His Creditors, 15 


La.Ann. 705; Sells v. Hubbell, 2 
Johns.Ch, (N.Y.) 394, 
haa Ill—Shinn v. Shinn, 91 Iii. 
age tiver Sieids v. Sherrill, 18 Kan. 
N.Y.—Cherry v. Monro, 2 Barb. 
Ch. 618. 
Pa.—Gilfillan v. Dewoody, 27 A. 


782, 157 Pa. 601. 


Va.—Buchanan vy, Clark, 10 Gratt. 
(51 Va.) 164. 


See Royalton Nat. Bank v. Cushing, 
53 Vt. 321 (dicta in accord with text). 


28. Birdsall v. Cropsey, 45 N.W. 
921, 29 Neb. 679 [mod 44 N.W. 857, 
29 Neb. 672]; Greenlaw v. Pettit, 11 
S.W. 357, 87 Tenn. 467. 


[a] Mlustration.—Where one joint 
debtor by subsequent agreement 
based on a sufficient consideration 
undertakes to discharge the entire 
joint debt, and does so, he can there- 
after claim no right of subrogation 
against the other debtor or his credi- 
tors. Greenlaw v. Pettit, 11 S.W. 357, 
87 Tenn. 467. 


Subrogation as not applying to pri- 
mary liability see supra § 25. 


29. Payment of mortgage by joint 
mortgagor see Mortgages § 897. 

30. Clark v. Warren, 55 Ga. 575. 

[a] Wustration—A joint pur- 
chase-money mortgagor who has been 
compelled to pay the entire debt will 
not be subrogated to the mortgagee’s 
rights as against one who has pur- 
chased the other mortgagor’s interest 
before the payment was made. Clark 
v. Warren, 55 Ga, 575. 


31. U.S.—Pratt v. Law, 9 Cranch 
456, 3 L.Ed. 791. 


Ala.—Anniston Banking & Loan 
Co. v. Green, 73 So. 81, 197 Ala. 567; 
Newbold v. Smart, 67 Ala. 326. 


Conn.—Sumner v. Rhodes, 14 Conn. 
H3'5; 


Ill.—Simpson v. 
237. 


Ind.—Lowrey v. Byers, 80 Ind. 443. 


La.—Randolph v. Starke, 51 La.Ann. 
AL21. 
Md.—Parsons v. Urie, 64 A. 927, 104 


Gardiner, 97 Ill. 
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it is generally held that, where two or more persons 
have mortgaged their property to secure the pay- 
ment of a debt for which they are jointly liable and 
one mortgagor is compelled to pay more than his 
proportionate share of the debt, he will be subro- 
gated to the rights of the mortgagee, or be given a 
lien on the interest of the other or others, to the 
extent necessary to reimburse him for the amount 
for which he was not primarily responsible ;31 even 
as against one to whom a comortgagor has trans- 
ferred his interest before the mortgage has been 
satisfied where such a person has taken subject to 
the rights of the mortgagee and has in no way been 
prejudiced or misled by an apparent satisfaction 
of the mortgage.*? 
on foreclosure, and the personal. liability of the 
mortgagors extinguished and satisfied, one mortga- 
gor who redeems from the sale can claim by way of 
subrogation only a lien on the interest of his. co- 


Where the land has been sold 


nae 238, 8 L.R.A.N.S. 559, 10 Ann.Cas, 


N.Y.—Lawrence vy. Cornell, 4 Johns, 
Ch. 1545. 


Ohio.—Date v. 
Ct.N.S. 475. 


Pa.—Thompson vy. Griggs, 31 Pa. 
Super.Ct. 608. 


Va.—Baugh & Sons Co. v. Black, 90 
S.E. 607, 120 Va. 12; Wheatley v. 
Calhoun, 12 Leigh (39 Va.) 264, 387 
Am.D., 4, 


W.Va.—Gooch vy. Gooch, 73 S.E. 56, 
70 W.Va. 38, 37 L.R.A.N.S. 930. 


See also Brooks v. Harwood, 8 Pick. 
(Mass.) 497 (holding that, where a 
mortgagor mortgages two parcels of 
land and conveys the _ respective 
equities of redemption to different 
purchasers, one purchaser who pays 
the entire mortgage is entitled to 
hold the mortgage until he has been 
reimbursed for the amount paid above 
his proportionate share). 


[a] One mortgagor assuming pay- 
ment of entire debt.—Where two pur- 
chasers of land have executed a joint 
bond and mortgage for the payment 
of the unpaid purchase price and one 
joint debtor thereafter sells his in- 
terest to the other who assumes the 
obligation of paying the entire debt, 
the nonassuming debtor, on being 
compelled to pay the debt, will be sub- 
rogated to the mortgagee’s rights as 
against one to whom the assuming 
debtor has sold the land. Cherry v. 
Monro, 2 Barb.Ch. (N.Y.) 618. 


[b] Release of mortgage by credi- 
tor does not prevent subrogation. 
Gooch vy. Gooch, 73 S.E. 56, 70 W.Va. 
88 o nod RA Nios ao a0s 


{c] Interest.—The comortgagor 
paying the debt is entitled to receive 
the same rate of interest as the mort- 
gagee was entitled to on the original 
debt. Simpson vy. Gardiner, 97 Ill. 237. 


32. Shaffer v. McCloskey, 36 P. 196, 
101 Cal. 576; Look v. Horn, 54 A. 725, 
97 Me. 2838; Cherry v. Monro, 2 Barb. 
Ch. (N.Y.) 618. ; 


[a] Illustration.—Where persons 
purchase lands as tenants in common 
and in payment of the purchase price 
execute their joint note and a mort- 
gage on the land, one mortgagor who 
is compelled to pay the other’s share 
in order to protect his interest is sub- 
rogated to the extent of the excess 
payment to the rights of the mort- 
gagee as against one to whom the oth- 
er tenant has mortgaged his interest 
before the payment was made. Shaf- 
fer v. McCloskey, 36 P. 196, 101 Cal. 
576. 


Imhof, 22 OhioCir. 
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mcrtgagor, and no personal liability on the part of 
the latter can be asserted, for no such right remains 
in the mortgagee to which subrogation ean be had.** 
Where land is sold or conveyed to two or more per- 
sons jointly subject to a lien of the grantor or ven- 
dor to secure payment of the unpaid purchase price, 
or other consideration to be paid or furnished,** 
one grantee or vendee who pays more than his share 
of the purchase price will be subrogated to the ven- 
dor’s or grantor’s lien as against the other grantee 
or vendee,?® or persons who purchase from the lat- 
ter with notice;?* but it has been held that the pay- 
ing purchaser will not be subrogated to an express 
vendor’s hen as against one who purchases the in- 
terest of the nonpaying purchaser, in reliance on 
information from the vendor that the debt has been ~ 


33. McLaughlin v. Curts, 27 Wis. 


644, 


Davis v. Cheuvront, 95 S.E. 


34. 
651, 82 W.Va. 182. 


[a] Lien to secure grantor’s sup- 
port by grantees.—Where land con- 
veyed to two grantees jointly is sub- 
ject to a lien to secure the payment 
by the grantees of the grantor’s sup- 
port and debts, one of the grantees 
who pays more than his share of the 
grantor’s support and debts will be 
subrogated to the grantor’s rights to 
compel the other grantee to contrib- 
ute his share. Davis v. Cheuvront, 
95 S.E. 651, 82 W.Va, 182. 


35. Ala.—Turner v. Turner, 69 So. 
5038, 193 Ala. 424. 

Ark.—Dowdy v. Blake, 6 S.W. 897, 
50 Ark. 205, 7 Am.S.R. 88. But see 
Engles v. Engles, 4 Ark. 286, 38 Am.D. 
37 (holding that one joint vendee who 
pays more of the purchase price than 
the other can have no lien on the land 
for the amount so paid in preference 
to other creditors of his covendee). 


Pa.—Ackerman’s Appeal, 106 Pa. 1. 
See Deitzler v. Mishler, 37 Pa. 82 
(where joint purchasers had the ti- 
tle conveyed in trust to secure pay- 
ments of their respective shares and 
it was held that some of the purchas- 
ers who paid the entire purchase 
money were entitled to claim the 
equitable title of the nonpaying co- 
purchaser). 


Tex.—Holloman v. 
App.) 168 S.W. 437. 


Va.—Smith v. Alderson, 83 S.E. 373, 
116 Va. 986. 


Wash.—Ruuth v. Morse Hardware 
Co., 133 P. 587, 74 Wash. 361. 


But see Walsh y. McBride, 19 A. 
4, 72 Md. 45 (holding that, where two 
persons purchase land in common, 
each agreeing to pay half of the pur- 
chase price, but at the time for trans- 
fer of title one purchaser is unable to 
pay his share and the other pays the 
entire price, the title then being con- 
veyed to the two jointly, the paying 
purchaser can be subrogated to no 
lien against the interest of his co- 
vendee, for by the conveyance and 
the payment of the entire price any 
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equitable lien that might exist in 
favor of the vendor was_ extin- 
guished). 


36. Dowdy v. Blake, 6 S.W. 897, 50 
Ark. 205; Holloman vy. Oxford, (Tex. 
Civ.App.) 168 S.W. 4387; Dobyns vy. 
Rawley, 76 Va. 537; Tompkins y. 
Mitchell, 2 Rand, (23 Va.) 428. 


[a] Implied vendor’s lien.—Where 
two persons purchase real estate 
jointly and execute a note for the pur- 
chase money, and the vendor, al- 
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though he reserves no express lien, 
has an equitable lien to secure the 
payment thereof, one vendee who 
pays more than his share of the pur- 
chase price is subrogated for the ex- 
cess amount to the vendor’s lien even 
as against purchasers of the other 
vendee’s interest who take with no- 
tice. Tompkins v. Mitchell, 2 Rand. 
(23 Va.) 428. 


87. Wolford v. Bias, 90 S.E. 875, 
79 W.Va. 349. See Fordice v. Hardes- 
ty, 36 Ind. 23 (holding that a joint 
vendee who has paid the entire pur- 
chase price cannot enforce the ven- 
dor’s lien as against one to whom he 
and his covendee convey the land by 
warranty deed). 


38. Payment by joint debtor as 
satisfaction and discharge of judg- 
ment see Judgments §§ 1062-1064. 


39. Hogan v. Reynolds, 21 Ala. 56, 
56 Am.D. 236; Stevens v. Morse, 7 Me. 
36, 20 Am.D. 337; Adams v. Drake, 11 
Cush. (Mass.) 504; Brackett v. Wins- 
low, 17 Mass. 153; Hammatt v. Wy- 
man, 9 Mass. 138; Towe v. Felton, 52 
N.C.’ 216. 


BA Cal.—Coffee vy. Tevis, 17 Cal. 


Ky.—Morris v. Evans, 2 B.Mon. 84, 
36 Am.D. 591. 


La.—Theus v. Armistead, 41 So. 95, 
116 La. 795. 


Md.—In re Wheeler, 1 Md.Ch. 80. 


Mo.—Campbell v. Pope, 10 S.W. 187, 
96 Mo, 468. 


N.J.—Brown v. White, 29 N.J.Law 
514, 80 Am.D. 226. 


N.Y.—Sells v. Hubbell, 2 Johns.Ch. 
394. But see Harbeck v. Vanderbilt, 
20 N.Y. 395, 397 (dicta that ‘“‘Where 
one of several defendants against 
whom there is a. joint judgment, pays 
to the other party the entire sum due, 
the judgment thereby becomes ex- 
tinguished, whatever may be the in- 
tention of the parties to the transac- 
tion. It is not in their power, by any 
arrangement between them, to keep 
the judgment on foot for the benefit 
of the party making the payment”). 


Pa.— Gilfillan v. Dewoody, 27 A. 782, 
157 Pa, 601; Ackerman’s Appeal, 106 
Pa. 1; Scott’s Appeal, 88 Pa. 173. 
But see Mehaffy v. Share, 2 Penr.&W. 
361; In re Mowry, 1 Kulp 271 (dicta 
to the contrary). 


Va.—Buchanan vy. Clark, 10 Gratt. 
(51 Va.) 164. 


Ont.—Honsinger vy. 
170. 

[a] Reason for rule.—‘“Does not 
the reason of the same equitable doc- 
trine [that applied in case of payment 
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paid and the lien discharged, and without notice of 
the latent equity in favor of the payor, even though 
the lien has not been released of record.** 


[§ 40] 3. Joint Judgment Debtors.** It has been 
held that a joint, jud&ment debtor who has paid the 
entire judgment cannot, to compel contribution, en- 
force the creditor’s rights against the codebtor either 
by way of subrogation or assignment ;°° but the ma- 
jority rule appears to be that, if there is an appar- 
ent intention on the part of the paying debtor not 
to discharge the judgment completely, he will be 
subrogated to the creditor’s rights to the extent of 
the amount, paid in exoneration of the codebtor,*° 
and in some states a right of subrogation is given 
by statute to a joint judgment debtor.44 Where one 


by a surety] equally apply, to some 
extent, to a party who is bound as a 
co-principal? We cannot perceive why 
it does not. If he be legally bound in 
the first instance, to pay the whole 
debt, so is the surety. The only dif- 
ference between them is that a pay- 
ment by one entitles him to restitu- 
tion of the whole, and a payment by 
the other entitles him to a reimburse- 
ment of only a part of what he paid. 
This only difference should not, in our 
judgment, essentially affect the ques- 
tion we are considering in this case. 
Its only effect should be to prevent 
the substituted party, if he be one of 
several prinGipal obligors, from en- 
forcing the execution against his as- 
sociates for his own aliquot portion 
of the joint debt. To that extent he 
is, in equity, as well as in technical 
law, principal as between himself and 
his co-obligors; but beyond it he is, 
as between themselves in equity, only 
a surety.” Morris v. Evans, 2 B.Mon. 
(Ky.) 84, 85, 36 Am.D. 591. 


[b] No right of subrogation where 
payor intends absolutely to satisfy 
and discharge judgment.—Huggins v. 
White, 27 S.W. 1066, 7 Tex.Civ.App. 
563. See also Morris v. Davis, (Tex. 
Civ.App.) 31 S.W. 850 (holding that, 
since under the rule.of Faires v. Cock- 
rill, 31 S.W. 194, 88 Tex. 428, a surety 
will not be subrogated to the debt 
itself unless it constitutes a lien, a 
joint judgment debtor who pays a 
judgment before it has become a lien 
by proper recording thereby discharg- 
es the judgment and is not entitled to 
be subrogated thereto). 


[c] Where judgment which one 
debtor has agreed to pay is satisfied 
by execution on property of other 
debtor, the latter is entitled to be 
subrogated to the rights of the judg- 
ment creditor, Gilfillan v. Dewoody, 
27 A. 782, 157 Pa. 601. 


41. See cases infra this note. 


Ca] In Georgia Code § 3599, pro- 
viding that a joint judgment debtor 
who has paid more than his propor- 
tion of the same may, by having the 
payment entered on the fieri facias 
issued to enforce the judgment, con- 
trol and use the fieri facias against 
principal or cosecurities, authorizes 
such a debtor to revive a judgment 
he has paid in the name of the credi- 
tor for his use as transferee. Hucka- 
by v. Sasser, 69 Ga. 603. 


{[b] In Minnesota Gen. St. (1878) 
C 66, providing that a debtor paying 
a joint judgment shall be entitled to 
the benefit of the judgment to en- 
force contribution, on his filing notice 
of payment and claim to contribution 
within a certain number of days, ipso 
facto subrogates a debtor who com- 
plies with its conditions to all the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


§§ 40-41] 


joint judgment debtor gives a recognizance to ob- 
tain a stay as against him, the codebtors, on paying 
the debt after a breach of the recognizance, will 
not be subrogated to the creditor’s rights against 
the surety on the recognizance since there is no 
privity of contract between the parties and the 
surety’s liability not primary with respect to the 


codebtors.*2 


[§ 41] 4. Partners.4* It seems 


common law of England,** and according to a few 


rights of the creditor, and he may is- 
sue execution to compel contribution, 
even though he paid the judgment 
before execution was levied on his 
own property. Ankeny v. Moffett, 33 
N.W. 320, 37 Minn. 109. 


[e] Im Indiana Rev. St. (1881) § 
1215 (1) gives a joint judgment debtor 
who has satisfied the judgment the 
Same remedy by subrogation as a 
surety would be entitled to, and the 
judgment remains in- force so that 
execution may be issued against a 
codebtor torcollect the ratable propor- 
tion he is equitably bound to pay. 
Harter v. Songer, 37 N.E. 595, 138 
Ind. 161. (2) But unless the judg- 
ment shows the suretyship character 
of the debtor’s payment, the payment 
is a prima facie discharge and the 
payor’s right to contribution or in- 
demnity must be established in a 
separate action, which must be 
brought within the statutory period 
prescribed for actions on contracts 
not in writing; and if such action 
is not so brought no execution can 
be had on the judgment, for the right 
of subrogation depends on the im- 
plied promise to contribute or in- 


demnify, which must be sued on with- 


in the statutory period. Kreider v. 
Isenbice, 23 N.E. 786, 123 Ind. 10; 
Dewitt v. Boring, 23 N.E. 1085, 123 
Ind. 4. 


As authorizing assignment of judg- 
ment against partnership to paying 
partner before partnership accounts 
have been settled see infra § 41. 


42. Holmes v. Day, 108 Mass. 563. 


43. Contribution as between part- 
ners see Partnerships § 260. 


Respective rights and liabilities of 
partners generally see Partnerships 
§§ 209-288. 


44. Rex v. Connor, 26 Can.L.T. 527. 


45. Hinton v. Odenheimer, 57 N.C. 
406; Towe vy. Felton, 52 N.C. 216. 
See Hogan v. Reynolds, 21 Ala. 56, 
56 Am.D. 236 (holding that, where 
several members of a partnership pay 
a judgment against it, they cannot 
have the judgment kept alive to com- 
pel payment by another partner who 
has not contributed); Evans v. Rhea, 
14 S.W. 82, 12 Ky.L. 224 (holding 
that, where one partner advances 
money to pay a partnership debt se- 
cured by a mortgage on the firm prop- 

erty and also individual property of 
' the other partner, under an agree- 
ment that the advance shall be a debt 
owing by the partnership and be re- 
paid on or before the final settlement 
of accounts, the payment discharges 
the debt and there can be no subroga- 
tion to the creditor’s right to the 
mortgage on the individual property 
of the other partner, even though the 
latter subsequently misapplies the 
partnership assets so that it is im- 
possible to obtain payment from that 
source); Le Page v. McCrea, 1 Wend. 
(N.Y.) 164, 19 Am.D. 469 (holding 
that, after one partner has compro- 
mised a partnership debt, the creditor 
cannot authorize the paying partner 
to keep the debt alive and enforce 
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American eases,*® a partner who has paid a firm 
debt with his individual means cannot compel con- 
tribution from his copartner by way of subrogation 
to the rights of the creditor whose debt has been 
paid. Under the majority American rule a partner 
who pays a firm debt is not entitled to subrogation 
if there has not been a settlement of partnership 


accounts or a promise establishing his right to have 
the copartner contribute toward or pay the debt;*¢ 


that, under the 


it against the copartner). 


[a] “Partners are not entitled to 
the equity accorded to sureties. . .. 
The partners all stand alike to the 
ereditor; being all principal debtors, 
and equally liable for the debt pri- 
marily in equity, as well as at law. 
It is sufficient for the creditor to ab- 
stain from concurring in the fraud 
of one partner on another; and he is 
under no obligation to see that the 
one does not get an advantage over 
the other, or to aid the one against 
thé dishonesty of the other. In fact, 
when the debt is paid, the creditor 
has nothing more to do with it, and 
the payment becomes, merely, an 
item of account in the books of the 
firm, which concerns the partners 
alone. There is no reason, therefore, 
why payment of the firm debt by the 
partners, or one of them, should be 
considered in equity anything but a 
payment simply; or why a judgment, 
for it, should be kept on foot, to en- 
able one of the partners to charge the 
other; much less to charge the bail 
of the other.” Hinton v. Odenheimer, 
57 N.C. 406, 407. r 


46. Theus v. Armistead, 41 So. 95, 
116 La. 795; Bittner v. Hartman, 22 
A. 646, 1389 Pa. 632; Fessler v. Hicker- 
nell, 82 Pa. 150; Shamokin Banking 
Co. v. Focht, 21 Pa.Dist. 551; Wilson 
v. Ritchie, 4 Wkly N.C. (Pa.) 37. 
See Sells v. Hubbell, 2 Johns.Ch. (N. 
Y.) 394 (recognizing that, where the 
accounts have not been settled if the 
partner against whom subrogation 
is sought contends that plaintiff is 
his debtor in the partnership affairs 
to an extent greater than the amount 
plaintiff has paid on the partnership 
debt, no relief can be granted by way 
of subrogation until an account has 
been taken and stated between the 
partners so as to determine plaintiff's 
right to contribution). See also Red- 
dington v. Franey, 111 N.W. 725, 131 
Wis. 518 (holding that, where an in- 
coming: partner advances funds with 
the understanding that they are to 
be used in paying for property to be 
acquired by the new firm and the re- 
tiring partner agrees that he will pay 
the debts of the old firm, but the re- 
maining partner of the old firm wrong- 
fully uses the funds to pay debts of 
the old firm, the new partner is not 
entitled to be subrogated to the rights 
of the creditors who are thus paid in 
the absence of a showing that there 
has been a settlement of partnership 
accounts and the new firm has no 
assets to reimburse him for the 
money advanced to it). 


[a] Settlement of accounts pre- 
requisite to application of statute al- 
lowing joint judgment debtors to have 
benefit of judgment to compel con- 
tribution.—(1) A statute providing 
that a joint debtor who has been com- 
pelled to pay a judgment, and is en- 
titled to contribution, may have the 
judgment assigned to him in order to 
adjust the equities of the debtors 
does not apply where the amount the 
substituted creditor has a right to 
collect from the other party remains 
unascertained, and thus a partner 


but, where the right to contribution has accrued as. 
by a dissolution and settlement of accounts,*? or the 


who has paid a judgment against the 
partnership cannot have the judgment 
assigned to him before the partner- 
ship accounts have been settled. Fes- 
sler v. Hickernell, 82 Pa. 150. (2) 
Generally as to such statutes see 
supra § 40. 


47. Ark.—Weast v. Wickersham, 
195 S.W. 685. 


nents eee v. James, 105 Til. 


La.—Rowlett v. Grieve, 8 Mart. 483, 
13 Am.D. 296. 


Miss.—Dahlgren  v. 
Miss. 280. 


N.Y.—Corner v. Mackey, 42 N.E. 29,. 
147 N.Y. 574; Sells v. Hubbell, 2 
Johns.Ch,. 394. 


ore cee re Hoge, 41 A. 621, 188 Pa. 


ise ene v. Hodges, 32 S.C.Eq. 
o. 


Duncan, ~ 15: 


Va.—Sands v. Durham, 38 S.E. 145,. 
99 Va. 263, 86 Am.S.R. 884, 54 L.R.A. 
614 [rev 36 S.E. 472, 98 Va. 392, 54 
L.R.A. 614]. But see Savings & Loan 
Corporation v. Bear, (Va.) 154 S.E. 
587 (holding that, where one part-- 
ner payS a partnership debt which 
is a lien on partnership assets, he 
is not entitled to be subrogated to- 
the lien of the partnership creditor on 
partnership property as against oth- 
er partnership creditors so as to give- 
him priority over the other creditors 
of such partnership). 


Ont.—Honsinger v. Love, 16. Ont.. 


170. x 


See Tibbetts v. Magruder, 9 Dana 
(Ky.) 79 (holding that, where, on 
the dissolution of a partnership, one 
partner executes to the other a note 
to be used in raising money to pay the 
maker’s share of the firm debts, and 
the other partner, instead of trans- 
ferring the note, uses his own funds 
to pay the debts, the latter will be 
considered as equitable assignee of’ 
the note and may enforce it against 
the maker when the partnership ac- 
counts show that he is indebted to: 
plaintiff). 


[a] Tlustrations.—(1) Where a 
partnership has been dissolved, and 
an account stated showing a credit 
in favor of plaintiff partner, plaintiff, 
on paying or offering to pay a firm 
debt secured by a mortgage on the in- 
dividual property of his copartner is 
entitled to be subrogated to the credi- 
tor’s rights in the mortgage. Schuyl- 
er v. Booth, 79 N.Y.S. 1146, 76 App. 
Div. 619 [aff 74 N.Y.S. 733, 37 Misc. 
35]. (2) Where, after a partnership- 
has been dissolved, the assets of the 
firm have been exhausted, and the 
accounts show that plaintiff is en- 
titled to contribution, a partner who 
pays a judgment subsequently re- 
covered against the members of the 
firm on a partnership debt is subro- 
gated, to the extent to which his pay- 
ments exceed his proportionate part 
of the liability, to the right of the 
judgment creditor against the real 
estate of his copartner, in the hands 
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nonpaying partner is primarily liable, inter se, be- 
cause he has expressly assumed the obligation of 
paying a firm debt or debts,*® or because the debt 
is in reality his own rather than that of the firm,*® 
subrogation is generally allowed. If, in a suit for 
settlement of partnership accounts, one partner pays 
to another the amount, which it is the obligation of 
a third partner to contribute, the paying partner 
will be subrogated to such rights as the payee part- 
ner has aequired against the third.®°? 
borrow money on their personal responsibility, to 


of a subsequent purchaser. Sands v. 
Durham, 38 S.E. 145, 99 Va. 2638, 86 
Am.S.R. 884, 54 L.R.A. 614 [rev 36 
S.B. 472, 98 Va. 392, 54 L.R.A. 614]. 


[b] In suit for dissolution and 
settlement it appears that, where two 
partners purchase lands in trust for 
the firm, giving a mortgage back to 
secure the purchase money, which the 
whole firm is to pay, but neglects to 
do so, and one of the partners is 
compelled to pay the debt to protect 
his own interest and save the land 
from sale under a power in the mort- 
gage, he will have a right to be sub- 
rogated to the lien of the mortgagee. 
MeMillan v. James, 105 Ill. 194. 


When right to contribution accrues 
generally see Partnership § 260. 


48. U.S.—In re Bruce, 158 F. 123. 


Ill.—Moore v. Topliff, 107 Ill. 241; 
Conwell v. McCowan, 81 Ill. 285. 


Miss.—Swan v. Smith, 57 Miss. 548. 


N.Y.—Schmitt v. Greenberg, 109 N. 
Y.S. 881, 58 Misc. 570. 


Pa.—Gilfillan v. Dewoody, 27 A. 
782, 157 Pa. 601; Scott’s Appeal, 38 
Pa. 178; In re McGee, 1 Pearson 42. 


Vt.—Field v. Hamilton, 45 Vt. 35. 
See Royalton Nat. Bank v. Cushing, 53 
Vt. 321 (dicta to the effect that, when 
-on the dissolution or reconstruction 
of a firm, one or more of the partners 
promises to pay the partnership debts 
in consideration of receiving or re- 
taining the assets, this will place the 
rest in the position of sureties); 
Aitna Ins. Co. v. Wires, 28 Vt. 93 
(holding that where, on the dissolu- 
tion of a copartnership, one partner 
assumes a liability, he does it prima 
facie on sufficient consideration, leav- 
ing his copartners liable only as sure- 
ties, and they may take measures to 
have the claim assigned and collected 
from the partner liable). 


[a] Tlustrations.—(1) When, on 
the dissolution of a partnership, one 
partner assumes the obligation of 
paying a partnership note and exe- 
ecutes a mortgage to the payee as se- 


eurity, and also to indemnify the co-| 


partner, the latter, on being compelled 
to pay the note, will be subrogated to 
the rights of the mortgagee to the 
extent that he has made payments. 
‘Conwell v. McCowan, 81 Ill. 285, (2) 
Where, after the dissolution of a 
partnership, execution is levied on 
the property of one partner to sat- 
isfy a joint judgment which the other 
partner has agreed to pay, the former 
partner is entitled to be subrogated 
to the rights of the judgment credi- 
tor. Gilfillan v. Dewoody, 27 A. 782, 
157 Pa. 601. (3) A retiring partner, 
occupying the position of surety as 
to a firm debt assumed by his former 
cepartners, who continue the business 
as a new firm, has the right, on his 
being compelled to pay such debt, to 
a surrender to him by the creditors of 
a mortgage given by one of the co- 
partners to secure the debt; and such 
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If partners 


right is not defeated by the bank- 
ruptey discharge of the members of 
the new firm from personal liability. 
Moore v. Topliff, 107 Ill. 241. (4) 
Where a partner, who retires from 
the firm under an agreement whereby 
the remaining members agree to pay 
the firm debts, is compelled to pay 
a judgment subsequently recovered 
against him and the other members 
jointly, he is subrogated to the rights 
of the creditor whose judgment he 
pays. Scott’s Appeal, 88 Pa. 173. See 
also Olson v. Morrison, 29 Mich. 395 
(holding that, in such a case, the re- 
tiring partner has an equitable rem- 
edy, in a suit by creditors, to require 
that the debt be declared a lien on, 
and paid out of, the property trans- 
ferred to the assuming partner). But 
see Griffin v. Orman, 9 Fla. 22 (hold- 
ing that, where a continuing partner 
agreed with the retiring partners to 
pay the firm debts and gave his bond 
and security to that effect, but no 
arrangement was made with the 
ereditors, they did not take the eon- 
tinuing partner as principal and the 
retiring partners as sureties, and the 
latter, on paying the debts, were not 
entitled to be subrogated to the rights 
of the creditors). 


49. Hall vy. Gaiennie, 18 La, 442. 


50. Davis v. Abell, 216 S.W. 104, 
185 Ky. 843. 


[a] Illustration.—-Where one of 
three partners in an action for the 
settlement of accounts attaches the 
property of another to compel the 
latter to pay his share of the part- 
nership debts, a third partner who 
pays the attachment debtor’s share is 
entitled to be subrogated to the at- 
taching partner’s rights under the at- 
tachment lien. Davis v. Abell, 216 S. 
W. 104, 185 Ky. 843. 4 


51. Sherk v. First Nat. Bank, (Tex. 
Civ.App.) 152 S.W. 832 [mod on other 
ground (Commn.App.) 206 S.W. 507]. 


Subrogation of surety to liens se- 
curing debt extinguished by loan for 
which surety became bound see infra 


§ 64 


52. Right of tenant in common to 
discharge encumbrances and claim 
contribution see Tenancy in Common 
[88 Cye 40-51]. 


Subrogation of: 


Heir paying decedent’s debts to credi- 
tors’ rights against interests of 
coheirs see supra § 36. 


Joint purchaser to purchase-money 
owhaog or vendor’s lien see supra 
39. 


53. Foster v. Williams, 128 S.w. 
797, 144 Mo.App. 219. 


54. Ala.—Newbold vy. 
Ala. 326. 


Cal.—Seale v. Balsdon, 197 P. 971, 
51 Cal.App. 677; Rich v. Smith, 148 
P. 545, 26 Cal.App. 775. 


je CREAR v. Williams, 17 Conn. 


Smart, 67 


t 
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discharge a debt which is a lien on their property, 
one partner, on being compelled to repay the loan, 
cannot be subrogated to the lien which was extin- 
guished with the borrowed money.°* 


[§ 42] 5. Tenants.in Common.®? A 
rule, unless there are intervening equities,°® a ten- 
ant in common who pays off or discharges an encum- 
brance or lien which is a charge on the common es- 
tate will be subrogated to the ereditor’s rights 
against the interests of his cotenants to the extent 
necessary to compel contribution.°* No subrogation 


As a general 


Idaho.—Thurston v. Holden, 265 P. 
697, 45 Idaho 724. 


Tll.—MeMillan v. James, 105 Ill. 
194; Simpson v. Gardiner, 97 Ill, 237. 


Ind.—Moon v. Jennings, 20 
748, 21 N.E. 471, 119 Ind. 130, 12 Am. 
S.R. 383; Lowery v. Byers, 80 Ind. 
443. 


Iowa.—Oliver v. Montgomery, 42 
Iowa 36. But see Leach v. Hall, 64 
N.W. 790, 95 Iowa 611 (apparently 
holding that a tenant in common can- 
not acquire an outstanding title or 
encumbrance against his cotenants, 
and consequently that a tenant in 
common who pays off an encumbrance 
on the estate cannot enforce his claim 
to contribution by way. of subroga- 
tion). 

Kan.—Olson v. Peterson, 128 P. 191, 
88 Kan. 350; Young v. Bigger, 84 P. 
747, 73 Kan. 146. 


La.—Fox v. Succession of Brous- 
sard, 109 So. 773, 161 La. 949. 


Md.—Parsons v. Urie, 64 A. 927, 104 
Md. 238, 8 L.R.A.N.S. 559, 10 Ann, 
Cas. 278. 


Mass.—Hurley v. Hurley, 19 N.E. 
545, 148 Mass, 444, 2 L.R.A. 172. 


Minn.—Fritz v. Ramspott, 79 N.W. 
520, 76 Minn. 489. 


Miss.—Robinson v. Sullivan, 59 So. 
846, 102 Miss. 581; Davidson vy. Wal- 
lace, 53 Miss. 475. 


Neb.—Oliver v. Lansing, 77. N.W. 
802, 57 Neb. 352. 


N.J.—Roll v. Everett, 71 A. 263, 73 
N.J.Eq. 697. 


Pa.—Haverford Loan, ete., Assoc. 
v. Philadelphia Fire Assoc., 37 A. 179, 
180 Pa. 532, 57 Am.S.R. 657; Miller’s 
Appeal, 13 A. 504, 119 Pa. 620; Wat- 
son’s Appeal, 90 Pa. 426; Gearhart 
v. Jordan, 11 Pa. 325; ‘Harrison v. 
Ingham, 3 Walk. 403. Compare First 
National Bank v. Foin, 9 Pa.Dist.&Co, 
197 (holding that husband and wife, 
being joint tenants and not tenants 
in common, are:not entitled to sub- 
rogation against each other). 


R.JI.—Green v. Walker, 45 A, 742, 22 
Rides d 4. 


S.D.—Sprowls v. Sprowls, 147 N.W. 
645, 646, 34 S.D. 140, Ann.Cas.1917A 
830 [eit Cye]. 

Tex.—Magruder v. Johnston, (Civ. 
App.) 233 S.W. 665; 
ford, (Civ.App.) 168 S.W. 437. 


Vt.—Deavitt v. Ring, 50 A. 1066, 73 
Vt. 298; Hubbard v. Ascutney Mill 
Dam Co., 20 Vt. 402, 50 Am.D. 41. 


Va.—Wheatley v. Calhoun, 12 Leigh 
(39 Va.) 264, 37 Am.D. 654. 


Wash.—McDonald v. McDonald, 258 
P. 10, 144 Wash, 358, 


Wis.—Connell v. Welch, 76 N.W. 
596, 101 Wis. 8; McLaughlin v. Curts, 
27 Wis. 644. 


Sask.—Freeburg v. Bank, 15 Sask.L, 
318, 68 Dom.L.R. 142. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


N.E. ~ 


Holloman vy. Ox- , 


§§ 42-43] 


will be allowed where the cireumstances show that 
a tenant in common in paying off a mortgage on the 
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common estate intended a benefaction to the other 


tenants, and not to be subrogated to any claims 
Subrogation appar- 
ently eannot be claimed to a nonassignable right of 
reentry for condition broken;** and it has been held 
that a tenant will not be subrogated to a lien to se- 
cure reimbursement for one half of a sum he has been 
compelled to pay as penalties, in addition to taxes, 


against them or their estate.®> 


[a] Husband paying encumbranc- 
es after divorced wife decreed half 
interest.— Where, in a divorce action, 
the wife has been decreed a half 
interest in land owned by the hus- 
band subject to a mortgage and also 

ordered to pay one half the mortgage 
debt, but the husband is thereafter 
compelled to pay the entire debt and 
also taxes because of the wife’s re- 
fusal to aet, he will be subrogated to 
the rights of the mortgagee and also 
the lien of the municipality for taxes. 
McDonald v. McDonald, 258 P. 10, 144 
Wash. 358. 


[b] Proceeds from execution sale 
of one tenant’s interest used to dis- 
charge joint encumbrance.—(1) 
Where the proceeds derived from an 
execution sale of one tenant’s inter- 
est are used to pay taxes which are 
a charge on the whole of the common 
estate, the tenant whose interest is 
sold is entitled to be subrogated 
against the interests of his coten- 
ants. Moroney v. Copeland, 5 Whart. 
(Pa.) 407; Brown v. McCullough, 60 
Pa.Super. 98. (2) And this right of 
subrogation passes to a judgment 
creditor, of the tenant whose interest 
is taken, to reimburse him for the 


diminishment of the fund available, 


for the payment of his judgment. 
Brown v. McCullough, supra. 


{e] Where legal title to iand 
stands in name of one tenant and he 
executes mortgage on premises to se- 
cure his own debt, the other owner 
of an undivided interest in the land, 
on paying the mortgage on condition 
that it shall inure to his benefit, is 
entitled to seek indemnity through 
the mortgage. Laylin v. Knox, 1 N. 
W. 918, 41 Mich. 40. 


55. Kinkead v. Ryan, 55 A. 730, 65 
N.J.Eq. 726 [mod 53 A. 1053, 64 N.J. 
Eq. 454]. 

56. Ohio Iron Co. v. Auburn Iron 
Co., 67 N.W. 221, 64 Minn. 404. 


57. Freeburg v. Bank, 15 Sask.L. 
318, 63 Dom.L.R. 142. 


5S. U.S.—Bird v. Louisiana State 
Bank, 93 U.S. 96, 23 L.Ed. 818; Dater 
v. Anderson, 28 F.(2d) 944 [rev 18 
F.(2d) 987]; Central Trust Co. of 
Illinois v. Southern Oil Corporation, 
8 F.(2d) 338; In re Metropolitan Mo- 
tor Car Co., 299 F. 320; Bank of Com- 
merce & Trusts v. McArthur, 261 F. 
97 [aff 265 F. 1019]. 


Ark.—Briscol v. American South- 
ern Trust Co., 4 S.W.(2d) 912, 176 
Ark. 401. 

Fla.—Miami Mortgage & Guaranty 
Co. v. Drawdy, 127 So. 323, 99 Fla. 
1092. , 

Idaho.—Seott v. Smith, 206 P: 812, 
35 Idaho 388. 

1ll.—-Telford v. Garrels, 24 N.E. 573, 
132 Ill. 550; Dooley vy. Laekey, 55 I11. 
App. 30. 

Ind.—Irwin’s Bank v._ Fletcher 
Savings & Trust Co., 145 N.H. 869, 195 
Ind. 669 [mod 146 N.E. 909]. 

Iowa.—Park v. Best, 157 N.W. 233, 
176 Iowa 7; Manning v. Ferguson, 72 
N.W. 762, 103 Iowa 561. 


La.—Hart vy. Polizzotto, 131 So. 574, 
171 La. 493 [answering questions 
from 129 So. 244,16 La.App. 444, and 
conformed to 136 So. 598, 16 La.App. 
444]; Saul v. Nicolet, 15 La. 246; 
Millaudon y. Colla, 15 La. 213; Seixas 
v. Gonsoulin, 4 So. 458, 40 La.Ann. 
351; Woodword y. American Exposi- 
tion wR: ¥Co:; 2 So. 1413,--39 La.Ann. 
566; Dorsey’s Succession, 7 La.Ann. 
34; Wiggin v. Flower, 5 Rob. 406; 
Canulette Shipbuilding Co, v. Hursey 
Bornes Co., 132 So. 771, 16 La.App. 

5, 699. 


Md.—Wallace vy. Jones, 72 A. 769, 
110 Mad. 143. 


Minn.—Nettleton v. Ramsey Coun- 
ty Land, etc., Co., 56 N.W. 128, 54 
Minn. 395, 40 Am.S.R. 342- 


Missi—O'Hara vy. Hass, 46 Miss. 
74. 


Mo.—Kingman v. Cornell-Tebbetts 
Mach. Co., 51 S.W. 727, 150 Mo. 282; 
Arnot v. Woodburn, 35 Mo. 99. 


N.J.—Young vy. Vough, 23 N.J.Eq. 
825 [aff 24 N.J.Eq. 535]. See Baker 
v. Shimp, 151 A. 107, 8 N.J.Mise. 521 
(where indorser was permitted, to 
enforce mortgage assigned to him by 
maker). 


N.Y.—Shutts v. Fingar, 3 N.E. 588, 


100 NY. 539, 53 Am-R. 2315°> Fox ‘v. 
Mulligan, 193 N.Y.S. 413, 200 App. 
Div. 664; Concord Granite Co. v. 
French, 3 N.Y.Civ.Proc, 56 [aff 12 


Daly 228, 3 N.Y.Civ.Proc. 445, 65 How. 

Presto. 
N.C.—Morris v. 

253, 197. N.€. 2538: 


Pa.—Shaw v. McClellan, 1 Pa.L.J.R. 
384, 2 Pa.L.J. 388; Abrams v. Ingram, 
1 Phila. 398. 


Tex.—Burrows y. Nacogdoches Nat. 
Farm Loan Ass’n, (Civ.App.) 7 S.W. 


Cleve, 148 S.E. 


(2a) 172. 
W.Va.—Schilb y. Moon, 40 S.E. 329, 
50 W.Va. 47. 


Eng.—Duncan v. North, etc., Wales 
Bank, 6 App.Cas. 1. : 


59. U.S.—Lenox y. Prout, 3 Wheat. 
520, 4 L.Ed. 449. 


Ala.—Lyon vy. Bolling, 9 Ala. 4638, 
44 Am.D. 444; Dunlap v. Clements, 7 
Ala. 539; Brahan v. Ragland, 3 Stew. 
247. 

Ark.—Johnson v. Flynn, 
(2d) 327, 179 Ark. 253. 


D.C:—Mankey v. Willoughby, 
App.Cas.D.C. 314. 

Ga.—Hull v. Myers, 16 S.E. 653, 90 
Ga. 674. ; 

Tll.— Babcock v. Blanchard, 86 Ill. 
165. 

Ind.—Hoffman v. Butler, 4 N.E. 681, 
105 Ind. 371. 

Ky.—Treadway v. Pharis, 18 S.W. 
225, 138 Ky.dy, T8T. 


La.—Suares v. His Creditors, 3 La. 


15 S.W. 


21 


341; Toler v. Cushman, 12 La.Ann. 
733; Nichol v. DeEnde, 3 Mart.N.S. 
310; Torregano y. Segura, 2 Mart.N. 
S. 158. 
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since, if diligence had been exercised, such additional 
charges could have been avoided.5? 


[§' 43] D. Parties to Bills or Notes—1. Subroga- 
tion of Parties Liable on Instrument—a. In General. 
As a general rule, where a bill or note has been paid 
by a party who is only secondarily liable, such as, 
an indorser in the course of negotiation or trans- 
fer,>® an accommodation indorser,®® an accommoda- 
tion acceptor,®° a drawer,*! or a surety®? or guar- 


’ Minn.—Calmenson v. Moudry, 162 
N.W. 1076, 137 Minn. 123. 


Miss.—Yates v. Mead, 10 So. 75, 68 
Miss. 787. 


Mo.—Arnot v. Woodburn, 35 Mo. 99; 
Schelp v. Nicholls, (App.) 263 S.W. 
by vk Dolan v. Talle, (App.) 263 S.W. 


N.Y.—National Exchange Bank vy. 
Silliman, 65 N.Y. 474; Riverside Bank 
v. Totten, 11 N.Y.S. 519, 58 Hun 603; 
Malone Third Nat. Bank y. Shields, 
8 NLY.S. 298, 55 Hun’ 274; Boyd vy. 
Finnegan, 3 Daly 222, 39 How.Pr. 389; 
Clason vy. Morris, 10 Johns. 524, 


Ohio.—Smith vy. Folsom, 88 N.E. 
546, 80 OhioSt. 218; Cleveland Sec- 
ond Nat. Bank y. Morrison, 3 Ohio 
Dec. (Reprint) 534, Ohiol.J. 534. 


Pa.—Cottrell’s Appeal, 23 Pa. 294.. 


Va.—Old Dominion Bank y. Allen, 
76 Va. 200. 


Right of accommodation indorser- 
to be subrogated to, or assert, defens- 
es or set-offs available to maker or 
party primarily liable see Bills and. 
Notes §§ 449-453. 


60. Toronto Bank vy. Hunter, 17 N.: 
Y.Super. 646, 20 How.Pr. 292; Sub- 
lett v. McKinney, 19 Tex. 438; Hoff- 
man v. Bignall, 1 Tex.A.Civ.Cas. § 
705; Ex p. Turner, 3 Ves.Jr. 243, 30 
Reprint 991; Rigney v. Vanzandt, 5- 
GrantCh. (Ont.) 494. See Gerseta 
Corporation v. Gramatan Nat. Bank 
of Bronxville, 198 N.Y.S. 385, 205 App. 
Div. 868 (holding that, where, be- 
cause of an agreement that a trade 
acceptance was not to be negotiated 
or discounted, it was the primary 
duty of the drawer to pay the ac- 
ceptance after he had wrongfully 
transferred it, the acceptor, on being 
compelled to pay the indorsee, is sub- 
rogated to the latter’s rights against 
the drawer). 


[a] “An accommodation acceptor 
who has been obliged to pay the bill, 
though primarily liable to the payee, 
as between himself and the drawer, . 
is entitled to be regarded in the light 
of a surety, and has equal claims 
upon the aid of a court of equity to» 
enforce his rights against the maker, 
with any other surety who has paid 
the debt of his principal.” Sublett v.. 
McKinney, 19 Tex. 438, 


61. Hoffman vy. Bignall, 1 Tex.A. 
Civ.Cas. § 704. 
{a] Payment by drawer of draft 


aceepted for value entitles him to be- 
subrogated to all rights of the credi- 
tor against the drawee er acceptor. 
Hoffman vy. Bignall, 1 Tex.A.Ciy.Cas.. 
§ 704. ‘ 

62. 
yall 

Ark.—Schoonover v. Allen, 46 Ark. 
132. 

Cal.—Waldrip v. Black, 16 P. 226,. 
74 Cal. 409. 

Colo.—Seott v. Gregory, 206 P. 574,. 
71 Colo. 300. 

Ga.—Anderson y. Armistead, 89 S.. 
B. 525, 18 Ga.App. 387. 


U.S.—O’Neal v. Stuart, 281 F.. 
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antor,*? the paying party will be subrogated to all 
rights and remedies which were available to the hold- 
er or owner of the instrument to obtain payment 
thereof from prior parties,** or other parties who, 
with relation to the paying party, are primarily la- 
ble on the instrument.*® A party secondarily liable 
with reference to the maker, but primarily liable as 
regards another party to the instrument, will not 
be subrogated with respect to collateral which has 


Jll.— Bartel v. Zimmerman, 127 N. 
EB. 373, 293 Ill. 154; Ottawa City Bank 
v. Dudgeon, 65 Ill. 11. 


Ind.—Manford v. Firth, 68 Ind. 83; 
Josselyn vy. Edwards, 57 Ind. 212. 


Ilowa.—Jefferson v. Century Sav. 
Bank, 120 N.W. 308, 143 Iowa 83; 
Manning vy. Ferguson, 72 N.W. 762, 
103 Iowa 561. - 

Ky.—Sisk’s Adm’r vy. Sisk’s Adm’r, 
234 S.W. 290, 192 Ky. 672. 


Me.—Cummings vy. Little, 
183. 


Mass.—Washington Bank vy. Shurt- 
leff, 4 Metc. 30. 


Mich.—Myres Vv. 
536, 60 Mich. 339. 


Mo,—Ferd Heim Brewing Co. Vv. 
Jordan, 85 S.W. 927, 110 Mo.App. 286. 


N.H.—Aitna Ins. Co. v. Thompson, 
tiger 396, 68 N.H. 20, 73 Am.S.R. 
552. 


Okl.—McClure v. 
108, 10 OKl. 668. 


Or.—Watson v. McLench, 110 P. 
482, 112 P. 416, 57 Or. 446; Marsters 
v. Umpqua Oil Co., 90 P. 151, 49 Or. 
374, 12 L.R.A.N.S. 825. 


Pa.—Hill v. Voorhies, 22 Pa. 68. 


S.C.—White v. Barbery, 88 S.E. 132, 
103 S.C. 223; Smith v. Swain, 28 S.C. 
Eq. 112; Ex p. Ware, 26 S.C.Eq. 473. 


Tex.—Fox v. Kroeger, 35 S.W.(2d) 
679, 119 Tex. 511 [aff (Civ.App.) 5 S. 
W.(2d) 180]; Carpenter v. Minter, 12 
S.W. 180, 72 Tex. 370; Tutt v. Thorn- 
ton, 57 Tex. 35; Jordon v. Hudson, 11 


45 Me. 


Yaple, 27 N.W. 


Johnson, 65 P. 


Tex. 82; Billingsley v. West, (Civ. 
App.) 197 S.W. 1054; Hopping v. 
Hicks, (Civ.App.) 190 S.W. 1119; Ma- 


loney v. Greenwood, (Civ.App.}) 186 
S.W. 228; Arto v. Jester, (Civ.App.) 
274 S.W. 984; Vernor v. D. Sullivan 
& Co., (Civ.App.) 126 S.W. 641. 


Wis.—Bible v. Webb, 213 N.W. 309, 
192 Wis. 545. 


Subrogation to creditor’s right to 
sue principal on instrument itself see 
infra § 67. 


63. Colo.—Cone v. 
P. 616, 51 Colo. 564. 


D.C.—Mankey v. 
App.D.C. 314. 


Ill.— Voltz v. National Bank, 42 N. 
EB. 69, 158 Tl. 532, 30 L.R.A. 155; Bab- 
cock vy. Blanchard, 86 Ill. 165. 


Iowa.—Rand v. Barrett, 24 N.W. 
530, 66 Iowa 731. 


N.D.—Clark v. Northern Pac. Ry. 
Co., 214 N.W. 33, 55 N.D. 454. 


See Electric City Brick Co. v. Hag- 
ler, 149 S.E. 126, 168 Ga. 8386 (appar- 
rently considering a statute provid- 
ing for subrogation of only sureties 
_ and indorsers as excluding subroga- 
tion of guarantors on promissory 
notes, but holding that the party 
seeking subrogation was a surety on 
the note and entitled to be subrogat- 
ed). 


64. 


Eldridge, 119 


Willoughby, 21 


U.S.—Dater v. Anderson, 28 F. 


SUBROGATION 


(2d) 944 [rev 18 F.(2d) 987]; Central 
Trust Co. of Illinois vy. Southern Oil 
Corporation, 8 F.(2d) 338. 


Ark.—Briscol vy. American South- 
ern Trust Co., 4 S.W.(2d) 912;' 176 
Ark. 401. : 


Fla.—Miami Mortgage & Guaranty 
Tose Drawdy, 127 So. 323, 99 Fla. 
1092. 


Idaho.—Scott v. Smith, 206 P. 812, 
35 Idaho 388. 


Ill.—Telford y. Garrels, 24 N.E. 573, 
132° T1550: 


Iowa.—Park y. Best, 157 N.W. 233, 
176 Iowa 7. 


La.—Canulette Shipbuilding Co. v. 
Hursey Transp. Co., 132° So. 772) 16 
La.App. 699; Canulette Shipbuilding 
Co. v. Hursey Transp. Co., 132 So. 
771, 16 La.App. 695. 


_ Md.—Wallace v. Jones, 72 A. 769, 
110 Md. 143. 


Miss.—O’ Hara v. Haas, 46 Miss. 374. 


Mo.—Kingman y. Cornell-Tebbetts 
Mach. Co., 51 S.W. 727, 150 Mo.. 282; 
Arnot v. Woodburn, 35 Mo, 99. 


Tex.—Burrows v. Nacogdoches Nat. 
Farm Loan Ass’n, (Civ.App.) 7 S.W. 
(2d) 172. 


W.Va.—Schilb v. Moon, 40 S.E. 329, 
50 W.Va. 47. 


Eng.—Duncan v. North, etc., Wales 
Bank, 6 App.Cas. 1. 


[a] Subsequent indorser subrogat- 
ed as against prior indorser.—Where 
the holder of a note has obtained 
judgment against the maker and suc- 
cessive indorsers, a subsequent in- 
dorser who satisfies the judgment is 
entitled to be subrogated to the judg- 
ment lien of the creditor on the land 
of a prior indorser. Brahan y. Rag- 
land, 3 Stew. (Ala.) 247; Schilb v. 
Moon, «40 S.E. 329, 330, 50 W.Va. 47 
(‘The appellant . says. that 
an indorser is not a surety as between 
him and another indorser, and that no 
right to substitution exists between 
indorser and indorser. We do not 
concur ein’? this) vyiews 74)... > ere 
creditor’s judgment is against both 
the indorsers, and the law says that 
when one indorser pays it the prior 
indorser shall refund to the subse- 
quent indorser; and why should not 
that same judgment which bound the 
land of both in favor of the creditor 
inure to the benefit of the second 
indorser, when equity tells us that 
a surety gets the benefit of the cred- 
itor’s lien? Let us regard the defi- 
nition of subrogation or substitution, 
and we shall find that its principle 
will warrant—will demand—its ap- 
plication between prior and _ subse- 
quent indorsers’’). 


65. Riverside Bank y. 
N.Y.S. 519, 58 Hun 603. 


66. Gardiner vy. Holcomb, 255 P. 
523, 82 Cal.App. 342. 


67. Ark.—Plunkett v. State Nat. 
Bank, 117 S.W. 1079, 90 Ark. 86. 


La.—Guaranty, Bank & Trust Co. 


Totten, 11 


[§ 43 


been given the ereditor by the latter party.®° 

Necessity and sufficiency of payment. 
a party secondarily liable on a bill or note must ac- 
tually pay the instrument before he can avail him- 
self of, and be subrogated to, the rights and securi- 
ties of the creditor or holder;®’ nor is he entitled 
to be subrogated to any securities of the creditor 
or holder until all indebtedness, to seeure which, 
the securities are held, has been satisfied.®® 


Generally 


It is 


vy. Canal Land & Live Stock Co., 108 
So: 472, 161 La. 253. 


Mo.—Maffat v. Greene, 50 S.W. 809, 
149 Mo. 48. 


N.Y.—Buffalo First Nat.. Bank v. 


Wood, 71 N.Y. 405, 27 Am.R. 66; 
Clapp v. Cooper, 64 N.Y.S. 446, 31. 
Mise. 466. 


Va.—Conway v. American Nat. 
Bank of Danville, 131 S.E. 803, 146 Va. 
35 te 


[a] Right to have _ securities 
transferred on payment being made. 
—Under a procedural statute author- 
izing the court to give legal and equi- 
table relief in the same action, an 
accommodation acceptor, when sued 
on the bill, may by an answer in the 
nature of a cross bill setting up in- 
solvency on the part of the drawer 
have the court require that the hold- 
er, in order to make defendant’s right 
of subrogation effective transfer to 
him securities which have been fur- 
nished by the drawer upon defend- 
ant’s paying the amount of the bill. 
Toronto Bank v. Hunter, 17 N.Y.Su- 
per. 646. 


[b] Accommodation maker of a 
note is not entitled to subrogation 
without first paying the note. Plunk- 
ett v. State Nat. Bank, 117 S.W. 1079, 
90 Ark. 86. 


[ec] On appeal indorser’s right to 
possession of collateral attached to 
note will not be determined, where 
note was not paid. Guaranty Bank & 
Trust Co. v. Canal Land & Live Stock 
Co., 108 So. 472, 161 La, 253. 


Cross references: 


Amount of recovery on bill or note 
as effected by existence of collater- 
Sonic ee see Bills and Notes § 


Existence of security as defense to 
suit on bill or note see Bills and 
Notes § 1061. 


Right of surety to require that cred- 
itor exhaust collateral security be- 
fore proceeding against former 
see Principal and Surety §§ 378-380. 


68. Conn.—Stamford Bank y. Ben- 
edict, 15" Conn. 437. 


Fla.—Marianna Nat. Farm Loan 
Ass’n v. Braswell, 116 So. 639, 95 Fla. 
510; Consolidated Naval Stores Co. v. 
Wilson, 90 So. 461, 82 Fla. 396, 21 A. 
L.R. 681. 


A oper tia v. Blodgett, 39 N.H. 

N.Y.—Hanlon y. Union Bank of Me- 
dina, 160 N.E. 650, 247 N.Y. 389; Citi- 
zens’ Trust Co..of Utica v. R. Pres- 
cott & Son, 227 N.Y.S. 514, 131 Mise. 
884 [aff 229 N.Y.S. 687, 224 App.Div. 
280]; Clapp v. Cooper, 64 N.Y.S. 
446, 31 Misc. 466. 


Va.—Combs vy. Agee, 139 S.E. 265; 
148 Va. 471. 


[a] For example.—(1) For indors- 
er to enforce subrogation to mort- 
gage security, he must pay entire in- 
debtedness secured. Marianna Nat. 
Farm Loan Ass’n v. Braswell, 116 So. 
639, 95 Fla. 510; Consolidated Naval 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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not necessary that the payment should be made in 
money for the giving of anything which the creditor 
is willing to accept in satisfaction of the debt is 
sufficient.*® Although by statute the indorser of a 
note is not liable thereon until the holder has ex- 
hausted his remedies against the maker, yet if the 
indorser waives that privilege and pays the amount 
due, he becomes subrogated to the rights of the hold- 
er, Since such a payment cannot be considered as a 
voluntary one.7° 


Payment of installment of interest only. In a 
state where the rule exists that the holder of a mort- 
gage given to secure a debt falling due in install- 
ments may maintain successive actions of foreclo- 
sure as the installments fall due, it has been held 
that an indorser who pays an installment of interest 
may by-way of subrogation maintain an immediate 
action to foreclose a mortgage given to secure pay- 
ment of principal and interest subject, however, to 
the holder’s rights in the security for the principal 
debt and remaining installments of interest.74 


[§ 44] b. Makers and Accommodation Makers.7? 
Sinee an accommodating party is usually regarded 
as being only a surety for the party accommodated,7* 
it is the generally accepted rule that an accommoda- 
tion maker, who has been compelled to pay a holder 
or transferee of the instrument, will be subrogated 
to all rights and securities possessed by the latter 


555. 
Kan. 


Stores Co. v. Wilson, 90 So. 461, 82 
Fla. 396, 21 A.L.R. 681. (2) An in- 
dorser paying part of vendor’s lien 
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Spire v. Spire, 
‘ (containing some 
tions of a contrary holding but said, 
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to obtain payment from the party accommodated,’* 
although there is some authority which appears to 
be to the contrary.7> One of two accommodation 
makers who pays the entire note will be subrogated 
to the rights of his comaker under a trust agreement 
that certain collateral given the creditor should be 
applied in satisfaction of the note.?® Ordinarily a 
maker for value will not be subrogated to the hold- 
er’s rights against a party only secondarily liable.77 
A maker for value, who has paid the amount of a 
note to the payee but is compelled to pay the note 
again because it was in the hands of a transferee, 
will not be subrogated to the latter’s rights against 
the payee and indorser;’® and as an exchange of 
notes is a sufficient consideration so that neither 
instrument is accommodation paper,’® one maker, 
in such a case, on being compelled to pay the note 
which he has executed, will not be subrogated to the 
holder’s rights in securities which have been given 
by the maker of the other note on his indorsement 
of the note involved,®® nor to rights of the other 
maker, or payee, against other persons who have 
undertaken with him to pay the debt which was paid 
by means of the note involved.§! Where, however, 
a note obtained by fraud has been transferred to a 
holder for value so that the maker can no longer 
avail himself of his defense against the payee, the 
maker may be subrogated to and acquire the rights 
of the payee with reference to the transaction;*? 


180 P. 209, 104 


indica- 


ferred... Fuhrman vy, Fuhrman, 80 A. 
1082, 115 Md. 436. 


75. Merchants’ Bank & Trust Co. 


notes is not entitled to subrogation 


or lien superior to lien of vendor hold- 


ing other unpaid notes. Combs v. 
Agee, 1389 S.E. 265, 148 Va. 471. (3) 
Drawer’s payment of judgment on 
trade acceptance does not entitle it to 
subrogation to rights of discounting 
trust company in security for indors- 
er’s present and future indebtedness. 
Citizens’ Trust Co. of Utica v. R. 
Prescott & Son, 227 N.Y.S. 514, 131 
Misc. 884 [aff 229 N.Y.S. 687, 224 App. 
Div. 280]. (4) Accommodation mak- 
er who paid bankrupt’s note is not 
entitled to proceeds of payee’s con- 
tinuing collateral which was insuffi- 
cient to pay existing indebtedness. 
Hanlon y. Union Bank of Medina, 160 
N.E. 650, 247 N.Y. 389. 


69. Humphreys v. Vertner, Freem. 
(Miss.) 251. 

fa] Indorser’s own note received 
in satisfaction and discharge of oth- 
er note sufficient payment. Hum- 
phreys v. Vertner, Freem. (Miss.) 
251. 

70. Telford v. Garrels, 24 N.E. 
573, 132 Tll. 550 [aff 31 Ill.App. 441]. 


71. Miami Mortgage & Guaranty 
Co. Vv. (Drawdy,, 127 So. 323,99, Fla. 
1092. 

72. Subrogation of one maker to 
creditor’s rights against joint maker 
see supra § 38. 


73. See Bills and Notes § 422. 


74, U.S.—O’Neal vy. Stuart. 281 F. 
715; Leonard v. State Exchange Bank 
of Elk City, Okl., 236 F. 316, 149 C.C: 
A. 448. : 

Colo.—Milner v. Eskridge, 
1115, 62 Colo. 430, 


Ind.T.—Sparks v. Childers, 47 S.W. 
SiG) 2 ind Leite 


Kan.—Blitz v. Metzger, 241 P. 259, 
119 Kan. 760, 245 BP. 161, 120 Kan. 
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163 P. 


in O’Neal v. Stuart, 281 F. 715, to be 
only a case where the accommodation 
maker sought to be subrogated to the 
prejudice of the payee’s security); 
Fields v. Sherrill, 18 Kan. 365. 


Ky.— Baskett v. Rudy, 217 S.W. 112, 
186 Ky. 208. 


La.—Hart v. Polizzotto, 122 So. 
64, 168 La. 356. 
Me.—Cummings vy. Little, 45 Me. 


183. 


Md.--Fuhrman vy. Fuhrman, 80 A. 
1082, 115 Md. 436. 


Mass.—Ricker v. Ricker, 143 N.E. 
539, 248 Mass. 549. 

Mich.—Myres v. Yaple, 27 N.W. 
536, 60 Mich. 339. 

Miss.——Humphreys Vv. Vertner, 


Freem. 251. 


N.Y.—Chester v."Kingston Bank, 16 
N.Y. 336 [aff 17 Barb. 271]; Koehler 
v. Farmers’, etc., Bank, 5 N.Y.S. 745. 


Ohio.—Ward y. Wick, 17 OhioSt. 
59. 


Pa.—Klopp v. Lebanon Bank, 46 Pa. 
88. 


Tex.—Arto v. Jester, (Civ.App.) 274 
S.W. 984; Gregg v. Texas Bank & 
Trust Co., (Civ.App.) 235 S.W. 689. 


Vt.—Clifford v. West Hartford 
Creamery’ Co., 153 A. 205, 103--Vt. 
229. 


{a] Applicability of statute relat- 
ing to sureties.—A statute providing 
that a surety on a note who pays the 
same is entitled to an assignment 
thereof and may maintain an action 
thereon in his own name confers 
such right upon all those who are 
in fact sureties without reference to 
the technical origin or designation of 
their relation to the principal debtor, 
and an accommodation maker may 
avail himself of the right thus con- 


v. Bushnell, 218 S.W. 709, 142 Tenn. 
275 [dist O’Neal v. Stuart, 281 F. 715 
Qimiting the holding of Merchants’ 
Bank & Trust Co. v. Bushnell, supra 
to the situation where the accommo- 
dation maker seeks to enforce his 
rights as a party secondarily liable 
against, or to the prejudice of, the 
payee)]. See Mayers v. Bank of Bla- - 
den, 152 S.H. 628, 198 N.C. 542 (hold- 
ing that an accommodation maker 
who has not paid the debt is not in 
a position to be subrogated to the ac- 
commodated party’s right to compel 
the holder of the note to credit the 
debt with the value of land mort- 
gaged by the accommodated party). 
See also Foy v. Pulling, 63 Pa.Super. 
552 (holding that, where father and 
son execute their joint note to a cred- 
itor of the son, and without knowl- 
edge of the creditor it is agreed be- 
tween the makers that the father 
shall pay the note to satisfy a debt 
he owes the son, the son whose prop- 
erty is taken in payment by an exe- 
cution issued under a judgment on 
the note is not entitled to be subro- 
gated to the payee’s rights as against 
subsequent lien creditors of the fa- 
ther). 

76. Kite v. Eckley, 282 P. 868, 48 
Idaho 454. 


77. Inre Jules Bouy & Co., 244 F. 
896; Gardiner v. Holcomb, 255 P. 528, 
82 Cal.App. 342. 


78. Newhall Sav. Bank y. Buck, 197 
N.W. 986, 197 Iowa 732. 


79, See Bills and Notes § 363. 

80. Stickney vy. Mohler,’ 19 Md. 
490; Smith’s Appeal, 17 A. 344, 125 
Pa. 404. 

81. Coburn vy. Baker, 13 N.Y.Super. 
5od. 

82. Southern Ins. Co. v. Milligan, 


157 SW. 37, 154 Ky.) 21165 
Codifer, 102 So. 407, 157 La, 298. 


Steeg v. 
But 
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and, where there has been a failure of considera- 
tion, so that the maker would not be liable to the 
payee, but the payee has transferred the notes to 
a third person in payment of land, and the maker 
is compelled to pay the assignee, the maker in such 
a case occupies a position similar to that of a surety 
for the purchase price, and will be subrogated to a 


lien reserved by the vendor.** 


[§ 45] c. To What Party Is Subrogated, and Lim- 
itations on Right—(1) Rights of Holder or Creditor 


see Matter of Schaller, 10 Daly (N.Y.) 
57 (holding that a maker of notes ob- 
tained by fraud, which the defrauder 
uses to pay the claims of preferred 
creditors under an assignment for the 
benefit of creditors, will not be sub- 
rogated to the claim of the preferred 
Ga cibons against the assigned es- 
fate). 


83. Galliher v. Galliher, 10 Lea. 
(Tenn.) 23. See Bank of Sanborn v. 
France, 172 N.W. 79, 42 N.D. 68 (hold- 
ing that, where a maker of a note 
given for the purchase price of land 
is compelled to pay the same to a 
transferee after there has been a fail- 
ure of consideration because of can- 
cellation of the contract by the ven- 
dor, the maker will be subrogated to 
the ‘transferee’s right to enforce the 
vendor’s lien against the land). 


84. Calmenson v. Moudry, 162 N. 
W. 1076, 137 Minn. 123; Nettleton v. 
Ramsey County Land, etc., Co., 56 
N.W. 128, 54 Minn. 395, 40 Am.S.R. 
342;,.Folsom v. Carli, 5 Méinn. 333, 80 
Am.D. 429; Carpenter v. Minter, 12 
S.W. 180, 72 Tex. 370; Sublett v. Mc- 
Kinney, 19 Tex. 438. 


[a] Holder’s right to sue on note 
free from maker’s defense of bank- 
ruptcy discharge.—If the maker has 
been discharged in bankruptcy, but 
has failed to list the note in his 
schedules so that it survived the dis- 
charge while in the hands of the hold- 
er, the accommodation indorser by 
way of subrogation takes the note 
free from the defense of the dis- 
charge. Calmenson v. Moudry, 162 N. 
W. 1076, 187 Minn. 123. 


Effect of payment of bill or note by 
party secondarily liable see Bills and 
Notes §§ 819-822. 


Right of surety to be subrogated to 
debt and evidences or representatives 
of indebtedness see infra § 67. 


85. U.S.—Dater v. Anderson, 28 F. 
(2d) 944 [rev 18 F.(2d) 987]; Central 
Trust Co. of Illinois v. Southern Oil 
Corporation, 8 F.(2d) 338; In re Met- 
ropolitan Motor Car Co., 299 F. 320. 


roe ee v. Clements, 7 Ala. 
Ark.—Johnson v. Flynn, 15 S.W. 


(20) 327, 279 Ark, 253;.. Briscol —‘v. 
American Southern Trust Co., 4 S.W. 
(2d) 912, 176 Ark. 401. 


D.C.—Mankey v. Willoughby, 21 
App.D.C. 314. 


Fla.—Miami Mortgage Guaranty 
Foe: Drawdy, 127 So. 323, 99 Fla. 
$2. 


Ill.—Telford v. Garrels, 24 N.E. 578, 
132 Ill. 550. 


Ind.—Irwin’s Bank v. Fletcher Sav- 
ings & \Trust Co., 145 N.E. 869, 195 
Ind. 669 [mod 146 N.E. 909, 195 Ind. 
669]. 

Iowa.—Manning y. Ferguson, 72 N. 
W. 762, 103 Iowa 561. \ 


La.—Hart v. Polizzotto, 122 So. 64, 
168 La, 356; Suares v. His Creditors, 
3 La. 341; Woodward v. American 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to Which Party Is Subrogated. After a party sec- 
ondarily liable has paid the debt, he has, by way of 
subrogation, the same rights on the instrument it- 
self that the holder would have had against the 
parties primarily liable.** 
holder’s rights in an¥ collateral-security which has 
been given him for the debt by a party who is pri- 


Also he acquires the 


marily liable;** and generally either with,*® or with- 


Exposition R. Co., 2 So. 413, 39 La. 
Ann. 566; Nichol v. De Ende, 3 Mart. 
N.S. 310 


é saa Sena aks v. Haas, 46. Miss. 
74, , 


Mo,—Kingman v. Cornell-Tebbetts 
Mach., ete., Co., 51 S.W. 727, 150 Mo. 
282; Arnot v. oodburn, 35 Mo. 99. 


N.Y.—National Exchange Bank v. 
Silliman, 65 N.Y. 475; Gerseta Cor- 
poration v. Gramatan Nat. Bank of 
Bronxville, 198 N.Y.S. 385, 205 App. 
Div. 868; Malone Third Nat. Bank v. 
Shields, 8 N.Y.S. 298, 55 Hun 274; 
Toronto Bank v. Hunter, 17 N.Y. 
Super. 646, 20 How.Pr. 292. 


Ohio.—Cleveland Second Nat. Bank 
v. Morrison, 3 OhioDec. (Reprint) 534, 
OhioL.J. 534. 


{al Right of holder to rescind sale 
and recover property paid for by in- 
strument.—(1) An accommodation in- 
dorser on a note given by the maker 
for the purchase price of goods may, 
on paying the note, be subrogated to 
the vendor’s right to rescind the sale 
and recover the goods for nonpay- 
ment. Torregano v. Segura, 2 Mart.N. 
S. (La.) 158, 161. (2) “The subroga- 
tion is of the right of the creditor, 
not against the debtor only, but also 
against the securities. . . . The 
rescission of the sale, is a means of 
securing the payment, which the ven- 
dor, the creditor of the price, has; 
this right is an accessory of the 
claim, and would pass by the sale or 
transfer of it. The subrogation has 
in cur opinion, the same _ effect.” 
Torregano v. Segura, supra. 


[b] Security for instrument and 
also other debts due holder from party 
primarily liable.—(1) An accommoda- 
tion maker paying a note of which a 
bank is holder is entitled to be sub- 
rogated to the bank’s rights in securi- 
ties, which the accommodated party 
kas given to secure the bank against 
any loss by reason of its dealings 
with him, subject to the bank’s right 
first to resort to the security to satis- 
fy other debts of the accommodated 
party and to be paid for the expenses 
of handling the security. Koehler v. 
Farmers’, etce., Bank, 5 N.Y.S. 745. 
See also Duncan vy. North, etc., Wales 
Bank, 6 App.Cas. 1 (holding that, 
where the indorser of a bill of ex- 
change has been compelled to pay the 
same, he is subrogated to the holder’s 
rights in securities, which have been 
given by the acceptor to secure the 
holder in all transactions between the 
two, subject to the holder’s rights 
with respect to other indebtedness of 
the acceptor). (2) But, where securi- 
ty has been given for the payment of 
a series of notes, an indorser of a 
portion of them, who has been com- 
pelled to pay the notes he has indors- 
ed, can have no rights in the security 
by way of subrogation where the 
creditor has found it necessary to 
apply the security on the other notes 
and a deficiency on them still re- 
mains, Stamford Bank yv. Benedict, 15 
Conn. 487; Belcher v. Hartford Bank, 
15 Conn. 381. 


out, statutory authority therefor,*’ to judgments 
which the holder has obtained against parties who 


86. See cases infra this note. 


[a] Application and effect of stat- 
utes providing for subrogation to, or 
assignment of, judgments.—(1) A 
general statute providing that a sure- 
ty who pays a judgment recovered 
against him and the principal shall 
be entitled to an assignment of the 
same from the creditor entitles an 
indorser who has paid a judgment 
rendered against him and the maker 
to an assignment of the judgment. 
Wallace v. Jones, 72 A. 769, 110 Md. 
143. See Lenox v. Prout, 3 Wheat. 
(U.S.) 520, 4 L.Ed. 449 (dicta to the 
effect that a statute, providing that 
an indorser may tender to plaintiff 
the amount of a judgment which has 
been recovered against the maker and 
obtain an assignment of it, is but de- 
elaratory of the common law). But 
see Dibrell v. Dandridge, 51 Miss. 55 
(holding that an indorser for value 
in the course of negotiation is not 
a surety within the meaning of a 
statute assigning to a surety, who 
pays a judgment against him or his 
principal, the rights of the judgment 
creditor). (2) And the creditor can- 
not defeat this right by asserting that 
the maker has a defense against the 
indorser as payee since such defiense 
is one the maker himself can assert 
at the proper time. Wallace v. Jones, 
72 A. 769, 110 Md. 143. (3) A statute 
Subrogating any party to a judgment, 
who pays the same, to the creditor’s 
rights against another who is pri- 
marily liable for the payment subro- 
gates an indorser who pays a judg- 
ment against him and the principal 
debtor on the instrument. Yates v. 
Mead, 10 So. 75, 68 Miss. 787. (4) 
The subrogation takes place immedi- 
ately on the payment being made, and 
no entry of record of payment or sat- 
isfaction is necessary if there is no 
express requirement to that effect. 
Yates v. Mead, supra. (5) And in 
such a case if the creditor, without 
the knowledge or direction of the in- 
dorser, makes an entry of satisfac- 
tion which does not show that pay- 
ment has been made by the indorser, 
the latter’s right of subrogation is 
not thereby defeated. Yates v. Mead, 
supra, 


87. See cases infra this note. 


[a] Indorser subrogated to judg- 
ments against maker and prior in- 
dorsers.—(1) In many cases where 
it seems that a joint judgment had 
been recovered against indorser and 
maker, and the indorser paid the judg- 
ment, his right, to enforce the judg- 
ment against the maker by way of 
subrogation has been sustained. 
Bank of Commerce & Trusts v. Mc- 


Arthur, 261 F. 97 [aff 265 F. 1019]; 


Scott v. Smith, 206 P. 812, 35 Idaho 
388; Dorsey’s Succession, 7 La.Ann. 
34; Wallace v. Jones, 72 A. 769, 110 
Md. 148; Folsom v. Carli, 5 Minn. 333, 
80 Am.D. 429; Abrams v. Ingram, I 
Phila. (Pa.) 398; Hollimon y. Karger, 
71 S.W. 299, 30 Tex.Civ.App. 558. See 
Johnson v. Webster, 47 N.wW. 769, 81 
Towa 581 (holding that, where an in- 
dorser gives another person money 
to pay for, and obtain an assignment 
2 
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§§ 45-48] 


are primarily liable,’ or the proceeds of an exe- 
cution issued under such a judgment,®® or security 


which has been given to assure payment of the 
same.°° 


[§ 46] (2) Limitation to Rights of Holder with 
Reference to Particular Note on Which Party Is 
Bound. A party secondarily liable will not be sub- 
rogated to the rights of the holder of an instrument 
other than the particular instrument on which the 
party is bound, although the instrument on which 
the party is bound, and compelled to pay, has been 
used to pay and satisfy the other instrument under 
which the rights, to which he claims to be subrogated, 
existed.91 


[§ 47] (8) Rights of Other Parties to Instrument. 
An indorser, who has been compelled to pay a note, 
will be subrogated to the maker’s rights against the 
payee where the maker has subsequently paid the 
note again in ignorance of the prior payment by the 
indorser.®? If the indorser of a bill is compelled 
to pay it because of the drawee’s refusal to accept 
and pay it at maturity, the indorser will be subro- 
gated to the drawee’s rights in goods given him by 


of, a judgment rendered against the 
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the drawer to secure the latter’s obligation to fur- 
nish the drawee funds with which to take up the 
bill.°? Where the maker has deposited sufficient 
funds with the holder to take the note up at ma- 
turity, an indorser by paying the note before matu- 
rity, and accepting the holder’s direct obligation to 
hold the funds for the indorser’s benefit, thereby 
waives his right to be subrogated to any rights the 
maker might have against the holder.®¢ . 


[§ 48] 2. Subrogation of Holder. As a creditor 
is subrogated to the rights of a surety in securities 
which the principal has given as indemnity,®® so, 
where both the indorser and maker of a note are 
insolvent, the holder will be subrogated to the in- 
dorser’s rights in security given by the maker to 
indemnify him against his liability as indorser;°* 
and the holder of a bill of exchange, on the failure 
of an accommodation acceptor to pay the same, may 
resort to securities which the drawer has given to 
the acceptor to secure the latter for the amount of 
the accepted bill.®°7 A holder will not, however, be 
subrogated to security which joint indorsers have 
given to each other simply to secure performance 
of their obligation to contribute as to each other, 


given in payment.—An accommoda-| his individual note which has been 


indorser, and the maker and the oth- 
er person, after paying for the judg- 
ment, assign it to a third who know- 
ing of the indorser’s righis acknowl- 
edges payment by the maker, who 
also has knowledge of the situation, 
the indorser may recover the amount 
he has paid on the judgment from the 
maker). But see Potvin v. Meyers, 44 


N.W. 25, 27 Neb. 749 (holding that, | 


where a default judgment is rendered 
against an indorser and maker which 
in no way shows the relationship be- 
tween the debtors, the indorser hav- 
ing paid the judgment is not entitled 
to levy execution thereunder on the 
property of the maker if the latter de- 
nies the existence of the relation of 
principal and surety, since, without 
that relationship appearing, the pay- 
ment of the judgment was a satisfac- 
tion and cancellation thereof). (2) 
Likewise, where a judgment has been 
recovered against the maker and suc- 
cessive indorsers, a subsequent in- 
dorser, on paying the judgment, is 
subrogated to the holder’s lien on the 
land of a prior indorser. Schilb v. 
Moon, 40 S.E. 329, 50 W.Va. 47. (3) 
Where separate judgments have been 
recovered, on the same instrument, 
against maker and indorser, the lat- 
ter, on paying the judgment against 
himself, is subrogated to the judg- 
ment against the maker. Lyon v. 
Bolling, 9 Ala. 463, 44 Am.D. 444; Eno 
v. Crooke, 10 N.Y. 60; Clason v. Mor- 
ris, 10 Johns. (N.Y.) 524; Old Do- 
minion Bank v. Allen, 76 Va. 200. (4) 
And where the judgment against the 
ijndorser is sued on in a sister state, 
and judgment is there recovered 
against him, on paying the latter 
judgment he is entitled to-be subro- 
gated to the judgment recovered in 
the original state against the princi- 
pal, for both judgments against the 
indorser represent but the same debt. 
Old Dominion Bank v. Allen, supra. 
(5) Although no judgment has been 
recovered against the indorser if he 
pays the debt, he is subrogated to a 
judgment which has been recovered 
therefor either against the maker 
(Boyd v. Finnegan, 3 Daly (N.Y.) 222) 
(6) or a prior indorser (Brahan v. 
Ragland, 3 Stew. (Ala.) 247). (7) 
Surety’s subrogation to judgments see 
Judgments § 1065. 


[b] Judgment of which note is 


tion indorser on a note given by the 
maker in payment ef a judgment will, 
on being compelled to pay the note, 
be subrogated to the creditor’s rights 
under the judgment. Treadway v. 
Pharis, 18 S.W. 225, 18 Ky.L. 787. 


88. Cottrell’s Appeal, 23 Pa. 294. 


89. Rigney v. Vanzandt, 5 Grant 
Ch. (Ont.) 494, 


[a] Ilustration—Where an ac- 
commodation acceptor pays a bill for 
the accommodation of the payee after 
the holder has levied execution on a 
judgment obtained against the payee, 
the acceptor is entitled to be subro- 
gated to the creditor’s rights in the 
proceeds of the execution. Rigney v. 
Vanzandt, 5 GrantCh. (Ont.) 494. 


90. Toler v. Cushman, 12 La.Ann. 
733; Shaw v. McClellan, 1 Pa.L.J.R. 
384, 2 Pa.L.J. 388. 


[a] Bond or security given to se- 
cure payment of judgment.—An in- 
dorser who pays a judgment rendered 
against him and the maker is subro- 
gated to the creditor’s rights on a 
bond which the maker has given to 
secure payment of the judgment or to 
obtain a stay of execution. Toler v. 
Cushman, 12 La.Ann. 733; Shaw v. 
irae m4 1 Pa.L.J.R. 384, 2 Pa.L.J. 
388. 


Subrogation of prior surety against 
subsequent surety see infra § 79. 


91. Brown v. Lang, 4 Ala. 50; Hol- 
land v. Fuller, 13 Ind. 195; Flannary 
v. Utley, 5: SW. 878, 9 Ky.L. 581; 
3 S.W. 412, 8 Ky.L. 776. 


[a] Illustrations.—(1) Where an 
accommodation indorser on a note ex- 
ecuted by one person becomes indorser 
on a note executed by another per- 
son, which latter note is used to pay 
and satisfy the first, the indorser, on 
being compelled to pay the latter note, 
cannot be subrogated against the 
maker of the first note, for the credi- 
tor no longer has any rights against 
such maker to which subrogation can 
be had. Brown v. Lang, 4 Ala. ‘50. 
(2) Indorsers of a partnership note 
are not entitled to be subrogated to 
the rights of the holder of that note 
where it is discharged and extinguish- 
ed by a member of the partnership, 
although the funds which he uses are 
the proceeds obtained from a sale of 


indorsed for his individual accommo- 
dation, and in reliance on his individu- 
al responsibility, by the same persons 
who had indorsed the partnership 
note, and they are compélled to pay 
the individual note by reason of their 
indorsement. Holland v. Fuller, 13 
Ind. 195. (3) “A. obtains money aris- 
ing from the sale of his wife’s prop- 
erty, promising to re-pay it to her. 
To do so he borrows it from B., pro- 
curing C. and D. to become his sure- 
ties on the note to B. by falsely rep- 
resenting to them that the title to the 
land upon which he lives is in him 
and unincumbered, and promising to 


, mortgage it to them as indemnity, 


when in fact it was deeded to the | 
wife. She is no party to the loan 
transaction. The husband pays the 
money thus obtained to her, and with 
it she discharges a purchase money 
lien on her homestead due to EH. The 
sureties, C. and D., having been com- 
pelled to pay the note to B., now 
claim the right to be subrogated to 
the purchase money lien formerly 
held by E. Manifestly, this is not al- 
lowable. The sureties . . were 
in no way liable for E.’s debt; 
and there never was any agreement 
upon the part of the wife . . . or 
even by her husband, with either 
them or B. .. . . from whom the 
money was borrowed, as to the [E.] 
debt.” Flannary v. Utley, 5 S.W. 878, 
cae 581, 584; 3 S.W. 412, 8 Ky.L. 


Limitation of surety’s subrogation 
to rights held by creditor with refer- 
ence to particular debt see infra § 64. 


92. Havlin vy. Continental Nat. 
Bank of St. Louis, 161 S.W. 741, 253 
Mo. 292. 


93. Stevenson v. Austin, 
(Mass.) 474. 


94. Pitts v. Pease, 39 F.(2d) 14. 


95. See Principal and Surety §§ 
370-3738. 


96. National Shoe, etc. Bank v. 
Small, 7 F. 837; Harmony Nat. 
Bank’s Appeal, 101 Pa. 428. See 
Tompkins v. Crosby, (N.J.) 19 A. 
720 (dicta recognizing rule of text). 
See also Bills and Notes § 410 note 
53: fd]. 

97. Toulmin v. Hamilton, 7 Ala.” 
362; Kramer’s Appeal, 37 Pa. 71. 


3 Metce. 
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rather than to secure payment of the principal debt 
Where two persons have exchanged notes, 
the holder of one note is not entitled to be subro- 
gated to its maker’s rights in securities which he 
has been given by the maker of the other note to 
secure payment of such note, since the transactions 
are independent;°® but, where a forged note is given 
in partial payment of a genuine note, which is se- 
cured, a bank rediscounting the forged note, and 
whose payments are applied toward satisfaction of 
the debt represented by the genuine note, is by way 
of subrogation entitled to an equitable trust in the 
proceeds of the security given for the genuine note.* 
Where the drawee of a draft or check applies the 
fund on which it is drawn in satisfaction of another 
debt of the drawer secured by collateral, it has been 
held that the payee will not be subrogated to the 


itself.°8 


93. 
104 [rev 26 Hun 217]. 


[a] Illustration.—Where joint in- 
dorsers have executed mortgages in 
trust and the trustee, in case of fail- 
ure of one party to pay his share and 
the payment thereof by another in- 
dorser, is to foreclose the mortgage 
of the party failing to pay at 'the re- 
quest of the one who has paid his 
share, the holder of the note, on in- 
solvency of the indorsers and makers, 
is not entitled to be subrogated to the 
jndorsers’ rights in such mortgages 
since they were not given to secure 
payment of the principal debt nor 
given by ‘the principal debtor. Se- 
ward v. Huntington, 94 N.Y. 104 [rev 
26 Hun 217]. 


99. Battin v. Meyer, 5 Phila. (Pa.) 
73 [mod on other grounds Taylor’s 
Appeal, 45 Pa. 71]. 


1. Federal Intermediate Credit 
Bank of Wichita v. Howard, 284 P. 
380, 129 Kan. 640. See Title Guaran- 
tee & Trust Co. v. Haven, 108 N.E. 
819, 214 N.Y. 468 (holding that a bank 
paying a forged check given in pay- 
ment of taxes is entitled to be subro- 
gated to the tax lien on the land of 
the one equitably owing the taxes). 


2. Hall v. First Nat. Bank, (Tex. 
Civ.App.) 252 S.W. 828 [mod 254 S.W. 
522]. 


38. Hampton Loan & Exchange 
Bank v. Lightsey, 152 S.E. 425, 155 
SIC o2 2 Ake 


4. Cross references: 


Recourse or subrogation to indemnity 
and rights given to cosurety see 
Principal and Surety §§ 469-475. 


Rights of sureties: 


Generally see Principal and Surety 
§§ 374-464. , 
To: ; 
Require that creditor first ex- 
haust security given by _ prin- 


cipal see Principal and Surety 
§§ 378-3580. i 


Surrender of securities held by 
creditor see Principal and Sure- 
ty § 384 
Subrogation of creditor to rights of 
purer nee Principal and Surety §&§ 
70-373. 


5. See statutory provisions; 
eases infra this note, 


[a] Statutes only declaratory of 
‘common law.—(1) Statutes providing 
for subrogation of sureties to the 
rights and remedies of the creditor 
are declaratory of the common law 
and are controlling only so far as 
they go. In re Elizalde’s Estate, 188 


and 


Seward vy. Huntington, 94 N.Y.,P. 560, 182 Cal. 427; 
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drawee.? 


eral Rule. 


Title Guarantee 
& Surety v. Duarte, 201 P. 790, 54 Cal. 
App. 260; Farmers’ State Bank of 
Richardton  v. Stieg, 219 N.W. 
776, 56 N.D. 851; Western Surety 
Co Vee Wialter. 82 reoN, Wa ooo, 
44 S.D. 112,-24 A.L.R. 1519. (2) A 
statute providing for subrogation of 
a surety to the creditor’s rights and 
remedies against the principal does 
not prevent a surety from being sub- 
rogated to tthe creditor’s right of ac- 
tion against a third person, other than 
the principal, but who as to the sure- 
ty is primarily liable for the debt. 
Northern Trust Co. v. First National 
Bank, 140 N.W. 705, 25 N.D. 74. (3) 
But a statute providing that “a sure- 
ty, upon satisfying the obligation of 
the principal, is entitled to enforce 
every remedy which the creditor then 
has against the principal to the ex- 
tent of reimbursing what he has ex- 
pended, and also to require his cosure- 
ties to contribute thereto, without re- 
gard to the order of time in which 
they became such,” apparently has 
been construed as giving a surety a 
right to be subrogated ito the rights 
which the creditor has against his 
principal, and a right to compel con- 
tribution from his cosureties, but not 
a right to be subrogated against the 
latter. Wall v. Brookman, 232 P. 774, 
775, 72 Mont. 228. 


[b] In South Dakota Comp. L. § 
4309, providing that a surety is en- 
titled to the benefit of every security 
for the performance of the principal 
obligation, held by the creditor, or by 
a cosurety, at the time of entering 
into the contract of suretyship, or ac- 
quired by him afterward, whether the 
surety was aware of the security or 
not, determines to whom securities 
given as collateral rightfully belong, 
and a creditor, having been paid, must 
turn the securities over to the surety, 
and he cannot deposit them in court 
and be relieved from responsibility 
under a statute permitting persons 
having possession of property to de- 
posit the same in court where there 
is a dispute as to the right thereto 
and he is unable to determine to 
whom it belongs. Lien y. Sioux Falls 
See Bank, 81 N.W. 628, 629, 12 S.D. 


6 U.S.—Prairie State Nat. Bank 
Wei. Sy 7a S.Ct. 142; 164 Uss' 227, 47 
L.Ed. 412; Lidderdale v. Robinson, 12 
Wheat. 594, 6 L.Ed. 740; Tidewater 
Coal Exchange v. New Amsterdam 
Casualty Co., 20 F.(2d) 951; In re 
Kimbrough-Veasey Co., 292 F. 757; 
Maryland Casualty Co. v. Repass, 253 
F. 328, 165 C.C.A. 110; Graham v. Na- 
tional’ Surety Co., 244 F. 914, 157 GC. 
C.A. 264; Moody v. Huntley, 149 F, 


ae 


[§§ 48-49 


collateral, for he bears no relation to the debt which 
the collateral secures ;?. 
plication of the two funds doctrine have permitted 
the payee to be subrogated to the collateral of the 


but other cases by an ap- 


[§ 49] E. Sureties or Guarantors‘—1. Subroga- 
tion to Rights of Creditor—a. In General—(1) Gen- 
The rule generally stated and confirmed 
by statute in a number of states® is that a surety, 
by payment of the debt of his principal at a time 
when he is obliged to do so, acquires an immediate 
right. to be subrogated, to the extent necessary to 
obtain reimbursement or contribution, to all rights, 
remedies, and \securities, which were available to 
the creditor to obtain payment from the person or 
property of any person, who as to the surety is 
primarily liable for the debt,® or of a cosurety who 


797; Henningsen v. U. S. Fidelity, 
etc., Co., 143 F. 810, 74 C.G.A. 484 [aff 
28 S.Ct. 389, 208 U.S. 404, 52 C.C.A. 
547]; Swarts v. Siegel, 117 F. 13, 54 
C.C.A. 399 [appeal dism 23 S.Ct. 846, 
1877 U.S. 63 3;7"47- EE de 3449> Snare 
Stout, 109 F. 794; Montgomery v. 
Charleston, 99 F. 825, 40 C.C.A. 108, 
48 L.R.A. 503; Lawrence v. U. S., 71 
F. 228 [aff 76 F. 545, 22 C.C.A. 646]; 
Equitable Morte. Co. v. Lowry, 55 F. 
165; U. S. Bank v. Winston, 2 F.Cas. 
No: (94492 “Brocka 25236 Satan 
ieee, 21 F.Cas.No. 12,350, 2 Lowell 
555. 

Ala.—Knighton vy. Curry, 
404; Fawcetts v. Kimmey, 33 Ala. 
261; Houston v. Huntsville Branch 
Bank, 25 Ala. 250; Brown v. Lang, 4 
Ala. 50; Foster v. Trustees of Athen- 
zum, 3 Ala. 302; Cullum v. Emanuel, 
1 Ala. 23, 34 Am.D. 757. 


Ark.—Briscol y. American South- 
ern Trust Co., 4 S.W.(2d) 912, -915, 
176 Ark. 401 [cit Cyc]; Maryland 
Casualty Co. v. Rainwater, 291 S.W. 
1003, 173, Ark: 103, °d1i> ALR l332n 
Talbot v. Wilkins, 31 Ark. 411. See 
Murrell v. Henry, 66 S.W. 647, 70 Ark. 
161 (where agent indemnifying prin- 
cipal for loss occasioned by agent’s 
mistake was subrogated to principal’s 
rights against one benefiting by mis- 
take). 


Cal.—Erickson Motor Co. v. Rus- 
sell, 207 P. 50, 57 Cal.App. 307. 


Ga.—Worthy v. Battle, 54 S.E. 667, 
125 Ga. 415; Davis v. Smith, 5 Ga. 
274, 47 Am.D. 279; Lumpkin v. Mills, 
4 Ga. 343; Fender v. Fender, 117 S.E. 
676, 30 Ga.App. 319. 


Ill.—Lochenmeyer v. Fogarty, 112 
Ih. 572; _Moore v.. Topliff; 107. Tie 
241; Darst v. Bates, 95 Ill. 493; 
Richeson v. Crawford, 94 Il. 165; 
Billings y¥. Sprague, 49 Ill. 509; Foss 
v. Chicago, 34 Ill. 488; Commercial 
Trust & Savings Bank of Springfield 
v. Murray, 246 Ill.App. 355; Peirce v. 
Garrett, 65 Ill.App. 682. 


Ind.—Opp v. Ward, 24 N.E. 974, 125 
Ind. 241, 21 Am.S.R. 220; Peirce v. 
Higgins, 101 Ind. 178; Pence v. Arm- 
strong, 95 Ind. 191; Gerber v. Sharp, 
72 Ind. 553; Josselyn v. Edwards, 57 
Ind. 212; Jones v. Tincher, 15 Ind. 
308, 77 Am.D. 92; Southern Surety 
Co. v. Merchants’ & Farmers’ Bank of 
Avilla, (App.) 159 N.E. 3, 161 N.E. 
842, 


62 Ala. 


Iowa.—Mains v. Barnhouse, 229 N: 
W. 218, 209 Iowa 963; Toll v. Toll, 
206 N.W. 117, 201 Iowa 38; Manning 
v. Ferguson, 72 N.W. 762, 103 Iowa 
561; Gilbert v. Adams, 68 N.W. 883, 
99 Iowa 519; Hollingsworth v. Pear- 
son, 3 N.W. 818, 53 Iowa 538; Sears v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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is bound to contribute.” 


This rule is usually applied 


SUBROGATION 


without apparent regard to the question of whether 


LaForce, 17 Iowa 473; Murray v. Cat- 
lett, 4 Greene 108. Compare Knoll v. 
Marshall County, 87 N.W. 657, 114 
Iowa 647 (holding that a surety on 
the statutory bond of a saloon keeper, 
who is compelled to pay a saloon tax, 
will not be subrogated to the coun- 


ty’s statutory lien on premises leased 


by the saloon keeper where there is 
nothing in the statutes involved to 
indicate that either lessor or sureties 
should have any rights against each 
other). 


Kan.—Blitz v. Metzger, 241 P. 259, 
119 Kan. 760, 245 P. 161, 120 Kan. 555. 


Ky.—Ford v. Jones, 192 S.W. 28, 
174 Ky. 252; Lewis’ Adm’r v. United 
States Fidelity & Guaranty Co., 138 
S.W. 305, 144 Ky. 425, Ann.Cas.1913A 
564; °>Storms v. Storms, 3 Bush 77; 
Rice v. Downing, 12 B.Mon. 44; Mor- 
ris v. Evans, 2 B.Mon. 84, 36 Am.D. 
591; Highland v. Anderson, 17 S.W. 
866, 13 Ky.L. 7103; Bickel v. Judah, 
3 Ky.L. 728. 


La.—Martel v. Rovira, 115 So. 283, 


164 La. 1099; Davidson v. Carroll, 20 
La.Ann. 199; Calliham y. Tanner, 3 
Rob. 299; Marfese v. Nelson, 10 La. 


App. (Orleans) 288. 


Me.—Norton v. Soule, 2 Me. 341. 
See Leavitt v. Canadian Pac. R. Co., 
387 A. 886, 90 Me. 153, 88 L.R.A. 152 
(dicta recognizing rule). 


Md.—Fuhrman v. Fuhrman, 80 A. 
1082, 115 Md. 436; Wallace v. Jones, 
72 A. 769, 110 Mad. 143; American 
Bonding Co. v. National Mechanics’ 
Bank, 55 A. 395, 97 Md. 598, 99 Am. 
S.R. 466; Crisfield v. State, 55 Md. 
192; McKnew v. Duvall, 45 Md. 501; 


Winder v. Diffenderffer, 2 Bland 166; } 


Neptune Ins. Co. v. Dorsey, 3 Md.Ch. 
334. 


Mass.—Blake v. Traders’ Nat. 
Bank, 12 N.E. 414, 145 Mass. 13. 


Minn.—City of Ortonville v. Hahn, 
232 N.W. 320, 181 Minn. 271; Lum- 
bermen’s Ins. Co. v. Sprague, 60 N.W. 
1101, 59 Minn. 208; Torp v. Gulseth, 
33 N.W. 550, 87 Minn. 135. 


Miss.—Magee .v. Leggett, 48 Miss. 
139; Staples v. Fox, 45 Miss. 667; 
Dozier v. Lewis, 27 Miss. 679; Con- 
way v. Strong, 24 Miss. 665. 


Mo.—Grady v. O’Reilly, 22 S.W. 
798, 116 Mo. 346; Allison v. Suther- 


lin, 50 Mo. 274; -Furnold v. State 
Bank, 44 Mo. 336; Seely v. Beck, 
42 Mo. 143; McCune v. Belt, 38 Mo. 


281; Colé County v. Angney, 12 Mo. 
132: Miller v. Woodward, 8 Mo. 169; 
Fisher v Columbia Bldg., etce., Assoc., 
59 Mo.App. 430; Schell City ‘Bank Vv. 
Reed, 54 Mo.App. 94; Rubey v. Wat- 
son, 22 Mo.App. 428; Callaway Coun- 
ty Sav. Bank v. Terry, 13 Mo.App. 99. 


Neb.—Guthrie v. Ray, 54 N.W. 971, 
86 Neb. 612; Griffith v. Lehman, 5 
Neb. (Unoff.) 22, 96 N.W. 991; Men- 
del v. Boyd, 91 N.W. 860, 3 Neb. (Un- 
he 473. 


H.—A4#tna Ins. Co. v. See ean 
ae 396, 68 N.H. 20, 73 Am.S.R. 
Brewer y. Franklin Mills, 42 N.H. De 


N.J.—St. Peter’s Catholic Church 
v. Vannote, 56 A. 1037, 66 N.J.Eq. 78; 
Trick v. Black, 17 N.J.Eq. 189; Gray 
wv DLaylor, (Ch.), 38::A..9512 [mod on 
other grounds 44 A. 668, 59 N.J.Eq. 
621]. 


N. Y.—Morehouse v. Brooklyn 
Heights R. Co., 78 N.E. 179, 185 N.Y. 
520, 7 N.Y.Ann.Cas. Ole Dunlop Vz 
James, 67) Ne. "605 174 N.Y? 411; 
Mansfield v. New York, 58 N.E. 889, 
165 N.Y. 208; Lock Haven State Bank 
v. Smith, 49 N.E. 680, 155 N.Y. 185; 


Lewis v. Palmer, 28 
Mathews v. Aikin, 1 N.Y. 595; Na- 
tional Surety Co. v. National City 
Bank of Brooklyn, 172 N.Y.S. 413, 184 
App.Div. 771; Sexton v. Fensterer, 
139 N.Y.S. 811, 154 App.Div. 542 [aff 
107 N.E. 1085, 218 N.Y. 641]; City 
Trust, etc., Co. v. Haaslocher, 91 N. 
Y.S. 1022, 101 App.Div. 415; People v. 
Anthony, 40 N.Y.S. 279, 7 App.Div. 
132, 25 N.Y.Civ.Proc. 410 [aff 45 N.E. 
11338, 151 N.Y. 620]; Finegan v. New 
York, 38 N.Y.S. 358, 4 App.Div. 15 
[cit Cole v. Malcolm, 66 N.Y. 363]; 
Dings vy. Parshall, 7 Hun 522; Martin 
v. Wagener, 60 Barb. 435; Goodyear 
v. Watson, 14 Barb. 481; Elwood v. 
Deifendorf, 5 Barb. 398; Babcock v. 
National Surety Co., 175 N.Y.S. 432, 
106 Misc, 149 [aff 179 N.Y.S. 909, 190 
App.Div. 941]; Gifford v. Rising, 12 
INGLES 4508 Dundee Nat. Bank v. 
Wood, 9 N.Y.S. 351; Kilpatrick v. 
Dean, 3 N.Y.S. 60 [aft 4 NYGSSe 108; 
15 Daly 182]; Gould v. Central Trust 
Coz 46 Abb.N.Gas. 381; Warner v. 
Beardsley, 8 Wend. 194; Clason v. 
Morris, 10 Johns. 524; Eddy wv. 
Traver, 6 Paige 521, 31 Am.D. 261; 
Hayes v. Ward, 4 Johns.Ch. 123, 8 
Am.D. 554; Cheesbrough v. Millard, 
1 Johns.Ch. 409, 7 Am.D. 494; Wheel- 
wright v. Loomer, 4 Edw. 232; Ott- 
man v. Moak, 3 Sandf.Ch. 431; Loom- 
er v. Wheelwright, 3 Sandf.Ch. 135; 
Wilkes v. Harper, 3. Sandf.Ch. 6; 
Marsh v. Pike, 1 Sandf.Ch. 210 [aff 10 
Paige 595]. 


N.C.—York v. Landis, 65 N.C. 535; 
Tatuny v.) Tatum, 36 N:C. 113. 


N.D.—Thurston v. Osborne-MecMil- 
lan El. Co., 101 N.W. 892, 138 N.D. 508. 


gi aimee aa v. Birkey, 13 OhioSt. 


INS Y oun dls 


Okl.—Stevens v. First Nat. Bank, 
245 P. 567, 117 Okl. 148; McClure v. 


Johnson, 65 P. 103, 10 Okl. 663. 


Or.—Wasco County v. New Eng- 
land Equitable Ins. Co., 172 P. 126, 88 
Or. 465, LU.R.A.1918D 732, Ann.Cas. 
1918F 656. 


Pa.—Goldman v. Mitchell-Fletcher 
Co., 141 A. 231, 292 Pa. 354; William- 
son’s Appeal, 94 Pa. 231; Bender v. 
George, 92 Pa. 36;  Mosier’s Appeal, 
56 Pa. 76, 98 Am.D. 783;. Klopp v. 
Lebanon Bank, 46 Pa. 88; McCormick 
v. Irwin, 35 Pa. 111; Cottrell’s Ap- 
peal, 23 Pa. 294; Sheidle v. Weishlee, 
16 Pa. 134; Gossin v. Brown, 11 Pa. 
527; Neff v. Miller, 8 Pa. 347; In re 
Greiner, 2 Watts 414; Campbell v. 
Foster Home Assoc., 2 Pa.Dist. 845 
[aff 30 A. 222, 163 Pa. 609, 26 L.R.A. 
117, 43 Am.S.R. 818]; In re Albright, 
10 Lane.Bar 57. 


Porto Rico.—U. S. v. Fabian, 8 
Porto Rico Fed. 406, 409 [cit Cyc]; 
Roig v. Rodriguez, 16 Porto Rico 198. 


S.C.—Rivers v, Liberty National 
Bank, 133 S.E.-210, 135 S.C. 107; Mul- 
ler v. Wadlington, 5 S.C. 342; Wilson 
v. Wright, 41 S.C.L. 399; Rhame v. 
Lewis, 34 S.C.EHq. 269; State Bank v. 
Campbell, 19 S.C.Eq. 179; Perkins v. 
Kershaw, 10 S.C.Eq. 344; McNeil v. 
Morrow, 9 S.C.Eq. 172; Lowndes v. 
Chisholm, 7 S.C.Eq. 455, 16 Am.D. 667. 


Tenn.—Henry v. Compton, .2 Head 
549; Dechard v. Edwards, 2 Sneed 93; 
Wade v. Green, 3 Humphr. 547; Dela- 
ney v. Tipton, 8 Hayw. 14. 


Tex.—Fox v. Kroeger, 35 S.W.(2d) 
679, 119 Tex. 511 [aff 5 S.W.(2d) 180]; 
Willis v. Chowning, 40 S.W. 395, 90 
Tex. 617, 59 Am.S.R. 842; Faires v. 
Cockerell, 31 S.W. 190, 639, 88 Tex. 
428, 28 ERAS 528; Oury v. Saunders, 
13 S.W. 1030, 77 Tex. 278; Carpenter 
v. Minter, 12 S.W. 180, 72 Tex. 370; 
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the person seeking subrogation is technically a guar- 


Fears v. Albea, 6 S.W. 286, 69 Tex. 
437, 5 Am.S.R. 78; Willson v. Phil- 
lips, 27 Tex. 543; James v. Jacques, 
26 Tex. 320, 82 Am.D. 613; Hicks v. 
Bailey, 16 Tex. 229; Henderson v. 
Kissam, 8 Tex. 46; ‘Nunn v. Smith, 
(Civ.App.) 194 S.W. 406; Darrow v. 
Summerhill, 58 S.W. 158, 24 Tex.Civ. 
App. 208; Beville v. Boyd, 41 S.W. 
670, 42 S.W. 318, 16 Tex.Civ.App. 491. 


Vt.—Vermont Royalton Nat. Bank 
v. Cushing, 53 Vt. 321; MecDaniels v. 
Flower Brook Mfg. Co., 22 Vt. 274. 


Va.—Harnshberger v. Yancey, 33 
Gratt. (74 Va.) 527; Hill v. Manser, 
11 Gratt. (52 Va.) 522; Robinson y. 
Sherman, 2 Gratt. (43 Va.) 178, 44 
Am.D. 381; Kent v. Matthews, 12 
Leigh (39 Va.) 573; Watts v. Kinney, 
3 Leigh (30 Va.) 272, 23 Am.D. 266; 
Miller v. Pendleton, 4 Hen. & M. (14 
Va.) 4386; Eppes v. Randolph, 2 Call 
(6 Va.) 125. 


W.Va.—Hall v. Hyer, 87 S.E. 594, 
48 W.Va. 353; McNeil v. Miller, 2 S. 
E. 335, 29 W.Va. 480; Conaway v. 
Odbert, 2 W.Va. 25. 


Eng.—Heyman v. Dubois, 
Eq. 158; 
6 Eq. 410; 
Reprint 87; 


TRGe oles 
Wooldridge v. Norris, L.R. 
Hx p; Crisp; 1 Atk 1332.26 

Lake v. Brutton, 8 DeG. 
M.&G. 440, 57 Eng.Ch. 348, 44 Re- 
print 460; Goddard v. Whyte, 2 Gif- 
fard 449, 66 Reprint 188; Yonge v. 
Reynell, 9 Hare 809, 41 Eng.Ch. 809, 
68 Reprint 744; Hodgson v. Shaw, 3 
Myl.&K. 183, 10 Eng.Ch. 183, 40 Re- 
print 70; Copis v. Middleton, Turn.& 
R. 224, 12. Eng.Ch. 224, 37 Reprint 
1083; Mayhew v. Crickett, 2 Swanst. 
185, 36 Reprint 585, 1 Wils.Ch. 418, 
37 Reprint 178; Craythorne v. Swin- 
burne, 14 Ves.Jr. 160, 33 Reprint 482. 


Alta.—MecNeill v. Short, [1926] 4 
Dom.L.R. 951. 


Ont.—Re Beck Trusts, 14 Ont.W.N. 
233. See Oliver v. Solloway, [1930] 
3 Dom.L.R. 851 €where by terms of 
agreement guarantors, on being com- 
pelled to pay rent due by insolvent 
lessee, were subrogated to the eh 
of the lessor). 


[a] Reason for rule.—‘“‘No doc- 
trine of equity jurisprudence is more 
firmly established, or founded on 
more substantial and fundamental 
principles of right and justice, than 
the rule which subrogates a surety, 
who has paid the debt of his princi- 
pal, to all the rights, remedies, and 
securities held or acquired by the 
creditor against the person or prop- 
erty of the principal debtor, with the 
same rights to resort to them that 
the creditor would have had if the 
surety had not paid the debt. The 
rule rests on the superior equity of 
the surety to be reimbursed out of 
any fund to which the creditor could 
have resorted, in the first instance, 
for his relief, and upon the natural 
equity, that the person primarily 
bound shall pay the debt.” Watts v. 
Bufaula Nat. Bank, 76 Ala. 474, 477. 


7. U.S.—Campbell v. Pratt, 5 
Wheat. 429, 5 L.Ed. 126; Pratt v. 
Law, 9 Cranch 456, 3 L.Ed. 791. 


Ala.—Fawcetts v. Kimmey, 33 Ala. 
261. 

Ark.—Dowdy v. Blake, 6 S.W. 897, 
50 Ark. 205, 7 Am.S.R. 88. 

Cal.—Pond v. Dougherty, 
1035, 6 Cal.App. 686. 


Conn.—Sumner v. Rhodes, 14 Conn. 
ioe 


AE ee 


Ill.—Simpson v. Gardiner, 97 Ill. 
23%; Peirce\v. Garrett, 65 Ill.App. 
682; Schoenewald v. Dieden, 8 Ill. 
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antor or a surety,® although a statute providing for 
subrogation of sureties seems to have been consid- 
ered as excluding subrogation of guarantors.? T 
general rule applies in favor of a surety who is wife 
of the principal as well as to any other surety.*° 


[§ 50] (2) Compensated or Hired Sureties. It is 
generally declared that paid or compensated sure- 
ties, engaged in suretyship as a business enterprise, 
are entitled to the benefits of the doctrine of sub- 
rogation to the same extent as occasional and gra- 


App. 389. 
Ind.—Hall vy. Hall, 34 Ind. 314. 


Iowa.—Koboliska v. Swehla, 77 N. 
W. 576, 107 Iowa 124; Hollingsworth 
v. Pearson, 3 N.W. 818, 53 Iowa 53. 


Ky.—Smith v. Latimer, 15 B.Mon. 
vie 


La.—Whitehead’s Succession, 3 La. 
Ann, 396. 


Mich.—Smith v. Rumsey, 33 Mich. 
183. 


Minn.—Felton v. Bissel, 25 Minn. 
iy 


Mo.—Phelps v. 
Ae 1 ek eR 29035 
Bank, 44 Mo. 336. 


N.Y.—Cincinnati Fifth Nat. Bank 
v. Woolsey, 48 N.Y.S, 148, 21 Misc. 
757° [af€ 52 N.Y.S. 347, 31 App.Div. 
Gill 


Or.—Vincent v. Logsdon, 20 P. 429, 
17 Or. 284. 


Pa.—Commonwealth v. Marsh, 24 
A. 339, 149 Pa. 239; Moore v. Bray, 
10 Pa. 519; Croft v. Moore, 9 Watts 
451; Shaffer v. Messner, 27 Pa.Super. 
191; Bunting v. Riehl, 2 Pa.Co, 450. 


S.c.—In re Rock Hill Cotton Fac- 
tory Co., 47 S.H. 728, 68 S.C. 436. 


Tenn.—Greenlaw v. Pettit, 11 S.W. 
357, 87 Tenn. 467. 


Vt.—Stebbins v. Willard, 
665. 


Va.—Pace v. Pace, 30 S.E. 361, 95 
Va. 792, 44 L.R.A. 459; Robertson v. 
Trigg, 32: Gratt. (73 Va.) 76. 


Wis.—German-American Sav. Bank 
v. Fritz, 32 N.W. 123, 68 Wis. 390. 


Eng.—In re McMyn, 33 Ch.D. 575; 
In re Cochrane Estate, L.R. 5-Hq. 209. 


Alta.—MeNeill v. Short, [1926] 4 
Dom.L.R. 951. 


Sask.—Fast v. Osachoff, 20 Sask.L. 
596, [1926] 4 Dom.L.R. 355, 2 West. 
Wkly. 577. 


fa] Reason for rule.—‘‘It is just 
and equitable that, in the peculiar 
relation of suretyship, whatever is 
done to assure payment of the debt 
should enure to the security of all the 
parties interested, except the one ul- 
timately liable for it, and should be 
enforceable in favor of the party en- 
titled to receive the debt, and also in 
favor of a party paying the creditor, 
for the proportion which the party 
giving the security ought to pay of 
the debt. As between cosureties 
they ought ordinarily, on default of 
the principal debtor, to pay in equal 
proportions.” Felton v. Bissel, 25 
Minn. 15, 19. 


Recourse to security given to cred- 
itor by cosurety see Principal and 
Surety § 476. 


Subrogation against cosurety lim- 
ited to amount he is bound to con- 
tribute see infra § 64. 


8. U.S.—Sloat-Darragh Co. v. Gen- 


Scott, 30 S.W.(2d) 
Furnold v. State 


53 Vt. 


SUBROGATION 


The 


eral Coal Co., 276 F. 502. 


Ark.—Briscol v. American South- 
ern Trust Co., 4 S.W.(2d) 912, 176 
Ark, 401. . 


Cal—Cawston Ostrich Farm v. 
Salomon, 237 P. 808, 72 Cal.App. 550. 


Minn.—Conner v. How, 29 N.W. 314, 
35 Minn. 518. 


Mo.—Phelps v. Scott, 30 S.W.(2d) 
(1 MA ALLER 290, 


N.Y.—Ost v. Mindlin, 121 N.E. 882, 
224 N.Y. 668; Male v. Atchison, T. & 
Se BY Ri'Co:, 1660 No Se 593.2 P00 vA pp. 
Div. 87 [aff 129 N.E. 458, 230 N.Y. 
158]; McKee v. Bernheim, 114 N.Y. 
S. 1080, 130 App.Div. 424 [aff 92 N.E. 
1091,,198 N.Y. 575). 


N.D.—Clark v. Northern Pac. Ry. 
Co., 214 N.W. 33, 55 N.D. 454, 


. Or.—Marshall-Wells Co. v. Tenney, 
244 P. 84, 118 Or. 373, 45 A.L.R. 1382. 


Tex.—Kirk v. Collier, (Civ.App.) 28 
S.W.(2d) 1087. 


See Cone v. Eldridge, 119 P. 616, 
51 Colo. 564 (making a distinction 
between sureties and guarantors but 
for the purpose of permitting a 
guardian to be subrogated to the debt 
itself, although a surety might not 
be). But see Austin v. Wright, 286 P. 
48, 156 Wash. 24 (construing a sepa- 
rate contract of guaranty as creatin 
an independent and primary obliga- 
tion of indemnity so that payment 
by the professed guarantor was pay- 
ment in discharge of his own pri- 
mary liability, and the doctrine of 
subrogation did not apply). 


{a] Guarantors of collection sure- 
ties within rules of subrogation.— 
“They were entitled to be subrogated 
because they were sureties for the 
payment of the How note. They 
were none the less sureties because 
guarantors of collection, rather than 
of payment. As such guarantors, 
their liability was contingent upon 
the inability of How to collect the 
note of Eaton, the maker; but, not- 
withstanding it was thus contingent, 
they were. sureties, and not mere 
strangers. Being sureties, they had 
the right to pay the note, after it fell 
due, for their own safety and protec- 
tion, and upon such payment they 
were, by operation of law, immediate- 
ly entitled to be subrogated to the 
securities held by How, and among 
other things, to the How mortgage, 
and to Mayo’s obligation to pay it.” 
Conner v. How, 29 N.W. 314, 316, 35 
Minn. 518. 


9. See Electric City Brick Co. v. 
Hagler, 149 S.E. 126, 168 Ga. 886 (ap- 
parently regarding a statute provid- 
ing for subrogation of only sureties 
and indorsers as excluding subroga- 
tion of guarantors, but holding that 
the particular contract involved was 
one of suretyship so that subrogation 
could be allowed). 


10. Ricker v. Ricker, 143 N.E. 539, 
248 Mass. 549; Fitcher v. Griffiths, 
103 N.E. 471, 216 Mass. 174; Minton 


+ 


[§§ 49-51 


tuitous sureties;!1 but the fact that the surety has 
been paid for assuming the risk seems to have been 
a material underlying factor which has caused some 
courts to refuse subrogation where the rights of 
innocent third persons are likely to suffer if sub- 
rogation is granted.‘ 


[§ 51] (3) Time of Accrual. 
where!* a surety must generally have paid the debt 
before he can proceed to enforce a right of subroga- 
tion, and apparently for the purpose of determining 


As shown else- 


v. Sutton, 135 A. 693, 100 N.J.Eq. 403 
[aff 139 A. 600, 102 N.J.Eq. 61]. 


ll. U.S.—In re Dutcher, 213 F. 
908. 


Ark.—American Bank & Trust Co. 
v. Langston, 22 S.W.(2d) 381, 180 
Ark. 648. is 


Ky.—Lewis’ Adm’r v. United States 
Fidelity & Guaranty Co., 138 S.W. 
305, 144 Ky. 425, Ann.Cas.1913A 564. 


Minn.—United States Fidelity & 
Guaranty Co. v. Rathbun, 199 N.W. 
561, 160 Minn. 176; National Surety 
Co. v. Berggren, 148 N.W. 55, 126 
Minn. 188. 


Neb.—State v. Kilgore State Bank, 
201 N.W. 901, 112 Neb. 856. 


N.D.—Gilbertson v. Northern Trust 
oe eee N.W. 42, 53 N.D. 502, 42 A.L. 
. 1353. 


Ohio.—Seward v. National Surety 
Co., 165 N.E. 537, 120 OhioSt. 47 [aff 
(App.) 165 N.E. 588]; State v. Schles- 
inger, 151 N.E. 177, 114 OhioSt. 323, 
45 A.L.R. 371. 


Or.—Fidelity & Deposit Co. of 
Maryland v. State Bank of Portland, 
242 P. 823, 117 Or. 1; Wasco County 
v. New England Equitable Ins. Co., 
172 P. 126, 88 Or. 465, L.R.A.1918D 
732, Ann.Cas.1918E 656. 


Tenn.—Maryland Casualty Co. v, 
McConnell, 257 S.W. 410, 148 Tenn. 
656; United States Fidelity & Guar- 
anty Co. v. People’s Bank, 157 S.W. 
414, 127 Tenn. 720. 


Tex.—United States Fidelity & 
Guaranty Co. v. Adoue & Lobit, 137 
S.W. 648, 104 Tex. 379, 37 L.R.A.N.S, 
409, Ann.Cas.1914B 667 [rev (Civ. 
App.) 128 S.W. 636, 1388 S.W. 383, 104 
Tex. 379, 37 L.R.A.N.S. 409, Ann.Cas. 
1914B 667]. 


{a] Reason for rule—‘“‘A court 
of equity grants the right of subro- 
gation because the surety has paid 
the debt of the principal, and the 
right of subrogation is not dependent 
upon whether the surety was or was 
not paid to sign the bond. It is 
enough that the surety was obliged 
to pay and did pay the debt.”” Wasco 
County v. New England Equitable 
Ins. Co., 172 P. 126, 128, 88 Or. 465, 
L.R.A.1918D 732, Ann.Cas.1918E 656. 


_12. American Bonding Co. of Bal- 
timore v. State Savings Bank, 133 P. 
367, 47 Mont. 332, 46 L.R.A.N.S, 557: 
South Philadelphia State Bank v, Na- 
tional Surety Co., 135 A. 748, 288 Pa. 
300; Western Surety Co. v. Walter, 
182 N.W. 635, 44 S.D. ‘312,24 ATR: 
1519; National Surety Co. v. Morris 
241 P. 1063, 34. Wyo. 134, 42 ALR’ 
1290. And see Love v. North Ameri- 
can Co., 229 F. 103, 108, 143 C.C.A. 379 
(“We are aware that, when a surety 
company signs a bond for an inde- 
pendent consideration, it will not be 
subrogated, when subrogation would 
prejudice the rights of persons hav. 
ing independent equities’’), 


13. See infra § 52. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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14. Leach v. Commercial Sav. Bank 
of Des Moines, 213 N.W. 517, 205 Iowa 
1154; Andrew v. U. S. Bank of Des 
Moines, 213 N.W. 531, 205 Iowa 883. 
See Bauer v. Gray, 18 Mo.App. 164, 
170 (where it was said that the right 
of the surety to be subrogated ac- 
erues concurrently with his right of 
action at law against the principal, 
whenever the surety pays the debt 
of the latter). - 


15. U.S.—Henningsen v. U. S. 
Fidelity, etc., Co., 28 S.Ct. 389, 208 
U.S. 404, 52 C.C.A. 547 [aff 143 F. 810, 
74 C.C.A, 484]; Prairie State National 
Bank v. United States, 17 S.Ct. 142, 
164 U.S. 227, 41 L.Ed. 412; Claivorne 
Parish School Board v. Fidelity & De- 
posit Co. of Maryland, 40 F.(2d) 577 
{aff 11 F.(2d) 404, and 85 F.(2d) 
376]; Southern Surety Co. v. J. R. 
Holden Land & Lumber Co., 14 F.(2d) 
411; U. S. Fidelity & Guaranty Co. 
v. City of Bristow, 4 F.(2d) 810; First 
Nat. Bank v. Philadelphia City Trust, 
ete:., Co., 114 F. 529, 52°C.C.A. 313. 


Colo.—Dunean vy. Guillet, 161 P. 
299, 62 Colo. 220. 


Fla.—Union Indemnity Co. v. City 
of New Smyrna, 130 So. 453. 


Ind.—Peirce v. Higgins, 
178. 


Ky.—Barker v. Illinois Surety Co., 
184 S.W. 377, 169 Ky. 441; Burk v. 
Chrisman, 3 B. Mon. 50. 


Mass.—American Surety Co. of 
New York v. Vinton, 112 N.H. 954, 224 
Mass. 337; Labbe v. Bernard, 82 N.}H. 
688, 196 Mass. 551, 14 L.R.A.N.S. 457. 


Mich.—Fidelity & Casualty Co. of 
New York v. Livingston, 208 N.W. 
446, 234 Mich. 375. 


Minn.—Barrett Bros. Co. v. St. 
Louis County, 206 N.W. 49, 165 Minn. 
158; Benson v. Saffert-Gugisberg Ce- 
ment Const. Co., 201 N.W. 424, 161 
Minn. 269; National Surety Co. ‘v. 
Berggren, 148 N.W. 55, 126 Minn. 188; 
McArthur v. Martin, 23 Minn. 74. See 
also United States Fidelity & Guaran- 
ty Co, v. Rathbun, 199 N.W. 561, 160 
Minn. 176 (holding that  surety’s 
right could not be impaired by stat- 
ute passed subsequent to contract of 
suretyship). 

Miss.—Davis Co. v. D’Lo Guaranty 
Bank, 133 So. 219; Canton Exchange 
Bank v. Yazoo County, 109 So. 1, 144 
Miss. 579. ti 

Mo.—Schell City Bank v. Reed, 54 
Mo.App. 94. 

N.Y.—Laski v. State, 217 N.Y.S. 48, 
217 App.Div. 420 [aff 212 N.Y.S. 675, 
126 Misc. 360]; Green v. Milbank, 3 
Abb.N.Cas. 138. 

Or.—Wasco County v. New England 


Equitable Ins. Co., 172 P. 126, 88 Or. 
465, L.R.A.1918D 732, Ann.Cas.1918E 
656. 

s.c.—Sumter Trust Co. v. Sumter 
County, 134 S.E. 209, 136 S.C. 15. 


Tex.—First Nat. Bank v,. O’Neil 


101 Ind. 


the rights to which the surety can be subrogated 
his right is not regarded as accruing until the time 
of payment;'* but, at least, for the purpose of 
determining the superiority of the surety’s rights 
over those of the principal, or creditor, and those 
claiming under them, a surety’s equity, or potential 
right to subrogation, is generally regarded, either 
as relating back to, or having its inception at, the 
time when the contract of suretyship is entered 
The purpose of this doctrine of relation 
back is simply to do justice to the surety, and it 
will not be applied to give the surety rights the 
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Engineering Co., (Commn.App.) 222 
S.W. 1091. [rev 176 S.w. 74], 


[a] Creation and continuance of 
right.—‘‘The Ssurety’s right to subro- 
gation comes into existence with his 
contract; his rights flow from that 
contract and accrue when it is execut- 
ed. His own acts may impair them; 
the acts of others can not. © These 
rights continue in undiminished vigor 
from their inception until the termi- 
nation of his liability.” Peirce v. 
Higgins, 101 Ind. 178, 180. 


Surety as creditor of principal from 
date of payment or from date of con- 
tract of suretyship see Principal and 
Surety § 394. 


Surety’s interest in preservation 
and collection of collateral see Prin- 
cipal and Surety § 381. 


16. Gilbertson v. Northern Trust 
Co., 207 N.W. 42, 538 N.D. 502, 42 A. 
EER.ci353. . 


{a] Not applied to give surety 
preferential set-off.—Where a surety 
who has executed a bond to secure 
deposits with a depositary has also 
executed a bond for the fidelity of an 
employee of the depositary, which 
bond is breached by the employee’s 
embezzlements before the insolvency 
of the depositary, and after the in- 
solvency the surety is compelled to 
make payment under the _ deposi- 
tary bond, the surety cannot, to 
defeat liability to the depositary’s 
receiver on the fidelity bond, set-off 
the payment on the depositary bond 
on the ground that his subrogation re- 
lated back before the time of the in- 
solvency so that his claim was in 
existence at that time, for such an 
application of the doctrine of relation 
back would be to permit the surety 
to acquire a preference which the 
depositor did not have, because the 
depositor would have got only a pro 
rata share of the amount due on the 


fidelity bond and not the entire 
amount. Gilbertson v. Northern 
Trust Co., 207 N.W. 42, 46, 53 N.D. 


502, 42 A.L.R. 1353 (“The purpose of 
such relation (back of subrogation), 
however, is to do justice between 
principal and surety; to give to the 
surety, who discharges the principal’s 
obligation, any rights and remedies 
which the obligee had as against the 
principal during the time that the 
surety contract was in existence. 
But this theory of relation cannot be 
invoked to do injustice as against 
third parties. It cannot be resorted 
to to give to the surety rights which 
the obligee itself never had’’). 


17. Gilbertson vy. Northern Trust 
Co., supra. 


18. Necessity for assignment from 
creditor see infra § 60. 


Necessity for, and sufficiency of, 
payment generally see supra §§ 28- 
30. 


Payment by parties to bills and 
notes see supra § 43. 
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creditor never possessed,1* or so as to result in 
injustice to third persons.17 


[§ 52] (4) Matters Essential to Creation or Ex- 
istence of Right'’—(a) Necessity for, and Sufficien- ° 
cy of, Payment—aa. In General. 
avoid cireuity of action and a multiplicity of suits, 
will often render a decree to protect the surety’s 
right of subrogation, even before he has paid the 
debt,*® the rule, as generally stated, is that a surety 
or guarantor is not entitled to be subrogated to the. 
securities and rights of the creditor until he has 
paid the debt for which he is surety,?° or has at least 


While equity, to 


19. U.S—New Amsterdam Cas- 
ualty Co. v. Astoria, 256 F. 560. 


ee a ee v. Walton, 35 Ga. 


Ill.—Moore v. Topliff, 107 Ill. 241. 


Towa.—Bankers’ Surety Co. v. Lin- 
der, 137 N.W. 496, 156 Iowa 486; Man- 
ning v. Ferguson, 72 N.W...762, 103 
Iowa 561. 


Ky.—Lusk v. Hopper, 3 Bush 179. 


_ Mass.—Harmon vy. Weston, 102 N. 
E. 470, 215 Mass. 242. 


Va.—Baugh & Sons Co, v. Black, 90 
S.E. 607, 120 Va. 12. 


And see Bunting v. Ricks, 22 N.C. 
130, 32 Am.D. 699 (holding that the 
sureties of an insolvent clerk of 
court, on a breach of trust by their 
principal, will, in equity, be entitled 
to all the remedies and securities that 
were in the power of the cestui que 
trusts, or creditors, against one who 
codperated in the breach of trust, 
even before they have paid the cestui 
que trusts or creditors). 


[a] Protection by decree.—Equity 
will, by proper decree, protect a sure- 
ty who is asked to pay the debt. 
Bankers’ Surety Co. v. Linder, 137 N. 
W. 496, 156 Iowa 486, : 


[b] Injunction to prevent removal 
of property.—Where an_ insolvent 
principal sells property after the ren- 
dition of a judgment against him, an 
injunction against the purchaser, who 
is about to remove the property from 
the county, may properly be granted 
at the instance of the surety, al- 
though he has not paid the debt. An- 
derson v. Walton, 35 Ga. 202. 


Right to have securities and other 
property of principal first applied see 
Principal and Surety § 379. 


20. Ark.—Talley v. State, 
W. 330,'121 Ark. 4. 


Ill.— Elgin Nat. Bank v. Goecke, 129 
N.E. 149, 295 Ill. 403 [aff 213 Til.App. 
559]; Conwell v. McCowan, 53. Ill. 
363; Steingrebe v. French Mirror, 
ete., Beveling Co., 83 Ill.App. 587. 


Ind.—Johnson v. Amana Lodge No. 
82 Oe Oo BY, 92" Inds 1503" Miami 
County Bank vy. State, 112 N.E. 40, 
61 Ind.App. '!360; American Fidelity 
Co. of Montpelier, Vt., v. East Ohio 
Sewer Pipe Co., 101 N.E. 671, 53 Ind. 
App. 335. 


Ky.-——Doom vy. Brown, 188 S.W. 475, 
171 Ky. 469; Glass v. Pullen, 6 Bush 
346; Rice v. Downing, 12 B.Mon. 
44; Owsley v. Cook, 1 Ky,.Op. 518. 


La.—Guaranty Bank & Trust Co. v. 
Canal Land & Live Stock Co., 108 So. 
472, 161 La. 253; Grieff v. The D. S, 
Stacy, 12 La.Ann. 8. 


Md.—Maryland Trust Co. v. Poffen- 


180 S. 


berger, 144 A. 249, 156 Md. 200; 62 
A.L.R. 546. 

Mich.—Smith v. Austin, 11 Mich, 
34. 


Minn.—Lumberman’s Ins. Co. v. 
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secured the payment of the same.?!_ Payment must 
be of the particular debt in connection with which 
the right to which subrogation is claimed exists,?* 
and must be made on the debt of the principal for 
which the surety was bound, and not in discharge 
of some debt which is primarily the surety’s own.?* 


Medium of payment. It is not essential that pay- 
whatever the creditor accepts 
in satisfaction will operate as payment.** 


ment be in money; 


Necessity of personal and direct payment. Where 
a surety furnishes money to his principal, to be 


Sprague, 60. N.W. 1101, 59 Minn. 208. 
Miss.—Lee v. Griffin, 31 Miss. 632. 


Mo.—Henry v. Safford, 241 S.W. 
951, 211 Mo.App. 308. 
Neb.»~-See Lichty v. Moore, 56 N. 


W. 965, 38 Neb. 269. 
N.Y.—American Surety Co. of New 


York v. Palmer, 147 N.E. 359, 240 
NOY. 63. 
N.C.—Everett v. Staton, 134 S.E. 


492, 192 N.C. 216; Booe v. Wilson, 46 
N.C. 182. 


Ohio.—Connor v. Stewart, 2 Ohio 
S.&C.P. 466, 7 OhioN.P. 167. 


Pa.—Kemmerer’s Appeal, 17 A. 420, 
802, 125 Pa. 283; Pennsylvania Bank 
v. Potius, 10 Watts 148; Hexter v. 
Kessler, 2 Leg.Rec. 380. 


R.I.—Church v. Petitioner, 
S4,. 16 Ril, 281, 


Tenn.—Gilliam v. Esselman, 5 
Sneed 86; Delaney v. Tipton, 3 Hayw. 
14, 


14 AY 


Vt.—Hall vy. Windsor Sav. Bank, 
T20 (A. 582, 12.4 1A. 5:93,.97% Vt.125:; 


Wis.—O’Neill v. Russell, 212 N.W. 
278, 192 Wis. 141; Defiance Mach. 
geeks yv. Gill, 175 N.W. 940, 170 Wis. 

q. 


Eng.—Evart v. Latta, 4 Macq. 983; 
Ex p. Rushforth, 10 Ves.Jr. 409, 32 
Reprint 903. 


[a] Reason for rule.—Until pay- 
ment is made the surety is regarded 
as in default to the creditor. Lusk 
v. Hopper, 3 Bush (Ky.) 179. 


[b] Mllustrations.—(1) Before he 
has paid the debt the surety has no 
right to file a bill to foreclose a mort- 
gage which has been given the credi- 
tor as security, for, until payment of 
the debt, the surety has no right of 
subrogation. Conwell v. McCowan, 
53 Ill. 363. (2) Surety oh appeal 
bond cannot, before he has paid the 
judgment, be subrogated to plaintiff's 
rights against the sheriff because of 
his) negligence in losing property 
seized under execution on the judg- 
ment. Grieff v. The D. S. Stacy, 12 
La.Ann. 8. (3) Surety of administra- 
tor which had not satisfied the de- 
mand of the estate for funds for 
which the administrator failed to ac- 
count could not enforce the equitable 
right of subrogation. Miami County 
Bank y. State, 112 N.E. 40, 61 Ind.App. 
360. (4) Sureties of a county de- 
positary who, on its insolvency, did 
not reimburse the county could not 
ask subrogation to'the county’s statu- 
tory rights against the stockholders, 
Talley v. State, 180 S.W. 830, 121 Ark. 
4. 


[ce] Liability to pay is not suffi- 
cient. Maryland Trust Co. v. Poffen- 
berger, 144 A. 249, 156 Md. 200, 62 
A.L.R. 546; American Surety Co. of 
New York v. Palmer, 147 N.E. 359, 
240 N.Y. 63. 
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person.?° 


[d] Surety is not obliged to pay 
subsequent (1) or other debts of the 
principal. Forbes v. Jackson, 19 Ch. 
D. (615; ‘Ini re. Kirkwood; L.Re -1) ir. 
108; In re Jeffery, 20 Wkly.Rep. 857; 
In re Hamilton Trusts, 10 Man. 573. 
(2) Surety’s rights as affected by 
creation of other and subsequent 
debts see infra § 62. 


{e] Accrued interest must be paid. 
Lumbermen’s Ins. Co. v. Sprague, 60 
N.W. 1101, 59 Minn. 208. 


21. Lee v. Griffin, 31 Miss. 632. 


22. Baskett v. Rudy, 217 S.W. 112, 
186 Ky. 208. 


[a] Iustration.—Sureties who 
paid debt of deceased husband whose 
estate is insolvent cannot primarily 
be subrogated to lien of company, 
whose loan, evidenced by note and 
mortgage signed by husband and his 
wife, also deceased, has been paid out 
of husband’s estate. Baskett v. Rudy, 
217 S.W. 112, 186 Ky. 208. 


Subrogation to securities for other 
debts see infra § 64. t 


23. Turner v. Teague, 73 Ala. 554. 


[a] Purchase of principal’s prop- 
erty at execution sale.—Where a 
judgment against principal and sure- 
ty is enforced against the property 
of the principal and the surety pur- 
chases the property at execution sale 
paying a sufficient amount to dis- 
charge the judgment, the payment is 
not one on the debt of the principal, 
which will entitle the surety to be 
subrogated to a lien of the creditor 
which there was no .-attempt to en- 
force, for the surety paid to discharge 
his own obligation incurred by the 
purchase of the property and the 
principal’s debt was discharged by 
the sale of his land and not by the 


Se: Turner v. Teague, 73 Ala. 
24. Knighton v. Curry, 62 Ala, 404. 


__[a] Payment by note is sufficient 
if given and accepted in satisfaction 
of the debt. Knighton v. Curry, 62 
Ala. 404. 


[b] Purchase equivalent to pay- 
ment.—Surety on defendant’s rede- 
livery bond in attachment, who pur- 
chases judgment against defendant, 
is in same position as if it paid judg- 
ment. Bosworth v. Garwood, 246 P. 
555, 79: Colo, 392. 


25. Zuellig v. Hemerlie, 53 N.E. 
447, 60 OhioSt. 27, 71 Am.S.R. 707; 
ape v. Hatcher, 1 Rand. (22 Va.) 


26. U.S. Fidelity & Guaranty Co. 
v. McClintock, 26 F.(2d) 944 [mod 
28 F.(2d) 1015]; Lyth v. Green, 47 


N.Y.S.. 478, 21 App.Div. 300; Capehart 
v. Mhoon, 58 N.C. 178. But see Daw- 
son v. Lee, 83 Ky. 49, 6 Ky.L. 413 
(holding that one not in fact bound 
who pays the debt stands in no better 
position than a stranger, although he 
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applied on the debt of the principal, and the money 
is thus applied by the principal, the surety 1s as 
fully entitled to be subrogated to any securities 
held by the ereditor as if he had paid the debt in 


[§ 53] bb. Necessity That Payment Be under 
Compulsion. Although one who pays a debt under 
the mistaken belief that he is bound as surety will 
be entitled to subrogation,?*® a surety who volun- 
tarily pays a debt for which he is not legally lable 
is not entitled to subrogation, for he occupies no 
better position than a stranger or volunteer.** Pay- 


bona fide believed himself bound; de- 
cided, however, under a statute ex- 
pressly declaring how a surety could 
be bound, the provisions of which 
were not followed). 


Effect of payment under a mistake 
as to legal obligation generally see 
supra § 27. 


[a] Thus (1) sureties on a county 
treasurer’s bond, who paid the de- 
ficiency on insolvency of depositary 
on the county commissioner’s repre- 
sentations that the treasurer violated 
duties were not volunteers, even 
though such representations were er- 
roneous. U. S. Fidelity & Guaranty 
Co. v. McClintock, 26 F.(2d) 944 [mod 
28 F.(2d) 1015]. (2) A surety on a 
contractor’s bond who, at the request 
of the principal, and in reliance on 
his supposed liability under the bond, 
pays out money, is entitled to be sub- 
rogated in the place of the creditors 
as against the principal, although the 
ereditors had no right of action 
against such surety. Lyth v. Green, 
47 N.Y.S. 478, 21 App.Div. 300. 


27. Ark.—American Bank & Trust 
Co. v. Langston, 22 S.W.(2d). 381, 180 


Ark, 643; Briscol v. American South- 
ern Trust Co., 4 S.W.(2d) 912, 176 
Ark. 401. 


Cal.—Schlitz v. Thomas, 216 P. 51, 
61 Cal.App. 635. 


Ga.—McWhorter v. Bank of Menlo, 
129 S.E. 433, 160 Ga. 894. 


Iowa.—Ottumwa Boiler Works v. 
M. J. O’Meara & Son, 218 N.W. 920, 
206 Iowa 577. 


Ky.—Dawson v. Lee, 83 Ky. 49, 6 
Ky.L. 413; Kimble v. Cummins, 3 
Mete. 327. 


Miss.—Seelbinder vs American 
Surety Co., 119 So. 357, 155 Miss. 21. 


Mo.—Dunn vy. Missouri Pac. R. Co., 
45 Mo.App. 29. 


Ohio.—Shillito Co. v. Henderson- 
Achert Lith. Co., 9 OhioS.&C.P. 7, 6 
OhioN.P. 25. 


Pa.—Fink v. Mahaffy, 8 Watts 384; 
Hexter v. Kessler, 2 Leg.Rec. 380. 


Voluntary payment as not entitling 
bbe payer to subrogation see supra § 


{a] Illustrations.—(1) A surety 
paying, when not liable, cannot sub- 
ject lands sold by the principal to a 
third person, although a lien may 
have existed on the land for a debt. 
Dawson v. Lee, 838 Ky. 49, 6 Ky.L. 
413. (2) A surety, completing a con- 
tract, paying a contractor’s notes for 
repairs furnished the contractor, was 
not subrogated. Ottumwa _ Boiler 
Works v. M. J. O’Meara & Son, 218 N. 
W. 920, 206 Iowa 577. (3) Sewer con- 
tractor’s surety, paying material and 
labor claims not required to be paid 
by it under its bond, could not recover 
amounts from fund retained by sewer 
district. American Bank & Trust Co. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


x 


im 


E 


§§ 53-54] 


ment is, of course, involuntary and entitles the sure- 
ty to subrogation where it comes as the result of 
legal proceedings against him;?8 but it is not es- 
sential that the surety wait until after suit and judg- 
ment,?® for as soon as he becomes chargeable for 
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performance by the principal, he may insure a 


prompt prosecution by immediately discharging the 
obligation and becoming by subrogation entitled to 
all the remedies possessed by the creditor,?° and the 
surety may even be entitled to subrogation, by rea- 
son of payment made before maturity,*! but in such 
ease his right thereto is not enforceable until the 


debt has matured.®2 


Payment after levy on sufficient of principal’s 
property. The levy of execution on sufficient prop- 
erty of the principal to pay the judgment does not 


v. Langston, 22 S.W.(2d) 381, 180 


Ark. 643. 


[b] In Alabama, where a bond 
made in accordance with: the statu- 
tory provisions has the force of a 
judgment, the surety on a bond, not 
executed according to the statute and 


therefore not having the force of a’ 


judgment, who voluntarily discharg- 
es the apparent liability on the bond, 
has no equity of subrogation for his 
relief. Halsey v. Murray, 20 So. 575, 
112 Ala. 185. 


28. Ezzard v. Bell, 28 S.E. 28, 100 


Ga. 150; Ford v. Jones, 192 S.W. 28, 
174 Ky. 252; In re Hamititon Trusts, 
10 Man. 573. 


[a] Thus payment by a surety to 
save his own property from execution 
is not voluntary so as to defeat sub- 
rogation. Ford v. Jones, 192 S.W. 28, 
174 Ky. 252. 


[b] Surety whose property has 
been sold by legal process to satisfy 
the creditor’s claim stands in no bet- 
ter position as to being subrogated to 
the right of the creditor than one 
who has paid the debt. Hutcheson v. 
Reash, 15 Pa.Super. 96. 


29. Singleton v. United States 
Fidelity & Guaranty Co., 70 So. 169, 
195 Ala. 506. 


30. Barnes v. Crandell, 11 La.Ann. 


119; Sasscer v. Young, 6 Gill&J. 
(Md.) 243; Whitridge v. Durkee, 2 
Md.Ch. 442. 


fa] Thus (1) a surety may pur- 
chase the debt for which he is bound, 
and take an assignment thereof and 
of a mortgage by which it is secured, 
and maintain an action’ thereon 
against the principal. Wilkerson v. 
Tichenor, 62 S.W. 870, 23 Ky.L. 244. 
(2) Where a surety for a decedent is 
compelled to pay a claim while pend- 
ing against the estate of his princi- 
pal, he may take an assignment of 
the claim, and proceed thereon in 
the name of the original claimant, or 
may be substituted and proceed in 
his own name. Harman v. Harman, 
87 N.W. 177, 62 Neb. 452. (3) A 


“ surety for a debt after he becomes 


chargeable is at liberty, if he thinks 
the creditor not sufficiently energetic, 
to pay the debt and become subrogat- 
ed to the creditor’s rights therein. 
Barnes v. Crandell, 11 La.Ann. 119. 


[b] Surety on error or appeal 
bond may, at any time after affirm- 
ance, pay the judgment and become 
subrogated to all the rights of the 
ereditor at the time of such payment. 
Black v. Epperson, 40 Tex. 162. 


[c] Payment because of surety- 
ship obligation.—A surety, in dis- 
charging principal's obligation for 
performance of which the surety is 
bound, under hés obligation of surety- 
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divest a surety of the judgment debtor of all interest 
in the judgment, so as to render his subsequent pay- 
ment of the judgment a voluntary payment, and to 
deprive him of all recourse against the sheriff for 
the latter’s wrongful release of the levy.** 


Payment after running of limitations in favor of 
surety. If the surety pays the debt after it is barred 
as to him by the statute of limitations, he is a vol- 
unteer, and not entitled to subrogation.?4 


[§ 54] cc. Part Payment. To prevent impairment 
of the creditor’s superior right to the possession and 


benefit of all securities and rights attaching to the 


ship, is not a “volunteer.” Southern 
Surety Co. v. Merchants’ & Farmers’ 
Bank of Avilla, (Ind.App.) 159 N.E. 
3, 161 N.E. 842; Gregory v. Arms, 96 
N.E. 196, 48 Ind.App. 562. 


31. Wiggin v. Flower, 5 Rob. (La.) 
406. But see Briscol v. American 
Southern Trust Co., 4 S.W.(2d) 912, 
176 Ark. 401 (holding bank not au- 
thorized to deliver collateral to broth- 
er of deceased maker of matured note 
who gave extension note and then 
paid original note before maturity of 
extension note). 


[a] Beason for rule.—The rights 
of a surety when subrogated, whether 
payment is made before or after his 
obligation, become absolute, result 
from his original contract, and are 
restrained by it. Coons v. Graham, 
12 Rob. (La.) 206; Wiggin v. Flower, 


| 5 Rob. (La.) 406. 


32. Felton v. Bissel, 25 Minn. 15. 


33. Murray v. Meade, 32 P. 780, 5 
Wash. 693. 


34. Weber Implement & Automo- 
bile Co; v.(Dubach, 295° Pe 1979, 132 
Kan. 309. 


35. U.S.—Pou v. South Carolina 
Warehousing Corporation, 27 F.(2d) 
418; U.S. Fidelity & Guaranty Co. v. 
McClintock, 26 F.(2d) 944 [mod 28 
F.(2d) 1015]; Maryland Casualty Co. 
v. Charleston Lead Works, 24 F.(2d) 
836; Maryland Casualty Co. v. Fouts, 
11 F.(2d) 71, 46 A.L.R. 852; Fidelity 
& Deposit Co. of Maryland v. Hay, 
9 F.(2d) 749 [cert den 46 S.Ct. 474, 
271 U.S. 668, 70 L.Ed. 1139]; National 
Surety Co. v. Salt Lake County, 5 F. 
(2d) 34 [cert den 46 S.Ct. 103, 269 U.S. 
578, 70 L.Ed. 421]; Pennsylvania Co. 
for Ins. on Lives and Granting An- 
nuities v. Philadelphia Co., 266 F. 1; 
New Amsterdam Casualty Co. v. As- 
toria, 256 F. 560; United States Fidel- 
ity & Guaranty Co. v. Union Bank & 
Trust Co., 228 F. 448, 143 C.C.A.. 30; 
Columbia Finance, etc., Co. v. Ken- 
tucky Union R.Co., 60 F. 794, 9 C.C.A. 
264. 


Ark.—Richeson v. National Bank of 
Mena, 132 S.W. 913, 96 Ark. 594; Fay- 
etteville Bank v. Lorwein, 88 S.W. 
919, 76 Ark. 245; Schoonover v. Allen, 
40 Ark. 132; McConnell v. Beattie, 34 
Arks, lt 3: 


Conn.—Stamford Bank v. Benedict, 
15 Conn. 437. 


Ga.—Bridges v. Nicholson, 20 Ga. 
90; Fender v. Fender, 117 S.H. 676, 
30 Ga.App. 319. 


Ill. Conwell v. McCowan, 53 Ill. 
363; Darst v. Bates, 51 Ill. 439; State 
Bank of Rock Island v. Bryan, 186 
Ill.App. 207 [aff 108 N.E. 1004, 268 
Ill. 151]; Loeb v. Fleming, 15 I1l.App. 
503. 


debt until it is paid in full, it is generally held that, - 
in order for the surety to have subrogation, the 
debt must be fully paid;*® and although the surety 


Ind.—Opp v. Ward, 24 N.E. 974, 125 
Ind, 241, 217 Am.S-3Ri 22082 "Venti, 
Voss, 74 Ind. 565; Covey v. Neff, 63 
anes 391; Zook v..Clemmer, 44 Ind. 


Iowa.—Keokuk y. Love, 
119. 


Kan.—Blitz v. Metzger, 241 P. 259, 
119 Kan. 760, 245 P. 161, 120 Kan. 555; 
Bartholomew v. Salina First Nat. 
Bank, 47 P. 519, 57 Kan. 594. 


Ky.—McClure v. King, 104 S.W. 711, 
126 Ky. 675, 31 Ky.L. 1085; Rice v. 
Downing, 12 B.Mon. 44; Willingham 
v. Ohio Valley Banking, etc., Co., 56 S. 
W. 706, 57 S.W. 467, 22 Ky.L. 158. 


La.—Grieff v. The D. S. Stacy, 12 
La.Ann. 8. 


Md.—Com. v. Chesapeake, ete., 
Canal Co., 32 Md, 501; Swan v. Pat- 
terson, 7 Md. 164; Hollingsworth vy. 
Floyd, 2 Harr.&G. 87; Neptune Ins. 
Co. v. Dorsey, 3 Md.Ch. 334. 


Mass.—Westinghouse Electric & 
Mfg. Co. v. Fidelity & Deposit Co. of 
Maryland, 146 N.B. 711, 251 Mass. 
418; Wilcox vy. Fairhaven Bank, 7 
Allen 270. 


Teer Santee, v. Leggett, 48 Miss. 


Mo.—Fisher v. Columbia _ Bldg., 
etc., Assoc., 59 Mo.App. 430; Ames v. 
Huse, 55 Mo.App. 422. 


N.H.—Gannett v. Blodgett, 
2 50: 


N.J.—Freehold Nat. Banking Co. v. 
Brick, 37 N.J.Law 307; Coe v. New 
Jersey Midland R. Co., 31 N.J.Eq. 
105 [mod 34 N.J.Eq. 266]; New Jer- 
sey Midland R. Co. v. Wortendyke, 
27 N.J.Eq. 658. 


N.C.—Robinson Mfg. Co. v. Blay- 
lock, 135 S.E. 136, 192 N.C. 407. Com- 
pare Thompson v. Humphrey, 83 N.C. 
416 (holding that, where a surety on 
the bond of a deceased guardian, hav- 
ing paid the amount recovered by a 
ward in a suit on such bond, sued to be 
subrogated to the claim of the guard- 
ian against the person to whom the 
guardian loaned the money, although 
plaintiff at this stage of the case was 
not entitled to have the debt assigned 
to him, it not appearing that the oth- 
er wards of the deceased guardian had 
been paid in full, he was entitled to 
have the money paid into court, to 
await final adjustment of the rights 
of the several parties). 


Pa.—Musgrave v. Dickson, 33 A. 
M05; 172 Paz 629, 51 Am SRIA6> sot: 
re Brough, 71 Pa. 460; Hoover v. Ep- 
ler, 52 Pa. 522; Coates’s Appeal, 7 
Watts&S. 99; Pennsylvania Bank 
v. Potius, 10 Watts 148; Kyner v. 
Kyner, 6 Watts 221. But see Burns 
v. Huntington Bank, 1 Penr.&W. 395 
(holding surety to stay execution who 
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has paid the entire amount for which he is liable, | rights which are held to enforce payment of other 


he is not entitled to be subrogated to securities or 


paid one half the debt entitled to an 
assignment of the judgment). 


Philippine—Somes v. Molina, 
Philippine 133. 


R.I.—Church, Petitioners, 14 A. 874, 
Gy Revol. 


Tenn.—Knaffl v. Knoxville Banking 
& Trust Co., 182 S.W. 232, 133 Tenn. 
655, Ann.Cas.1917C 1181; Harlan v. 
Sweeny, 1 Lea 682; Gilliam v. Essel- 
man, 5 Sneed 86, 


Tex.—Beville v. Boyd, 41 S.W. 670, 
16 Tex.Civ.App. 491. 


Vt.—Field v. Hamilton, 45 Vt. 35. 


‘Va.—Barton v. Brent, 13 S.H. 29, 
87 Va. 385. 


Wash.—Maryland Casualty Co. v. 
Grays Harbor County, 293 P. 441, 159 
Wash, 356, 


_W.Va.—Brown v. Thompson, 128 S. 
E, 309, 99 W.Va. 56. 


[a] Creditor’s rights must he en- 
tirely divested before another can be 
substituted by mere operation of law 
in his place as respects those rights, 
So as to have them vest in him. Gan- 
nett v. Blodgett, 39 N.H. 150 [quot 
and foll Magee v. Leggett, 48 Miss. 
139]. 


15 


[b] Surety who has paid part of 
amount due on fieri facias had no 
right to control it, so as to reimburse 
himself, and his rights were second- 
ary to those of the holder of the fieri 
facias, although a transferee who had 
bought property from the principal 
debtor had purchased the fieri facias 
to protect such property. Cherry v. 
Singleton, 66 Ga. 206. 


{c] Pro tanto assignment or sub- 
rogation not allowed for partial pay- 
ment.—(1) A surety can, neither at 
jaw nor in equity, call for an assign- 
ment of the claim against his princi- 
pal, or be clothed by mere operation 
of law, and on principles of equity, 
with the rights of an assignee of 
such claim, unless the entire debt of 
the creditor has been paid, and pro 


tanto assignment or subrogation will' 


not be allowed. Shelby v. Shelby, 9 
Ky.Op. 722; Neptune Ins. Co. v. Dor- 
sey, 3 Md.Ch. 334; Gannett v. Blod- 
gett, 39 N.H.150. (2) Where a surety 
pays part of a judgment against his 
principal and himself, such partial 
payment does not operate aS an as- 
signment to the surety pro tanto, so 
as to enable him to exercise any con- 
trol over the judgment or execution 
(McKnew v. Duvall, 45 Md. 501), (3) 
and a surety’s settlement by payment 
of part of a judgment does not oper- 
ate as an assignment of the judgment 
against defendant, so as to authorize 
the surety to recover the whole 
amount of such judgment (McDermott 
v. Mitchell, 53 Cal. 616). (4) But 
upon partial payment the surety may 
acquire an inchoate equitable lien or 
interest which is subordinate to the 
rights of the creditor. Grove v. Brein, 
1 Md. 438; Grubbs v. Wysors, 32 
Gratt. (73 Va.) 127; Gedye v. Matson, 
25 Beav. 310, 53 Reprint 655; Good- 
win v. Gray, 22 Wkly.Rep. 312. 


[d] Bule applied: (1) To payment 
of interest on debt. James v. Day, 
37 Iowa 164; Northwestern Fire & 
Marine Ins. Co. v, Pollard, 238 P. 594, 
74 Mont. 142. (2) To guarantor. of 
corporate obligations. Pou v. South 
Carolina Warehousing Corporation, 
27 F.(2d) 418. (3) To guarantor of 
bonds of subsidiary companies. 
Pennsylvania Co. for Ins. on Lives 
and Granting Annuities v. Philadel- 


phia Co., 266 F. 1. (4) To a surety 
on a public contractor’s bond to pay 
materialmen and laborers, New Am- 
sterdam Casualty Co. v. City of As- 
toria, 2562. 1560, 1 Gb). Lowa surety, 
completing work ofa defaulting con- 
tractor. Maryland Casualty Co. v. 
Board of Water Com’rs of City of 
Dunkirk, N. Y., 43 F.(2d) 418; Fidelity 
& Deposit Co. of Maryland v. Hay, 9 
F.(2d) 749 [cert 46 S.Ct. 474, 271 U.S. 
663, 70 L.Ed. 1139]. 


36. U.S.—U. S. v. National Surety 
Cos: 419 S-Cbi.29 5254 US. o, (60. Ladad 
143 [rev 262 F. 62]; Mellette Farm- 
ers’ Elevator Co, v. H. Poehler Co.,: 48 
F.(2d) 430; U. S. Fidelity & Guaran- 
ty Co. v. Centropolis Bank of Kansas 
City, Mo., 17 F.(2d) 913, 918, 53 A.L. 
R. 295; Maryland Casualty Co. v. 
Fouts, 11 F.(2d) 71,46 A.E.R. 852; 
American Surety Co. of N. Y. v. Fin- 
letter, 274 F. 152 [mod sub nom. Peo- 
ples v. Peoples Bros., 254 F. 489]; 
Illinois Surety v. U. S., 226 F. 665. 


Ark.—Richeson y. National Bank 
of Mena, 132 S.W. 913, 96 Ark. 594. 


Conn.—Belcher y. Hartford Bank, 
15 Conn. 381. 


Ind.—Carithers y. Stuart, 87 Ind. 


424; Vert v. Voss, 74 Ind. 565; Zook 
v. Clemmer, 44 Ind. 15. 
Iowa.—Massie v. Mann, 17 Iowa 


131. 


Kan.—Blitz v. Metzger, 241 P. 259, 
Lhe Kan. 760, 245 BP. 161, 120 Kan. 
De 


Ky.—Willingham y. Ohio Valley 
Banking, etc., Co., 56 S.W. 706, 57 S. 
W. 467, 22 Ky.L. 158. 


La.—Bd. of Health v. Bank, etc., 
Co., 68 So. 748, 187 La. 422. 
Mass.—Westinghouse Hlectric & 


Mfg. Co. v. Fidelity & Deposit Co. of 
Maryland, 146 N.E. 711, 251 Mass. 
ferences vy. Fairhaven Bank, 7 Al- 
len 270. 0 


Mich.—Zimmerman y. Chelsea Sav. 
Bank, 125 N.W. 424, 127 N.W. 351, 
161 Mich. 691, 704. 


Minn.—London, ete., Mortg. Co. v. 
Fitzgerald, 56 N.W. 464, 55 Minn. 71. 


Miss.—Fidelity & Deposit Co. of 
Maryland v. Wilkinson County, 69 
So. 865, 109 Miss. 879. 


N.D.—Olsness y. Baird, 201 N.W. 
993,52 N.D. 1: 


Tenn.—Knaffl v. Knoxville Banking 
& Trust Co., 182 'S.W.. 232; '133 Tenn. 
655, Ann.Cas.1917C 1181; Menken v. 
Taylor, 4 Lea 445. 


Tex.—Slaughter 
App.) 170 S.W. 259. 


v. Boyce, (Civ. 


Va.—Sipe v. Taylor, 55 S.B. 542, 
106 Va. 231; Grubbs vy. Wysors, 82 
CGPabe Gam Wan ate 


Wash.—Maryland Casualty Co. v. 
Grays Harbor County, 293 P. 441, 159 
Wash, 356. 


Eng.—Hx p. Marshal, 1 Atk. 129, 
26 Reprint 85; Farebrother v. Wode- 
house, 23 Beav. 18, 53 Reprint 7. 


B.C.—Royal Bank of Canada _ v. 
Izen, 29 B.C. 547. 


[a] Illustrations.—(1) Where the 
surety on the bond of a contractor 
for public work, conditioned for pay- 
ment of claims for labor and materi- 
al, on insolvency of the contractor 
paid into court the amount of the ob- 
ligation on its bond, but the same 
was insufficient to pay material 
claims in full, it is not subrogated to 


sums which remain unpaid.*® 


While the rule as to 


the right to prove the amount so 
paid as a general claim against, the 
insolvent estate.in competition with 
the claims of the materialmen for the 
balance due them, American Sure- 
ty Co. of New York y. Finletter, 274 
F. 152 [mod sub nom. Peoples v. Peo- 
ples Bros., 254 F. 489]. (2) Where a 
surety on a bond to dissolve attach- 
ment guaranteed full payment of any 
judgment recovered against its prin- 
cipal, but limited liability to a named | 
sum, and on the principal’s bankrupt- 
cy the claim was not paid in full, the 
surety was not entitled to credit for 
the sum received from: the bankrupt 
estate on its liability as such. West- 
inghouse Electric & Mfg. Co. v. Fidel- 
ity & Deposit Co. of. Maryland, 146 
N.E. 711, 251 Mass. 418. (3) Even 
though a surety of a depositary has 
paid the amount for which he is lia- 
ble, he is not entitled to subrogation 
to the rights of the depositor against 
the depositary until the claim of the 
depositor has been paid in full. 
American Surety .Co. of New York v. 
National Bank of Barnesville, Ohio, 
17 F.(2d) 942: U.S. Fidelity & Guar- 
anty Co. v. Centropolis Bank of Kan- 
sas City, Mo., 17 F.(2d) 913, 918, 53 
A.L.R. 295; Maryland Casualty Co. v. 
Fouts, 11 F.(2d). 71, 46 A.L.R. 852; 
National Surety v. Salt Lake County, 
5 F.(2d) 34 [cert den 46 S.Ct. 103, 269 
U.S. 578, 670. Lebds 421953 Palleys= v- 
State, (Ark.) 180 S.W. 380; Board 
of Health vy. Teutonia Bank & Trust 
Co., 68 So. 748, 751, 187 La. 422 (The 
public board ‘‘stood in need of a bond 
for that part which would be lost 
unless a bond was taken; that is to 
say, for that. part not recoverable 
from the bank. The bond was given 
to supply that need’); Zimmerman v. 
Chelsea Sav. Bank, 125 N.W. 424, 127 
N.W. 351, 161 Mich. 691, 704; Fidel- 
ity & Deposit Co. of Maryland y. Wil-. 
kinson County, 69 So. 865, 870, 109 
Miss. 879 (“To permit each of these 
surety companies to be subrogated to 
the rights of the county on payment 
by it of the penalty of its bond, and 
before the remainder of the debt due 
the county has been paid, might, and 
in the event of the insolvency of one 
or more of the other companies 
would, result in the county failing to 
collect the whole of the amount due; 
it thereby putting the surety compa- 
ny making the partial payment in a 
better position than the county it- 
self”); Knaffl v. Knoxville Banking & 
Trust Co., 182 S.W. 232, 133 Tenn, 655, 
Ann.Cas.1917C 1181; Maryland Cas- 
ualty Co. v. Grays Harbor County, 293 
P. 441, 159 Wash. 856. Contra City 
of Ortonville v. Hahn, 232 N.W. 320, 
181 Minn. 271 (holding that where 
city’s deposit exceeded penalty of 
statutory bond, depository’s sureties 
had right to subrogation on payment 
of their liability, although entire de- 
posit had not been paid). (4) Where 
a mortgage is given a creditor to se- 
cure two notes and to secure it as 
Surety in another obligation of the 
principal, a surety on the notes is not 
entitled, on paying such notes, to pri- 
ority over the creditor in respect of 
the other obligations secured by the 
mortgage. Richeson vy. National 
Bank of Mena, 132 S.W. 913, 96 Ark. 
594. (5) A surety on a bond condi- 
tioned for the performance of an en- 
tire obligation is not entitled to sub- © 
rogation until the creditor’ receives 
complete satisfaction, even though 
the amount of the bond turns out to 
be less than the amount of the obli- 
gation. Illinois Surety Co. v. U. Si, 
226 F. 665. (6) Sureties on the recog- 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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partial payment is sometimes so narrowly stated as 
to make it seem that the surety must pay the entire 
debt himself,?? it does not in truth mean that in 
every instance the surety must pay the whole debt 
for which he became surety,?® for the essence of 
the rule is simply that the creditor must be fully 
paid,*® and in general it is sufficient if the balance 
of the ecreditor’s debt has been otherwise satisfied.+? 
Although the surety does not pay the full amount 
of the debt, if he pays a sum by way of compromise 
which the creditor agrees to take in satisfaction of 
the debt,*1 or if he pays a part of the debt and the 
principal the balance,*? he will be subrogated to all 
the benefits which the creditor had against the prin- 
cipal to the extent of his payment. Moreover, it 
is only as between creditor and surety that the latter 
has no right on partial payment of the debt to come 
in and share the securities with the ereditor.4? Only 
a creditor holding the securities can object to a sub- 
rogation pro tanto of a surety who has paid a por- 
tion of the debt, whether the surety has entirely 
satisfied the debt or not,** and the creditor may 
allow the surety to be subrogated before the indebt- 
edness is wholly extinguished.*> Before a contract 
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will be construed to authorize a pro tanto subro- 
gation in favor of a surety that will be to the 
detriment of the creditor, the contract should be 
so certain as to admit of no doubt on that ques- 
tion.*® It has been held that, where subrogation 
will enable a surety to recover installments which 
he paid after the principal refused to pay, and will 
not affect or disturb any securities held by the ecred- 
itor, it will be granted without compelling him to 
wait for all the installments to fall due.47 


[§ 55] (b) Specific Agreement for, or Acceptance 
of, Rights. The right to subrogation arises simply 
because of the suretyship and the payment of. the 
debt by the surety, and a specifie or special agree- 
ment for subrogation is unnecessary;*® nor need 
the surety signify his election and acceptance of such 
right at the time of payment.*® Indeed it is imma- 
terial that, at the time of payment, there is no 
knowledge of the equitable right to be subrogated 
so long as there is an intent to retain all general 
rights in the premises;°° and, in the absence of 
proof to the contrary, equity will presume that the 
surety has made payment with the intention of 
keeping the rights of the creditor afoot for his ben- 


nizance of a county treasurer are not 
entitled to subrogation as long as 
there are debts due by the treasurer 
to the crown, although not covered 
by the recognizance. Reg. vy. O’Cal- 
laghan, 1 Ir.Eq. 439, J.&C. 154. (7) 
Where several notes are secured by 
one mortgage, and judgment is ob- 
tained on the note first due, a surety 
for stay of execution, who pays it, 
cannot be subrogated to the mortgage 
without paying the other notes. Rice 
v. Morris, 82 Ind. 204 [dist Gerber v. 
Sharp, 72 Ind. 553]; Vert v. Voss, 74 
Ind. 565. But see Nettleton v. Ram- 
sey County Land, etc., Co., 56 N.W. 
128, 54 Minn. 395, 40 Am.S.R. 342 
(holding that the 
who has assumed a mortgage debt 
represented by notes payable at dif- 
ferent dates, cannot object against an 
indorser of such notes, who has taken 
one of them up, and is suing as sub- 
rogated to the holder’s rights, that, 
not having paid the entire debt, he 
is not subrogated as to any part). 


[b] Application of proceeds of se- 
curity.—Where a creditor realizes on 
property of the debtor which was se- 
curity for a large indebtedness in- 
cluding notes with surety, he is not 
bound to apply the proceeds to re- 
duce the liability of the surety un- 
less the amount is sufficient to cancel 
the whole indebtedness. Belcher v. 
Hartford Bank, 15 Conn. 381; Dennis- 
ton v. Hill, 34 A. 452, 173 Pa. 633. 


Subrogation to securities for other 
debts see infra § 64. 

37. See cases supra note 35. 

38. Piedmont Coal Co. v. Hustead, 
294 F. 247, 32 A.L.R. 556 [aff sub 
nom. In re Thompson, 288 F. 385, and 
cert den 44 S.Ct. 331, 264 U.S. 582, 68 
L.Ed. 860]. 

39. James v. Day, 87 Iowa 164; 
Gifford v. Rising, 12 N.Y.S. 430. 


40. U.S.—U. S. Fidelity & Guaran- 
ty Co. v. McClintock, 26 F.(2d) 944 
{mod 28 F.(2d) 1015]; In re Law- 
rence, 5 F, 349. 


Ind.—Vert v. Voss, 74 Ind. 565; 
Zook v. Clemmer, 44 Ind. 15. 


N.H.—Markarian v. Morazines, 144 
A, 265, 83 N.H. 479. 


s.c.—Bowen v. Barksdale, 11 S.E. 


‘ 


grantee of land, | 


640, 33 S.C. 142. 


_Tex.—Foos Gas Engine Co. v. Fair- 
view Land & Cattle Co., (Civ.App.) 
185 S.W. 382. ‘ 


Vt.—Clifford v. West Hartford 
Creamery Co., 153 A. 205, 103 Vt. 229. 


W.Va.—Brown y. Thompson, 128 S. 
E. 309, 99 W.Va. 56. 


[a] Ylustration.—Sureties on bond 


of insolvent county depositary are 


entitled to subrogation to county’s 
rights, where sureties’ payments plus 
bank’s dividend plus payment by 
treasurer’s surety paid county’s claim 
in full. U. S. Fidelity & Guaranty 
Co. v. McClintock, 26 F.(2d) 944 [mod 
28 F.(2d) 1015]. 


41. In re Freeman & Brooks, 1 F. 
(2a) 430 [cert den sub nom. Alexan- 
der Lumber Co. v. 4Jtna Casualty & 
Surety Co., 45 S.Ct. 126, 266 U.S. 628, 
69 L.Hd. 476]; Darrow v. Summerhill, 
58 S.W. 158, 24 Tex.Civ.App. 208. See 
Schoonover v. Allen, 40 Ark. 132 
(holding it is not essential that the 
surety should have paid the full 
amount of the debt in money, provid- 
ed the creditor be satisfied). 


42. U.S.—Piedmont Coal Co. vy. 
Hustead, 294 F. 247, 32 A.L.R. 556 
{aff sub nom. In re Thompson, 288 F. 
385, and cert den 44 S.Ct. 331, 264 U. 
S. 582, 68 L.Ed. 860]. 


Miss.—Magee vy. Leggett, 48 Miss. 
139. 


Pa.—In re Hess, 69 Pa. 272. 
Tenn.—Carter v. Sims, 2 Heisk. 166. 


W.Va.—Neal v. Buffington, 26 S.E. 
172, 42 W.Va. 327. 


43. Fisher v. Columbia Bldg., etc., 
Assoc., 59 Mo.App. 430. 


44, Fisher y. Columbia Bldg., ete., 
Assoc., supra. See Motley yv. Harris, 
1 Lea (Tenn.) 577 (holding that the 
creditors in a deed of trust other 
than the one to whom the surety is 
bound cannot object to any arrange- 
ment between such creditor and sure- 
ty by which the latter is substituted 
to the rights and remedies of the 
creditor under the assignment, wheth- 
er the surety has entirely satisfied 
the debt or not). 


45. Fisher v. Columbia Bldg., etc., 


Assoc., 59 Mo.App. 430; New Jersey 
Midland R. Co. v. Wortendyke, 27 N. 
J.Eq. 658. 


[a] In Tennessee (1) although 
early decisions held that the surety 
before payment cannot maintain a 
bill to indemnify himself from se- 
curity (Gilliam v. Esselman, 5 Sneed 
86), (2) although the creditor assents 
to the proceeding (Gilliam v. Essel- 
man, supra), (3) unless the principal 
is insolvent (Henry v. Compton, 2 
Head 549), (4) it was later held that 
the creditor may allow the surety to 
be subrogated before the indebted- 
ness is wholly extinguished (Motley 
v. Harris, 1 Lea 577), (5) and neither 
the principal nor other creditor of the 


|) principal can object (Motley v. Har- 


ris, supra). 


46. Knaffl v. Knoxville Banking & 
Trust Co., 182 S.W. 232, 183 Tenn. 655, 
Ann.Cas.1917C 1181. 


[a] Contract insufficient to au- 
thorize pro tanto subrogation.—A 
provision in a bond given to secure 
a city in deposit of moneys in a 
bank. Knaffl v. Knoxville Banking & 
Trust Co., 182 S.W. 232, 133 Tenn. 655, 
Ann.Cas.1917C 1181. 


47. Fender v. Fender, 117 S.E. 
676, 30 Ga.App. 319. : 


48. U.S.—Sloat-Darragh Co. Vv. 
General Coal Co., 276 F. 502. 
, Del.—Miller v. Stout, 5 Del.Ch. 259. 
Bae mae oh v. Higgins, 101 Ind. 

Kan.—Blitz v. Metzger, 241 P. 259, 
119 Kan. 760, 245 P..161, 120 Kan. 555. 

Md.—Crisfield v. State, 55 Md. 192. 

Mo,—Arnot vy. Woodburn, 35 Mo. 
99. 

Neb.—WHaton y. Hasty, 6 Neb. 419, 
29 Am.R. 365. 

N.Y.—Mathews vy. Aikin, 1 N.Y. 
395. 

Ohio.—Smith v. Folsom, 88 N.E. 


546, 80 OhioSt. 218. 


49. Watts v. Eufaula Nat. Bank, 
76 Ala. 474; Dempsey v. Bush, 18 
OhioSt. 376; Gossin v. Brown, 11 Pa. 
527. 


50. 
376. 


Dempsey v. Bush, 18 QhioSt. 


he 
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efit;>! but, if it is shown that the surety’s payment 
was made as a gift, with an intent to relieve the 
principal’s property from encumbrance, there can 


be no subrogation.®? 


[§ 56] (c) Identicalness in Undertakings of Prin- 
cipal and Surety. It is not essential to the right 
of subrogation that the surety, or guarantor, be- 
come bound by the same instrument, and at the 
same time, as the principal,®? and it is immaterial 
that the principal has failed to affix his signature to 
the bond on which the surety has become bound.** 


[§ 57] (d) Contract with, or Request from, Prin- 
The right to be subrogated to the rights of 
the creditor against the principal debtor is not de- 
pendent. on the latter’s having requested, or contract- 


cipal. 


51. McArthur v. Martin, 23 Minn. 
74; Hill v. King, 26 N.H. 988, 48 Ohio 
RS haat ftir 


52. Scott v. Scott, 2 S.E. 431, 83 
Vt. 251. 
53. U.S.—Sloat-Darragh Co. Vv. 


General Coal Co., 276 F. 502. 

-Mass.—Washington Bank vy. Shurt- 
leff, 4 Metc. 30. 

N.H.—Brewer v. Franklin Mills, 42 
N.H. 292. 

N.Y.—Havens vy. Willis, 3 N.E. 313, 
100 N.Y. 482; Fairchild v. Lynch, -2 
N.E. 20, 99 N.Y. 359. 

Ohio.—Smith v. Folsom, 
546, 80 OhioSt. 218. 

Pa.—Elkinton v. Newman, 20 Pa. 

1. 


88 N.E. 


Tex.—Kirk v. 
28 S.W.(2d) 1087. 


Va.—Enders vy. Brune, 4 Rand. (25 
Va.) 438. 


[a] Reason for rule.—‘“All agree 
that where A. is bound in a bond with 
B. for B.’s debt, the doctrine of sub- 
stitution holds. Now, I ask, where is 
the difference in the eye of reason, 
whether A. is bound for the debt of 
B. jointly with B. or separately from 
him? He is still bound for the debt 
of B. As between him and B. he 
stands as much in the relation of a 
surety, as if they were jointly bound. 
So he does, as between him and the 
creditor, where the separate bond is 
taken as collateral security. Sup- 
pose A. owed B. a debt by simple 
contract or bond. C. at the request 
of A. executes his separate bond to 
B. as a collateral security. After 
this, the creditor B. gets a mortgage 
from the debtor A. further to secure 
this debt. Would not C. upon dis- 
charging the debt, be substituted to 
this mortgage? Again. Suppose 
that C. when he executed his separate 
band to pay the debt of A. to B. had 
taken a mortgage from A. for his se- 
curity. I ask, would not the creditor 
B. have had a right to resort to this 
mortgage to satisfy his debt? These 
principles are the every day equity 
of the Court; and the case before us 
rests on precisely the same ground.” 
Enders v. Brune, 4 Rand. (25 Va.) 438, 
447. 


{b}] Contract may differ from that 
of principal.—‘“‘It has never been held 
material to the right of sureties to 
claim indemnity from their principal, 
or an assignment of collateral secu- 
rities from the creditor, on payment 
of the debt to him, that they were 
bound by a different instrument from 
the principal, or that their contract 
was circumstantially different from 


Collier, (Civ.App.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 


s UBROGATION 


Principal. 


his, as where their obligation is con- 
tingent and conditional. If they are 
bound for the payment of the same 
debt, for the same debtor, to the same 
creditor, they are, as to the subroga- 
tion of the creditors’ collateral secu- 
rities, to be regarded as _ sureties.” 
tr ees y. Franklin Mills, 42 N.H. 292, 
94. 


54. U. S. Fidelity & Guaranty Co. 
vy. Board of Education of City of 
Maysville, 15 S.W.(2d) 255, 228 Ky. 
426. See Dodd v. Wilson, 4 Del.Ch. 
108, 899 (where principal failed to 
join in note given by sureties in dis- 
charge-of principal debt). 


55. Sloat-Darragh Co. v. General 
Coal Co., 276. F. 502; Bankers’ Surety 
Co, y. Linder, 137 N.W. 496, 156 Iowa 
486; Mathews v. Aikin, 1 N.Y. 595. 
But see Kennedy v. Atlantie Trust & 
Banking Co., 104 S.E. 464, 180 N.C. 
225 (holding that a person who vol- 
untarily guaranteed a chattel mort- 
gage debt due a bank and thereafter 
paid the chattel mortgage had no 
right of subrogation to the rights of 
the bank). 


56. U.S.—Sloat-Darragh 
General Coal Co., 276 F. 502. 


Ark.—Briscol y. American South- 
ern Trust Co., 4 S.W.(2d) 912, 176 
Ark. 401. 


Iowa.—Banker’s Surety Co. v. Lin- 
der, 187 N.W. 496, 156 Iowa 486. 


N.Y.—Mathews y. Aikin, 1 N.Y. 
5. : 


Co. Vv. 
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N.D.— Clark y. Northern Pac. Ry. 
Co., 214 N.W. 33, 55 N.D. 454. 


Pa.—Newman y. Elkinton, 1 Phila. 
Bis 


S.C.—White v. Barbery, 88 S.BE. 
P32, LOSS .Cy 223. 
Tex.—Kirk vy. Collier, (Civ.App.) 


28 S.W.(2d) 1087. 


[a] Guarantor regarded as pur- 
chaser.—‘“One who becomes the guar- 
antor of another’s contract without 
the knowledge or consent of such per- 
son, and who, by reason of his guar- 
anty, pays the principal creditor, be- 
comes by operation of law the pur- 
chaser of the debt, stands in the shoes 
of the principal creditor, and, as such, 
is entitled to all collateral.” Briscol 
v. American Southern Trust Co., 4 S. 
W.(2d) 912, 176 Ark. 401. 


[b] Reasons for rule.—(1) “The 
right of the surety to demand of the 
creditor whose debt he has paid, the 
securities he holds against the prin- 
cipal debtor and to stand in his shoes, 
does not depend at all upon any 
request or contract on the part of the 
debtor with the surety, but grows 
rather out of the relations existing 


‘al? Sea} 
Aare 
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[§§ 55-58 


ed with, the surety or guarantor to enter into his 
undertaking ;>* and a surety or guarantor who has 
become bound at the request of the creditor alone,*® 
or at the request of one who has a property interest 
to protect by payment of the debt and who would 
be entitled to subrogation had he paid the debt,°* 
is entitled to be subrogated to the creditor’s rights 
against the principal, even though the principal has 
no notice of the relationship existing between the 
subrogee and the ereditor.°® 


[§ 58] (e) Exhaustion of Legal Remedies against 
A surety may, as a general rule, be sub- 
rogated to, and enforce, the rights and remedies of 
the creditor, although he has not exhausted his legal 
remedies against the principal.®® 


between the surety and the creditor, 
and is founded not upon any contract, 
express or implied, but springs from 
the most obvious principles of natu- 
ral justice. And if it were true that 
the surety in such a-ease as this could 
maintain no action at law against his 
principal for the money paid .. 

it would furnish a still stronger case 
for subrogation. <A eourt of equity 
would never presume that the princi- 
pal would interpose such a defence. 
If the ereditor has insisted upon the 
surety’s discharging his obligations 
and liabilities as such, and fastened 
the character upon him by a judg- 
ment, he cannot after receiving from 
him his debt, turn around and deny 
him. the rights of a surety. The cred- 
itor then must fulfil his obligation 
to the surety, and leave the latter 
and his principal to adjust or liti- 
gate their rights or claims as they 
may see fit.’ Mathews vy. Aikin, 1 
N.Y. 595, 1604, (605... G2). “Bor as 7a 
third person may unquestionably pur- 
chase a debt directly, without the 
consent of the debtor, and then en- 
force it against him in the name of 
the creditor, so he may do the same 
thing indirectly, by agreeing to be an- 


Swerable for its payment, and claim- 


ing substitution if compelled to pay 


himself.” Newman y. Elkinton, 1 
Phila... (Pa.) > 357, 358- 
57. Davis v. Schlemmer, 50 N.E. 


373, 150 Ind. 472. 


[a] Ilustration.—A replevin bail 
for stay of execution on paying the 
judgment is entitled to be subrogated 
to the creditor’s rights under the 
judgment against the principal, even 
though the bail did not become such 
at the request of the debtor, and could 
not hold the debtor personally liable 
for money paid to his use, if the bail 
did become such at the request of a 
person who had a property interest 
to protect by satisfying the judgment 
and who, had he satisfied the judg- 
ment, would have been entitled to be 
subrogated against the principal debt- 
or. Davis v. Schlemmer, 50 N.E. 373, 
150 “Ind? 472. 


58. Kirk v. Collier, (Tex.Civ.App.) 
28 S.W.(2d) 1087. 


59. Clark v. Harrisonville First 
National Bank, 57 Mo.App. 277; Hall 
v. Windsor Sav. Bank, 121 A. 582, 124 
A. 598, 97 Vt. 125. But see Hazen v. 
Durling, 2 N.J.Eq. 133 (holding that 
a surety of. an administrator who 
pays a judgment against the admin- 
istrator for a debt due from the es- 
tate must first exhaust his legal rem- 
edies against the administrator be- 
fore resorting to the assets of the 
estate). 


[a] “Speaking generally, the sure- 
ty is not bound to exhaust his rem- 


. 


§§ 59-61] 


[§ 59] (£) Usefulness or Valuableness of Right. 
Subrogation to a personal right against the princi- 
pal will not be refused because, at the time, subro- 
gation seems entirely useless due to the insolvency 
of the principal, for the latter’s situation may im- 
prove and complete reimbursement eventually be 
afforded by way of subrogation;®® but subrogation 
to a right, which is of no practical advantage to 
the surety and which is not necessary for his pro- 
tection, will be refused where other rights are in- 

volved that would make it inequitable to grant sub- 
rogation.®1 


[§ 60] (5) Right of Subrogation As Dependent 
on, or Affected by, Acts of Creditor®2?—(a) Assign- 
ment. While the creditor may properly make an 
assignment of his rights and remedies to the surety 
where the surety is entitled to be subrogated,®? the 
completion of the surety’s subrogation, and his right 
to pursue the rights and remedies of the creditor, is 
not dependent on the willingness of the latter to 
make an assignment, for in equity the surety’s pay- 
ment causes an assignment by operation of law and 
no formal assignment or transfer is necessary.®4 


edies against the principal before 
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and takes an assignment of the origi- [a] 


[60 C.J.] 749 


On the other hand, it seems that, if the surety is 
not entitled to subrogation, an assignment by the 
ereditor will be ineffectual to give the surety a right 
of subrogation he would not otherwise have.®° 


[§ 61] (b) Release or Discharge of Rights after 
Payment by Surety.°® The fact that the creditor, 
after payment by the surety, cancels and surrenders 
a security without any stipulation that it shall be 
kept alive,®* or wrongfully proceeds to enter a 
satisfaction or discharge of record,®® will not de- 
feat the surety’s right to be subrogated and enforce 
the right as against the principal,®® or anyone in 
his shoes who has not taken in reliance on the ap- 
parent discharge.‘® Also, the surety will be sub- 
rogated in priority to a second lien, which the cred- 
itor holds for a debt on which the surety is not 
bound, where the creditor makes the release or 
discharge of the first lien securing the debt on which 
the surety is bound with the expectation of gaining 
priority for the second lien,’! and this seems to be 
true, although the creditor is ignorant of the sure- 
tyship at the time he compels payment from the 


\ 


Assignment before debt is due. 


seeking the benefits of subrogation. 
His right accrues upon his payment. 
Being equitable, it is subject to the 
rules of equity. If one would have 
equity, he must do it; and if the eq- 
uities of a given case require that a 
surety should first proceed against 
the principal, the court to-which he 
applies will mould its decree accord- 
ingly. But it is the rights of the 
ereditor that he succeeds to, and a 


ereditor is not ordinarily obliged to. 


proceed against the principal before 
he can invoke his other remedies. 
He may, in exceptional cases, be com- 
pelled to do so. Under like circum- 
stances, the surety seeking subroga- 
tion may be so compelled. * Hall v. 
Windsor Sav. Bank, 121 A. 582, 585, 
124 A. 593,97 Vt. 125, 


60. Calliham v. Turner, 
(La.) 299. 


61. In re Hewitt, 25 N.J.Eq. 210. 


62. Necessity of agreement for 
subrogation see supra § 55. 

63. U.S.—Brown v. Decatur, 4 F. 
Cas.No. 2,001, 4 CranchC.C. 477. 

Del.—Dodd vy. Wilson, 4 Del.Ch. 399. 


Ky.—Sisk’s Adm’r v. Sisk’s Adm’r, 
234 S.W. 296, 192 Ky. 672. 

Me.—Norton y. Soule, 2 Me. 341. 

Mass.—Hunneman vy. Lowell Inst. 
for Savane ss 91 N.E. 526, 205 Mass. 
441 : 

arianeceonner v. How, 
314, 35 Minn. 518. 

N.H.—Dearborn vy. Taylor, 18 N.H. 
153. 

N.Y.—Ottman v. Moak, 3 Sandf.Ch. 
431. 

Okl.—MecClure v. Johnson, 
103, 10 Okl. 668. 

Or.—Marsters v. Umpqua Oil Co., 
90 P. 151, 49 Or. 874, 12 L.R.A.N.S. 
825. 


3 Rob. 


29 NW. 


65 P. 


Pa.—Cochran v. Shields, 2 Grant 
437. 
[a] Under a _ statute providing 


that a surety is entitled to the bene- 
fit of every security held by the cred- 
itor of a cosurety, where the maker 
of a collateral security note given 
to further secure the payment of an- 
other’s note, already secured by a 
mortgage, pays the collateral note, 


nal note and the mortgage, such note 
and mortgage may be enforced by 
such assignee. Park vy. Robinson, 91 
N.W. 344, 15 S.D. 551. 


64. U.S.—Sloat-Darragh Co. Vv. 
General Coal Co., 276 F. 502; Cooper 
v. Jewett, 233 F. 618, 147 C.C.A. 426. 


Cal.—Title Guarantee & Surety Co. 
v. Duarte, 201 P. 790, 54 Cal.App. 
60. 


Ill.— Garey v. Trude, 218 I1l.App. 


372. 


Mass.—Fiske vy. Bower, 
568, 227 Mass. 315. 


Mo.—Saussenthaler vy. Federal Un- 
ion Surety Co., 193 S.W. 286, 197 Mo. 
App. 112. 


Neb.—Kramer vy. Bankers’ Surety 
Co., of Cleveland, Ohio, 133 N.W. 427, 
90 Neb. 301. 


N.Y.—National Surety Co. v. Na- 
tional City Bank of Brooklyn, 172 N. 
Y.S. 418, 184 App.Div. 771; United 
States Fidelity & Guaranty Co. v. 
Carnegie Trust Co., 146 N.Y.S. 804, 
161 App.Div. 429 [aff 107 N.E. 1087, 
213 N.Y. 629]; McLean v. Towle, 3 
Sandf.Ch. 117. 


N.C.—Fidelity & Deposit Co. v. 
Jordon, 46 S.E. 496, 134 N.C. 236. But 
see Sanders v. Boykin, 134 S.E. 643, 
192 N.C. 262 (apparently to the ef- 
fect that the surety must have an 
assignment made). 


Pa.—Duffield v. Cooper, 87 Pa. 443; 
Gossin v. Brown, 11 Pa. 527; Flem- 
ing v. Beaver, 2 Rawle 128, 19 Am.D. 
629. 


W.Va. ee aceet v. Streight, 88 S.E. 
848, 78 W.Va. 262; George v. Crim, 
66 S.B. 526, 66 W.Va. 421. 


Wis.—Downer vy. Miller, 
612. 


116 N.E. 


15 Wis. 


65. U.S.—uU. S. v. National Surety 
Co., 298 F. 536. 


Minn.—Felton y. Bissel, 25 Minn. 
15. 

Pa.—McCurdy v. Conner, 1 Walk. 
Lbs 


Tex.—Hazleton vy. Holt, (Civ.App.) 
285 ‘S.W. 1115, 


Va.—Grizzle v. Fletcher, 
457, 127 Va. 668. 


See also cases infra § 67 note 15. 


105 S.E. 


—(1) If a surety pays the debt and 
takes an assignment of the note and 
mortgage before it is due, the assign- 
ment is not immediately operative and 
valid, for there is no immediate right 
of subrogation as by the payment be- 
fore default the surety obtained no 
right of reimbursement or contribu- 
tion. Felton v. Bissel, 25 Minn. 15, 20. 
(2) But, although the assignment is 
not then operative, the creditor will be 
regarded as holding the legal title as 
trustee for the surety, and if the right 
to subrogation is subsequently per- 
fected by the debt becoming due, and 
default of the principal, the assign- 
ment will then be treated as opera- 
tive to pass legal title to the sure- 
ty. Felton vy. Bissel, supra. 


66. Subrogation to rights released 
or discharged prior to payment gen- 
erally see infra § 64. 


67. Smith v. Folsom, 88 N.E. 546, 
80 OhioSt. 218; Allen v. De Lisle, 3 
Jur.N.S. 928, 5 Wkly.Rep. 158. See 
Dabney v. Brigman Motors Co., 124 
S.E. 370, 32 Ga.App. 652 (holding that 
the fact that a note and mortgage are 
marked ‘paid’ at the time they are 
delivered to the surety, who has paid 
the same, does not defeat the surety’s 
right of subrogation, or prevent the 
surety from enforcing the mortgage 
against subsequent creditors of the 
principal); Sanders v. Boykin, 134 
S.E. 6438, 192 N.C. 262 (apparently 
holding that a cancellation of the 
mortgage after the debt has been 
merged in judgment will not defeat 
the surety’s right to be subrogated to 
judgment). 

68. O’Neal v. Stuart, 281 EF. 715; 
Rand v. Barrett, 24 N.W. 530, 66 Iowa 
731; Goldman ov. Mitchell-Fletcher 
Co., 141 A. 231, 292 Pa. 354; Gossin 
v. Brown, 11 Pa. 527; Shaffer v. Mess- 
ner, 27 Pa.Super. 191; Burrows v. Me- 
Whann, 1 S.C.Eq. 409, 1 Am.D. 677. 


69. Smith v. Folsom, 88 N.H. 546, 
80 Ohio 218; Goldman v. Mitchell- 
Fletcher Co., 141 A. 231, 292 Pa. 354. 


70. O’Neal v. Stuart, 281 F. 715; 
Rand y. Barrett, 24 N.W. 530, 66 Iowa 
Mobs 


Against whom surety will be sub- 
rogated generally see infra §§ 77, 78. 

71. Ottawa City Bank y. Dudgeon, 
65° Hoi. 
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surety.72 An invalid attempt by the creditor to sell 
pledged property to himself without adequate no- 
tice after payment of the debt by the surety will not 
defeat the surety’s right to be subrogated to the 
pledge.*® 


[§ 62] (c) Dealings Subsequent to. Suretyship 
but before Payment. Where securities are originally 
given, at the time the debt is contracted and the 
surety becomes bound, to secure only the debt for 
which the surety is obligated, the creditor cannot, 
by adding other debts for which the surety is not 
bound and having them secured by the same prop- 
erty, defeat the surety’s right to be subrogated to 
the security on payment of only the debt for which 
he is bound.’* If two independent and distinct debts, 
secured by a first and second mortgage on the prop- 
erty of the debtor, are subsequently purchased by 
the same person, a surety for the first debt is enti- 
tled to be subrogated to the first mortgage on 
payment of that debt alone;’® and, if a debt se- 
cured by a surety and a mortgage is subsequently 
transferred to one who has previously purchased the 
fee of the mortgaged premises, the surety, on pay- 
ment of the debt, is entitled to be subrogated to 

the mortgage and enforce it against the premises 
to the same extent as if the fee wefe owned by some 


me f, 


} 
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one other than the creditor.7* Where, before pay- 
ment has been made by the surety, the creditor fraud- 
ulently releases a security, on the property of the 
principal, for a nominal consideration, to one who 
has taken the property from the principal for an 
inadequate consideration and in collusion with the 
creditor, and the fact of the release is concealed 
from the surety until after payment, he will be sub- 
rogated to the security and may enforce it against 
the purchaser.‘ 

[§ 63] (6) Waiver by Surety.7® A surety may 
waive his rights as subrogee by express agreement,‘® 
or by implication by the doing of an act inconsist- 
ent. with the enforcement of such rights,*®° as, it 
seems, by taking inconsistent independent rights or 
securities as a means of obtaining reimbursement ;°* 
but the act relied on as a waiver must actually be 
inconsistent with the enforcement of the ereditor’s 
rights by way of subrogation;*? and the fact that 
indemnity is taken from the principal at the time 
the contract of suretyship is entered into will not 
prevent the surety from subsequently asserting sub- 
rogation to the creditor’s rights where there is noth- 
ing to show that such indemnity was intended to 
provide an exclusive remedy for the surety.*? 


[§ 64] (7) Extent and Limitations of Subroga- 


72. Kirby v. Coolbaugh, 7 Pa.Su- 
per. 91. 


73. Hellman v. Pogue, 32 OhioCir. 
Ct. 559 [aff 98 N.E..1131, 85 OhioSt. 
463]. 


74. Mo.—Schell City Bank v. Reed, 
54 Mo.App. 94. 


Pa.—Beaver Trust Co.-v. Morgan, 
103 A. 367, 259 Pa, 567. 


Tenn.—Carter v. Sims, 2 Heisk. 166. 


Va.—Petersburg Sav., etc., Co. v. 
Lumsden, 75 Va. 327 


Eng.—Forbes v. Jackson, 19 Ch.D. 
615, 51 L.J.Ch. 690, 30 Wkly.Rep. 652. 
See Leicestershire Banking Co. v. 
Hawkins, 16 T.L.R. 317 (apparently 
holding that, although the collateral 
is given to secure present and future 
advances, a surety on a note given 
for an intermediate advancement is 
entitled to be subrogated to the col- 
Jateral in priority to the creditor’s 
claim for subsequent advances). 


Man.—In re Hamilton Trusts, 10 
Man. 573. 


[a] Reasons for rule.—(1) “He is 
entitled to the benefit of these securi- 
ties, although his payments be not 
made until after the time when fur- 
ther advances were made by the prin- 
cipal creditor. The principle is, that 
the surety in effect bargained that 
the securities which the creditor 
takes shall be securities for him if 
and when he shall be called upon to 
make payment, and it is the duty of 
the creditor to keep the securities in- 
tact; not to give them up or to bur- 
den them with further advances” 
Forbes v. Jackson, 19 Ch.D. 615, 51 
L.J.Ch. 690, 694, 30 Wkly.Rep. 652. 
(2) “No subsequent deal or manipu- 
lation of the securities without the 
consent of the surety can affect his 
rights, for such rights accrued at the 
time he entered into the obligation 
of surety. All mortgages or other se- 
curities held by the creditor are held 
by him as a trustee when dealing 
with the rights of the surety. He 
cannot without the surety’s assent di- 
vert the securities to other purpos- 
es. Especially he cannot burden the 


securities with subsequent debts, for 
if he could the surety would be wholly 
in his power; nor can his assignee, 
with notice of the suretyship, do so.” 
Schell City Bank v. Reed, 54 Mo.App. 
94, 97, 98. 


[b] Subrogation to vendor’s lieu 
to exclusion of subvendee’s lien for 
note given vendor.—Where a vendor 
of land accepts the notes of a subven- 
dee in partial payment and satisfac- 
tion of the purchase price, a surety 
for the original price who is com- 
pelled to pay the balance due will be 
subrogated to the reserved lien of 
the vendor and may enforce it to the 
exclusion of any interest the vendor 
may have in the land by reason of the 
unpaid notes of the subvendee. Car- 
ter v. Sims, 2 Heisk. (Tenn.) 166. 


Necessity for payment of all debts 
secured where security is originally 
given to secure debts in addition to 
those for which surety is bound see 
infra § 64; supra § 54. 


75. Schell City Bank v. Reed, 54 
Mo.App. 94. 


76. Hubbard v. Hubbard, 161 Ill. 
App. 623. See Rooker v. Benson, 83 
Ind. 250 (holding that a surety for 
one note’ secured by a mortgage se- 
curing also other notes for which the 
surety is not bound will be subrogat- 
ed to the creditor's right to foreclose 
the mortgage, although the fee is 
ewned by one who purchases the oth- 
er notes to protect his title and ex- 
ae the surety’s right of subroga- 
jon). 


77. Scott v. Gregory, 206 P. 574, 
71 Colo. 300. 


Subrogation to rights which have 
been released prior to payment gener- 
ally see infra § 64. 


78. Waiver and loss of right gener- 
ally see supra § 33. 


79. First Nat. Bank v. U. S. Fidel- 
ity & Guaranty Co., 271 P. 57, 127 
Orewat: 

80. Fidelity & Deposit Co. of Mary- 
land y. Union State Bank of Minne- 
apolis, 21 F.(2d) 102; Allen Douglass 
& Co. v. Marine Bank & Trust Co., 123 


So. 185, 11 La.App. 53. 


81. Watts v. Eufaula Nat. Bank, 
76 Ala. 474;  Cornwell’s Appeal, 7 
Watts&S. (Pa.) 305. See Henley v. 
Stemmons, 4 B.Mon. (Ky.) 131 (hold- 
ing that, if a surety with knowledge 
of a sale of property, subject to a 
lien of the creditor, makes no objec- 
tion to the sale, but instead takes in- 
demnity from the principal which is 
at the time deemed sufficient protec- 
tion, the surety thereby waives his 
right to be subrogated against the 
purchaser and cannot enforce the lien 
against the land when the indemnity 
subsequently proves insufficient). 


Surety’s release of indemnity mort- 
gage as barring him from enforcing 
creditor’s lien.against purchaser from 
principal see supra § 77. 


82. Maryland Casualty Co. v. City 
of Cincinnati, 291 F. 825; Tennessee 
Valley Bank v. Aaron, 104 So. 135, 213 
Ala. 29; United States Fidelity & 
Guaranty Co. v. Carnegie Trust Cop 
146 N.Y.S. 804, 161 App.Div. 429 [aff 
107 N.E. 1087, 213 N.Y. 629]. See Mot- 
ley v. Harris, 1 Lea (Tenn.) 577 
(holding that the fact that the surety 
has first attempted to set aside as 
fraudulent, a deed of trust which the 
debtor has executed for the benefit of 
the creditor to whom the Surety is 
bound, and also other creditors, does 
not preclude the surety from subse- 
quently being subrogated to the rights 
of ey creditor under the deed of 
rust). 


[a] Admission of liability and con- 
sent to judgment in raven ee creditor 
no waiver.—Tennessee Valley Bank 
v, Aaron, 104 So. 135, 213 Ala. 29. 


[b] Depositary’s sure by delay- 
ing to cla state’s seats beta antl 
judicially determined in favor of state 
ce not befor right thereafter to 
claim preference by  subr ion. 
United StateS Fidelity & Guaimnteise 
PRR eno ore Co., 146 N.Y.S. 804 

pp.Div. [aff 107 N.E, ; 
213 N.Y. 629]. ies ane aa 


83. Il1l—Crawfo . Ri 
tl, 351. rd v. Richeson, 101 


Ind.—Ballew v. Roler, 24 NE. 976, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tion Generally. A surety can acquire, by way of 
subrogation, no greater rights than were possessed 
by the ereditor;** and, although the asserted right 
originally existed in favor of the creditor, there 
usually can be no subrogation to it if it has been 
released or extinguished before payment by the sure- 


124 Ind. 557, 9 L.R.A. 481. 


Pa.—Gossin v. Brown, 11 Pa. 527; 
Wesley Church v. Moore, 10 Pa. 273. 


A aR v. Rutland Bank, 19 Vt. 

Eng.—Brandon v. Brandon, 3 DeG.& 
J. 524, 60 Eng.Ch. 407, 44 Reprint 
1371; Beckett v. Booth, 2 Eq.Cas.Abr. 
595, 22 Reprint 500. See Cooper v. 
Jenkins, 32 Beav. 337, 55 Reprint 132 
(apparently holding that, if the sure- 
ty contracts for a particular type of 
indemnity for his reimbursement, he 
is entitled only to that indemnity and 
not to the securities of the creditor). 


[a] Release of indemnity does not 
prevent subrogation. Crawford v. 
Richeson, 101 Ill. 351. 


84. U.S.—Commercial Casualty 
Ins. Co. v. Williams, 37 F.(2d) 326 
[cert den 50 S.Ct. 409, 281 U.S. 757, 74 
L.Ed. 1167]; In re _ Paoli Lithia 
Springs Hotel Co. 5 F.(2d) 902; 
Pratt Lumber Co. v. T. H. Gill Co., 278 
F. 783; Globe & Rutgers Fire Ins. 
Co. v. Hines, 273 F. 774 [cert den 42 
S.Ct. 54, 257 U.S. 643, 66 L.Ed. 413]; 
In re Schilling, 251 F. 966; In re H. 
B. Hollins & Co., 225 F. 618; Central 
Trust Co. of New York v. Third Ave. 
Ri Co., £80" Bi 710. 1038 S.C AL 492: 
Swarts v. Siegel, 117 F. 18, 54 C.C.A. 
399 [appeal dism 23 S.Ct. 846, 187 
U.S. 638, 47 L.Ed. 344]. 


Ala.—Fidelity & Deposit Co. of 
Maryland y. Richeson, 105 So. 193, 213 
Ala. 461; American Bonding Co. of 
Baltimore v. Fourth Nat. Bank, 88 So. 
838, 205 Ala. 652; Colvin v. Owens, 
22 Ala. 782. 


Ark.—®tna Casualty & Surety Co. 
Vv. eh a 5 S.W.(2d) 929, 177 Ark. 
181. 

Cal.—Los Angeles Rock & Gravel 
Coun) Coast Const. Cost $i Py :9)445 
185 Cal. 586; Adamson v. Paonessa, 
179 P. 880, 180 Cal. 157. 


Ga.—American Nat. Bank v. Fidel- 
ity, etc., Co., 58 S.H. 867, 129 Ga. 126, 
12 Ann.Cas. 666. 


Kan.—Weber Implement & Automo- 
bile Co. v. Dubach, 295 P. 979, 132 Kan. 
309. 

Ky.—Fidelity & Casualty Co. of 
New York v. Farmers’ & Merchants’ 
Pank of Tolu, 2 S.W.(2d) 1048 223 Ky 
32. ; 

La.—Martel v. Rovira, 115 So. 283, 
164 La. 1099. 

Md.—Poe v. Philadelphia Casualty 
Co., 84 A. 476, 118 Md. 347. 


Mass.—Nelson v. Harrington, 16 
Gray 139; Putnam v. Tash, “12 Gray 
121. 

Miss.—Potter v. Fidelity & Deposit 
Co. of Maryland, 58 So. 713, 101 Miss. 
823; Partee v. Mathews, 53 Miss. 140; 
Dozier v. Lewis, 27 Miss.' 679. 


N.Y.—Miller v. O’Kain, 13 Hun 594. 


N.C.—Green v. Ruffin, 102 S.E. 634, 
179 N.C. 345; Liles v. Rogers, 18 S.E. 
T04, ATS) NGC.) 197) sia rAam SR 1620; 
Carlton v. Simonton, 94 N.C. 401. 


Ohio.—Wright v. Fitzgerald, 17 
OhioSt. 635; Maryland Casualty Co. 
v. Caldwell Citizens’ Nat. Bank, 18 
OhioA. 193. 


Pa.—Sellers v. Heinbaugh, 11 A. 
550, 117 Pa. 218; Commonwealth v. 
Horan, 45 Pa.Super. 608. 
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Tenn.—Cass v. Smith, 240 S.W. 
778, 146 Tenn. 218; People’s National 
pate v. Corse, 182 S.W. 917, 133 Tenn. 


Vt.—Pierson’ v. Catlin, 18 Vt. 77. 


Va.—Barton v. Brent, 13 S.E. 29, 
87 Va. 385; Carr v. Glasscock, 3 Gratt. 
(44 Va.) 328. 


Wash.—Great Northern Ry. Co. v. 
Fidelity & Deposit Co. of Maryland, 
134 P. 500, 74 Wash. 698; Northern 
Pac. Ry. Co. v. Fidelity & Deposit Co. 
of Maryland, 134 P, 498, 74 Wash. 543. 


Eng.—Jackson v. Hobhouse, 2 
Meriy. 483, 35 Reprint 1025. 


[a] Illustration.—If the note on 
which a surety is bound and on which 
he attempts to sue, after payment, 
has been proved in the bankruptcy 
of the principal so that the creditor 
could not sue thereon. until after ter- 
mination of the bankruptcy proceed- 
ings, the surety cannot sue thereon 
until such time. Miller vy. O’Kain, 13 
Hun (N.Y.) 594. 


85. U.S.—Randall v. Proceeds of 
The Scranton, 28 F.(2d) 843; The 
Evangel, 94 F. 680; Carroll v. The 
Leathers, 5 F.Cas.No. 23455, Newb. 
Adm. 432 


Ala.—Houston v. Huntsville Branch 
Bank, 25 Ala. 250; Foster v. The 
veperees of the Athenzum, 38 Ala. 


Ark.—Maryland Casualty Co. v. 
Rainwater, 291 S.W. 10038, 173 Ark. 
103, 51 A.L:R. 1332. 


Iowa.—Leach v. Commercial Sav. 
Bank of Des Moines, 213 N.W. 517, 
205 Iowa 1154; Andrew v. U. S. Bank 
of Des Moines, 213 N.W. 531. 2405 
Iowa 883. 


Ky.—Hicks’ Committee v. Smith, 
166 S.W. 248,.158 Ky. 752; Havens v. 
Foudry, 4 Mete. 247. 


Md.—Walsh v. McBride, 19 A. 4, 
72 Md. 45; Carrico v. Farmers’ and 
Merchants’ Nat. Bank, 33 Md. 235. 


Mass.—Tarbell v. Parker, 101 Mass. 
165. 


Mo.—George v. Somerville, 54 S.W. 
491, 153 Mo. 7. 


N.Y.—Dias v. Bouchaud, 10 Paige 
445 [rev on other grounds 1 N.Y. 201, 
How.A.Cas. 509, 4 How.Pr. 291]. 


N.C.—Coltraine v. Spurgin, 31 N.C. 
52. 


Tenn.—Cass v. Smith, 240 S.W. 778, 
146 Tenn. 218. 


Va.—Carr v. Glasscock, 3 Gratt. (44 
Va.) 328. 


Wyo.—National Surety Co. v. Mor- 
ris, 241 P. 1063, 34 Wyo. 134, 42 A. 
LeRyd290. 


[a] Reason for rule.—‘‘No decree 
of subrogation could be entered until 
after payment by the security. Sub- 
rogation can only date from that time, 
not from some pievious time. The 
rights or equities which the creditor 
has for the protection of the debt, 
and to which the surety can be sub- 
rogated upon payment of the debt, can 
be none other than those then exist- 
ent. The court cannot at that time re- 
vive a lost security not then belong- 
ing to the creditor and transfer it by 
the process of subrogation to a sure- 
ty.” Leach v. Commercial Savings 
Bank, 213 N.W. 517, 520, 205 Iowa 
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ty, for subrogation is generally limited to such rights 
as exist at the date of payment.’> Furthermore, a 
surety will be subrogated only to such rights and 
securities as are held by the creditor with respect 
to the particular debt or contract for which the 
surety is bound;*® and, unless there is an agreement 


1154. 


[b] Rights released or extinguish- 
ed by giving of instrument on which 
surety is bound.—(1) There can be no 
subrogation where the obligation on 
which the surety is bound has been 
given to discharge or release the 
right or lien. to which the surety sub- 
sequently claims to be subrogated. 
The Evangel, 94 F. 680. (2) Where 
security has been given to indemnify 
an accommodation aeceptor on a bill 
of exchange and the holder discharg- 
es the bill and takes in lieu thereof a 
note executed by others, and by sure- 
ties, the sureties on paying the note 
cannot be subrogated to the rights 
which the creditor would have had, 
to go against the indemnity of the 
acceptor on the bill, for neither the 
creditor nor acceptor had such rights, 
as the acceptor had been discharged. 
Houston v. Bank, 25 Ala. 250. (38) 
Where the giving of a replevin bond 
to release the property of the princi- 
pal from execution under a judgment 
against principal and sureties oper- 
ates to release the sureties for the 
original debt from liability so that 
the creditor may no longer be sub- 
rogated to their rights in indemnity 
given them by the principal, the sure- 
ties on the replevin bond can acquire 
through the creditor no rights in the 
indemnity given to the original sure- 
ties. Havens v. Foudry, 4 Metc. (Ky.) 
247. (4) Implied vendor’s lien waived 
by taking of personal security see in- 
fra § 68. (5) Subrogation to lien of 
libelant where bond is given to ob- 
tain release of vessel seized in ad- 
miralty proceedings see Admiralty § 
abr ares 


[ec] Surety on instrument given 
creditor in satisfaction of debt.—(1) 
Where sureties settle with the credi- 
tor by the giving of a new bond on 
which the principal does not become 
bound, a surety who pays the second 
bond will be subrogated to the eredi- 
tor’s rights against the principal on 
the original indebtedness since the 
second bond extinguished it only as 
to the creditor. Dodd v. Wilson, 4 
Del.Ch, 108, 399. (2) Subrogation of 
indorser to judgment in payment of 
Mea note has been given see supra 

5. 


Release of security or rights as dis- 
charging surety see Principal and 
Surety §§ 259-269. 


Right to subrogation where creditor 
fraudulently attempts to release se- 
curity to third person before payment 
by surety see supra § 62. 


86. Ark.—Richeson v. National 
Bank of Mena, 132 S.W. 918, 96 Ark. 
594, 


Iowa.—Jefferson v. Century Sav. 
Bank, 120 N.W. 308, 148 Iowa 83. 


Ky.—Baskett v. Rudy, 217 S.W. 112, 
186 Ky. 208. 


La.—Tardy v.: Allen, 3 La.Ann. 66; 
Trent v. Calderwood, 2 La.Ann. 942. 


Mass.—Fisk v. Bower, 116 N.E. 568, 
227 Mass. 315. \ 


N.Y.—New York L. Ins., etc., Co. v. 
Howard, 2 Sandf.Ch. 183. 


Pa.—Wagner v. Elliott, 95 Pa. 487. 


S.D.—Western Surety Co. v. Walter, 
182 N.W. 635, 44 S.D. 112, 24 A.L.R. 
1519. 


Wyo.—vU. S. Fidelity & Quaranty 
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causing the result to be otherwise,®7 sureties on an 
obligation given to procure a loan with which to 
discharge another debt or encumbrance cannot be 
subrogated to the rights of the creditor whose debt 
or encumbrance is discharged, but only to the rights 
of the lender or the creditor in the debt for which 
Where a lien or security is orig- 
inally given to secure the debt for which the surety 
is bound, and also other debts due the same creditor 
for which the surety is not bound, unless there is 
an agreement specifically requiring that the collat- 
eral first be applied to the debt for which the surety 
is bound,®® the surety will not be subrogated to the 
creditor’s prejudice if the collateral is needed to 
satisfy the debts for which the surety is not bound ;°° 


they are bound.®® 


Co. v. Anderson, 264 P. 1030, 38 Wyo. 
88; Kelly v. Anderson, 264 P. 1038, 
38 Wyo. 97. 


Eng.—Wade v. Coope, 2 Sim. 155, 
2 Eng.Ch. 155, 57 Reprint 747. 


[a] Security for different portion 
of same debt.—Where a bond is given 
to secure a part of a debt and a mort- 
gage is Subsequently given to secure 
an independent portion of the same 
debt, the surety, on being compelled 
to pay the bond, is not entitled to be 
subrogated to the security given at 
a different time for another part of 
the debt. Wade v. Coope, 2 Sim. 155, 
2 Eng.Ch. 155, 57 Reprint 747. 


[b] Surety on bond of purchaser 
at judicial sale not subrogated to 
creditor’s rights on original judgment 
debt.—A surety on a bond given by a 
purchaser for property purchased at 
execution sale, who is compelled to 
pay the bond, will not be subrogated 
to the creditor’s rights on the judg- 
ment or the debt against the original 
judgment debtor, but he will be sub- 
rogated only to the creditor’s rights 
against the purchaser and with rela- 
tion to the debt represented by the 
bond. Crow v. Walsh, 3 La.Ann, 540; 
Trent v. Calderwood, 2 La.Ann. 942. 


Surety on depositary’s bond to se- 
curities given to secure excess depos- 
its see infra § 84. 


87. Patterson v. Clark, 23 S.E. 496, 
96 Ga. 494; Fifield v. Mayer, 104 A. 
887, 79 N.H. 82; Downer v. Miller, 15 
Wis. 612. 


[a] Tlustrations.—(1) Where a 
first mortgagee has obtained judg- 
ment of foreclosure against the debt- 
or and the debtor procures a third 
person to become surety on a note 
used to borrow money with which to 
pay the judgment under an agreement 
that the judgment should be kept 
alive and assignéd to the surety for 
his benefit, the surety, on being com- 
pelled to pay the debt, is entitled to 
enforce the judgment of foreclosure, 
although the creditor has given a re- 
ceipt of full satisfaction to the debtor 
and a junior mortgagee has delayed 
enforcing his rights in reliance on 
represantations of the debtor that the 
first mortgage is satisfied. Downer v. 
Miller, 15 Wis. 612. (2) Where a 
surety becomes bound on a note, used 
to obtain a loan with which to dis- 
charge a first mortgage, under an 
agreement with the principal that the 
surety will be given a first mortgage 
as indemnity, but it turns out that 
the surety’s mortgage is inferior to 
an unknown intervening incumbrance 
which is itself inferior to the first 
mortgage discharged, the surety will 
be subrogated to the first mortgage 
which the loan was used to pay as 
against the intervening incumbrance. 
Fifield v. Mayer, 104 A. 887, 79 N.H. 


For later cases, developments and changes in the law see Annotations, same title and section.number, 
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is not bound.®? 


82. But see Handford v. Edwards, 
115. S.W. 1148, 89 Ark. 151, 23 L.R.A. 
N.S. 190 (holding that, where the 
surety advances the debtor money 
with which to discharge the mortgage 
securing the debt in consideration of 
which advance the debtor is to con- 
vey the mortgaged land to the surety 
and the debtor does so convey, but 
there is an intervening lien superior 
to the deed of the surety, the surety 
will not be subrogated to the mort- 
gage against the intervening lien, for 
the redemption by the debtor dis- 
charged the mortgage and it no longer 
existed so that the surety could be 
subrogated thereto). (3) The surety’s 
negligence in not ascertaining the ex- 
istence of the intervening lien at the 
time he became bound will not defeat 
his right of subrogation. Fifield v. 
Mayer, 104 A. 887, 889, 79 N.H. 82 
(“The absence of such investigation 
does not prejudice the second’or sub- 
sequent lienholder; for, if his lien 
were discovered, the party paying off 
the first mortgage by taking an as- 
signment of it would be preferred to 
the lienholder, while if it were not 
discovered the latter suffers no dam- 
age in his Security by a decree giving 
the former the rights of the first 
mortgagee by an assignment of it, or, 
what amounts to the same thing, by 
an order of subrogation. The princi- 
ple is that the lienholder’s equitable 
rights are not infringed, impaired, or 
in any respect changed by the mere 
fact that the other party was negli- 
gent of his own rights in not discover- 
ing the existence of the lien’’). 


88. Ga.—Patterson v. Clark, 23 S. 
E. 496, 96 Ga. 494. 


- Ind.—Gerdone v. Gerdone, 70 Ind. 
2 


Ky.—Flannary v. Utley, 3 S.W. 412, 
5 S.W. 878, 8 Ky.L. 776, 9 Ky.L. 581; 
Reid v. Jackson, 6 Ky.L. 743. 


La.—Pugh v. Sample, 49 So. 526, 123 
La. 791, 39 L.R.A.N.S. 834, 


S.C.—McMullen v. Cathcart, 25 S.C. 
Eq. 117. 


[a] Ilustrations.—(1) A surety on 
a note executed to borruw money with 
which to pay for land, who\pays the 
note, can have no lien by subrogation 
for the payee of the note did not him- 
self have a lien. Jones v. Talbott, 13 
Ky.L. 308. (2) Where a_ debtor 
against whom judgment and execu- 
tions have been obtained proceeds to 
borrow money with which to pay 
them off and another person becomes 
surety for the loan, the surety, on 
payment of the loan, will not be sub- 
rogated to the lien of the judgment 
and execution, for the money borrow- 
ed belonged to the debtor and his pay- 
ment ordinarily operates as a satis- 
faction. Patterson v. Clark, 23 S.R. 
496, 96 Ga, 494. (3) Where a judg- 


} 


tte 


i 


nor can a surety be subrogated to collateral which 
the creditor has exhausted in application on the 
debt to the benefit of the surety.°? 
the time the contract of suretyship is entered into, 
the creditor has a prior lien to secure the debt for 
which the surety is bound, the surety is entitled to 
be subrogated to the same to the exelusion of a 
subordinate lien which the creditor has subsequently 
obtained to secure another debt for which the surety 


If, however, at 


Subrogation is limited to indemnification or reim- 
bursement, and a surety will be subrogated to, and 
ean enforce, the rights of the creditor only to the 
extent necessary to obtain reimbursement for the 


ment has been recovered against prin- 
cipal and sureties on a note and, to 
obtain money with which to pay the 
judgment, the principal and sureties 
execute a new note to a third person 
not the judgment creditor for a loan 
which is applied in payment of the 
judgment, the loan is to be regarded 
as one to the principal, and the pay- 
ment as an extinguishment of the 
judgment by him, so that the sure- 
ties, on being compelled to pay the 
second note, will not be subrogated 
to the judgment previously extin- 
guished by the principal. Pugh v. 
Sample, 49 So. 526, 123 La. 791, 39 L.. 
R.A.N.S. 834. 


Subrogation of persons advancing: 
money to pay debt or encumbrance 
see infra §§ 113-120. 


ee Tysor v. Lutterloh, 57 N.C. 


90. U.S.—National Bank of Com- 
merce of Kansas City, Mo., v. Rocke- 
feller, 174 F. 22, 98 C.C.A. 8. 


Ark.—Kissire. v. Plunkett-Jarrell 
Grocer Co., 145 S.W. 567, .103 Ark. 
473; Richeson v. National Bank of 
Mena; 132 S.W. 913, 96 Ark. 594. 


Conn.—Hudson Trust Co. v. Cush- 
man, 105 A. 344, 93 Conn. 119; Stam-. 
ford Bank v. Benedict, 15 Conn. 437; 
rere v. Hartford Bank,-15 Conn.. 


Ky.—Cargile v. Briscoe, 265 S.W. 
929, 205 Ky. 394. 


Mass.—Wilcox v.. Fairhaven Bank, 
7 Allen 270; Richardson v. Washing- 
ton Bank, 3 Metc. 536. See Child v.. 
New York, etc., R. Co., 129 Mass. 170 
(holding that a guarantor for the pay- 
ment of interest only is not entitled 
to be subrogated to collateral given 
to secure the principal debt until the 
entire debt has been paid). 


Hee v.. McMurtry, 8 Mo. 


Va.—vVance v. Monroe, 4 Gratt. (45 
Va.) 52. 


Sues wieear ee Bank v. Izen, 29 B.C. 
i. 

[a] Debts of other creditors se 
cured by trust deed need not be sat- 
isfied.—Where a deed of trust’ has 
been executed to secure the creditor 
to whom the surety is bound, and 
also other creditors of the principal, 
the surety is subrogated to the rights 
of his creditor under the deed on pay- 
ment of that debt alone. Allison v. 
Sutherlin, 50 Mo: 274; Walker v. 
Crowder, 37 N.C.. 478. 


[b] Surety subrogated to surplus 
after other debts satisfied.—-Prael Vv. 
Gardiner, 2 Cox,Ch: 86;,30 Reprint 40. 


91. Marshall, v:. Dixon, 9 S.B, 
82 Ga. 435. ae 


92. See supra § 62: 


§§ 64-65] 


amount which the surety has actually paid.®? If 
a surety has been fully reimbursed he will not be 
As against a cosurety the paying 
surety will be subrogated only in the amount that 
the cosurety is equitably bound to contribute.®® 


Recovery on instrument evidencing debt. A sure- 
ty on a bill or note, who brings suit on the instru- 
ment with reference to which he has been subro- 
gated to the ereditor’s rights,9* may recover at- 
torneys’ fees provided for in the instrument,®7 al- 
though the surety has paid the debt without suit 
so that he has not been compelled to pay attorneys’ 
and he is entitled to the 
benefit of a provision for the waiver of certain pro- 
According to some cases 


subrogated.®4 


fees to the ecreditor;°$ 
cedure by the maker.°® 


93.° U.S.—Lacy v. Maryland Cas- 
ualty Co., 32 F.(2d) 48; Seattle First 
Nat. Bank v. Philadelphia City Trust, 
CLG GNCO., tts Bb 29. 52; Ci CoA: 183: 


Ala.—Shaddix yv. National Surety” 


Co.; 128 So. 220, -221 Ala. 268. 
Ark.—Jordan v. Adams, 7 Ark. 348. 


Ga.—Stanford v. Connery, 11 S.E. 
507, 84 Ga. 731. 


Ill.—Massachusetts Bonding & In- 
surance Co, v. Standard Trust & Sav- 
ings Bank, 166 N.E,. 123, 334 Ill. 494; 
Coggeshall v. Ruggles, 62 Ill. 401. 


Ind.—Southern Ry. Co. v. Bretz, 
104 N.E. 19, 181 Ind. 504. : 
Ky.—Sanders v. Commonwealth 


Bank, 2 Metc. 327; 
J.J.Marsh. 457. 


Md.—Gillespie v. Creswell, 12 Gill 
&J. 36. 


Mo.—Massachusetts Bonding & In- 
surance Co. v. Ripley County Bank, 
237 S.W. 182, 208 Mo.App. 560. 


Neb.—Eaton v. Lambert, 1 Neb. 
339. 


N.J.—Union Stone Co. v. Hudson 
County, 65 A. 466, 71 N.J.Eq. 657. 


Pa.—Boltz’s Estate, 19 A. 303, 1383 
Past. 


Philippine.—Saenz de Vizmanos, 
etc., v. Yap Chuan, 16 Philippine 76. 


Tex.—Batsell v. Richards, 16 S.W. 
313, 80 Tex. 505. 


Eng.—Reed v. Norris, 2 Myl.&C. 
361, 14 Eng.Ch. 361, 40 Reprint 678. 


See Blake v. Traders’ Nat. Bank, 
21 N.E. 381, 149 Mass. 250, 3 L.R.A. 
746 (holding that a surety, subrogat- 
ed to the beneficiary’s right of action 
against one who has converted trust 
stocks by applying them toward an 
individual debt of the trustee, can 
recover only for such sums of inter- 
est as he has paid, and he cannot re- 
cover for sums paid by a cosurety 
as dividends for a considerable length 
of time in order to conceal the de- 
fault of the trustee). 


[a] Payment in medium of de- 
preciated value.—Where the surety 
pays the debt by a depreciated me- 
dium which is accepted at its face 
value, the surety will be subrogated 
only to the extent of the actual val- 
ue of the payment. Jordan v. Adams, 


Miles v. Bacon, 4 


7 Ark. 348: Miles v.. Bacon, 4 J.J. 
Marsh. (Ky.) 457; Gillespie v. Cres- 
well, 12 Gill&J. (Md.) 36. 


[b] Payment made by set-off.— 
Where the sureties have been allowed 
a set-off to part of the creditors’ de- 
mand, their right of subrogation is 
not limited to the amount of the 


judgment against them for the bal- 
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Rights.® 


pay the same.’ 


ance, but extends to the whole amount 
of the creditor’s claim. Keokuk v. 
Love, 31 Iowa, 119. 


94. Boone County Bank v. Byrum, 
56 S.W. 532, 68 Ark. 71; Culbertson v. 
Salinger, 108 N.W. 454, 131 Iowa 307; 
Warren v. Sennett, 4 Pa. 114. 


95. New Bedford Sav. 
Hathaway, 134 Mass. 
289; McDaniel v. Lee, 


Inst. v. 
69, 45 Am.R. 
37. Mo. 204; 
Dobson v. Prather, 41 N.C. 31; Mc- 
Neill v. Short, (Alta.) [1926] 4 Dom. 
Ll geese ad WE 


[a] Proof of debt against estate 
of insolvent cosurety limited to one 
half amount paid.—A surety who has 
paid a promissory note in full can- 
not prove the entire debt, in the name 
of the creditor, against the estate of 
an insolvent cosurety, even though 
the payment which the paying surety 
would receive by way of dividends on 
proof of the whole debt will not 
amount to more than half the debt, 
and the paying surety can prove for 
only one half the amount he has ac- 
tually paid. New Bedford Sav. Inst. 
v. Hathaway, 134 Mass. 69, 45 Am.R. 
289. 


96. Subrogation to debt and evi- 
dences thereof see infra § 67. 


97. Josselyn v. Edwards, 57 Ind. 
212; Fox v. Kroeger, 35 S.W.(2d) 679, 
119 Tex. 511 [aff (Civ.App.) 5 S.W. 
(2d) 180]; Carpenter v. Minter, 12 
S.W. 180, 72 Tex. 370. 


[a] As against cosurety percent- 
age for attorneys’ fees can be re- 
covered only on one half sum paid.— 
Arto v. Jester, (Tex.Civ.App.) 274 
S.W. 984, 


98. Carpenter v. Minter, 12 S.W. 
180, 72 Tex. 370; Beville v. Boyd, 41 
S.W. 670, 42 S.W. 318, 16 Tex.Civ.App. 
491, 


99. Josselyn v. Edwards, 
212. 


1. Cooper v. Jewett, 233 F. 618, 147 
C.C.A. 426; Fox-v. Kroeger, 35 S.W. 
(2d) 679, 119-Tex. 511 [aff (Civ.App.) 
5 S.W.(2d) 180]; Arto v. Jester, (Tex. 
Civ.App.) 274 S.W. 984. See Simpson 
v. Gardiner, 97 Ill. 237 (holding that 
a joint mortgagor who pays more 
than his proportionate share of the 
debt is entitled to receive the same 
rate of interest as the mortgagee 
was entitled to on the original debt). 


2. Waldrip v. Black, 16 P. 226, 74 
Cal. 409. 

3. Indemnitor of surety as entitled 
to rights of surety see infra § 89. 

Surety of surety as entitled to 
rights of surety see infra § 88. 

4. Cal.—San Francisco Sav. Union 


57 Ind. 
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the surety can recover the rate of interest stipulated 
in the note on the amount he has been compelled 
to pay; but there is authority for limiting the 
surety’s recovery to legal interest only if the amount 
stipulated in the instrument is higher.? 


[§ 65] (8) Assignment and Transfer of Surety’s 
Rights which a surety has acquired by 
way of subrogation are assignable by him;* 
they may pass to his personal representatives,® or 
to his hen ereditors whose rights are affected by 
the enforcement of the debt against the property 
of the surety,® or to a transferee of the surety’s 
property who, in order to prevent it from being 
taken in satisfaction of the debt, is compelled to 


and 


v. Long, 53 P. 907 [rev on other 
grounds 55 P. 708, 123 Cal. 107]; Pond 
EE eat 92 PYraA0s5e 61 CalApp: 


era ee v. Garrett, 65 Ill.App. 


Iowa.—Rand vy. Barrett, 24 N.W. 
530, 66 Iowa 731. 


N.H.—Stavrelis v. Zacharias, 106 
A. 306, 79 N.H. 146; Dearborn vy. 
Taylor, 18 N.F&. 153. 


N.C.—York y. Landis, 65 N.C. 535. 


Tex.—vVernor v. D. Sullivan & Co., 
(Civ.App.). 126 S.W. 641. 


Vt.—McDaniels v. Flower Brook 
Mfg.Cox, 22: Vt. 274. 


[a] By assignment surety can of 
course pass no greater rights than he 
himself possesses.—San Francisco 
Sav. Union v. Long, 55 P. 708, 123 Cal. 
107 [rev 53 P. 907]; Massie v. Mann, 
17 Iowa 1381. 


5. McWilliams v. Lee, 76 Ga. 838; 
Harris v. Wynne, 4 Ga. 521; Mains v. 
Barnhouse, 229 N.W. 218, 209 Iowa 


963; Baskett v. Rudy, 217 S.W. 112, 
186. Ky. 208; Ward's Appeal, 100 Pa. 
289; Wilder’s Ex’x v. Wilder, 72 A. 


203, 82 Vt. 123. 


6 Bank of Commerce & Trusts v. 
McArthur, 261 F. 97 [aff 265 F. 1019]; 
Moore v. Bray, 10 Pa. 519; Neff v. 
Miller, 8 Pa. 347; Royalton Nat. Bank 
v. Cushing, 53 Vt. 321; Quay v. Scul- 
thorpe, 16 GrantCh. (Ont.) 449; Gar- 
rett v. Johnstone, 13 GrantCh, (Ont.) 
86. See Miller v. Stout, 5 Del.Ch. 259 
(holding that the creditor must work 
out his equities through the surety, 
and, if the surety has no equity to 
be subrogated as against the princi- 
pal, the surety’s creditor will have 
no such equity). S 


[a] Reason for rule.—‘‘Here is 
a surety, whose money has been ap- 
plied in payment of the debt of his 
principal, to the exclusion of his own 
proper creditors. That he would be 
entitled to come in, by way of sub- 
stitution, upon the estate of the prin- 
cipal, is every-day equity; and I 
think it equally clear, that his credi- 
tor, who Has suffered by the appro- 
priation of the fund which otherwise 
would have been available for the 
discharge of his claim, may well ask 
to stand upon his equity, to the ex- 
tent of the deprivation to which he 
has been subjected.”. Neff v. Miller, 
8§-Pa.St. 347, 350. 


Marshaling assets by subrogation 
of one creditor to rights of other 
creditor having two funds see Mar- 
shaling Assets and Securities § 26. 


7 Darrow v. Summerhill, 58 S.W. 
158, 24 Tex.Civ.App, 208. 
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[§ 66] b. Rights and Remedies to Which Subro- 
gated—(1) Rights of Which Surety Is Ignorant or 
on Which He Did Not Rely. A surety’s right to be 
subrogated to all rights and remedies of the cred- 
itor includes rights and remedies of which the surety 
was ignorant at the time the contract of suretyship 
was entered into,® or rights and remedies which have 
been given to, or acquired by, the ereditor subse- 
quent to such time.® 


[§ 67] (2) Debt Itself and Evidences and Inci- 
dents Thereof. It seems to have been assumed by 
early Engiish cases that the general rule, that a 
surety is subrogated to all rights, remedies, and 
securities, of the creditor,!® entitled the surety, on 
payment, to the debt itself, and all incidents there- 
of, although at law. they might be deemed to have 
been extinguished by the payment.’ Subsequently, 
however, it was said that the right of subrogation 
did not include the debt itself, or dependent inci- 
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dents and rights which were extinguished by the 
payment, but that it extended only to such collateral 
securities as would continue to exist after the pay- 
ment, and it was held that payment of a bond on 
which a surety is bound extinguishes the same so 


that he cannot be subrogated to the ereditor’s rights 


thereon against the principal.'? - Limitations were 
soon placed on this rule by a holding that, if the 
bond on which the surety is bound is only collateral 
for another instrument executed by the principal, 
the surety, by the payment of his bond, becomes en- 
titled to enforce the previous instrument executed 
by the principal;1* and eventually the technical dif- 
ficulties raised by these cases were removed for Eng- 
land by the Mereantile Law Amendment <Act.** 
While the English rule, refusing subrogation to the 
debt, and dependent rights extinguished at law by 
the payment, has apparently been followed in some 
jurisdictions,1® and has created difficulties in a 


ee 
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8. Kan.—Blitz v. Metzger, 241 P. 
259, 119 Kan, 760, 245 P. 161, 120 Kan. 
555. 


Mass.—Fiske vy. Bower, 116 N.E. 
568, 227 Mass, 315. 
Mo.—Arnot v. Woodburn, 35 Mo. 


Si 


Pa.—Beaver Trust Co, v. Morgan, 
103 A. 367, 259) Pay 567. 


W.Va.—Hevener v. Berry, 17 W.Va. 
AT74, 


Eng.—Pearl v. Deacon, 24 Beav. 
186, 538 Reprint 828; Leicestershire 
Banking Co. v. Hawkins, 16 T.L.R. 
Suhre 


9. U.S.—Findlay v. U. S. Bank, 9 
F.Cas.No. 4,791, 2 McLean 44. 


Ky.—Dunlap v. O’Bannon, 5 B.Mon. 
393. 


ee Mah v. Featherson, 5 La.Ann. 
306. 


N.Y.—Havens v. Willis, 3 N.E. 313, 
100 N.Y. 482; Green v. Milbank, 3 
Abb.N.Cas, 138; Ottman v. Moak, 3 
Sandf.Ch, 431. 


Tenn.—Scanland v. 
169. 


Tex.—Mitchell v. De Witt, 25 Tex. 
Suppl. 181, 78 Am.D. 561. 


Wng—Scott vy. Knox, 2 Jones Exch. 
778; Campbell v. Rothwell, 47 L.J.Q. 
B. 144. But see Wade v. Coope, 2 Sim. 
155, 2 Eng.Ch. 155, 57 Reprint 747 

- (containing a suggestion that the se- 

curity must have been given at the 
same time that the surety became 
bound for the debt). 


But see Semmes v. Naylor, 12 Gill 
&J. (Md.) 358 (holding that a prior 
surety could not be subrogated to the 
ereditor’s rights against a _ subse- 
quent surety on the ground that the 
second surety was not given until 
long after the first surety had con- 
tracted his liability and could not 
have constituted an inducement for 
the first surety to become bound). 


10. See supra § 49. 


11. Morgan v. Seymour, 1 Ch.Rep. 
120, 21 Reprint 525; Robinson vy. Wil- 
son, 2 Madd. 434, 56 ° Reprint 395. 
See also Ex p. Crisp, 1 Atk. 13838, 26 
Reprint 87; Parsons vy. Briddock, 2 
Vern.Ch. 608, 23 Reprint 997 (cases 
generally regarded as inconsistent 
with Copis v. Middleton, Turn. & R. 
224, 12 Eng.Ch. 224, 37 Reprint 1083, 
although probably distinguishable). 


12. Copis v. Middleton, Turn. & R. 


Settle, Meigs 


-_- 


_|surety was bound). 


224, 12 Eng.Ch. 224, 37 Reprint 1083. 


[a] Reasons assigned by Lord El- 
don.— ‘It is a general rule that in 
equity a surety is entitled to the bene- 
fit of all the securities which the 
creditor has against the principal, 
but then the nature of those securi- 
ties must be considered; when there 
is a bond merely, if an action was 
brought upon the bond, it would ap- 
pear upon oyer of the bond that the 
debt was extinguished; the general 
rule therefore must be qualified, by 
considering it to apply to such se- 
curities as continue to exist, and 
do not get back upon payment to the 
person of the principal debtor; in 
the case for instance where in addi- 
tion to the bond there is a mortgage, 
with a covenant on the part of the 
principal debtor to pay the money, the 
surety paying the money would be 
entitled to say, I have lost the benefit 
of the bond, but the creditor has a 
mortgage, and I have a right to the 
benefit of the mortgaged estate which 
has not got back to the debtor.” Cop- 
is v. Middleton, Turn. & R. 224, 229, 12 
Eng.Ch. 224, 37 Reprint 1083. 


13. Hodgson v. Shaw, 3 Myl. & K. 
190, 10 Eng.Ch. 183, 40 Reprint 70. 


[a] Reason for rule.—‘In deciding 
Copis v. Middleton Lord Eldon ex- 
pressly admitted that where a mort- 


‘gage has been given in further se- 


curity for the same debt the surety 
who paid off the specialty was en- 
titled to an assignment of the mort- 
gage; and so if there was but one 
specialty, viz., the mortgage, because 
there the payment did not, as in the 
case of a bond, extinguish the securi- 
ty without a reconveyance, and there 
was something to assign or transfer. 
It is impossible, in principle, to dis- 
tinguish the case so put from the 
present; the ground of debt is the 
same in the mortgage and the bond as 
it is the same here in the bond of 
1812 (the bond originally given for 
the debt) and the bond of 1816 (the 
bond given as security on which the 
Paying off the 
mortgage debt would have effectually 
excluded the mortgagee from any re- 
course against the estate in equity; 
and so would paying the bond of 1816 
have prevented, in equity, the obligee 
from. suing on the bond of 1812, and 
might possibly have called, from the 
Court of common law in which any 
such action was brought, an order to 
stay proceeding on it. Yet the origi- 
nal security subsisted as the mort- 
gage subsisted, notwithstanding the 


discharge of the second security and 
the inability of the creditor to avail 
himself of it in an equitable point of 
view, so as to have double satisfac- 
tion of his debt. It subsisted, as the 
mortgage did, only to the effect of 
clothing the surety with that credi- 
tor’s rights against the principal 
debtor.” Hodgson v. Shaw, 3 Myl. & 
K. 190, 10 Eng.Ch. 183, 40 Reprint 70, 


14 St. 19 & 20 Vict. c 97 § 5. 


[a] Under the act which provides: 
“Every person who being a surety for 
the debt or duty of another ... shalJl 
pay such debt or perform such duty 
shall be entitled to have assigned to 
him, or to a trustee for him, every 
judgment, specialty, or other securi- 
ty which shall be held by the creditor 
in respect of such debt or duty, 
whether such judgment, specialty, or 
other security shall or shall not be 
deemed at law to have been satisfied 
by the payment of the debt or per- 
formance of the duty; and such per- 
son shall be entitled to stand in the 
place of the creditor, and to use all 
the remedies, and, if need be, and up- 
on proper indemnity, to use the name 
of the creditor...” a surety who 
pays a bond for a debt due to the 
crown is entitled to the crown’s right 
of priority over other creditors of the 
estate of the deceased principal. In 
re Churchill, 39 Ch.D. 174. 


[b] Ontario Mercantile Amend- 
ment Act (Rev. St. [1914] ¢ 133 § 3), 
entitling every person who is liable 
with another for a debt and who pays 
the same to stand in the place of 
the creditor, does not entitle a land- 
lord who has paid taxes which the 
tenant has covenanted to pay to avail 
himself of the municipality’s remedy 
of distress, and, as apart from the 
statute the payment extinguishes the 
remedy, the landlord can: claim no 
right to it under the general doctrine 
of subrogation. Boone v. Martin, 47 
Ont.L. 205, 209 [cit Cyc]. 


15. Morse v. Williams, 22 Me. hay ef 
Frevert v. Henry, 14 Nev. 191; Sand- 
ers v. Boykin, 134 S.E. 643, 192 N.C. 
262; Bank of Davie v. Sprinkle, 104 S. 
EK. 477, 180 N.C. 580; Liles v. Rogers, 


18 S.B, 104, 113 N.C. 197,.3% Am.S.R=- 


627; Briley v. Sugg, 21 N.C. 366, 30 
Am.D,-172; Sherwood y. Collier, 14 
N.C. 380, 24 Am.D. 264; Boone v. 
Martin, 47 Ont.L. 205, 209 [cit Cyc]. 
See McCoy v. Wood, 70 N.C. 125 (ree- 
ognizing the rule, but holding that 
the right to which the surety sought 


For later cases, developments and changes in the law see Annotations, same title and section number. 


or 


a 


§ 67] 


number of American states,!® it is the widely ac- 
cepted American rule that, no matter what the effect 
of payment at law, it is, in equity, by virtue of 
the doctrine of subrogation, to be regarded as a 
purchase by the surety, and operating as an equita- 


to be subrogated was a collateral se- 
curity not extinguished by payment 
of the debt). See also Bittick v. Wil- 
kins, 7 Heisk. (Tenn.) 307; Cleveland 
v. Martin, 2 Head (Tenn.) 128; Topp 
v. Branch Bank, 2 Swan (Tenn.) 183; 
Miller v. Porter, 5 Humphr. (Tenn.) 
294; Uzzell v. Mack, 4 Humphr. 
(Tenn.) 319, 40 Am.D. 648 (all .rec- 
ognizing that the surety cannot be 
subrogated to judgments or special- 
ties on which he is bound, but holding 
that the particular right involved 
was a collateral security to which he 
could be subrogated). Compare Whit- 
tier v. Heminway, 22 Me. 238, 38 Am. 
D. 309 (holding that a sheriff who 
pays with his own funds an execu- 
tion in his hands without taking an 
assignment of. the debt will not be 
considered as an equitable assignee 
of the creditor since the payment ex- 
tinguished the debt). 


[a] Exception created in North 
Carolina by statute (Bat. Rev. St. 
[1828] § 4¢ 110) providing that, when 
a surety pays the debt of his deceased 
principal, the claim thus accruing 
shall have such priority in the ad- 
ministration of the assets of the prin- 
cipal as the debt had before its pay- 
ment, not only entitles a surety to 
claim priority against the estate of 
his principal whether the payment be 
made before or after his death, but 
also enables a cosurety who pays a 
bond debt, for which the other is 
equally bound, to claim as a bond 
creditor in the administration of the 
estate of the deceased cosurety. 
Howell v. Reams, 73 N.C. 391. 


16. See cases infra this note. 


[a] Alabama.—(1) By statute the 
majority rule has now been adopted 
and the surety is regarded as being 
in effect a purchaser of the debt and 
all its incidents. Anniston Banking & 
Loan Co. v. Green, 73 So. 81, 82, 197 
Ala. 567; Thrasher v. Neely, 72 So. 
115, 196 Ala. 576. (2) Several early 
cases which seem to have been large- 
ly decided on other grounds have 
held, at least by way of dicta, that 
a surety will not be subrogated to 
the creditor’s rights on an _ instru- 
ment or judgment on which the surety 
is bound with the principal (Sanders 
v. Watson, 14 Ala. 198; Foster v. Ath- 
enzeum, 8 Ala, 302), (3), nor to a 
lien which exists only by virtue of the 
very instrument on which he is bound 
and which becomes functus officio by 
the payment of the debt secured by 
it (McNeill v. McNeill, 36 Ala. 109, 76 
Am.D, 320; Houston v. Bank, 25 Ala. 
250). (4) The tendency of these 
cases was narrowly limited, and it 
was held that a surety is entitled to 
be subrogated to a lien which is by 
statute declared to be created on the 
property of the principal by ‘the ex- 
ecution of the bond on which the 
surety is bound. Knighton v. Cur- 
ry, 62 Ala. 404. See also Harwood v. 
Harper, 54 Ala. 659 (holding that, 
where an executor is charged on his 
final accounts with the amount of a 
note owing the estate which he has 
failed to collect, the note is not there- 
by extinguished and discharged, but 
pecomes the individual property of 
the executor and is enforceable by 
him). 

[b] Texas.—(1) The rule was 
early announced that payment by the 
surety extinguished the debt or ob- 
ligation itself, and that the surety 
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could not be subrogated thereto. Hol- 
liman v. Rogers, 6 Tex, 91. (2) This 
case was subsequently overruled, the 
doctrine of Copis v. Middleton, Turn. 
& R. 224, 12 Eng.Ch. 224, 37 Reprint 
1083, rejected, and the rule estab- 
lished that a surety is entitled not 
only to’ be subrogated to collateral 
Securities but also to the creditor’s 
rights on the debt itself or any in- 
strument representing, or evidencing, 
the same, Sublett v. McKinney, 19 
Tex. 438. (3) This latter rule was 
adhered to in a considerable number 
of cases. Carpenter v. Minter, 12 S.W. 
180, 72 Tex. 370; Tutt v. Thornton, 
57 Tex. 35 [overr Holliman vy. Rogers, 
6 Tex. 91]; Hollimon y. Karger, 71 
S.W. 299, 30 Tex.Civ.App. 558; Be- 
ville v. Boyd, 41 S.W. 670, 42 S.W. 
318, 16 Tex.Civ.App. 491; Bell ‘v. 
Gammon, 8 Tex.A.Civ.Cas. § 405; 
Hoffman vy. Bignall, 1 Tex.A.Civ.Cas. § 
704. (4) Ina case, however, which ac- 
tually involved only an attempt by one 
joint obligor to sue another for con- 
tribution on the written contract by 
which the parties were bound, the 
supreme court professed to overrule 
the previous holdings that a surety is 
entitled to sue on the instrument evi- 
dencing the original indebtedness, 
and to hold that a surety will not be 
subrogated to the debt itself if the 
debt does not constitute a lien or has 
no right of priority, but that, if the 
debt is a lien or has a right of priori- 
ty, the surety will be subrogated to 
the lien or right of priority and, to 
the extent necessary to permit this, 
equity will treat the debt ag still ex- 
istent, Faires v. Cockrill, 31 S.W. 
190, 689, 88 Tex. 428, 28 L.R.A. 528. 
(5) Subsequent cases did not accord 
as to the effect of this decision. One 
case held that it prevented a surety 
from being subrogated to and suing 
on the obligation itself only where he 
is seeking to obtain contribution from 
a cosurety, and that a surety for the 
entire obligation will be subrogated 
to the debt where he is seeking to 
obtain reimbursement from the prin- 
cipal. Beville v. Boyd, 41 S.W. 670, 
42 S.W. 318, 16 Tex.Civ.App. 491. See 
also Kynerd vy. Security Nat. Bank, 
(Civ.App.) 228 S.W. 123 [rev 207 S.W. 
133] (holding that the rule of Faires 
v. Cockrill, supra, did not prevent a 
surety ona promissory note from pur- 
chasing the same and maintaining an 
action thereon where there was no 
intention to discharge or satisfy the 
indebtedness). (6) Other cases pur- 
ported to apply the statements in 
Faires v. Cockrill, supra, without 
limitation. Moore v. Jenkins, 211 S. 
W. 975, 109 Tex. 461 [rev (Civ.App.) 
168 S.W. 398]; Hazleton v. Holt, (Civ. 
App.) 285 S.W. 1115; Holloman vy. Ox- 
ford, (Civ.App.) 168 S.W. 437; Hal- 
bert v. Paddleford (Civ.App.) 33 S. 
W. 592 (actually involving an at- 
tempt by the maker of a note to en- 
force the same against one who had 
assumed and agreed to pay the debt). 
(7) And the distinction taken be- 
tween debts which are a lien or have 
a@ priority, and those which are other- 
wise, has been carried out by a hold- 
ing to the effect that, if a joint judg- 
ment debtor pays the judgment be- 
fore it has become a lien by proper 
recording, the judgment is thereby 
discharged and he is not entitled to 
be subrogated thereto since it was 
not a debt which constituted a lien. 
Morris v. Davis, (Civ.App.) 31 S.W. 
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ble assignment to him of the debt and all its evi- 
dences and incidents, so that he may enforce the 
same to the extent necessary to obtain reimburse- 
ment from the principal,’ or contribution from a 


850. (8) Recently, however, the su- 
preme court reaffirmed the cases re- 
jecting Copis v. Middleton, Turn. & 
R. 224, 12 Eng.Ch. 224, 37 Reprint 
1083, overruled the other Texas cases 
to the contrary, and said: “We now 
announce the rule in Texas to be that, 
where the surety pays the debt of 
the principal, he has his election to 
either pursue his legal remedies and 
bring an action on an assumpsit, or 
the obligation implied by law in his 
favor for reimbursement by the prin- 
cipal; or he can prosecute an action 
on the very debt itself, and in either 
event he stands in the shoes of the 
original creditor as to any securities 
and rights of priority. What we have 
already said applies with equal force 
to all debts whether represented by 
a negotiable instrument or not.” Fox 
v. Kroeger, 35 S.W.(2d) 679, 681, 119 
den 511 [Laff €Civ.App.) 5 S.W.(2d) 


17. U.S.—Lidderdale v. Robinson, 
12 Wheat. 594 [aff 2 Brock. 159]; 
Sloat-Darragh Co. v.. General Coal 
Co., 276 F. 502; United States Fideli- 
ty & Guaranty Co. v. Union Bank & 
Trust Co., 228 F. 448, 148 C.C.A. 30; 
Carroll v. The Leathers, 5 F.Cas.No. 
2,455, Newb.Adm. 432. See Brown 
v. Decatur, 4 F.Cas.No. 2,001, 4 
CranchC.C. 477 (holding that the sure- 
ty may take assignment of debt if 
he evidences intention not to ex- 
tinguish it). But see Dennis v. Rid- 
er, 7 F.Cas.No. 3,797, 2 McLean 451; 
McLean v. Lafayette Bank, 16 F.Cas. 
No, 8,888, 3 McLean 587; U.S. v. 
Preston, 27 F.Cas.No. 16,087, 4 Wash. 
C.C. 446 (all indicating that the sure- 
ty will not be subrogated to the 
original obligation or debt itself). 


€ali.—Dow v. Nason, 38 P. 54; Wal- 
drip v. Black, 74 Cal. 409, 16 P. 226. 
But see Crystal v. Hutton, 81 P. 1115, 
1 Cal.App. 251 (holding that, notwith- 
standing a statute providing that a 
surety who satisfies an obligation of 
the principal may enforce every rem- 
edy which the creditor then has 
against the principal to the extent 
of reimbursing what he has expend- 
ed, a surety who pays, and takes an 
assignment of, a promissory note on 
which he is bound is not entitled to 
enforce the same against the princi- 
pal where there is a general statute 
providing that full performance of 
an obligation by a party whose duty 
it is to perform it, if accepted by the 
ereditor, extinguishes it, for by virtue 
of the latter statute the note is ex- 
tinguished by the payment). 


Colo.—American Surety Co. of New 
York v. Shumaker, 254 P. 999, 81 Colo. 
241. See Cone v. Eldridge, 119 P. 
616, 51 Colo. 564 (containing the sug- 
gestion that a guarantor will be sub- 
rogated to the debt itself, although a 
surety might not, for payment by a 
guarantor is not an extinguishment, 
although payment by a surety might 
be). 


Del.—Miller v. Stout, 5 Del.Ch. 259; 
Dodd v. Wilson, 4 Del.Ch. 399; Mer- 
riken v. Goodwin, 2 Del.Ch. 236. 


Ga.—Livingston v. Anderson, 5 S.E, 
48, 80 Ga. 175; Lumpkin v. Mills, 4 
Ga. 348; Travis v. Sams, 99 S.E. 239, 
23 Ga.App. 713. 


Tll_—Simpson v. McPhail, 
App. 499 


Ind.—Opp v. Ward, 24 N.E. $74, 125 
Ind. 241, 21 Am.S.R. 220; Josselyn v. 
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Edwards, 57 Ind. 212. See Thomas vy. 
Stewart, 18 N.E. 505, 117 Ind. 50, 1 
L.R.A. 715 (dicta to effect that pay- 
ment operates as equitable assign- 
ment of debt to surety). 


Ind.T.—Sparks v. Childers, 47 S.W. 
CLG, SoMa S Ste 


Iowa.—Banker’s Surety Co. _ v. 
Linder, 137 N.W. 496, 156 Iowa 486; 
Rand v. Barrett, 24 N.W. 530, 66 Iowa 
(oaks : 


Ky.—Sisk’s Adm’r v. Sisk’s Adm’r, 
234 S.W. 296, 192 Ky. 672; Smith v. 
Wells, 4 Bush 92; Morris v. Evans, 2 
B.Mon. 84, 36 Am.D. 591. But see 
Mudd v. Mullican, 12 S.W. 385, 11 Ky. 
L. 417 (apparently holding that the 
surety is not subrogated to the debt 
itself). 


Md.—Crisfield v. State, 55 Md. 192; 
Orem v. Wrightson, 51 Md. 34, 34 Am. 
R. 286; Creager v. Brengle, 5 Harr. 
&J. 234, 9 Am.D. 516. 


Mass.—Washington Bank v. Shurt- 
leff, 4 Mete. 30. But see Pray v. 
Maine, 7 Cush. 253 (holding that pay- 
ment of a promissory note by a sure- 
ty thereon discharges the note, and 
the surety, by taking an assignment 
of the note, cannot enforce the same 
against the principal, the only right 
of the surety being to claim for mon- 
ey paid at the request of the princi- 
pal). ‘ 

Minn.—Benson vy. _ Saffert-Gugis- 
berg Cement Const. Co., 201 N.W. 424, 
161 Minn. 269;. Calmenson v. Moudry, 
162 N.W. 1076, 137 Minn. 123; Nettle- 
ton v. Ramsey County Land, etc., Co., 
56 N.W. 128, 54 Minn. 395, 40 Am.S.R. 
342; Felton v. Bissel, 25 Minn. 15; 
Folsom y. Carli, 5 Minn. 333, 30 Am.D. 
429. 


Mo.—Hackett v. Watts, 40 S.W. 
113, 188 Mo. 502; Benne v. Schnecko, 
13 S.W. 82, 100 Mo. 250; Ferguson v. 
Carson, 86 Mo. 673; Allison v. Suth- 
erlin, 50 Mo. 274; Berthold v. Bert- 
hold, 46 Mo. 557 [aff 22 How. (U.S.) 
334, 16 L.Ed. 318]; Furnold v. State 
Bank, 44 Mo. 336; Ferd Heim Brew- 


ing Co. v. Jordan, 85 S.W,. 927, 110 
Mo.App. 286; Cowgill v. Linnville, 20 
Mo.App. 138. 


Neb.—State v. Kilgore State Bank, 
201 N.W. 901, 112 Neb. 856; Kramer 
v. Bankers’ Surety Co., 133 N.W. 427, 
90 Neb. 301. 


N.H.—Low v. Blodgett, 21 N.H. 121. 
See also Brewer v. Franklin Mills, 42 
N.H. 292 (where debt was said to be 
regarded as unpaid at least so far as 
collateral securities were concerned). 


N.Y.—Fairchild v. Lynch, 2 N.E. 
20, 99 N.Y. 359; Townsend v. Whit- 
ney, 75 N.Y. 425; Allaire v. Silber- 


berg, 205 N.Y.S. 634, 210 App.Div. 
109; Male v. Atchison, T. & S. F. R. 
Co., 166 N.Y.S. 593, 179 App.Div. 87 


[aff 129 N.E. 458, 230 N.Y. 158]; Unit- 
ed States Fidelity & Guaranty Co. v. 
Carnegie Trust Co., 146 N.Y.S. 801, 
161 App.Div. 435 [aff 107 N.E. 1087, 
213 N.Y. 629]; Goodyear v. Watson, 
14 Barb, 481; Cincinnati Fifth Nat. 
Bank v. Woolsey, 48 N.Y.S. 148, 21 
Mise. 757 [aff 52 N.Y.S. 827,:31 App. 
Div. 61]. 


N.D.—Clark v. Northern Pac. Ry. 
Co., 214 N.W. 33, 55 N.D. 454. 


Ohio.—Hill v. King, 26 N.E. 988, 48 
OhioSt. 75; Dempsey v. Bush, 18 Ohio 
St. 376; Pullan v. De Camp, 9 Ohio 
Dec. (Reprint) 344, 12 Cinc.L.Bul. 
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Okl.—Winans v. Hare, 148 P. 1052, 
46 Okl. 741; Pendergraft v. Phillips, 
156 P. 1189, 57 Okl. 105; McClure vy. 
Johnson, 65 P. 103, 10 Okl. 668; Keo- 
kuk Falls Imp. Co. v. Kinsland, ete., 
Mfg. Co., 47 P. 484, 5 Okl. 32. 
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Or.—Watson v. McLench, 110 P. 
482, 112 P. 416, 57 Or. 446; Marsters 
v. Umpqua Oil Co., 90 P. 151, 49 Or. 
374, 12 L.R.A.N.S. 825. See Brown 
v. Whittington, 64 P. 649, 39 Or. 300 
(apparently holding that the surety 
is entitled to be subrogated to the 
debt itself). 


Pa.—Cochran y. Shields, 2 Grant 
437; Lawrence County Nat. Bank v. 
Gray, 23 Pa.Super. 62; Newman v. 
Elkinton, 1 Phila. 357. 


S.C.—White v. Barbery, 88 S.H. 132, 
103 S.C. 223; Pride v. Boyce, 24 S.C.L. 
275; Smith v. Swain, 28 S.C.Eq. 112; 
Ex p. Ware, 26 S.C.Eq. 473. But see 
Cunningham y. Smith, 5 S.C.Eq. 90 
(holding that a surety on a sealed 
note who is compelled to pay the 
same is not entitled to set up the in- 
strument against the estate of his 
principal as a specialty creditor, but 
he can come in only as a simple con- 
tract creditor). 


Va.—Hill v. Manser, 11 Gratt. (52 


Va.) 522; Powell v. White, 11 Leigh 
(38 Va.) 322. But see Grizzle.v. 
Fletcher, 105 S.E. 457, 127 Va. 663 


(holding that payment by the surety 
of a joint judgment against principal 
and surety extinguishes the judg- 
ment, and the surety, although he has 
taken an assignment from the credi- 
tor, cannot thereafter issue execu- 
tion on the judgment); Cromer v. 
Cromer, 29 Gratt. (70 Va.) 280 (hold- 
ing that the surety cannot be subro- 
gated to the debt itself since that is 
extinguished). 


W.Va.—uU. S. Fidelity & Guaranty 
Co. v. Central Trust Co., 121 S.E. 430, 
95 W.Va. 458; Bassett v. Streight, 88 
S.E. 848, 78 W.Va. 262; Smith v. 
Davis, 76 S.E. 670, 71 W.Va. 316, 43 
L.R.A.N.S. 614. 


[a] English distinction between 
debt and collaterals regarded as un- 
founded.—(1) “Collateral securities 
are, aS their name imports, but inci- 
dents of the debt, and they would 
cease to be available, if that were to 
be deemed absolutely discharged. A 
mortgage given by the principal 
debtor to the creditor to secure the 
debt which it was his duty to pay, 
and of which the surety actually pay- 
ing should have the benefit, would it- 
self be- destroyed, if, so far as the 
surety is concerned, the debt were 
treated as destroyed.” New Bedford 
Sav. Inst. v. Hathaway, 134 Mass. 69, 
71, 45 Am.R. 289. (2) “If A. executes 
to B. a bond for the payment of mon- 
ey which is guaranteed by C., and at 
the same time executes a mortgage 
upon real estate to secure the pay- 
ment of the Same sum, and C. is com- 
pelled to pay the bond, he is entitled 
to be subrogated to the mortgage and 
enforce it for his indemnity; and yet 
the payment of the bond also pays 
the mortgage, and the mortgage in 
the hands of the mortgagee is abso- 
lutely as much extinguished as the 
bond. In equity however the mort- 
gage is kept in life, just as it was be- 
fore payment, for the benefit of the 
surety. In England, the surety, in 
such a case, is allowed to be subro- 
gated to the mortgage, on the theory 
that the mortgagee’s estate was not 
divested by payment, and could only 
be divested by a reconveyance to the 
mortgagor, and hence that the estate 
survived payment, and was not ex- 
tinguished thereby. Here subroga- 
tion is not upon that theory, as the 
mortgagee takes no estate in the land, 
and the lien of the mortgage becomes 
extinguished by payment. But sub- 
rogation is based upon the broad doc- 
trine of equity, that the surety upon 
payment is entitled to all the reme- 
dies and securities which the creditor 
held before payment.’ Townsend v. 
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Whitney, 75 N.Y. 425, 432. 


[b] Original obligation discharged 
only as to creditor.—(1) ‘‘Upon the 
performance, by the surety, of his 
contract of suretyship, he is entitled 
to the original evidences of debt held 
by the creditor, and to any judgment 
into»which the debt has been merged, 
as well as to all collateral securities 
held by the creditor. By performing 
the contract of suretyship, the prin- 
cipal obligation is discharged as re- 
spects the creditor, but is kept alive 
between the creditor, the debtor, and 
the surety, for the purpose of enforc- 
ing the rights of the surety.” Miller 
v. tout, 5A Del.Ch> 25957 261. (2) 
“Payment by a surety, although it 
extinguishes the remedy and dis- 
charges the security as respects the 
creditor, does not have that effect as 
between the surety and his principal. 
As between the latter, it is in the na- 
ture of a purchase by the surety from 
the creditor.” McArthur v. Martin, 
23 Minn. 74, 78. 


[c] Joint and several bond not 
extinguished by surety’s payment, 
but he may sue principal thereon. 
Crisfield v. State, 55 Md. 192. 


[d] Guarantor of account subro- 
gated to, and may sue on, account it- 
self.—Sloat-Darragh Co. v. General 
Coal Co., 276 F. 502; Kirk v. Collier, 
(Tex.Civ.App.) 28 S.W.(2d) 1087. 


[e] Surety or guarantor on bill or 
note entitled to sue on instrument it- 
self.—Dow v. Nason, (Cal.) 38 P. 54; 
Waldrip v. Black, 16 P. 226, 74 Cal. 
409; Cone v. Eldridge, 119 P. 616, 618, 


51 Colo. 564 (‘‘A surety is primarily 


liable on his contract . . while 
the guarantor is only bound for the 
performance of a prior or collateral 
contract, by which the principal is 
alone obligated; that is the contract 
of the guarantor is separate and dis- 
tinct from that of his principal, so 
that the liability of a guarantor does 
not attach until default by his princi- 
Dai e Because of this distinc- 
tion, the discharge of the contract of 
guaranty by the guarantor does not 
extinguish or satisfy the obligation 
to which the contract of guaranty re- 
lates; consequently it is universally 
held that upon payment of a note by 
a guarantor, when only secondarily 
liable, he becomes entitled to posses- 
sion of such note, and may maintain 
an action upon it against the mak- 
er’); Anderson v. Armistead, 89 S.E. 
525, 18 Ga.App. 387; Josselyn v. Ed- 
wards, 57 Ind. 212; Sisk’s Adm’r v. 
Sisk’s Adm’r, 234 S.W. 290, 192 Ky. 
672; Washington Bank v. Shurtleff, 
4 Mete. (Mass.) 30; Ferd Heim Brew- 
ing Co. v. Jordan, 85 S.W. 927, 110 Mo. 
App. 286; Watson v. McLench, 110 P. 
482, 112 P. 416, 57 Or. 446; Marsters 
v. Umpqua Oil Co., 90 P. 151, 49 Or. 
3:04,¢>,12) JuJRVAN SS.) 8255S Wanite save 
Barbery, 88 S.E. 132, 103 S.C. 223; 
Smith v. Swain, 28 S.C.Eq. 112; Fox 
v. Kroeger, 35 S.W.(2d) 679, 119 Tex. 
511 [aff (Civ.App.) 5 S.W.(2d) 180]; 
Carpenter v. Minter, 12 S.W. 180, 72 
Vex. 370} Tutt v. “Chomnton,-o i, Lex. 
35. See McClure v. Johnson, 65 P. 
103, 10 Okl. 668 (holding that a gen- 
eral statute providing that a surety, 
on satisfying the obligations of his 
principal, is entitled to enforce every 
remedy which the ereditor then has 
against the principal, to the extent of 
reimbursing what he has expended, 
entitles a surety on a note, on pay- 
ment of the same, to sue the principal 
on the note itself). 


{f] Surety bound on sealed instru- 
ment entitled to claim against prin- 
cipal’s estate as specialty creditor.— 
Lumpkin v. Mills, 4 Ga. 343; Smith 
v. Swain, 28 §8.C.Eq. 112; Ex p. Ware, 
26 S.C.Eq. 478. ' 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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cosurety.1§ 


Recovery of interest and attorneys’ 
fees where surety is suing principal 
on instrument to which he has been 
subrogated see supra § 64. 


18. Ga.—Anderson y. Armistead, 
$9 S.E. 525, 18 Ga.App. 387. 


Ill.— Bartel v. Zimmerman, 127 N. 
EB. 373, 293 Ill, 154: 


Mass.—New Bedford Sav. Inst. v. 


Hathaway, 134 Mass. 69, 45 Am.R. 
289. 

Minn.—Felton vy. Bissel, 25 Minn. 
15. 


Mo.—Phelps v. Scott, 30 S.W.(2d) 
TALE TI ALAR. 2290. 


Okl.—Pendergraft v. Phillips, 156 
PHLVS89; STOKE. 105. 

Tex.—Arto y. Jester, (Civ.App.) 
274 S.W. 984. 

[a] Statutory remedy ‘available 
only against principal.—A _ statute 


providing that a surety on a note who 
pays the same to take an assignment 
thereof and maintain an action in his 
own name against the principal is 
available to give a surety such legal 
right against the principal only, and 
the remedy provided is not available 
against cosureties. Fuhrman Va 
Fuhrman, 80 A. 1082, 115 Md. 436 


[b] Reason for rule—‘That a 

Surety paying the debt is entitled to 
be subrogated, as between him and 
the principal debtor, to all Securities 
for the debt is, both in England and 
America, an elementary principle of 
equity jurisprudence. And although 
it is held otherwise in England, 
America it is too well settled to re- 
quire citation of authorities, that, as 
between them, payment by the surety 
does not extinguish the debt, but is, 
unless a contrary intent appears, to 
be treated in equity as a purchase 
rather than a payment of the debt, 
vesting it, with its collaterals, so far 
as necessary for his indemnity, in the 
surety, precisely as it was in the 
ereditor. And where it is necessary 
for the protection of the paying sure- 
ty, equity will compel the creditor to 
vest the legal title in him, by assign- 
ing the debt and securities to him. 
When the right of subrogation exists, 
it is of course competent for the 
ereditor to make the assignment vol- 
untarily; and when such assignment 
is made, the surety may use the debt 
and securities as assignee, and 
through them indemnify himself for 
what he has paid as surety. 
The same principles which support 
this doctrine are equally applicable 
to sureties entitled to contribution.” 
Felton v. Bissel, 25 Minn. 15, 19. 


19. Sublett v. McKinney, 19 Tex. 
438. 

[a] Thus it was said that “ ‘the 
substitution of the surety,’ it is 


pertinently said, ‘is not for the credi- 
tor as .he stands related-to the prin- 
cipal after the payment, but as he 
stood related to him before the pay- 
ment.’ This is certainly the correct 
deduction from the universally ad- 
mitted right of substitution. For if 
the doctrine were sound, that the ob- 
ligation on which the surety was 
bound cannot be assigned, because it 
is extinguished by the payment, it 
would apply equally to every other 
security, and destroy the right of 
substitution altogether.” Sublett v. 
McKinney, 19 Tex. 438, 445. 


Yexas jurisdictional note see su- 
pra note 16. 


In other words, the surety is subro- 
gated to all rights and remedies which were pos- 
sessed by the creditor at the time of payment rather 
than to such as remain thereafter.?® 


in: 
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20. Cross references: 


As against whom surety may be sub- 
rogated to and enforce Securities of 
creditor see infra §§ 77, 

Collateral security in form Se subse- 
quent or lagevendest surety see in- 
fra §§ 79, 


hae lien on stock of stock- 
holder see infra § 71 

Necessity that debt be fully satisfied 
before surety is entitled to securi- 
ties see supra § 54. 

Securities: 


For other debts see supra § 64. 


Given subsequent to contract of 
suretyship see supra § 66. 


Subrogation to securities as depend- 
ent on whether they were given be- 
fore, at time of, or subsecuent to, 
Se ace of suretyship see supra § 

Wrongful discharge or release of 
eras by creditor see supra § 


21. See cases infra this note. 
_{(a]_ Accounts due principal as- 
Signed as collateral.—Where the 


principal assigns his accounts against 
third persons to the creditor as col- 
Jateral for the debt, the surety, on 
payment of the debt, is subrogated to 
the collateral and may enforce the 
accounts against the third person 
who is debtor thereon. Sears v. La- 
force, 17 Iowa 473; Stecher Litho- 
graphic Co. v. Ontario Seed Co., 46 
Can.8.C. 540, 7 Dom.L.R. 148. 


[b] Chattel mortgages.—(1) Gen- 
erally. Bright v. Mack, 72 So. 433, 
197 Ala. 214; Dabney v. Brigman Mo- 
tors Co., 124 S.H. 370, 32 Ga.App. 652; 
Whiteman v. Harriman, 
Rand v. Barrett, 24 N.W. 530, 66 Iowa 
731; Lewis v. ‘Palmer, 28 N.Y. 27; 
Farmers’ State Bank of Richardton 
v. Stieg; 219 N.W. 776; 56 N.D. 851; 
Park v. Robinson, 91 N.W. 344, 15 S. 
D. 551; Hopping v. Hicks, (Tex.Civ. 
App.) 190 S.W. 1119; Maloney v. 
Greenwood, (Tex.Civ. App.) 186 S.W. 
228; Riemer v. Schlitz, 5 N.W. 493, 
49 Wis. 273; Heyman v. Dubois, 1p 
Rs 1 3s iq: 158. (2) A surety for a 
debt, secured by a chattel mortgage, 
who pays the same after law day, 
when the mortgagee is entitled to im- 
mediate possession of the mortgaged 
chattel, is subrogated to this right of 
the mortgagee, and, when the prop- 
erty is thereafter seized on execution 
against the principal for another debt, 
may maintain an action on an in- 
demnity bond given a sheriff to pro- 
cure him to levy execution on such 
property. Thrasher v. Neely, 72 So. 
115, 196 Ala. 576; Rand y. Barrett, 
24 N.W. 530, 66 Iowa 731. See also 
Thurston v.-Osborne-McMilan Hl. Co., 
101 N.W. 892, 13 N.D. 508 (holding 
that payment. by a surety on a note 
secured by a chattel mortgage given 
by the principal vests the ownership 
of the note and mortgage in him, so 
that he can recover the value of the 
mortgaged property to the extent of 
his lien from one who has converted 
ie (3) Where the principal has 
mortgaged a fund in court, to which 
he is entitled, to secure payment of 
the debt, the surety, on payment of 
the debt, is entitled to petition the 
court for so much of the fund as is 
necessary for reimbursement, and 
this right is not defeated because the 
principal, with the consent of the 
ereditor, has removed a stop order, 
preventing transfer of the fund, 


[§ 68] (3) Collateral Securities Generally.?° 
surety will, in general, -be subrogated to any collat- 
eral security which has been given the creditor by 
the principal,” or which has been given the creditor 


85 Ind. 493) 
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which had previously been obtained 
by the creditor. Allen v. De Lisle, 3 
Jur.N.S.°928. 


[c] Deeds of trust and trust agree- 
ments executed by principal to secure 
creditor.—(1) Trust deeds generally. 
Jacques v. Fackney, 64 Ill. 87; Bill- 
ings v. Sprague, 49 Ill. 509; Dickson 
v. Sledge, (Miss.) 38 So. 673; Grady 
v. O’Reilly, 22 S.W. 798, 116 Mo. 346; 
Taylor v. Tarr, 84 Mo. 420; York v. 
Landis, 65 N.C. 585; Pullan v. De 
Camp, 9 OhioDec. (Reprint) 344, 12 
Cinc.L.Bul. 199; Scanland vy. Settle, 
Meigs (Tenn.) 169; James v. Jacques, 
26 Tex. 320, 82 Am.D. 613; Gregg v. 
Texas: Bank & Trust Co., (Teéex.Civ. 
App.) 235 S.W. 689; Eustis v. Frey, 
(Tex.Civ.App.) 204 S.W. 118; Bill- 
ingsley v. West, (Tex.Civ.App.) 197, 
S.W. 1054. (2) Where the debtor’s 
property has been transferred in 
trust to pay all his creditors a pro 
rata share thereof, a surety who is 
compelled to pay the debt on which 
he is bound is subrogated to the cred- 
itor’s right to a pro rata share under 
the trust. Allison v. Sutherlin, 50 
Mo. 274; Walker v. Crowder, 387 N.C 
478; Motley v. Harris, 1 Lea (Tenn.) 
577. (3) Where a principal debtor as- 
signs a fund to trustees to pay a cred- 
itor whom the surety afterward pays, 
and the proceeds of the fund are then 
paid over by the trustee to the prin- 
eipal’s personal representative, the 
surety is entitled to the benefit of the 
fund and may recover it from the 
person who received it. Miller v. 
Ord, 2 Binn, (Pa.) 382, 


[d] Equitable mortgages and liens. 
—(1) Where the principal has given 
the creditor an equitable mortgage, 
by an assignment and deposit of a 
contract for the purchase of real es- 
tate, the surety, on payment of the 
debt, is entitled to the benefit of such 
security. Hackett v. Watts, 40 S.W. 
113, 138 Mo. 502. (2) So, where a lien 
has been created, under the Mnglish 
law, by a deposit of title deeds, a 
surety will be subrogated to “such 
lien. Munnings v. Bury, Taml. 147, 
12 Eng.Ch. 147, 48 Reprint 59. (3) 
Where the principal has created a 
charge, to secure payment of the 
debt, on sums to which he is entitled 
as a beneficiary of a decedent’s es- 
tate, the surety, on payment, is sub- 
rogated to the creditor’s rights in 
such security. Lee v. Ellis, 27 Ont. 
608. 


[e] Judgment held by principal 
against third person and assigned to 
ereditor as collateral.—Ryan v. Lo- 
gan County Bank, 116 S.W. 1179, 119 
S.W. 768, 182 Ky. 625. 


[f] Lease security deposit with 
landlord.— Where a lessee who has 
made a deposit as security assigns the 
lease guaranteeing payment of rent 
by the assignee, and at the same time 
the lessee transfers to the assignee 
all his interest in the deposit, the 
lessee, on thereafter being compelled 
to perform his guarantee by paying 
the lessor the total amount of liabil- 
ity secured by the deposit, is entitled 
to the deposit by way of subrogation 
despite his previous assignment to 
the assignee. Cawston Ostrich Farm 
v. Salomon, 237 P. 808, 72 Cal.App. 
550. 


{g] Note of third party to princi- 
pal pledged as collateral—(1) A 
surety will be subrogated to, and may 
sue on, notes executed by a third par- 
ty to the principal, which the latter 
has transferred to the creditor as colt- 
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by a cosurety,2? to secure payment of the debt for 


which the surety is bound. 


Vendors’ liens.2* A surety for the purchase price 
of land will be subrogated to an express vendor’s 
lien reserved in the deed to the vendee,** or to a 
vendor’s lien existing because of the retention of 
legal title until the entire contract price has been 
While there are a number of cases which 
might seem to suggest that a surety will be subrogat- 
ed even to an implied vendor’s lien given to a vendor 
who has parted with legal title,?* it has been held 


paid.?® 


lateral. Arnot v. Woodburn, 35 Mo. 
99. See Dunlap v. O’Bannon, 5 B. 
Mon. (Ky.) 393 (where notes of a 
third person were deposited with the 
creditor’s attorney and the surety 
was subrogated to the creditor’s 
rights in the notes). (2) Also, the 
surety occupies the position of a 
holder in due course with respect to 
the note if the creditor occupied such 
a position. Guthrie v. Ray, 54 N.W. 
971, 36 Neb. 612. 


[h] Pledged property in posses- 
sion of creditor.—Hammond Lumber 
Co. v. Richardson Building & Engi- 
neering Co., (Cal.) 285 P. 851, 855 
[rev on other grounds 280 P. 158, 162]; 
Milner v. Eskridge, 163 P. 1115, 62 
Colo. 430; May v. Burk, 80 Mo. 675; 
McKee v. Bernheim, 114 N.Y.S. 1080, 
130 App.Div. 424 [aff 92 N.BH. 1091, 
198 N.Y. 575]; Sternbach v. Friedman, 
54 N.Y.S. 608, 34 App.Div. 534; Hell- 
man v. Pogue, 13 OhioCir.Ct.N.S. 368, 
32 OhioCir.Ct. 559 [aff 98 N.E. 1131, 
85 OhioSt. 463]; Beaver Trust Co. v. 
Morgan, 103 A. 367, 259 Pa. 567. See 
Stafford v. New Bedford Five Cents 
Sav. Bank, 132 Mass. 315 (holding 
that, where the creditor takes stocks 
of a successor of the debtor corpora- 
tion, not as collateral, but in partial 
payment of the debt, so that the sure- 
ty is discharged pro tanto, the surety, 
on payment of the balance of the debt, 
is not entitled to the stock since the 
doctrine of subrogation has no appli- 
cation in such a case). 


[i] Real estate mortgages.—At- 
wood v. Vincent, 17 Conn. 575; Belch- 
er v. Hartford Bank, 15 Conn. 381; 
Allen v. Powell, 108 Ill. 584; Ottawa 
City Bank v. Dudgeon, 65 Ill. 11; 
Peirce v. Garrett, 65 Ill.App. 682; 
Begein v. Brehm, 23 N.E. 496, 123 Ind. 
160; Gerber v. Sharp, 72 Ind. 553; 
Jones v. Tincher, 15 Ind. 308, 77 Am. 
D. 92; Mains v. Barnhouse, (Iowa) 
229 N.W. 218; Marion County Nat. 
Bank v. Smith, 217 N.W. 857, 205 
* Towa '203; Toll v. Toll, 206 N.W. 117, 
201 Iowa 38; Manning v. Ferguson, 72 
N.W. 762, 103 Iowa 561; Murray v. 
Catlett, 4 Greene (Iowa) 108; Fields 
v. Sherrill, 18 Kan. 365; Ford v. Jones, 


192 S.W. 28, 174 Ky. 252; Storms v. 
Storms, 3 Bush (Ky.) 77; Morris v. 
McRoberts, 4 Ky.L. 825; Thorn- 


berry v. Thixton, 12 Ky.Op. 13; Lynn 
v. Richardson, 5 A. 877, 78 Me. 367; 
Norton v. Soule, 2 Me. 341; Snook v. 
Munday, 54 A. 77, 96 Md. 514; Fitch- 
er v. Griffiths, 103 N.E. 471, 216 Mass. 
174; Conner v. How, 29 N.W. 314, 35 
Minn. 518; McArthur v. Martin, 23 
Minn. 74; Schell City Bank v. Reed, 
54 Mo.App. 94; Aftna Ins. Co. v. 
Thompson, 40 A. 396, 68 N.H. 20, 73 
Am.S.R. 552; Dearborn v. Taylor, 18 
N.H. 153; Tiffany v. Crawford, 14 N. 
J.Eq. 278; Havens v. Willis, 3 N.B. 
313, 100 N.Y. 482; Loomer yv. Wheel- 
wright, 3 Sandf.Ch. (N.Y.). 1385; Mce- 
Lean v. Towle, 3 Sandf.Ch. 117; Gos- 
sin v. Brown, 11 Pa. 527; Baldwin vy. 
Ralston, 6 Pa.Dist. 198; Bowen y. 
Barksdale, 11 S.E. 640, 33 S.C. 142; 
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that, since the taking of a surety for the purchase 


money operates as a waiver or extinguishment of 
such a lien in favor of the vendor,?’ the surety can- 


subrogated.*° 


Canaday v. Boliver, 25 S.C. 547; State 
Bank v. Rose, 20 S.C.Eq. 257; Lown- 
des v. Chisholm, 7 S.C.Eq. 455, 16 Am> 
D. 667; Wilder’s Ex’x v. Wilder, 72 A. 
203, 82 Vt. 123; McDaniels v. Flower 
Brook Mfg. Co., 22 Vt. 274; O’Neill 
v. Russell, 212: N.W. 278, 192 Wis. 
141; Drew v. Lockett, 32 Beav. 499, 
55 Reprint 196; Goddard v. White, 2 
Giffard 449, 66 Reprint 188; Parte- 
riche v. Powlet, 2 Atk. 384, 26 Re- 
print 632; Sanford v. Frizzle, (Alta.) 
[1925] 3 Dom.L.R. 750; Garrett v. 
Johnstone, 13 GrantCh. (Ont.) 36. 


22. Fawcetts v. Kimmey, 33 Ala. 
261; North Ave. Sav. Bank v. Hayes, 
74 N.E. 311, 188 Mass. 135. 


23. Subrogation to vendor’s liens 
of sureties on notes given to third 
persons lending money to pay pur- 
chase price see supra § 64. 


24. O’Neal v. Stuart, 281 F. 715; 
Dean v. Reed, 263.S.W. 714, 204 Ky. 
275; Riggs v. Chapman, (Ky.) 46 S.W. 
692; Highland vy. Anderson, 17 S.W. 
866, 13 Ky.L. 710; Burk vy. Chrisman, 
3 B.Mon. (Ky.) 50; Galliher v. Gal- 


liher, 10 Lea (Tenn.) 23; Ellis v. 
Roscoe, 4 Baxt. (Tenn.) 418; Carter 
v. Sims, 2 Heisk. (Tenn.) 166; Uzzell 


v. Mack, 4 Humphr. (Tenn.) 319, 40 
Am.D. 648; Jordan v. Hudson, 11 Tex. 
82; Moore v. Jenkins, 211 S.W. 975, 
109 Tex. 461 [rev (Civ.App.) 168 S.W. 
398]. See Keith v. Hudson, 74 Ind. 3338 
(holding that, where a principal holds 
a contract for the purchase of real 
estate on credit and assigns this con- 
tract to his surety on another distinct 
and independent indebtedness to se- 
cure the latter against any loss by 
reason of his suretyship, and the sure- 
ity pays the indebtedness on which he 
is bound and also completes payment 
of the purchase price under the con- 
tract to obtain title from the vendor, 
the surety is subrogated to the rights 
of the vendor as against a widow of 
the deceased principal). 


25. Ark.—Beattie v. Dickinson, 39 
Ark. 205, 


Ky.—Kleiser v. Scott, 6 Dana 137. 


Md.—Welch v. Parran, 2 Gill. 320; 
Magruder v. Peter, 11. Gill&J. 217: 
Ghislen v. Fergusson, 4 Harr.&J. 522. 


Mich.—Myres v. Yaple, 27 N.W. 
536, 60 Mich. 339. Vs 


Minn.—Torp v. Gulseth, 33 N.w. 
550, 37 Minn, 135. 


signe Uae pee v. Brownlee, 69 Mo. 


Tenn.—Cleveland v. Martin, 2 Head. 


But see Defiance Mach. Works v. 
Gill, 175 N.W. 940, 170 Wis. 477 
(doubting whether the conditional 
vendor’s right to retake possession of 
property is a right to which a surety 
is entitled to be subrogated). 


[a] Conveyance to surety payin 
purchase price.—Where title ae = 
served, the vendor can convey title to 
a surety who pays the purchase price 


not thereafter acquire such a lien by way of sub- 
rogation;2® and in some of the jurisdictions, which 
follow the rule that payment by .a surety is an ex- 
tinguishment so that he cannot be subrogated to 
the debt itself, or incidents depending thereon,”® it 
seems to have been held that an implied vendor’s, 
or grantor’s, lien is an incident extinguished by 
payment, to which a surety is not entitled to be 


and the surety may maintain eject- 
ment against one who has purchased 
from the vendee, but the purchaser 
will be allowed to retain the land on 
his reimbursing the surety for the 
sums that the latter has expended. 
Fulkerson v. Brownlee, 69 Mo. 371. 


[b] "Title retained to land sold un- 
der court decree.—Where land is sold 
under decree of a court of equity and 
legal title is retained for payment of 
the purchase price, a surety on a 
bond, given by the purchaser, who is 
compelled to pay the debt after the 
purchaser’s default, is entitled to ap- 
ply to the court for a resale for his 
indemnity. Stenhouse v. Davis, 82 
N.C. 432; Egerton v. Alley, 41 N.C. 
188; Barnes v. Morris, 39 N.C. 22; 
Arnold v. Hicks, 38 N.C. 17; White- 
side v. Latham, 2 Coldw. (Tenn.) 91. 
See Dawkins v. Dawkins, 93 N.C. 283 
(holding that a judgment permitting 
a surety on the bond of one purchas- 
ing land at a judicial sale, and who 
has paid the purchase price, to have 
the title made to himself, is irregular, 
unless notice be given to the parties 
affected thereby). 5. 


26. Ballew v. Roler, 24 N.E. 976, 
124 Ind. 557, 9 L.R.A. 481; Barnes v. 
Barnes, 72 S.W. 282, 24 Ky.L. 1732; 
Allen v. State Bank, 4 Ky.L. 257; 
Davidson v. Carroll, 20 La.Ann. 199. 


27. Waiver of vendor’s lien by tak- 
ing of note or bond with surety see 
Vendor and Purchaser [39 Cyc 1837]. 


28. Adair v. Campbell, 4 Bibb 
(Ky.) 13; Walsh v. McBride, 19 A. 
4, 72 Md. 45; Carrico v. Farmers’ and 
Merchants’ Nat. Bank, 33 Md. 235: 
Knickerbocker Trust. Co. v. Carteret 
Steél Co., 82 A. 146, 79 N.J.Eq. 501. 
Compare Hall v. Jones, 21 Md. 439 
(holding that, where, instead of pur- 
Suing his equitable lien, the vendor 
brings am action at law against prin- 
cipal and surety, obtains judgment, 
and sells the land under execution at 
which sale the surety becomes the 
purchaser, the equitable lien and sure- 
ty’s right of subrogation are thereby 
extinguished, and the surety takes 
the land as any ether purchaser sub- 
ject to another judgment obtained 
against the principal prior to the 
judgment of the vendor). 


Generally as to rights which have 
ee at ak or extinguished see su- 
pra > 


29. See supra § 67. 
30. -Foster v. Athenzum, 3 Ala. 
302; McNeill v. McNeill, 36 Ala, 109, 


76-Am.D. 320. 


[a] Express vendor’s lien or res- 
ervation of legal title distinguishea,— 
(1) Even in such a jurisdiction a sure- 
ty for the purchase money will be 
subrogated to an express vendor’s lien 
which has been reserved by the ven- 
dor in his deed to the principal debtor 
(Uzzell v. Mack, 4 Humphr. (Tenn.) 
819, 320, 40 Am.D. 648 [“The only 
question here is whether there was 
anything remaining, after Houser’s 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 68-70] 


Collateral given by third persons.*1 
said that a surety will not be subrogated to col- 
lateral security or indemnity which has been fur- 
nished the creditor by a third person or stranger,*2 
but a surety will be subrogated to the creditor’s 
rights against means of payment provided by a third 
person,** and a surety will be subrogated to security 
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It has been 


given by a third person to the principal to secure 


performance of the former’s promise to the principal 
pay the debt for which the surety 
is bound;** or to securities given by a purchaser 
to the creditor to secure payment for purchased 
property previously belonging to the principal, but 
sold by the creditor on execution, under a judgement 
obtained against the principal for the debt on which 


to assume and 


the surety is bound.?> 


debt was paid, to which the surety 
paying it could be _ substituted. 
Where a surety pays a bond, or dis- 
charges a judgment, he extinguishes 
the only security the creditor has, and 
that being extinguished, there is 
nothing to which he can be substi- 
tuted. But if the creditor has a se- 
curity against another person, for the 
same debt, or upon other property, 
these being distinct from the obliga- 
tion he held on the surety, the dis- 
charge of that obligation by the sure- 
ty does not extinguish such other se- 
curity or lien; as against such _ se- 
curity or lien the debt remains. _The 
surety who paid the creditor, entitled 
to stand in, his place, and to be sub- 
stituted..to all his ‘rights. “.—-.i::. 
When Uzzell, as Plummer’s surety, 
paid the bond, that was extinguished, 
but the lien on the land is a distinct 
thing, constituting a different secu- 


‘rity, which the payment of the bond 


by Uzzell does not affect. Uzzell 
stands in the shoes of Houser, and the 
purchase money being unpaid, the 
lien on the land continues by the 
very terms of the deed’’]), (2) or to 
the vendor’s rights under the con- 
tract where legal title has been re- 
served to secure payment of the pur- 
chase price (Cleveland v. Martin, 2 
Head. (Tenn.) 128). | 


31. Generally as to subrogation to 


‘creditor’s rights against third persons 


see infra §§ 73-76. 

32. Western Surety Co. v. Walter, 
182 N.W. 635, 44 S.D. 112, 24 A.L.R. 
1519. See Barlow v. Deibert, 39 Ind. 
16 (holding a maker’s bail for stay 
of execution cannot be subrogated to 
a mortgage which the payee has giv- 
en to secure a subsequent transferee 
of the note). 

33. Walker v. Crowder, 37 N.C. 478. 


34. Scott v. Featherston, 5 La.Ann. 
306. 

Right of action against third per- 
son who has agreed to pay see infra § 
74. 

35. Ottman v. Moak, 3 Sandf.Ch. 
(N.Y.) 431. 

Subrogation to executions and pro- 
ceeds thereof see infra § 70. 

36. Subrogation of construction 
contractor’s sureties to retained per- 
centages and other rights under con- 
tract see infra §§ 86-87. 


Surety for purchase price to lien 
rights of vendor see supra § 68. 


37. Myres v. Yaple, 27 N.W. 536, 
60 Mich. 339; Torp v. Gulseth, 33 N. 
W. 550, 37 Minn. 135. 

38. Fraser v. Fleming, 157 N.W. 
269, 190 Mich. 238; Carr v. Barnes, 
120 S.W. 705, 188 Mo.App. 264. 


[a] Check given by principal un- 
Yer contract of purchase.—A surety 


on a contract for the purchase of 
goods, who is compelled to perform 
the same at a loss, will be subrogated 
to all the seller’s rights under the 
contract including the right to en- 
force against the principal a check 
which he has given the seller as part 
payment, or an earnest money de- 
posit, which check -has been refused 
payment by the bank because of lack 
of funds. Carr v. Barnes, 120 S.W. 
705, 138 Mo.App. 264. 


[b] Equitable title acquired by 
vendee.—(1) Where a vendee, by pay- 
ment of the entire purchase price, has 
acquired an equitable title to proper- 
ty, contracted to be purchased, a sure- 
ty on a bond, given by the vendor to 
secure the latter’s contract to con- 
vey the property free and clear of 
liens, who is compelled to repay the 
vendee the entire purchase price be- 
cause of the vendor’s failure to per- 
form his contract, will be subrogated 
to the equitable lien of the vendee. 
Fraser v. Fleming, 157 N.W. 269, 190. 
Mich. 238. (2) As against whom eq- 
uitable title is enforceable by surety 
see infra §§ 77, 78. 


39. Right of action on debt itself 
see supra § 67. 


Specific legal rights and remedies 
to which particular classes of sure- 
ties are subrogated see infra §§ 82-88. 


40. N.Y.—Martin v. Walker, 12 
Hun 46. 


N.C.—Tatum vy. Tatum, 36 N.C. 113. 


: Ohio.—Harris v. Carlisle, 12 Ohio 
69. 


Utah.—Weyant v. Utah Savings &. 
Trust Co., 182 P. 189, 54 Uitah 181, 9 
At, Rat; 


W.Va.—Smith v. Davis, 76 S.E. 670, 
71 W.Va. 316, 48 L.R.A.N.S. 614; Dud- 
ley v. Buckley, 70 S.E. 376, 68 W.Va. 
630. 

[a] Landlord’s right of distress.— 
(1) There is dicta to the effect that 
a surety for rent may be subrogated 
to the landlord’s right to distrain. 
Hall v. Hoxsey, 84 Ill. 616. (2) But 
under Mercantile Law Amendment 
Act (19 & 20 Vict. c 97 § 5) a right of 
distress is not a security or remedy to 
which a surety for the payment of 
rent is entitled. to be subrogated, 
In re Russell, 29 Ch.D. 254. See Boone 
v. Martin, 47 Ont.L. 205 (holding that 
a surety will not be subrogated to a 
municipality’s right to distrain for 
taxes under the Ontario Mercantile 
Amendment Act). (3) Right of .as- 
signee of rent to distrain see Land- 
lord and Tenant § 1609. 


[b] Right to set aside fraudulent 
conveyances of principal.—(1) It is 
usually held that a surety who pays 
the debt at a time when the creditor 
would have a right to set aside a 
fraudulent conveyance of the princi- 
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[§ 69] (4) Rights Acquired under or Arising Out 
of Contract Secured.** 
performance of a contract, who has been compelled 
to make good the defaults of his principal, will in 
general be subrogated to all rights which the credi- 
tor has under the terms of the contract,?7 or has ac- 
quired by virtue thereof.*® 


A surety, bound for the 


[§ 70] (5) Rights and Remedies Given by Law or 
Obtained by Legal Proceedings?®—(a) In General. 
A surety will, in general, be subrogated to all legal 
rights and remedies available to the creditor, to 
obtain payment of the debt,4° and to any rights 
which the creditor has acquired by the pursuit of 
such remedies.*1 


pal will be subrogated to such right, 
although, if he were not subrogated, 
the surety himself would have no 
right to set aside the conveyance, 
and reach the property to satisfy his 
claim. Martin v. Walker, 12 Hun (N. 
Yo) 4637 “Tatum, ive. Tatum) 6s Nee 
113; Dudley v. Buckley, 70 S.E. 376, 
384, 68 W.Va. 630 (“Immediately upon 
paying _the judgment, the sureties 
Who paid it were subrogated to all 
the rights and remedies of the board 
of education against the principal 
debtor, and could pursue him in any 
manner that the crediter itself could 
have pursued him, which included the 
right to attack the conveyance made 
in fraud of its rights before the 
judgment was rendered’). See Green- 
berg v. Leff, 146 A. 196, 104 N.J.Ha. 
502 (holding that, before the credi- 
tor has been satisfied, a surety cannot 
maintain a bill, as a judgment credi- 
tor, to set aside a fraudulent convey- 
ance of the principal without mdking 
the creditor a party). But see McCon- 
nel v. Dickson, 43 Ill. 99 (apparently 
holding that the surety must first ex- 
haust his remedy at law before he 
can, by way of subrogation, set aside 
a fraudulent conveyance). (2) If, at 
the time of payment, the creditor has 
already commenced an action to set 
aside the conveyance, the surety will 
be subrogated to the creditor’s right 
to proceed with the action. Harris v. 
Carlisle, 12 Ohio 169. (3) Generally 
as to right of sureties, guarantors, or 
accommodation indorsers to set aside 
fraudulent conveyances of principal 
see Fraudulent Conveyances § 127. 


Subrogation to creditor’s right to 
prove claim against bankrupt estate 
of principal see Bankruptcy § 476. 


Surety barred from proving claim 
as preferred creditor where creditor 
has received preference see Bank- 
ruptey § 458. . 


41. See cases infra this note. 


[a] Attachment lien obtained by 
creditor on property of principal. 
Perkins v. Scott, 7 Ky.L. 608; Brewer 
v. Franklin Mills, 42 N.H. 292. 


[b] Awards or dividends on proof 
that creditor has filed against estate 
of principal.—(1) A surety who pays 
the debt after the creditor has made 
proof against the estate of a bank- 
rupt principal will be subrogated to 
the creditor’s right to dividends de- 
clared on the proof. Ex p. Johnson, 3 
DeG.M.&G. 218, 52 Eng.Ch. 172, 43 
Reprint 86; .Ex p. Rushforth, 10 
Ves.Jr. 409, 32 Reprint 9038. (2) If 
the creditor has made proof for other 
debts, or a larger amount than the 
surety has paid, the surety is entitled 
to dividends only on so much of the 
proof as equals the amount he has 
paid. Ex p. Turner, 3 Ves.J.R. 243, 30 
Reprint 991. (3) The surety is en- 
titled to an award which the creditor 
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ment of the debt. 


has obtained against the estate of de- 
ceased principal surcharging the ad- 
ministrator on account of a judgment 
held against the principal which the 
surety has been compelled to pay. 
Commonwealth v. Froelich, 56 Pa. 
Super. 604. 


[ec] Executions.—(1) Where, at 
the time the surety pays the debt, 
the creditor has obtained a judgment 
and levied execution on the property 
of the principal, the surety is sub- 
rogated to, and entitled to the benefits 
of, the execution. Hubbard v. Secu- 
rity Trust Co., 78 N.E. 79, 38 Ind.App. 
156; Ottman v. Moak, 3 Sandf.Ch. (N. 
Y.) 431; “Smith. v. McLeod,. 38 N.C. 
390; Fast v. Osachoff, 20 Sask.L. 596, 
[1926] 4 Dom.L.R. 355, 2 West.Wkly. 
577. See Adcock v. Patton, 2 Baxt. 
(Tenn.) 486 (holding that the surety 
may arrange with the creditor to pur- 
chase property of the principal at 
execution sale for the surety’s pro- 
tection). (2) A statute entitling a 
surety to the benefit of a judgment 
obtained against the principal enti- 
tles the surety as well to the benefit 
of an execution which has been is- 
sued on such a judgment. Murray 
v. Meade, 32 P. 780, 5 Wash. 693. (3) 
A statute providing that any surety 
who shall have paid off or discharged 
the judgment or execution, in whole 
or in part, and shall have the fact 
of such payment by him entered on 
the execution, shall have control of 
the execution and be subrogated to 
the creditor’s rights, is not limited in 
its application to a situation where 
the surety voluntarily pays off or dis- 
charges the judgment. Ezzard v. Bell, 
28 S.E. 28, 30, 100 Ga. 150. (4) It 
will also entitle a surety to control 
of the execution and subrogation 
where his property is levied on and 
the proceeds applied in satisfaction 
of a judgment obtained against him 
and his principal. Ezzard v. Bell, su- 
pra (“The man who has been com- 
pelled to pay can as well be said to 
have paid off and discharged a judg- 
ment or execution as one who has 
voluntarily done the same thing’’). 
(5) Where a'statute provides for sub- 
rogation to an execution, provided an 
entry of payment is duly indorsed on 
the writ, a surety who pays, but has 
no entry of payment entered in the 
writ, is not entitled to be subrogated 
as the entry of payment is a statu- 
tory prerequisite. Cureton v. Cure- 
ton, 48 S.E. 162, 120 Ga. 559. (6) If 
the lien which the creditor has ac- 
quired by execution on the property 
of the principal has been lost because 
of the expiration of authority to make 
a sale under the execution, a surety 
who thereafter pays the debt cannot 
elaim a lien on the property of the 
principal by way of subrogation to 
the execution of the creditor. Carr 
v. Glasscock, 3 Gratt. (44 Va.) 328. 
(7) Payment by surety operative as 
assignment of execution see Execu- 
tions § 908. 


[d] Garnishee orders.—(1) Where 
the creditor has obtained a joint judg- 
ment against principal and surety, 
execution thereon is returned unsatis- 
fied, and the creditor thereupon gar- 
nishes funds in the hands of third 
persors who are indebted to the prin- 
cipal, and an order is entered requir- 
ing the garnishees to pay the fund 
into court, the surety, on subsequent- 
ly paying the debt, is subrogated to 
the judgment and garnishment order 
and is entitled to enforce the latter 


Sureties will generally be 
subrogated to any statutory,** or common-law lien,** 
which exists in favor of the creditor to secure pay- 
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against the garnishees. Wilson v. 
Burney, 8 Neb. 39. (2) Likewise, 
where, in an action against principal 
and sureties, the creditor garnishes a 
debtor of a cosurety and to release 
the garnishment a third person gives 
a note which is later collected by the 
creditor, a surety who pays the debt 
after the action is commenced will be 
subrogated to the proceeds of the note 
given by the third person. Vernor v. 
D. Sullivan & Co., (Tex.Civ.App.) 126 
S.W. 641. (3) But a surety cannot 
have subrogation against one who has 
an equal equity to be protected from 
loss, and, where the one on whom 
the creditor has obtained a garnish- 
ment order, as debtor of the principal, 
has a claim for reimbursement 
against the principal in excess of the 
debt, by reason of his suretyship in 
a different transaction, so that the 
garnishee should be permitted to re- 
tain the garnished debt for his own 
protection, equity will not permit the 
first surety to be subrogated against 
him. Newton vy.’ Field, 16 Ark. 216. 
(4) Against whom surety will be sub- 
rogated generally see infra §§ 77-78. 
(5) Subrogation to creditor’s rights 
of action against third persons liable 
for debt see infra § 73. 


Judgments see Judgments § 1065. 
42. Cross references: 

Collateral securities generally see su- 
pra § 68. 

Liens acquired by legal proceedings 
see Supra § 70. 

Vendor’s lien see supra § 68. 


43. Ala.—Cowart y. Aaron, 123 So. 
229, 220 Ala. 35; Roebuck v. Roberts, 
117 So. 32, 217 Ala. 477; Singleton v. 
United States Fidelity & Guaranty 
Co., 70 So. 169, 195 Ala. 506; Knighton 
v. Curry, 62 Ala, 404. 


Ill.—Hook y. Richeson, 5 N.E. 98, 
Pte 434: 


Ky.—Lewis’ Adm’r v. United States 
Fidelity & Guaranty Co., 138 S.W. 305, 
144 Ky. 425, Ann.Cas.1913A 564. 


Minn.—Benson vy. Saffert-Gugisberg 
Cement Const. Co., 201 N.W. 424, 161 
Minn. 269. 


Miss.—Stanwood vy. 
Miss. 372. 


N.C.—McCoy v. Wood, 70 N.C. 125. 
Pa.—kKlopp v. Lebanon Bank, 46 Pa. 


Clampitt, 23 


88 


Va.—Petersburg Sav., Co. v. 


Lumsden, 75 Va. 327. 


But see Hays v. The Columbus, 23 
Mo. 232 (holding that a statutory lien 
in favor of persons furnishing sup- 
plies to vessels was not a security 
to which a surety on a note given by 
a captain for supplies could be sub- 
rogated). 


{a] Administrator’s lien for prop- 
erty sold on credit.—(1) Where an 
administrator selling the property of 
the decedent on credit is given a stat- 
utory lien on the property to secure 
payment of the purchase price, a 
surety on notes given by the purchas- 
er for the purchase price, who is com- 
pelled to pay the notes, will be sub- 
rogated to the statutory lien of the 
administrator. Stanwood y. Clamp- 
itt, 28 Miss. 872. (2) Vendor's lien 
reserved by court decree to secure 
payment for property sold on judicial 
sale see supra § 68. 


etc., 


[§§ 71-72 


[§ 72] (c) Priorities and Special Privileges and 
Remedies.*® The generally accepted rule seems to be 
that, where, because of the character of debt,*® 


[b}- Corporation’s lien on stocEs of 
stockholders.—(1) A surety for a 
debt due a corporation having a stat- 
utory lien on the stock of the debtor, 
who is a stockholder, will be subro- 
gated’ to the corporation’s rights: 
against the stock of the debtor. Ben- 
son yv. Saffert-Gugisberg Cement 
Const. Co., 201 N.W. 424, 161 Minn. 
269; Klopp v. Lebanon Bank, 46 Pa. 
88; Petersburg Sav., etc., Co. v. Lums- 
den, 75 Va. 327. (2) It has been held 
that a lien created by charter on the 
shares of a stockholder for all in- 
debtedness due from him to the cor- 
poration is not a lien to which a sure- 
ty for a particular debt of a stock- 
holder is entitled to be subrogated, 
for such a lien is intended to be avail- 
able to the corporation for all debts, 
and this intent would be violated if 
sureties could require that the stock 
be applied to the debts according to 
their priority of date. Cross v. Phe- 
nix Bank, 1 R.I. 39. See Glasgow 
Deposit Bank v. Munford, 5 Ky.L. 249 
(holding that the lien given to appel- 
lant by its charter on the stock of 
stockholders to secure all indebted- 
ness from them is for the protection 
of the bank, in regard -to which it can 
make any valid agreement, and that, 
therefore, where a stockholder has 
become a debtor to the bank to the 
limit o£ his stock, the bank can make 
other loans on personal security 
alone, and sureties, not becoming 
such on the faith of the stock, have 
no right to it as a security). (3) But 
there is also authority for allowing a 
surety to be subrogated to such a 
lien. Owensboro Savings Bank y. At- 
wood, 7 Ky.Op. 440; Young v. Vough, 
23 N.J.Eq. 325 [aff 24 N.J.Eq. 535]. 
(4) Lien of bank on stock see Banks 
and Banking §§ 55-58. 


Tax collector’s sureties subrogated 
to statutory lien of state or county 
see infra § 82. 


44, Barker vy. Illinois Surety Co., 
184 S.W. 377, .169 Ky. 441. 


[a] Agister’s lien.—Barker vy. Illi- 
oe Surety Co., 184 S.W. 377, 169 Ky. 
Ls 


45. Cross references: 


Generally as to subrogation to debt 
itself see supra § 67 

Subrogation to preference against 
estate of deceased person see Ex- 
ecutors and Administrators § 1173. 

Sureties for depositaries of public 
funds as entitled to prior payment 
by subrogation see infra § 84. 


46. U.S.—Lidderdale v. Robinson, 
12 Wheat. 594 [aff 2 Brock. 159]; Love 
v. North American Co., 229 F. 103, 143 
C.C.A. 379; In re Dutcher, 213 F. 908. 


Ark.—Reaves y. Coffman, 112 S.W. 
194, 87 Ark. 60. 


Ga.—Lumpkin v, Mills, 4 Ga. 343. 


Idaho.—In re Bank of Nampa, 157 
P. 1117, 29 Idaho 166. 


tll.—Whitbeck vy. Ramsay, 
App. 524. 


Ky.—Muldoon y. Crawford, 14 Bush 
att Schoolfield v. Rudd, 9 B.Mon. 


S.C.—White v. Barbery, 88 S.B. 132, 
103 S.C. 223; Ex p. Ware, 26 S.C.Eq. 
473; Shultz v. Carter, 17 S.C.Hq. 533; 
Lenoir v. Winn, 4 S.C.Eq. 65, 6 Am. 
D. 597; Burrows v. McWhann, 1 S.C. 
Eq. 409, 1 Am.D. 677. But see State 
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§ 72] 


or the character or status of 


the law accords a right of priority to the debt,#8 


Bank vy. Adger, 11 S.C.Eq. 262 (ap- 
parently to the contrary). 


Va.—Powell v. White, 11 Leigh (38 
Vays ane 


Iéng.—Robinson y. Wilson, 2 Madd. 
434, 56 Reprint 395. 


[a] Debt for operating expenses 
entitled to prior payment from receiv- 
ership assets.—A surety who has been 
compelled to pay shippers for excess 
rates collected by a railroad pending 
an appeal from a rate-fixing order 
will be subrogated to. the shippers’ 
right to have their claim classified as 
one for operating expenses, and will 
be entitled to prior payment from the 
assets of the railroad which subse- 
quently becomes insolvent. Love v. 
North American Co., 229 F. 108, 143 
CCA FSO: 


_{b] Surety on specialty debt is en- 

titled to priority of a specialty credi- 
tor against the estate of a deceased 
principal. Lumpkin y. Mills, 4 Ga. 
342, Hx 7p: "Ware, 26 S.C.Eq: 473; 
Shultz v. Carter, 17 S.C.Eq. 533; Pow- 
ell v. White, 11 Leigh (38 Va.) 322; 
Robinson vy. Wilson, 2 Madd. 434, 56 
Reprint 395. See Lockhart v. Reil- 
ly, 1 DeG.&J. 464, 58 Eng.Ch. 360, 44 
Reprint 803 (holding that under 19 & 
20 Vict. c 97 § 5 the surety may prove 
as a specialty creditor for the debt 
itself but not for costs incurred in 
litigation over the debt). 


{c] Trust funds claim entitled to 
prior payment.—In re Bank of Nam- 
pa, 157 P. 1117, 29 Idaho 166. 


47. U.S.—United States Fidelity 
& Guaranty Co. v. Union Bank & Trust 
Co., 228 F. 448, 143 C.C.A. 30. 


Cal.—Pond y. Dougherty, 92 P. 1035, 
6 Cal.App. 686. 


D.C.—Jackson v. 
194. 


Md.—American Bonding Co. v. Na- 
tional Mechanics’ Bank, 55 A. 395, 97 
Md. 598, 99 Am.S.R. 466; Orem v. 
Wrightson, 51 Md. 34, 34 Am.R. 286. 


Minn.—United States Fidelity & 
Guaranty Co. v. Rathbun, 199 N.W. 
561, 160 Minn. 176; American Surety 
Co. of New York v. Pearson, 178 N. 
W. 817, 146 Minn. 342. 


Mont.—State v. Banking Corpora- 
tion of Montana, 251 P. 151, 77 Mont. 
134; Aitna Aecident & Liability Co. v. 
Miller, 170 P. 760, 54 Mont. 377, L.R. 
A.1918C 954. 


N.Y.—People v. Metropolitan Sure- 
ty ©Co., (161 =N.Y¥.S. 616, 175 App. Div. 
43; United States Fidelity & Guaran- 
ty Co. v. Carnegie Trust Co., 146 N.Y. 
S. 804, 161 App.Div. 429 [aff 107 N.H. 
1087, 213 N.Y. 629]. 


N.D.—State ov. Butzville State 
Bank, 144 N.W. 105, 26 N.D. 196. 


Or.—Fidelity & Deposit Co. of 
Maryland vy. State Bank of Portland, 
249 PL 823, 117 Or 1320. S.2Fidelity 
& Guaranty Co. v. Bramwell, 217 P. 
332, 108 Or. 261, 32 A.L.R- 829. 


Pa.—In re Sheaffer’s Estate, 126 A. 
205, 281 Pa. 138. 


Tenn.—Maryland Casualty Co. v. 
McConnell, 257 S.W. 410, 148 Tenn. 
656. 


Va.—Robertson v. Trigg, 32 Gratt. 
(73 Va.) 76; Enders v. Brune, 4 Rand. 
(25 Va.) 438. 

W.Va.—vU. S. Fidelity & Guaranty 
Co. v. Central Trust Co., 121 S.H. 430, 
95 W.Va. 458; Woodyard v. Sayre, 
110 S.E. 689, 90 W.Va. 295. 


Eng.—In re Churchill, 
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174. 


48. U.S.—Love vy. North American 
Con cae) he La, AsO. Crane (Ol) Lin re 
Dutcher, 213 F. 908. 


D.C.—Jackson vy. 
194. 


Ga.—Lumpkin v. Mills, 4 Ga. 343. 


Idaho.—In re Bank of Nampa, 157 
P. 1117, 29 Idaho 166. 


Ill.— Whitbeck v. Ramsay, 74 Ill. 
App. 524. 


Ky.—Muldoon v. Crawford, 14 Bush 
te Schoolfield v. Rudd, 9 B.Mon. 


Md.—Orem v. Wrightson, 
34, 34 Am.R. 286. 


Minn.—United States Fidelity & 
Guaranty Co. v. Rathbun, 199 N.W. 
561, 160 Minn. 176. : 


Mont.—State v. Banking Corpora- 
tion of Montana, 251 P. 151, 77 Mont. 
134; Adtna Accident & Liability Co. v. 
Miller, 170 P. 760, 54 Mont. 377, L.R.A. 
1918C 954. 


N.Y.—People v. Metropolitan Sure- 
ty, Co.,.161 N-Y:S> 616,175. App.Div. 
43; United States Fidelity & Guaran- 
ty Co. v. Carnegie Trust Co., 146 N. 
Y.S. 804, 161 App.Div. 429 [aff 107 N. 
E. 1087, 213 N.Y. 629]. 


N.D.—State v. Butzville State 
Bank, 144 N.W. 105, 26 N.D. 196. 


Or.—Fidelity & Deposit Co. of Md. 
v. State Bank of Portland, 242 P. 
823, 117 Or. 1; U.S. Fidelity & Guar- 
anty Co. v. Bramwell, 217 P. 332, 108 
Or..261,,.32) A.E.R. 7829: 


Pa.—In re Sheaffer’s Estate, 126 A. 
205,025 Le eae kos. 


S.C.—Ex p. Ware, 26 S.C.Eq. 473; 
Shultz v. Carter, 17 S.C.Eq. 533; Le- 
noir v. Winn, 4 S.C.Eq. 65; Burrows 
v. MeWhann, 1 S.C.Eq. 409, 1 Am.D. 
677. But see State Bank v. Adger, 11 
S.C.Eq. 262 (apparently to the con- 
trary). 


Tenn.—Maryland Casualty Cec. v. 
McConnell, 257 S.W. 410, 148 Tenn. 
656. 


Va.—Robertson v. Trigg, 32 Gratt. 
(73 Va.) 76; Powell v. White, 11 Leigh 
(38 Va.) 309; Enders v. Brune, 4 
Rand. (25 Va.) 438. 


W.Va.—vU. S. Fidelity & Guaranty 
Co. v. Central Trust Co., 121 S.BH. 430, 
95 W.Va. 458; Woodyard v. Sayre, 
110 S.E. 689, 90 W.Va. 295. 


Eng.—Robinson y. Wilson, 2 Madd. 
434, 56 Reprint 395. 


[a] In North Carolina Rev. St. c 
113 § 4, providing that, when a sure- 
ty pays the debt of his principal, 
the claim of the surety against the 
personal representative of the prin- 
cipal shall have the same priority 
against the assets as belonged to the 
creditor (1) entitles the surety to 
such priority whether he pays the 
debt before or after the death of the 
principal. Drake y. Coltrane, 44 N.C. 
300. (2) This statute has been con- 
strued to permit a cosurety who pays 
a bond debt for which the other is 
equally bound to claim as a bond 
ereditor in the administration of the 
estate of the deceased cosurety. 
Howell v. Reams, 73 N.C. 391... (3) 
General North Carolina view that in 
absence of statute surety cannot be 
subrogated to debt itself or incidents 
extinguished by payment see supra 
§ 67. 

49. U.S.—United States Fidelity & 
Guaranty Co. v. Union Bank & Trust 
Co., 228 F. 448, 143 C.C.A. 30. 
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or some particular remedy or privilege in connec- 
tion with its enforcement,*® a surety for the debt, 


Ala.—Giddens  y. 
Ala. 439. 


Ark.—Reaves vy. Coffman, 112 S.W. 
194, 87 Ark. 60. 


Cal.—Pond vy. Dougherty, 
1035, 6 Cal.App. 686. 


Md.—American Bonding Co. v. Na- 
tional Mechanics’ Bank, 55 A. 395, 97 
Md. 598, 99 Am.S.R. 466. 


Or.—Fidelity & Deposit Co. of Md. 
v. State Bank of Portland, 242 P. 823, 
LA Or eh: 


S.C.—White v. Barbery, 88 S.E. 132, 
103 S.C, 223. Compare Reed v. Emo- 
ry, 1 Serg.&R. (Pa.) 339 (holding that 
a surety for a debt due the United 
States cannot be subrogated to the 
latter’s right to sue the principal aft- 
er he has become bankrupt where, 
by statute, the only right given the 
surety is to assert the priority of tne 
government against the estate of the 
bankrupt principal). 


[a] Exemption from statute of 
limitations.—(1) Claim exempt from 
statute of limitations in hands of 
state or United States is entitled to 
same privilege in hands of surety 
who has been subrogated. United 
States Fidelity & Guaranty Co. v. 
Union Bank & Trust Go., 228 F. 448, 
143 C.C.A, 30; Pond v. Dougherty, 92 
P. 10385, 6 Cal.App. 686; American 
Bonding Co. yv.- National Mechanics’ 
Bank, 55,'A. 399, 90) Mid. 59'8,)099 = Anne 
S.R. 466. (2) Since a general statute 
providing that actions on claims re- 
jected by the superintendent of bank- 
ing must be brought within six 
months does not apply to a state, a 
surety, on the bond of a state de- 
positary, who is claiming by way of 
subrogation to the rights of the state 
against the assets of an insolvent 
state depositary, is entitled to the 
privilege of the state and may claim 
free from the limitation of such 
statute. Fidelity & Deposit Co. of 
Maryland v. State Bank of Portland, 
242 P. 823, 117 Or. 1. But see In re 
J. Menist Co., 289 E.°229 (holding 
that a surety to the government will 
not be subrogated to the govern- 
ment’s right to file proof of a claim 
against the estate of the bankrupt 
principal after the time limitation 
fixed for filing of claims by creditors 
generally has expired). 


[b] Right to levy on generally 
exempt property.—(1) A surety ona 
note given by a tenant in payment 
of agricultural supplies to be used in 
the raising of crops, who is compelled 
to pay the note, will be subrogated 
to the note and the seller’s right to 
enforce the same against the crops 
which would be exempt if the debt 
were not one contracted in the pro- 
duction of the crops. White v. Bar- 
bery, .88 S.E. 132, 103 S.C. 223. (2) 
Fiduciary’s surety’s subrogation to 
right to subject homestead to pay- 
ment of fiduciary debt see infra § 
83. 


[c] Prerogative writ of British 
crown.—(1) In some early exchequer 
cases a surety for a crown debt was, 
with the consent of the crown, per- 
mitted to have the benefit of the sov- 
ereign’s prerogative writs against 
the principal. Reg. v. Robinson, H. 
& N. 275 note, 156 Reprint 1207. (2) 
It seems, however, that these cases 
did not involve an application of the 
equitable doctrine of subrogation. 
See In re South Philadelphia State 
Bank's Insolvency, 145 A. 520, 522, 
255 Pa. 433 (‘Appellant speaks of the 
‘habit of the English Court of Exche- 
quer to place sureties who paid the 
crown’s debt in the situation of the 
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who has paid the same, will be subrogated to such 
right of priority, special privilege, or remedy, even 
50 Thus a surety 


as against a cosurety or his estate. 


crown’; but a study of the cases re- 
lied on shows that this was done as 
an act of sovereign grace extended by 
the king, through the medium of ‘his 
own high court, for the collection 
of his debts.’ The king possessed the 
prerogative of priority (Chitty on 
Prerogatives of the Crown, p. 262 et 
seq.), and the sureties, who met the 
obligations of the king’s debtors, had 
only the rights of common creditors. 
In the cases cited by appellant, as 
we read them, the court of exchequer 
did not grant subrogation as a mat- 
ter of equitable right; on the contra- 
ry, in each instance the surety spe- 
cially asked that it be ‘subrogated’ to 
the sovereign right of priority pos- 
sessed by the crown, and its prayer 
was granted, as a matter of sovereign 
grace, only after the crown had giv- 
en its consent. In justice to appel- 
lant, however, it should be said that 
its mistake in viewing the grant of 
‘subrogation’ in those cases aS a pure 
matter of equity has been made also 
by several textwriters (for examples, 
see Dixon on Subrogation, p. 120; 
Harris on Subrogation, p. 202; Shel- 
don on Subrogation, p. 138; 15 Hals- 
bury, Laws of England, 512) and 
judges, who, following some one else 
apparently failed to study minutely 
the’ English cases mentioned by them, 
precisely the same authorities being 
cited in each instance. Some of these 
eases we shall not proceed to con- 
Sider.) i)>.. The American equity 
courts did not take over the powers 
exercised by the court of exchequer, 
to grant or decline, in individual cas- 
es, the privilege of priority in accord 
with the particular consent or refusal 
of the crown. With us, the right to 
Subrogation, with its attending ad- 
vantages, arises by operation of, and 
depends on, equity alone; it, without 
more, works the substitution. Where- 
_ as, in the exchequer cases cited to us, 
where sureties were allowed to suc- 
ceed to the position of the crown, 
although the result in each instance 
doubtless was equitable, the substi- 
tution was by favor of the king, in 
that his counsel appeared and gave 
assent, and not purely by operation 
of equity principles. In every in- 
stance, apparently, the king’s coun- 
sel actually and formally consented 
to the transfer of the crown’s privi- 
lege of priority over other creditors: 
when and to what extent this should 
be done appears to have depended on 
the circumstances of the particular 
case’). See also Dis. op. James, J., 
in Jackson y. Davis, 15 D.C. 194, 209 
(“The practice of the Exchequer 
Court in allowing the sureties of 
crown debtors to use the crown 
process against their principals and 
co-sureties, has been referred to as if 
it were an example of the power of 
equity to do the same thing. The 
true character of the proceedings in 
such cases is shown in Regina v. 
Salter, 1 Hurlst.&Norm. 274, and by 
the cases cited in the note to The 
King v. Bennett, 1 Wightwick, 1. In 
Regina v. Salter, the application on 
behalf of the sureties was for an or- 
der that they should be placed in the 
situation of the crown, and that the 
writ of extent, which had issued 
against the defendant (the principal 
on the bond), should be put in force 
in their behalf, until they should be 
reimbursed what they had paid. The 
order was nisi, and was afterwards 
made absolute, ‘counsel appearing on 
the part of the crown, and consent- 
ing.’ And this was the course taken 
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sovereign right 


in all cases. See Regina v. Robinson, 
in a note to the case last cited. These 
cases involved the exercise of the pe- 
culiar powers of the Exchequer Court, 
and that court does not appear even 
to have been governed by the equi- 
ty doctrine which has been appealed 
to; for, in a note to The King v. 
Bennett, Wightw., p. 6, the reporter 
states that he had found on the or- 
der book of 1702 a case in which a 
stranger, who had offered to pay the 
crown’s debt for the credit of the 
debtor, was allowed to have the 
crown’s prerogative process. Clearly 
there is nothing in the practice of the 
Exchequer which tends to show that 
a court of equity has power to take 
possession of the remedies of the 
United States on behalf of a surety as 
against a co-surety’’). 


50. U.S.—Lidderdale v. 
12 Wheat. 594, 6 L.Ed. 740. 


Cal.—Pond v. Dougherty, 92 P. 1035, 
6 Cal.App. 686. 


D.C.—Jackson v, Davis, 15 D.C. 194. 


N.Y.—People v. Metropolitan Sure- 
ty Co., 161 N.Y.S. 616, 175 App.Div. 
43. 


S.C.—Burrows v. McWhann, 1 S.C. 
Kq. 409, 1 Am.D. 677, 


Va.—Robertson v. Trigg, 32 Gratt. 
C@3. Vans 76: 


51. Md.—Orem vy. Wrightson, 51 
Md. 34, 34 Am.R. 286. 


Minn.—United States Fidelity & 
Guaranty Co. v. Rathbun, 199 N.W.. 
561, 160 Minn. 176; American Surety 
Co. of New York v. Pearson, 178 N. 
W. 817, 146 Minn. 342. 


Mont.—State v. Banking Corpora- 
tion of Montana, 251 P. 151, 77 Mont. 
134; Attna Accident & Liability Co. 
v. Miller, 170 P. 760, 54 Mont. 377, L. 
R.A.1918C 954. 


N.Y.—United States Fidelity & 
Guaranty Co, v. Carnegie Trust Co., 
146 N.Y.S. 804, 161 App.Div. 429 [aff 
107 N.E. 1087, 213 N.Y. 629]; United 
States Fidelity & Guaranty Co. v. Car- 
negie Trust Co., 146 N.Y.S. 801, 161 
App.Diy. 485 [aff 107 N.E. 1087, 213 
N.Y. 629]. 


N.D.—State v. Buttzville State 
Bank, 144 N.W. 105, 26 N.D. 196. 


Or.—Fidelity & Deposit Co. of 
Maryland vy. State Bank of Portland, 
242 P. 823,-117 Or. 1; U.S. Fidelity 
& Guaranty Co. v. Bramwell, 217 P. 
332, 108 Or. 261, 32 A.L.R. 829. 


Tenn.—Maryland Casualty Co. v. 
ae meatal ay 257 S.W. 410, 148 Tenn. 


W.Va.—U. S. Fidelity & Guaranty 
Co, v. Central Trust Co., 121 S.E. 430, 
95 W.Va. 458; Woodyard v. Sayre, 110 
S.E. 689, 90 W.Va. 295; Meyers y. 
Miller, 31 S.B. 976, 45 W.Va. 595. 


See also Whitbeck v. Ramsay, 74 
Tll.App. 524 (holding that the surety 
will be subrogated to the state’s right 
to have its claim for money misap- 
propriated by a state official classi- 
fied aS a elaim for trust money 
ee the estate of the deceased of- 

cial). 


52 Cal.—Pond v. Dougherty, 92 P. 
1035, 6 Cal.App. 686. 


D.C.—Jackson y. Davis, 15 D.c. 194. 


N.Y.—People vy. Metropolitan Sure- 
ty Co.; 161 N.Y.S. 616, 175 App.Div. 


Robinson, 


for a debt owing to a state, the United States,°* 
or the ecrown,°? will usually be subrogated to the 
to have prior payment from the 


Pa.—In re Sheaffer’s Estate, 126 A. 
205, 281 Pa. 138. 


Va.—Robertson v. Trigs, 32 Gratt. 
(73 Va.) 76; Enders v. Brune, 4 Rand. 
(25 Va.) 438. 


But see State Bank v. Adger, 11 S.C.. 
Eq. 262 (apparently taking the view 
that a statutory right of the United 
States to priority is a right, extin- 
guished when the surety pays the 
bond, to which the surety cannot be 
subrogated). 


[a] Statute permitting substitu- 
tion to priority of United States.— 
(1) Under U. S. Rev. St. § 3468, pro- 
viding that, where the principal in: 
any bond given the United States is. 
insolvent, and a surety pays the mon-- 
ey due on the bond, the surety shall 
have a like priority as the United. 
States, against the estate of the prin- 
cipal, a surety on a bond to the Unit-- 
ed States is entitled to the govern- 
ment’s right of priority, although the 
debt secured is one which the govern-- 
ment holds in trust for Indians on a 
reservation. U. S. Fidelity & Guar- 
anty Co. vy. Bramwell, 295 F. 331 [aff 
299 F. 705, and 46 S.Ct. 176, 269 U.S. 
483, 70 L.Ed. 368]; State v. Kilgore 
State Bank, 201 N.W. 901, 112 Neb. 
856. (2) A surety is entitled to the 
government’s right of priority against. 
the estate of the principal in the 
hands of a trustee for the benefit of 
creditors. American Surety Co. of 
New York vy. Carbon Timber Co., 263 
F. 295; U.S. v. Hunter, 26 F.Cas.No. 
15,426, 5 Mason 62 [aff 5 Pet. 173, 8. 
L.Ed. 86]. See Dias v. Bouchaud, 1 
N.Y. 201, How.A.Cas. 508, 4 How.Pr. 
291 [rev 10 Paige 445] (holding that 
Act: Cong. [1799] ¢ 128 § 65 gives 
the United States no right of priori- 
ty to which the surety can be subro- 
gated where the principal makes an 
assignment of all his property for the 
benefit of a single creditor only). (3) 
But the statute gives the surety only 
the government’s right of priority, 
and the surety does not acquire. the 
government’s right to sue on the debt 
in the federal courts regardless of the 
citizenship of the parties (U. S. v. 
Preston, 27 F.Cas.No. 16,087, 4 Wash.. 
C.C. 446), (4) or to maintain a per- 
sonal action against the principal 
after he has gone into bankruptcy 
(Reed v. Emory, 1 Serg.&R. (Pa.) 
339), (5) or to file a claim against 
the estate of a bankrupt principal, 
although the time limitation fixed for 
filing of claims by creditors general— 
ly has expired (In re J. Menist Co., 
289 FE. 229): (6) It has been held,. 
however, that the fact that the stat- 
ute provides for substitution to the 
right of priority only as against the 
principal does not by implication ex- 
clude the surety from asserting his 
equitable right to be subrogated to 
the government’s right of priority 
against .the estate of a cosurety. 
Jackson v. Davis, 15 D.C. 194; Peo- 
ple v. Metropolitan Surety Co., 161 N. 
Y.S. 616, 175 App.Div. 43; Robertson. 
v. Trigg, 32 Gratt. (73. Va.) 76. See 
Howell v. Reams, 73 N.C. 391 (con- 
struing a statute providing for sub- 
regation to priority against the es- 
tate of the principal as including sub-- 
rogation to priority against the estate 
of the cosurety). Contra State Bank 
v. Adger, 11 8.C.Eqa. 262. (7) Appar- 
ently the statute will not apply in 
favor of sureties on bail bonds in 
criminal cases. U. S. v. Ryder, 4 S. 
Ct. 196, 110° U.S. 729, 28 Lids 308. 
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[$ 72: 


aes of 


‘ 


yaa © 


Png Se kee, uP a wate 


§§ 72-73] 


estate of the principal. There are a number of cases, 
however, establishing a minority view that a state’s 
prerogative right of preference, or priority, is not 
a right whieh will pass to a surety by way of sub- 
gat Apparently a surety subrogated to a 
priority can claim priority only with respect to the 
amount actually paid and not for interest accruing 


rogation.®4 


after the payment.55 


[§ 73] (6) Rights and Remedies against Third 


See Reg. v. O’Callaghan, 1 Ir.Eq. 439, 
J.&C, 154 (holding that, where the 
principal is indebted to the crown for 
sums for which the surety is bound, 
and also for other sums, the surety 
by payment of his debt will not ac- 
quire priority over the crown with re- 
Spect to the other sums). 


54 United States Fidelity & 
Guaranty Co. v. McFerson, 241 P. 728, 
78 Colo. 338; In re South Philadelphia 
State Bank’s Insolvency, 145 A. 520, 
295 Pa. 433 [overr South Philadelphia 
State Bank v. National Surety Co., 8 
Pa.Dist.&Co. 93 [rev on other grounds 
135 A. 748, 288 Pa. 300]. See Brown 
v. American Bonding Co. of Balti- 
more, 210 F. 844, 127 C.C.A. 406 [rev 
203 F. 356, and cert den 35 S.Ct. 661, 
238 U.S. 622, 59 L.Ed. 1494] (contain- 
ing indications that prerogative right 
of priority is not a right to which the 
surety will be subrogated). See also 
“Aimmerman y. Chelsea Sav. Bank, 125 
N.W. 424, 161 Mich. 691 [aff 127 N.W. 
351, 161 Mich. 704] (apparently hold- 
ing that the state’s prerogative right 
of priority cannot be asserted by the 
surety where the state has not exer- 
ecised such right, since its exercise is 
entirely discretionary with state). 


'[a] Beason for rule.—‘The sov- 
ereign’s preference is an exception to 
the general law. The doctrine is a 
harsh one, and from time immemorial 
has rested solely upon public neces- 
sity. Moreover, if Finch is correct, 
as quoted by Blackstone, that it is a 
‘maxim that the prerogative is that 
law in case of the King which is law 
in no case of the subject,’ the prerog- 
ative could never be the subject of 
subrogation. Here the security was 
ample, the state has been paid by one 
employed for the very purpose of as- 
suming that risk and performing that 
service. There is no necessity and 
hence no preference.” United States 
Fidelity & Guaranty Co. v. McFer- 
son, 241 P. 728, 78 Colo. 338, 340. 


55. People v. Metropolitan Surety 
Co., 161 N.Y.S. 616, 175 App.Div. 43; 
United States Fidelity & Guaranty 
Company v. Carnegie Trust Company, 
°146 N.Y.S. 804, 161 App.Div. 429 [aff 


107 N.E. 1087, 213 N.Y. 629]. 
56. Cross references: 
Against whom surety may be subro- 


gated to rights of creditor in prop- 
erty of principal see infra §§ 77, 
78. 


Collateral: 
Consisting of debt of third person 
to principal see supra § 68. 
Securities furnished by third per- 
sons see supra § 68. 
Creditor’s: 
Right to set aside fraudulent con- 
veyances of principal see supra § 
70 note 40 [b]. 
Rights against garnishees see su- 
pra § 70 note 41 [d]. 
Judicial sureties to creditor’s rights 
against third persons see infra § 85. 
Subrogation of surety of surety or in- 
demnitor against original principal 
or one indemnified see infra § 88. 


SUBROGATION 


[60 C.J.] 763 


Persons®*—(a) In General. Generally a surety will 
be subrogated to any rights which the creditor may 
have against a third person, who as to the principal 
is primarily liable for the debt or default which the 
surety has been compelled to satisfy,®7 or who, al- 
though not liable to the principal, should equitably 
be regarded as primarily liable as to the surety;°§ 


but, with respect to the lattey, subrogation will be 
denied if the equities of the third person are equal 


57. Ala—Saint v. Ledyard, 14 


Ala, 244 
Iowa.—Skiff v. Cross, 21 Iowa 459. 


Miss.—United States Fidelity & 
Guaranty Co. vy. First State Bank, 76 
So. 747, 116 Miss. 239. 


Mo.—Sweet vy. Jeffries, 48 Mo. 279. 


Pa.—Goldman y. Mitchell-Fletcher 
Co., 141 A. 231, 292 Pa. 354. 


Wis.—Forest County vy. Poppy, 213 
N.W. 676, 193 Wis. 274. : 


But see Conner y. West, 105 S.E. 
762, 129 Va. 85 (stating that the sure- 
ty’s right of subrogation does not ex- 
tend to mere personal collateral ob- 
ligations). 


Sureties for sheriff to: 


Beneficiary’s right of action on note 
given sheriff by purchasers of prop- 
erty at judicial sale see infra § 82. 

Creditor’s .rights against judgment 
debtor whose debt sureties have 
satisfied because of wrong of prin- 
cipal see infra § 82. 

Owner’s right of action against judg- 
ment creditor to whom. property 
wrongfully seized is delivered by 
sheriff see infra § 82. 


58. U.S.—Richfield National Bank 
of Richfield, Minn., v. American Sure- 
ty Co., 39 F.(2d) 387; National Sure- 
ty Co. v. Massachusetts Bonding & 
Insurance Co., 19 F.(2d) 448 [cert den 
48<\S'Ctl $5," 275 -.U.S.1°648, 72> Ind: 
419]; U. S. Fidelity & Guaranty Co. 
v. Citizens’ National Bank, 13 F.(2d) 
213; United States Fidelity & Guar- 
anty Co. v. Union Bank & Trust Co., 
228 F. 448, 148 C.C.A. 30; National 
Surety Co. v. State Sav. Bank, 156 F. 
OY 84 CiCzA, 187, ol 44 ROAGN:S.- 15 5. 


Ark.—American Surety Co. v. Vann, 
205 S.W. 646, 135 Ark. 291. 


Ga.—American National Bank v. 
Fidelity, etc., Co., 58 S.E. 867, 129 Ga. 
126, 12 Ann.Cas. 666; Wood v. Tomp- 
kins, 28 Ga. 159. 


Idaho.—Guthrie y. Ensign, 213 P. 
354, 36 Idaho 673; Guthrie v. Wood, 
213 P. 357, 36 Idaho 687. 


Ill.—Massachusetts Bonding & In- 
surance Co. v. Standard Trust & Sav- 
ings Bank, 166 N.BH. 123, 334 Ill. 494; 
Lochenmeyer v. Fogarty, 112 Ill. 572; 
English v. Palmer Nat. Bank of Dan- 
ville, 202 Ill.App. 372. See North 
American Life Ins. Co. v. Colonial 
Trust & Savings Bank, 236 I1l.App. 
464 (holding that insurer of solvency 
of debtor bank is entitled to be sub- 
rogated to the depositor’s. right 
against collecting bank for negligence 
in collecting the deposit). 

Iowa.—kKeokuk v. Love, 
PHS. 

Ky.—Hill v. Fleming, 107 S.W. 764, 
128 Ky. 201, 32 Ky.L. 1065, 16 Ann. 
Cas. 840. 

Md.—American Bonding Co. v. Na- 
tional Mechanics’ Bank, 55 A. 395, 97 
Md. 598, 99 Am.S.R. 466. 

Mass.—Allen v. Puritan Trust Co., 


97 -N.E.. 916,211 Mass. 409, L.R.A. 
1915C 518; Blake v. Traders’ Nat. 
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or superior to those of the surety.®° 


A surety will 


Bank, 12 N.E. 414, 145 Mass. 13. 


Mo.—Wernecke vy. Kenyon, 66 Mo. 
275; Clark v. Harrisonville First Nat. 
Bank, 57 Mo.App. 277. 


N.Y.—Fidelity & Deposit Co. of Md. 
v. Queens County Trust Co., 123 N.E. 
370, 226 N.Y. 225; Kolb v. National 
Surety Co., 68 N.H. 247, 176 N.Y. 233; 
National Surety Co. v. National City 
Bank of Brooklyn, 172 N.Y.S. 413, 184 
App.Div. 771; Empire State Surety 
oe. vy. Cohen, 156 N.Y.S. 935, 93 Misc. 


N.C.—Wilson vy. Doster, 42 N.C. 
231; Bunting vy. Ricks, 22 N.C. 130, 
32 Am.D. 699. 


N.D.—United States Fidelity & 
Guaranty Co. v. Citizens’ State Bank 
of Langdon, 161 N.W. 562, 36 N.D. 16, 
L.R.A.1918E 326; Northern Trust Co. 
v. First National Bank, 140 N.W. 705, 
25 N.D. 74. 


Or.—United States Fidelity & Guar- 
anty Co. v. United States National 
Bank of Hugene, 157 P. 155, 80 Or. 
361, L.R.A.1916E 610, 


S.C.—Rivers v. Liberty National 
Bank, 133.8: 5. £210," 1351S: Ca51074 
Rhame v. Lewis, 34 S.C.Eq. 269. 


TYenn.—Dobbins y. Carroll, 192 S.W. 
166, 137 Tenn, 133; United States Fi- 
delity & Guaranty Co. v. People’s 
Bank, 157 S.W. 414, 127 Tenn. 720. 


Tex.—United States Fidelity '& 
Guaranty Co. v. Adoue & Lobit, 137 
S.W. 648, 138 S.W. 383, 104 Tex. 379, 
37 L.R.A.N.S. 409, Ann.Cas.1914B 667 
[rev 128 S.W. 636]; Skipworth v. Hurt, 
60 S.W. 423, 94 Tex. 322; Boaz vy. Fer- 
rell, (Civ.App.) 152 S.W. 200. , 


Vt.—Hall v. Windsor Sav. Bank, 121 
A. 582, 97 Vt. 125 [aff 124 A. 593, 97 
Vt. 125]. 


Va.—Pinckard y. Woods, 8 Gratt. 
(49 Va.) 140. 
Wis.—Brovan v. Kyle, 165 N.W. 


382, 166 Wis. 347. 


[a] Difference of opinion.—‘‘As to 
the rights against the principal, the 
doctrine of subrogation is univérsal 
in its applieation. As to rights 
against third persons responsible for 
the debt, there is a difference of opin- 
ion; but the weight of authority as 
well as of reason favors subrogation.” 
Rivers v. Liberty National Bank, 133 
SA271054.213;-135, S:Cz 107, 


{b] Doctrine extends to rights 
against third persons.—‘'The doctrine 
of subrogation gives to the surety 
who has paid the debt of his princi- 
pal, not alone all the rights and rem- 
edies that the creditor would have as 
against the principal, but also all the 
right or remedies that the creditor 
would have against all persons lia- 
ble for the debt. This is founded up- 
on the theory that a court of equity 
would compel the creditor to assign 
a cause of action which he had 
against a third person to sureties who 
have paid the debt of their principal.” 
National Surety Co. v. National City 
Bank of Brooklyn, 172 N.Y.S. 413, 415, 
184 App.Div. 771. 


59. Ill.—Latham v. Foley, 38 N.E. 
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not be subrogated to the primary and payee creditor’s 
right of action against a third person, who, as to 
the surety, is also a creditor, so that the surety would 
have been liable to such third person had the latter 


been compelled to pay.®° 


Joint debtor of principal. A surety for one joint 
debtor, on being compelled to pay the entire debt, 
will be subrogated to the ereditor’s rights against 


the other debtors.®1 


[§ 74] (b) Persons Who Have Assumed and 
Where a third person has 
agreed with the debtor to assume and pay the debt, a 
surety for the original debtor, on being compelled 
to pay the debt, will be subrogated to the ereditor’s 
rights against the third person who has assumed and 
agreed to pay;®? but sureties for the one who has 
assumed the debt. will not be subrogated to the cred- 
itor’s rights against the one whose debt their prin- 


Agreed To Pay Debt.°? 


cipal has agreed to pay.®* 


[§ 75] (c) Wrongdoers and Tort-Feasors Gener- 
ally. Where a sheriff has become liable to the cred- 
itor because of his failure to perform his legal duties 


557, 153 Tl. 19. 


Iowa.—Baker vy. American Surety 
Co. of New York, 159 N.W. 1044, 181 
Iowa 634. See Knoll v. Marshall 
County, 87 N.W. 657, 114 Iowa 647 
(holding that, where a statute pro- 
viding for a tax on a saloon keeper 
gives double security to the county 
by imposing a lien on premises leased 
by the saloon keeper, and also requir- 
ing a statutory bond to be furnished 
by the saloon keeper, sureties on such 
a bond who are compelled to pay the 
tax will not be subrogated to the 
county’s rights against the premises 
of the lessor). 


Ky.—Clore y. Bailey, 6 Bush 77: 


Minn.—Southern Surety Co. v. Tes- 
sum, 228 N.W. 326, 178 Minn. 495, 66 
(ASR. 11365 Northern, Prust.-Coy. v- 
Consolidated Elevator Co., 171 N.W. 
265, 142 Minn. 132, 4 A.L.R. 510. 


Mont.—American Bonding Co. of 
Baltimore vy. State Savings Bank, 133 
P. 367, 47 Mont. 332, 46 L.R.A.N.S. 
Bod. 


N.Y —Bell v. Greenwood, 242 N.Y.S. 
149, 229 App.Div. 550. 


N.C.—Green v. Ruffin, 102 S.E. 634, 
179 N.C. 345. 


Tenn.—Fidelity & Deposit Co. of 
Maryland v. Long, 195 S.W. 766, 138 
Tenn. 43. 


[a] Innocent purchaser from con- 
verter principal.—A surety for a 
warehouseman who is compelled to 
pay the owners of stored grain, be- 
cause of its conversion by the ware- 
houseman, will not be subrogated to 
the owners’ rights against an inno- 
cent third person who has purchased 
the grain from the warehouseman for 
full value and in good faith. North- 
ern Trust Co. v. Consolidated Bleva- 
tor Co., 171 N.W. 265, 268, 142 Minn. 
132, 4 A.L.R. 510 (‘The surety on 
Such a bond in effect guarantees that 
his principal will return stored grain 
to the owners or pay them for it. 
He ought to shoulder the loss if his 
principal fails to make good his un- 
dertaking. He cannot pass it on toan 
innocent third person by invoking the 
aid of the equitable doctrine of sub- 
rogation’’). 


[b] Maker of note held by trustee 
innocently paying wrongful assignee. 


- SUBROGATION 


in making the debt out of the property of the prin- 

cipal, a surety who thereafter pays the debt will be 
subrogated to the ereditor’s right of action against } 
the sheriff,®5 and the sureties on his official bond.*° i 
A surety for one of two joint tort-feasors will be 
subrogated to the creditor’s rights against the other,. 
to the extent of one half the debt, where the situa- 
tion is such that there is a right of contribution as, 
between the tort-feasors.®* ) 
the effect that a surety for one tort-feasor may be: 
subrogated to the ereditor’s rights against the other,. 
even though the principal has no right of contribu- 
tion against the other tort-feasor,®* but as to this 
there is some, authority to the contrary.®® 


[§ 76] (d) Persons Receiving Trust Property or 
Participating in Breach of Trust. When a surety 
for a fiduciary, or person occupying a representa- 
tive or official position, has made good a default of 
the principal resulting from a misapplication or 


[§§ 73-76 | 


There are also cases to i| 


misappropriation of trust assets, the surety will be 


—Where a master in chancery unlaw- 
fully assigns notes taken by him in 
payment of land officially sold, and 
embezzles the money received there- 
for, his sureties have no right to com- 
pel the makers of the notes to pay 
them a second time after they in good 
faith have paid the assignee. Ogles- 
by. v.sFoley,.. 38 NE: 55%, 153° Tilt. 19. 
But see Lochenmeyer vy. Fogarty, 122 
Ill. 572 (holding that, where a guard- 
ian’s surety is compelled to pay for 
certain notes not accounted for by 
the guardian, he will be subrogated to 
the estate’s right to compel the mak- 
er of the notes to pay the same a sec- 
ond time where the first payment was 
to an attorney who had no authority 
to receive payment for the ward). 


60. National Surety Co. v. Arosin, 
198 EF. 605, 117 C.C.A. 313; American 
Bonding Co. of Baltimore, Md., v. 
Welts, 193 F. 978, 113 C.C.A. 598; Da- 
vis v. Carroll; 20 La.Ann. 199; South- 
ern Surety Co. v. Tessum, 228 N.W. 
326, 178 Minn. 495, 66 A.L.R. 1136; 
American Bonding Co, of Baltimore v. 
State Savings Bank, 133 P. 367, 47 
Mont. 332, 46 L.R.A.N.S. 557. See 
Jefferson v. Century Sav. Bank, 120 
N.W. 308, 148 Iowa 88 (holding that 
a surety on a note pledged by the 
payee as collateral to secure a note 
executed by the latter will not, on 
making a payment which is applied 
in satisfaction of, the note on which 
the payee is maker, be subrogated to 
the. creditor’s ‘rights against ‘the 
payee, for the surety is liable to the 
payee who is owner of the note on 
which the surety is bound). But see 
Seward v. National Surety Co., 165 N. 
E. 537, 120 OhioSt. 47 [aff 165 N.E. 
588] (apparently holding that a sure- 
ty on the bond of a postmaster com- 
pelled to pay for a default of a sub- 
ordinate will be subrogated to the 
government’s right of action against 
the postmaster, although the surety 
is.also surety on the bond of the sub- 
ordinate who is primarily responsible 
to the postmaster for the default). 


Surety on official’s bond to indemni- 
fy anyone suffering from official mis- 
conduct of principal not subrogated 
to governing authority’s rights 
a ane injured by default see in- 

ra 


61. Comins v. Culver, 35 N.J.Hqa. 
94; Taul v. Epperson, 38 Tex. 492; 


subrogated to the rights of the beneficiary or obligee- 
against a third person, who has received the trust 
property with notice or without value,’® or who,. 


Sherman, 2 Gratt. (43 
Highland v. 


Robinson vy. 
Va.) 178, 44 Am.D. 381; 
Highland, 5 W.Va. 63. 


62. Subrogation to rights of prin-— 
cipal see infra § 81. 


63. Ark.—Talbot vy. 
Ark. 411. 


Cal.—Allen v. Freear, 195 P. 748,. 
50 Cal.App. 645. | 


Iowa.—Gilbert y. Adams, 68 N.W.. : | 
883, 99 Iowa 519. 


Minn.—Nettleton vy. Ramsey Coun— 
ty Land, ‘etc., “Co. 56. Naw. 1288" 54 
Minn. 395, 40 Am.S.R. 342; Conner y. 
How, 29 N.W. 314, 35 Minn. 518. 


; N.C.—Kennedy v. Pickens, 38 N.C. 
47. 

See Western Surety Co. v. Wal- 
ter, 182 N.W. 635, 44 S.D.=#12, 24 A. 
L.R. 1519 (holding that a surety on 
the, oficial bond of a county treasur- 
er compelled to make good defalca- 
tions of the principal will not be 
subrogated to the county’s rights on 
a note which has been given it, after 
the occurrence of the defalcation, by 
a third person or stranger to protect 

: 
' 


Wilkins, 312 


or indemnify it against any loss that 
might result from the defalcation). 


64. 
199. 


65. Wilkins v. Bobo, 13 La.Ann.. 
430; Merryman v. State, 5 Harr.&J. 
(Md.) 423; Commonwealth Bank vy.* 
Potius, 10 Watts (Pa.) 148. : 


66. Merryman v. State, 5 Harr.&J. 
(Md.) 423. 


Sheriff’s sureties to  creditor’s 
rights against judgment debtor see 
infra § 82. ; 

67. Goldman v. Mitchell-Fletcher 
Coy P41 AAs 238292 Pal 3543 


68. Kolb v. Nat. Surety Co., 68 N.. 
BE. 247, 176 N.Y. 233; City of White 
Plains v. Ellis, 184 N.Y.S. 444, 113 
Mise. 5 [aff 192 N.Y.S. 920]; Rosen- 
thal v. New York Rys. Co., 179 N.Y.S.. 
593, 109 Misc. 210. : 


69. Adams v. White Bus Line, 195: 
P. 389, 184 Cal. 710. 


Subrogation of surety for one tort-. 
feasor against surety for other tort- 
feasor see infra § 80 note 97 [a] (3). 


70. U.S.—United States Fidelity & 


Davis v. Carroll, 20 La.Ann. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


§ 76]. 


with knowledge, has participated in the breach of 
trust by assisting “or enabling the principal to mis- 
appropriate the property.71_ A surety cannot follow 
trust funds into the hands of one who is not re- 
sponsible therefor even to the beneficiary or credi- 
When the third person has paid value, or 
has received no benefit from the misappropriation, 


torit2 


SUBROGATION 


appear to grant 


Guaranty Co. v. Union Bank & Trust| Co. v. Citizens’ State Bank of Lang- 


Co., 228 F. 448, 143 C.C.A. 30. 


Ark.—American Surety Co. v. Vann, 
205. S.W.° 646, 135 Ark: 291; Carroll 
County Bank v. Rhodes, 63 S.W. 68, 
69 Ark. 43; Boone County Bank v. 
Byrum, 56 S.W. 532, 68 Ark. 71. 


Idaho.—Guthrie v. Ensign, 213 P. 
354, 36 Idaho 673; Guthrie v. Wood, 
213 P. 357, 36 Idaho 687. 


Tll.— English v. Palmer Nat. Bank 


of Danville, Tl, 202 Ill.App. 372; 
Stokes vy. Little, 65 Ill.App. 255. 
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oo v. Love, 
Ce 


Ky.—Hill v. Fleming, 107 S.W. 764, 
128 ‘Ky. 201, 32 Ky.L. 1065, 16 Amn. 
Cas. 840; Farmers,’ ete, Bank v. 
Maryland Fidelity, etc., Co., 56 S.W. 
671, 108 Ky. 384, 22 Ky.L. 22; Kenney 
v. Kidd, 5 Ky.Op. 546. 


Mass.—Allen v. Puritan Trust Co., 
97 N.E. 916, 211 Mass. 409, L.R.A. 
1915C 518; Blake v. Traders’ Nat. 
Bank, 12 N.E. 414, 145 Mass. 13. 


Mo.—Wernecke vy. Kenyon, 66 Mo. 
275; Clark v. Harrisonville First Nat. 
Bank, 57 Mo.App. 277. 


N.Y.—Empire State Surety Co. v. 
Cohen, 156 N.Y.S. 935, 93 Misc: 299. 


N.C.—Caviness v. Maryland Fidel- 
1EYnetCL,aCoOn- b25.bn 26.5, 140 N-C..2b8 ; 
Fidelity & Deposit Co. v. Jordon, 46 
S.E, 496, 134 N.C. 236; Wilson v. Dos- 
ter, 42 N.C. 231; Fox v. Alexander, 36 
N.C. 340; Bunting v. Ricks, 22 N.C. 
130, 32 Am.D. 699. 


N.D.—United States Fidelity & 
Guaranty Co. v. Citizens’ State Bank 
of Langdon, 161 N-W. 562, 36 N.D. 16, 
L.R.A.1918E 326; Northern Trust Co. 
v. First Nat. Bank, 140 N.W. 705, 25 
N.D. 74. 


S.C.—Rhame vy. Lewis, 
269. 


34 S.C.Eq. 


Tenn.—Dobbins v. Carroll, 192 S. 
W. 166, 137 Tenn. 133. 
Tex.—United States Fidelity & 


Guaranty Co. v. Adoue & Lobit, 137 S. 
W. 648, 1388 S.W. 388, 104 Tex. 379, 
37 L.R.A.N.S. 409, Ann.Cas.1914B 667 
[rev (Civ.App.) 128 S.W. 636]; Skip- 
with v. Hurt, 60 S.W. 423, 94 Tex. 322. 
See Brown v. Maryland Fidelity, etc., 
Co., 80 S.W. 593, 98 Tex. 55 [mod 76 
S.W. 944] (where a note belonging 
to a guardianship estate was as- 
signed without court authority, as re- 
quired by statute, so that assign- 
ment was invalid and the assignee ac- 
quired no title). 


Vt.—Hall v. Windsor Sav. Bank, 121 
A. 582, 124 A. 593, 97 Vt. 125. 


Va.—Pinckard v. Woods, 8 Gratt. 
(49 Va.) 140; Edmunds.v. Venable, 
LePattee., 121. 


Wis.—Brovan v. Kyle, 
382, 166 Wis. 347. 


[a] Bank applying trust deposits 
or assets to individual debits of 
fiduciary.—Boone County Bank  v. 
Byrum, 56 S.W. 532, 68 Ark. 71; Eng- 
lish v. Paimer Nat. Bank of Dan- 
ville, Ill., 202 Ill.App. 372; Farmers’ 
etc., Bank vy. Maryland Fidelity & De- 
posit Co., 56 S.W. 671, 108 Ky. 384, 
22 Ky.L. 22; Clark v. Harrisonville 
First Nat. Bank, 57 Mo.App. 277; 
United States Fidelity & Guaranty 


165 N.w. 


don, 161 N.W. 562, 36 N.D. 16, L.R.A. 
1918E 326; Hall v. Windsor Sav. 
ey 121 A. 582, 124 A. 598, 97 Vt. 


[b] Bank purchasing note of 
clerk of court with notice of its trust 
character.—Bunting v. Ricks, 22 N.C. 
130, 32 Am.D. 699; Dobbins v.-Car- 
roll, 192 S.W. 166, 187 Tenn. 1338. 


[c] Partnership for which official 
member has used public funds.— 
Where a county treasurer who is a 
member of a partnership applies 
county funds to the use of the part- 
nership with the knowledge of his 
copartners, a surety for the treasurer 
will be subrogated to the county’s 
right against the partnership. Stokes 
v. Little, 65 Ill.App. 255. 


{d] Seller taking guardianship 
funds in payment of property to be 
used by guardian individually.— 
Where a guardian, with knowledge of 
the seller, purchases an automobile 
for his individual use with funds of 
the ward, the guardian’s surety, on 
reimbursing the estate for the mis- 
appropriation, is subrogated to the 
ward’s right to recover the money 
from the seller. American Surety Co. 
v. Vann, 205 S.W. 646, 135 Ark. 291. 


[e] Wendor of real estate in which 
guardianship funds are invested with- 
out authority.—Where a surety has 
been compelled to make good losses re- 
sulting from a guardian’s unauthor- 
ized investment of the ward’s assets 
in real estate, the surety will be sub- 
rogated to the ward’s rights against 
the vendor who, with constructive 
knowledge of the breach of trust, has 
received the ward's assets in payment 
of the property. Empire State Surety 
Sea v. Cohen, 156 N.Y.S. 985, 93 Misc. 

OSes 


71. National Surety Co. v. Massa- 
chusetts Bonding & Insurance Co., 19 
F.(2d) 448 [cert den 48 S.Ct. 85, 275 
U.S. 548, 72 L.Ed. 419]; U.S. Fidelity 
& Guaranty Co. v. Citizens’ Nat. Bank, 
13 F.(2d) 213; Massachusetts Bond- 
ing & Insurance Co. v. Standard Trust 
& Savings Bank, 166 N.E. 123, 334 11. 
494: American Bonding Co. v. Nation- 
al Mechanics’ Bank, 55 A. 395, 97 Md. 
598, 99 Am.S.R. 466; United States 
Fidelity & Guaranty Co. v. People’s 
Bank, 157 S.W. 414, 127 Tenn. 720. 


[a] Bank aiding county treasurer 
to make false reports.—U. S. Fidelity 
& Guaranty Co. v. Citizens’ Nat. Bank, 
13 F.(2d) 213. 


[b] Bank knowingly permitting 
clerk of court to take interest on 
state funds for individual use.— 
American Bonding Co. v. National Me- 
chanics’ Bank, 55 A, 395, 97 Md. 598, 
99 Am.S.R. 466. 


{[e] Bank knowingly permitting 
trust deposits to be withdrawn for 
individual uses of fiduciary.—United 
States Fidelity & Guaranty Co. v. 
Union Bank & Trust Co., 228 F. 448, 
148 C.C.A. 30; Massachusetts Bond- 
ing & Insurance Co. v. Standard Trust 
& Savings Bank, 166 N.H. 123, 334 Ill. 
494; United States Fidelity & Guar- 
anty Co. v. People’s Bank, 157 S.W. 
414, 415, 127 Tenn. 720 (“It is insisted 
that the bank, having obtained no 

benefit : should not be 


subject to any burden; that 
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and has acted innocently, without negligence, and 
with constructive notice only, there are some cases 
which regard his equity as superior and deny sub- 
rogation to the surety, although the third person is 
liable to the creditor because of constructive notice 
or technical breach of duty.7™* Other cases, however, 


subrogation even in such a situa- 


the surety was paid to take the risk, 
and, having taken it, should not seek 
to be relieved therefrom by throwing 
the burden on the bank. The major- 
ity are of the opinion that this ob- 
jection is met by the fact that, when 
the bank knowingly participated in 
the conversion, it became personally 
liable for the fund as cotrustee with 
the guardian, and that in this situa- 
tion it owed the money to the wards 
as much as the guardian owed it, and 
that the surety was entitled to be 
subrogated to the rights of action 
which the creditors whom he paid 
held against one- primarily liable. 
The liability of a cotrustee, who be- 
comes such ex maleficio, by reason of 
his wrongful dealing with the fund, 
whereby it is lost, is a liability prior 
to that of a surety for the original 
trustee, who has been compelled to 
pay the debt’). ie 

72. Bank of Guntersville v. United 
States Fidelity & Guaranty Co., 75 
So. 168, 201 Ala. 19; Clore v. Bailey, 
6 Bush (Ky.) 77; Brown v. Houck, 
41 Hun (N. Y.)) 16. 


73. American Surety Co. of New 
York v. Citizens’ Nat. Bank of Ros- 
well, N. M., 294 EF. 609; National 
Surety Co. v. Arosin, 198 F. 605, 117 
C.C.A. 313; Baker v. American Surety 
Co. of New York, 159 N.W. 1044, 181 
Iowa 634; American Bonding Co. of 
Baltimore v. State Savings Bank, 133 
P. 367, 47 Mont. 332, 46 L.R.A.N.S. 
557; United States Fidelity & Guar- 
anty Co. v. Home Bank for Savings, 
88 S.E. 109, 77 W.Va. 665. See North- 
ern Trust Co. v. Consolidated Eleva- 
tor Co., 171 N.W. 265, 142 Minn. 132, 
4 A-L.R. 510 (holding that a surety for 
a warehouseman will not'be subrogat- 
ed to the owner’s rights against one 
who has purchased, innocently and 
for value, stored property converted 
by the warehouseman), 


[a] Depositary bank paying 
forged orders or checks of fiduciary.-— 
A surety on the bond of a treasurer of 
a trade union who has been compelled — 
to pay for misappropriations of his 
principal resulting because the bank 
with whom union funds were deposit- 
ed paid them out on forged orders or 
checks of the treasurer will not be 
subrogated to the union’s right of ac- 
tion against the bank, for the latter 
has equities superior to those of the 
surety. Baker v. American Surety 
Co. of New York, 159 N.W. 1044, 1046, 
181 Iowa 634 (“The equities of the 
surety, upon payment would be meas- 
ured by those, if any, existing in 
behalf of its principal, Brown, and, as 
between Brown and the bank, all are 
in favor of the bank, and under the 
rules stated subrogation must be de- 
nied. Otherwise the forger or his 
surety would be preferred to the one 
swindled by his forgeries’). 


[b] Bank purchasing forged or 
fictitious orders or warrants.—-W here 
forged or fictitious orders are drawn 
by a public official, and by him sold 
to a bank who purchases the same in 
good faith and for value and collects 
their amount from the public funds 
or depositary, the official’s surety, on 
making good the loss, will not be sub- 
rogated to the obligee’s right to re- 
cover from the bank. the money it 
has obtained on the unlawful orders. 
American Surety Co. of New York v. 
Citizens’ Nat. Bank of Roswell, N. M., 
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tion;?4 and, if the circumstances are such ‘as to 
show negligence, or positive wrong, on the part of 
the third person, subrogation is quite uniformly 
granted against him, although there was no bene- 
fit received and no actual knowledge or intention to 
participate in the breach of trust.’® 
person who participates innocently, and is the vic- 
tim of an official’s wrong, is a person to whom the 
surety is liable under a statute making the bond of 
an official for the benefit of any person injured by 
his wrongful act, and because of such liability to 
the third person the surety will not be subrogated 
against him;7® but it seems that such a statute does 
not prevent subrogation against one who knowingly 
or negligently participates in an official’s breach of 


trust.77 : 
294 F. 609; National Surety Co. v. 
Arosin, 198 F. 605, 117 C.C.A. 313; 


American Bonding Co. of Baltimore 
vy. State Savings Bank, 133 P. 367, 368, 
47 Mont. 332, 46 L.R.A.N.S. 557 (“It 
is necessary that something more be 
made to appear than that the bank 
could have been made to repay to the 
county the amount which it received 
upon the spurious certificates which 
it held. The surety company must 
show that as between it and the State 
Savings Bank, if either must suffer 
loss because of Farrell’s peculations, 
in equity and good conscience the 
bank should be the one to lose. 
Eales There is not any charge of 
negligence or wrongdoing on the part 
of the bank in purchasing the certifi- 
eates. So far as the complaint dis- 
closes, the bank acted in perfect good 
faith and was following a common 
custom in dealing in these certificates 
without their bearing the impress of 
the official seal. Some one must suf- 
fer now for Farrell’s official miscon- 
duct. Shall it be the bank, which act- 
ed in good faith and parted with its 
money for the spurious certificates is- 
sued by Farrell, or shall it be the 
surety company which for compensa- 
tion undertook to be responsible for 
Farrell’s official delinquencies, not 
only to the state and to Silver Bow 
county, but to this bank as well? To 
such an inquiry a court of conscience 
can make but one answer. Upon the 
showing made in its complaint, the 
surety company: has failed to show 
itself entitled to be subrogated to the 
right which the county may have 
had’). 


74, National Surety Co. v. Nation- 
al City Bank of Brooklyn, 172 N.Y.S. 
413, 184 App.Div. 771; United States 
Fidelity & Guaranty Co. v. United 
States Nat. Bank of Eugene, 157 P. 
155, 80 Or. 361, L.R.A.1916E 610. 


[a] Depositary paying forged 
check.—A surety on the official bond 
of a city employee, who pays the 
city for peculations of the principal 
in drawing checks on city funds in 
the names of fictitious payees and 
forging their names thereto, will be 
subrogated to any remedy or right of 
action possessed by the city against 
the bank for paying the checks so 
drawn by the’ employee. National 
Surety Co. v. National City Bank of 
Brooklyn, 172 N.Y.S, 418, 184 App.Diy. 
Uhh 


75. U.S.—Richfield Nat. Bank of 
Richfield, Minn., v. American Surety 
Co. of New York, 39 F.(2d) 387; 
National Surety Co. v. State Sav. 
Bank, 156 F. 21, 84 C.C.A, 187, 14 L.R. 
A.N.S. 155, 18 Ann.Cas. 421. 


Ga.—American Nat. Bank v. Fidel- 
ity, ete., Co., 58 S.E. 867, 129 Ga. 126, 
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Apparently a 


perior surety.®° 


[§ 77] c. Against Whom Surety May Enforce 
Liens and Securities of Creditor’*(1) Persons Ac- 
quiring Interest in Principal’s Property Subsequent 
to Suretyship. Since, to prevent its impairment by 
act of the principal, a surety’s equity or right to 
be subrogated is regarded as coming into existence 
at the time the contract of suretyship is entered 
into,7® a surety may generally enforce the liens and 
securities of the creditor on the property of the 
principal, against persons acquiring the property, or 
an interest therein, subsequent to the contract of 
suretyship, although before payment, to the same 
extent as could the creditor, for as to such persons 
the surety is usually considered as having the su- 


If the person acquiring the sub- 


sequent interest has notice of the surety’s claims as 


12 Ann.Cas. 666° 


N.Y.—Fidelity & Deposit Co. of 
Maryland v. Queens County Trust 
Co.,.123.N.B. 370, 226 N.Y, 225. 


N.C.—Bunting v. Ricks, 22 N.C. 130, 
32 Am.D. 699. 


N.D.—Northern Trust Co. v. First 
Say Bank, 140 N.W. 705, 25 N.D. 


S.C.—Rivers v. Liberty Nat. Bank 
Oh eeeeet 133 S.H. 210, 135 S:C. 


[a] Bank assisting defalcations of 
school district treasurer by cashing 
irregular checks under extremely sus- 
picious circumstances.—Richfield 
Nat. Bank of Richfield v. American 
Surety Co. of New York, 89 F.(2d) 
387, 390 (‘““Where, as in this case, the 
bank had aided the wrongdoing of the 
treasurer by paying irregular checks 
and at the same time holding a well- 
founded suspicion that all was .not 
right, its negligence and wrongdoing 
was of such nature as to entitle the 
surety to recover by subrogation. Un- 
der such circumstances, the bank’s 
equities are neither superior nor 
equal. It participated in the wrong- 
doing’”’). 


[b] Bank permitting receivership 
or bankruptcy funds to be withdrawn 
on checks not countersigned as re- 
quired by law or court order.—The 
surety of a trustee or receiver, who 
has been compelled to pay for mis- 
appropriations of the principal of 
moneys which he has succeeded in 
withdrawing from the depositary on 
checks not countersigned as required 
by court order, will be subrogated to 
the right of creditors or the obligee 
against the depositary for permitting 
the funds to be unlawfully with- 
drawn. American Nat. Bank vy. Fidel- 
ity, ete., Co., 58 S.E. 867, 129 Ga. 126, 
12 Ann.Cas. 666; Fidelity & Deposit 
Co. of Maryland v. Queens County 
Trust Co., 123 N.E. 370, 226 N.Y. 225. 


76. National Surety Co. v. Arosin, 
198 F. 605, 117 C.C.A. 313; American 
Bonding Co. of Baltimore, Md., v. 
Welts, 193 F. 978, 113 C.C.A. 598; 
American Bonding Co. of Baltimore v. 
State Savings Bank, 133 P. 367, 47 
Mont. 332, 46 L.R.A.N.S. 557. But 
see National Surety Co. v. State Sav. 
Bank, 156 F. 21, 84 C.C.A. 187, 14 L. 
R.A.N.S, 155, 13 Ann.Cas, 421 (hold- 
ing that a statute, making the official 
bond security to all persons injured 
by official delinquencies, does not pre- 
vent the surety from being subrogat- 
ed against a bank purchasing a forged 
order where it cannot be said that 
the official delinquency eaused the in- 
jury to the bank but rather that it 
was the personal and criminal acts 
of the auditor as distinguished from 


the official acts). 

77. Dobbins v. Carroll, 
166, 137 Tenn. 133. 

78. Cross references: 


Contractor’s surety’s right to retained 
percentages as against assignees of 
principal see infra § 87. 


Creditor’s rights against: 
es see supra § 70 note 41 


192 S.W. 


Third persons see supra § 73. 
Subrogation: 


Against subsequent and inferior 
rights of creditor himself see 
supra § 62. 

Of depositary’s surety to state’s 
right of priority against general 
saat and depositors see infra 


79. See supra § 51. 


80. U.S.—McMullen vy. Ritchie, 64 
F. 253 [mod on other grounds 79 F. 
522,°25 C.C.A. 50]. 


Ala.—Shaddix v. National Surety 
Co., 128 So. 220, 221 Ala. 268; Roe- 
buck v. Roberts, 117 So. 32, 217 Ala. 
477; Singleton v. United States Fidel- 
ity & Guaranty Co., 70 So. 169, 195 
Ala. 506. 


oath Beattie v. Dickinson, 39 Ark. 


pe ae ela v. Vincent, 17 Conn. 


Ga.—Irby v. Livingston, 6 S.E. 591 
81 Ga. 281; Anderson vy.’ Walton, 33 
a. . 


Ill.—Hook vy. Richeson, 5 N.B. 98 
115 ‘ee ne haces eat Trust & Sav- 
ings. Bank o ringfield v. 
46° NLApp #66. 0 Ye Muses 


Ind.—Ballew v. Roler, 24 N.B. 976 
124 Ind. 557, 9 L.R.A. 481; Begein v. 
Brehm, 23 N.E. 496, 123 Ind. 160; 
Peirce v. Higgins, 101 Ind. 178. But 
see Rush v. State, 20 Ind. 432 (holding 
that sureties on a bond given for the 
purchase price of land will not be 
subrogated to the vendor’s lien 
against purchasers from the vendee 
who take and pay for the property 
before the sureties have been com- 
pelled to pay the debt, on the ground 
that the equity of the purchasers is 
superior and prior to that of the sure- 
ties since the latters’ equity did not 
aera complete until the debt was 
paid). 


BP Seas v. Sherrill, 18 Kan. 


Ky.—Dunlap v. O’Bannon, 5 B.Mon. 
393; Burk v. Chrisman, 3 B.Mon, 50: 
Kleiser v. Scott, 6 Dana 137, : 


Md.—Ghislen v. Fergusson, 4 Harr. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§§ 76-77. 


" E. 848, 


§§ 77-78] 


well as of the rights of the creditor, the superiority 
of the surety’s equity is even more clear.§1 
ceptions are made, and subrogation to, or enforce- 
ment of, the creditor’s rights will be denied as 
against subsequent purchasers and encumbrancers 
where there are circumstances which would render 
it inequitable;8? and a surety, of course, cannot 
enforce a lien or security of the creditor against a 
subsequent purchaser or encumbrancer whose lien 
or security 1s unenforceable even by the creditor.%* 


Release by surety, of indemnity given by princi- 


&J. 522. 


Mass.—American Surety Co. of New 
York v. Vinton, 112 N.E. 954, 224 
Mass. 337. 


Mich.—Fraser v. Fleming, 157 N.W. 
269, 190 Mich. 238. 


Minn.—Benson v._ Saffert-Gugis- 
berg Cement Const. Co., 201 N.W. 424, 
161 Minn. 269; McArthur v. Martin, 
23 Minn. 74, : 


Mo.—Hackett v. Watts, 40 S.W. 113, 
188 Mo. 502; Fulkerson v. Brownlee, 
69 Mo. 871; Schell City Bank v. Reed, 
54 Mo.App. 94. 


N.C.—Schoffner v. Fogleman, 60 N. 
C. 564; Barnes v. Morris, 39 N.C. 22; 
Polk v. Gallant, 22 N.C. 395, 34 Am. 
D. 410; Green v. Crockett, 22 N.C. 
390. 


Ohio.—Hill v. 
48 OhioSt. 75; 
QhioSt. 376. 


Pa.—Fleming v. Beaver, 2 Rawle 
128, 19 Am.D. 629; Baldwin v. Ral- 
ston, 6 Pa.Dist. 198. 


Tex—Black v. Epperson, 40 Tex. 
162; aul v. Epperson, 38 Tex. 492; 
Billingsley v. West, (Civ-App.) 197 S. 
W.1054; Maloney v. Greenwood, (Civ. 


King, 26 N.E. 988, 
Dempsey v. Bush, 18 


_ App.) 186 S.W. 228. 


Vt.—McDaniels yv. Flower Brook 
Mfg. Co., 22 Vt. 274. : 


W.Va.—Bassett v. Streight, 88 S. 
78 W.Va. 262; Johnson v. 
Young, 20 W.Va. 614. 


_ Eng.—Drew v. Lockett, 32 Beav. 
499, 55 Reprint 196. 


Ont.—Rigney v. Vanzandt, 5 Grant 
Ch. 494. 


But see U.S. Fidelity & Guaranty 
Co. v. Bennett, 119 So. 394, 96 Fla. 
828 (appearing to hold that a surety 
will not be subrogated to the credi- 
tor’s first mortgage as against a sec- 
ond mortgage where the surety made 
payment without intimation to the 
second mortgagee, that right of sub- 
rogation would be claimed). 


. fa] Lack of notice of surety’s 
Ladnts immaterial if creditor’s rights 
are superior.—(1) Generally. Single- 
ton v. United States Fidelity & 
Guaranty Co., 70 So. 169, 195 Ala, 506; 
Begein v. Brehm, 23 N.E. 496, 123 
Ind. 160; Fields v. Sherrill, 18 Kan. 
365; Burk v. Chrisman, 3 B.Mon. 
(Ky.) 50; Kleiser v. Scott, 6 Dana 
(Ky.) 137; Fraser v. Fleming, 52 IN. 
WwW. 269, 190 Mich. 238; Hackett v. 
Watts, 40 S.W. 113, 138 Mo. 502; 
Barnes v. Morris, 39 N.C. 22; Polk v. 
Gallant, 22 N.C. 395, 34 Am.D. 410; 
Billingsley v. West, (Tex.Civ.App. ) 
197 S.W. 1054; Bassett v. Streight, 88 
S.E. 848, 78 W.Va. 262; Johnson vy. 
Young, 20 W.Va. 614; Drew v. Lock- 
ett, 32 Beav. 499, 55 Reprint 196. (2) 
“A’ surety who pays off the debt for 
which he became surety must be en- 
titled to all the equities which the 
creditor, whose debts he paid off, 
could have enforced, not merely 
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against the principal debtor, but also 
as against all persons claiming un- 
der him. It is to be observed that 
the second and any subsequent mort- 
gagee is in no respect prejudiced by 
the enforcement of this equity; when 
he advances his money he knows per- 
fectly well that there is a prior 
charge on the property, and if he 
thinks fit to advance his money on 
such security, it is his own affair, and 
he cannot afterwards with justice 
complain. The amount being limited, 
it is a matter of indifference to him 
whether the first mortgagee or the 
surety is the prior claimant for that 
amount, and it would be, in my opin- 
ion, a violation of all principle if, 
when the surety pays off the debt, he 
were not to be entitled, as against 
the principal debtor and those who 
claim under him, to be paid the full 
amount due to him.” Drew v. Lock- 
ae 32 Beav. 499, 505, 506, 55 Reprint 


[b] Reason for rule.—‘‘The surety 
contracts with reference to the facts 
existing at the time the contract is 
entered into, and it is then that his 
rights are fixed. If, when he enters 
into the contract, the creditor is, se- 
cured by a lien on the property of the 
principal, that lien enures to his bene- 
fit, and no subsequent intervening 
rights can displace those vested in 
him by the law.” Peirce v. Higgins, 
101 Ind. 178, 181. 


[ec] Subsequent creditors of prin- 
cipal.—_Commercial Trust & Savings 
Bank of Springfield v. Murray, 246 
Ill.App. 355; McArthur v. Martin, 23 
Minn. 74; Winebrener’s Appeal, 7 Pa. 
333; McDaniels v. Flower Brook Mfg. 
Co., 22 Vt. 274; Rigney v. Vanzandt, 
5 GrantCh. (Ont.) 494. 


81. Farmers’ State Bank of Rich- 
ard top v. Stieg, 219 N.W. 776, 56 N. 
D.» 851. 


82. See cases infra this note. 


[a] Entry of satisfaction er dis- 
charge by surety.—(1) If the surety 
himself enters a satisfaction and dis- 
charge of a recorded lien or security, 
he cannot thereafter assert the same, 
by way of subrogation, against one 
who bona fide purchases the property 
from the principal after entry of the 
satisfaction. Taylor v. Alliance 
Trust Co., 15 So. 121, 71 Miss. 694. 
(2) Although the record shows pay- 
ment by an apparent principal who 
is in reality a surety, if it also shows 
an assignment to him, this is suffi- 
cient to put a subsequent purchaser 
on notice that there will be an at- 
tempt to exercise the right of sub- 
rogation, and the surety will be sub- 
rogated against him. Oglebay — v. 
Todd, 76 N.H. 238, 166 Ind. 250. (3) 
Effect of entry of release or discharge 
by creditor see supra § 61. 


[b] Third person’s payments ap- 
plied to reduce debt for which surety 
is bound.—(1) Sureties, on a note giv- 
en for the purchase price of land, who 
are compelled to pay the balance due, 


[60 C.J.] 767 


pal, after land subject to a lien of the creditor has: 
been sold to a third person, does not prevent the 
surety from being subrogated to the lien against 
the third person where the release has been made 
in ignorance, and without notice, of the equitable 
rights of the purchaser.®* 


[§ 78] (2) Persons Acquiring Property or Inter- 
est Previous to Suretyship. 
surety will not be substituted to the liens and se- 
curities of the creditor where to permit him to en- 
force them would defeat an interest acquired and 


As a general rule a 


will not be subrogated to the re- 
served lien of the vendor against a 
subpurchaser of a portion of the prop- 
erty whose purchase money has been 
applied in partial payment of the note 
for which the sureties were bound, 
for good conscience forbids the sure- 
ties from twice enjoying the benefit 
of the purchase. Sawyers v. Baker, 
77 Ala. 461. (2) Likewise a surety on 
a tax collector’s bond has been denied 
subrogation to the statutory lien of 
the state as against the interest of 
one acquired under a mortgage given 
to secure repayment of a loan used by 
the principal to discharge a shortage 
for which the surety was responsible. 
Shaddix v. National Surety Co., 128 
So. 220, 221 Ala. 268. (3) Subroga- 
tion of contractor’s surety against as- 
signee whose loans are used in con- 
struction work see infra § 87. 


[c] Reliance on surety’s apparent 
liability as principal.—(1) General- 
ly. Patterson v. Clark, 28 S.E. 623, 
101 Ga. 214; Clark Bros. v. Watson, 
163 N.W. 468, 180 Iowa 721 [mod 
159 N.W. 761]; Budd v. Olver, 23 A. 
1105, 148 Pa. 194. (2) Where a joint 
judgment has been rendered against 
principal and sureties, and it does not 
show the fact of suretyship of rec- 
ord, the sureties may be barred from 
asserting their right of subrogation 
if, after paying the judgment, they 
make no attempt to establish the fact 
of suretyship until an innocent pur- 
chaser has, with their knowledge, 
made improvements on land subject 
to the lien of the judgment. Thomas 
v. Stewart, 18 N.E. 505, 117 Ind.,50, 
1L.R.A. 715. (3) Where a surety who 
appears of record as the joint maker 
of a note executes a mortgage on his 
own land as if to secure a primary 
liability and at the same time a mort- 
gage is given on the land of a third 
person who is not a party to the note, 
but who secretly agrees to indemnify 
the surety, the surety will not be sub- 
rogated to the creditor’s 3nghts with 
respect to the latter mortgage as 
against one who takes a subsequent 
mortgage on the same land in reliance 
on the situation being such as it ap- 
pears of record and the consequent 
lack of liability on the part of the 
third party mortgagor to indemnify 
the surety. Rand v. Cutler, 29 N.E.- 
£085,155" Mass; / 451. “(4)e2Bute if re 
subsequent encumbrancer of the prop- 
erty of the real principal takes with 
actual or constructive notice that the 
apparent principal is in fact a surety, 
subrogation will be granted. Toll vy. 
Toll, 206 N.W. 117, 201 Iowa, 38. 


83. Commercial Casualty Ins. Co. 
v. Williams, 37 F.(2d 326 [cert den 
50: S.Ct; 409,281. U.S." 157, TA" Ta Bae 
1167]; Schmitt v. Henneberry, 48 Ill. 
App. 322; George v. Somerville, 54 
S.W. 491, 153 Mo. 7; Knickerbocker 
Trust Co. v. Carteret Steel Co., 82 A. 
146, 79 N.J.Eq. 501. 


84 Crawford v. Richeson, 101 Ill 
351. 


Waiver by surety see supra § 63. 
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held by a third person in the property of the prin- 
cipal which interest, although subordinate to that 
of the creditor, is prior in date to the undertaking 
of the surety.*® Where, however, the surety becomes 
bound, and the creditor takes a mortgage to secure 
the debt, in ignorance of a prior unrecorded mort- 
gage which the principal has previously given on the 
same property, the surety is entitled to be subro- 
gated to the creditor’s mortgage and enforce his 
right of priority over the unrecorded mortgage,*® 


85. Ill—Garey v. Trude, 218 Ill. 
App. 372. 

Ind.—Barlow v. Deibert, 39 Ind. 16. 

Ky.—Fishback v. Bodman, 14 Bush 
117; Farmers’, etc., Bank v. Sherley, 
12 Bush 304; Hopkinsville Bank v. 
Rudy, 2 Bush 326; Patterson v. Pope, 


5 Dana 241; Johnson vy. Morrison, 5 
B.Mon. 106; Adair v. Campbell, 4 
Bibb 13; Thompson & Halbert v. 


Sheets, 6 Ky.Op. 506. 
Md.—Swan vy. Patterson, 7 Md. 164. 


Minn.—Benson v. Saffert-Gugisberg 
Cement Const. Co., 198 N.W. 297, 159 
Minn. 54, 


Pa.—McCurdy v. Conner, 1 Walk. 
155; Armstrong’s Appeal, 5 Watts& 
S. 352. But see Cottrell’s Appeal, 25 
Pa.St. 294 (a surety on a promissory 
note given by the maker in payment 
of a judgment against him is, on 
paying the note, subrogated to the 
judgment and entitled to priority 
over another judgment recovered be- 
fore the giving of the note but sub- 
sequent to the rendition of the judg- 
ment to which the surety is sub- 
rogated). 


Va.—Douglass v. Fagg, 8 Leigh (35 
Va.) 588. 


See also Wiggin v. Dorr, 29 F.Cas. 
No. 17,625, 3 Sumn, 410 (holding that, 
where the principal assigns to a cred- 
itor an insurance policy, on property 
which is collateral for the loan, in 
which policy insurer reserves the 
right to deduct for any claims 
against insured, and subsequently the 
principal makes a loan from insurer 
giving therefor his bond with surety, 
and thereafter the property insured 
is lost, the surety on the bond will 
not be subrogated to insurer’s right 
to deduct from the proceeds of the 
policy as against the prior assignee 
thereof). 


[a] Tlustrations.—(1) Where land 
which has been sold on credit is sold 
by the vendee to a purchaser, who 
pays in full, and subsequently suit is 
brought by the vendor against the 
vendee for the original purchase mon- 
ey, and an appearance bail for the 
vendee is eventually compelled to pay, 
the bail will not be subrogated to the 
vendor’s lien against the purchaser 
who has the prior equity. Adair v. 
Campbell, 4 Bibb (Ky.) 18. (2) 
Where one who purchases land for the 
benefit of another has received the 
entire purchase price from the bene- 
ficiary, so that the primary obligation 
of paying for the land is on the 
nominal purchaser, a surety on an in- 
junction bond given by the latter to 
restrain the enforcement of a judg- 
ment against him for the purchase 
price will not be subrogated to the 
right of the creditor to compel pay- 
ment of the debt out of the land in 
the hands of the beneficiary or his 
purchasers. Douglass v. Fagg, 8 
Leigh (35 Va.) 588. (3) Where, after 
the debtor has executed a second 
mortgage on his premises, he gives 
notes with surety thereon to pay the 
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interest due the prior creditor on the 
first mortgage, the surety on the in- 
terest notes, on being compelled to 
pay the same, will not be subrogated 
to the rights of the first mortgagee.so 
as to have priority over the second 
mortgagee whose equity and rights 
arose before the surety became bound. 
Swan y. Patterson, 7 Md. 164. (4) 
Where property subject to a mort- 
gage is conveyed by the mortgagor to 
one who assumes payment, and this 
latter conveys to a third person with 
a covenant against encumbrances, a 
Surety, who becomes bail for a stay 
in execution in a personal action sub- 
sequently brought against the first 
transferee for the mortgage debt, 
and is compelled to pay the judgment 
against his principal, will not be sub- 
rogated to the rights of the mortgagee 
as against the last purchaser to whom 
the principal was liable on his cove- 
nant against encumbrances at the 
time the surety became bound. Mc- 
Curdy v. Conner, 1 Walk. (Pa.) 155, 
157 (“Bail for stay of execution does 
not stand in equal equity with third 
persons whose rights accrued be- 
fore he became bail. The reason 
given is, that bail who intervenes 
in order to hinder execution, has no 
equity against others who may be 
injured: by arresting the execution. 
. . « Now, Simpson, the bail of Tow- 
er (the first transferee who assumed 
payment) for the stay prevented the 
payment of Tower’s judgment to Mc- 
curdy (mortgagee) which would have 
satisfied McCurdy’s mortgage against 
Conner (mortgagor). He could as- 
sert his equity, therefore, only against 
Tower, and not against Shepley (the 
last purchaser) and Bryant (a mort- 
gagee of the last purchaser), who 
stood before Tower and on a higher 
grade of equity. Tower being liable 
to both by a prior liability, stood be- 
low both and bound to satisfy the 
McCurdy mortgage. It is evident, 
therefore, that Simpson, as bail for 
Tower, had no equity to keep the Mc- 
Curdy mortgage on foot to the prej- 
udice of either Shepley or Bryant, 
and could not, therefore, be permitted 
to take an assignment for that pur- 
pose in his own name, or of another 
for his use, upon the payment of mon- 
ey by him as bail, which would, by 
satisfying the judgment, also satis- 
fy the mortgage’). (5) A surety 
who has no connection with an origi- 
nal debt secured by a mortgage, but 
first becomes bound as a surety in an 
obligation incidental to the prosecu- 
tion of a personal action at law 
against the debtor on the notes, will 
not be subrogated to the rights of 
the creditor under the mortgage as 
against one to whom the principal 
sells the property, prior to the under- 
taking of the surety, under an agree- 
mént by the principal with the gran- 
tee to discharge the mortgage, for as 
to the prior interest of the grantee 
the surety can stand in the place of 
the principal alone. Garey v, Trude. 
218 Ill.App. 372, 


[b] Person acquiring prior inter- 


even though the surety receives notice of the latter. 
mortgage shortly before he pays the debt.87 

[§ 79] d. Subrogation As Between Successive and 
Independent Sureties**—(1) Successive Sureties. If 
a subsequent surety becomes bound for the benefit ] 
of the principal alone, without the consent or agree- iI 
ment of the original or prior surety and possibly or 
probably to his prejudice, the equities of the first 
surety are regarded as superior, so that he is enti- 
tled to subrogation against the subsequent surety,*® 


[§§ 78-79 


est subject to rights of creditor oc- 
cnpies position similar to that of 
prior surety.—Douglass v. Fagg, 8 
Leigh (35 Va.) 588. 

Subrogation of subsequent sureties 
against prior sureties see infra § 79. 


86. Gossin v. Brown, 11 Pa. 527. 
87. Gossin v. Brown, supra. 
88. Subrogation of subsequent | 
surety to creditor’s securities as | 
| 


against one previously acquiring an 
equity see supra § 78. 


89. I1l.—Friberg v. Donovan, 
Tll.App. 58. 


Ind.—Opp v. Ward, 24 N.E. 974, 
125 Ind. 241, 21 Am.S.R. 220; Dessar 
vi King, 10: N-B. 621, 5110; tnde7 ook: 
Reissner v. Dessar, 80 Ind. 307 (hold- 
ing that a replevin bail of one of 
several judgment defendants may en- 
fore the judgment against the other 
defendant who is in fact a surety, and 
of which fact the bail was cognizant, 
if the surety made no objection, at 
the time the judgment was rendered, 
to a stay of execution thereon). But 
See Kane v. State, 78 Ind. 103 (hold- 
ing that, where the bail on a replevin 
bond has been compelled to p fines 
assessed against a liquor seller for 
violation of the bond, he is entitled 
to be subrogated to the rights of the 
state against the sureties on the li- 
censee’s bond, although the replevin™ 
bail became bound only at the re- 
quest of the principal). 


Ohio.—Denier v. Myers, 20 OhioSt.-+ 
336 [dist Bradford v. Mooney, 13 Ohio 
Dec. (Reprint) 1014, 2 Cine.Super. 
468 (holding*that since the undertak- 
ing of an attachment bond surety is 
independent from, and entirely dif- 
ferent than, that of an appeal surety, 
the former surety will not be sub- 
rogated against the latter) ]. 


Okl.—Southwestern Surety Ins. Co. 
v. King, 172 P, 74, 68 Okl. 100, L.R.A, 
1918D 1188. 

Pa.—King v. Blackmore, 72 Pa. 347, 
13 Am.S.R. 684; Schnitzel’s Appeal, 
49 Pa. 23; Pott v. Nathans, 1 Watts : 
&S. 155, 37 Am.D. 456; Burns v. Hunt- : 
ington Bank, 1 Penr.&W. 395; Clay v. : 
Schnitzell, 5 Phila. 441. 


aon, mess v. Lassiter, 16 Lea 


Tex.—Mitchell v. De Witt, 25 Tex. 
Suppl. 180, 78 Am.D. 561. 


Eng.—Parsons v. Briddock, 2 Vern. 
Ch, 608, 23 Reprint 997. 


Compare Colegate v. Frederick 
Town Sav. Inst., 11 Gill&J. (Md.) 
114 (holding that, where a judgment 
has been assigned to a surety pur- 
suant to a statute providing that, 
where a judgment shall be recovered 
against a principal and surety and 
the latter shall pay the same, the 
creditor shall be obliged to assign 
the judgment to the surety who shall 
be entitled to the same execution 
thereon as the creditor after the as- 
signment has been recorded, the sure- 
ty obtains not only the right to en- 
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and the latter is denied subrogation against the for- 


mer.°° Where, however, there is 


force the judgment against the prin- 
cipal but also against the bail of the 
principal if necessary). But see 
Semmes v. Naylor, 12 Gill&J. (Md.) 
358 (apparently contra and denying 


the original surety subrogation 
against subsequent bail). 
[a] Original surety against surety 


on judicial bond.—(1) The original 
Surety or guarantor for a debt who 
is finally compelled to pay a judg- 
ment against the principal is subro- 
gated to the creditor’s rights against 
the sureties on an appeal bond given 
by. the principal on an appeal from 
the judgment against him which the 
original surety paid, and which ap- 
peal materially increases the amount 
the original surety is compelled to 
pay. Opp v. Ward, 24 N.E. 974, 975, 
125 Ind, 247, 21 AmiS.R. 220. (2) “It 
is insisted, however, that, in the case 
of successive sureties, who become 
bound by separate obligations for the 
payment of the same debt, the equity 
of the last surety is superior to that 
of the first, and that, as the liability 
of the plaintiff below as guarantor 
was prior in point of time to that 
of the appellant as surety on the 
-appeal-bond, both being bound for 
the same debt, the equity of the lat- 
ter was at least equal, if not superior, 
to that of the former. This view is 
not maintainable in a case like the 
one under consideration. It is quite 
true the plaintiff below became li- 
able as guarantor for the payment 
of all rent, as well as for all dam- 
ages growing out of the unlawful 
detention of the property by the ten- 
ant. But it is also true that his li- 
ability, which theretofore was uncer- 
tain and contingent, became certain 
and fixed when the landlord recov- 
ered judgment for the possession of 
the leased premises, and for damages 
for their unlawful detention. The 
guarantor had the right to pay the 
amount of the judgment recovered 
against his principal, and thus put an 
end to this liability at once. By the 
voluntary intervention of the appel- 
lant in becoming surety on the ap- 
peal-bond, all further proceedings on 
the judgment which the landlord was 
awarded the right of immediate pos- 
session were stayed, and the hands of 
the guarantor were effectually, tied 
until the appeal was disposed of. 
... Upon the determination of the 
appeal the landlord had his election 
to sue on the appeal-bond, and re- 
cover the rental value of the premises 
unlawfully detained, or to proceed 
against the guarantor on the lease. 
He adopted the latter alternative. If 
he had sued on the appeal-bend, and 
recovered judgment against the sure- 
ty, it is quite certain that the latter 
would have had no standing in a court 
of equity to recover from the guaran- 
tor. > = .- Having intervened as‘ a 
volunteer, and by his interposition 
stayed proceedings on the judgment 
for possession to the prejudice of the 
guarantor, whose liability had be- 
come fixed and at an end so far as 
respects future rents, it must be con- 
sidered in equity that he did so upon 
the condition that he would take the 
place of the guarantor from that time 
forward. . The interposition of 
the second surety having been the 
means of involving the first in the 
liability which he was ultimately 
compelled to pay, the equity of the 
first is complete; and he is entitled, 
on the principles of subrogation, to 
stand as though the creditor had as- 
signed the appeal-bond to him.” Opp 
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no prejudice to 


v. Ward, supra. (3) Where a judg- 
ment against principal and surety on 
a note has been appealed from by the 
former without the consent of the lat- 
ter, the surety, on payment of the 
judgment, is subrogated to the credi- 
tor’s rights against the surety on an 
appeal bond given by the principal. 
Friberg v. Donovan, 23 Ill.App. 58, 61 
(“The doctrine established by the au- 
thorities seems to be, broadly stated, 
that where one is bound as security 
for a debtor, and the creditor brings 
Suit against the principal, and the 
latter in the course of the legal pro- 
ceedings gives a bail bond, or prison 
bounds bond or appeal bond, or in- 
junction bond, with surety, then the 
original security for the principal 
debtor, upon paying the debt, has the 
right to enforce the obligation of 
any or either of such bonds for his 
own full indemnity, against the sure- 
ty in the bond’); Mitchell v. De 
Witt, 25 Tex.Suppl]. 180, 78 Am.D. 561. 
(4) Where a landlord has distrained 
goods of a tenant but they have been 
replevied by the giving of a replevin 
bond and thereafter a surety, on the 
lease for the rent, is compelled to 
pay the amount in arrears, he is sub- 
rogated to the landlord’s rights on 
the replevin bond. King v. Black- 
more, 72 Pa. 347, 13 Am.R. 684. 


[b] Prior judicial surety against 
surety on subsequent judicial bond.— 
(1) Where a replevin action has been 
instituted and a writ of replevin is- 
sued, defendant releases the proper- 
ty by the giving of a redelivery bond 
with surety thereon, the trial of the 
action results in judgment for plain- 
tiff, and defendant appeals procur- 
ing a stay in execution by the giv- 
ing of a supersedeas bond without the 
consent of the first surety and caus- 
ing a delay in execution to his preju- 
dice, the sureties on the supersedeas 
bond, on paying the judgment, after 
an affirmance thereof, will not be 
subrogated to the rights of the judg- 
ment creditor against the surety on 
the redelivery bond, but the latter 
surety is entitled to be subrogated 
against the sureties on the super- 
sedeas bond. Southwestern Surety 
Ins. Coy'.w., Kine, 172 P74; 63. ORL. 
100, L.R.A.1918D 1188. (2) Previous 
sureties on certiorari bond are sub- 
rogated against subsequent sureties 
onan appeal bond. Moore v. Lassiter, 
16 Lea (Tenn.) 630. 


[ec] Surety for partnership against 
nonass partner retiring from 
firm.—A surety for a _ partnership, 
when compelled to pay its debts, is 
subrogated to the creditors’ rights 
against the firm which include their 
rights against a retiring partner who 
as to the surety is primarily liable, 
although only secondarily liable with 
reference to the assuming partner. 
Highland v. Highland, 5 W.Va. 63. 


90. U.S.—U. S, v. National Surety 
Co., 298 F. 536. 


@al.—March v. Barnet, 53 .P: 933, 
121 Cal. 419, 66 Am.S.R. 44. 


Ga.—National Surety Co. of New 
York v. White, 94 S.E. 589, 21 Ga.App. 
471. 


Towa.—Fidelity & Deposit Co. of 
Maryland v. Bowen, 98 N.W. 897, 123 
Iowa 356, 6 L.R.A.N.S. 1021. 

Ky.—Hammock v. Baker, 3 
208. 

Mo.—R. W. Wallace & Sons Mfg. 
Co. v. Hagood Mfg. Co., 189 S.W. 32, 
196 Mo.App. 40. See National Fire 
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the first surety,®! or the second surety becomes bound 
for the benefit, and with the consent and concur- 


Ins. Co. of Hartford, Conn., v. Mad- 
dox, 20 S.W.(2d) 705 (holding that 
insurer of a mortgagee’s interest in 
property given to secure payment of 
a guaranteed note does not, on pay- 
ment of the amount of the debt, be- 
cause of loss of the property, become 
subrogated to the creditor’s rights 
against the guarantor of the debtor). 


N.Y.—Culliford v. Walzer, 52 N.E. 
648, 158 N.Y. 65, 70, Am.S.R, 487. See 
State Bank v. Kahn, 98 N.Y.S. 858, 49 
Mise. 500 (holding that a surety on 
an appeal bond given on appeal from 
judgment against a maker and prior 
indorsers of a promissory note, on be- 
ing compelled to pay the judgment, 
will not be subrogated to such rights 
as plaintiff would have had against a 
subsequent accommodation indorser, 
against whom no judgment had been 
rendered, for the appeal surety by his 
payment on behalf of the maker and 
prior indorsers discharges the ac- 
commodation indorser from further 
liability). 


Pa.—Keller v. 


. 


W.Va.—Dent v. Wait, 9 W.Va. 41. 
But see Quinn vy. Alexander, 88 So. 
170, 125 Miss. 690 (holding that, un- 
der Code [1906] § 3735, a surety on an 
appeal bond given by the principal 
alone who pays a judgment rendered 
against the principal and the original 
surety is entitled to enforce the credi- 
tor’s rights in the judgment against 
the original surety). 


{a] Surety in judicial proceedings 
refused subrogation against original 
surety.—U. S. v. National Surety Co., 
298 H. 536; -March v. Barnet, 53 Pz 
9338, 121 Cal. 419, 66 Am.S.R. 44; Na- 
tional Surety Co. of New York v. 
White, 94 S.E. 589, 21 Ga.App. 471. 


[b] Subsequent judicial surety re- 
fused subrogation against prior ju- 
dicial surety.—(1) Where a bond is 
given to secure the discharge of an 
attachment, and subsequently the 
same parties, with other sureties, give 
a supersedeas bond, the sureties on 
the supersedeas bond, on affirmance 
of the judgment and payment there- 
of, are not subrogated to the judg- 
ment creditor’s rights against the 
surety on the attachment bond. 
Fidelity & Deposit Co. of Maryland 
v. Bowen, 98 N.W. 897, 123 Iowa 356, 
6. L.R.A.N.S. 1021; Culliford v. 
Walzer, 52 N.E. 648, 158 N.Y. 65, 70 
Am.S.R. 437. 


[ec] Subsequent surety in shoes of 
debtor as to prior surety.—‘‘A surety 
who first becomes such in an obliga- 
tion incidental to the prosecution of 
a legal remedy against the principals 
will, upon payment of the debt, be al- 
lowed to stand in the creditor’s place 
only as to his remedies against the 
person or property of the principal; 
as to any prior surety, or any prior 
interest in property which may be 
pledged to the creditor for the debt, 
he must occupy the position of the 


Roop, 2 Wkly.N.C. 


debtor. He cannot claim to be subro- 
gated to the rights of the creditor 
against any prior sureties; on the 
contrary, the prior surety, if com- 


pelled to pay the debt, will be sub- 
rogated against the subsequent sure- 
ty.” U.S. v. National Surety Co., 298 
F. 536, 538. 


91. Brown v. Glascock, 1 Rob. (40 
Va.) 486. 
[a] Zllustration.—Where a _ per- 


sonal decree against an administrator 
for a debt owed by decedent is ap- 
pealed from, and an appeal bond giv- 
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rence, of the first surety, the rule is otherwise, and 
the second surety may be subrogated against the 
Although there has been no consent or con- 
currence of the first surety, it seems, according to 
some cases, that the superior equities are with the 
subsequent surety if he enters into his obligation in 
reliance on the security afforded by the first surety.°* 


[§ 80] (2) Independent Sureties.°* 
surety may enforce the liability of another surety 
bound for an obligation with respect to which the 
first surety is subrogated to the rights of the ered- 
itor,?® and a surety will be subrogated to the prin- 
cipal’s rights against the surety of one who is bound 


first.°? 


en, a surety on the appeal bond may 
be subrogated to the creditor’s rights 
against the surety on the administra- 
tor’s bond, for the latter is not a 
surety for debts due by the estate, 
but only for the due application of 
the assets, and, the responsibility of 
such surety being measured by the 
assets, it is not enlarged or dimin- 
ished by the appeal. Brown v. Glas- 
cock, 1 Rob. (40 Va.) 486. 


92. Dillon v. Scofield, 9 N.W. 554, 
11 Neb. 419; Hartwell v. Smith, 15 
OhioSt. 200; Harnsberger v. Yancey, 
338 Gratt. (74 Va.) 527. 


[a] Zllustration.—Where sureties 
on a replevin bond consent to, and 
eoncur in; the principal’s taking an 
appeal and giving a supersedeas bond, 
the subsequent surety will be subro- 
gated to the creditor’s rights against 
the replevin sureties. Dillon v. Sco- 
field, 9 N.W. 554, 11 Neb. 419. 


93. Howe v. Frazer, 2 Rob. (La.) 
424, See La Grange v. Merrill, 3 
Barb.Ch. (N.Y.) 625 (holding that, 
where a joint judgment has been re- 
covered against principal and sure- 
ties on a judgment, and the principal 
subsequently secures payment of the 
judgment by giving a note with sure- 
ty thereon with an agreement that 
this latter surety shall have for his 
protection the benefit of all securities 
held by the creditor, and the judg- 
ment, the latter surety, on paying the 
debt, is entitled to the judgment 
against the principal and prior sure- 
ties since the equities are with the 
subsequent surety). 


94. Subrogation of sheriff’s surety 


to rights of principal on indemnity 
bond see infra § 82. 


95. Md.—Merryman v. State, 5 
Harr.&J. 423. 
N.Y.—Commercial Casualty Ins. 


Co. v. Capital City Suréty Co.; 231 N. 
Y.S. 494, 224 App.Div. 553. 


Pa.—Bender v. George, 92 Pa. 36; 
Commonwealth Bank v. Potius, 10 
Watts 148. 


Tex.—Fidelity & Deposit Co. of 
aan v. Risien, (Civ.App.) 284 S., 


Va.—Hanby v. Henritze, 7 S.E. 204, 
85 Va. 177. 


[a] Lessee’s surety subrogated to 
creditor’s rights against surety of as- 
eens of lease.—Bender v. George, 92 
Pa. 


{b] Original sureties subrogated 
to creditor’s right against sheriff’s 
sureties for neglect in levying on 
principal’s property.—Merryman vy. 
State, 5 Harr.&J. (Md.) 423. 


[ec] Sureties on note given by 
debtor in payment of default for 
which original surety was lable.— 
Fidelity & Deposit Co. of Maryland v. 
Risien, (Tex.Civ.App.) 248 S.W. 1105. 
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for an entirely 


While one 


[d] Sureties for purchaser of 
principal’s property at judicial sale 
liable to sureties for original debt.— 
Pee v. Henritze, 7 S.E. 204, 85 Va. 
is 


96. Ark.—Meyer Bros. Drug Co. v. 
Davis, 56 S.W. 788, 68 Ark. 112. 


Cal.—Title Guaranty & Surety Co. 
v. Duarte, 201 P. 790, 54 Cal.App. 260. 


Ky.—Dine v. Donnelly, 121 S.W. 
685, 184 Ky. 776. 


RIC eae v. Shaw, 61 N.H. 


deat ee v. Schuyler, 4 N.Y. 


N.C.—Blalock v. Peake, 56 N.C. 323; 
Brinson v. Thomas, 55 N.C. 414. 


PH bag RAG Akal ope v. Tyree, 2 W.Va. 


97. U.S.—United States Fidelity & 
Guaranty Co. v. Title Guaranty & 
Ser Co. of Scranton, Pa., 200 F. 


La.—Union Nat. Bank y. Legendre, 
35 La.Ann, 787. 


N.C.—Liles v. Rogers, 18 S.E..104, 
113 N.C. 197, 37 Am.S.R. 627. 


Tex.—City Nat. Bank v. Eastland 
colts (Tex.Civ.App.) 12 S.W.(2da) 


Va.—Fidelity & Deposit Co. of 
get rae v. Gill, 81 S.E. 39, 116 Va. 


[a] Illustrations.—(1) A surety 
on the bond of a sheriff and also the 
bond of a deputy sheriff to indemnify 
the sheriff against loss by acts of the 
deputy, who is compelled to pay a 
board of road commissioners for tax- 
es which the deputy has failed to col- 
lect and account for because the dep- 
uty who was at the same time deputy 
treasurer permitted the treasurer to 
collect road taxes and to apply them 
toward shortages of the deputy to 
the treasurer with respect to county 
taxes collected by the deputy, cannot 
invoke the doctrine of subrogation to 
permit him to sue the surety on the 
bond of the treasurer and a bond giv- 
en by the deputy treasurer to in- 
demnify the treasurer against loss, 
for the obligations of the different 
sureties bear no relation to each 
other, each being executed at differ- 
ent times to secure different obliga- 
tions to different individuals, with no 
common purpose, obligation, or debt, 
and the surety on the treasurer’s 
bond owed no obligation to the sher- 
iff or creditor of the deputy sheriff’s 
bond. Fidelity & Deposit Co. of 
Maryland v. Gill, 81 S.E. 39, 116 Va. 
86. (2) Where a fiduciary principal 
handling the funds of two different 
creditors has given a separate bond 
to each creditor to secure the per- 
formance of his respective obligation 
to each, and the principal wrongfully 
applies the funds of one creditor in 
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to indemnify the principal,®® generally, it seems, 
the doctrine of subrogation will not be applied se 
as to permit a surety, for one independent and dis- 
tinct obligation, to enforce the liability of a surety 


different obligation, although the 


situation is such that each of the sureties would be 
liable for the same loss.°? 
independent sureties bound to the same creditor, but 
for different obligations, are both compelled to help 
make good the same loss, neither surety will be sub- 
rogated to the creditor’s rights to the exclusion of 
the other, but both will be subrogated in the pro- 
portion that they discharged the loss.°* 


It has been held that, if 


discharge of his obligation to the 
other, and the sureties on the bond 
to the latter are thereby released, 
the sureties on the bond given to the 
creditor whose funds are misapplied, 
on being compelled to make good his 
loss, will not be subrogated against 
the sureties on the bond of the other 
creditor who has benefited by the 
misapplication. Liles v. Rogers, 18 
S.E. 104, 1138 N.C. 197, 37 Am.S.R. 627. 
(3) Where two joint’ tort-feasors 
have given separate bonds with sepa- 
rate groups of sureties, each bond be- 
ing only for faithful performance by 
its principal, the sureties on one 
bond, on being compelled to pay for 
the default, will not be subrogated 
to the creditor’s rights against the 
sureties on the bond of the other 
tort-feasor, since they were bound 
for the faithful performance of their 
principal while the paying sureties’ 
contract was only for faithful per- 
formance by their principal. Union 
Nat. Bank v. Legendre, 35 La.Ann. 
787. (4) A surety on the bond of a 
depository of state funds compelled 
to make good losses resulting from a 
failure of the depository will not be 
subrogated to the state’s rights 
against the surety on the official bond 
of the state treasurer who had ille- 
gally placed in the depository some 
of the funds that_were lost by its 
failure. United States Fidelity & 
Guaranty Co. v. Title Guaranty & 
Surety Co. of Scranton, Pa., 200 F. 
443, 448 (“The bank’s surety says 
that the Treasurer’s surety stands in 
the same relation to it as does the 
Treasurer. That does not follow. 
The Treasurer’s surety has not know- 
ingly participated in any violation 
of law. Both the sureties are entire- 
ly innocent. Both the principals, on 
the allegations of the bill and the as- 
sumption of the complaint as to what 
the law of Kansas was, are guilty. 
The state could have held both the 
principals and both the sureties. Ei- 
ther surety could have held both or 
either of the principals for anything 
it had been compelled to pay in con- 
sequence of their breach of law. Un- 
der such circumstances the loss must 
fall upon that one of the sureties 
whose principal’s default was its 
proximate cause. All the illegal 
things which the Treasurer is said to 
have done might have been done with- 
out causing any one to lose a penny, 
had the bank kept the money which 
he deposited with it and paid it to the 
state upon demand”). 


98. U. 8S. Fidelity & Guarant Y 
v. McClintock, 26 F.(2d) 944 iene he 
F.(2d) 1015]; Cole v. Myers, 160 N. 
W. 894, 100 Neb. 480; Minshull vy. 
American Surety Co. of New York 
252 P. 147, 141 Wash. 440. ‘ 


\ 

[a] WWustration.—Where a _ sure- 
ty on the official bond of a county 
treasurer and the surety on the in- 
demnity bond of the county deposi- 
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Not only is a surety subrogated to the rights and 
remedies of the creditor, but he is also subrogated 


tary are both compelled to pay the 
county in order to make good a loss 
caused by a failure of the depositary, 
neither will be subrogated to the en- 
tire rights of the county against the 
bank to the exclusion of the other, 
but they will be subrogated in the 
proportion that their payments went 
to discharge the debt of the bank to 
the county. U. S. Fidelity & Guar- 
anty Co. v. McClintock, 26 F.(2d) 944 
{mod 28 F.(2d) 1015]; Cole v. My- 
ers, 160 N.W. 894, 100 Neb. 480; 
Minshull v. American Surety Co. of 
New York, 252 P. 147, 141 Wash. 440, 
446 (‘Hach of these sureties has dis- 
charged the obligation which it owed 
to the county. Those obligations 
arose from the deposit of county 
funds in the Citizens State Bank. 
The dividends on the county’s de- 
posit, which the insolvent bank will 
pay, should equitably be apportioned 
to the two classes of sureties in the 
ratio in which they discharged the 
county’s loss. It would be inequita- 
ble to prefer the official bond, which 
was furnished for the purpose of in- 
suring the treasurer’s careful and 
faithful performance of his duties, 
when the treasurer, through his own 
negligence, did not procure from the 
bank the security which the law di- 
rected him to procure’). But see Na- 
tional Surety Co. v. Salt Lake County, 
5 F.(2d) 34 [cert den 46 S.Ct. 103, 269 
U.S. 578, 70 L.Ed. 421] (holding that, 
where by statute a county treasurer 
is made. absolutely responsible for 
funds intrusted to his possession, al- 
though he is permitted to deposit 
them in designated depositaries, and 
a treasurer deposits funds in a bank 
taking as security therefor certain 
collaterals and a bond running to the 
treasurer as obligee, a surety on the 
treasurer’s official bond to the coun- 
ty, who is compelled to pay a portion 
of the losses resulting from a failure 
of the depositary, will be subrogated 
to the rights of the treasurer to divi- 
dends on the claim, and in the col- 
lateral, in preference to the surety 
on the depositary’s bond who has also 
made part of the payments necessary 
to make the county whole). 


99. Cross references: 


Appeal by surety from judgment 
against principal see Appeal and 
Error § 516: . 

Contractor’s sureties to rights under 
contract see infra § 86 

Counterclaim and set-off by surety of 
principal’s claim see Principal and 
Surety §§ 333-335. 


Defenses of principal available to 
surety see Principal and Surety § 
329. 

Fiduciary’s surety to _ principal’s 
right to be reimbursed from estate 
or beneficiary see infra § 83. 


Sheriff's sureties to rights of sheriff 
see infra § 82. 


Surety of surety to rights of original 
surety see infra § 88. 


1. U.S.—In re Day Lumber Co., 40 
F.(2da) 285; U. S. Fidelity & Guar- 
anty Co. v. City of Bristow, 4 F.(2d) 
810; Maryland Casualty Co. v. City 
of Cincinnati, 291 F. 834; Reid v. 
Pauly, 121 F. 652, 58 C.C.A. 152. 


Ala.—Baldwin v. Alexander, 40 So. 
391, 145 Ala. 186; Baines v. Barnes, 
64 Ala. 875; Cole v. Justice, 8 Ala. 
793. 

Ariz.——Commercial Credit Co. v. 
Bisenhour, 236 P. 126, 28 Ariz. 112, 41 
A.L.R. 1274. 
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Ark.—Meyer Bros. Drug Co. v. 
Davis, 56 S.W. 788, 68 Ark. 112; Amer- 
ican Land Co. v. Grady, 33 Ark. 550. 


Colo.—Howard v. Fisher, 283 P. 
1042, 86 Colo. 493. 


Ill.— Waterman v. Clark, 76 III. 
428; Sachs v. Giesenschlag, 188 Ill. 
App. 462. ; 


Ind.—-Rodenbarger v. Bramblett, 78 
Ind. 213. 


Ky.—Dine v. 
685, 1384 Ky. 776. 


Mass.—Hopkins v. Flower, 152 N. 
E. 635, 256 Mass. 367; Jennings v. 
Moore, 75 N.H. 214, 189 Mass. 197. 


Donnelly, 121 S.W. 


Mich.—Campau v. Miller, 9 N.Ww. 
140, 46 Mich. 148. 
Mo.—Bushong v. Taylor, 82 Mo. 


660; McCormick v. Groh, (App.) 198 
S.W. 445; Van Meter v. Poole, 110 S. 
W. 5, 130 Mo.App. 43; Rubey v. Wat- 
son, 22 Mo.App. 428. 


N.Y.—Johnson Service Co, v. E. H. 
Monin, Inc., 171 N.E. 692, 253 N.Y. 
417; Morehouse v. Brooklyn Heights 
RCo; TSN Liss ASb Nays, 52 0887, 
N.Y.Ann.Cas. 377; People v. Schuyler, 
4 N.Y. 173; Commercial Casualty Ins. 
Co. v. Capital City Surety Co., 231 
N.Y.S. 494, 224 App.Div. 553; Van Et- 
ten v. Sphinx Holding Corporation, 
186 N.Y.S. 595, 114 Misc. 436 [aff 188 
N.Y-S. 955;°197 App.Div. 929]. 


Meo v. Martin, 70 


N.C, 


N.D.—Stutsman v. Cook, 204 N.W. 


976, 53 N.D. 162. 


Or.—Ausplund v. Aitna Indemnity 
Co., 81 P. 577, 82 P. 12, 47 Or. 10. 


Pa.—Deitzler v. Mishler, 37 Pa. 82. 


Tenn.—Gill v. Morris, 11 MHeisk. 
614, 27 Am.R. 744. See Mechanics’ 
Sav. Bank, etc., Co. v. Scoggin, (Ch. 
A.) 52 S.W. 718 (holding that, where 
the surety became such on faith of 
the principal’s promise to execute a 
mortgage on property which the lat- 
ter expected to receive by way of 
gift, but which was never given him, 
although he made improvements 
thereon, the surety will be substi- 
tuted to the principal’s lien on the 
property for the improvements made 
on faith of the promise to make the 
gift). 

Wash.—wU. S. Fidelity & Guaranty 
Co. v. City of Montesano, 295 P. 934, 
160 Wash. 565. 


W.Va.Conaway v. 
Va. 25. 


Wis.—McDonald Mfg. Co. v. Moran, 
8 N.W. 864, 52 Wis. 203. 


Eng.—Bechervaise v. Lewis, L. R. 
7 C.P. 372; Murphy v. Glass, 6 Moore 
P.C.N.S. 1, 16 Reprint 627. 


But see Poe v. Philadelphia Casual- 
ty Co., 84 A. 476, 118 Md. 347 (con- 
taining suggestions that the only 
subrogation can be to the rights of 
the creditor, and that there can be 
no subrogation to the rights of the 
principal). 


[a] Appealing heir’s rights against 
estate-—Where an heir exereises a 
statutory right to appeal, without the 
coneurrence of the administrator, 
from a claim allowed against the es- 
tate, and on appeal the claim is re- 
duced in amount but judgment there- 
for and costs are rendered against 
the heir and the surety on the appeal 
bond, the latter of whom pays the 
judgment, the surety will be subrogat- 
ed to the heir’s right to recover the 


Odbert, 2 W. 
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[§ 81] 2. Subrogation to Rights of Principal.°® | to such rights and remedies, as the principal has in 
connection with the debt, which will afford him a 
means of reimbursement;! and since a statute pro- 


judgment and costs from the estate, 
which right the heir has as long as 
the total amount is less than the orig- 
inal claim allowed. McCormick v. 
Groh, (Mo.App.) 198 S.W. 445. 


[b] Borrower’s right to recover il- 
legal commission collected by broker 
in LN tele 5d loan for which guaran- 
tor is bo -—Hopkins v. Flower, 152 


N.E. 635, 256 Mass. 367. 


[c] Collateral securities given to 
independent surety for different peri- 
od.—Where two independent sureties 
become bound for a warehouseman 
for different periods of time, and one 
of the sureties has been given col- 
lateral securities for his indemnity, 
the other surety will be subrogated 
to the principal’s right to any sur- 
plus of the collateral remaining after 
the other surety has been fully in- 
demnified. Stutsman v. Cook, 204 N. 
W. 976, 53 N:D. 162. 


[d] Converter’s liability for con- 
sideration for debt.—Where a third 
person wrongfully converts the con- 
sideration to be given the principal 
for the debt so that the surety is 
compelled to pay the debt without the 
principal ever having received the 
consideration therefor, the surety is 
subrogated to the principal’s right of 
action against the converter. Tobin 
v. Kirk, 25 N.Y:S.-931, 73 Hun 229. 


[e] Creditor’s liability for negli- 
gence in selling pledged colateral.— 
Jennings v. Moore, 75 N.E. 214, 189 
Mass. 197. j 


{f] Equitable title in purchased 
property.—Where property has been 
transferred in trust to be conveyed to 
the purchaser on payment of the pur- 
chase price, a surety who pays the 
price will be subrogated to the equi- 
table title of the purchaser under the 
trust. Deitzler v. Mishler, 87 Pa. 82. 


[g] Funds applicable to debt.— 
Where a tax collector has deposited 
the taxes in a separate account in the 
bank and because of the insolvency 
of the bank a surety on the collector’s 
bond is compelled to pay such taxes 
to the government, the surety is 
thereby subrogated to the collector’s 
interest in the deposited fund, Rubey 
v. Watson, 22 Mo.App. 428. 


{h] Insurance on property pur- 
chased on credit.—Sureties on a note 
given in payment of a car purchased 
under conditional contract of sale un- 
der whieh title is reserved in the ven- 
dor as security are, on payment of 
the notes, after a destruction of the 
car by fire, entitled to be subrogated 
to the purchaser’s rights in an insur- 
ance policy which he has taken out 
in favor of himself and the vendor, 
and, if the policy is converted by the 
holder of the notes, the sureties may 
sue him for a conversion thereof. 
Commercial Credit Co. v. EHisenhour, 
236 P. 126, 28 Ariz; 112, 41. ACL:R. 
1274, 

[i] Right of action for fraud in 
inducement of contract.—Maryland 
Casualty Co. v. City of Cincinnati, 291 
F. 834. 


[ij] Subsequent indorser’s surety 
subrogated to principal’s§ rights 
against maker and prior indorsers.— 
Conaway v. Odbert, 2 W.Va. 25. 


[k] Third persons who have as- 
sumed debt or agreed to reimburse 
principalL—(1) A surety will be sub- 
rogated to the principal’s right of ac- 
tion against a third person who has 
assumed and agreed to vay the debt. 
Rodenbarger v. Bramblett, 78 Ind. 
213; Van Meter v. Poole, 110 S.W. 5, 


772 [60 C.J.} 


SUBROGATION 


[§§ 81-82 


viding for subrogation to the rights of the creditor ;.a public official will generally be subrogated to all 


only is but declaratory of the common law,? such 
a statute does not preclude a surety from being sub- 
rogated to the rights and remedies of his principal 
Apparently there can be no subrogation 
to rights of the principal which have no connection 


as well.? 


with the debt the surety has paid ;4 


to the principal’s rights does not seem to extend so 
far as to entitle a surety on a debt, created for mon- 
ey borrowed, to a specific equitable right in the 


money, or any property right, or 


principal has obtained with the money.® 


[§ 82] 3. Sureties for Particular Purposes or 
Types of Persons—a. Sureties for Fiduciaries and 


Officialss>—(1) Officials. A surety 


130 Mo.App. 438; Rodes v. Crockett, 
2 Yerg. (Tenn.) 346, 24 Am.D. 489. 
(2) Likewise, a surety may enforce 
the agreement of one who has agreed 
to indemnify the principal with re- 
spect to the-debt. American Land 
Co. v. Grady, 33 Ark. 550; Commer- 
cial Casualty Ins. Co. v. Capital City 
Surety Co., 231 N.Y.S. 494, 224 App. 
Div. 553; Sexton v. Fensterer, 139 N. 
Y.S. 811, 154 App.Div. 542 [aff 107 N. 
BH. 1085, 213 N.Y. 641]. See Federal 
Union Surety Co. v. Blue Ridge Mar- 
ble Co., 82 S.E. 1076, 142 Ga. 353 
(holding that a prior agreement to 
indemnify the principal, on account 
of money he has turned over to the 
indemnitor, is not a right to which a 
subsequent surety can be subrogated 
where it does not appear that the 
money for which the surety became 
liable is the same money as was 
turned over to the indemnitor)._ (3) 
Subrogation ._to  creditor’s rights 
against third persons see supra § 73. 


2. In re Elizalde’s Estate, 188 P. 
560, 182 Cal. 427. 


3. In re Elizalde’s Estate, supra; 
Title Guarantee & Surety Co. v. 
Duarte, 201 P. 790, 54 Cal.App. 260. 


4, Federal Union Surety Co. v. 
Blue Ridge Marble Co., 82 S.H. 1076, 
142 Ga. 353; Hodge Tobacco Co. v. 
Sexton, 179 S.W. 36, 166 Ky. 219. 


5. Carlton v. Simonton, 94 N.C. 
401. See Buckwalter Stove Co. v. Ed- 
monds, 128 A. 835, 283 Pa. 236 (hold- 
ing that a surety, on paying an obli- 
gation given by principal as part con- 
sideration for property bought, does 
not thereby become part owner of 
property). 


[a] Thus, where the principal has 
placed the borrowed money in a bank 
which becomes insolvent, the surety 
cannot be subrogated to, or take con- 
trol of, the principal’s claim against 
the pak. Carlton v. Simonton, 94 N. 
c. 401. 


[b] Reason for rule.—“It would 
seem at first view, that in natural 
justice, the surety ought to have the 
right to be substituted as owner of 
the specific right or property the 
principal acquired with the very mon- 
ey he borrowed, because the surety 
indirectly, in effect, paid the con- 
sideration for it. But the complicat- 
ed interests of society, the constant 
and rapid dealings of men with each 
other, the difficulty experienced in 
tracing the investment and applica- 
tion of money, and like considera- 
tions, make it necessary to treat the 
surety as an ordinary creditor, and 
to give his debt no special advantage 
over the just debt of any other credi- 
tor. It may be said, the surety, when 
he becomes such, does so volunta- 
rily, and consents to accept the for- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


and subrogation 


credit, that the 


on the bond of 


tunes of the course of business trans- 
actions, good or ill.” Carlton v. Sim- 
onton, 94 N.C. 401, 405. 

6 Subrogation against persons 
participating in breach of trust or re- 
ceiving trust property see supra § 76. 


7 Ala.—Roebuck y. Roberts, 117 
So. 32, 217 Ala. 477. 
Cal.—Pond y. Dougherty, 92 P. 


1035, 6 Cal.App. 686. : 
D.C.—Jackson v. Davis, 15 D.C. 194. 


Idaho.—In re Bank of Nampa, 157 
P. 1117, 29 Idaho 166. 


Ill.—Whitbeck v. Ramsay, 
App. 524. 


Md.—Orem v. Wrightson, 
34, 34 Am.R. 286. 


Mo.—Sweet v. Jeffries, 48 Mo. 279. 
Pa.—Usner v. Gass, 28 Pa.Dist. 306. 


Va.—Robertson v. Trigg, 32 Grat 
(73 Va.) 76. ; 


W.Va.—Woodyard y. Sayre, 110 S. 
E. 689, 90 W.Va. 295; Dudley v. Buck- 
ley, 70 S.E. 376, 68 W.Va. 630; Myers 
v. Miller, 31 S.E. 976, 45 W.Va. 595. 


[a] Same rules of subrogation ap- 
ply to surety on bond of public of- 
ficial as apply where the bond is for 
a private employee. National Surety 
Co. v. National City Bank of Brooklyn, 
172 N.Y.S. 413, 184 App.Div. 771. 


Subrogation to priorities and spe- 
cial privileges see supra § 72. 


8. In re Day Lumber Co., 40 F. 
(2d) 285. 


_[a] Fees or compensation of prin- 
cipal.—(1) A surety for a trustee in 
bankruptcy compelled to make good 


74 Iu. 


51 Md. 


a default of the principal after the’ 


latter’s death will be subrogated to 
the principal’s right to earned but un- 
paid fees and is entitled to the same 
as against a widow or assignee of the 
trustee. In re Day Lumber Co., 40 F. 
(2d) 285, (2) If a tax collector is not 
entitled to retain his commission 
from taxes collected until he has ac- 
counted or settled for the same in 
full, a surety on a bond, the penalty 
of which is less in amount than the 
collector’s default, is not entitled to 
deduct the commission on paying only 
the penalty of the bond. State vy, 
Perkins, 38 So. 196, 114 La. 301. 


9. Shaddix y. National Surety Co., 
128 So. 220, 221 Ata. 268; Cowart vy. 
Aaron, 123 So. 229, 220 Ala. 35; Har- 
bin v. Aaron, 110 So. 24, 215 Ala. 218; 
Fidelity & Deposit Co. of Maryland 
v. Richeson, 105 So, 198, 213 Ala. 
461; Tennessee Valley Bank y, Aaron, 
104 So. 135, 213 Ala. 29; Singleton y. 
United States Fidelity & Guaranty 
Co., 70 So. 169, 195 Ala. 506; Cum- 
mings v. May, 20 So. 307, 110 Ala. 


. 


rights of the creditor or obligee whose claim the 
surety is compelled to satisfy,’ and also to all rights 
of the official or principal.® 
lector will be subrogated to a statutory lien to se- 
cure performance of the principal’s official duties,° 
and, when compelled to pay for uncollected taxes, 
may be subrogated to the government’s,?° or eollec- 
tor’s,11 rights against delinquent taxpayers whose 
taxes the sureties have paid. If an official’s surety 
has been compelled to pay for the default of a dep- 
uty or subordinate of the principal, the surety may 
be subrogated to the government’s right against the 
principal,!2 or to the principal’s rights against the 
deputy and the sureties on the latter’s bond.1* If 


Sureties for a tax col- 


479; Turner v. Teague, 73 Ala. 554; 
Knighton v. Curry, 62 Ala. 404; Irby 
v. Livingston, 6 S.E. 591, 81 Ga. 281; 
Hook y. Richeson, 5 N.H. 98, 115 Ill. 


431; Crawford v. Richeson, 101 Ill. 
351; Richeson v. Crawford, 94 Ill. 
165; Mason v. Cook, (Ky.) 218 S.W. 


740; Baker v. Maryland Fidelity, etc., 
Co., 73 S.W. 1025, 24 Ky.L. 2196. 


fa] In Alabama, under Code § 527, 
declaring the bond of a tax collector 
a lien on the property of sureties 
from the date of his default, the sure- 
ties, on payment of a judgment 
against them for the default as a 
tax collector, are subrogated to the 
rights of the county therein, and, as 
against a noncontributing surety, ac- 
quire a lien for his share superior to 
any mortgage or other lien of date 
subsequent to such default. Cum- 
pune v. May, 20 So. 307, 110 Ala. 


[b] If penalty of tax collector’s 


bond is less than amount of default, 


the surety, on tendering the amount 
of the bond, cannot be subrogated to 
the state’s lien if the state would not 
be satisfied in full, for the surety 
cannot be subrogated to the prejudice 
of the state. State v. Perkins, 38 So. 
196, 114 La. 301. 


Enforcement of lien against pur- 
chasers and grantees of official sce 
supra § 77. 


10. Livingston v. Anderson, 5 S.E. 
48, 80 Ga. 175. But see Jones v. Gib- 
son, 82 Ky. 561, 6 Ky.L. 628 (holding 
that a surety for a tax collector pay- 
ing for uncollected taxes will not be 
subrogated to the staté’s rights to 
collect taxes from delinquent tax- 
payers). 


11. Prather vy. Johnson, 3 Harr.&J. 
(Md.) 487. 


12. Seward v. National Surety Co., 
165 N.E. 537, 120 OhioSt. 47 [aff 165, 
N.E. 588]. 


{a] Wustration.—A surety on the 
bond of a postmaster compelled to. 
pay the government for a shortage 
of the principal, but due solely to the 
embezzlement of a subordinate, will 
be subrogated to the government’s 
right of action against the principal 
and may maintain it as the govern- 
ment could, although the primary re- 
sponsibility for the wrong is that of: 
the subordinate, Seward v. National 
Surety Co., 165 N.E. 537, 120 OhioSt. 
47 [aff (App.) 165 N.E, 588]. 


Subrogation of postmaster to gov- 
ernment’s right of action against 
subordinate and latter’s sureties see 
supra $*sit 


13. Blalock v. Peake, 56 N.C. 323; 
Brinson v. Thomas, 55 N.C. 414; Neb- 
ergall v. Tyree, 2 W.Va. 474. 


E 


§§ 82-83] 


a collector of both state and county taxes has per- 
mitted them to become confused, embezzles an 
amount equal to the sum owing the state, and then 
turns the balance over to the county, a surety on 
a bond for state taxes, who pays the loss, will be 
subrogated to the state’s right to participate in the 
confused tax funds and pursue its proportionate 
share in the hands of the county.'* 
financial officials who are compelled to pay for losses 
resulting from the failure of a depositary, in which 
public funds have been deposited without authority, 
will be subrogated to the obligee’s rights against 
the failed bank,!® and against a subordinate official 
who has negligently failed to transfer the funds be- 


fore the bank failed.1® 


Sheriffs’ sureties who have been compelled to sat- 
isfy a judgment because of the sheriff’s default with 
respect to its enforcement will be subrogated to the 
ereditor’s rights against the judgment debtor.17 If 


14. Boaz v. Ferrell, (Tex.Civ.App.) 
152 S.W. 200. 


15. Forest County v. Poppy, 213 N. 
W. 676, 193 Wis. 274. 


Apportionment of creditor’s rights 
where depositary’s surety and official 


surety of treasurer both pay for lost| 


deposits see supra § 80. 


16. Forest County v. Poppy, 213 N. 
W. 676, 193 Wis. 274. 


Subrogation to rights against third 
persons generally see supra § 73. 


17. Saint v. Ledyard, 14 Ala. 244; 
Bittick. v. Wilkins, 7 Heisk. (Tenn.) 
307; Sayles v. Taylor, 36 Tex. 307. 
But see Dillon v. Cook, 13 Miss. 773 
(holding that, where a judgment 
creditor has recovered against sheriff 
and sureties because of the sheriff's 
failure to return execution, and by 
statute payment by a sheriff entitles 
him to the execution for his own 
benefit, this excludes a like remedy 
in favor of the sureties on payment 
of the judgment by them). 


[a] Deputy’s surety compelled to 
pay sheriff who satisfies judgment be- 
cause of deputy’s neglect.—Where a 
sheriff, who has been held liable for a 
deputy’s default in failing to hold 
property on which execution has been 
levied, has proceeded to recover from 
the surety of the deputy, such surety 
cannot be subrogated to the lien of 
the original judgment on the _ prop- 
erty of the debtor if the sheriff after 
paying the same has no right of sub- 
rogation to the judgment. Sherman 
v. Shaver, 75 Va. 1. 


18. Skiff v. Cross, 21 fowa 459. 


19. Meyer Bros. Drug Co. v. Davis, 
56 S.W. 788, 68 Ark. 112; Title Guar- 
anty & Surety Co. v. Duarte, 201 P. 
790, 54 Cal.App. 260; Dine v. Don- 
nelly, 121 S.W. 685, 134 Ky. 776; Peo- 
ple v. Schuyler, 4 N.Y. 173. See Phil- 
brick v. Shaw, 61 N.H. 356 (holding 
that, where the surety has been held 


liable because of the sheriff’s apply- 


ing the proceeds of a debtor’s prop- 
erty in satisfaction of a junior execu- 
tion to the exclusion of a _ senior 
execution, the surety will be subro- 
gated to the right the sheriff would 
have had to sue on an indemnity bond 
given the sheriff by the junior execu- 
tion creditor). 

[a] Indemnity sureties paying 
sheriff who has been compelled to pay 
for property wrongfully taken are 
subrogated to the title the sheriff has 
acquired in the property by his pay- 
ment and they are entitled to the 
property or an account of its proceeds. 
Alston v. Conger, 66 Barb. (N.Y.) 
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the sureties are compelled to pay for property wrong- 
fully taken by the sheriff on legal process, they may 
be subrogated to the owner’s rights against the ered- 
itor to whom the property has been delivered,'® or 
to the sheriffs rights against the sureties on a bond 
which has been given by the creditor to indemnify 
the sheriff,‘ or his rights against a purchaser of 


Sureties compelled to pay parties 


beneficially interested the amount due on a judicial 
sale of property will be subrogated to the benefici- 
aries’ rights with respect to a note which the sheriff 
has taken from a purchaser of the property.?1 


[§ 83] (2) Guardians, Trustees, Executors, and 
Administrators.” 


A surety for a fiduciary, charged 


with the handling or administration of an estate, 


272. 


Subrogation of surety to rights of 
principal generally see supra § 81. 


20. Meyer Bros. Drug Co. v. Davis, 
56 S.W. 788, 68 Ark. 112; Morgan v. 
Oberly, “85 Ill. 74. 


21. Sweet v. Jeffries, 48 Mo. 279. 


22. Subrogation of subsequent 
guardian to rights against surety of 
prior guardian see infra § 93. 


23. Ky.—Muldoon vy. Crawford, 14 
Bush 125. 


N.Y.—Townsend v. Whitney, 75 N. 
Y. 425; People v. Anthony, 40 N.Y.S. 
279, 7 App.Div. 132, 25 N.Y.Civ.Proc. 
410 [aff 45 N.E. 1133, 151 N.Y. 620]; 
In re Sternfels’ Estate, 233 N.Y.S. 431, 
133 Misc. 565. 


Pa.—John’s Estate, 2 Chest.Co. 77. 


Wes ae v. Morrow, 9 S.C.Eq. 


Utah.—Weyant v. Utah Savings & 
MrustiCos, 182 (Ps tS b4 tah Tsk, 9 
ATOR: Enos 


[a] Administratrix obtaining 
property on false representation as 
spouse.— Where a surety on the bond 
of an administratrix has been com- 
pelled to pay the lawful heirs and 
spouse of decedent for property which 
the administratrix has obtained by 
wrongfully representing herself as 
the lawful spouse of deceased, the 
surety will be subrogated to the 
rights of the payees to charge the 
administratrix as trustee of any such 
property found in her hands. Weyant 
Vv. “Utah ‘Savings ‘& Trust Co., 182 P. 
1895.54 Utah 181, 9 ALL Re 1119. 


[b] Priority of claims against 
principal’s estate.—(1) Where the lia- 
bilities of a deceased are a prior claim 
against his estate, a surety on his 
bond who is compelled to pay such 
liabilities will be subrogated to the 
right of priority against the estate 
of the principal. Muldoon v. Craw- 
ford, 14 Bush (Ky.) 125; Schoolfield 
v. Rudd, 9 B.Mon. (Ky.) 291. But see 
Cromer v. Cromer, 29 Gratt. (70 Va.) 
280 (following the minority view that 
the surety cannot be subrogated to 
the debt itself, and holding that a 
surety on a guardian’s bond, having 
paid for the defalcations of his prin- 
cipal, is not entitled to claim by way 
of subrogation that the debt owed by 
the guardian is a fiduciary debt such 
as is not discharged by the principal’s 
discharge in bankruptcy). (2) Prior- 
ities generally see supra § 72. 


24. Ark.—Reaves v. Coffman, 112 
S.W. 194, 87 Ark. 60; State v. Atkins, 


will be subrogated to the rights and remedies of 
ereditors or beneficiaries against the principal,?* or 
his property ;?* a cosurety;?° an insolvent bank in 
which trust assets have been deposited and for which 


L3eS2Wie LOOT abs Ark 303. 
Neely, 35 Ark, 24. 


Ill.—Rice v. Rice, 108 Il]. 199. 


Mass.—American Surety Co. of 
New York v. Vinton, 112 N.E. 954, 224 
Mass. 337. 


Mich.—Pierce v. Holzer, 
431, 65 Mich. 268. 


N.C.—Caviness v. Maryland Fidel- 
ity, etc., Co,, 52. S.E. 265, 140 N.C. 58. 


[a] Beneficiary’s right to subject 


Gilbert v. 


32 N.W. 


+homestead to payment of fiduciary 


debt.— Where by statutory exception 
homesteads are liable for debts creat- 
ed by the owner in a fiduciary capac- 
ity, a surety for a guardian will be 
subrogated to the ward’s right to sub- 
ject the guardian’s homestead to the 
payment of the debt the surety has 
paid. Reaves v. Coffman, 112° S.W. 
194, 87 Ark. 60; State v. Atkins, 13 
S:W. 1097, 53 Ark. 303. 


[b] Individual interest of princi- 
pal in estate.—Where a trustee is en- 
titled individually to certain income 
from the trust, a surety who pays for 
his defalcations to a successor will be 
subrogated to theright the latter 
would have had to apply the interest 
of the principal on his defaleations. 
American Surety Co. of New York v. 
Vinton, 112 N.E, 954, 224 Mass. 337. 
See Vanderveer v. Ware, 69 Ala. 38 
(holding that a’surety on a super- 
sedeas bond given by an executor in 
his official capacity to stay a judg- 
ment against him for a debt owing by 
the estate will not be subrogated to 
the executor’s interest in property of 
the estate as against one to whom the 
principal has sold his interest for a 
valuable consideration). 


[ec] Property wrongfully pur- 
chased with trust assets.—A surety 
for an administrator who is com- 
pelled to pay for misappropriated 
trust assets, which the administrator 
has invested in a homestead, is sub- 
regated to the right of creditors to 
follow the trust funds into the home- 
stead and subject it to the debt. 
Pierce v. Holzer, 32 N.W. 431, 65 Mich. 
263. 


25. Com. v. Marsh, 24 A. 339, 149 
Pa. 239. See Com. v. Cox, 36 Pa. 442 
(where original sureties were sub- 
rogated to the ward’s rights, against 
sureties on a bond subsequently giv- 
en as further security, to the extent 
necessary to compel contribution). 


[a] Cosurety to whom ward’s 
money has been loaned.—Where, al- 
though the ward’s money has been 
loaned one cosurety, the sureties pay 
a judgment recovered against them 
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the surety has been compelled to respond ;?° a debt- 
or of the estate, whom the principal has wrongfully 
attempted to release,?7 or who has made payment 
to one having no authority to discharge his liability 
to the beneficiary ;?® a fund which has been pro- 
vided by a third person to pay the debt of the prin- 
cipal;2® the makers of a note which has been given 
to repay the estate for trust property previously 
converted by the principal;*° and a person to whom 
the principal has transferred the trust assets under 
an agreement by the former to discharge the claims 
If the surety’s principal is 
the real defaulter, and the party primarily respon- 
sible for a conversion or loss of funds, the surety 
will not be subrogated to such rights as the bene- 
ficiary might have against an innocent cofiduciary, 


against the same.*+ 


SUBROGATION 


to compensation 


who did not participate in the default, but is lable 


by the ward, in equal portions, the 
nonindebted surety is entitled to be 
subrogated to the ward’s rights 
against the cosurety to the extent of 
the amount he has paid in excess of 
what would have been required to 
satisfy one half the judgment had the 
cosurety applied thereon the money 
borrowed from the guardian. Com- 
monwealth vy. Marsh, 24 A. 339, 149 
Pa. 239. 


\ 

26. Shaw v. Dalston, (Tex.Civ. 
App.) 18 S.W.(2d) 215. See Fidelity 
& Casualty Co. of New York v. Farm- 
ers’ & Merchants’ Bank of Tolu, 2 S. 
W.(2d) 1048, 223 Ky. 32 (holding the 
surety not entitled to preferential 
payment out of the bank’s assets 
where both guardian and ward would 
have been treated as a general de- 
positor), 


27. Cowgill v. Linnville, 20 Mo. 
App. 138; Brown v. Maryland Fidel- 
ity, etc., Co., 80 S.W. 5938, 98 Tex, 55 
{mod (Civ.App.) 76 S.W. 944]. 


fa] TIllustrations.—(1) Where a 
guardian has without authority com- 
promised and released a debtor of the 
estate from a part of his indebtedness, 
a surety who is compelled to pay the 
entire debt because of the guardian’s 
misappropriation”*of the sums collect- 
ed will be subrogated to the ward’s 
right to recover from the debtor the 
amount which he has. not. paid. 


Brown v. Maryland Fidelity, etc., Co.,. 
. 80 S.W. 5938, 98 Tex. 55 [mod 76 S.W. 


944]. (2) A surety on an administra- 
tor’s bond, who is compelled to pay 
for losses caused by the administra- 
tor’s wrongfully surrendering to the 
maker a note owned by the estate, is 
subrogated to the estate’s right to sue 
on the note. Cowgill v. Linnville, 20 
Mo.App. 138. ye 


28. Lochenmeyer v. Fogarty, 112 
Ill. 572. See Towe v. Newbold, 57 N. 
Cc. 212 (holding that the surety can- 
not follow notes in the hands of one 
who takes them up at the request of 
the maker). 


Bes Walker v. Crowder, 37 N.C. 
478. 


30. Fidelity & Deposit Co. of 
Maryland v. Risien, (Tex.Ciy.App.) 
248 S.Ww. 1105. 


[a] Determination of accounts un- 
necessary.—The surety on a guard- 
jian’s bond, after paying the ward the 
agreed value of his estate on his 
reaching maturity, may sue on a note 
executed by the guardian and others 
to replace money converted by the 
former, although the probate court 
has not determined the status of the 
account between guardian and ward. 


Fidelity & Deposit Co. of Maryland 
Pe ds li (Tex.Civ.App.) 248 S.W. 


81. Kennedy v. Pickens, 38 N.C. 
147. But see Clark v. Williams, 70 
N.C. 679 (where it was said that a 
surety will not be subrogated to the 
ereditor’s right to pursue assets 
which have been distributed before 
the debt has been paid, but will be 
subrogated only to the administra- 
tor’s right against the distributees). 


32...Southern Surety Co. v. Tes- 
sum, 228 N.W. 326, 178 Minn. 495, 
66 A.L.R. 1136. See also Adams v. 
Gleaves, 10 Lea (Tenn.) 367 (holding 
that, where a guardian, who is also 
executor of an estate from which the 
ward is entitled to a legacy, transfers 
on his accounts a sum which he holds 
as executor to himself as guardian, 
and thereafter the fund is wrongfully 
misused, a surety on the guardian’s 
bond, on paying the debt, will have no 
rights against a coexecutor of the 
guardian or the sureties on a bond 
which the latter has given for the 
feat Senet of his duties as execu- 
tor). : 


323. Ala.—-Baldwin  v. 
40 So. 391, 145 Ala, 186. 


Cal.—In re Elizalde’s Estate, 188 P, 
560, 182 Cal. 427. 


Ky.—Taylor v. Taylor, 8 B.Mon. 
419, 48 Am.D. 400, 


Mass.—Stetson vy. Moulton, 5 N.E. 
809, 140 Mass. 597. 


hha git ao v. Bland, 8 Miss. 


Alexander, 


Mo.—Bushong vy. 
660. 


pCa v. Williams, 70 N.C. 


Tenn.—Boyd v. Myers, 12 Lea 175. 


Ont.—Attorney-General vy. Assur- 
ance Co., 43 Ont.L, 108, 


[a] Liability of beneficiary’s in- 
terest for money paid him by mistake. 
—Where, by mistake or otherwise, an 
executor or trustee pays a beneficiary 
a greater share than he is entitled 
to, and a surety is bound to make 
good the excess payment as for a mis- 
application of assets, the surety will 
be subrogated to the principal’s right 
to impound future income due the 
beneficiary for reimbursement. Atty.- 
Gen. v. Railway Passengers Assur- 
ance Co., 43 Ont.L. 108; Re Beck 
Trusts, 14 Ont.W.N. 233. 


[b] Reimbursement for unauthor- 
ized advancements by principal.— 
Where an administrator’s surety has 
been compelled to pay in full for un- 


Taylor, 82 Mo. 
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to the beneficiary simply because of negligent in- 
attention to duty.** Ng 
erally be subrogated to such rights as the principal 
has to obtain reimbursement,** and also his claim 


A fiduciary’s surety will gen- 


from the estate;*+ but if, because 


of his misappropriations, the principal is barred 
from claiming reimbursement from the estate, the 
surety is likewise barred.*° 


[§ 84] b. Sureties for Public Depositaries.*® 
Where a surety on a bond given to secure the repay- 
ment of public funds deposited with a duly desig- 
nated depositary has been compelled to pay for 
losses resulting from a failure of the depositary, the 
surety will be subrogated to the general rights of 
the depositor to collect the losses from the assets 


accounted or misapplied assets, in- 
cluding sums advanced without au- 
thority to beneficiaries or creditors, 
the surety will be subrogated to the 
right of the administrator to be re- 
imbursed, on final distribution, for 
the amount of his advances. Baldwin 
v. Alexander, 40 So. 391, 145 Ala. 186; 
In re Elizalde’s Estate, 188 P. 560, 
182 Cal. 427; Stetson v. Moulton, 5 
N.E. 809, 140 Mass. 597. 


[c] Subjection of estate or inter- 
est to payment of debt.—(1) If the 
surety is compelled to pay a debt for 
which the estate is liable, he will be 
subrogated to the right the principal 
would have had to be reimbursed 


from the assets or trust fund. Gow- 
ing v. Bland, 3 Miss. 813; Boyd v. 
Myers, 12 Lea (Tenn.) 175. See Haz- 


en v. Durling, 2 N.J.Eq. 133 (holding 
that a surety who pays a judgment 
against the administrator for.a debt 
due from the estate cannot have equi- 
ty interfere to reach the assets 
until the legal remedies against the 
administrator have been exhausted). 
(2) If the debt is not paid until after 
the assets have been distributed, he 
may be subrogated to the principal’s 
right to recover back from the dis- 
tributees. Clark v. Williams, 70 N.C. 
679. (3) Should the personal assets 
of a decedent’s estate be insufficient 
to satisfy the debt, the surety will 
be subrogated to the administrator’s 
right to subject the real estate of the 
heirs to its payment. Taylor v. Tay- 
lor, 8 B.Mon, 419, 48 Am.D. 400. See 
Worthy v. Battle, 54 S.E. 667, 125 Ga. 
415 (allowing the administrator's 
surety to set off, akainst claims of 
heirs for mismanagement, sums paid 
by the surety in discharge of debts 
which, if paid from the estate, would 
have left little, if anything, for the 
heirs). (4) A surety on the note of 
trustees for a church, given for 
money borrowed by them to build a 
church edifice, who is obliged to pay 
the debt, is entitled to be subrogated 
to the trustees’ rights to subject the 
church property to its payment. 
Bushong v. Taylor, 82 Mo. 660. 


34. In re Elizalde’s Estate, 188 P. 
560, 182 Cal. 427. 


35. Maybury v. Grady, 67 Ala. 147. 
36. Cross references: 


Generally as to priority of public de- 
posits on insolvency of banks see 
Banks and Banking § 543. 

Apportionment of rights between de- 
positary’s sureties and official sure- 
ties of treasurer see supra § 80. 

Necessity that depositor be fully sat- 
isfied before surety can be subro- 
gated, although surety has paid full 
penalty of bond see supra § 54. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


se) 


of the depositary,*” or a state guaranty fund;?8 or 
right of action against one who has given notes in 
payment of bonds of the depositary which the de- 
positary was to sell for cash and the proceeds of 
In accordance with the 
general rule that a surety can be subrogated only 
to securities held for the particular debt for which 
the surety is bound,*® a surety on a depositary’s 
bond will not be subrogated with respect to securi- 
ties which the depositary has given public officials 
to secure the repayment only of deposits in excess 
of the amount of the penalty of the bond.*1 
depositor is a state having a right to prior payment 
from the assets of the failed depositary, the surety 
will, in many jurisdictions, be subrogated to such 
right as against general depositors and creditors 
A few courts, displaying an 


which he was to deposit.?® 


of the depositary.*? 


37. U.S.—Fouts v. Maryland. Cas- 
ualty Co., 30 F.(2d) 357 [rev 27 F.(2d) 
423, and cert den 49 S.Ct._ 348, 279 
—U.S. 852. 73 L.Ed. 995]; Strain v. 
U. S. Fidelity & Guaranty Co., 292 F. 
694 [aff 44 S.Ct. 334, 264 U.S. 570, 68 
L.Ed. 854]. 


Ark.—Maryland Casualty Co. v. 
Rainwater, 291 S.W. 1003, 173 Ark. 
1038, 51 A;D.R.» 1332. 


Colo.—American Surety Co. of New 
ane v. Shumaker, 254 P. 299, 81 Colo. 
241. 


Iowa.—Leach v. Commercial Sav. 
Bank of Des Moines, 213 N.W. 517, 
205 Iowa 1154. See Cadwell v. King, 
50 N.W. 975, 84 Iowa 228 (holding 
that a surety on the bond of a de- 
positary of county funds has no 
rights superior to those of general 
creditors where the deposit of the 
county is a general, and not a spe- 
cial, deposit). 

Ky.—U. S. Fidelity & Guaranty Co. 
v. Board of Education of City_of 
“Maysville, 15 S.W.(2d) 255, 228 Ky. 
426. ; 


Minn.—City of Ortonville v. Hahn, 
232 N.W. 320, 181 Minn. 271. 


Miss.—Fidelity & Deposit Co. of 
Maryland v. Wilkinson County, 69 So. 
865, 109 Miss. 879. 


Pa.—In re South Philadelphia State 
Bank’s Insolvency, 145 A. 520, 295 Pa. 
433. ; 


38. State v. Kilgore State Bank, 
201 N.W. 901, 112 Neb. 856. 


39. United States Fidelity & Guar- 
anty Co. v. First State Bank, 76 So. 
747, 116 Miss. 239. 


40. See supra § 64. 


41. U. S. Fidelity & Guaranty Co, 
Anderson, 264 P. 1030, 38 Wyo. 
Kelly v. Anderson, 264 P. 1033, 
38 Wyo. 97. 


42. Minn.—American Surety Co. of 
New York v. Pearson, 178 N.W. 817, 
146 Minn. 342. 


Mont.—State v. Banking Corpora- 
tion of Montana, 251 P2151, 77 Mont. 
134; AXtna Accident & Liability Co. 
v. Miller, 170 P. 760, 54 Mont. 377, 
L.R.A.1918C 954. 


N.Y.—United States Fidelity & 
Guaranty Co. v. Carnegie Trust Co., 
146 N.Y.S. 804, 161 App.Div. 429 [aff 
107. N.E. 1087, 213 N.Y. 629]; United 
States Fidelity & Guaranty Co. v. 
Carnegie Trust Co., 146 N.Y.S. 801, 
161 App.Div. 435 [aff 107 N.E. 1087, 
213 N.Y. 629]. 

Or.—Fidelity & Deposit Co. of 
Maryland v. State Bank of Portland, 
942 P, 823, 117. Or. 1; U.S. Fidelity 
& Guaranty Co. v. Bramwell, 217 P. 
332, 108 Or. 261, 32 A.L.R. 829. 


Wm. Saeie~, oee 
(deat, 
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If the 


Tenn.—Maryland Casualty Co. v. 
preennet, 257 S.W. 410, 148 Tenn. 


W.Va.—U. S. Fidelity & Guaranty 
Co. v.. Central Trust Co., 121 S.E. 
430, 95 W.Va. 458. 


[a] Priority with respect to in- 
terest on surety’s payments denied.— 
United States Fidelity & Guaranty Co. 
v. Carnegie Trust Co., 146 N.Y.S. 804, 
161 App.Div. 429 [aff 107 N.E. 1087, 
213 N.Y. 629]. 


[b] Under U. S. Rev. St. § 3468 
a surety on a bond, given the United 
States to secure a deposit of funds 
which it holds in trust for Indians 
on a reservation, will be substituted 
to the government’s right of priority 
against the assets of the insolvent 
depositary. U.S. Fidelity & Guaran- 
ty Co. v. Bramwell, 295 F. 331 [aff 299 
F. 705, and 46 S.Ct. 176, 269 U.S. 483, 
70 L.Ed. 368]; State v. Kilgore State 
Bank, 201 N.W. 901, 112 Neb. 856. 


Subrogation to: 
Priorities generally see supra § 72. 


State’s exemption from general limi- 
tation on filing of claims against 
assets of depositary see supra § 72 
note 49 [a]. 


43. United States Fidelity & Guar- 
anty Co. v. McFerson, 241 P. 728, 
78 Colo. 338; In re South Philadelphia 
State Bank’s Insolvency, 145 A. 520, 
295 Pa. 433. See Zimmerman v. Chel- 
sea Sav. Bank, 125 N.W. 424, 127 N. 
W. 351, 161 Mich. 691, 704 (tending 
to support this view, but also seem- 
ing to hold that the state itself had 
no right of priority to which the sure- 
ty could be subrogated). But see In 
re Sheaffer’s Estate, 126 A. 205, 281 
Pa. 1388 (holding a gratuitous surety 
on a bond for distiller’s taxes to the 
federal government to be entitled to 
be subrogated to the government’s 
right of prior payment). 


[a] Reason for rule.—‘‘Though the 
state of Pennsylvania has a sover- 
eign right_of priority over all other 
creditors, it by no means follows 
that, on the facts in this case, such 
right would pass to one in the position 
of appellant. It must be remembered 
that appellant, a surety obtained and 
paid by the insolvent bank, not by 
the commonwealth, claims the right 
to enjoy the sovereign privileges of 
the latter, and this under the equita- 
ble doctrine of subrogation; the right 
claimed is to a preference over all 
other depositors of the bank. Since 
the right of priority of the sovereign 
state exists pro bono populo, it fol- 
lows that, where a situation arises 
in which the state, having been paid 
in full, is not immediately concerned, 
and where the transfer of its right 
of priority would result in prejudice 
to one class of its citizens for the 


-pellant.”’, 
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unhidden dislike for a rule which permits a surety, 
who has been paid to assume the'‘risk, to assert a 
right of priority to the prejudice, or exclusion, of 
general depositors and creditors, have held that the 
state’s prerogative right of priority is not a right 
to which such a surety can be subrogated;** and 
other cases have reached the same result by holding 
that the state, by lending its money at interest, tak- 
ing security therefor, and other acts, waives its 
right of priority so that no such right remains to 
which the surety can be subrogated.‘ 
been held that, if the surety asserts its rights under 
a proof of claim which the state has previously filed 
as a general creditor, the surety cannot, at the same 
time, assert that it has been subrogated to the state’s 
rights as a preferred creditor.*® 
ing that the state may proceed against the assets 


It has also 


A statute, provid- 


benefit of another, it cannot be held 
that the good of all the people would 
thus be served. It may well be as- 
sumed that the ordinary depositor in 
a bank . which enjoys state deposits, 
knowing that, in event of the insol-- 
vency of the institution, the state has 
the right to priority of payment, 
would likewise know that the laws of 
Pennsylvania require all state depos- 


its to be secured by bonds with ample — 


security thereon. Furthermore, since 
the doctrine of subrogation is an eq- 
uitable one, the ordinary depositor 
might properly believe that, in event 
of the insolvency of their depositary, 
if no necessity existed for the state 
to protect itself by exercising its sov- 
ereign right to priority of payment, 
that right would not be used to his 
prejudice, and, on such basis, he 
would make, or continue, his depos- 
its; therefore the doctrine in ques- 
tion should not be allowed to oper- 
ate in a manner to produce prejudicial 
results to such depositors. The 
proper rule is that the state’s right 
to a preference over other creditors, 
being a sovereign right enjoyed for 
the benefit of all the people, cannot 
be transferred to individuals except 
by express legislative sanction (Booth 
& Flinn v. Miller . - 85 A, 457,° 
237 Pa. 297), and then only to serve 
the interests of all the people. In 
Pennsylvania, no legislative warrant 
is found for such acourse. . .. We 
conclude that appellant surety com- 
pany has the equitable right to stand 
in the shoes of the commonwealth as 
a depositor, but not to enjoy its right 
of priority over other depositors. 
When the bank failed, the common- 
wealth had all the rights of an ordi- 
nary depositor; those rights passed 
by subrogation to appellant. The 
commonwealth had also the sover- 
eign’s right to priority of payment 
over other depositors, but, owing to 
the peculiar nature of that right, it 
would not pass by subrogation to ap- 
In re South Philadelphia 
State Bank’s Insolvency, 145 A. 520, 
521, 295 Pa. 433. 


44. Maryland Casualty Co. v. Rain- 
water, 291 S.W. 1008, 173 Ark. 103, 51 
A.L.R. 1332; Potter v. Fidelity & De- 
posit Co. of Maryland, 58 So. 713, 101 
Miss. 823; National Surety Co. v. 
Morris, 241 P. 1063, 34 Wyo. 134, 42 
A.L.R. 1290. But see U. S. Fidelity 
& Guaranty Co. v. Central Trust Co., 
121 S.B. 4380, 95 W.Va. 458 (holding 
that the state does not waive its right 
of priority by taking security for the 
deposit, and that the surety’s right 
of subrogation is not limited to such 
rights as the creditor elects to exer- 
cise). 


45. Brown vy. American Bonding 
Co. of Baltimore, Md., 210 F. 844, 127 
c.c.A. 406 [cert den 35 S.Ct. 661, 238 
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of an insolvent depositary as a preferred creditor, 
but that, if the state elects to proceed against the 
depositary’s surety, the latter, by reason of his pay- 
ment shall not be subrogated to the state’s right of 
preference, may validly apply to a surety who exe- 
cutes his bond after the statute becomes effective,*® 
and the fact that the statute applies only to sureties 
on the bonds of depositaries of state funds does not 
render it unconstitutional as denying the equal pro- 
Such a statute cannot con- 


tection of the laws.*7 


SUBROGATION 


stitutionally apply to impair the vested right, to 


be subrogated, of a surety who has executed his bond 
before passage of the statute, although payment to 
the creditor is not made until afterward.*® 
been held, however, that a state’s right to prior pay- 
ment in the event of insolvency of the state depos- 
itary, which is in existence at the time a bond is 
executed to secure state deposits, may, before the 


American 


U.S. 622,59 L.Bd. 14947; 
Md., v. 


Bonding Co. of Baltimore, 
Reynolds, 203 F. 356. 


46. In re Farmers’ State Bank of 
North Branch, 219 N.W. 916, 174 Minn. 
583 [cert den sub nom. Brown v. Vei- 
gel, 49 S.Ct. 82, 278 U.S. 647, 73 L.Ed. 
559]. 


[a] Surety cannot evade statute 
by moving court to compel receiver 
to exonerate it by making a prior 
payment to the state where the state 
has elected to pursue its remedy 
against the surety rather than claim 
preferential payment from the assets 
of the bank. In re Farmers’ State 
Eank of North Branch, 219 N.W. 916, 
174 Minn. 583 [cert den sub nom. 
Brown v. Veigel, 49 S.Ct. 82, 278 U.S. 
647, 73 L.Ed. 559). 


47. In re Farmers’ State Bank of 
North Branch, supra. 


[a] Reason for rule.—‘It is com- 
mon knowledge that a large number 
of banks were designated as state de- 
positories . . . a number of them 
failed the state, being a pre- 
ferred creditor, received payment in 
full. If the state collected from the 
bondsmen, they became subrogated to 
the rights of the state and filed pre- 
ferred claims and collected all they 
had paid. In practically every case 
the insolvent depository had sufficient 
assets to pay the state’s deposit in 
full. This absorbed much of the 
funds and might leave little or noth- 
ing for the general depositors. The 
bondsmen escaped all liability, and 
the giving of such bonds became prac- 
tically a mere formality. The act in 
question was passed for the purpose 
of benefiting the many innocent and 
often needy general depositors in 
these banks by giving them equal 
rights with the sureties on these 
bonds in the assets of such banks. 
The matter was of public interest,and 
concern. The act applies only 
to sureties on the bonds of deposi- 
tories of state funds. The business 
of banking, and the liquidation of 
banks, are matters of vital public in- 
terest and affect the public welfare. 
Such business is subject to reasonable 
regulation. . . Legislation apply- 
ing to sureties on the bonds of such 
banks, who are required to pay state 
deposits, would seem equally unob- 
jectionable. . . . Theright to equal 
protection of the laws is not denied 
when it appears that the law or course 
of procedure is applicable to all per- 
sons in the state under similar cir- 
cumstances and conditions.” In re 
Farmers’ State Bank of North Branch, 
219 N.W. 916, 917, 174 Minn. 583 [cert 


ings.?1 
It has 


sons ;°° 


den sub nom. Brown v. Veigel, 49 S. 
Ct. 82, 278 U.S. 647, 73 L.Hd. 559]. 


48. United States Fidelity & Guar- 
anty Co. vy. Rathbun, 199 N.W. 561, 160 
Minn, 176. 


[a] Reason for rule.—‘‘When the 
bond was given and the bank became 
a depository the state acquired a pre- 
ferred lien or claim on the assets of 
the bank, that right also attached as 
to the surety as if written into the 
bond, so that, in the event of a default 
on the part of the bank, the surety 
upon making good the default suc- 
ceeded to the position occupied by tie 
state. We hold that it was not within 
the power of the legislature to destroy 
this right of subrogation which at- 
tached when the bond was given and 
continued in force until the bond was 
terminated.” United States Fidelity 
& Guaranty Co. v. Rathbun, 199 N.W. 
561, 160 Minn. 176, 179. 


49, Leach v. Commercial Sav. 
Bank of Des Moines, 213 N.W. 517, 
205 Iowa 1154; Andrew v. U. S. Bank 
of Des Moines, 213 N.W. 531, 205 Iowa 
883. But see State v. Buttzville State 
Bank, 144 N.W. 105, 26 N.D. 196 (sug- 
gesting that a repeal of the state’s 
right of priority at any time after the 
surety executed its bond would be an 
unconstitutional interference with a 
vested right of contract since the 
surety signed the bond and fixed its 
rate of compensation in reliance on 
the state’s right of. priority). 


Generally as to rights which credi- 
tor no lenger possesses at time of 
payment see supra § 64. 


50. State v. Buttzville State Bank, 
144 N.W. 105, 26 N.D. 196. 


51. Cross references: 


Subrogation as between successive 
sureties in judicial proceedings see 
supra § 79. 

Sureties on judicial bonds given by 
sureties to creditor’s rights against 
original principal seé infra § 88. 

Surety on bond given for purchase 
price of land sold at judicial sale 
subrogated to lien reserved by judg- 
ment See supra § 68 note 25 [b]. 


52. U.S.—McBride vy. Mullinix, 299 
EF. 162; Maryland Casualty Co. vy. 
tepass, 253 F. 328, 165 C.C.A. 110. 


Ill.—Sachs v, 'Giesenschlag, 188 Ill. 
App. 462. 


Ind.—Davis v. Schlemmer, 50 N.E. 
873, 150 Ind, 472; Peirce v. Higgins, 


101 Ind. 178; Hubbard vy. Security 
Trust Co., 78 N.E. 79, 38 Ind.App. 156. 
Iowa.—Bankers’ Surety Co. v. Lin- 


der, 1837 N.W. 496, 156 Iowa 486. 
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surety has been compelled to make payment, be 
constitutionally removed or abrogated by legislative 
enactment so that no right of priority remains to 
which the surety can be subrogated ;*® but it seems 
that, if a statute repealing the state’s right of pri- 
ority does not become effective until after insol- 
vency of the depositary, so that the state’s right of 
priority has already accrued, the statute cannot con- 
stitutionally apply to prevent the surety from being 
subrogated to that right.°° 


[§ 85] c. Sureties on Bonds in Judicial Proceed- 
A surety who becomes bound in judicial 
proceedings will generally be subrogated to all rights 
that the creditor has acquired against the principal 
by virtue of the proceedings in which the surety 
became bound;°*? 
and to other rights and remedies in con- 


to his rights against third per- 


Ky.—Bickel v. Judah, 11 Ky.Op. 612. 
La.—Tardy v. Allen, 3 La.Ann. 66. 


Mo.—Ferguson v. Carson, 86 Mo. 
673; Saussenthaler v. Federal Union 
ited Co., 193 S.W. 286, 197 Mo.App. 


N.J.—Gray v. Taylor, (Ch.) 38 A. 
951 [mod on other grounds 44 A. 668, 
59 N.J.Eq. 621]. 


Pa.—Goldman v. Mitchell-Fletcher 
Co., 141 A. 231, 292 Pa. 354; Wine- 
brener’s Appeal, 7 Pa. 333; Common- 
wealth v. Nolt, 63 Pa.Super. 332; 
Commonwealth vy. Froelich, 56 Pa.Su- 
per. 604. 


Peres 3 v. Epperson, 40 Tex. 


[a] Subrogation allowed.—(1) Ap- 
peal surety to creditor’s rights in 
funds taken possession of by receiv- 
er pending appeal. Sachs v. Giesen- 
schlag, 188 Ill.App. 462. (2) Appeal 
surety to judgment appealed! from 
and affirmed. Maryland Casualty Co. 
v. Repass, 253 F. 328, 165 €.C.A. 110; 
Peirce v. Higgins, 101—Ind. 178; 
Bankers’ Surety Co. vy. Linder, 137 
N.W. 496, 156 Iowa 486; Ferguson v. 
Carson, 86 Mo. 673; Black v. Epper- 
son, 40 Tex. 162. (3) Attachment 
bond surety to attachment lien. Gray 
v. Taylor, (N.J.Ch.) 38 A. 951 [mod 
on other grounds 44 A. 668, 59 N.J. 
Eq. 621]. 


[b] Delivery bond surety to lien 
of execution from which property is 
released where effect of bond is mere- 
ly to give debtor possession but not 
a discharge creditor’s lien on prop- 
erty. 
78 N.E. 79, 38 Ind.App. 156. 


Liens and rights released or dis- 
charged by giving of bond on which 
surety is bound see supra § 64, 

Subrogation to legal rights and 
Sey gee generally see supra §§ 70— 


53. See cases infra this note. 


[a] Subrogation allowed.—(1) Ap- 
peal surety to rights against third 
persons taking property sued for 
pending appeal. Wood v. Tompkins, 
28 Ga. 159; Foster v. Whitaker, 12 
Ga. 57, (2) Appeal surety for one 
joint debtor to creditor’s rights 
against other debtor. Comins v. Cul- 
ver, 35 N.J.Hq. 94; Kolb v. Nat. Sure- 
ty Co., 68 N.H. 247, 176 N.Y. 233; 
City of White Plains v. Ellis, 184 N. 
Y.S. 444, 113) Mise. 5 [aff 192 N.Y.S. 
920]; Rosenthal v. New York Rys. 
Co.,_ 179 N.Y.S. 593. 109 Misc. 210; 
Smith v. National Surety Co., 59 N. 
Y.S. 789, 28 Misc. 628 [aff 62 N.Y.S. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Hubbard vy. Security Trust Co., 


‘ 


§§ 85-86]. 


nection with the debt,®+ including, unless there are 
intervening equities which have been created before 
the surety became bound,°*® liens or securities which 
have originally been given the creditor to secure 
Such a surety will also be sub- 
rogated to the principal’s rights against third per- 
sons who are primarily hable and bound to indem- 


the original debt.*® 


nify him,*? 


Bail in criminal cases. 


1105, 46 App.Div. 633]; Goldman v. 
Mitchell-Fletcher Co., 141 A. 231, 292 
Pa. 354; Taul v. Epperson, 38 Tex. 
492. Compare Cotton v. Alexander, 
4 P. 259, 32 Kan. 339 (holding that, 
where an appeal bond is given by two 
judgment debtors, and on appeal judg- 
ment is in favor of one but against 
the other, the surety, on paying the 
judgment, may-recover on the bond 
from the defendant in whose favor 
‘judgment was rendered on appeal). 
(3) Surety on bond to release propér- 
ty of one joint judgment debtor from 
execution subrogated to creditor’s 
rights against other debtor. Robin- 
son v. Sherman, 2 Gratt. (43 Va.) 178, 
44 Am.D. 381. (4) Stay surety to 
ereditor’s right against sheriff who 
neglects to levy execution after ex- 
piration of stay. Wilkins v. Bobo, 
13 La.Ann. 430. 


Subrogation to rights against third 
persons generally see supra § 73. 


54. Love v. North American Co., 
229 F. 103, 148 C.C.A. 379; Martin v. 
Walker, 12 Hun (N.Y.) 46; Harris v. 
Carlisle, 12 Ohio 169. 


[a] Appeal surety to creditor’s. 


remedy against fraudulent conveyance 
of principal.—Martin v. Walker, 12 
Hun (N.Y.) 46; Harris v. Carlisle, 12 
OhioSt. 169. 


[b] Appeal surety to right of pri- 
or payment.—Love v. North American 
Gory, 229. -B. .1038,'2143) CCA. 379. 


55. See supra § 78. 


56. Ill.—Allen v. Powell, 108 I11. 
584 [rev 11 Ill.App. 129]; Billings v. 
Sprague, 49 Ill. 509. 


Ind.—Pence v. Armstrong, 95 Ind. 
191. See Rooker vy. Benson, 83 Ind. 
250. 


Ky.—Barker v. Illinois Surety Co., 
184 S.W. 377, 169 Ky. 441. 


Tenn.—Ellis v. Roscoe, 4 Baxt. 418. 


Tex.—Darrow v. Summerhill, 53 
S.W. 680, 93 Tex. 92, 77 Am.S.R. 833. 


Va.—Hill v. Manser, 11 Gratt. (52 
Va.) 522; Leake v. Ferguson, 2 Gratt. 
(43 Va.) 419. 


Eng.—Goddard v. White, 2 Giffard 
449, 66 Reprint 188. 


[a] Subrogation allowed.—(1) In- 
junction bond surety to trust deed se- 
curing note collection of which was 
sought to be enjoined. Billings v. 
Sprague, 49 Ill. 509. (2) Replevin 
bail for judgment on note secured by 
mortgage subrogated to mortgage. 
Pence v. Armstrong, 95 Ind. 191. (3) 
Supersedeas surety to agister’s lien. 
Barker v. Illinois Surety Co., 194 S. 
W. 377, 169 Ky. 441. (4) Surety for 
stay of execution to vendor’s lien se- 
curing debt sued on. Ellis v. Roscoe, 
4 Baxt. (Tenn.) 418. 


Surety’s subrogation to collateral 
securities generally see supra § 68. 


57. Commercial Casualty Ins. Co. 
v. Capital City Surety Co., 231 N.Y.S. 
169, 224 App.Div. 500; Conaway v. Od- 
bert, 2 W.Va. 25. : 


Apparently, on grounds 
of public policy, sureties on bail bonds in criminal 
cases will not be subrogated to the government’s 
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remedies for collecting the penalty from the prin- 


[§ 86] d. Sureties on Construction Contractors’ 
Bonds®*®*—(1) In General. A surety for a construe- 
tion contractor compelled to make good the default 
of his principal in abandoning the contract, or fail- 
ing to pay materialmen and laborers, is usually re- 


garded as acquiring an interest in unpaid sums un- 


or the rights of 


weLayl Tllustrations.—(1) Where 
judgments have been rendered against 
owner and tenant because of an injury 
resulting from the tenant’s breach of 
his covenant to repair, the tenant hav- 
ing agreed to indemnify the owner 
against liability on such account, and 
the judgments are appealed from, a 
surety on the appeal bond of the own- 
er who pays the judgments after af- 
firmance will be subrogated to the 
owner’s right of action against the 
tenant. Commercial Casualty Ins. Co. 
v. Capital City Surety Co., 231 N.Y.S. 
494, 224 App.Div. 553. (2) A surety 
for a subsequent indorser on a forth- 
coming bond will be subrogated to 
the principal’s rights against prior 
indorsers and the maker of the note 
on which the judgment has been ren- 
gored: Conaway v. Odbert, 2 W.Va. 


Surety’s subrogation to rights of 
principal generally see supra § 81. 


58. U.S. .v. Ryder, 4 S.Ct. 196, 110 
U.S. 729, 28 L.Ed. 308. 


59. Cross references: 


Generally as to rights, duties, and lia- 
bilities of sureties on builders’ 
bonds see Building and Construc- 
tion Contracts §§ 195-198. 


Contractors’ bonds under contracts for 
construction of municipal improve- 
ments see Municipal Corporations 
§§ 25338-2558. 


Highway contractors’ bonds generally 
see Highways §§ 350-352. 

Rights of surety on bond given to se- 
cure construction contract with 
school district see Schools and 
School Districts § 569. 


60. U.S.—Henningsen v. U. S. Fi- 
delity & Guaranty Co., 28 S.Ct. 389, 
208 U.S. 404, 52 L.Ed. 547 [aff 143 F. 
810, 74 C.C.A. 484]; U. S. Fidelity & 
Guaranty Co. v. City of Bristow, 4 F. 
(2d) 810; Reid v. Pauly, 121 F. 652, 
58, C.C. Avk52: 


Mass.—Labbe v. Bernard, 82 N.E. 
688, 196 Mass. 551, 14 L.R.A.N.S. 457. 


Minn.—Barrett Bros. Co. v. St. Lou- 
is County, 206 N.W. 49, 165 Minn. 158. 


Neb.—First National Bank _ v. 
Pesha, 157 N.W. 924, 99 Neb. 785. See 
First Nat. Bank v. School Dist. No. 1, 
110 N.W. 349, 77 Neb. 570 (holding 
the surety to have a prior right to 
unpaid funds by virtue of the contract 
to which the surety was a party). 


N.Y.—Johnson Service Co. v. E. H. 
Monin, Inc., 171 N.H. 692, 253 N.Y. 
417. 


Ohio.—Higgins v. Drucker, 22 Ohio 
Cir.Ct. 112, 12 OhioCir.Dec. 220. 


See Weber Implement & Automo- 
bile Co.«v. Dubach, 295 P. 979, 132 
Kan. 309 (holding that a surety who 
pays the claims of materialmen after 
their right of action on the bond has 
been barred will not be subrogated to 
the principal’s rights in reserved 
funds so as to have priority over oth- 
er unpaid materialmen, since the pay-~ 
ment by the surety was voluntary) ; 
Rohde v. Biggs, 66 N.W.. 331, 108 


der the contract by subrogation either to the rights 
of the prineipal,®® or to the rights of the owner,*4 


the laborer or materialman whose 


Mich. 446 (where the principal as- 
signed completing surety his rights 
against owner for balance due under 
contract). 


But see Pratt Lumber Co. v. T. H. 
Gill Co., 278 F. 783; Adamson v. 
Paonessa,, 179 P. 880,180. Cal. 157 
(both holding that if materialman 
paid has no lien, the surety cannot, by 
subrogation, acquire an equitable lien 
or right in retained percentages). ~— 


61. U.S—Hardaway v. National 
Surety Co., 29 S.Ct. 202, 211 U.S. 552, 
53 L.Ed. 321; Prairie State National 
Bank v. United States, 17 S.Ct. 142, 
164 U.S. 227, 41 L.Ed. 412; Fidelity 
& Deposit’ Co. of Maryland v. Clai- 
borne Parish School Board, 35 F.(2d) 
376 [aff 40 F.(2d) 577]; Massachu- 
setts Bonding & Ins. Co. v. Chouteau 
Trust Co., 264 F. 793; First National 
Bank y. City Trust, Safe Deposit & 
purely Company, 114 F. 529, 52 C.C.A. 


Ark.—City of Texarkana v. F. W. 
Offenhauser & Co., 31 S.W.(2d) 140, 
182 Ark. 201; American Bank & Trust 
Co. v. Langston, 22 S.W.(2d) 381, 180 
Ark. 643. 


Cal.—Castro vy. Malcolm, 226 P. 976, 
66 Cal.App. 635. 


Colo.—Duncan vy. Gillet, 161 P. 299, 
62 Colo. 220. F 


Fla.—Union Indemnity Co. v. City 
CNS Smyrna, 130 So. 453, 100 Fla. 


Ga.—Fulton Nat. Bank v. Fulton 
County, 87 S.E. 1023, 144-Ga. 691. 


Idaho.—H. W. Johns-Manville Co. 
gis (a v. Allen, 215 P. 840, 37 Idaho 


Ind.—Southern Ry. Co. v. Bretz, 
104 N.E. 19, 181 Ind. 504; Southern 
Surety Co. v. Merchants’ & Farmers’ 
Bank of Avilla, (App.) 159 N.E. 3, 
161 N.E. 842. ; 


Mich.—Board of County Road 
Com’rs of Calhoun County v. South- 
ern Surety Co., 185 N.W. 755, 216 
Mich. 528. : : 


Miss.—Davis Co. v. D’Lo Guaranty 
Bank, 133 So. 219; Canton Exchange 
Bank v. Yazoo County, 109 So. 1, 8. 
144 Miss. 579. 


N.J.—Hackensack Brick Co. v. Bor- - 
ough of Bogota, 97 A. 725, 86 N.J.Eq. 
143; St. Peter’s Catholic Church -y. 
Vannote, 56 A. 1037, 66 N.J.Eq. 78. 


N.Y.—Laski v. State, 217 N.Y.S. 48, 
217 App.Div. 420 [aff 212 N.Y.S. 675, 
126 Mise. 3860]; Arrow Iron Works 
v. Greene, 247 N.Y.S. 4, 139 Misc. 265; 
Merchants’ Nat. Bank of Worcester vy. 
Long, 184 N.Y.S. 34, 113 Misc. 84. 


N.C.—Gastonia v. McMntee-Peter- 
son Engineering Co., 42 S.E. 857, 131 
N.C. 359. 


Ohio.—State v. Schlesinger, 151 N. 
BH. 177, 114 OhioSt. 323, 45 A.L.R. 371. 


Or.—Wasco County v. New England 
Equitable Ins. Co., 172 P. 126, 88 Or. 
465, L.R.A.1918D 732, Ann.Cas.1918Hh 
656; Derby v. United States Fidelity 
& Guaranty Co., 169 P. 500, 87 Or. 34. 
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claim is paid;*? but as the subrogation is limited 
to the extent necessary for reimbursement,®? the 
fact that the surety completes the contract at a 
profit does not entitle him to unpaid sums in excess 
of the amounts he has actually expended.*4 
a surety will also be subrogated to other rights of 
the principal,®® or materialmen or laborers;°° but 
it has been held that an optional right on the part 
of the owner in event of default to take over the 
contractor’s materials and supplies for use in com- 
pletion of the contract is not a right held in trust, 


See State v. Cornwall, 201 P. 1072, 102 
Or. 220 (holding that the surety may 
take assignment of contract and be 
Subrogated to all rights and liabili- 
ties of the principal). 


$.c.—Sumter Trust Co. v. Sumter 
County, 134 S:H. 209, 136 S.C. 15. 


Tex.—First Nat. Bank v. O’Neil En- 
gineering Co., (Commn.App.) 222 S. 
LG 1091 [rev (Civ.App.) 176 S.W. 


See Cass v. Smith, 240 S.W. 778, 
146 Tenn. 218 (holding that, where 
the owner completes a contract with 
retained percentages, the owner has 
no further right to a balance remain- 
ing on hand to which the surety sub- 
sequently paying labor and material 
claims can be subrogated). 


62. Riverview State Bank Vv. 
Wentz, 34 F.(2d) 419; Ottumwa Boil- 
er Works v. M. J. O’Meara & Son, 218 
N.W. 920, 206 Iowa 577; National 
Surety Co. v. Berggren, 148 N.W. 55, 
126 Minn. 188; U.S. Fidelity & Guar- 
anty Co. v. City of Montesano, 295 P. 

' 9384, 160 Wash. 565; Stubbs Hlectric 
Co. v. Longview School Dist. No. 112 
of Cowlitz County, 279 P. 86, 153 
Wash. 33; Adtna Casualty & Surety 
Co. v. Skagit County, 207. P. 237, 120 
Wash. 351; Maryland Casualty Co. v. 
Washington Nat. Bank, 92 Wash. 497, 
159 PB. 689. 


[a] Order given on funds by prin- 
cipal to subcontractor.——Where a 
*main contractor for the construction 
of a railway line gives a surety bond 
for performance of a contract with 
a subcontractor and gives the latter 
an order on retained percentages due 
under the main contract, which order 
is accepted by the railway, the sure- 
ty, on payment of the claim of the 
subcontractor, is subrogated to his 
rights in the retained funds by vir- 
tue of the order and may claim the 
“same as against the principal who 
cannot subsequently revoke his order 
in favor of the subcontractor. West- 
inghouse Electric & Mfg. Co. v. Brook- 
lyn Rapid Transit Co., 6 F.(2d) 960. 


63. See supra § 64. 


64. Lacy v. Maryland Casualty 
Co., 32 F.(2d) 48; Union Stone Co. v. 
ee County, 65 A. 466, 71 N.J.Eq. 
657. 


[a] Surety reimbursed in full not 
entitled to retained percentages 
which would be contractor’s profits.— 
Union Stone Co. v. Hudson County, 
65 A, 466, 71 N.J.Eq. 657. 


[b] Only sums expended on par- 
ticular contract considered.—Where 
the same surety is bound for several 
contracts of the same contractor, and 
the surety takes over all the con- 
tracts after they are abandoned, the 
completion resulting in a profit to the 
surety on one contract but in losses 
on the others, the total losses being 
greater than the total profits, the 
surety is not entitled to the profits 
on the one contract aS against sub- 
sequent claimants under that con- 
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Sueh 


eral creditors,®® 


tract, for a surety’s subrogation ex- 
tends only so far aS may be neces- 
sary for reimbursement. _Lacy .v. 
Maryland Casualty Co., 32 F.(2d) 48. 


65. Maryland Casualty Co. v. City 
of Cincinnati, 291 F. 834. 


66. See cases infra this note. 


[a] Collateral security taken from 
contractor to secure payment of 
claim.—Hammond Lumber Co. v. 
Richardson Building & Engineering 
Co., (Cal.-App.) 280 P. 158, 162 [rev 
on other ground 285 P. 851, 855]. 


[b] Laborer’s priority of payment 
from bankrupt estate of principal. 
A surety paying a labor claim entitled 
to preferential payment from the es- 
tate of a bankrupt principal wiil be 
subrogated to such right of preferen- 
ous. payment. In re Dutcher, 213 F. 


[c] Mechanic’s lien.—(1) A surety 
on a bond conditioned on the perform- 
ance of a construction contract with 
a private owner and the delivery of 
the building free and clear of liens, 
who pays off mechanics’ liens, cannot 
be subrogated to the liens and enforce 
them against the property of the ob- 
ligee since the surety cannot thus en- 
force a lien which it covenanted to 
destroy. Howard vy. Fisher, 283 P. 
1042, 86 Colo. 493. (2) And, where 
a contractor’s bond has been given, 
assuring the performance of the con- 
tract with the owner and also the 
payment of materialmen and labor- 
ers, under a statute which releases 
the owner from the liens of, and lia- 
bility to, the latter by the giving of 
the bond, and therefore the surety is 
bound and compelled to pay material- 
men, although he has been released 
as to the owner because of material 
changes in the contract between the 
latter and the contractor, the surety 
will not be subrogated to the claims 
the materialmen would have had 
against the owner had the bond not 
been given. Baton Rouge Sash & 
Door Works v. Decuir, 2 La.App. 129. 
(3) But a surety will be subrogated 
to the right of laborers and material- 
men to be subrogated to a lien held 
by the main contractor on the prem- 
ises for a balance due him from the 
owner. Brown v. Staples, 70 So. 529, 
188 La. 602. See In re Collins, 235 
F.. 987 [rev on other grounds sub nom. 
Miller: v..C.. €. Hartwell \Co.,. 241 9; 
636] (allowing the surety to be sub- 
rogated to the rights of mechanics’ 
lienholders). 


{d] Right to have paving certifi- 
cates sold to satisfy claims.—A sure- 
ty on a bond given to assure per- 
formance of a paving contract with 
a city and the payment of all claims 
for material and labor incurred by 
reason of such construction, who pays 
such claims, will be subrogated to 
creditors’ rights to have paving cer- 
tificates given the city by property 
owners sold to apply the proceeds in 
satisfaction of their claims. Em- 
ployers’ Liability Assur. Corporation 
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such as retained percentages, but is one which is 
waived by a demand on the surety to complete the 
contract, and he cannot be subrogated thereto.** 


[§ 87] (2) Against Whom Surety Is Entitled to 
Unpaid Funds.°* The right of the contractor’s sure- 
ty to be subrogated with respect to unpaid funds 
is usually regarded as superior to the claims of gen- 


a receiver of the contractor,’® or 


even creditors who seek to attach the fund after the 
contract of suretyship has been entered into,’? and 


v. Lyon-Gray Lumber Co., (Tex.Civ. 
App.) 29 S.W.(2d) 843. 


[e] .UWnused supplies.—A surety on 
a bond conditioned for the perform- 
ance by the contractor of a contract 
for the censtruction of a federal aid 
highway project and for the payment 
of all labor, supplies, and material 
used in the project, who is compelled 
to pay a claim for supplies which are 
not completely consummated in per- 
formance of the contract, is entitled 
by way of subrogation to the residu- 
al value of such supplies. Dennis v. 
Great Northern Const. Co., 222 N.W. 
269, 53 S.D. 646. 


67. In re Schilling, 251 F. 966 
(holding that the surety cannot have, 
by subrogation, a lien on the con- 
tractor’s equipment where the owner 
has none, although an express as- 
signment to the surety of the con- 
tractor’s equipment, materials, and 
supplies is invalid as against the con- 
tractor’s trustee in bankruptcy, so 
that manifest injustice is likely to 
result to the surety by having this 
property applied to the claims of gen- 
eral creditors); U. S. Fidelity & Guar- 
anty: Go. vs Ryan,.. 214.) BP. 433, 124 
Wash, 329, 39 A.L.R. 109. See Com- 
mercial Casualty Ins. Co. v. Williams, 
37 F.(2d) 326 [cert den 50 S.Ct. 409, 
281 U.S. 757, 74 L.Ed. 1167] (indicat- 
ing that such a right is one to which 
a surety might be subrogated, but 
holding that, since a surety can be 
subrogated to no greater rights than 
the creditor, where a provision giv- 
ing the owner a right to take posses- 
sion of the contractor’s equipment is 
void as against the principal’s trus- 
tee in bankruptcy, because the con- 
tract is not recorded, the surety can 
have no greater rights against the 
trustee). 


68. Against whom surety may en- . 
force liens and securities of creditor 
generally see supra §§ 77, 78. 


Time as of which surety’s equity is 
regarded as coming into existence 
see supra § 51. 


69. In re Fowble, 213 F. 676: Reid 
v. Pauly, 121 F. 652, 58 C.C.A. 152. 


70. Southern Ry. Co. v. Bretz, 104- 
N.E. 19, 181 Ind. 504; Board of Edu- 
cation of City of Linden vy, Vail, 154 
A. 531, 108 N.J.BEq. 207. But see Cass 
v. Smith, 240 S.W. 778, 146 Tenn. 218 
(holding that, where a general. cred- 
itor’s bill which reaches the fund has 
been filed against the contractor be- 
fore the surety has notified the own- 
er of its assignment or right of sub- 
rogation, a receiver appointed under 
the bill has a claim to the reserved 
fund which is superior to the rights 
of the surety who subsequently pays 
materialmen and laborers). 


71. City of Texarkana vy. F. W. Of- 
fenhauser & Co., 31 S.W.(2d) 140, 182 
Ark. 201; H. W. Johns-Manville Co. 
of Utah v. Allen, 215 P. 840, 37 Idaho 
153; Ulinois Surety Co. v. Mitchell, 
197 S.W. 844, 177 Ky. 367, L.R.A.1918A 
931; Merchants’ Nat. Bank cf Wor- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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apparently though the creditor may be one who 
has performed work for the contractor prior to 
There are cases to the 
effect that, where the surety’s bond does not render 
him liable for labor and material, his rights in un- 
paid funds, where he completes the contract after 
abandonment, are superior to the claims of those who 
have furnished labor and material to the contractor 
prior to the abandonment;'* but there seems to be 


the latter’s abandonment.72 


some authority to the contrary.74 


to whom the contractor has assigned the funds after 
the contract of suretyship has been entered into, the 
surety’s rights are generally held to be superior 


cester v. Long, 184 N.Y.S. 84, 113 
Misc. 84. But see Cass v. Smith, 240 
S.W. 778, 146 Tenn. 218 (holding that 
the surety’s right to be subrogated to 
the claim of the principal is not good 
as against creditors giving prior no- 
tice or attaching the fund before no- 
tice or payment by the surety). 


72. Stehle v. United Surety Co., 68 
A. 600, 107 Md. 470. 


73. Tuttle v. Ind. School Dist. of 
Harlan, 17 N.W. 603, 62 Iowa 422; 
Hackensack Brick Co. vy. Borough of 
Bogota, 97 A. 725, 86 N.J.Eq. 143; 
St. Peter’s Catholic Church vy. Van- 
note, 56 A. 1037, 66 N.J.Eq. 78. 


[a] Reserved portions of contract 
price due contractor at time of aban- 
donment constitute security to the 
owner for the completion of the con- 
tract and to this fund the sureties 
become subrogated to.the extent nec- 
essary to reimburse them for their 
outlay, and they are entitled to it in 
priority of laborers and material- 
men’s claims incurred by the contrac- 
tor before abandonment. St. Peter’s 
Catholic Church vy. Vannote, 56 A. 
1037, 66 N.J.Eq. 78. 


74. See Laski v. State, 217 N.Y.S. 
48, 217 App.Div. 420 [aff 212 N.Y.S. 
675, 126 Mise. 360] (possibly to be 
reconciled on the ground that the 
surety’s bond rendered him liable to 
materialmen and laborers); Arrow 
Iron Works v. Greene, 247 N.Y.S. 4, 
139 Misc. 265. 


75-76. U.S.—Prairie State National 
Bank v. United States, 17 S.Ct. 142, 
Ete: — 2 oua li Laide. 4:05) aey Vi. 
Maryland Casualty Co., 32 F.(2d) 48; 
Maryland Casualty Co. v. City of Cin- 
cinnati, 291 F. 825; New Amsterdam 
Casualty Co. v. City of Astoria, 256 
F. 560; Title Guaranty & Surety Co. 
v. Dutcher, 203 F. 167, 169; Seattle 
First. Nat. Bank v. Philadelphia City 
Trust, etc., Co., 114 F. 529, 52 C.C.A, 
313. 


Colo.—Duncan vy. Gillet, 161 P. 299, 
62 Colo. 220. 


Fla.—Union Indemnity Co. v. City 
~ of New Smyrna, 130 So. 458, 100 Fla. 
980. 


Ga.—Fulton Nat. Bank vy. Fulton 
County, 87 S.E. 1023, 144 Ga, 691. 


Ind.—-Southern Surety Co. v. Mer- 
chants’ & Farmers’ Bank of Avilla, 
(App.) 159 N.B. 3, 161 N.E. 842. 


Mass.—Labbe v. Bernard, 82 N.E. 
688, 196 Mass. 551, 14 L.R.A.N.S. 457. 


Mich.—Fidelity & Casualty Co. of 
New York v. Livingston, 208 N.W. 
446, 224 Mich. 375; Board of County 
Road Com’rs of Calhoun County v. 
Southern Surety Co., 185 N.W. 755, 
216 Mich. 528. 

N.Y.—Laski v. State, 217 N.Y.S. 48, 
217 App.Div. 420 [aff 212 N.Y.S. 675, 
126 Misc. 360]; Merchants’ Nat. Bank 
of Worcester v. Long, 184 N.Y.S. 34, 
113 Misc.. 84. 
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As against one - 
unpaid monthly 


Ohio.—State v. Schlesinger, 151 N. 
E. 177, 114 OhioSt. 323, 45 A.U.R. 371. 


_ Or.—Derby v. United States Fidel- 
A & Guaranty Co., 169 P. 500, 87 Or. 


$.Cc.—Sumter Trust Co. v. Sumter 
County, 134 S.E. 209, 136 S.C. 15. 


Tex.—First Nat. Bank v. O’Neil 
Engineering Co., (Commn.App.) 222 
SA 1091 [rey (Civ.App.) 176 S.W. 


[a] Reason for rule.—‘“‘This is not 
a question as between two different 
assignees of the same chose in ac- 
tion each ignorant of the other’s 
claim to it where it might be. con- 
tended that the one first giving no- 
tice to the person owing the debt that 
it had been transferred would be en- 
titled to collect it. By operation of 
law, notice was imparted to the bank 
of what is required by the statute, 
and what it might have learned in 
fact by inquiry of the officers of the 
state, namely, that a bond had been 
given with the consequence arising 
from the situation that the surety 
making good the default would suc- 
ceed to all the rights of the contrac- 
tor and be subrogated to the remedies 
of the state to work out its reim- 
bursement, all in preference to one 
holding a demand against the con- 
tractor for money loaned him.” - Der- 
by v. United States Fidelity & Guar- 
anty Co., 169 P. 500, 5038, 87 Or. 34. 


[b] Acknowledgment of assign- 
ment by owner.—The fact that the 
obligee creditor acknowledges notice 
of the assignment to the bank and 
agrees to be governed by it does not 
give the bank any greater rights in 
the fund as against the surety. than 


the principal contractor has. Lacy 
v. Maryland Casualty Co., 32 F. 
(2d) 48. But see Hipwell v. Na- 


tional Surety Co., 105 N.W. 318, 130 
Iowa 655 (apparently holding that the 
assignee of funds to be reserved un- 
til aceeptance and completion of work 
is entitled to funds in priority of the 
surety where the creditor accepts as- 
signment and agrees to, pay sucn 
funds as remained after completion 
and acceptance of the work). 


[ec] Compietion under new con- 
tract with owner sufficient to entitle 
to subrogation against assignee.— 
Board of County Road Com’rs of Cal- 
houn County v. Southern Surety Co., 
185 N.W. 755, 216 Mich. 528. 


‘77, U.S—Hardaway v. National 
Surety Co., 29 S.Ct. 202, 211 U.S. 552, 
53 L.Ed. 321; Claiborne Parish School 
Board vy. Fidelity & Deposit Co. of 
Maryland, 40 F.(2d) 577 [aff 11 F. 
(2d) 404, and 35 F.(2d) 376]; Mary- 
land Casualty Co. v. Dulaney Lumber 
Cou? 23) BS (2d) 378 Lcert den 48 S.Ct. 
560, 277 U.S. 598, 72 L.Hd. 1007]; U. 
S. Fidelity & Guaranty Co. v. City of 
Bristow, 4 F.(2d) 810. 


Ark,—American Bank & Trust Co. 


vy. Langston, 22 S.W.(2d) 381, 180 
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whether the surety has been compelled to complete 
the contract after abandonment,’®-7 or has only paid 
claims for labor or material which the contractor has 
left unsatisfied.77 
surety superiority seem to have involved only as- 
signees whose advances to the contractor were not 
shown to have been used in the performance of the 
contract, and as against such assignees the surety 
has been granted a superior right not only with re- 
spect to retained percentages,’® but also earned and 


Some of the cases granting the 


estimates,‘® and sums in addition 


to the contract price, which have been appropriated 
to pay the contractor for extra costs;*° but a con- 


Ark. 643. 


Iowa.—Ottumwa Boiler Works v. 
M. J. O’Meara & Son, 218 N.W.-920, 
206 Iowa 577. 


Mich.—City of Detroit v. Fidelity 
& Deposit Co. of Maryland, 215 N.W. 
394, 240 Mich. 213. 


Minn.—Barrett Bros. Co. v. St. 
ra! County, 206 N.W, 49, 165 Minn. 


Miss.—Davis Co. v. D’Lo Guaranty 
Bank, 133 So. 219; Canton Exchange 
Bank v. Yazoo County, 109 So. 1, 144 
Miss. 579. j 


Mo,.,—Massachusetts Bonding & In- 
surance Co. v. Ripley County Bank, 


237 S.W. 182, 208 Mo.App. 560. 


Or.—Wasco County v. New England 
Equitable Ins. Co., 172 P. 126, 88 Or. 
aoe L.R.A.1918D 732, Ann.Cas.1918K 

v0. 

S.C.—Standard Oil Co. of New Jer- 
sey v.. Powell Paving & Contracting 
Co., 1388 §.H. 184, 544, 189 S.C. 411, 
140 S.C. 35. 

But see Los Angeles Rock & Gravel 
Co, v. Coast Const. Co., 197 P. 941, 185 
Cal. 586; Adamson y. Paonessa, 179 
P. 880, 180 Cal. 157; U. S. Fidelity 
& Guaranty Co. v. City of Los An-=- 
geles;’ 203 P2151, 55; Cal. App .209% 
Maryland Casualty Co. v. Citizens’ 
Nat. Bank of Caldwell, 18 OhioApp. 
193 (all holding that, if the materi- 
almen paid have no lien or specific 
claim on unpaid funds, then the sure- 
ty cannot, by subrogation, acquire a 
right to the funds whieh is superior 
to the rights of one to whom the con- 
tractor has made an assignment after 
the contract of suretyship was enter- 
ed into). i 

78. U.S.—Henningsen v. U. S. Fi- 
delity, etc., Co., 28 S.Ct. 389, 208 U.S. 
404, 52 C.C.A, 547 [aff 143 F. 810, 74 C. 
C.A. 484]; Prairie State National 
Bank y. United States, 17 S.Ct. 142, 
164 U.S. 227, 41 L.Ed. 412; New Am- 
sterdam Casualty Co. y. City of As- 
toria, 256 F. 560. 


Iowa.—Ottumwa Boiler Works v. 
M. J. O’Meara & Son, 218 N.W. 920, 
206 Iowa 577. 


Minn.—National Surety Co. y. Berg- 
gren, 148 N.W. 55, 126 Minn. 188. 


- N.Y.—Merchants’ Nat. Bank of 
Worcester v. Long, 184 N.Y.S. 34, 113 
Misc. 84. 


S.C.—Sumter Trust Co. v. Sumter 
County, 134 SiH? 209, 136 S.C... 15, 


79. Castro v. Malcolm, 226 P. 976, 
66 Cal.App. 635; Barrett Bros. Co. v. 
St. Louis County, 206 N.W. 49, 165 
Minn. 158; Merchants’ Nat. Bank of 
Worcester v. Long, 184 N.Y.S. 34, 113 
Mise. 84; First Nat. Bank v. O’Neil 
Engineering Co. [rev (Commn.App.) 
222 S.W. 1091 (rev (CivApp.) 176 S. 
W. 74))-. 

‘ 80. London & Lancashire Indem- 
nity Co. of America v. Endres, 290 F. 
9 
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siderable number of eases have gone farther and hold 
that the assignee’s claim is inferior, although the 
assignment has been made to secure the repayment 
of loans which have been given to finance the con- 
tractor in the performance of his work and which 
have been so used,*? although the fund involved is 
composed of periodical installments due and earned, 
but unpaid, at the time of abandonment,*? or esti- 
mates which have already been paid the assignee in 
ignorance of the existence of claims toward which 
There is, however, 


the funds should be appled.** 


81. U.S.—Riverview State Bank v. 
Wentz, 34 F.(2d) 419; Lacy v. Mary- 
Jand:-Casualty Co., 32 F.(2d). 48; 
Maryland Casualty Co. v. Dulaney 
Lumber Co., 23 F.(2d) 378 [cert den 
48 S.Ct. 560, 277 U.S. 598, 72 L.Ed. 
1007]; Maryland Casualty Co. v. City 
of Cincinnati, 291 F. 825; Hardaway 
& Prowell v. National Surety Co., 150 
F, 465, 80 C.C.A. 283 [aff 29 S.Ct. 202, 
211 U.S. 552, 58 L.Ed. 321]. See also 
Southern Surety Co. v. J. R. Holden 
Land & Lumber Co., 14 F.(2d) 411 
(holding the surety’s equity in retain- 
ed percentages superior to a claim 
of one who had loaned money to pay 
for labor and material but had appar- 
ently taken no assignment). 


Ark.—American Bank & Trust Co. 
v. Langston, 22 S.W.(2d) 381, 180 
Ark. 6438. 


Fla.—Union Indemnity Co. v. City 
ea tae Smyrna, 130 So. 453, 100 Fla. 


Ga.—Fulton Nat. Bank v. Fulton 
County, 87 S.E. 1028, 144 Ga. 691. 


Ind.—Southern Surety Co. v. Mer- 
chants’ & Farmers’ Bank of Avilla, 
(App.) 159 N.E. 3, 161 N.E. 842. 


Mass.—Labbe vy. Bernard, 82 N.E. 
688, 196 Mass. 551, 14 L.R.A.N.S. 457. 


Mich.—Fidelity & Casualty Co. of 
New York v. Livingston, 208 N.W. 
446, 234 Mich. 375; Board of County 
Road Com’rs of Calhoun County v. 
Southern Surety Co., 185 N.W. 755, 
216 Mich, 528. 


Mo.—Massachusetts Bonding & In- 
surance Co. vy. Ripley County Bank, 
237 S.W. 182, 208 Mo.App. 560. 


Ohio.—State v. Schlesinger, 151 N. 
EH. 177, 114 OhioSt. 323, 45 A.L.R. 371. 


Or.—Derby v. United States Fidel- 
iy MF Guaranty Co., 169 P. 500, 87 
iT. 7 


Tenn.—People’s Nat. Bank v. Corse, 
182 S.W. 917, 133 Tenn. .720 (recog- 
nizing rule). 


See Duncan v. Guillet, 161 P. 299, 
62 Colo. 220 (where the assignment 
was to secure a creditor who was to 
furnish to the contractor, on credit, 
materials and supplies to be used in 
carrying out the contract). 


[a] Surety paying labor and ma- 
terial claims entitled to retained per- 
centages against assignee loaning 
money to be used in contract.—Hard- 
away v. National Surety Co., 29 S.Ct. 
202, 211 U.S. 552, 53 L.Ed. 321; State 
Bank v. Wentz, 34 F.(2d) 419; Cen- 
tral State Bank of Corsicana, Tex., 
v. U. S. Fidelity & Guaranty Co., 9 F. 
(2d) 326 [cert den 46 S.Ct. 353, 270 
U.S. 656, 70 L.Ed. 784]; U. S. Fidel- 
ity & Guaranty Co. v. City of Bris- 
tow, 4 ¥.(2d) 810; Illinois Surety Co. 
v. City of Galion, 211 F. 161; Ameri- 
can Bank & Trust Co. v. Langston, 
22 S.W.(2d) 381, 180 Ark. 643; City 
of Detroit v. Fidelity & Deposit Co. 
of Maryland, 215 N.W. 394, 240 Mich. 
213; Davis Co. v. D’Lo Guaranty 


ry 
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Bank, (Miss.) 183 So. 219; Canton 
Exchange Bank vy. Yazoo County, 109 
So. 1, 144 Miss. 579; First National 
Bank v. Pesha, 157 N.W. 924, 99 Neb. 
785; Wasco County v. New England 
Equitable Ins. Co., 172 P. 126, 88 Or. 
465, L.R.A.1918D 732, Ann.Cas.1918E 
656; Adtna Casualty & Surety Co. v. 
eee County, 207 P. 237, 120 Wash. 
351. 


[b] ‘Reasons for rule.—(1) “We 
think in this case that Parker, the 
contractor herein, could not have re- 
quired the county to pay him the re- 
served percentage until he had dis- 
charged his obligation to the county 
and complied with his contract, which 
he failed to do in the payment of ma- 
terialmen and laborers, and which his 
surety carried out for him after his 
default. In this state of case the 
assignee, the bank, could not acquire 
any right higher or superior to the 
claim of the assignor, Parker, and 
neither of them could have enforced 
payment of this retained percentage 
until the contract had been complied 
with. The bank in the payment of its 
money was a mere volunteer in pay- 
ing material and labor claims, while 
the surety company at the inception 
of the contract, with the retained per- 
centages as a part of the contract to 
which it could look—as that part 
which could not be wasted or dissi- 
pated by the contractor—and so like- 
wise the bank in law was advised 
that the surety company was entitled 
to be equitably subrogated to the 
rights of the county and to the rights 
of the contractor, and, as we conceive 
this case, no amount became due to 
Parker unless and until his contract 
with the county had in all respects 
been fully complied with in all its 
details for which he and his surety 
were bound. . . . We think the 
guaranty company, having paid out 
more than the amount of the per- 
centage retained by Yazoo county in 
this case, is entitled, under the doc- 
trine of equitable subrogation applied 
to its bond contract at its inception, 
to collect this retained percentage 
fund in a contest with the bank which 
voluntarily paid out its money to la- 
borers and materialmen and claims 
by virtue of an assignment of the 
percentage fund retained, duly sery- 
ed on the county in ample time in 
manner and form required under our 
decisions, to complete an assignment 
of the funds. The court below so 
held.” Canton Exchange Bank v. 
Yazoo County, 109 So. 1, 7, 144 Miss. 
579. (2) “The.rule established by 
this court and approved by the over- 
whelming weight of authority, enti- 
tles the surety to assert the benefits 
of subrogation as against all moneys 
which the person named as obligee in 
the bond owes the contractor at the 
time the latter abandons performance 
of his contract; but the right of sub- 
rogation is particularly applicable to 
such funds as by the terms of the 
contract are reserved and retained un- 
til complete performance and accept- 
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authority for denying the surety complete subroga- 
tion and making an equitable adjustment by ordering 
a pro rata distribution of the fund where the as- 
signee’s loan has been used in the contract ;°* and 
apparently the surety’s rights are inferior if the 
loans are made with the surety’s knowledge and 
without objection on his part,®® or if, at the time the 
surety becomes bound, he has knowledge of a finane- 
ing arrangement which the contractor has already 
entered into with the assignee,®* and the assignee’s 
rights are clearly superior where the surety express- 


ance of the work. The reserved fund 
is as much for the indemnity of the 
surety as it is for the security of the 
owner for whom the work is to be 
performed, and an equity in such re- 
served fund is raised in behalf of the 
surety. : . The equity which 
the surety has in such funds as are 
retained, under the agreement with 
the contractor, has its inception at 
the time when the surety enters into 
the contract of suretyship, and hence 
the contractor can neither supplant 
this equity nor strip it of its prior- 
ity by borrowing money from some 
person not obliged to lend, and as-. 
signing the funds to secure the 
loan. . . . From the date of the 
contract of suretyship the bank was 
bound to know that the insurance 
company had an equity in the funds 
to be reserved; and when the bank 
loaned its money it did something 
that it was not obliged to do, and 
it must be deemed to have acted with 
a full knowledge of the right of the 
surety. The contractor and the bank 
could not create a lien in favor of the 
bank upon the reserved fund and 
make it paramount to a prior and then 
existing lien of the surety.’’ Wasco 
County v. New England Equitable 
Ins. €o., 172: Ps 126; 129,588 Or. 4653 
L.R.A.1918D 732, Ann.Cas.1918E 656. 


82.. Lacy v. 
Co., 32 F.(2d) 48. 


83. Fidelity & Casualty Co. of New 
York v. Livingston, 208 NW. 446, 234 
Mich. 875. Compare Fidelity & De- 
posit Co, of Maryland v. Union State 
Bank of Minneapolis, 21 F.(2d) 102 
(holding that, where checks given the 
surety for retained percentages are 
turned over to the contractor for the 
latter to deposit in his general ac- 
count against which checks are to be 
drawn for labor and material claims, 
and the bank in which the checks are 
deposited applies the deposit to a debt 
owing by the contractor totally unre- 
lated to the contract, the surety has 
no superior equity or claim against 
the bank). 


84 Fidelity & Deposit Co. of 
Maryland y. City of Stafford, 144 P. 
852, 98 Kan. 539. 


85. People v. Syracuse Third Nat. 
Bank, 54 N.E. 35, 159 N.Y. 382. 


86. Massachusetts Bonding & Ins. 
Co. v. Chouteau Trust Co., 264 F. 793. 
See Chouteau Trust Co. v. Massachu- 
setts Bonding & Insurance Co., 1 F. 
(2a) 136 (holding that, if tax bills 
issued to the contractor in payment 
under the contract are turned over to 
the assignee bank, which applies the 
Same toward its loans used in the 
contract but returns a balance re- 
maining, after notice by the surety, 
to the contractor who expends the 
same for claims for which the surety 
is not liable, the surety being com- 
pelled to pay claims, may hold the 
bank ‘liable for the fund thus re- 
turned). 


Maryland Casualty 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ly consents to the making of the loan to the contrac- 
tor, to aid him in the contract, and to the assignment, 
as security, of the sums to be paid under the con- 
tract.5* In some states a distinction is drawn be- 


tween retained percentages and monthly estimates 


or progress payments to be made to the contractor 
as the work progresses, the surety being subrogated 
as against an assignee with respect to the former 
funds,** but not with respect to the latter.8® In 
Minnesota, if in accordance with an agreement made 
in advance, the assignee makes loans which are used 
to pay for labor and material for which the surety 
would have been liable had they remained unpaid, 
the right of the surety to be subrogated to the place 
of the laborers and materialmen he pays is inferior 
to the claim of the assignee;®® but, where the money 
loaned is to be used as the contractor sees fit and is 
not all applied on the particular contract, the equity 
of the surety is superior,®! 


[§ 88] e. Sureties of Sureties and Indemnitors. 
A surety of a surety, who is compelled to pay the 
debt, will be subrogated to the ecreditor’s rights 
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against his immediate principal;®2 and he has the 
same equity to be subrogated to the creditor’s rights 
and remedies against the original debtor as the sure- 
ty for whom he became bound,®® but his rights in this 
respect are limited to those of the original surety, 
and, if the latter has been fully paid and indemni- 
fied by the principal,®* or the principal has a right 
of set-off arising out of the transaction which would 
fully defeat his right to reimbursement had he paid 
the debt,®® subrogation against the original princi- 
pal will be denied the surety of the surety. Like- 
wise, it has been held that the surety on the appeal 
bond of an indemnitor will not be subrogated to the 
creditor’s rights against the one whom the principal 
is bound to indemnify.°® 


[§ 89] 4. Indemnitors of Sureties. An indemni- 
tor of a surety compelled to satisfy the liability of 
the surety will be subrogated to all rights to which 
the surety would have been subrogated.°* 


[§ 90] F. Persons Acting in Representative, Fi- 


duciary, or Official Capacity*—1. In General. One 


ee en a OE ee Ea ee eee SON PRONE 


87. First Nat. Bank v. U. S. Fidel- 
ity & Guaranty Co., 271 P. 57, 127 Or. 
47. 


88. First National Bank v. Monroe 
County, 95 So. 726, 131 Miss. 828; 
48tna Casualty & Surety Co. v. Skagit 
County, 207 P. 237, 120 Wash. 351 
foverr Puget Sound State Bank v. 
Galucci, 144 BP. 698, 82 Wash. 446, 
Ann.Cas.1916A 767]; Maryland Cas- 
ualty Co. v. Washington Nat. Bank, 
159 P. 689, 92 Wash. 497. 


89. Southern Surety Co. v. Green- 
ville Bank & Trust Co., 122 So. 529, 
154 Miss. 412; Fidelity & Deposit Co. 
of Maryland v.. City of Auburn, 272 
P. 34, 150 Wash. 114; Dowling v. City 
of Seattle, 61 P, 709, 22 Wash. 529. 


[a] Reason for rule.—‘‘The bond- 
ing company in this case issued its 
indemnity agreement, having full 
Knowledge of the right of the contrac- 
tor to collect the estimates and 
knowledge that by the collection of 
these estimates contractors are gen- 
erally able to finance their contracts. 
The bank also had full knowledge of 
this provision of the contract, and, 
after diligent inquiry as to their be- 
ing prior assignments, advanced mon- 
ey to finance the contract, and this 
money was actually expended in do- 
ing the work under the contract, and 
this at a time when the contractor 
had an absolute right to collect the 
estimates and, except for his subse- 
quent default had an absolute right 
to assign the same. . . . The as- 
signment to the bank was, under the 
holdings of this court, entitled to pri- 
ority.” Fidelity & Deposit Co. of 
Maryland v. City of Auburn, 272 P. 
34, 150 Wash. 114. 


90. Standard Oil Co. v. Remer, 209 
N.W. 315, 167 Minn. 352; Dist Bar- 
rett Bros. Co. v. St. Louis County, 206 
N.W. 49, 165 Minn. 158; Ganley v. 


‘City of Pipestone, 191 N.W. 738, 154 


Minn. 193; New Amsterdam Casual- 
ty Co. v. Wurtz, 177 N.W. 664, 145 
Minn. 438. 


[a] Reason for rule.—‘“The money 
advanced by the bank discharged the 
obligation of the contractor and his 
surety to the extent that it sufficed 
to pay the claims of laborers and 
materialmen. There is authority to 
the effect that the bank would have 
become subrogated to the rights of 
such claimants in the fund retained 


by the school ‘district if it had taken 
an assignment of the claims paid 
with the money it advanced. It must 
be conceded that the rights of such 
claimants in the fund were superior 
to plaintiff’s (the surety) rights. Al- 
though the bank took no assignments 
of the claims paid, its failure to do 
so does not alter the fact that in ad- 
vancing its money to the contractor 
for the purpose stated it relieved 
plaintiff from its obligation to pay 
them. If plaintiff may now compel 
the bank to refund, it will be the 
gainer and the bank the loser in a 
double sense. . . . A mere state- 
ment of the result that would follow 
if plaintiff's contention were sustain- 
ed demonstrates its want of equity.” 
New Amsterdam Casualty Co. v. 
bee he 177 N.W. 664, 665, 145 Minn. 
438. 


91. Hartford Accident & Indemni- 
ty Co. v. Federal Const. Co., 209 N.W. 
911, 168 Minn. 202. 


92. In re Adair Realty & Trust 
Co., 35 F.(2d) 531. See Licenses In- 
surance Corporation vy. Denton, [1904] 
2 Ch. 178 (holding that one who guar- 
antees a debt against default of both 
principal and prior surety will be 
subrogated to the creditor’s rights 
against the surety without any right 
on the part of the latter to require 
contribution). 


93. U.S.—Reid v. Pauly, 
652, 58 C.C.A, 152: 


N.J.—Hackensack Brick Co. v. Bor- 
ough of Bogota, 97 A. 725, 86 N.J.Eq. 
143. 


N.Y.—Elwood v. Deifendorf, 5 Barb. 
398. 

Pa.—Rittenhouse ‘v. 
Watts&S. 190. 


Va.—Leake v. Ferguson, 
(43 Va.) 419. 


Vt.—McDaniels v. 
Mfg. Co., 22 Vt. 274. 


[a] Surety or note given by sure- 
ty to pay debt.—Where a surety exe- 
cutes his note with surety in payment 
of the debt and the latter is com- 
pelled to pay the note, the surety of 
the surety will be subrogated to such 
rights as the surety would have been 
subrogated to against the principal. 
McDaniels v. Flower Brook Mfg. Co., 
2a. Vita 254: 


Surety’s subrogation to rights of 
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Levering, 6 
2 Gratt. 


Flower Brook 


*By FRANK L. MORGINSON (§§ 90-121). 


principal generally see supra § 81. 


94. New York State Bank v. 
Fletcher, 5 Wend. (N.Y.) 85 [foll Bell 
v. Greenwood, 242 N.Y.S. 149, 229 App. 
Div. 550]. 


95. Ursini v. Piazza, 127 A. 350, 
101 \Conn. -736;5 Putnam vs Tash; 12 
Gray (Mass.) 121. \ 


[a] Attachment surety of indorser 
defeated by maker’s set-off.—A surety 
on an attachment bond given to re- 
lease an attachment on property of an 
indorser in an action against the in- 
dorser and the maker on a note will, 
on being compelled to pay a judgment 
against the indorser and the maker, 
be subrogated to such rights as the 
indorser has against the maker to 
compel reimbursement but, if the con- 
sideration for the note has failed so 
that the maker has a set-off which 
will defeat the indorser’s right of .re- 
imbursement, the attaehment surety 
can acquire no greater right by way 
of subrogation, and his claim will be 
defeated by the set-off. Ursini v. 
Piazza, 127 A. 350, 101 Conn. 736. 


96. Bell v. Greenwood, 242 N.Y.S. 
149, 229 App.Div. 550. 


[a]. Illustration.—W here judg- 
ment is rendered against defendant 
in an action which is completely de- 
fended and controlled on his behalf 
by an insurance company which has 
agreed to indemnify him against such 
liability, and the insurance company 
takes an appeal giving an appeal bond 
to stay execution on the judgment, 
the surety on the appeal bond who 
has become such at the request of 
insurer only cannot, after being com- 
pelled to pay the judgment and after 
insurer has become insolvent, be sub- 
rogated to the rights of the judgment 
plaintiff against the judgment credi- 
tor where the execution of the sure- 
ty’s bond was the thing which pre- 
vented insurer’s liability to the debt- 
or from being realized on until after 
insurer became insolvent. Bell v. 
Greenwood, 242 N.Y.S. 149, 229 App. 
Div. 550. 


97. Reid v. Pauly, 121 F. 652, 58 
C.C.A. 152; Hackensack Brick Co. v. 
Borough of Bogota, 97 A. 725, 86 N. 
J.Eq. 143; Longview School Dist. No. 
112 of Cowlitz County v. Stubbs Elec- 
tric Co., 295 P. 186, 160 Wash. 465; 
Stubbs Electric Co. v. Longview 
School Dist. No. 112 of Cowlitz Coun- 
ty, 279 P. 86, 153 Wash. 33. 
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who, acting in a representative or fiduciary capacity, 
ineurs and satisfies obligations to the benefit of his 
principal, is subrogated to the rights ef the princi- 
pal against others primarily liable,®* and to the 
rights of the creditor against the principal.®® 


[§ 91] 2. Agent.1. An agent who is compelled by 
his. mistake or mismanagement of his principal’s 
affairs to pay his principal for a debt or default 
primarily due by a third person is subrogated to 
the rights of the principal against that person,” 
unless the agent was not merely negligent but his 
conduct was such that he is not entitled to the con- 
sideration of a court of equity,’ or the agent’s use 
of his own funds for the protection of his principal 
A general agent, on being com- 


was voluntary.* 


98. In re Stinger’s Estate, 201 P. 
693, 701, 61 Mont. 173 [cit Cyc]. 


99. Bush v. Wadsworth, 27 N.W. 
532, 60 Mich. 255; Smith v. Alexander, 
4 Sneed (Tenn.) 482. 


[a] hus a president of a corpo- 
ration who, to preserve the property 
for the parties he represents, pays the 
interest due on a mortgage of such 
property out of his individual fund, 
is entitled to be subrogated to their 
rights. Bush v. Wadsworth, 27 N.W. 
532, 60 Mich. 255. 


1. General liability of third person 
to agent see Agency §§ 504-512. 


Subrogation of general agent pay- 
ing seamen in usual course of agency 
see infra § 118. 

Subrogation of persons in repre- 
sentative, fiduciary, or official capac- 
ity generally see supra § 90. 


2. U.S.—Brinckerhoff v. Holland 
Trusta@o,, Looh Be £91. 
Ark.—Murrell vy. Henry, 66 S.W. 


647, 70 Ark. 161. 


Iowa.—Freeburg v. Eksell, 99 N.W. 
118, 123 Iowa 464; Kempker v. Robl- 
yer, 29 Iowa 274. ’ 


Kan.—Boston Safe Deposit, etc., Co. 
v. Thomas, 53 P. 472, 59 Kan. 470. 


La.—Fitzpatrick v. Letten, 49 So. 
494, 123 La. 748, 17 Ann.Cas. 197. 


Minn.—Nichols v. Wadsworth, 42 
N.W. 541, 40 Minn. 547. 


N.Y.—Wern v. Brooklyn Union Coal 
Co., 188 N.Y.S. 1094, 79 Misc. 35. 


Or.—Harrison vy. Birrell, 115 P. 141, 
58 Or. 410. 


Tex.—Galles and Bowie v. Alarcon, 
(Civ.App.) 145 S.W. 634. See Norvell- 
Shapleigh Hardware Co. v. Lumpkin, 
(Civ.App.) 150 S.W. 1194 (payment of 
a debt of principal entitles agent to 
hold note paid). 


fa] Thus (1) where an agent by 
mistake satisfies for his principal a 
mortgage for a less sum than is ac- 
tually due, and thereafter repays to 
his principal the difference, he may 
sue the debtor to reimburse himself. 
Kempker v. Roblyer, 29 Iowa 274. (2) 
A secretary of a building association, 
under bond to hold the association 
harmless as to mistakes in payment 
of money, having paid to third per- 
sons more than was due them and 
having refunded such excess pay- 
ment, has a right of subrogation 
against such third persons. Murrell 
v. Henry, 66 S.W. 647, 70 Ark. 161, 
(3) Where plaintiff has induced an- 
other to loan money, secured by mort- 
gage, to defendant, and the principal 
has elected to hold plaintiff liable 
for such loan, plaintiff is entitled to 
be subrogated to all liens held by the 
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the latter.® 


accordance with 


principal. Freeburg v. Eksell, 99 N. 
W. 118, 123 Iowa 464. (4) Where an 
agent for collection pays his principal 
in other moneys in discharge of mon- 
eys of the principal stolen from the 
agent, he is thereby subrogated to 
all rights of ownership which the 
principal had in the money stolen. 
Fitzpatrick v. Letten, 49 So, 494, 1238 
La. 748, 17 Ann.Cas. 197. 


[b] Insurance agent.—(1) When 
insurer leoks to its agent for the 
premiums, the agent is the owner of 
the debt arising by reason of extend- 
ing credit for the premiums (Harrison 
v. Birrell, 115 P. 141, 58 Or. 410) (2) 
and, having advanced the premiums, 
is entitled to be subrogated to the 
right of insurer to recover the premi- 
um (Boston Safe Deposit, ete., Co. v. 
Thomas, 53 P. 472, 59 Kan. 470; Har- 
rison v. Birrell, supra; Galles & 
Bowie v.. Alarcon, (Tex.Civ.App.) 145 
S.W. 634). (3) He may maintain 
an action, in his own name, against 
the holders of notes secured by a 
trust deed, to recover the amount of 
premiums advanced by him which in- 
sured failed to pay, and for which, 
by the terms of the policy, the benefi- 
ciary thereupon became liable. Bos- 
ton Safe Deposit, etc., Co. v. Thomas, 
53 P. 472; 59 Kan. 470. : 


3. Brinckerhoff v. Holland Trust 
COs oon ee LOT, 


4 Bennett v. Chandler, 64 
1052, 199 Ill. 97. 


Volunteer’s right to subrogation 
generally see supra § 27. 


5. Hough v. Attna L. Ins. Co., 57 
Ill. 318, 11 Am.-R. 18. 


6. Generally see Executors and 
Administrators 23 C.J. p 984. 


Right of: 


Reimbursement of executor or admin- 
istrator advancing own funds to 
pay debts of estate see Executors 
and Administrators §§ 1205-1209. 

Subrogation of: 

Executor or administrator: 


Advancing own funds for benefit 
of legatees or distributees see 
rite and Administrators 


Discharging encumbrances’ see 
infra text and notes 26-31, 
Person lending or advancing money 
to executor or administrator see 
CmMAR IE! and Administrators § 


N.E. 


Persons acting in representative, 
fiduciary, or official capacity gen- 
erally see supra § 90. , 


7 See supra § 27. 


8. Slaton _v. Alcorn, 51 Miss. 72; 
Shinn v. Budd, 14 N.J.Eq. 234; In re 
Rider’s HWstate, 124 N.Y.S. 1001, 68 


[§ 92] 3. Executor or Administrator.® 


[§§ 90-92 


pelled to pay a debt which should be, satisfied by a 
subagent, is subrogated to the creditor’s right against 


While, in 
the general rule,’ an administrator 


who, having no interest to protect, and being without. 
legal or moral obligation, pays the debt of deceased 
is not entitled to subrogation without an agreement 
to that effect or an assignment of the debt,* as a 
general rule, unless there is fraud or want of good 
faith on the part of the executor or administrator,° 
an executor or administrator who with his own funds 
pays debts or charges on the estate is entitled to be 
subrogated toxthe rights of those paid for the col- 
lecticn of the amounts so paid,?° and he may apply 


Misc, 270, 7 MillsSurr. 545; Blank’s 


Appeal, 3 Grant (Pa.) 192. 


[a] hus (1) an administrator 
who, selling real estate which is en- 
cumbered by a mortgage, woluntarily 
discharges the mortgage out of his 
own funds without requiring a new 
mortgage or other security for his 
own protection, has no right of subro- 
gation (Shinn v. Budd, 14 N.J.Eq. 
23%), (2) even though the mortgage 
has not been satisfied of record 
(Shinn v. Budd, supra). 


9. In re Tietje, 263 F. 917; Evans 
v. Halleck, 83 Mo. 376; Denton v. 
Lyson;. 24 S.H..116,-118 N.Co542;" In 
re Greiner, 2 Watts (Pa.) 414. 


[a] Continuance of business of in- 
solvent at loss.—(1) Administratrix 
of insolvent decedent, who continued 
his business at a loss, was not en- 
titled to be subrogated to the rights 
of creditors of decedent’s estate for 
an amount equal to the extent she 
used her own funds to pay such credi- 
tors (In re Tietje, 263 F. 917), (2) 
such continuance of business consti- 
tuting a serious breach of trust (see 
Executors and Administrators § 474). 


[b] Irregular payment of credi- 
tors.—(1) An executor who advances 
money of his own to pay simple con- 
tract debts when there are specialties 
has no claim to preference on a defi- 
ciency of assets. In re Greiner, 2 
Watts (Pa.) 414. (2) An administra- 
tor who voluntarily paid from funds 
not applicable thereto a debt secured 
by trust deed under the mistake that 
there were sufficient personal assets 
to reimburse him is not entitled to 


subrogation. Evans v. Halleck, 83 
Mo. 376. 

10. Ala.—Harwood v. Harper, 54 
Ala. 659. 


Ind.—Weaver v. Gray, 76 N.E. 795, 
37 Ind.App. 35. 


Ky.—Taylor v. Taylor, 8 B.Mon, 
419, 48 Am.D, 400; Smith v. Haskins, 
7 J.J.Marsh. 502. 


Md.—Tuck vy. Calvert, 38 Md. 209. 


Mass.—Stetson v. Moulton, 5 N.E. 
809, 140 Mass, 597, See Lee v. But- 
ler, 46 N.E. 52, 167 Mass. 426, 57 Am. 
S.R. 466 (where by dictum it was 
said that an administrator who pays 
a debt guaranteed by his intestate be- 
comes subrogated to the rights of the 
creditor in the collateral security). 


aoe ee v. Bridges, 73 Mo. 


N.J.—Suydam v, Voorhees, 43 A. 4, 
58 N.J.Eq. 157, 


N.Y.—Lilianthal v. Lesser, 92° N.Y. 
S. 619, 102 App.Div. 500 [aff 77 N.B. 
1190, “185 ) NvY. {5577') Matter 6f 
O’Brien, 56 N.Y.S. 925, 89 App.Div. 
321; Ball v. Miller, 17 How.Pr,. 300. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


fae a © : 


-§ 92). 


assets in his possession to his reimbursement.1! 
he is entitled to have decedent’s land sold, and to 
be repaid out of the proceeds of the sale,2 if there 
is no fraud or want of good faith.1* Moreover, in 
so far as an administrator has paid a debt of the 
estate with assets he must refund, he will be subro- 
gated to the rights of the creditor paid,!* and may 
resort to any remedy such creditor would have 


against the unadministered assets 


Where an administrator pays debts in full, with 
entire confidence that the assets are sufficient for 
all purposes, and the estate subsequently is found 
to be insolvent, he will be entitled to subrogation 
as to other claims against the estate in favor of the 
same creditors, to the extent of overpayment on the 
first claim,1® even after audit,!7 and an administra- 
tor who pays debts not of the preferred class before 
he has had time to ascertain the condition of the 
estate may be subrogated to the shares of the cred- 


N.C.—Denton vy. Tyson, 24 S.E. 116, 
118 N.C. 542; Turner vy. Shuffler, 13 
S.E. 2438, 108 N.C. 642; Lambert v. 
Hobson, 56 N.C. 424. 


N.D.—Dakota Trust Co. -v. Head- 
land, 224 N.W. 220, 57 N.D. 810. 


Ohio.—Stayner v. Bower, 42 Ohio 
St. 314, 


Pa.—Breckenridge’s Appeal, 17 A. 
874, 127 Pa. 81; Robb’s Appeal, 41 
Pa. 45; Wallace’s Appeal, 5 Pa. 103; 
In re Wilkins, 9 Watts 132. See Wil- 
liamson’s Appeal, 94 Pa. 231; In re 
Greiner, 2 Watts 414 (both dictum). 


Se ee eraa at v. Waggoner, 5 Hayw. 


Mie Ee Se v. White, 18 Tex. 


Va.—Gaw v. Huffman, 12 Gratt. (53 
Va.) 628. 


W.Va.—Yokum v. Yokum, 157 S.E. 
579; Farle v. Coberly, 64 S.B. 628, 65 
W.Va. 163, 17 Ann.Cas. 479, 


[a] Administrator induced by 
fraud to credit alleged assigned al- 
jowance on the purchase price of land 
sold by the estate, and subsequently 
compelled individually to pay the al- 
lowance to the real owner, is sub- 
rogated to the right to enforce the 
vendor’s lien against one who re- 
ceived a voluntary conveyance from 
the purchaser. Thomas v. Bridges, 73 
Mo. 530 


[b] Charge against executor of 
amount of note due the estate, which 
he failed to collect, entitles him to en- 
force the note. Harwood v. Harper, 
54 Ala. 659. 


[c] Extent.—An administrator 
who pays claims or funeral expenses, 
and subsequently obtains a judgment 
on such claims against the surviving 
husband of his intestate, thereby ac- 
quires no greater right than the orig- 
inal creditors to reach exempt prop- 
erty - belonging _to_ the husband. 
Weaver v. Gray, 76 N.E. 795, 37 Ind. 
App. 35. 


[ad] Tllustrations.—(1) An admin- 
istrator who pays a judgment, against 
him as such, for which the estate is 
liable, may, if the personal assets 
are insufficient to reimburse him, be 
subrogated to the right of creditors 
to subject real estate in the hands of 
heirs to payment of the debt. Tay- 
lor v. Taylor, 8 B.Mon. (Ky.) 419, 48 
Am.D. 400. (2) Completion of pur- 
chase of, or payment of lien on, trust 
estate by the administrator entitles 
him to stand in the place of the credi- 
tor, whose claim he has paid. Robb’s 
Appeal, 41 Pa. 45 
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So 


fact insolvent.18 


or.?? 


of the estate.15 


fe] Foreign administrator with 
will annexed, who paid a transfer tax 
to his state, becomes subrogated to 
such rights as that state had to pur- 
sue proceeds of property on which the 
tax was levied into the state of the 
estate and to collect the tax there- 
from. Goodrich v. Rochester Trust & 
Safe Deposit Co., 160 N.Y.S. 454, 173 
App.Div. 577. ) 


[f] If administrator pendente lite 
has paid debts of the estate and costs 
of litigation exceeding the amount of 
the personal estate, he is entitled to 
be subrogated to the rights of the 
creditors against the lands of the es- 
tate. Woolley v. Pemberton, 5 A. 139, 
41 N.J.Eq. 394. 


[g] Not intermeddler.—Payments 


|made through a mistake as to assets 


of the estate do not constitute the 
administrator an intermeddler. Tur- 
ner v. Shuffler, 13 S.E. 243, 108 N.C. 
642. 


[h] Payment prior to appointment 
or removal.—(1) Widow of the maker 
of a note who, before her appoint- 
ment as administratrix, pays the note, 
which is thereupon delivered to her 
by the holder, will be subrogated to 
the rights of the holder. Matter of 
Plopper, 37 N.Y.S. 33, 15 Misc. 202, 
GibbSurr. 489. (2) Where, prior to 
his removal, an administrator pays 
debts of the intestate out of his own 
funds in expectation of sufficient as- 
sets but is removed before assets are 
available, he should be substituted for 
the creditor. Smith v. Hoskins, 7 J.J. 
Marsh. (Ky.) 502. 


[i] Redemption of homestead.— 
Administrator advancing money to 
redeem homestead from sale on fore- 
closure was subrogated to the rights 
of the holder of the certificate of sale. 
Dakota Trust Co. v. Headland, 224 N. 
W. 220, 57 N.D. 810. 


[i] Successive administrator, hav- 
ing paid judgment as to money ad- 
vanced by prior administrator, is 
within text rule. Stetson v. Moulton, 
5 N.E. 809, 140 Mass. 597. 


11. Milam v. Ragland, 19 Ala. 85; 
Livingston vy. Newkirk, 3 Johns.Ch, 
(N.Y.) 312. 

[a] Bhus, where an _ executor, 


signing a note with testator for bene- 
fit of a third person on the express 
agreement of the testator not to hold 
him liable thereon, has paid such 
note, he may retain the amount of 
payment out of the assets of the es- 


tate. Milam v. Ragland, 19 Ala. 85. 
12. N.J.—Woolley v. Pemberton, 5 
AP 139). 41 Ned. Eig. 394. 


Discharge of encumbrance.?¢é 
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| itors whose claims he has paid, the estate being in 


Likewise, where the administrator 


pays a debt due the estate, he is entitled to be sub- 
rogated to the rights of the estate against the debt- 
Where an executor is secondarily liable for 
losses by a life tenant, he has a right of subrogation 
against such life tenant,?® and this right is not 
affected by the fact that the deceased l#e tenant 
devised real estate to the remaindermen constitut- 
ing the creditors,” nor by the rule?? that the lega- 
tee or distributee may not be compelled to refund 
a payment made under a mistake of law.?3 
executor, sued on his bond for the default of his 
coexecutor, is entitled to subrogation,?* and an exec- 
utor, liable on joint bond for the default of his co- 
executor, is entitled to be subrogated to whatever 
compensation the coexecutor is entitled to.25 


A ¢o- 


The general rule 


Pb matin v. Miller, 17 How.Pr. 


N.C.—Denton v. Tyson, 24 S.E. 116, 
118 N.C. 542. 


pan nee nee v. Waggoner, 5 Hayw. | 


Va.—Gaw v. Huffman, 12 Gratt. (53 
Va.) 628; Kinney vy. Harvey, 2 Leigh 
(29 Va.) 70, 21 Am.D. 597. 


13. Denton v. Tyson, 24 S.E. 116, 
118 N.C, 542. 


14. Flowers vy. Reece, 123 S.W. 772, 
92 Ark. 611; Crowley v. Mellon, 11 S. 
W. 876, 52 Ark. 1; Franzell’s Ex’r v. 
Franzell, 154 S.W. 912, 153 Ky. 171; 
Oster’s Ex’r v, Ohlman, 219 S.W. 187, 
187 Ky. 341. 


15. Flowers v. Reece, 123 S.W. 773, 
92 Ark. 611; Crowley v. Mellon, il 
S.W. 876, 52 Ark. 1. 


16. Weil’s Estate, 
339. 


17. Weil’s Estate, supra. 


18. Hullett v. Hood, 19 So. 419, 109 
Ala. 345; Pryor v. Davis, 19 So. 440,. 
109 Ala. 117; McNeill v. McNeill, 76 
Am.D. 320, 36 Ala. 109; Pierce v. Al- 
ken, 12) Ral. -510; 


19. Parker v. Smith, (Tex.) 11 S. 
W. 909. See Ward v. Sturdivant, 132 
S.W. 204, 96 Ark. 434 (if a representa- 
tive of an estate pays to the estate 
an indebtedness due it, he thereby be- 
comes the equitable owner of such 
asset). 


[a] Thus an administrator, by or- 
der of court selling realty of the es- 
tate, himself advancing to the estate 
in final settlement of his accounts, is 
entitled to be subrogated to the rights 
of the estate against the purchaser. 
Parker v. Smith, (Tex.) 11 S.W. 909. 


20. Carroll v. Bowling, 133 A. 851, 
151 Md. 59. 


21. Carroll v. Bowling, supra. 


22. See Executors and Administra- 
tors § 1343. 


1 Kulp (Pa.) 


23. Carroll v. Bowling, supra. 
24. Smith v. Smith, 11 S.C.Hq. 112. 
25. Albro v. Robinson, 19 S.W. 587, 


93 Ky. 195, 14 Ky.L. 124. 


[a] Right is not defeated by rea- 
son of a statement by the coexecutor, 
after he is insolvent, that he does not 
intend to assert his claim for com- 
pengation. Albro v. Robinson, 19 S. 
W. 587, 938 Ky. 195, 14 Ky.L. 124. 


26. Subrogation of persons gener- 
ally discharging encumbrances see 
infra §§ 97-112. 
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that a person who, in order to protect his own inter- 
ests or rights in property, is compelled to pay an 
existing obligation against the same is entitled to 
be subrogated to the rights of the creditor whose 
debt he paid and to the lien of the encumbrance dis- 
charged2? applies to such a payment by an exec- 
utor or administrator out of personal funds.?® So 
where administrators discharge a deed of trust on 
land belonging to the estate, they are entitled to 
subrogation.2® The rule which prevents subrogation 
where one of several principals pays a joint judg- 
ment, or more than his share,?° does not apply where 
executors of two deceased tenants in common, havy- 
ing sold the property, discharge joint encumbrances 
thereon.*+ 


[§ 93] 4. Guardian. The general rule that one 
who, acting in a representative or fiduciary capacity, 
incurs and satisfies obligations to the benefit of his 
principal is subrogated to the rights of the principal 
against others primarily liable** applies in the case 
of a guardian.*4 Thus, where he pays a creditor of 
his ward, he will be subrogated to the rights of the 
creditor as against the estate. A guardian who 
extends time to his ward’s debtor until he becomes 
insolvent, relying on his promise to pay, and settles 
the debt in his accounts, can recover it as a debt 
due to himself;?* and, similarly, a guardian com- 
pelled by suit to pay his ward a sum of money on 
the account of his neglect to sue a former guardian, 


27. See infra § 97. 


28. Salinger v. Black, 60 S.W. 229, 
68 Ark. 449; Jefferson v. Edrington, 
14 S.W. 99, 903, 53 Ark. 545; Pinneo 
v. Goodspeed, 22 Ill.App. 50 [aff 12 


trust. 
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the mortgage as 
claiming under a subsequent deed of 
Jefferson v. Edrington, 14 S. 
W..99, 903, 538 Ark. 545. 


against creditors 


[§§ 92-93 


by whom the sum was due the ward and unaccount- 
ed for, is subrogated to the rights of the ward, and. 
may recover the amount from the former guardian®* 
or from the sureties on his bond. Where a guard- 
ian pays to his ward the amount secured to the ward 
by a recognizance given by another, he is entitled 
to be subrogated on the security.®® So a guardian, 
having loaned money belonging to the ward on a 
note and mortgage running to the guardian as such 
and having paid the loan in accounting for his 
guardianship, is entitled to the note and mortgage,*° 
and, where he has loaned the ward’s money without 
an order of the court and has paid it back from his 
own funds, he is subrogated to the rights of the 
ward.41 But, where the guardian has wrongfully 
invested funds belonging to his ward and has been 
compelled to account for such funds, he cannot be 
subrogated to the benefits of the investment.*? A 
guardian who advances the balance found on settle- 
ment of his account is entitled to subrogation to the 
remedies of his late ward as against his agent who 
had wrongfully retained possession of the assets rep- 
resented by the decree.*® An unauthorized purchase 
of land for wards, made by a guardian out of his 
own funds, entitles him to subrogation to the rights 
of the wards.*4 But a guardian who has for a val- 
uable consideration promised to pay to the ward 
the amount of the ward’s interest in land is not, 
on payment thereof, subrogated to the interest of 
the ward in the land.*® 


by the guardian (Breneman’s Appeal, 
supra). 


37. Smith v. 


Alexander, 4 Sneed 
(Tenn.) 482. 


N.E. 196, 120 Ill, 524}; Ducker v. 
Stubblefield, 9 B.Mon. (Ky.) 577. 


[a] Against widow’s dower.—(1) 
Administrators, having redeemed 
decedent’s lands from mortgage, are 
subrogated to the right of the mort- 
gagees to collect so much of the mort-~ 
gage debt as is equal to the widow’s 
share of the amount paid to redeem 
(Salinger v. Black, 60 S.W. 229, 68 
Ark. 449), (2) by causing the interest 
assigned to her as dower to be sold 
for the purpose of foreclosing the 
mortgage to that extent, without an 
assignment or act of transfer of the 
mortgages (Salinger v. Black, supra), 
(3) since they hold such right for the 
benefit of the creditors, as quasi as- 
signees for the purpose of contribu- 
tion (Salinger v. Black, supra). 


[b] Condition precedent.—(1) 
Where a widow, who was also execu- 
trix of her husband’s estate, paid off 
one mortgage on his lands out of her 
individual means, and another out of 
the funds of the estate, but on her 
final accounting as executrix she was 
credited with having paid both out of 
her individual means, she must do 
equity (Jefferson v. Edrington, 14 S. 
W. 99, 908, 58 Ark. 545), (2) and must 
reeease all claims against the estate 
based on the showing in her final ac- 
count as to the payment of the two 
mortgages (Jefferson v. Edrington, 
supra). 


{c] Not volunteer.—Where execu- 
trix, widow of testator, had joined 
with her husband in the mortgage and 
had released her right of dower in 
favor of the mortgagee but such dow- 
er in the realty had not been assigned, 
She is not a volunteer in so far as her 
right to be subrogated to the lien of 


_[d] Proof of specific intent at 
time of payment to keep the mortgage 
alive is not required. Jefferson v. 
Pee 14-S-W. 99; 903, 53 Ark, 


[e] Where land is charged by will 
with the payment of debts, and the 
executrix advances the money and 
pays the debts, she should be substi- 
tuted to the rights of the creditors 
whose demands she had paid, and au- 
thorized to sell for her own benefit. 
ea v. Stubblefield, 9 B.Mon. (Ky.) 


29. Galbraith vy. Howard WwW. 
803, 11 Tex.Civ.App. 230.” vate 


30. See supra § 40. 


81. Strough’s Estate, 2 Ch 
(Puy hee est.Co. 


32. Generally see Guardia a 
Ward, 28 C.J. p 1047, nese 


Advancements in case of person in-, 
competent to contract see infra § 121. 


833. See supra § 90. 


34. In re Stinger’s Estate, 201 P. 
698, 701, 61 Mont. 173 [cit Cyc]. : 


35. Ballio v. Wilson, 8 Mart.N.S. 
(La.) 344; Buskirk v. Sanders, 73 S. 
H. 937, 70 W.Va. 363. 


86. Breneman’s Appeal, 15 A. 65 
121 Pa, 641. Dear et has 


[a] Voluntary payment by guard- 
jan (1) does not affect the right to 
subrogation (Breneman'’s Appeal, 15 
A. 650, 121 Pa. 641), (2) since the pay- 
ment was of a debt owed by the 
guardian and only affected the debt of 
the third person by taking it out of 
the trust under which it was held 


38. Smith v. Alexander, supra. 
89. Kelchner v. Forney, 29 Pa. 47. 


40. Wright v. Robinson, 10 So. 319, 
94 Ala, 479. 


41. In re Stinger’s Estate, 201 P. 


693, 61 Mont. 173. 


[a] Theory.—“Upon making pay-- 
ment to his [guardian’s] wards of 
cash in lieu of the notes representing 
money of his wards which he had 
loaned, he was entitled to an assign- 
ment to him of the notes, but the as- 
signment was not made. The law, 
by the rule of subrogation, supplies 
the defect, and, in principle, says 
that, even though a formal assign- 
ment was not made, yet, as in equity 
and good conscience the law will not 
permit one party to be benefited by 
a double exaction, so will it not re- 
quire the other party to suffer the 
penalty of double exaction.” In re 
Stinger’s Estate, 201 P. 693, 700, 61 
Mont. 173. 


42. Rowley v. Towsley, 19 .W. 
20, 53 Mich. 329. - oan! 


43. In re Calhoun, 27 Pittsb. 
J.N.S. (Pa.) 414. Sb aae 


44. Smith v. Moore, 95 S.B. 
109 S.C, 196. , Soa 


45. Steinreide y. 
626, 16 Ky.L. 687. 


[a] Reason for rule.—Since the 
guardian has been paid to discharge 
the debt due his ward, to permit him 
to enforce an equity in the same mat- 
ter would be to pay him twice. Stein- 
pene v. Tegge, 29 SW. 626, 16 Ky.D. 


Tegge, 29 S.wW. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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“§§ 93-94] 


Discharge of encumbrance.*® Where a guardian 
pays a purchase-money lien, for which the land of 
the ward is lable, out of his own money‘? or from 
money borrowed for such purpose, for which he is 
hhable,*® he is entitled to subrogation to the rights 
of the creditor paid. Further, a guardian who, out 
of her own funds, pays a note of the ward which is 
secured by a chattel mortgage in order to prevent 
a loss of the property is subrogated to the rights of 
the chattel mortgagee.*® 


[§ 94] 5. Sheriff or Other Public Officer.°° Where 
a sheriff, without liability to do so and without the 
consent of the debtor, satisfies an execution on which 
a return “no property found’ has been returned, 
he has no right of subrogation;®! but, where he has 
satisfied the execution because of a liability to do 
so, he will be subrogated to the creditor’s rights.*? 
So a sheriff? or constable®* who has been made 
liable for the failure of the obligors in a forthcoming 
bond to produce the property is subrogated to the 
ereditor’s rights on such bond, and, where the sher- 
iff, by reason of the insolvency of the receiptors of 
attached property, has been compelled to discharge 
an attachment debt, he is entitled to be subrogated 
to the rights of the creditor against the debtor.>5 
In one jurisdiction, by reason of express statutory 
enactment, where a sheriff fails to retain any exe- 
cution directed to him and, judgment being had 
against him, pays the amount of the execution, with 
interest and costs, such judgment and execution vest 
in him.®* A sheriff who has satisfied a judgment 
rendered against him on account of his deputy’s 


failure to pay money collected on an execution is - 


entitled to be subrogated to the deputy’s rights.°? 
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On satisfying a judgment based on his own delin- 
quency, a deputy sheriff cannot thereupon recover 
the amount from the party for whose benefit the 
judgment was recovered.°® Where, by reason of his 
neglect to collect and return an execution in due 
time, a constable is subject to a statutory liability, 
and voluntarily pays the judgment without taking 
a transfer thereof, he is not entitled to subrogation,®® 
since such payment extinguished the judgment.®° 
Where a public officer, having deposited public funds 
in a depositary, is compelled to refund such funds 
on refusal of the depositary to do so, such officer is 
entitled to be subrogated to the rights of the body to 
which the refund was made.*t However, where a 
deputy collector of internal revenue deposits money 
belonging to his department in a bank which becomes 
bankrupt, and the collector of internal revenue pays 
the money to the government, in view of the faet 
that the colleetor is the only person known to the 
law as the custodian of the revenue collected until 
it is paid into the proper depositary,®? such payment 
does not constitute the collector a surety so as to 
make applicable the doctrine of subrogation®® which 
entitles the surety to all of the liens and securities 
of the creditor on paying the latter the debt of the 
prinecipal,®* and his claim of subrogation will also 
be denied where the deposit in the bank was unlaw- 
ful by reason of statutory prohibition,®®> under the 
rule®® that subrogation will not be allowed to relieve 
a person from the consequences of his own unlaw- 
ful act.°7 A public officer who, at the request of 
the debtor, discharges a hen securing an obligation 
due the officer is not a mere volunteer in doing so,®§ 
and is entitled to be subrogated to the lien.®® 


Harris, 170 S.W. 67, 114 Ark. 344, 
Ann.Cas.1916B 1255; Foge v. Friar’s 


46. Subrogation of persons dis-fBeal v. Smithpeter, 6 Baxt. (Tenn.) 
charging encumbrances generally see | 356. 
infra §§ 97-112. 53. Sayre v. Kunst, 98 S.E. 559, 83 


47. Buskirk v. Sanders, 73 §8.E. 


937, 70 W.Va. 363. 
48. Buskirk v. Sanders, supra. 


49. Lessert v. Krebs, 196 P. 1070, 
108 Kan. 752. 


50. Sheriffs and constables gener- 
ally see Sheriffs and Constables 57 C. 
J.-p 700. 

Subrogation of: 

Persons acting in_ representative, 
fiduciary, or official capacity, gener- 
ally see supra § 90 

Sheriff to right to collect taxes see 
Taxation [37 Cye 1211]. 


Use of execution for reimburse- 
ment of Officer paying it see Execu- 
tions § 910. 

51. Stewart v. Commonwealth, 272 
S.W. 906, 209 Ky. 372. 


[a] Reason for rule.—No man can 
make another man his debtor without 
his consent. Stewart v. Common- 
wealth, 272 S.W. 906, 209 Ky. 372. 


General principle see supra § 27. 


52. Stewart v. Commonwealth, 272 
S.W. 906, 209 Ky. 372; Beal v. Smith- 
peter, 6 Baxt. (Tenn.) 356. 


[a] Satisfaction of judgment.— 
Although an execution has been re- 
turned indorsed “Fully paid,” through 
mistake, and the officer’s liability 
thereon has been fixed by a court 
of competent jurisdiction, to entitle 
him to substitution to the rights of 
the execution creditor he must show 
that the judgment has been satisfied. 


[60 C. J.—56] 


W.Va. 456. 


54. Denson v. Ham, 16 S.W. 182, 4 
WillsonCiv.Cas.Ct.App. (Tex.) § 226. 


55. Hammond v. Chamberlin, 26 Vt. 
406. 
[a] Thus (1) where the maker of 


a note is sued, and his property at- 
tached, and the attaching officer is 
obliged to pay the debt through the 
failure of the receiptors of the at- 
tached property, the officer is sub- 
rogated to the rights of the creditor 
against the maker of the note. Ham- 
mond v. Chamberlin, 26 Vt. 406. (2) 
But this right does not extend as 
against a conditional guarantor that 
the note is good. Hammond v. Cham- 
berlin, supra. 


56. See statutory provisions. 


[a]. Payment to avoid threatened 
legal preceedings is sufficient. Sta- 
ples v. Fox, 45 Miss. 667. 


[b] Sheriff becomes assignee by 
operation of law. Wilkinson v. Hut- 
to, 128 So. 98, 157 Miss. 358. 


57. Downer v. South Royalton 
Bank, 39 Vt. 25, 


58. Whittier v. Heminway, 22 Me. 
238, 38 Am.D. 309; Lee County Jus- 
tices v. Fulkerson, 21 Gratt. (62 Va.) 
182. 


59. Lintz v. Thompson, 1 Head 
(Tenn.) 456, 73 Am.D. 182. 


60. See Judgments § 1067. 


61. Johnson v. Wallace, 184 S.W. 
835, 123 Ark. 74; Bank of Midland v. 


Point Bank, 32 So. 285, 80 Miss. 750. 


[a] Rule applied.—(1) County 
treasurer. Bank of Midland v. Har- 
ris, 170 S.W. 67, 114 Ark. 344, Ann. 
Cas.1916B 1255; Forest County v. 
Poppy, 213 N.W. 676, 193 Wis: 274. 
(2) County tax collector. Johnson 
v. Wallace, 184 S.W. 835, 123 Ark. 74; 
Fogg v. Friar’s Point Bank, 32 So. 
285, 80 Miss. 750. 


Depositaries of public moneys see 
Depositaries §§ 42-91. 


62. See Internal Revenue §:232. 
63. See supra § 68. 


64. Wilkinson v. Babbitt, 29 F.Cas, 
No. 17,668, 4 Dill. 207. 


65. Wilkinson v. Babbitt, supra, 
66. See supra § 16. 
67. Wilkinson v. Babbitt, supra. 


68. Grenada Bank y. Young, 104 
So. 166, 139 Miss. 448, 


69. Grenada Bank y. Young, 
pra. 


[a] Rule applied.—Tax collector 
who, on instruction of landowner to 
isSue receipt for taxes and draw on 
him for amount, did so, making the 
records in his office show the taxes 
paid, and on draft not being paid, 
paid the taxes out of his own private 
funds, at next settlement with the 
treasurer, is entitled to be subrogat- 
ed to the tax lien of the county and 
State for the taxes on the land, and 
to have it declared superior to the 
mortgage liens thereon. Grenada 
ite v. Young, 104 So, 166, 139 Miss. 
448. 


su- 
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[§ 95] 6. Trustee.7° Under the general rule that 
subrogation does not lie in aid of a mere volunteer,’* 
where a suecessor in trust advances money to pay 
insurance on mortgaged premises, he is not entitled 
to be subrogated to the rights of the mortgagee.*” 
But, where a trustee is compelled to pay an obliga- 
tion due the estate, by reason of his neglect timely 
to collect such assets,”® title thereto vests in the 
trustee.7* Moreover, trustees who discharge debts of 
the estate in reliance on void security are entitled 
to subrogation.7®> In case of a mixed sale of prop- 
erty under a decree for the payment of debts, where 
the trustees making the sale have exceeded in their 
payments their cash receipts, they may be subrogat- 
ed, as to the excess, to the rights of the creditors 
paid off.7° The right of subrogation does not exist 
in behalf of a trust fund wrongfully loaned by the 
trustee;77 nor will such trustee be entitled to sub- 
rogation, having paid the cestui que trust, because 
of any application of the borrowed funds by the 
borrower,’® since any right of subrogation would 
be to subject the indebtedness due the trustee by 
reason of such loan in priority to other creditors of 
the trustee.*® A trustee ex maleficio is not entitled 
to.be subrogated to securities held by his principals 
for their own security.®° 


[§ 96] 7. Miscellaneous Other Persons.*1 Where 
assignees of an insolvent debtor give their joint 
note to a creditor of the insolvent in payment of 


70. Reimbursement of trustee for 
expenditures in managing estate see 
Trusts [39 Cyc 345]. 


Substitution of creditor to rights of 
trustees as to debt contracted in car- 


81. 


SUBROGATION 


flin, 46 A. 968, 91 Md. 422. 

Subrogation of persons acting 
in representative, fiduciary, or official | ty 
capacity generally see supra § 90. 


such creditor’s debt, relying for the means of pay- 
ing the note on the funds in their hands by virtue 
of the assignment, specially appropriated for that 
purpose, such assignees will be considered, both in 
law and equity, as substituted for such creditor in 
reference to such fund.s? An attorney, compelled 
by his neglect to pay his client the amount of a judg- 
ment collected by a sheriff, is subrogated to the rights 
of the client against the sheriff.** A school trustee 
who incurs unauthorized debts for the completion 
of a school building and who pays such debts out of 
school funds will be subrogated to the rights of the 
creditor paid where the debts have been ratified by 
the school corporation,’+ but where the creditors | 
have no right,of action because of failure to com- 
ply with statutory requirements in making the con- 
tract, there can be no subrogation.*® Where a re- 
ceiver of a corporation borrowed money, without 
authority, and used it for expenses of the receiver- 
ship, and his estate has been held liable therefor, the 
estate is entitled to be subrogated to the rights of 
the lender.’® 


[§ 97] G. Persons Discharging Encumbrances*?— 
1. In General—a. Statement of Rule. A person who, 
not being a volunteer,®* but having an interest in 
property, pays off an encumbrance on the property 
in order to protect his interest is entitled to be sub- 
rogated to the rights and remedies of the person 
paidce? 


88. Grace v. Kemp, 32 Pa.Co. 597. 


89. Idaho.—Porter v. Title Guaran- 
& Surety Co., 106 P. 299,. 17 
Idaho 364, 27 L.R.A.N.S. 111. 


rying on a business in managing the| %- Rollins v. Taber, 25 Me. 144. ‘ett one v. Kinnah, 56 N.E. 376, 
trust see Trusts [39 Cyc 345]. 83. Governor y. Raley, 34 Ga. 173. Ind : w s J 
71. See supra § 27. 84. School Dist. of Vassar v. Spic- 399, 109 Ind. 438; Lowes & ‘ayeie 
72. Bennett v. Chandler, 64 N.B. er, 21 Man. 777. 80 ‘Ind. 443. ; 
1052, 199 Ill. 97 [mod 101 IIl.App. 85. In re Sykesville Borough, 91 Iowa.—Hubbard vy. L 
— - Le Barron, 81 
409]. Pa.Super. 335. N.W. 681, 110 Iowa 443. 
73. See Trusts [39 Cyc 321]. ‘86. Wilson’s Est., 24 Pa.Dist. 314.|__Ky.—Riddle v. Riddle, 80 S.W. 1129, 
74. Neely v. People’s Bank of An- 87. Subrogation of: 26 Ky.L, 281. - 


derson, 130 S.E. 550, 133 S.C. 43. 


75. N.Y.—New York Public Libra- 
ry v. Tilden, 79 N.Y.S. 161, 39 Misc. 
169. 


76. Ellicott y. Ellicott, 6 Gill&J. 
(Md.) 35. 


[a] Payment of excessive interest. 
—Where debts have been paid out 
of the trust fund, and more interest 
has been paid to a creditor than he is 
entitled to receive, such payment of 
excessive interest does not entitle 
the trustee to the advantages of equi- 
table substitution. Ellicott v. Elli- 
cott, 6 Gill&J. (Md.) 35. 


77. Costner v. Piedmont Cotton 
Mills Co., 71 S.E. 85, 155 N.C, 128. 


78 Costner, v, Piedmont Cotton 
Mills Co., supra. 


79. Costner v. 
Mills Co., supra. 


80. Alexander v, Security Bank & 
Trust Co., 273 F. 258 [aff 288 F. 317]. 


[a] Assignee of trustee.—Where 
a trustee of stock wrongfully pledged 
it for his own debt, and then assigned 
for the benefit of creditors, the fact 
that the assignee discharged the debt 
secured by the pledge with funds of 
the estate did not entitle him to sub- 
rogation to the rights of the pledgee 
against the stock. Woodside v. Graf- 


Piedmont Cotton 


Agent discharging encumbrance see 
Supra § 91 


a eb as or administrator see supra § 

Guardian see supra § 93. 

Grantors and mortgagors paying 
after transfer of mortgaged proper- 
ty see infra § 112. 

Persons: 

In status of purchasers of encum- 
Rees property see infra §§ 99- 
06. ‘ 

Owning funds or property applied 
by others to debts or encum- 
brances see infra § 132. 


Purchasers at execution, foreclosure, 
judicial, and similar sales see in- 
fra §§ 108, 109. 

Purchasers of equity of redemption 
see infra § 107. ; 


Subsequent encumbrancers see infra 

§§ 110, 111. 

Third persons: 

Advancing means to discharge, or 
discharging, debt or encumbrance 
securing such debt see infra §§ 
113-120. 


Making advancements for neces- 
saries for, or to discharge en- 
cumbrances on property of, per- 
son incompetent to contract see 
infra § 121. 


Miss.—Staples vy. Fox, 45 Miss. 667. 


N.J.—Suydam vy. Voorhees, 43 
4, 58 N.J.Bq. 157. a 


N.Y.—Cole v. Malcolm, 66 N.Y. 363 
[rev 7 Hun 81]; Edson v. Dillaye, 17 
N.Y. 158; Finegan v. New York, 38 
N.Y.S. 348, 4 App.Div. 15. 


Ohio.—Eddy vy, Leath, 26 ioCi 
Aon OhioCir. 


Pa.—Grace vy. Kemp, 32 Pa.Co. 597. 


Wis.—Poluckie v. Wegenke, 119 N. 
W.. 188, 1387 Wis. 433. ‘i 


Sask.—-Freeburg y. Farmers’ Ex- 
change Bankers and Weyburn Securi- 
ty Bank, 15 Sask.L. 318, 63 Dom.L.R. 
142, 144 [quot Cyc]. 


{a] Entry of satisfaction of judg- 
ment does not affect the rule. Grace 
v. Kemp, 32 Pa.Co, 597. 


[b] Object.—One object is to pre- 
vent a person from benefiting with- 
out cost to himself by the act of an- 
other done under compulsion on his 
behalf and to his advantage and to 
that other person’s loss or expense. 
Freeburg v. Farmers’ Exchange Bank- 
ers and Weyburn Security Bank, 15 


Sask.L. 318, 63 Dom.L.R, 142, 144 
[quot Cyc]. 
[c] Origin.—Rule arises out) of 


equity adoption of civil law doctrine 
of subrogation, Freeburg v. Farmers’ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 98] b. Application to Discharge of Particular including that of a mortgage,®? or deed of trust,®* 


Encumbrances. The general rule®® applies to a 
person who, having an interest in the property, is 


not a mere volunteer in discharging a lien thereon,®* 


Exchange Bankers and Weyburn Se- 
curity Bank, 15 Sask.L. 318, 63 Dom. 
L.R. 142, 144 [quot Cye]. 


90. See supra § 97. 
91. See cases infra this note. 


{a] Street assessments.—Life ten- 
ant, paying street assessments which 
remaindermen were bound to pay un- 
der a contract with such life tenant, 
is not a mere volunteer, Eddy v. 
Leath, 26 OhioCir.Ct. 645. 


92. Landis v. Wolf, 119 Ill.App. 
fiom kKnoxny. Carn, 26/Ohi0Cir:Ct.1345 
[aff 70 N.E. 1125, 69 OhioSt. 575]; 
Isselstein v. Steinberger, 179 P. 855, 
106 Wash. 294. 


93. See cases infra this note. 


[a] Provision of trust deed (1) 
authorizing trustee and beneficiary 
to pay any “incumbrance now sub- 
sisting or that may hereafter sub- 
Sist hereon which may, in their judg- 
ment, affect certain premises, or these 
trusts,” etc., and that in the event 
of a sale all sums due the mortgagee 
under its terms should first be paid 
eut of the proceeds, does not au- 
thorize the beneficiary to purchase a 
eertificate of sale of the land under 
execution on a junior lien, and add 
the amount expended therefor to the 
indebtedness secured by the trust 
deed (Lineker v. McColgan, 202 P. 
936, 54 Cal.App. 771), (2) since sub- 
rogation only is allowed as a matter 
of right in such cases when a party 
is forced, for the protection of his 
own interests, to discharge an en- 
cumbrance which might otherwise 
jeopardize them (Lineker vy. McCol- 
gan, supra). 

[b] Widow is not a mere volunteer 
in redeeming land encumbered by a 
deed of trust. Kopp v. Thele, 116 N. 
W. 472, 104 Minn. 267, 17 L.R.A.N.S. 
981, 15 Ann.Cas. 313. 


94. See cases infra this note. 


[a] Carrier’s lien.—Where a car- 
rier wrongfully delivered certain silk 
to defendant on which the D. Com- 
pany had a lien, the carrier could re- 
cover only amount due the company. 
Delaware, L. & W. R. Co. v. David, 
82 A. 516, 82 N.J.Law 153. 


[b] Dien for rent.—Plaintiff, les- 
see’s assignee, paying rent, is entitled 
to be subrogated to the lessor’s right 
as against defendant, assignee of 
plaintift’s lessee. Studebaker Cor- 
poration v. 4atna Savings & Trust Co., 
21 F.(2d) 385. , 


[ce] Materialmen’s lien.—(1) Where 


lease provides for construction of a 
building by the lessee and for pay- 
ment of charges by the lessee with 
option to the lessor, on nonpayment 
by the lessee, to pay such charges 
and to recover for the same as addi- 
tional rent, and the lessee fails to pay 
claims of materialmen, the lessor, 
paying such claims in order to pro- 
tect the property, is not limited to 
the optional remedy but may be sub- 
rogated to the rights of the persons 


paid. Finley v. Halliburton, 251 F. 
860, 164 C.C.A. 76 [cert den 39 S.Ct. 12, 
948 U.S. 575, 68 L.Ed. 428]. (2) 


Where a trust deed provided that the 
mortgagor should not suffer or per- 
mit any mechanics’ liens on the prem- 
ises when mechanics’ liens were paid, 
the mortgagee had the right to be 
subrogated to the rights of the lien 
claimant. Hibernian Banking Ass’n 
vy. Chicago Title & Trust Co., 217 Ill. 


/conversion of the property, 


App. 36 [aff 129 N.E. 540]. 


[ad] Necessity of tender of pay- 
ment.—Where plaintiff sold motor bus 
bodies under a contract providing that 
arrangement was a lease with right 
of plaintiff to take possession on de- 
fault and to retain a portion of the 
price paid as rent, and the bodies 
were piaced on trucks purchased from 
defendant, on default by the purchas- 
er and seizure of the trucks and the 
bodies by defendant, defendant, not 
tendering the amount due plaintiff, 
is not entitled to subrogation. A. 
Meister & Sons Co. v. Harrison, 206 
P. 106, 56 Cal.App. 679. 


[e] Street assessments.—(1) Where 
a life tenant pays assessments for 
street improvements which remain- 
dermen were bound to pay under a 
contract with the life tenant, she is 
entitled to subrogation (Eddy v. 
Leath, 26 OhioCir.Ct. 645), (2) even 
though payment was made without 
protest (Eddy v. Leath, supra), (3) 
and without demand on the remain- 
dermen (Eddy v. Leath, supra). 


95. Hughes v. Howell, 44 So. 410, 
152 Ala. 295; Aultman y. Bishop, 74 
N.W. 55, 53 Neb. 545; Harvey v. War- 
ren, 47 N.W. 747, 31 Neb. 155; Cole v. 
Malcolm, 66 N.Y. 3863 [rev 7 Hun. 31]; 
Freeburg v. Farmers’ Exchange Bank- 
ers and Weyburn Security Bank, 15 
Sask.L. 318, 68 Dom.L.R. 142, 144 
[quot Cyc]. 


[a] Thus (1) debtor of a chattel 
mortgagee, having attached the prop- 
erty and having paid a judgment for 
is en- 
titled to be subrogated to the rights 
of the chattel mortgagor (Aultman v. 
Bishop, 74 N.W. 55, 53 Neb. 545), (2) 
but not against the mortgagee per- 
sonally (Aultman v. Bishop, supra). 
(3) Where land, on which there is 
a judgment lien for the debt of a 
prior owner, descends to a number of 
persons, and one of them pays the 
judgment, he is entitled to be sub- 
rogated to all the rights and securi- 
ties of the judgment creditor. Cole 
of Malcolm, 66 N.Y. 363. [rev 7 Hun 
31]. 


[b] Judgment debtor (1) who has 
paid judgment to sheriff who failed to 
pay the money into court, and then, 
to remove the lien on his land, paid 
the judgment, is entitled to be subro- 
gated to the rights of the execution 
ereditor. Harvey v. Warren, 47 N.W. 
747, 34 Neb. 155. (2) But where, sub- 
sequent to an execution sale of the 
property, the judgment debtor volun- 
tarily pays the debt, he is not entitled 
to subrogation. Washburn v. Osgood, 
57 N.W. 524, 38 Neb. 804. 


96. U.S.—Hathaway v. Ford Motor 
Co., 264 F. 952 [cert den 41 S.Ct. 15, 
254 U.S. 644, 65 L.Ed, 454]. 


Ark.—Jefferson v. Edrington, 14 S. 
W. 99, 53 Ark, 545. 


T1l.—Dinsmoore v. Rowse, 71 N.E. 
1003, 211 Ill. 313; Thomas v. Home 
Mut. Bldg. Loan Ass‘n, 96 N.E. 1081, 
243 IH. 550, 558 [eit Cyc]. 


Ind.-—_Weiss v. Guerineau, 9 N.E. 
399, 109 Ind. 438. 
La.—Walmsley v. Theus, 31 So. 


869, 107 La. 417. 


Minn.—Errett v. Wheeler, 123 N.W. 
414, 416, 109 Minn. 157, 26 L.R.A.N.S, 
816 [cit Cyc]; Elliott v. Tainter, 93 
N.W. 124, 88 Minn. 377. 


Mo.—Butts v. Swan, 269 S.W. 1, 2, 


so that such person, by discharging the lien,®* judg- 
ment lien,®® mortgage®® or by discharging the deed of 


217 Mo.App. 451 [cit Cyc}; Fowler 
v. Fowler, 78 Mo.App. 330. See Wolff 


v. Walter, 56 Mo. 292 (recognizing 
doctrine). 

N.H.—Jenness v. Robinson, 10 N. 
Hy 215: 


N.J.—Minton y. Sutton, 1385 A. 693. 
100 N.J.Eq. 403 [aff 139 A. 600, 102 
N.J.Eq. 61]; Kocher v. Kocher, 39 A. 
535, 56 N.J.Hq. 545. 


N.Y.—Dunlop vy. James, 67 N.E. 60, 
174 N.Y. 411; Pease v. Hgan, 30 N.E. 
102, 181 N.Y. 262; Sampers v. Conol- 
ly, 100 N.Y.S. 806, 115 App.Div. 364; 
McLean v. Tompkins, 18 Abb.Pr. 24; 
Matter of Coster, 2 Johns.Ch. 503. 


N.C.—Cutchin v. Johnston, 26 S.E. 
698, 120 N.C. 51. 


Ohio.— Joyce v. Dauntz, 45 N.E. 
900, 901, 55 OhioSt. 538 [quot Pome- 
roy) Eq. Jur. -§ -1212); Knox vy. Carr; 
26 OhioCir.Ct. 345 [aff 70 N.E. 1125, 
69 OhioSt. 575]. i 


Porto Rico.—Van Syckle v. Montil- 
la, 1 Porto Rico Fed. 75. 


Tenn.—Literer v. Huddleston, (Ch. 
App.) 52 S.W. 1008. v 


Tex.—Harrison v. First Nat. Bank, 
(Commn.App.) 238 S.W. 209, 210 [mod 
(Civ.App.) 224 S.W. 269, and quot 3 
Pomeroy Eq. Jur. (4th ed) § 1212]. 


Wash.—lIsselstein -y. Steinberger, 
179 P. 855, 106 Wash. 294. 


Wis.—Tellett v. Albregtson, 152 N. 
W. 152, 160 Wis. 487. 


Ont.—Currie v. Currie, 
375, 15 Ont.W.R. 389. 


Sask.—Freeburg v. Farmers’ Ex- 
change Bankers and Weyburn Secu- 
rity Bank, 15 Sask.L. 318, 63 Dom.L. 
R. 142, 144 [quot Cyc]. 


ta] Conditioned on payment.— 
Lessee of hotel, tendering payment of 
a mortgage and, upon refusal of the 
offer, depositing the money with the 
county treasurer, must, in order to 
obtain an assignment of the mort- 
gage, pay fees of the county treas- 
urer for receiving and paying out the 
money, and interest accruing on the 
mortgage during the time from the 
deposit to the release of the mort- 
gage. Schenectady Sav. Bank v. Ash- 
ton, 201 N.Y.S. 288, 206 App.Div. 345. 


[b] Contingent interest.—Where a 
person is compelled to pay a mort- 
gage, part of which is obligation of 
others, in order to protect a contin- 
gent interest not yet vested, such per- 
son is entitled to subrogation. Pease 
v. Egan, 30, N.E..102,, 131 N-¥.. 262. 
But see Blydenburgh v. Seabury, 93 
N.Y.S. 330, 104 App.Div. 141 (mere 
possibility that a person making a 
payment on a real estate mortgage 
might become the owner of the prem- 
ises, as an heir of the holder of the © 
title, did not give him such an inter- 
est in the mortgaged property as to 
entitle him to subrogation to the 
rights of the holder of the mortgage 
as to such payment). 


[c] Chattel mortgage.—Where 
sales agents had a lien on automo- 
biles consigned to them for payments 
advanced, and gave to a bank a chat- 
tel mortgage covering their lien, the 
manufacturer, on canceling such lien 
by repaying the advances, and on 
paying the mortgage to release the 
automobiles from the lien thereof, 
was subrogated to the rights of the 
mortgagee against such agents. 
Hathaway v. Ford Motor Co., 264 F. 
952 [cert den 41 S.Ct. 15, 254 U.S. 644, 
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trust,®7 or vendor’s lien,®’ is entitled to subrogation. | While it has been said that such person, in discharg- 


65 L.Ed. 454]. 


[d] Devisee of widow who had re- 
ceived an undivided fifth of her hus- 
band’s property, who has paid inter- 
est on the mortgage, such devisee be- 
ing among those who executed a bond 
to secure a mortgage on certain prop- 
erty of the husband, may be subro- 
gated as against a receiver of the 
husband’s estate who had been or- 
dered to pay the interest on the mort- 
gage out of the rents. Sampers v. 
Conolly, 100 N.Y.S. 806, 115 App.Div. 
364. 


[e] General creditors of debtor, 
Surrendering all property to a com- 
mittee appointed by creditors, are not 
entitled to subrogation as against a 
general mortgagee, where the com- 
mittee has paid a special mortgage 
prior to the general mortgage, but 
the specially mortgaged property has 
been sold and sufficient money re- 
alized to exceed the amount paid. 
mete v. White, 85 So. 241, 147 La. 
561. 


[f] Life tenant (1) who pays a 
mortgage on the premises is entitled 
to be subrogated to the rights of the 
mortgagee (Kocher v. Kocher, 39 A. 
535, 56 N.J.Eq. 545; Bonhoff v. Wie- 
horst, 108 N.Y.S. 437, 57 Misc. 456; 
Currie v. Currie, 20 Ont.L. 375, 15 
Ont.W.R. 389); (2) and where a life 
tenant from time to time made pay- 
ments on a mortgage on the property 
in order to protect her life estate, 
such payments were not to be regard- 
ed as pro tanto satisfacgions and re- 
leases of the original ‘indebtedness, 
but the tenant had, as to the remain- 
dermen, the right to keep the mort- 
gage alive for the protection of her 
rights and interest (Bonhoff v. Wie- 
horst, 108 N.Y.S. 487, 57 Misc. 456). 
(3) However, this right is confined 
to recovery of the principal sum 
(Bonhoff v. Wiehorst, supra), (4) 
since the life tenant has the duty to 
keep down the interest charge (see 
Estates § 94), (5) and would be en- 
titled to all income from the prop- 
erty in excess of such interest charg- 
es (see Hstates § 81). (6) Cancella- 
tion of the mortgage by inadvertence 
will not alter such right, if no other 
rights have been affected thereby. 
Kocher vy. Kocher, supra. (7) One 
who is a tenant for life and also ten- 
ant for a remainder may, in either 
capacity, redeem the land from a 
mortgage and be subrogated to a lien 
as against the other remaindermen. 
Kinkead v. Ryan, 53 A. 10538, 64 N.J. 
Eq. 454 [mod on other ground 55 A. 
730, 65 N.J.Eq. 726]. (8) Similarly 
the payment of a mortgage on land 
by the tenant for life, who was also 
a tenant in remainder of an interest 
in the land, made after she had made 
her will giving all her property to 
one of the tenants in remainder, will 
not be presumed to be a gift to both 
the other tenants in common, al- 
though she immediately caused the 
mortgage to be canceled of record. 
Kinkead v. Ryan, supra. (9) How- 
ever, where the mortgage is canceled 
of record, it is evidence of an inten- 
tion to consider the liens entirely 
canceled, and will destroy the right 
to subrogation. Kinkead v. Ryan, su- 
pra. 


[g] No defense.—(1)- Plaintiff in 
an action for foreclosure of a mort- 
gage, on the payment or tender of his 
mortgage and costs, can make no re- 
sistance to a claim for Subrogation 
on the part of anyone who has an in- 
terest in the property which can only 
be saved by, or which would be seri- 
ously injured without, the proposed 


substitution. McLean v. Tompkins, 
18 Abb.Pr. (N.Y.) 24. (2) The fact 
that the sale may be abandoned and 
subsequent encumbrancers miss their 
opportunity to reach the surplus 
moneys is not a valid objection. Mc- 
Lean v. Tompkins, supra. 


[h] Owner (1) of mortgaged prop- 
erty is not entitled to be subrogated 
to the rights of a mortgagee because 
of other liens against the property 
subsequent to the mortgage. Pulitzer 
v. National L. Assoc., 538 N.Y.S. 94, 24 
Mise. 18. (2) Where a person, in 
good faith, takes a mortgage on land 
to which the mortgagor has fraudu- 
lently obtained a patent, the..real 
owner, on paying such mortgage, will 
be subrogated to the mortgagee’s 


rights. Warner v. Hall, 19 N.W. 40, 
53 Mich. 371. 
[i] Solicitor’s lien furnishes suf- 


ficient interest to entitle the lienhold- 
er to subrogation on discharging a 
mortgage on the property. Minton v. 
Sutton, 135 A. 693, 100 N.J.Eq. 403 
[aff 189 A. 600, 102 N.J.Eq. 61). 


[ij] Third possessor (1) who pays 
off a special mortgage becomes there- 
by subrogated to the rights of the 
mortgagee who has been paid, and 
the right is not lost because the third 
possessor may be subsequently evict- 
ed. Walmsley v. Theus, 31 So. 869, 
107 La. 417. (2) Where the wife was 
the owner of a separate interest in 
property owned by her husband, she 
being his creditor, she had a right to 
legal subrogation, in paying a mort- 
gage note against him, if it did 
not come in conflict with the trans- 
feror’s mortgage, who retained all 
his rights on unpaid notes in his 
hands. Walmsley v. Theus, supra. 


[k] Where lease provides (1) that 
lessee Shall pay the rent and taxes 
as they come due, and such payment 
is not made, a mortgagee who pays 
in order to protect his'rights from 
reéntry becomes entitled to be sub- 
rogated to the lessor’s rights against 
the lessee. Dunlop v. James, 67 N.E. 
60, 174 N.Y. 411. (2) So, where the 
lease provides for construction of a 
building by the lessee and for pay- 
ment of charges by the lessee with 
option to the lessor, on nonpayment 
by the lessee, to pay such charges 
and to recover for the same as addi- 
tional rent, and the lessee secures 
funds for construction of the build- 
ing, giving a mortgage as security, 
the lessor, compelled to discharge the 
mortgage in order to protect the prop- 
erty, is not limited to the optional 
remedy but is entitled to be subro- 
gated to the rights of the mortgagee. 
Finley v. Halliburton, 251 F. 860, 164 
G:CZAY Geilicertadenns9 -SiCtL2. 245 
U.S. 575, 68 L.HWd. 428]. 


[1] Where beneficiaries of life 
policy elect to allow the proceeds to 
be applied to a mortgage on dece- 
dent’s realty, and to take as heirs, un- 
der his will, and the estate becomes 
insolvent, the beneficiaries are en- 
titled, on completing the payment of 
the mortgage, to be subrogated to 
the rights of the mortgagee, as 
against other devisees and creditors 
who have paid nothing. Cutchin y, 
Johnston, 26 S.E. 698, 120 N.C. 51. 


[m] Widow (1) in _ possession, 
whose dower has not been assigned, 
by paying a mortgage on the land, 
becomes subrogated to the mortga- 


gor’s rights, as against decedent’s 
heirs. Becker v. Carey, (N.J.Ch.) 36 
A. 770. (2) Similarly, a wife who 


on the death of her husband paid off 
a mortgage on the homestead with 


her own money is entitled to subroga- 
tion to the mortgage security on the 
theory that she paid her own money 
for the protection of a vested inter- 
est in the land, Fowler v. Fowler, 
78 Mo.App. 330. (3) So a married 
woman, joining with her husband in 
executing a mortgage by which she 
released the homestead and dower 
rights in favor of the mortgagee, and 
paying the mortgage, is entitled to 
be subrogated to the rights of the 
mortgagee (Literer v. Huddleston, 
(Tenn.Ch.A.) 52 S.W. 1003), (4) and 
the right is not affected by the fact 
that the mortgage could have been 
avoided by reason of defective ac- 
knowledgment (Literer v. Huddles- 
ton, supra). (5) A widow who, oc- 
cupying land as a homestead, is com- 
pelled to pay a mortgage on the land 
in order to protect the homestead es- 
tate, is entitled to be subrogated to 
the mortgagee’s rights. Dinsmoor v. 
Rowse, 71 N.E. 1003, 211 Ill. 317. (5) 
Subrogation of persons generally in- 
terested in administration of estate 
see supra § 36. 


97. Ala.—Ohmer v. Boyer, 7 So. 
663, 89 Ala. 273. 
Minn.—Kopp v. Thele, 116 N.W. 


472, 104 Minn. 267, 17 L.R.A.N.S. 981, 
Re eAT nh. Casi aioe 


Mo.—Gates v. Rice, 8 S.W.(2d) 614, 
320 Mo. 580; Allen v. Dermott, 80 Mo. 


. 


Neb.—Walsh_ vy. 
1025, 4 Neb. 683. 


Tenn.—Roach v. Hacker, 2 Lea 633. 


[a] Devisees of life tenant who, 
havisg been given the estate by her 
husband with provision that at her 
death, he being then deceased, half 
should go to his devisees and in de- 
fault of devisees to the wife’s heirs 
at law and half to his devisees and in 
default thereof to his heirs at law, 
discharged the deed of trust, are en- 
titled to be subrogated to the right 
of the cestui que trust as against his 


Walsh, 95 N.W. 


heir. Ohmer v. Boyer, 7 So. 6638, 89 
Ala. 273. 
[b] Life tenant paying off deed of 


trust on the fee is subrogated to en- 
cumbrancer’s rights. Gates v. Rice, 
8 S.W.(2d) 614,320 Mo. 580. 


[c] On failure of trust to pay or 
secure certain debts, a _ beneficiary 
who has been compelled to pay one of 
them intended to be provided for, in 
order to protect her interest, is en- 
titled to be subrogated to the rights 
of the creditor so paid. Walsh y. 
tah 95 N.W. 1025, 4 Neb. (Unoff.) 


[ad] Widow (1) who redeems land 
encumbered by a deed of trust is en- 
titled to subrogation. Kopp v. Thele, 
116 N.W. 472, 104 Minn. 267, 17 L.R.A. 
Nis: 198d, 515s Artin. Case SOs. (C2 eons 
rogation of persons generally inter- 
ested in administration of estate see 
supra § 387. 


[e] Wife is entitled to be subro- 
gated to the rights of trust creditors 
of her husband, whose debts against 
their property she has paid. Roach 
v. Hacker, 2 Lea (Tenn.) 633. 


98. Harrison v. Harrison, 259 S.w. 
906, 149 Tenn. 601, A.L.R. 563; 
Ford v. Ford, 54 S.W. 773, 22 Tex.Civ. 
App. 453; Polk v. Keyser, 53 S.W. 
87, 21 Tex.Civ-App. 676; Morgan v. 
Gollehon, 149 S.E. 485, 153 Va. 246. 


[a] Widow (1) of owner of home- 
stead, discharging one of vendor’s 
lien notes on assurance of holder of 
note that she would be protected 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ing the lien,®® judgment lien,’ mortgage,? or deed of 
trust,* becomes an equitable assignee, this is not 
strictly aceurate;* he is entitled to keep alive the 
But, where a married woman 


eo i 
lien® or mortgage. 
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gage debt.1 


mortgages her separate estate in a joint mortgage 


with her husband as security for a debt of the hus- 
band, she thereby assumes the relation of surety ;7 on 
foreclosure of the mortgage as to the mortgaged 
property of the husband, with sufficient proceeds to 
satisfy it, creditors of the deceased husband are not 
entitled to be subrogated to the rights of the mort- 
A person who voluntarily 
discharges a chattel mortgage,® mortgage,!° or deed 
of trust,+! is not entitled to subrogation. 
joint mortgagee who pays co-mortgagee a debt se- 
cured by a mortgage for the express purpose of dis- 
charging the lien cannot be subrogated to the rights 
thereunder.'? A person is not entitled to subrogation 


gagee against the wife.® 


from loss by reason of her interest in 
the land, is entitled to subrogation 
where the lien has been foreclosed by 
sale (Harrison v. Harrison, 259 S.W. 
906, 149 Tenn. 601, 32 A.L.R. 563), (2) 
even though such discharge was only 
part payment (Harrison v. Harrison, 
supra), (3) since by reason of her 
homestead and dower rights she is 
not a mere volunteer (Harrison v. 
‘Harrison, supra). 3 


[b] Where purchase-money notes 


‘and land are transferred by the ven- 


‘dor retaining a lien to secure pay- 
ment of the purchase money, the 
tranfer subrogates the purchaser to 
-all the rights of the vendor. Polk v. 
I eee 53 S.W. 87, 21 Tex.Civ.App. 
‘676. 


99. Elliott v. Tainter, 93 N.W. 124, 


Freeburg v. Farmers’ 
Exchange Bankers and Weyburn 
Security Bank, 15 Sask.L. 318, 63 
Dom.L.R. 142, 144 [quot Cyc]. 


[a] Cancellation of record of lien 
‘does not affect the rule. Elliott v. 
“Tainter, 93 N.W. 124, 88 Minn. 377. 


1. Hughes v. Howell, 44 So. 410, 
“152 Ala. 295; Sutton v. Sutton, 1 S.E. 
19, 26 S.C: 33. 


[a] Legatee (1) having an inter- 
vest in property on which a decree is 
sa lien, who advances money to pay 
‘the same, becomes an equitable as- 
signee thereof. Hughes vy. Howell, 
44 So. 410, 152 Ala. 295. (2) Subro- 
gation of persons generally interest- 
-ed in administration of estate see su- 
pra § 37. 


[b] Where person having future 
interest in property on which there 
is a judgment lien, for the purpose of 
protecting such interest, pays the 
judgment debt, he becomes an equita- 
ble assignee of the judgment. © Sut- 
ton v. Sutton, 1 S.E. 19, 26 S.C. 33. 


2. Colo.cCapitol Nat. Bank v. 
“Holmes, 95 P. 314, 48 Colo. 154, 127 
Am.S.R. 108, 16 L.R.A.N.S. 470. 


Minn.—Elliott v. Tainter, 93 N.W. 
124, 88 Minn. 377. 


N.Y.—Dunlop v. James, 67 N.E. 60, 
174 N.Y. 411; Arnold v. Green, 23 
N.E. 1, 116 N.Y. 566. 


Ohio.—Joyce v. Dauntz, 45 N.E. 900, 
901, 55 OhioSt. 538 [quot Pomeroy 
Hosur ose 1224) 


Tex.—Fears vy. Albea, 6 S.W. 286, 69 
"Tex.-437, 5 Am:S.R. 78; Harrison v. 
First Nat. Bank, (Commn.App.) 238 
S.W. 209, 210 [mod (Civ.App.) 224 
S.W. 269] [quot 3 Pomeroy Eq. Jur. 
(4th ed) § 1212]. 


Sask.—Freeburg v. Farmers’ Ex- 
«change Bankers and Weyburn Secu- 


88 Minn. 377; 


General Rule. 


Again, a 


rity Bank, 15 Sask.L. 318, 63 Dom.L.R. 
142, 144 [quot Cyc]. 


[a] Cancellation of record of 
mortgage does not affect. rule. El- 
es v. Tainter, 93 N.W. 124, 88 Minn. 
(eile 


[b] Where lease provides. that 
lessee shall pay the rent and taxes 
as they come due, and such payment 
is not made, a mortgagee who pays to 
protect his rights from reéntry be- 
comes the equitable assignee of the 


lessor. Dunlop v. James, 67 N.E. 60, 
174 N.Y. 411. 

3. Ohmer v. Boyer, 7 So. 663, 89 
Ala. 278. 


4 See Assignments § 6, 
5. Gooch v. Botts, 20 S.W. 192, 110 


Mo. 419; Harrison v. First Nat. Bank,. 


(Tex.Commn.App.) 238 S.W. 209, 210 
[mod (Civ.App.) 224 S.W. 269] [quot 
3 Pomeroy Eq. Jur. (4th ed) § 1212]; 
Freeburg ~— v. Farmers’ Exchange 
Bankers and Weyburn Security Bank, 
15 Sask.L. 318, 63 Dom.L.R. 142, 144 
[quot Cyc]. 


6 Joyce v. Dauntz, 45 N.E. 900, 
901, 55 OhioSt. 538 [quot Pomeroy 
Eq. Jur. § 1212]; Fears v. Albea, 6 
S.W. 286, 69 Tex. 437, 5 Am.S.R. 78; 
Freeburg . v. Farmers’ Exchange 
Bankers and Weyburn Security Bank, 
15 Sask.L. 318, 63 Dom.L.R. 142, 144 
[quot Cyc]. 

7. See Husband and Wife § 608. 

8. Baskett v. Rudy, 239 S.W. 797, 
194 Ky. 411. 

9. Ackley Bank v. Porter, 89 N.W. 
1094, 116 Iowa 377. 

10. Mavity v. Stover, 94 N.W. 834, 
68 Neb. 602. 

11. Schneider v. Sellers, (Civ. 
App.) 81 S.W. 126 [mod on _ other 
grounds 84 S.W. 417, 98 Tex. 380]. 

12. Loomer v. Wheelwright, 3 
Sandf.Ch. (N.Y.) 135. 

13. Springer v. Foster, 
720, 27 Ind.App. 15. te 

14. Application to discharge of 
particular encumbrances see infra §§ 
102-106. 

Subrogation of: 

Fraudulent grantee to rights of cred- 
itor whom ne has paid see Fraudu- 
lent Conveyances §§ 463-466. 

Purchaser of goods in violation of 
bulk sales statutes see Fraudulent 
Conveyances § 892. 

15. See Vendor and Purchaser [39 
Cyc 1654]. 

16. See infra § 100. 
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for purposes of contribution on payment of a mort- 
gage secured in part on his own land, and in part on 
that of another, unless he has paid the entire mort- 


[§ 99] 2. Persons in Status of Purchaser of En- 
cumbered Property!+—a. Statement of Rules—(1) 
A purchaser of land on which there 
is an encumbrance is entitled to free the land from 
such encumbrance by paying off the debt it se- 
cures,'® and, in the absence of previous contract 
with the debtor or knowledge of other encumbrane- 
es,1° or failure of his title,17 he is entitled to be sub- 
rogated to the rights of the encumbrancer where the 
payment is made to protect his own interest or to 
perfect his own title,1* which right extends to those 
claiming under him,!® and to have the encumbrance 
kept alive and enforced for his benefit.?° 


However, 


17. See infra § 101. 


18. Ga.—Benenson vy. Evans, 134 
S.E. 441, 162 Ga. 578; Peagler v. 
Davis, 84-S.E. 59, 60, 143 Ga. 11, Ann. 
Cas.1917A 2382 [cit Cyc]; Simpson v. 
Ennis, 39 S.E. 853, 854, 114 Ga. 202 
[quot 24 American & Eng. Encyc. of 
Law (ist ed) p 253]. 


Ill.—Hazle v. Bondy, 50 N.E. 671, 
ie Ill. 302; Stiger v. Bent, 111 Ill. 


Ind.—Chaplin v. Sullivan, 27 N.E. 
425, 128 Ind. 50. 

Md.—Gibson v. McCormick, 10 Gill 
&J. 65. ' 


Mo.—Roberts v. Best, 72 S.W. 657, 
172 Mo. 67. 


Or.—Stitt v. Stringham, 105 P. 252, 
55 Or. 89; 


W.Va.—Blair v. Mounts, 24 S.E. 
620, 623, 41 W.Va. 706 [quot Sheldon 
Subrogation § 3]; McNeil v. Miller, 2 
S.E. 335, 29 W.Va. 480. 


[a] Extent of right.—(1) Pur- 
chaser, entitled to subrogation to the 
rights under a lien which he has dis- 
charged, cannot, aS against an inter- 
vening lien, assert title on the ground 
that the land is not worth more than 
the lien discharged (Peagler v. Davis, 
84 S.E. 59, 143 Ga. 17), (2) since his 
subrogation is limited to remedies of 
lienors paid (Peagler v. Davis, su- 
pra). ! 

[b] In Louisiana (1) it is held 
that the subrogation acquired under 
Rev. Civ. Code art 2161, by a pur- 
chaser who employs the price of his 
purchase in paying the creditors to 
whom the property is' mortgaged, is 
a special one (Randolph vy. Stark, 
26 So. 59, 51 La.Ann. 1121), (2) being 
a defensive equitable subrogation in- 
tended to consolidate the property of 
the immovable property in the hands 
of the purchaser, and secure him 
against attacks on the same based 
on antecedent or subsequent credi- - 
tors (Randolph vy. Stark, supra). 


[ce] Not voluntary.—Such pay- 
ment is not voluntary. Chaplin v. 
Sullivan, 27 N.E. 425, 128 Ind. 50. 


[d] One of joint purchasers of 
land, keing forced to redeem the land 
from judgment of a debtor of his 
codebtor, is entitled to be subrogated 
to the rights of the debtor paid. 
Lowrey v. Byers, 80 Ind. 4438. 


19. Gibson v. McCormick, 10 Gill 
&J. (Md.) 65. 

20. La Grange v. Greer-Wilkinson 
Lumber Co., 108 N.E. 373, 59 Ind.App. 
488. See Shirk v. Whitten, 31 N.E. 
87, 181 Ind. 455 (recognizing rule). 


790 [60 C.J.] 
in order for the purchaser to be entitled to subro- 
gation, it is essential that he has, by his payments, 
extinguished the encumbrance or charge on the prop- 
erty purchased,?! and that his payments, made in 
good faith,22 were made either as the result of com- 
pulsion,?* or for the protection of some interest in 
the property that was threatened or imperiled by 
the encumbrance or charge paid.** Mere volunteers 
or strangers have no such right,?° and, where a pur- 
chaser of realty, to protect his title, discharges an 
encumbrance for which he is primarily lable, he can- 
not claim subrogation as against valid liens of other 
persons.?® 


[§ 100] (2) Assumption or Knowledge of Encum- 
brance!?7?_ Where a person under a legal as well as 
an equitable obligation to discharge an encumbrance 
discharges it accordingly, he cannot have such en- 
cumbrance alive for his benefit to the detriment of 
another adversely interested.2® As a general rule, 
a purchaser of encumbered realty cannot be subro- 
gated to the benefit of an encumbrance he has agreed 
to pay,?® and, where a purchaser discharges an en- 
cumbrance with notice of other incumbrances, he 
has no right of subrogation.®° 


[§ 101] (3) Failure of Title.?+ A purchaser who, 
in good faith of his title or interest, discharges an 
encumbrance on the property but has no title or 
utterest, is not a mere volunteer,*? and is entitled 
to subrogation,?* and to have the lien of the encum- 
brance kept alive until he is paid.** But, since a 
purchaser of land who acquires an interest therein 
with notice, actual or constructive, of an adverse 
claim of a third person under a prior contract or con- 
veyance takes subject to such claim, whether he has 
received a deed or not,?> such purchaser, having no- 
tice of a prior accepted option, applying the purchase 
money to discharge encumbrances thereon, on being 


21. Roberts v. Best, 72 S.W. 657, 
172 Mo. 67. 


22. Roberts v. Best, supra. 
23.° Roberts v. Best, supra. 


24. Simpson v. Ennis, 39 S.E. 853, 
854, 114 Ga. 202 [quot 24 American & 
Eng. Encyc. of Law (1st ed) p 253]; 


110 Mo. 419; 


110 Mo. 419; 


S.R. 912 
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32. Gooch v. Botts, 20 S.W. 192, 
Vasser v. Liberty, 110 
S.W. 119, 50 Tex.Civ.App, 111. 


33. Gooch v. Botts, 20 S.W. 192, 
Vasser v. Liberty, 110 
S.W. 119, 50 Tex.Civ.App. 111; Brown 
v. Orr, 65 S.B. 499, 110 Va. 1, 185 Am. 


[a] Ilustrations.—(1) 


compelled to perform the option is not entitled to 
be subrogated to the rights of the encumbrancers 
paid.®® 

[§ 102] b. Application to Discharge of Particular 
Encumbrances—(1) Chattel Mortgage or Deed of 
Trust. In general, a bona fide purchaser from a 
chattel mortgagee will, under principles of subro- 
gation, succeed to all the rights of his grantor,** 
even though he has no contract of assignment.?* 
So, where a chattel, encumbered with other chattels 
by a chattel mortgage, is sold and, by consent of the 
parties, the purchase money credited as part payment 
of the debt secured by the mortgage, such purchaser 
is not a mere stranger or volunteer,*®® and the equi- 
table doctrine of subrogation applies for his protec- 
tion,#® particularly when receiving an assignment 
of the mortgage.*: However, under the general 
principle that one seeking subrogation must come 
into court with elean hands,*2 where purchasers of 
a chattel encumbered by a mortgage, on being con- 
victed of conversion, have paid such judgment, such 
payment does not entitle them to be subrogated to 
the right of the chattel mortgagee.** A purchaser 
of chattels, encumbered by a deed of trust, on be- 
ing compelled to discharge the lien in order to 
protect his interest, is not a mere volunteer,** and 
is entitled to be subrogated to the rights of the holder 
of the trust deed.*° 


Assumption or knowledge of encumbrance. Where 


a purchaser of land encumbered by a chattel mort- 
gage assumes payment of the mortgage as part of 
the purchase price, he is not entitled to be subro- 
gated to the benefits of the encumbrance.*® 


Failure of title. A purchaser of a chattel who, 
in good faith of his title or interest, although not 
having title or interest, discharges a chattel mort- 


purchaser of property from a pledgee 
who sold in violation of the pledge 
succeeds to all the rights of the 
pledgee applies. Potter v. Lohse, 77 
Ps 14195731) Mont: / 91° >.) Right sor 
bona fide purchaser from pledgee see 
Pledges § 275. 


38. Potter v. Lohse, supra. 


Where a 39. O. S. Kelly Co. v. Lobenthal, 


[8§ 99-102 


ete Ad v. Best, 72 S.W. 657, 172 Mo. 
if 


25. Roberts v. Best, supra. 


Effect of voluntary payment gener- 
ally see supra § 27. 


26. La Grange vy. Greer-Wilkinson 
re twigs Co., 108 N.E. 378, 59 Ind.App. 


Primary liability as affecting sub- 
rogation generally see supra § 25. 


27. Application to discharge of 
“heey encumbrances see infra §§ 
102-106. 


Subrogation to warranties in con- 
rete of sale of personalty see Sales 
us 


28. Caley v. Morgan, 16 N.E. 790, 
114 Ind. 350. 


29. Campbell v. Hamilton, (Tenn. 
Ch.A.) 39 S.W. 895; Isensee v. Aus- 
tin, 46 P. 394, 15 Wash. 352. 


Benenson vy. Evans, 134 S.B. 


30. 
441, 162 Ga. 578. 


31. Application to discharge of 
ey ai encumbrances see infra §$§ 


person, having title under a decree of 
court, in good faith discharges an en- 
cumbrance, but the decree is subse- 
quently reversed, he is entitled to 
subrogation. Gooch v. Botts, 20 S.W. 
192, 110: Mo. 419. (2) Purchasers of 
land from a city, dedicated by the 
city to the county, sold expressly to 
obtain funds to pay bonds issued by 
the city for the erection of city build- 
ings, are subrogated to the rights and 
remedies of the holders of the bonds 
so paid off and discharged. Vasser 
v. Liberty, 110 S.W. 119, 50 Tex.Civ. 
App. 111. 


. 34 Gooch v. Botts, 20 S.W. 192, 
110 Mo, 419. 


35. See Vendor and Purchaser [39 
Cyc 1648]. 


36. Brooks v. Wentz, 49 A, 147, 61 
N.J.Eq. 474. . 


37. Potter v. Lohse, 77 P. 419, $1 
Mont, 91. 


[a] Reasons for rule.—(1) In view 
of a statutory maxim that, where the 
reason is the same the rule should be 
the same, the rule that a bona fide 


15 OhioCir.Ct. 348, 8 OhioCir.Dec. 300. 


40. O. S. Kelly Co. v. Lobenthal, 
supra. 


41. C. M. Davis & Son vy. Butler, 
93 S.E. 193, 107 S.C. 548. 


42. See supra § 19. 


43. Galliland v. Williams, 61 So. 
291, 181 Ala. 178. 


44. Ellis-Jones Drug Co. v. Coker, 
125 So. 826, 156 Mise. 775 [sug error 
overr and setting aside judgment re- 
fused 127 So. 283, 156 Miss. 775]. 


45. Ellis-Jones Drug Co. v. Coker, 
supra, 4 


46. Hubbard v. Le Barron, 81 N., 
W. 681, 110 Iowa 4438; Avon-by-the- 
Sea_ Land, ete., Co. v. McDowell, 62 
A. .866,. Tl NwJ.Bq. 1165 
North Texas State Bank, 
App.) 155 S:wW.-971. 


[a] Part payment of such chattel 
mortgage also bars subrogation. 
Houghtelin v. Diehl, 277 P. 699, 47 
Idaho 636; Hubbard y. Le Barron, 81 
N.W. 681, 110 Iowa 443. 


(Tex.Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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gage thereon is entitled to be subrogated to the 
rights of the chattel mortgagee.*? 


[§ 103] (2) Judgment Lien. Since a purchaser 
who takes land without knowledge of a judgment, 
which is a lien on it, is, as respects the land, a surety 
of the payment of the judgment to the extent of the 
value of the land,*® on payment thereof, such pur- 
chaser is entitled to be subrogated to the rights of 
the judgment creditor,*® and he may be subrogated 
to the judgment ereditor’s lien against other prop- 
erty of the judgment debtor;*° if, to save his land 
from sale, he has paid several judgment liens, he 
is entitled to be subrogated to the liens of such cred- 
itors against any other land of his vendor.®! In like 
manner the vendee of land encumbered with judg- 
ment liens who deposits money in court to pay the 
senior judgment becomes subrogated to the rights 
of such judgment creditor to the extent of his pay- 
ment, as against the junior judgment creditor,®2 
although by mistake the amount deposited is not 
quite enough to satisfy the senior judgment in full.®3 
In the absence of an agreement preventing applica- 
tion of the doctrine of subrogation, where a pur- 
chaser of land encumbered by judgment liens par- 
tially discharges a judgment thereon, he is entitled 
to be subrogated pro tanto to the rights of the judg- 
ment ereditor.°* Where a judgment debtor conveyed 


47. H. Sinning v. Sumpter, 121 P.]1 A. 549, 1 Pa.Cas. 


Special lien.—Where two per- 
sons bought separate pieces of land 
a common grantor, 
which there was a judgment lien, but 


332, 86 Kan. 454; Journal Pub. Co. v. [a] 
Barber, 81 S.H. 694, 165 N.C. 478. 


‘.[a] hus, where an owner of cat- |] of 
tle sells them to two different par- 
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part of his land, the grantee assuming the judgment 
debt, the grantee of the rest of the land, being com- 
pelled to pay the judgment for his own protection, 
is entitled to be subrogated to the rights of the ven- 
dor,®® as against a purchaser at a foreclosure sale 
for a mortgage subsequently given.®® 


Failure of title. Where a purchaser of land en- 
cumbered by judgment liens has discharged such 
liens, but his title fails, he is entitled to be subro- 
gated to the rights of the henholders.®7 A grantee 
of land who, through neglect to record his deed, 
has had the land taken from‘him on execution issued 
on a judgment rendered against his grantor, in an 
action on a debt secured by a mortgage of the gran- 
tor’s other land, may maintain a bill in equity against 
his grantor and the judgment creditor to be subro- 
gated, to the extent of his loss by the levy, to all 
the rights of the latter under the mortgage not re- 
quired for the full satisfaction of the debt.°8 So 
a purchaser of attached property who, even after 
suit, uses the purchase money to discharge existing 
judgment liens, is entitled to subrogation where the 
property is decreed to be sold.5® 


[§ 404] (3) Mortgage or Deed of Trust. In the 
absence of assumption or knowledge of the mort- 
gage,°° or failure of title,*! a purchaser of raalty en- 
cumbered by a mortgage®? or encumbered by a deed 


Barr v. Patrick, supra. 


57. Blair v. Mounts, 24 S.E. 620, 41 
W.Va. 706. ' 


on each of} 58, Wall v. Mason, 102 Mass. 313. 
[a] One induced by fraud to con- 


ties, and the second party without 
knowledge of the first sale pays off a 
chattel mortgage thereon. he is sub- 
rogated to all the rights of the mort- 
gagee as against the first purchaser. 
H. Sinning v. Sumpter, 121 P. 332, 86 


Kan. 454. 


[b] Not volunteer.—Journal Pub. 
Co. v. Barber, 81 S.E. 694, 165 N.C. 
478. 

48. See Vendor and Purchaser [39 
Cyc 1654]. 

49. Davenport v. Bartlett, 9 Ala. 
179; Jansen -v. Perrin, 19 S.W.(2d) 
1105, 1106, 179 Ark. 927 [cit Cyc]. 


[a] Im Louisiana, under Civ. Code 
§ 2161, providing that subrogation 
takes place of right for the benefit of 
the purchaser of any immovable 
property who employs the price of 
his purchase in paying the creditors 
to whom the property was mortgaged, 
where property is expropriated and 
proper deposit made, but a judgment 
given against the deposit for costs 
under mortgage proceedings, but 
such expropriation was annulled aft- 
er satisfaction of the judgment out 
of the deposit, and subsequently an- 
other expropriation was made, plain- 
tiffs who had paid the judgment are 
entitled to subrogation. Mississippi, 
etc., Ship Canal Co. v. Noyes, 25 La. 
Ann. 62. " 


[b] Purchaser from surety of a 
vendee whose property is under a 
judgment lien is subrogated to all 


his rights and equities. Wooten v. 
Buchanan, 49 Miss. 386. 
[ec] Purchaser under warranty 


against encumbrances, on being com- 
pelled to pay a judgment which is a 
lien on the property, is entitled to be 
subrogated to the rights of the judg- 
ment creditor. Barnes v. Mott, 16 
Abb.Pr.N.S. (N.Y.) 57 [aff 6 Daly 150, 
51 Wow.Pr. 27, and aff 64 N.Y. 397, 
21 Am.R. 625]; Hamilton v. Huston, 


on one of the pieces the grantor had 
placed a trust deed as a separate lien 
for the amount of the judgments, and 
the holder of the judgments to which 
the land was subject levied execution 
on the piece of land on which there 
was no special lien, and the owner 
was compelled to buy off the execu- 
tion, the piece of land subject to the 
special lien was primarily liable for 
the judgments as between the two 
purchasers, and the purchaser of the 
other piece being compelled to pay 
the judgments to save its land was 
entitled to be subrogated to the rights 
of the owner of the trust deed on the 
tract subject to the special lien. 
Pleasant Hill Light, etce., Co. v. Quin- 
lan, 109 S.W. 1061, 130 Mo.App. 487. 


50. Jansen’ v. Perrin, 19 S.W.(2d) 
1105, 1106, 179 Ark. 927 [quot Cyc]; 
Lowry v. McKinney, 68 Pa. 294; In 
re McGill, 6 Pa. 504. 


[a] VWendee of cosurety.—(1) 
Where judgment is recovered against 
a number of cosureties, and subse- 
quently one of the cosureties sells 
his land to plaintiff who, to protect 
himself, pays the judgment, plaintiff 
is subrogated to the rights of his ven- 
dor (Furnold v. State Bank, 44 Mo. 
8360), (2) and is entitled to all the 
liens, priorities, and securities held 
by ‘the creditor (Furnold v. State 
Bank, supra). 

51. Jansen v. Perrin, 19 S.W,(2d) 


1105, 1106, 179 Ark. 927 [quot Cyc]; 
Beall v. Walker, 26 W.Va. 741. 


52. Sower’s Appeal, 15 A. 898, 1 
Mon. 49 
53. Sower’s Appeal, supra. 


54. Brown v. Harding, 89 S.H. 222, 
86 S.H. 1010,,171 N.C. 686, 170. N.C. 
253, Ann.Cas.1917C 548 [retaxation of 
costs den 90 S.H. 3, 172 N.C. 835]. 


55. Barr v. Patrick, 3 N.W. 7438, 52 
Iowa 704, 


vey land subject to a prior mortgage 
to one who mortgaged the land, and 
after selling the mortgage to a third 
person reconveyed the land to the de- 
frauded grantor is, on paying the pri- 
or mortgage, subrogated to the rights 
of the first mortgage, as against the 
third person. Simpson vy. Del Hoyo, 


94 N.Y. 189. 
59. Beall vy. Barclay, 10 B.Mon. 
(Ky.) 261. 


60. See infra notes 89-11. 
61. See infra notes 12-24. 


62. U.S.—Barnes v. Cady, 232 F. 
818, 146 C.C.A. 366 [rev 208 F. 361, 
and aff 208 F. 359]. f \ 


Ala.—Cook v. Kelly, 75 So. 9538, 200 
Ala. 133. : 


Colo.—Capitol Nat. Bank v. Holmes, 
952 PP) SL4) 43 Colow U54y el 27a Amisuny, 
108, 16 L.R.A.N.S. 470. 


Ga.—Simpson v. Ennis, 39 S.E. 8538, 
114 Ga. 202. 


Tll.—Lowden v. Wilson, 84 N.E. 245, 
233 Ill. 340; Matteson v. Thomas, 41 
Ill. 110; Smith v. Dinsmore, 16 TI]l. 
App. 115 [rev on other grounds 4 N.E. 
648, 119 Ill. 656]. 

Ind.—Farmers’ Bank v. Butterfield, 
100 Ind. 229; Hines v. Dresher, 93 
Ind. 551; Kinney v. Heuring, 87 N.E. 
1053, 88 N.E. 865, 44 Ind.App. 590. 

Miss.—-Nixon v. Julian, 18 So. 366, 
72 Miss. 570. 

Neb.—Brownell v. Stoddard, 60 N. 
W. 380, 42 Neb. 177. 

N.H.—Robinson. vy. Leavitt, 7 N.H. 
(i¥ 

N.Y.—Zimmerman yv. Haller, 154 N. 
¥.S.673, 91 Misc. 273) [afl 159° No¥.S: 
1150]. 

S.C.—Surasky v. Weintraub, 73 S.E. 
1029, 90 S.C. 522. 


Tenn.—Hurt v. Reeves, 5 Hayw. 50, 


792 [60 C.J.] 
of trust®? may be entitled to subrogation so far as 
he has paid and discharged encumbrance for protec- 
tion of his interest; and rule extends to assignee,°* 
grantee,®> and subpurchaser.*® Thus, when mon- 
ey due on the mortgage is paid by such purchaser, it 
is in the nature of an equitable assignment, substi- 
tuting him who pays in the place of the mortgagee,®* 
or holder of a deed of trust;*® and it makes no dif- 
ference whether he took an assignment of the mort- 
gage as a release, or whéther a discharge was made 
and evidence of the debt canceled;*® the debt it- 
self may be held still to subsist in him who paid the 
money as assignee, so far as it ought to subsist, in 
the nattre of a lien on the land, and the mortgage 
be considered in force for his benefit, so far as he 
ought in justice to hold the land under it, as if it 
had been actually assigned;7° and no proof of in- 
tention on his part to keep the mortgage alive is 
necessary to give him the benefit of it.‘ So where, 
with the assent of the vendor, the purchase money 
is applied to payment of a mortgage’? or deed of 
trust,7? the purchaser, not assuming the encum- 
branece, is not a stranger or volunteer, and, as to such 
mortgage’? or deed of trust*® will be entitled to 
subrogation as against subsequent encumbrances. In 
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case such payment by the purchaser only partially 
discharges the mortgage, he is entitled to be sub- 
rogated pro tanto as against such subsequent en- 
cumbranees,?* and a purchaser of land encumbered 
by a mortgage, making part payment to the mort- 
gagee of the debt sectred by the mortgage, is enti- 
tled to be subrogated pro tanto as to subsequent 
encumbrances.**7 A purchaser under a contract en-- 
titling him to apply deferred purchase money to 
liens and encumbrances existing on the property, 
purchasing at fair value for less than the amount 
of a mortgage thereon, is entitled to be subrogated 
pro tanto.*® Moreover, a purchaser by parol of part 
of a tract encumbered by a mortgage, who pays the 
entire mortgage to protect his interest, is entitled 
to be subrogated to the mortgage.‘® The purchas- 
er’s right of subrogation is not affected by the fact 
that he took other security from his grantor.®° In. 
a case where a mortgage lien, although released, is 
properly revived,’! the mortgagee, as owner of the 
premises, is entitled to be subrogated to the lien of 
the mortgage as against an intervening junior en- 
cumbrancer.’2 However, where the mortgage dis- 
charged is not a valid lien on the land, sueh purchas- 
er is not thereby entitled to subrogation,®* nor, not 


Wis.—Tellett v. Albregtson, 152 N. 
W. 152, 160 Wis. 487. 


[a] Appropriation of land.—School 
eity required to pay mortgage exist- 
ing at time of appropriation of land 
was mntitled by subrogation to recov- 
er ammount from the owners. Conklin 
v. School City of South Bend, 124 
N.E. 464, 73 Ind.App. 25. 


[b] Thus (1) purchasers from 
heirs of mortgagor, paying the debt 
secured by the mortgage, are entitled 
to be subrogated to all the rights of 
the creditor whose debt was paid. 
Simpson v. Ennis, 39 S.E. 853, 114 Ga. 
202. (2) Purchaser from life tenant, 
paying off a mortgage in order,.to pro- 
tect his interest, is entitled as against 
remaindermen to have the lien pre- 
served and enforced for his benefit. 
Tellett v.! Albregtson, 152 N.W. 152, 
160 Wis. 487. 


[ec] Co-purchasers of land, dis- 
charging a purchase-money mortgage 
for one of co-purchasers, are subro- 
gated to the rights of the vendor un- 
der a purchase-money mortgage as 
against such purchaser.—Surasky v. 
Weintraub, 73 S.E. 1029, 90 S.C. 522. 


[d] Reasons for rnule.—(1) In case 
of a conveyance of mortgaged land 
without any contract between the 
mortgagor and purchaser as to pay- 
ment of the mortgage, the purchaser 
ordinarily takes subject to the mort- 
gage, the mortgagor remaining as 
principal and the land being surety 
for the debt. Kinney v. Heuring, 87 
N.E. 1058, 88 N.E. 865, 44 Ind.App. 
590. (2) Purchaser subject to mort- 
gage see Vendor and Purchaser [39 
Cyc 1654]. (3) Relation of principal 
and surety in case of purchase of 
mortgaged land see Mortgages § 745 
text and note 86. 


63. Nash v. Smith, 96 So. 516, 133 
Miss. 1; Moring v. Privott, 60 S.E. 
509, 146 N.C. 558. 


64. Tarbell v. Durant, 17 A. 44, 61 
Vt. 516. 


[a] Not volunteer.—An assignee 
of the mortgagor, on being compelled 
for the protection of his interest to 
pay the mortgage, is not a volunteer. 
Tarbell v. Durant, 17 A. 44, 61 Vt. 


; For later cases, developments and changes in the law see Annotations, same title and section number, 


516. 


65. Francis v. Francis, 58 S.E. 804, 
{Ke DST OP as Sted 


66. Nixon v. Julian, 18 So. 366, 72 
Miss. 570; Tompkins vy. Seely, 29 
BarbiniGN-X.) 2.02. 


67. Barnes v. Cady, 232 F. 318, 146 
C.C.A. 366 [rev 208 F. 361, and aff 
208 EF. 359]; Robinson v. Leavitt, 7 
N.H. 73, 100; Houston First Nat. 
PERE v. Ackerman, 8 S.W. 45, 70 Tex. 


68. Darrough v. Herbert Kraft Co. 
Bank. 67 PP) 983, L257 Caloi2t2. 


[a] Presumption.—Where the pur- 
chaser pays off a senior deed of trust, 
without actual knowledge of the ex- 
istence of a junior lien, it will be pre- 
sumed that he made the payment for 
his own benefit, and for the protec- 
tion of his interests. Darrough v. 
Herbert. Kraft; Co: Bank, 57 P. 983, 
125 Caly 272. 


69. Matteson v. Thomas, 41 Ill. 
110; Robinson v. Leavitt, 7 N.H. 73; 
Houston First Nat. Bank v. Acker- 
man, 8 S.W. 45, 70 Tex. 315. 


70. Robinson v. Leavitt, 7 N.H. 73; 
Houston First Nat. Bank y. Acker- 
man, 8 S.W. 45, 70 Tex. 315. 


71. Jefferson v. Edrington, 14 S.W. 
99, 53 Ark. 545, 


72. Joyce v. Dauntz, 45 N.E. 900, 55 
OhioSt. 538. 


73. Young v. Morgan, 89 Ill. 199. 


74. Neff v. Elder, 105 S.W. 260, 84 
Ark, 277, 120 Am.S.R. 67; Stevens v. 
King, 24 A. 850, 84 Me. 291; Prest- 
ridge v. Lazar, 95 So. 837, 182 Miss. 
168 [rev 94 So. 799]; Joyce v. Dauntz, 
45 N.E. 900, 55 OhioSt. 538, 


[a] In Louisiana, (1) in view of 
Rev. Civ. Code arts 2161, 2162, pro- 
viding that subrogation takes place 
of right for the benefit of the pur- 
chaser of any immovable property 
who employs the price of his pur- 
chase in paying the creditors to whom 
the property was mortgaged, a pur- 
chaser of mortgaged property who 
pays the mortgage with the purchase 
money is subrogated to the mortgage 
creditor’s rights. W. K. Henderson 


Iron Works & Supply Co. v. Jeffries, 
105 So. 792, 159 La. 620; Dennis v. 
Graham, 105 So. 87, 159 La. 24; Hob- 
good v. Schuler, 10 So. 812, 44 La. 
Ann. 537. (2) Moreover, by payment 
of interest accumulations on _ the 
mortgage, he may be subrogated pro 
tanto. Hobgood v. Schuler, 10 So. 
812, 44 La.Ann. 537. : 
{b] That purchaser had notice of 
subsequent encumbrances at time of 


purchase is immaterial. Joyce Vv. 
Dauntz, 45 N.E. 900, 55 OhioSt. 538. 


75. Young v. Morgan, 89 Ill. 199: 
[a] Release of trust deed to pur- 
chaser does not affect the rule. 


Young v. Morgan, 89 Ill. 199. 


76. Joyce v. Dauntz, 45-N.B. 900, 
55 OhioSt. 538. 


77. Fuller vy. Irvin, 
Kan.App, 248. 


[a] Assignee of mortgagor, mak- 
ing payments to mortgagee to protect 
interests not with intent to cancel 
mortgage pro tanto, is entitled to sub- 
rogation to rights of mortgagee to ex- 
tent of such payments. Union Trust 
Co. of Pittsburgh v. Hugus, 102 A. 
170, 171, 258 Pa. 479 [cit Cyc]. 


78  Lazzell vy, Keenan, 87 S.BE. 80, 
77 W.Va. 180. 


Champlin v. Williams, 9 Pa. 
341; Murray v. O’Brien, 105 P. 840, 
56 Wash. 361, 28 L.R.A.N.S. 998. 


[a] That purchaser of part inter- 
est in mortgaged realty (1) tendered 
payment of the debt in order to ob- 
tain an advantage over codwners does 
not affect such purchaser’s right to 
subrogation (Murray v. O’Brien, 105 
iP: , 56 Wash. 361, 28 L.R.A.N.S. 
998), (2) since the law places on such 
purchaser no duty to protect others 
interested (Murray v. O’Brien, supra). 


80. Smith v. Dinsmore, 16 Tll.App. 
115 [rev on other grounds 4 N.E. 648, 
119 Ill. 656]. 


81. See Mortgages § 882. 


82. _ Perry v. Perry, 221 N.W. 674, 
563 S.D. 585. 


83. Wooten v; Doss, 102 S.E. 647 
25 Ga.App. 91, : 


42 P. 1094, 1 
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having paid or assumed payment of a deed of trust, 
is a purchaser entitled to subrogation. A mort- 
gagee who in purchasing property releases his mort- 
gage in part payment, relying on a promise that a 
prior mortgage would be released, cannot be subro- 
gated to the rights he would have had under the can- 
celed mortgage where the release of the prior mort- 
gage was forged;*> and the same applies to his 
vendee.*® An assignee of a subsequent mortgage 
is not entitled to subrogation to rights existing un- 
der a prior mortgage when the mortgagee, with 
knowledge that the mortgage was not executed by 
a married woman, nevertheless released such prior 
mortgage.** Where a purchaser’s money is applied 
by the vendor to the discharge of a mortgage lien, 
the purchaser obtains no right of subrogation.’§ 


Assumption or knowledge of encumbrance. Since 
a purchaser of land on which there is a mortgage, 
assuming payment of the mortgage as part of the 
purchase price, becomes the principal debtor,’® and 
his payment thereof operates in law as an extin- 
guishment of the len,®°® and, being under no duty 
to buy the land, he is a volunteer,® on paying the 
mortgage he is not entitled to be subrogated to the 


84. Novak v. Kruse, 123 N.E. 519, 
288 Ill. 363 [rev 211, Ill.App. 274]. 


85. Johnson v. Coffin, 273 P. 486, 
127 Kan. 405. 
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included, is not entitled by subroga- 
tion tc succeed to the mortgage lien. 
eat v. Alexander, 6 Rand. (27 Va.) 
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rights of the mortgagee,®? to the prejudice of a 
junior lien claimant of whose lien he had actual®* 
or constructive®* notice at the time of payment, in 
the absence of an agreement between the parties 
that he will be subrogated,®® or an assignment of 
the mortgage.°® Where purchasers of land under 
title from a life tenant discharge a mortgage given 
by the life tenant for the purchase price, having 
notice of the life estate, they cannot elaim subro- 
gation to the rights of the mortgagee as against the 
remaindermen.®* Nor will a purchaser of land sub- 
ject to a mortgage, which he assumed and paid, and 
which formed part of the purchase price,®® or his 
grantee®® be entitled to subrogation to the rights 
of the mortgagor as against a judgment creditor of 
the mortgagor whose judgment had been rendered 
and recorded at the time the land was bought, even 
though he expended large sums of money in improv- 
ing the premises and assumed and paid other liens 
thereon prior to such judgment;! nor is he entitled 


| to be subrogated to the rights of the mortgagee to 


have the mortgage foreclosed as against the pur- 
chaser of the land under a foreclosure of a second 
mortgage.?, So, where a purchaser assumes all en- 


where party seeking it is guilty of 
gross negligence applies. Hayden v. 
Huff, 83 N.W.. 920, 60 Neb. 625 [aff 
88 N.W. 179, 63 Neb. 99]. (2) Neces- 


ae . sity of absence of gross negligence 
86. Johnson v. Coffin, supra. ian Anderson .v. Wilson, 100 see supra § 21. 
87. First Nat. Bank v. Plante, 235 I : . . 
S owa.—Morrison vy. Morrison, 38 {b] Fraudulent misrepresentation 
N.W. 135, 60 N.D. 512. Iowa 73. of vendor to purchaser as to existence 


88. Brown v. Merchants’ Bank, 66 
Mo.App. 427; Garwood v. Eldridge, 2 
N.J.Eq. 145, 34 Am.Dec. 195. 


89. See Mortgages § 789. 
90. See Mortgages § 891. 
91. Fidelity & Deposit Co. of Mary- 


Jand wo Vance, 245-P.,. 578, 235 ‘OK. 
24; Kahn v. McConnell, 131 -P. 682, 
37 Okl. 219, 47 L.R.A.N.S. 1189. 


92. Cal.—McCarthy v. Kurkjian, 
224 P. 1016, 65 Cal.App. 569. 


Ohio.—Dieboldt Brewing Co. v. 
Grabski, 28 OhioCir.Ct. 91; Crouse v. 
Caldwell, 1 OhioDec. (Reprint) 359, 8 
WestL.J. 256. 


Pa.—Young v. Brady, 95 A. 799, 250 
Pay 578. 


Tex.—McDowell v. M. T. Jones 
Lumber Co., 93 S.W. 476, 42 Tex.Civ. 
App. 260. 


Vt.—Lamoille County Sav. Bank & 


Trust Co. v. Belden, 98 A. 1002, 90 
Wt 535: 
[a] Several grantees.— Where 


property subject to a mortgage was 
divided by sale to two separate gran- 
tees each assuming a proportionate 
share of the mortgage, and the land 
of the last grantee was sold in satis- 
faction of the mortgage, such grantee 
cannot, in the absence of fraud or 
mistake, be subrogated in a separate 
action to the mortgage as to that por- 
tion not assumed by him. Kentona 
Land Co. v. Wire, 54 N.Y.S. 751, 35 
App.Div. 181. 


[b] Grantee of purchaser (1) is 
within rule. McCarthy v. Kurkjian, 
224 P. 1016, 65 Cal.App. 569. (2) But, 
where a mortgage is given to secure 
sureties on a bond given for a debt, 
and part of the property is sold, and 
the purchase money is applied to re- 
jease the mortgage on such part, but 
the sale fraudulently includes land 
not owned by the vendor, a purchaser 
from a subpurchaser, on being de- 
prived of that portion fraudulently 


Nev.—Gulling vy. Washoe County 


| Bank, 56 P. 580, 24 Nev. 477. 


S.C.—Coleman y. Coleman, 54 S.E. 
758, 74 S.C. 567. 


Wis.—Poluckie v. Wegenke, 119 N. 
W. 188, 187 Wis. 433. 


But see Lance v. Mason, 235 S.W. 
394, 151 Ark. 114 (where a husband 
conveying land without any relin- 
quishment by the wife of her inchoate 
dower interest had assumed payment 
of a mortgage as a part of the pur- 
chase price, the purchaser who also 
assumed mortgage on payment of the 
mortgage was entitled to be subro- 
gated to the rights of the mortgagee 
as against the claim of the wife of 
the grantor). 


94. Ga.—Citizens’ Mercantile Co. v. 
Easom, 123 S.E. 883, 158 Ga. 604; Ra- 
gan v. Standard Scale Co.; 58 S.E. 31, 
128 Ga. 544. 


Ind.—Caley v. Morgan, 16 N.E. 7909, 
114 Ind. 350. 

Iowa.—Stastny v. Pease, 100 N.W. 
482, 124 Iowa 587. 


Kan.—Kuhn y. National Bank of 
Holton, 87 P. 551, 74 Kan. 456, 118 
Am.S.R. 332. 


Neb.—Hayden v. Huff, 83 N.W. 920, 
60 Neb. 625, 88 N.W. 179, 63 Neb. 99. 


Nev.—Gulling v. Washoe County 
Bank, 5¢ P. 580, 24 Nev. 477. 


Oki.—Fidelity & Deposit Co. of 
Maryland v. Vance, 245 P. 578, 135 
Okl. 24; Kahn v. McConnell, 131 P. 


682; 37 ORV 219/47 LL RiALN-S: (1189. 


Pa.—Lackawanna Trust & Safe De- 
posit Co. v. Gomeringer, 84 A. 757, 236 
Pa. 179. 

But see Dixon v. Morgan, 285 S.W. 
558, 154 Tenn. 389 (in absence of actu- 
al notice, he is entitled to subroga- 
tion). : } 

[a] Reasons for rule.—(1) Rule 
that subrogation will not be granted 


of junior mortgage, in which’ junior 
mortgagee did not participate, does 
not affect rule. Fidelity & Deposit 
Co. of Maryland vy. Vance, 245 P. 
578, 1385 Okl. 24, 


[c] Record is sufficient construc- 
tive notice. Stastny v. Pease, 100 N. 
W. 482, 124 Iowa 587; Fidelity & De- 
posit Co. of Maryland v. Vance, 245 P. 
578, 185 Okl. 24; Tynes v. Smith, 234 
P. 637, 105 Okl. 100; Kahn v. McCon- 
nell, 131 P. 682, 37 Okl. 219, 47 L.R.A. 
N.S. 1189. 


.{d] Redemption from foreclosure 
sale by purchaser of land on which a 
mortgage existed, pursuant to a con- 
traet that such redemption would 
constitute part payment of the pur- 
chase price, does not subrogate the 
purchaser to. the mortgage lien as 
against a judgment creditor of whose 
lien he had constructive notice. Ca- 
ley v. Morgan, 16 N.E. 790, 114 Ind. 
850. : 

95. Citizens’ Mercantile Co. v. 
Easom, 123 S.E. 883, 158 Ga. 604; Ra- 
gan v. Standard Scale Co., 58 S.E. 31, 
128 Ga. 544; Tynes v. Smith, 234 P. 
637, 105 Okl. 100. 


96. Tynes v. Smith, supra. 


97. Robinson v. Lowery, 
487, 52 S.C. 464. 


98 Cady v. Barnes, 208 F. 361, 368 
[rev on other grounds 232 F. 318, 146 
C.C2A...366,'and cit-Cyc];, Witt v. Rice, 
57 NW. 951, 90 Iowa 451; Hargis v. 
Robinson, 66 P. 988, 63 Kan. 686; 
Dieboldt Brewing Co. v. Grabski, 28 
OhioCir.Ct. 91; Crouse v. Caldwell, 1 


30 S.E. 


OhioDec. (Reprint) 359, 8 WestL.J. 
256. 
99. Goodyear v. Goodyear, 33 N.W. 


142, 72 Iowa 329. 


1. Witt v. Rice, 57 N-W. 951, 90 
Iowa 451; Afton First Nat. Bank v. 
Thompson, 34 N.W. 184, 72 Iowa 417. 


2. Kellogg v. Colby, 49 N.W. 1001, 
83 Iowa 513. 
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cumbrances on the land at the time of conveyance 
as part of the purchase price, he is not entitled to 
be subrogated to the rights of mortgagees paid as 
against a recorded judgment existing at the time 
of the conveyance, even though it is subsequent 
to the mortgage. But, where a grantee, assuming 
a mortgage, conveys to a third person who pays the 
mortgage in order to protect his title, such third 
person is entitled to be subrogated to the rights of 
the mortgagee,* particularly where he takes an as- 
signment of the mortgage. -Where a grantee of a 
part of mortgaged premises assumes to pay the debt, 
but the grantee of the other part is compelled to 
pay in order to protect his interest, such latter gran- 
tee is not a mere volunteer,® and is entitled to be 
subrogated to the rights of the mortgagor against 
the grantee assuming payment,’ unless the payment 
is of only part of the obligation.* So a purchaser 
of realty encumbered by a deed of trust, who as- 
sumes and pays the deed of trust as part of the pur- 
chase price, is not entitled to subrogation as against 
a junior deed of trust of which he had actual knowl- 
edge.» A purchaser who has expressly contracted 
to retain from the purchase money sufficient to dis- 
“charge a debt secured by a deed of trust on the 
property is not entitled to be subrogated to the len 
as against his vendor and those claiming under 


3. Martin v. C. Aultman & Co., 49 
N.W. 749, 80 Wis. 150. 99 N.Y 


[a] Reason for rule.—Vendee in 


N.D 
paying the mortgage does no more] 551, 49 N.D. 125. 


SUBROGATION : 


Nee nt v. Emmerich, 2 N.E. 6, 


—-Hodge v. Dunlop, 190 N.W. 


him.1° But, where property encumbered by a deed 
of trust is purchased subject to the deed as part 
of the purchase price, and such purchaser, relying 
on fraudulent representations of the vendor that 
the property was otherwise free of encumbrances, 
pays off the deed of trust, he will be entitled to sub- 
rogation, provided no new rights have been created 
in reliance on the discharge of the deed of trust.*? 


Failure of title. A purchaser of property encum- 
bered by a mortgage or deed of trust who, in order 
to protect his title or interest, believing in good 
faith he has title or interest, although his title or 
interest has’ failed, discharges the mortgage’? or 
deed of trust1? is entitled to subrogation. One who 
at the time of paying the mortgage debt erroneously 
believes himself the owner of the property, while 
in fact the record shows him entitled to but a life 
estate, is nevertheless entitled to subrogation against 
the remainderman to the extent to which such re- 
mainderman was bound to pay the mortgage to pro- 
tect his estate.t* So, when a purchaser of realty 
assumes a mortgage thereon as part of the purchase 
price and discharges the mortgage, believing in good 
faith that he has good title, although he has no 
title, he thereby becomes the equitable owner of the 
mortgage,'® entitled to subrogation,'® and to have 


—Plaintiff, in a suit for specific per- 
formance of contract for sale of land, 
who, pursuant to order, paid money 
into court to discharge a mortgage, 
is entitled to subrogation to the mort- 
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than he agrees to do and merely dis-- 
charges his own obligation. Martin 
v. C. Aultman & Co., 49 N.W. 749, 80 
Wis. 150. 


4. Thomas v. Home Mut. Bldg: 
Loan Ass’n, 90 N.E. 1081, 243 Ill. 550; 
Kollen v. Sooy, 137 N.W. 808, 172 
Mich, 214. 

5. Kollen vy. Sooy, supra. 


6. Walker vy. Mathis, 194 S.W. 702, 
128, Ark. 317. 


7. Walker v. Mathis, supra. 


8. Thompson v. Menefee, 100 So. 
107, 211 Ala. 168. 
[a] Znterest.—Where realty, en- 


cumbered by a mortgage, is sold to 
several who assumed payment of por- 
tions of the mortgage and convey to 
others who assumed so much of the 
mortgage as their grantors assumed, 
and one of such subgrantees paid in- 
terest on the entire mortgage to pre- 
vent foreclosure, he is not entitled 
to obtain proportionate shares of the 
interest from the other subgrantees. 
. Thompson v. Menefee, 100 So. 107, 211 
Ala. 168. 


9. Campbell v. Hamilton, (Tenn. 
Ch.App.) 39 S.W. 895. 


[a] That payment of trust deed 
was at time of purchase does not make 
it less a case of assumption. Camp- 
bell v. Hamilton, (Tenn.Ch.App.) 39 
S.W. 895. . 


[b] Part payment will not defeat 
the right of subrogation as against 
a subsequent deed of trust. Campbell 
ae (Tenn.Ch.App.) 39 S.W. 


oon Menefee v. Marge, (Va.) 4 S.B. 
11. Johnson v. Tootle, 47 P. 1033, 


14 Utah 482. 


12. Ill—Landis vy. Wolf, 119 Ill. 
App. 11. 


Me.—Stevens v. King, 24 A. 850, 34] 44: 


1 
Me. 291 


—_— ——_. 


R.I.—Thornley Supply Co. v. Madi- 
gan,,154 A. 277. 


$.C.—Tilghman Lumber Co. v. 
Matheson, 70 S.H. 10383, 88 S.C. 432; 
Cape Fear Lumber Co. v. Evans, 48 
S7B. 1083 .694S:.Ce. 938: 


Tex.—Davis v. John V. Farwell Co., 
(Civ.App.) 49 S.W. 656. 


Wis.—Stewart v. Stewart, 63 N.W. 
886, 90 Wis. 516, 48 Am.S.R. 949. 


[a] Gaches.—Grantee under inval- 
id deed, having paid mortgage on 
property prior to cancellation of the 
deed, is entitled to be subrogated to 
the rights of the original mortgagee 
in view of laches by the grantor in 
having the deed canceled. Hofman 
v. Demple, 35 P. 803, 52 Kan. 756 [rev 
Ek anne grounds 387 P. 976, 153 Kan. 


[b] Payment not voluxtary.— 
Clute v. Emmerich, 2 N.E. 6, 99 N.Y. 
342; Davis v. John V. Farwell Co., 
(Tex.Civ.App.) 49 S.W. 656. 


[ec] Purchaser from joint owner, 
having no knowledge or notice that 
the title is held jointly, is entitled as 
assignee to the rights of his grantor 
who, having discharged a mortgage 
on the land jointly assumed by him- 
self and wife as joint owners, is en- 
titled to be subrogated to the rights 
of the mortgagee as against the heirs 
of the wife for their proportionate 
part of the mortgage discharged. Ol- 
Ben v. Peterson, 128 P. 191, 88 Kan. 

50. 


[dad] Purchaser from husband.— 
Where land allotted to a wife under 
partition was deeded to her and her 
husband and the latter paid a mort- 
gage thereon, his purchaser was en- 
titled to subrogation through the hus- 
band’s payment, wheré the purchas- 
er’s title failed because the husband 
had only an estate by the curtesy. 
Jelly v. Lamar, 145 S.W. 799, 242 Mo. 


[e] Payment of money into court. 


gage, if it was determined on appeal 
that she was not entitled to perform- 


ance. Fritz v. Mills, 150 P. 375, 170 
Cal. 449. 

13. Carter v. Taylor, 3 Head 
(Tenn.) 30. 

[a] Thus, where tenants in com- 


mon have executed a deed of trust on 
their property to secure their joint 
debts and, after one tenant has dis- 
appeared, the other tenants thinking 
they have acquired his title by in- 
heritance transfer the land to a pur- 
chaser, who pays the debts secured, 
the purchaser will be subrogated to 
the rights of creditors under the deed 
of trust as against the tenant who 
reappears and claims his land. Carter 
v. Taylor, 3 Head (Tenn.) 30. 


14, Detroit & Northern Michi- 
gan Bldg. & Loan Ass’n y. Oram, 167 
N.W. 50, 538, 200 Mich. 485 [quot Cyc]; 
Pyne Vv. Wilder. 638 CAM LO 72s foe nue 


_la] Purchasers from life tenants 
discharging a mortgage on the whole 
tract to which it was subject, but 
failing to obtain title, are entitled to 
be subrogated to the rights of the life 
tenants as if they had discharged the 
mortgage. Stroh v. O’Hearn, 142 N. 
W. 865, 176 Mich. 164. 


Detroit & Northern Michigan 
Bldg. _& Loan Ass’n yv. Oram, S67 
N.W. 50, 53, 200 Mich. 485 [quot Cyc]; 


sree oe Roniger, 110 N.W. 503, 147, 


Mich. 


[a] Purchaser from fraudulent 
grantee, who although she had con- 


structive notice, had no actual knowl- _ 


edge of the fraud, and was advised 
by attorneys that the grantee’s title 
was good, assuming and paying the 
mortgage, is entitled to be subrogated 
to the rights of the holder. Tibbetts 
v. Terrill, 140 P. 936, 26 Colo.App. 64. 


16. Ala.—Shields v. Hight 
108 So. 525, 214 Ala, 608, 47 ATR 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 104-106] 


the mortgage declared a subsisting lien on the land.17 
Where a purchaser of realty encumbered by a mort- 
gage assumed payment of the mortgage as part 
of the purchase price and willed the property to 
his wife, and the wife discharged such mortgage 
under the belief that she owned the land as devisee, 
although in fact the will was invalid, the wife will 
have a lien on the land for the amount paid by 
her,'S unless the agreement of sale was void;!® and 
where a person purchases land in good faith with- 
out notice of a defect in the title of the vendor, and 
assumes and pays off a trust deed thereon, he is 
entitled to be subrogated to the rights of the cred- 
itor paid.2° However, when the mistake as to title 
is one of law, the purchaser, by discharging the 
mortgage?! or deed of trust,?? is not entitled to 
subrogation. A purchaser of property under a war- 
ranty deed, with knowledge that it is encumbered 
by a mortgage securing a loan by a guardian of the 
ward’s funds, obtaining from the guardian an un- 
authorized release of the mortgage, in return for 
which the borrower substituted other security, on 
foreclosure of the mortgage on the land is entitled 
to be subrogated to the guardian’s rights as to the 
substituted security,?* although he cannot compel 
the guardian first to resort to such security.?* 


[§ 105] (4) Vendor’s Lien. A purchaser of land 
encumbered by a vendor’s lien, paying such lien in 
order to protect his interest, is not a mere volun- 
teer,?®° and, in the absence of assumption or knowl- 
edge of encumbrance’® and failure of title,?7 is en- 
titled to be subrogated to the benefit of the lien as 


Conn.—Paton v. Robinson, 71 A. 


SUBROGATION 


20. Gossard y. Akers, 18 OhioApp. 30. 
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against his vendor?* or a junior encumbrancer,?® 
and this right extends to his grantee.?° So, where 
a purchaser under a warranty deed is compelled to 
free his land from a vendor’s lien, he is entitled to 
be subrogated to the rights of the ereditor paid.?4 


Assumption or knowledge of encumbrance. Where 
a grantee, as part consideration for the land, as- 
sumes and pays a vendor’s lien note thereon, he 
thereby extinguishes the lien,?? and is not entitled 
to be subrogated to the rights of the lienholder.?? 
However, having assumed the lien without knowledge 
of a junior deed of trust, on payment. of the assumed 
hen he is entitled to subrogation where the subse- 
quent lienor has suffered no injury thereby.** 


Failure of title. A purchaser, having purchased 
in good faith of his title or interest and having dis- 
charged a vendor’s lien thereon, his title being de- 
fective, is an equitable assignee of such lien?® and 
is entitled to be subrogated to the rights of the lien- 
holder.** So a purchaser in good faith, assuming 
as part of the purchase price a vendor’s lien there- 
on, whose title is defective, is entitled to be sub- 
rogated to the vendor’s rights.?7 


[$ 106] (5) Miscellaneous Other Encumbrances. 
In accordance with the general rule,?® a purchaser 
who, in the absence of assumption or knowledge of 
encumbrance®® or failure of title,*® discharges a 
hen existing against his property, in order to pro- 
tect his interest or to perfect his title, is entitled — 
to be subrogated to the rights of the lienholder 
paid. 


Smith v. Peace, 1 Lea (Tenn.) 


730, 81 Conn. 547. 129; Murphy v. Smith, (Tex.Civ. | 586 
Ind.—Overturf v. Martin, 84 N.E.| APP.) 50 S.W..1040. [a] Grantee of purchaser is enti- 
531, 170 Ind. 308; Fowler v. Maus, [a] That land was homestead does | tled to be subrogated to the purchas- 


40 N.E. 56, 141 Ind. 47. 
Ky.—Goring v. Shreve, 7 Dana 64. 


118 Me. 80 ts Be i eked: 
Miss.—Jackson v. Overton, 96 So. aa. WeDénalad’ 
742. 


208, 139 Mo. 484. 
Neb.—Betts v. Sims, 53 N.W. 1005, 
35 Neb. 840, 37 Am.S.R. 470. A 


N.Y.—Baldwin v. Moffett, 94 N.Y. 24 
82. . 

[a] Grantee of purchaser is within 
the rule. Shields v. Hightower, 108 


not affect the rule. 
(Tex.Civ.App.) 50 S.W. 1040. 


Mae williams wt eiobyy 08 Also), Pane tage Hee Me ine oe ae 


23. Freiberg v. De Lamar, 27 S.W. 
151, 7 Tex.Civ.App. 263. 


Freiberg v. De Lamar, supra. 33. 


25. Harrison v. First Nat. Bank, 
(Tex.Commn.App.) 238 S.W. 209 [mod 


Murphy vy. Smith, | er’s rights under a bond from the pur- 
chaser’s grantor conditioned for the 
conveyance of a clear title, where 
such grantee has paid the purchase 
money to the purchaser’s grantor. 
Smith v. Peace, 1 Lea (Tenn.) 586. 


31. Newby v. Harbison, (Tex:Civ. 
App.) 185 S.W. 642. 


32. See Vendor and Purchaser [39 
Cye 1843]. 


Harrison v. First Nat. Bank, 
(Tex.Commn.App.) 238 S.W. 209 [mod 
(Civ.App.) 224 S.W. 269]; Hatton v. 


v. Ring, 56 A. 978, 


Quick, 41 S.W. 


. . | (Civ.App.) 224 S.W. 269]; Fulker-| Bodan Lumber Co., 123 S.W. 163, 57 
So. 525, 214 Ala. sg 47 fan phe son v. Taylor, 41 S.E. 863, 100 Va. | Tex.Civ.App. 478; Marinack v. Black- 
Stone v. Ree UGS, Sa tloway, 96 | 426; McNeil v. Miller, 2 S.H. 335, 29] burn, 116 S.E. 7, 93 W.Va. 585. 
200 Ala. 396; Faulk v. Calloway, W.Va. 480. 


So. 504, 123 Ala. 325; Wachstetter v. 
Johnson, 108 N.E. 624, 61 Ind.App. 26. 
659; Wachstetter v. Johnson, 108 N. 27. 
EB. 990, 61 Ind.App. 680. 


[b] Voluntary discharge of mort- 


e is insufficient. Wadsworth V.|+yison vy. First 


See infra text and notes 32-34. 
See infra text and notes 35-37. 35. 


28. Woodland Cemetery Co. v. El- 
lison, 80 S.W. 169, 25 Ky.l. 2069; Har- 36. 


34. Dixon v. Morgan, 285 S.W. 558, 
154 Tenn. 389. 


Dillow vy. Warfel, 32 N.W. 194, 
71 Iowa 166. 


Dillow v. Warfel, supra; Chil- 


Nat. Bank, (Tex.| ton v. Chilton, 289 S.W. 275, 217 Ky. 


Pinicc, 45 N.W. 1131, 43 Minn. 509. 


17. Overturf v. Martin, 84 N.E. 531, 
170 Ind. 308; Detroit & Northern 
Michigan Bldg. & Loan Ass'n Vv. 
Oram, 167 N.W. 50, 53, 200 Mich. 485 
[quot Cyc]; Taylor v. Roniger, 110 
N.W. 503, 147 Mich. 99; Coudert v. 
Coudert, 5 A. 722, 43 N.J.Eq, 407. 


18. Coudert v. Coudert, supra, 
19. Baldwin v. Moffett, 94 N.Y. 82. 


[a] Thus, where a purchaser of 
bonds secured by a trust deed on 
premises subject to a prior mortgage 
agreed that part of the purchase price 
would be used to discharge the mort- 
gage, if the agreement of sale is 
usurious and void, payment of the 
mortgage does not entitle the pur- 
chaser to subrogation. Baldwin v. 
Moffett, 94 N.Y. 82. 


Commn.App.) 238 S.W. 209 [mod (Civ. 
App.) 224 S.W. 269]; Harris v. Ham- 
ilton, (Tex.Commn.App.) 221 S.W. 273 
[rev (Civ.App.) 185 S.W. 409]; Brown 
vy. Farquhar, (Tex.Civ.App.) 225 S.W. 
541; Canadian Country Club v. John- 
son, (Tex.Civ.App.) 176 S.W. 835; 
Fulkerson v. Taylor, 41 S.H. 863, 100 
Va. 426; McNeil v. Miller, 2 S.E. 335, 
29 W.Va. 480. 

[a] Extent of right.—(1) Officers 
and stockholders of a corporation are 
subrogated to the vendor’s lien re- 
tained by the grantor of land to the 
corporation paid off by them (Canadi- 
an Country Club vy. Johnson, (Tex. 
Civ.App.) 176 S.W. 835), (2) but not 
to his interest in the land (Canadian 
Country Club yv. Johnson, supra). 


29. McNeil v. Miller, 2 S.H, 335, 29 
W.Va. 480. 


258. 


37. Christian v. 
(Tenn.) 630. 


[a] In Louisiana, under Civ. Code 
§ 2161 cl 2, providing that the pur- 
chaser of immovable property, who 
employs purchase money to pay cred- 
itors to whom the property is mort- 
gaged, is entitled to subrogation, a 
purchaser of property in good faith, 
whose title fails, is equitably and le- 
gally subrogee of the vendor, entitled 
to exercise vendor’s rights. Fontenot 
vy. La Fleur, 2 La.App. 602. 


38. See supra § 97. 
39. See cases infra note 42, 
40. See infra text and notes 48, 


Clark, 10 Lea 


41. See cases infra this note. 
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Assumption or knowledge of encumbrance. How- 
ever, where a magazine is sold to a purchaser who 
agrees to pay the former owners an annuity, and 
the purchaser resells without providing for an as- 
sumption of the annuity, and the latter’s purchaser 
pays the annuity, under threat to prevent publica- 
tion, such payment does not give a right of subro- 
gation as against the immediate seller.*? 


Failure of title. Where a grantee advances mon- 
ey for purchase of realty, and such purchase money 
is used to discharge materialmen’s liens on the prop- 
erty, such grantee, not obtaining title to the prop- 
erty, is entitled to be subrogated to the rights of 
the lienholders.4? A purchaser of stock pledged as 
collateral security, the purchase money discharging 
the debt for which the pledge was made, becomes 
subrogated to the rights of the pledgee, where he 
acquired no title because of the pledgee’s want of 
authority to sell.44 


[§ 107] 3. Purchasers of Equity of Redemption. 
The purchaser of an equity of redemption, on pay- 
ing off a prior mortgage,*® deed of trust,*® or other 
lien,*? is entitled to be subrogated to the rights of 
the persons paid, the mortgages paid being consid- 
ered a part of the purchaser’s title to the premises,*® 
with interest thereon from the time of payment, at 
the rate specified in such mortgages, in a suit for 
the foreclosure thereof;*® but, although the owner 
of a first mortgage®® or his assignee,°+ will be pro- 
tected to the extent of such mortgage, in case he 


[a] Carrier’s lien.—Where a ship- 
ment of salmon was made under a 
contract of purchase by plaintiff, but 
plaintiff rejected the shipment and 
sued certain banks to enjoin negotia- 
tion of the bills of lading, that plain- 


Me. 291. 


45. 


SUBROGATION 


44. Brinkman vy. Rick, 
App.) 19 S.W.(2d) 808. 


Ala.—Shields 
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becomes owner of the equity of redemption, as: 
against any subsequent mortgages existing at the 
time he becomes such owner, with right to foreclose 
such subsequent mortgage,®? or to require the hold- 
er thereof to redeem,°* neither -such first mortga- 
gee*4 nor his grantee®> can give a mortgage which 
will take precedence, by way of subrogation, over 
the mortgages existing at the time he became owner 
of the equity of redemption. Where land, encum- 
bered by a mortgage, is subsequently mortgaged with 
power of sale, and is then conveyed to another who 
assumes both mortgages, and such grantee conveys 
to plaintiff by warranty deed subject to the first 
mortgage but with the undertaking of the grantee 
to have the second mortgage discharged, and the 
second mortgagee, under his power of sale, adver-. 
tises the property for sale but is paid both the 
mortgage debt and expenses of advertising by plain- 
tiff, plaintiff, as owner of the equity of redemption, 
is entitled to subrogation as against the original 
mortgagor for the amount of the mortgage debt,°® 
but. not for the expenses of advertising.°* But a 
purchaser of the equity of redemption, assuming 
payment of a mortgage, cannot, by purchasing the 
title of a joint purchaser at the foreclosure sale, 
obtain rights additional to those passing under the 
original conveyance.°® However, where the mort- 
gage is discharged by application of the purchase 
money, such discharge out of the purchaser’s funds 
will entitle him to be subrogated to the rights of 
the mortgagee as against the widow’s right to dow- 


‘ 
“i 960 [rev 17 S.W. 438, 92 Ky. 190]. 
(Tex.Civ. Rae Hudson vy. Dismukes, 77. Va. 


47. In re Low, 15 F.Cas.No. 8,558, 


v. Hightower, | 9 powell 264. 


tiff paid the freight charges was not 
a mere act of a volunteer, so as to 
defeat plaintiff’s right to recover such 
charges from the banks. Levin v. 
- Fourth St. Nat. Bank, 121 A. 105, 277 
Pa. 350. k 


[b] Grantee under warranty deed 
(1) discharging liens against the land, 
is entitled to be subrogated to the 
rights of the lienholders (Dothan 
Grocery Co. v. Dowling, 85 So. 498, 204 
Ala. 224; Maitlen v. Maitlen, 89 N.E. 
966, 44 Ind.App. 559), (2) even 
though the lien is not assigned to the 
grantee (Dothan Grocery Co. v. Dow- 
ling, supra). ; 


[ec] Mechanics’ lien.—(1) A pur- 
chaser who is compelled to pay ma- 
terialmen’s liens is entitled to subro- 
gation. Peagler v. Davis, 84 S.B. 59, 
143" Ga. 11, Ann.Casi1917A” 232." (2) 
Assignees of lessees of an oil well, 
including rigs and other improve- 
ments, on being compelled to satisfy 
an execution against the property, 
based on a materialman’s lien, in or- 
der to prevent a Sale, are entitled to 
be subrogated to the rights of the 


lienholder. Alford v. Cobb, 28 Hun 
(N.Y.) 22 
[d] Priority.—A bank, paying out- 


standing liens, which are prior to the 
vendor’s lien notes to protect its title, 
is entitled to priority over the holder 
of the notes. First Nat. Bank v. 
Roller, (Tex.Civ.App.) 299 S.W. 917 
{aff in part and rev in part (Commn. 
App.) 14 S.W.(2d) 834]. ~ 


42. Vogue Co. v. John C, Winston 
Co., 76 Pa.Super. 158. 


43. Stevens v. King, 24 A. 850, 84 


108 So. 525, 214 Ala. 608, 47 A.L.R. 506; 
Fidelity & Deposit Co. of Maryland v. 
Richeson, 105 So. 193, 194, 213 Ala. 
461 [quot Cyc]. 


Ind.—Hines v. Dresher, 93 Ind. 551; 
Ulrich v. Drischell, 88 Ind. 354; Bra- 
den v. Graves, 85 Ind. 92; Ayers v. 
Adams, 82 Ind. 109. 


N.Y.—Platt v. Brick, 35 Hun 121. 


Tex.—Hill v. Preston, 34 S.W.(2d) 
780, 119 Tex. 522 [rev (Civ.App.) 296 
S.W.. 925]. 


Vt.—Walker vy. King, 45 Vt. 525. 


[a] Thus (1) where the mortgagor 
sells property under an agreement to 
pay part of the purchase money to 
discharge the mortgage, but only par- 
tially discharges it, the purchaser is 
entitled to be subrogated to the lien 
of the mortgagee to the extent that 
the purchase money discharged the 
mortgage (Shields v: Hightower, 108 
So. 525, 214 Ala. 608, 47 A.L.R. 506; 
Fidelity & Deposit Co. of Maryland 
v. Richeson, 105 So. 198, 194, 213 Ala. 
461 [quot Cyc]), (2) and his grantee 
is also entitled to such right (Shields 
v. Hightower, supra; Fidelity & De- 


posit Co. of Maryland vy. Richeson, 
supra), 
[b] Estoppel to assert prior mort- 


gage against purchaser of equity of 
redemption see Bunting vy. Gilmore, 24 
N.B. 588, 124 Ind. 113. 


[c] Payment of purchase-money 
mortgage by a firm on lands standing 
in the individual names of the part- 
ners does not subrogate it to the ven- 
dor’s lien. Ratcliff v. Mason, 14 S.W. 


[a] Lien of seamen for wages.— 
Where assignees of the owner sold a 
fishing vessel for its full value, with- 
out taking into account any secret 
liens, and the purchasers were after- 
ward obliged, on a libel against the 
vessel, to pay wages of some of the 
fishermen for the preceding voyage, 
such purchasers of the vessel were 
subrogated to the lien of the seamen 
against the fish and their proceeds, 
and might recover of the assignees 
such proportion of those proceeds as 
the wages so paid bore to the whole 
amount of wages. In re Low, 15 F. 
Cas.No. 8,558, 2 Lowell 264. 


48. Shields v. Hightower, 108 So. 
525. 214 Ala. 608, 47 A.L.R. 506; Fi- 
delity & Deposit Co. of Maryland v. 
Richeson, 105 So. 193, 194, 218 Ala. 
oa 8 Cyc]; Walker v. King, 45 


49. Braden vy. Graves, 85 Ind. 92: 
Walker v. King, 45 Vt. 525. 


50. Dugan v. Lyman, (N.J.Ch.) 23 
(. 


A. 65 

51. Dugan v. Lyman, supra. 

52. Dugan yv. Lyman, supra. 

53. Dugan v. Lyman, supra. 

54. Dugan v. Lyman, supra, 

55. Dugan v. Lyman, supra. 
eee Back v, Gallagher, 114 Mass. 

57. Back v. Gallagher, supra. 

58. Heaton v. Grant Lodge No. 
335, I. O. O. F., 103 N.E. 488, 55 Ind. 
App. 100. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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ern? 
order of court of land subject to a mortgage by hus- 
oand and wife, where the purchaser of the equity of 
redemption discharges the mortgage, he is not enti- 
tled to be subrogated to the rights of the mortgagee 
as against the widow’s right of dower.®® Since, if 
an equity of redemption in mortgaged property is 
sold under execution for a debt other than the debt 
secured by the mortgage, the sale vests the estate 
sold in the purchaser subject to the payment of the 
mortgage debt,®°! where the mortgage debt is sat- 
isfied from other property of the mortgagor, he will 
be subrogated to the rights of the mortgagee to 
enable him to indemnify himself out of the mort- 
gaged premises.°2 Where the purchaser of the 
equity of redemption assumes the mortgage by words 
in the conveyanece,** on foreclosure by a second 
mortgagee under mortgage power of sale,®* with 
realization of an amount insufficient to discharge 
both mortgages, the second mortgagee is entitled 
to be subrogated to the rights of the mortgagor,*® 
and the purchaser will be compelled to pay the bal- 
ance.®°® Where the owner of the equity of redemp- 
tion takes land subject to mortgages without per- 
sonally assuming payment of the mortgages and is 
compelled partially to pay such mortgages, he is 


SUBROGATION 


So, in the case of an administrator’s sale by’ 


[60 C.J.] 797 
not entitled to be subrogated to the extent of his 
payment;®* but, where a mortgagor conveys the 
property expressly subject to the mortgage: and the 
purchaser reconveys, with a covenant against en- 
cumbrances not excepting the mortgage, and such 
purchaser satisfies the mortgage, he obtains no right 
of subrogation to the rights of the mortgagee.°* A 
person who has contracted to purchase Jand which is 
encumbered by a mortgage is not a stranger or vol- 
unteer in redeeming the land from the purchaser 
at the foreclosure sale,°® and is not in the position 
of owner so as to bar his right of subrogation to. 
the right of the purchaser at the foreclosure sale, 
where the contract of sale is not fully carried out,7% 
nor by reason of a tender of a deed to him which 
he has refused as being improper.’! It has been said 
that, where the purchaser of land at an execution 
sale accepts money tendered for redemption by a 
person not entitled to redeem, the person paying 
the money will be subrogated to the purchaser’s right 
to the deed.*? 


[§ 108] 4. Purchasers at Execution, Foreclosure,. 
Judicial, and Similar Sales’*—a. In General. A 
purchaser at an execution’? or judicial sale7> may 
be subrogated to the rights of the creditor, and 
where such purchaser at execution’® or judicial 


[a] Against  widow’s dower.— 
Where property is mortgaged, the 


Roberts v. Edwards, 


it was 


issued against the 


59. House v. Fowle, 29 P. 890, 22| in favor of third parties, which do 
Or. 308. not appear in the conveyance records, 
60. Cox v. Garst, 105 Ill. 342. Sree Pana eeepc noes of the 
61. See Executions § 817. 52 So. 272, 126 La. 194. 
62. Funk v. McReynolds, 33 Ill. [b] LBEffect of forced excessive bid. 
481. —Where the ee ree of one 
quarter section of land, under a re- 
63. See Mortgages §§ 764-828. corded contract to purchase it, bid in 
64. See Mortgages §§ 1341-1503. | that quarter section and the adjoining 
ee l A. 189, 58 quarter section with which 
65. Davis v. Hulett, 4 A. , sold under execution on judgment for 
Vt. 90. attorney’s fees, 
66. Davis v. Hulett, supra. vendor, and the evidence supported 
67. Schreyer v. Saunders, 56 N-¥.S the finding which the trial court pre- 
921. 39 aap Div: 8 den reare 56 N.Y. sumably made that the judgment was 


S. 1116, 38 eee DEY 627, and aff 59 N. 
Be 1130) P65 N.Y. 637 Is: -Guernsey.v. 
Kendall, 55 Vt. 201. 


[a] Reason for rule.—Since the 
land was the primary debtor, to the 
extent of the land it was his debt, for 
which he has no right of subrogation. 
Schreyer v. Saunders, 56 N.Y.S. 921, 
39 App.Div. 8 [den rearg 56 N.Y.S. 
1116, 38 App.Div. 627, and aff 59 N.E. 
1130, 165. N.Y. 637]. 


68. Weeks v. Garvey, 4 N.Y.S. 890, 
56 N.Y.Super. 557. 


69. Landis v. Wolf, 119 Ill.App. 
aly 

70. Landis v. Wolf, supra. 

71. Landis v. Wolf, supra. 

72. In re Eleventh Ave., 81 N.Y. 
436. 


73. Subrogation of purchaser at 
invalid sale see infra § 109. 


74. Ross v. Brown, 212 P. 835, 72 
Colo. 560; Roberts v. Edwards, 52 So. 
272, 126 La. 194; Lambeth v. Elder, 
44 Miss. 80; Hulbert v. Hulbert, 149 
N.Y.S. 568, 86 Misc. 662 [aff 151 N.Y. 
S. 221, 165 App.Div. 858 (mod 111 N.E. 
70, 216 N.Y. 430, L.R.A.1916D. 661, 
Ann.Cas.1917D 180)]; Hurt _v. Reeves, 
5 Hayw. (Tenn.) 50. See Willson v. 
Phillips, 27 Tex. 5438 (where purchas- 
er of execution sale against defend- 
ant’s vendor, as principal, and himself 
as surety, paid part of money to dis- 
charge judgments under agreement, 
he has a lien for such payment). 


[a] Admissions by such purchaser 


recovered and the property sold at 
the instance of the vendor to defeat 
the purchaser’s rights, and that the 
purchaser’s competitor at the bidding 
was acting in the vendor’s interest to 
force the purchaser to bid more than 
the property was worth without any 
intention of complying with his bid, 
the purchaser was subrogated both to 
the rights of his vendor and to the 
rights, if any, of the judgment credi- 
tor. Ross v. Brown, 212 P. 835, 72 
Colo. 560. 


{e] In Alabama (1) a purchaser 
of encumbered land at a sale under 
execution issued on a moneyed judg- 
ment, in paying the purchase money, 
pays his own debt, and not the debt of 
the obligor, against whom the judg- 
ment was rendered (Gray v. Denson, 
30 So. 595, 129 Ala. 406), (2) and is 
not entitled to subrogation (Gray v. 
Denson, supra). 


[d] Payment of liens on other 
property (1) will not subrogate the 
purchaser at execution sale to the 
ebtor’s rights (Houston vy. Shear, 
(Tex.Civ.App.) 210 S.W. 976), (2) 
since subrogation is never accerded 
a mere volunteer (Houston vy. Shear, 
supra). (3) Subrogation as to volun- 
teer generally see supra § 27. 


75. Brown v. Crawford, 252 F. 248; 
Bodkin v. Merit, 1 N.E. 625, 102 Ind. 
293; Case v. Woolley, 6 Dana (Ky.) 
17, 32 Am.D. 54; McCarthy v. State 
Bank of Townsend, 170 P. 15, 54 Mont. 
319: Miller v. Guaranty Trust & 
Banking Co., (Civ.App.) 207 S.W. 642 
[rev on other ground Cooley v. Miller, 
(Commn.App.) 228 S.W. 1085]. 


wife releasing dower rights, and is 
sold at an administrator’s sale, and 
part of the purchase money is used 
to discharge the mortgage, the pur- 
chaser is not, as against the claim for 
dower, entitled to set up subrogation 
to the lien of the mortgage. Sweaney 
v. Mallory, 62 Mo. 485; Jones v. 
Bragg, 33 Mo. 337, 84 Am.D. 49. 


{[b] Admiralty proceeding.—(1) A 
purchaser of a ship at a sale under a 
libel for supplies is entitled to subro- 
gation as against a statutory lien for 
damages sustained by the owner of 
a slave carried to freedom by a com- 
mon carrier. Case v. Woolley, 6 Dana 
(Ky.) 17, 32 Am.D. 54. (2) Statutory 
liability of common carrier for aid- 
ing escape of slave see Slaves § 7. 


[ec] Mortgage foreclosure.—(1) A 
purchaser at mortgage foreclosure 
sale, is subrogated to the rights of 
the mortgagee (Brown v. Crawford, 
252 FE. 248), (2) even though the hold- 
er of the equity of redemption is not 
made a party (Brown v. Crawford, 
supra). (3) A party having pur- 
chased at a mortgage foreclosure sale 
and paid the purchase money, in the 
event of the sheriff declining to make 
a deed of the property on account of 
the delay in paying such purchase 
money, is still entitled to subrogation. 
Bodkin v. Merit, 1 N.E. 625, 102 Ind. 
293. (4) However, a direct purchase 
of interest from a purchaser at the 
mortgage foreclosure sale does not 
involve either legal or conventional 
subrogation. Gerasimos v. Continen- 
tal Bank, 212 N.W. 71, 237 Mich. 513. 


[d] Where enforcement would be 
inequitable, such subrogation is not 
an imperative or exclusive remedy. 
McCarthy v. State Bank of Townsend, 
17.0 P. 15,54 Monts 319: 


Classes of judicial sales see Judic- 
ial Sales § 3 


76. Ark.—Lane v. Hallum, 38 Ark, 
385. 


Ind.—Whitehead v. Cummins, 2 Ind. 
8. 


Iowa.—Shimer v. Hammond, 1 N.W. 
656, 51 Iowa 401. 
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sale7? pays off encumbrances on the property, he 
is entitled to be subrogated to the rights and liens 
ot the encumbrance paid off. A purchaser at an 
execution sale may, before the time for redemption 
expires, pay the debt secured by a prior trust deed, 
and be subrogated thereto,’® as such lien is thereby 
discharged ;7® and this rule extends to the enforee- 
ment of the prior mortgage lien by a sale of the 
property and its purchase by a third person with 
funds belonging to the execution debtor.°° But the 
execution debtor will not be substituted to the rights 
of the holder of a prior mortgage lien by paying 
the debt which it secures,*! and a purchaser under 
a judgment against a vendor is not subrogated to the 
“vendor’s lien for the purchase price, where notes 
given for the price are in the possession of third 
parties.82. A purchaser at a chattel mortgage fore- 
closure sale who buys goods which are sold subject 
to a lien for rent, is not, on payment of the lien, 


SUBROGATION 


entitled to be subrogated to the lienor’s rights.®? 
But a junior chattel mortgagee, purchasing at the 
foreclosure sale of his mortgage, whose money was 
partly used to discharge liens prior to first and jun- 


ior mortgages, is not thereby entitled to subroga-: 


tion after foreclosure’and sale of the chattel under 
the first mortgage.8* Where land is sold under a 
power of sale in a mortgage, the purchaser, taking 
the land subject to a prior mortgage, is not entitled 
to be subrogated to the rights of the prior mort- 
gagee on voluntarily discharging such mortgage.®° 
When, on default in the conditions of a trust deed, 
a sale is made of the property covered thereby, the 
purchaser becomes subrogated to all of the rights 
of the beneficlary of the deed.8® So, where pur- 
chasers of land at a sale by virtue of a deed of 
trust pay notes secured by a lien on the land su- 
perior to the trust lien, they are nc volunteers*’ 
and are entitled to be subrogated to the rights of 


- Mass.—Warren v. Sherwood, 150 N. 
BE. 902, 255 Mass. 206. 


Wis.—Larson v. Oisefos, 
399, 118 is. 368. 


[a] As against widow’s dower, 
where husband, at time of marriage, 
had mortgages and judgments against 
him, and, subsequent to the marriage, 
‘other judgments were obtained, and 
his land was sold on execution on the 
prior judgments under agreement 
with the purchaser that the purchase 
price should be applied to the elder 
judgments and then to junior en- 
cumbrances except as to the widow’s 
dower, such purchaser should be sub- 
rogated to the rights of the encum- 
brancers paid. Whitehead vy. Cum- 
mins, 2 Ind. 58. 


[b] Effect of notice.—A purchaser 
at an execution sale of land en- 
‘cumbered by mortgages, who pays off 
such mortgages of which he had no- 
tice, cannot keep them alive for his 
benefit. Bunch v, Grave, 12 N.E. 514, 
111 Ind, 351. 


[ec] In Alabama under Aiken Dig. 
208 § 6, providing that a plaintiff in 
execution may have the benefit of a 
deed of trust, on paying off the debts 
secured by it, and on such payment 
shall be placed in the situation previ- 
ously occupied by the person for 
whose benefit the trust was executed, 
and the trustee shall execute the trust 
for him in the same manner, where 
part of property sold at an execution 
sale was two slaves subject to a deed 
of trust, and the sale realized more 
than sufficient to satisfy the judg- 
ment, interest, and costs, the text rule 
applies. Baylor v. Scott, 2 Port. 315. 


[d] In Ohio (1) a purchaser at a 
judgment creditor’s execution sale 
which is not defective is not given a 
right of subrogation by Rev. St. 
(1892) § 5410, providing that, if on 
sale of property on execution the title 
of the purchaser is invalid by reason 
of any defect in the proceedings, the 
purchaser may be subrogated. Jewett 
v. Feldheiser, 67 N.E, 1072, 68 OhioSt. 
523. (2) Purchaser at sheriff’s sale 
under a judgment creditor’s suit, pro- 
ceeds of which were used to discharge 
a mortgage, not being in privity with 
a mortgage on the land, is not entitled 
to be subrogated to any supposed 
rights of:the mortgagee. Jewett v. 
Feldheiser, supra. 


95 N.W. 


[e] Payment of encumbrance in- 
cluding other land.—(1) While 
where purchaser in an execution sale 
against a vendee, pays off a vendor's 


lien not only as to the land purchased 
but as to other land, such pay- 
ment was not voluntary (Larson v. 
Oisefos, 95 N.W. 399, 118 Wis. 368), 
(2) and he is entitled to be subrogat- 
ed to the vendor’s rights (larson v. 
Oisefos, supra), (8) such right ex- 
tends only to the lien on the land pur- 
chased (Larson y. Oisefos, supra). 


77. Ala.—Shearer v. City Nat. 
Bank,-22 So. 151, 115 Ala. 352. 


Ind.—Benton v. Shreeve, 4 Ind. 66. 


Ky.—Portwood v. Outton, 3 B.Mon. 
247. 


Mo.—Lewis v. Chapman, 59 Mo. 371. 


S.D.—Home Inv. Co. v. Clarson, 109 
N.W. 507, 21 S.D. 72. 


[a] Interest.—Under a _ statute 
giving an inferior lienor the right to 
redeem a prior superior lien, the pur- 
chaser.at foreclosure sale of the sec- 
ond mortgage is held entitled to in- 
terest from the date of the foreclos- 
ure sale and release of the first mort- 
gage by his payment, since the third 
mortgagee might redeem at any time. 
Home Inv. Co. vy. Clarson, 109 N.W. 
507, 21 S.D. 72. 


[b] In Louisiana (1) an individual 
mortgagee of one of several comort- 
gagors, purchasing the mortgaged 
property at a foreclosure sale and ap- 
plying the purchase price to payment 
of the prior mortgage and then to 
payment of the mortgage held by him, 
in view of Civ. Code § 2161 giving 
only a defensive equitable subroga- 
tion, does not obtain an active right 
of subrogation as against the other 
comortgagor. Randolph v. Stark, 26 
So. 59, 51 La.Ann. 1121. (2). Code as 
giving only defensive equitable sub- 
rogation see supra § 99 note 18 [b]? 


[cy] Mortgage foreclosure sale.— 
(1) A purchaser of a ship at mort- 
gage foreclosure sale, who satisfies 
admiralty liens, is entitled to be sub- 
rogated thereto. Shearer'y. City Nat. 
Bank, 22 So. 151, 115 Ala. 352. (2) A 
junior mortgagee who purchases the 
mortgaged premises to protect his 
own interest at a sale on foreclosure 
of a first mortgage is entitled to be 
subrogated to all rights and equities 
of the first mortgagee (Benton v. 
Shreeve, 4 Ind. 66;. Portwood v. Out- 
ton, 3 B.Mon. (Ky.) 247), (3) to the 
extent of the money paid (Portwood 
v. Outton, supra), (4) subject to a 
deduction for rents and profits re- 
ceived by him from the same (Port- 
wood v. Outton, supra), (5) but not 
as against the original mortgagor 


who sold subject to the first mort- 
gage, of which he had notice (Fry v. 
White, 201 S.W. 1105, 132 Ark. 606). 
(6) A purchaser at a mortgage fore- 
elosure sale who voluntarily dis- 
charges a junior mortgage is not en- 
titled to subrogation. Carpentier v. 
Brenham, 40 Cal. 221. 


{d] Sale to enforce vendor’s lien. 
—(1) A purchaser at a sale to enforce 
a vendor’s lien, having permitted a 
sale of the land under foreclosure of 
a deed of trust and having paid the 
vendor’s lien out of the purchase price 
paid by him, is entitled to be sub- 
rogated to the rights of the vendor 
under the lien. Lewis v. Chapman, 59 
Mo. 371. (2) Purchaser at sale to 
enforce vendor’s lien as to all the 
land is entitled to be subrogated to 
the rights of the original vendor as 
against a part purchaser from the 
vendee prior to the foreclosure, such 
part purchaser not having been a 
party to the foreclosure suit. Peters 
v. Clements, 52 Tex. 140. 


78. Swain v.- Stocton Sav., ete., 
She, 21 P. 365, 78 Cal. 600, 12 Am.S.R. 


79. See Mortgages §. 787. 

80. Atkins v. Emison, 10 Bush 
(Ky.) 9. *. 

81. Atkins v. Emison, supra. 
ce Lyle v. Clark, (Miss.) 24 So. 


83. Bolton yv. Lambert, 34 N.W. 
294, 72 Iowa 483. 


[a]. Reason for rule.—Such pay- 
ment is only a payment by one prim- 
arily liable. Bolton v. Lambert, 34 
N.W. 294, 72 Iowa 483. 


84 Lowe v. Rawlins, 10 S.E. 204, 
83 Ga. 320, 6 L.R.A. 73; Cox v. Garst, 
105 Ill. 342. 


85. Brunette v. Myette, 102 A. 520, 


40 RI. 546. 


Sar Ingle v. Culbertson, 43 Iowa 


[a] Sale under subordinate trust 
deed.—Creditor who had land sold un- 
der trust deed subordinate to attach- 
ment. lien, without attempting to 
foreclose prior liens to which he was 
subrogated, acquired by purchase at 
foreclosure sale interest inferior to 
ree of ree aaa oe ereditor. Platte 
v. Securities Inv. Co., (Tex.Civ.App. 
34 S.W.(2d) 295. “- 2 


87. Schneider v. Sellers, 6 , 
541, 25 Tex.Civ.App. 226. ye it 


ny 


For later cases, developments and changes in the law see Annotations, same title and section number 
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the payee.** Where land encumbered by judgment 
lens is sold at a partition sale, the purchaser agree- 
ing that the purchase money will be applied to dis- 
charging the judgments, the purchaser is entitled 
to be subrogated to the rights of the judgment cred- 
. So tbe buyer of lands under a decree in 
partition, who has paid the full purchase price and 
then discovered judgments which were liens against 


‘itors.®® 


SUBROGATION 


the individual interests of some of the owners and 


paid them, is entitled to be subrogated to the rights 
of such distributees as should have paid the judg- 
Where goods are attached and sold by 
the sheriff, who pays liens out of the proceeds, one 
of the attaching creditors who is not paid in full 
is not entitled to be subrogated to the rights of the 
A purchaser at a sheriff’s sale 
of property encumbered by mortgage liens is not 


ments.?° 


lien discharged.® 


entitled to a statutory subrogation 


88. Hill v. Gomez, (Tex.Civ.App.) 
260 S.W. 618; Sehneider v. Sellers, 61 
S.W. 541, 25 Tex.Civ.App. 226. 

89. Dunning v. Seward, 90 Ind. 63. 

90. Spray v. Rodman, 43 Ind. 225. 

91. Wohner vy. Handy, 8 So. 331, 68 
Miss. 153. 

92. See cases infra this note. 

[a] In SGouisiana Civ. Code art 


2161, giving a preferred creditor legal 
subrogation when he pays a superior 
equity, does not entitle a purchaser 
at a sheriff's sale to subrogation, 
where part of his purchase money 
was retained by the sheriff under or- 
der of court in order to satisfy a prior 
mortgage. Barilleaux v. Toft, 5 La. 
App. 756. 


93. Zeller v. Henry, 27 A. 559, 157 
Pa. 1. 


[a] Reason for rule—wWife was 
only surety for the husband and was 
entitled to have her husband’s land 
proceeded against before her own was 


sold. Zeller v. Henry, 27 A. 559, 157 
Parl 
94. Subrogation of purchaser at: 


Sale under mortgage foreclosure by 
action or suit in case of defective 
title or proceeding see Mortgages 
§ 1916. 

Void mortgage foreclosure sale under 
power of sale see Mortgages § 1465. 


95. Bond v. Montgomery, 20 S.W. 
525, 56 Ark. 563, 35 Am.S.R. 119. 


96. Bond v. Montgomery, supra. 

97. Bond v. Montgomery, supra. 

98. Bond v. Montgomery, supra. 

99. Ark.—Thompson v. Buchanan, 
203 S.W. 1015, 134 Ark. 276; Cowling 
v. Britt, 169 S.W. 788, 114 Ark. 175; 
Bond v. Montgomery, 20 S.W. 525, 56 
Ark. 563, 35 Am.S.R. 119. 


Ill.— Kinney v. Knoebel, 51 Ill. 112. 

Ky.—McLaughlin v. Daniel, 8 Dana 
182. 

Mo.—Burden y. Johnson, 81 Mo. 318. 


N.C.— Jeffreys v. Hocutt, 142 S.E. 
226, 195 N.C. 339; Pemberton _v. Mc- 
Rae, 75 N.C. 497; Myrover v. French, 
73 N.C. 609; Conner v. Gwin, 2 N.C. 
121. j 

Pa.—McGuire vy. Warren, Wilcox 
193. 

Tex.—Jones v. Smith, 55 Tex. 383; 
Burns v. Ledbetter, 54 Tex. 374; Ro- 
senthal & Desberger v. Mounts, (Civ. 
App.) 130 S.W. 192. 


{a] Basis of right.—Belief of pur- 
ehaser that he is obtaining the prop- 
erty sold, and actual application of 


the payment of 


to the rights of 


his money to the benefit of the own- 
er, constitutes the equity, Bond v. 
Montgomery, 20 S.W. 525, 56 Ark. 563, 
35 Am.S.R. 119, ‘ 


[b] Maxim of caveat emptor does 
not conflict. Bond v. Montgomery, 20 
S.W. 525, 56 Ark. 568, 35 Am.S.R, 119. 


{c] Mistake as to scope and extent 
of decree which is regular in all re- 
spects will not entitle the purchasers 
to take the place of the judgment 
creditors and open up the judgment 
and enlarge its effect. Burden v. 
Johnson, 81 Mo, 318. 


[d] Thus a purchaser of a slave 
at an execution sale, who discharges 
a judgment thereon, is entitled to be 
substituted in place of the creditor 
where the slave was not the property 
of the execution creditor. McLaugh- 
lin v. Dana, 8 Dana (Ky.) 182. 


fe] If property to satisfy same 
debt is purchased at sale under execu- 
tion, and the decree subjects it to the 
attachment debt, the purchaser may 
be reimbursed out of the attached 
property to the extent of the payment 
made on the execution. Beall v. Bar- 
clay, 10 B.Mon. (Ky.) 261. 


{f] When property is recovered 
from the purchaser or his vendee by 
virtue of a superior title, he may be 
substituted for the creditor. Mc- 
Laughlin v. Daniel, 8 Dana (Ky.) 182. 


1. Bond v. Montgomery, 20 S.W. 
525, 56 Ark. 563, 35 Am.S.R. 119; St. 
Louis, ete., Coal, etc., Co. v. Sandoval 
Coalt ete ss Copiroe INC Be3 7.05) obG ty Tl, 
770; Martin v. Turner, 2  Heisk. 
(Tenn.) 384; Caldwell v. Palmer, 6 
Lea (Tenn.) 652. 


[a] In Georgia, under Civ. Code 
(1895) § 5471, declaring that a pur- 
chaser at a void or irregular judicial 
sale under foreclosure of a mortgage 
succeeds to all the interests of the 
mortgagee, a purchaser at a void 
sheriff’s sale under a judgment on a 
debt secured by a security deed is 
subrogated to the rights of the holder 
of the security deed. Hamilton v. 
Rogers, 54 S.E. 926, 126 Ga. 27; Ash- 
ley v. Cook, 35 S.H, 89, 109 Ga. 658. 


{b] In Indiana (1) formerly the 
rule was that, since on an execution 
sale of property the judgment was 
satisfied to the extent of the net pro- 
ceeds of the sale (see Judgments § 
1105), (2) if the execution sale was 
void, the purchaser, voluntarily buy- 
ing, was not entitled to be substituted 
to the rights of the judgment credi- 
tor (Richmond v, Marston, 15 Ind, 
134). (8) But this is no longer the 
rule (Paxton y. Sterne, 26 N.E. 557, 
127 Ind. 289; Bunting v. Gilmore, 24 
N.E. 583, 124 Ind. 113; Short v. Sears, 


paid has been appropriated is disputed.®® 
cided preponderance of authority®® is that a pur- 
chaser in good faith at a void execution®’ or judi- 
cial®® sale is not a volunteer, and, in purchasing at 
such void execution®® or judicial! sale, is entitled 
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the prior lienholders who have been paid from his 
money, retained for that purpose by the sheriff un- 
der order of court.®? 
sale for a debt of a husband who, with his wife, had 
given a mortgage on land owned by them as ten- 
ants in common as security, having paid the mort- 
gage, is not entitled to be subrogated to the mort- 
gagor’s rights as against the wife’s interest.?? 


[§ 109] b. Invalid Sales.°4 
chasers at void execution or judicial sales are en- 
titled to subrogation to the rights of creditors to 


But a purchaser at a sheriff’s 


Whether or not pur- 


whose claims the purchase money 
The de- 


93 Ind. 505; Hawkins v. Miller, 26 
Ind. 173) (4) on the principle that 
the policy of the law is to induce per- 
sons to become purchasers at such 
sale (Bunting v. Gilmore, supra), 


{c] In Louisiana (1) under Code 
art 2157, which specifies cases in 
which payment, by another than the 
debtor, produces a transfer of credi- 
tor’s rights, not including the dis- 
charging of a judgment debt by a pur- 
chaser at a forced sale, such an act 
cannot be satisfactorily distinguished 
from payment made to the creditor, 
without a sale of the debtor’s prop- 
erty, by a person not having an inter- 
est to discharge the debt. Childress 
v. Allen, 3 La. 477. (2) Under Code 
art 2130, the law only permits this on 
condition that the party paying should 
not be subrogated, by the act of pay- 
ment, to the rights of the creditor. 
Childress v. Allen, supra. 


[d? Basis of right.—Belief of the 
purchaser that he is obtaining the 
property sold, and actual application 
of his money to the benefit of the 
owner, constitute the equity. Bond 
v. Montgomery, 20 S.W. 525, 56 Ark. 
563, 35 Am.S.R. 119. 


[e] If a mortgagor’s vendee, ‘ be- 
fore foreclosure, is not a party to a 
foreclosure decree, a2 purchaser of all 
the land thereunder is entitled to be 
substituted to the mortgagee’s rights 
only to the amount which he paid and 
they received for the parcel at the 
sale. Martin v. Kelly, 59 Miss. 652. 


[f] Grantee of purchaser under a 
void judicial sale who is entitled to 
be subrogated to the vendor’s lien, 
to enforce which the judgment was 
rendered, must allow plaintiff all 
credits which he would be entitled to 
assert against the original lienholder. 
Combs v. Deaton, 251 S.W. 638, 199 
Ky. 477. 

{g] Maxivi of caveat emptor does 


not conflict. Bond v. Montgomery, 
20 S.W. 525, 56 Ark. 563, 35 Am.S.R. 


119; Weakley v. Davis, (Ky.) 44 S.W. 
637. 
[h] Where land of lunatic has 


been sold in proceedings instituted by 
his committee, and the proceeds’ ap- 
plied to the payment of the lunatic’s 
debts, and the purchaser of the land 
has erected valuable improvements. 
thereon, and the lunatic, after recov- 
ering the use of his reason, procures 
the proceedings to be set aside for 
informality, the purchaser is subro- 
gated to the rights of the creditors 
whose claims were paid from the pur- 
chaser’s money. Cathcart v. Sugen- 
heimer, 18 S.C. 123. 


{i] Prohibited forced sale of 
homestead does not vest in grantee of 
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to be subrogated to the rights of creditors to the 
payment of whom the purchase money was applied. 
So, where the purchase money of an invalid exe- 
eution? or judicial® sale is applied to the discharge 
of encumbrances, the purchaser is entitled to the 
benefit of the encumbrances discharged. Further, 
a purchaser under a decree, obtained without ap- 
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vendor’s rights.* 
valid sale under 


pearance of defendant, on an attachment on land 


purchaser the right to be subrogated 
to the bid at the mortgage foreclosure 
sale. Campbell v. Elliott, 52 Tex. 151; 
Haymond y. Camden, 22 W.Va. 180. 


[ji] Purchaser at a void tax sale 
is entitled to be subrogated to the 
rights of the county, and to have a 
lien on the real estate for all taxes 
paid by him, with interest from the 
dates of such payments. Bois v. Mer- 
riam, 5 F. 439. 


{k] Purchaser at sale to enforce 
state’s lien for drainage assessment 
(1) is, in case the sale is invalid, sub- 
rogated to the lien of the state to the 
extent of the amount thereof dis- 
charged by the money paid by him. 
Reed v. Kalfsbeck, 45 N.H. 476, 46 N. 
BH. 466, 147 Ind. 148. (2) Where a 
wife of a judgment debtor purchases 
jand at a judicial sale by paying a 
judgment lien out of her separate es- 
tate, and later is unable to retain the 
land because of having purchased at 
a private, instead of public, sale, she 
is entitled to be subrogated to the 
rights of the judgment creditor paid. 
Finegan v. New York, 38 N.Y.S. 358, 
4 App.Div. 15; Hutson v. Sadler, 6 S. 
EB. 920, 31 W.Va. 358. 


[1] Void executor’s or administra- 
tor’s sale by order of court.—(1) On 
a void sale by an executor or adminis- 
trator under order of court the pur- 
chaser in good faith, without notice, 
may be substituted to the rights of 
the creditors whose debts were paid 
by his money (Harris v. Watson, 20 
S.W. 529, 56 Ark. 574; Bond v. Mont- 
gomery, 20 S.W. 525, 56 Ark. 563, 35 


Am.S.R. 119; Waggener v. Lyles, 29 
Ark. 47; Kinney v. Knoebel, 51 Ill. 
112; Dunean v. Gainey, 9 N.E. 470, 


108 Ind. 579; Jones v. French, 92 Ind. 
138; Pool v. Ellis, 1 So. 725, 64 Miss. 
555; Weaver v. Norwood, 59 Miss. 
665, 34 Am.R. 484; Short v. Porter, 
44 Miss. 533; Ragland v. Green, 22 
Miss. 194; Duke v. Brandt, 51 Mo. 
221; Lanier v. Heilig, 63 S.E. 69, 149 
N.C. 384; Perry v. Adams, 3 S.B. 729, 
98 N.C. 167, 2 Am.S.R. 326; Caldwell 
vv. Palmer, 6 Lea (Tenn.) 652; Bennett 
v. Coldwell, 8 Baxt. (Tenn.) 483; Hull 
v. Hull, 13: S.B. 49, 35 W.Va. 155, 29 
Am.S.R. 800), (2) even though the 
administrator was guilty of misde- 
meanor in attempting to sell (Bond 
v. Montgomery, 20 S.W. 525, 56 Ark. 
563, 35 Am.S.R. 119). (3) The rule 
is an equitable principle, which se- 
cures justice to the parties immedi- 
ately interested, tends to give confi- 
dence in judicial sales, and encourages 
purchasers to bid fair prices, because 
it assures to them that, happen what 
may, they will get back the money 
paid by them. Jones vy. French, 92 
Ind. 138. (4) But a purchaser in bad 
faith (Weaver v. Norwood, 59 Miss. 
665), (5) or with knowledge of the 
invalidity (Huse v. Den, 24 P. 790, 85 
Cal. 390, 20 Am.S.R. 232) is not en- 
titled to subrogation. (6) The right 
ddes not extend to substitute the pur- 
chaser to the rights of creditors not 
paid out of the purchase money. 
Huse v. Den, 24 P. 790, 85 Cal. 390, 
20 Am.S.R. 232; Bennett v. Coldwell, 
8 Baxt. (Tenn.) 483. (7) Where land 
of a decedent is sold by decree of 
court in aid of assets at an invalid 
sale, a purchaser, to be subrogated to 


the rights of creditors as against a 
devisee in remainder not a party to 
the proceedings, must show, beyond 
an order for payment of the claims 
made, that such claims existed as a 
charge on the land. Rice v. Bamberg, 
51 S.E. 987, 72 S.C. 384. (8) Where a 
purchaser at a void administratoy’s 
sale sells to another with warranty, 
the latter cannot, on the death and 
insolvency of his vendor, be substi- 
tuted for him in his claim against the 
estate of decedent for advances made. 
Salmond v. Price, 13 Ohio 368, 42 Am. 
D. 204: (9) Moreover, it is held that 
a purchaser of land at an invalid ad- 
ministrator’s sale to pay debts, be- 
cause of want of jurisdiction, is not 
subrogated to the rights of the credi- 
tors whose claims are paid out of the 
purchase money paid by him. Lein- 
inger v. Reichle, 148 N.E. 384, 317 
Ill. 625; Manternach vy. Studt, 88 N. 
BE. 1000, 240 Ill. 464, 130 Am.S.R. 282; 
Borders v. Hodges, 39 N.E. 597, 154 
Ill. 498; Bishop vy. O’Conner, 69 Il. 
431; McCammant vy. Roberts, 27 S.W. 
86, 87 Tex. 241. ; 


[m] Development of rule.—(1) 
Originally this relief, was granted in 
equity only to bona fide purchasers 
whom the holder of the legal title had 
called to an account in that court, and 
was not extended beyond allowing 
him to set up, as against the holder 
of the legal title, meliorations to the 
estate to an extent equal to the rents 
demanded (Weaver v. Norwood, 59 
Miss. 665); (2) and when his Treatise 
on Equity Jurisprudence was first 
published, Judge Story intimated that 
such cases were beyond the reach of 
equity courts, except when the party 
seeking to recover the estate required 
and called for aid from a court of 
equity, or unless there was some 
fraud; and that, where the party 
could recover the estate at law, a 
court of equity could not, unless there 
was some fraud, relieve the purchas- 
er (see Valle v. Fleming, 29 Mo. 152, 
158, 77 Am.D. 557). (3) But the ‘right 
to charge the land purchased with re- 
payment of the purchase money, 
which has been appropriated to the 
payment of a charge previously exist- 
ing on it, is of the same character as 
that to charge it with the value of 
improvements, and is held to be of a 
more persuasive equity, since the 
status quo is precisely restored, and 
no charge is put on the property 
which before did not exist. In cases 
where the bona fide purchaser has 
been permitted to charge the land 
with the purchase money paid by him, 
courts of equity, while proceeding on 
the theory of substituting him to the 
right of the creditor whose debt has 
been paid, in fact give a broader right 
to the purchaser than was held by the 
creditor. They have, while professing 
to grant a charge only on the land, 
really treated the purchaser as the 
equitable owner, and protected his 
possession as such against the hold- 
er of the legal title by enjoining any 
interference with the possession un- 
til payment is made of the equitable 
charge (Weaver v. Norwood, supra); 
(4) and the rule established in Bright 
v. Boyd, 4 F.Cas.No. 1,875, 1 Story 
478, was that, where a party, if called 
in equity, might have asserted a claim 
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as property of defendant, in which he has only an 
equity, without designating it to be such, who has 
paid off the vendor’s lien, will be subrogated to the 


So a purchaser of land at an in- 
partition proceedings, taking deed 


without warranty, acquires allt the rights of the 
heirs at the time of sale.° 


But the right of subro- 


to reimbursement, then he may him- 
self go into equity for the purpose of 
asserting this demand (Weaver v. 
Norwood, supra), (5) and this rule is 
now generally followed throughout 
the several states (see supra this 
section), and is not limited to cases 
granted where the court is appealed 
to by the opposite party for its aid 
(Caldwell v. Palmer, 6 Lea (Tenn.) 
652); (6) and it is held immaterial 
under what form equity in such case 
is administered; whether under the 
name of compensation, as it was done 
in the case of Bright v. Boyd, supra, 
or under the name of substitution, as 
in the case of Hugdin v. Hudgin, 6 
Gratt. (47 Va.) 320, 52 Am.D. 124, or, 
as it is sometimes more conveniently 
effected, by reviving the encumbrance, 
which the purchase money has ex- 
tinguished, and permitting it to be 
used as a shield against a recovery at 
law (Valle v. Fleming, supra). 


Subrogation of purchaser at execu- 
tor’s sale under testamentary author- 
ity in case of defect of title or lack 
of authority to sell see Executors and 
Administrators § 687. 


2. Bond v. Montgomery, 20 S.W. 
525,' 56 Ark. -563, 35 Am.S.R. 119; 
Junior Order Bldg., etc., Assoc. v. 
Sharpe, 52 A. 832, 63 N.J.Eq. 500; 
Payne v. Hathaway, 3 Vt. 212. 


[a] Basis of right.—Belief of pur- 
chaser that he is obtaining the prop- 
erty sold, and actual application of 
his money to the benefit of the owner, 
constitutes the equity. Bond v. Mont- 
gomery, 20 S.W. 525, 56 Ark. 563, 35 
a 119; McHany v. Schenk, 88 


[b] In North Carolina purchaser 
at an execution! sale, proceeds of 
which satisfied other judgments also, 
who obtained a defective title, could 
not be substituted to the rights of the 
ae Laws v. Thompson, 49 N. 


3. Cal—Huse v. Den, 24 P. 790, 85 
Cal. 390, 20 Am.S.R. 232. 


Mich.—Gerber vy. Upton, 82 N.W. 
363, 123 Mich. 605. 


Mo.—Valle v. Fleming, 29 Mo. 152, 
77 Am.D. 557. 


Neb.—Veeder v. McKinley-Lanning 
L.t& T..Co., 86.NIW. 982,61 Nebs 892: 


N.C.—Peacock y. Barnes, 55 S.E. 
99, 142°N.C. 215: 


Wis.—Blodgett v. Hitt, 29 Wis. 169. 


{a] Purchaser at void guardian’s 
sale who fraudulently prevented com- 
petition of bidding will not be subro- 
gated to the rights of encumbrances 
whose claims he has paid off in part 
payment of the purchase price. De- 
ree v. Harkness, 7% (N.E.52)-107 all: 


Right of reimbursement of pur- 
chaser at invalid judicial sale whose 
purchase money was applied to dis- 
charge of prior liens see Judicial 
Sales § 200. 


4 Lane vy. 
(Tenn.) 30. 


5. Goings vy, Shafer, 253 S.W. 133, 
214 Mo.App. 419; Givens v. Carroll, 


Marshall, 1 MHeisk. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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gation extends only to a purchaser in good faith.® 
Furthermore, if there was no subsisting lien to be 
discharged by the purchaser at the sale made under 
a decree of foreclosure of a vendor’s lien, there is 
no room for subrogation, as the purchaser. could 
not occupy a better position than plaintiff in the 


void decree.? 


[§ 110] 5. Subsequent Encumbrancerss—a, In 


me 1030, 40 S.C. 413, 42 Am.S.R. 


[a] Where a sale under a power 
is void for irregularity, the purchas- 
er, or those claiming under him, al- 
though subrogated to the rights of 
the mortgage, can only enforce the 
mortgage to the extent of the amount 
paid at the illegal sale under the 
power. Givens y. Carroll, 18 S.E. 
1030, 40 S.C. 418, 42.Am.S.R. 889. 


6. King v. Huni, 81 S.W. 254, 118 
Ky. 450,:25 Ky.L. 2266; 85 S.W. 7238, 
27 Ky.L. 528. But see McLaughlin v. 
Daniel, 8 Dana (Ky.) 182 (holding 
that the right of a purchaser of prop- 
erty sold under execution to be sub- 
stituted to the place of the creditor, 
when the property is recovered from 
him or his vendee by virtue of supe- 
rior title, is not affected by his know- 
ing at the time of his purchase that 
the property so belonged to a stranger 
was not subject to the execu- 


7 Meher v. Cole, 7 S.W. 451, 50 
Ark. 361, 7 Am.S.R. 101. 


8. Subrogation of: ; 
Claimants, lienors, and other third 
persons paying taxes see Taxation 
viii. 
Junior lienor discharging a prior lien 
see Liens § 51. 


Junior lienholder to motor vehicle 
yes lien see Motor Vehicles 
454. 
Junior mortgagees or judgment cred- 
itors redeeming from prior mort- 
gage see Mortgages § 2293. 


9. Marks v. Baum Bldg. Co., 175 P. 
$18, 73 Okl. 264; Wyoming Bldg. & 
Loan Ass’n vy. Mills Const. Co., 269 
P. 45, 38 Wyo. 515, 60 A.L.R. 418. 


10. Penn v. Atlantic, etc., R. Co., 3 
OhioDec. (Reprint) 508, 11 Am.L.Reg. 
N.S. 576; Downer y. Wilson, 33 Vt. 


11. U.S.—The Ruth E. Merrill, 286 
F. 355; Russell v. Howard, 21 F.Cas. 
No. 12,156, 2 McLean 489. 


Colo.—Northern Inv. Co. v. Frey 
Real Estate & Inv. Co., 81 P. 300, 33 
Colo. 480, 108 Am.S.R. 104. 


Itl.— Chicago, etc., Land Co. v. Peck, 
112 Ill. 408. 


Ind.—Rardin v. 
146. 


Iowa.—Bowen vy. Gilbert, 98 N.W. 
273, 122 Iowa 448. 


Kan.—Farmers’ Nat. Bank v. Glid- 
den, 239 P. 752, 119 Kan. 317;. Shat- 
tuck vy. Belknap Sav. Bank, 65 P. 643, 
63 Kan. 443. 


Md.—Rudolph Wurlitzer Co. wv. 
Cohen, 144 A. 641, 156 Md. 368, 62 A. 
L.R. 358. 


Mass.—Washburn v. Hammond, 24 
N.E. 33, 151 Mass. 132. 


Mich.—Union Trust Co. vy. Electric 
Park Amusement Co., 130 N.W. 306, 
163 Mich. 687. 


Mo.—Reyburn v. Mitchell, 16 S.W. 
592, 106 Mo. 365, 27 Am.S.R. 350. 


N.Y.—Clark v. Mackin, 95 N.Y. 346; 
[60 C. J.—51] 


Walpole, 38 Ind. 


-that his tax title was void. 
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General. 


Dings v. Parshall, 7 Hun 522. 


Ohio.—Penn v. Atlantic, ete., R. Co., 
3 OhioDec. (Reprint) 508, 11 Am.L. 
Reg.N.S. 576. 


Okl.—Marks v. Baum Bldg. Co., 175 
Pr 818, 734Ok1.264. 


Or.—Stitt v. Stringham, 105 P. 252, 
Or. 89. 


Pa.—Hopkins Mfg. Co. v. Ketterer, 
eae 421, 2387 Pa. 285, Ann.Cas.1914B 


Tex.—Fallen v. Weatherford, (Civ. 
App.) 158 S.W. 1174. 


Wyo.—Wyoming Building & Loan 
Ass’n v. Mills Const. Co., 269 P. 45, 
38 Wyo. 515, 60 A.L.R! 418. 


[a] Basis of rule.—Right rests on 
principle that justice and equity re- 
quire that he should be entitled to 
the rights and securities of the senior 
encumbrancer. He is bound to pay 
the demand of the senior encumbranc- 
er before his own can be liquidated, 
and, on doing so, it is but equitable 
and just that he should be allowed 
to control the lien which stands in 
the way of obtaining the amount of 
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ne debt. Clark vy. Mackin, 95 N.Y. 
[b] Bona fide purchaser.—(1) The 


fact that it appeared of record that, 
had some other person than the mort- 
gagor made payment of a mortgage 
which had been satisfied of record, 
he would have been entitled to subro- 
gation, does not put a subsequent 
purchaser on inquiry to ascertain if 
such other person did not make it. 
Stitt v: Stringham, 105 P. 252, 55 Or. 
89. (2) Hence, where plaintiff pur- 
chased a mortgage on the faith of the 
record showing the discharge of a 
prior mortgage and no prior encum- 
brances, and had no notice that de- 
fendant, the owner of a tax title on 
the property, had paid such prior 
mortgage and satisfied it of record, 
relying on the validity of his tax ti- 
tle, plaintiff was a bona fide purchas- 
er, whose rights could not be post- 
poned by subrogating defendant to 
the rights of the prior mortgagee on 
its being subsequently adjudicated 
Stitt v. 
Stringham, supra. 


[ce] Corporation which had pledg- 
ed its bonds which assigned its inter- 
est in the pledged bonds to another 
corporation subject to the lien of the 
pledgee as collateral security for a 
debt, and such other corporation pur- 
chased the bonds at a sale by the first 
pledgee on default, became the owner 
of both liens, and entitled to enforce 
both. Union Trust Co. vy. Electric 
Park Amusement Co., 130 N.W. 306, 
163 Mich. 687. 


[ad] Gessor of a theater given an 
organ to be installed is a junior en- 
cumbrancer, entitled to be subrogated 
to the sublessee’s rights as against 
the conditional vendor of the organ. 
Rudolph Wurlitzer Co. v. Cohen, 144 
A, 641, 156 Md. 368, 62 A.L.R. 358. 


[e] Mortgagee of vessel, not in 
possession, is not precluded by his 
interest from subrogation to the liens 
incurred in foreign ports discharged 
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A junior encumbrancer who, in order to 
preserve his own security, is compelled to pay a 
prior encumbrance held by another is not a mere 
volunteer,® and, as equitable assignee,!° is entitled 
to be subrogated to the rights of the prior lienor 
whose lien he has paid,1! including all securities 
held by such prior encumbrancer.+? 
dictions this is the rule by reason of statute.12 Thus, 


In some juris- 


by the owner from his advances, The 


Ruth HE. Merrill, 286 F. 355. 


{f] Particular encumbrance dis- 
charged.—(1) Chattel mortgage. 
Washburn v. Hammond, 24 N.H. 33, 
151 Mass. 132 (paid by creditor hold- 
ing under agreement that no mort- 
gage would be given). (2) Mort- 
gage. The Ruth E. Merrill, 286 
#. 355; Rardin v. Walpole, 38 Ind. 146 
(assumed by another); Bowen v. 
Gilbert, 98 N.W. 273, 122 Iowa 448; 
Penn v. Atlantic, etc., R. Co., 3 Ohio 
Dec. (Reprint) 508, 11 Am.L.Reg.N.S. 
576. See McDonough y. Barns, 77 Pa. 
Super. 334 (dictum). (3) Realty 
deed of trust. Chicago, etc., Land Co. 
v. Peck, 112 Ill. 408. (4) Vendor’s 
lien notes (Rardin v. Walpole, supra; 
Fallen v. Weatherford, (Tex.Civ. 
App.) 158 S.W. 1174), (5) but only as 
to notes relating to interest of person 
claiming right (Fallen vy. Weather- 
ford, supra). 


[g] Satisfaction (1) of the debt 
by plaintiff on payment of the amount 
due by the owner of a half interest 
in the mortgaged property acquired 
after suit to foreclose would not de- 
stroy the right of subrogation (Mur- 
ray v. O’Brien, 105 P. 840, 56 Wash. 
861, 28. L.R.A.N.S. 998), (2) as the 
court has jurisdiction of the proper- 
ty with power to enter an order rec- 
ognizing the subrogation :(Murray v. 
O’Brien, supra). 


[h] Substitution as plaintiff in 
cancellation suit.—Where vendor's. 
assignee seeks cancellation of the 
sale, a holder of title as security, pay- 
ing the purchase price, may be sub- 
stituted as plaintiff in the cancella- 
tion suit. Canadian Bank of Com- 
merce v. Veregin, 20 Sask.L. 564, 
[1926] 3 Dom.L.R. 261, [1926] 2 West. 
Wkly. 385. 


[i] Waiver.—If payment of the 
prior lien is neither made nor ten- 
dered, but the junior lienholder as- 
sumes and maintains the attitude of 
denying both the validity and supe- 
riority of such prior lien, the right 
of subrogation will be deemed to have 
been waived. Shattuck v. Belknap 
Sav. Bank, 65 P. 643, 63 Kan, 443. 


[ij] Where anterior lien has been 
paid by debtor, or one who stands in 
the debtor’s shoes, a posterior lien 
creditor cannot be subrogated to the 
rights of the anterior. Sheffy’s Ap- 
peal, 97 Pa. 317. 


12. Dings v. Parshall, 7 Hun (N. 
Y.) 522; Johnson y. National Bank 
of Commerce, 277 P. 79, 80, 152 Wash. 
47 [eit Cyc]. 


13. See statutory provisions. 


[a] In California (1) in view of 
Civ. Code § 2903, giving a person hav- 
ing interest in property encumbered 
by a lien a right to redeem it from 
the lien and a right of subrogation, 
and § 2304, giving such rights to in- 
ferior lienors, a payee of notes se- 
cured by a pledge of corporate stock 
who pays prior notes secured by a 
pledge of the same stock is subrogat- 
ed to the benefits of the lien paid. 
Riverside Portland Cement Co. vy. 
Anchor Laundry Co., 271 P. 367, 94 
Cal.App. 407. (2) Statutory redemp- 
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a junior chattel mortgagee,14 junior mortgagee,’® | led to pay a prior encumbrance, held by another, or a 
who, in order to preserve his own security, is compel- 


tion from lien see Liens § 78. 


' [—b] In Louisiana (1) under Civ. 
Code art § 2161, providing that sub- 
rogation takes the place of right for 
the benefit of him who, being him- 
self a creditor, pays another creditor 
whose claim is preferable to his by 
reason of his privileges or mortgages, 
where the creditor of the common 
debtor pays the mortgage creditor, 
whose claim is preferred, he becomes 
a ereditor to the same extent as the 
mortgagor creditor who was_ paid. 
Decuir v. Carnes, (App.) 132 So. 259 
{question cert answered 138 So. 103]; 
Hall v. Hawley, 22 So. 205, 49 La.Ann. 
1046; Zeigler v. His Creditors, 21 So. 
666, 49 La.Ann. 144. (2) So under 
such Code provision, the holder of a 
factor’s contract privilege on a crop 
who, in order to protect his privilege, 
directly pays claims of laborers is en- 
titled to subrogation as against other 
lien claimants. Iberville Planting 
& Mfg. Co. v. Monongahela Coal Co., 
168 F. 12, 93 C.C.A, 404. 


{c] In Michigan the terms ‘prior 
lien, encumbrance, or mortgage’ in 
Comp. L. (1915) § 14804, providing 
that the holder of a lien for labor or 
materials may pay a prior lien, en- 
cumbrance, or mortgage, and be sub- 
rogated to the rights of such prior 
holder, do not include a foreclosed 
mortgage. Dunitz Vv. Woodford 
Apartments Co., 209 N.W. 809, 236 
Mich. 45 


{d] In Montana (1) in view of 
Rev. Codes §§ 5755, 5771, requiring a 
mortgagee whose mortgage has been 
paid to satisfy the mortgage, and § 
5766, requiring a creditor, in order to 
attach a chattel encumbered by a 
mortgage, to deposit the amount of 
the mortgage with the clerk of court, 
an attaching creditor who has depos- 


‘ited such amount is subrogated to the 


rights of the chattel mortgagee (De- 
genhart' v. Cartier, 157 PB. 687, 52 
Mont. 102), (2) and such mortgagee 
cannot enter satisfaction of the mort- 
gage (Degenhart v. Cartier, supra). 
(3) Where, on failure of the attach- 
ment suit, the chattel has been sold 
and dissipated, the attaching creditor 
may, by reason of being subrogated 
to the right of the chattel mortgagee, 
sue on the note without a foreclosure. 
Degenhart vy. Cartier, supra. (4) Ne- 
cessity of deposit with clerk of court 
in order to attach mortgaged chattel 
see Attachment § 436. 


fe] In Oklahoma (i) under Comp. 
St. (1921) § 7660, permitting attach- 
ment of property encumbered by a 
chattel mortgage, and § 7661, provid- 
ing that on attachment of such prop- 
erty the amount of the chattel mort- 
gage must be paid, or the amount 
must be deposited with the county 
treasurer, with right of subrogation, 
an attaching creditor who pays off 
prior chattel mortgages is subrogated 
to the rights of the mortgagees 
against the property (IMdwards vy. Ne- 
gim & Co., 231 P. 488, 105 Okl. 7; Bell- 
Wayland Co. v.’ Miller-Mitscher Co., 
130 P. 598, 39 Okl. 4, Ann.Cas.1915D 
780), (2) and, where his attachment 
fails, he is entitled to enforce his eq- 
uitable lien against the property cov- 
ered by the mortgages (Edwards. v. 
Negim & Co., supra). 


14. .Commercial Acceptance Trust 
v. Viel, (Tex.Civ.App.) 238 S.W. 310; 
Sweeney v. Farmers’ Riee Milling & 
megrnge Co., (Tex.Civ.App.) 137 S.W. 


[a] ‘Thus a third chattel mortga- 
gee, who advanced money to take up 
notes secured by a first chattel mort- 


gage, is entitled to be subrogated to 
the rights of the holder to have a 
lien superior to liens of second and 
fourth mortgages, although the third 
mortgage was recorded subsequent to 
the dates of the second and fourth 
mortgages. Commercial Acceptance 
Trust v. Viel, (Tex.Civ.App.) 238 S. 
W. 310. 


[b] Waiver—A junior. chattel 
mortgagee, foreclosing the lien, 
waives rights acquired by payment 
of a superior artisan lien. Hanson v. 
Blum, 207 N.W. 144, 538 N.D. 526. 


15. U.S.—Russell v. Howard, 21 F. 
Cas.No. 12,156, 2 McLean 489. : 


Cal.—Combs v. Hawes, 8 P. 597. 


Del.—Stoeckle v. Rosenheim, 95 A. 
300, 11 Del.Ch. 30. 


Ill.— Ebert v. Gerding, 5 N.E. 591, 
116 Ill. 216; Ball v. Callaghan, 95 Ill. 
app. 615 [aff 64 N.E. 295, 197 M11. 
18]. 


Ind.—Erwin vy. Acker, 25 N.E. 888, 
126 Ind, 133. 


Iowa,—Templeton y. Stephens, 233 
N.W. 704; Marshall v. Ruddick, 28 
Iowa 487. 


Kan.—Hagan y. Sheridan, 61 P. 756, 
10 Kan.App. 22. 


Ky.—Rafferty v. Buckler, 17 S.W. 
2b25 be KYL. 375. 


Md.—Rappanier y. Bannon, 8 A. 
555; Reigle v. Leiter, 8 Md, 405. 


Mo.—Long y. Long, 19 S.W. 537, 
111 Mo. 12; Reyburn y. Mitchell, 16 
S.W. 592, 106 Mo. 365, 27 Am.S.R. 350. 


Neb.—First State Bank of St. Ed- 
ward v. Niklasson, 218 N.W. 744, 116 
Neb. 713; U. S. Trust Co. v. Miller, 
215 N.W. 462, 116 Neb. 25. 


N.H.—Weld vy. Sabin, 20 N.H. 533, 
51 Am.D. 240. 


N.J.—Thirteenth Ward Building & 
Loan Ass’n y. Kanter, 147 A. 809, 105 
N.J.Hg)) 339. ‘Jackson. Trust, Co. yv. 
Gilkinson, 147 A, 118, 105 N.J.Hq. 116; 
New Jersey Bldg., etc., Co. v. Cum- 
berland Land, ete., Co., 38 A. 964, 53 
N.J.Eq. 644. 


N.Y.—Boocock v. Wood, 113 N.Y.S. 
46, 128 App.Div. 645; Louis v. Bauer, 
53 N.Y.S. 985, 33 App.Div. 287; Shel- 
don vy. Hoffnagle, 4 N.Y.S. 287, 51 Hun 
478; Silver Lake Bank y. North, 4 
Johns.Ch. 370. 


N.D.—Rouse v. Zimmerman, 212 N, 
WW. 515;.05. NDs 94: 


Okl.—Marks v. Baum Bldg. Co., 175; 


P. 818, 73 Okl. 264. 


Pa.—Hopkins Mfg. Co. vy. Ketterer, 
85 A, 421, 237 Pa. 285, Ann.Cas.1914B 
Ko Gratz v. Farmers’ Bank, 5 Watts 

Vt.— Wood v. Hubbard, 50 Vt. 82. 


Wash.—Spokane Savings & Loan 
Soc. v. Park Vista Improvement Co., 
294 P, 1028, 160 Wash, 12; James v. 
Brainard-Jackson & Co., 116 P. 633, 
64 Wash, 175. 


[a] Agreement not unlawfulL— 
Mortgagee’s agreement to purchase 
prior mechanics’ liens has been held 
not unlawful so as to defeat the mort- 
gagee’s right to subrogation. Spo- 
kane Savings & Loan Soc. v. Park 
Vista Improvement Co., 294 P. 1028, 
160 Wash. 12. 


{b] Assignment.—(1) This right 
has been effectuated by compelling 
an assignment of -the prior encum- 
brance. Lyon’s Appeal, 61 Pa. 15. 


[c] Consent of debtor or other in- 


terested parties is not condition 
precedent to junior lienholder’s right 
to subrogation on paying off prior 
liens. Spokane Savings & Loan Soc. 
v. Park Vista Improvement Co., 294 
P. 1028, 160 Wash. 12. . 


{d] Discharge of mortgage of rec- 
ord (1) does not affect the rule. 
Ebert v. Gerding, 5 N.E. 591, 116 Ill. 
216; Long v. Long, 19 S.W. 537, 111 
Mo. 12; Sheldon v. Hoffnagle, 4 N.Y. 
S. 287, 51 Hun 478. (2) So a second 
mortgagee, who satisfied the first 
mortgage, under the mistaken belief 
that the third mortgage had been sat- 
isfied, is, as against a third mortga- 
gee, entitled to be subrogated thereto. 
Stoeckle v. Rosenheim, 95 A. 300, 11 
Del.Ch. 30. 


[e] Effect of other security.—Jun- 
ior mortgagee’s right of subrogation 
is not affected by the fact that he 
also took mortgagee’s note as securi- 
ty. Louis v. Bauer, 538 N.Y.S. 985, 33 
App.Div. 287. 


[f] Interest.—(1) In absence of 
provision in mortgage, the right of 
the junior mortgagee to recover in 
foreclosure proceedings interest paid 
on prior mortgage depends on subro- 
gation. U.S. Trust Co. v. Miller, 215 
N.W. 462, 116 Neb. 25. (2) A subse- 
quent mortgagee paying interest on a 
prior mortgage, unless his own se- 
curity authorizes addition thereof to 
it, is subrogated to a lien of the pri- 
or mortgage to such extent, First 
State Bank of St. Edward vy. Niklas- 
son, 218 N.W. 744, 116 Neb. 713; Dia- 
mond v. Tau Holding Corporation, 226 
N.Y.S. 129, 131 Misc. 446; Rouse v. 
Zimmerman, 212 N.W. 515, 55 N.D. 
94. (3) But, where only the interest 
on a debt secured by a prior mort- 
gage is due, and it is paid by a sub- 
sequent mortgagee, his lien on the 
mortgaged premises which results 
from such payment will be postponed 
to the payment of the residue of the 
prior mortgage debt. Penn v. Atlan- 
tic, etc., R. Co., 3 OhioDee. (Reprint) 
508, 11 Am.L.Reg.N.S. 576. (4) Sec- 
ond mortgagee, who voluntarily pays 
and consents to the cancellation of 
interest coupons secured by the first 
mortgage, in an action subsequently 
brought to foreclose the prior mort- 
gage, cannot be subrogated to the 
rights of the first mortgagee as to 
such coupons (Watkins Land Mortg. 
Co. v. Williams, 64 P. 976, 63 Kan. 
30); (5) and a decree allowing such 
indebtedness to participate pro rata 
with the unpaid principal and inter- 
est on the first mortgage bond in the 
proceeds of sale in such foreclosure 
proceedings is erroneous (Watkins 
Land Mortg. Co. vy. Williams, supra). 
(6) Moreover, one purchasing prem- 
ises and redeeming from foreclosure 
sale under second mortgage is enti- 
tled to protection as. innocent pur- 
chaser as against claim. of junior 
mortgagee to subrogation by pay- 
ment of interest installment on senior 
mortgage. Miller & Chaney Bank of 
Newell v. Collis, (Iowa) 234 N.W. 550. 


{g] Mortgagee of firm property, 
under mortgage to secure an individ- 
ual debt, having paid a firm debt se- 
cured by a mortgage on firm proper- 
ty, to protect his ewn interest, is 
entitled to be subrogated to the lien, 
Reyburn v. Mitchell, 16 S.W. 592, 106 
Mo. 365, 27 Am.S.R. 350. 


[h] Particular encumbrances paid. 
—() Execution judgment. Rafferty 
v. Buckler, 17 S.W. 272, 18 Ky.L, 375; 


| Silver Lake Bank vy. North, 4‘\Johns: 


Ch, (N.Y¥.) 370. (2) Mortgage. Rus- 
sell v. Howard, 21 F.Cas.No. 12,156, 


For later cases, developments ana changes in the law see Annotations, same title and section number, 
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prior encumbrance held by another is entitled to 
be subrogated to the rights of the prior lenor or 


preserve his own security, is compelled to pay a | mortgagee whose lien or mortgage he has paid, to 


2 McLean 489; Combs y. Hawes, 
(Cal.) 8 P. 597; Stoeckle v. Rosen- 
heim, 87 A. 1006, 10 Del.Ch. 195; Ebert 
v. Gerding, 5 N.E. 591,°116 Ill. 216; 
Ball vy. Callaghan, 95 Ill.App. 615 [aff 
64 N.E. 295, 197 Ill. 318]; Erwin v. 
Acker. 25 N.E. 888, 126 Ind. 133; 
Templeton v. Stephens, (lowa) 233 N. 
W. 704; Marshall v. Ruddick, 28 Iowa 
487; Hagan v. Sheridan, 61 P. 756, 10 
Kan.App. 22; Rappanier vy. Bannon, 
(Md.) 8 A. 555; Reigle v. Leiter, 8 
Md. 405; Long v. Long, 19 S.W. 537, 
111 Mo. 12; Weld v. Sabin, 28 N.H. 
5338, 51 Am.D. 240; Jackson Trust Co. 
v. Gilkinson, 147 A. 1138, 105 N.J.EKq. 
116; New Jersey Bldg., ete., Co. v. 
Cumberland Land, etc., Co., 33 A. 964, 
53 N.J.Eq. 644; Boocock v. Wood, 113 
N.Y.S. 46, 128 App.Div. 645; Louis v. 
Bauer, 53 N.Y.S. 985, 33 App.Div. 287; 
Sheldon y. Hoffnagle, 4 N.Y.S. 287, 51 
Marks v. Baum Bldg. Co., 
175 P. 818, 73 Ok]. 264. 


{i] Payment into court.—On fore- 
closure of a second mortgage, it was 
not error to allow plaintiff to be sub- 
rogated to the rights of a first mort- 
gagee on payment into court of the 
amount due on the first mortgage. 
James v. Brainard-Jackson & Co., 116 
P. 633, 64 Wash. 175. 


[j] Provision of optional remedy. 
—Provision in realty mortgage that, 
if mortgagor failed to pay principal 


' or interest secured by prior mortgage, 


mortgagee might pay such charges 
and be repaid by mortgagor and se- 
cured by lien of mortgage did not de- 
feat mortgagee’s subrogation to su- 
perior lien of first mortgage for sums 
paid to protect security of his mort- 
gage. Marks y. Baum Bldg. Co., 175 
P. 818, 73 Okl. 264. 


[k] Rule applied on petition by 
second mortgagee’s administrator to 
foreclose, although at’the time of 
such payment a petition was pending 
to foreclose the second mortgage. 
Wood v. Hubbard, 50 Vt. 82. 


[1] Subrogation to security.—(1) 
While an advancement by a junior 
mortgagee of a judgment debt to a 
ereditor, who also holds a judgment 
against another as security therefor, 
made to prevent an execution sale, 
entitles the junior mortgagee to be 
substituted to the security of the 
creditor (Gratz v. Farmers’ Bank, 5 
Watts (Pa.).99), (2) where the prin- 
cipal’s estate suffices to pay_the ad- 
vance, the advancement is a final sat- 
isfaction of the security judgment 
(Gratz v. Farmers’ Bank, supra). 


[m] ‘That junior mortgagee fore- 
elosed his mortgage does not affect 
the right. Stoeckle v. Rosenheim, 95 
A. 300, 11 Del.Ch. 30. 


[n] Waiver.—An express agree- 
ment that an assignee of a junior 
mortgage, on paying a prior encum- 
brance, shall hold in the same manner 
as the lienholder constitutes an im- 
plied waiver of the right to insist up- 
on a postponement of the claim until 
full payment is made. _Morrow v. U. 
S. Mortgage Co., 96 Ind. 21. 


[o] Whether purchaser.—Person 
discharging a superior mortgage iS 
treated as its purchaser or assignee, 
unless the facts show that, it was 
jntended as an absolute payment. 
Hbert v. Gerding, 5 N,H..591, 116 Il. 
216. 


[p] In Louisiana (1) under Civ. 
Code ‘art 2161,. providing that sub- 
rogation takes place of right for the 
benefit of him who, being himself a 
ereditor, pays another creditor whose 


claim is preferable to his by reason 
of his privileges or mortgages, a jun- 
lor mortgagee who tenders to a prior 
mortgagee the amount due on such 
prior mortgage is entitled to subroga- 
tion (Decuir v. Carnes, (App.) 132 So. 
259 [cert questions answered 138 So. 
103]), (2) and the prior mortgagee is 
not entitled to release from mort- 
gage a part of land on which junior 
mortgagee has no mortgage (Decuir 
v. Carnes, supra). (3) So, under Civ. 
Code § 2157, a junior mortgagee who 
paid a prior mortgage was subrogat- 
ed to the rights of such prior mort- 
gagee. Ventress v. His Creditors, 20 
La.Ann, 359. (4) Statutory subroga- 
tion of junior lienholder generally see 
supra note 13. 


{q] Necessity of discharge.—One 
whose sole interest in land is under 
a trust deed, by virtue of which he 
is to become entitled to the land aft- 
er the payment of the mortgage on 
it and certain other demands, cannot 
make any arrangements with the 
holder of the mortgage by virtue of 
which he is entitled to be subrogated 
to the rights of the mortgagee, with- 
out paying ‘the other demands. speci- 
fied in the deed of trust. Smith v. 
Austin, 11 Mich. 34. 


Right of holder of junior lien to 
pay mortgage see Mortgages § 898. 


Subrogation of: 

Junior mortgagee or judgment cred- 
itor redeeming from prior mortgage 
see Mortgages § 2293. 

Mortgagee paying taxes see Mort- 
gages § 619. 

Redemptioners from junior mortga- 
gees or judgment creditors redeem- 
ing from prior mortgage see Mort- 
gages § 2295. 


16. Worcester Nat. Bank v. Cheen- 
ey, 87 Ill. 602; Blue Island First Se- 
eurities Co, v. Irrgang, 252 I11.App. 
290; Gipps Brewing Co. v. Wasson, 
193 Ill.App. 158; Grafeman Dairy Co. 
v. -Mercantile Club, (Mo.) 241 S.W. 
923; Long v. Long, 44 S.W. 341, 141 
Mo. 352; Speer v. Home Bank - of 
Forest City, 206 S.W. 405, 408, 200 
Mo.App. 269 [cit Cyc]; Southern 
Bldg., etc., Assoc. v. Skinner, (Tex. 
Civ.App.) 42 S.W. 320; Land Mortg. 
Bank v. Quanah Hotel Co., (Tex.Civ. 
App.) 32 S.W. 573 [aff 34 S.W.. 730, 
89 Tex. 332]; Tarver v. Land Mortg. 
Bank, 27 S.W. 40, 7 Tex.Civ.App. 425; 
Webb v. Crouch, 74 S.BE. 730, 70 W.Va. 
580, Ann.Cas.1914A 728. 


[a] Effect of excess value of prop- 
erty.—That property on which deed 
of trust was given was of greater 
value than encumbrances does not 
affect rule. Gipps Brewing Co. v. 
Wasson, 193 Ill.App. 158. 


[b] Interest.—(1) Beneficiary of 
junior deed of trust, having paid in- 
terest on a prior encumbrance to pre- 
vent foreclosure, is entitled to subro- 
gation. Blue Island First Securities 
Co. v. Irrgang, 252 I1ll.App. 290; 
Grafeman Dairy Co. v. Mercantile 
Club, (Mo.) 241 S.W. 923. .-(2) That 
trust deed contained no provision for 
payment of interest on prior mort- 
gage does not prevent subrogation. 
Blue Island First Securities Co. v. 
Irrgang, supra. (3) Owner of equity 
on mortgaged premises cannot object 
to second mortgagee’s being subro- 
gated to first mortgagee’s rights. 
Blue Island First Securities Co. v. 
Irrgang, supra, 


[c] Particular encumbrances dis- 
charged.—(1) Deed of trust. . Wor- 


cester Nat. Bank v. Cheeney, 87 Ill. 
602; Long v. Long, 44 S.W..341, 141 
Mo. 352; Speer v. Home Bank of 
Forest City, 206 S.W. 405, 200 Mo.App. 


269; Webb v. Crouch, 74 S.E. 730, 70 
W.Va. 580, Ann.Cas.1914A 728. (2) 
Mechanic’s lien. Worcester Nat. 
Bank v. Cheeney, supra. (3) VWen- 


dor’s lien. Land Mortg. ‘Bank v. 
Quanah Hotel Co., (Civ.App.) 32 S.W. 
573 [aff 34 S.W. 730, 89 Tex. 332] (un- 
der express provisions of deed of 
trust). 


17. Memphis, ete., R. Co. v. Dow, 7 
S.Ct. 482, 120 U.S. 287, 30 L.Ed. 595; 
Pleasants v. Fay, 13 App.D.C. 237; 
Speer v. Whitfield, 10 N.J.Eq. 107. 


[a] Particular encumbrance dis- 
charged.—(1) Deed of trust. Pleas- 
ants v. Fay, 13 App.D.C. 287. 
Mortgage. Memphis, etc., R. Co. v- 
Dow, 7 S.Ct. 482; 120;'U,S:. 287, 30. L. 
Ed. 595; Speer v. Whitfield, 10 N.J. 
Eq. 107. : ; “ 


18. Ga.—Carlton v. Reeves, 122 S: 
BE. 320, 157 Ga. 602. 


Tll.— Magill v. De Witt County Sav. 
Bank, 19 N.E. 295, 126 Ill. 244. 


Iowa.—Bennett v. First Nat. Bank, 
102 N.W. 129, 128 Iowa I. 


Mo.—Reyburn v. Mitchell, 16 S.W. 
592, 106 Mo. 365, 27 Am.S.R. 350. 


N.J.—Hackensack Sav. Bank v. Ter- 
pobva Mfg. Co., 18 A. 155, 45 N.J.Eq. 


Okl1.—Moore v. Calvert, 58 P. 627, 8 
Ok], 358. 


Pa.—Hopkins Mfg. Co. v. Ketterer, 
85 A. 421, 237 Pa. 285, Ann.Cas.1914B 
558; Mosier’s Appeal, 56 Pa. 76, 93 
Am.D. 783. 


Tex.—Miles v. Darn, 90 S.W. 707, 40 
Tex.Civ.App. 298. 


[a] Compliance with statute.— 
Where a judgment creditor levies ex- 
ecution of property encumbered by 
a chattel mortgage but fails to com- 
ply with the statutory requirement 
of making written demand fof the 
amount of the mortgagee’s claim, he 
is not entitled to claim the right of 
subrogation. Peppers v. Harris, 124 
N.W. 625, 145 Iowa 635. 


[b] Entry of satisfaction of prior 
judgments does not affect the rule. 
Mosier’s Appeal, 56 Pa. 76, 93 Am.D. 
783. 


[ec] Extent of right.—Such junior 
judgment creditor is entitled to a 
lien on the land for the amount paid. 
Carlton v. Reeves, 122 S.E. 320, 157 
Ga. 602, 


[d] Laches.—Judgment creditor is 
not entitled to subrogation to a lien 
which but for his own iaches he could 
have had himself. Mechling’s Ap- 
peal, 1 A, 326, 1 Pa.Cas. 135, 


[e] Particular encumbrance dis- 
charged.—(1) Chattel mortgage. Ma- 
gill v. De Witt County Sav. Bank, 19 
N.E. 295, 126 Ill. 244; Moore v. Cal-- 
vert, 58 P. 627, 8 Okl. 358. (2) Judg- 
ment. Hackensack Sav. Bank v. Ter- 
hune Mfg. Co., 18 A. 155, 45 N.J.Ea. 


610; Mosier’s Appeal, 56 Pa. 76, 93 
Am.D, 783; Miles v. Dorn, 90 S.W. 
707, 40 Tex.Civ.App. 298. (8) Mort- 


gage. Bennett v. First Nat. Bank, 102 
N.W. 129, 128 Iowa 1. (4) Security 
deed. Carlton v. Reeves, 122 S.E. 
320, 157 Ga. 602. 


Subrogation of redemptioner from 


[execution sale who is partial lienhold- 


er see Executions § 756. 
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the extent of the amount paid by such junior mort- 
gagee!® or judgment ecreditor.?° So, where a prior 
mortgage is paid by a junior mortgagee, the prior 
mortgage does not become subordinated to interven- 
ing encumbrances, but retains its priority over such 
intervening encumbrances.2!_ Moreover, a junior 
encumbrancer who takes up a prior encumbrance, 
which was also a lien on property other than that 
bound by the second, may resort to the property 
bound by the first encumbrance and not bound by 
the second, and enforce the lien of the first on it;?? 
and a junior judgment creditor who, on the fraudu- 
lent representations of his debtor that there are no 
other liens, advances money to redeem lands from 
a prior judgment sale, is entitled to be subrogated 
to the lien of the purchaser at such sale, in order 
to protect himself from the lien of a judgment prior 
to his own, of which he was ignorant at the time of 
the redemption, although the owner of such judgment 
was innocent of the fraud,?* notwithstanding the 
fact that the rights of a third person have inter- 
vened, where the third person has in no respect 
changed position, and done nothing on the faith of 
the acts performed by the party who invokes the 
doctrine of subrogation.24 But a tender which fails 
to discharge the prior lien because accompanied with 
conditions which the subsequent mortgagee is not 
entitled to make will not subrogate the subsequent 
mortgagee to the lien of the prior mortgage;?> and 
the mere fact that inferior lienors, acting in their 


own interests and to accomplish a purpose of their | 
own, have incidentally benefited a superior lienor — 


does not thereby subrogate the rights of the supe- 
rior lienor.2 Again, where property has been sold 
under a power of sale in a mortgage, one who pre- 
viously obtained a purchase-money note prior to the 
mortgage, and turned it over to the maker in return 
for a mortgage to himself, is not entitled to be sub- 
rogated to the rights of the maker of the note as 
prior lienor.27 The right does not exist in favor of 
the holder of a second mortgage to the prejudice of 
a first mortgage,?® and a mortgagee in a mortgage 


19. Combs v. Haines, (Cal.) 8 P.[v. 
597; Templeton v. Stephens, (Iowa) 78 
233 N.W. 704; New Jersey Bldg., 
etc., Co. v. Cumberland Land, etc., 
Co., 83 A. 964, 58 N.J.lMq. 644; Louis 
v. Bauer, 53 N.Y.S. 985, 33 App.Div. 


22. 


287. 
130 I R' 93 
[a] Priority of residue.—Where a Hd 288, 30: AmIS Bigot. 
second mortgagee has made payments 24. Backer v. 
on a first mortgage, the residue of the 25. 


claim of the first mortgage has priori- 
ty over the lien obtained by the sec- 


ond mortgagee by subrogation. New 26. 
Jersey Bldg., etc., Co. v. Cumberland | 852, 122 Ill. 573. 
Land, etc., Co., 33 A. 964, 53 N.J.Eq. 
644, 27. 
153 Ga. 66. 


20. Reyburn v. Mitchell, 16 S.W. 
592, 106 Mo. 365, 27 Am.S.R. 350, 
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Hoffnagle, 4 N.Y.S. 287, 51 Hun 


A, Boer v. Smith, 
A , ranch.C.C. 388; Selinger v. 
Myers, 24 Pa.Co, 71. ora 


23. Backer v. Pyne, 
Pyne, supra. 
Schmittdiel vy. Moore, 60 N.W. 
279, 101 Mich, 590. 

McCormick y. Bauer, 13 N.E. 
Mumford v. Foss, 111 S.E. 653, 


28. Skinkle v, Huffman, 71 N.W. 
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prior in date and subsequent in record to a mortgage 
subsequent in date and prior in record, who volun- 
tarily pays a former mortgage of record at the 
time of the recording of the subsequent mortgage, 
cannot be subrogated to the rights of the paid mort- 
gagee, as against an assignee of the subsequent mort- 
gage, the latter relying on the record, and beliey- 
ing the mortgage to be a first lien.2®. Ordinarily a 
junior mortgagee’is not entitled to be subrogated 
to a lien which did not exist when his mortgage 
was taken.2° Where a junior encumbrancer is’ giv- 
en the right of subrogation, it must be in a ease 
where the lien discharged rests on the land pur- 
chased, and not on any other lands.*+ The mere 
fact that a junior lienholder advances money which 
has been used by the borrower to discharge superi- 
or liens does not entitle the lender to be subrogated 
to the rights of the lienholders so paid.*? The as- 
signee of a mortgage given to secure the purchase 
price of land who paid off a prior mortgage which 
the vendor had agreed to have released does not 
sustain such a relation to the mortgagee as entitles 
him to subrogation so as to enable him to obtain re- 
imbursement for the amount expended.*% 


Effect of invalidity or fraud. Where the benefi- 
ciary of a deed of trust pays a prior mortgage in 
order to protect his interest, and his deed of trust 
proves to be invalid, he is entitled to be subrogated. 
to the rights of the mortgagee paid.*4 But where 
there is concealment tending to mislead the prior 
encumbrancer,*® or fraud,?* a junior encumbrancer 
obtains no right of subrogation by discharging a 
prior encumbrance. ; 


[§ 111] b. Part Payment. Generally, a pro tanto 
subrogation between a senior and junior Nen ered- 
itor will not be allowed.*7 So, as a general rule; 
a junior mortgagee, who claims to be entitled to 
subrogation, stands in the same position in respect 
of a partial payment of the senior mortgage debt 
as a surety does in respect of a partial payment 
of a claim against his principal;*® and, in the ab- 


336 Ill. 178, 66 ALR. 181 [rev 253 Ill. 
App. 1]. 


84  Chaffe v. Oliver, 39 Ark. 531. 


35. Federal Land Bank of St. 
Louis v. Richland Farming Co., 21 S. 
W.(2d) 954, 180 Ark. 442, 


$6. Mansur, etc., Implement Co. yv. 
Jones, 45 S.W. 41, 143 Mo. 253. 


87. Erwin y. Brooke, 166 S.E. 777, 
159 Ga. 683. f 


[a] Reason for rule.—Subrogation 
would operate to place the junior lien 
creditor on a footing of equality with 
the holders of the unpaid portion of 
the debt, with the loss proportionately 
on both, Erwin vy. Brooke, 166 S.E. 


19 F.Cas.No. 


30 N.E, 21, 


21. Erwin v. Acker, 25 N.E. 888, 
126 Ind, 138; Sheldon v. Hoffnagle, 4 
N.Y.S. 287, 51 Hun 478. 


[a] Where a purchase-money 
mortgage executed by the husband 
alone during coverture is paid off and 
discharged by a junior mortgagee, as 
allowed by the decree in his action 
to foreclose, under which he has bid 
in the property, he is subrogated to 
the rights of the mortgagee in, the 
purchase-money mortgage as against 
the widow’s claim of dower. Sheldon 


1004, 52 Neb. 20, 


29. Coonrod v. Kelly, 113 KF, 878 
[aff 119 F. 841, 56 C.C.A, 3538]. 


30. Anthes v. Schroeder, 103 N.W. 
1072, 74 Neb. 172 (recognizing rule). 


31. Smith v. Dinsmoor, 4 N.E. 648, 
119 Ill. 656. 


32. Iberville Planting & Mfg. Co. 
v. Monongahela Coal Co., 168 F. 12, 
98 C.C.A, 404. 


33. Dunlap v. Peirce, 168 N.E. 277, 


777, 159 Ga. 683. 


[b] Payment not necessary.—Ma- 
terialman taking installment land 
contract as security from assignees is . 
not compelled to pay entire balance 
on aelanhe Standard Lumber & Mfg, 

o. v. Looper, (Tex.Civ.App.) 4 S.W. 
(2d) 180. 2 


38. 
503. 


aunt? payment by surety see supra § 


Loeb v.: Fleming, 15 Ill.App. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


— 


} 
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sence of conventional subrogation,?® a junior encum- 
brancer,*® chattel mortgagee,*! or mortgagee,t? by 
the payment of part of the senior mortgage, is not 
subrogated pro tanto to the senior mortgagee’s in- 
So the mere fact that part of the proceeds 
of a subsequent mortgage was applied by the mort- 
gagor in discharge of a purchase-money mortgage 
does not entitle the subsequent mortgagee to sub- 
rogation to the rights of the purchase-money mort- 
But, when the right of subrogation is the 
result of an express agreement,‘*‘ it is no objection 
that it extends only to a part of the chattel mort- 
gage*® or mortgage,‘® and a junior mortgagee who, 
for the protection of his own security, pays an in- 
stallment due on the first mortgage, will, to the 
extent of such advancement, as against the mort- 
gagor, be subrogated to the rights of the holder of 
the first mortgage,*7? and may, on payment by the 
mortgagor of the balance due on the prior mortgage, 
enforce by action his lien for the amount so ad- 


terest. 


43 
gage. 


39. See cases infra note 44. 


40. Walmsley v. Theus, 31 So. 
869, 107 La. 417; Chapman y. Coon- 
ey, 57 A. 928, 25- RI. 657. 


[a] Bffect of statutory remedy.— 
(1) Statute giving junior lienholder 
additional lien for payment of taxes 
or interest on senior encumbrance by 
filing verified statement does not ab- 
rogate common-law remedy of sub- 
rogation, Miller & Chaney Bank of 
Newell v. Collis, (Iowa) 234 N.W. 
550; Jones v. Knutson, (lowa) 234 N. 
W. 548. (2) Construction of statutes 
in derogation of common law or com- 
mon right generally see Statutes §§ 
665-667. 


[b] Extent of right.—Whcre a 
ereditor makes a partial payment to 
one holding a prior special mortgage, 
subrogating him pro tanto to the 
rights of such mortgagee, he is subro- 
gated subordinately to the rights of 
that creditor to be paid the balance. 
Walmsley vy. Theus, 31 So. 869, 107 
La. 417. 


41. Stuckman vy. Roose, 46:N.EH. 
680, 147 Ind. 402; Cason v. Connor, 18 
S.W. 668, 83 Tex. 26. 


42. Blue Island First Securities 
Co. v. Irrgang, 252 Ill.App. 290, 294 
[eit Cyc]; Loeb v. Fleming, 15 It. 
App. 503; Marks v. Baum Bidg. Co., 
175 P..818, 823, 73 Okl. 264 [cit Cyc]; 
State v. McDonald, 274 P. 1104, 128 Or. 
684. 


[a] Interest.—Second mortgagee 
paying interest on first mortgage was 
not subrogated: to right under first 
mortgage to appointment, of receiver. 
State v. McDonald, 274 P. 1104, 128 
-Or. 684. 


43. Ayers v. Staley, (N.J.Ch.) 18 
A. 1046. 
44, Conventional subrogation gen- 


eraliy see supra §§ 12-15, 


45. Stuckman v. Roose, 46 N.E. 
680, 147 Ind. 402; Cason y. Connor, 
18 S.W. 668, 83 Tex. 26. 


46. Blue Island First Securities 
Co. v. Irrgang, 252 Ill.App. 290, 294 
[cit Cye]; Loeb v. Fleming, 15 Ill. 
App. 503 (approving but not applying 
rule); New Jersey Bldg., etc., Co. v. 
Cumberland Land, ete., Co., 33 A. 964, 
53 N.J.Eq. 644; Eppenbach v. Eppen- 
bach, 215 N.Y.S. 785, 217 App.Div. 
26. 


[a] Priority of residue.—Under a 
contract therefor a second mortgagee 
making payments on the first mort- 
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gage will, under ordinary circum- 
stances, be subrogated under the first 
mortgage to the extent of such pay- 
ments, the residue of the claim of the 
first mortgagee having priority to 
the lien acquired by such subroga- 
tion. New Jersey Bldg., etc., Co. v. 
Cumberland Land, etc., Co., 33 A. 964, 
53 N.J.Iiq. 644. 


47. Skinkle v. Huffman, 71 N.W. 
1004, 52 Neb. 20; Lowenthal v. Bar- 
nett, 184 N.Y.S. 99, 112. Mise, 340; 


Rouse v. Zimmerman, 212 N.W. 515, 55 
N.D. 94; Marks vy. Baum Bldg. Co., 
175 P. 818, 823, 78 Okl. 264 [cit Cyc]. 


.[a] Beason for rule.—Hach _ in- 
stallment is an entire debt. Rouse v. 
Zimmerman, 212 N.W. 515, 55 N.D. 


94, 

48. Skinkle v. Huffman, 71 N.W. 
1004, 52 Neb. 20. 

49. Huffman v. Martin, 10 S.W. 


(2d) 636, 226 Ky. 137. 


50. Cason v. Connor, 18 S.W. 668, 

83 Tex. 26. : 

51. Cross references: 

Compelling assignment of mortgage 
or deed of trust see Mortgages § 
693. 

Mortgagor as equitable assignee when 
paying mortgage assumed by gran- 
tee see Mortgages § 797. 

Subrogation of mordgagor redeem- 
ing from mortgage foreclosure see 
Mortgages § 2293. 


52. See Mortgages § 789. 

53. ‘See Chattel Mortgages § 346. 
54. See supra § 49. 

55. Howard v. Burns, 116 N.E. 


703, 279 Ill. 256; Flagg v. Geltmach- 
er, 98 Ill. 2938; Jamison v. Van Auk- 
en, (Mo.) 210 S.W. 404; Orrick v. 
Durham, 79 Mo. 174; Haysradt v. Hol- 
land, 50 N.H. 433, 


[a] Extension of rule.—Same 
right extends against anyone claim- 
ing under the purchaser with notice. 
Leavenworth v. Brendel, 167 P. 964, 


63 Colo. 563; Orrick v. Durham, 79 
Mo. 174. 
56. U.S.—Kyner v. Clark, 29 F. 


(2d) 545. 


Ala.—Whittle v. Clark, 121 So. 530, 
219 Ala. 161; Tennessee Valley Bank 
v. Sewell, 107 So. 834, 214 Ala. 362; 
Hamilton v. Robinson, 67 So. 434, 190 
Ala. 549. 


1I1].— Kinney 
271. 


v. Wells, 59 Tll.App. 
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vanced,*® although a voluntary payment of an in- 
stallment without a necessity of protecting his in-- 
terest does not entitle him to subrogation.*® 
junior mortgagee has paid a part of the prior mort- 
gage under the belief arising from the conduct or 
representations of the senior mortgagee that this 
was the full extent of his claim, he may be allowed 
a priority of his claim before the senior mortgagee 
can participate.°° 


[§ 112] 6. Grantors or Mortgagors Paying after 
Transfer of Mortgaged Property.®1 
tor or mortgagor of a mortgage as to realty,®°? or 
chattel grantor or mortgagor,°* conveys the mort- 
gaged property, and his grantee assumes payment 
of the mortgage, as between such parties the former 
becomes a surety and the latter the principal debtor, 
and, in accordance with the general rule that a sure- 
ty who pays the debt of the principal is subrogated 
to the rights and remedies of the creditor,®4 where’ 
the grantor®® or mortgagor®® of a mortgage as to. 


If the 


When a gran- 


Ind.—Begein v. Brehm, 23 N.E. 496, 
123 Ind. 160;° Wright v. Briggs, 99 
Ind. 563; Josselyn v. Edwards, 57 
Ind. 212. 


Iowa.—Wood v. Smith, 50 N.W. 581,. 
51 Iowa 156. See Massie v. Mann, 17, 
Iowa 131 (dictum). 


La.—Isaacs v. Van Hoose, 131 So.- 
845, 171 La. 676;. Baldwin v. Thomp-- 
son, 6 La. 474. 


Minn.—Minnesota Loan & Trust Co. - 
v. Peteler Car Co., 156 N.W. 255, 132 
Minn. 277; Knoblauck v. Foglesong,. | 
38 N.W. 366, 38 Minn. 459. 


a ace a v. Jones, 58 Mo.App. 


Neb.—Hubbard v. Knight, 72 N.W. 
473, 52 Neb. 400. 


N.H.—Markarian v. Morazines, 144 
A. 265, 83 N.H. 479. 


N.J.—Binns v. Baumgartner, 146 
AG °879; 105 Nd. Eig. 58. 
N.Y.—Arnold v. Green, 23 N.E. 1, 


116 N.Y. 566; Fairchild v. Lynch, 2° 
N.E. .20, 99 N.Y. 859; Ayers v. Dixon, 
78 N.Y. 318; Laird v. Wittkowski, 73 
N.Y.S. 1115, 67 App.Div. 476; Marsh 
v. Pike, 10 Paige 595; McLean v. 
Towle, 38 Sandf.Ch. 117. 


Qhio.—Warner v. York, 25 OhioCir.: 
CE TSL0: 


Okl.—Winans v. Hare, 148 P. 1052, 
46 Okl. 741. 


Pa.—Morris v. Oakford, 9 Pa. 498; 
Stanhope’s Estate, 6 Pa.Dist. 179. 


S.D.—Zastrow v. Knight, 229 N.W. 
925; Hampe v. Manke, 134 N.W. 60, 28 
S.D. 501. ; 


Wis.—Mueller v. Jagerson Fuel Co., 
233 N.W. 633, 203 Wis. 453, 72 A.L.R. 
1059. 


[a] Basis of rule.—This rule 
rests on the principle that in equity 
the property becomes a primary fund 
for payment of the debt. Wayman y. 
Jones, 58 Mo.App. 313. 


[b] Comveyance of part of mort- 
gaged premises.—Where grantee as- 
sumes the entire debt, text rule ap- 
plies, even though only part of the 
mortgaged premises were conveyed. 
Markarian v. Morazines, 144 A. 265, 
83 N.H. 479. 


[ec] Effect of new deed.—A deed 
given to correct a former deed under 
which grantee assumed a mortgage, 
does not deprive the grantor of his 
statutory right to subrogation on 
payment of the mortgage. “Morris v. 
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realty, or a mortgagor®’ of a chattel mortgage pays 
the debts secured, he is entitled to subrogation there- 
to, and to the remedies of a surety against the prin- 
cipal,®® and may foreclose the mortgage for his 
own benefit,®® sue to recover the land,®° or sue the 
vendee in an action at law for money paid.°? 
versely, in accordance with the general rule that 
there can be no right of subrogation in one whose 
duty it is to pay,°? where the grantee does not as- 
sume or undertake to pay the debt, payment by the 


Hartley, 146 P. 78, 26 Cal.App. 804; 
Morris v. Hartley, 146 P. 73, 26 Cal. 
App. 61. 


{d] Bffect of second mortgage.— 
Text rule does not apply so as to sub- 
rogate a mortgagor to the rights of 
the mortgagee under a first mortgage 
when the mortgagee also holds a sec- 
ond mortgage, for payment of which 
the mortgagor was liable also, in the 
absence of payment of both mort- 
gages. Knoblauch v. Foglesong, 38 
N.W. 366, 38 Minn. 459. 


fe] Extension of time.—Grantee, 
obtaining extended time to pay mort- 
gage without grantor’s knowledge or 
consent, cannot complain of permit- 
ting grantor to recover amount of 
mortgage paid before expiration of 
extended time. Cacavalle v. Lom- 
bardi, 138 A. 155, 106 Conn. 339. 


{f] Literal compulsion in making 
payment is not necessary. Markarian 
v. Morazines, 144 A. 265, 838 N.H. 479. 


{g] Payment of deficiency judg- 
ment.—(1) A mortgagor, paying a 
deficiency judgment against him and 
his grantee, is entitled to be subro- 
gated to the rights of judgment hold- 
er against grantee and to enforce it. 
Wagoner v. Brady, 223 N.Y.S. 99, 221 
App.Div. 405. (2) So the grantor of 
mortgaged premises, who pays a 
judgment for a deficiency arising on 
a mortgage foreclosure, has the 
right to reimbursement against sub- 
sequent grantees assuming the mort- 
gage (Graham y. Durnbaugh, 186 P. 
798, 44 Cal-App. 482; Howell v. Baker, 
151 A. 117, 106 N.J.Eq. 434; Holland 
Reform School Society v. De Lazier, 
97 A, 258,85 N-J-Hq. 497 [aff 93. A. 
199, 84 N.J.Eq. 442]; Lowry v. Hen- 
sal’s Heirs and Legal Representa- 
tives, 127 A. 219, 281 Pa. 572; Bollong 
v. Corman, 217 P. 27, 125 Wash. 441), 
(3) and this right extends as against 
his successors in interest who ac- 
quired interests with notice of the 
facts (Bollong v. Corman, supra). 
(4) But as between vendor and pur- 
chaser, before the vendor can recoy- 
er for having to pay a mortgage as- 
sumed by the purchaser, he must 
show a loss. Lowry v. Hensal’s Heirs 
and Legal Representatives, supra. 


{[h] Rule does not authorize the 
mortgagor’s trustee in bankruptcy to 
purchase the mortgage with fire in- 
surance proceeds out of which the 
mortgagor, who had warranted the 
land free from encumbrances, had 
agreed to pay the mortgage debt. 
Sisk v, Rapuano, 108 A. 858, 94 Conn. 
294, 11 A.L.R..1291. 


{i] Second vendce (1) who does 
not assume the obligation is subject 
to the mortgagor’s right of subroga- 
tion (Dunson v. Lewis, 119 S.E. 846, 
156 Ga. 692), (2) even though such 
vendee himself does not thereby ob- 
tain a right to the land (Dunson y, 
Lewis, supra). (3) But, where sev- 
eral successive grantees assume the 
mortgage, the text rule applies. 
Hoffman v. Risk, 58 Ind. 118; Bald- 
win v. Thompson, 6 La, 474; Marsh 
v. Pike, 10 Paige (N.Y.) 595; McLean 


. 


realty mortgage. 
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tee.®? 


Con- 


v. Towle, 8 Sandf.Ch. (N.Y.) 117. 


{i] Sufficient payment.—Satisfac- 
tion of a judgment for a mortgage 
debt by the levying of an execution 
on property of the mortgagor other 
than that mortgaged is a payment of 
the debt which keeps the mortgage 
on foot for the benefit of the mort- 


oy te Woodbury v. Swan, 58 N.H. 
57. Clayton v. Fort Worth State 


Bank of Fort Worth, Tex., 4 F.(2d) 
763, 765 [cert den 46 S.Ct. 18, 269 U. 
S. 555, 70 L.Hd. 408, and cit Cyc]; 
University State Bank v, Steeves, 147 
P. 645, 647, 85 Wash. 55, 2 A.L.R. 237 
[quot Cyc]. 


58. Wayman v. Jones, 58 Mo.App. 
313; Binns v. Baumgartner, 146 A. 
879, 105 N.J.Eq. 58. 


[a] Bule applied.—Mortgagor of 
Wayman v. Jones, 
58 Mo.App. 313; Binns v. Baumgart- 
ner, 146 A. 879, 105 N.J.Eq. 58. 


5% U.S.—Clayton v. Fort Worth 
State Bank of Fort Worth, Tex., 4 F. 
(2d) 763 [cert den 46 S.Ct. 18, 269 U. 
S. 555, 70 L.Ed. 408]. 


Ga.—Dunson v. Lewis, 119 S.E. 846, 
156 Ga. 692. 


Ill.—Kinney v. 
PATO 


Ind.— Wright v. Briggs, 94 Ind. 563. 


Mo.—Jamison v. Van Auken, 210 S. 
WwW. 404. 


S.C.—Dunn v. Chapman, 
818, 149°S.C, 163. 


epee eee v. Knight, 229 N.W. 


Wash.—University State Bank vy. 
Steeves, 147 P. 645, 647, 85 Wash. 55, 
2 A.L.R, 237 [quot Cyc]. 


[a] _ Rule applied.—(1) Grantor of 
deed of trust as to realty. Jamison 
v. Van Auken, (Mo.) 210 S.W. 404. 
(2) Chattel mortgagor. Clayton v. 
Fort Worth State Bank of Fort 
Worth, Tex., 4 F.(2d) 763 [cert den 46 
S.Ct. 18, 269 U.S. 555, 70 L.Ed. 408]; 
Dunson vy. Lewis, 119 S.E. 846, 156 Ga. 
692; University State Bank v. Steeves, 
147 P. 645, 85 Wash. 55, 2 A.L.R. 237. 
(3) Mortgagor of realty mortgage. 
Kinney v. Wells, 59 IlLApp. 271; 
Wright v. Briggs, 97 Ind. 563; Dunn 
v. Chapman, 146 S.H, 818, 149 S.C. 163; 
Zastrow v. Knight, (S.D.) 229 Nw. 
925. See Whittle v. Clark, 121 So. 
5380, 219 Ala. 161 (mortgagors, on 
payment of debt, would be entitled to 
have mortgage enforced against prop- 
erty previously sold by them). 


60. Dunson v. Lewis, 119 S.E. 846, 
156 Ga. 692. 


; 61. Dunson v. Lewis, supra; 
Wright v. Briggs, 99 Ind. 563; Binns 
v. Baumgartner, 146 A. 879, 105 N.J. 
Hq. 58; Juel v. Wardwell, 211 N.W. 
456, 50 S.D. 612. 


[a] Rule applied.—Mortgagor 
realty mortgage. Wright v. Briggs, 
99 Ind. 568; Binns v. Baumgartner, 
146 A. 879, 105 N.J.Eq. 58; Juel v. 


Wells, 59 Ill.App. 


146 S.E. 


of 


. 
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grantor or mortgagor ordinarily does not entitle such 
person paying to be subrogated as against the gran- 
Where the grantee takes subject to an en- 
cumbranece, and the encumbrance is paid by the 
grantor or mortgagor, the grantor or mortgagor is 
entitled to be subrogated to thé rights of the per- 
son paid,** and may foreclose the mortgage*®® or sue 
at law for money paid,*® and his right to be subro- 
gated to the position of the prior mortgagee is not 
defeated by his having taken a second mortgage®’ 


Wardwell, 211 N.W. 456, 50 S.D. 612. 
62. See supra § 25. 


63. Gursky v. Rosenberg, (Cal. 
App.) 287 P. 575; Converse v. Jen- 
son, 197 N.W. 490, 158 Minn. 209; Van 
Valkenburgh v. Jantz, 154 N.W. 373, 
161 Wis. 336. 


[a] Rule applied.—(1) Grantor of 
deed of trust. Gursky v. Rosenberg, 
(Cal.App.) 287 P. 575. (2) Mortgagor 
of ‘realty mortgage. Converse v. . 
Jenson, 197 N.W. 490, 158 Minn. 209; 
Van Valkenburgh v. Jantz, 154 N.W. 
373, 161 Wis. 336. 


64 Ark.—Kay v. Castleberry, 139 
S.W. 645, 99 Ark. 618. 


Conn.—Sisk v. Rapuano, 108 A. 859, 
94 Conn. 294, 11 A.L.R. 1291. 


Ser a ae v. Burns, 201 I11.App. 


Md.—Parsons v. Urie, 64 A. 927, 104 
we 238, 8 L.R.A.N.S. 559, 10 Ann.Cas. 


Perea v. Terrell, 8 Minn. 
LOS. 
N.H.—Passumpsic Sav. Bank vy. 


Weeks, 59 N.H. 239. 


N.J.—Stillman vy. Stillman, 21 N.J. 
Eq. 126. 


N.Y.—Johnson v. Zink, 51 N.Y. 333 
{aff 52 Barb. 396]; Taintor v. Hem- 
see 18 Hun 458 [aff 83 N.Y. 


Wis.—Mueller v. Jagerson, 233 N, 
W. 6338, 203 Wis. 453, 72 A.L.R. 1059. 


[a] Rule applied.—(1) Grantor of 
deed of trust as to realty. Kay v. 
Castleberry, 139 S.W. 645, 99 Ark, 
618; Howard v. Burns, 201 Ill.App. 
579. (2) Mortgagor of realty mort- 
gage. Sisk v. Rapuano, 108 A. 858, 94 
Conn. 294, 11 A.L.R. 1291; Parsons v. 
Urie, 64 A. 927, 104 Md. 238, 8 L.R.A. 
N.S. 559, 10 Ann.Cas. 278; Baker v. 
Terrell, 8 Minn. 195; Passumpsic Sav. 
Bank v. Weeks, 59 N.H. 239; Stillman 
v. Stillman, 21 N.J.Eq. 126; Johnson 
v. Zink, 51 N.Y. 333 [aff 52 Barb. 396]; 
Taintor v. Hemmingway, 18 Hun 458 
[aff 83 N.Y. 610]. 


[b] Leading case.—Baker vy. Ter- 
rell,.8 Minn. 195. See Parsons v. 
Urie, 64 A. 927, 929, 104 Md. 238, 8 
L.R.A.N.S. 559, 10 Ann.Cas. 278 (so 
saying). 


65. Zastrow v. Knight, (S.D.) 229 
N.W. 925. 
[a] Assignee of chattel mortga- 


gor, who sold the property subject to 
the mortgage, subsequently discharg- 
ing such mortgage, is entitled to en- 
forge the security against the prop- 
erty by subrogation. University 
State Bank v. Steeves, 147 P. 645, 85 
Wash. 55, 2 A.L.R. 287. 


Reimbursement of mortgagor con- 
veying subject to mortgage who has 
paid mortgage see Mortgages § 763. 


66. Cherry v. Monro, 2 B 5 
(N.Y.) 618. Se ee 


67. Passumpsic 


B 
Weeks, 59 N.H. 239 gist 


Sav. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


i ie nen ah 


§§ 112-113] 


or bond®* as security. Moreover, where the equity 
of redemption lias been sold and the mortgagor has 
been forced to discharge the mortgage, he is entitled 
to subrogation,®® and may foreclose the mortgage.7° 
So, where land is conveyed subject to a judgment 
lien, and the vendor discharges the lien, his assignee 
is entitled to be subrogated thereto as against such 
grantee,‘1 or an assignee of the grantee not a bona 
fide purchaser without notice of the judgment lien.7? 
Where a vendor, in exchange of land, delivered a 
warranty deed with the covenant qualified as subject 


to a deed of trust, and there was no agreement that > 


payment of such deed of trust should constitute part 
of the consideration for the land, since the vendor 
was in the position of a surety for the debt to be 
paid out of the land,?* in view of the rule that in 
order for a surety to be entitled to subrogation he 
must have paid the entire debt for which he was 
surety,‘* the vendor must have paid the entire debt,75 
and not merely the interest on the debt secured by 
the deed of trust.7* Where the mortgagor gives 
the purchaser notes as security against a mortgage 
on the property and, after the mortgage has been 
discharged, the purchaser collects the notes and con- 
veys the land on security of a purchase-money mort- 
gage, the mortgagor is entitled to be subrogated to 
the lien of the purchase-money mortgage to the 
amount of the notes, rights of third persons not in- 
tervening.*7 Where a mortgage, after being pledged 


- 68. Cherry v. Monro, 2 Barb.Ch. 


SUBROGATION 


Subrogation of:—Continued 


(60 C.J.] 807 


as security for a note, was assigned, and the mort- 
gagor thereafter paid the note and received the 
note and mortgage, he is subrogated in the place 
of the payee of the note as his assignee, and will be 
allowed the amount paid as credit on the mortgage 
on foreclosure by the assignee thereof.7® 


[§ 113] H. Third Persons Advancing Means To 
Discharge, or Discharging, Debt or Encumbrance 
Securing Such Debt’®—1. In General. It always 
requires something more than the mere payment of 
the debt by a third person in order to entitle such 
person to be substituted in place of the original 
creditor ;®° it requires an assignment, legal or eq- 
uitable, from the original creditor,®’! or an agree- 
ment or understanding on the part of the party la- 
ble to pay that the person furnishing the money to 
pay the same shall in effect become the creditor,®? 
or the person furnishing the money must have done 
so because he is liable as surety or other secondary 
capacity,*® or for the purpose of protecting some 
real®* or supposed®® right or interest of his own. 
Hence, the mere fact that, at the instance of the 
debtor, a third person pays off a debt of another,8* 
or lends money with which to pay it,87 does not en- 
title the lender to subrogation to a lien held for the 
enforcement of the obligation. So a third person 
who, on his own motion, discharges,®’® or advances 
money to discharge,*® a debt is regarded as a mere 


App.) 263 S.W. 265]. 


Se Ne EE ee Re eT ee ee ee Pe a 


acc ak a at ri i ae eal aa 


(N.Y.) 618. 


69. Seward v. New York Life Ins. 
Co., 152 S.E. 346, 154 Va. 154. 


70. Seward v. New York Life Ins. 
Co., supra. 


71. Home Loan & Investment Co. 
v. Burrows, 224 N.W. 72, 207 Iowa 
1071. 


[a] Assignee of vendor who has 


‘paid off judgment lien on land, which 


the grantee assumed and agreed to 
pay as part of the purchase money, 
is entitled to the benefit of a vendor’s 
lien against the land to the amount 
so paid. Williams v. Crow, 84 Mo. 
298; Schick v. Ulland, 24 OhioN.P. 
N.S. 401. 


72. Home Loan & Investment Co. 
v. Burrows, 224 N.W. 72, 207 Iowa 
1071. 


73. See Mortgages § 756. 
74, See supra § 52. 


75. Campbell y. Jones, (Tex.Civ. 


“App.) 230 S.W. 710. 


76. Campbell v. Jones, supra. 

[a] Payment of interest and taxes 
out of funds obtained by entering on 
the land and taking crops which 
passed by the deed will not entitle 
the vendor to subrogation therefor. 
Campbell v. Jones, (Tex.Civ.App.) 
230 S.W.. 710. 


77, McGuffey v. McClain, 30 N.E. 
296, 130 Ind. 327. 

7g. Kamena v. Huelbig, 23 N.J.Eq. 
78. 

79. Cross references: 


‘Equitable lien of person paying, or 


advancing means of paying, debts | 

and liabilities of another see Liens 

§§ 27, 28. 

Subrogation of: 

Bank stockholders who have paid 
ereditors after insolvency of 
bank see Banks and Banking § 
546. . 2 


Insurance agent paying premium 
see supra § 91. 


- Person: 


Advancing money on invalid note 
of school district when money 
is applied to valid debts see 
Schools and School Districts § 
692. 


Advancing money to school offi- 
cer see Schools and School Dis- 
tricts § 651. 

Lending. or advancing money to 
executor or administrator see 
Sie and Administrators 

491. 


Stranger paying 
Judgments § 1066. 
Third person: 
Furnishing husband money to 
purchase land, taking  pur- 
chase-money mortgage, to 
wife’s claim of dower see Dow- 
er § 86, note 94 [b]. 
Making advances to tenant see 
Landlord and Tenant § 1472. 


Paying municipal assessment on 
property of another for public 
improvement see Municipal 
Corporations § 3418. 


80. Crippen v. Chappel, 11 P. 453, 
385 Kan. 495, 57 Am.R. 187; Virginia 
v. Chesapeake, ete., Canal Co., 32 Md. 
501. 


[a] Beason .for rule.—Money so 
applied is in fact the money of the 
borrower borrowed for that purpose. 
Virginia v. Chesapeake, etc., Canal 
Co., 32 Md. 501. 


81. Crippen vy. Chappel, 11 P. 453, 
85 Kan. 495, 57 Am.R. 187. 


[a] Indorsement of vouchers to 
bank, which advanced money to pay 
claims against railroad company, 
constituted assignment of vouchers 
to bank, so as to entitle it to be sub- 
rogated to rights of the original 
holders. International & G, _N. Ry. 
Co. v. Concrete Inv. Co., (Tex.Civ. 
App.) 201 S.W. 718 [aff (Commn. 


judgment see, 


82. Crippen v. Chappel, 11 P. 453, 
35 Kan. 495, 57 Am.R. 187. 


83. Crippen v. Chappel, supra. 
84 Crippen v. Chappel, supra. 
85. Crippen v. Chappel, supra. 


86. Browder v. Hill, 136 F. 831, 69 
C.GCLA.” 499; Kline: v.o Ragland; 14 S: 
W. 474, 47 Ark. 111; Pons v. Yazoo & 
MOVs Ri Co., 59° So: 721; 134 as saat 
Good v. Golden, 19 So. 100, 73 Miss. 
91, 55 Am.S.R. 486. 


87. U.S.—Browder v. Hill, 136 F, 
821, 69 C.C.A. 499. 


pipes Aolmes v. Lohman, 74 Ala, 


Ark.—Riggin v. Hillard, 20 S.Ww. 
402, 56 Ark, 476, 35 Am.S.R. 113; Kline 
v. Ragland, 14 S.W. 474, 47 Ark. 111. 


Mass.—Falmouth Nat. Bank  v. 
Cape Cod Ship. Canal Co., 44 N.E. 617, 
166 Mass. 550. 


Tenn.—Bible v. 
A.) 50 S.W.. 670; 
10 Heisk. 522. 


Wash.—Waegner yv. Alderson, 157 P. 
476, 91 Wash. 157. 


Wis.—Watson v. Wilcox, 
648, 20 Am.R. 638; 
15 Wis. 612. 


[a] Unauthorized application.— 
That money loaned to life tenant by 
her husband to purchase land at 
executor’s sale was applied by execu- 
tor to pay debts of estate was not to 
entitle husband to claims of credi- 
tors. Leininger v. Reichle, 148 N.E. 
384, 317 Ill. 625. 


88. Heuser v. Sharman, 56 N.W. 
525, 89 Iowa 355, 48 Am.S.R. 390; 
Wormer v. Waterloo Agricultural 
Works, 14 N.W. 331, 62 Iowa 699. 


89. Wachsmuth v. Penn Mut, Life 
Ins. Co,, 147 Ill.App. 510 [aff 89 N.E. 
787,.241 Ill. 409, 26 L.R.A.N.S..411, 132 
Am.S.R. 226]; International Har 
vester Co. v. Tuscarora Tp. (No. 2), 
43 Pa.Super. 417; International Har- 


Wisecarver, (Ch. 
Durant v. Davis, 


39 Wis. 
Downer v. Miller, 
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volunteer, and, in the absence of an agreement for 
subrogation,®® cannot be subrogated to the rights of 
‘the ereditor as to security held by such ereditor;°* 
and a third person who, having no interest to pro- 
tect, voluntarily discharges an encumbrance on prop- 
erty of another, is not entitled to be subrogated 
thereto,®? in the absence of an agreement therefor.®® 
But, where a third person pays, or loans money to 


‘vester Co. v. Tuscarora Tp. (No. 1), 
43 Pa.Super. 410. 


. [a] Thus, where supervisors give 
notes for a road machine, and when 
the notes become due borrow money 
to pay them, and months afterward 
assign the notes to the lender, with- 
out there having been any original 
intention to assign them, the latter 
is a mere volunteer. International 
Harvester Co. v. Tuscarora Tp. (No. 
2), 43 Pa.Super. 417; International 
Harvester Co. v. Tuscarora Tp. (No. 
1), 438 Pa.Super. 410. 


90. See cases infra notes 94-2. 


91. Ill.—Wachsmuth v. Penn Mut. 
Life Ins. Co., 147 Ill.App. 510 [aff 389 
N.E. 787, 241 Til. 409, 26 L.R.A.N.S. 
411, 132 Am.S.R. 226]. 


Iowa.—Heuser v. Sharman, 56 N. 
W. 525, 89 Iowa 355, 48 Am.S.R. 390; 
Wormer: v. Waterloo Agricultural 
Works, 14 N.W. 331, 62 Iowa 699. 


Miss.—Good v. Golden, 19 So. 100, 
73 Miss. 91, 55 Am.S.R. 486. 


N.J.—Seeley v. Bacon, (Ch.) 34 A. 
L39: 


Pa.—International Harvester Co. 
v. Tuscarora Tp. (No. 2), 43 Pa.Su- 
per. 417; International Harvester Co. 
v. Tuscarora Tp. (No. 1), 43 Pa.Su- 
per. 410. : 


92. McCowan v. Brooks, 39 S.E. 
115, 118 Ga. 532; Carter v. Wither- 
spoon, 126 So. 388, 156 Miss. 597. 


[a] Payment through mere desire 

to aid borrower does not entitle 
lender to subrogation. Bohn Sash, 
ete., Co. v. Case, 60 N.W. 576, 581, 42 
Neb. 281 [quot Tradesmen’s Bldg., 
sete., Assoc. v. Thompson, 32 N.J.Hq. 
133]. 
- [b] Use of general loan to pay 
lien without agreement therefor does 
not extend right of subrogation to 
lender. Shaddix v. National Surety 
Co., 128 So. 220, 221 Ala. 268. 


93. See cases infra notes 4-7. 
94, Milholland v. Tiffany, 2 A. 831, 


64 Md. 455. And see cases infra this 
note, 
[a] As to security not owned by 


debtor.—Bank which, under contract 
with a failing state bank, pays the 
lien claims of depositors, is not sub- 
rogated to the rights of depositors 
as against the depositors’ guaranty 
fund, notwithstanding the contract 
may so provide, since the failing state 
bank had no right or power to pledge 
the depositors’ guaranty fund as 
security. State v. Holdrege State 
Bank of Holdrege, 195 N.W. 120, 110 
Neb. 814. 


[b] Effect of record.—In the ab- 
sence of prejudice to junior lienor 
from the change of ownership, a third 
person’s right of subrogation on fur- 
nishing money to pay a senior lien 
is not defeated by the fact that the 
junior lien was recorded. Federal 
Land Bank of Springfield v. Smith, 
151 A. 420, 129 Me, 233. 


_ {ce] Thus, where a bank purchas- 
ing, at execution sale, a residuary leg- 


SUBROGATION 


atee’s interest in land held by him 
and a colegatee as trustees for. the 
life tenant, had no notice of any debt 
owing by him to the estate, except as 
shown by the will, which fixed a lien 
against his interest for the payment 
of a note, which was overdue about 
two months when the will was pro- 
bated, and against which he was en- 
titled to offset his share of a net bal- 
ance due the estate from the legatees, 
and the inventory showed that land 
devised to him was worth much more 
than the amount of his net indebted- 
ness, equity will not enforce a lien in 
favor of such colegatee for money 
advanced to the note under the doc- 
trine of subrogation to the rights of 
the estate, as the bank might pre- 
sume that the note and net indebted- 
ness of the maker were paid before 
expiration of the period of limitation, 
in view of the trustees’ duty to pro- 
ceed at once to collect the amounts 
due from the legatees. Wunsch v. 
Burlington State Bank, (Tex.Civ. 
App-).248 S.W. 135. 


95. U.S.—Edwards v. 
20 F. 756, 4 McCrary 34. 


Ala.—Gable v. Kinney, 121 So. 511, 
219 Ala. 150. 


Ill—Chicago Title & Trust Co. v. 
Franklin, 187 Ill.App. 388; Wach- 
smuth v. Penn Mut. Life Ins. Co., 147 
TIll.App. 510 [aff 89 N.E. 787, 241 Il. 
409, 26 L.R.A.N.S. 411, 132 Am.S.R. 
226]. 

Iowa.—Heuser v. Sharman, 56 N. 
W. 525, 89 Iowa 355, 48 Am.S.R. 390. 

Ky.—Dalton v..Dalton, 189 S.W. 
902, 172 Ky. 585. 

Md.—Orrick v. Fidelity & Deposit 


Co., 77 A. 599, 118 Md. 239; Milhol- 
land v. Tiffany, 2 A. 831, 64 Md. 455. 


Minn.—Emmert v. Thompson, 52 N. 
W. 31, 49 Minn. 386, 82 Am.S.R. 566. 


Miss.—Good v. Golden, 19 So. 100, 
73 Miss. 91, 55 Am.S.R. 486. 


Mo.—Kleimann v. 
Mo.App. 497. 


sa ae v. Brown, 13 N.J.Eq. 


Ohio.—Gashe vy. Ohio Lumber Co., 
5 OhioS.&C.P. 130, 31 Cine.L.Bul. 189. 


Davenport, 


Geiselmann, 45 


Pa.—Bossard’s Est., 26 Pa. Dist. 
434, 44 Pa.Co. 552. 

Tex.—First Nat. Bank vy. Arm- 
strong, (Civ.App.) 168 S.W. 873: 


a we v. Dennis, (Civ.App.) 30 S.W. 


W.Va.—Moats v. Poling, 151 S.E. 
324, 326, 108 W.Va. 417 [cit Cyc]. 


Wis.—Wisconsin Mortg., ete., Co, 
v. Kriesel, 211 N.W. 795, 191 Wis. 602; 
Miley v. Heaney, 169 N.W. 64, 168 
Wis, 58. See Edwards v. Frank, 40 
Mich, 616 (one who has discharged 
a lien on goods by advancing money 
therefor at the request of the owner 
has a right to the possession of the 
goods until reimbursed), 


[a] Holders of bonds issued and 
sold by a consolidated corporation 
on the representation that the prop- 


pay, the debt at the instance of the debtor, and with 
an agreement or understanding with the debtor that 
he shall be entitled to the benefit of the security held 
by the ereditor, 
uities,°* he will be subrogated_to all the rights of 
the ereditor whose claim he has discharged,®*® as 
against the debtor,®°® but not as against the credi- 
tor,?? and the agreement may be either express®® 


in the absence of intervening eq- 


erty to be acquired with their pro- 
ceeds was to be conveyed to a trustee 
to secure their payment were subro- 
gated to the lien of the deeds of trust 
made by the consolidated corporation 
to the trustee and others, to the ex- 
tent to which the proceeds of the sale 
of the bonds were applied in payment 


for the property. Orrick v. Fidelity 


& Deposit Co., 77 A. 599, 113 Md. 239. 


[b] Mortgage given to surety to 
indemnify him against loss will pass 
to a third person, who paid the mon- 
ey for the surety on the faith of an 
agreement that the mortgage should 
be assigned to him. Brien v. Smith, 


9 Watts&S. (Pa.) 78. 
[ec] Goan for specific purposes en- 
titles the lender to subrogation. 


Baker v. Ward, 7 Bush (Ky.) 240. 


[d] Not mere volunteer.—Wiscon- 
Sin Mortg., ete., Co. v. Kriesel, 211 
N.W. 795, 191 Wis. 602. 


[e] Subrogation pro tanto.—Where 
a stockholder at the request of a cor- 
poration pays part of a secured debt 
owing by it under an agreement that 
he shall have the benefit of the se- 
curity of-the creditor to the extent 
that he pays the debt, the stockhold- 
er is entitled to be subrogated to the 
lien of the creditor to the extent that 
he has paid the debt. United States 
Cast Iron Pipe & Foundry Co. v. 
Henry Vogt Mach. Co., 206 S.W. 806, 
182 Ky. 473. 


96. In re Rudd, 180 F. 312; Hines 
v. Potts, 56 Miss. 346; Kleinmann v. 
Geiselmann, 45 Mo.App. 497; Moats 


v. Poling, 151 S.E. 324, 108 W.Va. 417. 


[a] As against property taken as 
security.— Where a third person pays 
a debt, and takes into his possession 
personal property of the debtor held 
by the creditor as security, the payor 
thereby obtains a counterclaim, 
which he may use as a set-off in any 
proceeding or action brought by the 
debtor to recover the property held as 
security. In re Rudd, 180 F. 312. 


[b] One whose money has dis- 
charged claims against trust estate, 
which it was bound to pay, is sub- 
stituted in equity to the rights of the 
holder of such eélaims. Hines vy. 
Potts, 56 Miss. 346. 


[c] Privity of contract between 
londer and obligor is not necessary. 
Ree i Poling, 151 S.H. 324, 108 W. 

a. . 


97. In re Wrexham, ete., R. Co. 
[1898] 2 Ch. 663. Ny 


$8. Fla.—Lovingood v. Butler 
Const. Co., 131 So. 126, 100 Fla, 1252, 
1268, 74 A.L.R. 513 [cit Cyc]. 


Ill.—Wachsmuth v. Penn Mut. Life 
Ins. Co., 147 Ill.App. 510 [aff 89 N.E. 
787, 241 Tll, 409, 26 L.R.A.N.S, 411 
132° Am.S.R. 226]. : 


Iowa.—Heuser vy, Sharman, 56 N.w. 
525, 89 Iowa 355, 48 Am.S.R. Souter 


Miss.—Good v. Golden, 19 x 
73 Miss. 91, 55 Am.S.R. 486. Cae 


W.Va.—Moats vy. Poling, 151 S.B 
324, 326, 108 W.Va. 417 [cit Cyc]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


- 


B  §§ 118-114] 


or clearly®® implied,! although it is disputed whether 


a mere understanding is sufficient.? 


advances money to another that is used to discharge 
a valid preéxisting lien on real estate, if not a mere 
volunteer, is entitled by subrogation to all the rem- 
edies which the original lienholder possessed as 
Thus, a third person, having 
agreed to advance money to discharge an encum- 
brance on property of another, not being a volun- 
teer,* and payment being made under an agreement 
that he will be substituted in place of the holder of 
the encumbranee, is entitled to subrogation,® whether 
the agreement is express® or implied.? 
is made for the purpose of discharging a lien on 
property of the borrower, in reliance on security 
which turns out to be defective or invalid, the lender 
will be subrogated to the lien discharged from his 
money;° and, where a third person advances money 
to discharge the encumbrance on property of an- 
other, with the express® or implied!® understanding 


against the property.® 


SUBROGATION 


So a party who 


paid.t® 


If a loan 


(1) In General. 


99. Lovingood v. Butler Const.] v. Jones, 47 F.(2d) 135; Thomas v. 


Co., 181 So. 126, 100 Fla. 1252, 1268, 
74 AJL.R. 513 [cit’ Cye]. 


1. Lovingood v. Butler Const. Co., 
Supra; Wachsmuth v. Penn Mut. Life 
Ins. Co., 147 Ill.App. 510 [aff 89 N.H. 
787, 241 Til. 409, 26 L.R.A.N.S. 411, 132 
Am.S.R. 226]; Good v. Golden, 19 So. 
100, 73 Miss. 91, 55 Am.S.R. 486; 
Moats v. Poling, 151 S.E. 324, 326, 108 
W.Va. 417 Ecit Cyc]. 


2. Browder v. Hill, 136 F. 821, 69 
CiGsAL 499. 


3. Edwards v. Davenport, 20 F. 
756, 4 McCrary 34; A. M. Robinson 
Co. v. Anniston Land Co., 117 So. 29, 
217 Ala. 648; Thomas v. Hall, 100 A. 
502, 504, 116 Me. 140 [quot Cyc]. 


4 Ala.—Shaddix v. National Sure- 
ty Co.,' 128 So. 220, 221 Ala. 268. 


Ill.—Home Sav. Bank v. Bierstadt, 
68 Ill.App. 656 [aff 48 N.E. 161, 168 
Tll. 618, 61 Am.S.R. 146]. 


Miss.—Union Mortg. Banking, etc., 
Co. v. Peters, 18 So. 497, 72 Miss. 
1058, 30 L.R.A. 829. 


Neb.—Bohn Sash, ete., Co. v. Case, 
60 N.W. 576, 581, 42 Neb. 281 [quot 
Tradesmen’s Bldg., etc., Assoc. v. 
Thompson, 32 N.J.Hqa. 133]. 


N.Y.—Gans v. Thieme, 93 N.Y. 225. 


5. Shaddix v. National Surety Co., 
128 So. 220, 221 Ala. 268; Trades- 
men’s Bldg., ete., Assoc. v. Thomp- 
son, 32 N.J.Eq. 133; Gans v. Thieme, 
93 N.Y. 225; Vose v. Conkling, 134 
N.Y.S. 718, 75 Misc. 13 [rev on other 
ground 137 N.Y.S. 1066, 153 App.Div. 
40 and app dism 102 N.H. 1116, 209 
N.Y. 521]; Commercial and Farm- 
ers’ Bank v. Scotland Neck Bank, 73 
S.E. 157, 158 N.C. 238, 


6. Shaddix v. National Surety Co., 
220, 221 Ala. 268, 271 [cit 
Cyc]; McCowan vy. Brooks, 39 S.E. 
115, 113 Ga. 532; Gans v. Thieme, 93 
N.Y. 225; Commercial & Farmers’ 
Bank v. Scotland Neck Bank, 73 S.E. 
157, 158 N.C. 238. 


7, Shaddix v. National Surety Co., 
TOSASOL 2208 221 7Ala. 268, © 20ho Peit 
Cyc]; McCowan y. Brooks, 39 S.E. 
115, 118 Ga. 532; Gans v. Thieme, 93 
N.Y. 225; Commercial & Farmers’ 
Bank v. Scotland Neck Bank, 73 S.E. 
157,°158 N.C. 238. 


8. Ingram v. Jones, 47 F.(2d) 135; 
Thomas v. Lester, 142 S.E. 870, 166 
Ga. 274; Katter v. Rodgers, 230 P. 
500, 107 Okl. 116; Morgan v. Gollehon, 
149 S.E. 485, 153 Va. 246. 


[a] Not mere volunteer.—Ingram 


Lester, 142 S.E. 870, 166 Ga. 274. 


9. Union Central Life Ins. Co. of 
Cincinnati, Ohio v. Drake, 214 F. 536, 
LST ICC FASS 2! 


10. Union Central Life Ins. Co. of 
Cincinnati, Ohio v. Drake, supra. 


11. Ingram v. Jones, 47 ¥.(2d) 135; 
Carr Hardware Co. v. Chicago Bond- 
ing & Surety Co., 181 N.W. 680, 190 
Iowa 1320. 


12. Union Cent. Life Ins. Co. of 
Cincinnati, Ohio v. Drake, 214 F. 536, 
131 C.C.A. 82; Shaddix v. National 
Surety Co., 128 So. 220, 221 Ala. 268; 
Kone v. Harper, (Tex.Civ.App.) 297 
S.W. 294 [aff (Commn.App.) 1 S.W. 
(2d) 857]. 


[a] Not volunteer.—Mortgagee 
paying first liens from mortgage loan 
at mortgagor’s request was not a 
volunteer and was subrogated to the 
rights of lienholders against the séc- 
ond lienholder. Shaddix v. National 
Surety Co., 128 So. 220, 221 Ala. 268; 
Simon Newman Co. v. Fink, 273 P. 
565, 206 Cal. 143; Kone v. Harper, 
(Tex.Civ.App.) 297 S.W. 294 [aff 
(Commn.App.) 1S.W.(2d) 857]. 


13. Shaddix v. National Surety Co., 
128 So. 220, 221 Ala. 268. 


14. Ark.—Southern Cotton Oil Co. 
vy. Napoleon Hill Cotton Co., 158 S.W. 
1082, 1084, 108 Ark. 555, 56 L.R.A. 
N.S. 1049 [quot Cyc]. 


Iowa.—Andrew v. Bevington Sav. 
Bank, 221 N.W. 668, 206 Iowa 869. 


Kan.—Federal Land Bank v. Hanks, 
254 P. 1040, 123 Kan. 329; Yaple v. 
Stephens, 14 P. 222, 36 Kan. 680; 
Crippen v. Chappel, 11 P. 453, 35 Kan. 
495, 57 Am.R. 187. 


N.Y.—Scheidell v. Llewellyn Real- 
tye Cove LTTENGY S029. 


Pa.—Bossard’s Est., 44 Pa.Co. 552. 


[a] @Whus holders of bank receiv- 
er’s certificates, through issuance of 
which receiver paid bank’s indebted- 
ness, was subrogated to bank’s for- 
mer creditors and entitled to pay- 
ment through stockholders’ statutory 
assessment. . Andrew v. Bevington 
Sav. Bank, 221 N.W. 668, 206 Iowa 
869. 


[b] Set-off.—Buyer having set-off 
against seller, but who was compelled 
to pay assignee who advanced money 
on the seller’s insolvency may be enti- 
tled to be subrogated to the assignee’s 
rights in collateral of the seller. Ger- 
seta Corporation v. Equitable Trust 
Co. of New. York, 150 N.E. 501, 241 
N.Y. 418, 43 A.L.R. 1320. 
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that he is to obtain a first lien, but fails to obtain 
such lien, equity will require that the first lien be 
kept alive, if necessary to protect the lender’! who 
is entitled to be subrogated to the rights of the en- 
cumbrancer paid from his money;1? and such right 
is superior to all those inferior to the encumbrance 
In summary, where it is equitable that a 
person furnishing money to pay a debt of another 
should be substituted for the creditor or in the place 
of the creditor such person will be so subrogated.14+ 
But it is, of course, necessary to the right of subro- 
gation that there be a claim to be subrogated to,1® 


[§ 114] 2. Application to Discharge of Particular 
Encumbrances—a. Mortgage or Deed of Trust+¢— 


The mere fact that money loaned 


is applied by the borrower in payment of a mort- 
gage, which is thus extinguished,’ does not. entitle 
the lender to be subrogated to the lien of the mort- 
gage extinguished,t® nor does the fact alone that, 


[c] Completion of contract.—A 
lumber company furnishing labor and 
material for completing improve- 
ments after contractor’s default could 
recover from the surety, being subro- 
gated to the owners’ rights. Consti- 
tution Indemnity Co. of Philadelphia 
v. Armbrust, (Tex.Civ.App.) 25 S.W. 
(2d) 176. 


15. Shaddix v. National Surety Co., 
128 So. 220, 221 Ala. 268. 


16. Equitable assignment of mort- 
gage discharged by third person see 
Mortgages § 692. 


extinguishment of mortgage by 
discharge by third person advancing 
money see Mortgages § 891. 


Advancement of money to pay mort- 
gage, under agreement for security 
Aee reimbursement, see Mortgages § 


Subrogation of stranger redeeming 
Boe foreclosure see Mortgages § 


17. 


18, 
405. 


i hee cuties v. Lohman, 74 Ala. 


Cal.—Brown v. Rouse, 
125 Cal. 645. 


Idaho.—Porter v. Title Guaranty, 
etc., Co., 106 P. 299, 1% Idaho 364; 27 
L.R.A.N.S. 111. 


Ky.—HEllison v. Davis, 169 S.W. 552, 
159 Ky. 818. . 


Md.—Gardenville Permanent L. As- 
soc. v. Walker, 52 Md. 452. 


N.H.—Fifield v. Mayer, 79 N.H. 82, 
104 A. 887. 


N.J.—Seeley v. Bacon, (Ch.) 34 A, 
Rah Ayers v. Staley, (Ch.) 18 A. 


1 


See Mortgages § 891. 
U.S.—Springs v. Brown, 97 BF. 


58 P. 267, 


Renee OS Sie v. Johnson, 8 Baxt. 


Wis.—Whalen .v. Schumaker, 187 


N.W. 169, 176 Wis. 441. 


[a] That money loaned enabled 
borrower to earn money to discharge 
a prior encumbrance does not.entitle 
the lender to subrogation as against 
an encumbrancer prior to lender’s 
security. Porter v. Title Guaranty & 
Surety Co., 106 P. 299, 17 Idaho 364, 
27 L.R.A.N.S. 111. 


[b] Discharge of mortgages on 
property other than that on which 
loan was made.—Where owner pro- 
cured a loan for which he executed a 
mortgage on certain land by false 
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from the proceeds of a later encumbrance, prior 
mortgages have been paid that the lien might be 
removed, afford ground for subrogation thereto,*® 
nor can the lender be subrogated to the, rights of a 
prior mortgagee where his mortgage has been paid, 
without. the consent of the mortgagor, out of the 
proceeds of a subsequent invalid mortgage executed 
So the fact that 
a subsequent mortgagee’s lien will occupy the same 
relation to the property, if’one who has advanced 
money, secured by a mortgage on the real estate, to 
pay off the prior mortgage, is subrogated to the 
rights of the holder of such mortgage, affords no 
reason why equity should permit the party so ad- 
vancing the money to be subrogated to the rights 
of the holder of the first mortgage.?1 
status of the deed of trust discharged by borrowed 
money may be considered in determining the lender’s 
right to subrogation,?? it is not in itself sufficient 


by an agent without authority.?° 


representations that the land was 
not incumbered and by forging re- 
leases of prior mortgages, and used 
proceeds in payment of other mort- 
gage covering other tract of land, the 
mortgagees, under first mortgage, 
were not entitled on theory of subro- 
gation to the rights of second mortga- 
gee under his mortgage. Whalen v. 
Schumacher, 187 N.W. 169, 176 Wis. 
441. 


[ce] Part payment also bars subro- 
gation. Southern Trust Co. v. Gar- 
ner, 223 S.W. 369, 145 Ark. 58. 


19. Ark.—Prudential Ins. Co. of 
America v. Barton, 295 S.W. 44, 174 
Ark. 328; Southern Trust Co. v. Gar- 
ner, 223 S.W. 369, 145 Ark. 58. 


Ga.—Wilkins v. Gibson, 38 S.E. 374, 
113 Ga. 31, 84 Am.S.R. 204. 


Neb.—Hoagland v. Green, 74 N.W. 
424, 54 Neb. 164 [foll Bohn Sash, etc., 
Co. v. Case, 60 N.W. 576, 42 Neb. 281]. 


S.C.—Gunter v. Addy, 36 S.E. 553, 
58 S.C. 178; Jeffries v. Allen, 7 S.E. 
$28, 29 S.C. 501. 


Tenn.—Bradshaw v. Van Valken- 
burg, 37 S.W. 88, 97 Tenn. 316. 


20. 
Kan. 514. 


21. Boley v. Damel, 72 So. 644, 72 
Fla. 121, L.R.A.1917A 734; Rice Vv. 
Winters, 63 N.W. 830, 45 Neb. 517. 


22. State Sav. Trust Co. v. Spencer, 
(Mo.App.) 201 S.W. 967. 


23. State Sav. Trust Co. v. Spen- 
cer, (Mo.App.) 201 S.W. 967. 


24. Hickey v. Conine, 27 OhioCir. 
ea [aff 74 N.E. 1137, 71 OhioSt. 
5 F 
Van Winkle v. Williams, 38 N. 
J.Eq. 105 [aff 38 N.J.Eq. 654]; Ban- 
croft v. Milligan, 30 Ont.L. 1138, 5 Ont. 
W.N. 506. 


26. See cases infra §§ 115, 116. 


27. Brown v. Brown, 43 So. 178, 90 
Miss. 410; Blydenburgh v. Seabury, 
93 N.Y.S. 330, 104 App.Div. 141. 


[a] Woid marriage.—Where plain- 
tiff married defendant, who had a hus- 
band living from whom she was not 
divorced, the marriage was void, so 
that he acquired no interest in her 
property. Brown v. Brown, 43 So. 
178, 90 Miss. 410. 


28. I11.—Bouton v, Cameron, 99 Ill. 
App. 600 [aff 68 N.E. 800, 205 Ill. 50). 


Md.—Gardenville Permanent Loan 
Assoc. v. Walker, 52 Md. 452. 


- Mich.—Desot v. Ross, 54 N.W. 694, 


Gray v. Zelmer, 72 P. 228, 66 
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make a loan to 


tion thereby.?° 


While the 


95 Mich. 81. 


Okl.—Bollman v. Snell, 256 P. 737, 
125 Okl. 110; Employees’ Building & 
Loan Ass’n y. Crafton, 164 P. 473, 63 
Okl. 215. 


Pa.—In re Commonwealth Trust Co. 
of Pittsburgh, 93 A. 766, 247 Pa. 508. 


S.D.—Union Central Life Ins. Co. 
v. Co-operative Lumber Co., 212 N.W. 
876,51 S.D. 197. 


29. Ill—Doxey v. Western State 
Bank, 113 Ill.App. 442. 


La.—Hutchinson v. Rice, 29 So. 898, 
105 La. 474; Weil v. Enterprise Gin- 
nery, etc., Co., 7 So. 622, 42 La.Ann. 
492; Nicholls v. His Creditors, 9 Rob. 
476; Kirkland vy. His Creditors, 7 
Mart.N.S. 130. 


Mich.—Smith v. Austin, 9 Mich. 465. 


Miss.—Bank of Philadelphia v. Po- 
sey, 92 So. 840, 130 Miss. 530 [rev on 
other ground 95 So. 134, 130 Miss. 
825]; Brown v. Brown, 43 So. 178, 
90 Miss. 410. 


Mo.—Cornwell v. Orton, 27 S.W. 
536, 126 Mo. 355; Norton y. Highley- 
man, 88 Mo. 621. 


N.Y.—Blydenburgh v. Seabury, 93 
N.Y.S. 330, 104 App.Div. 141. 


Pa.—Campbell v. Foster Home As- 
soc., 30 A. 222, 163 Pa. 609, 43 Am.S. 
R. 8183-26 L.R.AY 117. 


Tex.—Fievel v. Zuber, 3 S.W. 273, 
67 Tex. 275. 


[a] Qlustration.—Where an agent, 
having power of attorney ‘to sell real- 
ty, borrows money in the name of the 
principal and executes a mortgage as 
security, and uses the borrowed funds 
to discharge a prior mortgage on the 
realty, and the principal had no 
knowledge of such acts, the borrower 
is not entitled to be subrogated to the 


rights of the mortgagee paid. Camp- 


bell v. Foster Home Assoe., 30 A. 222, 
a Pa. 609, 48 Am.S.R. 818, 26 L.R.A. 


[b] Assignee of second mortgage 
is not entitled to be subrogated to the 
rights of one holding another mort- 
gage given on the same land by the 
mortgagor before his conveyance of 
the land, and which has been paid out 
of the proceeds of the sale of other 
land conveyed by the mortgagee to 
Piidagiiee on Martin v. Martin, 24 S. 


30. U.S.—Karasik v. People’s 
Trust Co., 252 F. 324 [aff 252 F. 337, 
164 C.C.A. 261]. 


Ga.—Mortgage Guarantee Co. of 


‘tate Co., (App.) 238 S.W. 571; 


that the status of other lienors will not be affected 
by the subrogation.?? 
evidence that the lender gave or loaned the money, 
expecting it to be paid on the mortgage or on any 
particular indebtedness, the right of subrogation 
to the mortgage does not exist?+ and a person ad- 
vancing money to another to enable him therewith to 


Again, where there is no 


a third person, on the security of 


an equitable mortgage, is not entitled to subroga- 


So, in the absence of an agreement 


for subrogation,?* a third person who discharges,?* 
or advances the means of discharging,?®° a mortgage 
or deed of trust is a mere stranger or volunteer; in 
case of such discharge?® or advancement®® he is~ 
not entitled fo subrogation. 
who discharges a debt in return for payment by her 
debtor of a debt owed by her and a debt of her 
husband, on which her debtor was an indorser, is 
not entitled to be subrogated to security held by 


So a married woman 


America v. Atlanta Commercial Bank, 
143 S.H. 562, 166 Ga. 412. 


Ill.— Bouton v. Cameron, 99 11].App. 
600 [aff 68 N.E. 800, 205 Ill. 50]. 


Me.—Moody v. Moody, 68 Me, 155. 


Mich.—Palmer v. Sharp, 70 N.W. 
903, 112 Mich. 420; Desot v. Ross, 54 
N.W. 694, 95 Mich. 81. 


Mo.—Bunn v. Lindsay, 7 S.W. 473, 
95 Mo. 250, 6 Am.S.R. 48; Ackley v. 
McMenamy Investment & Real HEs- 


mon v. Lincoln, 68 Mo.App. 76. 


Neb.—Meeker v. Larson, 90 N.W. 
958, 65 Neb. 158, 57 L.R.A. 901. 


N.D.—Quaschneck v. Blodgett, 156 
N.W. 216; 32 N.D. 603. 


Ohio.—Gashe v. Ohio Lumber Co., 
5 OhioS.&C.P. 130, 31 Cince.L.Bul. 189. 


Okl1.—Bollman v. Snell, 256 P. 737, 
125 Okl. 110; Employees’ Bldg. and 
Ge aes v. Crafton, 164 P. 473, 63 


Pa.—In re Commonwealth Trust Co. 
of Pittsburgh, 93 A. 766, 247 Pa. 508. 


S.C.—Spratt v. Pierson, 4 S.C. 301. 


Tex.—First State Bank and Trust 
Co. of Abilene v. Walker, (Civ.App.) 
187 S.W. 724 [error refused]. 


Wash.—Wagner v. Alderson, 157 P. 
476, 91 Wash. 157. 


[a] Instrument insufficient to 
show agreement. Desot v. Ross, 54 
N.W. 694, 95 Mich. 81; Cornwell v. 
Orton, 27 S.W. 536, 126 Mo. 355, 


[b] _ Interest.—That a third person 
had advanced money to pay interest 
on the first mortgage on personal loan 
held not to give her priority over an 
equitable second mortgage. Young v. 
Brady, 95 A. 799, 250 Pa. 578. 


[ce] One who furnishes an heir 
money to discharge deeds of trust on 
real estate descended from his ances- 
tor, without any agreement to pur- 
chase the debt, or that it is to be kept 
alive for his benefit, and who has no 
interest in the real estate, cannot be 
subrogated to the rights of the mort- 
gagee, aS .against general creditors 
of the ancestor, who have their claims 
duly allowed in the probate court, 
Lenimon v. Lincoln, 68 Mo.App. 76, 


[ad] Where credit is borrowed to 
enable a debtor to pay a mortgage 
and it is so used, but lender although 
in a position to exact does not do so, 
he is not entitled to claim subroga- 
tion. Murphy vy. Baldwin, 150 N.W. 
957,-159 Wis. 567. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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her debtor as indorser, in the absence of an agree- 
ment therefor.*1 And as against a person upon 
whose interest the mortgage discharged by reason 
of the loan was not a charge, no right of subrogation 
can exist.°? Again, one who, having no interest to 
protect, voluntarily loans money to a mortgagor for 
the purpose of satisfying and canceling the mort- 
gage, taking a new mortgage for his own security, 
cannot have the former mortgage revived and him- 
self subrogated to the rights of the mortgagee there- 
in.** One who advances money on a mortgage on 
the strength of false representations that there was 
but one other encumbrance on the premises, and 
that such money would be applied to the payment 
thereof, but which was in fact applied in payment 
of notes secured by another mortgage, could not 
be subrogated to the rights of the mortgagee in 
the second mortgage where there was no agreement 
therefor.*4 Where the payment is made at the 


&l. Troxall v. Silverthorne, (N.J. 
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Ind.—4tna Life Ins. Co. v. Buck, 
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request of primary obligor, no right of subrogation 
exists.°> So unless the money was actually ap- 
plied to the discharge of the obligation, no right 
of subrogation to the rights of the holder thereof 
can exist.2® But a person whose agent fraudu- 
lently pays off a mortgage on property of another, 
is entitled to be subrogated to the rights of the 
original mortgagee.®? 


[§ 115] (2) Loan or Discharge Under Agreement 
—(a) Agreement To Take Security Discharged. A 
third person who discharges,?® or advances the means 
of discharging,*® a debt secured by a mortgage or 
deed of trust, or discharges,*? tenders payment,‘ 
or advances the means of discharging,*? a mortgage 
or deed of trust, under an agreement or understand- 
ing that he is to have the benefit of the security 
held by the person paid, is not a mere stranger or 
volunteer; such third person in discharging,*? ten- 
dering payment,** or advancing the means of dis- 


Me.—Thomas vy. Hall, 100 A. 502, 


Ch.) 11 A. 684, 


32. Skupinski v. Provident Mortg. 
Co., 221 N.W. 338, 244 Mich. 309. 


383. U.S.—In re Rogers Palace 
Laundry Co., 275 F. 829. 


Ark.—Troyer v. Bank of De Queen, 
281 S.W. 14, 170 Ark. 703. 


Cal.—Guy v. Du Uprey, 16 Cal. 195, 
76 Am.D. 518. 


Ga.—Brown v. Hooks, 65 S.E. 780, 
133 Ga. 345. 


Ill.—Thompson v. Davis, 130 N.E. 
455, 297 Ill: 11. 


Ind.—Nelson v. McKee, 99 N.E. 447, 
53 Ind.App. 344 [reh overr 101 N.E. 
651, 53 Ind.App. 344]. 


Iowa.—Mather v. Jenswold, 32 N.W. 
512, 72 Iowa 550. 


Mo.—Cornwell v. Orton, 
536, 126 Mo. 355. 


Mont.—Isom y. Larson, 255 P. 1049, 
78 Mont. 395. 


Neb.—Rice v. Winters, 63 N.W. 830, 
45 Neb. 517. 


N.Y.—Lafreniere v. Hambleton Cor- 
poration, 227 N.Y.S. 579, 223 App.Div. 
784; Weiser v. Weiser, 53 N.Y.S. 578, 
5 N.Y.Ann.Cas. 196 [aff 57 N.Y.S. 48, 
38 App.Div. 266]. 


Okl.—Owen v. Interstate Mortg. 
Trust Co., 211 P. 87, 88 Okl. 10, 30 A. 
L.R. 816 [cit Cyc]; Kiniry v. Davis, 
200 P. 439, 441, 82 Okl. 211 [quot Cyc]. 


Tex.—First State Bank & Trust Co. 
of Abilene v. Walker, 187 S.W. 724, 
727 [cit Cyc] (error refused). 


Wis.—Watson v. Wilcox, 39 Wis. 
643, 20 Am.Rep. 63 [foll Pollock v. 
Wright, 87 N.W. 584, 15 S.D. 184]. 


[a] Well considered case.—Rice v. 
Winters, 63 N.W. 830, 45 Neb. 517. 


34. Barber v. Lyon, 15 Iowa 37. 


35. Lackawanna Trust & Safe De- 
posit Co. v. Gomeringer, 84 A. 757, 
286.Pa. 109. 


[a] ‘Effect of purpose of payment. 
—A claim of subrogation by a bank 
advancing funds to pay a mortgage, 
which had been assumed by a corpo- 
ration, is not affected by the fact 
that officers and stockholders of the 
corporation had bought the mortgage 
to seize the company’s property for 
their own use, where they are stand- 
ing on their legal rights as creditors. 
Lackawanna Trust & Safe Deposit Co. 
v. Gomeringer, 84 A. 757, 236 Pa. 179. 


36. Ark.—Johnson v. Jones, 247 S. 
W. 382, 157 Ark. 110. 


27 S.W. 


9 N.E. 153, 108 Ind. 174. 


Kan.—-Mahanes v. Dartmouth Sav. 
Bank, 46 P. 412, 4 Kan.App. 464. 


La.—Pons vy, Yazoo & M. V. R. Co., 
59° So. 721,131 La. 313. 


Tex.—Good vy. Smith, (Civ.App.) 170 
S.W. 257. 7 


87. Cotton v. Dacey, 61 F. 481. 


38. American Trust & Savings 
Bank vy. Turner, 80 So. 176, 16 Ala. 
App. 602; Thomas v. Halil, 100 A, 502, 
116 Me. 140; Banks v. Cartwright, 
(Tex.Civ.App.) 26 S.W.(2d) 708. 


39. American Trust & Savings 
Bank v. Turner, 80 So. 176, 16 Ala. 
App. 602; Peagler v. Davis, 84 S.E. 
59, 143 Ga. 11, Ann.Cas.1917A 232; 
Banks v. Cartwright, (Tex.Civ.App.) 
26 S.W.(2d) 708. 


40. First Ave. Coal & Lumber 
Co. v. King, 69 So. 549, 193 Ala. 438; 
Arnett v. Willoughby, 67 So. 426, 428, 
190 Ala. 530 [quot Motes v. Robertson, 
82 So. 225, 133 Ala. 630]; Robertson 
v. Mowell, 8 A. 2738, 66 Md. 5380; Ha- 
verford Loan, ete., Assoc. v. Fire 
Assoc., 37 A. 179, 180 Pa. 522, 57 Am. 
S.R. 657; Harrison v. First Nat. Bank, 
(Tex.Com.App.) 238. S.W. 209, -210 
[mod (Civ.App.) 224 S.W. 269, and 
urs 3 Pomeroy Eq. Juris. (4th ed) § 
1212]. 


[a] Second mortgagees.—Arnett v. 
Willoughby, 67 S. 426, 190 Ala. 530. 


41. Simonson y. Lauck, 93 N.Y.S. 
965, 105 App.Div. 82 


42. Arnett v. Willoughby, 67 So. 
426, 190 Ala. 530 [quot Motes v. Rob- 
ertson, 32 So. 225, 133 Ala. 630]; Har- 
rison v. First Nat. Bank, (Tex.Civ. 
App.) 238 S.W. 209, 210 [mod (Civ. 
App.) 224 S.W. 269, and quot 3 Pome- 
roy Eq. Juris. (4th ed) § 1212]. 


[a] Where a note secured by a 
chattel mortgage is indorsed to a 
bank, and a third person, under an 
agreement with the maker, takes up 
the note by paying to the bank the 
amount due thereon, the note not be- 
ing canceled, such person is subrogat- 
ed to the rights of the bank in the 
chattel mortgage. Ploeger v. John- 
son, (Tex.Civ.App.) 26 S.W. 432. 


43. Ala.—Gable v. Kinney,-121 So. 
511, 219 Ala. i150; American Trust and 
Savings Bank v. Turner, 80 So. 176, 
16 Ala.App. 602. 


Ark.—Davies v. Pugh, 99 S.W. 78, 
81 Ark. 253. 


Iowa.—Heuser vy. Sharman, 56 N.W. 
525, 89 Iowa 355, 48 Am.S.R. 390. 


504, 116 Me. 140 [quot Cyc]. 


Mo.—Wolff v. Walter, 56 Mo. 292. 
See Cornwell v. Orton, 27 S.W. 536, 
126 Mo. 355 (rule inapplicable). 


Tex.—Eubank v. Blucher, 
App.) 294 S.W. 343 [rev on 
ground (Commn.App.) 5 S.W.(2d) 
972]; Short v. Phelps, (Civ.App.) 274 
S.W. 662; First State Bank of Wylie 
v. Farmers’ & Merchants’ Nat. Bank 
of Farmersville, (Civ.App.) 262 S.W. 
225; Fievel v. Zuber, 3 S.W. 273, 67 
Tex. 275; Powers v. McKnight, (Civ. 
App.) 73 S.W. 549. 


See Stiger v. Bent, 111 Ill 328 
Gif payment is made by one of 
the note of another, pursuant to a 
contract that he shall pay the same, 
the party paying it may be regarded 
as the agent of the debtor, and as 
such is entitled to receive and hold the 
note as evidence of having made pay- 
Hey’ as well as for his own protec- 
ion). 


[a] Effect of assumption of in- 
debtedness by intermediate grantee.— 
Right of subrogation of one paying 
installment on trust deed at request 
of grantee of premises is subordinate 
to claim of remote grantor for bal- 
ance on trust deed as assignee there- 
of, where intermediate grantee assum- 
ed indebtedness. Banks v. Cart- 
webs (Tex.Civ.App.) 26 S.W.(2d) 


[b] Infant, (1) agreeing to pay a 
debt of his mother and signing her 
note as joint maker, although not lia- 
ble as joint maker because of his in- 
fancy, will be subrogated to the se- 
curity given for the note under an 
agreement therefor, where he paid the 
note after majority. Baer v.- Ballin- 
gall, 61 P. 852, 37 Or. 416. (2) Liabil- 
ity of infant as joint maker of ne- 
gotiable instrument see Infants § 188. 


[c] Insurance beneficiary (1) who 
collects the proceeds of the policy for 
all beneficiaries and, by reason of de- 
duction by the company of a secured 
debt owed by one beneficiary, does not 
obtain his full share is entitled to be 
subrogated to the mortgage security 
(Foley v. Gibson, 15 S.W. 780, 12 Ky. 
L. 885) (2) which right extends to his 
assignee (Foley v. Gibson, supra). 


44. Corinth State Bank v. First 
Nat. Bank, 117 So. 216, 217 Ala. 632; 
Butts v. Swan, 269 S.W. 1, 217 Mo. 
App. 451. 


[a] Part payment and tender of 
payment.—(1) Where a third person 
loans money to be applied to payment 
of notes secured by a mortgage, and 
all but one of such notes has been 
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charging*® a debt secured by a mortgage or deed 
of trust, or in discharging,*® tendering payment,*’ 
or advancing the means of discharging,** a mortgage 


paid, and tender of payment of the 
other has been made and refused, the 
lender is not within the rule ‘that 
there is no subrogation without full 
payment. Corinth State Bank v. First 
Nat. Bank, 117 So. 216, 217 Ala. 632. 
(2) General rule as to part payment 
‘see supra § 29 


45. U.S.—Rachal v. Smith, 101 F. 
159, 42 C.C.A. 297. 


_ Ala.—Hope of Alabama Lodge of 
Odd Fellows v. Chambless, 103 So. 
54, 212 Ala, 444; American Trust and 
Savings Bank vy. Turner, 80 So. 176, 
16 Ala.App. 602. 


Ill.—Loewenthal v. McCormick, .101 
Til. 143, 


' Towa.—Heuser v. Sharman, 56 N. 
W. 525, 89 Iowa 355, 48 Am.S.R. 390. 


_ N.C.-—Grantham v. Nunn, 121 S.4H. 
662, 187 N.C. 394; Commercial & 
Farmers’ Bank v. Scotland Neck Bank, 
Moe Sehamonls lOO. i 1'5 SE NLC. F238 8eii cit 
Cyc]. 


Tex.—Powers v. McKnight, 
App.) 73 S.W. 549 


Va.—Moritz v. Redd, 145 S.E. 245, 
151 Va. 644. 


See Cornwell v. Orton, 27 S.W. 536, 
126 Mo. 355 (doctrine approved put 
inapplicable). 


[a] Persons against whom rule 
applies.—(1) As against subsequent 
assignee of debtor for benefit of 
‘creditors rule applies. Commercial 
& Farmers’ Bank v. Scotland Neck 
Bank, 78 S.H..157, 158 N.C. 238. (2) 
‘So he may be entitled to be subro- 
gated as against one subsequently 
-acquiring the title of the mortgagor 
‘with constructive notice of the en- 
«tire indebtedness. Grantham v. 
‘Nunn, 121 S.H. 662, 187 N.C. 394. 


...[b] Bight does not extend to por- 
tion of debt paid prior to loan, Co- 
rinth State Bank v..First Nat. Bank, 
‘117 So. 216, 217 Ala. 632, 


[ce] Subrogation pro tanto.— 
Where one, who at the request of a 
-debtor advanced the money neces- 
-Sary to pay a debt, evidenced by two 
-of a series of past-due notes maturing 
-at different dates and secured by a 
mortgage, was entitled to be subro- 
‘gated to the rights of the creditor in 
the security as against a purchaser 
of the mortgaged premises, he was 
entitled to such subrogation pro tan- 
to, though the other notes of the 
series were still outstanding; the 
mortgagor having agreed that he 
should hold the notes paid by him as 
security, and the mortgagee having 
-consented thereto. Grantham v. 
Nunn, 121 S.H. 662, 187 N.C. 394. 


46. Ala.—First Ave. Coal & Lum- 
ber Co. v. King, 69 So. 549, 193 Ala, 
438;  Arnett- v. Willoughby, 67 So. 
426, 428, 190 Ala. 530 [quot Motes v. 
Robertson, 32 So. 225, 133 Ala. 630]. 


Ill.— Caudle v. Murphy, 89 Ill. 352. 


Mich.—French v. Grand Beach Co., 
215 N.W. 13, 239 Mich. 575. 


Neb.—Prudential Ins. Co. of Ameri- 
ca v. Qualset, 218 N.W. 734, 735, 116 
Neb. 706 [quot Cyc]. 


N.H.—Moore vy. Beasom, 
215, 


_ N.Y.—Scheidell v. Llewellyn Real- 
ty Cop ATT NYS, 529: 


Pa.—Haverford Loan, 


(Civ. 


44 N.H. 


etc., Assoc. 


SUBROGATION 


v. Fire Assoc., 87 A. 179, 180 Pa. 522, 


57 Am.S.R. 657. 


S.D.—Stackerl v. Heiser, 216 N.W. 
STO S TH. oN. De LeankeLta@ yells 


Tex.—Harrison v. First Nat. Bank, 
(Commn.App.) 288 S.W. 209, 210 
[mod (Civ.App.) 224 S.W. 269, and 
ray? Pomeroy Eq. Juris. (4th ed) § 


[a] Whus one who made payments 
on a mortgage on corporate property 
at the request of the beneficial own- 
er of the stock of the corporation, 
after institution of an action to fote- 
close, wags entitled to be subrogated 
to the rights of the mortgagees to the 
extent that the payments were ap- 
plied upon the mortgage. Scheidell v. 
Llewellyn Realty Co., 177 N.Y.S. 529. 


[b] Payment of interest is within 
rule. Prudential Ins. Co. of America 
LO el ee 218 N.W. 734, 116 Neb. 
706. 


{c] Particular encumbrance dis- 
charged.—(1) Realty deed of trust. 
Caudle v. Murphy, 89 Ill. 352. (2) 
Realty mortgage. First Ave. Coal & 
Lumber Co. v. King, 69 So. 549, 193 
Ala. 438; Arnett v. Willoughby, 67 So. 
426, 190 "Ala. 530; Motes v. Roberson, 
32 ‘So. 225; 133 Ala. 630; Prudential 
Ins. Co. of America v. Qualset, (Neb.) 
218 N.W. 734; Scheidell v. Llewellyn 
Realty Co., 177 N.Y.S. 529; Haverford 
Loan, etc., Assoc. v. Fire Assoc., 37 
Al 179," 180" Pa. 522, 5% Am:S RR. 65.73 
Stackerl v. Heiser, 216 N.W. 876, 52 
S.D, 133; Harrison v. First Nat. Bank, 
(Tex.Commn.App.) 238 S.W.. 209, 210 
[mod (Civ.App.) 224 S.W. 269, and 
er. Pomeroy Eq. Juris. (4th ed) § 


[d] Subrogation pro tanto.—In 
case of part payment, lender will be 
entitled to be subrogated pro tanto. 
McMillan v. Gordon, 4 Ala. 716; Rob- 
ertson v. Mowell, 8: A. 273, 66 Ma. 
Pu Shreve v. Hankinson, 34 N.J.Eq. 


47. Simonson v. Lauck, 98 N.Y.S. 
965, 105 App.Diy. 82 


[a] Thus one who at the request 
and for the benefit of a tenant in com- 
mon of mortgaged premises tenders 
to the mortgagee the full amount due 
under the mortgage, and requests an 
assignment thereof, at the same time 
stating that he is acting at the ten- 
ant’s request, is not one to whom the 
right of subrogation should be de- 


nied. Simonson vy. Lauck, 93 N.Y.S. 
965,°105 App.Div. 82. 
43. U.S.—Citizens’ Nat. Bank v. 


Wert, 26 F, 294, 


Ala.—Corinth State Bank vy. First 
Nat. Bank, 117 So. 216, 217 Ala. 632; 
Brooks v. Capps, 115 So. 864, 217 Ala. 
375; Arnett v. Willoughby, 67 So. 
426, 428, 190 Ala. 5380: [quot Motes y. 
Robertson, 32 So. 225, 188 Ala. 630]. 


Ga.—Wilkins v. Gibson, 38 S.E. 374, 
113 Ga. 31, 84 Am.S.R. 204. 


I1l.—Loewenthal v. McCormick, 101 
Til, 14%, 


pS paid iy spac v. ents 39 Iowa 
Miss.— Wilkinson v. Wilson, 123 So. 


847, 154 Miss. 726; Ligon vy. Barton, 
40 So. 555, 88 Miss. 135, 


Mo.—Krug v. Bremer, 292 S.W. 702, 
316 Mo. 891; Butts v. Swan, 269 S.W. 


ak | 
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or deed of trust, with an agreement or understand- 
ing, express*® or implied,®? that he is to have the 
benefit of the security held by the person paid, be- 


1, 2, 217 Mo.App. 451 [cit Cye]. 


Neb.—Prudential Ins. Co. of Ameri- 
ea v. Qualset, 218 N.W. 734, 735, 116 
Neb. 706 [quot Cyc}. 


N.J.—Tradesmen’s Bldg., etc., 
soc. v. Thompson, 32 N.J.Eq. 133. 


Tex.—Harrison v. First Nat. Bank, 
(COmmn.App.) 238 S.W. 209 [mod 
(Civ.App.) 224 S.W. 269 and quot 3 
Pomeroy Eq. Juris. (4th ed) § 1212]; 
First State Bank & Trust Co. of Abi- 
lene v. Walker, (Civ.App.) 187 S.W. 
724 (error refused). 


Vt.—Miller v. Rutland, ete., R. Co., 
40 Vt. 399, 94 Am.D. 414. 


[a] Wot mere stranger or volun- 
teer.—Tradesmen’s Bldg., etc., Assoc. 
v. Thompson, 32 N.J.Eq. 133. 


[b] Particular encumbrance dis- 
charged.—(1) Realty deed of trust. 
Loewenthal v. McCormick, 101 Ill. 
143; Gilbert v. Gilbert; 39 Towa 657; 
Wilkinson v. Wilson, 123 So. 847, 154 
Miss. 726; Ligon v. Barton, 40 So. 
555, 88 Miss. 135; Krug v. Bremier, 
(Mo.) 292 S.W. 702; Butts v. Swan, 
269 S.W. 1, 217 Mo.App. 451. (2) 
Realty mortgage, Citizens’ Nat. Bank 
v. Wert, 26 F. 294; Corinth State 
Bank v, First Nat. Bank, 117 So. 216, 
217 Ala. 632; Brooks v. Capps, 115 
So. 864, 217 Ala. 375; Arnett v. Wil- 
loughby,: 67 So. 426, 190 Ada.’/530; 
Motes v. Roberson, 32 So. 225, 133 Ala. 
630; Wilkins v. Gibson, 38 8.H. 374, 113 
Ga. 31, 84 Am.S.R. 204; Prudential 
Ins. Co. of America v. Qualset, 218 N. 
W. 734, 116 Neb, 706; Tradesmen’s 
Bldg., ete., Assoc. v. Thompson, 32 N. 
HO L383sin Harrison +v, shirstwiNat. 
Bank, (Tex.Commn.App.) 238 S.W. 
209, 210 [mod (Civ.App.) 224 S.W. 
269, and quot 3 Pomeroy Eq. Juris. 
(4th ed) § 1212]; Miller v. Rutland, 
etc., R. Co., 40 Vt. 399, 94:Am.D. 414. 


[ec] Well considered case:—Wil- 
kins vy. Gibson, 38 S.E. 374, 113 Ga. 
31, 84 Am.S.R. 204. 


[d] Superior equity.—Equity will 
not convert a payment into a pur- 
chase in favor of a party advancing 
the money where there is a superior 
countervailing equity in another par- 
ty. Miller v. Rutland R. Co., 40 Vt. 
309, (94. cA sD. S443? 


[e] Third person who in turn re- 
paid the money loaned, to the lender 
is within text rule. Loewenthal vy. 
McCormick, 101 Tll. 148. 


49. Wilkins v. Gibson, 38 S.E. 374, 
118 Ga. 31, 84 Am.S.R. 204; First 
State Bank of Wylie v. Farmers’, etc., 

Bank of Farmersville, (Tex.Civ. App. ) 
262 S.W. 225. 


5G. Ark.—Davies vy. Pugh, 99 S.W. 
18}. 81: Ark; 258; 


Ga.—Wilkins v. ae 5s S.E. 374, 
113 Ga. 31, 84 Am.S.R. 


Towa.—Heuser v. se 56 N.W. 
525, 89 Iowa 355, 48 Am.S.R. 390. 


Tex.—First State Bank of Wylie v. 
Farmers’, etc., Bank of Farmersville, 
(Civ. App.) 262 S.W. 225; .Fievel v. 
Zuber, 3 S.W. 2738, 67 Tex. 275. 


Vt.—Miller v. Rutland, ete., R. Ca., 
40 Vt. 399, 94 Am.D, 414. 


[a] Mere suggestion that morit- 
gage be paid by loan, coupled with a 
part payment, does not give subroga- 
zon Fife v. Ohio Inv, Co., 100 N.E. 
392, 52 Ind.App. 108. 


As- 


For later cases, developments and changes in. the law see Annotations, same title and section number. 
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comes entitled to hold the lien as subrogee, even 
though the agreement is only with the debtor,®* and 
although the mortgage or deed of trust was released 
of record,®? unless the security was issued but the 
transaction for which it was given was not consum- 
However, in order to have subrogation 
the party to whose place subrogation is claimed must 


mated.®3 


have been entitled to rights.54 


[§ 116] (b) Agreement To Take New Security. 


51. U.S.—Citizens’ Nat. Bank v. 
Wert, 26 F. 294. 
Me.—Thomas vy. Hall, 100 A. 502, 


504, 116 Me. 140 [quot. Cyc]. 


Neb.—Prudential Ins. Co. of Ameri- 
ca v. Qualset, 218 N.W. 734, 735, 116 
Neb. 706 [quot Cyc]. 


Tex.—First State Bank of Wylie v. 
Farmers’, ete., Bank of Farmersville, 
(Civ.App.) 262 S.W. 225; WFievel v. 
Zuber, 3 S.W. 273, 67 Tex. 275. 


Vt.—Miller v. Rutland, etc., R. Co., 
40 Vt. 399, 94 Am.D, 413. 


But see Conser v. Coleman, 50 P. 
914, 31 Or. 550 (part payment will 
not subrogate the one paying upon re- 
quest to subrogation pro tanto with- 
out consent of the mortgagee). 


[a] Assignment of security.— 
Creditor may properly be directed to 
assign the security to the lender. 
French y. Grand Beach Co., 215 N.W 
13, 2389 Mich. 575; Adtna Life Ins. Co. 
v. Cashman, 231 N.W. 403, 181 Minn. 
8 


. 


[b] ‘Third party, who has taken 
up a lien note for the payer, with the 
understanding that he was to hold 
it just as it was held by the original 
holder, is entitled to the lien by which 
it was secured in the hands of the 
latter, although it may have been the 
understanding of the original holder 
that the note was simply paid off, and 
not purchased. Louisville Banking 
Co. vy. Reinhardt, 4 Ky.L. 620. 


52. Citizens’ Nat. Bank v. Wert, 
26 KF. 294; Corinth State Bank v. 
First Nat. Bank, 117 So. 216, 217 Ala. 
632; First Ave. Coal & Lumber Co. 
Vv. King, 69 So. 549, 193 Ala. 438; 
Grantham v. Nunn, {21 S.E. 662, 187 
N.C. 394; Commercial & Farmers’ 
Bank v. Scotland Neck Bank, 73 S.E. 
157, 160, 158 N.C, 238 [cit Cyc]. 


58. Blount v. Farmers’ Bank of 
Greenville, N. C., 297 F. 277 [aff 8 F. 
(2d) 443]; Fischer v. Annis & Rohl- 
ing Co., 195 N.W. 286, 156 Minn. 413. 


[a] Thus a bank lent money on 
an agreement that it should be re- 
paid from the proceeds of a real es- 
tate loan then being negotiated by the 
borrower. Notes and a mortgage were 
executed for the real estate loan, and 
the mortgage recorded, but the loan 
was not consummated, and the notes 
and mortgage therefore were unen- 
forceable for want of consideration. 
Their assignment to the bank, though 
with consent of the mortgagor, gave 
the bank no lien by subrogation as 
against an intervening mortgagee. 
Blount v. Farmers’ Bank of Green- 
ville, N, C., 297 F.-277 [aff- 8°. (2d) 
443]. 


54. Blacknall v. Hancock, 109 S.E. 
2a LoaeN. Onn oOo 


55. TIowa.—Kent v. Bailey, 
W. 852, 181 Iowa 489. 


Mo.—Baker v. Farmers’ Bank of 
Conway, 279 S.W. 428, 432, 220 Mo. 
App. 85 [quot Cye]; State Sav. Trust 
Co. v. Spencer, (App.) 201 S.W. 967, 
969 [quot Cyc]. 
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Where a third person advances the means of dis- 
charging a debt of another,®*® or discharges®*® or 
advances the means of discharging’? a mortgage 
or deed of trust, 
ing that he shall have new security of equal rank 
with that discharged, he is not a mere stranger or 
volunteer; and where, following such discharge of,°8 


with the agreement or understand- 


or advance to discharge,®® the mortgage or deed of 


Tex.—San Antonio Cattle Loan Co. 
v. Blalack & Son, (Civ.App.) 256 S.W. 
974 [aff 267 S.W. 474]. 


Utah.—George v. Butler, 50 P. 1032, 
16 Utah 111. 


Vt.—Hill v. Ritchie, 98 A. 497, 90 
Vt. 318, L.R.A, 1917A 731, 


56. U.S.—Cady v. Barnes, 208 F. 
361, 368 [rev on other ground 232 F. 
318, 146 C.C.A. 366, and cit Cyc]. 


Ala.—Bigelow v. Scott, 33 So. 546, 
135 Ala, 236. 


Fla.—Forman v. First Nat. Bank, 79 
So. 742, 744, 76 Fla. 48 [quot Pome- 
roy Eq. Juris. (3d ed) § 1212]. 


Ind.—Sidener v. Pavey, 77 Ind. 241. 


Kan.—Breyfogle v. Jackson, 214 P. 
179, LL3=Kan* 3'73: 


Ky.—Osgden v, Totten, 34 S.W.:1081, 
17 Ky.L. 1390. 


S.D.—Baker v. Baker, 49 N.W. 1064, 
2 S.D. 261, 39 Am.S.R. 776. 


[a] Particular encumbrance paid. 
—Realty mortgage. Cady v. Barnes, 
208 EF. 361 [rev on other ground 232 F. 
318, 146 C.C.A. 366]; Bigelow v. Scott, 
33 So. 546, 135 Ala. 236; Forman v. 
First Nat. Bank, 79 So. 742, 76 Fla. 
48; Sidener v. Pavey, T7 Ind. 241; 
Brayfcgle v. Jackson, 214 PB. 779, 113 
Kan. 373;, Ogden v. "Totten, 34 S.W. 
1081, 17 Ky.L. 1390; Baker v. Baker, 
49 N.W.. 1064, 2 S.D. 261, 39 Am.S.R. 


[b] 
One who at the request of a mort- 
gagor’s widow paid a mortgage on 
the homestead, and took a new mort- 
gage out retaining the old security, is 
subrogated. Ogden “ye porter: 34 SW. 
1081, 17 Ky.L..1390. 


57. Ala.—Shields v. Bone 118 So. 
549, 218 Ala. 379. 


Ark.—Hughes Co. v. Callahan, 27 
S.W.(2d) 509, 181 Ark, 733 [cit Cyc]; 
Southern Oil Co. v. Napoleon Hill 
Cotton Co., 158 S.W. 1082, 108 Ark. 
555, 46 L.R.A.N.S. 1049. 


Fla.—Forman v. First Nat. Bank, 
79 So. 742, 744, 76 Fla, 48 [quot 3 
PomeroyEq.Juris. (3d ed) § 1212]. 


Kan.—Armstead v. Neptune, 44 P. 
998, 56 Kan. 750; Yaple v. Stephens, 
14 PB, 222, 36 Kan. 680;. Everston v. 
Central Bank, 6 P. 605, 33 Kan. 
353; Traders’ Bank -v., Myers, 44. P. 
292, 3 Kan.App. 636. 


Me.—Federal Land Bank of Spring- 
field v. Smith, 151 A. 420; 129 Me. 
233. 

Md.—Milholland vy. Tiffany, 
831, 64 Md, 455. 


Mich.—Smith v. Sprague, 222 NW. 
207, 244 Mich. 577. 


N.J.—Homeeopathic Mut. L. Ins. Co. 
v. Marshall, 32 N.J.Eq. 103. ~ 


N.Y.—Snelling v., McIntyre, 6, Abb, 
N.Cas. 469. 


Ohio. —Amick v. MW eodwonth; 50 N. 
E. 487, 58 OhioSt. 86. 


2 A, 


Retention of old security.— 


trust, the new security is refused, or where, follow- 


S.C.—James vy. Martin, 147 S.E: 
752, 150 S.C. 75; Enterprise Bank v. 
Federal Land Bank of Columbia, 138 
S.E. 146, 139 S.C. 397. 


W.Va.—Southern Bldg., etc., Assoc. 
v. Page, 32 S.HE. 336, 46 W.Va. 302: 


Wis.—Lashua v. Myhre, 93 N.W. 
STO / ALE Wistelerr 11 + Amn. Casawo ton 
Wisconsin Mortg., etc., Co. v. Krusel, 
211 NW... 795, 191 Wis. 602; Wilton 
v. Mayberry, 43 N.W. 901, 75 Wis. 191, 
17 Am.S.R. 193, 6 L.R.A. 61. 


[a] If only part of the money was 
so applied, the second mortgagee up- 
on paying the balance of the first 
mortgage is subrogated thereto. 
Quinlan vy. Stratton, 28 Re 529, aes 
N.Y. 659, 3-Silv. App. 558 


[b] Thus a third person who, at 
the request and with the knowledge 
and consent of all members of a part- 
nership, loans money to discharge 
chattel mortgages on the partnership. 
property, with the understanding and 
agreement that he should have a new 
mortgage on the property as security, 
is not a mere stranger or volunteer, 
apple vy. Stephens, 14 P. 222, 36 Kan, 


[ec] Particular encumbrance paid. 
—(1) Chattel ‘mortgage. Yaple v. 
Stephens, 14 P. 222, 36 Kan.- 680; 
Smith v. Sprague, 222 N.W. 207, 244 
Mich, 577; Lashua v. Myhre, 93 N.W. 
818, 117 Wis, 18, 11 Ann.Cas. 673., (2) 
Realty deed of trust. Southern Bldg., 
etc., Assoc. v. Page, 32 S.EH. 336, 46 
W:Va. 302, (3) Realty mortgage. 
Shields v: Pepper, 118 So. 549, 218 
Ala. 379; Hughes Co. v. Callahan, 27 
S.W.(2d) 509, 181 Ark. 733; Southern 
Oil Co. v. Napoleon Hill Cotton Co., 
158 S.W. 1082, 108 Ark. 555, 46 L.R.A. 
N.S. 1049; Armstead v. Neptune, 44 
P. 998, 56 Kan. 750; Hverston vy. Cen- 
tral Bank, 6 P. 605, 33 Kan. 353; Trad- 
ers’ Bank v. Myers, 44 P. 292, 3 Kan. 
App. 636; Federal Land Bank of 
Springfield v. Smith, 151 A. 420, 129 
Me. 233; Milholland v. Tiffany, 2 A. 
831, 64 Ma. 455; Smith v. Sprague, 
292 N.W. 207, 244 Mich. 577; Homceo- 
pathic Mut. Life Ins. Co.-v. Marshall, 
32 N.J.Hq. 103; Snelling -v: McIntyre, 
6 Abb.N.Cas. (N.Y. 469;, Amick: v. 
Woodworth, 50 N.E. 437, 58 OhioSt. 
86; James v. Martin, 147 S.B. EU) 
S.c, 75; Enterprise Bank vy Federal 
Land Bank of Columbias 138'S.H. 146, 
139 S.C. 397; Wilton v. Mayberry, 43 
NW; 901, 75 Wis. 194, 1a ALE R- 
193, ,.6 ERAS 61, fy 


58. Lockwood. v. Marsh, ‘3 Nev. 
138; Baker v. Baker, 49 N.W. 1064,. 2 - 
S.D, 261, 39 Am.S.R. 776. 


59. Smith v. Sprague, 222 Nw. 
207, 244 Mich. 577; Lashua v. Myhre, 
93 N.W. 818, 117 Wis. 18, 11 Ann.Cas, 
673; Wilton v. Mayberry, 43 N.W. 
901, 75 Wis. .191, 17 Am.S.R. 193, 6 L. 
RAVES 

[a] That only one of two tenants 
by the entireties promised the new se- 
curity does not affect the rule. Smith 
v. Sprague, 222 N.W, 207, 244 Mich. 
RITE R CARY Ge ‘ 
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ing such agreement,*° even though implied,** a loan 
to pay a debt is made,*? or a mortgage or deed of 
trust is discharged,** or means to discharge such 
encumbrance is secured by a loan,®* and the new 
security is invalid or defective, or where, relying 


60. See cases infra notes 62-64. 


61. Roark v. Matthews, 188 S.W. 
841, 125 Ark. 378; Davies v. Pugh, 99 
S.W. 78, 81 Ark. 258. 


{a] hus where a party paid the 
mortgagee and took the mortgage as 
security until the mortgagors should 
execute a new mortgage, an agree- 
ment to hold the prior mortgage as se- 


curity will be implied. Roark: v. 
Matthews, 188 S.W. 841, 125 Ark. 
378. 


62. Davies v. Pugh, 99 S.W. 78, 81 
Ark. 253; Clark v. Clark, 58 Miss. 
68. 


63. U.S.—Equitable Mortg. Co. v. 
Lowry, 55 F. 165. 


Ala.—Woodruff v. Satterfield, 74 So. 
948, 199 Ada. 477. 


Ark.—Holcomb v. Bowe, 243 S.W. 
803, 154 Ark. 548; Roark v. Matthews, 
188 S.W. 841, 125 Ark. 378. 


Kan.—Newcomer v. Sibon, 239 P. 
1110, 119 Kan. 358, 43 A.L.R. 1387; 
Breyfogle v. Jackson, 214 P. 774, 113 
Kan, 373. 


Mo.—Sears v. Patterson, 54 Mo.App. 
278; Kleimann v. Geiselmann, 45 Mo. 
App. 497. 


N.Y.—Schanz v. Sotscheck, 152 N. 
Y.S. 851, 862, 167 App.Div. 202 [mod 
149 N.Y.S. 145, 86 Misc.Rep. 121 and 
quot Cyc]. 


64. U.S.—In re Lee, 182 F. 579, 105 
C.C.A. 117. 


_ Ariz.—Stock Growers’ Finance Cor- 
poration vy. Hildreth, 249 P. 71, 30 
Ariz. 505. 


Hil.—Calumet & Chicago Canal & 
Dock Co. v. Davis, 218 Ill.App. 176. 


Ind.—Shaw v. Meyer-Kiser Bank, 
156 N.E. 552, 199 Ind. 687; Johnson 
v. Barrett, 19 N.H. 199, 117 Ind. 551, 
10 Am.S.R. 83. 


Iowa.—Union-Davenport Trust & 
Savings Bank y. Lyons, 212 N.W. 380, 
203 Iowa 104. 


_ Kan.—Warne v. Morgan, 75 P. 480, 
68 Kan. 450; Zinkeison v. Lewis, 66 
P. 644, 68 Kan. 590; Yaple v. Ste- 
phens, 14 P. 222, 36 Kan. 680; Ever- 
ston vi Central Bank, 6 P. 605, 33 
Kan. 352. 


Ky.—Todd’s Ex’r v. First Nat. 
Bank, 190 S.W. 468, 173 Ky. 60; Con- 
nor v. Home, etc., Fund Co. Bldg. As- 
soc., 80 S.W. 797, 26 Ky.L. 109. 


» Me.->—Gato v. Christian, 92 A. 489, 
112 Me, 427, Ann.Cas.1917A 592. 
Md.—Milholland vy. Tiffany, 2 A. 


831, 64 Md. 455; Reimler vy. Pfingsten, 
28 A. 24. 


Mich.—Detroit & Northern Michi- 
gan Building & Loan Ass’n vy: Oram, 
167 N.W. 50, 200 Mich. 485; Sproal 
Sacer 101. N.W. 213, 138 Mich. 


Neb.—Gordon vy. Stewart, 96 N.W. 
624, 4 Neb. 852. 


Nev.—Laffranchini v. Clark, 153 P. 
250, 253, 39 Nev. 48 [quot Cyc]. 


N.J.—Serial Building, Loan & Sav- 
ings, Inst. v. Ehrhardt, 124 A. 56, 95 
N.J.Eq. 607; Homceopathie Mut. Life 
Ins. Co. v. Marshall, 32 N.J.Eq. 1031; 
Barnett v. Griffith, 27 N.J.Eq. 201. 


N.Y.—Clarke v. Selben Apartments, 


SUBROGATION. 


233-N.Y.S. 22, 225 App.Div. 290; Snell- 
ing v. McIntyre, 6 Abb.N.Cas. 469. 


N.C.—Morris v. Y. & B. Corpora- 
tion, 153 S.E. 327, 198 N.C. 705. 


N.D.—Northwestern Mut. Savings 
& Loan Ass’n y. White, 153 N.W. 972, 
975, 31 N.D. 348 [quot Cyc]. 


Ohio.—Straman v. Rechtine, 51 N. 
WH. 44, 58 OhioSt. 443; Amick v. Wood- 
worth, 50 N.E. 487, 58 OhioSt. 86. 


Va.—Helm vy. Lynchburg Trust, 
ete., Bank, 56 S.E. 598, 106 Va. 603. 


Wis.—Lashua v. Myhre, 93 N.W. 
818, 117 Wis. 18, 11 Ann.Cas. 673. 


Wyo.—Casper Nat. Bank v. Swan- 
son, 291 P. 812. 


[a] In Alabama (1) where former- 
ly mortgages of a wife’s separate es- 
tate, whether given to secure her own 
debt or that of another, were absolute 
nullities (see Husband and Wife § 592 
text and note 87) (2) a person loan- 
ing money to a husband and wife to 
enable them to pay a valid mortgage 
on the wife’s separate land, taking a 
mortgage thereon as security, is not 
subrogated to the rights of the prior 


mortgagee: Blevins v. Tilford, 82 So. 
aie ae Ala, 235; Fry v. Hamner, 50 
a. 52. 


[b] Imsolvency.—The right does 
not depend upon the insolvency of the 
mortgagor. Johnson v. Barrett, 19 
N.E. 199, 117 Ind. 551, 10. Am.S.R, 83. 


[c] Payment of interest accruing 
after life estate begins out of money 
advanced therefor to the life tenant 
by a third person does not, as against 
remaindermen, entitle the lender to 
subrogation. Todd’s Ex’r v. First 
Nat. Bank, 190 S.W. 468, 173 Ky. 60. 


[d] Refusal of security discharg- 
ed.—Capen v. Garrison, 92 S.W. 368, 
193 Mo. 335, 5 L.R.A.N.S. 838; Mor- 
ris v. White, 36 N.J.Eq. 324. 


[e] That property was homestead 
does not enter into the matter. Sproal 
ve ae 101 N.W. $213, 138 Mich. 


[f] Where security valid only as 
between parties.—Where a creditor is 
secured in the payment of his debt 
by deed of trust on personal prop- 
erty of a corporation, the acknowl- 
edgment of which is defective, 
though duly recorded, and which deed 


is valid as between the parties, equi- | 


ty will not entertain his bill asking 
to be subrogated to a prior trust deed 
on the same property to secure the 
same debt to another creditor, which 
the plaintiff in the bill has paid and 
for which payment the second trust 
deed was executed; the rights of no 
other person ‘having intervened. 
Rothwell v. Brice, 119 S.E. 293, 94 W. 
Va. 466. 


65. Cumberland Bldg., ete., Assoc. 
v. Sparks, 111 F. 647, 49 C.C.A. 570 
[rev 106 F, 101]; San Antonio Cattle 
Loan Co. v. Blalack & Son, (Tex. 
eee 256 S.W. 974 [aff 267 S.w. 


66. San Antonio Cattle Loan Co. v. 
Blalack & Son, supra. 


67. U.S.—Ciba Co. v. 


‘ Interstate 
Tanning Co., 9 F.(2d) 682, 


Iowa.—Kent v. Bailey, 164 N.W. 
852, 181 Iowa 489. 
Mo.—Baker vy. Farmers’ Bank of 


| on an agreement or understanding, express®” or im- 
plied,®* that he will have a first hen, such third per-. 
son who has advanced the means of paying the 
debt,®7 or has discharged®® or advanced the means 
of discharging,®® the mortgage, or deed of trust 


Conway, 279 S.W. 428, 432, 220 Mo. 
App. 85 [quot Cyc]; Holland Bank- 
ing Co. v. Spencer, (App.) 201 S.W. 
971; State Sav. Trust Co. v. Spencer, 
(App.) 201 S.W. 967. ; 


Tex.—Bemrod v. Heinzelman, (Civ. 
App.) 263 S.W. 951; San Antonio Cat- 
tle Loan Co. v. Blalack & Son, (Civ. 
App.) 256 S.W. 974 [aff (Commn. 
App.) 267 S.W. 474]; Sanger Bros. 
v. Ely & Walker Dry Goods Co., (Civ. 
App.) 207 S.W. 348 [error refused]; 
Whiteselle v. Texas Loan Agency, 
(Civ.App.) 39 S.W. 194; Whiteselle v.. 
Texas Loan Agency, (Civ.App.) 27 S. 
W. 309. / 


Utah.—George v. Butler, 50 P. 1032, 
16 Utah 111. aN 


Vt.—Hill v. Ritchie, 98 A. 497, 90 
Vt. 318, L.R.A.1917A 731. 


[a] Only as to amount paid can 
priority over the intervening encum- 
brance be claimed. Hill v. Ritchie, 
SE es 497, 90 Vt. 318, L.R.A.1917A 
731. 1" 

68. Ark.—Beverly vy. Nance, 224 S. 
W. 956, 145 Ark. 589. 


Ind.—Sidener v. Pavey, 77 Ind. 241. 


Iowa.—Webber vy. Frye, 202 N.W. 
1, 199 Iowa 448. 


Neb.—George A. Hoagland & Co. v. 
Decker, 224 N.W. 14, 118 Neb. 194. 


S.D.—Ipswich Bank y, Brock, 83 Nv 
W. 436, 13 S.D. 409. 


Tex.—Kone v. Harper, (Civ.App.) 
297 S.W. 294 [aff (Commn.App.) 1 S. 
W.(2d) 857]. 


aac ate v. Morrison, 19 Ont. 


[a] Assignee of lender is within 
rule. Marble Say, Bank y. First State 
ca of Vanoss, 261 P. 913, 128 Okl. 

bo. > 


[b] Foreclosure of intervening en- 
cumbrance does not affect rule. Bus- 
sing v. Whitaker, 163 N.Y.S. 982, 177 
App.Div. 95. 


[c] Effect of payment.—Payment 
of mortgage debt operates as dis- 
charge or assignment of mortgage, 
substituting person paying for mort- 
gagee, Kone v. Harper, (Tex.Civ. 
App.) 297 S.W. 294 [aff (Commn. 
App.) 1 S.W.(2d) 857]. 


69. U.S.—Sanders- y. Pan-Ameri- 
can Life Ins. Co., 44 F.(2d) 373; Cum- 
berland Bldg., ete., Assoc. v. Sparks, 
aes 647, 49 C.C.A. 570 [rev 106 FE, 


Ala.—Shields vy. Pepper, 118 So. 
218 Ala, 379. on ai 


Ark.—Hughes Co. v. Callahan, 27 S. 
W.(2qa) 509, 181 Ark. 733; Southern 
Cotton Oil Co. v. Napoleon Hill Cot- 
ton Co., 158 S.W. 1082, 108 Ark, 555, 
46 L.R.A.N.S, 1049. 


Cal.—Simon Newman Co. y. Fink: 
273 P. 565, 206 Cal, 143, rigid 


Fla.—Forman y. First Nat. Bank 
79 So. 742, 76 Fla. 48. But see Boley 
v. Daniel, 72 So. 644, 72 Ma. 121, L. 
R.A.1917A 734 (in absence of agree 
ment that mortgage discharged be 
kept alive for lender’s benefit, mere 
understanding that lender would have 
first lien does not entitle him to sub- 
rogation), ‘ 


Ill.—Tyrrell v. Ward, 102 Ill. 29. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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does not obtain a first lien, because of intervening ; where other persons have not changed their position; 
encumbrances, he may be subrogated to the rights | in reliance on the recorded discharge,’° if not charge-: 


of the creditor or lienholder paid, even though the 


encumbrance paid has been discharged of record, 


Ind.—First Nat. Bank v. Moore, 163 
N.E. 602, 88 Ind.App. 189; Railroad- 
men’s Bldg. and Sav. Ass’n v. Rifner, 
163 N.E. 236, 88 Ind.App. 580. 


Kan.—Federal Land Bank v. 
Hanks, 254 P. 1040, 123 Kan. 329; 
Armstead vy. Neptune, 44 P. 998, 56 
Kan. 750; Traders’ Bank v. Myers, 
44 P. 292, 3 Kan.App. 636. 


Me.—Federal Land Bank of Spring- 
field v. Smith, 151 A. 420, 129 Me. 233. 

Mich.—Palmer v. Sharp, 70 N.W. 
903, 112 Mich. 420. 


Minn.—London, ete., Mortg. Co. v. 
Tracy, 59 N.W. 1001, 58 Minn, 201. 


Miss.—Spence vy. Clarke, 120 So. 
195, 152 Miss. 542; Union Mortg. 
Banking, etc., Co. v. Peters, 18 So. 


497, 72 Miss. 1058, 30 L.R.A. 829. 
Mo.—Frazier v. Crook, 204 S.W. 392. 


Neb.—Frederick v. Gehling, 137 N. 
W. 998, 92 Neb. 204. 


N.J.—Jackson Trust Co. v. Gilkin- 
son, 147 A. 113, 105 N.J.Eq. 116. 


N.Y.—Di Giovanni v. Giliberto, 248 
N.Y.S: 82, 139 Mise. 616; Schanz v. 
Scotscheck, 152 N.Y.S. 851, 862, 167 
App.Div. 202 [mod 149 N.Y.S. 145, 86 
Mise. 121, and quot Cyc]; Green v. 
Milbank, 3 Abb.N.Cas. 138. 


N.C.—Wallace v. Benner, 156 S.E. 
795, 200 N.C. 124. 


Ohio.—Miller v. Scott, 154 N.E. 358, 
23 OhioApp. 50; Straman v. Rechtine, 
51 N.E. 44, 58 OhioSt. 443. 


S.C.—James v. Martin, 147 S.E. 752, 
150 S.C. 75; Enterprise Bank v. Fed- 
eral Land Bank of Columbia, 138 S.E. 
£46) =139:-S:Cs-3 97... 


Tex.—First St. Bank and Trust Co. 
of Abilene v. Walker, (Civ.App.) 187 
S.W. 724 [error refused]. 


W.Va.—Southern Bldg., etc., Assoc. 
v. Page, 33 S.E. 336, 46 W.Va. 302. 


Wis.—Wisconsin Mortg. & Sec. Co. 


v. Kriewel, 211 N.W. 795, 191 Wis. 
602. 

Ont.—Brown v. McLean, 18 Ont. 
533. 

N.W.Terr.—Morris v.. Bentley, 2 
Terr.L. 253. 

[a] @hus where third persons by 


agreement loan money to be applied 
to existing first and second mortgages 
respectively, the lenders to be secured 
by first and second mortgages, and 
both lenders advance the money in 
reliance on forged subordination 
agreements presumably by a third 
mortgagee, such lenders are entitled 
to be subrogated to the rights of the 
holders of the mortgages satisfied by 
their money. Di Giovanni v. Giliberto, 
248 N.Y.S. 82, 1389 Mise. 616; Emigrant 
Industrial Sav. Bank v. Clute, 21 N.E. 
1021, 114 N.Y. 634. 


[b] Depreciation of property did 
not affect plaintiff's right to subroga- 
tion under first mortgage as against 
second mortgage. Simon Newman 
Co. 'v. Fink, 273 P. 565, 206 Cal. 143. 


[ec] Extent of right.—(1) Agree- 
ment that party paying mortgage was 
entitled to benefit of security creates 
an equitable right to have lien dis- 
charged continue as security. Miller 
v. Scott, 154 N.E. 358, 28 OhioApp. 50. 
(2) Where land was mortgaged to pay 
another mortgage, such mortgagee 
eould not acquire lien of first by sub- 
rogation beyond amount of first mort- 
gage. Robertson y. American Inv. 


Co., 279 S.W. 1008, 170 Ark. 418. 


_ (d]. Good intention of borrower in 
inducing the loan does not affect the 
rule. Louisville Joint Stock Land 
Bank v. Bank of Pembroke, 9 S.W. 
(2d) 118, 225 Ky. 3875. 


[e] Knowledge of the existence of 
an intervening encumbrance (1) will 
not alone prevent the person advanc- 
ing the money from claiming the 
right of subrogation, when the exer- 
cise of such right will not in any sub- 
stantial way prejudice the rights of 
the intervening encumbrancer. Wil- 
kins: v. Gibson, 38 S.E. 374, 113 Ga. 
31, 84 Am.S.R. 204. (2) One who fur- 
nishes money to pay off subsisting 
mortgages will be subrogated to the 
rights of the mortgagees so paid off, 
as against the holder of a mortgage 
subseauently executed on the land, if 
such subsequent mortgagee had no- 
tice, at the time his mortgage was ex- 
ecuted, of the transaction by which 
the lender paid off the prior mortgage 
and took what he thought to be a val- 
id security. Amick v. Woodworth, 
9 OhioCir.Ct. 556, 6 OhioCir.Dec. 496 
[aff 50 N.E. 4387, 58 OhioSt. 86]. (3) 
So aS against an assignee of an inter- 
vening mortgage without notice there 
is no right of subrogation. Coonrod 
v. Kelly, 119 F. 841, 56 C.C.A. 353. 


[f] That new security was taken 
does not give rise to the right of 
subrogation. Louisville Joint Stock 
Land Bank v. Bank of Pembroke, 9 
S.W.(2d) 113, 225 Ky. 375. 


70. Ala.—Shields v. Pepper, 118 
So. 549, 218 Ala. 379; Blevins v. Til- 
ford, 82 So. 485, 203 Ala. 235; Hamp- 
eon v. Counts, 80 So. 4138, 202 Ala. 
331. 


Ark.—Southern Cotton Oil Co. v. 
Napoleon Hill Cotton Co., 158 S.W. 
1082, 108 Ark. 555, 46 L.R.A.N.S. 1049. 


Ill.—Home Sav. Bank y. Bierstadt, 
quent 161, 168 Ill. 618, 61 Am.S.R. 


Ind.—Johnson v. Barrett, 19 N.E.’ 


199, 117 Ind. 551, 10 Am.S.R. 83; Side- 
ner y. Pavey, 77 Ind. 241. 


Ky.—Louisville Joint Stock Land 
Bank v. Bank of Pembroke, 9 S.W. 
(2d) $113, 2225) Ky. 33,76. 


Me.—Federal Land Bank of Spring- 
pela v. Smith, 151 A. 420, 129 Me. 
233. 


Md.—Milholland vy. 
831, 64 Md. 455. 


Minn.—London, ete., Morte. Co. v. 
Tracy, 59 N.W. 1001, 58 Minn. 201. 


Miss.—Union Mortg. Banking, etc., 
Co. v. Peters, 18 So. 497, 72 Miss. 1058, 
30 L.R.A. 829. 


Mo.—Baker y. Farmers’ Bank of 
Conway, 279 S.W. 428, 432, 220 Mo. 
App. 85 [quot Cyc]; State Sav. Trust 
Co. v. Spencer, (App.) 201 S.W. 967, 
970 [quot Cye]. 


N.Y.—Schanz y. Scotscheck, 152 N. 
Y.S. 851, 862, 167 App.Div. 202 [mod 
149 N.Y.S. 145, 86 Misc. 121, and quot 
Cyc]; King v. McVickar, 3 Sandf.Ch. 
192; Snelling v. McIntyre, 6 Abb.N. 
Cas. 469. 

Ohio.—Amick vy. Woodworth, 50 N. 
E. 487, 58 OhioSt. 86. 

S.D.—Ipswich Bank vy. Brock, 83 N. 
W. 436, 13 S.D. 409. 

Tex.—Kone v. Harper, (Civ.App.) 
297 S.W. 294 [aff (Commn.App.) 1 8. 
W.(2d) 857). 


Tiffany, 2 A. 


able with culpable and inexcusable neglect,’+ and 


Vt.—Hill v. Ritchie, 98 A: 497, 90 
Vt. 318, L.R.A.L917A 7381. 


Wis.—Iowa County Bank vy. Pittz, 
211 N.W. 134, 192 Wis. 83; Wilton v. 
Mayberry, 43 N.W. 901,.75 Wis. 191, 
17 Am.S.R. 193, 6 L.R.A. 61. 


[a] As against holder of warranty 
deed, persons loaning money to the 
vendor to discharge mortgages on the 
property, though not knowing of the 
warranty deed, cannot have the re- 
lease of the mortgages canceled. 
Probst v. Wigginton, 281 S.W. 834, 
213 Ky. 610. 


[b} That intervening judgment 
attached subsequent to the cancella-— 
tion of the mortgage discharged and 
prior to the mortgages given the 
lender does not prevent subrogation 
where the judgment creditor is not 
burdened thereby. Miller v. Scott, 
154 N.H. 358, 23 OhioApp. 50. 


71. Ga.—Wilkins v. Gibson, 38 S.E. 
374, 118 Ga. 31, 84 Am.S.R. 204. 


Iowa.—Webber v. Frye, 202 N.W. 
1, 199 Iowa 448; Kent v. Bailey, 164 
N.W. 852, 181 Iowa 489; Ft. Dodge 
Bldg., ete., Assoc. v. Scott,. 53 N.W. 
283, 86 Iowa 431; Mather y. Jens- 
wold, 32 N.W. 512, 84 N.W. 327, 72 
Iowa 550. 


Mich.—Kitchell y.. Mudgett, 37 
Mich. 81. 3 j 
Mo.—Baker v. Farmers’ Bank of 


Conway, 279 S.W. 428, 432, 220 Mo. 
App. 85 [quot Cyc]; State Sav. Trust 
Co. v. Spencer, (App.) 201 S.W. 967, 
969, [quot Cyc]. 


Neb.—Rice v. Winters, 68 N.W. 830, 
45 Neb. 517. 


N.J.—Jackson Trust Co. v. Gilkin- 
son, 147 A. 118, 105 N.J.Eq. 116. 


Tex.—Sanger Bros. v. Ely & Walk- 
er Dry Goods Co., (Civ.App.) 207 S.W. 
348 [error refused]. 


' Wis.—Iowa County Bank y. Pittz, 
211 N.W. 134, 192 Wis. 83. 


[a] Honest supposition.—Mortga- 
gee claiming subrogation to liens paid 
with proceeds of loan is entitled to 
benefit of honest supposition that 
mortgagors’ title was unincumbered 
other than specified in mortgagors’ | 
affidavit. Jackson Trust Co. vy. Gil-. 
kinson, 147 A. 113, 105 N.J.Eq. 116. 


{b] Zhus one who loans money to 
satisfy a mortgage on property, and 
takes another mortgage on the prop-. 
erty, without examining the records, | 
and relying merely on an abstract not . 
entirely up to date, which fails to no- 
tice a prior encumbrance, is not en-’ 
titled to subrogation under said, mort- 
gage to rights paramount to the.en-. 
cumbrance. Ft. Dodge Bldg., etc., As- - 
soc. v. Scott, 53 N.W. 283, 86 Iowa. 
431; Mather v. Jenswold, 32 N.W. 512, 
34. N.W. 327, 72 Iowa 550; Jackson 
Trust Co. v. Gilkinson, 147 A. 113, 105 
N.J.Eq. 116. 


[c] Mere knowledge of lender of 
liens for labor and material and his 
request, to the debtor to Secure a 
waiver of liens, is not such negligence 


as bars. subrogation. George A. 
Hoagland & Co. v. Decker, (Neb.) 
224 N.W, 14. 


[d] Reliance on representation.— 
(1) A mortgagee, seeking subrogation 
to the rights of a purchase money 
creditor whom he has paid, believing 
there were no other liens, will not be 
held negligent, on the sole ground 
that instead of searching the records, 


816 [60 C.J.] 
unless his right has been waived,”? or he is estopped 
to claim subrogation.7* This right of subrogation 
does not extend to a person who loaned money on 
an agreement that it would be used to discharge a 
mortgage securing a loan given on an agreement 
that it would be used to discharge a prior mort- 
gage’™* nor can one who has advanced money to 
pay a lien note at the request of the debtor, taking 
a mortgage as security, be subrogated to the lien 
to the prejudice of a lien held by the creditor to 
secure other notes.75 Subrogation will not be grant- 
ed to the prejudice of persons who, without notice 
of the claim of the person seeking subrogation, have 
changed their position.7* Under the rule that sub- 
rogation will not be granted to relieve a person of 
the consequences of his own unlawful act,’ a third 
person who, having advanced money to discharge 
a prior mortgage and having received a new mort- 
gage as security, materially alters it, is not entitled 
to subrogation.78 While there is authority that a 
third person who discharges a prior deed of trust 
under false representations that an intervening lien- 
holder had agreed to give the third person’s security 
priority will be entitled to subrogation even though 
the transaction involving the third person is usuri- 
ous,’® in a similar case the contrary has been held.*® 


[§ 117] b. Maritime Lien.*t Where a_ person 
lends securities for the general use of a shipowner, 
who gets them discounted and applies part of the 
proceeds in satisfaction of a bottomry on the ship, 
this raises no equity in behalf of the lender to be 
subrogated to the lien of a bottomry creditor;*? and 
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in which the lender stood.8? 


[§§ 116-118 


the same rule applies to a party advancing money 
to an owner of a steamer to pay for necessities, 
so that he is not legally subrogated to the privileges 
of the persons paid.’ A ereditor to whom a ship 
has been hypothecated for advances made before it 
was built, without an agreement that on the payment 
the lien should be continued in his favor, or an as- 
signment of the debt, does not become subrogated 
to the privilege lien of materialmen by reason of 
having paid the orders drawn by the builder in 
favor of the materialmen.** However, a third per- 
son who, at the request of the master, discharges 
or loans money for the discharge of maritime liens 
is not a volunteer,®® and is entitled to be subrogated 
to the benefit of the lens so discharged.®* So, 
where the master of a ship obtains money from 
another for purposes which are maritime in their 
character, and subsequently borrows money of libel- 
ant. and repays the lender, libelant is entitled to a 
lien on the vessel, as standing in the same position 
When a vessel is for- 
feited for false registry,*® a person who has paid 
on behalf of the vessel the statutory head tax due 
on alien passengers, which is a lien on the vessel, 
is entitled to be subrogated thereto.®® 


[§ 118] c. Mechanic’s or Wage Lien.°° Where 
a third person advances money for the express pur- 
pose that it be used to discharge mechanics’ liens 
and it is so applied, such person is entitled to sub- 
rogation to the rights of the lienholders,®1 even 
though such liens have been eanceled.®2 So, where 
a third person advances: money to pay mechanics’ 


he relied on the solemn assurance of 
his mortgagor’s agent (Kent v. Bai- 
ley, 164 N.W. 852, 181 Iowa 489), (2) 
or the mortgagor (Hughes Co. v. Cal- 
lahan, 27 S.W.(2d) 509, 181 Ark. 733). 
(3) Mortgagee, making loan to pay off 
prior mortgage in reliance on mort- 
gagor’s affidavit denying incumbranc- 
es, was within reasonable time enti- 
tled, as against purchaser in posses- 
sion under contract prior to loan, to 
be subrogated to rights of prior 
mortgagee. Railroadmen’s Bldg, & 
Sav. Ass’n v. Rifner, 163 N.E. 236, 88 
Ind.App. 580; Forman y. First Nat. 
Bank, 79 So. 742, 76 Fla. 48. (4) So 
holder of intervening encumbrance 
may estop himself from barring sub- 
rogation by representations. Simon 
Newman Co, y. Fink, 273 P. 565, 206 
Cal. 143. 


72. Wilkins v. Gibson, 38 S.E. 374, 
113 Ga. 31, 84 Am.S.R. 204; Ferris v. 
Van Ingen, 35 S.H. 347, 110 Ga, 102; 
eens vy. Frye, 202. N.W, 1, 199 Iowa 


[a]: Facts held not to constitute 
waiver of the right.—When one ad- 
vances money to another upon an 
agreement that the lender is to have 
a first lien on described property, and 
to secure the debt thus created the 
lender takes a security deed, the mere 
fact that the lender has sought to en- 
force the collection of his debt by the 
remedies appropriate in such a case 
will not alone amount to a waiver of 
the right to be subrogated to the 
claim of a prior encumbrancer, when, 
in his efforts to follow the remedies 
above referred to, he discovers that 
such subrogation is necessary to his 
-protection. Wilkins v. Gibson, 38 S. 
E. 374, 118 Ga. 31, 84 Am.S.R. 204. 


73. Calumet & Chicago Canal & 
Dock Co. v. Davis, 218 Ill.App. 176; 


Heegaard' y. Kopka, 212 N.W. 440, 55 
N.D. 77. 


[a] No estoppel.—The fact that 
one who has in good faith loaned 
money on,an invalid mortgage to pay 
off'a prior valid mortgage, for which 
purpose the money was used, proceed- 
ed in litigation involving the foreclo- 
sure and sale of the property under 
its mortgage, on the theory that its 
mortgage was valid, does not estop it 
to claim the right of subrogation un- 
der the prior mortgage, when restitu- 
tion of such proceeds is sought from 
it after its own mortgage is found in- 
valid. ‘Calumet & Chicago Canal & 
Dock Co. v. Davis, '218 Ill.App. 176. 


74. Bigelow y. Scott, 83 So. 546, 
135 Ala. 236. 


75. Gaskill v. Huffaker, 
"70, 20 Ky.L. 91555. 


76. Richards v. Griffith, 28 P. 484, 
92 Cal. 498, 27 Am.S.R. 156; Federal 
Land Bank of Springfield vy. Smith, 
151 A, 420, 129 Me. 233. 


[a] Bona fide purchaser.—Party 
taking assignment of second mort- 
gage as collateral for loan may be 
held “bona fide purchaser,” as regards 
subrogation rights of party furnish- 
ing money to pay first mortgage. 
Federal Land Bank of Springfield v. 
Smith, 151 A. 420, 129 Me. 233. 


49 S.W. 


77. See supra § 19. 

78. Johnson yv. Moore, 5 P. 406, 33 
Kan. 90. 

79. State Say. Trust Co. y. Spenc- 
er, (Mo.App.) 201 S.W. 967. 


80. Perkins v. Hall, 12 N.E. 48, 105 
N.Y. 539. 


81. Charterer as against general 
average bond see Shipping § 1093, 


Mortgagee advancing money to dis- 


charge maritime liens see supra § 110. 


&2. Stalker v. The Henry Knee- 
land, 22 F.Cas.No. 13,282. ; 


&3. Hill v. The Phcenix Tow Boat 
Co., 2 Rob. (La.) 35; Mississippi Ag-> 
ricultural Bank v. The Jane, 19 La. 1; 
Grant v. Fiol, 17 La. 158. 


84. The Hull of a New Ship, 12 
F.Cas.No. 6,859, 2 Ware 203. 


85. Fielder v. Bay Const. Co.,.5 F. 
ee 227; The Richmond, 2 F.(2d) 


86. Fielder v. Bay Const. Co., 5 F. 
(2d) 227; The Richmond, 2 F.(2d) 
903; The Snetind, 276 F. 139. : 
— The Thomas Sherlock, 22 F. 

88. See Shipping §§ 41-56. 
ane The Fredericka Schepp, 195 F. 

90. Employees’ liens for wages 


generally see Master and Servant §§ 
299-323, 


Mechanics’ liens generally see Me- 
chanics’ Liens 40 C.J. p 24. 


91. Iowa.—Carr Hardware Co. v. 
Chicago Bonding & Surety Co., 181 
N.W. 680, 190 Iowa 1320. 


La.—A, Stef Lumber Co. v. 
tingly, 122 So, 898, 168 La. 645. 


Me.—Stevens v. King, 24 A. 850, 84 
Me. 291. 


N.C.—McCoy v. Wood, 70 N.C. 125. 


Tex.—Dowdy v. Furtner, (Civ.App.) 
198 S.W. 647; Wood v. Smith, (Civ. 
App.) 165 S.W. 471. 


92. Carr Hardware Co. v. Chicago 
Bonding & Surety Co., 181 N.W. 680, 
190 Iowa 1320. 


Mat- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 118] 


liens on an agreement or understanding for subro- 
gation, he is entitled to be subrogated to their rights 
as against the contractor’s surety.®? 
where such loan is made in reliance on a mortgage 
which is defective or invalid, the lender is entitled 
So a third person who discharges 
a mechanic’s lien on the understanding that he is 
to have a first lien on the property is entitled to 
intervening encumbrances of 
which he was ignorant prevent his obtaining such 
first lien,®® even though the mechanie’s lien has been 
But, in the absence of an 
agreement or understanding for subrogation, a third 
person who advances money which is used to dis- 
charge claims of laborers or materialmen is not 
thereby entitled to be subrogated to the rights of 
the lienholders,®? including their rights under the 
contractor’s bond,®® or as to the fund retained un- 
Furthermore, where a third per- 


to subrogation.®* 
subrogation where 


discharged of record.?® 


der the contraet.°°® 


93. Karel v. Basta, 170 N.W. 891, 
103 Neb. 191; Yawkey-Crowley Lum- 
ber Co. v. Sinaiko, 206 N.W. 976, 189 
Wis. 298. - 


[a] In Louisiana (1) under Civ. 
Code art 2160 par 1, a third person 
who advances money to pay laborers 
and is given an express subrogation 
by such laborers at the time the lien 
was discharged is entitled to enforce 
the rights of the laborers under the 
contractor’s bond. Colonial Creosot- 
ing Co. v. Perry,-124 So. 182, 169 La. 
90. (2) So, under such statutory pro- 
vision, if the contractor acted as 
agent of the lender in paying the la- 
borers and there was an express sub- 
regation, the lender may enforce the 
rights of the laborers under the con- 
tractor’s bond. 
So. 56, 167 La. 301. 


{b] Payment of judgment in me- 
chanic’s lien suit (1) with a procuring 
of an assignment of judgment 
ereates privity of contract between 
assignor, assignee, and debtor and a 
substitution of the assignee in the 
place of the assignor in its relation 
to the debt. Miller v. Guaranty Trust 
& Banking Co., (Tex.Civ.App.) 207 S. 
W. 642 [rev on other ground (Commn. 
App.) 228 S.W. 1085]. (2) In such 
case the person paying is not a volun- 
teer. Miller v. Guaranty Trust & 
Banking Co., supra. 


[ce] Provision in contract that con- 
tractor shall refund to the owner all 
moneys paid by the latter in dis- 
charging liens on the premises en- 
titles the owner to be subrogated to 
the rights of materialmen on the con- 
tractor’s bond. Karel v. Basta, 170 
N.W.- 891, 103 Neb. 191. 


94. Brasher vy. Grayson, 
301, 217 Ala. 674. 


[a] @Whus, where money is ad- 
vanced on security of a deed of trust, 
the borrower expressly representing 
that the land was not homestead, and 
such loan is used to discharge a pre- 
existing mechanic’s lien, but the land 
is homestead, the lender is entitled 
to subrogation. Wootton v. Jones, 
(Tex.Civ.App.) 286 S.W. 680. 


95. Huggins v. Fitzpatrick, 135 S. 
EB. 19, 102 W.Va. 224. 


96. Huggins v. Fitzpatrick, supra. 


97. Ark.—Gunter v. Ludlam, 244 S. 
W. 348, 155 Ark. 201; Bank of Com- 
merce v. Lawrence County Bank, 96 
S.W. 749, 80 Ark. 197, 117 Am.S.R. 85, 
10 Ann.Cas. 211. 


Fla.—Lovingood v. Butler Const. 
Co., 131 So. 126, 100 Fla. 1252, 74 A.L. 
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117 So. 


State v. Smith, 119. 
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Moreover, 


of the loan.* 


R. 513. 


Ill.—Beifeld v. International Ce- 
ment Co., 79 Ill.App. 318. 


Iowa.—Carr Hardware Co. v. Chi- 
cago Bonding & Surety Co., 181 N.W. 
680, 190 Iowa 1320. 


_ Or.—Derby v. United States Fidel- 
on oF Guaranty Co., 169 P. 500, 87 
Yr. s 


Tenn.—Mellon v. Morristown, ete., 
R. Co., (Ch.A.) 35 S.W. 464. 


Tex.—Western Nat. Bank of Ft. 
Worth v. Texas Christian University, 
(Civ.App.) 176 S.W. 1194. 


[a] Contractor (1) who advances 
money to pay the liens of laborers of 
his subcontractor, not having an in- 
terest to protect, and not doing so at 
the request of the subcontractor, is a 
mere volunteer (Beifeld v. Interna- 
tional Cement Co., 79 Ill.App. 318), 
(2) and is not entitled to subrogation 
(Beifela v. International Cement Co., 
supra), 


[b] One who furnishes materials 
for use by a contractor in repairing a 
courthouse for a county, merely on 
the contractor’s promise to pay, is in 
a Similar position as if he had loaned 
money for the work and, in the ab- 
sence of any statute or other agree- 
ments, he is not entitled to subroga- 
tion to the rights of the contractor in 
a fund set apart by the county to pay 
for the repairs, although the contrac- 
tor is insolvent. Riggin v. Hillard, 20 
S.W. 402, 56 Ark. 476, 35 Am.S.R. 113. 


98. Union School Dist. No. 3, Lin- 
coln County v. Cloepfil, 210 P. 192, 112 
Kan. 188; Neodesha Nat. Bank v. 
Russell, 200 P. 281, 109 Kan. 562; 
First Nat. Bank v. O’Neil, 223 N.W. 
298, 176 Minn. 258; Employers’ Cas- 
ualty Co. v. Rockwall County, (Tex.) 
35 S.W.(2d) 690 [mod (Civ.App.) 300 
S.W. 148, and reformed on_ other 
ground 38 S.W.(2d) 1098]; Hess & 
Skinner Engineering Co. v. Turney, 
216 S.W. 621, 110 Tex. 148 [mod (Civ. 
App.) 207 S.W. 171]; Employers’ Cas- 
ualty Co. v. Wolfe City, (Tex.Commn. 
App.) 25 S.W.(2d) 320, [mod (Civ. 
App.) 3 S.W.(2d) 527, and op readopt- 
ed reh 35 S.W.(2d) 694]; Southern 
Surety Co. v. Sealy Independent 
School Dist., (Tex.Civ.App.) 10 S.W. 
(2a) 786; U. S. Fidelity & Guaranty 
Co. v. Henderson County, (Tex.Civ. 
App.) 253 S.W. 835 [aff (Commn.App.) 
276 S.W. 2038, 1119]. 


[a] Agreement with contractor 
does not affect rule. Employers’ Cas- 
ualty Co. v. Wolfe City, (Tex.Commn. 
App.) 25 S.W.(2d) 3820 [mod (Civ. 
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son takes a mortgage and loans money on condition 
that it be used to pay certain claims for labor and 
materials against the premises, and to obtain re- 
leases, and there is no evidence of an intention on 
the part of the mortgagee to keep the claims alive, 
he is not entitled to be subrogated to the rights of 
the holders of such claims as have been paid;! and, 
where the claims so discharged were not perfected 
liens, no right of subrogation exists.” 
under the principle that subrogation cannot be in- 
voked so as to work an injustice,? the lender of 
money used to discharge materialmen’s liens can- 
not be subrogated to the rights of the lienholders 
as against a purchaser from the borrower under a 
contract requiring conveyance free from encum- 
brances, where such purchaser was without notice’ 
While it has been held that one not 
a mere volunteer,® who, with an honest purpose to 
relieve the wage earner, and not for the purpose of 


Moreover, 


App.) 3 S.W.(2d) 527, and op readopt- 
ed reh 35 S.W.(2d) 694]. 


[b] Clause in bond (1) that it 
shall protect persons having a claim 
against the contractor growing out of 
the prosecution of the work, any per- 
son injured, or whose property is in- 
jured, by reason of faulty construc- 
tion, and any person having a claim 
of any character whatsoever by rea- 
son thereof, does not entitle a third 
person to subrogation by reason of a 
loan to the contractor to pay liens of 
laborers and materialmen (Lion 
Bonding & Surety Co. v. First State 
Bank of Paris, (Tex.Civ.App.) 194 S. 
W. 1012), (2) since the words “by 
reason thereof” in specifying the last 
class of persons refer to claims re- 
Sulting either from faulty construc- 
tion or from prosecution of the work 
(Lion Bonding & Surety Co. v. First 
State Bank of Paris, supra). 


99. Lawrence v. U. S., 71 F. 228; 
Northwestern Casualty & Surety Co. 
v. First Nat. Bank, (Tex.Civ.App.) 386° 
S.W.(2d) 535; Southern Surety Co. 
v. Sealy Independent School Dist., 
(Tex.Civ.App.) 10 S.W.(2d) 786. 


[a] Mere volunteer.—Where a 
bank loaned money to a contractor 
constructing a federal courthouse un- 
der a contract providing for with- 
holding by the government of part 
of sums due the contractor in case of 
the latter’s failure promptly to pay 
laborers and materialmen, there be- 
ing no agreement that the loaned 
money be used in carrying out the 
contract, the bank is a mere volun- 
teer. Lawrence v. U. S., 71 F. 228. 


[b] Statutory lien to persons fur- 
nishing material, labor, etce., to any 
contractor for public improvements 
on money due or to become due for 
such improvements does not extend 
to a third person advancing money to 
the contract to pay laborers and ma- 
terialmen. Northwestern Casualty & 
Surety Co. v. First Nat. Bank, (Tex. 
Civ.App.) 36 S.W.(2d) 535. 


1. Wentworth v. Tubbs, 55 N.W. 
548, 538 Minn. 388. 


2. Superior Lumber Co. v. Nation- 
al Bank of Commerce, 2 S.W.(2d) 
1093; 176° Ark... 300;, :Youns en’s 
Building Association v, Ware, 249 S, 
W. 545, 158 Ark. 137. 


3. See supra § 16. 


4 Fraser v. Fleming, 
269, 190 Mich. 238. 


5. Putnam v. News Pub. Co., 6 
OhioDec. (Reprint) 1231, 14 Am.L. 
Rec. 56; In re Standard Wagon Co., 


. 


157 N.W. 
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personal gain, advances money in payment of wages 
earned, is entitled to be subrogated to the rights of 
the employee paid,* including the statutory right of 
preference,’ and that a person who advances money 
to pay wages of those employed specially in an emer- 
gency for protection of publie peace is entitled to 
subrogation,’ a third person who advances money 
to pay wages without any legal liability or contract 
to do so is a mere volunteer® and is not entitled to 
subrogation.?° 


Wages of seamen.11 It has been said that one 
who pays the wages of seamen often is subrogated 
to the rank of the seamen as against other lien- 
holders,!? and that this rule extends to an owner*® 
or codwner!* when the equities are with him. So 
one who advances wages to seamen in reliance on 
an order by the master in his favor, which order has 
been accepted by the company, is entitled to be sub- 
stituted in the place of the seamen paid;1° and a 
bottomry creditor may, by payment of the wages, 
entitle himself to a novation in their place for re- 
covery of their demands against the vessel.1® How- 
ever, a mere volunteer who discharges the lien for 
wages cannot legally claim to be subrogated there- 
to.17 Nor is a general agent entitled to subroga- 
tion by reason of paying seamen in the usual course 
of his agency.'® 

[§ 119] d. Vendor’s Lien. The mere fact that 
borrowed money is used to discharge a vendor’s 


lien does not entitle the lender to be subrogated 
to the rights of the vendor.1® Payment of a debt 


4 OhioS.&C.P. 188, 3 OhioN.P, 168. fa] 
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Thus, where a bank ‘loans 


secured by a vendor’s lien by a stranger or volunteer 
does not entitle such person to be subrogated to the 
lien discharged.2® Thus one who loans money to 
be applied in payment of part of the purchase price 
of land, there being no agreement or understanding 
that he should be substituted to-the lien of the ven- 
dor, nor that he might in any way look to the land 
as equity for payment, is not entitled to the rights 
of the vendor;?1 and one who lends money to pay 
off a note given for the purchase money of land is 
not entitled to be subrogated to the lien of the ven- 
dor, although the money so borrowed is applied 
to paying off the lien.22, So one who loans money 
with which to pay off a vendor’s lien is not there- 
by substituted to the rights of the vendor.?* The 
loan of money to a vendee who has assumed a ven- 
dor’s lien as part of the purchase price does not 
entitle the lender to subrogation.24 Where, follow- 
ing a loan to pay off one note secured by a vendor’s 
lien, a person attempts to discharge another note 
secured by the same lien, but such tender is refused 
by the vendor, and the person attempting payment 
loans the money for such purpose, taking a mortgage 
as security, he is not entitled to share pro rata with 
the first lender.2> The mere fact that the borrower 
promised to give the lender security in return for 
his loan which was to be applied to the payment 
of the purchase price of realty does not, on the 
borrower’s refusal to do so, entitle the lender to 
subrogation.?® A person advancing money to a pur- 
chaser of land, which is used in completing his pay- 
ment of the purchase money, who at the time takes 


v. Aylesworth, 109 N.E. 750, 184 Ind. 


[a] Manager of newspaper, agree- 
ing with directors to contribute to a 
fund to continue the paper, who pays 
employees; wages, is not a mere vol- 
unteer, sitkee payment was at the im- 
plied request of the debtor and was 
also to protect his own interests as to 
other advances. Putnam v. News 
Pub. Co., 6 OhioDeec. (Reprint) 1231, 
14 Am.L.Rec. 56. 


6 Putnam v. News Pub. Co.,, 
supra; In re Standard Wagon Co., 4 
_OhioS.&C.P. 188, 3 OhioN.P. 168. 


[a] Thus, where the foreman of a 
manufacturing company, with the 
consent of the company, and in order 
to prevent trouble, advanced money to 
pay wages of workmen employed by 
the company, he is entitled to be sub- 
rogated to the rights of such work- 
men. In re Standard Wagon Co., 4 
OhioS.&C.P. 188, 3 OhioN.P. 168. 


7. In re Standard Wagon Co., 
supra. 
8 City of Youngstown v. First 


a Bank, 140 N.E. 176, 106 OhioSt. 
235. 


[a] Thus a bank advancing money 
to pay wages of emergency patrolmen 
needed to protect the city in time of 
strike is entitled to be subrogated to 
their rights against the city. City 
of Youngstown v. First Nat. Bank, 
140 N.E. 176, 106 OhioSt. 235. 


9. Suddath v. Gallagher, 28 S.W. 
880, 126 Mo. 393; In re North River 
Constr. Co., 38 N.J.Eq. 433 [aff 40 N. 
J.Eq. 340]. 


10. Macon Exch. Bank y. Macon 
Constr. Co., 25 S.H. 326, 97 Ga. 1, 33 
L.R.A. 800; Suddath v. Gallagher, 28 
S.W. 880, 126 Mo. 398; In re North 
River Constr. Co., 38 N.J.Eq. 483 [aff 
40 N.J.Hq. 340]. 


money to a construction company to 
pay wages of employees of a railroad 
company, a corporation distinct from 
the construction company, it is not 
entitled to subrogation. Macon Exch. 
Bank v. Macon Constr. Co., 25 S.E. 
326, 97 Ga. 1, 33 L.R.A. 800. 


_ [b] Payment of planter’s drafts 
in favor of his laborers and workmen 
does not subrogate the party so pay- 
ing to the privileges of the laborers 
and workmen. Shaw v. Grant, 13 La. 
Ann, 52 

11. Subrogation of purchaser of 
equity of redemption advancing wag- 
es of seamen see supra § 107. 


12. The J. A. Brown, 13 F.Cas.No. 
7,118, 2 Lowell 464. 


13. The J. A. Brown, supra. 
14. The J. A. Brown, supra. 
15. Baltimore, etc., Steam Packet 


Co., 4 Md.Ch, 310. 


16. The Cabot, 4 F.Cas.No. 2,277, 
Abb.Adm. 150, 


17. The P. H. White v. Levy, 10 
Ark, 411. 
18. The Sarah J. Weed, 21 F.Cas. 


No. 12,350, 2 Lowell 555. 


19. Rodman v. Sanders, 44 Ark, 
504; Kline v.. Ragland, 14 S.W. 474, 
47 Ark,’ 111;., Durant v. Davis, 10 
Heisk. (Tenn.) 522; Carey v. Boyle, 
11 N.W. 47, 53 Wis. 574, 


[a] Homestead.—Mere fact that 
money loaned is used to pay a ven- 
dor’s privilege debt on a homestead 
does not subrogate the lender to the 
vendor’s claim. Askew v, Parker, 60 
So. 2338, 181 La, 758. 


20. Nichol v. Dunn, 25 Ark. 129; 
Martin v. Martin, 45 N.E. 1007, 164 
Ill. 640, 56 Am.S.R, 219; Aylesworth 


80 [rev (App.) 106 N.E. 907]. 


21. Lutes v. Warren, 92 S.E. 58, 
146 Ga. 641; Boughner v. Laughlin, 
64 S.W. 856, 23 Ky.L. 1166 [aff 76 S. 
W. 519, 25 Ky.L. 869]; Griffin v. Proc- 
tor, 14 Bush (Ky.) 571; Hitt v. Ap- 
plewhite, (Miss.) 20 So. 161; Aaron 
Frank Clothing Co. vy. Deegan, (Tex. 
Civ.App.) 204 S.W. 471; Davidson v. 
Bodan Lumber Co., (Tex.Civ.App.) 
143 S.W. 700; Hatton v. Bodan Lum- 
pee Co., 128 S.W. 163, 57 Tex.Civ.App. 


22. Price v, Estill, 8% Mo. 378; 
Wooldridge v. Scott, 69 Mo. 669; Cage 
v. Shapard, 46 S.W. 839, 19 Tex.Civ. 
App. 206. 


[a] Agreement for extinguish- 
ment of vendor’s lien.—One wko loans 
money to pay purchase-money notes, 
and takes a deed of trust as security, 
with the understanding that the ven- 
dor’s lien was to be extinguished, is 
not entitled to be subrogated to the 
rights of the holders of the notes. 
Cage v. Shapard, 46 S.W. 839, 19 Tex. 
Civ.App. 206, 


23. Reid v. Jackson, 6 Ky.L. 743. 


[a] Grantee named in deed which 
never became effective, because the 
grantor during his life retained con- 
trol thereof, is a voluntee not sub- 
rogated to the lien of vendor’s lien 
notes against the property, which he 
discharged. Eckert v. Stewart, (Tex. 
Civ.App.) 207 S.W. 317. 


24 Austin v. Pulschen, 42 P. 806. 


[aff 44 P. 788, 112 Cal. 528). 


25. Federal Land Bank of Louis- 
ville v. Marvin, 14 S.W.(2d) 762, 228 
Ky. 242, 70 A.L.R, 13892, 


26. Campan v. Molle, 5 i 
Cal. 415. TN ae alee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


x 


tp 


[§§ 118-119 


§ 119] 


a deed of trust on the premises to secure himself, 
there being no privity or arrangement between him 
and the vendor that he shall succeed to the lien of 
the vendor, will not be entitled to be subrogated to 
the mghts of the vendor, so as to hold the entire 
premises -against a second purchaser from the first 
of a part of the land, who was in possession under 
his contract before the execution of the trust deed.?7 
Under the principle that subrogation cannot be in- 
voked so as to work injustice,?* one who lends money 
at the request of a vendee in order to discharge a 
vendor’s lien cannot be subrogated to the lien dis- 
charged as against a purchaser from the vendee un- 
der a contract requiring conveyance free from en- 
cumbrances, such purchaser being without knowl- 
Under the doctrine 
a person whose money is used 
to discharge one of several vendor lien notes se- 


edge of the loan when made.?°® 
of part payment,®° 


27. Alison v. Patrick, 116 So. 918, 
217 Ala. 520; Small v. Stagg, 95 [il. 
39. Compare Ruse v. Bromberg, 7 
So. 384, 88 Ala. 619 (although at law 
an absolute deed intended to operate 
merely aS a mortgage is absolutely 
void as to the existing creditors of 
the grantor, yet in equity, where no 
actual fraud is proved, the grantee, 
who assumed the payment of the 
grantor’s unpaid purchase-money 
notes, will ‘be permitted to hold his 
deed as a means of reimbursement 
from freeing the land from the pur- 
chase-money lien). 


[a] Trustee who advances money 
to his cestui que trust, with which to 
extinguish a vendor’s lien on the 
trust property, and who takes an im- 
perfect mortgage and bonds as secu- 
rity, is not entitled to be subrogated 
to the vendor’s lien. Norris v. Woods, 
17 S.E. 552, 89 Va. 873. 


28. See supra § 16. 


29. Fraser v. Fleming, 157 N.W. 
269, 190 Mich. 238. . 


80. See supra § 29. 


31. Sullivan v. Doyle, 194 S.W. 136, 
108 Tex. 368 [rev 150 S.W. 473]. 


32. Young Men’s Bldg. Assoc. v. 
Ware, 249 S.W. 545, 158 Ark. 137; 
Campan v. Molle, 57 P. 208, 124 Cal. 
415.. ; 


33. Pope v. Witherspoon, (Tex.Civ. 
App.) 231 S.W. 837. 


34. Stephenson v. Grant, 271 S.W. 
974, 168 Ark. 927; Rodman y. San- 
ders, 44 Ark. 504; Warford v. Han- 
kins, 50 N.E. 468, 150 Ind. 489; Fed- 
eral Land Bank of Louisville v. Mar- 
vin, 14 S.W.(2d) 762, 228 Ky. 242, 70 
A.L.R, 1392. 


35. Rodman v. Saunders, 44 Ark. 
504. 
36. Ark.—Teal v. Thompson, 20 S. 


W.(2d) 307, 180 Ark. 63; Stephenson 
v. Grant, 271 S.W. 974, 168 Ark. 927; 
Rodman v. Saunders, 44 Ark. 504. 


D.C.—Taylor v. MacGreal, 15 App. 
D.C... 32. 


Ind.—Warford vy. Hankins, 50 N.E. 
468, 150 Ind. 489. 


Ky.—Federal Land Bank of Louis- 
ville v. Marvin, 14 S.W,.(2d) 762, 228 
Ky. 242, 70 A.L.R. 1392; Common- 
wealth v. Federal Land Bank of Lou- 
isville, 11 S.W.(2d) 698, 226 Ky. 628; 
Bartley v. Knott, 130 S.W. 1096, 140 
Ky. 288; Dillon vy. Dillon, 69 S.W. 
1099, 24 Ky.L. 781; Greishaber v. 
Farmer, 42 S.W. 742, 19 Ky.L. 1028. 


Minn.—Heyderstadt v. Whalen, 55 
N.W. 958, 54 Minn. 199 


Tex.—Sullivan vy. Doyle, 194 S.W. 


SUBROGATION 


lienholders.?® 


136, 108 Tex. 368 [rev 150 S.W. 473]. 


Va.—Price v. Davis, 14 S.E. 704, 
88 Va. 939. See Kline v. Triplett, 25 
S.E. 886 (evidence of source of pay- 
ment insufficient). 


W.Va.—Hulings v. Hulings Lum- 
ber Co., 18 S.E. 620, 38 W.Va. 351. 


Wis.—Carey v. Boyle, 11 N.W. 47 
53 Wis. 574.” - : 


[a] Homestead.—(1) Where one 
advances money to pay off a debt se- 
cured by a vendor’s lien on a home- 
stead and the money is so applied, 
the creditor becomes subrogated to 
the vendor’s lien as against the home- 
stead rights. Western Mortg., etc., 
Co. v. Ganzer, 63 F. 647, 11 C.C.A. 
371; Ogden v. Totten, 34 S.W. 1081, 
17 Ky.L. 1390; Zehr v. May, 169 P. 
1077, 67 Okl. 97, L.R.A.1918C 431; 
Bridgen v. Warn, 15 S.W. 559, 79 Tex. 
588 [foll Ivory vy. Kennedy, 57 F. 340, 
6 C.C.A. 365]; Roy v. Clark, 12 S.W. 
845, 75 Tex. 28; Hicks v. Morris, 57 
Tex. 658; Jones v. Moore, (Tex.Civ. 
App.) 289 S.W. 709; Park v. Kribs, 60 
S.W. 905, 24 Tex.Civ-App. 650; W. C. 
Belcher Land Mortg. Co. v. Taylor, 
(Tex.Civ.App.) 212 S.W. 647; Dixon 
v. National Loan, etc., Co., (Tex.Civ. 
App.) 40 S.W. 541; Pioneer Sav., etc., 
Co. v. Paschall, 34 S.W. 1001, 12 Tex. 
Civ.App. 618. (2) In such case a re- 
cital in notes given for the loan that 
they were given to secure a part of 
the purchase price is sufficient to 
show an agreement or intention that 
the lender should be subrogated to 
the vendor’s lien. Mustain v. Stokes, 
38 S.W. 758, 90 Tex. 358 [rev (Civ. 
App.) 37 S.W. 602]; Jones v.. Moore, 
(Tex.Civ.App.) 289 S.W. 709. (3) 
Similarly a person who discharged a 
vendor’s lien against a homestead by 
paying the vendor’s lien notes at the 
maker’s request, which request con- 
templated that the person paying such 
notes should hold the lien, was enti- 
tled to be subrogated thereto. Mer- 
gele v. Felix, 99 S.W. 709, 45 Tex.Civ. 
App. 55. (4) Moreover, where a ven- 
dor’s lien note, secured on the maker’s 
homestead, having been indorsed by 
the payee to a third party, plaintiff, 
at the instance of the maker and 
payee, paid the note when due, and 
in lieu thereof took another note for 
a like amount, secured on the same 
premises, plaintiff, although he had 
notice that the property was a home- 
stead, would be subrogated to the 
rights of the indorsee, so that he 
could enforce the note against the 
homestead if such indorsee was a 
bona fide purchaser for value. Dene- 
camp v. Townsend, (Tex.Civ.App.) 33 
S.W. 254. (5) Where notes were Se- 
cured by a deed of trust covering land, 
part of which was the homestead of 
the grantor in the deed, and which 


647]; 


[60 C.J.] 819 


curing a debt is not thereby subrogated as against 
the creditor whose debt is only partially paid.?1 In 
any case, in order to have a borrower subrogated to’ 
the vendor’s lien, there must be such lien,?? and the 
lien must have been discharged out of the lcan.?* 
But one who loans money to pay, or pays, a debt 
secured by a vendor’s lien at the instance of the 
debtor is not a volunteer or stranger,?* and if, when 
he makes the payment, he manifests an intention 
to keep the lien alive for his protection, he will be 
deemed in equity a purchaser of the encumbrance,?® 
and will be subrogated to the lien he has dis- 
charged,®* in the absence of culpable negligence ;3” 
and his right is superior to the dower right of the 
widow of the vendee*® and to the rights of junior 
So a third person who pays the pur- 
chase money on behalf of the purchaser on an_ex- 
press*® or implied*! agreement that the lien shall 


was encumbered by vendor’s liens 
which the beneficiary in the trust deed 
paid off with a part of the money se- 
cured by the trust deed, the benefici- 
ary was entitled to be subrogated 
to the rights of the holders of such 
liens even though .at the time subro- 
gation was asked the notes secured by 
the trust deed were barred by _limita- 
tions. Flynt v. Taylor, 93 S.W. 423, 
100 Tex. 60. (6) But where the loan 
is secured by a chattel mortgage, the 
vendor’s lien is presumed waived. 
Bridgen v. Warn, 15 S.W. 559, 79 Tex. 
588. (7) Encumbrance of homestead 
see Homesteads §§ 545-547. 


{b] Loan to person entitled to sub- 
rogation, the money being so used, 
entitles the lender to subrogation. 
Moe v. Gollehon, 149 S.E. 485, 153 

a. 3 


37. Stephenson y. Grant, 271 S.W. 
974, 168 Ark. 927. 


fa] Inquiry as to other encum- 
brances prevents the charge of cul- 
pable negligence, even though such 
encumbrances were recorded. Steph- 
Pepi v. Grant, 271 S.W. 974, 168 Ark. 
i. ° 


38. Fisher v. Johnson, 5 Ind. 492. 


39. Kentucky Lumber & Mill Work 
Co. v. Kentucky Title Savings Bank 
& Trust Co., 211 S.W. 765, 184 Ky. 244, 
5 A.L.R. 391; Sullivan v. Doyle, 194 
reuk 136, 108 Tex. 368 [rev 150 S.W. 


40. Allen v. Caylor, 24 So. 512, 120 
Ala. 251, 74 Am.S.R. 31; Mitchell v. 
Butt, 45 Ga. 162; Gunn v. Orndorff, 
67 S.W. 372, 68 S.W. 461, 23 Ky.L. 
2369; Law v. Lubbock Nat. Bank, 
(Tex.Civ.App.) 21 S.W.(2d) 92, 95 
[quot W. C. Belcher Land Mortg. Co. 
v. Taylor, (Tex.Civ.App.) 212 S.W. 
Johnson v. Smith, (Civ.App.) 
234 S.W. 939 [rev on other ground 
280 S.W. 158, 115 Tex. 193]. 


[al Payment of lien assumed by 
purchaser is within rule. Irvin v. 
Irvin, (Tex.Civ.App.) 7 S.W.(2d) 1103. 


41. Baker v. Salzenstein, 145 N.E. 
355, 314 Ill. 226; Law v. Lubbuck Nat. 
Bank (Tex.Civ.App.) 21 S.W.(2d) 92, 
95 [quot W. C. Belcher Land Morte. 
Co. v.. Taylor, (Tex.Civ.App.) 212 S. 
W. 647]; Henderson v. Hawley, (Tex. 
Civ.App.) 237 S.W. 341, 344 [cit Cyc]; 
Johnson v. Smith, (Civ.App.) 234 S. 
W. 939 [rev on other grounds 280 S, 
WwW. 158, 115) Tex.. 193]3— Hatton) iv. 
Bodan Lumber Co., 123 S.W. 163, 57 
Tex.Civ.App. 478; Southern Bldg., 
ete., Assoc. v. Skinner, (Tex.Civ.App.) 
42 S.W. 320. 


[a] Extent of right.—(1) The 
right of subrogation extends only to 
the lien discharged (Hatton v. Bodan 
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be retained as security for the advance will be held 
in equity to succeed to the vendor’s lien, although 
the agreement be “in parol;*? but not where the 
intention of the parties was to clear the title of the 
liens.*? So, where money is expressly advanced to 
extinguish a vendor’s lien, with the just expecta- 
tion on the part of the lender, of obtaining a valid 
security, but the security given is invalid or defec- 
tive, the lender is entitled to be subrogated to the 
lien discharged.4* Similarly, if payment of the 
vendor’s lien is made under such circumstances as 
would operate as a fraud if the vendee should be 
permitted to insist that the security for the debt 
was discharged by the payment, he will be subro- 
gated to the lien.*® 


[§ 120] e. Miscellaneous Other Encumbrances. 
The mere fact that money loaned to a devisee of 
realty charged with payment of legacies is appro- 
priated by such devisee to such payment does not 
entitle the lender to be subrogated to the rights of 


SUBROGATION 


[§§ 119-121 


the legatees.4¢ A third person who discharges a 
carrier’s lien is not entitled to subrogation there- 
to,*7 since a carrier’s lien is not assignable.*® <A 
loan of money to a county for a purpose other than 
to discharge outstanding warrants does not entitle 
the lender to be subrogated to ‘the warrant holders 
paid out of the money.4® Where rent money is ad- 
vanced to a tenant under a sales agreement, the len- 
der is not subrogated to the lien of the landlord.°°® 
So, in the absence of interest or an agreement, a 
son who loans to his father funds to pay tax assess- 
ments is not entitled to be subrogated to the tax 
lien. But, where under an agreement for subro- 
gation, money is advanced to discharge liens owed 
by another, the lender is entitled to be subrogated 
to the lien so discharged.®? 

[§ 121] I. Third Persons Making Advancements 
for Necessaries for, or To Discharge Encumbrance 
on Property of, Person Incompetent To Conitract.>® 
A person who advances the means of obtaining nec- 


Lumber Co., 123 S.W. 163, 57 Tex. 
Civ.App. 478), (2) and does not con- 
vey the superior legal title held by 
the vendor (Hatton v. Bodan Lumber 
Co., supra), (3) or a right to rescind 
ithe sale and recover the land (Hatton 
v. Bodan Lumber Co., supra). 


[b] Homestead.—One paying for 
the vendee the purchase money due 
on a homestead takes by an equitable 
assignment, if not by an actual trans- 
fer, the debt which he discharges, and 
is subrogated to the vendor’s lien. 
M. Kangerga & Bro. v. Willard, (Tex. 
Civ.App.) 191 S.W. 195. 


[c] Payment to vendor’s agent.— 
Where money is advanced to the pur- 
chaser with the understanding that 
it was to be applied in part payment 
of vendor’s lien notes, and the vendor 
and her agent were so instructed, but 
the agent otherwise applied the mon- 
ey, the lender is entitled to be subro- 
gated pro tanto to the rights of the 
vendor. John M. Bonner Memorial 
Home v. Collin County Nat. Bank, 122 
S.W. 430, 57 Tex.Clv.App. 313. 


42. Allen v. Caylor, 24 So. 512, 120 
Ala. 251, 74 Am,S.R. 31; Johnson v. 
Smith, (Civ.App.) 234 S.W. 939 [rev 
on other grounds 280 S.W. 158, 115 
Tex. 193]. 


[a] Reason for rule.—‘‘In a court 
of equity, a vendor’s lien upon land, 
even like a mortgage on land, is re- 
garded only as a security. Neither, in 
that forum, is considered an interest 
in land, and either may be assigned 
in parol, without offending the stat- 
ute of frauds. It is a mere equitable 
chose in action, enforceable, in equity, 
by him who is entitled to receive the 
money it secures.” Allen v. Caylor, 
eee ae 518, 120 Ala: 251, 74 Am. 


 [b] xtent of right—(1) The 
right Subrogation includes only 
such rights as the vendor could assert 
if he were seeking satisfaction for 
the purchase money. Johnson vy. 
Smith, (Civ.App.) 234 S.W. 939 [rev 
on other grounds 280 S.W. 158, 115 
Tex. 193]. (2) Thus if an action by 
the vendor would be barred by Timita- 
tions so would an action by a child 
wherein he sought to be subrogated 
to the rights! of the vendor. Johnson 
v. Smith, supra. 


43. Blake v. Pine Mountain Iron, 
etc., Co., 76 F. 624, 22 C.C.A, 430. 


44. Bell v. Bell, 56 So. 926, 174 Ala. 
446, 37 L.R.A.N.S. 1203; Scott v. Land, 
etc., Co., 28° So. 709, “2% ~Ala.: 161; 


f21 S.W.(2d) 17; 


Bossard’s HEst., 44 Pa.Co. 552; Wil- 
liams v. Daniel, (Tex.Civ.App.) 30 S. 
W.(2d) 711. 


[a] Extent of subrogation.—Ad- 
vances in excess of the amount due 
for purchase money are! not included. 
Bell v. Bell, 56 So. 926, 174 Ala. 446, 
37 L.R.A.N.S. 1203. ; 


45. Gibson v. Gibson, 76 So. 949, 
200 Ala. 591; Utermehle v. McGreal, 1 
App.D.C. 359; Hart v. Davidson, 19 
S.W. 454, 84 Tex. 112; E. Y. Cham- 
bers & Co. v.' Little, (Tex.Civ.App.) 
Blesse v. Wessels, 
(Tex.Civ.App.) 18 S.W.(2d) 724. 


[a] Thus a person who, at the re- 
quest of the maker and on a promise 
of obtaining a conveyance of the 
property, undertakes to take up pur- 
chase notes will be subrogated to the 
lien of the notes paid, on a failure of 
the agreement. Gibson vy. Gibson, 76 
So. 949, 200 Ala. 591; Hart v. David- 
son, 19 S.W. 454, 84 Tex. 112. 


[b] Estoppel.—Wife, knowing of 
circumstances under which husband’s 
note and trust deed were executed 
and provisions subrogating lender to 
vendor’s lien, was estopped to deny 
subrogation. Blesse v. Wessels, (Tex. 
Civ.App.) 18 S.W.(2d) 724. 


46. Sommers v. Schrader, 69 N.Y. 
S. 866, 59 App.Div. 340. 


47. Whaley Lumber Co. v. Reliance 
ae Co., (Tex.Civ.App.) 2 S.W.(2da) 


483. See Carriers § 731. 


49. Farmers’ Loan & Trust Co. of 
New York v. Wilcox County, Ga., 298 
EF. 772 [aff 2 F.(2d) 465]. 


[a] Loan invalid.—Payment by a 
county of outstanding warrants with 
money borrowed, for which purpose 
it was prohibited by the state con- 
stitution from borrowing money with- 
out first submitting the question to a 
vote of the electors, which was not 
done, cannot subrogate the lender to 
the rights of ‘the holders of the war- 
rants. Farmers’ Loan & Trust Co. of 


New York v. Wilcox County, Ga., 298. 


F. 772 [aff 2 F.(2d) 465]. 


50. Bostick vy. 
310, 68 S.C. 302, 


51. Kocher v, Kocher, 39 A, 536, 56 
N.J.Hq. 547. 


52. See cases infra this note, 
[a] Rule applied.— (1) Where 


Ammons, 41 S.E. 


plaintiffs advanced money to pay the 


customs duties on goods imported by 
defendants, the advances being made 


under an agreement that plaintiffs 
should have a lien on the goods for 
the money so advanced, they are en- 
titled by subrogation to the lien of 
the government for the duties. Sgo- 
bel v. Cappadonia, 40 N.Y.S. 946, 8 
App.Div. 303. (2) A third person who, 
at the request of the debtor’s hus- 
band, redeemed the debtor’s jewelry 
from the lien of a pawnbroker was 
not a mere volunteer (Lesser v. Stein- 
dler, 97 N.Y.S. 255, 110 App.Div. 262), 
(3) and. was entitled to be subrogated 
to the lien so discharged (Lesser v. 
Steindler, supra). (4) Lenders, of 
money to pay tax collector’s short- 
age taking mortgage as security un- 
der an agreement for subrogation, 
became subrogated to lien of state 
and county. Shaddix v. National 
Surety Co., 128 So. 220, 221 Ala. 268. 
(5) The successful party, paying the 
referee’s fees in order to secure his 
report, is entitled by subrogation to 
the fund deposited by the other party 
with his attorneys to secure the ref- 
eree’s fees, being entitled. to assign- 
ment from the referee of the other 
party’s indebtedness to him and of 
the fund given to secure it. Sherman 
v. Yankee Products Corporation, 194 
N.Y.S. 705, 201 App.Div. 647. (6) 
One not a stockholder of a liquidating 
national bank, participating in an ad- 
vancement of funds to take up a debt 
owing to another at request of liqui- 
dating agent to consummate a scheme 
to take over the liquidating bank’s 
assets, was not a volunteer (First 
Nat. Bank v. Armstrong, (Tex.Civ. 
App.) 168 S.W. 873), (7) to subroga- 
tion, to the rights of the creditor 
equally with others participating in 
the advancement (First Nat. Bank v. 
Armstrong, supra). (8) Where a 
county, without legal authority exe- 
cuted and sold its negotiable notes 
under an arrangement with a bank, 
embodied in an agreement, signed by 
the bank, which accompanied the 
notes, that the bank should receive 
the proceeds and use the same only 
in taking up legal warrants of the 
county, which it would hold uncan- 
celed for the benefit of the holders of 
the notes, until the notes were paid, 
warrants so taken up are, by subro- 
gation, the property of the holders of 
the notes. Commercial Trust Co. of 
Hagerstown y. Laurens County, 267 


. . 


53. Subrogation of guardian to 
rights of: 


Creditors of ward see supra § 93, 
Ward see supra § 93, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


~~ ® 
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essaries for one incompetent to contract, such as 
an infant,°* married woman,°® or insane person,*® is 
entitled, by subrogation, to a charge against the es- 
tate, and one who furnishes money and service in 
good faith for one for whose support land is charged 
is entitled to be subrogated to the rights of the ben- 
eficiaries and has a lien on the land,®** unless the 
contract for support is personal and limited as to 
But where a third person, not being bound 
therefor, voluntarily advances the means of dis- 
charging an encumbrance, relying on a void secu- 
rity, no right of subrogation exists,°° and where 
no encumbrance exists, a mortgagee under a mort- 


place.®® 


54 Coleman v. Frazer, 3 Bush 
(Ky.) 300. 
[a] Discharge of encumbrance.— 


The text rule applies to a third person 
advancing means of discharging a 
mortgage on property of an infant. 
Wilson v. Wilson, 50 S.W. 260, 20 Ky. 
L. 1971; Berry v. Stigall,-162 S.W. 
126, 253 Mo. 690, 50 L.R.A.N.S. 489, 
Ann.Cas.1915C 118; Chandler v. Jones, 
90 S.E. 580. 


55. Coleman v. Frazer, 3 Bush 
(Ky.) 300; Turner v. Woolworth, 
151 N.Y.S. 98, 165 App.Div. 70 [mod 
on other ground 117 N.E. 814, 221 
N.Y. 425]. 


. 56. Coleman -y. Frazer, 3 Bush 
(Ky.). 300. 
[a] Discharge of encumbrance.— 


The text rule applies to a third per- 
son advancing the means of discharg- 
ing a mortgage on the property of an 
insane person. Hudson vy. Union & 
Mercantile Trust Co., 230 S.W. 281, 
148 Ark. 249; Doxey v. Western State 
Bank, 113 Ill.App. 442; Gano v. Mar- 
tin, 61 P. 460, 10 Kan.App. 384; Cole- 
man v. Frazer, 3 Bush (Ky.) 300; 
Petty v. Tucker, 148 S.W. 142, 144, 
166 Mo.App. 98 [cit Cyc]; Nelson v. 
Nelson, 226 N.W. 476, 58 N.D. 134. 


57. Henry v. Knight, 122 N.E. 675, 
677, 74 Ind.App. 562 [cit Cyc]; Hick- 
man v. Moore, 169 S.W. 827, 160 Ky. 
474; Eastern State Hospital v. Good- 
man, 160 S.W. 171, 172, 155 Ky. 628 
{cit Cyc]; Cutter v. Burroughs, 61 
A. 767, 100 Me. 379. 


[a] No demand is necessary to 
mature claim. Henry v. Knight, 122 
N.E. 675, 74 Ind.App. 562. 


- [b] Not  volunteer.—Henry _ v. 
Knight, 122 N.E. 675, 74 Ind.App. 562. 


[c] Place furnished.—Where a 
mother conveyed to her son in con- 
sideration of his supporting his imbe- 
cile sister, in a Suit against the son 
by his niece, who, on his failure to 
support his sister, did so, the son can- 
not complain that the niece furnished 
support which he owed his sister, at 
a place different from that specified in 
his deed from his mother, thus to es- 
ape liability to his niece under the- 
ory of subrogation. Henry v. Knight, 
122 N.E. 675, 74 Ind.App. 562. 

- 58 Eastern State Hospital v. 
Goodman, 160 S.W. 171, 155 Ky. 628. 
59. Corbin v. Dwyer, 63 N.Y.S. 822, 


30. Misc. 488 [mod on other ground 
68 N.Y.S. 1136, 57 App.Div. 630]. 


60. Curry v. Wilson, 107 P. 367, 
57 Wash. 509. 
61. German Sav., etc., Soc. v. De 


Lashmutt, 67 F. 399. 


62. U.S.—In re Plantations Co., 270 
¥F. 273; Smith v. Tostevin, 247 F. 102, 
159 C.C.A. 320; Farmers’ L. & T. Co. 
v. Detroit, etc., R. Co., 71 F. 29; Cot- 
‘ton vy. Dacey, 61 F. 481; Matthews v. 


} 123 N.E. 644, 
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| Fidelity Title, ete., Co., 52 F. 687. 


Conn.—First Taxing District v. 
Gregory, 118 A. 96, 97 Conn. 639, 20 
A.L.R. 297. 


Ga.—Cornelia Bank y. First Nat. 
Bank, 154 S.E. 234, 170 Ga. 747. 


Ill.— Mayer v. McCracken, 92 N.E. 
855, 245 Ill. 551. 


Ind.—Smith v.. Wells, 122 N.E. 334, 
J 72 Ind.App. 29. See 
O’Brien v. Bradley, 61 N.E. 942, 28 
Ind.App. 487 (holding that the holder 
of a mortgage on realty sold under a 
precept for the collection of costs of 
a sewer assessment, for the protection 
of his mortgage lien, may be subro- 


| gated to the right of the holder of the 
| assessment lien). 


Ky.—Ferguson v. Staton, 42 S.W. 
732, 19 Ky.L. 979. 
La.—Mississippi, ete. Gulf Ship 


Canal Co. v. Noyes, 25 La.Ann. 62. 


Md.—Barron v. Whiteside, 43 A. 825, 
89 Md. 448. 


Mass.—Newell v. Hadley, 92 N.H. 
507, 206 Mass. 335, 29 L,R.A.N.S. 908. 


Mich.—Curran v. Bartlett, 130 N.W. 
633, 165 Mich. 205; eller Aller Co. 
v. Ries, 129 N.W. 724, 164 Mich. 501; 
Coulter v. Minion, 102 N.W. 660, 139 
Mich. 200. F 


Minn.—Webber v. Hausler, 79 N.W. 
580, 77 Minn. 48. 


N.J.—Boice v. Conover, 61 A. 159, 
69 N.J.Eq. 580 [aff 65 A. 191, 71 N.J. 
Eq. 269]. 


N.Y.— Pittsburgh - Westmoreland 
ee tag v. Kerr,,115.N.E. 465, 220 N. 


N.C.—Everett v. Staton, 
490, 192 N.C. 221. 


Okl.—Midland Savings & Loan Co. 
v. Sutton, 154 P. 1133, 55 Okl. 84. 


S.C.—Pelzer Mfg. Co. v. Pitts, 57 
S.E. 29, 76 S.C. 349, 11 Ann.Cas. 665. 


Tenn.—Aiken vy. Taylor, (Ch.App.) 
62 S.Ww. 200. 


Tex.—Oury v. Saunders, 13 S.W. 
1030, 77 Tex. 278; Young v. Pecos 
County, 101 S.W. 1055, 46 Tex.Civ. 
App. 319. = 


Alta.—McCullough v. Marsden, 
Alta.L. 94, 96 [quot Cyc]. 


But see Jack v. Jack, 10 Ont. 1 
(holding that where the indorser on 
a note, whose liability was secured 
by a mortgage, received money from 
the maker to pay the note which he 
paid off not knowing that the money 
had been obtained fraudulently the 
defrauded party was not subrogated 
to the rights of the indorser as 
against execution creditors of the 
maker of the note). 


“Where... a payment with the 
money of another, wrongfully ob- 
tained, operates to discharge a lien 


*By GILBERT G. FINLEY (§§ 122, 123). 
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gage executed by the guardian of an incompetent 
person cannot claim subrogation on the theory that 
his money was used to discharge encumbrances.°®° 
Nor will a bona fide purchaser from a grantee of 
an insane grantor be entitled to subrogation by 
reason of the fact that the consideration for the 
conveyance was used for the support and mainte- 
nance of the incompetent grantor.®! 


[§ 122] J. Persons Owning Fund or Property 
Applied by Others to Debits or Encumbrances.* 
whose property is applied by others to the satisfac- 
tion of a debt or encumbrance is subrogated to the 
rights of the ereditor or encumbrancer;°? and sub- 


One 


or a debt that is secured by collateral 
ORI, tales te the indorsement of an- 
other, the debt may in equity be 
deemed alive for the benefit of the 
person whose money was so wrong- 
fully used by the debtor, and such 
person may be subrogated to the 
rights of the one who owned the 
debt.” Pittsburgh-Westmoreland Coal 
ona: Kerr, 115 N.H. 465, 466, 220 N. 


[a] Tlustrations.—(1) Where the 
administrator of complainant’s daugh- 
ter, on the erroneous belief that cer- 
tain alleged assets belonged to the 
daughter’s estate and not to com- 
plainant, distributed a portion there- 
of to the daughter’s husband, and 
part of this was used to take up cer- 
tain notes secured by a trust deed on 
the daughter’s homestead, complain- 
ant was entitled to a lien on the 
homestead for the amount used to 
pay off the notes. Mayer v. McCrack- 
en, 92 N.E. 355, 245 HE. 551. ° (2) 
Where the agent of two companies, 
one of which owed a debt secured by 
a-pledge of tobacco, sold a quantity 
of tobacco belonging to the other 
company and paid such debt from the 
proceeds, the latter company was 
subrogated to the rights of the 
pledgee under the laws of Porto Rico. 
in re Plantations Co., 270 F. 273. (3) 
Where the local agent of both M and 
A loan companies and mortgage cred- 
itors of the same debtor, received a 
payment made by the debtor for M 
and paid same on A’s mortgage which 
was canceled, A having knowledge 
of the facts, M, its mortgage having 
been canceled by judicial decision, 
was entitled to be subrogated in A’s 
mortgage in the amount due it and 
to have such mortgage restored for 
that amount. Midland Savings & 
Loan Co. v. Sutton, 154 RP. 1133, 55 
Okl. 84. (4) Where a chattel mort- 
gagee failed to comply with the re- 
cording acts, and the property. was 
taken by a judgment creditor, who 
had levied on the mortgaged chattels 
and on lands of the mortgagor, the 
mortgagee was entitled to be subro- 
gated to the lien of the judgment on 
the payment thereof out of the pro- 
ceeds of the sale. Boice v. Conover, 
6h AL 159 69 No. ge 580" fatty ¢5—Ae 
191, 71 N.J.Eg. 269]. (5) Where a 
guardian mingled funds of his ward 
and of his wife, and invested them in 
real estate, and the property was sub- 
jected to a debt due by the guardian 
for failing to collect money due the 
ward, the wife should be subrogated 
to the guardian’s right to receive any 
sum subsequently collected on the 
claim due the ward. Byrom v. Gunn, 
31 S.E. 560, 102 Ga. 565. (6) Where 
the maker of an indorsed note applied 
the purchase price of coal which he 
collected as agent of the seller to the 
payment of the note, the latter was. 
entitled to subrogation to the rights 
of the payee of the note against the 
indorser. Pittsburgh-Westmoreland 
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rogation may also be allowed where funds to which 
one is equitably entitled has been applied to the 


payment of debts of another, in 


former is subrogated to the position of the latter.%? 
Thus a purchaser of land subject to a len whose 
funds the creditor misapplies by using them to can- 
cel a lien on other property is entitled to be subro- 


gated to the rights of the holder 


lien,** and where a public officer, in order to raise 
money to settle his accounts with the government, 


borrows money from another and 


sign his right against the depositary and give sub- 
rogation to such lender, the latter is entitled to sub- 
However if claimant’s funds are not 


rogation.®® 


Coal Co. v. Kerr, 115 N.E. 465, 220 
N.Y. 137. (7) Where a stockholder 
and director loaned Liberty bonds to 
bank for additional security to its 
ereditor, he is entitled to unexhaust- 
ed collaterals of bank returned after 
bonds had been applied to payment of 
debt. Everett v. Staton, 134'S.E. 490, 
192 N.C. 221. (8) Where the husband 
of the mortgagor used money held by 
him as county treasurer to pay the 
mortgage the county is subrogated to 
the rights of the mortgagee under the 
mortgage. Young v. Pecos County, 
101 S.W. 1055, 46 Tex.Civ.App. 319. 
(9) Where the treasurer of a taxing 
district wrongfully used funds of the 
district to make good his defalcation 
as administrator of an estate, the 
taxing district was subrogated to the 
rights of the estate against the sure- 
ty on the administrator’s bond. First 
Taxing Dist. v. Gregory, 118 A. 96, 
97 Conn. 689, 26. A.L.R. 297. (10) 
Where defendant misapplied federal 
pension money belonging to his moth- 
er-in-law, to payment of a mortgage 
on his land, she became subrogated 
to the mortgagee’s rights to the ex- 
tent of such payment and the interest 
to accrue thereon. Heller Aller Co, 
v. Ries, 129 N.W. 724, 164 Mich. 501. 
(11) Where trustee applies trust fund 
to satisfy vendor’s lien on his own 
property the cestui que trust is sub- 
rogated to the lien. Aiken v. Taylor, 
(Tenn.) 62 S.W. 200. (12) Where 
trustee used money obtained under 
a sale of lands to complainants after- 
wards avoided, in discharging mort- 
gages on other lands, complainants 
are entitled to be subrogated to the 
mortgagee’s rights. Curran v. Bart- 
lett, 1830 N.W. 633, 165 Mich. 205. 
(13) Where a trustee, under an as- 
signment for the benefit of creditors, 
takes possession of mortgaged lease- 
hold property, an collects rents 
therefrom, the mortgage debt being 
overdue at the date of the assign- 
ment, and taxes, ground rent, and in- 
terest being in arrear, and the mort- 
gage security being insufficient, and 
fails, after demand by the mortgagee, 
to apply the rents to such taxes and 
ground rent, and the mortgagee is 
forced to pay them, such mortgagee 
is entitled to be subrogated to the 
rights of the state and city, and the 
owner of the ground rent, against the 
trustee. Barron v. Whiteside, 43 A., 
825, 89 Md. 448. (14) Where a pay- 
ment by a bidder at a void sale under 
a decree in a partition suit was ap- 
plied to the satisfaction of a tax lien 
on the land, the bidder was subrogat- 
ed to the rights of the holder of the 
tax lien, and a decree for the sale of 
the land in a subsequent suit for 
partition should direct the payment 
of such sum to the bidder. Liverman 
v. Lee, 38 So. 658, 86 Miss. 370. 


[b] Insurance policy used as col- 
lateral—(1) An agreement between 
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which case the 


of the canceled 


contracts to as- 


insured, his mortgagee, and insurer, 
whereby insurer’s superintendent 
was substituted as a beneficiary to 
the extent of the mortgage debt to 
enable the insurance contract to be 
used as security for such debt, the 
beneficiaries previously designated to 
be subrogated to the rights of the 
mortgagee in case the proceeds were 
used to liquidate the debt, did not de- 
prive the former beneficiaries of their 
interest in the proceeds when applied 
to the mortgage indebtedness, so as 
to cut off their right of subrogation 
to the security of the mortgage. 
Smith v. Wells, 122 N.E. 334, 123 N.E. 
644, 72 Ind.App. 29. (2) Beneficiaries 
of policy who assigned it to be used 
by the assignee as collateral for a 
loan, under an agreement that other 
collateral should be first exhausted 
in the payment of the debt are sub- 
rogated to the other collateral where, 
without exhausting such collateral, 
the loan was paid from the proceeds 
of ee policy. In re MacDougall, 175 


. . 


{[c] Owner of property pledsed 
for another’s debt.—One who deliv- 
ers property to another, allowing him 
to pledge it to third person for his 
debt, has rights of surety, and is, if 
pledge be sold, entitled to subroga- 
tion to status of creditor. Smith v. 
Tostevin, 247 F. 102, 159 C.C.A. 320. 


[d] Property liable because of 
vendor’s secondary WLability.—Real 
estate, owned by replevin bail when 
he replevied the judgment, but since 
conveyed, which is sold to satisfy 
the judgment, is, as between it and 
the property of the principal in the 
judgment subject to the lien thereof, 
secondarily liable, and the person 
who owned it when so taken is sub- 
rogated to the rights of the judg- 
ment plaintiff against the property 
primarily liable. Wilson v. Murray, 
90 Ind. 477. 


[e] Purchaser of drafts from in- 
solvent bank.—Where a depositor of 
an insolvent bank drew out his money 
and then returned it and purchased 
drafts which the bank on which they 
were drawn failed to pay because it 
applied the fund on which they were 
drawn to the payment of secured 
notes of the insolvent bank, he was 
subrogated to the collateral securing 
the notes paid by the drawee bank. 
Livingstain v. Columbia Banking & 
Trust Co., 62 S.H. 249, 81 S.C. 244, 


63. Cornelia Bank v. First Nat. 
Bank, 154 S.H. 234, 170 Ga. 747; Mar- 
killie v, Allen, 79 N.W. 568, 120 Mich. 
360; Evans v. Robertson, 54 Miss, 
683; McCullough v. Marsden, 14 Alta. 
L. 94, 96 [quot Cyc]. 


[a] Tllustrations.—(1) If an exec- 
utor or administrator has raised a 
crop in carrying on the farm of the 
decedent by aid of advances or sup- 


or encumbrance there is no right of subrogation; 
also a purchaser of property which turns out to be 
subject to a prior lien is not entitled to be sub- 
rogated to a mortgage lien on other property pur- 
chased by the vendor which lien the vendor paid off 
with the money obtained from the purchaser,®* and 
a purchaser of a worthless note whose money was 
used to pay off another note is not subrogated to 
collateral securing the note paid off,®* and it has 
been held that if a guardian uses his ward’s money 
to pay off a vendor’s lien on his own land the ward 
is not subrogated to the vendor’s lien discharged.*® 
Where the surety of a contractor was secured by an 


shown to have been used in the payment of a debt 


66 


plies, but, instead of paying the cred- 
itor with the proceeds, applies them 
to the general debts of the estate, the 
creditor has a right, on the principles 
of subrogation, to be repaid out of 
the general assets for his advances 
and supplies. Evans v. Robertson, 
54 Miss. 683. (2) Where a fund equi- 
tably belonging to complainant is 
used to discharge a mortgage, equity 
will if the circumstances require re- 
vive the lien, and subrogate com- 
plainant to the rights of the original 
mortgagee, although the property be 
a homestead. Markillie v. Allen, 79 
N.W. 568, 120 Mich. 360. 


64 Cornelia Bank v. First Nat. 
Bank, 154 S.E. 234, 170 Ga. 747. 


[a] Not a volunteer.—A purchas- | 


er whose funds were used to cancel 
security deed on another tract of 
land was not a volunteer. Cornelia 
Bank vy. First Nat. Bank, 154 S.E. 234, 
170 Ga. 747. 


[b] Imexcusable negligence not 
sho ‘Where a purchaser whose 
funds were used to cancel wrong se- 
curity deed had the cancelled deed 
cancelled of record without discov- 
ering the mistake. Cornelia Bank vy. 
Ege Nat. Bank, 154 S.E. 234,170 G 


65. Brookhaven Commercial Bank 
v. Hardy, (Miss.) 53 So. 395. 


66. Clinton Mining & Mineral Co. 


v. Trust Co. of North America, 151 
N.W. 998, 35 S.D. 253. 
[a] Ilustration.—Where funds 


with which proceeds of plaintiff’s 
property was mingled were not shown 
to have been used in payment of su- 
perior lienholders, claimant is not en- 
titled to subrogation. Clinton Min- 
ing & Mineral Co. v. Trust Co. of 
pee America, 151 N.W. 998, 35 S.D. 


67. Shields v. Hightower, 108 So. 
525, 214 Ala. 608, 47 A.L.R. 506. 


68 Ricketts v. Finkelston, (Mo. 
App.) 211 S.W. 391. 
fa] Tllustration.—W here plain- 


tiff bought from payee of triplicate 
notes secured by trust deed a worth- 
less note without any knowledge of 
the existence of the triplicate notes, 
even though the money paid by her 
was used by such payee to pay off 
note secured by one of the triplicate 
notes, and it subsequently indorsed 
such triplicate note to plaintiff, plain- 
tiff would not be entitled to have her 
note given preference as to security 
of the trust deed over another of the 
triplicate notes negotiated by payee 
in the meantime to defendant, an in- 
nocent holder, on any doctrine of 
equitable subrogation. Ricketts v. 
Finkelston, (Mo.App.) 211 S.W. 391. 


69. French v. Sheplor, 43 Am.R. 
67, 83 Ind. 266. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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assignment of the money. to become due under the 
contract and by a mortgage on the contractor’s home- 
stead, a partner of the contractor who garnisheed a 
Sum due on the contract, sued for an accounting, 
and obtained judgment was not entitled to be sub- 
rogated to the mortgage security where, after the 
surety had been paid from the sum due on the con- 
tract, the balance left was insufficient to pay the 
partner’s judgment.7° Where a payee, to whom a 
note has been intrusted for a special purpose by the 
makers, wrongfully alters the note and pledges it 


-to secure a loan for his own purposes plaintiff, whose 


funds the payee takes without authority to repay 
the loan, will not be subrogated to the rights of the 
pledgee,*4 nor will he be subrogated to the rights 
of a holder in due course against the maker, on the 
theory of an implied agreement by the payee that 
upon use of its funds to pay his debt it should be 
subrogated to the rights of the holder in due course 
as against him.7? 


SUBROGATION 


[60 C.J.] 823 


Contract as controlling right to subrogation. The 
terms of a contract under which the funds or prop- 
erty of one person are used to pay the debts of an- 
other will control the right to subrogation and the 
extent thereof." 


[§ 123] K. Persons Making Improvements on 
Land of Another. Where a person has materially 
improved land under the belief, honestly entertained 
with reasonable grounds, that he is the owner of 
the land, and the aid of a court of equity is sought 
by the true owner to enforce his title, it will be 
granted only on condition that such innocent per- 
son shall be compensated to the extent of the ben- 
fit which he has conferred on the owner; and this 
right may be enforced by subrogation,7* and the 
same rule applies where a senior ereditor enforces 
a lien or charge against the land;7° and, generally, 
where the one making improvements on the land of 
another was not a mere stranger or intermeddler, 
but under a duty to do so.7& 


V. ESTABLISHMENT AND ENFORCEMENT OF RIGHT 


. [By Giupert G. Fintey] 


[§ 124] A. In General. A person by payment 


does not ipso facto become subrogated to the rights 
of the ecreditor;*7? he only acquires a right to a 
subrogation’* which must be actively asserted be- 


70. Fidelity & Deposit Co. of 


on sale of the land by the sureties 


fore subrogation can actually take place.7® It is a 
right of action only®® which must be established by 
a judicial proceeding*! in which two distinct sets 
of facts are involved; that is, those which show the 


[a] If asserted, that involves an 
affirmative act. 


4 
‘ 

; 
b 
y 
5 


Maryland v. Helwig, 213 P. 666, 113 
Kan. 174. 


fa] Waiver of homestead privi- 
lege by the -giving of the mortgage 
applied only in favor of the surety 
and not in favor of other creditors. 
Fidelity & Deposit Co. of Md. v. Hel- 
wig, 213 P. 666, 113 Kan. 174. 


71. Pensacola State Bank v. Thorn- 
berry, 226 F. 611, 141 C.C.A. 367. 


72. Pensacola State Bank v. Thorn- 
berry, supra. 


73. Hunter Mfg. & Commission Co. 
v. Mebane, 43 F.(2d) 539. 


[a] Wlustration.—Under a _ con- 
tract for the sale of stock to satisfy 
indebtedness of first party and then 
joint indebtedness of first and second 
parties to corporation, second party, 
on purchaser’s satisfying creditors 
who filed bankruptcy petition, were 
not subrogated to creditors’ rights 
against first party. Hunter Mfg. & 
Commission Co. v. Mebane, 43 F.(2d) 
539. 

74, Pratt: v. Thornton, 28 Me. 355, 
48 Am.D. 492. 


‘ 75. Troost v. Davis, 31 Ind. 34; 
Dawson v. Lee, 83 Ky. 49, 6 Ky.L. 413. 


[a] Illustrations.—(1) Where a 
mortgagee who has become the pur- 
chaser of the real estate subject to 
the lien of a judgment-and without 
actual notice of such. encumbrance 
expends money in valuable perma- 
nent improvements, where without 


‘such improvements the value of the 


roperty would not exceed the mort- 
Dees eanity will compel the judg- 
ment creditors to exercise their le- 
gal right, subject to the equitable 
right of the vendee, for whom the 
mortgage will be kept on foot, and to 
whom the value of the improvements 
will be allowed. Troost v. Davis, 31 
Ind. 34. (2) Where one purchases 
land of a defaulting sheriff with no 
knowledge of such default, and makes 
improvements thereon, he is entitled, 


of the sheriff, who had become sub- 
rogated to the lien of the common- 
wealth, to be first paid out of the 


‘proceeds to the extent that he had in- 


creased the vendible value of the 
land. Dawson vy. Lee, 83 Ky. 49, 6 
Ky.L. 413. (3) Where one as the 
owner in fee of land gives a bond 
for conveyance with warranty, and a 
holder of a paramount title subse- 
quently recovers judgment for the 
land, by which he is required to pay 
the vendor the value of improve- 
ments thereon, a bill in equity will 
lie by the vendee, he having paid a 
large part of ;the purchase price, to 
have the judgment, in so far as it 
required the payment to the vendor 
of the value of the improvements, de- 
elared to be for his benefit. Stewart 
v. Wilson, 5 Dana (Ky.) 50. 


7G. Talbott v. Lancaster, 9 S.W. 
694, 10 Ky.L. 475; Northern Cent. R. 
Co. v. United R. Co., 66 A. 444, 105 
Md. 345; Collins v. Collins, 6 Lans. 
(N.Y.) 368. 


77. %1l.—Junker v. Rush, 26 N.E. 
499, 186 Ill. 179, 11 L.R.A. 183. 


Nev.—Stephens v. McCormack, 263 
P. 774, 50 Nev. 383. 


Ohio.—Zuellig v. Hemerlie, 53 N.E. 
447, 60 OhioSt. 27, 71 Am.S.R. 707. 


Or.—Cooper v. Sagert, 223 P. 943, 
HAA Onrey ite 


Pa.—Rittenhouse v. 
Watts&S. 190. 


7g. Junker v. Rush, 26 N.E. 499, 
136 Ill. 179, 11 L.R.A. 183; Stephens 
v. McCormack, 263 P. 774, 50 Nev. 
383; Cooper v. Sagert, 223 P, 943, 111 
Or. 27. 

79. Junker v. Rush, 26 N.E. 499, 
136 Ill. 179, 11 L.R.A. 183; Stephens 
v. McCormack, 263 P. 774, 50 Nev. 
383; Hope v. Seaman, 119 N.Y.S. 713 
[mod on other grounds 122 N.Y.S. 
127, 1387 App.Div. 86 (aff 97 N.E. 1106, 
204 N.Y. 563)]; Cooper v. Sagert, 223 
P. 948, 111 Or. 27. 


Levering, 6 


Hope v. Seaman, 119 
N.Y.S. 713 [mod on other grounds 122 
N.Y.S. 127, 187 App.Div. 86 (aff 97 
N.E. 1106, 204 N.Y. 563)]. 


80. Miller v. Union Assur. Soc., 
Limited of London, England, 39 F. 
(2d) 25; Zuellig v. Hemerlie, 53 N.E. 
447, 60 OhioSt. 27, 71 Am.S.R. 707; 
Western Union Tel. Co. v. First State 
peat eyed Co., (Tex.Civ.App.) 241 


81. U.S.—Miller v. Union Assur. 
Soc., Limited, of London, England, 39 
F.(2d) 25. 


Mo.—Bauer v. Gray, 
164, 


Ohio.—Zuellig v. Hemerlie, 53 N.E. 
447, 60 OhioSt. 27, 71 Am.S.R. 707. 


Or.—Cooper v. Sagert, 223 P. 943, 
141, Or.) 27. ‘ 


Tex.—Western Union Tel. Co. vy. 
First State Bank & Trust Ce., (Civ. 
App.) 241 S.W. 789. 


“Subrogation does not take place 
by the mere operation of law; it can 
only be had as the result of a pro- 
ceeding in equity, upon a bill showing 
a right to the relief and bringing into 
court the necessary parties.” Bauer 
v. Gray, 18 Mo.App. 164, 170. 


“The surety must first proceed by 
action of some character to establish 
his right to subrogation, and having, 
by establishing such right, acquired 
the right of the creditor to the securi- 
ties, rights, and remedies which he 
possessed, then proceed to enforce 
such rights against the persons li- 
able thereon.” Blitz v. Metzger, 241 
P. 259, 263, 119 Kan. 760 [reh den 245 
P. 161, 120 Kan. 555]. ‘ 


{a] If a surety who has paid a 
debt in whole or in part wishes to 
subject the personal property of his 
principal by writ of fieri facias, he 
should proceed by motion under Code 
(1919) § 5777, and a surety judgment 
debtor, required to pay a judgment 
under fieri facias, could not proceed 


18 Mo.App. 
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right to be subrogated and those which show that 
the claim to which subrogation is had may be en- 
forced against the principal.82 However, where the 
right to subrogation is given by statute the subrogee 
is subrogated to all the rights of the creditor by 
vigor of the law and he is not dependent upon any 


judicial proceeding.®* 


[§ 125] B. Nature and Form of Remedy—l. Le- 


against his principal by having a 
writ of fieri facias issued in the name 
of the judgment creditor against his 
principal. Grizzle v. Fletcher, 105 S. 
HE, 457, 127 Va. 663. 


82. Zuellig v. Hemerlie, 53 N.E. 
447, 60 OhioSt. 27, 71 Am.S.R. 707; 
Cooper v. Sagert, 223 P. 943, 111 Or. 
27. 


@3. Offer v. Superior Court of City 
and County of San Francisco, 228 P. 
11,-194 Cal. 114; Hull v. Myers, 16 
S.E. 653, 90 Ga. 674; Dabney v. Brig- 
man Motors Co., 124 S.E. 370, 371, 32 
Ga.App. 652; Fender v. Fender, 117 
S.E. 676, 30 Ga.App. 319. 


“We who has a legal right of pres- 
ent substitution in place of a creditor 
is already substituted. He need not 
apply to any court for leave to oc- 
cupy the creditor’s place. He need 
not appeal to any court to ascertain 
and declare whether the facts of his 
ease entitle him to substitution, nor 
report to any court that he elects or 
has elected to be substituted.” Hull 
v. Myers, 16 S.E. 653, 656, 90 Ga. 674. 


“Since the adoption of the code it 
is in this state settled that, without 


the necessity of resorting to equity, 


‘he who has a legal right of present 
substitution in place of a creditor is 
already substituted; he need not ap- 
ply to any court for leave to. occupy 
the creditor’s place; he need not ap- 
peal to any court to ascertain and de- 
clare whether the facts of his case 
entitle him to substitution nor report 
to any court that he elects or has 
elected to be substituted.’’? Dabney 
vy. Brigman Motors Co., supra. 


[a] Surety.—Under Civ. Code 
(1910) §§ 3567, 3568, surety, on pay- 
ment of debt is subrogated to credi- 
tor’s rights without judicial proceed- 
ing. Fender v. Fender, 117 S.E. 676, 
30 Ga.App. 319. 


| 84 Miller v. Union Assur. Soc., 
Limited, of London, England, 39 F., 
(2d) 25; Hicks v. Hicks, 184 S.w. 
416, 122 Ark. 612; Fidelity & Deposit 
Co. of Maryland v. Shaid, 137 S.E. 
878, 10% W.Va. 432; Defiance Mach. 
Works v. Gill, 175 N.W. 940, 943, 170 
Wis. 477. 


“An action to enforce the right of 
subrogation is a well known equita- 
ble action.” Defiance Mach. Works 
yv. Gill, supra. 


[a] Subrogation of administrator. 
—The chancery court is the proper 
court to enforce the right of the 
widow and administratrix to subro- 
gation to claims against the estate 


paid by her. Hicks v. Hicks, 184 S.W. 
416, 122 Ark. 612. 
{b] Insurer’s action against in- 


sured.—An insurer’s action to recov- 
er against the insured the amount 
paid a mortgagee under a policy on 
the theory of subrogation by reason 
of violation of provisions of a policy 
relating to increase of hazard was 
properly lodged in equity even 
though foreclosure against real es- 
tate, a statutory and therefore a le- 
gal proceeding, was also sought. 
Miller v. Union Assur. Soc., Limited, 
of London, Hngland, 39 F.(2d) 25. 


SUBROGATION — 


[c] In Pennsylvania while the 
better practice is held to be to raise 
the question of subrogation by peti- 
tion and rule, the court will enter a 
decree after a hearing before an 
auditor to distribute the proceeds of 
a sheriff’s sale of the real estate of 
one of the cosureties, Buntings v. 
Riehl, 2 Pa.Co. 450. 

85. Offer v. Superior Court of City 
and County of San Francisco, 228 P. 
11, 194 Cal. 114; Baker v. American 
Surety ‘Co; ‘of AN: Ws, 159) NSW, 1044, 
181 Iowa 634. 

s6. Ala.—-Rea v. Keller, 112 So. 
211, 215 Ala. 672; American Bonding 
Co. of Baltimore v. Fourth Nat. Bank, 
91 So. 480, 206 Ala. 689; Smith v. Har- 
rison, 33 Ala. 706. 


Cal.—Allen v. Phelps, 4 Cal. 256. 
Del.—Miller v. Stout, 5 Del.Ch. 259. 


Le eave vy. Mintonye, 106 Ill. 
Mass.—Foote v. Cotting, 80 N.E. 
600, 195 Mass. 55, 15 L.R.A.N.S. 693. 

Miss.—Evans v. Robertson, 654 
Miss. 683. 


Mo.—Miller v. Woodward, 8 Mo. 


169; Lincoln County v. E, I. Du Pont 
De Nemours & Co., (App.) 32 S.W. 
(2d) 292; Peck vy. Fillingham’s Es- 


tate, 202 S.W. 465, 199 Mo.App. 277. 


R.I.—Moore v. Watson, 40 A. 345, 
20 BR.I. 495. 


' Vt.—Wilder v. Wilder, 53 A. 1072, 
75 Vt. 178; Davis v. Hulett, 4 A, 139, 
58 Vt. 90. 


Va.—Mcllyvane v. Big Stony Lum- 
ber Co., 54 S.H. 478, 105 Va. 613. 


W.Va.—Fidelity & Deposit Co. of 
Maryland vy. Shaid, 137 S.E. 878, 103 
W.Va. 432. 


[a] Thus one lending money to 
pay a mortgage on chattels to which 
a subordinate judgment lien has at- 
tached cannot, in a statutory claim 
suit, claim priority by subrogation to 


mortgagee’s rights. Rea vy. Keller, 
112 So. 211, 215 Ala. 672. 
[b] Right to subrogation can 


“only be established and enforced in 
a court of equity and by appropriate 
pleading and process as applicable to 
equity pleading and practice.” Rea 
v. Keller, 112 So. 211, 215 Ala. 672. 


[c] Surety’s right to stand in place 
of creditor for debt paid by surety 
can only be established in a court of 
equity. Lincoln County y. E. I. Du 
Pont De Nemours & Co., (Mo.App.) 
32 S.W.(2d) 292. 


[d] Statutory authority necessary 
for enforcement at law.—(1) Subro- 
gation “is not recognized or applied 
by courts of law except as provided 
by express statute.” Rea vy. Keller, 
112 °So.° 211, ° 226" Ala. 672,° 673; — -¢2) 
“Subrogation is a doctrine of equity 
jurisprudence, and is not usually 
applied in courts of common law, 
except in those states in which 
equitable remedies are administered 
through the forms of law. It is 
the substitution of one person for an- 
other, so that the same rights and du- 
ties which attach to the original per- 
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gal or Equitable. A right of subrogation is properly 
a matter of equitable cognizance** and originally 
was exclusively so,®® but, although in many jurisdic- 
tions its enforcement is confined to equitable tri- 
bunals,®* in other jurisdictions it is now recognized 
and enforced at law as well as‘in equity.*7 
jurisdictions a distinction is made between the es- 
tablishment of the right and its enforcement,®* it 


In some 


son will attach to the substituted one, 
and, owing to the strict rules of com- 
mon-law pleading, this cannot be 
done in actions at law, except, at any 
rate, where some statutory provision 


-ehables the court to permit the sub- 


stitution to be made.”” Moore v. Wat- 
son; 40 A. 345; 20 R.1.495:. (3) In the 
absence of statute subrogation can 
only be enforced in a court of equity. 
Fidelity & Deposit Co. of Maryland 
v. Shaid, 137 S.E. 878, 103 WiVa. 432. 


[e] No application to an action at 
law as in an action in ejectment. 
Meyer v. Mintonye, 106 Ill. 414. 


[f] Injunction.—A subsequent 
mortgagee, who has been made a 
party to a foreclosure of a prior 
mortgage, cannot maintain a sepa- 
rate action to enjoin a sale under the 
judgment and to be subrogated to 
the rights of plaintiff, on the ground 
of a tender of the amount due on the 
judgment, his remedy being by mo- 


tion gn the action foreclosing the 
mortgage. Ketchum vy. Crippen, 37 
Cal? 223. 
87. U.S.—Wilkinson y. Babbitt, 29 
F.Cas.No. 17,668, 4 Dill. 207. 
Iowa.—Black vy. Chicago Great 
Western R. Co., 174 N.W. 774, 187 


Iowa 904; Baker v. American Surety 
Co. of New York, 159 N.W. 1044, 181 
Iowa 634. 


Me.—Rollins vy. Taber, 25 Me. 144. 


N.H.—Edgerly vy. Emerson, 23 N.H. 
555, 55 Am.D. 207. 


N.Y.—Dunlop v. James, 67 N.E. 60, 
174 N.Y. 411; Boyd v. Finnegan, 3 
Daly 222, 39 How.Pr. 389; Metropoli- 
tan Casualty Ins. Co. of New York v. 
Badler, 229 N.Y.S. 81, 182 Misc. 132; 
De Brauwere vy. De Brauwere, 
126 N.Y.S. 221, 69 Mise. 472 [aff 129 
N.Y.S. 587, 144 App.Div. 521 (certified 
130 N.Y.S. 1109, 145 App.Div. 920), 
and aff 96 N.E. 722, 203 N.Y. 460, 38 
L.R.A.N.S. 508]. But see Farmers’ L. 
& T. Co. v. Carroll, 5 Barb. 613 (hold- 
ing that the doctrine of subrogation 
is a doctrine which prevails only in 
equity). 

Eng.—Coles v. Bulman, 6 C.B. 184, 
60 H.C.L. 184, 186 Reprint 1220. 


[a] In Georgia, the code made 
subrogation a legal as well as an 
equitable right. Hull v. Myers, 16 
S.E. 658, 90 Ga. 674. 


88. Krotine v, Link, 173 N.E. 443, 
36 OhioApp. 537. 


[a] There is a Gistinction be- 
tween the right to enforce an action 
for money only which grows out of 
the right of subrogation, and the 
right to enforce subrogation in a 
court of equity. In the first the party 
may sue for and recover in an action 
at law the amount he has paid. Kro- 


tine v. Link, 173 N.E. 448, 86 Ohio’ 


App. 537. 


[b]. Two theories possible.—In 
considering the right of subrogation 
two theories must be kept in view. 
The first theory is that it is a right 
which must be established by a pro- 
ceeding in equity, or, if there is a 
statute which recognizes the right in 
any particular class of claims and 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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being held that when the right of subrogation is in 
“question the remedy is in equity,’® but when the 
right itself is conceded or established, and there re- 
mains to be enforced only the right of realizing the 
value of the subject matter, such right may be with- 
in the cognizance of a court of law.®° 
of action to which the subrogee is subrogated is legal 
it is enforceable at law;°! if it is equitable he must 
In some states statutory and code 
provisions exist prescribing the mode of enforcing 
the right in particular cases and allow its enforce- 
ment at law,°* and relief may be had at law where 


‘sue in equity.°? 


‘the equity and law procedure are 


who is entitled to be subrogated to the rights of 
another and to enforce such an equity as he may 
have cannot do so by means of an action for breach 
‘of warranty against him in which a personal judg- 


‘ment is demanded.?® 


the right to which the party claim- 
ing subrogation is a legal right, such 
right may be enforced in a court of 
law. This theory regards the right 
as a matter of substantive law. The 
other theory makes the enjoyment of 
the right depend upon the remedy 
provided. Offer v. Superior Court of 
City and County of San Francisco, 
228 P. 11, 194 Cal. 114. 


89. Polhemus v. Prudential Realty 
Corp., 67 A. 303, 74 N.J.Law 570. 


§0. Polhemus v. Prudential Realty 
Corp., supra; Krotine v. Link, 173 N. 
E. 443, 36 OhioApp. 537. 


[a] Basis of right to recover.— 
He may base his right to recover up- 
on the doctrine “that when a man had 
paid the debt of another under such 
circumstances that he would be en- 
titled to be subrogated to the rights 
of the creditor, equity assigned the 
right of that person to him and he 
could sue in an action at law as the 
creditor might have sued.” Krotine 
wv. Link, 173 N.E. 4438, 445, 36 Ohio 
App. 537. 


[b] Surety subrogated by statute. 
—Surety, on payment of the debt, be- 
ing legally subrogated by the code to 
ereditor’s rights without any judicial 
proceeding, can sue, not only on an 
implied promise to indemnify him, 
but ‘on the original indebtedness, and 
in either case the action is for en- 
forcement of a legal right as contra- 
distinguished from an equitable right. 
Sherling v. Long, 50 S.E. 935, 122 Ga. 
‘797; Fender v. Fender, 117 S.E. 676, 
30 Ga.App. 319. 


[ec] Action to enforce contribu- 
tion.—An action brought by one of 
the sureties on a note who had paid 
the judgment obtained thereon, pray- 
ing that he might be subrogated to 
the rights of the judgment creditor, 
and enforce contribution against his 
cosureties, is an action for legal, and 
not equitable, relief. Neilson v. Fry, 
16 OhioSt. 552, 91 Am.D. 110. 


91. Offer v. Superior Court of City 
and County of San Francisco, 228 P. 
11, 18, 194 Cal. 114. 


“At first subrogation was purely an 
equitable remedy not to be claimed 
at law. But the courts of law 
gradually grew to. sustain actions 
founded on the doctrine of subroga- 
tion in cases where the claim itself 
was cognizable at law.’ Offer v. 
Superior Court of City and County of 
San Francisco, supra. 


92. Offer v. Superior Court of City 
and County of San Francisco, supra. 


93. See cases infra this note. 
[a] In Louisiana the right of a 
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If the right 


blended.®* One 


ing.°? 


third possessor, on relinquishing the 
mortgaged property, to be subrogat- 
ed to the rights of the mortgage cred- 
itor, against the mortgage debtor, can 
be exercised only in an action in war- 
ranty against the latter. Smith v. 
Lewis, 14 So. 221, 45 La.Ann. 1457. 


[b] In Maryland. a surety on a 
bond, who has paid it, cannot recover 
by suit in the name of the obligee 
against himself and his co6dbligor, 
but must proceed’ under Code art 5 § 
9, authorizing him to demand an as- 
signment of the bond, ‘and by virtue 
of such assignment, to maintain an 
action in his own name against the 
principal debtor.” Martindale vy. 
Brock, 41 Md. 571. 


[ec] In Montana subrogation, an 
equitable defense, may be pleaded to 
a legal cause of action. Potter v. 
Lohse, 77 P. 419, 31 Mont. 91. 


[d] In North Carolina, (1) under 
the code the right of a surety who 
has paid the debt of his principal to 
be substituted to all the rights, liens, 
and securities which the creditor held 
can only be asserted by a civil action, 
commenced by the service of a sum- 
mons (Calvert v. Peebles, 82 N.C. 
3834); (2) but the rule was formerly 
otherwise (Allen v. Wood, 38 N.C. 
386). 


fe] Im Pennsylvania, under the 
act of May 19, 1887 (Pamphl. L. p 
132) where a scire facias has been 
issued by a surety claiming subroga- 
tion on a judgment paid by him for 
the original debtor the surety has 
the right to have the question of sub- 
rogation tried out on the scire facias 
he has issued, instead of on a motion 
summarily to set aside the execution. 
Thompson v. Reash, 15 Pa.Super. 102; 
Hutcheson vy. Reash, 15 Pa.Super. 96. 


94. Toronto Bank v. Hunter, 17 N. 
Y.Super. 646, 20 How.Pr. 292; Moore 
vy. Watson, 40 A. 345, 20 R.I. 495. 


“Where there is a merger of law 
and equity, and a single forum is 
theoretically capable of taking cog- 
nizance of all rights, both legal and 
equitable, a so-called equitable right 
may be enforced in a court of law.” 
Offer v. Superior Court of City and 
County of San Francisco, 228 P. 11, 
14, 194 Cal. 114. 


[a] hus in an action against the 
accommodation accepter by a _ non- 
resident holder of the bill, the draw- 
ers having become insolvent, defend- 
ant may, under the code, which au- 
thorizes the court to give equitable, 
as well as legal, relief in the same 
action, file an answer, in the nature 
of a cross bill in equity, demanding 
subrogation on payment of an amount 
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[§ 126] 2. Probate Jurisdiction. In some juris- 
dictions, where the estate of a deceased is involved, 
relief by way of subrogation may be granted in a 
probate court;°° in other jurisdictions it may not;%? 
and in still other jurisdictions, without deciding as | 
to the propriety of relief in probate, it has been 
held unnecessary for one claiming subrogation under 
a mortgage against the land of a deceased to present 
his claim in a probate court, but he may bring his 
action in equity by virtue of his equitable claim and 
lien, without invoking the aid of the administrator 
or the probate court.®§ 


{§ 127] 3. Independent or Subordinate or Ancil- 
lary Proceedings. 
diction of the subject matter and parties may grant 
relief by way of subrogation without compelling the 
party entitled to it to resort to a separate proceed- 
So it has been held that one entitled to sub- 


A court of equity having juris- 


due plaintiffs. Toronto Bank vy. 
po 17_N.Y.Super. 646, 20 How. 
Pr. 292. 


[b] Surety may apply to court by 
motion to compel the assignment of 
a judgment against him and his prin- 
cipal on his offer to pay the judg- 
ment. Tyler v. Hildreth, 28 N.Y.S. 
1042, 77 Hun 580. : 


95. Tilgman Lumber Co. v. Mathe- 
son, 70 S.H. 1033, 88 S.C. 432. 


96. McNeill v. McNeill, 36 Ala. 
109, 76 Am.D. 320 (holding that ad- 
ministrator can be subrogated in pro- 
bate court to claim of creditors he 
has paid). 


97. Peck v. Fillingham’s Estate, 
202 S.W. 465, 199 Mo.App. 277; Wild- 
er v. Wilder, 53 A. 1072, %> Vt. 178. 


[a] Thus (1) probate court has no 
jurisdiction over a claim against tes- 
tatrix’s estate arising from the fact 
that the mortgagee’s foreclosed deeds 
of trust given by testatrix on realty 
specifically devised to claimants, thus 
forcing claimants to pay the encum- 
brances, they claiming to be subro- 
gated to the rights of the holders of 
the encumbrances to have the claim 
allowed against the estate. Peck v. 
Fillingham’s Estate, 202 S.W. 465, 
199 Mo.App. 277. (2) An action by ex- 
ecutrix to enforce subrogation rights 
acquired by the testator is properly 
brought in equity rather than in pro- 
bate. Wilder v. Wilder, 53 A. 1072, 
15 Vt. 178. 


[b] Subrogation of sureties of ad- 
ministrator.—-Where an administra- 
tor, having failed to collect and pay 
over the purchase money of land sold 
by him to pay a debt which had been 
allowed against the estate of his de- 
eedent, was sued by the creditor on 
his bond, and his sureties were com- 
pelled to pay the debt, the proper 
mode to enforce their right of sub- 
rogation was to procure an order of 
the probate court for the sale of the 
real estate of the deceased to satisfy . 
the creditor’s allowance, but they 
were not entitled to have the probate 
court allow as a claim against the es- 
tate of the deceased a judgment which 
they had obtained against the ad- 
ministrator for the amount of the 
debt paid by them, together with costs 
and expenses. Wernecke v. Kenyon, 
66 Mo. 275. 


98. Fullerton v. Bailey, 53 P. 1020, 
17 Utah 85. 

99. Murray v. O’Brien, 105 P. 840, 
56 Wash. 361, 28 L.R.A.N.S. 998. 

[a] For example, it is unneces- 
sary for the owner of a half interest 
in mortgaged property acquired after 
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rogation may adopt the proceeding of the creditor 
to whose right he is subrogated,’ and one who has 
paid a judgment as surety before the question of 
his suretyship has been determined may have that 
relation established by applying to the court that 
rendered the original judgment, and become thus 
subrogated to the rights of the judgment creditor.” 
However, the right of a surety to subrogation need 
not be determined in the suit between the creditor 
and the principal. Where the surety on an appeal 
bond has paid a decree, a proceeding by him in aid 
of an execution levied in another county cannot be 
regarded as a supplemental bill so as to relieve it 
from the necessity of being filed in the county where 
the land affected lies and where the defendants re- 
side. An insurer of an owner against loss on ac- 
count of injuries sustained by reason of ownership 
of the premises, whose offer to pay judgments against 
owner and lessee for injuries sustained from falling 
window glass on assignment of the judgments was 
refused by the injured persons, is entitled to a tem- 
porary injunction restraining the injured persons 
from issuing execution against him pending his ac- 
tion to have his rights against the lessee determined.® 


[§ 128] 4. Assertion by Way of Defense. In a 
jurisdiction in which a right to subrogation may be 
asserted in an action at law® it may be urged by a 
plea in an action at law’ or by a cross petition there- 


suit to foreclose, to prosecute an in- 
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in.8 A right to subrogation may be raised by an 
answer in foreclosure proceedings,® but it has been 
held that a eross bill rather than an answer is the 
proper pleading by which a defendant should seek 
relief by subrogation against an intervening statu- 
tory lien which plaintiff is seeking to enforce.° A 
codefendant may present his claim for exoneration 
by the other defendants in a cross bill.*+ 


[§ 129] C. Time for Bringing Action. Where the 
creditor refuses to recognize a right to subrogation 
and the rights of innocent third persons may inter- 
vene, the person claiming subrogation may proceed 
at once to have his rights established,*? and a surety 
seeking subrogation to the rights of the creditors of 
his principal may, where he cannot otherwise be 
advised as to the extent of his liability or the exist- 
ence of the right of recovery, only part of those 
claiming that he is liable as a surety, may bring 
them into court and submit to judgment upon their 
claims as proved.1? So a claim for subrogation may 
be adjudicated under a bill seeking other relief al- 
though the right to subrogation will be brought into 
existence only by virtue of the principal decree.** 
However, the right of sureties upon the bond of a 
deceased administrator to subrogation to his rights 
against distributees may be worked out only on a 
final decree of distribution.t® 


Inchoate dower. Where the wife redeems from a 


dependent suit to compel plaintiff to 
accept its tender of the amount due 
without dismissing the foreclosure 
suit and satisfying the mortgage lien, 
as the money might be paid into court 
without the formal declarations of a 
tender, and the court would be war- 
ranted in making such orders as 
might be necessary to protect such 
half owner. Murray vy. O’Brien, 105 
aage 56 Wash. 3861, 28 L.R.A.N.S. 
998. 


[b] In proceedings to foreclose 
mortgage the guarantor of the mort- 
gage note is entitled, even before pay- 
ment of the note, to have provision 
made for his subrogation to the rights 
of the mortgagors. Manning v. Fer- 
guson, 72 N.W. 762, 103 Iowa 561. 


"1. Brown v. Thompson, 128 S.E. 
309, 99 W.Va. 56, 


[a] Attachment.—Where the par- 
ty is entitled te subrogation to the 
rights of an attaching creditor, it is 
not material whether he presents his 
claim by a petition in the attachment 
suit started by the creditor or wheth- 
er he presents it by means of an origi- 
nal bill of which he would make the 
attachment proceeding a part. Brown 
ye Thompson, 128 S.E. 309, 99 W.Va. 


[b] Under Nebraska Code Civ. 
. Proc. § 511, if an issue has been pre- 
sented and a finding made that one 
of defendants in a suit is the prin- 
cipal and the other a surety, the rela- 
tion need not be relitigated in an ac- 
tion for subrogation. Nelson v. Web- 
ster, 100 N.W. 411, 72 Neb. 3882, 117 
Am.S.R. 799, 68 L.R.A. 513. 


2. Todd v. Oglebay, 64 N.E. 32, 158 
Ind. 595; Packer v. Vandevender, 13 
Pa.Co. 31, 


[a] Rule to show cause.—One of 
the defendants, a surety on the origi- 
nal debt, may pay the judgment and 
establish his right to subrogation 


against his principal or a cosurety by ¥ Pistorino, 139 N.E. 848, 245 Mass. 


a rule to show cause. Packer v. Van- 


devender, 13 Pa.Co. 31. 
3. Grant v. Ludlow, 8 OhioSt, 1. 


4 McDonald v. Asay, 27 N.E. 929, 
139 Ill. 123 [aff 37 Ill.App. 469]. 


5. Commercial Casualty Ins. Co. 
v. Capital City Surety Co., 231 N.Y.S. 
169, 224 App.Div. 500. 


6 See supra § 125. 


7. Citizens’ Trust Co. of Utica v. 
R. Prescott & Son, 223 N.Y.S. 184, 221 
App.Div. 420. 


& See cases infra this note. 


[a] In an action on a sheriff’s of- 
ficial bond for wrongful levy on plain- 
tiff’s property, the sheriff's sureties 
may, by cross complaint in the origi- 
nal action, plead to be subrogated to 
the sheriff’s right against the sureties 
on the indemnifying bond given by 
the attaching creditors for the pro- 
tection of the sheriff. Dine v. Don- 
nelly, 121 S.W. 685, 134 Ky. 776. 


[b] Cross petition for subrogation 
not amendment.—Where a vendor 
Sues the maker and indorsers of the 
purchase-money note, and in the same 
action seeks enforcement of the ven- 
dor’s lien, the cross petition of de- 
fendant indorsers, filed on their pay- 
ing the note, after judgment for plain- 
tiff, and thus becoming subrogated to 
tthe vendor’s lien, seeking enforcement 
of the lien, is not an amendment, 
which can be filed only by permission 
of the court, but a supplemental 
pleading in the nature of an inter- 
pleader which can be filed in vacation. 
Matney v. Williams, 89 S.W. 678, 28 
Ky.L, 494. 


9. Sternback v. Friedman, 54 N.Y. 
S. 608, 34 App.Div. 534 [mod 50 N.Y. 
S. 1025, 23 Mise. 173]. 


10. Shields v. Pepper, 118 So. 549, 
218 Ala. 379, 


11. Finnell v. Finnell, 114 P. 820, 
159 Cal. 5385; Evans, Coleman & Evans 


[a] Thus (1) in a suit by a judg- 
ment creditor of a broker to estab- 
lish the broker’s right to be indemni- 
fied by its customers and to be sub- 
rogated to such right, a cross bill 
by the broker to establish its right 
of exoneration, compel payment by 
its customers, and recover its counsel 
fees, is properly brought. Evans, 
Coleman & Evans v. Pistorino, 139 
N.E. 848, 245 Mass. 94. (2) In an ac- 
tion by a vendor against his vendee 
on a purchase-money note and against 
the latter’s vendee to foreclose a ven- 
dor’s lien, the second vendee could 
file a cross complaint to have itself 
subrogated as a judgment creditor of 
the original vendee in the event of 
the land’s being sold to satisfy the 
judgment against him. Finnell v. 
Finnell, 114 °P. 820, 159 Cal. 535. 


12. Markarian v. Morazines, 144 A, 
265, 883 N.H. 479. 


[a] Illustration.—Where a mort- 
gagor pays part of the mortgage in- 
debtedness after conveyance of a part 
of the property to a grantee who has 
assumed the debt he can, where the 
mortgagee refuses to recognize his 
right to subrogation, bring a Dill 
quia timet to have his right estab- 
lished at once and to give notice of 
that right by a record of the decree 
since, without such an order, a bona 
fide purchaser would be protected 
against his claim or, if the mortgagee 
holds the note until the balance is 
paid, it will discharge the mortgage, 
Markarian v. Morazines, 144 A. 265, 
83 N.H. 479. 


13. 'U. S. Fidelity & Guaranty Co. 
v. California-Arizona Const. Co., 1&6 
P. 502, 21 Ariz. 172. i 


14. Brogan y. Ferguson, (Fla. 
So, 317. x ee 


15. In re Hlizalde’s Estate, 188 P. 
560, 182 Cal. 427; Elizalde v. Mur- 
phy, 87 P. 245, 4 Cal.App. 114, ; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


mortgage real estate in which she has an inchoate 
right of dower, she may be entitled to the note which 
is the primary obligation of her husband and to the 
mortgage, and may have a right of present enforce- 
ment in equity if necessary to protect the rights of 
the parties.1® 


[§ 130] D. Conditions Precedent.17 Demand on 
the person whose liability is sought to be fixed. by 
subrogation is not necessary before suit.18 As a gen- 
eral rule the surety is not bound to exhaust his rem- 
edies against the principal before seeking the bene- 
fits of subrogation.1® He may, without first pro- 


-. ceeding at law, file his bill in equity for subroga- 


tion,?° upon notice to the principal.?1 


Tender. In the application of the rule that, un- 
der some circumstances, payment need not be made 
by the ‘subrogee before he may enforce his right to 
subrogation,” it has been held that where the amount 
due is uncertain plaintiff may come into a court of 
equity and ask that it be ascertained and that upon 
payment of the amount found he be subrogated with- 
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out making a tender prior to the commencement of 
the action.2* So, where the rights of the parties 
may be fully protected without the necessity of the 
money’s being brought into court, it may be suffi- 
cient for plaintiff to aver his readiness and ability 
to pay and tender payment of the amount due in 
his bill.?# 


[§ 131] EB. Limitations and Laches—1. Limita- 
tions—a. In General. The right of subrogation, like 
other rights of action, is barred by failure to take 
steps to enforce it within the time prescribed by the 
statute of limitations.2> However, the statute of 
limitations will not affect the right of a purchaser at 
a judicial sale, declared to be void at the instance 
of the heir of the former owner, to be subrogated 
to the rights of those creditors whose debts were 
paid by the purchase money.” e 


[§ 132] b. Period Applicable. In some jurisdic- 
tions the right to subrogation, is regarded as barred 
by the period of limitation applicable to actions up- 
on implied undertakings?? and after such period has 


16. Fitcher v. 
471, 216 Mass. 174. 


17. Necessity for payment of debt 
or encumbrance see supra § 28. 


18. Clark v. Marlow, 48 N.E. 359, 
149 Ind. 41; Opp v. Ward, 24 N.E. 
974, 125 Ind. 241, 21 Am.S.R. 220; 
Rodenbarger v. Bramblett, 78 Ind. 
213. 


19. Hall v. Windsor Sav. Bank, 
121 A. 582, 124 A. 593, 97 Vt. 125. 


{a]’ In exceptional cases, where 
tthe equities of the case demand it, the 
surety may be compelled to exhaust 
hig remedy against the principal be- 
fore he is allowed to claim subroga- 
tion. Hall v. Windsor Sav. Bank, 121 
A, 582, 124 A. 593, 97 Vt. 125. 


20. Bittick v. Wilkins, 7 Heisk. 
(Tenn.) 307; Tinsley v. Oliver, 5 
Munf. (19 Va.) 419. 


[a] Subsequent indorser of a 
negotiable note paying a judgment on 
it against the maker, a prior indorser, 
and himself, which judgment is a lien 
on land of the prior indorser, may sue 
in equity to enforce substitution to 
tthe lien of the judgment against the 
land of the prior indorser, without 
first getting a judgment at law 
against the prior indorser for the 
money paid by him. Schilb v. Moon, 
40 S.E. 329, 50 W.Va. 47. 


[b] Sureties of receiver, subrogat- 
ed to the rights of the beneficiaries to 
follow the trust funds into the hands 
of one who has, with notice, accepted 
them from the receiver in payment 
of an individual debt, may maintain a 
bill against him therefor without first 
obtaining a judgment against the re- 
ceiver. Clark v. Harrisonville First. 
Nat. Bank, 57 Mo.App. 277. 


{[c] In Wisconsin, under Rev. St. 
§ 3020, a surety, in order to preserve 
the lien of a judgment to enforce con- 
tribution, is required to file an _affi- 
davit showing the payment and his 
elaim to use the execution. Mason v. 
Pierron, 34 N.W. 921, 69 Wis. 585. 


21. Veach v. Wickersham, 11 Bush 
(Ky.) 261; Irick v. Black, 17 N.J.Ha. 
189; Bittick v. Wilkins, 7 Heisk. 
(Tenn.) 307. 


[a] Where by motion for judg- 
ment in action to foreclose senior 
mortgage in which’the junior mort- 
gagee is a party, the holder of the 
junior mortgage seeks to be subro- 


Griffiths, 103 N.E.- 


gated to the rights of the senior 

mortgage on payment thereof, plain- 

tiff cannot object on such motion that 

defendants other than the moving 

party have not had nctice. Twombly 

The oe 82 N.Y. 155 [aff 21 Hun 
ie! 1G 


22. See supra § 28., 


@3. Koehler v. Farmers’, ete., Nat. 
Bank, 5 N.Y.S, 745. 


[a] MDlustrations.—(1) Where the 
accommodation maker of a note paid 
it to a bank to which it had been 


‘transferred by the payee, and the 


bank held certain securities deposited 
with it by the payee to protect it 
against any loss by reason of any 
dealings with the payer, in an ac- 
tion by plaintiff to have the amount 
which the payee owed the bank as- 
certained, and to be subrogated to 
the rights of the bank to the securi- 
ties, a tender of the amount due the 
bank was not necessary to the bring- 
ing of the action. Koehler v. Farm- 
ers’, etc., Nat. Bank, 5 N.Y.S. 745. 
(2) An action by a judgment debtor 
against a judgment creditor to estab- 
lish and enforce right to subrogation 
to judgment creditor’s rights in col- 
lateral security held by it should not 
be dismissed because tender of the 
amount of the judgment was not made 
before commencement of the action, 
as, the costs being in the discretion 
of the court, provision can be made in 
the decree protecting the parties. 
Gerseta Corporation v. Gramatan Nat. 
Bank of Bronxville, 198 N.Y.S. 385, 
205 App.Div. 868. 


24. Hopkins Mfg. Co. v. Ketterer, 
85 A. 421, 237 Pa. 285, Ann.Cas.1914B 
558. 


25. Ind.—Kreider vy. Isenbice, 23 N. 
E. 786, 123 Ind. 10. 


Kan.—Blitz v. Metzger, 245 P. 161, 
120 Kan. 555 [den reh 241 P. 259, 119 
Kan. 760]. Z 

Mo.—Bauer v. Gray, 18 Mo.App. 164. 

N.Y.—Ball v. Miller, 17 How.Pr. 
300. 

N.C.—Bledsoe v. Nixon, 68 N.C, 521. 

Pa.—Stout v. Stout, 44 Pa. 457. 

Tenn.—Mitchell v. Mitchell, 8 
Humphr. 359. 


[a] hus, where the personal rep- 
resentatives of a surety on a sealed 
note, who paid tthe same without tak- 


ing an assignment thereof, twenty 
years later begin an action against 
the principal in their own names, 
they cannot after an unexplained de- 
lay of four years from beginning 
suit, amend by substituting the per- 
sonal representative of the payee as 
plaintiff for their use, such amend- 
ment being a subrogation to the rights 
of the paid creditor, and not allow- 
able where those rights are barred by 
limitation, Stout v. Stout, 44 Pa. 457. 


26. Caldwell v. Palmer, 6 Lea 
(Tenn.) 652. 


[a] Reason for rule.—The statute 
of limitations has no application to 
a bill in chancery in which complain- 
ant is resisting the defendant’s de- 
mand by some equity inherent in the 
right or covenant on which the de- 
mand is rested. Caldwell vy. Palmer, 
6 Lea (Benn.) 652. 


27. U.S.—Farmers’ Loan & Trust 


‘Co. of N.Y. v. Wilcox County, Ga., 


298 EB. 772; 
41 F. 376. 


lil.—Junker v, Rush, 26 N.E. 499, 
136 Ill. 179, 11 L.R.A. 183. 


Ind.—Kreider y, Isenbice, 23 N.E. 
786, 128 Ind. 10. 


re hekcae ames oat v. Belden, 49 Iowa 


Pickering v, Leiberman, 


Kan.—Blitz v. Metzger, 241 P. 259, 
119 Kan. 760 [reh den 245 P. 161, 120 
Kan. 555]; Guild v. McDaniels, 23 P. 
607, 43 Kan. 548. : 


Mo.—Burrus v. Cook, 114 S.W. 1065, 
215 Mo, 496 [rev 93 S.W. 888, 117 Mo. 
App. 385 and overr Ferd Heim Brew- 
ing Co. v. Jordan, 85 S.W. 927, 110 
Mo.App. 286]. 


Tex.—Darrow v. Summerhil}, 53 
S.W. 680, 93 Tex. 92, 77 Am.S.R. 833. 


{a] hus, where a judgment is 
against two obligors on a note which 
fails to show any suretyship, and the 
judgment is paid by one of them with- 
out raising any issue as to which was 
surety, an action by the surety to 
collect from the other judgment de- 
fendants is on the principal’s implied 
promise of indemnity, and is governed 
by Rev. St. (1881) § 292, which pro- 
vides that all actions on accounts and 
contracts not in writing shall be 
brought .within six years after the 
cause of action accrued. Kreider v. 
Isenbice, 23 N.H. 786, 123 Ind. 16. 
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subrogated to and the period of limitation as to the 
rights of a subrogee is that which is applicable to 
the security to which he became subrogated in the 
hands of the original ereditor,?° and that it is not 
material that the subrogee’s right of action at law 
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elapsed thé right cannot be asserted,?® even though 
the right to which it is sought to be subrogated has 
not yet been barred.?® In other jurisdictions the 
right is not regarded as barred until the bar of the 
obligation which claimant asserts the right to be 


28. Ark.—Cooper v. Rush, 212 S. 
W. 94, 1388 Ark, 602. 


Ill. Junker v. Rush, 26 N.E. 499, 
136 Ill. 179, 11 L.R.A. 183; Simpson v. 
McPhail, 17 Ill-App. 499. 


Ind.—Arbogast v. Hays, 98 Ind. 26. 


Kan.—Blitz v. Metzger, 241 P. 259, 
263, 119 Kan. 760 [reh den 245 P. 161, 
120 Kan. 555]. 


Ky.—Mudd v. Mullican, 
385, 11 Ky.L. 417, 


N.C.—Bledsoe v. Nixon, 68 N.C. 521. 


Pa.Rittenhouse v. Levering, 6 
Watts&S. 190; Commonwealth Bank 
v. Potius, 10 Watts 148; Fink v. Ma- 
haffy, 8 Watts 384; Hutcheson v. 
Reash, 15 Pa.Super. 96; Buchanan’s 


12 S.W. 


Estate, 2 Chest.Co. 74; Com. v. 
Marshall, 2 Woodw. 117. 
Tex.—Faires v. Cockrill, 31 S.W. 


190, 689, 88 Tex. 428, 28 L.R.A. 528. 
See also Sublett v. McKinney, 19 Tex. 
438 (holding that an accommodation 
acceptor who has paid the bill is 
subrogated to the very bill itself so 
that the period of limitations appli- 
cable to actions upon contracts in 
writing applies which in this case was 
four years from the time the note was 
paid). But see Murphy v. Gage, (Tex. 
Civ.App.) 21 S.W. 396 (holding that 
where one of four joint and several 
obligors pays the note, he is subrogat- 
ed to the rights of the payee, and his 
cause of action for contribution is 
founded on the written instrument, 
and therefore the two-year statute 
of limitations does not apply to his 
claim), 


[a] Period applicable to surety.— 
(1) The statute of limitations which 
applies to an action by the surety for 
reimbursement applies also to) an ac- 
tion by. the surety for subrogation. 
Blitz v. Metzger, 241 P. 259, 119 Kan. 
760 [reh den 245 P. 161, 120 Kan. 
555]. (2) If the surety’s right of re- 
imbursement is barred by limitations 
he cannot afterward be subrogated to 
the rights of the creditor. Junker v. 
Rush, 26 N.H. 499, 186 Ill. 179, 1 L.R. 
A. 183; Rittenhouse v. Levering, 6 
Watts&S. (Pa.) 190. (3) Surety must 
assert his right to subrogation before 
his legal remedy against the princi- 
pal is barred by limitation. Arbogast 
v. Hays, 98 Ind. 26, 30; Stephens v. 
McCormack, 263 P. 774, 50 Nev. 383. 
(4) An application by a cosurety ona 
bond, as codefendant, who paid the 
same, to be subrogated to the rights 
of plaintiff as against the principal 
debtor and defendant, must be made 
before his legal right of action for the 
recovery of the money is lost. Com. 
v. Marshall, 2 Woodw. (Pa.) 117. 
(5) Where a surety upon paying the 
debt takes no assignment of the in- 
strument on which he and the prin- 
cipal is bound and he brings an ac- 
tion against the principal after the 
right of action for reimbursement is 
barred, the action will be regarded as 
being on the unwritten obligation and 
barred rather than on the instrument 
and still subsisting. Mudd v. Mulli- 
CAN, ia S.We ooose hd soy... 4170. (C6) 
Where surety on a note pays a judg- 
ment on the note against him and his 
principal, the law does not itself make 
assignment to the surety of the judg- 
ment, because the surety, on paying 
the judgment, might have procured 


the judgment creditor to assign it to 
him and where such assignment is 
not procured the period of limitations 
applicable to implied contracts not in 
writing governs. Cooper v. Rush, 212 
S.w. 94, 188 Ark. 602. (7) One of 
two cosureties who pays a debt due on 
a written contract is barred from su- 
ing his cosurety at the expiration of 
the period of limitation fixed for 
suits on contracts not in writing, for 
the action for contribution is‘ upon 
the implied promise and not upon the 
written contract. Faires v. Cockrill, 
31 S.W. 190, 639, 88 Tex. 428, 28 L.R.A. 
528. (8) Where a judgment is ren- 
dered against an executor on a debt 
due by the testator, and, after appeal, 
the affirmed judgment is paid by the 
executor’s surety on the supersedeas 
bond who takes an assignment of it 


| to himself, the surety cannot, after 


the lapse of six years from the time of 
payment, reach the lands devised by 
the testator, the devisees not being 
parties to the judgment, nor to the 
supersedeas bond, Vanderveer v. 
Ware, 65 Ala. 606. (9) “Some of the 
authorities make the time within 
which the surety may sue for subro- 


which the creditor could move to en- 
force the securities, rights, and reme- 
dies’ he .possesses, and which the 
surety seeks to reach by subrogation, 


but obviously this is a distinct ques- |. 


tion. The surety must first proceed 
by action of some character to estab- 
lish his right to subrogation, and 
having, by establishing such right, ac- 
quired the right of the creditor to the 
securities, rights, and remedies which 
he possessed, then proceed to enforce 
such rights against the persons li- 
able thereen.” Blitz v. Metzger, 241 
P.°259, 119 Kan. 760 [reh den 245 P. 
161, 1202Kan’ 555). 


[b] ‘Joint debtor.—If a joint 
debtor’s remedy to compel contribu- 
tion at law has been barred by the 
statute of limitations he can have no 
remedy by way of subrogation in 
equity for, although equity may give 
him a better remedy than the law 
furnishes, it will not increase his 
legal rights. Buchanan’s Estate, 2 
Chest.Co. (Pa.) 74. 


[ec] Subrogee paying taxesi—(1) 
Where a person has been forced to 
pay taxes on land for which another 
person was liable, and has delayed for 
over six years in instituting a suit 
against the person in default, so that 
his right to recover upon an implied 
promise in an action of law in his 
own name| was barred, he cannot 
thereafter maintain a suit to his own 
use in the name of the tax collector 
against whose claim the statute has 
not become a bar. Ault v. Adamson, 
66 Pa.Super. 374, (2) In such a case 
it is immaterial that plaintiff was not 
ina position to ask for substitution 
until the tax collector’s warrant had 
expired. Ault v. Adamson, supra. 


[d] Fraud as effecting commence- 
ment of period.—Where money is 
fraudulently obtained and used at the 
instance of the mortgagors to pay off 
prior valid liens, such liens will be 


considered to be alive so long as equi- | 


ty and the rights of the parties re- 
quire; and the holder of the defective 
mortgage, who had no notice of the 
fraud or defect until the answers of 
the mortgagors were filed in a fore- 


closure action, is not barred by the 
statute of limitations from asking 
subrogation to the prior liens, al- 
though more than five years have 
elapsed since they were paid: off and 
discharged for, until the invalidity 
of the mortgage was brought to light 
in the answer, the statute of limita- 
tions did not begin to run. Zinkeison 


v. Lewis, 66 P. 644, 63 Kan. 590. 


[e] Effect of statute giving right 
of subrogation.—A statute which 
makes subrogation a legal as well as 
an equitable right substitutes the 
Subrogee to the creditor’s rights with- 
out any judicial proceeding and en- 
ables him to sue on such rights at 
any time before the creditor would 
have been barred had he not been 
paid. Hull v. Myers, 16 S.E. 653, 90 
Ga. 674. : . 


Time from whish limitation period 
in action by surety for reimbursement 
Are see Limitations of Actions § 


29. Simpson y. McPhail, 17 Ill.App. 
499; Rittenhouse v. Levering, 6 
Watts&S. (Pa.) 190; Commonwealth’ 


gation depend upon the time within ees ¥, Pobhiswie aNatts Cia ae 


30. Ala.—Hughes v. Howell, 44 So. 
410, 152 Ala, 295; Watts v. Eufaula 
Nat. Bank, 76 Alia, 474. 


_Del.—Dodd vy. Wilson, 4 Del.Ch. 399. 
Ind.T.—Sparks vy. Childers, 47 S; 


!'W. 316, 2 Indian T. 187. 


Md.—Carroll 
851, 151 Md. 59. 


Minn.—Conner v. How, 29 N.W.-314, 
35 Minn. 518. 


Miss.—Partee v, Mathews, 53 Miss, 


. 


vy. Bowling, 133 A. 


Mont.—Northwestern Nat. Bank vy. 
Great Falls Opera-House Co., 57 P. 
440, 23 Mont. 1. . 


N.J.—Kinkead v. Ryan, 58 A. 1053, 
64 N.J.Eq. 454 [mod on _ other 
grounds 55 A. 730, 65 N.J.Eq. 726]. 


Okl.—McClure y. Johnson, 65 P, 
103, 10 Okl. 668. 


S.C.—Smith y. Swain, 
6 Ba 


Va.—Adams v..Pugh’s Adm’r, 83 S. 
E. 370,.116 Va. 797. 


Wash.—Catheart v. 
171, 28: Wash. 31. 


W.Va.—Smith v. Davis, 76 S.E. 670; 
71 W.Va. 316, 43 L.R.A.N.S. 614; 
Gooch v. Gooch, 73 S.E. 56, 70 W.Va. 
38, 37 L.R.A.N.S. 930. 


[a] Discussion of rule.—‘Some 
cases hold that the right to subroga- 
tion is based on an implied promise, 
and is barred at the expiration of the 
period allowed for action of as- 
Sumpsit; This seems to be upon the 
theory that the right to subrogation 
is merely incident to the right to re- 
imbursement, and so should perish 
with the direct action for reimburse- 
ment. This view seems confusing, for 
in many cases of subrogation there 
can be no simple action for reimburse= 
ment at all. It seems better, there- 
fore, to recognize two distinct rights 
in the subrogee, one to sue for simple 
reimbursement, and the other to en- 
force the creditor’s right, so far as 
necessary, and, in choosing the lat- 
ter, to use the period of limitation 


28 S.C.Eq. 


68 P. 


Bryant, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 132-133] 


against the person primarily liable shall have been 
In still other jurisdictions it is held that 
the period of limitations applicable to an action 
merely for subrogation is neither that applicable to 
contracts express or implied nor that which would 
have been applied to the right had the original cred- 
itor sought to enforce it, but that it is the general 
provision applicable to actions for relief not other- 
Under the rule first stated, 
however, a surety on a note who pays the same and 
takes an assignment. thereof may sue the principal 
thereon if it is not barred although his right of ac- 
tion on the implied promise for reimbursement is 


barred.?1 


wise provided for.?2 


applicable thereto. 6 Pomeroy’s Eq. 
Jur. § 924.” Smith v. Davis, 76 S.E. 
oun 672, 71 W.Va. 316, 43 L.R.A.N.S. 


[b] Surety.—(1) Surety is not 
barred from suing on a subrogated 
right until the statute of limitations 
would have barred creditor on such 
right. Watts v. Eufaula Nat. Bank, 
76 Ala. 474; Smith v. Swain, 28 S.C. 
Eq. 112. (2) A surety who has paid 
a promissory note may sue on the 
note if it is not barred even though 
his right to have sued on an implied 
promise to reimburse would have been 
barred by the statute of limitations. 
McClure vy. Johnson, 65 P. 103, 10 Okl. 
668. (3) Although the surety’s right 
to sue on the implied promise of reim- 
bursement may be barred he igs not 
barred from enforcing against the 
principal a judgment of the creditor 
if the creditor’s right to enforce the 
same has not been barred. Dodd v. 
Wilson, 4 Del.Ch. 399. (4) A surety 
subrogated to a judgment cannot 
maintain an action against his prin- 
cipal after the expiration of the time 
limited for bringing an action there- 
on by the. creditor. Catheart v. 
Bryant, 68 P. 171, 28 Wash. 31. (5) 
Under Code Civ. Proce. § 1242, provid- 
ing that a surety paying a judgment 
shall be entitled to its benefit to en- 
force contribution, his right is not 
barred so long as the judgment is 
alive. Northwestern Nat. Bank v. 
Great Falls Opera-House Co., 57 P. 
440, 23 Mont. 1. (6) Where the stat- 
utory limitation for suits on con- 
tracts express or implied but not in 
writing is three years, and the limi- 
tation for actions on written con- 
tracts is five years, a surety. on a 
promissory note who pays the same is 
entitled to be subrogated to and sue 
thereon in equity within five years 
even though his right to sue on the 
implied promise of reimbursement 
has been barred by the three year 
period. Sparks v. Childers, 47 S.W. 
SG. a Ena. VST 


[e] Joint debtor who paid more 
than his proportion of the debt and 
was thereby subrogated to the credi- 
tor’s right under a deed of trust on 
land of the other debtor is subject 
only to the limitation period, if any, 
against the deed of trust, and is not 
limited according to the limitation 
period applicable to an action upon 
the implied promise to reimburse. 
Adams v. Pugh’s Adm’r, 83 S.B. 370, 
116 Va. 797; Gooch v. Gooch, 73 S.E. 
56, 70 W.Va. S85) oie L.R.A.N.S. 930. 


[d] Executors.—A demand of ex- 
ecutors, secondarily liable to re- 
maindermen for losses of a life ten- 
ant, to resort to the property of the 
life tenant ig on the same footing as 
claim of remaindermen as respects 
limitations. Carroll v. Bowling, 133 
A, 851, 151 Md. 59. 


[e] Time from which limitation 
period runms.—(1) Where one paid a 


SUBROGATION 


mortgage debt, and thereby became 


entitled to be subrogated to the rights’ 


of the mortgagee, limitations against 
the enforcement of such right of sub- 
rogation began to run from the ma- 
turity of the debt secured by the 
mortgage, not from the date such per- 
son paid the debt. Fullerton v. Bail- 
ey, 53 P. 1020, 17 Utah 85. (2) Where 
surety on a note paid a judgment re- 
covered thereon the period of limita- 
tions begins to run from the date 
the judgment was rendered and not 
from the time of payment by the 
Surety. Partee v. Mathews, 53 Miss. 
140. See Rucks v. Taylor, 49 Miss. 
552 (where it is said that the statute 
begins to run from the time the sure- 
ty pays the debt). 


[f] Merger of note in judgment.— 
Where an indorser has been legally 
subrogated by payment of a judg- 
ment, to the rights of the creditor 
against the drawer, the note is merged 
in the judgment, and is not barred 
by the prescription applicable to 
promissory notes. Dorsey’s Succes- 
sion, 7 La.Ann, 34. 


81. Dodd v. Wilson, 4 Del.Ch. 399; 
Sparks v. Childers, 47 S.W. 316, 2 Ind. 
T. 187; Conner v. How, 29 N.W. 344, 
35 Minn. 518; McClure v. Johnson, 65 
P..108, 10, OKl. 668. 


32. Neal v. Nash, 23 OhioSt. 483 
[dist Neilson v, Fry, 16 OhioSt. 552, 


‘91 Am.D. 110 (which holds that an 


action by one of several cosureties 
paying a joint judgment against them 
for subrogation to the rights of the 
ereditor is limited to six years, under 
Code § 14, as an action on an implied 
promise, and not merely for equitable 
oeeorle Eddy v. Leath, 26 OhioCir. 
tir 6 


[a] @Bhus, where a life tenant, 
seeking to recover for assessments 
made on the property, based her claim 
on the doctrine of subrogation, the 
action was governed by Rev. St. § 
4985, providing that an action for re- 
lief not’ thereinbefore provided for 
can only be brought within ten years 
after the cause of action accrues, 
and not by section 4981, prescribing 
six years’ limitation as to actions on 
contracts, either express or implied, 
and on liabilities created by statute 
other than forfeitures or penalties. 
Eddy v. Leath, 26 OhioCir.Ct. 645. 


[b] In South Dakota, under a stat- 
ute providing that an action for relief 
for which no period of limitation is 
provided must be commenced within 
ten years after the cause of action 
shall have accrued, an equity suit, by 
persons voluntarily paying offa mort- 
gage, to be subrogated to the rights 
of the mortgagee, will be deemed bar- 
red within that period after pay- 


ment. Pollock v. Wright, 87 N.W. 
584, 15 S.D. 134. 
-33. Fox v. Kroeger, 35 S.W.(2d) 


679, 119 Tex. 511 [aff (Civ.App.) 5 
S.W.(2d) 180]. But see Johnston v. 


[60 C.J.] 829 


barred by the statute of limitations,** but a statute 
giving a surety the legal right to demand an assign- 
ment from the creditor upon the payment of the 
debt does not ipso facto work an assignment, and 
where the surety’s right to reimbursement is barred 
by limitation before he demands an assignment he 
cannot thereafter defeat the statute of limitations 
by taking an assignment and seeking to enforce the 
rights of the creditor.** 

[§ 133] 2. Laches. 
one of equity merely, and due diligence must be ex- 
ercised in ascertaining it. 
tage of the right will forfeit it®> as against the 


The right of subrogation is 


Laches in taking advan- 


Belden, 49 Iowa 301 (holding that the 
fact that a judgment defendant who is 
a surety takes an assignment of the 
judgment at the time he pays it does 
not enable him to sue on it subsequent 
to the time his action on the implied 
contract to reimburse is barred). 


val Joyce v. Joyce, 1 Bush (Ky.) 
35. 


Bank of Sioux Falls, S. D., v. Hanson, 
5 F.(2d) 915. 


U.S.—Dakota Trust & Savings 


Ark.—Dyer v. Jacoway, 88 S.W. 901, 


76 Ark. 171; 
Byrum, 56 S.W. 532, 68 Ark. 71. 


Boone County Bank y., - 


Ind.—Smith v. Harbin, 24 N.E. 1051, - 


124 Ind. 434; Railroadmen’s Bldg. & 
Sav. Ass’n y. Rifner, 163-N.E. 236, 
88 Ind.App. 580; American Fidelity 
Co. v. East Ohio Sewer Pipe Co., 101 
N.E,. 671, 53 Ind.App. 335. 


Kan,— Blitz v. Metzger, 245 Peet: 


120 Kan. 555 [den reh 241 P. 
Kan. 760]. 


259; 219) 


Md.—Noble v. cE uTHOe, 16 A. 124, 69; 


Mad. 519. 
Peg atten v. Gray, 18 Mo.App. 
Neb.—Ocobock v. Baker, 72 N.W.. 


582, 52 Neb. 447, 66 Am.S.R. 519. 


Pa.—In re Searight, 29 A. 973, 163° 


Pa. 222; Gring’s Appeal, 89 Pa. 336; 
Douglass’ Appeal, 48 Pa. 223; 


In re: 


Goswiler, 3 Penr.&W. 200; Mechling’s” 


Appeal, It A. 326, 1 Pa.Cas. 1385; 
Hutcheson v. Reash, 15 Pa.Super. 96; 
Seibert’s Dstate, 4 Pa.Super. 514, 40 
Wkly.N.C. 278; 
er; 13)Pa.Co; 31; 
peer “)5 yp 


Nesbit v. Martin, 4 


Packer v. Vandevend- 


In re Hennessy, 4 L,.T.N.S.° 


Va.—American Surety Co. of N. Y.. 


v. White, 127 S.E, 178, 142 Va. 1. 


[a] Thus (1) a surety in a judg- 
ment who has paid the debt is not for 
all time to be regarded as standing in 
the shoes of plaintiff in the judgment; 
but he may lose that right by his 
laches. Hutcheson v. Reash, 15 Pa. 
Super. 96. (2) Executor or adminis- 
trator must not be guilty of laches in 
order to be entitled to subrogation. 
Foster’s Succession, 4 La.Ann. 479; 
Lambert v. Hobson, 56 N.C. 424; 
Loomis’ Appeal, 29 Pa. 237; McCur- 
dys’ Appeal, 5 Watts&S. (Pa.) 397. 
(3) Plaintiff who took a mortgage 
supposing it to be second and as part 
of the advancement paid the first 
mortgage, and an intermediate mort- 
gage was foreclosed, the holder buy- 
ing the property, was not permitted, 
three years after such sale and five 
years after he had paid the first mort- 
gage, subrogation to the rights of 
the first mortgagee. Atkins v. Nor- 
dyke, etc., Co., 51 P. 304, 6 Kan.App. 
145. 


[b] Daches held shown.—(1) 


Where surety on an executor’s bond,., 


after paying executor’s devastavits, 


830 [60 C.J.] 


rights of third persons which have Rew eee 
and subrogation is not allowed in favor o 

has permitted the equity he asserts to sleep in se- 
crecy until the rights of others would be injurious- 
ly affected by its assertion and enforcement.** Thus 
a surety who for an unreasonably long time has per- 
mitted himself to appear in the light of the princi- 
pal debtor cannot be subrogated, to the prejudice of 
intervening equities.2* However, lapse of time alone 
is not generally sufficient to sustain the defense of 
Delay that works a disadvantage is nec- 
essary*® and laches will not defeat subrogation where 


laches.*® 


it would be inequitable to deny it.*? 


injustice will be done that the court declines to in- 


brought suit based on subrogation to 
rights of beneficiary of the estate 
against alleged participants with ex- 
ecutor in devastavits, where, by rea- 
son of the surety’s denial and litiga- 
tion of its liability to beneficiary, de- 
fendants had lost their recourse 
against executor and fourteen years’ 
interest had accumulated on amount 
of alleged devastavits and fraud was 
not alleged. American Surety Co. of 
New York v,. White, 127 S.E. 178, 142 
Va. 1. (2) Where surety of a mu- 
-nicipal contractor did not assert his 
right to be subrogated to the money in 
the hands of the city until long after 
it has been assigned, and until ma- 
terialmen had brought an action 
against the surety. American Fideli- 
ty Co. of Montpelier, Vt., v. East 
Ohio Sewer Pipe Co., 101 N.E. 671, 53 
Ind.App. 335. (3) Creditors sought 
Subrogation to the rights of sureties 
in an indemnity mortgage by a pro- 
ceeding brought thirty years after 
the execution of a release by the 
sureties. Dyer v. Jacoway, 88 S.W. 
901, 76 Ark. 171. (4) Where a mort- 
Bagee made a loan to pay off a prior 
mortgage and then failed to fore- 
close after default and permitted the 
purchaser of the land under the prior 
contract to continue to pay install- 
ments on the purchase price to the 
mortgagor. Railroadmen’s Bldg. & 
Sav. Ass’n v. Rifner, 163 N.E. 236, 88 
Ind.App. 580. 


' 36. Hargis v. Robinson, 66 P. 988, 
‘63 Kan. 686; Brown v. McCullough, 60 
Pa.Super. 98. 


[a] Equity does not encourage or 
reward negligence, and subrogation, 
which is founded on principles of eq- 
uity and benevolence, is never en- 
forced in favor of one who has been 
negligent in asserting an equity and 
to the prejudice of innocent parties 
who have acquired intervening rights. 
pets v. Robinson, 66 P. 988, 63 Kan. 


37. Thomas v. Stewart, 18 N.E. 
505, 117 Ind. 50, 1 L.R.A. 715; Ameri- 
ean Fidelity Co. v. East Ohio Sewer 
Pipe Co., 101 N.E. 671, 53 Ind.App. 
335; Harn vy. Interstate Building & 
Loan Co., 216 P. 123, 90 Okl. 98; 
Gring’s Appeal, 89 Pa. 336. 


[a] Thus, in an action by a surety 
‘on, a note for subrogation after judg- 
ment, where nothing appears in the 
judgment showing that plaintiff was 
a surety, and where several years 
after the judgments were rendered de- 
fendant enters into negotiations with 
the judgment debtors for the pur- 
chase of real estate incumbered by 
liens of the judgments, and one of the 
judgment debtors furnishes a state- 
ment as to his liability on the judg- 
ments, and plaintiff and the other 
judgment debtor, who are husband 
and wife, furnish a statement as to 


SUBROGATION 


one who 


It is only where 


their liability, and defendant, relying 
on statements of plaintiff and her 
husband, without any knowledge that 
plaintiff was surety in the transac- 
tion, purchased the real estate and 
procured releases of the judgments, 
the rights of the defendant would be 
injuriously affected by the assertion 
of suretyship by plaintiff. Harn v. 
Interstate Building & Loan Co., 216 
P. 123, 90 Okl. 98. 


38. Smith v. Harbin, 24 N.E. 1051, 
124 Ind. 434; Gring’s Appeal, 89 Pa. 
336; In re Goswiler, 3 Penr.&W. (Pa.) 
200. 


39. Maryland Casualty Co. v. Cin- 
cinnati, 291 F. 825; Smith v. Sprague, 
222 N.W. 207, 244 Mich. 577; National 
Valley. Bank of Staunton v. U. S. 
Fidelity & Guaranty Co., 150 S.H. 403, 
153 Va. 483; Adams v. Pugh’s Adm’r; 
83 S.E. 370, 116 Va. 797. 


[a] Matters considered.—(1) The 
evidence of lapse of time should be 
considered with other facts and cir- 
cumstances of the case in determin- 
ing the question. Smith v. Sprague, 
222 N.W. 207, 244 Mich. 577. (2) 
That relation between plaintiff, claim- 
ing subrogation for payment of mort- 
gage of former parents-in-law, and 
latter waS similar to that of parent 
and child, should be considered. 
Smith v. Sprague, supra, 


[b] Mere delay insufficient to bar 
right.—(1) A former guardian who 
became subrogated to his former 
wards’ rights in the amount of their 
allowed claims against an estate was 
not barred from recovering such 
amount because of laches in his 
guardianship accounting, nor by his 
failure to sue promptly, where he did 
settle fully, and the administration 
was also delayed. In re Stinger’s Es- 
tate, 201 P. 698, 61 Mont. 173. (2) 
Mere delay, unless prolonged until 
the lien has expired, does not operate 
as a waiver of the right of subroga- 
tion. Armstrong v. Farmers’ Nat. 
Bank, 30 N.E. 695, 180 Ind. 508. 


40. Maryland Casualty Co. v. Cin- 
cinnati, 291 F. 825. 


41. Smith v. Sprague, 
207, 244 Mich. 577. 


[a] Denial held inequitable where 
claimant, former daughter-in-law, 
who had advanced moneys to her 
former father-in-law to pay off a 
mortgage, made repeated demands for 
security and was put off by pleas and 
excuses. Smith v. Sprague, 222 N.W. 
207, 244 Mich. 577. 


42, National Valley Bank of 
Staunton v. U.S, Fidelity & Guaranty 
Co,, 150 S.E. 408, 153 Va. 484. 


{a] Prejudice held shown.—Bank 
taking pledge of purchase money 
bonds from one appointed commis- 
sioner to sell real estate is barred by 
laches from claiming subrogation to 


222 N.W. 


claimed has not been altered to its disadvantage ; 
and where the rights of third persons have not in- 
tervened, it has beem held that a delay, short of the 
statutory period of limitations, will not bar a party 
of his right to be subrogated to the rights of an- 
other.t¢ If there is no such obscurity in the trans- 
action and no such loss of evidence as would be like- 
ly to produce injustice, there is, no laches defeating 
the right to subrogation.*® 
tled to subrogation to a lien which, but for his own 
laches, he might have had.*® 


Bs eid BT Hoe 


terfere on the ground of laches,*? so that mere de- 
lay will not bar the right to subrogation if the po- 
sition of the party as against whom subrogation 1s 


+43 


A ereditor is not enti- 


distributees’ rights against commis- 
sioner’s surety after resale of land 
and settlement of commissioner’s ac- 
count. National Valley Bank - of 
Staunton v. U. S. Fidelity & Guaranty 
Co., 150 S.E. 403, 153 Va. 484. 


43. Maryland Casualty Co. v. Cin- 
cinnati, 291 F. 825; Brown v. McCul- 
lough, 60 Pa.Super. 98; Home Inv. Co. 
v. Clarson, 90 N.W. 1538, 15 S.D. 513; 
National Valley Bank of Staunton v. 
U. S. Fidelity & Guaranty Co., 150 S. 
E. 403, 153 Va. 484. 


[a] Thus: (1) Where bank to which 
contractor assigned moneys coming 
due has retained the entire fund was 
not induced to take any step detri- 
mental to its interest by delay of con- 
tractor’s surety in asserting its right 
of subrogation, the surety’s claim is 
not barred by laches. Maryland Cas- 
ualty Co. v. City of Cincinnati, 291 F. 
825. (2) Subrogee does not by laches 
alone lose his right against the other 
original parties from whom he could 
enforce contribution. Brown v. Mc- 
Cullough, 60 Pa.Super. 98. 


44. Anthes v. Schroeder, 103 N.W. 
1072, 74 Neb. 172; Kinkead v. Ryan, 
53 A. 1053, 64 N.J.Eq. 454 [mod on 
other grounds 55 A. 730, 65 N.J.Eq. 
726]; Hughes v. Thomas, 111 N.W. 
474, 131 Wis. 315, 11 L.R.A.N.S. 744, 
11 Ann.Cas. 673. 


[a] Where judgment has been 
kept alive by issuance of successive 
executions, under Code (1899) ¢ 139 
§ 10, and finally satisfied out of the 
lands of one of several cosureties, 
and a suit by the assignee of such 
surety against other’ sureties is 
brought for enforcement of the right 
of subrogation against the lands of 
one of the other sureties within ten 
years from the return day of the last: 
execution, and the rights of no third 
parties have intervened, the suit is 
not barred by either limitations or 
laches. Weimer v. Talbot, 49 S.B. 372, 
56 W.Va. 257. 


45. Adams v. Pugh’s Adm’r, 83 §S. 
E. 370, 116 Va. 797. 


[a] Bule applied to a suit brought 
in 1902 by the administrator of one 
of two joint debtors, whose land was 
sold under a deed of trust and the 
proceeds applied on the debt in 1885, 
to be subrogated to the creditor’s 
right under the deed of trust on the 
other debtor’s land. Adams v. Pugh’s 
Adm’r, 83 S.E. 370, 116 Va. 797. 


46. Mechling’s Appeal, 1 A. 326, 1 
Pa.Cas. 135 (holding that where a 
judgment creditor issues a fieri facias 
and attaches a bank balance, and the 
judgment is paid by a sale under the 
fieri facias, a subsequent judgment 
creditor who has not issued an at- 
tachment cannot be subrogated to 
that of the first to the prejudice of 
one subsequent to both who has also 
attached the balance). ed 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


_ [§ 184] F. Parties. The right of subrogation, be- 
ing equitable in its nature,‘* cannot be enforced in 
‘proceedings to which those whose equities are affect- 
ed are not parties.48 But ordinarily, persons against 
whom no relief is sought and who will not be affected 
by the proceedings are not necessary parties there- 
Although in some jurisdictions it is held that 
creditors to whose rights a party seeks to be sub- 


to.49 


47. See supra § 4, 


48. Ark.—Dyer v. Jacoway, 88 S. 
W. 901, 76 Ark. 171; Bond v. Mont- 
gomery, 20 S.W. 525, 56 Ark. 568, 35 
Am.S.R. 119, 


Ind.—Rush v. State, 20 Ind. 432; 
Michigan City v. Marwick, 116 N.E. 
434, 119 N.E. 154, 67 Ind.App. 294. 


Ky.—Guill v. Corinth Deposit Bank, 
68 S.W. 870, 24 Ky.L. 482. 


Miss.—Doty v. Enterprise Timber 
Co., 75 So. 602, 114 Miss. 872. 


N.J.—Schneider vy. Schmidt, 
70 A. 688. 


N.Y.—Gerseta Corporation v. Gra- 
matan Nat. Bank of Bronxville, 198 
N.Y.S. 385, 205 App.Div. 868. 


Sod OS gare torah v. Thomas, 55 N.C. 


Or.—Cooper v. Sagert, 223 P. 943, 
111 Or. 27. 

S.D.—Muller v. Flavin, 83 N.W. 687, 
13. S.D. 595. 


W.Va.—Blumberg Bros. Co. v. King, 
127 S.E. 47, 98 W.Va. 275; Gall v. 
Gall, 40 S.E. 380, 50 W.Va. 523. 


Wis.—Defiance Mach. Works v. 
Gill, 175 N.W. 940, 170 Wis. 477. 


[a] MTllustrations (1) plaintiff can- 
not be subrogated to the rights of a 


(Ch.) 


defendant under a contract with a) 


third person in an action to which 
Such third person is not made a party. 
Citizens’ St. R. Co. v. Robbins, 42 N.E. 
916, 43 N.E. 649, 144 Ind. 671. (2) 
The court is without power to decree 
subrogation of a junior lienholder to a 
fund out of which the senior lienhold- 
er should first have satisfied his claim 


“ where neither the senior lienholder 


nor the fund is in court. Woodard v. 
Householder, 289 S.W. 571, 315 Mo. 
1155. (3) Where one is subrogated 
to a judgment lien, all persons in- 
terested in the judgment are entitled 
to be heard. Boice v. Conover, 61 A. 
159, 69 N.J.Eq. 580 [aff 65 A. 191, 71 
N.J.Eq. 269]. (4) Creditors cannot 
obtain subrogation to a deceased 
surety’s right in an indemnity mort- 
gage by a proceeding against the oth- 
er sureties, to which none of the heirs 
or legal representatives of the de- 
ceased surety are parties. Dyer v. 
Jacoway, 88 S.W. 901, 76 Ark. 171. 


[b] Where bill seeks subrogation 
to lien on land, and there are other 
persons holding liens on the land in 
conflict with such claims of subroga- 
tion, they must be made parties to the 
pill.. Gall v. Gall, 40 S.E. 380, 50 W. 
Va. 523. 


{c] Principal debtor.—Where the 
surety on a buyer’s conditional sale 
note claims subrogation thereto, the 
buyer, the principal debtor, must be 
made a party to the action. Defiance 
Mach. Works v. Gill, 175 N.W. 940, 
170 Wis. 477. 


[d] Debtor collateral 


owning 


“held by creditor.—Where a bank, to 


which a trade acceptance was nego- 
tiated in violation of agreement, and 
which held collateral security fur- 
-nished by the drawer, had recovered 
judgment against the acceptor, and 
the acceptor. sued the bank to estab- 
-lish and enforce its right of subroga- 
tion to the bank’s rights in the col- 
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lateral security, the drawer, the own- 
er of the collateral, was a necessary 
party. Gerseta Corporation v. Gra- 
matan Nat. Bank of Bronxville, 198 N. 
Y.S. 385, 205 App.Div. 868. 


[e]. Other creditors of debtor.— 
Other judgment lienors should be re- 
quired to come into the suit by the 
surety to enforce a judgment paid by 
him against lands of the principal 
debtor on the theory of subrogation. 
Blumberg Bros. Co. v. King, 127 S.E. 
47, 98 W.Va. 275. 


{f] Junior lienholders.—The right 
to subrogation under a prior mort- 
gage can be litigated only in a pro- 
ceeding to foreclose such mortgage, in 
which the junior lienholders are made 
parties. Farm, etc., Co. v. Meloy, 75 
INOW Wyn ck Deere \ 


{g]_ Administrator is proper party 
defendant to a bill claiming subroga- 
tion to a vendor’s lien on land of an 
intestate. Allen v. Caylor, 24 So. 512, 
120 Ala, 251, 74 Am.S.R: 31. 


‘[h] MNonjoinder of insolvent debt- 
or immaterial.—In a suit to subro- 
gate a surety who has paid certain 
debts, to the rights and liens of the 
ereditors against the property of one 
of the principal debtors, the failure to 
join the other principal debtor is im- 
material, where it is alleged that he 
is insolvent, and his property is 
brought into court, and his nonjoin- 
der does not affect any rights defend- 
ant may have against him. Cauthorn 
v. Berry, 69 Mo.App. 404. 


[i] In action by creditor partner 
to be subrogated to a mortgage giv- 
en by a debtor partner to secure a 
firm creditor on payment by the credi- 
tor partner of a firm debt, the debtor 
partner is not a necessary party plain- 
tiff, and in any case an alleged fraudu- 
lent agreement with the creditor in- 
tended to defraud plaintiff is a suffi- 
ecient reason for making him a party 
|defendant. Schuyler v. Booth, 74 N. 
Ve SPa738. 37) Mise: 35 [att 79 VN: Y:S: 
1146, 76 App.Div. 619]. 


49. U.S. Fidelity & Guaranty Co. 
v. Singleton,.90 So. 296, 206 Ala. 437; 
Singleton v. United States Fidelity & 
Geabanty Co., 70 So. 169, 195 Ala. 

6. 


[a] Tlustration—In a suit by a 
judgment creditor, who had purchased 
his debtor’s land at a sale under his 
judgment, in which such _ creditor 
claimed the right to be subrogated 
to the benefits of a trust deed prior to 
his judgment, neither the trustees in 
the deed of trust nor the grantors are 
necessary parties, as they cannot be 
affected by the judgment therein. 
Swain v. Stockton Say., etc, S 
P. 365, 78 Cal. 600, 12 Am.S.R. 118. 


[b] Surety who has not contribut- 
ed to the payment of the principal’s 
judgment debt is not a necessary par- 
ty to the determination of a right of 
lien claimed by the assignee of his co- 
sureties by subrogation to the rights 
of the judgment creditor. San Fran- 
eisco Sav. Union v. Long, 53 P. 907, 
[rev on other grounds, 55 P. 708, 123 
Cal. 107]. 

[ec] Owner of undivided interest.— 


Where the surety sues to be subro- 
gated to the county’s lien against the 
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rogated are necessary parties to an action to obtain 
such subrogation ;>° in other jurisdictions the per- 
son whose rights another seeks to be subrogated is 
not always a necessary party in a proceeding to 
that end,°! if the rights of the ereditors will be 
affected ‘by the 
parties thereto;*®? but a creditor who has been fully 
paid and to whose rights plaintiff is seeking subro- 


proceedings, they must be made 


property of a defaulting judge, the 
purchaser of an undivided interest in 
the property from the judge prior to 
execution of his bond is not a proper 
party defendant. Singleton v. United 
States Fidelity & Guaranty Co., 70 So. 


169, 195 Ala. 506. 


[d] Senior lienholder cannot, 
without his consent, be made a party 
defendant by a person seeking subro- 
gation to a junior lien. U.S. Fidelity 
& Guaranty Co. v. Singleton, 90 So. 
296, 206 Ala. 437. 


50. Wilkins v. Gibson, 38 S.E. 374, 
113 Ga. 31, 84 Am.S.R. 204; Auitman 
v. Bishop, 74 N.W. 55, 53 Neb. 545; 
Schilb v. Moon, 40 S.E. 329, 50 W.Va. 
47; Hoffman v. Shields, 4 W.Va. 490. 


[a] Former holder of encum- 
brance.—A creditor who is the holder 
of a junior encumbrance, but who 
claims to have been subrogated to the 
rights of the senior encumbrancer, as 
against the rights of an intervening 
encumbrancer, in setting up the right 
of subrogation must make the senior 
encumbrancer a party to the proceed- 
ing, or allege a sufficient reason for . 
not doing so. Wilkins v. Gibson, 38 
S.E. 374, 113 Ga. 31, 84 Am.S.R. 204. 


[b] Judgment creditor.—(1) It is 
necessary in a bill to enforce a judg- 
ment lien by a surety, where such 
surety has paid the judgment, that 
the original judgment creditors whose 
judgment he has paid be made par- 
ties. Hoffman vy. Shields, 4 W.Va. 
490. (2) The judgment creditor in a 
judgment ona negotiable note must be 
a-party to a suit in equity by a sub- 
sequent indorser to enforce substitu- 
tion to the lien of the judgment 
against the land of the prior indorser. 
Schilb v. Moon, 40 S.E. 329, 50 W.Va. 
47. 


[ec] Exceptions to rule.—(1)} 
Where a surety pays a judgment ren- 
dered in favor of the state against 
him and his principal, he may main- 
tain a suit to enforce the lien thereof 
for his benefit, without making the 
state a party to the suit. Pickens v. 
Wood, 50 S.E. 818, 57 W.Va. 480. (2) 
Where an original creditor has satis- 
fied his claim by a formal instrument 
sufficient for that purpose, he is not 
a necessary party to a suit for subro- 
gation to his rights. Boevink v. 
Christiaanse, 95 N.W. 652, 69 Neb. 
256. 


51. See cases infra notes 52—54. 


52. U.S.—Sloat-Darragh Co. Vv. 
General Coal Co., 276 F. 502. 


Ark.—Harris vy. Watson, 20 S.W. 
529, 56 Ark. 574. . 


Fla.—Marianna Nat. Farm Loan. 
Ass’n v. Braswell, 116 So. 639, 95 Fla. 
510. 


Ind.—Michigan City v. Marwick, 
116 N.E. 434, 119 N.E. 154, 67 Ind.App. 


Miss.—Doty v. Enterprise Timber 
Co., 75 So. 602, 114 Miss. 872. 


N.J.—Shawell v. Shawell, 108 A. 59, 
90 N.J.Eq. 452. 


[a] Mlustrations.—(1) In an ac- 
tion by accountants for subrogation 
to the rights of a committee of citi- 
zens, employing them to audit city’s: 
books, to collect therefor from the. 
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gation is not a necessary party;5* and where a pro 
tanto subrogee seeks to enforce his security sub- 
ject to the rights of the creditor thereunder, it has 
been held that such creditor is not a necessary party 


to the proceedings.** 


In whose name suit brought. At common law, in 


an action to enforce subrogation, 


neither a proper nor a necessary party plaintiff, but 
he is required to sue in the name of the creditor.°® 
Under statutes requiring an action to be brought 
in the name of the real party in interest, a subrogee 
who brings an action at law to recover the right to 
which he is subrogated has the right to sue in his 
In a law court, independent of stat- 
ute, where subrogation applies, suit must be brought 
in the name of the person whose real rights are be- 


own name.°® 


ing ltigated.>* 


city, such citizens are necessary par- 
ties, since the amount is in dispute, 
and their interests must be deter- 
mined. Michigan City v. Marwick, 
116 N.E. 434, 119 N.H. 154, 67 Ind.App. 
294, (2) In suit by a life tenant wid- 
ower to subrogate him to the rights 
of a loan association, proportionately 
to the amount paid by him for dues, 
in its mortgage security on the prop- 
erty, title to which was in the wife 
at her death, the mortgage having 
been given by her husband and her- 
‘self, a favorable decision. to plaintiff 
cannot bring effective relief, unless 
the association is joined as a party 
defendant, and so becomes bound by 
the decree. Shawell v. Shawell, 108 
A. 59, 90 N.J.Eq. 452. (3) In a suit to 
foreclose a mortgage by one paying 
the first of a series of notes secured, 
a bill alleging subrogation and prior- 
ity of security to the mortgagee hold- 
ing the notes subsequently accruing, 
the mortgagee is a necessary party 
defendant. Marianna Nat. Farm Loan 
Ass’n y. Braswell, 116 So. 639, 95 Fla. 
510. 


[b] Partially paid creditors to 
whose rights subrogation is asked 
must be made parties. Harris v. Wat- 
son, 20 S.W. 529, 56 Ark. 574; Doty v. 
Enterprise Timber Co., 75 So. 602, 114 
Miss. 872. 


[c] Pro tanto subrogation.—A 
right to subrogation pro tanto under 
a mortgage will not be determined 
in an action where the mortgagee is 
not a party. Wilkerson vy. Sellers & 
Orum Co., 49 So. 874, 161 Ala. 529. 


Ark.—McDaniel v. Conlan, 204 


53. 
S.W. 850, 184 Ark. 519. 
Fla.—Fridenburg v. Wilson, 20 Fla. 
359. 


Mo.—Allen y. Allen, (App.) 14 S.W. 
(2d) 686. 


N.Y.—Connecticut Mut. L. Ins. Co. 


v. Cornwell, 25 N.Y.S. 348, 72 Hun 
199: 

Tenn.—McNairy v. Eastland, 10 
Yerg. 310. H 


Vt.—Hill v. Ritchie, 98 A, 497, 90 
Vt. 318, L.R.A.1917A 731, 


See Towe v. Newbold, 57 N.C. 212, 
(where the court seems to hold by im- 
plication that, where a surety has 
paid money, he is entitled to an as- 
signment of all the securities that 
the creditor held, and to substitution; 
and the creditor need not be a party). 


’ [a] Thus, in an action by heirs 
against the surviving wife, the lat- 
ter, having paid her husband’s mort- 
gage debt, can, on cross complaint, be 
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Joinder, 


the subrogee is by sihennt® 


fendant.®° 


subrogated to the mortgage lien with- 
out making the trustee and creditors 
parties to the action. McDaniel v. 
Conlan, 204 S.W. 850, 184 Ark. 519. 


[b] Creditor acknowledging pay- 
ment.—A payee acknowledging pay- 
ment of a note secured by deed of 
trust is not a necessary party to an 
action by one claiming subrogation. 
ae vy. Allen, (Mo.App.) 14 S.W.(2d) 


[ec] Judgment creditor.—A judg- 
ment creditor who has been paid and 
against whom no decree is prayed is 
not a necessary party. Fridenburg v. 
Wilson, 20 Fla. 359; McNairy v. East- 
land, 10 Yerg. (Tenn.) 310. 


[d] ienholder, whose lien note 
plaintiff paid under an agreement 
with the maker that a new security 
would be given when the personalty 
was released, and without plaintiff 
having knowledge or notice of a 
junior mortgage to a third person, is 
not a necessary party to a suit to es- 
tablish plaintiff’s claim as a first lien. 
Hill v. Ritchie, 98 A, 497, 90 Vt. 318, 
L.R.A.1917A 731. 


[e] Similarly, in action for con- 
version by the mortgagor of a chat- 
tel against a purchaser from the 
mortgagee, who has therefore become 
subrogated to the rights of such mort- 
gagee by operation of law, the mort- 
gagee is not a necessary party to give 
defendant complete protection against 
plaintiff. Potter v. Lohse, 77 P. 419, 
31 Mont. 91. 


54. Miami Mortgage & Guaranty 
one Drawdy, 127 So. 3238, 99 Fla. 


[a] Thus the holder of the re- 
maining part of a debt is not a neces- 
sary party to foreclosure proceedings 
by one subrogated to the right to 
enforce security for the unpaid part. 
Miami Mortgage & Guaranty Co. v. 
Drawdy, 127 So. 323, 99 Pla. 1092. 


55. Brown v. B. C. Electric R, Co., 
(B.C.) [1925] 3 Dom.L.R. 734, 


[a] Thus an insurer, seeking to 
enforce subrogation against a wrong- 
doer, who has_ not taken an assign- 
ment of the policy is neither a proper 
nor a necessary party plaintiff, but 
must sue in insured’s name. Brown 
v. B..C.. Electric R. Co.,. (B.C.) [1925] 
3 Dom.L.R. 734, 


56. Sloat-Darragh Co. v. General 
Coal Co., 276 F. 502; Offer v. Superior 
Court of City and County of San 
Francisco, 228 P. 11, 194 Cal. 114; 
Hinson v. Farmers’ Bank of Alamo, 
154 S.E. 468, 41 Ga.App. 715. 


Cosureties may maintain a joint bill in 
equity to enforce their right of subrogation,®* and 
guarantors of notes, which after payment the hold- 
ers assigned to them jointly, can bring a joint ac- 
tion thereon against the maker whether the funds 
with which the notes were discharged were individ- 
ual funds of the several guarantors, or owned jointly 


Person against whom there may be recovery over. 
Under a statute providing that, when a defendant 
will have a right of action against a third person 
for the amount of the recovery against him, such 
third person may be made a party defendant, a de- 
fendant liable for injuries to plaintiff is entitled to 
have a physician whose negligent treatment of the 
injury prevented a complete cure made a party de- 
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[a] Guarantor, who paid the ac- 
counts of a coal company, under its 
guaranty could bring an action on 
the account in its own name, without 
joining the original creditor. Sloat- 
wetenee Co. v. General Coal Co., 276 
F. 502. 


[b] Garnishee subrogated to cred- 
itor’s rights could sue in own or 
creditor’s name on debtor’s bond in 
garnishment proceedings. Hinson v. 
Farmers’ Bank of Alamo, 154 S.E. 468, 
41 Ga.App. 715. 


57. lIerardi v. Farmers’ Trust Co. 
of Newark, (Del.Super.) 151 A. 822. 


[a] Rule applied, even though an- 
other may be entitled in equity to 
whole or part of judgment rendered. 
Ierardi v. Farmers’ Trust Co. of New- 
ark, (Del.Super.) 151 A. 822. 


[b] Yustration.—Therefore, where 
an employee injured by a third per- 
son has received compensation from 
his employer under the Pennsylvania 
Compensation Act, whereby such em- 
ployer is subrogated to the rights 
of such employee against such third 
person to the extent of the compen- 
sation payable, in an action against» 
such third person to recover for the 
injury sustained the employee is a 
necessary party plaintiff, and the em- 
ployer who has paid him compensa- 
tion is a proper, but not a necessary, 
joint party plaintiff. Ierardi v. Farm- 
ers’ Trust Co. of Newark, supra. 


wee Kleiser v. Scott, 6 Dana (Ky.) 


[a] In Georgia, under Code §&§8 
2176, 2177, which makes subrogation 
a legal, as well as an equitable, right, 
accommodation indorsers who have 
paid more than their pro rata share of 
the debt may sue jointly a coindorser 
for contribution, founding their ac- 
tion on the indorsed note. Hull y. 
Myers, 16 S.E. 653, 90 Ga. 674. 


59. Cone vy. Eldridge, 119 P. 616, 51 
Colo. 564. . 
60. Fisher v. Milwaukee Electric 


Ry. & Light Co., 180 N.W. 269, 1 
Wis. 57. Wo ties 


[a]. Rule applied (1) notwith- 
standing the general rule that there 
can be no right of action by the party 
Subrogated to another’s rights until 
the judgment has been paid (Fisher vy, 
Milwaukee Electric Ry. & Light Co., 
180 N.W. 269, 173 Wis. 57), (2) even 
though the original defendant would 
have a right of action against the 
physician for only a part of the re- 
covery (Fisher v. Milwaukee Electric 
Ry. & Light Co., supra). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 135] G. Pleading—1. In General. The right 
of subrogation presents a justiciable issue, which 
should be made up and brought to the attention of 
the court by proper and orderly pleading.*4 
narily subrogation to be available must be pleaded 
As in other actions,*? 
every intendment is to be made against the pleader 


by the party claiming it.®? 


in an action for subrogation.®4 
Prayer for relief. 


A person seeking subrogation 
should ask for such relief in his pleading.®® 
it is held that, although a party does not specifically 
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Ordi- 
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relief, where it is justified by the facts alleged and 
established,®* under a prayer for general relief.*7 
Also, in an equitable action, if the allegations of 
the bill show the equities of the parties, subroga- 
tion will be applied in favor of a defendant who 
has not asked for it, where to fail so to do would 
result in giving plaintiff more than he has shown 


himself equitably entitled to.®8 


But 


[§ 136] 2. Bill, Complaint, or Petition. 
complaint, or petition to establish and enforce a 
right of subrogation should clearly and distinctly 


The bill, 


claim the right of subrogation, equity will grant the |. state the facts which give rise to the right claimed.®® 


61. Defiance Mach. Works v. Gill, 
175 N.W. 940, 170 Wis. 477. 


62. I1].—Ball v. Callahan, 95 Il. 
ol 615 [aff 64. N.EL. 295, 197 Dl. 
318]. 


Me.—Hemenway v. Cunningham, 92 
A. 897, 113 Me. 559. 


Okl.—Connecticut Fire Ins. Co. v. 
Williams, 264 P. 881, 130 Okl. 15. 


S.D.—Western Surety Co. v. Walter, 
ae N.W. 635, 44 S.D. 112, 24 A.L.R. 
Lo; 


Tex.—Western Union Telegraph Co. 
v. First State Bank & Trust Co., (Civ. 
App.) 241 S.W. 789; Newton v. Hous- 
ton Hot Well Improvement Co., (Civ. 
App.) 211 S.W. 960; Chalkey v. Coop- 
er, 120 S.W. 273, 56 Tex.Civ.App. 251; 
Crebbin v. Moseley, (Civ.App.) 74 S. 
W. 815; Strnad v. Strnad, 68 S.W. 69, 
29 Tex.Civ.App. 124. 


[a] Defendant, who claims the 
right of subrogation, must set up the 
claim in his answer. Hemenway v. 
Cunningham, 92 A. 897, 113 Me. 559. 


{[b] In trespass to try title (1) 
where plaintiff claimed under a trust 
deed to secure money borrowed and 
used to discharge a prior lien, and 
defendant pleaded homestead exemp- 
tion, plaintiff could not be subrogated 
to the prior lien, in the absence of a 
pleading of subrogation. Chalkey v. 
Cooper, 120.S.W. 2738, 56 Tex.Civ.App. 
251. (2) In trespass to try title by 
heirs against one purchasing land at 
a void administrator’s sale to recover 
the land, if the purchaser wishes to 
assert an equity of subrogation to 
the amount of his purchase money, he 
must plead it. Wilkin v. Owens, 114 
S.W. 104, 115 S.W. 1174, 117 S.W. 425, 
102 Tex. 197, 132 Am.S.R. 867 [rev on 
other grounds (Civ.App.) 110 S.W. 


552]. 
[c] In action to quiet title, where 
defendants rely on rights derived 


from the purchase of a mortgage, and 
an assignment, and deny any payment 
thereof, and the court finds that the 
mortgage has been paid, defendants 
Miller 
v. Stevenson, 78 N.W. 626, 58 Neb. 
305. 
63. See Pleading §§ 105, 106. 


‘64. Fidelity, etc., Co. v. Jordan, 46 
S.E. 496, 134 N.C. 236. 


, 65. Ball v. Callahan, 95 Ill.App. 
615 [aff 64 N.E. 295,197 Ill.-318]; Bar- 
ton v. Moore, 47 N.W. 460, 45 Minn. 
98; ‘Sherk v. First Nat. Bank, (Tex. 
Civ.App.) 152 S.W. 832 [mod on other 
grounds (Commn.App.) 206 S.W. 507]. 


[a] Prayer for relief held suffi- 
cient.—The prayer of the petition of 
one of the sureties of a trustee for an 
order for payment from a new trus- 
tee of money paid for their principal, 
and for such relief as to the court 
may seem proper, is sufficient. John’s 
Estate, 2 Chest.Co. (Pa.) 77. 


[b] Junior mortgagee who has the 
[60 C. J.—53] 


mortgagee’s 


right of subrogation for all prior 
mortgages paid off by him for the 
purpose of protecting his lien, when 
made a defendant in chancery pro- 
ceedings, should ask for the enforce- 
ment of such right in his answer. 
Ball v. Callahan, 95 Ill.App. 615 [aff 
64 N.E. 295, 197 Ill. 318]. 


66. Ryan v. Logan County Bank, 
LEC USSWie i791 10: SoWa6 85d. 3 2 hey 
625; Bankers’ Loan, etc., Co. v. Hor- 
nish, 27 S.E. 459, 94 Va. 608. 


67. Berry v. Bullock, 33 So. 410, 
81 Miss. 463; Western Surety Co. v. 
Walter, 182 N.W. 635, 44 S.D. 112, 
24 A.L.R. 1519; Hawpe v. Bumgard- 
ner, 48 S.E. 554, 103 Va. 91. 


[a] Not subject to demurrer.— 
Where a creditor’s bill alleges a state 
of facts entitling plaintiff to be sub- 
rogated in equity under the prayer for 
general relief to the rights of a judg- 
ment creditor whose debt he had paid 
as defendant’s surety, the failure to 
ask specifically for such relief is not 
ground for dismissing the bill on de- 
murrer, Hawpe v. Bumgardner, 48 S. 
E. 554, 103 Va. 91. : 


68. Montague & Co. v. Aygarn, 164 
Ill.App. 596. 


69. Ala.—Merrell v. Witherby, 23 
So. 994, 26 So. 974, 120 Ala. 418, 74 
Am.S.R. 39; Watts v. Hufaula Nat. 
Bank, 76 Ala. 474. 


Idaho.—Smith vy. Faris-Kes] Const. 
Co:,; 150 P. 25,'27%7 Idaho 407. 


Ind.—Lilly v. Dunn, 96 Ind. 220; 
Michigan City v. Marwick, 116 N.E. 
434, 119 N.E. 154, 67 Ind.App. 294. 


Mo.—Clark v. Harrisonville First 
Nat. Bank, 57 Mo.App. 277; Johnson 
v. Goldsby, 32 Mo.App. 560. 


Or.—Cooper y. Sagert, 223 P. 943, 
Tia OTs, 2 i 


Tex.—Sherk v. First Nat. Bank, 
(Civ.App.) 152 S.W. 832 [mod on 
other grounds (Commn.App.) 206 5S. 
W. 507); Hawkins v. Potter, 130 S.W. 
643, 62 Tex.Civ.App. 126. 


Wis.—Defiance Mach. Works v. Gill, 
175 N.W. 940, 170 Wis. 477. 


[a] Petitions and complaints held 
sufficient.—(1) Complaint by mort- 
jygagor who paid the mortgage ta be 
subrogated as against vendee who as- 
sumed the mortgage to the rights of 
the mortgagee. Risk v. Hoffman, 69 
Ind. 187. (2) Complaint by heirs of 
a purchaser of lands at a void mort- 
gage sale to be subrogated to the 
rights against subse- 
quent purchasers. Muir vy. Berkshire, 
52 Ind. 149. (3) Complaint in action 
by purchaser at second mortgage 
foreclosure sale, who later purchased 
release of first mortgage, to be sub- 
rogated to the rights of the first and 
second mortgagees as against the 
third mortgagee who had no notice of 
the second mortgage foreclosure. 
Home Inv. Co. v. Clarson, 90 N.W. 153, 
15 S.D. 513. (4) Complaint by per- 


son who paid purchase money notes at 
defendant’s request to be subrogated 
to vendor’s lien. Teal v. Thompson, 
20 S.W.(2d) 307,180 Ark. 63. (5) 
Bill by surety for subrogation to 
county’s lien against collector’s land 
and enforcement thereof. Tennessee 
Valley Bank v. Aaron, 104 So. 135, 
213 Ala. 29. (6) Complaint by surety 
on county officer’s bond to be subro- 
gated to county’s rights against bank 
failing to pay certified check covering 
cfficer’s shortage. Fitzhugh v. First 
Nat. Bank, 6 S.W.(2d) 308, 177 Ark. 
328. (7) Petition by vendee to be 
subrogated to judgment against ven- 
dor which he paid to release the land 
from the lien of such judgment. 
Agerton v. Futch, 2 La.App. 236. (8) 
Complaint in an action by a creditor 
partner to be subrogated to a mort- 
gage given by a debtor partner to se- 
cure a firm creditor, on payment by 
the creditor partner of a firm debt. 
Schuyler v. Booth, 74 N.Y.S. 733, 37 
Mise. 35 [aff 79 N.Y.S. 1146, 76 App. 
Div. 619]. (9) Petition in suit by 
guarantor who paid account for 
goods, wares, and merchandise against 
debtor, to be subrogated to credi- 
tor’s rights. Kirk v. Collier, (Tex. 
Civ.App.) 28 S.W.(2d) 1087. (10) 
Complaint in action to subrogate 
plaintiff. to rights of insurance com- 
pany against its agent for recovery 
of commissions paid on canceled poli- 
cies. Huff. v. Rosen, 201 N.Y.S. 689, 
121 Mise. 674. (11) Petition of in- 
dorser seeking to be subrogated ta 
rights of payee to extent of amount 
of note paid by him. Electric City 
Brick Co. v. Hagler, 149 S.E. 126, 168 
Ga. 836. (12) Complaint, in a suit by 
an indorser of a note against indors- 
ers on another note made by the mak- 
er of the first note to be subrogated 
to the rights of the payee of the sec- 
ond note. Ross v. Taylor, 86 So. 809, 
124 Miss. 330. (13) Complaint by 
assignee of mechanic’s lien note giv- 
en contractor by owner to secure pay- 
ment of building, who allowed deduc- 
tion for contractor’s default, to be 
subrogated to the owner’s rights un- 
der indemnity bond protecting against 
contractor’s default. Galbraith-Fox- 
worth Lumber Co. v. Long, (Tex.Civ. 
App.) 5 S.W.(2d) 162. (14) Com- 
plaint in action by railroad against 
executors of deceased shipper’s estate, 
to recover difference between value 
of shipments by deceased and anoth- 
er shipper, which were crossed by 
railroad’s mistake to the benefit of 
deceased, and for which plaintiff was 
liable and had paid other shipper. 
Metcalf v. Payne, 106 So. 496, 214 Ala. 
81. (15) Bill by person who paid debt 
secured by deed of trust executed by 
him and others to recover contribu- 
tion from the others and to subject 
the real estate covered by the trust 
in possession of a decedent’s estate. 
Gooch v. Gooch, 73 S.E. 56, 70 W.Va. 
38, 37 L.R.A.N.S.'930. (16) Complaint 
to establish right by subrogation to 
share in a tax fund raised by a coun- 
ty for the payment or warrants. 
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The pleading must show the right of the person to 
whose rights subrogation is sought to the lien or 
thing, the benefit of which is claimed by the subro- 
gee;7° it must also allege payment of the debt,** 
and aver facts showing that in making payment the 
subrogee was not a mere volunteer;*? nor can plain- 
tiff be subrogated to the rights of a defendant under 


Commercial Credit Co. v. Continental 
Trust Co., 295 F. 615. 


[b] Cause of action not stated.— 
(1) Bank’s complaint against contrac- 
tor’s surety for money furnished con- 
tractor to pay for labor and material. 
First Nat. Bank v. Hagquist, 225 N. 
W. 11, 177 Minn, 194, (2) Petition, in 
action by surety on guardian’s appeal 
bond against surety on guardian’s 
bond. National Surety Co. of New 
a eg v. White, 94 S.E. 589, 21 Ga.App. 


[c] Allegations of particular mat- 
ters held sufficient.—(1) Allegations 
in a surety company’s action against 
a bank for public money wrongfully 
received from a defaulting county 
treasurer held sufficiently to allege 
an unlawful use of the funds (North- 
ern Trust Co. v. First Nat. Bank, 140 
N.W. 705, 25 N.D. 74), (2) and the 
wrongful payments to the bank oc- 
casioned the shortage (Northern 
Trust Co. vy. First Nat. Bank, supra). 


[d] Amount of indebtedness.— 
Bill alleging amount of indebtedness 
in a gross sum without itemizing is 
sufficiently definite. Singleton v. 
United States Fidelity & Guaranty 
Co., 70 So. 169, 195 Ala. 506. 


[e] Necessary allegations.—(1) 
Where a purchaser at a void sale 
under a mortgage sues to subrogate 
himself to the rights of the mort- 
gagee, the complaint should allege 
that the purchaser bought with the 
belief that he was obtaining the legal 
title, and should set forth the amount 
of the price. Griffin v. Griffin, 49 S.E, 
661, --70-US:C.. 22.0. (2) Subsequent 
mortgagee to recover interest paid on 
prior mortgage, not added to subse- 
quent mortgage, must plead prior 
mortgage lien and facts showing 
breach of conditions giving right to 
foreclose it. First State Bank of St. 
Edward v. Niklasson, 218 N.W. 744, 
116 Neb. 713; U.S. Trust Co. v. Mil- 
ler, 215 N.W. 462, 116 Neb. 25. 


it] Superior equity must he 
shown.—A bill to enforce right of 
subrogation must show a superior eq- 
uity in plaintiff. American Surety 
Co. of New York vy. Citizens’ Nat. 
Bank of Roswell, N. M., 294 F. 609. 


[g] Inadequacy of legal remedy.— 
(1) In a proceeding by a purchaser 
at a foreclosure sale under his mort- 
gage to be subrogated to the rights 
of a mortgagee to pay whose mort- 
gage he made the loan and took the 
mortgage he is foreclosing, he must 
allege and show that a second mort- 
gage appearing satisfied of record at 
the time of the execution of his (com- 
plainant’s) mortgage was not gatis- 
fied; and that his mortgage is Junior 
to it; and where such does not ap- 
pear he has no right of subrogation, 
but a plain defense at law against 
ejectment by the second mortgagee. 
Tait v. American Freehold Land Mtg. 
Co., 31 So. 628, 182 Ala. 198. (2) A 
complaint alleging that plaintiffs au- 
dited books of a city under contract 
with certain citizens, not negativing 
an adequate remedy at law against 
such citizens, or stating facts calling 
for equitable relief, was held not to 
state facts supporting suit for sub- 
rogation. Michigan City v. Marwick, 
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119 N.E. 154, 116 N.E. 434, 67 Ind.App. 
294. (3) Complaint held not demur- 
rable as disclosing no lack of an ade- 
quate remedy at law where it alleged 
that the debtor was insolvent. Home 
Inv. Co. y. Clarson, 90 N.W. 153, 15 
SiD. 513. : 


[h] 
judgment debtor unnecessary.—A 
complaint by one who has paid a 
judgment, seeking subrogation to the 
lien thereof as against one having 
subsequent lien, need not allege in- 
solvency of the judgment debtor, since 
the right to subrogation depends on 
the circumstances attending the pay- 
ment of the judgment, and not on the 
debtor’s insolvency. Spaulding v. 
Harvey, 28 N.E. 3238, 129 Ind. 106, 28 
Am. S.RI176, 13) LARvA. 619! 


[i] Averment as to belief of fraud. 
—A mere allegation of belief that 
there was fraud and collusion in the 
sale of the property sought to be 


reached, unaccompanied by any aver- 


ment of fact, is not sufficient to 
charge fraudulent collusion. Smith 
v. Providence County Sav. Bank, 30 A. 
342, 18 R.I. 705 (holding also that in 
an. action for subrogation it is not 
necessary to allege that defendant ob- 
tained the property sought to be 
reached by fraud and collusion, it be- 
ing sufficient to allege that he pur- 
chased the same with notice of plain- 
tiff's equity therein). 


[j]. Identification of mortgage.—A 
bill: for subrogation to rights of the 
mortgagee, accurately describing the 
property, naming the holder and own- 
er and amount of the secured debt, 
sufficiently identified the mortgage, as 
against demurrer. National Union 
Fire Ins. Co. v. Price, 99 So. 848, 211 
Ala. 155. 


[k] Description of land held suffi- 
cient in a proceeding to subrogate a 
judgment creditor to the landlord’s 
lien on crops, although insufficient 
in a proceeding to foreclose such lien. 
Kelly v. Gibbs, 19 S.W. 380, 563, 84 
Tex. 143. : 


[1] Time to question pleading.— 
It is too late for appellee to ques- 
tion the sufficiency of the pleading on 
appeal from a judgment denying the 
right of substitution, where, although 
the pleading asserting the right to be 
substituted to a vendor’s lien does not 
allege that the lien was retained in 
the deed, no objection being made to 
the pleading, and the case being pre- 
pared for trial on the idea that the 
lien was retained in the deed, and it 
being agreed at the trial that the lien 
had not been released. Greishaber v. 
Farmer, 42 S.W. 742, 19 Ky.L. 1028. 


70. Wilkins vy, Gibson, 88 S.E. 374, 
113 Ga. 31, 84 Am.S.R. 204; Gary Hay 
& Grain Co. v. Fidelity & Deposit Co., 
255 P. 722, 79 Mont. 111; Dowd v. 
American Surety Co. of N. Y., 118 P. 
198, 60 Or. 56; Singletary v. Goeman, 
123 S.W. 436, 58 Tex.Civ.App. 5. 


[a] Pleading held sufficient.— 
Complaint by surety of a county col- 
lector against a bank failing to honor 
a check was held sufficiently to show 
that the payee was the agent of the 
drawer, the county collector, only to 
apply proceeds to primary obligation 
of the drawer, and therefore the check 


Allegation of insolvency of 


etbe 
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a contract with a third person in an action in which 
the terms of the contract are not alleged.** 
tition need not anticipate defenses.’* 
subrogee need not allege that he has not been re- 
paid.7> Immaterial matters need not be alleged.*® 
The sufficiency of the complaint must be judged from 
the pleading as a whole."? 


The pe- 
Thus the 


was not payable to the drawer and 
the county had a eause of. action 
thereon. Fitzhugh v. First Nat. Bank, 
6 S.W.(2d) 308, 177 Ark. 328. 


71. Singletary v. Goeman, 123 S.W. 
436, 58 Tex.Civ.App. 5. 


{a] Thus person seeking subroga- 
tion to rights of creditors must, by 
his pleading, show that the money 
paid was applied to the payment of 
such creditors. Bond v. Montgomery, 
erg 525, 56 Ark. 563, 35 Am.S.R. 


72. See cases infra this note. 


[a] Petition held sufficient.—Bill 
by trustee of corporation not for prof- 
it, who advanced money to pay mort- 
gage loans negotiated by him for cor- 


poration. Watts v. Riley, 72 So: 646, 
72 Fla. 126. 
[b]. Petitions held insufficient.— 


(1) Petition containing no allegation 
showing that surety requested plain- 
tiff to pay judgment. Wragg v. 
Wrage, 226 N.W. 99, 208 Iowa 939, 
64 A.L.R. 1292. (2) Petition by sure- 
ties on tax collector’s bond which 
failed to allege facts showing that 
petitioners were liable under bond to 
county for alleged defalcations. Mc- 
Whorter v. Bank of Menlo, 129 S.E. 
433, 160 Ga. 894. (3) Bill in action 
by insurers to enjoin insured’s prose- 
cution of his several actions at law 
against them which did not show that 
insured had been paid. Adtna Ins. Co. 
v. Hann, “2 So. 48, 196 Ala. 234. (4) 
Complaint, in an action by a county 
to recover payments made of expens- 
es in establishment of a drain, al- 
leging that the claims were allowed 
by the judge of the court and paid 
out of the county treasury as re- 
quired by law, but not setting out any 
court order directing the county 
treasurer to pay the claims. State v. 
Kaufman, 117 N.E. 6438, 186 Ind. 602. 
(5) Complaint by surety of removed 
executrix paying claims, which failed 
to allege the entire amount of funds 
which were misapplied, and that it 
had, because of its suretyship, paid 
and extinguished the estate’s claim 
for reimbursement. American Sure- 
ty Co. v. First Nat. Bank, (Tex.Civ. 
App.) 27 S.-W. 890. 


73. Citizens’ St. R. Co. v. Robbins, 
42 N.E. 916, 43 N.E. 649, 144 Ind. 671. 


74 Richards v. Yoder, 6 N.W. 62%. 
10 Neb. 429. 


75. Harbin v. 
215 Ala. 218. 


76. See case infra this note. 


[a] Matters held immaterial.— 
Failure of complaint to allege that 
plaintiff would not have become sure- 
ty for county treasurer, if shortage 
concealed by defendant bank had been 
discovered, is immaterial, for, where 
plaintiff on the basis of subrogation 
sues in the right of another, it is not 
material what he would or would not 
have done. McInnes y. Ameriean 
Surety Co. of New York, 12 F.(2da) 
212'-[eert dens 47 1S. Ct. 99 S27o uss: 
707, 71 L.Ed. 850]. 


77. Bunting v. Gilmore, 24 N.E. 
583, 124 Ind. 113 (holding that the 
fact that the complaint contains no 
allegation that the land described in 


Aaron, 110 So. 24, 


For later cases, developments and changes in the law see Anrotations, same title and section number, 


ee 
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A statute providing that a suit brought by a sub- 
rogee may be either in his name or for his use if 
the subrogee shall in his pleading allege on oath 
that he is the actual bona fide subrogee and set 
forth how and when he became such applies to a 
suit in the name of the original owner for the use 


of the subrogee.7§ 
[§ 137] 3. Plea or Answer.7® 


forcement of the rights obtained as 


defendant’s mortgage is the same as 
that contained in the mortgage un- 
der which complainant redeemed does 
not affect its sufficiency when that 
fact appears from all the averments). 


78. McKinnon v. Studebaker Sales 
Co. of Chicago, 245 Ill.App. 596. 


79. Setting up subrogation by way 
of defense see supra § 128. 


80. Tennessee Valley Bank § vy. 
Aaron, 104 So. 135, 213 Ala, 29. 


[a] Thus, in a bill by the surety 
on a tax collector’s official bond for 
Subrogation to a county’s lien, against 
the collector’s lands as against the 
mortgagee obtaining a deed to the 
-land from the collector’s referee in 
bankruptcy, if the proceedings in 


bankruptcy had the effect of divesting }' 


a paramount lien of the county, it 
was defensive matter which the bank 
was required to set up by answer or 
plea. Tennessee Valley Bank vy. 
Aaron, 104 So. 135, 213 Ala. 29. 


{b] Sufficiency of answer.—In an 
action by a mortgagor against a pur- 
chaser of the land subject to the 
mortgage, which the mortgage plain- 
tiff had been compelled to pay, for 
subrogation to the rights of the mort- 
gagee against the purchaser and 
against the land, answer was held 
insufficient for failure to show that 
the mortgagor was primarily liable as 
principal after the purchase. Grego- 
ry v. Arms, 96 N.E. 196, 48 Ind.App. 
562. ; 


{c] Cross bill.—In a suit by a sub- 
sequent indorser to compel a prior 
indorser to reimburse him and to ob- 
tain subrogation to the lien of the 
judgment, it was held that a cross 
bill setting up a joint indorsement by 
agreement, as the basis of denial of 
liability for more than half of the 
debt, and plaintiff's liability on an- 
other note jointly indorsed by them 
and paid by defendant and praying 
adjustment of the equities, is proper. 
Plumley v. First Nat. Bank of Hin- 
ton, 87 S.E. 94, 76 W.Va. 635. 


81. Defiance Mach. Works vy. Gill, 
175 N.W. 940, 170 Wis. 477. 


82. Wilkins v. Gibson, 38 S.E. 374, 
i?3 Ga. 31, 84 Am.S.R. 204. 


83. Merrell v. Witherby, 23 So. 
994, 26 So. 974, 120 Ala, 418, 74 Am.S. 
Reved. 


{a] Matters in issue.—(1) Judg- 
ment for a seller of salmon against 
broker for breach of contract does 
not prevent inquiry as to the ultimate 
buyers, and relations between the 
broker and its customers, in a suit 
to establish its right to exoneration 
by its customers and to subrogate the 
seller to such rights. Evans, Cole- 
man & Evans v. Pistorino, 139° N.E. 
$48, 245 Mass. 94. (2) In an action 


: Ordinarily defen- 
sive matter must be set up by answer or plea.*° 


[§ 1388] 4. Issues, Proof, and Variance. 
tion to enforce the right of subrogation contem- 
plates the making up of an issue, either of law or 
of fact, the same as in other actions.®1 
must be permitted to make such defenses to the en- 
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bill.8? 
him thereto.®4 


charged.§¢ 


An ac- 


Defendants 
would have been 


by the acceptor of a trade acceptance, 
negotiated, in violation of agreement, 
to one who had recovered judgment 
thereon, to establish and enforce the 
acceptor’s right to be subrogated to 
the holder’s rights in collateral se- 
curity furnished by the drawer, the 
holder is not concerned with the 
rights of other creditors of the insol- 
vent drawer, if there be any such, 
having rights equai to those of plain- 
tiff. Gerseta Corporation y. Grama- 
tan Nat. Bank of Bronxville, 198 N. 
Y.S. 385, 205 App.Div. 868. 


84 Hawkins v. Potter, 
643, 62 Tex.Civ.App. 126. 


85. La—Weil v. Enterprise Gin- 
re etc., Co., 7 So. 622, 42 La.Ann. 


130 S.W. 


Mo.—Davis vy. Evans, 14 S.W. 875, 
102 Mo. 164. 


Or.—Cooper v. Sagert, 223 P. 943, 
111 Or. 27. 


S.C.—Southern Ry. Co. v. Swift & 
Co., 155 S.E. 429, 158 S.C. 307, 


W.Va.—Weimer v. Talbot, 49 S.E. 
372, 56 W.Va. 257. 


86. Merrell v. Witherby, 23 So. 
ah a6 So, 974, 120 Ala. 418, 74 Am. 


[a] Necessity of pleading to sup- 
port.—To warrant the introduction of 
evidence that party loaning money 
to vendee to purchase land had a 
vendor’s lien to which the vendee’s 
sureties should be subrogated, it 
should affirmatively appear by the 
pleadings that the lender of the mon- 
ey had such a lien. Singletary v. 
Goeman, 123 S.W. 436, 58 Tex.Civ. 


App. 5. 

ee Generally see Evidence 22 C.J. 
pl. 

8s. U.S.—Wilkinson v. Babbitt, 29 


F.Cas.No. 17,668, 4 Dill. 207. 


Cal.—Myers v. Sierra Valley Stock, 
etce., Assoc., 55 P. 689, 122 Cal. 669. 


Ga.—Hunnicutt v. Summey, 63 Ga. 
586. 


Ind.—Binford y. Adams, 3 N.E. 753, 
104 Ind. 41. 


Miss.—Weaver v. 
Miss. 665. 


Okl.—Southwestern Surety Ins. Co. 
vy. Farriss, 247 P. 392, 118 Okl. 188. 


Pa.—Donnan y. Barnes, 115 A. 883, 
272 Pa. 33. 


But see Bosworth v. Garwood, 246 
P. 555, 79 Colo. 391 (holding that, in 
proceedings by surety on defendant’s 
redelivery bond in attachment to ob- 
tain execution on judgment against 
surety on defendant’s supersedeas, he 
need not show attempt to collect from 
principals, for the burden is on the 
supersedeas surety to. show cause 


Norwood, 59 
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allowed if the creditor were suing in his own right.®2 
No facets are properly in issue unless charged in the 
The person seeking subrogation must not 
only allege, but must also prove, the facts entitling 
Proof must conform to the plead- 
ings,*> and no proof can be made of facts not 


[§ 139] H. Evidence®?—1. Burden of Proof and . 
Presumptions. The burden of proof is on the would- 
be subrogee to establish his right,88 and on defend- 
ant against whom subrogation is sought to establish 
matters of affirmative defense relied on.®® 
held, however, that, where a stranger to an obliga- 
tion pays a part of the whole of the debt, there is 
a presumption that the transaction was a purchase 


It 1s 


why execution should not issue). 


“Unless plaintiffs have shown 
themselves entitled to this equitable 
consideration, they cannot enforce 
Subrogation against the legal rights 
of the defendants.” Southwestern 
Surety Ins. Co. v. Farriss, 247 P. 392, 
394, 118 Okl. 188. 


[a] Illustrations.—(1) Surety on 
contractor’s bond in action for subro- 
gation has burden of showing that 
bills paid by it were satisfied by funds 
of its Own and not money furnished 
by contractor. Massachusetts Bond- 
ing & Insurance Co, y. Ripley County 
Bank, 237 S.W. 182, 208 Mo.App. 560. 
(2) Receiver’s surety making good 
receiver’s defalcations as represented 
by judgment against him must prove 
that interest was part of judgment 
against receiver to be entitled there- 
to. Massachusetts Bonding & Insur- 
ance Co. vy. Standard Trust & Savings 
Bank, 166 N.E. 123, 334 Ill. 494. 


[b] Assignment of judgment.—in 
an action Py surety on note, alleging 
that he paid judgment on the note 
against him and his principal, and 
that he had the judgment assigned 
to himself, plaintiff has the burden 
of proving the assignment to himself 
of the judgment. Cooper v. Rush, 
212 S.W. 94, 1388 Ark. 602. : 


{ec] Presumption as to time of 
subrogation.—Where a_ subcontrac- 
tor paid laborers who’ acknowledged 
payment and in the same receipt as- 
signed their claims and subrogated 
him to all their rights against the 
contractor, it must be presumed, in 
the absence of proof to the contrary, 
that the subcontractor’s payment of 
laborers and subrogation to their 
rights against the contractor occur- 
red simultaneously. Colonial Creosot- 
ing Co. v. Perry, 124 So. 182, 169 La. 
90. j 


89. See cases infra this note. 


{al Tustration.—Where purchas- 
er of land from husband who paid off 
joint mortgage of himself and wife 
seeks to be subrogated to the rights 
of the mortgagee, the burden of proof 
is on heirs of the wife to show that 
the husband had collected sufficient 
rents and profits to satisfy the mort- 
gage, for which he had never account- 
ed. Olson v. Peterson, 128 P. 191, 88 
Kan, 350, 


[b] Waiver.—On bill by a joint 
purchaser, compelled to pay the en- 
tire purchase money, for subrogation 
to the vendor’s lien against his joint 
purchaser, there is no presumption 
that the vendor had taken independ- 
ent security or waived the lien, a 
waiver in fact being a matter of de- 
fense and proof. Turner v. Turner, 
69 So. 508, 193 Ala. 424, 
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of the debt and accompanying security to the extent [§ 140] 2. Admissibility. The rules as to admis- 


of the payment;°° 


90. Neilson v. Fry, 16 OhioSt. 552, 
91 Am.D. 110; Brice’s Appeal, 95 Pa. 
145; Walker vy. King, 44 Vt. 601, 45 
Vt. 525. . But see Koehler v. Hughes, 
42 N.E. 1051, 148 N.Y. 507. (which 
without any suggestion as to the ex- 
istence of a presumption of purchase 
holds that a mere volunteer or inter- 
meddler will not be substituted in the 
place of a person whose rights he 
seeks to acquire, simply because he 
has paid a debt or discharged an ob- 
ligation for which that person was re- 
sponsible). 


91. Cone y. Eldridge, 119 P. 616, 
51 Colo. 564. 


[a] Rule applies, even though ad- 
ditional securities were given by the 
maker to secure the contract of guar- 
anty. Cone vy. Eldridge, 119 P. 616, 
51 Colo. 564. 


92. Shaddix v, National Surety Co., 
128 So. 220, 221 Ala. 268. 


93. See Hvidence § 89 et seq. 

94. See cases infra this note. 

fa] Bvidence held admissible to 
show: (1) Agreement for subroga- 
tion. American Trust & Savings 


Bank v. Turner, 80 So. 176, 16 Ala. 
App. 602. (2) Knowledge of: prior 
encumbrance. Leénaier y. Hoadley, 58 
N.Y.S. 665, 42 App.Div. 6. 


[b] Matters properly admissible. 
—(1) Contract between guarantor and 
ereditor and creditor’s receipt for 
guarantor’s payment, in subrogation 
Suit against principal debtor. Kirk 
v. Collier, (Tex.Civ.App.) 28 S.W. 
(2d) 1087. (2) Account taken in suit 
by a ward on a guardian’s bond in 
an action by the guardian’s surety, 
who paid the ward, to be subrogated 
to the claim of the guardian against 
one to whom he had loaned the ward’s 
money. Thompson v. Humphrey, 83 
N.C. 416. (3) Acts and declarations 
of deceased relevant to the issue in 
action by subrogee who paid debt of 
deceased husband. Baskett vy. Rudy, 
217 S.W. 112, 186 Ky. 208. 


[ec] .Evidence inadmissible.—(1) 
In action by bank to recover pay- 
ments on contract received by sure- 
ty, evidence that money they advanc- 
ed to highway contractors under their 
assignment of estimates was actually 
used in road work was properly re- 
jected. First Nat. Bank v. U. S. Fi- 
delity & Guaranty Co., 271 P. 57, 127 
Or. 147. (2) In an action by seller 
of salmon, who had recovered judg- 
ment against broker, to establish the 
broker’s right to be indemnified by 
its customers and to be subrogated 
to such right, question as to dispo- 
sition of carload of salmon was prop- 
erly excluded. Evans, Coleman & 
Evans v. Pistorino, 139 N.E. 848, 245 
Mass. 94. 


95. See Evidence §§ 1730-1762. 
96. See cases infra this note. 
[a] Clear evidence.—The subrogee 


must establish his right by clear evi- 
dence. Ward v. Sturdivant, 132 S.w. 
204, 96 Ark. 434; Weaver v. Nor- 
wood, 59 Miss. 665; Hinkle v. Hinkle, 
(Mo.) 236 S.W. 30. 


and, where the original notes 
are indorsed and delivered to the guarantors on pay- 
ment by them of the debt guaranteed, it must be 
presumed, in the absence of a contrary showing, 
that they are the owners of the notes.®? 
also held that, if the person paying the debt relies 
on other security, he is presumed not to expect, 
‘or to be entitted to, subrogation.°? 


tion.°4 


But it is 


[b] Payment by whom.—(1) Evi- 
dence held to sustain a finding that 
the indorsers of a note, the proceeds 
of which paid the judgment lien, 
paid it and that they were therefore 
entitled to subrogation to the. judg- 
ment lien. Dulaney v. Smith, 149 S. 
BE. 441, 153 Va. 118. .(2) Evidence 
held to show that payment was not 
made by the bank from its own funds, 
but was made from a deposit account 
with it of the owner of the land lia- 
ble on the debt. First Nat. Bank vy. 
Dismukes, (Tex.Civ.App.) 240 S.W. 
665. (3) Evidence held to show that 
a minor’s guardian paid out of the 
minor’s funds an amount due from 
the minor’s father on account of a 
mortgage executed by him jointly 
with his brothers, precluding a sub- 
sequent claim by the _ brothers of 
right to subrogation under the mort- 
gage, on account of having paid the 
entire debt. Newton y. Hasterwood, 
(Tex.Civ.App.) 154 S.W. 646. 


[ec], Payment to whom.—(1) Evi- 
dence held sufficient to show that a 
loan by the subrogee to the debtor 
was used to pay the balance due on 
a note secured by mortgage. Corinth 
State Bank vy. First Nat. Bank, 117 
So. 216, 217 Ala. 632. (2) Evidence 
held to show that a loan was not 
made to a company giving a bill of 
sale as security for the loan it in- 
tended to make, but was made to 
another company, and therefore the 
indorser on the note was not entitled 
to avail himself of its benefit. Fisk 
v. Bower, 116 N.B. 568, 227 Mass. 


[d] Payment not voluntary.—(1) 
Evidence held to show that payments 
on a senior mortgage by the holder 
of a junior mortgage were not vol- 
untary. Eppenbach vy. Eppenbach, 
215 N.Y.S. 785, 217 App.Div.-26. (2) 
Evidence held sufficient to show that 
the mortgagor who conveyed the 
land to another and afterward paid 
the note and took an assignment of 
the trust deed and the notes secured 
by it paid such debt not with a view 
of extinguishing his lien, but for the 
purpose of protecting his own inter- 
ests. Kay v. Castleberry, 139 S.W. 
645, 99 Ark, 618. 


fe] S¢condary liability of subro- 
gee.—(1) Evidence held to show that 
notes and mortgage executed by son 
and his mother were signed by moth- 
er as Surety only. Toll vy. Toll, 206 
N.W. 117, 201 Iowa 38. (2) Evidence 
sustained finding that daughter had 
paid father’s indebtedness as accom- 
modation surety. Morris y. Blossom, 
231 N.W. 397,181 Minn. 71. (3) The 
evidence showed that a railway, pay- 
ing a consignor’s judgment for mis- 
delivering property, paid under a pri- 
mary liability and was not, therefore, 
subrogated to the consignor’s rights 
against the person who wrongfully 
obtained the property. Southern Ry. 
Co. v. Swift & Co., 155 S.H. 429, 158 
S.C. 3807. (4) Evidence held not to 
overcome presumption that indorsers 
of trade acceptance were liable in or- 
der of indorsement, as respects the 
right of the drawer who was the first 
indorser to subrogation against the 


[§ 141] 3. Weight and Sufficiency. — 
rules®® apply as to the weight and sufficiency of 
evidence in proceedings for subrogation.®® 


[§ 142] I. Trial. General rules with reference 


sibility of evidence applicable in civil actions gen- 
erally®? apply to proceedings to enforce subroga- 


General 


other indorsers. Citizens’ Trust Co. 
of Utica v. R. Prescott & Son, 227 N. 
Y¥.S. 514, 131 Misc. 884 [aff 229 N.Y.S. 
687, 224 App.Div. 280]. 


[f] Amount of payment.—Evi- 
dence held sufficient to show that a 
wife paid all of her husband’s mort- 
gage debt except the first note. Mc- 
Daniel vy. Conlan, 204 S.W. 850, 134 
Ark, 519. 


[g] Subsequent encumbrancer’s 
knowledge of subrogee’s rights.—(1) 
Evidence held to show notice to a 
subsequent mortgagee of the surety’s 
claim, and to support a judgment that 
the surety’s lien through subrogation 
on the tractor was superior to the 
mortgagee’s. Farmers’ State Bank 
of Richardton v. Stieg, 219 N.W. 776, 
56 N.D. 851. (2) In an action by a 
mother to be subrogated to rights of 
holders of mortgage executed by son 
and his mother, evidence held to show 
that mortgagee of second mortgage 
of son on his undivided one-half in- 
terest had notice that the mother 
signed first mortgage and notes as 
surety only. Toll v. Toll, 206 N.W. 
117, 201 Iowa 38. 


{[h] Wrongful disbursement of 
money due contractor.—In an action 
by a bonding company against a coun- 
ty to recover for its wrongful pay- 
ment to a bank financing a contractor 
to the extent of the company’s liabil- 
ity for claims filed, evidence held in- 
sufficient to show the money was 
paid with the knowledge and consent 
of the company. AXtna Casualty & 
Surety Co. v. Skagit County, 207 P. 
237, 120 Wash. 351. 


{i] Knowledge of intervening en- 
cumbrance-—Evidence held sufficient 
to show that plaintiff paying first 
mortgage and taking new mortgage 
did not know of second mortgage. 
Simon Newman Co, vy. Fink, 273 P. 
565, 206 Cal. 142. 


[i] Negligence of subrogee.—Evi- 
dence held to show negligence of the 
subrogee in not discovering an in- 
tervening claim. Troyer vy. Bank of 
De Queen, 281 S.W. 14, 170 Ark. 703; 
Webber v. Frye, 202 N.W. 1, 199 Iowa 


448 (mechanic’s lien subsequently 
filed). 
{k] Existence of indebtedness.— 


(1) Evidence in an action by the sure- 
ty of a county treasurer to be sub- 
rogated to the rights of the county 
to funds paid by the county treas- 
urer to defendant on a private indebt- 
edness has been held to show that the 
county owned the money thus paid 
by the treasurer (Northern Trust Co. 
v. First Nat. Bank, 156 N.W. 212; 33 
N.D. 1), (2) and that the shortage 
was never even temporarily made 
good (Northern Trust Co. v. First 
Nat. Bank, supra). (3) Evidence, in 
an action by guarantors on notes 
transferred to them, after payment by 
them, held not to show that one of 
the notes was paid, so as to preclude 
an assertion of the right of subroga- 
tion. Cone y. Eldridge, 119 P. 616, 
51 Colo, 564. 


{1] Liability of bank in aiding de- 
faulter.—(1) Evidence i 


For later cases, developments and changes in the law see Annotations, same title and section number, F 


. 


in-a suit by. 


: ee ia Sia | 


A 


i 
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§§ 142-143] 


. 


to submission of issues to the jury in civil actions®? 
apply in actions for subrogation,®® as do the rules 


as to the giving of instructions.®® 


[§ 143] J. Judgment or Decree. One who is enti- 
tled to subrogation may have a judgment or decree 


the surety of a defaulting school 
treasurer to be subrogated to the dis- 
trict’s rights against a bank, the de- 
positary of the school funds, has been 
held to show that the bank had 
knowledge of the treasurer’s default. 
Richfield Nat. Bank of Richfield, 
Minn. v. American Surety Co. of 
New York, 39 F.(2d) 387. (2) Evi- 
dence held to sustain a finding that 
the bank knowingly paid an individ- 
ual check of a tax collector from 
county funds as regards the sureties’ 
right to subrogation. Bank of Menlo 
Peco res: 140 S.E: 859,165 Ga. 


[m] Laches or estoppel.——Subro- 
gation suit by a school treasurer’s 
Surety against depositary bank held 
not barred by laches or estoppel un- 
der facts showing discovery of defal- 
cations. Richfield Nat. Bank of Rich- 
field, Minn. v. American Surety Co. 
of New York, 39 F.(2d) 387. 


{n] Waiver.—To warrant a find- 
ing of waiver of subrogation the im- 
plication should be clear from the 
evidence as to what was said and 
done. Maryland Casualty Co. y. City 
of Cincinnati, 291 F. 825. 


{[o] Agreement for subrogation.— 
(1) Evidence held sufficient to show 
an agreement for subrogation. Teal 
v. Thompson, 20 S.W.(2d) 307, 180 
Ark. 63; Johnson y. Bank of Vander- 
voort, 15 S.W.(2d) 403, 179 Ark. 290; 
Greishaber vy. Farmer, 42 S.W. 742, 19 
Ky... 1028; 
Co., (Tex.Civ.App.) 34 S.W.(2d) 295; 
San Antonio Cattle Loan Co. v. Bla- 
lack & Son, (Tex.Civ.App.) 256 S.W. 
974 [aff (Civ.App.) 267 S.W. 474]. 
(2) In a suit to enforce a vendor’s 
lien by subrogation through payment 
of purchase-money notes, it is imma- 
terial in determining the existence of 
an agreement for subrogation that 
the date of the vendor’s indorsements 
was different from the date of pay- 
ment of the notes. Teal v. Thomp- 
son, supra. (3) Evidence held in- 
sufficient to show an agreement for 
subrogation. Hickenlooper vy. Chris- 
ty, 196 F. 479, 116 C.C.A. 253;, Shad- 
dix v. National Surety Co., 128 So. 
220, 221 Ala. 268. (4) Mere delivery, 
to a party loaning money to mortga- 
gor to satisfy and cancel the mort- 
gage, of the instrument and the note, 
is not sufficient to show agreement 
that lender should be subrogated to 
the rights of the mortgagee under 
the old instrument, being an eviden- 
tiary fact merely tending to show 
such agreement. First State Bank & 
Trust Co. of Abilene v. Walker, (Tex. 
Ciy.App.) 187 S.W. 724. (5) Evi- 
dence held sufficient for the jury on 
the question of whether there was a 
conventional subrogation, American 
Trust & Savings Bank v. Turner, 80 
So. 176, 16 Ala.App. 602. 


[p] Intention to obtain superior 
lien.—-Evidence held not to show that 
one loaning money to mortgagor to 
pay claim of mortgagee’s assignee re- 
lied on obtaining superior lien on 
mortgaged lands. Troyer v. Bank of 
De Queen, 281 S.W. 14, 170 Ark. 703. 


[a] Evidence held insufficient: (1) 
To entitle a bank which forwarded 
checks to a drawee bank for collec- 
tion to subrogation to the drawers 
rights as depositors against the in- 
solvent drawee bank. Leach v. Farm- 
ers’ & Merchants’ Sav. Bank of Mt. 
Pleasant, 220 N.W. 10, 207 Iowa 471. 


Platte v. Securities Inv. |. 
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entered in his favor which will best insure to him 
the enjoyment of his equitable right.! 


Thus the 


surety may be entitled to have the judgment or de- 


(2) To sustain a finding that a cor- 
porate president signed a note with- 
out knowledge that corporate notes 
were pledged as collateral, as affect- 
ing his right on paying the note to 
hold collateral furnished by a fellow 
indorser. Gardiner vy. Holcomb, 255 
P5238, 82 Cal-App.. 342: 


97. See Trial [88 Cyc 1511 et seq]. 
98. See case infra this note. 


[a] Illustration. Where a _ post- 
master admitted the receipt of cer- 
tain money but disclaimed liability 
therefor on the ground that another 
had embezzled it, a surety who paid 
the government claim therefor is en- 
titled to a directed verdict against 
the postmaster. Seward v. National 
Surety Co., 165 N.E. 537, 120 OhioSt. 
47 laff (App.) 165 N.E. 588]. 


99. See cases infra this note. 


[a] Instructions held proper.—(1) 
Charge as to priority of liens held 
not erroneous as misleading. Inves- 
tors’ Syndicate v. Thompson, 158 S.E. 
20, 172 Ga. 203. (2) Charge that ti- 
tle to land purchased under agree- 
ment with administrator was in plain- 
tiffs was held under facts not error, 
because title was in another under 
security deed. Benenson v. Evans, 
134 S.E. 441, 162 Ga. 578. (3) Charge 
as to effect of plaintiffs’ possession of 
land as notice to party paying encum- 
brance thereon. Benenson v, Evans, 
supra. 


[b] Instructions properly refused. 
—(1) Oral requests for instructions. 
Investors’ Syndicate vy. Thompson, 158 
S.E. 20, 172 Ga. 203. (2) Failure to 
charge as to what facts constitute 
implied agreement for subrogation. 
Benenson y. Evans, 134 S.E. 441, 162 
Ga. 578. 


[ce] Propriety of charging on is- 
sue.—Charge as to effect of volunteer 
paying prior encumbrance on land. 
Benenson y. Evans, 134 S.E. 441, 162 
Gan Ou Se 


Instructions to jury generally see 
Trial [38 Cyc 1594 et seq]. 


1. Perkins vy. Scott, 7 Ky.L. 608; 
De Forest v. Peck, 32 N.Y.S. 413, 84 
Hun 299. 


[a] Thus (1) where at the time of 
execution of notes for three thousand 
dollars secured by mortgage on the 
maker’s homestead there was due to 
payees one thousand six hundred dol- 
lars, the balance of what they had 
previously paid for the maker upon 
his purchase-money notes for the 
homestead, the payees, in suit to en- 
foree the notes, were entitled to judg- 
ment foreclosing the vendor’s. lien 
for one thousand six hundred dollars, 
together with interest and attorney’s 
fees stipulated in the original pur- 
chase-money notes. M. Kangerga & 
Bro. v. Willard, (Tex.Civ.App.) 191 
S.W. 195. (2) Where a street con- 
tractor, having performed work un- 
der contracts pursuant to Improve- 
ment Act of 1912 (Civ. Code [1913] tit 
7 e@ 18), was adjudged a bankrupt, 
the contractor’s surety, liable to cred- 
itors who had filed claims as provid- 
ed by par 1962, on beginning action 
to subject proceeds of the contracts 
to payment of claims or to be subro- 
gated to the rights of creditors, and 
to prevent a multiplicity of suits, 
could join creditors as defendants to 
determine its liability, and the court, 
in order to afford complete relief, 


eree establish his right of subrogation against the 
principal;? and where the subrogee pays off a debt 


could render judgment in favor of 
each of the several claimants against 
the surety. U.S. Fidelity & Guaran- 
ty Co. v. California-Arizona Const. 
Co.,, 186" RP. 5025-21 Ariz: 172. 


[b] Mode in which lien enforced. 
—(1) The subrogee to a vendor’s lien 
on land may not be decreed the land 
without a sale, even though its value 
is less than the amount of the lien, 
it being necessary to enforce the lien 
in the uSual manner. Dixon y. Mor-~ 
gan, 285 S.W. 558, 154 Tenn. 389. (2) 
Where the court orders a mortgage 
paid by the attaching creditor before 
levy foreclosed to satisfy plaintiff's 
equitable lien, and where property 
has been placed in the hands of a re- 
ceiver and sold and the money re- 
mains in the receiver’s hands at the 
time judgment rendered, an order that 
the property be sold to satisfy the 
lien is erroneous, or irregular, the 
proper judgment being for the court 
to order the receiver to pay off the 
liens out of the money in his hands. 
Edwards v. Negim & Co., 231 P. 488, 
105, Okls 7: 


[ce] Protection of debtor’s rights. 
—A decree subrogating plaintiff to 
the lien securing the debt he paid 
and providing for the protection and 
preservation of all the rights which 
defendant had against the _ original 
creditor is proper. Irvin y. Irvin, 
(Tex.Civ.App.) 7 S.W.(2d) 1103. 


[ad] Assignment of lien.—An as- 
signment to the subrogee of a mort- 
gage, which does not increase the 
liens on the property, may be direct- 
ed without notice to junior encum- 
brancers. Manilla Anchor Brewing 
Co. v. Raw Silk Trading Co., 148 N. 
Y.-S. 119, 163. App.Div. 30. 


[e] Effect of decree.—Where a 
judgment gives a right to be subro- 
gated, on certain contingencies, to a 
mortgage, the subrogee’s right to 
subrogation will extend to all’ the 
land covered by the mortgage, even 
though the court denied a motion to 
find that it covered a specified parcel 
included therein. Baxter Sash & 
Door Co. v. Ornes, 153 N.W. 594, 130 
Minn. 214. 


[f] Amendment cf decree.—Where 
a school district enters a judgment 
on a bond of a tax collector in the 
name of the commonwealth, and sub- 
sequently revives the same, and 
thereafter a vendee of a surety on 
the bond who had paid the county 
money due by the collector to the 
county secures an order of court 
subrogating herself to the rights of 
the county, but to the term and num- 
ber to the scire facias in favor of 
the school district, without the coun- 
ty ever having begun an action, the 
court may thereafter amend the or- 
der by striking out therefrom the 
judgment in favor of the school dis- 
trict. In such a case the rights of 
the intervenor are in no way affect- 
ed by the order, inasmuch as she has 
her judgment and lien as of the date 
when it was entered. Commonwealth 
v. Horan, 39 Pa.Super. 575, 580. 


2. Bankers’ Surety Co. v. Linder, 
137 N.W. 496, 156 Iowa 486. 


[a] Thus after the supreme court 
has, on affirmance of a judgment, ren- 
dered judgment on the supersedeas 
bond, on motion under Code § 4140, 
the district court has, in a suit by 
the surety, jurisdiction to protect its 
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for which he is bound, during the prosecution of 
an action by the creditor, he may ask the court to 
render judgment for him instead of for the eredi- 
tor;? but where the right demanded is disputed by 
other parties to the action having adverse interests, 
the court will go no further than to direct the sub- 
rogation on such terms as may be justified, leaving 
the conflicting claims to be determined by future ad- 
judication.t Also, where the principal has been 
discharged in bankruptcy, the court will not provide 
in the judgment for subrogation of the surety against 
the principal.’ A creditor who obtains a judgment 
against several defendants, by one of whom it is 


*SUBSCRIBE.: [§ 1] A. In General. The term 
is derived from the Latin “subscribo,” meaning to 
write under or underneath,? and has a well defined 
meaning;*? but its significance when used in writ- 
ten instruments must often be sought in the context 
and attending cireumstances.* 

[§ 2] B. Primary Sense.® To attest or give con- 
sent or evidence knowledge, by underwriting, usu- 
ally (but not necessarily) the name of the subserib- 


rights to subrogation before it pays 


the judgment. Bankers’ Surety Co.| 344 [cit New Standard D.; Webster 
vy. Linder, 137 N.W. 496, 156 Iowa] D.]J. 
486. 2. 


3. Perkins v. Scott, 7 Ky.L. 608. 
4, eee vy. Tompkins, 18 Abb.Pr. 


118 Misc. 641. 
4. Corporation 


(N.Y.) 2 Latham, 160 S.H. 292, 294, 
5. Edrington v. Gee, (Tex.Civ. 344. 
App.) 30 S.W.(2d) 360. 5. Cross references: 


6. Bankers’ Surety Co. v. Linder, 
1387 N.W. 496, 156 Iowa 486; Spring- 
er v. Springer, 43 Pa. 518. 


7. Pittsburgh-Westmoreland Coal 


Co. v. Kerr, 115 N.E. 465, 220 N.Y.| 


“Siegen” 


43 Pa. 
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Latham, 160 S.E. 292, 294, 201 N.C. 12. 


In re Yakel, 195 N.Y.S. 355, 357, 


“Signature” distinguished see Signa- 
tures § 1 note 13 [a] (38). 


distinguished see Signatures [b] 
§ 1 text and notes 12-14. 


California Canneries Co. v. Sca- 
tena, 49 P. 462, 117 Cal. 447, 450; In 
re Walker, 42 P. 815, 110 Cal. 387, 393, 


¥ 


paid, cannot interfere to prevent a decree of sub- 
rogation in favor of the party paying against the 
other defendants for that portion of the debt which 
they should pay. The recovery of a money judg- 
ment in an action to enforce a right of subrogation 
is merely incidental to the subrogation.’ 


[§ 144] K. Review. It has been held that sub- 
rogation being an equitable remedy can be properly 
reviewed in higher courts only by appeal,* and the 
proceedings therein should be in analogy to equity 
practice, as by petition and answer and not on mere 
notice.°® 


\ 


er;* to attest by writing the name;’ to give con- 
sent to something written by signing one’s name;* 
to set one’s hand to a writing;® to set under or to 
write under;!° to sign in witness or attestation ;** 
to sign one’s name to a letter or other document ;*? 


to sign with one’s name;** to write at the bottom , 


or end of a writing or instrument;'* to write one’s 
name beneath or at the end of an instrument;+® 
to write underneath,!® as one’s name.1* The strict 


Webster Int. D. [quot State v. 
ees 80 N.E. 149, 150, 168 Ind. 
163]. 


13. In re Yakel, 
357, 118 Misc. 641. 


Commission Vv. 14. Burrill L. D. [quot Wild Cat 
201 N.C.| Branch v. Ball, 45 Ind. 218, 216]. 


[a] Similar definition.—‘‘To write 
below a documentary statement.” 
Corporation Commission v. Wilkin- 
son, 160 S.E. 292, 294, 201 N.C. 344 
[cit New Standard D.; Webster D.]. 


Etymology and definition of 
the word as given by lexicographers 
shows that its meaning, when applied 
to a signature to an instrument in 
writing, is the signature or writing 


195 N.Y.S. 355, 


8. Springer y. Springer, 
518. 


[a] Question cannot be raised for 
first time on appeal—McMaken vv. 
Niles, 60 N.W. 199, 91 Iowa 628. But 
see Townsend v. Cleveland Fire 
Proofing Co., 47 N.E. 707, 18 Ind.App. 
568 (where, while there was no pray- 
er in the complaint for subrogation 
nor sufficient facts alleged to entitle 
plaintiff to subrogation, plaintiff hav- 
ing assumed and argued the case on 
that theory in the brief, the appellate 
court determined the case on that 
basis). 


[b] Harmless error.—In replevin 
by a chattel mortgagee for possession 
of the property, it is not reversible 
error to render judgment in favor of 
one who, although not a party to the 
action, after its commencement pays 
the mortgage debt and is entitled to 
subrogation to the rights of the mort- 
gagee as against one wrongfully 
holding possession of the property. 
Lessert v. Krebs, 196 P. 1070, 108 
Kan. 752. 


9. Springer v. 
518. 

1. See also Subscriber post; 
Subscription post. 


2. James v. Patten, 6 N.Y. 9, 12, 55 
Am.D. 376; Atty.-Gen. v. Clarke, 59 
A. 395, 396, 26 R.I. 470. 


[a] “Sub, under; scribere, to 
write.’”—Corporation Commission v. 


Springer, 43 Pa. 


and 


52 Am.S.R. 104, 30 L.R.A. 460. 
“Attest” 6 C.J. p 551. 


7. Johnson D. [quot Roberts v. 
Phillips, 4 E.&B. 450, 455, 82 E.C.L. 
450, 119: Reprint 162]. ’ 


8. Webster Int. D. [quot State v. 
Pi oi we 80 N.E. 149, 150, 168 Ind. 


[a] Similar definition.—‘To give 
consent by underwriting the name.” 
Johnson D. [quot Roberts v. Phillips, 
4 B.&B. 450, 455, 82 E.C.L. 450, 119 
Reprint 162]. 


pant Pridgen v. Pridgen, 35 N.C. 259, 


10. Loughren v. B. F. Bonniwell & 
Co., 101 N.W. 287, 125 Iowa 518, 106 
Am.S.R. 319. 


[a] “As opposed to a signature at 
some other place.’’ Loughren y. B. F. 
Bonniwell & Co., 101 N.W. 287, 125 
Iowa 518, 106 Am.S.R. 319. 


ll. Richardson D. [quot Roberts 
v. Phillips, 4 E.&B. 450, 455, 82-E.C.L. 
450, 119 Reprint 162]. 


[a] Similar definition.—“‘To wit- 
ness or attest.” Richardson D. [quot 
Roberts v. Phillips, 4 E.&B. 450, 455, 
82 B.C.L. 450, 119 Reprint 162}. 


“Attestation” 6 C.J. p 553. 


“Sign” distinguished see Signatures 
§ 1 text and notes 12-14. 


of one’s name beneath or at the end 
of an instrument. James v. Patten, 6 
N.Y. 9, 12, 55 Am.D. 376 [rev 8 Barb. 
344]; Atty.-Gen. v. Clarke, 59 A. 395, 
396, 26 RT. 470. 


[c] “In its popular meanings the 
word is usually limited to a signature 
at the end of a printed or written in- 
strument.”” Corporation Commission 
atlaerer, 160 S.B. 292, 294, 201 


Construed to require sigt at 
anes of will see Wills [40 it Bak 


15. Matter of Griffin, 106 N.Y.S. 
56 Misc. 21, 25. S48 


16. Ashwell v. Miller, 103 N.B. 37, 
54 Ind.App. 381; Ashton y. Stoy 
64 NW: 804, 28° lowa 197, 201; 90m 

A. 3 atter o trong, 16 N.Y.S. 
104, 2 Conn.Surr. 574, S76. mee 
tion Commission vy, Wilkinson, 160 
S. E._ 292, 294, 201 N.C. 344 [cit New 
Standard D.; Webster D.]. See Myers 
v. More, 110 N.W. 989, 78 Neb. 448 
(declaring such to be the literal 
meaning). 


[a] Similar definitions.—(1) “To 
write beneath.” Davis v. Shields, 26 
Wend. (N.Y.) 341, 357. (2) “To write 
under.” Burrill L. D. [quot Wild Cat 
Pranch v. Ball, 45 Ind. 213, 216]. 


17. Ashton v. Stoy, 64 N.W. 
96 Towa 197, 201, 30 TRA. S84, Cost 
poration Commission v. Wilkinson, 
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definition of the term involves the idea of a writ- 
t ; Moreover, the term 
is said to refer rather to the place of signature than 
to the manner thereof,?° since it ordinarily implies 
that the name of the party who subscribes is set 
by him or by his authority at the bottom or end of 


ten signature!® or a writing.19 


the writing or document.?1 


Subscribing has been defined as meaning the sign- 


ing of one’s own name.?? 
Subscribing witness.23 


prove its due execution;?® 


160 S.B. 292, 294, 201 N.C. 344 [cit 
New Standard D.; Webster D.]. ° 


[a] Similar definition.—“To write 
the name under.” - Burrill L. D. [quot 
ene Cat Branch v. Bali, 45 Ind. 213, 
216]. f 


18 Rutenbeck v. Hohn, 121 N.W. 
698, 143 Iowa 13, 19, 136 Am.S.R. 731; 
Mills v. Friedman, 181 N.Y.S. 285, 
292, 111 Misc. 253. 


As meaning agreement or assent 
irrespective of writing see infra § 3. 


19. Hagen v. Gresby, 159 N.W. 3,. 


6, 34 N.D. 349, L.R.A.1917B, 281. 


20. Ashwell v. Miller, 103 N.E. 37, 
39, 54 Ind.App. 381; Loughren v. B. 
F. Bonniwell & Co., 101 N.W. 287, 125 
Iowa 518, 106 Am.S.R. 319. 


{a] “That is to say, the signature 
must be at the end of the instrument 
rather than at some other place.” 
Loughren v. B. F. Bonniwell & Co., 
101 N.W. 287, 125 Iowa 518, 106 Am. 
S.R. 319. 


21. American Surety Co. v. Worces- 
ter Cycle Mfg. Co., 100 F. 40, 41; 
Ashwell v. Miller, 103 N.E. 37, 39, 54 
Ind.App. 381; Stone v. Marvel, 45 N.H. 
481. 


[a] “In habitual use it denotes the 
writing the name at the end of any 
writing, in token of assent or attes- 
tation, according to the import of the 
writing itself.” Davis v. Shields, 26 
Wend.(N.Y.) 341, 357. 


22. Smith v. Buffum, 115 N.E. 669, 
226 Mass. 400, L.R.A.1917D 894 (de- 
fining ‘“‘Subscribe’’). 


[a] Place of signing.—-When ap- 
plied to the act of signing one’s name 
to an instrument in writing, means 
the signing of such name beneath or 
at the end of such instrument. Miller 
y. Miller, 104 N.E, 588, 591, 55 Ind. 
App. 644 (defining ‘“‘signed’’). 


b “Sioninge” as practically the 
oe thing.—Ashwell v. Miller, 103 


N.E. 37, 39, 54 Ind.App. 381. See also 
Signatures § 1. 
[c] “Attesting”  distinguished.— 


Tobin v. Haack, 81 N.W. 758, 79 Minn. 
101, 106. But see Attest 6 C.J. p 552 
note 78 [a]. 


23. Subscribing witness: 


Signature of, to contract see Con- 
tracts § 129 text and note 2. 


To will see Wills [40 Cyc 1107-1128]. 


See also Attesting Witness 6 C.J. p 
555; Attestation 6 C.J. p 553 and 
cross references thereunder. 


24. In re Rothstein’s Hstate, 233 
N.Y.S. 235. 


25. Luper v. Werts, 23 P. 850, 19 
Or. 122, 135 [cit Code Annot. § 757]. 


The phrase has a clear 
and certain meaning,?* it being defined as one who 
sees a writing executed, or hears it acknowledged, 
and at the request of the party thereupon signs his 
name as a witness;*° one who subscribes his name 
to a writing in order to be able at a future time to 
one who was present 


Rothstein’s Estate, 


SUBSCRIBE 


ing clause.?8 


[60 C.J.] 839 


when the instrument was executed, and who at that 
time, at the request or with the assent of the party, 
subscribed his name to it, as a witness of the exe- 
eution;*7 one who writes his name under an attest- 


Subscribed,?® in the technical sense, means signed 
at the bottom.°®° 


a legal signing or attestation.?+ 


The word is also used in sense of 
Phrases: “Persons 


who have subscribed by virtue of this act,’?? and 


agree ;34 


tion. 


“subseribed and sworn to.”33 


[§ 3] ©. Secondary Sense—1. As Assent. To 
to assent®® or consent.*® 
is purely metaphorical.*? 


[§ 4] 2. In Reference to Contract or Contribu- 
To agree in writing to furnish a sum of mon- 
ey, or its equivalent, for a designated purpose;*® 


This meaning 


[a] “A subscribing witness to a; Signed construed to mean see Signa- 


deed is one who sees it signed, sealed 
and delivered,.or hears it acknowl- 
edged, and signs his name as a wit- 
ness, at the instance of the maker.” 
Gaskill v. King, 34.N.C. 211, 217. 


Witnesses to signature of deed see 
Deeds § 84. 


26. Bouvier L. D. [quot In re Roth- 
stein’s Estate, 233 N.Y.S. 235, 236]. 


[a] “In order to make a good sub- 
scribing witness, it is requisite that 
he should sign his name to the in- 
strument himself, at the time of its 
execution, and at the request or with 
the assent of the party.” Bouvier L. 
D. [quot In re Rothstein’s Estate, 233 
N.Y.S. 235, 236]. 


27. Greenleaf Evid. [quot Houston 
v. State, 21 So. 813, 114 Ala. 15, 17; 
283° -N- Y.-S. (200, 
236; Huston v. Ticknor, 99 Pa. 231, 
238; Tate v. Lawrence, 11 Heisk. 
(Tenn.) 503, 510]; In re Clute, 75 N. 
ae Hen 37 Misc. 586, 588, 3 Mills 
urr, 8, 


{a] Similar definition.—“One who 
was present when the instrument was 
executed, and who at that time sub- 
scribed his name to it as a witness of 
the execution.” In re McDonough’s 
Estate, 193 N.Y.S. 734, 736, 201 App. 
Div. 203. 


[b] In sense of registry law, it 
has been held that a subscribing wit- 
ness is one who becomes a witness at 
the request of the bargainor, either 
in his presence or at his special re- 
quest, or with his assent upon his ac- 
knowledgment of the execution of the 
deed. Tate v. Lawrence, 11 Heisk. 
(Tenn.) 508, 515. 


28. Smith v. Crotty, 38 S.E. 110, 112 
Ga. 905, 906 [cit Abbott L. D.; Ander- 
son L. D.; Black L. D.; Bouvier L. 
D.; Rapalje & L. L. D.J. 


[a] Technically construed, the 
term applies only to a written instru- 
ment, but in construing a statute pro- 
viding that all beneficial devises, etc., 


| made or given in any will, to a sub- 


scribing witness thereto, shall be 
wholly void unless there be two other 
competent subscribing witnesses to 
the same, the term was treated as 
synonymous with “attesting witness.” 
Godfrey v. Smith, 103 N.W. 450, 73 
Neb. 756, 767. See also Attesting Wit- 
ness 6 C.J. p 555 text and note 16. 


29. Subscribed: 


Compliance with requirement that 
lease be see Landlord and Tenant 
§ 41 text and note 64. 


Requirement that name shall be, as 
regulating place of signature see 
Deeds § 80 text and notes 34, 35; 
Frauds, Statute of § 359 text and 
note 29. 


tures § 1 note 14 [a]. 


30. Inre Cravens’ Hstate, 225 N.W. 
398, 899, 177 Minn. 437. 


[a] “Signed” interchangeable.— 
Myers v. Moore, 110 N.W. 989, 990, 78 
Neb. 448 [cit California Canneries Co. 
v. Sceatena, 49 P. 462, 117 Cal. 447; 
In re Walker’s Hstate, 42 P. 815, 110 
102] 387, 30 L.R.A. 460, 52 Am.S.R. 


31. See cases infra this note. 


[a] “Attested” compared.—Inter- 
national Trust Co. v. Anthony, 101 P. 
781, 785, 45 Colo. 474, 22 L.R.A.N.S. 
1002, 16 Ann.Cas. 1087. 


[b] “Attested” distinguished.—In 
tee Estate, (Wash.) 8 P.(2d) 


“Execution” synonymous see Pxe- 
cution 23 C.J. p 279 note 60 [b]. 


32. Thames Tunnel Co. vy. Shel- 
don, 6 B.&C. 341, 13 E.C.L. 161, 108 
Reprint 477. 


(ee See Affidavits § 104 note 74 


34. Webster Int. D. [quot State v. 
Hazzard, 80 N.E. 149, 150, 168 Ind. 
163]; Ashton v. Stoy, 64 N.W. 804, 
96 Iowa 197, 201, 30 L.R.A. 584. . 


“Agree” 2 C.J. p 976. 


35. Richardson D. [quot Roberts 
v. Phillips, 4 B.&B. 450, 455, 82 B.C.L. 
450, 119 Reprint 162]; Webster Int. D. 
[quot State v. Hazzard, 80 N.E. 149, 
150, 168 Ind. 163]; Ashton v. Stoy, 
64 N.W. 804, 96 Iowa 197, 201, 30 
L.R.A. 584, 


' “Assent” as verb 5 C.J. p 542. 


36. Richardson D. [quot Roberts vy. 
Phillips, 4 E.&B. 450, 455, 82 BE.C.L. 
450, 119 Reprint 162]. See Davis v. 
Shields, 26 Wend. (N.Y.) 341, 357 (dis- 
cussing the term “‘subscribed” in its 
secondary meaning ‘denoting the con- 
sent, assent, or promise thus convey- 
ed, without reference to the external 
mode of expressing it, as ‘I subscribed 
to Ricardo’s doctrine of’ rent’’’), 


“Consent” as verb see Consent § 2. 


37. Davis v. Shields, 26 Wend. (N. 
RCSA iste O\ls 


[a] “This second sense is excluded 
when actual writing is spoken of; 
and besides, holds only when the word 
is used as a neuter or intransitive 
verb, accompanied by the preposition 
‘to.’’”? Davis v. Shields, 26 Wend. 
CINGYs) goth 35. 


38. Anderson L. D. [quot Wasson 
v. Clarendon College & Univ. Train- 
ing School, (Tex.) 131 S.W. 852, 853]; 
Heller v. Elwood Board of Trade, 47 
N.E. 649, 650, 180 Ind.App. 188; 
Strong v. Eldridge, 36 P. 696, 698, 8 


840-950 [60 C.J.] 


to agree to pay;® to set one’s name to a paper in 
token of promise to give a certain sum.*° 
enter one’s name for a newspaper, a book, ete.*+ 


To promise to give the thing sub- 
seribed for, or to contribute to the undertaking ac- 


Subscribe for. 


cordingly.*? 
Other phrase: 
also “subscribed capital stock.’’4* 


SUBSCRIBER.**® 


Wash. 595, 600 [both cit Anderson 
L. D.]. See also Thames Tunnel Co. 
v. Sheldon, 6 B.&C. 341, 347, 13 H.C. 
L, 161, 108 Reprint 477 (construing 
the word “subscribed” to apply to 
“a man who puts down his name to a 
contract, by which he binds himself 
to contribute to the extent of ‘the 
number of shares for which he puts 
down his name’’). 


fa] As to assist charitable or re- 
ligious chject, or to take stock in cor- 
poration.—Anderson L. D. [quot Was- 
son v. Clarendon College & Univ. 
ae peuool, (Tex.) 131 S.-W. 852, 


39. Mills v. Friedman, 181 N.Y.S. 
285,292, 111 Mise. 253. 


[a] As used in reference to con- 
tracts for stock in a corporation to 
be organized, the term has a definite 
technical sense, including in it the 
idea of a promise to pay the amount 
subseribed in the manner agreed up- 
on. Cheraw, ete, R. Co. v. White, 
V4, CSC. Vb, 


40. Webster Int. D. [quot State v. 
cee 80 N.E. 149, 150, 168 Ind. 


41. Webster Int. D. [quot State v. 
Hazzard, supra]. 


42. Sagory v. Dubois, 3 Sandf.Ch. 
(N.Y.) 466, 493 (declaring the phrase 
to be one of the ordinary significa- 
tions of the word). 


43. Atty.-Gen. v. New York, etc., 
R. Co., 84 N.E. 737, 198 Mass. 413, 426. 


44. Moore v. Lent,,22 P. 875, 81 
Cal. 502, 505. 


45. See also Subscribe ante; 
scription post. 

4G. Webster Int. D. [quot State v. 
Hazzard, 80 N.E. 149, 150, 168 Ind. 
163; Ashton v. Stoy, 64 N.W. 804, 
96 Iowa 197, 201, 30 L.R.A. 584]. 

47. Subscriber to: 


Capital stock of corporation sée Cor- 
porations § 754 text and note &9. 


Sub- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


“Subscribe for, take or hold;’’4? 


One who subseribes.*® 


In reference to contracts or undertakings.4? 
who contributes to an undertaking by subscribing,** 


SUBSCRIBE—SUBSCRIPTION 


Also to | or the like;*® 


subscription to the capital stock of a corporatio 
one who has agreed to take stock from the corpo- 
ration on the original issue of such stock.°+ 


SUBSCRIPTION.°2 
term involves the idea of a written signature.°? 


as one who enters his name for a paper, book, map, — 
also one who becomes bound by a 


niga 


The strict definition of the 
The 


term may also be used in the sense of a formal writ- 


ten promise.*# 


One 
edgment.’’55 


Subscription contract generally see 
Subscriptions post. \ 


48. Webster Int. D. [quot State v. 
Hazzard, 80 N.E. 149, 150, 168 Ind. 
163; Ashton v. Stoy, 64 N.W. 804, 96 
Iowa 197, 201, 30 L.R.A. 584]. 


[a] Yerm may apply either to 
those who have advanced money or 
to those stipulating for a future ad- 
vance. Thames Tunnel Co. v. Shel- 
don; (62 Bi&e. 341,347 u13s) H.C... 168; 
108 Reprint 477. 


[b] “Subscriber” means an em- 
ployer who has become a member of 
the association or insured under the 
In re Cox, 114 N.B. 281, 283, 225 
Mass. 220. 


49. Webster Int. D. [quot State v. 
Hazzard, 80 N.E. 149, 150, 168 Ind. 
163; Ashton v. Stoy, 64.N.W. 804, 
96 lowa 197, 201, 30 L.R.A. 584]. 


[a] “Yo become a subscriber to a 
newspaper includes some voluntary 
act on the part of the subscriber, or 
something which is in effect an as- 
sent by him to the use of his name as 
a subscriber.” It does not include a 
person to whom a paper is sent with- 
out his knowledge or consent. Ash- 
ton v. Stoy, 64 Nat 804, 96 Iowa 197, 
201, 30 L.R.A. 584 


50. Reid v. De Jarnette, 51 S.E. 770, 
123 Ga. 787, 790; Latimer v. Bennett, 
139 S.E. 570, 572, 37 Ga.App. 246. See 
also Corporations § 754 text and note 
88 (defining ‘“‘subscribers’’). 


[a] “Stockholder” distinguished.— 
Reid v. De Jarnette, 51 S.E. 770, 123 
Ca (8%, 7905 Latimer v. Bennett, 139 
S.E. 570, 572, 37 Ga.App. 246. 


“Stockholder” defined see Corpora- 
tions § 1264. 


51. Jones v. Rankin, 140 P. 1120, 
12 A NINES 5:6. 


52. Subscription: 
Generally see Subscriptions § 1. 


By witnesses to will see Wills [40 
Cye 1107-1128]. 


act. 


Phrase: “Subscription, publication, and acknowl- 


‘Required by statute as affecting lo- 


cation of signature see Signatures § 
11 text and note 93. 


To: 
Copal steck see Corporations § 


Designation of beneficiaries by 
making mark see Mutual Benefit 
Insurance § 150 note 55 [a] (2). 


Information see Indictments and 
Information § 160 note 8 [a]. 


53. Rutenbeck vy. Hohn, 121 N.W. 
698, 143 Iowa 13, 19, 186 Am.S.R. 731; 
Mills v. Friedman, 181 N.Y.\S. 285, 292, 
111 Misc. 253. 


[a] erm as including subscrib- 
ing mark.—United States v. Black, 
247 F. 942, 946, 160 C.C.A. 132; Mo- 
saic Templars of America v. Mills, 
102. Sol \538) 4539). 20). Ala. Apps 399s 
Dawkins v. Petteys, 181 S.W. 901, 903, 
121 Ark. 498; Pugh vy. Jackson, 159 
S.W. 600, 154 Ky. 772; Phinnie v. At- 
Kinsen; “1277. P, Pipl W222 Oke ae 
Harris v. Hart, 151 P. 1038, 1040, 49 
Okl. 143; Scivally & Hodges v. Doyle, 
454 Ps. 618, 6195" 50), Ok 42 755 Saloawe 
Moore, 149 P. 211, 212, 46 Okl. 613. 


[b] “Attestation” distingnished.— 
“Attestation is the act of the senses; 
subscription is the act of the hand; 
the one is mental, the other mechani- 
eal.” Swift v. Wiley, 1 B.Mon. (Ky.) 
114, 117; Tilton v. Daniels, 109 A. 
145, 79 N.H. 368, 8 A.L.R. 1073; Hill 
v. Davis, 167 P. 465, 466, 64 OKl. 253, 
L.R.A.1918B 687. See In re Klufa’s 
Estate, 188 P. 329, 330, 78 Okl. 13 (case 
omits all after “hand’’). 


“Attestation” 6 C.J. p 553. 
“Signature” distinguished see Sig- 
natures § 1. 


54. State ex rel. Western Const. 
Co. v. Board of Com’rs of Clinton 
County, 76 N.E. 986, 990, 166 Ind. 162. 


Subscription contracts see Sub- 
scriptions post. 


55. In re Parker’s yy, 225 N.Y.S. 
203, 207, 130 Misc. 54 


ee 


{60 C.J.] 


SUBSCRIPTIONS 
By Josrpu W. Rousse 
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A. In General [§ 29] p 963 
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E. Change of Plan or Purpose [§ 33] p 965 
F. Abandonment of Undertaking [§ 34] p 966 
G. Subscriptions Conditioned on Other Subscriptions [§ 35] p 966. 


VII. PAYMENT [§§ 36-38] p 967 bs 
A. In General [§ 36] p 967 
B. Demand [§ 37] p 967 
C. Abatement of Subscriptions [§. 38] p 967 


VIII. REVOCATION AND LAPSE [§§ 39-40] p'968 
A. In General [§ 39] p 968 
B. Death or Insanity of Subscriber [§ 40] p 968 ak 


IX. RELEASE OR DISCHARGE OF SUBSCRIBER [§ 41] p 969 
X. RECOVERY BACK OF SUBSCRIPTION [§ 42] p 969 


XI. ACTIONS [§§ 43-53] p 969 
A. In General [§ 43] p 969 
B. Parties [§§ 44-46] p 969 
1. Parties Plaintiff [§§ 44-45] p 969 
a. In General [§ 44] p 969 
b. Corporations [§ 45] p 970 
2. Parties Defendant [§ 46] p 970 
C. Pleading [$$ 47-49] p 971 
1. Declaration, Petition, or Complaint [§ 47] p 971 
2. Plea, Answer, and Reply [§ 48] p 971 
3. Issues, Proof, and Variance [§ 49] p 972 
D. Evidence [§§ 50-52] p 972 
1. Preswmptions and Burden of Proof [§ 50] p 972 
2. Admissibility [§ 51] p 973 
3. Weight and Sufficiency [§ 52] p 973 
E. Trial [$ 53] p 974 
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Consideration for note for subscription to stock see Bills , Subscriptions:—Continued 
and Notes § 375. By :—Continued 


Constitutionality of statute validating subscription see Town in aid of corporation see Towns [88 Cyc 643 
Constitutional Law § 794. 649]. 
Parol evidence to vary or contradict see Evidence §§ To stock of: 
1485, 1486. Bank see Banks and Banking §§ 34-39. 
Subscription: ; Building and loan association see Building and Loan 
As meaning signature see Signatures § 1, Associations § 28 et seq. 
Made on Sunday see Sunday § 67. . Corporations see Corporations §§ 752-1032. 
Bee ony ae Seas company see Joint-Stock Companies §§ 
any ae ae of ene see mallroeda § poe mee Railroad see Railroads §§ 26-33. 
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Corporations §§ 4092-4108. = 366]. % “a eee tee 
eer ereen in aid of railroad see Railroads §§ 
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I. DEFINITIONS AND NATURE 


_ [§ 1] A subscription contract or subscription, as 
it is often called, may be defined as a legal obliga- 
tion to make a payment in money or its equivalent 
in furtherance of a charitable, business, or other 
undertaking. The offer from which the obligation 
proceeds generally assumes the form of an express 
written promise? to pay money for a stated purpose 


and becomes binding when accepted? and founded 
on a consideration,* or when the offerer is estopped 
to deny the validity of the promise.> The promise 
need not be to pay money, but may be for the per- . 
formanee of other acts,® as, for example, to give a 
note,’ to convey land,® or to furnish labor and ma- 
terial.® 


II. REQUISITES AND VALIDITY 


[§ 2] A. Form, Execution, and Delivery1°—1. In 
General. No particular formality is necessary to a 
contract of subscription,'! but any form or state- 
ment by which an intent to effect such an agreement 
or contract appears is sufficient.12 In the absence of 

statutory provisions to the contrary,!* and subject 
to the limitations imposed on oral contracts gener- 
ally by the statute of frauds,14 subscriptions need 
not be in writing, but may be oral.t> The subscrip- 
‘tion contract may consist of separate sheets or docu- 
ments if they are properly related.‘® The writing 
must be more than a mere proposal contemplating 
further proceedings.17 


Date. The paper is not invalid if undated.1® 


[§ 3] 2. Certainty and Definiteness. As in the 
ease of contracts generally,t® the nature and ex- 
tent of the obligation of a subscription contract 
must be certain and definite.2° A promise to pay 
an amount not stated or determinable is too indefi- 
nite.?1 


{§ 4] 3. Designation of Payee. It is not neces- 
sary that thé payee should be named in the sub- 
scription paper; it is sufficient if there is an ac- 
ceptance by the party intended;22 and it is not 
necessary that the payee be in existence at the 


1. See cases infra this section; 
and §§ 2-38. 
[a] Other definitlons—(1) The 


act by which a person contracts in 
writing to fufnish a sum_of money 
for a particular purpose. Bouvier L. 
D. [quot Jefferson County Farm Bu- 
reau v. Sherman, 226 N.W. 182, 208 
Iowa 614; Wasson v. Clarendon Col- 
lege & University Training School, 
(Tex.Civ.App.) 131 S.W. 852]. (2) 
A written contract by which one en- 
gages to contribute a sum of money 
for a designated purpose. Heller v. 
Elwood Board of Trade, 47 N.E. 649, 
180 Ind.App. 188. : 


Other meanings of “subscription” 
see ante p 840. 


“Snbscribe” defined see ante p 838. 
“Subscriber” defined see ante p 840. 


2. See infra 8 2. 
3. See infra § 8. 
. 4 See infra § 9. 
5. See infra § 17. 


6. See cases infra notes 7-9. 


7. Chicago University v. Emmert, 
79 N.W. 285, 108 Iowa 500. 


8. Harrisburg Bd. of Trade v. Eby, 
1 Dauph. Co. (Pa.) 99; Union Stop- 
per Co. v. MecGara, 66 S.E. 698, 66 W. 
Va. 4038. 

9. State University v. Buell, 2 Vt. 
48. 

10. Expression of consideration see 
infra § 9. 

ll. State v. Hazzard, 80 N.E. 149, 
168 Ind. 163. 


12. State v. Hazzard, supra. 


[a] Subscription in form of prom- 
issory note.—The instrument sued on, 
although in the complaint referred to 
as a promissory note, and itself refer- 
ring to the money promised to be paid 
as a donation, was simply a subscrip- 
tion to procure construction of a des- 
ignated public road. Ex parte South, 
88 So. 221, 205 Ala. 31 [cert den 88 
So. 219, 17 Ala.App. 569]. : 


See statutory provisions. 


13. 

14. See Frauds, Statute of § 398. 

15. Lewis v. Durham, 265 S.W. 934, 
205 Ky. 403. See Rutenbeck v. Hohn, 


121 N.W. 698, 700, 143 Iowa 13, 136 


Am.S.R. 731 (where the court, in dis- 
cussing the validity of subscriptions 
to corporate stock, said: ‘While the 
strict definition of the word ‘sub- 
scribe’ or ‘subscription’ involves the 
idea of a written signature, yet by 
common usage it is often employed to 
include an agreement, written or 
oral, to give or pay some amount to 
a designated purpose, more usually, 
perhaps, to some purpose for the pro- 
motion of which numerous persons 
are uniting their means and _ their 
efforts’). But see Wasson v. Claren- 
don College & University Training 
School, (Tex.) 131 S.W. 852 (as used 
in a note promising to pay the finan- 
cial agent of a college two hundred 
dollars and interest when fifty thou- 
sand dollars was subscribed, the word 
“subscribe” should be taken in its 
ordinary sense to mean the signing 
of one’s own name beneath or at the 
end of an instrument, to agree in 
writing to furnish a sum of money 
or its equivalent for a designated pur- 
pose, ‘the act of a person in signing 
in writing an agreement to furnish a 
sum of money for a particular pur- 
pose, and does not include an oral 
agreement by an organization pledg- 
ing the members to pay one thousand 
dollars, to the use of the college pur- 
suant to a resolution unanimously 
passed at a meeting of the organiza- 
tion, it not appearing that either the 
pledge or the resolution was in writ- 
ing). 

[a]: Rule applied.—One making 
oral subscription and authorizing an- 
other to sign his name to subscrip- 
tion paper was bound, although au- 
thorized person failed to execute au- 
thorization in legal or binding man- 
ner. Lewis v. Durham, 265 S.W. 934, 
205 Ky. 403. 


16. Conn.—North Ecclesiastical 
Soc. v. Matson, 36 Conn. 26. 

Towa.—Davis v. Campbell, 61 N.W. 
1053, 93 Iowa 524. 

Ky.—Tompkins v. Southern Baptist 
Theological Seminary, 8 Ky.L. 191, 10 
Ky.Op. 554. : 

Mich.—Waters v. Union Trust Co., 
89 N.W. 687, 129 Mich. 640. 


Ohio.—Ohio Wesleyan Female Col- 
lege v. Higgins, 16 OhioSt. 20. 


Tenn.—Davis, etc. Bldg., etc., Co. 


v. Dickson, (Ch.App.) 53. S.W. 237. 


Va.—Catt v. Olivier, 36 S.E. 980, 98 
Va. 580. 


[a] Illustration—Where .one in 
response to a circular soliciting sub- 
scriptions for the benefit of religious 
institutions wrote a letter saying: 
“J have concluded to subscribe $1,000,” 
and referred to the circular for the 
terms on which he made the sub- 
scription, the contract was complete, 
the circular specifying the install- 
ments, and the time for the payment 
of each. Tompkins y. Southern Bap- 
tist Theological Seminary, 8 Ky.L. 
191, 10 Ky.Op. 554, 


17. Newburyport First Universal- 
ree Soc. v. Currier, 3 Metc. (Mass.) 


18. Allen vy. Clinton County, 101 
Ind. 553. 


19. See Contracts § 59. 
20. See cases infra this note. 


{a] Contracts held not indefinite.— 
(1) A subscription to the fund of a 
university in consideration of the at- 
tempt of its trustees to add five hun- 
dred thousand dollars thereto is not 
too indefinite because not defining the 
nature of the attempt. De Pauw 
University v. Ankeny, 166 P. 1148, 97 
Wash. 451. (2) Where the treasurer 
of a subscription fund for the pur- 
pose of erecting an “athenzeum,” sued 
one of the subscribers for the amount 
by him subkéscribed, it was held that 
the objection that the term “athe- 
nz#um” conveyed to the mind no defi- 
nite idea, and that the altered con- 
tract.is therefore void for want of 
a sufficient and certain subject, was 
not a sufficient objection to the valid- 
ity of the subscription. Gittings v. 
Mayhew, 6 Md. 113. (3) A subscrip- 
tion to participating debentures to aid 
erection of a building, in considera- 
tion of like subscriptions by others, 
was a binding bilateral contract, and 
not indefinite, vague, or uncertain be- 
cause of the phrase “participating de- 
bentures,” nor void for not specifying 
the proportion subscribed to by de- 
fendant. United Masonic Temple Cor- 
poration v. Harris, 242 Ill.App. 296. 


21. Patchen’s Est., 22 Pa.Dist. 56, 
58. 


22. Ga—Owenby v. Georgia Bap- 
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time the subscription was made.?2 In the absence 
of a designated payee there can be no recovery by 
a person or corporation who was not contemplated 
as payee.24 The beneficiary may appoint an agent 
to whom notes for subscriptions may be made pay- 
able.?° 


[§ 5] 4. Signatures.2* In so far as a person 
may transact business under a name other than his 
real name,?? the promisor need not use his real name 
in signing a subscription contract.28 The subserip- 
tion paper need not be signed by the payee.”® 


Solicitor as agent of subscriber. Signing of the 
subseriber’s name by the solicitor of the subscription 
is sufficient to create a valid subscription contract 
where the subscriber authorized the signing.*° 


[§ 6] 5. Affixing Revenue Stamps.*1 Where by 
reason of statutory provisions a subscription requires 
a revenue stamp,*? it is no objection to the validity 
of a subscription that a single stamp, sufficient to 
ecver the aggregate amount of duties on all of sey- 
eral subseriptions on one page of a subscription book, 
was used instead of a separate stamp for each sub- 


SUBSCRIPTIONS 


} 
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United States, it has been held that the amount of 
stamps required upon each sheet of a subscription 
to which he affixes and cancels stamps is determined 
conclusively by the internal revenue collector.** 


[§ 7] 6. Delivery. Although there must be an 
actual or constructive delivery of the subscription 
paper,?® a subscription is not of the class of agree- 
ments that requires a formal or particular delivery 
to the payee or beneficiary,*® as it is not necessary 
for the validity of the subscription that the payee 
be in existence at the time of the subscription.** 
While the subscriber could, before delivery of the 
subscription, withdraw therefrom even after sign- 
ing it,?%-after delivery of the paper the subserip- 
tion becomes a contract between the beneficiary and 
each of the subscribers.?® 


[§ 8] B. Acceptance.*® A promise to pay a sub- 
scription is, in the absence of consideration there- 
for, a mere offer which may be withdrawn at any 
time before acceptance.*1 As in the case of con- 
tracts generally,*? it is essential that there should 
be an acceptance of the offered subsecription*® with- 


seription.?* In the case of a tax 


tist Assembly, 74 S.E. 56, 57, 137 Ga. 
698, Ann.Cas.1913B 288 [quot Cyc]; 
Wilson v. Savannah First Presb. 
Church, 56 Ga. 554. 


Tll.—Merchants’ Bldg. Imp. Co. v. 
Chicago Exch. Bldg. Co., 71 N.E. 22, 
210 Ill. 26, 102 Am.S.R. 145 [aff 106 
Tll.App. 17]; Hall v. Virginia, 91 Il. 
535; Friedline v..Carthage College, 
23 Tll.App. 494. 


Ind.—Bingham v. Marion County, 55 
Ind. 113. 


Kan.— Fulton v. Sterling Land, 
etc., Co., 28 P. 720, 47 Kan. 621. 


Mich.—Detroit First Universalist 
Church v. Pungs, 86 N.W. 235, 126 
Mich. 670; Allen v. Duffy, 4 N.W. 427, 
43 Mich. 1, 38 Am.R. 159; Comstock 
v. Howd, 15 Mich. 237. 


Mo.—Young Men’s Christian Ass’n 
of Carthage v. Morrow, 148 S.W. 952, 
165 Mo.App. 511; Swain v. Hill, 30 
Mo.App. 436. 


Tex.—Darnell v. Lyon, 22 S.W. 304, 
960, 85 Tex. 455. 


Vt.—Shelburne M. E. Soc. v. Lake, 
51 Vt. 353. 


Wash.—Strong v. 
696, 8 Wash. 595. 


[a] Illustration.—Where the sub- 
scription was made for the purpose 
of building a house in a certain town, 
to be donated to the county, and no 
payee was named, it was held that 
the town which advanced money for 
the purpose, on the faith of the sub- 
scription, became the payee. Hall v. 
Virginia, 91 Ill. 535 


000. 

23. Merchants’* Bldg. Imp. Co. v. 
Chicago ‘Exch. Bldg. Co., 71 N.E. 22, 
210. Ill. 26, 102 Am.S.R. 145; Riche- 
lieu Hotel Co. v. International Mili- 
tary Encampment Co., 29 N.H. 1044, 
140 Ill. 248, 33 Am.S.R. 234; Willard 
v. Rockhill Centre M. HE. Church, 66 
Till. 55; Miller v. Ballard, 46 Ill. 377; 
Johnston v. Ewing Female Universi- 
ty, 35 Ill. 518; Griswold v. Peoria 
University, 26 Ill. 41, 79 Am.D. 361; 
Sherwin v. Fletcher, 47 N.E. 197, 168 
Mass. 413; Thompson v. Page, 1 Mete. 
(Mass.) 565; New Lindell Hotel Co. 


Eldridge, 36 P. 


v. Smith, 13 Mo.App. 7; Westfield 
Reformed Protestant Dutch Church 
v. Brown, 4 Abb.Dec. (N.Y.). 31, 24 


imposed by the 


How.Pr. 76 [aff 29 Barb. 335, 17 How. 
Pr. 287]. 


[a] Tustration—One making a 
subscription to a corporation not in 
being at the time is liable for the 
payment of such subscription when 
the corporation is formed. New 
Lindell Hotel Co. v. Smith, 13 Mo. 
App. 7. 


24. Warwick Turnpike Road Co. v. 
Hutchinson, 56 S.W. 806, 22 Ky.L. 
201; Wheeler vy. Floral Mill, ete., Co., 
9 Nev. 254. 


25. Webb vy. Dunn, 248 S.W. 840, 
198 Ky. 111. 


26. Signing of contracts gencrally 
see Contracts §§ 128-130. 


27. See Names §§ 12, 13. 


28. Hodges v. Nalty, 89 N.W. 535, 
118 Wis. 567. 


[a] Illustration.—Where a _  sub- 
scriber signed only his surname with 
the addition of the word ‘‘family,’’ he 
bound himself by such adopted sig- 
nature as though he had signed his 
full name. Hodges v. Nalty, 89 N.W. 
535, 1138 Wis. 567. 


29. Turner v. Baker, 30 Ark. 186. 


30. Arkansas Christian College v. 
Malone, 271 S.W. 964, 168 Ark. 1167; 
Cartwright v. Dennis, 260 S.W. 424, 
163 Ark. 503; Ft. Madison First M. 
E. Church v. Donnell, 64 N.W. 412, 95 


Iowa 494; Rawlings v. Young Men’s 
Christian Assoc., 66 N.W. 1124, 48 
Neb. 216. 

$1. Federal stamp taxes gene 


see Internal Revenue §§ 109-122. 


Revenue stamps on contracts gen- 
erally see Contracts §§ 134-143, 


32. See statutory provisions. 


33. St. Louis, etc., R. Co. v. Eakins, 
30 Iowa 279. 


34. Green Mountain Cent. Inst. v. 
Britain, 44 Vt. 13. 


35. Rothenberger v. Glick, 52 N.E. 
811, 22 Ind-App. 288; Heller v. Ell- 
wood Bd. of Trade, 47 N.E. 649, 18 
Ind.App. 188; White v. Crosby, (Tex. 
Civ.App.) 51 S.W. 850; White v. Cros- 
by, (Tex.Civ.App.) 43 S.W. 5382. 


36. 


Merchants’ Bldg. Imp. Co. v. | 


Chicago Exch. Bldg. Co., 71 N.E. 22, 
210 Ill. 26, 102 Am.S.R. 145. 


[a] Delivery to agent of subscrib- 
er.—A written subscription of a cer- 
tain sum annually, given to secure 
the location of the Chicago stock ex- 
change in a building about to be 
erected, payable to the owner or 
owners of the premises if the stock 
exchange should be located there free 
of rent, did not require a formal de- 
livery, the delivery to the person tak- 
ing the subscription making him the 
subscribers’ agent to communicate it 
to anyone that would comply with it. 
Merchants’ Bldg. Imp. Co. v. Chicago 
Exch. Bldg. Co., 71 N.E. 22, 210 Il. 
26, 102 Am.S.R. 145. 


Necessity of delivery of contracts 
generally see Contracts § 131. 


37. See supra § 4, 


28 jRothenberger v. 
E. 811, 22 Ind.App. 288. 


39. Rothenberger v. Glick, supra. 
renee of acceptance see infra 


Glick, 52 N. 


40. Necessity of acceptance before 
death or insanity see infra § 40. 


41. Doherty vy. Arkansas, ete., R. 
Co.; 142. HW. 104;" 73> G.CUAy 328" [nev 
82 S.W. 899, 5 Ind.T. 537]; University 
of Southern California v. Bryson, 283 
P. 949, 103 Cal.App. 39; Grand Lodge 
of the Independent Order of Good 
Templars of the State of California 
v. Farnham, 11 P. 592, 70 Cal. 158: 
Furman University v. Waller, 117 S. 
BE. 356, 124 S.C. 68, 38 A.L.R. 615. 


42. See Contracts § 68. 
43. U.S.—Doherty v. Arkansas, 
ete, Ru Cony wag R910 4 073 "CuO ass 


[rev 82 S.W. 899.5 Ind.T. 537]. 


Idaho.—Broadbent yv. Johnson, 
P. 88, 2 Idaho CHasb:) 325. 


es v. Davidson, 45 Ind. 


Me.—Wiswell v. Bresnahan, 24 <A. 
885, 84 Me. 397. 


Mass.—Athol Music Hall 
Carey, 116 Mass. 471. 


_N.J.—New Jersey Orthopedic Hos- 
pital & Dispensary v. Wright, 113 A. 
144, 95 N.J.Law 462. 
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in a reasonable time after the offer has been made,**. 
although the acceptance need not be express; it may 
be implied,t® as where liability or expense are in- 
curred on the faith of the offer,*® or the conditions 
stipulated are complied with.47 Nonacceptance may 
also be implied from the actions of the promisee.*® 
It is not necessary that the subscriber should be 
notified that the subscription has been accepted,*® 
although the contrary has been asserted.°° 
ever, if the subscription prescribes an express meth- 
od of acceptance this requirement must be com- 
A subscription solicited without pre- 
vious authorization may be subsequently ratified 


plied with.>! 


Okl.—Powers v. Rude, 79 P. 89, 14 
Okl. 381. 


Pa.—In re Helfenstein, 77 Pa. 328, 
18 Am.R. 449; Phipps v. Jones, 20 
Pa. 260, 59 Am.D. 708; Patchen’s Es- 
tate; 22 Pa.Dist. 56, 58 [quot Cyc]. 


Tex.—White v. Crosby, (Civ.App.) 
43 S.W. 532. 


Va.—Galt v. Swain, 9 Gratt. (50 
Va.) 633, 60 Am.D. 311. 

Wash.—Strong vy. Eldridge, 36 P. 
696, 8 Wash. 595. 

Wis.—Evangelish Lutherish St. 
Martin’s Gemeinde v. Preuss, 122 N. 
Wiig 140) “Wiss 34950 17 - Ann Cas: 


1074; Leonard v. Lent, 43 Wis. 83; 
Sun Prairie M. EK. Church v. Sherman, 
36 Wis. 404. 


[a] Thus! a subscription for a 
building fund on condition that the 
subscriber should not be called on for 
team work, and that the church 
should accept the subscription in full 
of the subscriber’s share of the ex- 
pense of building the church, was a 
mere offer until accepted by the 


church. Evangelish Lutherish St. 
Martin’s Gemeinde v. Preuss, 122 N. 
WwW. 719, 140 Wis. 349, 17 Ann.Cas. 
1074. 


44, McCrimmin v. Cooper, 27 Tex. 
ables 


45. Ala.—Jones v. Florence Wes- 
leyan University, 46 Ala. 626. 


Cal.—Grand Lodge I. O. G. T. v. 
Farnham, 11 P. 592, 70 Cal. 158. 


Tll.— Richelieu Hotel Co. v. Inter- 
national Military Encampment Co., 
29 N.E. 1044, 140 Ill. 248, 33 Am.S.R. 
234. 


N.Y.—Wayne, etc., Collegiate Inst. 
v. Smith, 30 Barb. 576., 


Pa.—Patchen’s Est., 22 Pa.Dist. 56, 
58 [quot Cyc]. 

Wis.—Hodges v. Nalty, 89 N.W. 
535, 113 Wis. 567; Superior Consol. 
Land Co. v. Bickford, 67 N.W. 45, 93 
‘Wis. 220. 


46. Ala.—Jones v. Florence Wes- 
leyan University, 46 Ala. 626. 


Ark.—Stone v. Prescott, Special 
School Dist. No. 14 of Nevada Coun- 
ty, 178 S.W. 399, 119 Ark. 553. 


Cal.— Grand, Lodge. Du O.. G.o Be v. 
Farnham, 11 P. 592, 70 Cal. 158. 


N.Y.—Wayne, etc., Collegiate Inst. 
vy. Smith, 36 Barb. 576. 


Pa.—Patchen’s Est., 22 Pa.Dist. 56, 
58 [quot Cyc]. 

S.c.—Furman University v. Waller, 
ty SE. 356,°124.'S.C., 68,. 33 ACL.R. 
615. 

Wis.—Evangelish Lutherish St. 
Martin’s Gemeinde v. Preuss,‘122 N. 
W. 719, 140 Wis. 349, 17 Ann.Cas. 
1074. 


47. Superior Consol. Land Co. v. 
Bickford, 67 N.W. 45, 93 Wis. 220. 
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consideration.°®® 


How- 


48. Patchen’s Est., 22 Pa.Dist. 56. 


49. Merchants’ Bldg. Impr. Co. v. 
Chicago Exch. Bldg. Co., 71 N.E. 22, 
26, 210 Ill. 26, 102 Am.S.R. 145; Riche- 
lieu Hotel Co. v. International Mili- 
tary Encampment Co., 29 N.E. 1044, 
140 Ill. 248, 38 Am.S.R. 234; Doherty 
v. Arkansas, ete., R. Co., 82.S.W. 899, 
5 Ind.T. 537 [rev on other grounds 
142 F. 104, 73 C.C.A. 328]; Emerson 
v. Gano, 19 OhioCir.Ct. 655, 10 Ohio 
Cir.Dec. 813. 


“These subscription contracts are 
favored in law, and are calculated to 
foster and encourage public and 
quasi public enterprises, and have, as 
to the matter of delivery, acceptance, 
and performance, been looked upon 
and construed upon the same princi- 
ple as rewards for the arrest of crim- 
inals, and other similar matters made 
by proclamation or by newspaper ad- 
vertisement, and performance is the 
only notice of acceptance required.” 
Merchants’ Bldg. Impr. Co. v. Chica- 
go Exch. Bldg. Co., supra. 


. 50. Galt v. Swain, 9 Gratt. (50 
Va.) 633, 60 Am.D. 311. 
51. Wiswell v. Bresnahan, 24 A. 


885, 84 Me. 397; 
P89, 14 Ok} 381. 


[a] Acceptance in writing.—W here 
there was a stipulation that the trus- 
tees of a shoe factory fund to be 
raised by subscription should signify 
their acceptance in writing, such 
method of acceptance was a condi- 
tion precedent to enforcing the sub- 
scription. Wiswell v. Bresnahan, 24 
A. 885, 84 Me. 397. 


52. Middlebury College v. Wil- 
liamson, 1 Vt. 212; Leonard v. Lent, 
43 Wis. 83. 


53. Presumption of consideration 
see infra § 50. 


54. See Contracts §§ 145-149. 


55. Ala.—Ex parte South, 88 So. 
221, 205 Ala. 31 [cert den 88 So. 219, 
17 Ala.App. 569]. 


Cal.—Grand Lodge of the Inde- 
pendent Order of Good Templars of 
the State of California v. Farnham, 
11 P. 592, 70 Cal. 158; Smith v. True- 
body, 2 Cal. 341; University of South- 
ern California v. Bryson, 283 P. 949. 
103° Gal. App: 39: 


Ga.—Young Men’s Christian Ass’n 
v. Estill, 78 S.E. 1075, 140 Ga. 291, 48 
L.R.A.N.S. 783, Ann.Cas.1914D 136; 
Miller v. Oglethorpe University, 100 
S.E. 784, 24 Ga.App.. 388. 

Me.—Foxcroft Academy v. Favor, 
4 Me. 382. 

Mass.—Phillips Limerick Academy 
y.eDawvis, 11 2Mass: 113, 6 Am.D,, 162); 
Boutell v. Cowdin, 9 Mass. 254. 

Mich.—Northwestern Creamery Co. 
v. Lanning, 85 N.W.. 823, 83 Mich. 19. 


Minn.—Culver v. Banning, 19 Minn. 
303. 


Powers v. Rude, 79 
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and accepted by the payee.52 

[§ 9] C. Consideration®*—1. In General. As in 
the case of contracts generally,®* a subscription 
must be supported by a consideration,®® and a mere 
promise to pay is not sufficient in the absence of 


The statement of the subseription 


in the form of a loan by the payee to the subscriber 
will not evade this result ;57 
seription takes the form of a promissory note, re- 
citing that defendant had borrowed and received 
the amount named therein, the promise has been 
held not without consideration.®§ 
sary that the consideration be expressed.®® 


but, where the sub- 


It is not neces- 


Mo.—tTrustees of La Grange Male 
& Female College at La Grange v. 
Parker, 200 S.W. 663, 198 Mo.App. 372. 


N.J.—New Jersey Orthopedic Hos- 
pital & Dispensary v. Wright, 113 A. 
144, 95 N.J.Law 462. : 


N.Y.—Allegheny College v. Nation- 
al Chautauque County Bank of 
Jamestown, 159 N.E. 1738, 246 N.Y. 
369, 57 A.L.R. 980; Twenty-Third St. 
Baptist Church y. Cornell, 23 N.E. 
177, 117 N.Y. 601, 6 L.R.A. 807; Al- 
bany Presb. Church v. Cooper, 20 N. 
EH. 352, 112 N.Y. 517, 8 Am.S.R. 767, 
3 L.R.A. 468; Barnes v. Perine, 12 
N-Y. 285). Hull iv.) Pearson; 56. INeY<S: 
518, 38 App.Div. 588; First M. E. 
Church of Mt. Vernon .v. Howard’s 
Estate, 233 N.Y.S. 451, 133 Misc. 723; 
Stoddard v. Cleveland, 4 How.Pr. 148. 


Ohio.—Irwin v. Lombard Uni- 
versity, 46 N.E. 63, 56 OhioSt. 9, 60 
Am.S.R. 727, 36 L.R.A. 239; Johnson 
v. Otterbein University, 41 OhioSt. 
527; Sutton v. Otterbein University, 
7 OhioCir.Ct. 343, 4 OhioCir.Dec. 627. 


Pa.—Lippincott’s BHstate, 21 Pa 
Super. 214; Patchen’s EHst., 22 Pa. 
Dist. 56; Ermanie Gold Min. Co. v. 
Schwoyer, 12 Pa.Dist. 366; Pierson’s 
Estate, 6 Pa.Dist. 23, 18 Pa.Co. 651; 
Thum’s Estate, 5 Pa.Dist. 739, 18 Pa. 
Sy 615; Church v. Gillis, 17 Pa.Co. 
614. 


Tenn.—Foust v. Cumberland Presb. 
Church, 8 Lea 552. 


Vt.—Montpelier Seminary v. Smith, 
38 A. 66, 69 Vt. 382. See In re Hud- 
son, 54 I.J.Ch. 811, 33 Whkly.Rep. 
819 (holding a mere intention to con- 
tribute to a committee for some pur- 
pose, and an intention of the commit- 
tee to use the fund for that purpose, 
is merely an. intention to make a 
gift). : 

[a] Note given as subscription to 
college endowment fund is a mere 
promise of a gift and unenforceable, 
when there was no consideration by 
expending money or incurring liabili- 
ties in reliance thereon or otherwise. 
Trustees of La Grange Male & Fe- 
male College at La Grange v. Parker, 
200 S.W. 663, 198 Mo.App.. 372. 


56. Johnson vy. Otterbein Uni- 
versity, 41 OhioSt. 527; In re Hud- 
son, 54 L.J.Ch. 811, 33 Wkly.Rep. 819. 


57. Butler University v. Scoon- 
over, 16 N.E. 642, 114 Ind. 381, 5 Am. 
S.R.. 627. ; 


58. Fisher v. Ellis, 3 Pick. (Mass.) 


322. 


59. Louisiana College v. Keller, 10 
La. 164, 167; Baptist Hospital v. 
Cappel, 129 So. 425, 14 La.App: 626; 
Barnes v. Perine, 15 Barb. 249 [aff 12 
N.Y. 18]; Amadeo v. Robledo, 29 


Porto Rico 592. 


“In contracts of beneficenee, the in< 
tention to confer a benefit is a suffi< 
ecient consideration.” Louisiana Cea- 
lege v. Keller, supra. 


956 [60 C.J.] 


[§ 10] 2. What Constitutes Consideration—a. In 
General. It has been said that the courts sustain 
subscriptions for a public object if any considera- 
tion can be found,®® that the general course of de- 
cisions is favorable to their binding obligation,** 
that the objection of a want of consideration has 
not always been regarded with favor,®? that the 
courts have been willing and apparently anxious to 
discover a consideration which will uphold them,** 
and that in some cases the subscribers have been 


60. First M. E. Church v. How- 
oe Estate, 233 N.Y.S. 451, 133 Misc. 
723. 


61. Irwin v. Lombard University, 
46 N.E. 63, 56 OhioSt. 9, 36 L.R.A. 
239, 60 Am.S.R. 727. 


Pies Barnes v. Perine, 12 N.Y. 18, 


63. Barnes v. Perine, supra. 


“An attempt to reconcile all the 
cases which have been adjudged, 
* touching the validity of voluntary 
engagements to pay money for chari- 
table, educational, religious or other 
public purposes, would be fruitless; 
for, while circumstantial differences 
in the cases will explain and satis- 
factorily account for some of the di- 
versities in the decisions, it will be 
found that there is, to some extent, a 
want of harmony in the principles 
and rules applied as tests of validity 
to that class of undertakings. The 
general principle is recognized in 
every case, that, all simple contracts 
executory, whether in writing or ver- 
bal, must be founded upon a good 
consideration, and that the want of a 
legally adequate consideration, that 
is, a consideration recognized as suf- 
ficient in law, will vitiate every exec- 
utory contract not under seal; still, 
the objection of a want of considera- 
tion for promises like the one before 
us has not always been regarded with 
favor; and judges, considering de- 
fenses of that character as breaches 
of faith towards the public, and espe- 
cially towards those engaged in the 
same enterprise, and an unwarrant- 
able disappointment of the reason- 
able expectations of those interested, 
have been willing, nay apparently 
anxious, to discover a consideration 
which would uphold the undertaking 
as a valid contract; and it is not 
unlikely that some of the cases, in 
which subscriptions have been en- 
forced at law, have been border cases, 
distinguished by slight circumstances 
\from agreements held void for a want 
of consideration.” Barnes vy. Perine, 


supra. 
64. Gittings v. Mayhew, 6 Md. 113. 
“We have found consideration 


present when the general law of con- 
tract, at least as then declared, would 
have said that it was absent.” Al- 
legheny College v. National Chau- 
tauqua County Bank of Jamestown, 
159 N.E. 178, 174, 246 N.Y. 369. 


65. See supra § 9. 
66. See supra § 10. 


67. In re Griswold’s Estate, 202 
N.W. 609, 113 Neb. 256, 38 A.L.R. 858; 
Allegheny College v. National Chau- 
tauqua County Bank of Jamestown, 
159 N.E. 1738, 246 N.Y. 369, 57 A.L.R. 
980; Keuka College v. Ray, 60 N.B. 
325, 167 N.Y. 96; In re Reed’s Estate, 
233 N.Y.S. 450, 133 Misc. 903; First 
M. E. Church of Mt. Vernon v. How- 
gra8 Estate, 233 N.Y.S. 451, 138 Misc. 


[a] Rule applied.—Assumption of 
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Obligation, express or implied, by 
university, to keep endowment fund 
intact and apply income thereof to 
payment of salaries and other ex- 
penses of institution, is sufficient gcon- 
sideration for subscription to such 
fund in form of note payable at mak- 
er’s death. In re Griswold’s Estate. 
202 N.W. 609, 113 Neb. 256, 38 A.L.R. 
858 (the assumption of the obligation 
meee implied by acceptance of the 
note). 


68. Keuka College v. Ray, 60 N.E. 
325, 167 N.Y. 96. 


69. U.S.—Capelle v. Trinity M. E. 
Church, 5 F.Cas.No. 2,392; Sturges 
Ries mee 23 F.Cas.No. 13,566, 2 Flipp. 


Ala.—Ex parte South, 88 So. 221, 
205 Ala. 31 [cert den 88 So. 219, 17 
Ala.App. 569]; Jones v. Florence 
Wesleyan University, 46 Ala. 626. 


Ark.—Rogers v. Galloway Female 
College, 44. S.W. 454, 64 Ark. 627, 39 
L.R.A. 636. 


Cal.—Lasar v. Johnson, 58 P. 161, 
125 Cal. 549; Grand Lodge I. O. G. T. 
v. Farnham, 11 P. 592, 70 Cal: 158; 
University of Southern California v. 
Bryson, 283 P. 949, 954, 103 Cal.App. 
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Conn.—North Ecclesiastical Society 
v. Matson, 36 Conn. 26; Berkeley 
ribtee School vy. Jarvis, 32 Conn. 


Del.—Norton v. Janvier, 5 Del. 246. 


Ga.—Young Men’s Christian Ass’n 
v. Estill, 78 S.E. 1075, 140 Ga. 291, 48 
L.R.A.N.S. 783, Ann.Cas.1914D 136; 
Owenby v. Georgia Baptist Assembly, 
74 S.E. 56, 137 Ga. 698, Ann.Cas.1913B 
238; Wilson v. Savannah First Presb. 
Church, 56 Ga. 554; Miller v. Ogle- 
thorpe University, 100 S.E. 784, 24 
Ga.App. 388. 


Ill.— Beatty v. Western College of 
Toledo, 52 N.E. 432, 177 Ill. 280, 69 
Am.S.R. 242; 42 L.R.A. 797; Riche- 
lieu Hotel Co. v. International Mili- 
tary Encampment Co., 29 N.E. 1044, 
140 Ill, 248, 33 Am.S.R. 234; Hudson 
v. Green-Hill Seminary Corp., 113 Ill. 
618; Whitsitt v. Pre-emption Presb. 
Church, 110 Ill. 125; Beach v. First 
M. E. Church, 96 Ill. 177; Pratt v. 
Elgin Baptist Soc., 93 Ill. 475, 34 Am, 
R. 187; Kentucky Baptist Education 
Soe. v. Carter, 72 Ill. 247; Snell vy. 
Clinton M. E, Church Soc., 58 Ill. 290; 
Illiopolis M. E. Church v. Garvey, 53 
Ill. 401, 5 Am.R. 51; Miller v. Ballard, 
46 Ill. 377; McClure v. Wilson, 43 Ill. 
356; Thompson v. Mercer County, 40 
Ill. 379; Griswold v. Peoria Uni- 
versity, 26 Ill. 41, 79 Am.D, 361; Pryor 
v. Cain, 25 Ill. 292; Robertson vy, 
March, 4 Ill. 198; Grubbs y. Kelly, 
149 Ill.App. 550; Augustine v. Meth- 
odist Episcopal Soc., 79 Ill.App. 452; 
Miller v. Western College, 71 I1l.App. 
587; Kinsley v. International Mili- 
tary Encampment Co., 41 Ill.App. 259; 
Lincoln University v. Hepley, 28 Ill. 
App. 629; Vierling v. Horton, 27 Ill. 
App. 263; Friedline v. Carthage Col- 
lege, 23 Ill.App. 494. 
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held liable whem perhaps upon strict principles there 
was not a legal consideration for the contract.°* 


[§ 11] b. Work Done, or Obligations or Expenses 
Incurred. Consideration being necessary to sup- 
port a subseription,®® and it being the tendency of 
the courts to favor-these contracts in this regard,°® 
it is generally held that, where the promisee, in 
reliance on the subscription, has assumed the per- 
formance of some duty,®? or has performed serv- 
ices,®® or has done work or expended money,*® a con- 


Ind.—Landwerlen v. Wheeler, 5 N. 
E. 888, 106 Ind. 523; Petty v. Church 
of Christ, 95 Ind. 278; Mullen v. 


‘Beech Grove Driving Park, 64 Ind. 


202; Roche v. Roanoke Classical 
Seminary, 56 Ind. 198; Bingham v. 
Marion County Com’rs, 55 Ind. 113: 
Northwestern Conference v. Myers, 
36 Ind. 375; Franklin College v. Hurl- 
burt, 28 Ind. 344; Peirce v. Ruley, 5 
Ind. 69; Johnson v. Wabash College, 
2 Ind. 555; Scott v. Triggs, 131 N.E. 
415, 76 Ind.App. 69; Woodworth v. 
Veitch, 64 N.E. 932, 29 Ind.App. 589; 
Garrigus v. Home Frontier, etc., Mis- 
sionary Soc., 28 N.E. 1009, 3 Ind.App. 
91, 50 Am.S.R. 262. 


Ind.T.—Doherty v. Arkansas, etc., 
R, Co.,. 82. S.W.. 899,, 5 Ind. T. 537 rev 
rs grounds 142 F. 104, 73 C.C.A, 
3 z 


Iowa.—Brokaw v. McElroy, 143 N. 
W. 1087, 162 Iowa 288, 50 L.R.A.N.S. 
835; Ft. Madison First M. E. Church 
v. Donnell, 81 N.W. 171, 110 Iowa 5, 
46 L.R.A. 858; McCabe v. O’Connor, 
28 N.W. 573, 69 Iowa 134; Des Moines 
University v. Livingston, 21 N.W. 
564, 65 Iowa 202, 10 N.W. 738, 57 Iowa 
307, 42 Am.R. 42; United Presb. 
Church v. Baird, 14 N.W. 303, 60 Iowa 
237; McDonald v. Gray, 11 lowa 508, 
79 Am.D. 509. 


Ky.—Hllinger’s Admr, v. Brown, 9 
Ky.Op. 514. 


Me.—Carr v. Bartlett, 72 Me. 120; 
pine Academy v. Favor, 4 Me. 


Md.—Erdman v. Trustees of Eutaw 
Methodist Protestant Church, 99 A. 
793, 129 Md. 595; Gittings v. May- 
hew, 6 Md. 1138. 


Mass.—Robinson v. Nutt, 70 N.E. 
198, 185 Mass. 345; Martin v. Meles, 
60 N.E. 397, 179 Mass. 114; Sherwin 
v. Fletcher, 47 N.E. 197, 168 Mass, 
413; Davis v. Smith, American Ore- 
gon Co., 117 Mass. 456; Athol Music 
Hall Co. v. Carey, 116 Mass. 471; 
Mirick v. French, 2 Gray 420; Wor- 
cester Medical Inst. v. Harding, 11 
Cush. 285; Watkins v. Eames, 9 Cush. 
5387; Thompson v. Page, 1 Mete. 565; 
Amherst Academy v. Cowls, 6 Pick, 
427, 17 Am.D. 387; Pembroke Second 
Precinct Church, etc. v. Stetson, 5 
Pick. 506; Bryant v. Goodnow, 5 Pick, 
228; Bridgewater Academy v. Gil- 
bert, 2 Pick. 579, 13 Am.D. 457; Farm- 
ington Academy v. Allen, 14 Mass. 
172, 7 Am.D. 201; Homes vy. Dana, 12 
Mass. 190, 7 Am.D. 55. 


- Mich.—Waters v. Union Trust Co. 
89 N.W. 687, 129 Mich. 640; Under. 
wood v. Waldron, 12 Mich. 73; Wes- 
leyan Seminary v. Fisher, 4 Mich. 515. 


Minn.—In re Stack’s Estate, 2 
W. 546, 164 Minn. 57; Albert Lea Gout 
lege v. Brown, 93 N.W. 672, 88 Minn 
524, 60 L.R.A. 870; Laramee v. Tan. 
ner, 71 N.W. 1028, 69 Minn. 156: Bohn 
Mfg. Co. v. Lewis, 47 N.W. 652, 45 
Minn. 164. : 


Mo.—Kansas City School Dist. v. 
Scheidley, 40 S.W. 656, 138 Mo. 672 
60 Am.S.R. 576, 37 L.R.A. 406; Cor. 


For later cases, developments and changes in the law see Annotations, same title and section number 
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sideration is thereby furnished for the subscriber’s 
promise; and the gratuitous promise is converted 
into a valid and enforceable contract.7° 
ing the foregoing rules some courts have regarded 


rigan v. Detsch, 61 Mo. 290; Pitt v. 
Gentle, 49 Mo. 74; Workman v. 
Campbell, 46 Mo. 305; Westminster 


College v. Gamble, 42 Mo. 411; Koch 
v. Lay, 88 Mo. 147; Hardin College v. 
Johnson, 3 S.W.(2d) 264, 221 Mo.App. 
285; Heinrich v. Missouri, etc., Coal 
Co., 76 S.W. 674, 102 Mo.App. 229; 
Christian University v. Hoffman, 69 
S.W. 474, 95 Mo.App. 488; McClana- 
han v. Payne, 86 Mo.App. 284; Swain 
v. Hill, 30 Mo.App. 436; James v. 
Clough, 25 Mo.App. 147; Conn v. Mc- 
Collough, 12 Mo.App. 356; Methodist 
Orphans’ Home Assoc. v. Sharp, 6 Mo. 
App. 150. 


Mont.—Thomas Kane & Co. v. 
Downing, 36 P. 355, 14 Mont. 343. 


N.H.—Osborn v. Crosby, 3 A. 429, 
63 N.H. 583; George v. Harris, 4 N. 
Hd. 53d, 17 AmitD. 446: 


N.M.—In re Chavez’s Estate, 290 
PP 01020, 01021 = [eit <Cye]; Miller: v. 
Preston, 17 P. 565, 4 N.M. 396. 


N.Y.—Roberts v. Cobb, 9 N.E. 500, 
103 N.Y. 600; Knoxboro Presb. Soc. 
v. Beach, 74 N.Y. 72; Barnes v. Perine, 
12 N.Y. 18; Locke v. Taylor, 146 N. 
Y.S. 256, 161 App.Div. 44; Rochester 
Cent. Presb. Church v. Thompson, 40 
N.Y.S. 912, 8 App.Div. 565; Hutchins 
v. Smith, 46 Barb. 235; Van Rensse- 
Jjaer v. Aikin, 44 Barb. 547 [rev on 
other grounds 44 N.Y. 126]; Rich- 
monadville Union Seminary, etc., v. 
Brownell, 37 Barb. 535 [aff 34 N.Y. 
379]; Wayne, etc., Collegiate Inst. v. 
Smith, 386 Barb. 576; Hammond v. 
Shepard, 29 How.Pr. 188; Stewart v. 
Hamilton College, 2 Den. 403; Mc- 
Auley v. Billenger, 20 Johns. 89; 
Whitestown First Religious Soc. v. 
Stone, 7 Johns. 112. 


N.C.—Rousseau v. Call, §5 S.E. 414, 
416, 169 N.C. 173 [eit Cyc]; Baptist 
Female Seminary v. Borden, 44 S.E. 
47, 1007, 132 N.C. .476. 


Ohio.—Irwin v. Lombard Universi- 
ty. 46 N.E. 63, 56 OhioSt. 9,60 Am.S.R. 
727, 36 L.R.A. 239 [aff 7 OhioCir.Ct. 
269, 4 OhioCir.Dec. 590]; Ohio Wesley- 
an Female College v. Higgins, 16 Ohio 
St. 20; Sperry v. Johnson, 11 Ohio 
452; Canal Fund Com’rs v. Perry, 5 
Ohio 56; Farmers’ College v. Mc- 
Micken, 2 Disn. 495, 13 OhioDec. (Re- 


- print) 303. 


of ery, er 
5 nsylvania v. Cadwalader, i 
ais 217 Pa. 512; Presbyterian Bd. of 
Foreign Missions y. Smith, 58 A. 689, 
209 Pa. 361; Ryerss v. Blossburg 
Presb. Congregation, 33 Pa.St. 114; 
Hohl’s Est., 19 Pa.Dist. 621; Ermanie 
Gold Min. Co. v. Schwoyer, 12 Pa. 
Dist. 366; Pierson’s Est., 6 Pa. 
Dist. 23, 18 Pa.Co. 651; Cohen v. Con- 
gregation Casseur Israel, 30 Pa.Co. 
623; Kane First Cong. Church v. Gil- 
lis, 17 Pa.Co. 614; Stokes’ Estate, 14 
Phila. 251, 9 WklyN.C. 439; Baird’s 
Bstate, 13 Phila. 241, 7 Wkly.N.C. 439; 
In re Lippincott, 31 Pittsb.Leg.J.N.S. 
219. 

$.c.—Furman University v. Waller, 
117 S.E. 356, 124 S.C. 68, 33 A.L.R. 
615. i . 


Tenn.—Mt. Carmel Church v. Jour- 
ney, 9 Lea 215; Macon v. Sheppard, 2 
Humphr. 335; Davis, ete., Bldg., etc., 
Co, v. Caigle, (Ch.App.) 53 S.W. 240, 
Bd. of Trustees v. Caldwell, 4 Tenn. 
Giv.A. 30, 35 [cit Cyc]. 

Tex.—Gulf, etc, R. Co. v. Neely, 
64 Tex. 344; Cooper v. McCrimmin, 33 
Tex. 383, 7 Am.R. 268; MeCrimmin 
vy. Cooper, 27 Tex. 113; Doyle v. Glass- 


Pa.—Trustees 
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In follow- 


cock, 24 Tex. 200; Hopkins v. Upshur, 
20 Tex. 89, 70 Am.D. 375; Brown v. 
Weir, (Civ.App.) 293 S.W. 916. 


Vt.—Grand Isle v. Kinney, 41 A. 
130, 70 Vt. 381; State Treasurer v. 
Cross, 9 Vt. 289, 31 Am.D. 626; State 
University v. Buell, 2 Vt. 48. 


Va.—Galt v. Swain, 9 Gratt. (50 
Va.) 633, 60 Am.D. 311. 


Wash.—De Pauw University v. An- 
keny, 166 P. 1148, 97 Wash. 451; 
Young Men’s Christian Ass’n of Wen- 


atchee v. Olds Co., 147 P. 406, 407, 
84 Wash. 630, L.R.A.1917F 1132. [cit 
Cyc]; Strong v. Eldridge, 36 P. 696, 
8 Wash, 595. 

W.Va.—Union Stopper Co. v. Mc- 
Gara, 66 S.E. 698, 66 W.Va. 403; Na- 


tional Valley Bank of Staunton y. 
Houston, 66 S.E. 465, 66 W.Va,,336. 


Wis.—Hodges v. Nalty, 89 N.W. 
535, 113 Wis. 567, 80 N.W. 726, 104 
Wis. 464; Superior Consol.’ Land Co. 
v. Bickford, 67 N.W. 45, 93 Wis. 220; 
Gibbons v. Grinsel, 48 N.W. 255, 79 
Wis. 365; La Fayette County Monu- 
ment Corp. v. Magoon, 42 N.W. 17, 73 
Wis. 627, 3 L.R.A. 761; Eycleshimer 
v. Van Antwerp, 13 Wis. 546. 


B.C.—Y.M.C.A. v. Wood, 22 B.C. 
588, 27 Dom.L.R. 420, 34 West.L.R. 
686; Y.M.C.A. v. Rankin, 22 B.C. 588, 
27 Dom.L.R. 417, 34 West.L.R. 304. 


Man.—Sargent v. Nicholson, 26 
Man. 53; Sargent v. Nicholson, 25 
Dom.L.R. 638, 9 West.Wkly. 888. 


“There must be some ground for 
saying that the acts done in reliance 
upon the promise were contemplated 
by the form of the transaction either 
impliedly or in terms as the conven- 
tional inducement, motive and equiva- 
lent for the promise. But eccurts have 
gone very great lengths in discover- 
ing the implication of such an equiva- 
lence, sometimes perhaps even having 
found it in matters which would seem 
to be no more than conditions or nat- 
ural consequences of the promise. 
There is the strongest reason for in- 
terpreting a business agreement in 
the sense which will give it a legal 
support, and such agreements have 
been so interpreted.” Martin v. Me- 
les, 60 N.E. 397, 398, 17% Mass. 114. 


[a] IWustration.—Where the trus- 
tees of a university relied on the sub- 
scription of deceased and others to a 
fund for the construction of a build- 
ing for a museum, and incurred ex- 
penses and obligations in such con- 
struction, such action constituted ‘a 
consideration. Trustees of Universi- 
ty of Pennsylvania v. Cadwalader, 121 
A. 314, 277 Pa. 512. 


[b] Right to rely on subscrip- 
tions.—A contention that pronrisee 
was not justified in relying on sub- 
scriptions, most of which were revo- 
cable, is without merit where sub- 
scription in question was not revoca- 
ble, and was relied on. Furman Uni- 
versity v. Waller, 117 S.E. 356, 124 S. 
C. 68, 33 A.L.R. 615. 


fc] Reliance on subsequent prom- 
ise to pay.—Where suit is brought on 
a subscription, it is not necessary that 
work has been done or expenses in- 
curred in reliance on a delinquent sub- 
scriber’s SubSequent promises to pay. 
Thomas Kane & Co, v. Downing, 36 P. 
355, 14 Mont. 343. 


[d] Where purpose is discretion- 
ary.—Where the discretion to es- 
tablish a library is to be exercised 
by a board of education, in view of 
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the acts done, or duties or liabilities assumed, as 
having been done or assumed at the request of the 
promisor, considering that the promise to pay in- 
volves such request,’ and contains it by implica- 


all the circumstances, the rule that 
the performance of an act legally in- 
cumbent on the party performing is 
not a sufficient consideration has no 
application to a subscription made in 
consideration of the undertaking of 
the board to establish a library, they 
not being bound by law to erect the 
library. Kansas City School Dist. v. 
Sheidley, 40 S.W. 656, 138 Mo. 672, 60 
Am.S.R. 576, 37 L.R.A. 406. 


[e] Performance of work contem- 
plated by subscriber is sufficient, ir- 
respective of other subscription or 
of a_ specific expenditure on the 
strength of any particular subscrip- 
tion. Roche v. Roanoke Classical 
Seminary, 56 Ind. 198. 


[f] Promissory notes are support- 
ed by good consideration where ex- 
penses have been incurred’ on the 
strength of such subscriptions. 
Simpson Centenary College v. Bryan, 
50 Iowa 293; Wheeler v. Toof, 2 Mich. 
N.P. 44; Kansas City School Dist. v. 
Sheidley, 40 S.W. 656, 138 Mo. 672, 37 
L.R.A. 406, 60 Am.S.R. 576; Koch v. 
Lay, 38 Mo. 147; Huron Lodge No. 444 
B. P. O. E. v. Hinckley, 222 N.W. 661, 
a ie 99 [aff 210 N.W. 200, 50 S.D. 


70. Kansas City School Dist. v. 
Sheidley,. 40 S.W. 656, 138 Mo. 672, 60 
Am.S.R. 576, 37 L.R.A. 406. 


71. Rogers v. Galloway Female 
College, 44 S.W. 454, 64 Ark. 627, 39 
L.R.A. 636; Keuka College v. Ray, 60 
N.E. 325, 167 N.Y. 96; Barnes v. Per- 
ine, 12 N.Y. 18; Russian Symphony 
Society v. Holstein, 192 N.Y.S. 64, 199 
App.Div. 353 [rev 184 N.Y.S. 707, 113 
Mise. 344]; Rochester Cent. Presb... 
Church y. Thompson, 40 N.Y.S. 912, 8 
App.Div. 565; Hutchins v. Smith, 46 
Barb. (N.Y.) 235; Richmondville Un- 
ion Seminary, ete. v. Brownell, 37 
Barb. 535 [aff 34 N.Y. 379]; Wayne, 
etc., Collegiate Inst. v. Smith, 36 Barb. 
(N.Y.) 576; Mechanicville War Chest 
v. Ryan, 181 N.Y.S. 576, 110 Misc. 448; 
Reformed Protestant Dutch Church 
v. Hardenbergh, 48 How.Pr. (N.Y.) 
414; Hammond v. Shepard, 29 How. 
Pr. (N.Y.) 188; Philomath College v. 
Hartless, 6 Or. 158, 164, 25 Am.R. 510; 
Furman University v. Waller, 117 S. 
BE. 356, 124 S.C. 68, 33 A.L.R. 615. 


“While the courts, rather than vio- 
late an old and established rule of 
law, hold that a naked promise to pay 
money for a public object cannot be 
enforced for the want of a consider- 
ation, they have also decided, with 
great unanimity, that if the promise 
itself, or any other promise upon 
which it is founded, contains a re- 
quest, or that which by any fair con- 
struction can be construed as a re- 
quest, to the trustees, or others rep- 
resenting the institution for whose 
benefit the promise is made, ‘to do 
any act, or to incur any expense, or 
to undergo any inconvenience, and 
such institution does the act, or in- 
curs the expense, or submits to the 
inconvenience, this request and per- 
formance on the behalf of the insti- 
tution, is a sufficient consideration to 
support the promise.” Philomath 
College v. Hartless, supra. 


[a] Dlustration.—The signer of a 
pledge card to an incorporated war 
chest, having access to the certificate 
of incorporation and means of ascer- 
taining the nature of the by-laws, was 
charged with implied knowledge of 
the conditions thereof and of the 
pledge card, including knowledge .as 
to the intended use of funds, and of 
identity of the organization, and in 
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tion;72 and the performance of the acts mentioned | 
has been considered a compliance with the request.** 
But, where the subscription is a mere naked prom- 
ise, and the acts done by the beneficiary cannot be 
considered as having been done at the request of 
the subscriber, such acts do not constitute consid- 
eration for the subseription;7* and, where there is 
nothing on the face of the paper to show considera- 
tion and nothing to show that the work done would 
not have been done but for the subscriptions, there 
The reliance that furnishes 
a ground for recovery need not have been exclu- 
sively on the promise of the subscriber.’® 


is no consideration.*® 


legal effect requested plaintiff to as- 
sume the burden of distribution of 
the funds. Mechanicville War Chest 
v. Ryan, 181 N.Y.S. 576, 110 Misc. 448. 


72. Keuka College v. Ray, 60 N.E. 
325, 167 N.Y. 96; Hamilton College v. 
Stewart, 1 N.Y. 581; Rochester Cent. 
Presb. Church. v. Thompson, 40 N.Y.S. 
912, 8 App.Div. 565. 


73. Barnes v. Perine, 12 N.Y. £8. 


74. Albany Presb. Church v. Coop- 
er, 20 N.E. 352, 112 N.Y. 517, 8 Am.S. 
R. 767, 3 L.R.A. 468. 


75. Hull v. Pearson, 56 N.Y.S. 518, 
38 App.Div. 588. 


76. Miller v. Ballard, 46 Ill. 377; 
Brokaw v. McElroy, 143 N.W. 1087, 
162 Towa 288, 50 L.R.A.N.S. 835; Fur- 
man University v. Waller, 117 S:E. 
356, 124 S.C. 68, 33 A.L.R. 615. 


77. Brokaw v. McHlroy, 143 N.W. 
1087, 162 Iowa 288, 50 L.R.A.N.S. 835; 
In re Griswold’s Estate, 202 N.W. 609, 
113 Neb. 256, 38 A.L.R. 858. 


78. U.S.—Capelle v. Trinity M. E. 
Church, 5 F.Cas.No. 2,392. 


- Cal.—Christian College v. Hendley, 
49 Cal. 347; University of Southern 
California v. Bryson, 283 P. 949, 953, 
103 Cal.App. 39 [cit Cyc]. 


Conn.—Berkeley Divinity School v. 
Jarvis, 32 Conn. 412 (dictum); Som- 
ers v. Miner, 9 Conn. 458. 


* Del.—Norton v. Janvier, 5 Del. 346. 


Ga.—Owenby v. Georgia Baptist 
Assembly, 74 S.E. 56, 137 Ga. 698, Ann. 
Cas.1913B 238; Rogers v. Burr, 31 
S.E. 438, 105 Ga. 432, 70 Am.S.R. 50; 
Wilson v. Savannah First Presb. 
Church, 56 Ga. 554; Willingham v. 
Benton, 103 S.E. 497, 25 Ga.App. 412; 
Miller v. Oglethorpe University, 100 
S.E. 784, 24 Ga.App. 388; Worth v. 
Daniel, 57 S.E. 898, 1 Ga.App. 15. 


Ind.—Petty v. Church of Christ, 95 
Ind. 278; Higert v. Indiana Asbury 
University, 53 Ind. 326; Jewett v. Sal- 
isbury, 16 Ind. 370; Peirce v. Ruley, 
5 Ind. 69; Rothenberger vy. Glick, 52 
N.E. 811, 22 Ind.App. 288; Current v. 
Fulton, 38 N.E. 419, 10 Ind.App. 617. 


Iowa.—Board of Trustees of Upper 
Iowa Conference of Methodist Episco- 
pal Church vy. Noyes, 146 N.W. 848, 165 
Iowa 601; Brokaw v. McElroy, 143 
N.W. 1087, 162 Iowa 288, 50 L.R.A. 
N.S. 835. 


Kan.—White v. Scott, 26 Kan. 476. 


Ky.—Curry v. Kentucky Western 
R. Co., 78 S.W. 435, 25 Ky.1372. 


Mich.—Waters v. Union Trust Co., 
89 N.W. 687, 129 Mich. 640; First Uni- 
versalist Church v. Pungs, 86 N.W. 
235,,126 Mich. 670; Allen v. Duffy, 4 
N.W. 427, 43 Mich. 1, 88 Am.R. 159; 
Comstock v. Howd, 15 Mich. 237; Un- 
derwood v. Waldron, 12 Mich. 73. 


Mo.—McClanahan v. Payne, 86 Mo. 
App. 284; New Lindell Hotel Co. v. 
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Smith, 13 Mo.App. 7. ? 


\ 
Nev.—Wheeler v. Floral Mill, etc., 
Co., 9 Nev. 254. 


N.H.—Osborn y. Crosby, 3 A. 429, 
63 N.H. 583; Curry v. Rogers, 21 N.H. 
247; Moore v. Chesley, 17 N.H. 151; 
Congregational Soc. v. Perry, 6 N.H. 
164, 25 Am.D. 455; George v. Har- 
ris, 4 N.H. 533, 17 Am.D. 446. 


N.C.—Rousseau y. Call, 85 S.E. 414, 
169 N.C. 173; Baptist Female Uni- 
versity v. Borden, 44 S.H. 47, 1007, 
132 N.C. 476; Pipkin vy. Robinson, 48 


NEC LO 28 
Ohio.—Irwin v. Lombard Universi-. 


ty, 46 N.E. 63, 56 OhioSt. 9, 60 Am. 
S.R. 727, 36 L.R.A. 239. 


Pa.—Hostetter v. Hollinger, 12 A. 
741, 117 Pa. 606; Edinboro Academy 
v. Robinson, 37 Pa. 210, 78 Am.D,. 421; 
Ryerss v. Blossbury Presb. Congrega- 
tion, 33 Pa. 114; Pierson’s Estate, 6 
Pa.Dist.. 23, 18 Pa.Co. 651; Harris- 
burg Bd. of Trade v. Eby, 1 Dauph. 
Co. 99; Stokes’ Estate, 14 Phila. 251, 
9 Wkly.N.C. 439; Hart’s Estate, 13 
Phila. 226. But see Ermanie Gold 
Min. €o. v. Schwoyer, 12 Pa.Dist. 366 
(subscriber is not bound unless oth- 
ers relying on performance of his 
promise had contracted liabilities and 
engagements or made advances which 
breach of original promise would en- 
large or render more burdensome). 


S.C.—Furman University v. Waller, 
aa S.E. 356, 124 S.C. 68, 33 A.L.R. 


Wis.—Seventh Day Baptist Memori- 
al Fund v. Saunders, 54 N.W. 1094, 84 
Gi 570; Lathrop v. Knapp, 27 Wis. 


New. Zealand.—Williams y. Hales, 8 
New Zealand 100. 


“If it is within the contemplation 
of a contributor that the fact of his 
contribution may be announced to 
others as an inducement to contribu- 
tions by them, and if additional con- 
tributions be made by such induce- 
ment even in part, it operates as a 
sufficient consideration for the prom- 
ise of the first contributor.” Brokaw 
v. McElroy, 143 N.W. 1087, 1089, 162 
Iowa 288, 50 L.R.A.N.S. 835. 


“A mutual promise concurred in by 
several individuals to contribute to 
the payment of an aggregate sum for 
the benefit of a charitable, religious, 
or educational institution, in which 
they are all interested, is generally 
held to support an adequate consider- 
ation authorizing its enforcement by 
the promisee.’”’ University of South- 
ern California v. Bryson, 283 P. 949, 
953, 1038 Cal.App. 30. 


[a] In Nebraska the doctrine of 
mutual promises of subscribers as 
consideration is stated with a modifi- 
eation as follows: Where several 


{| promise to contribute’ to a common 


object desired by all, the promise of 
each is a good consideration for the 


[§§ 11-12 


Expenses in obtaining subscriptions are not sueh 
expenses as will constitute consideration for the 


[§ 12] c. Mutual Promises of Subscribers. Many 
of the cases allowing recovery on subscription prom- 
ises proceed in whole or in part on the ground that 
the consideration for a subscriber’s promise is to 
be found in the promises of the other subseribers.** 
In some jurisdictions, however, it, has been held 
that mutual promises between subscribers do not 
censtitute a consideration for the subscription as 
between a subscriber and the beneficiary ;7° but it 


promise of the others, and can be en- 


forced by suit, when the person to 
whom the subscription runs has in- 
curred obligations on the faith of such 
subscriptions. Armann v. Buel, 59 N._ 
W. 515, 40 Neb. 803; Homan v. Steele, 
26 N.W. 472, 18 Neb. 652; Fremont 
Ferry, ete., Co. v. Fuhrman, 8 Neb. 
99; Mefford v. Sell, 92 N.W. 148, 3 
Neb. (Unoff.) 566. 


[b] er omg by children of mutual 
subscription for support of their par- 
ent is valid, under a statute (Civ. 
Code [1895] § 3661), providing that in 
mutual subscriptions for a common 
object the promise of the others is a 
good consideration for the promise of 
each, it not being unilateral. Worth 
v. Daniel, 57 S.E. 898, 1 Ga.App. 15. 


[ec] Note subscribing to university 
endowment fund given in considera- 
tion of reciprecal promises by others, 


and conditioned on fulfillment of 
pledges, is supported by considera- 
tion. University of Southern Cali- 


fornia v. Bryson, 283 P. 949, 103 Cal. 
App. 39. 


[d] Pledge to church of a fund for 
maintenance of an organ, on which 
was conditioned a promise of a gift 
of an organ, thereafter given, has a 
consideration. In re Leigh’s Estate, 
173 N.W. 143, 186 Towa 931. 


[e] Where common performance 
is necessary.—Where a number of 
subscribers promise to eontribute 
money to accomplish a result of in- 
terest to all, and which cannot be 
accomplished save by their common 
performance, there is such privity as 
will make the mutual promises con- 
stitute reciprocal obligations, en- 
forceable at the instance of those 
charged with the duty of carrying in- 
to effect the common purpose. Fur- 
man University v. Waller, 117 S.BE. 
356, 124 S.C. 68, 33 A.L.R. 615. 


[f{] Promissory note given to ad- 
vance the cause of a foreign mission- 
ary society and “to induce others to 
contribute” shows that it is based on 

ood consideration. Garrigus. v. 
ome, Frontier, ete., Missionary Soc., 
ae: 1009, 3 Ind. App. 91,-50 Am.S.R, 


_[g] Oral promises.—A statute pro- 
viding that a mutual promise is a 
good consideration for “mutual sub- 
scriptions” does not apply to oral 
promises, but applies only to mutual 
written promises. Young Men’s 
Christian Ass’n v. Estill, 78 S.E. 1075, 
140 Ga. 291. 


79. Cottage Street M. E. Church v. 
Kendall, 121 Mass. 528, 23 Am.R. 286 
[expressly overr dicta in Ives v. Ster- 
ling, 6 Metc. (Mass.) 310, and Wat- 
kins v, Eames, 9 Cush. (Mass.) 537]; 
Culver v. Banning, 19 Minn. 303; 
Presbyterian Church v. Cooper, 20 N. 
BE. 352, 112 N.Y. 517, 8 Am.S.R. 767, 
3 L.R.A. 468; Hamilton College v. 
Stewart, 1 N.Y. 581. See Pembroke 
Second Precinct Church v. Stetson, 5 


For later cases, developurents and changes in the law see Annotations, same title and section number, 
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has been said, as regards these jurisdictions, that 


this is because third persons for whose benefit a 


contract is made cannot maintain an action to en- 
force it,8° and that the rule as stated above’! is 
followed where third persons may enforce a con- 
tract made for their benefit.’ 


[§ 13] d. Mutual Promises of Subscriber and 
Payee or Beneficiary. In endeavoring to sustain 
subscription contracts, some courts have held that 
by acceptance of the subscription’? the payee or 
beneficiary promises, at least impliedly,’* to carry 
out the purpose for which the subscription is made, 
this promise being deemed consideration for the 
promise to pay.*> But this view has been rejected 
on the ground that the promise implied in the ac- 
ceptance involves no act advantageous to the sub- 
seriber or detrimental to the beneficiary. or payee, 
and hence does not involve a case of mutual prom- 
ises,°° and that the duty of the payee would arise 
from trusteeship rather than a contractual prom- 
ise.8* An express agreement by the payee or ben- 
eficiary to do certain acts in return for the sub- 


scription is sufficient consideration.®§ - 


[§ 14] e. Benefit to Promisor. It has been held 


Pick. (Mass.) 506 (dictum). 


“It has semetimes been supposed 
that when several persons promise to 83. 
contribute to a common object de- 24 
sired by all, the promise of each may 
be a good consideration for the prom- 
ise of others, and this although the 
object in view is one in which the 
promisors have no pecuniary or legal 
interest, and the performance of the 85. 
promise would not in a legal sense be 
beneficial to the prownisors entering 
into the engagement. This seems to 
have been the view of the chancellor, 
as expressed in the Hamilton College 
Case, when it was before the court of 
errors (2 Denio 417); and dicta of 
the judges will be found to the same 
effect in other cases. Trustees v. 
Stetson, 5 Pick. [Mass.] 508; Wat- 


infra §§ 44, 45, 


kell, 73 Me. 140; 


legiate Inst. v. 
(Mass.) 196. 


Me.—Maine 


SUBSCRIPTIONS 


Who may sue on subscription see 


Necessity for see supra § 8. 


Maine Central Institute v. Has- 
Martin v. Meles, 60 
N.E. 397, 179 Mass. 114; 
French, 


Conn.—North 
Soc. v. Matson, 36 Conn. 26 


Ind.—Rothenberger v. Glick, 52 N. 
E. 811, 22 Ind.App. 288. 


Central 
Haskell, 73 Me. 140; 
sonage Fund v. Ripley, 6 Me. 442. 


Mass.—Martin v. Meles, 60 N.E. 397, 


179 Mass. 114; Ladies Collegiate Inst. 
v. French, 16 Gray 196; Williams Col- 
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occasionally that the object being meritorious, and 
beneficial to the promisor, this benefit to him, al- 
though it is to be enjoyed by him in common with 
other persons, or even with the public generally, 
furnishes a consideration for the promise.*® It has 
been held that the consideration need not be of any 
benefit to the subscriber to a public®® or charitable®* 
purpose. 


[§ 15] f. Statutory Duty of Promisee To Disburse 
Funds: In a few cases the promise has been sup- 
ported partly or wholly on the theory that if the 
beneficiary has been authorized, by its own charter 
or by other legislation, to receive money and appro- 
priate it to the purpose of the subscription, then 
such legislation together with the promise of the 
subscriber creates a legal obligation to pay the sub- 
seription,®? it having been said that the legal duty 
imposed on the beneficiary to expend the fund con- 
stitutes a consideration,®* or that the right to re- 
cover under these circumstances rests on the ground 
of public policy.°* 


[§ 16] g. Moral Obligation. While a moral ob- 
ligation is not usually regarded as consideration for 
contracts generally,®® in at least one instance a sub- 


173; Thomas v. Grace, 15 U.C.CP. 
(Ont.) 462; Hammond y. Small, 16 U. 
C:Q.By (Ont.)y, 371. 


_ “We see no difficulty upon the ques- 
tion of a consideration. The object 
was a meritorious one, for which peo- 
ple generally are willing to expend 
money, and which, therefore, ‘must 
be regarded as worth money when it 
is promised: Underwood v. Waldron, 
12 Mich. 73, 90.” Comstock v. Howd, 
15 Mich. 237, 244. 


[a] Benefit to the promisor.—De- 
fendant being sued on a subscription 
made to aid in rebuilding a mill, the 
court said: “In the West, mills of 
this kind are essential to enable fam- 
ilies to carry on an important branch 
of domestic industry; and besides, 


Ladies Col- 
16 Gray 


Ecclesiastical 


Institute v. 
Fryeburg Par- 


: 
4 
= 
- 
; 
B 
4 
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kins v. Eames, 9 Cush. [Mass.] 537. 
But the doctrine of the chancellor, as 
we understand, was repudiated when 
the Hamilton College Case came be- 
fore this court, (1 N.Y. 581), as have 
been also the dicta in the Massachu- 
setts cases, by the court in that state, 
in the recent case of Church v. Ken- 
dall, 121 Mass. 528. The doctrine 
seems to us unsound in principle. It 
proceeds on the assumption that a 
stranger both to the consideration 
and the promise, and whose only rela- 
tion to the transaction is that of donee 
of an executory gift, may sue to en- 
force the payment of the gratuity for 
the reason that there has been a 
breach of contract between the sever- 
al promisors, and a failure to carry 
out, as between themselves, their mu- 
tual engagement. It is in no proper 
sense a case of mutual promises as 
between the plaintiff and defendant. 
If any action would lie at all, it would 
be one between the promisors for 
breach of contract.” Presbyterian 
Church v. Cooper, 20 N.E. 352, 353, 
112 N.Y: 517, 8 Am.S.R. 767, 3.L.R-A. 
468. 


80. Irwin v. Lombard University, 
46 N.E. 63, 56 OhioSt. 9, 60 Am.S.R. 
727, 36 L.R.A. 239. 


Third party beneficiary doctrine 
generally see Contracts §§ 808-820. 


81. See supra text and note 78. 


g2. Irwin v. Lombard University, 
46 N.E. 63, 56 OhioSt. 9, 60 Am.S.R. 
42), 36 L.R.A. 239. 
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lege v. Danforth, 12 Pick. 541. 


N.C.—Baptist Female University v. 
Borden, 44 S.E. 47, 1007, 132 N.C. 476. 


Pa.—Presbyterian Bd. of Foreign 
eee v. Smith, 58 A. 689, 209 Pa. 


Tex.—Williams v. Rogan, 59 Tex. 
438. 


Vt.—Troy Conference Academy v. 
Nelson, 24 Vt. 189. 


86. Johnson v. Otterbein Universi- 
ty, 41 OhioSt. 527. 


87. Albany Presb. Church v. Coop- 
er; 20. N.E. 352, 112 N.Y. 517, 8 Am.S. 
R. 767, 3 L.R.A. 468, 


e8. Butchell College v. Chamber- 
lin, 84 P. 1000, 3 Cal.App. 246, 38 A. 
L.R. 881; Washington Heights M. E. 
Church v. Comfort, 246 N.Y.S. 450, 138 
Mise. 236; In re Conger’s Hstate, 184 
Noyes. 174,, 113 Mise. 129. 


[a] Rule applied.—Promise of 
church trustee to pastor to contribute 
certain sum if pastor could procure 
specific contribution from another 
trustee is supported by consideration. 
Washington Heights M. E. Church v. 
Comfort, 246 N.Y.S. 450, 138 Misc. 
236. 

89. Detroit First Universalist 
Church v. Pungs, 86 N.W. 235, 126 
Mich. 670; Comstock v. Howd, 15 
Mich. 237; Underwood v. Waldron, 12 
Mich. 73; Pitt v. Gentle, 49 Mo. 74; 
Hassenzahl y. Bevins, 24 OhioCir.Ct. 


they form nuclei of settlements and 
enhance the value of property where 
they are located. The defendant, as 
well as his neighbors, was personally 
interested in having this one rebuilt, 
and may be supposed to have been 
moved in making his subscription by 
considerations of private interest as 
well as of benevolence. I have, then, 
no hesitation in holding that the de- 
fendant and the public had sufficient 
interest in the undertaking to author- 
ize the plaintiffs to trust to his prom- 
hs to aid.” Pitt v. Gentle, 49 Mo. 
74, 77. 


90. First M. ©. Church of Mt. Ver- 
non v. Howard’s Estate, 233 N.Y.S. 
451, 133 Mise. 723. 


91. Miller v. Oglethorpe Universi- 
ty, 100 S.E. 784, 24 Ga.App. 388. 


92. Kentucky Female Orphan 
School v. Fleming, 10 Bush (Ky.) 234; 
Collier v. Baptist Education Soc., 8 
B.Mon. (Ky.) 68; Irwin v. Lombard 
University, 46 N.E. 63, 56 OhioSt. 9, 60 
Am.S.R. 727, .36 L.R.A. 239; Ohio 
Wesleyan Female College v. Higgins, 
16 OhioSt. 20; Canal Fund Com’rs y. 
Perry, 5 Ohio 56. 


93. In Kentucky Female Orphan 
School v. Fleming, 10 Bush (Ky.) 234, 
238. 

94. Irwin v. Lombard Univ., 46 N. 
BE. 68, 56 OhioSt. 9, 60 Am.S.R. 727, 
36 L.R.A. 239. 


95. See Contracts § 219. 
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scription has been enforced explicitly on the ground 
that the promise is supported by a moral obliga- 
tion.°® 


[§ 17] 3. Estoppel in Lieu of Consideration. 
While the cases that allow recovery of subscriptions 
on the ground of expenditure made, or work done, 
in reliance on the subscription, usually state the 
reason in terms of consideration,®’ there are some 
cases where expenditure having been made or work 
done, on the faith of the subseription, the court has 
placed the right of recovery on the ground of an 
estoppel invoked against the promisor,?® and this 
doctrine of promissory estoppel has been adopted 
in some jurisdictions as the equivalent of considera- 
tion,°® 


[§ 18] 4. Failure of Consideration. Subject to 
the rules relating to failure of consideration in con- 
tracts generally,! it has been held that there is no 
failure of consideration where, although the terms 
of the subscription have not been literally complied 
with, there has been a substantial compliance there- 
with.? 


[§ 19] D. Fraud and Misrepresentation—1l. In 


96. Caul v.- Gibson, 3 Pa. 416. 
97. See supra § 11. 


98. Cal.—University of Southern 


SUBSCRIPTIONS 


—Fact that subscriber’s note to en- 
dowment fund was not solely relied 
on when university incurred obliga- 
tions does not affect its right to claim 
estoppel against maker. 


General. 
contracts generally,? if the execution of a contract 
to give a subscription is induced by a fraudulent 
representation of fact, it is not binding on the sub- 
seriber; the fraud affords a defense.* It is essen- 
tial, however, that~the fraud -should relate to the 
subject matter of the contract.> Statements by 
the beneficiary or payee before the subseriptions 
were made cannot be relied on as fraud when the 
subseribers themselves subsequently prepared the 
written subscriptions without incorporating such 
statement. Unauthorized statements by persons 
not parties to the contract cannot be the basis of 
fraud.* wtht 


[§ 20] 2. Misrepresentations as to Other Sub- 
scriptions. A fictitious subscription, made only for 
the purpose of inducing others to subscribe in good 
faith, renders subscriptions thus secured void,* al- 
though the fictitious subseriber himself is estopped 
by his fraudulent representation from denying the 
validity of his own promise.® Where one has agreed 
to subseribe on condition that the subscriptions total 
a certain amount, it is fraud to inelude in the total 
a subscription which plaintiff has agreed need not 


Kan.—Highland University Co. v. 
Long, 53 P. 766, 7 Kan.App. 173. 


Mich.—Chicago Bldg., etc., Co. v. 


Univercity Yell,” 890 NW. 329, 0029 Mache pilin 


In accordance with the rules relating to — 


California v. Bryson, 283 P. 949, 103 
Cal.App. 39. 


Ind.—Landwerlen v. Wheeler, 5 N. 
BH. 888, 106 Ind. 523. 


Iowa.—Simpson Centenary College 
v. Tuttle, 33 N.W. 74, 71 Iowa 596. 


Mich.—Wesleyan Seminary v. Fish- 
er, 4 Mich. 515. 


Mo.—Kansas City School Dist. v. 
Sheidley, 40 S.W. 656, 138 Mo. 672, 
60 Am.S.R. 576, 37 L.R.A. 406. 


N.Y.—Allegheny College v. Nat. 
Chautauqua County Bank, 159 N.E. 
173, 246 N.Y. 369, 57 A.L.R. 980; First 
M. B. Church of Mt. Vernon v. How- 
ard’s Estate, 233 N.Y.S. 451, 133 Misc. 
423. 


Ohio.—Doane_ Vv. 
urer, Wright 752. 


Pa.—Reimensnyder v. Gans, 2 A. 
425, 110 Pa. 17; Ryerss v. Blossburg 
Presb. Cong., 33 Pa. 114; Patchen’s 
Est., 22 Pa.Dist. 56. 


Tenn.—Bd. of Trustees v. Caldwell, 
4 WennCiv.A. 30)%35) Feit’ Cye]. 


Vt.—Troy Conference Academy v. 
Nelson, 24 Vt. 189. 


“A subscription to a.charity em- 
bodies in it no previous consideration; 
Hence: s/o it can be operative only 
by way of estoppel; and unless others 
have been thereby induced to sub- 
scribe, or Some undertaking has been 
commenced, or continued, on the 
faith of it, it cannot be regarded as a 
binding contract.” A contract of this 
kind is enforceable rather by way of 
estoppel than on the ground of con- 
sideration. Reimensynder v. Gans, 
DUA Ay dO ae ienyyA0.s 


[a] Illustration.—A subscription 
to a war memorial building for a 
church, accepted by the church solic- 
iting other subscriptions and incur- 
ring expenses in constructing a build- 
ing, created a “promissory estoppel.” 
First M. EH. Church of Mt. Vernon v. 
Howard’s Estate, 233 N.Y.S. 451, 133 
Misc. 7238. 


[b] Subscription not sole reliance. 


Pickaway 'Treas- 


of Southern California v. Bryson, 283 
P. 949, 103 Cal.App. 39. 


99. Allegheny College v. Nat. 
Chautauqua County Bank, 159 N.E. 
173, 246 N.Y. 369, 57 A.L.R. 980. 


1. See Contracts §§ 242-244. 


2. Wickliffe’s Ex’rs v. Smith, 10 
S.W.(2d) 291, 225 Ky. 796; Brown v. 
Farmers’ Deposit Bank, 3 S.W.(2d) 
215, 223 Ky. 171. 


[a] Rule applied.—(1) Failure of 
highway commission to construct 
road within city in which the sub- 
scriber owned lots did not constitute 
failure of consideration for subscrip- 
tion toward building of highway 
through the county, since the sub- 
scriber was ‘bound to know that un- 
der the existing law the city council 
had power to order reconstruction of 
city streets. Wickliffe’s Ex’rs v. 
Smith, 10 S.W.(2d) 291, 225 Ky. 796. 
(2) Only substantial deviation will 
avoid subscription to aid in securing 
and constructing a highway. Wick- 
liffe’s EXx’rs v. Smith, supra. (3) 
Where the consideration for notes 
evidencing donations for a highway 
through or in a county was the pro- 
curing of the highway, a statute au- 
thorizing the highway commission to 
construct it rather than the county 
did not impair the _ consideration, 
there being nothing in the contract 
requiring that the county build the 
road. Brown v. Farmers’ Deposit 
Bank, 3 S.W.(2d), 215, 223 Ky. 172 
(notes evidencing donations for high- 
way inured to benefit of whatever 
state agency should construct the 
highway, and consideration did not 
fail because the county did not do so). 


. Nonperformance of conditions see 
infra §§ 29-35. 


8. See Contracts §§ 279-309. 


4 Ariz.—Lount v. Young Men’s 
Christian Ass’n of Phcenix, 140 P. 819, 
16 Ariz. 34; Hurley v. Young Men’s 
Christian Ass’n of Phoenix, 140 P. 816, 
818, 16 Ariz. 26, 52 L.R.A.N.S. 220 
[quot Cyc]. 


Moore v. Universal El. Co., 80 N.W. 
1015, 122 Mich. 48. 


Neb.—Gerner v. Church, 62 N.W. 
51, 43 Neb. 690. 


Okl.—Cooper v. Ft. Smith & W. R. 
Co., 99 P. 785; 23 Okl: 139: 


Tex.—Collinson v. Jefferies, 54 S.W. 
28, 21 Tex.Civ.App. 653. 


[a] What does not constitute 
fraud.—The mere fact that the per- 
son who wrote down names and 
amounts to a subscription paper had 
no authority to do so does not raise 
a presumption that the person taking 
the subscription had notice of that 
fact and his statement to a subscrib- 
er that the persons thus put down as 
subscribers were subscribers does not 
indicate a fraudulent purpose. Scott 
v. Blanton, 7 Ky.L. 379. 


5. Lount v. Young Men’s Christian 
Ass’n of Phoenix, 140 P. 819, 16 Ariz. 
34; Hurley v. Young Men’s Christian 
Ass’n of Phoenix, 140 P, 816, 818, 16 
Ariz. 26, 52 L.R.A.N.S. 220 [quot Cyc]; 
Blair v. Buttolph, 33 N.W. 349, 72 
Iowa 31. 


_[a]  Illustration—Where the con- 
dition of a subscription was that a 
railroad should be constructed to a 
designated point, the subscriber was 
net relieved of liability on the sub- 
scription because of false representa- 
tions that the company intended to 
eonstruct an additional line of road. 
Blair v. Buttolph, 33 N.W. 349, 72 
Iowa 31. 


6. Stith v. Graham, (Tex. : f 
146 S.W. 661. ‘ Ctv-ApP.J 


7. Breckinridge County v. Beard 
27 S.W.(2d) 427, 233 Ky. 823; Wick- 
liffe’s Ex’rs v. Smith, 10 S.W.(2a) 291, 
225 Ky. 796; Vance v. Dobson, 266 
S.W. 368, 205 Ky. 640; Eagles v, 
Hafendorfer, 265 S.W. 35, 204 Ky. 696. 


8. Middlebury College v. L 
Vt. 189. . 


9. Pierson’s Bst., 6 Pa.Dist. 23, 18 
aiga 651; Blodgett v. Morrill, 20 Vt, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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be paid,?° or a subscription made on different terms 
from that sought to be enforced.11 Failure to dis- 
close the fact that an apparently bona fide subserip- 


tion is not so in fact is a fraud on subsequent sub- 
seribers.1? 


{§ 21] 3. Promissory Representations. In accord- 
ance with the general rule,!* where a representation 
which induced the subscription is promissory in its 
nature, and not a statement of existing fact, it has 
been held that the contract cannot be avoided by 
the subscriber because of such misrepresentation.14 


[§ 22] 4. Innocent Misrepresentations. Subject 
to general rules,1® a misrepresentation if made in- 
nocently has been held to be no defense at law to 
a subscriber.?® 


[§ 23] 5. Opinions. As a mere representation of 
opinion, although erroneous, does not avoid contracts 
generally,!* so a subscription contract is not affected 
by representations that are so loose and general,}8 
or are so manifestly mere statements of opinion,?® 
that the promisee cannot be deemed to have relied 
on them as being statements of fact. 


[§ 24] BE. Illegal and Ultra Vires Subscriptions. 
As in the case of contracts generally,?° a subscrip- 
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tion which has for its purpose the accomplishment 
of ends that are in contravention of public policy 
is invalid.*1_ A contract whereby certain citizens 
of a town agreed to pay a specified sum to aid in 
the erection of a power plant, in order to increase 
the facilities for furnishing electrie light to the 
town, is not illegal on its face.22 The legality of 
subseriptions made to publie officers or to public 
corporations in aid of public works has been upheld 
where the object for which the subscription was 
made was within the powers of the beneficiary,?* 
and the same is true of subscriptions to private cor- 
porations;** but a subscription to a private corpo- 
ration for a purpose which is beyond the legal pow- 
er of the corporation is invalid.25 Where the funds 
have been expended on the project for which the 
money was subscribed, and all other subscribers 
have paid, defendant cannot raise the question of 
ultra vires.2° Whether bonds issued by a city on 
the faith-of subscriptions are issued ultra vires is 
a question not available to a subseriber.?7 


[§ 25] F. Alteration.2® An immaterial altera- 
tion of the subscription paper will not invalidate the 
subseription,?® nor will any alteration, if it is sub- 
sequently ratified.®° 


III. CONSTRUCTION 


[§ 26] The rules of construction of written con- 
tracts generally*! apply to the construction of writ- 
ten subscription contracts.°* The contract will be 
construed with reference to the intent of the parties 


10. New London Literary, 28. 


Inst. v. Prescott, 40 N.H. 330. 


etc., 


Effect of alteration of instru- 
ments generally see Alteration of In-|21 N.Y 
struments §§ 2-89. 


at the time, and the court will consider the subject 
matter of the agreement, the inducement which in- 
fluenced the subscription, the cireumstanees under 
which it was made, and the phraseology thereof.?* 


Baptist Soc. v. Robinson, 
234, (4) A subscription 
agreement conditioned on_subscrip- 
tions in a certain amount by others, 
the subscriber agreeing that he would 


cuse First 


ll. New York Exch. Co. v. De 

Wolf, 31-N.Y. 273. 29. Whittlesey v. Frantz, 74 N.Y. 
12. Sigler v.. R. W. Winstead & | 456. 

Co., (Ky.) 125 S.W. 272. 30. Landwerlen v. Wheeler, 5 N.E. 


13. See Contracts § 285; Fraud § 
25. 
' 14. Paddock v. Bartlett, 25 N.W. 
906, 68 Iowa 16; Perkins v. Bakrow, 
45 Mo.App. 248. 


15. See Contracts § 272. 

16. Scott v. Blanton, 7 Ky.L. 379. 

17. See Contracts § 284. 

18. Gorman v. Carroll, 7 Allen 
(Mass.) 199. 

19. Davis v. Campbell, 61 N.W. 


1053, 93 Iowa 524; Chambers v, Ken- 
tucky Baptist Education Soc., 1 B. 
Mon. (Ky.) 215. 


20. See Contracts §§ 360-439. 


21. Berryman v. Cincinnati South- 
ern R. Co., 14 Bush (Ky.) 755; Work- 
man v. Campbell, 46 Mo. 305. 


22. Sutton v. Rann, 112 N.W. 721, 
149 Mich. 35. 


23. Bingham v. Marion County, 55 
Ind. 113; Stilson v. Lawrence Coun- 
ty, 52 Ind. 213; State v. Johnson, 52 
Ind. 197; Board of County Com’rs of 
Neosho County v. Burdick, 244 P. 866, 
120 Kan. 698; Canal Fund Com’rs v. 
Perry, 5 Ohio 56; Hassenzahl v. Bev- 
ins, 24 OhioCir.Ct. 178; State Treas- 
urer v. Cross, 9 Vt. 289, 31 Am.D. 626. 


‘24. Amherst Academy vy. Cowls, 6 
Pick. (Mass.) 427, 17 Am.D. 387. 

25. Underwood v. Waldron, 12 
Mich. 73. 


26. North Star Tp. y. Cowdry, 179 
N.W. 259, 212 Mich. 7. 


27. Hall v. Virginia, 91 Ill, 535. 


888, 106 Ind. 523; Workman v. Camp- 
bell, 57 Mo. 53. 


31. See Contracts §§ 481-592. 


32. American Legion, Christie E. 
Wilson Post No. 324, Rexford, Kan. v. 
Thompson, 245 P. 744, 745, 121 Kan. 
124 [cit Cyc]. 


33. Richards v. Wilson, 112 N.E. 
780, 790, 185 Ind. 333 [quot Cyc]; St. 
Louis, ete., R. Co. v. Houck, 97 S.W. 
963, 120 Mo.App. 634. 


[a] Agreement to subscribe.—An 
instrument by which defendant 
“agrees to subscribe” is construed to 
be a present subscription, where it 
appears that such was the intention 
of the parties. Strong v, Eldridge, 36 
P. 696, 8 Wash. 595. 


[b] Particular contracts con- 
strued.—(1) A contract providing for 
the erection and operation of a mill 
does not require its operation for any 
definite time in the absence of any- 
thing in the contract to that effect. 
Martin v. Creech, 58 Mo.App. 391. 
(2) A limitation of subscription to 
endowment fund to use in further- 
ance of foreign missions was not in 
conflict with the general purpose for 
endowment and equipment, where re- 
ligious training was among the regu- 
lar curricula. University of Southern 
California v. Bryson, 283 P. 949, 103 
Cal.App. 39. (8) A promise to give 
toward building a church ‘a lease of 
[a certain house] for three years, 
which at present rent, is $516,” is con- 
strued, not as giving a lease of the 
house, but as a contract to pay the 
amount received from the rent. Syra- 


“contribute and pay to the League,” 
intends a promise to pay the league, 
a charitable organization, so that it 
could sue subscribers. Hastern States 
Agricultural and Industrial League v. 
Vail’s Estate, 124 A. 568, 97 Vt. 495, 
38 A.L.R. 845. (5) A subseription to 
a commercal club fund to pay bonuses 
to local manufacturers does not bind 
the subscriber for expenses incurred 
in -locating factories. Brown. v. 
Marion Commercial Club, 97 N.E. 958, 
50 Ind.App. 670. (6) If a signer of a 
subscription to build a freight yard on 
a frontage basis admits record title 
to a certain front footage, he is prop- 
erly charged with the apportionment 
for that footage. Levy v. West Side 
Const. Co., 162 N.Y.S. 661. (7) Where 
a subscription paper reciting that the 
signers ‘‘subscribe the sums set op- 
posite our respective names” and con- 
taining other language indicating that 
the intention was to subscribe sums 
of money, followed by subscribers’ 
names, with figures opposite, of which 
one has the figures ‘1,000” opposite, 
the figures are taken to be, as to such 
subscriber, a subscription of one thou- 
sand dollars. Richelieu Hotel Co. v. 
International Military Encampment 
Co., 29 N.H. 1044, 140 Il. 248, 33 Am. 
S.R. 234. (8) Where, after several 
persons had signed a subseription con- 
tract agreeing to pay not less than a 
certain Sum nor more than a certain 
sum, it was presented to L and he 
drew a line under their signatures and 
signed his name and that of his broth- 
er, placing twenty-five dollars after 
each, and the brother repudiated his 
act, L was at most liable for fifty dol- 
lars and not for the amount for which 
the other subscribers were bound. 
Bank of American Fork v, Smith, 140 
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‘The rule as to contracts generally, that they will be 
construed, if possible, to carry out the intent of 
the parties** has been applied to subseription con- 
tracts.2> As a matter of public policy, subscription 
contracts for public or quasi-public purposes are 
construed, if reasonably possible, to support a re- 
covery,*® and doubtful questions are to be resolved 
A subseription contract 


against the subseriber.** 
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tracts.*1 


will be construed as a whole,** and when clear and 


Pp. 122, 44: Utah 284. (9) Where an 
agreement to subscribe money to im- 
prove an avenue provided that the un- 
dersigned agreed to pay the amount 
set opposite their names ‘one-half of 
‘amount subscribed to be paid in 30 
days, and one-half in 60 days, from 
the date the whole amount is sub- 
scribed,”’, and stated that the county 
commissioners agreed to receive the 
road when completed, and keep it in 
repair, it was not the intention of the 
subscribers that the road should be 
completed and accepted by the county 
commissioners before the subscrip- 
tions became payable, so that it need 
not be shown that the county commis- 
‘ssioners agreed to receive the road 
when completed and keep it in repair, 
in order to make the subscribers lia- 
ble. Stockwell v. Whitehead, 94 N.E. 
736, 47 Ind.App. 428. (10) Where a 
subscriber promises a certain sum 
payable at death, with interest from 
the date a certain total is subscribed, 
the contract is an unconditional prom- 
ise to pay. Miller v. Parke’s Estate, 
OPIN WW..81'54 ) 1382 Mich. “310. (115) 
Where an association was incorporat- 
ed to solicit local subscriptions to a 
“war chest fund” on the strength of 
pledge cards of individual subscrib- 
ers, which were treated as assets, and 
appropriated to various war charities 
certain amounts, an individual pledge 
was a, valid and enforceable subscrip- 
tion. Mechanicville War Chest v. 
Ryan, 181 N.Y.S. 576, 110 Misc. 448 


(in an action by the Mechanicville | 


War Chest, Inec., on a pledge card, 
predicated on the theory of a promise 
by the pledgor: to become a member of 
the association and its willingness to 
receive him, in which it appeared that 
defendant had never paid the first sub- 
seription installment made a _ condi- 
tion precedent to membership, he nev- 
er became a member, and could not 
be held liable on the theory of a con- 
tractual obligation of a member to 
pay his dues); Mechanicville War 
Chest v. Butterfield, 181 N.Y.S. 428, 
110 Mise. 257 (the signer of a “pledge 
card,’ who thereby enlisted as a mem- 
ber of the local war chest, and agreed 
to make monthly payments for a year, 
became a member of the corporation, 
bound by implied knowledge of its 
certificate and by-laws, and the sign- 
er of a contract in fact and in law, 
and liable, either on the theory of a 
contract to pay dues, or on the theory 
of an enforceable subscription con- 
een in good faith relied and acted 
on). 


[ec] Public subscription.—Under a 
contract: “We, the undersigned, agree 
to pay the sum set opposite our names 
to the executive mill committee ap- 
pointed at a meeting of the citizens 
of Petersburg and vicinity, for the 
purpose of procuring and locating a 
flouring mill of from 40 to 50 barrels 
capacity in Petersburg, said amount 
to be paid when the mill is erected, 
at the discretion of the above com- 
mittee,” it is clear that the ‘discre- 


tion” of the committee related only to 
the acceptance of the mill as a sub- 
stantial compliance with the subscrip- 
tion contract and a declaration that 
the money represented by the several 
subscriptions should be paid. Mefford 
v. Sell, 92 N.W. 148, 150, 3 Neb. 
(Unoff.) 566. 


34 See Contracts §§ 482-484. 


35. De Pauw University v. Ankeny, 
166 P. 1148, 97 Wash. 451. 


S6. Ex parte South, 88 So. 221, 205 
Ala. 31 [cert den 88 So. 219, 17 Ala. 
App. 569]; University of Southern 
California v. Bryson, 283 P. 949, 103 
Cal.App. 39; Huron Lodge No. 444, B. 
P.O. BE. v. Hinckley, 222 N.W. 661, 54 
S.D. 99 [aff 210 N.W. 200, 50 S.D. 355]; 
Eastern States Agricultural and In- 
dustrial League v. Vail’s Estate, 124 
A. 568, 97 Vt. 495, 38 A.L.R. 845. 


[a] f&hus indorsement on _  sub- 
scription note to endowment fund that 
donation was made to further work 
of foreign missions does not desig- 
nate purpose beyond scope of charter 
where the charter empowers the bene- 
ficiary to’ receive property for re- 
ligious education. University of 
Southern California v. Bryson, 283 P. 
949, 103 Cal.App. 39. : 


37. Eastern States Agricultural 
and Industrial League v. Vail’s Es- 
ae 124 A. 568, 97 Vt. 495, 38 A.L.R. 


38. University of Southern Cali- 
fornia v. Bryson, 283 P. 949, 108 Cal. 
App. 39; Cottage Hospital vy. Merrill, 
61 N.W. 490, 92 Iowa 649. 


_[a] Thus (1) where a subscrip- 
tion paper recited that, whereas the 
managers of a certain hospital are 
about to erect a building, “I do hereby 
subscribe for this purpose the sum of 
one ‘hundred. dollars. ~~ ~~. “And, 
further, as a soldiers’ memorial, I 
agree to support three beds in said 
hospital, at a cost of two hundred and 
fifty dollars each per annum, for ten 
years from date of completion of said 
building. . . . These beds all for 
the use of soldiers, but always for 
use when there are no soldier appli- 
cants,’’ it was held that the instru- 
ment should not be construed as two 
separate contracts—one for one hun- 
dred dollars, and one for the support 
of the beds—so as to make the latter 
void for want of consideration, be- 
cause there was no promise by the 
hospital to set apart such beds for 
the use and benefit of soldiers. Cot- 
tage Hospital v. Merrill, 61 N.W. 490, 
92 Iowa 649. (2) Where the last para- 
sraph of a subscription note was 
executed simultaneously as part of 
the original instrument, the entire 
document must be construed together. 
University of Southern California vy, 
Bryson, 283 P. 949, 108 Cal.App. 39. 


39. Sparks v. Moore, 279 S.W. 11 
212 Ky. 720. re 


ss 


explicit it will be enforced according to its terms.*° 
The rules of construction as to written and printed 
portions of a contract*? apply to subscription con- 
In determining the meaning of particular 
words used in the subscription contract the subject 
matter concerning Which they were used and the cir- 
cumstanees calling for their application to the sub- 
ject are to be considered.*? 


40. See Contracts § 498. 


41. University of Southern Cali- 
fornia v. Bryson, 283 P. 949, 103 Cal. 
App. 39. 

42. Rogers vy. Galloway Female 
College, 44 S.W. 454, 64 Ark. 627, 39 


L.R.A. 686; Dodge v. Gardiner, 31 
N.Y.) 239. 
[a] Iustrations.—(1) Under a 


citizens’ subscription agreement for 
raising “the purchase price of a build- 
ing and site” in the city, “to be given 
to a corporation for factory purposes” 
to induce its coming to the city, the 
contract plainly does not include re- 
modeling of the building or raising 
money therefor. Oconto Chamber of 
Commerce v. Grandall, 185 N.W. 544, 
175 Wis. 447. (2) Under a contract 
between a promoter of a proposed 
railroad and certain subscribers, pro- 
viding that the promoter would cause 
the railroad company to be organized, 
and that the company would build a 
line to A, where it would connect with 
two specified railroads, where the 
subscribers agreed to procure a right 
of way, depot grounds, etce., at their 
expense, according to a proposition of 
a general solicitor attached to the 
contract, and which contained a pro- 
vision to “‘give the company whatever 
right of way, depot grounds, etc., it 
may ‘require’ at A,’’ it was held, in 
view of the object to be attained— 
the connection with the other rail- 
roads—all that the company could 
“require” of the subscribers were 
right of way, depot grounds, etc., rea- 
sonably necessary to accomplish the 
connection, and it was not entitled to 
a right of way through the town be- 
yond the point of connection required 
by the road for an ultimate extension 
in that direction. Boyce v. Stringfel- 
low, 114 S.W. 652, 52 Tex.Civ.App. 504. 
(3) Where citizens of the town of S 
had subscribed a fund for the loca- 
tion of a college “‘in’’ S, and the town 
was in part outside the corporate 
limits, it was held that the college 
representatives were bound to locate 
the college in the town, but not neces- 
sarily inside the corporate limits. 
Rogers v. Galloway Female College, 
44 S.W. 454, 64 Ark. 627, 39 LRA. 
636. (4) The word “entertainment,” 
as used in a subscription for the pur- 
pose of entertaining a large number 
of strangers, constituting an organ- 
ized body, by the resident and busi- 
ness men of a city, was held not 
synonymous with “board,” and lim- 
ited to the ordinary necessaries of 
life. Lasar v. Johnson, 58 P. 161, 125 
Cal. 549. (5) Where one of the sub- 
scribing parties signs a paper to pay 
any amount within a specified sum 
toward raising a larger sum as a fund 
to prosecute “general opposition to a 
public improvement,’ and no further 
sum or sums are contributed toward 
such fund, the contract of the party 
does not become operative, unless the 
contemplated fund is raised. Dodge 
v. Gardiner, 31 N.Y. 239. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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‘by pass to the beneficiary.*° 
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IV. ASSIGNMENT4? 


_[§ 27] Under general rules as to the assignability 
of rights cf one party to a contract,** the contrac- 
tual right against the subscriber may be assignable.*5 
The assignee has only the rights of his assignor*® 
and takes the subseription subject to all the equities 
existing between the original parties;47 and, where 
the first of two assignments is invalid, the second 
assignee obtains nothing from his assignor.#8 The 
assignment by the promisee of an unaccepted sub- 
scription conveys no rights to the assignee.t® <A 
statute creating a college and authorizing the trus- 
tees of a previously existing academy to assign to 


it all property which the academy had received au- | 


thorizes and validates an otherwise good assign- 
ment.°° As in the case of assignments generally,®! 
in the absence of anything making a written assign- 
ment necessary, a subscription may be assigned with- 
out any formal writing. The borrowing of money 
by the subscribers’ representatives for the, comple- 
tion of the project is an equitable assignment of the 
subseription to the lender.®? It is no defense that 
the payee procured another to do the work which 
the payee agreed to do in return for the subscription 
where it was not a personal confidence reposed in 
the payee by the subscriber.®* 


V. TITLE TO FUNDS SUBSCRIBED 


[§ 28] The title to funds subscribed and paid 
on a subseription, or to property purchased with 
the funds, depends on the intention of the subserib- 
ers.°° It has been held that, where the subscribed 
funds have been paid to the committee which raised 
the subscription, the title to the funds did not there- 
If, however, the sub- 


scription list to which the subscribers’ names are 
signed is headed, “Subscriptions and donations to” 
the beneficiary, and the money is received by its 
treasurer, title to the funds passes to the benefici- 
ary.°7 One who has no title to funds subscribed 
cannot require their payment.®§ 


VI. PERFORMANCE OF CONDITIONS 


[§ 29] A. In General. The conditions prescribed 
by the subscription contract must be complied with 


43. Assignee as 
plaintiff see infra § 44. 
44. See Assignments §§ 44-49, 

45. Vannoy v. Duprez, 72 Ind. 26; 
Eastern Plank Road Co. v. Vaughan, 
14 NY. 546; Mann v. O’Neil, 69 P. 
635, 29 Wash. 115. 


46. Mann v. O’Neil, supra. 


proper party 
App. 65 


Iowa 13; 


Co. v. Miller, 30 N.E. 23, 131 Ind. 499, 
14 L.R.A. 804; Rothenberger v. Glick, 
52 N.E. 811, 22 Ind.App. 288; 
Wateten choot Tp.,°36 N.B. 291, 8 Ind. 


TIowa.—Lela N i Luther F 
Cohen Teron 98 N.W.706, 121 Iowa | Tidge, County v. Beard, 27 S.W.(2d) 
151; Keys v. Weaver, 63 N.W. 357, 95 
Burlington First M. E. 


before recovery can be had thereon,®® but, where 


v. Crosby, 18 N.Y.Super. 389. (4) A 
county failing to build a road in ac- 
cordance with written subscription 
was without the right to recover on 
notes given merely to carry out the 
terms of the agreement. Breckin- 


Sult v. 


427, 233 Ky. 823. (5) Location of 
bridge must be at stipulated place. 


47. Rockwell v. Daniels, 4 Wis. 
432, 


4g. Mann vy. O’Neil, 69 P. 635, 29 
‘Wash. 115. 


49. Van Rensselaer v. Aikin, 44 N. 
Y. 126 [rev 44 Barb. 547]. 


50. Amherst Academy v. Cowls, 6 
Pick. (Mass.) 427, 17 Am.D. 387. 


51. See Assignments § 65. 


52. Oconto Chamber of Commerce 
v. Grandall, 185 N.W. 544, 175 Wis. 
477. 

53. Bank of American Fork v. 
Smith, 140 P. 122, 44 Utah 284. 


54. Southern Hotel Co. v. Chou- 
teau, 53 Mo. 572. 


55. Downes v. Francestown Union 
‘Cong. Soc., 63 N.H. 151, 


56. Larrimer v. Murphy, 82 S.W. 
168, 72 Ark. 552; Bayou Sara v. Harp- 
er, 15 La.Ann. 233; Commercial Trav- 
elers’ Home Assoc. v. McNamara, 88 
N.Y.S. 448, 95 App.Div. -1.— 


57. Church of Redeemer v. Craw- 
ford, 43 N.Y. 476 [rev 28 N.Y.Super. 
100]. 

58. Irish Free State v. Guaranty 
Safe Deposit Co., 222 N.Y.S. 182, 129 
Misc. 551. . 


[a] Irish Free State having failed 
to establish title to funds raised to 
establish republic, its complaint must 
‘be dismissed and funds returned to 
subscribers. Irish Free State v. 


Guaranty Safe Deposit Co., 222 N.Y.S. 


182, 129 Misc. 551. 
59. Ind.—Ft. Wayne Hlectric Light 


Church v. Sweny, 52 N.W. 546, 85 lowa 
627; Wrought Iron Bridge Co. v. 
Green, 5 N.W. 770, 53 Iowa 562; Pat- 
rick vy. Barker, 35 Iowa 451, 


Ky.—Breckinridge County v. Beard, 
27 S.W.(2a) 427, 233 Ky. 823. 


Miss.—Pratt v. Canton Cotton Co., 
51 Miss. 470. 


Mo.—St. Louis, etc., R. Co. v. Houck, 
97 S.W. 963, 120 Mo.App. 634. 


Neb.—Fremont Ferry, etc., Co. v. 
Fuhrman, 8 Neb. 99. 


La Naa sae a v. Raymond, 53 N.H. 


N.Y.—Giles, v. Crosby, 18 N.Y.Super. 
389. 


S.D.—South Dakota Cent. R. Co. v. 
Smith, 116 N.W. 1120, 22 S.D. 210. 


Vt.— Felt v. Davis, 48 Vt. 506. 


Va.— Galt v: Swain, 9 Gratt. (50 
Va.) 633, 60 Am.D. 311. 


[a] Rule applied.—(1) A _ condi-| 


tion requiring the location of a 
church on a particular site is reason- 
able, and must be complied with. 
Rothenberger v. Glick, 52 N.E. 811, 
22 Ind.App. 288. (2) A condition that 
ereditors sign a paper agreeing not to 
embarrass or molest plaintiff debtor 
for a certain time must be complied 
with. Felt v. Davis, 48 Vt. 506. (3) 
A condition that satisfactory evidence 
of expenditure of certain sums was 
necessary to carry out the plan must 
be complied with, although the ex- 
penses of an improvement for which 
the subscription was taken is de- 
ereased by changes in the plan of im- 
provement originally adopted. Giles 


Fremont Ferry, ete., Co. v. Fuhrman, 
8 Neb. 99. (6) Subscribers to road 
fund have been held not liable where 
other roads were constructed first in 
violation of an express condition of 
subscription agreement, under -the 
act of 1920, relating to constructing 
roads. Livingston County v. Evans, 
294 S.W. 1044, 220 Ky. 187. (7) Where 
character of bridge is specified, sub- 
scriber is not bound unless that type 
of bridge is erected. Wrought Iron 
Bridge Co. v. Green, 5 N.W. 770, 53 
Iowa 562. (8) Where a note was de- 
livered to solicitor for church on con- 
dition that it should be binding only 
if the maker remained in business in 
the locality, the maker was not liable 
where he went out of business before 
maturity of the first installment. 
First Methodist Episcopal Church vy. 
Soden, 229 P. 534, 131 Wash. 228.-(9) 
Where notes evidencing donations for 
a highway did not require completion 
of the highway before they should be- 
come payable, the highway need not 
be completed before the subscribers 
become liable. Brown v. Farmers’ 
Deposit Bank, 3 S.W.(2d) 215, 223 Ky. 
171. (10) Where a subscription is 
conditioned on the furnishing of @ 
guaranty, the condition must be com- 
plied with before liability attaches. 
Porter v. Raymond, 53 N.H. 519. (11) 
Where a subscriber agreed to convey 
lots on condition that a church be 
erected thereon, he cannot be held 
liable for refusal to convey when the 
church was built elsewhere, even 
though his refusal caused the build- 
ing to be built in another place. Pat- 
rick v. Barker, 35 Iowa 451. (12) 
Where the promise is conditioned on 
the actual purchase of a building site; 
the government’s agreement to accept 
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the condition is performed, the contract is binding.*®° 
Where a subscription is made to a project on con- 
dition that the building be located at a certain place, 
with a stipulation as to the value of the building, 
the location, and not the value, is the condition on 
compliance with which the subscription becomes 
A condition that a building be erected 


binding. *+ 


does not. require that it be completed.*? 


the original agreement was made 


the offer of a committee with respect 
to the acquisition of a site for a fed- 
eral: building on condition that suit- 
able abstracts be furnished is not an 
actual purchase obligating defendant 
to pay to the committee a subscription 
agreed upon. Rebeil v. Manning, 149 
P. 59, 17 Ariz. 111. 


[b] Conditions held complied with. 
—(1) A condition that the subscrip- 
tion is to be paid in consideration for 
the rebuilding of a hotel and for the 
purpose of inducing people to take 
stock in the company organized to 
rebuild is fulfilled where the hotel is 
rebuilt, although no one has_ pur- 
chased stock. Conn v. McCollough, 
12 Mo.App. 356. (2) A subscription 
conditioned on completion of walls 
of a building is payable where the 
walls are ready for the roof, although 
the walls are not covered with mastic 
as intended. V/orcester Medical Inst. 
v. Harding, 11 Cush. (Mass.) 285. (3) 
A condition that a theater have a 
certain seating capacity does not re- 
quire that number of fixed and per- 
manent seats, but is complied with if 
it is possible to seat the specified 
number, making use of some tempo- 
rary seats... Gerner vy. Church, 62 N.W. 
51, 48 Neb. 690. (4) A subscription to 
pay bonus for a flour mill, conditioned 
on acceptance by a committee, be- 
comes payable on acceptance of the 
mill by the committee. Mefford v. 
Sell, 92 N.W. 148, 3 Neb. (Unoff.) 566. 
(5) In an action on a subscription toa 
commereial club fund to provide bon- 
uses for the location of additional fac- 
tories in the city, the particular form 
of the agreement for payment of a 
Specific bonus and the fact that the 
bonus has been forfeited constitute no 
defense, where the form of bonus 
agreement was left to the club, and 
the subscription contract provided 
that forfeited bonuses should be re- 
tained by the club for payment to 
other enterprises. Brown v. Marion 
Commercial Club, 97 N.E. 958, 50 Ind. 
App. 670. (6) Where a subscription 
is on condition that the loss, if any, 
suffered by the project be divided 
among the subscribers pro rata, the 
liability of the subscriber becomes 
absolute on proof of loss. Kentucky 
Live Stock Breeders’ Assoc. vy. Miller, 
Say SeWieOl, 119: Kye 393 0027 - Key da: 
39. (7) Where a subscription to a 
church was conditioned on the ap- 
proval of a minister by the ministerial 
association, the condition is complied 
with where the minister has always 
been recognized by the association, al- 
though not approved by formal vote. 
Somets vy. Miner, 9 Conn. 458. (8) 
Where rooms endowed are, in ac- 
cordance with the terms of the sub- 
scription, restricted to giving homeo- 
pathic treatment, endowers could not 
complain because the whole hospital 
was not conducted as an exclusively 
homeopathic hospital. Hoffstot  v. 
Fifth Ave. Hospital of City of New 
York, 249 N.Y.S. 399, 140 Misc. 206. 
(9) Where the subscription is to a 
hospital, conditioned on the main- 
tenance of a number of beds for sol- 
diers, the condition is complied with 
where the hospital maintains the 
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seription.®? 


Where 
on certain con- 


beds, although it does not give notice 
of the fact. Cottage Hospital v. Mer- 
rill, 61 N.W. 490, 92 Iowa 649. 


[c] Condition held not performed. 
—(1) Condition relative to location of 
corporation is not complied with 
where the business is absorbed and 
changed irjo a partnership under a 
different name. Keys v. Weaver, 63 
W.W. 357, 95 Iowa 13. (2) Where a 
subscription was conditioned on the 
establishment of a congregation en- 
tirely free and independent of the 
churches from which its membership 
was drawn, if the congregation di- 
vided on the lines of former church 
government and agreed to divide the 
property, the condition was not per- 
formed. Leland Norwegian Lutheran 
Cong. v. Larson, 96 N.W. 706, 121 Iowa 
151. (3) Under an agreement to pay 
a certain sum as a contribution to a 
fund for the “general opposition” of 
a confirmation of the board of com- 
missioners of estimate and assess- 
ment in the matter of opening a 
street, plaintiff cannot recover for ex- 
penses of litigation involving fea- 
tures in which all parties to the 
agreement were not interested. Dodge 
v. Gardiner, 31 N.Y. 239. 


60. Thompson v. Mercer County, 
40 Ill. 379; Ayers vy. Carpenter, 81 Ill. 
App. 613; Wayne, etc., Collegiate Inst. 
v. Smith, 36 Barb. (N.Y.) 576; Mc- 
Auley v. Billenger. 20 Johns. (N.Y.) 
89; La Fayette County Monument 
Corp. v. Magoon, 42 N.W. 17, 73 Wis. 
627, 3. L.R.A. 761. 


61. Judson University v. Kinkaid, 
31 P. 1074, 50 Kan. 369. 


62. Johnston v. Ewing Female 
University, 35 Ill. 518. 


63. Wilgus v. Trustees of Cincin- 
nati Southern R. Co., 10 Ky.Op. 566. 


64. La Fayette County Monument 
Corp. v. Magoon, 42 N.W. 17, 73 Wis. 
627, 3 L.R.A. 761 (where it was held 
that the possible or probable failure 
of plaintiff to raise six thousand dol- 
lars for the monument fund within 
one year after defendant’s subscrip- 
tion to the fund became due, required 
as a condition subsequent by the 
terms of the subscription, is no de- 
fense to an action on a check given 
in payment thereof, in which judg- 
ment was rendered prior to that date, 
and defendant has a remedy by mo- 
tion in the circuit court to have the 
judgment discharged, if it shall be 
made to appear that such condition 
is valid, and that it has been broken 
since the rendition of the judgment). 


65. Ala.—South vy, First Nat. Bank, 
88 So. 219, 17 Ala.App. 569 [cert den 
88 So. 221, 205 Ala. 31]. 


Ill.— Merchants’ Bldg. Imp. Co. v. 
Chicago Exch. Bldg. Co., 71°: N.B. 22, 
210 Ill. 26, 102 Am.S.R. 145; Hall v. 
Virginia City, 91 Ill. 535; Illiopolis 
M. 1. Church v. Garvey, 53 Ill. 401, 5 
Am.R. 51; Grubbs v. Kelly, 149 Ill. 
App. 550. 


Ind.—Sult v. Warren School Tp., 36 
N.E. 291, 8 Ind.App. 655. 


Ind.T.—Doherty v. Arkansas, etc., 


SO i a gel de 4 


r§§ 29-30 


ditions, and afterward a substitute agreement with- 
out conditions was made, the conditions of the orig- 
inal subscription do not pass to the substitute sub- 
The possible or probable failure of 
performance of a condition subsequent ‘is no bar 
to the recovery of the sum subscribed.®* 


[§ 30] B. Substantial Performance. 


allowed where there has been a substantial, although 
not literal, performance of the conditions.®° 


Recovery is 


R. Co., 82 S.W. 899, 5 Ind.T. 537 [rev 
on other grounds 73 C.C.A. 328, 142 
F, 104]. 


. Ky.—Brown v. Farmers’ Deposit 
Bank, 3 S.W.(2d) 215, 223 Ky. 171; 
Vance v. Dobson, 266 S.W. 368, 205 
Ky. 640; Eagles v. Hafendorfer, 265 
S.W. 35, 204 Ky. 696; Webb v. Dunn, 
248 S.W. 840, 198 Ky. 111. 


Mass.—Atty.-Gen. v. Greenfield 
Library Assoc., 135 Mass. 563; Ives v. 
Sterling, 6 Metc. 310; Torrey v. Mill- 
bury, 21 Pick, 64. 


Mo.—Missouri Pac. R. Co. v. Ty- 
gard, 84 Mo. 263, 54 Am.R. 97; St. 
Louis, ete., R. Co. v. Houck, 97 S.W. 
963, 120 Mo.App. 634. ~ 


N.Y.—Wayne, etc., Collegiate Inst. 
v. Blackmar, 48 N.Y. 663; Wacsene, 
etc., Collegiate Inst. v. Greenwood, 40 
aye [rev on other grounds 41 N. 


Wash.—Hunt v. Upton, 87 P. 56, 44 
Wash. 124. 


_[a] Dlustrations.—(1) The condi- 
tion of a subscription for a building 
that it shall be donated to the county 
is substantially complied with by 
leasing the building to the county 
without_rent for ninety-nine years. 
Hall v. Virginia City, 91 Ill. 535. (2) 
Even if the provision in a note given 
for a subscription to a highway fund 
that the highway should be construct- 
ed by a designated ferry was a con- 
dition, the construction of the high- 
way by way of a different ferry which 
was situated on the same land, and 
only three quarters of a mile from 
the designated ferry, and to reach 


| which the highway followed practi- 


cally the same route except for the 
short deviation in the vicinity of the 
ferries, was a substantial compliance 
with the condition so as to entitle the 
county to recover on the note. Webb 
v. Dunn, 248 S.W. 840, 198 Ky. 111. 
(3) If a subscription contract pro- 
vide for payment in installments at 
definite times before performance, the 
complete performance of the contract 
need not be shown in order to recover 
such installments where there has 
been substantial performance, 
Grubbs v. Kelly, 149 Tll.App. 550. 
(4). If the maker of notes given as 
part of fund to be raised to induce 
construction of a highway contributed 
the notes on condition that the road 
should be built along a certain line or 
course, he was not liable, unless there 
was a substantial compliance, pro- 
vided those making representations 
had authority to speak; but, if the 
road was located and constructed sub- 
stantially along the line indicated by 
those soliciting funds, he is bound 
if the note was made in consideration 
of other donations. Eagles v. Hafen- 
dorfer, 265 S.W. 35, 204 Ky. 696. (5) 
A subscription payable when the 
building is inclosed is payable when 
the main portion thereof is inclosed, 
although two towers connected there- 
with are not inclosed. Snell v. Clin- 
ton M. E. Church, 58 Ill. 290 (erection 
of church). (6) Where a _ person 
executes a bond conditioned to pay a 
certain sum when bona fide subscrip- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 31-33] 


[§ 31] ©. Performance of Collateral Agreements. 
The performance of a collateral and contemporane- 
ous promise is not a condition precedent to recovery 


on the subseription.*®é 


[§ 32] D. Time of Performance. 


the weight of authority the time 


when prescribed by the subscription contract, is of 
the essence of the contract, and a noncompliance 
with this requirement is a defense to the subscrib- 
er,*’ although performance was completed shortly 
But, where time is not 
of the essence of the contract, a failure to complete 


after the time stipulated.®$ 


_the project within a specified time 


the subseriber from liability.°® If 


tions to a larger amount are made by 
Such persons as are responsible, in- 
cludimg the responsible subscriptions 
already made, and plaintiff produces 
an agreement signed by responsible 
persons agreeing to guarantee the 
payment of the required sum and 
agreeing to pay a further sum equal 
to the amount for which the person 
signed his bond, there has been a sub- 
stantial compliance with the condi- 
tions of the bond. Wayne, ete., Col- 
legiate Inst. v. Blackmar, 48 N.Y. 
663. 


66. Merchants’ Bldg. Imp. Co. v. 
Chicago Exch. Bldg. Co., 71 N.E. 22, 
210 Ill. 26, 102 Am.S.R. 145; Howell 
v. Methodist Episcopal Church, 61 
Ill.App. 121. 


67. U.S.—Cincinnati, ete., R. Co. v. 
Bensley, 2 C.C.A. 480, 51 F. 738, 19 
ERA. 796: 


Ala.—Thornton v. Sheffield, etc., R. 
Co., 4 So. 197, 84 Ala. 109, 5 Am.S.R. 
337. 


Conn.—St. Paul’s Episcopal Church 
v. Fields, 72 A. 145, 81 Conn. 670. 


Fla.—Persinger v. Bevill, 12 So. 
366, 31 Fla. 364. 

Iowa.—Burlington, ete. R. Co. v. 
Beestler, 15 Iowa 555. 

Kan.—Memphis, ete, R. Co. v. 


Thompson, 24 Kan. 170. 


Mich.—Jordan v. Newton, 75 N.W. 
130, 116 Mich. 674; Port Huron, ete., 
R. Co. vy. Richards, 51 N.W. 680, 90 
Mich. 577. 


Minn.—Bohn Mfg. Co. v. Lewis, 47 
N.W. 652, 45 Minn, 164. 


Ohio.—Johnson v. College Hill Nar- 
row Gauge R. Co., 7 OhioDec. (Re- 
print) 466, 3 Cinc.L.Bul. 410. 


Okl.—Cooper v. Ft. Smith, ete. R. 
Co., 99 P. 785, 23 Okl. 139; Powers v. 
Rude, 79 P. 89, 14 Okl. 381 [overr 
in Snyder v. Stribling, 89 P. 222, 18 
Okl. 168, so far as in conflict with a 
statute on this matter]. 


Or:—Coos Bay, ete., R., etc., Co. v. 
Nosler, 48 P. 361, 30 Or. 547. 


Tex.—Garrison v. Cooke, 72 S.W. 54, 
96 Tex. 228, 97 Am.S.R. 906, 61 L.R.A. 


342. 


[a] Reason or rule.—Such agree- 
ment is stricti juris, and the obliga- 
tion of the promisor is akin to that of 
@ guarantor who receives no personal 
penefit from the performance of the 
act for which he agrees to become re- 
sponsible, at least none to which he 
would not have been entitled if the 
promise had not been made. Cincin- 
nati, etc., R. Co. v. Bensley, 51 F. 738, 
2 C.C.A, 480, 19 LRA. 796. 


68. Memphis, etc, R. Co. v. 
‘Thompson, 24 Kan. 170. 
69. Homan v. Steele, 26 N.W. 472, 


18 Neb. 652; Seley v. Texas, etc., R. 
Co., 2 Tex.App.Civ.Cas. § 87; Bank of 
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formance is prescribed, then performance must be 
within a reasonable time.‘° A stipulation extending 
the time for performance does not waive a require- 


ment that the project be completed before the sub- 


According to 


of performance, f =) 
ense. 


does not release 
no time for per- 


American Fork v. Smith, 140 P. 122, 
44 Utah 284. 


70. Towa.—Paddock v. Bartlett, 25 


N.W. 906, 68 Iowa 16. 
Ro herein v. ‘Carter,-14) Pick: 
Mich.—Waters v. Union Trust Co., 


89 N.W. 687, 129 Mich. 640. 


Okl.—Powers v. Rude, 79 P. 89, 14 
Okl. 381. 


Ayes ah dy Hst., 22 Pa.Dist. 
Vt.—Eastern States Agricultural 


and Industrial League v. Vail’s Es- 
bre 124 A. 568, 97 Vt. 495, 38 A.L.R. 


Wis.—Hodges v. O’Brien, 88 N.W. 
90181134 Was.-9 7. 


[a] Illustration.—Time within 
which necessary subscriptions could 
be secured to meet condition that sub- 
scriptions made should not be valid 
.until subscriptions in certain amount 
were made not being stipulated, it 
was by operation of law limited only 
to a reasonable time. Wastern States 
Agricultural and Industrial League v. 
Vail’s Hstate, 124 A. 568, 97 Vt. 495, 
38 A.L.R. 845, 


71. Bohn Mfg. Co. v. Lewis, 47 N. 
W. 652, 45 Minn. 164. 


72. Baptist Hospital v. Cappel, 129 
So. 425, 14 La.App. 626; Herron-Rob- 
Pee v. Allen, (Tex.Civ.App.) 159 S.W. 


[a] Ilustration.—An action 
against defendant on his contract to 
contribute a certain sum for the drill- 
ing of a test oil well, payable when 
drilling was begun, could not be de- 
fended by him on the ground of un- 
reasonable delay in completing the 
well, especially where he himself re- 
fused to pay his subscription accord- 
ing to agreement, his remedy being an 
action for damages. Herron-Robbins 
iv. Allen, (Tex.Civ.App.) 159 S.W. 1046. 


73. Ind.—Rothenberger vy. Glick, 
52 N.E. 811, 22 Ind.App. 288. 


Ind.T.—Doherty v. Arkansas, etc., 
Ri? Co.,.82) Stw.+899; 5 Ind.t. 5387, [rev 
on other grounds 142 F. 104, 73 C.C.A. 
328]. 


Kan.—Schuler v. Myton, 29 P. 163, 
48 Kan. 282. 

Me.—Fryeburg Parsonage Fund v. 
Ripley, 6 Me. 442. 

Mass.—Worcester Medical Inst. v. 
Bigelow, 6 Gray 498; Mirick v. 
French, 2 Gray 420. 

Minn.—Brimhall vy. Van Campen, 8 
Minn. 13, 82 Am.D. 118. 

Miss.—Pratt v. Canton Cotton Co., 
51 Miss. 470. 

N.H.—Troy Cong. Soc. v. Goddard, 
7 N.H. 430. 

N.Y.—Giles vy. Crosby, 18 N.Y.Su- 


seriber becomes liable." Delay caused by failure of 
the subscribers to pay their subscriptions is no de- 


[§ 33] E. Change of Plan or Purpose. Any ma- 
terial change in the plan or purpose for which the 
subscription was made cannot be effected without 
the consent of the subseriber.7? 
leased unless there has been a waiver,7* or unless 
he has estopped himself to deny his consent to the 


He is thereby re- 


per. 389. 


Wash.—Young Men’s Christian 
Ass’n of Wenatchee v. Olds Co., 147 
P. 406, 84 Wash. 630, 631, L.R.A. 
1917F 1132 [quot Cyc]. 


Wis.—La Fayette ~County Monu- 
ment Corp. v. Ryland, 49 N.W. 157, 
80 Wis. 29. : 


[a] Subsequent formation of cor- 
poration.— When the fund is raised by 
mutual subscriptions, the fact that 
the purpose is carried out by a subse- 
quently formed corporation of sub- 
scribers, of which defendant subscrib- 
er does not choose to become a mem- 
ber, does not relieve him from liabil- 
ity on his subscription. Carr vy. Bart- 
lett, 72 Me. 120; Osborn y. Crosby, 
3 A. 429, 638 N.H. 583. 


[b] Return to original plan.— 
Where a subseriber was to pay when 
fifteen thousand dollars had been sub- 
scribed, and afterward the plan was 
changed so as to limit the amount 
to be raised to ten thousand dollars 
but fifteen thousand dollars was in 
fact subscribed, the subscriber was 
Still held liable, as his condition was 
in no way altered on the temporary 
abandonment of the original plan. 
Anderson vy. West Kentucky College, 
10 Ky.L. 725. 


74. Iowa.—Simpson Centenary 
pence v. Tuttle, 33 N.W. 74, 71 Iowa 


Mich.—First Universalist Church 
v. Pungs, 86 N.W, 235, 126 Mich. 670. 


Miss.—Chicago Bldg., ete., Co. v. 
Higginbotham, 29 So. 79. 


N.Y.—Hutchins v. Smith, 46 Barb. 
2353 Reformed Protestant Dutch 
Church -v. “Brown, 29° Barbs ase5eu0s 
How.Pr. 287 [aff 4 Abb.Dec. 31, 24 
How.Pr. 76]. 


Saari eae v. Pickaway, Wright 


Wash.—Young Men’s Christian 
Ass’n of Wenatchee vy. Olds Co., 147 
P. 406, 84 Wash. 630, 631, L.R.A.1917F 
1132 [quot Cyc]. 


fa] What constitutes waiver. 
(1) Part payment of a subscription 
and a promise to pay the balance, the 
subscriber not then knowing that a 
condition of his subscription had not 
been complied with, was heid not a 
waiver of the condition. Albany 
First Presb. Church v. Cooper, 10 N.Y. 
St. 142, 45 Hun 453 [aff 20 N.E. 352, 
LEQ NINE Yev-6 17508 “Ain SARS Wel coe dues 
468]; Felt v. Davis, 48 Vt. 506. (2) 
Nor are conditions waived when pay- 
ment is made before the subscriber 
learns that the condition has not and 
cannot be complied with. Catt v. 
Olivier, 36 S.E. 980, 98 Va. 580. (3) 
Delivery of notes for subscriptions 
held a waiver of a condition that a 
certain sum must be_ subscribed. 
Holbrook y. Wilson, 17 N.Y.Super. 
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change.7® 


iby./? 


donment.®° 


75. Ark.—Ex p. Booker, 18 Ark. 
338. 
Ind.—McCleary v. Chipman, 68 N.E. 


320, 32 Ind.App. 489. 
Mass.—Hall v. Thayer, 12 Metc. 130. 


Neb.—Lowe vy. Keens, 133 N.W. 
1127, 90 Neb. 565, Ann.Cas.1913B 430. 


Wash.—Young Men’s Christian 
Ass’n of Wenatchee v. Olds Co., 147 
P. 406, 84 Wash. 630, 631, L.R.A.1917F 
1182 [quot Cyc], 


[a] What constitutes estoppel.— 
(1) Where a subscriber to a public 
work permits it to be carried on for 
a length of time without objection, 
he will be regarded in equity as ac- 
quiescing in the acts done, and will 
not be relieved from the payment of 
his subscription on the ground that 
the plan has been changed and the 
work is of no benefit. Ex p. Booker, 
18 Ark. 338. (2) In a suit on a sub- 
Scription obligating defendant to pay 
one four’h of the cost of the nave of 
a church edifice, defendant was estop- 
ped by his conduct and statements, 
by which he participated in the 
change, from urging the defense that 
the entire building, including such 
nave and the chaneel, was construct- 
ed at one time, instead of the nave 
atone, as contemplated by the sub- 
scription and the original plans. 
Lowe v. Keens, 133 N.W. 1127, 90 Neb. 
565, Ann.Cas.1913B 430. 


76 Baskett v. Ohio Valley Bank- 
ing & Trust Co., (Ky.) 125 S.W. 1066. 


77. Baptist Hospital v. Cappel, 129 
So. 425, 14 La.App. 626. 


[a] Thus the fact that a nurses’ 
home was built on a site different 
from that originally planned was no 
defense to an action on contribution 
pledge. Baptist Hospital y. Cappel, 
129 So. 425, 14 La.App. 626 (where 
subscr®er to fund failed to show that 
he was injured by change of plans 
for nurses’ home, he was bound by 
pledge). 


78. Smith vy. Davidson, 
396; Commercial 
Assoc, v. McNamara, 
95 App.Div. 1; Baird’s Estate, 
Phila, (Pa.) 241. 


79. McCorry v. Holden, 68 Tll.App. 
351; Ayres v. Dutton, 49 N.W. 897, 
87 Mich, 528, 13 L.R.A. 698; Barnes 
v. Baylies, 18 Vt. 430. 


80. Michels v. Rustemeyer, 56 P. 
380, 20 Wash. 597 (where, after sub- 
Scriptions were made to the building 
of a church, collection of the sub- 
seriptions was temporarily deferred, 
owing to the poor financial condition 


45 Ind. 
Travelers’ Home 
88 N.Y.S. 443, 
13 


However, a change in matters which 
were in no way an inducement to defendant’s sub- 
scription,”® or a change of plans to carry out the 
purpose for which the money was subseribed,‘* does 
not affect the liability of the subscriber. 


[§ 34] F. Abandonment of Undertaking. If the 
enterprise is abandoned before the accomplishment 
of the purpose contemplated by the subscription 
paper, no recovery can be had against the subscrib- 
er;’® but, if the purpose which is fairly to be deemed 
the object of the subscription is substantially ac- 
complished, a subsequent cessation of the enterprise 
will not ordinarily relieve the subscriber from liabil- 
A temporary suspension of the project dur- 
ing a period of financial difficulties is not an aban- 
It has been held that, where money has 
been subscribed for a specified purpose and the sub- 


SUBSCRIPTIONS 


from removing 


and, where the 


of the subscribers, two plans were 
submitted to the building committee, 
one of. which was disapproved of by 
part of the committee, who withdrew 
dissatisfied, and desired to abandon 
the project, but a majority of the 
committee adopted one of the plans, 
and the construction of the building 
proceeded, it was held insufficient to 
show an abandonment of construction 
in accordance with the original deter- 
mination, on which the subscriptions 
were based). 


81. Franklin College y. Hurlburt, 
28 Ind. 344. 


82. Cushman v. Church of Good 
Shepherd, 29 A. 872, 162 Pa. 280. 


83. Turknett v. Western College of 
New Mexico Conference ef Methodist 
Episcopal Church, South, 145 P. 138, 
19 N.M. 572 [restraining enforcement 
of Supe ment 125 P. 1085, 17 N.M. 

5 


84 New London Literary, ete., 
Inst. v. Prescott, 40 N.H. 330; Al- 
bany Presb. Church vy. Cooper, 10 N. 
Y.St. 142, 45 Hun 453 [aff 20 N.E. 352, 
Pee N.Y. 517, 8 Am.S.R. 767, 2 L.R.A. 


85. Ark.—Rogers vy. Galloway Fe- 
male College, 44 S.W. 454, 64 Ark. 627, 
39 L.R.A. 686; Turner y. Baker, 30 
Ark, 186. 


Del.—Norton y. Janvier, 5 Del. 346. 


Ky.—Anderson v. West Kentucky 
College, 10 Ky.L. 725. 


N.Y.—McAuley v. 
Johns. 89. 


Pa.—Garard v. Monongahela Col- 
lege, 6 A. 701, 114 Pa.St. 337. 


Vt.—Smith v. Burton, 10 A. 536, 
59 Vt. 408; Middlebury College v. 
Williamson, 1 Vt. 212. 


Wis.—Hodges vy. O’Brien, 
901, 113. Wis. 97. 


[a] Nature of condition.—Condi- 
tion that subscribers’ ‘‘cbligation to 
pay” shall not be fixed and binding 
until subscriptions to a_ certain 
amount shall have been made is not 
a matter of contract between sub- 
scribers, but limitation or qualifica- 
tion of each subscriber’s liability to 
the beneficiary. Bastern States Agri- 
cultural and Industrial League v. 
Vail’s Estate, 124 A. 568, 97 Vt. 495, 
38 A.L.R. 845. 


{b] Rule applied.—(1) Where a 
church subscription was to be paid if 
the church raised a certain amount 
within a.year from other sources, the 
condition was not fulfilled by the 
vote of a church committee to appro- 


Billenger, 20 


88 N.W. 


though the others need not be exact counterparts ; 


[§§ 38-35 


seriber’s liability has become fixed, a subsequent 
misapplication of the funds will not release him.** 
Where the subscriptions have been given for a build- 
ing to be built at a certain place, which has been 
erected, the subscribers may enjoin the beneficiary 


the building ‘to another place.*? 


Abandonment of the enterprise after the payee or 
beneficiary has sued and obtained a judgment against 
the subscriber, but before enforcement of the judg- 
ment, entitled the subscriber to relief.* 


[§ 35] G. Subscriptions Conditioned on Other 
Subscriptions. A subscription conditioned on other 
subscriptions to a certain amount requires that they 
shall be valid subseriptions®* and to the amount des- 
ignated,®° on the same terms as that sued on,’® al- 


87 
conditions are complied with, the 


priate, when it became available, so 
much of a legacy left the church nec- 
essary to obtain. the subscription, 
since the committee was not legally 
bound to pay any amount, and the leg- 
acy might never become available. 
St. Paul’s Episcopal Church v. Fields, 
12 AS (45 8teConn., 6702 so) inane 
action on a subscription note, which 
defendant’s testator placed in escrow 
for delivery to plaintiff church if it 
raised a certain sum from other 
sources within a year, the required 
amount must either have been paid to 
plaintiff, or good substantial bona, 
fide subscriptions “or obligations’” 
must have been made to it for that. 
amount within the year. St. Paul’s. 
Episcopal Church y. Fields, supra. 


[ec] Securities equivalent to cash. 
—Securities procured for endowment 
exceeding two hundred thousand dol- 
lars in value are “equivalent” to two 
hundred thousand dollars cash under 
gift conditioned on college first pro-. 
curing that amount. Atlantic Chris-- 
tian College v. Hines, 152 S.E. 797, 198 
N.C. 622. 


[d] Compliance with conditions.—. 
An agreement by reputable persons 
guaranteeing the payment of the sub- 
scriptions and agreeing to make up 
the full amount is sufficient. Wayne, 
ete., Collegiate Inst. vy. Blackmar, 48. 
N.Y. 663. 


{e] Oral agreement to contribute 
a certain sum has been held not te be 
a subscription, so that the amount 
orally promised cannot be included in 
the subscriptions to bring the total 
to the required amount. Wasson y. 
Olarendon College & University 
ee epee School, (Tex.Civ.App.) 135 


[f] Subscriber may be estopped to. 
deny the good faith of other subscrib- 
ers. Rogers v. Galloway Female Col- 
lege, 44 S.W. 454, 64 Ark. 627, 39 L. 
R.A. 636 (one who has taken a prom- 
inent part in getting up a_subscrip- 
tion list as a consideration for the lo- 
cation of a college, and knows how 
the individual subscriptions were tak- 
en, and makes no objection when the 
list is presented to, and accepted by, 
the college representatives, is estop- 
ped to allege that certain subscribers 
were acting in bad faith, and that 
the list was in fact short of the total’ 
cates necessary to bind subscrib-. 
ers). 


86. Stewart v. Trustees of Hamil- 
ton College, 2 Den. (N.Y.) 408. 
87. Eastern States Agricultural 


and Industrial League y. Vail’s Bs- 
pau 124 A. 568, 97 Vt. 495, 38 A.L.R. 


For later cases, developments and changes in the law see Annotations, same.title and section numbér, 


x 


§§ 35-38] 


o 


subscriber is bound.** A condition that other sub- 
scriptions to a certain amount must be subscribed and 
well secured is satisfied by subscriptions to that 
amount by responsible persons.*® The condition 
“well secured” does not require a surety.2° It is es- 


‘sential that there should be no conditions as to the 


liability of any of the subscribers not applicable 
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to all,°! except where there is consent to a varia- 
tion of conditions as to some of the subscribers.?? 
Where the subscription proper does not show that 
it is conditioned on the obtaining of other equal sub- 
seriptions, such a condition cannot be relied on to 
avoid payment.°®? 


VII. PAYMENT 


[§ 36] A. In General. The liability of the sub- 
seriber becomes fixed when there has been an ac- 


‘ceptance®* of the subscription and a consideration 


furnished.®®> Payment is due only after the éon- 
ditions precedent to payment have been complied 
with,®® but, when the subscriber’s liability has be- 
come fixed, payment must be made on the date pre- 
seribed, if one is stated in the subscription,®’ or 
at onee, if payable on demand,’® and it is no excuse 
that if the money is paid it may be misapplied.®® 
Where the promise is to pay as the work progress- 
es, the work need not be completed before payment 
is due.! Payment may be made directly to the per- 
son to whom the nominal payee was bound to turn 
over the money.” It is no ground for refusal to 
pay that another subscriber was allowed to deduct 
his subseription from the purchase price of land 
sold by him to the beneficiary in furtherance of the 
purpose for which the subscriptions were made.® 
‘A devise for a specific purpose does not satisfy a 
balance due on the subseriber’s death on a sub- 


8. Pipkin v. Robinson, 48 N.C. 
152; Tompkins vy. Dinnie, 130 N.W. 


935, 21 N.D. 305; In re Converse’s Hs- | subscribers. 


the loss resulting therefrom would 
fall or the company and not on the 
Chicago Bldg., etc., Co: 


seription for a different object.* 


Interest can be charged on a subscription only for 
the time elapsing after payment has become due,® 
but it eannot be allowed against a delinquent sub- 
seriber in the absence of proof showing when the 
beneficiary expended money in e¢arrying out the 
project.® 

[§ 37] B. Demand. An action on a subscription 
will lie without first making a demand for payment, 
in the absence of anything in the contract requiring 
it,* and no demand need be made where the time and 
place of payment are specified in the contract.2 Un- 
der a statute requiring a demand before entering 
suit, the subseription must be due and payable at 
the time of the demand, and if not yet due the de- 
mand is insufficient.!° 


[§ 38] C. Abatement of Subscriptions. If less 
than the amount subscribed is expended on the un- 
dertaking, each subscriber is liable only for his pro 
rata share of the total sum expended.!1 


of the museum, and for explorations 
and expenses of transportation of 
collections, and to defray the expens- 


tate, 87 A. 849, 240 Pa. 458. 
[a] Rule applied.—(1) Where a 


subscription paper provided that, in 


consideration of subscribers’ mutual 
promises, they agreed to pay certain 
sums to be due and payable, unless 
otherwise stipulated on the list, one 
half when the contract for the erec- 
tion of a certain church was let and 
one half when it was inmclosed, and 
stipulated that it was expressly un- 
derstood that the subscriptions should 
not be binding until at least six thou- 
sand dollars was subscribed or pro- 
vided for in aid of the work, the sub- 
scription became binding when the 
six thousand dollars was subscribed 
or provided for. Tompkins v. Dinnie, 
T3800 NW 5 985,21 N-D7305.. (2) 1 
the other subscriptions are secured, 
an agreement to subscribe a definite 
sum toward an endowment fund of 
‘an educational institution if a certain 
other sum was raised, from other 
sources is a binding promise, even 
though the other subscriptions are 
not secured until after the promisor’s 
death. In re Converse’s Estate, 87 A. 
‘849, 240 Pa. 458. (3) Where a sub- 


-scription to a public enterprise is con- 


ditional on a certain named sum of 
solvent subscriptions being made, if 
the sum required is subscribed by 
subscribers solvent and able to pay 
when the subscription is made, one 
who subscribes cannot be released 
from’ his subscription by showing 
that many of such subscribers be- 
came insolvent before their subscrip- 
tions became due. Hamilton’s Admr. 
v. Tarlton, 11 Ky.Op. 371.. (4) Where 
parties sign a subscription contract 
by the terms of which so much money 
was to be raised for the company 
constructing a plant, adult signers 
cannot defeat their liability thereon 
by showing that some of the subscrib- 
ers were minors or insolvents, since 


“Wallace, 6 Ky.Op. 316; 


v. Higginbotham, (Miss.) 29 So. 79. 
88. Somers y. Miner, 9 Conn. 458. 
90. Somers v. Miner, supra. 


91. Smith v. Truebody, 2 Cal. 341; 
New York Exch. Co. v. De Wolf, 31 
NONE Zi oe 


“92. North Ecclesiastical 
Matson, 36 Conn. 26. 


98. Locke v. Taylor, 146 
256, 161 App.Div. 44. 


94. Acceptance see supra § 8. 


95. Mecessity for consideration see 
Supra § 9. 


96. See supra §§ 29-35. 


97. Petty v. Church of Christ, 95 
Ind. 278; Franklin College v. Hurl- 
burt, 28 Ind. 344; Stilwell v. Glas- 
coek, 47 Mo.App. 554. 


98. Paint Lick Turnpike Co. v. 
Brimhall v. 
8 Minn. 13, 82 Am.D. 


Soc. v. 


N.Y.S. 


Van Campen, 
118. 


99. Brown v. Marion Commercial 
Ciub, 97 N.E. 958, 50 Ind.App. 670. 


1. McCormack v. Reece, 3 Greene 
(Iowa) 591. 


2. Erwin v. Lapham, 27 Mich. 311. 


8. North Ecclesiastical Soe. -v. 
Matson, 36 Conn. 26. 


4 Trustees of University of Penn- 
sylvania v. Cadwalader, 121 A. 314, 
Cds nO Lae 


[a] Dlustration.—Where testator, 
who had made a gift of one hundred 
thousand dollars by way of subscrip- 
tien to a fund for the erection of 
buildings for a museum operated by 
a university, devised five hundred 
thousand dollars to the university, 
the income of which was to be applied 
exclusively for the Egyptian section 


es of the publication of the museum, 
such devise being for a different ob- 
ject than that of the subscription, 
did not satisfy a balance of forty 
theusand dollars of the subscription 
remaining unpaid at the testator’s 
death. Trustees of University of 
Pennsylvania v. Cadwalader, 121 A. 
314, 277 Pa. 512. 


5. Chicago Bldg., ete., Co. v. Hig- 
ginbotham, (Miss.) 29 So. 79 (where 
it was held that, where the time of 
payment of a subscription is extend- 
ed, the subscriber can be charged 
with interest only from the time to 
which it is extended). 


6. Hall )yve;Mirginia, 925i 5355 


7 Allen v. Clinton County, 101 
Ind. 553; Higert v. Indiana Asbury 
University, 53 Ind. 326; State Uni- 
versity v. Buell, 2 Vt. 48. 


8. Allen v. Clinton County, 101 
Ind. 553; McDonald v. Gray, 11 Iowa 
508, 79 Am.D. 509. 


9. Higert vy. Indiana Asbury Uni- 
versity, 53 Ind. 326. 


10. Laughlin’s Admr. v. Owings- 
ville & Mt. Sterling Tpk. Co., 10 Ky.’ 
Op.28 15. 


11. Los Angeles Nat. Bank v. 
Vance, $8 P. 58, 9 Cal.App. 57; Miller 
v. Ballard, 46 Ill. 377; State Treasur- 
er v. Cross, 9 Vt. 289, 31 Am.D. 626. 
But see Martin v. Creech, 58 Mo.App. 
391 (the fact that plaintiff, having 
agreed to erect and operate a describ- 
ed mill, really erected such a mill on - 
the subscription of a smaller amount 
did not prevent him from recovering 
from the subscribers the amount they 
had agreed to pay). 


[a] Fact that whole sum sub- 
scribed exceeded amount to be raised 
is no defense to an action to recover 
a subscription toward building a state 
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[§ 39] A. In General. 


The subscription may be 
revoked on notice! by the subscriber, if the sub- 
scription has not! yet been accepted and no con- 
sideration has been furnished therefor,'® but not 
after there has been an acceptance and a considera- 
tion furnished,'# unless by consent of the obligee.?® 


[§ 40] B. Death or Insanity of Subscriber. A 
subscription lapses by the death of the subscriber, 
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if that event occurs before there is an acceptance 


house, but the subscription should 
abate pro tanto. State Treasurer v. 
Cross, 9 Vt. 289, 31 Am.D. 626. 


12. Davis, -etc., Bidg., etc., Co. v. 


Caigle, (Tenn.Ch.App.) 53 S.W. 2405 
Hodges v. Nalty, 89 N.W. 535, 113 
Wis. 567. 

13. U.S.—Doherty v. Arkansas, 


ete., R. Co., 142 F. 104, 73 C.C.A. 328 
[rev 82 S.W. 899, 5 Ind.T. 537]. 


Cal.—Grand Lodge I. O. G. Ty v. 
Farnham, 11 P. 592, 70 Cal. 158; Uni- 
versity of Southern California. v. 
Bryson, 283 P. 949, 103 Cal.App. 39. 


Ill.— Beach vy. First M. E. Church, 
96 Ill. 177; Augustine v. Methodist 
Episcopal Soc., 79 Ill.App. 452. 


Iowa.—American L. Ins. Co. v. 
Melcher, 109 N.W. 805, 132 Iowa 324. 


Mich.—Solomon y. Pennoyer, 50 N. 
W. 644, 89 Mich. 11. 


Mo.—McClanahan v. Payne, 86 Mo. 
App. 284. 


S.C.—Furman University v. Waller, 
oe S.H. 356, 124 S.C. 68, 33 A.L.R. 
615. 


[a] Notice to agent—Persons 
making a_ gratuitous subscription 
were justified in giving notice of 
withdrawal to the person who had 
possession of the paper and secured 
the names thereto, whether he held 
the same in his own right or as agent 
for the real party in interest. Amer- 
ican L. Ins. Co. v. Melcher, 109 N.W. 
805, 1382 Iowa 324. 


[b] Insufficient notice.—Removyal 
from a city where the church for 
which the subscription was given is 
located does not operate as notice of 
revocation. Wilson yv. Savannah 
First Presb. Church, 56 Ga. 554. 


14 Ga.—wWillingham § y. 
103 S.E. 497, 25 Ga.App, 412. 


Ill.—Snell y. Clinton M. E. Church 
SOc, ) sell.) 290; 


Ind.—Bingham v. Marion County, 
55 Ind. 113; Brown v. Marion Commer- 
cial Club, 97 N.E. 958, 50 Ind.App. 670; 
Rothenberger v. Glick, 52 N.E. 811, 22 
Ind.App. 288; Current v. Fulton, 38 
N.E. 419, 10 Ind.App. 617. 


Ind.T.—Doherty v. Arkansas, etc., 
R. Co; 82 S)W. 899, 5 Ind.T. 537. [rev 
: SS age grounds 142 F. 104, 73 C.C.A. 

3 4 , 


Iowa.—Davis v. Campbell, 61 N.wWw. 
10538, 93 Iowa 524. 


Mass.—Martin v. Meles, 60 N.E. 
397, 179 Mass. 114; Athol Music Hall 
Co. v. Carey, 116 Mass. 471. 


Mich.—Conrad vy. La Rue, 17 N.W. 
706, 52 Mich. 83. 


S.C.—Furman University v. Wall- 


Benton, 


er, 117 S.E. 356, 124 S.C. 68, 38 A.L.R. 
615. 


Wash.—Ellison y. 202) P. 


241, 117 Wash. 648. 


Man.—Sargent vy. Nicholson, 25 
Dom.L.R. 638, 9 West.Wkly. 883. 


[a] Rule applied.—(1) A subscrip- 
tion to a commercial club: fund to 
provide bonuses for the location of 
additional factories in the city was 
not revocable before the bonuses were 
paid, if the subscription has been act- 
ed on to promote public. welfare. 
Brown v. Marion Commercial Club, 97 
N.E. 958, 50 Ind.App. 670. (2) Sub- 
scribers in a certain town, who had 
agreed to take a certain number of 
tickets for a Chautauqua to be held 
in such town, could not revoke sub- 
seriptions, without liability, after 
Chautauqua operators, on. the 
strength of such subscriptions and 
other subscriptions from individuals 
in other towns and cities for tickets 
for Chautauquas to be held in such 
other towns and cities, had incurred 
overhead expenses and had engaged 
entertainers to perform in the cities 


Keith, 


-|and towns in which the subscribers 


lived. Ellison v. Keith, 202 P. 241, 
117 Wash. 648. (3) Where the prom- 
isee has expended money or incurred 
liabilities on the faith of a subscrip- 
tion, or it is within the contempla- 
tion of the subscriber that his con- 
tribution will be used to induce oth- 
ers to subscribe, and additional sub- 
seriptions are made by reason of such 
inducement, even in part, the sub- 
stantial elements of an estoppel are 
present. Furman University v. Wal- 
ae 117 S.E. 356, 124 S.C. 68, 33 A.L.R. 
oO. 


15. Willingham v. Benton, 103 S. 
KE. 497, 25 Ga.App. 412. 


16. Ark.—Blanton vy. Forrest City 
Mfg. Co., 212 SW. 330, 188 Ark. 508. 


Cal.—Grand Lodge I. O. G T. v. 
Farnham, 11 P. 592, 70 Cal. 158; Uni- 
versity of Southern California y. Bry- 
son, 283 P. 949, 103 Cal.App. 39. 


Ill.—Beach y. Fairbury First M. E. 
Church, = 96, Tl. 1273) Pratt’ ve len 
ce Soc, 93) Illy 4%5, $4) Ami Re 


N.Y.—Twenty-Third St. Baptist 
Church. v.. Cornell, 23 N.E. 177, 117 
N.Y. 601, 6 L.R.A. 807. 


Pa.—In re Helfenstein, 77 Pa. 328, 
18 Am.R. 449; Phipps y. Jones, 20 Pa. 
260, 59 Am.D. 708; Kane First Cong. 
Church) Vie Gillisy ony oPaiGel "E14: 
Stokes’ Estate, 9 Wkly.N.C. 489. 


[a]. Where subscription has lapsed 
by subscriber’s death, it cannot there- 
after, by any acts showing accept- 
ance, be made good as against his es- 
tate. Grand Lodge I. O. G TT. vy. 


pray 


VIII. REVOCATION AND LAPSE 


and before a consideration is furnished,’® but not 
if it occurs thereafter,!? nor after a promissory 
estoppel has arisen,'® the rule of revocation by death 
being applicable only where deeedent himself might, 
if living, have revoked the subscription.*® The lapse 
of the subscription by the subsequent insanity of 
the subscriber is controlled by the same rules that 
govern the lapse of the subscription by death.*° 


‘Farnham, 11 P. 592, 70 Cal. 158. 


17. Ill.—Friedline vy. Carthage Col- 
lege, 23 Ill.App. 494. 


Ky.—Bramlette’s Adm’x v. Boyce, 
4 Ky.L. 196. 


Mich.—Waters v. Union Trust Co., 
89 N.W. 687, 129 Mich. 640. 


Minn.—Albert Lea College Vv. 
Brown, 93 N.W. 672, 88 Minn. 524, 60 
L.R.A. 870. 


N.Y.—In re Reed’s Estate, 233 N. 
Y.S. 450, 133 Misc. 903. 
Pa.—Trustees of University of 


Pennsylvania v. Cadwalader, 121 A. 
314, 277 Pa. 512; In re Converse’s Es- 


tate, 87 A. 849, 240 Pa. 458; Con- 
verse’s Est., 22 Pa.Dist. 205. 
Vt.—Eastern States Agricultural 


and Industrial League v. Vail’s Es- 
rey 124 A. 568, 97 Vt. 495, 38 A.L.R. 

5. 

[a] Rule applied.—(1) If sub- 
scription is unenforceable as being 
without consideration, but before its 
withdrawal the promisee performs 
acts, expends money, or incurs lia- 
bilities on faith of subscription in 
furtherance of enterprise intended to 
be promoted, the right of revocation 
is lost. Eastern States Agricultural 
and Industrial League v. Vail’s Es- 
tate, 124" AS 568, ST Vth 495.38 AS 
L.R. 845. (2) Where the trustees of 
a university relied on the subscrip- 
tion of deceased to a fund for the con- 
struction of a building and incurred 
expenses and obligations in such con- 
struction, such action constituted a 
consideration making the gift evi- 
denced by the subscription irrevoca- 
ble and binding, not only on the do- 
nor, but on his representatives after 
his death. Trustees of University of 
Pennsylvania v. Cadwalader, 121 A. 
314, 277 Pa. 51l2° 


18. First M. E. Church of Mt. Ver- 
non v. Howard's Estate, 233 N.Y.S. 
451, 183 Mise. 728. 


19. Eastern States Agricultural 
and Industrial League v. Vail’s Es- 
pay 124 A. 568, 97 Vt. 495, 38 A.L.R. 


[a] As affects liability of estate 
of subscriber, it is immaterial that 
the entire amount, which was a con- 
dition to make subscription binding, 
was not subscribed before subscrib- 
er’s death, there being no right of 
revocation at time of death. Eastern 
States Agricultural and Industrial 
League v. Vail’s Estate, 124 A. 568, 
97 Vt. 495, 38 A.L.R. 845. 


20. Beach v. Fairbury First M. E. 
Church, 96 Il. 177; Kansas City School 
Dist. v. Sheidley, 40 S.W. 656, 138 Mo. 
672, 60 Am.S.R. 576, 37 L.R.A. 406. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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IX. RELEASE OR DISCHARGE OF SUBSCRIBER 


[§ 41] The subscriber is released from his obli- 
gation if the conditions of the subscription have not 
been fulfilled by the other party.21 He is not dis- 
charged, however, simply because he ceases to ben- 
efit by the enterprise for which he has incurred the 
obligation,?? nor because of the fact that the bene- 
ficiary requires that the subscriptions be guaran- 
teed, which is done;?* nor because the beneficiary 
releases the-guarantor;?* nor because an extension 
of time was given to another subscriber who subse- 
quently paid.25 An increase in a specified total 
after securing defendant’s subscription does not 
release him where the additional amount is covered 
by further subseriptions.2® Subscribers are not re- 
leased because money was borrowed to complete the 


. 


[§ 42] A paid subscription may be recovered back 
if such recovery be expressly provided for,?1 if the 
condition on which it was paid has not been ful- 
filled,?? or if the subscription was fraudulently pro- 
cured;** but where the sums subscribed are gifts, 
they cannot be recovered.84 Where the subscrip- 


project before the subscribers were called on to pay 
their subscriptions.?7_ A substitution of a new agen- 
cy for carrying out the purpose for which the sub- 
scription was made to the old agency does not re- 
lease the subscriber.28 Where the contract requires 
a meeting of all subscribers to make arrangements 
for carrying out the project, in order to charge the 
subscribers, one who offers to pay after such meet- 
ing is held waives his right to object that he was 
released because given no notice of the meeting.?® 
Where the contract provides for certain yearly pay- 
ments, the subscriber is not released from liability 
for payments due during two years because of fail- 
ure to enforce the first year’s payment.®® 


X. RECOVERY BACK OF SUBSCRIPTION 


tions are to a permanent fund ‘of an association, 
the fund subscribed is a trust fund so that it cannot 
be returned by a majority vote of the members of 
the association.*> Subscriptions paid may be re- 
covered back on abandonment of the enterprise.*® 


XI. ACTIONS 


[§ 43] A. In General. Where the subscribers to a 
fund are numerous, many of whom deny liability 
on various grounds, equity has jurisdiction to ad- 
minister relief in’a suit to enforce the subscrip- 
tions.27 An action at law is a proper remedy against 
a subscriber whose contract is several in its nature.?® 
Where the subscriber’s promise is to convey real 
estate, the proper remedy for failure to convey is 
an action for damages for breach of contract.2®9 A 


21. See supra §§ 29-35. 
22. Wilson v. Savannah First 


Presb. Church, 56 Ga. 554; Woodstock 
First Cong. Soc. v. Swan, 2 Vt. 222. 


23. Hill v. City Electric R. Co., 69 
Tll.App. 441; Deming v. Ohio Agricul- 
tural, etc., College, 31 OhioSt. 41. 


24. Deming v. Ohio Agricultural, 
etc., College, supra. 

25. Wilson v. Savannah First 
Presb. Church, 56 Ga. 554. 


place. 


tion. 
Y.) 571. 


32. Carter v. 
(Mass.) 424; 


172. 


and constructed another at a different 
It was held that as plaintiff 
was entitled to be repaid out of the 
net receipts of the grounds which de- 
fendant had discontinued he could re- 
cover the full amount of his subscrip- |} ed. 
Horton vy. Howe, 13 Hun (N. 


Grand Chute, 155 N.W. 953, 162 Wis. 


subseription paper to which defendant’s name was 
added with his consent has been held a contract in 
writing, the statute governing actions on written 
contracts.*° 


[§ 44] B. Parties—1. Parties Plaintiff—a. In 
General. An action on the subscription is properly 
brought by the other party to the subscription con- 
tract.41 A beneficiary who is not a party to the 
contract may sue a delinquent subscriber in those 


committee erected the meeting house, 
as a recovery can be had against the 
subscribers in actions at law, since 
the promises are several, the propor- 
tionate shares being distinctly defin- 
eG. Hall v. Thayer, 12 Mete. (Mass.) 


$9. Union Stopper Co. v. McGara, 


Carter, 14 Pick.|66 S.H. 698, 66 W.Va. 4038. 
Conway v. Town of] 40. Ft. Madison First M. &. 
Church v. Donnell, 64 N.W. 412, 95 
Iowa 494, 


26. Huron Lodge No.-444, B. P. O. 
B., v. Hinckley, 210 N.W. 200, 50 S.D. 
"B55 [aff 222 N.W. 661, 54 S.D. 99]. 


27. Bank of American Fork v. 
Smith, 140 P. 122, 44 Utah 284. 


28. Breckinridge County v. Beard, 
27 S.W.(2d) 427, 283 Ky. 823; Brown 
vy. Farmers’ Deposit Bank, 3 S.W.(2d) 
215, 223 Ky. 171. 


29. Bryant v. 
(Mass.) 228. 


30. Brown v. Marion Commercial 
Club, 97 N.E. 958, 50 Ind.App. 670. 


31. Russell v. South Britain Soc., 
9 Conn. 508; Horton vy. Howe, 13 Hun 
WON GY «50.5 


[a] Iustration.—Plaintiff madea 
subseription to defray the expense of 
grading a fair ground on defendant’s 
land, the instrument reciting that 
the subscribers should be repaid the 
amount of the subscription when the 
net receipts of the grounds amounted 
to the sum subscribed. Defendant 
subsequently discontinued the track 


Goodnow, 5 Pick. 


[a] Time for performance.— 
Where no time is specified, a reason- 
able time is allowed for perform- 
ance of the project, after which the 
subscriber may recover back his mon- 
ey. Carter y. Carter, 14 Pick. (Mass.) 
424. 


-88. Moore v. Universal El. Co., 80 
N.W. 1015, 122 Mich. 48. 


34. Locke v. Belmont Cong. Soc., 
32 N.E. 949, 157 Mass. 589. 


35. Langdon v. Plymouth Cong. 
Soe., 12 Conn. 113. 


36. First Church of Christ Scien- 
tist, in Buffalo v. Schreck, 127 N.Y.S. 
174, 70 Misc. 645. 


87. Kentucky Live Stock Breed- 
ers’ Assoc. v. Miller, 84 S.W. 301, 119 
Ky. 393, 27 Ky.L. 39. 


$8. Halli vives Whayer, | 12 
(Mass.) 130. 

[a] Resort to equity is unnecessa- 
ry where various persons subscribed 
for shares in a meeting house and a 


Mete. 


41. White v. Scott, 26 Kan. 476; 
Connor y. Paul, 119 S.W. 1006, 188 Mo. 


App. 13; Heinrich v. Missouri, ete., 
Coal Co., 76 S.W. 674, 102 Mo.App. 
229; Bort v. Snell, 39 Hun (N.Y.) 


388. 


[a] Thus (1) one who is both a 
ereditor and a subscriber to a fund 
raised to adjust creditors’ claims 
against a corporation may sue on the 
contract where the contract so pro- 
vides (Juri v. Koster, 257 P. 901, 84 
Cal.App. 298) (2) without joining the 
corporation, trustees of the fund, or 
other creditors as plaintiffs (Juri v. 
Koster, supra) (3) or defendants 
(Juri v. Koster, supra). 


[b] Suit by one not a party.—A 
subscription to a certain person to be 
expended by him for a particular pur- 
pose does not imply a request to a 
third person to carry out that pur- 
pose, nor a promise to pay him for so 
doing, even though such third person 
is also a Subscriber. Van Rensselaer 
v. Aikin, 44 N.Y. 126 [rev 44 Barb. 
547]. 
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jurisdictions where a third person is allowed to sue 
on a contract made for his benefit;+* but in those 
cases where the only consideration is to be found in 
the mutual promises of the subscribers, and the 
jurisdiction is one where a beneficiary who is not 
a party to the contract cannot sue on the contract, 
such subscribers, and not the beneficiary, are the 
only proper parties plaintiff.44 Where the subserip- 
tion calls for payment to designated persons,** the 
action on the subscription may be brought by them, 
as, for example, where the paper provides for pay- 
ment to a committee,*® to a trustee,*® or to a treas- 
urer,*” and if the commissioners of a county are 
designated, a suit by the county treasurer is not 
proper.*8 Under a statute providing that on ques- 
tions of common interest to many persons a suit 
may be prosecuted or defended by one or more for 
the benefit of the whole,*® a part of the subscribers 
to a fund may sue a delinquent subscriber for the 
amount promised by him.®®? Under a statute allow- 
ing suit to be brought by a person in whose name 
a contract for the benefit of a third person is made, 
without joining the beneficiary,®+ a county officer 
may sue in his own name on a subscription payable 
to him for the benefit of the county.®? The assignee 
of a subscription right is the proper party plaintiff 
in those jurisdictions where the action must be 


42. Ark.—Rogers v. Galloway Fe-]|Cal. 549; 


male College, 44 S.W. 454, 64 Ark, 627, 
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Paddock v. Bartlett, 25 N. 
W. 906, 68 Iowa 16. 
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brought by the real party in interest;"* and, where 
suit is brought by the assignee who is the real party 
in interest, the fact that it should have been brought 
in a different name,is no obligation where a stat- 
ute allows recovery on principles of equity.°* Un- 
der a statute providing that all suits by or against. 
a township in its corporate capacity shall be brought. 
in the name of such township,®® a subscription con- 
tract really made to the township must be sued on 
in the name of the township, although the paper 
promises to pay to the highway commissioner.*® 
Where the subscription is to a county for a county 
building in a certain city, the city, not being a party 
to and having no legal interest in the contract, can- 
not sue thereon.*7 


[§ 45] b. Corporations. Where the subscription 
runs to a contemplated corporation, the corporation 
may sue if, when it is formed, it accepts the sub- 
seription and furnishes the consideration, or is the 
contemplated beneficiary in a jurisdiction where the 
beneficiary is permitted to sue.®°§ 


[§ 46] 2. Parties Defendant. Where two or more 
persons sign a subscription paper, each promising to 
pay a stated sum, the liability of the subscribers is 
several and not joint, and in consequence they must 
be sued severally on their undertakings.®® But there 


53. Gerner v. Church, 62 N.W. 51, 


See Dunnigan v. | 43 Neb. 690. 


30 LRA. 636. 


Cal.—Western Dev. Co. v. Emery, 
61 Cal. 611. 


Ill.—McClure v. Wilson, 43 Ill. 356. 


Ky.—MecCurdy v. Dudley, 1 A.K. 
Marsh. 288. 


La.—Louisiana College v. Keller, 10 
La. 164. 


N.Y.—Levy v. West Side Const. 
Co., 162 N.Y.S. 661; Barnes v. Perine, 
9 Barb. 202 [aff 15 Barb. 249 and aff 
12 N.Y. 18]; Stewart v. Hamilton Col- 
lege, 2 Den. 403. 


Pa.—Hostetter v. Hollinger, 12 A. 
741, 117 Pa. 606. 


Vt.—Eastern States Agricultural 
and Industrial League v. Vail’s Es- 
tate, 124 A. 568, 97 Vt. 495, 38 A.L.R. 
845. 

[a] Although charitable organiza- 
tion was not named in subscription 
contract as payee, subsequent per- 
formance of agreement on its part 
in reliance on subscriptions would 
be sufficient to give it standing to en- 
force contract intended for its bene- 
fit! BHastern States Agricultural and 
Industrial League v. Vail’s Hstate, 124 
A. 568, 97 Vt. 495, 38 A.L.R. 845, 


Suit by beneficiary on contracts 
generally see Contracts §§ §15-820. 


43. Curry v. Rogers, 21 N.H. 247. 
44, See supra § 4. 


45. Ky.—Taylor vy. Rhodes, 10 Ky. 
Op. 158, 


Me.—Carr v. Bartlett, 72 Me. 120. 


Pde Gitiings v. Mayhew, 6 Md. 


Mass.—Davis v. Smith American 
Organ Co., 117 Mass, 456. 


Pa.—Chambers y. Calhoun, 18 Pa. 
135°: Am) DD: 583; 


Wis.—Hodges v. 
726, 104 Wis, 464. 


46. Lasar v. Johnson, 58 P. 161, 125 


Nalty, 80 N.W. 


Kathan, 106 N.Y.S. 1111, 56 Misc. 1038 
[aff 111 N.Y.S. 1117, 127 App.Div. 931] 
(where a subscription agreement with 
a local manufacturer authorized a 
person named to pay the subscrip- 
tion money to the manufacturers 
proposing to operate a factory in the 
village on the completion of the build- 
ing with one hundred machines ready 
for work, on their failure to do so, 
the money to be returned to the con- 
tributors, it was held that the quasi 
trustee alone could maintain an action 
against one of the signers, the sub- 
scribers apparently reposing in him a 
special trust). 


47. Norton v. Janvier, 5 Del. 346; 
McDonald v. Gray, 11 Iowa 508, 79 
Am.D. 509; Knoxboro Presb. Soe. v. 
Beach, 74 N.Y. 72 [rev 8 Hun 644]; 
Blodgett v. Morrill, 20 Vt. 509. 


[a] Treasurer must be named pay- 
ee.—Where a subscription is payable 
to the treasurer of a corporation with- 
out naming him, the right of action is 
in the corporation. Friedline v. 
Carthage College, 23 Ill.App. 494. 


[b] Special treasurer of fiscal 
court of county.—Even though the 
fiscal court cf a county had no au- 
thority to create the office of special 
treasurer to take notes from  sub- 
seribers to a highway fund, it did 
have power to appoint an agent for 
that purpose, and the one designated 
as special treasurer was such agent, 
so that a note made payable to the 
special treasurer is valid, and can 
be enforced by suit in the joint names 
of the special treasurer and the coun- 
ty. Webb v. Dunn, 248 S.W. 840, 198 
Say etal is 


48. Peirce v. Ruley, 5 Ind. 69. 

49. See statutory provisions. 

50. Hodges v. Nalty, 80 N.W. 726, 
104 Wis, 464. 

51, See statutory provisions. 

52. Gaines v. Hume, 284 S.W, 119, 


215 Ky. 27. 


54. Mt. Carmel Church v. Journey, 
9 Lea (Tenn.) 215, 


55. See statutory provisions, 


56. North Star Tp. v. Cowdry, 179 
N.W. 259, 212.Mich. 7. 


57. City of Lyons v. Kelley, 65 S. 
I. 44, 6 Ga.App. 367, 


58. Whitsitt v. Pre-emption Presb, 
Church, 110 111. 125; Knoxboro Presb. 
Soe. v. Beach, 74 N.Y. 72; Westfield 
Reformed Protestant Dutch Church vy. 
Brown, 4 Abb.Dec. (N.Y.) 31, 24, How. 
Pr. 76; Shober v. Lancaster County 
Park Assoc, 68 Pa. 429; Edinboro 
Academy v. Robinson, 37 Pa. 210, 78 
Am.D, 421. 


Recovery by corporations on con- 
tracts prior to incorporation general- 
ly see Corporations § 289. 


59. Cal.—Moss v. Wilson, 40 Cal. 
159; Los Angeles Nat. Bank v. Vance, 
98° BP. 58.9 Cal-Appieat 


Ga.—Wilson v. Savannah First 
Presb. Church, 56 Ga. 554; Beck v. 
Pounds, 20 Ga, 36, 


Ill.—Robertson v. March, 4 Ill. 198. 


Ind.—Landwerlen v. Wheeler, 5 N.- 
E. 888, 106 Ind. 523; Brown v. Marion: 
Commercial Club, 97 N.E. 958, 50 Ind. 
App. 670. 


Ky.—Kentucky Live Stock Breed- 
ers’ Assoc. v. Miller, 84 S.W, 301, 119: 
Ky... 393, 27 “Ky. Soe 


Mass.—Hall v. Thayer, 12 Mete. 
130; Carter vy. Carter, 14 Pick. 424. 


Mich.—Davis v. Belford, 37 N.W. 
919, 70 Mich, 120. 


Minn.—Laramee v. Tanner, 71 N.W. 
1028, 69 Minn. 156; Gibbons v. Bente, 
He N.W. 756, 51 Minn. 499, 22. L.R.AG 


N.M.—Miller y. Preston, 17 P. 565, 
4 N.M. 314, 


IN.X =e, Ole. Rn. CO. ive Patrick, 
*41 N.Y. 256, .2 Abb.Dec., 72; Bort v. 
Snell, 39 Hun 888. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 46-48] 


are cases where the subscribers are found in fact to 
be joint principals acting through the payee as their 
agent for the purpose of: carrying out the enterprise 
for which the subscription is made, and as a conse- 
quence in such eases the subscribers must be sued 
jointly.°° It has been held, however, that if one 
is sued alone, he can avail himself only of the non- 
joinder of his eosubseribers by plea in abatement.®! 


[§ 47] C. Pleading—1. Declaration, Petition, or 
Complaint. Under rules of general application®? the 
declaration, petition, or complaint in an action on 
a subseription contract must state all facts neces- 
sary to constitute a cause of action.®? It should 
allege the purposes of the subscription and that they 
have been complied with,®* and that the money 
sought is sought in furtherance of the purpose for 
which it. was promised ;°** but, in jurisdictions where 
a written contract of subscription imports a consid- 
eration, the complaint in an action to recover a sub- 
scription need not allege a consideration;®*® and, 
where the consideration for each subscription is the 
other subscriptions, the complaint need not allege 
the completion of the work for which it was taken,®* 
and such allegation if made may be treated as sur- 
plusage.°& If by the terms of the subscription con- 
tract the subseriber’s liability is mainly to pay a 
pro rata share of any excess of expenses above re- 
ceipts of an enterprise to be undertaken, a com- 
plaint in an action to recover on such subscription 
must show the total amount subscribed and the 
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amount of the loss.°® Where the subscription is due, 
it is not necessary to allege a demand.’ Notice of 
performance by plaintiff need not be alleged in the 
complaint where it is clear from the agreement that 
defendant’s performance was to precede plaintiff’s 
pertormance.‘! The complaint must show a recoy- 
erable interest in the subscription in plaintiffs,?? 
and a corporation afterward formed should allege 
sufficient facts to show that it accepted the obliga- 
If a promise to a com- 
mittee is sued on by a corporation formed after the 
subseription, and claiming that by operation of law 
the rights of the committee vested in the corpora- 
tion, the petition should allege the facts from which 
this can be shown."4 


Complaint to recover back subscription for fail- 
ure to perform is had where by its allegations it 
shows performance.‘? 


[§ 48] 2. Plea, Answer, and Reply. General 
rules*® are applicable to defendant’s pleadings.‘? 
Thus a plea or answer setting up fraudulent mis- 
representations as a defense must allege by whom 
and by what authority they were made,‘® and that 
they were relied on.79 Where the contract is such 
that plaintiff need not allege consideration,®® de- 
fendant must allege want of consideration if he 
seeks to rely on it as a defense.*t Where the answer 
sets up want of consideration, no reply is necessary 
under a statute providing that there shall be no 
reply except in cases where matter in confession and 


a 
5 
) 


Pa.—Sayre Lumber Co. v. Young, 8 
Lack.Leg.N, 215. 


Tex.—Darnell v. Lyon, 22 S.W. 304, 
960; 85 Tex. 455; McFarland v. Lyon, 
23 S.W. 554, 4 Tex.Civ.App. 586; Bat- 
sell v. St. Louis, etc.,,R. Co., 23 S.W. 
552, 4 Tex.Civ.App. 580. 


Utah.—Bank of American Fork v. 


Smith, 140 P. 122, 44 Utah 284, 


Wis.—Hodges v. Nalty, 80 N.W. 


726, 104 Wis. 464. 


Ont.—Thomas v. Grace, 15 'U.C.C.P. 
462. 


60. Robinson v. Robinson, 10 Me. 
240; Ridgely v. Dobson, 3 Watts&S. 
GPa) 1185 


61. Robinson v. Robinson, 10 Me. 
240. 


62. See Contracts §§ 
Pleading §§ 140-170. 


63. See cases infra this note; 
notes 64-74. 

{a] Declaraticn, petition, or com- 
plaint held sufficient.—(1) A com- 
plaint, in a suit by plaintiffs to col- 
lect amounts alleged to be due on de- 
fendant’s subscription contract made 
for the benefit of an association, al- 
leging mutual promises by subscrib- 
ers and performance of work by plain- 
tiff in reliance on the subscriptions, 
states a good cause of action. David 
v. Chambers, 185 S.W. 448, 123 Ark. 
293. (2) That written instrument 
filed as exhibit with petition is not 
a subscription is immaterial, where 
the action is based on oral subscrip- 
tion, the writing being merely inci- 
dental to, and evidential of, the mak- 
ing of the oral subscription. Lewis v. 
Durham, 265 S.W. 934, 205 Ky. 403 
(petition held not bad on demurrer). 


[b] Complaint held insufiicient.— 
Where plaintiff alleged that under a 
certain agreement money was to be 
collected by defendants for the use 


827-870; 


and 


of plaintiff hospital, which contribu- 
tions were to be deposited as a special 
fund subject to withdrawal by a joint 
cheek of plaintiff and defendant, de- 
fendant also being obligated to make 
reports of collections to plaintiff, and 
that defendants failed to make such 
reports, and deposited funds collect- 
ed subject to their own check, a gen- 
eral judgment for plaintiff for the re- 
covery of the funds is not justified, 
and it was not error to sustain a gen- 
eral demurrer.’ Charity Hospital & 
Training School for Nurses v. Taylor, 
103 S.E. 741, 25 Ga.App. 519. 


64. Oglethorpe University v. Sal- 
mon, 1 La.App. 645, 


65. Oglethorpe University v. Sal- 
mon, supra. 


66. Ft. Madison First M. HE. 
Church v. Donnell, 64 N.W. 412, 95 
Iowa 494; Des Moines University v. 


Livingston, 10 N.W. 738, 57 Iowa 307, 
42 Am.R. 42; 
A.K.Marsh, (Ky.) 288. 


[a] Where a subscription recites 
the consideration on which it is based, 
a petition need not allege it. Jack- 
son, v. Forward Atlanta Commission, 
148 S.E. 356, 39 Ga.App. 738. 


67. Petty v. Church of Christ, 95 
Ind. 278. 


68. Petty v. Church of Christ, su- 
pra. 

69. Laramee v. Tanner, 71 N.W. 
1028, 69 Minn. 156 (holding that a 
complaint which merely alleges that 
a certain assessment was made does 
not state a cause of action). 


70. Allen vy. Clinton County, 101 
Ind, 552. 


71. Union Stopper Co. v. McGara, 
66 S.E. 698, 66 W.Va. 403. 


72. Cartwright v. Dennis, 266 S.W. 
424, 163 Ark. 503. 


McCurdy v. Dudley, 1 | 


73. ‘Brooke v. Kennedy, 158 S.EY 
4, 172 Ga. 461. 


74 Christian College v. Hendley, 
49 Cal, 347, 


75. Land Title Guaranty Co. v. 
Lynchburg Foundry Co., 80 So. 142, 16 
Ala-App. 568. ; 


76. See Pleading §§ 197-379. 


77. See cases infra this note; 
notes 78-82. 


[a] Plea held sufficient.—Where 
pleas allege a violation of the condi- 
tion on which the voluntary subscrip- 
tion sued on was made, a refusal to 
accept the subscription, and a with- 
drawal of the same before acceptance, 
a demurrer thereto should not be 
sustained, Groves v. Davis, 70 So. 
Vida teal ae bikie 


[b] Plea or answer heid insuffi- 
cient.—(1) Allegations in an answer, 
relating to an oral agreement coinci- 
dent with the execution of the written 
subscription sued on, are not equiva- 
lent to an assertion of a rescission ac- 
cepted. Guinzburg v. Blustein, 202 
N.¥-S.°333, 121 Misc. 784." (2) In an 
action on a subscription contract to a 
turnpike company an answer of non 
est factum was held to be defective 
for failure to allege the facts on 
which the alleged corporation dif- 
fered from the agreement or subscrip- 
tion, and how defendant was preju- 
diced thereby. North v. Irvin Turn- 
pike Road, 6 Ky.Op. 307. 


78. Gaines v. Hume, 284 S.W. 119, 
215 Ky. 27. : 


79. Guinzburg v. Blustein, 202 N. 
Y.S. 3338, 121 Misc. 784. 


gare See supra § 47, text and note 

81. Des Moines University v. liv- 
ingston, 10 N.W. 738, 57 Iowa 307, 42 
Am.R. 42. 


and 
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avoidance is relied on.®? 


on the pleadings.** 


[§ 49] 3. Issues, Proof, and Variance. As in civ- 

il actions generally,** all material allegations prop- 
erly put in issue by the pleadings in actions on sub- 
Only such evidence as 
tends to prove riatters put in issue by the pleadings 
As in other civil actions*’ there 
must be no material variance between the pleadings 

and the proof.8& Where the petition alleges a prom- 

ise to a corporation and the contract proved is a 

promise to a committee, there is a variance.*® 

plea of fraud in procuring the execution of a sub- 

' seription cannot be sustained by proof of fraud in 
The admission in 


scriptions must be proved.*® 


is admissible.®® 


relation to the consideration.®° 


82. Des Moines University v. Liv- 
ingston, supra. 


83. Kentucky University v. 
Brayer, 7 Ky.Op. 300. 


84. See Pleading §§ 1144-1211. 
85. See cases infra this note. 


[a] Compliance with terms of sub- 
seription.—(1) Where a count of the 
complaint alleged the delivery of a 
note in escrow, to be delivered to 
plaintiff for use in building a church 
if an additional sum was raised with- 
in a year, and another count alleged 
that plaintiff promised the maker to 
give a certain amount toward the 
building, and raise an additional sum 
within a year if the maker would give 
a certain amount to erect the building, 
and the latter accepted the offer and 
delivered her note in escrow for the 
amount, plaintiff must prove that the 
sum it was to raise had been raised, 
in order to recover the amount of 
the conditional subscription. St. 
Paul’s Episcopal Church v. Fields, 72 
A. 145, 81 Conn. 670. (2) In an action 
for services as a watchman, rendered 
one deceased, plaintiff having intro- 
duced a subscription paper addressed 
to plaintiff, and running to “a night 
watchman who will satisfactorily dis- 
charge his duties,” it having been op- 
tional with the subscriber to with- 
draw at any time, and a notice of 
withdrawal being sufficient, it was 
incumbent on plaintiff to at least 
show that he acted as watchman. 
Shedrick v. Young, 76 N.Y.S. 56, 72 
App.Div. 278. 


[b] Breach of condition.—(1) 
When a mutual written subscription 
is promised on condition that a cer- 
tain sum can be secured in pledges 
on or before a fixed time, and the 
obligee’s evidence shows compliance 
with that condition, the subscriber, 
defending on the ground that such 
sum was not so subscribed, must pro- 
duce evidence of probative value in 
order to sustain his defense. Willing- 
ham vy. Benton, 103 S.E. 497, 25 Ga. 
App. 412. (2) Where subscription to 
aid building erection was conditioned 
on securing sufficient subscriptions, 
subscriber could not escape liability 
without proof that subscriptions ob- 
tained were _ insufficient. United 
Masenic Temple Corporation vy. Har- 
ris, 242 Ill.App. 296. 


[ec] Want of consideration.—In an 
action by the Mechanicville War 
Chest, Inc., to recover on a written 
subscription agreement and pledge to 
pay a certain sum to its treasurer, de- 
fenses of fraud, want of incorpora- 
tion, and want of consideration would 


Mc- 


Where defendant in his 
answer aileges payment, and plaintiff’s response fails 
to deny payment, defendant is entitled to judgment 
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evidence of the paper with all the ‘names thereon 
is not a variance, although only defendant’s name 
is mentioned in the declaration.®+ 


[§ 50] D. Evidence—1. Presumptions and Burden 


A | of subscriptions 


be dismissed, where they were wholly 
unsupported by the evidence. Me- 
chanicville War Chest v. Ryan, 181 N. 
Y.S. 576, 110 Mise. 448. 


86. See cases infra this note. 


[a] Evidence held admissible.— 
(1) In an action on a subscription note 
c:aimed to have been placed in es- 
crow by defendant’s testator for de- 
livery to plaintiff church if it raised 
an additional sum within a year, a 
letter from the depositary and ex- 
ecutor, written two weeks after tes- 
tator’s death, stating the terms of the 
deposit and testimony by the de- 
positary and executor that he notified 
plaintiff of the subscription because 
he felt it his duty to do so, was ad- 
missible under allegations of the com- 
plaint that plaintiff was notified of 
the conditional delivery of the note 
and raised the stipulated amount re- 
lying thereon, as well as to show 
knowledge by the executors of the 
existence and amount of plaintiff's 
claim (St, Paul’s Episcopal Church v. 
Fields, 72 A. 145, 81 Conn. 670), (2) 
and that plaintiff claimed to have ful- 
filled the conditions of the subscrip- 


-tion, and expected payment thereof, 


the presentation of the claim being 
an issue under the pleadings (St. 
Paul’s Episcopal Church v. Fields, su- 
pra). (38) Under a plea of the general 
issue, evidence that defendant signed 
the subscription contract on condi- 
tion that it should not be delivered 
without his consent, and that he did 
not consent, is admissible. Davis v. 
Kneale, 56 N.W. 220, 97 Mich. 72. 
(4) Evidence of plaintiff that a re- 
newal of a subscription was for a 
different beneficiary is inadmissible 
where such fact is not properly plead- 
ed. Underwood v. Waldron, 12 Mich. 
73. (5) Ona plea of want of consid- 
eration no replication is necessary to 
let in proof that consideration has 
been supplied, Ex parte South, 88 So. 
221, 205 Ala. 31 [cert den 88 So. 219, 
17 Ala,App. 569]. (6) Where defend- 
ant pleads that his subscription was 
for a different enterprise, plaintiff 
may show that the nature of the en- 
terprise was explained fully to de- 
fendant before he subscribed. Thom- 
as Kane & Co. v. Downing, 36 P. 355, 
14 Mont. 348, 


[b] Evidence held inadmissible.— 
(1) Where suit was brought on a sub- 
scription paper to which defendant’s 
name appeared, and the execution of 
the same was not put in issue by a 
sworn plea, it was held no error to 
refuse to allow the subscriber to tes- 
tify that he did not sign the paper. 
Willard v. Rockville Centre M. BE. 
Church, 66 I1l.°55. (2) Hvidence of 


of Proof. The rules relating to presumptions and 
the burden of proof in civil actions generally,®? and 
more particularly in actions on contracts,®* apply 
in actions on subseriptions.®* L 
of consideration arises where the subscription is un- 
der seal,®® or where the promise assumes the form 
of a promissory note,?® or where the subscription 
paper recites that the promise is given for “value 
received’®? or that it was made in consideration 


Thus a presumption 


of others.°& <A statute, providing 


that all contracts in writing shall import a consid- 
eration, applies to subscription contracts.°® : 
money is subscribed on condition that other subsecrip- 


Where 


improper election of trustees is im- 
material on the question of defend- 
ant’s recognition of such trustees. 
Wayne, etc., Collegiate Inst. v. Devin- 
ney, 48 Barb. (N.Y.) 220. 


87. See Pleading §§ 1187-1211. 
88. See cases infra this note. 


[a] Pleading and proof not at 
variance.—In an action on a sub- 
scription note to university endow- 
ment fund, allegations of reliance on 
subscriptions in incurzing obligations 
warrant admission of evidence show- 
ing obligations incurred in reliance 
thereon without any variance. Uni- 
versity of Southern California v. 
Bryson, 283 P. 949, 103 Cal.App. 39. 


[b] Variance held immaterial.— 
In an action on a contract to subscribe 
money to improve a road, where the 
complaint alleged that the contract 
was executed with plaintiff “for the 
construction, of a rock road in ac- 
cordance with said agreement,” and 
the subscription agreement which was 
made a part of the complaint recited 
that the subscribers desired to “im- 
prove with broken rock” the road, and 
that the subscription money should be 
“used only.for the improvement of 
the stretch of road before mentioned,” 
the contract shown to have been made 
with plaintiff was substantially that 
alleged in the complaint, any vari- 
ance between them being immaterial. 
Stockwell v. Whitehead, 94 N.E. 736, 
47 Ind.App. 428. 


89. Christian College vy. Hendley, 
49 Cal. 347. j 
90. Richelieu Hotel Co. v. Interna- 


tional Military Encampment Co., 29 
N.E, 1044, 140 Ill. 248, 33 Am.S.R. 234, 


91. Kinsley v. International Mili- 
tary Encampment Co., 41 Ill.App. 259. 


92. See Evidence §§ 13-88. 
93. See Contracts §§ 926-959. 
94. See cases infra this section. 


95. National Valley Bank of 
Staunton y. Houston, 66 S.E. 465, 66 
W.Va, 336. 


96. Hardin College v. Johnson, 3 
S.W.(2d) 264, 221 Mo.App. 285. 


97. Eastern Plank Road Co. v. 
Vaughan, 14 N.Y. 546 [aff 20 Barb. 
155]; Reformed Protestant Dutch 
Ne thy v. Hardenbergh, 48 How.Pr. 

-Y.) 414; Pierson’s Est., 6 Pa.Dist, 
23, 18 Pa.Co. 651. ae 


98. Jackson vy. Forward Atlanta 
ab tr se 148 S.E. 356, 39 Ga.App. 


99. University of Chicago v, Em- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


en 


tions aggregating a certain sum. are obtained, and 
subsequent subscribers know of the former subscrip- 
tion, it will be presumed that their subscriptions 
are made in reliance on the earlier subscription, al- 
though it is an instrument complete in itself and 
separate from the other subsecription.t The burden 
is on plaintiff to prove every fact material to his 
cause of action,? as that the subscription has ma- 


. tured,* or that conditions in the agreement have been 


complied with; and, where there is nothing in the 
contract to show that it was based on valuable con- 
sideration, plaintiff has the burden of proving con- 
sideration.» The burden is on defendant to prove 
matters relied on by him as a defense. Thus, in a 
proper case, defendant has the burden of proving 
failure of consideration,’ or that a contract recit- 
ing consideration is in fact bad for want of con- 
sideration.’ In an action to recover a subscription 
given on condition that a certain amount be sub- 
scribed, which was done, the burden is on defendant 
to show that any of the subscriptions were invalid.® 
If the contract provides that any surplus of sub- 
scription over the price for erecting the plant should 
belong to the subscribers, the burden is on a delin- 
quent subscriber to show that there was a surplus.1° 


[§ 51] 2. Admissibility. Subject to the rules of 
admissibility of evidence in civil actions generally,!! 
the subscription list is competent evidence of the 
contract.12. On the question of consideration, it is 
competent to show that money had been raised and 
work done in reliance on the subscriptions, and the 
exclusion thereof is error.1?  Hvidence of publica- 
tions of defendant’s subscription with his consent 
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for the purpose of inducing others to subscribe is 
admissible, even though defendant was not present 
when they were made.'* Plaintiff may introduce 
any competent evidence to show an admission by 
defendant of his promise to contribute,'® and to 
show the amount for which defendant is liable.1* 
Where defendant claims a parol inducement to sub- 
seribe, plaintiff may introduce evidence that the 
person offering the inducement was not his agent.17 
On the part of defendant any competent evidence 
is admissible to show fraud in the procurement of 
the subseription,1® to show the conditions on which 
the contract was made,'® or to show abandonment 
of the enterprise.?° : 


[§ 52] 3. Weight and Sufficiency. As in civil ac- 
tions generally a material fact, if in issue, must be 
proved by a preponderance of the evidence,*! in an 
action on a subscription plaintiff must, where proof 
of consideration is necessary, establish it by a pre- 
ponderance of the evidence,?? and must likewise es- 
tablish delivery?*? and acceptance according to the 
terms of the subseription.?* Circumstantial evidence 
is or may be sufficient. to show reliance on defend- 
ant’s promise by plaintiff.2° Defendant must estab- 
lish by a preponderance of the evidence any matters 
of defense which he alleges.2® Thus, where he seeks 
to defend on the ground that the contract was never 
delivered to the proper person, he must prove non- 
delivery by a preponderance of evidence,?* and so 
where he seeks to rely on abandonment of the en- 
terprise?® or want of consideration.?® If defend- 
ant’s evidence is insufficient to defeat recovery of 
a subscription, it is insufficient to recover by way 


mert, 79 N.W. 285, 108 Towa 500; 
First M. E. Church in Ft. Madison v. 
Donnell, 64 N.W. 412, 95 Iowa 494; 
Christian University v. Hoffman, 69 
S.W. 474, 95 Mo.App. 488. 


1. Waters v. Union Trust Co., 89 
N.W. 687, 129 Mich. 640. 


2. See cases infra notes 3—5. 


3. Brown v. Marion Commercial 
Club, 97 N.E. 958, 50 Ind.App. 670. 


4. Wasson v. Clarendon College & 
University Training School, (Tex.Civ. 


App.) 131 S.W. 852. 


5. Jackson v. Forward Atlanta 
Commission, 148 S.E, 356, 39 Ga.App. 
738. 


6. See cases infra notes 7-10. 


7, Miller v. Oglethorpe University, 
100 S.E. 784, 24 Ga.App. 388; Univer-~- 
sity of Des Moines, Iowa, v. Living- 
ston, 10 N.W. 738, 57 Iowa 307. 


8. Jackson v. Forward Atlanta 
Commission, 148 S.E. 356, 39 Ga.App. 
738; Amherst Academy v. Cowls, 6 
Pick, (Mass.) 427, 17 Am.D. 387. 


9. Des Moines University v. Liv- 
ingston, 21 N.W. 564, 65 Iowa 202. 


10. Davis, etc., Bldg., etc., Co. v. 
Dickson, (Tenn.Ch.A.) 53 5.W. 237. 
11. See Evidence §§ 89-162. 


12. Miller v. Preston, 17 P. 565, 4 
N.M. 396. 


18. Des Moines’ University. v. 
Livingston, 10 N.W. 738, 57 Iowa 
307, 42 Am.R. 42. 


14. Brokaw v. McElroy, 143 N.W. 
1087, 162 Iowa 288, 50 L.R.A.N.S. 
835. 

15. Young Men’s Christian Ass’n 
vy. Estill, 78 S.H. 1075, 140 Ga. 291, 


48 L.R.A.N.S,. 783, Ann.Cas.1914D 136. 


16. Lowe v. Keens, 133 N.W,. 1127, 
90 Neb. 565, Ann.Cas.1913B 430. 


17. Ex parte South, 88 So. 221, 205 
Ala. 31 [cert den 88 So. 219, 17 Ala. 
App. 569]. 


18. Middlebury College v. Loomis, 
1 Vt. 189. 


[a] Evidence held inadmissible.— 
For a balance due on a pledge, defend- 
ant’s testimony as to his understand- 
ing when he signed the pledge and his 
ignorance of its conditions and mean- 
ing was inadmissible, where there was 
no real claim of fraud asserted, and 
as such testimony was not necessary, 
either to prove the consideration for 
the promise or to explain any ambigu- 
ous terms therein. Mechanicville 
War Chest v. Butterfield, 181 N.Y.S. 
428, 110 Misc. 257. 


19. Burlington First M. E. Church 
v. Sweny, 52 N.W. 546, 85 Iowa 627. 


20. Mann vy. O’Neil, 69 P. 635, 29 
Wash, 115. 


21. See Evidence §§ 1730-1806. 


22. Trustees of La Grange Male 
and Female College at La Grange v. 
Parker, 200 S.W. 663, 198 Mo.App. 
372. 


[a] Evidence held sufficient.—Evi- 
dence that a subscription agreement 
was exhibited to prospective sub- 
scribers as an agreement to induce 
subseriptions, and that the full 
amount to be raised was subscribed, 
and a further sum for expenses, shows 
consideration for the agreement. De 
Pauw University v. Ankeny, 166 P. 
1148, 97 Wash. 451. 


23. See case infra this note. 
{a] Evidence held sufiicient.—In 


an action on a subscription to 2 
church, evidence that the pastor had 
the power to appoint a special treas- 
urer, and appointed plaintiff, who ob- 
tained possession of the subscription 
note and received a part payment 
thereon, is sufficient to show delivery 
of the note to plaintiff as treasurer. 
Michels v. Rustemeyer, 56 P. 380, 20 
Wash. 597. : 


24. See cases infra this note. 


[a] Evidence held sufficient.— 
Evidence of the liability or expense 
incurred by a corporation on the 
faith of subscriptions to its endow- 
ment fund is sufficient in an action for 
breach of the contract of subscrip- 
tion, to show its acceptance of the 
subscription and the terras imposed. 
Jones v. Florence Wesleyan ‘Universi- 
ty, 46 Ala. 626. ; 


[b] Evidence held insufficient to 
show that the subscription was ac- 
cepted by the church on the terms on 
which it was made. Evangelish 
Lutherish St. Martin’s Gemeinde v. 
Preuss, 122 N.W. 719, 140 Wis. 349, 
17 Ann.Cas, 1074 (plaintiff’s evidence 
of time of acceptance being vague and 
indefinite as against defendant’s posi- 
tive testimony that there was no ac- 
ceptance). 


25. Eastern States Agricultural 
and Industrial League v. Vail’s Es- 
tate, 124 A. 568, 97 Vt. 495, 38 A.L.R. 
845. 

26. Miller v. Oglethorpe Universi- 
ty, 100 S.E. 784, 24 Ga.App. 388. 


27. Michels v. Rustemeyer, 
380, 20 Wash. 597. 
28. Michels v. Rustemeyer, supra. 


29. Miller v. Oglethorpe Universi- 
ty, 100 S.E. 784, 24 Ga.App. 388. 


56. P 


. 
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of counterclaim payments which he has made.*? 


[§ 53] BE. Trial’! Where the evidence is conflict- 
ing, it is for the jury to determine whether defend- 
ant orally subscribed to a fund,*?? whether a sub- 
scription was secured through fraud,** whether the 
contract sued on was supported by consideration,°* 
or whether a campaign committee having power to 
solicit subseriptions had power to accept them.*° 
Likewise, on conflicting evidence the question of 
performance or nonperformance of conditions is for 
the jury.2* A reasonable time for performance be- 
ing allowed where no time is specified in the con- 
tract,?? what is a reasonable time for performance 
is for the jury to determine.?* Where they are sup- 


SUBSCRIPTIONS—SUBSEQUENT 


[§§ 52-58 


ported by evidence, the court will not reverse findings 
that the subscription was delivered conditionally,*® 
or that defendant never authorized the signing of 
his name to the subseription.4° A verdict for plain- 
tiff will not be disturbed where supported by the 
evidence.t! Where the evidence is such that but 
one conclusion can be drawn therefrom, the question 
of plaintiffs reliance on defendant’s contract should 
not be submitted to the jury.42, Where no issue of 
fact is raised as to the validity and enforceability of 
the subscription, it is proper to direct a verdict for 
plaintiff.42 Where the proof shows, without dis- 
pute, a want of consideration, a directed verdict for 
defendant. is proper.** 


*SUBSEQUENS MATRIMONIUM TOLLIT PEC- 
CATUM PRA:\CEDENS.' 


SUBSEQUENT.2 Following in time; happening 
or existing at any later time, indefinitely.? The term 
has also been construed to mean “next.” 


Subsequent creditor.5 A creditor® whose claim 


80. Brown v. Farmers’ Deposit ]fuse to submit to 


or demand accrued or came into existence after a 
given fact or transaction, such as the recording of 
a deed or mortgage or the execution of a voluntary 
conveyance.* 


Subsequent mortgagee in good faith.’ A mort- 
gagee who receives his mortgage without knowledge 


the jury whether | Mortgage not filed see Chattel Mort- 


Bank, 3 S.W.(2d) 215, 223 Ky. 171. 


31. Trial generally see Trial [38 
Cyc 1238 et seq]. 


32. Lewis v. Durham, 
934, 205 Ky. 403. 


33. Cartwright v. Dennis, 260 S.W. 
424, 168 Ark. 503. 


34, New Jersey Orthopzedie Hos- 
pital & Dispensary v. Wright, 113 A. 
144, 95 N.J.Law 462. 


35. New Jersey Orthopedic Hos- 
pital & Dispensary v. Wright, supra. 


36. See cases infra this note, 


[a] Illustrations.—(1) Where a 
subscription was on condition that 
the Chicago Stock lxchange should 
occupy the first or second floor, or 
both, of a building about to be erect- 
ed, and that one of the main entrances 
to the stock exchange room should 
be from a certain street, and there 
was an entrance to the building from 
that street, but the stock exchange oc- 
ecupied the second floor, it was held 
‘to be a question for the jury whether 
the entrance was a main entrance. 
Merchants’ Bidg. Imp. Co. v. Chicago 
Exch. Bldg. Co., 71 N.E. 22, 210 Til. 
26, 102 Am.S.R. 145. (2) Where 
the petition in an action to recover de- 
fendant’s subscription to a fund for 
the erection of a bridge fails to aver 
compliance with a provision to the 
subscription requiring the bridge to 
be of a certain character, and the de- 
fect is not assailed by demurrer or 
other pleading, it is error to direct a 
verdict for defendant on the ground 
that such condition has not been es- 
tablished. Wrought Iron Bridge Co. 
v. Green, 5 N.W. 770, 53 Iowa 562. 
(3) Where in an action to recover 
on subscription notes, which defend- 
ant has secured possession of, there is 
evidence that the required amount of 
subscriptions were not secured when 
defendant was transferred to another 
church, and after his successor was 
installed the project was revived, and 
the former subscriptions were not 
considered binding, it is error to re- 


265 S.W. 


the building had not been given up, 
and. the subscribers released, when 
defendant regained such possession. 
Hodges v. O’Brien, 88 N.W. 901, 113 
Wis. 97. 


37. See supra § 32. 
38. Paddock v. Bartlett, 25 N.W. 


906, 68 Iowa 16; Waters v. Union 
Trust Co., 89 N.W. 687, 129 Mich. 
640. 

39. First Methodist Episcopal 
Church v. Soden, 229 P. 534, 1381 
Wash. 228. 


40. Arkansas Christian College v. 
Malone, 271 S.W. 964, 168 Ark. 1167. 


41. Young Men’s Christian Ass’n 
v. Sentney, 173 P. 917, 103 Kan. 388. 


42. Sutton v. Rann, 112 N.W. 721, 
149 Mich. 35. 


4%. Mechanicville War Chest v. 
Ryan, 181 N.Y.S. 576, 110 Misc. 448. 


44.. University of Des Moines, 
Iowa v. Livingston, 10 N.W. 738, 57 
Iowa 307. 


1. A maxim meaning “A _ subse- 
quent marriage (of. the parties) re- 
moves a previous fault, i. e., previous 
illicit intercourse, and legitimates 
the offspring.’ Black L. D. (where 
such is said to be a rule of Roman 
law). 


2. Subsequent: : 
Appeal see Appeal and Error §$§ 92- 
97, 3075-3092. 
Application for continuance see Crim- 
aie Law § 928 text and notes 36— 
38. 


“Attachment, discharge of receiptor 
by see Attachment § 643. 
Condition: 
Deeds §§ 367-372. 
Insurance policy, forfeiture for 


breach of see Fire Insurance §§ 


aia Life Insurance §§ 185-— 
Relief against forfeiture for 


breach of see Hquity § 76 text 
and notes 86-91. . 


gages § 193 text and note 34. 


Negligence see Negligence § 
Physicians and Surgeons § 136 


3. Century D. 


[a] Word is susceptible of differ- 
ent significations and is used in dif- 
ferent senses, with an exclusive or 
inclusive meaning according to the 
subject to which it is applied. Its 
true meaning must be collected from 
its context and subject matter. Sands 
Vv. byon;-185\Conn.f L387, 2t« 


[b] As used in recording act, the 
term has reference to the recording 
and not to the date of the instrunient. 
Houlahan v. Finance Consol. Min. Co., 
82 P. 484, 34 Colo. 365,.369. 


4. Osborn v. Rogers, 19 N.J.Ea. 
429, 431. 
“Mext” 46 C.J. p 473. 


5. Effect of unacknowledged deed 
as to see Acknowledgments §§ 11, 12. 
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Right to attack conveyance see 
Fraudulent Conveyances § 117. 


6 “Creditor” 15 C.J. p 1370. 


7 Black L. D. See Turner v. Hud- 
son Cement & Supply Co. of Balti- 
more City, 104 A. 455, 460, 1338 Md. 
134; Evans yv. Lewis, 30 OhioSt. 11, 
14; Fidelity Trust, ete., Co. v. Davis, 
(S.C.). 156: Sah. 622626" McGheemtne 
Wells, 35 S.K. 529, 57 S.C. 280, 288, 76 
Am.S.R. 567. 


[a] Similar definition.—‘‘One whose 
debt arose out of a transaction that 
occurred after the attacked convey- 
ance was made.” Combs y. Poulos, 
(Ky.) 44 S.W.(2d) 571, 572. 


[b] “Subsequent creditors.”—Lit- 
tle v. Mangum, 17 F.(2d) 44, 45; In re 
FP. H.) Saunders -&) Co:, 272. “Ry 1008) 
1009; Simmons v. Greer, 174 F. 654, 
656, 98 C.C.A, 408; Stone v. Keith, 
290 S.W. 1042, 1043, 218 Ky. 11; Car- 
roll v, Cash Mills, 118 S.E. 290, 292, 
125 S.C. 332. 


8. Gemnorally see Chattel Mortga- 
ges §§ 194-197, 409-411, 


*By CAROLAN JEFFERSON WALSH (Subsequens Matrimonium, etc.,—Suggestion inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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of the existence of a prior mortgage.® 


Other phrases: “Any subsequent offense commit- 
ted after the first conviction,’!° “any subsequent 
transaction, matter or thing,”!! “a Subsequent state 
or United States census,”!? “second or subsequent 
offense,”?* “shall make their report at the next or 
“subsequent assessment,”15 
“subsequent bona fide purchasers,”’!® “subsequent 
eonviction,”’!? “subsequent fair creditor,”'® “subse- 
quent incumbrancer,”!® “subsequent incumbrancer 
in good faith,”?° “subsequent incumbrancers for 
value,”?1 “subsequent indebtedness,”?? “subsequent 
judgment 
“subsequent lienor,”?5 “subsequent mortgagee,’2¢ 
“subsequent payments shall not be deducted from 
loss,”?7 “subsequent pleading,”?® “subsequent pro- 
ceedings,”?9 “subsequent purchaser,’’?° “subsequent 
purchaser for a valuable consideration,”?! “subse- 
quent purchaser for value,”*? “subsequent purchaser 


subsequent term,”!4 


indorsers,”’?° “subsequent 


9. Vanaman v. Fliehr, 71 A. 692, 
693, 75 N.J.Eq. 88. 


SUBSEQUENT—SUBSERVIENT 


“subsequently 


Iowa 607. 
28. Rice v. Van Why, 111 P. 599, 


{a] Similar definition.—‘One who} 601, 49 Colo. 7. 


has advanced a consideration for the 
making of the mortgage and who had 
no notice of the unrecorded lien.” 
Home Nat. Bank of Cleburne v. Herd, 
(Tex.) 250 S.W. 250. To same effect 
see First Nat. Bank vy. Todd, (Tex.) 


° 231 S.W. 322, 323. 


10. Faulkner v. Town of South 
Boston, 127 S.E. 380, 381, 141 Va. 517. 


11. Grove v. Buffalo and Fort Erie 
Ferry & R. W. Co., 38 Ont.L. 272, 276, 
11 Ont.W.N.: 265. 


12. People ex rel. Brady v. Clem- 
ent, 127 N.Y.S. 68, 142 App.Div. 908; 
In re Ahlers, 127 N.Y.S. 61, 65, 141 
App.Div. 891. 


13. Peo. v. Talbot, 153 
696, 322 Ill. 416. 


14. Osborn v. Rogers, 19 N.J.Eq. 
429, 431. ; 

15. Boyer v. Gelhaus, 125 P. 916, 
918, 19 Cal.App. 320; Tilden v. Chou- 
teau County, 279 P. 231, 232, 85 Mont. 
398. 

16. Houlahan v. Finance Consol. 
Min. Co., 82 P. 484, 485, 34 Colo. 365. 


17. Rogers v. State, (Okl.) 244 P. 
461, 462. 


18. Petition of Gray, 
577, 30 Del. 558. 


19. Wilson v. Hayes-Lucas Lum- 
ber Co., 226 N.W. 3438, 344, 55 -S.D. 
331; Community State Bank v. Mar- 
tin, 258 P. 498, 501, 144 Wash. 483. 


20. Hanson v. Blum, 207 N.W. 144, 
146, 53 N.D. 526. 


21. Bliss v. Redding, 236 N.W. 181, 
183, 121 Neb. 69. : 


22. Shrewsbury Tp. Poor Dist. v. 
Penn. Tp. Poor Dist., 33 Pa.Super. 
378, 381. 

33. First > Nat.- Bank, ‘of**City of 
Brooklyn v. Gridley, 98 N.Y.S. 445, 
448, 112 App.Div. 398. 


24. Gawrillow v. Rutkowski, (N.J. 
Ch.) 145 A. 544. 

25. California Packing Corpora- 
tion v. Phenix & Third Nat. Bank of 
Lexington, Ky., 177 N.Y.S. 37, 39, 188 
App.Div. 475. 


26. Liquid Carbonic Co. v. Roun- 
tree, (Can.) 24 Ont.W.N. 297, 298. 


27. WHouge v. St. Paul Fire & 
Marine Ins. Co., 156 N.W. 862, 866, 174 
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N.E. 6938, 


109° A. (574, 


‘Iowa 667; 


29. State v. District Ct., 99 P. 139, 
140, 38 Mont. 119. 


30. Harris v. Reed, 121 P. 780, 782, 
21 Idaho 364; Emmetsburg Nat. Bank 
v. Chapman, (Iowa) 234 N.W. 198, 
199; Chariton, etc., Nat. Bank v. Tay- 
lor, 232 N.W. 487, 489, 210 Iowa 1153; 
Slimmer & Thomas v. Lawler, 218 N. 
W. 516, 518, 205 Iowa 813; Queal 
Lumber Co. v. Lipman, 206 N.W. 627, 
628, 2C0 Iowa 1376; Cumming v. 
First Nat. Bank, 202 N.W. 556, 199 
Miller v. Swartzlender & 
Holman, 182 ‘N.W. 651, 652, 192 Iowa 
153; Bank of Lexington v. Cooper, 
76 So. 659, 663, 115 Miss. 782; Baird 
v. Stubbins, 226 N.W. 529, 531, 58 
N.D. 351, 65: A.:R. 1009; Baird v: 
Northern Sav. Bank, 219 N.W. 569, 
578, 56 N.D. 811; Bonneviere v. Cole, 
156 P. 527, 529, 90 Wash. 526. 


[a] “Subsequent purchasers.”—U. 
S. v. Wythe County Iron & Zine Cor- 
poration, 11 F.(2d) 971, 976; Turner 
v. Powell, 278 P. 512, 514, 85 Mont. 
241; Dennis v. Godfrey, 210 P. 507, 
508, 122 Wash. 207; Welch v. General 
Refrigeration, Ltd., (B.C.) [1929] 3 
West.Wkly. 660, 662. 


Of mortgaged property: 
As party to foreclosure see Mortga- 
ges §§ 1566-1569. 
Effect of decree of foreclosure see 
Mortgages § 1782. 
Priority as to other liens see Mort- 
gages § 4638. 
secure as notice to see Mortgages § 
Right: 
Of against prior assignee see Mort- 
gages § 721. 
To assail corporate mortgage see 
Corporations § 2676. 
Of property fraudulently conveyed: 
Presumptions see Fraudulent Con- 
veyances § 727. 
Right: 
Of fraudulent grantee see Fraudu- 
lent Conveyances § 473. 


To avoid eonveyance as to see 
Fraudulent Conveyances §§ 478-— 
520. 


31. Van Rensselaer v. Clark, 17 
Wend. (N.Y.) 25, 30, 31 Am.D. 280. 


[a] “Bona fide purchaser” as 
synonymous.—Van Rensselaer v. 


intervening 
“subsequently made.”*° 

SUBSERVIENT. Serving to promote some end ;> 
useful as an instrument to promote a purpose;*! 
useful in an inferior capacity.>? 
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in good faith and for a valuable consideration,’?* 
“subsequent purchasers and mortgagees in good 
faith,”** “subsequent purchaser's for value and cred- 
itors,”*> “subsequent purchasers in good faith for 
value,”*® “subsequent purchasers or incumbrane- 
ers,”*7 “subsequent purchasers or mortgagees,”?® 
“subsequent purchasers without notice,”?® “subse- 
quent ratification,’*® “subsequent registration,” 
“subsequent term,”’*? “subsequent to being adjudged 
a bankrupt,’”*? and “subsequent violation.’”** 


SUBSEQUENTLY.*> Afterwards; at a later 
ereditor,’’?4 eset 
Ze Phrases: “Subsequently executed mortgage,”47 


incumbranees,”*® and 


Clark, 17 Wend. (N.Y.) 25, 30, 31 Am, 
D. 280. 


32. Knapp v. Baldwin, (Iowa) 238 
N.W. 542, 546; Tynon v. Bliss, 236 N. 
W. 184, 185, 121 Neb. 80. 


33. Sullivan v. Corn Exch. Bank,. 
139 N.Y.S. 97, 100, 154 App.Div. 292. 


34 Farmers’ State Bank of Lind 


Vie MeCulleyi 2332. P) 6 660, e6ie2n ass: 
Wash. 364. 
35, Price v. Wall’s: Ex’r, 33 S.Bv 


599, 600, 97 Va. 334, 75 Am.S.R. 788. 


36. Morgan v. Stanton Auto Co.,. 
285 P. 962, 964, 142 Okl. 116. 


37. Maxwell v. Twin Falls Canal 
€o:;; 292 P. 232, 235, 49 Idaho 806. 


38. McDonald v. Carey, (Alta.) 
[1923] 3 Dom.L.R. 1018, 1020, 2 West.. 
Wkly. 972. : 

$9. Martin v. Fritz, 190 N.W. 514, 
518, 194 Iowa 740. 

40. Schnier v. Percival, (Cal.) 256 


P. 1109, 1113; Pearson v. Caldwell, 70: 
N.C. 291, 295. 


41. State ex rel. Birchmore. vy. 
State Board of Canvassers, 59 S.E. 
145, -146,°78 S.C, 461, 14 L.R.A.N-S: 
850, 138 Ann.Cas. 1133. 


42. Reese v. U. S., 9 Wall. 
18, 13, 19 L.Ed. 541. 
43. In re Park, 8 F.(2d) 544. 


44. Scavarda v. People, 14% P. 575, 
57 Colo. 541. 


45. See also Subsequent ante. 


46. In re Rosenfield, 20 F.Cas.No. 
12,088 [cit Webster D.; Worcester 
‘Mi : 


(U.S.): 


“Since” synonymous see Since ante. 


47. Federal Trust Co. v. Bristol 
County St. Ry. Co., 109 N.E. 880, 883, 
222 Mass. 35. 


48. Howard v. Fisher, 283 P. 1042, 
1047, 86 Colo. 493. 


49. Parrish v. Hackney Borough 
Council, [1912] 1 K.B. 669. 


50. Webster D. [quot People v. 
Graceland Cemetery Co., 89 Ill. 336, 
338, 29 Am.R. 32]; Rosehill Cemetery 
Co. v. Kern, 35 N.E. 240, 147 Ill. 483, 
494. 

51. Webster D. [quot People v. 
Graceland. Cemetery Co., 86 Ill. 336, 
338, 29 Am.R. 32]. 


52. Rosehill Cemetery Co. v. Kern, - 
35 N.E. 240, 248, 147 Ill. 483. 
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Phrase: 


thus has the control.®°® 


SUBSIDY.°* A grant of funds or property from 
a government as of the state or municipal corpora- 
tion to a private person or company to assist in the 
establishment or support of an enterprise deemed 
advantageous to the public;®? a subvention.’*® 


To have existence; to live;°° also, 
in a transitive sense, with subsistence.°* 


Phrases: “Subsisting creditors,”°? “subsisting de- 
mand,”** and “subsisting liabilities and claims.’’°* 


SUBSIST.°°® 


SUBSISTENCE.°* 


“support. 


SUBSTANCE.°* 


“Subservient to burial uses.”°* 
SUBSIDIARY. An inferior portion or capacity.** 


Subsidiary corporation. One in which another cor- 
poravion owns at least a majority of the shares, and 


A term synonymous with 


[§ 1] A. In General. The word 


SUBSERVIENT—SUBSTANCE 


and is susceptible of different signifieations, accord-_ 
ing to the cireumstaneces.°® 


[§ 2] B. Physical Sense. 
which a thing is made;‘? matter.‘? 


Body;?° material of 


Phrases: “And all substances used only for ma- 


used.”74 


is employed as referring to a compendium; 
characteristic and essential components®* of any- 


nure,”?? and “or other substances capable of being 


[§ 3] C. Nonphysical Sense. Abstract;7> a real 
or determinate subject ;‘® 
essential;78 that in and for which a thing chiefly 
exists;7® that which makes a thing what if is, or 
gives it its essential nature;®° also that which re- 
ceives modifications. *+ 


Ccnnoting.an analysis’? and selection, “substance” 


essence;*? that which is 


-83 


the 


thing;8> the essence;8® the essential or important 


is derived from the Latin sub stare, to stand under,*8 


53. Rosehill Cemetery Co. v. Kern, 
supra. 

54. Folts v. Globe Life Ins. Co., 
223 N.W. 797, 8038, 117 Neb. 723. 

55. Wheeler v. New York, etc., R. 
Co., 153 A. 159, 160, 112 Conn. 510 [cit 
Webster Int. D.]. 


Classes of corporations generally 
see Corporations §§ 38-52. 


56. See also Bounties §§ 38-43. 


57. Webster Int. D. [quot At- 
torney-Gen. of Canada v. Quebec & 
Saguenay R. Co.,.23 Can.R.Cas. 310, 
17 Can.Exch. 306, 41 Dom.L.R. 576, 
580]. 

58. Webster Int. D. 
ney-Gen. of Canada v. 
Saguenay R. Co., supra]. 

59. See also Subsistence post. 

60. Webster New Int, D. 


61. Moise’s Succession, 31 So. 990, 
LOU! Lava; 720. 

62. Turner v. Hudson Cement & 
Supply Co. of Baltimore City, 104 A. 
455, 460, 183 Md. 134. 


63. See Set-Off and Counterclaim 
§§ 40-46. 


64. International & G. N. Ry. Co. 
v. Concrete Inv. Co., (Tex.Civ.App.) 
201 S.W. 718, 7238. 


65. -See also Subsist ante. 


66. Majors v. Lewis and Clark 
County, 201 P. 268, 269, 60 Mont. 608 
(declaring the term to be so defined 
in all standard reference works). 


“Support” post. 


[quot Attor- 


67. See Substantial post; Sub- 
stantially post; and Substantive 
post. 

68. Webster D. [quot State v. 
Tunstall, 40 So, 185, 145 Ala. 477, 
480]. / 

‘{[a] ‘Substance,’ as its etymology 


indicates, is that which stands under 
and supports all phenomena whether 
material or mental. Jt is the essence 
of the thing itself, and is that ele- 
ment of which the law takes notice 
in administering concrete justice.” 
Bellows v. Travelers’ Ins. Co. of Hart- 
ford, Conn., (Mo.) 203 S.W. 978, 984, 


69. Lincoln Nat. Bank vy. John 
Pierce Co., 164 N.Y‘S. 421, 425, 98 
Misc. 325. See Frankel v. Donehoo, 
(Pa.) 158 A. 570, 572. (which states 
that “substance has been stated as 


Quebec &, 


being susceptible to different conclu- 
sions according to the different cir- 
cumstances and may be taken to have 
an exclusive or an inclusive meaning 
according to the subject to which it 
relates”). 


[a] Where interpretation becomes 
necessary, the word must be taken to 
have an exclusive or inclusive mean- 
ing, according to the subject to which 
it relates. Lincoln Nat. Bank v. 
John Peirce Co., 164 N.Y.S. 421, 425, 
98 Misc. 325. 


70. Webster New Int. D. [quot U. 
S. v. Brunett, 53 F.(2d) 219, 229]. 


71. Webster New Int. D. [quot U. 
S. v. Brunett, supra]. 


72. Webster New Int. D. [U. S. v. 
Brunett, supra]. ; 
7%. Wublies.& sCo.,v., Us S., 12, Ct. 


Cust.App. 468, 469. 


74, Hawkins v. Commonwealth, 
120 S.E, 854, 855, 188 Va. 751. 


75. Worcester D. [quot State v. 
Tunstall, 40 So. 135, 145 Ala. 477; 
State v. Williams, 39 So. 276, 143 Ala. 
501, 504; Law v. State, 38 So. 798, 142 
Ala. 62, 65; Wallace v. Jefferson 
County Bd. of Revenue, 37 So. 321, 
140 Ala. 491, 502]; Ex p. Black, 40 So. 
133,144 Ala, 1; 6. 


“Abstract” 1 C.J. p 364, 


76. Webster D. [quot State v. 
vere 198 NW. 58, 60, 198 Iowa 


[a] “Subject” as synonymous.— 
McMahan v. Felts, (Tenn.) 19 S.W. 
(2d) 249, 250. 


[b] “Subject” distinguished in 
reference to a proposed law see State 
v. Tunstall, 40 So, 135, 187, 145 Ala. 
477; Ex p. Black, 40 So. 133, 144 Ala. 
1,5; State v. Williams, 39 So. 276, 143 
Ala. 501, 504; Law y. State, 38 So. 
798, 142 Ala. 62, 65; Wallace v. Jef- 
ferson County Bd. of Revenue, 37 So. 
321, 140 Ala, 491, 502. 


77. Webster D. [quot State v. 
Gregory, 198 N.W. 58, 60, 198 Iowa 
316]; Worcester D. [quot State v. 
Tunstall, 40 So, '135, 145 Ala. 477; 


State v. Williams, 89 So. 276, 143 Ala, 
501, 504; Law v. State, 88 So. 798, 
142 Ala. 62, 65; Wallace v. Jefferson 
County Bd. of Revenue, 37 So. 321, 
140 Ala. 491, 502]; Ex p. Black, 40 So. 
133, 144 Ala, 1, 6. 


“Essence” 21 C. J. p 898. 
78. Bouvier L. D. [quot U. S. v. 


part ;*? the essential or material part;*® the essen- 


Johnston, 292 F. 491, 495; Douglas 
Beasley, 40 Ala. 142, 148; State 
Burgdoerfer, 17 S.W. 646, 107 Mo. 1, 
13, 14 L.R.A. 846; Fitzgibbons. v. 
Galveston Electric Co., (Tex.) 136 8S. 
W. 1186, 1187]; State v. Japone, 209 


Vv. 
Vv. 


| N.W. 468, 471, 202 Iowa 450; Webb v. 


State, 224 P. 991, 992, 27 Okl.Cr. 104. 
“Essential” 21 C.J. p 898. : 


79. Rathbone v. Wirth, 45 N.E. 
15, 36, 150 N.Y. 459, 34 L.R.A. 408 
(per Martin, J.). 


80. Webster D. [quot State v. 
aoe 198 N.W. 58, 60, 198 Iowa 
316]. 


[a] “In this sense [it] is always 
the essence of an existing thing.’’ 
State v. Gregory, 198 N.W. 58, 60, 198 
Iowa 316. 


{[b] “It is essence plus existence.” 
—wWebster D. [quot State v. Gregory, 
198 N.W. 58, 60, 198 Iowa 316]. 


81. Century D. [quot State 
Tunstall, 40 So. 135, 
489]. 


82. “Analysis” 2 C.J. p 1333. 


83. Worcester D. [quot State v. 
Tunstall, 40 So. 135, 145 Ala. 477; 
State v. Williams, 39 So. 276, 143 Ala. 
501, 504; Law v. State, 38 So. 798, 142 
Ala. 62, 65; Wallace v. Jefferson 
County Bd. of Revenue, 87 So. 321, 
140 Ala. 491, 502]; Ex p. Black, 40 So. 
133, 144 Ala. 1, 6 


“Compendium” 12 C.J. p 224. 
84 Webster D, 


Vv. 
145 Ala. 477, 


Cauot State v. 

Tunstall, 40 So. 135, 145 Ala. 477, 
480]. 

85. Webster D. [quot State  v. 


Ohieihe 198 N.W. 58, 60, 198 Iowa 


86. Century D. 
Tunstall, 40 So. 
480}. 


“Essence” 21 C.J. p 598. 


87. Rathbone v. Wirth, 45 N.B, 15, 
86, 150 N.Y. 459, 34 L.R.A. 408 (per 
Martin, J.). 


88. Worcester D. [quot State v. 
Tunstall, 40 So. 135, 145 Ala. 477: 
State v. Williams, 39 So. 276, 148 Ala. 
501, 504; Law v. State, 38 So. 798 
142 Ala. 62, 65; Wallace v. Jefferson 
County Bd. of Revenue, 37 So. 321, 
140 Ala. 491, 502]; Ex p. Black, 40 So, 
183, 144 Ala. 1, 6. 


[a] When used in respect of con- 
tract (1) the ordinary meaning of the 


[quot State 
135, 145 Ala, 


v. 
ait, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tial part;®® the main or material part;?® the main 
part;°* the material thing;®? the most important 
element®* in any existence;°4 the real or essential 
part;°° the substratum.®* In this sense the term 
is often “used in opposition to ‘form,’ ”°7 although 
not necessarily so.°% Phrases: “Defect in sub- 
stance,”®® “in substance,”! and “substance of the 
proceeding.””? 


tial inclosure,”!* and “substantial object.’’!4 


[§ 2] B. Nonphysical Sense—1. In General. Ac- 
tually existing;'° belonging to substance;1® essen- 
tial;'* fundamental;!® real.1® 


[§ 3] 2. As Including Main or Essential Features. 
In substance;?° including material or essential 
parts;?+ in the main;??2. material.?? 


Designating the gist® of a thing, 
the meaning of essential import;* the meaning® ex- 
pressed by any speech or writing;* the purport.’ 
Phrase: “Is in substance and to the effect follow- 


ing.”’8 


SUBSTANTIAL.® 


Solid.2° as 


Phrases: “A substantial shed over the sidewalk,”21 
“protected by a substantial inclosure,”!? “substan- 


material 
Lincoln 


word is “its essential or 
parts, its important parts.’ 
Nat. Bank vy. John Peirce Co., 164 
N-Y.S.. 421, 425, 98 Misc. .325.- (2) 
“The substance of a contract is a 
mutual understanding, existing in 
fact or in contemplation of law.” 
Rogers v. Virginia-Carolina Chemical 
Gor P49 E15 is C.CvA.1 6155, Stews 
art v. Emerson, 52. N.H. 301, 318. 


89. Webster D. [quot Com. v. 
Borden, 61 Pa. 272, 276; New Castle 
v. Genkinger, 37 Pa.Super. 21, 26; 
Com. v. Fuller, 4 Pa.Co. 429, 431]. 


90. Webster D. [quot Com. v. 
Borden, 61 Pa. 272, 276; New Castle 
v. Genkinger, 37 Pa.Super. 21, 26; 
Com. v. Fuller, 4 Pa.Co. 429, 431]. 


91. Century D. [quot State v. Tun- 
stall, 40 So. 135, 145 Ala. 477, 480]; 
Webster D. [quot State v. Tunstall, 
40 So. 135, 145 Ala. 477, 480;. State v. 
Gregory, 198 N.W. 58, 60, 198 Iowa 
316]. 

[a] Applied to proposed law.— 
“The substance is said to be the es- 
sential and material parts and es- 
sence of said proposed law, or an ab- 
stract or compendium thereof, such 
as would give the people affected fair 
information of what the law is.” 
State v. Allen, 123 So. 36, 37, 219 Ala. 
590. : 

92. Rathbone v. Wirth, 45 N.E. 15, 
36. 150 N.Y. 459, 34 L.R.A. 408 (per 
Martin, J.). : 


93. Webster D. [quot State v. 
Tunstall, 40 So. 135, 145 Ala. 477, 
480]. 

94. Webster D. [quot State v. 
Gregory, 198 N.W. 58, 60, 198 Iowa 
316). 


95. Century D. [quot State v. Tun- 
stall, 40 So. 135, 145 Ala. 477, 4801]. 


96. Webster D. [quot State v. Tun- 
stall, supra]. 
97. Bouvier L. D. [quot U. S. v. 


ohnston, 292 F. 491, 495; Douglas v. 
eaaciey, 40 Ala. 142, 148;. State v. 
Burgdoerfer, 17 S.W. 646, 107 Mo. 1, 
13, 14 L.R.A. 846; Fitzgibbons v. 
Galveston Electric Co., (Tex.) 136 S. 
Ww. 1186, 1187]; State v. Tunstall, 40 
So, 135, 145 Ala. 477, 481; Hugo v. 
Miller, 52 N.W. 381, 50 Minn. 105, 110. 


[a] “Getter” or “form.”—‘“Sub- 
stance” is used by way of contradis- 
tinction from the “letter” or “form.” 
Stow v. Converse, 4 Conn. 17, 33. 


“Form” distinguished see Form 26 
C.J. p 982 text and notes 17, 18. 


98. See Form 26 G.J. p 982 note 
17 {a], and text and note 18. 


99. Pierson v. Springfield F., ete., 


“substance” has 


Substantial compliance.?4 
the essential requirements, whether of a contract or 
of a civil or criminal statute.?5 


Substantial performance.” 


The compliance with 


A legal conclusion, 


derivable from a given state of facts which differs 


Physical Sense. 


from another state of facts flowing from the letter 


of the obligation only in such a trivial sense that the 


‘Ins, Co., 31 A. 966, 12 Del. 307, 310. 


[a] “Defect in form” distin- 
guished.—Pierson vy. Springfield F., 
ae Ins.) Co.,-31.:A.. 966) 12 »Del.1 307, 


wee Durrah y. Stillwell, 59 Ind. 139, 


2. Cowan v. State, 72 So. 578, 579, 
15 Ala.App. 87. 


3. “Gist” 28 C.J. p 708. 


4 Webster D. [quot State v. Tun- 
stall, 40 So. 1385, 145 Ala. 477, 480). 


“Import” 31 C.J. p 257. 


5. Worcester D. [quot State v. 
Tunstall, 40 So. 135, 145 Ala. 477; 
State v. Williams, 39 So. 276, 143 Ala. 
501, 504; Law v. State, 38 So. 798, 
142 Ala. 62, 65; Wallace v. Jeffer- 
son County Bd. of Revenue, 37 So. 
321, 140 Ala. 491, 502]; Ex p. Black, 
40 So. 133, 144 Ala. 1, 6. 


6. Century D. [quot State v. Tun- 
stall, 40 So. 135, 145 Ala. 477, 480]. 


7 Century D. [quot State v. Tun- 
stall, supra]. 


[a] “The substance and effect of 
an instrument in writing cannot, ei- 
ther in common parlance or legal im- 
port, be understood to mean an ex- 
act copy of it.’”’ People v. Warner, 5 
Wend. (N.Y.) 271, 273. 


[b] “Tenor” distinguished.—Wright 
v. Clements, 3 B.&Ald. 503, 506, 5 
E.C.L. 292, 106 Reprint 746. 


8. People v. Warner, 5 Wend. (N. 
ee) 271, 2738. 


9. Substantial inclosure see <Ad- 
verse Possession § 15. 


10. Webster D. [quot Elder v. 
State, 50 So. 370, 374, 162° Ala. 41; 
Johnson v. Des Moines Life Ins. Co., 
75 N:W. 101, 102, 105 Iowa 273]. 


11. Metzroth v. City of New York, 
150 N.E. 519, 520, 241 N.Y. 470. 


12. Brown v. Doherty, 87 N.Y.S. 
563, 566, 93 App.Div. 190 [aff 78 N.E. 
147, 185 N.Y. 383). 


13. Pope v. Hanmer, 8 Hun 265, 
269 [aff 74 N.Y. 240, 30 Am.R. 283]. 


_ 14 O’Rourke v. Washington, (Pa.) 
155 A. 100, 102. 


15. Webster D. [quot Elder vy. 
State, 50 So. 370, 374, 162 Ala. 41; 
Johnson vy. Des Moines L. Ins. Co., 75 
N.W. 101, 102, 105 Iowa 273]. 


16. Webster D. [quot Elder v. 
State, 50 So. 870, 374, 162 Ala, 41; 
Johnson v. Des Moines Life Ins. Co., 
75 N.W. 101, 102, 105 Iowa 273]. 


17. People v. Chicago & HE. I. R. 


difference between the two is immaterial.27 
Substantial right.28 


Such a right as may be en- 


Co., 129 N.E. 846, 848, 296 Ill. 246; 
eres v. Omen, 124 N.E. 860, 863, 290 


“Essential” 21 C.J. p 898. 


18. People v. Chicago & EB 
Co., 129 N.E. 846, 848, 296 Ill. 


“Pundamental” 27 C.J. p 929. 


19. Webster D. [quot Elder v. 
State,-50 So. 370, 374, 162 Ala. 412; 
Johnson v. Des Moines Life Ins. Co., 
75 N.W. 101, 102, 105 Iowa 273]. 2 


[a] “As substantial life.’”—Web- 
ster D. [quot Johnson vy. Des Moines 
L. Ins. Co., 75 N.W. 101, 102, 105 Iowa 
273]. 


20. People v. Omen, 124 N.E. 860, 
863, 290 Ill. 59. 

21. 

22. 


yele 
246. 


People v. Omen, supra. 
People v. Omen, supra. 


23. Peo. v. Chicago & E. I. R. Co., 
129 N.E. 846, 848, 296 Ill. 246. 


24. “Compliance” 12 C.J. p 246. 


25. Fitzgibbons v. Galveston Elec- 
trie .Co;, (Tex.) 136° S.W2- 1186, 1187. 
See St. Louis, ete., R. Co. v. Houck, 
97 S.W. 9638, 120 Mo.App. 684, 648; 
Martien v. Porter, 219 P. 817, 828, 68 
Mont. 450. 


26. Of contract in general see 
ie ae § 786 text and notes 86, 
92-95. . 


Of building contract see Building 
and Construction Contracts §§ 78, 79. 


27. State v. Kauffman, 153 N.E. 
897, 898, 22 OhioApp. 282. See Elliott 
v. Caldwell, 45 N.W. 845, 43 Minn. 357, 
360, 9 L.R.A. 52; Leeds v. Little, 44 
N.W. 309, 42 Minn. 414, 418; Spence v. 
Ham, 57 N.E. 412, 163 N.Y. 220, 225, 51 
L.R.A. 238; Nesbit v. Braker, 93 N.Y. 
S. 856, 104 App.Div. 393, 394; Viles v. 
Barre, etc., Traction, etc., Co., 65 A. 
104, 79 Vt. 311,.316; Manning vy. Ft. 
Atkinson School Dist. No. 6, 102 N.W. 
356, 124 Wis. 84, 108. : 


{a] This substantial similarity of 
facts can be determined not by con- 
jecture and anticipation, but only by 
actual performances. State v. Kauff- 
man, 153 N.H. 897, 898, 22 OhioApp. 
282. 


28. Substantial right: 

In general see Appeal and Error §§ 
265, 385. 

In probate proceedings see Appeal and 
Error § 407. 


Law depriving accused of as ex post 
facto see Constitutional Law §§ 
810-813. 


“Right” 54 C.J. p 807. 


978 [60 C.J.] 


forced and protected by law.?® The phrase has also 
been defined as something to which, upon proved 
or conceded facts, a party may lay claim as matter 
of law—which a court may not legally refuse, and 
to which it can be seen that the party is entitled, 
within the well settled rules of law.®® 


Other phrases: “No substantial miscarriage of 
justice,”?1 “plain, substantial and workmanlike 
manner,’’*? “substantial change,”** “substantial com- 
mencement,”** “substantial eompletion,”?> “substan- 
tial controversy,’?* “substantial copy,”?? “substan- 
tial equivalent,”’*8 “substantial justice,”*® ‘“sub- 
stantial justice between the parties,”*® “substantial 
justice of the proceedings,”*: “substantial legal 
justice,”4? “substantial question of law,”** “substan- 
tial statement,”4* “substantial variance,’’*® “sub- 
stantial wrong,”’*® “substantial wrong or miscar- 
riage,”*7 and “where . . . substantial justice 
has been reached.’’#§ 


SUBSTANTIAL 


[§ 4] 3. As Measure of Amount. Considerable 


in amount, value, or the like.*® 


Substantial error.5° Error which upon the trial 
works harm and from which one sustains substantial 
injury.>? os F 

Substantial evidence.®2 Evidence which, if true, 
would have probative force upon the issues ;°* some- 
thing of substance and relevant consequence.** 


Substantial parties.°5 Parties who would have an 
interest in the result and ought to be joined if they 
are within the jurisdiction, but whose interests are 
separable from those of the other parties.*® 


Other phrases: “Substantial and material income 
from capital invested,”*>? “substantial contribu- 
tion,”®’ “substantial destruction,”®® “substantial dis- 
honesty,’®° “substantial encroachments,”®! “sub- 
stantial factor,”®? “substantial injury,”®* “substan- 
tial irregularities in the proceedings,”’®* “substantial 
loss,’’°> “substantial part of member,”®* “substantial 


29. Hare v. Sears, 17 OhioS.&C.P. 
590, 592. 


[a] It involves idea of legal right; 
one that is protected by law. North 
v. Smith, 76 N.E. 619, 73 OhioSt. 247, 
249; Armstrong v. Herancourt Brew- 
ing Co. 42 N.E. 425, 53 OhioSt. 467, 
480. 


30. People v. New York Cent. R. 
Co., 29 N.Y. 418, 430 (dis op) [quot 
Howell v. Mills, 53 N.Y. 322, 329]. 
See also People v. Haas, 93 N.Y.S. 
790, 791, 105 App.Div. 119 (following 
this definition). But see Martin v. 
Windsor Hotel Co., 70 N.Y. 101, 102, 
53 How.Pr. 422 (holding that it is not 
confined to an absolute legal right, but 
includes matters which are discre- 
tionary). 


[a] Includes all positive, material, 
and absolute rights, as distinguished 
from those of a merely formal or es- 
sential nature. Security Bank v. 
Commonwealth Nat. Bank, 2 Hun (N. 
Y.) 287, 4 Thomps.&C. 518, 48 How.Pr. 
ibeysis hes 


31. Rex v. Jones, 16 Cr.App. 124. 
32. Smith v. Clark, 58 Mo. 145, 146. 


33. Toney v. Toney, (Iowa) 239 
N.W. 21, 22; State v. Kansas State 
Highway Commn., (Kan.) 299 P. 
955, 959; Morrison v. Gardner, 111 P. 
243, 246, 57 Or. 438. 


-34 <Atty.-Gen. Vv. 
[1902] 2 Ch. 714, 725. 


35. Komp v. Luria, 92 N.Y.S. 569, 
46 Misc. 389, 341. 


36. Click v. Sample, 88 S.W. 932, 
73 Ark. 194. 


37. Palmetto Fire Ins. Co. v. Al- 
Jen, 114 So. 145, 146, 148 Miss. 97. 


38. Typewriters Hilliardized, Inc. 
v. Corona Typewriter Co., 43 F.(2d) 
961, 963; John I. Paulding, Inc, v. 
Leviton, 38 F.(2d) 242, 244; Schiebel 
Toy & Novelty Co. v. Clark, 217 F. 
NGOn, vider Crown Cork, eter \Cou ve 
Aluminum Stopper Co., 108 F. 845, 868, 
48 C.C.A. 72. 


Stevens v. Ross, 1 Cal. 94, 98; 
Gigoux v. Henderson, 190 P. 1092, 
1094, 107 Kan. 325; Virginia Ry. & 
Power Co. v. Smith & Hicks, 105 S.F. 
532, 5385, 129 Va. 269; Wells v. Burn- 
ham, 20 Wis. 112, 115. 


[a] As meaning fair trial to each 
of the parties see Gigoux v. Hender- 
son, 190 P. 1092, 1094, 107 Kan. 325. 


40. Queeney v. Willi, 122 N.B. 198, 


Bournemouth, 


(39. 


199, 225 N.Y. 374. 


41. Canada Union Bank v. Turner, 
hue at: 435, [1923] 1 Dom.L.R. 790, 


erate Goods’ Petition, 1 Pa.Dist. 569, 
43. Raghunath Prasad Singh v. 


Partabgarh, 54 Indian App. 126, 127. 


44 Bradford vy. Durham, 101 P. 
897, 899, 54 Or. 1, 135 Am.S.R. 807. 


45. City of Chicago Heights v. 
Angus, 108 N.E. 758, 760, 267 Ill. 628. 


46. Rex v. Lew, 17 B.C. 77, 1 Dom. 
L.R. 99, 103, 19 West.L.R. 853; Rex 
v. Baugh, 36 Ont.L. 4386, 10 Ont.W.N. 
89, 31 Dom.L.R. 66, 76. 


47. Rex v. Duckworth, 26 Can.Cr. 
Cas. 314, 31 Dom.L.R. 570, 572e Minch- 
in v. The King, 23 Can.Cr.Cas. 414, 18 
Dom.L.R. 340, 348 [aff 22 Can.Cr.Cas. 
254, 15 Dom.L.R. 792, 7 A.L.R. 148]; 
Rex v. Finnessey, 10 Can.Cr.Cas. 347, 
353; Rex v. Drummond, 10 Can.Cr. 
Cas. 340, 344, 10 Ont.L. 546; Rex v. 
Tutty, 9 Can.Cr.Cas. 544, 548; Reg. 
v. Theriault, 2 Can.Cr.Cas. 444, 456; 
Rex v. Luparello, 25 Man. 233, 22 Dom. 
L.R. 344, 346, 24 Can.Cr.Cas. 24: 
Hoyt’s Proprietary v. O’Connor, 40 
Austr.C.L.R. 566, 576. 


48. Kennedy v. Mullins, (Va.) 154 
S.E. 568, 571. 


49. Webster New Int. D. 


binge bee hirage damages see Damages 


50. “Error” 21 C.J. p 822. 


51. People v. Perlman, 217 N.Y.S. 
662, 665, 128 Misc. 68. See In re 
Shaffer, 122 N.Y.S. 769, 772, 138 App. 
Div. 35. 


52. As sustaining verdict see Evi- 
dence § 1795 text and note 77; Appeal 
and Error § 2834 text and note 59. 


53. Berkemeier v. Reller, 296 S.W. 
739, 752, 317 Mo. 614. 


54 Minahan v. Grand Trunk West- 
ern UR &o,, 2183) B37, 70 CoG ALe 469 
[quot Jenkins & Reynolds Co. v. Al- 
pena Portland Cement Co., 147 F. 641, 
643, 77_C.C.A. 625]; Milford Copper 
Co. of Utah v. Industrial Commission, 
210 P. 993; 994, 61 Utah 37. 


[a] “Not vague, uncertain, or ir- 
relevant matter, not carrying the 
quality of ‘proof,’ or having fitness to 
induce conviction.” Minahan v. Grand 
Trunk Western R. Co., 138 F. 37, 70 
C.C.A, 463 [quot Jenkins & Reynolds 


Co. v. Alpena Portland Cement Co., 
147 F. 641, 643, 77 C.C.A. 625]; Mil- 
ford Copper Co. of Utah v. Industrial 
TUS ELODD 210 P. 993, 994, 61 Utah 
te : 


[b]° “Scintilla of evidence” distin- 
guished.—Jenkins & Reynolds Co, v. 
Alpena Portland Cement Co., 147 F. 
641, 643, 77 C.C.A. 625; Minahan v. 
Grand Trunk Western Ry. Co., 138 F. 
37, 70 C.C.A. 463; Milford Copper Co. 
of Utah vy. Industrial Commission, 
210 P. 993, 994, 61 Utah 37. 


[c] Term implies “competent evi- 
dence.”—Mississippi Valley Trust Co. 
ERE La gee 275 S.W. 540, 544, 310 Mo. 


55. Classification of parties see 
Equity § 275; Parties §§ 8-10. 


oe Perkins v. Hendryx, 149 F. 526, 


Parties with separable interests 
generally see Equity § 299. 


[a] “The term ‘substantial par- 
ties’ includes those persons who have 
some material or beneficial interest 
in the subject-matter of the suit so 
that their joinder and subjection to 
the jurisdiction is desirable and will 
be required by the court when prac- 
ticable.” Whitehouse Eq. Jur., Pl. 
and Pract. [quot Perkins vy. Hendryx, 
149 F. 526, 529]. 


57. Conklin-Zonne-Loomis Co. v. 
Commissioner of Internal Revenue, 29 
F.(2d) 698, 700. 


58. Toledo, etc., R. Co. v. Kountz, 
168 F. 832, 840, 94 C.C.A. 244. 


59. Clayton v. Perry, (Mass.) 176 
N.E. 522, 523. 


60. Godfrey v. Godfrey, 106 N.W. 
814, 127 Wis. 47, 60. 


61. Klim v. Sachs, 92 N.Y¥.S. 107, 
108, 102 App.Div. 44. 

62. Osborne v. Montgomery, 234 N. 
W. 372, 378, 203 Wis. 223. 


63. Felsenthal v. Warring, 180 P. 
67, 71, 40 Cal.App. 119; Lewis v. Pin- 
gree Nat. Bank, 151 P. 558, 561, 47 
Utah 35, L.R.A.1916C 1260. 


[a] Itdoes not necessarily involve 
“substantial damage.’—Felsenthal vy. 
Warring, 180 P. 67, 71, 40 Cal.App. 119. 


64 Traverso v. Cerini, 263 P. 184, 
187, 146 Wash. 273. 


65. H. B. Glover Co. v. Bladine, 27 
F.(2d) 347, 349. 


66. Gigleo v. Dorfman & Kimiav- 
sky, 138 A. 448, 451, 106 Conn. 401. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


Rare, Sees. eee 3 — eV, 
her cf . 


SUBSTANTIAL—SUBSTANTIALLY 


part of the stock in trade,”*? “substantial repair,”®® 


and “to a substantial extent.’’®® 


[§ 5] 4. As Measure of Personal Possessions. 


Possessed of goods or an estate.7° 
Phrase: 
[§ 6] 5. As True or Veritable. 


not seeming or imaginary;‘? real; true; veritable.74 


Phrases: “Substantial and meritorious cause,”?® 
“substantial and serious,’?® “substantial cause of 
dispute,”’78 
doubt,”?® “substantial grievance,”’® “substantial re- 
semblance,”*+ and “substantial . . . similarity.’’8? 


action,”*7 “substantial 


SUBSTANTIALLY. ** 


“Substantial householders.”*1 


The term, described as a 
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tion,®> has been defined to mean: About;*® aetual- 


ly;87 competently ;°8 essentially ;8° in a substantial 


manner ;°° “in substance;”®! in the main;*? really? 


or essentially ;°* truly;°*® also solidly.®® 


Not illusive ;7? ee | 


“substantial 


ner,”? bes 


relative one’* to be used with Gare and discrimina- 


67. Schainman v. Dean, 24 F.(2d) 
475, 476.° 


68. City of Shreveport v. Kansas 
ee eens Ry. Co., 53 So. 9238, 127 
a. 677. : 


69. Rogers Realty Co. v. Swift 
Current, “57 ~CantS.C: 534, [£918] 2 
West.Wkly. 214, 44 Dom.L.R. 309, 312. 


70. Webster New Int. D. 


71. Rex v. Stubbs, 2 T. R. 395, 406, 
100 Reprint 213. 


72. Webster D. [quot Elder  v. 
State, 50 So. 370, 374, 162 Ala. 41; 
Johnson v. Des Moines Life Ins. Co., 
75 N.W. 101, 102, 105 Iowa 273]. 


[a] “Credible” and “trustworthy”’ 
as included in term used in connection 
with proof. Perry v. A. Paladini, Inc., 
264 P. 580, 584, 89 Cal.App. 275; He- 
eon. Meyer, 224 N.W. 906, 908, 57 N. 

. 908, 


[b] “Dlusive” distinguished in ref- 
erence to subjects for legislation see 
Foley v. Hoboken, 38 A. 833, 61 N.J. 
Law 478, 480. 


“Tilusive” 31 C.J. p 244. 


73. Webster D. [quot Elder v. 
State, 50 So. 370, 374, 162 Ala. 41; 
Johnson v. Des Moines Life Ins. Co., 
75 N.W. 101, 102, 105 Iowa 273]. 


74. Webster D. [quot Elder v. 
State, 50 So. 370, 374, 162 Ala. 41; 
Johnson v. Des Moines Life Ins. Co., 
75 N.W. 101, 102, 105 Iowa 273]. 


75. Russell v. Foley, (Mass.) 179 
N.E. 619, 621. 

76. Hatch v. Hillsgrove, 138 A. 428, 
431, 139 A. 366, 83 N.H. 91. 

77. Davis v. Douglass, 68 So. 528, 
530, 12 Ala.App. 581; Ritter v. Hoy, 
55 So. 1034, 1 Ala.App. 643. 

78. Day v. Donohue, 41 A. 934, 62 
N.J.Law 380, 382; Charles D. Durkee 
& Co. v. Bonnell, 125 N.Y.S. 790, 791. 

79. State v. Bateman, 94 S.W. 843, 
198 Mo. 212, 224. 

80. Greene v. Willis, 132 A. 545, 
546, 47 R.I. 251. 

81. Sykes v. Magone, 38 F. 494, 
497. 

82. Morton v. State, 
S.W. 281, 282. 

83. See also Substantial ante. 


84. Valvona-Marchiony Co. Vv. 
Marchiony, 207 F. 380, 384. 

85. Valvona-Marchiony Co. Vv. 
Marchiony, supra. : 

[a] “Duly” not equivalent.—Lusk 
Lumber Co. v. Independent Producers 
Consolidated, 249 P. 790, 792, 35 Wyo. 
381. 


[b] ‘oPenor”? 
erton v. State, 


(Tex.Cr.) 71 


distinguished.—Edg- 
CBexiCr 270 S.Waa903 


86. South Penn. Oil Co. v. Knox, 69 
S.E. 1020, 1021, 68 W.Va. 362. 


87. Staub v. Knoxville, (Tenn.) 33 
S.W.(2d) 415, 419. 


88. Webster D. [quot Western As- 
sur. Co. v, Altheimer, 25 S.W. 1067, 58 
Ark. 565, 575; Ebling v. Schuylkill 
Haven Borough, 41 Pa.Co. 3538, 360]; 
Cheesman y. Hart, 42 F. 98, 99. 


89. Century D. [quot Checotah v. 
Eufaula, 119 P. 1014, 1019, 31 Okl1. 
85]; Webster Int. D. [quot Hardin 
County v. Weels, 78 N.W. 908, 108 
Iowa 174, 176]; Cheesman v. Hart, 42 
F. 98, 99; Vannest v. Murphy, 112 
N.W. 236, 185 Iowa 123, 127; Ebling 
vy. Schuylkill Haven Borough, 41 Pa. 
Co. 3535-360. 


[a] “By including the material or 
essential part.’—Century D. [quot 
Checotah v. Eufaula, 119 P. 1014, 1019, 
381 Okl. 85]. 


[b] In reference to prescribed 
form, the term is often used in the 
sense of comprehending all of the 
form given that is necessary or es- 
sential. Lineberger v. Tidwell, 10 S. 
E. 758, 104 N.C. 506, 513. 


“Essentially” distinguished see Es- 
sentially 21 C.J. p 898 note 68 [b]. 


$80. Webster Int. D. [quot Hardin 
County v. Wéels, 78 N.W. 908, 108 
Iowa 174, 176]; Webster D. [quot 
Western Assur, Co. v. Altheimer, 25 S. 
W. 1067, 58 Ark. 565, 575; Ebling v. 
Schuylkill Haven Borough, 41 Pa.Co. 
Se, ooo8 , 


[a] The word means in matter of 
substance rather than mere form.— 
Cain v. Osler, 150 N.W. 17, 20, 168 
Iowa 59, Ann.Cas.1918C 1126. 


91. Century D. [quot Checotah v. 
Eufaula, 119 P. 1014, 1019, 31 Okl. 85]; 
Webster Int. D. [quot Hardin County 
v. Weels, 78 N.W. 908, 108 Iowa 174, 
176]; Vannest v. Murphy, 112 N.W. 
236, 135 Iowa 123, 127. 


[a] “We know of no word that can 
better express the real and practical 
nature and effect of an act than the 
word ‘substantially.’ It indicates all 
that is substantial in the result.” 
Beilows v. Travelers’ Ins. Co. of Hart- 
ford, Conn., (Mo.) 203 S.W. 978, 984. 


92. Century D. [quot Checotah v. 
Bufaula, 119 P. 1014, 1019, 31 Ok. 
85]; Gibson v. Glos, 111 N.H. 123, 
125,272 -—-Fily 368; , South’ Penn. Oil 
Co. v. Knox, 69 S.E. 1020, 1021, 68 W. 
Va. 362. 


[a] As not meaning “wholly” or 
“completely” see South Penn. Oil Co. 
v. Knox, 69 N.E. 1020, 1021, 68 W.Va. 
362. 


93. Webster D. [quot Western As- 
sur Co. v, Altheimer, 25 S.W. 1067, 58 
Ark. 565, 575; Ebling v. Schuylkill 
Haven Borough, 41 Pa.Co. 353, 359]; 


Substantially the same. The same in all important 


Substantially true. True without qualification; in 
all respects material.®§ 


Other phrases: “Change substantially the claim or 
defense,”®® “failure to comply substantially with the 
statute,”! “in substantially the same man- 
is not substantially parallel,”’* “or substan- 
tially those words,”* “substantially a larger per cent. 
of protein,’> “substantially all the stock}”® “sub- 


Cheesman v. Hart, 42 F. 98, 99; Ben- 
nett v. Newell, 165 N.E. 27, 29, 266 
Mass. 127; Com. v. Wentworth, 118 
Mass. 441, 442; Staub v. Knoxville, 
(Tenn.) 83 S.W.(2d) 415, 419. 


94. Bennett v. Newell, 165 N.E. 27, 
29, 266 Mass. 127; Com. v. Went- 
worth, 118 Mass. 441, 442. 


95. Webster D. [quot Cheesman v. 
Hart, 42 F. 98, 99; Western Assur- 
ance Co. v. Altheimer, 25 S.W. 1067, 
58 Ark. 565, 575; Ebling v. Schuyl- 
os Haven Borough, 41 Pa.Co. 353, 


96. Webster D. [quot Western As- 
surance Co. v. Altheimer, 25 S.W. 
1067, 58 Ark. 565, 575; Ebling v. 
Schuylkill Haven Borough, 41 Pa.Co. 
353, 360]. 


97. Adams v. Edwards, 1 F.Cas.No. 
53, 1 Fish.Pat.Cas. 1 [quot Valvona- 
Marchiony Co. v. Marchiony, 207 F. 
380, 384; Valvona-Marchiony Co. v. 
Perella, 207° F.377, 379]. 


98. McEwen v. New York Life Ins, 
Co., 139 P. 242, 243, 23 Cal.App. 694; 
Jeffrey v. Golden Cross, 53 A. 1103, 97 
Me. 176, 179 [quot Kirkpatrick v. 
Journal Pub. Co., 97 So. 58, 59, 210 
Ala. 10]. 


[a] It “does not mean somewhat 
true, partially true, on the one hand, 
nor does it mean true in every possi- 
ble and immaterial respect, on the 
McEwen v. New York Life 
Ins. Co., 139 P, 242, 243, 23 Cal. App. 
694; Jeffrey v. Golden Cross, 53 A. 
1103, 97 Me. 176, 179 [quot Kirkpat- 
rick v. Journal Pub. Co., 97 So. 58, 59, 
210 Ala. 10]. 


{b] Proposition is substantially 
true when it is essentially true. Bel- 
lows v. Travelers’ Ins. Co. of Hart- 
ford, Conn., (Mo.) 203 S.W. 978, 984. 


99. State v. Wells, 220 P. 341, 96 
Okl. 69. 


1. Eisfeld v. Kenworth, 
389, 390. 


g U.S. v. American Shipping Co., 
13 Ct.Cust.App. 412, 415. 


3. Swayne v. Board of Sup’rs of 
Polk County, 199 N.W. 329, 331, 198 
Towa 100. 


4. Parsons v. Henry, 164 S.W. 241, 
242,177 Mo.App. 329. 


5. Cogdell v. State, 193 S.W. 675, 
676, 81 Tex.Cr. 66. 


6. Madera Yosemite Big Tree Au- 
to? Co. v.r UL S.,.49 Bild) 672, 68a: 
Burnet v. Bank of Italy, 46 F.(2d) 
629, 630; U. S. v. Cleveland P. & EB. 
R.. “Co.,,.42 F.(2d) 418, 415; ‘Great 
Lakes Hotel Co. v. Commissioner of 
Internal Revenue, 30 F.(2d) 1, 3; Al- 
ameda Inv. Co. v. McLaughlin, 28 F. 
(2d) Ape 82; U.S. v. Whyel, 19 F. (2a) 
260, Z 


50 Iowa 


980 [60 C.J.] 


stantially as and for the purpose set forth,”? ‘“sub- 
stantially as described,”® “substantially as set 
forth,”® “substantially as specified,”?° “substantially 
atmospheric pressure,”’!! “substantially a true 
copy,”!? “substantially a year,”1* “substantially 
changing,”!* “substantially commenced,”?® “substan- 
tially completed,”!* “substantially correct,”** “sub- 
stantially disputed,”!’ “substantially equal,”?® “sub- 
stantially gainful occupation,”?° “substantially in 
proportion to his interest,”?! “substantially lost,”?? 
“substantially of local or of private interest,”’?* “sub- 
stantially prejudicial,”?4 “substantially similar,” 
“substantially similar circumstances and _ condi- 
tions,”2° “substantially the same,”?? “substantially 
the same offense,”?® “substantially the same thing,”*® 
“substantially the whole year,”®® “substantially to 
change the cause of suit,”*! “substantially wholly 
of flax,’?? and “working substantially the whole 


SUBSTANTIALLY—SUBSTITUTE 


DENTE.** 
SUBSTANTIATE. To establish the existence or 
truth of, by true or competent evidence;*° to ver- 
Leyes F 
SUBSTANTIVE." Depending on itself.** 
Substantive felony.?® One dependent on itself, 
and not on another felony to be first. established.*° 
Substantive offense.‘ One depending on itself 
alone and not on another offense to be first estab- 
lished by the conviction of the person who directly 
committed it.4? 
Substantive rights. A term which includes those 
rights which one enjoys under the legal system prior 
to the disturbance of normal] relations.** 


Other phrases: “A substantive and independent 
seignory,’”’** and “substantive right in controversy in 


. . . 


year.”’°3 


SUBSTANTIA PRIOR ET DIGNIOR EST ACCI- 


7. Campbell Printing-Press, 
Co. v. Marden, 64 F. 782, 786. 


8. Westinghouse v. Boyden Power- 
Brake Co., 18 S.Ct. 707, 170 U.S. 537, 
558, 42 L.Ed. 1136; Brown v. Guild, 23 
Wall... CUS.) 181; 218, 23 L.Wd, 41615 
Seymour v. Osborne, 11 Wall. (U.S.) 
516, 547, 20 L.Ed. 33 [rev 21 F.Cas. 
No. 12,688, 6 Fish.Pat.Cas. 115, 2 Off. 
Gaz. 675, 9 Phila. (Pa.) 380]; Rohm 
yv. Martin Dennis Co., 263 F. 106, £09; 
National Tube Co. v. Mark, 216 F. 507, 
515; Superior Hay Stacker. Mfg. Co. 
v. Dain Mfg. Co. of Iowa, 208 F. 549, 
558; Houser v. Starr, 203 F. 264, 269; 
General Compressed Air & Vacuum 
Machinery Co. v. American Air Clean- 
ing Col, 177 R. 272,.2743)° Dunlap Vv. 
Willbrandt Surgical Mfg. Co., 151 F. 
Q20 igo oeNCO: C.-C Axe ovo. Sanders Vv. 
Hancock, 128 F. 424, 436, 63 C.C.A. 
166; Lowrie v. H. A. Meldrum Co., 
124 F. 761, 764 [rev 130 F. 886, 65 C. 
C.A. 194]; Paul Boynton Co. v. Morris 
Seer Cos) 840 B.225;,* 227, 300C:G7A. 

He. 


9. United States Consol. 


etc., 


Seeded 


Raisin Co. v. Selma Fruit Co., 196 
F. 264, 269, 115 C.C.A. 234; Boyden 
Power-Brake Co. v. Westinghouse 


Air-Brake Co., 70 F. 816, 826, 17 C.C.A. 
430 [aff 18 S.Ct. 707, 170 U.S. 587, 42 
L.Ed. 1136]; Westinghouse v. New 
‘York Air-Brake Co., 59 F. 581, 596 
[mod 63 F. 962, 11 C.C.A. 528]. 


10. Lake Shore, etce., R. Co. v. Na- 
tional Car-Brake Shoe Co., 4 S.Ct. 33, 
110 U.S. 229, 235, 28 L.Ed. 129; Amer- 
ican Can Co. v. Hickmott Asparagus 
Canning Co., 142 F. 141, 146, 73 C.C.A, 
359; O. H. Jewell Filter Co. v. Jack- 
son, 140 F. 340, 344, 72 C.C.A. 304; 
Lee v. Pillsbury, 49 F. 747, 749. 


11. Engineer Co. v. Hotel Astor, 
226 8. 779, 781. 


[a] In patent claim for regulating 
furnaces so as to maintain in the fur- 
nace chamber a “‘substantially atmos- 
pheric pressure” the word “substan- 
tially” means so near to atmospheric 
pressure as to produce and maintain 
the economies and _ superiorities 
sought after. Engineer Co. v. Hotel 
Astor, 226 EF. 779, 781. 


12. Thomas v. State, 2 N.E. 808, 
103 Ind. 419, 426. 


13. Petroleum Casualty Co. v. Wil- 
liams, (Tex.Commn.App.) 15 S.W.(2d) 
553, 555. 

14. Trower v. Roberts, 120 P. 617, 
619, 30 Okl. 215. 


15. Atty.-Gen. v. Bournemouth. 


the action.’’*> 


£1902] 2 Ch. 714, 725: 


16. Bowery v. Babbitt, 128 So. 801, 
805, 99 Fla. 1151. 


17. Vannest v. Murphy, 
236, 238, 135 Iowa 123. 


18. Frost v. Craig, 9 N.Y.S. 528, 
16 Daly 107, 109, 18 N.Y.Civ.Proc. 296. 


19. U.S. v. American Shipping Co., 
13 Ct.Cust.App. 412, 415. 


20. U.S. v. Perry, 55 F.(2d) 8 
fe. Nicolay v. U. S., 51 F.(2d) 1 


21. Darby-Lynde Co. v. Internal 
Revenue Comr., 51 F.(2d) 32, 33. 


22. Forbes v. Evening Mail, 185 N, 
Y.S. 592, 5938, 194 App.Div. 563. 


23. Atty.-Gen. v. Manitoba License 
Holders Assoc., [1902] A.C. 73, 79. 


24. Clinton & O. W. Ry. Co. v. Dun- 
lap, 181 P. 312, 75 Okl. 64. 


25. Fowlie v. Cruse, 157 
962, 52 Mont. 222. 


[a] Words involve in legal effect 
the same idea as those “substantially 
the same.” Fowlie v. Cruse, 157 P. 
958, 962, 52 Mont. 222. 


26. Pennsylvania R. Co, v. Inter- 
national Coal Min. Co., 173 F. 1, 4, 97 
C.C.A. 383: 


27. Hauser v. Steigers, 119 S.W. 
52-54, 187 Mo.App. 560; Berry v. Dry- 
den, 7 Mo. 324, 325; Fowlie v. Cruse, 
157.P. 958, 962, 52 Mont. 222. 


28. Lewis v. State, (Okl.Cr.) 263 
P. 473, 474; Payne v. State, (Okl1.Cr.) 
235 P5658, 559, 


29. Bass v. Pease, 
318. 


30. Deverso vy. Parsons, 225 N.Y.S. 
78, 79, 221 App.Div. 622. 


31. Holton vy. Holton, 129 P. 532, 
534, 64 Or. 290, 48 L.R.A.N.S. 779. 


32. U.S. v. Linen Thread Co., 13 
OCtiCustiAnp;, s59ie 362) 


33. Geroux vy. McClintic-Marshall 
Co., 2338 N.Y.S. 402, 408, 225 App.Div. 
434. See also Deverso vy. Parsons, 
225 N.Y.S. 78, 221 App.Div, 622. 


34. meaning ‘The sub- 
stance is prior and of more worth 
than the accident.” Morgan Leg. 
Max, [cit Halkerstone Leg. Max.]. 


35. State v. Lock, 259 S.W. 116, 
120, 302 Mo. 400. 


36. State y. Lock, supra: 


112 N.W. 


P. 958, 


79 IllA, 308, 


A maxim 


SUBSTITUTE. [§ 1] A. As Noun.** While it 


“Verify” [40 Cyc 194]. 


Fp “Substantive law” see Law § 


38. Webster D. 
Ricker, 29 Me. 84, 89] 


39. “Felony” see Criminal Law § 


40. Johnson v. State, 67 So. 100, 
103, 68 Fla. 528. 


[a] Similar definitions.—(1)° ‘A 
substantive felony is that which de- 
pends upon itself, and is not depend- 
ent upon another felony, which is es- 
tablished by the conviction of the one, 
who committed it, alone.’ State v. 
Ricker, 29 Me. 84, 89. (2) “A felony 
not dependent on the conviction of 
another person for another crime.” 
Karakutza v. State, 156 N.W. 965, 966, 
163 Wis. 293. 


41. “Offense” 46 C.J. p 905. 


42. May v. Pennell, 64 A. 885, 101 
Me. 516, 519, 115 Am.S.R= 38384, 7 L:R.A. 
N.S. 286, 8 Ann.Cas. 351. 


[a] “Attempt” distinguished see 
May v. Pennell, 64 A. 885, 101 Me. 516, 
519, “115 “Am.S:R:*-334,°"7_ Do RAGNTS 
286, 8 Ann.Cas. 351. 


“Attempt” 6 C.J. p 547. 


43. Massachusetts Bonding & Ins. 
Co. v. Novotny, 202 N.W. 588, 591, 200 
Iowa 227. 


[a] There are substantive rights 
in rem and substantive rights in per- 
TORS TAF Gh ae v. Morse, 54 F.(2d) 


[b] “Remedy” distinguished from 
“substantive right.’ Dexter y. Ed- 
mands, 89 F. 467, 468. 


“Remedy” see Actions § 37, 
“Right” 54 C.J. p 807. 


44. Kavanaugh v. Cohoes Power & 
Light Corporation, 187 N.Y.S. 216, 231, 
114 Mise. 590. 


[quot State w. 


45. Wood vy. Grand Valley R. Co., 
ay Can.S.C. 283, 22 Dom.L.R. 614, 
46. Substitute for: 


Attorney-General § 8. e 


Bill of exceptions see Appeal and Er- 
ror §§ 1807-1810. 


bisa and Prosecuting Attorneys §§ 


Judges §§ 2, 208-238. 
Lost map see Boundaries § 333. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


in leu of something else.*? 


Phrases: “Assembly Committee Substitute for 
Senate Bill,”°? “imitation and substitute,”54+ “sub- 
stitute for appeal,’®® “substitute for coffee,”®® and 
also “cattle and substi- 


“substitute or device ;’’57 
tutes therefor.”>* ; 


[6 2] B. As Adjective. The term is sometimes 


used adjectively.*® 
Substitute contract. 


ay gs eae see Militia § 62 note 8 
Officer disqualified to summon jurors 
see Juries § 241. 
Person drafted: 
Army and Navy § 380. 
Right to bounty see Bounties § 16. 
Process on notice of appeal see Ap- 
peal and Error § 1285. 
Transcript see Appeal and Error § 
2115. 
47. Ex parte Hunnicutt, 123 P. 179, 
185, % OKI:Cr- 218. 


48. Webster New Int. D. [quot 
New Amsterdam Casualty Co. v. Ham- 


ilton, 212 P. 147, 148, 123 Wash. 
147]. 
[a] “Deputy” as synonymous.— 


Presley v. Geraghty, 
161. i 

“Deputy” 18 C.J. p 785. ; 

49. Webster New Int. D. [quot 
New Amsterdam Casualty Co. v. 
Hamilton, 212 P. 147, 148, 123 Wash. 
147]. 

50. Webster D. [quot State v. Far- 


go Bottling Works Co., 124 N.W. 387, 
391, 19 N.D. 396, 26 L.R.A.N.S. 872]. 


51. Henderson v. State, 59 Ala. 89, 
90. 

[a] “Amendment” is equivalent in 
parliamentary definitions, and_ will 
ordinarily be so accepted. In re Ross, 
94 A. 304, 306, 86 N.J.Law 387. 


“Device” distinguished see Device 
18 C.J. p 1033 note 52 [a]. 

“Substitute” not “equivalent” in 
patent law see Patents § 85 text and 
note 57. . 

52. Webster D. [quot State v. Far- 


go Bottling Works Co., 124 N.W. 387, 
391, 19 N.D. 396, 26 L.R.A.N.S. 872]. 


_-53. In re Ross, 94 A. 304, 306, 86 
N.J.Law 387. 

54. Ex parte Hunnicutt, 123 P. 179, 
185, 7 Okl.Cr. 213. 

55. Williams v. Southern Bell 
Telephone & Telegraph Co., (Tenn.) 
47 S.W.(2d) 758, 759. 

56. E. C. Hazard & Co. v. United 
States, 164 F. 907, 908. 

57. Dees v. State, 75 So. 645, 646, 
16 Ala.App. 97. 


58. Goddard v. Jones, 78 Mo. 518, 
520. 
59. See cases infra this section. 


60. Riverside Coal Co. v. American 


Coal Co., 139 A. 276, 277, 107 Conn. 


has been said that the word “substitute” has not of 
itself a common-law meaning or any fixed and defi- 
nite legal meaning,*’ it has, nevertheless, been de- 
fined as meaning one acting for, or taking the place 
of, another;*® one put in place of. another;4® one 
who, or that which, stands in the place of another;°° 
that which is put in the place of another thing, or 
“used instead of something else;*! that which stands 


The designation commonly 
employed to cover agreements between the same par- 


29 C.L.R. 154,| 


SUBSTITUTE—SUBSTITUTION 


obligations.®° 
tute judge.’’&? 


under.®4 


[60 C.5.] 982 


ties which supersede and discharge prior contract 
Other phrase: “Substitute bond,’’*! and “substi- 


[§ 3] C. As Verb. To put in place of ;°% to put 


Phrase: “Is substituted as defendant.” 
_ Substituted. Used to designate something placed 
in a position previously occupied by another thing.*® 


Substituted complaint. 
mini import a complaint filed to take the place of 


Words which ex vi ter- 


that previously filed.*7 


Other phrases: 


“Substituted administrator,”*% 


“substituted delivery,”®® “substituted security,”?° 


40. See also Contracts §§ 594-598. 


La] ‘“Wovation” distinguished.— 
Riverside Coal Co. v. American Coal 
COR TAO EAL 2065 427 0 T Conn +40" 
“Novation” 46 C.J. p 572 et seq. 


61. Minneapolis Threshing Mach. 
Co. v. Warner, 203 N.W. 197, 198, 52 
N.D. 432. \ 


62. See Judges § 2. 


63. Webster New Int. D. [quot 
New Amsterdam Casualty Co. v. 
Hamilton, 212 P. 147, 148, 123 Wash. 
147]. “i 


fa] “Substitute, restate, restore, 
and like words, may be used as imply- 
ing the same general 
Bowman vy. McLaughlin, 45 Miss. 461, 
487. 


64. Webster New Int. D. [quot 
New Amsterdam Casualty Co. v. 
Hamilton, 212 P. 147, 148, 123 Wash. 
147]. 

65. Kuh, Nathan & Fisher Co. v. 
Glucklick, 94 N.W. 1105, 1107, 120 
Iowa 504. 

66. Friedle v. First Nat. Bank, 221 
N.Y:S: 292) 6296, .129;/Misc; 309° Csin 
its ordinary sense and well known 
meaning’’). 

67. Britz v. Johnson, 65 Ind. 561, 

Substitution of pleading generally 
see Pleading §§ 932-934. 

68. Hoagland v. Cooper, 56 A. 705, 
707, 65 N.J.Hq. 407. 


69. The St. Georg, 95 F. 172, 178. 


70. Gartsides v. Inland Revenue 
Com’rs, 82 L.T.Rep.N.S. 686, 688, 


71. See Process §§ 94-104. 
72. Matter of Gueutal, 90 N.Y.S. 
138, 97 App.Div. 530, 531; In re At- 


lantie Ins. Co., 232 N.Y.S. 489, 496. 
73. See also Substitute ante. 


Substitution: ‘ 


Alteration of instruments by, as ele- 
ment of forgery see Forgery § 14. 


Change of form of action by see 
Pleading § 685. 


Deed of as estoppel see Estoppel § 32 
text and notes 25, 26. 


Discharge of surety by see Principal 
and Surety § 255. 
Substitution of: 

Arbitrator see Arbitration and Award 
§§ 1388, 247. 

Attorney see Attorney and Client §§ 
1938-205. 

Bequest or devise see Wills [40 Cyc 
1934]. 


meaning.” 


“substituted service,”"! and “substituted trustee.”72 


SUBSTITUTION." The state or fact of being 


Bond: 


For another unsupported by consid- 
eration see Bonds § 30 note 6 [e]. 


On_refunding debt of railroad see 
Railroads § 595. 


Carrier for carrying mails see Post : 
Office § 68. 


Commissioner: 


Or other like officer in proceedings 
to establish highways see High- 
ways. §§ 81-87. 


ae tae deposition see Depositions 


Copy of lost or destroyed instrument: 
Depositions § 340. ; 
Evidence § 1279 et seq. 

Indictments and Informations § 70. 
Pleading: 
Ta want see Pleading §§ 932-— 


On appeal from justice see Jus- 
tices of the Peace § 554. 


Process § 54. 


Record on appeal see Appeal and 
Hrror § 1785. 


Creditors or debtors see Novation §§ 
Boe oO oO Lgwe W109), 200: 

Devisee or legatee see Wills [40 Cye 
1518-1525]. 

Driver by hirer of animal see Animals 
§ 43 note 77 [a]. 

Equivalents or elements: 
In general as infringement of pat- 

ents see Patents §§ 509, 510. 

a iy olin invention see Patents 

Indemnitor as party in.action against 


. Sheriff or constable see Sheriffs and 
Constables § 641. 


Materials: 
Infringement of patents see Pat- 
ents § 514. 
ison ne invention see Patents § 
Mortgages § 546; Novation § 33. 
New: 


Agreement see Accord and Satis- 
faction § 13. 4 
Bond: 

Discharge of bail see Bail § 99. 


Effect on judgment collateral to 
old bond see Judgments § 1118 
note 85 [f]. 


Case on appeal see Appeal and Er- 
ror § 2004 text and note 56, 


Creditor or debtor see Novation §§ 
45-48, 
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substituted.7* In a particular connection the term 
may be used as meaning the putting in the place of 
another in an exchange.7®> While “alteration” or 
“modification”?® and “amendment”’? are not ordi- 
narily considered as synonymous with “substitu- 
tion,” the latter term may be employed as compris- 
ing a change in the form of an amendment.’® 


Phrases: “Substitution of patently equivalent 
means,”?® and “substitution of procedure.”*° 


SUBSTITUTIONAL GIFT. A gift in which the 
share which the issue are to take is by a prior clause 
expressed to be given to the parent of such issue.*? 


SUBSTITUTIONARY LEGACY. A legacy sub- 
sequently given to come in the place of others given 
before, either in a former will, or where the legacy 
is given in a codicil executed at a later date than 
the instrument by which the legacies were given in 
‘the first instance.®? 

SUBSTRACT. A term that may be used as mean- 
ing to take something clandestinely away without the 
knowledge and, therefore, without the consent of its 


SUBSTITUTION—SUB URB 


SUBSTRUCTURE.** In reference to railroads, 
the embankment, cuts, fills, and other things neces- 
sary to make up the roadbed.*® 

SUBSURFACE WATERS. Waters which, with- 
out any permanent, distinct, or, definite channel, per- 
colate in mere veins, ooze, or filter from the lands 
of one owner to the lands of another.*® 

SUBTENANT.®? One who leases all or a part of 
rented premises from the original lessee for a term 
less than that held by the latter.®® 

SUBTERFUGE. That to which one resorts for 
escape or concealment.®® 

SUBTERRANEAN. Being or lying under the sur- 
face of the earth.®° 

Subterranean streams. Streams?! which flow in 
a permanent, distinct, and well defined channel from 
the lands of one to those of another proprietor.°? 


Subterranean watercourses. Those water currents 
that flow under the surface of the earth.®* 


SUBURB. An outlying part of a city or town;°* 


owner. ®? 


New :—Continued 
Mortgage: 


After sale of equity or assumption 
of mortgagor see Mortgages § 
750 note 32 [a]. 


For mortgage prior to mechanic’s 
lien see Mechanics’ Liens § 389. 


Parties to contract of employment 
see Master and Servant § 156. 


Securities by foreign corporations 
Corporations. § 3940 note. 68 
ile 


One note for another see Bills and 
Notes § 798. 


Other: 


Bond, effect as payment see Bonds 
§ 116 text and notes 5-7. 


Property see Chattel Mortgages § 
184; Mortgages § 399. 


Securities, effect on lien see Mort- 
gages § 944 note 93 [b]. 


Parties: 
In general see Parties §§ 293-306. 


Abatement and Revival §§ 236-240, 
434-563. 


Appeal from order on motion for 
see Appeal and Error §§ 303, 325. 


As subject of mandamus see Man- 
damus § 119 text and notes 58-60. 


Effect on liability of sureties on 
appeal bonds see Appeal and Er- 
ror § 3378. 


Hquity § 336. 
In particular actions or proceed- 
ings: 
Appeal and Error §§ 985, 993-997, 
1008. 


Eminent Domain § 838 text and 
notes 82-87. 


Executors and Administrators § 
20438. 


Fraudulent Conveyances § 643 
text and note 92 


Guardian and Ward § 447, 
Injunctions § 492. 
Interpleader § 4. 
Mandamus § 559. 
Mechanics’ Liens § 558, 
Mortgages § 1590. 
Partition § 282. 


Parties:—Continued 
In particular actions or proceed- 
ings:—Continued 
Probate proceedings see Wills [40 
Cye 1260]. 


Replevin § 94. \ 
eee of the Peace § 148 note 17 


Liability for costs see Costs § 197. 


On death of party pending appeal 
see Appeal and Error § 985. 

Suspension of limitations by com- 
mencement of action or other pro- 
ceedings as against or in favor 
of substituted parties see Limi- 
tations of Actions §§ 504-506. 


74. Century D. 


75. Fuller v. Huron City Nat. 
Bank, 52 F.(2d) 865, 867. 


76. Kempner vy. Simon, 195 N.Y.S. 
333, 334, 119 Miscy 60. 


77. “Amendment” 2 C.J. p 1317. 


“Amendment” distinguished see At- 
tachment § 726 note 76 [a]. 


78. Jones v. McDade, 75 So. 988, 
994, 200 Ala. 230. 


[a] Thus, where proposed consti- 
tutional amendment, the first draft 
of which was withdrawn and substi- 
tute passed, the draft and the sub- 
stitute having been read the required 
number of times, was validly passed, 
substitution as there effected was a 
form of amendment. Jones v. Mc- 
Dade, 75 So. 988, 994, 200 Ala. 230. 


79. Dundon v. Pedersen, 227 F. 
120, 122. 


80. People v. O’Connor, 254 P. 630, 
636, 81 Cal.App. 506. 


81. Acken v. Osborn, 17 A. 767, 45 
N.J.Eq. 377, 381; Lanphier v. Buck, 
2 Dr.&Sm. 484, 489, 62 Reprint 704. 


[a] Gifts are said to be substitu- 
tional when provision is made for 
some one to take the gift in the event 
of the death of the original beneficia— 
ry before the death of the testator. 
In re Reynolds, 178 N.Y.S. 821, 823, 
109 Mise. 458. 


{b] “Original gift” distinguished. 
—Lanphier v. Buck, 2 Dr.&Sm. 484, 
494, 62 Reprint 704. 


What gifts are substitutional see 
Wills [40 Cye 1519-1523]. 


82. Redfield Wills [quot In re La- 
veaga, 51 P. 1074, 119 Cal. 651, 653]. 


83. U. S. v. Gatmaitan, 4 Philip- 
pine 265, 266. 


84. “Superstructure” post. 


85. Louisville, ete., R. Co. v. U. S. 
ee Co., 101 S.W. 414, 118 Tenn. 194, 
09. 


86. Frazier y. Brown, 12 OhioSt. 
294, 299. 
[a] Similar definition.—‘‘Waters, 


which, without any permanent, dis- 
tinct or definite channel, percolate in 
veins or filter from the lands of one 
owner to the lands of another.” 
Tampa Waterworks Co. v. Cline, 20 
So. 780, 37 Fla. 586, 594, 538 Am.S.R. 
262, 33 LR.A. 376. 


Subterranean waters see Waters 
and Watercourses [40 Cyc 625-634]. 


s7. “Tenant” [38 Cyc 123]. 


88. Peak v. Gaddy, (OKl.) 3 P.(2d) 
1042, 1043; Elliott y. Dodson, (Tex.) 
297..S.W. 520, 522: Forrest. v. Dur- 
nell, 26 S.W. 481, 86 Tex. 647, 649; 
Hudgins y. Bowes, (Tex.Civ.App.) 110 
S.W. 178, 179. 


Subtenancy see Landlord’and Ten- 
ant §§ 54-92, 109-1138, 138, 139. 


89. New Standard D. [quot Los 
Angeles Fisheries v, Crook, 47 F.(2d) 
10381, 1035]. 


“Concealment” 12 C.J. p 375. 
90. Webster New Int. D. 
91. “Stream” ante. 


92. Tampa Waterworks Co. v. 
Cline, 20 So, 780, 37 Fla. 586, 594, 58 
Am.S.R. 262, 33 L.R.A. 376; Frazier 
v. Brown, 12 OhioSt. 294, 299. 


Subterranean streams generally see 
Mag and Watercourses [40 Cye 


93. Kinney Irr. [quot Los Angeles 
v. Pomeroy, 57 P. 585, 124 Cal. 597, 
633]. See also Waters and Water- 
courses [40 Cye 625-629]. 


94. Webster New Int. D. [quot 
Woolf v. Del Rio Motor Transp. Co., 
(Tex.Civ.App.) 27 S.W.(2d) 874, 875]. 


[a] Similar definition.—‘“‘An out- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


nae 


a 


x 


eo. eee 
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business in the city.°7 


In the plural, collectively, environs;®* surround- 
ings, outskirts, hence any adjuncts of a place.®? 


SUBURBAN. A term employed to designate that 
district which lies adjacent to and outside the city 


limits.? 


Phrases: “Suburban and interurban line,”? and 


“suburban road.”’3 
SUBVENTION.* 


SUBVERT. To overthrow; to ruin utterly; to 


corrupt; to destroy.® 
SUBWAY.§® 


lying district of a city.” Century D. 
{quot Piedmont Cotton Mills v. Geor- 
gia R., etc., Co., 62-S.E. 52, 131 Ga. 
129, 141]. 


95. Century D. [quot Piedmont 
Cotton Mills v. Georgia R., etc., Co., 
supra]. 

96. Webster New Int. D. [Woolf 
v. Del Rio Motor Transp. Co., (Tex. 
Civ.App.) 27 S.W.(2d) 874, 875]. 


97. Century D. [quot Piedmont 
Cotton Mills v. Georgia, R., etc., Co., 
62 S.E. 52, 131 Ga. 129, 141]. 


98. Century D. [quot Piedmont 
Cotton Mills v. Georgia R., etc., Co., 
supra]. 


99. Century D. [quot Piedmont 
Cotton Mills v. Georgia R., etc., Co, 
supra]. 


1. In re Minneapolis & St. P. Sub- 
urban Ry. Co., 112 N.W. 13, 16, 101 
Minn. 132. : 


[a] “Suburban” portion of city 
and the “residence” portion of a city 
do not mean the same thing. Row- 
land v. Greencastle, 62 N.E. 474, 157 
Ind. 591, 596. 


2. Lewis v. Omaha & C. B.S. R. 
Co., 138 N.W. 1092, 1095, 158 Iowa 
Eo. 


3. Lewis v. Omaha & C. B. S. Ry. 
Co., supra; Fleming v. Hartrick, 131 
S.E. 558, 559,100 W.Va. 714. : 


[a] Statutory definition.—St. § 75 
e 48, in classifying roads, defines a 
suburban road to be not less than one 
fourth of a mile in length, on either 
side of which buildings average less 
than three hundred feet apart, but 
more than fifty feet. Fleming v. 
Hartrick, 131 S.E. 558, 559, 100 W.Va. 
714. 


[b] As railroad.—“‘A suburban 
road need not necessarily mean one 
that is operated by power other than 
steam.” Lewis v. Omaha &°C. B. S. 
R. Co., 138 N.W. 1092, 1095, 158 Iowa 
137. 


4 See Subsidy ante. 


5. Webster D. [quot Chesley v. 
King, 74 Me. 164, 166, 43 Am.R. 569, 
brief of counsel]. 


[a] Allegation in declaration that 
defendant ‘‘subverted” the water from 
a spring belonging to plaintiff did 
not give notice to defendant that he 
would be called upon to answer a 
charge of corrupting the waters, since 
the term “subvert” has no such nat- 


a region or place adjacent to a city;®° a smaller 
place adjacent to a city;°* a town or village so near 
that it may be used for residence by those who do 


A term used to designate an elec- 
trie railroad under the street surface.7 


SUCCEEDING. A term said to be susceptible of 
different significations and capable of being used in 


SUBURB—SUCCESSFULLY 


SUCCESS.11 
ject; 
tempted. 


different senses.8 


Phrases: “Succeeding on the merits,”® and “sue- 
ceeding term.’ 
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The attainment of the proposed ob- 
the favorable termination of something at- 


Phrase: “Substantially a success.”23 


SUCCESSFUL. Gaining or having gained sue- 
cess; having the desired effect; resulting or termi- 
nating in success; the obtaining or terminating in 


: the accomplishment of what is desired, intended, or 


aimed at.14 


Phrases: “In a successful or satisfactory man- 
ner,”’+® “in successful operation,’’!® “successful claim- 


ant,”!7 “successful party,”!®8 “successful vaccina- 


Phrases: 


ural signification as applied to’ mate- 
rial objects like a vein or stream of 
water. Chesley v. King, 74 Me. 164, 
170, 43 Am.R. 569. 


“Corrupt” 14a C.J. p 1429. 
“Destroy” 18 C.J. p 975. 
6 Subway: 
In general see Street Railroads. ante. 
Constitutionality of statute authoriz- 
ing construction at city’s expense 
see Constitutional Law § 174 p 756 
note 94 [a]. 

Mandamus: 

’ As remedy of company having right 
to construct in streets see Man- 
damus § 381. 

To company to compel it to accord 


space to other company see Man- 
damus § 498. 


7. Webster New Int. D. 
8 Sands v. Lyon, 18 Conn. 18, 27. 


[a] “Where it is not expressly de- 
clared to be exclusive or inclusive, 
it is susceptible of different significa- 
tions and is used in different senses, 
with an exclusive or inclusive mean- 
ing, according to the subject to which 
it is applied.” Sands v. Lyon, 18 
Conn. 18, 27. 


[b] “After” compared see Sands v. 
Lyon, 18 Conn. 18, 37. 


9. Cheatham vy. Harmon, 206 S.W. 
16, 17, 182 Ky. 35. 


10. Stripland y. State, 4 S.E. 987, 
115 Ga. 578, 581; Carter v. State, 80 
S.E. 533, 534, 14 Ga.App. 242; Mc- 
Ginnis v. Cossar, 18 S.W.(2d) 988, 989, 
230 Ky. 213. 

[a] Implying like term immedi- 
ately preceding it see McGinnis v. 
Cossar, 18 S.W.(2d) 988, 989, 230 Ky. 
213. 

ll. As affecting right to costs see 
Costs §§ 10-40. 

12. Batten v. A. TFT. Benge Drug 
Co., 144 N.W. 37, 38, 162 Iowa 280 [cit 
Webster D.]. 

fa] Similar definition.—‘‘A favor- 
able termination.” Cole v. Richmond 
Min. Co., 1 P. 663, 18 Nev. 120, 128, 
124. 

13. Cole v. Richmond Min. Co., su- 
pra. 

14. Batten v. A. T. Benge Drug 
Co., 144 N.W. 37, 38, 162 Iowa 280. 

[a] Similar definition.—‘“‘That 
only can be said to be successful 


tion,”1® and “the architect who is successful.”2° 


SUCCESSFULLY. In a successful manner; with 
a favorable termination of what is attempted.?1 


“Successfully defend himself,”22 and 


/ 


which terminates in the accomplish- 
ment of what is wished or intended.” 
Moore v. Otto Gas Engine Works, 121 
N.Y.S. 631, 633, 186 App.Div. 713 [cit 
Century D.]. 


[b] Successful litigation.—‘‘A 
party . - may be successful in 
a suit without winning everything 
that is asked for. The question 
whether a party is successful or not, 
depends upon the particular facts of 
each case; upon the issues raised; 
upon the contest made.” Cole v. 
Richmond Min, Co., 1 P. 663, 18 Nev. 
120, 124. 


15. Bridgeford & Co. v. Meagher, 
139 S.W. 750, 752, 144 Ky. 479. 


16. Moore y.: Otto Gas Engine 
Works, 121 N.Y.S. 631, 633, 136 App. 
Dive 27135 


17. Russell v. Woerner, 110 S.W. 


691, 131 Mo.App. 253, 257; Smith v. 
Laumeier, 12 Mo.App. 546, 550 [aff 
84 Mo. 672]. 


18. Scatcherd v. Love, 166 F. 53, 
55, 91 C.C.A. 639; Pritchard v. Fow- 
ler, 40 So. 955, 956, 146 Ala. 187; Gar- 
rison v. Trotter, 86 S.W. 1078; 1079, 
114 Tenn. 526; Marsh vy. Tiller, (Tex.) 
293 S.W. 223, 224; Veltmann vy. Slator, 
(Tex.) 219 S.W. 530, 5382; Norwegian 
Evangelical Lutheran ‘Church vy. 
Thorson, 21 Wis. 34, 35. 


Pui taeeas far to costs see Costs §§ 10- 


19. Sovereign Camp W. W. v. 
Woodruff, 32 So. 4, 80 Miss. 546, 554; 
State ex rel. McFadden v. Thorrock, 
104 P. 214, 216, 55 Wash. 208. 


20. Walsh v. St. Louis Exposition, 
ete., Assoc., 16 Mo.App. 502, 507 [aff 
2 S.W. 842, 90 Mo. 459]. 


[a] In written proposition to ar- 
chitects for plans and specifications 
for a certain proposed building, pro- 
viding for the payment of a certain 
amount to each architect for his 
plans, and providing that “the archi- 
tect who is successful” shall be en- 
gaged as architect and superintend. 
ent and shall be paid in a specified 
way, the term refers to the architect 
whose plans are considered the most 
meritorious and are accepted as such. 
Walsh v. St. Louis Exposition, etc., 
Assoc., 16 Mo.App. 502, 507 [aff 2 S. 
W. 842, 90 Mo. 459]. 


21. Century D. 


22. Cuvillier v. State, 229 N.Y.S. 
235, 241. 
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“suecessfully impeached.”?® 


SUCCESSION.?+ 
persons following one another.?° 


In restricted sense,?° a lineage 


scendants;27 the legal or actual order of so suc- 
ceeding, or that which is to be vested or taken; 
also the act or right of legal or official investment 
with a predecessor’s office, dignity, possessions, or 


funetions.2® 
Phrases: 


arising,’’*! “succession by law,’’?? 


to property.”?* In this sense the word may be used 


23. Chicago City R. Co. v. Ryan, 


SON. 116) 1207,5225. Ll 287. 
[a As meaning merely 
peached.”—Chicago City R. Co. v. 
Ryan, 80 N.H. 116, 117, 225 I). 287. 
“Tmpeached” see Impeach 31 C.J. p 
253 text and notes 4-6. 
24. Succession: 


Alteration of in management of luna- 
tic’s property see Insane Persons § 
488. 


“im- 


Of corporation on: 


Consolidation see Corporations §§ 
3657, 3658. 


sremmeor poration see Corporations § 
620. 


Of municipality to preéxisting rights 
and liabilities see Municipal Corpo- 
rations § 54. : 

Sa ae of patent by see Patents § 


25. Johnson D. [quot Tyrone ¥. 
Waterford, 1 DeG.F.&J. 613, 623, 62 
fing.Ch. 475, 45 Reprint 499]. 


[a] “Each individual in the series 
is supposed to be in the same charac- 
ter, and to enjoy the same things.” 
Tyrone v. Waterford, 1 DeG.F.&J. 613, 
623, 62 Eng.Ch. 475, 45 Reprint 499. 


26. Succession: 


Defined see Descent and Distribution 

§ 1 text and notes 22-27. 

Of decedent’s estate: 

Generally see Descent and Distribu- 
tion 18 C.J. p 795 et seq; HWxecu- 
tors and Administrators 23 C.J. p 
984 et seq; Wills [40 Cye 951]. 

Order of see Descent and Distribu- 
tion § 27. 

Proceeds of life insurance as part 
of see Life Insurance § 322. 

Tax see Internal Revenue §§ 97-108; 

Taxation. 


27. Johnson D. 
Waterford, 1 DeG.F.&J. 613, 
Eng.Ch. 475, 45 Reprint 499]. 


“Descent,” “inheritance” synony- 
mous see Descent and Distribution § 
1 text and notes 33-37. 


“Administration” distinguished sce 
Descent and Distribution § 1 text and 
note 50. 

28. Glascott v. Bragg, 87 N.W. 853, 
111 Wis. 605, 608, 56 L.R.A. 258 [cit 
Century D.; Standard D.]. 

29. Glascott v. Bragg, supra [cit 
Century D.; Standard D.]. 

80. See Descent and Distribution 
§ 1 text and note 382. 

31. Lord Advocate y. Macalister, 
[1924] A.C. 586. 

32. See Descent and Distribution § 
1 text and note 381. 


88. Boutlier v. City of Malden, 116 
N.E. 251, 253, 226 Mass, 479, Ann.Cas. 


[quot Tyrone v. 
623, 62 


Broadly speaking, a series of 


“Intestate succession,”?° 


SUCCESSFULLY—SUCCESSIVELY 


adjectively,?+ as in the phrases “succession proper- 


or order of de- 


tively 344 


ty,”°> and “succession tax. 
SUCCESSIVE.*? Following one after another in 
a line or series.*§ 
Phrases: “Published for ten successive days,’*?® 
“successive sentences,’4? and “successive weeks. 


SUCCESSIVELY.‘2 By succession ;** 
following 


936 


AL 


consecu- 
in order or uninterrupted 


course ;45 in a series*® or order;*’ in a successive 


“succession 
and “suecession 
the avenue.”>°® 
1918C 910. » 


834. See Succession of Blumberg, 
88 So. 297, 299, 148 La. 1030. 


35. Succession of Blumberg, su- 
pra. 
36. See Internal Revenue § 97; 


Taxation 61 C. J. ; 
87. See also Succession ante; Suc- 
cessively post. 
Successive: 
Actions: 


For damages for continuing nui- 
sance see Nuisances §§ 443, 444. 


Of ejectment see Ejectment § 56. 
Appeals see Appeal and Error §§ 92— 


Attachments: 
In general see Attachment § 349. 
gtk ners see Attachment §§ 560- 


Bond of: 

Executor or administrator see Ex- 
ecutors and Administrators § 
2539. 

Guang see Guardian and Ward § 


Officer in general see Officers § 409. 


Sheriff or constable see Sheriffs 
and Constables § 19. 


Tax collector see Taxation. 


|} Causes of action merged, barred, or 


concluded see Judgments §§ 1247- 
1255; 


Executions § 17. 


Foreclosures of mortgages see Mort- 
gages § 1117. 


Garnishments see Garnishment § 293. 

Guardians see Guardian and Ward §§ 
477, 478. 

Judgments in same case see Judg- 
ments § 123. 

Levies of: 
Attachment see Attachment § 465. 
Execution see Executions § 250. 

Motions for: 


Continuance see Continuances §§ 
157-162; Criminal Law § 928. 
New trial see Criminal Law § 2621; 

New Trial § 20. 
peda see Criminal Law §§ 3150- 
3 t 


Proceedings for review see Appeal 
and Error §§ 92-105. 


Publications see Newspapers § 21; 
Notice § 79; Process §§ 207, 208. 
Replevins see Judgments § 1374. 


Supplementary. proceedings see Exe- 
cutions § 948. 


Trustees see Assignments for Bene- 


fit of Creditors §§ 312~315; Insol- 
Mae § 88; Trusts [39 Cyc 271~— 


manner;*® one after another.*? 
Phrase; “Successively from safety to danger along 


Validity of successive or renewal 
notes for illegal consideration see 
Bills and Notes § 658. 

Verdicts, effect of on appeal see Ap- 
peal and Error §§ 2844, 2845. 


Writs of: 
Certiorari see Certiorari § 88. 
Mandamus see Mandamus § 706. 


38. Webster D. [quot In re Buche 
holtz, 54 F.(2d) 965, 966]. 


[a] Similar definition.—‘‘Follow- 
ing one another in line or series.” 
Scilley v. Red Lodge-Rosebud Irr. 
Dist., 272 P. 543, 552, 83 Mont. 282 
[cit Webster D.]. 


[b] “Consecutive” means the 
same thing. State v. Hitchcock, 101 
S.W. 117, 118, 124 Mo.App. 101. 


[c] “Consecutive” synonymous and 
interchangeable.—Dever v. Cornwell, 
86 N.W. 227, 10 N.D. 123,130 [cit 
Webster D.]. See also Consecutive 
12 C.J. p 513 text and note 9. 


[d] When used with reference to 
publication, it apprehends that the 
publication be continuous; without a 
break. Griffin vy. State, (Tex.) 87 S. 
W..155, 156. 


39. Porter v. R. J. Boyd Paving & 
Construction Co., 112 S.W. 235, 239, 
214 Mo, 1. 


40. Harris y. Nixon, 27 App.D.C. 
94, 97. : 


41. Thomas v. Issenhuth, 100 N. 
W. 436, 18 S.D. 308, 307. 


42. See also Successive ante, 


43. Derby v. Dancey, 36 So. 795, 
112 La. 891, $95. 


44. Derby v. Dancey, supra. 
“Consecutive” 12 C.J. p 513. 


45. Walker v. Goldsmith, 12 P. 
5387; 14 Orwi125, 9145 
46. Derby v. Dancey, 36 So. 795, 


796, 112 La. 891. 


47. Walker v. Goldsmith, 12 P. 537, 
14 Or. 125, 145. 


48. Walker v. Goldsmith, supra. 


49. Derby v. Dancey, 36 So. 795, 
112 La. 891, 895. 


50. In re Buschholtz, 
965, 966. 


fa] “For signals to change ‘suc- 
cessively from safety to danger along 
the avenues’ . . it appears ac- 
cording to the dictionary meaning of 
successively, that one signal must 
change from safety to danger, then 
thereafter the next signal along the 
avenue must change from safety to 
danger, and so en along the line or 
series of signals.” In re Buschholtz, 
54 F.(2d) 965, 966. 


54 F.(2d) 


For later cases, developments and changes in the law see Annotations, same title and section number. 


x 


acter.°8 


descends.®° 
Successor or assign. The term 


51. Successor: 


As necessary word in conveyance to 
corporation see Corporations § 2412. 


In interest: 


Designation of in deed thereto see 
Deeds §§ 311-326. 


Right to revive or continue action 
see Abatement and Revival § 445. 


Power to bind by contract see Coun- 
Mais 234; Municipal Corporations 


52. Dunkley Co. v. California 
Packing Corp., 277 F. 996, 999; North 
Texas Nat. Bank v. Thompson, (Tex. 
Civ.App.) 23 S.W.(2d) 494, 500. 


[a] Fwofold sense.—The word 
may he used in the twofold sense of 
one entitled to succeed and one who 
has in fact succeeded see People v. 
Ward, 40 P. 588, 107 Cal. 236, 239. 


53. Jacob L. D. [quot Beatty v. 
Ross, 1 Fla. 198, 209]. 


54. Webster New Int. D. 
Thompson vy. North Texas Nat. Bank, 
(Tex.Commn.App.) 37 S.W.(2d) 735, 
YELME 

55. Hood v. Hayward, 26 N.E. 331, 
124 N.Y. 1, 26 Abb.N.Cas: 271,\ 35 N. 


“Y.St. 229, 239 (dis op). 


[a] “Appointees to fill vacancies” 
distinguished, in a statute regulating 
appointments to office by the govern- 
or see State v. Howe, 25 OhioSt. 588, 
594, 18 Am.R. 321. 


[b] Successor to person holding 
civil office under a state is one legal- 
ly chosen or selected. Ballantyne v. 
Bower, 99 P. 869, 872, 17 Wyo. 356, 
17 Ann.Cas. 82. 


[ce] Person elected city officer un- 
der a charter which was revived be- 
fore he was or could be qualified as 
an officer under it never became an 
officer of the city, and therefore could 
not be a “successor” to an_ officer. 
Crook v. People, 106 Ill. 237, 249. 


56. State v. Andrews, 67 P. 870, 64 
Kan. 474, 496. 


fa] As applied to corporation.— 
(1) The term ‘‘successor,” as applied 
to a corporation, ordinarily means 
another corporation which by a proc- 
ess of amalgamation, consolidation, 
or duly authorized legal. succession 


has become invested with the rights 


and has assumed the burdens of the 
first corporation. Hanna v. Florence 
fron Co. of Wisconsin, 118 N.E. 629, 
631.7 2200 Nay. 6290.2) (2) 4 The: word 
‘successor’ . . . in the case of 
corporations, ordinarily indicates 
statutory succession.” Automatic 
Strapping Mach. Co. vy. Twisted Wire 
& Steel Co., 144 N’Y.S. 1037, 1040, 159 
App.Div. 656. (3) The term has ref- 
erence, in its strict sense, to the suc- 
cession of individuals who compose 
the corporation. Cumberland Bldg., 
eic., Assoc. v. Aramingo M. E. Church, 
13 Phila. (Pa.) 171, 172. 


; SUCCESSOR.5! A plastic word®? meaning he 
_ that followeth, or cometh in another’s place;** one 
that succeeds or follows;°* one who follows another 
into a position;®® one who succeeds or takes the 
place of another;°* one who takes the place of an- 
other by succession ;°" one who takes the place which 
another has left, and sustains the like part or char- 
While in modern aceeptation the term has 
a broader significance than succession in respect of 
the estate of a deceased,®® yet it.is an apt and ap- 
propriate term to designate one to whom property 


[quot | 


SUCCESSOR 


73 


cessors, 


means a person | sors and assigns, 


[b] In mortgage by railroad com- 
pany of all its existing property and 
all thereafter acquired by it or its 
successors, a successor means a cor- 
porate successor, and not an inde- 
pendent corporation, which takes title 
to its property by ordinary purchase. 
Mississippi Valley Trust Co. v. South- 
ern Trust, Co.,. 261) 8.°765,, 767. 

) 


[ec] Surety company as “succes- 
sor.”—Where a railroad right of way 
bond bound the railway company, its 
surety and their successors or as- 
signs to pay to the United States all 
damage to public land and timber or 
public property on a forest reserva- 
tion by reason of the railroad com- 
pany’s occupation of a right of way 
over the reservation, the word ‘‘suc- 
cessors’” was sufficient to bind the 
surety, for damages resulting from 


-| the alleged negligent operation of the 


railroad by a receiver subsequently 
appointed. United States v. Bailey, 
178 F..302;. 302. 


57. Webster New Int. D. [quot 
Thompson v. North Texas Nat. Bank, 


(Tex.Commn.App.) 37 S.W.(2d) 735, 
739). 
58. Webster New Int. D. [quot 


Thompson y. North Texas Nat. Bank, 
supra]. 


59. Dunkley Co. v. California 
Packing Corp., 277 F. 996, 999; Amer- 
ican Surety Co. v. Campbell & Zell 
WO LOO Kaw Oo OOO e tt Lele. Ak ID Oly 
North Texas Nat. Bank vy. Thompson, 
(Tex.Civ.App.) 23 S.W.(2d) 494, 500. 


fa] Thus it may mean, in a prop- 
er situation, succeeding to a place, 
or a right, or an interest, or a power, 
official or otherwise. It may mean 
succession in corporate control, 
Dunkley Co. vy. California Packing 
Corp., 277 F. 996, 999; American Sure- 
ty Co. v. Campbell & Zell Co., 138 F. 
5S laecopy dil (C.C.A. bb" North. Texas 
Nat. Bank v. Thompson, (Tex.Civ. 
App.) 28 S.W.(2d) 494, 500. 


60. American Surety Co. v. McDer- 
mott, 25 N.Y.S. 467, 5 Misc. 298, 299 
{eit Anderson L. D.; Bouvier L. D.; 
Lawson Rights & Rem.; Wharton L. 
Lex., and quot Edwards v. West 
Woodridge Theater Co., 55 F.(2d) 524, 
526]. 

[a] In association with words 
“heirs,” “administrators,” and “as- 
signs,” the term plainly imports a 
devolution of property upon the ob- 
ligor’s estate. American Surety Co. 
v. McDermott, 25 N.Y.S. 467, 5 Misc. 


| 298, 300. 


distinguished.—In- 


b “Assigns” 
ae “ Smith 


ternational, “ete... R. > Cos? vi 
County, 65 Tex. 21, 25. 


61. Fidelity Trust Co. of New 
York vy. Brooklyn Properties Corpo- 
ration, 242 N.Y.S. 111, 116, 229 App. 
Div. 544. See Arlington Hotel Co. v. 
Rector, 186 S.W. 622, 628, 124 Ark. 
9 
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to whom property passed by the voluntary act of 
the owner, and not one who receives it by opera- 
tion of law in invitum.$t 


Other phrases: 
sor,”°? “something in the nature of universal sue- 
cessor,”°* “successor. ... «in 
office,”>*> “successor in estate,’’®® 
terest,”°" “snecessor in office,”*®§ 
signs,”°® “the judge or his successor,’?® and “the 
successor of the old company;’™} 
benefit of itself and its sucéessors,”’? “heirs or sue- 


‘Vts successors and assigns,”"* “succes- 
NTS bbe 


“Any successor,”®? “his succes- 


an ecclesiastical 
“successor in in- 
“successor or as- 


also “for the 


successors, assignees and trans- 


_{a]_ “Successors” as including “as- 
signs.”—Dallas Compress Co. vy. Lie- 
pold, 88 So. 681, 685, 205 Ala. 562. 


62. George Hudson, Ltd., v. Aus- 
tralian Timber Workers’ Union, 32 
Austr.C.L.R. 413, 433; Proprietors 
of the Daily Nes, Ltd., v. Australian 


Journalists’ Assoc., 27 Austr.C.L.R. 
532, 544. 
63. State v. Pearce, 71 So. 656, 657, 


14 Ala.App. 628. 


64. Wentworth v. Hamilton Radial 
HMLeCtric) (Ry 2C0.,0 4 .Can.S.C.- 1 hes de 
Dom.L.R. 439, 444 [rev 35 Ont.L. 434, 
28 Dom.L.R. 110]. 


65. Monaghan v. Joyce, 103 A. 582, 
583, 584, 585, 12 Del.Ch. 28. 


66. McDonald v. Hanlon, 21 P. 861, 
79 Cal. 442. 


67. Pollard v. Harlow, 71 P. 454, 
455, 188 Cal.. 390; Windhaus v. Bootz, 
(Cal.) 25 P. 404; Bateman v. Kellogg, 
211 P. 46,.50, 59 Cal.App. 464; Mc- 
Ewen v. New York Life Ins. Co., 139 
P. 242, 244, 23 Cal.App. 694; Hamil- 
ton v..Hamilton, 154 .P) 717; 372250 5d 
Mont. 509; Tisdale Lumber Co. v. 
Read Realty Co., 138 N.Y.S. 829, 831, 
154 App.Div. 270: McNulta v. Hunt- 
ington, 70 N.Y.S. 897, 62 App. Div. 
257, 259; Northrup v. Smith, 9 N.Y.S.: 
802, 58 N.Y.Super. 120, 124; Moss v. 
Ramsey, 153 P. 843, 844, 49 Okl. 499;. 
ere v. Tuttle, (S.D.) 216 NW. 194, 
95. ap 


[a] Term, in case of corporations, 
ordinarily indicates statutory succes- 
sion. Automatic Strapping Mach. 
Co. v. Twisted Wire & Steel Co., 144 
N.Y.S. 1037, 1040, 159 App.Div. 656. 


68. Trustees of Presbyterian, 
Church of Laporte, Ind., v. Katsianis,. 
134 N.E. 684, 686, 78. Ind.App. 406; 
Hagler iv. State, (Tex.Cr.) 33 S.W. 
(2d) 448, 449. , ; 


69. Miller v. Reidy, 
358, 360. 


70. Schaefer v. Whitson, 
31, 33, 31 N.M. 96. 


71. Whitaker-Glessner Comers 
Strick, 158 N.E. 554, 556, 25 OhioApp. 
415" 


72. Dunkley Co. v. California 
Packing ‘Corp., 277 F. 989, 990. 


73. Dunkley Co. v. California 
Packing Corp., 277 F. 996, 999. 


[a] Importing assignability.— 
Dunkley v. California Packing Corp., 
QT Ss 9965999; bis 


74 Dallas Compress Co. v. Lie- 
pold, 88 So.. 681, 685, 205 Ala. 562; 
Grand Canyon R. Co. v. Treat, 95 P: 
187, 192, 12 Ariz. 69; Hulett v. Bor- 
ough of Sea Girt, (N.J-Ch.) 150 A: 
202, 205; Hanna v. Florence Iron Co., 
118 N.E. 629, 631, 222 N.Y. 290; Whit- 
aker-Glessner Co. v. Strick, 158 N.E. 
554, 556, 25 OhioApp. 415. 


75. Moorshead v. United Rys. Co. 
of St, Louis, 96 S.W. 261, 265, 203 Mo. 


(Cal.) 260 P. 


241 P. 
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mittees,”7® “suecessors for six years,”™? “successors 
in interest,”78 “successors in office,”7® “successors in 
trust,”8° “successors of the commissioners,’”’*®1 “their 
successors in said office,”®? and “until their succes- 


sors shall be qualified.” 


SUCCINCT. Brief; exact; precise.®* 
“Suecinet statement,”®> and “succinet 


Phrases: 
and definite statement.” 


SUCCURRITUR MINORI; FACILIS EST LAP- 


SUS JUVENTUTIS.*7 
SUCESION LEGITIMA. 


121; West Shore R. Co. v. Wenner, 
57 A. 408, 70 N.J.Law 233, 103 Am.S. 
R. 801; McMillan v. Fish, 29 N.J.Eq. 
610, 613, 614. y 


{a] Im forfeiture clause of lease, 
the term has been held to include 
executor. West Shore R. Co. v. Wen- 
ner, 57 A. 408, 70 N.J.Law 233, >239, 
103 Am.S.R.-801 [aff 60 A. 1134, 71 
N.J.Law 682]. 

[b] Not sufficient to make an es- 
tate of inheritance. Sedgwick v. Laf- 
lin, 10 Allen (Mass.) 430. 


76. Carter v. E. W. Roach, etc., 
Proprietary, Ltd., 29 Austr.C.L.R. 515, 
521. : 


"77. People ex rel. Domschke v. 
Messenger, 192 N.Y.S. 734, 735, 200 
App.Div. 418. 


78 Barr vy. Roderick, 11 F.(2d) 
984, 985. 

79. Curtis v. Board of Education, 
23 P. 98, 438 Kan. 138, 141; Hamlin v. 
Perticuler Baptist Meeting House, 69 
Av; 315; 103, Me. 3438, 350. = 


80. Langdon v. Thompson, 25 
Minn. 509, 512. 
81. People ex rel. Consolidated 


Telegraph & Electrical Subway Co. v. 
Monroe, 83 N.Y.S. 382, 384, 85 App. 
Div. 542. 


8g. Boston Overseers of Poor v. 
Sears, 22 Pick. (Mass.) 122, 132. 


{a] This phrase in statute enact- 
ing that the overseers of the poor for 
the time being be made and_ incor- 
porated into a body politic, by the 
name, etc., and that they and their 
successors in such office have a per- 
petual succession by such name, is 
equivalent to say that the overseers 
then in office, and those who should 
afterward from time to time be over- 
seers, should constitute the corpora- 
tion. Boston Overseers of Poor v. 
Sears, 22 Pick. (Mass.) 122, 132. 


88. State v. Irey, 225 P. 1050, 1051, 
116 Kan. 21. 


84. Wolfe v. Wilsey, 28 N.E. 1004, 
1007, 2 Ind.App. 549. i 


“Brief” 9 C.J. p 499. 
“Exact” 23 C.J. p 177. 
“Precise” 49 C.J. p 1321. 


85. McLimans v. Lancaster, 23 N. 
W. 689, 63 Wis. 596, 610. 


[a] “Succinct statement” of case, 
required by rule of supreme court at 
the beginning of briefs, is said to be 
a concise statement of what is 
-claimed to be the substance or gist or 
pith of the record, with references to 
the printed case for verificatioh in 
ease of any dispute. McLimans v. 
Lancaster, 23 N.W. 689, 63 Wis. 596, 
610. 

86. Woods v. Matlock, 48 N.E. 384, 
385, 19 Ind.App. 364; Hyatt v. Bon- 
ham, 49 N.E. 361, 19 Ind.App. 256. 


87. A maxim meaning “A minor is 
{to be] aided; a mistake of youth is 
easy.” Burrill L. D. [eit Jenkins 


In Spanish law, is- 


SUCCESSOR—SUCH 


SUCH. 


ye ee ee 


74 


sue,®® or lawful heirs.°® 
[§ 1] A. In General. A 
seriptive®® and relative,®! always implying a com- 
parison with something else.®? 

[§ 2] B. With Reference to Something Specified 


—1. Expressing Similarity. Having the particular 
quality or character specified;®* having the same 


The term is de- 


in quality;°* not other or different;®*® and hence 


Cent. 47]. 


88. De Rodriguez v. Vivoni, 26 S. 
Ct. 475, 201 U.S. «371, 376,50 1..id. 
792; Costello vy. Pumarada, 3 Porto 
Rico 308, 318. 


89. De Rodriguez v. Vivoni, 26 S. 
cay 475, 201 U.S. 371, 376, 50 L.Ed. 


“Issue” see Issue §§ 3-14. 


90. Summerman v. Knowles, 33 _N. 
J.Law 202, 205; Strawberry Hill 
Land Corp. v. Starbuck, 97 S.E. 362, 
366, 124 Va, 71. 


91. Summerman v. Knowles, 33 N. 
J.Law 202, 205; People v. Barr, 2238 
N.Y.S. 192, 194; Strawberry Hill 
Land Corp. v. Starbuck, 97 S.E. 362, 
366, 124 Va. 71. 


-92. See cases infra this note. 


[a] Essentially a word of com- 
parison.—King v. Board of Trustees 
of Firemen’s Pension Fund, 184 S.W. 
929, 930, 192 Mo.App. 583. : 


[b] “‘Such’ glways implies from 
its sense a comparison with another 
thing, either unexpressed as being in- 
volved in the context . - or ex- 
pressed, such being then followed by 
as or that before the thing which is 
the subject of comparison.” Century 
D.' [quot Traders’ Ins. Co. v. Dobbins 
Seape oa 86 S.W. 383, 385, 114 Tenn. 


[c] “Such refers to something 
that has gone before.—It may refer 
to a person or thing previously men- 
tioned or may be used for purposes 
of comparison as to quality or char- 
acter.” Integrity Mut. Ins. Co. v. 
Boys, 127 N.E. 748, 751, 298 Ill. 307. 


93. Webster D. [quot Harris v. 
Nashville, ete., R. Co,, 44 So. 962, 153 
Ala. 139, 152, 14 L.R.A.N.S. 261; Freeo 
Val. R. Co. v. Hodges, 151 S.W. 281, 
282, 105 Ark. 314; State v. Estep, 71 
P. 857, 66 Kan. 416]. 


[a] Similar definition.—‘“Having 
the quality specified.”” In re Hull, 110 
Rar pee 18 Idaho 475, 30 L.R.A, 


{b] “In this sense it is used with 
reference to some antecedent word 
or phrase, and signifies that the word 
or phrase of which it is made an at- 
tributive . - is to be understood 
as indicating something of the same 
class‘or in the same situation as the 
one already described, and to which it 
refers.” State v. Second Judicial 
Dist. Ct., 68 P. 570, 69 P. 103, 26 Mont. 
396, 405. 

[ec] “It refers to what has been 
specified.”—Strawberry Hill Land 
orn Starbuck, 97 S.E. 362, 366, 124 

a. 5 


94 In re Hull, 110, P. 256, 257, 18 
Idaho 475, 30 L.R.A.N.S. 465. 


95. Century D. [quot Harris v. 
Nashville, etc., R. Co., 44 So. 962, 153 
Alsi: 23:9, 5.0502; 5 b4 To RUA UNGS 9 641'* 
Evans v. State, 50 N.E. 820, 150 Ind. 
651, 653; State vy. Connors, 94 P. 199, 
201, 37 Mont. 15; State v. Second Ju- 


}dicial Dist. Ct., 


it has been generally defined to mean: Like;°® of 


like kind or degree;°* ; ‘ 
kind;?° of the like kind;1 of the same or like kind ;? 


of that class;9& of that 


68 P. 570, 26 Mont. 
396, 405]; Missouri Pac. R. Co. v. 
Board of Coim’rs of Atchison County, 
287 P. 612, 613, 180 Kan. 554 [quot 
Cyc]. 

96. Century D. [quot Charles Beh- 
len Sons’ Co. v. Ricketts, 164 N.E. 
436, 489, 30 OhioApp. 167; Traders’ 
Ins. Co. v. Dobbins & Ewing, 86 S.W. 
383, 385, 114 Tenn. 227]; Webster D. 
[quot Harris v. Nashville, etc., R. Co., 
44 So. 962, 153 Ala. 139, 152, 14 L.R.A. 
NS: 26133) “Missouri “Pac. <Rs,CO0.n ve 
Board of Com’rs of Atchison Coun- 
ty, 287 P. 612, 618, 130 Kan. 554 [quot 
Cyc]. 

[a] “Like” synonymous.—Straw- 
berry Hill Land Corp. v. Starbuck, 97 
S.E. 362, 366, 124 Va. 71. 


“Like” 37 C.J. p 662. 


$7. Century D. [quot Charles Beh- 
len Sons’ Co. v. Ricketts, 164 N.E. 436, 
439, 30 OhioApp. 167; Traders’ Ins. 
Co. v. Dobbins & Ewing, 86 S.W. 383, 
385, 114 Tenn. 227]. 


98. Century D. [quot Harris v. 
Nashville, ete., R. Co., 44 So. 962, 153 
Alda. 139%) 1520.94 > ERAN Se Giles 
Evans v. State, 50 N.E. 820, 150 Ind. 
651, 653; State v. Connors, 94 P. 199, 
201, 37 Mont. 15; State v. Second Ju- 
dicial Dist. Ct., 68 P. 570, 69 P. 103, 26 
Mont. 396, 405]; Missouri Pacific R. 
Co. v. Board of Com’rs of Atchison 
County, 287 P. 612, 613, 130 Kan. 554 
[quot Cyc]. 


99. Century D. [quot Charles Beh- 
len Sons’ Co. v. Ricketts, 164 N.E. 436, 
439, 30 OhicApp. 167; Traders’ Ins. 
Co. v. Dobbins & Ewing, 86 S.W. 383, 
385, 114 Tenn. 227]; New Standard 
D. [quot State ex rel. King v. Board 
of Trustees of Firemen’s Pension 
Fund of Kansas City, 184 S.W. 929, 
930, 192 Mo.App. 583]; Webster D. 
[quot Harris v. Nashville, ete., R. Co., 
44 So. 962, 153 Ala. 139, 152, 14 L.R.A. 
N.S. 261]; Worcester D. [quot Chesa- 
peake, etc., R. Co. v. Patton, 9 W.Va. 
648, 656]; In re Hull, 110 P. 256, 257, 
18 Idaho 475, 30 L.R.A.N.S. 465; Mis- 
souri Pac. R. Co. v. Board of Com’rs 
of Atchison County, 287 P. 612, 613, 
130 Kan. 554 [quot Cyc]; Travers v. 
Wallace, 49 A. 415, 417, 93 Md. 507, 
514; Devore’s Appeal, 56 Pa. 163, 166; 
Ogden v. Glidden, 9 Wis. 46, 52. 


[a] “Of that kind” synonymous.— 
Strawberry Hill Land Corp. v. Star- 
buck, 97 S.E. 362, 366, 124 Va. 71. 


1. Webster D. [quot Harris y. 
Nashville, ete., R. Co., 44 So. 962, 153 
Ala. 139, 152, 14 L.R:A.N.S. 261]; 
Worcester D. [quot Chesapeake, etc., 
R. Co, v. Patton, 9 W.Va. 648, 656]; 
Missouri Pac. R. Co. v. Board of 
Com'rs of Atchison County, 287 P. 
612, 613, 180 Kan. 554 [quot Cyc]; Og- 
den v. Glidden, 9 Wis. 46, 52. 

[a] “Of the like kind” synony- 
mous.—Strawberry Hill Land Corp. 
= Starbuck, 97 S.E. 362, 366, 124 Va. 


2. New Standard D. [quot State 
ex rel. King v. Board of Trustees of 


ESE SEE See TE bet Se eS) a Se 
For later cases, developments and changes in the law see Annotations, same title and section humber,. 
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ery Co. Vv. 
951, 200 Wis. 237. 


resembling;* similar;* the same as has been there- 
tofore mentioned ;° the same as previously mentioned 
or specified.® Phrases: “Any such company,”? “any 
such eorporation,”® “any such domestic society,”° 
“any such ineligible person,”!® “any such munici- 
pality,”?2 “any such note,”!2 “any such notice,”+% 
“any such person,’’?!4 “any such switches or turn- 
outs,”!> “every such corporation,’!® “every such of- 
ficer, 17 “Gn such inelosure,’*® “in such manner,”?® 

“no such bridge or culvert, 920 “such bank,’’?+ “such 
child,’’22 “ sneb cities,”?8 “such conveyance, 24 “such 


deceased ehild,’’?5 “such disorderly conduct,”?® “such 
9928 


duties,”*? “sueh illegal keeping, 
“such issue,’®° “such offender,”’?? 


work.”’35 


“As such.” Of that class.?® 


Firemen’s Pension Fund of Kansas j 


esa: 184 S.W. 929, 930, 192 Mo.App. 


3. Webster D. [quot Harris v. 
Nashville, ete., R. Co., 44 So. 962, 153 
Pla ude hod. ool 4) Sha ANE S.- 26815 
Missouri Pac. R. Co. v. Board of 
Com’rs of Atchison County, 287 P. 
612, 6138, 130 Kan. 554 [quot Cyc]. 


4 Century D. [quot Charles Beh- 
Jen Sons’ Co. v. Ricketts, 164 N.E. 
436, 439, 30 OhioApp. 167; Traders’ 
Ins. Co. v. Dobbins & Ewing, 86 S.W. 
383, 385, 114 Tenn. 227]; Webster D. 
{quot Harris v. Nashville, ete., R. 
Go,, 44 °S0...962, 153)" Ala: 139, 1525.14 
L.R.A.N.S. 261]; Missouri Pac. R. Co. 
v. Board of Com’rs of Atchison Coun- 
— hak P. 612, 6138, 180 Kan. 554 [quot 
Cyc]. 


[a] “Similar” synonymous.—Straw- 
berry Hill Land Corp. v. Starbuck, 
97 S.E. 362, 366, 124 Va. 71. 


“Similar” 58 C.J. p 733. 


5. Strawberry Hill Land Corp. v. 
Starbuck, 97 S.E. 362, 366, 124 Va. 71. 


[a] Similar definition.—‘‘The same 
as has been mentioned.’ Warner El. 
Mfg. Co. v. Houston, (Civ.App.) 28 S. 
ee 408 [rev 30 S.W. 437, 88 Tex. 
484]. 


6. Century D. [quot Harris v. 
Nashville, ete., R. Co., 44 So. 962, 153 
lao bay Vl bey 44 oP PERLACNGS. 261: 
Evans v. State, 50 N.E. 820, 150. Ind. 
651, 653; State v. Connors, 94 P. 199, 
201, 37 Mont. 15; State v. Second Ju- 
dicial Dist. Ct., 68 P. 570, 26 Mont. 
396, 405; Traders’ Ins. Co. v. Dob- 
bins & Ewing, 86 S.W. 383, 385, 114 
Tenn. 227]; Missouri Pac. R. Co. v. 
Board of Com'‘rs of Atchison County, 
287 P. 612, 618, 130 Kan. 554 [quot 
LON on 

[a] Similar definition.—‘‘'The same 
as what has been mentioned or in- 
dicated.’”’ In re Hull, 110 P. 256, 257, 
18 Idaho 475, 30 L.R.A.N.S. 465. 


7. Johnson v. School Dist. No. 1 
of Multnomah County, 270 P. 764, 273 
BP. 886, 128 Or. 9. 

8. Cesar v. Bernard, 139 
974, 975, 79 Mise. 224. 


9. Woodmen of the World v. Mc- 
Cue, 294 P. 947, 949, 88 Colo. 209. 


-§10;. Reddelk v: “State, 170" P2273, 
ia LA2ORLCE 199. 

ll. Fox v. Clark, 59 A. 224,72 N. 
J.Law 100. 

12. Com. v. Miller, 3 Cush. (Mass.) 
243, 254. 


13. Bashaw Valley Co-op. Cream- 
Rhinehart, 227 N.W. 950, 


N.Y.S. 


t 


6“ 


“such 
“such property assessed,”*? “such term,”®* and “such. 


Phrase: 


SUCH 


county clerk.’’87 
Such as. 


ments,’’#1 


such injury,’’?° 


51 
ae pes same. 
pe a | 


“such other duties . . . 
provided by law,’’*? “such other facts,’”’*3 “such other 
furniture, fixtures, and equipment,”* 
household articles,”4® “such other injuries,’’*® “such 
other means,”*’ “such other order or decree,’’*® and 
“such other subdivisions of a county.’’*® 


[§ 3] 2. Expressing Identity. 
In this sense the term is used to indicate 
or suggest a person or thing originally specified®? 
by a name or designation.®? 


[60 C.J.] 987 


: A phrase construed to mean kind of; 
like ;* of such description;*® similar to.*° 


“Such other.” 


“Such other amuse- 
as may be 


Phrases: 


“such other 


Certain;®° the 


It may also be used as 


representing the object as already particularized in 


“As such 


14. State v. Ware, 59 So. 854, 102 
Miss. 634. 


15. Philadelphia v. River Front R. 
Cows 19 A 3h6) 13380 Pal 1384 ts 9. 


16. Griffin v. Interurban St. Ry. 
Cove 2) Nn 513775160 109 IN: Y. 438. 


17. State v. Govan, 2 S.W. 347, 48 
Ark .7'6, 8h. 


18. State v. Gemmell, 122 P. 268, 
269, 45 Mont. 210. 


19. State v. Ryan, 2 Mo.App. 303, 
310; Jenkins v. Ewin, 8 Heisk. (Tenn.) 
456, 479; Western Union Tel. Co. v. 
Harris, (Tenn.Ch.A.) 52 S.W. 748, 752. 


20. Holdgrafer v. Town of Benton, 
169 N.W. 574, 575, 168 Wis. 187. 


21. Thornton v. State, 63 S.E. 301, 
303, 5 Ga.App. 397 


22. State v. Wead, 150 N.E. 80, 81, 
113 OhioSt. 692. 


23. Swain v. Fritchman, 
319, 323, 21 Idaho 783. 


24. People ex rel. McGuinness v. 
Lewis, 111 N.Y.S. 398, 401, 127 App. 
Div. 107. 


25. Mayo v. Boyd, 3 Mass. 13, 16. 


26. Cohen v. Warden of Work- 
house, 150 N.Y.S. 596, 597. 


27. Ventura County vy. Clay, 44 P. 
488, 112 Cal. 65, 73. 


28. Hurd v. Nadeau, 
23954 SLGN. E183. 


29. Coolidge v. Hallauer, 105 N.W. 
568, 570, 126 Wis, 244. 

[a] Construed to mean “such an 
injury.”—Coolidge v. Hallauer, 105 
N.W. 568, 570, 126 Wis. 244. 

30. Travers v. Wallace, 49 A. 415, 
93 Md. 507, 514. 

31. Loftus v. U. S., 46 F.(2d) 841, 
847. 

32. Herr v. Graden, 148 P. 868, 864, 


59 Colo. 372; Holand v. State, 76 S.H. 
104, 105, 11 Ga.App. 769. 


33. City of Richmond v. Drewry- 


125 P. 


123 A. 236, 


Hughes Co., 94 S.E. 989, 992, 122 Va. 
178. 

34. Evans v. Com., 3 Metc. (Mass.) 
453, 455. 


[a] Construed to mean “a term” 
or “the term of” see Evans v. Com., 
3 Metc. (Mass.) 453, 455. 


35. City of St. Louis v. Terminal 
R. Ass’n, 109 S.W. 641, 644, 211 Mo. 
364. 


36. Century D. 


37. Ward v. Walters, 22 N.W. 844, 
63 Wis. 39, 42. 


38. Comey & Johnson Co. v. U. S., 


4 Ct.Cust.App. 285, 288. 


39. Reg. v. Randall, 4 E.&B. 564, 
569, 82 BE.C.L. 564, 119 Reprint 207. 

40. U.S. v. Seward, 9 Ct.Cust.App. 
18, 20; Charles Behlen Sons’ Co. v. 
Ricketts, 164 N.E. 436, 439, 30 Ohio 
ae 167. 

1. Zucarro v. State, 197 S.W. 982, 

985. 82 Tex.Cr.R. 1, L.R.A.1918B 354. 

42. See Other § 4. 


43. Vansant v. Commonwealth, 224 
S.W. 367, 370, 189 Ky. 1. 


44. St. Paul Fire & Marine Ins. Co. 
v. Nelson, 17 F.(2d) 26. 
45. In re Tidball, 

561. 


46. Betz v. Columbia Telephone 
vines S.W.(2d) 224, 228, 224 Mo.App. 


40 F.(2d) 560, 


47. Board of Com’rs of Harvey 
County v. Missouri Pac. R. Co., 220 P. 
1056, 1057, 114 Kan. 816, 


48. See Other § 4. 


49. Ex parte Haney, 103 S.W. 1155, 
51 Tex.Cr. 634; Ex parte Banks, (Tex, 
Cr.) 103 S.W. 1156. See Ex. parte 
na any 78 S.W. 849, 3538, 45 Tex.Cr. 
53825 


50. Webster D. [quot State v. Es- 
tep, 71 P. 857, 66 Kan. 416, 422]. 


51. Missouri. Pacific R. Co. -v. 
Board of Com’rs of Atchison County, 
287. P. 612, 613, 1300 Kan...554) [auot 
Gye]; Ackley v. Fish; 55 Vt. 18,) (210: 


“Same” 56 C.J. p 122. 


52. Judge v. Trust Co., 25 Pa.Dist. 
679, 681. 


[a] “It means identical with or 
similar to something which has been 
already specified or implied.” New 
Standard D. [quot State ex rel. King 
v. ‘Board of Trustees of Firemen’s 
Pension Fund of Kansas City, 184 S. 
W. 929, 930, 192 Mo.App. 583]; In re 
Hull, 110 P. 256, 257, 18 Idaho 475, 30 
L.R.A.N.S. 465; Strawberry Hill Land 
Corporation v. Starbuck, 97 S.E. 362, 
366, 124 Va. 71. 


[b] Construed to mean “identical.” ; 
—U. S. v. Johnson Co., 9 Ct.Cust. AED. 
258, 270. 


[c] “ ‘Such’ refers to what has 
been specified.”—Warner Hl. Mfg. Co. 
vy. Houston, (Civ.App.) 28 S.W. 405, 
408 [rev 30 S.W. 4387, 88 Tex. 489]. 


53. Judge v. Trust Co., 25 Pa.Dist. 
679, 681. 


[a] “For which the speaker for 
reasons of brevity, or convenience, or 
reserve, or from forgetfulness pre- 
fers to substitute, or must substitute 
for a general phrase.” Judge v. 
Trust Co., 25 Pa.Dist. 679, 681. 
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terms which are not mentioned.54 


fers to the last antecedent,®® unless the meaning 


would be impaired.®® 


Phrases: “Such accident,’’®* 
“such action, plaint, or. sult,’ 2° 
Ssieler aa eth libs 70% 


amounts,”®® “such appeal cases, 
attachment,’®* “such business,”®* 


“such city,’*+4 


54, Webster D. [quot Freeo Val. 
R. Co. v. Hodges, 151 S.W. 281, 282, 
105 Ark. 314; State v. Estep, 71 P. 
857, 66 Kan. 416, 422; Strawberry Hill 
Land Corp. v. Starbuck, 97 S.E. 362, 
366, 124 Va. 71]. 


[a] It is used to represent the ob- 
ject indefinitely, or particularized one 
way or another, or one and another 
not there mentioned. Webster D. 
[quot Garvin v. State, 13 Lea (Tenn.) 
162, 172]; Missouri Pacific R. Co. v. 
Board of Com’rs of Atchison Co., 287 
P. 612, 618, 1830 Kan. 554' {quot Cyc]. 


55. Mitchell v. Packham, 63 A. 
219, 221, 103 Md. 693; Summerman v. 
Knowles, SoG Law 202, 205; Straw- 
berry Hill Land Corp. v. Starbuck, 97 
S: BE: 3162; 366,124. Va. 71. 


[a] It grammatically refers to an 
antecedent.—Philadelphia v. River 


Front R. Co.) 19) Ai 356, 433) Pa. 134, 
139. 
[b] In statutes (1) it generally 


refers.to the last antecedent, but it 
may have two antecedents in the 
same section of a statute, or its ante- 
eedent may be found in a preceding 
section of a statute. Judge v. Trust 
Co., 25) Pa.Dist., 679% 681. (2) The 
words . ‘such, when used by 
way of reference to any person or 
thing shall apply to the person or 
thing last mentioned.” Pub. St. 
[1901] ¢ 2 § 14 [quot Piper v. Boston 
& M. R. Co., 75 A. 1041, 1046, 75 N.H. 
435]. (3) Rev. L. § 15 -e 1, in pre- 
scribing the construction to be given 
to statutes, provides that the word 
“such,” when used by way of refer- 
ence to a person or thing, shall apply 
to the same person or thing last men- 
tioned. Ackley v. Fish, 55 Vt. 18, 20. 


[c] As referring to omitted ante- 
ceflent.—The word ‘such,’ in a reso- 
lution of the county board, where it 
appears to perform no function in 
the sense in which employed, may 
sometimes be construed to refer to 
some omitted antecedent or conse- 
quent, and such antecedent or conse- 
quent supplied by construction. 
Cochran v. ye eben County, 113 Ill. 
App. 140, 144 


56. duinuiérien v. Knowles, 33 .N. 
J.Law 202, 205; Strawberry Hill 
Land Corp. v. Starbuck, 97 °SiH...362; 
366, 124 Va. 71. 


“The relative phrase ‘such carrier’ 
is not necessarily to be re- 
ferred . . according to strict 
grammatical construction, to the last 
antecedent . . when the meaning 
of the clause would be impaired.” 
Baltimore & O. S. Co. vu 
242 F, 420, 424. 


57. Fitch v. Mason City, ete., Trac- 
tion Co., 100 N.W. 618, 124 Iowa 665, 
670; Bannon vy. Séaboard Air Line R. 
Co., 52 F.(2d) 886, 887. 


58. Piper v. Boston & M. R. Co., 
75 A. 1041, 1046, 75 N.H. 435. 


“such action, 
“such actions, 
“such agencies, 
iens,”°? “such allowanece,’’®* “such amount, 70 RT Se 
67 
“such carrier, 
“such case,”*1 “such cases,’’?? “such circumstance, 
“such contract,”*> 
tion,”*® “such ‘ county,”*7 “such county or coun- 


SUCH 


It generally re- 


58 
60 
762 “eneh al- 


ase Pes cae: 
N70 


73 


affarted) pi98 


“such corpora- 
cers,’ 


59. Ricketts v. Lewis, 1 B.&Ad. 
197, 200, 20 E.C.L. 452, 109 Reprint 
761. 


60. Hill v. Arnold, 85 N.E. 97, 199 
Mass. 109. 


61. People-ex rel. Wiener v. Barr, 
228 N.Y.S. 192, 198, 223 App.Div. 310; 
People ex rel. Weiner v. Barr, 225 N. 
Y.S. 346. 

62. People ex rel. Kelly v. Public 
Service Commission, 157 N.Y.S. 703, 
705, 171 App.Div. 810. 

63. Gorcevich v. Zurbrick, 48 F. 
(2d) 1054, 1055. 

64. McWhorter v. 
CNBY2)* 2853 ey 

65. Hempstead v. Caunt, [1903] 2 
KB. 16. 


Benson, Hopk. 


66. Nye v. Board of Com’rs of 
Pie County, (N.M.) 9 P.(2d) 1023, 
1024. 


67. Collier v. Carter, 60 A. 104,.100 
Md. 381, 385. 


68. Daniels v. Clarke, 78 N.E. 571, 
193 Mass. 84, 85. 


69. Walker v. Giddings, 
512, 103 Mich. 344, 348. 


70. Baltimore & O. S. W. R. Co. vy. 
U. S., 242 F. 420, 424. 


71. Benton v. Benton, 104 P. 856, 
858, 78 Kan. 373. 


72. Williams v. State, 20 Fla. 391, 
396; Commonwealth v. Huber, 104 S. 
W. 282, 284, 126 Ky. 456. 


73. In re Gaskill, 130 F. 235, 237. 


74 Continental Baking Co. v. 
Woodring, 55 F.(2d) 347, 356. 


rhae: Johnson v. Coles, 21 Minn. 108, 


76. Freeo Val. R. Co. v. Hodges, 
151 S.W. 281,282, 105 Ark. 314; Cesar 
v. Bernard, 141 N.Y.S, 659, 663, 156 
App.Div. 724. 


77. Wellman v. Bergmann, 44 N, 
J.Liaaw 613, 615. 


78. Missouri Pacific R. Co. v. Board 
of Com’rs of Atchison County, 287 P. 
612, 6138, 180 Kan. 554. 


61 N.W. 


79. People ex rel. Sherwood Vv. ek 
of Buffalo, 216 N.Y.S. 468, 470, 12 
Mise. 290. 


80. Campbell v. City of Elkins, 52 


S.Hy 220, 223, 58 W.Va, 308, 2 LRA. 
N.S. 159. 

81. In re Valhoff, 238 F. 405, 406. 

82. State v. Fisher, 98 P. 713, 714, 
53 Or. 38. 

83. Rice v. Palmer, 96 S.W. 396, 
400, 78 Ark. 432; People v. Weber, 78 
N.E. 56, 222 Ill, 180, 185; Kemp vy. 
Holland, 10 Mo. 255, 258; State v. 


Mathews, (Okl.) 273 P. 352, 356; Dill- 
man v. State, 125 P. 367, 871, 20 Wyo. 


ties,’78 “such court,”"® “such date,”*° “such declara- 
tion, sD ecueh deer, ea Rosueh. election, 1783 such es- 
tate, 784 “such estimate, 
“such final judgment or decree,”’* “such gaming 
table,”§’ “such general law,’’*? “such goods,” “such 
injuries, os Keach injuries aloney?®?2 “such injury, 
“such invention,” 
sue,”°® “sueh judgment, 797 “such judgment being 
“such 
‘list,??? “sueli idameabtirert 8 “such material; 4 “such 
note,” ee page nuisanee,’’® “such offense,” eee offi- 
“such or similar imported merchandise, 


85 IS 


“such scanrinabiai: 


93 


94 “sueh inventory,”®® “such is- 


1 


land,”®® “such len, “such 


9 
404. 

84. People v. Koenig, 85 P. 1129, 
37 Colo. 283, 286. 


85. Williams v. Hybskmann, 
S.W. 377, 379, 811 Mo. 332. 

86. Rapp v. City of New York, 162 
N.Y.S. 300, 301, 176 App.Div. 155. 


87. U.S. v. Barber, 74 F. 483, 488, 
20° €:C. Al S616. 
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88. Garvin v. State, 13 Lea (Tenn.) 
162, 172. 
89. Gunther v. Huneke, 108 P. 1078, 


1080, 58 Wash. 494, 
90. Canada Sugar Refining Co. v. 
Reg., [1898] A.C. 735. 


91. Driskell v. United States 
Health & Accident Ins. Co., 93 S.W. 
880, 882, 117 Mo.App. 362. 


92. Moore v. Wildey Casualty Co., 
57 N.E. 673, 176 Mass. 418, 422. 


93. Continental Casualty Co. 
Colvin, 95 P. 565, 568, 77 Kan. 561. 


Vv. 


need In re Kaisling, 44 F.(2d) 863, 
95. Steinlein v. Halstead, 8 N.W. 

881, 52 Wis. 289, 291. 

are Carroll v. Burns, 108 Pa. 386, 
By 
.[a] In devise to daughters of tes- 


tatrix for life and after their death, 
then the legal issue of such daughters 

and the heirs and assigns of “‘such is- 
sue,’ the word ‘‘such” does not show 
that by “issue” administratrix meant 
See inak Carroll v. Burns, 108 Pa. 
8 


97. McGovern v. Rectanus, (Ky.) 
105 S.W. 965, 967, 14 L.R.A.N.S. 380. 


98. Ver Duyn v. Detroit & S. Plank 
Bord Co., 104 N.W. 612, 613, 141 Mich. 


99. Hamilton vy. 
47, 48, 101 Tex. 330. 


1. First Nat. Bank vy. Guarantee 
Title & Trust Co., 178 F. 187, 191, 101 
CIC AS 507; 


2. Ritchie Lumber Co. y. Nutter, 
66 S.E. 646, 649, 66 W.Va. 444 


8. Robert Portner Etnieet. Cows 
Southern Express Co., 63 S.E. 6, 8, 
109 Va. 22. 


Terrell, 107 S.W. 


4  Laev Lumber Co, v. pss a 101 
N.W. 425,:427, 123 Wis. 178 

5. Commonwealth v. Miller, 8 
Cush. (Mass.) 2438, 254, 
me State v. Estep, 71 P. 857, 66 Kan. 

7. State v. Connors, 94 P. 199, 201, 


37 Mont. 15. 


8. Sherry v. Lumpkin, 102 S.E. 658, 
661, 127 Va. 116. 


9. U.S. v. Johnson Co., 9 Ct.Cust. 
App. 258, 268. 


ror later cases, developments and changes in the law see Annotations, same title and section otven 


\ 


~ 


“such party,”"° “such period,”!1 “such person,’’!2 
“such persons,”*® “such place,”!4 “such property,”’15 
esuch property so seized,”*® “such purposes,’?7 

such records,”!® “such refusal,”1® “such sale with 
such agreement,”?° “such statement,’’21 “such state- 
ment of facts,”’?? “such stock,”23 “such suit before 
a justice,”** “such suits,’’?> “such sum,”2% “such tes- 
timony,”?? “such transfer,”?* “such trustee,”’?® “such 
vehicle,”’*® “such vehicle or ear,’”*! “such warrant,’’?? 
“such witness,’?* and “such work.’’?+4 


[§ 4] ©. As Pronoun. Such a person or thing; 
more commonly with a plural reference, such per- 
sons or things by ellipsis of the noun.*® 


Phrases: “Any such disorderly conduct as,’?® “in 
such manner as she shall appoint,’’?*? “such as he 
may deem necessary,”** “such as. heretofore fur- 
nished,’’?® “such as those already mentioned,’’?® “such 
charitable . . . purposes as he may .. . see 
fit,’*1 “such extra-hazardous employment whereby 
its life or limb is in danger,’’*? “such further orders 
as may be made,”*? “such land as may be neces- 
sary,”** “such longer period as may be needed,”*® 


SUCH—SUDDEN 
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“such management as shall be agreed upon,’*® “such 
of Mrs. M.’s children as,”47 “such other parts of said 
land as may . . . be required,”*® “such persons 
as would by law inherit the same,”*® “such publie 
service facilities . . . as may be reasonable and 
just,”°° “such rate or rates as the plaintiff might 
notify,”>! “to such children or child as the widow . 
should appoint,”’°? and “to such persons as would 
by law inherit the same.’’®? 


SUCKER. A person readily deceived.®4 


SUCTION. Act of drawing by exhaustion of air; 
induction.®5 


Phrases: “Suction cup,”®* and “snetion tread.”57 


SUDDEN. All at once;*® coming unexpectedly ;>9 
happening without notice ;°° happening without pre- 
vious notice or with very brief notice;*! rapid and 
unforeseen ;°? unexpected or unlooked for;® with- 
out warning or preparation.** While the word is 
sometimes used to signify quick or rapid,*® it does 
not mean instantaneous.®® 


Sudden affray. A difficulty or fight suddenly re- 


10. Hailfinger v. Meyer, 212 N.Y.S. 
746, 749, 215 App.Div. 35; Briley v. 
Briley, 224 P. 952, 953, 98 Okl. 101. 


11. Benoit v. New York Cent., etc., 
R. Co., 87 N.Y.S. 951, 94 App.Div. 24, 
27, 15 N.Y.Ann.Cas. 90. 


12. Dahlman v. Thomas, 
1065, 88 Wash. 653. 


13. Commonwealth v. Riley, 97 N. 
BH. 367, 369, 210 Mass. 387, Ann.Cas. 
1912D 388. 


14. Lang v. Berrien, 71 A. 117, 118, 
77 N.J.Law 214. 


15. Jersey City v. Board of Equali- 
zation of Taxes of New Jersey, 67 A. 
38, 40, 74 N.J.Law 753. 


16. U.S. ex rel. Frank v. Mathues, 
17 F.(2d) 274, 275. 


17. Gage v. School Dist. No. 7%, 9 
A. 387, 64 N.H. 232; 234. 


18. Delaney v. Framingham Gas 
Fuel & Power Co., 88 N.E. 773, 776, 
202 Mass. 359. 


19. Fishkill Nat. Bank v. Speight, 
47 N.Y. 668. 


20. Wenbourne Vi 
Alta. 285, 290. ; 

21. Wheelock v. Home Life Ins. 
Co., 131 N.W. 1081, 1083, 115 Minn. 
177; State v. Quantic, 94 P. 491, 500, 
37 Mont. 32; Spaulding v. Mutual Life 
Ins. Co. of New York, 117 A. 376, 382, 
96 Vt. 67. 

22. Kansas City, M. & O. Ry. Co. 
v. McMullen, (Tex.Civ.App.) 19 S. 
W.(2d) 98. 

23. Hood Rubber Co. v. Common- 
wealth, 131 N.H. 201, 202, 238 Mass. 
369. 


153 P. 


Mach. Co., 9 


24, Barlow v. Daniels, 25 W.Va. 
512; 519. 
25. Tuggle v. Enterprise Lumber 


Go., 51 S.H. 433, 434, 123 Ga. 480. 

26. Robinson vy. Consett Iron Co., 
[1916] 1 K.B. 856, 859; In re Andrew, 
1 Ch.D. 358, 361. 

27. Commonwealth y. Richardson, 
719 A. 222, 229 Pa. 609. 

28. Pittsburgh, C., C. & St. L. Ry. 
Co. v. Peck, 88 N.E. 939, 942, 172 Ind. 
562. 

29. Walsh v. Miller, 38 N.H. 381, 
51 OhioSt. 462, 481. 

30. U.S. v. One Black Horse, 129 
¥F. 167, 170. 


31. Hoskins v. North American 
Pets Ins. Co., 256 P. 981, 983, 123 Kan. 


32. Adams vy. Allen, 
Me, 249, 251. 


59 A.) 62, 99 


bein People v. Reyes, 10 Porto Rico 
384 Bone v. Hackett, 185 P. 131, 
132, 20 Ariz. 587. 

35. Century D. ° ‘ 

36. People v. Mansi, 113 N.Y.S. 


866, 868, 129 App.Div. 3386. 


' €7. Walsh v. Wallinger, 2 Russ.& 
M. 78, 11 Eng.Ch. 78, 39 Reprint 324. 


38. Tarpey v. McClure, 213 P. 983, 
987,190 Cal. 593. ; 


39. Harrow Spring Co. v. Whipple 
Harrow Co., 51 N.W. 197, 90 Mich. 147, 
149, 30 Am.S.R. 421. 


40. Ex p. Heyman, 
45 Tex.Cr. 532, 542. 


41. Re Hawkins, 36 Ont.W.N. 347, 
48. 


78 S.W. 349, 


42. Struthers v. 116). P11; 


App. 481, 484. 


[a] “Any” equivalent in this con- 
nection. Struthers v. People, 116 Ill. 
App. 481, 484. 


43. Snow v. Duxstad, 147 Pz 174, 
183, 23 Wyo. 82. 


44, Smouse v. Kansas City South- 
ern Ry. Co., 282 P. 183, 186, 129 Kan. 
176. 


45. McFadden v. Allen-Nelson Mill 
Co., 272 P. 714, 150 Wash. 249. 


46. Southern Pac. Co. v. Fore Riv- 
er Shipbuilding Co., 219 F. 378, 381. 


47. Ingraham v,. Meade, 13 F.Cas. 
No. 7,045, 3 Wall.Jr. 32. 


[a] As used in power of appoint- 
ment under a will, the term has been 
held to imply a power of selection in 
the donee of the power. Ingraham v. 
Meade; 13 F.Cas.No. 7,045, 3 Wall.Jr. 
32. 

48. Rene v. Carling Export Brew., 
etc., Co., 68 Ont.L. 582, [1929] 2 Dom. 
L.R. 881, 884. 

49. American Builders’ Corpora- 
tion v. Galligan, 114 A. 329, 93 N.J. 
Ka. 51. 

50. Chicago, etc., R. Co. v. State, 
99 P. 901, 905, 23 Okl. 94. 


51. Stark v. Somerville, 41 Ont.L. 


People, 


591, 41 Dom.L.R. 496 [aff 40 Ont.L. 
374]. 


52. Doe v. Alchin, 2 B.&Ald. 122, 
125, 106 Reprint 311. 


fa] As implying power of selec- 
tion see Doe v. Alchin, 2 B.&Ald. 122, 
125, 106 Reprint 311. 


53. In re Buzby’s Estate, 115 A. 
909, 98 N.J.Eq. 411. 


54. Century D. [quot People v. 
Simmons, 109 N.Y.S. 190, 125 App.Div. 


| 234, 237, 22 N.Y.Cr. 270]. 


55. Webster New Int. D. See 
Pennsylvania Rubber Co. v. Dread- 
naught Tire & Rubber Co., 225 F. 138, 
142 (implying a “sucking action”). 


56. Pennsylvania Rubber Co. v. 
Dreadnaught Tire & Rubber Co., 225 
B.-133, 7142. 


fa] “Vacuum cup” is equivalent.— 
Pennsylvania Rubber Co. v. Dread- 
nanan Tire & Rubber Co., 225 F. 138, 


57. Pennsylvania Rubber Co. v. 


Dreadnaught Tire & Rubber Co., 225 
F. 138, 145. 
58. Barnes v. Commercial Auto 


Body Co., (Mo.App.) 13 S.W.(2d) 553, 
554 [quot Oxford D.]. 


[a] Similar definition.—‘‘All of a 
sudden.” Barnes v. Commercial Auto 
Body Co., (Mo.App.) 13 S.W.(2d) 553, 
554 [quot Oxford D.]. 


59. Webster New Int. D. [quot 
Barnes v. Commercial Auto Body Co., 
(Mo.App.) 13 S.W.(2d) 553, 554]; 
Benjamin v. Metropolitan St. R. Co., 
151. S.W. 91, 93, 245 Mo. 598. 


60. Benjamin v. Metropolitan St. 
R. Co., supra. 


61. Webster New Int. D. [quot 
Barnes v. Commercial Auto Body Co., 
(Mo.App.) 13 S.W.(2d) 5538, 554]. 


62. Webster New Int. D. [quot 
Barnes v. Commercial Auto Body Co., 
supra]. 

63. Benjamin v. Metropolitan St. 
R. Co., 151 S.W. 91, 93, 245 Mo. 598. 


64. Oxford D. [quot Barnes v. 
Commercial Auto Body Co., (Mo.App.) 
13 S.W.(2d) 5538, 554]. 


65. Benjamin v. Metropolitan St. 
R. Co., 151 S.W. 91, 98, 245 Mo. 598. 


66. McDougal’s Case, (Me.) 144 A. 
446. 
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sulting from the mutual agreement of two or more 
parties.°7 

Sudden heat and passion. Technical terms of the 


common law to describe the offense of manslaugh- 
ter.®® 


Other phrases: “Sudden and sufficient provoca- 
tion,”®® “sudden appearance,”?° “sudden death,”7* 
“sudden or violent death,”72 “sudden impulse,?7# 
“sudden injury.’’*4 


SUDDENLY. In a sudden or unexpected man- 
ner.”® 
Phrases: “Suddenly assaulted,’7® “suddenly 


dead,’”*? “suddenly jerked.’’7® 

SUE.7® To seek justice or right from, by legal 
process;®® also to prosecute; to make legal claim; 
to seek for in law.*! 


Sue out. To petition for and take out, or to ap- 
ply for and obtain;®? also to obtain judicially; to 


SUDDEN—SUFFER 


° 86. 
out process,”*> and “suing out of the summons.”*® 


Other phrases: “Right to sue,”’* “sue for,”’* and 
“sue . . . to insolvency”; -89 also “sued "for and 


recovered.”?° 


SUERTES. In Spanish law, sowing grounds with- 
in the limits of a city, pueblo, or town, for eultivat- 
ing or planting, as gardens, vineyards, orchards, 
ete. 


Suerte de cafia is defined as each patch or lot 
into which a large sugar-cane field is divided.?? ~ 


SUFFER. To be affected by;®* to bear; to un- 
dergo; to endure; to support.°* Phrases: “Suffer 
an injustice,”®> “suffer any act,”°® and “suffer man- 
ifest wrong or injury”;°? also “damages suffered, 22018: 
and “suffered actual injury”; 39° and also ‘ ‘suffering 
from an industrial disease.” 


As implying permission “suffer’ has been vari- 
ously defined as meaning to admit;? to allow;? to 


issue. 84 


67. Cavanaugh v. Commonwealth, 
1907 SiWe 223, 127, 172 Ky. 799.5 See 
Tall v. Commissioners, (Ky.) 110 S. 
W. 425, 427; Violett v. Common- 
wealth, 12, S.W. 1, 24 Ky.L. 1720. 


As element of voluntary man- 
slaughter see Homicide § 115. 


68. Tall v. Commissioners, (Ky.) 
110 S.W. 425, 427; Metcalfe v. Com- 
monwealth, 86 S.W. 534, 535, 27 Ky.L, 
704; Brown v. Commonwealth, (Ky.) 
79 S.W. 1198, 1194; Violett v. Com- 
monwealth, 72, S.W. 1, 24 Ky.L. 1720; 
State v. Cheatwood, 20 S.C.L, 459, 462. 
See also Hemicide §§ 113-114. 


{a] “In sudden affray” held not a 

synonymous term as used in a statute 

defining an offense see Violett v. Com- 
monwealth, 72 S.W. 1, 24 Ky.L. 1720. 


[b] “Sudden heat of passion.”— 
Cavanaugh v. Commonwealth, 190 S. 
Wiles, plat, lie, Koy 499. 


69. Pelt v. State, 50 S. 832, 58 Fla. 
0. 


70. Metts v. Louisville Gas & Elec- 
tric Co., (Ky.) 1 S.W.(2d) 985, 986. 


71. Reg. v. Stephenson, 13 Q.B.D. 
8315, 336. 
72. State v. District Court of St. 


Louis County, 164 N.W. 585, 138 Minn. 
131, L.R.A.1918C 116 (in common talk 
a sudden or violent death is one oc- 
curring unexpectedly and not nat- 
urally or in the ordinary course of 
events). 


73. State v. Cheatwood, 20 S.C.L. 
459, 462. ; 
74. State v. Sloan, 56 P. 364, 22 


Mont. 293, 304, 305. 
75. Century D. 


[a]’ “Gradually” is the antithesis 
of the word. Bales v. Kansas City 
Public Serv. Co., (Mo.) 40 S.W.(2d) 
665. 


76. Spaight v. McGovern, 19 A. 246, 
16 R.I. 658, 660, 7 L.R.A. 38 8. 


77. Reg. v. Stephenson, 13 Q.B.D. 
$31, 336, 52 L.T.Rep.N.S. 267 (refer- 
red. to and commented upon in argu- 
ment of counsel). 

78. Barnes v. Commercial Auto 
pope. Co., (Mo.App.) 13 S.W.(2d) 553, 

79, “Sue and labor clause” in ma- 
rine insurance policy see Marine In- 
surance §§ 406-410. 

80. Webster D. [quot Kuklence v. 


Phrases: “Sue out a writ”;®* also “suing 


Vocht, 4 Pa.Co. 370, 372]. 


[a] This definition is broad enough 
to include final process. Kuklence v. 
Vocht, 4 Pa.Co. 370, 372 


81. U.S. v. Moore, 11 F. 248, 251 
[cit Webster D.]. 


“Prosecute” 50 C.J. p 794. 
“Suit” post. 


82. Webster D. [quot South Mis- 
souri Lumber Co. v. Wright, 21 S.W. 
811, 114 Mo. 326, 333]. 


[a] As to sue out a writ in chan- 
cery; to sue out a parton for a crim- 
inal. South Missouri Lumber Co. v. 
Wright, 21 S.W. 811, 114 Mo. 326, 333 
[quot Webster D.]. 


[b] Expression is used in such 
sense when applied to the commence- 
ment of a suit in those jurisdictions 
where the first step is the issuing of 
a writ, followed by filing a declara- 
tion, petition, or bill. South Missouri 
Lumber Co. Vv. Wright, 21 S.W. 811, 
114 Mo. 236, 333. 


83. Waxahachie v. Coler, 92 F. 284, 
286, 34 C.C.A. 349. 


[a] “Sued out” means obtained and 
issued. Waxahachie y. Coler, 92 F. 
284, 286, 34 C.C.A. 349. See In re 
ie Estate, 98 A. 719, 720, 253 Pa. 


[b] Terms “brought” and “sued 
out,” as applied to writs of error, and 
meaning the issuance of the writ by 
proper authority, and the filing of the 
same in the proper court, are used 
Synonymously. Waxahachie v. Coler, 
92 F. 284, 286, 34. C.C.A. 349. 


84. Waxahachie v. Coler, 92 F. 284, 
286, 34 C.C.A. 349; Kansas City Hy- 
draulic Press Brick Co. v. Barker, 50 
Mo.App. 60, 65. 

85. Kansas City Hydraulic Press 
Brick Co. v. Barker, 50 Mo.App. 60, 64 
(as signifying to petition for and 
take out or to apply for and obtain; 
as to sue out a welt in chancery or 
a pardon). 

Suing out process: 

As constituting commencement of ac- 

tions at law see Actions §§ 402-407. 
In equity see Equity § 362. 

Suing out writ of execution see Ex- 
ecutions § 114 note 45 [c]. 


86. West v. Engel, 14 So. 338, 101 
Ala. 509, 511. 


87. Lyle v. National Home for Dis- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


pie Volunteer Sonor 170 F. 842, 


88. Maud v. Terrell, 200 S.W. 375, 
377, 109 Tex. 97 [construing Rev. st. 
(1911) arts 7487-7502]. 


[a] “Commence an action” com- 
pared.—Maud v. Terrell, -200 S.W. 
375, 377, 109 Tex. $7. 


89. Pollard v. Murrell, 6 Ala. 661, 
662 (“sue . to insolvency” 
means that the’ party Shall exhaust 
the ordinary legal remedies provided. 
for the collection of debts). 


90. U.S. v. Moore, 11 F. 248, 251 
(meaning the same as “prosecuted 
for and recovered’’). 


Le Hart v. Burnett, 15 Cal. 530,. 
282, 


[a] Word by definition signifies a 
small, or middling-sized lot, suitable 
for a garden, vineyard, or orchard. 
Redding v. White, 27 Cal. 282, 286. 


92. Redding v. White, 27 Cal. 282, 
286 [cit Seoane’s Neuman & B. Da. 


93. Webster New Int. D. 


94. Johnson D. 
Bent, L. R. 3 Eq. 759, 761]. 


95. In re Ses 
479; 96 EB. F.Chi225, 


96. Roffey v. Leis L. R.. 3 Eq. 759, 
761 (as used in trust settlement were 
held to mean to endure or sustain, and 
to apply to something being done in 
invitum). 


97. State v. poe a 103 A. 203, 
204, 91 N.J.Law 560 


98. Beekman v. Van Dolsen, 24 N. 
Y.S. 414, 70 Hun 288, 294 (a guaranty 
that a person shall become liable for 


damages “suffered” means damages 
paid). 
99. Cary v. Hatch, 154 N.Y.S. 759, 


762, 91 Misc. 269. 


1. See Russell, 
[1921] 1 A.C. 351. 


2. Worcester D. [quot Duncan v. 


Ltd. v. 


Landis, 106 F. 8389, 849, 45 C.C.A. 
666; Ft. Wayne v. De Witt, 47 Ind. 
391, 394]; “Gregory v:.. UL" S.,5 10° B. 


Cas.No, 5,808, 17 Blatchf. 325. 


3. Duncan v. Landis, 106 F. 839, 
849, 45 C.C.A. 666; Gregory Viola see 
10 F.Cas.No. 5,803, 17 Blatchf. 325: 
Ft. Wayne v. De Witt, 47 Ind. 391, 
394; Armstrong v. Sumne & Ratter- 
man Co., 278 S.W. 111, 118, 211:Ky. 


_-_—_— 


Boe Redding v. White, 27 Cal.. 


[quot Roffey v._ 


PLI2TA Lah 


Corser, _. 


Her 7 
or suffer,” 


alymulen. 7) 2 ssuiter? 50... 


750; Adams v. Nichols, 1 Aik. (Vt.) 
316, 319; Willis v. Gerking, 186 P. 
1064, 109 Wash. 382, 386. 


fa] Knowledge.— (1) “Definition 
of ‘suffer’ . includes knowledge 
of what is to be done under the suffer- 
ance and permission, and intention 
that what is done is what is to be 
done.” Gregory v. U. S., 10 F.Cas.No. 
5,803 [quot Wilson v. State, 46 N.E. 
1050, 1051, 19 Ind.App. 389]. See Alli- 
son v. Commonwealth, 258 S.W. 680, 
221 Ky. 205; Allen v. Commonwealth, 
198 S.W. 896, 897, 178 Ky. 250; Lan- 
caster Hotel Co. v. Commonwealth, 
149 S.W. 942, 948, 149 Ky. 443; Bun- 
nell v. Commonwealth, 99 S.W. 237, 
238, 30 Ky.L. 491; Clover Creamery 
Co. v. Kanode, 129 S.E. '222, 223, 142 
Wet 42e! P/€2)) 0A person can not be 
convicted of “suffering” gaming in 
the absence of knowledge, connivance, 
or carelessness on his part. R. v. 
Dobie, 57 Dom.L.R. 290, 291, 35 Can. 
Cr.Cas. 10° E1921) 1 West. Wkly. 723. 
See Ruh v. Commonwealth, 133 S.W. 
249) 220,141) Ky. 585: But see In re 
Thomas, 103 F. 272, 274 (stating that 
word involves no intent). 


[b] Word implies negligent as well 
as a voluntary permission, and is not 
to be restricted to a mere voluntary or 
willful permission. Adams v, Nich- 
ols, 1- Aik. (Vt.) 316, 319. 


[ce] While word does not connote 
strong affirmative action, it does in- 
volve such an exercise of the will as 
effects results. Duncan vy. Landis, 
106 F. 839, 848, 45 C.C.A. 666. 


“Acquiesce” 1 C.J. p 905. 


Suffering preference through legal 
proceedings as constituting act of 
bankruptcy see Bankruptcy § 73. 


4. Standard D. [quot Willis v. 
meee 186 P. 1064, 109 Wash, 382, 


5. Century D. [quot Duncan v. 
Landis, 106 F. 839, 849, 45 C.C.A. 666]; 
Standard D. [quot Willis v. Gerking, 
186 P. 1064, 109 Wash. 382, 386]; Web- 
ster D. [quot Armstrong v. Sumne & 
Ratterman Co., 278 S.W. 111, 113, 211 
Ky. 750]; Worcester D. [quot Duncan 
v. Landis, supra; Ft. Wayne v. De 
Witt, 47 Ind. 391, 394]; Gregory v. 
Ty, Ss), 10 F.Cas. No. 5,803, 17 Blatchf. 
325; Bunnell v. Commonwealth, 99 
S.W. 23. Tao, NOU Le Viglusse Od 3 People 
v. Harrison, 170 N.Y.S. 876, 877, 183 
App.Div. 812; Robertson v. Ongley 
Electric Co., a N.Y.S. 605, 82 Hun 
585, 590 Laff. 40 N.E. 390, 146 N.Y. 20]; 
Adams Vv. Nichols, 1 Aik. (Vt.) 316, 
319. See Allen v. Commonwealth, 198 
S.W. 896, 897, 178 Ky. 250 (holding 
word as used in a statute and an in- 
dictment is synonymous with_ per- 
mit); Board of Education v. Board 
of Education, 10 OhioCir.Ct. 617, 620 
[rev 3 OhioS. &C.P. 70] (holding that 
the words are synonymous in popu- 
lar speech). 


[a] “Suffers” not distinguishable 
from “permits” see R. v. Dobie, (B. 
C.) 57 Dom.L.R. 290, 35 Can.Cr.Cas. 
£0; £19214; West.Wkly. 123. 


[b] “Suffer” and “permit” distin- 
guished.—(1) “The two words are 
pseudo-synonyms; there is a shade 
of difference between their meanings. 
The word ‘permit’ seems to convey 
the idea of affirmative action more 
than the word ‘suffer.’” Ft. Wayne 
y. De Witt, 47 Ind. 391, 395. (2) “Per- 
mit” is the more positive, denoting a 
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let;* to permit;® to tolerate;® not to forbid or hin- 
Phrases: “Do or suffer to be done,”® “make 
“suffer and permit,’’° “suffer a non- 
suit,” “suffer an unlawful use,’’!? “suffer . 
property to be tak- 


| passivity, 


SUFFER 


decided assent. Webster D. [quot 
Wilson v. State, 46 N.E. 1050, 1051, 
19 Ind.Anp. 389; Hicks v. Missouri 
Pace Re Cow (Mo. App.) 40 S.W.(2d) 
512; Curtis & Gartside Co. v. Pige, 
134 P. 1125, 1129, 39° Ok. 31]. (3) 
“Suffer” has a stronger passive and 
negative sense. In re Thomas, 103 
EF. 272, 274. (4) “To suffer is used in 
cases where our feelings are adverse, 
but we do not think best to resist. 
. ‘Suffer me to do this’ . 

supposes that there may be something 
unpleasant in the thing proposed.’ 
Webster D. [quot Curtis & Gartside 
Co. y.;Pigg, supra]: 


[c] Distinguished from “procure.” 
—(1) “Suffer” implies a passive con- 
dition, so to speak—as to allow, to 
permit—not a demonstrative, active 
course, like the word procure. Camp- 
bell _v. Traders’ Nat. Bank, 4 F.Cas. 
No. 2,370, 2 Biss. 423 [aff 14 Wall. 87, 
20 L. Ha. 832]. See In re Dibblee, q 
F.Cas.No. 3,884, 3 Ben. 2838. (2) A 
man may suffer a thing to be done, 
when he has the means of doing 
something other than suffering it to 
be done, without procuring it to be 
done. In re Dibbdlee, supra. 


6. Century D. [quot Duncan v. 
Landis, 106 F. 839, 849, 45 C.C.A. 
666]; "Standard D. [quot Willis v. 
Gerking, 186 P. 1064, 109 Wash. 382, 
386]; Webster D. [quot Armstrong 
v. Sumne & Ratterman Co., 278 S.W. 
111, 113, 211 Ky. 750]; Curtis & Gart- 
eS oe Vie Pigs, 134; Ps 21.25, 1128, 39 


[a] Other definitions.—(1) ‘Mere 
indifference, abstaining 
from preventive action.” In re Thom- 
as, 103 F. 272, 274. (2) “Grant leave 
or assent to.” Standard D. [quot Wil- 
lis v. Gerking, 186 P. 1064, 109 Wash. 
382, 386]. 


[b] Word sometimes implies a 
mere indifference. In re Thomas, 103 
F. 272, 274, 4 Am.Bankr. 575. 


7. Webster D. [quot Duncan v. 
Landis, 106 F. 839, 849, 45 C.C.A. 666; 
Armstrong v. Sumne & Ratterman 
Co. 278) Sawa LEY EAS 2a Ky, 2750 
(omitting quot ‘“not’’)]; Curtis & 
Gartside Co. v. Pigg, 134 P. 1125, 1129, 
39 Okl. 31. 


{a] Similar definitions.—(1) “To 
refrain from hindering.’ Century D. 
[quot Duncan v. Landis, 106 F. 839, 
849, 45 C.C.A. 666]. (2) “To refrain 
from forbidding or preventing.” 
Standard D. [quot Willis v. Gerking, 
186 P. 1064, 109 Wash. 382, 386]. 


[b] Power to prohibit or prevent 
implied.—(1) The sense in which the 
word is generally used imports that 
the doing of certain things may be 
permitted or suffered without an af- 
firmative act, but that it cannot be 
done without an omission to do some 
act which might have prevented it; 
or in other words, to suffer an act 
usually implies the power to prohibit, 
prevent or hinder it. Robertson v. 
Ongley Electric Co., 31_N.Y.S. 605, 82 
Hun 585, 590 [aff 40 "N.E. 390, 146 N.Y. 
20). See Purinton v. Jamrock, 80 N. 
BH. 802, 803, 804, 195 Mass. 187, 18 L. 
R.A.N.S. 926 (assuming to similar ef- 
fect but without any decision as to 
the meaning of the word). (2) Ac- 
cordingly, as used in a statute pro- 
viding that no woman endowed of 
lands, tenements, or hereditaments 
shall permit or suffer waste on the 
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en,”14 “suffer the child to wander,”!*® and “to not 
suffer” ;® also “suffers a game to be played,”!7 “suf- 
fers and permits,”18 and “suffers . . . 
large” ;1® and also “act done or suffered,”?° “adverse 
possession suffered,”’?! “suffered and permitted,’?? 


to go at 


same, etc., the term does not render 
the dowress liable for acts amounting 
to waste committed without her per-. 
mission by third persons. Willey v.. 
Laraway, 25 A. 436, 64 Vt. 559, 561. 
(3) Also as used in a covenant against 
encumbrances in a deed the term is 
held to imply a responsible control, 
and it cannot be held to apply to a 
thing not caused by the act of the 
party, nor within his power to pre-. 
vent. Block v. Citizens’ Trust & Sav-. 
ings: Bank, °207 (P2150; 513057 Cal. 
App. 518; Crist v. Fife, 183 Pp. 197, 41 
Cal.App. 509; Polak v. Mattson, 128 
P. 89," 92; 22 Idaho 127; Smith v. 
Eigerman, 31 N.E. 862, 363, 5 Ind.. 
App. 269, 51 Am.S.R. 281. 


[c] To suffer an act to be done by 
a person who can prevent is to per- 
mit or consent to it; to approve of it, 
and not to hinder it. It implies a 
willingness of the mind. Selleck v. 
Selleck, 19 Conn. 501, 504. . 


[d] Word implies no affirmative: 
act.—In re Thomas, 103 F. 272, 274. 


He. Wilson v. Twamley, [1904] 2 K.. 


9. Miller v. Prescott, 39 N.E. 409, 
163 Mass. 12, 13, 47 Am.S.R. 434 


10. Worcester City Mistioaees Soc, 
v. Memorial Church, 72 N.E. 71, 74, 
186 Mass. 531. 


11. Mason v. Kansas City Belt R. 
Co., 125 S.W. 1128, 1130, 226 Mo. 212, 
26 L.R.A.N.S. 914; Wetmore v. 
Crouch, 8'7-2S2w. 9549" 955, =183 "Po. 
647, 3 Ann.Cas. 94. See also Limita- 
tions of Actions § 539 


12. Miller v. Breadoth: 39 N.E. alee 
163 Mass. 12, 13, 47 Am.S.R. 434 


13. U. S. v. Robins Dry Dock & 
Repair Co., 13 F.(2d) 808, 811. 


14. Campbell v. Traders’ Nat. 
Bank, 4 F.Cas.No. 2,370, 2 Biss. 423 
[aff 14 Wall. 87, 20 L.Ed. 332]. 


.15. Philadelphia, etc, R. Co. v. 
Long, 75 Pa. 257, 2:65. 


[a] “To suffer a child to wander 
on the street has the sense of per- 
mit.” Philadelphia, ete, R. Co. v. 
Long, 75 Pa. 257, 265 [quot Dunseath 
v. Pittsburg, etc., Traction Co., 28 A. 
1021, 161 Pa. 124, 130]. 


16. See infra this note. 


[a] “To not suffer” is to resist, re- 
pel, expel, reject, disallow, repudiate, 
forbid (Curtis & Gartside Co. v. Pigg, 
134. P. 1125, 1129, 39 Okl. 31 [cit Fal- 
low Synonyms and Antonyms]), or 
to forbid, taboo, or hinder (Curtis & 
Gartside Co. v. Pigg, supra [cit Inter- 
national Libr. Ref. vol 6]). 


17. Bunnell v. Commonwealth, 99 
S.W. 237, 238, 30 Ky.L. 491. 


18. Bogen & Trummel vy. Protter, 
129 F. 5338, 534, 64 C.C.A. 63. 


19. Selleck v. Selleck, 19 Conn. 501, 
04. 


[a] Willfulness or carelessness im- 
plied in the phrase “to suffer such ani- 
mals to run at large’ see Pittsburg, 
éte., R. Co. v. Howard, 40 OhioSt. 6, 8. 


20. Mackintosh v. Stewart, 61 So. 
956, 958, 181 Ala. 328. 
21. Mackintosh v. Stewart, supra. 


22. Bright v. Sammons, (Mo.) 214 
S.W. 425, 428. 
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“suffered to engage,”’?* “suffered 


ceed,”?* and “suffered to run at large. 


SUFFERING. As a noun,”® distress or pain, or 
loss or injury.27. Phrase: “Extreme suffering.”?* 


As adjective the word may be used as in the phrase 


“suffering condition.”?® 


SUFFERANCE. Toleration; negative permission 
by not forbidding; passive consent; license implied 
from the omission or neglect to enforce an adverse 


right.?° 


Phrases: “Sufferance of employment,”*! “suffer- 


ance of illegal conditions.”*? 


SUFFICIENCY.** 


23. Curtis & Gartside Co. v. Pigg, 
Usd ee 15,1129, 39 Ol. si. 


24. Scheckells v. Ice Plant Mining 
Co., (Mo.) 180 S.W. 12, 15. 


25. Willis v. Gerking, 186 P. 1064, 
109 Wash. 382, 384 (construing Rem- 
angton Code § 3174). 


26. As verb see Suffer ante. 


27. Webster New Int. D. See St. 
Louis Southwestern R. Co. of Texas 
v. Highnote, (Tex.) 84 S.W. 365, 368. 


28. Chisholm v. Chisholm, (Fla.) 
125 So. 694, 702. 


29. Sturges v. Raymond, 27 Conn. 
473, 477. 

30. Black L. D. 

[a] Word connotes some oppor- 


tunity for knowledge, and something 
less than consent. People on Inf. of 
Price v. Sheffield Farms-Slawson- 
Decker Co., 121 N.E. 474, 476, 225 N.Y. 
25. 


[b] Used indiscriminately with 
“permission” in labor’law see People 
on Inf. of Price v. Sheffield Farms- 
Slawson-Decker Co., 121 N.E. 474, 476, 
225 aN. Y.20. 


Estates by sufferance as subject to 
execution see Executions § 75. 


Tenancies at sufferance see Land- 
lord and Tenant §§ 370-378. 


31. 
field Farms-Slawson-Decker Co., 
N.E. 474, 476, 225 N.Y. 25. 


32. People on Inf. of Price v. Shef- 
field Farms-Slawson-Decker Co., su- 
pra. 


33. See also Sufficient post. 
“Insufficiency” 32 C.J. p 948. 
34. Century D. 
“Adequacy” 1 C.J. p 1193. 


35. People v. McCurrie, (Ill.) 169 
N-E. 214. 


“Competency” 12 C.J. p 233. 
36. Hutchinson v. Concord, 41 Vt. 
271, 273, 98 Am.D. 584. 


37. Whitcomb v. Beyerlein, (Mont.) 
276 P. 430. 


38. “Insufficient” 32 C.J. p 948. 


39. Merchants’ Nat. Bank of Los 
Angeles v. Continental Nat. Bank of 
Los Angeles, (Cal.App.) 277 P. 354, 
364; Brittain v. Industrial Commis- 
Bee a ae 115 N.E. 110, 95 OhioSt. 

meas) . 


“Adequate” 12 C.J. p 1193. 


People on Inf. of Price v. sha 


40. Webster D. [quot Pensacola, 
etc., R,° Co. v. State, 5 So. 833, 25 Ma. 
310, 334, 3 L.R.A. 661]. 


Adequacy.** 
defined distinction between “competency” and “suf- 


SUFFER—SUFFICIENT 


° . ° 


9925 


ficieney.’’35 
Phrases: 


to pro- 


“sufficiency of the sureties. 


SUFFICIENT.?® 
petent;#1 enough;4? equal to the end proposed ;** 
what may be necessary to accomplish an objec 

Sufficient bond.*® An adequate one, without ref- 
erence as a general rule, to the conditions to be em- 
bodied in the instrument.*® 


“Sufficiency . . . of a highway,”?® 


37 
Adequate®® to suffice;*® com- 


t.44 


Other phrases: “Good and sufficient,’47 “good and 


sufficient guard,”*8 “good and _ sufficient deed,”*® 
“other sufficient cause, 


50 “sufficient. ability,” 


; “ ‘sufficient? accommodations,”®? “sufficient and se- 


There is a well 


[a] Similar definition.—‘‘Adequate 
to wants.” Webster New Int. D. 
[quot State v. Holter, 142 N.W. 657, 
663, 32 S.D. 48, 46 L.R.A.N.S,. 376, Ann. 
Cas.1916A 193]. 


41. Webster D. [quot Pensacola, 
etc., R. Co. v. State, 5 So. 833, 25 Fla. 
310, 334, 3 L.R.A. 661]; Merchants’ 
Nat. Bank of Los Angeles v. Conti- 
nental Nat. Bank of Los Angeles, 
(Cal.App.) 277 P. 354, 364. 


“Competent” 12 C.J. p 235. 


42. Webster New Int. D. [quot 
State v. Holter, 142 N.W. 657, 663, 3 
S.D. 43, 46 L.R.A.N.S. 376, Ann.Cas. 
1916A 193]; Varnum v. Thruston, 17 
Md. 470, 498; Brittain v. Industrial 
Commission of Ohio, 115 N.E. 110, 95 
OhioSt. 391, 394. 


[a] Word relates to quantity rath- 


er than quality, in the general under- | 


standing of its meaning. State v. 
Holter, 142 N.W. 657, 668, 32 S.D. 43, 
46 L.R.A.N.S. 376, Ann.Cas.1916A 193. 


“Enough” 20 C.J. p 1264. 
“Plenty” 49 C.J. p 1034. 


43. Webster D. [quot Pensacola, 
etc., R. Co. v. State, 5 So. 833, 25 Fla. 
310, 334, 3 L.R.A. 661]; Webster New 
Int. D. [quot State v. Holter, 142 N. 
W. 657, 663, 32 S.D. 43, 46 L.R.A.N.S. 
376, Ann.Cas.1916A 193]. 


[a] Another definition.—Fitness 
to answer the purpose for which it 
was intended.’ Galveston, H. & S. 

. Ry. Co. v. Enderle, (Tex.Civ.App.) 
170 S.W. 276, 277. 


[b]_ Used in sense of “adequacy 
and adaptation to the end desired” see 
Galveston, H. & S. A. Ry. Co. v. En- 
derle, (Tex.Civ.App.) 170 S.W. 276, 
277 [quot Houston & T. C. Ry. Co. v. 


Stevenson, (Tex.Commn.App.) 29 S. 
W..(2d) 995, 996]. 
[c] Not synonymous with “se- 


cure’ see Galveston, H. & S. A. Ry. 
Co. v. Enderle, (Tex.Civ.App.) 170 S. 
W. 276, 277. 


[d] “Essential” not equivalent.— 
An instruction, in an action for tres- 
pass to land, that by United States 
statutes a right of way for highways 
is granted over public lands, and long- 
continued user by the public is “suf- 
ficient” ‘to establish an acceptance of 
the grant, is not objectionable as de- 
claring long-continued user essential 
to the establishment of the highway. 
Montgomery v. Somers, 90 P. 674, 677, 
ie Or. 259. “Hissential” 21 -C.J. “p 


44. Varnum vy. 
470, 498. 


45. Sufficiency of bonds generally 
see Bonds §§ 4-48. 


Thruston, 17 Md. 


cure,”®? “sufficient barrier,”°* “sufficient case for 
the jury,’®® “sufficient cause,”>® “sufficient cloth- 


46. Lemen v. Drexel, 132 N.W. 184, 
187, 152 Iowa 144. 


47. Kansas City Southern R. Co. v. 
Greer, 119 S.W. 1121, 1128,'°90° Ark. 
531. j 


[a] “Suitable and safe” compared. 
—An instruction, reciting the require- 
ments of a statute defining a railroad 
company’s duty to maintain stock 
guards is not objectionable because it 


uses the words ‘good’ and “suffi- 
cient,” while the statute uses the 
words “suitable” and ‘safe’; the 


words being substantially the same. 
Kansas City Southern R. Co. v. Greer, 
LEICSIWe 112i 1123, 90 PATKS SOde oe 


48. Campbell v. Iowa Cent. R. Co., 
99 N.W. 1061, 124 Iowa 248, 249. 


49. See Good § 8 text and note 91. 


50. In re Isaacs’ Estate, 169 N.Y.S. 
1070, 1072, 103 Mise. 191; In re Peter- 


| son’s Estate, 124 N.Y.S. 907, 909, 68 


Mise. 10. 


51. In re Conklin, 139 N.Y.S. 449, 
450, 78 Misc. 269. 


[a] “Is shown to have means” in 
a request to charge, is held to have 
the same meaning as “of sufficient 
ability,” in a statute providing that 
“the father, mother and children of 
sufficient ability of a poor person who 
is insane, blind . . . so as to be 
unable by work to maintain himself, 
must, at their own charge, relieve and 
maintain him.” Keenan v. Brooklyn 
City R. Co., 40 N.E. 15, 145 NVY. 348, 
350. See Paupers §§ 2, 3, 175. 


52. Anderson v. South Carolina & 
G. R. Co., 61 S.E. 1096, 1098, 81 S.C. 1. 


53. Galveston, H. & S. A. Ry. Co. 
v. Enderle, (Tex.) 170 S.W. 276, 277 
(construing Rev. St. [1911] art 6713). 


54. Myers v. Sprin field, 112 M : 
489, 491, ery eee 


55. McCafferty v. Flinn, 107 P. 
225, 226, 32 Nev. 269 (construing 
Comp, L. § 3246 subd 5). 


56. Feldman v. American Palestine 
Line, 25 F.(2d) 1002, 1003; Burns v. 
Fred L. Davis Co., 271 F. 439, 444; 
People vy. Coombs, 98 P. 686, 9 Cal. App. 
262, 264; In re Assessment Board of 
Kent County, (Del.) 140 A. 701, 702; 
Lancaster vy. Hill, 71 S.E. 731, 732, 136 
Ga. 405, Ann.Cas.1912C 272; Pederson 
v.. Newton, 165 N.W. 378, 379, 139 
Minn, 24; State v. Duluth, 55 N.W. 
118, 53 Minn. 238, 244, 39 Am.S.R. 595; 
Wright County School Dist. No. 7 v. 
Thompson, 5 Minn. 280, 283; Gilroy v. 
Supreme Court, I, O. F., 67 A. LOST, 
1038, 75 N.J.Law 584, 14 L.R.A.N.S. 
632; Matter of Donlon, 21 N.Y.S. 114, 
66 Hun 199, 200; Matter of Beach, 24 
N.Y.S. 717, 3 Mise. 393, 394, 1 Pow. 
Surr, 469; People v. Murray, 23 N.Y.S. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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. 


mg “sufficient eonsideration,’5® “sufficient dis- 
tress,”"°? “sufficient draft,”%° “sufficient effects,”** 
sufficient evidence,”*? “ ‘sufficient? fence,”°? “suffi- 
for, os 
grounds,’*® “sufficient in law,’*? “sufficient instrue- 
tions,”®’ “sufficient means,”®® “sufficient notice of 
the entry of judgment,”?° “sufficient probative 
force,”"! “sufficient repair,”*™? “sufficient samples,”?2 
“sufficient security,”’’* “sufficient street,”7> “suffi- 
cient sureties,”’* “sufficient time,”’? “sufficient ti- 
tle,”'® “sufficient to identify,”7® “sufficient value,’”’®? 
“sufficient water,”®! “upon sufficient cause shown by 
affidavit,”** and “without sufficient cause.’”’83 


SUFFICIENTLY. A term which may have the 
same import and meaning as the word securely.8* 


cient firmness,”®+ “sufficient: 


Phrase: “Sufficiently fenced.’ 


160, 2 Mise. 152, 155, 23 N.Y.Civ.Proc. 
71 [aff 21 N.Y.S. 797, aff 33 N.E. 1084, 
138 N.Y. 685]; Matter of Odell, 23 N.Y. 
S. 143, 1 Misc. 390, 393, 1 Pow.Surr. 
408; Tomlinson v. Board of Equaliza- 
tion, 12 S.W. 414, 88 Tenn. 1, 5, 6 L.R. 
A. 207; Hossein vy. Bechunnissa, L. R. 
3 IndianApp. 209, 213; In re Sunder- 
land, [1911] 2 K.B. 658, 80 L.J.K.B. 
825, 828; In re Wilson, 85 L.J.K.B. 
1408, 1416; In re Scott, 58 Sol.J. 11; 
Meissenger v. Deuter, 32 Man. 1381, 
68 Dom.L.R. 731, 735, [1922] 2 West 
Wkly. 777. See also Cause 11 C.J. p 
39 text and note 17. 


[a] As meaning “legal cause.”—In 
re Assessment Board of Kent County, 
(Del.Super.) 140 A. 701, 702; Lan- 
easter v. Hill, 71 S-E. 731, 732, 136 Ga. 
405, Ann.Cas.1912C 272. 


[b] As meaning more than a “suf- 
ficient reason.’’—Gilroy v. Supreme 
Court, I. O. F., 67 A. 1037, 1038, 75 N. 
J.Law 584, 14 L.R.A.N.S. 632. 


[ec] “Probable cause” about synon- 
ymous.—Under Pen. Code, § 872, pro- 
viding that if it appears from the ex- 
amination that a public offense has 
been committed, and there is sufficient 
cause to believe defendant guilty, the 
term “sufficient cause,” as used in the 
statute being equivalent to the term 
“probable cause,’ as used in the ha- 
beas corpus act. Pen. Code § 1487. 
People v. Coombs, 98 P. 686, 687, 9 Cal. 
App. 262, 

57. Brittain v. Industrial Commis- 
sion of Ohio, 115 N.E. 110, 95 OhioSt. 
391, 394. 


58. Golson v. 
M3 Oals Vo, Loa. 
150-239. 

59. Van Rensselaer v. Snyder, 13 
N.Y. 299, 308; Hosford v. Ballard, 39 
How.Pr. (N.Y.) 162, 167 [aff 39 N.Y. 
147, 6 Transcr.App. 296]. 


“Distress” see Landlord and Ten- 
ant § 1576. 

60. Brummett v. Nemo Heater Co., 
59 N.E. 58, 177 Mass. 480, 484. 

61. Bowerbank y. Monteiro, 4 
Taunt. 844, 847, 128 Reprint 564, 14 
Rev.Rep. 679. 


Dunlap, 14 P. 576, 
See also Contracts §§ 


62. See Evidence §§ 1738-1806. 
‘63. Albright v. Bruner, 14 Ill.App. 
319, 320. See Robison v. Fetterman, 


- 14 A. 245, 9 Pa.Cas. 604 (approving in- 


structions to the jury given by the 
court below). See also Fences §§ 2, 
3; Railroads §§ 1502-1508. 


[a] “Sufficient railing or fence.”— 
Horton v. MacDonald, 185 A. 442, 444, 
105 Conn. 356. 


SUFFICIENT—SUGAR 


f respiration.** 
sufficient 


tions.8® 


SUGAR.°° 


ar cane.®! 


lump.°® 


SUFFIXES.®¢ 
SUFFOCATED. Choked or killed by stopping 


_SUFFRAGE.*® 
right or privilege of casting a vote at public elec- 


Refined sugar. 
some time, the form of white refined loaf or lump 
sugar;°? sugar known in the market as loaf and 
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A vote; the act of voting; the 


A sweet crystalline substance, pre- 
pared chiefly from the expressed juice of the sug- 


Such sugar as has assumed, at 


Other phrases: “Loaf sugar,”®* “sugar annually 
produced on the premises,”®* “sugar candy and all 


confectionery not specially provided for,”®* “sugar 


§ 16 note 73 [b]. 


64. Metzroth y. City of New York, 
150 N.E. 519, 521, 241 N.Y. 470 (con- 
Mien temporary roof and shed per- 
m . 


65. Barr v. Philadelphia, 43 A. 335, 
191 Pa. 438, 446, 


66. Davidor v. Rosenberg, 109 N.W. 
(eoneae 130. Wis, 22,..118 Am.S-R. 


67. National Bank of Goldsboro v. 
Hill, 226 F. 102, 108 (construing Re- 
visal N. C. [1905] § 1005). 

68. See Criminal Law §8§ 2353- 
2496; Trial [38 Cye 1595]. 

69. Young v. State, 100 So. 
201, 19 Ala.App. 664. 

70. Best Mfg. Co. v. Hutton, 141 P. 
653, 656, 49 Mont, 78. 


71. Galveston, H. & S. A. Ry. Co. 
v. American Grocery Co., (Tex. 
Commn.App.) 25 S.W.(2d) 588. 


72. Richmond, ete., R. Co. v. Bur- 
nett, 14 S.E. 372, 88 Va, 538, 541. 


73. Jenson yv, Perry, 17 A. 665, 126 
Pa. 495, 499, 12 Am.S.R. 888. 


74. Ownbey v. Morgan, 105 A. 838, 
843, 30 Del. 297. 


200, 


75. City of Superior y. Olt, 239 F. 
100, 102. 
76. Massachusetts Breweries Co. 


v. Herman, 76 A. 9438, 944, 106 Me. 
524; State v. Fitch, 16 N.W. 411, 30 
Minn. 532, 533. 


77. Sandwich Mfg. Co. v. Feary, 33 
N.W. 485, 22 Neb. 53, 67. 


[a] Tantamount to “a ‘reasonable’ 
opportunity.”—Barringer v. St. Louis 
TeaMa ~“& Si Re Co.) 85 -S.W.. 94, 96, 72 
Ark. 548. 


[b] So nearly synonymous with 
“ample” that no material error was 
committed in the use of the word 
“ample,” in an instruction as to the 
time a train should stop at a station 
to permit passengers to alight. St. 
Louis Southwestern R. Co. of Texas 
v. Haynes, (Tex.) 86 S.W. 934, 935. 


78. See Vendor and Purchaser [39 
Cyc 1450]. 
79. Baird v. Monroe, 89 P. 352, 


357, 150 Cal, 560; Best v. Wohlford, 
78 P. 293, 144 Cal. 733. 


80, Lyman v. Commissioners on 
Fisheries and Game, 97 N.E. 66, 67, 
211 Mass, 10. 


81. Milo Electric Light & Power 
Co. v. Sebec Dam Co., 84 A. 941, 943, 
109 Me. 427; Cargill v. Thompson, 52 


“Good and sufficient fence” see Good 'N.W. 644, 50 Minn. 211) 20%, 


82. Tucker v. Tucker, 142 N.E. 11, 
13, 194 Ind. 108. 


83. Pacifie® Mails Si aS; 
Schmidt, 36 S.Ct. 
250, 60 L.Wd. 982; 


Co.e Ne 
581, 241 U.S. 245, 
The Chester, 25 F. 
(2d) 908, 910; The Trader, 17 F.(2d) 
623, 625; The George W. Wells, 118 
Bt OL. ni Gor ; 

(84. See Evansville, etc., R. Co. v. 
Tipton, 101 Ind. 197, 198. 


“Securely” 56 C.J. p 1278. 

85.. Evansville, ete., R. Co. v. Tip- 
ton, 161 Ind. 197, 198. 

86. See Names § 8. 

87. Webster D. [quot U. S. v. Bar- 
bery*2.00 Di Cic7 9, 9a. 

[a] \“Asphyxiated”’ synonymous.— 


UW; S.-v.. Barber, 20, D.C,79, 93). “As- 
phydar7 > CJD. 00 t. 


Suffocation by water see Drown 19 

GJorp =7166: 

88. Suffrage: 

Exercise of as showing domicile see 
Homesteads § 409. 

Power to confer and regulate right of 
see Elections §§ 14-23, 42 (power to 
confer upon women). 7 

Qualifications as voter determining 
competency of juror see Grand Ju- 
ries § 13, Juries § 193. 

Right of: 

In general see Elections §§ 13-23. 

By Indians See Indians § 9. 

In corporate elections see Corpora- 
tions §§ 1808, 1809. 

Waiver of objection to juror on ac- 
count of not being an elector see 
Juries § 404%, 

89. Black L. D. 
90. In tariff schedules see Customs 

Duties § 34. 

91. Century D. 
92. Barlow v. ‘U. S., T Pet. (U.S.) 

404, 410, 8 L.Ed. 728. 


[a] “Bastard sugar” is not deem- 
ed, in a commercial sense “refined 
sugar.’ Barlow v. U. S., 7 Pet. (U.S.) 
404, 410, 8 L.Ed. 728. 


93. U.S. v. Eighty-five Hogsheads 
of Sugar, 25 F.Cas.No. 15,037, 2 Paine 
54. See also Customs Duties § 34 text 
and note 46. ‘ 


94. See Loaf 38 C.J. p 125 text and 
note 33. 
95. Damon v. Honolulu Plantation 


Co., 18 Hawaii 313, 3815. 


96. La Manna, Azema & Farnan v, 
Ua SS.) 1548. 9'55; 956) 
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cane seed,”®? “sugar in bags,”®* “sugar refiner.”®® 


SUGGEST.: To hint; to intimate;? to introduce 
indirectly to the thought; to introduce to another’s 
mind by the prompting of an indirect or mediate 
association, to place before another’s mind prob- 
lematically ;° also to propose with diffidence or mod- 
esty.® 

Phrase: “I suggest.”? 

SUGGESTIO FALSI. Affirmative false represen- 
tation;* an affirmative fraudulent act as distin- 
guished from a negative act of fraud, known as sup- 
pressio veri.® 

SUGGESTION.’® [§ 1] A. In General. A word 
said to be synonymous with neither “confession,”+* 


SUGAR—SUGGESTION , 


nor “eonsent,”!2 but to be in the nature of a hint 
or insinuation, lacking the element of probability.** 


Phrase: “Suggestion of error,”!* “suggestion of 
fraud.” 

[ 2] B. In Practice, a statement, formally en- 
tered on the record, of some fact or circumstance 
which will materially affect the further proceedings 
in the cause, but which, for some reason are not or 
cannot be pleaded.*® 


[§ 3] C. With Reference to Wills, a term applied 
specially to those means of persuasion employed to 
alter the will of a testator, and to prompt him to 
make a disposition different from that which he had 
in view.!7 °* 


97. 
457. 


98. Minford v. Moore & McCor- 
mack Co., Inc., 285 F. 207, 208. 


99. Zimmerling v. Harding, 95 F. 
129; 130 [aff 99 EF. 270, 39 C.CLA. 506]. 


1. See also Suggestion post. 
2. Century D. [quot Sims v. Rat- 


Holland v. State, 34 Ga. 455, 


eJiff, 110 N.E. 122, 124, 62 Ind.App. 
184]. : 

3. Webster D. [quot Sims v. Rat- 
cliff, supra]. 

4. Century D. [quot Sims v. Rat- 
cliff, supra]. 

5. Century D. [quot Sims v. Rat- 
cliff, supra]. 

6. Webster D. [quot Sims v. Rat- 
eliff, supra]. 


7. Hodges v. State, 182 P. 260, 263, 
16 Okl.Cr. 183. 


[a] As instruction.—The express- 
sion in a trial court’s instruction, 
“TI suggest” may be properly detined 
as “I instruct.” Hodges v. State, 182 
P. 260, 263, 16 Okl.Cr. 183. 

8. Turney v. Avery, 113 A. 710, 92 
N.J.Eq. 473. 

[a] One of the most usual modes 
of establishing fraud is by proving a 
suggestio falsi. Crislip v. Cain, 19 
W.Va. 438, 464, 


9. Newman v. Kay, 49 S.E. 926, 57 


W.Va. 98, 109, 68 L.R.A. 908, 
also Suppressio veri post. 


Fraudulent representations general- 
ly see Fraud §§ 8-27. 


10. See also Suggest ante. 


Suggestion to inventor as barring 
right to patent see Patents § 127. 


11. See McCall Co. v. Smith, 173 
S.W. 845, 117 Ark, 118, 


“Confession” 12 C.J. p 418. 


12. See McCall Co, v. Smith, 173 S. 
W. 845, 846, 117 Ark. 118. 


“Consent”? 12 C.J. p 515. 


13.. See Lopa v. Smith, (OhioApp.) 
174 N.E. 258, 259. 


[a] “Facts which merely suggest 
do not raise an inference of the ex- 
istence of the fact suggested, and 
therefore a suggestion is much less 
than an inference or presumption.” 
FORE, Smith, (OhioApp.) 174 N.E. 


14. Bacot v. Holloway, 
739, 140 Miss. 120. 


15. Hayes v. Lancaster, (N.C.) 163 
S.E. 602. See Suggestio falsi ante. 


16. C. J. Huebel Co. v. Mackinnon, 
152 N.W. 1098, 1100, 186 Mich. 617, 
Suggestion of: 


aa in action on bond see Bonds 


105 So. 


See | Death of party: 


As ground for abatement see Abate- 
ment and Revival §§ 293-299. 


For purpose of revival see Abate- 
ment and -Revival § 505. 


In writ of execution issued in name 
of all parties see Executions § 
155 text and note 94 


Procedure of, in appellate court 
after death of party see Appeal 
and Error § 994. 


Prior affirmance of judgments on mo- 
tion to dismiss writ of see Appeal 
and Error § 2418 note 93 [ce]. 


17. Zerega v. Percival, 15 So. 476, 
46 La.Ann, 590, 606 [cit Bouvier L. 


ede 


{a] Scope of term.—The words 
“suggestion” and “‘captation,” as used 
Ind’C: 1492, which declares that 
“proof is not admitted of the disposi- 
tion [contained in a will] having been 
made through hatred, anger, sugges- 
tion or captation,” include within 
their meaning all manner of rep- 
resentation and all manner of mental 
or moral duress or influence, whether 
accompanied by fraudulent practices 
or otherwise, which may have pre- 
ceded the making of the will and may 
be alleged to have influenced the dis- 
positions therein contained. Succes- 
sion of Schlumbrecht, 70 So. 76, 79, 
1388 La. 173. 


“Captation” 9 C.J. p 1281. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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SUICIDE 
By Joun H. Linton 


[60 C.J.] 995 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra this page] 


I. DEFINITION [§ 1] p 995 
II. CRIMINALITY [(§ 2] p 996 


ANALYSIS 


IiI. ATTEMPT TO COMMIT SUICIDE [§ 3] p 997 


IV. ADVISING, AIDING, OR INCITING TO COMMIT SUICIDE [§§ 4-6] p 998 


A. In General [§ 4] p 998 


B. Compacts To Commit Suicide [§ 5] p 998 
C. Prosecution [§ 6] p 999 


Evidence 
Homicide § 386. 


Killing another in attempt to commit suicide see Homi- 


cide § 70 text and note 69. 


[§ 1] The word “suicide,” as employed in its usu- 
al or colloquial and popular, as distinguished from 
its technical and legal, sense, includes all cases of 


in defense to prosecution for homicide see 


CROSS REFERENCES 


dent Insurance 
307; 


I. DEFINITION 


self-destruction irrespective of the mental condition 


1. U.S.—Knights Templars’, etc., 
Life Indemnity Co. v. Jarman, 23 S. 
Ct. 108, 187 U.S. 197, 200, 47 L.Ed. 139 
[aff 104 F. 638, 44 C.C.A. 93]. 

Ind.—Travelers’ Protective Ass’n 
of America v. Smith, 107 N.E. 283, 
291, 183 Ind. 59, Ann.Cas.1917E 1088. 


Miss.—Great Southern Life Ins. Co. 
v. Campbell, 114 So. 262, 263, 148 Miss. 
173, 56 A.L.R. 681. 

N.Y.—Breasted v. Farmers’ L. & T. 
Co., 8 N.Y. 299, 59 Am.D. 482, Seld. 114 
faff 4 Hill 73]; Benard v. Protected 
Home Circle, 146 N.Y.S. 232, 233, 161 
App.Div. 59. 

[a] Other statements of colloquial 


meaning.—(1) ‘‘The death of a party 


by his own voluntary act.” Bigelow 
v. Berkshire L. Ins. Co., 93 U.S. 284, 
287, 23 L.Ed. 918; Hart v. Modern 
Woodmen of America, 57 P. 936, 60 
Kan. 678, 683, 72 Am.S.R. 380; Grand 
Legion S. K. A. O. U. W. v. Korne- 
P, 292, 293, 10 Kan.App. 577; 
fquot Campbell v. Order of Washing- 
ton, 102 P. 410, 412, 53 Wash. 398]. 


[b] Synonymous term.—(1) In 
popular language the term “death by 
his own hand’ means the same as 
suicide. Breasted v. Farmers’ L. & T. 
Co., 8 N.Y. 299, 59 Am.D. 482, Seld. 
114 [aff 4 Hill 73]. (2) Synonymous 
terms used in life insurance policies 


-See Life Insurance § 303. 


{[c] Comprehends all kinds of 


human  self-destruction.—(1) In a 
broad sense, the word ‘suicide’ is 
sufficiently specific and comprehen- 
sive to cover all kinds of human self- 
destruction. Travelers’ Protective 
Ass’n of America v. Smith, 107 N.E. 
283, 291, 183 Ind. 59, Ann.Cas.1917E 
1088; Shipman v. Protected Home 
Circle, 67 N.E. 83, 85, 174 N.Y. 398, 
405, 63 L.R.A. 347; Benard v. Protect- 
ed Home Circle, 146 N.Y.S. 232, 233, 
161 App.Div. 59. (2) The meaning is 
not restricted to a wrongful act or 
self-murder. John Hancock Mut. L. 
Ins. Co. v. Moore, 34 Mich. 41, 45. 


[d] Origin.—The word ‘suicide’ 
is of modern origin; it does not oc- 
cur in the Bible, or in any English 
author before the reign of Charles 
II; probably, not until after the 
reign of Anne. It first occurs as an 
English word in Hale’s Pleas of the 
Crown. It is not in Hawkins, first 
published in 1716; but it is to be 
found in Blackstone. Clift v. Sch- 
wabe, 3 C.B. 437, 54 E.C.L. 437, 61 
E.C.b-£37, 


[e] Diversity in use of word.—A 
considerable diversity exists in the 
use of the word suicide; and hence 
it is almost, if not quite, an allow- 
able expression to say, that ‘the sui- 
cide of A was not suicide.” Life 
Assoc. of America v. Waller, 57 Ga. 
byeiele a Biey 


{f] Term may he used in a sense 


of the person committing the act.1 
and legal sense it means self-destruction by a sane 
person? or the voluntary and intentional destruction 


Suicide as excepted risk in insurance policy see Acci- 


§§ 108-110; Life Insurance §§ 301-— 


Mutual Benefit Insurance §§ 171-176. 


In its technical 


excluding the idea of criminality. 
Breasted v. Farmers’ L. & T. Co., 8 N. 
Y. 299, 304, 59 Am.D. 482, Seld. 114 
{aff 4 Hill 73]. 


2. Knights Templars’, etc., Life 
Indemnity Co. v. Jarman, 23 S.Ct. 108, 
187 U.S. 197, 200,47 WEHd. 139 [aft 
104 F. 638, 44 C.C.A. 93], 


[a] Legal meaning of word is not 
so broad as in its colloquial- use, 
which negiects the distinction be- 
tween the self-destruction of a sane 
man and the self-destruction of an 
insane man, Fraternal Relief Ass’n 
ie Edwards, 70 S.E. 265, 9 Ga.App. 


[b] As crime or offense.—(1) The 
word has often been employed to 
characterize a crime or offense (Moore 
v. Connecticut Mut, L. Ins. Co., 17 F, 
Cas.No. 9,755, 1 Flipp. 363; Life As- 
soc. of America v. Waller, 57 Ga. 533, 
536; Dean v. American Mut. L. Ins. 
Co., 4 Allen (Mass.) 96, 98; Connecti- 
cut Mut. L. Ins. Co. v. Groom, 86 Pa. 
92. 97, 27 Am.R. 689; Clift v. Schwabe, 
3 C.B. 437, 458, 54 E.C.L. 4387, 2 C.&K. 
137, 61 E.C.L. 137), (2) and suicide 
has been referred to as: a ‘“‘speciés 
of murder’ (Cem. v. Bowen, 13 Mass. 
3565) 358) 7% Am Di 154)5— (3) > SAeikind 
of self murder’’ (Life Assoc. of Amer- 
ica v. Waller, 57 Ga. 5338, 536); (4) 
“The crime of self-murder.” (Hncycl. 
Brit. [quot Life Assoc. of America v. 
Waller, supra]); (5) ‘Self-murder, 
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of his own life by a person of sound mind,* the fur- 
ther qualification being added by some definitions 


SUICIDE 


In order that suicide may constitute an offense or 
crime the act must be intentional,’ hence committed 


that he must have attained years of discretion.* | by a person of sound mind.® 


[§ 2] By the early English common law suicide 


II. CRIMINALITY 


was a felony’? punishable by forfeiture of the goods 


the horrid crime of destroying one’s 


life.” (Johnson D. [quot Life Assoc. 
of America v. Waller, 57 Ga. 533, 
5351); (6) “Self-murder.” (Bishop 


New Cr. L. § 1187 [quot Com. v. Hicks, 
82 S.W. 265, 266, 118 Ky. 637, 26 Ky.L. 


511]); (7) “Voluntary, criminal self- 
destruction.’”’ (Supreme Commandery 
K. G. R. v. Ainsworth, 71 Ala. 436, 


447, 46 Am.R. 332); (8) ; 
taking one’s own life voluntarily and 
intentionally—self-murder.” (Samp- 
son v. Ladies of Maccabees of_ the 
World, 131 N.W. 1022, 1024, 89 Neb. 
641 [cit Webster New Int. D.]). (9) 
“The act of suicide is considered by 
the law to be murder, and the person 
making away with himself is accord- 
ingly styled a self-murderer.”” Ency- 
clopaedia Americana [quot Life As- 
soc. of America v. Waller, supra]. 
(10) Suicide was only cognizable at 
common law when the person was 
“felo de se, or guilty of a felonious 
act.” John Hancock Mut. L. Ins. Co. 
v. Moore, 34 Mich. 41, 45. 


Within meaning of insurance policy 
see Life Insurance § 304; Mutual 
Benefit Insurance §§ 172-174; <Acci- 
dent Insurance §§ 108, 109. 


3. Ga.—lLife Assoc. of America v. 
Waller, 57 Ga. 533, 535; Mutual Life 
Ins. Co. v. Durden, 72 S.E. 295, 297, 

_ 9 Ga.App. 797. 


Mass.—Dean v. American Mut. L. 
Ins. Co., 4 Allen 96, 98. 


N.Y.—Shipman v. Protected Home 
Circle, 67 N.E. 88, 174 N.Y. 398, 405, 
63 L.R.A. 347. 


Pa.—Connecticut Mut. L. Ins. Co. 
ie Groom, 86 Pa. 92, 97, 27 Am.R. 
89 


Va.—Plunkett v. Supreme Conclave, 
Improved Order of Heptasophs, 55 S. 
E. 9, 10, 105 Va. 645. 


[a] Other definitions.—(1) ‘‘Inten- 
tional self-destruction.” New York 
Mut. L. Ins. Co. v. Wiswell, 44 P. 996, 
56'Kan. 765, 768, 35 L.R.A. 258; Mauch 
v. Supreme Tribe of Ben Hur, 91 N.Y. 
S. 367, 8370, 100 App.Div. 49. (2) “The 
act of designedly taking one’s own 
life.” A.&H.Enec.L. (1st ed) p 490 
[quot Supreme Council of Royal Ar- 
canum v, Pels, 70 N.E. 697, 698, 209 Il. 
33; Parker v. Attna Life Ins. Co., 232 
SW. 708, 713, 289 Mo. 42]. (3) The 
act of “designedly destroying one’s 
own life.” Century D. [quot Plunkett 
v. Supreme Conclave, Improved Order 
of Heptasophs, supra; Parker v. tna 
Life Ins. Co., 232 S.W. 708, 718, 289 
Mo. 42; Weber v. Supreme Tent K. 
M., 65 N.E. 258, 172. N.Y. 490, 493, 92 
Am.S.R. 753]. To same effect Rudolph 
v. United States, 36 App.D.C. 379. 4) 
“An' intended voluntary taking! of 
one’s life.’ New York Life Ins. Co. 
v. Pater, 17 F.(2d) 9638, 964. 


[b] Statutory definition.—‘‘The in- 
tentional taking of one’s own life.” 
Pen. Code § 172 (Pen. L. § 2300) [quot 
Shipman v. Protected Home Circle, 
67 N.E. 83, 85, 174 N.Y. 398, 68 L.R.A. 
347; Mauch v. Supreme Tribe of Ben 
Hur, 91 N.Y.S. 367, 369, 100 App.Div. 
49]; Wash. Cr. Code § 2885 (1 Rem- 
‘ington & B. Codes Annot.) [quot Unit- 
ed States Fidelity & Guaranty Co. v. 
Blum, 258 F. 897, 901]. 


“The act of: 


4 Rudolph v. United States, 36 
App.D.C. 879, 385; Parker v. Attna 
Life Ins. Co., 232 S.W. 708, 713, 289 
Mo. 42; Century D. [quot Weber v. 
Supreme Tent K. M., 65 N.E. 258, 172 
N.Y. 490, 492, 92 Am.S.R. 753; Plunk- 
ett v. Supreme Conclave, Improved 
Order of Heptasophs, 55 S.l.. 9; Ae 
105 Va. 643]; Webster D. [quot Life 
Assoc. of America v. Waller, 57 Ga. 
5338, 585; Connecticut Mut. L. Ins. Co. 
v. Groom, 86 Pa. 92, 27 Am.R. 689]; 
Blackstone Comm. p 189 [quot Moore 
v. Connecticut Mut. L. Ins. Co., 17 F. 
Cas.No. 9,755, 1 Flipp. 363]; Life As- 
Bee of America v. Waller, 57 Ga. 533, 

36. 


[a] Other definitions including 
qualification.—(1) “The deliberate act 
of self-destruction by a person of 
sound mind and having attained years 
of discretion.” Johnson New Univ. 
Encycl. (2) “The act of designedly 
destroying one’s own life, committed 
by a person of years and discretion, 
and of sound mind; self murder.” 
Webster D. [quot Life Assoc. of Amer- 
ica v.-Waller, 57 Ga. 533, 536; Con- 
necticut Mut. L. Ins. Co. v. Groom, 86 
Pa. 92,°9%5027. Am.R- 689). 


Lb] Felo de se or suicide is 
“where a man of the age of discre- 
tion, and compos mentis, voluntarily 
kills himself.’ 1 HaleP.C. p 411 [quot 
Life Assoc. of America v. Waller, 
57 Ga. 538, 536; McMahan v. State, 
53 So. 89, 168 Ala. 70]. 


[ec] As meaning the person in- 
volved.—(1) “[One who] deliberately 
puts an end to his own existence, or 
commits any unlawful, malicious act, 
the consequence of which is his own 
death.” Grand Lodge I. O. M. A. v. 
Wieling, 48 N.E. 59, 62, 168 Ill. 408, 
61 Am.S.R. 123; 4 Blackstone Comm. 
p 189 [quot Moore v. Connecticut 
Mut. L. Ins. Co., 17 F.Cas.No. 9,755, 1 
Flipp. 363, 365; Life Assoc. of America 
v. Waller, 57 Ga. 533, 5386]. (2) A sui- 
cide is defined to be “one who commits 
Suicide; at common law, one who, 
being of years of discretion and sound 
mind, destroys himself.’’ Century D. 
[quot Weber v. Supreme Tent K. M., 
65 N-H. 258, 172 N.Y. 490, 492, 92 Am. 
S.R. 753 (quot Mauch v. Supreme 
Tribe of Ben Hur, 91 N.Y.S. 367, 100 
App.Div. 49) 1]. (3) The distemper 
requisite to avoid the feloniousness 
“must be such an alienation of mind 
that renders them to be madmen or 
frantic, or destitute of the use of rea- 
son.” 1 HaleP.C. p 412 [quot Mc- 
Mahan vy. State, 53 So. 89, 168 Ala. 70]. 


[d] Infant killing himself while 
under the age of discretion cannot be 
a felo de se. 1 Hawkins P.C. p 67. 


5. Equitable L. Assur.’ Soc. v. Pat- 
erson, 41 Ga. 338, 367, 5 Am.R. 535; 
Parker v. Adtna Life Ins, Co., 232 S.W. 
708, 714, 289 Mo. 42; Shipman y. Pro- 
tected Home Circle, 67 N.E. 83, 85, 174 
N.Y. 398, 63 L.R.A. 347; Mauch vy. 
Supreme Tribe of Ben Hur, 91 N.Y.S. 
367, 870, 100 App.Div. 49; Reg. v. 
Moore, 3 C.&K. 319. 


[a] Death by accident, (1) even 
though it be the result of one’s own 
act, is not suicide. Mutual Life Ins. 
Co. v. Durden, 72 S.B.. 295, 297, 9 Ga. 
App. 797; Parker y. Adtna Life Ins. 


and chattels® of the felo de se, as the suicide was 


Coun 232 SW 2008, 714,828 9" Mor 42% 
Penfold v. Universal L. Ins. Co., 85 
INGY. S807) 3 9e Am Eee 660 5 Pier Genie 
Travelers’ L. Ins. Co., 34 Wis. 389, 
396; (2) Death by accident, and death 
by one’s own hand, when deprived of 
reason, stand on principle in the same 
category, as in both eases the act is 
done without a _ controlling mind. 
Breasted v. Farmers’ L. & T. Co., 8 N. 
Y. 299, 59 Am.D. 482, Seld. 114 [aff 
4 Hill 73]. (3) Presumption against 
suicide see Evidence § 35; Death § 
167 note 78. 


6. U.S.—Jarnagin v. Travelers’ 
Protective Ass’n of America, 133 F. 
892, 895, 66.C.C.A. 622, 68 L.R.A. 499. 

D.C.—Rudolph v. United States, 36 
App.D.C. 379, 385. : 

Ga.—Mutual Life Ins. Co. v. Dur- 
den, 72 S.E. 295, 297, 9 Ga.App. 797. 


Mich.—John Hancock Mut. L. Ins. 
Co. v. Moore, 34 Mich. 41, 45. 


Mo.—Parker v. Attna Life Ins. Co., 


232 S.W. 708, 718, 289 Mo. 42 [quot 


Century D.]. 


N.Y.—Shipman vy. Protected Home 
Circle, 67 N.E. 83, 85, 174 N.Y. 398, 63 
L.R.A. 347; Weber v. Supreme Tent 
K. M., 65 N.E. 258, 172 N.Y. 490, 493, 
92 Am.S.R. 752 [quot Century D.]. 


Wash.—Hepner v. Department of 
Labor and Industries of State of 
RED eetOn, 250 P. 461, 141 Wash. 


“If a man lose his memory by the 
rage of sickness or infirmity, and kill 
himself while he is not compos men- 
tis, he is no felo de se; for, as he can- 
not commit murder upon another, so 
in that case he cannot commit murder 
upon himself.” Lord Coke, 3 Inst., 
54 [quot Life Assoc. of America v. 
Waller, 57 Ga. 533, 536]. : 


[a] Moral element.—‘In suicide, 
proper, there must be a moral ele- 
ment, and the presence of that de- 
pends upon whether the man is so 
far rational as to be able to discern 
the difference between right and 
wrong. If, from disease or misfor- 
tune, he is so utterly irrational as to 
be equally innocent with or without 
attempting the forbidden violence, he 
is not a moral agent, and his act is 
that of a mere animal that has: lost 
the instinct of  self-preservation.” 
Life Assoc. of America v. Waller, 57 
Ga. 533, 53%, 


7 1 HaleP.C. p 411. See Penn Mut. 
Life, Ins, Co. v. Cobbs, 123 So. 94, 23 
Ala.App. 205; Rudolph v. United 
States, 36 App.D.C. 379; Mutual Life 
Ins. Co. v. Durden, 72 S.E. 295, 9 Ga. 
App. 797 [cit Cyc]; Burnett v. People, 
68 N.E. 505, 204 Ill, 208, 98 Am.S.R. 
206, 66 L.R.A. 304; May v. Pennell, 
64 A. 885, 101 Me. 516, 7 L.R.A.N.S. 
286, 115 Am.S.R. 334, 8 Ann.Cas. 351; 
Com. v. Mink, 123 Mass. 422, 25 Am.R, 
109; Com. v. Wright, 26 Pa.Co. 666; 
Stone v. World Newspaper Co., Ltd. 
44 Ont.L. 33. : 


SL. Aa wkinsR, Gite ae See 
Rudolph y. United States, 36 App.D.c. 
379; Mutual Life Ins. Co. of New 
York v. Durden, 72 S.B. 295; 297, 9 
Ga.App. 797; Burnett v. People, 68 
N.E. 505, 204 Ill. 208, 98 Am.S.R. 206, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2-3] 


ealled,® and the ignominious burial of his body in 
the highway ;'° but since the forfeiture of the prop- 
erty of a felon is now abrogated by statute! and 
burial in the highway is either forbidden by stat- 
ute’* or has fallen into disuse owing to adverse 
public sentiment,'® and since the successful suicide 
himself is no longer amenable to human punish- 
ment,'* the question of the criminality of his act is 
of importance only incidentally!® as determining 
the criminality of aiders and abettors'* or of persons 


' 
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tion of law.!9 


from.?1 
ent view.?2 
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joining in suicide pacts’? or of attempts to commit 
suicide,*® or in determining whether or not his act 
is such that it exempts an insurer from liability be- 
cause his death is in or in consequence of a viola- 
According to some authorities, since 
the act is one for which no punishment is provided, 
it is not regarded as criminal,?° with the result that 
the incidents of a criminal act do not follow there- 
Other authorities, however, take a differ- 


IiI. ATTEMPT TO COMMIT SUICIDE 


{§ 3] If the act of suicide fails to accomplish 
its purpose, it constitutes an attempt to commit sui- 
eide,?* which is unlawful and eriminal,?* and an 
indictable offense both at common law?® and under 


66 L.R.A. 304; May v. Pennell, 64 A. 
885, 887, 101 Me, 516, 7 L.R.A.N.S. 286, 
115 Am.S.R. 334, 8 Ann.Cas. 351; Com. 
v. Mink, 123 Mass, 422, 25 Am.R. 109; 
Com. v. Wright, 26 Pa.Co. 666; Hales 
v. Petit, 1 Plowd. 253, 75 Reprint 387 
(holding that where husband and wife 
were joint tenants of a term for 
years, the husband becomes felo de se, 
and the wife is in by survivor, yet 
upon office found, the king shall have 
the whole term). 


[a] In Bracton’s time a person 
who committed suicide in order to 
avoid a conviction for a crime for- 
feited his lands; other suicides for- 
feited their goods and all chattels 
real whereof they were possessed 
jointly with the wife, or in her right, 
thus punishing the wife for the .of- 
fense. Com. vy. Wright, 26 Pa.Co. 666. 


9. “Felo de se” 25 C.J. p 1011. 
10. 1 HawkinsP.Cc. p 68. 


See Mutual Life Ins. Co. v. Durden, 
72 S.BE. 295, 9 Ga.App. 797 [cit Cyc]; 
Com. v. Mink, 123 Mass. 422, 25 Am.R. 
109; Com. v. Wright, 26 Pa.Co. 666. 


11. See Fines, Forfeitures, and 
Penalties § 48. 
12. See statutory provisions. 


[a] In England the right to direct 
the body of a suicide to be buried in 
the highway was later prohibited (see 
4 Geo. IV ¢ 52), and the interment of 
such person could be made in any 
manner authorized by _the English 
burial laws. Com. v. Wright, 26 Pa. 
Co. 666. 


13. See Burnett v. People, 68 N.E. 
505, 204 Ill. 208, 98 Am.S.R. 206, 66 
L.R.A. 304 (‘we have never .... 
seen fit to define what character of 
purial our citizens shall enjoy’); 
Stone v. World Newspaper Co., Ltd., 
44 Ont.L. 33 (wherein the court said: 
“The right then existing [Sept. 17, 
1792] on the part of coroners of di- 
recting the body of a suicide to be 
buried in the highway has never been 
abrogated by the statutes though tak- 
en away in England in 1823 by 4 Geo. 
TV c 52. The statute exists though 
fallen into disuse owing to adverse 
public sentiment’). 


[a] In Massachusetts, under the 
act of 1660, suicides were denied the 
privilege of christian burial, and were 
directed to be buried in the highway, 
with a cart load of stones laid upon 
the grave, “as a brand of infamy.” 
Com. v. Mink, 123 Mass. 422, 25 Am.R. 
109. 

14. May v. Pennell, 64 A. 885, 101 
Me. 516, 7 L.R.A.N.S. 286, 115 Am.S.R. 
334, 8 Ann.Cas. 351. 


’ [a] Athenian law provided for cut- 
ting off the hand which committed 


some statutes.?® 


the act. 4 Blackstone Comm. p 189 
[quot Commonwealth v. Hicks, 82 S. 
W. 265, 26 Ky.L. 511; Com. v. Wright, 
26 Pa.Co. 666,.667]. 


15. McMahan v. State, 53 So. 89, 
168 Ala. 70. See May v. Pennell, 64 
A. 885, 101 Me. 516, 7 L.R.A.N.S. 286, 
115 Am.S.R. 334, 8 Ann.Cas. 351 (hold- 
ing an attempt not an indictable of- 
fense). 


16. See infra § 4, 
17. See infra § 5. 
18. See infra § 3. 


19. See Life Insurance § 296; Mu- 
tual Benefit Insurance § 170. 


Liability of insurer for death by 
suicide generally see Accident Insur- 
ance §§ 108-110; Life Insurance §§ 
epee he Mutual Benefit Insurance §§ 


20. May v. Pennell, 64 A. 885, 101 
Me, 516, 7 L.R.A.N.S. 286, 115 Am.S.R. 
334, 8 Ann.Cas. 351; Com. v. Wright, 
26 Pa.Co. 666; Sanders y. State, 112 
S.W. 68, 54 Tex.Cr. 101. 


21. May v. Pennell, 64 A. 885, 101 


Me. 516, 7 L.R.A.N.S. 286, 115 Am. 
S.R.* 334, 8° Ann:Cas.” 351;°Comit v. 
Wright, 26 Pa.Co. 666; Sanders v. 


State, 112 S.W. 68, 54 Tex.Cr. 101, 22 


L.R.A.N.S. 248; Grace v. State, 69 
S.W. 529, 44 Tex.Cr. 193. 
22. McMahan v. State, 53 So. 89, 


168 Ala. 70; State v. Carney, 55 A. 
44, 69 N.J.Law 478 [overr sub nom. 
Campbell v. Supreme Conclave I. O. 
H., 49 A. 550, 66 N.J.Law 274, 54 L. 
R.A. 576]; State v. Levelle, 13 S.E. 
319, 34 S.C. 120, 27 Am:S.R. 799. See 
Burnett v. People, 68 N.E. 505, 204 
fl. 208, 98 Am.S.R. 206, 66 L.R.A. 304 
(where while declining to hold that 
suicide or self destruction is a fel- 
ony the court held that a conviction 
of murder might be sustained on 
proof that accused hired, persuaded 
and procured another to take poison) ; 
Com. v. Hicks, 82 S.W. 265, 118 Ky. 
637, 26 Ky.L. 511 (may be accessory 
before the fact in a case of suicide, 
punishable for the crime of willful 
murder); Com. v. Mink, 123 Mass. 
422, 25 Am.R. 109 (holding that one 
who in attempting to commit suicide 
kills another is guilty of criminal 
homicide although since ail attempts 
are covered by statute in that state, 
and there is no statute punishing an 
attempt to commit suicide, such an 
attempt is not indictable); Black- 
burn y. State, 23 OhioSt. 146 (holding 
that while suicide was not a crime 
and that there could be no principals 
in the second degree or accessories, 
there might be accessories and prin- 
cipals in the second degree, to the act 
of administering poison where one 
procures another to take poison with 


Under other statutes, however, an 


attempt to commit suicide is held not an indictable 
offense for the reason that no penalty of any kind 
attaches to the suicide if actually committed.27 It 


a suicidal intent). 

Cross references: 
Advising or aiding see infra § 4. 
Compacts or agreements see infra § 5. 


Killing another in attempt to commit 
Suicide see Homicide § 70. 


Liability for attempt see infra § 3. 


23. Darrow v. Family Fund Soce., 
22 N.E. 1093, 116 N.Y. 537, 15 Am.S.R. 
430, 6 L.R.A. 495. 


[a] One who actually accom- 
plishes commission of suicide is not 
guilty of an attempt to commit sui- 
cide. Royal Circle v. Achterrath, 68 
N.E. 492, 204 Ill. 549, 98 Am.S.R. 224, 
63 L.R.A, 452 [aff 106 Ill.App. 439}. 


Attempts. generally see Criminal 
Law §§ 90-96, 


24. Com, v. Mink, 123 Mass. 422, 25 
Am.R. 109. 


25. Com. v. Mink, supra; 
Wright, 26 Pa.Co. 666; 
gess,7 9 1 CoxC Ci 247° 
6 CoxC.C. 463, 


[a] Misdemeanor.—It is a mis- 
demeanor at common law to attempt 
to commit suicide, as suicide is a 
crime at common law. Com. v. Mink, 
123 Mass. 422, 25 Am.R. 109; Reg. v. 
Burgess, +9" CoxG.Cy W247 se Res ws 
Doody, 6 CoxC.C. 463. See Reg. v. 
Moore, 3 C.&K. 319 (where intent was 
not shown). 


[b] Questions for jury upon such 
an indictment are whether the prison- 
er had a mind capable of contemplat- 
ing the act charged, and whether he 
did in fact intend to take away his 
life. Reg. v. Doody, 6 Cox.C.C. 463. 


[ec] Attempt to commit suicide is 
not attempt to commit murder with- 
in the meaning of statutes restricting 
the jurisdiction of the courts of quar- 
ter sessions. Reg. v. Burgess, 9 Cox 
G:C. 247. 


26. State v. Carney, 55 A. 44, 69 N. 
J.Law 478 [overr Campbell v. Su- 
preme Conclave I. O. H., 49 A. 550, 66 
N.J.Law 274, 54 L.R.A. 576]. 


27. May v. Pennell, 64 A. 885, 101 
Me. 516, 115 Am.S.R. 334, 7 L.R.A.N.S. 
286, 8 Ann.Cas, 351; Com. v. Mink, 123 
Mass. 422, 25 Am.R. 109; Com. v. Den- 
nis, 105 Mass. 162 [dist sub nom. 
Com. v. Bowen, 13 Mass. 356, 7 Am.D. 
154]; Com. v. Wright, 26 Pa.Co. 666. 


[a] Other reasons for rule.—(1) 
‘Tt may have been thought at least 
impelitic to punish an attempt to do 
that which is itself dispunishable, 
when the direct effect of the penalty 
must be to increase the secrecy and 
efficiency of the means employed to 
accomplish the end proposed.” Com. 
vy. Dennis, 105 Mass. 162. (2) “His 


Com. v. 
Res, Vv. Bur= 
Reg. v. Doody, 
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is necessary to find that there was an intent to take 
away life in order to constitute an attempt.2* A 
statute providing for the crimes of an attempt,?® 


‘SUICIDE 


or assault with intent to commit murder,?° is not 
applicable to attempts to commit suicide.** 


IV. ADVISING, AIDING OR INCITING TO COMMIT SUICIDE®™* 


[§ 4] A. In General. At common law one who 
advises or counsels self murder by another is, if 
present at the act, a principal;** if not present he 
is, if guilty, guilty as an accessory before the fact,*# 
-and cannot be tried because the principal cannot 
be tried.25 Under statutes abolishing the distine- 
tion between an accessory before the fact and a prin- 
cipal and between principals in the first and second 
degrees, if the act of suicide is felonious the con- 
tributor to the criminal result is guilty whether pres- 
ent or absent,?* but if the act of self destruction 
was not a felony because of want of mental capacity, 
he is not punishable if absent because there can 
be no accessory before the fact where there can be 
no principal.?7 Without regard to whether or not 
the act of suicide or self murder is a felony, it has 
been held that one who furnishes poison to another 
for the purpose and with the intent that he shall 
with it commit suicide, and he accordingly takes 


or not he furnishes the poison is present at the tak- 
ing thereof, participating by persuasion, foree, 
threats, or ‘otherwise in its taking,®?® if death is 
thereby caused, may be guilty of murder as a prin- 
cipal, On the ‘other hand in a jurisdiction wherein 
the suicide is regarded as innocent of criminality*°® 
one who merely furnishes means or agencies or af- 
fords an opportunity to the suicide to take his own 
life is also free from criminality.41 By express pro- 
vision of some statutes one deliberately assisting 
another in the commission of self murder is guilty 
of manslaughter.*2 Such a statute changes the com- 
mon-law rule that the adviser is guilty of murder 
as an aider and abettor if present when his advice 
is carried out.*? 

[§ 5] B. Compacts To Commit Suicide. If two. 
persons mutually agree to kill themselves together, 
and the means employed to produce death take effect 
upon one only, the survivor is guilty of murder of 


and uses it for that purpose,*® or one who whether 


act may be a sin but it is not a crime; 
it is the result of disease. He should 
be taken to a hospital and not sent to 
prison.” Com. y. Wright, 26 Pa.Co. 
666, 669. 


28. Reg. v. Doody, 6 CoxC.C. 463. 


Intention as element of attempts 
generally see Criminal Law § 94. 


29. Com. v. Wright, 26 Pa.Co. 666; 
King v. Ahsee, 2 Am.L.R. 794. 


30. Com. v. Wright, 26 Pa.Co. 666. 
31. See cases supra notes 29, 30. 


$2. Attempts and solicitations to 
commit murder see Homicide §§ 151, 
152, 155; 


‘ 33. McMahon v. State, 53 So. 89, 
168 Ala. 70; Rex v. Dyson, R. & R. 
523, 168 Reprint 930. See State vy. 
Jones, 67 S.B. 160, 86 S.C. 17 (sus- 
taining a charge to the effect that in 
order for one who incites to suicide 
to be guilty of murder a causal con- 
nection must exist between the in- 
citement and the suicide). 


[a] Act of advising to the ,com- 
mission of a suicide is of itself un- 
lawful. Com. v. Bowen, 13 Mass. 356, 
7 Am.D. 154, 


Principals in first degree generally 
see Criminal Law §§ 107-111. 


Principal in second degree or aider 
and abattor generally see Criminal 
Law §§ 112-124. 


34. McMahon v. State, 53 So. 89, 
168 Ala. 70; Rex v. Russell, 1 Moody 
(CHOARBOH 


Accessories before fact generally 
see Criminal Law §§ 125-132. 


5. Reg. v. Leddington, 9 C.&P. 79, 
38 E.C.L. 58; Rex v. Russell, 1 Moody 
C.C. 356. 


Statutory modificaltions with re- 
spect to necessity for conviction of 
principal generally see Criminal Law 

5. 


36. McMahon vy. State, 53 So. 89, 
168 Ala. 70; Com. v. Hicks, 82 S.W. 
265, 118 Ky. 6387, 26 Ky.L. 511, 4 Ann. 
Cas. 1154. 


[a]. Accessory before fact—Un- 
der Ky. St. (1903) § 1128, providing 
that in all felonies, accessaries before 
the fact shall be liable to the same 
punishment as the principals, and 
may be prosecuted jointly with the 
principal or severally, although the 
principal be not taken or tried, an ac- 
cessary before the fact to a suicide is 
guilty of murder as a principal in the 
second degree, although he was ab- 
sent at the time of the suicide. Com. 
v. Hicks, 82 S.W. 265, 118 Ky. 637, 26 
Gil Dena tal 


37. McMahon vy. State, 53 So. 89, 
168 Ala. 70. 


38. People v. Roberts, 178 N.W. 
690, 211 Mich. 187, 13> A.L.R. 1253; 
Blackburn vy. State, 23 OhioSt. 146. 


[a] Placing poison within reach. 
—One who mixed paris green with 
water and placed it within reach of 
his wife to enable her to end her suf- 
fering by ending her life was guilty 
of ‘‘murder by means of poison” with- 
in the meaning of Comp. Laws 1915, 
§ 15192, even though she requested 
him to do so. . People v. Roberts, 178 
ee 690; 720b=Mich..8'7, 13 pAsda Rs 


39. Burnett v. People, 68 N.E. 505, 


204 Ill. 208, 98 Am.S.R. 206; Black- 
burn v. State, 23 OhioSt. 146. 
“When we apply the _ principle 


. . that the act of the principal, 
when done pursuant to the will and 
direction of the accessory, is the act 
of the accessory, then it becomes im- 
material what was the character of 
the crime committed by the pr incipal, 
or whether there was any crime.” 
Burnett v. People, supra, 


[a] The rule that suicide not be- 
ing a crime, there can be no accessa- 
ries or principals in the second de- 
gree; has no application where one is 
charged with the statutory offense 
of administering poison, although to 
another intending to commit suicide. 
Blackburn vy. State, 23 OhioSt. 146. 


40. See supra § 2. 


41. Sandars v. State, 112 S.W. 68, 
Tex.Cr. 101, 22 L.R.A.N.S, 243; 


the one who dies.** 


The fact that the survivor may 


Tages v. State, 69 S.W. 529, 44 Tex.Cr- 


[a] Preparation of means by which. 
person may injure himself.—Tex. Pen. 
Code art 77, providing that if any one 
prepares any means by which a per- 
son may injure himself, with the in- 
tent that he shall thereby be injured, 
he shall, by the use of such indirect 
means, become a principal, does not 
apply to cases of suicide, and does 
not make one who knowingly fur- 
nishes a suicide with the means of 
killing himself guilty of murder. 
pn v. State, 69 S.W. 529, 44 Tex. 

rel9 


42. See statutory provisions. 


[a] Under an indictment for mur- 
der of accused’s wife by hanging her,,. 
a conviction may be had of man- 
slaughter on proof that he assisted. 
her in hanging herself. State v. Lud-- 
wig, 70 Mo. 412. 


43. State v. Webb, 115 S.W. 998, 
216 Mo. 378, 20 L.R.A.N.S. 1142, 129 
Am.S.R. 518, 16 Ann.Cas. 518. 


44. McMahan v. State, 53 So. 89, 
168 Ala. 70; Reg. v. Jessop, 16 CoxC.Cc. 
204; Reg. v. Alison, 8 C.&P. 418, 34 E.. 
C.L. 813; Rex v. Dyson, R.&R. 3895 
Rex v. Abbott, 67 J.P. 151; Reg. live 
Stormonth, 61 Sikes 129. See Burnett 
v. People, 68 N.E. 505, 509, 204 Til. 
208, 98 Am.S.R. 206, 66 L.R.A. 304 
(stating that in all such cases de- 
fendant was actually present and did 
some act furthering the commission 
of the crime); Com. v. Mink, 123 
Mass. 422, 25 Am.R. 109 (dictum). 


[a] What constitutes agreement. 
—=—@) In an old case occurring in the 
reign of James I, mentioned in Reg. 
v. Alison, 8 C.&P. 418, 34 BE.C.L. 813, 
a husband and wife attempted to com- 
mit suicide together, but the wife 
survived. She was afterward tried 
for the murder of her husband, but 
was acquitted on the ground that, be- 
ing the wife of deceased, she was un- 
der his control, and inasmuch as the 
proposal to commit suicide had been 
first suggested by him, it was con- 
sidered that she was not a free agent. 
(2) A consideration for such an 


sy 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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not have made any real endeavor to take his life or 
have had any real intention to do so makes no dif- 
ference in law.*® Under a statute providing that 
one deliberatelv assisting another in the commis- 
sion of self murder shall be guilty of manslaughter 
a conviction cannot be had of one who after enter- 
ing into a mutual agreement with another to com- 
mit suicide abandons his purpose and endeavors to 
persuade the other also to abandon it.*® 


[§ 6] C. Prosecution. Prosecutions for aiding, 
advising, or inciting another to commit suicide are 
governed by the rules applicable to criminal prose- 
cutions generally,*? and, more particularly by those 
relating to prosecutions for homicide.*® In a pros- 
ecution for murder where it is not shown or claimed 
that accused directly administered the poison of 
which deceased died, but that the taking of it was 
by his procurement, there must be strict proof of 
the latter fact*® and the evidence must show beyond 
a reasonable doubt that he did or said something 
which aided, encouraged, or induced deceased to 
kill himself.5° Where the evidence that accused did 
or said anything which induced decedent to kill him- 


SUICIDE 
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self rested wholly upon the alleged admissions of 
accused, the jury should be fairly instructed as to 
the character of, and the weight to be given to, ad- 
missions made under the circumstances shown in 
the case.°! Where the statute punishes as man- 
slaughter the deliberate assisting of another in the 
commission of self murder, one accused of murder 
is entitled to an instruction properly submitting to 
the jury his right to change his mind and escape 
from the consequences of an agreement with deceased 
to commit suicide,®? as wel] as correct instructions 
in other respects.°* Under an indictment for mur- 
der charging accused with “administering or caus- 
ing to be administered” to deceased a poison on ac- 
count of which he died, an instruction may be given 
with relation to the guilt of one who incites another 
to commit suicide.°* Under a statute to the effect 
that a conviction cannot be predicated upon a con- 
fession alone, the trial court was warranted in giv- 
ing a peremptory instruction to find accused not 
guilty of the crime of being an accessory before the 
fact to a suicide, where there was no evidence of 
accessorial acts, save his own confessions.®°® 


agreement need not be proved. Reg. 
v. Jessop, 16 CoxC.C. 204. 


{b] If it is uncertain whether de- 
ceased reaily killed himself or wheth- 
er he eame to his death by accident 
before the moment when he meant to 
destroy himself, it will not be murder 
in either. Rex v. Dyson, R. & R. 389. 


[ec] In Texas, if one mutually 
agrees with another to commit sui- 
cide, but does nothing further, and 
the latter does in fact commit suicide, 
the former is not guilty of any crime. 
Sanders v. State, 112 S.W. 68, 54.Tex. 
Cr. 101, 22 L.R.A.N.S. 243. 


45. Reg. v. Stormonth, 61 J.P. 729. 


46. State v. Webb, 115 S.W. 998, 
216 Mo. 378, 20 L.R.A.N.S. 1142, 129 
Am.S.R. 518, 16 Ann.Cas. 518. 


47. See Criminal Law § 947 et seq. 
48. See Homicide §§ 273-723. 


49. Burnett v. People, 68 N.E. 505, 
204 Ill. 208, 98 Am.S.R. 206, 66 L.R.A. 
804. 


[a] Proof of knowledge of ac- 
cused that deceased intended to kill 
himself, or that he assented to it, or 
even wished that he would do so, is 
not sufficient. Burnett v. People, 68 
N.E. 505, 204 Ill. 208, 98 Am.S.R. 206 
66 L.R.A. 304. 


50. Burnett v. People, 68 N.E. 505, 
204 Ill. 208, 98 Am.S.R. 206, 66 L.R.A. 
304. 


51. Burnett v. People, supra. 


[a] TIllustration.—W here verbal 
admissions in respect of the actions 
of accused in procuring the commis- 
sion of a suicide were drawn from 
him while in a weakened mental con- 
dition, it was error for the. court to 
refuse to instruct the jury that they 
should receive the admissions with 
caution, when such matter was_not 
covered by other instructions. Bur- 


nett v. People, 68 N.E. 505, 204 I11. 
208, 98 Am.S.R. 206, 66 L.R.A. 304. 


52. State v. Webb, 115 S.W. 998, 
216 Mo. 378, 20 L.R.A.N.S. 1142, 129 
Am.S.R. 518, 16 Ann.Cas. 518. 


[a] Instruction improperly re- 
fused.—An instruction that if defend- 
ant procured a pistol with which he 
and deceased intended to commit sui- 
cide, and afterward changed his mind 
and tried to escape the consequences 
of the agreement, but deceased re- 


fused to permit him to do so, and on 


account of defendant’s physical weak- 
ness he could not by force leave her 
and she did the shooting by which 
she was killed and defendant was in- 
jured, defendant did not deliberately 
assist her to commit self-murder, 
and was not guilty of manslaughter 
in the first degree, was proper and 
should have been given. State v. 
Webb, 115 S.W. 998, 216 Mo. 378, 20 
L.R.A.N.S. 1142, 129 Am.S.R. 518, 16 
Ann.Cas, 518. 


[b] Instruction held erroneous.— 
“Tf the jury believe from the evi- 
dence that deceased committed sui- 
cide, and that defendant counseled, 
advised, and assisted deceased to do 
so, then, even though defendant may 
have changed his mind before the act 
was committed and endeavored to dis- 


suade her from such purpose, then’ 


the mere fact that defendant did 
change his mind and endeavor to dis- 
suade her will not excuse defendant 
from such counsel, advice, and as- 
sistance, if any, unless you believe 
that deceased led defendant to be- 
lieve in good faith that she had aban- 
doned such idea, and then afterwards 
killed herself of her own volition, and 
not under the influence of his counsel, 
advice, and assistance, if any, to 
do so. And if he did counsel, ad- 
vise, and assist her to commit sui- 
cide and she afterwards killed her- 
self, the burden is on defendant to 


show that such killing was done of 


-her own volition, and not under the 


influence of his advice, counsel, or as- 
sistance, if any.’”’ State v. Webb, 115 
S.W. 998, 216 Mo. 378, 20 L.R.A.N.S. 
Lee 129 Am.S.R. 518, 16 Ann.Cas. 


53. See cases infra this note. 


[a] Deliberately present.—Under 
statute making the act of “deliberate- 
ly assisting”? another in the commis- 
sion of a suicide manslaughter, an 
instruction to the effect that if ac- 
cused was “deliberately present and 
assisting” in the commission of the 
suicide he was guilty of manslaugh- 
ter was not erroneous, since the word 
“deliberately,” as thus used, qualifies 
the word “assisting.” State v. Lud- 
wig, 70 Mo. 412, 416. . 


[b] Weight of admissions.—Where 
the evidence tended to show that ad- 
missions implicating accused as an 
assistant to the suicide were elicited 
from him while in a much weakened 
condition, an instruction given by 
the court in regard to the presump- 
tion arising against accused from 
statements made against himself 
should have been qualified by requir- 
ing the jury to find that defendant 
was in such a condition of mind and 
body as to have been able to have 
known the answers he was making, 
and fully to understand the questions 
propounded to him by the coroner, 
and that they were read over to him 
and that he understood the state- 
ments contained in them, before such 
presumption should be _ operative. 
State v. Webb, 115 S.W. 998, 216 Mo. 
378, 20 L.R.A.N.S. 1142, 129 Am.S.R. 
518, 16 Ann.Cas. 518. 


54, State v. Jones, 66 S.E. 160, 86 
Si@z wike7.. 


55. Com. v. Hicks, 82 S.W. 265, 118 
Ky. 637, 26 Ky.L. 511. 


« 


Coal Corporation v. Diets, 
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*SUI GENERIS. A Latin phrase meaning of its 
own kind or elass; peculiar; that is, the only one 


of its own kind.? 


SUI HAREDES.? 
heirs; proper heirs.® 


SUI JURIS.* 


1. Black L. D. 


{a] “Contempt proceeding is ‘sui 
generis.’”’ Bessette v. W. B. Conkey 
Co., 24 S.Ct. 665, 194 U.S. 324, 326, 48 
L.Ed. 997 [quot Marinan vy. Baker, 78 
P. 531, 532, 12 N.M. 451, 452]. 

[b] “Proceeding to condemn land, 
ee one its) statue, 25 . is a pro- 
ceeding sui generis.” State v. Ferry 
County Super: ©t5 261) P:* 110," 111, 
145 Wash. 576. 

[ec] “Proceeding to disbar an at- 
torney is sui generis.” In re Bur- 
nette, 78 P. 440, 441, 70 Kan. 229, 232, 

“Peculiar” 48 C.J. p 777. 

2. See also Heres 29 C.J. p 202. 


Seburnihl devs. LCits Dig.’ 38, 16% 
Pniste2; 2921 

4. See Domicile §§ 24-38 (capacity 
to acquire domicile by persons not 
sui juris). 

“Juris” 35 C.J. p 426. 

5. Black L. D.; Grattan L. Gloss. 

6. Burrill, 7 Ds: 


“The title of one of the leading 
divisions of persons.” Burrill L. D. 


7 Abbott L. D.- 

8. Black L. D.; Burrill L. D. [both 
eit Story Agency § 2]. 

9. Black L. D.; Grattan L. Gloss. 

10. Kostenbaum v. New York City 
R. Co., 105 N.Y.S. 65, 67, 120 App.Div. 
160. See Elkhorn Coal Corporation 
v. Diets, (Ky.) 9 S.W.(2d) 1100, 1103; 
Macdonald v. O’Reilly, 78 P. 7538, 757, 
45 Or! 589, 599. 


[a] With reference to age of child. 
—(1) In reference to the liability of a 


child for contributory negligence, the. 


phrase is “used to mean. . . that 
the child was . . of sufficient age 
and discretion to care for his own 
safety and render it prudent... to 
permit him to go about alone.” Kos- 
tenbaum y. New York City R. Co., 105 
N.Y.S. 65, 67, 120 App.Div. 160, 163. 
(2) “What age is sufficient to con- 
stitute a child sui juris is a difficult 
question, and has been a fruitful 
source of controversy in the courts, 
and no definite or fixed age has ever 
. . . been agreed upon.” Macdon- 
ald v. O’Reilly, 78 P. 753, 757, 45 Or. 
589, 599. (8) In construing a statute, 
providing that a minor securing em- 
ployment on age certificate, under 
stated circumstances, shall be 
deemed “sui juris” for the purposes 
of Workmen’s Compensation Act, the 
court said: “Section 4892 makes the 
minor sui juris. This means that his 
minority does not affect any agree- 
ment that he may make.” Elkhorn 
(Ky.) 9 


In the civil law, one’s own 


Literally “of his own right”; 
hence in the civil law, one’s own master; independ- 
ent; not subject to the power of another.® 
modern law, the term is used by modern writers in 
the sense of having capacity to act in one’s own 
right,?7 or to manage one’s own affairs;* not under 
any legai disability, or the power of another, or 
guardianship;® possessed of sufficient age and in- 
telligence;1° possessing full social and civil rights.*? 


SUI GENERIS—SUIT 


eae 


SUIT.12, [§ 1] A. As Noun. A word the orig- 
inal meaning of which is said to be the following of 
a person,'® being derived from the Latin “secta, 
from the Latin “sequi,” to follow.*® 
technical meanings of the word, referring to an 


M14 


The derived or 


action, process, or proceeding at law or in equity 


i 
iy eee en 


S.W.(2d) 1100, 1103. 


[ob] Child “sui juris” and “non sui 
juris” compared and contrasted.— 
Kostenbaum vy. New York City R. Co., 
105 N.Y.S. 65, 67, 120 App.Div. 160; 
Macdonald v. O’Reilly, 78 P. 753, 757, 
45 Or. 589, 599. 


“Non sui juris” 46 C.J. p 486 text 
and note 28. 


ll. Black L. D.; Grattan L. Gloss. 


12. See Actions § 42. See also 
Case 10 C.J. p 1246; Cause 11 C.J. p 
36; Controversy 13 C.J. p 848 and 
eross references thereunder. 


13. The Little Ann, 15 F.Cas.No. 
8,397, 1 Paine 40 [quot Weston v. 
Beverly & McCullom, 73 S.E. 404, 405, 
10 Ga.App. 261]. 


14. Bouvier L. D. [quot Kennedy 
v. Thompson, 3 OhioCir.Ct. 446, 447, 2 
OhioCir.Dec. 254]; Ulshafer v. Stew- 
art, 71 Pa. 170, 174. ; 


[a] Undoubted derivation.—‘‘It is 
undoubtedly derived originally from 
the secta or suit of witnesses, which 
every plaintiff was required to pro- 
duce or offer to produce when he pre- 
ferred his claim in court. ‘Inde pro- 
ducit sectéam’—thereupon he brings 
suit—a form of words still con- 
tinued.’”’ Ulshafer v. Stewart, 71 Pa. 
Boel 174 [cit 3 Blackstone Comm. 


[b] Inapplicable to proceeding in 
rem.—It “is not only not technically, 
but not even in common parlance, ap- 
plied to seizures or proceedings in 
rem.” The Little Ann, 15 F.Cas.No. 
8,397, 1 Paine 40 [quot Weston v. 
Beverly & MeCullom, 73 S.E. 404, 405, 
10 Ga.App. 261]. See also Actions § 
42 text and note 98. 


“Secta” 56 C.J. p 1271. 


15. Bouvier L. D. [quot Kennedy 
v. Thompson, 3 OhioCir.Ct. 446, 447, 
2 OhioCir.Dec. 254]. 


“Follow” 26 C.J. p 747. 
16. See Actions §§ 42-44, 


17. Suits in connection with par- 
ticular subject-matters see specific ti- 
tles throughout this work. 


18. See Actions § -48. 


19. Evans vy. People’s Bank of 


a ae (Mo.App.) 6 S.W.(2da) 655, 


20. Evans vy. People’s Bank of 
Meadville, supra. See also Limita- 
tions of Actions § 473 et seq. 


21. Kennedy v, Thompson, 3 Ohio 
Cir.Ct. 446, 447, 2 OhioCir.Dec. 254. 


22. Vila v. Grand Island Electric 
Light, Ice & Cold Storage Co., 94 N, 
W. 186, 138, 68 Neb. 222, 110 Am,S.R. 


are defined'® and fully treated’? elsewhere in this 


Phrases: “Civil suit,’ “independent suit,”?° “in- 
stitution of a suit,”?° “shall bring suit,”?1 “suit ac- 
tually commenced and pending,’”?? “suit affecting 
real or personal property,’?* “suit ‘affecting the 
above described premises,’ ”** “suit against the coun- 
ty,’”25 “suit against the state,”** “suit against the 


400, 68 L.R.A. 791, 4 Ann.Cas. 59. 


[a] Prerequisite to appointment 
of receiver.—A ‘suit actually com- 
menced and pending” to justify the 
appointment of a receiver, under 
Code, § 267, it has been held must 
be one in which the main relief 
sought is independent of the -receiv- 
ership, and the latter is a purely an- 
cillary remedy.” Vila v. Grand Island 
Electric Light, Ice & Cold Storage Co., 
94 N.W. 136, 138, 68 Neb. 222, 63 L.R.A. 
791, 110° Am.S.R. 400, 4 Ann.Cas. 59; 
[cit In re Brant, 96 F. 257, 258; State 
v. Union Nat. Bank, 44 N.E. 585, 145 
Ind, 5373.45 7., AM.S-R... 20955) Mer— 
chants’ & Manufacturers’ Nat. Bank 
v. Kent Circuit Judge, 5 N.W. 627, 43 
Mich.: 296; State ex rel. Merriam v. 
Ross, 25 S.W. 947, 122 Mo. 456, 23 L. 
R.A. 534]. See also Receivers § 9 
(suit commenced and pending as con- 
dition precedent to appointment of 
receiver). 
ae Wilson y. Beard, 26 F.(2d) 860, 


24. Gaunt v. Alabama Bound Oil 
& Gas Co., 281 F. 653, 656. 


25.47 CODD WV. 4 ees Cy Burts eaee.. 
(Tex.) 241 S.W. 185, 190. See also 
Counties § 376 et seq. 


[a] Held “suit against county.”— 
A suit by a contractor filed in H. coun- 
ty against the county judge and oth- 
ers, commissioners of G. county, 
wherein the complaint alleged plain- 
tiff ‘“‘“entered into a contract with G. 
county, Tex., through said county 
judge and commissioners’ court, for 
the construction,” ete., held a suit 
against the commissioners in their of- 


ficial capacities representing the 
county, and to all intents and pur- 
poses a_suit against the county. 


Cobb v. H. C. Burt & Co., (Tex.) 241 
S.W. 185, 190. 


26. State Highway Commission of 
Wyoming v. Utah Const. Co., 49 S.Ct 
104, 278 U.S. 194, 199, 73 L.Ed. 262; 
Johnson, v. Lankford, 38 S.Ct. 203, 
205, 245 U.S. 541, 62 L.Ed. 460; Loo- 
ney v. Crane Co., 38 S.Ct. 85, 88, 245 
U.S, 178, 62 L.Ed. 230; Scully v. Bird, 
28 (S.Ct. 597; 600,209 U.S: 481; 59 "ia: 
Ed. 899; Mississippi R. Commission 
Yu Liingis’ Cent. Re Con 27 sot. noon 
93, 203 U.S. 335, 51 L.Hd. 209; Gunter 
v. Atlantic Coast Line R. Co., 26 S. 
Ct. 252, 256, 200 U.S. 273, 50 L.ma. 
477; _ Prout v. Starr, 23 S.Ct) $98; 400; 
L8$ (UsS."'63%, 47° L Ba. b84-7 U. Shine 
Board of Com’rs of Grady County, 54 
F.(2d) 5938, 596; State Board of Es- 
cheats of Michigan v. Klump, 38 BF. 
(2d) 625, 626; Tilden v. U. S, 21 F. 
(2d) 967, 968; McCallum v. U. S., 298 
FF. 373, 374; Strain v. U. S. Fidelity 
& Guaranty Co., 292 F. 694, 696; Clif- 
ford v. Miller, 288 F. 587, 589: Brom- 
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For later cases, developments and changes in the law see Annotations, 


Same title and section number. 
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United States,”?" “suit at law,”2® “suit between cit- 
izens of different states,”° “suit between heirs of a 
brought by the ‘party 
injured during his lifetime,’ ”’°1 “suit . . . brought 
to restrain ‘the action of any officer of such state,’ Bas 
by person claiming the right to pur- 
chase [public land],”3° “suit by the state to recover 
a forfeiture or pera lign ete Sib commenced by sum- 
“suit concerning lands,’’?*® 


decedent,”®° “suit 


. . . 
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mons,’’35 


well Brush & Wire Goods Co. v. State 
Board of Charities and Corrections, 
279 F. 440, 444; Rockaway Pacific 
Corporation Va Stotesbury, 255 F. 345, 
346; Louisville & N. R. Co. v. Bos- 
worth, 209 F. 380, 385, 401; 
Tanner, 208 F. 605, 607; Title Guar- 
anty & Surety Co. of Scranton, Pa., 
vy. Guernsey, 205 F. 91, 98; St. Louis 
Gos. rR Cot ay. ‘Allen, 181 F, 710, 
717; Wansas Natural Gas Co. v. Has- 
Kell, 172 F. 545, 555, 572; Western 
Union Tel. Co. v. Julian, 169 F. 166, 
170; Central of Georgia R..Co. v. 
Railroad Commission of Alabama, 161 
F. 925, 960; Fleischman Co. v. Mur- 
ray, 161 F. 152, 160; Central of Geor- 
gia R. Co. v. McLendon, 157 F. 961, 
963; Louisville & N. R. Co. v. Rail- 
road Commission of Alabama, 157 F. 
944, 956; Consolidated Gas Co. v. New 
York, 157 F. 849, 882; Chicago, R. I. 
& P. Ri-Co. v: -Swanger, 157 F.. 783, 
789; Logan & Bryan v. Postal Tele- 
graph & Cable Co., 157 F. 570, 574; 
Chicago, R. I. & P. R.-Co. v. Ludwig, 
156 F. 152, 157; Seaboard Air Line 
R. Co. v. Railroad Commission of Ala- 
bama, 155 F. 792, 808; Southern R. 
Co. v. McNeill, 155 F. 756, 777; Per- 
kins v. Northern Pac. R. Co., 155 F. 
445, 447; Poor v. lowa Cent. R. Co., 
155 F. 226, 228; University of the 
South vy. Jetton, 155 F. 182, 187; West- 
ern Union Telegraph Co. v. Andrews, 
154 F. 95, 107; Morrill v. American 
Reserve Bond Co. of Kentucky, 151 F, 
305, 308; Camden Interstate R. Co. v. 
Catlettsburg, 129 F. 421, 423; Cald- 
well v. Donaghey, 156 S.W. 839, 842, 
108 Ark. 60, 45 L.R.A.N.S. 721, Ann. 
Cas.1915B 133; Jobe v. Urquhart, 136 
S.W. 663, 664,.98 Ark. 525; Pitcock v. 
State, 121 S.W. 742, 745, 91 Ark. 527, 
134 Am.S.R. 88; McClellan v. State, 
170 P. 662, 663, 35 Cal.App. 605; State 
v.. Love, (Fla.) 126 So. 374; 9377; 
Burke v. Snively, 70 N.E. 327, 328, 208 
Tll. 328; .Gordon vy. Morrow, 218 S.W. 
258, 267, 186 Ky. 713; Louisville Gas & 


Electric Co. v. Bosworth, 185 S.W. 
125, 128, 169 Ky. 824; Richardson v. 
Liberty Oil Co., 78 So. 326, 330, 143 


La. 130; State ex rel. Louisiana Trust 
& Savings Bank v. Board of Liquida- 
tion of State Debt, 67 So. 370, 371, 136 
La. 571; Longstreet v. Mecosta Coun- 
ty, 200 'N.W. 248, 250, 228 Mich. 542 

McDowell v. Fuller, 135 N.W. 265, 267, 
3469 Mich. 332; American Trust & Sav- 
ings Bank of Albuquerque v. Scobee, 
224 P. 788, 789, 29 N.M. 486; Locke v. 
Board of Trustees of New Mexico Re- 
form School, 169 P. 304, 305, 23 N.M. 
487; Smith-Courtney Co. iM ‘Board of 
Road Com’rs of Hertford “County, 108 
S.E. 448, 444, 182 N.C. 149; State v. 
Southern Rye ©o.,.5 975.0. 570, 582, 145 


IN-C. 495, 138 L.R.A.N.S. 966; Wirtz 
v. Nestos, 200 N.W. 524, 529, 51 N. 
D. 603; 


Wentz v. sini ot County, 
(Okl1.) 295 RP. 599, 602 entz v. In- 
genthron, (Okl.) 394 P. 154, 158; State 
Banking Board v. Oklahoma Bankers’ 
Trust Co., 164 P. 660, 63 Okl. 260; 
Lovett v. ‘Lankford, 145 P. 767, 768, 
47 Okl. 12; United Contr. Co. v. Duby, 
(Or.) 292 P, 309, 317 [quot Cyc]; War- 
ren v. Brown, (S.D.) 234 N.W. 38, 40; 
White Eagle Oil & Refining Co. VW 
Gunderson, 205 N.W. 614, 617, 48 S.D. 
608, 43 A.L.R. 397; Mullen v. Dwight, 
173 N.W. 645, 646, 42 °S°D. 1 This, Ber- 
ring v. Houston Nat Exch. Bank, Zoo 


80 A. 350, 351; 


SUIT 


“suit entered 


S.W. 813, 814, 113 Tex. 264; 
v. Houston Nat. Exch, Bank, (Tex.) 
249 S.W. 281, 282; Conley v. Daugh- 
ters of the Republic of Texas, (Tex.) 
151 S.W. 877, 881; Producers’ Oil Co. 
v. Stephens, 99 S.w. 157, 158, 44 Tex. 
Civ.App. 327; Commonwealth v. Wil- 
son, 126 S.E. 220, 222, 141 Va, 116; 
State v. Superior ‘Court for Thurston 
County, 151 P. 108, 109, 86 Wash. 685; 
Fidelity & Deposit Gor ‘of Maryland v. 
Shaid, 137 S.E. 878, 881, 103 W.Va. 
432; ‘State v. State Board of Gon- 
trol, 102 S.E. 688, 689, 85 W.Va. 739; 
State ‘v. King, 84 S.B. 902, 903, 76 
W.Va. 110; Hjorth Royalty Co. v. 
Trustees of University of Wyoming, 
222 P. 9, 30 Wyo. 309, 318 [quot Cyc]. 
See also Federal Courts §§ 52-54; 
States §§ 459-468. 


27. Synthetic Patents Co. v. Suth- 
erland, 22 F.(2d) 491, 494; Peale v. 
Davis, 19 F.(2d) 695, 697, 57 App.D.C. 
221; Delaware R. Co. v. Weeks, 293 
Bi deka Oe Ee 2s Magruder vy. Belle 
Fourche Valley Water Users’ <Ass’n, 
219 F. 72, 78; State v. Dakota Central 
Telephone Co., 171 N.W. 277, 279, 41 
S.D. 460. See also United States [39 
Cyc 775 et seq]. 


28. Monmouth Iny. Co. v. Means, 
451 Bist 5 95" 2635) 80-:€.C2A.) 527 5) State 
v. Jessup & Moore Paper Co., (Del.) 
Barton v. Reynolds, 
142 N.Y.S. 895, 897, 81 Misc. 15; Pear- 
SUB ea eseit 12 N.C. 315,.316, 17 Am. 


[a] Two parties essential._—‘‘A 
suit at law is a contest between two 
parties in a court of justice; the one 
seeking and the other withholding the 
thing in contest. The same individ- 
ual cannot be at the same time both 
the person seeking and the person 
withholding.’ Pearson v. Nesbit, 12 
N.C. (315,) '316,-cL7%* Am.D. 569 [quot 
Monmouth Inv. Co. v. Means, 151 F. 
159, 168, 80 C.C.A. 527]. See Barton 
v. Reynolds, 142 N.Y.S. 895, 897, 81 
Mise. 15 (substituting “involves” for 
Gs”), 

29. Compania Minera Compradora 
de Metales Mexicano, S. A., v. Amer- 
ican Metal Co., 262 F. 183, 186. See 
also Federal Courts §§ 59-76; Remov- 
al of Causes §§ 120-179. 


30. Peil v. Warren, 
W. 1052, 1054. 


31. Cordingly v. Kelly, 120 A. 398, 
276 Pa. 374, 376. 
32. Petition of Public Nat. Bank 


of New York, 49 S.Ct. 43, 278 U.S. 101, 
104, 73 L.Hd. 202. 


Chex. Yet eies: 


33. Whitaker vy. McCarty, (Tex.) 
188 S.W. 502. ’ 
64. Baldacchi v. Goodlet, (Tex.) 


145 S.W. 325, 328. See also Fines, 
Forfeitures and Penalties §§ 5-7, 56-— 
64, 79-154. 


35. State ex rel. Gardner v. Hull, 
221 S.W. 708, 710, 282 Mo. ‘425. 


86. Childress v. Brooks, (Tex.) 265 
S.W. 224, 225. 


37. Ex p. Richard, 30 Dom.L.R. 
364, 366, 26 CanCr.Cas. 166. 


38. Newton v. Falligant, (Ga.) 143 
S.Ey 391,392. 


Herring: 
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against him,’?? “suit for alimony,’?? “suit for an 
office,”*® “suit for damages to Jand,’’4° “suit for 
debt, oa “suit for divoree, ze “suit for land,”*® “suit 
for money had and received, HE SESE gl ONE ‘taxes,”45 
“suit for the construction of a will,”4® “suit . . 
for the foreclosure of a lien on land, pst suat Lor the 
foreclosure of a lien upon real estate,”48 MSULt deve 
‘for the recovery of land,’ ’”’*® “suit for the recovery 


39. Turner y. Allen, (Tex.) 254 S. 
W. 630, 635; Shipman v. Jones, (Tex.) 
199 S.W. 329, 332; State v. Owens, 63 
Tex. 261, 267; Williamson y. Lane, 52 
Tex, 335, 345. 


[a] “Election contest” distin- 
guished.—(1) “There is, however, a 
broad, well-established distinction be- 
tween a suit for an office and a mere 
contest of the result of the election.” 
Williamson y. Lane, 52 Tex. 335, 345 
[cit Shipman v. Jones, (Tex.Civ.App.) 
199 S.W. 329, 332 (cit State v. Owens, 
63 Tex. 261, 267)]. (2) “In one case 
[suit for an office], the immediate 
right of the plaintiff to the office and 
its fees and emoluments is the pur- 
pose and direct subject-matter of the 
suit.” Williamson v. Lane, 
{quot Shipman y. Jones, supra]. (3) 
“While in the other, the right to the 
office may result as a consequence 
from the contest, but is not its pri- 
mary object.” Williamson vy. Lane, 
supra. (4) “This proceeding is noth- 
ing more than a contest of an elec- 
tion and not a suit for an office. The 
two causes of action are wholly sep- 
arate and distinct, one being a spe- 
cial statutory proceeding, which re- 
quires strict compliance with the pro- 
visions of the statutes in order to 
confer jurisdiction on the district 
court, and the other being an ordina- 
ry civil action in the nature of any 
other of that character.” Turner v. 
Allen, (Tex.) 254 S.W. 630, 635. See 
also Hlections §§ 269-395. 


40. Grogan-Cochran Lumber Co. v. 
McWhorter, (Tex.Civ.App.) 15 S.W. 
(2d) 126, 128, 4 S.W.(2d) 995, 997. 


41. Cates v. Clark, (Tex.Civ.App.) 
24 S.W.(2d) 450, 453. 


42. Newton vy. Falligant, (Ga.), 143 
S.E. 391, 392; McDade v. McDade, 
(Tex.Civ.App.) 16 S.W.(2d) 304, 305. 
See also Divorce 19 C.J. p 1. 


43. Williams v. American Ass’n, 
197 F. 500, 507, 118 C.C.A. 1. 


44. Farmers’ Bank & Trust Co. vy. 
Shut & Keihn, 68 So. 363, 365, 192 Ala. 
53, 60. See also Money Received 41 
Cr dss 20s 


45. Sitges v. St. Bernard Snydi- 
cate, 125 So. 850, 852, 169 La. 674; 
Dunn vy. Taylor, 94 S.W. 347, 351, 43 
Tex.Civ.App. 241. See also Taxation 
[37 Cye 1240-1255]. 


46. Kaplan v. Coleman, 60 So. 885, 
887, 180 Ala. 267. See also Wills [40 
Cye 1838-1863]. 


47. Hooser vy. Forbes, (Tex.Civ. 
App.) 33 S.W.(2d) 550, 552. See also 
Vendor and Purchaser [39 Cye 1846— 
1886]. 


fa] “Suit . . . ‘for the recov- 
wy of land’” distinguished.—Hooser 

forbes, (Tex.Civ.App.) 33 S.W.(2d) 
350, 552. 

4s. Noles v. Tulley, 136 S.E. 462, 
36 Ga.App. 256. See also Liens § 63 
et seq; Mechanics’ Liens § 501 et seq. 

49. Caven v. Hill, 18 S/W. 323, 324, 
83 Tex. 73 [quot Hooser vy. Forbes, 
(Tex.Civ.App.) 33 S.W.(2d) 550, 552]. 

“Snit . . . for the foreclosure 
of lien on land,” distinguished see su- 
pra note 47. 
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of land or damages thereto,”®® “suit for the recov- 
ery of real property,”®! “suit ‘for the restitution 
and enjoyment of her paraphernal property, 
“suit in equity,”®? “suit in rem,”>* “suit in which 
the United States are plaintiffs,”®> “suit is com- 
menced,”5* “suit of a civil nature,”®? “suit of lo- 
eal nature,”>® “suit on note and mortgage,”®® “suit 
rejected claim,”®° “suit or proceed- 


ODay sat key ate 


ing,’”’®1 “suit or proceeding at law or in chancery, 
“suit pending,”®? “suit respecting title to land,”®* 
“suit to annul or suspend the provisions of a will,’’®® 
“suit to enforce a ‘legal or equitable . . . 
to’ property,”** “suit to enforce a lien,”’’? “suit to 
enjoin, set aside, annul or suspend any order of 


50. Lucas v. Patton, 107 S.W. 1143, 
1146, 49 Tex.Civ.App. 62. 


51. Gem City Acetylene Generator 
Co._y. Coblentz, 99 N.E. 302, 303, 86 
OhioSt. 199, Ann.Cas.1913D 660 (hold- 
ing that a proceeding brought under 
Rev. St. §§ 6343, 6344, to set aside a 
transfer of real estate as in fraud 
of creditors and to obtain the relief 
provided therein is for the recovery 
of real property, or of an estate or 
interest therein, within the meaning 
of Rev. St. § 5019). 


52. Viguerie v. Viguerie, 63 So. 89, 
92, 133 La. 406. 


53. Albright v. American Cent. 
Ins. Co., 94 S.E. 561, 147 Ga. 492, 493; 
Shields y. Johnson, 79 P. 391, 393, 
10 Idaho 476, 3 Ann.Cas. 245; Moore 
v. Zelic, 170 N.B. 664, 667, 338 Ill. 
583; Petition of Forbes, 146 N.E. 448, 
316 Ill. 141, 142; Devous v. Gallatin 
County, 91 N.E. 102, 103, 244 Ill. 40, 
18 Ann.Cas. 422; Friedrich v. Frie- 
drich, 119 N.E. 449, 450, 230 Mass. 59; 
Badger Lumber & Coal Co. v. Robert- 
son, (Mo.) 297 S.W. 99, 100; Akins 
v. Hicks, 83 S.W.. 75, 109 Mo.App. 95; 
Van de Wiele v. Garbade, 120 P. 752, 
753, 60 Or. 585; Jensen v. Birch Creek 
Ranch Co., (Utah) 289 P. 1097, 1099; 
State v. Superior Court for Ferry 
County, 261 P. 110, 111, 145 Wash. 
576. See also Equity 21 C.J. p 1. 


54. Lister v. Lister, 97 A. 170, 173, 
ae esa. 30. See also Actions §§ 6, 
{pis 


55. United States v. Rea-Read Mill 
& Blevator Co., 171 F. 501, 511; Unit- 
ed States v. Churchyard, 132 F. 82, 
83. 


56. See Farbwerke Vormals Meis- 
ter Lucius & Briining v. Diarsenal 
Con 21" EQ2d)! 2588, 5893) Frank | “v; 
Frank, (Ark.) 298 S.W. 1026, 1027. 


57. See Actions § 44. 


58. Creager v. P. F. Collier & Son 
Co., 36 F.(2d) 781, 782. 


59. Harlan v. Houston, 258 F, 611, 
612. 


60. Evans vy. People’s Bank of 
Meadville, (Mo.App.) 6 S.W.(2d) 655, 
657. 


61. Worley v. Pappas, (Miss.) 135 
So. 348, 349. 


62. People v. Gale, 171 N.E. 186, 
187, 339 Ill. 162; McMahan ‘vy. Traut- 
vetter, 137 N.E. 230, 232, 305 Ill. 395; 
People v. Emmerson, 128 N.E. 3885, 
294 Ill. 219, 220; People v. Piccolo, 
114 N.E. 145, 275 Ill. 453, 456; Lavin 
v. Wells Bros. Co., 112 N.H. 271, 272, 
272 Ill. 609; Myers v. Commissioners 
of Newcomb Special Drainage Dist., 
91 N.E. 1070, 1073, 245 Ill. 140; Carl- 
son v. Avery Co,, 196 Ill.App. 262, 
271. 


63. In re Brant, 96 F. 257, 258; 
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Gilham Electric Co. v. Daniel, (Ga. 
App.) 160 S.E. 106, 107; Merchants’ & 
Manufacturers’ Nat. Bank y. Kent Cir- 
cuit Judge, 5 N.W. 627, 630, 43 Mich. 
296; Ex parte Gfeller, 77 S.W. 552, 
556, 178 Mo. 248; State ex rel. Mer- 
riam v. Ross, 25 S.W. 947, 951, 122 Mo. 
456, 23 L.R.A. 534; Ulshafer v. Stew- 
art, 71 Pa. 170, 174. See Moore v. 
Zelic, 170 N.B. 664, 666, 338 Ill. 583 
(where it is said: ‘‘Lis pendens is a 
pending suit’); State v. Union Nat. 
Bank, 44 N.E. 585, 145 Ind. 537, 57 
Am.S.R. 209 (“suit . . . actually 
pending’’). See also Lis Pendens 38 
C.J. p 1; Receivers § 9 (suit pending 
as condition precedent to appointment 
of receiver). 


Another suit pending see Abate- 
ment and Revival §§ 38-166. 


64. Newton v. Falligant, (Ga.) 143 
S.E. 391, 392; Chosewood v. Jones, 
92 S.E. 646, 146 Ga. 804; Frazier v. 
Broyles, 89 S.E. 748, 145 Ga. 642, 646; 
Martin v. Gaissert, 67 S.E. 536, 134 
Ga. 34, 38. See Clayton v. Stetson, 28 
S.E. 983, 101 Ga. 634, 638; Smith v. 
Bryan, 34 Ga. 53, 62. 


65. Nunn v. Titche-Goettinger Co., 
(Tex.) 196 S.W. 890, 891. 


66. Harvey v. Harvey, 290 F. 653, 
658; Western Union Telegraph Co. 
Os laos aust & N. R. Co., 201 F. 932, 


67. Kansas Gas & Blectric Co. v. 
Wichita Natural Gas Co., 266 F. 614, 
617; Consolidated Textile Corpora- 
tion v. Dickey, 266 F. 587, 589; Mutual 
Life Ins. Co. of New York v. Painter, 
220 F. 998, 999. 


68. Illinois Cent. R. Co. v. Public 
Utilities Commission of Ill., 38 S.Ct. 
170, 173,-245 U.S. 493, 62 L.Ed. 425; 
Abilene & S. Ry. Co. v. State, (Tex.) 
199 S.W. 878, 880. 


69. McConnell v. Frost, (Tex.Civ. 
App.) 45 S.W.(2d) 777, 779. 


70. Sumner v. Jester, (Tex.Civ. 
App.) 252 S.W. 1088. See also Vendor 
and Purchaser [39 Cyc 1846-1886]. 


[a] Other land actions distin- 
guished.—‘‘A suit to foreclose a ven- 
dor’s lien is not a suit to quiet title. 
or to recover lands, or to prevent 
waste, within the meaning of Rev. St. 
art 1830; exception 14 [requiring such 
actions to be brought in the county 
where the land is situated].’’ Sumner 
v. Jester, (Tex.) 252 S.W. 1088. 


71. Van Ness v. Rooney, 116 P. 
392, 394, 160 Cal. 181. See also Public 
Lands § 506 et seq. 


72. Sumner v. Jester, 
App.) 252 S.W. 1088. 
[40 Cyc 517 et seq]. 


73. Wheeler v. Ballard, 137 P. 789, 
791, 91 Kan. 354, 361; Armor vy. Frey, 
161 S.W. 829, 837, 253 Mo. 447; Sum- 


(Tex.Civ. 
See also Waste 


the Interstate Commerce Commission,”*® “suit to 
foreclose a lien on land,”’®® “suit to foreclose a ven- 
dor’s lien,”?° “suit to invalidate patent,”"+ “suit to 
prevent waste,”?? “suit to quiet title,””* “suit to 
recover debt due by the decedent,’”’"* “suit to recover 
land,”?® “suit to recover upon a chose in action by 
an assignee,”’7® “suit to restrain enforcement of state 
statute,”77 “suit upon a contract,’’’® and “suit which 
affects title to real estate;”7® also “suits against any 
private corporation,’®® “suits against consuls and 
vice consuls,”8? “suits as herein authorized,’’®? “suits 
at common law and in equity,’’8? “suits between cit- 
izens of a state and foreign states,”®4 “suits between 
citizens of different states,’’®> “suits for the posses- 


ner v. Jester, (Tex.) 252 S.W. 1088; 
Miller v. Hoppe, (Tex.) 238 S.W. 729, 
730; Branting v. Salt Lake City, 153 
P. 995, 1000, 47 Utah 296. See also 
Quieting Title 51 C.J. p 125. 


74 Adder Mach. Co. v. Hawes, 111 
S.E. 188, 189, 152 Ga. 826, 827. See 
Beach v. Addison, 82 S.E. 428, 98 S.C. 
215, 217. See also Executors and Ad- 
ministrators §§ 1821, 1835-1848, 1923- 
1971, 2120-2143. 


Frazier v. Broyles, 89 S.E. 743, 
145 Ga. 642, 646; Sumner v. Jester, 
(Tex.) 252 S.W. 1088. See also Venue 
[40 Cyc 55, 56]. 


she Shaffer vy. Marks, 241 F. 139, 


77. Council of Defense of State of 
New Mexico v. International Maga- 
zine Co., 266 F. 390, 407. See Petition 
of Public Nat. Bank of New York, 49 
eer 43, 278 U.S. 101, 104, 73 L.Ed. 


78. Board of Com’rs of Morgan 
County v. MacDougald Const. Co., 122 
S.E. 317, 320, 157 Ga. 595; L. R. Kol- 
lock & Co. v. Leyde, 143 P. 621, 77 Or. 
569, 571. See Rogue River Fruit & 
Produce Ass’n v. Gillen-Chambers Co., 
151 P. 728, 85 Or. 118, 115. See also 
Contracts § 790 et seq. 


79. State v. Reynolds, 175 S.W. 
575, 577, 265 Mo. 88. See also Venue 
[40 Cyc 57-66]. 


[a] Held such suit.—‘‘A suit to de- 
clare and foreclose by sale a lien up- 
on land certainly is a suit which ‘af- 
fects’ title to real estate.” State v. 
Reynolds, 175 S.W. 575, 577, 265 Mo. 
88 (passing upon venue of an action 
to enforce lien of a special tax bill 
may affect tithe within the meaning 
of Rev. St. (1909) § 1753, providing 
that suits whereby title to real estate 
may be affected shall be brought in 
the county wherein such real estate or 
some part thereof may be situated). 
See also Venue [40 Cye 57-66]. 


80. Gulf, etc, R. Co. v. Foster, 
(Tex.Civ.App.) 44 S.W. 198, 199. 


81. State of Ohio ex rel. Popovici 
v. Agler, 50 S.Ct. 154, 280 U.S. 379, 
383, 74 L.Ed. 489. See also Ambassa- 
eae Sipe § 29; Federal Courts 


82. John G. Wright & Co. v. United 
States Shipping Board Bmergency 
Fleet Corporation, 285 F. 647, 648. 


83. 
501. 


84. Niccum v. Northern Assur. Co., 
17 F.(2d) 160, 163.° See also Federal 
Courts § 58. 


85. Sanders v. Western Union 
Telegraph Co., 261 F. 697, 702. See 
also Federal Courts §§ 59-76; Remov- 
al of Causes §§ 120-179. 


In re Silvies River, 199 F. 495, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


sion of real estate,”®* “suits for the recovery of 
land,”’? “suits for the recovery of lands or damages 
thereto,”§® “suits in behalf of the state to recover 
forfeitures,”®® “suits in ejectment,”®® “suits in eq- 
-uity affecting or involving real property,’”®! “suits or 
proceedings against ambassadors or other public min- 
isters,”®? and “suits to try title.’ 


[§ 2] B. As Adjective the term is sometimes em- 


ployed.®+ 


Suit money. A temporary allowance which is re- 
quired to be paid by the husband to the wife pend- 
ing suit for divorce, for the expenses of such suit ;95 
and is for the purpose of insuring to the wife an 


86. State v. Reynolds, 175 S.W. 
575, 576, 265 Mo. 88. 
87. Carstairs v. Bomar, (Tex. 


Commn.App.) 29 S.W.(2d) 334, 338. 
See also Venue [40 Cyc 55, 56]. 


88. Grogan-Cochran Lumber Co. v. 
McWhorter, (Tex.Civ.App.) 4 S.W. 
G20) 995,099.72 Gulf} ete.,) Re Cos v. 
Foster, (Tex.Civ.App.) 44 S.W. 198, 
200. See also Venue [40 Cyc 55, 56, 

le 


(Tex.Civ. 
See also 


Hernandez v. State, 
App) £350 SPW. 170, 17a. 
Venue [40 Cyc 84-87]. 


90. Matthews v. Citizens’ Bank of 
Senath, (Mo.) 46 S.W.(2d) 161, 164. 
See also Ejectment 19 C.J. p 1021. 


[a] “Suits to try title’ compared. 
—‘“‘Suits in ejectment, when tried on 
that theory [when title is in issue 
and right of possession is only an in- 
cident], are in substance and fact 
suits to try title.’ Matthews v. Citi- 
zens’ Bank of Senath, (Mo.) 46 S.W. 
(2d) 161, 164. 


91. Moore v. Zelic, 
666, 338 Ill. 583. 


92. State of Ohio ex rel. Popovici 
vy. Agler, 50 S.Ct. 154, 280 U.S.. 379, 
383, 74 L.Ed. 489. See also Ambassa- 
dors and Consuls § 22; Federal Courts 
§§ 48, 193. 


93. Matthews v. Citizens’ Bank of 
Senath, (Mo.) 46 S.W.(2d) 161, 164. 


[a] “Suits in ejectment” compared 
see supra note 90 [a]. 


94. See cases infra this section. 


95. Yost v. Yost, 41 N.E. 11, 141 
Ind. 584, 587 [cit Davis v. Davis, 40 
N.E. 808, 141 Ind. 367, 373]. See 
Smith v. Smith, 107 So. 257, 259, 90 
Fla. 824. 

[a] As “temporary alimony.’’— 
“Suit money is in fact a specific part 
only of the temporary alimony, and 
is granted under the same condi- 
tions.” Nelson Divorce and Sep. § 875 
[quot Smith v. Smith, 107 So. 257, 259, 
90 Fla. 824]. 

96. Yost v. Yost, 41 N.E. 11, 141 
Ind. 584, 587 [cit Davis v. Davis, 40 
N.E. 803, 141 Ind. 367, 373]. 


97. Hart v. Hart, 73 P. 35, 31 Colo. 
333. See Divorce §§ 495, 5387. 


98. Sawyer v. Gilmore, 83 A. 6738, 
680, 109 Me. 169; Mumme y. Marrs, 
(Tex.) 40 S.W.(2d) 31, 36. 

99. Sawyer v. Gilmore, 83 A. 673, 
680, 109 Me. 169. 2 

1. Sawyer v. Gilmore, supra; 
Mumme v. Marrs, (Tex.) 40 S.W.(2d) 
31, 36. 


170 N.E. 664, 


[a] Determination by legislature. 
—(1) “What the Legislature might 
deem to be suitable, and therefore 


necessary, under some _ conditions, 
they might deem unnecessary under 
others.” Sawyer v. Gilmore, 83 A. 


SUIT—SUITABLE 


fees.°7 
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efficient preparation of her case and a fair and im- 
partial trial thereof;°* money for the purpose of 
enabling the wife, who has commenced proceedings 
in divorce to meet the expenses incident to the pros- 
ecution of the action, independent of attorney’s 


SUITABLE. The word is an elastic,?® and vary- 


ing term,°® dependent upon the necessities of chang- 
ing times or conditions. 


It has been defined as 


meaning adapted;? appropriate; capable of suit- 


not defective.?? 


6738, 680, 109 Me. 169. (2) The consti- 
tutional provision ‘‘clearly leaves to 
the Legislature the right to deter- 
mine what is suitable, and the deter- 
mination will not be reviewed by the 
courts if the act has a real relation to 
the subject and object of the Consti- 
tution.”” Mumme vy. Marrs, (Tex.) 40 
S.W.(2d) 31, 36. (3) In holding the 
question to be one for the legislature, 
the court said: “If the law has a 
real relation to the subject of article 
XIX as amended, whether it is ‘suit- 
able’ is determined by its enactment, 
and the courts have no power of re- 
view.” Marasso v. Van Pelt, 81 So. 
529, 582, 77 Fla. 432, 438. 


2. St. Anthony Falls Water-Power 
Co. v. Hastman, 20 Minn. 277. 


“Adapted” 1 C.J. p 1190. 


3. ‘Century D.; Webster D. [both 
quot White v. U. S., 69 F. 93]; Whis- 
nant v. State, (OkI.Cr.) 264 P. 837, 
PE Thomas v. State, (Ok1.Cr.) 244 P. 


“Appropriate” 4 C.J. p 1456. 


4 Century D.; Webster D. [both 
quot™ White Vv. Ue 'S5 69" EF). 9375 St. 
Anthony Falls Water-Power Co. v. 
Eastman, 20 Minn. 277. 


5. Shohoney v. Quincy, etc., R. Co., 
122 S.W. 1025, 1034, 223 Mo. 649. 


[a] In connection with appliances. 
—‘‘We find the term ‘suitable appli- 
ances’ used by the law writers, but 
‘suitable’ in that connection means 
compatible with safety.” Shohoney 
v. Quincy, O. & K..C. R. Co., 122 S.W. 
1025, 1034, 223 Mo, 649. See also Mas- 
ter and Servant § 441 et seq. 


“Safety” 54 C.J. p 1117. 


6. See Susquehanna Fertilizer Co. 
v. Spangler, 39 A. 270, 272, 86 Md. 
562, 571, 68 Am.S.R. 533; St. Helen’s 
Smelting Co. v. Tipping, 11 H.L.Cas. 
642, 651, 11 Reprint 1483. 


[a] In nuisance action.—Where 
action for damages to cattle, trees, 
plants, etce., on plaintiff’s lands and 
for deprivation of enjoyment of said 
property due to the maintenance of a 
smelting works near it which dis- 
charged noxious fumes, smoke and 
gases thereon, was defended on the 
ground that the nuisance, if any, was 
maintained in a suitable and con- 
venient place’since the neighborhood 
was devoted to manufacturing pur- 
poses of similar kind, the court in 
dismissing an appeal from the lower 
court’s order disallowing such de- 
fense, said: ‘‘That is not the meaning 
of the word ‘suitable,’ or the word 
‘convenient,’ which has been used as 
applicable to the subject. The word 
‘suitable’ unquestionably cannot carry 
with it this consequence, that a trade 
may be carried on in a particular lo- 
cality, the consequence of which trade 
may be injury and destruction to the 
neighboring property.” St. Helen’s 
Smelting Co. v. Tipping, 11 H.L.Cas. 


ing;* compatible with safety ;° convenient;® fit? and 
appropriate® for the end to which it is to be devot- 
ed; fitting;® likely to suit;!° reasonable;11 safe or 


The word has -been construed as 


642, 651, 11 Reprint 1483 [quot Sus- 
quehanna Fertilizer Co. v. Spangler, 
39 A: 270, 272, 86 Md. 562, 571, 63 
corr aie 533]. See also Nuisances §§ 


“Convenient” 13 C.J. p 844. 


7. Bouvier L. D. (sub verbo “Fit’’) 
[quot Whisnant v. State, (OkI.Cr.) 
264 P. 837, 839; Thomas v. State, (Okl. 
Cr.) 244 P. 816]. See U. S. v. Lorsch 
& Co., 8 Cust.App. 109, 110; Susque- 
hanna Fertilizer Co. v. Spangler, 39 
a 219: 272, 86 Md. 562, 571, 63 Am.S. 


[a] “In the tariff law the term 
‘suitable’ means actually, practically, 
and commercially fit.” Kahlen v. U. 
S., 2 Cust.App. 206, 208 [quot U. S. v. 
Amerman & Patterson, 9 Cust.App. 
244, 246; U. S. v. Lorsch & Co., 8 
Cust.App. 109, 110]. 


“Fit” 26 C.J. p 646. 


8. Kahlen v. U. S., 2 Cust.App. 206, 
208 [quot U. S. v. Amerman & Patter- 
son, 9 Cust.App. 244, 246]. 


[a] So “commonly understood.”— 
Kahlen v. U. S., 2 Cust.App. 206, 208 
[quot U. S. v. Amerman & Patterson, 
9 Cust.App. 244, 246]. 


9. Century D.; Webster D. [both 
quot White v. U. S., 69 F. 93]. 


10. St. Anthony Falls Water-Pow- 
er Co. v. Eastman, 20 Minn. 277. 


“Likely” 37 C.J. p 663. 


ll. See State v. Burkhart, 183 N. 
W. 870, 44 S.D. 285, 293. 


[a] So construed in constitution. 
—In interpreting a _ constitutional 
provision, art 3 § 1, which directs the 
legislature to make suitable provi- 
sions for carrying into effect the con- 
stitutional provisions regarding the 
holding of a referendum upon acts 
passed by the legislature, the court 
said: ‘‘The only restrictions upon the 
Legislature are that the legislation 
must be suitable, and that it may not 
require more than five per cent. of the 
electors to refer to the people an act 
of the Legislature. Py ise tial Bete Nees 
therefore competent for the Legisla- 
ture to fix the period of ninety days 
after the adjournment of the Legis- 
lature as the period within which a 
referendum petition might be filed if 
such period is a reasonable time 
therefor, or, in the language of the 
Constitution, if such period is ‘suit- 
able.’ Such period has not been chal- 
lenged as unreasonable or unsuitable 
in and of itself. We there- 
fore hold that such ninety-day period 
is a reasonable and ‘suitable’ regula- 
tion for the purpose of carrying the 
constitutional provision into effect.” 
State v. Burkhart, 183 N.W. 870, 871, 
44 S.D, 285, 293. 


“Reasonable” 52 C.J. p 1181. 


12. Davis v. Northwestern R. Co., 
55 S.E. 526, 75 S.C. 303, 308~(when 
applied to machinery which a master 
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being substantially equivalent to “fit,’1° “good,”** 
and distinguished from “ade- 


and “sufficient” 51° 
quate,’”’*® and “used.”17 


Phrases: “All suitable precautions,”+® “commer- 
cially suitable,”*® “load was suitable,”?° “safe and 
suitable,”?1 “safe and suitable machinery and appli- 
ances,”?? “suitable accommodation,”** “suitable age 
and diseretion,”?+ “suitable air starting device, 
“suitable and competent,”?* “suitable and conven- 
ient waiting room,”?’ “suitable and safe,’”’?* ‘“suit- 


SUITABLE 


dimensions ],’’?® 


725 


able appliance,”?® “suitable bridges,”*° “suitable 


is required to furnish his servant). 
See also Master and Servant § 441 et 
seq. - 

fa]. Referring to appliances.— 
‘Here this [trial] court used the 
word ‘suitable’ as meaning ‘safe or 
not defective,’ and such is its mean- 
ing when applied to appliances. 
Davis v. Northwestern R. Co., 55 S.E. 
526, 75 S.C. 3038, 308. 


“Defective” 18 C.J. p 459. 
“Safe” 54 C.J. p 1115. 


13. Bouvier L. D.; Webster Int. D. 
[both quot Thomas v. State, (OkI.Cr.) 
244 P. 816 (cit Whisnant v. State, 
(Ok1.Cr.) 264 P. 837, 839) ]. 


14. Kansas City Southern R. Co. v. 
Greer, 119 S.W. 1121, 90 Ark, 531, 537 
(in instruction describing statutory 
cattle or stock guards). 


“Good” 28 C.J. p 718. 


‘15. Kansas City Southern R. Co. 
v. Greer, 119 S.W. 1121, 90 Ark. 531, 
537 (in instruction describing cattle 
guards required by statute), 


“Sufficient” ante. 


16. St. Anthony Falls Water-Pow- 
er Co. v. Eastman, 20 Minn, 277. 


[a] “Adequate” not equivalent.— 
After defining the word, the court 
said: “This is by no means equivalent 
to ‘adequate. That which is ade- 
quate must be suitable, but that 
which is suitable may not be ade- 
quate.” St. Anthony Falls  Water- 
Power Co. vy. Eastman, 20 Minn. 277. 


“Adequate” 1 C.J. p 1193. 


17. White ‘v. U. S., 69 F. 93. See 
U. S. v. Lorsch & Co., 8 Cust.App. 109, 
111; Kahlen v. U. S., 2 Cust.App. 206, 
208. 


[a] Use not determinative.—(1) 
In criticizing holding of board of 
general appraisers, in a customs case 
the court said: “It appears from said 
findings, that said board, after defin- 
ing the word ‘suitable’ held as fol- 
lows: ‘When an article is commonly 
used for a given purpose, it may be 
said to be “‘suitable”’ for such purpose; 
when not so used, it cannot ordinarily 
be said to be so “Suitable.”’ I think 
this statement is not altogether ac- 
curate, in view of the definition of 
said term, and the decisions.’”’ White 
VW Sip 69) BY 982% G2) From’ the 
fact that a thing may be used or has 
been used for a particular end it does 
not necessarily follow that it is com- 
mercially suitable therefor, and evi- 
dence of a casual, incidental, excep- 
tional, or possible use of a thing can- 
not be accepted as proof of its suit- 
ability for such use.” Kahlenv. U.S.,, 
2 Cust.App. 206, 208. 


18. St. Anthony Falls Water-Pow- 
er Co. v. Eastman, 20 Minn. 277. 


19. Kahlen v. U. S., 2 Cust.App. 
206, 208. 

20. Lyman y. Amherst, 107 Mass. 
339, 346. 


21. Davis v. Northwestern R. Co., 
55 S.E. 526, 75 S.C. 303, 304. 


[a] “he universally ‘ 
meaning of the words ‘safe and Suit- 
able’ appliances . . . is ‘reason- 
ably safe and suitable.’” Davis v. 
Northwestern R. Co., 55 S.H. 526, 75 
S.C. 303, 304. 


22. Davis v. Northwestern R. Co., 
55 S.B. 526, 75 S.C. 808, 304. See also 
Master and Servant § 441 et seq. 


23. Vancouver and Prince Rupert 
Meat Co, v. G. N. R. Co., (Can.) 20 
WestL.R. 625, 627. 


24. Temple v. Norris, 55 N.W. 133, 
53 Minn. 286, 289, 20 L.R.A. 159 (of 
person under statute regulating serv- 
ice of process). 


25. Van Pub. Co. v. Westinghouse, 
76 N.Y.S. 340, 72 App.Div. 121, 127 (for 
gas engine), 


26. In re Morgan, 176 N.W. 606, 
209 Mich. 65, 75. 


fa] Widow as administrator.—In 
1ecognizing widow’s statutory right 
to administer husband’s estate with- 
in Comp. L. (1915) § 13820, the court 
said: “The words ‘suitable and com- 
petent’ in the connection used in the 
statute do not, as applied to the 
widow’s right, mean by comparison 
with the business knowledge and 
ability of some one else, or that she 
must be skilled in her husband’s call- 
ing and familiar with the details of 
his business.” In re Morgan, 176 N. 
W. 606, 609, 209 Mich. 65, 75. See also 
Executors and Administrators §§ 66- 
77, 116-136. 


27. Commonwealth v. Louisville, 
ete, R. Co., 231. S.W., 236, 287, 191 Ky. 
634. See also Railroads §§ 916-923. 


28. Kansas City Southern R. Co. 
MR toe 119 S.W. 1121, 90 Ark. 531, 


[a] “Good and “sufficient” equiv- 
alent.—Applied to eattle guards 
“good” and “sufiicient’ held to be 


substantially the same as the words 
“suitable” and “safe.” Kansas City 
Southern R. Co. v. Greer, 119 S.W. 
1121, 90 Ark, 531, 537. 


29. Davis v. Northwestern R. Co., 
55 S.E. 526, 75 S.C. 303, 308. See Sho- 
honey v. Quincy, ete., R. Co., 122 S.w. 
1025, 1034, 223 Mo. 649 (‘suitable ap- 
pliances’’), See also Master and 
Servant § 441 et seq. 


[a] As reasonably safe and prop- 
er.—"‘A suitable appliance must nec- 
essarily be an appliance reasonably 
safe and proper, or reasonably free 


from defects which render it dan- 
gerous to operate it.”’” Davis v. North- 
western R. Co., 55 S:.B..526, 75 S.C. 
308, 3808. 

30. Worcester v. Railroad Com’rs, 
113 Mass. 161, 171. 

31. Kahlen v. U. S., 2 Cust.App. 
206, 208. 

32, Browne v. Turner, 54 N.E. 510, 


accepted 


building materials,”?1 “suitable connection,”>? “suit- 
‘able employment,’”®? “suitable fences,”?* “suitable 
fixtures,”?> “suitable for a wooden ship [of certain 


“suitable for covering cotton,”*” 


“suitable for cultivation,’?’ “suitable for HKastern 
shipment,’’?® “suitable for medicinal or toilet pur- 
poses,”’#° “suitable for printing books,”*? “suitable 
for sawmill purposes,”*? “suitable for the manufac- 
ture of spirits,’*® “suitable for toilet purposes, 
“suitable for turpentine and sawmill purposes, 


dI44 
YAS 


174 Mass. 150, 161. 


33. Jackson v. Hunslet Engine Co. 
(No. 2), [1916] 2 K.B. 8, 17. 


34. Wames v. Salem, etc., R. Co., 
98 Mass. 560, 565, 96 Am.D. 676. 


, 35. Commonwealth vy. Louisville, 
etc,, “Res Cocg73 Les, Wr 236.0 20 dee 
Ky. 634. 


36. Rodriguez v. Findlay, 14 Phil- 
ippine 294, 298. 


37. White v. U.S., 69 F. 93. 
so Customs Duties §§ 44-46. 


38. Boggs v. Ganeard, 84 P. 195, 
196, 148 Cal. 711, 714; Robinson v. 
Eberhart, 83 P. 452, 148 Cal. 495, 499; 
Albert v. Hobler, 43 P. 1104, 111 Cal. 
398, 400; Jacobs v. Walker, 27 P. 
48, 90 Cal. 43, 47; Fulton v. Bran- 
nan, 26 P. 506, 88 Cal. 454, 457; Man- 
ley v. Cunningham, 13 P. 622, 72 Cal. 
236, 241; Sanford v. Maxwell, 84 P. 
1000, 1002, 3 Cal.App. 242, 245. 


39. Gibbs v. Hersman, 239 P. 850, 
73 Cal.App. 732, 737. 


[a] In contract for sale of grapes, 
“the term... has a definite mean- 
ing in the grape shipping industry, 
indicating a condition which will 
permit grapes to be shipped to, and 
arrive at, Eastern points in a sound 
condition, allowing normal time for 
transportation.” Gibbs v. Hersman, 
239..P.300;, 351. 43 CallApp. no2nn tad 


40. U.S. v. Amerman & Patterson, 
9 Cust.App. 244, 245. 


See al- 


41. Kahlen v. U. S., 2 Cust.App. 
206, 208. - 
42. Gray Lumber Co. v. Gaskin, 50 


S.E. 164, 122 Ga. 342, 348; Mills & 
Williams v. Ivey, 60 S.E. 299, 301, 3 
Ga.App. 557, 559. 


[a] Not limited to pine timber.— 
In construing a lease of timber lands, 
the court said: “ ‘Timber suitable for 
sawmill purposes’ means any timber 
which is ordinarily used for manu- 
facture into lumber. This would in- 
clude cypress, or oak, or any other 
variety of timber which was suited 
for such use. There is nothing in 
the lease to indicate that only pine 
timber was meant, and there is no evi- 
dence that by the custom of the trade 
the language used has such a restrict- 
ed meaning.” Gray Lumber Co. v. 
Gaskin, 50 S.E, 164, 122 Ga. 342, 348. 


43. Rex  v.  Bellmont, (Alta.) 
[1919] 3 WestWkly 895, 896. 


44. U.S. v. Amerman & Patterson, 
9 Cust.App. 244, 247. 


[a] “Prepared for toilet purposes” 
compared.—U. S. v. Amerman vy. Pat- 
terson, 9 Cust.App. 244, 247, 


45. Gray Lumber Co. vy. Gaskin, 50 
S.E. 164, 122.Ga. 842, 348, 


{a] Cypress not included.—A lease 
which conveyed “all and singular the 
timber suitable for turpentine and 
sawmill purposes growing on” the 


lands described held to give to the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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“suitable for use,”4® “suitable frame,”4? “suitable 
index,”48 “suitable law,”4® “suitable location,”5° 
- “suitable means and appliances,’>! “suitable monu- 
ment,”°? “suitable or convenient for waiting passen- 


SUITABLE 


gers,” “suitable package,”®4 “suitable person,’®® 


grantee the use of such timber only 


as was suitable for both turpentine 
and sawmill purposes, and conse- 
quently not to include’ cypress tim- 
ber. Gray Lumber Co. v. Gaskin, 50 
S.E. 164, 167, 122 Ga. 342, 348. 


46. U.S. v. Lorsch & Co., 8 Cust. 
App. 109, 111; Ragsdale v. Dyer, 266 
S.W. 91, 95, 150 Tenn. 496, 513. 


[a] In tariff law.— “The term 

- . does not, in the tariff sense, im- 
ply or require chief use.” U. S. v 
Lorsch & Co., 8 Cust.App. 109, 111. 


47. State v. Clarke, 37 A. 975, 69 
eae 371, 375, 61 Am.S.R. 45, 39 L.R. 
. 670. 


aes Smith v. Royalton, 53 Vt. 604, 


49. Marasso v. Van Pelt, 81 So. 
529, 77 Fla. 432, 442. See Mumme v. 
Marrs, -(Tex.) 40 S.W.(2d) 31, 36. 


[a In constitutional mandate.— 
“As the legislature is commanded by 
the constitution -to ‘enact suitable 
laws to enforce’ the prohibitions con- 
tained in Article XIX, the legislature 
and not the judiciary determines 
whether a statute enacted for that 
purpose is a ‘suitable law’ when it 
has a real relation to the subject of 
Article XIX £[prohibiting manu- 
facture, sale, etc., of liquor].’”’” Maras- 
so v. Van Pelt, 81 So. 529, 77 Fla. 432, 
442 [cit Mumme vy. Marrs, (Tex.) 40 
S.W.(2d) 31, 36 (construing ‘‘suit- 
able provision’ to similar effect in 
constitutional mandate for support 
of public schools) J. 


50. Wellington v. Crowley, 119 N. 
E. 744, 230 Mass. 107, 109. 


[a] Construing contract for stone 


crushing plant whereby defendant: 


agreed to furnish ‘‘suitable location” 
therefor the court said: ‘If the ‘loca- 
tion for the crusher’ furnished by the 
defendant was a location where stone 
could not be crushed it was not a 
‘suitable location’ within the true 
meaning of a provision of the con- 
tract. The reason why ... is of no 
consequence. If the stone could not 
be crushed because crushing stone 
there was a violation of the rights of 
persons in the neighborhood, it was 
no more a ‘suitable’ one than is a 
location where for physical reasons 
the work of crushing stone could not 
be carried on.” Wellington v. Crow- 


ley, 119 N.E. 744, 230 Mass. 107, 
109. 

51. Chicago, etc., R. Co. vy. Moss, 
60 Miss. 1003, 1011, 45 Am.R. 428 


(necessary to be provided by a com- 
mon carrier to prevent cotton catch- 
ing fire). 

52. Fancher v. Fancher, 103 P. 206, 
156 Cal. 13, 15, 238 L.R.A.N.S, 944, 19 
Ann.Cas. 1157; Bainbridge’s Appeal, 
97 Pa. 482, 485. 


[a] As marking site of tomb.—(1) 
In construing bequest to executors 
for the purposes of paying funeral 
expenses, interment, and erection of 
“suitable monument” to _testator’s 
memory, the court said: “The juxta- 
position of the phrase, the devotion of 
the single sum of money to the three- 
fold purposes, ... indicate that the 
monument which he contemplated was 
one to mark the site of his tomb. 
... By a monument is not under- 
stood a memorial building.” Fanch- 


er v. Fancher, 103 P. 206, 156 Cal. 13, 
15, 19 Ann.Cas. 1157, 23 L.R.A.N.S. 944 
(holding erection of public library 
building was without the purview of 
such testator’s bequest). (2) Where 
testator expressly bequeathed his 
residuary estate for the ‘construc- 
tion of a suitable monument at my 
grave,” the expenditure of almost all 
Such residue by the.executor for a 
monument at the grave was confirmed 
by the court. Bainbridge’s Appeal, 97 
Pa. 482, 485. 


'[b] Involves discretion.—(1) In 
construing provision in a will where- 
in the testator set apart a specified 
sum for funeral expenses and prop- 
er interment of his remains and a 
“suitable monument” to his memory, 
ete., the court said: ‘‘ ‘Suitable’: as 
here used gives play to discretion on 
the part of the executors in the selec- 
tion of the monument, its form and 
style, with reference to, the amount 
set apart for the purpose. ... The 
full amount of the fund devoted to 
the purpose, or such part as they 
deem fit, may be expended in the erec- 
tion of the monument to the memory 
of the deceased.” Fancher v. Fan- 
cher, 103) PR. )206.:207; bo) Cal. 13.216; 
23 L.R.A.N.S. 944, 19 Ann.Cas. 1157. 
(2) In construing residuary clause di- 
recting executor to use the residue 
for ‘‘the erection and construction of 
a suitable monument at my grave, 
such as the amount of funds in his 
hands will warrant,’ the court said: 
“The last clause was not intended to 
take from him the right to use the 
whole fund. The word ‘suitable’ man- 
ifestly rélated to the form and style 


‘|}of the monument, which was left to 


the discretion of the executor.” Bain- 
bridge’s Appeal, 97 Pa. 482, 485. 


53. Commonwealth v. Louisville, 
ete.; R: Co.; 231 'S.W. 236, 237, 191 Ky. 
634. 


[a] Applied to railroad waiting 
room:—‘“‘A waiting room is not suit- 
able or convenient for waiting pas- 
sengers [within Ky. St. § 772, requir- 
ing the railroad to provide suitable 
waiting rooms] which is too small, 
dark, stuffy, or which is dirty or in- 
decent.” Commonwealth v. Louisville 
& Ns Re-Co.,) 2381 SW. 286, 23:0, 2 191 
Ky. 634. See also Railroads §§ 916— 
923% 


54. U.S. v. Dougherty, 101 F. 439, 
441 [aff 108 F. 56, 47 C.C.A, 195]. 


55. Moynihan’s Appeal, 53 A. 903, 
75 Conn. 358, 362; Malmo’s Appeal, 43 
A. 485, 72 Conn. 1, 8; Smith’s Appeal, 
31 A. 529, 65 Conn. 135, 138 (for li- 
eense to sell liquor); Arrington v. 
McCluer, (Mo.) 34 S.W.(2d) 67, 71 
(“suitable person to execute the 
will’); In re Mollineaux, 179 N.Y.S. 
90, 91, 109 Mise. 75 (a national bank, 
which may be authorized by Federal 
Reserve Board under Act Cong. Dec. 
23, 1918, as amended by Act Sept. 26, 


1918, to act in certain specified trust | 


capacities, isa “suitable person” with- 
in Code Civ. Proc. § 2352, to be ap- 
pointed as special guardian in a pro- 
ceeding for the sale of an infant’s 
real estate); Peters v. Public Admin- 
istrator, 1 Bradf.Surr. (N.Y.) 200, 207 
(to act as administrator); Welch v. 
Maryland Casualty Co., 147 P. 1046, 
1047, 47 Okl. 293, 296, L.R.A.1915H 
708 (to act as agent for foreign insur- 
ance company); Sheers v. Stein, 43 
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“suitable pitch for an éxpected speed,”** “suitable 
place,”®* “suitable provision,’®’ “suitable provi- 
sions,”°® “suitable railing,”®® “suitable repairs and 
replacements,” 


“suitable school . facilities and 


\ 

N.W. 728-730, 75 Wis. 44, 51, 5 L.R.A. 
781 (to have care and custody of 
child); Mudrock v. Killips, 28 N.Ww. 
66, 65 Wis. 622, 626 (to serve process). 
See Batters v. Dunning, 49 Conn. 479, 
480 (“suitable persons to sell or ex- 
change intoxicating liquors’); First 
Nat. Bank of Boston v. Towle, 137 N. 
W. 291, 295, 118 Minn. 514 (adminis- 
trator, whose private interests con- 
flicted with ‘those of the estate, and 
who has not used due diligence in col- 
lecting the assets and preserving 
them, is “unsuitable,” within the pur- 
view of Rev. L. (1905) § 3709, and 
should be removed); In re Keller, 
127 N.Y.S. 16, 18, 142, App. Div. 454 
(“when a trustee acquires or asserts 
interests in hostility to his trust he 
becomes an unsuitable person to exe- 
cute the trust’). 


_ 56. Rodriguez v. Findlay, 14 Phil- 
ippine 294, 298. 


57. Teilman v. Plock, 21 F. 349, 350: 
(for discharging cargo of a vessel); 
Crowell v. Londonderry, 63 N.H. 42, 48 
(for,public cemetery). See Batters v. 
Dunning, 49 Conn. 479, 480 (‘suitable 
places for . - sale of liquor’’); 
Susquehanna Fertilizer Co. v. Span- 
gler, 39 A. 270, 272, 86 Md. 562, 571, 
63 Am.S.R. 533 [cit St. Helen’s Smelt- — 
ing Co. v.. Tipping, 11° H.LiCas. 642, 
651, 11 Reprint 1483 (for carrying on 
a trade or business that might else- 
where constitute a nuisance) J. 


Suitable place to work see Master 
and Servant § 441 et seq. 


58. Sawyer v. Gilmore, 83 A. 673, 
680, 109 Me.-169; Mumme v. Marrs, 
(Tex.) 40 S.W.(2d) 31, 36. 


[a] For public schools.—(1) 
“ Suitable’ [within Const. art 8, which 
requires the Legislature to. require 
towns to make suitable provision for 
common schools at their own expense] 
is an elastic .. . term, dependent 
upon the necessities of changing 
times.” Sawyer v. Gilmore, 83 A. 673, 
680, 109 Me. 169 [quot Mumme v. 
Marrs, (Tex.) 40 S.W.(2d) 31, 36]. 
(2) ‘And clearly leaves to the Legis- 
lature the right to determine what is: 
suitable.” Mumme v. Marrs, supra. 
To same effect Sawyer v. Gilmore, su- 
pra. 


59. State v. Burkhart, 183 N.W. 
870, 44 S.D. 285, 292. 


60. Lyman v. Amherst, 107 Mass. 
339, 346. f 


[a] As to town’s duty to provide 
such railing.—In upholding an in- 
struction as to what constituted a 
suitable railing at the side of a high- 
way, the appellate court said: ‘The 
court correctly stated the rule to be, 
that ‘the town was bound only to pro- 
vide a railing suitable for the ordi- 
nary exigencies of travel upon such 
a road at such a place.” Lyman v. 
Amherst, 107 Mass. 339, 346. : 


61. Standard Accident Ins. Co. of 
eA pie Richmond, (Tex.) 297 S.w. 
879, x 


[a] In automobile collision insur- 
ance policy, company’s agreement to 
make ‘suitable repairs and replace- 
ments” on injured automobile held to 
mean company would make the car 
equal in value to what it was before 
the injury. Standard Accident Ins. 
Co. of Detroit v. Richmond, (Tex.) 297 
S.W. 879, 880. 
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accommodations,”*? “suitable state institution,’’®* 
“suitable time,”®* “suitable to produce a certain 
speed in a certain vessel,”*®® “suitable watch,”®® and 
“ ‘suitable’ water-closets or privies at passenger sta- 
tions.””6? 


SUIT MONEY.®® 


SUITOR.°® A wooer;7® one who solicits a wo- 
man in marriage.71 


In legal procedure, a party’? to a suit or action 
in court.73 


SULPHATE OF AMMONIA. A commercial arti- 
cle, large quantities of which are used for making 
aqua ammonia, anhydrous ammonia, alum, nitrate of 
ammonia, and many ammoniacal compounds, as well 
as in making ammoniated fertilizers, much the larg- 
er quantity being used, not for fertilizers, but in the 
arts.74 


SULPHIDE. A binary compound of sulphur, or 
one so regarded.7® 


Sulphide of antimony.7® A substance well known 


62. Board of Education of Freling- 
huysen Tp. v. Atwood, 62 A. 1130, 73 


woman may recover damages [in ac- 
tion for slander] for the loss of a 


SUITABLE—SULPHUR 


in the chemical trade;7? the product of a process 
by which the gangue or slag’® is separated from the 
ore by heat." : 


Sulphide of zinc white.2° The commercial name 
for “lithofone” or “lithophone”;*! which is a com- 
pound composed of seventy per cent. sulphate of 
barytes and thirty per cent. sulphide of zinc;*? and 
as known in trade and commerce, the phrase is said 
to include this and similar compounds.*? 


SULPHOTOLUIC ACID.** An acid®® prepared 
from coal tar,®* used in making coal-tar colors;** 
but said not to be a color or dye.*8 


SULPHUR.®® [§ 1] A. As Noun. An elemen- 
tary substance which occurs in nature as a brittle, 
crystalline solid, with resinous luster, almost taste- 
less, and emitting when rubbed or warmed a peculiar 
characteristic odor;9® brimstone.®? 


Bungo sulphur. A practically pure sulphur ob- 
tained in Bungo Province, Japan, from geyser-like 
eraters which emit sulphurous gases, and vapors, due 
to voleanie activity.®? 


Ueisi5 114 


F. 401 [aff 123 F. 296, 59 
C.C.A. 352]. 


N.J.Law 315, 317 [aff 65 A. 999, 74 N.J. 
Law 638, 639]. 


[a] Transportation of children not 
included.—The failure of a board of 
education of a township to provide 
transportation for children living re- 
mote from the schoolhouse held not 
such a failure to provide “suitable 
school facilities and accommoda- 
tions,’ under § 126 of the school law 
(P. L. [1904] p 48), as to authorize the 
county superintendent of schools to 
transmit to the custodian of the 
school moneys an order to direct him 
to withhold from the district all mon- 
eys in his hands to the credit of such 
school district received from the state 
appropriation or from the state school 
tax. Board of Education of Freling- 
huysen Tp. v. Atwood, 62.A. 1130, 1131, 
73 N.Jluaw 315, 317 [afi 65 “A. 999, 
1000, 74 N.J.Law 638, 639]. See also 
Schools and School Districts §§ 498-— 
501, 1038-1056. 


63. In re Hook, 115 A. 730, 731, 95 
Vt. 497, 500, 19 A.L.R. 610. 


64. The Surrey, 26 F. 791, 793 [rev 
40 F. 90]. 
65. Rodriguez v. Findlay, 14 Phil- 


ippine 294, 300. 


66. Percival v. Maine M. M. Ins. 
Co., 33 Me. 242, 249 (required in a 
policy of insurance on a factory). 


.67. Missouri, etc., R. Co. v. State, 
(Civ.App.) 97 S.W. 720, 722 [rev 100 
S.W. 766, 100 Tex. 420]. See Com- 
monwealth v. Louisville, etc., R. Co., 
231 S.W. 236, 237, 191 Ky. 634. See 
also Railroads §§ 928-934. 


68. See Suit ante § 2. 


69. See Actor 1 C.J. p 1181; De- 
fendant 18 C.J. p 459; Parties 47 C.J. 
p 1; Plaintiff 48 C.J. p 1218. 


“70. Weaver v. Ritter, 14 Pa.Co. 
486, 489. 


71. Carney v. State, 79 Ala. 14, 18; 
Weaver v. Ritter, 14 Pa.Co. 486, 489. 


{a} Beau or admirer distinguished. 
—‘Not évery beau or admirer is a 
candidate for marriage with the par- 
ticular object of his attentions, nor is 
there certainty that he would be ac- 
cepted if he did offer marriage.” 
Weaver v. Ritter, 14 Pa.Co. 486, 489 
(holding ‘no precedent that a 


suitor where a promise of marriage 
cannot be found to have existed, has 
been shown’’), _ 


{b] “over” distinguished.—“It is 
not every. lover who solicits mar- 
riage.” Carney v. State, 79 Ala. 14, 


“Marriage” see Marriage § 1. 
72. “Party” see Parties § 1. 
“Party to action” see Parties §§ 2-4. 


73. Black L. D. See Knorpp v. 
Wagner, 93 S.W. 961, 195 Mo. 637, 661. 


_ [a] Suitor as witness.—‘‘A suitor 
is but a witness, after all. Time 
was when a party litigant was not 
entitled to testify and must rely sole- 
ly upon the evidence of others. A 
suitor, being but a witness, may be al- 
lowed to have the common infirmi- 
ties of this kind, e. g., lapses of mem- 
ory, inability to see things precisely 
as others do, and may not hear or may 
forget things actually said or done. 
It would be a harsh rule that would 
cast a litigant because he did not 
agree in toto with his witnesses.” 
Knorpp v. Wagner, 93 S.W. 961, 195 
Mo. 637, 661. 


“Action” see Actions §§ 1-23. 


“Suit” see Actions §§ 42-44; 
ante. 


74 #Marine v. Bartol, 60 F. 601, 
75. Webster New Int. D. 
“Sulphur” post. 


76. [a] Misprinted “sulphite.”»— 
“It is admitted on all sides that the 
word ‘sulphite’ in the tariff [Act of 
1897, Free List par. 476] is a misprint 
for the word ‘sulphide’ as no chemist 
or expert on either side of the con- 
troversy knows of such a substance 
as sulphite of antimony.” McKesson 
Va lUMass, | LRSSES 9865/9 O77. 


Suit 


unt McKesson v. U. S., 113 F. 996, 
78. “Slag’ 58 C.J. p 743. 

aaa McKesson v. U. S., 113 F. 996, 
80. How classified for duty see 


Customs Duties § 30 note 53 [a] (14). 


[a] “Also commercially known as 
‘sulfid of zinc, white.” Gabriel vy. 


81. Gabriel v. U. S., 114 F. 401 [aff 
123 F. 296, 59 C.C.A. 352]. 


“TLithofone” 38 C.J. p 68. 


82. Gabriel v. U. S., 123 F. 296, 59 
C.C.A. 352 [aff 114 F. 401]. 


83. _ Gabriel v. U. S., 123 F. 296, 297, 
59 C.C.A. 352 [aff 114 F. 401]. 


[a] “More specific designations are 
‘Beckton white,’ ‘Orris white,’ ‘Charl- 
ton white,’ etc.” Gabriel v. U. S., 123 
reread, 297, 59 C.C.A. 352 [aff 114 F. 


84. As subject to cnstoms duty see 
Customs Duties § 30 note 32 [a] (8). 


85.4" “Acid” 1 GJ. p: 738, 


86. Matheson v. U. S., 65 F. 422, 
423 (remote derivative from coal tar). 
See Matheson v. U. S.,-%1 F. 394, 18 
C.C.A. 143. 

[a] It “is a coal-tar preparation 
- . » and it is also an acid used for 
chemical and manufacturing purpos- 
es.” Matheson v. U. S., 71 F. 394, 18 
CleLAs Tas. 


“Coal tar” 11 C.J. p 935 text and 
note 66. 


Matheson v. U. S., 65 F. 422, 


“Coal tar colors” 11 C.J. p 935 text 
and note 67. : 


88. Matheson v. U. S., 71 F. 394, 18 
C.C.A. 143 [rev 65 F. 422]. 


89. As subject to customs duty 
see Customs Duties § 30 note 55 [a]. 


90. Century D. 

91. Newhall v. U. S., 4 Cust.App. 
TBS SRW : 

[a] “Sulphur or brimstone.”—“As 


the latter word is commonly used, 
[it] is sulphur or a form thereof.” 
Newhall v. U. S., 4 Cust.App. 134, 137. 


92. Newhall v. U. S., 4 Cust. i 
134, 135. , nen 
[a] “Conceded to be practically 


pure sulphur.”—Newhall v. U. S., 4 
Cust.App. 134, 135. ; 


Manner of obtaining describ- 
ed.—‘‘In Bungo Province, Japan, there 
are many geyserlike craters which in- 
termittently emit sulphurous gases, 
fumes, or vapors, and whose action 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Flowers of sulphur. 
from sublimation of sulphur.®* 


Sublimation of sulphur. The artificial distillation 
of sulphur, in the course of which the sulphur con- 
tent of the article distilled is, after vaporization, 
deposited, collected and formed according to the 
commercial or other uses for which it may be de- 


signed. 


Other phrases: 


limed, or flowers of.”? 


[§ 2] B. As Adjective the word may be em- 
ployed,® as in the phrases “sulphur. content,’’* and 


“sulphur ore.”® 


is produced by volcanic activity. Dur- 
ing their inactive periods the Japa- 
nese have placed pipes in the ground 
and in the crevices about the craters 
of these so-called geysers in such po- 
Sition that when activity is resumed, 
these gases, fumes, or vapors are col- 
lected in pipes leading to the same 
reservoir, where they are condensed 
into sulphur, and from which reser- 
voirs the sulphur flows down the 
mountain side in long tight conduits, 
where it hardens and from which it is 
taken, broken into various shapes, put 
into sacks, transported by coolies 
down the side of the mountain, and be- 
comes a Subject of commerce under 
the name of Bungo sulphur.” New- 
hall v. U. S., 4 Cust.App. 134, 135. 


[ec] “Refined or sublimed sulphur’’ 
distinguished.——Newhall v. U. S., 4 
Cust.App. 134, 136. 


93. Newhall v. U. S., 4 Cust.App. 
te4,.°135,_136. 


94 Newhall v. U. S., supra. 
95. Newhall v. U. S., supra. 
96. Newhall v. U. S., supra. 
a] “Refined or sublimed sulphur” 


shed.—Newhall v. U. S., 4 
Cust.App. 134, 135, 136. 


97. Newnall v. U. S., supra. 
98. Newhall v. U. S., supra. 


“Natural or crude sulphur” distin- 
guished see supra note 96 [a]. 


99. Newhall v. U. S., 4 Cust.App. 
134, 136. 
[a] “Obtained only by sublima- 


tion.”—Newhall v. U. S., 4 Cust.App. 
134, 135, 136. 


1. Newhall v. U. S., supra. 

2 Newhall v. U. S., supra. 

[a] “Whe terms . . . are inter- 
changeable.”—Newhall v. U. S., 4 
Cust.App. 134, 136. 

3. See cases infra this section. 

4 Newhall v. U. S., 4 Cust.App. 
134, 135, 136. 

5. Newhall v. U. S., supra. 

6. See also Sulphur ante. 

7. Webster New Int. D. 

“Sulphide” ante. 

‘8% “Reduction” 53 C.J. p 667. 


9. Fox v. Hale, etc., Silver Min. 
Co., 41 P. 308, 316, 108 Cal. 369, 397. 


[60 C. J.—57] 


One of the forms evolved 


“Artificially refined sulphur,’”®® 
“natural or crude sulphur,’”’®* “pure sulphur,’”’®? “re- 
fined or sublimed sulphur,’®’ “refined sulphur,’’?? 
“Sulphur or brimstone,”! and “sulphur, refined, sub- 


SULPHUR—SUM 


“sulphide.’’? 


SUM. 


ers +4 


SULPHURETS.® 


[60 C.J.] 1007 


An obsolescent synonym of 


In gold and silver mining and reduc- 
tion,® the term is used to describe that portion of 
the ore which escapes from the mill with the tail- 
ings; which is heavier and richer than the rest of 
the tailings, but which resists amalgamation and is 
saved, by being caught in blanket sluices.® 


[§ 1] A. As Noun. The primary mean- 
ing?® of the word is aggregate amount;!! amount}? 
or aggregate,1® of two or more things taken togeth- 
any amount indefinitely ;1> 
money?!® or currency;?? money;!® the result of two 
or more units added;!® 


a quantity of 


total;?° whole.?1 It has 


been said, however, that the word must be construed 


10. Grimsley v. Gibson, 113 S.E. 
8515134, Var 38; 42.10% 


ll. Swartley v. 
Montg.Co. (Pa.) 49, 50. 


12. Anderson L. D.; Webster D. 
[both quot Swartley v. McCracken, 
7 Montg.Co. (Pa.) 49, 50]. 


“Amount” 2 C.J. p 1329. 


13. Anderson L. D. [quot Swartley 
v. McCracken, 7 Montg.Co. (Pa.) 49, 
50]; Grimsley v. Gibson, 113 S.E. 
851, 184 Va. 38, 42. 


“Aggregate” 2 C.J. p 972. 


14. Grimsley v. Gibson, 113 S.E. 
851, 134 Va. 38, 42. 


15. Webster D. [quot U. S. v. Van 
Auken, 96 U.S. 366, 368, 24 L.Ed. 852]. 


16. Webster D. [quot U. S. v. Van 
Auken, 96 U.S. 366, 368, 24 L.Ed. 852]; 
Grimsley v. Gibson, 113 S.E. 851, 134 
Va. 38, 42. 


“Wroney” 40 C.J. p 1489. 

17. Webster D. [quot U. S. v. Van 
Auken, 96 U.S. 366, 368, 24 L.Ed. 852). 

“Currency” 17 C.J. p 405. 


18. U.S. v. Van Auken, 96 U.S. 366, 
368, 24 L.Ed. 852; Kelley v. Sullivan, 
87 N.E. 72, 201 Mass. 34, 36; Donovan 
v. Jenkins, 155 P. 972, 52 Mont. 124, 


McCracken, 7 


127; Wetz v. Elliott, 51 P. 657, 4 Okl. 
618, 623. See Matter of Hulburt, 89 
N.Y. 259, 262, 10 Abb.N.Cas. 452; 


Lynes v. Townsend, 33 N.Y. 558, 568 
(where the term is construed as re- 
ferring to “money’’); Fortier v. Que- 
bee Liquor Commn., 25 Que.Pr. 98, 
100. But see In re Elletson’s Est., 
136 N.Y.S. 455, 456, 75 Misc. 582. 


[a] “One of the lexical definitions 


(1) of the word ‘sum,’ . . . is ‘mon- 
ey.” U. S. v. Van Auken, 96 U.S. 
366, 368, 24 L.Ed. 852. (2) After a 


testator directed the payment of cer- 
tain bequests, he added: ‘‘And should 
there be a further sum, I leave it to 
my executors” for specified purposes, 
the court, in construing the. clause, 
said: “The word ‘sum,’ as here used, 
could legitimately only refer to mon- 


ey.” Lynes v. Townsend, 33 N.Y. 558, 
568 (3) “Popularly used to denote 
money.” In re Hlletson’s Est., 136 N. 


Y.S. 455, 456, 75 Misc. 582. (4) “The 
sense in which it is most commonly 
used is ‘money.’” U.S. v. Van Auken, 
supra. (5) “The word ‘sum’ Ewe 
is restricted in its application to mon- 
ey, except where a different meaning 
plainly appears.” Kelley v. Sullivan, 
87 N.E. 72, 73, 201 Mass. 34. (6) “The 


in connection with the context,?? so that in certain 
connections,”* it has been held to be equivalent to 


word ‘sum’ of itself, imports a sum 
of money.” Wetz v. Elliott, 51 P. 657, 
4 Okl. 618, 623 [cit Anderson L. D.; 
24 A.&H.Enc.L. 497]. (7) “This is, in 
fact, its general meaning when the 
term is used with reference to val- 
ues.’ Wetz v. Elliott, supra [cit Web- 
ster D.]. (8) Where defendant agreed 
to pay plaintiffs,-her attorneys en- 
gaged to foreclose a mortgage, a sum 
equal to one-half of the net profit or 
one-half of such a sum as defendant 
might recover, the court said: “The 
plaintiffs are entitled to their com- 
pensation in money and are not com- 
pelled to accept an interest in the 
property, the subject of the foreclo- 
Sure suit. The word ‘sum’ .. . re- 
fers to money and not to an interest 
in real property.’ Donovan v. Jen- 


kins, 155 P. 972, 973, 52 Mont. 124, 
127. 
[b] As not meaning “money” but 


“valnue.”—In construing Transfer Tax 
Law (LL. [1911] c¢ 732) § 22la subd 
1, providing for a tax “at the rate 
of one per centum on any amount in 
excess of five thousand dollars up to 
the sum of fifty thousand dollars,” 
the court said: ‘The use of the 
words ‘amount’ and ‘sum’ in the stat- 
ute is unfortunate as the words are 
popularly used to denote monev; but 
as applied in this statute they must 
be taken to mean ‘value,’ as the tax 
is upon all kinds of property.” In re 
Elletson’s Estate, 186 N.Y.S. 455, 456, 
75 Mise. 582. 


19. State v. Seattle, etc., R. Co., 114 
PR. 431, 433, 62 Wash. 544. 


[a] Properly referable to two.— 
In construing a transfer provision in 
a street railway franchise, the court 
said: ‘We are here only concerned 
with two systems. . The word 
‘sum’ is as correctly used in referring 
[to] the result of two units added as 
in referring to any number of units 
added.” State v. Seattle, etc., R. Co., 
114 P. 431, 433, 62 Wash. 544. 

20. Grimsley v. Gibson, 113 S.E. 
851, 184 Va. 38, 42. 


“Total” [38 Cyc 552]. 

21. Grimsley v. Gibson, 113 S.E. 
851, 184 Va. 38, 42. 

“Whole” [40 Cyc 928]. 

22. Grimsley v. Gibson, 113 S.E. 
851, 184 Va. 38, 42. 


23. See cases infra notes 24-27. 
See also cases infra § 2. 
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“debt,”2* “remainder,”?> and “share;’?® but not to’ 
include “costs.”?7 In English law, the term has been 
employed as referring to a collection, a compendium, 


a summary or abstract.?§ 


Phrases: “Ascertaining the sum payable,”?® “five 
notes for the sum of [named amount],”°° “for a less 
sum than one dollar,”?! “further sum,”*? “larger 
‘sum than one dollar, ”?? “large sum,’?* “said 


eA Pi , trie 2 


SUM 


sum,”?> “shall charge such sum or sums of money 


24. Joule v. Taylor, 7 Exch. 58, 66, 
155 Reprint 855. 


fa] In jurisdiction statute,—In 
applying a statute giving a court au- 
thority to try actions of assumpsit, 
covenant, and debt, etc., in trespass 
or trover, provided the sum or dam- 
ages sought to be recovered shall not 
exceed a certain amount, the court 
said: “We think the word ‘sum’ in 
the clause of the Act is equivalent to 
‘debt’; consequently the inferior court 
had jurisdiction.” Joule v. Taylor, 7 
Exch. 58, 66, 155 Reprint 855. 


“Debt” 17 C.J. p 1371. 


25. In re Schriever’s Hst., 155 N. 
Y.S. 826, 831, 91 Misc. 656. 


[a] “Remainder” synonymous.—In 
construing the provision in a will that 
“the Temainder ‘of my)... “ou es- 
tate, whatever it may be, I will and 
bequeath to my son and executor or 
his heirs forever, said sum to be reg- 
ulated by the first clause of my said 
will,’ the court held that the son 
would take the estate in remainder, 
however it might arise, whether on 
remarriage of testator’s widow, as 
provided in the first clause, or on her 
death unmarried, for which no pro- 
vision was made; the court saying: 
“The word ‘sum’ evidently refers to 
the word ‘remainder,’ which precedes 
it, and was used synonymously, 
though inappropriately, to express 
the same meaning.” In re Schriever’s 
patete, 155 N.Y.S. 826, 831, 91 Misc. 


“Remainder” 54.C.5. p 105. 


26. Clarke’s Appeal, 39 A. 155, 70 
Conn. 195, 216. 


[a] Im will.—In construing a re- 
siduary clause dividing the residue 
equally among testator’s husband and 
her children and directing the execu- 
tors to pay the whole sum belonging 
to each child’s share upon her at- 
taining a certain age, thé court said: 
“Tt is much more natural to suppose 
that the word ‘pay’ was used for 
‘transfer,’ and ‘sum’ as the equivalent 
of what in the same sentence is de- 
scribed as a ‘share.’” Clarke’s Ap- 
peal, 39 A. 155, 70 Conn. 195, 216. 


“Share” 57 C.J. p 560. 


‘27, Fortier v. Quebec 
Commn., 25 Que.Pr. 98, 100. 


[a] Under Canadian Liquor Law.— 
(1) In construing Liquor Law, 11 Geo. 
V ch 24 (1921) providing in Art. 
111, for imprisonment if the violator 
“does not pay the fine, or the sum 
which he has been condemned to pay,” 
the court said: “The word sum’ 
- . . cannot be applied to the costs 
to which the violator has been con- 
demned.” Fortier v. Quebec Liquor 
Commn., 25 Que.Pr. 98,100. (2) “The 
word in Art. 111 is applied rather to 
the ‘sum of money’ to which a per- 
son may be condemned by way of 
damages by virtue of Arts. 56 and 57 
of the same law.” Fortier v. Quebec 
Liquor Commn., supra. 


“Costs” see Costs § 1. 
28. Black L. D. 


Liquor 


[a] “Several of the old law treatis- 
es are called ‘sums.’ Lord Hale ap- 
plies the term to summaries of statute 
law.” Black L. D. [cit Burrill L. D.]. 


“Abstract” 1 C.J. p 364. 
“Collection” 11 C.J. p 968. 
“Compendium” 12 C.J. p 224. 
“Summary” post. 


29. Federal Life Ins. Co. v. Kriton, 
249 S.W. 198, 112 Tex. 532, 535. 


In construing phrase in stat- 
uate, Vernon’s ‘Sayles’ Ann. Civ. St. 
(1914) art 4977, providing on all con- 
tracts “ascertaining the sum pay- 
able” interest shall be allowed from 
the time the sum is due and payable, 
the court said: “Giving to the statute 
a liberal interpretation, . . . the 
words ‘ascertaining the sum payable’ 
have reference to the sum or amount 
the party executing the obligation 
may be reasonably expected or re- 
quired to pay, in view of all circum- 
stances, if... he becomes at any 
time liable to pay thereunder; and 
it is not necessary . . that the 
contract shall itself establish a fixed 


‘liability in definite amount as of a 


certain date.” Federal Life Ins. Co. 
of Chicago v. Kriton, 249 S.W. 193, 
195, Li2<Tex:" 932,536. 


30. Grimsley v. Gibson, 113 S.E. 
851, 184 Va. 38, 42. 


[a] Context controls construction. 
—Deed of trust ‘“‘to secure the prompt 
payment of the following notes: All 
bearing date as of November 1, 1919, 
with interest from date, payable an- 
nually, drawn by H. to the order of 
J. for the following amounts and pay- 
able at the following times: One note 
for $1,765, one for $5,410, and one 
note for $8,875, payable one year after 
date; five notes for sum of $7,175, 
payable in two, three, four, five, and 
six years after date, respectively” 
held to secure payment, in addition 
to the first-described notes, of five 
notes, each for the sum of $7,175, in- 
stead of five notes aggregating such 
amount, although the “primary mean- 
ing [of the word “‘sum’’] is ‘the ag- 
gregate of two or more things taken 
together.’ . . The word ‘sum,’ 
however, as here used must be con- 
strued in connection with the con- 
text.” Grimsley vy. Gibson, 113 S.E. 
851, 852, 134 Va. 38, 41, 42. 


31. U. S. v. Vay Auken, 
366, 368, 24 L.Hd. 852. 


[a] Gimited to money.—The text 
phrase “means exactly the same thing 
as for a less sum of money than one 
dollar.” U.S. v. Van Auken, 96 U.S. 
366, 368, 24 L.Md. 852 (construing 
statute making it an offense to issue 
a note, check, token, or other obliga- 
tion for a less sum than one dollar). 


32. Lynes v. Townsend, 38 N.Y. 
558, 568. 


33. U. S._v. Van Auken, 96 U.S. 
366, 368, 24 L.Ed. 852. 


34. Webster D. [quot U. S. v. Van 
Auken, 96 U.S. 366, 368, 24 L.Ed. 852]. 


35. In re Schriever’s Est., 155 N.Y. 


96 U.S. 


as they shall deem fit and reasonable,”?° “small 
sum,”?? “sum certain,”®® “sum certain In money, 
“sym demanded,”*? “sum equal to one-half of the 
net. profit,”41 “sum in controversy,”** “sum in dis- 
pute,”4? “sum in dispute in the action,”** “sum in 
dispute upon the appeal,”*® “sum in gross,’”’*° “sum 
in question,”*% “sum involved,”4® “sum justly due, 
“sum justly owing ... 
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by the owner,”®® “sum 


S. 826, 831, 91 Misc. 656. 


36. Adams Exp. Co. v. Owensboro, 
3 S.W. 370, 85 Ky. 265, 268. 


[a] In connection with licensing 
power.—The use of the words in a 
charter granting a municipality the 
right to charge such sums as they 
shall deem fit for licenses, held to 
confer full power over the subject, 
and to authorize the use of the power 
to license as a means for taxation if 
the municipality sees fit so to do, the 
court saying: “It is urged that the 
words ‘as they shall deem fit and rea- 
sonable’ must be construed to mean 
‘as are fit and reasonable;’ and au- 
thorize the imposition of a fee only 
for the issual of the license. There 
might be some ground for such a con- 
struction if they related to useful oc- 
cupations only. The words ‘sum or 
sums,’ as used in the act, do not mean 
merely ‘fee or fees. The sum to be 
charged is not for issuing the license, 
but for the license itself.” Adams 
Exp. Co. v. Owensboro, 3 S.W. 370, 
371, 85 Ky. 265, 368. 


37. Webster D. [quot U. 8. v. Van 
Auken, 96 U.S. 366, 368, 24 L.Ed. 852). 


38. Waterhouse Vv. Chouinard 
(Me.) 149 A. 21, 23; First Nat. Bank 
of Iowa City v. Watson, 155 P. 1152, 56 
Okl. 495, 498; Alexandra Docks and 


-Railway v. Taff Vale Railway, 28 T-. 


L.R. 163; Rosenhain v. Com. Bank 
of Australia, 31 Austr.C.L.R. 46, 51. 
39. Waterhouse Vv. Chouinard, 


(Me.) 149 A. 21, 22; Cohn v. Boulken, 
36 T.L.R. 767, 768; Rosenhain v. Com. 
peok of Australia, 31 Austr.C.L.R. 46, 


Hoit v. Molony, 2 N.H. 322, 
Morris v. Saunders, 85 N.C. 138, 
140; Bryan v. Rousseau, 71 N.C. 194; 
Fell ov. Porter,— 69 N.C. '140,/ 14a 
Hedgecock v. Davis, 64 N.C. 650, 651; 
Smith v. Fitzgerald, 9 A. 604, 59 Vt. 
451, 454 (as used in statutes relating 
to jurisdiction). 


41. Donovan y. Jenkins, 155 P. 972, 
52° Mont. 124, 126. 


42. Heilman v. Martin, 2 Ark. 158; 
169; Kline v. Wood, 9 Serg.&R. (Pa.) 
294, 300; Ancora v. Burns, 5 Binn. 
(Pa.) 522, 523 (as used in jurisdiction 
statutes). 

43. Rumely v. The Ship Vera, 
[1923] Can.Exch. 153, 154, 2 West 
Wkly. 852; Marshall v. Holliday, 42 
Ont.L. 597, 599, 483 Dom.L:R. 245, 


44 Marshall v. Holliday, supra. 
45. Marshall v. Holliday, supra. 


46. Hawley v. James, 16 Wend. (N. 
Y.) 61, 262 (held to apply only to one 
single, entire sum, and not to several 
sums). 


47. Moore v. Darrow, 9 N.W. 
11 Neb. 462, 464. were 


48. Phillips v. Snowden Placer Co., 
160 P. 786, 787, 40 Nev. 66, 76. ’ 


49. Wilks v. Leduc, 27 Man. 72, 76 
30 Dom.L.R. 792, 35 West.L.R. 4 ; 


50. Wilks v. Leduc, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 
{ 


made,”51 “sum not exceeding [named amount],?5? 
“sum of ‘fifty cents,’”®* “sum of money,”>+ “sum 
of [named amount] for her own use absolutely and 
[named amount] now 
paid,”°* “sum of the runs of the local route of the 
ears,’5? “sum or damages sought,”’®’ “sum or mat- 
ter in demand,’”®® “sum paid,”’®® “sum payable,’? 
“sum payable by the owner to the contractor,’’®? 
“sum sought to be recovered,”®? “sum usually ex- 
pended,’’®* and “the whole sum;”®> also “sums col- 
lected,”*® “sums due to employees,’ ‘sums of mon- 
ey actually expended,”*®® “sums of money and other 


forever,?*5\“sum ‘of! 2.127 4 


51. Bell v. Nicholls, 26 B.C. 102, 
103; Sturgeon v. Henderson, (Man.) 
37 Dom.L.R. 54, 61, 3 West.Wkly. 56. 


52. Wetz v. Hlliott, 51 P. 657, 4 
Oki. 618, 622. 


53.7, U--Sij v.. Van Auken, 96 U.S. 
366, 369, 24 L.Ed. 852. 

54 Webster D. [quot U. S. v. Van 
Auken, 96 U.S. 366, 368, 24 L.Ed. 852 
(used to illustrate meaning of 
“sum”)]; Vreelani v. Vreeland, 56 A. 
1089, 65 N.J.Eq. 668, 674; Matter of 
Hulburt, 89 N.Y. 259, 262, 10 Abb.N. 
Cas. 452; Walters v. Reinhoudt, 225 
N.Y.S. 123, 125, 130 Misc. 745; Fortier 
v. Quebec Liquor Commn., 25 Que.Pr. 
98, 100. See Adams Exp. Co. v. Ow- 
ensboro, 3 S.W. 370, 85 Ky. 265, 268 
(‘sum or sums of money’’). 


[a] Held judgment for “sum of 
money.’’—Under Civil Practice Act, §§ 
504, 505, final judgment for money 
obtained from plaintiff by fraud and 
deceit of defendant who stood fin 
fiduciary relation to plaintiff, though 
money came from a particular source, 
and was traced into a particular bank 
account of defendant, where its iden- 
tity was lost, held a judgment for a 
“sum of money,’ on which execution 
could issue, and not enforceable by 
civil contempt proceedings. Walters 
v. Reinhoudt, 225 N.Y.S. 123, 125, 130 
Mise. 745. 


55. Re Fleck, 55 Ont.L. 441, 444. 


56. McCready v. International Har- 
vester Co., 8 Sask.L. 261, 262, 21 Dom. 
TR. 769: 


57. State v. Seattle, etc., R. Co., 
114 P. 431, 433, 62 Wash. 544. 


[a] Transfer provision in street 
railway franchise which provides for 
the exchange of transfers with any 
other company operating street rail- 
ways, which shall give and receive 
transfers on the basis of settlement 
that the transfer shall be redeemed 
at such a proportionate part of the 
fare paid as the run or local route of 
the car on which the transfer is re- 
ceived bears to the ‘sum of the runs 
of the local route of the cars from 
which the transfer is issued, and on 
which the transfer is received,” held 
to give a passenger the same right to 
travel as to distance over the railway 
system to which a transfer is ten- 
dered as if he pays fare on that sys- 
tem, and two street railway compa- 
nies operating systems under the 
franchise and giving and receiving 
transfers are each entitled to one-half 
of the fares earned from passengers 
receiving and using transfers, the 
words “local route” meaning the en- 
tire distance a passenger may travel 
on the system as if he paid fare, 
whether he changes cars on that sys- 
tem or not, and the word ‘‘sum” re- 
ferring to the result of two units 
added so that the entire distance a 
passenger may travel on each system 
constitutes a unit or the sum which 
goes to make up the entire service re- 
quired to be furnished on the payment 


SUM 


on policy .. 
Paap ss 


jury. 


of one fare. State ex rel. Linhoff v. 
Seattle, R. & S. Ry. Co.,114 P. 4315-433, 
62 Wash. 544. 


58. Joule v. Taylor, 7 Exch. 58, 63, 
155 Reprint 855. 


59. Wetz v. Elliott, 51 P. 657, 4 
Okl. 618, 623. 


60. Sprigg v. Rutland R. Co., 60 A. 
143, 77 Vt. 347, 354; Thompson-v. 
Reynolds, 7 H.&B. 172, 175, 90 E.C.L. 
172, 119 Reprint 1211. 


61. Bland v. Fidelity Trust Co., 71 
So. 630, 71 Fla. 499, 505, L.R.A.1916F 
209; First Nat. Bank of Iowa City 
v. Watson, 155 P. 1152, 56 Okl. 495, 
498; Federal Life Ins. Co. v. Kriton, 
249 S.W. 193, 112 Tex. 532, 535; Ro- 
senhain v. Com. Bank of Australia, 31 
Austr.C.U.R. 46, 51. 


[a] As used in Negotiable Iinstru- 
ments Law (Okl. R. L. (1910) § 4052) 
the term is defined as “the amount for 
which, by the terms of the instru- 
ment, the maker becomes liable, and 
which he might tender and pay in full 
satisfaction of his obligation.” First 
Nat. Bank of Iowa City, lowa v. Wat- 
son, 155 P. 1152, 56 Okl. 495, 498. 


[b] Held not to change “sum pay- 
able.’—“‘The endorsements of pay- 
ments on back of a note do not change 
the ‘sum payable’ or alter the effect 
of the instrument in any respect with- 
in the meaning of Gen. St. § 3046 
- . . though the endorsement bears 
the date of the note.” Bland v. Fi- 
delity Trust Co., 71 So. 630, 631, 71 
Fla. 499, 505, L.R.A.1916F 209. 


62. Wilks v. Leduc, 27 Man. 72, 76, 
30 Dom.L.R. 792, 35 West L.R. 4. 


63. Marshall v. Holliday, 42 Ont. 
L. 597, 599, 43 Dom.L.R. 245. 


64. See Hyam v. Inland Revenue 
Commissioners, [1929] S.C. 384, 
[1929] Se.L.T. 361. 


65. Clarke’s Appeal, 39 A. 155, 70 
Conn, 195, 214; Matter of Hulburt, 89 
N.Y. 255, 262, 10 Abb.N.Cas. 452. 


66. State v. Smith, 13 Mo.App. 421, 


[a] In statute relative to back tax 
collection.—In construing statutory 
provision fixing the collector’s fees 
at “four per cent on all sums col- 
lected,’ the court said: ‘‘There is no 
deubt that the words ‘sums collected,’ 
as used in § 6842 mean revenue col- 
lected. It could not have been intend- 
ed that the collector should be allow- 
ed a commission on sums collected as 
costs in the case.”’ State ex rel. 
Kemper v. Smith, 13 Mo.App. 421, 423. 


67. Dickinson v. Saunders, 129 F. 
16; 21,.68-CG°C_A. 666; 


68. State v. Woodside, 87 S.W. 8, 
112 Mo.App. 451, 453. 


[a] “Labor” distinguished.—‘‘La- 
bor actually done is not ‘sums of 
money actually expended,’’’ within 
meaning of the statute providing that 
official stenographers shall be allow- 
ed and paid all sums of money actual- 
ly expended in necessary hotel and 
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property,”®® “sums other than dividends paid . .. 
., "eontracts,7 and: ‘sums s0. fs 
on polieyit:gc.ie. 


contracts.”?72 


[§ 2] B. As Verb. To comprise in a few words; 
to recapitulate briefly, usually with “up.”7? 


Sum up. <A term which, ex vi termini, means to 
present all the proof to the consideration of the 
In English practice, the judge, in charging 
the jury, is said “to sum up.”74 

Summing up.75 
jury, a recapitulation of the evidence adduced in 


On ‘the trial of an action by a 


traveling expenses, etc. State v. 
Woodside, 87 S.W. 8, 9, 112 Mo.App. 
451, 453. 


69. Vreeland vy. Vreeland, 56 A. 
1089, 65 N.J.Eq. 668, 670. 


[a] Phrase includes conveyance 
of land.—Testator’s children signed 
an instrument acknowledging having 
received from their father “divers 
sums of money and other property,” 
which he desired acknowledged in or- 
der that no misunderstanding or con- 
fusion might result in the settlement 
of his estate. Subsequently two of 
the children signed an instrument ac- 
knowledging that since executing the 
above instrument they had received 
certain real estate as an advance- 
ment, and consenting that the value 
of the same, as fixed at a certain sum 
set opposite their names therein, 
“may be deducted from any share we 
may become entitled to” in his es- 
tate. The will directed ‘“‘that, the 
sums of money which I have advane- 
ed and which I may hereafter advance 
to my children shall be considered as 
advances and charged against each; . 
+. » Such advances and payment 
of money shall be taken out of their 
respective shares.” Held, that the 
conveyances of land to the two sons 
were to be deemed “sums of money,” 
or “advances and payment of money,” 
within the intention of the _ will. 
Vreeland y. Vreeland, 56 A. 1089, 65 
N.J.Eq. 668, 674. 


70. Lederer v. Penn Mut. Life Ins. 
Co., 258 F. 81, 91. ; 


71. Lederer v. Penn Mut. Life Ins. 
Co., supra. 


[a] Held such sum.—Under life 
insurance policies providing for pay- 
ment to the beneficiaries in install- 
ments on death of insured, and for in- 
terest on deferred installments, in- 
terest so paid “is accordingly, in nei- 
ther an insurance nor a commercial 
sense, a dividend, but is a sum paid 
on?’a* policy contract,~/ and: See, 
deductible [by the company from 
gross income] under the deduction 
clause of the Act (Income Tax Act 
Oct. 8, 19138, § 2 G(b)).” Lederer v. 
Penn Mut. Life Ins. Co., 258 F. 81, 


72. Webster New Int. D. 

ee Johnson y. Kinsey, 7 Ga. 428, 
74. Burrill L. D. 

[a] According to Blackstone.— 


“When the evidence is gone through 
on both sides, the Judge, in the pres- 
ence of the parties, the counsel, and 
all others, ‘sums up the whole to the 
Jury,’ omitting all superfluous cir- 
cumstances.” 3 Blackstone Comm. p 
3875 [quot Johnson y. Kinsey, 7 Ga. 
428, 431]. See also Trial [38 Cye 
1594 et seq]. 


75. See Criminal Law §§ 2221-2271 
(by counsel), §§ 2332-2335, 2353-2496 
(by court); Trial [38 Cyc 1470-1501 
(by counsel), 1594-1689 (by court)]. 
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order to draw the attention of the jury to the sali- 
it is said to be a technical phrase 
which expresses the scope and extent of the power 
which a judge has in stating the testimony to the 


ent points;*® 


jury 


SUMMA CARITAS EST FACERE JUSTITIAM 
SINGULIS ET OMNI TEMPORE QUANDO NE- 


CESSE FUERIT.’® 


SUMMA EST LEX QUZ PRO RELIGIONE 


FACIT.’® ; 


SUMMA RATIO EST QUA RELIGIONE FA- 


CIT.*° 
SUMMARILY.®1 


Summing up evidence see Trial [38 
Cyc 1653]. 
76. Black L. D. 


[a] By counsel or court.—(1) 
“The closing address of the counsel 
in a cause before the judge and ju- 
ry, after the evidence has been gone 
through, recapitulating the testimo- 
ny; and urging the conclusion sought 
to be drawn from it in behalf of his 
client.” Burrill L. D. [referred to as 
“summation” in New York]. (2) 
“The counsel for each party has the 
right of summing up his evidence, if 
he has adduced any, and the judge 
finally sums up the whole in his 
charge to the jury.” Black L. D. 


77. State v. Ezzard, 18 S.E. 1025, 
40 S.C. 312, 323; Benedict v. Rose, 16 
“S.C. 629, 630. 


[a] Under constitutional provi- 
sion giving him the right to “state 
the testimony and declare the law.” 
State v. EHzzard, 18 S.H. 1025, 40 S. 
C. 312, 3238; Benedict v. Rose, 16 S.C. 
629, 630. ; 


78. A maxim meaning “The great- 
est charity is to do justice to indi- 
viduals, and at any time whenever it 
may be necessary.” Peloubet. Leg. 
Max. [cit Magdalen College Case, 11 
Coke 66b, 70b, 77 Reprint 1235]. 


79. A maxim meaning “That is the 
highest law which favors religion.” 
Bouvier L. D. See Thornby v. Fleet- 
wood, 10 Mod. 114, 117, 119, 88 Re- 
print 651. 


so. A maxim meaning ‘That rule 
of conduct is to be deemed binding 
which religion dictates. Morgan 
Leg. Max. [cit Coke Jlitt. 341a; Broom 
Leg. Max.]. 


81. See Summary post. 


82. Staples y. State, (Tex.) 244 S. 
W. 1068, 1072. 


83. In re Gabelmann, 241 N.Y-.S. 
405, 408, 186 Misc. 641 [quot Cye (sub 
verbo “Summary’”’)]. 


84. “Summary” post. 


85. Clarke v. Evansville, 131 N.E. 
82, 84, 75 Ind.App. 500. 


86. In re Gabelmann, 241 N.Y.S. 
405, 408, 136 Misc. 641 [quot Cyc (sub 
verbo ‘“‘Summary’’) ]. 


“Short” 58 C.J. p 698. 


87. In re Gabelmann, 241 N.Y.S. 
405, 408, 186 Misc. 641 [quot Peo. v. 
Grifenhagen, 154 N.Y.S. 965, 970 (de- 
fining “in a summary way’’)]. See 
Gaines y. Travis, 9 ¥.Cas.No. 5,180, 
Abb.Adm. 422, 8 N.Y.Leg.Obs. 45 
(“without intermediate applications 
or delays’’). 


The term is said not only to 
have a fixed and clear meaning in ordinary language, 
but to possess a well-defined meaning in the terms 
of legal phraseology ;** and it has been defined as 
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meaning concisely;8* in a summary®* manner;°° 
short;8® without ceremony or delay.** , 
the idea of rapidity of performance and quickness 
of execution;’® and, in reference to the trial of 
certain cases before a justice of the peace or other 
officer authorized by law, on information under 
oath, without indictment or intervention of a grand 
jury, it is said to imply a trial without a jury.*° 


Phrases: “Issued summarily,”®° “proceeded sum- 
marily,”®! “shall be tried summarily,”°? “shall in- 


It conveys 


quire summarily,”®* “shall summarily try such per- 


sons,”®4 “summarily determined,”’®*> “summarily dis- 


posed of,”®® “summarily recoverable,”®? and “sum- 


marily tried.” Es 


“Delay” 18 C.J. p 471. 


88. Staples v. State, (Tex.) 244 S. 
W. 1068, 1072. 


89. State vy. Williams, 19 S.E. 5, 
40 S.C. 373, 378. See also Summary 
Proceedings post. 


90. Gaines v. Travis, 9 F.Cas.No. 
is Abb.Adm. 422, 8 N.Y.Leg.Obs. 

fa] “In contradistinction from the 
ordinary course.’—-Gaines v. Travis, 
9 F.Cas.No. 5,180, Abb.Adm. 422, 8 N. 
Y.Leg.Obs. 45. 


91. Clements v. Conyers, 31 F.(2d) 
563, 565. 
-92. State v. Williams, 19 S.E. 5, 


40 S.C. 373, 378. 


93. In re Hall, 136 A. 24, 100 Vt. 
197,199; Ex p. McAllister, 123 A, 207, 
97 Vt. 359, 362: 


[a] With reference to probation. 
—(1) Construing the phrase in pro- 
bation statute, G. L. 7305, providing 
that “the tribunal having jurisdic- 
tion ‘shall inquire summarily’ into 
the conduct of the probationer, etc.,” 
the court said: ‘‘This means that such 
inquiry shall be speedy and infor- 
mal, unhampered by procedure inci- 
dent to a common-law trial.” Ex p. 
McAllister, 123 A. 207, 97 Vt. 359, 361 
{cit and foll In re Hall, 136 A. 24, 
100 Vit. 197,) 1999. (2) Probationer, 
violating conditions, held not denied 
due process because court summarily 
inquired into probationer’s conduct, 
as required by G. L. 7305. In re Hall, 
136A. 24;=25,. 100° Vt. 29%, 199; Exp. 
McAllister, supra. 


94, Ex p. Clancy, 210 P. 487, 112 
Kan, 247, 251. 

[a] Construing phrase in vagran- 
cy statute, the court said: “Interpret- 
ing this term with others used in 
the act, we think it means no more 
than that there shall be a speedy 
trial.” Ex p. Clancy, 210 P. 487, 112 
Kan, 247, 251. 


95. In re Gabelmann, 241 N.Y.S. 
405, 408, 1386 Misc. 641; In re Weinfeld, 
LOS INE Ys: 4) Leo MISC. 6b2e Gree aoT 
N.Y.S. 188, 142, 203 App.Div. 778. See 
Phil Hollenbach Co. v. Hollenbach, 204 
SoW. (62, Vor lel Key. 2625 139 Antik 
524 (“summarily determine’). 


96. Staples v. State, (Tex.) 244 S. 
W. 1068, 1072. 


[a] In quo warranto to determine 
right of candidate to have name print- 
ed on ballots under Acts 86th Leg. 
(1919) c 88, § 9 (Vernon’s Ann. Civ. 
St. Supp. [1922] art 3174%4b), provia- 
ing that such proceedings shall be 
“summarily heard and disposed of by 
both trial courts and _ appellate 


SUMMARY.®® I 
ment; brief; compendium;? a short, concise, sum- 
ming up;? a synopsis;* also a short application to 


[§ 1] A. As Noun. An abridg- 


courts,” the courts of appeals in re- 
versing an order granting a tempora- 
ry injunction, because the effect of 
sustaining such injunction would be 
to prevent names from being printed 
on ballot, regardless of final outcome 
of case because of proximity of elec- 
tion day, on the ground that relators 
were guilty of laches in the com- 
mencement of the suit, will limit the 
time within which a motion for re- 
hearing shall be filed, since the words 
“convey the idea of rapidity of per- 
formance and quickness of execu- 
tion.” Staples v. State, (Tex.) 244 S. 
W. 1068, 1072. 


aes Reg. v. Pratt, L.R. 5 Q.B. 176, 
[a] Said to be term of art, confin- 


ed to cases, in which, after summons 
and hearing, the justice awards a 
sum to be paid. Reg. vy. Pratt, L.R. 8 
Q.B. 176, 181, 21 L.T.Rep.N.S. 750. ~ 


98. Clarke v. Evansville, 131 N.E. 
82, 84, 75 Ind.App. 500. 


[a] Ordinary meaning intended.— 
In construing the phrase as used ina 
statute (Burns’ Ann. St. [1914] § 
8716), relating to appeal from board 
of public works to court from assess- 
ments for street improvements, the 
court said: “The Legislature intend- 
ed that the word ‘summarily’ should 
be taken in its ordinary rather than 
its technical meaning, and intended 
thereby to direct that the trial on ap- 
peal shall be ‘reduced into a narrow 
compass, or into few words,’ shall be 
‘short, concise, quickly executed.’ ” 
Clarke v. City of Evansville, 181 N.E. 
82, 84, 75 Ind.App. 500. 


99. See Summarily ante. 

1. Black L. D. 
“Abridgment” 1 C.J. p 340. 
“Brief” 9 C.J. p 499. 
“Compendium” 12 C.J. p 224. 


2 State v. Bettman, 176 N.E. 664, 
665, 124 OhioSt. 24. 


[a]. Held not to be “summary.”— 
In holding that a prolix statement of 
proposed constitutional amendments 
was not a summary or synopsis, as 
required by statute, the court said: 
“On examination, the summary here, 
or ‘synopsis,’ as it is labeled, is found 
to contain approximately 4,900 words, 
while the text of the proposed amend- 
ments contains approximately 4,800 
words. It will be seen, therefore, 
‘ _. that the ‘summary’ is wholly 
a misnomer.” State v. Bettman, 176 
N.E. 664, 665, 124 OhioSt. 24, 


“Summing up” ante, 
3. State v. Bettman, 176 N.E. 664, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


WAL? 


VN ONE Th ON ee) 


a court or judge, without the formality 
proceeding.* 


Phrase: “Fair and truthful summary.” 


[§ 2] B. As Adjective. The term is said not only 
to have a fixed and clear meaning in ordinary lan- 
guage,* but to possess a well defined meaning in 


the terms of legal phraseology.’ 


word means brief;* compendious;® concise;!° con- 
densed to the utmost possible degree;11 reduced 
into a narrow compass,!? or into a few words;13 
The word may be used as con- 
veying the idea of rapidity of performance and 
and hence as meaning 
performed without ceremony ;17 quickly executed ;18 
rapidly performed;'® without ceremony or delay.?° 


short ;!+ sueecinet.t® 


quickness of execution;!® 


665, 124 OhioSt. 24. 
“Synopsis” post. 
4. . Black L. D. [cit Wharton L. D.]. 


5. State v. Bettman, 176 N.E. 664, 
ii 124 OnioSt. 24. 


Dee Tors v. State, 
wo 1068, 1072 


7. Staples: v. State, (Tex.) 244 S. 
W. 1068, 1072. See infra § 4. 


8. State v. Bettman, 176 N.E. 664, 
665, 124 OhioSt. 24. 


9. State v. Bettman, supra. 


10. Webster D. [quot Clarke v. 
Evansville, 131 N.E. 82, 84, 75 Ind. 
App. 500; Ricker v. Leavitt, (Me.) 3 
A. 180; Treese v. Ferguson, 251 P. 91, 
95, 120 Okl. 235]; Matlon v. Matlon, 
(Ind.App.) 175 N.E. 369, 370. See In 
re Gabelmann, 241 N.Y.S. 405, 408, 136 
Misc. 641 [quot Cyc (but giving it as 
definition of ‘‘summarily’’)]. 


“Concise” 12 C.J. p 387. ; 


(Tex.) 244 S. 


11. Matlon vy. Matlon, (Ind.App.) 
175 N.E. 369, 370 
12. Webster D. [quot Clarke v. 


Evansville, 131 N.E. 82, 84, 75 Ind. 
App. 500; Ricker v. Leavitt, (Me.) 3 
PAN LS 0: Treese v. Ferguson, 251 P. 
91, 95, 120 Okl. 235]; State v. Bett- 
man, 176 N.E. 664, 665, 124 OhioSt. 


13. 
Evansville, 
App. 500; 

; Treese v. 
91, 955 120 Okl. 235]. 


14. Webster D. [quot Clarke v. 
Evansville, 131 N.E. 82, 84, 75 Ind. 
App. 500; Ricker v. Leavitt, (Me.) 3 
A805 "Treese v. Ferguson, 251 P. 
91,95, 120 Okl. 235]; “State v. Bett- 
176 N.E. 664, 665, 124 OhioSt. 
24. See In re Gabelmann, 241 N.Y.S. 
405, 408, 136 Misc. 641 [quot Cyc 
(but giving it as definition of “sum- 
marily’’) ]. 


“Short” 58 C.J. p 698. 


15. State v. Bettman, 176 N.E. 664, 
665, 124 OhioSt. 24. 


“Succinct” ante. 


16. Staples v. State, (Tex.) 244 S. 
W. 1068, 1072. 


17. Matlon v. Matlon, 
175 N.E. 369, 370. 


Webster D. [quot Clarke v. 
13) Ni 82,84, 75 Ind. 
Ricker v. Leavitt, (Me.) 3 
Ferguson, pian Ved BO 


(Ind.App.) 


18. Webster D. [quot Clarke v. 
Evansville, 131 N.E. 82, 84, 75 Ind. 
App. 500]. 

19. Webster D. [quot Clarke v. 


Evansville, 131 N.E. 82, 84, 75 Ind. 


App. 500]. 
20. Standard D. [quot Sale v. Lake 
Erie, etc., R. Co., 32 OntL. 159, 161 


(in defining “summary way’’)]. 


SUMMARY 


of a full 
taneous.?! 


Ordinarily. the 


lay ;?° 


row compass ;*° 


21. Gaines v. Travis, 9 F.Cas.No. 
ake Abb.Adm. 422, 8 N.Y.Leg.Obs. 
45. 

“Immediate” 31 C.J. p 245. 

“Instantaneous” 32 C.J. p 940. 


22. See Summary Proceedings 
post. 


23. Ex p. Clancy, 210 P. 487, 112 
Kan, 247, 252. 


“Promptly” 50 C.J. p 719. 


24. State v. Williams, 19 S.E. 5, 
40 S.C. 373, 378; State v. King, 191 
S.W. 352, 137 Tenn. 17, 28. But see 
Px 7D. Clancy, 210 P. ‘487, 112 Kan. 
247, 252. 


[a] “Implies a trial without a ju- 
ry.”—State v. Williams, 19 S.E. 5, 40 
SuCase oy couse 


[b] “rial without jury” equiva- 
lent.—In ouster statute, a direction 
that a trial in the ouster action shall 
be of a “summary” character “is 
equivalent to saying that it shall bea 
trial without a jury,” although “‘it is 
possible . . for the Legislature to 
indicate that a jury shall be dispens- 
ed with by the use of other language.”’ 
State v. King, 191 S.W. 352, 354, 137 
Tenn. 17, 30. 


[ec] As not denying jury trial. 
“The terms used [“summarily tried” 
and “summary’’] do not imply that 
the accused may be denied a jury 
trial.’ Ex p. Clancy, 210 P. 487, 112 
Kan. 247, 252 (const nn s vagrancy 
statute). 


.25. Ex p. Clancy, 210 P. 487, 112 
Kan. 247, 251. 


[a] In vagrancy statute.—Under 
L. (1917) e 167, providing that the 
court shall summarily try vagrants, 
it was said that: “summary” “means 

there shall be a speedy trial. 
The trial is to be so far informal that 
the charge should not await the ac- 
tion of grand jury or require formal 
arraignment or the making of dila- 
tory pleas or obtaining of postpone- 
ment that might be permitted in oth- 
er cases.” Ex p. Clancy, 210 P. 487, 
489, 112 Kan. 247. 


“Speedy” 58,.C.J. p 1286. 


‘26. Vance v. Noel, 78 So. 741, 143 
La. 477, 479. 


27. Phil Hollenbach Co. v. Hollen- 
bach, 204 S.W. 152, 161, 181 Ky. 262, 
13 A.L.R. 524. 


[a] In Workmen’s Compensation 
Act, § 52, requiring court on appeal 
from award to dispose thereof in 
summary manner, ‘“‘by the use of the 
words ‘summary ‘manner’ is meant a 
short, concise, and immediate pro- 
ceeding.” Phil Hollenbach Co._y. 
Hollenbach, 204 S.W. 152, 161, 181 Ky. 
262, 13 A.LLR. 524. 
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In relation to process, it means immediate, instan- 
Employed with reference to hearings or 
trials,?? it may mean promptly tried,?* or without 
the intervention of a jury;?* but it has also been 
said to mean no more than that there shall be a 
speedy trial;?> with the least possible delay and 
in preference to the ordinary suits pending.?® 


Summary manner. 
in actions or proceedings, this term has been held 
to mean a short, concise, and immediate proceed- 
ing;?7 without a "jury 328 with the least possible de- 
but when used to describe the method re- 
quired for presenting exceptions on appeal,?° it has 
been held to mean: 
pointedly, separately,*® and singly;*4 within a nar- 


In connection with hearings 


Stated clearly,*! concisely,?? 
and not cenerally.38 


28. St. Paul v. Robinson, 152 N.W. 
ae 129 Minn, 383, 385, Ann.Cas. 1916K 


[a] In prosecution for ordinance 
violation.—In overruling defendant's 
contention that the statutes gave vi- 
olators tried in particular municipal 
court, the right to jury trial, the court 
said: “This contention cannot be sus- 
tained. Section 7 of the Municipal 
Court Act [Sp. L. (1889) e¢ 351] pro- 
vides . that the judges of that 
court shall hear and dispose of such 
offenses ‘in a Summary manner.’ This 
clearly means without a jury.” City 
of St. Paul v. Robinson, 152 N.W. 777, 
aie. 129 Minn. 383, Ann.Cas.1916 


29. Vance v. Noel, 78 So. 741, 143 
La. 477, 479. See Matlon Vv. Matl on, 
(ind. App.) LTS IN S69 ses iOs 


[a] “Partition suits are 
tried in a Summary manner. By 
‘summary’ ‘is always meant with the 
least possible delay and in prefer- 
ence to the ordinary suits pending 
before’ the judge. Civ. Code art 1328.” 
Vance v. Noel, 78 So. 741, 742, 143 
La. 477, 479. 


[b] In construing Workmen’s 
Compensation Act providing that “the 
board Shall determine the 
dispute in a summary manner,” the 
court said: “From the entire act it 
can be seen that the Legislature in- 
tended that speed should stand out 
boldly.”’ Matlon v. Matlon, (Ind. 
App.) 175 N.E. 369, 370. 


30. See Appeal and Brror § 1812 
et seq. 


31. 
80. 


to be 


Ricker v. Leavitt, (Me.) 3 A. 


“Clearly” 11 C.J. p 837. 


32. Toole v. Bearce, 39 A. 558, 91 
Me. 209, 212; McKown v. Powers, 29 
A, 1079, 1081, 86 Me. 291, 295; Ricker 
Vv. Leavitt, (Me.) 3 A. 180. 


“Concisely” 12 C.J. p 387. 


83. Toole v. Bearce, 39 A. 558, 91 
Me. 209, 212; McKown vy. Powers, 29 
A. 1079, 86 Me. 291, 295. 


“Separately” 57 C.J. 


34. Ricker v. Leavitt, 
180. 


85. McKown ov. 
1079, 86 Me. 291, 295. 


36. Ricker v. Leavitt, (Me.) 3 A. 
180. See Ryder v. Jenkins, 40 N.E. 
848, 163 Mass. 536, 528 (where statu- 
tory phrase is “Summary mode’). 


fa] Held not presented in summa- 
ry manner.—(1) “In this bill a gener- 
al exception is stated to five printed 
pages of the judge’s charge, in gross. 
. Such exceptions are not 
summary, as required by the statute.” 


Da Lsiee 
(Me.) 3 A. 


Powers, 29 A. 
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Other phrases: “Procedure is summary,’’?? “quick 
“said proceedings 
in ouster shall be summary,”®® “shall be summary 
740 “summary ac- 


and summary determination,”?§® 


and triable as an equity action, 
1 4 
tion, 


Ricker v. Leavitt, (Me.) 2 A. 180. (2) 
Where defendant’s bill of exceptions 
to the refusal of the court to rule 
that the plaintiff upon the whole evi- 
dence had failed to make out his case 
sets out a full report of the evidence, 
constituting over eighty-two pages, 
much of which was immaterial to the 
exception, the bill was properly dis- 
allowed, because not “reduced to 
writing in a summary mode,” as re- 
quired by Mass. Pub. St. c 153 § 8. 
Ryder v. Jenkins, 40 N.B. 848, 163 
Mass. 536, 538. 


87. Clements v. Conyers, 31 F.(2d) 
563, 565. See Pellerin v. Blanchard, 
19 Que.Pr.R. 149, 151 (action to re- 
Scind contract not one where proce- 
dure is summary). 


38. In re Gabelmann, 241 N.Y.S. 
405, 408, 136 Misc. 641; In re Weinfeld, 
198 N N.Y.S. 34, 119 Misc. 612, 613, 197 
N.¥.S. 138, 143, 203 App.Div. 778. 


39. State v. King, 191 S.W. 352, 
io penne 17,29, 

40. State v. King, supra. 

41. State v. King, 191 S.W. 352, 137 
Tenn. 17, 28. 


42. Barnett v. Bohannon, 112 P. 
987, 27 Okl. 368, 369; Ernst v. The 
Brooklyn, 24 Wis. 616, 617. 


fa] What term includes.—(1) The 
phrase construed in a statute, L. 
(1860) ¢ 264 § 10 subd 2, which gives 


“summary application,’’*? 


SUMMARY 


ment,” 45 


“summary con- 


an appeal from a final order affecting 
a substantial right in special pro- 
ceedings, or upon a Summary applica- 
tion in an action after judgment, held 
to include an order made on applica- 
tion to set aside an execution issued 
in the action, or the levy made under 
it, or for a stay of proceedings upon 
it, or directing the judgment to be 
satisfied ef record, but not to include 
an order for retaxation of costs. 
via v. The Brooklyn, 24 Wis. 616, 

7 [cit and foll Barnett v. Bohannon, 
it P. 987, 27 Okl.. 368, 369]. (2) 
An order of the trial court quashing 
an execution held to be an order made 
“on a summary application in an ac- 
tion after judgment” under Comp. 
Laws 1909, § 6068, and appealable. 
Barnett y. Bohannon, supra. 


‘43. See Conviction 13 C.J. p 909 
text and notes 93, 94. 


Murray v. ore [1928] S.C. 
647. [1928]. Se. Lv T, 


45. See Judgments §§ 421-435. 


46. State v. Williams, 19 S.E. 5, 
40 S.C. 373,'377; State v. Starling, 49 
$.C.L. 120, 132. 


[ay- “Summary” in this connec- 
tion, “is manifestly used . . . as 
implying-a trial without a jury.” 
State v..Williams, 19..S.E. 5, 40 S.C. 
373, 378 [cit State v. Starling, 49 S.C. 
i. 120, 132]. 


vietion,””4? “summary diligence,”#4 “summary judg- 
“summary * 
mode, 47 “sommary proceeding,”**® “summary proe- 
ess of execution,”*® “summary statement,”°° “ ‘sum- 
mary’ trial,’’>+ and “summary way. 


jurisdiction,”*® “summary 


52 


47. Ryder v. Jenkins, 40 N.E. 848, 
163 Mass. 536, 538. See also Summa- 
ry manner supra text and notes 27-36. 


48. See Summary Proceedings 
post. 


49. Gaines v. Travis, 9 F.Cas.No. 
aM Abb.Adm, 422, 8 N.Y.Leg.Obs. 
45. 


50. Treese v. Ferguson, 251 P. 91, 
95, 120 Okl. 235. 


51. St. Paul vy. Robinson, 152 N.W. 
ae 129 Minn. 383, 386, Ann.Cas.1916E 
ro. 


52. Clements v. Conyers, 31 F.(2d) 
563, 565; Peo. v. Grifenhagen, 154 N. 
Y.S. 965, 970 [quot Cyc]; Sale v. Lake 
Erie, etce., R: Co., -32)-Ontihe 59; 261: 


[a] In arbitration agreement.—In 
construing a provision in an agree- 
ment that: “In case of dispute as to 
services rendered or disbursements 
made, the matters disputed are to be 
referred in a Summary way to [named 
person],” the court said “By a ‘sum- 
mary way,’ the parties 
meant that the reference was. to be 
‘without ceremony or delay.’” Sale 
v. Lake Erie, etc., R. Co., 32 Ont. 159, 
161 [cit Standard D.-sub nom. “Sum- 
mary’’]. 

[b] “The words . .» .« mean 
simply ‘without ceremony or delay.’ ” 
Peo. v. Grifenhagen, 154 N.Y.S. 965, 
970 [quot Cyc]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[Matters not in this Title, treated elsewhere in this Work, see Cross References infra this page] 


V. ENUMERATION OF SUMMARY PROCEEDINGS [§ 14] p 1019 | 


Abatement on death 
vival § 419. 


Conclusiveness of adjudication see Judgments § 1176. 


[§ 1] A summary proceeding has been defined as 
a proceeding which is not according to the course 


1. “Action” and “special proceed- 
ing” distinguished see Actions § 35. 


Ordinary proceedings see Actions § 
4, 


2. State v. Howse, 183 S.W. 510, 
514, 134 Tenn. 67, L.R.A.1916D 1090. 


“The term ‘summary proceeding’ 
has a definite legal meaning and sig- 
nifies that the regular course of the 
common law is not to be followed.” 
In re Assessment Board of Kent 
County, (Del.) 140 A. 701, 702. 


[a] Distinguished from regular 
actions and ex parte proceedings.— 
(1) “There is a distinction between 
ex parte matters and summary pro- 
ceedings. A summary proceeding is 
one which is inter partes, and the 
only difference between it and a regu- 
lar action is that some of the usual 


of party see Abatement and Re- 


CROSS REFERENCES 


636-709. 


I. DEFINITION! 


All substantial 
however, are 
these circum- 


steps are omitted. 
rights and defenses, 
maintained. Under 
stances it is as true of a Summary 
proceeding as of a regular action that 
the defendant has his day in court. 
On the other hand, an ex parte pro- 
ceeding is one where only the peti- 
tioner or actor is represented, and 
where the court decides that justice 
will be promoted by action at once 
without hearing the other. side.” 
Hesse vy. Ledesma, 7 Porto Rico Fed. 
520, 536. (2) “Ex parte order” de- 
fined and distinguished from other re- 
lief see Motions and Orders § 9. 


[b] Suit in equity is not a sum- 
mary proceeding. Billings Hotel Co. v. 
City of Enid, (Okl.) 154 P. 557, 558. 


[ec] Summary application or pro- 
cedure.—(1) The words “summary 


Due process of law see Constitutional Law § 999. 
Summary trials in criminal cases see Criminal Law §§ 


of the common law? or a form of trial in which 
the ancient established’ course of a legal proceed- 


application,” as used in a statute au- 
thorizing the court to make a certain 
order upon such an application, imply 
that the proceedings before the court 
are not to be conducted in the ordi- 
nary way, but in a concise way, with- 
out all the formalities of a regular 
trial. In re Freeman’s Hst., 55 N.S. 
545, [1923] 1 Dom.L.R. 378, 380. (2) 
Similarly, authority to proceed in a 
“summary manner’ simply means 
that it may be done without a trial 
in the ordinary forms prescribed by 
law for a regular judicial procedure. 
Western & A. R. Co. v. City of Atlan- 
ta, 38 S.E. 996, 113 Ga. 537, 548, 54 
L.R.A, 294. 


“Summary” ante p 1009. 


“Summary process” defined and dis- 
tinguished see Process § 14. 
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ing is disregarded, especially in the matter of trial 
by jury, and in the case of the heavier crimes, pre- 


[§ 2] A. Common Law or Statutory. Except in 
those rare instances in which summary procedure 
was allowed at common law, such as punishment for 
contempt,* and suspension or disbarment of attor- 
ney, express authority is essential-to the validity 


of a summary proceeding.® 


[§ 3] B. Civil or Criminal. Summary proceedings 
are not exclusively criminal in their nature but are 
more often available to enforce civil rights,’ 
though in Pennsylvania it is said that a summary 
proceeding, strictly speaking, is a criminal prose- 


3. Bouvier L. D. [quot Govan v. 
Jackson, 32 Ark. 553, 557; Clarke v. 
City of Evansville, 131 N.E. 82, 84, 75 
Ind.App. 500; Billings Hotel Co. v. 
Citvyror nid, 1b4 Po bb7,. 53), OK. 1, 
L.R.A.1916D 1016; Hesse v. Ledesma, 
7 Porto Rico Fed. 520, 536; State v. 
Howse, 183 SW. 513, 134 Tenn. 67, 
L.R.A.1916D 1090; Yoder v. Common- 
wealth, 57 S.E. 581, 5838, 107 Va. 823]. 


[a] Other definitions.—(1) ‘Any 
proceeding by which a controversy is 
settled, case disposed of, or trial con- 
ducted in a prompt, simple manner 
without the aid pf-a jury. . 
Proceedings are said to be summary 
when they are short and simple in 
comparison with regular proceedings, 
that is, with the proceedings which 
alone would have been applicable ei- 
ther in the same or analogous cases 
if summary proceedings had not been 
available.’ Black L. D. [quot West- 
ern & A. R. Co. v, City of Atlanta, 38 
Seal 996, 113 Ga. 537, 5438, 54 L.R.A. 

94]. 


[b] Trial without jury implied.— 
“When a Summary proceeding was 
provided, that, without more, meant 
that the trial should be one without 
the intervention of a jury. This 

Sree RSLS. part of the very definition 
of the phrase ‘Summary proceeding.’ 
When the phrase is used in a statute 
without more, a trial by jury is, in 
terms as if express, excluded.” State 
v. Howse, 183 S.W. 510, 514, 184 Tenn. 
67, L.R.A.1916D 1090. 


[c] Summary proceeding ordinari- 
ly implies “one begun without sum- 
mons or subpcena, and is usually 
tried upon affidavits and upon short 
notice, or determined even as an ex 
parte matter. Statutes specifically 
authorize it in certain matters, and 
prescribe the necessary procedure. 
Provision is frequently made for it in 
the statutes of the several states, 
when dealing with contempt, tempo- 
rary injunctions, etc.’”’ In re Rockford 
Produce & Sales Co.,.275-E., 811, 813. 


[a] Proceeding held plenary rath- 
er than a summary proceeding. In re 
aa Produce & Sales Co., 275 F. 


4. See Contempt § 80. 
5. See Attorney and Client § 64. 
6. U.S.—In re Petronio, 220 F. 269. 


Ala.—Halsey v. Murray, 20 So. 575, 
112 Ala. 185 [overr McCalley v. Wil- 
burn, 77 Ala. 549]; Chandler v. Fran- 


SUMMARY PROCEEDINGS 


II. NATURE 


cution,? and as 


| sentment by a grand jury.® 


such must always be commenced 


in the name of the commonwealth.® 

[§ 4] C. Cumulative or Exclusive. Summary pro- 
ceedings are generally held to be cumulative in their 
nature, 10 not interfering with the availability of 


general remedies,/1 or restricted in their applica- 


al- 
less judicial.+% 


cis Vandegrift Shoe Co., 10 So. 353, 
94 Ala. 233. 


Ga.—Western & A. R. Co. v. City of 
Atlanta, 38 S.H. 996, 113 Ga. 5387, 54 
L.R.A. 294; Offerman, etc., R. Co. v. 
Waycross Air-Line R. Co., 37 S.E. 871, 
112 Ga. 610. 

Iowa.—Hurd v. Gallaher, 
394. 


Kan.—Waysman v. Updegraff, McC. 
88, 1 Kan. 516 (holding statutory au- 
thority existed). 


Iky.—Stephens y. Miller, 80 Ky. 47, 
8 Kyl. 523. 


La.—Schmitt’s Suce., 4 La.A. (Or- 
leans) 10. 


Mich.—Booth v. Radford, 24 N.W. 
102, 57 Mich. 357; Willard v. Fralick, 
31 Mich. 4381. 


Miss.—Thompson vy. 
Miss. 186. 


Mo.—Gunn v. Sinclair, 52 Mo. 327. 


Neb.—Miller v..Hogeboom, 76 N.W. 
888, 56 Neb. 434. 


N.Y.—Peo. v. Phillips, 1 Edm.Sel. 
Cas. 386, 5 N.Y.Leg.Obs. 130, 1 Park. 


14 Iowa 


Raymon, 8 


Cr. 95 (holding power of summary 
convictions is derived solely from 
statutes). 


Okl1.—Billings Hotel Co. y. City of 
Hintd; 2h54) Ps 557, 53 “OK 2), be R.AS 
1916D 1016. 


Pa.—Jones vy. Wilkes-Barre, 2 Kulp 
68 (holding that the authority must 
be statutory and beyond question). 


Tenn.—Erkman v. Carnes, 45 S.W. 
L067, 10h —Renn.: 186+ Prowell -v- 
Fowlkes, 5 Baxt. 649; Ex p. Miller, 1 
Yerg. 435. 


Tex.—Cooper y. 


89. 


Va.——Yoder v. Commonwealth, 57 S. 
BY 681) 107e Via. 823; 


Wash.—Bancroft-Whitney Co. v. 
Gowan, 63 P, 1111, 24 Wash. 66. 


[a] Statute repealed.—When a 
statute authorizing a summary judg- 
ment is repealed without a saving 
clause, there can be no judgment sub- 
sequently entered thereunder, even in 
proceedings begun before the repeal. 
Williams v. McCurdy, 22 Ala. 696. 


Harris, 46 Tex. 


7. See infra § 14. 
vee Com. v. Shipley, 85 Pa.Co. 132, 


tion by the fact ‘that a remedy under general laws 
is also available.+? 

[§ 5] _D. Judicial: or Nonjudicial. The fact that 
a proceeding is summary does not make it any the 


[a] Other definition.—‘“It is the 
record of a magistrate’s proceeding 
upon a penal statute, for the viola- 
tion of which a defendant has been 
convicted and sentenced.” Com. v. 
Shipley, 35 Pa.Co. 132, 136. 


9. Com. v. Shipley, supra. 


10. U.S.—Antioch First Nat. Bank 
v. McKean, 285 F. 557. 


Roe een v. Weaver, 19 Ala. 


Ark.—Levy v. Lawson, 5 Ark. 212. 


eit oe v. Hudson, 4 Del. 
Ga.—Wood v. Hunt, 23 Ga. 379 


(holding, however, that plaintiff must 
elect and cannot pursue both a sum- 
mary proceeding and an action at the 
Same time). 


Ill.—Beaird v. Foreman, 2 Ill. 40. 
Ky.—Mars vy. Buckler, 1 Bibb 267. 
Me.—State v. Boies, 41 Me. 344. 


Mo.—State v. Morrison, 148 S.W. 
907, 244 Mo. 193; State v. Durant, 53 
Mo.App. 493. 


N.Y.—Beckwith v. Smith, 4 Lans. 


182; Hatfield v. Hatfield, 15 N.Y.St. 
788; Wilson v. Wright, 9 How.Pr. 
459; Burk v. Gampbell, 15 Johns. 456. 

Tenn.—State v. Howse, 183 S.W. 


510, 518, 134 Tenn. 67, L.R.A.1916D 
1090, Ann.Cas.1917C 1125; Erkman v. 
Carnes, 45 S.W. 1067, 101 Tenn. 136; 
Rader v. Davis, 5 Lea 536. 


11. Ala.—Chapman v. Weaver, 19 
Ala. 626. 


Fe ec PR OE v. Hudson, 4 Del. 


Miss.—Connell v. 
251. 


Mo.—State v. 
493. 


N.Y.—Beckwith v. Smith, 4 Lans. 
182; Burk v. Campbell, 15 Johns. 456. 


Tenu.—Rader v. Davis, 5 Lea 536. 


Tex.—Eubanks v. Sites, (Civ.App.) 
146 S.W. 952. 


12. Levy v. Lawson, 5 Ark. 212; 
Hatfield v. “Hatfield. 15 N.Y.St. 788. 


13. Hesse’ v. T Porto 
Rico Fed. 520. 


“Judicial proceeding” defined see 
Actions § 38; Judicial § 24. 


Lewis, 1 Miss. 


Durant, 53 Mo.App. 


Ledesma, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 6] Summary proceedings being in derogation 
of common law!‘ must conform closely to the stat- 
utes authorizing them,'® which are to be strictly 


SUMMARY PROCEEDINGS 


ment.+§ 


construed,1® so as to apply only in the particular 


[§ 7] A. In General. Procedure in summary pro- 
ceedings is governed by the provisions of the stat- 
ute or statutes under which the proceedings are in- 


stituted,?® and such provisions must 
plied with and followed.?° 


14. Nation v. Roberts, 20 Ala. 544; 1 
Lansdale v. Cox, T.B.Mon. 
401; Prowell v. Fowlkes, : 
(Tenn.) 649; Wingfield v. Crosby, 5 
Coldw. (Tenn.) 241. See supra § 1. 


15. See infra § 7. 

16. Ala.—Caldwell v. Dunkin, 65 
es 461; Evans v. Stevens, 8 Ala. 
Ale 


Ga.—Foster v. Justices of Cherokee 
County Inferior Ct., 9 Ga. 185. 


Miss.—Connell v. Lewis, 1 Miss. 
251. 
N.Y.—Peo. v. Phillips, 1 Edm.Sel. 


Cas. 386, 6 N.¥.Leg.Obs. 130, 1 Park. 
@r795: 


Pa.—Jones v. Wilkes-Barre, 2 Kulp 
68. 

Porto Rico.—Desola v. Willoughby, 
1 Porto Rico 344. 


Tenn.—Prowell v. Fowlkes, 5 Baxt. 
649; Wingfield v. Crosby, 5 Coldw. 
241; State v. Deberry, 9 Humphr. 605 
(especially where the proceeding is 
for a penalty); Smith v. Wells, 5 
Yerg. 202; Ex p. Miller, 1 Yerg. 435. 


aor ton vey Ward, -4)'Tex. 
356. 


17. Ala.—Halsey v. Murray, 20 So. 
575, 112 Ala. 185 [overr McCalley v. 
Wilburn, 77 Ala. 549]; Chandler v. 
Francis Vandegrift Shoe Co., 10 So. 
353, 94 Ala. 253; Caldwell v. Dunklin, 
65 Ala. 461; Evans v. Stevens, 8 Ala. 


The proceedings are not 
intended to be earried on in the formal manner in 


517; Gary v. McCown, 6 Ala. 370; 
Magee y. Childers, 6 Ala. 196; Sample 
v. Royall, 4 Ala, 344; Baylor v. Scott, 
2 Port. 315. 


Ga.—Stallings v. Harrold, 60 Ga. 
478. 


La.—Saulet v. Trepagnier, 7 Rob. 
227; Schmitt’s Succ., 4 La.App. (Or- 
leans) 10. 


Mo.—Wilkerson vy. Sampson, 56 Mo. 
App. 276. 


N.Y.—Lawton v. Steele, 23 N.E. 
878, 119 N.Y. 226, 16 Am.S.R. 813, 7 
L.R.A. 134. 


Philippine.—Feced 
Philippine 150. 


Tenn.—Wood vy. Orr, 10 Yerg. 505; 
Ex p. Miller, 1 Yerg. 435. 


Tex.—Hamilton v. Ward, 4 Tex. 
356. 


Va.—Waugh v. Carter, 2 Munf. (16 
Va.) 333. 


Ont.—Clarkson v. McNaught, 3 Ont. 
W.N. 741, 21 Ont.W.R. 350, 2 Dom. 
L.R. 55 (holding the particular pro- 
ceeding available only. where there is 
no real question either of law or fact 
between the parties). 


18. Chandler v. Francis Vande- 
grift Shoe Co., 10 So. 353, 94 Ala. 233; 
Caldwell v. Dunklin, 65 Ala. 461; Wil- 
lard v. Fralick, 31 Mich. 431; Pro- 


v. Abella, 1 


IV. PROCEDURE 


be strictly com- 


well v. Fowlkes, 5 Baxt. (Tenn.) 649 
(stating that nothing can be super- 
added to them by judicial construc- 
tion); Wingfield v. Crosby, 5 Coldw. 
(Tenn.) 241; State v. Deberry, 9 
Humphr. (Tenn.) 605; Wood v. Orr, 
10 Yerg. (Tenn.) 505; Blair v. San- 
born, 18 S.W. 159, 82 Tex. 686. 


[a] Parties may consent (1) to dis- 
pose of a controversy in a Summary 
proceeding, at least in some instances 
(In re Rockford Produce & Sales Co., 
275 F. 811), (2) or waive the right 
to demand a_ plenary proceeding 
(Salsbury v. Blackford, 204 F. 438, 
P22) CL CrAs 1624) (atk 11 900 Ryo 53,1). 


19. U.S.—In re Rockford Produce 
& Sales Co., £75 F. 811. 


1ll.—Beaird v. Foreman, 2 Ill. 40. 
Ky.—Mars v. Buckler, 1 Bibb 267. 


N.J.—Feigen v. McGuire, 44 A. 972, 
64 N.J.Law 152. 


“Pa.—Com.  v. 
132. 


N.S.—In re Freeman’s'Bst., 55 N.S. 
545, [1923] 1 Dom.L.R. 378. 


20. Ala.—Caldwell v. Guinn, 54 
Ala. 64; Broughton v. Robinson, 11 
Ala. 922; Baylor v. Scott, 2 Port. 315; 
Barton v. McKinney, 3 Stew.&P. 274. 


Ark.—Schneider v. Coker, 171 S.W. 
898, 115 Ark. 490. 


Fla.—Fariss v. Holly, 116 So. 763, 
95 Fla. 360. 


i Coa maa as v. Harrold, 60 Ga. 
78. 


Ill.—Chicago v. Rock Island R. Co., 
20 Ill. 286. 


Iowa.—Clark v. Haynes, 
292, 57 Iowa 96. 


Ky.—Lichtwadt v. Murphy, 206 S. 
W. 771, 182 Ky. 490; Mars v. Buckler, 
1 Bibb 267. 


Minn.—St. Peter v. Bauer, 19 Minn. 
282. 

Mo.—Judson vy. Smith, 15 S.W. 956, 
104 Mo. 61; Edina v. Brown, 19 Mo. 
App. 672. 


N.Y.—People v. Andrews, 52 N.Y. 
445 (so holding as to summary pro- 
ceeding by purchaser at tax-sale, in- 
stituted for possession); People v. 
Phillips, 1 Edm.Sel.Cas. 386, 5 N.Y. 
Leg.Obs. 130, 1 Park.Cr. 95; Bigelow 
v. Stearns, 19 Johns. 39, 10 Am.D. 
189. 


N.C.—Summey vy. 
C987 

N.D.—Mills v. Fortune, 
235, 14 N.D.-460. 


Pa.—Com. v. Cane, 
265, 1 Am.L.J.N.S. 246. 


$.c.—Jones v. Clarkson, 16 S.C. 
628; Sternberger v. McSween, 14 S.C. 
35. 


Shipley, 35 Pa.Co. 


10 N.W. 


Johnston, 60 N. 
105 N.W. 


2 Pars.Eq.Cas. 
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III. CONSTRUCTION OF STATUTES 


cases or situations specified in the statutes,17 and 
are not to be extended by implication or intend- 


which ordinary actions are prosecuted.*1 

[§ 8] B. Pleadings. Defendant must be apprised 
of the nature and purpose of the proceeding2? either 
by notice,?* motion,‘ affidavit,?® information,2® dec- 
laration,?* or complaint,?* as the statute may re- 
‘quire, which must show all the facts necessary to 


Tenn.—Nighbert v. Hornsby, 42 S. 
W. 1060, 100 Tenn. 82, 66 Am.S.R. 
736;  Prowell v. Fowlkes, 5 Baxt. 
649; Allen v. Wood, 2 Baxt. 401. 


Tex.—Robinson v. Schmidt, 48 Tex, 
13; Hamilton v. Ward, 4 Tex. 356. 


Va.—Grove v. Little, 11 Leigh (38 
Va.) 187; Waugh vy. Carter, 2 Munf. 
(16 Va.) 338. 


N.S.—In re Freeman’s Bst., 55 N.S. 
545, [1923] 1 Dom.L.R. 378. 


“Wherever a summary remedy is 
given by statute, those who would 
avail themselves of such _ statute, 
must be confined strictly to its terms, 
and shall take nothing by intend- 
ment.’ Barton v. McKinney, 3 Stew. 
&P. (Ala.) 274, 281. 


21. Sanford vy. 
Kan. 98 


22. Feigen v. McGuire, 44 A. 972, 
64 N.J.Law 152; Com. v. Cane, 2 Pars. 
iq.Cas. (Pa:) 265, 1 Am.L.J.N.S. 246. 
But see Boothe v. Georgetown, 3 F. 
Cas. No.) 1,651, *2 s.Cranch@e: Cobo 
(where neither the warrant nor the 
judgment specified the by-law, nor 
the nature of the violation of it by 
defendant). 


23. Stanley v. Mobile Bank, 23 
Ala, 652. : 


24. Jewett v. Shoemaker, 100 N. 
W. 531, 124 lowa 561; Bellanfont v. 
Coleman, 7 Heisk. (Tenn.) 559; Ham- 
ilton v. Ward, 4 Tex. 356; Wearne v. 
France, 21 P. 703, 3 Wyo. 273. 


[a] Written motion takes the 
place of the petition in an ordinary 


Frankhouser, 24 


action. Hamilton v. Ward, 4 Tex. 
356. 
Proceedings constituting com- 


mencement of special and summary 
preceedings see Actions § 409. 


25. U.S.—In re Rockford Produce 
& Sales Co., 275 FY. 811. 


D.C.—Lawrence v. Middle States 
Loan, ete., Co., 7 App.D.C. 161. 


Ga.—Powell v. Weaver, 56 Ga. 288; 
Moore v. Martin, 49 Ga. 299; Gunn vy. 
Pattishal, 48 Ga, 405. 


N.Y.—Peo. v. Andrews, 52 N.Y. 445; 
Peo. v. Matthews, 38 N.Y. 451 [aff 43 
Barb. 168]. 


N.C.—Thomas v. Campbell, 74 N.C. 
787. 


26. St. Louis v. Knox, 74 Mo. 79; 
Peo. v. Phillips; 1 Edm.Sel.Cas. 386. 
5 N.Y.Leg.Obs. 130, 1. Park.Cr. 95; 
Com. Vv. Smith, 21° Pa: Dist, “508. (Gn= 
formation must be certain as indict- 
ment); Com. v. Shipley, 35 Pa.Co. 
132; Jones v. Wilkes-Barre, 2 Kulp 
(Pa.) 68. 


27. McKisick v. Brodie, 6 Ark. 375. 


2g. Zorger v. Greensburgh, 60 Ind. 


1; Minard v. Dover, R. & P. O. Gas 
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support the proceeding.?® 
however, usually necessary in summary proceed- 
ings,®° and unless the statute otherwise provides** 
it is competent for defendant, as well without as 
with pleas, to make any proper defense.*? Under 
general rules of pleading** defects and irregularities 
in the pleadings may be cured by amendment or sup- 
plemental pleadings.** 


[§ 9] C. Right to Jury Trial. The question of 
the constitutionality of statutes authorizing sum- 
mary proceedings arises more particularly with re- 
gard to infringement of the right to trial by jury 
guaranteed by the federal and state constitutions, 
and the due process of law clause.*® However, these 
constitutions have been uniformly construed as not 
conferring a right to trial by jury in all cases and 
as not extending the right to cases in which it was 
not allowed at common law, but simply as guaran- 
teeing that right unchanged as it existed at common 
law or by statute in the particular state at the time 
of the adoption of the constitution, except as mod- 
ified by the constitution itself,?® and since at com- 
mon law the right to trial by jury did not exist in 
summary proceedings*’ these proceedings are still 


Co., 68 A. 910, 76 N.J.Law 132; Hoe- 
berg v. Newton, 9 A. 751, 49 N.J.Law 


SUMMARY PROCEEDINGS 


Formal pleading is not, 7 


action is summary in its nature, the 
plaintiff will be allowed, on motion, 


eae eS ea ey 


[§§ 8-10 


triable without a jury?® unless the statute providing 
therefor specifically provides otherwise, and are not 
within the constitutional guaranty. This question 
has been considered and so adjudicated with regard 
to summary proceedings to recover possession of 
land,?® to remove public officers,*® to disbar and oth- 
erwise proceed against attorneys,** to enforce pen- 
alties and forfeitures,*? to enforce health regula- 
tions,#? and to appoint or remove guardians of in- 
fants and incompetents,** proceedings for the col- 
lection and abatement of taxes,#® condemnation pro- 
ceedings,*® and with regard to statutes providing 
for summary trial of small offenses against the state 
or of violations of municipal ordinances.*7 Indeed, 
if the procedure under the statute is to be without 
a jury, a jury cannot be called.4® However, a legis- 
lature cannot authorize a summary procedure in con- 
troversies properly triable by jury at common law 
or according to the practice of the particular juris- 
diction prior to the adoption of the constitution.*® 


[§ 10] D. Hearing. Under statutes authorizing 
summary proceedings the proceedings are not, ordi- 
narily, ex parte,®°® but defendant must be notified or 
summoned to appear,®! and given an opportunity to 


41. See Juries § 80. ‘See also gen- 
erally Attorney and Client § 64 et seq. 


617; State v. Pendleton, 65 N.C. 617;| to add to the fiat, writ, and declara- P 

Com. v. Shipley, 35 Pa.Co. 132. tion = the words “summary proce- mat roe = § 83. 
Complaint or information in trial| Ure’): 43. See oP Sa § 67. 

without jury for petty misdemeanor 35. See cases infra this section. 44. See Juries § 70. 

see Criminal Law §§ 642-649. 36. Right to trial by jury gener-| 45. See Juries § 79. 
29. Ark.—McKisick v. Brodie, 6| ally see JurieS §§ 12-103. 46. See Juries § 74. 

Ark. 375. 37. State v. Johnson, 26 Ark. 281; reer P 5 
Ga.—Lindsay v. Lowe, 64 Ga. 438;| Yoder v. Commonwealth, 57 S.E. 581, Brg te or Criminal Law § 636; Juries 


Moore v. Martin, 58 Ga. 411; Powell|107 Va. 823. 
v. Weaver, 56 Ga. 288; Gunn v. Pat- 


tishal, 48 Ga. 405. 


N.Y.—-Peo. v. Matthews, 38 N.Y. 451 
[aff 43 Barb. 168]. 28 


Era Ue 


38. U.S.—In re Chow Goo Pooi, 25 


tiene v. Johnson, 26 Ark. 


48. St. Peter v. Bauer, 19 Minn. 
282. But see People ex rel. Woodbury 
v. Hendrick, 109 N.E. 486, 215 N.Y. 
339 (holding that a statute relating 
to procedure in habeas corpus pro- 


N.C.—Brogden vy. Privett, 67 N.C. 
45. : 


Pa.—Com. v. Smith, 21 Pa.Dist. 508. 
S.c.—Segler v. Coward, 24 S.C. 119. 


W.Va.—Moundsville v. Velton, 13 
S.E. 373, 35 W.Va. 217 (holding that 
a conviction will not be reversed for 
want of a plea by defendant). 


30. U.S.—In re Snelling, 202 F. 
258. 


Ala.—Griftin v. State Bank, 6 Ala. 
908. 


Ky.—Borches v. Bellis, 62 S.W. 486, 
110 Ky. 620, 23 Ky.L. 37. 


N.J.—Hoeberg v. Newton, 9 A. 751, 
49 N.J.Law 617. 


Va.—Hall v. Ratliff, 24 S.E. 1011, 
93. Va. 327; McKinster v. Garrott, 3 
Rand. (24 Va.) 554. See Cail. v. 
Brookfield, 4 Ark. 554 (holding in 
summary proceedings on a_e note 
bearing interest that it is not neces- 
sary specially to negative payment of 
interest). 


31. See statutory provisions. 
32. Zorger v. Greensburgh, 60 
Ind. 1; St. Louis v. Knox, 74 Mo. 79; 


Lexington v. Curtin, 69 Mo. 626; Hall 
v. Ratliff, 24 S.E. 1011, 93 Va. 327. 


33. See Pleading § 581 et seq. 


34. Hill-Atkinson Co. v. Hasty, 
87 S.E. 889, 17 Ga.App. 569; Sharp v. 
Morgan, 71 S.E. 766, 9 Ga.App. 487; 
Buttling v. Hatton, 538 N.Y.S. 1009, 38 
App.Div. 551; Sessenwein v. Schwartz, 
4 Que.Pr. 393 (holding that when an 


Cal.—Koppikus v. 
Com’rs, 16 Cal. 248. 


Del.—In re Assessment Board of 
Kent County, 140 A. 701. 


N.J.—Minard v. Dover, R. & P. O. 
Gas Co., 68 A. 910, 76 N.J.Law 132. 


N.Y.—FPeople ex rel. Woodbury v. 
Hendrick, 109 N.H. 486, 215 N.Y. 339; 
Sands v. Kimbark, 27 N.Y. 147 [aff 
39 Barb. 108]; Metropolitan Bd. of 
Health v. Heister, 37 N.Y. 661, 6 
Transer.App..170)- [aff 15 N.Y: 532]; 
Sands v. Kimbark, 27 N.Y. 147; Peo- 
ple v. Van Houten, 35 N.Y.S. 186, 13 
Misc. 603, 11 N.Y.Cr. 420 [aff 36 N.Y. 
S. 1130, 91 Hun 638]; In re Newcomb, 
18 N.Y.S. 16. 


N.C.—Porter v. Armstrong, 46 S.E. 
997, 184 N.C. 447. 


Okl.—Light v. Canadian County 
Bank, 37 P. 1075, 2 Okl. 648. 


Pa.—In re Pennsylvania Hall, 5 
Pa. 204; Jones v. Wilkes-Barre, 2 
Kulp 68. 

R.I.—Crandall v. James, 6 R.I. 144, 

Tenn.—State v. Howse, 183 S.W. 
510, 184 Tenn. 67, L.R.A.1916D 1090. 

Va.—Yoder v. Commonwealth, 57 
S.B. 581, 107 Va. 823. 

Wyo.—Wearne v. France, 21 P. 703, 
38 Wyo. 2738. 


Right to trial by jury generally in 
proceodings other than actions see 
Juries § 62. 


39. See Juries § 81. 
40. See Juries § 75. 


State Capitol 


ceedings and providing that the court 
shall proceed in a summary way to 
hear the evidence and dispose of the 
prisoner did not prohibit the court 
from calling a jury to hear the same 
evidence, and thereafter takes its 
verdict by way of advice in reaching 
a decision). 


49. Sands v. Kimbark, 27 N.Y. 147 
[aff 39 Barb. 108] (holding statutes 
of the same general character and 
based upon the same motives and 
policy as those providing for sum- 
mary proceedings which were en- 
acted prior to the adoption of the 
constitutional provision may be 
passed without violating the provi- 
sion); People v. Van Houten, 35 N. 
Y.S. 186, 138 Misc. 603, 11 N.Y.Cr. 420 
{aff 36 N.Y.S. 1130, 91 Hun 638]. 


50. Peo. v. Phillips, 1 Edm.Sel.Cas, 
386, 5 N.Y.Leg.Obs. 1380, £ Park.Cr. 
95; In re Freeman’s Bst., 55 N.S. 545, 
[1923] 1 Dom.L.R. 378. But see In re 
Rockford Produce & Sales Co., 275 FL 
811 (dictum to the contrary). 


[a] Renunciation of rights.—The 
right to separate notice and trial by 
jury prior to the entry of a judgment 
may be renounced by the undertaking 
ne party. Janes v. Reynolds, 2 Tex, 


2 


51. Ala.—Caldwell v. Guinn, 54 
Ala, 64; Stanley v. Mobile Bank, 23 
Ala. 652; Baylor vy. Scott, 2 Port. 315. 
See Barton v. McKinney, 3 Stew.&P. 
274 (holding that where defendant in 
suit failed to move for judgment on 
bond for costs and fees on the day 
specified in the notice, his right to 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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3 
4 


hear what is urged against him,5? and of making a 


defense,®* after which follows an 
the rights of the parties.5+ 


[§ 11] BE. Relief. The judgment in summary pro- 
ceedings must be such as is authorized by law.®® 
Where no good cause is shown why the relief should 
not be granted,°® or where defendant in a summary 
proceeding refuses to answer interrogatories pro- 
pounded to him,*’ the relief may be given as prayed, 
or, In some instances, defendant may be given a rea- 
sonable time to act or perform before an order is 


make the motion without further no- 
tice continued unimpaired). 


Ga.—Western, etc., R. Co. v. Atlan- 
ta, 38 S.H. 996, 113 Ga. 5387, 54 L.R.A. 
294; Foster v. Justices of Cherokee 
County Inferior Ct., 9 Ga. 185. 


Ky.—Hall v. Com., 8 Bush 378. 


Miss.—Adams v. Arnold, 24 So. 868, 
76 Miss. 655; Connell v. Lewis, 1 
Miss. 251. 


Lane v. Handlin, 16 N.J.Law 


N.Y.—Marvin v. Marvin, 78 N.Y. 
541; Peo. v. Phillips, 1 Edm.Sel.Cas. 
386, 5 N.Y.Leg.Obs. 130, 1 Park.Cr. 
95; Bigelow v. Stearns, 19 Johns. 39, 
10 Am.D. 189. 


- faa sae v. Campbell, 74 N.C. 


Pa.—Jones v. Wilkes-Barre, 2 Kulp 
68; Northern Liberties v. O’Neill, 1 
Phila. 427. 

Porto Rico.—Hesse v. Ledesma, 
7 Porto Rico Fed. 520 (reasonable no- 
tice must be given). ‘ 

Tenn.—Stuart vy. McCuistim, 1 
Heisk. 427. 


Tex.—Burton v. Miller, 14 Tex, 299. 


Va.—Kain v. Ashworth, 89 S.E. 857, 
119 Va. 605; Hall v. Ratliff, 24 S.E. 
1011, 93 Va. 327, 


W.Va.—Kunst vy. Findley, 80 S.E. 
136, 73 W.Va. 152. 


Eng.—Reg. v. Venables, 2 Ld.Raym. 
1405, 92 Reprint 415, 1 Str. 630, 93 Re- 


print 744; Reg. v. Dyer, 1 Salk. 181, 
91 Reprint 165; 4 Blackstone Comm. 
p 382. 


N.S.—In re Freeman’s Est., 55 N.S. 
545, 1 Dom.L.R. 378. 


[a] Netice in summary proceed- 
ings is not a fact to be presumed. 
Connell v. Lewis, 1 Miss. 251. 


{b] Voluntary appearance of de- 
fendant (1) dispenses with the neces- 
sity for notice. Stanley v. Mobile 
Bank, 23 Ala. 652; Hamilton v. Ward, 
4 Tex. 356; Reg. v. Barrett, 1 Salk. 
383, 91 Reprint 334; Reg. v. Dyer, 1 
Salk. 181, 91 Reprint 165. (2) Waiver 
of process generally see Process § 17. 


Cross references: 

Necessity for notice generally see No- 
tice § 49. 

Notice in judicial proceedings as es- 
sential element of due process of 
law see Constitutional Law § 1006. 

Special or summary proceedings as 
constituting due process generally 
see Constitutional Law § 999. 


52. Cal.—Koppikus vy. State Capi- 
tol Com’rs, 16 Cal. 248. 


Ga.—Western & A. R. Co. v. City of 
Atlanta, 38 S.B. 996, 113 Ga. 537, 544, 
54 L.R.A. 294; Wood v. Hunt, 23 Ga. 
879; Foster v. Justices of Cherokee 
County Inferior Ct., 9 Ga. 185. 


*- Porto Rico.—Hesse v. Ledesma, 7 
Porto Rico Fed. 520 (a fair opportuni- 
ty to be heard is sufficient). 


SUMMARY PROCEEDINGS 


adjudication of 
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made final.** Whether or not defendant appears 
evidence must be adduced to establish the right to 


the relief sought,®°® and summary relief may be re- 


his action.®+ 


‘S.C.—State v. Sheriff of Charleston 
Dist eS: Cag 145: 


Eng.—Reg. v. Venables, 2 Ld.Raym. 
1405, 92 Reprint 415, 1 Str. 630, 93 
Reprint 744, 


N.S.—In re Freeman’s Est., 55 N. 
S. 545, [1923] 1 Dom.L.R. 878. 


“A summary proceeding involves 
some kind of a trial.’”’” Western & A. 
R. Co. v. City of Atlanta, 38 S.E. 996, 
113 Ga. 537, 544, 54 L.R.A, 294. 


_ [a] Reason for rule.—“This rule 
is predicated upon an idea that prob- 
ably the party may not be guilty of 
the contempt complained of, and that 
he may have some good reasons for 
not performing what _ is. alleged 
against him. It is founded upon the 
immutable principles of justice, and 
the nature and reason of things, as no 
man ought to be condemned without a 
hearing, however summary the pro- 
ceedings may be; and in some cases 
interrogatories are propounded, that 
the party ealled upon may have an 
opportunity of answering them.” 
State v. Sheriff of Charleston Dist., 8 
SiC 145; 7152: 


‘Necessity for hearing in judicial 
erioggart? see Constitutional Law 


53. Koppikus_ v. 
Com’rs, 16 Cal. 248; 
1 Edm.Sel.Cas, 386, 5 N.Y.Leg-Obs. 
130, 1 Park.Cr. 95; Jones v. Wilkes- 
Barre, 2 Kulp (Pa.) 68. 


54. Peo. v. Phillips, 1 Edm.Sel.Cas. 
386, 5 N.Y.Leg.Obs, 130, 1 Park.Cr. 
95; Com. v. Kostak, 20 Pa.Dist. 107; 
Jones v. Wilkes-Barre, 2 Kulp (Pa.) 
68; Hamilton v. Ward, 4 Tex. 356. 


[a] Final order.—‘‘Where case, 
properly speaking, be no ‘judgment’ 
in summary proceeding’, although 
the final order is frequently referred 
to as a judgment and in effect is a 
judgment.” Seymner v. Hughes, 105 
N.Y.S, 249, 250, 55 Misc. 248. 


[b] Judgment raises legal wpne- 


State Capitol 
Peo. v. Phillips, 


sumption of the truth of every ma- 


terial averment in the petition or 
motion, which can be rebutted only by 
a statement of facts showing the ab- 
sence of proof. Hamilton v. Ward, + 
Tex, 356 

55. Woodburn v. Driver, 99 S.W. 
384, 81 Ark. 333; Hall v. Ullman, 9 
S.E, 194, 103 N.C. 276; Nighbert v. 
Hornsby, 42 S.W. 1060, 100 Tenn. 82, 
66 Am.S.R. 736. 


‘56. State v. Sheriff of Charleston 
Dist., 8 S.C.L, 145. 

57. State v. Sheriff of Charleston 
Dist., supra. 

58. State v. Sheriff of Charleston 
Dist., 8 S.C.L. 145 (rule for attach- 
ment against sheriff). 

59. Caldwell v. Guinn, 54 Ala. 64; 
Sands v. Kembark, 27 N.Y. 147 [aff 39 
Barb. 108]; Peo. v. Phillips, 1 Edm. 
Sel.Cas. (N\Y.) 386, 5 N.¥.Leg.Obs. 
130, 1 Park.Cr. 95 (holding evidence 
must be such as the common law ap- 


fused where the right of the party claiming to be 
entitled thereto is in doubt,®°? and the party put te 


[§ 12] F. Record. It is in general essential, more 
particularly in proceedings of a penal nature, that 
a record be made®? which should show every fact 
necessary to warrant and sustain a recovery or a 
legal conviction®? and that the remedy has been pur- 


proves of, unless the statute special- 
ly directs otherwise); In re Free- 
man’s Hst., 55 N.S. 545, [1923] 1 Dom. 
LiR. 378. 


60. D.C.—wWilliams v. 
App.D.C. 346. 


Ga.—Currell v. Phillips, 18 Ga. 469. 
Miss.—Cornell v. Lewis, 1 Miss. 251. 


N.Y.—Sidney Davison Coal Co., Inc. 
v. Interstate Coal, etc., Co., 193 N.Y. 
ie 883; Wilson v. Wright, 9 How.Pr. 


. 
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$.C.—State v. Sheriff of Charleston 
Dist., 8 S.C.L. 145. 


W.Va.—Landsman-Hirseheimer Co. 
Baas, POST £5 O90 WV wien 
oO . 

61. Wilson v. Wright, 9 How.Pr. 
(N.Y.) 459; State v. Sheriff -of 
Charleston Dist., 8 S.C.L. 145, 152. 


“In intricate and difficult cases, de- 
pending on law and fact, er on both 
combined, the court will leave the 
parties to their remedies at law, when 
an opportunity will be afforded of ful- 
ly investigating those facts and cir- 
cumstances, agreeably to the rules of 
law, and where each party will have 
justice meted out to them by the 
country.” State v. Sheriff of Charles- 
ton Dist., supra. 


[a] Reason for rule.—‘‘The com- 
mon law remedies are not so sum- 
mary, but are more certain, and are 
better calculated to preserve the in- 
terests of all parties and are better 
understood from having been longer 


ngs Cornell v. Lewis, 1 Miss. 251, 
62. Minard v. Dover, R. & P. O 


Gas Co., 68 A. 910, 76 N.J.Law 132; 
Orange v. McGonnell, 59 A. 97, 71 N.J- 
Law 418; Com, v. Cane, 2 Pars.Eq. 
Cas. (Pa.) 265, 1 Am.L.J.N.S. 246. 


63. Ala.—Weeks v. Yeend, 16’ So. 
421, 104 Ala. 546; Chandler v. Francis. 
Vandegrift Shoe Co., 10 So. 353, 94 
Ala. 233; Rutherford v. Smith, 27 Ala. 
417; Hanna v,. Price, 23 Ala. 826; 
Broughton yv. Robinson, 11 Ala. 9232; 
Martin v. Avery, 8 Ala, 430; Levert 
v. Planters’, etc., Bank, 8 Port. 103; 
Bates v. Planters’, ete., Bank, 8 Port. 
99; Barton v. McKinny, 3 Stew.&P- 
274, 280 (in proceedings, according to 
the course of the common Jaw, many 
defects in the record, will, after judg- 
ment, be cured, by the doctrine of 
intendment. But wherever a sum- 
mary remedy is given, .by statute, 
those who wish to avail themselves 
of it, must be confined strictly to its 
provisions, and shall take nothing by 
intendment’’). 

Ark.—McKisick v. Brodie, 6 Ark. 
375; Pelham v. Page, 6 Ark. 148; Me- 
Knight v. Smith, 5 Ark. 409. 

Ind.—Batson vy. Lasselle, 1 Blackf- 
119. ; 

Ky.—Thompson y. Healy, 
257. 

N.J.—Orange v. McGonnell, 
97, 71 N.J.Law 418; Treasurer of bliz 
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sued according to the statute.** 


ing specifically provides that any 
need not be recorded.?° 


[§ 13] G. Review.7! Certiorari 


for the purpose of examining adjudications made in 
In the absence of a stat- 
utory provision therefor no appeal will le in sum- 


summary proceedings.*? 


mary proceedings,’* and the right 


abeth v. Central R. Co., 49 A. 682, 66 
N.J.Law 568; Jersey City v. Neihaus, 
49 A. 444, 66 N.J.Law 554; Hoeberg 
v. Newton, 9 A. 751, 49 N.J.Law 617; 
Keeler v. Milledge, 24 N.J-Law 142; 
State v. Handlin, 16 N.J.Law 96. 


N.Y.—Buttling v. Hatton, 53 N.Y.S. 
1009, 33 App.Div, 551; Peo. v. Phil- 
lips, 1 Hdm.Sel.Cas. 386, 5 N.Y.Leg. 
Obs. 130, 1 Park.Cr. 95. 


Pa.—Com, v. Kostak, 20 Pa.Dist. 


107; Com. v. Cane, 2 Pars.Eq.Cas. 
265, 1- Am.L.J.N.S. 246; Jones v. 
Wilkes-Barre, 2 Kulp 68; Philadel- 


phia v. Campbell, 11 Phila. 163; Phil- 
adelphia v. Roney, 2 Phila. 438; 
Northern Liberties v. O’Neill, 1 Phila. 
427. 


Tenn.—Crockett v. Parkison, 3 


Coldw. 219; Hamilton v. Burum, -3 
Yerg. 355. 

Tex.—Hamilton v. Ward, 4 Tex. 
356. 


Man.—Carman v. Fisher, 1 West.L. 
R, 276. 


[a] Illustrations of insufficient 
record.—Hlizabeth v. Central R. Co., 
49 A. 682, 66 N.J.Law 568; Jersey 
ans v. Neihaus, 49 A. 444, 66 N.J.Law 
554, 


{b] In summary convictions (1) 
the record should show what law 
or ordinance was alleged to have been 
violated. Keeler v. Milledge, 24 N.J. 
Law 142; Northern Liberties. v. 
O’Neill, 1 Phila. (Pa.) 427. (2) Ref- 
erence to the title of the act or ordi- 
nance under which a summary con- 
viction was had is insufficient (Com. 
v. Hill, 3 Pa.Dist. 216, 12 Pa.Co. 559), 
(3) but the ordinance must be set 
forth in the record (Com. v. Hill, 
supra; Philadelphia v. Cohen, 13 
Wkly.N.C. (Pa.) 468). (4) Requisites, 
sufficiency, and contents of record on 
summary conviction in criminal trial 
see Criminal Law §§ 658-664. 


[ec] The pleading'’s are an essential 
part of the record. Hamilton v. 
Ward, 4 Tex. 356. 


64. Chandler v. Francis Vande- 
grift Shoe Co., 10 So. 358, 94 Ala. 233; 
Barton v. McKinney, 3 Stew.&P. 
(Ala.) 274; Chicago v. Rock Island R. 
20 Ill. 286; Com. v. Morey, 3 
(Pa.) 530; Mayer v. Adams, 
27 W.Va. 244, 


65. Ala.—Broughton vy. Robinson, 
11 Ala. 922; Bates v. Planters’ etce., 
Bank, 8 Port. 99. 


iat ae onda v. Lasselle, 1 Blackf, 
119. 


N.Y.—Peo. v. Phillips, 1 Edm.Sel. 
Cas. 386, 5. N.Y.Leg.Obs. 130, 1 Park. 
Cr 95, 


Pa.—Com, v. Kostak, 20 Pa.Dist. 
107; Gallitzin Borough v. Gains, 15 
Pa.Co. 337, -7 Kulp 479; Jones v. 
Wilkes-Barre, 2 Kulp 68; Lancaster 


Thus the record 
must show jurisdiction of the court,®® the serving 
of a summons, notice, or complaint,®® or, in the ab- 
sence of such showing, that defendant appeared,®? 
as well as the evidence®* and the adjudication of 
the court,®® unless the statute regulating the proceed- 


SUMMARY PROCEEDINGS 


ating them,7® 


of such matters 


by a general statute giving a right of 
the judgments of particular courts.** 

vision for a full or limited right to 
such proceedings is frequently made by statutes cre- 
and the appeal must be taken to the 
court designated by the statute-’® Where defendant 
voluntarily appears the same presumptions as to ju- 


[§§ 12-13 


appeal from 
Special pro- 
appeal from 


risdictional facts are indulged in upon appeal as in 


may be awarded 


is not conferred 


v. Baer, 5 Lanc.Bar. (Pa.) Dec? 6, 
1873; Northern Liberties v. O’Neill, 
1 Phila. 427; Com. v. Morey, 3 Pittsb. 
530. 


Tenn.—Bittick v. McEwen, 7 Heisk. 
1; Crockett v. Parkison, 3 Coldw. 219; 
Hamilton v. Burum, 3 Yerg. 355. 


W.Va.—Mayer v. Adams, 27 W.Va. 
244, 


[a] Matter of jurisdiction cannot 
be left to inference. Northern Liber- 
ties v. O’Neill, 1 Phila. (Pa.) 427. 


66. Caldwell v. Guinn, 54 Ala. 64; 
Barton v. McKinney, 3 Stew.&P. 
(Ala.) 274; Keeler v. Milledge, 24 N. 
J.Law 142; Northern Liberties v. 
O’Neill, 1 Phila, (Pa.) 427. 


fa] Supervising court cannot in- 
fer (1) that notice, as required by 
law, has been given, unless it so ap- 
pears in the record. Barton v. Mc- 
Kinney, 3 Stew.&P. (Ala.) 274. (2) 
However an inference has been re- 
sorted to with respect to the time no- 
tice was given. Broughton v. Robin- 
son, 11 Ala. 922. 


67. Caldwell v. Guinn, 54 Ala. 64; 
Northern Liberties v. O’Neill, 1 
Phila, (Pa.) 427. 


68. Orange v. McGonnell, 59 A. 97, 
71 N,J.Law 418; Hoeberg v. Newton, 
9 A. 751, 49 N.J.Law 617; Keeler v. 
Milledge, 24 N.J.Law 142 (holding 
that substance of testimony should 
be set out); Com, v. Kostak, 20 Pa. 
Dist. 107; Knight v. Bustleton and 
Somerton Turnp. Co., 35 Pa.Co. 520; 
Com, v. Cane, 2 Pars.Eq.Cas. (Pa.) 
265, 1 Am.L.J.N.S. 246; Jones v. 
Wilkes-Barre, 2 Kulp (Pa.) 68; Lan- 
caster v. Baer, 5 Lanc.Bar. (Pa.) 
Dec. 6, 1873. 


[a] Conclusions of court deduced 
from the testimony and entered into 
the record are not sufficient. Jones 
v. Wilkes-Barre, 2 Kulp (Pa.) 68. 


[b] Evidence in extenso must be 
set forth upon the record. Com. v. 
Cane, 2 Pars.Eq.Cas, (Pa.) 265, 1 Am. 


L.J.N.S. 246. 
69. Com. v. Kostak, 20 Pa.Dist. 
107; Hamilton v. Ward, 4 Tex. 356. 


[a] Recital of facts (1) on which 
judgment is founded is not necessary. 
Hamilton v. Ward, 4 Tex. 356. (2) 
There is authority, however, that the 
judgment should show on its face 
such facts as would authorize the re- 
lief to be granted, according to the 
provisions of the statute affording 
the summary remedy (Foster v. Jus- 
tices of Cherokee County Inferior Ct., 
9 Ga. 185), (3) or the facts upon 
which the jurisdiction of the court 


depends (Crockett v. Parkison, 8 
Coldw. (Tenn.) 219; Hamilton v. 
Burum, 8 Yerg. (Tenn.) 355). 


70. Minard v. Dover, R. & P. O. 
Gas Co., 68 A. 910, 76 N.J.Law 132; 
Com. v. Hardy, 1 Ashm. (Pa.) 410. 


the case of actions upon summons and complaint.’* 

Notice of application for appeal must be given to 
the appellee or defendant in error in such proceed- 
ings when required by statute’® or rule of court.”® 


71. Appeal or writ of error in spe- 
cial proceedings generally see Appeal 
and Hrror §§ 133, 382-385. 


72. State v. Handlin, 16 N.J.Law 
96; Peo. v. Andrews, 52 N.Y. 445; 
Peo. v. Phillips, 1 Edm.Sel.Cas. 386, 
5) NW. Dee.Obsy (130, 1 Park. Cresoas 
Porter v. Armstrong, 46 S.E. 997, 134 
N.C. 447; Brooks v. Morgan, 27 N.C. 
481; Com. v. Hardy, 1 Ashm. (Pa.) 
eae. Com. v. Morey, 3 Pittsb, (Pa.) 


[a]. Fuli record should be trans- 
ferred.—‘When they send up their 
proceedings on a _ certiorari, they 
Ought to sent up every part of them, 
including the complaint, warrant, 
venire facias, and all the relevant acts 
of the justice and parties. <A jus- 
tice does not properly obey the cer- 
tiorari by sending merely a copy of 
the short notes entered on his docket 
(when he keeps short notes), but from 
these notes he must make up a full 
record of all the proceedings actual- 
ly had by and before him, and certify 
this to the court, with the complaint 
and writs, in return to the certiorari.” 
pares v. Morey, 3 Pittsb. (Pa.) 530, 


[b] Although the law does not 
give an appeal, certiorari will lie to 
correct errors in point of law in pro- 
ceedings not according to the course 
of the common law. Brooks v. Mor- 
gan, 27 N.C. 481. 


Certiorari generally see Certiorari 
LIV CAT. p80! 


73. Brooks v. Morgan, 27 N.C. 481; 
Philadelphia v. Campbell, 11 Phila. 
(Pa.) 168, 33 Leg.Int. 12. 


74 Brooks v. Morgan, 27 N.C. 481. 
See Boothe v. Georgetown, 3 F.Cas.No. 
1651, 2 Cranch.C.C. 356 (dismissing 
the appeal where there were no pro- 
visions in the charter of the town nor 
any act of congress giving the court 
appellate jurisdiction over the par- 
ticular summary proceeding). 


But see Porter v. Armstrong, 46 
S.E. 997, 1384 N.C. 447 (holding an or- 
der in a proceeding to establish a 
drain erroneously referring matters 
to a jury appealablée under a code pro- 
vision allowing an appeal from an or- 
der of a superior court judge involv- 
ing a matter of law which affects a 
substantial right). 


75. See statutory provisions. 
Pas Com, v. Tilton, 1 Pa.Dist.&Co. 
77. Shouse vy. Lawrence, 51 Ala, 
559, 
‘ent Com, v. Tilton, 1 Pa.Dist.&Co. 
79. Com. v. Tilton, supra. 
{a] Error in notice.—Where the 


written notice of appeal stated that 
the party appeals “from the judg- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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V. ENUMERATION OF SUMMARY PROCEEDINGS 


[§ 14] Among the more important summary pro- 
ceedings are proceedings against clerks of court for 
breach of duty,®° against sheriffs and constables for 
misconduet in office,s! against defaulting tax col- 
lectors,*? and against an attorney for wrongs done 
in a professional capacity ;°* proceedings for a fore- 
ible entry,*+ or for judgment on motion,®® for the 
deportation of aliens,’* and restituting interdicts in 
civil. law jurisdictions ;87 proceedings to abate nui- 
sances generally,®* and specifically a liquor nui- 
sance;*® to collect bills and notes®® and taxes,?4 
specifically municipal®? and school®? taxes; to en- 
force the rights of creditors against sureties,®* or 
contribution by sureties against their cosureties,?® 
or a crop lien,®® or a bid at a judgment sale;°7 to 
enforce liability on bonds, such as appeal,®’ county 


official,®® distress,1 executors’ and administrators’? 
forthcoming,’ garnishment,* guardians’,® prison lim- 
its,® replevin,? and general official? bonds; to en- 
foree forfeited recognizances,® homestead rights,1® 
liens,*+ payment of costs,1? and the right of exemp- 
tion;'® to investigate municipal finances;14 to pun- 
ish petty crimes!® and violations of municipal ordi- 
nances;1° to remove officers holding over;!" to re- 
cover compensation from client by attorney,!® dam- 
ages for injuries to animals on or near railroad 
track,?® penalties,?° and possession of land;?! to 
recover possession of property of a bankrupt;?2 to 
suspend and disbar attorneys;?* and to transfer 
possession of personalty to await the main trial of 
a civil suit.?4 


*SUMMER. A term which strictly, perhaps, in- 
eludes only the months of June, July, and August, 
yet is frequently used in a more general sense to in- 
dicate the warmest period of the year. 


As an adjective the word is sometimes employed.? 


Summer fallowing. The plowing of the ground’ 


and the harrowing of it during one season prepara- 
tory to sowing it for crop during the next season.’ 


Summer road. In Pennsylvania the smooth sur- 
face of sod or earth each side of the paved strip of 
road, at the same level but inclining gradually to 
the side, and used by many travelers in good weather 
in preference to the macadamized road, is common- 
ly so-called.# 


ment,” the court held that it suffi- 96. 
ciently apprised his adversary that 97. 
the appeal was from the final order, : 
‘as there could, strictly speaking, be 98. 
no judgment entered, and the mis- 
description was corrected by _ the 99. 
court. Seymour v. Hughes, 105 N.Y.S. 
249, 55 Misc. 248. 


See Agriculture §§ 99, 115-128. 
See Judicial Sales §§ 85-87. 2i. 
See Appeal and Hrror §§ 3436- 


See Counties 
and Constables §§ 965-1003. 


1. See Landlord and Tenant § 1691. 


Summer street car. A term commonly used to de- 
note a car open from top to bottom on the sides from 
which people enter and depart by stepping on what 
is called a “running board.”® 


SUMMI CUJUSQUE BONITAS COMMUNE 
PERFUGIUM OMNIBUS.® 


SUMMING UP.’ 


SUMMON. In practice, to serve a summons; to 
cite a defendant to appear in court to answer a suit 
which has been begun against him; to notify de- 
fendant that an action has been instituted against 
him, and that he is required to answer it at a time 
and place named. 


Penalties §§ 79-91. 


See Landlord and Tenant § 
1796 et seq. 


22. See Bankruptcy § 393. 
23. See Attorney and Client § 64. 


24. See Possessory Warrant 49 C. 
J. p 1110. 


§ 213; Sheriffs 


Notice of application for appeal) 9, see executors and Administra- 1. De Witt v. Wheeler, etc., Sew- 
generally see Appeal and Error’§ 1092. |tors § 2599. ing Mach. Co., 23 N.W. 506, 17 Neb. 

80. See Clerks of Courts § 112. 3. See Executions §§ 324-326 533, 535 [cit Webster D.]. 

81. Sheriffs and Constables : i [a] “Farming season” equivalent. 
Aap Gish Alt i 4. See Garnishment § 659. —Vanderhoef v. Agricultural Ins. Co. 


s2. See Taxation [37 Cyc 1212]. 
83. See Attorney and Client §§ 264, 


335. 7. See Replevin § 429. 
84 See Forcible Entry and De- 8. See Officers § 418. 
tainer § 14. 9. 
85. See Judgments §§ 421-435. 10. See Homesteads § 449. 
86. See Aliens § 100. he i 
87. See Reai Actions § 48. 1558; Liens §§ 68-71. 
88. See Municipal Corporations § 12. See Costs § 564. 
525; Nuisances § 357. 13. 


89. See Intoxicating Liquors § 400.|. 14. 

90. See Bills and Notes § 1073. 

91. See Taxation [37 Cye 1231]. 

92. See Municipal Corporations §§ 680 
4463, 4486. : 

93. See Schools and School Dis- 
tricts §§ 843-849. : 

94. See Principal and Surety § 324. 


95. See Principal and Surety § 


507. 20. See Fines, 


5. Sée Guardian and Ward § 512. 
6. See Executions § 1168. 


See Recognizances § 69. 2. 


See Landlord and Tenant § 


See Exemptions §§ 279-283. 5. 
See Municipal Corporations § 


15. See Criminal Law § 636 et seq. 
16. See Municipal .Corporations § 


17. See Municipal Corporations § 
1097; Officers § 167 et seq. 


18. See Attorney and Client § 335. 7, 
19. See Railroads § 1596. 


46 Hun (N.Y.) 328, 335. 

[b] “Until the summer of 1871” 
construed to mean until the first of 
June. Abel v. Alexander, 45 Ind. 523, 
528, 15 Am.R. 270. 

See cases infra notes 3-4. 

38. Farmers’ & Merchants’ Bank of 
Walla Walla v. Small, 229 P. 531, 533, 
Loe NV AS. lO a 

4 Emery v. Philadelphia, 57 A. 
977, 208 Pa. 492, 497. 

Cummings v. Wichita Railroad 
& Light Co., 74 P. 1104, 68 Kan. 218, 
1 Ann.Cas. 708. 

“Running board” 54 C.J. p 1112. 

“Street-car” [36 Cyc 1337]. 

6 A maxim meaning “The good- 
ness of the great is the common re- 
fuge of all.” Morgan Leg. Max. [cit 
Halkerstone Leg. Max.]. 

See Sum ante. 
8. Black L. Dict. 


Forfeitures, and To summon: ‘s 
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Phrase: “Summon and impanel.”® 


Summoned has been ‘used to mean service in any 
way that is appropriate and authorized by the code, 
and as broad enough to include constructive serv- 


ice.1° 


° 


’ Phrase: “Summoned to appear.”11 


SUMMONITIONES AUT CITATIONES NULLZ 
LICEANT FIERI INTRA PALATIUM REGIS.+? 


SUMMONS.?? 


therein mentioned ;14 
defendant is notified to appear at 


Grand juror see Grand Juries §§ 40- 
47, 


Juror see Juries §§ 234-244, 


. Witnesses: 


In general see Witnesses [40 Cyc 
2163]. 


ca ec iain jury see Grand Juries 


9. City of Columbia v. Smith, 89 


S.E. 1028, 1030, 105 S.C. 348. 


10. Ezzell v. Exall, 278 S.W. 153, 
a 5X cue ee Gy A 


11. Leavitt v. Leavitt, 135 Mass. 
191 (construing Pub. Sts. @ 146 § 9); 
Atherton v. Atlantic Coast Line R. 
Co., 64 S:E. 411, 82 S.C. 474 (constru- 
ing Civ. Code [1902] § 2863). 


12. A maxim meaning “Let no 
summons or citations be served with- 
in the king’s palace.’ Black L. D. 
[cit 3 Inst. p 141]. 

13. Cross references: 

Actions §§ 402, 406. 
“Alias summons” 2 C.J. p 1033 note 

54 [b]. 

Appeal and Error §§ 1710, 1941 note 
SE SPAS RCo a 


Army and Navy § 171. 

Arrest § 117. 

Attachment §§ 323, 324. 

mae and Client § 3875 note 54 
al. 

Bail § 151 note 22 [a]; 

“Citation’/ 11 C.J. p 770. 


“Complaint” distinguished see Plead- 
ing § 132 note 44 [a]. 


Criminal Law §§ 514, 6389. 
So eeent and Literary Property § 
384. 


§ 347. 


Corporations §§ 2897 et seq. 5053. 
Garnishment § 287 et seq. 
Intoxicating Liquors § 422. 
Judgments §§ 41-45, 86, 463, 1028. 
Justices of the Peace §§ 150, 208, 209. 
Pleading § 185. 

Process § 2. 

“Subpoena” see ante. 


14. Johns v. Phenix Nat. Bank, 56 
P. 725, 6 Ariz. 290, 295. 


15. In re Farrell, 92 P. 785, 787, 36 
Mont. 254. 

16. Ackerman vy. Berriman, 114 N. 
Y.S:. 937, 61 Misc. 165, 170. 


17. Nellis v. Justices’ Court of 
Los Angeles Tp., 129 P. 472, 474, 20 
Cal.App. 394. 


[a] Similar definition.—(1) “The 
means whereby a court compels the 


The name of a writ commanding 
the sheriff or other authorized officer to notify a 
party to appear in court to answer a complaint made 
against him, and in such writ specified, on a day 
a jurisdictional writ;t° the 
first. process in the institution of an action whereby 


SUMMON—SUMMONS: 


and place to answer the complaint against him;*® 
the process whereby parties defendant are brought 
into court so as to give the court jurisdiction of their 
person;17 a notice to bring a party into court ;+* 
also described as the instrument running in the name 


of the state, issuing out of the court having juris- 


there is a prima 


the proper time 


appearance of a defendant before it.” 
Harrington v. Superior Court in and 
for Placer County, 228 P. 15, 16, 194 
Cal. 185. 


18. Riesterer v. Horton Land, etc., 
Co., 61 S.W. 238, 160 Mo. 141, 155. 


[a] Similar definitions.—(1) “A 
notice to defendant that an action 
against him has been commenced and 
that judgment will be taken against 
him if he fails to answer.” Flanary 
v. Kusha, 173 N.W. 652, 143 Minn. 
308. (2) “A mandate requiring the 
appearance of such defendant in such 
action-under penalty of having judg- 
ment entered for failure so to do.” 
Wheatland v. Maloney, (Cal.App.) 294 
P, 499, 500. 


[b] Motice of award to be made 
by arbitrators pursuant to an agree- 
ment of the parties to arbitrate is 
not a summons. Mitsubishi Goshi 
Kaisha v. Carstens Packing Co., 200 
P. 327, 328, 116 Wash. 630. 


[ec] Writ of garnishment is a 
summons. Woods v. Quarles, (Ark.) 
13 S.W.(2d) 617, 620. 


19. Horton v. Kansas City, etc., R. 
Co., 26 Mo.App. 349, 355 [cit Burrill 
L. D.J. See First Nat. Bank v. Prof- 
fitt, (Mo.App.) 293 S.W. 524, 529 
(stating that ‘a writ of summons is, 
in effect, a command of the state of 
Missouri on the defendant to appear 
and answer the complaint”), 


eee Dixon v. Wells, 25 Q.B.D. 249, 


21. State ex rel. Gardner vy. Hall, 
221 S.W. 708, 282 Mo. 425, 433. 


See also Process § 2. 


22. Harrington v. Superior Court 
in and for Placer County, 228 P. 15, 
16, 194 Cal. 185. See Flanary v. 
Kusha, 173 N.W. 652, 143 Minn. 308 
(stating that a summons is not proc- 
ess). Whitney v. Blackburn, 21 P. 
874, 17 Or. 564, 11 Am.S.R. 857 [quot 
Leas & McVitty v. Merriman, 132 F. 
510, 513]. See Grove v. Campbell, 9 
Yerg. (Tenn.) 7, 9, (it is not process 
or ee against body; it is only a no- 
tice). i 


[a] At common law “process” and 
“summons” were synonymous. Ack- 
ermann v. Berriman, 114 N.Y.S. 937, 
61 Misc. 165, 169 [cit Nicholls Pr.]. 


[b] Im modern practice ‘writ of 
summons” and “process” are used in- 
terchangeably. Horton vy. Kansas 
City, ete. R. Co., 26 Mo.App. 349, 
355 [eit Burrill] L.Di]. 


[c] In action at law or suit in 
equity, in the absence of voluntary 
appearance of a defendant, “a sum- 
mons is the instrument by which the 


diction of the action, directed to the ministerial of- 
ficer, commanding him to execute the same, and cer- 
tify to the court how he executes it.1° The term has 
been held to include a citation proceeding on an in- 
formation or complaint laid before the magistrate 
who issues the summons, and conveying to the per- 
son cited the fact that the magistrate is satisfied that 


facie case against him.?® While it 


has been-described as “a form of process,”?* it has 
been said that it may not constitute judicial proc- 
ess.22. Properly speaking, a summons is only a proc- 


court obtains jurisdiction of the per- 
son of a defendant.” Holt v. Sather, 
264 P. 108, 111, 81 Mont. 442. 


[d] Under code procedure (1) it is 
not a process but merely a notice giv- 
en by plaintiff’s attorney to defendant 
that proceedings have been instituted, 
and that judgment therein will be 
taken against him if he fails to an- 
swer (Plano Mfg. Co. v. Kaufert, 89 
N.W. 1124, 86 Minn. 13, 16; White- 
water First Nat. Bank v. Hstenson, 
70. N.W. 775, 68 Minn. 28); (2). the 
process used to commence a civil ac- 
tion (Whitney v. Blackburn, 21 P. 874, 
17 OT. G4," DL, ad PAIN Sake. Oana sD 
the paper which gives jurisdiction to 
,the court over the person of the party 
brought in (Simmons y. Cochran, 6 S. 
BE. 859, 29 S.C. 31, 33. [quot Adkins v. 
Moore, 20 S.E. 985, 43 S.C..1738, 175]); 
(4) merely a notice by plaintiff to 
defendant that an action has been 
commenced, in which defendant can 
appear or not, as he thinks proper 
(Genobles v. West, 23 S.C. 154, 168); 
(5) or as otherwise stated a mere no- 
tice addressed to defendant, giving 
him information that a certain pro- 
ceeding has been commenced for a 
certain purpose (Prince v. Dickson, 18 
S.E. 33, 39 S.C. 477, 484). 


[e] Notice of appeal is not a sum- 
mons. Gooler v. Hidness, 121 N.W. 
83, 85, 18 N.D.-338. 


[f] WNotice of application to admit 
te probate an alleged will, or to admit 
a copy of a foreign will with an au- 
thenticated probate thereof is not “a 
summons, notice, or advertisement 
+. . required to be published” in a 
ponhes PaReir In re Miller, 39 Cal. 


[g] Process issuing on filing of 
libel for divorce is held to be in legal 
effect a Summons, and in the nature 
of the summons issued by a common- 
law court. Leavitt v. Leavitt, 135 
Mass. 191, 192. 


[h] Return, being part of sum- 
mons, is sufficiently described by the 
word “summons.” Casety v. Jamison, 
77 P. 800, 35 Wash. 478, 480. 


[i] Writ of ‘ certiorari distin- 
guishe@ and compared.—‘“The writ, it 
is true, differs from an ordinary sum- 
mons which is directed to an officer 
commanding him to notify the party 
therein named, while the writ is di- 
rectly addressed to the court or board 
the records of which are sought to 
be produced. Briefly, the one is in- 
formatory, the other is mandatory. 
Each, however, requires the act of a 
court to render it effective.” State ex 
rel. Gardner v. Hall, 221 S.W. 708, 
282 Mo. 425, 4382. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ess when issued from the office of a court of justice 
requiring the person to whom it is addressed to at- 
tend the court for the purpose therein stated. 


Phrases: “Default summons,’?? “examination 
summons,’’?4 “order of notice or summons,”’?5 “orig- 
inal summons,”?® “original writ of summons,”?? 

“originating summons,” “service of a summons,”29 


23. Spain v. Union S.S. Co. of New 
Zealand, Ltd., 32 Austr.C.L.R. 138, 145. 


24. Cheney v. Spooner, 41 Austr. 
C.E.R. 532; 538. 


25. Léavitt v. 
291,192 193. 


26. Leavitt v. Leavitt, supra; 
Mansur v. Pacific Mut. L. Ins. Co., 118 
S.W. 1193, 136 Mo.App. 726, 727. 


27. Horton v. Kansas City, etc., R. 
Co., 26 Mo.App. 349, 356, 


28. Hudson v. Gray, 39 Austr.C.L. 
R. 473, 501; Moran v. House, 35 Austr. 


C.L.R. 60, 65. 
29. 
29; Holt v. Sather, 


81 Mont. 442; 


Leavitt, 185 Mass. P. 205, 67 Or. 187. 


31. 


fa] 
of Gen. L. p 1707. 


SUMMONS—SUM UP 


Whitewater First Nat. Bank v. 96 
Estenson, 70 N.W. 775, 68 Minn. 28, 


Hooper v. Hooper, 135 


380. Abraham v. Akron Sausage Co., 
155 N.E. 254, 23 OhioApp. 224. 


Horton v. Kansas City, ete., R. 
Co., 26 Mo.App. 349, 357. 


writ of summons within the meaning 
108 A. 203, 93 Vt. 373. 
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“summons in error,’’?® “writ of summons.’ 


SUMMONS AND SEVERANCE.’*? 
SUMMUM JUS, SUMMA INJURIA.3$ 
SUMP.34 

SUM UP.*5 


= See Appeal and Error §§ 962— 

33. A maxim meaning “Rigid law 
is the greatest injustice—or too 
strict interpretation of the law is fre- 
quently productive of the greatest in- 
justice.” Dis.,op. in Caldwell v. Ryan, 
108 S.W. 533, 210 Mo. 17, 43, 124 Am. 
S.R. 717, 16 L.R.A.N.S. 494, 14 Ann. 
Cas. 314.: 


264 P. 108, 111, 


[a] Applied in: McNair v. Boyd, 

Writ of habeas corpus not|14 Ont.Pr. 132, 143. 
Ex parte St. Onge, 34 See Mines and Minerals § 104. 

35. See Sum ante. 
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SUNDAY 


[§§ 1-2 


CROSS REFERENCES 


Acquittal on Sunday as constituting jeopardy see Crim- 
inal Law § 412. 
Acts on Sunday as: 
Disorderly Conduct § 14. 
Nuisances see Disturbance of Public Meetings § 47; 
Nuisances § 95 text and notes 21, 22; § 255 note 25; 
§ 286, § 288 text and note 66. 
Compulsory Sunday labor by: 
Apprentice see Apprentices § 176. 
Seaman see Seamen § 113. 
‘Criminal liability of corporation for Sabbath breaking 
see Corporations § 3045. ‘ 
Extra compensation for Sunday work generally see Mas- 
ter and Servant § 214. 
Holidays 29 C.J. p 761. 
Illegal contract generally see Contracts §§ 339-480; 
Gaming 27 C.J. p 961; Usury [39 Cyc 876]. 


Inclusion of Sunday in: 3 
Computation of demurrage see Shipping § 1036 text 
and note 94. ; : 2 
Computing time for executive approval of legislation 
see Statutes § 106 text and notes 48—50. 
Injunctions against violation of.Sunday laws see In- 
junctions § 439. 
Municipal corporation, power to regulate Sunday ob- 
servance see Municipal Corporations § 581. 3 
Prohibition of Sunday operation of interstate trains see 
Commerce § 100. : 
Refusal: p j 
Of charter to nonreligious corporation proposing to 
meet on Sundays see Corporations § 148 note 51. 
To labor on Sunday as ground for discharge of sea- 
man see Seamen § 71 text and notes 83, 84. 
Selling intoxicants and operating saloons on Sunday 
see Intoxicating Liquors § 226. 
Time [38 Cyc 306]. 


I. DEFINITION AND NATURE 


[§ 1] A. Definition and Distinctions. Sunday is 
a day of the week—the first day of the week;! a 
day of dual character;? a holy day;? the day set 
apart for cessation from all secular employment by 
the Christian world.* Itis a day of rest® and, legally 
considered, merely a day of rest. The words “Sab- 
bath” and “Sunday” are not strictly synonymous, 
the one signifying the Jewish Sabbath, which is the 
seventh day of the week, and the other, the first day 
of the week,? but the expressions “the first day of 


1. Schenck v. Schenck, 28 So. 302,] Ga. 64. 
303, 52 La.Ann. 2102,.2107; State v. 5. 
Reade, 121 A. 288, 289, 98 N.J.Law . 


Siddons v. Edmonston, 42 App. 


the week,” the “Sabbath,” the “Lord’s day,” and 
“Sunday” are used interchangeably and synonymous- 
ly both in legislation,’ and in common ‘parlance. 


[§ 2] B. Origin and Nature—1. As Religious In- 
stitution. Sunday is among the first and most sa- 
ered institutions of the Christian religion.1° The 
fourth commandment directs abstention from labor 
on the Sabbath, but the day there designated is the 
seventh day of the week, and the injunction has been 


Ga. 341, 342. : 
Ill.—Chebanse v. McPherson, 15 Ill. 


DICl 459% 
596. 653, 92 Fla. 943; 
[a] Similar definition.—‘‘Sunday | Gill&J. (Md.) 268, 274; 


is only a designation for the first day 
of the week.” Ex parte Koser, 60 Cal. 
DeeeLOT: 


[b] Derivation of term.—‘The 
Day of the Sun, Dies Solis, was used 
at a very early period as synonymous 
with Dies Dominicus, the Lord’s Day. 
It is spoken of by Justin Martyr, A. 
D. 140-148, as the Day of the As- 
semblage of Christians, and the Day 
of the Resurrection. Diem Domini- 
eum is the phrase of Tertullian, be- 
fore A. D. 218, and of Ignatius, before 
107, whose acts are traced to the year 
70. A late writer says: ‘It was com- 
monly called Sunday, Dies Solis, in 

_compliance with the common phrase- 

ology, and when it was necessary to 
distinguish it in addressing the 
heathen’. Riddle’s Christian Anti- 
quities, p 649-651: Pearson on the 
Creed, 391, n.”” Campbell v. Interna- 
tional L. Assur. Soc., 17-N.Y.Super. 
298, 314. 


“Daily” as inclusive of Sunday see 
17 C.J. p 696 note 38. 


2. State v. Chicago, B. & Q. R. Co., 
143 S.W. 785, 289 Mo. 196, 209. 


3. Weldon v. Colquitt, 62 Ga. 449, 
451, 35 Am.R. 128. 


[a] Similar definition—‘“The holy 
day among Christians.’ Com. v. 
Philadelphia American Baseball Club, 
Tht aes 497, 499, 290 Pa. 186, 53 A.L.R. 


4 District of Columbia v. Robin- 
son, 30 App.D.C. 2838, 287, 12 Ann.Cas. 
1094; People ex rel. Margus v. Ram- 
sey, 217 N.Y.S: 799, 128 Misc. 39. 
See People v. Mantei, 236 N.Y.S. 122, 
134 Misc. 529 (to same effect). 


[a] Similar definition—‘“A day 
observed by the Christian world as 
holy, and set apart for the purposes 
of rest and worship.” Georgia R. etc., 
Co. v. Maddox, 42 S.H. 315, 328, 116 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Gilooley v. Vaughn, 110 So. 
Kilgour v. Miles, 6 
State v. Chi- 
cago, etc., R. Co., 143 S.W. 785, 239 
Mo. 196, 209. 


[a] Similar definitions—(1) “A 
day of leisure and recreation.” State 
v. Gilletto, 120 A. 567, 570, 98° Conn. 
702. (2) “Not a business day.” Mer- 
ritt v. Robinson, 35 Ark. 483, 491; 
Sewall v. St. Paul, 20 Minn. 511. (3) 
“Not an ordinary working day.” 
Georgia R., etc., Co. v. Maddox, 42 S.E. 
315, 116 Ga. 64, 81. 


[b] Other statement.—‘‘The first 
day of the week, the Lord’s day, com- 
monly called Sunday, is a day for 
worship and rest as regulated by the 
civil authority.” Sparhawk v. Union 
Pass. R. Co., 54 Pa. 401, 433. 


Distinguished from “holiday” see 
Holidays § 1. 
6 People v. Ramsey, 217 N.Y.S. 


799, 128 Mise. 39; Bloom y. Richards, 
2 OhioSt. 387, 405, 


“The law does not deal with Sun- 
day as a day of worship but with it 
only as a day of rest.’”’ State v. Chi- 
cago, ete., R: Co., 143 S.W. 785; 239 
Mo. 196, 209. 


7.- State v. Drake, 64 N.C. 589, 591; 
Rosen v. State, 8 OhioN.P.N.S. 276. 
See Raines v. Watson, 2 W.Va. 371 
(to same effect). 


And see infra § 2, text and notes 
11-13. 


[a] Derivation of “Sabbath.”— 
“The word ‘Sabbath’ is from the He- 
brew ‘Shabbath’ and signifies ‘a rest 
from labor.’’”’ Rosen v. State, 3 Ohio 
N.P.N.S. 276, 279. 


8. Cal.—Ex p..Newman, 9 Cal. 502, 
521 [overr Ex parte Andrews, 18 Cal. 
678] (dis. op. of Field, J., which is ap- 
proved in the subsequent case over- 
ruling the majority opinion). 


Ga.—Gunn v. State, 15 S.E. 458, 89 


App. 311 [aff 28 N.E. 454, 114 Ill. 46, 
55 Am.R, 857]. 


Mass.—Com. v. Newton, 8 Pick. 234. 
ae = v. Ouimet, 14 Can.Cr.Cas. 


Alta.—Rex v. Kent, [1925] 1 Dom. 
BBM a rae 5 8 er gs 


Ont.—Re Cribben, 21 Ont. 325. 


See State v. Drake, 64 N.C. 589 (to 
same effect). But see State v. Green, 
37 Mo. 466, 469 (where it was said 
that: “‘Sunday is the name of the 
civil day, and it does not necessarily 
refer to the Christian festival or 
Lord’s day’’). 


9. Ark.—Rosenbaum v. State, 199 
Sh 388, 131 Ark, 251, L.R.A.1918B 


Md.—Kilgour v. Miles, 6 iIM&J. 
268, 274. e . i 


N.J.—State v. Reade, 121 A. 288, 
289, 98 N.J.Law 596. 


Ske ee v. Drake, 64 N.C. 589, 


Se ne v. Watson, 2 W.Va: 


“The word Sunday and the words 
Sabbath day have one and the same 
meaning among English speaking 
Christian nations.” State v. Reade, 
supra, 


[a] Similar statement.—‘Sunday 
or the Sabbath is properly and empha- 
tically called the Lord’s day.” Shover 
v. State, 10 Ark. 259, 268. 


10. Rosenbaum v. State, 199 S.W. 
388, 181 Ark. 251, L.R.A.1918B 1109; 
Shover v. State, 10 Ark. 259; Matter 
of Rupp, 53 N.Y.S. 927, 33 App.Div. 
468; Campbell v. International L. Ins. 
Soc., 17 N.Y.Super. 298; People vy. 
Ramsey, 217 N.Y.S. 799, 128 Misc. 39; 
Hamlin v. Bender, 155 N.Y.S. 968, 92 
Misc, 16, 34 N.Y.Cr. 16 [aff 159 N.Y.S. 
1117 mem]. See Com. v. Shipley, 18 
Pa.Dist. 133 (to same effect). 
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deemed to apply to the Hebrews only.t 
nothing in the New Testament relating to Sunday or 
the Sabbath;'? but by common consent, the Chris- 
tians at an early date substituted the first day of 
the week for the seventh, and have since observed 
it-as a day of rest and worship, in commemoration 


of the Resurrection.+3 


[§ 3] 2. As Civil Institution. As a day set apart 
for rest and cessation from labor, Sunday has long 
been recognized as a civil institution.!+ 


11. Mass.—Pearce v. Atwood, 13 
‘Mass. 324. 


N.Y.—People v. Poole, 89 N.Y.S. 773, 
44 Mise. 118, 15 N.Y.Ann.Cas. 150, 18 
N.Y.Cr. 407. But see Matter of 
Rupp, 53 N.Y.S. 927, 929, 33 App.Div. 
468 (where it was said: “Our laws 
for the observance of’the Sabbath are 
founded upon the command of God at 
Sinai that we should ‘remember the 
Sabbath Day, to keep it holy’’’). 


N.C.—Rodman v. Robinson, 47 S.E., 


19, 134 N.C. 503, 101 Am.S.R. 877, 65 
L.R.A. 682. . 


Pa.—Sparhawk v. Union Pass. R. 
Co., 54 Pa. 401. 


S.C.—City Council v. Benjamin, 33 
$.C.L. 508. 


12. Pearce v. Atwood, 13 Mass. 
324; People v. Poole, 89 N.Y.S. 773, 
44 Misc. 118, 15 N.Y.Ann.Cas. 150, 18 
N.Y.Cr. 407; Rodman _ v. Robinson, 
47 S.E. 19, 134 N.C. 503, 101 Am.S.R. 
877, 65 L.R.A. 682; Sparhawk v. Union 
Pass. R. Co., 54 Pa. 401. 


13. Ark.—Rosenbaum v. State, 199 
Fan 388. 131 Ark. 251, L.R.A.1918B 
109. 


D.C.—Siddons v. Edmonston, 42 
App.D.C. 459; District of Columbia v. 
Robinson, 30 App.D.C. 283, 12 Ann. 
Cas. 1094. 


Mass.—Pearce v. Atwood, 13 Mass. 
324. 


Neb.—State v. O’Rourk, 53 
591, 35 Neb. 614,17 L.R.A. 830. 


N.Y.—Campbell v. International L. 
Assur. Soc., 17 N.Y.Super. 298; Peo- 
ple v. Hoym, 20 How.Pr. 76. 


N.C.—Rodman v. Robinson, 47 S.E. 
19, 134 N.C. 508, 101 Am.S.R. 877, 65 
L.R.A. 682. 


N.D.—State v. Barnes, 132 N.W. 215, 
OP INeDas Sie l lA Nes. (L144, Ann, 
Cas.1913E 930. 


Pa.—Com. v. Breitinger, 
617. 


S.C.—Hiller v. English, 85 S.C.L. 
486; City Council v. Benjamin, 33 8. 


N.W. 


40 Pa.Co. 


.C.L. 508 


Tex.—Gabel v. Houston, 29 Tex. 


335. 


W.Va.—Raines v. Watson, 2 W.Va. 
372. 


See Georgia R. etc., Co. v. Maddox, 
42 S.B. 315, 116 Ga. 64 (to same ef- 
fect). 


“Trrespective of any mandate of 
-the law, the Christian world, of which 
this country is a party, has by com- 
mon consent set apart the first day of 
the week as a day of rest, reflection, 
and devotion.” Siddons v. Edmons- 
‘ton, 42 App.D.C. 459, 463. 


[a] Similar statement.—‘‘Ours isa 
‘Christian community, and a day set 
apart as the day of rest, is the day 
consecrated by the resurrection of 
our Savior.” Kilgour v. Miles, 6 Gill& 
J. (Md.) 268, 274 [quot Gillooley v. 
Vaughn, 110 So. 653, 656, 92 Fla. 943; 
_Judefind v. State, 28 A. 405, 406, 78 
Md. 510, 22 L.R.A. 721]. 
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[§ 4] C. Duration of Day. In so far as the dura- 
tion of Sunday is particularly limited or established 
by statute?® Sunday includes only the time falling 
within the mits thus declared;1* but, in the absence 
of any such statute expressly or by necessary con- 
struction establishing a different rule, Sunday is the 


natural day** of twenty-four hours!® existing be- 


14. Ark.—Rosenbaum vy, State, 199 
S.W. 388, 131 Ark. 251, L.R.A.1918B 
1109; ‘Turner vy. State, 107 S.W. 388, 
85 Ark. 188; Scoles v. State, 1 S.W. 
769, 47 Ark, 476, 58 Am.R. 768. 


Md.—Judefind v. State, 28 A. 405, 
78 Md. 510, 22 L.R.A. 721. 


N.Y.—People v. Havnor, 43 N.E. 
541, 149 N.Y. 195, 52 Am.S,R. 707, 31 
L.R.A. 689, 12 N.Y.Cr. 25 [error dism 
18 S.Ct. 631, 170 U.S. 408, 42 L.Ed. 
1087]; People v. Moses, 35 N.E. 499, 
140 N.Y. 214, 11 N.Y.Cr. 18; Linden- 
muller v. People, 33 Barb. 548; Mat- 
ter of Hammerstein, 108 N.Y.S. 197, 
57 Misc. 52; People v. Zimmerman, 
95 N.Y.S. 136, 48 Misc. 203. 


Pa.—Johnston v. Com., 22 Pa. 102; 
Omit, v. Com., 21 Pa. 426. 


Aue nein v.. Houston, 29 Tex. 


[a] One of leading features of the 
christian Sabbath as one of our civil 
institutions, inherited from our an- 
cestors who settled this country, is 
that all people should abstain from 
pursuing their ordinary week-day oc- 
cupation on Sunday and that it should 
be given up to rest and religious ob- 
servances. Moore v. Owen, 109 N.Y. 
S. 585, 58 Misc. 332, 22 N.Y.Cr. 58. 


[b] Origin of Sabbath.—‘The es- 
tablishment of these days of rest is 
most ancient and is said to be even 
more ancient than Jewish and biblical 
history. There was such a day known 
and well-established among_ the 
Babylonians, among the Semitic-As- 
syrians, and even among the aborigin- 
al tribes of Chaldea.”’ Rosen v. State, 
3 OhioN.P.N.S. 276, 278. 


15. See statutory provisions; 
see cases infra note 16. 


16. See cases infra this note. 


[a] Inoperative statutory provi- 
sion.— Where a _ statute prescribing 
the duration of Sunday is so worded 
that no sensible meaning can be at- 
tached to it, as where it was defined 
as “the period of time which begins 
at twelve o’clock on Saturday after- 
noon and ends at twelve o’clock on the 
following afternoon,’’ the matter is 
simply remitted to where it would be 
in the absence of any statute at all on 
the subject. Rex v. Kent, (Alta.) 
£1925) Dom.G.Re L117. 


[b] Statutory declaration of the 
length of time to which Sunday shall 
be considered to extend for particular 
purposes is within the power of the 
legislature. Harrison v. Wallis, 90 
N.Y.S. 44, 44 Misc. 492. 


[e] Ilustrations.—-(1) Under stat- 
utes in some jurisdictions, the day 
for certain purposes begins at mid- 
night and ends at sunset. Bryant v. 
Biddeford, 39 Me. 193; Nason v. Dins- 
more, 34 Me. 391; Johnson v. Day, 17 
Pick. (Mass.) 106; Tracy v. Jenks, 15 
Pick. (Mass.) 465. (2) Under other 
statutes, Sunday, for stated purposes, 
includes the time between sunrise and 
midnight of the week day. Harrison 
v. Wallis, 90 N.Y.S. 44, 44 Misc. 492 
(applying New Mexico statute on civil 
process). (3) The expression ‘the 


and 


tween midnight at the end of Saturday and midnight 
at the beginning of Monday,?® at least as regards 
the extent of the day in connection with statutes 


Lord’s day” used in statutes regulat- 
ing Sunday observance, has been held 
to comprise the solar day only, that 
is, from sunrise to sunset (Fox v. 
Abel, 2 Conn. 541; Carpenter v. Crane, 
1 Root (Conn.) 98. See Mumford v. 
Buel, 1 Root (Conn.) 145 [so holding 
where it was contended that the por- 
tion of Saturday evening after sun- 
set was included in the statutory pro- 
hibitions]), (4) but elsewhere the 
Same expression has been differently 
construed, so as to include the whole 
of the civil day (Shaw v. Dodge, 5 
N.H. 462). 


17. Fla.—Gillooley v. Vaughn, 110 
So. 6538, 92 Fla. 943.) aa = 


Mo.—State v. Green, 37 Mo. 466. 


N.Y.—Pulling v. People, 8 Barb. 
384. See People v. Montei, 236 N.Y.S. 
122, 124, 134 Mise. 529 (“Sunday 
means a calendar day”); Harrison v. 
Wallis, 90 N.Y.S. 44, 44 Mise. 492 
(recognizing rule). 


fee eee v. English, 35 S.C.l. 


Alta.—Rex v. Kent, [1925] 1 Dom. 
DR. 117. 


[a] Statute confirmatory of rule. 
—A statute regulating Sunday ob- 
servance, which excepted certain ac- 
tivities “between the hours of mid- 
night Saturday and 6 in the morning, 
Sunday” Rev. Gen. St. § 5491 shows 
clearly a legislative intention to ex- 
tend the provisions to the natural day. 
Gillooley v. Vaughn, 110 So. 653, 92 
Fla. 943. 


18. Fia.—Gillooley  v. 
supra. 


Md.—Spann v. Gaither, 136 A. 41, 
152 Md. i, 50 A.L.R. 620; Philadel- 
phia, etc., R. Co. v. Lehman, 56 Md. 
209, 40 Am.R. 415; Kilgour v. Miles, 
6 Gill&J. 268. 


N.H.—Shaw v. Dodge, 5 N.H. 462. 


N.Y.—Pulling v. People, 8 Barb. 
384; People v. Mantei, 236 N.Y.S. 122, 
134 Misc. 529; Schwab v. Mayforth, 
1 N.Y.CityCt. 177. 


Tex.—Muckenfuss vy. State, 116 S. 
Wid 1, 52, 55 Tex.Cr. 229° 20 TRA 
Ne. 783, 131 Am.S.R. 813, 16 Ann.Cas. 


Alta.—Rex v. Kent, [1925] 1 Dom. 
E.R: 1117. 


19. Fla.—Gillooley v. Vaughn, 110 
So7 "653; (92) Fila. 943° 


Ga.—Henderson v. Reynolds, 10 S. 
BE. 734, 84 Ga. 159, 7 L.R.A. 327. 


Ill.— Kroer v. People, 78 Ill. 294. 


La.—-State v. Heard, 31 So. 
107 La. 60. 


Md.—Spann v. Gaither, 1386 A. 41, 
152 Md. 1, 50 A.L.R. 620; Philadel- 
phia, etc., R. Co. v. Lehman, 56 Md. 
209, 40 Am.R. 415; Kilgour v. Miles, 
6 Gill&J. 268. 


Mo.—State v. Green, 37 Mo. 466. 


N.Y.—Pulling v. People, 8 Barb. 
384; People v. Mantei, 236 N.Y.S. 122, 
134 Misc. 529; Schwab v. Mayforth, 
1 N.Y.CityCt. 177. See Harrison v. 
Wallis, 90 N.Y.S. 44, 44 Mise. 492 
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prohibiting certain acts on Sunday which are law- 
ful at other times.2° There is some authority, how- 
ever, recognizing a distinction between the duration 
of Sunday considered in that ecnnection and its dura- 
tion as dies non juridicus, upon which judicial fune- 
tions are not to be performed,?! and holding that, 
for the latter purpose, Sunday is confined to that 
part of the natural day falling between sunrise and 
sunset ;22. but elsewhere this distinction is disre- 
garded, at least where the judicial act involved is 
one falling within the prohibition of a statute with 
reference to Sunday.?° 


SUNDAY 


Duration of Sabbath. A statutory exception in 
favor of those keeping the seventh day as Sabbath, 
has been held not necessarily to refer to the natural 
day of Saturday, but to the day recognized and fixed 
for religious observance, such as the time from star- 
light on Friday evening until starlight on Saturday 
evening.”# 


Evening of Lord’s day. A reference in a statute 
to the evening of the Lord’s day refers to Sunday 
evening, and not Saturday evening.”® 


II. REGULATION AND ENFORCEMENT OF SUNDAY OBSERVANCE 


[§ 5] A. Introductory Statement. It is the pur- | including the validity and effect of Sunday con- 


pose and scope of this subdivision of this title?® 
to treat of Sunday regulations only in so far as they 
relate to the determination of what acts or matters 
constitute offenses under the various Sunday laws, 
together with the penal or criminal liability for their 
commission; and the consideration of the validity 
and effect of acts then performed, whether they are 
of a judicial or otherwise official character,” or are 
the private acts or transactions of individuals,?® 


tracts,?® is treated elsewhere in the title. 


[§ 6] B. Statutory Provisions Generally®°—1. 
History of Sunday Regulations. Sunday legislation 
is more than fifteen centuries old.*1 It originated 
in Rome in A. D. 321, when Constantine the Great 
passed an edict commanding all judges and inhabit- 
ants of cities to rest on the venerable day of the 
sun.?2 Sunday statutes were passed at an early date 


a aie ek 
Vasily 


(58 46, 


(recognizing the rule). 


Tex.—Muckenfuss v. State, 116 S. 
W. 51, 55 Tex.Cr. 229, 20 L.R.A.N.S. 
783, 181 Am.S.R. 813, 16 Ann.Cas. 768. 


Va.—Jeffries v. Commonwealth, 75 
S.E. 90, 113 Va. 773. 


“In the regular division of time, 
Sunday embraces all of the twenty 
four hours next ensuing the mid- 
night of Saturday.’’ Philadelphia, 
ete., R. Co. v. Lehman, 56 Md. 209, 
226, 40 Am.R. 415. 


[a] Ordinance so defining Sunday 
is only a reaffirmation of what would 
have been the law in the absence of 
any specific declaration therein. Gil- 
looley v. Vaughn, 110 So. 653, 92 Fla. 
943. 


{[b] Saturday midnight is to be de- 
termined by meridian or sun time, 
rather than by railroad or standard 
time, where the statutes of the juris- 
diction recognize only the former 
method of computation of time. Hen- 
derson v. Reynolds, 10 S.E. 734, 84 
Ga. 159, 7 L.R.A. 327, 


[c] The maxim “de minimis non 
curat lex” does not apply to the case 
of determining whether or not a par- 
ticular transaction took place on Sun- 
day or on some other day. State v. 
Green, 37 Mo. 466. 


{d] Regulations continuing until 
six o’clock Monday morning are not, 
as to the period after the preceding 
midnight, Sunday regulations. Spann 
v. Gaither, 136 A. 41, 152 Md. 1, 50 


A.L.R. 620. 
29. Gillooley v. Vaughn, 110 So. 
653, 92 Fla. 948; Hiller v. English, 


35 S.C.L. 486. 


21. Fox v. Abel, 2 Conn. 541; Gil- 
looley v. Vaughn, 110 So. 653, 92: Fla. 
943; Harrison v. Bay Shore Develop- 
ment Co., 111 So. 128, 92 Fla. 875. 


22. Barnes v. State, 67 So. 131, 68 
Fla. 291. See Hiller v. English, 35 
S.c.L. 486 (dictum to same effect). 


[a] Reasons for rule.—‘‘In the 
olden days it was difficult to fix the 
exact time when midnight arrived, 
while sunrise was of easy observa- 
tion. Again in holding courts during 


the daylight those in attendance were 
kept from public worship and the ex- 
hibition of secular activity was of- 
fensive.to those engaged in religious 
duties.” Barnes v. State, 67 So. 131, 
68 Hla <29L,52.93. 


Judicial acts and proceedings on 
Sunday see infra §§ 87-113. 


23. State v. Green, 37 Mo. 466; 
Pulling v. People, 8 Barb. (N.Y.) 384; 
People v. Mantei, 236 N.Y.S. 122, 134 
Mise. 529. See Henderson v. Rey- 
nolds, 10 §.E. 734, 84 Ga. 159, 7 L.R.A. 
327 (holding a verdict returned at 
twenty minutes after Saturday mid- 
night to be a Sunday verdict). 


24. Cohen v. Webb, 192 S.W. 828, 
829,175 Ky. 1; Rosen v. State, 3 Ohio 
N.P.N.S. 276. 


“The evidence in this case clearly 
shows, and it may be stated as a 
fact, that the Jewish Sabbath, as ob- 
served by orthodox Jews, begins with 
the appearance of the stars, or at 
sundown, Friday evening, and ends 
with the appearance of the stars, or 
at sundown, Saturday evening, and 
that after the end of the Sabbath on 
Saturday evening the Jews are at lib- 
erty, so far as the divine law is con- 
cerned, to devote their time and at- 
tention to business affairs. The ques- 
tion sharply presented is, Does the 
statute exempt from its operation 
those Jews who regularly observe the 
Jewish Sabbath, or those only who 
observe a full statutory day accord- 
ing to the Christian calendar? 3 
Clearly, it was not the purpose of the 
Legislature to interfere with the Jew- 
ish conscience and require the mem- 
bers of that sect to continue to rest 
after their day of rest had ended. Of 
course, in speaking of Sunday, the 
statute refers to Sunday aceording to 
the Christian calendar and provides 
for its observance as such. When it 
eomes to provide for an exception, the 
controlling feature is the observance 
of another Sabbath than Sunday and 
not the observance of a mere statu- 
tory day. In other words, the pur- 
pose of the statute is to give to each 
sect its particular Sabbath or day of 
rest. Any other view of the statute 
would require the plaintiff not only 
to observe his own Sabbath for a 


period of 24 hours, but to-observe a 
period of time not covered either by 
his Sabbath or the Christian Sab- 


bath.”” Cohen v. Webb, supra. 
25. Com. ov. Newton, 8 _ Pick. 
(Mass.) 234. See Kroer v. People, 78 


Ill. 294 (holding that Sabbath night 
includes the period between midnight 
after Saturday and dawn of Sunday 
morning). 


26. See infra §§ 5-64. 

27. See infra §§ 87-113. 

28. See infra §§ 65-86. 

29. See infra §§ 66-69, 72-74. 


30. Statutory regulation of hours 
of service generally see Master and 
Servant §§ $6—-51. 


31. Siddons v. Edmonston, 42 App. 
(D.C.) 459; “Springfield v. Smith, 19 
S.W.(2d) 1, 4, 322 Mo. 1129 [eit Cyc]; 
People v. Mantei, 236 N.Y.S. 122, 184 
Misc. 529; People v. Ramsey, 217 N. 
Y.S. 799, 128 Misc. 39; Velodrome Co. 
v.. Stengel, 155 N.Y.S. 575, 91 Misc. 
580, 33. N.Y¥.Cr. 513; Com. v. Hoover, 
13 Pa.Dist. 45 [rev on other grounds 
25 Pa.Super. 133]. 


32. Ark.—Rosenbaum v. State, 199 
Sais 388, 131 Ark. 251, L.R.A.1918B 


D.C.—Siddons vy. 
App.D.C. 459. 


Ill.McPherson v. Chebanse, 28 N. 
EB, 454, 114 Ill. 46, 55 Am.R. 857 [aff 
15 Ill.App. 311]. 


Ind.—Carver y. State, 69 Ind. 61, 35 
Am.R. 205. 


N.Y.—Campbell v. International L. 
Assur. Soc., 17 N.Y.Super. 298: Peo- 
ple v. Mantei, 286 N.Y.S. 122, 134 Misc. 
529; People v. Ramsey, 217 N.Y.S. 
799, 128 Misc. 39. 


N.C.—Rodman vy. Robinson, 47 S.B. 
19. 134 N.C. 503, 101 Am.S.R. 877, 65 
L.R.A. 682. 


N.D.—State v. Barnes, 
216, 222 ON Deeb ssn 87 
Ann.Cas.1913E 930. 


Okl.—Laub_ v. State, (Cr.) 2 s 
891, 892 [cit Cyc]. : a 


Pa.—Sparhawk v. Union Passenger 
R. Co., 54 Pa. 401; Com. v. ahora 


Edmonston, 42 


132 N.w: 
L.R.A.N.S. 114, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Y.Super. 298; 


‘Splane v. Com 


§§ 6-7] 


in England*? and 29 Chas. II e 7, has been made 
the basis of similar legislation in many of the 
A few statutes regulating the observance 
of Sunday were enacted in the United States during 


states.°4 


the colonial period.*® 


[§ 7] 2. Object and Purpose. The object and pol- 
icy of laws designating Sunday as a day of rest and 


14 Pa.Dist.&Co. 4; Com. v. Hoover, 
13 Pa.Dist. 45 [rev on other grounds 
25 Pa.Super.Ct. 133]. 


W.Va.—State v. Wertz, 114 S.E. 242, 
91 W.Va. 622, 29 A.L.R. 391, 


Can.—Rex v. News Bee etc., Co., 
28 Can.Cr.Cas. 77. 


33. Ark.—Rosenbaum v. State, 199 
Gas S88; lel -Arks. 251, L.R.A.1918B 


Del.—Walsh v. State, 136.A. 160, 
161, 33 Del. 353 [aff 139 A. 257, 33 Del. 
514, 56 A.L.R. 810, and cit Cyc]. 


D.C.—Siddons v. Edmonston, 42 


. + iota 459. 


IS TN Me v. State, 69 Ind. 61, 


35 Am.R. 

N.Y.—Campbell v. International L. 
Assur. Soc., 17 N.Y.Super. 298; Peo- 
ple v. Ramsey, PADS RSS 7 ls 800, 128 
Misc. 39 [cit Cyc]. 


N.C.—Rodman v. Robinson, 47 S.E. 
19, 134 N.C. 503, Yor Am.S.R. 877, 65 
LiR.A. 682. 


N.D.—State v. Barnes, 132 N.W. 
Ato, 22 oN. DD. 8.03 7 RAN. ES, 
Ann.Cas.1913E 930. 


Pa.—Com. v. Hoover, 13 Pa.Dist. 
45 [rev on other grounds 25 Pa.Super. 
133]; Paine v. Fesco, 1 Pa.Co. 562. 


[a] History of early English leg- 
islation reviewed.—Carver v. State, 
69 Ind. 61, 35 Am.R. 205; Campbell 
v. International L. Assur. Soc., 17 N. 
Rodman v. Robinson, 
47 S.E. 19, 134 N.C. 503, 101 Am.S.R. 
877, 65 L.R.A. 682; State v. Barnes, 
1382 N.W. 215, 22 N.D. LS 3 Te Lideve As 
N.S. 114, Ann.Cas.1913E 930; Splane 
We Com., pad sAis 4315 9 Pa.Cas. PAVE 
Com. v. Hoover, 13 *Pa.Dist. 45 [rev 
on other grounds 25 Pa.Super. 133]; 
Com. v. Conway, 2 Leg.Chron. (Pa.) 
329. 


34. U.S.—Shubert Theatrical Co. v. 
Rath, 271 F. 827. 


Ark.—Rosenbaum v. State, 199 S. 
W. 388, 131° Ark. 251, L.R1A.1918B 
PLO9.2 

D.C.—Siddons v. 
App.D.C. 459. 

Ga.—Ellis v. State, 63 S.E. 588, 5 Ga. 
App. 615; McCain v. State, 58 S.E. 
550, 2 Ga. App. 389. 

Ill.—Marengo v. Rowland, 105 N. 
BE. 285, 263 Ill. 531, Ann.Cas.1915C 
198; Hiden v. People, 43 N.E. 1108, 
161 Ill. 296, 52 Am.S.R. 365, 32 PRA. 
Goo; Richmond v. Moore, 107 Il. 429, 
47 Am.R. 445. 


N.Y.—People v. Ramsey, 217 N.Y.S. 
799, 800, 128 Misc. 39 [cit Cyc]. 


N.C.—Rodman v. Pobinson, 47 S.E. 
19, 134 N.C. 503, 101 “Am.S.R. 877, 65 
THR WAS 68: 

N.D.—State v. Barnes, 132 N.W. 215, 
92 N.D. 18, 37 L.R.A.N.S. 114, Ann. 
Cas.1913E 930. 

— Nesbit, 34 Pa.St. 398; 
evans es 12 A. 431, 9 Pa.Cas. 
13 Com. iv. Hoover, 13 Pa.Dist 
aes on other grounds, 25 Pa.Super. 
133]; Com. v. Burry, 5 Pa.Co. 481. 


Tenn.—Breyer v. State, 50 S.W. 769, 
102 Tenn. 103. 


35. Conn.—State v. Miller, 36 A. 
7195, 68 Conn. 3738 
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prohibiting the doing of specified acts on that day 
is in general to enforce a cessation from labor on 
one day in seven**® and to protect citizens in the 
enjoyment of repose and quiet on the day thus as- 


signed for rest*” and thus to promote the health, 


Del.—Walsh v. State, 136 A. 160, 38 
Del. 353 [aff.139 A. 257; 33 Del. 514, 
66. ALR. 810]. 


D.C.—District of ae ana a v. Rob- 
inson, 30 App.D.C. 28 


Ga.—Hayden v. edi 30 S.E. 
287, 103 Ga. 440; Hennington v. State, 
17 S.E. 1009, 90 Ga. 396 {aff 16 S.Ct. 
1086, 163 U.S. 299, 41 L.Ed. 166]; Neal 
Vv. Crew, 12 Ga. 93; Ellis v. State, 63 
S.E. 588, 5 Ga.App. 615; McCain v. 
State, 58 S.E. 550, m Ga.App. 389. 


Mass.—Com. v. White, 77 N.E. 636, 
190 Mass. 578, 5 L.R.A.N.S. 320: Com. 
v. Dextra, 8 N.E. 756, 143 Mass. 28; 
Hamilton v. Boston, 14 Allen 475. 


N.H.—George v. George, 47 N.H. 
ee 


ae eer copie v. Hoym, 20 How.Pr. 

N.C.—Rodman v. Robinson, 47 S.E. 
19,134 N.C. 503, 101 Am.S:R:.,'877, 65 
LRA. 682; Melvin v. Easley, 52 N.C. 


Pa.—Sparhawk v. Union Passenger 
R. Co., 54 Pa. 401; Com. v. Nesbit, 34 
Pa. 398; Com. v. Jeandelle, 2 Grant 
506, 3 Phila. 509; Com. v. Hoover, 
25 Pa.Super. 133 [rev on _ other 
grounds 13 Pa.Dist. 45]; Com. v. Bur- 
ry, 5 Pa.Co. 481. 


S.C.—O’Hanlon v. Myers, 44 S.C.L. 
128; Hiller v. English, 35 S.C.L. 486. 


So ie v. Watson, 2 W.Va. 


[a] Earliest law passed in United 
States for the observance of Sunday 
is said to have been an enactment of 
the Virginia colony in 1617, three 
years before the pilgrims landed at 
Plymouth, 10 Va.L.Reg. 


36. Ala.—Frolickstein v. Mobile, 
40 Ala. 725. 


Cal.—Ex parte Koser, 60 Cal. 177; 
Ex parte Andrews, 18 Cal. 678 [dis- 
appr Ex parte Newman, 9 Cal. 502). 


D.C.—District of Columbia v. Rob- 
Je 380 App.D.C. 283, 12 Ann.Cas. 
1094. 


Ga.—Hennington y. State, 17 S.B. 
1009, 90 Ga. 396 [aff 16 S.Ct. 1086, 163 
U.S. 299, 41 L.Ed. 166]; Ellis v. State, 
63 S.B. 588, 5 Ga.App. 615; Brand v. 
State, 60 S.E. 339, 3 Ga.App. 628. 


Ind.—Armstrong v. State. 84 N.F. 
3, 170 Ind. 188, 15 L.R.A.N.S. 646; 
Western Union Tel. Co. v. Yopst, 20 
N.E. 222, 118 Ind. 248, 3 L.R.A, 224. 


Kan.—Topeka v. Crawford, 96 P. 
862, 78 Kan. 583, 17 L.R.A.N.S. 1156, 
16 Ann.Cas. 403. 

Ky.—Capital Theater Co. v. Com- 
monwealth, 199 S.W. 1076, 178 Ky. 
780. 

' Mass.—Com. v. Has, 122 Mass. 40. 

Minn.—State v. Justus, 98 N.W. 325, 
91 Minn. 447, 103 Am.S.R. 521. 64 
L.B.A. 510; State v. Petit, 77 N.W. 
225, 74 Minn. 376 [aff 20 S.Ct. 666, 
177 U.S. 164, 44 L.Ed. 716]. 

Mo.—State v. Granneman, 33 S.W. 
784, 132 Mo. 326; State v. Ambs, 20 
Mo. 214. 

Neb.—In re Caldwell, 118 N.W. 133, 
82 Neb. 544. 

N.J.—Schachter v. Hammerstein, 

105 A. 18, 92 N.J.Law 104. 


peace, and good order of society;?8 ordinarily, it 
is not the purpose of such laws to impose the ob- 


N.M.—Territory v. Davenport, 124 
P. 795, 17 N.M. 214, 41 L.R.A.N.S. 407 
(foll Territory v. Hart, 124 P. 798, 17 
N.M. 222]. 


Ohio.—State v. Powell, 50 N.E. od 
58 OhioSt. 324, 41 L.R.A. 854 [rev 7 
OhioS.&C.P. 164, 4 OhioN.P. 302]; 
Myers v. State, 25 OhioCir. CtLN!S.7 5562 


Okl.—Krieger v. State, 160 P. 36, 12 
Okl.Cr. 566. 


be eae ge A: v. Com., 8 Pa. 312, 49 
Am.D. 518. 


<cuige Council v. Benjamin, 33 
S:C.L. 508: 


Va.—Crook vy. Commonwealth, 136 
S.E. 565, 147 Va. 598, 50 A.L.R. 1043; 
Lakeside Inn Corp. v. Com., 114 S.E: 
769, 134 Va. 696. 


Wash.—State v. Nichols, 69 P. 372, 
28 Wash. 628. 


W.Va.—State v. Wertz, 114 S.E. 242, 
91 W.Va. 622, 29-A.L.R. 391; State v. 
Baltimore, ete., R. Co., 15 W.Va. 362, 
36 Am.R. 803, 24 W.Va. 783, 49 Am.R. 
290; Raines v. Watson; 2 W.Va. 372. 


“The object of the law is not so 
much to protect those who can rest 
at pleasure, but to afford rest to those 
who need it, and who, from the con- 
ditions of society could not otherwise 
obtain it.” State v. Petit, 77 N.W. 
225, 226, 74 Minn. 376. 


“Tt is not altogether an individual 
matter of benefit from the rest, for 
undoubtedly to each individual one 
day of the seven would answer as 
well as another, but it is the benefit 
to the population of a general and 
aggregate cessation from labor on a 
given day, which the law would se- 
cure, because for good reason, no 
doubt, found in our practice of it, it 
is beneficial to the population to do 
this thing, and they have established 
the custom to do it.” In re King, 46 
F. 905, 914. 


37. Ga.—kKeck vy. 
S.E. 559, 98 Ga. 423. 


Ind.—State v. Hogreiver, 53 N.E. 
921, 152 Ind. 652, 45 L.R.A. 504. 


Ky.—Ray v. Catlett, 12 B.Mon. 532. 


Me.—Cleveland v. Bens, 32 A. 892, 
87 Me. 259, 47 Am.S.R. 326. 


Mo.—Springfield v, 
(2d) 1, 322 Mo. 1129. 


N.Y.—Paulding v. Lane, 104 N.Y.S. 
1051, 55 Misc. 37. 


Ohio.—State v. Powell, 50 N.E. 900. 
58 OhioSt. 324, 41 L.R.A. 854 frev 7 
OhioS.&C.P. 164, 4 OhioN.P. 302]. 


Or.—State v. Nichols, 151 P. 473, 77 
Or. 415. 


Pa.—Com. v. Jeandelle, 2 Grant 506, 
3 Phila. 509. 


§.C.—Ex parte Duke, 33 S.C.L. 530. 


Tex.—Albrecht v. State, 8 Tex.App. 
313. : 
W.Va.—State v. Baltimore, etc., R. 


Co.. 15 W.Va. 362, 36 Am.R. 803, 24 
W.Va. 783, 49 Am.R. 290. 

38. U.S.—Brunswick-Balke-Collan- 
der v. Evans, 228 F. 991 [appeal dism 
89 S.Ct. 5, 248 U.S. 587, 63 L.Ed. 434, 
and cit Cyc]. 

Ark.—Kreider v. State, 
449,103 Ark. 4338. 


Gainesville, 25 


ae 19 S.W. 


147 S.W. 
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servance of Sunday as a purely religious duty®® 
although instances exist where, taking the whole 
of the particular statute into consideration, it has 
been held to have as a primary object the prevention 
of the desecration of the Lord’s day and not the 
In some instances 
where statutes specifically single out particular acts 
or businesses for regulation, it has been held that 
their purpose is to define more certainly the appli- 
cation which the general Sunday laws are intended 


enforcement of a day of rest.*° 


D.C.—Siddons v. Edmonston, 42 
App.D.C. 459; District of Columbia 
v. Robinson, 30 App.D.C. 288, 12 Ann. 
Cas. 1094. 


Ga.—Hennington v. State, 17 S.E. 
1009, 90 Ga. 396 [aff 16 S.Ct. 1086, 163 
U.S. 299, 41 L.Ed. 166]. 


Ill.—Clinton v. Wilson, 
H926°257 All. 580''‘[eit Cyc]. 


Ky.—Gray v. Commonwealth, 188 
S.W. 354, 171 Ky. 269, L.R.A.1917B 93. 


Md.—Levering v. Williams, 106 A. 
176, 178, 134 Md. 48, 4 A.L.R. 374 [quot 
Cycl; Hiller v. State, 92 A. 842, 124 
Md. 385. 


Minn.—State v. Petit, 77 N.W. 225, 
74 Minn. :376 [aff 20 S.Ct. 666, 177 
U.S. 164, 44 L.Ed. 716]. 


Mo.—Springfield v. Smith, 19 S.W. 
(2d); 1;°5,. 322 Mo. 1129 [quot Cyc]. 


Mont.—State v. Penny, 111 P. 727, 
42 Mont. 118, 31 L.R.A.N.S. 1155. 


Neb.—Liberman v. State, 42 N.W. 
419, 26 Neb. 464, 18 Am.S.R. 791. 


N.Y.—People v. Dunford, 100 N.E. 
433, 207 N.Y. 17; People v. Havnor, 
43 N.E. 541, 149 N.Y. 195, 52 Am.S.R. 
OMe ok L.BR.A. 689, 12 N.Y.Cr. 25. 


Grice State. ¥. Powell, 50 N.E. 900, 
58 OhioSt. 324, 41 L.R.A. 854 [rev 7 
OhioS.&C.P. 164, 4 OhioN-P. 302]; My- 
ers v. State, 25 OhioCir.Ct.N.S. 556. 


Okl._—Ex parte Johnson, 201 P. 5338, 
20 Okl.Cr. 66. 


Va.—Norfolk, ete., R. Co. v. Com., 
24 S.E. 837, 93 Va. 749, 34 L.R.A. 105, 
57 Am.S.R. 827. 


W.Va.—State v. Wertz, ate S.E. 242, 
91 W.Va. 622, 29 A.L.R. 39 


[a] Sanitary tee eet 
laws have frequently been spoken of 
and, at least to some extent consid- 
ered as in the nature of, sanitary reg- 
ulations. Ex parte Burke, 59 Cal. 6, 
43 Am.R. 231; Carr v. State, 93 N.E. 
1071, 175 Ind. 241, 32 L.R.A.N.S. 1190; 
People v. Derose, 203 N.W. 95, 230 
Mich. 180; People v. Bellet, 57 N.W. 
1094, hp Mich. 151, 41 Am.S.R. 589, 22 
L.R.A. 696; State v. Dean, 184 N.W. 
275, 149 Minn. 410; State v. Petit, 77 

N.W. 225, 74 Minn. 376 {aff 20 Sct. 
6ée, 177 U.S. 164, 44 L.Ed. 716, and foll 
State v. Weiss, 105 N.W. 1127, 97 
Minn. 125]; People v. Havnor, 43 N. 
B. 541, 149 N.Y. 195, 52 Am.S.R. 707, 
31 L.R.A. 689, 12 N.Y.Cr. 25; State v. 
Nichols, 69 P. 372, 28 Wash. 628. 


39. U.S.—Brunswick-Balke-Collan- 
der Co. v. Evans, 228 F. 991 [appeal 
dism 39 S.Ct. 5,248 U.S. 587, 63 L.Wd. 
434, and cit Cyc]; Swann vy. Swann, 21 
1 

Pee v. Mobile, 40 Ala. 
725. 

Ark.—Scales v. State, 1 S.W. 769, 
47 Ark. 476, 58 Am.R. 768. 


D.C.—District of Columbia v. Rob- 
rent 30 App.D.C. 288, 12 Ann.Cas. 
09 


101 N.E. 


.—Keck v. Gainesville, 25 S.E. 


Ga. 
559, 98 Ga, 423. 
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fense.*? 


CRY Cantar v. Moore, 107 Ill. 
445. 


429, 47 Am.R 


Ky.—Gray v. Commonwealth, 188 S. 
Ww. 354, 171 Ky. 269, L.R.A.1917B 93. 


were e v. Bott, 31 La.Ann. 663, 
33 Am.R. 22 


Break okt v. Justus, 98 N.W. 325, 
91 Minn. 447, 103 Am.S.R. 521, 64 L. 
R.A. 510; State v. Petit, 77 N.W. 225, 
74 Minn. 376 [aff 20 S.Ct. 666, 177 U.S. 
164, 44 L.Ed. 716]. Contra Brimhall 
v. Van Campen, 8 Minn. 13, 82 Am.D. 
118 (‘This Sunday act can have no 
other object than the enforcement of 
the fourth of God’s commandments”). 


Mo.—Komen v. St. Louis, 289 S.W. 
838, 316 Mo. 9; State v. Chicago, etc., 
R. Co., 148 S.W. 785, 239 Mo. 196. 


Neb.—In re Caldwell, 118 N.W. 133, 
82 Neb. 544. 


N.Y.—People v. Havnor, 43 N.E. 
541,149 N.Y. 195,52 Am.S.R. 707, 31 
L:B.A. 689, 12 N.Y.Cr. 255 Brunnett 
v. Clark, Sheld. 500. But see Smith v. 
Wilcox, 24=N.Y.” 3535 82 Am.D, °302 
(stating that the design of Sunday 
laws is to secure the outward repose 
due to the acknowledged Sabbath of 
the great mass of people, and to pro- 
tect the religious in quiet and undis- 
turbed worship on the day set apart 
for that purpose). 


N.C.—State v. Suncrest Lumber Co., 
LESS. aS82 TG INEC. 122. 


Ohio.—McGatrick v. Wason, 4 Ohio 
St. 566; Spaith v. State, 10 OhioDec. 
(Reprint) 639, 22 Cine.L.Bul. 323. 


EB Oe so aa v. Com., 8 Pa. 312, 49 
Am.D. 518 


wameamoatae Inn Corp. v. one 
114 S.B. 769, 134 Va. 696. 


W.Va.—State v. Wertz, 114 S.B. 
242, 91 W.Va. 622, 29 A.L.R. 391; State 
v. Baltimore, etc., R. Co., 15 W.Va. 
$62,. 36. Am.R. 803, 24 W.Va. 783,: 49 
Am.R. 290; Raines v. Watson, 2 W. 
Va. 371. 


See Rodman v. Robinson, 47 S.E. 
19, 184 N.C. 508, 101 Am.S.R. 877, 65 
L.R.A. 682 (dictum to same effect). 


But see Com. v. McCarthy, 138 N.E. 
835, 244 Mass. 484, 486 (holding that 
“the statute prohibiting the perform- 
ance of labor, business or work, ex- 
cept works of necessity or charity, on 
Sunday, was enacted to secure respect 
and reverence for the Lord’s day’’). 


[a] Acts held not for religious 
purposes.—(1) That the title of a 
statute expressed it to be “for the Ob- 
servance of the Sabbath” did not indi- 
cate that a requirement of a religious 
character was to be implied or that 
the act was to subserve a religious 
purpose. Ex parte Andrews, 18 Cal. 
678 [disappr Ex parte Newman, 9 
Cal. 502). (2) The same has been 
held as to a code section grouped with 
other. sections under a headline in 
the code “Of crimes against religion 
and conscience, and other offenses 
against good morals,’ where there 
were other sections to which the 
word “religion” was applicable and 
the body of the sections on Sunday 
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to have;#! and again that the purpose was to pro- 
vide an appropriate penalty for the particular of- 


[$ 8] 3. Constitutionality or Validity+?—a. Un-- 
der State and Federal Constitutions—(1) In Gen- 
eral. In view of the objects and purposes custom- 
arily designed to be procured by Sunday regula-- 
tions,*# their enactment is an exercise of the police 
power!® and they are constitutional in the same. 


regulation did not mention religion. 
Ex parte Loser, 60 Cal. 177% (3) A 
statute, which merely sets apart the 
first day of the week as a day of rest 
and enforced its observance, without 
commanding any ‘religious rites or 
recognition of the day as the true. 
Sabbath, was civil and not religious. 
in purpose, despite the presence of 
some phraseology indicating a recog-- 
nition of the holy character of such 
a day. Specht v. Com., 8 Pa. 312, 49 
Am.D. 518. (4) A law was not shown. 
to be in aid of religious observance by 
reason of provisions therein prohibit- 
ing hunting or shooting on Sunday 
“to the annoyance of the public” and 
forbidding a person “to employ his’ 
minor children, apprentices, or serv- 
ants in labor’? nor by reason of the 
fact that in the code it was placed 


in the chapter headed “Offenses 
against morality and decency.” State 
v. Baltimore, ete. R. Co., 15 W.Va. 


362, 36 Am.R, 803, 24 W.Va. 783, 49 
Am.R, 290. 


[b] In Canada, the contrary view 
has been expressed. Ouimet y. Ba-- 
zin, 46 Can.S.C. 502. 


40. See cases infra this note. 


[a] Statutes held designed to se-- 
cure religious observance.—The Sun- 
day law of the colony of Maryland, 
for “Punishing Blasphemers, Swear- 
ers fh wand Sabbath Breakers’ 
considered as an entirety, had a re- 
ligious and not. a civil design. Dis-— 
trict_ of Columbia yv. Robinson, 30° 
App.D.C. 283, 12 Ann.Cas. 1094. 


41. Petit v. Minnesota, 20 S.Ct. 666, 
177 U.S. 164, 44 L.Ed. 716 [aff 77 N.W. 
225, 74 Minn. 376]; State v. Murray, 
175 N.W. 666, 104 Neb. 51, 8 A.L.R. 
563; Stanfeal v. State, 84 N.E. 419, 
78 OhioSt. 24, 14 Ann.Cas. 138. 


42. State v. Ambs, 20 Mo. 214, 
43. Cross references: 


Applicability of provisions guarantee-- 
ing right to jury trial see Juries § 
97 text and note 79, 


Power of: 


District of Columbia commissioners 
to regulate Sunday observance- 
see District of Columbia § 16 text 
and note 78. 


Municipal corporation to regulate 
Sunday observance see Munici- 
pal Corporations § 581. 


Validity of Sunday regulations under 
commerce clause of federal consti- 
tution see Commerce § 100. 


44. Objects and Peeneees - Sun-- 
day legislation see supra § 7 


45. Seeders v. Winkeeome 20 
S.Ct. 666, 177 U.S. 164, 44 L.Ed. 716) 
Pat 2:7 N.w. 225, 74 Minn. 376, and 
appr Hennington v. Georgia, 16 S.Ct. 
L086). 163-9 UPS 205). 4 ema, Gis 
Brunswick- Balke- Collander Co. v. Ev- 
ans, 228 F. 991 [appeal dism 39 S.Ct. 
bE 248 U.S. 587, 68 L.Ed. 434]; Swann 
v. Swann, 21 RF, 299; 


Ala.—Flanagan vy. 


M 
132: eyer, 41 Ala. 
G20. 


Frolickstein v,. Mobile, 40 Ala. 


For later cases, developments and changes in the law see Annotations, same title and section.number, 


. 


‘ 


NE Ne PON Ww 


Pt ee Te oe 


——_—- 


--§ 8] 


RT eR SENT ES NET 


manner and to the same extent as 


Ariz.—BElliott v. eee rae P, 340, 
29 Ariz. 389, 46 A.L.R. 


Ark.—Kreider v. si 
449, 103 Ark. 438. 


Cal.—Ex parte Sumida, 170 P. 823, 
Wine Caljwessi Hx “parte eeneeschy 44 
PB. 803, 112° Cal. 468, 82 L.R.A. 664; 
Ex parte Koser, 60 Cal. ae Ex. parte 
Andrews, 18 Cal. 678 [disappr Ex 
parte Newman, 9 Cal. 502]. 


D.C.—Siddons v. Edmonston, 42 
App.D.C. 459; District of Columbia 
v. Robinson, 30 App.D.C. 288, 12 Ann. 
Cas. 1094. 


Ga.—Vaughan vy. State, 43 S.E. 249, 
116 Ga. 841; Hennington v. State, 17 
S.E. 1009, 90 Ga. 396 [aft 16 S.Ct. 1086, 
163 U.S. 299, 41 L.Ed. 166]. 


Idaho.—Ex parte Hull, 110 P. 256, 
18 Idaho 475, 30 L.R.A.N.S. 465; State 
v. Dolan, 92 P. 995, 13 Idaho 693, 14 
L.R.A.N.S. 1259 [foll In re Jacobs, 
92 P. 1008, 18 Idaho 720]; People v. 
“Griffin, 1 Idaho 476. 


Ind.—Garr v. State, 93 N.E. 1071, 
175 Ind. 241, 32 L.R.A.N.S. 1190; 
State v. Hogreiver, ri N.E. 921, 152 
Ind. 652, 45 L.R.A. 50 


Kan.—State v. pHa 293 P. 952, 
131 Kan. 854; Nesbit v. State, 54 P. 
326, 8 Kan. App. 104. 


Ky.—Capital Theater Co. v. Com- 
monwealth, 199 S.W. 1076, 178 Ky. 
780; Gray v. Commonwealth, 188 S.W. 
354, 171 Ky. 269, L.R.A.1917B. 93. 


La.—State v. Judge of Section A, 
“Criminal District Court, 1 So. 437, 39 
La.Ann. 132; State v. Bott, 31 ‘La. 
Ann. 663, 33 ‘Am.R. 224 } 


Md.—Hiller v. State, 92 A. 842, 124 
Md. 385. 


Mass.—O’Brien v. Shea, 95 N.E. 99, 
‘208 Mass 528, Ann.Cas.1912A 1030. 


Mich.—People v. Bellet, 57 N.W. 
1094, 99 Mich. 151, 41 Am.S.R. 589, 22 
L.R.A. 696. 


Minn.—Power v. Nordstrom, 184 N. 
W. 967, 150 Minn. 228, 18 INGER isons 
State v. Dean, 184 N. WwW. 275, 149 Minn. 
410. 


Mo.—City of Springfield v. Smith, 
19 S.W.(2d) 1, 8322 Mo. 1129; Komen 
v. St. Louis, 289 S.W. 838, 316 Mo. 9. 


Mont.—State v. Loomis, 242 P. 344, 
"75 Mont. 88; State v. Penny,111 P. 
“727, 42 Mont. 118, 31 L.R.A.N.S. 1155. 


Neb.—Wirth vy. Calhoun, 89 N.W. 
“785, 64 Neb. 316; Liberman y. State, 
42 N.W. 419, 26 Neb. 464, 18 Am.S.R. 
“791. 


N.Y.—People v. Havnor, 43 N.H. 541, 
149 N.Y..195, 52 Am.S:R. 707, 31, L.R. 
-A. 689, 12 N.Y.Cr. 25; People v. Ha- 
gan, 73 N.Y.S. 564, 36 Misc. 349. 


N.c.—State v. Suncrest Lumber Co., 
TLS TS. Ey. 8224 186 N.C. 22; State_v. 
Davis, 89 S.E. 40, 171 N.C. 809, Ann. 
Cas.1918E 1168. 


N.D.—State v. Diamond, 219 N.W. 
831, 56 N.D. 854. 


Ohio.—Stanfeal v. State, 84 N.E. 
419, 78 OhioSt. 24, 14 Ann.Cas. 138 
[aft Ex parte Stanfeal, 29 OhioCir.Ct. 
664]; Bloom v. Richards, 2 OhioSt. 
387: Myers v. State, 25 OhioCir.Ct.N. 
S. 556; Walter v. State, 16 OhioCir. 
CL.N.S. 523. 


Okl.—Helm vw Briley, 87 P. 595, 17 
“Okl. 314. 


Or.—State v. Nicholls, 151 P. 473, 77 
“Or, 415. 


Tex.—Ex parte Kewnedy. 58 S.W. 
129, 42 Tex.Cr. 148, 57 L.R.A. 270. 


Utah.—State v. Sopher, 71 P. 482, 


147 S.W. 
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ee ta 318, 95 Am.S.R. 845, 60 L.R.A. 


Le RR étc:,. RR: Co,.1.—Com., 
24 S.E. 837, 93 Va. 749, 34 L.R.A. 105, 
57 Am.S.R. 827 [overr Norfolk, etc., 
R. Co. v. Com., 18 S.E. 340, 88 Va. 95, 
29 Am.S.R. 705, 13 L.R.A. 107]. 


Wash.—Seattle v. Gervasi, 258 P. 
328, 144 Wash. 429; Ex parte Fergu- 
son, 141 P. 322, 80 Wash. 102; Ex 
parte Donnellan, 95 P. 1085, 49 Wash. 
460; State v. Nichols, 69 P. 372, 28 
Wash, 628 [overr Tacoma v. Krech, 
ei 255, 15 Wash. 296, 34 L.R.A. 


W.Va.—State v. Baltimore, ete., R. 
Co., 15 W.Va. 362, 36 Am.R. 8038, 24 
W.Va. 783, 49 Am.R. 290. 


[a] Presumption of reasonable- 
ness, prevailing as to police measures 
generally extends to Sunday laws. 
State v. Penny, 111 P. 727, 42 Mont. 
118; 31, L.R.ACN:S. 1155. 


46. U.S—Petit v. Minnesota, 20 S. 
Ct. 666, 177 U.S. 164, 44 L.Ed. 716 [aff 
77 N.W. 225, 74 Minn. 376, and appr 
Hennington y. Georgia, 16 S.Ct. 1086, 
163 U.S. 299, 41 L.Ed. 166]; Bruns- 
wick-Balke-Collander Co. vy. Evans, 
228 F. 991 [appeal dism 39 S.Ct. 5, 
248 U.S. 587, 68 L.Ed. 434]; Swann v. 
Swann, 21 F, 299. 


Ala.—Frolickstein v. Mobile, 40 Ala. 
725; Hudgins yv. State, 116 So. 306, 22 
ee ay 


29 Ariz. 389, 46 A.L.R. 284 


Ark.—Kreider vy. State, 
449, 103 Ark. 438. 


Cal.—Ex parte Sumida, 170 P. 823, 
177 Cal. 388; Ex p. Koser, 60 Cal. 177; 
Ex parte Burke, 59 Cal. 6, 48 Am.R. 
Doli OX SILO) Lou Cal into 05) stakes 
Andrews, 18 Cal. 678 [disappr Ex p. 
Newman, 9 Cal. 502]. 


Colo.—McClelland v. Denver, 86 P. 
126, 36 Colo. 486. 


D.C.—Siddons v. Edmonston, 42 
App.D.C. 459; District of Columbia v. 
Robinson, 30 App.D.C. 283, 12 Ann. 
Cas. 1094. 


Ga.—Hennington y. State, 17 S.E. 
1009, 90 Ga. 396 [aff 16 S.Ct. 1086, 163 
U.S. 299, 41 L.Ed. 166]. 


Idaho.—State v. Dolan, 92 P. 995, 
13 Idaho 693, 14 L.R.A.N.S. 1259 [foll 
In re Jacobs, 92 P. 10038, 13 Idaho 
720]; People v. Griffin, 1 Idaho 476. 


Tll.—Clinton vy. Wilson, 101 N.E. 
192, 257 111. 580 [cit Cyc]. 


Ind:—Carr v. State, 93 N-H. 1071, 
175 Ind. 241, 32 L.R.A.N.S. 1190; State 
v. Hogreiver, 53 N.E. 921, 152 Ind. 
652, 45 L.R.A. 504; Foltz v. State, 33 
Ind. 215; Voglesong y. State, 9 Ind. 
112. 


147 S.W. 


159 N.W. 


995, 178 Iowa 484. 


Kan.—State v. Haining, 293 P. 952, 
131 Kan. 854; State v. Blair, 288 P. 
729, 1830 Kan. 863; Nesbit v. State, 
54 P. 326, 8 Kan.App. 104. 


*' Ky.—Com. v. Louisville, etc., R. Co., 
80 Ky. 291, 8 Ky.L. 788, 44 Am.R. 475; 
Megowan v. Commonwealth, bo Ky. 


Criminal District Court, 1 So. 437, 39 
La.Ann. 132; State v. Bott, 31 La. 
Ann. 668, 338 Am.R. 224. 


Md.—Levering v. Williams, 106 A. 
176, 178, 184 Md. 48, 4 A.L.R. 374 
[quot Cyc); Hiller v. State, 92 A. 842, 
124 Md. 385; Judefind v. State, 28 A. 
405,- 78 Md. 510, 22 Te. ReAwn(213>-Bode 
v. State, 7 Gill 326. 
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other legislation | resting upon that power.*¢ 


Mich.—People yv. Bellet, 57 N.W. 
1094, 99 Mich. 151, 41 Am. S.R. 589, 22 
E.R. we 696. 


Minn.—-State v. Dean, 184 N.W. 275, 
149 Minn. 410; State v. Weiss, 105 
a Be ee Minn. 125. 


Mo.—Springfield v. Smith, 19 S.W. 
(2d). 1, 5,. 3822 Mo. 1129 [quot Cyc]; 
Komen’ v. St. Louis, 289 S.W. 838, 316 
Mo. 9; State v. Campbell, 105 S.W. 
637, 206 Mo. 579; State v. Ambs, 20 
Mo. 214. 


Mont.—State v. Loomis, 242 P. 344, 
75 Mont. 88; Ex parte Klune, 240 P. 
286, 74 Mont, 332. 


Neb.—Stewart Motor Co. v. Omaha, 
235 N.W. 332, 120 Neb. 776; State v. 
Murray, -175 N.W. 666, 104 Neb. 51, 8 
A.L.R. 563; State v. O’Rourk, 53 N. 
W. 591, 35 Neb. 614, 17 L.R.A. 830. 


N.J.—Schumacker vy. Little Falls 
Tp., 108 A, 113, 92 N.J.Law 106. 


N.Y.—People vy. Dunford, 100 N.E. 
433, 207 N.Y. 17; People v. Havnor, 
43 N.E. 541, 149 N.Y. 195, 52 Am.S.R. 
MOGs 8d Vl ReAR 6895 LZ: NEY. Onna 
People v. Moses, 35 N.E. 499, 140 N. Y. 
alas de EN. Weer 48. People ex rel. 
Bender v. Joyce, 161 N.Y.S.- 771i, 174 
App.Div. 574, 35 N.Y.Cr. 309; In re 
Rupp, 53 N.Y.S. 927, 33 App.Div. 468; 
Lindenmuller v. People, 33 Barb. 548, 
21 How.Pr. 156; Silverberg v. Doug- 
lass, 114 N.Y.S. 824, 62 Misc. 340; 
Moore v. Owen, 109 N.Y.S. 585, 58 
Misc. 332, 22 N.Y.Cr. 58; People v. 
Zimmerman, 95 N.Y.S. 136, 48 Misc. 
203; People v. Hagan, 73 N.Y.S. 564, 
36 Misc. 349; People v. Hoym, 20 How. 


Pr. 76. See People v. C. Klinck Pack- 
ing Co., 148 N.Y.S. 940, 85 Mise. 463 
[mod 149 N.Y.S. 504, 164 App.Div. 


97 (aff 108 N.E. 278, 214 N.Y. 121, Ann. 
ee aa 1051)] (dictum to same ef- 
fect). 


N.C.—State v. Weddington, 125 S.E. 
257, 188 N.C. 643, 837 A.L.R. 5738; State 
v. Suncrest Lumber Co., 118 S.E. 882, 
186 N.C. 122; State v. Pulliam, 114 S. 
E. 394, 184 N.C. 681; State v. Burb- 
age, 89 S.E. 795, 172 N.C. 876; State 
v. Davis, 89 S.E. 40, 171 N.C. 809, Ann. 
Cas.1918E 1168; State v. Southern R. 
Co., 25 S.E. 862, 119 N.C. 814, 56 Am, 
S.R. 689. See Rodman vy. Robinson, 
47 S.BH. 19, 134 N.C. 503, 101 Am.S.R: 
877, 65 L.R.A. 682 (recognizing the 
rule). 


N.D.—State vy. Diamond, 219 N.W. 
831, 56 N.D. 854. 


Ohio.—Stanfeal v. State, 84 N.E. 
419, 78 OhioSt. 24, 14 Ann.Cas. 138 
[aff 29 OhioCir.Ct. 664]; State v. 
Powell, 50 N.E. 900, 58 OhioSt. 324, 41 
L.R.A. 854 [rev 7 OhioS.&C.P. 164, 4 
OhioN.P. 302]; Bloom vy. Richards, 
2 OhioSt. 387; Robins v. State, 19 
OhioN.P.N.S. 606. 


Okl.—Ex parte Johnson, 201 P. 538, 
20 Okl.Cr. 66. 


Or.—State v. Nicholls, 151 P. 473, 
77 Or. 415; Ex parte Northrup, 69 
P. 445, 41 Or. 489. 


Pa.—Commonwealth vy. American 
Baseball Club of Philadelphia, 138 A. 
497, 290 Pa. 136, 53 A.L.R. 1027 [cit 
Cyc]. 

S.C.—Xepapas v. Richardson, 146 
S.B. 686, 149 S.C. 52 [foll Carpenter 
Bros. v. Rector, 146 S.H. 693, 149 S.C. 
188; Armstrong Pharmacy v. Rector, 
146 S.E. 692, 149 S.C. 187]; Palmetto 
Golf Club v. Robinson, 141 S.E. 610, 
143 S.C. 347; Charleston Oil Co. v. 
Poulnot, 141 S.E. 454, 143 S.C. 283, 
60 A.L.R. 750;..Cain' vy. Daly, 55 S.E: 
110, 74 S.C. 480. 


Tex.—Gabel v. Houston, 29 Tex. 
335; Ex p. Brown, (Cr.) 61 S.W. 396; 
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[§ 9] (2) Effect of Particular Constitutional Pro- 
visions—(a) Freedom of Conscience and Religion.*’ 
Where, as is usual, statutes regulating Sunday ob- 
servance have as their primary object the promotion 
of the health, peace, and good order of society by 


Ex p. Kennedy, 58 S.W. 129, 42 Tex. 
Cr. 148, 57 L.R.A. 270; Ex p. Sund- 
‘strom, 8 S.W. 207, 25 Tex.App. 133; 
Bohl v. State, 3 Tex.App. 683. 


Utah.—State v. Sopher, 71 P. 482, 25 
Utah 318, 95 Am.S.R. 845, 60 L.R.A. 
468. ; ; 


Va.—Pirkey v. Commonwealth, 114 
S.m. 764, 184 Va. 713,29 ALR. 1290; 
Norfolk, ete., R. Co. v. Com., 24 S.E. 
837, 93 Va. 749, 34 L.R.A, 105, 57 Am. 
S.R. 827 [overr Norfolk, etc., R. Co. 
v. Com., 13 S.E. 340, 88 Va. 95, 29 Am. 
S.R. 705, 13 L.R.A. 107]. 


. Wash.—Ex parte Donnellan, 95 P. 
1085, 49 Wash. 460; State v. Nichols, 
69 P. 372, 28 Wash, 628 [overr Taco- 
ma. v. Krech, 46 P. 255, 15 Wash. 296, 
34 L.R.A. 68]. 


W.Va.—State v. Baltimore, etc., R. 
Co., 15 W.Va. 862, 36 Am.R. 803, 24 
W.Va. 783, 49 Am.R. 290. 


Wyo.—State v. Smart, 136 P. 452, 22 
Wyo. 154. 


And see cases passim infra §§ 9- 
a 


[a] Provision for penalty.—The 
failure to provide for a maximum 
penalty for the first offense does not 
render the law unconstitutional. 
Stanfeal v. State, 84 N.E. 419, 78 Ohio 
St. 24, 14 Ann.Cas. 138 [aff 29 Ohio 
ir.Ct. 664]. 


[b] “Zocal option’ provisions in 
constitution.—The Texas Sunday law 
was held not violative of Const. art 
16 § 20, known as the local option sec- 
tion of the constitution. Bennett v. 
State, 92 S.W. 415, 49 Tex.Cr, 294. 


[ec] Requirement of segregation of 
permitted business.—Where a Sunday 
closing act excepted specified busi- 
nesses from its operation, and pro- 
vided that, where prohibited and ex- 
cepted businesses were carried on by 
the same person in the same building, 
he should erect a permanent partition 
separating the space devoted to the 
excepted business from that devoted 
to the prohibited business, such re- 
quirement was within the police pow- 
er, in order to aid the prevention of 
Surreptitious violation of the ordi- 
nance in a manner not subject to de- 
tection without great expense to the 
public, and the fact that it imposed 
a considerable burden on those affect- 
ed was no objection to its constitu- 
tionality. Ex parte Sumida, 170 P. 
823, 177 Cal. 388. 


{d] Noncompliance with penal 
code.—The fact that a Sunday stat- 
ute is inconsistent with the provi- 
sions of the penal code does not ren- 
der it invalid, as the legislature has 
the power to enact legislation at vari- 
ance with such provisions. Durden 
v. State, 131 S.H. 496, 161 Ga. 587; 
People v. Fuchs, 152 N.Y.S. 445, 166 
app.Div. 811, 33 N.Y.Cr. 75 [aff 109 
N.E. 1086 mem, 215 N.Y. 725 mem]. 


[e] Classification of offense.—The 
legislature may make an infraction of 
the Sunday laws a misdemeanor al- 
though it is in its nature rather an 
offense against police regulations 
than a crime. People y. Fuchs, 152 
N.Y.S. 445, 166 App.Div. 811, 33 N.Y. 
Cr, 75 [aff 109 N.E. 1086 mem, 215 N. 
Y. 725 mem). 


[f] Act prohibiting storeowner’s 
permitting third persons to enter his 


}is, 289 S.W. 838, 316 Mo. 9; 


La" 


SUNDAY 


store on Sunday, except for his clerk, 
was not unreasonable, oppressive, nor 
in derogation of common right so as 
to render it unconstitutional. State 
v. Burbage, 89 S.E. 795, 172 N.C. 
876. 

[g] Act held unreasonable exer- 
cise of police power.—An ordinance 
making it unlawful to sell goods, 
wares, or merchandise on Sunday, and 
to keep open for that purpose, ha 
been held an unreasonable exercise 0 
the police power as applied to own- 
ers of a restaurant, keeping open only 
at stated hours reasonably adapted to 
the sale of regular meals, and who 


sold a meal at that time. State v. 
Blackwelder, 120 S.E. 196, 186 N.C. 
561 


[h] Failure to except (1) acts of 
persons observing other day (Scales 
y. State, 1 S.W. 769, 47 Ark. 476, 58 
Am.R. 768; State v. Haining, 293 P. 
952, 131 Kan. 854; Komen v. St. Lou- 
Walter v. 
State, 16 OhioCir.Ct.N.S. 523; Xepa- 
pas v. Richardson, 146 S.E. 686, 149 
S.C. 52 [foll Carpenter Bros. v. Rec- 
tor, 146. S.E. 693,149 S.C. 188; .Arm- 
strong Pharmacy v. Rector, 146 S.E. 
692, 149 S.C. 187]; City Council v. 
Benjamin, 33 S.C.L. 508; State v. 
Bergfeldt, 


6 Ann.Cas. 979. See State v. Chesney. 


233 P. 236, 29 Okl.Cr. 251; Krieger v. 


State, 160 P. 36, 12 Okl.Cr. 566 |dicta 
to contrary effect]) (2) or acts of 
necessity or charity (Walter v. State, 
16 OhioCir.Ct.N.S. 523) does not ren- 
der a Sunday statute unconstitution- 
al. 


Exercise of police power generally 
see Constitutional Law §§ 412-443. 


47. Guaranty of religious liberty 
and freedom of conscience generally 
see Constitutional Law §§ 450-457. 


48. See supra § 7 text and notes 
36-38. 


49. U.S. —- Brunswick-Balke-Col- 
lander Co. v. Evans, 228 F. 991 [ap- 
peal dism 39 S.Ct. -5, 248 U.S. 587, 63 
L.Ed. 4384]; In re King, 46 F. 905. 


SE ele an tr aL v. Mobile, 40 Ala. 


Ariz.— Elliott v. State, 242 P. 340, 
29 Ariz. 389, 46 A.L.R. 284. 


Ark.—Rosenbaum v. State, 199 S.W. 
388, 131 Ark. 251, L.R.A.1918B 1109; 
Scales v. State, 1 S.W. 769, 47 Ark. 
476, 58 Am.R. 768. See Shover v. 
State, 10 Ark. 259 (the Arkansas stat- 
ute for the punishment of Sabbath 
breaking is not in derogation of the 
liberty of conscience, secured by the 
declaration of rights). 


Cal.—Ex parte Koser, 60 Cal. 177; 
Ex parte Burke, 59 Cal. 6, 43 Am.R. 
231; EXx parte Andrews, 18 Cal. 678 
Daya? Ex parte Newman, 9 Cal. 


_ D.C.—District of Columbia v. Rob- 
erie 30 App.D.C. 2838, 12 Ann.Cas. 


Ga.—Hennington y. State, 17 S.B. 
1009, 90 Ga. 396 [aff 16 S:Ct. 1086, 
163 U.S. 299, 41 L.Ed. 166]; Gunn v. 
State, 15 S.E.. 458, 89 Ga. 341. 


Ill.—Richmond vy. Moore, 
429, 47 Am.R. 445. . 


Kan.—State vy. Haining, 293 P. 
181 Kan. 854; 


LOWS RELI. 


952, 
State v. Blair, 288 P. 


guaranties with regard to the freedom of religion ; 
they are essentially civil, and not religious, regula- 
tions,®° whose validity is neither strengthened nor 


83 P. 177, 41 Wash. 234, 


ais) 
the requirement of a periodical day of rest,** they 
are not invalid as contravening the constitutional 
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729, 130 Kan. 863. 


La.—State v. Judge of Section A, 
Criminal District Court, 1 So. 437, 39 
a.Ann. 132; State v. Bott, 31 La.Ann. 
663, 33 Am.R. 224. 


Md.—Hiller v. State, 92 A. 842, 124 
Md. 385; Judefind v. State, 28 A. 405, 
78 Md. 510, 22 L.R.A. 721. 


Mass.—Com. v. Has, 122 Mass. 40. 


Minn.—State v. Weiss, 105 N.W. 
1127, 97 Minn, 125; State v. Ludwig, 
21 Minn, 202. 


Mo.—Komen vy. City of St. Louis, 
289 S.W. 838, 316 Mo. 9; State v. 
Ambs, 20 Mo. 214; St. Joseph v. El- 
liott, 47 Mo.App. 418. 


Neb.—State v. O’Rourk, 538 N.W. 
691, 35 Neb. 614, 17 L.R.A. 830. 
N.Y.—Neuendorff vy. Duryea, 69 N. 


Y. 557, 25 Am.R. 235 [aff 6 Daly 276, 
52 How.Pr. 267]; Lindenmuller v. 
People, 33 Barb. 548, 21 How.Pr. 156; 
Silverberg v. Douglass, 114 N.Y.S. 
824, 62 Misc. 340; People v. Hoym, 20 
How.Pr. 76. 


N.D.—State v. Barnes, 132 N.W. 
215, 322° ND. 18s 37 SEcR.ASNeSonees, 
Ann.Cas.1913#H 930. 


Ohio.—State.v. Powell, 50 N.E. 900, 
58 OhioSt. 324, 41 L.R.A. 854 [rev 7 
OhioS.&C.P. 164, 4 OhioN.P. 302]; 
Bloom v. Richards, 2 OhioSt. 387. 


Pa.—Specht v. Com., 8 Pa. 312, 49 
ee 518; Com. v. Wolf, 3 Serg.&R. 


S.C.—xXepapas vy. Richardson, 146 S. 
BK. 686, 149 S.C. 52 [foll Carpenter 
Bros. v. Rector, 146 S.E. 693, 149 S.C. 
188; Armstrong Pharmacy v. Rector, 
146 S.E. 692, 149 S.C. 187]; State v. 
Hondros, 84 S.E. 781, 100 S.C. 242; 
Ex parte Duke, 33 S.C.L. 530; City 
Council v. Benjamin, 33 S.C.L. 508. 


hee gia ee v. Houston, 29 Tex. 
oo. 

Va.—Pirkey v. Commonwealth, 114 
S.E. 764, 134 Va. 713, 29 A.L.R. 1290. 


. W.Va—State v. Baltimore, etc, R. 
Co., 15 W.Va. 362, 36 Am.R. 803, 24 
W.Va. 783, 49 Am.R. 290. 


[a] Although religious motives 
appear to have influenced the legisla- 
ture, if the primary object of the 
statute is civil, and the body and sub- 
stantive provisions of the law show a 
purpose and prescribe duties or for- 
bid acts merely secular in character, 
the law is not unconstitutional. Ex 
parte Andrews, 18 Cal. 678 [disappr 
Ex parte Newman, 9 Cal. 502]; Hen- 
nington v. State, 17 S.E. 1009, 90 Ga. 
396 [aff 16 S.Ct. 1086, 163 U.S. 299, 
41 L.Ed. 166]; State v. Barnes, 132 
N.W,. 215, 22° N.D. 18) "37 E:R-AIN-S: 
114, Ann.Cas.19183E 9380; State v. 
Powell, 50 N.H. 900, 58 OhioSt. 324, 
41 L.R.A. 854 [rev 7 OhioS.&C.P. 164, 
4 OhioN.P. 302]; Specht v. Com., 8 Pa. 
412, 49 Am.D. 518. 


59. U.S. — 
lander Co. v. Evans, 228 F. 991 [ap- 
peal dism 39 §.Ct. 5, 248 U.S. 587, 63 


ee 434]; Swann v. Swann, 21 F. 
Ala.—Frolickstein vy. Mobile, 40 
Ala. 725. 


Ark.—Rosenbaum y. State, 199 S.W. 
388, 131 Ark. 251, L.R.A.1918B 1109; 
Kreider y. State, 147 S.W. 449, 103 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


Brunswic¢k-Balke-Col-- 


§ 9] 


_ weakened by the fact that the day of rest they en- | faith, as a day of devotion has been held not to be 
infringed by Sunday laws containing no exceptions 
with reference to them.®>? Where, however, the pri- 


7 
{ 


join is the Sabbath.51 


Ark. 438; Scales v. State, 1 S.W. 769, 
47 Ark. 476, 58 Am.R. 768. 


Cal.—Ex parte Jentzsch, 44 P. 803, 
112 Cal. 468, 32 L.R.A. 664; Ex parte 
Koser, 60 Cal. 177; Ex parte Burke, 
59 Cal. 6, 43 Am.R. 231; Ex parte An- 
drews, 18 Cal. 678 [disappr Ex parte 
Newman, 9 Cal. 502). : 


Del.—Walsh v. State, 136 A. 160, 33 
Del. 353 [aff 139 A. 257, 38 Del. 514, 
56 A.L.R. 810, and cit Cyc]. 


D.C.—District of Columbia v. Rob- 
ano 30 App.D.C. 288, 12 Ann.Cas. 


Ga.—Hennington v. State, 17 S.E. 
1009, 90 Ga. 396 [aff 16 S.Ct. 1086, 163 
U.S. 299, 41 L.Ed. 166]. 


Ill.—Richmond y. Moore, 
429, 47 Am.R. 445. 


Ind.—Carr. v. State, 93 N.E. 1071, 
175 Ind. 241, 32 L.R.A.N.S. 1190. 


Ky.—Gray v. Commonwealth, 188 
S:W. 354, 171 Ky. 269, L.R.A.1917B 
93; ..Com. v. Louisville, ete, R. Co., 
rete 291, 3 Ky.L. 788, 44 Am.R. 

5. 

La.—State vy. Bott, 31 La.Ann. 663, 


107 Ill. 


, 33 Am.R, 224. 


Md.——Levering y. Williams, 106 A. 
176, i78, 184 Md. 48, 4 A.L.R. 374 
{quot Cyc]. 


Mass.—Com. v. Has, 122 Mass. 40. 


Mo.—Sprinefield v. Smith, 19 S.W. 
(2d) 4, 5, 322° Aro. 1129. [quot Cye]; 
State v. Chicago, B. & Q. R. Co., 143 
S.W. 785, 239 Mo. 196. See Komen v. 
St. Louis, 289 S.W. 838, 842, 316 Mo. 
9 (“Primarily this ordinance ... 
[prescribing Sunday closing of bake- 
ries]. ... is but an industrial 
regulation’’). 

Neb.—In re Caldwell, 118 N.W. 138, 
82 Neb. 544; Wirth v. Calhoun, 89 N. 
W. 785, 64 Neb. 316. : 


Ohio.—State v. Powell, 50 N.E. 900, 
58 OhioSt. 324, 41 L.R.A. 854 [rev 7 
OhioS.&C.P. 164, 4 OhioN.P. 302]; Mc- 
Gatrick v. Wason, 4 OhioSt. 566; 
Bloom v. Richards, 2 OhioSt. 387; 
Spaith v. State, 10 OhioDec. (Reprint) 
639, 22. Cinc.L.Bul. 3238; Rosen v. 
State, 3 OhioN.P.N.S. 276. 


Pa.—Specht v. Com., 8 Pa. 312, 49 
Am.D. 518. 

Wash.—State v. Bergfeldt, 83 P. 
177, 41 Wash. 284, 6 Ann.Cas, 979. 

See Peo. v. Garcia, 22 Porto Rico 
759 [recognizing the rule, and cit 
Cyey; 

51. Ala.—Frolickstein v. Mobile, 
40 Ala. 725. 


Ark.—Seales v. State, 
47 Ark. 476, 58 Am.R. 768. 


Cal.—Ex p. Koser, 60 Cal. 177; Ex 
p. Andrews, 18 Cal. 678 [disappr Ex 
parte Newman, 9 Cal. 502]. 


D.C.—District of Columbia v. Rob- 
inson, 30 App.D.C. 283, 12 Ann.Cas. 
1094. 

Ga.—Keck v. Gainesville, 25 S.E. 
559, 98 Ga. 423; Hennington v. State, 
17 S.B. 1009, 90 Ga. 396 [aff 16 S.Ct. 
1086, 163 U.S. 299, 41 L.Ed. 166]; El- 
lis v. State, 638 S.H. 588, 5 Ga.App. 
615. 

Jll—Richmond vy. Moore, 107 Ill. 
429, 47 Am.R. 445. 


La.—State v. Judge of Section A, 
Criminal District Court, 1 So. 437, 39 
La.Ann. 132. 


Md.—Levering v. Williams, 106 A. 


1 S.W. 769, 


Thus, the religious liberty of 
persons observing another day, prescribed by their 
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176, 178, 184. Md. 48, 4 A.L:R. 374 
[quot Cyc]; Judefind v. State, 28 A. 
405, 78 Md. 510, 22 L.R.A. 721. 


Mass.—Com. vy. Has, 122 Mass. 40. 


Mo.—Springfield v. Smith, 19 S.W. 
(2a) 1, 5, 822 Mo. 1129 [quot Cyc]; 
State v. Chicago, ete, R. Co., 143 S.W. 
785, 239 Mo, 196; St. Louis v. De Las- 
sus, 104 S.W. 12, 205 Mo. 578. 


N.C.—Rodman y. Robinson, 47 S.B. 
193134 NC. 503, 101, Am.S.R. 877," 65 
L.R.A.° 682. 


Ohio,—State vy. Powell, 50 N.E. 900, 
58 OhioSt. 324, 41 L.R.A. 854 [rev 7 
OhioS.&C.P. 164, 4 OhioN.P: 302]; 
MceGatrick v. Wason, 4 OhioSt. 566; 
Bloom y. Richards, 2 OhioSt. 387. 


Pa.—Specht v. Com., 8 Pa. 312, 49 
Am.D. 518. 


See People v. Garcia, 22 Porto Rico 
eas (recognizing the rule, and cit 
ye). 


“With respect to the selection of 
the particular day in-each week which 
has been set apart by our statute as 
the rest day of the people, religious 
views and feelings may have had a 
controlling influence. We doubt not 
they did have, and it is probable that 
the same views and feelings had a 
very powerful influence in dictating 
the policy of setting apart any day 
whatever aS a day of enforced rest. 
But neither of these considerations is 
destructive of the police nature and 
character of the statute. If good and 
sufficient police reasons underlie it, 
and substantial police purposes are 
involved in its provisions, these rea- 
sons and purposes constitute its civil 
and legal justification, whether they 
were or not the direct and immediate 
motives which induced its passage, 
and have for so long a time kept it 
in force. Courts are not concerned 
with the mere beliefs and sentiments 
of legislators, or with the motives 
which influence them in enacting laws 
which are within legislative compe- 
tency. That which is properly made 
a civil duty by statute is none the 
less so because it is also a real or 
supposed religious obligation; nor is 
the statute vitiated, or in any wise 
weakened, by the chance, or even the 
certainty, that in passing it the leg- 
islative mind was swayed by the re- 
ligious, rather than by the civil 
aspect of the measure. Doubtless, it 
is a religious duty to pay debts, but 
no one supposes that this is any ob- 
stacle to its being exacted as a civil 
duty. With few exceptions, the same 
may be said of the whole catalogue 
of duties specified in the ten com- 
mandments. Those of them which 
are purely and exclusively religious 
in their nature.cannot be or be made 
civil duties, but all the rest of them 
may be, in so far as they involve con- 
duct as distinguished from mere op- 
erations of mind or states of the af- 
fections. Opinions may differ, and 
they really do differ, as to whether 
abstaining from labor on Sunday is 
a religious duty; but, whether it is 
or not, it is certain that the legisla- 
ture of Georgia has prescribed it as 
a civil duty. The statute can fairly 
and rationally be treated as a legiti- 
mate police regulation, and, thus 
treated, it is a valid law. There is a 
wide difference between keeping a day 
holy as a religious observance and 
merely forbearing to labor on that 
day in one’s ordinary vocation or 
business pursuit.” Hennington v. 
State, 17 S.E. 1009, 1010, 90 Ga. 396 
[aff 16 S.Ct. 1086, 163 U.S. 299, 41 L. 
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Hid. 166]. 
[a] However, under some deci- 
sions, the Sunday laws seem to be 


upheld, in part, upon the ground that 
orderly and decent respect should be 
paid to the religious institutions of 
the people. Rosenbaum vy. State, 199 
S.W. 388, 131. Ark. 251, L.R.A.1918B 
1109; Shover yv. State, 10 Ark. 259; 
State v. Ambs, 20 Mo. 214; State vy. 
Schatt, 107 S.W. 10, 128 Mo.App. 622; 
St. Joseph v. Elliott,.47 Mo.App. 418; 
State v. O’Rourk, 53 N.W. 591, 35 
Neb. 614, 17 L.R.A. 830; In re Rupp, 
53. N.Y.S. 927; 33° App:Div. 468; Iuin- 
denmuller y. People, 33 Barb. (N.Y.) 
548, 21 How.Pr. 156; Brunnett v. 
Clark, Sheld. (N.Y.) 500; Hamlin y. 
Bender, 155 N.Y.S. 963, 92 Misc. 16, 34 
N.Y.Cr..16 [aff 159 IN-Y-S. 1117 mem]; 
Moore v. Owen, 109 N.Y.S. 585, 58 
Misc. 332, 22 N.Y.Cr. 58; People v. 
Zimmerman, 95 N.Y.S. 136, 48 Misc. 


203; People v. Hoym, 20 How.Pr. 
(N.Y.) 76; State v. Barnes, 132 N.W. 
215,14, 22° N. Dy 18). 372 LAUR VACNES, 1 a4, 


Ann.Cas.1913E 930; Com. v. Rapp, 23 
Pa.Dist. 145; Com. v, Gillespie, 10 Pa. 
Co. 89; Com. v. Teamann, 1 Phila. 
(Pa.) 460; Gabel v. Houston, 29 Tex. 
3835; Pirkey v. Commonwealth, 114 S. 
BH. 764, 134 Va. 713, 29 A.L.R. 1290. 
See People v. C. Klinck Packing Co., 
148 N.Y.S. 940, 85 Misc. 463 [mod 149 
N.Y.S. 504, 164 App.Div. 97 (aff 108 
N.E. 278, 214 N.Y. 121, Ann.Cas.1916D 
1051)] (dictum to same effect). 


52. U.S.—In re King, 46 F. 905. 


Ala.—Frolickstein v. Mobile, 40 
Ala. 725. See Hudgins v. State, 116 
ee he 22 Ala.App. 403 (to same ef- 
fect). 


Ark.—Sceales v. State, 1 S.W. 769, 
47 Ark. 476, 58 Am.R. 768. 


Mo.—Komen y. St. Louis, 289 S.W. 
838, 316 Mo. 9, 


Pa.—Specht v. Com., 8 Pa. 312, 49 
ee 518; Com, v. Wolf, 3 Serg.&R. 
47. 


S.C.—Xepapas v. Richardson, 146 S. 
E. 686, 149 S.C. 52 [foll Carpenter, v. 
Rector, 146 S.E. 693, 149 S.C. 188; 
Armstrong Pharmacy v. Rector, 146 
S.E. 692, 149 S.C. 187]; City Council 
v. Benjamin, 33 S.C.L. 508. 


See State v. Haining, 293 P. 952, 131 
Kan. 854; State v. Judge of Section A, 
Criminal District Court, 1 So. 437, 39 
La.Ann. 132, (dicta to same effect); 
State v. Weiss, 105 N.W. 1127, 97 Minn. 
125 (to same effect); Com. v. Has, 122 
Mass. 40 (so holding of a statute 
which specially exempted such per- 
sons from some of its prohibitions 
but not from all). 


But see Canton v. Nist, 9 OhioSt.’ 
439 (holding an ordinance void which 
made no exception of such persons, 
where the statutes of the state did 
so, and the power of making ordi- 
nances was confined to such as were 
not inconsistent with the laws of the 
state); State v. Chesney, 233 P. 236, 
29 Okl.Cr. 251; Krieger v. State, 160 
P. 36, 12 Okl.Cr. 566 (dicta to con- 
trary). Contra Ex parte Newman, 9 
Cal..502 [disappr Ex parte Andrews, 
18 Cal. 678]. 


“The selection of the day of rest 
is but a question of expediency, and 
if from the choice falling on the first 
day of the week, the Jew and the 
Seventh-day Christian suffer the in- 
convenience of two successive days 
of withdrawal from worldly affairs, 
it is an incidental worldly disad- 
vantage temporarily injurious, it may 
be, to them, but conferring no su- 
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mary purpose of the statute is to enforce the reli- 
gious observance of the day,°* it is void as a vio- 
lation of the constitutional guaranties respecting 


religious freedom.** 


[§ 10] (b) Equality and Uniformity. With Sun- 


perior religious position upon those 
who worship upon .the first day of 
the week. The law intends no prefer- 
ence. The command to abstain from 
labor is addressed to every citizen, 
irrespective of his religious belief, 
and if an inconvenience results to 
some, it is a consequence of the gen- 
erality of the provision. But this af- 
fords no argument against the con- 
stitutionality of the law.’ Specht v. 
Com., 8 Pa. 312, 49 Am.D. 518. 


[a] Repeal of exception in favor 
of such persons does not violate the 
constitutional guaranty. Seales v. 
Bee S.W. 769, 47 Ark. 476, 58 Am. 
R..768. 


Validity of statutory exception of 
those observing other day see infra 
§ 10 note 56. 


53. See supra § 7 text and note 40. 


54, District of Columbia v. Robin- 
son, 30 App.D.C. 283, 12 Ann.Cas. 
1094. See Com. v. Louisville, etc., R. 
Co., 80 Ky. 291, 3 Ky.L. 788, 44 Am.R. 
475 (recognizing the rule); Flanagan 
v. Meyer, 41 Ala.’ 132; Rodman: v. 
Robinson, 47 S.E. 19, 134 N.C. 503, 
101 Am.S.R. 877, 65 L.R.A. 682; Bloom 
‘v. Richards, 2 OhioSt. 387; State -v. 
Chesney, 233 P. 236, 29 Okl.Cr. 251; 
Pirkey v. Commonwealth, 114 S.E. 
C064) 134 Val 713; 29 ALL.R. 1290; State 
v. Wertz, 114 SE. 242, 91 W.Va. 622, 
29 A.L.R. S19 ae State v. Baltimore, 
ete., R. Co., 15 W.Va. 362, 36 Am.R. 
803, 24 W.Va. 783, 49 Am.R. 290 (dic- 
ta to same effect). 


“While it is the legitimate preroga- 
tive of the legislature to impose upon 
society the civil duty of observing 
one day in seven as a day of rest, it 
is beyond its power to impose the ob- 
servance of Sunday as a purely reli- 
gious duty. In other words while the 
legislature may very properly_ pre- 
scribe and impose upon the citizen 
obligations of a civil nature, it can- 
not impose the same obligations as 
religious duties.” District of Colum- 
bia v. Robinson, 30 App.D.C. 283, 288, 
12 Ann.Cas. 1094. 


55. Class legislation generally see 
Constitutional Law §§ 855-873. 


56. U.S.—Petit v. Minnesota, 20 
S.Ct. 666, 177 U.S. 164, 44 L.Ed. 716 
(afi 77 N-W. 225, 74: Minn. 376]; 
Brunswick-Balke-Collander Co. v. 
Evans, 228 F. 991 [appeal dism 39 S. 
On 5s 248 U.S. 587, 63 L.Ed. 434]. 


D.C.—Siddons vy. Edmonston, 42 
App.D.C. 459. 

Big a illooley, v. Vaughn, 110 So. 
653, 92 Fla. 943 

Minn.—State v. Justus, 98 N.W. 
325, 91 Minn. 447, 103 Am.S.R. 521, 64 
THERA: 510, 


Mo.—Komen vy. St. Louis, 289 S.Ww. 
838, 316 Mo. 9. 


Mont.—State vy. Loomis, 242 P. 344, 
75 Mont. 88. 

Neb.—State v. Somberg, 204 N.W. 
788, 113 Neb. 761; State v. Murray, 
aie N.W. 666, 104 Neb. 51, 8 A.L.R. 
863. 

N.C.—State v. Davis, 89 S.E. 40, 171 
N.C. 809, Ann.Cas.1918H 1168. 


N.D.—State v. Diamond, 219 N.W. 
831, 56 N.D, 854, 
Ohio.—Stanfeal vy. State, 84 N.E. 
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419, 78 OhioSt. 24, 14 Ann.Cas. 138 


[aft 29 OhioCir.Ct. 664]. 


Okl.—Ex parte Johnson, 201 P. 533, 
20 Okl.Cr. 66. 

Pa.—Bothwell v. York, 140 A. 130, 
291 Pa. 363. 

Tenn.—Breyer v. State, 50 S.W. 
769, 102 Tenn. 103; Nashville v. 
Linck, 80 Tenn, 499. 


Wash.—Seattle v. Gervasi, 
828, 144 Wash. 429. See Elliott, v. 
State, 242 P. 340, 29 Ariz. 389, 46 A. 
L.R. 284 (recognizing the rule). And 
see cases infra notes 57-60. 


[a] Reclassification.—W here a 
classification is made by a Sunday 
law, the legisiature is not concluded 
by such legislation from making a 
further or different classification at 
a subsequent time when, in the exer- 
cise of its discretion, it considers 
that conditions have so changed as to 
require it. State v. Loomis, 242° P. 
344, 75 Mont. 88. 


[b] Universal prohibition not re- 
quired.—(1) A law declaring Sunday 
a day of rest is not unconstitutional 
because it does not prohibit all kinds 
of labor on Sundays (State v. Dolan, 
92 P..995, 13 Idaho 693, 14 L.R.A.N.S. 
1259 [foll In re Jacobs, 92 P. 10038, 13 
Idaho 720]; Clinton v. Wilson, 101 
N.E. 192, 257 Ill. 850: City of Spring- 
field v. Smith, 19 S.W.(2d) 1, 322 Mo. 
1129; Nashville v. Linck, 80 Tenn. 
499), (2) nor is an ordinance regulat- 
ing Sunday amusements invalid be- 
cause its prohibition does not cover 
all amusements (Bothwell v. York, 
140 A. 130, 291 Pa. 3638). 


[ec] Specified exceptions (1) from 
general regulations and prohibitions 
to secure Sunday observance, if based 
upon a classification within the legis- 
lative power, do not render the regu- 
lations obnoxious to constitutional 
requirements of equality or uniform- 
ity. Brunswick-Balke-Collander Co. 
v. Evans, 228 F. 991 [appeal dism 39 
S.Ct. 5, 248 U.S. 587, 63 L.Ed. 434]; 
Ex parte Sumida, 170 P. 823, 177 Cal. 


258 P. 


388; Ex parte Burke, 59 Cal. 6, 43 
Am.R. 231; Ex parte Koser, 60 Cal. 
177; Theisen v. McDavid, 16 So. 321, 


34 Fla. 440, 26 L.R.A. 234; State v. 
Dolan, 92 P. 995, 13 Idaho 693, 14 L.R. 
A.N.S. 1259 [foll In re Jacobs, 92 P. 
1003, 138 Idaho 720]; Clinton v. Wil- 
son, 101 N.B. 192, 257 Ill. 580; Spring- 
field v. Richter, 101 N.E. 192) 2572 Til. 
578; State v. Judge of Section A, 
Criminal District Court, 1 So. 437, 39 
La.Ann, 132; State v. Loomis, 242 Jed 
844, 75 Mont. 88; In re Caldwell, 118 
N.W. 138, 82 Neb. 544; Silverberg v. 
Douglass, 114 N.Y.S. 824, 62 Misc. 
340; People v. Sheriff, 35 N.Y.S. 19, 
13 Mise. 587, 69 N.Y.St. 215; State v. 
Burbage, 89 S.E.. 795, 172 N.C. 876; 
State v. Diamond, 219 N.wW. 831, 56 
N.D. 854; State v. Nicholls, 151 isk 
473, 77 Or. 415; Sayeg v. State, (Tex. 
Cr: ) 25 S.W. (2a) 865; Searey v. State, 
51 S.W. 1119, 40 Tex.Cr. 460; State 
v. Sopher, 71 P. 482, 25 Utah 318, 95 
Am.S.R, 845, 60 L.R.A. 468: Seattle 
v. Gervasi, 258 P. 328, 144 Wash. 429; 
State v. Nichols, 69 PB. 3%2, 28 Wash. 
628. (2) Prohibition of Sunday mov- 
ing pictures to which is joined an ex- 
ception in favor of casual exhibitions 
by religious, philanthropic, ete., or- 
ganizations, to which no admission is 
charged, is not rendered unconstitu- 
tional by the exception. West Coast 
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day regulations, as with other laws passed under 
the police power,®® the legislature may make any 
reascnable classification of persons or things that 
it thinks fit for the purposes of legislation,®® and 
hence laws making a classification of that character 


Theatres v. Pomona, 230 P. 225, 68 
Cal.App. 768. (3) An exception from 
the Sunday laws, permitting the play- 
ing of baseball at certain hours and 
in certain places on Sunday, was an 
exception which it was within the 
legislative power to make, and was 
not invalid as a grant of privileges. 
or immunities not belonging equally 
to all citizens. Carr v. State, 93 N. 
H 1071, 175. Ind: 241; 32) EL: RACN:S: 
TUS'G3 (4) An ordinance excepting 
drug stores, from a prohibition on the 
opening of stores on Sunday, and per- 
mitting them to sell drugs, soft 
drinks, tobacco, etc., between certain 
hours was not invalid as discrimina- 
tory legislation by reason of the ex- 
ception and did not make an uncon- 
stitutional discrimination against. 
stores, other than drug stores, selling 
soft drinks, tobacco, ete. State v. 
Medlin, 86 S.E. 597, 170 N.C. 682. 


[d] Classification sustained.—- 
Among the persons or things who, it 
has been held, may be separately 
classified and dealt with, are: (1) 
Baseball playing. Carr v. State, 93 
N.E.1071,. 175. Ind. 5241, 32) TaoR.ACNES: 
1190; State v. Hogreiver, 53 N.E. 921,. 
152 Ind. 652, 45 L.R.A. 504; Hiller v. 
State, 92 A. 842, 124 Md. 385; State v. 
Powell, 50 N.E. 900, 58 OhioSt. 324, 
41 L.R.A. 854 [rev 7 OhioS.&C.P. 164,. 
4 OhioN.P. 302]. (2) Dance halls. 
State v. Loomis, 242 P. 344, 75 Mont. 
88. (3) Playhouses or theaters. Ex 
parte Donnellan, 95 P. 1085, 49 Wash. 
460; State v. Herald, 92 P. 376, 47 
Wash. 538, 20 L.R.A.N.S. 433; Con- 
tra Springfield v. Smith, 19 S.W.(2d) 
1, 322 Mo. 1129. (4) Theatrical per- 
formances. Neuendorff v. Duryea, 6 
Daly (NVY.) 276, 52. How.Pr. 267 [aft 
69 N.Y..557, 25 Am.R. 235]. (5) Mov- 
ing pictures. Ames v. Gerbracht, 189 
N.W. 729, 194 Iowa 267; Ex parte 
Johnson, 201 P. 533, 20_Okl1.Cr. 66. 
(6) “Theatrical or motion picture en- 
tertainments.” Consolidated Enter- 
prises v. State, 263 S.W. 74, 150 Tenn, 
148. See State v. Barnes, 132 N.W. 
215, 22° N.D) TSS Tt EEREAGN St Ee 
Ann.Cas.1913E 930 (so holding as to 
regulation of “theater, show, moving 
picture show, or theatrical perform- 
ance’). (7) Places of business de- 
voted to sports or games. State v. 
Miller, 36 A. 795, 68 Conn. 373. (8) 
Sales of uncooked meat. State v. 
Justus, 98 N.W. 325, 91 Minn. 447, 103 
Am.S.R. 521, 64 LRA 510; People v. 
Hogan, 73 N.Y.S. 564, 86 Mise. 349. 
(9) Meat markets. St. Louis v. De 
Lassus, 104 S.W. 12, 205 Mo. 578. 
(10) Groceries and meat ' markets. 
People v. Derose, 203 N.W. 95, 230 
Mich. 180. (11) Articles ‘ordinarily 
sold” in grocery stores. State v. 
Somberg, 204 N.W. 788, 113 Neb. 761. 
(12) Drug stores. State v. Davis, 89 
S.E. 40, 171 N.C. 809, Ann.Cas.1918E 
1168. (13) Sale or exchange of au- 
tomobiles. Stewart Motor Co. v. 
Omaha, 235 N.W. 332, 120 Neb. 776. 
(14) Sales of personal property. Mo- 
tor Car Dealers’ Assoc. v. Fred §S, 
Haines Co., 222 P. 611, 128 Wash. 267, 
36 A.L.R. 493. (15) Common labor. 
In re Caldwell, 118 N.W. 133, 82 Neb. 
544. (16) Intoxicants see Intoxicat- 
ing Liquors § 47. (17) Barbering see: 
cases infra note 68. (18) Bakers see- 
cases infra note 68. (19) Classifica- 
tion based on location or territorial 
limits has been held valid. State v. 
Loomis, 242 P. 344, 75 Mont. 88. (20) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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are not obnoxious to the constitutional requirements 
that all laws of a general nature shall have a uni- 
form operation,®*? nor to the constitutional prohibi- 
tions of a denial of the equal protection of the 
laws,°® or of discrimination between citizens,®® or 
Where no provi- 
sion of the organic law prohibits local legislation, 


of special or local legislation.°° 


Classification of moving picture 
shows, with cabarets and dance halls, 
has been sustained. Gillooley  v. 
Vaughn, 110 So. 653, 92 Fla. 943. (21) 
A regulation of dance halls, not ap- 
plicable to dances in public parks or 
playgrounds, charging no admission, 
maintaining good order, and selling 
no intoxicating liquors, was not an 
arbitrary or unconstitutional dis- 
crimination and classification because 
of the exceptions enumerated. State 
v. Loomis, 242 P. 344, 75 Mont. 88. 


[e] Exceptions concerning’ per- 
sons ocbserving other day.—(1) Regu- 
lations are not. unconstitutional, it 
has been held, because they except 
from their operation those who ob- 
serve a day other than Sunday as the 
Sabbath (Johns v. State, 78 Ind. 332, 
41 Am.R. 577; People v. Bellet, 57 N. 
W. 1094, 99 Mich. 151, 41 Am.S.R. 589, 
22 L.R.A. 696; State v. Schuler, 10 


OhioDec. (Reprint) 806, 23 Cine.L. 
Bul. 450. And see Hudgins v. State, 
116 So. 306, 307, 22 Ala.App. 403 


(“Any law which would give to one 
religious denomination a _ privilege 
which is not enjoyed equally by all 
other denominations would be invalid 
and repugnant to the fundamental 
law of the land’’]. Contra Shreveport 
v. Levy, 29 La.Ann. 671; Anonymous, 
12 Abb.N.Cas. (N.Y.) 455 [dictum to 
same effect]) (2) nor because they 
except such person as to labor only, 
and not as to selling (State v. Hain- 
ing, 293 P. 952, 131 Kan. 854. [cit 
Cyc]; State v. Weiss, 105 N.W. 1127, 
97 Minn. 125), (3) nor because it ex- 
cepts those who observe the seventh 
day, without mention or exception of 
those who observe a day other than 
either Saturday or Sunday (In re 
Caldwell, 118 N.W. 133, 82 Neb. 544). 


57. Ex parte Moynier, 2 P. 728, 65 
Cal. 33; Ex parte Koser, 60 Cal. 177; 
Ex parte Burke, 59 Cal. 6, 43 Am.R. 
231; Ex parte Andrews, 18 Cal. 678 
[disappr Ex parte Newman, 9 Cal. 


58. U.S.—Brunswick-Balke-Collan- 
der Co. v. Evans, 228 F. 991 [appeal 
oe 39 S.Ct. 5, 248 U.S. 587, 63 L.Ed. 
434]. 


Ark.—Scales v. State, 1 S.W. 769, 
47 Ark. 476, 58 Am.R. 768. 


Cal.—Ex parte Sumida, 170 P. 823, 
177 Cal. 388; Ex parte Moynier, 2 P. 
728, 65 Cal. 33; West Coast Theatres 
Vv. City of Pomona, 230 BP. 225, 68 Cal. 
App. 763. 

Colo.—McClelland v. Denver, 86 P. 
126, 36 Colo. 486. 

Idaho.—State v. Dolan, 92 P. 995, 13 


Idaho 693, 14 L.R.A.N.S. 1259 [foll In 
re Jacobs, 92 P. 1003, 18 Idaho 720]. 


Ind.—State v. Hogreiver, 53 N.E. 
921, 152 Ind. 652, 45 L.R.A. 504. 


La.— Bogalusa v. Blanchard, 74 So. 


588, 141 La. 33; State v. Judge of Sec- 
tion A, Criminal District Court, 1 So. 
437, 39 La.Ann. 132. 


Mich.—People v. Derose, 203 N.W. 
95, 230 Mich. 180; People v. Bellet, 
57 N.W. 1094, 99 "Mich. 151, 41 Am. 
S.R. 589, 22 L.R.A. 696. 


Mont.—State v. Loomis, 242 P. 344, 
75 Mont. 88. 


Neb.—Stewart Motor Co. v. City of 
Omaha, 235 N.W. 332, 120 Neb. 776; 
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tal law. 


ees Caldwell, 118 N.W. 133, 82 Neb. 


N.Y.—People vy. Havnor, 43 N.E. 
541, 149 N.Y. 195, 52° Am.S.R. 707, 31 
L.R.A. 689, 12 N.Y.Cr. 25; People v. 
Sheriff, 35 N.Y.S. 19, 13 Misc. 587, 69 
NOY. St, 21 5: 


N.D.—State v. Diamond, 219 N.W. 
831, 56 N.D. 854 


Or.—State v. Nicholls, 151 P. 473, 
77 Or. 415; Ex parte Northrup, 69-P: 
445, 41 Or. 489. 


S.C.—Xepapas v. Richardson, 146 
S.E. 686, 149 S.C. 52 [foll Carpenter 
v. Rector, 146 S.E. 693, 149 S.C. 188; 
Armstrong Pharmacy v. Rector, 146 
S.E. 692, 149 S.C. 187]. 


Wash.—Seattle v. Gervasi, 258 P. 
328, 144 Wash. 429; Motor Car Deal- 
ers’ Ass’n of Seattle v. Fred S. Haines 
Co., 222° P. 611,°128. Wash, 267, 36) A. 
L.R. 493; State v. Bergfeldt, 83 P 
177, 41 Wash. 234, 6 Ann.Cas. 979. 


Wis.—Stark v. Backus, 123 N.W. 
98, 140 Wis. 557. 


[a] Difference in penalties.—W here 
several different acts are prohibited 
by the Sunday laws, a difference in 
the penalties for violations of such 
acts does not constitute a breach of 
constitutional .provisions securing 
equality of privileges and immuni- 
ties. State v. Hogreiver, 53 N.E. 921, 
152 Ind. 652, 45 L.R.A. 504; State v. 
pee 175 N.W. 666, 104 Neb. 51, 8 
A.L.R. 563. 


Equal protection of laws generally 
see Constitutional Law §§ 874-955. 


59. Cal.—Ex parte Sumida, 170 P. 
823, 177 Cal. 388; Ex parte Moynier, 
2 P. 728, 65 Cal. 33; West Coast Thea- 
tres v. City of Pomona, 230 P. 225, 68 
Cal.App. 763. 


Fla.—Theisen v. McDavid, 16 So. 
321, 34 Fla. 440, 26 A.L.R. 234. 


Ill.—Springfield v. Richter, 101 N. 
By £92,257 Te 578. 


Ind.—Carr v. State, 93 N.E. 1071, 
175 Ind, 241, 32 L.R.A.N.S. 1190. 


Neb.—Stewart Motor Co. v. Omaha, 
235 N.W. 332, 120 Neb. 776; Liberman 
v. State, 42 N.W. 419, 26 Neb. 464, 18 
Am.S.R. 791. 


N.D.—State v. Diamond, 219 
831, 56 N.D. 854. 


Or.—State v. Nicholls, 151 P. 473, 
7% Or. 4153. Ex p. Northrup, 69 P. 
445, 41 Or. 489. 


Wash.—City of Seattle v. Gervasi, 
258 P. 328, 144 Wash. 429; Ex parte 
Donnellan, 95 P. 1085, 49 Wash. 460; 
State v. Bergfeldt, 83 P. 177, 41 Wash. 
234, 6 Ann.Cas. 979; State v. Nichols, 
69res 97208 Wash. 628 foverr Ta- 
coma v. Krech, 46 PL. 255, 15 Wash. 
296, 34 L.R.A. 68]. 


Wyo.—State v. Smart, 136 P. 452, 
22 Wyo. 154. 


fa] Different regulations applied 
to noncompeting businesses. do not 
afford grounds to hold the regula- 
tions discriminatory. State v. Davis, 
89 S.B. 40, 171 N.C. 809, 1 Ann.Cas. 
1918E 1168. 


60. Cal.—IEx parte Sumida, 170 P. 
823, 177 Cal. 388; Ex parte Moynier, 
2 P.. 728,65 Cal. 33; West Coast Thea- 
tres v. Pomona, 330 P. 225, 68 Cal. 


N.W. 
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Sunday regulations applicable only to a locality or 
localities designated are constitutional, if they do not 
violate any of the other provisions of ‘the fundamen- 
However, Sunday statutes limited in 
application to designated persons or things, in a 
manner exceeding the legislative power of classifica- 
tion®? are unconstitutional and void.%? 


App. 763. 


Colo.—McClelland v. Denver, 86 P. 
126, 36 Colo, 486. 


Idaho.—State v. Dolan, 92 P. 995, 
13 Idaho 693, 14 L.R.A.N.S. 1259 [foll 
a 1° Jacobs, 92 P. 1008, 18 Idaho 


Ill.—City of Clinton v. Wilson, 101 
N.E. 192, 257% TH.’ 580. 


Minn.—State v. Justus, 98 NW. 
325, 91 Minn. 447, 108 Am.S.R. 521, 64 
L.R.A. 510. 


Mo.—Komen v. St. Louis, 289 S.W. 
838, 316 Mo. 9; State v. Grossman,, 
113 S.W. 1074, 214 Mo. 233; St. Louis 
Nemeg Lassus, 104 S.W. 12, 205 Mo. 


Neb.—In re Caldwell, 118 N.W. 133, 
82 Neb. 544. 


N.D.—State-v. Barnes, 132 N.W. 
215, 22 N.D. 18, 37 L.R.A.N.S. 114, 
AnnCas.1913E 930. 


Or.—}Ex parte Northrup, 69 P. 445, 
49 Or. 489. 


Tex.—Bohl v. State, 3 Tex.App. 683. 


Utah.—State v. Sopher, 71 P. 482, 
pe re 318, 95 Am.S.R. 845, 60 L.R. 


[a] Sunday legislation applicable 
only to cities and towns is not local 


legislation. Bohl v. State, 3 Tex. 
App. 683. 
61. People v. Griffin, 1 Idaho 476; 


People v. Havnor, 43 N.E. 541, 149 N. 
Y¥.-195;,-52-Am-S.R: 707; 31 LRA 689, 
12 N.Y.Cr. 25; People v. Sheriff, 35 


NiY.Ss 195° 13 "Mises 587. =69) INSYasit- 
oe gy ly v. Hoym, 20 How.Pr. (N. 


[a] “City laws,” within the mean- 
ing of Const. § 2 art 12, do not include 
laws regulating or prohibiting the 
conduct of particular businesses on 
Sunday in designated -cities, and so a 
law making exceptional regulations 
of such a nature for particular cities 
is not in contravention of the consti- 
tutional provision. People v. Sheriff, 
EME AS 19, 138 Misc. 587, 68 N.Y.St. 


62. Extent of legislative power of 
classification generally see Constitu- 
tional Law §§ 855-863, 8738. G 


63. Ariz.—Elliott v. State, 
340, 29 Ariz. 389, 46 A.L.R, 284 


Cal.—Ex p. Jentzsch, 44 P. 803, 112 
Cal. 468, 32 L.R.A. 664; Ex p. Wester- 
field, 55 Cal. 550, 36 Am.R. 47. 


Colo.—Denver v. Bach, 58 P. 1089, 
26 Colo. 530, 46 L.R.A. 848. 


Ill.— Marengo v. Rowland, 105 N.E. 
285, 268 Ill. 531, Ann:Cas.1915C: 198; 
Eden v. People, 43 N.E. 1108, 161 Ill. 
296, 52 Am.S.R. 365, 32 L.R.A. 659. 


Ind.—Armstrong v. State, 84 N.E. 
3, 170 Ind. 188, 15 L.R.A.N.S. 646. 


Ky.—Stratman v. Commonwealth, 
125 Siw. 1094, 137. Key. 500,27 WR VAS 
N.S. 949, 1836 Am.S.R. 299. 


Mo.—Sprinegfield v. Smith, 19 S.w. 
(2d) 1, 322 Mo. 1129; State v. Granne- 
man, 33 S.W. 784, 132 Mo. 326. 


S.c.—Xepapas v. Richardson, 146 
S.E. 686, 149 S.C. 52 [foll Carpenter 
v. Rector, 146 S.E. 693, 149 S.C. 188; 
Armstrong Pharmacy v. Rector, £46 
S.E. 692, 149 S.C. 187]. 


242 P. 


10386 [60 C.J.] 


[§ 11] (c) Miscellaneous Constitutional Guaran- 
ties and Prohibiticns. In like manner, Sunday laws 
have been held not to violate constitutional provi- 
sions guaranteeing the rights of acquiring** or pro- 


Tenn.—Ragio v. State, 6 S.W. 401, 
86 Tenn. 272. 


See Seattle’ v. Gervasi, 258 P. 328, 
144 Wash. 429 (recognizing the rule). 


“Running through the best consid- 
ered opinions we find one general 
opinion adhered to. If the obvious 
purpose of the act is to grant a gen- 
eral day of rest to the community, 
even though certain works declared 
to be of necessity or charity are per- 
mitted, it is generally upheid. If, on 
the other hand, it is apparent that the 
intent and effect of the law is to pro- 
hibit the exercise of certain particu- 
lar occupations, legitimate and laud- 
able in themselves, while allowing 
other businesses, not reasonably, to 
be distinguished from those prohibit- 
ed, to be carried on freely, the stat- 
ute is usuaily declared to be uncon- 
stitutional.” Elliott v. State, 242 P, 
340, 341, 29 Ariz. 389, 46 A.L.R. 284. 


[a] Miscellaneous.—An ordinance 
prohibiting the opening on Sunday of 
grocery, meat, fruit, fish, or vegetable 
markets, dry goods, or shoe stores, 
haberdasheries, millineries, lumber- 
yards, or hardware stores, but per- 
mitting the opening of confection- 
eries, ice cream parlors, soda foun- 
tains, and service stations, and the 
sale of drugs, medicines, toilet arti- 
cles, tobacco, fruit, gasoline, oil, or 
automobile accessories, and the manu- 
facture and sale of ice, has been held 
unconstitutional as making an in- 
valid classification. Elliott v. State, 
242 P. 340, 29 Ariz. 389, 46 A.L.R. 284, 


[b] Bakers.—(1) A statute pro- 


‘hibiting the business of baking on 


Sunday, and confined to that business, 
has been held to violate the constitu- 
tional requirement of uniform opera- 
tion of general laws (Ex parte West- 
erfield, 55 Cal. 550, 36 Am.R. 47); (2) 
but there is other authority to the 
contrary (Komen vy. City of St. Louis, 
239 S.W. 838, 316 Mo. 9). 


{e] Limitation to natural persons. 
—(1) Where Sunday regulations of 
such a nature that they could be ren- 
dered applicable to both corporations 
and natural persons are made so as 
to comprise only the latter, excluding 
corporations, it has been held that 
such a distinction is unconstitutional 
as a denial of the equal protection of 
the laws, and the statutory prohibi- 


tions and regulations of natural per- 


sons void. Xepapas v. Richardson, 
146 S.E. 686, 149 S.C. 52 [foll Carpen- 
ter v. Rector, 146 S.E. 693, 149 S.C. 
188; Armstrong Pharmacy v. Rector, 
146 S.E, 692, 149 S.C. 187]. (2) But 
as to statutes in their nature inappli- 
cable to corporations the rule does 
not apply and they are not void under 
the provisions of the constitution al- 
though confined in operation to nat- 
ural persons (Xepapas v. Richardson, 
supra [foll Carpenter v. Rector, su- 
pra; Armstrong Pharmacy v. Rector, 
supra]), (8) particularly where their 
terms, although inapplicable to cor- 
porations, do apply to the directors, 
officers, or agents of such corpora- 
tions in the Same manner as to other 
private persons (Xepapas v. Richard- 
son, supra [foll Carpenter v. Rec- 
tor, supra; Armstrong Pharmacy v. 
Rector, supra]). (4) Applicability 
to corporations of Sabbath regula- 
tions see Corporations § 3045. 


{d] ‘Theatres, playhouses, etc.— 
Springfield v. Smith, 19% S.W.(2d) 1, 
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322 Mo. 1129. 
note 56. 

{e] Clothing steres.—Denver  v. 
Bach, 58 P. 1089, 26 Colo. 5380, 46 L. 
R.A. 848. 

[f] Meat markets and grocery 
stores.—Mergen v. Denver, 104 P. 399, 
46 Cole. 385. But see cases supra 
note 56. 


{g] Barbers.—(1) 


But see cases supra. 


Statutes pro- 


hibitory of barbering on Sundays and |}. 


confined to that object have, given 
rise to conflicting decisions, some\au- 
thorities holding such classification 
and legislation void and unconstitu- 
tional (Ex parte Jentzsch, 44 P. 803, 
112 Cal. 468, 32 L.R.A. 664; City of 
Marengo v. Rowland, 105 N.E. 285, 
263 Ill. 581; Eden v. People, 43 N.E. 
1108, 161 Ill. 296, 52 Am.S.R. 365, 32 
L.R.A. 659; Armstrong v. State, 84 N. 
BE. 3, 170 Ind. 188, 15 L.R.A.N.S. 646; 
Stratman v. Commonwealth, 125 S.W. 
1094, 1387 Ky. 500, 27 L.R.A.N.S. 949, 
136 Am.S.R. 299; State v. Granne- 
man, 338-S.W. 784, 132 Mo. 326), (2) 
while elsewhere a contrary view has 
been ‘taken (Petit v. Minnesota, 20 S. 
Ct. 666, 177 U.S. 164, 44 L.Ed. 716 [aff 
77 N.W. 225, 74 Minn. 376]; McClel- 
land v. City of Denver, 86 P. 126, 36 
Colo. 486; People v. Bellet, 57 N.W. 
1094,—99 Mich. 151, 41 Am.S.R. 589, 
22 L.R.A. 696; State v. Murray, 175 
N.W. 666, 104 Neb. 51, 8 A.L.R. 563; 
People v. Havnor, 43 N.E. 541, 149 N. 
Y. 195, 52 Am.S.R. 707, 31 L.R.A. 689, 
12 N.Y.Cr. 25; People v. Sheriff, 35 
Noe LO OH MISG D806 SN PIN Wicca 
215; Stanfeal v. State, 84 N.E. 419, 
78 OhioSt. 24, 14 Ann.Cas. 138 [aff 
Ex parte Stanfeal, 29 OhioCir.Ct. 
664]; Bx parte Northrup, 69 P. 445, 
41 Or. 489; Breyer v. State, 50 S.W. 
769, 102 Tenn. 103; State v. Berg- 
feldt, 83 P. 177, 41 Wash, 234, 6 Ann. 
Cas. 979; Stark v. Backus, 123 N.W. 
98, 140 Wis. 557. See State v. Nich- 
ols, 69 P. 372, 28 Wash. 628 [overr 
Tacoma v. Kretch, 46 P. 255, 15 Wash. 
296, 34 L.R.A. 68 which case had 
held such a classification unconstitu- 
tional]. But see Ragio v, State, 6 
S.W. 401, 86 Tenn. 272 [holding that 
a statute prohibiting barbers from 
keeping baths open on Sunday, to- 
gether with other acts, but not pro- 
hibiting any other person from keep- 
ing baths open, was arbitrary and dis- 
criminatory in classification, and 
hence unconstitutional]). 


64. Ex parte Sumida, 170 P. 823, 
177 Cal. 388; Ex parte Moynier, 2 P. 
728, 65 Cal. 33; Ex parte Koser, 60 
Cal. 177; Ex parte Andrews, 18 Cal. 
678 [disappr Ex parte Newman, 9 Cal. 
502]; State v. Dolan, 92 P. 995, 13 
Idaho 693, 14 L.R.A.N.S. 1259 [foll 
704 Jacobs, 92 P. 1008, 13 Idaho 


[a] Reason for rule—The consti- 
tutional provision is not so broad as 
to destroy legislative power to regu- 
late property rights or the acquisition 
of property, in pursuance of the pub- 
lic good, by requiring observance of 
Sunday as a day of rest. Ex parte 
Andrews, 18 Cal. 678 [disappr Ex 
parte Newman, 9 Cal. 502]. 


Right to acquire, hold, and dispose 
of property generally see Constitu- 
tional Law §§ 459-466. 


65. Walter v. State, 16 OhioCir. 
eerie ioCir.Ct. 


66. State v. Haining, 293 P, 952, 


tecting®® property, or of personal liberty,°° nor do 
they affect or abridge privileges and immunities of 
citizens,°’ deprive of liberty or property without 
due process of law,°* neither do they affect vested 


134 Kan. 854;.State v. Blair, 288 P. 
729, 130 Kan. 863; In re Caldwell, 118 
N.W. 138, 82 Neb. 544; State v. Pow- 
ell, 50 N.E. 900, 58 OhioSt. 324, 41 L. 
R.A. 854 [rev 7 OhioS.&C.P. 164, 4 
OhioN.P. 302]. 


67. Cal.—Ex parte Sumida, 170 P. 
823, 177 Cal. 388; Ex parte Moynier, 
2 P. 728, 65 Cal. 33;- Ex parte Koser, 
60 Cal. 177; West Coast Theatres v. 
Pomona, 230 P. 225, 68 Cal.App. 763. 


Idaho.—State v. Dolan, 92 P. 995, 
13 Idaho 693, 14 L.R.A.N.S. 1259 [foll 
In re Jacobs, 92 P. 1003, 13 Idaho 720]. 


tll.—Springfield v. Richter, 101 N. 
EEO 2, abe eh. oe 


Ind.—State v. Hogreiver, 53 N.H. 
921, 152 Ind. 652, 45 L.R.A. 504. 


La.—State v. Bott, 31 La.Ann. 663, 
33 Am.R,. 224, 


Mich.—People v. Bellet, 57 N.W. 
1094, 99 Mich. 151, 41 Am.S.R. 589, 22 
L.R.A. 696. 


Neb.—In re Caldwell, 118 N.W. 133, 
82 Neb. 544, 


N.Y.-—People v. Sheriff, 35 N.Y.S. 
19, 13 Misc. 587,°69 N.Y.St. 215. 


N.D.—State v. Diamond, 219 N.W. 
831, 56 N.D. 854. 


Or.—State v. Nicholls, 151 P. 473, 
77 Or. 415. 


Tex.—Bohl v. State, 3 Tex.App. 683. 


Wash.—Seattle v. Gervasi, 258 P. 
328, 144 Wash. 429; State v. Herald, 
92 P, 376, 47 Wash. 538, 20 L.R.A.N.S. 
433; State v. Bergfeldt, 83 P. 177, 41 
Wash. 234, 6 Ann.Cas. 979; State v. 
Nichols, 69 P. 372, 28 Wash. 628 
Loverr Tacoma v. Krech, 46 P. 255, 15 
Wash, 296, 34 L.R.A. 68]. 


[a] Exception of persons observ- 
other day is not in violation of 
the constitutional inhibition of a leg- 
islative grant of privileges and im- 
munities to particular citizens or 
classes of citizens, Johns v. State, 
78 Ind, 332, 41 Am.R. 577; People vy. 
Bellet, 57 N.W. 1094, 99 Mich. 151, 41 
Am.S.R. 589, 22 L.R.A. 696. 


Privileges and immunities general- 
ly see Constitutional Law §§ 824-854. 


68. U.S. — Brunswick-Balke-Col- 
lander Co. v. Evans, 228 F, 991 [appeal 
yen 39 S.Ct. 5, 248 U.S. 587, 63 L.Ed. 


Cal.—Ex parte Sumida, 170 P. 823, 
177 Cal. 388; Ex parte Moynier, 2 P, 
728, 65 Cal. 33; West Coast Theatres 
v. Pomona, 230 P. 225, 68 Cal.App. 


. 


Colo.—McClelland v. Denve i 
126, 36 Colo. 486, ae 


Fla.—Gillooley vy. Vaughn, 
653, 92 Fla. 943.. Shims Sua: 


Idaho.—State v. Dolan, $2 P. 995, 
13 Idaho 693, 14 L.R.A.N.S. 1259 [foll 
In re Jacobs, 92 P. 1003, 13 Idaho 720]. 


La.—West Monroe vy. Newell, 11 
So. 889, 163 La. 409; Bogalusa x 
Blanchard, 74 So. 588, 141 La. aos 
State v. Judge of Section A, Criminal 
eae Court, 1 So. 487, 39 La.Ann. 


Md.—Hiller v. State, 92 A. 
Md, 385. atte rs 


Mich.—People v. Bellet, 57 N.W. 


1094,'99 Mich. 151, 41 Am.S.R. 589, 22 - 


L.R.A. 696 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 11-14] 


rights,°® destroy or appropriate private property 
without just compensation,’® impair the obligation 
of contracts’! even where they prohibit or limit the 
operation on Sunday of businesses which have been 
licensed by the state,72 or restrain personal liberty 
unduly.** The constitutional right to bear arms is 
not violated by statutes prohibiting hunting or shoot- 
ing on Sunday.’* <A statute providing for the for- 
feiture of goods offered or exposed for sale on Sun- 
day does not violate constitutional prohibitions of 
excessive fines,*® or of forfeiture of estates by rea- 
son of conviction.7® 


[§ 12] (3) Persons Who May Question Constitu- 
tionality. The rule applicable to the constitution- 
ality of statutes generally, limiting the right to ob- 
ject to constitutionality to persons who show that 
the statute affects them injuriously, actually depriv- 
ing them of a constitutional right,77 has been ap- 
plied to cases involving the constitutionality of Sun- 


SUNDAY 
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day laws.78 


[§ 13] b. Under British North America Act. The 
British North America Act placed the criminal law 
under the exclusive authority of the parliament of 
Canada;"® and, legislation regulating Sunday ob- 
servance and prescribing penalties to compel enforce- 
ment being criminal legislation, any attempt of 
the provincial legislatures to amend the existing 
anteconfederation legislation or to enact new legis- 
lation is ultra vires and void®® except that, in so 
far as the federal parliament delegates to the sev- 
eral provinces the power effectively to authorize the 
doing of matters prohibited by the general Sun- 
day laws, permissive legislation may be enacted by 
the provincial legislatures.* The Dominion parlia- 
ment may legislate generally upon the subject.§? 


[§ 14] 4. Form and Sufficiency. As in the case 
of other statutes,*® Sunday laws must comply with 


: 
‘ 
j 


Mo.—Komen y. St. Louis, 289 S.W. 
838, 316 Mo. 9. - 


Neb.—Stewart Motor Co. v. Omaha, 
235 N.W. 332, 120 Neb. 776; In re 
Caldwell, 118 N.W. 138, 82 Neb. 544. 


N.Y.—People v. Havnor, 43 N.E. 
o415°149) NeY. 2195; 52 AnvS.RuyZ07, 3. 
L.R.A. 689, 12 N.Y.Cr. 25; Lindenmul- 
ler v. People, 33 Barb. 548. 


Okl.—Ex parte Johnson, 
533, 20 Okl.Cr. 66. 


Or.—State v. Nicholls, 151 P. 473, 
77 Or. 415; Ex parte Northrup, 69 
P. 445, 41 Or. 489. 


S.C.—State v. Hondros, 84 S.E. 781, 
100 S.C. 242. 


Tenn.—Breyer vy. State, 50 S.W. 769, 
102 Tenn, 103. 


Utah.—State v. Sopher, 71 P. 482, 
25 wee 318, 95 Am.S.R. 845, 60 L.R. 
A. 468. 


Wash.—Seattle v. Gervasi, 258 P. 
328, 144 Wash, 429; State v. Berg- 
feldt, 83 P. 177, 41 Wash. 234, 6 Ann. 
Cas. 979; State v. Nichols, 69 P. 372, 
28 Wash. 628 [overr Tacoma v. Krech, 
46 PP, 255, 15 Wash, 296, 34 L.R.A. 
68]. 

Wis.—Stark v. Backus, 123 N.W. 98, 
140 Wis. 557. 


But see Eden v. People, 43 N.E. 
1108, 161 Il). 296, 52 Am.S.R. 365, 32 
L.R.A. 659 (stating that a law pro- 
hibiting barbering on Sunday was an 
unconstitutional deprivation of liber- 
ty or property without due process 
of law, but resting the holding on the 
ground that such law made an arbi- 
trary and unconstitutional classifica- 
tion). 

[a] Statutory construction held 
constitutional.—Although a construc- 
tion of a statute must not be so vague 
that it offers no standard of conduct 
by which persons can judge the legali- 
ty of their acts, a construction of an 
exception of works of necessity, hold- 
ing that it includes not merely abso- 
lute or physical necessity but all work 
essential to the moral welfare of the 
people is not so vague as to violate 
the requirement of due _ process. 
Broad-Grace Arcade Corporation v. 
Bright, 48 F.(2d) 348 [aff 52 S.Ct. 
137, 76 L.Ed. 176]. 


Due process of law generally see 
Constitutional Law §§ 956-1099. 


69. People v. Griffin, 1 Idaho 476; 
State v. Bott, 31 La.Ann. 6638, 33 Am. 
R, 224; Lindenmuller v. People, 33 
Barb. (N.Y.) 548. 


201 P. 


70. Gillooley v. Vaughn, 110 So. 
653, 92 Fla. 948; Lindenmuller v. Peo- 
ple, 33 Barb. (N.Y.) 548; Ex parte 
Johnson, 201 P. 533, 20 Okl.Cr, 66. 


71. Lindenmuller v. People, 33 
Barb. (N.Y.) 548; People v. Hoym, 
20 How.Pr. (N.Y.) 76. And see cases 
infra note 72. 


| Obligations of contracts generally 
see Constitutional Law §§ 593-777. 


72. People v. Griffin, 1 Idaho 476; 
Seabee Bott, 31 La.Ann. 663, 33 Am. 


Application of Sunday regulations 
o licensed enterprises see infra § 


73. State v. Sopher, 71 P. 482, 25 
he ae 318, 95 Am.S.R. 845, 60 L.R.A. 


74 State v. Gilletto, 120 A. 567, 
98 Conn, 702; Walter v. State, 16 Ohio 
Cir.Ct.N.S. 523. 


75. State v. Hondros, 84 S.E. 781, 
100 S.C. 242, 


76. State v. Hondros, supra. 
77. See Constitutional Law § 177. 
78. See cases infra this note. . 


[a] <Applications.—(1) A defend- 
ant who does not assert that he be- 
longs to the class that observes the 
seventh day of the week as Sunday 
was not in a position to assert the in- 
validity of the statute because of the 
lack of such exception, Stanfeal v. 
State, 84 N.E. 419, 78 OhioSt. 24, 14 
Ann.Cas. 138 [aff 29 OhioCir.Ct. 664]. 
But see Canton v. Nist, 9 OhioSt. 439 
(wherein a municipal ordinance was 
held void because of the absence of 
such an exception, although it did not 
appear from the record in the case 
that defendant was a person who con- 
scientiously observed the seventh day 
of the week as the Sabbath day was 
observed by others). (2) An objec- 
tion to the constitutionality of a pro- 
vision whereby each sale was made a 
separate offense was not available to 
one as to whom such provision was 
not sought to be applied. West Mon- 
roe v. Newell, 111 So. 889, 168 La. 409. 
(3) Where a provision limited sales 
on Sunday to those of specified arti- 
eles and at designated hours, and 
confined the right to open to drug- 
stores, one not a druggist was not en- 
titled to object to the constitutionali- 
ty of the limitations on time and on 
the character of the commodities. 
State v. Medlin, 86 S.E. 597, 170 N.C. 
682. 


79. See British North America Act 


(1867) § 91 subs 27; and cases infra 
notes 80-82. 


80. Atty.-Gen. v. Hamilton St. R. 
Co., [1903] A.C. 524; St. Prosper v 
Rodrigue, 56 Can.S.C. 156; Ouimet v. 
Bazin, 46 Can.S.C. 502; In re Legisla- 
tion, ete., 35) Can.S.C,. 581; Rex v. 
Walden, 19 B.C. 539; Rex v. Laity, 18 
B.C, 448; Reg. v. Halifax Electric 
Tramway Co., 30 N.S. 469. 


fa] Repeal of anteconfederation 
legislation on the subject does not 
give to a province to which such re- 
pealed laws were applicable the pow- 
er to enact laws regulating Sunday 
observance. In re Legislation, etc., 
385 Can.S.C. 581. 


{b] In New Brunswick (1) it was 
held that, at least as to matters with 
reference to which the Dominion par- 
liament had not legislated, the provin- 
cial legislature might enact Sunday 
regulations, without going beyond its 
powers, such legislation being a po- 
lice regulation, as to which the pow- 
ers of the provinces were not cur- 
tailed by the British North America 
Act of 1867 (Re Greene, 4 Can.Cr.Cas. 
182), (2) but there is subsequent au- 
thority holding such legislation to be, 
as to the provincial legislature, ultra 
vires (Rex v. Marsh, 41 N.B. 419). 


{c}] Anteconfederation legislation 
remains in force until repealed hy the 
Dominion parliament, and is not af- 
fected by an attempted repeal by a 
province. Rex v. Wells, 24 Ont.L. 77, 
2 Ont.W.N. 1282, 19 Ont.W.R. 452; 
Rex v. Yaldon, 17 Ont.L. 179, 12 Ont. 
W.R. 384. 

[dj] Works for general benefit of 
Canada.—The permission by the 
Dominion legislature authorizing the 
provincial legislatures to regulate the 
Sunday operation of certain corpora- 
tions of the several provinces does 
not permit such provincial regulation 
of corporations which are declared to 
be for the general benefit of Canada 
and are authorized to perform works 
falling within that object, even 
though such authority may not ac- 
tually have been exercised. Kerley v. 
London, etc., Transp. Co., 28 Ont.L. 
606 [allowing appeal 26 Ont.L. 588, 3 
Ont.W.N. 1498, 22 Ont.W.R. 646]. - 


81. Spiliotopulos v. Rex, 27 Que.K. 
B. 79, 30 Can.Cr.Cas. 123. See Dupuis 
v. Blovin, 26 Dom.L.R. 127, 24 Can.Cr. 
Cas. 441 (to same effect). 

82. In re Legislation, etc., 35 Can. 
S.C. 581. 

83. Statutory compliance with 
constitutional provisions generally 
see Statutes § 18 et seq. 
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constitutional requirements with regard to matters 
affecting the form, requisites, and validity of stat- 
utes,8* such as provisions regarding the subjects 
and titles of acts,8° and amendment or extension by 
reference;8* and similarly the rules and require- 
ments as to certainty and definiteness which prevail 
as to statutes generally®’ have been applied to stat-. 


utes prescribing regulations for 
ance.&&§ 


[§ 15] 5. Rules of Construction. 
same rules of construction are to be applied to Sun- 
day regulations as to statutes generally.*® 


SUNDAY 


Sunday observ- 


[§§ 14-15 


struction and must be given effect according to their 
terms.°® An interpretation must be adopted in ac- 
cordance with the purpose and intention of the leg- 
islature®! at the time the regulations were adopted? 
without the injection of provisions into the statute 
which were omitted by that body®*? and without ei- 
ther extension beyond,®* or limitation of,°° the nat- 
ural import of the terms employed. Sunday legis- 


lation is not to be given a narrow and technical con- 


In general, the 


If clear, 


certain, and unambiguous, they are not open to con- 


24. See cases infra notes 85, 86. 


85. See cases infra this note. 


[a] Statutes held invalid.—Ragio 
v. State, 86 Tenn. 272, 6 S.W. 401. 


[b] Adoption of constitutional 
amendment as to subject and title, 
which is prospective in its terms, 
does not render prior statutes uncon- 
stitutional for nonconformity there- 
with. Com, v. Rapp, 23 Pa.Dist. 145. 


[ec] Statutes held valid.—Bruns- 
wick-Balke-Collander Co. v. Evans, 
228 F. 991 [appeal dism 39 S.Ct. 5, 248 
U.S. 587, 63 L.Ed. 434]; Durden v. 
State, 131 S.H. 496, 161 Ga. 537; State 
v. Dolan, 92 P. 995, 13 Idaho 693, 14 L. 
R.A.N.S. 1259 [foll In re Jacobs, 92 
P. 1003, 13 Idaho 720]; Lovilia v. 
Cobb, 101 N.W. 496, 126 Iowa 557; 
West Monroe v. Newell, 111 So. 889, 
163 La. 409; State v. Bott, 31 La.Ann. 
663, 38 Am.R. 224; Komen v. St. 
Louis, 289 S.W. 838, 316 Mo. 9; Neu- 
endorff v. Duryea, 69 N.Y. 557, 25 Am. 
R. 235 [aff 6 Daly 276, 52. How.Pr. 
267]; Bothwell v. York, 140 A. 130, 
291 Pa. 368; New Castle v. Cummings, 
36 Pa.Super. 443; Com. v. Rothermel, 
27 Pa.Super. 648; Ex parte Donnel- 
lan, 95 P. 1085, 49 Wash. 460; State 
v. Bergfeldt, 83. P. 177, 41 Wash. 
234, 6 Ann.Cas. 979. 


86. See cases infra this note. 


[a] Statutes held valid.—Scales v. 
State, 1 S.W. 769, 47 Ark. 476, 58 Am. 
R. 768; State v. Bergfeldt, 83 P. 177, 
41 Wash. 284, 6 Ann.Cas, 979. 


87. Definiteness and certainty of 
statutes generally see Statutes §§ 
160-166. 


88. See cases infra this note. 


[a] Statutes held sufficient.—(1) 
A statutory provision respecting the 
hunting of “game” on Sunday, with- 
out defining that term, was sufficient- 
ly certain and unambiguous to be 
valid. Gunn y. State, 15 S.E, 458, 89 
Ga. 341. (2) A statute making it un- 
lawful to engage in any game of base- 
ball on Sunday “where any fee is 
charged” was not void for uncertain- 
ty and ambiguity. State v. Hogreiver, 
53 N.E. 921, 152 Ind. 652, 45 L.R.A. 
504. (8) The act of April 22, 1794, 
making it an offense for “any per- 
son” to “do or perform any wordly 
employment or business whatsoever 
on the Lord’s day, commonly called 
Sunday (works of necessity and 
charity only excepted)” is not void 
for uncertainty. Com. v. Philadelphia 
American Baseball Club, 138 A. 497, 
290) bas 1365 58 Ae 02% ¢4) An 
act declaring it unlawful ‘to sell or 
offer for sale any groceries or meats 
or to keep any grocery store, meat 
market or other place in which gro- 
eceries or meats are sold or kept for 
sale, on the first day of the week, 
comnonly called Sunday,” was not 
void for uncertainty. People v. De- 


rose, 203 N.W. 95, 230 Mich. 180.* 


[b] Prohibition of specific matters 
unnecessary.—A statute prohibiting 
all labor, works of charity and neces- 
sity only excepted, on Sunday is suffi- 
cient, and it is not necessary that it 
should state the particular matters, 
transactions, or businesses prohibit- 
ed. State v. Linsig, 159 N.W. 995, 178 
lowa 484. 


89. State v. Corologos, 143 A. 284, 
101 Vt. 300, 59 A.L.R. 1541; Pirkey v. 
Commonwealth, 114 S.E. 764, 134 Va. 
713, 29 A.L.R. 1290. And see cases 
infra notes 90-17. 

Construction of statutes generally 
see Statutes §§ 563-734. 

90. State v. Linsig, 159 N.W. 995, 
178 Iowa 484: Cortesy v. Territory, 
30 P. 947, 6 N.M. 682, 19 L.R.A. 349. 


91. Ill.—Richmond vy. Moore, 107 
Ill, 429, 47 Am.R. -445. 

Ind.—Carver vy. State, 69 Ind. 61, 
35 Am.R. 205. 

Neb.—Dillard v. State, 
668, 104 Neb. 209. 


N.Y.—People v. Joyce, 161 N.Y.S. 
Ae 174: App.Div. 574, 35 N.Y-.Cr. 


175 N.W. 


Erbe citer v. Hoover, 25 Pa.Super. 


Tenn.—-Consolidated Enterprises v. 
State, 263 S.W. 74, 150 Tenn. 148. 


Tex.—Ex parte Axsom, 141 S.W. 
793, 638 Tex.Cr. 627, 40 L.R.A.N.S. 179, 
Ann.Cas.1913B 794; Albrecht v. State, 
8 Tex.App. 313. 


[a] Proposed bill vetoed by gov- 
ernor, designed to repeal in part the 
Sunday laws and to authorize the do- 
ing on that day of specified acts, in- 
dicates, if anything, a legislative in- 
tention that the legislature, by fail- 
ing to enact the bill over the veto, in- 
tended the statutes proposed to be 
repealed to remain of full force and 
effect, and the acts therein dealt with 
to remain within the general prohibi- 
tion, but properly such a proposed bill 
is not to be considered at all in arriv- 
ing at the construction and applica- 
tion of the Sunday laws. Charleston 
Oil Co. v. Poulnot, 141 S.E. 454, 143 
S.C. 283, 60 A.L.R. 750. 


92. Carver y. State, 69 Ind. 61, 35 
Am.R. 205; People v. Finn, 110 N.Y. 
S. 22, 57 Misc. 659; Ex parte Roger- 
son, 9 N.S.WalesL. 30. 


$3. Richmond v. Moore, 
429, 47 Am.R. 445. 


[a] Act authorizing certain con- 
duct of a specified nature to be done 
on Sunday is not to be construed as a 
penal regulation, so that a person can 
be punished, under such act, for ex- 
ceeding the authority conferred. 
People v. Paratze, 22 Porto Rico 35. 


94 Ala.—Ex parte Stollenwerck, 
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struction®* but a reasonable and common sense in- 
terpretation must be given to such legislation®’ such 
as will render the legislative intention effectual,°® 


78 So. 454, 201 Ala. 392 [rev Stollen- 
werck v. State, 77 So. 52, 16 Ala.App. 
214, and mandate conformed to 78 So. 
991, 16 Ala.App. 698]. 


Iowa.—State v. Linsig, 159 N.W. 
995, 178 Iowa 484. 
Ky.—Campbell v. Young, 9 Bush 


robe Murphy v. Simpson, 14 B.Mon. 


Eng.—Rex v. Whitnash, 7 B.C. 596, 
14 E.C.L. 268, 108 Reprint 845. 


Ont.—Atty.-Gen. v. Hamilton St. R. 
Co., 24 Ont.A, 170 [aff 27 Ont. 49]. 


95. State v. Linsig, 159 N.W. 995, 
178 Iowa 484. 


96. Krieger v. State, 160 P. 36, 12 
Okl.Cr. 566; Com. v. Rapp, 23 Pa.Dist. 
145; State v. Herald, 92 P. 376, 47 
Wash, 538, 20 L.R.A.N.S, 433. 


97. D.C.—Siddons vy. Edmonston, 
42 App.D.C. 459. 


Idaho.—State v. Dolan, 92 P. 995, 
13 Idaho 693, 14 L.R.A.N.S. 1259 [foll 
a = Jacobs, 92° PP. 1003,, 13, tdaho 

0}. 


Neb.—Liberman v. State, 42 N.W. 
419, 26 Neb. 464, 18 Am.S.R. 791. 


Okl.—Krieger v. State, 160 P. 36, 
12 Okl.Cr. 566. 


Pa.—Com, v. Rapp, 23 Pa.Dist. 145. 


vVt.—State v. Carologos, 143 A. 284, 
101 Vt. 300, 59 A.L.R. 1541. 


Va.—Pirkey v. Commonwealth, 114 
S.E. 764, 1384 Va. 718, 29 A.L.R. 1290: 


Wash.—State v. Herald, 92 P. 376, 
47 Wash. 538, 20 L.R.A.N.S. 433. 


98. Ky.—Campbell yv. Young, 9 
Bush 240; Murphy vy. Simpson, 14 B. 
Mon. 337. 


Neb.—Dillard v. 
668, 104 Neb. 209. 


N.H.—George v. George, 47 N.H. 27. 


N.Y.—People v. Kingston, 139 N.Y. 
S. 649, 27 N.Y.Cr. 184. 


Okl.— Krieger y. State, 160 P.° 36, 
12 Okl.Cr. 566. 


Pa.—Com,. v. Matthews, 2 Pa.Dist. 
13, 12 Pa.Co. 149 [aff 25 A. 548, 152 Pa. 
166, 18 L.R.A, 761]; Com. v. Wald- 
man, 8 Pa.Co. 449 [aff 21 A, 248, 140 
Pa. 89, U1 ERAS b6S1- 


SqeS tee v. State, 8 Tex.App. 


vt.—State v. Carologos, 143 A, 284, 
101 Vt. 300, 59 A.L.R. 1541. 


Va.—Pirkey Bros. v. Common- 
wealth, 114 S.E. 764, 134 Va. 713, 29 
A.L.R. 1290. 


N.S.Wales.—Ex parte Rogerson, 9 
N.S.WalesL.R. 30. 


[a] Statutory exceptions (1) are 
to be so construed as to except the 
persons and things intended by the 


State, 175 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 15) 


in view of the evil sought to be suppressed.?® Un- 
less a contrary intention is plainly apparent, the 
language in such laws is to be presumed to have been 


used in its ordinary signification.1 


to be presumed to have been inserted for some pur- 
pose;* and all are to be given meaning and effect, 
A considerable change in phraseolo- 
gy from that employed in prior Sunday legislation 
indicates that a change of meaning was also in- 
A construction is, if possible, to be put 
upon Sunday laws which will render their opera- 
tion constitutional. The language is to be construed 
so as to adapt its meaning to the manners, habits, 
wants, and customs of the people it is to affect.® 
The literal meaning of the words need not be fol- 
lowed in eases where doing so would lead to mani- 


if possible. 


tended.# 


legislature to be exempted (Rosen v. 
State, 3 OhioN.P.N.S. 276), (2) but are 
not to be construed as a legislative 
permission in favor of the persons 
or things excepted authorizing the 
performance of any acts or the trans- 
action of any matters on Sunday, 
Simply leaving the law as to such ex- 
cepted matters as it stood prior to 
any legislation (Komen v. St. Louis, 
289 S.W. 888, 316 Mo. 9). 


[b] Effect of permissive statute.— 
Rev. Codes § 6220, providing that 
whenever any act of a secular nature, 
other than a work of necessity or 
mercy, is appointed by law or con- 
tract to be performed upon a par- 
ticular day, which day falls upon a 
holiday, it may be performed on the 
next business day with the same ef- 
fect as if it had been performed upon 
the day appointed, does not embody 
a prohibition, but merely provides an 
extra day of grace, so that any of 
the acts specified may be lawfully 
done on a holiday, including Sunday, 
declared a holiday by § 6217. State v. 
Alderson, 142 P. 210, 49 Mont. 387, 
Ann.Cas.1916B 39. 


99. State v. Morris, 155 P. 296, 28 
Idaho 599, L.R.A.1916D 573; State v. 
Penny, 111 P. 727, 42 Mont. 118, 31 
TR. A:N.S. 1155. 


1. Ala.—Sparrenberger v. State, 53 
Ala. 481, 25 Am.R. 643. 


Ga.—Gunn vy. State, 15 S.E. 458, 89 
Ga. 341. 


Idaho.—State v. Morris, 155 P. 296, 
28 Idaho 599, L.R.A.1916D 573; Ex 
parte Bossner, 110 P. 502, 18 Idaho 
isa ee 


Tll.—Richmond v. Moore, 107 Ill. 
429, 47 Am.R. 445. 
N.Y.—People v. Joyce, 161 N.Y.S. 


771, 174 App.Div. 574, 35 N.Y.Cr. 309. 
Ohio.—Bloom v. Richards, 2 Ohio 
St. 387. 


Tenn.—Ragio v. State, 6 S.W. 401, 86 
Tenn. 272. 


2. Bloom v. Richards, 2 OhioSt. 
387. 

3. Brand v. State, 60 S.EH. 339, 3 
Ga.App. 628; Dillard v. State, 175 N. 


W. 668, 104 Neb. 209; Ex parte Ling- 
enfelter, 142 S.W. 555,,64 Tex.Cr.. 30 
Ann.Cas.1914C 765. 


4 I1l1—Richmond v. 
Ill. 429, 47 Am.R. 445. 


Mass.—Bennett v. Brooks, 9 Allen 
118. 


N:H.—Corey v. Bath, 35 N.H: 530; 
Varney v. French, 19 N.H. 233. 


Ohio.—Bloom v. Richards, 
St. 387. 


Moore, 107 
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SUNDAY 


Every word is 


Pa.—Com. v. Burry, 5 Pa.Co. 481. 


5. Idaho.—State v. Morris, 155 P. 
296, 28 Idaho 599, L.R.A.1916D 573. 


Ohio.—Rosen v. State, 3 OhioN.P. 
N.S. 276. 


S.C.—Xepapas v. Richardson, 146 
S.E. 686, 149 S.C. 52 [foll Carpenter v. 
Rector, 146 S.E. 698, 149 S.C. 188; 
Armstrong Pharmacy v. Rector, 146 
SiH, 6923.41 49S. C1871. 


Tenn.—Consolidated Enterprises v. 
State, 263 S.W. 74, 150 Tenn. 148. 


Tex.—Searcy v. State; 51 S.W. 1119, 
40 Tex.Cr,. 460. 


[a] Constitutional limitations on 
jurisdiction.— Where the constitution 
limited the jurisdiction of magis- 
trates to cases involving a certain 
sum of money, a statute authorizing 
the confiscation, in proceedings be- 
fore magistrates, of goods exposed 
for sale in violation of the Sunday 
laws, was to be construed as authoriz- 
ing prosecutions before, and confisca- 
tion by, magistrates up to the consti- 
tutional amount, and hence as being 
valid, although for sums beyond such 
amount the magistrate could not take 
jurisdiction. Xepapas v. Richardson, 
146 S.E. 686, 149 S.C. 52, [foll Car- 
penter v. Rector, 146 S.B. 693, 149 S.C. 
188; Armstrong Pharmacy v. Rector, 
146 S.B. 692, 149 S.C. 187]. 


[b] Grant of special privileges is, 
as a rule of construction, to be pre- 
sumed not to have been intended. 
State v. Fernandez, 2 So. 233, 39 La. 
Ann. 538. 


6. Carver v. State, 69 Ind. 61, 35 
Am:R.. 205;, Com:*v. Lowisville, etc., 
R. Co, 80 Ky. 291, 3 Ky.L. 788, 44 
Am.R. 475; Ex parte Roquemore, 131 
S.W. 1101, 60 Tex.Cr. 282, 32, L.R.A. 
N.S. 1186; Pirkey v. Commonwealth, 
114 S.B. 764, 134 Va. 718, 29 A.L.R. 
1290. 


7. Ross v. State, 36 N.E. 167, 9 


Ind.App. 35. 
8 Ross v. State, 36 N.E. 167, 9 
Ind.App. 35; People v. Hemleb, 111 


N.Y.S. 690, 127 App.Div. 356, 22 N.Y. 
Crib 


[a] Amendment is to be construed, 
where more than one construction is 
possible and there is nothing in the 
amendment itself to indicate which 
shall be chosen, to harmonize with the 
spirit and intention of the Sunday 
laws amended by it. Ex parte Klune, 
240 P. 786, 74 Mont. 332. 


9. Construction of statutes gener- 
ally with reference to other laws see 
Statutes §§ 619-629. 


10. Xepapas v. Richardson, 146 S. 
BH. 686, 149 S.C. 52 [foll Carpenter v. 
Rector, 146 S.E. 693, 149 S.C. 188; 
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fest absurdity,” but the whole act will be construed 
together and the instrument construed in pursuance 
of the legislative intent thus revealed.’ In the same 
way as other statutes,? Sunday laws are to be con- 
strued with reference to the general system of laws 
of which they form a part,!® and, when appearing 
in a code, they are to be construed consistently with 
the provisions thereof and in the light of such pro- 
visions and of the code system, in the same manner 
as other codified legislation.11 
than one exist on the same subject, they are to be 
construed, if possible, so as to give effect to all.1? 
Such general canons of statutory construction as 
the rule of construing statutes in pari material? 
and the rules of expressio unius!* and of ejusdem 
t generis!® have been applied to this class of laws;1® 


Where more statutes 


Armstrong Pharmacy v. Rector, 146 
S.E. 692, 149 S.C. 187]. 


lI. People v. Joyce, 161 N.Y.§. 771, 
174. App.Div. 574, Noy, Cre 3090s 
Cheeves v. State, 114 P. 1125, 5 Okl. 
Cr. 361; Xepapas v. Richardson, 146 
S.E. 686, 149 S.C. 52 [foll Carpenter 
v. Rector, 146 S.E. 698, 149 S.C. 188; 
Armstrong Pharmacy v. Rector, 146 
S.H. 692, 149 S.C. 187]; Palmetto Golf 


Club v. Robinson, 141 S.E. 610, 143 
S.C. 347. 
[a] Title or heading of the code 


chapter under which a Sunday law ap- 
pears, it has been held, may be re- 
sorted to as-an aid to construction 
only where the language of the stat- 
ute is doubtful or ambiguous. State 
youoaaetes 159 N.W. 995, 178 Iowa 


Construction of revisions and codes 
generally see Statutes §§ 648-651. 


wer Cincinnati v. Rice, 15 Ohio 


13. “In pari materia” see In 31 C. 
J. p 358 text and notes 84, 85. 


Construction together of statutes 
relating to the same subject matter 
generally see Statutes §§ 620-623. 


14. “Expressio unius est exclusio 
alterius” 25 C.J. p 220. 


Express mention as implied exclu- 
sion in statutes generally see Statutes 
§ 582. 


15. 
1255. 


Application of rule to construction 
of statutes generally see Statutes § 
Eye is 


16. See cases infra this note. 


[a] Expressio unius.—(1) A stat- 
ute prohibiting service of process on 
Sunday, which is defined as being 
from sunrise to midnight, is to be 
construed as authorizing it prior to 
sunrise. Harrison v. Wallis, 90 N.Y. 
S. 44,.44 Mise. 492 (construing New 
Mexico statute). (2) Where the stat- 
ute, in addition to general exceptions, 
specifically enumerated certain excep- 
tions, no other added exceptions be- 
yond the general exceptions were in- 
tended. Capital Theatre Co. v. Com- 
monwealth, 199 S.W. 1076, 178 Ky. 
780. (3) A statute forbidding the 
sale of intoxicating liquors on Sun- 
day is by its terms exclusive of sales 
of nonintoxicating liquors on that 
day. Spiliotopulos v. Rex, 27 Que.K. 
B. 79, 30 Can.Cr.Cas. 123. 


[b] Construction in pari materia. 
—(i) A statute which prohibited the 
carrying on of one business only on 
Sunday, although in the form of an 
independent enactment, was to be re- 
garded as in pari materia with the 


“Ejusdem generis” 19 C.J. p 
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and, in like manner, they are to be construed ac- 
cording to the rules prescribed by statute for the 
construction of statutes generally.*? 


Construction as penal or remedial statutes. 
authorities are not in harmony as to whether stat- 
utes regulating the observance of the Sabbath should 
receive a strict or a liberal construction;'® in some 
jurisdictions it has been held that these statutes 


general laws upon the same subject. 
Stanfeal v. State, 84 N.E. 419, 78 Ohio 
St. 24, 14 Ann.Cas. 138 [aff 29 Ohio 
Cir.Ct. 664]; Robins v. State, 19 Ohio 
N.P.N.S. 606. (2) A subsequent stat- 
ute must be construed in pari materia 
with the original Sunday legislation 
upon which it is based and whose 
terms are substantially readopted by 
the later legislation. Com. v. Burry, 
5 Pa.Co. 481; Reg. v., Albertie, 3 Can. 
Cr.Cas. 356. See Hamilton v. Boston, 
14 Allen (Mass.) 475 (recognizing and 
applying the same principle of statu- 
tory construction in an analogous 
case); Southern R. Co. v. Wallis, 66 
S.E, 1370, 1338-Ga. 5653, 30 L.R.A.N.S. 
401, 18 Ann.Cas. 67 (to same effect) ; 
Atty.-Gen, v. Hamilton St. R. Co., 24 
Ont.A. 170 [aff 27 Ont. 49] (applying 
the rule). (3) However, a construc- 
tion in pari materia will not be given 
to a plain and unambiguous statute 
where to do so would result in giving 
it an absurd and unreasonable opera- 
tion. Cortesy v. Territory, 30 P. 947, 
6 N.M. 682, 19 L.R.A. 349. 


{c] Ejusdem generis.—(1) Where 
the statute, in addition to the general 
prohibition, enumerates specific class- 
es of persons or acts, the doctrine of 
ejusdem generis is applicable in de- 
termining whether a person or act not 
specifically named is within the gen- 
eral prohibition. Clinton v. Wilson, 
101 N.E. 192, 257 Ill. 580; State v. 
Prather, 100 P; 57, 79 Kan. 518, 21 L. 
R.A.N.S. 28, 181 Am.S.R, 539; Ben- 
nett v. Brooks, 9 Allen (Mass.) 118; 
State v. Chamberlain, 127 N.W. 444, 
a02> Minn. 952; 230 "LRA. NiS/15335,0 21) 
Ann.Cas, 679; Ex parte Neet, 57 S.W. 

°1025, 157 Mo. 527, 80 Am.S.R. 638 
Loverr State v. Williams, 35 Mo.App. 
541]; St. Louis Agricultural, ete., As- 
soc. v. Delano, 18 S.W. 1101, 108 Mo. 
217 [aff 37 Mo.App. 284]; Corey v. 
Bath, 35 N.H. 530; Eden Musee 
American Co. v. Bingham, 108 N.Y.S. 
200, 58 Misc. 644, 22 N.Y.Cr. 34 [rev 
on other grounds 110 N.Y.S. 210, 125 
App.Div. 780]; People v. Finn, 110 
IN ee ay SIMISC 65962 2h UN. Yer, 
55; Keith, etc., Amusement Co. v. 
Bingham, 108 N.Y.S. 205 [rev on 
other grounds 110 N.Y.S. 219, 125 App. 
Div. 791]; Zucarro v. State, 197 S.W. 
982, 82 Tex.Cr. 1, L.R.A.1918B 354; 
Ex parte Lingenfelter, 142 S.W. 555, 
64 Tex.Cr. 380, Ann.Cas.1914C 1765; 
Ex parte Roquemore, 131 S.W. 1101, 
607 Dex Cr 28257 32% de RA.NiSy ULC 
Hanks v. State, 99 S.W. 1011, 50 Tex. 
Cr. 577; Palmer v. Snow, [1 j! 

B. 725; Rex v. Whitnash, 7 B.&C. 
14 E.C.L, 268, 108 Reprint 845; 
man vy. Breach, 7 B.&C. 96, 14 E.C.L. 
52, 661; Reg. v. Cleworth, 4 B.&S. 927, 
116 B.C.L. 927, 122 Reprint 707; Peate 
v. Dicken, 1. C.M.&R. 422; Cote v. 
Friesen, 31 Man. 334, [1921] 38 West. 
Wkly. 436; Atty.-Gen. v. Hamilton 
Sti, R. Co., 24 Ont.A. 170. [aff.27 Ont. 
49]; Rex v. Wells, 24 Ont.L. 77, 2 Ont. 


W.N. 1232, 19 Ont.W.R. 452; Rex v. 
Powell, 19 Ont.W.R. 459; Hespeler y. 
Shaw, 16 U.C.Q.B. (Ont.) 104;. Ham- 


ren v. Mott, 5 Terr.L. 400, 7 Can.Cr. 
Cas. 188; Richards v. Job, New- 
foundl. 642. See Fichtenberg v. At- 
lanta, 54 S.E. 933, 126 Ga. 62; Rucker 
v. State, 7 So. 223, 67 Miss. 328; Ter- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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are penal, and are to be strictly construed and not 
extended by construction,!® although even under this 


rule they are not to be construed so strictly as to 
defeat the obvious intention of the legislature ;*° 


The 


ritory v. Davenport, 124 P. 795, 17 N. 
M. 214, 41 L.R.A.N.S. 407 [foll Ter- 
rltory.iv. Bart, 124 P) i 9e~ TT NeMe 
222] (all to same effect); Jensen v. 


State, 19 N.W. 374, 60 Wis. 577 (ap- |. 


plying, to same effect, the doctrine of 
noscitur a sociis). (2) However. this 
canon of construction is not absolute 
but is only to aid in ascertaining the 
legislative intention and should not 
be applied where a contrary legisla- 
tive intent is manifested. State v. 


Prather, 100, P. 57, 79 Kan. 513, 21 
L.R.A.N.S. 23, 181 Am.S.R. 539; St. 
Joseph v. Elliott, 47 Mo.App. 418; 


State v. Williams, 35 Mo.App. 541-549; 
Dillard vy. State, 175 N.W. 668, 104 
Neb. 209; Moore v. Owen, 109 N.Y.S. 
585, 58 Misc. 332, 22 N.Y.Cr. 58; Mat- 
ter of Hammerstein, 108 N.Y.S. 197, 
57 Mise. 52. (3) The rule has no ap- 
plication where the specific words of 
the statute are not followed by any 
general words. Grimes v. State, 200 
S.W. 378, 82 Tex.Cr. 512. 


17. Md.—Callan v. State, 
350, 156 Md. 459. 


Mont.—State v. Penny, 111 P. 727, 
42 Mont. 118, 31 L.R.A.N.S. 1155. 


144 A. 


Neb.— Wirth v. Calhoun, 89 N.W. 
785, 64 Neb. 316. 
Y.—Moore v. Owen, 109 N.Y.S. 


N. 
585, 58 Misc. 332. 


Okl.—State v. Smith, 198 P. 879, 
19 Okl.Cr. 184; Cheeves v. State, 114 
P, 1125, 5 Okl.Cr. 361. ‘ 


Tex.—McLeod v. State, 180 S.W. 
117, 77 Tex.Cr. 365, L.R.A.1916B 1124. 


[a] Rule applied.—A statute im- 
posing a fine payable to the ‘‘county” 
on conviction of Sabbath breaking be- 
fore a justice of the peace applies to 
Baltimore city, in view of the code 
provision that the word ‘“‘county’’ in 
statutes should be construed to in- 
clude such city, unless that construc- 
tion were unreasonable. Callan v. 
State, 144 A. 350, 156 Md, 459. 


Statutory rules and provisions for 
ah antag generally see Statutes §§ 
, Ue 


18. Philadelphia, etc., 
Md. 409, 40 Am.R. 415. 
infra notes 19-22. 


R..-Co.,' 56 
And see cases 


19. Ala.—Flanagan v. Meyer, 41 
Ala. 132. 

Fla.—Hooks v. State, 50 So. 586, 
58 Fla. 57. 


Ga.—Ellis v. State, 63 S.B. 588, 5 Ga. 
App. 615. 


Kan.—State v. Prather, 100 P. 57, 79 
Sate p 21 L.R.A.N.S. 23, 181 Am.S. 
R. 339, 


Mass.—Com. v. Alexander, 70 N.H. 
1017, 185 Mass, 551. 


Mo.—Ex parte Neet, 57 S.W. 1025, 
157 Mo. 527, 80 Am.S.R. 638; St. Louis 
Agricultural, etc., Assoc. v. Delano, 
18 S.W. 1101, 108 Mo. 217 [aff 37 Mo. 
App. 284]. 


N.M.—Territory v. Davenport, 124 
P, 795, 17 N.M. 214, 41 L.R.A.N.S. 407 
{foll Territory v. Hart, 124 P. 798, 
17 N.M. 222). 


in other jurisdictions, it is held that, as they are 
remedial statutes, in harmony with the religious 
sentiment of the public, and also tend to promote 
public morals and good order, they must be liber- 
ally construed,?! although even so they are to be 


Ohio.—Richards v. State, 143 N.E. 
714, 110 OhioSt. 311; Hastings v. 
Columbus, 42 OhioSt. 585; Bloom v. 
Richards, 2 OhioSt. 387. 


Okl.—Helm v. Briley, 87 P. 595, 17 
Ok]. 314. 


Pa.—Com. v. Breitinger, 40 Pa.Co. 
617. But see Com. v. Hoover, 25 Pa. 
Super. 133, 140 (holding it the court’s 
duty to construe such a regulation 
“in such a spirit as to facilitate in- 
stead of defeat its enforcement”); 
Com. v. Burry, 5 Pa.Co. 481, 487 (‘The 
courts have always regarded it as 
wise legislation, which is entitled 
to a fair interpretation and full en- 
forcement’”’). 


Tenn.—State v. Nashville Baseball 
Assoc., 211 S.W. 357, 141 Tenn. 456, 
4 A.L.R. 368. See Amis v. Kyle, 10 
Tenn. 31, 24 Am.D. 463 (to same ef- 
fect). 


W.Va.—Raines v. Watson, 2 W.Va. 
372. 


Can.—Rex v. Charron, 
Cas, 241; 
Cas:''35 6. 


Ont.—Atty.-Gen. v, Hamilton St. R. 
Co., 24 Ont.A. 170 [aff 27 Ont. 49]; 
Wilt'v. Lai, 7 U.C.Q.B. 535. 


Que.—Rex v. “The Stadium’, 18 
Dom.L.R. 85, 23 Can.Cr.Cas. 84, 50 
Can.L.J. 626. 


20. Del.—Walsh v. State, 136 A. 
160, 33 Del. 353 [aff 139 A. 257, 33 Del. 
514, 56 A.L.R. 810]. 


Ga.—Hall v. State, 3 Ga. 18. 


Ind.—State v. Hogreiver, 53 N.E. 
921, 152 Ind. 652, 45 L.R.A. 504; Ross 
v. State, 36 N.E. 167, 9 Ind.App. 35. 


N.M.—Cortesy v. Territory, 30 P. 
947, 6 N.M.. 682, 19 L.R.A. 349, 


Pea gto v. Coleman, 60 Pa.Super. 


21. Kreider v. State, 147 S.W. 449, 
103 Ark. 438; Tucker v. West, 29 Ark. 
386; People v. Dunford, 100 N.E. 4338, 
207 N.Y. 17; Smith v. Wilcox, 24 N.Y. 
353, 82 Am.D. 302 [aff 25 Barb. 341 
(aff 19 Barb. 581)]; People v. Joyce, 
161 N.Y.S. 771, 174 App.Div. 574, 35 
N.Y.Cr. 309; Brunnett v. Clark, Sheld. 
(N.Y.) 500; Key System Institute v. 
Weissman, 191 N.Y.S. 320, 117 Misc. 
295, 39 N.Y.Cr. 337; Hamlin v. Ben- 
der, 155 N.Y.S. 968, 92 Misc. 16, 34 
N.Y.Cr. 16 [aff 159 N.Y.S. 1117 mem]; 
McCormick v. Hazard, 136 N.Y.S. 91, 
77 Misc. 190; People v. Zimmerman, 
95 N.Y.S. 136, 48 Misc. 203; People 
v. Ebbets, 172 N.Y.S. 599, 36 N.Y.Cr. 
117; Northrup v. Foot, 14 Wend. (N. 
Y.) 248; Fennell v. Ridler, 5 B.&C. 
406, 108° Reprint 151, 11 BC. Sits: 
Smith v. Sparrow, 4 Bing. 84, 13 E.c. 
L. 411, 130 Reprint 700, 2 C.&P, 544, 
12 E.C.L. 723, 172 Reprint 247: Ex 
parte Middleton, 3 B.&C, 164, 10 B.C.L. 
838, 107 Reprint 695. See State—v. 
Penny, 111 P. 727, 42 Mont. 118, 31 L. 
R.A.N.S. 1155 (where a = statutory 
modification of the rule regarding 
construction of penal statutes, pro- 
viding that they should be construed 
according to the fair import of their 
terms, with a view to effect their ob- 


15 Can.Cr. 
Reg. v. Albertie, 3 Can.Cr. 
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limited by the reasons for their enactment.22 


[§ 16] 6. Repeal. 


In the same manner as other 
statutes generally, Sunday laws may be repealed2* 
not only by nonuser?* but by implication,?®> where 
subsequent statutes cover the same ground.?é 


[§ 17] C. Acts and Matters Prohibited—1. Scope 


SUNDAY 


jects, was held applicable to Sundayy er Persons does not demonstrate that 


legislation); Cheeves vy. State, 114 P. 
1125, 5 Okl.Cr. 361 (to same effect). 
But see People v. Friedman, 142 N.Y. 
S. 367, 370, 157 App.Div. 437, 30 N.Y. 
Cr. 121 (where it is said: ‘A prohibi- 
tory statute, affecting personal lib- 
erty, and providing for the punishing 
of violations thereof criminally, 
should not be deemed to forbid acts 
not clearly within the scope of its 
provisions’); Reid v. Wilson, [1895] 
1 Q.B. 315 (holding that a Sunday 
law against keeping open, being a 
penal law, was to be strictly construed 
as to the persons subject to its pro- 
visions); Rex v. Whitnash, 7 B.&C. 
596, 14 E.C.l. 268, 108 Reprint 845 
(where the rule of strict construction 
as a penal statute is announced). 


[a] In Louisiana, it has been held 
that exemptions from the operation of 
Sunday laws are to be construed 
strictly. State v. Fernandez, 2 So. 
233, 39 La.Ann. 588. 


22. People v. Dunford, 100 N.E. 
ASO «Nec 1 Ts 


23. Ward v. Ward, 77 N.W. 965, 
75 Minn. 269. And see cases passim 
infra this section. 


[a] Repeal limited by legislative 
intent.—An act prohibiting hunting 
and fishing on the Sabbath was not 
repealed by a later statute which re- 
stricted methods of fishing and es- 
tablished closed seasons for the dif- 
ferent species, declaring an intention 
to supply the place of the earlier stat- 
ute, and to repeal it. Com. v. Roth- 
ermel, 27 Pa.Super. 648. 


[b] In Canada the provincial leg- 
islatures cannot repeal the antecon- 
federation Sunday legislation. Rex 
v. Wells, 24 Ont.L. 77, 2 Ont.W.N. 
1232, 19 Ont.W.R. 452; Rex v. Yaldon, 
17 Ont.L. 179, 12 Ont.W.R. 384. 


[ec] BRepeal of section by refer- 
ence.—It has been held that a section 
making an exception to the general 
operation of the statute might be 
repealed by reference to its title only 
and without reénacting the whole 
law. Seales v. State, 1 S.W. 769, 47 
Ark. 476, 58 Am.R. 768. 


Repeal of statutes generally see 
Statutes §§ 498-552. 


24. District of Columbia v. Robin- 
son, 30 App.D.C. 2838, 12 Ann.Cas. 1094; 
O’Hanlon v. Myers, 44 S.C.L. 128. 
See Com. v. Sherman, 14 Pa.Dist.&Co., 
4,11 [cit Cye] (intimating that there 
has been a partial repeal by nonuser 
of the Act of 1794). 


[a] Effect of successive reénact- 
ments.—Where the statute has been 
reénacted several times such conduct 
conclusively rebuts any inference 
that the statute has become obsolete 
from desuetude. Cain v. Daly, 55 S. 
H. 110, 74 S.C. 480. 


[b] However, the fact that a law 
has been but little enforced does not 
justify or require its nullification. 
Brunswick-Balke-ColNander Co. vy. 
Evans, 228 F. 991 [appeal dism 39 S. 
@t.>5, 248 U.S. 587, 63 Ld. 434]; 
Pirkey v. Commonwealth, 114 S.E. 
7164, 134 Va. 718, 29 A.L.R. 1290. See 
Cain v. Daly, 55 S.H. 110, 74 S.C. 480 
(holding that the fact that the law 
sought to be enforced has been al- 
lowed to remain inoperative as to oth- 


it is not a continuing valid law). 


Repeal by monuser generally see 
Statutes § 532. : 4 


25. See cases infra note 26, 


[a]. Adoption of constitutional 
amendment.—The adoption of a con- 
Stitutional amendment, not expressly 
repealing Sunday legislation, has been 
held not to work an implied repeal of 
such legislation, constitutional when 
passed, where the terms of such 
amendment were prospective only. 
Ex parte Burke, 59 Cal. 6, 43 Am.R. 
231. See Com. vy. Rapp, 23 Pa.Dist. 145 
(holding a prior statute not to have 
been rendered unconstitutional by 
such legislation). 


[b] Doctrine held inapplicable.— 
(1s); Pen. Code (1911) art 302, pro- 
hibiting certain amusements on Sun- 
day, was not affected by art 1480, 
making theaters public houses of 
amusements to be regulated by law 
and ordinance. Zucarro v. State, 197 
S.W. 982, 82 Tex.Cr. 1, L.R.A.1918B 
354. (2) Acts (1907) p 259 c¢ 138, in 
§§ 4, and 5, making it an offense pun- 
ishable by fine and imprisonment to 
retail liquors in certain quantities 
without a license, and in § 14 making 
it an offense with the same punish- 
ment for any retailer “having a li- 
cense” to keep his place open on Sun- 
day, was not so inconsistent with 
Pen. Code (1895) art 199, making it 
an offense punishable by fine for any 
merchant to sell goods or keep his 
place of business open on Sunday, as 
impliedly to repeal it, since, under the 
Penal Code, a person would be guilty 
of selling liquor on Sunday whether 
or not he had a license, and the act 
of 1907 related to dealers having a 
license. Bx parte Wright, 120 S.W. 
868, 56 Tex.Cr. 504. (8) The Penn- 
sylvania acts for licensing inns and 
taverns did not repeal the act of 
April 22,\ 1794, forbidding ordinary 
employment on Sunday, as to inn- 
keepers. Omit v. Com., 21 Pa. 426. 
(4) Where a statute prohibited Sun- 
day “playing, sports, pastimes, or di- 
versions,” a later statute authorizing 
public playground or park commis- 
sioners to raise funds by permitting 
the playing of games, for which ad- 
mission was charged, not more than 
twice a week in such parks or play- 
grounds, did not repeal the Sunday 


law but was to be construed as per-: 


mitting such games as were de- 
scribed to be played on any other two 
days of any week than Sunday. Baird 
v. South Orange Recreation Commis- 
sioners, 154 A. 204, 108 N.J.Eq. 91. 


Repeals by implication generally 
see Statutes §§ 508-551. 


26. District of Columbia v. Robin- 
son, 30 App.D.C. 283, 12 Ann.Cas. 1094; 
Johns v. State, 78 Ind. 332, 41 Am.R. 
577; Ex parte Donnéllan, 95 P. 1085, 
49 Wash. 460. See Nelson v. Pyramid 
Harbor Packing Co., 30 P. 1096, 4 
Wash. 689 (to same effect). 


27. Merritt v. Earle, 29 N.Y. 115, 
86 Am.D. 292 [aff 31 Barb. 38]; Com. 
v. Conway, 2 Leg.Chron. (Pa.) 329; 
Richards v. Job, 7 Newfoundl. 642. 
But see Graham v. State, 183 S.W. 
988, 985, 184 Tenn, 285 (“The common 
law recognized the sanctity of the 
Lord’s day’’). 
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and Extent of Sunday Laws in General—a. Status 
of Unprohibited Acts. I 
ance of Sunday is a duty of imperfect obligation ;27 
all prohibitions of ordinary business on the day come 
from statute?® and, aside from judicial transactions, 
all acts not otherwise unlawful and not prohibited 
by statute may be lawfully done.?9 


At common law the observ- 


The illegality 


[a] Maritime law.—(1) It has 
been said that Sunday does not seem 
to be recognized by the maritime law 
(Philadelphia, ete., R. Co. v. Phila- 
delphia, etc., Steam Towboat Co., 23 
How. (U.S.) 209, 16 L.Ed. 433 [aff 19 
F.Cas.No. 11,085, 5 Am.L.Reg. 280]; 
Pearson vy. The Alsalfa, 44 F. 358. 
See Powhatan Steamboat Co. v. Ap- 
pomatox R. Co., 24 How. (U.S.) 247, 
16 L.Ed. 682 [holding that a state 
statute prohibiting Sunday labor did 
not make illegal the carriage of goods 
by interstate steamer service which 
had commenced on a previous day but 
that such transportation, and stop- 
ping in its course at an intermediate 
point, was lawful]; Richards vy. Job, 
7 Newfoundl..642 [holding that a 
seal fishing expedition on the high 
seas was not within the classes pro- 
hibited by the statute of 29 Charles 
II ec 2]), (2) but there is authority 
holding to the direct contrary (Gau- 
thier v. Cole, 17 F. 716). 


[b] However (1) the adoption by 
directors of corporations of by-laws 
to secure the observance of Sunday 
is not repugnant to the common law. 
In. re Granger, 7 Phila. (Pa.)- 350: 
(2) Thus the closing of a library on 
Sunday is in harmony with the spirit 
of the law. In re Granger, supra. 


28. State v. Chicago, etc.,, R. Co., 
143 S.W. 785, 239 Mo. 196; Merritt v. 
Earle, 31 Barb. (N.Y.) 38 [aff 29 N.Y. 
115, 86 Am.D. 292]; Richards v. Job, 
7 Newfoundl. 642, 651. See Com. v. 
Teamann, 1 Phila. (Pa.) 460 (recog- 
nizing the rule). 


“Except as arising out of the reli- 
gious discipline enjoined by the canon 
law, and the legal restraints imposed 
by statute, no distinction is drawn be- 
tween men’s conduct on the Sunday 
and their conduct on any other day of 
the week.” Richards v. Job, supra. 


29. U.S.—Shubert Theatrical Co. v. 
Rath, 271 F. 827, 836 [quot Cyc]. 


Br scx oe Tipapaes v. Brooks, 9 Allen 


Minn.—Ward v. Ward, 77 N.W. 965, 
75 Minn. 269. 


Mo.—State v. Chicago, etc., R. Co., 
143 S.W. 785, 239 Mo. 196. 


Nev.—State v. California Min. Co., 
13 Nev. 203. 


N.Y.—Merritt v. Earle, 29 N.Y. 115, 
86 Am.D. 292 [aff 31 Barb. 38]; Wil-| 
liam Fox Amusement Co. v. McLellan, 
114 N.Y.S. 594, 62 Misc. 100; Eden 
Musee American Co. v. Bingham, 108 
N.Y.S. 200, 58 Mise. 644, 22 N.Y.Cr. 
34 [rev on other grounds 110 N.Y.S. 
210, 125 App.Div. 780]; Sayles v. 
Smith, 12 Wend. 57, 27 Am.D. 117, 
See Smith v. Wilcox, 24 N.Y. 353, 354, 
82 Am.D. 302 (where it is said: “Acts 
not prohibited do not take their char- 
acter from the day on which they are 
done, but are lawful or unlawful in 
reference to the general laws of the 
land’). 


Pa.—Com. v. Breitinger, 40 Pa.Co. 
617. ; 


Tenn.—Amis v. Kyle, 10 Tenn. 31, 
24 Am.D. 463. 


W.Va.—Wooldridge v. Wooldridge, 


72 S.H. 654, 69 W.Va. £54, Ann.Cas, 
LG9t3B. 653. 

Eng.—Parker v. Harris, 100 L.T 
Rep.N.S. 408. 
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of a given act must be determined by a statute for- | 
bidding it,?° and the courts will not extend the re- 
quirements of Sunday observance upon considera- 
tions of public policy to prohibit acts which are not 
Where the statute inflicts 
a penalty for the doing of certain acts on Sunday, 
although the acts themselves, are not expressly pro- 
hibited, it is unlawful to do such acts.*? 
without reference to Sunday legislation, acts done 
on that day to the annoyance or disturbance of 
others may constitute nuisances or disorderly con- 
duct even though they might not do so on week days, 
since the character of the day is such that the pub- 
lic peace and order is then more readily subject to 


forbidden by statute.31 


be disturbed.?3 
Acts outside prohibited hours. 


See State v. Thomas, 56 N.E. 276, 61 
OhioSt. 444, 48 L.R.A. 459 (dictum to 
same effect); Nagle v. Brown, 37 
OhioSt. 7, 9 (where it is said: ‘“Be- 
yond these inhibitions the observance 
of the day is left to the conscience and 
religious convictions of the citizen’’). 


30. Eden Musee American Co. v. 
Bingham, 108 N.Y.S. 200, 58 Misc. 
644, 22 N.Y.Cr. 34 [rev on other 
grounds 110 N.Y.S. 210, 125 App.Div. 
780]; State v: Smith, 198 P. 879, 19 
Okl.Cr. 184 [foll Treese v. State, 198 
P. 889, 19 Okl.Cr. 211; State v. House, 
198 P. 888, 19 Okl.Cr. 204; Ramsey.v. 
State, 198 P. 886, 887, 888, 19 Okl.Cr. 
206, 207, 209; Binkley v. State, 198 P. 
884, 885, 19 Okl.Cr. 199, 201]; Com. v. 
Sesqui-Centennial Exhibition Assoc., 
8 Pa.Dist.&Co. 77. 


[a] Statute defining several in- 
fractions.—A statute providing that 
“whoever .. . engages in common 
labor on the first day of the week, 
commonly called Sunday; and who- 
ever (J. shall open or cause to be 
opened any building” for specified 
purposes on that day should be pun- 
ished was not designed to create but 
one offense nor to require for a viola- 
tion of its terms that a person must 
both engage in common labor and 
cause a building to be opened for the 
prohibited purposes, but was a defini- 
tion and specification of different dis- 
tinet prohibited acts. Kimmerline v. 
State, 5 OhioN.P.N.S. 417. 


31. Wirth y. Calhoun, 89 N.W. 785, 
64 Neb. 316. 


32. Powhatan Steamboat Co. v. Ap- 
pomattox R. Co., 24 How. (U.S.) 247, 
16 L.Ed. 682. See Bloom v. Richards, 
2 OhioSt. 387 (dictum to same effect). 


{a] Reason for rule.—‘‘It cannot 
be supposed that the legislature in- 
tended that a penalty should be in- 
flicted for a lawful act.” Powhatan 
Steamboat Co. v. Appomattox R. Co., 
24 How. 247, 252, 16 L.Wd. 682. 


33. Com. v. Dupuy, 1 Brightly 44, 
62 Pa luiwdi223, 24) Palid. E01; Com. vx 
Sherman, 14 Pa.Dist.&Co. 4; Com. v. 
Jeandell, 2 Grant (Pa.) 506, 3 Phila. 
509; Com. vy. Teamann, 1 Phila. (Pa.) 
460; Graham y. State, 183 S.W. 983, 
134 Tenn. 285. See Georgia R., etc., 
Co. v. Maddox, 42 S.H. 315, 116 Ga.’ 
64; First Baptist Church v. Schenec- 
tady,, ete, R..Co:,.°5 ; Barb.* CNY.) 79 
(both to the same effect). But see 
Hx parte Jacobson, 115 S.W. 1193, 
1196, 55 Tex.Cr. 237 (where it is 
said: “A disturbance of the peace, 
simply as such, or the violation of 


Acts done on Sun- 
day are not unlawful when done at a different time 
on that day from that involved in statutes prohibit- 
ing conduct of such character but only during a 


SUNDAY 


However, 
ilegal.*® 


[§§ 17-18 


certain part of the day.34 


[§ 18] b. Prohibitions—(1) Work: or Labor.®® 
The common law does not prohibit labor on Sunday*® 
but by statute or ordinance in many places the per- 
formance of work and labor on that day is forbid- 
den;*? where the prohibition is not universal, how- 
ever, as where there are permitted exceptions in- 
corporated in the statute, all labor is not ipso facto 
Such labor as is a necessary incident to 
the accomplishment of a lawful purpose is itself 
lawful:?® The term “labor,” as used in such statutes, 
is not coextensive with “business ;’?° 
subject to the limitations and exceptions therein 
expressed, to, work generally, or distinguished from 


it extends, 


the pursuit of business*! and, conversely, does not 


the rights of the citizenship of our 
state, would be the same on any other 
day as on Sunday’’). ‘ 


“Whether certain conduct is dis- 
orderly within the meaning of the 
law is to be determined not only from 
the nature of the acts, but from the 
time and place of their occurrence. 
That which may be deemed inno- 
cent, orderly, ‘seemly,’ and lawful on 
a weekday in the same environment 
and under the same circumstances, 
may by law and custom be wrong- 
ful, ‘unseemly’ and criminal when 
happening on Sunday. The public 
peace is more fragile, more brittle, on 
Sunday, and is, therefore, the more 
easily broken or disturbed.’ Com, v. 
Sherman, 14 Pa.Dist.&Co. 4, 9. 


Disorderly conduct generally see 
Disorderly Conduct 18 C. J. p 1215 et 
seq. 


Disturbance of public peace as ele- 
ment of Sabbath breaking generally 
see infra § 22. 


34. Nason v. Dinsmore, 34 Me. 391; 
State v. Binswanger, 98 S.W. 103, 122 
Mo.App. 78. And see cases supra § 4 
note 16. " 


Running in prohibited hours under 
statutes permitting scheduled trains 
+e complete runs see infra § 32 note 


35. Cross references: 
Compelling: 


Apprentices to work on Sunday see 
eee § 176 text and note 


Seamen to work on Sunday see Sea- 
men § 113 text and note 13. 


Extra compensation for Sunday work 
see Master and Servant § 214 text 
and note 79. 


“Labor” 35 C.J. p 922. 


36. Eden v. People, 43 N.E. 1108, 
161 Ill. 296, 32 L.R.A. 659, 52 Am.S.R. 
3865; McCurdy v. Alaska, ete., Com- 
mercial Co., 102 Ill.App. 120; State 
v.. Chicago, etc., R. Co., 143 S.W.-785, 
239 Mo. 196; State v. Smith, 198 P. 
879, 19 Okl.Cr. 184 [foll Treese v. 
State, 198) Poe sso oro POkwGry ats 
State v. House, 198 P. 888, 19 Okl.Cr. 
204; Ramsey v. State, 198 P. 886, 887, 
888, 19 Okl.Cr. 206, 207, 209; Binkley 
v. State, 198 P. 884, 885, 19 Okl.Cr. 
199, 201]; Amis v. Kyle, 10 Tenn. 31, 
24 Am.D. 463. See Rex v. News Pulp, 
etc., Co., 28 Can.Cr.Cas. 77, 82 (where 
it is said: ‘Working on Sunday is 
not in itself an offense, unless it is 
prohibited by law’’). 


include acts in the transaction of business which 
are not labor.4? In applying the statutory language 
to particular activities, it has been held that by la- 
bor as therein used is meant physical exertion of 


387. See statutory provisions; and 
cases infra notes 38-51. 
3&. Cleary v.-State, 19 S.W. 318, 


56 Ark. 124; Sun Printing, etc., As- 
soc. v. Tribune Assoc., 44 N.Y.Super. 
136; William Fox Amusement Co. v. 
McClellan, 114 N.Y.S. 594, 62 Misc. 
100; Texas Employers’ Ins. Assoc. v. 
nape (Tex.Civ.App.) 31 S.W.(2d) 


39. Ark.—Turner v. State, 107 S. 
W. 388, 85 Ark. 188; Cleary v. State, 
19 S.W. 313, 56 Ark. 124. 


Ga.—Williamson vy. State, 71 “S.E. 
509, 9 Ga.App. 442. See Kellam v. 
State, 67 S.E. 683, 7 Ga.App. 575 (to 
same effect). 


Ind.—Edgerton v. State, 67 Ind. 588, 
33 Am.R. 110; Wilkinson v. State, 
59 Ind. 416, 26 Am.R. 84; Crocket v. 
State, 33 Ind, 416. 


N.Y.—Edwards v. McLellan, 118 N. 
YS. £81. 


Va.—Lakeside Inn Corp. v. Com., 
114 S.BE. 769, 771, 184 Va. 696. 


Ont.—Reg. v. Reid, 30 Ont. 732. 


“Tf what is done by one is justified 
under the statute as a necessity, then 
the labor which is thereby entailed 
on another as a necessary incident is 
likewise justified. Hence we need 
only inquire as to the necessity of the 
act entailing the consequent labor, 
for without the labor the act could 
not be done.” Lakeside Inn Corp. v. 
Com., supra. 


40. Richmond v. Moore, 107 TIil. 
429, 47 Am.R. 445; Bloom v. Richards, 
2 OhioSt. 387 [overr Seelers v. Dugan, 
18 Ohio 489]. See Walsh v. State, 136 
A. 160, 33 Del. 353 [aff 139 A. 257, 33 
Del. 514, 56 A.L.R. 810] (holding that 
while an act might not be “labor” un- 
der a statutory prohibition of engag- 
ing in “worldly employment, labor, 
or business,” it might nevertheless be 
“employment” or ‘‘business’); and 
cases infra notes 41, 42. But see 
Holden _v. O’Brien, 90 N.W. 531, 86 
Minn. 297 (where it is said: “The 
words ‘all work’ - must be held 
to include all classes of business or 
work, and is equivalent to the words 
‘labor, business, or work’”); Rex v. 
Levinson,, [1924]. 2 Dom.L.R. 1123 
(holding that, at least for certain pur- 
poses, the word “work’’ as used in the 
Quebec statute, is synonymous with 
“carrying on business’’). 


41. McCain v. State, 58 S.E. 550, 2 
Ga.App. 389. 


42. Richmond vy. 


Moore, 
429, 47 Am.R. 445. 


LOTS TUS 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


$§ 18-19] 


a toilsome nature indulged in by mankind to acquire 
a sustenance;** but, according to other authority, 
a statutory prohibition on “laboring” inhibits every 
kind of labor, mental or physical, in any trade, call- 
ing, or business.*# The conduct of an employer who 
keeps his employees at work on Sunday and person- 
ally conducts, oversees, and carries on his business, 
although he does not himself perform any manual 
tasks, has been held to be labor.*® Physical exertion 
alone does not constitute labor within the meaning 
of the statute.*° The element of compensation is 
immaterial in determining whether a particular ac- 
tivity is or is not within a prohibition of labor;*? 
it may. be labor, although it is uncompensated, and 
conversely, although compensated, it may not be 
labor, depending altogethér upon the nature and 
character of the acts done.*® A prohibition of sec- 
ular business or labor on Sunday is not to be restrict- 
ed to the protection of servants and the prohibition 
of servile labor;*® and “labor,” within the prohibi- 
tions of the Sunday laws, is not confined to menial 
work.®° Where the statute forbidding labor also 
prohibits other particular matters, such as the con- 
ducting of certain businesses, the prohibition of Ja- 
bor is not confined to labor in connection with the 
other matters prohibited but ineludes labor in con- 
nection with any matter whatsoever as to which 
no exception is applicable.*! 


: 
ce 


“Common labor,” as used in such statutes, has 
been held to be incapable of exact definition.®? <Ac- 
cording to some authorities, it signifies any labor 
that is manual, as distinguished from intellectual,®* 
but there is other authority expressly rejecting 


4 


795, 17 N.M. 214, 41 L.R.AN.S. 407 51 
[foll Territory v. Hart, 124 P. 798, 17 * 
N.M. 222]. Cr. 80. 


: “The word laboring as used in the 52. 
3 statute implies more than one mere 
¢ it imports a continu- 
in a 53. 


EO Ne ye Nee ne oa 


ous bodily exertion put forth Bloom v. 


SUNDAY 


43. Territory v. Davenport, 124 P.| v. Dean, 184 N.W. 275, 149 Minn. 410. 


People ex rel. Briggs v. Owen, 60. - 
155 N.Y.S. 1008, 92 Misc. 254, 34 N.Y. 


Bryan v. Watson, 26 N.E. 666, 
127 Ind. 42, 11 L.R.A. 68. 


Richards, 2 OhioSt. 
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this distinction,5¢ and holding that the term com- 
prises the transacting of the ordinary business af- 
fairs of life.°® Skilled labor, according to some au- 
thority, is not comprised within the term.** The 
term includes, it has been held, only such acts as 
may ordinarily be performed on other days in the 
pursuit of a lawful employment.®7 


Compelling labor of others. A statute forbidding 
persons to compel others to labor on Sunday has 
been held violated when such others actually d6 
labor on Sunday in consequence of an option given 
them to rest either Saturday or Sunday, and labor 
on the other day.®§ 


“Servile labor” does not mean the same as “la- 
bor,” “common labor,” “secular labor,” or “work,”>® 
but it has a special meaning of menial labor or, as 
is sometimes said, such work with the hands as was 
formerly done by slave labor.®® 


[§ 19] (2) Business or Occupation. At common 
law all business other than judicial proceedings®* 
ean be lawfully transacted on Sunday.*? However, 
the carrying on of one’s business or oecupation or 
the transaction of business on Sunday is specifi- 
eally prohibited by statute in many jurisdictions.** 
“Worldly employment or business,” under such stat- 
utes, has been held to comprehend only such acts 
as are engaged in with a view to compensation or 
profit;°* but, according to other authority, a place 
may be one of “business” under statutes prohibit- 
ing the keeping open of places of “publie business” 
although the transactions carried on there are not 
engaged in with a view te profit.6° “Avocation,” 


566 (to same effect). 


State v. Stout, (Okl.Cr.) 276 P. 
795; State v..Smith, 198 P. $79, 19 
Okl.Cr. 184 [foll Treese v. State, 198 
P. 889, 19 Okl.Cr. 211; State v. House, 
198. -P. 888, 19 Okl.Cr:°'204;) Ramsey. 
v. State, 198 P. 886, 887, 888, 19 Okl. 
Cr. 206, 207, 209; Binkley v. State, 198 


y physical effort; 
4 


trade or calling, such an exertion of 


387 [overr Sellers v. Dugan, 18 Ohio 


7 muscular strength as brings on fa- | 489]; Kimmerline v. State, 5 OhioN. 
} tigue.” Raines v. Watson, 2 W.Va.| P.N.S. 417. 
4 372, 402 54. Bryan v. Watson, 26 N.E. 666, 


44. Crook v. Com., 136 S.E. 565, 147 
War 593; 50 A.L.R. 1048. 


45. People v. Adler, 160 N.Y.S. 539, 
174 App.Div. 301. 


46. Territory v. Davenport, 124 P. 
795, 17 N.M. 214, 41 L.R.A.N.S. 407 
[foll Territory v. Hart, 124 P. 798, 17 
N.M. 222). 


47. Territory v. Davenport, supra 
[foll Territory v. Hart, supra]; Crook 
v. Com., 136 S.E. 565, 147 Va. 593, 50 
A.L.R. 1043. 


[a] ©hat those working for sal- 
ary receive no extra compensation for 
following the same pursuit on Sunday 
does not prevent their conduct on that 
day from constituting labor. Crook 
v. Com., 136 S.E. 565, 147 Va. 593, 50 
A.L.R. 10438. 


48. Territory v. Davenport, 124 P. 
795, 17 N.M. 214, 41 L.R.A.N.S. 407 
[foll Territory v. Hart, 124 P. 798, 17 
N.M. 222]; Crook v. Com., 136 S.E. 
565, 147 Va. 593, 50 A.L.R. 10438. 


49. State v. Ryan, 69 A. 536, 80 


Conn. 582. 


50: State v. 
149 Minn. 410. 
[a] Skilled work, even artistic or 
professional work, has been held to be 
equally within the prohibition. State 


Dean, 184 N.W. 275, 


127 Ind. 42, 11 L.R.A. 68. 


55. Reynolds v. Stevenson, 4 Ind. 
619; Stellhorn v. Board of Com’rs of 
Allen. County, 110 N.E. 89, 60 Ind. 
App. 14. 

56. State v. Somberg, 204 N.W. 788, 
790, 1138 Neb. 761. 


“Common labor is what is meant 
by the term according to its usual 
and popular acceptation, i. e. labor 
which is not skilled by a period of ap- 
prenticeship, as the labor of a me- 
chaniec, or labor that is not skilled by 
reason of connection with trade or 
commerce, as the labor of a store- 
keeper.” State v. Somberg, supra. 


57. State v. Conger, 14 Ind. 396. 


58. Hudgins v. State, 116 So. 306, 
22 Ala.App. 403. 


59. State v. Stout, (OkI.Cr.) 276 P. 
795; State v. Smith, 198 PB. 879, 19 
Okl.Cr. 184 [foll Treese v. State, 198 
P. 889, 19 Okl.Cr. 211; State v. House, 
198 P. 888, 19 Okl.Cr. 204; Ramsey 
v. State, 198 P. 886, 887, 888, 19 Okl. 
Cr. 206, 207, 209; Binkley v. State, 
198.°P.° 884, 2885, 919" OkLCr,, 199,201]. 
But see State v. Chesney, 233 P. 236, 
29 Okl.Cr. 251 (holding that, at least 
in connection with exceptions in favor 
of those observing another day, “ser- 
vile labor’ means “secular labor’’); 
Krieger v. State, 160 P. 36, 12 Okl.Cr. 


Pa. 884, 885, 19 Okl.Cr. 199, 201]. 


61. Judicial proceedings on Sun- 
day at common law see infra § 87. 


62. Ward v. Ward, 77 N.W. 965, 75 
Minn. 269; Eden Musee American Co. 
v. Bingham, 108 N.Y.S. 200, 58 Misc. 
644, 22 N.Y.Cr. 34 [rev on other 
grounds in 110 N.Y.S. 210, 125 App. 
Div. 780]; Merritt v. Earle, 31 Barb. 
(N.Y) 38 [aff 29°N.¥. 115; 86 Amu: 
292]; Boynton v. Page, 13 Wend. (N. 
Y.) 425. See Minock v. Com., 3 Phila. 
(Pa.) 847 (dictum to same effect). 


[a] As breach of peace.—The per- 
formance of worldly business on Sun- 
day is not of itself a breach of the 
peace, its status as such being de- 
pendent upon the nature of the busi- 
ness and the manner in which it is 


conducted. Com. v. Hyre, 1 Serg.&R. 
(Pa) 347; Com.’ Vv. Foster, 28 Pa, 
Super. 400; Com. v. Teamann, 1 Phila. 
(Pa.) 460. 


Sunday contracts at common law 
see infra § 67. 


63. See statutory provisions, 


64. Com. v. Hoover, 25 Pa.Super. 
133. 


[a] Employment and payment hy 
month of the persons performing such 
acts, however, are immaterial. John- 
ston aviaCorm:,4.22 Pa.) 30253. Cominive 


Rees, 10 Pa.Co. 545. 


65. State v. Gelpi, 19 So. 468, 48 
La.Ann, 520. ' 
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as used in the Sunday statutes, has been held to 
have the sense of vocation or calling®® but includes 
only such acts as may ordinarily be performed on 
other days in the pursuit of a lawful employment.°’ 
A single act in the pursuit of a prohibited employ- 
ment is a violation of a law of this character;°® 
but the statute is not concerned with the proscrip- 
tion of any one or more distinct acts but with the 
exercise of a business or employment, whether the 
act or acts which constitute such employment are 
one or many.*°® Where the statutes forbid the car- 
rying on of certain specified businesses on Sunday, 
the mere fact that acts are done as and in pursu- 
anes of a private business enterprise does not ren- 
der them illegal, if the enterprise in question is not 
one of the kind dealt with by the statute’ or if the 
person so acting is not within the terms of the 
statute,"! but statutory exceptions as to certain 
businesses do not authorize the operation in con- 
nection with them of other businesses not. within the 
designated exceptions.** A person may be guilty 
of carrying on his ordinary business on Sunday 
where he’ knows of and consents to its operation, 


66. Stellhorn v. Allen County, 110 


SUNDAY 


“all manner of public selling or offer- 


[s§ 19-20 


even though he himself does not personally engage 
in any transactions, but merely operates the busi- 
ness through his servants, on that day;7* but a per- 
son cannot be held, for violation of prohibitions 
against following his ordinary avocation, when his 
business is carried 6n without his assent by an agent 
or employee.7* A general prohibition of worldly 
employment, labor, or business is not ordinarily to 
be limited to such work, labor or business only as 
is servile in character,’> but comprehends any sec- 
ular employment or business.7® 


[§ 20] (3) Keeping Open Shop—(a) In General. 
Frequently the opening or the keeping open of any 
or of certain establishments on Sunday for purposes 
of business is forbidden ,by statute or ordinance,** 
and, where there are such statutes, the keeping open 
of any prohibited business not within any statutory 
exceptions is an infraction of the law,*® at least 
where persons are actually received and dealt with 
there in the way of business.7® Statutes which, in 
terms, prohibit the keeping open merely mean, it is 
held, to prohibit a keeping open for purposes of 
traffic or business®® rather than merely opening the 


116 Ga. 839. 


N.E. 89, 60 Ind.App. 14. 
“Avocation” 6 C.J. p 874. 
67. State v. Conger, 14 Ind, 396. 


68. Voglesong v. State, 9 Ind. 112. 
See Friedeborn v. Com., 6 A. 160, 113 
wh ee 57 Am.R. 464 (recognizing the 
rule). 


Continuing or repeated acts as con- 
stituting single or separable offenses 
see infra § 55, text and notes 3, 4. 


69. Friedeborn v. Com., 6 A. 160, 
113 Pa. 242, 245, 57 Am.R. 464; State 
v. James, 62 S.H. 214, 81 S.C. 197, 128 
Am.S.R. 902, 18 U.R.A.N.S. 617, 16 
Ann.Cas.” 277; Crepps..v. Durden, 
Cowp. 640, 98 Reprint 1283. 


“The offense consists in ‘perform- 
ing any worldly employment or busi- 


ness whatsoever on the Lord’s day; 


commonly called Sunday,’ so that 
there is no proscription of any one or 
more distinct act or acts, but of ‘any 
employment or business,’ whether the 
act or acts which constitute such em- 
ployment are one or many. ... In 
either case he was engaged in his 
worldly employment, and that em- 
ployment could not be changed, or its 
character aitered, by the number of 
articles sold or the time required for 
its performance.” Friedeborn  v. 
Com., supra. 


[a] Business need not be conduct- 
ed in same manner on Sunday as is 
usual on week days in order to be 
within the prohibition of the statute. 
Com. v. Martin, 7 Pa.Co. 154. 


[b] Managing owner.—A_ stock- 
holder and director of an enterprise, 
who is also the manager thereof, has 
been held within the prohibitions 
against engaging in worldly employ- 
ment or business, if the enterprise 
continues to engage in business on 
Sundays, although he absents himself 
and does no acts in connection with 
the business on Sundays. Com. v. 
Houston, 14 Pa.Co. 395. 


70. Eden Musee American Co. v. 
Bingham, 108 N.Y.S. 200, 58 Misc. 644, 
22 N.Y.Cr. 34 [rev on other grounds 
110 N.Y.S. 210, 125 App.Div, 780]. 


[a] Tlustration.—Statutes prohib- 
. iting “all trades, manufactures, agri- 
cultural or mechanical employments 
upon the first day of the week” and 


ing for sale of any property” are not 
so broad as to prohibit all business 
pursuits on Sunday and a pursuit not 
falling within any of the classes men- 
tioned may be lawfully carried on up- 
on that day. Eden Musee American 
Co. v. Bingham, 108 N.Y.S. 200, 58 
Misc. 644, 22 N.Y.Cr. 34 [rev on other 
Seon | 110 N.Y.S. 210, 125 App.Div. 


71. Hanks v. State, 99 S.W. 1011, 
50 Tex.Cr. 577; Palmer v. Snow, 
[1900] 1 Q.B.. 725; Peate v. Dicken, 
1 C.M.&R. 422, 149 Reprint 1145; Reg. 
v. Silvester, 10 Jur.N.S. 360; Hamren 
v. Matt, 5 Terr.L. 400; Atty.-Gen. v. 
Hamilton St. R. Co., 24 Ont.A. 170 [Laff 
24 Ont. 170]; Rex v. Wells, 24 Ont.L. 
77, 2 Ont.W.N. 1232, 19 Ont.W.R. 452. 


[a] Tlustration.—A statute pro- 
hibiting sales on Sunday by “‘any mer- 
chant, grocer or dealer in wares or 
merchandise, or trader in any busi- 
ness whatsoever” is limited in its pro- 
hibitions ‘to the classes named and the 
fact that a man may sell or barter 
things in his possession, owned or 
kept by him, will not bring him with- 
in the terms of the statute, unless 
he be brought within one of the class- 
es named therein. Hanks vy. State, 99 
S.wW.l01t,=50 Tex.Cre 577. 


72. BEconomopoulos' vy. 


Bingham, 
109 N.Y.S. 728; i 


Com. v. Hengler, 15 


Pa.Co, 222. And see cases infra § 36 
note 67, 
73. Lehman vy. District of Colum- 


bia, 19 App.D:C. 217; Arnheiter v. 
State, 41 S.BE. 989, 115 Ga. 572, 58 L. 
RA. 392; Rex v. Sabine, 8 Can.Cr. 
Cas. 71. 


62, 96 L.T.Rep.N.S. 28 (to same ef- 
fect). 
74. Wetzler v. State, 18 Ind. 35. 
75. Walsh v. State, 139 A. 257, 33 


Del. 514, 56 A.L.R. 810 [aff 136 A, 160, 
33 Del. 353]. 


76. Commonwealth v. American 
Baseball Club of Philadelphia, 138 A. 
497, 290 Pa. 136, 538 A.L.R. 1027 [aff 8 
Pa. Dist.&Co. 399]. 


77. See statutory provisions; 
cases infra notes 78, 79. 


Aes Ala.—Snider v. State, 59 Ala, 


Ga.—O’Neil v. State, 43 S.B. 248, 


and 


See Connor v. Quest, 71 J.P. 


Me.—State v. Morin, 80 A. 751, 108 
Me. 303. 


Mass.—Com. v. Dale, 11 N.E. 534, 
144 Mass. 363; Com. v. Dextra, 8 N.E. 
756, 143 Mass. 28; Com. v. Nagle, 117 
Mass. 142. 


Mo.—State y. Crabtree, 27 Mo. 232. 


Tex.—Griffith v. State, 89 S.W. 832, 
48 Tex.Cr. 575. - 


[a] Purpose of statute.—(1) “The 
object of this statute, and of each of 
the preceding statutes, was to pro- 
hibit the opening of shops and ware- 
houses on the Lord’s day, for the 
purpose of the transaction of ordi- 
nary business carried on during the 
week. . . . The legislature intend- - 
ed . . . to Keep the ordinary places 
of traffic, business and work closed 
on this day, so that persons who de- 
sired to relax from labor and business, 
and attend to private and public wor- 
ship, might not be disturbed by those 
who chose to pursue their worldly 
business and avocations in open 
shop.” Com. v. Dextra, 8 N.E. 756, 
759, 143 Mass. 28. (2) “The object 
of this statute is very plain: it is 
to prohibit a continuance of certain 
employments on Sunday under cer- 
tain penalties.” State v. Crabtree, 27 
Mo. 232, 234. (3) “The intention of 
the Legislature in enacting the ae 
law was to secure compulsory rest in 
favor of the employees of certain 
commercial and industrial establish- 
ments.” People v. Gonzalez, 35 Porto 
Rico, 611; 512) 


[b] That place kept open is not 
public place, as, for instance, where 
it is a private club open only to mem- 
bers, does not permit its operation or 
the carrying on of transactions there- 
in within the purview of the statutes 
against keeping open shop. State v. 
Gelpi, 19 So. 468; 48 La.Ann. 520, See 
O’Neil yv. State, 43 S.E. 248, 116 Ga. 
839 (to same effect). 


79. State v. Jaques, 40 ; 
N.H. 220. ae 


80. Ala.—Jebeles v. State, 31 So. 
377, 181 Ala. 41; Snider v. State, 59 
Ala. 64; Sparrenberger v. State, 53 
Ala. 481, 25 Am.R. 643. * 


Me.—State vy. Morin, 80 A. 
tae AL T5108 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ea 


we 


ala i Nh i ce lh 
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doors or keeping them open.®? 


What constitutes sufficient opening physically. 
There is a keeping open, within the statute, when- 
ever the establishment is kept accessible to those 
wishing to enter for purposes of traffic, trade, or 
employment ;*? it is immaterial, save on the ques- 
tion of proof and as an index of intention, whether 
the doors of the building are kept open or closed’? 
gained through a front or 


and whether entrance is 
a side or a back door.’* 


Opening for purpose other than trade or traffic. 


Mass.—Com. v. Wright, 12 Allen 
187; Com. v. Collins, 2 Cush. 556. 


Mo,—State v. Crabtree, 27 Mo. 232. 


Mont.—State v. Penny, 111 P. 727, 
42 Mont. 118, 31 L.R.A.N.S. 1155. 


“Tt involves the keeping open of 
the store as such, the opening of the 
store as such, and the exposition to 
sale of the wares stored there for 
sale. The words, in and of them- 
selves, mean the opening up and keep- 
ing open the storehouse of goods, 
wares, and merchandise for the pur- 
poses of traffic.” Jebeles v. State, 31 
So. 377, 131 Ala. 41. 


“Tt is the keeping open the store 
for buying and selling, or for receiv- 
ing and storing on that day, which 
is declared criminal.” Sparrenberger 
Re 53 Ala. 481, 484, 25 Am.R. 
643. 


“The statute means that one shall 
not keep open his shop, workshop, 
warehouse, or place of business for 
the purpose of inviting trade, or in- 
viting people to enter to transact 
business, or to work therein.” State 
v. Morin, 80 A. 751, 752, 108 Me, 303. 


81. Jebeles v. State, 31 So. 377, 131 
Ala. 41; Snider v. State, 59 Ala. 64; 
State v. Morin, 80 A. 751, 108 Me. 
303; Com. v. Wright, 12 Allen (Mass.) 
187; Com. v. Collins, 2 Cush. (Mass.) 
556; State v. Penny, 111 P. 727, 42 
Mont. 118, 31 L.R.A.N.S. 1155. 


82. Ala.—Dixon v. State, 76 Ala. 
89. 


Ark.—Seelig v. State, 43 Ark. 96. 


Conn.—State v. Miller, 36 A. 795, 68 
Conn. 373. 


D.C.—Lehman v. District of Colum- 
bia, 19.App.D.C. 217. 


Ill.—Kroer v. People, 78 Ill. 294. 


Mass.—Com. v. Kirshen, 80 N.E, 2, 
194 Mass. 151, 10 Ann.Cas. 948; Com. 
y. Harrison, 11 Gray 308; Com. v. 
Lynch, 8 Gray 384. 


See Whitcomb v. State, 17 S.W. 258, 
30 Tex.App. 269 (holding that the re- 
quirement is that the establishment 
be closed against all traffic). 


And see cases infra notes 83, 84. 


“To ‘keep open’ such a place, means 
providing some way of coming and 
going sufficient to enable any portion 
of the public to gather there, and take 
part in the usual business_of the 
place.” State v. Miller, 86 A. 795, 796, 
68 Conn. 373. 


[a] Gratuitous traffic—Although 
defendant’s object in keeping open 
shop is to give away the wares in 
which he trades and not to sell, never- 
theiess admitting the public generally 
for that purpose may be a keeping 
open, within the prohibition of the 
Sunday laws. Armstrong v. State, 84 
Siw... 827,47. Tex.Cr.. 510. 


[b] Closing against public and ad- 
mission of employees only, for the 
purpose of pursuing their regular em- 
ployment and work in a workshop on 


SUNDAY 
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At least unless there is some public policy operat- 


ing against the particular character of business af- 
fected,*® the mere opening of an establishment re- 
quired to be kept. closed or entrance of the person 
in charge thereof is not of itself unlawful,** as 
where it is for purposes unconnected with any ex- 
ercise of trade or traffic on Sunday;8? and the es- 
tablishment may even be opened and persons admit- 
ted to receive the goods or services ordinarily dis- 
pensed there, under some circumstances, without 


violating the requirement.®$ 


Sunday, may be a keeping open in 
violation of the statute. Com. v. Kir- 
shen, 80 N.E. 2, 194 Mass. 151, 10 Ann. 
Cas. 948. 


Pe Ala.—Dixon v. State, 76 Ala. 


Ark.—Seelig v. State, 43 Ark. 96. 
Ill.—Kroer v. People, 78 Ill. 294. 


Mass.—Com. vy. Kirshen, 80 N.E. 2, 
194 Mass. 151, 10 Ann.Cas. 948; Com. 
v. Harrison, 11 Gray 308; Com. v. 
Lynch, 8 Gray 384. 


Mo.—State v. Crabtree, 27 Mo. 232. 


Tex.—Smith v. State, 90 S.W. 37, 
48 Tex.Cr. 509; Caskey v. State, (Cr.) 


62 S.W. 753; Whitcomb v. State, 17 
S.W. 258, 30 Tex.App. 269. See Grif- 
fith v. State, 89 S.W. 832, 48 Tex.Cr. 


575 (holding it a violation where the 

person in charge admitted to the place 

oF Dye. those who knocked on the 
oor). 


[a] Locking of doors after admit- 
tance of persons for the purpose of 
carrying on business within the es- 
tablishment and keeping them thus 
locked, without admitting any others 
than those already there, is not con- 
elusive against a violation of the stat- 


ute. Com. v. Kirshen, 80 N.E. 2, 194 
Mass. 151, 10 Ann.Cas. 948. 

A 84 Ala.—Dixon y. State, 76 Ala. 
9: 


Ark.—Seéelig v. State, 43 Ark. 96; 
Blahut v. State, 34 Ark. 447. 


Ill.—Kroer v. People, 78 Ill. 294. 
S.C.—State v. Meyers, 28 S.C.L. 305. 


Tex.—BHlsner v. State, 30 Tex. 524; 
Whitcomb v. State, 17 S.W. 258, 30 
Tex.App. \269. 


85. Wright v. Forsyth, 43 S.H. 46, 
E16) Garo 9: 


[a] Saloons.—It has been held, as 
to saloons, that they cannot be kept 
open nor persons admitted even for 
purposes wholly disconnected with 
traffic, as, for instance, for the pur- 
pose of cleaning them, without _vio- 
lating the statute. People v. Roby, 
18 N.W. 365, 52 Mich. 577; People v. 
Waldvogel, 13 N.W. 620, 49 Mich. 337. 


86. State v. Morin, 80 A. 751, 108 
Me. 303; Daugherty v. Dennison, 12 
OhioCir.Dec. 776, 11 OhioCir.Ct.N.S. 
13 [aff 54 N.E. 1111 mem, 59 OhioSt. 


593 mem]. And see cases infra notes 
87, 88. 
87. State v. Miller, 36 A. 795, 68 


Conn. 373; People v. Gonzalez, 35 Por- 


to Rico 511. And see cases infra 
this note, 
[a] Attending to owner’s personal 


appearance.—A barber who entered 
his shop for the purpose of shining 
his own shoes was not guilty of keep- 
ing open his shop in violation of an 
act prohibiting the opening of barber 


shops. Wright v. Forsyth, 43 S.H. 46, 
PLENG a9 9% 
[b] VWentilation.—Opening for the 


purpose of ventilation does not vio- 


Nonadmittance of customers to place kept open 


late statutes against keeping open 
pe City Council v. Talck, 37 S.C.L. 


[ec] Entertainment of friends.— 
It has been held that a merchant who 
kept his shop open merely for the 
entertainment of friends by furnish- 
ing them with his wares, for example, 
intoxicating liquors, as a matter of 
friendship was not a violation of the 
law. State v. Crabtree, 27 Mo. 232. 
But see Sullivan v. District of Colum- 
bia, 20 App.D.C. 29 (holding that the 
offense of keeping open might con- 
sist of a keeping open regardless of 
whether the purpose was selling, and 
even where it appeared that the es- 
tablishment was kept open for the en- 
tertainment of friends by supplying 
them with intoxicating liquor). | 


[dad] Access to dweilling.—A shop- 
keeper living in the same building in 
which he carries on his trade may 
open his shop and keep it open for 
ingress to and egress from the part 
of the building used as a dwelling 
without offending against statutes 
forbidding the keeping open shop. 
Hannan v. District of Columbia, 12 
App.D.C. 265. 


[e] Imcidental business duties.— 
(1) It has been held that opening a 
place of business to attend to inci- 
dental business duties such as clean- 
ing the shop, checking up on books, 
ete., without the carrying on of trade 
or traffic is no offense under statutes 
prohibiting keeping open shop on Sun- 
day. Crawford v. State, (Tex.Cr. 
App.) 89 S.W. 1079. (2) Where sales 
are all made on a preceding day but 
with the understanding that the 
seller is to keep the property in con- 
dition for consumption and to serve 
it on Sunday to the purchasers, open- 
ing for the purpose of completing the 
bargain by dispensing the goods to 
the numerous previous purchasers, is 
a keeping open within the prohibi- 
tion. Wallis v. State, 78 S.W. 231, 
9 Tex.Cr. 96. (3) But a mere single 
delivery on Sunday of an article 
bought on Saturday, under an agree- 
ment for Sunday delivery, where the 
establishment is opened for another 
purpose and the transaction is not a 
subterfuge to evade the statute, is not 


prohibited under such statutes. 
Crawford v. State, (Tex.Cr.A.) 89 S. 
W. 1079. 


88. Dixon v. State, 76 Ala. 89; City 
Council v. Talck, 87 S.C.L. 299. 


[a] Emergency.—Where an estab- 
lishment is opened and the usual 
goods or services dispensed there, the 
existence of an emergency may be 
relevant to show that such conduct 
was not designed as an opening of the 
establishment, and that hence liabil- 
ity does not arise under the Sunday 
laws. Dixon v. State, 76 Ala. 89. 


[b] Delivery of goods only.—lIt 
has been held that a workshop was 
not open ‘for traffic” when all that 
was done was that customers with 
whom the business arrangements had 
been previously made brought or 
fetched away their things on Sunday, 
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for traffic. However, the nonadmittance of others 
is not available, in evasion of the statute, where the 
ordinary trade or traffic of the establishment con- 
tinues to be performed.®® 


Engaging in traffic after opening for different 
purpose. For whatever purpose the place is opened, 
if members of the public are allowed to enter and 
after entrance the owner actually carries on the 
transactions usually conducted there, it is a keeping 
open within the statute.°° 


Distinction between keeping open and acts in pur- 
suit of traffic. Keeping open establishments for 
trade or traffic is separate and distinct from the pur- 
suit of the trade or traffic ordinarily exercised in the 
establishments thus ordered closed,®! which may be 
exercised upon Sundays in such a manner as not to 
violate the proscription on open shops. without be- 
ing unlawful by reason thereof.®? It is the keeping 
open for traffie and not the performance of specific 
acts of business, such as the making of sales, which 
is forbidden.®? 


Effect of transaction or nontransaction of business 
no new orders or transactions being 


entered into upon that day and no set- 
tlement or payment being made at 


SUNDAY 


applies to all alike; 
whether or not any person 
‘merchant or shopkeeper’ is to be de- 


in shop. The sale of goods or other transaction of 
business therein is not necessary to the existence 
of the offense,°* and the offense is complete when 
there coexists with such physical opening of the es- 
tablishment as is within the statute a readiness on 
the part of the proprietor to tarry on business in 
his establishment.°® 


Necessity of intent. Such an intention is requi- 
site, however,®® and if an establishment is opened 
and trade carried on without the knowledge or con- 
sent of those having the management and control, 
they are not hable.®7 


Establishments not included in scope of statute. 
Where statutes forbid the opening or keeping open 
for purposes of business of certain classes of estab- 
lishments only, the opening for such purpose of a 
shop of a nature not therein described is lawful.°® 


Shops where more than, one kind of trade or traf- 
fic is pursued. Although an establishment where 
more than one kind of goods or services is dealt in 
may ordinarily keep open for the supplying of any 
of them which the statute excepts or does not pro- 


that is, that 
is such 


his store in such condition that ac- 
cess may be had to it on the Sabbath 


that time for the goods so received or 
delivered. Goldstein v. Vaughan, 
[1897] 1 Q.B. 549. 


89. See case infra this note. 


fa] TWlustration.—There was a 
keeping open within the meaning of 
such statutes, it has been held, al- 
though the proprietor alone entered 
the establishment, where he did so 
for the purpose of taking therefrom 
merchandise of the kind there offered 
for traffic and furnishing it to other 
persons at another place close at hand. 
Sullivan v. District of Columbia, 20 
App.D.C. 29. 


90. See cases infra this note. 


[a] Rule applied.—Where one in 
charge of a business establishment 
entered on Sunday for the purpose of 
cleaning it, but permitted customers 
to enter with him and then carried on 
the usual business therein transacted 
with those who had thus entered, the 
act was within the terms of the stat- 
ute. Morris v. State, 89 S.W. 832, 48 
Tex.Cr. 562. 


91. Ala.—Everett v. State, 111 So. 
759, 22 Ala.App. 30. 


D.C.—Lehman v. District of Colum- 
bia, 19 App.D.C. 217. 


Ga.—Penniston vy. Newnan, 45 S.E. 
65, 117 Ga. 700; O’Neil v. State, 43 S. 
BH. 248, 116 Ga. 839. 


Os Bahn v. Griffin, 1 Idaho 


Kan.—State v. Weldy, 215 P. 1005, 
113 Kan. 734. 


Mo.—State v. Ambs, 20 Mo. 214. 


Tex.—Muckenfuss v. State, 116 S. 
Wa 64,055: DéxiOr; 229,520) LARVAINS! 
783, 131 Am.S.R. 813, 16 Ann.Cas. 768. 


B.C.—Re Lambert, 7 B.C. 396. 


92. Dixon Vv. State, 76. Ala. ‘89. 
Everett v. State, 111 So. 759, 22 Ala. 
App. 30; Re Lambert, 7 B.C. 396. 


“When the statute provides that 
‘Any person who . . being a 
merchant or shopkeeper 4 * 
keeps open store on that day [Sun- 
day] must be fined,’ ete., we think it 


termined solely from the deeds com- 
mitted on the sacred day. In other 
words, the fact that a particular de- 
fendant may be an individual who 
pursues the daily business of being 
a merchant or shopkeeper for a liveli- 
hood will not cause an act or deed 
done by that individual on Sunday, at 
some other place, or in some other 
building than that in which the busi- 
ness of merchandising or shop-keep- 
ing is carried on, to be an offense 
against the laws of the state, unless it 
would be an offense if committed by 
any other individual.” Everett v. 
State, supra. 


93. Ex parte Stollenwerck, 78 So. 
454, 201 Ala. 392 [rev Stollenwerck v. 
State, 77 So. 52, 16 Ala.App. 214, and 
mandate conformed to 78 So. 991, 16 
Ala.App. 698]; Whittaker v. State, 88 
So. 188, 17 Ala.App. 624; State v. 
Morin, 80 A. 751, 108 Me. 303; Muck- 
enfuss v. State, 116 S.W. 51, 55 Tex. 
Crep229, 20 mLeRcAL Ne Sa (ootudiode Asti. 
S. R. 813, 16 Ann.Cas. 768. See Kroer 
v. People, 78 Ill. 294 (dictum to same 
effect); and cases supra notes 91, 92. 


94. Jebeles v. State, 31 So. 377, 
131 Ala. 41; Dixon v. State, 76 Ala. 
89; Sullivan v. District of Columbia, 
20 App.D.C. 29; Griffith v. State, 89 
S.W. 832, 48 Tex.Cr. 575; Armstrong 
v. State, 84 S.W. 827, 47 Tex.Cr. 510; 
Brown v. State, 44 S.W. 176, 38 Tex. 
Cr. 597. See Ex parte Stollenwerck, 
78 So. 454, 201 Ala. 392 [rev .77 So. 
52, 16 Ala.App. 214, and mandate con- 
formed to 78 So. 991, 16,.Ala.App. 698] 
(dictum to same effect); State v. Hel- 
gen, 28 §.C.L. 310 (to same effect). 
But see Snider v. State, 59 Ala. 64, 68 
(where it is said, by way of dictum, 
that sales “are ingredients, but not 
the statutory misdemeanor the legis- 
lature intended to repress’’). 


95. Jebeles vy. State, 31 So. 8377, 181 
Ala, 41; Dixon y. State, 76 Ala. 89; 
Com. vy. Lynch, 8 Gray (Mass.) 384; 
Lynch v. People, 16 Mich. 472; State 
v. Crabtree, 27 Mo. 232. 


“It is sufficient, if the defendant 
discloses, by words or acts his will- 
ingness to afford admittance to those 
who apply for the purpose of buying, 
or trading in merchandise, and keeps 


day.” Dixon vy. State, supra. 
$6... Dixon’ v. State \\76 Alan 89; 
State v. Crabtree, 27 Mo. 232; Whit- 


comb v. State, 17 S.W. 258, 30 Tex. 
App. 269. 


97. Whitcomb v. State, 17 S.W. 
258, 30 Tex.App. 269. Compare Peo- 
ple v. Blake, 18 N.W. 360, 52 Mich. 
566 (holding, where the proprietor of 
an establishment knew that its doors 
were in fact open on a Sunday and 
that an employee was there present, 
whose ordinary duty it was to en- 
gage in trade and traffic with the pub- 
lic, that the evidence of the proprie- 
tor’s approval and assent was suffi- 
cient to sustain an indictment against 
him for keeping open). 


[a] Opening by agents in violation 
of the orders given them by those in 
charge and control of the business, 
and without any knowledge of such 
opening on their part, is insufficient 
to constitute a violation of the stat- 
ute by their principals. Whitcomb vy. ~ 
State, 17 S.W. 258, 30 Tex.Cr. 269. 


98. Sparrenberger v. State, 53 Ala. 
481, 25 Am.R. 648; State v. Krech, 38 
P. 1001, 10 Wash. 166. 


[a] Diustration.—A statute pro- 
hibiting the opening on Sunday “for 
the purpose of trade or sale of goods, 
wares, and merchandise any shop, 
store or building, or place of business 
whatever” meant only that establish- 
ments for the trade or sale of goods 
were not to be opened and the stat- 
ute did not apply to places where a 
mere trade or profession was exer- 
cised, but no goods were traded in or 


sold. State v. Krech, 38 P. 1001, 10 
Wash. 166. 
[b] “Shop” or “store.’—In at 


least one jurisdiction it has been held. 
that the words “shop” and “store” 
are so distinct in ordinary speech 
that an act prohibiting keeping open 
a store on Sunday was not a prohibi- 
tion against keeping open shop, and 
an indictment for the latter charged 
no offense under any statute, and this 
was held even though the persons 
thus forbidden to keep open store 
were described as merchants or shop- 
keepers. Sparrenberger y. State, 53 
Ala. 481, 25 Am.R. 643. 


For later cases, developments and changes in the law.see Annotations, same title and section number, 
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hibit,°® it may nevertheless not continue to supply 
such as do fall within the statutory prohibitions, 
and doing so is, at least to that extent, an unlawful 


keeping open, unprotected by the 


tions carried on at the same place.1 


Regular or usual course of business not essential. 
The business need not be pursued in the regular 
and usual manner if in fact the establishment is 
kept open for purposes of a prohibited traffic, trade, 


or employment.” 
Keeping open illegal business. 


99. Conn.—State v. Gregory, 47 
Conn. 276. 


Ga.—Penniston vy. Newnan, 45 S.E. 
65, 117 Ga. 700. 


Kan.—State v. 
1078, 116 Kan. 182. 


/ Sk ama ee vy. .People, 16 Mich. 


Pa.—Com. vy. Barnhart, 


O’Donnell, 225 P. 


40 Pa.Co. 


Wis.—Wieden y. State, 124 


509, 141 Wis. 585. 


Contra State v. Pulliam, 114 S.E. 
394, 184 N.C. 681. 


1. Com. v. Meckel, 108 N.E. 917, 
221 Mass. 70; Lynch v. People, 16 
Mich. 472; Savage v. State, (Tex.Cr.) 
93 S.W. 114 [aff on reh 88 S-W. 351]. 
See Com. v. Graham, 56 N.E. 829, 176 
Mass. 5 (to same effect); State v. 
Gelpi, 19 So. 468, 48 La.Ann. 520 
(holding that a private social club 
might not continue to operate, as on 
week days, that part of its club quar- 
ters given over to the supplying of 
liquors to the club members); O’Neil 
v. State, 43 S.E. 248, 116 Ga. 839 (to 
same effect). Compare Fichtenberg 
v. Atlanta, 54 S.E. 933, 126 Ga. 62 
(holding that an act prohibiting the 
keeping open of business on Sundays 
Save such as are devoted to certain 
objects exclusively does not allow one 
combining both permitted and pro- 
hibited Sunday traffic to open his es- 
tablishment on that day for the pur- 
pose of engaging in both such employ- 
ments). But see Penniston v. New- 
nan, 45 S.E. 65, 117 Ga. 700 (hold- 
ing, where a statute prohibited work 
or business of one’s ordinary ealling 
and an ordinance forbade the keeping 
open of any save drug stores on Sun- 
day, that, inasmuch as Sunday ordi- 
nances were valid where they created 
new prohibitions and did not prescribe 
additional offenses for prohibitions 
already prohibited by statute but in- 
valid’ where they dealt with acts 
whose performance was already an 
offense by statute, if one opened his 
store for a permitted purpose, the 
sale of drugs, but in the course of 
business sold articles not within the 
exception in favor of drugs or, if 
drugs, which were not necessaries, he 
was liable, for such nonexcepted sales 
only under the statutory prohibition 
of work or business and not under the 
ordinance punishing the opening or 
keeping open of establishments on 
Sunday). 


2. Kroer v. People, 78 Ill. 294, 298; 
Com. v. Kirshen, 80 N.E. 2, 194 Mass. 
151, 152, 10 Ann.Cas. 948; State v. 
Meyers, 28 S.C.L. 305. And see cases 
infra this note. 


“A shop, warehouse or workhouse 
may be kept open so as to come with- 
in the prohibition of the statute with- 
out being kept . . . open in the 
same manner and for the same pur- 


N.W. 


The laws against 
keeping open are not limited in operation to legiti- 
mate establishments only, and hence the fact that 


SUNDAY 


breaking. 
lawful transac- 
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the business as transacted was illegal under other 
statutes is no defense to a prosecution for Sabbath 


[§ 21] (b) Persons Who May Commit Offense. 


it open. 


The ownership of the establishment is immaterial ;+ 
anyone having the direction and management of 
the enterprise and the control as to whether it shall 
or shall not be kept open is liable if he does keep 
However, those who can in no respect 


be considered as having any control or management 


poses in which and for which it is 
kept open for business on week days.” 
Com. v. Kirshen, supra. 


“Tt is not necessary that the house 
should be kept open in all respects, 
its front door and its windows, as on 
week days. It is not material whether 
the entrance afforded be at the front 
door or at a back door; whether the 
door be kept open for admittance, or 
a closed door is opened for admission 
on application; or whether admit- 
tance be gained by a way known to 
the general public or not. It is suffi- 
cient that admittance be afforded to 
those who apply for admission and 
that they are there accommodated.” 
Kroer v. People, supra. 


[a] Thus (1) a single sale is as 
much within the prohibition as a 
series or number of sales (Snider v. 
State, 59 Ala. 64), (2) and it is im- 
material whether or not customers 
were waited on in the usual manner 
or were permitted to wait on them- 
selves, or whether payment was pres- 
ently made or expected to be made 
afterwards (Snider v. State, supra). 
(3) When goods were delivered to 
customers as they called for them, al- 
though without any price being de- 
manded or any money being handed 
the seller at the time of sale, but 
where the buyers left money in the 
establishment sufficient to pay for 
such goods which was not rejected 
nor returned by the sale, the charac- 
ter of the transaction did not ab- 
solve the seller from liability for 
keeping open for traffic. Morris v. 
State, 89 S.W. 832, 48 Tex.Cr. 562. 
(4) The ereetion of a partition within 
the establishment and the designation 
of the part, thus separated from the 
place where the goods dealt in are 
stored, as a private apartment does 
not authorize the keeping open of 
such “private apartment” as a place 
where persons may be supplied on 
Sunday with the goods or services 
customarily dispensed in the other 
part of the room. Sullivan v. District 
of Columbia, 20 App.D.C. 29. (5) The 
facts that on Sunday there are fewer 
electric lights in a ‘penny arcade” 
exhibiting pictures than on other 
days of the week, and no music is 
played as on other days, and the at- 
tendants are excused, constitutes no 
defense to a prosecution for keeping 
open on the Sabbath. Fitchtnberg v. 
Atlanta, 54 S.E. 933, 126 Ga. 62. 


a Com.’ “vy... Trickey,;. ~13), -Allen 
(Mass.) 559; Com. v. Harrison, 11 
Gray (Mass.) 309. 


4 Cusimano y. State, 103 So. 241, 
20 Ala.App. 502; Com. v. Dale, 11 N. 
BE. 534, 144 Mass. 3638. See Marre v. 
State, 36 Ark. 222 (to same effect); 
and cases infra note 5. 


[a] To “keep” a place, as used in 
such statutes, ‘‘means an appropria- 
tion of the place by the person in 
control for the conduct of his busi- 


of the enterprise illegally kept open and operating 
on Sunday are not liable,* except where the statute 
is specifically extended to include them.’ 


ness therein.” State v. Miller, 36 A. 
795, 796, 68 Conn. 373. 


5. Cusimano yv. State, 103 So. 241, 
20 Ala.App. 502; O’Neil v. State, 43 
S.E. 248, 116 Ga. 839; Com. v. Dale, 
11 N.E. 534, 536, 144 Mass. 363. 


“Jf a man has the government and 
management of a shop and of its busi- 
ness, it may properly be deseribed as 
his shop; and if he keeps it open on 
the Lord’s day, he makes an illegal 
use of it.’”’ Com. v. Dale, supra. 


[a] Club steward.—A person, not 
a member of a club nor financially 
interested therein except as an em- 
ployee thereof, whose employment is 
to look after the affairs of the club 
generally and who oversees and di- 
rects the acts of the other servants 
of the club and remains there regu- 
larly in charge of them, while the 
members all go and come freely 
without any of them remaining there 
regularly in charge of the enterprise, 
may be convicted as the person keep- 
ing open a part of the clubrooms de- 
voted to traffic on Sunday contrary 
to the Sunday laws. O’Neil v. State, 
43 S.B. 248, 116 Ga. 839. 


e 
[b] That another performs physi- 
cal act of opening door does not re- 
lieve the person in control from lia- 
bility for Sabbath breaking. O’Neil 
v. State, 423 S.E. 248, 116 Ga. 839. 


[ec] Clerk or servant who engages 
in the traffic of an establishment un- 
lawfully kept open on Sunday violates 
the law and is liable as a participant 
in the offense of Sabbath breaking. 
Marre vy. State, 36 Ark. 222. 


[d] Conviction of another for the 
offense of keeping open on Sunday 
does not relieve one charged there- 
with from liability for the same or- 
fense, where his relation to and par- 
ticipation in the matter is otherwise 
such as to come within the statutory 
prohibition. Craig v. State, 92 S.W. 
416, 49 Tex.Cr. 295. : 


6. Reid v. Wilson, [1895] 1 Q.B. 
315. See Cusimane v. State, 103 So. 
241, 20 Ala.App. 502 (dictum to same 
effect). 


{a] Thus (1) the landlord’s agent 
who lets the premises in which the 
enterprise is conducted is not within 
the statute (Reid v. Wilson, [1895] 1 
Q.B. 315), (2) nor is the chairman of 
a meeting for the purpose of a pub- 
lic entertainment who has no control 
over the entertainment but only over 
the meeting, under a statute prohibit- 
ing the keeping open on Sunday of 
any place for public entertainment or 
amusement (Reid vy. Wilson, supra). 


7. Ealey v. State, 224 S.W. 771, 87 
Tex.Cr. 648; Gould v. State, 146 S. 
W. 172, 179, 65 Tex.Cr. 662, 66 Tex. 
Cr. 122; Oliver v. State, 144 S.W. 604, 
65, Tex.Cr. 150. 


[a] Bule applied.—A statute pro- 
viding a fine for “the proprietor of 
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Partner. A member of a business partnership is 
liable in his individual capacity if he opens the 
establishment or engages in traffic therein on Sun- 
day,® and this is true even though he is only a nom- 


inal partner.°® 


[§ 22] (4) Disturbance of Public.1° The disturb- 
ance of others, even by acts amounting to disorderly 
conduct, if not of itself violative of Sunday laws 
against business or employment, sports or diver- 
Acts prohibiting the exercise generally of 
work, business, or labor, or the engaging in worldly 
business or employment, are not limited in their 
prohibitions to matters tending to affect or disturb 

others,!2 and, similarly, acts prohibiting keep- 
ing open shop forbid the carrying on in such man- 
ner of the business of the week either secretly or 
openly!® as do also acts specifically enumerating and 


sions.!1 


any place of public amusement, or 
the agent or employee of any such 
person, who shall permit his 
ee place of public amusement to 
be kept open’ meant that “the pro- 
prietor of any place of public amuse- 
ment who shall permit his place of 
public amusement to be kept open 
4 or the agent or employé of 
‘any such person” should be fined, and 
any employee or agent, who should 
do any act toward keeping such place 
pen or run on Sunday was guilty of 
an offense, regardless of whether he 
had any voice or control in determin- 
ing whether the place be kept open 
and in operation. Oliver v. State, 144 
S.W. 604, 65 Tex.Cr. 150. See Haley 
v. State, 224 S.W. 771, 87 Tex.Cr. 648 
(holding that the statute could not 
be evaded by the device of sending 
one, who worked through the week as 
an employee of the proprietor, to 
work in the place of business on Sun- 
day as an employee of the union to 
which he belonged, under an arrange- 
ment between the proprietor and the 
union). 

8. Blahut v. State, 34 Ark. 447; 


' Morris v. State, 89 S.W. 832, 48 Tex. 
Cr.) 562. 


9. Blahut v. State, 34 Ark. 447. 


10. Disturbance of peace on Sun- 
Gay as disorderly conduct see supra 
§ 17, note 33. 


11. Noftsker v. Com., 8 Pa.Dist. 
§72, 22 Pa.Co, 559. 
[a] Drunkenness, swearing, and 


Similar disorderly conduct on Sun- 
aays is not a violation of such stat- 
utes. Noftsker v. Com., 8 Pa.Dist. 
572, 22. Pa.Co. 559. 


{[b] Act prohibiting conduct con- 
stituting disturbance at any time is 
not violated by peacefully doing on 
Sunday acts which might be done on 
any other day without being objec- 
tionable as a disturbance, the act hav- 
ing no different application on Sunday 
than on any other day and the fact 
of its performance on Sunday being 
a disturbance to the religious sensi- 
bilities of some members of the com- 
munity being insufficient to heighten 
the character of the act on that day. 
Keck v. Gainesville, 25 S.E. 558, 98 
Ga, 423, 


12, Ala.—O’Donnell v. Sweeney, 5 
Ala. 467, 39 Am.D. 336. 
Linsig, 


Iowa.—State v. 159 N.W. 


995, 178 Iowa 484. 


Mich.—Adams y. Hamell, 2 Dougl. 
73, 48-Am.D. 455. 


Miss.—Miller y. Lynch, 88 Miss. 


« 


SUNDAY 


344. 
N.H.—Varney v. French, 19 N.H. 
233. 


Pa.—Commonwealth y. American 
Baseball Club of Philadelphia, 138 A. 
497, 290 Pa. 136, 58 A.L.R. 1027 [aff 
8 Pa.Dist.&Co. 399]; Com. v. Wil- 
liams, 1 Pearson 61. See Com. v. 
Jeandell, 2 Grant 506, 3 Phila. 509 
(dictum to the same effect). 


Vt.—Lovejoy v. Whipple, 
379, 46 Am.D. 157. 


See McCain v. State, 58 S.E. 550, 
2 Ga.App. 389 (holding that the per- 
formance of a service of ordinary 
calling was within the statute al- 
though not carried on for the public 
generally but for the members of a 
club in their clubhouse only); Rich- 
mond v. Moore, 107 Ill. 429, 47 Am.R. 
445 (recognizing the rule); Anony- 
mous, 12 Abb.N.Cas. (N.Y.) 455 (dic- 
tum to the same effect under statute 
prohibiting all trades, manufactures, 
and mechanical employments on Sun- 
day). ? 

But see Hooks v. State, 50 So. 586, 
58 Fla. 57 (holding that Gen. St. 
(1906) § 3565, inhibiting the perform- 
ance on Sunday of any pursuit, busi- 
ness, or trade, by manual labor or 
with animal or mechanical power, is 
designed only to inhibit the doing 
publicly of acts which may disturb 
or offend the public, upon that day). 


“Men are aS much prohibited from 
carrying on their daily avocations se- 
cretly as openly upon that day.” 
Stee v. Williams, 1 Pearson (Pa.) 


[a] That chapter heading in which 
the Sunday law occurs is “Of Of- 
fenses Against the Public Peace” 
does not alter the rule, where the body 
of the statute contains a clear and 
unambiguous general prohibition of 
Sunday labor. State v. Linsig, 159 N. 
W. 995, 178 Iowa 484. 


[b] In North Carolina it has been 
held, however, that a statute forbid- 
ding work or business of one’s or- 
dinary calling refers only to work or 
business in such calling which tends 
to disturb the peace and repose of the 
day. Maxton Auto Co. v. Rudd, 97 
S.H. 477, 176 N.C. 497; Rodman vy. 
Robinson, 47 S.E. 19, 184 N.C. 5038, 101 
Am.S.R. 877, 65 L.R.A. 682; Melvin 
v. Hasley, 52 N.C. 356. 


13. State v. Crabtree, 27 Mo. 232. 
See State v. Gelpi, 19 So. 468, 48 La. 
Ann. 520 (holding the statute violat- 
ed by the keeping open of quarters 
for refreshment in a private social 
club to which members only were ad- 
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prohibiting certain specific acts or matters;'* but 
statutes which merely prohibit public selling or 
offering or exposing for sale on Sunday are not 
designed to forbid business transactions which in 
no manner affect the rights of others who are ob- 
serving the day*® and which are made without tend- 
ing to violate the public order and solemnity of the 
day;1® and a like result has been reached as to stat- 
utory prohibitions directed against public sports, 
exercises, or shows.17 Where statutes expressly pro- 
hibit certain acts done on Sunday only where they 
are done to the disturbance of others,1® or are con- 
fined by their terms to whoever disturbs the peace 
and good order of society by his conduct on Sun- 
day,?® or expressly declare as their object the pro- 
hibition of acts which are serious interruptions of 
the repose of the community,?° only those acts are 


mitted). 
14. Hiller v. State, 92 A. 842, 124 
Md. 385; Rex v. Quick, 17 Can.Cr. 


Cas. 61, 17 Ont.W-.R. 250. 


15. Ward v. Ward, 77 N.W. 965, 
75 Minn. 269. See People v. Dunford, 
100 N.E. 433, 205 N.Y. 17 (holding 
that Pen. L. § 2147, dealing with 


“Public Traffic on Sunday” seems in- 
tended to deal with conduct disturb- 
ing the public rest on Sunday). i 


16. Boynton yv. Page, 13 Wend. (N. 
Y.) 425. \ 


[a] ‘However, where the sale is in 
fact public, the fact that it is con- 
ducted in a quiet and orderly manner 
does not take it out of the statutory 
prohibition. State v. Weiss, 105 N.W. 
1127, 97 Minn. 125. 


17. Houck v. Ingles, 148 N.W. 100, 
126 Minn. 257; People v. Roach, 114 
N.Y.S. 742, 61 Mise. 42; Eden Musee 
American Co. v. Bingham, 108 N.Y.S. 
200, 58 Misc. 644, 22 N.Y.Cr. 34 [rev 
on other grounds 110 N.Y.S. 210, 125 
App.Div. 780]; People v. Hesterberg, 
89. N.Y.S... 498, 43 Misc. 510; 18 N.Y. 
Cr. 403; People v. De Mott, 77 N.Y.S. 
249, 38 Mise. 171, 16 N>¥-Cr: 551. See 
Chadwick Park Athletic Club v. Peas- 
ley, 142 N.Y.S. 586 (recognizing the 
rule). Contra People v. Joyce, 161 N. 
Y.S. 771, 174 App.Div. 574, 35 N.Y.Cr. 
207 ae v. Davis, 164 N.W. 698, 38 


18. Clough v. Shepherd, 31 
490; Varney v. French, 19 N.H. 233. 


19. Eden v. People, 43 N.E. 1108, 
161 Ill. 296, 32 L.R.A. 659, 52 Am.S.R. 
365; Richmond v. Moore, 107 Ill. 429, 
47 Am.R. 445; A. H. Woods Produc- 
tion Co. v. Chicago, ete., R. Co., 147 
Ill.App. 568; Foll y. People, 66 Ill. 
App. 405; Johnson vy. People,.42 Ill. 
App. 594. See McCurdy v. Alaska, etc., 
Commercial Co., 102 Ill.App. 120 (to 
same effect). 


20. Smith v. Wilcox, 24 N.Y. 353, 
82 Am.D. 302; William Fox Amuse- 
ment Co. v. McClellan, 114 N.Y.S. 594, 
62 Misc. 100; United Vaudeville Co. v. 
Zeller, 108 N.Y.S. 789, 58 Mise. 16, 22 
N.Y.Cr. 52; People v. De Mott, 77 N. 
YS. 249, 38: oMiscs 1715 16 EN. VeGirs 
eer People v. Dennin, 35 Hun (N.Y.) 


NSE 


[a] In Minnesota it has been held, 
under a law providing in one section 
that it prohibits certain acts to be 
specified “which are serious interrup- 
tions of the repose and religious lib- 
erty of the community,” and in an- 
other section prohibiting certain 
specified “and other public sports, ex- 
ercises and shows; all noises disturb- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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forbidden which fall within such categories. In at 


least one jurisdiction it is held that .a disturbance, 
within the meaning of this requirement, is any busi- 
ness which withdraws or distracts the attention of 
others from the appropriate observance of the day 
and turns it to other things”! regardless of whether 
the others thus affected assent or object to the per- 
formance of such business;?2 but elsewhere it has 
been held that no disturbance of the good order of 
society results where no disorder or interference 
with the religious rights of others is occasioned by 
the acts complained of.2%, It has even been held 
that a transaction may be to the disturbance of 
others although no one but the parties thereto were 
present ;°* but the contrary result has been reached 
elsewhere under similar statutes.2° Where the stat- 
ute itself specifies particular acts which shall be 
regarded as disturbing the rest and repose of the 
day, the doing of any of the specified acts consti- 


‘tutes a disturbance, no matter how quietly the acts 


may be done.” 


Statutes prohibiting attending public meetings 
other than religious gatherings operate only against 


ing the peace of the day; all trades, 
manufactures, and mechanical em- 


SUNDAY 


ent a witness brought by the other 
party, and no one else save the con- 
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the spectators or auditors and have no application 
to the acts of those promoting or performing in such 
assemblies.?7 


[§ 23] (5) Acts Done in Exercise of Ordinary 
Calling. At common law the pursuit of one’s ordi- 
nary calling on Sunday is not an offense;2% and the 
fact that one engages in his usual calling on Sunday 
is not per se illegal unless statutes prohibit such 
conduct generally or forbid acts of the particular 
character involved in the pursuit of such calling.?° 
When a statute is in terms addressed only to the 
performance of business in one’s ordinary calling, 
acts not in the line of such usual employment are 
not forbidden.°° Provided it is work of one’s or- 
dinary ealling, it is immaterial that the work or 
business performed on Sunday is not at his usual 
place of business*+ or is not as active or constant 
as on week days.?? Statutes directed against the 
performance of any worldly or secular business, em- 
ployment, or labor whatsoever on Sunday are not 
confined to such business as is in the course of an 
ordinary calling;°* and a statute prohibiting the 
keeping open store is not limited to such persons 


43 N.B. 1108, 161 Ill. 296, 32 L.R.A. 
659, 52 Am.S.R. 365. See Amis v. 


ployments, except works of necessity 
performed in an orderly manner so as 
not to interfere with the repose and 
religious liberty of the community; 
all public selling or offering for sale 
of property, ani all other labor except 
works of necessity or charity’ that 
(1) the intention of the legislature 
was to prohibit the carrying on of 
any business or traffic to the extent 
of seriously interrupting the religious 
observance of Sunday (Houck v. In- 
gles, 148 N.W. 100, 126 Minn. 257; 
State v. Chamberlain, 127 N.W. 444, 
112 Minn. 52, 30 L.R.A.N.S. 335, 21 
Ann.Cas. 679; Holden y. O’Brien, 90 
N.W. 531, 86 Minn. 297), (2) but that 
the statute, while aimed against some 
acts or trades only insofar as they 
involve disturbance of the peace and 
order of the day, operates against 
others regardless of whether there is 
any tendency toward such disturb- 
ance (State v. Dean, 184 N.W. 275, 149 
Minn. 410), (3) and the prohibition 
as to work or labor makes some acts 
of work or labor offenses whether or 
not they tend in any wise to disturb 


~members of the public, if engaging in 


them of itself seriously tends to-in- 
terrupt the observance of the day 
(State v. Dean, supra), (4) while oth- 
er acts of work or’ labor in no wise 
tending by their nature toward such 
interruption, and not conducted in 
such a way as to cause any disturb- 
ance, are not prohibited (Houck vy. 
Ingles, supra; Holden y. O’Brien, su- 
pra). 


21. George v. George, 47 N.H. 27; 
Smith v. Foster, 41 N.H. 215; Varney 
v. French, 19 N.H. 233. See State v. 
Lavoie, 97 A. 566, 78 N.H. 99 (holding 
that carrying articles through the 
streets where others were present 
was an act to the disturbance of oth- 


ers). 


[a] Single person.—It is enough 
that one other person be thus disturb- 
ed. Varney vy. French, 19 N.H. 233. 


22. George v. George, 47 N.H. 27; 


Smith v. Foster, 41 N.H. 215; Var- 
ney v. French, 19 N.H. 2338. 
[a] Illustrations.—(1) Where a 


eontract was made and a note execut- 
ed on Sunday at the house of one of 
the parties, who was present, reading 
a newspaper, and there was also pres- 


done. 


tracting parties themselves, although 
none of those present in any manner 
objected to the performance of the 
transaction, it was within the prohi- 
bition of the _ statute. Varney v. 
Breneh P19 Ni. 288 h 023 te). C290 Vik 
nothing can be considered a disturb- 
ance which people willingly. submit 
to, and take a part in, then the Legis- 
lature did not intend to prohibit any 
assembly of persons, for whatever 
purpose, provided the people present 
are willing to give up their religious 
duties, and take part in whatever is 
In such case, they could have 
no cause for complaint; volenti non 
fit injuria; no disturbance has been 
caused to them. Upon this principle, 
a horse race in a public street would 
be no disturbance, if the people chose 
to desert the churches and assemble 
on the race ground. A military pa- 
rade on the Sabbath would not be pro- 
hibited, if the bystanders, or those 
who heard it, preferred military to 
sacred music. A theatre or a circus, 
a menagerie or a political caucas, 
would no more be disturbances than 
would the services in the churches. 
But we do not think that such would 
be the true construction of the act.” 
Varney v. French, supra. 


23. Foll v. People, 66 Ill.App. 405; 
People v. Dennin, 35 Hun (N.Y.) 327. 
See Houck v. Ingles, 148 N.W. 100, 
126 Minn. 257 (to the same effect). 


24. Thompson v. Williams, 58 N.H. 
248. 


25. Richmond vy. Moore, 107 Iil. 
429, 47 Am.R. 445; People v. Dunford, 
100 N.E. 433, 205 N.Y. 17; People v. 
Dennin, 35 Hun (N.Y.) 327, 3 N.Y.Cr. 
127; Boynton v. Page, 13 Wend. (N. 
Y.) 425. See A. H. Woods Production 
Co. v. Chicago, ete., R. Co., 147 Ill. 
App. 568 (to same effect). 


26. Peo. v. Moses, 35 N.H. 499, 140 
N.V. 214: United Vaudeville Co. v. 
Heller, 108 N.Y.S. 789, 58 Misc. 16, 22 
IN Grab 2e 

27. Territory v. Davenport, 124 P. 
795, 17 N.M. 214, 41 L.R.A.N.S. 407 
{foll Territory v. Hart, 124 P. 798, 
17 N.M. 222]. 

28. Southern Ry. Co. v. Wallis, 66 
S:B! 370,. 133. Ga. 553, 30 L.R.ALN.S. 
401, 18 Ann.Cas. 67; Eden v. People, 


Kyle, 10 Tenn. 31, 24 Am.D. 463 (dic- 
tum to same effect). 


29. Eden Musee American Co. v. 
Bingham, 108 N.Y.S. 200, 58 Mise. 644, 
22 N.Y.Cr. 34 [rev on other grounds. 
110 N.Y.S. 210, 125 App.Div. 780]. 


30. Ga.—Sanders y. Johnson, 29 
Ga. 526; Ellis v. State, 63 S.E. 588, 
5 Ga.App. 615. 


R.I.—Allen v. Gardiner, 7 R.I. 22. 


S.C.—Hellams vy. Abercrombie, 15 S. 
C. 110, 40 Am.R. 684. 


Tenn.—Amis v. Kyle, 10 Tenn. 31, 
24 Am.D. 463. : 


Eng.—Rex v. Whitnash, 7 B.&C. 


“596, 14 E.C.L. 268, 108 Reprint 845; 


Scarfe v. Morgan, 4 M.&W. 270, 150 
Reprint 1430; Drury vy. Defontaine, 1 
Taunt. 131, 127 Reprint 781. 


Can.—Rex v. Walsh, 22 Can.Cr.Cas. 
144, 26 West.L.R. 394. 


Ont.—Hespeler vy. Shaw, 16 U.C.Q. 
B. 104. 


See Johnston vy. Com., 
(dictum to same effect). 


31. McCain v. State, 58 
551, 2 Ga.App. 389. 


“The law not only closes the busi- 
ness places of secular employment 
during the Sabbath, but stops on said 
day work of ordinary calling, what- 
ever that work may be or wherever 
that work may be done.” McCain v. 
State, supra. 3! 


32. McCain v. State, supra. 


33. Ala.—O’Donnell vy. Sweeney, 4 
Ala. 467, 39 Am.D. 336. 


Del.—-Walsh vy. State, 136 A. 160, 33 
Del. 353ufaff 139 A’ 257, 33° Del. 514, 
56 A-L.R. 810]. 


Ky.—Murphy y. Simpson, 14 B.Mon. 
337. , 

Miss.—Miller v. Lynch, 38 Miss. 
344. 

Pa.—Friedeborn y. Com., 6 A. 160, 
113 Pa. 242, 57 Am.R. 464; Johnston 
v. Com., 22 Pa. 102. See Com. v. Ses- 
qui-Centennial Exhibition Assoc., 8 
Pa.Dist.&Co. 77 (dictum to same ef- 
fect). 

Vt.—Lovejoy v. Whipple, 18 Vt. 379, 
46 Am.D. 157. ‘ 


22 Pa. 102 


S.E. 550, - 
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as follow the calling of merchants or shopkeepers 
through the week, and does not affect their conduct 
in any different manner than it does the conduct of 
others.24 While a statute prohibiting “work, labor 
or business” on Sunday does not, it has been held, 
confine the prohibition to the doing of acts which 
constitute the customary business of the person do- 
ing them throughout the week,?® nevertheless the 
prohibition of the statute is confined to acts of a 
secular nature belonging to, or connected with, or- 
dinary business or common worldly affairs of men 
generally, although they might not fall within the 
line of the daily business or occupation within which 
the particular person concerned is employed** and 
does not embrace acts, although of a secular or tem- 
poral character, which do not form a part of the 
ordinary and usual business of mankind generally 
but which are of an exceptional and occasional char- 
acter not incidental to the ordinary transactions 
which constitute the common business of everyday 
life.7 Those acts which are repeated regularly in 
the course of trade, business, or labor are parts of 
the ordinary calling of one exercising such trade, 
business, or labor;?% the words import only those 
things which the ordinary duties of the calling bring 
into continued action?® and do not inelude every 
transaction without which a trade or business can- 
not be carried on.*° 


Business conducted only on Sunday. A _ business 
may be an ordinary calling of a person, if he regu- 
larly engages in it on several Sundays, although it 
appears that regularly throughout the week he fol- 
lows another occupation and it does not appear that 


See George vy. George, 47 N.H. 27 
(similar holding under a statute for- 


SUNDAY 


S.E. 160, 124 Ga. 141; 
46 S.E. 837, 119 Ga. 562. 


in ie ee ee 
. a wee Fe : s 


: [§§ 23-25 


he follows that for which he is convicted ;*1 but the 
pursuit of a particular business on a single Sunday 
only by one who has at no other time engaged in it 
is not, of course, engaging in his ordinary calling.*? 


[§ 24] c. Exceptions—(1) In General. Whether 
an act done on Sunday comes within exceptions to 
the Sunday laws depends upon the terms of the 
statute involved and the circumstances of the par- 
ticular case.4? If it does, it may be done on that 
day as lawfully as upon any other.** The enumera- 
tion of particular exceptions is conclusive against 
the existence of other ‘exceptions.*® Exceptions 
stated in connection with some prohibitions but not 
with others, are operative only as to those in con- 
nection with which they are stated and the fact that 
a particular act might fall within the scope of such 
exceptions is immaterial as to the prohibitions with 
reference to which no exceptions appear.*® 


[§ 25] (2) Necessity or Charity—(a) Generally.. 
Exceptions in favor of works of necessity or charity 
allow the doing of all acts, although of the character 
included in the general prohibition, which consist 
of necessity or charity.47 The classification of acts 
which constitute works of necessity or charity or the 
prescription of any general rule for their determi- 
nation is impossible.** If a person has reasonable 
ground to believe that a case of necessity or charity 
exists and honestly acts under that belief and in 
furtherance of such a purpose, although he may be 
deceived or mistaken in fact, his act is within the 
exception.4® The exception of “works” of neces- 
sity or mercy is not confined in its operation to 
work in the sense of physical labor.°° Persons per- 


45. Capital Theatre Co. v. Com., 
199 S.W. 1076, 178 Ky. 780. 


Reed v. State, 
See Connor 


bidding anyone to do any secular 


work of his calling); Smith v. Foster, 


41 N.H. 215 (to same effect). 


But see Jansen v. State, 18 N.W. 
374, 60 Wis. 577 (holding that, in view 
of its history Rev. St..[1878] § 1564 
was intended to apply only to those 
ordinarily and regularly engaged in 
making sales of the kind therein pro- 
hibited). 


34. Everett v. State, 
22 Ala.App. 30. 


35. Bennett v. Brooks, 9 Allen 
(Mass.) 118; Adams vy. Hamell, 2 
Dougl. (Mich.) 738, 48 Am.D. 455. 


36. Bennett v. Brooks, 9 Allen 
(Mass.) 118, 119. 


“The purpose of the statute is only 
to prevent the carrying on of the 
usual and ordinary callings and oc- 
cupations of men, by which they gain 
a livelihood or acquire property, and 
the doing of acts such as usually be- 
long to or are connected with world- 
ly affairs and the common transac- 
tions of business.” Bennett v. 
Brooks, supra. 


37. Bennett vy. Brooks, supra. 


38. Reed v. State, 46 S.E. 837, 119 
Ga. 562; Ellis v. State, 63 S.E. 588, 
5 Ga.App. 615; McCain vy. State, 58 
S.E. 550, 2 Ga.App. 389; Rex v. Whit- 
nash, 7 B.&C. 596, 14 E.C.L. 268, 108 
Reprint 845. See Kimmerline vy. 
ee: 5 OhioN.P.N.S. 417 (to same ef- 
ect). 


[a] Person engaged in several oc- 
cupations (1) violates the Sabbath 
law when he pursues any one of them 
-on Sunday (Scandrett v. State, 52 


Tits So. 759) 


v. Quest, 96 L.T.Rep.N.S. 28 [to same 
effect]) (2) even though that particu- 
lar business does not occupy most of 
his time on the other days of the 
week (Scandrett v. State, supra; Reed 
v. State, supra). 


39. Rex v. Whitnash, 7 B.&C. 596, 
14 E.C.L. 268, 108 Reprint 845. 


40. Rex v. Whitnash, supra. 


41. Scandrett y. State, 52 S.E. 160, 
124 Ga. 141. 


[a] MTllustration.—Where a farmer 
on Sundays, and then only, conducted 
a candy and soft drink stand, such 
conduct constituted an ordinary call- 
ing within the meaning of the stat- 
ute. Scandrett v. State, 52 S.E. 160, 
124 Ga. 141. 


42. Ellis v. State, 63 S.E. 588, 5 
Ga.App. 615. 


[a] Rule applied.—A farm laborer 
who sold soda water and lemonade on 
only one Sunday was not guilty of 
violating the Sabbath day within the 
statute, such selling not being his 
“pusiness or ordinary calling,” al- 
though, if he sold on more than one 
occasion, it might become such. El- 
me v. State, 63 S.E. 588, 5 Ga.App. 


43. Ross v. State, 36 N.E. 167, 9 
Ind.App. 35; Johnston v. Com., 22 Pa. 
ens And see cases passim infra §§ 


44. Schenck v. Schenck, 28 So. 302, 
52 La.Ann, 2102. See Southern R. Co. 
v. Wallis, 66 S.H. 370, 1838 Ga. 553, 30 
L.R.A.N.S. 401, 18 Ann.Cas. 67 (to 
same effect). 


46. Kan.—State v. Haining, 293 P. 
952, 131 Kan. 854. 


Mass.—Com. v. Kirshen, 80 N.E. 2, 
194 Mass. 151, 10 Ann.Cas. 948; Com. 
v. Dextra, 8 N.E. 756, 143 Mass. 28 
[foll Com.-v. Perry, 11 N.E. 537; Com. 
v. Dale, 11 N.E. 584, 144 Mass. 363; 
Com. v. Osgood, 11 N.B. 536, 144 
Mass. 362; Com. v. Starr, 11 N.E. 533, 
144 Mass. 359]; Com. v. Has, 122 
fees 40; Com. v. Nagle, 117 Mass. 


Minn.—State v. Weiss, 
1127, 97 Minn. 125. 


Mo.—Komen vy. St. Louis, 289 S.W.. 
838, 316 Mo. 9. 

Tex.—Grimes vy. 
378;, 92 Tex Gr) Si 2: 
25 text and note 54; 
note 16. 

47. Com. v. Weidner, 4 Pa.Co. 437. 
See Johnston v. Com., 22 Pa. 102 (dic- 
tum to same effect). 


[a] Tendency toward liberal con- 
stynction.—It has been said that 
there has been a prevalent tendency 
to give a more liberal construction 
than formerly to the exceptions of 
necessity and charity so as to legalize 
formally many activities which, by 
popular practise and custom, have 
been regarded as permissible. Com. 
v. Sherman, 14 Pa.Dist.&Co. 4. 

48. Johnston v. Com., 22 Pa. 102. 
And see cases infra § 26 notes 55, 58. 


49. Myers v. State, 1 Conn. 502. 
See Rex v. Brooker, 22 Can.Cr.Cas. 
146 (to same effect). 


50. Rex v. Cummings, 
[1925] 4 Dom.L.R. 1126. 


105 N.W- 


State, 300 S.w. 
And see infra § 
§ 28 text and 


(Alta.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Ww 
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§§ 25-26] ; 


forming an act for the object of gain have been 
held not to come within the exception.*+ However, 
the performance of an act gratuitously as an accom- 
modation does not necessarily make it a work of 
It cannot be a work of ne- 
cessity or charity to promote attendance at a place 
of public diversion where it is unlawful for anyone 
It is immaterial that a work is 
one of necessity or charity where the acts or matters 
done or performed are prohibited without the state- 
ment of any exception in favor of necessity or char- 


necessity or charity.®? 


to be present.** 


51. Phillips v. Innes, 4 Cl. & F. 
234, 7 Reprint 90; Rex v. Kent, 
(Alta. ) [1925] 1 Dom.L.R. 1117. 


52. Com. vy. Williams, 1 Pearson 
(Pa.) 61. 


53. State v. Ryan, 69 A. 536, 80 
Conn. 582. 


54. See cases infra this note. 


[a] Rule applied.—(1) An excep- 
tion to a prohibition of work and 
Jabor in favor of works of charity or 
necessity does not apply to a sepa- 
rate prohibition of keeping open shop, 
mor relieve one so acting from liabil- 
ity (Com. v. Dextra, 8 N.E. 756, 148 
Mass. 28 [foll Com. v. Perry, (Mass.) 
iNet bels COM: Ve Dales alt NBs 
534, 144 Mass. 363; Com. v. Osgood, 
11 N.E. 536, 144 -Mass. 362; Com. v. 
Starr, 11 N.E. 533, 144 Mass. 359]; 
Com. v. Nagle, 117 Mass. 142; Stark 
v. Backus, 123 N.W. 98, 140 Wis. 557), 
(2) nor does it-apply to a prohibition 
of selling (Grimes v. State, 200 S.W. 
378, 82 Tex:Cr: 512). 


55. Ill.—Johnson v. State, 
App. 594. 


Ind.—Dugan v. State, 25 N.E. 171, 
125 Ind. 130, 9 L.R.A. 321; Ungericht 
v. State, 21 N.E. 1082, 119 Ind. 379, 12 
Am.S.R. 419; Mueller v. State, 76 Ind. 
310, 40 Am.R. 245; Edgerton v. State, 
67 Ind. 588, 33 Am.R. 110. 


Iowa.—State v. Linsig, 
9995, 178 Iowa 484. 


Ky.—Natural Gas Products Co. v. 
‘Thurman, 265 S.W. 475, 205 Ky. 100; 
McAfee v. Com., 190 S.W. 671, 173 Ky. 
So RAG LOdaOe Silas Gray .V.2COm:, 
BLS St pisos Vie eo Dae pile EVs, COO eA. 
1917B 93. 


Ohio.—Spaith v. State, 10 OhioDec. 
(Reprint) 639, 22 Cinc.L.Bul. 323. 


Pa.—Com. v. Shipley, 18 Pa.Dist. 
133, 385 Pa.Go. 132; \:Com. v.: Diffen- 
‘baugsh,. 26° PaCo, 65; Com: v.. Wil- 
liams, 1 Pearson 61. 


S.c.—Charleston Oil Co. v. Poulnot, 
-4141 S.E. 454,143 S.C. 288, 60 A.L.R. 
"750. 


Tex.—Lane v. State, 150 S.W. 637, 
68 Tex.Cr. 4. 


Vt.—State v. Corologos, 143 A. 284, 
4101 Vt. 300, 59 A.L.R. 1541. 


Va.—Pirkey v. Com., 114 S.E. 764, 
134 Va. 713, 29 A.L.R. 1290; Lakeside 
Inn Corp. v. Com., 114 S.E. 769, 134 
Va. 696. 


W.Va.—State v. Wertz, 114 S.E. 
“242, 91 W.Va. 622, 29 A.L.R. 391. 


Can.—Reg. v. Albertie, 3 Can.Cr. 
‘Cas. 356. 


Ont.—Rex v. Wells, 24 Ont.L. 77, 2 
Ont.W.N. 1232, 19 Ont.W.R. 452. 


“The demands of necessity and 
charity are ever varying, and the 
same act .which. may be a work of 
mecessity or charity on one occasion 
may not be properly so called on an- 
other occasion—its eharacter in that 
respect depends upon the peculiar 
wircumstances in each case.” State v. 


42 Ill. 


159 N.W. 
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tion.®4 


qinsis: 159 N.W. 995, 178 Iowa 484, 


[a] Thus (1) what is or has been 
necessary at one time is not deter- 
minative of or determinable by the 
necessities of another time or period 
(Com. v. Louisville, etc.,/R. Co., 80 
Ky. 291, 3 Ky.L. 788, 44 Am.R. 475; 
Com. v. Smith, 28 Pa.Dist. 638; Com. 
v. Shipley, 18 Pa.Dist. 133, 35 Pa.Co. 
132; Com. v. Prison Warden, 11 Pa. 
Dist. 45; Com. v. Pfahler, 44 Pa.Co. 
5; State v. James, 62 S.E. 214, 81 S.C. 
197, 128 Am.S.R. -902,.18° L.R:iA.N.S: 
617, 16 Ann.Cas. 277; State v. Corolo- 
gos, 143 A. 284, 101 Vt. 300, 59 A.L.R. 
1541; Pirkey v. Commonwealth, 114 
S.f. 764, 134 Va. 718, 29 A.LLR. 1290; 
State v. Wertz, 114 S.E. 242, 91 W.Va. 
622, 29 A.L.R. 391), (2) and those 
things may be necessary in one place 
and not in another (Com. v. Smith, 
28 Pa.Dist. 638; State v. James, 62 S. 
EB. 214, 81. S.C. 197, 128 Am.S.R. 902, 
18 L.R.A.N.S. 617, 16 Ann.Cas. 277; 
Pirkey v. Com., 114 S.E. 764, 134 Va. 
713, 29 A.L.R. 1290). (8) Changes in 
popular habits and customs may ef- 
fect changes in the matters which are 
necessities within the purview of the 
law. Williams v. State, 144 S.E. 745, 
167 Ga. 160, 60 A.L.R. 747 [answer to 
certified question conformed to 145 S. 
HE. 483, 38 Ga.App. 694]; Gray v. Com., 
188 S.W. 354, 171 Ky. 269, L.R.A. 
1917B 93; Com. v. Louisville, ete., R. 
Co., 80 Ky. 291, 3 Ky.L. 788, 44 Am.R. 
475; Com. v. Smith, 28 Pa.Dist. 638. 
(4) It is proper to give some weight 
to the nature of the busifless in which 
the person acting is engaged. West- 
ern Union Tel. Co. v. Yopst, 20 N.E. 
222, 118 Ind. 248, 3 L.R.A. 224. 


56. Ga.—Williams v. State, 144 S. 
E. 745, 167 Ga. 160, 60 A.L.R. 747 [an- 
swer to certified question conformed 
to 145 S.E. 483, 38 Ga.App. 694]. 


Ind.—Ungericht v. State, 21 N.E. 
TOR Ato Ind i038 7-9), 125A mS. ve Vad 9 © 
Mueller v. State, 76 Ind. 310, 40 Am. 
R. 245; Edgerton v. State, 67 Ind. 588, 
33 Am.R, 110. 


Mo.—State vy. Schatt, 107 S.W. 10, 
128 Mo.App. 622. 


Pa.—Com. v. Gillespie, 
146 Pa. 546. 


Tex.—Lane v. State, 150 S.W. 637, 
68 Tex.Cr. 4. 


Va.—Pirkey v. Com., 114 S.E. 764, 
134 Va. 713, 29 A.L.R. 1290; Lakeside 
Inn Corp. v. Com., 114 S.E. 769, 134 
Va. 696. 


- Can.—Reg. v. Albertie, 
Cas. 356. 


57. Johnson v. State, 42 I1l.App. 
594; Mueller v. State, 76 Ind. 310, 40 
Am.R. 245. 


“The question essentially resolves 
itself to this: First, if the proposi- 
tion be clear that the particular act 
of labor performed is one of necessity 
—that is to say, if the labor is so 
elearly a work of necessity that no 
two reasonable minds would differ 
thereabout—the court may treat it 
as a matter of law identically as in 


23 A, 393, 


os Can. Crs 
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ity, and such a circumstance does not relieve the 
person acting from the operation of the prohibi- 


[§ 26] (b) Necessity. Whether or not a particu- 
lar matter is a work of necessity must, in each in- 
stance, be determined upon the particular circum- 
stances involved®® and is ordinarily rather a question 
of fact,>® or, at most, a mixed question of law and 
fact,°* than purely a question of law. What con- 
stitutes necessity in this connection is incapable of 
exact or accurate definition;°® generally speaking, 


other cases, and under such circum- 
stances, no doubt, would be justified 
in so declaring;. second, on the other 
hand, if the question is one about 
which reasonable minds might well 
differ, it is then essentially one of 
fact, and as such within the province 
of the jury; and, third, if the proof 
is so clear that no two reasonable 
minds could differ on the proposition 
that no possible element of necessity 
whatever entered into the particular 
act of labor performed, then the court 
may, as a matter of law, treat the 
case as falling within the penalties, 
and not within the exception to the 
statute as one of necessity or char- 
ity.” State v. Schatt, 107 S.W. 10, 13, 
128 Mo.App. 622 [quot State v. Coffee, 
35 S.W.(2d) 969, 971, 225 Mo.App. 373; 
Pirkey v. Com., 114 S.E. 764, 768, 134 
Va. 718, 29 A.L.R. 1290]. See Hunt v. 
State, 91 S.E. 879, 19 Ga.App. 448; 
McAfee v. Com., 190 S.W. 671, 173 Ky. 
ee Sy ae ne 377 (both to same ef- 
ecu). 


58. Ga.—Williams v. State, 144 S. 
Bet 455 5267 Ga. 1605) 60 A eR TAT 
[answer to certified question con- 


et to 145 S.E. 488, 38 Ga.App. 
6 s 
Aree Es a v. State, 42 I1l.App. 
594, 


Ind.—Ungericht v. State, 21 N.E. 
1082, 119 Ind. 379, 12 Am.S.R. 419; 
Western Union Tel. Co. v. Yopst, 20 N. 
By 22257 LS: Inds) 248, 93 she A rege: 
Mueller v. State, 76 Ind. 310, 40 Am.R. 
245. 


Ky.—McAfee v. Com., 190 S.W. 671, 
L73° Ky) 83; LL. ReA LILO 30s Grays wv. 
Com., 188 S.W. 354, 171 Ky. 269, L.R. 
A.1917B 93; Com. v. Louisville, ete., 
R. Co., 80 Ky. 291, 3 Ky.L. 788, 44 Am. 
R. 475. 


Mo.—State v. Schatt, 107 S.W. 10, 


128 Mo.App. 622; State v. Wellott, 54 
Mo.App. 310. 


Pa.—Com. v. Nesbit, 34 Pa. 398; 
Com. v. Shipley, 18 Pa.Dist. 133, 35 


Pa.Co. 132; Com. v. Atanoff, 12 Pa. 
Dist.&Co. 691; Com. v. Pfahler, 44 Pa. 
Co; 5, 


S.c.—Charleston Oil Co. v. Poulnot, 
141 S.E. 454, 143 S.C. 288, 60 A.L.R. 
750; State v. James, 62 S.H. 214, 81S. 
C: 197,128 Am.S.R, 902, 18 L.R.A:N.S. 
617, 16 Ann:Cas, 277. 


Vt.—State v. Corologos, 143 A, 284, 
101 Vt. 300, 59 ALR. 1541, 


Va.—Pirkey v. Com., 114 S.E. 764, 
134 Va. 713, 29 A.L.R. 1290. 


And see cases supra § 24 note 48. 


“Tt is impossible to state in the 
form of a legal proposition the degree 
of need er inconvenience which would 
amount to necessity.” State v. 
James, 62-S.H. 214, 81°S.C. 197. 128 


Am.S-R...902, 18 RAC N.S: 617; 5 16 
Ann.Cas. 277. 
“The word . [necessity] ... 


should be construed reasonably and 
neither too literally nor liberally.” 
State v. Chicago, etc., R. Co., 143 S.W. 
785, 787, 239 Mo. 196 [quot State v. 


1052 [60 C.J.] 


the law regards as necessary, that which the com- 
mon sense of the country, in doing business, regards 
It is not the intention of the law 
to impose onerous restrictions upon, or add burdens 
to, the performance of any proper matter,°° and 
hence necessity does not mean an absolute or physi- 
cal necessity,®! nor is necessity limited to those 
eases of dangers to life, health, or property which 


as necessary.°® 


Coffee, 35 S.W.(2d) 969, 970, 225 Mo. 
App. 373]. 


59. McAfee v. Com., 190 S.W. 671, 
173 Ky. 83, WR.A.1917C 377; Gray v. 
Commonwealth, 188 S.W. 354, 171 Ky. 
269, L.R.A.1917B 93; Page v. O’Sulli- 
van, 169 S.W. 542, 159 Ky. 703; Com. 
v. Louisville, ete., R. Co., 80 Ky. 291, 


3 Key... 188, 44) Am.R.).4755..Com:;., v. 
Nesbit, 34 Pa. 898; Com. v. Ship- 
ley; 18S Pa.Dist. (133,035. sPaiCo. 1825 


Com. v. Pfahler, 44 Pa.Co. 5; Com. v. 
Bobb; 17° Pa.Co. 350, 352,, 14. Pa.Co. 
473. See Coin. v. Prison Warden, 11 
Pa.Dist. 45 (to same effect). 


“The law . . does not condemn 
those employments which society re- 
gard as necessary even when they 
encroach upon the Sabbath, if, ac- 
’ cording to the ordinary skill of the 
business, it is necessary to do so, and 
then the business being recognized 
as necessary, it may be performed 
by means of the services of others, 
and by all the ordinary means of 
‘business so long as it is necessary.” 
Com. v. Bobb, supra. 


60. Edgerton v. State, 67 Ind. 588, 
33 Am.R. 110; Morris v. State, 31 Ind. 
189; McGatrick v. Wason, 4 OhioSt. 
566; Hennersdorf v. State, 8 S.W. 
926, 25: Tex.App. 597, 8 Am.S.R. 448. 


61. U.S.—Broad-Grace Arcade Corp. 
v. Bright, 48 F.(2d) 348 [aff 52 S.Ct. 
137, 76 L.Ed.. 176]. 


Ala.—Burns v. Moore, 76 Ala. 339, 
52 Am.R. 332. See Hammons v. State, 
59 Ala. 164, 31 Am.R. 13 (recognizing 
the rule). 


Ark.—Barefield v. State, 107 S.W. 
393, 85 Ark. 134; State v. Collett, 79 
S.W. 791, 72 Ark. 167, 64 L.R.A. 204; 
Shipley v. State, 32 S.W. 489, 33 S.W. 
107, 61 Ark. 216. See Rosenbaum v. 
State, 199 S.W. 388, 131 Ark. 251, L.R. 
A.1918B 1109 (recognizing the rule). 


Ga.—Williams v. State, 144 S.B. 
745, 167 Ga. 160, 162, 60 A.LR. 747 
[answer to certified question con- 
formed to, 145 S.E. 8438, 88 Ga.App. 
694, and quot Cyc]. 


Ill._—Johnston v. People, 31 III. 
469; Johnson y. State, 42 Ill.App. 
594. 

Ind.—Ungericht v. State, 21 N.E. 


1082, 119 Ind. 379, 12 Am.S.R. 419; 
Western Union Tel. Co. v. Yopst, 20 
N.E. 222, 118 Ind. 248, 3 L.R.A. 224; 
Western Union Tel. Co. v. Yopst, 11 
N.E. 16; Yonoski v. State, 79 Ind. 
393, 41 Am.R. 614; Mueller v. State, 
76 Ind. 310, 40 Am.R. 245; Carver v. 
, State, 69a Ind. ."61, 35 Am R.. 205; 
Edgerton v. State, 67 Ind. 588, 33 Am. 
R. 110; Wilkinson v. State, 59 Ind. 
416, 26 Am.R. 84; Crocket v. State, 33 
Ind. 416; Morris v. State, 31 Ind. 189; 
Stellhorn v. Allen County, 110 N.E. 
89, 60 Ind.App. 14; Western Union 
Tel. Co. v. Henley, 54 N.E. 775, 23 
Ind.App. 14. 


Ky.—Natural Gas Products Co. vy. 
Thurman, 265 S.W. 475, 205 Ky. 100; 
McAfee v. Com., 190 S.W. 671, 173 Ky. 
83, L.R.A.1917C) 377; Gray. v. Com,, 
ee S.W. 354, 171 Ky. 269, L.R.A.1917B 


Mass.—Davis v. Somerville, 128 
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cient.** 


more than that 


Mass. 594, 835 Am.R. 399; Flagg v. 
Millbury, 4 Cush. 243; Com. v. Knox, 
6 Mass. 76. See Bennett v. Brooks, 
9 Allen 118 (dictum to same effect). 


Mo.—State v. Chicago, B. & Q. R. 
Co., 148 S.W. 785, 239 Mo. 196; State 
v. Coffee, 35 S.W.(2d) 969, 225 Mo. 
App. 373; State v. Schatt, 107 S/w. 
10, 128 Mo.App. 622; Burnett v. 
Western Union Tel. Co., 39 Mo.App. 
599. 


Ohio.—McGatrick v. Wason, 4 Ohio 
St. 566. 


Pa.—Com. v. Shipley, 18 Pa.Dist. 
133, 35 Pa.Co. 132; Com. v. Diffen- 
baugh, 26 Pa.Co. 65; Com. v. Bobb, 
1% “PatCo7 350. 414-Par Coe 473; +Cometva 
Fuller, 4 Pa.Co. 429. 


S.C.—Charleston Oil Co. v. Poul- 
not, 141 S.E. 454, 143 S.C. 288, 60 A. 
L.R. 750. 


Tex.—Maryland Casualty Co. v. 
Garrett, (Civ.App.) 18 S.W.(2d) 1102; 
Maryland Casualty Co. v. Marshall, 
(Civ.App.) 14 S.W.(2d) 337; Lane v. 
State, 150 S.W. 637, 68 Tex.Cr. 4; Ex 
p. Kennedy, 58 S.W. 129, 42 Tex.Cr. 
148, 51 L.R.A. 270; Hennersdorf v. 
State, 8 S.W. 926, 25 Tex.App. 597, 8 
Am.S.R. 448. 


Vt.—State v. Corologos, 143 A. 284, 
101 Vt. 300, 306, 59 A.L.R. 1541. 


Va.—Crook v. Com., 136 S.E. 565, 
147 Va. 593, 50 A.L.R. 1043; Pirkey v. 
Com., 114 S.H. 764, 134 Va. 713, 29 
A.L.R. 1290; Lakeside Inn. Corp. V. 
Com., 114 S.E. 769, 134 Va. 696. 


W.Va.—State v. McBee, 43 S.E. 121, 
52 W.Va. 257, 60 L.R.A. 638. 


Can.—Rex, v. News Pulp, etc., Co., 
28 Can.Cr.Cé&s. 77, 83 [quot Cye]. 


“A need or demand of such extreme 
nature is not required by the stat- 
ute to excuse the exercise of a busi- 
ness or employment on the Sabbath. 
A reasonable necessity is all that 
need be shown.” State v. Corologos, 
supra. 


62. Edgerton v. State, 67 Ind. 588, 
33 Am.R. 110; Morris v. State, 31 
Ind. 189; McGatrick v. Wason, 4 Ohio 
St. 566; Hennersdorf v. State, 8 S. 
Wwe 926, 25. Tex.App. 597, 8) \AnitSiR: 


63. U.S. — Broad - Grace Arcade 
Corp. v. Bright, 48 F.(2d) 348 [aff 52 
S.Ct. 137, 76 L.Ed. 176]. 


Ala.—Burns v. Moore, 76 Ala. 339, 
842, 52 Am.R. 332. See Hammons vy. 
State, 59 Ala. 164, 31 Am.R. 13 (rec- 
ognizing the rule). . 


Ark.—Barefield v. State, 107 S.w. 
393, 85 Ark. 134; State v. Collett, 
TO SOW, TOES oT 2 OArK. - LER e Sheva 
204;..Shipley v. State, 32 S.W. 489, 33 
S.W. 107, 61 Ark. 216. See Rosenbaum 
v. State, 199 S.W. 388, 131 Ark. 251, 
ati Wm} te 1109 (recognizing the 
rule). 


Ga.—Williams v. State, 144 Sn. 
745, 167 Ga. 160, 162, 60 A.L.R. 747 
[answer to certified question con- 
formed to, 145 S.E. 848, 38 Ga.App. 
694, and quot Cyc]. 

Ill.—Johnston vy. People, 31 Ill. 469. 


Ind.—Ungericht v. State, 21 N.B. 
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are beyond human foresight or control,*? but a morai 
fitness or propriety of the work or labor done under 
the circumstances of the particular case is suffi- 


Convenience, desirability, or profitableness not 
criterion of necessity. 


It is, however, something 


which is merely desirable.** The 


1082, 119 Ind. 379, 12 Am.S.R. 419; 

estern Union Tel. Co. v. Yopst, 20 
N.E. 222, 118 Ind. 248, 3 L.R.A. 224; 
Yonoski v: State, 79 Ind. 393, 41 Am. 
R. 614; Mueller v. State, 76 Ind. 310, 
40 Am.R. 245; Morris v. State, 31 Ind. 
189; Stellhorn v. Board of Com’rs of 
Allen County, 110 N.E. 89, 60 Ind.App. 
14; Western Union Tel. Co. v. Hen- 
ley, 54 N.E. 775, 23 Ind.App. 14. 


Me.—Sullivan v. Maine Cent. R. Co., 
19 A. 169, 82 Me. 196, 8 L.R.A. 427. 


Mass.—Donovan v. McCarty, 30 N. 
BE. 221, 155° .Mass.. 5435 “Stoney (ve 
Graves, 13 N.E. 906, 145 Mass. 353; 
Flagg v. Millbury, 4 Cush. 243; Com. 
v. Knox, 6 Mass. 76. See Doyle v. 
Lynn, ete., R. Co., 118 Mass. 195, 19 
Am.R. 431; Bennett v. Brooks, 9 Al- 
len 118 (dicta to same effect); Com. 
v. Sampson, 97 Mass. 407 (recogniz- 
ing the rule). 


Mo.—State v. Chicago, B. & Q. R. 
Co., 143 S.W. 785, 239 Mo. 196; State 
v. Coffee, 35 S.W.(2d) 969, 225 Mo. 
App. 378; State v. Schatt, 107 S.W. 
10, 128 Mo.App. 622; Burnett v. West- 
ern Union Tel. Co., 39 Mo.App. 599. 


Pa.—Com. v. Shipley, 18 Pa.Dist. 
133, 35 Pa.Co. 132; Com. v. Diffen- 
baugh, 26 Pa.Co. 65; Com. vy. Bobb, 
17 Pa.Co. 350, 14 Pa.Co. 473; Com. v. 
Fuller, 4 Pa.Co. 429. 


Tex.—Maryland Casualty Co. v. 
Marshall, (Civ.App.) 14 S.W.(2d) 337; 
Lane v. State, 150 S.W. 637, 68 Tex, 
Cr. 4; Ex parte Kennedy, 58 S.W. 129, 
42 Tex.€r.- 148, (61) LRUA: >27 08" Hen= 
nersdorf v. State, 8 S.W. 926, 25 Tex. 
App. 597, 8 Am.S.R. 448. 


Vt.—State v. Corologos, 143 A. 284, 
101 Vt. 300, 59 A.L.R. 1541; McClary 
v. Lowell, 44 Vt. 116, 8 Am.R. 366. 


Va.—Crook v. Com., 136 S.B. 565, 
147 Va. 593, 50 A.L.R. 1043; Pirkey v. 
Com., 114 S.E. 764, 134 Va. 713, 29 
A.L.R. 1290; Lakeside Inn Corpora- 
tion v. Commonwealth, 114 S.E. 769, 
134 Va. 696. 


W.Va.—State v. McBee, 43 S.E. 121, 
52 W.Va. 257, 60 L.R.A. 638. 


Can.—Rex v. News Pulp, ete., Co., 
28 Can.Cr.Cas. 77, 83 [quot Cyc]. 


See Gray v. Com., 188 S.W. 354, 171 
Ky. 269, L.R.A.1917B 93 (recognizing * 
the rule). 


_ “The pronounced and progressive 
judicial tendeney under this act has 
been to interpret the word ‘necessity’ 
in a relative, not an absolute sense 
modern conditions have gradually 
transformed the luxuries of the past 
into the necessities of the present. 
The moral consciousness of people 
has gradually adapted itself to a lib- 
eral conception of the subject in har- 
mony with their common habits, and, 
so far as the habits are morally fit 
and proper per se, we need not worry 
about the religious aspects of the 
manifestation.” Com. v. Minichello 
8 Pa.Dist.&Co. 198, 199. ’ 


64 Ga.—McCain v. State, 58 
550, 2 Ga.App. 389. ie 1 


Okl.—State v, Smith, 198 P. 879, 19 
OkLCr. 184 [foll Treese v. Staté, '198 
P. 889, 19 Okl.Cr. 211; State v. House 
198 P. 888, 19 Okl.Cr. 204; Ramsey v. 


For later cases, developments and changes in the law see Annotations, same title and section number 
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necessity for the work must be real and urgent.*® 
The mere fact that the performance of a particular 
act or transaction on Sunday is a convenience,®® 
or that its nonperformance will cause a degree of 


State, 198 P. 886, 887, 888, 19 Okl.Cr. 
206, 207, 209; Binkley v. State, 198 
P. 884, 885, i9 Okl.Cr. 199, 201]. 


S.C.—Charleston Oil Co. v. Poulnot, 
141 S.E. 454, 143 S.C. 283, 160 A.L.R. 
750; State v. James, 62 S.H. 214, 81 
S.C. 197, 128 Am.S:R. 902, 18 L:R.A. 
N.S. 617, 16 Ann.Cas. 277, 


Vt.—State v. Corologos, 143 A. 284, 
101 Vt. 300, 59 A.L.R. 1541. 


Va.—Pirkey v. Com., 114 S.E. 764, 
134 Va. 713, 29 A.L.R. 1290. 


Que.—Rex v. Donnacona Paper Co., 
35 Dom.L.R. 189, 28 Can.Cr.Cas. 13. 


See Broad-Grace Arcade Corp. v. 
Bright, 48 F.(2d) 348, 350 [aff 52 S.ct. 
137, 76 L.Ed. 176] (where it was said 
that: ‘Considerations of moral wel- 
fare are as pertinent as those which 
affect physical well being, but in 
neither case is it sufficient that the 
act be beneficial. The fundamental 
element of necessity must also ex- 
ist’’). 

““Necessity’ is an elastic term. It 
does not mean that which is indis- 
pensable, but it means something 
more than that which is merely use- 
ful or advisable or desirable. No 
doubt a thing which is merely useful 
or desirable to the residents of a 
town might be a necessity to the resi- 
dents of a great city. So, also, that 
which was luxury a century ago may 
have become a necessity now. There 
is always, however, a tendency which 
should not be sanctioned to claim ac- 
customed luxuries as_ necessities, 
falling within the exception of the 
law.” State v. Smith, 198 P. 879, 880, 
19 Okl.Cr. 184. 


{a] That Sunday work is profita- 
ble and will result in an increased in- 
come for the laborer does not make 
out a case of necessity. Stellhorn v. 
Board of Com’rs of Allen County, 110 
N.E. 89, 60 Ind.App. 14. 


65. Ala.—Burns v. Moore, 76 Ala. 
339, 52 Am.R. 332. 


Ill.— Johnson vy. State, 42 IIll.App. 
594, 


Ky.—Capital Theater Co. v. Com., 
199 S.W. 1076, 178 Ky. 780. 


Tex.—Lane v. State, 150 S:W. 637, 
68 Tex.Cr. 4. 


vVt.—State v. Corologos, 143 A. 284, 
101 Vt. 300, 59 A.L.R. 1541. 


Que.—Rex v. Donnacona Paper Co., 
35 Dom.L.R. 189, 28 Can.Cr.Cas. 13. 
See State v. Ohmer, 34 Mo.App: 115 
(to same effect); and cases infra 
notes 66-68. 


“The necessity which will excuse 
one who performs work or does busi- 
ness on Sunday is not required to be 
absolute or imperious, but it must 
nevertheless be a reasonable one.” 
Western Union Tel. Co. v. Yopst, 20 
N.E. 222, 223, 118 Ind. 248, 3 L.R.A. 
224. 


“The necessity which will excuse, 
if not a physical one, must, at least, 
be a moral emergency which will not 
reasonably admit of delay, but is so 
pressing in its nature as to rescue the 
act done from the imputation of a 
willful desecration of a day made 
sacred for certain purposes in morals 
as well as in law.’ Burns v. Moore, 
76 Ala. 339, 342, 52 Am.R. 332. 


“The necessity must be a real, and 
not a fancied, one; there must be not 
only an honest belief on the part of 
the defendant that the necessity ex- 


SUNDAY 


ists," but the actual necessity must be 
shown.” Ex parte Kennedy, 58 S.W. 
129, 42 Tex.Cr. 148, 51 L.R.A. 270 
[quot Capital Theater Co. v. Com., 199 
S.W. 1076, 1078, 178 Ky. 780; Gray v. 
Com., 188 S.W. 354, 171 Ky. 269, 274, 
L.R.A.1917B 93]. 


“Tt must be something that not to 
do would work severe hardship or 
loss or unusual discomfort or incon- 
venience either to the individual who 
does the thing complained of or to 
the person or persons for whom he 
does it.’ McAfee v..Com., 190 S.W. 
671, 6738, 173 Ky. 88, L.R.A.1917C 377. 


[a] Work in completion of con- 
struction.—An employee of a con- 
tractor, engaged in constructing a 
building, who worked on Sunday for 
double pay, was guilty of violating 
the Sunday law, though the contrac- 
tor was liable for a penalty for delay 
in completion of the building. Lane 
v State, 150 S.W. 687, 68 Tex.Cr,. 4. 


66. Ark.—Barefield v. State, 107 S. 
W. 398, 85 Ark. 134; Cleary v. State, 
19 S.W. 313, 56 Ark. 124. 


Fla.—Gillooley v. Vaughn, 110 So. 
6538, 92 Fla. 943. 


Ga.—Georgia, R., ete., Co. v. Mad- 
dox, 42 S.E. 315, 116 Ga. 64. See Arn- 
heiter v. State, 41 S.H. 989, 115 Ga. 
572, 58 L.R.A. 392 (recognizing the 
rule). 

Ind.—Dugan v. State, 25 N.E. 171, 


125 Ind. 130, 9 L.R.A. 321; Western 
Union Tel. Co. v. Henley, 54 N.H. 775, 


“23 Ind.App. 14. 


Ky.—Capital Theater Co. v. Com., 
199 S.W. 1076, 1078, 178 Ky. 780 [quot 
Cyc]; Gray v. Com., 188 S.W. 354, 171 
Ky. 269, 275, U-R-A1917B. 93. [quot 
Cyc]. 

Mass.—Com. v. White, 77 N.E. 636, 
190 Mass. 578, 5 L.R.A.N.S. 320; 
Bucher vy. Fitchburg R. Co., 131 Mass. 
156, 41 Am.R. 216; McGrath v. Mer- 
win, 112 Mass. 467, 17 Am.R. 119; 
Com. v. Sampson, 97 Mass. 407; Davis 
v. Somerville, 128 Mass. 594, 35 Am. 
R. 399. 


Mich.—Bidwell v. Grand Trunk 
Western RR. Co.,- 112) NoWe) 122) 148 
Mich. 524; Allen v. Duffy, 4 N.W. 427, 
48 Mich. 1, 38 Am.R. 159. 


Minn.—Handy v. St. Paul Globe 
Pub. Co., 42 N.W. 872, 41 Minn. 188, 
16 Am.S.R. 695, 4 L.R.A. 466. 


Mo.—State v. Coffee, (App.) 35 S.W. 
(2d) 969; State v. Schatt, 107 S.W. 
10, 128 Mo.App. 622; State v. Stuck- 
ey, 73 S.W. 735, 98 Mo.App. 664; State 
vy. Wellott, 54 Mo.App. 310. 


Pa.—Com. v. Matthews, 25 A. 548, 
152 Pa. 166, 18 L.R.A. 761 [aff 2 Pa. 
Dist. 13, 12 Pa.Co. 149]; Johnston v, 
Com., 22 Pa. 102;.Com. v. Sesqui- 
Centennial Exhibition Assoc., 8 Pa. 
Dist.&Co. 77; Com. v. Funk, 9 Pa.Co. 
277; Minock v. Com., 3 Phila. 347. 


Tex.—Grimes v. State, 200 S.W. 378, 
82 Tex.Cr. 512. 


vVt.—State v. Corologos, 143 A. 284, 
101 Vt. 300, 59 A.L.R. 1541. 


Can.—King v. Stinson, 10 Can.Cr. 
Cas. 16. 


See State v. Wildy, 215 P. 1005, 113 
Kan. 734 (holding that a merchant 
dealing in food supplies and similar 
commodities who kept his store open 
for certain hours of Sunday, at the 
request of employees of a company 
operating nearby, who received their 
checks too late to be cashed on Satur- 
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inconvenience or discomfort,®? or that it is more 
profitable so to act than to adopt some alternative 
method of transacting business,®* is not sufficient 
to make such act a work of necessity. 


day night, and who took them to de- 
fendant to be cashed and purchased 
supplies therewith on Sunday so that 
they might return to work on Mon- 
day, was guilty of Sabbath breaking, 
at least where the trade and traffic 
was not confined to articles of neces- 
sity or to employees of the class men- 
tioned, but was with all such persons 
as might choose to enter and in all 
such commodities in stock as they 
might wish to buy). 


“Tt is not enough that it shall be 
more convenient to do the work on 
Sunday than on other days of the 


week.” State v. Wellott, 54 Mo.App. 
310, ‘313, 
[a] Thus, where a debtor drew an 


order on a third person in favor of 
his creditor who was on the point of 
departing, and the drawee accepted, 
the whole transaction being on a 
Sunday, the circumstances did not es- 
tablish a case of necessity or charity. 
Mace v. Putnam, 71 Me. 238. 


[b] Financial importance of con- 
tinuing operation of an enterprise on 
Sundays as on week days is not suffi- 
cient to make it a work of necessity. 
Com. v. Sesgui-Contennial Exhibition 
Assoc., 8 Pa.Dist.&Co. 77 


67. Ala.—Burns v. Moore, 76 Ala. 
339, 52 Am.R. 332. 

Ky.—Natural Gas Products Co. v. 
Thurman, 265 S.W. 475, 205 Ky. 100; 
McAfee v. Commonwealth, 199 S.W. 
671,173 Ky. 83, LiR.AL1917C 377: 


Oe tt Ue vy. Andover, 10 Allen 


Ohio.—State v. Schuler, 10 Ohio 
Dec. (Reprint) 806, 23 Cine.L.Bul. 450. 


Pa.—Com. v. Waldman, 21 A. 248, 
pone 89, 11 L.R.A. 563 [aff 8 Pa.Co. 
449]. 


S.c.—State v. James, 62 S.F. 214, 
81 S.C. 197, 128 Am.S.R. 902, 18 L.R. 
A.N.S. 617, 16 Ann.Cas. 277. 


Tex.—Ex parte Kennedy, 58 S.W. 
129, 42 Tex.Cr. 148, 51 L.R.A. 270. 


Eng.—Phillips v. Innes, 4 ClL&F. 


234, 7 Reprint 90. 


See State v. Southern R. Co., 25 S.E. 
862, 119 N.C. 814, 56 Am.S.R. 689 (to 
same effect). 


Compare Wilkinson y. State, 59 Ind. 
416, 423, 26 Am.R. 84 (holding that 
it was not sufficient to prevent work 
from being necessary, such work con- 
sisting of the hauling to market on 
Sunday of crops which would spoil 
in the event of delay, that the worker 
might have reached market by arising 
at midnight Sunday evening and jour- 
neying for the rest of the night, and 
saying “it is not necessary to the pro- 
tection of the Sabbath, that men 
should abuse or overwork either them- 
selves or their horses, by midnight 
labor’). 


[a] Accustomed luxuries are not 
necessities within the purview of the 
law. State v. James, 62 S.H. 214, 81 
S-G..197,_.128 Am.S:R. 902), 18s REA 
N.S. 617, 16 Ann.Cas. 277; Rex vy. 
Wells, 24 Ont.L. 77, 2 Ont.W.N, 1232, 
19 Ont.W.R. 452. 


[b] Mere prevention of day’s de- 
lay in traveling is not sufficient to 
make an act a necessity. Burns v. 
Moore, 76 Ala. 339, 52 Am.R. 3382. 


68. Shipley v. State, 32 S.W. 489, 
33 SW. 107, 61 Ark. 216, 226; Com. 
v. White, 77 N.E. 636, 190 Mass. 578, 
5 L.R.A.N.S. 320; Com. v. Funk, 9 
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Necessity arising through act or negligence of 
party acting. To be within the exceptions the ne- 
cessity must be one which is not of the party’s own 
creation®® nor the result of unreasonable negligence 
or indolence on his part.?° 


Foreseeable or avoidable character of act. Gen- 
erally speaking, it has been said, it ought to be an 
unforeseen necessity’! or if foreseen, such as could 
not reasonably have been provided against,’? and 
thus a necessity which could be avoided by changes 
in the facilities or manner of transacting business 
or labor without an unreasonable expenditure of time 
or money is not such necessity as comes within the 
exception.72 However, it is not required that the 
necessity be absolutely unavoidable, but is sufficient 
that it could not reasonably have been avoided.*+ 


Acts incidental to other acts which are lawful. 
The mere fact that labor is necessary, under the 
circumstances, for the accomplishment of a gener- 
, ally lawful purpose does not render it a necessity 


Pa.Co. 277; Rex v. Donnacona Paper 
Co., (Que.) 35 Dom.L.R. 189, 28 Can. 
Cras! 13. 


“Labor cannot be lawfully per- 
formed on the Lord’s day merely for 


Cr. 512. 


SUNDAY 


State v. Ohmer, 
Schlichte v. State, 8 OhioN.P.N.S. 265; 
Grimes v. State, 200 S.W. 378, 82 Tex. 
See Rhodes v. Hope, 286 S. 
W. 877, 171 Ark. 754, 47 A.L.R. 1104; 
Com, v. White, 77 N.E. 636, 190 Mass. 


384 Mo.App. 
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within the exception;’® the purpose itself, as well 
as the work done to aceomplish it, can be lawful 
on Sunday only when, under the circumstances, there 
is a pressing and present necessity for its accom- 
plishment on that day.7® However, where the pri- 
mary purpose of the.act is a necessity under the stat- 
ute, the work properly incidental to its accomplish- 
ment, as well as the immediate act itself, is a ne- 
cessity.77 It is the exigencies of the object to be 
accomplished that determine, to a great extent, the 
permissibility of the means to be resorted to for that 
purpose;7® and thus the necessity may grow out of, 
and be incidental to, the particular nature of the 
business involved.’® 


Necessity as dependent upon character of party 
benefited by performance. Some authorities have 
said that the necessity contemplated in the statute 
is the necessity of the person working, and not that 
of the person for whom the work is done;*° but this 
distinetion has been rejected by others,?? and the 


85 Ark. 188; Cleary v. State, 19 S.W. 
313, 56 Ark. 124; Edgerton v. State, 
67 Ind. 588, 33 Am.R. 110; Wilkinson 
v. State, 59 Ind. 416, 26 Am.R. 84; 
Lakeside Inn, Corp. v. Com., 114 S.E. 
769, 1384 Va. 696. See Kellam y. State, 


115; 


the purpose of adding profit to the 
accumulation of a business already 
lucrative; for, if it could, all kinds 
of work might be a necessity, and it 
would be a sufficient excuse for la- 
bor on Sunday to say that it was 
convenient and profitable; and all 
barriers to the desecration of the 
Sabbath would be thereby broken 
down.” Shipley v. State, supra. 


[a] That more help will need to 
be hired on Monday to perform a par- 
ticular task if it is postponed until 
that day is not sufficient to constitute 
Sunday performance a_ necessity. 
Bidwell v. Grand Trunk Western R. 
Co., 112 N.W. 122, 148 Mich. 524. 


69. Shipley v. State, 32 S.W. 489, 
33 S.W. 107, 61 Ark. 216; Bucher. v. 
Fitchburg R. Co., 131 Mass. 156, 41 
Am.R. 216; State v. Stuckey, 73 S.W. 
735, 98 Mo.App. 664; State v. Wellott, 
54 Mo.App. 310. 


70. Johnson v. State, 42 Ill.App. 
594; Bucher v. Fitchburg R. Co., 131 
Mass. 156, 41 Am.R. 216. But see 
Burnett v. Western Union Tel. Co., 
39 Mo.App. 599, 614 (where it was 
said: “As to the view which the trial 
court took, that the necessity which 
will authorize the doing of work on 
Sunday ‘may be a necessity arising 
from inadvertence on the part of the 
person pleading the necessity, but 
not from wilfulness,’ we think that 
that is the correct view. . . . The 
duty and the necessity exist, although 
the circumstances creating them may 
have wbeen the results) of “clan 
previous negligence”). 


71. Ungericht v. State, 21 N.E. 
1082, 119 Ind. 379, 12 Am:S.R. 419; 
Mueller v. State, 76 Ind. 310, 40 Am.R. 
245; State v. Wellott, 54 Mo.App: 310; 
Schlichte v. State, 8 OhioN.P.N.S. 265. 
See Shaka vy. State, 16 OhioN.P.N.S. 
554, 556 (where it was said: “It is my 
opinion that ‘necessity’ as compre- 
hended by the statute, with 
few exceptions, arises from condi- 
tions or circumstances caused by an 
agency, either in whole or in part, 
over which man has no control’), 


72. Ungericht v. State, 21 N.E. 
1082, 119 Ind. 379, 12 Am.S.R. 419; 
Mueller v. State, 76 Ind. 310, 40 Am.R. 
245; State v. Wellott, 54 Mo.App. 310; 


578, 5 L.R.A.N.S. 320; State v. Coffee, 
385 S.W.(2d) 969, 225 Mo.App. 373; 
State v. Southern R. Co., 25 S.E. 862; 
119 N.C. 814, 56 Am.S.R. 689 (all to 
the same effect). 


73 Wilson v. State, 187 S.W. 937, 
125 Ark. 159; Barefield v. State, 107 


S.W. 3938, 85 Ark. 134; Shipley v. 
State, 32 S.W. 489, 33 S.W. 107, 61 
Ark. 216; State v. Baltimore, etc., R. 


Co.,0:155 WivVa, 3062, 36 Am: Re 8037-24 
W.Va. 783, 49 Am.R. 290. See State 
v. Goff, 20 Ark. 289 (to same effect). 


74. Com. v. Bobb, 17 Pa.Co. 350, 14 
Pa.Co. 473. See Rex v. News Pulp, 
etc., Co., 28 Can.Cr.Cas. 77 (to same 
effect). 


75. Walsh v. State, 139 A. 257, 33 
Del. 514, 56 A.L.R. 810 [aff 136 A. 160, 
33 Del. 353]; Mueller v. State, 76 Ind. 
310, 40 Am.R. 245 [overr Carver v. 
State, 69 Ind. 61, 35 Am.R. 205]; Ex 
parte Kennedy, 58 S.W. 129, 42 Tex.Cr. 
148, 51 L.R.A. 270. But see Edgerton 
v. State, 67 Ind. 588, 33 Am.R. 110; 
Crocket v. State, 33 Ind. 416 (dicta 
to the contrary). 


76. Walsh v. State, 139 A. 257, 258, 
33 Del. 514, 56 A.L.R. 810 [aff 136 A. 
160, 33 Del. 353]; Mueller v. State, 
76 Ind. 310, 40 Am.R. 245 [overr Car- 
ver v. State, 69 Ind. 61, 35 Am.R. 205]. 


PLE MUSE ye . be that the char- 
acter of ‘necessity’ which the except- 
ed work should possess in order to 
fall within the meaning of the stat- 
ute’s saving clause, must gather its 
complexion from something addition- 
al to that which we find in the nature 
of the work itself. That additional 
something, we think, must be found 
in the relation of the work’s alleged 
necessity to the doing of it on the 
Sabbath day. If there is no such im- 
mediate human need to be met as 
reasonably requires the doing of the 
act on the Sabbath, that is to say, if 
the act may as well be done now as 
later without prejudice to the public 
or individual welfare, we do not see 
how the doing of it on the Sabbath 
day can be said to be the doing of a 
work of necessity within the meaning 


of the statute.” Walsh v. State, 
supra. 
77. Turner v. State, 107 S.W. 388, 


67 S.E. 683, 7 Ga.App. 575 (to same 
effect). 


78. Com. v. Louisville, etc., R. Co., 
80 Ky. 291, 3 Ky.L. 788, 44 Am.R. 475. 
See Gray v. Com., 188 S.W. 354, 171 
Ky. 269, 271, L.R.A.1917B 93 (where 
it was said: “Ordinary avocations, 
which are not ordinarily works of 
necessity, may, by the exigencies of 
occasions become works of neces- 
sity. . Exigeneies may arise in 
almost every trade or calling, which 
is not ordinarily a work of necessity, 
which will make upon the oecasion 
the work of the trade or calling a 
necessity”); and cases infra note 79. 


79. Yonoski v. State, 79 Ind. 393, 
41 Am.R. 614; Edgerton v. State, 67 
Ind. 588, 33 Am.R. -110; | Crocket v. 
State, 33 Ind. 416; Natural Gas Prod- 
ucts Co. v: Thurman, 265 S.W. 475, 


205 Ky. 100; McGatrick v. Wason, 4 
OhioSt. 566; Maryland Casualty Co. 
v. Marshall, (Tex.Civ.App.) 14 S.W. 


(2d) 337; Lane v: State, 150 S.W. 637, 
68 Tex.Cr. 4; Hennersdorf v. State, 
cae Oe 926, 25 Tex.App. 597, 8 Am.S.R. 
448, 


80. Sparhawk v. Union Pass: R. Co., 
54 Pa. 401; Phillips v. Innes, 4 Cl.&F. 
234, 7 Reprint 90; Rex v. Kent, (Alta.) 
11925] 1 Dom.L.R. 1117; Rex v. Wells, 
24 Ont.L. 77, 2 Ont.W.N. 1232, 19 Ont. 
W.R. 452... See. Spaith.v. State, 10 
OhioDec. (Reprint) 639, 22 Cine.L.Bul. 
323; Com. v. Diffenbaugh, 26 Pa.Co. 
65 (dicta to same effect). 


81. Com. v. Louisville, ete., R. Co., 
80 Ky. 291, 8 Ky.L. 788, 44 Am.R. 475; 
Rex v. Cummings, (Alta.) [1925] 1 
Dom.L.R. 1126. And see cases infra 
notes 82-85. 


[a] Loss of wages.—Conduct of 
an industrial establishment, in work- 
ing a few men on a particular Sun- 
day, has been held within the excep- 
tion when otherwise fulfilling the 
conditions for inclusion, where its 
purpose was to prevent the loss ofa 
day’s wages by a large number of 
people. . State v. Collett, 79 S.W. 791, 
72 Ark, 167, 64 L.R.A. 204. See Turner 
v. State, 107 S.W. 388, 85 Ark. 188 (to 
same effect). Contra McGrath v. Mer- 
win, 112 Mass. 467, 17 Am.R. 118; 
Hamilton v. Austin, 62 N.H. 575, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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rule has even been stated directly to the contrary, 
that the necessity does not spring from the motives 
which induce the actor to perform his work or busi- 
ness but from the necessity of the person for whom 
it is performed.’? A work of necessity within the 
meaning of the statute may be either that labor 
or business necessary to the person himself’? or for 
the benefit of some other person affected by the 
necessity or emergency creating the condition,’* or 
necessary to the community.®® 


Acts to secure public safety. Any works required 
to secure the public safety are works of necessity.®® 


Preservation or protection of property. Acts to 
preserve,** or to prevent a serious loss of,§*§ property 
are within the exception. The rule is not limited 
to eases where the property is of great value®® al- 
though it does not extend to those where it is of in- 
significant value;®°° the circumstances and wealth 
of the owner and the relative importance to him of 
the property are circumstances to be considered in 
determining the availability of the exception.®! 


Acquisition of property. It has, however, been 


SUNDAY 


[60 C.J.] 1055 


held that ordinarily at least it is not a necessity to 
reduce to possession unowned personalty even though 
a failure to act immediately may result in its being 
carried out of reach by natural forces.®? 


Legislative declarations as to necessity. Where 
the legislature itself has indicated a purpose to deal 
with any particular matter as a work of necessity, 
this legislative expression and definition of its char- 
acter as such operates to require that the perform- 
ance of such a matter be treated as matter of ne- 
cessity.°3 


“Daily necessity.’ Where the exception is of 
services of “daily necessity,” the qualifying word 
“daily” limits the exception to such acts as are re- 
quired to meet a daily need;°®* but where the excep- 
tion is of works of necessity generally, it is not es- 
sential that the acts done shall have been works of 
daily necessity.°® 


[§ 27] (c) Charity. The term “charity” in this 
connection is intended to be understood in its ordi- 
nary sense®® and to denote something more than 


PTE a EAN Senne A een Te 


82. Spaith v. State, 10 OhioDeé. 
(Reprint) 639, 22 Cine.L.Bul. 323. 


83. Williams v. State, 144 S.B. 745, 
167 Ga. 160, 60 A.L.R. 747 [answer to 
certified question conformed to 145 
S.E. 483, 38 Ga.App. 694]; McAfee v. 
Com., 190 S.W. 671, 173 Ky. 83, L.R.A. 
1917C 3877; State v. James, 62 S.E. 
214, 81 S.C. 197, 128 Am.S.R. 902, 18 
L.R.A.N.S. 617, 16 Ann.Cas. 277. See 
Natural Gas Produets Co. v. Thurman, 
265 S.W. 475, 205 Ky. 100 (dictum to 
same effect). 


84. Williams v. State, 144 S.E. 745, 
167 Ga. 160, 60 A.L.R. 747 [answer to 
certified question conformed to 145 
S.E. 483, 38 Ga.App. 694]; McAfee v. 
Com., 190 S.W. 671, 173 Ky. 83, L.R.A. 
1917C 877; Duke v. Mitchell, 122 So. 
189, 153 Miss. 880. See Natural Gas 
Products Co. v. Thurman, 265 S.W. 
eee) 205 Ky. 100 (dietum to same ef- 
ect). 


85. State v. James, 62 S.E. 214, 81 
S.C. 197, 199, 128 Am.8.R. 902, 18 L.R. 
A.N.S. 617, 16 Ann.Cas. 277. 


“Necessary work includes all that 
is indispensable to be done on Sun- 
day in order to secure the attainment 
of whatever is more important to the 
community than its day of rest.” 12 
Chicago Leg. News p 44 [quot Unge- 
richt v. State, 21 N.E. 1082, 1083, 119 
Ind. 379, 380, 12 Am.S.R. 419]. 


[a] What public need constitutes 
ground of necessity.—‘‘Considering 
the matter from the standpoint of 
the public, unless public interests 
would have suffered substantially had 
the work not been done on Sundays 
rather than on secular days, or unless 
the situation required that the work 
be done, and that it be done on Sun- 
day in order that it might be done at 
all, the doing of the work on Sundays 
was not permissible as a work of 
necessity under the statute.” Stell- 
horn v. Allen County, 110 N.E. 89, 91, 
60 Ind.App. 14 


86. Johnston v. People, 31 Ill. 469; 
Page v. O’Sullivan, 169 S.W. 542, 159 


Ky. 703; Flagg yv. Millbury, 4 Cush. 
(Mass.) 243; Com. v. Peters, 19 Pa. 
Dist. 467; Com. v. Pfahler, 44 Pa.Co. 


5. See Fisher v. Kyle, 27 Mich. 454 
(to same effect). 


Judicial proceedings to secure crim- 
inals see infra § 95 


[60 C. J.—60] 


87. Powhatan Steamboat Co. v. 
Appomatox R. Co., 24 How. (U.S.) 247, 
16 L.Ed. 682; Parmalee v. Wilks, 22 
Barb. (N.Y.) 539; State v. McBee, 43 
S.E. 123; 52 W.Va. 257, 60 L.R.A. 638. 


[a] Removing to place of safety 
raft of logs threatened by a storm 
is a work of necessity. Parmalee v. 
Wilks, 22 Barb. (N.Y.) 539. 


88. Ark.—State v. Collett, 79 S.W. 
791, 72 Ark. 167, 64 L.R.A. 204. 


Avia ate v. State, 42 Ill.App. 


Ind.—Crocket v. State, 33 Ind. 416; 
Morris v. State, 31 Ind. 189. See 
Western Union Tel. Co. v. Yopst, 20 
N.E. 222, 118 Ind. 248, 3 LR.A. 224 
(dictum to same effect). ‘ 


Ky.—Natural Gas Products Co. v. 
Thurman, 265 S.W. 475, 205 Ky. 100. 
See Gray v. Com., 188 S.W. 354, 171 
Ky. 269, L.R.A.1917B 93 (recognizing 
the rule). 


Can.—Rex v. News Pulp, etce., Co., 
Zo uCan Crease. 


See McGatrick v. Wason, 4 OhioSt. 
566; Whitcomb v, Gilman, 35 Vt. 297 
(dieta to same effect); Re Maple Leaf 
Condensed Milk Co., 49 Ont.L. 6 (to 
same effect). 


But see Com. vy. Josselyn, 97 Mass. 
411 (sustaining an instruction that 
one hoeing his garden on Sunday was 
within the penalties of the statute al- 
though unable by reason of other 
employment throughout the week, to 
complete the cultivation of his crop 
on the other days of the week, in a 
case where it appeared from the evi- 
dence that the crops hoed were suffer- 
ing greatly for want of cultivation). 


[a] Rule applied.—A person en- 
gaging on Sunday in gathering and 


boiling sap from sugar maples on his 


premises, when his troughs were full 
and running over and he had no other 
way of saving the sap, has been held 
within the exception. Morris. v. 
State, 31 Ind. 189. See Whitcomb v. 
Gilman, 35 Vt. 297 (dictum recogniz- 
ing that labor to save the sap may 
under some circumstances be a work 
of necessity but further declaring 
that it is not always so, the question 
depending on all the conditions and 
circumstances with reference to the 
flow). 


Vie Johnson v. People, 42 Ill.App. 
* 90. Johnson v. People, supra. 
91. Johnson v. People, supra. 


92. Com. v. Sampson, 97 Mass. 407. 
But see Richards v. Job, 7 Newfoundl. 
642 (holding a seal fishing expedition 
not within the prohibitions of the 
Statute of 29 Charles II c 2, but sug- 
gesting by way of dictum that the 
probability of the seals leaving by 
Monday justified the taking of them 
on Sunday). 


[a] Rule applied to gathering sea 
weed from a beach. Com. vy. Sampson, 
97 Mass. 407. 


93. Southern R. Co. v. Wallis, 66 
SUB. 370, 133 Gas 652.0 30) URVAGNES: 
401, 18 Ann.Cas. 67; State v. O’Don- 
nel], 225 P. 1078, 116 Kan. 182; State 
v. Murray, 175 N.W. 666, 104 Neb. 51, 
8 A.L.R. 563. 


[a] Statutory language held to, be 
declaration of necessities.—A statute 
forbidding the exposure to sale of 
goods, wares, or merchandise or the 
keeping open of groceries, provided 
that the section shall not be construed 
to prevent the sale of any drugs or 
medicines, provisions, or other arti- 
cles of immediate necessity, meant 
that drugs, medicines, provisions, and 
other articles of the same general 
class were designated as articles of 
immediate necessity, and not only 
that under certain circumstances, they 
might be articles of immediate neces- 
sity, and one keeping a grocery open 
only to sell provisions was, by legis- 
lative provision, keeping open to sell 
necessities and hence not within the 
penalties of the strtute. State v. 
O’Donnell, 225 P. 1078, 116 Kan. 182. 


[b] Specific exclusion of certain 
things, from being considered as 
necessities, by the legislature, pre- 
vents their having such status. State 
v. Diamond, 219 N.W. 831, 56 N.D. 
854. 


94. Rosenbaum v. State, 199 S.W. 
388, 131 Ark. 251, L.R.A.1918B 1109. 


95. State v. Stone, 15 Mo. 513, 


96. Burnett v. Western Union Tel. 
Co., 39 Mo.App. 599. 


Charity generally see Charities § 1. 


X 


1056 [60 C.4.] 
mere almsgiving.°? It is active goodness,°® and in- 
cludes everything which proceeds from a sense of 
moral duty, or a feeling of kindness and humanity, 
and is intended wholly for the purpose of the relief 
or comfort of another, ard not for one’s own bene- 
fit. or pleasure.°® ‘Thus, ordinarily, the usual and 
necessary work connected with religious worship or 
reasonably incident thereto, is work of charity.t 
However, a patriotic enterprise? or an educational 
work? is not necessarily a work of charity within 
the exception; nor are all acts done by corporations 
organized as “not for profit”? even though their aims 
and purposes are purely altruistic.? To constitute 
an act of charity, the act done must itself be a char- 
itable act and the act of ascertaining whether a 
charity is needful is not sufficient. Ordinarily, 
charity will not include the doing of an act for com- 
pensation or private gain.’ In distinguishing what 
is done by way of charity from other acts, the mo- 
tive, rather than the result, should be kept in view.® 
The mere fact that an act is a convenience to an- 


97. Burnett v. Western Union Tel. 
Co., 39 Mo.App. 599. See Com. v. Ses- 
qui-Centennial Exhibition Assoc., 8 
Pa.Dist.&Co. 77 (recognizing the 
rule). 


98. Et. Madison First M. EB. Church 


[b] 


SUNDAY 


bes v. Crimean, 13 Montg.Co. 


Solicitation and collection of 
funds for purposes connected with the 
church is within the exception. Bryan 
v. Watson, 26 N.E. 666, 127 Ind. 42, 
Ft. Madison First M. 


[§§ 97-28 


other does not render it a work of charity or mercy ;° 
and it has even been held, not every gratuitous act 
done for another is an act of charity within the 
exceptions.1° The dedication to charity of funds 
or proceeds raised by the transaction of prohibited 
acts or matters on Sunday, is not of itself sufficient 
to bring such transactions within the exception of 
works of charity.11 A negligent failure to perform 
an act of charity on a prior date does not affect the 
legality of its performance on Sunday.*? 

[§ 28] (3) Persons Observing Another Day. Per- 
sons observing another day than Sunday may not, 
in the absence of statutory exemption in their fa- 
vor, perform such acts as are forbidden by law,** 
and a provision that such laws shall not be construed 
to prevent the due exercise of the rights of con- 
science on their part does not alter the rule.1+ How- 
ever, valid statutory exceptions in favor of such 
persons enable them to perform any acts generally 
forbidden to be done on that day with reference 
to which they are particularly excepted, without 


(Pa.) |v. Donnell, 81 N.W. 171, 110 Iowa 5, 46 
L.R.A. 858. 


9. State v. Schatt, 107 S.W. 10, 128 
Mo.App. 622; Johnston v. Com., 22 
Pa, 102; Phillips v. Innes, 4 CL&F. 
234, 7 Reprint 90. See Com. v. Lin- 


v. Donnell, 81 N.W. 171, 110 Iowa 5, 
46 L.R.A. 858; Allen v. Duffie, 4 N.W. 
427, 43 Mich. 1, 38 Am.R. 159; Dale 
vy. Knepp, 98 Pa. 389, 38 Am.R. 165 
aote; 


[a] Other definitions.—‘It is do- 
ing good to our fellow man. It is fos- 
tering those institutions that are es- 
tablished to relieve pain, to prevent 
suffering, and to do good to mankind 
in general, or to any class or por- 
tion of mankind.” Allen v. Duffie, 4 
N.W. 427, 481, 43 Mich. 1, 38 Am.R. 
159 [quot Ft. Madison First M. E. 
Church v. Donnell, 81 N.W. 171, 110 
Towa 5, 46 L.R.A. 858]. 


99. Doyle v. Lynn, etc., R. Co., 118 
Mass. 195, 19 Am.R. 431. See Com. v. 
Sesqui-Centennial Exhibition Assoc., 
8 SLE at 77, 85 (recognizing the 
rule). 


da] Providing for care or relief of 
pauper by local officials charged with 
a duty to make such provision is with- 
in the exception. Aldrich v. Black- 
stone, 128 Mass, 148. 


1. Bryan v. Watson, 26 N.B. 666, 
127 Ind. 42, 11 L.R.A. 63; Ft. Madison 
First M. E. Church v. Donnell, 81 N. 
W. 171, 110 Iowa 5, 46 L.R.A. 858; 
Allen v. Duffie, 4 N.W. 427, 48 Mich. 1, 
88 Am.R. 159; Dale v. Knepp, 98 Pa. 
389, 392, 38 Am.R. 165 note; Com, v. 
Sesqui-Centennial Exhibition Assoc., 
8 Pa.Dist.&Co. 17. 


“The means which long established 
and common usage of religious con- 
gregations show to be reasonably 
necessary to advance the cause of 
religion are not forbidden, and may 
be deemed works of charity within 
the meaning of the statute. It is not 
essential that they be purely charita- 
ble; it is sufficient if they so far 
partake of that character as to be 
recognized by the congregation as 
part of its active goodness, and are 
not expressly forbidden by the stat- 
ute.” Dale v. Knepp, supra. 


[a] Auxiliary society of church, 
although its acts may not be purely 
charitable or religious, may lawfully 
transact business on Sunday, provid- 
ed such acts are recognized by the 
church as part of its active goodness. 


11 L.R.A. 63; 
E.-Church v. Donnell, 81 N.W. 171, 
110—Iowa 5, 46 L.R.A. 858; Allen v. 
Duffie, 4 N.W. 427, 43 Mich. 1, 38 Am. 
R. 159; Deie v. Knepp, 98 Pa. 389, 
38 Am.R. 165 note. 


[e] Camp meetings may consti- 
tute religious services within this 
coop. Com. v. Fuller, 4 Pa.Co. 


2. Com. vy. Sesqui-Centennial Ex- 
hibition Assoc., 8 Pa.Dist.&Co. 77. 


3. Com. v. Sesqui-Centennial Ex- 
hibition Assoc., supra. 


4 Com. v. Sesqui-Centennial HEx- 
hibition Assoc., supra. 


5. Com, v. Sesqui-Centennial Ex- 
hibition Assoc., supra. 


[a] Religious services requiring 
admission fee are not within the 
terms of the exception. Com. \ ‘V¥: 
Weidner, 4 Pa.Co. 437. See Com. v. 
Sesqui-Centennial Exhibition <Assoc., 
8 Pa.Dist.&Co. 77 (to same effect). 


6. Bueher v. Fitchburg, etc., 
Co., 181 Mass. 156, 41 Am.R. 216. 


7. Com. v. Sesqui-Centennial- Ex- 
hibition Assoc,, 8 Pa.Dist.&Co. 77. 
See Arnheiter v. State, 41 S.E. 989, 
990, 115 Ga. 572, 58 L.R.A. 392 (where 
it was said that “there is no sug- 
gestion of any charitable intention on 
the part of the accused, for the tes- 
timony was that he sold for cash’); 
Stanton v. Metropolitan R. Co., 14 
Allen (Mass.) 485 (dictum to same ef- 
fect); Com. vy. Linaugh, 13 Pa.Dist. 
486, 30 Pa.Co, 466 (to same effect). 


[a] RBule applied.—The conducting 
of facilities for recreation or amuse- 
ment within a place to which an ad- 
mission fee was required was not a 
work of charity, even though the 
management, upon payment of such 
fee, admitted those entering to use 
all the various facilities for recrea- 
tion and entertainment located there 
without any additional charge such as 
was customary on week days. Com. 
v. Sesqui-Centennial Exhibition As- 
soc., 8 Pa.Dist.&Co. 77. 


8. Ft. Madison First M. E. Church 


R. 


augh, 13 Pa.Dist. 486, 80 Pa.Co. 466 
(to same effect). 


10. McGrath v. Merwin, 112 Mass. 
467, 17 Am.R. 119. See Com. v. Wil- 
liams, 1 Pearson (Pa.) 61 (dictum to 
same effect); and cases infra § 24 


note 52 

11. Rosenberg v. Arrowsmith, 89 
A. 524, 82 N.J.Eq. 570; Koelble v. 
Wood, 159 N.Y.S. 704, 96 Misc. 63; 


People v. Ebbets, 172 N.Y.S. 599, 36 
N.Y.Cr. 117; Oliveros vy. Henderson, 
106 S.E. 855, 116 S.C. 77; Spooner v. 
State, 182 S.W. 1121, 79 Tex.Cr. 44, 


12. Burnett v. Western Union Tel. 
Co., 39 Mo.App. 599. But see Bucher 
v. Fitchburg R. Co., 131 Mass. 156, 
41 Am.R.: 216 (holding that a negli- 
gent failure to ascertain on a previous 
day the need’ for an act of charity did 
not justify its performance which 
wes an offense not within the excep- 
tions). 


13. Ala.—Frolickstein vi Mobile, 
40 Ala. 725; Hudgins v. State, 116 So. 
306, 22 Ala.App. 403. 


Ark.—Scales v. State, 1 S.W. 769, 
46 Ark. 476, 58 Am.R. 768. 


Ill.—F oll v. People, 66 Ill.App..405. 


Pa.—Specht v. Com., 8 Pa. 312, 49 
Am.D. 518; Com. v. Wolf, 3 Serg. & 
R. 48. See Society for the Visitation 
of the Sick v. Com., 52 Pa. 126, 91 Am. 
D. 189 (dictum to same effect). 


S.C.—Charleston v. Benjamin, 33 
S.C.L. 508, 49 Am.D. 606. 


Tenn.—Parker v. State, 1 S.W. 202, 
16 Lea 476, 


See State v. Bergfeldt, 83 P. 177, 41 
Wash, 234 [error dism 28 S.Ct. 764, 
210 U.S. 438, 52 L.Ed. 1138] (to same’ 
effect); and cases infra note 16. 


[a] Sunday acts as nuisance.— 
Where there is no exception in favor 
of persons observing another day, 
acts done by them on Sunday are 
nuisances under the same circum- 
stances and to the same extent as if 
pee ryt other person. In re King, 


14. Foll v. People, 66 Ill.App. 405. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


x 


S 
q 
i 

1 


Phe WEY SES EO TP Ae eC eee ee 


. 


PLAY 
—— 


§§ 28-30] 


committing a violation of the Sunday laws by such 
conduct;'® but exemption from particular stated 
restrictions or prohibitions does not relieve them 
from compliance with others to which the exemp- 
tion is not expressed to extend;!® and, where the 
exemption is qualified, the qualifications must be 
met before it is available in defense of such per- 
Exceptions in favor of those observing an- 
other day are not applicable to persons who believe 
that the seventh day is the Sabbath, but do not 
observe it as such,!® nor to business corporations, 
since they are incapable of having religious senti- 


sons.17 


ments.19 


[§ 29] 2. Particular Acts or Transactions Per- 
ImInitted or Prohibited—a. Attorneys. 
does not come within the prohibition of the perform- 
ance of work or business in their ordinary eallings 
by any “tradesman, artificer, workman .. . 


15. Cohen v. Webb, 192 S.W. 828, 
175 Ky. 1; Cincinnati v. Rice, 15 Ohio 
225; Rosen y. State, 3 OhioN.P.N.S. 
276; State v. Chesney, 233 P. 236, 29 
Okl.Cr. 251; Krieger v. State, 160 P. 
36, 12 Okl.Cr. 566. See Robins v. 
State, 19 OhioN.P.N.S. 606 (where the 
general Sunday laws excepted those 
observing another day, a special stat- 
ute against the keeping open of bar- 
ber shops, although it contained no 
Such exception expressly, was to be 
construed in pari materia with the 
general Sunday laws, and, as thus 
construed, the exception in question 
was so incorporated in the special 
law that the persons with whom it 
dealt might keep open shop on Sun- 
day). 


[a] Rule applied.—The buying 
and selling of merchandise on the 
Sabbath having been held to be with- 
in the prohibition of the statute 
against common labor, an exception 
permitting those observing another 
day to engage in common labor on 
Sunday allowed such persons to en- 
gage in merchandising on that day 
without violating the law. Cincinnati 
v. Rice, 15 Ohio 225. 


{[b] Observance of statutory day 
not required.—If a person actually 
observes another day as the Sabbath, 
the fact that the observance is not of 
a calendar day, but of the time from 
sunrise to sunset which may be less 
than a twenty-four hour day, does not 
prevent the operation in his favor of 
the exception concerning those who 
keep another day. Cohen v. Webb, 
1992 COW. 828, 175° Ky. 1 Rosen—y. 
State, 3 OhioN.P.N.S. 276. 


Constitutionality of exception see 


. supra § 10 note 56. 


16. Kan.—State v. Haining, 293 P. 
952, 131 Kan. 854. 


Mass.—Com. v. Kirshen, 80 N.E. 
2, 194 Mass. 151, 10 Ann.Cas. 948; 
Com. v. Starr, 11 N.E. 533, 144 Mass. 
359; Com. v. Has, 122 Mass. 40. 


Minn.— State v. Weiss, 105 
1127, 97 Minn. 125. 


Mo.—Komen vy. St. Louis, 289 S.W. 
838, 316 Mo. 9; State v. Hogan, 252 
S.W. 90, 212 Mo.App. 473. 


N.Y.—People v. Adler, 160 N.Y.S. 
539, 174 App.Div. 301; Anonymous, 
12 Abb.N.Cas. 455. See In re Agudath 
Hakehiloth, 42 N.Y.S. 985, 18 Misc. 
718 (dictum to same effect). 


But see Rex _y. Levinson, (Que.) 
[1924] 2 Dom.L.R. 1123 (holding that 
an exception permitting persons ob- 
serving another day to “work on 
Sunday permitted their carrying on 


N.W. 
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other person whatsoever.”2® Even though it is with- 
in the prohibitions of the statute for an attorney 
to engage in his professional activities generally on 
Sunday, there are some services that an attorney 
may lawfully perform on Sunday, where the law 
expressly authorizes certain suits and other legal 
matters to be done on that day,?! or under the ex- 
ceptions of works of necessity and charity.?? 


[§ 30] b. Barhers.?% 
meaning of general statutes prohibiting work, or 
labor, or common labor,?4 or “handy-labouring or 
working,”?> or the doing or exercising of the com- 


Barbering is within the 


mon avocations of life,?® or engagement in “worldly 


An attorney 


or 


business and, in the course thereof, 
employing others to engage in work 
or labor, which was an offense com- 
prised in a separate clause of the 
statute from that prohibiting work). 


[a] Rule applied.—(1) Thus stat- 
utes relieving such persons from the 
prohibitions as to work and _ labor, 
and confined thereto, do not exempt 
them from the general prohibition on 
keeping open shop (Com. y. Kirshen, 
80 N.E. 2, 194 Mass, 151, 10 Ann.Cas. 
948; Com. v. Starr, 11 N.E. 533, 144 
Mass. 359; Com. v. Has, 122 Mass. 40; 
Komen vy. St. Louis, 289 S.W. 838, 316 
Mo. 9), (2) or the transaction of busi- 
ness (Anonymous, 12 Abb.N.Cas. (N. 
Y.) 455), (3) or public selling (State 
v: Weiss, 105. N.W, 1127, 97 2Minn. 
125; (4) or of the selling or offering 
or exposing for sale of goods, wares, 
or merchandise (State v. Haining, 293 
P. 952, 131 Kan. 854; State v. Hogan, 
252 S.W. 90, 212 Mo.App. 473), (5) 
or the operation of trades, manu- 
factures, or agricultural or mechani- 
cal employments (People v. Adler, 160 
N.Y.S. 539, 174 App.Div. 301). 


17. People v. Adler, 160 N.Y.S. 539, 
174 App.Div. 301. 


[a] Illustration.—Where persons 
observing another day are exempted 
from prohibitions as to labor, provid- 
ed that the labor complained of is 
done in such manner as not to in- 
terrupt or disturb othérs, labor which 
creates a disturbance is not author- 
ized even on the part of such persons. 
People v. Adler, 160 N.Y.S. 539, 174 
App.Div. 301. 


18. Liberman v. State, 42 N.W. 419, 
26 Neb. 464, 18 Am.S.R. 791; Billig- 
heimer v. State, 32 OhioSt. 435. See 
Ex parte Caldwell, 118 N.W. 133, 82 
Neb. 444 (dictum to same effect). 


[a] Irregular observance.— Where 
a person believes that the seventh day 
is the Sabbath, and sometimes ob- 
serves it as such, at other times ob- 
serving Sunday, but always observing 
the one day or the other in every 
week, it has been held that such cir- 
cumstance is insufficient to bring him 
within the operation of the excep- 
tion. Billigheimer v. State, 32 Ohio 
St. 435. 

19. State v. Baltimore, etc., R. Co., 
15 W.Va. 362, 36 Am.R. 803. 


20. Peate v. Dicken, 1 C. M. & R. 
422, 149 Reprint 1145. 


21. Jones v. Brantley, 83 So. 802, 
121 Miss. 721, 8 A.L.R. 1353. 


22. See cases infra this note. 


[a] Services held not within excep- 
tions.—Services performed by an at- 


employment or business” on Sunday.?7 
barber in shaving customers on Sunday is prohibited 
by statutes forbidding any person to pursue his 
business or the work of his ordinary ealling;*5 and 
the keeping of a barber shop open for business is 


The act of a 


torney in rearranging a partnership 
business are not a “work of necessity 
or charity.” Jones v. Brantley, 83 So. 
802, 121 Miss. 721, 8 A.L.R. 1353. 


[b] Conduct held work of neces- 
sity.—Conduct of an attorney in se- 
curing the release on bail of a pris- 
oner, and matters incidental thereto, 
are works of charity within the ex- 
eeptions to the Sunday laws. Few v. 
Gunter, 72 S:'B. 720, 10 Ga.App. 100. 


23. Constitutionality of Sunday 
acts prohibiting barbering see supra § 
10 note 63. 


24. Ark.—State v. Frederick, 45 
Ark. 347, 55 Am.R, 555. 


Iowa.—State v. Linsig, 159 N.W. 
995, 178 Iowa 484, 


Kan.—State v. Nesbit, 54 P. 326, 8 
Kan.App. 104. 


Ky.—Gray v. Com., 188 S.W. 354, 
hs Ky. 269, 275, L.R.A.1917B 93 [quot 
MEGA : 


Mo.—State v. Granneman, 33 S.W. 
784, 132 Mo. 326; State v. Schatt, 107 
S.W. 10, 128 Mo.App. 622; State v. 
Wellott, 54 Mo.App. 310. 


Ohio.—State v. Schuler, 10 OhioDec. 
(Reprint) 806, 23 Cine.L.Bul. 450: 


Tex.—Hx parte Kennedy, 58 S.W. 
129, 42. Tex.Cr..148, 51 LRA. 270: 


See Ex parte Caldwell, 118 N.W. 
133, 82 Neb. 544 (to same effect). 


{a] Shaving one’s self is not pro- 
hibited under such a provision. State 
v. Wellott, 54 Mo.App. 310. 


25. Phillips v. Innes, 4 CL&F, 234, 
7 Reprint 90. 


26. State v.. Lorry, 7 Baxt. (Tenn.) 
95, 32. Am.R. 555. See Stratman v. 
Com., 125 S.W..1094, 1387 Ky. 500, 27 
L.R.A.N.S. 949, 186 Am.S.R. 299 (hold- 
ing barbering to be within a statute 
forbidding one to pursue his own or 
another trade or calling). 


27. Com. v. Waldman, 21 A. 248, 
140 Pa. 89, 11 L.R.A. 563 [aff 8 Pa:Co. 
449]; Com, yv. Attanoff, 12 Pa.Dist.& 
Co. 691; Com. v. Williams, 1 Pearson 
(Pa.) 61; Paizer v. Com., 4 Kulp (Pa.) 
286; Com, v. Jacobus, 1 Leg.Gaz. (Pa.) 


491; Stout’s Case, 2 Leg.Rec. (Pa.) 
Sik. 
[a] Shaving one’s self is not pro- 


hibited under such a statute. Com. 
v. Williams, 1 Pearson (Pa.) 61. 


[b] That act is performed in 
closed shop, not open to the public, 
does not prevent its illegality under 
such a statute. Com. v. Williams, 1 
Pearson (Pa.) 61. 


28. McCain v. State, 2 Ga.App. 389, 
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within statutory prohibitions against keeping any 
save certain enumerated places of business open for 
the purpose of transacting business therein.?® 
course, where there is a valid special prohibition of 
barbering, acts in the pursuit of that trade are il- 
However, it is not unlawful under a stat- 
ute prohibiting the opening of any place of business 
for the purpose of trade or sale of goods, wares, and 
merchandise,*1 and the mere keeping open of a bar- 
ber shop, without performing any labor therein, 
does not violate a law against Sabbath breaking 
by keeping open stores or dram shops;*? nor does 
the mere exercise of the barber’s trade on Sunday 
ef itself constitute a violation of a prohibition 


legal.®° 


58 S.E. 550. 


[a] Shaving in private club and 
for the members thereof only does not 
present such circumstances as to ren- 
der the terms, of the statute inap- 
plicable. McCain v. State, 58 S.E. 550, 
2 Ga.App. 389. 


29. Com. v. Dextra, 8 N.E. 756, 443 
Mass. 28; State v. Sopher, 71 P. 482, 
25 Utah 318, 95 Am.S.R. 845, 60 L.R.A. 
468. See Stark v. Backus, 123 N.W. 
98, 140 Wis. 557 (to same effect). 


[a] Shaving one’s self or having 
servant perform such act is not pro- 
hibited by such a statute. State v. 
Sopher, 71 P. 482, 25 Utah 318, 95 Am. 
S.R. 845, 60 L.R.A. 468. 


[b] Opening of shop and entrance 
of barber for a private purpose dis- 
connected with employment, such as 
the shining of his own shoes, does 
not violate a statute prohibiting bar- 
ber shops’ being kept open on Sun- 
day. Wright v. Forsyth, 43 S.EH. 
46,116 Ga. 799. 


30. State v. Murray, 175 N.W. 666, 
104 Neb. 51, 8 A.L.R. 563; Ex parte 
Northrup, 69 P. 445, 49 Or. 489. 
See People v. Havnor, 43 N.E. 541, 149 
INDY 95, 8b2) AmS Ree '7107, 31° LiR.AL 
689 (to same effect). 


31. State v. Krech, 38 P. 1001, 10 
Wash, 166. 


32. State v. Frederick, 45 Ark. 347, 
55 Am.R,. 555, 


33. Re Lambert, 7 B.C. 396. 


34 Palmer v. Snow, [1900] 1 Q.B. 
725 [dist Phillips v. Innes, 4 CL&F. 
234, 7 Reprint 90]. 


35. Reg. v. Taylor, 19 Can.L.J.N.S. 
362 [foll Phillips v. Innes, 4 CL&F. 
234, 7 Reprint 90]. 


36. State v. Lorry, 7 Baxt. (Tenn.) 
95, 32 Am.R. 555. 


37. Stone v. Graves, 13 N.E. 906, 
145 Mass. 353; State v. Schatt, 107 S. 
W. 10, 128 Mo.App. 622; Spaith v. 
State, 10 OhioDec. (Reprint) 639, 22 
Cine.L.Bul. 323; Ex parte Kennedy, 
58 S.W. 129, 42 Tex.Cr. 148, 51 L.R.A. 
270. See Gray v. Com., 188 S.W. 
354, 171 Ky. 269, L.R.A.1917B 93 (rec- 
ognizing the rule). 


[a] Circumstances held sufficient. 
—wWhere the person shaved was an 
old person, who had been so injured 
that he could not well shave himself, 
and where he had another do it pri- 
vately in his home, it was held that 
the circumstances were sufficient to 
sustain a finding that the act was 
within the exceptions of the statute. 


Stone v. Graves, 13 N.E. 906, 145 
Mass. 353. 
[b] Where no exception exists to 


the keeping open of a shop, as ex- 
ists with reference to work and labor, 


SUNDAY 


Of 


sanee.°® 


\ 
the offense of keeping open a barber 
shop is not subject to the defense 
that the act was one of. charity or 


necessity. Com. v. Dextra, 8 . 
756, 148 Mass, 28. See Stark v. Back- 
us, 123 N.W. 98, 140 Wis. 557 (so 


holding and holding further that the 
adoption of another statute specifical- 
ly declaring the keeping open of a 
barber shop not a work of necessity 
or charity, since even in the absence 
of such a statute, it was not such, 
and even where the statute existed, 
it did not alter the general] rule that 
the mere performance of the barber 
trade might be justified as matter of 
necessity, depending on the particular 
circumstances involved). 


38. U.S.—Petit v. Minnesota, 20 S. 
Ct. 666, 177 U.S. 164, 44 L.Ed. 716 
[aff 77 N:W, 225, 74 Minn. 376]. 


Ark.—State v. Frederick, 45 Ark. 
347, 55 Am.R. 555. 


Ga.—Hunt v. State, 91 S.E. 879, 19 
Ga.App. 448; McCain vy. State, 58 S.E. 
550, 2 Ga.App. 389. : 


Iowa.—State v. Linsig, 
995, 178 Iowa 484. 


Ky.—Gray v. Com., 188 S.W. 354, 
sts re 269, 275, L.R.A.1917B 93 [quot 
ye]. 


Mo.—State v. Kuehuer, (App.) 110 
S.W. 605; State v. Schatt, 107 S.W. 
10, 128 Mo.App. 622; State v. Wellott, 
54 Mo.App. 310. 


Ohio.—State v. Schuler, 10 OhioDec. 
(Reprint) 806, 23 Cine.L.Bul. 450. 
But see Spaith v. State, 10 OhioDec. 
(Reprint) 639, 22 Cinc.L.Bul. 323 (to 
the effect that barbering cannot be 
held as matter of law not to be a work 
of necessity or charity). 


Pa.—Com. v. Waldman, 21 A. 248, 
140 Pa. 89,11 L.R.A. 563 [aff 8 Pa.Co. 
Frau Caaeay & v. Attanoff, 12 Pa.Dist.& 

Oo. rf 


Tex.—bhx p. Kennedy, 58 S.W. 129, 
42 Tex.Cr. 148, 51 L.R.A. 270. 


Utah.—State v. Sopher, 71 P. 482, 
25 Utah 318, 95 Am.S.R. 845, 60 L.R.A. 


159 N.W. 


Eng.—Phillips v. Innes, 4 CL&F, 
234, 7 Reprint 90 (interpreting the 
Scottish act), 


Can.—Reg. v. Taylor, 19 Can.L.J.N. 
S. 362. 


“The contention of the plaintiff in 
error that the work of shaving the 
members of the club was a work of 
necessity, because such members, by 
reason of their occupation on Satur- 
days, could not get a shave, and 
cleanliness demanded a daily shave, 
cannot be reasonably upheld. While 
shaving may be regarded as an act of 
personal cleanliness, desirable to be 
performed upon the first day as well 
as upon other days of the week, still 


- [§ 80 


against the keeping open of barber shops.** There 
is some authority holding a barber not within acts 
forbidding any tradesman, artificer, workman, la- 
borer or other person whatsoever to perform world- 
ly business or work of their ordinary callings** but 
there is other authority to the contrary.*® The open 
and public exercise of the barber trade on Sunday, 
it hasbeen held, does not constitute a public nui- 
Although, under some circumstances, bar- 
bering may constitute a work of necessity or chari- 
ty,°7 in the absence of special circumstances barber- 
ing or the keeping open-of a barber shop is not or- 
dinarily to be regarded as being so as a: matter of 
law;° and, where specially prohibited either ab- 


this fact does not make shaving nec- 
essary or the work of the barber one 
of necessity. The statute makes no 
exception in favor of a man who can- 
not shave himself, or who cannot con- 
veniently procure some one to shave 
him on a week day. Many states 
have statutes expressly prohibiting 
the opening of barber shops on Sun- 
days, and expressly declaring that 
shaving is not an act of necessity. 
But it needs no decision of the courts 
or the declaration of the statute to 
convince men of ordinary intelligence 
and experience that shaving is not a 
work of necessity within the mean- 
ing of that term as constituting the 
exception in the statute now under 
consideration.” McCain v. State, 58 
S.E. 550, 551, 2 Ga.App. 389. 


“Unless there should occur some 
peculiar reason Showing that under 
the circumstances in the particular 
case the attendance of a barber was 
a work of nécessity, he would not be 
relieved from the operation of the 


statute.” Ex parte Kennedy, 58 S.W. 
ree 130, “420 Tex:Cr: 148.5 516 4d As 
70. 


“While the shaving of a particular 
person by a barber under exceptional 
circumstances upon the Sabbath may 
be a work of necessity, yet where a 
barber is Simply doing his work of 
shaving and cutting the hair of his 
customers and doing for them the reg- 
ular services of a barber on the Sab- 
bath, it is not a work of necessity 
and does not lie within the exception 
of the statute.’ - Gray v. Com., 188 
SOW. 354; 171 Kyo269, 275, dakRiA. 
LOT BSIB 


[a] Circumstances held insnffi- 
cient.—(1) The mere fact that the 
barbering was carried on at a rail- 
road station where there might be 
many travelers to and from distant 
points, who had no convenient op- 
portunity to be shaved on a week day, 
and that the growth of a coarse or 
lreavy beard is a source of great dis- 
comfort tending to irritate the face 
was not sufficient to bring the situa- 
tion within the exception of works of 
necessity or charity. State v. Schatt, 
107 S.W. 10, 128 Mo.App. 682. (2) The 
circumstance that there are persons 
in the community whose employment 
prevents their having recourse to a 
barber through the week, whatever its 
influence in cases where he eonfined 
his Sunday activities to such persons, 
does not render it a work of necessity 
for him to keep open shop for the 
public generally on that day. Com. v. 
Waldman, 8 Pa.Co. 449 [aff 21 A. 248, 
140) Par 890 dh b.R. AY 663 12! 23) ihe 
fact that one engages in a business 
which requires him to maintain a trim 
and attractive appearance, and that 
he has, in order to preserve such nec- 
essary attractive appearance, formed 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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solutely or except under described conditions, it is, 
to the extent of such legislative prohibitions, ex- 
cluded from matters constituting works of neces- 
SItyo on 


[§ 31] c. Buying and Selling Generally. Sales 
on Sunday were not prohibited at common law.*°® 
Statutes prohibiting public selling or offering or 
exposing for sale on Sunday have reference only 
to such acts as are public in character,*! and pri- 
wate casual sales are not prohibited by such stat- 
utes,*? at least where the sales made have no tend- 
ency to produce a violation-of the public order and 
solemnity of the day.*® On the other hand, even 
private casual sales, at which no one else is present, 
have been held in at least one jurisdiction to be 
the exercise of business in one’s secular calling to 
the disturbance of others.4* Statutes prohibiting 
the exercise of one’s ordinary calling on Sunday do 
not forbid sales of a kind different from that in 
which the seller is customarily engaged*® or where 
the regular occupation of the accused does not in- 
volve the making of sales,*® but do apply to trades- 
men who engage in selling their ordinary wares on 
that day,*’ and selling may be within the prohibi- 
tion of a statute forbidding the pursuit of one’s usu- 
al avocation.*® It has been held that casual pri- 
vate sales on Sunday do not constitute labor*? but 
the contrary has been held as to engaging on that 
day in the business of selling.®® There is even some 
authority to the effect that buying and selling, or 


SUNDAY 


[60 C.J.] 1059 


merchandising, comes within the language of reg- 
ulations regarding “common labor,”®! but according 
to other authority that term is exclusive of labor 
which is skilled by reason of connection with trade 
or commerce and hence of sales by shopkeepers,®? 
and similarly, it is held, whatever may be the mean- 
ing of “servile labor,” it does not include the con- 
duct of a dealer engaged in selling his wares.°? A 
prohibition of selling or offering for sale of wares 
or property or of engaging in the worldly labor, 
business, or work of his ordinary ealling, by any 
merchant, trader, artificer, laborer, or other per- 
son, is not an absolute prohibition on all sales, but 
only of those made by persons falling within the 
designated classes;°4 but when any other person 
engages, as an auxiliary to his main business, in 
the occupation of buying and selling generally, he is 
forbidden by such a statute to carry on that ancillary 
business on Sunday, although permitted to make 
sales in the line of his general, as distinct from his 
collateral, business.°® A single sale from a store 
does not of itself constitute a violation of statutes 
against keeping open,°® although, when coupled with 
the general requisites of such an offense,®7 it is 
unlawful under such statutes.°& Selling on Sunday 
is within statutory prohibitions on worldly employ- 
ment or business,°® and, of course, where the statute 
directly forbids the sale, barter, or disposition of 
goods, wares, or merchandise on Sunday, any sale 
of the designated articles on that day is against 
the law.®° 


_ the practise of having his hair cut on 


Sunday, does not render it a work of 
necessity that it be so done. State v. 
Schuler, 10 OhioDec, (Reprint) 806, 
23 Cine.L.Bul. 450. (4) The circum- 
stance that it is necessary, for the 
‘support of one’s self and family, that 
he should work at barbering on Sun- 
day does not make a case of necessity 
within the statute. State v. Schuler, 
supra. (5) The circumstance that 
the shaving was done gratuitously as 
an accommodation to a customer is 
not sufficient for the purpose. Com. 
v. Williams, 1 Pearson (Pa.) 61. (6) 
‘The circumstance that the customer 
was ill the day or days before, where 
‘such illness was not caused by want 
of shaving, or where it was not nec- 
essary to his health nor essential to 
his comfort to be shaved on the par- 
ticular day, is not sufficient to make 
out a ease of necessity or charity. 
Com. v. Williams, supra. 


[b] In Indiana it is always a ques- 
tion for the jury to determine, un- 
der proper instructions from _ the 
court, whether the shaving of a cus- 
tomer by a barber, under the par- 
ticular circumstances involved, was 
a work of necessity. Ungericht v. 
State, 21 N.E. 1082, 119 Ind..379, 12 
Am.S.R. 419. 


39. State v. Murray, 175 N.W. 666, 
104 Neb. 51, 8 A.L.R. 563. 


40. Ward v. Ward, 77 N.W. 965, 
75 Minn. 269; Com. v. Diffenbaugh, 
26 Pa.Co. 65; Com. v. Teamann, 1 
Phila. (Pa.) 460. 


41. Ward v. Ward, 77 N.W. 965, 75 
Minn. 269. See Greenblatt v. McCall, 
64 So. 748, 67,/Fla. 165 (construing a 
statute forbidding anyone to follow 
on Sunday “any business, pursuit or 


labor, either by manual labor or by 


animal or mechanical power” as pro- 
hibiting only conduct to the disturb- 
ance of others, and holding sales not 
illegal under such statute). 


Barb. (N.Y.) 618; 


42. Ward v. Ward, 77 N.W. 965, 75 
Minn. 269; Batsford v. Every, 44 
Boynton v. Page, 
13 Wend. (N.Y.) 425, 429. But see 
Helm v. Briley, 87 P. 595, 17 Okl. 314 
(holding that a private casual sale 
was within a prohibition of “public 
traffiec’’). 


“This prohibition is evidently di- 
rected against the public exposure 
of commodities to sale in the street, 
or in stores and shops, warehouses or 
market places. It has no reference to 
mere private contracts, which are 
made without violating or tending 
to produce a violation of the public 
order and solemnity of the day.” 
Boynton v. Page, supra. 


[a] However, where a sale is in 
fact public the fact that it is con- 
ducted in a quiet and orderly man- 
ner does not take it out of the statu- 
tory prohibition, State v. Weiss, 105 
NW... 1227,' 97 Minn. 125. 


43. Ward v. Ward, 77 N.W. 965, 
75 Minn. 269; Boynton v. Page, 13 
Wend. (N.Y.) 425. 


44, Thompson v. Williams, 58 N.H. 
248, 


45. Amis v. Kyle, 10 Tenn. 31, 24 
Am.D. 463; Drury v. Defontaine, 1 
Taunt. 131, 127 Reprint 781. 


[a] Private sale by auctioneer, 
even of goods of the character sold 
by him on other days, is not within 
the statute. Drury v. Defontaine, 1 
Taunt. 131, 127 Reprint 781. 


46. Rex v. Walsh, 22 Can.Cr.Cas. 
144, 26 West.L.R. 394. 


47. Arnheiter v. State, 41 S.H. 
989,115 Ga. 572, 58 L.R.A. 392; Kent 
v. State, 82 S'H, 762, 15 Ga.App. 210; 
Oliveros v. Henderson, 106 S.E. 855, 
DUG SS, Coa ie wes uN alualbyrs WS BAC. 
443, 13 Dom.L.R. 532, 21 Can.Cr.Cas. 
417, 25 West.L.R. 363, 5 West.Wkly. 
75. 


48. State v. Saurbaugh, 23 N.E. 
720, 122 Ind. 208. 


49. Horacek v. Keebler, 5 Neb. 
355; Benson vy. State, 85 S.W. 800, 
47 Tex.Cr. 609. 


50. Cortesy v. Territory, 30 P. 947, 
6 N.M. 682, 19 L.R.A. 349; Ellis v. 
Covington, 94 S.E. 154, 122 Va. 821; 
State v. Wertz, 114 S.E. 242, 91 W.Va. 
622, 29 A.L.R. 391. See La’ Plata v. 
Butler, (Mo.App.) 225 S.W. 114 (to 
same effect). Compare Country Club 
v. State, 214 S.W. 396, 110 Tex. 40, 
5 A.L.R. 1185 [rev (Civ.App.) 173 S.W. 
570 (which had held that the dis- 
pensing of liquor on Sunday by pri- 
vate clubs was selling, and that such 


conduct constituted “labor” within 
the Sunday laws)]. 
51. Hitel v. State, 33 Ind. 201; 


Cincinnati v. Rice, 15 Ohio 225. 


52. State v. Somberg, 204 N.W. 788, 
113 Neb. 761. 


53. State v. Weiss, 105 N.W. 1127, 
97 Minn, 125. 


54. Rex v. Wells, 24 Ont.L. 77, 2 
Ontiw.N. 12325129. Ont.W.R. 452218 
Canl€r-. Casi <3ae 


55. Rex v. Wells, supra. 
56. Dixon vy. State, 76 Ala. 89. 


[a] Emergency may be shown, as 
the basis for a sale, to show the in- 
tention of the seller and that he was 
not intending thereby a keeping open 
of his establishment. Dixon v. State, 
76 Ala. 89. 

57. Keeping establishment open 
generally see supra § 20. 

58. Dixon v. State, 76 
Snider v. People, 59 Ala. 64 


59. O’Donnell v. Sweeney, 5 Ala. 
467, 39 Am.D, ~336; > Eriedéborn ay. 
Com., 6 A. 160, 148 Pa. 242, 57 Am.R. 
64. 


Ala. 89; 


60. O’Donnell v. Sweeney, 5 Ala. 
467, 39 Am.D. 336; Bridges v. State, 
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Work of necessity or mercy, within the statutory 
exceptions, may consist of a sale of property®* even 
though the purchase is for the purpose of resale ;°? 
but it is not a necessity to buy anything on Sunday 
which by the exercise of proper care might be pur- 
chased the day before,®* and sales to be a matter 
cf necessity must be of things which reasonable 
foresight would not require the purchase on some 
prior day.** Donation of the proceeds from pro- 
hibited sales to charity does not make the sales 
themselves matter of charity, within the excep- 
tions.*® 


Purchases. Casual purchases on Sunday for con- 
sumption are not worldly employment or business, 
within the statutory prohibition,®® even though the 
person purchasing is an agent employed by an or- 
ganization to secure evidence to be used in prose- 
ecutions under the Sunday laws;°’ nor do statutes 
forbidding selling on that day include within their 
prohibitions the act of purchasing, nor render it 
unlawful to buy;°* further, statutes prohibiting the 
exercise of one’s ordinary calling do not render it 
unlawful to purchase, when the purchases made are 
not a part of or ordinary incident to the purchaser’s 
ealling.®® 


Purchaser as abettor of Sunday violation. The 
mere fact of purchasing articles on Sunday from 
a person who violates the Sunday law does not of 
itself render the purchaser guilty of the offense of 
aiding and abetting the violation of the Sunday 
_laws,‘® but it has been held in England that if the 
purchaser knew, at the time of the transaction, suf- 


37 Ark, 224; State v. Heard, 31. So. 68. 
384, 107 La. 66; Gulfport v. Stratakos, 
43 So. 812, 90 Miss. 489, 13 Ann.Cas. 69. 
855. See Mosely v. State, 18 Tex.App. 
311 (holding that under such a stat- 


ute, each sale is a separate offense). | 304. 


[a] Alcohol is embraced in any 71. 
one of the terms “goods, 
merchandise,” the sale of which by | 2 
retail on Sunday is prohibited. 72. 


Bridges v. State, 37 Ark. 224. Mo.App. 473. 
[b] Character of merchandise 73. 
which is sold is immaterial under 


such a statute. People v. Zimmer- 
man, 95 N.Y.S. 136, 48 Misc. 203. 


[ce] Delivery on Sunday of goods 
sold on Saturday has been held to con- 
stitute a violation of an ordinance 
prohibiting the sale of merchandise 74. 
on Sunday, as a delivery is essential | 96, 
to the consummation of the sale. Mc- 
Dowell v. Murfreesboro, 54 S.W. 976. 
103 Tenn. 726, But see cases infra § 
36 notes 5, 6. ilton St. R. 


61l.. Rex v. Cummings, (Atla.) Ont. 49). 
[1925] 1 Dom.L.R. 1126. [a] 


62. Com. v. Linaugh, 18 Pa.Dist, |} Can.Cr.Cas. 46, 
486, 30 Pa.Co. 466. 


63. Schlichte v. State, 8 OhioN.P. 


5, 6. 


Ont. 244; 
T.Oce.Notes 269; 


[b] 
Reprint 661, 


SUNDAY 


Armour & Co. v. Rose, 36 S.W. 
(2d) 70, 183 Ark. 413. 


Melvin v. Easley, 52 N.C. 356. 
70. Chivers v. Hand, 84 L.J.K.B. 


Slater v. Evans, [1916] 2 K.B. 
wares, or sae Fairburn v. Evans, [1916] 1 K.B. 


State v. Hogan, 252 S.W. 90, 212 


Delivery of foodstuffs to con- 
Sumers see infra § 36 text and notes 


Requirement of railroad service on 
Sundays see Railroads § 960 text and 
note 64, § 965 text and note 30. 


Sandiman v. Breach, 7 B.&C. 
108 Reprint 661; 
Reg. v. Somers, 1 Can.Cr.Cas. 46, 24 
Reg. v. Budway, 8 Can.L. 
Atty.-Gen, v. Ham- 
Co., 24 Ont.A. 170 [aff 27 


14 8.C.Li 62, 


Cab driver.—Reg. v. Somers, 
24 Ont. 244; 
v. Budway, 8 Can.L.T.Oce.Notes 269. 


Stagecoach.—Sandiman Vv. 
N.S. 265, Breach, 7 B.&C. 96, 14 E.C.L, 52, 108 | [al 


° 
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ficient circumstances so that he was aware that 
the seller was violating the law and the sale ille- 
gal, his conduct in procuring such sale does make 
him guilty of aiding and abetting a Sunday viola- 
tion.71 \ 


Exposing for sale.within a statutory prohibition, 
consists of the keeping and showing for the purpose 
of selling, or the placing in view with the purpose 
and intention of selling.‘? 


[§ 32] d. Carriage or Transportation of Persons 
or Property’*—(1) In General. Although the op- 
eration of some kinds of public eonveyanees, at least, 
is not within statutes forbidding any merchant, 


tradesman, artificer, mechanic, workman, laborer, or 


other person Whatsoever on the Lord’s day to do any 
worldly labor, business, or work of his ordinary 
calling,’4 the operation of railroads, street railroads, 
and other public conveyances on Sunday is within 
the prohibitions by Sunday laws of work or busi- 
ness generally, if they stand alone, and the permis- 
sibility of such operation depends upon the question 
of whether or not it falls within the statutory ex- 
ceptions.7> Although it was formerly held in at 
least. one jurisdiction that exceptions in favor of 
necessity or charity were not to be extended to per- 
mit the operation of passenger trains’® or street 
railroads,’* other authority from the same jurisdic- 
tion has shown a tendency to relate the legality of 
Sunday operation to the character of the travel or 
transportation of which it is in aid,*® and, at least | 
so far as concerns the operation of street railroads, 
it has even been held that under present conditions 


Barefield v. State, 107 S.W. 393, 85 
Ark, 134; Day v. Highland St. R. Co., 
135 Mass. 113, 44 Am.R. 447. (38) 
Compelling servants to labor. Bare- 
oie v. State, 107 S.W. 3938, 85 Ark. 


[b] Operation of street cars as 
breach of peace.—It has been held 
that the operation on Sunday of street 
railroads with the ordinary noise in- 
cident thereto, if it has a tendency 
to disturb any persons in the rest 
and repose of the day, is a breach of 
the peace. Com. v. Jeandell, 2 Grant 
(Pa.) £06, 3 Phila. 509. 


Prohibition cf Sunday operation as 
interference with interstate commerce 
see Commerce § 100. 


76 Sparhawk yv. Union Pass. R. 
Co., 54 Pa. 401. 


77. Sparhawk vy. Union Pass. Ry. 
Co., supra. 


78. Johnston v. Com., 22 Pa. 102; 
Com. v. Robb, 14 Pa.Co. 473, 17 Pa.Co. 
350; Com. v. Conway, 2 Leg.Chron. 
(Pa.) 329. See Com. v. Fuller, 4 Pa, 
Co. 429 (dictum to same effect). 


] Omnibus.—The driving of an 
omnibus or like public conveyance on 


Ree. 


64. Schlichte v. State, supra. 


65. Oliveros v. Henderson, 106 S. 
i. 855.9116 S.C) 77; 


66. Com. v. Hoover, 25 Pa.Super. 
133 [rev 13 Pa.Dist. 45, 29 Pa.Co. 413]. 


[a] Purehaser is not particeps 
criminis to the offense committed by 
the seller in making the sale. Com. 
v. Hoover, 25 Pa.Super. 133 [rev 13 Pa. 
Dist. 45, 29 Pa.Co. 413]. 


67. Com. v. Hoover, supra. 


[ec] Street railroads.—Atty.-Gen. 
v. Hamilton St. R. Co., 24 Ont.A, 170 
Laff 27 Ont. 49]. 


75. See cases infra notes 76-89, 


[a] Thus the operation of rail- 
roads or other public conveyances 
has been held: (1) “Worldly employ- 
ment or business.” Sparhawk vy. Un- 
ion Pass. R. Co., 54 Pa. 401; Johnston 
v. Com., 22 Pa,102; Com. v. Prison 
Warden, 11 Pa.Dist. 45. (2) “Labor.” 


Sunday, for hire, has been held to 
come within a statute prohibiting 
worldly employment, and not with- 
in the exceptions thereto of works 
of necessity or charity, if in fact 
the omnibus is driven as on other 
days of the week and not merely on 
missions of necessity or charity, even 
though such driving would, if limited 
to errands which were themselves 
works of necessity or charity, be 
ea anc Johnston v. Com., 22 Pa. 


For later cases, developments and changes in the law see Annotations, same title and sectioh number. 
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of living such operation is a necessity.7® The rule 
of making the applicability of the exception of 
necessity or charity depend upon the purpose and 
nature of the travel or transportation has been ap- 
plied elsewhere,*® and according to still other au- 
thority, the exception in favor of works of necessity 
is held to permit of the operation generally on Sun- 
day of railroads,®! street railroads,$2 or ferry 
boats,®* the carrier being without any duty to in- 
quire as to the character or purpose of the travel 
or transportation in order to be brought within this 
exception,*®* the operation of which is, in this in- 
stance, utterly independent of such considerations.®5 
Transportation merely for pleasure, without any el- 
ement of business, health, religion, or charity, such 
as the transportation of a purely pleasure excursion 


79. Com. v. Prison Warden, 11 Pa. 
Dist. 45. 


80. Barefield v. State, 107 S.W. 393, 
85 Ark. 134; Day v. Highiand St. R. 
€o.,, 135. Mass.- 113, 0°44. Am-.R. -447; 
State v. Baltimore, etc., R. Co., 15 W. 
Va. 362, 36 Am.R. 803, 24 W.Va. 783, 
49 Am.R. 290. See.Philadelphia, ete. 
Co. v. Lehman, 56 Md. 209, 40 Am.R. 
415 (holding that the transportation 
of livestock delivered on Sunday to 
an intermediate carrier was a work of 
necessity). 


[a] That some of passengers are 
lawfully traveling from considera- 
tions of necessity or charity does not 
justify the running of a street car on 
Sunday as on secular days, in the 
same manner, and not as a matter of 
necessity or charity, even though a 
street car may be so run as to come 
within those exceptions to the stat- 
ute. Day v. Highland St. R. Co., 135 
Mass. 113, 44 Am.R, 447. 


[b] Avoidability of necessity.— 
(1) Where a train was operated on 
Sunday it was not within the excep- 
tion if, by furnishing the necessary 
facilities, the need might have been 
avoided. Barefield v. State, 107 S.W. 
398, 85 Ark. 134 (2) The insuffi- 
ciency of track facilities has been 
held not to raise a necessity for the 
running of freight trains on Sunday, 
it being the duty of the company to 
provide sufficient trackage at par- 
ticular places to care for trains which 
it was otherwise unnecessary to have 
run on that day. State v. Baltimore, 
ete., R. Co., 15 W.Va. 362, 36 Am.R. 
803, 24 W.Va. 783, 49 Am.R. 290. But 
see Com. v. Robb, 14 Pa.Co. 473, 17 


Pa.Co., 350 (dictum to contrary ef- 
fect). 

81. Com. v. Louisville, etc., R. Co., 
12 Ky.L. 505. And see cases infra this 
note. 

[a] Passenger trains have been 


held works of necessity whose opera- 
tion on Sunday is permitted. Com. v. 
Louisville, etc., R. Co., 80 Ky. 291, 44 
Am.R. 475, 3 Ky.L. 788; State v. Chi- 
cago, etc. R. Co., 143 S.W. 785, 239 
Mo. 196. 


[b] Freight trains.—In some ju- 
risdictions, the exception has been 
specifically held operative as_ to 
the running of freight trains, regard- 
less of the nature of the freight car- 
ried or other circumstances relative 
to any of the particular shipments 
involved. Com. vy. Louisville, etc., 
R. Co., 80 Ky. 291, 44 Am.R. 475, 3 Ky. 
li. 788; State v. Chicago, etc., R. Co., 
143 S.W. 785, 239 Mo. 196. 


[ec] However, such circumstances 
may exist in the particular case as to 
render the running either of freight 
or passenger trains not work of ne- 


SUNDAY 


cessity. Com. v. 
Co., 12 Ky.L. 505. 


82. Augusta, ete., R. Co. v. Renz, 
55 Ga. 126. See Com. v. Louisville, 
ete, R. Cos, .80\ icy) 291,13 Key... 788, 
44 Am.R. 475 (dictum to same effect). 


83. Carroll v. Staten Island R. 
Cos PoSrINGN.) 12657 Am-Re 221: 


84. “Com, v. Louisville, ete., R. Co., 
80 Ky. 291, 8 Ky.L, 788, 44 Am.R. 
475; State v. Chicago, B. & Q. R. Co., 
143 S.W. 785, 239 Mo, 196; Carroll v. 
Staten Island’ R,-Co., 58 N.Y. 126; 7 
Am.R, 221, 


85. Com. v. Louisville, etc., R. Co., 
80 Ky. 291, 8 Ky.L. 788, 44 Am.R. 
475; State v. Chicago, etc., R. Co., 143 
S.W. 785, 239 Mo. 196; Carroll v. Stat- 
en Island R. Co., 58 N.Y. 126, 7 Am. 
R. 


21, 


Louisville, etc., R. 


86. Dugan v. State, 25 N.E.171, 125 
Ind. 130, 9 L.R.A. 321; Com. v. Rees, 
10 Pa.Co. 545. But see Louisville, 
etc., RR: (Co, v. Com:, 730 Sows 878, - 17 
Ky.L, 223 (dictum to contrary). 


87. Reg. v. Daggett, 1 Ont. 537 
disappr Reg. v. Tinning, 11 U.C.Q.B. 
(Ont.) 636]. 

[a] Purpose of travel is imma- 
terial within a statutory exception in 
such terms. Reg. v. Daggett, 1 Ont. 


537 [disappr Reg. v. Tinning, 11 U.C. 


Q.B.:(Ont.) 636]. 


88. Louisville, etc., R. Co. v. Com., 
50 S.W. 878, 17 Ky.L. 223. 


89. Louisville, etc., R. Co. v. Com., 
supra; State v. Norfolk, etc., R. Co., 
10 S.E. 8138, 38 W.Va. 440. 


[a] Specific exception of passen- 
ger trains from a statute making it 
an offense to run freight or excursion 
trains on Sunday is to be considered 
in construing another section of the 
Sunday laws generally forbidding 
work or business of one’s ordinary 
calling as a legislative declaration 
that the operation of passenger 
trains is a work of necessity and so 
within the exceptions to the general 
Sunday statute as well as the particu- 
lar statute dealing with the opera- 
tion of railroads. Southern R. Co. 
v. Wallis, 66 S.E. 370, 138 Ga, 553, 30 
L.R.A.N.S. 401, 18 Ann.Cas. 67 [foll 
Kellam v. State, 67 S.E. 683, 7 Ga. 
App, ,575]. 

90. State v. Atlantic Coast Line R. 
Cor 1625'S. 105, 0149 ONC. 47059. See 
Griggs v. State, 55 S.H. 179, 126 Ga. 
442 (holding that Pen. Code [1895] § 
420, as amended by Acts [1897] p 38, 
and Acts [1899] p 88, prohibiting the 
running of freight trains on the Sab- 
bath, did not apply to a railroad 
which began and ended in other 
states, and which did not run a dis- 
tance greater than thirty miles in 
Georgia); and cases infra this note. 
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by boat or train is not within such exceptions,%® al- 
though even such transportation has been held with- 
in statutory exceptions in favor of “conveying trav- 
elers by land or water,’’’? or of the general Sunday 
operation of steam railroads.§§ 
press statutory declaration on the matter controls, 
so that where the operation of trains or other pub- 
lie conveyances is made an express exception to the 
general Sunday prohibitions the carriers specified 
may lawfully operate on that day,’® but where a 
specific prohibition of such operation exists, as, for 
instance, where the running of freight or excursion 
trains on Sunday is prohibited, it is in violation of 
law to operate such transportation agencies as are 
thus dealt with.®°® 


Permission or approval by railroad. Where the 


Of course, an ex- 


[a] Train. made up entirely of 
empty cars proceeding to a place for 
loading is a ‘“‘train of cars’ within 
the prohibition of the running of 
such on Sunday. Norfolk, ete, R. 
Co. v. Com., 24 S.E. 837, 93 Va. 749, 
34 L.R.A. 105, 57 Am.S.R. 827. 


[b] Locomotive and cab, run with- 
out any cars attached, and not car- 
rying any freight, was not a freight 
train within the purview of a statute 
prohibiting the operation of such 
trains. McNealy v. State, 21 S.H. 581, 
94 Ga. 592, 


[ec] Driver of van, even between 
distant towns, is- within the prohibi- 
tion of the statute of 3 Charles I e 
1 on Sunday traveling by carriers 
with horses. Ex parte Middleton, 3 
Fees 164, 10 E.C.L. 88, 107 Reprint 


[d] In Canada, regulations by the 
Several provinces of railway opera- 
tion on Sunday are inoperative as to, 
those roads which are incorporated 
by the Dominion or which are classed 
as works for the general advantage 
of Canada, even though their extent 
and operation are confined wholly 
within one province. Kerley v. Lon- 
don, etc., Transp. Co., 28 Ont.L. 606, 
13 Dom.L.R. 365, 15 Can.R.Cas. 337 
[allowing appeal 26 Ont.L. 588, 3 Ont. 
W.N. 1498, 22 Ont.W.R. 646]. 


[e] Statutory permission of com- 
pletion of schedule by trains starting 
run on Saturday.—(1) Where it is 
provided that trains leaving their 
starting point on Saturday night may 
run through to their destination, pro- 
viding they reach it -before a cer- 
tain hour on Sunday morning accord- 
ing to schedule, detention by unavoid- 
able circumstances of trains starting 
on a previous day is a sufficient ex- 
euse for not reaching their destina- | 
tion until after the hour stated, and 
running in the prohibited hours on 
Sunday (Westfall v. State, 62 S.E. 
558, 4 Ga.App. 834; Brand y. State, 
60 S.E. 339, 3 Ga.App. 628), (2) pro- 
vided there was good faith in estab- 
lishing and maintaining the schedule 
(Westfall v. State, supra; Brand v. 
State, supra), (3) even though the de- 
lay may have been so great as to 
result in the “killing” of the schedule 
and the resumption of operation on 
Sunday under new orders. (Westfall 
v. State, supra). (4) The good faith 
of the company in the making of a 
schedule is not shown by the exist- 
ence of a schedule which is capable of 
being complied with if, in fact, it 
frequently is, not complied with and 
delays occur often, but an explanativn 
of these delays which actually re- 
sult is called for in such a case for 
the company’s duty in regard to the 
making of a schedule to be shown to 
have been discharged. Brand v. State, 
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operation of trains falls within the statutory prohi- 
bitions, without being embraced by any of the stat- 
utory exceptions, the permission or approval of the 
railroad company is an essential ingredient of the 
offense;®! express direction or approval of such 
operation, however, is not essential.°? If the opera- 
tion is by an authorized agent acting within the 
scope of his authority, the doing of the act, even 
though willfully, is sufficient to give rise to a sus- 
picion of assent which, if corroborated by a show- 
ing of repeated acts of the same character, amply 
shows the assent of the company,°®*® but such opera- 
tion on a single occasion, especially if it is in vio- 
lation of the express command of the company, 
does not make out the requisite assent.°* However, 
the fact that the company has issued general orders 
to its employees not to run trains on Sunday, with- 
out also showing that in the particular instance the 
rules were violated without the sanction of the offi- 
cer indicted, is not conelusive against the existence 
of assent or approval.%® 


Carrying persons traveling upon necessary or char- 


supra. (5) The’mere fact that the 


SUNDAY 


there is such an official, or the officer 


[§ 82 


itable missions as to religious services,*®® or to visit 
the sick,®? or other lawful necessary travel®® is per- 
mitted under the exceptions of necessity or charity, 
and it is in fact doubtful whether, disregarding the 
exceptions, carriage to religious meetings is “world- 
ly employment or business” at all, in the sense in 
which the statute prohibits’ such matters.°® 


_ Carrying mail. The carriage of the mails by one 
who owes a duty to the general government to carry 
them has been held a work of necessity within the 
purview of the statutes, and hence not an offense.* 


Driving cattle. An act prohibiting the “driving 
or conducting” of cattle on Sunday forbids only the 
ordinary driving when the cattle themselves are driv- 
en and not their carriage in a van or conveyance.” 


Moving threshing machine on Sunday to have it 
on hand to perform a threshing job contracted for 
the next day is not, in the absence of special cir- 
cumstances, a work of necessity within the excep- 
tions.® 

Moving household goods of another from one town 


in the proximity of places of wor- 


railroad company may have facted 
negligently in some respects does not 
render the excuse unavailable if good 
faith has been observed in the mak- 
ig and maintenance of the schedules. 
Brand v. State, supra. (6) In deter- 
mining what is unavoidable, the train 
in question should not be considered 
as an isolated train running over the 
road but should be considered with 
relation to other trains and as one 
unit in a complex whole (Brand v. 
State, supra), (7) and thus the fact 
that its delay is caused by the ne- 
cessity of waiting for other trains is 
not of itself, although unavoidable, 
sufficient to excuse the company with- 
out a further showing of why such 
other trains were late and whether 
their delay also was unavoidable 
(Brand y. State, supra). (8) A train 
not starting until Sunday morning 
does not come within the exception 
and cannot lawfully be run at any 
time on that day. Jackson v. State, 15 
S.H. 905, 88 Ga. 787. See Westfall v. 
State, 62 S.E. 558, 4 Ga.App. 834 (dic- 
tum to same effect). (9) Where an 
exception permits trains to run 
through to their “destination” if they 
are so scheduled as to reach it by a 
certain time on Sunday morning, and 
where from a consideration of the 
history and preamble of the statute it 
appears that the purpose of such ex- 
ception is to permit employees to 
attend religious services, trains must 
be so scheduled as to reach their ac- 
tual destination, even though it is in 
another state, by the prescribed hour 
and it is insufficient that they will 
have reached the state boundary and 
passed out of the state which enact- 
ed the law, their conduct in running 
at all on Sunday in such state being 
an offense where their schedule is not 
arranged so they arrive at their ulti- 
mate destination by the designated 
time. Seale v. State, 49 S.E, 740, 121 
Ga. 741 [error dism 26 S.Ct. 763, 201 
U.S. 642, 50 L.Ed. 902]. 


{f] Persons liable-—(1) Where 
the statute creating the offense ex- 
plicitly declares who shall be liable 
therefor, that person and no other 
may be punished for Sunday opera- 
tion of trains. Vaughan v. State, 43 
S.E. 249, 116 Ga. 841. (2) Thus in 
Georgia, under Pen, Code § 420, the 
superintendent of transportation, if 


having charge of that department 
of the railroad, if there is no super- 
intendent, is the only person liable to 
indictment (Vaughan v. State, 43 S. 
E. 249, 116 Ga. 841), (3) and under 
no circumstances may two persons 
occupying different relations to the 
railroad be liable for a _ violation 
(Vaughan v. State, supra); (4) but 
where there is a general superintend- 
ent of transportation, and in addition 
a number of division superintend- 
ents, the superintendent of trans- 
portation of the division embracing 
that part of the railroad where the 
alleged violation of law occurred is 
the proper person to be _ indicted 
(Westfall v. State, 62 S.E. 558, 4 Ga. 
App. 834). (5) Under_such a statute 
a train master as such is not liable to 
indictment (Vaughan v. State, supra; 
Craven v. State, 34 S.E. 561, 109 Ga. 
266), (6) nor are any of the other sub- 
employees (Craven v. State, supra). 


[g] Gumber railroad.—The opera- 
tion of a lumber railroad, not serv- 
ing aS a common carrier but purely as 
a facility in the exercise of a private 
logging business, is within the pro- 
hibitions of a statute directed against 
the operation of any railroad except 
for the carriage of passengers, mail, 
express, or certain perishable freight. 
State v. Suncrest Lumber Co., 118 S. 
EH. 882, 186 N.C. 122. 


[h] Exception of passenger and 
mail trains does not apply to the op- 
eration of freight trains, the pro- 
priety of which remains subject to 
the ordinary prohibitions together 
with the exception of works of char- 
ity or necessity, as that exception is 
interpreted in the particular juris- 
diction. State v. Baltimore, ete., R. 
Co., 15 W.Va. 362, 36 Am.R. 808, 24 
W.Va. 783, 49 Am.R. 290. 


[i] Comfort of crew as basis for 
continuing run.—It was no defense 
that it was necessary to proceed to 
another station to procure water for 
the engine and food for the crew, 
where the lives and health of the 
crew were not in imminent danger 
and where they were not exposed to 
severe suffering. State v. Southern R. 
Co., 25 S.E. 862, 119 N.C. 814, 56 Am. 


S.R. 689. 
[j] Operation 


as nuisance,— 
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ship, although conducted in a man- 
ner proper on week days, if unneces- 
sary on such day, constitutes a nui- 
sanee, at least where the operation 
of railroads on Sunday is the subject 
of a specific statutory prohibition. 
Georgia R. etc., Co. v. Maddox, 42 S. 
Es 1815,24160Ga. 64: 


91. State v. Atlantic Coast Line 


R. Co., 62 S.E. 755, 149 N.C. 470; State -- 


v. Baltimore, ete., R. Co., 15 W.Va. 
362, 36 Am.R. 803, 24 W.Va. 783, 49 
Am.R. 290. 


[a] That train was drawn by de- 
fendant’s locomotive is not of itself 
sufficient to authorize a finding of as- 
sent or approval. State v. Atlantic 
eer mee R:Co., 62°S.: 755,-149 IN. 

. 470. 


92. State v. Baltimore, ete., R. Co., 
15 W.Va. 362, 36 Am.R. 808, 24 W.Va. 
783, 49 Am.R. 290. 


93. State-v. Baltimore, etc., R. Co., 
supra. 


94. 
supra, 


[a] Similar instance five years be-. 
fore is not sufficient to show a repeat- 
ed practise of running in violation of 
the statute and thus to show the as- 
sent of the company. State v. Balti- 
more, etc. , Ror Coynlor wove. soon joo 
rea 803, 24 W.Va. 783, 49 Am.R. 


95. Heard v. State, 17 S.E. 857, 
92 Ga. 477. See State v. Baltimore, 
ete. R.'Co., 15 Weve, s62,. 36: Amaaive 
803, 24 W.Va. 788, 49 Am.R. 290 (sus- 
taining a conviction of a railroad 
company for Sabbath-breaking al- 
though it appeared from the evidence 
that it had positively forbidden the 
operation of any save such trains as 
were allowed by statute). ; 


State v. Baltimore, ete., R. Co., 


96. Com. v. Nesbit, 34 Pa. 398. 
sere Cronan vy. Boston, 186 Mass. 
= be Crosman v. Lynn, 121 Mass. 

99. Com. v. Nesbit, 34 Pa. 398. 


L. | Com. v. dnox, 6 Mass, 76. 
eo Triggs v. Lester, L.R. 1 QB. 


3. State v. Stuckey, 73 S.W. 735, 


For ‘ater cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 32-33] 


to another on Sunday has been held not to be a work 
of necessity or charity.* 


Collection of laundry and carrying it through the 
‘public streets by employees regularly working in 
that way is within a statutory prohibition of work 
in one’s ordinary calling to the disturbance of oth- 
ers,° and is not a work of necessity.® 


Conveying prisoner to jail has been held a. work 
of necessity.? 


[§ 33] (2) Services Incident to Traveling or 
Transportation.2 Where travel or transportation on 
Sunday is legal for some purposes and to some ex- 
tent the acts of those in charge of and employed 
in the performance of duties relating to means of 
travel which are impressed with a public interest 
and the operation of which is itself legal on Sunday, 
in rendering such means available to members of 
the public, are not illegal under prohibitions of la- 
boring, business, or employment, subject to excep- 
tions of necessity or charity,® for, while such acts 
are worldly employment or business within the stat- 
ute,'® they are works of necessity if they are in fact 
necessary to render the facilities of such enterprises 


[a] Rule applied.—Where a 


8 UNDAY 


specific statutory authority, have no 
power to pass a by-law forbidding 


[60 C.J.] 1063 


available to the publie.11_ Such persons are not bound 
to inquire whether the travel is of the class permitted 
nor is their freedom from liability dependent upon 
the legahty of the character of the travel in any 
particular case;1? nor does an exemption by stat- 
ute from the duty of furnishing such facilities on 
Sunday render them liable if, notwithstanding such 
exemption, they nevertheless attend to such busi- 
ness.1* These principles have been applied to lock 
keepers of canals,1* ticket. sellers,15 and street car 
motormen,**® to the inspection and repair of rail- 
road cars,1* or the repair of property essential to 
the lawful Sunday operation of trains,1® and to the 
coaling of locomotives employed in the transporta- 
tion of livestock,1® and the switching of trains in 
the yards to prevent traffic congestion.2° Similarly, 
acts in the construction or maintenance of a trans- 
portation system which cannot be performed on week 


. days without a disarrangement of schedule and con- 


sequent endangering of life and property have been 
held works of necessity;?1_ and so have those in 
pursuance of the duty of maintaining railroad prem- 
ises or tracks in a safe condition,?? or of protecting 


20. Williamson v. State, 71 S.H. 
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threshing machine, which was con- 
tracted for a certain job on Monday 
broke down the week before and was 
taken to be repaired, and where the 
owner went for it Saturday night and 
returned it part way home, going 
back the next day and completing the 
journey, such act on Sunday was not 
a work of necessity, at least where it 
did not appear that the machine, if 
left along the road, would frighten 
passing animals nor that the crop to 
be threshed would suffer loss by rea- 
son of the delay incident to the com- 
pletion of the journey on Monday. 
State v. Stuckey, 73 S.W. 735, 98 Mo. 
App. 664. 


4 Williams v. Hastings, 59 NiH. 
3. 

5. State v. Lavoie, 97 A. 566, 78 N. 
H. 99. 


6 State v. Lavoie, supra. 
7. Fisher v. Kyle, 27 Mich. 454. 


8. Compelling seamen to laber on 
Sundays see Seamen § 113 text and 
note 13. 


9. Kellam v. State, 67 S.E. 683, 
7 Ga.App. 575; Murray v. Com., 24 
Pa. 270; Com. v. Fuller, 4 Pa.Co. 429, 
See Scully v. Com., 35 Pa. 511 (recog- 
nizing the rule); and cases infra 
notes 10-28. 


10. Com. v. Robb, 14 Pa.Co. 473, 
17 Pa.Co. 350. 


11. Com. v. Prison Warden, 11 Pa. 
Dist. 45; Com. v. Robb, 14 Pa.Co. 473, 
17 Pa.Co. 350; Com. v. Fuller, 4 Pa. 
Co. 429. 


12. Murray v. Commonwealth, 24 
Pa. 270, 271. See Scully v. Com., 35 
Pa. 511 (recognizing the rule). 


“There may, indeed, be unlawful 
travel on Sunday, and for such travel 
there can be no right to have the 
Jocks opened; but the criminality of 
the lock-keeper is not proved by the 
criminality of the travel, because, as 
agent of the company, he is bound to 
keep the navigation open for travel, 
and is not made the judge of its 
rightness.” Murray v. Common- 
wealth, supra. 

[a] Private. regulations for Sun- 


day closing.—(1) The proprietors of 
a public navigation, in the absence of 


navigation on Sunday. Scully v. 
Com, 35. Pa. 511; Calder, ‘etc., Nav. 
Co. v. Pilling, 14 M.&W. 76, 153 Re- 
print 396. (2) Statutory authority 
to make regulations for the good gov- 
ernment of the enterprise are not a 
sufficient authorization (Calder, etc., 
Nav. Co. v. Pilling, supra), (3) and 
Statutes exempting such companies 
from the duty of remaining open on 
Sundays, while they may permit, do 
not require such regulations (Scully 
v. Com., supra). 


13. Murray v. Commonwealth, 24 
Pa. 270; Com. v. Fuller, 4 Pa.Co. 429. 
See Merchants Wharf Boat Assoc. v. 
Wood, 2 So. 76, 64 Miss. 661, 60 Am.R. 
76 (dictum to same effect). 


14. People v. Lyons, 5 Hun (N.Y.) 
643; Murray v. Com., 24 Pa. 270. 


15. Com. v. Fuller, 4 Pa.Co. 429. 
16. Com. v. Prison Warden, 11 Pa. 


Dist. 45. 
17. Com. v. Robb, 3 Pa.Dist. 701, 
14 Pa.Co. 478, 17 Pa.Co. 350. 


[a] Illustration.—Where an em- 
ployee on a railroad company fol- 
lowed his ordinary occupation of in- 
specting and repairing cars on Sun- 
day, a service essential to prevent 
such cars being stored on the tracks 
in the yards of the company over that 
day in such a manner as to block them 
up and thus interfere with the run- 
ning of through trains, his conduct 
was a necessity, and this was true 
regardless of the fact that it would 
have been possible, by«the enlarge- 
ment of yard facilities, to store them 
over Sunday without any such inter- 
ference with the operation of trains. 


Com. v. Robb, 14 Pa.Co. 473, 17 Pa. 
CO, 48090: ; 
18. Kellam v. State, 67 S.E. 683, 


7 Ga.App. 575. 


[a] Water tank.—The repair of a 
water tank on Sunday was not an of- 
fense where the operation of passen- 
ger trains was permitted as a neces- 
sity and where taking on water at 
the tank on which repairs were made 
was essential to the operation of 
trains. Kellam yv. State, 67 S.E. 683, 
7 Ga.App. 575. 


19. Com, v. Conway, 2 Leg.Chron. 
(Pa.) 329. 


509, 9 Ga.,App. 442. 


21. Yonoski v. State, 79 Ind. 393, 
41 Am.R, 614; Com. v. Shipley, 18 Pa. 
Dist. 133, 35 Pa.Co. 132; 


[a] Tliustration.—Where an 
“emergency switch” to connect old 
trackage with new was installed on 
Sunday, which was the only day it 
could be installed without disarrang- 
ing schedules and endangering life 
and property in view of the great 
volume of traffic regularly passing on 
week days, those who engaged in such 
work were not liable as Sabbath 
.  Yvonoski v. State, 79 Ind. 
393, 41 Am.R. 614; Com. v. Shipley, 
18 Pa.Dist. 133, 35 Pa.Co. 132. 


22. Com. v. Pfahler, 44 Pa.Co. 5; 
Com. v. Fields, 4 Pa.Co. 434, 44 Leg. 
Int. 442. See Louisville, ete., R. Co. 
v. Com., 17 S.W. 274, 92 Ky. 114, 13 
Ky.L. 439 [aff 12 Ky.L. 603] (dictum 
to same effect). 


[a] Limitation on rule.—(1) The 
rule does not include the making of 
the ordinary repairs which can be 
done with equal safety on any other 
day, and which are not in avoidance 
of any peril likely to arise by their 
omission. Com, v. Chesapeake, etc., 
R. Co., 108 S.W. 851, 128 Ky. 542, 32 
Ky.L. 1400; Louisville, etc., R. Co. v. 
Com., 17.S.W.'274, 92 Ky. 114, 13 Ky. 
L. 439. (2) This has been held to be 
so even though there is a specific 
statutory exception in favor of “work 
required in the maintenance .. . of 
a railroad,” as “required” in this con- 
nection does not mean matters re- 
quired by statute which can be at- 
tended to at one time as well as an- 
other, but means those required by 
the circumstances of the case to avoid 
loss or injury. Com. v. Chesapeake, 
ete., R. Co., supra. 


[b] Replacing defective rail and 
joint, where such defects in the track 
had just been discovered on Sunday 
morning, was a work of charity or 
necessity within the statute. Com. 
vy. Fields, 4 Pa.Co. 484, 44 Leg.Int. 
442. 


[c] Sweeping snow and ice from 
railroad platforms and premises as 
they accumulate, so as to prevent the 
risk of injury to those to whom the 
carrier owes a duty of maintaining its 
premises in a safe condition has been 
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and preserving property delivered for carriage.?® 


Where, however, the acts involved are the services 
of persons employed by the several members of the 
public in their use of such transportation facilities, 
serving as agents of such persons and not of those 
furnishing the facilities, their conduct is within the 
prohibitions of such laws if the travel or transpor- 
tation does not in fact come within the class permit- 
ted on Sunday and no particular ground of necessity 
exists;?4 of course, if there is some exigency requir- 
ing the immediate performance of the service it is 
thereby rendered necessary and is no offense.?®> Fur- 
ther, although done by persons employed by the per- 
son furnishing the facilities, acts are within the pro- 
hibitions of such statutes if the supplying or opera- 
tion on Sunday of the particular facilities involved 
is illegal under the circumstances as they exist.?® 
Such employees, moreover, may be within statutory 


prohibitions on travel, while performing their serv-, 


ices, their conduct in traveling being incidental only 
to their act in laboring, however, and being illegal 
to the extent that the labor they are performing 
is a violation of the Sunday laws.?7_ Even where 
particular acts in furtherance of travel are specif- 
ically prohibited, except in cases of necessity or 
charity, the prohibition on furnishing such facilities 
is not absolute, and such an act, if it falls within 
the exceptions, is permissible.?® 


held a work of necessity. Com. v. 


Pfahler, 44 Pa.Co. 5 


SUNDAY 


{b] Piloting vessel into harbor [a] 
has been held a work of necessity, in| torman. 
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[§§ 38-34 


Repairing of public highways on Sunday, So as 
to prevent danger to the public, is a work of neces- 
sity;2® but it has been held that the repaving of a 
city street by one under contract to do so, but not 
on Sunday, and not acting at the instance of any 
official is not a necessity if the failure to act thus 
would not be in fact detrimental to the public.*° 


Services incidental to carriage of mail and essen- 
tial to the regular operation of that service have 


been held to be within the exception of necessity.** 


[§ 34] e. Drug Stores. The operation by a drug- 
gist of a drug store on Sunday is within prohibitions 
on the pursuit of work or business of one’s ordinary 
calling?? or on keeping open shop.* Exceptions in 
favor of works of charity or necessity do not extend 
to all sales of drugs or medicinal preparations, mere- 
ly by reason of their character as such, and such 
sales, when otherwise prohibited, are permitted to 
be made under such exceptions only when they are 
in fact matters of necessity or charity, under the 
circumstances as they exist;?4 so, if the exception 
to a prohibition of keeping open shop is only of 
works of necessity or charity, a druggist may not 
open his store or keep it open even where his sole 
purpose in doing so is the sale of drugs;*> he may, 
in cases of necessity or on matters of charity, enter 
for the purpose of supplying drugs or medicines, but 


Rule applied to street car mo- 
Day v. Highland St. R. Co., 


23. Powhatan Steamboat Co. v. 
Appomattox R. Co., 24 How. (U.S.) 
247, 16 L.Ed. 682. See Merchant’s 
Wharf Boat Assoc. v. Wood, 2 So. 76, 
64 Miss. 661, 60 Am.R. 76 (stating 
that a proviso expressly excepting 
' railroad or steamboat navigation from 
the prohibitions of the Sunday laws 
applied also to the operation of a 
warehouse which served connecting 
carriers, such operation being an in- 
cident inextricably intertwined with 
the transportation itself). 


[a] Rule applied.—Where goods 
were delivered to a connecting carrier 
on Sunday and placed in such car- 
rier’s warehouse, the performance of 
acts to care for and keep safe the 
goods in question was an act of neces- 
sity within the exceptions to the Sun- 
day laws. Powhatan Steamboat Co. 
v. Appomattox R. Co., 24 How. (U.S.) 
247, 16 L.Ed. 682. 


24. Scully v.'Com., 35 Pa. 511; 
Minock v. Com., 3 Phila. (Pa.) 347. 


_[a], Piloting canal boat.—It was a 
violation of the Pennsylvania act of 
April 22, 1794, to pilot a canal boat 
laden with :coal upon a part of the 
Schuylkill navigation on the Lord’s 
day, even though the locks were re- 
quired to be kept open for lawful 
travel, Scully v. Com., 35 Pa. 511; 
Minock v. Com., 3 Phila. (Pa.) 347. 


25. Perkins v. O’Mahoney, 131 
Mass. 546; McGatrick v. Wason, 4 
OhioSt. 566. 


[a] Close of navigation.—Where 
there was danger of the close of 
navigation for the season, and a per- 
son was hired to assist in loading a 
vessel on Sunday so that it might get 
under way before navigation was 
stopped, such conduct was held not 
an offense under the statute. Mc- 
Gatrick v. Wason, 4 OhioSt. 566. Con- 
te Ae v. Wright, 30 Ind. 476, 95 Am. 


consideration of its being an incident 
to the security of life and property. 
Perkins v. O’Mahoney, 131 Mass. 546. 


26. Dugan v. State, 25 N.E. 171, 
125 Ind. 130, 9 L.R.A. 821; Day v. 
Highland St. R. Co., 135 Mass. 113, 44 
Am.R. 447; Johnston v. Com., 22 Pa. 
102; Com. v. Rees, 10 Pa.Co. 545. 


[a] Checking freight in a freight 
shed, on Sunday, is not within the 
exceptions where the only advantage 
is that it will dispense with the 
necessity of hiring additional help on 
Mondays. Bidwell v. Grand Trunk 
Western R. Co., 112 N.W. 122, 148 
Mich, 524. 


[b] Motorman on street car was 
within a statutory prohibition of Sun- 
day laboring, where the running of the 
street car was itself unlawful. Day 
v. Highland St. R. Co.,.135 Mass, 113, 
44 Am.R. 447, 


[ec] Pilot of excursion steamer 
carrying a party on a pleasure ex- 
cursion. Dugan v. State, 25 N.E. 171, 
125 Ind. 130, 9 L.R.A. 321. See Com. 
v. Rees, 10 Pa.Co. 545 (so holding as 
to the officers and crew generally of 
such a boat). 


[d] Exemption of “watermen” and 
“ferrymen” in a statute prohibiting 
worldly employment or business pro- 
vided that nothing shall therein be 
construed to hinder watermen from 
landing their passengers or ferrymen 
from carrying travelers does not ap- 
ply to persons operating an excursion 
boat, since the exemption of ‘“water- 
men” generally is confined to the 
completion of a voyage undertaken on 
a previous day, and the term “ferry- 
men” is confined to those carrying 
persons across streams and doés not 
extend to those travelling up or down 
them with passengers. Com, v. Rees, 
10 Pa.Co. 545. 


27. Day v. Highland St. R. Co., 185 
Mass. 113, 44 Am.R. 447. 


135 Mass. 113, 44 Am.R. 447. 
28. Myers v. State, 1 Conn. 502. 


[a] Letting of carriage for hire on 
Sunday, from a belief that it was to 
be used in a case of necessity or char- 
ity, when in fact it was not so used, 
is not an offense even where a statute 
expressly prohibited the letting, ex- 
cept for necessity or charity, of car- 


riages and conveyances. Myers vy. 
State, 1 Conn. 502. 
29. Flagg v. Millbury, 4 Cush. 


(Mass.) 248. See Alexander v. Osh- 
kosh, 33 Wis. 277 (holding that a 


duty might rest on the authorities to. 


repair a serious or undiscoverable de- 
fect in a highway on Sunday, but that 
from a visible and net particularly 
dangerous defect, no such duty arose 
to make Sunday repairs as would re- 
= in liability for a failure to do 
SO). 


[a] Repair of private driveway in- 
to place of business is not a work of 
necessity within the Sunday laws. 
Watkins v. Brookhaven, 99 So. 363, 
134 Miss. 556. 


30. People _v. Lynch, 141 N.Y.S. 
728, 156 App.Div. 601, 29 N.Y.Cr, 544. 


31. See case infra this note, 


[a] Shoeing horses.—It is a work 
of necessity to shoe horses used by a 
stage company in transporting the 
mail when the schedule of the post 
office department and the circum- 
stances are such that it cannot be 
done at any other time. Nelson v. 
State, 8 S.W. 927, 25 Tex.App. 599. 


32. Penniston v. Newnan, 
65, 117 Ga. 700, ae PRR 


33. State v. Morin, 8 4 2 
wn 303. » 80 A, 751, 108 


34. Penniston vy. Newnan, a 
65, 117 Ga. 700. billige 


35. State v. Morin, 
RS. 308, 80 A. 751, 108 


oc 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 34-36] 


it is an offense for him to keep open shop to engage 
in the traffic of drugs or medicines generally.?¢ 
If, however, such a law excepts from its operation 
the sale of drugs, those who open shop for that pur- 
pose are not within its prohibition.*? Their conduct 


In engaging in traffic in other articles after having | 


So opened is governed by the rules generally appli- 
cable to the conduct of a prohibited business in con- 
nection with a permitted one under such laws.?’ If 
the exception in the statute is.of druggists, without 
limitation as to the articles to be sold, the keeping 
open of drug stores is no offense;*° in order for the 
exception to operate, the person acting must be a 
bona fide druggist and be bona fide engaged in keep- 
ing open a drug store,*? but, if those facts exist, he 
is not limited to the sale of drugs but may lawfully 
sell articles of other descriptions from his stock in 
trade which he handles in connection with the drug 
store.*t Where a statute, prohibiting Sunday sales 
generally, expressly excepts the sale of drugs and 
medicines, no offense arises from the selling of com- 
modities eapable of medicinal use for the purpose of 
being thus used.4? Further, under such a statute, 
any article which has a commonly recognized medi- 
cinal character and use is prima facie a drug or 
medicine within such statute, when it is sold by a 
druggist,4® and the mere fact that the purehaser 
does not ask for it as a medicine nor the seller in- 
quire if it is for such use affords no evidence to 
rebut this prima facie nature of the article.*4 An 
exception in favor of boarding houses, inns, and 


36. State v. Morin, supra. 


[2] Prescriptions.—It- has been| S¢riptions | or 


SUNDAY 


drugs although he did not fill pre- 
have 
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other houses of entertainment for sojourners and 


travelers does not operate as an exception of. drug 
stores,*5 


[§ 35] f..Farmers. Statutes prohibiting the ex- 
ercise of worldly work or business upon Sunday 
by any tradesmen, artificer, workman, laborer, or 
other person whatsoever,** or by any such persons 
or merchants or mechanics,*? do not, it has been 
held, apply to the work or labor of farmers; but 
they do not authorize farm work on Sunday so as 
to exempt farmers from the prohibitions in other 
Sunday legislation enacted subject to such stat- 
utes.*® The doing of farm work by a farmer is 
within the operation of acts forbidding work or 
labor on Sunday in connection with one’s ordinary 
ealling.*® A farmer selling products of his farm at 
such place on Sunday is not a merchant, grocer, or 
dealer in wares and merchandise, or a trader in any 
business, within a statute forbidding Sunday sales 
by such persons.°® Various particular acts connect- 
ed with the operation of a farm have been held, 
under all the circumstances, to constitute works of 
necessity,>! but a contrary result has been reached 
as to other acts.°? Under statutes prohibiting hunt- 
ing on Sunday, it has been held that a farmer may 
not on that day hunt upon his own premises unpro- 
tected animals or birds which are damaging his 
crops. 


[§ 36] g. Furnishing Food or Refreshments.®4 
The furnishing of food or refreshments is within a 


ing, as conducted in the exercise of 


a prescription] good husbandry, such as the daily. 


said that a druggist may enter for the 
purpose of preparing or compounding 
a prescription in case of sickness, 
within the exceptions of necessity or 
charity. State v. Morin, 80 A. 751, 108 
Me. 303. 


37. Penniston v. Newnan, 45 S.E. 
65, 117 Ga. 700. 


38. See supra § 20 text and note 
1 


39. Ex parte Stollenwerck, 78 So. 
454, 456, 201 Ala. 392 [rev 77 So. 52, 
16 Ala.App. 214, and mandate con- 
formed to 78 So. 991, 16 Ala.App. 
698]. 


40. Ex parte Stollenwerck, supra. 


“Of course, this statute, like all 
others, cannot be evaded by a mere 
pretense or subterfuge; one cannot 
pretend to be a druggist and to keep 
an open drug store on Sunday, when 
in fact and truth he is not a druggist, 
and is not keeping an open drug store, 
but is keeping open store for the pur- 
pose of.selling other goods or mer- 
chandise.” Ex parte Stollenwerck, 
supra, 

41. Ex parte Stollenwerck, supra. 


42. Watson v. State, 79 S.W. 31, 
46 Tex.Cr. 138; Todd v. State, 18 S.W. 
642, 30 Tex.App. 667. 


[a] However, the statement of the 
seller that he is selling articles as 
drugs and for use as such, when he 
makes the sale, does not relieve him 
from the operation of the Sunday 
Jaws. Com. v. Goldsmith, 57 N.E. 212, 
176 Mass. 104. 


[b] Preparation not in dispensa- 
tory or materia medica.—A sale of 
Florida water, an article not in the 
dispensatory or materia medica, for a 
medicinal purpose by the proprietor 
of a general store who kept a stock of 


clerk, has been held not to be a vio- 
lation of the law. Todd v. State, 18 
S.W. 642, 30 Tex.App. 667. 


[ec] Whisky.—A sale of whisky on 
Sunday, upon a physician’s prescrip- 
tion for medicinal purposes, by one 
licensed to sell liquor and who sold 
only upon prescription, was not a sale 
of merchandise on Sunday in violation 
of the statute, even though a local op- 
tion law was in force, where such law 
treated liquors as medicine. Watson 
v. State, 79 S.W. 31, 46 Tex.Cr. 138. 


43. Reg. v. Howarth, 33 U.C.Q.B. 
(Ont) 537; 

[a] Rule ‘applied to peppermint 
lozenges. Reg. v. Howarth, 33 U.C. 
Q.B. (Ont.) 537. 


¥obacco or cigars as drug's see infra 
§ 51, 


44. Reg. v. Howarth, 33 U.C.Q.B. 
(Ont.) 537. 


45. Splane v. Com., 12 A. 431, 9 Pa. 
Cas. 201 [foll Com, v. Ryan, 15 Pa.Co: 
223): 

46. Reg. v. Cleworth, 4 B.&S. 927, 
116 E.C.L. 927, 122 Reprint 707. 


47. Cote v. Friesen, 31 Man. 3834, 
[1921] 3 West.Wkly. 436; Hamren v. 
Mott, 5 Terr.L. 400, 7 Can.Cr.Cas. 
188. 

48. Rex v. Sam, Bow, 27 B.C. 234, 
31 Can.CriCas. 269, [1919] 3 West. 
Wkly. 315. 


49. Rex v. Sam Bow, supra. 


50. Hanks v. State, 99 S.W. 1011, 
50 Tex.Cr. 577. 


51. See cases infra this note. 


[a] Feeding of animals.—Edger- 
ton v. State, 67 Ind. 588, 33 Am.R. 
110. 


[b] Labor incident to stock feed- 


gathering and hauling of feed from 
the fields. Edgerton v. State, 67 Ind. 
588, 33 Am.R. 110. , 


[c] Driving trespassing animals 
from crops to a place where they may 
be confined. Com. v. Vaughn, 18 Pa. 
Dist.11.7,/85°Pa:Co:7609) 


[d] Saving crop by: 
grain to prevent its loss. Johnson v. 
People, 42 Ill.App. 594; Turner v. 
State, 67 Ind. 595. But see State v. 
Goff, 20 Ark. 289 (reaching a contrary 
result, and upon apparently contrary 
principles, although some of the cir- 
cumstances of the case indicated that 
the necessity was brought about by 
an avoidable delay on the part of the 
farmer). (2) Gathering and carrying 
to market dead ripe melons. Wilkin- 
son v. State, 59 Ind. 416, 26 Am.R. 84. 


[e] Milking cows and disposing of 
the milk. Topeka v. Hempstead, 49 
P. 87, 58 Kan. 328. 


52. See case infra this note. 


[a] Gathering crop was not a 
work of necessity where, although it 
was large, it had been foreseen for 
some time that it would be, and where 
this method was adopted merely be- 
cause it was somewhat more con- 
venient and profitable to gather it 
seven days a week instead of six 
only. Com. v. White, 77 N.E. 636, 190 
Mass. 578, 5 L.R.A.N.S. 320. 


53. Walter v. State, 16 OhioCir.Ct. 
N.S. 523 [aff 3 OhioN.P.N.S.'13]. See 
State v. Gilletto, 120 A, 567, 98 Conn. 
702 (to same effect). 


54. Dealing in intoxicating liquors 
on Sunday see Intoxicating Liquors § 
226 text and notes 95, 98, 99. 


Duty of innkeepers to receive 
guests on Sunday see Innkeepers § 29 
text and note 3. 


(1) Reaping 
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prohibition of worldly employment or business on 
Sunday,®> or of the sale, barter, or disposition,°® 
or the exposing to sale,°’ of goods, wares, or mer- 
chandise, or of engaging in a trade or calling,®* or 
exercising a secular business or employment,°® or 
of the public sale or offering for sale of any prop-_ 
erty,°° or, when made by one engaged in the husi- 
ness of furnishing such refreshment, of the pursuit 
of one’s usual avocation,®! or the exercise of world- 
ly labor, business, or work of one’s ordinary call- 


Omit v. Commonwealth, 21 Pa. 
426; Splane v. Com., 12 A. 431, 9 Pa. 
Cas. 201 [foll Com. v. Ryan, 15 Pa.Co. 
223]; Com. v. Hengler, 15 Pa.Co. 222; 
Com. v. Martin, 7 Pa.Co. 154; Com. v. 
Burry, 5 Pa.Co. 481 [aff 1 Mon. 89]. 
See Com. v. Naylor, 34 Pa. 86; Com. v. 


Bosch, 15 Wkly.N.C. (Pa.) 316 (dicta 


to same effect). 


[a] At common law (1) exercising 
the calling of a baker on Sunday was 
not illegal (Crepps v. Durden, Cowp. 
640, 98 Reprint 1283), (2) nor was ex- 
ercising the trade of a butcher on a 
Sunday an offense (Crepps v. Durden, 
supra; Rex v. Brotherton, Str. 702, 93 
Reprint 794). 


56. Gulfport v. Stratakos, 43 So. 
812, 90 Miss. 489, 18 Ann.Cas. 855; 
New Castle v. Cummings, 36 Pa.Super. 
443; Ex parte Wright, 120 S.W. 868, 
56 Tex.Cr. 504; Rex v. Kent, (Alta.) 
£1925] 1 Dom.L.R. 1117. 


[a] Fruit is merchandise within 
the meaning of a statute prohibiting 
a merchant, shopkeeper, or other per- 
son from disposing of wares and mer- 
chandise on Sunday. Gulfport v. Stra- 
takos, 43 So. 812, 90 Miss. 489, 13 Ann. 
Cas. 855. 


[b] In Quebec it has been held 
that by virtue of the history of the 
Sunday legislation of that province, 
coupled with the administrative in- 
terpretation which has been given 
that legislation, the sale of fruits, 
sweets, and soft drinks is not within 
a prohibition on the sale of goods, 
wares, or merchandise, it being sug- 
gested that, within the Sunday laws, 
“ ‘soods’ indicates clothing and under- 
clothing, ‘wares’ are alimentary sub- 
stances, and ‘merchandise’ are arti- 
eles of drapery, mercery, furs, hats 
and caps, gold and silver ornaments, 
iron-ware, groceries, ete.”’ Spiliotopu- 
los v. King, 27 Que.K.B. 79, 30 Can. 
Cr.Cas. 123, 128. See Dupuis v. Blou- 
in, 26 Dom.L.R. 127, 24 Can.Cr.Cas. 
441 (to same effect). 


57. State v. Hogan, 252 S.W. 90, 
212 Mo.App. 473; Oliveros v. Hender- 
son, 106 S.E. 855, 116 S.C. 77. 


58. McAfee v. Com., 190 S.W. 671, 
Ufo Soy uve OC) Siete 


59. tate v. Corologos, 143 A. 284, 
TOUSVt- 3008 59 AT Rv Lbs? 


60. Quinlan v. Conlin, 34 N.Y.S. 
952, 18 Misc. 568; Rex v. Dimond, 23 
BiG. (325,00. WDomuuR. 556,, 27 Can.Cr. 
Cas. 28. See State v. Weiss, 105 N.W. 
1127, 97 Minn. 125 (holding that a 
statute forbidding “public selling 
& of any property” subject to 
certain exceptions, ‘provided .. . 
that nothing in this section shall be 
construed to allow . . the pub- 
TCP SLOP tary ee ps KO: Rab grocer- 
ies,” a grocer selling his wares on 
Sunday was within the prohibitions 
of the statute). 


61. Scandrett v. State, 52 S.H. 160, 
124 Ga. 141; Reed v. State, 46 S.E. 
837, 119 Ga. 562; Arnheiter v. State, 
41) S:B. 989, 115 Ga. 572, 58 DL.R.A. 
392; Voglesong v. State, 9 Ind. 112. 
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[a] Butcher.—Arnheiter vy. State, 
age rae 989) 115) Ga.) 5023-158 Te RAs 


62. Kent v. State, 82 S.E. 762, 15 
Ga.App. 210; Oliveros v. Henderson, 
L0G “Sut. 85555116 SIO Gian Slater) ve. 
Evans, [1916] 2 K.B. 403; Billingham 
v. Menhinick, 73 J. P. 384. 


63. Ark.—Petty v. State, 22 S.W. 
654, 58 Ark. 1. 


La.—State v. Gelpi, 19 So. 468, 48 
La.Ann,. 520. 


Mass.—Com. vy. Crowley, 14 N.E. 
459, 145 Mass. 430; Com. v. Starr, 
11 N.E. 533, 144 Mass. 359; Com. v. 


Nagle, 117 Mass. 142; Com. vy. Har- 


rison, 11 Gray 308. 


Mich.—Lynch. v. People, 16 Mich. 
472. 


Mo.—State v. Crabtree, 27 Mo. 232. 


N.H.—State v. Jaques, 40 A. 398, 69 
N-H-22.0. 


Ohio.—Shaka vy. State, 16 OhioN.P. 
N.S. 554. 


{a] Keeping open of bakery has 
been held an offense within the statu- 
tory prohibition. Shaka vy. State, 16 
OhioN.P.N.S. 554. 


[b] Mebrew meat market may not 
be opened on Sunday to sell to people 
of that persuasion where the statute 
forbidding the keeping open shop 
makes no exception of works of char- 
ity or necessity, or of those obsery- 
ing another day, although the prohibi- 
tion of work or labor does make such 
exception. Com. v. Starr, 14 N.E. 533, 
144 Mass. 359. 


[c] Private club facilities.—Such 
statutes have been held to apply to 
refreshment facilities in a private 
social club to which only members 
are admitted and which supplies mem- 
bers with refreshments in the club- 
house without a view to profit. State 
v. Gelpi, 19 So. 468, 48 La.App. 520. 


See O’Neil v. State, 438 S.H. 248, 116 


Ga. 839 (to same effect). 


[d] However, it is not unlawful 
to keep open an establishment sup- 
plying refreshments which is not 
within the terms of statutory prohibi- 
tions on keeping open shop applicable 
only to certain other classes of re- 
freshment houses. Parker v. Harris, 
100 L.T.Rep.N.S. 408. 


[e] Groceries in public markets.— 
The exemption of public markets 
from a Sunday closing law, expressly 
applicable to groceries, did not in- 
clude grocery stores situated within 
those markets, such stores when lo- 
cated outside the limits of the mar- 
kets being required to be closed. 
State v. Fernandez, 2 So. 238, 39 La. 
Ann. 588. 


[f] Butcher shops are within 
statutory prohibitions against keep- 
ing open a “store” on Sundays. Pet- 
ty v. State, 22 S.W. 654, 58 Ark. 1. 


64. Benson v. State, 85 S.W. 800, 
47 Tex.Cr. 609. 


[a] Sales by club steward of re- 


[§ 36 


ing,®? and the opening on Sunday of a place for 
the sale of food or refreshments is within the pro- 
hibition of the keeping open of any or of such es- 
tablishments;°? but isolated sales are not, it has 
been held, within a prohibition of labor,** although 
the contrary has been held as to engaging on that 
day in the business of selling. 
a valid statute exists specifically prohibiting or per- 
mitting the operation of a designated class of estab- 
lishments or of business, its terms are controlling.*® 


65 Of course, where 


freshments, on two separate occa- 
sions, were not labor within the con- 
templation of the Sunday law. Ben- 
son v. State, 85 S.W. 800, 47 Tex.Cr. 
609. 


65. Cortesy v. Territory, 30 P. 947, 
6 N.M. 682, 19 L.R.A. 349; Ellis vy. 
Covington, 94 S.E. 154, 122 Va. 821; 
State v. Wertz, 114 S.E. 242, 91 W. 
Va-- 622; 29 CAS oR, 394. 


[a] Cutting and selling of meat 
has been held to be prohibited by stat- 
utes prohibiting common labor. Kim- 
merline v. State, 5 OhioN.P.N.S, 417. 


Selling generally as labor or com- 
mon labor see infra § 31 text and 
notes 49—53. 


66. See cases infra this note, 


[a] In Wales, the Sunday Closing 
Act of 1881 has no application to re- 
freshment houses generally at which 
sales of intoxicating liquors are not 


hee: Berni v. Thorney, 64 L.J.M.C. 
[b] Meals to be eaten on premises 


or served elsewhere.—Where a stat- 
ute forbidding public selling or of- 
fering for sale except meals “sold to 
be eaten on the premises where sold 
or served elsewhere by caterers,” pro- 
vided that the section be not con- 
strued to permit the public sale of 
meats, fresh or salt, a sale of ham 
and sturgeon by a delicatessen pro- 
prietor was held not prohibited, since 
such articles might constitute a meal, 
and the legislative intent was to 
exempt from the prohibition all sales 
of meals to be eaten on the premises 
where sold and public sales by cater- 
ers of meals to be served elsewhere. 
People v. Friedman, 142 N.Y.S. 367, 
157 App.Div. 437, 30 N.Y.Cr. 121. 


[c] “Groceries or articles ordi- 


narily sold from a grocery store.”— | 


Where an act prohibited the opening 
and selling or offering for sale of any 
groceries or articles ordinarily sold 
from a grocery store, the sale or offer- 
ing for sale of any of the articles con- 
stituting the usual stock in trade of a 
grocery store, or the keeping open of 
such a place of business, was an of- 
fense within the prohibitions of the 


statute. State v. Somberg, 204 N.wW. 
788, 113 Neb. 761. 
[ad] Retail dealers.—W here a 


statute prohibits the sale of wares or 
merchandise, except for sales by re- 
tail dealers of certain enumerated 
classes of provisions, it is not a good 
plea to an indictment under such stat- 
ute that defendant was both a manu- 
facturer and a _ retailer of bread, 
which was one of the enumerated ar- 
ticles allowed to be sold at retail, and 
that he sold bread both at wholesale 
and retail, without any averment that 
the sale charged as an offense was a 
sale at retail. Lansman vy. State, 121 
A. 159, 142 Md. 398. 


fe] Bakeries.—(1) Bread Act 
(1822) § 16, particularly prohibiting 
the operation of bakeries on Sunday, 
save under certain conditions, fixed 
the character of the offense for the 


For later cases, developments and changes in the law see Annotations. same title and section number. 
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§ 36] 


Where exceptions are made in favor of the sale 
of food, or meals, or certain designated articles and 
refreshments, refreshments not included in the ex- 
ceptions may not be sold,®7 and there is even some 
authority holding that a restaurant keeper can dis- 
pense, by virtue of an exception in favor of those 
keeping hotels or restaurants, only such food or 
refreshments as he is authorized to sell by reason 
of his restaurant license and that refreshments whose 


SUNDAY 


sale requires an independent license cannot be sold 


even by a restaurant keeper and even though sold 
in connection with meals or refreshments falling 
within the protection of the exception.®® 


conduct of bakeshops contrary to its 
provisions. ’ Rex v. Mead, [1902] 2 K. 
B. 212. (2) An exception from acts 
against keeping open shop in favor 
of bakers does not extend to those 
who are not themselves bakers, but 
who sell bakery products in connec- 
tion with other provisions, even 
though food thus sold is occasionally 
baked on the premises, where such 
instances are infrequent and consti- 
tute but a minor incident of the busi- 
ness. Com. v. Crowley, 14 N.H. 459, 
145 Mass. 430. (3) Express permis- 
Sion to bakers to continue their ac- 
tivities during certain hours of Sun- 
day permits of the transaction of 
their usual business on the bakery 
premises within the hours designated 
but does not authorize the transaction 
of any business by them outside of 
the bakery. Com. v.. McCarthy, 138 
N.E. 835, 244 Mass. 484, (4) Consti- 
tutionality of Sunday laws concern- 
ing bakers see supra § 10 note 63. 


[f] “Restaurants or cafés” as in- 
cluding lunch stands.—It has been 
held that a place where wieners and 
sandwiches were sold, guests seating 
themselves on stools near a counter, 
there being no tables, was a “restau- 
rant” or ‘café’? within the meaning 
of a provision excepting such places 
from the Sunday Law, and the opera- 
tion of such place was specifically au- 
thorized by such prevision. State v. 
Shoaf, 102 S:E. 705, (179 N.C. 744, 9 
A.L.R. 426: 


Operation in connection with pro- 
hibited business of business made 
subject of express exception see 
supra § 20 text and note 1. 


67. Lynch v. People, 16 Mich. 472; 
Quinlan v. Conlin, 34 N.Y.S. 952, 13 
Misc. 568. 


[a] Ilustrations.—(1) Under a 
statute excepting from a general pro- 
hibition on Sunday sales, artictes of 
food, meals, tobacco, fruit, confec- 
tionery, newspapers, drugs, medicines, 
and surgical appliances, the sale of 
soda water and similar soft drinks is 
not excepted. Quinlan v. Conlin, 34 
N.Y.S. 952, 13 Mise. 568. (2) And 
where such a statute specifically pro- 
vides that the exceptions therein au- 
thorized shall not extend to the sale 
of uncooked meat at any hour of the 
day, such sales, at any time on Sun- 
day, are illegal. People v. Hagan, 73 
N.Y.S. 564, 36 Misc. 349. (3) A Stat- 
ute prohibiting the keeping open of 
establishments but making an ex- 
ception in favor of the sale of- meals 
did not permit one who sold liquor as 
well as meals, to engage in liquor 
sales on Sunday, although he might 
open for the sale of meals, and sales 
of liquor were a violation of the stat- 
utes against keeping open. Lynch v. 
People, 16 Mich. 472. 


68. Ellis v. Town of Covington, 94 
S.E. 154, 122 Va. 821. See Hall v. 
State, 4 Del. 132 (holding that a li- 
eensed hotel keeper may furnish food 
to all and may incidentally furnish 


An ex- 


liquor to bona fide guests on Sunday, 
but cannot sell liquor to others on 
that day as the right to do so is not 
included in his innkeeper’s license). 


aria Omit v. Commonwealth, 21 Pa. 


70. New Castle v. Cummings, 36 
Pa.Super. 443; Splane v. Com., 9 Pa. 
Cas. 201, 12 A. 431 [foll Com. v. Ryan, 
15 Pa.Co. 223]; King v. Sabine, 8 Can. 
Cr.Cas. 70; Rex v. Dimond, 23 B.C. 
aoe 31 Dom.L.R. 556, 27 Can.Cr.Cas. 


_ [a] Rule applied.—An_ exception 
in favor of cook shops, or bake hous- 
es, lodging houses, inns, and other 
houses of entertainment and the like 
for the use of sojourners, travelers, 
or strangers does not permit sales of 
refreshments by: (1) Druggists. 
Splane v. Com., 12 A. 431, 9 Pa.Cas. 
204% [foll:) Com. vi Ryan,'15* PaiCo. 
223]. (2) Ice cream parlors. New 
Castle v. Cummings, 36 Pa.Super. 443. 
(3) Fruit, candy, and cigar stands or 
stores. Rex v. Dimond, 23 B.C. 325, 3 
Dom.L.R. 556, 27 Can.Cr.Cas. 28. 


‘[b] Simulation of restaurant busi- 
ness.— Where a person, actually nota 
restaurant or hotel keeper, but a con- 
fectioner, takes out a refreshment 
house license, but does not actually 
engage in a restaurant business, save 
perhaps to a negligible extent, the 
business is not so transformed as to 
render the person engaged in it a 
victualer within this exception to the 


prohibition. King v. Sabine, 8 Can. 
Cras. aL. 

71. Com. v. Crowell, 21 Pa.Dist. 
116; Com. v. Breitinger, 40 Pa.Co. 


6173. Com: -v.' Barnhart,,; 40 Pa.Co. 375 
Commi iv. obosehs 15. SWwikly-N.C.4 GPa.) 


316; Bullen v. Ward, 21 CoxC.C. 28; 
Rex v. Younger, 5 T.R. 449, 2 Rev. 
Rep. 638, 101 Reprint 253. See 


Amorette v. James, [1915] 1 K.B. 124; 
Rex* v; (Cox, 2)) Burr. 785, 97" Reprint 
562 (both to same effect). But se 
Com) Vv Burry, 75 Pa.Co, +481. [aft 
Mon. 89 mem] (holding that an excep- 
tion in favor of the dressing of vict- 
uals in bake houses does not permit 
of their being sold in such places and 
that the operation of a room for the 
sale of refreshments, in connection 
with a bakery, could not be legally 
operated on Sunday); Slater v. 
Evans, [1916] 2 K.B. 403 (holding 
that a sale of ice cream not in con- 
nection with a meal was not a sale 
of “meat” in the sense of the excep- 
tion, but so holding where it was solid 
in a refreshment house which was not 
a hotel or restaurant). 


“The legislature does not, and it is 
not within the province or duty of 
the court to prescribe a bill of fare 
for Sunday.’ Com. v. Breitinger, 40 
Pa.Co. 617, 619. 


[a] Consumption on or off prem- 
ises.—If the place and the traffic are 
otherwise within the exceptions of 
the act, it is immaterial whether the 
food provided is sold to be eaten on 
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ception permitting the dressing of meat or victuals 
in specified places has been held not to extend to 
the selling of intoxicating liquor in such places,*® 
nor of refreshments of any sort in places not in the 
classes specified by the statute,7° but such an ex- 
ception permits articles of food generally to be 
prepared and procured in the designated classes of 
places on Sundays,’ which has been held as to a 
wide variety of articles of food.?2 


Work of necessity or charity.7? The furnishing of 
food or refreshments is not always, as a matter of 
law, a work of necessity or charity,’* and thus it 


or off the premises. Bullen vy. Ward, 


21 CoxC.Cs 28. See Slater v. Evans, 
[1916] 2 K.B. 403 (recognizing the 
rule). 

[b] “Meat.”—(1) “The word ‘meat’ 


in this connection is not to be limited 
in meaning to ‘flesh.’” Bullen v. 
Ward, 74 L.J.K.B. 916. See Slater v. 
Evans, [1916] 2 K.B. 403 (dictum to 
same effect), 4(¢2). SE ido: not® vas 
think that the word ‘meat’ means 
anything else than food, solid or 
liquid.” Amorette vy. James, [1915] 
1 KB. 124, 


[c] Travelers or residents.—(1) 
The legality or illegality of the sale, 
it has been held, cannot, under an ex- 
ception in favor of “the dressing of 
victuals in bake-houses, lodging hous- 
es, inns and other houses of enter- 
tainment for the use of sojourners, 
travellers, or strangers” be made to 
depend upon the purchaser’s status 
as a resident or a nonresident of the 
community, the proviso with refer- 
ence to sojourners, ete., being de- 
scriptive of the class of places which 
may engage in preparing and selling 
food on Sunday rather than restric- 
tive of the purposes for which, and 
the persons to whom, it may be thus 
furnished. Com. v. Crowell, 21 Pa. 
Dist. 116; Com. v. Breitinger, 40 Pa. 
Co. 617; Com. v. Barnhart, 40 Pa. 
Coo 31 = Comey. “Boschs; 15. Wkly: Nec 
Gea esd Ge (2) Whether or not a 
place, licensed as a hotel, is so con- 
structed as to be capable of being a 
house “of entertainment for Ras 
sojourners, travellers, or strangers” 
is not a matter for the court but for 
the licensing authorities, and, if they 
have licensed it as such, it is a place 
falling within the classes excepted 
from the prohibition. Com. v. Breit- 
inger, Supra. - 

[d] “Cooks’ shops . . . for 
stich as cannot otherwise be provid- 
ed,’”? made the subject of a statutory 
exception, has been held to include 
the establishment of a dealer engaged 
in frying potatoes and fish and sell- 
ing them warm to poor persons to be 
consumed either there or elsewhere. 
Bullen v. Ward, 21 CoxC.C. 28. 


72. See cases infra this note. 


[a] Application.—The rule has 
been applied to permit the sale of: 
(1) Sandwiches, eggs, bread and but- 


ter, or coffee. Com. v. Barnhart, 40: 
Pa.Co. 37. (2) Ice cream. Com. v. 
Crowell,21 Pa. Dist. 116%" ‘Com sv: 
Breitinger, 40 Pa.Co. 617; Com. v. 
Bosch, 15 Wkly.N.C. (Pa.) 316. (3) 
Soup. Com. v. Breitinger, supra. (4) 
Fruit. Com. v. Breitinger, supra. 


(5) Potato chips, and fried fish. Bul- 
len. v. Ward, 21 CoxC.C. 28. 


73. Sale by hotel or restaurant see 
infra text and notes 91-94, 


74, Scandrett v. State, 52 S.E. 160, 
124 Ga. 141; McAfee v. Com., 190 S. 
Wie 6k 73 Ky. - 83; RAL OTC BT 
See Bullen v. Ward, 21 CoxC.C. 28 
(dictum to same effect); and cases 
infra notes 75-85. 
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has been held not to be, under ordinary eircumstanc- 
es, a work of charity or necessity, as a matter of 
law, to furnish residents of a small town on Sunday 
with ice,’® nor to sell fruit,’® candy,’* soft drinks,** 
ice cream,’® fresh bread and bakery products,°° or 
fresh meat,’ nor for a storekeeper to sell milk on 
Keeping a grocery®® or confectionery 
store’+ open on Sunday for the general transaction 
of business is not a work of necessity, whatever 
might be the rule with regard to particular sales of 
groceries, and this is so despite the fact that pre- 
pared foods for immediate consumption are inci- 
dentally sold in connection with the operation of 
Further, a statutory excep- 
tion in favor of the sale of necessaries does not per- 
mit the keeping open of a refreshment business, 
where a statute prohibits the opening of establish- 
ments for the reception of company;*® but under 
a statute prohibiting the keeping open of groceries 
but providing that it shall not be construed to pre- 


Sunday.®? 


such establishment.®® 


vent the sale of any provisions, 


gvocery for the. purpose of selling provisions only 


75. State v. James, 62 S.H. 214, 81 
mG. 197-9 128 Am S Ry 79025" 18." RA. 
WS, “617, 16 “Ann.Cas.. 277. 7 But) see 
Com v. Linaugh, 13 Pa.Dist. 486, 30 
Pa.Co, 466 (holding that the sale of 
ice in Philadelphia on a hot summer 
day, even though for purposes of re- 
sale, was a work of necessity, within 
the exceptions). 


76. Gulfport v. Stratakos, 43 So. 
812, 90 Miss. 489, 13 Amnn.Cas. 855; 
Rex'v. Kent, (Alta.) [1925] 1 Dom. 
L.R. 1117; Rex v. Dimond, 23 B.C. 325, 
81 Dom.L.R. 556, 27 Can.Cr.Cas. 28. 
See La Plata v. Butter, (Mo.App.) 225 
S.W. 114 (to same effect). But see 
State v. Campbell, 105 S.W. 6387, 206 
Mo. 579 (where it was said that 
lemons combine the properties of a 
food and a medicine and as such were 
within the terms of a proviso except- 
ing drugs, articles of necessity, etc.). 


77. ‘Billingham vy. Menhinick, 73 
J.P. 384; Rex v. Kent, (Alta.) [1925] 
1 Dom.L.R. 1117. 


73. Com. v. Hengler, 15 Pa.Co. 
222; State v. Wertz, 114 S.H. 242, 91 
Wave. 6225029 PA. LAR, 390s. King <v, 
Sabine, 8 Can.Cr.Cas. 71. 


WHI Com.jiVv;- Burrys.-5 >. Pa.Co. 481! 
{aff.1 Mon. 89 mem]; Oliveros v. 
Henderson, 106 S.E. 855, 116 S.C. 77; 


King v. Stinson, 10 Can.Cr.Cas. 16; 
King v. Sabine, 8 Can.Cr.Cas. 71. 
Compare State v. Corologos, 143 A. 


284, 101 Vt. 300, 59 A.L.R. 1541 (hold- 
ing that changing conditions may 
have resulted in making necessities 
at the present day of such things as 
ice cream, sundaes, milk shakes, hot 
chocolate, etec., under some circum- 
stances but that, even granting this, 
tneir sale indiscriminately to all 
comers without regard to circum- 
stances cannot be regarded as matter 
of necessity). 


80. Shaka v. State, 16 OhioN.P. 
N.S. 554. 


81. Arnheiter v. State, 41 S.E. 989, 
TiS iGastat2, 58 Mu. RAL 3.92)“ Coms “vs 
Diffenbaugh, 26 Pa.Co. 65; State v. 


James, 62 S.E. 214, 81 S.C. 197, 128 
Am-S.R., 902, 18 DLARANIS.) 617, 016 
Ann.Cas. 277. See Derrick v.. State, 
29 OhioC.A. 111 (holding that, at 
least in January, the sale of fresh 
meats could not be considered neces- 
sary, aS the weather at that time of 
year was ordinarily cold enough to 
prevent spoiling); Beal v. State, 9 
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they engage,in 
trade is within 
keeping open a 


OhioApp. 319 (similar holding as to 
sales made in March). 


82. Com. v. Martin, 7 Pa.Co. 154. 


83. McAfee v. Com., 190 S.W. 671, 
173 Ky. 88, L.R.A.1917C 377; State v. 
Hogan, 252 S.W. 90, 212 Mo.App. 473; 


Schlichte v. State, 8 OhioN.P.N.S. 
265. 
84. McAfee v. Commonwealth, 190 


S.W. 671, 173 Ky. 83, L.R.A.1917C 377; 
State v. Corologos, 143 A. 284, 101 Vt. 
300, 59 A.LLR. 1541. 


85. McAfee v. Com., 190 S.W. 671, 
Lis Koy 8s, dake A LOI Ovsi a. |. 


86. State v. Jacques, 40 A. 398, 69 
NeH. 220. 


87. State v. O’Donnell, 225 P. 1078, 
116 Kan. 182. But see State vy. 
Hogan, 252 S.W. 90, 212 Mo.App. 473 
(holding that a proviso that a gen- 
eral prohibition on the exposing for 
sale of goods, wares, or merchandise 
shall not be construed to extend to 
the sale of “any drugs or medicines, 
provisions or other articles of imme- 
diate necessity,” excepted drugs and 
medicines from the prohibition as a 
matter of law but excepted provisions 
only insofar as their sale was a mat- 
ter of necessity). 


88. Economopoulos vy. 
109 N.Y.S. 728. See Com. v. Graham, 
56 N.H. 829, 176 Mass. 5 (holding 
that, although a room Kept open by a 
common victualer merely as a dining 
room is not a shop within the mean- 
ing of Pub. St. [1895] c 434 § 2, pro- 
hibiting the keeping open of shops on 
Sunday, it was not error to refuse a 
ruling that, if one keeping open such 
a dining room on Sunday sold cigars 
in the course of business, she had not 
violated the law, since, if one of the 
purposes in keeping open the shop 


Bingham, 


was the sale of cigars, she was 
guilty). 
[a] Higher charge as admission 


fee—Where the seller of refresh- 
ments supplies them to those’ attend- 
ing at entertainments on a part of his 
premises, at a higher price than they 
are sold for to others, such increased 
price is an admission fee within the 
prohibition of certain entertainments 
for which an admission fee is collect- 
ed. Ecanomopoulos v. Bingham, 109 
N.Y.S. 728. 


89. Rex v. Wells, 24 Ont.L. 77, 80, 
19 Ont.W.R. 452, 2 Ont.W.N. 1232, 18 


Gl 


is no offense.8? Even if itself permitted on Sunday, 
the sale of refreshments cannot be used as a device 
to evade other Sunday laws and to permit the do- 
ing of acts generally prohibited on that day.** 


Restaurant or hotel keepers, engaged as a regu- 
lar part of such occupation in furnishing food and 
refreshment, are not within the prohibitions of a 
statute forbidding any merchant, tradesman, artif- 
icer, mechanic, workman, laborer, or other person 
to sell or offer for sale goods or property or to do 
or exercise any worldly labor, business, or work of 
his ordinary calling on Sunday;*® but where, as a 
business ancillary to hotel or restaurant keeping, 


the general sale of refreshments 


unrestricted to the trade or traffic incident to hotel 
or restaurant keeping as such, the conduct ef such 


the general Sunday laws.°® The 


preparation or furnishing by keepers of inns, res- 
taurants, and the like, of food or refreshments to 
be consumed on the premises is a work of necessity 
within the statutory exceptions;®+ and, according 


Can.Cr.Cas. 3177. 


“A merchant is one who buys and 
sells commodities as a business and 
for profit; who has a place of sale 
and stock of goods; and is generally 
a trader in a large way. ‘The term 
‘trader’ is generally used in connec- 
tion with a specialised mercantile 
business. The essential thing is the 
Same in both cases, the purchase and 
sale of goods as a business. The 
goods bought in bulk are sold in re- 
tail, but, save for breaking bulk, are 
passed on unchanged to the customer. 
Although an hotel-keeper and a res- 
taurant keeper do, purchase goods, 
and do sell goods, this is net the es- 
sential thing. The services they ren- 
der to their guests are in the nature 
of ‘work and labour’ rather than of 
the ‘sale of goods.’” Rex v. Wells, 
supra. 


90. Rex v. Weatheral, 11 Ont.W.R. 
946, 18 Can.Cr.Cas. 372; Rex v. Wells, 
24 Ont.L. 77, 19 Ont.W.R. 452, 2 Ont. 
W.N. 1232, 18 Can.Cr.Cas. ~377. 


[al Sales of soft drinks and 
candy.—Rex v. Wells, 24 Ont.L. 77, 
19 Ont.W.R. 452, 2 Ont.W.N. 1232, 18 
Can.Cr.Cas. 377; Rex v. Weatheral, 
11 Ont.W.R. 946, 18 Can.Cr.Cas. 372: 


91. Commonwealth v. London, 149 
S.W. 852, 149 Ky. 372; Com. v. Heng- 
ler, 15 Pa.Co. 222; Reg. v. Albertie, 
3 Can.Cr.Cas. 356. .See McAfee vy. 
Com:, 190°S.W.-671,. 672, 173, Key W835 
L.R.A.1917C 3877 (where it was said: 
“It has always been the settled rule 
in the construction of Sunday stat- 
utes that the keeping open on the 
Sabbath day of hotels, boarding hous- 
es, and restaurants, for the accommo- 
dation of the public is a work of ne- 
cessity; and so the proprietsr of such 
an establishment is exempt from the 
operation of the statute when the 
business in which he is engaged is 
confined exclusively to furnishing 
food for the public’) [cit Cyc]; Rex 
v. Brooker, 22 Can.Cr.Cas. 146° (to 
same effect); King v. Stinson, 10 Can, 
Cr.Cas. 16 (recognizing the rule). 


[a] City and village establish- 
ments on same footing.—No distinc=- 
tion is to be made between city and 
village restaurants and eating hous- 
es in this regard, an establishment in 
either location being entitled to 
transact business if it is in fact a 


hotel, restaurant, or eating house and- 


being forbidden to if in reality it is 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


: 
E 


4 
: 
3 
, 


PRS NEL PRD: eh ay Sine IS 
eee \ ‘2 Pree ty 


§§ 36-37] 


to some authority, this is so regardless of the char- 
acter of the food or refreshment? and of whether 
the purchasers are regular boarders or mere casual 
customers,®? but there is other authority to the 
effect that refreshments must be sold as a part of 
or incident to a meal and not separately in order 
to come within the exception.®+ 


Consumption of the food or refreshments upon 
the premises is not ordinarily sufficient of itself to 
avoid the terms of the law where the act of supply- 
ing it is prohibited;®® nor, conversely, where the 
act is otherwise permitted is the circumstance that 
the food or refreshment sold is to be consumed off 
the premises ordinarily sufficient to render the sale 
illegal,°* but it has been held that, although hotel 
and restaurant keepers may sell foods or refresh- 
ments to be consumed on the premises as incident 
to their general employment without violating the 
law, sales for consumption elsewhere are outside the 
scope of the hotel or restaurant businesses, and 
hence unlawful.°? In at least one jurisdiction it 
has been held that exemptions in favor of hotel or 
restaurant keepers are not personal exemptions but 
are intended to exempt the articles sold rather than 
the sellers, and that the sale of food for consumption 


not such but is of another type, as, 


SUNDAY 


spite such consumption. 
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on the premises, even though not by a restaurant 
or hotel keeper, is no offense.°% 


Keeper of fruit stand is a shopkeeper, within the 
meaning of a statute forbidding merchants or shop- 
keepers to keep open store on Sunday;®® and he is 
a tradesman within a statute forbidding any trades- 
man to do or exercise any work or business of his: 
ordinary ealling.+ 


Delivery of foodstuffs. The exception of works 
of necessity has been held to authorize a dairyman 
to deliver milk to his customers on Sunday? but not 
to permit of the delivery of bread, by bakers, out- 
side of their premises* even though such deliveries. 
are confined to common victuallers who, within stat- 
utory exceptions, are permitted to operate on Sun- 
days.4 Exceptions permitting the sale of partic- 
ular foodstuffs have been held not permissive of 
their delivery,® and vice versa.® 


[§ 37] h. Gaming. A general prohibition against 
gaming on Sunday embraces every species of gam- 
ing for money;’ indeed, “gaming” in this connee- 
tion has even been more broadly construed to include 
not only gambling which is illegal under other acts 


New Castle] supra. 


for instance, a grocery or confection- 
ery store. McAfee v. Com., 190 S.W. 
Colne is ACV. Soy Ads Ee AIOE TC. (3 tte 


92. Reg. v. Albertie, 3 Can.Cr.Cas. 
geS 868; Rex v. Devins, 10 Ont.W.R. 
AY 


“Tf he is protected in supplying 
meals, he is protected in suiting the 
taste of his customers as to the arti- 
ele of food required.” Reg. v. Al- 
bertie, supra. 


[a] Statute expressly prohibiting 
sale of “drinks” makes it unlawful 
even for restaurant keepers to sell on 
Sunday soft drinks and like bever- 
ages, even as an incident to a meal. 
State v. Weddington, 125 S.E. 257, 188 
N.C. 6438, 37 A.L.R. 573. 


[b] Sale of ice cream, soft drinks, 
etc. (1) is to be considered within the 
exception when made by one of this 
class of persons (Rex vy. Brooker, 22 
Can.Cr.Cas. 146; Reg. v. Alberti, 3 
Can.Cr.Cas. 356), (2) as is the sale of 
fresh fruit and candy (Rex v. Devins, 
10 Ont.W.R. 11). 


93. Com. v. Breitinger, 40 Pa.Co. 
617; Reg. v. Albertie, 3 Can.Cr.Cas. 
356. 


94, Com. v. Hengler, 15 Pa.Co. 222. 
See Lehman v. District of Columbia, 
19 App.D.C. 217 (holding that, in 
order that an innkeeper may furnish 
refreshments, the buyers must be 
actual bona fide guests and the re- 
freshments delivered incidental to the 
supplying of meals or of lodging, in 
good faith); King v. Stinson, 10 Can. 
Cr.Cas. 16 (to same effect). 


[a] TIliustration.—A person run- 
ning a dining hall, and in connection 
with it a soda fountain, ‘might, under 
the exception of necessity, keep the 
dining hall open on Sunday but he 
could not keep the soda fountain open 
and sell soda water from it on Sun- 
day. Com. v. Hengler, 15 Pa.Co. 222. 


95. State v. Jacques, 40 A. 398, 69 
N.H. 220; New Castle v. Cummings, 
36 Pa.Super. 443; Amorette v. James, 
[1915] 1 KB. 124. See Slater v. 
Evans, [1916] 2 K.B. 403 (to same ef- 
fect). 

[a] Sale.—The transaction may be 
a sale, prohibited by the statute, de- 


, 


v. Cummings, 36 Pa.Super. 443. 


96. Bullen v. Ward, 21 CoxC.C. 28. 
See Rex v. Younger, 5 T.R. 449, 101 
Reprint 253 (to same effect). 


97. Commonwealth v. Meckel, 108 
N.B. 917, 918, 221 Mass. 70; Rex v. 
Wells, 24 Ont.L. 77, 2 Ont.W.N. 1232, 
19 Ont. WR. 452; 18: -Can-CriCas.* 377 
Rex v. Weatherall, 11 Ont.W.R. 946, 
18 Can.Cr.Cas. 372. Contra Rex v. 
Devins, 10 Ont.W.R. 11. 


“Assuming that the defendant as 
common victualer has the right, al- 
though not required by law, to keep 
open her place of business on the 
Lord’s day, she can keep it open as 
such only for the purpose of supply- 
ing her customers with food to be 
eaten on the premises. The common 
victualer, in keeping an open shop, 
or doing work or business, except for 
the purposes permitted by law, is like 
any other person who violates the 
provisions of the Lord’s day statute. 
And the keeper of such a place can- 
not sell on that day any kind of food 
to any one, if it is sold to be taken 
and carried away.” Com. v. Meckel, 
supra. 


[a] However, where the sale is 
made under a belief that the goods 
are for consumption on the premises, 
without any knowledge that the con- 
trary is the case, the sale is not an 
offense. Rex v. Brooker, 22 Can.Cr. 
Cas. 146. 


sg. Saleh v. State, 239 S.W. 207, 
91 Tex.Cr. 316,21  A.L.R. 752. 


[a] Milk chocolate, sold as a meal 
and not as a beverage, has been held 
of such a character that the sale is 
not prohibited. Saleh v. State, 239 S. 
W. 207, 91 Tex.Cr.'316, 21 A.L.R. 752. 


99. Gulfport v. Stratakos, 43 So. 
812, 90 Miss. 489, 18 Ann.Cas. 855. 

1. Rex v. Dimond, 23 B.C, +3253 
Dom.L.R. 556, 27 Can.Cr.Cas, 28. 

2. Topeka v. Hempstead, 49 P. 87, 
58 Kan, 328. See Re Maple Leaf Con- 
densed Milk Co., 49 Ont.L. 6 (to same 
effect). 

3. Commonwealth v. McCarthy, 
138 N.H. 835, 244 Mass. 484. 


4 Commonwealth v. McCarthy, 


[a] Lack of facilities for keeping 
bread.— ‘The fact that there is a pub- 
lic demand for fresh bread Dae 
[and] that common victuallers ordi- 
narily do not have facilities for prop- 
erly storing bread in quantities great- 
er than .. . [are] needed for 
each particular day’’ does not consti- 
tute such a circumstance that Sun- 
day deliveries are necessary. Com- 
monwealth v. McCarthy, 138 N.E. 835, 
244 Mass. 484, 487. 


5. Commonwealth vy. 
supra. 


[a] Rule applied.—Where a stat- 
ute permitted the baking and sale of 
bread within certain.hours of Sun- 
day, as to the delivery of such bread 
at places off the bakery premises. 
such statute made no exception and 
such delivery came within the gener- 
al prohibitions of the Sunday laws. 
Commonwealth v. McCarthy, 138 N.E. 
835, 244 Mass. 484. 


6 Com. v. Diffenbaugh, 26 Pa.Co. 
65; Com. v. Martin, 7 Pa.Co, 154: 


[a] Rule applied.—An | exception 
in favor of the delivery of milk did 
not comprehend :the sale’ of it in 
stores, which sale was governed by 
the general prohibitions with refer- 
ence to the Sabbath. Com. v. Martin, 
% Pa.Co. 154. 


7. Borders v. State, 
S.Ww. 1102. 


[a] Acts not penalized by statute. 
—(1) Wagering or gambling, to be 
within such prohibition, must be such 
as is prohibited by other laws, it has 
been held, and thus under statutes 
not making playing at a game with 
dice or dominoes at a private resi- 
dence for money an offense, such con- 
duct is not embraced within the terms 
of the Sunday laws relative to gam- 
ing. Borders v. State, (Tex.Cr.) 66 
S.w. 1102. (2) But the mere fact 
that particular games are not punish- 
able at the time of enactment of the 
Sunday laws does not prevent theif 
being within the operation of such 
laws, if thereafter at a time prior to 
the particular acts of wagering in- 
volved, they are prohibited. Borders 
v. State, supra. 


“Gaming” § 977. 


McCarthy, 


(Tex.Cr.) 66 


1070 [60 C.J.] 
but all gambling on Sunday of whatsoever kind,*® 
and thus the playing and betting at cards has been 
held to come within the meaning of a statute pro- 
hibiting a housekeeper from suffering gaming on 
Sunday® or of a statute declaring it unlawful to 

_gamble “with dice or otherwise.”1° Gaming is not, 
however, at least where that act itself is ilegal, 
within the purview of prohibitions on common la- 
bor?! or the exercise of one’s usual avocation,’”? nor 
is private playing at cards or dice within those stat- 
utes forbidding public exhibitions and spectacles.*? 


[§ 38] i. Gasoline and Motor Services. The sale 
of gasoline is within the prohibition of statutes 
against the selling of goods, wares, or merchandise.** 
According to some authorities, the sale of gasoline 
and similar motor supplies is a work of necessity 
or mercy within the Sunday laws,?° and the seller 
need not inquire as to the purpose and character 
for which the buyers are motoring, but may sell to 
the public generally and be within the exception,*® 
and even though the sale is for the use of motorists 
admittedly making mere private pleasure drives, 
where illustrative examples of necessity in the stat- 
ute extend to matters of that character; but there 
is other authority holding that the sale of gasoline 
on Sunday is not a work of necessity, as a matter 
of law or in the absence of special emergency,'® at 
least where by statute certain places are particularly 
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excepted from the prohibitions, at which the pur- 
chase might have been made instead of being made 
at the place where it was in fact.‘° An exception 
in favor of livery stable keepers is inapplicable, it 
has been held, to persons selling oil or gasoline.”° 


Automcbile wrecker service. - The operation of an . 
automobile wrecker service on Sunday is, it has 
been held, a work of necessity.7+ 


Repairmen. The redelivery on Sunday to the 
owner of an automobile repaired upon a week day 
is not forbidden by a prohibition of the pursuit on 
Sunday of one’s ordinary ealling;?* and further, it 
seems that under. the exception of works of neces- 
sity or charity, it might even be lawful to make 
repairs on that day in a clear case of emergency.”* 


Repair of premises of garage or service station 
on Sunday to enable the public to enter to procure 
gasoline and like goods is not a work of necessity.?* 


[§ 39] j. Licensed Businesses. The mere fact 
that a license has been granted to do certain acts or 
carry on a certain business does not exempt one 
holding such license from the necessity of com- 
plying with Sunday laws, where the acts or business 
in question are of sueh nature as to fall within the 
prohibitions of such laws;”° and this is true even 
where the license is one granted by the United 


8S State v. Fearson, 2 Md. 310. 
9. State v. Fearson, supra. 
[a] Wavern keeper is a housekeep- 


er within the contemplation of the 
act. State v. Fearson, 2 Md. 310. 


10. Rex v. Quick, 17 Ont.W.R. 250, 
17 Can.Cr.Cas. 61. 


[a] Specific prohibition of card 
playing either for wager or for 
amusement renders it immaterial 
whether the game was for the one or 
the other, the gist of the offense be- 
ing the playing of cards for whatever 


purpose. Stockden v. State, 18 Ark. 
186. 
[b] Draw poker in private office 


on Sunday is within the prohibition 
of the statute. Rex v. Quick, 17 Ont. 
WR. 250.) 17 Can.Cr:Cas. 61. 


11. State v. Conger, 14 Ind. 396. 
12. State v. Conger, supra. 
13. See case infra this note. 


[a] TIllustration.—A statute pro- 
hibiting “‘farces or plays of any kind, 
or any games, tricks, juggling, sleight 
of hand bear-baiting Pe ee 
horse-racing .. . or any such like 
show or exhibition” is a prohibition 
of public spectacles and exhibitions 
only, and private dice or card play- 
ing is not forbidden thereby. Rucker 
v. State, 7 So. 223, 67 Miss. 328. 


14. Rhodes v. City of Hope, 286 S. 
W. 877, 171 Ark. 754, 47 A.L.R. 1104; 
Charleston Oil Co. v. Poulnot, 141 S. 
BE. 454, 148 S.C. 288, 60 A.L.R. 750; 
Johnson v. State, 246 S.W. 1033, 93 
Tex.Cr. 204. See Grimes v. State, 200 
S.W. 378, 82 Tex.Cr. 512. (similar 
holding as to sale of oil). 


15. Williams v. State, 144 S.H. 745, 
167 Ga. 160, 60 A.L.R. 747 [answer 
to certified question conformed to 145 
S.E. 483, 388 Ga.App. 694]; Rex v. 
Cummings, (Alta.) [1925] 1 Dom.L.R. 
1126. See Com. v. ,Minichello, 8 Pa. 
Dist.&Co. 198 (dictum to same effect). 


16. Com. v. Minichello, supra. 


Lvs Rex ve Cumnninss; (Alta.) 
[1925] 1 Dom.L.R. 1126; 


18. Rhodes v. City of Hope, 286 S. 
W. 877, 171 Ark. 754, 47 A.L.R. 1104; 
Charleston Oil Co. v. Poulnot, 141 S. 
BH. 454, 143 S.C 283, 60 A.L.R. 750. 


[a] That statute was first adopted 
before the use of gasoline and the ex- 
istence of motoring does not compel a 
different conclusion, at least where 
it has been subsequently reénacted 
since such use became known. 
Charleston Oil Co. v. Poulnot, 141 S. 
Hi, 404, 143 S.C. 283, 60 ALL-R. 750. 


[b] Circumstances not establish- 
ing necessity.—(1) The fact that the 
sales involved were made to physi- 
cians, officers, tourists, and patrons 
of defendant did not constitute such 
a circumstance as to make such sales 
a work of necessity (Rhodes v. City 
of Hope, 286 S.W. 877, 171 Ark. 754, 
47 A.L.R. 1104), (2) nor was the cir- 
cumstance that, before every separate 
Sale, the seller had the buyers sign a 
statement that the gasoline was nec- 
essary to them conclusive of the ex- 
istence of a case of necessity within 
the statute (Rhodes v. City of Hope, 
supra). { 

19. Grimes v. State, 200 S.W. 378, 
82 Tex.Cr. 512. 


20. Johnson v. State, 246 S.w. 
10338, 98 Tex.Cr. 204; Grimes v. State, 
200 S.W. 378, 82 Tex.Cr, 512. 


21. Duke v. Mitchell, 122 
153 Miss. 880. 

22. Maxton Auto Co. vy. Rudd, 97 
S.E. 477, 176 N.C. 497. 


23. Maxton Auto Co. y. Rudd, su- 
pra. 


24. Watkins v. City of Brook- 
haven, 99 So. $68, 134 Miss. 556. 


25. Idaho.—People v. Griffin, 1 
Idaho 476. 


Ky.—Megowan v. Com., 2 Metc. 3. 


So. 189, 


Mo.—State v. Ambs, 20 Mo. 214. 


Pa.—Commonwealth v. American 
Baseball Club of Philadelphia, 138 A. 
497.290" Pa. 13'6,/°53: Agar. £020 Ufatt 
8 Pa.Dist.&Co. 399]; Omit v. Com., 
21° Pa. 426;.- Com. v. Rees, 10 Pa.Co. 
545; _Minock v. Com., 3 Phila. 347. 
See Com. v. Naylor, 34 Pa. 86 (recog- 
nizing the rule); Baker v. Com., 5 Pa. 
Co. 10 (to same effect). 


S.C.—Cain v. Daly, 55 S.E. 110, 74 
S:C. 480. 


Tex.—Bennett v. State, 92 S.W. 415, 
49 Tex.Cr. 294. 


Eng.—Amorette v. James, [1915] 1 
K.B. 124. 


Can.—Rex v. Weatheral, 11 Ont.W. 
R. 946, 18 “Can.Cr. Casi e372) ‘King vv. 
Sabine, 8 Can.Cr.Cas. 71. But see 
Rex v. “The Stadium,” 23 Can.Cr.Cas. 
84, 50 Can.L.J. 626, 18 Dom-L.R. 85 
(where a grant of franchises includ- 
ed the right to keep open on Sunday, 
an assignee of all rights under such 
franchises was guilty of no offense 
under subsequently enacted statutes 
which specifically continued in force 
the terms of preéxisting Sunday reg- 
ulations). See State v. Bott, 31 La. 
Ann. 663, 33 Am.R. 224; State v. Lud- 
wig, 21 Minn. 202 (both to same ef- 
fect); Com. v. Meckel, 108 N.E. 917, 
221 Mass. 70 (holding that a license 
as a “common victualler’’ had no ref- 
erence to the sale of goods to be car- 
ried from and consumed off the prem- 
ises, and that a sale of that char- 
acter by a person so licensed was an 
offense against the Sunday laws). 


[a] Effect on licemsee of the Sun- 
day laws is not to abrogate or annul 
the license in any sense or for any 
purpose, but to limit and restrain the 
acts whose doing is permissible by 
wets thereof. Com. v. Naylor, 34 

a. ‘ 


_ Prohibition on licensed business as 
impairment of contract see supra § 11 
text and note 72. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 40] k. Making of Contracts Generally.27 The 
making of contracts on Sunday is not prohibited 
under statutes forbidding servile laboring or work- 
ing;*> nor, as to contracts which are out of the 
usual line of one’s employment, by statutes forbid- 
ding business in the exercise of one’s ordinary eall- 
ing;** nor, as to contracts privately made without 
disturbing others, by statutes forbidding labor which 
disturbs others.*° It has been held that the mak- 
ing of contracts on Sunday is not illegal under stat- 
utes respecting labor or “common labor,’’*? but there 
is other authority holding that the making of ordi- 
nary contracts with respect to business and secular 
affairs is within the prohibitions of such a stat- 
ute,?? although, even where that rule prevails, con- 
tracts not for private gain, but having reference 
to the public morals and welfare, are held not to 
be prohibited.*? The making of contracts is “busi- 
ness,” however, within the purview of the Sunday 
laws;** and contracts with reference to, and in 


26. Com. v. .Rees, 10 Pa.Co. 545; 
Minock vy. Com., 3 Phila. (Pa.) 347. 
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on contracts made to the disturbance 
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the course of, one’s usual occupation are business 
of one’s ordinary calling,?® even though that call- 
ing does not consist of, nor regularly involve, the 
making of contracts of the character of the one in- 
volved.?® Further, where the making of a. contract 
disturbs others, it is within the prohibition of busi- 
ness in one’s secular calling to the disturbance of 
others.** Negotiations between a ereditor and his 
debtor, it has been held, are neither necessary nor 
charitable, in the absence of some emergency ;**® nor 
are such transactions as the payment of obliga- 
tions,?® or the making of loans.*® 


Subscription contracts. The solicitation of sub- 
scriptions or the promising to make them, for ob- 
jects of charity, are works of charity, within the 
statutory exceptions, and hence such transactions 
are not unlawful.*} i 


[§ 41] 1. Manufacturing and Similar Industrial 
Plants. Repair work in manufacturing or like in- 
dustrial establishments may come within the excep- 
tion of works of necessity;#2 moreover, where the 


other, who was in the employ of a 


27. Effect of contracts and other 
written instruments executed on Sun- 
day see infra §§ 67-69. 


28. Merritt v. Earle, 31 Barb. 38 
[aff 29 N.Y. 115, 86 Am.D. 292]. 


29. Sanders v. Johnson, 29 Ga. 
526; Hellams v. Abercrombie, 15 S.C, 
110, 40 Am.R. 684; Amis v. Kyle, 10 
Tenn. 31, 24 Am.D. 463; Rex v. Whit- 
nash, 7 B.&C. 596, 14 E.C.L. 268, 108 
Reprint 845; Scarfe v. Morgan, 1 H. 
2H 292: 


[a] 
on Sunday, although it is business is 
not in the ordinary calling of the par- 
ties, and hence not prohibited. Rex 
v. Whitnash, 7 B.&C. 596, 14 E.C.L. 
268, 108 Reprint 845. 


[b] Agreement for coverage of 
mare, on the part of a farmer who 
anly occasionally employed his stal- 
lion for that purpose, was not pro- 
hibited under such a statute. Scarfe 
v. Morgan, 1 H.&H. 292. 


Ordinary calling as element in of- 
fense generally see supra § 23. 


30. Richmond v. Moore, 107 Ill. 
429, 47 Am.R. 445. See Holden v. 
O’Brien, 90 N.W. 531, 86 Minn. 297 (to 
same effect); Smith v. Wilcox, 24 
N.Y. 353, 82 Am.D. 302° (dictum to 
same effect). 


31. Johnson v. Brown, 13 Kan. 
529; Glover v. Cheatham, 19 Mo.App. 
656; Horacek v. Keebler, 5 Neb. 355; 
Bloom v. Richards, 2 OhioSt. 387 
foverr Sellers v. Dugan, 18 Ohio 489]. 
See Richmond v. Moore, 107 Ill. 429, 
47 Am.R. 445; Wirth v. Calhoun, 89 
N.W. 785, 64 Neb. 316 (both dictum to 
same effect); Roberts v. Barnes, 30 
S.W. 113, 127 Mo. 405, 48 Am.S.R. 640 
(to same effect). 


32. Hill v. Hite, 85 F. 268, 29 C.C. 
A. 549; Tucker v. West, 29 Ark. 386; 
Reynolds v. Stevenson, 4 Ind. 619; 
Link v. Clemmens, 7 Blackf. (Ind.) 
479. See Bryan v. Watson, 26 N.H. 
666, 127 Ind. 42, 11 L.R.A. 63 (dic- 
tum to same _ effect); Holden v. 
O’Brien, 90 N.W. 531, 86 Minn. 297 
(holding that a statutory prohibition 
of “all work” is equivalent to a pro- 
hibition of “labor, business, or work” 
and hence operative as to the making 
of contracts, but that, in view of re- 
lated statutes, the prohibition is only 
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of others and that a private contract 
not so made is not within the prohibi- 
tion); Miller v. Lynch, 38 Miss. 344 
(so holding as to transactions be- 
tween creditor and debtor for the set- 
tling of an account and the giving of 
a note for the amount due). 


33. Bryan v. Watson, 26 N.E. 666, 
127 Ind. 42, 11 L.R.A. 63 [overr Cat- 
lett v. Sweetzer Station M. EK. Church, 
62 Ind. 365, 30 Am.R. 197]. 


4. Ala.—O’Donnell v. Sweeney, 5 
Ala. 467, 39 Am.D. 336. 


Conn.—Finn v. Donahue, 35 Conn. 


Ga.—McAuliffe v. Vaughan, 70 S. 
Mims22, 13h" Gan 8520.33) Tuk, AUINS, 
255, Ann.Cas.1912A 290. 


Me.—Knights v. Brown, 45 A. 827, 
983 Me. 557; Hilton v. Houghton, 35 
ue 143; Towle v. Larrabee, 26 Me. 
464, 


Mass.—Pattee v. Greely, 54 Mass. 
284; Robeson v. French, 12 Metc. 24, 
45 Am.D. 236; Gregg v. Wyman, 4 
Cush. 322. 


Mich.—Adams v..Hamell, 2 Dougl. 
73, 43 Am.D. 455. See Costello v. Ten 
Eyck, 49 N.W. 152, 86 Mich. 348, 24 
Am.S.R. 128 (dictum to same effect). 


N.H.—Woodman v. Hubbard, 25 N. 
FEY 67, ot. Amn Re 7310: 


ia tS v. Rush, (Ch.) 18 A. 
221. A 

Pa.—Lea v. Hopkins, 7 Pa. 492; 
Berrill v. Smith, 2 Miles 402. 


Vt.—Lovejoy v. Whipple, 18 Vt. 
379, 46 Am.D,, 157. 


Wis.—Howe v. Ballard, 89 N.W. 
136, 113 Wis. 375; Troewert v. Decker, 
8 N.W. 26, 51 Wis. 46. See Holden v. 
O’Brien, 90 N.W. 531, 86 Minn. 297 
(to same effect). 


[a] Demanding performance of a 
eontract on Sunday is illegal under a 
statute prohibiting the doing of busi- 
ness. Brackett v. Edgerton, 14 Minn. 
174, 100 -Aam.D. 211. 


35. .McAuliffe v. Vaughan, 70 S.E. 
322, 135 Ga. 852, 33 L.R.A.N.S. 255, 
Ann.Cas.1912A 290. 


36. McAuliffe v. Vaughan, supra. 


[a] Ilustration.—Where one who 
had been publishing a newspaper con- 
tracted to sell the property to an- 


publisher of a different newspaper, 
the contract was not freed from the 
prohibitions of the Sunday laws, pro- 
viding that one who shall pursue his 
business or the work of his ordinary 
calling on the Lord’s Day, work of 
necessity or charity only excepted, 
shall be guilty of a misdemeanor, on 
the ground that selling and buying 
newspapers was not the ordinary 
business of either party. McAuliffe 
v. Vaughan, 70 S.H. 322, 185 Ga. 852, 
33 L.R.A.N.S. 255, Ann.Cas.1912A 290. 


37. State Capital Bank v. Thomp- 
son, 42 N.H. 369; Varney v. French, 
19 NUH. 233: 


3s. Stanton v. Metropolitan R. 
Co., 14 Allen (Mass.) 485. 


[a]- Absconding debtor.—It has, 
however, been held that contracts 
made with an absconding debtor, on 
the point of departing from the juris- 
diction on Sunday, may constitute a 
matter of necessity. Hooper vy. EHd- 
wards, 18 Ala. 280. 


39. Mace v. Putnam, 71 Me. 238. 


40. Meader v. White, 66 Me. 90, 
22 Am.R. 551. 


41. Ind.—Bryan v. Watson, 26 N. 
EH. 666, 127 Ind. 42, 11 L.R.A. 63 [overr 
Catlett v. Sweetzer Station M. E. 
Church, 62 Ind. 365, 30 Am.R. 197]. 


Iowa.—Ft. Madison First M. E. 
Church v. Donnell, 81 N.W. 171, 110 
Iowa 5, 46 L.R.A. 858. 


Mich.—Allen v. Duffie, 4 N.W. 427, 
43 Mich. 1, 38 Am.R. 159. 


Pa.—Dale v. Knepp, 98 Pa.St. 389, 


38 Am.R. 165 note. 


Wis.—Hodges v. Nalty, 
535, 113 Wis. 567. 


42. See cases infra this note. 


[a] Rule applied.—Where a belt 
ina mill broke late on Saturday and 
supplies essential for its repair could 
not be obtained until the next day, 
which circumstance, aS well as the 
breaking of the belt, was unforesee- 
able, and where the belt was necessa- 
ry to operation of the mill at all, and 
where a few men could repair it, 
whereas the shutdown of the plant 
on Monday would cause a loss of 
wages to many, and where such re- 
pair could be effected in a short time, 
but the belt, when fixed, had to be 
allowed to set for practically a day 


89 N.W. 
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nature of the business is such that operation, to 
be reasonably efficient, must be continuous, that cir- 
cumstance may make Sunday operation a work of 
necessity within the law;*? and, of course, any op- 
eration instanced and enumerated by the statute as 
a work of necessity may be performed.4+ Where 
whatever need there is for continuous operation could 
readily be obviated by the adoption of an alternative 
method of doing business, without | unreasonable 
expense, the fact that continuous operation is es- 
sential to the methods of business actually employed, 
is not sufficient to make it a necessity within the 
exception ;*® but the rule is not applicable if the 
alterations incident to an alternative method of 

business would be unreasonably expensive.*® Fur- 
ther, it is not sufficient to make Sunday operation 
a necessity that Sunday ¢losing will result in some 
temporary deterioration in the quality of the prod- 
uct for a short time after resumption of work,** 
or that Sunday closing will place a plant at a dis- 
advantage in competing with similar plants located 
in other jurisdictions.*® : 


{§ 42] m. Mines and Oil Wells. The operation 
on Sunday of fans and pumps to keep a mine free 
from gas or water is not a necessity, within the 
exceptions of the statutes, if it would be possible, 
without undue expenditure of time or money, to 
accomplish that object by a different construction 
of the mines or by the adoption of improved appli- 


SUNDAY 


ances.4® Sunday operation of oil wells, if their 
continuous operation is required to prevent serious 
and permanent injury thereto, may be a necessity 
within the exception,®® but it is not so if the fail- 
ure to work therein on Sunday causes no serious 
loss but.a mere inconvenience or delay;°1 and if, by 
pumping a part only of the day, the threatened inju- 
ry might be avoided, there is no such necessity, with- 
in the statute, as will permit of pumping through- 
out the whole of the day.®? Conditions may arise 
or exist in connection with the drilling of oil wells, 
which will render legal the performance of Sunday 
work with relation thereto.°* 


[§ 43] n. Miscellaneous Professional or Skilled 
Services. Healing the sick or employing a physician 
to do so is within the exceptions in favor of works 
of necessity or charity. The employment of an 
undertaker is matter of necessity within the pur- 
view of the Sunday laws.®® Musicians are not with- 
in the prohibitions of statutes forbidding Sunday 
exercise of their ordinary callings by tradesmen, 
merchants, artificers, mechanics, artisans, laborers, 
or other persons.®® The operation of a photogra- 
pher’s studio has been held to be such work as is 
within a statute forbidding Sunday “labor.”®* There 
is some authority holding that the giving of instruc- 
tion to another on Sunday is “labor,” and hence 
illegal,°® but there is more recent contrary author- 
ity under the same statute.®°® 


before it was capable of use, the re- 
pairing of such belt on Sunday morn- 
‘ing was permitted aS a work of ne- 
cessity. State v. Collett, 79 S.W. 791, 
72 Ark. 167, 64 L.R.A. 204. But see 
McGrath v. Merwin, 112 Mass. 467, 17 
Am.R. 119 (holding that the clear- 
ing out of a wheel pit to permit the 
use of a pump for pumping out wa- 
ter in the pit which impeded the ac- 
tion of the wheel was not a work of 
necessity or charity, although the 
- mill where the work was done was a 
large establishment employing many 
hands who would be idle for some 
time if the pit were cleared on a week 
day, which loss of time_it was the 
object of the Sunday working to pre- 
vent); Hamilton v. Austin, 62 N.H. 
575 (to same effect). 


cir Ind.—Crocket v. State, 33 Ind. 
416. 


Ky.—Natural Gas Products Co. v. 
Thurman, 265 S.W. 475, 205 Ky. 100. 


N.Y.—Manhattan Iron Works Co. v. 
French, 12 Abb.N.Cas. 446. 


Tex.—Hennersdorf v. State, 8 S.W. 
926, 25 Tex.App. 597, 8 Am.S.R. 448. 


Can.—Rex v. News Pulp & Paper 
Co., 28 Can.Cr.Cas. 77. 


[a] Seasonal necessity for conti- 
nuity.— Where it was essential to the 
operation of a paper mill that, during 
certain seasons of the year, during 
high water, the mill should be at 
least to some extent in continuous 
operation, Sunday work in such place 
during that season, to the extent re- 
quired in order that the plant might 
continue as a going concern, was a 
necessity within the exception to the 
Sunday laws. Rex v. News Pulp & 
Paper Co., 28 Can.Cr.Cas. 77. 


[b] Rule applied.—(1) Operating 
an ice factory on Sunday has been 
held a work of necessity where to 
close the factory over that day would 
result in losing from twenty-four to 
thirty hours after resuming. opera- 


tions, that time being required to re- 
duce the temperature after such an 
interruption. Hennersdorf v. State, 
8 S.W. 926, 25 Tex.App. 597, 8 Am. 
S.R. 448. (2) Where it was essential 
to the operation of a blast furnace 
that the fires should be tended every 
day, and where the failure to do so 
would lead to the destruction of the 
plant and of the business, work for 
that purpose on Sunday was lawful. 
Manhattan Iron Works Co. v. French, 
12 Abb.N.Cas. (N.Y.) 446. (3) Opera- 
tion of a brewery, requiring daily at- 
tendance and labor to prevent the 
spoiling of the beer in process of 
working, has been held to be a work 
of necessity within the _ statute. 
Crocket v. State, 33 Ind. 416. (4) 
Operation of a ‘carbon black” plant 
on Sunday was a necessity where a 
failure to keep the plant continuous- 
ly operating would result in the ruin 
of the material being processed at 
the time of the interruption, and of 
the product for two or three days in 
each week after resumption of opera- 
tion, and would further present the 
danger of spoiling the good product 
of the other days by the possibility 
of admixture with the defective prod- 
uct resulting from the shutdown. 
Natural Gas Produets Co. vy. Thur- 
man, 265 S.W. 475, 205 Ky. 100. 


44. See case infra this note. 


[a] “Caring for milk.””—Where 
the statutory exception sets out a list 
of things which shall be considered 
as necessities, among them ‘caring 
for milk,” the conduct of a condensed 
milk factory in receiving milk from 
those supplying it and in processing 
such milk, on Sunday, is not in viola- 
tion of the Sunday laws. Re Maple 
Leaf Condensed Milk Co., 49 Ont.L. 6. 


45. Wilson y. State, 187 S.W. 937, 
125 Ark. 159. 


[a] Tustration.—Where, in order 
to keep a sawmill operating six days 
a week, it was necessary to keep a 


logging crew at work seven days a2 
week, under the method of operation 
employed, the Sunday labor of such 
crew was nevertheless not a necessity 
where it was not shown but that some 
alternative method of operation might 
be adopted’ without undue expense 
which would obviate the need of such 
labor. Wilson y. State, 187 S.W. 937, 
125 Ark. 159. 


46. Rex v. News Pulp & Paper Co., 
28 Can.Cr.Cas. 77. 


47. Rex v. Donnacona Paper Co., 
28 Can.Cr.Cas. 18, 35 Dom.L.R. 189. 


48. Rex vy. Donnacona Paper Co., 
supra. } 
49. Shipley v. State, 32 S.W. 489, 


33 S.W. 107, 61 Ark. 216. 


50. State v. McBee, 43 S.H. 121, 52 
W.Va. 257, 60 L.R.A. 638. 


51. Com: v. Kunk, 9 Pa.Co. 
State v. McBee, 43 S.E. 121, 52 W. 
Va. 257, 60 L.R.A. 6388. See Com. v. 
Gillespie, 23 A. 393, 146 Pa. 546 (hold- 
ing that it is a question of fact 
whether or not the pumping of such 
a well is a necessity). 


Phen Com. v. Gillespie, 10 Pa.Co. 


53. Maryland Casualty Co. v. Gar- 
rett, (Tex.Civ.App.) 18 S.W.(2d) 11023. 
Maryland Casualty Co. vy. Marshall,. 
(Tex.Civ.App.) 14 S.W.(2d) 337. ‘ 


54. Stagger’s Estate, 8 Pa.Super.» 
260; Smith v. Watson, 14 Vt. 332. 


55. McNamee v. McNamee, 9 N.Y. 
St. 720. 


56. 
459. - 

57. State v. Dean, 184 N.W.. 2%5,. 
149 Minn. 410. 


58. Bilardeaux v. H. Bencke Lith.. 
Ci, GaN. nS. SOK ro mala Te. 


59. Key System Institute v. Weiss- 
man, 191 N.Y.S. 320, 117 Misc. 295, 39: 
NiXiGr:. 83%; 


277} 


Rex v. Powell, 19 Ont.W.R. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


exceptions to the prohibition.’° 


eg od De Re Tee at yet ee eae ea | 
$§ 44-46), 


_[§ 44] 0. Newspapers. The publication, issue, or 
circulation of newspapers on Sunday has been held 
to come within statutory prohibitions against doing 
labor, business, or work,*° or forbidding the engag- 
ing in worldly employment or business,*! or the 
exercise by a “merchant” of worldly labor, business, 
or work of his ordinary ealling.*? According to 


some authority such business is not a work of ne- 


cessity ;°* but there is other authority to the con- 
trary.°* When expressly excepted from the Sun- 
day laws, newspapers may appear on that day as 
they do on any other.®° Likewise the selling of 
newspapers on Sunday has been held to be within 
the terms of statutes prohibiting the sale of goods, 
wares, and merchandise®® to the disturbance of oth- 


-ers,®" or the engaging in worldly employment or 


business on Sunday;®* and it also has been held 
not to be a work of necessity ;°® but, whether or not 
the selling thereof is a work of necessity or charity, 
keeping open shop for such sales is an offense under 
statutes forbidding keeping open, and making no 
A newsdealer, en- 
gaging on Sunday in the sale of newspapers, is with- 
in the terms of a provision forbidding tradesmen to 
exercise business of their ordinary callings on that 
day;71 and their sale, either in shops or on the 
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streets, on Sunday, is prohibited under a statute 
forbidding all trading or dealing on that day.72 


_ [§ 45] p. Sales of Real Property, A private sell- 
ing or offering for sale of real estate, at least where 
made in such manner as not to disturb the publie 
rest and order, has been held not prohibited by a 
statute regarding “public traffic? on Sunday and 
forbidding the selling or offering for sale of “any 
property,” but treating throughout the remainder 
of the statute of sales of goods and chattels and es- 
tablishing a penalty peculiarly appropriate to such 
sales;7* nor are such sales prohibited by statutes 
in terms forbidding the selling of goods, wares, or 
merchandise.’* However, under statutes in terms 
directed to the sale or offering for sale of real prop- 
erty, selling or contracting to sell such property 
on Sunday is illegal.7® : 


_ Purchase of real estate on Sunday has been held 
illegal within statutory provisions prohibiting busi- 
ness on that day.7® . : 


[§ 46] q. Selling Tickets or Taking Fees.77 The 
selling of tickets to sports or entertainments on 
Sunday is secular or worldly business, employment, 
or labor within the Sunday laws,7® at least where 


60. Handy v. St. Paul Globe Pub. 
Co., 42 N.W. 872, 41 Minn. 188, 16 Am. 
S.R. 695, 4 L.R.A. 466; Sentinel Co. v. 
A. D. Meiselbach Motor Wagon Co., 
128 N.W. 861, 144 Wis. 224, 32 L.R.A 
N.S. 436, 140 Am.S.R. 1007. 


one Com. vy. Houston, 14 Pa.Co. 
fa] Liability of manager.—A 


manager, director, and stockholder of 
a corporation publishing a newspaper 
on Sunday, although doing no work 
on that day, is guilty of carrying on 
the business of printing and publish- 
ing, and is liable to conviction for 
worldly employment on Sunday. Com. 
v. Houston, 14 Pa.Co. 395. 


62. Rex v. World Newspaper Co., 
24 Can.Cr.Cas. 145. 


63. Handy v. St. Paul Globe Pub. 
Co., 42 N.W. 872, 41 Minn. 188, 16 
Ames... 695, 4.0L, RAS 4663) Rex iv. 
World Newspaper Co., 24 Can.Cr.Cas. 
145. 


64. Pulitzer Pub. Co. v. McNichols, 
(Mo.) 181 S.W. 1, L.R.A.1916C 1148 
{aff 153 S.W. 562, 170 Mo.App. 709, 
and overr Knapp v. Culbertson, 133 
S.Ww. 55, 152 Mo.App. 147]. 


“The only question presented for 
determination is whether or not the 
publication of the great daily papers 
of the country on Sunday is’a work of 
necessity. In order to decide that 
question correctly we should take a 


‘prief view of the service the great 


daily papers of the cities, which con- 
stitute a large part of what we call 
the press of the country, are doing 
for the good of humanity. The press 
disseminates practically all of the 
public news of the world and a large 
part of that which is personal; it 
imparts intelligence regarding the 
public health, public morals, and pub- 
lic safety, and materially aids in the 
preservation of the two former and 
in the defense of the latter; it is the 
mouthpiece of the statesman and 
lawmaker, and proclaims to the 
world how governmental affairs are 
administered; it points to the capable 
and honest official usually with just 
commendation, and singles out the in- 
efficient and those derelict in duty; 


‘and as a rule is at the head of those 


¢ 


‘may be procured; 


collecting and disbursing public char- 
ity. Moreover the press is a great edu- 
eator in literature, art, and science, 
and points out their beneficent influ- 
ence upon the home, morality, and re- 
ligion; it enables the poor who earn 
their bread by the sweat of their 
faces to procure employment, to fa- 
miliarize themselves with the best 
and cheapest necessities of life and 
the most reliable places where they 
it imparts to the 
business man price currents which 
largely control the commerce of the 
world; it informs the financier the 
rates of items and exchange around 
the world, which keep finances of all 
nations within conservative bounds; 
and it makes known to employers of 
labor the condition of the industrial 
world, etc., and so on to the end of 
all good and useful vocations of life. 
The great Service the press is ren- 
dering to humanity is performed on 
Sunday as well as upon Monday or 
upon any other day of the week, and 
its beneficence is mgre potent on the 
former than on the latter, for the 
simple reason that the toiling masses 
have more time to read the papers on 
Sunday than upon any other day of 
the week, and therefore acquire great- 
er knowledge and information from 
them regarding the matters stated 
on that day than upon any other day. 
. . . In the progress of time and 
the uplift of man, things which used 
to be useless or luxurious have be- 
come prime necessities. For instance, 
the railroads, the street cars, the tele- 
graph, and the telephone. All of 
these have been declared public ne- 
eessities, s.r os) The press. jis a 
greater public necessity than all of 
them. In my opinion it ranks as one 
of the four great institutions of the 
country, namely, the home, the 
church, the public school, and the 
press.” Pulitzer Pub. Co. v. McNich- 
ols, (Mo.) 181 S.W. 1, L.R.A.1916C 
1148, 1150. 

65. Schenck v. Schenck, 28 So. 302, 
52 La.Ann. 2102. 

66. Newcastle v. Treadwell, 35 Pa. 
Super. 30. 

67. Smith v. Wilcox, 24 N.Y. 353, 


82 Am.D. 302 [aff 25 Barb. 341 (aff 
19 Barb. 581)]. 


68. Knight v. Press Co., Ltd., 75 A. 
1083, 227 Pa. 185; Com. v. Matthews, 
25 A. 548, 152 Pa. 166, 18 L.R.A. 761 
[aff 2 Pa.Dist. 13, 12 Pa.Co. 149]. See 
Com. v. Teamann, 1 Phila. (Pa.) 460 
(recognizing rule). - ‘ 


[a] “Crying” of papers as breach 
of peace.— While the carrying about, 
crying, and selling of newspapers on 
Sunday may violate such statute, it 
does not constitute a breach of the 
peace, unless the “crying”’ of the pa- 
pers or the methods employed in sell- 
ing or disposing of them are in fact 
such as to interfere with the peace 
and order of the day. Com. v. Tea- 
mann, 1 Phila. (Pa.) 460. 


69. Smith v. Wilcox, 24 N.Y. 353, 
82 Am.D. 302 [aff 25 Barb. 341. (aff 
19 Barb. 581)]; Com. v. Matthews, 
25 AL 5 48,°152" Pa. 166,18 RAS 16h 
Laff. 2 Pa.Dist. 13, 12 Pa.Co:'1494- 


70. Com. v. Dale, 11 N.E. 584, 144 
Mass. 363; Com. yv. Osgood, 11 N.E. 
536, 144 Mass. 362; Com. v. Perry, 
QMlass:) 21° N-EL 537 


ool. 


71. Rex v. Anderson, 10 Can.Cr. 
Cas. 144. 


72. Ex ‘parte 
WalesL,. 30. 


78. People v. Dunford, 100 N.E. 
433, 205 N.Y, 17. 


74. Sayles v. Smith, 12 Wend. (N. 
YW.) bo 207 Am. De LL. 


75. Simpson vy. Proestler, 21 Can. 
Cr.Cas. 415, 18 Dom.L.R. 191, 25 West. 
Wkly. 243 [rev on other grounds 18 
B.C. 68, 11 Dom.L.R. 145, 24 West. 
L.R. 303]. 


7G. Hindenlang v. Mahon, 114 N.H. 
684, 225 Mass. 445. . 


77. Sale of tickets for public con- 
veyances see supra § 33 text and note 
1b: 


Rogerson, 9 °N.S. 


Shows and entertainments on Sun- 
day See infra § 48. 


7g. .Ark.—Quarles v. State, 17 S.W. 
269, 55 Ark. 10, 14 L.R.A. 192. 

Conn.—State vy. Ryan, 69 A. 536,80 
Conn. 582. ; 

Del.—Walsh y. State, 139 A. 257, 33 


Del. 514, 56 A.L.R. 810 [aff 186 A. 160, 
33 Del. 353]. 
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it is done in such a fashion as actually to disturb 
others in the cbservance of the day;’® but has been 
held not to be “servile labor.”8° Such sales have 
also been held to be within prohibitions of public 
selling or offering for sale of goods, wares, or mer- 
chandise,*1 but, according to other authority, have 
been held not within a prohibition on “selling, offer- 
ing, or exposing” commodities for sale.8? The charg- 
ing or taking of a required fee for admission is with- 
in the statutory prohibition of worldly employment 
or business,** even though the gathering for which 
such fee is required is a meeting for the conducting 
of religious services.8* <A seller of tickets for a 
place of amusement is liable under a statute directed 
against persons keeping open places of amusement 
on Sundays, or the agents or employees of such 
persons.®> Selling tickets on Sunday for an enter- 
tainment on that day, at which it is unlawful for 
anyone to be present, is not a work of necessity or 
charity ;°° but taking tickets for a project justifia- 
ble as a work of necessity is itself matter of neces- 
sity within the exceptions.§* 


[§ 47] r. Slot Machines.°® Statutes forbidding 
the showing forth or exposing to sale of any wares 
or goods, on Sunday, apply to slot machines auto- 
matically vending wares;°® but it has been held 
that maintaining slot machines available to the pub- 
lic on Sunday is not prohibited by statutes prohibit- 
101 N.E. 


Tll.—Clinton v. Wilson, 
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88. Keeping’ open of 


[§§ 


ing trading or dealing or keeping a place open for 
such purpose on Sunday.®° 


[§ 48] s. Sports and Entertainments—(1) Indoor 
Entertainments and Pastimes,°1 Any entertain- 
ments and pastimes may be lawfully operated on 
Sunday whieh are not prohibited either in positive 
terms or by necessary implication, at least if they 
are not in their nature unlawful, immoral, or dan- 
gerous to public health or safety.°? Stage exhibi- 
tions and performances and the like have been held 
not to be within prohibitions of common labor,°* 
but the operation and management of a place of en- 
tertainment, such as a theater, on Sunday, has been 
held to be within a prohibition of Sunday labor, at 
least as to a manager personally directing such op- 
eration on that day,®¢ or other persons actually per- 
forming labor involved in connection with the pres- 
entation of any performance or entertainment,®® or 
with furnishing facilities for the exercise of any 
pastime;°* and the giving of shows and entertain- 
ments, if done within one’s ordinary calling, comes 
within a statutory provision against engaging in 
one’s usual avocation;®* moreover, causing em- 
ployees to assist in the operation of an entertain- 
ment enterprise may be within the prohibition on 
compelling labor.®°® Similarly the operation of an 
amusement enterprise for gain on Sunday is within 
a prohibition of the conduct of “work or business,”®® 


46-48 


is charged, whether or not such fee 


“penny ar- 
is collected, since the collection of a 


192, 257 Ill. 580. 


Kan.—Topeka vy. Crawford, 96 P. 
862, 78 Kan. 5838, 17 L.R.A.N.S, 1156, 
16 Ann.Cas. 403. 

79. State v. Ryan, 
Conn. 582. ; 

so. State v. Smith, 198 P. 879, 19 
Okl.Cr. 184 [foll Binkley v. State, 198 
P. 884, 885, 19 Okl.Cr. 199, 201; Ram- 


69 A. 536, 80 


sey v. State, 198 P. 886, 887, 888, 19 
OKL.Cr. 206, 207, 209, 426;. State v. 
House, 198 P. 888, 19 Okl.Cr. 204; 


Treese v. State, 198 P. 889, 19 Okl.Cr. 
201]. 


81. State v. Blair, 288 P. 729, 130 
Kan. 863. 
[a] Sale of right to enter theater, 


without transfer of any ticket or 
token, is an offense under such a 
statute. State v. Haining, 293 P. 952, 
131 Kan, 854. 


82. Treese v. State, 198 P. 889, 19 
Okl.Cr. 211; Binkley v. State, 198 P. 
884, 885, 19 Okl.Cr. 199, 201. 


83. Com. vy. Weidner, 4 Pa.Co. 4387. 


84 Com. v. Weidner, supra. Com- 
pare Baxter y. Langley, L.R. 4 C.P. 21 
(stating, by way of dictum, that a 
place where religious services were 
‘held was not one for gain where all 
persons were admitted free but tick- 
ets for reserved seats were sold to 
such of the audience as wished to buy 
them). 


[a] Exception of works of neces- 
sity or charity, which justifies Sun- 
day religious services generally, is 
not applicable where a fee is requir- 
ed for admittance to such services. 
Com. v. Weidner, 4 Pa.Co. 437. 


85. Oliver vy. State, 144 S.W. 604, 
65 Tex.Cr. 150. 


86. State v. Ryan, 69 A. 536, 80 
Conn. 582. 


87. Lakeside Inn Corporation v. 
Ae es 114 S.E. 769, 184 Va. 


cade” see infra § 48, text and notes 
Bo, pode 


89. Cain v. Daly, 55 S.H. 110, 74 S. 
C. 480. 
90. Spence v. Ravenscroft, 18 


Austr.C.L.R. 349 [aff 30 N.S.WalesW. 
N. 201]. 


91. Regulation of theaters and 
shows generally see Theaters and 
Shows [388 Cye 252]. 


§ Selling tickets on Sunday see supra 
46. 


92. Ex parte Hull, 110 P. 256, 18 
Idaho 475, 30 L.R.A.N.S. 465. And see 
cases passim infra this section. 


[a] Scenic railway.—Under a stat- 
ute prohibiting Sunday operation of 
“any theatre, playhouse, dance house, 
race track, merry-go-round, circus 
or show, concert saloon, billiard or 
pool-room, bowling alley, variety hall, 
or any such place of public amuse- 
ment,” the operation on Sunday of a 
scenic railway is not prohibited. Ex 
parte Hull, 110 P. 256, 18 Idaho 475, 
30 L.R.A.N.S. 465. 


[b] “Any such place of public 
amusement.”—To bring a _ public 
amusement not enumerated by a stat- 
ute, providing that it shall be unlaw- 
ful for any person to keep open on 
Sunday any theater, playhouse, race 
track, circus, or show, ete, “or any 
Such place of public amusement,” un- 
der the general language of ‘“‘any such 
place of public amusement,” the like- 
ness must be based on something oth- 
er than the mere fact that it is a 
“public amusement,’ and must corre- 
spond to the amusement specified. 
Ex parte Hull, 110 P. 256, 18 Idaho 
475, 30 L.R.A.N.S. 465. 


[c] Unlawful assembly.—The mere 
giving of a theatrical perform- 
ance on Sunday is not a disturbance 
of the peace, and those giving it are 
not promoting an unlawful assembly, 
at least where such a performance is 
illegal only when an admission fee 


fee will not make an otherwise law- 
ful assembly a disturbance of the 
peace, which is requisite to unlawful 
assembly. Ex parte Jacobson, 115 S. 
Wis Lh0idy Sot Dex. act. 


93. Wirth v. Calhoun, 89 N.W. 785, 
64 Neb. 316. 


[a] Rule applied to: (1) Musical 
entertainment. Wirth y. Calhoun, 89 
N.W. 785, 64 Neb. 316. (2) Perform- 
ances of contortionists. Wirth v. 
Calhoun, supra. 


94. Quarles v. State,.17 S.W. 269, 
55 Ark. 10, 14 L.R.A. 192; Clinton v. 
Wilson, 101. N.E. 592, 257 IM. 580% 
State v. Kelly, 284 P. 363, 129 Kan. 
849; Topeka v. Crawford, 96 P. 862, 
78 Kan. 583, 17 L.R.A.N.S. 1156, 16 
Ann.Cas. 403. 


[a]. Even though manager only 
superintends and does not personally 
perform any of the labor incident to 
operation, his conduct is an offense. 
Sean v. Kelly; 284.363, 129) Kan 


95. Clinton v. Wilson, 101 N.E. 192, 
257 Ill. 580; Moore v. Owen, 109 N. 
Y.S. 585, 58 Misc, 332, 22 NY Crs 58. 


96. People ex rel. Briggs v. Owen, 
155 N.Y.S. 10038, 92 Misc. 254, 34 N.Y. 
Cr. 80; Ex parte Axsom, 141 S.W. 793, 


63°" TexCr: "627, 640. Ei RVANNGS area. 
Ann.Cas.19138B 794. 
[a] Billiard parlor or pool room. 


—People ex rel. Briggs v. Owen, 155 
N.Y.S. 1003, 92: Mise. 254, 34 N.Y¥.Cr. 
80; Ex parte Axsom, 141 S.W. 793, 
63 Tex.Cr. 627, 40 L.R.A.N.S. 179, Ann. 
Cas.1913B 794. 


£7. Ross v. State, 36 N.E. 167, 9 
Ind.App. 35. 


98. Capital Theater Co. v. Com- 
on w eats P99" S.W) WO TG) sie. 


99. Capital Theater Co. v. 
monwealth, supra. 


Com- 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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-§ 48] 


or of engaging in worldly employment or business.1 
However, it has been held that the operation of 
places of entertainment, even for gain, is not pro- 
hibited as a business where the statute declares a 
purpose to prohibit certain acts thereafter to be 
specified and, in pursuance thereof, specifically for- 
bids certain particular businesses, the specification 
being a legislative declaration of what businesses 
are to the disturbance of the public, which prevents 
extension of the prohibition to businesses of another 
nature.? Statutes prohibiting the keeping open of 
places where sports or games of chance are carried 
on do not forbid or punish the use of sports or games 
on Sunday,*® but they do make it unlawful to keep 
open places devoted to sports falling within the 
prohibition of the statute;* and similarly statutes 
against the keeping open of a store, shop, or other 
place of business make it an offense for the man- 
ager of a theater to keep it open for business on 
Sunday.’ Under statutes of such character, how- 
ever, it is the keeping open which is an offense, and 
the performances or exhibitions given in a place 
thus kept open are not offenses.® Statutes directed 
against sporting, playing, rioting, hunting, fishing, 


SUNDAY 


[60 C.J.] 1075 


‘confined, it has been held, to outdoor diversions ;* 


and, hence, the giving of, or performing in, indoor 
spectacles, games, and entertainments has been com- 
monly held not to be prohibited under statutes of 
such a nature. <A statute operating against places 
of public entertainment or amusement to which ad- 
mission is charged does not, it has been held, include 
as places of amusement or entertainment those de- 
voted to religious exercises;® but it has been held 
that an aquarium?® is a place of entertainment with- 
in the statute; but for the operation of any place 
cf amusement to be prohibited under such a statute 
it is required that a fee for admission be charged.? 
Statutes confined to those disturbing the public peace 
or good order of society do not prohibit the giving 
of theatrical performances, at a place removed from 
family dwellings, and in a manner not repugnant to 
public peace and order;!2 nor are shows so conduct- 
ed as not seriously to interrupt the repose and re- 
ligious liberty of the community within a statute 
forbidding public shows.1 Under statutes prohib- 
iting some or all stage performances on Sundays, 
every performance comprehended within the terms 
of the statute and not otherwise excepted is forbid- 


eat 


shooting, or the like on Sunday are properly to be ! den, either under its particular designation!‘ or by 


1. Hogan vy. Firth, (N.J.Sup.) 115 
A. 204; State v. Rosenberg, (N.J.Sup.) 
115 A. 203; Rosenberg y. Arrowsmith, 
89 A. 524, 82 N.J.Eq. 570. 


2. William Fax Amusement Co. vy. 


McClellan, 114 N.Y.S. 594, 62 Misc. 
100. 

3 State v. Miller, 36 A. 795, 68 
Conn, 37:3. 


4. State v. Miller, supra. 


fa] General nature of amusement 
places within prohibiticn.—‘'The 
sports and games of chance must be 
Such as in fact are the subject of a 
business consisting in supplying the 
requisite facilities for the use of such 
amusements in a place kept for the 
transaction of that business, to which 
the public, or some portion thereof, 
are invited as customers,’ in order 
that the “keeping open” statutes 
should apply to the establishments 
wherein they are practised. State v. 
Miller, 36 A. 795, 796, 68 Conn. 378. 


[b] Billiard parlor.—State v. Mil- 
ler, 36 A. 795, 68 Conn. 373. 


5. St. Joseph v. Elliott, 47 Mo.App. 
418; Dillard v. State, 175 N.W. 668, 
669, 104 Neb. 209 [cit Cyc]. 


Thus, an act providing that 
no person should sell, barter or trade, 
or offer for such purpose, “any goods, 
wares and merchandise or keep open 
any store, shop or place of business 
for the purpose of pursuing such 
business” on Sunday, at least where 
it was further provided that the stat- 
ute should not be construed to extend 
to hotels, garages, or livery barns, 
was not limited in its prohibitions to 
places for the sale of wares or mer- 
chandise, but extended to the keep- 
ing open of places for the business of 
entertainment or amusement. Dil- 
lard v. State, 175 N.W. 668, 104 Neb. 
209. 

6. Muckenfuss v. State, 116 S.W. 
51, 55 Tex.Cr. 229, 20 L.R.A.N.S. 783, 
131 Am.S.R. 813, 16 Ann.Cas. 768. 


7, State v. Chamberlain, 127 N.W. 
444, 112 Minn. 52, 30 L.R.A.N.S. 335, 
21 Ann.Cas. 679; Wirth v. Calhoun, 
89 N.W. 785, 64 Neb. 316; People v. 
Hemleb, 111 N.Y.S. 690, 127 App.Div. 
356, 22 N.Y.Cr. 511; Edwards v. Mc- 


Clellan, 118 N.Y.S. 181; People v. 
Lynch, 108 N.Y.S. 209; People v. 
Flynn, 108 N.Y.S. 208; Keith, etc., 


Amusement Co. v. Bingham, 108 N.Y. 
S. 205 [rev on other grounds 110 N.Y. 
S.. 219, 125 App.Div. 791]. But see 
Moore vy. Owen, 109 N.Y.S. 585, 58 
Mise. 382, 22 N.Y.Cr. 58 (dictum to 
contrary). Contra Symphony Thea- 
ter Co. v. Ely, 176 N.Y.S. 52, 187 App. 
Diy. 757; People v. Joyce, 161 N.Y.S. 
(1A, 174 App. Div. 574, 35 N.¥.Cr. 309; 
United Vaudeville Co. v. Zeller, 108 
N.Y.S.. 789, 58 Mise. 916,).22) N-Y.Cr. 
52; Gale v. Bingham, 110 N.Y.S. 12. 


8. See cases infra this note. 


[a] Illustrations.—(1) A  wax- 
works exhibition within a building 
was not prohibited by a_ statute 
against shooting, hunting, horse rac- 
ing, ete., or other public sports, exer- 
cises, or shows on Sunday. Eden 
Musee American Co. v. Bingham, 108 
N.Y.S. 200, 58 Misc. 644, 22 N.Y-Cr. 
84 [rev on other grounds 110 N.Y.S. 
210, 125 App.Div. 780]. (2) Perform- 
ances of music, dancing, and the acts 
of contortionists, presented on the 
stage, were not ‘“‘sporting”’ within a 
prohibition of sporting, hunting, fish- 
ing, or shooting on Sundays. Wirth v. 
Calhoun, 89 N.W. 785, 64 Neb. 316. 
(3) Moving pictures see cases infra 
notes 40, 41. (4) Penny arcade see 
eases infra note 54. 


[b] Sport conducted in open air, 
even though in inclesure debarring 
public view or access, is, however, an 
outdoor sport within the prohibition. 
Velodrome Co. v. Stengel, 155 N-.Y.S. 
575, 91 Misc. 5807-33 N.Y.Cr. 513. And 
see cases infra § 49, notes 66-68. 


9. Baxter v. Langley, L.R. 4 C.P. 
21, 

fa] Rule applicd.—A place of pub- 
lic worship, where nothing dramatic 
was introduced, and where the dis- 
courses were intended to be instruc- 
tive and “to make science the hand- 
maid of religion,’ was not a place 
“used for public entertainment or 
amusement,” within 21 Geo. III c 49 
§ 1, although the worship conducted 
therein was not according to any es- 
tablished or usual form, and although 
the services were accompanied by the 
performance of sacred music. Bax- 


ter v. Langley, L.R. 4 C.P. 21. 


10. Terry v. Brighton Aquarium 
Co., L.R. 10 Q.B. 306; Warner -v. 
Bees Aquarium Co., L.R. 10 Exch. 


[a] That certain facilities are dis- 
continued on Sundays does not alter 
the rule. Warner vy. Brighton Ac- 
quarium Co., L.R. 10 Exch. 291. 


11. Ex parte Jacobson, 115 
LAS, bb Rex Cre) 237. 


[a] Iustration.—Where a statute 
dealt with places of public amuse- 
ment which it defined as “circuses, 
theatres, variety theaters and such 
other amusements as are exhibited 
and. for which an admission fee is 
charged,’ the opening and operation 
of a theater was an offense only when 
the element of the charging of admis- 
Sion existed. Ex parte Jacobson, 115 
Snr L985 55. Tex el. 


[b] Charge for reserved seats.— 
Where an entertainment was given on 
Sunday in a room to which the publie 
was admitted free, which room con-=- 
tained a number of seats, for some 
of which no charge was made, while 
others were reserved and a_ price 
charged for their use, the charge for 
the use of the reserved seats was 
not a charge for admission to a place 
or room of public entertainment on 
Sunday, and advertising the perform- 
ance was not an advertisement of a 
public entertainment given in a place 
or room to which admission was 
charged, within a statute prohib- 
iting the giving or advertising of pub- 
lic entertainments in rooms or places 
to which public admission is charged. 
Scott v. Cawsey, 5: Austr.C.L.R. 132 
[rev 28 Austr.L.T. 112];. Williams v. 
Wrieh ty 13-70. b.R. 5.503 


12. A. H. Woods Production Co. v. 
Chicago, C. & L. R. Co., 147 Ill. App. 
568. 


13. Houck v. Ingles, 148 N.W. 1006, 
126 Minn. 257. 


14. See statutory provisions; and 
cases infra this note. ; f 


{a] Wheatrical or dramatic per- 
formances, prohibited in terms by @ 
statute, when given on Sunday, have 
been held to be within the penalties 


S.W. 
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necessary implieation;1> and every performer there- 
in is a violator of the Sunday laws.® 
circumstances, persons operating amusement booths 
may conduct such a business as to be tradesmen 
within a prohibition on the exercise by any trades- 
An exception in fa- 
vor of entertainments by a religious or charitable 
society, the proceeds of which are to be devoted to 
a religious or charitable purpose, permits the exhi- 
bition on Sunday of any performance not otherwise 
improper by such a society for such a purpose,*® 
without rendering those in charge liable as Sabbath 
breakers;1® and the exception is applicable, although 
only the net proceeds, after deducting expenses, are 


man of his ordinary ealling.*? 


provided by the law. Neuendorff v. 
Duryea, 6 Daly 276, 52 How.Pr. 267 
{aff 69 N.Y. 557, 25 Am.R. 235]. 


[b] “heatrical entertainment,” 
within the purview of a_ statutory 
prohibition, is not, it has been held, 
limited to the spoken drama, but pro- 
hibits as well lyric drama, terpsicho- 
rean drama, and, in general, the op- 
eration of theaters or playhouses of 
any character furnishing entertain- 
ment for compensation. Consolidat- 
ed Enterprises y. State, 263 S.W. 74, 
150 Tenn. 148. : 


15. See case infra this note. 


-{a] Tlustration.—Under a statute 
prohibiting the Sunday exhibition of 
“any interlude, tragedy, comedy, op- 
era, ballet, play, farce, negro min- 
strelsy, negro or other dancing, or 
any other entertainment of the stage, 
or any part or parts therein, or any 
equestrian, circus, or dramatic per- 
formance, or any performance of jug- 
glers, acrobats or rope dancing,” the 
words “or other entertainments of the 
stage,” in view of the manifest legis- 
lative intent, were not confined to 
other like entertainments, but were 
inclusive of any stage performance 
on Sunday and any such performance, 
whatever its nature, was unlawful. 
Matter of Hammerstein, 108 N.Y.S. 
197, 57 Misc. 52. 


16. Matter of Hammerstein, supra. 


'f{a] Persons liable.-—Under Pen. L. 
§ 2152, forbidding theatrical perform- 
ances on Sunday, and making every 
person aiding the performance guilty 
of a misdemeanor, the performers, 
managers, and any persons assisting 
in the performance are principals 
committing the same offense by vio- 
Jation of the same statute. People 
v. Hammerstein, 139 N.Y.S. 1075, 155 
App.Div. 204, 29 N.Y.Cr. 208 [rev 139 
N.Y.S. 644]; People v. Kingston, 139 
N.Y.S. 649, 27 N.Y.Cr. 184. 


17. See case infra this note. 


[a] Iustration.—Where a person 
carried on his ordinary calling of an 
amusement caterer at a shop, such 
calling consisting in the supply for 
money of the materials for houp-la, 
darts, rings, shooting with a gun or 
rifle, and other things of a like char- 
acter, the customers, who were sup- 
plied with wooden rings or darts, at- 
tempting to throw the rings over ar- 
ticles placed on a board or onto hooks 
fixed in the wall, and to throw the 
garts so as to stick into spaces on a 
board, amd, if they were success- 
ful, getting the articles over which 
they had thrown the rings, or a prize, 
and consisting also of the mainte- 
nance of a shooting stand in the shop, 
at which the customers, on payment 
of money, were supplied with a gun 
and cartridges for the purpose of 
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Under some 


shooting at certain targets, Such a 
person was a “tradesman” within the 
Sunday Observance Act of 1677, in 
the sense that he was trafficking in 
goods, and therefore he was rightful- 
ly convicted. Hawkey v. Stirling, 
[1918] 1 KB. 63: 


18. Com. v. Alexander, 70 N.E. 1017, 
185 Mass. 551. 


[a] Vaudeville entertainment by a 
Hebrew charitable and religious cor- 
poration, for charitable purpose, is 
permitted. Com. v: Alexander, 70 
N.E. 1017, 185 Mass. 551. 


19.. Com. v. Alexander, supra. 
[a] Manager of entertainment not 
liable. Com. v. Alexander, 70 N.EH. 


1017, 185 Mass. 551. 
20. Com. v. Alexander, supra. 


21. Moore v. Owen, 109 N.Y.S. 585, 
58 Misc. 332, 22 N.Y¥.Cr. 58; Richards 
v. State, 143 N.E. 714, 110 OhioSt. 
311; Myers v. State, 5 OhioApp. 156, 
25 OhioCir.Ct.N.S. 556; Standen v. 
State, 8 OhioApp. 168, 27 OhioC.A. 459. 
See Ames v. Gerbracht, 189 N.W. 729, 
730, 194 Iowa 267 (where it was said 
that: ‘The moving picture has not 
inaptly been called the ‘silent drama.’ 
It is a well-known fact that under the 
growing popularity of exhibitions of 
this character in recent years, many 
actors who have won fame in what 
is now called the ‘legitimate drama’ 
have devoted their talents to the pro- 
duction of moving pictures. The 
same play has been produced by the 
same actors by both methods. In one 
there is the scenery, the costumes, the 
actors, and the spoken words, in oth- 
ers there is the identical scenery, cos- 
tumes, and actors, and the words are 
in pantomime, or suggested by sen- 
tences displayed on the screen before 
the spectators. To hold that the first 
of these constituted a ‘theatrical ex- 
hibition,’ and that the latter does not 
would, we think, be doing violence to 
language and would likewise be con- 
trary to common sense’’). 


[a] That movies were unknown 
when statute was first adopted does 
not compel a different construction. 
Richards v. State, 143 N.E. 714, 110 
OhioSt. 311; Standen v.. State, 8 Ohio 
App. 168, 27 OhioC.A. 459; Myers v. 
State, 25 OhioCir.Ct.N.S. 556, 5 Ohio 
App. 156. 


22. Crawford v. City of Pasca- 
goula, 85 So, 181, 128 Miss. 131. 


23. Hegman v. State, 227 S.W. 954, 
88 Tex.Cr, 548; Haley v. State, 224 
S.W. 771, 87 Tex.Cr. 648; Zucarro v. 
State, 197 S.W. 982, 82 Tex.Cr.R. its 
L.R.A.1918B 854; McLeod vy. State, 
LSOUS We LL i DexsCr. 365 \oluskeAd 
1916B 1124; Lempke y. State, 171 S. 
W. 217, 76 Tex.Cr. 125; Ex parte Zuc- 
caro, 162 S.W. 844, 72 Tex.Cr. 214; 
Ex parte Lingenfelter, 142 S.W. 555, 
64 Tex.Cr. 30, Ann.Cas.1914C 765. 


to be applied to charitable or religious purpose 


Moving pictures. 
giving on Sunday of theatrical representations or 
performances, or the exhibition of “plays of any 
kind,”’22 or the keeping open of places of public 
amusement, which are defined as “circuses, theatres, 
variety theatres and such other amusements as are 
exhibited and for which an admission fee is 
charged,”?? or the operation of theaters,’* play- 
houses,?° or shows,2* have been held applicable to ~ 
the exhibition of moving pictures;?? 
same extent and in same manner as other places of 
entertainment generally, moving picture houses are 
subject to statutory provisions regarding “labor,”?® 


gee 


Acts forbidding generally the 


and, to the 


[a] That moving pictures were un- 
known when the statute was first en- 
acted does not alter the rule. Zucarro 
v. State,.197 S.W. 982, 82 Tex.Cr. 1, 
L.R.A.1918B 354. 


[b] All kinds of movies are pro- 
hibited under such a statute, it has 
been held, in a case involving the ex- 
hibition of a motion picture depicting 
scenes from the life of Christ. Ex 
parte Lingenfelter, 142 S.W. 555, 64 
Tex.Cr. 30, Ann.Cas.1914C 765. See 
Hegman  v. State, 227 S.W.. 954, 
88 Tex.Cr. 548 (holding that an ex- 
hibitor violated such article When he 
operated a moving picture show, al- 
though the screen depicted war pic- 
tures entitled “Under Four Flags,” 
forming a part of the publicity work 
of a committee selected by the presi- 
dent during the war). 


[ce] Liability of agent.—Where the 
statute. expressly so provides, an 
agent or employee of the proprietor 
may be personally liable for keeping 
open sucha place. Ealey v. State, 224 
S.W. 771, 87 Tex.Cr. 648. 


24. Ex parte Bossner, 110 P. 502, 
18 Idaho 519. 


[a] “Theater or . . . place of 
amusement.”—An act excepting from 
a prohibition “places of resort for 
recreation and health,” but excluding 
from the exception “theatres or any 
place of amusement,” makes it an of- 
fense to operate a theatre or movie 
house on Sunday. Bogalusa 
Blanchard, 74 So. 588, 141 La. 33. 


25. Ex parte Bossner, 110 P. 502, 
18 Idaho 519. 


26. Ex parte Bossner, supra; 
Moore v. Owen, 109 N.Y¥.S. 585, 58 
Mise, 332, 22° N.Y.Cr: 58. 


27. See cases supra notes 21-26. 


[a] Moving picture exhibition as 
nuisance.—It has been held that the 
repeated exhibition on several Sun- 
days of motion pictures in a place 
located on an important street in a 
town was .a nuisance. Graham vy, 
State, 183 S.W. 983, 134 Tenn. 285. 


28. Clinton y. Wilson, 101 N.E. 192, 
257 Ill. 580; State v. Kelly, 284 P. 
363, 129 Kan. 849. : 


[a] Servile labor.—Acts done in 
the operation of a movie house and 
the exhibition of moving pictures do 
not constitute “servile labor.” State 
v. Smith, 198 P. 879, 19 Okl.Cr. 184 
[foll Binkley v. State, 198 P. 884, 885, 
19 Okl.Cr. 199, 201; Ramsey v. State, 
198 P. 886, 887, 888, 19 Okl.Cr, 206, 
207, 209, 426; State v. House, 198 P. 
888, 19 Okl.Cr. 204; Treese v. State, 
198°P. 889) 19"OKL. Cr.921792 


anh However, employees.» working 
In connection with a moving picture 
are not guilty of laboring, within the 
purview of the statute, where the ex- 
hibition itself is not prohibited by the 


Vv. 


or later cases, developments and changes in the law see Annotations, same title and section number. 
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or “business,”?® or keeping open places of busi- 
ness,*° or compelling others to labor;?!  manag- 
ing a moving picture theater conducted for gain 
has been held to be engaging in worldly business or 
employment,?? and similarly a Sunday exhibition of 
movies for the purpose of gain has been held to be 
the carrying on of a trade or ealling.** There is 
other authority, however, holding that such exhi- 
bitions are not within statutory prohibitions on thea- 
ters,?* playhouses,*® or theatrical entertainments,*¢ 
or the exercise of a trade or calling,*? and moving 
pictures are not within the prohibitions of statutes 
forbidding entertainments of the stage,®* or the 
operation of billiard rooms, ball or pin alleys, base- 
ball grounds, or other places of amusement.®® The 
authorities are in conflict as to whether such exhi- 
bitions are prohibited under statutes forbidding 
“shooting, hunting, fishing, playing, horse racing, 
gaming or other public sports, exercise or shows,” 
some holding them not to be included within the 
prohibitions where they are exhibited indoors,*° 
while others have held that they are included, at 
least where public attendance is invited and an ad- 
mission fee charged.t+ Moving pictures, when so 


Edwards v. McClellan, 
118 N.Y.S. 181. See William Fox 
Amusement Co. v. McClellan, 114 N. 
Y.S. 594, 62 Mise. 100 (to same effect). 


29. Capital Theater Co. v. Com- 
ponweatth, 199 S.W. 1076, 178 Ky. 
780. 


[a] Limitation of prohibition to 
specified businesses, not including mo- 
tion pictures, operates to prevent the 40. 
prohibition on “business” from being 
applicable to moving picture exhibi- 
tions conducted for gain. William 
Fox Amusement Co. v. McClellan, 114 


Sunday laws. 
dancing.”’ 
Div. 791]. 


39. 
257 Ill. 580. 


21 Ann.Cas. 679; 
INE YRC rua 


SUNDAY 


in, or any equestrian, circus, or dra- 
matic performance, or any perform- 
ance of jugglers, acrobats or rope 
Keith, etc., Amusement Co. 
v. Bingham, 108 N.Y.S. 205 [rev on 


other grounds 110 N.Y.S. 219, 125 App. 
- Clinton v. Wilson, 101 N.E. 192, 


State v. Chamberlain, 127 N.W. 
444, 112 Minn. 52, 30 
People v. Hemleb, 
111 NY.S. 690, 127 App.Div. 356, 22 
People v. Rand, 
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exhibited as not to disturb the repose or religious 
liberty of the community, are not forbidden by pro- 
hibitions of public shows.*? Of course, if the Sunday 
laws expressly authorize the exhibition, such con- 
duct is lawful,** and, on the other hand, where they 
expressly prohibit moving pictures, their exhibition 
is unlawful;** but a “moving picture show,” in the 
sense of such enactments, is a place where motion 
pictures are exhibited for the purpose of amusement 
and entertainment,*®> and the prohibition does not 
extend to religious moving pictures which are used 
in connection with, and as a part of, religious serv- 
ices, without any element or purpose of amusement 
or entertainment.*® If the exhibition is itself un- 
lawful, it is not made otherwise by the fact that it 
is given in connection with, or as an incident to, 
another business whose operation on Sunday is per- 
mitted under an express exception.*7 Even though 
the prohibition of the statute is absolute, and not 
confined to exhibitions given for purposes of gain, 
the fact that an exhibition is of that character tends 
rather to aggravate than to diminish the offense.*® 
There is authority to the effect that, where the cir- 
cumstance of an admission fee is an element in the 


industry in California do not consti- 
vote a “public show” within the stat- 
ute). 


42. Houck vy. Ingles, 148 N.W. 100, 
126 Minn. 257. 


43. Wertheimer v. Schwab, 210 N. 
Y.S. 312, 124 Misc. 822. 


44. Gillooley v. Vaughn, 110 So. 
653, 92 Fla. 943; City of Ames v. Ger- 
bracht, 189 N.W. 729, 194 Iowa 267. 


[a] In South Dakota (1) under a 
statute forbidding ‘the performance 


L.R.A.N.S. 335, 


154 N. 


N.Y.S. 594, 62 Misc. 100. 


30. Dillard v, State, 175 N.W. 668, 
104 Neb. 209. 


31. Capital Theater Co. v. Com- 
monwealth, 199 S.W. 1076, 178 Ky. 
780. 


32. Hogan v. Firth, (N.J.Sup.) 115 
A. 204; State v. Rosenberg, (N.J.Sup.) 
115 A. 203; Rosenberg v. Arrowsmith, 
89 A. 524, 82 N.J.Ha. 570. 


33. King v. Ouimet, 14 Can.Cr.Cas. 
136. 


34. State v. Penny, 111 P. 727, 42 
Mont. 118, 31 L.R.A.N.S. 1155. 


35. State v. Penny, supra. 


36. King v. Charron, 15 Can.Cr. 
Cas. 241. 


37. King v. Charron, supra. 


38. William Fox Amusement Co, v. 
McClellan, 114 N.Y.S. 594, 62 Misc. 
100; People v. Finn, 110 N.Y.S. 22, 
57 Misc. 659, 22 N.Y.Cr. 55; . Keith, 
etc., Amusement Co. v. Bingham, 108 
N.Y.S. 205 [rev on other grounds 110 
N.Y.S. 219, 125 App.Div. 791]. But 
see Moore v. Owen, 109 N.Y.S. 585, 58 
Mise. 332, 22 N.Y.Cr. 58 (dictum to 
contrary). 


[a] Mere fact that person stands 
on stage and gives a lecture in_ con- 
nection with, and explanation of, ac- 
companying movies does not render 
the exhibition an entertainment of 
the stage. People v. Finn, 110 N.Y.S. 
22, 57 Misc. 659, 22 N.Y.Cr. 55. 


[b] TZlustrations.—(1) _ Moving 
pictures have been held not within the 
prohibitions of “any interlude, trage- 
dy, comedy, opera, ballet, play, farce, 
negro minstrelsy, negro or other danc- 
ing, or any other entertainment. of 
the stage, or any part or parts there- 


Y.S. 293, 91 Misc. 276, 33 N.Y.Cr. 431; 
Klinger v. Ryan, 153 N.Y.S. 937, 91 
Misc. 71, 33 N.Y.Cr. 382; William Fox 
Amusement Co. v. McClellan, 114 N. 
Y.S. 594, 62 Mise. 100; Edwards v. 
McClellan, 118 N.Y.S. 181; People v. 
Luynch, 108 N.Y:S. 209; Keith, etc., 
Amusement Co. v. Bingham, 108 N. 
Y.S. 205 [rev on other grounds 110 N. 
YuSi7219; 125 App. Div. 791]. 


[a] Sunday closing as condition of 
license.—An administrative or execu- 
tive official in charge of the granting 
of licenses for movie houses cannot 
require, aS a condition thereto, the 
closing of such places on Sunday, 
where the legislature has not made 
such a requirement nor authorized it 
to be made. People v. Rand, 154 N.Y. 
S. 293, 91 Misc. 276, 338 N.Y.Cr. 431; 
Klinger v. Ryan, 153 N.Y.S. 937, 91 
Misc. 71, 33 N.Y.Cr. 382. 


[b] Charging admission is imma- 
terial under such a statute. William 
Fox Amusement Co. v. McClellan, 114 
N.Y.S. 594, 62 Misc. 100. 


41. Symphony Theater Co. v. Ely, 
176 N.Y.S. 52, 187 App.Div. 757; Peo- 
ple ex rel. Bender v. Joyce, 161 N.Y.S. 
771, 174 App.Div. 574, 35 N.Y.Cr. 309; 
United Vaudeville Co. v. Zeller, 108 
N.Y.S. 789, 58 Mise. 16, 22 N.Y.Cr. 52; 
Gale v. Bingham, 110 N.Y.S. 12; 
Economopoulos v. Bingham, 109 N. 
Y.S. 728. See Moore v. Owen, 109 N. 
Y.S. 585, 58 Misc. 332, 22 N.Y.Cr. 58 
(dictum to same effect); People v. 
Finn, 110 N.Y.S. 22, 57 Misc. 659, 22 
N.Y.Cr. 55 (stating that whether a 
movie is within the statute depends 
on the method and purpose of the 
show, but holding that the exhibition 
of pictures illustrating lectures de- 
livered at the same time on the story 
of Joseph and his brethren and also 
an illustrated lecture on the lumber 


of any tragedy, comedy, opera, ballet, 
farce, negro minstrelsy, sparring con- 
test, trial of strength, or any part or 
parts therein, and any moving picture 
show of the same, or any circus, 
equestrian, dramatic performance or 
exercise, or any performance or exer- 
cise of jugglers, acrobats, club per- 
formers or rope dancers, or baseball 
games, where an admission fee is 
charged,” it has been held that the 
qualification with reference to an ad- 
mission fee is applicable only to base- 
ball games and that whether or not 
admission is charged is immaterial in 
determining whether a moving pic- 
ture exhibition is unlawful (State v. 
Goethal, 182 N.W. 9438, 44 S.D. 222), 
(2) but that “moving picture show 
of the same” limits the prohibitions 
on movies to cinematic representa- 
tions of such enumerated matters as 
precede that phrase, that is, movies 
displaying any “tragedy, comedy, op- 
era,’ etc., and that other movies are 
not prohibited so that a moving pic- 
ture exhibition of a “drama” or ‘“dra- 
matic performance’ was not within 
the spHoitpielen (State v. Goethal, su- 
pra). 


[b] Absence of admission fee and 
dependence on voluntary free con- 
tributions by the persons attending 
does not withdraw an exhibition from 
the prohibitions of such statute. 
Ames v. Gerbracht, 189 N.W. 729, 194 
Iowa 267. 


45. State v. Morris, 155 P. 296, 28 
Idaho 599, L.R.A.1916D 573. 
46. State v. Morris, supra. 


47. Economopoulos v. Bingham, 
109 N.Y.S. 728. 


48. Capital Theater Co. v, Com- 
monwealth, 199 S.W. 1076, 178 Ky. 
780. 
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offense, the operation of the statute cannot be evad- 
ed by resorting to a device or subterfuge by which 
admission is in reality collected, although in form 
not as such;*® but it has been held elsewhere that 
an exhibition is not unlawful, under such a require- 
ment, even though the statute forbids entertain- 
ments for which a fee is charged directly or indi- 
rectly, unless the exaction of a fee is made in such 
a manner that admission is directly conditioned on 
its payment.°® The operation of a moving picture 
show is not a work of necessity, charity, or com- 
fort, within the exceptions to the Sunday laws,”? 
and this has been held, although the proceeds of 
some or all of the performances on that day are to 
be donated to charity.®? 


Penny arcade. The operation of a penny arcade 
on Sunday is prohibited, it has been held, under a 
statute forbidding merchants, billiard table or ten- 
pin alley keepers, or other dealers to keep open on 
Sunday;*? but it is legal under statutes prohibit- 
ing shooting, hunting, fishing, playing, horse rac- 
ing, gaming, or other public sports, exercises or 
shows.°* 


Dancing. Specific statutory prohibitions exist in 


SUNDAY 


[§§ 48-49 j 


some jurisdictions on the operation of dance halls,”® 
and the legality of conduct in this connection is 
determined from the terms of the statutes.°® Dane- 
ing, not for the purpose of an exhibition or per- 
formance, but purely for the private amusement of 
the dancers, in quarters to which the public 1s not 
admitted nor fees collected, has been held not for- 
bidden by statutes prohibiting dances conducted as 
entertainments of the stage;°’ and operating a 
dance hall is not within statutes against “servile 
labor.””*§ 


Concerts. Under a statute prohibiting concerts on 
the Lord’s day except sacred music on the evening of 
the day, any concert at any time in the daytime of 
Sunday is prohibited.®® Concerts, at least those 
consisting of secular music played by professional 
musicians, are within a prohibition of unnecessary 
labor.®° 


[§ 49] (2) Outdoor Sports and Amusements. 
Outdoor games and pastimes, conducted in an or- 
derly fashion not calculated to disturb the rest or 
devotion of others, are not prohibited by provisions 


forbidding persons to practice on Sunday any un- 


lawful sports or diversion,®*! or to engage in public 


49. Economopoulos v. Bingham, {moving picture establishment within [a] Illustration.—Rev. Codes 
109 N.Y.S. 728; Sayeg v. State, (Tex.| the purview of the statute. Rex v.]| (1921) § 11039, against the keeping 
Cr.) 25 S.W.(2d) 865; Spooner v.| Thompson, 7 Alta.L. 40, 22 Can.Cr.Cas. | open or maintaining of dance halls, 
State, 182 S.W. 1121, 79 Tex.Cr. 44; | 78, 14 Dom.L.R. 175. or “any other place of amusement 
McLeod vy. State, 180 S.W. 117, 118, where any intoxicating liquors are 
"77 Tex.Cr. 365, L.R.A.1916B 1124. 51. Rosenbaum vy. State, 199 S.W.| sold,” “provided, however, that the 


“Taking into consideration the en- 
tire provision of the Code—that it 
“shall be unlawful for any place of 
public amusement to be open on the 
Sabbath for public amusement, and 
that the term ‘place of public amuse- 
ment’ shall be construed to mean the- 
-aters and such other amusements as 
are exhibited and for which an admis- 
sion fee is charged—it is, we think, 
clear, that it was the intent and pur- 
pose of the legislature to prohibit any 
such place to be open on Sunday where 
a remuneration was received and ac- 
cepted by the proprietor for keeping 
his place open and giving such public 
amusement. The silent solici- 
tor of contributions is but a substi- 
tute for a ticket seller, and such at- 
tempted evasion of the law cannot be 
ccountenanced.” McLeod v. State, su- 
pra. : 


fa] MDlustrations.—(1) The _ indi- 
rect requirement of a fee by raising 
the price of other articles or services 
furnished on the premises to those in 
‘attendance at the show is sufficient. 
FEconomopoulos vy. Bingham, 109 N 
Y.S. 728. (2) A proprietor of a mov- 
ing picture show, who gave an exhi- 
bition on Sunday and who ‘placed a 
container near the ticket stand for do- 
nations and who received donations, 
was guilty of violating the Sunday 
law, although he did not demand them 
as a condition to admittance. Sayeg 
v. State, (Tex.Cr.) 25 S.W.(2d) 865; 
McLeod v. State, 180 S.W. 117, 77 
Tex.Cr. 365, U.R.A.1916B) 1124, 


» 50. Rex v. Thompson, 7 Alta.L. 40, 
22)'Can-.Cr.Cas.) 78, 14; Dom: LAR.) 175. 


{a] Thus it was held that, where 
all who wished to- enter a movie the- 
ater on Sunday were admitted, but, 
in entering, had to go past a plate 
placed in the’ entrance in which ‘vol- 
untary” contributions might be depos- 
ited, at which 4 person was stationed 
to watch the plate and the entrants 
as they passed in, the circumstances 
did not bring the operation of the 


388, 131 Ark. 251, L.R.A.1918B 1109; 
State v. Kennedy, (Mo.App.) 277 S.W. 
943; State v. Smith, 198 P. 879, 19 
Okl.Cr. 184 [foll Binkley vi State, 
198 P. 884,-885, 19 OKI1.Cr. 199, 201; 
Ramsey v. State, 198 P. 886, 887, 888, 
19 Okl.Cr. 206, 207, 209, 426; State 
v. House, 198 P. 888, 19 Okl.Cr. 204; 
Treese v. State, 198 P.. 889, 19 Okl. 
Cr. 211]. See Gillooley v. Vaughn, 
110 So. 653, 92 Fla. 943 (refusing to 
hold the exhibition of movies a ne- 
cessity); Capital Theater Co. v. Com- 
monwealth, 199 S.W. 1076, 178 Ky. 
780 (holding that moving picture ex- 
hibitions were not to be considered as 
works of necessity, at least where the 
statute, after excepting matters of 
necessity and charity, specifically ex- 
cepted the maintenance and opera- 
tion-of certain transportation facili- 
ties, it being held that such specifica- 
tion manifested a legislative intention 
that the matters thus specified were 
not in themselves works of necessity, 
and that, if they were not, certainly 
a moving picture was not); Edwards 
v. McClellan, 118 N.Y.S. 181 (dictum 
to same effect). 


[a] Thus, even though the show 
was operated in a small town near 
a military cantonment where there 
were few or no other means of whole- 
some recreation or amusements on 
Sundays, the day on which the sol- 
diers quartered there were free, this 
has beén held insufficient to render 
the exhibition matter of necessity. 
Rosenbaum v. State, 199 S.W. 388, 131 
Ark. 251, L.R.A.1918B 1109. 


Rosenberg v. Arrewsmith, 89 
A. 524, 82 N.J.Eq. 570; Spooner v. 
State, 182 S.W. 1121, 79 Tex.Cr. 44. 


53. Fitchtenberg v. Atlanta, 54 S. 
EH. 938, 126 Ga. 62. 


ine People v. Flynn, 108 N.Y.S. 


55. See statutory provisions; 
case infra note 56. 


56. See case infra this note. 


and 


provisions of this section shall not 
apply to such dancing halls or pavil- 
ions aS are maintained or conducted 
in public parks or playgrounds where 
no admission is charged, and where 
good order is maintained, and where 
no intoxicating liquors are sold,’ was 
not intended to prohibit the opening 
only of dance halls where liquor was 
sold, the clause as to such places be- 
ing an added prohibition rather than 
a qualification of existing ones, and 
hence the keeping open of a dance hall 
at which no liquor was sold was an 
offense. Ex parte Klune, 240 P. 286, 
74 Mont. 382. 


57. Matter of Allen, 70 N.Y.S. 1017, 
34 Mise. 698, 15 N.Y.Cr. 453. See 
Suesskind vy. Bingham, 110 N.Y.S. 213, 
125 App.Div. 787 (dictum to same 
effect). 


58. State v, 
Barco 


. 


Stout, (OKI1Cr.) 276 


59. Stewart v. Thayer, 47 N.E. 420, 
168 Mass. 519, 60 Am.S.R. 407. 
§4 GO Bernard v. Lupping, 32 Mo. 
61. Com. v. Smith, 28 Pa.Dist. 638. 


See Com. v. Egler, 24 Pa.Dist. 939, 
43 Pa.Co. 90 (so holding, and holding 
further that the fact that the pro- 
ceeds from a game are devoted to 
charity does not take it out of the 
prohibition), Contra Com. vy. Rapp, 
23 Pa.Dist. 145. 


[a] Games in public parks.—The 
above rule is applicable as to such 
games, even though they are exercised 
in the public parks. Com. v. Smith, 
28 Pa.Dist. 638. Contra Com. v. Rapp, 
23 Pa.Dist. 145. : 


[b] Considered as necessity.—It 
has been suggested that, under pres- 
ent conditions of urban life, the indul- 
gence in an orderly manner in such 
recreation as is provided by outdoor 
athletic contests and exercises may 
be considered as a necessity. Com. 
v. Smith, 28 Pa.Dist: 638. u) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


Beg | 


_ sports, shows, and exercises.°2 A prohibition of 
_ public sports, games, or shows excludes from its 


operation those which are of a purely private charac- 
ter.°* Statutes prohibiting horse racing, cock fight- 
ing, card playing, or games of any kind on Sunday 
are confined in operation to games which, like those 
named, are primarily games of chance, having a dis- 
tinct immoral tendency, and do not prohibit ath- 
letic sports or exercises on that day.*+ Statutes 
prohibiting worldly employment and business on 
Sundays have been held prohibitory of commercial- 
ized athletic contests and expositions,®® and of the 
operation of fairs and expositions, to which admis- 
sion is charged,®® even though, as an incident to their 
daily opening, religious services are held upon the 
grounds;°* in like manner, the amusements and rec- 
reations within the exposition grounds are unlaw- 
ful.°& Where an earlier statute is specifically con- 
tinued in foree and declared not to be affected by 
the terms of a later one, entertainment projects law- 
ful under the former statute are lawful under its 


62. People v. Roach, 114 N.Y.S. 
742, 61 Misc. 42; People v. Hester- 


SUNDAY 


effect that philanthropic and public 
projects, such as parks and concerts, 


[60 C.J.] 1079 


successor.°® Although the conduct or exercise of 
outdoor sports and amusements otherwise lawful 
may be made unlawful by statute in the event that: 
a fee for admission thereto is charged,’® the charg- 
ing of admission is not of itself sufficient to render 
the conduct or exhibition of otherwise lawful sports 
or entertainments unlawful in the absence of any 
such statutory provisions." 


Baseball’? Although Sunday baseball is per se 
an offense under some statutes,7* it is not, under 
the statutes of most jurisdictions, unlawful of it- 
self,7* and commonly, its illegality, if there is any, 
is dependent on the character of the particular game 
or the manner in which it is played, rather than om 
the mere fact of playing generally.7> According to 
some authority participation in a baseball game as. 
player’® or manager*’ has been held not to be with- 
in statutory prohibitions of labor, even though the 
game is one to which the public is invited and for 


See Cheeves v. State, 114 P. 1125, 
5 Okl.Cr. 361 (holding that mere pri- 


berg, 89 N.Y.S. 498, 43 Misc. 510; Peo- 
ple v. De Mott, 77 N.Y.S. 249, 38 Misc. 
171, 16 N.Y.Cr. 551. See Chadwick 
Park Athletic Club v. Peasley, 142 N. 
Y.S. 586 (recognizing rule). 


63. People v. Poole, 89 N.Y.S. 778, 
44 Misc. 118, 15 N.Y.Ann.Cas. 150, 18 
N.Y.Cr. 407; Cheeves v. State, 114 P. 
1125, 5 Okl.Cr. 361. See Chadwick 
Park Athletic Club v. Peasley, 142 
N.Y.S. 586 (recognizing rule). 


[a] Incidental entertainment of 


_ others resulting from private sports 


does not bring them within a prohi- 
bition of public sports. _Cheeves v. 
State, 114 P. 1125, 5 Okl.Cr. 361. 


64. State v. Prather, 100 P. 57, 79 
Kan, 513, 2% LiR-A.N.S. 23, 132 Am. 
S.R. 339; Ex p. Neet, 57 S.W. 1025, 
157 Mo. 527, 80 Am.S.R. 638; St. Lou- 
is Agricultural, etc., Assoc. v. De- 
lano, 18 S.W. 1101, 108 Mo. 217 [aff 
37 Mo.App. 284, and overr State v. 
Williams, 35 Mo.App. 541]; Territory 
v: Davenport, 124 P. 795,17 N.M. 214, 
41 L.R.A.N.S. 407 [foll Territory v. 
Hart, 124 P. 798, 17 N.M. 222]. 


65. Walsh v. State, 136 A. 160, 33 
Del. 353 [aff 139 A. 257, 33 Del. 514, 56 
AER 810); “Com..\v. “Philadelphia 
American Baseball Club, 138 A. 497, 
290 Pa. 136, 53 A.L.R. 1027 [aff 8 Pa. 
Dist.&Co. 399]. See Com. v. Sher- 
man, 14 Pa.Dist.&Co. 4 (dictum to 
same effect). 


66. Com. v. Sesqui-Centennial Ex- 


‘hibition Assoc., 8 Pa.Dist.&Co. 77. 


[a] That amusements and diver- 
sions are free to public on Sundays, 
the admission fee covering all the 
charges for amusement, and that 
sales are prohibited as to all articles 
except official souvenirs, does not 
make such operation a work of char- 
ity within the exceptions in the stat- 
ute, Com. v. Sesqui-Centennial Ex- 
hibition Assoc., 8 Pa.Dist.&Co. 77. 


67. Com. v. Sesqui-Centennial Ex- 
hibition Assoc., supra. 


68. Com. v. Sesqui-Centennial Ex- 
hibition Assoc., supra. 


69. Rex v. The Stadium, (Que.) 18 
Dom.L.R. 85, 23 Can.Cr.Cas. 84, 50 
Can.L.J. 626. 

70. See statutory provisions; 
cases passim infra this section. 

71. Caldwell v. Shaughnessy, 51 


ue.Super. 146. See Com. v. Sher- 
ae 14 Pa.Dist.&Co. 4 (dictum to the 


and 


not otherwise violative of Sunday 
laws, are not rendered so by the col- 
lection of admission fees to meet the 
expense of such projects). 


72. “Base-ball” see 7 C.J. p 9382. 
73. See cases infra this note. 


[a] “Sporting.’—A general statu- 
tory prohibition of “sporting” on Sun- 
day has been held to render Sunday 
baseball unlawful. Seay v. Shrader, 
95 N.W. 690, 69 Neb. 245 [foll State v. 
O’Rourk, 53 N.W. 591, 35 Neb. 614, 
17 L.R.A. 830]. 


[b] “Playing.»—A statute (4 
Comp. St. [1910] p 5712 § 1), forbid- 
ding “playing at foot-ball, fives,” etc., 
“or any other kind of playing, sports, 
pastimes, or diversions,’ has been 
held prohibitory of Sunday baseball 
games. Baird v. Board of Recreation 
Com’rs of Village of South Orange, 
154 A. 204, 108 N.J.Hq. 91. 


74. Kan.—State v. Prather, 100 P. 
bu) Toca bid. 22 TRAN S.s26, Lot 
Am.S.R. 339. 


Mo.—Ex p. Neet, 57 S.W. 1025, 157 
Mo. 527, 80 Am.S.R. 638; St. Louis 
Agricultural, etc., Assoc. v. Delano, 
18 S.W. 1101, 108 Mo. 217 [aff 37 Mo. 
App. 284 and overr State v. Williams,.| 
35 Mo.App. 541]. 


N.M.—tTerritory v. Davenport, 124 
P. 795,17 N.M. 214, 41 L.R.A.N.S. 407 
[foll Territory v. Hart, 124 P. 798, 17 
N.M. 222]. 


N.Y.—People v. Roach, 114 N.Y.S. 
742, 61 Misc. 42; Ontario Field Club 
v. McAdoo, 107 _N.Y.S. 295, 56 Misc. 
285; People v. Hesterberg, 89 N.Y.S. 
498, 43 Misc. 510; People v. De Mott, 
77 N.Y.S. 249, 38 Misc. 171, 16 N.Y.Cr. 
551. See’ Velodrome Co. v. Stengel, 
155 N.Y.S. 575,-91 Misc. 580, 33 N.Y. 
Cr. 513 (dictum to same effect); 
Southern Tier Baseball Assoc. v. El- 
mira, L204 NoY.s. 130, 695 Mise. 53% 
People v. Poole, 89 N.Y.S. 773, 44 Misc. 
118, 15 Ann.Cas. 150, 18 N.Y.Cr. 407; 
Chadwick Park Athletic Club v. Peas- 
ley, 142 N.Y.S. 586 (last three recog- 
nizing rule). 


Pa.—Com. v. Smith, 28 Pa.Dist. 638; 
Com. v. Sherman, 14 Pa.Dist.&Co. 4. 
Contra Com. v. Egler, 24 Pa:Dist. 
939, 48 Pa.Co. 90; Com. v. Rapp, 23 


Pa.Dist. 145; Lewis v..Com., /3 Pa. 
Dist.&Co. 549. 
Tex.—Ex parte Roquemore, 131 S. 


W. 1101, 60 Tex.Cr. 282, 32 L.R.A.N.S. 
1186. 


vate sports and games are lawful): 
Crook. v. Com.;.136 S:E. 565, 147 Vas 
593, 50 A.L.R. 1043 (dictum recagniz— 
ing that a purely amateur game om 
Sunday, participated in by nonpro- 
fessional players only and not con- 
ducted for profit, is not within the 
statutory prohibitions). 


[a] In Quebec Sunday baseball, 
even though played by professional 
teams and although admission is ecol— 
lected for it, having formed a part 
of the customs of the province, is: 
not prohibited by the Lord’s Day Act 
of the Dominion .of Canada, which: 
contained an express saving clawse im 
favor of matters authorized by exist- 
ing law or custom; nor is it prohibit— 
ed by provincial legislation declara-- 
tory, in this regard, of the same mat~ 
ters as are contained in the Dominion 
Act. Caldwell v. Shaughnessy, 51 
Que.Super. 146. 


[b] | In Tennessee it has been hela 
that statutes passed before baseball 
playing was known or such a game 
existed do not include within their 
prohibition the engaging in such @ 
game, even by a professional team, 
since the legislature at the time of 
passage could not have had the game 
in mind, and hence could not have 
intended to forbid it. State v. Nash- 
ville Baseball Ass’n, 211 S.W. 357, 
141 Tenn. 456, 4 A.L.R. 368. 


75. See cases infra notes 82-95. 


[a] Baseball playing as breach of 
peace.—(1) In those jurisdictions fol- 
lowing the rule that every indictable 
misdemeanor is a breach of the peace, 
the playing of baseball on Sunday im 
such manner as to violate the laws: 
on Sunday observance is a breach of 
the peace (Ex p. Carroll, 9 OhioDec. 
(Reprint) 261, 12 Cine.L.Bul. 9), (2) 
but, elsewhere, unless accompanied 
by some actual disturbance of the 
peace and good order of the day, it 
is held not to constitute disorderly 
conduct nor a breach of the peace 
(Yerkes v. Smith, 122 N.W. 223, 157 
Mich. 557; Com. v. Glick, 21 Pa.Dist. 
690; Com. v. Meyers, 8 Pa.Co. 4357 
Com. v. Sherman, 14 Pa.Dist.&Co. 4).. 


76. Territory v. Davenport, 124 P. 
795, 17 N.M. 214, 41 L.R.A.N.S. 407 
[foll Territory v. Hart, 124 P. 798, 17° 
N.M. 222). ; 


77. ‘Territory v. Davenport, 124 P 
795, 17 N.M. 214, 41 L.R.A.N.S. 407° 
[foll Territory v. Hart, 124 P. 798, 17% 
N.M. 222]. 
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which a fee is charged;78 nor within a prohibition 
of “attending” a public meeting;*® but, according 
to other authority, the engaging in a game of base- 
ball by an umpire®® or professional player®? is “la- 
boring at” a “trade or calling,” within the terms of 
a Sunday law forbidding such conduct. If conduct- 
ed for profit by corporations or others organized for 
that purpose or participated in by players to whom 
playing is a regular occupation, baseball games are 
unlawful under laws prohibiting engaging in worldly 
business or employment of one’s ordinary calling on 
Sundays;*? but, under such statutes, amateur or 
semiprofessional baseball games, carried on at such 
places as will not interfere with Sunday rest or 
worship, without the charging of admission or other 
commercialization of the sport, are not unlawful.** 
Under prohibitions of public sports, exercises, and 
shows, the game is not illegal unless played in such 
a manner as to interrupt the repose and religious 
liberty of the community,** and has been held not 
to be unlawful, where no admission is charged and 
no invitation to attend extended to the publie,*® 
even though played in a place where it is possible for 
members of the public to witness it;S® but, under 
such statutes, baseball games on Sunday, to which 
the public is invited and for which an admission 
fee is charged, are unlawful;*’ and, indeed, there 
is considerable authority to the effect that an invi- 
tation to the public, even without the requirement 
of an admission fee, renders the game unlawful,*® 
at least where it is conducted for gain.®® The fact 
-that the proceeds are to be donated to charity does 
not, it has been held, make the game any the less 


78. Territory v. Davenport, 124 P. 


SUNDAY 


107 N.Y.S. 295, 56 Misc, 285; 
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unlawful.®° Publie professional baseball has been 
held illegal under statutes prohibiting being present 
on Sunday at any “dancing or publie diversion, show, 
or entertainment,” or taking part in “any sport, 
game, or play.’”’®1 Baseball playing has been held 


not to be included within Sunday laws directed to 4 


a prohibition of games of chance or similar immoral 
tendency on Sunday,®? or the keeping open of places 
of “public amusement,” when that term is defined 
elsewhere in the statute as “circuses, theaters, varie- 
ty theaters and such other amusements as are ex- 
hibited and for which an admission fee is charged.”?* 
Public baseball is included as a game within the 
operation of general provisions applying to the 
“publie exhibition of any entertainment, play, opera, 
circus, animals, gymnastics, game, dance or dances, 
or vaudeville performance” on Sunday ;°* and games 
by professional players to which the public is invit- 
ed are within a prohibition of “unlawful” games, 
sports, or diversions, although no admission is 
charged and no excessive noise or disturbance re- 
sults.°> Whether the collection of fees for admis- 
sion is an essential element in the offense depends 
on the terms of the statutory prohibition,®® and, if 
it is not made so by statute, the playing of a base- 
ball game may be a violation of the Sunday laws, 
even though the public is admitted free of charge 
to the game.®* . Where the collection of an admis- 
sion fee is a material circumstance to the existence 
of the offense, the operation'of the law may not be 
evaded by collecting such a fee in an indirect fash- 
ion,®® and there is some authority holding even a 
solicitation for voluntary contributions from spec- 


Cheeves |] disturbed, even though an admission 


795, 17 N.M. 214, 41 L.R.A.N.S. 407 
[foll Territory v. Hart, 124 P. 798, 17 
N.M. 222]. 


79. Territory v. Davenport, 124 P. 
795, 17 N.M. 214, 41 L.R.A.N.S. 407 
{foll Territory v. Hart, 124 P. 798, 17 
N.M. 222]. 


80. Crook v. Commonwealth, 136 
S.B. 565, 147 Va. 593, 50 A.L.R. 1043. 


81. Crook v. Commonwealth, su- 
pra. See Levering v. Williams, 106 
A. 176, 1384 Md. 48, 4 A.L.R. 374 (hold- 
ing that an ordinance permitting the 
playing of all baseball games, where 
no admission was charged, was inval- 
jd as being inconsistent with a stat- 
ute prohibiting laboring or compelling 
to labor, as baseball playing, at least 
when performed. by professional play- 
ers, was labor within the sense of the 
atatute). 


82. Commonwealth v. American 
Baseball Club of Philadelphia, 138 A. 
497, 290 Pa. 136, 53 A.L.R. 1027 [aff 8 
Pa.Dist.&Co. 399]; Com. v. Sherman, 
14 Pa.Dist.&Co. 4. 


83. Com. v. Sherman, supra. Con- 
tra Com. v. Rapp, 23 Pa.Dist, 145. 


84. People v. Roach, 114 N.Y.S. 
742, 61 Misc. 42; People v. Hester- 
_ berg, 89 N.Y.S. 498, 48 Misc. 510, 18 
N.Y.Cr. 403; People v. De Mott, 77 
N.Y.S. 249, 38 Misc. 171, 16 N.Y.Cr. 
Bok. See Chadwick Park Athletic 
Club v. Peasley, 142 N.Y.S. 586 (rec- 
ognizing rule). 


85. People v. Roach, 114 N.Y.S. 
742, 61 Mise. 42; Cheeves v. State, 
114 P. 1125, 5 Okl.Cr. 361. See Peo- 


ple v. Poole, 89 N.Y.S. 778, 44 Misc. 
LPS biwN, YoAnn. Cas: 150, WIN /Gr: 
407 (recognizing rule). 


86. Ontario Field Club v. McAdoo, 


v. State, 114 P. 1125, 5 Okl.Cr. 361. 


87. In re Rupp, 53 N.Y.S. 927, 33 
App.Div. 468; Greater Newburgh 
Amusement Co. v. Sayer, 142 N.Y.S. 
69, 81 Misc. 307; Southern Tier Base- 
ball Assoc. v. Day, 125 N.Y.S. 733, 69 
Misc. 53; Ontario Field Club v. Mc- 
Adoo, 107 N.Y.S. 295,:56 Mise. 285; 
Brighton Athletic Club v. McAdoo, 94 
N.Y.S. 391, 47 Misc. 482; People v. 
Poole, 89 N.Y.S. 773, 44 Misc. 118, 18 
Noy. Amn Cas:01150), 5S SS NeveCre 407% 
People v. Ebbets, 172 N.Y.S. 599, 36 
N.Y.Cr. 117; Cheeves v. State, 114 P. 
1125, 5 Okl.Cr. 361. See Velodrome 
Co. v. Stengel, 155 N.Y.S. 575, 91 Misc. 
580, 33 N.Y.Cr. 518; People v. Roach, 
114 N.Y.S. 742, 61 Mise. 42 (both dic- 
tum to same effect). 


“The prohibition is clear against 
Sunday games which are advertised, 
to which the general public are in- 
vited, and which they attend in great 
numbers, and to witness which mon- 
ey is charged, directly or indirectly, or 
which are conducted for financial 
profit. This is not the wholesome rec- 
reation of the individual which the 
law will not prevent. It may be sport, 
but it is public sport, and _a quasi 
business undertaking.” Brighton 
Athletic Club v. McAdoo, 94 N.Y.S, 
391, 3892, 47 Mise. 432. 


88. Greater Newburgh Amusement 
Co. v. Sayer, 142 N.Y.S. 69, 81 Misc. 
307; Southern Tier Baseball Ass’n 
of Elmira v. Day, 125 N.Y.S. 733, 69 
Mise. 58; People v. Demerest, 107 N. 
Y.S. 549, 56 Misc. 287; Paulding. v. 
Lane, 104 N.Y.S. 1051, 55 Misc. 37. 
See Velodrome Co. v. Stengel, 155 N. 
Y.S. 575,,91 Misc. 580, 582, 33 N.Y.cCr. 
518 (‘‘Where an admission fee is 
charged, even though the peace be 
not disturbed, or where the peace is 


fee be not charged, or where the game 
is open to the public whether or not 
an admission fee be charged, or 
whether or not the peace be disturbed, 
the law is violated’); People v. Eb- 
bets, »172>°N-Y:S. 599; <86° N.Y.Cro" 127 
(dictum to same effect). 


89. People v. Demerest, 107 N.Y.S. 
549, 56 Mise. 287. 


90. People vy. Ebbets, 172 N.Y.S. 
599, 36 N.Y.Cr, 117, 


91. Kremsreiter v. Boddenhagen, 
173 N-W. 295, 169 Wis. 515. 


92. State v. Prather, 100 P. 57, 79 
Kan. 513, 21 L.R.A.N.S. 23, 131. Am. 
S.R. 339; Ex parte Neet, 57 S.W. 1025, 
157 Mo. 527, 80 Am.S.R. 638; St. Lou- 
is Agricultural, ete., Assoc. v. Delano, 
18 S.W. 1101, 108 Mo. 217 [aff 37 Mo. 
App. 284 and overr State v. Williams, 
35 Mo.App. 541]; Territory v. Daven- 
port, 124 P. 795, 17 N.M. 214, 41 L.R.A. 
N.S. 407 [foll. Territory vy. Hart, 124 
P. 798, 17 N.M. 222]. 


Construction restricting statutes to 
dare agen chance see supra text and 
note 64, 


93. Ex parte Roquemore, 131 S.W. 
LEOL, (60. ex. Crju282.4 $2) Tava NaS) 
1186. 

94. 


Siddons v. Edmonston, 4 is 
DAG. 4b Sse ee 


95. Commonwealth v. Coleman, 60 
Pa.Super. 380. 


96. See cases infra notes 97-1. 
97. 
Md. 385; 
Super. 380; 


see cases supra notes 88, 95. 
98. People v. Demerest, 107 N.Y.S. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


legislation.® 


549, 56 Misc. 287; Ontario Field Club 
v. McAdoo, 107 N.Y.S. 295, 56 Misc. 
285; People -v. Ebbets, 172 N.Y.S. 599, 
36 N.Y.Cr. 117. See Com. v. Sherman, 
14_Pa.Dist.&Co. 4 (recognizing rule). 


[a] Rule applied.—(1) The selling 
of score cards for a game and ad- 
mittance on presentation of such 
score cards has been held equivalent 
in effect to the direct collection of 
fees for admission. Ontario Field 
Club v. McAdoo, 107 N.Y.S. 295, 56 
Mise. 285. (2) Where, preceding a 
ball game, a concert and other exer- 
eises were given on the ball grounds 
for which admission was charged 
with the added statement that pa- 
trons paying admission to the con- 
cert might remain for the ball game, 
and after the termination of the con- 
cert the ball field was thrown open 
free to such members of the public 
as could be accommodated in the re- 
maining seats, the circumstances were 
sufficient to make out the offense. 
People v. Ebbets, 172 N.Y.S. 599, 36 
NSY Cr ALi. 


$9. People v. Demerest, 107 N.Y.S. 
549, 56 Misc. 287. 


1. Com. v. Sherman, 14 Pa.Dist.& 
Co. 4. 


2. See cases infra this note. 


[a] MTlustrations.—(1) An express 
statutory prohibition against playing 
baseball on Sunday where a fee is 
charged, discriminates between free 
exhibitions and those for which ad- 
mission -is required, and renders 
players in the latter-sort of game 
guilty of Sabbath breaking irrespec- 
tive of whether such fee is paid di- 
rectly to the players or their agent, 
or to some person or company hiring 
them regularly for a fixed: compen- 
sation. State v. Hogreiver, 53 N.H. 
921, 152 Ind. 652, 45 L.R.A. 504. (2) 
Under such statute, the fact that a 
fee was charged for seats to the 
game, although at another place 
near-by spectators might witness the 
game without paying anything for 
the privilege and were allowed to do 
so without molestation, was suffi- 
ecient to render the game unlawful. 
Heigert v. State, 75 N.H. 850, 37 Ind. 
App. 398. (3) Where an exception 
exists in the Sunday laws in favor 
of ball games at described places on 
certain hours of Sunday, ball'playing, 
even by a professional player and at 
a public game to which admission is 
charged, is legal in so far as conduct- 
ed in accordance with the statute. 
Carr v. State, 93 N.E. 1071, 175 Ind. 
241, 32 L.R.A.N.S. 1190. (4) Under 
an ordinance prohibitory of the play- 
ing of “ball,” a game of Sunday base- 
ball, regardless of the fact that it 
was conducted quietly and privately, 
without any invitation to the public 
or collection of admission, was an of- 
fense. Hiller v. State, 92 A. 842, 124 
Md. 385. 

3. See cases supra note 2. 


4. Crook v. Com., 136 S.E. 565, 147 


tators sufficient for this purpose;®® but elsewhere, 
unless it is a mere subterfuge for an admission 
fee, the taking up of a voluntary collection from 
the spectators in an orderly manner is held insuf- 
ficient to render the game unlawful.1 
where there are statutory provisions dealing in terms 
with baseball, as, for instance, prohibiting it whol- 
ly or to some extent,” the legality and consequences 
of the act are determined by the provisions of such 
l Whether a particular baseball game 
is within exceptions of necessity or charity, so ex- 
pressed as to extend to the prohibition under which 
such games are forbidden, is to be determined on 


SUNDAY 


Of course, 


athleties.12 


Va. 598, 50 A.L.R. 1048. See Dunham 
v. Binghamton, etec., Baseball Assoc., 
89 N.Y.S. 762, 44 Mise. 112 (to same 
effect). 


5. See supra text and notes 72—4. 
6. Com. v. Smith, 28 Pa.Dist. 638. 
7. Lennig vy. Newkirk, 7 N.J.L.J. 
87; Lakeside Inn Corp. vy. Com., 114 


S.E. 769, 134 Va. 696. 


[a] Operation of public pool.—(1) 
Where the opening of a public swim- 
ming pool on Sunday tended to pre- 
vent disorder or indecent exposures 
by persons along the streams, the 
premises around the pool being kept 
in an orderly and quiet manner, and 
the work done there being morally fit 
and proper to be done on Sunday, the 
work of conducting such pool was a 
necessity within the meaning of the 
Sunday Law. Lakeside Inn Corpora- 
tion. vy. Commonwealth, 114 S.E. 769, 
134 Va. 696. (2) Where keeping open 
a public swimming pool on Sunday 
was a work of public necessity with- 
in the meaning of the Sunday law, the 
fact that incidentally certain persons 
were laboring for the purpose of tak- 
ing tickets, distributing towels, or 
acting as life guards did not consti- 
tute an offense within the statute. 
Likeside Inn Corp. v. Com., supra. 


8 Kreider v, State, 147 S.W. 449, 
103 Ark. 438. 


[a] Specific prohibition of “run- 
ning” horse for pastime.—A statute, 
providing that anyone engaging on 
Sunday “in the running of any sin- 
gle horse for any bet or-wager on 
the speed of such horse, or for pas- 
time or for amusement without any 
bet or wager, or [who] shall be en- 
gaged in any cock fight on any bet 
or wager, or for pastime without bet 
or wager,’ was not confined to prohib- 
iting horse racing as a sport or ex- 
hibition or for development of its 
speed, but prohibits all running of 
horses for pastime or amusement, 
even the private amusement of the 
person riding. Kreider y. State, 147 
S.W. 449, 108 Ark, 438. 


Riding or walking for exercise as 


traveling see infra § 52, text and 
note 60. 
' 9. Walsh y. State, 189 A. 257, 33 


Del. 514, 56 A.L.R. 810 [aff 136 A. 160, 
33 Del. 353]. 


fa] Thus (1) under statutes pro- 
hibiting worldly employment, labor, 
or business, the conducting of a pro- 
fessional football game on Sunday, to 
which the public is admitted and for 
which a fee is charged is an offense, 
regardless of the fact that those play- 
ing or managing the game are not 
engaged in business of their ordinary 
calling and that the game was played 
in an ordinarily quiet and orderly 
fashion, bearing in mind the character 
of the game itself. Walsh v. State, 
139 A. 257, 33 Del. 514, 56 A.L.R. 810 
[aff 136 A. 160, 33 Del. 353]. (2) Such 
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the circumstances under which it was played.* 


Miscellaneous athletic contests or exercises. 
same principles as those set out in connection with 
ball games> have been announced and applied to 
a variety of other outdoor sports, games, or exer- 
cises, such as lawn tennis,® bathing,’ riding,® foot- 
ball,® golf,1° bicycle or motor cycle races in a velo- 
drome,'! or other exhibitions of racing and general 
Under statutes extending only to acts 
or matters tending to the disturbance of the day,?* 
athletic exercises conducted without any disturb- 
ance in a private place are not unlawful.'4 


The 


a game could not be held a work of 
charity or necessity within the excep- 
tions in such statute. Walsh v. State, 
supra. (3) However, the mere play- 
ing .of the game for the purpose of 
exercise or recreation, without mak- 
ing a business of it by commercial- 
izing it, is not of itself prohibited by 
such a statute. Walsh vy. State, su- 
pra. 


10. Palmetto Golf Club v. Robin- 
son, 141 S.E. 610, 143 S.C. 347. 


[a]. Thus (1) a statute prohibiting 
“public sports or pastimes, as bear 
baiting, bull baiting, football playing, 
horse racing, interludes or common 
pPlays,- or other games, exercises, 
sports, or pastimes,’’ does not, it has 
been held, make it illegal to play golf 
on Sunday. Palmetto Golf Club’ v. 
Robinson, 141 S.E. 610, 143 S.C. 347. 
(2) But a provision that “no trades- 
man, artificer, workman, laborer or 
other person whatsoever, shall do or 
exercise any worldly labor, business, 
or work of their ordinary callings up- 
on the Lord’s Day” prohibits one en- 
gaging, in the line of his usual busi- 
ness, aS a professional, and instruc- 
tor, or a caddie, in the playing of 
golf, and further makes it unlawful 
for a person owning, leasing, keeping, 
or maintaining golf links to exercise 
such business on Sunday. Palmetto 
Golf Club vy. Robinson, supra. : 


[b] Operation of miniature golf 
course has been held to be within a 
prohibition of laboring at a trade or 
calling and not, as matter of law, to 
be within an exception in favor of 
works of necessity or charity. Broad- 
Grace Arcade Corp. v. Bright, 48 F. 
fed. 348. [aff 52 S.Ct. 137, 76 L.Ed. 


. 


11. Velodrome Co. v. Stengel, 155 
N.Y.S.. 575, 91 Mise. 580, 33 N.Y.Cr. 
Re 513. ; 


12. Koelble v. Woods, 
704, 96 Misc. 638. 


[a] Although for patriotic pur- 
pose and in aid of charity, to which 
it is proposed to dedicate the receipts, 
public races and other athletic exer: 
cises, to which the public is invited 
and at which an entrance fee is charg- 
ed, are forbidden under provisions re- 
lating to ‘‘public sports, exercises, or. 
shows.” Koelble v. Wood, 159 N.Y.S. 
704, 96 Misc. 63. 


13. Disturbance to public as ele- 
nats in Sabbath breaking see supra 
2, 


14. People v. Dennin, 35 Hun 327, 
3.N.Y.Cr. .127.....But. see ,Koelble v: 
Woods, 159 N.Y.S. 704, 96 Misc. 63 
(criticizing the principal case and 
stating, in a dictum, that it is not 
the law at present). 


[a] Tossing ball back and forth, 
on the private premises of one of the 
participants, was no offense under 
such statutes. People v. Dennin, 35 
Hun 327, 3 N.Y.Cr. 127. 


159 N.Y.S. 
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Aérial exhibitions. An exhibition of aviation as 
a spectacle at an amusement park on Sunday has 
been held to be within a prohibition of labor;*® and 
so has a balloon ascension conducted in like man- 
ner.1° 


Hunting, shooting, or fishing. By statutes in some 
jurisdictions, hunting, shooting, or fishing on Sun- 
day is expressly designated as an offense;'* the very 
performance of the act itself and not the character 
or result of the act is the matter comprehended by 
such statutes.18 The language and purpose of such 
statutes is to forbid all shooting, hunting, or fishing, 
as the case may be, on Sunday, save such as comes 
within exceptions applicable thereto.t® Such an 
operation has in some jurisdictions been given to 
statutes prohibiting hunting, fishing, shooting, “or 
other public” sports, exercises, etc.;7° but elsewhere 
it is held that, under such statutes, the enumerated 
acts must themselves be public before their com- 
mission is an offense, and that private hunting, shoot- 


15. Ewing v. Halsey, 272 P. 187, 


SUNDAY 


ticular manner dnd at particular plac- 


be.) D ee, Rae Vik 3 wt ye Sat fe eg Ae ees i 


[§§ 49-50 


ing, ete. are not forbidden.” Within statutes pro- 
hibiting willful or wanton shooting, the shooting 
must be of that character, and the mere fact that 
it was not actually in defense of person or property 
is not such as to make it unlawful.?? 


[§ 50] t. Telegraph Companies.?* Under statutes 
prohibiting labor, or servile labor or work, on Sun- 
day, except for works of necessity or charity,** or 
forbidding, subject to the same exception, the pur- 
suit of one’s usual avocation, or of work of one’s 
ordinary ecalling,?® it is not per se unlawful to keep 
open on Sunday telegraph offices on established 
telegraph lines,?® and transmit messages over the 
same;2* not, all telegraphy is, however, a work of 
necessity as a matter of law,?® and telegraph com- 
panies may not transact on that day a general busi- 
ness as on other days;?® the transmittal of tele- 
graphic messages concerning ordinary business or 
social affairs is prohibited ;°° but the company may 
receive, transmit, and deliver all messages having 


graphy is a work of necessity. There 


127 Kan. 86. 


16. Brunnett v. Clark, Sheld. (N. 
¥.) 500. 
17. See statutory provisions; and 


eases infra notes 18-22. 


[a] Common law.—In the absence 
of a statutory prohibition applicable 
thereto, fishing on Sunday is not un- 
lawful. Nelson v. Pyramid Harbor 
Packing Co., 30 P. 1096, 4 Wash. 689. 


'  Constitutionality under guaranty of 
right to bear arms see supra § 11 text 
‘and note 74. ; 


18. Smith v. State, 50 Ala. 159; 
‘Peo. v. Moses, 35 N.E. 499, 140 N.Y. 
214; Walter v. State, 16 OhioCir.Ct. 
N.S. 523 [aff 3 OhioN.P.N.S. 3]; Com. 
wv. Rothermal, 30 Pa.Co. 145. See Com. 
v. Jayne, 32 Pa.Co. 126 (dictum to 
same effect). ; 


[a] Fishing quietly in private 
‘pond is within such prohibition, at 
jJeast where it is done at a place where 
others may observe it. People v. 
Moses, 35 N.E, 499, 140 N.Y. 214, 11 N. 
Ve Gre 38. 


[b] Fishing as breach of peace.— 
It has been held that, even under 
such statutes, fishing does not neces- 
sarily constitute a breach of the 
peace. Com. vy. Jayne, 32 Pa.Co. 126. 


{c] Whether any fish are caught 
is immaterial; and so are the kind 
of fish fished for, the size of the fish 
eaught, and the means employed in 


fishing. Com. v. Rothermal, 30 Pa.Co. 
145. 
-{d] Single act of ‘shooting is 


enough under such a statute and it is 
mot essential that the shooting be re- 
peated. Smith v. State, 50 Ala. 159. 


fe] Removing net (1) placed ina 
river on some other day, and even by 
some other person, is fishing within 
the statute (Com. y. Gushinski, 10 
Pa.Dist.&Co. 202), (2) and is not usu- 
ally to be deemed as a work of mercy 
toward the fish ensnared therein, so 
as to fall within a statutory excep- 
tion in favor of works of charity and 
necessity (Com. v. Gushinski, supra). 


19. Smith y. State, 50 Ala. ‘159; 
Walter y. State, 16 OhioCir.Ct.N.S. 
523 [aff 3 OhioN.P.N.S. 13]; Com. vy. 
Rothermal, 30 Pa.Co. 145; People v. 
Moses, 35 N.E. 499, 140 N.Y. 214, 11 
N.Y.Cr. 8. See Sickles. v. Sharp, 13 
Johns, (N.Y.) 497 (holding that a 
statute prohibiting fishing in a par- 


es on Sunday was to be strictly con- 
strued against anyone so fishing). 


[a] Hunting by farmer of crop- 
destroying birds and animals, not 
protected by statute, on his own land, 
has nevertheless been heid prohibit- 
ed under such a _ statute, at least 
where by another statute the right 
to destroy protected animals found 
damage feasant is accorded ‘‘except 
on Sunday.” Walter v. State, 16 Ohio 
Cir.Ct.N.S. 5238 [aff 38 OhioN.P.N-S. 
13]. See State v. Gilletto, 120 A. 
567, 98 Conn. 702 (to same effect). 


20. People v. Moses, 35 N.E. 499, 
140 N.Y. 214, 11 N.Y.Cr. 8. And see 
cases passim supra notes 18, 19. 


21. State v. Davis, 164 N.W. 698, 
38 N.D. 68. 


22. Manning y. State, 64 S.E. 710, 
6 Ga.App. 240. ° 


[a] Shooting mad dog on Sunday 
is permitted under such statutes, al- 
though there was no present danger 
from it, and even though at the time 
when shot at it was fleeing. Manning 
v. State, 


23. Duty of company to receive or 
transmit Sunday messages see’ Tele- 
graphs and Telephones [37 Cyc 1663]. 


24 See statutory provisions; and 
cases passim infra notes 26-31. 


25. See statutory provisions; 
cases passim infra notes 26-31, 


26. Cleary v. State, 19 S.W. 313, 56 
Ark. 124; Western Union Tel. Co. v. 
Yopst, 20 N.E. 222, 118 Ind. 248, 3 L. 
R.A. 224, 


[a] Reason for rule.—The tele- 
graph companies are permitted to re- 
main open because the occurrence of 
emergencies involving life or great 
public or private interest renders ijt 
essential that that method of com- 
munication be available. Western 
Union Tel. Co. v. Yopst, 20 N.E. 222, 
118 Ind. 248, 3 L.R.A. 224. 


27. Cleary v. State, 19 S.W. 313, 56 
Ark. 124; Western Union Tel. Co. v. 
Yopst, 20 N.E. 222, 118 Ind. 248, 3 
lest 224, And see cases infra note 


28. Rogers v. Western Union Tel. 
Co., 78 Ind, 169, 41 Am.R. 558; Kiley 
v. Western Union Tel. Co., 39 Hun 
158 [aff 16 N.E. 75, 109 N.Y. 281]. 


“Courts cannot declare, as matter 
of law, that the business of tele- 


and 


64 S.E. 710, 6 Ga.App. 2405 


are, doubtless, many cases in which 
the sending and delivery of a mes- 
sage would be a work of necessity 
within the meaning of our_ statute. 
But we cannot judicially declare that 
all contracts for the transmission of 
telegraphic messages are to be deem- 
ed within the statutory exception. 
Whether the contract is within the 
exception must be determined,'as a 
question of fact, from the evidence 
in each particular case.” Western 
Union Tel. Co. v. Rogers, 78 Ind. 169, 
170, 41 Am.R. 558. 


29. Willingham v. Western Union 
Tel. Co., 18 S.E. 298, 91 Ga. 449; West- 
ern Union Tel. Co. v. Hutcheson, 18 
S.B. 297, 91 Ga. 252; Western Un- 
ion Tel. Co. v. Yopst, 20 N.E. 222, 118 
Ind. 248, 3 L.R.A. 224. See Burnett 
v. Western Union Tel. Co., 39 Mo.App. 
599 (recognizing rule). 


30. Willingham v. Western Union 
Tel. Co., 18 S.I. 298, 91 Ga..449; West- 
ern Union Tel. Co. v. Hutcheson, 18 S. 
EK. 297, 91 Ga. 252; Western Union 
Tel, Co. v. Rogers, 78 Ind. 169, 42.Am,. 
R. 558; Kiley. v. Western Union Tel. 
Co., 39 Hun 158 [aff 16.N.E. 75, 109 
N.Y. 231]. See Western Union Tel. 
Co. v. Yopst, (Ind.) 11 N.E. 16 (rec- 
ognizing rule). 


[a]. Messages held not matter of 
charity or necessity.—(1) A message 
merely announcing the time of arrival 
of a person in another city, withext 
any information as to the relation of 
the sender and sendee, or the purpose 
of the journey, or other circumstanc- 
es, is not, on its face, within the op- 
eration of the statutory exceptions. 
Western Union Tel. Co. v. Henley, 
54. N.E. 775, 23 Ind,App. 14. (2) A. 
message announcing the visit of a 
son, together with a guest, was not, 
on its face, related to matters of ne- 
cessity or charity so as to be lawfully 
subject’ of transmission on Sunday. 


Western Union Tel. Co. vy. Hutcheson, - 


18 S.H. 297, 91 Ga. +252. (3) A mes- 
sage reading “Meet the E. T. train at 
3 o’clock”’ was not sufficient to make 
the existence of any matter of neces- 
sity or charity, justifying its sending 


apparent. Willingham vy. Western 
Union ‘Tel. Co., 18 S.B.. 298, 91 ‘Ga. 
449. (4) A message reading “Come 


up in morning; bring all” was not, 
on its face, indicative of any matter 
of necessity or charity, bringing its 
transmission within the statutory ex- 
ceptions. Rogers v. Western Union 
Tel. Co., 78 Ind. 169, 41 Am.R. 558. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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¥ reference to matters of necessity or charity.21 How- 
_ ever, telegraph companies cannot, under statutes pro- 


hibiting Sunday labor, unless a ease is brought with- 


in the statutory exceptions, employ Sunday as a day 
for establishing new lines,*? or for putting in new 


offices on lines already established;32 and the mere 


a fact that it is desirable to do so on Sunday in order 


to lessen the hazard of accidents to trains depend- 
ing on telegraph lines is not sufficient to show ne- 
cessity where it does not appear that such trains 
could not be stopped on some other day long enough 
to accomplish the purpose without serious incon- 
venience or hindrance.*+ 


[§ 51] u. Tobacco, Cigars, Etc. Sales of cigars 
or tobacco are within statutes prohibiting business 
transactions,**® or engaging in worldly employment 
on Sundays,°° or the offering or exposing for sale 
of goods, wares, or merchandise;** or forbidding 
the pursuit of business or work in one’s ordinary 


 ealling,?’ or the doing or exercising by any merchant 
a §) ? 


831. Western Union Tel. Co. v.| day of a 


SUNDAY 


message reading 
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tradesman, artificer, laborer, or other person of any 
worldly labor, business, or work of his ordinary 
cealling,*® where such sale is in fact in pursuance 
of the work ordinarily engaged in by the seller,*® 
but not otherwise.41 The keeping open of a cigar 
stand and selling cigars or tobacco therefrom, to 
ordinary boarders and customers on Sunday, by a 
hotel keeper, is forbidden by such statutes,*? and it 
is a violation of Sunday laws against keeping open 
shop to continue the operation of an establishment 
for the sale of such commodities.4? The sale of such 
articles on Sunday,** even to habitual users there- 
of,*® has been held not to be a work of necessity 
or charity, as a matter of law, at least where they 
are not sales by hotel keepers to traveling guests 
who have had no opportunity to supply themselves 
for the day;*® nor, conversely, is the purchase of 
such articles within those exceptions;** and, fur- 
ther, such commodities are not within an exception 
prohibiting the sale of provisions,‘ nor, although 
they may perhaps be medicinal and properly capa- 


“Tf you|Com., 5 Pa.Co. 10. See Rex v. Walsh, 


Hicks, 72 So. 356, 197 Ala. 81; West- 
ern Union Tel. Co. v. Wilson, 9 So. 
414, 93 Ala. 32, 30 Am.S.R. 23; West- 
ern Union Tel. Co. v. Yopst, 20 N.E. 
222, 118 Ind. 248, 3 L.R.A. 224; West- 
ern Union Tel. Co. v. Fulling, 96 N. 
EB. 967, 49 Ind.App. 172; Western Un- 
Hono rer Go. va Grifin, 27 NB. ra, -L 
Ind.App. 46; Burnett v. Western Un- 
ion Tel. Co., 39 Mo.App. 599; Gulf, 
etc.,. R- Co. v. Levy, 59 Tex. 542,46 
Am.R. 269. See Rogers v. Western 
Union Tel. Co., 78 Ind. 169, 41 Am.R. 
558 (recognizing rule); Western Un- 
jon Tel. Co. v. Henley, 54 N.E. 775, 
23 Ind.App. 14 (to same effect); Smith 
v. Western Union Tel. Co., 51 S.E. 537, 


- 72 S.C. 116 (dictum to same effect). 


“Messages that may as well be sent 
on any other day as on Sunday with- 
out causing loss, harm, or suffering, 
it is prohibited from receiving on that 
“day; but messages designed to relieve 
suffering, avert harm, and prevent 
serious loss, it may on that day re- 
ceive and transmit.’ Western Union 
Tel. Co. v. Yopst, 20 N.E. 222, 224, 118 
Ind. 248, 3 L.R.A. 224. 


[a] Bule applied.—(1) A telegram 
sent by a man to his family to ac- 
count for an unexplained absence and 
notify of the time of his arrival home, 
and thus to allay their anxiety, par- 
ticularly where the circumstances are 
explained to the telegraph agent, is 
matter of necessity or charity within 
the statute and the subject of lawful 
transmission on Sunday. Western 
Union Telegraph Co. v. Fulling, 96 
N.E. 967, 49 Ind.App. 172; Burnett v. 
Western Union Tel. Co., 39 Mo.App. 
599. (2) If the company, on receiving 
the message for transmission, was 
notified that it was to announce the 
time of the arrival of a child travel- 
ing to see a parent who was eritical- 
ly ill, the circumstances, it has been 
said, are sufficient to bring its trans- 
mission within the exceptions. West- 
ern Union Tel. Co. v. Henley, 54 N.H. 
775, 23 Ind.App. 14. (3) A telegram 
announcing the death of a third per- 
son and requesting the presence of 
the addressee has been held to create 
such a moral necessity as to come 


ea within the statutory exception (West- 


ern Union Tei. Co. v. Hicks, 72 So. 
356, 197 Ala. 81; Western Union Tel. 
Co. v. Wilson, 9 So. 414, 93 Ala. 32, 30 


: ‘Gulf, ete., R. Co. vz Levy, 
re ats 46. See Smith 


9 Tex, 542, 46 Am.R. 269. 
= Western Union Tel. Co., 51 S.E. 537, 
72 S.C. 116 [recognizing the legality 
of transmittal and delivery on Sun- 


want to see Hannah alive, come at 
once’’]), (4) as has a telegram ad- 
dressed to a doctor announcing the 
fact of sickness and asking him to 
come (Western Union Tel. Co. v. Grif- 
fin, 27 N.E. 113, 1 Ind.App. 46). 


32. Cleary v. State, 19 S.W.. 313, 
56 Ark. 124. 

33. Cleary v. State, supra. 

34. Cleary vy. State, supra. 

35. Com. v. Goldsmith, 57 N.E. 
212, 176 Mass. 104. 

36. Baker v. Com., 5 Pa.Co. 10; 


Com. v. Patton, 4 Pa.Co. 135;—Sea- 
man vy. Com., 38 Leg.Int. (Pa.) 479, 11 
Wkly.N.C. 14. 


37. State v. Ohmer, 34 Mo.App. 
115; Oliveros v. Henderson, 106 S.E. 
8555 LIC ES Ce a Te 


[a] In Quebec it has been held 
that by virtue of the history of Sun- 
day legislation in that province con- 
sidered in connection with administra- 
tive interpretation, the sale of cigars 
is not a selling of goods, wares, or 
merchandise within the statute. Spil- 
iotopulos v. King, 27 Que.K.B. 79, 30 
Can.Cr.Cas,. 123. See Dupuis v. Blou- 
in, .(Que:.) 26, Domilu:eRy 1:27, 24 Can; 
Cr.Cas. 441 (to same effect). 


38. Penniston v. Newnan, 45 S.E. 
65, 117 Ga. 700. 


39. Oliveros v. Henderson, 106 S. 
HE. 855, 116 S.C. 77; Rex v. Wells, 24 
Ont.L.) 77, 2. .Ont.Wi.N. 1232, 19. Ont: 
W.R. 452, 18 Can.Cr.Cas. 377. 


[a] Sale merely incidental to 
meals, by hotel or restaurant keepers, 
who do not come within such a stat- 
ute, has been intimated to be lawful. 
Rex v. Wells, 24 Ont.L. 77, 2 Ont.W.N. 
1222, 19 Ont.W.R. 452, 18 Can.Cr.Cas. 
3877; Rex v. Walsh, 22 Can.Cr.Cas. 
144, 26 West.L.R. 394. 


40. See cases supra notes 38, 39. 
41. Rex vy. Walsh, supra. 
[a] Tlustration.—A hotel steward 


and a hotel accountant, neither of 
whom ordinarily engaged in making 
sales from the cigar stand, were not 
guilty of pursuing labor or business 
of their ordinary callings by reason 
of the sale of cigars on Sunday. Rex 
v. Walsh, 22 Can.Cr.Cas. 144, 26 West. 
L.R. 394. 


42. Mueller v, State, 76 Ind. 310, 
40 Am.R. 245 [overr Carver v. State, 
69 Ind. 61, 35 Am.R. 205]; State v. 
Ohmer, 34 Mo.App. 115; Baker v. 


22 Can.Cr.Cas. 144, 26 Wkly.L.R. .394 
(dictum to same effect). 


43. Com. v. Marzynski, 21 
228, 149 Mass. 68; Kelly v, 
[1910] A.C. 192. 


[a] Exception in favor of travel- 
ers.—Where keeping open shop on 
Sunday is forbidden, although there 
is an exemption in favor of keeping 
open the refreshment room in a rail- 
way station at all times and supply- 
ing refreshments to persons arriv- 
ing or departing by train, Such excep- 
tion did not protect sales of ciga- 
rettes to the public generally, but the 
authorization is limited to.supplying 


N.E. 
Hart, 


bi ta ee Kelly v. Hart, [1910] A.C: 
44. Ind.—Mueller v. State, 76 Ind. 


310, 40 Am.R. 245 [overr Carver v. 
State, 69 Ind. 61, 35 Am.R. 205]. 


Pieters v. Ohmer, 34 Mo.App. 


N.Y.—Anonymous, 
458. 


Pa.—Baker v. Com., 5 Pa.Co. 10. 


S.C.—Oliveros v. Henderson, 106 S. 
Hy 855,916) 8. Csr Tie 


Ont.—Rex v. Wells, 24 Ont.L. 77, 
2 Ont.W.N. 1232, 19 Ont.W.R. 452, 18 
Can.Cr.Cas. 377 [Loverr Rex v. Lee, 17 
Ont.W.R. 550]. 


See Penniston vy. Newnan, 45 S.E. 
65, ri Ga. 700 (dictum to same ef- 
LECT) 


45. Mueller v. State,,76, Ind. 310, 
40 Am.R. 245 Loverr Carver v..State, 
69 Ind: 6%, 35 Am.R. 205}; Baker. v. 
Com., 5 Pa.Co. 10; Seamon v. Com., 
38 Leg.Int. (Pa.) 479, 11. Wkly.N.C. 
14; Rex v. Wells, 24 Ont.L. 77, 2: Ont. 
W.N. 1232, 19 Ont.W.R. 452, 18 Can. 
Cr.Cas. 377 [overr Rex v. Lee, 17 Ont. 
W.R. 550]. Compare State v. Ohmer, 
34 Mo.App. 115 (where the court, in 
holding a sale illegal, said that the of- 
fense existed at least where general 
sales were made, without any evi- 
dence as to whether the buyers, had 
contracted a habit which made the 
use of tobacco a necessity). 


46. Mueller vy. State, 76 Ind. 310, 
40 Am.R. 245. 

47. Com. v. Hoover, 25 Pa.Super. 
133 [rev on other grounds 13 Pa.Dist. 
45, 29 Pa.Co. 413]. 


48. State v. Ohmer, 
15: 


12. Abb.N.Cas, 


34 Mo.App. 
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ble of sale as such, under some circumstances, are 
they drugs, within the exceptions of the Sunday 
_laws;#® and the mere statement of the seller, al- 
though a druggist, at the time of sale, that he was 
selling them as drugs does not render the.sale law- 
ful;®° nor is it lawful to keep open shop for the 
purpose of making such sales within an exception,:in 
the law against keeping establishments open, of those 
retailing of drugs or medicines, where it does not 
appear that the articles sold in such establishment 
were intended as medicines nor that the keeping 
open was to supply them for that purpose.®? It has 
been held that a restaurant keeper who keeps open 
in part. for the purpose of supplying cigars or to- 
bacco, is, to the extent that the establishment is kept 
open for such purpose, guilty of violating statutes 
against keeping open shop.®? Of course, if the sale 
of such articles is in terms excepted from the pro- 
hibitions of the law, it constitutes no offense.** 


[§ 52] v. Travel. Travelling on Sunday is illegal 
only in so far as it has been made so by statute, 
and travel not within any prohibition or which is 
within the operation of some exception is not for- 
bidden.* Travel purely for pleasure®>® or for the 
purpose of visiting others®® is not within prohibi- 
tions of work, labor, or business; nor is traveling 
to the dwelling of another to make a social visit a 
“same, play, or recreation” within acts forbidding 
such matters;°? nor is riding or walking, although 


59. 


SUNDAY 


purely for pleasure, forbidden by prohibitions of 
“sporting.’’°8 


traveling on Sunday is within the exceptions of 
the statutes is dependent, to a considerable degree, 


on its moral fitness and propriety,°® and it has been _ 
held that the exceptions extend to walking or rid-— 


ing for purposes of exercise;°° traveling in pursu- 
ance of a duty under a valid contract;°! traveling 
to visit sick friends®? or relatives,°* or to visit one’s 
parents,®* or one’s minor children who are properly 


away from home,** or to procure medicine for a | 


sick child;°* traveling to a funeral;*’ a servant 
traveling for the purpose of preparing needful food 
for her employer;*®* taking a visitor home in a sleigh 
on a wintry night;*® going to, or returning from, 


funerals,’° or religious meetings; or traveling for — 


the conveyance of others on missions which are nec- 
essary or charitable in nature.‘? 


exception while returning, even though he does not 
take the same or the shortest route back if, from 
the route actually taken, it appears that his pur- 
pose throughout remains only that of returning and 


not that of diverging for a different and unexcepted’ | 


purpose.7* However, under such a statute, the ex- 
ceptions, it has been held, do not extend to permit 
of traveling for. the purpose of obtaining one’s 
mail;** of ascertaining whether a house is ready 


[§§ 51-52, 
Where the statutory prohibitions do. 
extend to the travel involved, but an exception 1s _ 
made in favor of acts of necessity or charity, whether | 


~ 49. Com, v. Goldsmith, 57 N.E. 212, 
176 Mass. 104; Com. v. Marzynski, 21 
N.E. 228, 149 Mass. 68; State v. Oh- 
mer, 34 Mo.App. 115; Rex v. Wells, 
24 Ont.L. 77, 2 Ont.W.N. 1232, 19 Ont. 
» W.R. 452, 18 Can.Cr.Cas. 377 [Loverr 
Rex v. Lee, 17 Ont.W.R. 550]. See 
Penniston v. Newnan, 45 S.E. 65, 117 
Ga. 700 (dictum to same effect). 


50.- Com. v. Goldsmith, 57 N.E. 212, 
176 Mass. 104. 


51. Com. v. Marzynski, 21 N.E. 228, 
149 Mass. 68; Rex v. Wells, 24 Ont. 
L. 77, 2 Ont.W.N. 1232, 19 Ont.W.R. 
452, ‘18. Can:Cr.Cas, 377. 


52. Com. vy. Graham, 56 N.E. 829, 
176 Mass. 5. 

58. Kennedy y. Couillard, 17 Can. 
Cr,Cas; 239. 


54... Buck v. Biddeford, 19 A. 912, 
82 Me. 433; Murray v. Commonwealth, 


24 Pa. 270; Minock v. Com., 3 Phila. 
(Pa.) 847. See State v. Chicago, etc., 
R. Co., 143 S.W. 785, 239 Mo. 196; 


Com. vy. Fuller, 4 Pa.Co. 429 (both dic- 
tum to same effect); Com. v. Mini- 
chello, 8 Pa.Dist.&Co. 198. 200 (whore 
it was said, by way of dictum, that 
“the use of motor vehicles’ is legiti- 
mate on Sundays as on week-days’’). 
And see cases infra this note; and 
notes 55-73. 


[a] As breach of peace.—Ordina- 
ry traveling, such as riding for rec- 
reation, is not, it has been held, of 
itself a breach of the peace. Com. v. 
J eomel, 2 Grant (Pa.) 506, 3 Phila. 
509. 


{b] In England traveling on Sun- 
day is not illegal.Rex v. Ivens, 7 C. 
Sy oy 2138, 32 E.C.L. 578, 173 Reprint 


Nagle v. Brown, 37 OhioSt. 7. 
Corey v. Bath, 35 N.H. 530. 
Corey v. Bath, supra. 

Nagle v. Brown, 37 OhioSt. 7. 


55. 


Smith v. Boston, etc., R. Co., 
120 Mass. 490, 21 Am.R. 588; Feital v. 
Middlesex R. Co., 109 Mass. 398, 12 
Am.R. 720. - 


[a] Traveler’s belief in necessity 
of act.—In at least one jurisdiction, 
it has been held that the necessity 
must be a real and not a fancied one, 
as it is the actual existence of the 
necessity and not the belief of the 
traveler that excuses, Johnson v. 
Irasburgh, 47 Vt. 28, 19 Am.R. 111. 


60. Eaton v. Atlas Acc. Ins. Co., 
36 A. 1048, 89 Me. 570; Cleveland v. 
Bangor, 32 A. 892, 87 Me. 259, 47 Am. 
S.R. 326; Sullivan v. Maine Cent. R. 
Cosv19 VAs 169, 82 Mer 196%: 8. RUAL 
427; Davidson y. Portland, 69 Me. 116, 
31 Am.R,. 253; O’Connell vy. Lewiston, 
65 Me. 34, 20 Am.R. 673; Barker v. 
Worcester, 29. N.E. 474, 139 Mass. 74; 
rae ee v. Boston, 14 Allen (Mass.) 


“The statute was never intended 
as an arbitrary interference with the 
comfort and-conduct of individuals, 
when necessary to the promotion of 
health, in walking or riding in the 
cpen air for exercise. The prohibition 
is against unnecessary riding or 
walking.” 


fa] Mixed purpose.—A person 
walking abroad partly for exercise 
and partly to make a social call is 
not, by reason of the latter additional 
purpose, withdrawn from the benefit 
of the statutory exceptions. Barker 
ve Worcester, 29 N.H, 474, 189 Mass. 


61, Com. v. Knox, 6 Mass. 76. 


62. Doyle v. Lynn, ete., R. Co., 118 
Mass. 195, 19 Am.R. 431. 


63. Cronan v. Boston, 136 Mass. 
384, See Doyle v. Lynn, ete., R. Co., 
118 Mass, 195, 19 Am.R. 431. (dictum 


to same effect). 
64. Logan v. Mathews, 6 Pa. 417. 


65. McClary v. Lowell, 44 Vt. 116, 
8 Am.R. 366. But see Holcomb y. 
Danby, 51 Vt. 428 (holding it not a. 
matter of necessity for a wife, who 
had been visiting relatives to travel 


on Sunday to rejoin her husband and ~ 


children). 

3s Gorman vy. Loweil, 117 Mass. 

ares Horne v. Meakin, 115 Mass. 

Paks Crosman v. Lynn, 121 Mass. 
69. Buck v. Biddeford, 19 A. 912, 

82 Me, 433. ‘ 


_.70. Davis v. Somerville, 128 Mass. 
594, 35 Am.R. 399; Horne vy. Meakin, 
115 Mass, 326. ; 


71. Feital v. Middlesex R. Co., 109 
Mass. 398, 12 Am.R. 720; Com. v. 
Nesbit, 34’ Pa. 398. 


72. 
96-98, 


73. Davis v. Somerville, 128 Mass. 
594, 35 Am.R, 399. ~ 


74 Bucher yv. Fitchburg R. Co. 
Muss, 356, 41 Am R. 216.0-6 ae 


[a] Rule applied.—Where a tray- 
eling salesman had by letter proposed 
arrangements for getting a sick sister 
to her home, and, after three weeks 
on the road, set out for headquarters 
to get the response mailed with refer- 
ence to his proposal, and, being de- 
layed by late trains, continued his 
travel cn Sunday toward his destina- 
tion, it was nevertheless held that 
such Sunday travel was a_ work 
ee aE Side nor charity. 

ucher vy. Fitchburg R. Co., 

156, 41 Am.R. 216. nae: 


See supra § 32 text and notes 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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One who has trav- 
eled for a permitted purpose remains within the. 


for oceupancy;75 of seeing one’s employer to re- 
quest a change of working hours;7* of supplying 
a market with fresh meat on Monday;*7 or accom- 
panying another to the dwelling of a friend of such 
other person for a purely social visit;7® and, al- 
though the travel may have in its inception a per- 


_ mitted object, if a person diverges from that object 


and pursues another, which is not within the excep- 
tions, the traveling from the time of such divergence 
is within the prohibition of the statute.7® Travel- 
ing purely for pleasure does not, of course, come 
within the exceptions relating to matters of neces- 
sity or charity.®° 


[§ 53] w. Water; Light. The statutory excep- 
tion in favor of works of necessity permits the op- 
eration on Sunday of plants for the supply to the 
public of such things as water,®! and lght;*? and 
further permits the performance of acts necessary 
to secure the purity of the public water supply,** 
and of acts done as incidents to the operation and 


supply of such facilities, in maintaining the plant — 


in good condition;** but it does not permit the per- 
formance by public service companies or their em- 
ployees, not directly engaged in operation of the 
plant, of acts only remotely incidental to such op- 
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business could be adopted without unreasonably bur- 
dening such companies.8® : 


[§ 54] x. Wills. The execution of a will has been . 
held not to be “work, labor, or business” within 
the meaning of statutory prohibitions of such mat- 
ters;*® nor is it forbidden under a statute prohibit- 
ing engaging in worldly business or employment on 
Sunday;** and the drawing and execution of a 
will is not forbidden by statutory prohibitions of 
work, business, or labor of one’s secular calling.’® 
It has, moreover, been suggested that the execution 
of a will might come within the exception of works 
of necessity or charity.8® 


[§ 55] D. Enforcement of Sunday Regulations— 
1. Prosecutions for Violation of Criminal Statutes’? 
—a. In General. Prosecutions for violation of the— 
Sunday laws are triable in such manner®! and before 
such courts®? as those laws specifically provide or 
as are proper to the trial of other offenses generally 
which are similar in character to those resulting 
from Sunday violations. Under some statutes, pros- 
ecutions can be had only after leave given by a des- 
ignated official in a particular manner;°*? and, where 
such provisions exist, their terms must be complied 


eration, where some alternative means of doing 


75. Smith v. Boston, etc., R. Co., 
120 Mass, 490, 21 Am.R. 538. 


76. Connolly v. Boston, 117 Mass. 
64, 19 Am.R, 396. 

77. Jones v. Andover, 10 Allen 
(Mass.) 18. ; 


78. Davis v. Somerville, 128 Mass. 
594, 35 Am.R. 399; Stanton v. Metro- 
politan R. Co., 14 Allen (Mass.) 485. 


-fa] Even though valid subsisting 
contract requires that the market be 
kept supplied with meat and there is 
no other way of doing it on a par- 
ticular occasion than by Sunday trav- 
el, it is not within the exceptions. 
Jones v. Andover, 10 Allen (Mass.) 
18. 


79. Davis v. Somerville, 128 Mass 
594, 35 Am.R. 399 
[a] Resumption of original pur- 


pose.—One who starts to travel in 
pursuit of a permitted purpose, and 
then turns aside for another and un- 
permitted purpose, but later resumes 
the permitted purpose is, on such re- 
sumption, reinstated within the opera- 
tion of the exception which is not 
destroyed as to the whole remaining 
travel by the deviation. Davidson v. 
Portland, 69 Me. 116, 31 Am.R. 2538. 


- 80. Gregg v. Wyman, 4 Cush. 
(Mass.) 322. : 


81. Turner vy. State, 107 S.W. 388, 
85 Ark. 188. 


82. Turner v. State, supra. 


[a] Erection of “high line.”— 
Whether the erection of a high line, 
on Sunday, to supply a town with 
power and light, is a work of neces- 
sity, depends on the circumstances 
under which such work is performed. 
State v. Coffee, (Mo.App.) 35 S.W. 
(2a) 969. 


83. Com. v. Peters, 19 Pa.Dist. 467. 


[a] Rule applied.—Repairing on 
Sunday a fallen cement wall in a 
public filtration reservoir, which 
might require blasting if allowed to 
harden, is a work of necessity with- 
in the exceptions, the reservoir being 
necessary to supply a town with pure 
water. Com. v. Peters, 19 Pa.Dist. 


with.?4 


467. 


84. Turner v. State, 107 S.W. 388, 
85 Ark. 188. : 


[a] Tllustration.—Where a com- 
pany supplied water and light to a 
town, for which purpose it was nec- 
essary to keep up steam constantly to 
provide for an additional supply of 
water in case of an emergency, and 
where an employee, while engaged on 
Sunday in keeping up such steam, 
cleaned the boilers not in use, it be- 
ing necessary to clean the boilers 
at least once a week, which, if not 
done on Sunday,, would require the 
closing of the plant on a week day 
or the procuring of additional boil- 
ers, the work of cleaning the boil- 
ers was incidental to the work of 
keeping up steam in the boilers nec- 
essary to supply water, and the em- 
ployee did not violate the Sunday 
law. Turner v. State, 107 S.W. 388, 
85 Ark. 1&8. 


85. Wilson v. State, 187 S.W. 937, 
125. Ark. 159, 


[a] Diustration.—Where a saw- 
mill furnished light and water to a 
town, and, in doing so, used sawdust 
and refuse for engine fuel, that the 
labor of defendants on Sunday was 
necessary to furnish sufficient logs 
in order that enough refuse might be 
available for fuel to furnish such 
light and water was not a sufficient 
justification of the violation of the 
Sabbath law, where it did not ap- 
pear that other fuel with which to 
operate might not be procured with- 
out undue expense. Wilson v. State, 
187°S:W. 937, 125 Ark. (159: 


86. Bennett v. Brooks, 9 Allen 
(Mass.) 118. See Com. v. Fuller, 4 
Pa.Co. 429 (dictum suggesting that a 
prohibition of ‘‘worldly employment 
or business” does not render illegal 
the execution of a will). 


87. Beitenman’s Appeal, 55 Pa. 
183. 
88.. George v. George, 47 N.H. 27. 


s9. Bennett v. 9 Allen 


(Mass.) 118. 
90. Criminal liability of corpora- 
tions for Sabbath breaking see Cor- 


Brooks, 


The performance of one act may consti- 


porations § 3045. 


91. Pirkey v. Com., 114 S.E. 764, 
134 Va. 718, 29 A.L.R. 1290. See 
cases passim infra §§ 56-62. 


[a] In Alberta and Saskatchewan 
no preliminary inquiry before a 
magistrate is necessary before a 
charge can be preferred for violation 
of the Lord’s Day Act. In re Crim- 
inal Code, 43 Can.S.C. 434. 


[b] Punishment.—Where tne stat- 
ute specifically constituting the of- 
fense makes no particular provision 
for punishment for violation, the 
penalties provided generally for of- 
fenses not otherwise dealt with are 
applicable to such offenses, People 
v. Hammerstein, 139 N.Y.S. 1075, 155 
App.Div. 204, 29 N.Y.Cr. 208 [rev 139 
N.-Y.S. 644]. 


[c] Time to commence prosecu- 
tion under Dominion Lord’s Day Act 
is not limited to that prescribed in 
the statute of 29 Car. II ec 2, and 
hence the prosecution may be in time, 
although commenced more than ten 
days after the offense. Rex v. Di- 
mond, 23 B.C. 325. 


Criminal law and criminal proce- 
fre eerie see Criminal Law, 16 
Ho feels 0p 23 


oon See cases passim infra §§ 56— 


[a] Supreme judicial court of 
Massachusetts has no original juris- 
diction in such cases. Com, v. John- 
son, 8 Mass. 87. 


Jurisdiction of: 


Criminal offenses generally see Crim- 
inal Law §§ 162-259. 


Justices of the peace and similar of-, 
ficers with reference to Sunday 
violations see Criminal Law § 181 

. text and note 6. 


93. See statutory provisions; and 
cases infra note 94. 

94. See cases infra this note. 

[a] In Canada (1) under the 


Lord’s Day Act requiring the assent 
of the provincial attorney-general to 
a prosecution, such requirement is 
jurisdictional, and; if the assent be 
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tute an offense against a state and another offense 
against a municipality, and be separately punish- 
able under either aspect.°> Acts done on Sunday 

must, in order to sustain a criminal prosecution and 
be subjects of indictment, be made criminal by stat- 
ute since Sabbath-breaking is no offense at common 
law;°® and, even under statutes imposing penalties 
for Sabbath violations, specific acts or transactions 
made subject to such penalties as offenses against 
Sunday observance are ordinarily held not to be 
indictable as crimes,®? although, according to some 
authority, the rule is different where the statute 
prescribes no method for the enforcement of the 
penalty;°® but, although for a single offense a per- 
son is liable to a penalty only, yet a succession of 
such acts, performed in such manner as to become a 
nuisance, or to constitute disorderly conduct, has 
been held indictable,®® and even a single act, when 
it is, in view of all of the circumstances, including 


not brought to the attention of the | [1902] 2 K.B. 212. 


SUNDAY 


fi ” os 
[§§ 55-5 


‘ 


the character of the day, an actual breach of the # 
Prosecutions | 


cannot be founded on statutes purely permissive # 


peace, is indictable in that regard.* 


in terms.2. Whether the performance of successive 


or repeated acts on Sunday constitutes a single of- _ 
fense or a series of offenses depends on the terms — 
of the statutory prohibitions;* however, if a series — 


of acts, although capable of constituting a series of 
offenses, is considered and treated by the state as 
but one offense, defendant cannot complain, at 
least where he is not prejudiced thereby.* 


[§ 56] b. Complaint, Indictment, or Information. 
The rules applicable to the sufficiency of indict- 
ments, informations, or complaints generally have 
been applied in connection with offenses against the 
Sunday laws,® both as regards the formal requisites 
thereof® and the statement of the offense sought to 
be charged.?. The indictment, information, or com- 


to charge in one count the running of 
six freight trains through the coun- 


trial court by the time the prosecution 
is commenced, jurisdiction is lack- 
ing, and any proceedings taken are 
void. ex v. Canadian Pacific R. Co., 
12 Can.Cr.Cas. 549. (2) The consent 
of a deputy attorney-general, at least 
when not personally authorized by the 
attorney-general is insufficient (In re 
Criminal Code, 43 Can.S.C. 434), (3) 
but consent by the acting attorney- 
general, it has been held, may be suf- 
ficient (Rex v. Thompson, 7 Alta.L. 
40, 14 Dom.L.R. 175, 22 Can.Cr.Cas. 
78, 25 West.L.R. 576). (4) Being ju- 
risdictional, the presentation of the 
proper authorization is not a matter 
which must be established by evi- 
dence offered by the prosecution dur- 
ing the trial but, if the jurisdictional 
question is to be raised at all, it must 
be done on the part of the defense, 
and any evidence of lack of authoriza- 
tion shown by them. Rex v. Thomp- 
son, supra. (5) However, where valid 
penal legislation of the provinces pro- 
vides another method of proceeding 
as by a qui tam action, the assent of 
the attorney-general is not required 
for actions brought under’ the 
provincial. penal statutes rather than 
the Dominion criminal legislation. 
Couture v. Panos, 5 East.L.R. 525. 


[b] In England (1) the Sunday 
Observance Prosecution Act (34 & 35 
Vict. c 87), requiring that no prose- 
cution shall be started for offenses 
against the statute of 29 Car. II c 7, 
except by or with the consent in writ- 
ing of the chief officer of police or of 
the magistrates, so operates that no 
step can be taken in connection with 
eases to which the act applies save 
with the requisite consent (Thorpe v. 
Priestnall, [1897] 1.@.B. 159); (2) 
and, although consent is given orally 
before the information is laid and 
ratified by consent in writing after 
information laid and summons issued, 
it is insufficient to satisfy the require- 
ments of the statute ‘(Thorpe v. 
Priestnall, supra). (3) Consent suf- 
ficient for the purpose cannot be giv- 
en by a representative of the police 
officer, designated by the act, during 
the temporary absence of the latter 
officer from the district. Rex v. Halk- 
ett, [1910] 1 K.B. 50. (4) However, 
this requirement of consent applies 
only to prosecutions begun under the 
act of 29 Chas. II, and not to those 
begun under 8 Geo. IV e¢ evi, which 
prohibits a baker from baking bread 
on the Lord’s day and the latter may 
be commenced without any particular 
official consenting. Rex v. Mead, 


95. Hood v. Von Glahn, 14 S.E, 564, 
88 Ga. 405. 


96. State v. Williams, 26 N.C. 400 
[foll State v. Brooksbank, 28 N.C. 
73]; Rex-v. Brotherton, Str. 702, 93 
Reprint 794. See In re King, 46 F. 
905 (dictum to same effect); Rex v. 
Cox, 2 Burr. 785, 97 Reprint 562 (to 
same effect). 


[a] However, any state of the 
Union may enforce, as part of its 
common law, the view that Sabbath 
breaking is a common-law crime and 
indictable offense, and, if it sees fit 
to do so, such conduct is not a de- 
nial of due process of law afford- 
ing the person offending recourse to 
tae federal courts. In re King, 46 F. 


sore See infra § 638 text and note 
98. See cases infra § 63 note 25. 
$9. See cases infra § 63 note 25. 


1. See cases infra § 63 note 25. 


Acts on Sunday as breaches of 
peace at common law see supra § 17 
text and note 33. 


2. See case infra this note. 


[a] Thus, where an ordinance pro- 
vided that for certain purposes and 
subject to certain conditions the keep- 
ing open of establishments on Sun- 
days should be permitted, a keeping 
open under other conditions or for 
other purposes constituted no offense 
forming the basis for a prosecution, 
by virtue of such enactment. Peo. 
v. Paratze, 22 Porto Rico 35. 


3. See cases infra this note, 


[a] Illustrations.—(1) Where the 
statutes authorize an indictment for 
selling and bartering on Sunday, an 
indictment will lie for each separate 
act of barter and _ sale, State v. 
Heard, 31 So. 384, 107 La. 60; Mosely 
v. State, 18 Tex.App. 311; Albrecht v. 
State, 8 Tex.App. 313. (2) Under 
Pen, Code (1895) art 199, providing 
a penalty for permitting a place of 
amusement to be open on Sunday, the 
giving of separate theatrical per- 
formances in the same theater on one 
day does not constitute separate of- 
fenses. Muckenfuss v. State, 116 S. 
Wry 51,055 ¢DexCr.. 229 020. JodRwA Nish 
783, 181 Am.S.R. 8138, 16 Ann.Cas. 768. 


4. Westfall v. State, 62 S.E. 558; 
4 Ga.App. 834, 


[a] Thus it has been held proper 


ty on the same Sunday, for while the 
running of each train may be a sep- 
arate violation of the law, they may 
be grouped and treated as but one 
offense. Westfall v. State, 62 S.E. 
558, 4 Ga.App. 834. 


5. See cases infra notes 6-38. 


Criminal complaints generally see 
Criminal Law §§ 491-709. 


Indictment and information gener- 
ally see Indictments and Informations 
31 C.J. p 548. 


6 See cases infra this note. 


[a] Date left blank in jurat.— 
Where the affidavit on which prosecu- 
tion was commenced gave as the year 
in which it was sworn to, ‘189—,” 
leaving the last figure blank, but 
where the extrinsic facts relating to 
the proceeding showed clearly what 
was the proper year, the omission was 
a mere formal clerical error which 
might have been corrected at any 
time during the trial, and which did 
not defeat the prosecution. Ross v. 
State, 36 N.E. 167, 9 Ind.App. 35. 


Lb] Seal—When not required by 
statute, the complaint need not be 
under the seal of the court. Com. v. 
De Voe, 34 N.E. 85, 159 Mass. 101. 


{c] Information need not be sworn 
to where the statute establishes no 
requirement of that sort, the affidavit 
in the preliminary proceedings being 
sufficient for the purpose in the ab- 
sence of such requirement. Oberer 
v. State, 28 OhioCir.Ct. 620. 


Formal requisites of indictment, in- 
formation, or complaint generally see 
Indictments and Informations §§ 81-— 
169. 


7. See cases infra this note; 
notes 8-31. 


[a] Indictments held sufficient.— 
(1) An offense against a statute pro- 
viding for the punishment of any one 
who shall be found on Sunday “at 
common labor, or engaged in his usual 
avocation” is sufficiently charged by 
an indictment alleging that defendant 
was “found unlawfully at common 
labor, and engaged in his usual avoca- 
tion, to wit’ doing some particular 
act or acts specified in the indiet- 
ment. McCarthy v. State, 56 Ind. 
203; Foltz v. State, 33 Ind. 215; Bitel 
v. State, 33 Ind. 203; Ross v. State, 36 
N.E. 167, 9 Ind.App. 35. (2) A com- 
plaint charging defendant with keep- 
ing open on Sunday a place in*which 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


hy 
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plaint must embrace all the elements of the offense 
as defined by the statute under which the prosecu- 
tion is brought and the decisions construing it, or 
it will be deemed insufficient;’ it should state the 
facts which constitute the offense with sufficient cer- 
tainty reasonably to apprise defendant of the exact 
nature of the accusation;® and similarly, it has been 
held, it must be sufficiently certain that, in ease of 
conviction, the court may determine what punish- 
However, according to 
the more numerous authority, the statement of facts 
sufficient to show the gist of the offense is all that 
is required, and attending facts and circumstances, 


ment should be imposed.1° 


certain sports known as “billiards” 
are carried on, charged an offense 
within Gen. St. § 3097, providing that 
every person who on Sunday shall 
keep open any place “in which any 
sports or games of chance are at any 
time carried on or allowed” should be 
punished. State v. Miller, 36 A. 795, 
68 Conn. 373. 


[b] Particularity.—An indictment 
for Sabbath breaking need not, it has 
been held, be stated with such par- 
ticularity as entirely to supersede 
proof of its identity when the judg- 
ment is pleaded in bar to a second 
prosecution. Albrecht v. State, 8 Tex. 
App. 313. 


[c] Allegation at commencement 
of indictment is merely prefatory and 
must be supported by the charging 
part. Robinson v. State, 38 Ark. 548. 


{d] Grammatical errors.—It is not 
a valid objection to the indictment, 
information, or complaint that it is 
inartificial and ungrammatical, pro- 
vided it contains, in substance, a suf- 
ficient statement of the facts con- 
stituting the offense intended to be 
charged. People v. Maguire, 26 Cal. 
635. 


Accusation or statement of offense 
generally see Indictments and Infor- 
mations §§ 170-311. 


8 See cases infra this note; 
infra note 9. | 


[a] Allegations held insufficient to 
bring case within statutory prohibi- 
tions respecting: (1) Labor. State v. 
Carpenter, 62 Mo. 594. (2) Public 
sports or exercises to the disturbance 
of the repose and religious liberty of 
the community. People v. Hester- 
berg, 89 N.Y.S. 498, 43 Mise. 510, 18 
N.Y.Cr. 403; People v. De Mott, 77 N. 
¥.S. 249,38 Misc..171,.16 N.¥.Cr./551. 
(3) Keeping open shop. Com. v. Col- 
lins, 2 Cush. (Mass.) 556. 


[b] Plea of not gnilty is not a 
waiver of defects in an indictment 
whose character is such that the in- 
dictment, as stated, charges no of- 
fense. Kimmerline v. State, 5 OhioN. 
IPN =) 24 1. 


9. Mosely v. State, 18 Tex.App. 
See Com. vy. Louisville, etc., R. 
Co., 12 Ky.L. 505 (holding that an in- 
dictment for running a train, which is 
ordinarily matter of necessity, does 
not sufficiently allege the lack of 
necessity by a mere statement that 
the operation was not a work of ne- 
cessity, such statement being mere- 
ly a conclusion of the pleader, but 
that sufficient of the facts involved 
should be alleged to enable the court 
to tell from an examination of the 
pleading, whether, if proved, the acts 
charged would be in violation of the 
law). 

[a] Allegations held insufficient. 
—(1) An indictment for selling mer- 
chandise on Sunday, not describing 
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and 


S.W. (2d) 


SUNDAY 


Date or time. 


the merchandise alleged to have been 
sold, nor the person to whom sold, nor 
otherwise identifying the particular 
sale complained of, has been held in- 
sufficient. Mosely v. State, 18 Tex. 
App. 311. But see State v. Saurbaugh, 
23 N.E. 720, 122 Ind. 208 (holding that 
a prosecution for following one’s ordi- 
nary avocation by selling need not al- 
lege what was sold nor to whom nor 
for what price). (2) A complaint 
and information charging the opera- 
tion of a picture show on Sunday as 
“agent or employee” was defective in 
not naming the principal or proprie- 
tor. Fulgham vy. State, (Tex.Cr.) 29 
791; Brockman v. State, 
(Tex.€r.) 29° S.W.(2d)__,.7903  Brock- 
man v. State, (Tex.Cr.) 28 S.W.(2d) 
821, 822; Brockman v. State, (Tex. 
Cr.) 28 S.W.(2d) 820. 


10. See case infra this note. 


[a] Indictment held insufficient.— 
Under a statute forbidding keeping 
open shop and entertaining others 
therein, with a stipulated penalty 
for each person so entertained, an in- 
dictment alleging that defendant kept 
open and entertained divers persons, 
without specifying how many was 
bad and not even sufficient to charge 
the offense with reference to a single 
person, since by “divers” persons, one 
cannot be understood. Com. v. Max- 
well, 19 Mass. 138. 


11. People v. Maguire, 26 Cal. 635. 
See State v. Jeffrey, 33 Ark. 136 
(dictum to same effect); State v. An- 
derson, 80 Ark. 131 (recognizing 
rule). And see cases infra this note. 


“An indictment must show a prima 
facie case against the defendant, and 
it need not do more.’’ Mosely v. State, 
18 Tex.App. 311, 312. 


[a] Allegatiens held sufficient to 
state a case within prohibitions on: 
(1) Card playing. State v. Grace, 21 
Ark, 227; Stockden vy. State, 18 Ark. 
186; State v. Kellar, 53 Mo.App. 32. 
Contra Shook v. State, 8 S.W. 329, 25 
Tex.App. 345. (2) Common labor. 
Hitel v. State, 33 Ind. 201. (3) Labor. 
Topeka v. Crawford, 96 P. 862, 78 
Kan. 5838, 17 L.R.A.N.S. 1156, 16 Ann. 
Cas. 403; Nesbit v. State, 54 P. 326, 
8 Kan.App. 104; People ex rel. Briggs 
v. Owen, 155 N.Y.S. 10038, 92 Misc. 


254, 34 N.Y.Cr. 80. (4) Opening a 
place of public amusement. Hodge v. 
State, (Tex.Cr.). 32. S.W.(2d) 191; 


Gould v. State, 134 S.W. 695, 61 Tex. 
Cr. 195. (5) Exercise of usual avoca- 
tion. State v. Saurbaugh, 23 N.E. 
720, 122 Ind. 208; McCarthy v. State, 
56 Ind. 203; Foltz v. State, 35 Ind. 
215. (6) Keeping open. Brittin v. 
State, 10 Ark, 299; Shover v. State, 10 
Ark. . 259; Lehman vy. District of 
Columbia, 19 App.D.C. 217; Com. v. 
Wright, 12 Allen (Mass.) 187; State 
v. Helgen, 28 S.C.L. 310; State v. 
Meyer, 28 S.C.L. 305. (7) Selling or 
bartering. Albrecht v. State, 8 Tex. 
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which are not essential ingredients of the offense, 
need not be alleged,!! although there is some author- 
ity holding it insufficient merely to allege all the 
elements of the offense and requiring further that 
a deseription of the offense, that is, the facts of the 
transaction, should be given.!? It is not a fatal ob- 
jection to an indictment, information, or complaint 
that it sets out the offense with more particularity 
than is necessary.1® 


While it must be affirmatively al- 


leged that the act complained of was performed on 
a Sunday,‘* the particular Sunday is not important, 


App. 318. (8) Getting up a theater. 
People v. Maguire, 26 Cal. 635. (9) 
Refusing to answer a tithingman. 
Com. v. Caldwell, 14 Mass. 330. (10) 
An indictment for negotiating for the 
sale of land need not describe the. 
location of the land. Com. v. De Voe, 
34 N.E. 85, 159 Mass. 101. (11) A 
complaint for the playing of base- 
ball games for which an admission 
fee is charged need not set out the 
name of any person paying such fee 
for admittance. State v. Hogreiver, 
53° N.E: 921, 152 Ind. 652, 45 L.R.A. 
504. (12) An information or com- 
plaint for sale or barter by a dealer 
in merchandise need not allege the 
particular business in which defend- 
ant was engaged (Griffith v. State, 89 
SW. 832, 48 'Tex.Cr..575),,(13), and! it 
has been held sufficient for the pur- 
pose to allege that defendant was a 
“liquor dealer’? (Day v. State, 17 S.W. 
262, 21 Vex.App. 213). (14) Where a 
forbidden act is done at any time on 
Sunday, under a statute including the 
whole day within the scope of its 
prohibitions, an allegation of the spe- 
cific time of day at which the act 
was done is unnecessary. State v. 
Heard, 31 So. 384, 107 La. 60. 


[b] Statements which are matter 
cf surplusage’ (1) may be rejected, 
or stricken from the statement of the 
offense (Com. v. Dextra, 8 N.E. 756, 
143 Mass. 28; Com. v. Crowther, 117 
Mass. 116; State v. Crabtree, 27 Mo. 
232; State v. Kellar, 53 Mo.App. 32; 
Oberer v. State, 28 OhioCir.Ct. 620), 
(2) at least where they are not incon- 
sistent with expressions appearing 
elsewhere therein (Com. v. Crowther, 
supra). 


[ec] Knowledge.—An indictment 
for refusing on Sunday to answer an 
officer’s questions, relative to Sunday 
traveling need not allege defendant’s 
knowledge of the officer’s official char- 


acter. Com. v. Caldwell, 14 Mass. 
330. 
[d] Ownership.—Indictment for 


keeping open a store or shop, it has 
been held, need not allege that de- 
fendant was the owner of the buiid- 
ing kept open. Shover v. State, 10 
Ark. 259. i 


12. Shook v. State, 8 S.W. 329, 25 
Tex.App. 345. See Spaith v. State, 10 
OhioDec. (Reprint) 639, 22 Cine.L. 
Bul. 323 (holding that, where the of- 
fense charged is that of engaging in 
common labor, the specific kind of 
labor must be stated). 


13. State v. Nesbit, 54 P. 326, 8 
Kan.App. 104. 


14. Robinson v. State, 38 Ark. 548; 
State v. Drake, 64 N.C. 589; State v. 
Baltimore, ete., R. Co., 15 W.Va. 362, 
36 Am.R. 803. See State v. Brunker, 
46 Conn. 327 (dictum to same effect). 
And see cases infra note 15. 


[a] Allegation of Sunday held suf- 
ficient.—An indictment charging that 
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provided it is within the statute of limitation 
An indictment is sufficient which alleges’ the com- 
mission of the offense on Sunday, but which fails 
to state the date;!® and, according to some author- 
ity, an allegation that acts were done on Sunday is 
sufficient, even though it further designates a date 
which did not in fact come on a Sunday;1" accord- 
ing to other authority an indictment referring spe- 
cifically to a date which did not. fall on a Sunday is 
bad.18 An indictment naming the day of the month 
and year but. not alleging that it was Sunday has 
been held good at least where it further alleges that 
defendant on that day performed certain acts on 
Sunday, as the court will take judicial notice that 
the date named was Sunday;1° but, there is other 
authority reaching a contrary result, at least where 
the indictment does not anywhere in its language 


expressly mention Sunday.?° 
Place. 


defendant on a specified date ‘‘did on 
the first day of the week commonly 
ealled Sunday” do certain acts is a 
sufficient allegation that the date 


specified was a Sunday. State v. 
Nickelson, 118 S.W. 1192, 137 Mo. 
App. 24 

15. State v. Brunker, 46 Conn. 327; 


Topeka v. Crawford, 96 P. 862, 78 
Kan. 583, 17 L.R.A.N.S. 1156, 16 Ann. 
Cas. 408; State v. Seaboard Air Line 
R. Co., 62 S.E.. 1088, 149 N.C. 508; 
State v. Drake, 64 N.C. 589; State v. 
Knight, ‘1 S.E. 569, 29 W.Va. 340; 
State v. Baltimore, etc., R. Co., 15 W. 
Va. 362, 36 Am.R. 803. See Kobinson 
v. State, 38 Ark. 548 (sscognizing 
rule). And see cases infra this note; 
and supra note 14 


[a] On motion for bill of particu- 
lars allowed by the court, if the state 
amends to allege violation on some 
Sunday within a stated period, which 
is accepted by the court as sufficient, 
the indictment is good, as the suffi- 
ciency of the bill of particulars is 
within the sound judicial discretion 
of the trial court. State v. Seaboard 
Air Line R, Co., 62 S.E. 1088, 149 N.C. 
508. 


[b] “On or about.”—Where the al- 
legation is definite to the effect that 
the act charged as an offense was 
committed on Sunday, although the 
particular Sunday is left indefinite, 
being stated as having been ‘on or 
about” a named date, it has been held 
sufficient. State v. Nesbit, 54 P. 326, 
8 Kan.App. 104. Contra State v. 
‘Land, 42 Ind. 311. 


16. Topeka v. Crawford, 96 P. 862, 
"18 Kan. '588, 17°L:R.A.N:S. 1156). 16 
Ann.Cas. 403; State v. Knight, 1 S.E. 
569, 29 W.Va. 340. 


17. People v. Ball, 42 Barb. (N.Y.) 
324; State v. Drake, 64 N.C. 589; 
State v. Eskridge, 1 Swan (Tenn.) 
413. 5 


18. Robinson vy. State, 
Werner v. State, 51 Ga. 4 


19. State v. Bergfeldt, 83 P. 177, 
41 Wash. 234 [error dism 28 S.Ct. 764, 
210 U.S. 438, 52 L.Ed. 1138]. 


20. Gilbert v. State, 81 Ind. 565. 


‘21. People v. Lyons, 5 Hun (N.Y.) 
643; Goldsmith v. State, 13 OhioCir. 
Ct.N.S. 148, 52 OhioCir.Ct. 160. 


[a] . Allegation sufficient.—Com. vy. 
Crowther, 117 Mass. 116. 


[b] . Allegation insufficient.—W here 
the affidavit and warrant on which 


38 Ark. 548; 
26. 


The place where the alleged offense was 
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certainable.?1 


SCE Tenet eee 


Charging language of statute. 
ways so,24 an indictment which charges the offense 
in the language of the statute is ordinarily suffi- 
cient;?> it is not essential to use the precise lan- 
guage, provided the substance of it is embraced in 
the words used.?° 


Negativing. exceptions. 
exceptions appearing. in the enacting part of the 
statute and forming part of the description of the 


A 


committed must be set out in the indietment, infor- 
mation, or complaint so as to render the venue as- 


Intent. According to some authority an indict- 
ment for keeping open a store or shop on Sunday 
must aver a criminal intent or purpose;?? but there 
is other authority to the contrary.?* 


Although not al- 


It is generally held that 


offense must ordinarily be negatived by particular 


prosecution was based referred to the 
doing of the acts charged only as be- 
ing in “the county aforesaid,” and the 
only other reference to a place was in 
the captions of the affidavit and war- 
rant, the allegations were insufficient 
on the question of venue. Goldsmith 
v. State, 13 OhioCir.Ct.N.S. 148, 32 
OhioCir.Ct. 160. 


22. Com. v. Collins, 2 Cush. (Mass.) 
556; Goldsmith v. State, 13 OhioCir. 
Ct. NGS Le) 82 OhioCir, Ct. ) ol60s 
Daugherty v. Dennison, 11 OhioCir. 
Ct.N.S. 13, 12 OhioCir.Dec. 776 [aff 54 
N.E. 1111 mem, 59 OhioSt. 593 mem]. 
See Com. v. Wright, 12 Allen (Mass.) 
187 (recognizing rule). 


{a] General allegation of purpose 
is sufficient to satisfy such require- 
ment. Com. v. Wright, 12 Allen 
(Mass.) 187. 


23. Brittin v. State, 10 Ark. 299; 
Shover y. State, 10 Ark. 259. See 
Jebeles v. State, 31 So. 377, 131 Ala. 
41 (holding an allegation of keeping 
open, without alleging the purpose or 
intent, sufficient, inasmuch as _ the 
words ‘keep open” in and of them- 


‘selves mean keeping open for traf- 


fic). 
24. See cases infra this note. 


[a] Thus an indictment charging 
defendant with keeping open shop, in 
the words of the statute, but not 
stating further that it was for the 
purpose of trade or traffic, which was 
the purpose meant, although not 
mentioned by the statute, was insuf- 
ficient. Com. v. Collins, 2 Cush. 
(Mass.) 556. But see Jebeles v. 
State, 31 So. 377, 1381 Ala. 41 (holding 
an indictment, charging keeping open, 
sufficient, without an allegation as to 
purpose, Since ‘“‘keeping open” as con- 
templated by statute meant keeping 
open for purposes of trade). 


25. Ark.—Kreider v. State, 147 S. 
W. 449, 103 Ark. 438; Cleary v. State, 
19 S.W. 3138, 56 Ark. 124; Seales v. 
erares 1 S.W. 769, 47 Ark. 476, 56 Am. 
ay, Or 


Ind.—State v. Saurbaugh, 23 N.E. 
720, 122 Ind. 208; Ross v. State, 36 N. 
BE. 167, 9 Ind.App. 35. 


Kan.—State v. Weldy, 215 P. 1005, 
113 Kan. 734. See State v. Nesbit, 54 
P. 326, 8 Kan.App. 104 (stating that 
ordinarily a complaint charging an 
offense substantially in the language 
of the statute is sufficient, and hold- 
ing that at any rate the insufficiency 
of the allegations could not be raised 
in the manner employed by defendant 


allegations,?7 but that need not be done as to ex- 


for the purpose). : 


Md.—Callan v. State, 144 A. 350, 156 
Md, 459. 


Mo.—State v. Crabtree, 27 Mo. 232. 
Tex.—Elsner v. State, 30 Tex. 524, 


[a] Additional descriptive matter 
designating the particular place at 
which the offense is alleged to have 
been committed does not destroy the 
validity of such indictment. Callan 
v. State, 144 A, 350, 156 Md. 459. 


26. Kreider v. State, 147 S.W. 449, 
103 Ark, 438; People v. Maguire, 26 
Cal. 635. :See Snider vy. State, 59 Ala. 
64 (to same effect). 


[a] Following statute but not 
form.—An indictment which pursues 
the statute in its averments is suf- 
ficient, although it does not contain 
all the averments of the form pre- 
scribed by another statute. Jebeles 
v. State, 31 So. 377, 131 Ala. 41. 


27. Ark.—WHalliburton y. State, 75 
S.W. 929, 71 Ark. 474. 


Del.—Wright v. State; 69 A. 1003, 
22 Del. 461; Mott v. State, 62 A. 301, 
21 Del, 474. ~ 


Ind.—Russell y. State, 50 Ind. 174. 


oe acer a v. Maxwell, 2 Pick. 


Mo.—State v. Stone, 15 Mo, 513, 
Vt.—State v. Barker, 18 Vt. 195. 


Wis.—Jansen v. State, 19 N.W. 374, 
60 Wis. 577. : 


See Hinckley v. Penobscot, 42 
Me 89; State v. Atlantic Coast 
Line R. Co., 62 S:H. 755, 149° N.C, 


470 (both dictum to same effect); 
State v. Carpenter, 62 Mo. 594; State 
v. McBee, 43 S.E. 121, 52.W.Va. 257, 
60 L.R.A. 638 (both to same effect), 


And see cases infra note 28. 


{a} Language held sufficient to 
negative exceptions.—Com. vy. Crow- 
ther, 117 Mass. 116. ( 


{b] Language insufficient to nega- 
tive exceptions.—(1) The allegation 
in an indictment that defendant “did 
unlawfully make sale’ on Sunday 


.was insufficient to negative excep= 


tions in the enacting part of the stat- 
ute. Halliburton vy. State, 75 S.w. 
929, 71 Ark. 474. (2) An indictment 
charging that the labor was not “aq 
work of daily necessity” is insuffi- 
cient to negative an exception, “or 
other works of necessity,’ leaving 
out the word “daily,” as a work of 
necessity contemplated by the stata 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ceptions appearing elsewhere, as in a proviso to the 
statute, or the like;?* but, according to other au- 
thority, a negative averment to the matter of an 
exception in a statute, however stated, is not req- 
ulsite unless such matter enters into and becomes a 
part of the description of the offense, or a qualifica- 
tion of the language defining or creating it;2° but, 
if it is so related to the offense, the exception must 
be negatived.*° An allegation going to negative an 
exception which is not required to be negatived has 
been held to be mere surplusage.*1 


Duplicity. The charging in one count of two or 
more offenses against the Sunday laws renders it 
bad for duplicity;?? but where the charges of the 
count are not of several offenses, but are merely sev- 
eral specifications of the same offense, the indictment 
has been held good,?* as it has also where the act 
done and its purpose are alleged in the same count ;°4 
or, where a statute enumerates punishments in the 
alternative and provides one and the same punish- 
ment therefor, if such offenses are not repugnant, 
an information charging all of such offenses con- 
junctively in one count has been held not to be open 
to the objection of duplicity.*® 


Joinder of parties or offenses. In accordance with 
the rules applicable to criminal prosecutions gen- 
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erally,?® several persons engaged together as prin- 
cipals in prohibited Sunday transactions may be in- 
dicted jointly.*7 Joinder in one indictment, con- 
taiming several counts, of a charge of several of- 
fenses all of the same nature, founded on the same 
section of the statute, and on which the same judg- 
ment could be rendered, is not a misjoinder.*8 


[§ 57] ¢. Issues, Proof, and Variance. In gener- 
al the proof must correspond with the allegations 
of the indictment.°® A real variance must exist be- 
tween the allegations and the proof in order to give 
rise to any rights based on the theory of a vari- 
ance,*° and the variance, to be fatal, must be ma- 
terial.44 A variance between pleading and proof 
on an allegation which is mere surplusage is not 
fatal.4? The proof need not be as broad as the 
charge in the indictment, provided a distinct viola- 
tion of the law is shown.** An offer, by defendant, 
of proof of intended matter cf defense may be 
properly rejected where the evidence, if received, 
would not tend to establish a defense.*# Affirmative 
testimony as to the commission of the act charged 
has been held to control over negative testimony as 
to defendant’s general habits on Sunday.*® Proof 
by the state that defendant was not a regular drug- 
gist is sufficient to take defendant out of the pro- 


{a] Information held sufficient.— 


Se 


ute may not always be a work of [a] 


“daily” necessity. State v. Stone, 15 


Mo. 513. 

[ec] Imapplicable exception, having 
no relation to the prohibition under 
which defendant is indicted, need not 
be alleged. Com. v. Dextra, 8 N.E. 
756, 143 Mass. 28. 


[d] All such exceptions, and not 
part only, must be fully and com- 
pletely negatived. Russell v, State, 
50 Ind. 174; State v. Carpenter, 62 
Mo. 594. 


283. Ark,—Brittin v. State, 10 Ark. 
299, 


D.C.—Lehman v. District of Colum- 
bia, 19 App.D.C. 217. 


Kan.—State v. Nesbit, 54 P. 326, 8 
Kan.App. 104. 


Mass.—Com, v. De Voe, 34 N.E. 85, 
159 Mass. 101; Com. v. Shannihan, 13 
N.E. 347, 145 Mass. 99; Com. v. Samp- 
son, 97 Mass. 407; Com. v. Trickey, 
13 Allen 559. 


Tex.—Mosely v. State, 18 Tex.App. 
311. 


W.Va.—State v. Baltimore, ete, R. 
Co., 15 W.Va. 362, 36 Am.R. 803. 


And see cases supra note 27. 


[a] However, where defendant is 
a corporation, exceptions which in 
any event can have no application 
with reference to it, such as an ex- 
ception in favor of those observing 
another day, need not be negatived, 
wherever they may appear, with 
reference to the statute. State v. 
Baltimore, etc., R. Co., 15 W.Va. 362, 
36 Am.R. 803. 


29. Seale v. State, 49 S.E. 740, 121 
Ga. 741 [error dism 26 S.Ct. 763, 201 
U.S. 642, 50 L.Ed. 902]; Billigheimer 
v. State, 32 OhioSt. 435. And see 
cases infra note 30. 

30. Brown v. State, 143 S.E. 439, 


Goldsmith v. State, 
148, 32 OhioCir. 


Exceptions held sufficiently 
negatived.—An information charging 
two offenses, one keeping a place open 
on Sunday, the other, selling on Sun- 
day, was sufficient as to the former 
charge where it stated that the place 
was “not a drug store,” and that 
would sustain a conviction under that 
charge of the information, although 
the exception as to selling, that the 
accused was “not a regular druggist,” 
was not properly stated, the latter 
charge becoming mere_ surplusage. 
Oberer v. State, 28 OhioCir.Ct. 620. 


31. Seale v. State, 49 S.E. 740, 121 
Ga. 741 [error dism 26 S.Ct. 763, 201 
U.S. 642, 50 L.Ed. 902]; Com. v. Dex- 
tra, 8 N.E. 756, 143 Mass. 28. 


32. See cases infra this note. 


fa] Thus where defendant was 
charged with performing labor and 
also with keeping open shop, the af- 
fidavit and warrant so doing were bad 
for duplicity. Goldsmith v. State, 13 
OhioCir.Ct.N.S. 148, 32 OhioCir.Ct. 
160; Kimmerline v. State, 5 OhioN. 
P.N.S. 417. 


33. State v. Meyers, 28 S.C.L. 305 
[foll State v. Helgen, 28 S.C.L. 310]. 
See Brown v. State, 44 S.W. 176, 38 
Tex.Cr. 597 (holding that, where 
there are separate counts for keeping 
open and selling, an election cannot 
be compelled, as it is not necessary 
to set out such different states of 
fact in separate counts, they being 
merely different phases of the same 
misdemeanor and their joinder be- 
ing for that reason not duplicitous). 
And see cases infra this note. 


[a] Indictments held not duplic- 
itous.—McCarthy v. State, 56 Ind. 
203; State v. Meyer, 28 S.C.L. 305 
[foll State v. Helgen, 28 S.C.L. 310]; 
Elsner v. State, 30 Tex. 524. 


64 See case infra this note. 


{a] Illustration.—A complaint 
charging that defendant “did keep 
open his shop . . for the purpose 
of doing business therein” was not 
bad for duplicity. Com. v. Wright, 
12 Allen (Mass.) 187. 


35. See case infra this note. 


Charging defendant with laboring, 
and with compelling others to labor, 
in the same count, has been held not 
duplicitous. State v. Coffee, (Mo. 
App.) 35 S.W.(2d) 969. - 


86. Joinder of parties generally 
ace Te Reo ts and Informations §§ 


87. See case infra this note. 


[a] Thus both the managers and 
the performers in an entertainment 
in violation of Pen. I. § 2152 (Con- 
sol. L. [1909] ¢ 40) were properly in- 
dicted jointly for an offense under 
that act. People v. Hammerstein, 139 
N.Y.S. 1075, 155 App.Div. 204, 29 N.Y, 
Cr. 208 [rev 139 N.Y.S. 644]. 


38. Frasier v. State, 5 Mo. 536. 


39. McNealy v. State, 21 S.E. 581, 
94 Ga. 592. 


[a] Verdict without any evidence 
to support it must be set aside as con- 
trary to law. Williamson v. State, 71 
S.E. 509, 9 Ga.App. 442; Westfall v. 
State, 62 S.E. 558, 4 Ga.App. 834; City 
Council v. Talck, 37 S.C.L. 299; Reg, 
vy. Howarth, $3 U.C.Q.B. (Ont.) 537. 


40. See case infra this note. 


[a] Omission of middie initial._— 
Where defendant was charged with a 
sale to William Dillon and it was 
proved that the buyer’s name was 
William P. Dillon, defendant was not 
entitled to have the difference treated 
as a variance. Foltz v. State, 33 Ind. 
215. 

41. State v. Seaboard Air Line R. 


Co., 62 S.E. 1088, 149 N.C. 508. And 
see cases infra notes 42, 43. 


42. State v. Keelar, 53 Mo.App. 32. 
43. Com. v. Josselyn, 97 Mass. 411. 
44. See case infra this note. 


[a] Offer held properly refused.— 
Evidence to show that defendant ob- 
served another day than Sunday was 
properly rejected where the law con- 
tained no exceptions in favor of per- 
sons doing so. Parker v. State, 1 S. 
W. 129, 84 Tenn. 476. 


45. Elsner v. State, 30 Tex, 524. 
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tection of an exception as to sales by regular drug- 
gists, on written prescriptions by a physician for 
medical purposes; without any testimony relative 


to prescriptions.*® 
Time. 


one proved is immaterial.*® 


[§ 58] d. Evidence—(1) Presumptions and Bur- 
Subject to statutory provisions re- 
specting the effect of an absence of evidence,*® the 


den of Proof. 


46. Kubach v. State, 1 OhioN.P. 
N.S. 405. 


47. Ark.—Marre v. State, 36 Ark. 
222% 


Conn.—State v. Brunker, 46 Conn. 
is 


Ga.—Seale v. State, 49 S.H. 740, 121 
Ga. 741 [error dism 26 S.Ct. 763, 201 
U.S. 642, 50 L.Ed. 902]; Jackson v. 
State, 15 S.E. 905, 88 Ga. 787. 


Ind.—Gilbert v. State, 81 Ind. 565; 
Pancake v. State, 81 Ind. 93. 


Mass.—Com. v. Harrison, 11 Gray 
308; Com. v. Newton, 8 Pick. 234. 


Mo.—Frasier v. State, 5 Mo. 536, 


W.Va.—State v. Knight, 1 S.E. 569, 
29 W.Va. 340; State v. Baltimore, 
ete., R. Co., 15 W.Va. 362, 36 Am.R. 
803. 


“While it is true that time is of the 
essence of this offence, it is so only 
to the extent that the act must be on 
Sunday... When it is shown that the 
act was on Sunday, the day of the 
month is not essential in order to 
make out the offence.” Jackson v. 
State, 15. S.E. 905, 88 Ga. 787, 789. 


; 48. Conn.—State v. Brunker, 46 
Conn. 327. 


-Ga.—Jackson vy. State, 15 S.E. 905, 
88 Ga. 787. 


Mass.—Com. y. Harrison, 11 Gray 
308. 


Mo.—Frasier v. State, 5 Mo. 536. 
N.Y.—People v. Ball, 42 Barb. 324. 


N.C.—State v. Seaboard Air Line 
R. Co., 62 S.E. 1088, 149 N.C. 508. 


See State v. Knight, 1 S.E. 569, 29 
W.Va. 340 (dictum to same effect). 


49. See statutory provisions; and 
ease infra this note. 


[a] Thus, where a statute de- 
clares that no conviction shall be held 
invalid on certiorari, for the omission 
to negative circumstances, the exist- 
ence of which would make the act 
complained of lawful, the failure of 
the state to adduce evidence that 
Sunday acts or transactions did not 
fall within exceptions to the prohibi- 
tions of the Sunday laws is not fatal 
to the upholding, on certiorari, of a 
eonviction. Rex v. Sam Bow, 27 B.C. 
234. 

50. Ga.—Williamson v. State, 71 
S.B. 509, 9 Ga.App. 442. See Arn- 
heiter v. State, 41 S.H. 989, 115 Ga. 
572, 58 L.R.A. 392 (dictum to same 
effect). : 


Tll.—Johnson v. People, 42 Ill.App. 
594, 
Ind.—Mayer v. State, 33 Ind. 203. 


Mass.—Com. vy. Mason, 12 Allen 
185; Com. v. Harrison, 11 Gray 308. 


The state is not limited in its proof to a 
particular date, but may show a violation of the 
law on any Sunday preceding the finding of the in- 
dictment and within the statute of limitations,*? 
and a variance between the date charged and the 


| permission, 
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state is required to prove beyond a reasonable doubt 
all the facts material to the existence of the offense 
charged;°° but facts properly inferable from those 
proved need not be established by direct evidence.”* 
That which must be stated as part of or a neces- 
sary description of Sunday violation, in the indict- 
ment, must be proved by the prosecutor®? and only 
that;>* and hence, when the state makes out a pri- 
ma facie case by showing performance on Sunday 
of prohibited acts, not apparently within the excep- 


tions, the burden of going forward to show that the 


N.C.—State y. Atlantic Coast Line 
RR... Coy. 620S-.. 755; 149 NICrr47 05 


S.C.—City Council v. Talck, 37 S.C. 
L299. 


Va.—Lakeside Inn Corporation v. 
Commonwealth, 114 S.E. 769, 134 Va. 
696; Pirkey Bros. v. Commonwealth, 
pea ke 764, 184 Va. 713, 29 A.L.R. 


See Kimmerline v. State, 5 Ohio 
N.P.N.S. 417 (to same effect). 


[a] Thus (1) in an indictment for 
Sabbath breaking by the making of 
sales, the state must establish, be- 
yond a reasonable doubt, that the 


transaction involved was a sale and’ 


not a- gift. .Mayer v. State, 33 Ind. 
203. (2) Where a corporation is in- 
dicted for Sabbath breaking, the as- 
sent of the corporation to the acts of 
its agents, which form the basis of 
the offense, must be established by 
the evidence. State v. Baltimore, 
ete!) “Ry Co. 15 W.Vaci362, 861 AmoR: 
803. (3) Where a railroad company 
was charged with the offense of the 
running of a train on Sunday by its 
the burden was on the 
state not only to show the running, 


'but also to show the permission of 


the company thereto. State v. Atlan- 
tic Coast Line R. Co., 62 S.E. 755, 149 
N.C. 470. 


51. See cases infra this note. 


[a] Thus (1) on proof of the run- 
ning of trains over tracks belonging 
to a certain railroad, on Sunday, the 
jury might properly infer that the 
cars belonged to or were under the 
control of defendant company, and 
direct evidence to that effect need not 
be adduced by the state, to establish 
a Sunday violation by defendant. 
State v. Baltimore, etc., R. Co., 15 W. 
Va. 362, 36 Am.R. 808. See State v. 
Atlantic Coast Line R. Co., 62 S.E. 755, 
149 N.C. 470 (dictum to same effect). 
(2) Where the proprietor of an estab- 
lishment knew that its doors were in 
fact open on a Sunday and that an em- 
ployee was there present, whose ordi- 
nary duty it was to engage in trade 
and traffic with the public, therein, the 
evidence of the proprietor’s approval 
and assent was sufficient to relieve 
the state from any need to adduce 
additional proof of authority. Peo- 
ple v. Blake, 18 N.W. 360, 52 Mich. 
566. See People v. Roby, 18 N.W. 365, 
52 Mich. 577 (to same effect). (3) 
The state, having offered proof that 
a place kept open operated on week 
days as a saloon, was not obliged 
further to produce direct evidence to 
the effect that it was not conducted 
on Sunday as a regular drug store. 
Lutkehaus v. Mt. Healthy, 11 Ohio 
Cir.Ct.N.S. 536, 31 OhioCir.Ct. 281. (4) 
On proof of Sunday transactions done, 
the state need not offer in addition 
direct evidence of the time when the 
sun set on the day in question, where 


acts were in fact within the statutory exceptions 

then rests on defendant.** 

charged, it.is held, the law presumes a eriminal in- 
N 


On proof of the matters 


there was nothing in the case requir- 
ing particular minuteness of proof 
with reference to the exact time of 
sunset. Com. v. Harrison, 11 Gray 
(Mass.) 308. (5) The venue, like any 
other circumstance, may be shown, 
without the introduction of any di- 
rect evidence for that purpose, by 
reasonable and necessary inferences 
from testimony which is introduced. 
State v. Schatt, 107 S.W. 10, 128 Mo. 
App. 622. 


52. Cleary v. State, 19 S:W. 313, 56 
Ark. 124; State v. McBee, 43 S.E. 121, 
52 W.Va. 257, 60 L.R.A. 638. But see 
Schlichte v. State, 8 OhioN.P.N.S. 265 
(holding that defendant must show 
that the acts done were a work of 
necessity). 


53. See cases infra this note; and 
note 54. 


[a] Thus, in a prosecution for 
conducting a public sport or enter- 
tainment to which admission is 
charged, contrary to the Sunday law, 
it is sufficient to show that admission 
was not free and is not required to 
be shown that any particular person 
paid a fee for admittance. State v. 
Hogreiver, 53 N.E. 921, 152 Ind. 652, 
45 L.R.A. 504. 


54, Snider v. State, 59 Ala. 64; 
Rhodes v. City of Hope, 286 S.W. 877, 
171 Ark. 754, 47 A.L.R. 1104; Rosen- 
baum v. State, 199 S.W. 388, 131 Ark. 
251, L.R.A.1918B 1109; “Wilson v. 
State, 187 S.W. 937, 125 Ark. 150; Ship- 
ley v. State, 32 S.W. 489, 33 S.W. 107, 
61 Ark. 216; Cleary v. State, 19 S.W. 
3138, 56 Ark. 124; Jackson v. State, 
. 905; 88 Gary T8953) Brands ve 
» 60 S.E. 339, 3 Ga.App. 628; 
State v. Coffee, (Mo.App.) 35 S.W. 
(2d) 969; State v. Schatt, 107 S.W. 
10, 128 Mo.App. 622. See Hinckley 
v. Penobscot, 42 Me. 89 (dictum to 
same effect); People v. Hagan, 73 
N.Y.S. 564, 36 Misc. 349 (holding that 
it could not be assumed that accused 
was engaged in a work of actual ne- 
cessity, and proof thereof was neces- 
sary)s; Kelly iva Hart...f1 9t0n Aare 
192 (to same effect). : 


[a] Proof of related matters.— 
When, in a prosecution for running 
a freight train after eight o’clock 
Sunday morning, defendant: intro- 
duced evidence that such operation 
was unavoidable because of delays 
caused by other trains, defendant had 
not sufficiently sustained the burden 
of proving avoidability, but it was 
necessary to go further and show that 
the operation of the other trains in 
such manner as caused the delay was: 
unavoidable. Brand y. State, 60 S.H. 
339, 3 Ga.App. 628. 


[b] Matters peculiarly within de- 
fendant’s knowledge (1) with refer- 
ence to the necessity of a transaction 
must be shown (Shipley v. State, 32 
S.W. 489, 33 S.W. 107, 61 Ark. 216), 


ae 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a tent,°> and the burden is then east on defendant to 


4 


show that the act comes within the exception to the 
statute;°° however, where permission to act is a 
requisite to the existence of the offense, the state 
must show such permission.®7 Where a principal is 
sought to be made eriminally liable for the act of 
his agent, either knowledge of, or assent to, the act, 
on his part, must be shown,*® or such an habitual 
recurrence of the act that his assent is implied ;*° 
and, of course, it must be shown that the persons 
acting were in fact defendant’s agents.°° It may 
be presumed that a son, attending to trade in his 
father’s establishment on Sunday, is acting as his 
father’s agent for the purpose.®! When defendant 
is shown to have been the manager of an entertain- 
ment project up to a short time before the giving of 
the Sunday performance alleged as an offense, in 
the absence of any evidence to the contrary it may 
be presumed that he was the manager of such enter- 
tainment at the time of the performance.*2 There 
is no presumption that the noise caused by the op- 
eration of a reaper on Sunday is a disturbance to 
others.** Where defendant is charged with Sunday 
opening, the state need not prove a sale, in order 
to establish existence of the offense.®4 
held that the state is not required to prove allega- 
tions made by it which constitute mere surplus- 
age;°® but elsewhere it is held that, if matters not 
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required to be alleged are in fact alleged by the 
state, they must then be proved just as other matters 
in issue.°° . 


[§ 59] (2) Admissibility. The rules with refer- 
ence to the admissibility of evidence in criminal cas- 
es generally®’ apply to criminal prosecutions for 
violation of the Sunday laws;** any testimony tend- 
ing to show acts of control and management is ad- 


-missible on the issue of whether defendant was in 


charge of an establishment so as to be liable for 
keeping open on Sunday.®® Testimony concerning 
defendant’s purpose in keeping open,’® or his state- 
ments at the time of sale,’1 is properly excluded 
when it has no tendency to bring his acts within 
the protection of the statute. Evidence regarding 
the circumstances and needs of the traveling pub- 
lic is not admissible on the question of necessity, 
where the offense charged is the performance of a 
specific act for a specific person not a member of 
the class to which the evidence relates.‘2 Where 
the charge is for playing in a game on Sunday where 
an admission fee is charged, evidence of the pay- 
ment of a fee to see the game by one or more per- 
sons is competent proof that a fee was charged, 
although other persons saw the game for nothing.7® 
Evidence that the grand jury, which indicted de- 
fendant, failed to find bills against others for vio- 


‘place Kept open. 
wAike 15.9% 


‘To show: 
‘or business, 


-80 Tex. 524. 


(2) although it is not essential for 
this purpose that such matters 
should be exclusively within defend- 
ant’s knowledge (Shipley v. State, su- 
pra). , 
55. Shover vy. State, 10 Ark. 259. 
56. Shover y. State, supra. 


57. State v. Atlantic Coast Line R. 


Co., 62 S.E. 755, 149 ‘N.C. 470: 
58. Wetzler v. State, 18 Ind. 35. 
59. State v. Baltimore, etc., R. Co., 


15 W.Va, 362, 36 Am.R. 8038. 


60. Com. v. Mason, 12 £4Allen 
(Mass.) 185. 

61. Elsner v. State, 30 Tex. 524. 

62. People v. Kingston, 139 N.Y.S. 


16495527 NuY Cr. 184. 


63. Johnson v. People, 42 Ill.App. 
594. 

6&4 Griffith v. State, 89 S.W. 832, 
48 Tex.Cr. 575. 


65. Seale v. State, 49 S.H. 740, 121 
Ga. 741 [error dism 26 S.Ct. 763, 201 
U.S. 642, 50 L.Ed. 902]; State v. Kel- 
‘lar, 53 Mo.App. 32. 


66. State v. Anderson, 30 Ark. 131; 


‘Shover v. State, 10 Ark. 259. 


Rule applied to ownership of 


[a] 
Shover v. State, 10 


67. Evidence admissible in crim- 


imal cases see Criminal Law §§ 1034- 


1557. 


68. See cases infra this note; 
notes 69-77. 


[a] Evidence held admissible.— 
(1) Defendant’s occupation 
Foltz v. State, 33 Ind. 
(2) Defendant’s age. Foltz v. 
State, supra; Ross v. State, 36 N.H. 
167, 9 Ind.App. 35. (3) Statements 
by defendant’s son, a clerk in his 
father’s place of business, are ad- 
missible to show that Sunday trans- 


and 


215. 


-actions were sales, although defend- 


ant was not present when such state- 
ments were made. Elsner v. State, 
(4) Proof of the noise 


incident to Sunday transactions is] 68. 


competent to show whether such acts 
were done to the disturbance of 
others. Johnson v. People, 42 Ill. 
App. 594. (5) Evidence of defend- 
ant’s previous conviction on a charge 
of false swearing may be admitted, 
under proper circumstances, to im- 
peach defendant’s testimony at the 
trial. State v.. Knight, 1 S.E. 569, 
29 W.Va. 340. (6) Where to an in- 
dictment charging accused with sell- 
ing bread on Sunday when he was not 
a retailer, accused filed a plea that 
he was a manufacturer of bread and 
was also a retailer, it was not error 
on cross-examination, where accused 
was a witness in his own behalf, to 
ask him at what price he sold the 
loaves, on the issue as to whether the 
sale was retail or wholesale. Lans- 
man vy. State, 121 A. 159, 142 Md. 398. 
(7) Secondary evidence of the con- 
tents of tickets, billboard, etc., em- 
ployed in connection with Sunday 
performance of an amusement enter- 
prise, is admissible to show the 
charge of a fee for admission where, 
on notice defendant fails to produce 
the articles themselves in evidence. 
Gould v. State, 146 S.W. 172, 179, 66 
Tex. Or: 122, 65 Tex:Cr. 662: (8). On a 
trial for permitting a theatrical per- 
formance on Sunday, testimony of 
witnesses as to what took place in 
the building on the occasion was ad- 
missible. Gould v. State, 134 S.W. 
695, 61 Tex.Cr. 195. 


[b] Medicinal properties of tobac- 
co.—In a prosecution for. selling 
cigars and tobacco on Sunday, the 
statute under which prosecution was 
had excepting from its prohibitions 
sales of drugs or medicines, it was 


held proper to exclude offered testi-. 


mony of a physician to the effect that 
cigars and tobacco are medicines, and 
to exclude the United States Dis- 
pensatory, offered to show the medi- 
cinal effect of tobacco, and further 
to exclude the reeord of a former trial 
wherein another person was acquit- 
ted on the ground that cigars or to- 
bacco were medicines or drugs. Com, 
vy. Marzynski, 21 N.H, 228, 149 Mass. 


[ec] Evidence relating to necessity 
and propriety of keeping open.—In a 
prosecution for violating the Sunday 
law by keeping open a public swim- 
ming pool, evidence by the sheriff 
that, after the pool was put in opera- 
tion, a previously existing nuisance, 
consisting of large numbers of dis- 
orderly nude men and boys and par- 
tially nude women, bathing or dress- 
ing and undressing along certain 
streams on Sunday, had been prac- 
tically eliminated, was erroneously 
excluded, as was also evidence of the 
sanitary condition of the pool, the 
character of the people patronizing it, 
that it was conducted in an orderly 
and proper manner, and that there 
were a large number of railway em- 
ployees who could only go to the pool 
in the daytime on Sundays; but it 
was not error to exclude opinions of 
physicians as to the benefits to be 
derived from bathing and the effects 
of cleanliness, and that free access to 
the pool was extended to an orphan- 
age and the Salvation Army, and that 
employees who worked on Sunday 
were given the same amount of time 
during the week on full pay. lLake- 
side Inn Corporation v. Common- 
wealth, 114 S.E. 769, 134 Va. 696. 


[d] Other sales.—Testimony in 
relation to sales to others than the 
person named in the indictment is 
competent on a prosecution for keep- 
ing open for the purpose of traffic 
and sale, and further for selling to a 
person named. Brown y. State, 44 S. 
W. 176, 88 Tex.Cr. 597. 


69. Cusimano y. State, 103 So. 241, 
20 Ala.App. 502. 


70. Com. v. Starr, 11 N.H. 533, 144 
Mass. 359. 


71. Com. v. Goldsmith, 57 N.E. 212, 
176 Mass. 104. 


72. State v. Schatt, 107 S.W.. 10, 
128 Mo.App. 622. 


73. Heigert v. State, 75 N.H. 850, 
37 Ind.App. 398. 
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lating the Sunday laws,‘* or that the operation of 
other acts or enterprises of a similar character is 
allowed to continue on Sunday without molesta- 
tion,*® is properly excluded. Evidence may be ad- 
mitted in prosecutions for Sunday violation, al- 
though it has previously been employed on another 
prosecution for a different offense arising out of the 
Other persons present at the time of 
the alleged offense, and who witnessed it, are com- 


same act.?® 


SUNDAY 


petent. witnesses to prove the fact, whether they 


were connected with the same work or not, and may 
be called by the state for that purpose, although 
they were jointly engaged with defendant in the 


same transaction.*? 


74. Smith vy. State, 90 S.W. 37, 48 
Tex.Cr. 509. 


75. Callan v. State, 144 A. 350, 156 
Md. 459; State v. Corologos, 143 A. 
284, 101 Vt. 300, 59 A.L.R. 1541. 


76. Com. vy. Harrison, 11 Gray 
(Mass.) 308. 


77. Williamson v. State, 
509, 9 Ga.App. 442. 


78. Weight and sufficiency of evi- 
dence in criminal trials see Criminal 
Law §§ 1559-1999. 


79. See cases infra this note. 


[a] Evidence held insufficient: 
To show: (1) Assent.of corporation 
to Sunday work by employee. State 
v. Baltimore, ete, R. Co., 15 W.Va. 
362, 36 Am.R. 803. (2) Keeping open 
by defendant. State v. Shover, 10 
Ark, 259; City Council v. Talck, 37 S. 
C.L. 299. (3) Necessity for Sunday 
labor (Rosenbaum vy. State, 199 S.W. 
COCO Ark. 2b; Jan .A Loss. 1LOos 
Wilson v. State, 187 S.W. 9387, 125 
Ark. 150; (Cleary v: State, 19 S-W. 
313, 56 Ark. 124), (4) or sales (Rhodes 
v. Hope, 286 S.W. 877, 171 Ark. 754, 47 
A.L.R. 1104), (5) or for keeping open 
on Sunday (Schlichte v. State, 8 Ohio 
N.P.N.S. 265). (6) That commodity 
sold was not a medicine. Todd v. 

_ State, 18 S.W. 642, 30 Tex.App. 667. 
(7) That acts done were not work of 
necessity. Edgerton v. State, 67 Ind. 
588, 38 Am.R. 110. (8) That defend- 
ant was a baker. Com. v. Crowley, 14 
N.E. 459, 145 Mass. 430. To sustain 
a verdict: (9) For operating a train 
on Sunday without the existence of 
unavoidable necessity. Westfall v. 
State, 62 S.H. 558, 4 Ga.App. 834. (10) 
For keeping open on Sunday. Whit- 
comb v. State, 17 S.W. 258, 30 Tex. 
App. 269. To justify holding as mat- 
ter of law that the acts done: (11) 
Were a work of necessity. State v. 
Coffee, (Mo.App.) 35 S.W.(2d) 969. 
(12) Were not a work of necessity. 
Lakeside Inn Corporation v. Common- 
wealth, 114 S.E. 769, 184 Va. 696. (13) 
Evidence of sales by one’s employee 
is not sufficient to sustain a convic- 
tion of the master for pursuit of his 
ordinary avocation where not coupled 
with any proof of the latter’s knowl- 
edge of the employee’s conduct at the 
time. Wetzler v. State, 18 Ind. 35. 


{b] Evidence held sufficient: To 
show: (1) Venue. State v. Schatt, 
107 S.W. 10, 128 Mo.App. 622. (2) 
Defendant’s age. Foltz v. State, 33 
Ind. 215. (3) That defendant engaged 
in worldly business, work, or employ- 
ment. Connor v. Quest, 71 J.P. 62, 96 
L.K.Rep.N.S. 28. (4) That work or 
business done was in defendant’s or- 
dinary calling (Scandrett v. State, 
52 S.E. 160, 124 Ga. 141; Connor v. 
Quest, supra) (5) or usual avocation 
(Ross v. State, 36 N.E. 167, 9 Ind.App. 
35). (6) Defendant’s assent or ap- 
proval of acts of employees. People 


- 
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[§ 60] (3) Weight and Sufficiency. The general 
rules as to the weight and sufficiency of evidence in 
criminal cases?* apply to criminal prosecutions for 
violation of Sunday laws.*® 
creating a nuisance by nonobservance of Sunday, it 
need not be shown “that any person was actually dis- 
turbed, but it is sufficient that the acts complained 
of be shown to have been done in a public manner 
and open to observation by the public.*® 


[§ 61] e. Trial. The rules applicable to the trial 
of criminal cases generally*! apply to criminal pros- 
ecutions for violation of the Sunday laws.®? 


In a prosecution for 


Stat- 


utes prescribing a particular method of trial of crim- 
™ 


v. Blake, 18 N.W. 360, 52 Mich. 566; 
People v. Roby, 18 N.W..365, 52 Mich. 
577; King v. Sabine, 8 Can.Cr.Cas. 
(7) Unlawful running of freight 

Jackson v. State, 15 S.E. 905, 
88 Ga. 787. (8) Tihat defendant em- 
ployee had authority as manager to 
permit or control Sunday opening. 
Gould v. State, 146 S.W. 172, 66 Tex. 
Cr. 122, 146 S.W. 179, 65 Tex.Cr. 662. 
(9) Defendant’s proprietorship or con- 
trol in place kept open. People v. 
Blake, supra. (10) Giving of a pro- 
hibited entertainment. People v. 
Kingston, 139 N.Y.S. 649, 27 N.Y.Cr. 
184. (11) Keeping open on Sunday. 
Sullivan iv. 2D: 2C.4520" App... CG: 129): 
State v. Weldy, 215 P. 1005, 113 Kan. 
734; Peo, v. Blake, 18 N.W. 360, 52 
Mich. 566. -(12) That defendant la- 
bored on Sunday. State v. Weldy, 
215 P. 1005, 113. Kan. 734; Topeka 
v. Crawford, 96 P. 862, 78 Kan. 583, 
17 L.R.A.N.S. 1156, 16 Ann.Cas. 408. 
(13) That defendant permitted his 
place of business to be opened for 
Sunday traffic. Griffith v. State, 89 
S.W, 832, 48 Tex.Cr. 575. (14) Selling 
on Sunday. Elsner v. State, 30 Tex. 
524. (15) That defendant was man- 
ager of a prohibited performance. 
People v. Kingston, 139 N.Y.S. 649, 27 
N.Y.Cr. 184. (16) Collection of ad- 
mission fee. Sayeg v. State, (Tex. 
Cr.) 25 S.W.(2a). 865. To sustain 
finding: (17) That defendant did not 
conscientiously observe another day. 
Billigheimer v. State, 32 OhioSt. 35. 
(18) That the acts and transactions 
involved were not a work of neces- 
sity. State v. Knight, 1 S.E. 569, 29 
W.Va. 340. (19) That defendant made 
sales as a dealer in merchandise. 
Savage v. State, (Tex.Cr.) 93 S.Ww. 
114, 88 S.W. 351. (20) That defendant 
as the agent of another kept open 
shop and did business. Hall v. State, 
55 S.W. 178, 41 Tex.Cr. 423. (21) That 
the work done was in the line of de- 
fendant’s ordinary calling. Kent v. 
State, 82 S.E. 762, 15 Ga.App. 210. 
(22) That establishment kept open 
was not a drug store. Lutkehaus v. 
Mt. Healthy, 11 OhioCir.Ct.N.S. 536, 
31 OhioCir.Ct. 281. (23) Of hunting 
game with gun or dogs. Gunn v. 
State, 15 S.B. 458, 89 Ga. 341. ° (24) 
Of keeping open for trade or traffic. 
Armstrong v. State, 84 S.W. 827, 47 
Tex.Cr. 610; Caskey v. State, (Tex. 
Cr.) 62 S.W. 753. (25) Of retailing 
on Sunday. Bennett v. State, 13 Ark, 
694. (26) Of running a horse on Sun- 
day for amusement or pastime. Krei- 
der v. State, 147 S.W. 449, 103 Ark. 
438. (27) Of playing of Sunday base- 
ball. Crook v. Commonwealth, 136 S., 
BE. 565, 147 Va. 598, 50° A.L.R. 1048. 
To take the case to the jury on the 
question of: (28) Whether an admis- 
sion fee was charged. MHeigert v. 
State, 75 N.E. 850, 37 Ind.App. 398. 
(29) The performance of unnecessary 
labor. La Plata v. Butler, (Mo.App.) 
225 S.W. 114. i 


80. Parker v. 1 S.W. 


84 Tenn. 476. 


81. "Trial generally see Criminal 
Law §§ 556-947, 2000-3149. 


82. See cases infra this note; 
notes 83-21. 


[a] Formation of jury in the man- 
ner appointed for doing it in cases 
of misdemeanors generally is proper. 
State v. Baltimore, ete., R. Co., 15 W. 
Va. 362, 36 Am.R. 803. 


[b] Special plea in bar.—Where 
defendant files a plea setting forth 
matter of defense merely, as that he 
is an observer of another day, it is 
no error for the court, without pass- 
ing upon this plea, to direct a plea 
of not guilty to be filed, accused 
standing mute, and to proceed with 
the trial, such plea being really a 
special plea in bar and not a plea in 
abatement. Billigheimer v. State, 32 
OhioSt. 435. 


[ec] Judgment or verdict and con- 
viction.—(1) Conviction of an offense 
upon an information containing more 
than one charge is to be sustained if 
one of the charges is properly stated, 
although others are not, since the de- 
fective charges may be stricken as 
mere surplusage. Oberer v. State, 28 
OhioCir.Ct. 620. (2) Although a judg- 
ment be erroneous in ordering defend- 
ant’s confinement in jail until fine 
and costs are paid, the error is waiv- 
ed by payment. Oberer v. State, su- 
pra. (38) On proof of a joint act, a 
joint conviction is authorized where 
the offense created by the statute and 
whose existence is shown may, in its 
nature, be the joint act of several 
persons. Com. v. Sampson, 97 Mass. 
407. Compare Whitcomb v. State, 17 
S.W. 258, 30 Tex.App. 269 (holding 
that verdict and judgment against two 
partners in a business, jointly indict- 
ed, tried, and convicted for violation 
of the Sunday laws, should have been 
several and not joint). (4) Where 
two, who join in violating the Sun- 
day acts, are jointly tried and both 
found guilty, the fine assessed by 
the jury is a several fine on each, and 
each is required to pay the total 
amount so assessed, rather than the 
two together having to do so. Ben- 
nett v. State, 30 Tex. 521, 523. (5) 
A conviction which does not set out 
circumstances sufficient to bring de- 


State, 202, 


and 


fendant within the prohibitions of the . 


statute has been held bad. Hespeler 
v. Shaw, 16 U.C.Q.B. (Ont.) 104 (6) 
Where several counts for different of- 
fenses of the same character are 
joined in one indictment, and defend- 
ant found guilty on more than one, it 
has been held proper upon conviction 
to assess a several fine, under each 
count upon which there is a convic- 

tion. Kroer v. People, 78 Ill. 294. 
[ad] Order of proof.—Where, after 
the close of the evidence and of the 
arguments, the court permits the 
cS 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


cals 


tS as 


d 
: 


ey tend GE ei a 


inal offenses in the court in which the prosecution 
is Commenced must be complied with.8? Where the 


_ offense charged is that of keeping open store, the 


fact that several sales may have been made does not 
render applicable the doctrine of election.§* A pre- 
liminary inquiry, by the state, addressed to one of 
the witnesses, as to whether he was present at a 
place on a particular Sunday, has been held insuf- 


. ficient to constitute an election confining the state 


to that Sunday.®> 


Functions of court and jury. Save where consti- 
tutional provisions prescribe some other rule,’* or 
where prosecutions for Sunday offenses are not tri- 
able by jury,’’ the function of the court is to de- 
elare the law,®® that of the jury to determine the 
facts, under proper instructions from the court.8® 
Ordinarily, such questions as defendant’s intent,®°® 
the nature or character of the place kept open,®? 
whether a particular Sunday transaction constituted 
a sale,®* whether the acts done were work of de- 
fendant’s ordinary calling,®? and whether an ad- 
mission fee was charged,®* are for the jury; and so 
is the question of whether the act was, under the 
circumstances of the ease, one of necessity or charity 
within the meaning of the statutory exception ;°* 


SUNDAY 


[60 C.J.] 1093 


; but sometimes the evidence respecting the cireum- 


stances under which the act was committed may be 
such that a determination by the court of whether 
it was matter of necessity or charity is proper.®® 
The eredibility of the witnesses is a matter for the 
jury.°’ The general affirmative charge in behalf of 
the state should never be given where there is any 
evidence upon which a verdict of acquittal could 
be based or where the facts in evidence pointing to 
quiet rest in inference only.°® 


Instructions. The court should instruct the jury 
as to the meaning of the material terms in statutes 
affecting the offense,®® and defendant is entitled to 
have a proper charge given respecting the burden 
of proof, the respective functions of court and ju- 
ry,” the nonreligious character and purpose of the 
statute,® the necessity of intent,* and the meaning of 
necessity, within the statute.° Not only should the 
charge state correctly the elements of the offense, 
but.it is also essential that proper instruction be 
given with reference to matters of defense.6 An 
instruction which, in connection with the evidenee, 
could have no tendency to mislead the jury is not 
bad because it is not stated as definitely as it might 
have been;’ nor can a refusal to give a correct, but 


_ state to introduce evidence that de- 


fendant is over fourteen years of age, 
at the time informing defendant that 
he may have time, if he wishes, to 
obtain rebuttal evidence, such action 
is within the discretionary power of 
the court, being but a technical point 
of proof. Ross v. State, 36 N.E. 167, 
9 Ind.App. 35. 


83. See case infra this note, 


[a] Rule applied.—Where a stat- 
ute authorizing a police justice to try 
criminal offenses authorized him to 
do this only “as a Court of Special 
Sessions,” the rules for trial in courts 
of special sessions, including a right 
to elect to have a trial by jury, were 
to be followed in the trial before such 
justice of one charged with Sabbath 
breaking. Erbe v. Monteverde, 35 N. 
Y.S. 102, 13 Misc. 404. 


84. Snider v. State, 59 Ala. 64. 
85. State v. Brunker, 46 Conn. 328. 
86. See case infra this note. 


[a] Mlustration.—Under Const. 
(1851) § 19 art 1, providing that in 
all criminal cases whatever the jury 
should have the right to determine 
the law and the facts, defendant, 
charged with Sunday violation, was 
entitled to have both law and fact 
left to the determination of the jury. 
McCarthy v. State, 56 Ind. 203. 


87. Right to trial by jury see Ju- 
ries § 96 text and note 79. 


88. Com. v. Marzynski, 21 N.E. 228, 
149 Mass. 68; State v. Atlantic Coast 
Line R. Co., 149 N.C. 470, 62 S.E. 755; 
Lakeside Inn Corporation v. Common- 
wealth, 114 S.H. 769, 134 Va. 696. 


[a] Whether moving picture the- 


“ater and pictures constitute a theater 


or circus which cannot remain open 
on Sunday under Pen. Code (1911) art 
302 has been held a question of law 
for the court and not a question of 
fact for the jury. Hegman y. State, 
227 S.W. 954, 88 Tex.Cr. 548. 


Province of court and jury generally 
gee Criminal Law §§ 2272-2352%. 


89. Manning v. State, 64 S.H. 710, 
6 Ga.App. 240; State v. Atlantic Coast 
Line R. Co., 62 S.E. 755, 149 N.C. 470; 
Lakeside Inn Corporation v. Common- 
wealth, 114 S.E. 769, 134 Va. 696; 


State v. McBee, 43 S.E, 121, 52 W.Va. 
257, 60 L.R.A. 638. 


90. Snider v. State, 59 Ala. 64; 
State v. Crabtree, 27 Mo. 232. 


91. Whittaker v. State, 88 So. 188, 
17 Ala.App. 624; Callan v. State, 144 
A. 350, 156 Md. 459. 


92. Bennett v. Sale, 13 Ark. 694. 


93. Kent v. State, 82 S.H. 762, 15 
Ga.App. 210. 


94. Heigert v. State, 75 N.E. 850, 
387 Ind.App. 398. 


95. U.S..—Broad-Grace Arcade 
Corp. v. Bright, 48 F.(2d) 348 [aff 52 
S'Ct413%, 76. b.hd: £76]. 


Ind.—Ungericht v. State, 21 N.E. 
1082, 119 Ind. 379, 12 Am.S.R. 419; 
pale iat v. State, 67 Ind. 588, 33 Am. 


Mo.—State v. Coffee, (App.) 35 S.W. 
(2d) 969. 


Vt.—State v. Corologos, 143 A. 284, 
101 Vt. 300, 59 A.L.R. 1541. 


Va.—Crook v. Com., 136 S.H. 565, 
147 Va. 593, 50 A.L.R. 1043; Lakeside 
Inn Corporation v. Commonwealth, 
114 S.E. 769, 134 Va. 769; Pirkey 
Bros. v. Commonwealth, 114 S.E. 764, 
134 Va. 713. 


W.Va.—State v. McBee, 43 S.B. 121, 
52 W.Va. 257, 60 U.R.A. 638; State v. 
Knight, 1 S.E. 569, 29 W.Va. 340. 


96. Rosenbaum v. State, 199 S.W. 
388, 181 Ark. 251, L.R.A.1918B 1109; 
Capital Theater Co. v. Com., 199 S.W. 
1076, 178 Ky. 780;- State v. Coffee, 
(Mo.App.) 35 S.W.(2d) 969; State’ v. 
Schatt, 107 S.W. 10, 128 Mo.App. 622; 
Pirkey Bros. v. Commonwealth, 114 
S.B. 764, 134 Va. 713, 29 A.L.R. 1290. 
And see case infra this note. 


[a] Evidence held sufficient to 
make question of necessity or charity 
a matter for the court. Com. v. 
Sampson, 97 Mass. 407. 


97. Hall v. State, 55 S.W. 173, 41 
Tex.Cr. 423. 5 


98. Whittaker v. State, 88 So. 188, 
17 Ala.App. 624; State v. Seaboard 
Air Line R. Co., 59 S.H. 1048, 145 N.C. 
570. 


[a] Evidence supporting different 
inferences.—The general affirmative 


charge for the state was erroneously 
given when the undisputed evidence 
permitted of two different inferences, 
under one of which defendant would 
not be guilty of violating the statute. 
Everett v. State, 111 So, 759, 22 Ala. 
App. 30. : 


99. Manning v. State, 64 S.E. 710, 
6 Ga.App. 240. See Sayeg v. State, 
(Tex.Cr.) 25 S.W.(2d) 865 (holding a 
charge as to subterfuge to be requir- 
ed under a statute prohibiting oper- 
ation of places of amusement to which 
admission is charged). 


[a] Instruction inconsistent with 
spirit of law, even though in accord- 
ance with its strict letter, may con- 
stitute error. State v. Gregory, 47 
Conn. 276. 


Instructions generally see Criminal 
Law §§ 23858-2496. : 


1. Mayer v. State, 33 Ind. 203; State 
v. Atlantic Coast Line R. Co., 62 S.E. 
755, 149 N.C. 470; Lakeside Inn Cor- 
poration v. Commonwealth, 114 S.B. 
769, 134 Va. 696; State v. McBee, 43 
S.H. 121, 52 W.Va. 257, 60 L.R.A. 638. 


[a] Instruction held proper.—A 
charge that “defendant is presumed 
to be innocent until his guilt is estab- 
lished by legal evidence; and, in case 
of a reasonable doubt as to his guilt, 
he is entitled to be acquitted’’- was 
correct, and the court need not in- 
struct in terms that the burden to 
prove the offense was on the state. 
Day v. State, 17 S.W. 262, 21 Tex. 
App. 213 

2. McCarthy v. State, 56 Ind, 203. 


3. Lakeside Inn Corporation  v. 
Commonwealth, 114 S.E. 769, 134 Va. 
696. 


4. State v. Crabtree, 27 Mo, 232; 
State v. Atlantic Coast Line R. Co., 
62 S.B. 755, 149 N.C. 470; Whitcomb 
v. State, 17 S.W. 258, 30 Tex.App. 269. 

5. Lakeside Inn Corporation v. 
Commonwealth, 114 S.E. 769, 134 Va. 
696. 

6. Westfall, v. State, 62 S.E. 558, 
4 Ga.App. 834; Brand v. State, 60 S. 


E. 339, 3 Ga.App. 628; State v. Camp- 
bell, 105 S.W. 6387, 206 Mo. 579. 


7. See cases infra this note. 
[a]. Thus (1) an instruction that 
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irrelevant, charge,® or instructions which, although 
technically accurate, are inadequate on a consid- 
eration of the whole case and which would tend to 
mislead the jury,® nor requested instructions whose 
substance is comprised within instructions which are 
The court should not 
submit to the jury all the phases of the statute, but 
should restrict them to the consideration of the one 
charged in the indictment ;1! and further, it is prop- 
er for the instructions to be limited to that charge 
of the indictment which there is evidence to sus- 
Although parts of the instructions, consid- 
ered independently, be inconsistent, if, nevertheless, 
taken as a whole the instructions are consistent, no 


given,!° be complained of. 


tain.1? 


objection can be taken thereto.*® 


the court of requested instructions so as to make 
them conform to the circumstances shown by the 


evidence is proper.‘* 


certain consequences would follow 
if defendant were found laboring “at 
its trade or calling generally,” in- 
stead of being definitely stated if it 
were laboring ‘at its trade or call- 
ing as a common carrier,’’ where de- 
fendant was a railroad and the of- 
fense involved was the running of 
ears and trains, was not objectionable. 
State v. Baltimore, ete., R. Co., 15 W. 
Va. 362, 36 Am.R. 803. (2) An _in- 
struction, in a prosecution for selling 
liquor on Sunday, that “a hotel-keeper 
may _ sell liquor to bona fide regis- 
tered guests at their meals and in 
their rooms. That is the only excep- 
tion that is made in favor of.a hotel- 
keeper’ is not prejudicial error be- 
cause it fails to state that the ex- 
ception exists on a Sunday, since the 
prosecution was specifically for a 
Sunday sale, and it is sufficient that 
each statement, taken in connection 
with the context, should be an ac- 
curate statement of the law of the 
ease. Lehman v. District of Colum- 
bia, 19 App.D.C. 217. j 


8. Kreider v. State, 147 S.W. 449, 
103 Ark. 438; Seale v. State, 49 S.E. 
740, 121 Ga. 741 [error dism 26 S.Ct. 
763, 201 U.S. 642, 50 L.Ed. 902]; State 
v. Corologos, 143 A. 284, 101 Vt. 300, 
59 A.L.R. 1541. 


9. Sullivan v. District of Columbia, 
20 App.D.C. 29; ‘Com. v. De Voe, 34 
N.E. 85, 159 Mass. 101; Whitcomb v. 
State, 17 S.W. 258, 30 Tex.App. 269. 


10. Com. v. Harrison, 11 Gray 
(Mass.) 308. A 

[a] Instructions held properly re- 
fused.—Smith v. State, 90 S.W. 37, 
48 Tex.Cr. 509. 

11.. Brockman vy. State, (Tex.Cr.) 


28 S.W.(2d) 820; Whitcomb v. State, 
17 S.W. 258, 30 Tex.App. 269. See 
to same effect State v. Corologos, 143 
A. 284, 101 Vt. 300, 59 A.L.R. 1541. 


{a] hus an instruction with ref- 
erence to doing acts as agents or em- 
ployees of the proprietor of a motion 
picture show has been held improper 
where the information referred to de- 
fendants as agents or employees “of a 
place of public amusement, to wit: 
. . »« & picture show.” Brockman 
v. State, (Tex.Cr.) 28 S.W.(2d) 820. 


12. State v. Coffee, (Mo.App.) 35 
S.W.(2d) 969. 


13. See case infra this note, 
[a] TNlustration.—An instruction 
that accused might enter his store to 


prepare a prescription needed to treat 
a disease was not inconsistent with 
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[§ 62] f. Appeal and Error. The general rules 
relative to appeal and error in criminal eases gener- 
ally1® are applicable to criminal prosecutions for 
violation of Sunday laws.1® Action of the trial court 
quashing an indictment for Sunday violation is, it 
has been held, to be sustained if there is any good 
or sufficient cause for it, although the reason for 
such action is not made to appear.'* 
where the bill of exceptions raises no matter of 
error with reference to the conviction, the appellate 
court will not search the record for error, violation 
of the Sunday laws being a mere misdemeanor.** 
The facts found upon the trial will not be disturbed 
on review where they are not clearly erroneous.'® 
A harmless charge, even though erroneous, cannot 
be complainéd of as error;?° although the charge 
as given contains isolated errors, if they are cor- 


Similarly, 


rected by other specific instructions or by the tenor 


an instruction that he could not keep 
his store open even to sell drugs, in 
view of the whole tenor of the in- 
structions, and hence such inconsist- 
ency aS might exist was not such as 
to render them open -to objection. 
State v. Morin, 80 A. 751, 108 Me. 303. 


14. State v. Coffee, (Mo.App.) 35 
S.W.(2d) 969. . 


15. Criminal appeals and review in 
een eatt see Criminal Law §§ 3258- 
3778. 


16. See cases infra this note. 


_ la] Raising matters for first time 
in appellate court.—(1) Defects in the 
complaint or summons, which are not 
substantial or jurisdictional, cannot, 
it has been held, be raised for the 
first time on appeal. Com. v. Halla- 
han, 9 N.E. 523, 143 Mass. 167; Con- 
nor v. Quest, 71 J.P. 62. (2) Objec- 
tions to the admission of evidence not 
raised in the trial are not ordinarily 
available upon appeal. Seale v. State, 
49 S.B. 740, 121 Ga. 741 [error dism 
Sou 763, 201 U.S. 642, 50 L.Ed. 


[b] Availability on appeal of mat- 
ters relating to evidence.—(1) The in- 
sufficiency of the evidence is not 
properly preserved as a question for 
the appellate court by a bill of ex- 
ceptions not containing the evidence 
but simply stating what the evidence 
tended to show. Nesbit v. State, 54 
P. 326, 8 Kan.App. 104. (2) Where 
the order of proof is material, as, for 
instance, on the question of admitting 
impeaching evidence, and nothing to 
the contrary appears in the record, 
the correctness and regularity of the 
proceedings in the trial is to be pre- 


sumed. State v. Knight, 1 S.E. 569, 
29 W.Va. 340. 
[c] Availability on appeal of de- 


fects in indictment, information, or 
complaint.—(1) A general demurrer, 
it has been held, properly preserves 
for review the question of defects in 
the indictment (Halliburton v. State, 
75 S.W. 929, 71 Ark. 474); (2) but, 
elsewhere, when a demurrer to the 
information is overruled, and no ex- 
ception taken thereto, any error that 
there may be in thus overruling the 
demurrer cannot be preserved for re- 
view by a motion for a new trial 
(Kent v. State, 82 S.E. 762, 15 Ga.App. 
210). (8) The insufficiency of the in- 
dictment is not properly saved for 
consideration on appeal by challenges 
to the introduction of testimony or 
by a motion for a new trial without 
any motion to quash or to make more 


definite and certain having been made, 
the defect of indefiniteness of the 
charge being waived by a plea of not 
guilty and by submitting to trial 
thereon. Nesbit v. State, 54 P. 326, 
8 Kan.App. 104. (4) Where trial is 
first had in a justice’s court, where 
no written information is required, 
upon affidavit, the omission from the 
transcript on appeal of a specification 
of the offense for which defendant 
was tried below is not available to de- . 
fendant as a ground of error where 
no objection was made to such tran- 
script, nor any request for its amend- 
ment. Marre v. State, 36 Ark. 222. 
(5) After trial and conviction by a 
magistrate for Sunday violation, de- 
fendant will not be liberated on a 
writ of habeas corpus because of the 
insufficiency of the complaint if by 
any possible construction of the lan- 
guage employed therein an offense 
against the Sunday laws is thereby 
even defectively stated. In re Cald- 
well, 118 N.W. 1338, 82 Neb. 544. 


[d] Certiorari (1) has been held a 
proper remedy to bring up a convic- 
tion obtained without jurisdiction. 
Hespeler v. Shaw, 16 U.C.Q.B. (Ont.) 
104. (2) However, questions of fact 
within the. magistrate’s jurisdiction 
will not be reviewed on certiorari, but 
defendant’s remedy, if any, is by ap- 
peal. Reg. v. Urquhart, 4 Can.Cr.Cas. 
256, 20 Can.L.T.Oce. notes 7. See Hes- 
peler v. Shaw, supra (dictum to the 
same effect). 


{e] In Porto Rico the district 
courts have jurisdiction of appeals 
from convictions for Sunday violation 
rendered by the municipal courts. 
Perez v. Rossy, 22 Porto Rico 5738. 


{f] In British Columbia, by vir- 
tue of Summary Convictions Act, § 
73, the judgment of the county court 
judge reviewing a conviction before 
a magistrate is final, and no appeal 
lies from his decision. Re Lambert, 
7 B.C..396. 


17. State v. Land, 42 Ind. 311. 


18. Day v. State, 17 S.W. 262, 21 
Tex.App. 218. See to same effect 
State v. Corologos, 143 A. 284, 101 Vt. ~ 
300, 59 A.L.R. 1541. 


19. Billigheimer v. State, 32 Ohio 
St. 4385; Pirkey Bros. v. Common- 
wealth, 114 S.E. 764, 184 Va. 713, 29 
A.L.R. 1290. ; 


20. Seale v. State, 49 S.E. 740, 121 
Ga. 741 [error dism 26 S.Ct. 763, 201 
U.S. 642, 50 L.Ed. 902]; Arnheiter v. 
State, 41 S.E. 989, 115 Ga. 572, 58 L. 
R.A. 392; Kroer v. People, 78 Ill. 294. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of the whole charge, they do not constitute ground 
’ for reversul.?1 

[§ 63] 2. Actions and Proceedings under Penal 
The mode of enforcement established by 
some of the Sunday laws is by an action for the 
recovery of a penalty for violation of their provi- 


Statutes. 


Sullivan v. District of Colum- 
bia, 20 App.D.C. 29; Lehman y. Dis- 
trict of Columbia, 19 App.D.C. 217. 


22. See statutory provisions; and 
eases infra this section. 


23. Penalties generally see Fines, 
Forfeitures, and Penalties. §§ 72-161. 


__ Summary proceedings generally see 
Summary Proceedings, ante. 


24. See cases infra this note, 


. [a] Multiple acts as single or sev- 
eral offenses.—(1) Under a statute 
prohibiting engaging in worldly em- 
ployment or business on Sunday, re- 
peated acts in the exercise of. a busi- 
ness on the same Sunday constitute 
but a single offense subjecting the 
offender to but a single penalty, rath- 
er than each act constituting a sepa- 
rate offense subjecting him to a _pen- 
alty for each. Friedeborn v. Com., 
6 A. 160, 113 Pa. 242, 2 Montg.Co. 149, 
*57 Am.R. 464 [overr Reiff v. Com., 1 
Montg.Co. 24]; Com. v. Martin, 7 Pa. 
Co. 153; Crepps v. Durden, 2 Cowp. 
640, 98 Reprint 1283. (2) Where, how- 
ever, the statute expressly declares 
that each of certain particular trans- 
actions shall be deemed a separate 
offense, the contrary result follows. 
Com. v. Bowling Green Athletic As- 
soc., 268 S.W. 1088, 207 Ky. 170; Cap- 
ital Theater Co. v. Com., 199 S.W. 
1076, 178 Ky. 780; Com. v. Chesa- 
peake, etc., R. Co., 108 S.W. 851, 128 
Ky. 542, 32 Ky.L. 1400. 


{b] hiability of employee.—(1) 
Where the facts are such that the 
employer is not liable to the penalty, 
neither is the employee. Reg. v. Reid, 
30 Ont. 732. (2) Under-a statute for- 
bidding laboring or compelling others 
to labor, an employee who labors for 
his employer, as well as the employer, 
is liable for the forfeiture. Puckett 
v. Com., 57 S.E. 591, 107 Va. 844. 


[c] Amount of penalty recover- 
able.—(1) Where several causes of 
action are joined in the petition, the 
maximum amount of the penalty is 
not merely the maximum amount re- 
coverable for any single cause of ac- 
tion, but is the sum of the maximum 
penalties of all the combined causes 
of action. Com. v. Bowling Green 
Athletic Assoc., 268 S.W. 1088, 207 
Ky. 170; Capital Theater Co. v. Com., 
199 S.W. 1076, 178 Ky. 780. (2) Where 
a penalty is specified in the statute, 
it means that the penalty together 
with the costs shall be recoverable 
for unlawful Sunday transactions, but 
it has been held improper to remit the 
penalty totally, upon finding defend- 
ant guilty, and to charge against him 
only the costs of the prosecution or 
a pawt thereof. Lewis v. Com., 3 Pa. 
Dist.&Co. 549. 


[ad] Disposition of fines.—(1) An 
act providing for the disposition of 
fines collected under the Sunday law 
has been held not to have been re- 
pealed by later acts providing for the 
disposition of fines and penalties gen- 
erally, collected by certain officers. 
Allegheny County v. Com., 1 Mon. 
(Pa.) 119; In re Fines, 36 Pa.Co. 697. 
(2) The act of April 22, 1794 was re- 
pealed, as to the distribution of pen- 
alties collected, by the act of May 15, 
1850, so that by virtue of the latter 
the prosecutor is not entitled to share 
in the penalties recovered for offenses 
created by the earlier law. In re Pen- 
alty, 43 Pa.Co. 497. 
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sions;?*_ where that method is adopted, the statu- 


tory provisions, construed and applied in the same 


for.25 


25. See cases infra this note. 


[a] Availability of other remedies. 
—(1) In general, Sunday statutes pro- 
viding penalties for violation, speci- 
fying the means for their enforce- 
ment, and not joined with any pro- 
visions for criminal liability, are ex- 
clusive of the power to resort to any 
other means of enforcing Sabbath ob- 
servance, and hence a resort to ar- 
rests and criminal prosecutions for 
this purpose is unavailable (People v. 
Dixon, 154 N.W. 1, 188 Mich. 307, Ann. 
Cas.1918B 885; Yerkes v. Smith, 122 
N.W. 223, 157 Mich. 557; Com. v. Fos- 
ter, 28 Pa.Super. 400; Com. v. Smith, 
43 Pa.Co. 93; State v. Nashville Base- 
ball Club, 154 S.W. 1151, 127 Tenn. 
310, Ann.Cas.1914B 1243), (2) even 
though ‘the violator, being a nonresi- 
dent, may be able to break such laws 
with impunity (Com. v. Smith, supra) ; 
(3) but there is some authority hold- 
ing that the mere provision for a pen- 
alty without the specification of the 
proceedings to ke used in enforcement 
does not exclude a remedy by indict- 
ment (State v. Meyer, 28 S.C.L. 305 
[foll State v. Helgen, 28 S.C,L. 310]), 
(4) and generally, statutes providing 
penalties do not exclude a resort to 
quo warranto (Com. v. Philadelphia 
American Baseball Club, 138 A. 497, 
290 Pa. 136, 53 A.L.R..1027; Com. v. 
Sesqui-Centennial Exhibition Assoc., 8 


Pa.Dist.&Co. 77. Compare State v. 
Nashville Baseball Club, 154 S.W. 
1151, 127 Tenn. 310, Ann.Cas.1914B 


1243 [holding that Sunday violations, 
to afford ground for a total annulment 
of a corporate charter, must be of 
such a character as to constitute a 
nuisance]), (5) and it has been held 
that the fact that a single offense is 
subject to a penalty only does not 
preclude criminal prosecution and 
punishment, for repeated and habitu- 
al commissions of such offense, in 
accordance with the general criminal 
law of the jurisdiction (State v. 
Reade, (N.J.Sup.) 121 A. 288; Graham 
v. State, 183 S.W. 983, 134 Tenn. 285; 
Parker v. State, 1 S.W. 202, 84 Tenn. 
476; Gunter v. State, 69 Tenn. 129. 
But see State v. Nashville Baseball 
Club, supra [holding that even re- 
peated offenses against the Sunday 
laws are not a basis for an indict- 
ment unless they are committed under 
such circumstances and to such an 
extent as actually to create a nui- 
sance]. To same effect Com. v. Fos- 
ter, 28 Pa.Super. 400. Contra State 
v. Lorry, 66 Tenn. 95, 32 Am.R. 555); 
(6) but elsewhere it is held that, a 
penalty only having been prescribed 
as punishment for Sabbath breaking, 
the consequences of the offense are 
to be limited to that and cannot be 
so extended as to form the basis for 
a criminal prosecution, even in cases 
of repeated offenses (State v. Brooks- 
bank, 28 N.C. 74; State v. Williams, 
26 N.G. 400). (7) If an act is done 
in violation of public repose and or- 
der on Sunday, which, in view of the 
character of the day and all the con- 
comitant circumstances, is of the 
character of a breach of the peace, 
or a public nuisance, it is indictable 
in that capacity. Com. v. Dupuy, 6 
Pa.L.J. 223, 1 Brightly 44, 4 Pa.L.J. 
R. 1; Graham v. State, 183 S.W. 983, 
134 Tenn. 285. 


[b] Civil or criminal proceeding.— 
(1) A statutory provision fur a pen- 
alty, expressly giving the right of 
appeal, which exists by operation of 


manner as other penal statutes generally,?* zovern 
with regard to the consequences of Sabbath break- 
ing?* and the proceedings to enforce liability there- 


law as to all misdemeanors, and enti- 
tling the sum recovered a “judgment” 
rather than a conviction, and provid- 
ing that appellate proceedings shall 
be “as appeals in misdemeanor cas- 
es,’ Code (1904) § 3799, construed in 
connection with the sections relating 
to indictment or presentment, has 
been held, even though appearing in a 
chapter headed “offenses against mor- 
ality and decency,” to contemplate re- 
covery of the penalty by proceedings 
upon a civil warrant (Wells v. Com., 
57 S.E. 588, 107 Va. 834 [foll Puckett 
v..Com.,'57 S.H591, 107 Va.'844]; Ex 
parte Marx, 9 S.H. 475, 86 Va. 43), (2) 
and to limit it to such, so that recov- 
ery cannot be had in such case upon 
a criminal warrant (Wells v. Com., 
supra [foll Puckett v. Com., supra]). 
(3) Comp. L. (1915) § 7764, provid- 
ing that “every person NR ENC i 
fending shall be punished by fine not 
exceeding ten dollars for each of- 
fense,’” has been held to provide a pen- 
alty collectible only by civil action, 
the violation of the act not being a 
misdemeanor nor subject to criminal 


prosecution. Crawford v. Huber, 184 
N.W. 594, 215 Mich. 564, 39 A.L.R. 
1392; Yerkes v. Smith, 122 N.W. 223, 


157 Mich. 557. (4) On the other hand, 
in Pennsylvania the proper mode of 
proceeding for violation of the Sab- 
bath laws is by summary conviction, 
and not by a qui tam action, such 
penal proceeding being regarded as 
a criminal action. Com. v. Wolf, 3 
Serg.&R. (Pa.) 48; Com. v. Shipley, 
18 Pa.Dist. 133; Com. v. Rosenthal, 
3 Pa.Co. 26: 


[c] Prosecution criminally and 
action for penalty.—(1) Where crim- 
inal punishment is also provided for, 
both remedies may be pursued to- 
gether or independently (New York v. 
Williams, 96 N.Y.S. 237, 48 Mise. 77), 
(2) and a conviction under the crim- 
inal statutes is not a condition pre- 
cedent to the maintenance of an ac- 
tion for the penalty (New York v. 
Williams, supra), (3) even though the 
penalty is expressed to be “in addi- 
tion to punishment therefor: provid- 


ed by law.” (New York v. Williams, 
supra). 
{d] Time when prosecution had.— 


(1) An action to recover the penalty 
named in the Sunday law in order to 
be maintainable must be had within 
the time fixed by the statute for the 
institution of such proceedings, the 
making of the conviction, or the like 
(Com. v. Keithan, 1 Mon. (Pa.) 368; 
Com. y. Vaughn, 18 Pa.Dist. 17; West 
v. Com., 2 Woodw. (Pa.) 61. See Com. 
v. Smith, 43 Pa.Co. 93 [dictum to same 
effect]); (2) but the commencement 
of the proceeding in this connection 
is not to be understood as referring 
merely to the commencement of the 
hearing, but has the same meaning 
as in other actions generally (Com. v. 
Egler, 48 Pa.Co. 90). 


[e] Complaint, declaration, or pe- 
tition.— (1) Where the statute of lim- 
itation is not involved, it is sufficient 
to allege that the act was done on 
the Sabbath, without naming the day 
and month. Louisville, ete.,,R. Co, yv. 
Com., 17 S.W. 274, 92 Ky. 114, 13 Ky. 
L. 439 [aff 12 Ky.L. 603]. (2) The 
fact that the offense was committed 
in the county where the prosecution 
is brought must be affirmatively al- 
leged in the complaint, a defect in 


}this respect being jurisdictional and . 
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the omission fatal (Com. v. Phelps, 32 
A. 1092, 170 Pa. 430; Com. v. Linaugh, 
13 Pa.Dist. 486, 30 Pa.Co. 466; Com. 
-v. Wolf, 11 Pa.Dist. 403; Com. v. Mc- 
Fadden, 10 Pa.Dist. 718; Noftsker v. 
Com., 8 Pa.Dist. 572, 22 Pa.Co. 559; 
Miller v. Com., 24 Pa.Co. 513. But 
see Com. v. Wolf, 3 Serg.&R. (Pa.) 
48 [to contrary effect]), (3) and so, 
it is held, must the fact that it was 
done on Sunday, such fact not being 
capable of being supplied by the war- 
rant or the docket entries or by ref- 
erence to the almanac (Com. v. Gel- 
bert, 32 A. 1091, 170 Pa. 426; Com. 
vy. Linaugh, 18 Pa.Dist. 486, 30 Pa.Co. 


466; Com. v. McFadden, 10 Pa.Dist. 
718; Com. v. Minichello, 8 Pa.Dist.& 
Co. 198. See Miller v. Com., 24 Pa.Co. 


513 [dictum to same effect]. But see 
Com. vy. Wolf, 3 Serg.&R. 48 [to con- 
trary effect]). (4) The omission of 
the name of the state where the al- 
leged acts were committed is not 
fatal where the county is mentioned, 
as the court will take judicial notice 
that the county is within the state. 
Louisville, etc., R. Co. v. Com., 12 Ky. 
L. 603 [aff 17 S.W. 274, 92 Ky. 114, 
13 Ky.L. 439]. (5) In accordance 
with the ‘general rules of pleading, 
facts and not conclusions must be 
stated. Louisville, ete, R. Co. v. 
Com., 17 S.W. 274, 92 Ky. 114, 13 Ky. 
L. 489 [aff 12 Ky.L. 603]. See Com. 
v. Linaugh, 13 Pa.Dist. 486, 30 Pa.Co. 
466 (holding that the complaint must 
set forth what were the acts done al- 
leged as an offense, and that substan- 
tial defects in this regard are. not 
subject to correction by docket en- 
tries after the conviction); Com. v. 
Nagle, 11 Pa.Dist. 627; Com. v. An- 
trim, 9 Pa.Dist. 374, 15 Montg.Co. 212, 
23 Pa.Co. 48; Com. v. Diffenbaugh, 26 
Pa.Co., 65; Paizer v. Com., 4 Kulp 
(Pa.) 286 (the last four of which are 
to same effect); Miller v. Com., 24 
Pa.Co. 513 (dictum to same effect); 
Com. v. Diffenbaugh, 26 Pa.Co. 70, 71, 
72 (recognizing the rule, but holding 
that the allegations in. the several 
cases sufficiently specified the acts). 
(6) However, it is in general sufficient 
if the form prescribed by statute is 
followed (Com. v. Wolf, 3 Serg.&R. 
(Pa.) 48), (7) and technical niceties 
are not required (Com. v. Wolf, supra; 
Com. v. Jacobus, 1 Leg.Gaz. (Pa.) 
491). (8) Statutory exceptions to the 
prohibitions of the Sunday laws con- 
tained in the enacting part of the 
statute, it has been held, must be neg- 
atived by allegations in the informa- 
tion (Hoffman y. Peters, 17 A. 113, 
51 N.J.Law- 244; Miller v. Com., 24 
Pa.Co. 513); (9) but the contrary has 
been held as to exceptions contained 
in separate provisos (Belgo-Canadi- 
an Pulp & Paper Co. v. Court of Ses- 
sions of the Peace of Three Rivers, 
66 Que.S.C. 164). (10) An allegation 
that acts were not works of necessity 
or charity is a statement of fact, and 
while the petition is demurrable if it 
shows on its face that the work was 
an act of necessity or charity, this is 
not because the allegation is a con- 
clusion of law but because the facts 
as set forth are inconsistent with the 
allegation. Louisville, etc., R. Co. v. 
Com., 17 S.W. 274, 92 Ky. 114, 13 Ky. 
L. 4389 [aff 12 Ky.L. 603]. (11) An 
averment of all substantial and ju- 
risdictiona] facts necessary to consti- 
tute the offense is all that is required. 
New Castle v. Cummings, 36 Pa.Su- 
per. 448; Couture v. Panos, 5 East. 
L.R. 525; Rex v. Panos, 14 Can.Cr. 
Cas. 291. See Seaman v. Com., 11 
Wkly.N.Cas. (Pa.) 14, 38 Leg.Int. 479 
(holding allegations sufficiently to al- 
lege offense); Denzin v. Com., 3 Pa. 
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Co. 654 (to same effect). (12) No 
more need be alleged than is sufficient 
to bring the case within the statute. 
Megowan v. Com., 2 Metc. (Mass.) 3; 
Crippen v. Byron, 4 Gray (Mass.) 314. 
(18) Under the Quebec Sunday Ob- 
servance Law, although the prosecu- 
tor in a qui tam proceeding must be 
a British subject, such fact need not 
be alleged in the information or 
complaint, but it is sufficient if it ap- 
pears from the proof in the case. 
Couture v. Panos, 5 Hast.L.R. 525; Rex 
v. Panos, 14 Can.Cr.Cas. 291. (14) A 
petition in an action to recover pen- 
alties for twelve violations of the 
Sunday law, in that defendant, an 
athletic association, employed_twelve 
persons to play baseball on Sunday, 
which alleged that such employment 
was not within any exempted work, 
and that the men employed were not 
exempt, and that the work was that 
for which defendant was specifically 
organized, was a sufficient allegation 
under a statute directed against per- 
sons found at their trade or calling, 
and those employing other persons in 
labor or business. Commonwealth v. 
Bowling Green Athletic Assoc., 268 S. 
W. 1088, 207-Ky. 170. (15) The com- 
plaint should specifically set forth the 
act of legislation asserted to have 
been violated and the terms thereof. 
Miller vy. Com., 24 Pa,Co. 513. (16) 
Under the rule of some jurisdictions, 
the petition or complaint must be 
sworn to. Miller v. Com., supra. 
(17) An infermation otherwise suffi- 
ciently specific, certain, and positive 
is not’ invalidated by an additional 
statement that the charge is made on 
information and belief. Knorr v. Com., 
4 Pa.Co. 32. (18) An allegation as 
to the amount of the penalty recover- 
able is sufficiently definite if it refers 
to public statutes of the jurisdiction, 
by which it can be ascertained. Crip- 
pen v. Byron, 4 Gray (Mass.) 314. 
(19) An allegation that one person 
violated the Sunday law by perform- 
ing worldly employment or business, 
by making sales by an employee, is 
bad, in an action to recover the pen- 
alty against an employee, being a 
charge of violation, by a person oth- 
er than the one who is being tried. 


Tees v. Minichello, 8 Pa.Dist.&Co. 
198. 
[f] Joint act of several persons.— 


Under the act of May 10, 1905 (P. 
L. p 35), only one information or 
warrant is required or permitted 
where several persons have jointly 
engaged in the same transaction in 
violation ofa law and where one can 
be made to promote the ends of jus- 
tice, so that it is error to proceed sep- 
arately against a number of persons 
who have engaged and participated 
in the same unlawful Sunday base- 


ball game. Lewis v. Com., 3 Pa.Dist. 
&Co. 549. 
[g] Joinder and election.—Several 


causes of action against the same per- 
son may be combined in one action, 
and the party suing for the penalty 
cannot be required to elect which 
cause of action to prosecute. Com- 
monwealth v. Bowling Green Athletic 
Ass’n, 268 S.W. 1088, 207 Ky. 170; 
Com. v. Chesapeake, etc., R. Co., 108 
S.W. 851, 128 Ky. 542, 32 Ky.L. 1400. 


[h] Pleading defemses.—If de- 
fendant has any matter of defense, it 
is his duty to show it. Crippen vy. 
Byron, 4 Gray (Mass.) 314. 


[i] Wariance between the Sunday 
alleged and that proved is immaterial, 
any Sunday before the offense and 
within the statutory period of limi- 
tation being provable. Megowan vy. 
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To the | same extent and in the same manner as generally 


Com., 2 Metc. (Mass.) ae 


{[j] Burden of proof is on defend- 
ant, when the necessity of Sunday acts 
is not apparent, to show that they 
were works of necessity or charity. 
Com. vy. Diffenbaugh, 26 Pa.Co. 65;: 
Com. v. Bobb, 17 Pa.Co. 350; Com. v. 
Gillespie, 10 Pa.Co. 89. 


[k] Evidence held sufficient to 
show defendant’s knowledge of, and 
consent to, the carrying on -of his 
business on Sunday through an em- 
ployee. Seaman y. Com., 11 Wkly.N. 
C. (Pa.) 14, 38 Leg.Int. 479. See Com. 
v. Ryan, 15 Pa.Co. 223 (holding the 
evidence sufficient to justify defend- 
ant’s conviction of worldly employ- 
ment, the business being actually 
carried on by an employee). 


[1] Evidence held insufficient.— 
Where defendant was prosecuted for 
pumping an oil well on Sunday, and 
there was a conflict in the testimory 
of operators in the locality as to 
whether pumping was necessary on 
Sunday, the evidence was insufficient 
to show a need for pumping the whole 
day, and hence to make out a case of 
necessity within the statute. Com. v. 
Gillespie, 10 Pa.Co. 89. 


[m] Questions of law or fact.— 
Whether work done on the Sabbath is 
a work of necessity or charity may be 
a question of law to be decided by 
the trial court, in cases where the 
facts are éstablished or agreed upon. 
Capital Theater Co. v. Commonwealth, 
199 S.W. 1076, 178 Ky. 780. 


[In] Judgment.—(1) A judgment 
which does not respond to the issue 
raised by the complaint or petition is 
erroneous. State vy. Marinelli, 42 A. 
1077, 62 N.J.Law 739. (2) A recital 
in a judgment which constitutes mere 
surplusage may be rejected and the 
judgment sustained despite the fact 
that such recital is erroneous, where 
there are sufficient facts appearing in 
the judgment to sustain the convic- 
tion, after such recital is stricken. 
New Castle v. Cummings, 36 Pa.Su- 
per. 443. (3) To support a recovery, 
a definition and specification in the 
record of the trial court of the act 
done, So as to show its unlawful char- 
acter, is necessary (Com. y. Antrim, 
9 Pa.Dist. 374, 23 Pa.Co. 48, 15 Montg. 
Co. 212;. Noftsker v. Com., 8 Pa.Dist. 
572, 22 Pa.Co. 559; Sackville v. Com., 
24 Pa.Co. 565; Com. v. Fuller, 4 Pa. 
Co. 429; Com. yv. Kemery, 2 Leg. 
Chron. (Pa.) 321; Reg. v. Somers, 24 
Ont. 244, 1 Can.Cr.Cas. 46), (4) al- 
though it is sufficient if it appears 
from a consideration of the whole 
record, having regard to both the 
pleadings and the judgment (John- 
ston vy. Com., 22 Pa. 102; Com. v. John- 
ston, 2 Am.L.Reg. (Pa.) 517). (5) The 
judgment should state positively that 
the act for which defendant was con- 
victed was performed on a Sunday. 
Mack v. Com., 4 Pa.Co. 256. (6) It 
is not necessary that the record of a 
summary conviction, under the act 
of April 22, 1794, should state the al- 
ternative duration of imprisonment 
on failure to pay the fine inflicted or 
furnish a sufficient distress. Com. v. 
Diffenbaugh, 26 Pa.Co. 65, (7) The 
evidence should be returned with, or 
made a part of, the record. Miller v. 
Com,, 24 Pa.Co. 513; Com. v. Fuller, 
4 Pa.Co. 429; Com. y. Patton, 4 Pa. 
Co. 135. (8) A commitment pursu- 
ant to a,Summary conviction for vio- 
lation of the Sunday laws is irregular 
if it commands the immediate convey- 
ance of defendant to jail, without an 
opportunity to produce goods and 
chattels to satisfy the penalty. Pai- 
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in other cases,?* quo warranto is available to pre- 
vent violations of Sunday laws by private corpora- 
tions;?* but, subject to the general rules with ref- 
erence to enjoining the commission of criminal of- 
fenses,*® injunctions will not lie to restrain Sab- 


SUNDAY 


bath breaking;?° and the violation of Sunday laws, 


zer v. Com., 4 Kulp (Pa.) 286. ‘¢9) 
Persons summarily convicted under 
the Pennsylvania statute against Sab- 
bath breaking should, in event of their 
being committed to jail for nonpay- 
ment of penalty as provided by stat- 
ute, be committed, in the city of Phil- 
adelphia, to the county prison instead 
of the house of correction, the house 
of correction in that county being 
made such, by the statute creating it, 
as could not be employed in that sit- 
uation. Com. y. Stodler, 15 Phila. 
(Pa.) 418. (10) A judgment against 
defendant for a penalty in excess of 
that fixed by statute has been held 
to be void. Spiliotopulos v. Rex, 27 
Que.K.B. 79, 30 Can.Cr.Cas. 123. 


[o] Withdrawal of premature en- 
try of judgment.——Where the penalty 
was erroneously assessed and judg- 
ment given before defendant had an 
opportunity to be heard, but the error 
was immediately suggested and the 
trial. justice instantly withdrew the 
judgment and offered an opportunity 
for hearing, the irregularity was not 
of such a nature as to require a judg- 
ment for defendant. Com. v. Egler, 
43 Pa.Co. 90. 


[p] Alternative punishment.—(1) 


Where it is provided that, on convic-, 


tion, the penalty assessed may be re- 
covered by distraint, or defendant 
may be punished by being put in the 
stocks, a judgment that defendant 
pay a penalty plus the costs of prose- 
ecution, or in default thereof be plac- 
ed in the stocks until such sum be 
paid, is bad, since, at least as to the 
costs, the placing in the stocks is not 
available as a means to compel pay- 
ment (Reg. v. Barton, 13 Q.B. 389, 66 
BCL 389)3 (2) but;sif that) part: of 
the judgment is not resorted to, but 
the sole resort is to distress, which 
of itself is permitted under the stat- 
ute, the judgment is not so defective 
and void as to destroy the lawfulness 
of the method actually employed to 
enforce the penalty (Barton v. Brick- 
nell, 66 E.C.L. 393). 


{q] Payment or satisfaction of 
judgment.—Although the justice be- 
fore whom proceedings were first 
brought had exclusive jurisdiction, 
and an offender, charged before an- 
other justice for other acts on the 
same Sunday, which, being but a rep- 
etition of those for which he was first 
tried and hence to be included with 
them, all together constituting but 
one offense against a statute forbid- 
ding engaging in worldly trade or 
business, should have set up the pend- 
ing proceeding in defense, yet, where 
he did not do so, but paid the penalty 
against him in the second proceed- 
ing, it was held that defendant should 
not be liable to payment of a penal- 
ty assessed by the justice first as- 
suming jurisdiction but subject to 
the express understanding that such 
disposition should not constitute a 
precedent. Com. vy. Martin, 7 Pa.Co. 


153. 


[r] Review.—(1) Under some 
statutes, certiorari has been held the 
proper remedy to have convictions 
for Sunday violation quashed, in cas- 
es where the prosecution is barred by 
subsequent legislation. Kokoliades v. 
Kennedy, 40 Que.S.C. 306, 13 Que.Pr. 
20, 18 Can.Cr.Cas. 195 [rev 17 Can.Cr. 
Cas. 4]. (2) Where defendant, after 
conviction, has paid the penalty and 
the costs, that ends the case, and an 
appellate court cannot thereafter take 
jurisdiction on certiorari to review 
the conviction. Com. vy. Gipner, 12 A. 
306, 118 Pa. 378. (8) Although the 
penalty named in the statute for a 
Single cause of action is not large 
enough to give the appellate court 
jurisdiction of the appeal, yet juris- 
diction is conferred where several 
causes of action are combined and the 
maximum amount of the combined 
penalties exceeds the amount requir- 
ed for jurisdiction. Com. vy. Bowling 
Green Athletic Assoc., 268 S.W. 1088, 
207 Ky. 170; Com. vy. Chesapeake, etc., 
R. Co., 108 S.W. 851, 128 Ky. 542, 32 
Ky.L. 1400. (4) The court of quarter 
sessions and not the court of com- 
mon pleas, has jurisdiction of an ap- 
peal in Pennsylvania, under Act April 


PY, PST. Lo, Comacyv. JEMton, 1 Pa. 
Dist.&Co. 449; Com. v. Rosenthal, 3 
Pa.Co. 26. (5) Objection can be made 


to the validity of convictions impos- 
ing penalties before the convictions 
are quashed, if they were entered 
without any jurisdiction or the exist- 
ence of any offense on which to 
ground them. Crepps v. Durden, 2 
Cowp. 640, 98 Reprint 1283. (6) The 
matters considered on appeal will be 
limited to those which, ,under the 
general rules, are raised by the par- 
ticular manner of taking the appeal 
which defendant has seen fit to em- 
ploy. Louisville, etc., R. Co. v. Com., 
107) sSiW... 274," 925 Ky. 114; 513. Ky.L. 
439 [aff 12 Ky.L. 603]; Com. v. Smith, 
109 A. 786, 266 Pa. 511. (7) When it 
appears from the evidence returned, 
but not made a part of the record, 
that the act done was one of neces- 
sity, the conviction will be reversed. 
Com. vy. Fields, 4 Pa.Co. 434. (8) 
Where the appellate court tries, de 
novo, cases appealed from magis- 
trate’s convictions, defects in. the 
proceedings below, at least where 
such defects do not go to destroy the 
jurisdiction of the magistrate, do not 
affect the jurisdiction of the appel- 
late court (Com. v. Linaugh, 20 Pa. 
Co. 466, 13 Pa.Dist. 486), (9) and 
hence defendant will be assumed to 
have waived any defects in the in- 
formation which were not substantial 
and jurisdictional (New Castle v. 
Cummings, 36 Pa.Super. 443). 


[s] Costs.—(1) Although it is not 
an absolute rule to give costs against 
the prosecutor, it is witnin the dis- 
cretion of the court to do so, and, in 
view of statutory provisions giving 
him an interest in any penalty recov- 
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at least where the offense is merely punishable pe- 
nally and not criminally, is not ground to require 
the offender to give security to keep the peace, where 
the violations are not attended with any actual dis- 
order and disturbance.*°® 


ered, that policy has been adopted. 
Kerley v. London, ete., R., ete., Co., 
28 Ont.L. 606 [allowing appeal 26 Ont. 
L. 588, 22 Ont.W.R. 646, 3 Ont.W.N. 
1498]; .Reg. ‘v. Reid, 30; Ont. 732: 
(2) Defendant, upon conyiction, not - 
only is liable to payment of the pen- 
alty, but also is subject to the assess- 
ment against him of the costs of the 
prosecution (Barton y. Bricknell, 66 
E.C.L. 393) (3) and, under special 
circumstances, costs have been as- 
sessed against defendant even where 
the general judgment was in his fa- 
vor (Com. v. Martin, 7° Pa.Co. 153). 
(4) It is no ground for arresting judg- 
ment that the trial judge did not de- 
fault defendant at once but contin- 
ued the case and thereby increased 
the costs. Crippen v. Byron, 4 Gray 
(Mass.) 314. (5) Upon several sum- 
mary prosecutions and convictions of 
several, jointly engaged in one viola- 
tion of the Sunday laws, the court, 
under the act of March 10, 1905 (P. L. 
p 35), ean tax as costs, in addition 
to the statutory penalties, only such 
costs and witness fees as could have 
been recovered if only one proceeding 


had been instituted against all de- 
Agudanse: Com. v. Shipley, 18 Pa.Dist. 
133. 


[t] Habeas dorpuds aWwhers the 
trial justice has jurisdiction, and the 
case has been conducted in strict 
conformity with the established rules 
of procedure for offenses against the 
Sabbath, the sufficiency of the evi- 
dence upon which the judgment is 
based cannot be inquired -into on 
habeas corpus. Ix parte Marx, 9 S.E. 
475, 86 Va. 43. 


‘[u] A writ of prohibition has been 
held an improper method of raising 
on review the question of the insuffi- 
ciency of a complaint for violation of 
the Sunday laws. Belgo Canadian 
Pulp & Paper Co. v. Court of Sessions 
of the Peace of Three Rivers, 56 Que. 
Super. 164. ; 


[v] Trespass for levy of penalty. 
—The jurisdiction of the trial justice 
may be inquired into in an action of 
trespass for levying the penalties. 
Crepps v. Durden, Cowp. 640, 98 Re- 
print 1283. 


26. Quo warranto generally see 
Quo Warranto, 51 C.J. p 307. 


27. Com. v. Philadelphia American 
Baseball Club, 138 A. 497, 290 Pa. 136, 
53 A.L.R. 1027; Com. v. Sesqui-Cen- 
tennial Exhibition Assoc., 8 Pa.Dist. 
&Co, 77, 


28. See Injunctions § 439 text and 
note 29. 
29. Enjoining criminal acts or 


omissions see Injunctions §§ 438-442. 
30. 28 Pa.Super. 
400. 


Security to keep peace generally 
see Breach of the Peace §§ 20-58. 


Com, v. Foster, 
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Ill. Q@IVIL EFFECT OF SUNDAY REGULATIONS ON PRIVATE ACTS AND TRAN SACTIONS 


[§ 65] A. Rights and Obligations Arising from 
Private Transactions?'—1. What Law Governs. As 
the enforcement of a contract executed on Sunday 
is not contrary to public policy or good morals, the 
general rule that a contract valid where made is 
valid everywhere? obtains, and the contract will 
be enforced in a state other than the one in which 
it was made where it is not shown by proper proof 
that it violates the statutes of the state where 
made,®* and all the more so, of course, where it 
appears that it is valid in the latter state.** When 
it 1s shown to violate the statutes of the state where 
made, it will not be enforced by the courts of other 
states.25 Further, the courts of one state will not 
enforce a contract, although made in another state, 
if its formation involved illegally doing acts on Sun- 
day, essential to the existence of the contract, in 
the state where action is brought.?* As the Sunday 
laws of a state have no extraterritorial force, the 
courts of one state will enforce a contract made with- 
in its borders, calling for or contemplating the 
performance of acts or transactions on Sunday not 


31. Law of foreign state as basis 
of illegality generally see Contracts 


(holding a Sunday rescission in the 
territory of Nevada valid where the 


in that state permitted on that day, but which con- 
templates performance wholly in another state, where 
such performance is not shown to violate the law of 
such other state, as such contract is good at com- 
mon law;%7 but where a part of the performance 
was to have taken place in the state in which suit 
is brought, in which the acts to be done in that con- 
nection are illegal, the contract will not be enforced, 
regardless of the laws of other states in which the 
remainder of the performance was to have been 
done;?8 and a promissory note illegally given in 
return for an illegal sale and delivery of goods, the 
whole transaction being on Sunday, cannot be purged 
of the illegality and rendered enforceable by a stip- 
ulation for payment in another state.*° The va- 
lidity of the delivery on Sunday in another state 
of an assigned instrument is to be sustained where 
such transaction is not shown to be illegal in the 
state where delivery was made.*° 

Ratification. The permissibility and sufficiency 


of a ratification to validate a Sunday transaction 
have been held to be matters to be governed by the 


be done on Sunday, are legal (Lovell 
v. Boston & M. R. Co., 78 A. 621, 75 


§ 400 text and note 386. 


32. See Contracts § 23 text and 
note 57. 


33. Ala.—J. R. Watkins Co. v. Hill, 
108 So. 244, 214 Ala. 507. 


Towa.—Sayre v. Wheeler, 32 Iowa 
559; Sayre v. Wheeler, 31 Iowa 112. 


Mich.—O’Rourke y. O’Rourke, 4 N. 
W. 531, 43 Mich. 58. 


Minn.—Brimhall v. Van Campen, 8 
Minn. 13, 82 Am.D. 118. 


s Mo.—More y. Clymer, 
iL: 


Vt.—Adams y. Gay, 19 Vt. 358. 


See Boynton v. Page, 13 Wend. (N. 
Y.) 425 (holding Sunday contract in 
Canada enforceable in New York and 
valid under both Canadian and state 
laws). But see Chapman y. Cullifer, 
120 So. 297, 23 Ala.App. 31 (recogniz- 
ing that such is the ordinary rule, but 
holding that in the case of jurisdic- 
tions like Florida, where a system 
other than the common law existed 
prior to their incorporation in the 
United States, the rule is inapplica- 
ble, and that, as to such jurisdic- 
tions, the law will be presumed the 
same as the law of the forum, and 
that, if a Sunday contract would be 
invalid if made in the state where suit 
is brought, it will be so regarded al- 
though made in Florida, in absence 
of proof of the laws of that state). 


Contra Hill vy. Wilker, 41 Ga, 449, 
5 Am.R. 540. 


[a] In absence of evidence of in- 
validity either in the place where the 
contract is made, or in the place 
where it is to be performed and 
where suit is brought, it is immateri- 
al which law is to be taken to pre- 
vail with reference to its validity. 
Banea Italiana Di Sconto v. Columbia 
Counter Co., 148 N.E. 105, 252 Mass. 
552. 


384. Swann y. Swann, 21 F. 299; 
McKee y. Jones, 7 So. 348, 67 Miss. 
405; Brown v. Browning, 7 A, 4038, 15 
R.I. 422, 2 Am.S.R. 908. See Pence v. 
Langdon, 99 U.S. 578, 25 L.Ed. 420 


12 Mo.App. 


territorial statutes did not affect such 
a Sunday transaction, although the 
rescission was pleaded in a suit insti- 
tuted in the federal courts in Minne- 
sota); King vy. Fleming, 72 Ill. 21, 22 
Am.R. 131 (to same effect). 


[a] Morality and public policy.— 
Although there is an exception to the 
general doctrine of the universal va- 
lidity of contracts which are valid 
where made to the effect that they 
will not be enforced by another state 
if they are contrary to good.morals 
and public policy as those concepts 
are viewed under the law of the fo- 
rum, nevertheless Sunday contracts 
are not within the scope of the excep- 
tion and are not violative of morality 
or public policy, particularly where 
the law of the forum itself recognizes 
the validity of Sunday contracts in 
certain situations. ‘Swann y. Swann, 
21 F. 299; Brown v. Browning, 7 A. 
403, 15 R.I. 422, 2 Am.S.R. 908; Adams 
v. Gay, 19 Vt. 358. 


35. Hazard y. Day, 14 #£2Allen 
(Mass.) 487, 92 Am.D. 790; Northrup 
v. Foot, 14 Wend. (N.Y.) 248. See 
Lovell *v." Boston, ete:, “R.1Co., /78i cA. 
628 75: NE 668, 238 49d ReAINS. 067 
(to same effect); Hurr v. Nivinson, 
69 A. 1094, 74 N.J.Eq. 320 (dictum to 
same effect). 


[a] Performance in third state.— 
(1) According to some authority, a 
Sunday contract made in one state, to 
be performed in another, is to be re- 
garded by courts of a third state as 
a contract of the state wherein it 
is to be performed, and although its 
making on Sunday might be permissi- 
ble under the lex loci celebrationis, 
if it would be illegal by the lex loci 
solutionis, the contract will be treat- 
ed ‘as illegal and unenforceable 
(Brown v. Gates, 97 N.W. 221, 98 N. 
W. 205, 120 Wis. 349); (2) but there 
is other authority adopting a contra- 
ry doctrine, and holding that if, by 
the lex loci celebrationis, the con- 
tract is illegal, it will be so treated 
by a third state, although by the lex 
loci solutionis, both the making of the 
contract on Sunday and its fulfill- 
ment, which was also contracted to 


N.H. 568, 34 L.R.A.N.S. 67). 


[b] Similar terms in statute.—If 
proof is given.of the Sunday statutes 


of a sister state, but without proof 


of the judicial construction which has 
been placed on them, and where the 
statutes proved are in substantially 
the same terms as those of the state 
where suit is brought, in applying 
such foreign statute to test the valid- 
ity of a Sunday contract, the like 
terms therein will be presumed to 
have received the same construction 
as they have received under the local 
statute, and the contract, if it would 
be invalid under the law of the fo-~ 
rum, will be regarded as invalid un- 
der the foreign law. Howe y. Ballard, 
89 N.W. 136, 113 Wis. 375. 


36. International Textbook Co. vy. 
Ohl, 111 N.W. 768, 150 Mich. 131, 121 
Am.S.R, 612, 13 L.R.A.N.S. 1157. 


37. Said v. Stromberg, 55 Mo.App. 
438. See Shubert Theatrical Co. v. 
Rath, 271 F. 827 (holding that a con- 
tract contemplating Sunday theatrical 
performances, “in states where Sun- 
day performances are expressly per- 
mitted by law” is enforceable al- 
though such performances are illegal 
in the state where the contract was 
made and suit is brought); McCurdy 
v. Alaska, ete., Commercial Co., 102 
Ill.App. 120 (sustaining an Illinois 
contract calling for Sunday perform- 
ance in the territory of Alaska where 
the laws of the latter were not shown 
to prohibit the doing on Sunday of 
acts of the kind agreed to be done); 
Zenatello v. Hammerstein, 79 A. 922, 
231 Pa. 56 (recognizing a like rule as 
being applicable to contracts execut- 
ed in another state where the contem- 
plated performance would be illegal 
but to be performed in a third state, 
where performance would be legal); 
Nelson v. Pyramid Harbor Packing 


Co., 30 P. 1096, 4 Wash. 689 (to same © 


effect). 
88. Gauthier y. Cole, 17 F. 716. 


39. Arbuckle v. Reaume, 55 N.W. 
808, 96 Mich. 248. 


40. Steere v. Trebilcock, 66 N.W. 
342, 108 Mich. 464. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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law of that state whose laws govern the initial le- 
gality and validity of the transaction.*! 


[§ 66] 2. Validity of Negotiations or Consumma- 
tion on Sunday—a. In General—(1) Contracts—(a) 
Negotiations and Preliminary Transactions. 
tract whose formation is consummated on a subse- 
quent week day is not invalidated by reason of the 
fact that matters preliminary to its formation have 
Thus written contracts 
arising on the signature and delivery of the writing 
are not void where the signature is on Sunday but 
the delivery not until a later week day;** so a bond, 
made operative by signing and filing, is not void 
where the signing is on Sunday but the filing not 
and a release, it 
has been held, is not a Sunday contract where, al- 


taken place on a Sunday.*? 


until a subsequent week day;*+ 


41. Lovell v. Boston, 
& A621, 75 N.H- 


42. See cases infra notes 43-50. 


43. Conn.—Greathead y. Walton; 
40 Conn. 226. 


Me.—Harris vy. Morse, 49 Me. 432, 
77-Am.D. 269. 


N.J.—Hurr-v. Nivinson, 69 A. 1094, 
74 N.J.Eq. 320. 


ay re v. Roberts, 1 Grant 
2615 


Wis.—Zielica v..Worzalla, 156 N.W. 
623, 162 Wis. 603: O'Day v. Meyers, 
133 N.W. 605, 147 Wis. 549: 


See Hofgesang v. Silver, 3 S.W.(2d) 
185, 223 Ky. 101 (recognizing the 
rule); Lamore v. Frisbie, 3 N.W. 910, 
42 Mich. 186 (to same effect); Beiten- 
man’s Appeal, 55 Pa. 183 (dictum to 
same effect). And see cases infra this 
note. 


[a] Contract of guaranty.—Gibbs, 
etc., Mfg. Co. v. Brucker, 4 S.Ct. 572, 
111 U.S. 597, 28 L.Ed. 534; J. R. Wat- 
kins Co. v. Hill, 108 So. 244, 214 Ala. 
507; Diamond Glass Co. v. Gould, (N. 
J.Sup.) 61 A. 12; Weinsklar Realty 
Co. v. Dooley, 228 N.W. 515, 200 Wis. 
412; 67 AER. 875. 


CLC eos, 
568, 34 L.R.A.N.S. 


[b] Promissory note.—Flanagan 
v. Meyer, 41 Ala. 132; Davis v. 
Murphy, 5 S.W.(2d) 936, 177 Ark. 
183; Terry v. Platt, 40 A. 243, 17 Del. 


185; Young v. Dublin Fertilizer 
Works, 85 S.H. 941,.16 Ga.App. 651 
[cit Cye]; King v. Fleming, 72 Ill. 
21, 22 Am.R. 131; Beil v. Mahin, 29 N. 
W. 331, 69 Iowa 408; Hofer v. Mc- 
Clung, 68 S.W. 438, 24 Ky.L. 355; 
Dohoney v. Dohoney, 7 Bush (Ky.) 
217; Mitchell v. Shucks, 9 Ky.Op. 
448: Hilton v. Houghton, 35 Me. 143; 
Banca Italiana Di Seonto vy. Columbia 
Counter Co., 148 N.E. 105, 252 Mass. 
552; Hill v. Dunham, 7 Gray (Mass. ) 
543; Barger v. Farnham, 90 N.W. 281, 
130 Mich. 487; Beman v. Wessels, 19 
N.W. 179, 538 Mich. 549; Fritsch v. 
Heislen, 40 Mo. 555; Clough v. Davis, 
9 N.H. 500; Goss v. Whitney, 24 Vt. 
187; Lovejoy v. Whipple, 18 Vt. 379, 
46 -Am.Dec.,) 157.9: See Cumberland 
Bank v. Mayberry, 48 Me. 198; Pres- 
cott National Bank v. Butler, 32 N.H 
909, 157 Mass. 548; Cranson y. Goss, 
107 Mass. 439, 9 Am.R. 45 (all rec- 
ognizing the rule); Woodstock Iron 
Co. v. Richardson, 10 So. 144, 94 Ala. 


629; Burns v. Moore, 76 Ala. 339, 
52 ‘Am.R. 332; Tucker v. West, 29 
Ark. 386; Toll v. Crimean, 13 Montg. 


Co. (Pa.) 383 (last four of which are 
dicta to same effect); Conrad v. Kin- 
zie, 4 N.E. 863, 105 Ind. 281; Noel v. 
Asher, 9 Ky. Op. 422 (both to same 
effect). 


SUNDAY 


A. con- 


although drawn 


[ec] Mortgage.—Cross v. Bank of 
insley, 84 So. 267, 203 Ala. 561; Dav- 
ay Murphy, 5 S.W.(2d) 936, 177 Ark. 


{d] Contracting for secondary li- 
ability as surety on a bond or note 
creates an enforceable liability where 
the surety signs-as such on Sunday 
and delivers the instrument to the 
principal obHgor to deliver to the ob- 
ligee, which the primary debtor does. 
on a subsequent week day, the con- 
tract of suretyship being consum- 
mated at the same time as the prin- 
cipal contract, by the delivery, at 
least where the obligee is without no- 
tice that the surety has signed on 
Sunday. Flanagan v. Meyer, 41 Ala. 
132; Davis v. Murphy, 5 S.W.(2d) 936, 
177 Ark. 183; Evansville v. Morris, 87 
Ind. 269, 44 Am.R. 763 [overr Davis v. 
Barger, 57 Ind. 54 (foll Parker vy. 
Pitts, 73 Ind. 597, 38 Am.R. 155, and 
Gilbert v. Vachon, 69 Ind. 372)]; 
Prather v. Harlan, 6 Bush (Ky.) 185; 
State v. Young, 23 Minn. 551; Crudup 
v. Oklahoma Portland Cement Co., 
156 P. 899, 56 Okl. 786; Com. v. Ken- 
dig, 2 Pa. 448. See Conrad v. Kinzie, 
: ae 863, 105 Ind. 281 (to same ef- 

ect). 


[e] Bill of sale.—Luebbering v. 
Oberkoetter, 1 Mo.App. 393. 


[f] Bond.—Evansville v. Morris, 
87 Ind. 269, 44 Am.R. 763; Prather v. 
Harlan, 6 Bush (Ky.) 185; State v. 
Young, 23 Mizn. 551;, Crudup v. Okla- 
homa Portland Cement Co., 156 P. 899, 
56 Okl. 786; Com. v. Kendig, 2 Pa. 448; 
Stevens v. Hallock, 7 Kulp (Pa.) 260. 


[g] Delivery to authorized agent 
(1) of the obligee is a sufficient con- 
summation of the contract to result 
in its avoidance (Moseley v. Hatch, 
108 Mass. 517: Smith v. Chicago, ete., 
R. Co., 50 NW. 497, 538° N.W. 550, 83 
Wis. 271); (2) but where the delivery 
to the agent, and his acceptance of 
delivery, are outside of the scope of 
his authority, the consummation of 
the contract occurs only upon de- 
livery to the principal, and, where 
the latter does not know about nor 
ratify the Sunday transaction, the 
Sunday delivery is insufficient to con- 
summate and avoid the agreement 
(Gibbs, etc., Mfg, Co. v.. Brucker, 4 
S.Ct. 572, 111 US 597, 28 L.Ed. 534; 
Diamond Glass Co. v. Gould, (N.J 
Sup.) 61 A. 12; Burr v. Nivison, 72 
A, 72, 15 -N.J.Hq. 241, 1388 Am.S.R. 554, 
20 Ann.Cas. 35). 


[h] Conditional delivery to third 
person.—Where, on Sunday, a debtor 
handed a promissory note to a third 
person designated by the creditor, in- 
structing such person to give it to 
the creditor when the latter gave in 
exchange for it a discharge of the 
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though it was signed on that day, the considera- 
tion was not paid until a subsequent secular day.*® 
Similarly, where acceptance is by letter, a letter 
written on Sunday but not posted or otherwise com- 
municated until a later week day is valid as an ac- 
ceptance;*® and if it is stipulated in the negotia- 
tions that a contract shall not arise until acecept- 
ance and approval of an instrument by the obligee, 
the fact that it is mailed on Sunday does not affect 
its validity if it is not accepted and approved until 
a later week day.** 
agent, purporting to be an acceptanee, is ratified on 
another day by the principal, the circumstances be- 
ing such that the contract is consummated by the 
ratification rather than by the prior purported ac- 
ceptance, the contract is valid.4® <A bill of exchange, 


Where the act on Sunday of an 


on Sunday, is not unenforceable 


debt, and on a subsequent week day 
the discharge was given to, and the 
note delivered by, the third person, 
the delivery was at such time, and the 
Sunday transaction between the debt- 
or and the third person, conditioned 
as it was, did not amount to delivery 
or consummation of the contract 
avoiding the undertaking. Goss y. 
Whitney, 24 Vt. 187. 


[i] Sunday escrow.—(1) Where a 
contract is signed and delivered in 
escrow together with certain negoti- 
able instruments désigned as payment 
thereunder, to a third person on Sun- 
day, to abide investigation by the par- 
ties and a decision as to whether they 
would definitely enter into the agree- 
ment, and where such investigation 
and decision are made on a stibse- 
quent week day and the various in- 
struments held in escrow delivered 
over to the parties, there is no con- 
tract formed until a secular day, and 
the agreement is not tainted with il- 
legality. O’Day v. Meyers, 133 N.W. 
605, 147 Wis. 549. (2) A person thus 
delivering property in escrow pend- 
ing such a determination can recover 
it. back in the event that the parties 
subsequently conclude not to con- 
tract. Van Scoten v. Lindsley, 137 A. 
580, 5 N.J.Mise. 545. 


Validity of Sunday delivery gener- 
ved see infra § 70 text and notes 27— 


Authorizing third person on Sunday 
as special agent to make delivery see 
infra § 69 text and notes 99-3. 


44. Wall v. Parker, 37 Mich. 590, 26 
Am.R. 540. 


45. Ross v. Oliver Bros. & Honey- 
cutt, 153 S.W. 756, 152 Ky. 437. Con- 
tra Hamilton v. Standard Metal Co., 


79 A. 1031, 81 N.J.Law 247. 
46. Bryant v. Booze, 55 Ga. 438. 
47. Scharnagel v. Furst, 112 So. 


102, 215 Ala. 528; Schulze Baking Co. 
v. Goodson, (Miss.) 119 So. 353. 


[a] Implied term.—The same re- 
sult is reached where, from the na- 
ture of the particular contract in- 
volved, it will be implied that the 
parties intend that no contract shall 
arise until receipt and approval of 
the instrument. J. R. Watkins Co. v. 
Hill, 108 So. 244, 214 Ala. 507, 


48. ales etc., Mfg. Co. v. Bruck- 
er, 4 S.Ct. 572, 111 U.S. 597, 28 L.Ed. 
534; Diamond Glass Co. v. Gould, (N. 


J.Sup.) 61 A. 12; Burr. v. Nivison, 72 
A. 72, 75 N.J.Eq. 241, 138 Am.S.R. 554, 
20 Ann.Cas. 35; Bailey v. Dawson, 25 
OnE Tee o18 Uy | 20 MOEA s ER Oise 


Acts of agent appointed on Sunday 
see infra § 69 text and notes 99-4. 
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against the drawee if acceptance of the bill takes 
place upon a subsequent day.*® The mere carrying 
on of negotiations on. Sunday will not invalidate a 
contract completed on a secular day, the final con- 
summation of the contract on Sunday being neces- 
sary to bring it within the prohibition of the Sun- 
However, there is -some authority 
in support of the rule that it is not only agreements 
completed on Sunday which are void, but that, where 
certain acts involved in the making of a contract 


day statutes.°° 


49. Begbie v. Levi, 1 Cromp.J. 180, 
148 Reprint 1383. 


50. Ala.—Wheeler v. Krohn, Fech- 
Leimer & Co., 64 So. 179, 9 Ala.App. 
409. 


Ark,—Carroll v. Leemon Special 
School Dist., 299 S.W. 11, 175 Ark. 
274, 


Conn.—Tyler v. Waddingham, 20 A. 
335, 58 Conn. 375, 8° L.R.A. 657. 


Ga.—Harrison v. Powers, 76 Ga. 
218, 

Iowa.—McKinnis v. Estes, 46 N.W. 
987, 81 Iowa 749. See Kilby v. Fitz- 
patrick, 187 N.W. 580, 193 Iowa 714 
(to same effect). 


Ky.—Holbrook v. Sisk, 277 S.W. 
809, 211 Ky. 470. See Hofgesang.v. 
Silver, 23 S.W.(2d) 945, 232 Ky. 503, 
68 A.L.R. 1481 (to same effect); 
Campbell v. Young, 9 Bush 240, 245 
(“Contracts ... are not void because 
they have grown out ot a transaction 
upon Sunday. This is not sufficient to 
avoid them; they must be finally 
closed upon that day’’). 


Mass.-—Silver v. Graves, 95 N.E. 
948, 210 Mass. 26; Shepley v. Henry 
Siegel Co., 88 N.E. 1095, 203 Mass. 
43; Dickinson v. Richmond, 97 Mass. 
Ee Tuckerman v. Hinkley, 9 Allen 
452, 


Mich.—Elbom v. Pavsner, 196 N.W. 
442, 225 Mich. 213; Watkins v. Minor, 
183 N.W. 186, 214 Mich. 380; Wooliver 
v. Boylston Ins, Co., 62 N.W. 149, 104 
Mich 132. 


Miss.—Schulze Baking Co. v. Good- 
son, 119 So. 353; Shireman v. Wild- 
berger, 87 So. 131, 125 Miss. 199 [mo- 
tion den 87 So. 657, 125 Miss. 499]. 


Mo.—Rosenblatt' v. Townsley, 73 
Mo. 536; Luebbering v. Oberkoetter, 1 
Mo.App. 393. 


N.H.—McDonald v. Fernald, 38 A. 
729, 68 N.H. 171; Provenchee v. Piper, 
36 ‘A. 552, 68 N.H. 31; Merrill v. 
Downs, 41 N.H. 72; Stackpole v. Sy- 
monds, 23 N.H. 229. 


N.J.—Berry v. O’Neill, 104 A. 25, 92 
N.J.Law 63; Kelley v. William J. 
Ryan, Inc., 139 A. 894, 6 N.J.Misc, 69. 


Pa.—Curtin v. People’s Natural Gas 
'‘Co., 82 A. 503, 233 Pa. 397; Foreman v. 
Ahl, 55 Pa. 825. See Cook v. Forker, 
44 A. 560, 193 Pa. 461, 74 Am.S.R. 699 
(to same effect). : 


S.D.—Evert v. Kleimenhagen, 60 
N.W. 851, 6 S.D, 221. 
Tenn.—Moseley  v. 
Lea 286, 40 Am.R, 37. 


Tex.—Bland v. Brookshire, 3 Tex. 
A.Civ.Cas. § 446. 


Vt.—Adams v. Gay, 19 Vt. 358. 

Eng.—Bloxsome v, Williams, 3 B.& 
Cr 232,) LO ELC Li 108. I Ce Pe 204, 12 
E.C.L, 176. 

See Plaisted v. Palmer, 63 Me. 576 
(recognizing the rule); Mann v. Beck- 


er 176. NOW.) 765,, 171 Wiss 1121) (to 
same effect). 


Vanhooser, 6 
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And see infra § 69 text and notes 
10-11. 


“If a contract is to be held void be- 
cause made on Sunday, it certainly 
should be technically complete on that 
day.” Moseley v. Vanhooser, 6: Lea 
(Tenn.) 286, 289, 40 Am.R. 37. *\ 


*“Contracts dated, executed, and de- 
livered on a week day cannot be de- 
feated because the terms were talked 
over, or even agreed to, upon Sunday.” 
Wooliver v. Boylston Ins. Co., 62 N.W. 
149, 104 Mich, 132 [quot Elbomt v. 
Pavsner, 196 N.W. 442, 445, 225 Mich. 
213]. 


“Tt is not sufficient to avoid a con- 
tract, that it grows out of a transac- 
tion commenced on Sunday. To ren- 
der it void it must be closed or per- 
fected on that day.” Merrill  v. 
Downs, 41 N.H. 72, 78. 


“When not fully closed upon that 
day, the contract is not void, because 
some of its terms might have been 
fixed upon that day, or, indeed, be- 
cause most of the business, out of 
which the consideration for the con- 
tract arose, was transacted upon that 


day.” Bland v. Brookshire, 3 Tex. 
A.Civ.Cas. § 446; Adams v. Gay, 19 
Vt. 358, 368. 

[a] Inspection of property.—In an 


action to recover for services in find— 
ing a coal field for defendant, where 
the contract was made on a week day, 
and the only thing done on Sunday 
was that plaintiff and defendant visit- 
ed the property to look it over and 
to meet the person who had an op- 
tion on it, the right to recover was 
not defeated on the ground that the 
contract was made on Sunday. Hol- 
brook y. Sisk, 277 S.W. 809, 211 Ky. 
470, 


[b] Separable contract.— Where 
the parties bargained with respect 
to several different items the con- 
tract being consummated as to some 
of them on Sunday and as to some 
on the next Monday, pursuant to 
negotiations had the day before, and 
where the contract was separable 
rather than entire, the agreement was 
enforceable as to those items with 
reference to which the contract was 
consummated on Monday, but not as 
to the others. Rosenblatt v. 'Towns- 
ley, 73 Mo. 5386; Foreman v. Ahl, 55 
Pa. 325. 


[ec] Statute of frauds.—Where a 
eontract is of such character that, 
under the statute of frauds, to be 
valid it must be in writing, an oral 
agreement on the terms does not give 
rise to any valid contract, and hence, 
although it is arrived at on Sunday, it 
does not invalidate the contract sub- 
Sequently reduced to writing on a 
week day, the latter being the actual 
contract and the oral agreement mere- 
ly a preliminary undertaking. Tyler 
v. Waddingham, 20 A. 335, 58 Conn. 
375, 8 L.R.A. 657; Bloxsome v. Wil- 
liams, 3 B.&C.. 232, 10 H.C.L. 113, 1 C. 
&P. 294, 12 E.C.L. 176. See Merrill v. 
Downs, 41 N.H. 72; Mann v. Becker, 


are unlawfully done on that day, whose valid per- 
formance is essential to the existence. of any con- 
tract, the illegality and consequent nullity of those 
requisite steps toward the formation of a contract 
renders the whole agreement unenforeeable.°* 


[§ 67] (b) Formation and Consummation®*—aa. 
In General. At common law contracts or undertak- 
ings entered into on Sunday were as valid as those 
made on any other day.** 


However, they are ren- 


176 N.W. 765, 171 Wis. 121 (both to 
same effect). 


[i] Note executed on week day, al- 
though in pursuance of an executory 
agreement for its execution entered 
into on a Sunday, is not invalid by 
reason of such preliminary agree- 
ment. Kelley v. William J. Ryan, 
Inc., 139 A. 894, 6 N.J.Misc. 69. 


[e] Preparation of written form. 
—Where the terms of a teacher’s con- 
tract, having been agreed to on Satur- 
day, were reduced to writing by the 
directors on Sunday,and signed by 
them, under date of Monday, and the 
instrument was delivered to, and 
signed by, the teacher on Monday, the 
instrument was not a Sunday con- 
tract, and was valid. Carroll v. Lee- 
mon Special School Dist., 299 S.W. 
11, 175 Ark, 274. 


[f] Contract held fully consum- 
mated on Sunday and hence void. 
Durant v. Rhener, 4 N.W. 610, 26 
Minn. 362. 


[g] Continuing offer made con Sun- 
day.—(1) Thus it has been held that 
a continuing offer made on Sunday, 
ealling for an act or for continued 
conduct over a period of time in ac- 
ceptance, will support a recovery in 
the same manner as other similar of- 
fers where the requested act is per- 
formed on another day or other days 
than Sunday (Dickinson vy. Richmond, 
97 Mass. 45; Tuckerman v. Hinkley, 
9 Allen (Mass.) 452; Schulze Baking 
Co. v. Goodson, (Miss.) 119 So. 353; 
McDonald v. Fernald, 38 A. 729, 68. N. 
H. 171; Stackpole v. Symonds, 23 N. 
H. 229); (2) but, according to other 
authority, no valid contract results 
from a promise made on Sunday, call- 
ing in return for a continued course of 
conduct over a period of time, such 
as refraining from suit, and in re- 
sponse to which the promisee acts 
in the manner requested (Hussey vy. 
Roquemore, 27 Ala. 281). 


[h] Commission on Sunday orders. 
—Where a salesman took an order on 
Sunday, and his employer filled the 
order and the purchaser accepted and 
paid for the goods, the salesman, even 
if his act were illegal, was held en- 
titled to his commission on the goods. 
oes v. Steil, 202 N.W. 982, 230 Mich, 


51. International Textbook Co. v. 
Ohl, 111 N.W. 768, 150 Mich. 131, 121 
Am.S.R. 612, 13. L.R.A.N.S.. 1157: 
State v. Ryan, 8 A. 293, 49 N.J.Law 
314. See Hussey v. Roquemore, 27 
Ala. 281 (to same effect). 


52. Illegal Sunday sale of food as 
defense to prosecution for adultera- 
tion sce Food § 52 text and note 55. 


Liability of attorney for failure to 
employ defense that contract was 
made on Sunday see Attorney and 
Client § 232 note 81. % 


saat U.S.—Swann v. Swann, 21 F. 


FA ate Ria rahe v. Meyer, 41 Ala. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 67] 


dered unenforceable in many jurisdictions by rea- 
son of controlling statutory provisions.®4 
where the statutes explicitly declare that all or cer- 
tain contracts cr undertakings entered into on Sun- 
day shail be void, any transaction falling within the 
terms of the’statute is without effect.®® 
even though the statutes do not expressly declare 
Sunday contracts or undertakings to be void, if the 
parties, in entering into such contracts or undertak- 


Ark.—Tucker v. West, 29 Ark. 386. 


Fla.—Hooks v. State, 50 So. 586, 
58 Fla. 57. 


Ga.—Southern R. Co. v: Wallis, 66 
S.E, 370, 138 Ga. 553, 30 L.R.A.N.S. 
401, 18 Ann.Cas. 67; Hayden v. Mitch- 
ell, 30 S.E. 287, 103 Ga. 431. 


Ill—Richmond vy. Moore, 
429, 47 Am.R. 445. 


Ind.—Davis v. Barger, 57 Ind. 54; 
Heavenridge v. Mondy, 34 Ind. 28; 
Perkins v. Jones, 26 Ind. 499; West- 
ern Union Tel. Co. v. Eskridge, 33 N. 
E. 238, 7 Ind.App. 268. 


Iowa.—Gooch v. Gooch, 160 N.W. 
333, 178 Iowa 902, L.R.A.1917C 582. 


ae eerie v. Brown, 13 Kan. 


107 Til. 


y.—Bertram v. Morgan, 191 S.W. 
173 Ky. 655, L.R.A.1917D 445. 


Me.—Tillock v. Webb, 56 Me. 100. 


Mich.—O’Rourke v. O’Rourke, 4 N. 
W. 531, 438 Mich. 58; Adams v. Ham- 
ell, 2 Dougl. 78, 43 Am.D. 455. 


Mo.—Glitzke v. Ginsberg, 258 S.W. 
1004; Roberts v. Barnes, 30 S.W. 113, 
127 Mo. 405, 48 Am.S.R. 640; Glover 
v. Cheatham, 19 Mo.App. 656; More v. 
Clymer, 12 Mo.App. 11. 


eer Horacek vy. Keebler, 5 Neb. 
355. 


Nev.—State v. California Mining 
Co., 13 Nev. 203. 


N.Y.—Batsford v. Every, 44 Barb. 
618; Miller v. Roessler, 4 E. D. Smith 
234; McCormick v. Hazard, 136 N.Y. 
S. 91, 77 Misc. 190; Boynton v. Page, 
13 Wend. 425. See McNamee v. Mc- 
Namee, 9'N.Y-.St. 720’ (to same effect). 


N.C.—Rodman v. Robinson, 47 S.E, 
19, 134 N.C. 503, 101 Am.S.R. 877, 65 
L.R.A. 682; Melvin v. Easley, 52 N.C. 
356. 


Ohio.—Bloom vy. Richards, 2 OhioSt. 
387. 


Okl.—Helm v. Briley, 87 P. 595, 17 
Okl. 314. 


Pa.—Dale v. Knepp, 98 Pa. 389, 38 
Am.R. 165 note; Shuman v, Shuman, 
27 Pa. 90; Fox v. Mensch, 3 Watts& 
S. 444; Kepner v. Keefer, 6 Watts 
283i, 31 Am.D. 460 [overr Morgan v. 
Richards, 1 Browne 171]; Lee v. 
Drake, 10 Pa.Co. 276. See Strickler 
v. Hough, 1 Pittsb. 239 (dictum to 
same effect). : 


S.c.—Hellams v. Abercrombie, 15 
S.c. 110, 40 Am.R. 684. 


Tenn.—Cook v. Carmichael, 3 Tenn. 
@iv App.) 477.48 leita Cyecls See 
Amis v. Kyle, 2 Yerg. 31, 24 Am.D. 
463 (dictum to same effect). 


Tex.—Williams v. Casner Motor 
Co., (Civ.App.) 279 S.W. 282; Markle 
v. Scott, 2 Tex.App.Civ.Cas. § 674. 


vVt.—Adams v. Gay, 19 Vt. 358. 


Eng.—Drury \v. Defontaine, 1 
Taunt. 131, 127 Reprint 781. But see 
Smith v. Sparrow, 2 C.&P. 544, 547, 
29 Rev.Rep. 514, 12 H.C.L. 723 (where 


‘the court criticized the rule as hav- 


ing been laid down ‘‘too narrowly,” 
and said: “I should have considered 


SUNDAY 


Thus, 


Moreover, 


ilegality.>® 


that if two parties act so indecently 
as to carry on their business on a 
Sunday, if there had been no statute 
eee subject, neither could recov- 
Er a): 


Man.—Cote v. Friesen, 31 Man. 334 
[1921] 3 West.Wkly. 436. 


Sask.—Demchenko_ y, 
Sask.L. 492 
1099. 


Fricke, 20 
[1926] 2 Dom.L.R. 1096, 


“Apart from statutory provisions, 
a contract made on Sunday stands in 
precisely the same position as if 
made on any other day of the week. 
Such contracts the common law 
courts would enforce, not because the 
right to contract on Sunday was pro- 
vided for by any law but because a 
party to a contract had a right in the 
absence of anything to the contrary 
to have his contract enforced no mat- 
ter on what day it was made.” Dem- 
chenko vy. Fricke, supra. 


54. See statutory provisions; 
cases infra notes 55-65. 


55. Eddins v. Galloway Coal Co., 
87 So. 557, 205 Ala. 361; Wadsworth 
v. Dunnam, 23 So. 699, 117 Ala. 661; 
Thornhill y. O’Rear, 19 So. 382, 108 
Ala. 299, 31 L.R.A. 792; Anderson vy. 
Bellinger, 6 So. 82, 87 Ala. 334, 13 Am. 
S.R. 46, 4 L.R.A. 680; Burns v. Moore, 
76 Ala. 339,52 Am.R. 332; C. D. Chap- 
man & Co. v. Cullifer, 120 So. 297, 23 
Ala.App. 31; Fallis v. Dalthaser, 4 
Alta.L. 361, 4 Dom.L.R. 705, 21 West. 
L.R. 171, 2 West.Wkly. 132; Schuman 
v. Drab, 12 Sask.L. 409, 49 Dom.L.R. 
57; Bronfman vy. Dutchzesan, 12 Sask. 
L. 402, 48 Dom.L.R. 645. See Street 
v. Browning, 80 So. 150, 16 Ala.App. 
576 (recognizing the rule). 


[a] Even contracts not violative 
of Sunday observance laws generally 
are void under such a statute if they 
fall within the terms of the statute 
specifically avoiding Sunday  con- 
tracts. Wadsworth v. Dunnam, 23 
So. 699, 117 Ala. 661. 


56. Ala.—Tamplin v. Still, 77 Ala. 
374; Rainey v. Capps, 22 Ala. 288; 
Saltmarsh v. Tuthill, 13 Ala. 390; 
Shippey v. Eastwood, 9 Ala. 198; 
O’Donnell v. Sweeney, 5 Ala. 467, 39 
Am.D. 336. See Flanagan v. Meyer, 
41 Ala. 1382 (dictum to same effect). 


Ark.—New York Life Ins. Co. v. 
Mason, 235 S.W. 422, 151 Ark. 135, 19 
A.L.R. 618. ' 


and 


Conn.—Grant v. McGrath, 15 A. 
370, 56 Conn. 333. 
Ga.—Calhoun v. Phillips, 13 S.E. 


598, 87 Ga. 482. See Southern R. Co. 
v. Wallis, 66 S.E. 370, 133 Ga. 553, 30 
L.R.A.N.S. 401, 18 Ann.Cas. 67 (dic- 
tum to same effect); Hayden vy. 
Mitchell, 30 S.E. 287, 103 Ga. 431 (rec- 
ognizing the rule). 


Ill.—Richmond v. Moore, 107 Ill. 
429, 47 Am.R. 445. 
Ind.—Krauss v. Weaver, 130 N.E. 


800, 191 Ind. 133; Western Union Tel. 
Co. v. Yopst,-20 N.E. 222, 11 N.E. 16, 
118 Ind. 248, 3 L.R.A. 224; Rogers v. 
Western Union Tel. Co., 78 Ind. 169, 
41 Am.R. 558; Gilbert v. Vachon, 69 
Ind. 372; Davis v. Barger, 57 Ind. 54; 
Perkins v. Jones, 26 Ind. 499; West- 
ern Union Tel. Co. v. Henley, 54 N.E. 
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ings generally, or in entering into the particular 
contract or agreement involved, on Sunday, per- 
form acts which fall within the prohibitions of pe- 
nal or criminal statutes regulating the observance 
of the day, such contracts or undertakings are void 
for the same reasons and to the same extent as other 
contracts generally whose making is tainted with 
Thus, the act of contracting being il- 
legal, the resultant engagements or undertakings are 


775, 23 Ind.App. 14. 


Iowa.—Russell v. Murdock, 44 N.W-. 
237, 79 Lowa 101, 18 Am.S.R. 348; Kin- 
ney v. McDermot, 8 N.W. 656, 55. 
Iowa 674, 39 Am.R. 191; Johns v. 
Bailey, 45 Iowa 241; Pike v. King, 16 
Iowa 49. Compare Gooch v. Gooch, 
160 N.W. 338, 178 Iowa 902, L.R.A. 
1917C 582 (stating, by way of dictum, 
that the illegality of Sunday con- 
tracts has the effect of rendering 
them not void, but merely voidable,, 
and that, unless their validity is chal- 
lenged, they are good). 


Ky.—Hofgesang vy. Silver, 3 S.W. 
(2d) 185, 223 Ky. 101; Bertram v. 
Morgan, 191 S.W. 317, 173 Ky. 655, 
L.R.A.1917D 445; Murphy v. Simp- 
son, 14 B.Mon. 337. 


Me.—Meader v. White, 66 Me. 90, 
22 Am.R. 551; Morton v. Gloster, 46 
Me. 520; Towle v. Larrabee, 26 Me. 
464. See Bryant v. Biddeford, 39 Me. 
193 (recognizing the rule). 


Mass.—Hindenlang vy. Mahon, 114 
N.E. 684, 225 Mass. 445; Miles v. 
Janvrin, 86 N.E. 785, 200 Mass. 514; 
Horn v. Dorchester Mut. F. Ins. Co., 
85 N.E. 853, 199 Mass. 534; Moseley 
v. Hatch, 108 Mass. 517; Myers v. 
Meinrath, 101 Mass. 366, 3 Am.R. 368; 
Day v. McAllister, 15 Gray 433; Pat- 
tee v. Greely, 13 Metc. 284; Robeson 
v. French, 12 Metc. 24, 45 Am.D. 236; 
Way v. Foster, 1 Allen 409. See Shep- 
ley v. Henry Siegel Co., 88 N.E. 1095, 
208 Mass. 46 (dictum to same effect). 


Mich.—Howard v. McCann, 221 N. 
W. 6138, 244 Mich. 466; Dabits v. 
Hauser, 177 N.W. 951, 210 Mich. 414; 
International Textbook Co. v. Ohl, 
111 N.W. 768, 150 Mich. 131, 121 Am. 
S.R. 612. See Brown v. Gray, 165 N. 
W. 624, 199 Mich. 359 (to same effect). 


Minn.—Durant v. Rhenier, 4 N.W-~ 
610, 26 Minn. 362. 


Miss.—Grapico Bottling Co. v. En- 
nis, 106 So. 97, 140 Miss. 502, 44 A.L. 
R. 124; Block v. McMurry, 56 Miss. 
217, 31 Am.R. 357. See Strouse vy. 
Lanctot, 27 So. 606 (to same effect). 


Mo.—Glitzke v. Ginsberg, 258 S.W. 
100. See Roberts v. Barnes, 30 S.W. 
113, 127° Mo. 405, 48 Am.S.R. 640 (rec- 
ognizing the rule). 


N.H.—Chenette v. Teehan, 63 N.H. 
149; Woodman v. Hubbard, 25 N.H. 
67, 57 Am.R. 510. 


Pa,—Smyers v. 
Super, 142. 


vt.—Sumner v. Jones, 24 Vt. 317; 
Lovejoy v.. Whipple, 18 Vt. 379, 46 
Am.D. 157; Lyon v. Strong, 6 Vt. 219. 
See Adams v. Gay, 19 Vt. 358 (dic- 
tum to same effect). i 


Wis.—Pearson v. Kelly, 100 N.W. 
1064, 122 Wis. 660; Thomas v. Hatch, 
10 N.W. 3938, 538 Wis. 296; Melchoir 
v. McCarty, $1 Wis. 252, 11 Am.R. 
605; Hill v. Sherwood, 3 Wis. 343. 


Eng.—Begbie v. Levi, 1 Cromp.&J.. 
180, 148 Reprint 1383. But see 
Comyns v. Boyer, Cro. Eliz. 485, 78 
Reprint 736 (holding that, although a 
penalty was inflicted by 27 Henry VI 
ce 5, on a party who sold goods at a 
fair held on Sunday, a sale made on 
that day was not void). 


McMahon, 71 Pa. 
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invalid, where the Sunday statutes prohibit public 
traffic,’ or engaging in worldly employment or busi- 
ness,°’ or in any other case where they in terms 
mention business generally as the thing, or one of 
the things, prohibited,®® or, according to some au- 
thorities, where they prohibit labor or laboring.®° 


Can.—Simpson v. Proestter, 21 Can. 
Cr.Cas. 415, 13 Dom.L.R. 191, 25 West. 
L.R. 243. 


Sask.—Farrell v. Sawitski, 
4 Dom.L.R. 289. 


See Cook v. Carmichael, 3 Tenn.Civ. 
App. 477; Markle v. Scott, 2 Tex.App. 
Civ.Cas. § 674 (both recognizing the 
rule). 


And see cases infra notes 57-65. 


“The great weight of authority is 
that a contract made in violation of 
the Lord’s day acts is void, like any 
other illegal and prohibited contract, 
and upon no other or _ different 
ground.’ Swann v. Swann, 21 F. 299, 
306. 


[1929] 


[al Work and labor done.—(1) No 
implied promise based on work done 
in contravention of the Sunday ob- 
servance statutes will be recognized 
by the courts (Carson v. Calhoun, 64 
A. 838, 101 Me. 456; Sentinel Co. v. 
A. D. Meiselbach Motor Wagon Co., 
128 N.W. 861, 144 Wis. 224, 32 L.R.A. 
N.S. 436, 140 Am.S.R. 1007. See 
Watts v. Van Ness, 1 Hill 76 [holding 
that one hired as attorney’s clerk who 
worked overtime on Sundays, could 
not recover any compensation for 
such extra services]); (2) but where 
the work is not illegal, under such 
statutes, as where it constitutes mat- 
ter of charity or necessity, it is ca- 
pable of affording ground of recovery 
(Stone v. Graves, 13 N.E. 906, 145 
Mass. 353). 


[b] If statute expressly provides 
that no contract shall be held void 
because made on Sunday, however, 
the violation of the Sunday observ- 
ance laws by the parties, in contract- 
ing upon Sunday, is immaterial, the 
validity of the contract in such case 
being unaffected by the provisions of 
the penal statutes. Wooldridge v. 
Wooldridge, 72 S.H. 654, 69 W.Va. 554, 
Ann.Cas.1913B 653. 


Illegality of contracts generally 
see Contracts §§ 339-480. 

57. Helm’ vy. Briley, 87°P. 595, 17 
Okl, 314. But see cases infra note 
ale 


58. Hussey v. Roquemore, 27 Ala. 


281; Hooper v. Edwards, 25 Ala. 528, 
18 Ala. 280; Saltmarsh v. Tuthill, 
13 Ala. 390; Butler v.’ Lee, 11 Ala. 


885, 46 Am.D. 230; Dodson v. Harris, 
10 Ala. 566; Shippey v. Eastwood, 9 
Ala. 198; O’Donnell v. Sweeney, 5 
Adee 4677) 39. Am. D. 3363. Terry "Vv. 
Platt, 40 A. 243, 17 Del. 185; Spahn v. 
Willman, 39 A. 787, 17 Del. 125; New- 
bury v. Luke, 52 A. 625, 68 N.J.Law 


189; State v. Ryan, 8 A. 293, 49 N.J. 
Law 314; Reeves vy. Butcher, 31 N.J. 
Law 224; Neibert v. Baghurst, (N.J. 


Ch.) 25 A. 474; Rush v. Rush, (N.J. 
Ch.) 18 A. 221; Riddle v. Keller, 48 A. 
818, 61 N.J.Eq. 513; Gennert v. Wuest- 
ner, 31 A. 609, 53 N.J.Eq. 302; Nibert 
v. Baghurst, 20 A, 252, 47 N.J.Eq. 201; 
Earl v. Steffens, 1 N.J.L.J. 53; Fore- 
man v. Ahl, 55 Pa. 325; Lea v. Hop- 
kins, 7 Pa. 492; Kepner v. Keefer, 6 
Watts (Pa:) 231, 31 Am.D. 460; An- 
keny v. Lohr, 99 Pa.Super. 203; Smy- 
ers v. McMahon, 71 Pa.Super. 142; 
Berrill v. Smith, 2 Miles (Pa.) 402. 
See Brewster v. Banta, 49 A. 718, 66 
N.J.Law 367 (recognizing the rule), 


[a] Engagement to marry.—(1) It 


SUNDAY 


has been held, under such a statute, 
that a marriage contract entered into 
on Sunday is valid (Fleischman v. 
Rosenblatt, 20 Pa.Co. 512), (2) par- 
ticularly if subsequently recognized 
by the parties (Markley v. Kessering, 
2 Pennyp. (Pa.) 187. See In re Gang- 
were, 14 Pa. 417, 53 Am.D. 554 [where 
the court was equally divided as to 
the validity of an antenuptial con- 
tract executed on Sunday]). \ 
59. Conn.—Finn v. Donahue, 35 


Conn. 216. See Fox v. Abel, 2 Conn. 
541 (dictum to same effect). 


Ky.—Hofgesang y. Silver, 3 S.W. 
Ce 185; 223 Ky 10d Murphy. sv. 
Simpson, 14 B.Mon. 337; Campbell v. 


Young, 9 Bush 240. 


Me.—Bar Harbor First Nat. Bank 
v.__ Kingsley, 24 A. 794, 84 Me. 111; 
Mace v. Putnam, 71 Me. 238; Towle 
v. Larrabee, 26 Me. 464. See Nason v. 
Dinsmore, 34 Me. 391 (dictum to same 
effect). 


Mass.—O’Brien v. Shea, 95 N.E. 99, 
208 Mass. 528, Ann.Cas.1912A 1030; 
Horn v. Dorchester Mut. F. Ins. Co., 
85 N.E. 853, 199 Mass. 534; Ladd v. 
Rogers, 11 Allen 209; Pattee v. Gree- 
ly, 13 Metc: 284. Contra Geer v. Put- 
nam, 10 Mass. 312 [foll Clap v. Smith, 
16 Pick, 247]. 


Mich.—Berston v. Gilbert, 147 N.W. 


496, 180 Mich. 638; Arbuckle v. 
Reaume, 55 N.W. 808, 96 Mich. 243; 
Brazee v. Bryant, 15 N.W. 49, 50 
Mich. 136; Winfield v. Dodge, 7 N.W. 


906, 45 Mich. 355, 40 Am.R. 476; Tuck- 
er v. Mowrey, 12 Mich. 378; Adams 
v. Hamell, 2 Dougl. 73, 43 Am.D. 455. 


Minn.—Brimhall v. Van Campen, 8 
Minn. 13, 82 Am.D. 118. 


N.H.—Allen vy. Deming, 14 N.H. 133, 
40 Am.D. 179. See Clough vy. Davis, 
9 N.H. 500 (dictum to same effect). 


N.Y.—Northrup v. Foote, i4 Wend. 
248 (construing Connecticut statute). 


Or.—Smith v, Case, 2 Or. 192. 


Vt.—Lovejoy v. Whipple, 18 Vt. 
the Am.D. 157; Lyon v. Strong, 6 


Wis.—King v. Graef, 117 N.W. 
1058, 1386 Wis. 548, 128 Am.S.R. 1101, 
20 L.R.A.N.S. 86; Jacobson vy. Bentz- 
ler, 107 N.W. 7, 127 Wis. 566, 115 Am. 
S.R. 1052, 4 L.R.A.N.S. 1151; Howe v. 
Ballard, 89 N.W. 136, 113 Wis. 375 (so 
holding with regard to Kentucky 
statute, and, by way of dictum, as to 
the local statute); Ainsworth y. Wil- 
liams, 86 N.W. 551, 111 Wis. 17; Wil- 
liams v. Lane, 58 N.W. 77, 87 Wis. 152; 
Torewert vy. Decker, 8 N.W. 26, 51 
Wis. 46, 37 Am.R. 808. 


See Flanagan v. Meyer, 41 Ala, 132 
(dictum to same effect). 


60. U.S.—Hill v. Hite, 85 F. 268, 
29 C.C.A. 549 [aff 79 F. 826] (under 
Arkansas statute). 


Ark.—Stewart v. Davis, 31 Ark. 518, 
25 Am.R. 576; Tucker v. West, 29 
Ark. 386. 


Ind.—Rogers v. Western Union Tel. 
Co., 78 Ind, 169, 41 Am.R. 558; Banks 
v. Werts, 13 Ind. 208; Reynolds vy. 
Stevenson, 4 Ind. 619; Link y. Clem- 


mens, 7 Blackf. 479. See Bryan v. 
Watson, 26 N.E. 666, 127 Ind. 42; 
Heavenridge v. Mondy, 34 Ind. 28 


(both recognizing the rule). 


[§ 67 


So, also, where the prohibition is more limited but 
the formation of the contract or undertaking falls 
in fact within the offense as limited, the engagement 
is similarly incapable of enforcement,®°t as where 
both prohibition and transaction concern work, la- 
bor, or business of one’s ordinary ealling,®? or where 


Ind.T.—J. B. Bostic Co. v. Eggles- 
ton, 104 S.W. 566, 7 Ind.T. 134. 


Iowa.—Sayre v. Wheeler, 31 Iowa 
112. See Gooch v. Gooch, 160 N.W. 
333, 178 Iowa 902, L.R.A.1917C 582 


(recognizing the rule). 
PES ose v. Lynch; 38 Miss. 
344, 


Compare Holden v. O’Brien, 90 N. 
W. 531, 86 Minn. 297 (holding that 
the word “labor,” in Gen. St. [1894] 
§ 6513, was as broadly prohibitive as 
‘labor, business, or work” in the pre- 
ceding Sunday law, Gen. St. [1878] ¢ 
100 § 20, and included all classes of 
labor or business falling within the 
terms of the earlier provision, but 
that, upon a consideration of the 
whole Sunday law, its prohibitions 
were confined to conduct constituting 
a disturbance, and the making of 
casual private contracts, although 
“‘Jabor,’ was not forbidden so as to 
render them void) [foll Houck v. 
Ingles, 148 N.W. 100, 126 Minn. 257]. 


But see cases infra notes 73, 74. 


[a] In Kentucky (1) it was held, 
under a statute forbidding anyone to 
labor on Sunday in his own or any 
other calling, that the execution and 
delivery of a note was not laboring 
in any trade or calling, at least un- 
less it formed part of a transaction 
on Sunday which did involve labor in 
a trade or calling (Ray v. Catlett, 12 
B. Mon. 532), (2) but, the statute be- 
ing changed so as to prohibit work 
or labor, it was held that the effect of 
such change was to render illegal 
the making of contracts on that day 
and so to affect such transactions as 


to render them unenforceable (Mar- . 


tin v. Taylor, 8 Ky.Op. 559). 


Gl. See cases infra notes 62—65. 
62. Ga.—Morgan v. Bailey, 59 Ga. 
683; Dennis v. Sharman, 31 Ga. 607; 


Jones v. Belle Isle, 79 S.E. 357, 13 
Ga.App. 437; Williams yv. Allison, 74 
S.E. 442, 10 Ga.App. 840; Thompson 
v. Wilkinson, 71 S.E. 678, 9 Ga.App. 
367; Smith v. Christian, 64 S.E. 1002, 
6 Ga.App. 259; Bendross v. State, 62 
S.E. 728, 5 Ga.App. 175. See McAuliffe 
v. Vaughan, T0 S.E. 322, 1385 Ga. 852, 
33 L.R.A.N.S. 255, Ann.Cas.1912A 290 
(recognizing the rule and holding it 
applicable not alone to contracts 
whose making is itself the ordinary 
trade of the parties, but also to those 
whose making is in the course of 
such ordinary ealling); Smith Motor 
Car Co v. Goddard, 156 S.E. 724, 42 
Ga.App. 560 (dictum to same effect). 


Mass.—Hazard v. Day, 14 Allen 487, 
92 Am.D. 790 (construing Rhode Is- 
land statute). 


oN ged karin v. Lynch, 388 Miss. 
>) . 

R.I.—Sayles v. Wellman, 10 R.I. 
465; Whelden v. Chappel, 8 R.I. 230. 
See Gunning v. Rosen, 139 A. 790, 49 
R.I. 59 (recognizing the rule). 


Eng.—Fennell v. Ridler, 5 B.&C. 
406, 11.E.C.L. 517, 108 Reprint 151; 
Simpson v. Nicholls, 6 Dowl.P.C. 355. 
See Smith v. Sparrow, 2 C.&P. 544, 12 
B.C.L. 723 (to same effect); Elder v. 
Kelly, [1919] 2 K.B. 179 (recognizing 
the rule). 


Sask.—Superior Motors, Ltd., v. 
Cade, [1930] 3 Dom.L.R. 1003; Far- 
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or later cases, developments and changes in the law see Annotations, same title and section number, 
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the prohibition deals with, and the transaction con- 
sists of, acts causing or constituting a disturbance.®? 
A Sunday contract for, or the consideration for 
which is, the sale of property on that day, is invalid 
under provisions prohibiting the purchase and sale, 
or the disposition, of property;** and it has been 
held, under a statute prohibiting keeping open store 
or selling or disposing of wares or merchandise, 
that the seller is in pari delicto with the buyer, and 
the whole sale illegal and incapable of serving as a 
basis for the enforcement of lability.*® 


’ 


the doctrine that contracts made 


rell v. Sawitski, [1929] 4: Dom.L.R. 
289; "Re Jorgenson, 17  Sask.L.. 52, 
{1923] 2 West.Wkly. 600. See Bronf- 
man v. Dutchzesan, 12 Sask.L. 402, 
48 Dom.L.R. 645 (where a contract of 
sale was held void as being made in 
the course of one’s ordinary calling, 
and on the further ground that the 
statute expressly provided that sales 
contracts on Sunday should be void). 


[a] Ordinary calling of person 
seeking enforcement only.—Although 
a contract made on Sunday is not 
made in the ordinary calling of both 
parties, where it is made in the ordi- 
nary calling of the person seeking to 
enforce it although out of the calling 
of the person urging its illegality, it 
has been held that the contract falls 
within the prohibitions of the statute 
so far as not to be enforceable against 
the party whose conduct has not been 
illegal by the party who has acted 
unlawfully. Williams v. Allison, 74 
S.E. 442, 10 Ga.App. 840; Hazard v. 
Day, 14 Allen (Mass.) 487, 92 Am.D. 
790 (construing Rhode Island stat- 
ute). See Melvin v. Easley, 52 N.C. 
356 (dictum to same effect); Whelden 
v. Chappel, 8 R.I. 230; Re Jorgenson, 
17 Sask.L. 52, [1923] 2 West.Wkly. 
600 (both to same effect). 


[bob] Bule applied to: (1) Agist- 
ment agreement. Re Jorgenson, 17 
Sask.L. 52, [1923] 2 West.Wkly. 600. 
(2) Contract for hire of horse from 
keeper of livery stable. Whelden v. 
Chappel, 8 R.I. 230. (3) Real estate 
brokerage agreement. Williams v. 
Allison, 74 S.E. 442, 10 Ga.App. 840. 


63. See cases infra this note. 


[a] In New Hampshire the rule 
has been adopted that the making of 
a contract on Sunday is in its nature 
such an act as is to the disturbance 
of others, and hence is subject to the 
ordinary rules respecting the effect of 
illegality in contracts, under a stat- 
ute prohibiting acts in a secular call- 
ing done to the disturbance of others. 
Thompson v. Williams, 58 N.H. 248; 
Smith v. Foster, 41 N.H. 215; Varney 
v. French, 19 N.H. 233. 


64. Ala.—O’Donnell v. Sweeney, 5 
Ala. 467, 39 Am.D, 336. 

Iowa.—Pike v. King, 16 Iowa 49. 

Miss.—Kountz v. Price, 40 Miss. 
341. 


Can.—Simpson v. Proestler, 21 Can. 
Cr.Cas. 415, 183 Dom.L.R. 191, 25 West. 
L.R. 243. 


Ont.—Lai y. Stall, 6 U.C.Q.B. 506. 
Sask.—Demchenko vy. Fricke, 20 
Sask.L. 492, [1926] 2 Dom.L.R. 1096. 


65. Grapico Bottling Co. v. Ennis, 
106 So. 97, 140 Miss. 502, 44 A.L.R. 
124. 


66. Fla.—Hooks v. State, 50 So. 
586, 58 Fla. 57. 
Ga.—Hayden v. Mitchell, 30 S.E. 


°287, 103 Ga. 431. 
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SUNDAY 


However, 


on Sunday are | hibition is only 


Tll.—Riehmond vy. 
429, 47 Am.R. 445. 


Ind.—Davis vy. Barger, 57 Ind. 54; 
Heavenridge v. Mondy, 34 Ind. 28; 
Perkins vy. Jones, 26 Ind. 499. 


Iowa.—Gooch v. Gooch, 160 N.W. 
333, 178 Iowa 902, L.R.A.1917C 582. 


Ky.—Bertram v. Morgan, 191 S.W. 
317, 173 Ky. 655, L.R.A.1917D 445. 


bie ta aah he v. Clymer, 12 Mo.App. 


N.Y.—Morris v. Crane, 4 Ch.Sent. 6. 


N.C.—Rodman vy. Robinson, 47 S.E. 
19, 1384 N.C. 508, 101 Am.S.R. 877, 65 
L.R.A. 682. 


Pa.—Dale v. Knepp, 98 Pa. 389, 38 
Am.R. 165 note; Fox v. Mensch, 3 
Watises: 444; Lee v. Drake, 10 Pa. 

oO. 276. 


See Pence v. Langdon, 99 U. 
S. 578, 25 L.lad. 420 (similar holding 
as to notice of rescission of contract 
given on Sunday). 


“The illegality of a contract made 
on Sunday arises from positive pro- 
visions of a statute, which forbids, 
under a penalty, the exercise on that 
day of such employment or labor.” 
Perkins v. Jones, 26 Ind. 499, 500. ~ 


67. Southern R. Co. v. Wallis, 66 
S.E. 370, 133 Ga. 558, 30 L.R.A.N.S. 
401, 18 Ann.Cas. 67; Glitzke v. Gins- 
berg, (Mo.) 258 S.W. 1004; Roberts 
v. Clymer, 30 S.W. 1138, 127 Mo. 405, 
48 Am.S.R. 640; Glover y. Cheatham, 
19 Mo.App. 656; More v. Clymer, 12 
Mo.App. 11; Merritt v. Earle, 31 Barb. 
38 -fafh, 29: N.Y. 215; $6) Am. D. 292], 
See cases infra notes 68-81. 


68. See cases infra notes 69-77. 


[a] Tustrations.—(1) Under a 
statute prohibiting certain labor and 
the bringing of suits on Sunday, ex- 
cept attachment suits, a contract in 
relation to the commencement of an 
attachment suit is not invalid be- 
cause made on Sunday. Markle v. 
Scott, 2 Tex.A.Civ.Cas, § 674. (2) A 
contract made on Sunday is valid 
where the statutory prohibitions are 
directed only against keeping open 
shop on that day. Moore v. Murdock, 
26 Cal. 514. (3) A mortgage on Sun- 
day is not void where the statutory 
prohibitions are with reference to 
sales. Wilt v. Lai, 7 U.C.Q.B. (Ont.) 
535; Lai v. Stall, 6 U.C.Q.B. (Ont.) 
506. (4) A statutory prohibition re- 
specting selling or contracting to sell 
real estate does not impair the valid- 
ity of sales of, or contracts to Sell, 
personalty. Cate v. Friesen, 31 Man. 
334, [1921] 3 West.Wkly. 436. (5) Un- 
der a statutory provision declaring 
void contracts of sale, or to sell made 
on Sunday, a lease is valid although 
executed on that day. Duprat_ v. 
Daniel, 2 Ont.W.R. 940 [aff 1 Ont. 
W.R. 561]. (6) Under a statute for- 
bidding the following of business or 
work, either by manual labor or by 
the use of animal or mechanical pow- 
er, on Sunday, the making of con- 


Moore, 107 Iil. 
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void depends alone on statutory enactments,** and, 
except as such enactments extend to impair their 
validity, contracts made on Sunday are no less valid 
and enforceable than those made on other days.%* 
Thus a contract executed on Sunday is on the same 
footing as one made on any other day where the 
prohibitions expressed in the statute are so restrict- 
ed or qualified as not to render its making illegal,** 
as where the prohibition is, but the contract is not, 
with reference to work or business of one’s usual 
or ordinary calling or vocation,®® or where the pro- 
of acts done so as to disturb the 


tracts is legal and the contracts made 
are valid. Greenblatt v. McCall & 
Co., 64 So. 748, 67 Fla. 165; Hooks v. 
State, 50 So. 586, 58 Fla. 57. 


[b] Illegal acts of agent.—Al- 
though the conduct of an agent nego- 
tiating an exchange of property on 
Sunday may have been forbidden by 
the Sunday law, so as to afford him 
no enforceable rights, if the acts of 
the principals in relation to such ex- 
change were not within the statutory 
prohibitions, their contract was valid 
and enforceable. Glitzke v. Gins- 
berg, (Mo.) 258 S.W. 1004. 


69. U.S.—Swann v. Swann, 21 F. 
299. See Dunlop v. Baker, 239 F. 193, 
197, 152 C:-C.A. 181 [cert den 37° S.Ct. 
242, 242 U.S. 650, 61 L.Ed. 545] (hold- 
ing that the difference between a 
prohibition of work or business of 
one’s ordinary calling and the Vir- 
ginia prohibition of “laboring at any 
trade or calling” is “too shadowy tor 
judicial recognition” and that hence 
a Sunday contract not in pursuance 
of the trade or calling of the parties 
thereto was legal and valid). 


Ga.—Dorough v. Equitable Mortg. 
Co., 45 S.H. 22, 118 Ga. 178; Adams v. 
Candler, 39 S.BE. 893, 114 Ga. 151; 
Hayden v. Mitchell, 30 S.H. 287, 103 
Ga. 431; Sanders v. Johnson, 29 Ga. 
526; Hall v. Langford, 88 S.H.. 918, 
18 Ga.App. 73. 


N.Y.—Boynton v. Page, 13 
425 (applying law of Canada). 


N.C.—Rodman v. Robinson, 47 S.E. 
9, 1384 N.C. 503, 101 Am.S.R. 877, 65 
L.R.A. 682; Melvin v. Easley, 52 N.C. 
356. r 


R.I.—Allen v. Gardiner, 7 R.I. 22, 


S.C.—Mills v. Williams, 16 S.C. 
593; Hellams v. Abercrambie, 15 S.C. 
110, 40 Am.R. 684. 


Eng.—Norton v. Powell, 4 M.&G. 42, 
43 B.C.L. 31, 134 Reprint 18; Rex v. 
Whitnash, 7 B. & C. 596,1 M.&R. 452, 
14 K.C.L. 268, 108 Reprint 845; Beg- 
bie v. Levi, 1 Cromp.&J. 180, 148 Re- 
print 1383; Scarfe v. Morgan, 1 H.& 
H. 292, 4 M.&W. 270, 150 Reprint 1430; 
Drury v. Defontaine, 1 Taunt. 131, 127 
Reprint 781. 


Man.—Cote v. Friesen, 31 Man. 334, 
[1921] 3 West.Wkly. 436. 


And see cases infra this note. 


[a] Bule applied to: (1) Contract 
for the sale of land. Rodman y. Rob- 
inson, 47 S.E. 19, 134 N.C. 503, 101 Am. 
S.R. 877, 65 L.R.A. 682. (2) Enlist- 
ment. Wolton v. Gavin, 16 Q.B. 48, 71 
E.C.L. 48. (3) Sale of personalty. 
Drury v. Defontaine, 1 Taunt. 131, 127 
Reprint 781. (4) Marriage settle- 
ment. Lampkin v. Hayden, 30 S.E. 
294, 103 Ga. 575 [aff 27 S.E. 764, 99 
Ga. 363]; Hayden v. Mitchell, 30 S.E. 
287, 103 Ga. 431. (5) Execution and 
delivery of release. Allen v. Gardi- 
ner, 7 Rit 22.” (6) Contract lof hire: 
Rex v. Whitnash, 7 B.&C. 596, 1 M.&R. 
452, 14 B.C.L. 268, 108 Reprint 845. 
(7) Giving guaranty. Norton v. Pow- 
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peace and good order of society and the contract 
is made privately without creating any disturb- 
ance,?° or where the prohibition is of servile’? or 
common‘? labor, or, according to the rule in some 
‘jurisdictions, of work’? or labor.** 
the Sunday laws confine the operation of their pro- 
_ hibitions to a specified part of the day, contracts 
made on Sunday at some other time are not void;** 
-and prohibitions expressed with reference to des- 


SUNDAY 


ing for sale.”* 
So, also, where 


ignated business do not render void contracts not 


ell, 4 M.&G. 42, 43 E.C.L. 31, 134 Re- 
print 18. 


[b] Ordinary calling of party urg- 
ing illegality only.—(1) Where a con- 
tract is entered into which forms the 
ordinary calling of the person seek- 
ing to avoid the sale but not of the 
person seeking to enforce it, it has 
been held that, as to the latter, who 
has violated no law in contracting and 
hence is not in pari delicto, the con- 
tract is valid and may be enforced 
(Melvin v. Easley, 52 N.C. 356; Blox- 
some v. Williams, 3 B.&C. 232, 10 E. 
Cae saVs UNC BPH 29 40. 2S EC se 76 
5 D.&R. 82); (2) but there is other 
authority to the contrary (Morgan 
v. Bailey, 59 Ga. 683; Smith v. Chris- 
tian, 64 S.E. 1002, 6 Ga.App. 259). 


Barrett v. Aplington, 2 F.Cas. 
1045; Prout v. Hoy Oil Co., 105 
N. Bis 26,1263: D1. 54; Richmond -v. 
Moore, 107 Tll. 429, 47 Am.R. 445; 
Ryan v. Schutt, 135 JllApp. 554; 
Houck v. Ingles, 148 N.W. 100, 126 
Minn. 257; Holden v, O’Brien, 90 N. 
W. 537, 86 Minn. 297; More v. Clymer, 
12 Mo.App. 11 (construing LDlinois 
statute). But see cases supra note 
63. 


[a] In North Carolina the statu- 
tory limitation, even though in terms 
directed against all pursuit of work 
or business in one’s ordinary calling, 
has been construed to mean only such 
business of: that character as dis- 
turbs the public order and repose of 
the day, and contracts which create 
no disturbance are valid in the same 
manner as if made on a week day. 
Maxton Auto Co. v. Rudd, 97 S.H. 477, 
176 N.C. 497; Rodman v. Robinson, 
47 S.BH. 19, 134 N.C. 508, 101 Am.S.R. 
877, 65 L,R.A. 682; Melvin v. Hasley, 
52: N.C. 356. 


71. Merritt v. Earle, 29 N.Y. 115, 
86 Am.D. 292 [aff 31 Barb. 38]; Peo- 
ple v. Young Men’s Father Matthew 
Benev. Soc., 65 Barb. .(N.Y.) 357. See 
Smith v. Wilcox, 24 N.Y. 353, 82 Am.D. 
302 [aff 25 Barb. 341 (aff 19 Barb. 
581)] (dictum to same effect). 


72. Fitzgerald v. Andrews, 17 N.W. 
370, 15 Neb. 52; Horacek v. Keebler, 
5 Neb. 855; Bloom v. Richards, 2 
OhioSt. 387 [overr Sellers v. Dugan, 
18 Ohio 489]. See Wirth v. Calhoun, 
89 N.W. 785, 64 Neb. 316 (dictum to 
the same effect). 


73. Glitzke v. Ginsberg, (Mo.) 258 
S.w. 1004; Glover v. Cheatham, 19 
Mo.App. 656; People v. Young Men’s 
Father Matthew Benev. Soc., 65 Barb. 
(N.Y.), 357; McCormick v. Hazard, 
136 N.Y.S. 91, 77 Misc. 190. 


74. Birks v. French, 21 Kan. 238; 
Johnson v. Brown, 138 Kan. 529; Glitz- 
ke v. Ginsberg, (Mo.) 258 S.W. 1004; 
Roberts v. Barnes, 30 S.W. 1138, 127 
Mo. 405, 48 Am.S.R. 640; Kaufman vy. 
Hamm, 30 Mo. 387; Glover v. Cheat- 
ham, 19 Mo.App. 656; More v. Clymer, 
12 Mo.App. 11 (construing Illinois 
statute); Bloom v. Richards, 2 Ohio 
St. 387 [overr Sellers: v. Dugan, 18 
Ohio 489]; Schneider v. Sansom, 62 
Tex. 201, 50 Am.R. 521; Republic Ins. 
Co. v. Poole, (Tex.Civ.App.) 257 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


624; Bland v. Brookshire, 3 Tex.A. 
Civ.Cas. § 446. See Richmond v. 
Moore, 107 Ill. 429, 47 Am.R. 445 (dic- 
tum to same effect); 
son, 2 W.Va. 372 (where, upon even 
division of the appellate count, a 
judgment sustaining a Sunday con- 
tract was affirmed, the affirming opin- 
ion being rested on the ground that 
formation of a contract was not la- 
boring at a trade or calling). But see 
cases supra note 60 


[a] Well considered case.—Bloom 
v. Richards, 2 OhioSt. 387 [overr 
Sellers v. Dugan, 18 Ohio 489]. 


[b] Although contract is for per- 
formance of labor, if such perform- 
ance is to be on some week day, it is 


not rendered void by reason of its na- | 


ture. Johnson v. Brown, 13 Kan. 529; 
Merritt v. Earle, 29 N.Y. 115, 86 Am.D. 
292 [aff 31 Barb. 38]. 


75. Carpenter v. 
(Conn.) 98; Nason v. Dinsmore, 34 
Me. 391; Hill v. Dunham, 7 Gray 
(Mass.) 543; Tracy v. Jenks, 15 Pick. 
(Mass.) 465; Brown v. Browning, 7 
A. 403, 15 R.I. 422, 2 Am.S.R. 908 (ap- 
plying Connecticut statute). 


76. Beham v. Ghio, 12 S.W. 996, 75 
Tex. 87; Schneider v. Sansom, 62 
Tex. 201, 50 Am.R. 521; Williams v. 
Casner Motor Co., (Tex.Civ.App.) 279 
S.W. 282; Republic Ins. Co. v. Poole, 
(Tex.Civ.App.) 257 S.W. 624; Terry 
v. French, 23 S.W. 911, 5 Tex.Civ.App. 


Crane; I Root 


120; Main v. Johnson, 35 P, 67, 7 
Wash. 321. 
[a] hus a statute prohibiting the 


running of freight or excursion trains, 
but expressly excepting passenger 
trains, does not render Sunday con- 
tracts for the carriage of passengers 
on that day illegal and unenforceable. 
Southern R. Co. v. Wallis, 66 S.E. 
370, 1383 Ga. 553, 30 L.R.A.N.S,. 401, 18 
Ann.Cas, 67. 


77. Ward v. Ward, 77 N.W. 965, 75 
Minn. 269; Eberle v. Mehrbach, 55 N. 
Y. 682; Batsford v. Every, 44 Barb. 
(N.Y.) 618; Miller v. Roessler, 4 E. 
D. Smith (N.Y.) 234; Boynton v. 
Page, 13 Wend, (N.Y.) 425. 


78. See cases infra notes 79-81. 


[a] Under Canadian Lord’s Day 
Act.(1)isCR.-S2 Co [1906] 'e.158, §, 6), 
providing that nothing shall be con- 
strued to affect any provisions of any 
law, relating to the observance of the 
Lord’s day, in force in any province 
when the Dominion legislation took 
effect, it has been held that “any law” 
included the English common law, at 
least where it had been specifically 
adopted by statute, as well as par- 
ticular legislation on Sunday observ- 
ance, and that, if contracts, prior to 
the Lord’s Day Act, were not prohibit- 
ed by any statute their status remain- 
ed the same thereafter and they were 
within the exception and hence valid 
(Cote v. Friesen, 31 Man. 334, [1921] 
3 West.Wkly. 4386); (2) but there is 
other authority to the contrary (Dem- 
chenko vy. Fricke, 20 Sask.L. 492, 
[1926] 2 Dom.L.R. 1096; In re Jor- 
genson, 17 Sask.L. 52, [1923] 2 West. 


made in the course of any included business. 
vate casual sales agreements are not void under stat- 
utes forbidding public selling, or exposing or offer- 
Similarly, where a contract or un- 
dertaking falls within exceptions specified in a stat- 
ute, its validity is not impaired by its having been 
made on Sunday,?® as where it comes within excep- 
tions in favor of matters of necessity’® or charity,*®® 
or of persons observing a day other than Sunday as 


Raines v. Wat-. 


76 


Pri- 


Wkly. 600). 

79. Ala.—Western Union Tele- 
graph Co. v. Hicks, 72 So. 356, 197 
Ala. 81; Western Union Tel. Co. 


v. Wilson, 9 So. 414, 93 Ala. 32, 50 
Am.S.R. 23; Hooper v. Edwards, 25 
Ala. 528, 18 Ala. 280, - 


Ind.—Western Union Tel. Co. Vv. 
Yopst, 20 N.E. 222, 118 Ind. 248, 3 L. 
R.A. 224; Western Union Tel. Co. v. 
Yopst, 11 N.E. 16. See Western Union 
Tel. Co. v. Henley; 54 N.E. 775, 23 
Ind.App. 14 (recognizing the rule). 


Ky.—Power v. Brooks, 7 Ky.L. 204. 


Mass.—Aldrich v. Blackstone, 128 
Mass. 148. 


Mich.—Fisher v. Kyle, 27 Mich. 454. 


N.Y.—McNamee v. McNamee, 9 N. 
¥.St. 720. 


Pa.—Logan v. Matthews, 6 Pa. 417. 
See Stagger’s Hstate, 8 Pa.Super. 260 
(to same effect). 


Tex.—Schneider v. Sansom, 62 Tex. 
201, 50 Am.R. 521; Gulf, éte, R. Co. 
v. Levy, 59 Tex. 542, 46 Am.R. 269. 


Vt.—Smith v. Watson, 14 Vt. 332. 


See Stewart v. Davis, 31 Ark. 518, 
25 Am.R. 576 (dictum to same effect). 


[a] Death message.—The Sunday 
contract of a telegraph company ‘to 
send a- death message is valid as a 
permissible work of necessity, al- 
though the statute expressly declares 
Sunday contracts void, where it ex- 
cepts such contracts as relate to ne- 
cessity or charity. Western. Union 
to Co. v. Hicks, 72 So. 356, 197 Ala. 


[b] Contract with absconding 
debtor, if necessary to protect a cred- 
itor from loss of: his claim, may be 
a work of necessity and valid al- 
though made on Sunday. Hooper v. 
Edwards, 25 Ala. 528, 18 Ala. 280. 


Scope and effect of exception in fa- 
vor of necessity see supra § 26. 


80. Few v. Gunter, 72 S.E. 720, 
10 Ga.App. 100; Aldrich v. Black- 
stone, 128 Mass. 148; Gulf, etc, R. 
Co. v._ Levy, 59 Tex. 542, 46 Am.R. 
269; Smith v. Watson, 14 Vt. 332. 
And see cases infra this note. 


[a] Subscription contracts.—(1) 
The solicitation and formation of 
charitable subscription contracts be- 
ing matter of charity, agreements of 
that character entered into on Sun- 
day are free from illegality and are 
valid (Bryan v.,Watson, 26 N.H. 666, 
127 Ind. 42, 11 L.R.A. 63 [overr Cat- 
lett v. Sweetser Station M. E. Church, 
62 Ind. 365, 30 Am.R,. 197]; Ft. Mad- 
ison First M. E. Church v. Donnell, 
81_ N.W. 171, 110 Iowa 5, 46 L.R.A. 
858; Allen v. Duffy, 4 N.W. 427, 43 
Micly, 1, 88 Am.R. 159; Dale v. Knepp, 
98 Pa, 389, 38 Am.R. 165 note); (2) 
but this is not true, of course, as to 
business subscriptions, which fall 
within the rules applicable to business 
contracts generally (Saginaw, etc., R. 
ea: Chappell, 22 N.W. 278, 56 Mich. 


\ 
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the Sabbath.82. 


Negotiations or incidental transactions on week 
days. Although negotiations or preliminary trans- 
actions have taken place on prior week days, if 
the actual formation or consummation of the con- 
tract is on a Sunday, it is in no better position than 
if the whole of the transaction were on a Sunday.°2 
Similarly, if the contract involved is in fact fully 
consummated on a Sunday, but its nature is such 
that it has no vitality or operative effect until cer- 
tain other acts, performed on a week day, are done, 


81. Heavenridge v. Mondy, 34 Ind. 
28. See Swann v. Swann, 21 F. 299 
(dictum to same effect); Krauss v. 
Weaver, 130 N.E. 800, 191 Ind. 133 
(recognizing the rule). 


82. Ark.—New York Life Ins. Co. 
v. Mason, Ganges 422, 151 Ark. 1385, 


Ga.—Morgan v. Bailey, 59 Ga. 683. 


Mass.—Gordon v. Levine, 83 N.E. 
861, 197 Mass. 268, 125 Am.S.R. 361, 
15 L.R.A.N.S. 243; Hazard v. Day, 
14 Allen 487, 92 Am.D. 790. 


Minn.—Finley v. Quirk, 9 Minn. 


194, 86 Am.D. 93. 
N.H.—Smith v. Foster, 41 N.H. 215. 


N.J.—Janowski v. Przebieglec, 114 
A. 419, 92 N.J:Eq. 453; County Engi- 
neering Co, v. West, 102 A. 668, 88 N. 
res STOO: 


Pa.—Kepner v. Keefer, 6 Watts 231, 
31 Am.D. 460. 


Eng.— Williams v. Paul, 6 Bing. 653, 
4 M.&P. 532, 19 E.C.L. 295, 130 Re- 
print 1433. 


Sask.—Superior Motors Ltd v. 
Cade, [1930] 3 Dom.L.R. 1008. 


[a] When delivery of instrument, 
which delivery is essential to the for- 
mation of a contract, is made on Sun- 
day, although negotiations looking to 
the contract have occurred previous- 
ly, or although the contract has been 
prepared apd signed on some prior 
day, the contract thus completed 
stands in the same position as other 
Sunday contracts. Burns v. Moore, 
76 Ala. 339, 52 Am.R. 332; New York 
Life Ins. Co. v. Mason, 235 S.W. 422, 
151 Ark. 135, 19 A.L.R. 618; Smith v. 
Foster, 41 N.H. 215. 


[b] Fulfillment of condition pre- 
cedent to existence of contract.— 
Where the terms of a contract were 
fully agreed on between the parties 
and the contract drawn up and sign- 
ed, but subject to the understanding 
that the contract should not be con- 
sidered as being consummated until 
it was ratified by a third person, and 
where such third person approved and 
signed the contract on Sunday, that 
was the act which brought it into be- 
ing, and it was consequently a Sun- 
day contract illegal and incapable of 
enforcement, this being so _ even 
though tthe instrument ratified was 
not delivered back by the third person 
until a subsequent secular day. Coun- 
ty Engineering Co. v. West, 102 A. 
668, 88 N.J.Eq. 109. 


[c] Statute of frands.—Where on 
a week day the parties agree orally 
on a certain contract, unenforceable 
by reason of the statute of, frauds, 
and on Sunday meet pursuant to pri- 
or arrangement and reduce the con- 
tract to writing, the contract is one 
illegally made on Sunday, and hence 
is void. Janowski v. Przebieglec, 114 
A. 419, 92 N.J.Eq. 453. 

83. Plaisted v. Palmer, 63 Me. 576; 


Merriam v. Stearns, 10 Cush. (Mass.) 
257. And see cases infra this note. 
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the latter cireumstance is insufficient to operate as 


[a] Rule applied.—(1) A guaranty, 
for the fulfillment of a lease, execut- 
ed and delivered on Sunday, was void, 
although the lease itself was not ex- 
ecuted until a week day following. 
Merriam v. Stearns, 10 Cush. (Mass.) 
257. (2) Where a sale was consum- 
mated on Sunday, the seller, however, 
retaining possession of the property 
as security until a check given there- 
for was paid on a subsequent week 
day, at which time he delivered pos- 
Session of the property, together with 
a bill of sale, that circumstance did 
not postpone completion of the sale 
to-a week day so as to validate it. 
Plaisted v. Palmer, 63 Me. 576. (8) 
A contract for broker’s commission, 
payable upon the completion of a 
contemplated sale, was a Sunday con- 
tract invalid as such where it was 
fully executed on that day, regard- 
less of the fact that the sale transac- 
tion to which it was collateral and 
which must be consummated in or- 
der for the commission agreement to 
become effective was not entered into 
at that time. Hofgesang y. Silver, 3 
S.W.(2d) 185, 223 Ky. 101. 


[b] Acknowledgment on week day 
of mortgage which was actually exe- 
cuted, on Sunday is insufficient to 
withdraw it from the operation of the 
Sunday laws, and the instrument is 
as void and illegal as if the acknowl- 
edgment had not been made at such 
time. Hill v. Hite, 85 F. 268, 29 C.C.A. 
549 [aff 79 F. 826]. 


84. Ala.—Dodson v. Harris, 10 Ala. 
66. 


Mass.—Hindenlang v. Mahon, 
N.E. 684, 225 Mass. 445; Hazard v. 
Day, 14 Allen 487, 92 Am.D. 790. See 
Cranson v. Goss, 107 Mass. 439, 9 Am. 
R. 45 (dictum to same effect). 


Mich.—Silver v. Shulman, 181 N.W. 
1006, 213 Mich. 211; 
bert, 147 N.W. 496, 180 Mich. 638; 
Acme Hlectrical Illustrating, etc., Co. 
v. Van Derbeck, 86 N.W. 786, 127 
Mich. 341, 89 Am.S.R. 476. 


Miss.—A. Goletti, Inc. v. Andrew 
Gray Co., 88 So. 175, 125 Miss. 646. 


N.J.—Janowski v. Przebieglec, 114 
A. 419, 92 N.J.Eq. 453; Riddle v. Kel- 
ler, 48 A. 818, 61 N.J.Eq. 512. 


Wis.—Gist v. Johnson-Carey Co., 
147 N.W. 1079, 158 Wis. 188, Ann.Cas. 
1916E 460; Sherry v. Madler, 101 N. 
W. 1095, 123 Wis. 621; Ainsworth Vv. 
Williams, 86 N.W. 551, 111 Wis. 17; 
Vinz v. Beatty, 21 N.W. 787, 61 Wis. 
645. 

See Davis v. Murphy, 5 S.W.(2d) 
936, 177 Ark. 183 (recognizing the 
rule). 

And see cases infra this note. 


[a] Bill of exchange.—Ball vv. 
Powers, 62 Ga. 757 [foll Harrison v. 
Powers, 76 Ga. 218]; Mace v. Putnam, 
71 Me. 238. 


[b] Bond.—Anderson y. Bellinger, 
6 So. 82, 87 Ala. 334, 13 Am.S.R. 46, 
4 L.R.A. 680; Pattee v. Greely, 13 
Metc. (Mass.) 284; Lea v. Hopkins, 7 
Pa. 492. See Fox v. Mensch, 3 Watts 


114. 


Berston v. Gil-| 


a postponement of the completion of the contract 
and thus to render the agreement enforceable.’? 


[$. 68] bb. Contracts in Writing. Where a writ- 
ten instrument embodies and comprises the agree- 
ment or undertaking, it is not effective as a contract 
or engagement, where it has been completely exe- 
cuted on a Sunday, if, under the governing statutes, 
contracts generally or the particular kind of con- 
tract involved cannot be validly made on Sunday ;84 
and this is true even though the writing is dated as 


&S. (Pa.) 444 (recognizing the rule). 


[c] Cancellation of prior contract. 
—Horn v. Dorchester Mut. F. Ins. Co., 
85 N.E. 853, 199 Mass. 534. 


[ad] Gheck.—Gordon y. Levine, 83 
N.E. 861, 197 Mass. 263, 125 Am.S.R. 
361, 15 L.R-A.N.S. 243. 


_Le] Contract of guaranty.—Car- 
rick v. Morrison, 42 A. 447, 16 Del. 
157; Moseley v. Hatch, 108 Mass. 
517; Merriam y. Stearns, 10 Cush. 
(Mass.) 257; Miley v. Wildermuth, 4 
Wkly.N.C. (Pa.) 462, 560. 


[f] - Indorsement of negotiable pa- 
per on Sunday is void to the same ex- 
tent and in the same manner as the 
original. execution of such instru- 
ments on that day. Saltmarsh v. 
Tuthill, 13 Ala. 390; Bar Harbor First 
Nat. Bank v. Kingsley, 24 A. 794, 84 
Me. 111; Benson y. Drake, 55 Me. 
555; Smith v. Foster, 41 N.H. 215. 
See Ball v. Powers, 62 Ga. 757 [foll 
Harrison v. Powers, 76 Ga. 218] (hold- 
ing that a Sunday indorsement pre- 


eee 


vents the indorsee from being a hold-~- 


er in due course and _remits him to 
tbe sue eee of one taking with no- 
ice). 


[g] Insurance policy.—New York 
Life Ins. Co. ¥. Mason, 235 S.W. 422, 
151 Ark. 135, 19 A.L.R. 618; Heller 
v. Crawford, 37 Ind. 279. 


[h] Mortgage.—Hill v. Hite, 85 F. 
2682529 9C;CA.9) 549 [aff 79°R. 82675 
Chapman v. Cullifer, 120 So. 297, 23 
Ala.App. 31. 


‘[i] Option.—Fallis v. Dalthaser, 
4 Alta.L. 361, 4 Dom.L.R. 705, 21 West. 
L.R. 171, 2 West.Wkly. 132. 


[i] Promissory note.—Hauerwas 
v. Goodloe, 13 So. 567; 101 Ala. 162; 
Burns v. Moore, 76 Ala. 339, 52 Am.R. 
332; Shippey v. Eastwood, 9 Ala. 
198; O’Donnell v. Sweeney, 5 Ala. 
467, 39 Am.D. 336; Moseley v. Selma 
Nat. Bank, 57 So. 91, 3 Ala.App. 614; 
Edwards v. Probst, 38 Ark. 661; Tuck- 
er v. West, 29 Ark. 386; Wight v. 
Geer, 1 Root (Conn.) 474; Terry v. 
Platt, 40 A, 248, 17 Del. 185; Morgan 
v. Bailey, 59 Ga. 683; Hill v. Wilker, 
41 Ga. 449, 5 Am.R. 540; Thompson 
v. Wilkinson, 71 S.E. 678, 9 Ga.App. 
867; Smith v. Christian, 64 S.E. 1002, 
6 Ga.App. 259; Heller v. Crawford, 
37 Ind. 279; Bosley v. McAllister, 13 
Ind. 565; Reynolds v. Stevenson, 4 
Ind. 619; Gooch v. Gooch, 160 N.W. 
333, 178 Iowa 902, L.R.A.1917C_ 582; 
Clough v. Goggins, 40 Iowa 325; Sayre 
v. Wheeler, 32 Iowa 559; Sayre v. 
Wheeler, 31 Iowa 112; Martin v. 
Taylor, 8 Ky.Op. 559; Pope v. Linn, 
50 Me. 83;° Towle v. Larrabee, 26 Me. 
464; Stevens v. Wood, 127 Mass. 123; 
Day v. McAllister, 15 Gray (Mass.) 
433; Arbuckle v. Reaume, 55 N.W. 
808, 96 Mich. 243; Adams v. Hamell, 
2 Dougl. (Mich.) 738, 43 Am.D. 455; 
Finney v. Callendar, 8 Minn. 41; 
Brimhall v. Van Campen, 8 Minn. 13, 


82 Am.D. 118; Miller v. Lynch, 38 
Miss. 344; State Capital Bank v. 
Thompson, 42 N.H. 369; Varney v. 


French, 19 N.H. 233; Allen v. Deming, 
14 N.H. 133, 46 Am.D. 179; Reeves v. 
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if made on a secular day.*® 


Butcher, 31 N.J.Law 224; Helm vy. 
Briley, 87 P. 595, 17 Okl. 314; Smith 
v. Case, 2. Or. 192; Cook v. Forker, 
44 A. 560, 193 Pa. 461, 74 Am.S.R. 699; 
Foreman vy. Ahl, 55 Pa. 325; Kepner 
v. Keefer, 6 Watts (Pa.) 231, 31 Am.D. 
460; Goss v. Whitney, 27 Vt. 272; 
Lovejoy v. Whipple, 18 Vt. 379, 46 
Am.D. 157; Becker v. Noegel, 160 N. 
W. 1055, 165 Wis. 73; Brown v. Gates, 
97 N.W. 221, 98 N.W. 205, 120 Wis. 


349; Howe v. Ballard, 89 N.W. 136, 
113 Wis. 375; Hill v. Sherwood, 3 
Wis. 343. See Planters’ Fire Ins. Co. 


v. Ford, 153 S.W. 810, 106 Ark. 568, 
44 L.R.A.N.S. 289; Cumberland Bank 
v. Mayberry, 48 Me. 198; Brewster v. 
Banta, 49 A. 718, 66 N.J.Law_ 367; 
Houliston v.. Parsons, 9 U.C.Q-B: 
(Ont.) 681 (all recognizing the rule); 
Parker v. Pitts, 73 Ind. 597, 38 Am.R. 
155; Gilbert v. Vachon, 69 Ind. 372; 
Lee vy. Drake, 10 Pa.Co. 276 (last three 
of which are dicta to the same ef- 
fect). 


[k] Release.—Hamilton v. Stand- 
ard Metal Co., 79 A. 1031, 81 N.J.Law 
247; Smith v. Chicago, ete, R. Co., 
50 N.W. 497, 538 N.W. 550, 83 Wis. 
271. . 


Acceptance on week day of bill 
drawn on Sunday see supra § 66 text 
and note 49. . 


Delivery on week day of instrument 
signed on Sunday see supra § 66 text 
and note 43. 


Instruments purportedly executed 
on Sunday as basis for forgery prose- 
cpiien see Forgery § 26 text and note 
93. 


85. U.S.—Hill v. Hite, 85 F. 268, 29 


/C.C.A, 549 [aff 79 F. 826]. 


Ala.—Burns v. Moore, 76 Ala. 339, 
52 Am.R. 332. 


Ark.—New York Life Ins. Co. v. 
Mason, 235 S.W. 422, 151 Ark. 135, 19 
A.L.R. 618; Edwards v. Probst, 38 
Ark. 661; Tucker v. West, 29 Ark. 
386. 


Ga.—Ball v. Powers, 62 Ga. 1757; 
Smith v. Christian, 64 S.E. 1002, 6 
Ga.App. 259. 


Ind.—Heller v. Crawford, 37 Ind. 


279; Reynolds v. Stevenson, 4 Ind. 
619. 

Mass.—Hindenlang v. Mahon, 114 
N.E. 684, 225 Mass. 445; Horn v. 


Dorchester Mut. F. Ins. Co., 85 N.E. 
853, 199 Mass. 534; Gordon v. Le- 
vine, 83 N.B. 861, 197 Mass. 263, 125 
Am S)R. 361,.15 LR. AWN.S, 243; Pat- 
tee v. Greely, 13 Metc. 284. 


Mich.—Silver v. Shulman, 181 N.W. 
1006, 213 Mich. 211; Berston v. Gil- 
bert, 147 N.W. 496, 180 Mich. 638. 


Minn.—Finney v. Callendar, 8 Minn. 
nA 


N.H.—Allen v. Deming, 14 N.H. 133, 
40 Am.D. 179. 


N.J.—Reeves v. Butcher, 31 N.J. 
Law 224. 

Okl.—Helm v. Briley, 87 P. 595, 17 
Okl. 314. 


Pa.—Kepner v. Keefer, 6 Watts 231, 
31 Am.D. 460; Miley v. Wildermuth, 
4 Wkly.N.C. 462, 560. See Lee v. 


Where otherwise void 
by cperation of the statute, a writing is not rendered 
valid by reason of the fact that the transaction serv- 
ing as its basis, or in satisfaction or settlement of 
which it is made, occurred and was completed on 
a prior secular day;8° nevertheless, the rights aris- 
ing out of such prior transaction are not impaired 
by the acts done on Sunday but remain as if they 


SUNDAY 


Drake, 10 Pa.Co. 276 (dictum to same 
effect). See Plaisted v. Palmer, °63 
Me. 576 (holding that, although a bill 
of sale is dated on a week day, if the 
sale was in fact upon a Sunday, the 
illegality of the transaction is not 
affected by the date of the .instru- 
ment); Cumberland Bank v. May- 
berry, 48 Me. 198 (dictum to same 
effect). 


86. Edwards v. Probst, 38 Ark. 
661; Tucker v. West, 29 Ark. 386; 
Kepner v. Keefer, 6 Watts (Pa.) 231, 
31 Am.D. 460; Lovejoy v. Whipple, 
PS Vit rao AGA a Oi. 


[a] Indorsement on Sunday of 
note actually transferred on a pre- 
vious week day gives the indorsee no 
greater rights than he would have 
had had no such indorsement ever 
been made. Benson y. Drake, 55 Me. 
552 


Signature and delivery of instru- 
ment on different days see supra § 66 
oe and note 43; § 67 text and note 
82. 


87. Edwards vy. Probst, 38 Ark. 
661; Tucker v. West, 29 Ark. 386; 
McCalop v. Hereford, 4 La.Ann. 185; 
Di Ausilio y. Stavropulos, 147 N.E. 
346, 252 Mass. 69; Foster v. Wooten, 
7 So. 501, 67 Miss. 540. See Russell 
v. Murdock, 44 N.W. 237, 79 Iowa 101, 
18 Am.S.R. 348 (recognizing the rule); 
Sayre v. Wheeler, 31 Iowa 112: (dic- 
tum to same effect). Compare Gor- 
don vy. Levine, 83 N.E. 861, 197 Mass. 
263, 125 Am.S.R. 361, 15 L.R.A.N.S. 
243 (where a Sunday check is given 
in discharge of a debt and the payee 
on a week day cashes or negotiates it, 
or where he negligently retains it for 
an unreasonable time and the bank 
becomes insolvent, he can no longer 
enforce the precedent debt in dis- 
ate: of which the check was giv- 
en). 


[a] Indorsed check.—Where, on a 
week day, plaintiff did work for de- 
fendant, and on Sunday defendant 
gave plaintiff a check of a third per- 
son in payment, and, on a subsequent 
week day, defendant induced the 
drawer to have payment on the check 
stopped, the whole transaction with 
reference to the check was immateri- 
al where plaintiff sued not on the 
check, but on the work and labor done 
on a prior week day, and plaintiff’s 
rights in such an action were in no 
wise impaired by such transaction. 
Di Ausilio v. Stavropulos, 147 N.E. 
346, 252 Mass. 69. 


[b] Promissory note given on Sun- 
day does not extinguish the debt for 
which it was given, which retains its 
original validity. Edwards y. Probst, 
38 Ark. 661. 


[ec] Bill of sale.—The fact that a 
bill of sale was executed on Sunday, 
in pursuance of the terms of a sale 
made on Friday, did not invalidate 
such sale. Foster v. Wooten, 7 So. 
501, 67 Miss, 540. 


88. U.S.—Dunlop v. Baker, 239 F. 
193, 152 C.C.A, 181 [cert den 87 S.Ct. 
242, 242 U.S. 650, 61 L.Ed. 545]; Bar- 
rett v. Aplington, 2 F.Cas.No. 1,045. 


had not taken place.§7 
effect of such instruments are not impaired by rea- 
son of their execution on Sunday if contracts and 
undertakings generally, of like tenor and made un- 
der like circumstances, would be enforceable al- 
though entered inté on Sunday.*® 


[§ 69] cc. Limitations of Rule. 
some authority, the invalidity of Sunday contracts 


However, the validity and 


According to 


Conn.—Carpenter v. Crane, 1 Root 
98. 


Fla.—Greenblatt v. McCall, 64 So. 
748, 67 Fla. 165; Hooks v. State, 50 
So. 586, 58 Fla. 57. 


Ga.—Hayden vy. Mitchell, 30 S.E. 
287, 103 Ga. 431; Sanders v. Johnson, 
29 Ga. 526; Hall v. Langford, 88 S.E. 
918, 18 Ga.App. 73; "Few v. Gunter, 
72 S.E. 720, 10 Ga.App. 100. 


Ill.—Prout v. Hoy Oil Co., 105 N.E. 
26, 263 Ill. 54. 


PS ago v. Catlett, 12 B.Mon. 
532. 


Me.—Nason vy. 
391. 


Mass.—Hill v. Dunham, 7 Gray 543. 


Mich.—O’Rourke vy. O’Rourke, 4 N. 
W. 531, 43 Mich. 58. 


Minn.—Holden y. O’Brien, 90 N.W. 
531, 86 Minn. 297. 


Mo.—Glitzke v. Ginsberg, 258 S.W. 
1004; Kaufman v. Hamm, 30 Mo. 387; 
Glover v. Cheatham, 19 Mo.App. 656; 
More v. Clymer, 12 Mo.App. 11. 


Neb.—Fitzgerald y. Andrews, 17 N. 
W370;'L5.Neb.52- 


N.C.—Maxton Auto Co. v. Rudd, 97° 
S.Bs. 47%. 176 -N.G. 497; “Roedimantwe. 
Robinson, 47 S.E. 19, 134 N.C. 503, 101 
Am.S.R. 877, 65 L.R.A. 682. 


R.I.—Allen y. Gardiner, 7 R.I. 22. 


S.C.—Hellams v. Abercrombie, 15 
S.C. 110, 40 Am.R. 684. 


Wash.—Main y, Johnson, 35 P. 67, 
7 Wash, 321. 


Eng.—Begbie v. Levi, 1 Cromp.&J. 
180, 148 Reprint 1383. 


Ont.—Wilt v. Lai, 7 U.C.Q.B. 535; 
Lai y. Stall, 6 U.C.Q.B. 506. 


[a] Mortgage executed to indem- 
nify casual surety is not void where 
the statute prohibits work, labor, or 
business in one’s ordinary calling. 
Hellams vy. Abercrombie, 15 S.C. 110, 
40 Am.R. 684. 


[b] Bill of sale made on Sunday 
to secure a creditor has been held 
valid. Fitzgerald vy. Andrews, 17 N. 
W. 370, 15 Neb. 62. 


[c] Release of insolvent debtor, 
executed and delivered on Sunday, 
was sufficient to entitle the party ex- 
ecuting it to share in an assignment 
for the benefit of releasing creditors. 
Allen v. Gardiner, 7 R.I. 22. 


{d] Under statutes prohibiting la- 
boring, while a note may perhaps be 
void if given as part of a transaction 
involving the doing of prohibited la- 
bor, nevertheless unless both the acts, 
that is, the performance of labor and 
the execution and acceptance of the 
note, form parts of one continuous 
Sunday transaction, the latter is not 
void, and so a note given on Sunday 
for labor performed on a week day 
is not tainted with illegality. Ray v. 
Catlett, 12 B.Mon. (Ky.) 532. 


Validity of subscription contzacts 
consummated on Sunday see supra § 
67 text and note 80. 


Dinsmore, 34 Me. 


- For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 69] 


or undertakings is limited to those which are exec- 
utory,*® and it is held that, while such contracts 
are void,®® a contraet not void at common law, nor 
expressly avoided by any statute, and which has 
been fully executed, binds the parties in so far as 
the execution affects their actual position, although 
it was made on Sunday;°! and thus a contract made 


89. See cases infra notes 90, 91. 


90. Spahn v. Willman, 39 A. 787, 17 
Del. 125; Catlett v. Sweetser Station 
M. E. Church, 62 Ind. 365, 30 Am.R. 
197; Rickards v. Rickards, 56 A. 397, 
98 Md. 136, 68 L.R.A. 724, 103 Am.S.R. 
393; Williams v. Philadelphia Rapid 
Transit Co., 101 A. 748, 257 Pa. 354; 
Cook vy. Forker, 44 A. 560, 193 Pa. 
461, 74 Am.S.R. 699; Chestnut v. Har- 
baugh, 78 Pa. 473. See Cranson v. 
Goss, 107 Mass. 439, 9 Am.R. 45; De 
Forth’ v. Wisconsin, ete., R. Co., 9 N. 
W. 17, 52 Wis. 320, 38 Am.R. 737 
(dicta to same effect). 


« 

91. Ala.—Thornhill v. O’Rear, 19 
So. 382, 108 Ala. 299, 31 L.R.A. 792. 
See Williams yv. Armstrong, 30 So. 
5538, 130 Ala. 389 (dictum to the effect 
that this is so even though the stat- 
ute in terms declares Sunday con- 
tracts void). Compare Tamplin v. 


Still, 77 Ala. 374 (holding that if a 


Sunday transaction, whereby one par- 
ty delivered money to another, was 
merely a deposit for safe-keeping, be- 
ing fully carried out on Sunday, it 
was capable of affording ground for 
an action of conversion upon subse- 
quent demand and refusal, as also for 
an action of contract, with waiver of 
the tort, but that if it were a loan, 
the contract would be unenforceable 
and the money not recoverable). But 
‘see Hooper v. Edwards, 25 Ala. 528, 
18 Ala. 280 (holding a transaction in- 
valid as business, wherein one par- 
ty delivered to the other a bill of 
sale, together with the property 
therein involved, on Sunday, and in- 
capable of operating as a transfer of 
titte, unless such transaction was 
matter of necessity). 


Ga.—Ellis v. Hammond, 57 Ga. 179. 


Me.—Plaisted vy. Palmer, 63 Me. 
576; Greene v. Godfrey, 44 Me. 25. 
See Morton y. Gloster, 46 Me. 520; 


Ellis v. Higgins, 32 Me. 34 (dicta to 
same effect). 


Md.—Rickards v. Rickards, 56 A. 
397, 98 Md. 136, 63 L.R.A. 724, 103 Am. 
S.R. 393. 


Mass.—Horton v. Buffinton, 105 
Mass. 399. See Gordon y. Levine, 83 
N.E. 861, 197 Mass. 268, 125 Am.S.R. 
361, 15 L.R.A.N.S. 243 (although a 
check given on Sunday is ordinarily 
without legal validity, if the payee 
cashes or negotiates it or negligently 
retains it for an unreasonable time 
during which the bank becomes insol- 
vent, it will be given effect). 


Miss.—Foster v. Wooten, 7 So. 501, 
67 Miss. 540. 


N.H.—Harriman v. Bunker, 106 A. 
499, 79 N.H. 127; Smith v. Bean, 15 
N.H. 577. See Thompson y. Williams, 
58 N.H. 248; George v. George, 47 
N.H. 27 (dicta to same effect). 


Pa.—Williams v. Philadelphia Rap- 
id Transit Co., 101 A. 748, 257 Pa. 
354; McKee v. Verner, 86 A. 646, 239 
Pa, 69, 44 L.R.A.N.S. 727; Whitmire 
v. Montgomery, 30 A. 1016, 165 Pa. 
253; Chestnut v. Harbaugh, 78 Pa. 
473; Baker v. Lukens, 35 Pa. 146; 
Shuman v. Shuman, 27 Pa. 90; Hodg- 
son v. Nesbit, 25 Pa.Co. 78; Thomas 
v. Van Dyke, 23 Pa.Co. 385; Lee v. 
Drake, 10 Pa.Co. 276. See Leith v. 
Bauder, 25 Pa.Dist. 528 (to same ef- 
fect); Foreman y. Ahl, 55 Pa. 325; 


SUNDAY 


self.°2 


Smyers v. McMahon, 71 Pa.Super. 142 
(dicta to same effect). 


Wis.—Taylor v. Young, 21 N.W. 
408, 61 Wis. 314. See De Forth v. 
Wisconsin, ete., R. Co., 9 N.W. 17, 52 
Wis. 320, 38 Am.R. 737 (dictum to 
same effect). 


gene aa Scante, v. Morgan, 1 H.&H. 


By, 


See Blass vy. Anderson, 22 S.W. 94, 
57 Ark. 483: Johns vy. Bailey, 45 Iowa 
241; Rosenbaum v. Hayes, 86 N.W. 
973, 10 N.D. 311; Brown v. Timmany, 
20 Ohio 81 (dicta to same effect). 


And see cases infra note 92. 


_ “Such contracts are not altogether 
inoperative. They may be executed 
by the parties, and then the same 
principle of public policy which leads 
courts to refuse to act, when called 
upon to enforce them, will prevent the 
court from acting to relieve either 
party from the consequences of the 
illegal transaction. This may indi- 
rectly give effect to the executed il- 
legal transaction. The purpose of the 
rule of law, however, is not to give 
validity to the transaction, but to 
deprive the parties of all right to 
have either enforcement of or relief 
from their-illegal contracts. In such 
cases, the defense of illegality pre- 
vails, not as a protection to the de- 
fendant, but as a disability in the 
plaintiff. Upon this principle, pos- 
session, acquired from an illegal 
transaction, or by a contract fully ex- 
ecuted, will often avail the party 
holding it as a sufficient title. Nei- 
ther party is allowed to impeach its 
validity by asserting the illegality of 
his own act. The transaction takes 
effect from the disability of the par- 
ties to assert any right to the contra- 
ry. The court does not give it effect, 
but simply refuses its aid to undo 
what the parties have already done.” 
Myers v. Meinrath, 101 Mass. 366, 367, 
3 Am.R. 368. 


[a] Confession of judgment clause 
in instrument.—(1) It has been held 
that, where an obligation containing 
a confession of judgment clause is 
made and delivered on Sunday, and 
the holder later exercises the power 
given by such clause, in a subsequent 
suit on the judgment thus obtained 
the obligor cannot object because of 
the invalidity of the undertaking, the 
contract contained in that instrument 
having been executed by the judg- 
ment confessed (Baker v. Lukens, 35 
Pa. 146; Hodgson v. Nesbit, 25 Pa.Co. 


78; Thomas v. Van Dyke, 23 Pa.Co. 
385; Chambers-v. Brew, 18 Pa.Co. 
399; Lee v. Drake, 10 Pa.Co. 276; 


Linden v. Hicks, 2 Luz.Leg.Reg. (Pa.) 
101. See McKee y. Verner, 86 A. 646, 
239 Pa. 69, 44 L.R.A.N.S. 727 [so hold- 
ing, and holding further that the fact 
of execution on Sunday is not of it- 
self sufficient to justify the opening 
of judgment]; Leith v. Bauder, 25 Pa. 
Dist. 528 [holding that an amicable 
sci. fa. to revive a judgment, given 
on Sunday and entered the following 
day, will; not be set aside]); (2) but 
where the judgment is opened with- 
out limitation, the parties are remit- 
ted to the original contract, and ex- 
ecution on Sunday may then be shown 
in avoidance of liability (Whitmire vy. 
Montgomery, 30 A. 1016, 165 Pa. 253; 
Ankeny y. Lohr, 99 Pa.Super. 203). 
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and performed on the same Sunday, although illegal 
and incapable as serving as the basis of any fur- 
ther rights, will nevertheless not be disregarded at 
the instance of either party thereto, since, both 
being in pari delicto, neither will be relieved by 
the court from the position in which he finds him- 
On the other hand, it has been held, in a 


[b] Release of damages for per- 
sonal injury, executed and delivered 
and consideration for which was paid 
on Sunday, was executed and binding 
upon the parties, and, if otherwise 
valid, discharged the party liable. 
Williams Vv. Philadelphia Rapid 
Transit Co., 101 A. .748, 257 Paki354. 


[ec] Delivery by stakeholder.— 
Where, on Sunday, a contract was en- 
tered into for thé sale of a house, and 
the parties, to secure performance, 
delivered certain articles to a third 
person to be delivered by him, in case 
of nonperformance by one party, to 
the other party, and where on a later 
week day one party refused to per- 
form and the stakeholder delivered 
the articles deposited to the other 
party, not having been notified to re- 
frain from doing so, the party refus- 
ing to perform could not recover that 
part of the articles deposited by him 
from the other party, to whom the 
whole deposit had been delivered. 
Thornhill vy. O’Rear, 19 So. 382, 108 
Ada. 299; 31, L.R.A. 792: 


tte Ga.—Ellis v. Hammond, 57 Ga. 


Iowa.—Kelley v. Cosgrove, 48 N.W, 
979, 83 Iowa 229, 17 L.R.A. 779; Kin- 
ney;\:v.) McDermot, 8. Ni W666; 5.05 
Iowa 674, 39 Am.R,. 191. ; 


Mass.—Myers v. Meinrath, 101 
Mass. (366, 3 “AMER. 1368. dines 
Green, 6 Allen 139, See Cranson v. 
Goss, 107 Mass. 439, 9 Am.R. 45 (dic- 
tum to same effect). 


Miss.—Block v. McMurry, 56 Miss. 
217, 31 Am.R, 357. 


N.H.—Jameson vy. Carpenter, 36 A. 
554, 68 N.H. 62; Smith v. Foster, 41 
N.H. 215. 


Tenn.—Berry v. Planters’ Bank, 3 
Tenn-.Ch. 69. 


Wis.—Moore vy. Kendall, 2 Pinn. 
99, 1 Chandl. 33, 52 Am.D. 145. 


See Bertram v. Morgan, 191 S.W. 
317, L173) Ky. 2655, L.R,A.1917D 445 
(reaching the same result, although 
the case expressly declares that 
whether a Sunday contract is execu- 
tory or executed is immaterial); Jor- 
dan v. Moore, 10 Ind. 386; Schneider 
v. Sansom, 62 Tex. 201, 50 Am.R./521 
(dicta to same effect). 


But see Maurer v. Wolff, 21 N.Y.S. 
202, 66 Hun 632 (setting aside an ex- 
change executed on Sunday subject 
to the option to rescind). 


[a] Pledged property.—Where one 
party hired a horse of another for il- 
legal use on Sunday, and, not having 
sufficient money to pay the hire, de- 
livered his watch as security for the 
payment of the sum, the law will no 
more aid him to recover the: proper- 
ty pledged than it would aid him to 
recover the hire, had he paid it. King 
v. Green, 6 Allen (Mass.) 139. 


[b] Indorsement of note.—Where 
a note was indorsed and delivered on 
a Sunday and the consideration paid, 
although the transaction was illegal, 
nevertheless, being completely exe- 
cuted, it served as a valid transfer of 
the property in the note, which there- 
after could be enforced by the in- 
dorsee and not the indorser, and 
which the former, by virtue of the 
doctrine, In pari delictc potior est 
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few jurisdictions, that whether the contract is ex- 
ecutory or executed is immaterial.®? 
day contract is wholly or partly executed on one side 
only, the promise of the other party remaining 
wholly executory, the latter’s power to retain the 
whole benefit of his illegal conduct and to cast the 
whole detriment, without any recourse, contractual 
or otherwise, on the person who has performed de- 
pends upon the nature of the performance whereof 
thus, where money or 
property has been transferred on Sunday as the 
subject matter of such a contract, there is no en- 
foreeable right, whether on a contract express or 
implied or in any other manner, to secure a return 
of what has been so delivered or of its value;°° on 
the other hand, where, pursuant to such a Sunday 
contract, labor or services are performed on sub- 


he has had the benefit ;°* 


conditio defendentis, could hold 
against the latter or any third per- 
son; standing in his place. Smith v. 
Foster, 41 N.H. 215. 


{c] Waiver of delivery.—Where 
the parties cannot validly make a 
contract of the kind attempted, on 
Sunday, they cannot agree on Sun- 
day to waive the delivery of the prop- 
erty attempted to be sold, and hence 
such an attempted waiver cannot be 
relied on to sustain a sale claimed to 
be completely executed but where no 
possession has ever been taken by the 
purchaser. Calhoun y. Phillips, 13 S. 
E. 598, 87 Ga. 482. 


[ad] Self-help.—One of the parties 
to an executed Sunday transaction 
has not any right of, self-help by 
which he may repossess himself of 
property delivered under such trans- 
action, but his act in doing so is as 
wrongful as if done by any stranger 
to the transaction. Kinney v. McDer- 
mote N.W. 656, 55 Iowa 674, 39 Am. 
R. 191. 


* Sale executed on Sunday as basis 
or: 


Fraud and deceit see infra § 76 text 
and note 59. 


es Se see infra § 76 text and note 


93. Bertram v. Morgan, 191 S.W. 
317, 1%3 Ky. 655, L.R.AI917TD 445; 
Brazee y. Bryant, 15 N.W. 49, 50 Mich. 
136; Winfield v. Dodge, 7 N.W. 906, 
45 Mich. 355, 40 Am.R. 476; Tucker v. 
Mowrey, 12 Mich. 378, 379. See How- 
ard v. McCann, 221 N.W. 618, 244 
Mich. 466; Rott v. Goldman, 210 N.W. 
335, 236 Mich. 261; Aspell v. Hosbein, 
57 N.W. 27, 98 Mich. 117 (all to same 
effect). 


“Whether the supposed contract has 
been executed or remains executory, 
we think the rights of the parties are 
to be determined in the same manner 
as if no such contract had ever been 
made. The contract as such can nei- 
ther be set up as the basis of an ac- 
tion, nor as a ground of defense.” 
Tucker v. Mowrey, supra. 


{a] Tllustration.—Where a con- 
tract to transmit a deposit of money 
was void, because made on Sunday, 
there could be no appointment of 
agents thereunder, and any agencies 
selected by the transmitter were not 
agents of the depositor. Rott v. Gola- 
man, 210 N.W. 335, 236 Mich. 261. 


94. See cases infra notes 95—98. 


[a] Where execution of contract 
is immaterial and the cortract is held 
void whether executed or executory, 
the same result is reached as to con- 


a Et SS Ne a 
For later cases, developments and changes in the law see Annotations, same title and section number. 


SUNDAY 


Where a Sun- ~and y 
Sunday lease,”' 


tracts executed by one party only, 
and it is held that such party may 
recover back money or property with 
which he has parted under the terms 
of the agreement. Rott v. Goldman, 
210 NAW. 335, 286 Mich. 261. 


Restoration of consideration as con- 
ditioning right to assert invalidity as 
defense see infra § 77 text and notes 
75-80. 


Ala.—Dodson v. Harris, 10 Ala. 
566. See Wadsworth vy. Dunnam, 23 
So. 699, 117 Ala. 661 (holding to the 
same effect where the statute in terms 
provides that Sunday contracts shall 
be void). 


Conn.—Finn v. Donahue, 35 Conn. 
216. yh Ati 


Del.—Terry v. Platt, 40 A. 243, 17 
Del. 185. 


Ind.—Perkins y. Jones, 26 Ind. 499. 
See Western Union Tel. Co. v. Hen- 
ley, 54 N.E. 775, 23 Ind.App. 14 (dic- 
tum to same effect). 


Iowa.—Pike vy. King, 16 Iowa 49. 
See Kelley v. Cosgrove, 48 N.W. 979, 
838 Iowa 229, 17 L.R.A. 779; Kinney 
v. McDermot, 8 N.W. 656, 55 Iowa 674, 
39 Am.R. 191 (dicta to same effect). 


Me.—Meader v. White, 66 Me. 90, 
22 Am.R. 551. See Mace vy. Putnam, 
71 Me. 238 (to same effect). 


Mass.—Ladd v. Rogers, 11 Allen 
209. See Cranson y. Goss, 107 Mass. 
ae Am.R. 45 (dictum to same ef- 
ec . 


N.H.—Thompson y. Williams, 58 N. 
H. 248. 


Pa.—Foreman y. Ahl, 55 Pa. 325. 


Wis.—Cohn v. Heimbauch, 56 N.W. 
638, 86 Wis. 176; Troewert v. Decker, 
8 N.W. 26, 51 Wis. 46, 87 Am.R. 808. 


Sask.—Schuman y. Drab, 12 Sask. 
L. 409, 49 Dom.L.R. 57. 


But see Greene y. Southworth, 11 
Ky.Op. 82 (holding that a person 
seeking to avoid a Sunday note given 
in consideration of the surrender of 
a preceding valid note must return 
the former note in order to insist on 
the avoidance); Brown vy. Timmany, 
20 Ohio 81 (holding that money paid 
on a void Sunday contract may be re- 
covered back, in an action'for money 
had and received, so long as the con- 
tract remains executory, but not 
after it has been executed); Vail v. 
Duggan, 7 U.C.Q.B. (Ont.) 568 (dic- 
tum to same effect). 


96. Spahn v. Willman, 39 A. 787, 
17 Del. 125; Meriwether v. Smith, 44 
Ga. 541; Gist v. Johnson-Carey Co., 
147 N.W. 1079, 158 Wis. 188, Ann.Cas. 


sequent week days,®* or property has been taken 
over and employed by the lessee under an invalid 


there is considerable authority to 


the effect that recovery can be had for the reason- 
able value of the benefits actually received, not 
by any reference «to the invalid agreement, but 
through the implication of a different agreement to 
pay the reasonable worth of what has been received; 
but, even as to such matters, there is some authority 
to the contrary.°® 


Executed authority to act as special agent. It 
has been held that authorizing or directing another, 
on Sunday, to perform the physical act of delivering 
to the obligee a writing otherwise fully executed 
is sufficient to permit of the enforceability of the 
instrument after actual delivery on another day;°® 


’ 


1916E 460; Thomas v. Hatch, 10 N.W, 
393, 53. Wis. 296. See “Cranson™ Vv. 
Goss, 107 Mass. 439, 9 Am.R. 45; 
Sherry v. Madler, 101 N.W. 1095, 123 
Wis. 621 (dicta to same effect). Com- 
pare Carson y. Calhoun, 64 A. 838, 101 
Me. 456 (where work prohibited by 
statute is done on Sunday and claim- 


ed as the basis of an implied con-. 


tract, such work, being itself unlaw- 
ful, cannot support a recovery for its 
value in any manner); Sentinel Co. v. 
A. D. Meiselbach Motor Wagon Co., 
128 N.W. 861, 144 Wis. 224, 32 L.R.A. 
N.S. 436, 140 Am.S.R. 1007 (to same 
effect). ‘ 


97. Stebbins v. Peck, 8 Gray 
(Mass.) 553. See Stewart v. Harbin, 
90 So. 496, 206 Ala. 484 (holding that 
a lessor’s agreement to assignment 
of the lease, when made on Sunday, 
although not affording ground for re- 
covery contractually, sustained a re- 
covery for use and occupation after 
entry and use of the premises by the 
assignee); Ainsworth y. Williams, 86 
N.W. 551, 111 Wis. 17 (recognizing 
the rule); Cranson v. Goss, 107 Mass. 
439, 9 Am.R. 45; Vinz v. Beatty, 21 
N.W. 787, 61 Wis. 645 (dicta to same 
effect). But see Jones v. Belle Isle, 
79 S.H. 357, 13 Ga.App. 437 (holding 
that a rental agreement for the use 
of property on Sunday, such use be- 
ing unlawful, affords no basis for re- 
covery in any manner even after the 
property has actually been put to the 
use contemplated). 


98. Farrell v. Sawitski, (Sask.) 
[1929] 4 Dom.L.R. 289. . 


99. Bryant v. Booze, 55 Ga. 438. 
See Cross v. Ensley Bank, 84 So. 267, 
203 Ala. 561; Burr y. Nivison, 72 A. 
72, 75 N.J.Eq. 241, 138 Am.S.R. 554,’ 
20 Ann.Cas, 35 (both to same effect); 
Gibbs, etc., Mfg. Co. v. Brucker, 4 
S.Ct. 572, 111 U.S. 597, 28 L.Wd. 534 
(holding to the same effect where the 
person receiving delivery was a spe- 
cial agent of the obligee for some 
purposes but not for the acceptance 
of delivery, and consequently occu- 
pied the position of a stranger as to 
conduct of that nature); State v. 
Young, 23 Minn. 551 (so holding and 
holding further that an implied au- 
thority to the person delivering to 
fill in blanks left in the instrument 
was renewed or continued on each 
succeeding secular day when the sign- 
ers failed to withdraw it). 


[a] In Indiana (1) it was at first 
held that authorization of another to 
deliver an instrument, drawn and 
signed on Sunday, which authoriza- 
tion was given on Sunday, was ille- 
gal, and that no rights could spring 
from a delivery pursuant to it so as 


‘ 
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- but there is other authority to the contrary,’ at 
least in the absence of ratification of the authority 
on However, the possession by one 
joint obligor-being the possession of both, a delivery 
by such a party, on a week day, of a Sunday instru- 
ment is not subject to attack on the ground of a 
If the authority at- 
tempted to be thus conferred is not so limited, but 
is an authority to negotiate and contract as agent 
in behalf of another, it is illegal and invalid in the 
same manner as any other Sunday transaction, and 
the principal is not bound by the acts of an agent 


on a week day.? 


lack of authority to deliver.® 


thus. authorized.* 
Parties must be in pari delicto. 


- basis of the unenforceability of illegal contracts in 


the principle, Ex dolo malo non 


party to a Sunday eontract who is not in pari de- 


to permit of enforcement of the ob- 
ligations of the instrument (Davis v. 
Barger, 57 Ind. 54); (2) and that de- 
cision was followed for a time in that 
jurisdiction (Parker v. Pitts, 73 Ind. 
597, 38'Am.R. 155; Gilbert v. Vachon, 
69 Ind. 372), (3) but has subsequent- 
ly been overruled and the authority 
held sufficient after execution of the 
authority to permit of enforcement 
(Evansville v. Morris, 87 Ind. 269, 44 
Am.R. 763 [disappr Davis v. Barger, 
57 Ind. 54]). : 

Delivery by surety to primary ob- 
ligor on Sunday see supra § 66 note 
43. 

1. Beman v. Wessels, 19 N.W. 
179, 53 Mich. 549; De Forth v. Wis- 
consin, etc., R. Co., 9 N.W. 17, 52 Wis. 
320, 38 Am.R. 737. 


2. De Forth v. Wisconsin, etc., R. 
Co., supra. See Clough v. Davis, 9 
N.H. 500 (stating that the authority 
on Sunday was invalid, but holding 
that there was a subsequent ratifica- 
tion of the acts done pursuant to the 
delivery sufficient to validate them). 


[a] Estoppel to deny giving of au- 
thority.—Where the lender to, and 
holder of, assignment from a firm of 
contractors which had done work for 


-a traction company gave consent on 


Sunday to his attorney, acting also 
for others interested, to settle the 
contractors’ judgment claim against 
the traction company, and did not 
withdraw the authority given during 
the two days which elapsed until the 
settlement was actually made, such 
lender and assignee is estopped from 
denying, as against the traction com- 
pany, which acted in good faith and 
without notice that the only author- 
ization to settle had been given on 
Sunday, that his consent to the set- 
tlement had legal efficacy, in a suit 
prought by him to set aside satisfac- 
tion of judgment by it. Escanaba 
Traction Co. v. Burns, 257 F. 898, 169 
C.C.A. 48. 

3. King v. Fleming, 72 Ill. 21, 22 
Am.R. 131. See Beman v. Wessels, 
19 N.W. 179, 53 Mich. 549; Farwell v. 
Lindstrum, 37 N.W. 437, 71 Wis. 485 
(both to same effect). 


4, Kryzminski v. Callahan, 100 N. 
E. 335, 218 Mass. 207, 43 L.R.A.N.S. 
140. ; 

[a] Sunday violation as basis for 
repudiation of agent’s authority.— 
Where a duly authorized agent has on 
Sunday completed a fully executed 
sale or exchange of property, within 
the scope of his authority, the prin- 
eipal cannot later repudiate and re- 
scind on the theory that the agent’s 
authority was only sufficient to au- 
thorize a lawful sale or exchange, and 
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licto with the other party may, as in the case of 
other illegal contracts generally,® enforce the agree- 
ment or rights dependent thereon even though its 
making on Sunday involves the doing of such acts 
and matters as to render it unenforceable at. the be- 
hest of the other party;7 and before the contract 
will be declared void, it must appear that the party; 
seeking to enforce it had some voluntary ageney in 
consummating it on that day.§ 
not prevail, however, where the statute in terms 
provides that Sunday contracts shall be void.® 


Reality of Sunday formation. 


This limitation does 


Of course, where 


the validity of a contract or undertaking is attacked © 


In view of the 


oritur actio,® a 


not one at a time when such a trans- 
action was in violation of law. 
Rickards v. Rickards, 56 A. 397, 98 
ey 136, 68 L.R.A. 724, 103 Am.S.R. 


5. See Contracts § 440. 
6. See Contracts § 442. 


7 Collins v. Collins, 117 N.W. 
1089, 139 Iowa 703,' 18 L.R.A.N.S. 
1176, 16 :Ann.Cas. 630;.., Power... v- 


Brooks, 7 Ky.L. 204; Melvin v. Eas- 
ley, 52 N.C: 856; Bloxsome v. Wil- 
hams} 8 Bi&C1232.° 10.5), Ci.) 103.) 1) 
C.&P, 294, 12 E.C.L. 176. See Wil- 
son v. Winter, 6 F. 16; Beman v. Wes- 
sels, 19 N.W. 179, 538 Mich. 549; Dug- 
gan v. Champlin, 23 So. 179, 75 Miss. 
441 (all to same effect); Heise v. 
Bumpass, 40 Ark. 545; Gooch v. 
Gooch, 160 N.W. 333, 178 Iowa 902, 
L.R.A.1917C, 582; Tuckerman v. Hink- 
ley; 9 Allen (Mass.) 452; Com. v. 
Kendig, 2 Pa. 448 (dicta to same ef- 
fect); Saginaw, etc., R. Co. v. Chap- 
pell, 22 N.W. 278, 56 Mich. 190 (rec- 
ognizing a possible exception to the 
doctrine of illegality in case of ac- 
tion, in good faith and without no- 
tice of illegality, in reliance upon the 
promise contained in a business sub- 
scription contract). And see cases in- 
fra this note; and note 8. 


[a] One authorized under excep- 
tions of necessity and charity (1) to 
do so much of his regular business 
as is for the furtherance of objects 
of necessity and charity may enforce 
contracts and rights arising there- 
from, even though the contracts are 
not in fact incidental to matters of 
necessity or charity, and although 
that fact is known to the other party 
to the contract, in some jurisdictions 
where he does not in fact know what 
is the purpose of such other party 
nor that it is unrelated to matters 
of necessity or charity (Power v. 
Brooks, 7 Ky.L. 204. But see Tillock 
v. Webb, 56 Me. 100 [holding a con- 
tract bad where the actual purpose 
was not for necessity or charity, al- 
though nothing appeared to show that 
this fact was open to the knowledge 
of the other party]); (2) and else- 
where where he has_ reasonable 
ground to believe that it is for pur- 
poses of necessity or charity, and no 
reason to suspect the contrary (Myers 
v. State, 1 Conn. 502). 


[b] Instrument mailed to obligee. 
—-Where an instrument was executed 
on Sunday and mailed to the obligee, 
the instrument being misdated and 
the obligee having no knowledge nor 
notice of the Sunday execution, and 
never having intended that it be exe- 
euted or delivered on Sunday, nor as- 
sented thereto, the obligee was not 
affected by any illegality that might 


on the ground that it has been entered into on Sun- 
day, its formation must actually have occurred on 
that day;'° and if the contract has been really 


arise from the conduct of the obligor, 
and could enforce the _ obligation 
against the latter. Collins v. Collins, 
117 N.W. 1089, 139 Iowa-703, 18 L.R. 
A.N.S, 1176, 16 Ann.Cas. 630. 


[c] Knowledge of agent.—(1) It 
has been held that, although an in- 
strument does not disclose on its face. 
that it was made on Sunday, never- 
theless, if the authorized agent of 
such party knew all of the facts at 
the time the instrument was received 
by his principal, the latter is bound 
by such knowledge and cannot avail 
himself of his lack of actual knowl- 
edge to sustain a claim that he was 
not in pari delicto and to assert the 
rights arising from that circumstance 
(Hill v.. Hite, 85 F. 268, 29 C.C.A. 549 
(aff 79 F. 826]; Stevens v. Wood, 127 
Mass. 123; Moseley v. Hatch, 108 
Mass. 517), (2) and there is some 
authority applying this rule although 
the agency is special and limited, and 
the agent without authority to enter 
into any contract on behalf of the 
principal (International Text Book 
Co. v.. Ohl, 111 N.W. 768, 150 Mich. 
131, 121 Am.S.R. 612, 13 L.R.A.N.S. 
1157); (8) but there is other author- 
ity to the contrary (Gibbs, etc., Mfg. 
Co. v:. Brucker, 4 S.Ct. 572, 111 U.S. 
597, 26 L.Ed. 534; Diamond Glass Co. 
v. Gould, (N.J.Sup.) 61 A. 12). 


8. Evansville v. Morris, 87 Ind. 
269, 44 Am.R. 763 [overr Davis v. 
Barger, 57 Ind. 54 (foll Parker vy. 
Pitts, 73 Ind. 597, 38 Am.R. 155, and 
Gilbert v. Vachon, 69 Ind. 372)]; Kil- 
by v. Fitzpatrick, 187 N.W. 580, 193 
Iowa 714; Black v. McMurry, 56 Miss. 
217, 31 Am.R. 357; Sargeant v. Butts, 
21 Vt. 99. See George v. George, 47 
N.H. 27 (dictum to same effect); 
Weinsklar Realty Co. v. Dooley, 228 
N.W. 515, 200 Wis. 412, 67 A.L.R. 875 
(to same effect). And see cases supra 
note 7%. 


[a] Intoxication.—Where one of 
the parties to a transaction is so in- 
toxicated as not to be able to make 
a contract, the parties are not in pari 
delicto, and the party who was intox- 
icated is not affected by the illegality 
resulting from the time when the 
transaction took place.* Block v. Me- 
Murry, 56 Miss. 217, 31 Am.R. 357. 


9, Anderson y. Bellinger, 6 So. 82, 
87 Ala. 334, 18 Am.S.R. 46, 4 L.R.A. 
680. 


10. See supra § 66; and infra note 
ie 


[a] Dating instrument on Sunday 
does not render it void if it was in 
fact consummated on some other day. 
Phoenix Ins. Co. v. Boulden, 11 So. 
774, 96 Ala. 609; Terry v. Platt, 40 A. 
243, 17 Del. 185; Banca Italiana Di 
Sconto v. Columbia Counter Co., 148 
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consummated on a previous! or subsequent?” day, 
it is not open to objection as a Sunday contract. 


[§ 70] (2) Miscellaneous Transactions.** 
principles analogous to those announced with ref- 
erence to contracts, the validity of various other 
private acts and transactions on Sunday, not com- 
ing within the scope of statutory restrictions or 
prohibitions affecting the day nor otherwise unlaw- 
ful, has been sustained.14 Thus it is held that gifts, 
executed and completed on Sunday, are in general 
wills do not come within 
‘the meaning and intent of the Sunday statutes and 
have been held to be valid although executed on the 


valid and operative ;*° 


552; Stacy v. 


N.E. 105, 252 Mass. 
Hill v. Dunham, 


Kemp, 97 Mass. 166; 
7 Gray (Mass.) 543; Beman v. Wes- 
sels, 19 N.W. 179, 53 Mich. 549; La- 
more v. Frisbie, 3 N.W. 910, 42 Mich. 
186; Van Sickle v. People, 29 Mich. 
Luebbering v. Oberkoetter, 

Marshall v. Russell, 
Pierce v. Richardson, 
. See Cumberland Bank vy. May- 
berry, 48 Me. 198 (dictum to same ef- 
fect); Cranson v. Goss, 107 Mass. 439, 
9 Am.R. 45 (recognizing the rule). 


37 Nz. 


11. Conn.—Shulman y. Kaplan, 114 
Ay 106596" Conn. 303. 

Iowa.—Boland y. Kistle, 60 N.W. 
632, 92 Iowa 369; Peake v. Conlan, 
43 Iowa 297. 

Mass.—Stacy v. Kemp, 97 Mass. 
166. 


Miss.—-Bowers v. Jones, 86 So. 711, 
124 Miss. 57; Jones v. Brantley, 83 
So. 802, 121 Miss. 721, 8 A.L.R. 1353; 
Foster v. Wooten, 7 So. 501, 67 Miss. 
540. 


N.J.—Carter v. Allenhurst, 125 A. 
117, 100 N.J.Law 138, 34 A.L.R. 759. 


Pa.—Hadley v. Snevily, 1 Watts.&S. 
ATT. 


Eng.— Beaumont v. Brengeri, 5 C.B. 
SOS HCL, 3015 


See Duprat’v. Daniel, 2 Ont.W.R. 
940 [aff 1 Ont.W.R. 561] (recognizing 
the rule). 


[a] hus (1) a contract of sale 
was not invalid for Sunday forma- 
tion where the sale, including the le- 
gal delivery, occurred on a prior day, 
although the physical delivery was 
made on a Sunday. Beaumont v. 
Brengeri, 5 C.B. 301, 57 B.C:L. 301. 
See Peake vy. Conlan, 43 Iowa 297 (to 
same effect). (2) An instrument ac- 
tually executed on a prior secular day 
but which bore date of a Sunday, and 
which it was agreed should take ef- 
fect as of the time when it bore date, 
was not illegal nor unenforceable. 
Stacy v. Kemp, 97 Mass. 166. (3) 
Where an attorney was retained on a 
secular day, he could recover for the 
value of the retainer, although he 
conferred with his client on Sunday. 
Bowers v. Jones, 86 So. 711, 124 Miss. 
57. (4) Where defendant agreed on 
a week day to pay plaintiff a certain 
commission for procuring a purchas- 
er for real estate, and plaintiff found 
a prospective purchaser, who conclud- 
ed his agreement to buy the realty 
on a Sunday, that circumstance, 
whatever its effect on the sale con- 
tract, did not impair plaintiff's right 
to recover his commission as per the 
prior agreement. Shulman v. Kaplan, 
114 A. 116, 96 Conn. 3038; Boland vy. 
Kistle, 60 N.W. 682, 92 Iowa 369. 


12. See cases supra § 66. 
13. Sufficiency of promise to pay 


SUNDAY 


On 


pel.?® 


N\ 
or part payment made on Sunday of 
debt barred by statute of limitations 
to remove bar see Limitations of Ac- 
tions § 568. 


Sufficiency of tender of pilot serv- 
ices on Sunday See Pilots § 42 text 
and note 8. 


14.° See cases passim infra this 
section. 

15. Wheeler v. Glasgow, 11 So. 758, 
97 Ala. 700;  Dorough v. Equitable 
Mortg. Co. 45 S.E. 22, 118 Ga. 178; 
Herries v. Bell, 107 N.E. 944, 220 
Mass. 248, Ann.Cas.1917A 423. Com- 


pare Harriman v. Bunker, 106 A. 499, 
79 N.H. 127 (holding that a gift made 
on Sunday, if illegal, nevertheless 
could not be set aside as the trans- 
action was executed). 


16. Ind.—Rapp v. Reehling, 23 N. 
BEV 7j-124 Inds 136, °7_TasR. A. 498. 


{peop ett v. Brooks, 9 Allen 


Pes Bernese v. George, 47 N.H. 


N.Y.—In re Margraf’s Estate, 174 N. 
Y.S. 425, 106° Misc: 311. 


Pa.—Beitenman’s Appeal, 55 Pa. 
183; Weidman v. Maish, 4 Pa.L.J.R. 
401 [rev on other grounds 16 Pa. 
504]. 


17. Frame v. 
O. W., 67 Mo.App. 127. 


18. New York Lumber, etc., Co. v. 
People’s F, Ins. Co., 55 N.W. 434, 96 
Mich. 20. 


19. Riley v. Butler, 36 Ind. 51. 


Misdating Sunday instrument as 
Marshes estoppel see cases infra § 75 
note 33. 


20. See cases infra this note. 


[a] Deed held invalid.—Williams 
v. Armstrong, 20 So. 553, 130 Ala. 389; 
Burnette v. Elsesser, 22 S.W.(2d) 386, 
180 Ark. 750; Campbell vy. Cavanaugh, 
125),A. 569, 96. N.J.Eq. 724 faff' 125 A. 
926, 96 N.J.Eq. 724). 


[b] Deed held valid.—Swisher v. 
Williams, Wright (Ohio) 754; Wool- 
dridge v. Wooldridge, 72 S.E. 654, 69 
W.Va. 554, Ann.Cas.1913B 653. 


[ec] Limitation on invalidity.—It 
seems that where a deed has been 
fully executed by a delivery of pos- 
Session, its validity cannot be assail- 
ed thereafter, such objection being 
available when persons’ claiming 
rights do not have to depend on the 
deed for such rights, and in that case 
only. Williams v. Armstrong, 30 So. 
553, 180 Ala. 389. See Ellis v. Ham- 
mond, 57 Ga. 179; Wilson v. Calhoun, 
151 N.W. 1087, 170 Iowa 111; Greene 
“f yom 44 Me. 25 (all to same ef- 
ect). 


Sovereign Camp W. 


Sabbath;16 reinstatement on Sunday of the bene- 
ficiary of an insurance policy has been held valid 
and binding,!7 as has the recall of a proposed policy 
on Sunday;8 and representations made on a Sun- 
day are capable of serving as the basis of an estop- 
Likewise, upon principles analogous to those 
upon which the validity of Sunday contracts is 
determined, and in accordance with the results 
reached in cases of that character, the courts in 
the various jurisdictions have sustained or denied 
the validity of deeds?° or assignments,?! including 
trust deeds?2 or assignments in trust,?? and of tax- 
payers’ petitions,?* acknowledgments,?* and Sunday 
rescission of preéxisting contracts.?°® 


21. See case infra this note. 


[a] Assignment held illegal trans- 
action.—Hanchett v. Jordan, 45 N.W. 
617, 48 Minn. 149. 


22. See cases infra this note. 


[a] Validity sustained.—Wilson v. 
Calhoun, 151 N.W. 1087, 170 Iowa 
111; Faxon y. Folvey, 110 Mass. 392; 
Roberts vy. Barnes, 30 S.W. 113, 127 
Mo. 405, 48 Am.S.R. 640. 


[b] Verbal trust.—Although the 
deed is absolute in form, if it is given 
upon a verbal trust, the Sunday 
transfer and its accompanying trust 
have been held enforceable as a 


eae Faxon vy. Folvey, 110 Mass. 
23. See case infra this note. 


[a] Assignments held  valid.— 
Donovan v. McCarty, 30 N.E. 221, 155 
Mass, 543. 


24. See case infra this note. 


[a] Petition held bad.—Where a 
taxpayers’ petition that a town issue 
bonds in aid of a private business en- 
terprise was signed on Sunday by 
such number of taxpayers that with- 
out them the requisite majority could 
not be had, the circulation and sub- 
scription of such petition on Sunday 
was invalid, under a statute prohibit- 
ing the doing of business, and an ad- 
verse taxpayer could have the issu- 
ance of bonds in accordance with the 
terms of the petition enjoined. De 
Forth vy. Wisconsin, etc., R. Co., 9 N. 
W.. 17,,. 62> Wis..<320,.38) Am Rinse. 


25. 


[a] 
—Lucas v. Larkin, 
Tenn. 355. 


[b] Acknowledgment held void.— 
Bowen v. Pursel, 134 A. 665, 100 N.J. 
ree 319 [rev 130 A. 830, 98 N.J.Eq. 


[c] Acknowledgment after sunset. 
—When the statutory prohibition of 
worldly business on Sunday extends 
only to sunset, the acknowledgment 
of an instrument on Sunday evening 
does not affect its validity. Tracy v. 
Jenks, i5 Pick. (Mass.) 465. 


26. See cases infra this note, 


[a] Rescission held operative.— 
eer he Langdon, 99 U.S. 578, 25 L. 


[b] 
Merritt v. 
Benedict v. 
9 Am.R,. 130 


[c] Agreement on Sunday to modi-: 
fy-the terms of a contract entered 
into on a prior week day was invalid 
and unenforceable. Watkins v. Minor, 
183 N.W. 186, 214 Mich. 380. 


See cases infra this note. 


Acknowledgment held valid. 
3 S.W. 647, 85 


Rescission held inoperative.— 
Robinson, 35 Ark. 483; 
Bachelder, 24 Mich. 425, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Delivery of an assigned chose in action on Sun- 
day is a valid delivery to effectuate the assign- 
ment where there is no statute adversely affecting 
it,?* as is delivery of a release.?8 Similarly, deliv- 
ery on a Sunday of a deed prepared and executed, 
save for delivery, on another day has been held 
valid;?° an executed delivery of possession on Sun- 
day operates to confer on the transferee a posses- 
sion sufficient to sustain a possessory lien;*° and 
a delivery of personalty pursuant and as an inci- 
dent to a preéxisting contract of bailment is a suf- 
ficient delivery to require of the bailee the care 
ordinarily incident to that relation;*1 | but where 
delivery constitutes an essential element in the for- 
mation of a contract, its efficacy is determined by 
rules stated elsewhere in this title? <A delivery 
on Sunday, if the doing of the acts involved is ille- 
gal, has been held an insufficient delivery to take a 
contract out of the statute of frauds.?3 A delivery 
of money in escrow by one proposing to purchase 
property being but a step in the negotiations and 
not a final transaction in itself, the proposed pur- 
chaser, in the event no contract is consummated, 
may recover back the money although the delivery 
was on a Sunday.** 
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Incomplete transaction. Where a portion of a 
transaction takes place on Sunday, but it is not 
completed on that day so as to become effective, 
it is not vitiated by the illegal, and perhaps pun- 
ishable, acts of those concerned in it.°° Conversely, 
a transaction actually consummated on Sunday may 
be illegal and invalid even though a part of the 
transaction took place at some other time.*® 


Performance of obligation by payment or other- 
wise. Although performance on Sunday of a valid 
contract will not be treated as a nullity, even though 
it involves the doing of acts prohibited by statute,?7 
such performance will not be given an independently 
affirmative effect beyond mere performance;** but 
where the acts in performance of the contract are 
not within the scope of the Sunday laws, such a 
performance on that day is as permissible and legal 
as performance on any other day.®® There is no 
right to demand the performance on Sunday of a 
contract when such performance involves the do- 
ing of acts prohibited by Sunday regulations, and 
no rights can be founded on such a demand;?° but 
when the performance involves only acts which may 
lawfully be done on that day, under the prevailing 
statutes, the right to such performance is the same 


27. Steere v. Trebilcock, 66 N.W. 
342, 108 Mich. 464. 


28. Allen v. Gardiner, 7 R.I. 22. 
29. Shuman vy. Shuman, 27 Pa. 90. 


30. Rosenbaum y. Hayes, 86 N.W. 
978, 10 N.D. 311. 


SI. ‘Carter v. Allenhurst,. 125 A. 
117, 100 N.J.Law 138, 34 A.L.R. 759. 


“ye See supra § 67 text and note 


33. Ash v. Aldrich, 39 A. 442, 67 
N.H. 581. See Schmidt v. Thomas, 44 
N.W. 771, 75 Wis. 529 (recognizing the 
rule, but holding that a subsequent 
acceptance of another part of the 
goods on a week day was sufficient to 
witharaw the contract from the stat- 
ute of frauds). 


Sufficiency of acceptance and re- 
ceipt to take sale contract out of stat- 
ute in general see Frauds, Statute of 
§§ 268-295. 


34.’ Van Scoten v. Lindsley, 137 A. 
580, 5 N.J.Misc. 545. 


35. ‘See cases infra this note. 


[a] Rule applied.—(1) Where, on 
Sunday, an ofteree directs another to 
mail for him, on the next day, a let- 
ter accepting the offer, which is done, 
the validity of the acceptance or of 
the authority to perform the merely 
mechanical act of posting is not im- 
paired thereby. Bryant v. Booze, 55 
Ga. 438. (2) Where an attorney pre- 
pared a pleading for his client on Sun- 
day, negligently omitting therefrom 
certain allegations required by stat- 
ute, and delivered it on that day to 
the client, but where the latter did 
not swear to the necessary affidavit 
until Monday, the latter’s cause of 
action against his attorney was not 
vitiated thereby, as it arose not on 
Sunday, but on Monday, when the 
pleading was made complete by the 
requisite oath. Forrow vy. Arnold, 47 
A. 693, 22 R.I. 305. (3) A scale bill 
sought to be introduced in evidence 
on the amount of lumber comprised in 
a sale was not void because the scal- 
ing was done on Sunday, and hence 
was unlawful, where the scale bill in 
question was not delivered to the par- 
ty to be charged thereby until the 
next day. Bailey v. Blanchard, 62 


Me. 168. (4) Where a partnership 
made an assignment for benefit of 
creditors, the managing partner sign- 
ing the assignment on Saturday, the 
other partner signing on Sunday, and 
the instrument being delivered to the 
assignee on Monday, at which time it 
took effect, the fact of the one signa- 
ture’s having been affixed on Sunday 
did not invalidate the assignment. 
Farwell v. Webster, 37 N.W. 4387, 71 
Wis. 485. (5) Where a deed is pre- 
pared, signed, and acknowledged on 
Sunday, if not delivered until a sub- 
sequent week day, its execution is as 
of such later day, and is not avoided 
by the Sunday transactions (Wilson v. 
Winter, 6 F. 16; Love v. Wells, 25 Ind. 
503, 87 Am.D. 375; Schwab v. Rigby, 
38 N.W. 101, 38 Minn. 395), (6) 
especially if the grantee does not par- 
ticipate in, and is without notice or 
knowledge of, the grantor’s illegal 
acts on Sunday (Wilson v. Winter, 
supra; Duggan v. Champlin, 23 So. 
179, 75 Miss. 441). (7) A resolution 
of an association, passed on Sunday, 
but not to be effective until approved 
by a certain official, which approval 
was had upon a. Subsequent secular 
day, was incomplete until such later 
day, and hence not invalid because of 
the steps taken on Sunday. Toll v. 
Crimean, 13 Pa.Co. 33. 


Negotiations or preliminary steps, 
in formation of contract, performed 
on Sunday see supra § 66. 


36. Hanchett v. Jordan, 45 N.W. 
617, 43 Minn. 149. 


[a] Dating instrument as of an- 
other day will not alter the rule if 
it is in fact consummated on Sunday. 
Hanchett v. Jordan, 45 N.W. 617, 43 
Minn. 149. See Hill v. Hite, 85 F. 
268, 29 C.C.A. 549 (holding that the 
fact that the certificate of acknowl- 
edgment bears a secular date does not 
validate a mortgage actually execut- 
ed on Sunday). 


37. Ellis v. Hammond, 57 Ga. 179; | 


Horn v. Dorchester Mut. F. Ins. Co., 
85 N.E. 853, 199 Mass. 534. 


Executed or executory character of 
agreement as affecting’: 


Validity generally see supra § 69, 
text and notes 89-98. 


Rights of third persons see supra § 
75 text and note 38. 


38. Horn v. Dorchester Mut. F. 
Ins. Co., 85 N.E. 853, 199 Mass. 534. 
See Kiley v. Western Union Tel. Co., 
89 Hun 158 [aff 16 N.E. 75, 109 N.Y. 
231] (to same effect). 


39. Amis v. Kyle, 2 Yerg. (Tenn.) 
31, 24 Am.D. 463. , 


40. Pate v. Wright, 30 Ind. 476, 95 
Am.D. 705; Kilgour v. Miles, 6 Gill 
& J. (Md.) 268; Brackett v. Edgerton, 
14 Minn. 174, 100 Am.D. 211; ° Dela- 
mater v. Miller, 1 Cow. (N.Y.) 75, 13 
Am.D. 512. See Shubert Theatrical 
Co. v. Rath, 271 F. 827, 837 (where the 
court said by way of dictum: “If 
the plaintiff undertook to require the 
defendants to perform on Sunday in 
any state where such performances 
are prohibited by statute, the de- 
fendants would have been under no 
obligation to appear, and their re- 
fusal would not have involved any 
breach of contract’’). 


[a]. Time of performance not stip- 
ulated.—Thus, where no time for 
performance is stipulated by the par- 
ties, performance involving unlawful 
acts on Sunday cannot be legally de- 
manded. Brackett v. Edgerton, 14 
Minn. 174, 100 Am.D, 211; Delamater 
v. gilleys 1 Cow. (N.Y.) 75, 13 Am.D. 
512. 


[b] Demand itself is violation (1) 
of a statute prohibiting the doing of 
business on Sunday, and hence is ab- 
solutely void (Brackett v. Edgerton, 
14 Minn. 174, 100 Am,D. 211); (2) 
and thus the faet that the refusal of 
performance is based on an insuffi- 
ecient ground is no waiver of further 
demand, as the parties cannot vali- 
date such a demand (Brackett vy. 
Edgerton, supra). 


Compelling apprentice to labor on 
Sunday see Apprentices § 171 notes 
Owe bs 


Compelling seamen to work on Sun- 
day see Seamen § 113 text and notes 
D855 doy-L6), 


Performance of contract when last 
or only stipulated date falls on Sun- 
day see Time [38 Cyc 329 et seq]. 
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as on any other day, and a failure or refusal to 
perform is attended with the same consequences.*? 
The payment on Sunday of a preéxisting debt dis- 
charges it, if the creditor retains the money paid.*? 
Payment. or performance incident to a valid exist- 
ing contract, voluntarily given and accepted on that 
day, does not impair the rights of the parties under 
their preéxisting agreement ;** and a Sunday sales 


SUNDAY 


out objection ;47 
recognizing the 


contract, otherwise valid, is not rendered void by 


41. McCurdy v. Alaska, etc., Com- 
mercial Co., 102 Ill.App. 120; Amis v. 
Kyle, 2 Yerg. (Tenn.) 31, 24 Am.D. 
463; Nelson v. Pyramid Harbor Pack- 


ing Co., 30 P. 1096, 4 Wash. 689; 
Sandiman vy. Breach, 7 B.&C. 96, 
14 Wo... 52. See Stallard v. Great 


Western R. Co., 2 B. & S. 419, 110 E.C. 
L. 419 (holding that where, by a con-. 
tract contained in a baggage check, 
defendant railroad company had un- 
dertaken to keep plaintiff's luggage 
safely for a certain reward, and to 


redeliver upon return of the check. 


within a reasonable time, it must de- 
liver up the property in a reasonable 
time after demand therefor by pres- 
entation of the check, even though 
the demand was made on Sunday, 
as it is notorious that people travel on 
Sunday, and for breach of the agree- 
ment it was liable). 


[a] Discharge may be based upon 
refusal of employee to perform serv- 
ices on Sunday which he has agreed 
to perform and whose doing involves 
no illegality. McCurdy v. Alaska, 
etc., Commercial Co., 102 Ill.App. 120; 
‘Nelson v. Pyramid Harbor Packing 
Co., 30 P. 1096, 4 Wash. 689. 


{b] Wender.—When a contract is 
made for Sunday delivery, and the 
seller fails to tender the property on 
that day, the failure prevents his 
subsequent enforcement of the con- 
tract in the same manner as if Sun- 
day performance were not involved, 
where the statute pronibits only work 
or business of the parties’ ordinary 
callings, and the delivery and receipt 
required by the contract would not 
be in the course of such callings. 
Amis v. Kyle, 2 Yerg. (Tenn.) 31, 24 
Am.D. 463. ; 


42. Mass.—Johnson v. Willis, 7 
Gray 164. See Gordon v. Levine, 83 
N.E. 861, 197 Mass. 263, 125 Am.S.R. 
361, 15 L.R.A.N.S. 248 (holding that 
payment by check delivered on Sun- 
day is operative as payment if .the 
payee cashes or negotiates the check 
on a subsequent week day or negli- 
gently retains it for an unreasonable 
time during which the bank becomes 
insolvent); _ Cranson v. Goss, 107 
Mass. 439, 9 Am.R. 45: Leonard v. 
Travis, 6 Allen 129 (dicta to same 
effect). 


Miss.—Campbell v. Davis, 47 So. 
546, 94 Miss. 164, 19 Ann.Cas. 239. 
See Campbell vy. Davis, 47 So. 546, 94 
Miss. 164, 19 Ann.Cas. 239 (similar 
holding’ as to partial discharge by 
part payment on Sunday). 


N.H.—Jameson vy. Carpenter, 36 A. 
554 68 N.H. 62. 


Tenn.—Berry v. Planters’ Bank, 3 
Tenn.Ch. 69. 


Wis.—Shields v. Klopf, 
284, 70 Wis. 69. 


{a] Reasons for rule—(1) Accord- 
ing to some authority, this result is 
grounded on the doctrine that pay- 
ment is not a contractual transaction 
within the prohibition of the statute, 
hence not void (Johnsor y. Willis, 7 
Gray (Mass.) 164; Shields v. Klopf, 


35 N.W. 


35 N.W. 284, 70 Wis. 69); (2) while 
there is ether authority holding it 
contractual and void, but that the 
parties are in pari delicto so that 
neither can appeal to the law to re- 
lieve him of the consequences. of the 
situation in which he has placed him- 
self (Jameson y. Carpenter, 36 A. 554, 
68 N.H. 62). 


[b] Sunday payment as basis for 
incidental rights.—Under a statute 
providing a penalty for failure to dis- 
charge a mortgage after fulfillment 
of the conditions thereof, a Sunday 
payment of the mortgage debt is a 
sutiicient fulfillment of the condition 
of payment to justify the recovery 
of the penalty. Shields v. Klopf, 36 
N.W. 284, 70 Wis, 69. 


[c]) Repudiation on week day of 
check given on Sunday, in payment 
for work done theretofore on week 
days, by causing payment of the 
check to be stopped rendered imma- 
terial the question of the validity of 
the Sunday transfer of the check, that 
transfer not being any longer capable 
of serving as payment. Di Ausilio v. 
es oe 147 N.E. 346, 252 Mass. 


[d] Payment by note.—A Sunday 
note made and delivered in satisfac- 
tion of a precedent debt, being illegal, 
is insufficient to discharge the debt. 
Becker v. Noegel, 160 N.W. 1055, 165 
Wis. 73. 


43. See cases infra this note, 
see cases supra § 69 note 11. 


[a] Professional consultation.— 
(1) Where an attorney, retained on 
a previous secular day, conferred 
with his client relative to her inter- 
ests on a Sunday, that circumstance 
did not vitiate his right to recover 
the retainer. Bowers vy. Jones, 86 So. 
711, 124 Miss. 57. (2) Where an at- 
torney, employed on a week day, con- 
sulted with his client on Sunday, and 
remained in town at the latter’s re- 
quest, neglecting other business in 
order to care for the client’s affairs, 
despite the fact of consultation on 
Sunday he was entitled to the amount 
of his retainer and reasonable com- 
pensation for the time appropriated 
and devoted by him to the client's 
business to the exclusion of other 
matters. Jones v. Brantley, 83 So. 
802, 121 Miss. 721, 8 A.L.R. 1353. 


[b] Inspection or test of work 
done under contract.—Where, after 
work was completed under the terms 
of a construction contract the con- 
tractor on Sunday tested the plant on 
the owner’s complaint of insufficiency, 
not due to any defect in the system, 
or fault of the contractor, the validi- 
LY; of the contract, or the contractor's 
right to recover, was not affected by 
any doctrine of relation back. Skin- 
ner Irr. Co, v. Burke, 121 N.B. 427, 
231 Mass, 555. 


[e] Making of payment on Sun- 
day, which payment was not returned, 
will not invalidate the contract. la- 
oe v. Frisbie,.8 N.W. 910, 42 Mich. 


And 


For later cases, developments and changes in the law see Annotations, 


ie 


[§ 70 


payment on Sunday of the price of the goods sold.** 

Giving of notice.t® There is considerable author- 
ity to the effect that a notice given on ‘Sunday is 
void and does not change or affect the rights of the 
parties,#® even though the notice is received with- 


hewever, there is other authority 
validity of notice given on that 


day,** at least where the party to whom such notice 


[dad] Work by broker as basis for 
compensation.—The fact that an 
agent, in preparing papers, such as 
inventories and the like to induce the 
sale of property to prospective pur- 
chasers, worked on Sundays has been 
held not to affect the agent’s right to 
compensation, where there was no 
showing that his contract for compen- 
sation or the closing of the sale be- 
tween defendant and the purchaser 
were done in violation of the statute. 
Simonsen vy. Froedtert Lumber Co., 
205 N.W. 798, 188 Wis. 200. 


44. Horacek v. Keebler, 5 Neb. 355. 


45. Notice of legal proceedings 
given on Sunday see infra § 97. 


46. Chrisman v. Tuttle, 59 Ind. 155; 
Cannon v. Ryan, 8 A. 293, 49 N.J.Law 
314; Rheem vy. Carlisle Deposit Bank, 
76 Pa. 132 [rev 10 Phila. 462, 30 Leg. 
Int. 288]. 


[a] Rule applied.—(1) Notice by 
a surety to the payee of a promissory 
note, to sue the principal, maker of 
the note, has been held ineffectual to 
impose such duty on the payee and to 
release ,the surety upon a failure to 
sue, Chrisman v. Tuttle, 59 Ind. 155. 
(2) Notice to a tenant that, after ex- 
piration of his existing term, he would 
be charged an increased rent, where 
such notice was given on Sunday, 
and the tenant simply remained in 
possession after his term ended, did 
not raise a contract to pay such in- 
creased rent. State v. Ryan, 8 A. 293, 
49 N.J.Law 314. (3) Notice of pro- 
test of a draft to an indorsee there- 
on when given on Sunday was utterly 
ineffectual either as a notice on that 
day or as a de facto notification suf- 
ficient to vest him with notice on an 
ensuing day. Rheem vy. Carlisle De- 
posit Bank, 76 Pa. 132 [rev 10 Phila. 
462, 30 Leg.Int. 288]. 


47. Rheem vv. Carlisle 
Bank, supra. 


[a] Merely taking written notice 
in silence from the person seeking to 
deliver it is not subject to be con- 
strued as an agreement to accept no- 
tice and a waiver of the irregularity. 
Rheem vy. Carlislhe Deposit Bank, 76 
Pa. 132 [rev 10 Phila. 462, 30 Leg.Int. 


288]. : 


48. Lake v. Hurd, 88 Conn. 536; 
Hewitt v. First Nat. Bank, 252 S.W. 
161, 113 Tex. 100; Crozier v. Shants, 
43 Vt. 478; Allen v. Murray, 57 N.W. 
979, 87. Wis. 41, 


[a] Tlustrations.—(1) Notice of 
the assignment of an obligation, giv- 
en on Sunday to the obligor therein, 
is, it has been held, valid and effective 
for all purposes for which: notice of 
assignment is required. Crozier v. 
Shants, 43 Vt. 478. (2) Notice, to 
persons working under an executory 
contract, to stop work thereunder and 
that the party thus notifying them 
did not intend to proceed further with 
the fulfillment of his contractual ob- 
ligations, although given on Sunday, 
was sufficient as a notice to serve as 
grounds for recovery for breach of 
the agreement. Allen v. Murray, 57 
N.W. 979, 87 Wis. 41. 


Deposit 


same title and section number, 


-§§ 70-73] 


Nea i rte 
1s given accepts and acts upon it,4® or where such 
person so conducts himself as to induce the person 
giving notice to refrain from acting on a subsequent 


day, whereby the latter might have saved himself 
rom loss.°° 


Acts of benevolent or religious societies. The 
proceedings and transactions of benevolent®! or 
religious®? societies as such performed on Sunday 
are valid.®* The rule has no application to socie- 
ties not of a religious or charitable nature.*4 


[ 71] b. Competency as Evidence of Sunday Ad- 
missions, Entries, or Statements. As the mere tell- 
ing of the truth on the Sabbath is not forbidden, an 
admission or statement made on Sunday is compe- 
tent evidence, as it relates to a previously ineurred 
hability,®® or as part of the res geste for the pur- 
pose of explaining the relations and conduct of the 
parties;°® and a conversation had on a Sunday is 
competent for the purpose of explaining later con- 
versations or, conduct and showing their meaning,*? 
or of showing that a party to a subsequent transac- 
tion on a week day was vested with notice or knowl- 
edge of outstanding rights and interests.55 How- 


49. Lake v. Hurd, 38 Com. 536; 


SUNDAY 


not good as an undertaking because 
made on Sunday, may nevertheless be | 691. 
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ever, a book account dated on Sunday is ordinarily 
not competent,®°® at least where it is not shown 
that the transactions recorded in fact took place 
on another day;°° but, where the entries relate to 
matters of necessity, a different result has been 
reached. 


[§ 72] 3. Rescission of Sunday Contracts.°? 
There is some authority to the effect that a:con- 
tract illegally made on Sunday may be rescinded 
under the rules applicable to the rescission of eon- 
tracts generally;°* elsewhere it is held that, al- 
though there can be no rescission as there is no 
agreement whatever to be rescinded, nevertheless a 
party to a Sunday transaction can subsequently 
claim and obtain a restoration to the position in faet 
occupied by him prior to the attempted transac- 
tion.°4 However, by the weight of authority, as 
the parties are in pari delicto, the court will refuse 
its aid to either, and, at least where the contract 
or conveyance is executed, neither party may with- 


‘draw from the agreement so as to restore himself to 


his preéxisting position nor rescind and recover back 
property or money which has been passed to the 
other.°> Nevertheless, if the party seeking to abro- 


tracts generally see Contracts §§ 629- 


OCR 
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BRL: 


eine v. Murray, 57 N.W. 979, 87 Wis. 


50. Hewitt v. First Nat. Bank, 252 
S.W. 161, 113 Tex. 100. 


{a] Thus notice to a bank cashier 
on Sunday to stop payment of an out- 
standing check was valid, where the 
cashier promised to attend to the mat- 
ter and thereby induced the drawer, 
to his detriment, to refrain from 
further action for stoppage of the 
check. Hewitt v. First Nat. Bank, 
252 S.W. 161, 113 Tex. 100. 


51. Ghidela v. Union of Mutual 
Help Among the Population of Italian 
Language, 102 A. 664, 91 N.J.Law 324; 
McCabe vy. Father Matthew Total 
Abstinence Ben. Soc., 24 Hun (N.Y.) 
149; Toll v. Crimean, 18 Montg.Co. 
(Pa.) 33; Pepin. v. Societe St. Jean 
Baptiste, 54 A. 47, 24 R.I. 550, 60 L. 
R.A. 626. See People v. Young Men’s 
Father Matthew Benev. Soc., 65 Barb. 
(N.Y.). 857; In re Daughters of Is- 
rael Orphan Aid Soc., 210 N.Y.S. 541, 
125 Mise.Rep. 217 (both to same ef- 
fect). But see Visitation of Sick, etc., 
Society v. Com., 52 Pa. 125, 91 Am.D. 
139 (holding that demurrer did not 
properly raise the question of the 
validity of Sunday action by a benev- 
olent society in the instant case, but 
suggesting that the exceptions in 
favor. of the action of church and ec- 
elesiastical groups might not apply 
to such a society). 


52. Arthur v. Norfield Parish Cong. 
Church Soc., 49 A. 241, 73 Conn. 718. 


53. Validity of subscription con- 
tracts see supra § 67 note 80. 


54, Lansing ‘Turnverein Soc. v. 
Carter, 39 N.W. 851, 71 Mich, 608. 


[a] Determination of character of 
society.—It has been held that wheth- 
er a society is a religious or benevo- 
lent association, whose action is valid 
on Sunday, is always a question for 
the court, and not forthe jury. Lans- 
ing Turnverein Soc. v. Carter, 39 N. 
W. 851, 71 Mich. 608. . 


55. Beardsley v. Hall, 36 Conn, 270, 
4 Am.R. 74; Lea v. Hopkins, 7 Pa. 
492. See McCalop v. Hereford, 4 La. 
Ann. 185 (to same effect). 


[a] Void instrument (1) Although 


competent evidence as an admission 
of a previously existing liability (Lea 
v. Hopkins, 7 Pa. 492), (2) and of the 
terms of such prior obligation (Mc- 
Calop v. Hereford, 4 La.Ann. 185). 


56. Stewart v. Harbin, 90 So. 496, 
206 Ala. 484; Eddins v. Galloway 
Coal Co., 87 So. 557, 205 Ala. 361; 


Rainey v. Capps, 22 Ala. 288. 


[a] Invalid Sunday agreement for 
a lease, although void as such, may 
be looked to in order to explain the 
character of the tenant’s possession 
and the conduct of the parties with 
reference to the premises. Rainey v. 
Capps, 22 Ala. 288; Stewart v. Har- 
bin, 90 So. 495, 206 Ala. 484; Eddins 
v. Galloway Coal Co., 87 So. 557, 205 
Ala, 361. Contra Vinz v. Beatty, 21 
N.W. 787, 61 Wis. 645. 


57. Silver v. Graves, 95 N.E. 948, 
210 Mass. 26; Miles v. Janvrin, 86 N. 
E. 785, 200 Mass. 514; Evert v. Klei- 
menhagen, 60 N.W. 851, 6 S.D. 221. 


[a] Void agreement, unenforce- 
able because consummated on Sunday, 
is competent as evidence to explain 
the terms of another contract to the 
Same effect entered into by the par- 
ties on a subsequent week day. Miles 
v. Janvrin, 86 N.E. 785, 200 Mass. 514. 
But see Steffens v. Harl, 40 N.J.Law 
128, 29 Am.R. 214 (where the court 
questions whether words spoken on 
Sunday can be resorted to in any 
event for the purpose of showing the 
nature of the relation of the par- 
ties). X 

[b] Terms proposed in Sunday 
negotiations are admissible to show 
what were the provisions of a con- 
tract consummated on a subsequent 
day pursuant to such negotiations. 
Javert v. Kleimenhagen, 60 N.W. 851, 
6 S.D. 221. 


58. Smith v. Bye, 74 N.W. 302, 116 
Mich, 84. ‘ 

59. Walton’s Estate, 4 Kulp (Pa.) 
487. 

60. Bustin v. Rogers, 11 Cush. 
(Mass.) 346. 

61. Stagger’s Estate, 8 Pa.Super. 
260. 

62. Rescission by one party of con- 


Rescission on Sunday of existing 
eae See Supra § 70 text and note 


63. Maurer v. Wolff, 21 N.Y.S. 202, 
66 Hun 632. See Adams v. Gay, 19 
Vt. 385 (dictum to same effect). 


64. Rott v. Goldman, 210 N.W. 335, 
236 Mich. 261; Brazee v. Bryant, 15 
N.W. 49, 50 Mich. 136; Winfield v. 
Dodge, 7 N.W. 906, 45 Mich. 355, 40 
Am.R. 476; Tucker v. Mowrey, 12 
Mich. 378. See Howard v. McCann, 
221 N.W. 6138, 244 Mich. 466 (to same 
effect). , 


{a]. Rules as to effect of delay ap- 
plicable to rescission are inapplica- 
ble to such a situation. Brazee v. 
Bryant, 15 N.W. 49, 50 Mich. 136. 


65. Iowa.—Wilson v. Calhoun, 151 
N.W. 1087, 170 Iowa 111. 


Kyi—Bertram: v, Morgan, 191 S. 
W. 317, 318, 1738 Ky. 655, L.R.A.1917D 
445 [quot Cyc]. 

Me.—Plaisted v. Palmer, 63 Me. 
576. 

Mass.—Myers v. Meinrath, 101 
Mass. 366, 8 Am.R. 368. 


Wis.—Cohn v. Heimbauch, 56 N.W. 
638, 86 Wis. 176. 


See Brown v. Timmany, 20 Ohio 81 
(dictum to same effect). 


And see cases supra § 69 note 92. 


“The great weight of authority is 
to the effect that an action arising 
out of a contract made on Sunday 
cannot be maintained in a court of 
law or equity, ‘either to enforce its 
performance or compel its rescission; 
the reason theréfor being that its il- 
legality imposes the same disability 
upon: each of the parties and leaves 
both in the situation in which their 
voluntary and wrongful act placed 
them.” Bertram v. Morgan, 191 S.W. 
317, 319, 178 Ky. 655, L.R.A.1917D 445. 


[a] Fraudulent representations 
ordinarily capable of serving as a 
ground for rescission are not avail- 
able for that purpose when the con- 
tract induced thereby is consummat- 
ed on Sunday. Plaisted v. Palmer, 
63 Me. 576. 
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gate such transaction was at the time of the mak- 
ing of the contract under a disability such that he 
was incapable of contracting, the right to avoid the 
transaction springing from that disability and to 
recover back the property affected is not destroyed 
by reason of the time when the acts were done.°® 

[§ 73] 4. Ratification or Renewal of Sunday Acts 
There is some authority holding 


or Contracts.°? 


66. Black v. McMurry, 56 Miss. 


217, 31 Am.R. 357. 


67. Ratification of contract con- 
templating or requiring Sunday per- 
formance see infra § 74 text and 
notes 27-30. 

68. Ala.—Butler v. Lee, 11 Ala. 
885, 46 Am.D. 230; Shippey v. East- 
wood, 9 Ala. 198; Moseley v. Selma 
Nat. Bank, 57 So. 91, 3 Ala.App. 614. 


Del. aoe sont v. Willman, 39 A. 787, 
17 Del. 


Pa es v. Palmer, 63 Me. 
576; Tillock v. Webb, 56 Me. 100; 
Pope v. Linn, 50 Me. 88. 


Mass.—Skinner Irr. Co. v. Burke, 
121 N.H. 427, 231 Mass. 555; Miles-v. 
Janvrin, 86 N.E. 785, 200 Mass, 514; 
Stevens v. Wood, 127 Mass. 123; 
Bradley v. Rea, 103 Mass. 188, 4 Am. 
R. 524; Ladd v. Rogers, 11 Allen 209; 
Day v. McAllister, 15 Gray 433 [expl 
Stebbins v. Peck, 8 Gray 553]. See 
O’Brien v. Shea, 95 N.E. 99, 208 Mass. 
528, Ann.Cas. 1912A 1030 (recogniz- 
ing rule); Cranson v. Goss, 107 Mass. 
439, 9 Am.R. 45 (dictum to same ef- 
fect). 

Mich.—Rott v. Goldman, 210 N.W. 
335, 236 Mich. 261; Silver v. Shul- 
man, 181 N.W. 1006, 213 Mich. 211; 
Dabits v. Hauser, 177 N.W. 951, 210 
Mich. 414; Berston v. Gilbert, 147 N. 
WwW. 496, 180 Mich. 638; Acme Elec- 
trical Illustrating, ete., Co. v. Van 
Derbeck, 86 N.W. 786, 127 Mich. 341, 
89 Am.S.R. 476; Winfield v. Dodge, 
7 N.W. 906, 45 Mich. 355, 40 Am.R. 
476; Tucker v. Mowrey, 12 Mich. 378. 
See Elbom v. Pavsner, 196 N.W. 442, 


225 Mich. 213 (recognizing rule). 
robes agin semua v. Price, 40 Miss. 
341. 


N.H.—Varney v. French, 19 N.H. 
233; Allen v. Deming, 14 N.H. 133, 40 
Am.D. 179 [dist Clough v. Davis, 9 
N.H. 500]. 


Wis.—Gist v. Johnson-Carey, Co., 
147 N.W. 1079, 158 Wis. 188, Ann.Cas. 
1916E 460; King v. Graef, 117 N.W. 
1058, 136 Wis. 548, 128 Am.S.R. 1101, 
20 L.R.A.N.S. 86; Jacobson v. Bentz- 
ler, 107 N.W. 7, 127 Wis. 566, 115 Am. 
S.R. 1052, 4 L.R.A.N.S. 1151; Sherry 
v. Madler, 101 N.W. 1095, 123 Wis. 
621; Vinz v. Beatty, 21 N.W. 787, 61 
Wis. 645. See Troewert v. Decker, 8 
N.W. 26, 51 Wis. 46, 87 Am.R. 808 
(to same effect); Hill v. Sherwood, 3 
Wis. 343 (defendant having made a 
note on Sunday, with plaintiff as 
surety, and having at the same time 
made an agreement to indemnify the 
surety, his failure to assert the il- 
legality in an action on the note did 
not give efficacy to the agreement of 
indemnity). But see Mann v. Becker, 
176 N.W. 765, 171 Wis. 121 (dictum 
to contrary effect). 


See Hill v. Hite, 79 F. 826 [aff 85 F. 
268, 29 C.C.A. 549] (recognizing rule 
as obtaining in Arkansas). 


“The contract upon which the 
plaintiff declares, being an illegal 
contract, expressly prohibited by 
statute, will not support an action. 
It has no legal force or obligation, 
No repudiation by a formal act was 
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requisite to render it inoperative. It 
had no partial validity, such as would 
make it capable of subsequent comple- 
tion. The statute which prohibited it 
was not designed merely for the pro- 
tection of the defendant, giving him a 
personal privilege which he might 
waiv2; but rested upon grounds of 
broad public policy. The defendant 
could not ratify the illegal contract 
because its want of validity did not 
depend in any degree upon his choice. 
The law annulled it, and there was no 
subject of ratification.” Day v. Mc- 
Allister, 15 Gray (Mass.) 433, 434. 


fa] In New Jersey (1) although 
there was some slight authority to 
the contrary (Earl v. Steffens, 1 N.J. 
L.J. 53), (2) the rule was definitely 
held, at an early date, to be that there 
could be no ratification of an illegal 
Sunday contract so as to validate it 
(Reeves v. Butcher, 31 N.J.Law 224), 
(3) and this rule was thereafter rec- 
ognized and applied by the courts 
(Hamilton v. Standard Metal Co., 79 
A. 1081, 81 N.J.Law 247; Brewster v. 
Banta, 49 A. 718, 66 N.J.Law 367; 
Bowen v. Pursel, 134 A. 665, 100 N.J. 
Eq. 319 [rev 130 A. 830, 98 N.J.Eq. 
184]; Burr-v. Nivison, 72 A. 72, 75 N. 
J.Eq. 241, 138 Am.S.R. 554, 20 Ann. 
Cas. 35; Riddle v. Keller, 48 A. 818, 
61 N.J.Eq. 513; Gennert v. Wuestner, 
81 A. 609, 53° N.J-Eat 302), ¢4)  to= 
gether with the corollary principle 
that no subsequent recognition of 
such a contract, short of a new bar- 
gain, can give it validity (Ryno v. 
Darby, 20 N.J.Eq. 231). (5) How- 
ever, in a subsequent decision, the 
court, speaking in terms of ratifica- 
tion, although citing a number of the 
earlier cases with approval, has held 
that the terms of a contract, original- 
ly formed on Sunday but with refer- 
ence to which the parties had deal- 
ings on later week days, were eii- 
forceable, at least against a party 
thereto who had fully executed all of 
the provisions which were to be per- 
formed by him. Roberts v. Rem- 
linger, 144 A. 796, 105 N.J.Law 427. 


{b] Negotiations toward the for- 
mation of a contract may be ratified 
or reaffirmed on a subsequent secular 
day so as to afford a basis for liabil- 
ity. Mann v, Becker, 176 N.W. 765, 
171 Wis. 121. 


{[c] Estoppel.—tIn at least one ju- 
risdiction it has been held that a con- 
tract illegally made on Sunday can- 
not, at least between the parties and 
in so far as it is executory, be given 
vitality on principles of estoppel any 
more than by Rehice on. Gist v. 
Johnson-Carey Co., 147 N.W. 1079, 
158 Wis. 188, Ann.Cas.1916E 460. 


69. U.S.—Van Hoven y. Irish, 10 
F, 13, 3 McCrary 443. 


Ark.—McElhannon y. Coffman, 292 
S.W. 3938, 173 Ark. 60; New York Life 
Ins. Co. v. Mason, 235 S.W. 422, 151 
SAT. MS bs, ail OY WAC EEN, Gide Planters’ 
Fire Ins. Co. v. Ford, 153 S.W. 810, 
106 Ark. 568, 44 L.R.A.N.S. 289; Hoyt 
v. Western Union Tel. Co., 108 S.w. 
1056, 85 Ark. 473; Tucker v, West, 
29 ‘Ark. 386. See Oliphant Vv. 
Oliphant, 7 S.W.(2da) 7838, 177 Ark. 613 
(dictum to same effect); McKinney 
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that illegal Sunday contracts are void to such an 
extent that they are incapable of subsequent rati- 
fication by the parties.®® 
thority, however, they are not viewed as being taint- 
ed with any general illegality, but, being illegal 
only as to the time in which they are entered into, 
they are capable of being made valid by affirmation 
and ratification on a subsequent day.®® 


According to other au- 


However, 


vy. Demby, 44 Ark. 74 (to same ef- 


fect). 


Ga.— McAuliffe v. Vaughan, 70 S. 
BE. 322, 135 Ga. 852, 38 L.R:A.N.S. 255, 
Ann.Cas.1912A 290; Young v. Dublin 
Fertilizer Works, 85 S.E. 941, 16 Ga. 
App. 651. But see Jones v. Belle Isle, 
79 S.E. 357, 13 Ga.App. 437 (dictum to 
the contrary effect, stating that there 
can properly speaking be no ratifica- 
tion of Sunday contracts but only 
new contracts relating to the same 
subject matter). 


Ill.—King y. Bieming, 72. Till. 21,22 
Am.R. 131. 


Ind.—Kuhns v. Gates, 92 Ind. 66; 
Heavenridge v. Mondy, 34 Ind. 28; 
Perkins v. Jones, 26 Ind. 499; Love v. 
Wells, 25 Ind. 503, 87° Am.D. 0375; 
Banks v. Werts, 13 Ind. 203; Wil- 
liamson v. Brandenberg, 32 N.E. 1022, 
6 Ind.App. 97. See Catlett v. Sweet- 
ser Station M. E. Church, 62 Ind. 365, 
30 Am.R. 197 (dictum to same effect). 


Ind.T.—J. B. Bostic Co. v. Eggles- 
ton, 104 S.W. 566, 7 Ind.T. 134. 


Iowa.—Witmer v. Fitzgerald, 229 
N.W. 239, 209 Iowa 997; Gooch v. 
Gooch, 160 N.W. 333, 178 Iowa 902, 
L.R.A.1917C 582; Orr v. Kenworthy, 
121 N.W. 539, 143 Iowa 6, 136 Am.S.R. 
728; P. J. Bowlin Liquor Co. v. Brand- 
enburg, 106 N.W. 497, 130 Iowa 220: 
Russell v. Murdock, 44 N.W. 237, 79 
Iowa 101, 18 Am.S.R. 348; Harrison 
v. Colton, 31 Iowa 16. 


Ky.—Hofgesang v. Silver, 23 S.W. 
(2d) 945, 947, 232 Ky. 503, 68 A.L.R. 
1481 [cit Cyc]; Campbell v. Young, 
9 Bush 240; Lee’s Admr. vy. Harper, 
6 Ky.Op. 416. See Hofgesang v. 
Silver, 3 S.W.(2d) 185, 223 Ky. 101 
(recognizing rule). 


Mo.—Wilson y. Milligan, 75 Mo. 41. 
But see Gwinn v. Simes, 61 Mo. 335 
(dictum to contrary effect). 


Okl.—Sullivan v. Sykes, 243 P. 722, 
114 Okl. 87; St. Louis & S. F. R. Co. 
v. Swearingen & Co., 123 P. 1122, 31 
Okl. 785; Helm v. Briley, 87 P. 595, 
17. OKT S314: 


Or.—Smith v. Case, 2 Or, 192. 


Pa.—Cook v. Forker, 44 A. 560, 193 
Pa. 461, 74 Am.S.R. 699; Whitmire 
v. Montgomery, 30 A. 1016, 165 Pa. 
253; Szajnecki v. Szajnecki, 71 Pa.Su- 
per. 487; Times Publishing Co. v. 
Lund, 28 Pa.Dist. 182. See Uhler v. 
rary 26 Pa. 140 (to same ef- 
ec 


R.I.—Gunning v. Rosen, 139 A. 790, 
49 R.I. 59; Flynn v. Columbus Club, 
45. A.  BbbL, 21. Ril 5343" ‘Sayles tvs 
Wellman, 10 R.I. 465. 


S.D.—Sioux Falls 
Styke, 235 N.W. 111. 


Vt.—Hill v. Longe, 115 A. 237, 95 
Vt. 441; Corey v. Boynton, 72 A. 987, 
S2awte 257; Flinn v. St. John, 51 Vt. 
334; Sumner v. Jones, 24 Vt. 317; 


Motor Co. v. 


Sargeant v. Butts, 21 Vt. shyR Adams 
v. Gay, 19 Vt. 358. 
Eng.—Williams v. Paul, 6 Bing. 


653, 19 E.C.L. 295, 130 Reprint 1433. 


See Lovell v. Boston, etc., R. Co., 78 
A. 621, 75 N.H. 568, 34 L.R.A.N.S. \67e 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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even though a Sunday contract is considered inca- 
pable of ratification,’° it is generally held that there 
is nothing to prevent the parties from making, on 
-a subsequent date, another contract, having, in part 
or in whole, the same terms and substance,7! and 
that the consideration emanating from the tainted 
contract is sufficient to form the foundation for a 
new express promise on which recovery may be 
According to some authorities, while acts 
done on a subsequent week day which are merely 
incidental to the Sunday transaction will not save 
the undertaking from the condemnation of the stat- 


had.72 


(recognizing and applying the law of 
Vermont, in a case involving a Ver- 
mont contract). 


[a] Mowever, for the purpose of 
permitting the recovery of a statu- 
tory penalty for failure to perform a 
contract, it has been said to be doubt- 
ful if anything less than a new con- 
tract on another day will be sufficient. 
Rogers v. Western Union Tel. Co., 78 
Ind. 169, 41 Am.R. 558. 


[b] Ratification on Sunday.—W here 
all the testimony tending to show 
recognition or ratification of a Sun- 
day contract is with reference to con- 
duct or statements .on Sundays, and 
none with reference to week days, it 
has no tendency to establish a valid 


ratification. ISrauss v. Weaver, 130 
N.E. 800, 191 Ind. 133. 
[ec] No new consideration is es- 


sential, it has been held, to effectuate 
such a ratification. Gooch v. Gooch, 
160 N.W. 3338, 178 Iowa 902, L.R.A. 
1917C 582. Compare Hofgesang v. 
Silver, 23 S.W.(2d) 945, 232 Ky. 503, 
68 A.L.R. 1481 (holding ratification 
supported by sufficient considera- 
tion). 


70. See cases supra note 68. 


71. Ala.—Butler v. Lee, 11 Ala. 
885, 46 Am.D. 230. 


Del.—Spahn vy. Willman, 39 A. 787, 
47, Del. 125: 


Mass.—Skinner Irr. Co. v. Burke, 
121 N.E. 427, 231 Mass. 555; O’Brien 
v. Shea, 95 N.E. 99, 208 Mass. 528, 
Ann.Cas.1912A 1030; Miles v. Janvrin, 
86 N.E. 785, 200 Mass. 514. See Day 
v. McAllister, 15 Gray 433 (dictum to 
same effect); Stebbins v. Peck, 8 
Gray 553 (to same effect). 


Mich.—Elbom v. Pavsner, 196 N. 
W. 442, 445, 225 Mich. 213 [quot Cyc]. 
See Acme Electrical Illustrating, etc., 
Co. v. Van Derbeck, 86 N.W. 786, 127 
Mich. 341, 89 Am.S.R. 476; Winfield 
v. Dodge, 7 N.W. 906, 45 Mich. 355, 40 
Am.R. 476 (both recognizing rule); 
Tucker v. Mowrey, 12 Mich. 378 (dic- 
tum to same effect). 


Mo.—Gwinn v. Simes, 61 Mo. 335. 


N.J.—Rosenblum v. Schachner, 87 
A. 99, 84 N.J.Law 525; Brewster v. 
Banta, 49 A. 718, 66 N.J.Law 367; 
Reeves v. Butcher, 31 N.J.Law 224; 
Ryno v. Darby, 20 N.J.Eq. 231; Kel- 
ley v. William J. Ryan, Inc., 139 A. 
$94, 6 N.J.Misc. 69. See Burr v. Nivi- 
son, 72 A. 72, 75 N.J.Eq. 241, 138 Am. 
S.R. 554, 20 Ann.Cas. 35 (recognizing 
rule). 


Wis.—Webster Mfg. Co. v. Mon- 
treal River Lumber Co., 150 N.W. 409, 
159 Wis. 456; Allen v. Greenwood, 
133 N.W. 1094, 147 Wis. 626; King v. 
Graef, 117 N.W. 1058, 186 Wis. 548, 
128 Am.S.R. 1101, 20 L.R.A.N.S. 86; 
Sherry v. Madler, 101 N.W. 1095, 123 


Wis. 621; Hopkins v. Stefan, 45 N. 
WwW. 676, 77 Wis. 45; Melchoir v. Mc- 
Carty, 31 Wis. 252, 11 Am.R. 605. 


See Lippert v. Garrick Theater Co., 
129 N.W. 409, 144 Wis. 413; Williams 
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new contract ;7* 


v. Lane, 58 N.W. 77, 87 Wis. 152 (both 
dictum to same effect); Vinz v. Beat- 
ty, 21 N.W. 787, 61 Wis. 645 (recog- 
nizing rule). 


See Hill v. Hite, 79 F. 826 [aff 85 
F. 268, 29 C.C.A. 549] (recognizing 
rule as obtaining in Arkansas). 


[a]. New promise by one comaker 
of a Sunday contract does not, how- 
ever, bind, another since, the original 
agreement being void, the two are 
not bound by any common obligation 
and the one cannot be said to repre- 
sent the other on the ground of a 
community of interest, but the ac- 
tion of each affects himself alone. 
Reeves v. Butcher, 31 N.J.Law 224. 


{[b] Voidable sale on Sunday.— 
Where a seller is induced by fraud 
to sell goods on Sunday, and on a 
subsequent week day demands pay- 
ment and receives a promise to pay, 
the transaction is not affected by the 
acts done on Sunday, since, being in 
pursuance of false representations, 
they cannot be considered as a bind- 
ing sale on Sunday as respects the 
seller, and the subsequent demand 
and promise constitute the real sale, 
which takes effect as of the time of 
such later transaction. Winchell v. 
Carey, 115 Mass. 560, 15 Am-R. 151. 


72. Rosenblum v, Schachner, 87 A. 
99, 84 N.J.Law 525; Brewster v. Ban- 
ta, 49 A. 718, 66 N.J.Law 367; Kelley 
v. William J. Ryan, Inc., 139 A. 894, 
6 N.J.Mise. 69. And see cases supra 
note 71. 


73. Berston v. Gilbert, 147 N.W. 
496, 180 Mich. 638; Gist v. Johnson- 
Carey Co., 147 N.W. 1079, 158 Wis. 
188, Ann.Cas.1916E 460; King v. 
Graef, 117 N.W. 1058, 136 Wis. 548, 
128 Am.S.R. 1101, 20 L.R.A.N.S. 86; 
Jacobson v. Bentzler, 107 N.W. 7, 127 
Wis. 566, 115 Am.S.R. 1052, 4 L.R.A. 
N.S. 1151. See Ainsworth v. Wil- 
liams, 86 N.W. 551, 111 Wis. 17 (hold- 
ing that entry on and occupation of 
land leased under a Sunday agree- 
ment presented none of the circum- 
stances of a subsequent reaffirmance 
sufficient to renew the agreement); 
Williams v. Lane, 58 N.W. 77, 87 Wis. 
152 (merely rendering an account on 
a week day for materials supplied on 
a Sunday will not result in a new 
contract to pay for them). 


[a] Illustrations.—(1) Where a 
contract of sale was fully agreed on, 
drawn up, and executed on Sunday, 
but the vendor retained both copies, 
purportedly in order that he might 
have the sale recorded, delivery of a 
copy and acceptance by the vendee 
on a later week day was no renewal 
of contract validating the agreement. 
Hindenlang v. Mahon, 114 N.E. 684, 
225 Mass. 445. (2) Where complain- 
ant contracted to sell a lot to defend- 
ant, to be paid for in installments, 
but the contract was void because 
made on Sunday, the acts of defend- 
ant in taking possession and building 
a house and making some of the re- 
quired payments were done under the 
contract, and did not create a new 
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ute,** and all the elements essential to the forma- 
tion of a contract must concur before a subsequent 
new contract respecting the Sunday transaction will 
be recognized and enforced,‘ no particular formal- 
ity is necessary for the purpose of forming such a 


and if the conduct of the parties 


is such that a contract or undertaking can in fact 
be implied therefrom under the ordinary rules re- 
specting the implication of contracts, it is sufficient 
to make out a new and valid engagement despite the 
prior invalid Sunday transaction;’® but according 
to other authority nothing short of a subsequent 


contract between the parties. Bers- 
ton v. Gilbert, 147 N.W. 496, 180 Mich. 
638. (3) A contract to transmit a 
deposit of money, made on Sunday, 
has been held to be void and not to 
be renewed, even though the depositor 
paid a part of the deposit on a later 
secular day to the party who had en- 
gaged for its transmission. Rott v. 
Goldman, 210 N.W. 335, 236 Mich. 
261. (4) Partial payments made un- 
der a Sunday contract are not suffi- 
cient to import a new contract (Gist 
v. Johnson-Carey Co., 147 N.W. 1079, 
158 Wis. 188, Ann.Cas.1916E 460); 
(5) nor is a partial performance when 
such performance is clearly related 
to, and regarded by, the parties as 
being in pursuance of the Sunday 
agreement (Gist v. Johnson-Carey 
Co., supra). : 


74. Acme Electrical Illustrating, 
etc., Co. v. Van Derbeck; 86 N.W. 
786, 127 Mich. 341, 89 Am.S.R. 476; 
Aspell v. Holbein, 57 N.W. 27, 98 Mich. 
117; Brazee v. Bryant, 15 N.W. 49, 50 
Mich. 136; Winfield v. Dodge, 7 N.W. 
906, 45 Mich. 355, 40 Am.R. 476. See 
Hill v. Hite, 79 F. 826 [aff 85 F. 268, 
29 C.C.A. 549] (recognizing the rule 
as obtaining in Arkansas); Elbom v. 
Pavsner, 196 N.W. 442, 225 Mich. 213 
(recognizing the rule, but holding that 
the requisite elements existed in the 
instant case); Pillen v. Hrickson, 83 
N.W. 1023, 125 Mich. 68 (to same ef- 
fect). Compare Bradley v. Rea, 14 
Allen (Mass.) 20 (holding that so 
much of a Sunday contract as was 
renewed on a subsequent week day 
was valid, but that any terms, in the 
contract, as to which the necessary 
consensual elements were lacking 
were unenforceable). 


[a] Mere delay in claiming resto- 
ration to the position existing before 
the transaction is insufficient. Bra- 
zee v. Bryant, 15 N.W. 49, 50 Mich. 
136. 

[b] Mutual assent.—In order to 
make a new contract on the terms 
specified in the Sunday contract, the 
minds of the parties must meet on the 
terms of the contract, and, where 
their conduct clearly shows that that 
never happened, aS where a differ- 
ence in the construction of the terms 
of the illegal contract pervades the 
whole course of their dealings, no 
new enforceable contract is estab- 
lished. Gist v. Johnson-Carey Co., 
147 N.W. 1079, 158 Wis. 188, Ann.Cas. 
1916H 460. : 


75. O’Brien v. Shea, 95 N.E. 99, 
208 Mass. 528, Ann.Cas.1912A 1030; 
Miles v. Janvrin, 86 N.E. 785, 200 
Mass. 514. See Hopkins v. Stefan, 45 
N.W. 676, 77 Wis. 45 (holding that, if 
the promisor on a week day repeated 
the promise made by him on a Sun- 
day, and the promisee acted by fur- 
nishing goods in reliance on such sub- 
sequent promise, a new contract sup- 
porting a recovery was established). 
And see cases infra note 76. 


76. King v. Graef, 117 N.W. 1058, 
136 Wis. 548, 128 Am.S.R. 1101, 20 L. 
R.A.N.S. 86. 
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express promise is sufficient for that purpose.” 
Moreover, where the statute specifically declares 
that Sunday contracts shall be void, it has been 
held that they are a nullity to such an extent that 
they are incapable of affording a valid considera- 
ticn for a subsequent express promise to pay or 
perform the obligations attempted to be created 
by them, such promise being unenforceable ;** 
in a few jurisdictions a like result has been reached 


[a] hus (1) where a party en- 
tered on and continued to occupy land 
which was the subject matter of an 
attempted lease invalid because made 
on Sunday, such entry and occupation 
‘and the landlord’s acquiescence were 
sufficient to form the basis of a new 
implied provision to pay the reason- 
able value of the land and to sustain 
an action for use and occupation. 
Sitebbins v. Peck, 8 Gray (Mass.) 553. 
(2) Where an oral contract to do cer- 
tain work was made on Sunday, and 
on the next day the contractor wrote 
the employer a letter confirming the 
previous agreement, and setting out 
in minute detail the terms and con- 
ditions of the construction contract, 
and, without any objection or response 
of any sort from the employer, en- 
tered on and completed the construc- 
tion, with the knowledge of the em- 
ployer who was present part of the 
time during the construction and who, 
after completion, expressed dissatis- 
faction in certain particulars and 
asked that they be made right, the 
whole conduct of the parties was such 
that the contract was to be consid- 
ered as having been renewed on the 
basis of the confirmatory letter on 
Monday, and therefore was valid and 
enforceable. Skinner, Irri...Co. sv. 
Burke, 121 N.E. 427, 231 Mass. 555. 
(8) Where a contract to build a house 
was made on Sunday, with provisions 
as to cost, waiver of mechanics’ lien, 

-etc., and subsequently plans and spec- 
ifications for the house were sent by 
the contractor, and a check for its 
cost “complete per plans and specifi- 
eations” was given him and receipted 
for, the circumstances were sufficient 
to make out a new contract without, 

. however, the clause for waiver of lien 
as that term did not appear at any 
time after the Sunday bargain. Sher- 
ry v. Madler, 101 N.W. 1095, 123 Wis. 
621. (4) Where a contract of sale, 
made on Sunday, required the seller 
to haul the goods to a railroad track 
for inspection and counting by the 
buyer, and required the seller to pay 
the expense of loading on cars, and 

'“where the seller, on secular days, 
hauled the goods to the track, and 
the buyer, on secular days, made pay- 
ments, in accordance with the origi- 
nal contract, although there was noth- 
ing to show that the parties met or 
renewed the promises originally made, 
it was held that a new and valid con- 
‘tract of sale was made. Allen v. 
Greenwood, 133 N.W. 1094, 147 Wis. 
626. 


[b] Account stated on a subse- 
quent week day amounts to ‘the mak- 
ing of a new promise and a new con- 
tract rendering the obligor liable for 
goods and services supplied under an 
jllegal Sunday contract. Melchoir vy. 
McCarty, 31 Wis. 252, 11 Am.R. 605. 


77. Reeves v. Butcher, 31 N.J.Law 
224. See Gwinn v. Simes, 61 Mo. 335 
(dictum to same effect). 


[a] Payment of interest does not 
imply any promise to create a new 


obligation and is not sufficient as a | quent receipt of the rents from him 


new contract, abe the above rule. 
Reeves v. Butcher, 31 N.J.Liaaw 224. 
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even where the statute merely made the contract 
illegal and not expressly void."® 

Sufficiency of ratification. In those jurisdictions 
where a ratification of a Sunday contract is sus- . 
tained, a contract is held to be ratified by comply- 
ing with its terms;®® by directing the other party 
to the agreement lo.proceed under it;*1 by making 
and accepting a delivery of the property*’ or money 
involved;8% by partial payments,** at least where 


and 
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[d]' Antenuptial contract is: rati- — 
fied by or parties’ Haltech ace in ee 
an : rying. iphant vy. iphant, 7 S.W. 
tract, | Biddle iv. Keller, 45 A. 818) ,°7)) 2d) (83.117 Avie 613,, Szasmeckinys 

shrek : A Szajnecki, 71 Pa.Super. 487. 

[c] Effect of action.—Acts done 81. Hofgesang v. Silver, 23 S.W. 


pursuant to the void agreement of | (oq) 945 947, 232 Ky. 503, 68 A.L.R 
1A eae ee teweae 


[b] Acknowledgment of execution 
of instrument on Sunday coupled with 
a denial of its, validity is insufficient 
to operate in creation of a new con- 


the parties will be regarded as purely 
voluntary acts, incapable of afford- ? 
ing any rights. Gennert v. Wuestner, ‘Although no acts such as payment 
31 A. 609, 53 N.J.Eq. 302. or execution of instruments are 


2 shown, an express ratification ma 
Pre haul td tron Soha aa nl bach ae be found in a promise to carry ue 
: y reduce them to writing | the contract, or by directions to pro- 
is not the making of a new bargain, Z 


so as to give vitality to the terms of ceed to that end.” Hofgesang Vv. Sil- 


the Sunday agreement. Ryno v. Dar- Ver, PSUDr as 
by, 20 N.J.Eq. 231. [aj Collateral contract.—Where a 


[e] Mortgage executed on a week | CQ" for ‘the sale of land’ on certain 
day to secure a note executed on Sun-|ierms and for the payment Or is 
day is an express promise to pay suf-| brokerage commission a such aanes 
ficient, to create a new contract for|it has been held that a ratification 
one er tea. Oe ered by directing continued performance, 
ae : winn v. simes, 0.) without a suggestion of repudiation 

. as to any of the terms, was a ratifi- 
cation of the whole agreement, and 
that the contract with the broker for 
his commissions was as fully validat- 
ed thereby as was the principal con- 
tract Oe Peer sale. Hofge- 
wherein are mingled such void items SIT SIN eee NAS, -W.(2d) 945, 232 
and other items in themselves valid Ky. 503, 68 A-L.R. 1481. 
is unenforceable to any extent. 82. Van Hoven v. Irish, 10 F. 18 
Wadsworth v. Dunnam, 23 So. 699,|3 McCrary 443; P. J. Bowlin Liquor 
117 Ala. 661. Co. v. Brandenburg, 106 N.W. 497, 130 


79. Tillock v. Webb, 56 Me. 100; | 2°W 22° 
Pope v. Linn, 50 Me. 83; Kountz v. [a] However, acceptance will not 
Price, 40 Miss. 341. But see Plaisted | constitute a ratification where no al- 
v. Palmer, 63 Me. 576 (dictum to con-| ternative to acceptance was open to 
trary effect). he peer accepting and against whom 
‘ 7 : ratification is asserted. d Ri 

Se ged ae ae gn aeEan UW | Boston, ote. I Go. 18 AoGan fale 
25 jAnniCasiIGA 260in,amtle eek Wee ae ona Seer ee 


oy i 83. McKinney v. Demby, 44 ‘ 
Ind.—Banks v. Werts, 13 Ind. 203. 74; J.B. Bostic, Co. -v. Hepionten ae 
Okl.—St. Louis, ete, + 


- R. Co. v.|S.W. 566, 7 Ind.T. 134. 
Swearingen, 123 P, 1122, 31 Okl. 785. 84. McAuliffe v. Vaughan, 70 S.B 


78. Wadsworth v. Dunnam, 23 So. 
699,117 Ala. 661. 


[a] Joinder with legal items in 
account.—It has been held that a note 
given in settlement of an account 


Pa.—Uh]Jer Vv. Applegate, 26 «6Pa. 322, 135 Ga. 852, 33 U.R.A.N.S. 255, 
140; Szajnecki v. Szajnecki, 71 Pa. | Ann.Cas.1912A 290; Witmer v. Fitz- 
Super. 487; Times Publishing Co, v. | erald (lowa) 229 N.W. 239; Rus- 


Lund, 28 Pa.Dist. 132. 
Vt.—Flinn v. St. John, 51 Vt. 334. 


See Oliphant v. Oliphant, 7 S.W. 
(2d) 7838, 177 Ark. 613; Hofgesang vy. 
Silver, 23 S.W.(2d) 945, 232 Ky. 503, 
68 A.L.R. 1481 (both dictum to same 
effect). : 


sell v. Murdock, 44 N.W. 287, 79 Iowa 
101, 18 Am.S.R. 348; Helm’ v. Briley, 
87 P. 595, 17 Okl. 314; Gunning v. 
Rosen, 139 A. 790, 49 R.I. 59; Sayles 
v. Wellman, 10 R.I. 465. See Gooch 
v. Gooch, 160 N.W. 338, 178 Iowa 902 
L.R.A.1917C_582; Hill’v. Lange, 115 
A. 237, 95 Vt. 441 (both dictum to 


[a] Surrender of notes by payee eee ae 
pursuant to the terms of a Sunday {a] Payment of interest on a Sun- 
contract has been held to constitute | 4@y obligation has been held suffi- 
a ratification. Orr v. Kenworthy, 121 | cient ratification when such payment 
N.W. 539, 143 Iowa 6, 136 Am.S.R. | WaS on a week day. Whitmire vy. 


728, Montgomery, 30 A. 1016, 165 Pa.St. 
[b] Sending telegram on subse- | hbk 
quent week day isa ratification by the |_,[b] Payment by copartner.—One 


signing a note and mortgage as co- 
partner with others, who make par- 
tial payments of a nature constitut- 
ing a ratification of their obligations, 
will be presumed to have assented to 
the payments by them, where they 
are pro tanto for the common benefit 
and hence will be considered to have 
ratified the obligations as completely 
as those of the copartners actually 
making payment. Russell v. Mur- 
dock, 44 N.W. 237, 79 Iowa 101, 18 


telegraph company of a Sunday con- 
srege a de bated Ay message. Hoyt 
v. estern Union Tel. Co., 10 Ww. 
1056, 85 Ark, 473. hs 


[c] Appointment of officer of a 
corporation as collector of rents and 
.janitor at a meeting held on Sunday 
may be rendered valid by the subse- 


on repeated occasions on a week day. 
Flynn vy. Columbus Club, 45 A. BSL, 


For later cases, developments and changes in the law see Annotations, same title and section number 
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the property sold is retained ;85 by an express prom- 
ise to pay or perform,*® especially when coupled 
with a retention of property sold;8? by a transfer 
of the property received under a Sunday contract ;88 
by the giving or delivery of a noteS® or a receipt,®° 
or by procuring the signature of another as surety 
to a Sunday note;°! by a refusal to restore goods 
or money delivered under the agreement on subse- 
quent demand;®? by bringing suit on the Sunday 
transaction ;°* by the collection of a check;®* and 
by demanding payment.®® According to some au- 
thority, it has even been held that failure to reju- 
diate or delay in repudiating a Sunday contract may 
alone be sufficient to constitute a ratification;®® but 
in order that it may have such effect, the delay 
must be for an unreasonable period of time and a 
shorter delay is insufficient for the purpose.°? The 
contract is not ratified by a simple request to for- 
bear suit,°* by retaining a payment®® even after a 
demand for its return,! or by a declaration of an 
intention to pay, when supported by no considera- 
tion,? or which is made to third persons, strangers 
to the agreement;* and according to some authority 
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it is not ratified by merely retaining and using prop- 
erty delivered on Sunday without any further acts 
of recognition;* but there is other authority to the 
contrary.” Any act of one party, not known or 
assented to. by the other, is insufficient as a ratifica- 
tion;° a ratification requires some conduct, mani- 
festing recognition of the agreement, on the part 
of the party against whom ratification is urged or 
an agent duly authorized to express the principal’s 
assent,“ 


Applications to transactions other than contracts. 
On the same principles and to the same extent as 


the above rules regarding ratification have been 


applied to contracts entered into on Sunday,’ the 
existence of the power and the sufficiency of its ex- 
ercise have been determined in eases involving the 
enforceability of other transactions consummated on 
that day,® such as the execution of deeds,?° acknowl- 
edgments,!! and assignments.2 


[§ 74] 5. Contracts Contemplating or Requiring 
Sunday Performance.'® All acts save judicial trans- 
actions being legally performable on Sunday at 


Am.S.R. 348. 


[ec] Note and mortgage.—Where a 
note and mortgage are executed on 
Sunday for a debt already existing, 
both note and mortgage are incidents 
of the debt and a partial payment on 
the debt is a ratification of both in- 
struments. Russell v. Murdock, 44 
N.W. 237, 79 Iowa 101, 18 Am.S.R. 
348. 


85. Sayles v. Wellman, 10 R.I. 465; 
Sumner v. Jones, 24 Vt. 317. 


[a] Abandonment on _ other 
grounds.—Where a party taking pos- 
session of property under an illegal 
Sunday contract, and ratifying the 
contract, abandons the property on 
grounds disconnected with the time 
of the agreement, as on grounds of 
misrepresentation, such abandonment 
has been held ineffectual to negative 
a ratification. Witmer v. Fitzgerald, 
229 N.W. 239, 209 Iowa 997. 


g6. Ark.—Tucker v. West, 29 Ark. 
386. 


Ind.—Williamson v. Brandenberg, 
32 N.E. 1022, 6 Ind.App. 97. See Per- 
kins v. Jones, 26 Ind. 499 (recogniz- 
ing rule). 


Or.—Smith v. Case, 2 Or. 190. 


R.I.—Sayles v. Wellman, 10 R.I. 
465. 


Vt.—Goss v. Whitney, 27 Vt. 272; 
Sargeant v. Butts, 21 Vt.'99. See Hill 
vy. Longe, 115 A. 287, 95 Vt. 441 (dic- 
tum to same effect). 


Eng.—Williams v. Paul, 6 Bing. 
653, 19 E.C.L. 295, 130 Reprint 1433. 
See Gooch v. Gooch, 160 N.W. 333, 178 
Towa 902; L.R.A.1917C 582; Hofge- 
sang v. Silver, 23 S.W.(2d) 945, 232 
Ky. 503, 68 A.L.R. 1481 (both dictum 
to same effect); Haacke v. Social, etc., 
@Glub) K.2L.; A. 422, 76 Md. 429 
{holding that a promise on a week 
day to pay over moneys had and re- 
ceived for the benefit of another on 
Sunday and hence illegally was suffi- 
cient to support action for, and re- 
covery of, such moneys by the per- 
sons for whose benefit they were paid 
and received). 


[a] However, the promise of the 
principal maker of a Sunday note to 
pay, made on a subsequent secular 
day, is no ratification as to a third 
person signing with him as surety. 
Tucker v. West, 29 Ark. 386. 


87. Williamson. v. Brandenberg, 32 


new promise, 


N.E. 1022, 6 Ind.App, 97; Sayles v. 
Wellman, 10 R.I. 465; Williams v. 
Paul, 6 Bing. 653, 19 E.C.L. 295, 130 
Reprint 1433. See Smith Motor Car 
Co. v. Goddard, 156 S.B. 724, 42 Ga.A. 
560 (holding that “if goods are. sold 
on a Sunday, and the purchaser there- 
after, on a secular day, promises to 
pay for them, meantime retaining 
arid using the articles furnished, the 
continued use of the property furnish- 
es a sufficient consideration for the 
and the purchaser is 
bound thereby’’). 


88. Corey v. Boynton, 72 A. 987, 82 
Vt. 257. 


89. King v. Fleming, 72 Ill. 21, 22 
eeu 131; Sayles v. Wellman, 10 R. 
I, 465. 


[a]. Renewal note.—Hill v. Longe, 
115 A. 237, 95 Vt. 441. 


90. Wilson v. Milligan, 75 Mo. 41. 


91. Young v. Dublin Fertilizer 
Works, 85 S.E. 941, 16 Ga.App. 651. 


92. Adams v. Gay, 19 Vt. 358. 
93. Corey v. Boynton, 72 A. 987, 82 
Vt...257. 


94. Campbell v. Young, 9 Bush 
(Ky.) 240; Sullivan v. Sykes, 243 P. 
722, 114 Okl. 87; Cook v. Forker, 44 
A. 560, 193 Pa. 461, 74 Am.S.R. 699. 


[a] Surety who actively assisted 
the formation of the Sunday contract, 
and who knew that his principal cash- 
ed a check obtained as part of the con- 
sideration for his undertaking and who 
at no time disaffirmed the contract 
but constantly acquiesced in the prin- 
cipal’s conduct with reference to the 
check and the proceeds thereof, was 
to be deemed to have ratified. Camp- 
bell v. Young, 9 Bush (Ky.) 240. 


95. McKinney v. Demby, 44 Ark. 
74, 


96. McElhannon v. Coffman, 292 
S.W. 393, 173 Ark: 60; Planters’ Fire 
Ins. Co. v. Ford, 153 S.W. 810, 106 
Ark. 568, 44 L.R.A.N.S. 289. See 
New York Life Ins. Co. v. Mason, 235 
S.W. 422,151 Ark. 185, 19 A.L.R. 618 
(recognizing rule). i 


[a] Transfer of note no excuse.— 
The sale of a purchase-money note, 
given as consideration for property 
sold on Sunday, to an innocent pur- 
chaser for value did not excuse the 
buyer from giving prompt-notice that 
the contract was void as a Sunday 


contract if he wished to prevent his 
conduct in retaining possession from 
constituting a ratification. McElhan- 
le v. Coffman, 292 S.W. 393, 173 Ark. 


97. New York Life Ins. Co. v. Ma- 
son, 235 S.W. 422, 151 Ark. 135, 19 
A.L.R. 618. 


98. Parker v. Pitts, 73 Ind. 597, 38 
Am.R. 155. 


99. Rogers v. Western Union Tel. 
Co., 78 Ind. 169, 41 Am.R. 558. 


1. Perkins v. Jones, 26 Ind. 499, 


2. Catlett v. Sweetser Station M. 
E. Church, 62 Ind. 365, 30 Am.R. 197. 


3. Catlett v. Sweetser Station M. 
HE. Church, supra. 


4. Simpson v. 
Pe Cx855: 


5. McElhannon v. Coffman, 292 S. 
W. 393, 173 Ark. 60. 


6. Calhoun vy. Phillips, 
593, 87 Ga. 482. 


7. Lovell v. Boston & M. R. Co., 
ie A. 621, 75 N.H. 568, 34 L.R.A.N.S, 


8 See cases supra notes 68-7. 
9. See cases infra notes 10-12. 


10. Burnette v. Elsesser, 22 S.W. 
(2d) 386, 180 Ark. 750; Love v. Wells, 
25° Ind. 508, 87 Am.D. 375. 


[a] Acts insufficient for ratifica- 
tion.— Where the grantee in a Sunday 
deed, in possession at the time of 
the grant, remained in possession 
without taking any new possession, 
and made some repairs and paid the 
interest on a mortgage on the prop- 
erty but paid nothing else, and the 
grantor merely acquiesced in the con- 
veyance for about six months before 
seeking cancellation, the conduct of 
the parties was insufficient to make 
out a ratification. Burnette v. Elses- 
ser, 22 S.W.(2d) 386, 180 Ark. 750, 


11. See case infra this note. 


[a] Acknowledgment held not 
capable of ratification.— Bowen v. Pur- | 
sel, 1384 A. 665, 100 N.J.Eq. 319 [rev 
130 A. 830, 98 N.J.Eq. 184]. 


12. Tennent-Stribling Shoe Co. v. 
Roper, 94 F. 739, 86 C.C.A, 455. 


13. Determination of whether con- 
tract includes Sunday as day for per- 
formance or payment see Time [38 
Cye-329 et seq]. 


Nicholls, 6 Dowl. 


13 S.E. 
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common law, a contract calling for or eontemplat- 
ing performance on Sunday of any acts not in them- 
selves unlawful and not within the scope of the 
Sunday regulations, if any, is valid;+* but a con- 
tract, made at any time, requiring or contemplat- 
ing the performance on Sunday of acts coming with- 
in the prohibitions and outside the exceptions of 
applicable Sunday enactments, is a contract with 
an unlawful object and hence void.+® 
contract calls for Sunday acts which may or may 
not be illegal, depending on the manner of perform- 
ance, it will not be assumed that any violation of 


14. U.S.—Shubert Theatrical Co. 
VeeRath: 27a BI 8272 


Ill.—Collins Ice-Cream Co. v. 
phens, 59 N.E. 524, 189 Ill. 200; 
Curdy v. Alaska, etc., Commercial Co., 
102 Ill.App. 120. 


Mich.—Fisher vy. Kyle, 27 Mich. 454. 


Minn.—Houck v. Ingles, 148 N.W. 
100, 126 Minn. 257. 


Mo.—Pulitzer Pub. Co. v. McNich- 
ols, 181 S.W. 1, L.R.A.1916C 1148; 
Said v. Stromberg, 55 Mo.App. 438. 


Neb.—Wirth v. Calhoun, 89 N.W. 
785, 64 Neb. 316. 


N.Y.—Parmalee v. Wilks, 22 Barb. 
539; Key System Institute v. Weiss- 
manyeoul une. oc0, tly Mise. "29, 
39 N.Y.Cr. 337. 


Tenn.—Amis v. Kyle, 2 Yerg. 
24 Am.D. 463. 


Tex.—Bergere v. Parker, (Civ.App.) 
170 S.W. 808. See Texas Employers’ 
Ins. Assoc. v. Henson, (Civ.App.) 31 
S.W.(2d) 669; Maryland Casualty Co. 
v. Garrett, (Civ.App.) 18 S.W.(2d) 
1102 (both to same effect). 


Wash.—Nelson v. Pyramid Harbor 
Packing Co., 30 P. 1096, 4 Wash. 689. 


Eng.—Sandiman v. Breach, 7 B.&C. 
96, 14 E.C.L. 52, 108 Reprint 161. 


See Zenatello v. Hammerstein, 79 A. 
922, 231 Pa. 56 €recognizing rule). 


[a] If contemplated performance 
is matter of necessity or charity, a 
contract to do it on Sunday is legal 
and enforceable. Pulitzer Pub. Co. v. 
MeNichols, (Mo.) 181 S.W. 1, L.R.A. 
1916C 1148; Parmalee v. Wilks, 22 
Barb. (N.Y.) 539. See Sun Printing, 
etc., Assoc. v. Tribune Assoc., 44 N-Y. 
Super. 136 (recognizing rule); Walsh 
v. Chicago, etc., R. Co., 42 Wis. 23, 24 
Am.R. 376 (to the same effect, where 
a contract was for carriage to and 
from a religious exercise). 


[b] ease of property to be used 
on Sunday is legal and capable of sup- 
porting a recovery if the use to which 
it is contemplated that the property 
shall be put, on that day, is not with- 
in the prohibitions of the Sunday 
laws. St. Louis Agricultural, etc., 
Assoc. v. Delano, 18 S.W. 1101, 108 
Mo. 217 [aff 37 Mo.App. 284]. 


15. U.S.—La Crandall v. Ledbetter, 
159 F. 702, 86 C.C.A. 570; Gauthier v. 
Cole, 17 F. 716. See Shubert Theatri- 
cal Co. v. Rath, 271 F. 827 (recogniz- 
ing rule). 


Ark.—Stewart v. Davis, 31 Ark. 518, 
25 Am.R. 576. 


Ind.—Pate v. Wright, 30 Ind. 476, 
95 Am.D. 705. 


Kan.—Ewing v. Halsey, 272 P. 187, 
127 Kan. 86; Johnson v. Brown, 13 
Kan. 529. ; 


moe v. Arnold, 14 B.Mon. 


Ste- 


31, 


Mc- | 


SUNDAY 


Where the 


11 Am.R. 210. 


Mass.—Stewart v. Thayer, 47 N.E. 
420, 168 Mass. 519, 60 Am.S.R. 407. 


Minn.—Handy v. St. Paul Globe 
Pub. Co., 42 N.W. 872, 41 Minn. 188, 
16 Am.S-R. 695, 4 L.R.A. 466. 


Mo.—Bernard v. Lupping,’32 Mo. 
341; Geo. Knapp & Co. v. Culbertson, 
133 S.W. 55, 152 Mo.App. 147. See 
Sheffield v. Balmer, 52 Mo. 474, 14 
Am.R. 430; Guinn v. Wabash, etc., R. 
eth ee Mo.App. 453 (both recognizing 
rule). 


N.H.—Williams v. Hastings, 59 N.H. 
373. See Woodman v. Hubbard, 25 


‘N.H. 67, 57 Am.R. 310 (dictum to same 


effect). 


N.J.—Telfer v. Lambert, 75 A. 779, 
79 N.J.Law 299. 


N.Y.—Smith v. Wilcox, 24 N.Y. 353, 
82 Am.D. 302 [aff 25 Barb. 341 (aff 
19 Barb. 581)]; Kiley v. Western Un- 
ion Tel. Co., 39 Hun 158 [aff 16 N.E. 
75, 109 N.Y. 231]; Nodine v. Doherty, 
46 Barb. 59; Brunnett vy. Clark, Sheld. 
500; Bilordeaux vy. H. Bencke Lith. 
Co., 9 N.Y.S. 507, 16° Daly 78; Albera 
v. Sciaretti, 131 N.Y.S. 889, 72 Misc. 
496; Hallen v. Thompson, 96 N.Y.S. 
142, 48 Misc. 642. See Matter of Ham- 
merstein, 108 N.Y.S. 197, 57 Misc. 
52 (dictum to same effect). 


Ohio.—Warren v. Fountain Square 


N.P. 538; 
« Ve sHivans, 
OhioN.P. 545. 


Pa.—Knight v. Press Co., 
1083, 227. Pa, 185; 
22 Pa. 102; 

402. : 


R.I.—Smith vy, Rollins, 11 R.I. 464, 
23 Am.R. 509. 


See Jones v. Belle Isle, 79 S.E. 357, 
13 Ga.App. 437 (to same effect); Cal- 
kins vy. Seabury-Calkins Consol. Min. 
Co., 58 N.W. 797, 5 S.D. 299 (recogniz- 
ing rule); Osage Oil, ete, Co. v. 
Caulk, (Tex.Civ.App.) 243 S.W. 551 
(dictum to same effect). 


[a] Maritime contracts are sub- 
ject to the rule and may be illegal 
the same as any other contracts. 
Gauthier v. Cole, 17 F. 716. 


[b] Exclusion from theater of one 
who has purchased a ticket for an un- 
lawful Sunday performance affords 
the person excluded no right of ae- 
tion, the contract contained in the 
ticket being illegal. Warren vy. Foun- 
tain Square Theater Co., 5 OhioS.&C.P. 
559, 7 OhioN.P. 538. 


4 OhioS.&C.P, 151, 3 


15 A. 
Johnston vy. Com., 
Berrill v. Smith, 2 Miles 


16. Frank V. Strauss & Co. v. Ham- 
merstein, 136 N.Y.S. 613, 152 App.Div. 
128;° Fine v. Sedacca, 179 N.Y.S. 68. 


Compare Albera v. Sciaretti, 131 N.Y. 
S. 889, 72 Misc. 496 (where, substan- 
tially the same acts of performance 
being involved, the contract was held 
invalid). 


7. Zenatello vy. Hammerstein, 79 


1 
Me.—Parker v. Latner, 60 Me. 528,] A. 922, 231 Pa. 56 


— 


law was intended, and the contract will not be held 
invalid solely by reason of the terms relative to 
Sunday performance;!® and similarly it has been 
held that, where the legality of performance depends 
on the place of performance, the contract will not 
be held illegal where it does not clearly require 
that the acts.on Sunday be done in a place where 
they would be illegal.+? 
acts to be performed come within the prohibitions. 
of the statute, the contract, in order to be void, must 
imperatively require the acts to be performed on 
Sunday;'® and it must call for a complete, rather 
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Further, even though the 


[a] Validity of particular con- 
tracts determined.—(1) By virtue of 
the rule stated in the text, it has been 
held, under a contract to be performed 
“in New York and in the United States 
of America,’ and contemplating Sun- 
day performance, that, where such: 
performance would be illegal in New: 
York, the contract will be taken to re- 
quire Sunday performance only in 
parts of the United States where the 
contract may legally be performed on 
that day and not in New York, and 
hence its validity will be sustained 
(Zenatello v. Hammerstein, 79 A. 922, 
231 Pa. 56), (2) and, of course, this 
construction is even more readily 
adopted where the contract specifical- 
ly stipulates that Sunday performance 
may be required in states where such 
performance ts legal (Shubert The- 
atrical ‘Co. v; Rath) (271 #!°827)') 3) 
but it has been held that, where the 
contract is utterly silent as to the 
place of performange, it is to be re- 
garded as contemplating performance 
at the place where it is made, and, if 
illegal there, it is invalid, although 
such performance might be legal in 
other states (Albera v. Sciaretti, 131 
N.Y.S. 889, 72 Mise. 496). 


18. Alfree v. Gates, 47 N.W. 993, 
82 Iowa 19; Sheffield v. Balmer, 52 
Mo. 474, 14 Am.R. 430; Merritt v. 


HMarle, 29 N.Y. 115, 86 Am.D. 292 [aff 
31 Barb. 38]; Sun Printing, ete., As- 
soc. v. Tribune Assoc., 44 N.Y.Super. 
186; Rubin v. International Film 
Co.; 204° N.Y.SioS81, ) 1226 Mises aden 
See Shubert Theatrical Co. v. Rath,. 
271 F. 827; Keith v. Kellerman, 169: 
F. 196; Roth v. Hax, 68 Mo.App. 283 
(all three to same effect); Casualty 
Reciprocal Co. v. Stevens, (Tex.Civ. 
App.) 25 S.W.€2d) 181 (recognizing 
rule). Compare Gauthier v. Cole, 17 
F. 716 (holding that, although it was 
optional with the promisee to require 
performance, where, if he exercised 
the option performance must neces- 
sarily take place on Sundays, the con- 
tract was illegal and unenforceable). 
But see Brunnett v. Clark, Sheld. (N. 
Y.). 500 (holding that a contract for 
work to be done on Sunday on the 
happening of a certain contingency 
beyond the control of either party was: 
illegal and unenforceable). And see 
cases infra this note. 


[a] Reasons for rule.—(1) “If the 
contract can be performed without 
any violation of law, then it is only 
a natural and legal presumption that 
it will be so performed, or at least 
there is no legal presumption that it 
will not be so performed.” Sheffield 
v. Balmer, 52 Mo. 474, 477, 14 Am.R. 
430. (2) “Unless a definite obligation 
to perform on Sunday is imposed by 
the contract, the law will not pre- 
Sume an intention by the parties to 
violate the law.’”’ Rubin v. Interna- 
tional Film Co., 204 N.Y.S. 81, 82, 122 
Mise. 413. 


[b] Thus a contract requiring that 
one of the parties shall be present at 
a certain place on Sunday, and men- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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than a merely partial, performance on that day;1® 
but a contract calling for performance of continu- 
Ing services, part of which are required to be done 
on Sundays as on other days, has been held to be 
illegal and void as a whole if the nature of the con- 
tract is such that it is entire and not divisible.2° If, 
notwithstanding the unenforceability of contracts 
ealling for Sunday performance, a party, in pur- 
suance to such agreement, enters into a particular 
relation with the other party on Sunday, the la- 
bilities arising from such relation may be capable 
of enforcement ;?! .so, too, payments made in con- 
sideration of actual illegal performance pursuant to 
such a contract cannot be recovered back, but the 
parties, being in pari delicto, will be left where they 
have placed themselves.?2, Where the contract does 
not require performance on Sunday, but simply 
names Sunday as a means of estimating the com- 
pensation, it is valid.2* Furthermore, a contract 
fixing a date falling on Sunday as the time for per- 
formance is not bad if it is such as the law construes 
as calling for performance on the preceding or fol- 
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lowing day.?4 Contracting for interest to commence 
running on a Sunday does not render an agreement 
illegal.2® The Sunday law-has been held no excuse 
for not keeping a watchman in an insured building 
according to the terms of the policy.?° 


Ratification. According to some authority a con- 
tract, invalid because it requires or contemplates 
unlawful performance on Sunday, is incapable of 
ratification,?7 even after a change has been made 
in the statute so as to permit the acts contracted 
for to be done on the Sabbath,?® although, of course, 
a totally new contract having reference to the same 
subject matter may then be made.?® There is other 
authority, however, holding that a subsequent ex- 
press promise to pay for services performed on that 
day is sufficiently supported by consideration to ad- 
mit of the enforcement of such promise as a new 
contract.?° 


[§ 75] 6. Rights of Third Persons, An indorsee 
or holder in due course of a negotiable instrument,?! 


tioning a mode of travel available on 
that day but not requiring its use, 
does not necessarily call for services 
on Sunday and will not be so inter- 
preted. Goddard v. Morrissey, 53 N. 
EB. 207, 172 Mass. 594. 


[ec] Tease held not to contemplate 
Sunday violation.—Where a _ saloon 
lease gave to the lessee the option 
-to terminate the lease on notice “in 
the event that the state Sunday Clos- 
ing Law is generally enforced in Chi- 
cago,’ such provision did not invali- 
date the lease, as it was a mere stafe- 
ment of a condition giving the right 
to terminate, and did not inferentially 
contemplate violation of the law for- 
bidding the Sunday opening of sa- 
loons. Hoefeld v. Ozello, 213 Ill.App. 
152. Paff 125° N.BH. 5]. ; 


19. Merritt v. Earle, 29 N.Y. 115, 
86 Am.D. 292 [aff 31 Barb. 38]; Sun 
Printing, ete., Assoc. v. Tribune As- 
soc., 44 N.Y.Super. 136. Contra Wil- 
liams y. Hastings, 59 N.H. 373;. Tel- 
fer v. Lambert, 75 A. 779, 79 N.J.Law 
299. 


20. Mass.—Stewart v. Thayer. 47 
N.E. 420, 168 Mass. 519, 60 AmS.R. 
407. 


Minn.—Handy v. St. Paul Globe 
Pub. Co., 42 N.W. 872, 41 Minn. 188, 
16 Am.S.R. 695, 4 L.R.A. 466. 


Mo.—Knapp v. Culbertson, 133 S.W. 
55, 152 Mo.App. 147. 


N.Y.—Smith v. Wilcox, 24 N.Y. 353, 
82 Am.D. 302 [aff 25 Barb. 341 (aff 
19 Barb. 581)]; Albera v. Sciaretti, 
131 N.Y.S. 889, 72 Misc. 496; Hallen v. 
Thompson, 96 N.Y.S. 142, 48 Misc. 
642. 


Ohio.—Fountain Square Theater Co. 
v. Evans, 4 OhioS.&C.P. 151, 3 Ohio 
N.P. 245. 


See La Crandall v. Ledbetter, 159 
F, 702, 703, 86 C.C.A. 570 (holding that 
“such a contract, insofar as it in- 
cludes” performance on Sunday “can- 
not be enforced’). 


[a] Advertising contracts.— (1) 
Contracts with relation to advertise- 
ments in the Sunday edition of news- 


* papers have been variously held to be 


valid or invalid, the result depending 
on the view taken as to the legality 
of the action required of the publish- 
er in connection with such Sunday 
editions. See cases infra this note. 
(2) Thus, according to some author- 
ity, Sunday newspapers being regard- 
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ed as a necessity, acts done in their 
publication and issuance on Sunday 
are not illegal, and a contract for 
advertising, whatever may be the acts 
incident to publication which are to 
be done on that day, is valid and en- 
forceable (Pulitzer Pub. Co. v. Mc- 
Nichols, (Mo.) 181 S.W. 1, L.R.A. 
1916C, 1148 [overr Knapp v. Culbert- 
son, 1383 S.W. 55, 152 Mo.App. 1471); 
(3) but, according to other authority, 
they are not necessities and hence 
such contracts are not sustainable by 
virtue of the exceptions relating to 
works of necessity (Handy v. St. 
Paul Globe Pub. Co., 42 N.W. 872, 41 
Minn. 188, 16 Am.S.R. 695, 4 LRA. 
466; Smith v. Wilcox, 24 N.Y. 353, 82 
Am.D. 302 [aff 25 Barb. 341 (aff 19 
Barb. 581)]. See Sentinel Co. v. A. D. 
Meiselbach Motor Wagon Co., 128 N. 
W. 861, 144 Wis. 224, 32 L.R.A.N.S. 
436, 140 Am.S.R. 1007 [holding that, 
at least where no showing was made 
that publication of the particular ad- 
vertisements in question was matter 
of charity and necessity, the pub- 
lisher could not recover on a quan- 
tum meruit for the reasonable value 
of the service furnished on, Sunday]). 


(4) Disregarding the question of ne- 


cessity, however, it has been held 
elsewhere that a contract for adver- 
tising being a contract to insert and 
publish such advertising, and having 
no relation to the distribution of the 
papers, if all the acts called for in 
the actual preparation of the Sunday 
editions are done on the preceding 
Saturday, the fact of distribution on 
Sunday does not render the contract 
invalid, since the distribution is not 
a part of the performance contracted 
to be furnished to the advertiser. 
Sheffield v. Balmer, 52 Mo. 474, 14 Am. 
R. 430. See Knapp v. Culbertson, 133 
S.W. 55, 152 Mo.App. 147 (recognizing 
rule). (5) But elsewhere it is held 
that a contract for advertising con- 
templates by publication not only the 
preparation but also the circulation 
of. the paper and that hence such a 
contract is illegal and unenforceable 
if any part of such completed publi- 
cation is to be done on Sunday, even 
though the actual preparation and 
printing are done on the prior week 
day. Smith v. Wilcox, 24 N.Y. 353, 82 
Am.D. 302 [aff 25 Barb. 341 (aff 19 
Barb. 581)]. See Handy v. St. Paul 
Globe Pub. Co., 42 N.W. 872, 41 Minn. 
188, 16 Am.S.R. 695, 4 L.R.A. 466 (to 
same effect). (6) A contract for ad- 
vertising space on theater curtains, 


where the theater was contemplated 
as being operated on Sunday and was 
actually so operated, was neverthe- 
less legal and enforceable where the 
theater was so conducted on that day 
as not to disturb the repose and re- 
ligious liberty of the community, un- 
der a statute prohibiting only such | 
acts on Sunday as should cause a dis= 
turbance of that character. Houck v. 
Ingles, 148 N.W. 100, 126 Minn. 527. 


21. Powhatan Steamboat Co. v. Ap- 
pomattox R. Co., 24 How. 247, 16 L. 
Ed. 682 [rev 19 F.Cas. No. 11,363]; 
Guinn v. Wabash, etc., R. Co., 20 Mo. 
App. 453. 


22. Calkins v. Seabury-Calkins 
ee Min. Co., 58 N.W. 797, 5 S.D. 


23. Alfree v. Gates, 47 N.W. 993, 
82 Iowa 19; Lippert v. Garrick The- 
atre Co., 129 N.W. 409, 144 Wis. 4133. 
Porter v. Sanderson, 37 Wis. 41; Per- 
ry v. Brandon, 32 Ont.L. 94, 6 Ont. 
W.N. 621, 26 Ont.W.R. 560, 


[a] Compensation to commence on 
Sunday.— Where a contract, not made 
on Sunday nor providing for any serv- 
ices to be done on Sutiday, fixes a 
Sunday as the day on which a com-. 
pensation, payable weekly, shall com- 
mence, that fact does not invalidate 
the contract. Lippert v. Garrick The- 
atre Co., 129 N.W. 409, 144 Wis. 413. 


24. Connelly vy. Ward, 123 A. 149, 
2 N.J.Misc. 44. 


Time to perform where date fixed 
faHs on Sunday see Time [38 Cyc 
329]. 


25. Marshall v. 
509. 

26. Glendale Woolen Co, v. Protec-.- 
cae Ins. Co., 21 Conn. 19, 54 Am.D. 

09. 

27. Handy v. St. Paul Globe Pub. 
Co., 42 N.W. 872, 41 Minn. 188, 16 Am. 
S.R. 695, 4 L.R.A. 466. See Jones v. 
Belle Isle, 79 S.E. 357, 13 Ga.App. 437 
(to same effect); Stewart v. Thayer, 
49 N.E. 1020, 170 Mass. 560 (recogniz- 
ing rule). 


28. Handy v. St. Paul Globe Pub. 
Co., 42 N.W. 872, 41 Minn. 188, 16 Am. 
S.R. 695, 4 L.R.A. 466. 


29. Handy v. St. Paul Globe Pub. 
Co., supra. 


30. Telfer v. Lambert, 75 A. 779, 
79 N.J.Law 299. 


31. U.S.—Myers vy. Kessler, 142 F._ 


Russell, 44 N.H.. 
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or an assignee of a contract or undertaking,*? made 
on Sunday, taking without notice of that fact or 
of circumstances to put him on inquiry has been 
held unaffected by its illegality and entitled to en- 
force it according to its terms, at least where the 
obligor has acted to mislead him as to its character 
as by misdating a written contract;** and, under 
like circumstances, a bona fide purchaser of prop- 
erty transferred to a prior party in the chain of 
title under a conveyance executed on Sunday takes 
a title unaffected by the illegality of that trans- 
action.?+ However, the defense of illegality is avail- 


SUNDAY 


day transaction 


able against an assignee or indorsee not a holder 


731. 


Ala.—Moseley v. Selma Nat. Bank, 
57 So. 91, 3 Ala.App. 614. See Salt- 
marsh y. Tuthill, 13 Ala. 390 (dictum 
to same effect). 


Ark.—Trieber v. Commercial Bank, 
31 Ark. 128. 


Ga.—Ball v. Powers, 62 Ga. 757 [foll 
Harrison v. Powers, 76 Ga. 218]. 


Iowa.—Gooch vy. Gooch, 160 N.W. 
333; 178 Iowa. 902, L.R.A.1917C 582; 
Leightman v. Kadetska, 12 N.W. 736, 
58 Iowa 676, 43 Am.R. 129; Clinton 
Nat. bank v. Graves, 48 Iowa 228. 


Ky.— Gray Tie, etc., Co. v. Farm- 
ers’ Bank, 60 S.W, 537, 109 Ky. 694. 


Me.—Cumberland Bank v. Mayber- 
ry, 48 Me. 198. 


. Mass.—Gordon. v. Levine, 83 N.E. 
861, 197 Mass. 263, 125 Am.S.R. 361, 
15 L.R.A.N.S. 243; Cranson v. Goss, 
107 Mass. 439, 9 Am.R. 45. Compare 
Stevens v. Wood, 127 Mass. 123 (hold- 
ing that a demand note, under Gen. 
St. c 53 §.10, was oyten to the same de- 
fenses in the hands of an indorsee as 
if held by the promisee, and hence 
that the Sunday execution could be 
used in defense). 


Mich.—Vinton v. Peck, 14 Mich. 287. 


N.H.—State Capital Bank v. Thomp- 
son, 42 N.H. 369. 


Pa.—Waverley First Nat. Bank v. 
Furman, 4 Pa.Super. 415. 


Wis.—Knox vy. Clifford, 38 Wis. 
656. 
Eng.—Begbie v. Levi, 1 Cromp.& 


J. 180, 148 Reprint 1383. 
Ont.—Crombie v. Overholtzer, 11 U. 


C.Q.B. 55; Houliston v. Parsons, 9 
U.C.Q.B. 681: 
[a] Estcppel of indorser.—The in- 


dorser of a promissory note has been 
held to be estopped to set up against 
the indorsee the fact that the note 
was executed on Sunday, since the 
former, by his indcrsement, war- 
rants the existence and legality of the 
contract which he undertakes to as- 
sign. Prescott National Bank y. But- 
ler, 32 N.E. 909, 157 Mass. 548. 


[b] Bven though statute expressly 
declares Sunday sales void and the in- 
strumient was given as consideration 
for such a void sale, the rule has been 
held to apply. Crombie v. Overholtz- 
er,’ 12°U.C.@: By :(Ont:) 165. 


fea Johns v. Bailey, 45 Iowa 241, 
4, 5 


. “A contract made on Sunday is not 
a nullity. ... When such a contract 
is spoken of as being void, the lan- 
guage is understood to mean voida- 
ble, that is, it may be defeated, can- 
not be enforced by action. ... We 
know of no reason why a written con- 
tract made on Sunday may not be 
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For later cases, developments and changes in the law see Annotations, same title.an@ section number, 


transferred by proper writing. . Sure- 
ly such a transfer would be valid \be- 
tween the parties thereto. If the con- 
tract is not a nullity, it may be trans- 
ferred. When transferred, what are 
the rights of the parties? If the as- 
signee took no part in the inception of 
the contract, and had no notice of its 
turpitude, he did not violate the law 
forbidding the execution of the in- 
strument. He is not particeps crimi- 
nis with the obligor. The rule, ex 
turpi causa non oritur actio, will not 
avail to protect a wrong-doer against 
an innocent party whose rights have 
been acquired without notice of the 
violation of law. The courts will af- 
ford relief where parties to an illegal 
contract are not in pari delicto.” 
Johns v. Bailey, supra [quot Gooch v. 
Gooch, 160 N.W. 333, 335, 178 Iowa 
902, E.R.A.1917C 582]. 


33. Ala.—Moseley v. Selma Nat. 
Bank, 57 So. 91, 3 Ala.App. 614. 


Iowa.—Clinton Nat. Bank vy. Graves, 
48 Iowa 228; Johns v. Bailey, 45 Iowa 


. 


Me.—Cumberland Bank yv. Mayber- 
ry, 48 Me, 198. 


Mich.—Vinton vy. Peck, 14 Mich. 287. 


Pa.—Waverley First Nat. Bank v. 
Furman, 4 Pa.Super, 415. 


Wis.—Knox v. Clifford, 38 Wis. 656. 


See Trieber v. Commercial Bank, 31 
Ark. 128; Begbie v. Levi, 1 Cromp. 
& J. 180, 148 Reprint 1383 (both to 
same effect); Ball v. Powers, 62 Ga. 
757 [foll Harrison v. Powers, 76 Ga. 
218] (similar holding as to acceptance 
by drawee without indication that the 
acceptance was on Sunday). 


And see cases supra notes 31, 32. 


“The great weight of authorities 
seem to hold that one who gives to 
an instrument a legal date thereby 
authorizing innocent parties to deal 
with it as such cannot be heard to 
deny the legality of date in a suit 
against him by an innocent holder 
who came into possession as a bona 
fide purchaser for value, without no- 
tice. It would seem that this rule, 
as applicable to commercial paper, is 
essentially just and based on sound 
reason. By intentionally giving a 
negotiable note a false date, so as to 
make it appear valid on its face the 
maker holds it ovt and represents it 
to be a valid instrument, and invites 
all parties to deal with and treat it as 
his legal act and binding obligation. 
Giving the note a false date for this 
purpose, if not an express representa- 
tion of its validity that would estop 
the maker from denying its legality 
of date as against an innocent hold- 


er, is a representation necessarily im-° 


plied from the circumstance, and 
there is no real difference between the 
express and implied representation.” 
Moseley v. Selma Nat. Bank, 57 So. 


in good faith nor a bona fide purchaser to the same 
extent as against the original promisee.*° 
rules apply where the illegal transaction consists 
of a Sunday indorsement instead of original execu- 
tion on Sunday.?® 
full knowledge of the circumstances has as good a 
position as the party to the illegal transaction under 
whom he holds.*? 
a delivery or transfer executed pursuant to a Sun-_ 


Similar 


Even a subsequent taker with 


Third persons cannot disregard_ 


nor have it set aside merely be- 


cause the transaction was illegal under the Sunday 
acts,?8 nor can they object to the sufficiency of in- 


91, 93, 3 Ala.App. 614. 


34 Love v. Wells, 25 Ind. 503, 87 
Am.D. 875; Mann y. United Motor 
Boston Co., 116 N.H. 239, 226 Mass. 
495. 


35. Ball v. Powers, 62 Ga. 757 [foll 
Harrison v. Powers, 76 Ga. 218]; Al- 
len v. Deming, 14 N.H. 233, 40 Am.D. 
179. See Stevens v. Wood, 127 Mass. 
123 (to same effect). 


[a] Wature of consideration.—For 
the purpose of rendering Sunday ne- 
gotiable paper enforceable, it has 
been held, it is not required that the 
transferee be a taker for a valuable 
consideration, but it is sufficient that 
he take on a good consideration, such 
as past services, or love and affection, 
if he be of kin to the transferor. 
Gooch v. Gooch, 160 N.W. 333, 178 
Iowa 902, L.R.A.1917C 582, 


[b] Transfer after maturity.—A 
person accepting indorsement of a 
Sunday note without notice of the 
illegality attending its making has 
been held, in at least.one jurisdiction, 
to be entitled to enforce the instru- 
ment, even though the indorsement 
is made after maturity of the instru- 
ment. Leightman v. Kadetska, 12 N. 
W. 736, 58 Iowa 676, 43 Am.R. 129. 


36. Saltmarsh v. Tuthill, 13. Ala. 
390; Heise v. Bumpass, 40 Ark. 545; 
Greathead v. Walton, 40 Conn, 226. 


37. Smith v. Foster,.41 N.H. 215. 
See Foster v. Weoten, 7 So. 501, 67 
Miss. 540 “(dictum to same effect); 
Block v. MeMurry, 56 Miss, 217, 31 ° 
Am.R. 357 (to same effect). 


38. Ark—Blass v. Anderson, 22 S. 
W. 94, 57 Ark. 483. 


Me.—Greene v. Godfrey, 44 Me. 25. 


Mass.—Horton v. Buffinton, 105 
Mass, 399. 


Miss.—Foster v. Wooten, 7 So. 501, 
67 Miss. 540. 


N.H.—Smith v. Foster, 41 N.H. 215; 
Smith v. Bean, 15 N.H. 577. : 


N.D.—Rosenbaum v, Hayes, 86 N. 
W. 978, 10°N.D.°311. 


Okl.—Wilson’s v. Jackson, 263 P. 
107, 128 Okl. 299, 300 [quot Cyc]. 


Preemie ang ES v. Harbaugh, 78 Pa. 
3. 


Wis.—Moore vy. Kendall, 2 Pinn. 99, 
1 Chanadl. 33, 52 Am.D. 145. 


But see Hooper v. Edwards, 25 Ala. 
528, 18 Ala. 280 (holding that a trans- 
fer of property with bill of sale, con- 
summated on Sunday, could be set 
aside in favor of an elder creditor un- 
less the transaction constituted mat- — 
ter of necessity). 


[a] Assignment of account.—A 
third person, not a party to the con- 
tract of assignment of an acount, 
cannot dispute its validity on the 
ground that it was made on Sunday. 
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struments executed and delivered on that day,?® nor 
eseape liability, for injuries to property so deliv- 
ered, arising on grounds having no relation to the 
contract.4® An indorsement of a negotiable instru- 
ment on Sunday is so far available to the promisee 
therein, however, that he can take advantages of 
its illegality to limit the indorsee’s rights to such 
as belong to a mere holder without indorsement.! 


Contracts contemplating Sunday performance. 
Moreover, to the same extent as is the fact of the 
consummation of contracts on Sunday,*? the cir- 
cumstance that they contemplate or require per- 
formance on the Sabbath of acts forbidden by the 
Sunday laws is unavailable to aid or relieve third 
persons who are strangers to the agreement.*® 


[§ 76] 7. Actions—a. Right of Action. In the 
absence of some prevailing statute altering the 
rule,** the question whether a contract made or 
transaction performed on Sunday, or a contract 
contemplating Sunday performance, affords any right 
of action depends primarily, of course, on the le- 
gality of the contract or transaction involved, un- 
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der the laws governing the determination of that 
matter.*> If neither the acts and transactions done 
on Sunday nor the Sunday performance constituting 
the subject of the contract is such as to render the 
transaction illegal at its inception, or if the Sun- 
day conduct involved in its formation has been suf- 
ficiently renewed or ratified on another day to es- 
tablish an obligation between the parties, the eon- 
tract or transaction is not tainted with illegality and 
is enforceable in the same manner and to the same 
extent as a contract or transaction on any other 
day.*® However, the contrary result is reached 
where contracts or transactions, illegal at their in- 
ception and not established by any subsequent ac- 
tion of the parties, are concerned, at least where 
the situation is not complicated by questions of 
total execution of the contract or transaction or of 
the rights of third persons,*7 and it has commonly 
been declared by the courts that no action can be 
maintained in a court of law or equity for the en- 
forcement of, or relief from, such contracts and 
transactions,*® although there are some instances 
in which courts of equity have taken cognizance of 


Tennent-Stribling Shoe Co. v. Roper, 
DAP 39. 36 IEICLA A455, 


[b] Sufficiency of transfer.— 
Where the transferor does all that he 
can do on Sunday toward completing 
a transfer, as where he prepares and 
delivers a written assignment of 
property, the fact that there is no 
actual physical transfer of possession 
has been held insufficient to alter the 
rule. Wilson’s v. Jackson, 263 P. 107, 
128 Okl. 299. 


[ce] Im Michigan, where the rule 
is followed that the fact of a con- 
tract’s being executed does not alter 
the position of the parties, it has been 
held that third persons could disre- 
gard a transfer executed pursuant to 
a Sunday contract and enforce the 
same rights in the same manner 
against the property involved as 
though no agreement or transfer had 
occurred. <Aspell v. Hosbein, 57 N.W. 
27, 98 Mich. 117. 


[d] Mlegality not fraud.—The 
fact that a Sunday transaction is con- 
trary to law and incapable-of serving 
as a basis of enforceable rights does 
not show that it is fraudulent as to 
ereditors. Blass v. Anderson, 22 S. 
Ww. 94, 57 Ark. 483; Smith v. Bean, 15 
NEE 5. 


39. Richardson v. Kimball, 28 Me. 
463; Swisher v. Williams, Wright 
(Ohio) 754. But see Chapman v, Cul- 
lifer, 120 So. 297, 23 Ala.App. 31 (hoid- 
jing that an attaching creditor was not 
affected by the claim of a prior chat- 
tel mortgagee under an invalid chat- 
tel mortgage executed on Sunday, pos- 
session of the mortgaged property be- 
ing retained by the mortgagor). 


[a] Assumption of obligation.— 
Where a third person accepts a con- 
veyance of property, expressly assum- 
ing and agreeing to pay as part of the 
consideration encumbrances thereon 
created by a Sunday transaction he is, 
by such assumption, estopped to as- 
sert the invalidity of the Sunday 
transaction. Hill v. Longe, 115 A. 
237, 95 Vt. 441. 

40. Bryant v. Biddeford, 39 Me. 
193. 

[a] Conversion.—W here plaintiff 
jllegally hired property of another 
on Sunday, and took it with shim to 
a hotel where he stayed over night in- 
trusting the property to the innkeep- 


er for safe-keeping, and where the 
property was lost and not returned by 
the innkeeper, the illegal contract of 
bailment on Sunday under which 
plaintiff held the property was no de- 
fense to defendant innkeeper in an ac- 
tion for the value of the property 
Wee Cox v. Cock, 14 Allen (Mass.) 


Liability for injuries inflicted on 
Sunday generally see infra § 85. 


41. Benson v. Drake, 55 Me. 555. 
a See supra text and notes 38— 


43. See case infra this note. 


[a] Thus a third person cannot 
escape liability tor injuries to prop- 
erty, whose contemplated unlawful 
use on Sunday is the subject matter 
of a contract, by reason of the il- 
legality and invalidity of such con- 
pa Bryant v. Biddeford, 39 Me. 
93. 


44. See cases infra this note. 


{a] Statutes providing that Sun- 
day contracts shail not be void op- 
erate to make contracts or transac- 
tions on that day capable of serving 
as the basis of an action, even though 
making them involves the perform- 
ance of acts illegal under the Sunday 
observance laws. Wooldridge’ v. 
Wooldridge, 72 S.H.'654, 69 W.Va. 554, 
Ann.Cas.1913B 653. 


[b] Statutes expressly declaring 
Sunday conteacts void render them 
incapable of serving as the basis of 
an action, even though the acts in- 
volved in their formation be not il- 
legal under the Sunday observance 
laws. Wadsworth v. Dunnam, 23 So. 
699, 117 Ala. 661. 


45. What law governs validity of 
Sunday contracts and transactions 
see supra § 65. 


46. See cases infra this note; 
passim supra §§ 66-75. 


[a] Bailment.—(1) Where a _ con- 
tract of bailment, although made on 
Sunday, is lawful to the extent of 
ths use for which the property is 
bailed, but the bailee, after making 
such use, continues to use it in the 
performance of acts which are illegal, 
whereby the property is injured, dam- 
ages are recoverable by the bailor. 
Fisher y. Kyle, 27 Mich. 454. (2) 


and 


Where a Sunday bailment is made un- 
der such circumstances that the 
bailor’s conduet is not illegal, and 
hence does not prevent enforcement 
by him, the bailor can recover for 
injuries to the property by reason 
of a failure of the bailee to exercise 
the care required of him. Powers v. 
Brooks, 7 Ky.L. 204. 


[b] Warranty.—(1) A warranty 
on a sale of property, not illegal by 
the Sunday laws, at least as to the 
person seeking enforcement, will sup- 
port a recovery. Bloxsome y. Wil- 
liams, 3 B. & C, 232, 10 H.C.L. 113, 107 
Reprint 720. (2) Where the owner of 
goods proposed to warrant them, dur- 
ing negotiations on Sunday, but the 
sale was not concluded until the next 
day, the warranty arose only as part 
of and at the time of Sale, and was 
not void because proffered on Sunday 
and not expressly repeated afterward. 
Evert v. Kleimenhagen, 60 N.W. 851, 
6° S2D.2.21. 


[ec] Services furthering illegal op- 
eration on Sunday.—A recovery may 
be had for work done on secular days, 
but used on Sundays, where there is 
no evidence showing knowledge on 
the part of plaintiff of the unlawful 
use. Cornelius v. Reiser, 18 N.Y.S. 
113 [rearg den 18 N.Y.S. 304]. 


[ad] Action of deceit on Sunday 
representations.—(1) It has been held 
that, where negotiations for a con- 


‘tract are carried on on a Sunday, dur- 


ing the course of which misrepre- 
sentations are made to induce the con- 
tract, and where the contract itself is 
completed on a subsequent secular 
day, the misrepresentations made on 


. Sunday during the course of the ne- 


gotiations are capable of serving as 
a ground of recovery for deceit. 
Mann v. Becker, 176 N.W. 765, 171 
Wis. 121. But see Plaisted v. Palmer, 
63 Me. 576 (dictum to contrary). (2) 
Where fraudulent representations in- 
duce a Sunday sale, it has been held 
that an action of deceit on such rep- 
resentations is maintainable after a 
subsequent sufficient ratification. 
Corey v. Boynton, 72 A, 987, 82 Vt. 
257. 

47. See cases passim supra §§ 66- 
75; and cases infra notes 48-59, 


48. Ala,—Dodson v. Harris, 10 Ala. 
566; O’Donmell v. Sweeney, 5 Ala. 
467, 39 Am.D. 336. 
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them as a basis of rights.*® 


or the consideration paid.>? 


Ga.—Ellis v. Hammond, 57 Ga. 179. 


Iowa.—Gunderson v. Richardson, 8 
N.W. 683, 56 Iowa 56, 41 Am.R. 81; 
Pike v. King, 16 Iowa 49. 


Ky.—Hofgesang v. Silver, 
(2d) 185, 223 Ky. 101. 


Me.—Pope vy. Linn, 50 Me. 83; Mort- 
on v. Gloster, 46 Me. 520. 


Mass.—Mann v. United Motor Bos- 
ton Co., 116 N.E. 239, 226 Mass, 495; 
Gordon v. Levine, 83 N.E. 861, 197 
Mass. 263, 125 Am.S.R. 361, 15 L.R.A. 
N.S. 248; Myers v. Meinrath, 101 
Mass. 366, 3 Am.R. 868; Gregg v. Wy- 
man, 4 Cush. 432. See Hall v. Cor- 
coran, 107 Mass, 251, 9 Am.R. 30 (rec- 
ognizing rule). 


Mich.—Brazee vy. Bryant, 15 N.W. 
49, 50 Mich. 136. 


Miss.—Foster v. Wooten, 7 So. 501, 
67 Miss. 540. 


N.H.—Harriman v. Bunker, 106 A. 
499, 79 N.H. 127; Chenette v. Teehan, 
63 N.H. 149. 


N.J.—Foster v. Behre, 146 A. 672, 
7 ~*N«.J.Misc. 623. 


Pa.—Williams v. Philadelphia Rap- 
“id Transit Co., 101.A. 748, 257 Pa. 354; 
Smryers vy. McMahon, 71 Pa.Super. 142; 
Thomas v. Van Dyke, 23 Pa.Co. 385; 
Lee v. Drake, 10 Pa.Co, 276. 


Tenn.—Berry v. Planters’ Bank, 3 
Tenn.Ch, 69. 


vVt.—Adams v. Gay, 19 Vt. 358. 


Wis.—Kremsreiter v. -Boddenhagen, 
173 N.W. 295, 169 Wis. 515; Jacobson 
v. Bentzler, 107 N.W. 7, 127 Wis. 566, 
115 Am.S.R. 1052) 4 L.R.A.N.S. 1151; 
Pearson vy. Kelly, 100 N.W. 1064, 122 
Wis. 660; Cohn v. Heimbauch, 56 N. 
W. 688, 86 Wis. 176, 


[a] Reason for rule.—‘‘The ground 
on which a party to a transaction 
which takes place on Sunday is de- 
nied a remedy is because of the doc- 
trine of ex turpi causa non oritur 
actio.” Mann v. United Motor Bos- 
ton Co., 116 N.E. 289, 226 Mass. 495. 


[b] Particular forms of action 
held unavailable include: (1) As- 
sumpsit for goods sold and delivered. 
Dodson v. Harris, 10 Ala. 566; Pike v. 
King, 16 Iowa 49; Ladd v. Rogers, 11 
Allen (Mass.) 209; Schuman vy. Drab, 
12 Sask.L. 409, 49 Dom.L.R. 57. But 
see A. Goletti, Inc., v. Andrew Gray 
Co., 88 So. 175, 125 Miss. 646 (con- 
trary holding where delivery was 
made not on Sunday when the bargain 
was entered into but on a subsequent 
week day); Gist v. Johnson-Carey 
Co., 147 N.W. 1079, 158 Wis. 188, Ann. 
Cas.1916E 460 (to same effect); Cros- 
son v. Bigley, 12 Ont.A. 94 (dictum 
to contrary). (2) Money loaned. 
Jacobson v. Bentzler, 107 N.W. 7, 127 
Wis. 566, 115 Am.S.R. 1052, 4 L.R.A. 
N.S. 1151; Troewert v. Decker, 8 N. 
W. 26, 51 Wis. 46, 36 Am.S.R...808. 
(3) Money had and received, Finn y. 
Donahue, 85 Conn. 216. Contra Brazee 
v. Bryant, 15 N.W. 46, 50 Mich. 129. 
(4) Actions on promissory notes 
(O’Donnell v, Sweeney, 5 Ala. 467, 39 
Am.D. 336; Allen v. Deming, 14 N.H. 
133, 40 Am.D. 179) (5) or other special 


3 S.W. 


The courts will neither 
enforce nor give damages for breach of such void 
contracts,®°® nor, in most jurisdictions, will they en- 
tertain actions to recover back the property sold 
It has been said that 
whether a claim not directly on, but connected with, 
an illegal Sunday transaction can be maintained in 
a court of law depends on whether plaintiff must 


SUNDAY 


contracts (Pike v. King, 16 Iowa 49; 
Strouse v. Lanctot, (Miss.) 27 So. 
606; Bernard v. Lupping, 32 Mo. 341; 
Chenette v. Teehan, 63 N.H.. 149; 
Brunnett v. Clark, Sheld. (N.Y.) 500; 
Berrill v. Smith, 2 Miles (Pa.) 402; 
Pearson v. Kelly, 100 N.W. 1064, 122 
Wis. 660; Bronfman v. Dutchzesan, 
12 Sask.L. 402). (6) Trover or con- 
version for goods gold or exchanged 
on Sunday. Dodson v. Harris, 10 Ala. 
566; Myers v. Meinrath, 101 Mass. 
366, 3 Am.R. 368. But see Ladd v. 
Rogers, 11 Allen (Mass.) 209 (dictum 
to contrary). (7) Replevin of such 
property. Kelley v. Cosgrove, 48 N. 
Wi 9198 83" Lowa 2295 ot) Lei Event Cho's 
Foster v. Behre, 146 A. 672, 7 N.J.Misc. 
623. (8) Specific performance.  Sil- 


ver v. Shulman, 181 N.W. 1006, 213° 


Mich. 241; County Engineering Co. 
v. West, 102 A. 668, 88 N.J.Eq. 109. 


[ec] Equity will enjoin enforce- 
ment of rights asserted as arising un- 
der a Sunday transaction, the other 
elements for injunctive relief being 
present, since it is not thereby af- 
fording recovery or relief by or based 
on the contract but simply recogniz- 
ing its invalidity. De Forth v. Wis- 
consin, etc.,-R. Co., 9 N.W. 17, 52 Wis. 
320, 38 Am.R. 737. See Fallis v. Dal- 
thaser, 4 Alta.L. 361, 4 Dom.L.R. 705, 
21 West.L. 171, 2 West.Wkly. 132 
(granting an application to discharge 
a caveat founded on a Sunday option 
for the purchase of lands). 


49. See cases infra this note. 


[a] Injunction.—Equity will en- 
join the collection of an unjust judg- 
ment obtained without defendant’s 
knowledge after an agreement for set- 
tlement and discontinuance with 
plaintiff, although such agreement is 
void by reason of being made on Sun- 
day as, although void, such an agree- 
ment cannot be used to perpetrate a 
ae Blakesley v. Johnson, 13 Wis. 


[b] Cancellation.—It has been 
held that an instrument executed on 
Sunday may be canceled in equity al- 
though the time of execution be a 
legal defense, where on its face it pur- 
ports to have been executed on an- 
other day and throws a cloud on title 
from which a court of law can give 
no specific relief. Smith v. Pearson, 
24 Ala, 355. 


50. Iowa.—Kelley v. Cosgrove, 48 
N.W. 979, 83 Iowa 229, 17 L.R.A. 779. 


Kan.—Ewing v. Halsey, 272 P. 187, 
127 Kan, 86. 
Ky.—Slade v. Arnold, 53 Ky. 232. 


Me.—Carson vy. Calhoun, 64 A. 838, 
101 Me. 456. 


Shere v. Swift, 113 Mass. 


Miss.—Strouse vy. Lanctot, 27 So. 
606. 
Ye ania sy v. Lupping, 32 Mo. 
0 . 


N.H.—Chenette v. Teehan, 63 N.H. 
149; Allen v. Deming, 14 N.H. 133, 40 
Am.D. 179. 


to support his position is of no consequence; 


[§ 76 


bring in the illegal transaction to aid him in mak- 
ing out his case;°? I 
that plaintiff should be the one who discloses the 
transaction and, if the illegality lies directly in 
the course of events which give rise to the suit, and 
is inseparably connected with the cause of action, 
whichever of the parties may- or must disclose it 


but it is not really material 
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if, 


N.J.—Crocket v. Vanderveer, 3 N. 
J.Liaaw 856. 


N.Y.—Brunnett v. Clark, Sheld. 500. 


Ohio.—Fountain Square Theater 
Co. v. Evans, 4 OhioS.&C.P. 151, 3 
OhioN.P. 245. 


Pa.—Linden y. 
Reg. 101. 


Wis.—Pearson v. Kelly, 100 N.W. 
1064, 122 Wis. 660. 


Sask.—Bronfman y. Dutchzesan, 12 
Sask.L. 402; Farrell v. Sawitski, 
[1929] 4 Dom.L.R. 289. 


oe see cases infra notes 54, 56, 58, 


Hicks, 2 Luz.Leg. 


[a] Entire contract.—Where a 
contract, illegal as calling for or con- 
templating performance on Sunday 
among other days, is entire, or where, 
although divisible, plaintiff sues for 
an entire breach, no damages are re- 
coverable for breach of any of the 
contract. Handy v. St. Paul Globe 
Pub. Co., 42 N.W. 872, 41 Minn. 188, 
16 Am.S.R. 695, 4 L.R.A. 466; Wil- 
liams v. Hastings, 59 N.H. 373; Foun- 
tain Square Theater Co. v. Evans, 4 
OhioS.&C.P. 151, 3 OhioN.P. 245. 


[b] Bffect of failure to urge de- 
fense.—Where a promissory note 
with surety, and an agreement to 
indemnify the surety, were illegally 
made on Sunday, and the surety, sub- 
sequently sued on the note, forebore 
making the defense of invalidity and 
suffered judgment to go against him, 
such conduct was insufficient to give 
efficacy to the agreement of indem- 
nity so as to render it enforceable 
against the principal maker of the 
note. Hill v. Sherwood, 3 Wis. 343. 


[ec] Loss of profits—Lessees of 
land for baseball purposes, who with 
their lessor were compelled in suit by 
adjoining landowner to remove a 
fence around part of it, cannot recov- 
er damages against their lessor for 
loss of the use of the premises for 
baseball purposes, based on profits 
made on Sunday in violation of stat- 
ute. Kremsreiter vy. Boddenhagen, 
173 N.W. 295, 169 Wis. 515. 


51. See supra § 69. 


52. Pike v. King, 16 Iowa 49; 
Prerts v. McMahon, 71 Pa.Super. 
142. 


53. Plaisted v. Palmer, 63 Me. 576; 
Myers v. Meinrath, 101 Mass. 366, 3 
Am.R. 368; Smith v. Rollins, 11 R.I. 
464, 23 Am.R. 509. See Lee v. Drake, 
10 Pa.Co. 276 (recognizing rule). 


[a] Enjoining enforcement of a 
petition for the issue of bonds to aid 
in the construction of a railroad on 
the ground that the required number 
of signatures were not affixed on any 
secular day will not be denied merely 
because the railroad, in establishing 
its right, would not have to show the 
Sunday transaction, the circumstanc- 
es being inseparably linked with the 
existence of its right and being fatal 
by whichever party shown. De Forth 
v. Wisconsin, etc., R. Co., 9 N.W. 17, 
52 Wis. 320, 38 Am.R. 737. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


— 


Ree 
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in any case, plaintiff must rely on the unlawful 
agreement to support his case, he must fail,®+ but 
‘if he can show a complete cause of action without 
reliance on the illegal transaction, although that may 
incidentally appear and even may be important as 
explanatory of other facts in the case, the illegality 
does not impair his right of recovery.** 
tue of these rules, one cannot ordinarily, disregard- 
ing the special contract made on Sunday, or in con- 
templation of Sunday performance, sue and recov- 
er on an implied promise respecting the same sub- 
ject matter,®® although there are some apparent ex- 


54 Grant- v. McGrath, 15 A: 370, 
56 Conn. 333; Frost v. Plumb, 40 Conn. 
111, 16 Am.R. 18; Finn v. Donahue, 
35 Conn. 216; Morton v. Gloster, 46 
Me. 520; Way.v. Foster, 1 Allen 
(Mass.) 408; Gregg v. Wyman, 4 Cush. 
(Mass.) 322, 326; Whelden v. Chappel, 
8 R.1I. 230, 238. See Hall v. Corcoran, 
107 Mass. 251, 9 Am.R. 30; Woodman 
v. Hubbard, 25 N.H. 67, 57 Am.R. 310 
(recognizing rule). And see cases su- 
pra notes 52, 53. 


“Tt makes no difference that the il- 
legal act is only one of a series of 
facts necessary to sustain the claim. 
‘The action must equally fail and a 
court must exclude it from consider- 
ation.” Whelden v. Chappel, supra. 


“If the plaintiff's own illegal act 
forms one link in his chain of title, 
that is a defective link, which cannot 


hold the chain together, and the 
whole must fail.” Gregg v. Wyman, 
supra. 

55. Conn.—Frost. v. Plumb, 40 


©Oonn. ttl); 16 ‘Am.R.18. 


Iowa.—Kinney v. McDermott, 8 N. 
W. 656, 55 Iowa 674, 39 Am.R. 191. 


Mass.—Cox v. Cook, 14 Allen 165. 


N.H.—Woodman y. Hubbard, 25 N. 
H. 67,-57 Am.R. 310. 


Wis.—Gerretson v. Rambler Ga- 
rage Co., 136 N.W. 186, 149 Wis. 528, 
40 L.R.A.N.S.: 457. 


And see cases. infra notes 60-62, 
64, 65. 


_56. Conn.—Finn vy. Donahue, 
‘Conn. 216. ; 


Iowa.—Pike y. King, 16 Iowa 49. 
Me.—Plaisted v. Palmer, 63 Me. 576. 


35 


Mass.—Ladd v. Rogers, 11 Allen 
209. 
But see A. Goletti, Inc, v. An- 


drew Gray Co., 88 So. 175, 125 Miss. 
646 (contrary holding where the im- 
plication of a promise is founded on 
conduct on week days, and not on 
Sunday). 


Wis.—Troewert v. Decker, 8 N.W. 
26, 51 Wis. 46, 36 Am.S.R. 808. But 
see Gist v. Johnson-Carey Co., 147 N. 
W. 1078, 158 Wis. 188, Ann.Cas.1916E 
460 (dictum to contrary effect). 


Sask.—Schuman yv. Drab, 12 Sask.L. 
409, 49 Dom.L.R. 57. 


And see cases supra § 67 note 56. 
57. See cases infra this note. 


[a] Work and labor done.—(1) It 
is quite generally held that, where 
the parties contract on Sunday _ for 
the doing of work and the work is 
later done on week days by the con- 
tractor and the benefit retained by 
the employer, the latter, by accept- 
ing and retaining the benefit, becomes 
obligated to pay for its value, such 
value being recoverable in an action 
based on the work and labor done 
(Bollin v. Hooper, 86 N.W. 795, 127 
Mich, 287. And see cases supra § 68 


SUNDAY 


By vir- 
or for damages, 


note 96) (2) but such an action is not 
maintainable as to work performed on 
Sunday in violation of the law (Bern- 
hardt v. Federal Terra Cotta Co., 101 
S.E. 588, 24 Ga.App. 635; Carson v. 
Calhoun, 64 A. 838, 101 Me. 456; 
Stewart v. Thayer, 49° N.E. 1020, 170 
Mass. 560; Barney v. Spangler, 109 
S.W. 855, 181 Mo.App. 58; Williams 
v. Hastings, 59 N.H. 373; Watts v. 
Van Ness, 1 Hill (N.Y.) 76). 


[b] Compensation for property 
rented or hired.—(1) Where property 
rented or hired on a, Sunday is occu- 
pied by the tenant subsequently on 
week days, it has been held that that 
fact may entitle the owner to recov- 
er compensation at least for its use 
and occupation (O’Brien vy. Shea, 95 
N.E. 99, 208 Mass. 528, Ann.Cas.1912A 
1030. And see cases supra § 68 note 
97); (2) but where the property is 
let for use and is actually used on 
Sunday and in violation of the Sun- 
day observance laws, no compensa- 
tion for its use is recoverable (Nodine 
v. Doherty, 46 Barb. (N.Y.) 59). 


58. Ky.—Murphy vy. Simpson, 
Koy .2oaue 

Minn.—Finley y. Quirk, 
194, 86 Am.D. 93. 

Miss.—Grapico Bottling Co. vy. En- 
nis, 106 So. 97, 140 Miss. 502, 44 A.L. 
Boye Wee : i 


N.Y.—Northrup v. Foote, 14 Wend. 
248. 


Pa.—-Thomas v. Van Dyke, 23 
Cort385. 


Vt.—Lyon v. Strong, 6 Vt. 219. 


IEeng.—Fennell v. Ridler, 5 B.&C. 
406, 11 H.C.L. 517, 108 Reprint 151. 
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9 Minn. 


Pa. 


See Hulet v. Stratton, 5 Cush. 
(Mass.) 539; Cook v. Carmichael, 3 
Tenn.Civ.A. 477 (both recognizing 
rule). 


But see Knights v. Brown, 45 A. 
827, 98 Me. 557 (holding a return of 
the consideration necessary under a 
statute to defeat such action, but rec- 
ognizing that in that event it does 
not lie). 


[a] Set-off.—Claims for breach of 
warranty in Sunday sales are not’ 
available as a set-off to a judgment 
confessed under a clause in the pur- 
chase-money note. Thomas vy. Van 
Dyke, 23 Pa.Co. 385. 


[b] Ratification or renewal.—(1) 
It has been held, however, where a 
Sunday contract had been ratified on 
a subsequent day, that such action 
could be maintained. Adams v. Gay, 
19 Vt. 358. (2) On the other hand, 
it has been held that, where, on a Sun- 
day, the parties made a sale with ex- 
press warranty of the property by the 
seller, and, on a later day, renewed 
the sale, but without any stipulation 
of the warranty by the seller, the 
warranties on the illegal sale were 
not available to the purchaser as 
warranties on the renewal contract. 
Bradley v. Rea, 103 Mass. 188, 4 Am. 


[60 C.J.] 1123 


ceptions to the rule;57 an action is not maintaina- 
ble on a warranty made during the course of an 
illegal sale or exchange of property on Sunday ;°% 
neither is an action maintainable for damages re- 
sulting from fraudulent representation made during 
such a transaction.®® 


Bailment. In regard to an action for conversion, 


based on injury to property ille- 


gally hired or otherwise bailed to another on Sun- 
day, or for illegal use on Sunday, by using the prop- 
erty beyond the time fixed for the bailment,®° or 
by otherwise exceeding the terms of bailment,®! 


R. 524. 


Breach of warranty generally see 
Sales §§ 773-869. 


59. Conn.—Grant v. 
A. 370, 56 Conn, 333. 


Iowa.—Gunderson y. Richardson, 8 
N.W. 683, 56 Iowa 56, 41 Am.R. 81. 


Oe ee v. Palmer, 63 Me. 


Mass.—Cardoze v. Swift, 113 Mass. 
250; Robeson y. French, 12 Metc. 24, 
45 Am.D, 236. 


N.Y.—Northrup v. Foot, 14 Wend. 
248. But see O’Shea y. Kohn, 33 Hun 
114 [aff 97 N.Y. 644) mem] (dictum to 
the contrary, at least as to cases of 
obtaining property by false represen- 
tations of identity). 


Pa.—Smyers v. McMahon, 71 Pa.Su- 
per. 142. 


See Cook v. Carmichael, 3 Tenn.Civ. 
A. 477 (recognizing rule). 


[a] Ratification or renewal.—It 
has been held, however, where a Sun- 
day contract had been ratified on a 
subsequent day, that such action 
could be maintained. Adams vy. Gay, 
LOVES SS. 


[b] That fraud was in violation 
of specific statutory provision does 
not prevent defendant from asserting 
the illegality of the sale as a defense, 
Gunderson y. Richardsen, 8 N.W. 683, 
56 Iowa 56, 41 Am.R. 81. 


Actions for deceit generally see 
Fraud, §§ 125-272. 


60. Stewart v. Davis, 31 Ark, 518; 
Morton v. Gloster, 46 Me. 520. 


McGrath, 15 


61. Conn.—Frost v. Plumb, 40 
Conn, 111, 16 Am.R. 18. 
Iowa.—Doolittle v. Shaw, 60 N.W. 


§21, 92 Iowa 348, 54 Am.S.R. 562, 26 
TRA S66. 


Mass.—Hall v. Corcoran, 107 Mass. 
251, 9 Am.R. 30 [Loverr Gregg v. Wy- 
man, 4 Cush. 322]. 


N.F,—Woodman y. Hubbard, 25 N. 
ER On; SuieAim. ty. ole. 


N.J.—Newbury vy. Luke, 52 A. 625, 
68 N.J.Law 189. : 


N.Y.—Fine v. Sedacca, 179 N.Y.S. 
68. See Bertholf v. O’Reilly, 8 Hun 
16 [aff 74 N.Y. 509] (to same effect). 


Wis.—Matta v. Katsoulas, 212 N.W. 
261, 192 Wis. 212, 50 A.L.R. 291. 


Contra Smith v. Rollins, 11 R.I. 464, 
23 Am.R. 509; Whelden vy. Chappel, 8 
Bake s23805 


[a] Money deposited on a Sunday 
for safe-keeping and converted by the 
bailee to his own use on a subsequent 
week day may be made the basis of 
an action of conversion by the depos- 
itor despite the date of the deposit. 
Tamplin vy. Still, 77 Ala. 374. 


{[b] Appropriation to bailee’s use. 
—Where plaintiff handed defendant a 
lottery ticket for an automobile, to be 
held by the latter as bailee, should 


a 
A 
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there is authority holding that the action may be 
maintained, as it rests in tort, independent of the 
contract of hiring or bailment.*? However, it has 
been held that such an action, based on violation 
by the bailee of his duty of care while acting within 
the scope of the bailment, is not sustainable ;°* but 
there is other authority to the contrary.** Injury 
of the bailee from defects in the property bailed 
affords a right of recovery where a statute exists 
conferring’ such a right,*® or where the property is 
bailed for a lawful purpose, as, for instance, one 
coming within statutory exceptions in favor of mat- 
ters of necessity or charity;®® and there is author- 
ity holding that, where property is hired together 
with the services of a servant of the bailor to op- 
erate such property, the bailee may recover for 
injuries sustained by the negligence of such sery- 
ant, although the hiring on Sunday and the Sunday 
operation whereby injury resulted were both ille- 
gal. 6@ 

[§ 77] b. Defenses. Where a particular contract 
or transaction sued on is actually illegal, because of 
the time of making or of contemplated performance 
being on Sunday, that illegality, at least in cases 
arising between the parties thereto and where the 
contract is executory may, in the absence of a suf- 


ficient renewal, ratification, or estoppel, be set up 
as a defense.*® Further, the fact that the contract 
has been so far executed that defendant has re- 
ceived and holds money or property delivered un- 
der the agreement does not destroy the availability 
of the defense, since the defense of illegality pre- 
vails, not as a protection to defendant, but as a 
disability in plaintiff.¢® However, where Sundav is 
not in fact the time of making or of contemplated 
performance,’® or where, being so, the contract 1s 
nevertheless not illegal,74 or where there is a valid 
subsequent renewal, ratification, or estoppel estab- 
lishing a binding obligation,’? the fact that the con- 
tract or transaction is made or contemplates per- 
formance on a Sunday affords no defense against 
enforcement;%? and an illegal Sunday contract ean- 
not be set up as a defense to an otherwise well 
grounded cause of action existing independently of 
the Sunday transaction.‘* 


Restcration of consideration or benefit. Under the 
statutes of some jurisdictions, a person who receives 
a valuable consideration for a contract made on Sun- 
day is not permitted to defend an action on the con- 
tract on the ground that it was so made: until he 
restores the comsideration;*® and, in a few juris- 
dictions, a like rule has been reached without ref- 


the ticket win the car, and where the 
ticket did win and defendant bailee 
retained the car as his own, the fact 
that defendant received plaintiff’s lot- 
tery ticket on Sunday was immateri- 
al, in replevin for the automobile. 
Matta v. Katsoulas, 212 N.W. 261, 192 
Wis. 212, 50 A.L.R. 291. 


Simpson, 538 Ky. 337. 

Mass.—Ladd vy. Rogers, 11 Allen 
209. See O’Brien y. Shea, 95 N.E. 
99, 208 Mass. 528, Ann.Cas.1912A 1030 
(recognizing rule). 

N.H.—Thompson v, Williams, 58 N. 
H. 248. 


Lee v. Drake, 10 Pa.Co. i276 (dictum 
to same effect); Jacobson y. Bentzler, 
107 N.W. 7; 127 Wis. 566, 115 Am.S.R. 
1052, 4 L.R.A.N.S. 1151 (to same ef- 
fect), But see cases infra note 76. 


70. U.S.—Gibbs, ete., Mfg. Co. v. 


Brucker, 4 S.Ct. 572, 111 U.S. 597, 601, 
28 L.Ed. 534. 


62. See cases supra notes 60, 61. N.J.—County Engineering Co. v. 4 
Iowa.—Boland v. Kistle, 60 N.W. 
Availability of unlawful bailment | V°St, 102 A. 668, 88 N.J.Eq. 109. 632, 92 Iowa 369. : 
as defense to third person see supra Pa.—Whitmire v. Montgomery, 30 


§ 75 note 40. 


Action for conversion generally see 
Trover and Conversion [88 Cyc 2040 
et seq]. 


63. Wheelden v. Lyford, 24 A. 793, 


84 Me. 114; Parker v. Latner, 60 Me. 
528, 11 Am.R. 210; Way v. Foster, 1]_ Sask.—Schuman_y. Drab, 12 Sask.| 71. Western Union Tel. Co. y. Wil- | 
Allen (Mass.) 408; Chenette v. Tee-| U4. 409, 49 Dom.L.R. 57. son, 9 So. 414, 95 Ala. 32, 50 Am.S.R. i) 


han, 63 N.H. 149; 
Pa.L.J.R. 313. 


64. Hinkel & Edelen v. Pruitt, 151 
S.W. 43, 151 Ky. 34, L.R.A.1915F 644; 


Berrill v. Gibbs, 1 


A.-1016, 165 Pa. 253; 
10 Pa.Co. 276. 


Wis.—Jacobson y. Bentzler, 107 N. 
W./7, 127 Wis. 566, 115 Am.S.R. 1052, 
4 L.R.A.N.S. 1151; Pearson vy. Kelly, 
100 N.W. 1064, 122 ‘Wis. 660. 


Lee v. Drake, 


And see cases infra note 69; and 


supra § 76, notes 48, 50, 52-54. 


[a] Where plaintiff pleads differ- 
ent contract, defendant may deny that 


Md.—Haacke y. Social, ete., Club K. 
L., 25 A. 422, 76 Md. 429. 


N.Y.—McCormick vy. Hazard, 136 N. 
Se OT te MASc. 190s 


ea enclose v. Snevily, 1 Watts& 
S. 477. 


Powers v. Brooks, 7 Ky.L. 204; 
Perkins v. O’Mahoney, 131 Mass. 546; 
O'Shea v. Kohn, 83 Hun 114 [aff 97 
N.Y. 649]. 
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Newbury v. Luke, 52 A. 625, 68 N.|he made such contract by showing 72. Meriwether v. Smith, 44 Ga \| 
J.Law 189; Nodine v. Doherty, 46] what was the contract actually made|541; Adams y. Gay, 19 Vt. 358. ) 
Barb. (N.Y.) 59; Harrison v. Mar-|by him, and that it called for Sun- Py Af 
shall, 4 E.D.Smith (N.Y.) 271. See|day performance in violation of stat- {a]_| Conduct held not to raise es- 


Frost v. Plumb, 40 Conn, 111, 16 Am. 
R. 18 (dictum to same effect); Cos- 
tello v. Ten Eyck, 49 N.W. 152, 86 
Mich. 348, 24 Am.S.R. 128; Brazee v. 
Bryant, 15 N.W. 49, 50 Mich. 136 
(holding that one obtaining posses- 
sion under an illegal Sunday sale is 
required to exercise the care required 
of the bailee, while the property was 
held by him, and was liable for a fail- 
ure in this respect). 


65. Knights v. Brown, 45 A. 827, 93 
Me. 557. 


ute, his illegal conduct not preclud- 
ing him from setting up the true 
character of the contract actually 
made, aS a defense to  plaintiff’s 
pleading. Stewart v. Thayer, 49 N.E. 
1020, 170 Mass. 560. 


[b] Where plaintiff is not in pari 
‘delicto (1) however, there is author- 
ity holding that the defense of ille- 
gality under the Sunday statutes is 
not available to defendant. Blox- 
some v. Williams, 3 B.&C. 232, 10 EB. 
Cl: +113, 207? Reprint. 720." 2). Re- 
quirement that parties be in pari de- 


toppel— (1) Where defendant had, in 
a prior trespass suit against plaintiff, 
asserted title to property transferred 
to him under a Sunday sale, such con- 
duct did not estop him from setting 
up the defense of illegality to an ac- 
tion by plaintiff for the price of the 
goods. Thompson y. Williams, 58 N. 
H. 248. (2) Where defendant did not 
disclose, when refusing to perform, 
that such refusal was based on the 
invalidity of a contract by virtue of 
the Sunday laws, such nondisclosure 
did not estop her from raising the 


1 Horne v. Meakin, 115 Mass.|jicto as limitation on illegality see Gchnee Enginveune eo Wests ans 
a er oimon ratat & supra § 69 text and notes 7, 8. A. 668, 88 N.J.Eq. 109 ree, % 
E rre v. Rambler Garage $4: Te Pte hatred 7 
Co., 136 N.W, 186, 149 Wis, 528, 40 Availability as defense to suit on 73. See supra notes 70-72. 


L.R.A.N.S. 457. 


68. Ind.—Rogers y. Western Union 
Tel. Co., 78 Ind. 169, 41 Am.R. 558, 


Iowa.—Gunderson vy. Richardson, 8 
N.W. 6838, 56 Iowa 56, 41 Am.R. 81. 


judgment confessed under clause in 
Sunday note see supra § 69 note 91. 
69. Rogers v. .Western Union Tel. 
Co., 78 Ind. 169, 41 Am.R. 558; Myers 
v. Meinrath, 101 Mass. 366, 3 Am.R. 
368; Ladd v. Rogers, 11 Allen (Mass.) 


74 Williams v, Armstrong, 30 So. 
553, 1280 Ala. 389; Kinney v. McDer- 
mott, 8 N.W. 656, 55 Iowa 674, 39 Am. 
R. 191; Horn y. Dorchester Mut. F. 
Ins. Co., 85 N.H. 853, 199 Mass. 534; 


4 209; Troewert v. Decker, 8 N.W. 26, Newbury v. Luke, 52 A. 625, 68 N.J. 
Ky.—Hofgesang v. Silver, 3 S.W.]51 Minn. 46, 37 Am.S.R. 808; Thomp-| L2w 189. . 
(2d) 185, 223 Ky. 101; Murphy v.|son vy. Williams, 58 N.H. 248. See 75. Wetherell v. Hollister, 48 <A. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 77-78] 


proper care.®° 
[§ 78] ¢. Pleadings. 


pleadings in suits on contracts 


826, 78 Conn. 622; Knights v. Brown, 
45 A. 827, 93 Me. 557; Wheelden v. 
Lyford, 24 A. 793, 84 Me. 114; Bar 
Harbor First Nat. Bank v. Kingsley, 
24 A. 794, 84 Me. 111; Wentworth v. 
Woodside, 8 A. 763, 79 Me. 156; Er- 
skine v. Glidden, (Me.) 3 A. 651; Ber- 
ry v. Clary, + A. 360, 77 Me. 482. 


[a] Although note was executed 
before enactment of the statute, if 
suit on it is not commenced until aft- 
er such enactment, the requirement 


“5 
he 
» 


applies. Erskine y. Glidden, (Me.) 38 
; A. 651; Berry v. Clary, 1 A: 360, 77 
a Me. 482. 


fs 76. Hale v. Harris, 91 S.W. 660, 28 
a Ky.L. 1172, 5 L.R.A.N.S. 295; Greene 
v. Southworth, 2 Ky.L. 233; Schuman 
’ v. Drab, 12 Sask.L. 409, 49 Dom.L. 
a R. 57; Bronfman v. Dutchzesan, 12 
A Sask.L. 402. But see cases supra 
t note 69. 


[a] In Michigan, where one may 
claim and obtain, even after execu- 
F tion, restoration to the position oc- 
4 cupied by him before the transaction, 
; he is nevertheless not required to re- 
St store defendant to the status quo, 
; since the right is not one of rescis- 
sion nor subject to the rules and re- 
quirements established for a rescis- 
sion. Rott v. Goldman, 210 N.W. 335, 
* 236 Mich. 261. 
= 77. Wheelden y. Lyford, 24 A. 793, 
. 84 Me. 114; Schuman vy. Drab, 12 Sask. 

1409. 49 | Dom. LR: 57: See .wWent- 
worth v. Woodside, 8 A. 763, 79 Me. 
156 (dictum to same effect). 


[a] Rule applied to contract for 
hire of personal property. Wheelden 
vy. Lyford, 24 A. 793, 84 Me. 114. 

[b] Accounting for proceeds.— 
4 Where the property received as con- 
; sideration has been resold, it has been 

held that the person so reselling must 
F account to the seller in the Sunday 
; sale in order to make good his de- 
; fense. Schuman v. Drab, 12 Sask.L. 
409, 49 Dom.L.R. 57. 
7g. Wentworth v. Woodside, 8 A. 
7163, 79 Me. 156. 


79. Carson v. Calhoun, 64 A. 838, 
3 101 Me. 456.: 
80. Wheelden v. Lyford, 24 A. 793, 
; 84 Me. 114. 
81. Pleading generally see Plead- 
ing, 49-€.J. p 1. 


g2. Pleading illegality of contracts 
‘see Contracts §§ 890-893. 


-- 83. See cases infra notes 84-22. 
84. lIowa.—Passcuzzi v. Pierce, 227 


erence to any statute specifically so providing.7® 
Where such a rule exists defendant must in fact 
make restoration in order to use the defense of in- 
validity, the operation of the rule not being defeat- 
ed by the fact that the consideration is of such 
nature that it cannot be restored,’ or that defend- 
ant cannot safely and profitably make restoration.7® 
However, the statutory provisions do not apply to 
contracts claimed to be implied to pay for services 
illegally performed on Sunday, no restoration of 
_ the value received being necessary in such ease;*® 
and the same is true as to actions against a bailee 
under a Sunday bailment for failure to exercise 


The rules applicable to 
pleading in civil actions generally,*! and more par- 
ticularly those with reference to the pleading of 
illegality in actions on contracts,82 apply to the 


claimed to be within the purview of the Sunday 


SUNDAY 


laws.88 


Particularity. 


or transactions 


N.W. 409, 208 Iowa 1389; Rule v. 
Carey, 159 N.W. 699, 178 Iowa 184; 
Felon v. Bolch, 27 N.W. 507, 68 Iowa 

Minn.—Finley v. Quirk, 9 Minn, 194, 
86 Am,.D. 93. 


Miss.—Page v. Sadler, 99 So. 8, 134 


Miss. 459; Herndon vy. Henderson, 41 
Miss. 584. 

Mo.—St. Louis Agricultural, etce., 
Assoc, v. Delano, 18 S.W. 1101, 108 
Mo. 217. 


Or.—Triphonoff v. Sweeney, 130 P 
979, 65 Or. 299. 


Pa.—Fox v. Mensch, 2 Watts&S. 
444, See Toll v. Crimean, 13 Montg. 
Co. 33 (questioning whether defend- 
ant will be permitted to set up il- 
legality to defeat a transaction with- 
ek notice of the special defense giv- 
en). 


Tex.—Markle v. Scott, 2 Tex.A.Civ. 
Cas. § 674. 


N.S.—DesBrisay v. Morash, 8 East. 
WR Li6e 


te dee v. Bigley, 12 Ont.A. 


See Williamson v. Brandenberg, 32 
N.E. 1022, 6 Ind.App. 97 (dictum to 
same effect). 


[a] Demand for specification of 
defense.—Where plaintiff demands a 
specification cf the defenses to be 
raised by defendant, as provided by 
statute, and defendant omitted to 
specify any defense based on the date 
of the transaction, such defense was 
not thereafter open to him. Van 
Scoten v. Lindsley, 137 A. 580, 5 N.J. 
Misc. 545. 


85. Page v. Sadler, 99 So. 8, 134 
Miss. 459; St. Louis Agricultural, 
etc., Assoc. v. Delano, 18 S.W. 1101, 
108 Mo. 217. And see cases supra 
note 84. 


s6. Fox v. 
(Pa.) 444. 


-g7. Gauthier v. Cole, 17 F. 716; 
New York Life Ins. Co. v. Mason, 235 
S.W. 422, 151 Ark. 135, 19 A.L.R. 618; 
Handy v. St. Paul Globe Pub. Co., 42 
N.W. 872, 41 Minn. 188, 16 Am.S.R. 
695, 4 L.R.A. 466; Jacobson v. Bentz- 
ler, 107 N.W. 7, 127 Wis. 566, 115 Am. 
GR. 1052, 4 L.R.A.N.S. 1151; Pearson 
v. Kelly, 100 N.W. 1064, 122 Wis. 660. 
And see cases infra note 88. 


[a] Defendant isi not precluded (1) 
from relying on the invalidity of the 
transaction by a failure to plead spe- 
cially the illegality of the transaction 


Mensch, 3 Watts&S. 
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Under the statutes and decisions of some 
jurisdictions, the defense of illegality under the 
Sunday laws must be specifically pleaded or notice 
of it given,** and cannot be proved under a general 
denial,®® or a plea of non est factum;%*® but under 
other statutes it is held that the defense need not 
be specially pleaded,®* but may be raised under a 
plea of the general issue and without any specifica- 
tion of defense regarding it.8§ 
thority holding that the defense need not be raised 
by the pleadings at all, but that the court is bound 
to take notice of the Sunday statutes and their vio- 
lation, regardless of the absence of any pleadings 
based thereon.’® 


Indeed, there is au- 


Where a special pleading of ille- 


gality is required, it has been held that the facts 
showing a violation of the Sunday law must be stat- 
ed as fully as is required in framing an indictment 
for such violation.°° 
ing cannot be extended by inference, however prob- 


The allegations of the plead- 


(Jacobson v. Bentzler, 107 N.W. 7, 127, 
Wis. 566, 115 Am.S.R. 1052, 4 L.R.A. 
N.S. 1151), (2) or by pleading a con- 
tract in different terms than that: 
claimed in the complaint (Pearson v. 
Kelly, 100 N.W. 1064, 122 Wis. 660). 


88. See cases infra this note. And 
see cases supra note 87 


[a] Thus (1) under a statute pro- 
viding that all matters of law or fact 
in defense. of an action may be giv- 
én in evidence under the general is- 
sue, even though it further provides 
that the court may adopt rules re- 
garding notice to the adverse party 
to prevent surprise, and the court has 
adopted a rule that defendant shall 
not, under such plea, give in evidence 
any specific or substantive matter 
in avoidance of the action, unless 
particularly specified, the defense of 
illegality of a Sunday contract is 
available under the general issue, as 
plaintiff, to make out his case, would 
have to show the time of the contract, 
and, if that were on Sunday, could 
not claim to be surprised by that de- 
fense. Hulet v. Stratton, 5 Cush. 
(Mass.) 539. (2) Under statutes 
abolishing special pleading, it seems 
that illegality of this character can 
be raised as a defense without spe- 
cially pleading the illegality. See Lee 
v. Drake, 10 Pa.Co. 276 (dictum to 
same effect), 


89. Bronfman v. 
Sask.L. 402. 


90. Ray v. Catlett, 12 B. Mon. 
(Ky. 532; Powers v. Brooks, 7 Ky.L. 
204. Compare Wadsworth v. Dunnam, 
23 So. 699, 117 Ala. 661 (holding that, 
where, in addition to the statutory 
prohibitions on Sunday acts, a special 
statute exists declaring Sunday con- 
tracts with certain exceptions void, 
a pleading setting forth the making 
of a contract on Sunday and that it 
is within no exceptions in the last 
mentioned act is sufficient, even 
though its allegations do not bring 
the aets within the prohibitions of 
the general Sunday observance laws). 


[a] Telegram as matter of neces- 
sity.—In pleading that the transmis- 
sion of a telegram was necessary, 
so as to bring it within the excep- 
tions to the Sunday laws, it may be 
sufficient to set forth the contents 
of the message, where it shows on its 
face that it relates to matter of ne- 
cessity; and, where the language is 
insufficient for that purpose, the ne- 
cessity may be shown by the aver- 
ment of extrinsic facts. Western 
Union Tel. Co. v. Henley, 54 N.E. 775, 


Dutchzesan, 12 


1126 [60 C.J.] 
able.®! Thus, where the notice or knowledge of one 
party is essential to the illegality of his contract, 
and its consequent unenforceability, that fact must 
be pleaded by the party seeking to defeat recov- 
ery;°2 and an averment that an instrument whose 
legal effect arises on delivery was signed on Sunday 
is not sufficient, when there is no allegation of the 
time of delivery.°? It has, however, been held suf- 
ficient to allege the date of the making of an in- 
strument in defense, without stating that the day 
was Sunday.®* The pleading should consist of a 
statement of the facts rather than of the legal con- 
clusions to be drawn from them;®*® and hence it 
has been held that an allegation that an instru- 
ment was “executed” on Sunday without stating 
what acts were done is too indefinite;°® and so is 
an averment that an instrument sued on “is ille- 
gal.”°? Where a plea alleged that the making of 
a contract on Sunday involved the doing of acts 
prohibited by the Sunday laws and set out the per- 
tinent statutes in substance, an allegation that the 
acts were “contrary to the form of the statute” was 
unnecessary.°® 


Pleading facts within exceptions to Sunday laws. 
In an action for breach of a contract falling within 
the prohibitions of the Sunday laws, it has been 
held that plaintiff must, by his pleadings, ‘bring 
the transaction within the statutory exceptions, in 
order to state a cause of action;°® but a different 
rule prevails where by statute it is provided that 
the illegality shall be no defense, in actions for dam- 
ages, to anyone voluntarily acting on that day, the 
burden being on defendant in such ease to allege 
that there was no voluntary illegal conduct on his 
part.1 A person asserting the invalidity of a par- 
ticular transaction need not allege that the contract 
or transaction involved was not within the excep- 
tions.2. If plaintiff, in his pleading, undertakes to 
set up and avoid the defense of illegality under the 


SUNDAY 


Sunday laws, the matter pleaded in avoidance must 
sufficiently refute the illegality or he will not have 
stated a cause of action.® 


Replication cr reply. A replication to a defense 


_of illegal Sunday execution, admitting that the con- 


tract was made on Sunday but ‘alleging payment on 
Monday, without intimation that the contract was. 
made at any other time, has been held an admis- 
sion of the defense of illegal Sunday execution.* 
A replication or reply counting on a renewal or 
ratification, or an estoppel, is insufficient unless the 
facts alleged’ establish the creation and existence 
of an enforceable cbligation;® and even sueh facts 
are not pleadable by way of reply or replication 
where, by statute, such a pleading is. unavailable ;* 
but, where such pleading is available and the facts 
pleaded are sufficient to make out an enforceable 
ratification or renewal, the reply is good.*? An 
allegation of ratification is not inconsistent with a 
denial of invalidity of the contract, so as to pre- 
vent reliance on both. 


Demurrer. According to some authority, the va- 
lidity of a contract, which appears to have been ex- 
ecuted on Sunday, cannot be attacked by demurrer, 
but. only by plea or answer;® but there is other 
authority holding that a pleading showing on its 
face that the pleader relies on an unenforceable 
contract or transaction made or to be performed 
on Sunday is subject to attack by demurrer.+® Con- 
versely, a defense based on the doing of acts on 
Sunday is subject to démurrer where the acts al- 
leged are not, under the circumstances, sufficient 
to invalidate the transaction,!! although the con- 
trary result has been reached if the aets alleged are 
sufficient for that purpose;1? further the defense 
of illegality has been held subject to demurrer where 
the pleading does not show restoration of the con- 
sideration, under statutes making such restoration 
a condition to the employment of such defense.12 


(academia nail 


23 Ind.App. 14. ’ 


[b] Plea held sufficient.—Shippey 
v. Eastwood, 9 Ala. 198. 


aie Ray v. Catlett, 12 B.Mon. (Ky.) 
532. 
[a] Allegations of ratification held 


insufficient.—McIntosh v. Lee, 10 N. 


W. 895, 57 Iowa 356. 
92. Powers v. Brooks, 7 Ky.L. 204. 


93. Hofer v. McClung, 68 S.W. 438, 
24 Ky.L. 355. 


94. Finney v. Callendar, 8 Minn. 


41 

95. Rule v. Carey, 159 N.W. 699, 
178 Iowa 184. And see cases infra 
note 96. 

96. Stevens v. Hallock, 7 Kulp 


(Pa.) 260. Contra Hofgesang vy. 
Silver, 3 S.W.(2d) 185, 223 Ky. 101. 


97. Rule v. Carey, 159 N.W. 699, 
178 Iowa 184. 


98. Peate v. Dicken, 1 C.M.&R, 422, 
149 Reprint 1145. 


$99. Willingham v. Western Union 
Tel. Co., 18 S.H. 298, 91 Ga. 449. See 
Heavenridge v. Mondy, 34 Ind. 28 (to 
same effect). 


[a] Allegation of necessity held 
sufficient.—-Western Union Tel. Co. v. 
Eskridge, 33 N.E. 238, 7 Ind.App. 208. 


1. Bassett v. Western Union Tel. 


'Co., 48 Mo.App. 566. 


2. Krauss v. Weaver, 130 N.E. 800, 
191 Ind. 133 [superseding (App.) 126 
N.E. 248]; De Forth v. Wisconsin, 
OLG) nc Rie COLIN Wie EX bes WW ISe oes 
38 Am.R. 7387. But see Heavenridge 
v. Mondy, 84 Ind. 28 (dictum to con- 
trary). 


3. Western Union Tel. Co. v. Yopst, 
20 N.E. 222, 11 N.E. 16, 118 Ind. 248, 
3 L.R.A. 224; Western Union Tel. Co. 
HS Henley, 54 N.H. 775, 23 Ind.App. 


4 Grant v. McGrath, 15 A. 370, 
56 Conn, 333. 


5. Simpson v. Nicholls, 3 M.&W. 
240, 150 Reprint 1132. 


6 Tucker v. West, 29 Ark. 386. 


7. Williamson v. Brandenberg, 32 
N.E. 1022, 6 IndApp. 97; Hofgesang 
v. Silver, 23 S.W.(2d) 945, 282 Ky. 
503, 68 A.L.R. 1481. 


8 Hofgesang v. Silver, supra. 


9. Newby v. Rogers, 40 Ind. 9; 
Heavenridge v. Mondy, 34 Ind. 28: 
Western Union Telegraph Co. vy. 


Fulling, 96 N.E. 967, 49 Ind.App. 172;: 


Western Union Tel. Co. v. Eskridge, 
33 N.E. 288, 7 Ind.App. 208. See Cros- 
son Vv. Bigley, 12 Ont.A. 94 (dictum to 
same effect). 


10. Willingham y. Western Union 
Tel. Co:, 18 S.B. 298, 91 Ga: 449: 
Clough v. Goggins, 40 Iowa 325; 
Ewing v. Halsey, 272 P. 187, 127 Kan. 
86; Fountain Square Theater Co. v. 


'Evans, 4 OhioS.&C.P. 151, 3 OhioN.P. 


545. See Bar Harbor First Nat. Bank 
v. Kingsley, 24 A. 794, 84 Me. 111 
(recognizing the rule, but holding 
that for it to bé applicable it must 
appear that the party demurring has 
restored the consideration received 
from the Sunday contract, by virtue 
of prevailing statutory provisions). 
Compare Casualty Reciprocal Co. v. 
Stephens, (Tex.Civ.App.) 25 S.W.(2da) 
180 (holding that an allegation in a 
petition, which alleged that defend- 
ant, under contract, had worked sev- 
en days a week was no allegation that 
the contract required such work, and, 
particularly where it did not appear 
but that such work was work of 
necessity, the petition was not demur- 
rable). 


11. J. R. Watkins Co. v. Hill, 10% 
So. 244, 214 Ala. 507;. Hofer v. Mc- 
Clung, 68 S.W. 438, 24 Ky.L. 355; 
Powers v. Brooks, 7 Ky.L. 204. 


12. Wadsworth v. Dunnam, 23 So. 
Sek oe Ala. 661; Davis v. Barger, 57 
na. . 


13. Wetherell v. Hollister, 4 
826, 73 Conn. 622. es 


For later cases, developments and changes in the law see Annotations, same title and section humber. 
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§§ 78-801 


A pleading relying on a contract which requires 
work to be performed on Sunday has been held not 
subject to demurrer where it does not appear but 
that the work required to be done comes within 
exceptions to the Sunday regulations.‘ It has 
been held, in at least one jurisdiction, that, where 
some items of an aecount are for illegal Sunday 
work and others for work on week days, demurrer 
to the Sunday items must be special and not gener- 
al.1° The rule that a demurrer searches the record 
and attacks the first error in pleading!® has been 
held applicable in such actions, so as to render 
plaintifi’s demurrer to the plea operative against 
his complaint stating a cause of action based on a 
contract illegal under the Sunday laws.17 Demur- 
rer to several paragraphs of a pleading jointly, be- 
ing subject to be defeated if any of the paragraphs 
demurred to is sufficient,1® such a demurrer is prop- 
erly refused where one paragraph of a reply de- 
murred to properly sets forth a valid ratification or 
renewal on a secular day.! 


Amendment. Although it has been suggested that, 
at least under some circumstances, the pleadings 
may be amended so as to allege the illegality by vir- 
tue of the Sunday laws of the contract or transac- 
tion sued on,?° it has been held elsewhere that it 
is too late to apply to amend the defense, by alleg- 
ing such illegality, at the trial;?1_ and amendment 
of a defense, after the evidence is in, to include 
a plea of Sunday execution has been held properly 
refused, under a statute providing that the court 
may allow amendments in the furtherance of jus- 
tice, especially where such amendment would allege 
facts in direct contradiction of defendant’s testi- 
mony.?? 


[§ 79] d. Issues, Proof, and Variance. Accord- 
ing to some authority, where the issue is not raised 
by the pleadings, the fact that a contract is of such 
a nature as to be void by operation of the Sunday 
laws cannot be taken into consideration;?* hence, 
where there is no sufficient allegation in the plead- 
ings that a contract or transaction dated on another 
day is such as to be rendered illegal by operation 
of the Sunday laws, evidence on that point is not 


14.. Maryland Casualty Co. v. Gar- 
rett, (Tex.Civ.App.) 18 S.W.(2d) 11062. 


15. Bernhardt yv. Federal Terra 108 N.C. 349. 


SUNDAY 


the pleadings to be prohibited by the 
Sunday laws of that state. 
v. Richmond, etc., R. Co., 12 S.E. 950, 
(2) The Sunday laws 


[60 C.J.] 1127 


relevant,”* and, even where the fact appears from 
the testimony, such fact must be disregarded if 
not warranted by the allegations.2® However, there 
is other authority holding that, in order for an 
illegal Sunday contract to be treated as unenforce- 
able, no allegation of illegality need be made by 
the pleadings, the court being bound to give effect 
to the statute, although the issue is not raised by 
the parties.2° Elsewhere it has been held that, in 
the absence of a sufficient pleading of the illegality, 
there is no compulsion on the trial judge to recog- 
nize the question of illegality under the Sunday 
laws as being in the case, and his refusal to do so 
will be accepted as final,?’ but that, at least where 
plaintiff’s own testimony shows illegal execution 
on Sunday, the court has the discretion to declare 
the contract void, even though no issue with respect 
thereto is raised by the pleadings;?® and, further, 
that if the court undertakes to instruct with respect 
to the Sundays laws, although the issue is not raised 
by the pleadings, he must instruct completely and 
correctly concerning the effect of such laws.?® A 
plea of nonassumpsit has been held sufficient to 
raise an issue of a’renewal of a contract by a prom- 
ise to pay on a subsequent secular day.?° Where 
the statutes respecting pleading render a reply or 
replication unavailable, matters properly pleadable 
at common law by reply may be testified to without 
any allegations respecting them in the pleadings.*+ 
Where the specification of plaintiff’s claim is lm- 
ited to a statement of a cause of action, illegal 
and unenforceable by virtue of the Sunday laws, he 
is not entitled to a recovery on some different the- 
ory which has not, been pleaded.*? It is immaterial 
whether or not the parties intended a violation of . 
the Sunday laws by acts required by contract to 
be done on that day, and a refusal to submit a spe- 
cial issue to the jury relative to such intention is 
proper. 


[§ 80] e. Evidence?4—(1) Presumptions and Bur- 
den of Proof. Actions on contracts and transactions 
assertedly illegal under the Sunday laws follow the 
rules as to presumptions and burden of proof,?® 
which are applicable in civil actions generally,?® 


250. 


29. Kryzminski v. Callahan, 100 N. 
E. 335, 213 Mass. 207, 43 L.R.A.N.S. 


Waters 


core Co., 101 S.E. 588, 24 Ga.App. of foreign states, where material, 140. 

35. must be proved. Chapman v. Culli- 30. Shippey v. Eastwood, 9 Ala. 
16. See Pleading § 547. fer, 120 So. 297, 23 Ala.App. 31; | 198. 
17. Albera v. Sciaretti, 131 N.Y.S. | Adams v. Gay, 19 Vt. 358. 31. Tucker v. West, 29 Ark. 386. 


889, 72 Misc. 496. 


18. See Pleading § 541 text and | 565; 
notes 24-26. 584. 
TIL, 12, Towa) 2291-—¢to 


19. Williamson v. Brandenbersg, 
32 N.E. 1022, 6 Ind.App. 97. 


24. Lee v. Lee, 50 N.W. 33, 83 Iowa] 32. 
Herndon v. Henderson, 41 Miss. 
See Chlein v. Kabat, 33 


And see cases infra note 25. 


Carson vy. Calhoun, 64 A. 838, 
101 Me. 456; Kepner v. Keefer, 6 
Watts (Pa.) 231, 31 Am.D. 460. 


23. Texas Employers’ Ins. Assoe. 
v. Henson, ,. (Tex.Civ.App.) 31 S.W. 


N.W. 
same effect). 


20. Crosson v. Bigley, 12 Ont.A. 94. 


21. Des Brisay v. Morash, (N.S.) 
8 East.L.R. 176. 


22. Chlein v. Kabat, 33 N.W. 771, 
72 Iowa 291. 


23. Reich v. Bolch, 27 N.W. 507, 68 
Towa 526: Raymond v. Phipps, 102 
N.E. 905, 215 Mass. 559; Triphonoff v. 
Sweeney, 130 P. 979, 65 Or. 299. And 
see cases infra notes 24, 25. 


[a] Law of another state.—(1) 
Where the purpose contemplated by 
a contract is to further Sunday trans- 
actions in another state, the act to be 
done on that day must be shown by 


25. Finley v. Quirk, 9 Minn. 194, 
86 Am.D. 93. 


‘26. Handy v. St. Paul Globe Pub. 
Co., 42 N.W. 872, 41 Minn. 188, 16 Am. 
S.R. 695, 4 L.R.A. 466; Bronfman v. 
Dutchzesan, 12 Sask.L. 402; Farrell 
v. Sawitski, (Sask.) [1929] 4 Dom. 
L.R. 289. ry ; 


27. Silver v. Graves, 95 N.E. 948, 
210 Mass. 26; O’Brien v. Shea, 95 N. 
E. 99, 101, 208 Mass. 528, Ann.Cas. 
1912A 1030 [cit Cyc]; Fialk v. Mech- 
ler, 86 A. 401, 84 N.J.Law 406 [aff 82 
A. 330, 82 N.J.Law 273]. 


28. Cardoze v. Swift, 113 Mass. 


(2d) 669. 


34. Cross references: 


Evidence generally see Evidence 22 
Cds. ds 


Competency of Sunday acts and 
declarations as evidence see supra 
Sur teke 

Judicial notice of days of the week 
see Evidence § 1990 text and notes 
28, 30, 33, 35. 


35. See cases infra notes 38-52. 


36. Presumptions and burden of 
proof generaliy see Evidence §§ 13-— 
88. 
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and, more specifically, the rules with reference to 
the legality of contracts.?7 The party who desires 
to have an act or instrument declared invalid because 
entered into on Sunday has been held to have the 
burden of showing that it comes within the terms 
of the statutory prohibitions,?* and the party who 
seeks to sustain its validity has the burden of show- 
ing that it comes within the exception to the stat- 
utes.2® To sustain the burden of showing that the 
instrument or transaction comes within the stat- 
ute defendant must show, by a fair preponderance 
of the evidence, that the instrument was fully ex- 
ecuted or the transaction eompleted on Sunday, as 
the court will not assume that it was.*? It has been 
held that an instrument dated on Sunday is to be 
presumed to have been delivered on that date, and 
the burden is on the party asserting its validity to 
show that it was in fact executed on a day other 
than Sunday;*! and, conversely, that an instru- 
ment dated on a week day is presumed to have been 
delivered on that day, and the party asserting Sun- 
day execution has the burden of proving it;*? but, 
according to other authority, even though dated on 
Sunday, the presumption of validity is strong enough 
that the note will be presumed to have been deliv- 
ered on a week day in the absence of evidence to 
the contrary.4® Where defendant voluntarily, al- 
though unnecessarily, pleads that the transactions 
claimed to be invalid because performed on Sunday 
were not within exceptions to Sunday regulations, 
it has been held that he thereby assumes the bur- 
den of proving that fact.44 According to some au- 
thority it has been held that it will’not be presumed, 


Y 37. Presumptions and burden of 
proof as to legality of contracts see 


SUNDAY 


from a third person on Sunday does 
not raise such a presumption that the 


gs Rh RE) OO eR LE a 


where nothing appears to that effect, that a partic- 
ular transaction sued on was outside of the excep- 
tions specified in the statute,*® or that it was con- 


‘summated on Sunday so as to make it a Sunday’ 


contract or transaction ;#® but other authority exists 
holding that it is not to be presumed that a contract 
or transaction fell within the seepe of the excep- 
tions.47 There has been held to be no presumption 
that an indorsee of a Sunday note took it without 
notice of the illegal transaction.** It will be pre- 
sumed where a contract contemplating Sunday per- 
formance is silent as to the place of performance 
that it contemplates performance in the place where 
it is made;#® but, where the language of the con- 
tract is sufficient to sustain it, a presumption exists 
that the contract is to be performed where the con- 
templated Sunday acts are legal.®°° A statutory 
presumption in favor of validity is overcome when 
the party suing on a Sunday transaction by the al- 
legations of his petition causes the invalidity to 
appear.®! No inference that a written instrument 
contemplated or required illegal Sunday perform- 
ance ‘arises from a condition in such instrument 
whereby it may be avoided in the event of stricter 
local enforcement of the Sunday laws.°? 


[§ 81] (2) Admissibility. The rules respecting 
the admissibility of evidence in civil actions gen- 
erally,°? and more particularly the rules with ref- 
erence to the admissibility of evidence of illegality 
of contracts,®+ are applicable to actions on Sunday 
contracts or transactions claimed to be illegal under 
the Sunday laws.°° As between the original par- 


contract was drawn and signed on 
Sunday, but not shown to have been 


[§§ 80-81 


Contracts § 947. Pee eben ies made on ed aaa will | delivered on Sunday, the presumption 
¥ (ies a ‘ efea e action. adley v. Snevily, | was in support of an admission in the 
oe U.S.—Swann v. Swann, 21 F. 1 Watts&S. (Pa.) 477. plegdines that it war oe on a 
on 9 x 41. Williams v. Armstrong, 30 So. SAY ar day, and so became a valid 
mbes Sanders v. Johnson, 29 Ga. 553, 120 Ala, 389; Hatierwas %, Goode! comtract). 

3 eens oe, 0. 564, 1014 Ala elG2ttCrDe 47. Western. Union Tel. Co. v. 

Ind.—Conrad v. Kinzie, 4 N.E. 868,|Chapman & Co. v. Cullifer, 120 So..| Hutcheson, 18 S.E. 297, 91 Ga. 252; 
105 Ind. 281. 297, 23 Ala.App. 31. Troewert v. Decker, 8 N.W. 26, 51 

Me.—Nason v. Dinsmore, 34 Me.| 4g, J. R. Watkins Co. v. Pace, 101| WiS: 46, 37 Am.S.R. 808. 

391. So. 758, 212 Ala. 63. See Flanagan {a] Seventh day observance.— 

Mich.—Phillips v. Phillips, 47 N.| V- Meyer, 41 Ala. 132 (to same effect). anere y ne Srssuminion in aid of a 
W. 110, 83 Mich. 259. AG an Sel cea lintels nie Beae contract which appears to have been 

. a Vv. ioe = 

N.Y.—Miller v. Roessler, 4 E.D.| Columbia Counter Co., 148 N.E. 105, Goce observers of Gateni. Tee 
Smith 234. 252 Mass. 552. Sabbath and therefore at liberty to 

Pa—Hadley v. Snevily, 1 Watts&| [a] Acceptance of Dill of ex-| contract on Sunday. Sayre v. Wheel- 
S. 477. peers aie SO been held that the|&!: 31 Iowa 112. 

39. Sayre v. Wheeler, 32 Iowa 559; mere fac at a bill of exchange is (b] Execution and deliver of 
Troewert v.. Decker, 8 N. 26, 51 Gated. on ney will raise no pre-| promissory note on Sunday is not 
Wis. 46, 37 Am.S.R. 808. Contra Tex- | fimPton that the contract was on| prima facie matter of necessity or 
as Employers’ Ins. Ass’n v. Henson, | y)¢ tate Barthes eonitecie Pee eee charity, and must be shown to be so. 

i ’ ary, e- ay ye @ 
(Tex.Civ.App.) 31 me Wiaked), 669. sumption is that the acceptance was Save iv. Wireler, oa sarees 

40. Conrad v. Kinzie, 4 N.E. 863,/0n a day subsequent to that of the| , 48 Allen v. Deming, 14 N.H. 133, 
apa But see Saginaw, ete, date of the bill. | Beeble vy. Levis 1 40 Am.D. 179. 

n 'COVNV: appell, .W. 278, 56 romp.&J. 180, 148 Reprint 1383. . ; ; 

Siiay A1s0 htholiing ‘that’ ans ipetru! Dp 49. Albera v. Sciaretti, 131 N.Y.S. 


ment shown to have been signed on 
Sunday is prima facie void). 


[a] Hour of day.—Where the 
statutory regulations are with refer- 
ence only to certain hours of Sunday, 
a contract made and dated on that 
day will be presumed to have been 
made when it could lawfully be done, 
and ‘defendant must prove that its 
execution was within the time as to 
which the prohibitions extended. 
Nason v. Dinsmore, 34 Me. 391. 


[b] Presumption arising from de- 
livery.—iIn an action on a contract 
for the sale of a chattel, evidence 
that the vendee received the chattel 


Pgh i CF ae , Weaver, 130 N.E. 
u's nd. supersedin App. 
126 N.E. 248]. as cin alg 


45. O’Shea v. Kohn, 33 Hun 114 
[aff 97 N.Y. 649]; Texas Employers’ 
Ins. Ass’n v. Henson, (Tex.Civ.App.) 
31 S.W.(2d) 669. 


[a] Presumption of innocence 
creates as a corollary the presump- 
tion that Sunday acts called for by a 
contract were of a lawful character, 
Texas Employers’ Ins. Ass’n v. Hen- 
son, (Tex.Civ.App.) 31 S.W:(2d) 669. 


46. Toll v. Crimean, 18 Montg. Co. 
(Pa.) 338. See Zielica v. Worzalla, 
156 N.W. 623, 162 Wis. 603 (where a 


889, 72 Misc. 496. 


50. Zenatello v. Hammerstein, 
922, 281 Pa. 56. 


51. Bar Harbor First Nat. Bank v. 
Kingsley, 24 A. 794, 84 Me. 111. 


52. Hoefeld v. Ozello, 213 Tll.App. 
152 [aff 125 N.B. 5, 290 Tl. 147], 


53. Admissibility of evidence 
erally see Evidence §§ 89-1729. 


54. Admissibility of evidence of 


ees! of contract see Contracts § 


A. ise 


gen- 


55. See cases infra this section. 
[a] Evidence held admissible.— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 81-83] 


ties, evidence is admissible to show that an instru- 
ment, although purporting to be of a different date, 
was executed on Sunday,°® and vice versa.°7 Where 
evidence is admitted with reference to transactions 
on Sunday but later is withdrawn by the court from 
the consideration of the jury in the determination 
as to whether a cause of action exists, the admis- 
sion of such’ evidence affords no basis for com- 


plaint.®8 


[§ 82] (3) Weight and Sufficiency. The rules 
governing the weight and sufficiency of: evidence 
in civil actions generally,®® and more especially the 
rules relative to illegality in actions on contracts,®° 
apply to actions on contracts and transactions as- 
serted to be unenforceable by operation of the Sun- 
Clear proof of violation of ‘the Sun- 
day laws must be produced by the party charged 


day laws.®1 


(1) On the question of whether a note 
dated on Sunday but assertedly exe- 
cuted at another time was in fact\a 
Sunday note, evidence that the body 
of the note was in the handwriting of 
an employee of the bank who did not 
enter its employ until after the Sun- 
day on which the note was dated was 
admissible. Hauerwas v. Goodloe, 13 
So. 567, 101 Ala. 162. (2) Where 
there was testimony to the effect that 
negotiations for a contract were 
prosecuted on Sunday and that the 
instrument was drafted on that date 
but that its drafting and final execu- 
tion occurred on Monday morning 
slightly after midnight, evidence as 
to whether the party drafting the in- 
strument was a good penman and 
wrote fast had some, although a 
slight, bearing, and was admissible. 
Street v. Browning, 98 So. 203, 210 
Ala. 331. 


{b] Evidence held inadmissible.— 
(1) A deposition showing deponent’s 
refusal to answer questions concern- 
ing his purchase of a bill of exchange 
on Sunday on the ground that his an- 
Sswer would incriminate him was not 
admissible as tending to show that 
he did buy such bill on Sunday. 
Harrison v. Powers, 76 Ga. 218. (2) 
Evidence of a Sunday market price 
has been held inadmissible on the 
matter of damages where the market 
in question is located in a _ state 
where Sunday sales are prohibited. 
Waters v. Richmond, 14 S.E. 802, 110 
N.C. 338, 12 S.E. 950, 108 N.C. 349, 16 
L.R.A. 834. See McAbsher v. Rich- 
mond, etc., R. Co., 12 S.E. 892, 108 N. 
C. 344 (to same effect). (3) On the 
question of whether a note dated on 
Sunday, but assertedly executed at 
another time, was in fact a Sunday 
note, the “discount register’ of the 
bank, showing a history of its note 
transactions and explaining the date 
on the instrument, was not admissi- 
ble. Hauerwas v. Goodloe, 13 So. 
567, 101 Ala. 162. (4) Where the 
question is simply one of the manner 
in which a particular Sunday transac- 
tion was conducted, evidence that de- 
fendants were in the habit of trans- 
acting business of the nature in- 
volved, on Sunday, was immaterial. 
Eberle v. Mehrbach, 55 N.Y. 682. (5) 
A statement by the court in a former 
trial of the case, pointing out one 
method of ratification by which a 
contract might be given vitality, did 


not preclude proof of ratification in 


some other way. Hofgesang v. Silver, 
25 S.W.(2d) 945, 232 Ky. 503, 68 A.L. 
R. 1481. (6) Where a written con- 
tract manifested no design to violate 
the Sunday laws by illegal operation 
on that day, parol evidence of con- 
versations at the time of its forma- 
tion was inadmissible to show that 


SUNDAY 


doubt. &4 


such illegal conduct was contemplat- 
ed by the parties. Hoefeld v. Ozello, 
218 TlLApp. 152 [aff 125 N.B.. 5, 290 
Ill, 147). 


[ec] Evidence held properly ex- 
cluded.—Offered proof of the value of 
goods sold on Sunday has been held 
properly rejected. Pike v. King, 16 
Iowa 49, 


56. Burns v. Moore, 76 Ala. 339, 52 
Am.R. 332; Cumberland Bank vy. May- 
berry, 48 Me. 198. And see cases su- 
pra § 68 note 85. 


57. Cumberland Bank v. May- 
berry, 48 Me. 198. See Drake v. Rog- 
ers, 32 Me. 524 (holding that an in- 
strument, dated a certain day and 
month of a certain year when such 
date fell on Sunday, may be shown 
by parol to have been mistakenly 
dated and to have been executed in 
fact on the named date in another 
year, such date not being Sunday). 
And see cases supra § 69 note 10. 


[a] Evidence inconsistent with 
pleading.—Where an instrument pur- 
ports on its face to have been execut- 
ed on Sunday, and the petition alleges 
execution on the day of its date, evi- 
dence that it was executed on some 
other day cannot be introduced by 
plaintiff, in the absence of any such 
allegation in the pleadings. McIn- 
tosh v. Lee, 10 N.W. 895, 57 Iowa 356. 


58. Wheeler v, Jenison, 79 N.W. 
648, 120 Mich. 422. t 


59. Weight and sufficiency of evi- 
dence generally see Evidence §§ 1730- 
1806. 


60. Weight and sufficiency of evi- 
dence of illegality see Contracts § 
983. 


61. See cases infra notes 62-64. 


[a] Time of delivery.—Where the 
testimony is equally balanced on the 
question whether an instrument was 
delivered on Saturday or Sunday, a 
finding that it was delivered on Satur- 
day will not be disturbed, as the bur- 
den of proof is on the party contend- 
ing that it was delivered on Sunday. 
Phillips v. Phillips, 47 N.W. 110, 83 
Mich, 259. 


[b] Evidence held sufficient: To 
show: (1) That the parties to a Sun- 
day transaction were not within the 
exception with reference to those 
observing another day. Krauss _v. 
Weaver, 130 N.E. 800, 191 Ind. 133 
[superseding (App.) 126 N.EH. 248]. 
(2) That defendant signed the con- 
tract on Saturday night, and not on 
Sunday. Watkins v. Minor, 183 N.W. 
186, 214 Mich. 380. (3) That no 
agreements were made on Sunday to 
modify the terms of the original con- 
tract. Watkins v. Minor, supra. (4) 


[§ 83] f. Trial. 
civil actions generally®® are applicable to actions 
on or involving Sunday contracts or transactions 
or contracts contemplating Sunday performance.®* 
Thus, in the same manner and to the same extent 
as in other civil actions, questions of law are ordi- 
narily for the court, questions of fact for the jury.®7 
For instance, it has been held to be within the— 
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with the burden of establishing the invalidity of 
the transaction.*? 
be shown by satisfactory evidence and not left to 
mere inference.®* 
the pleading admits delivery of an instrument on a 
‘secular day, the state of the pleadings renders it 
necessary that the proof of Sunday execution, if 
that is claimed, be so clear as to leave no room for 


Matters capable of proof should 


Where the complaint alleges and 


The rules applying to trials in 


That Sunday transaction was a sale. 
Lai v. Stall, 6 U.C.Q.B. (Ont.) 506. 
(5) To sustain finding that contrast 
was not made on Sunday. Joy v. 
Koch, 121 N.W. 6384, 108 Minn. 160; 
Berny~ Vv...) OU Neill, 104 sA.5 25, 92) Node 
Law 63; Curtin v. People’s Natural 
Gas Col, 8 2NA.' 503; (233) Pay 397. sho 
support finding that: (6) Instrument 
was not delivered on a Sunday. Ban- 
ca Italiana Di Sconto v. Columbia 
Counter Co., 148 N.E. 105, 252 Mass. 
552. (7) Contract was made on Sun- 
day. Rott v. Goldman, 210 N.W. 335, 
236 Mich. 261. (€8) To go to the jury 
on the question whethet, when par- 
ties entered into’ the relation of land- 
lord and tenant on a week day, they 
adopted a provision in a previous 
contract between them, which was il- 
legal because made on Sunday. Miles 
v. Janvrin, 86 N.E. 785, 200 Mass. 514. 
(9) To require finding that contract 
was entered into on Sunday. Silver 
v. Shulman, 181 N.W. 1006, 213 Mich. 
211, 


[c] Evidence held insufficient to 
show: (1) That contract was entered 
into on Sunday. Cook v. Pearce, 153 
A. 661, 160 Md. 434; Watkins vy. 
Minor, 183 N.W. 186, 214 Mich. 380; 
Begbie v. Levi, 1 Cromp.&J. 180, 148 
Reprint 1383. (2) That work required 
on Sunday by contract was outside 
the exceptions in the Sunday regula- 
tions. Texas Employers’ Ins. Assoc. 
v. Herson, (Tex.Civ.App.) 31 S.W. 
(2d) 669; Maryland Casualty Co. v. 
Garrett, (Tex.Civ.App.) 18 S.W.(2d) 
1102; Maryland Casualty Co. v. Mar- 
shall, (Tex.Civ.App.) 14 S.W.(2d) 
337. (3) A public exposure of the 
property sold. Miller v. Roessler, 4 
E.D.Smith (N.Y.) 234. (4) Subse- 
quent making of new contract. Gist 
vy. Johnson-Carey Co., 147 N.W. 1079, 
158 Wis. 188, Ann.Cas.1916E 460. (5) 
The fact that an instrument made on 
Sunday is dated on the preceding day 
is no evidence from which the jury 
can find the consummation of an 
agreement as of such preceding day. 
Kepner v. Keefer, 6 Watts (Pa.) 231, 
31 Am.D. 460. 


62. Eberle v. Mehrbach, 55 N.Y. 
682. 

63. Miller v. Roessler, 4 E.D.Smith 
(N.Y.) 234. 


64 Zielica v. Worzalla, 156 N.W. 
623, 162 Wis. 603. 


65. See Trial [38 Cyc 1238]. 
66. See cases infra this section. 
67. See infra text and notes 68-74. 


[a] Disturbance of others.—In at 
least one jurisdiction it has been held 
a matter of law whether the transac- 
tion of business on Surfday is “to the 
disturbance of. others.’”’ Thompson v. 


. 
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provinee of the jury to determine whether trans- 
actions were closed on Sunday,** whether the sub- 
sequent conduct of the parties sufficiently makes out 
a ratification®® or new contract,’® and whether a 
person to whom an instrument was delivered on 
Sunday was plaintiff’s or defendant’s agent.71 As in 
other cases where ‘the question of the existence of 
an offense involves the determination of whether 
particular acts done on Sunday constitute matter 
of necessity or charity,7? so, where that question is 
material on the legality of a contract, its determi- 
nation is ordinarily a question of fact for the jury,** 
but may be a question of law for the court.‘* The 
weight of the evidence is for the jury and not for 
the court.7> Where there is evidence tending to 
show a renewal or ratification on a subsequent day 
sufficient to cause the existence of an enforceable 
obligation, it is improper to nonsuit plaintiff.7® Sim- 
ilarly, the propriety and correctness of instructions 
is to be determined by the rules generally appli- 
cable to civil cases.77 An instruction that no re- 
covery may be had on Sunday agreements is justi- 
fied by evidence tending to prove that the agree- 
ment in question was made on Sunday.’® If an in- 
struction, considered as a whole, is correct, the fact 
that certain isolated parts, withdrawn from the con- 
text, misstate the law is not fatal,"® particularly 
where such \misstatement is by_inference only and 
under the facts developed could have no possible 
misleading tendency.®® Although they are correct 
in the abstract, if instructions as given, under the 


SUNDAY 


particular facts, tend to mislead the jury and to 
prejudice one of the parties to the suit, 1f 1s 1m- 
proper to give them;*! and a refusal to give such 
instructions, when requested, is proper.** Where 
the evidence is in conflict on the issue of illegality, 
the general affirmative charge should not be given;** 
but an instruetion to disregard testimony of Sun- 
day execution, unsupported by the pleadings, has 
been held proper.8* An instruction respecting the 
invalidity of Sunday contracts is erroneous where 
it cmits to instruct with reference to an issue of 
ratification or renewal which has been properly and 
sufficiently raised.85 A general verdict of the jury 
against defendant is a sufficient finding that the 
particular contract involved was within the excep- 
tions stated in the Sunday laws, that issue having 
been properly raised by the pleadings.*® 


Special verdict, being found for defendant on 
the issue of illegal Sunday exeeution, goes to de- 
feat the whole action and renders it unnecessary 
that any findings be made with reference to other 
defenses submitted.®* 


Motion to modify judgment. Where the matter 
of illegality because of the Sunday laws is raised 
for the first time by a motion to modify. the judg- 
ment, after the time to move for a new trial has 
gone by, the court is not obliged to reopen the case 
so as to let in the defense.*§ 


[§ 84] g. Appeal and Error. The rules with ref- 
erence to appeal and error which prevail in civil 


[§§ 83-84 


Williams, 58 N.H. 248. 


Province of court and jury general- 
ly see Trial [38 Cyc 1511 et seq]. 


68. Flanagan v. Meyer, 41 Ala. 
132;: Cameron v.. Peek, 37.Conn. 555; 
Bradley v. Rea, 103 Mass. 188, 4 Am. 
RY 624-77 Rall ve Dunham,’ “1% Gray. 
(Mass.) 543. 


69. Lee’s Adm’r y. Harper, 6 Ky. 
Op, 416. 


[a] However, where the undisput- 
ed facts show no circumstances suf- 
ficient to justify a finding of ratifica- 
tion, the issue of ratification should 
not be submitted to the jury. New 
York Life Ins. Co. v. Mason, 235 S.W. 
422, 151 Ark. 135, 19 A.L.R. 618. 


70. Winfield v. Dodge, 7 N.W. 906, 
45 Mich. 355, 40 Am.R. 476. 


71. Cameron v. Peck, 37 Conn. 555. 


72. See supra § 61 text and notes 
957-96. 


Hooper v. Edwards, 18 Ala. 
280; Rogers v. Western Union Tel. 
Co., 78 Ind. 169, 41 Am.R. 558. See 
Burns vy. Moore, 76 Ala. 339, 52 Am, 
R. 332 (dictum to same effect). But 
see Allen vy. Duffle, 4 N.W.. 427, 43 
Mich. 1, 38 Am.R. 159 (stating that 
whether acts are a matter of neces- 
sity or charity is purely a question 
of law, never of fact, and holding 
that, as a matter of law, charitable 
subscription contracts come within 
the exception). 


74. Burns v. Moore, 
52; Am.R, 3325 


76 Ala. 339, 
Bernard v. Lupping, 


32 Mo. 341. And see case infra this 
note. : 
[a] Character of association.— 


Whether an association is benevolent 
or religious in character, so that its 
Sunday transactions fall within ex- 
ceptions of ‘matters of necessity or 
charity, is a question of law to be de- 


cided by the court. Toll v. Crimean, 
13 Montg.Co. (Pa.) 33. 


75. See case infra this note. 


[a] Thus, where the testimony 
was that a sale was made on Sun- 
day, February 2, and a note given on 
that date, and where it appeared that 
February 2 of the year in question 
did not fall on Sunday, the reconcil- 
ing of this inconsistency and the de- 
termiation of whether the sale was 
made on the day of the week or on 
the day of the month testified was a 
matter concerning the weight of the 
evidence, and concerning which de- 
fendant had no right to have the 
court instruct. Cook vy. Carmichael, 3 
Tenn.Civ.A, 477. 


76. Smith Motor Car Co. v. God- 
dard, 156 S.E. 724, 42 Ga.App. 560. 


77. See cases infra notes 78-85. 


Instructions generally see Trial [38 
Cyc 1594 et seq]. 


[a] Definition of “reasonable 
time.”—Where, in a suit on a Sunday 
contract’ involving ratification, the 
court instructed that ratification must 
be in a “reasonable time” but failed 
to define that term, but where defend- 
ant did not request on instruction. de- 
fining it, he cannot complain of its 
omission particularly where the testi- 
mony regarding the alleged ratifica- 
tion is to the effect that it oceurred 
on the next day. Hofgesang y. Silver, 
27 rae 945, 282 Ky. 508, 68 AL. 


78. Hanchett v. 
617, 43 Minn,’149, 


79. Conrad vy. Kinzie, 4 N.E. 868, 
LOS phn. ely 


80. Pope v. Linn, 50 Me. 83; Hora- 
cek v. Keebler, 5 Neb. 355. 


[a] Thus, where the judge de- 
scribed Sunday transactions as void, 


Jordan, 45 N.W. 


even though this is erroneous and 
they are merely illegal and only void 
in so far as other illegal transactions, 
where the distinction was not mate- 
rial for the purposes of the particu- 
lar case, the error was immaterial. 
Pope v. Linn, 50 Me, 83. ; 


81. Foster vy. Wooten, 7 So. 501, 67 
Miss. 540. c 


{a] Thus it was error to instruct 
that Sunday sales are void where the 
particular sale was executed and the 
action was one brought to set aside 
the completed transfer. Foster v. 
Wooten, 7 So. 501, 67 Miss. 540. 


82. Shepley v. Henry Siegel Co.,. 
88 N.E. 1095, 203 Mass. 43. 


83. See cases infra this note; 
supra notes 75, 76. 


[a] Thus (1) conflicting evidence 
as to the place and time of execution 
of a contract alleged by defendant to 
have been executed on Sunday, and 
hence void, rendered erroneous the 
granting of affirmative charge that 


and 


the contract was illegal. J. R. Wat- 
kins: Cot ‘vi (Pace; 10L> So; 1758) ee 
Ala. 63. (2) A refusal to direct a 


verdict for defendant was proper 
where there was evidence tending to 
make out a renewal on a subsequent 
week day sufficient to create an obli- 
gation similar in terms to that under 
the Sunday contract. O’Brien v. Shea, 
95 N.E. 99, 208 Mass. 528, Ann.Cas. 
1912A 1030. 


84 Reich v. Bolch, 27 N.W. 507, 
68 Iowa 526. 


85. Lee v. Harper, 6 Ky.Op. 416. 


86. Western Union Telegraph Co,. 
toe eS 96 N.E. 967, 49 Ind.App. 


87. Tucker v. West, 29 Ark. 386. 


83. Mosing v. Bankers’ Oil Co., 212 
Pr o1b. tia Kan. 505. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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actions generally’® are applicable to actions involv- 
ing contracts or transactions claimed to be void 
An attack on the validi- 
ty of the contract will not be noticed when made for 
the first time in the appellate court.°? 
any substantial evidence to show that a Sunday con- 
tract was not made under circumstances: rendering 
it illegal, a judgment based on such contract will 
but, at least in equity 
suits, the appellate court has been held to have the 
power to reverse the findings of fact made by the 
Where nothing appears to the con- 
trary in the record on appeal, a general verdict for 
plaintiff will be sustained on the theory of a re- 
newal, where the issue of renewal is properly raised, 
even though the invalidity of the original agreement 
Instructions, although erro- 
neous, do not constitute reversible error where they 


under the Sunday laws.°° 


not be disturbed on appeal ;°? 


trial court.®? 


is fully established.°* 


89. Appeal and error generally 
see Appeal and Error 3 C.J. p 256. 


90. See cases infra this section. 


{a] Nonsuit.—Where plaintiff es- 
tablished a case raising issues as to 
the effect of a contract executed on 
Sunday, the effect of execution after 
sunset of the day, and the effect on 
such execution of negotiations prior 
‘to sunset, and agreed to submit toa 
nonsuit after completion of his own 
evidence, the only one of the issues 
which could be considered on appeal 
was the cone on which plaintiff had 
agreed to be nonsuited. Lyon v. 
Strong, 6 Vt. 216. 


[b] General exception by defend- 
ant to the charge respecting the effect 
of Sunday transactions is insufficient 
to permit him to avail himself of the 
objection that the tone of a part of 
the charge tended to influence the ju- 
ry in favor of plaintiff. Shepley v. 
Henry Siegel Co., 88 N.E. 1095, 203 
Mass. 43. 


91. O’Brien v. Shea, 95 N.E. 99, 
208 Mass. 528, Ann.Cas. 19124 1030; 
Roop v. Roop, 35 Pa. 59. 


92. Hazard v. Day, 14 
(Mass.) 487, 92 Am.D. 790; Joy v. 
Koch, 121 N.W. 634, 108 Minn. 160; 
Cook y. Carmichael, 3 Tenn.Civ.A. 477. 
See Schulman y. Rosenstein, 120 N.Y. 
S. 58 (holding that, from the facts 
appearing in the record, no sufficient 
showing was made that the contract 
contemplated or required perform- 
ance on Sunday, to require or justify 
a reversal). 


[a] Changing te euanyax Where 
the parties were at first agreed that a 
contract was made on Sunday but 
plaintiff, on the defense of illegality 
being raised, changed his story and 
testified to a Saturday contract, on 
which the trial court gave judgment 
for plaintiff without having the wit- 
nesses personally present “before it, 
it was held on appeal that the evi- 
dence which should have been ac- 
cepted was the testimony given by 
both parties before interposition of 
the defense and consistently by de- 
fendant at all times, and that it es- 
tablished a Sunday contract. Superi- 
or Motors, Ltd. v. Cade, (Sask.) 
[1930] 3 Dom.L.R. 1003. 


[b] Findings of trial judge trying 
case without jury are as fully with- 
ra this principle as are those of a 


Allen 


13h Hazard v. Day, 14. Allen 
Citas) 487, 92 Am.D. 790. 

93. Silver v. Shulman, 181 N.W. 
1006, 213 Mich, 211. 

94. Shippex v. Eastwood, 9 Ala. 


198. 


SUNDAY 


If there is 


95. See case infra this note. 


[a] Illustration.—Instructions im- 
properly submitting to the jury the 
issue of Sunday execution, as if it 
were properly put in issue by the 
pleadings, when in fact it is not, af- 
ford no ground of complaint to de- 
fendant, urging such illegality. 
Chlein v. Kabat, 33 N.W. 771, 72 Iowa 


291. 


96. 
Vt. 511 


97. Availability of unlawful bail- 
ment as defense to third persons see 
supra § 75 note 40. 


Liability for injury to or by prop- 
erty held under unlawful bailment 
see supra § 76 text and notes 60-67. 


98. U.S.—Philadelphia, eic., R. Co. 
v. Philadelphia, etc., Steam Towboat 
Co., 23 How. 209, 16 L.Ed. 433; The 
Ferryboat D. S. Gregory, 7\F.Cas.No. 
4,100, 2 Ben. 226 [aff 9 Wall. 513, 19 
L.Ed. 787]; Sawyer v. Oakman, 21 F. 
Cas. No. 12,402, 7 Blatchf. 290 [aff 21 
F.Cas.No. 12,404, 1 Lowell 134]. 


Ga.—Hughes v. Atlanta Steel Co., 
71 S.E. 728, 136 Ga. 511, 36 L.R.A.N.S. 
547, Ann.Cas.1912C 394 [mod Wallace 
v. Cannon, 38 Ga, 199, 95 Am.D. 385, 
and cit Cyc]. 


Idaho.—Black v. Lewiston, 13 P. 80, 
2 Idaho (Hasb.) 276. 


Ind.—Louisville, ete. R. Co. v. 
Buck, 19 N.E. 453, 116 Ind. 566, 9 Am. 
S.R. 883, 2 TERA 520; Louisville, 
ete., R. Co. vy. Frawley, 9 'N.E. 594, 110 
Ind. 18; Chicago, ete., R. Co. vy. Gra- 
ham, 29 N.E. 170, 3 Ind.App. 28, 50 
Am.S.R. 256. 


Iowa.—Taylor v. Star Coal Co., 81 
N.W. 249, 110 Iowa 40; Gross v. Mil- 
ler, 61 N.W. 385, 93 lowa 72, 26 L.R.A. 
605; Schmid y. Humphrey, 48 Iowa 
652, 30 Am.R. 414. See Single v. Chi- 
cago, etc., R. Co., 14 N.W. 320, 60 Iowa 
333 (recognizing rule). 

Kan.—Parman v. Lemmon, 244 P. 
227, 119 Kan, 323, 120 Kan. 370, 44 
IN ee 1500; Kansas City v. Orr, 61 
P, 397, 62 Kan. 61, 50 L.R.A. 783 

Ky.—Illinois Cent. R. Co. v. Dick, 
15 S.W. 665, 91 Ky. 484, 12 Ky.L. 
772. 

Md.—Philadelphia, 
Lehman, 56 Md. 209, 40 Am.R. 415. 

Mich.—Van Auken v. Chicago, etc., 
R. Co., 55 N.W. 971, 96 Mich. 307, 22 
L.R.A. 33; Sharp v. Evergreen Tp., 
35 N.W. 67, 67 Mich. 443. 

Minn.—Opsahl y. Judd, 14 N.W. 575, 
30 Minn. 126. 

N.H.—Wentworth v. Jefferson, 60 
N.H. 158; Sewell v. Webster, 59 N.H. 


Bates v. Sabin, 24 A. 1013, 64 


eters Rem Coss 
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have no tendency to prejudice appellant.°5 


Allowance by auditor of items for work on Sun- 
day will be presumed to be correct, on appeal, and 
the allowance will not be disturbed where it is not 
shown but that the items were outside the prohibi- 
tions or within the exceptions of the Sunday laws. 


[§ 85] B. Injuries Received or Inflicted on Sun- 
day®’—1. Resultant Rights and Liabilities. 
great weight of authority, it is held that a person 
injured or damaged while violating a Sunday law 
is not barred from recovery by such illegal conduct 
on his part, as such violation is not the efficient or 
proximate cause of the injury, or an essential ele- 
ment of the cause of action; 
the injury was inflicted is only an incident and not 
the foundation of the action.°§ 
jurisdictions, it has been held that no liability at- 


By the 


and as the time when 


However, in a few 


586. See Carey v. Bath, 35 N.H. 530 
(dictum to same effect). 


N.J.—Delaware, ete, R. Co. 
Trautwein, 19 A. 178, 52 N.J.Law 169, 
19 Am.S.R. 442, 7 L.R.A. 435. 


N.Y.—Platz v. Cohoes, 89 N.Y. 
15 N.Y.Wkly.Dig. 61, 42 Am.R. 286 
[aff 24 Hun 101, 12 N.Y.Wkly.Dig. 
Carroll y. Staten Island R. Co., 
53 VANE ey L2G. 17, CA mae reas com fen tie Gres 
eels Etchberry v. Levielle, 2 
Hilt. 40; Solarz v. Manhattan R. Co., 
29. NoY.S. © 1123) .28) Mise."656,, 08 Abb: 
N.C. 426 [aff 32 -N.Y.S, 1149, 11 Mise. 
715, and 49 N.E. 1104, 155 N.Y. 645]. 


Okl.—Lisle vy. Anderson, 159 P. 
278, 61 OKl. 68,.L.R.A.1917A 128. 


Pa.—Mohney v. Cook, 26 Pa. 342, 
67 Am.D. 419; Strickler v. Hough, 1 


219, 


Pittsb. 239. 
R.I.—Eagan v. Maguire, 42 A. 506, 
21 R.I. 189; Baldwin vy. Barney, 12 


R.I. 392, 34 Am.R. 670. 


Wis.—Frint Motorear Co. v. Indus- 
trial Commission of Wisconsin, 170 N. 
W. 285, 168 Wis. 436; Knowlton v. 
Milwaukee City R. Co., 18 N.W. 17, 
59 Wis. 278, 16 Am.&E.R.Cas. 330; 
McArthur v. Green Bay, etec., Canal 
Co., 34 Wis. 139, 150; Sutton v. Wau- 
watosa, 29 Wis. 21, 9 Am.R. 534. 


See Armour & Co. v. Rose, 36 S.W. 
(2d) 70, 183 Ark. 413 (dictum to same 
effect). 


“Stated in another form, the same 
state of facts which would entitle the 
plaintiff to recover, had the injury 
happened on any day other than Sun- 
day, will entitle him to recover in 
this action, notwithstanding the in- 
jury was received on Sunday, and 
when he was . [acting] 
unlawfully.” McArthur v. Green Bay, 
ete., Canal Co., supra. 


[a] Reasons for rule.—(1) “Sup- 
pose it be said the plaintiff was do- 
ing something prohibited by law but 
which in no manner concerned the 
defendant, or disturbed him in any of 
his rights or privileges, will it do in 
such a case to say that the plaintiff 
is no longer under the protection of 
the law, and that the defendant may 
with impunity, by the use of positive 
force or through negligence, do him an 
injury, and that no civil liability is 
incurred thereby? Can the defendant 
be permitted to set up as a defense 
the fact that the plaintiff was doing 
something prohibited by law which 
did not in fact directly contribute 
to the injury? We think not. We are 
not aware there is any distinction be- 
tween an act committed, by which a 
wrong is perpetrated, and the omis- 
sion to do something by which the 
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taches for injuries to person or property received 
by one who is violating the Sabbath laws, and as 
a consequence of his conduet, as his own illegal act 
necessarily contributes to the injury;°°® but, at least 


same result is reached. Therefore, if 
one is knocked down and robbed on 
the Sabbath, cam the thought be en- 
tertained for a moment that the 
wrongdoer would not be civilly lia- 
ble? His punishment, criminally, 
does not afford the injured party any 
redress. . « The fact that the 
plaintiff was at the place at the time 
he was injured did not directly con- 
tribute thereto. As well might it be 
said that if he had never come to 
Towa, or been born, he would not have 
been injured, and that, therefore, by 
reason of such facts he contributed 
to the injury. If one knocks another 
down and senseless, and while in that 
condition and two hours afterward he 
is robbed by another, the latter act 
could hardly be considered the prox- 
imate result of the former. So, here, 
the proximate cause of the injury was 
not because of the fact that plaintiff 
Was quietly and peaceably passing 
along the highway. The attack made 
on him was not the legitimate result 
of his being in the highway at that 
time and place.” Schmid vy. Hum- 
phrey, 48 Iowa 652, 653, 30 Am.R. 414, 
(2) “The fact that one when injured 
is thus violating the law does not 
place him beyond its protection. If 
so, he would be at the mercy of oth- 
ers. It cannot be fairly said that the 
work in which the appellee had been 
engaged contributed to the injury. 
Certainly it was not calculated, or- 
dinarily or naturally, to lead to it. 
There was no such connection be- 
tween the doing of the work and the 
accident that the latter was likely to 
result from the former. The one did 
not naturally follow the other, and it 
could not be reasonably anticipated 
that it would do so. There was no 
necessary or even probable tendency 
from the one to the other. The same 
causes would have produced the same 
result upon any other day, and the 
fact that the accident occurred on 
Sunday is therefore altogether imma- 
terial in considering the cause of it, 
or the question of contributory negli- 
gence. All other circumstances and 
conditions being the same, the same 
injury would have happened upon any 
other day as well.’ Illinois Cent. R. 
Co. v. Dick, 15 S.W. 665, 91 Ky. 434. 


{[b] Rule applied.—The rule has 
been applied to injuries to: (1) Per- 
sons injured by defects in streets or 
highways during the course of illegal 
Sunday work (Kansas City v. Orr, 61 
Ps) (39%, 62) Kan: 161,¢.50. LRA, 7835 
Sutton v. Wauwatosa, 29 Wis. 21, 9 
Am.R. 534) (2) or traveling (Black 
v. Lewiston, 13 P. 80, 2 Idaho (Hasb.) 
276; Sharp v. Evergreen Tp., 35 N. 
W. 67, 67 Mich. 443; Snook y. Ana- 
conda, 66 P. 756, 26 Mont. 128; Went- 
worth v. Jefferson, 60 N.H. 158; Se- 
well v. Webster, 59 N.H. 586; Platz 
v. Cohoes, 89 N.Y. 219, 42 Am.R. 286, 
15 N.Y.Wkly.Dig. 61 [aff 24 Hun 101, 
12 N.Y.Wkly.Dig. 106]. See Corey v. 
Bath, 35 N.H. 530 [dictum to same ef- 
fect]). (3) Travelers on Sunday in- 
jured by collision with other travel- 
ers. Baldwin y. Barney, 12 R.I. 392, 
34 Am.R. 670. (4) Traveler on boat 
injured by another boat’s negligently 
colliding therewith. The Ferryboat 
D. S. Gregory, 7 F.Cas.No. 4,100, 2 
Ben. 226 [aff 9 Wali. 5138, 19 L.Ed. 
787]. (5) Traveler injured by defects 
in railroad premises. Delaware, etc., 
R. Co. v. Trautwein, 19 A. 178, 52 N. 
J.Law 169, 19 Am.S.R. 442, 7 L.R.A. 
435. (6) Persons injured at railroad 


SUNDAY 


in some of the 


crossing, by negligence of the rail- 
road, while returning from unlawful 
Sunday work (Illinois Cent. R. Co. v. 
Dick, 15 S.W. 665, 91 Ky. 434, 12 Ky. 
L. 772) (7) or while unlawfully trayv- 
eling (Van Auken vy. Chicago, etce., R. 
Co., 55 N.W. 971, 96 Mich. 307, 22 L. 
R.A. 83). (8) One injured by negli- 
gent failure to transmit and deliver a 
Sunday telegram promptly, as requir- 
ed by statute. Arkansas, etc., R. Co. 
v. Lee, 96 S.W. 148, 79 Ark. 448; West- 
ern Union Tel. Co. v. McLaurin, 13 So. 
36, 70 Miss. 261. (9) Persons* shot 
while themselves unlawfully shooting 
on Sunday. Gross v. Miller, 61 N.W. 
385, 93 Iowa 72, 26 L.R.A. 605; Par- 
man y. Lemmon, 244 P. 227, 119 Kan. 
323, 120 Kan. 370, 44 A.L.R. 
(10) Persons laboring with a team of 
horses on Sunday, when the horses 
are frightened by dogs. Schmid v. 
Humphrey, 48 Iowa 652, 30 Am.R. 414. 
(11) Employee of one independent 
contractor injured by actionable neg- 
ligence of another contractor while 
unlawfully working on Sunday. Lisle 
v. Anderson, 159 P. 278, 61 Okl. .68, 
L.R.A.1917A 128. (12) Vessel strik- 


ing an obstruction in the course of a 


Sunday voyage. Philadelphia, etc., R. 
Co. v. Philadelphia, ete., Steam Tow- 
boat Co., 23 How. (U.S.) 209, 16 L.Ed. 
433; Mohney v. Cook, 26 Pa. 342, 67 
Am.D. 419; Strickler v. Hough, 1 
Pittsb. (Pa.) 2389. (13) Vessel in- 
jured by negligence in operation of 
canal, (McArthur vy. Green Bay, ete., 
Canal Co., 34 Wis. 139) (14) or by a 
negligent omission of duty on the 
part of a wharf owner (Sawyer v. 
Oakmanio21 )  EGasiNo.—- 12,402,327 
Blatchf. 290 [aff 21 F.Cas.No. 12,404, 
1 Lowell 134]). 


[ec] Mitigation of damages.—The 
violation of the Sabbath laws cannot 
be taken into consideration either as 
a defense or in mitigation of dam- 
ages. ‘Etchberry v. Levielle, 2 Hilt. 
CNVY.) 40. % 


[ad] Well considered case.—Gross 
v. Miller, 61 N.W. 385, 93 Iowa 72, 
26 L.R.A. 605; Sutton v. Wauwatosa, 
29 Wis. 21, 9 Am.R. 534. 


fe] In Vermont (1) the rule is 
adopted that the fact of defendant’s 
illegal conduct on Sunday in®* the 
course of which the injury is received 
is, in general, no defense to an action 
for the injury or damage suffered 
(Hoadley v. International Paper Co., 
47 A. 169, 72 Vt. 79; Boyden v. Fitch- 


bure Rs .Co..289 WA. td TOM Vv teeoe 
See Johnson vy. Irasburgh, 47 Vt. 28, 
19 Am.R. 111 [recognizing rule]); 


(2) but the rule is qualified to the 
extent that one injured, during the 
course of illegal travel on Sunday, 
by defects in the highway, is not en- 
titled to recover for that injury, there 
Deing no duty of maintenance as to 
such traveler (Holcomb v. Danby, 51 
Vt. 428; Johnson y. Irasburgh, 47 Vt. 
28, 19 Am.R. 111). 


{f] Duty to act on Sunday.— 
The duty of a city to keep its streets 
in proper repair is, it has been held, 
the same on Sunday as on any other 
day and failure to make repairs on 
that day, the first after notice of a 
defect, is brought to the city, is not 
justifiable by reason of the day or of 
a rule of the city not to do street 
work on Sunday. Snook vy. Anaconda, 
66 P. 756, 26 Mont. 128. 


99. Cratty v. Bangor, 57 Me. 423, 
2 Am.R. 56; Day v. Highland St. R. 


1500. |’ 


jurisdictions where this rule was 


formerly followed, it has since been superseded by 
positive statutory enactment to the contrary; and, 
even in the absence of such statute, the illegal con- 


Co,. 1385 Mass. 113, 46 Am.R, 447; 
Wallace v. Merrimack River Navy. 
etc., Co., 134 Mass. 95, 45 Am.R. 301; 
Bucher v. Fitchburg R. Co., 131i Mass. 
156, 41 Am.R. 216; Davis v. Somer- 
ville, 128 Mass. 594, 35 Am.R. 399; 
Liyons vy. Desotelle, 124 Mass. 387; 
Smith v. Boston, ete., R. Co., 120 Mass. 
490, 21 Am.R. 538; McGrath v. Mer- 
win, 112 Mass. 467, 17 Am.R. 119; 
Stanton v. Metropolitan R. Co., 14 
Allen (Mass.) 485; Jones v. Andover, 
10 Allen (Mass.) 18; Beacham v. 
Portsmouth Bridge, 40 A. 1066, 68 N. 
H. 382, 73 Am.S.R. 607 (applying the 
law of Maine). And see cases infra 
this note. 


[a] Rule applied to: (1) Travelers 
injured by defects in highways (Crat- 
ty v. Bangor, 57 Me. 423, 2 Am.R. 56; 
Davis v. Somerville, 128 Mass. 594, 
35 Am.R. 399; Connolly v. Boston, 117 
Mass. 64, 19 Am.R. 396; Jones v. And- 
over, 10 Allen (Mass.) 18; Bosworth 
v. Swansey, 10 Metc. (Mass.) 363, 43 
Am.D. 441. See Cleveland v. Bangor, 
32 A. 892, 87 Me. 259, 47 Am.S.R. 326; 
Buck v. Biddeford, 19 A. 912, 82 Me. 
433 [both recognizing rule]; Parker 
v. Latner, 60 Me. 528, 11 Am.R. 210 
[dictum to same effect]; Hinckley v. 
Penobscot, 42 Me. 89 [to same effect] ) 
(2) or bridges (Beacham v. Ports- 
mouth Bridge, 40 A. 1066, 68 N.H. 382, 
73 Am.S.R. 607 [applying the law of 
Maine]). (3) Persons at railroad 
crossings. Smith vy. Boston, ete., R. 
Co., 120 Mass. 490, 21 Am.R. 538. (4) 
Persons traveling as passengers of 
common earriers and injured by the 
negligence of the carriers. Bucher v. 
Fitchburg R. Co., 131 Mass. 156, 41 
Am.R. 216; Stanton y. Metropolitan 
R. Co., 14 Allen (Mass.) 485. (5) 
Servant of street railroad by being 
struck by the car of another company 
while engaged in working on Sunday. 
Day v. Highland St. R. Co., 135 Mass. 
1138, 46 Arfi.R. 447. (6) Person vol- 
untarily assisting in cleaning ma- 
chinery, who was injured by the 
starting up of .such machinery. Mc- 
Grath v. Merwin, 112 Mass. 467, 17 
Am.R. 119. (7) Horse of plaintiff, 
who had unlawfully used it for Sun- 
day travel and tied it beside the road, 
where it was injured by another driv- 
er. Lyons v. Desotelle, 124 Mass. 387. 
(8) Vessel injured by collision with 
another being negligently operated at 
the time. Wallace v. Merrimack Riv- 
er Nav., ete, Co., 1384 Mass. 95, 45 
Am.R. 301. 


{b] Federal courts of admiralty 
(1) in the jurisdictions adopting this 
rule are not bound to follow such 
rule, for while they must follow the 
local statutes and decisions as to 
what things are prohibited by the 
Sunday law, the effect of illegality is 
a question of general law as to which 
they are not bound by the local rules 
(Sawyer v. Oakman, 21 F.Cas.No. 12,- 
404, 1 Lowell 134 [aff 21 F.Cas.No. 
12,402, 7 Blatchf, 290]); (2) but un- 
der Rev. St. § 721, providing that “the 
laws of the several states . < 
shall be regarded as rules of decision 
in trials at common law,” a different 
rule is applicable generally, and in 
actions at law, the state rule, once 
settled, will be followed (Bucher y, 
Cheshire R. Co., 8 S.Ct. 974, 125 U.S. 
555, 31 L.Ed, 795). 


Xe See statutory provisions; 
cases infra this note. 


{a] Thus (1) Acts (1895) e 129, 
eee 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 85) 


duct did not prevent recovery for injuries which 
the act being done had no tendency to produce, and 
as to which it was a mere condition and not a con- 
h Under the majority rule,? the 
existence of a contract between plaintiff and de- 
fendant, in pursuance of which plaintiff's illegal acts 
were being done, does not prevent a recovery for 
defendant’s breach of duty causing injury independ- 
ent of the contract;* furthermore, persons jointly 
engaged in a violation of the Sunday laws are not 


tributory cause.” 


prevented by their joint unlawful 


providing that the Sunday laws shall 
not bar “any action for a tort or 
injury suffered on Sunday” makes vio- 
lation of the Sunday laws wholly in- 
operative aS a defense in any such 
action (Bridges vy. Bridges, 45 A. 827, 
93 Me. 557), (2) and the same is true 
of St. (1884) e 37, providing that such 
laws “shall not constitute a defense 
to an action for a tort or injury suf- 
fered by a person on that day” (Jor- 
dan v. New York, etc., R. Co., 43 N. 
BK. 111, 165 Mass, 346, 52 Am.S.R. 522, 
a2) L.R.A. 101). ; 


{b] imitations on statutory ap- 


plication.—(1) Such statutes do not 


apply to actions brought after their 
passage, based on injuries received 
prior to such passage, such cases be- 
ing governed by the law in force at 
the time of the injury. Read v. Bos- 
ton, etc., R.-Co., 4 N.E. 227, 140 Mass. 
199; Bucher y. Fitchburg R. Co., 131 
Mass. 156, 41 Am.R. 216; Beacham v. 
Portsmouth Bridge, 40 A. 1066, 68 N. 
H. 382, 73 Am.S.R. 607 (holding with 
reference to laws and _ statute of 
Maine). (2) The statutes alter the 
rule only as to matters with which 
they deal, and hence a statute de- 
claring that the fact, that a person 
injured was illegally engaged in cer- 
tain described conduct on Sunday, 
shall be no defense, does not take 
away the defense where the acts be- 
ing done illegally at the time of in- 
jury were of a character different 
from those described, as where the 
statute mentions traveling and the 
injury is received while laboring; and 
as to matters not affected by the stat 
ute the former rule continues appli- 
cable, even though the party injured 
be simultaneously engaged in illegal 
conduct which is of the character de- 
seribed by the statute. Day v. High- 
land St. R. Co., 135 Mass. 113, 44 Am. 
R. 447. See Wallace v. Merrimack 
River Nav., ete., Co., 134.Mass. 95, 
45 Am.R. 301 (to similar effect). 


2. Wallace v. Merrimack River 
Nav., etc., Co., supra; White v. Lang, 
128 Mass. 598, 85 Am.R. 402. See Mc- 


Grath v. Merwin, 112 Mass. 467, 17 
Am.R. 119 (recognizing rule). 
fa] Assault by dog.—The fact 


that a person was assaulted by a dog 
while illegally traveling on Sunday 
has been held not to prevent recovery 
for injuries resulting from such as- 
sault. White v. Lang, 128 Mass. 598, 
35 Am.R. 402. 


[b] Willful collision.—If defend- 
ant’s servants, willfully acting but 
within the scope of their authority so 
far as to charge defendant with lia- 
pility, maliciously collided with and 
injured plaintifi’s vessel unlawfully 
traveling on Sunday, the illegality of 
the latter’s conduct was independent 
of the injury and was no defense. 
Wallace v. Merrimack River Nav., 
etc., Co., 134 Mass. 95, 45 Am.R. 301. 


3. See supra text and note 98. 


4. Hughes v. Atlanta Steel Co., 71 
S.B. 728, 136 Ga. 511, 36 L.R.A.N.S. 
547, Ann.Cas.1912C 394; Louisville, 
etc., R. Co. v. Frawley, 9 N.H. 594, 110 


SUNDAY 


enterprise from 


Ind. 18. See Sawyer v. Oakman, 21 
F.Cas.No. 12,402, 7 Blatchf. 290 [aff 
21 F.Cas.No. 12,404, 1 Lowell 134]; 
Louisville, ete., R. Co. v. Buck, 19 N. 
E.. 453, 116 Ind. 566, 9 Am.S.R. 883, 
2L.R.A. 520; Taylor v. Star Coal Co., 
81 N.W. 249, 110 Iowa 40; Solarz v. 
Manhattan R. Co., 29 N.Y.S. 1123, 8 
Mise. 656, 31 Abb.N.C. 426 [aff 32 N. 
WS 1149611. Mise,< 715. Caft:-49) oN. bs 
1104, 155 N.Y. 645)]; Frint Motorear 
Co. v. Industrial Commission, 170 N. 
W. 285, 168 Wis. 436 (all five to same 
effect);, Gerretson v. Rambler Ga- 
rage Co., 136 N.W. 186, 149 Wis. 528, 
40 L.R.A.N.S. 457 (holding that an 
action for the negligence of a chauf- 
feur in the operation of an automo- 
bile was maintainable, although the 
contract for the automobile was un- 
lawfully ,made on Sunday). 


[a] Injuries to servants.—(1) De- 
Spite the illegal character of the con- 
duct of plaintiff at the time of in- 
jury, recovery has been allowed for 
injuries received by an employee 
working on Sunday where. the em- 
ployer negligently failed to provide 
a safe place to work (Taylor v. Star 
Coal Co., 81 N.W. 249, 110 Iowa 40; 
Solarz v. Manhattan R. Co., 29 N.Y.S. 
1123, 8 Misc. 656, 31 Abb.N.Cas. 426 
[aff 32 N.Y.S. 1149 mem, 11 Misc. 715 
mem (aff. 49 N.E. 1104 mem, 155 
N.Y. 645 mem)]), (2) or knowingly 
employed and retained an incompe- 
tent fellow servant (Hughes v. Atlan- 
ta Steel Co., 71 S.E. 728, 136 Ga. 511, 
86 .L.R.A.N.S.. 547, “Ann.Cas.1912C 
394), (3) or otherwise negligently 
omitted to use reasonable care (Lou- 
isville, etc., R. Co. v. Buck, 19 N.BE. 
453, 116 Ind. 566,.9 Am.S.R. 8838, 2 
L.R.A. 520; Louisville, ete., R. Co. v. 
Frawley, 9 N.E. 594, 110 Ind. 18). 
(4) Recovery under Workmen’s Com- 
pensation Acts has been held not to 
be adversely affected by such ille- 
gality where the illegal conduct does 
not contribute to the injury. Frint 
Motorear Co. v. Industrial Commis- 
sion, 170 N.W. 285, 168 Wis. 436. 
(5) Effect of Sunday violation on de- 
fense based on fellow servant doc- 
trine see infra text and note 13. 


[b] Common carriers’ duties (1) 
toward passengers or freight are not 
affected by the date, and for injuries 
resulting from a breach of those du- 
ties, they are liable by reason of the 
obligations which the law imposes 
upon them, and it is hence immateri- 
al that the contract of carriage is 
illegal and invalid under the Sunday 
laws, the recovery being based, not 
on such contract, but on the obliga- 
tions imposed on them by reason of 
their character as carriers (Powhatan 
Steamboat Co. v. Appomattox R. Co., 
¥4 How. 247, -16 L.Ed. 682\[rev 19 F. 
Cas:No. 11,363]; Chicago, etc., R. Co. 
vy. Graham, 29 N.E. 170, 3 Ind.App. 
28, 50 Am.S.R. 256; Opsahl v. Judd, 
14 N.W. 575, 30 Minn. 126; Delaware, 
etc., R. Co. v. Trautwein, 19 A. 178, 
52’ N.J.Law 169, 19 Am.S.R. 442, 7 
L.R.A. 435; Carroll v. Staten Island 
R. Co., 58 N.Y. 126, 17 Am.R. 221 [aff 
65 Barb. 32]; Merritt v. Earle, 29 N. 
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recovering from those with whom they are acting, 
where the other elements for recovery exist.5 
some jurisdictions, where the majority rule pre- 
vails, it has been held that a person engaged in 
employment or other conduct on the Sabbath, in 
violation of a statute, is not liable for injuries in- 
flicted by him without other fauit or negligence on 
his part;® but, under the minority rule, a contrary 
result has been reached,’ as it also has in some ju- 
risdictions which follow the majority rule regarding 


In 


38]; Landers y. Staten Island R. Co., 
13- Abb.Pr.N.S. 338 [rev on. other 
grounds 53 N.Y. 450, 14 Abb.Pr.N.S. 
346]; Masterson y. Chicago, ete, R. 
Co., 78 N.W. 757, 102 Wis. 571; Knowl- 
ton v. Milwaukee City R. Co., 18 N.W. 
17, 59 Wis. 278, 16 Am.&E.R-Cas. 330. | 
See Southern R. Co. v. Wallis, 66 S.He 
370, 133 Ga. 553, 30 L.R.A.N.S. 401, 18 
Ann.Cas. 67 [holding that, regardless 
of the legality of running passenger 
trains on Sunday, a railroad company 
doing so is bound to the obligations 
incident to its.status as common car- 
rier, including the duty to take those 
offering themselves as passengers, 
and is liable for a breach of duty in 
this regard]; Philadelphia, ete, R. 
Co. v. Lehman, 56 Mad. 209, 40 Am.R. 
415; Lovell v.~ Boston, ete., R. Co., - 
78 A. 621, 75 N.H. 568, 34 L.R.A.N.S. 
67 [last two to same effect]; Guinn vy. 
Wabash, etc., R. Co., 20 Mo.App. 453 
[holding a carrier receiving live stock 
into its possession on Sunday, for 
shipment, liable for negligent delay 
in shipping, injuring the stock thus 
received and held by it]), (2) but 
where the carriage is under a special 
contract with the carrier, so that the 
duties incident to the character of 
common carrier do not exist, the con- 
trary result is true, and plaintiff can- 
not recover on the theory of a tort 
action for defendant’s breach of such 
duties (Walsh v. Chicago, etc., R. Co., 
42 Wis. 23, 24 Am.R. 376). 


5. Hughes vy. Atlanta Steel Co., 71 
S.B. 728, 186" Gato 5110: 86" . RoALINGS= 
547, Ann.Cas.1912C 394 [mod Wallace 
v. Cannon, 38 Ga. 199; 95 Am.D. 385]; 
Gross v. Miller, 61 N.W. 385, 93 Iowa 
72. 26 L.R.A., 605. See Sawyer v. 
Oakman;, .. 21: BE. CasANo- . 12); 4020067 
Blatchf. 290 [aff 21 F.Cas.No. 12,404, 1 
Lowell 134]; Parman y. Lemmon, 244 
PP. 227, 119 Kan.'323, 120 Kan. 370, 
44 A.L.R. 1500; Etchberry v. Levielle, 
2 Hilt. (N.Y.) 40; MeArthur y. Green 
Bay, ete., Canal Co., 34 Wis. 139 (all 
four to same effect). 


[a] @Whus, one injured, while en- 
gaged in an illegal pastime or amuse- 
ment on Sunday, by another player 
has been allowed to recover for such 
injury. Etchberry v. Levielle, 2 Hilt. 
(N.Y.) 40. 


6. Morris v. Chicago, ete., R. Co., 
26 F. 22; Tingle v. Chicago, ete, R. 
Co., 14 N.W. 320, 60 Iowa 333. 


7. Hyde Park y. Gay, 120 Mass. 
589. 


[a] Z%hus, where a person operat- 
ing a railroad on Sunday, without 
other circumstances of negligence or 
wrong, ran over a fire hose stretched 
across the tracks by municipal au- 
thorities for use in extinguishing a 
fire, if his act in illegally running the 
train was the proximate cause of the 
injury to the hose he was Hable there- 
for; and, further, the fact that it 
was run on Sunday excused plaintiff 
from foreseeing the approach of the 
train and warning it of the presence 
of the hose, as plaintiff was not re- 
quired to anticipate the doing of an 
unlawful act. Hyde Park vy. Gay, 120 


Y. 115, 86 Am.D, 292 [aff 31 Barb.! Mass. 589. 
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its effect as a defense.® Of course, where the ac- 
tion engaged in, at the time of injury, by the per- 
son injured or inflicting the injury, is not unlawful 
under the Sunday statutes, the rights and liabil- 
ities arising therefrom are no different than in the 
case of a similar injury on any other day, and the 
time of the injury is immaterial.°® 


Clause in insurance policy. It has been held that 
a person injured while engaging in unlawful cen- 
duet, such as traveling or hunting on the Sabbath, 
cannot recover on an accident insurance policy, 
which expressly excepts from its operation inju- 
ries resulting from or effected by a violation of 
law;1° but, according to other authority, such a 
clause does not limit recovery for injuries result- 
ing in the course of Sunday law violations, but is 
designed to comprehend only acts that will avoid 
the risk if done at any time;!1 and, of course, if 
the act done is within the exceptions to the Sunday 
regulations, so as to be no violation, its perform- 
ance is no objection to recovery.1? 


Effect on other defenses. The status of persons 
occupying such a relation to a common employer 
that they would be considered fellow servants, so 


8. See case infra this note. 


[a] Ilnstration—Hunting game| HoOw-Pr. 257; 
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patch Transp. Co. 


te 
Landers 


oe ST ee Dae Sy 


as to make the fellow servant doctrine applicable 
as a defense, on a week day, is not altered and their 
relation and the availability of the defense are the 
same, although at the time of injury they are en- 
gaged in doing for the common employer acts ille- 
gal under the Sunday statutes.1* However, it has 
been held that a contractual Timitation of liability 
is ineffectual to limit recovery for an injury caused 
by violation of the Sunday laws by one whose lia- 
bility is thus limited;!* but, of course, such limi- 
tation is valid where the acts performed on Sun- 
day are not in violation of the Sunday laws.*? 


Sunday law as justification for failure to act. 
Where a defense is grounded on plaintiff’s inaction, 
the defense,\if otherwise sufficient, is not avoided 
by the fact that action, to have prevented the loss, 
would have required the doing of acts on Sunday, at 
least where the action, if done, would not have re- 
quired any violation of the Sunday laws.*® 


[§ 86] 2. Actions. In jurisdictions holding the 
illegality of plaintiff’s conduct in violation of a 
Sunday law a sufficient defense, it has been held 
that the defense need not be specially raised but 
is available under a general denial of a petition 


[a] Burden of proof is on insurer 
to prove a violation of the condition, 
by proving that the acts of insured 


59 N.Y, 258, 48 
v. Staten Is- 


on Sunday, being expressly prohibit- 
ed by Pub. Si. § 5957, the shooting 
of a man on Sunday by mistake for 
game was an unlawful act voluntari- 
ly done, for which defendant was lia- 
ble, whether it resulted from careless- 
ness or accident. “White v. Levarn, 
108 A. 564, 93 Vt. 218. 


9. US.—Tne | Ferryboat DD. -S: 
Gregory, 7 F.Cas.No. 4,100, 2 Ben. 226 
[aff 9 Wall. 513, 19 L.Ed. 787]. 


Ark.—Armour & Co. v. Rose, 36 S. 
W.(2d) 70, 183 Ark. 413. 


Conn.—Horton v. Norwalk Tram- 
way Co., 33 A. 914, 66 Conn. 272. 


Iowa.—Wilde v. Merchants’ 
patch Transp. Co., 47 lowa 272. 


Me.—Cleveland v. Bangor, 32 A. 892, 
87 Me. 259, 47 Am.S.R. 326; Buck v. 
Biddeford, 19 A. 912, 82 Me. 433; Sul- 
livan v. Maine Central R. Co., 19 A. 
169, 82 Me. 196; Davidson v. Portland, 
69 Me. 116, 31 Am.R. 253; O’Connell 
v. Lewiston, 65 Me. 34, 20 Am.R. 6738; 
Bryant v. Biddeford, 39 Me. 193. 


Md.—Philadelphia, etc, R. Co. v. 
Lehman, 56 Md. 209, 40 Am.R. 415. 


Mass.—Barker v. Worcester, 29 N. 
B. 474, 139 Mass. 74; Cronan v. Bos- 
ton, 136 Mass. 384; Crosman v. Lynn, 
121 Mass. 301; Doyle v. Lynn, etc., 
R. Co., 118 Mass. 195, 19 Am.R. 431; 
Feital v. Middlesex R. Co., 109 Mass. 
398, 12 Am.R. 720; Hamilton v. Bos- 
ton, 14 Allen 475. See Day v. High- 
ljand St. R. Co., 135 Mass. @13, 46 Am. 
R. 447 (dictum to same effect); Gor- 
man v. Lowell, 117 Mass. 65 (recog- 
nizing rule). 

Miss.—Merchants’ Wharf-Boat As- 
soc. v. Wood, 2 So. 76, 64 Miss. 661, 
60 Am.R. 76. 

N.H.—Corey v. Bath, 35 N.H. 530; 
Dutton v. Weare, 17 N.H. 34, 43 Am.D. 
590. 

N.J.—O’Mara v. Kirch, 147 A. 511, 
106 N.J.Law 151; Smith v. New York, 
ete., R. Co., 46 N.J.Law 7 [aff Smith 
v. Susquehanna, etc., R. Co., 6 N.J.L.J. 
188]. 

N.Y.—Shelton v. Merchants’ 


Des- 


Dis- 


land R. Co., 13 Abb.Pr.N.S. 338 [rev 
n other grounds 53 N.Y. 450, 14 Abb. 
r.N.S. 346]. 


Ohio.—Nagle v. Brown, 37 OhioSt. 
at McGatrick v. Wason, 4 OhioSt. 


Vt.—McClary v. Lowell, 44 Vt. 116, 
8 Am.R. 366. 


[a] Estoppel to deny legality.— 
The right of the father of a section 
hand employed by a railroad company 
to recover for his death resulting 
from the negligence of the company 
has been upheld on the ground that 
one of the exceptions of the Sunday 
statute was the running of necessary 
trains, and the railroad company, hay- 
ing itself decided that the work of de- 
ceased was a work of necessity, could 
not assert that it was not. Johnson 
v. Missouri Pac. R. Co., 26 N.W. 347, 
18 Neb. 690. 


[b] Injuw at hour of day not 
within purview of Sunday laws.— 
Bryant v. Biddeford, 39 Me. 193. 


[c] Permissien not to act.—If a 
public service corporation is exempt- 
ed from certain Sunday regulations, 
the further fact that it is expressly 
authorized not to act on that day if 
it so elects is immaterial where the 
company undertakes to act and holds 
itself out as acting, and, while it is 
so acting, injury results. Merchants’ 
Wharf-Boat Assoc. v. Wood, 2 So. 76, 
64 Miss. 661, 60 Am.R. 76. 


[ad] Rights under Workmen’s Com- 
pensation Acts are not adversely af- 
fected by such Sunday conduct. 
O’Mara v. Kirch, 147 A. 511, 106 N. 
J.Law 161. 


10. Duran v. Standard L., etc., Ins. 
Co., 22 A. 530, 63 Vt. 437, 25 Am.S.R. 
To UoilasktaAss Oa 


Violation of law generally as de- 
fense to recovery on accident insur- 
rave policies see Accident Insurance 


11. Matthes v. Imperial Acc. As- 
soc., 81 N.W. 484, 110 Iowa 222. 


12. Matthes v. Imperial Acc. As- 
soc., Supra; Haton v. Atlas Accident 
Ins. Co., 36 A. 1048, 89 Me. 570. 


were within the prohibitions and out- 
side the exceptions of the law. Mat- 
thes v. Imperial Acc. Assoc., 81 N.W. 
484, 110 Iowa 222. 


13. Houston, etc., R. Co. v. Rider, 
62 Tex. 267. See Hughes v. Atlanta 
Steel Co.,. 71_S.E. 728, 136 Ga. 511, 36 
L.R.A.N.S. 547, Ann.Cas.1912C 394 
(recognizing the rule, and holding 
that the existence of the fellow-serv- 
ant relation in Sunday work is unaf- 
fected, not only for defense, but also 
where it is a basis for action against 
the common master for knowingly 
employing and retaining an incompe- 
tent fellow servant). 


» 14. See case infra this note. 


_{a] _ Thus a carrier contracting for 
limited liability, carrying plaintiff's 
goods on Sunday on a train lawfully 
run and colliding “with another train 
unlawfully run on that day, thereby 
causing damages, is not entitled to 
avail itself of the limitation, since, 
if such limitation had been expressly 
stated to extend to liability for inju- 
ries caused by violation of law, no 
effect would have been given to that 
provision, and hence no implication 
to a Similar effect will be raised. Rise 
poeta Pacific Re Co, 3° Altase 


15. Shelton v. Merchants’ Dispatch 
Sere Co., 59 N.Y. 258, 48 How.Pr-. 


16. See case infra this note. 


[a] Tlustration—Where plaintiff, 
traveling by common carrier, intrust- 
ed baggage to the carrier, and, at the 
end of the journey, left the baggage 
with the carrier without having made 
any arrangement concerning it, de- 
fendant.carrier was after the termi- 
nation of the carriage a mere gratui- 
tous bailee as to such baggage despite 
the fact that its removal by the pas- 
senger would have necessitated Sun- 
day labor, such labor being necessary 
and hence not unlawful, and so the 
carrier was not liable for loss of the 
baggage without any negligence on 


its part. Jones v. Norwich, ete, 
Transp. Co., 50 Barb. (N.Y.) 193. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ha. 


§§ 86-87] 


‘alleging that plaintiff was in the exercise of due 
care when injured.17 Where a violation of the Sun- 
day statute precludes a person from recovering for 
Injuries received on that day, there is authority 
holding that the burden of proof is on him to show 
that the work in which he was engaged was a work 
of necessity or charity,!® and numerous decisions 
exist holding the evidence in particular cases to be 
sufficient?® or insufficient?° for that purpose. <Ac- 
cording to other authority, however, where defend- 
ant seeks to defend on the ground that plaintiff was, 
at the time of the injury, engaged in illegal conduct, 
the fact that the conduct in question was illegal 
must be affirmatively established by the party as- 
serting it in defense.?4 The question of whether 
plaintiff was engaged in an act of necessity or char- 
ity, when it becomes an issue in actions of this na- 
ture, is ordinarily for the jury to determine;?? but, 
where there is no evidence sufficient to warrant a 
finding that the circumstances make out a case of 
necessity or charity, the matter should be determined 
by the court and the instructions framed according- 
ly.?% Similarly it is for the jury to determine, when 
material, at what hour of the day the injury oc- 
ecurred.?* In jurisdictions where the illegality de- 


[§ 87] A. In General. It is the generally rec- 
ognized rule, that, at common law, Sunday is dies 


4 


17. Jones v. Andover, Bryant v. 


10 Allen 24. 
(Mass.) 18. 193. 
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Biddeford, 39 Me. 
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feats the action, refusal to instruct on the matter, 
where the issue is properly raised by the pleadings 
and the evidence, is error;?° but the contrary is true 
in jurisdictions where that circumstance is insuf- 
ficient as a defense;?® and the trial court should 
not submit to the jury the question whether the un- 
lawful working on Sunday was the proximate cause 
of the injury, but should instruct it that it consti- 
tutes no defense.*7 In states where the majority 
rule, of the immateriality of the Sunday violation as 
a defense to actions for injuries, is followed, pleas 
or answers relying on such matter as a defense have 
been held subject to demurrer;?8 and where such 
violation is not of itself sufficient to create liability 
for injuries, a petition relying on it as the sole 
basis of recovery is demurrable.?® Where even ille- 
gal Sunday conduct is not a matter of defense, the 
question whether the particular acts being engaged 
in at the time of the injury were within the excep- 
tions of the Sunday laws is immaterial.?° 


What law governs. The question of the effect of 
illegal Sunday action at the time of injury is to be 
governed by the law of the place where the injury 
oecurred.*1 


; IV. JUDICIAL AND OFFICIAL ACTS AND PROCEEDINGS?? 


non juridicus,?* and that hence, no judicial act or. 


7,847; In re Worthington, 30 F.Cas. 
No. 18,051, 7 Biss. 455, 16 Nat.Bankr. 


18. Hinckley v. Penobscot, 42 Me. 
89; Bosworth v. Swansey, 10 Metc. 
(Mass.) 363, 438 Am.D. 441. 


19. Cleveland v. Bangor, 32 A. 892, 
87 Me. 259, 47 Am.S.R. 326; 
Biddeford, 19 A. 912, 82 Me. 433; 
livan v. Maine Central R. Co., 19 A. 
169, 82 Me. 196; O’Connell v. Lewis- 
ton, 65 Me. 34, 20 Am.R. 673; Cronan 
v. Boston, 136 Mass. 384; Crosman v. 
Lynn, 121 Mass. 301; Doyle v. Lynn, 
ete., R. Co., 118 Mass. 195, 19 Am.R. 
431; Gorman v. Lowell, 117 
65; McClary v. Lowell, 44 Vt. 116, 
8 Am.R. 366. 


20. Read v. Boston, etc., R. Co., 4 
N.E. 227, 140 Mass. 199; Day v. High- 
Jand St. R. Co., 135 Mass. 113, 46 Am. 
R. 447; Bucher v. Fitchburg R. Co., 
131 Mass. 156, 41 Am.R. 216; Davis 
v. Somerville, 128 Mass. 594, 35 Am.R. 
399; Smith v. Boston, etc., R. Co., 120 
Mass. 490, 21 Am.R. 538; Connolly v. 
Boston, 117 Mass. 64, 19 Am.R. 396. 


21. Landers v. Staten Island R. 
Co., 13 Abb.Pr.N.S. 338 [rev on other 
grounds 53 N.Y. 450, 14 Abb.Pr.N.S. 
346]. 


22. 
Co.; 19 A. 169,282) Me. 196 ; 
Boston, ete., R. Co., 120 Mass. 
21 Am.R. 538; Feital v. Middlesex R. 
Co., 109 Mass. 398, 12 Am.R. 720. ‘ 


23 Day v. Highland St..R-Co., 135 
Mass. 113, 46 Am.R. 447; Bucher v. 
Fitchburg R. Co., 131 Mass. 156, 41 


Sullivan v. Maine Central R. 
Smith v. 


Am.R. 216; Davis v. Somerville, 128 
Mass. 594, 35 Am.R. 399; Smith v. 
Boston, etc., R. Co., 120 Mass. 490, 


21 Am.R. 538. See Holcomb v. Dan- 
by, 51 Vt. 428 (similar holding as to 
issue of necessity in action by Sun- 
day traveler for defects in the high- 
way). 


[a] Withdrawal from jury held er- 
roneous.—Gorman v. Lowell, 117 
Mass. 65. 


[60 C. J.—65] 


Mass. 


490, 


enh Lyons v. Desotelle, 124 Mass. 


26. Van Auken vy. Chicago, etc., R. 
Co., 55 N.W. 971, 96 Mich. 307, 22 L.R. 
‘As +33. 


27. Hoadley v. International Paper 
COG VAT PAL T6957 2 Vie 1 9 


28. Gross v. Miller, 61 N.W. 385, 93 
Iowa 72, 26 L.R.A. 605; Boyden v. 
Fitchburg R. Co., 39 A. 771, 70 Vt. 
125. ; 


29. Tingle v. Chicago, ete., R. Co., 
14 N.W. 320, 60 Iowa 333. 


30. Black vy. Lewiston, 13 P. 80, 
2 Idaho (Hasb.) 276; Sewell v. Web- 
ster, 59 N.H. 586; Delaware, etc., R. 
Co. v. Trautwein, 19 A. 178, 52 N.J. 
Law 169, 19 Am.S.R. 442, 7 L.R.A. 
435. 


31. Beacham v. Portsmouth Bridge, 
40 A. 1066, 68 N.H. 382, 73 Am.S.R. 
607. But see Baldwin v. Barney, 12 
R.I. 392, 34 Am.R. 670 (where the 
court’s decision followed the weight 
of authority, rejecting the rule es- 
tablished in Massachusetts, after no- 
ticing and disapproving the cases 
from that jurisdiction, in a case of 
an injury occurring in Massachu- 
setts). 


32. Cross references: 


Legislative reading of bills on Sun- 
day see Statutes § 52 text and note 
82. 


Power of governor to approve bill on 
Sunday see Statutes § 110 text and 
note 1. 


Signature of taxpayers’ petition on 
Sunday see supra § 70 text and note 
24. 


33. U.S.—Stone v. U. S., 64 F. 667, 
12) €.CsA.), 451 [aff 17 S.Ct. 778, 167 
U.S. 178, 42 L.Ed. 127]; Kirkpatrick 
v. Baltimore, etc., R. Co., 14 F.Cas.No. 


Reg. 52 [rev on other grounds 30 F. 
Cas.No. 18,052, 14 Nat.Bankr.Reg. 388, 
14 Alb. Lid.” CONSY.)) £53). 


Ala.—Reid v. State, 53 Ala. 402, 25 
Am.R. 627; Matthews v. Ansley, 31 
Ala. 20; Nabors v. State; 6 Ala. 200; 
ie eee v. Sledge, 2 Port. 530, 27 Am. 

w66D. 


Ark—McNutt v. State, 259 S.W. 1, 
163 Ark. 122; Eyer v. State, 164 S.W. 
756, 112 Ark. 37, Ann.Cas.1916B 30. 


Cal.—Sacramento County Reclama- 
tion Dist. No. 535 v. Hamilton, 44 P. 
1074, 112 Cal. 603; Whitney v: But- 
terfield, 13 Cal. 335, 73 Am.D. 584. 


Conn.—Fox y. Abel, 2 Conn. 541. 


Dak.—Pecple vy. Odell, 46 N.W. 601, 
1 Dak. 197. 


Fla.—Harrison v. Bay Shore Devel- 
opment Co., 111 So. 128, 92 Fla. 875; 
Hodge v.:State, 10 So. 556, 29 Mla. 
500. See Barnes v. State, 67 So. 131, 
68 Fla. 291 (recognizing rule). 


Ga.— Sawyer v. Cargile, 72 Ga. 290; 
Weldon v. Colquitt, 62 Ga. 449, 35 Am. 
R. 128; Bass v. Irvin, 49 Ga. 4386; 
Neal v. Crew, 12 Ga. 93; Chafin v. 
Tumlin, 93 S.E. 50, 20 Ga.App. 433. 


Ill.—Langabier v. Fairbury, etec., R. 
Co., 64 Ill. 243, 16 Am.R. 550; Scam- 
mon v. Chicago, 40 Ill. 146. See 
Brown v. Leet, 26 N.E. 639, 136 Ill. 
203; Coleman vy. Keenan, 76 I1l.App. 
315 (both recognizing the rule). 


Ind.—Qualter v. State, 22 N.E. 100, 
120 Ind. 92; Cory v. Silcox, 5 Ind. 
370; Chapman v. State, 5 Blackf. 111. 


Iowa.—Davis v. Fish, 1 Greene 406, 
48 Am.D. 387. 

Kan.—Devault v. Sampson, 221 P. 
284, 285, 114 Kan. 913 [quot Cyc]; 
Parsons v. Lindsay, 21 P. 227, 41 Kan. 
336,.13> Am.S.R.: 290, 3% L.RtAS 658% 
State v. Muir, 4 P. 812, 32 Kan. 481. 


Ky.—King v. Katterjohn, 236 S.W. 
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proceeding could be done or had on that day.?4 How- | to judicial acts, and not to acts performed in a cause — 
ever, the prohibition of the common law extends only 


250, 198 Ky. 359; Meece v. Com., 78 
Ky. 586, 1 Ky.L. (abstract) 337; Ar- 
thur v. Mosby, 2 Bibb 589. ; 


La.—State v. Keatine, 58 So. 139, 
130 La. 434, 39 L.R.A.N.S. 844. 


Me.—State v. Conwell, 51 A. 873, 96 
Me. 172, 90 Am.S.R. 333. 


Mass.—Johnson v. Day, 17 Pick. 
106; Pearce v. Atwood, 13 Mass. 324. 


Mich.—People v. Kramer, 195 N.W. 
802, 225 Mich. 35. 


Mo.—State v. Green, 37 Mo. 466; 
Karapschinsky v. Rothbaum, 163 S. 
W. 290, 177 Mo.App. 91. 


Mont.—State v. Alderson, 142 P. 
210, 215, 49 Mont. 387, Ann.Cas.1916B 
39 [cit Cyc]. 


Nev.—Ex parte White, 15 Nev. 146, 
37 Am.R. 466. 


N.M.—Territory v. Nichols, 2 P. 78, 
3 N.M. 76: 


N.Y.—People v. New York State Re- 
formatory for Women, 76 N.Y.S. 728, 
73 App.Div..174; Scott Shoe-Machin- 
ery Co. v. Dancel, 71 N.Y.S. 263, 63 
App.Div. 172; Merritt v. Earle, 31 
Barb. 38 [aff 29 N.Y. 115, 86 Am.D.- 
292]; People v. Mantei, 236 N.Y.S. 
122, 134 Mise. 529; Harrison v. Wal- 
lis, 90 N.Y.S. 44, 44 Misc. 492; State 
Bank vy. Spence, 76 N.Y.S. 984, 37 
Misc. 854; People v. Dewey, 50 N.Y.S. 
1013, 23 Misc. 267; Story v. Hlliot, 8 
Cow. 27, 18 Am.D. 423; Van Vechten 
v. Paddock, 12 Johns. 178, 7 Am.D. 
303; Rice v. Mead, 22 How.Pr. 445. 


N.C.—Taylor v. Ervin, 25 S.E. 875, 
119 N.C. 274. See State v. Howard, 
82 N.C. 623 (holding that there is a 
valid usage or practice of the courts 
to the same effect in North Carolina). 


; Or.—Ex parte Tice, 49 P. 1038, 32 
Or. 179. 


Pa.—Com. v. Kelly, 95 A. 
Pa. 18, Ann.Cas.1916B 48; 
peal, 64 Pa. 447; 
2%) Pa.Co: 25. 


Tenn.—Moss v. State, 173 S.W. 859, 
131 Tenn. 94, Ann.Cas.1916B 1; Styles 
v. Harrison, 41 S.W. 333, 99. Tenn. 
128, 63 Am.S.R. 824. See Cooper v. 
Nolan, 19 S.W.(2d) 274, 159 Tenn. 379 
(recognizing the rule). 


Tex.—Hanover F. Ins, Co. v. Shra- 
der, 32 S.W. 872, 33 S.W. 112, 89 Tex. 
35, 59 Am.S.R. 25, 30 L.R.A., 498; 
Crabtree v. Whiteselle, 65 Tex. 111; 
Stephens v. Porter, 69 S.W. 4238, 29 
Tex.Civ.App. 556. 


Vt.—Adams v. Cook, 100 A. 42, 91 
Vt. 281. 


Va.—Read v. Com., 22 Gratt. (63 
Va.) 924; Michie v. Michie, 17 Gratt. 
(58 Va.) 109. 


Wash.—State v. Superior Court of 
Skamania County, 257 P. 837, 144 
Wash. 44; Byers v. Rothschild, 39 P. 
688, 11 Wash. 296; Fox v. Nachts- 
heim, 29 P. 140, 3 Wash. 684, 


Eng.—Swann v. Broome, 3 Burr. 
1595, 97 Reprint 999; Bedoe v. Alpe, 
W. Jones 156, 82 Reprint 83. 


Alta.—Lamb vy. Lamb, [1925] 4 
Dom.L.R. 526, 527 [quot Cyc]. 


But see Hiller v. English, 35 S.C. 
L. 486 (criticising the rule and sug- 
gesting that its application was lim- 
ited to the courts of Westminster). 


“Bor all judicial purposes, Sunday 
is no day at all.” Whitney v. Butter- 
field, 13 Cal. 335, 342, 73 Am.D. 584, 


{a] Origin and history of rule,— 


322, 250 
Stern’s Ap- 
Whiteside v. Flora, 


(1) Anciently the courts of justice 
sat on Sundays. Two reasons for this 
are given in Sir Henry Spelman’s 
Original of the Terms, one being that 
the christians laid aside all observ- 
ance of days in opposition to the 
heathen who were superstitious about 
the observance of days and times; 
and the other being that, by keeping 
their own courts always open, they 
would prevent christian suitors from 
resorting to the heathen courts. But 
in 517, a canon was passed exempting 
Sunday from the judicial days, which, 
with other canons passed later, was 
received and adopted by the Saxon 
kings and embodied in the constitu- 
tion of Edward the Confessor. These 
canons and constitutions were all con- 
firmed by William the Conqueror:and 
Henry the Second, and so became part 
of the common law of England. Reid 
v. State, 53 Ala. 402, 25 Am.R. 627; 
Fox y. Abel, 2 Conn. 541; Neal v. 
Crew, 12 Ga. 93; Langabier v. Fair- 
bury, etc., R. Co., 64 Ill. 248, 16 Am.R. 
550; Baxter v. People, 8 Ill. 368; 
Kiger v. Coats, 18 Ind. 153, 81 Am.D. 
351; Davis v. Fish, 1 Greene (Iowa) 
406, 48 Am.D. 387; Merritt v. Earle, 
31 Barb. 38 [aff 29 N.Y. 115, 86 Am.D. 
292]; People v. Mantei, 236 N.Y.S. 
122, 184 Misc. 529; Story v. Elliott, 8 
Cow. (N.Y.) 27, 18 Am.D. 423; Has- 
tings v. Columbus, 42 OhioSt. 585; 
Stapleton v. Reynolds, 5 OhioDec. (Re- 


print) 374, 5 Am.L.Rec. 242; Laub v. 
State, (Okl1.Cr.) 292 P. 891; Ex parte 
Tice, 49 P. 1038, 32 Or. 179; Com. v. 


Marrow, 3 Brewst. (Pa.) 402, 8 Phila. 
440; Moss v. State, 173 S.W. 859, 131 
Tenn. 94, Ann.Cas.1916B 1; Amis v. 
Kyle, 2 Yerg. (Tenn.) 31, 24 Am.D. 
463; Shearman v. State, 1 Tex.App. 
215, 28 Am.R. 402; Swann v. Broome, 
8 Burr. 1595, 97 Reprint 999. See 
Hiller v. English, 35 S.C.L. 486 (stat- 
ing the same historical basis but 
holding the rule to be limited to the 
English courts of Westminster). (2) 
“Sunday, as dies non juridicus may 
have had its origin in a statute, thus 
depriving it of the strict appellation 
of lex non scripta; but the act in 
question is nevertheless so ancient 
that ‘the memory of. man runneth 
not to the contrary,’ and hence the 
prohibition of judicial acts on that 
day may now be denominated a part 
of the common law of England, which 
the early settlers brought to our 
shores as an inheritance from the 
mother country.” Ex parte Tice, 49 
BP. 1038; 1040, 32 Or. £79. 


“Dies non” see 18 C.J. p 1036. 


“Dies non juridicus” see 18 C.J. p 
1036. 


34 U.S.—Stone v. U. S., 64 F. 667, 
12 C.C.A. 451 [aff 17 S.Ct. 778, 167 U. 
S. 178, 42 L.Ed. 127]; Kirkpatrick v. 
Baltimore, ete., R. Co., 14 F.Cas.No. 
7,847; In re Worthington, 30 F.Cas. 
No. 18,051, 7 Biss. 455, 16 Nat.Bankr. 
Reg. 52 [rev on other grounds 30 F. 
Cas.No. 18,052, 14 Nat.Bankr.Reg. 388, 
14 Alb.L.J. 153]. 


Ala.—Flanagan v. Meyer, 41 Ala. 
132; Matthews v. Ansley, 81 Ala. 
20; Nabors v. State, 6 Ala. 200. 


Ark.—Tucker v. West, 29 Ark. 386. 


Cal.—Heisen v. Smith, 71 P. 180, 
138 Cal. 216, 94 Am.S.R. 39; Sacra- 
mento County Reclamation Dist. No. 
Se v. Hamilton, 44 P. 1074, 112 Cal. 


Dak.—People v. Odell, 46 N.W. 601, 
1 Dak. 197. 


Fla.—Hodge v. State, 10 So. 556, 29 
Fla. 500. 


Tll.—Richmond v. Moore, 107 Ill. | 
429, 47 Am.R. 445; Scammon v. Chi- 
cago, 40 Ill. 146; Johnston v. People, 
31 Ill. 469; Baxter v. People, 8 
368. 


Ind.—Kiger v. Coats, 18 Ind. 153, 
81 Am.D. 351; Chapman v. State, 5 
Blackf. 111. 


Iowa.—Davis v. Fish; 1 Greene 406, 
Am.D. 387. : 
Kan.—Parsons v. Lindsay, 21 P. 


227, 41 Kan. 336, 13 Am.S.R. 290, 3 L. 
R.A. 658. 
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Ky.—Coleman v. Henderson, Litt. 
Sel.Cas. 171, 12 Am.D. 290. 
Me.—State v. Conwell, 51 A. 873, 


96 Me. 172, 90 Am.S.R. 3338. 


Md.—Blaney v. State, 21 A. 547, 74° 
Md. 153. > 


Mich.—People v. Kramer, 195 N.W. 
802, 225 Mich. 35. 


Mo.—State v. Green, 37 Mo. 466; 
Karapschinsky v. Rothbaum, 163 S. 
W. 290, 177 Mo.App. 91. 


Mont.—Hauswirth v. Sullivan, 9 P. 
798, 6 Mont, 203. 


Nev.—Ex parte White, 15 Nev. 346, 
37 Am.R. 466; State v. California Min. 
Co., 13 Nev. 208. 


N.H.—Frost v. Hull, 4 N.H. 153. 


N.Y.—Merritt v. Earle, 31 Barb. 38 
[aff 29 N.Y. 115, 86 Am.D. 292]; Pull- 
ing v. People, 8 Barb. 384; People ex 
rel. La Velle v. Traphagen, 236 N.Y.S. 
214, 134 Misc. 604; People v. Mantei, ~ 
236 N.Y.S. 122, 134 Mise. 529; People © 
v. Ramsey, 217 N.Y.S. 799, 128 Misc. 
39; People v. Walton, 71 N.Y.S. 85, 
35 Misc. 320, 15 N.Y.Cr. 512; Boynton 
v. Page, 13 Wend. 425; Sayles v. 
Smith, 12 Wend. 57, 27 Am.D. 117; 
Story v. Elliott, 8 Cow. 27, 18 Am.D. 
423; Morris v. Crane, 4 Ch.Sent. 6. 


Suet AP ae v.. State, -(Cr:) 292) eP; 


Or.—Ex parte Tice, 49 P. 1038, 32 
Orr 


Pa.—Stern’s Appeal, 64 Pa. 447; 
Com. v. Breitinger, 40 Pa.Co. 617. 


Tenn.—Moss v. State, 173 S.W. 859, 
131 Tenn. 94, Ann.Cas.1916B 1. See 
Cooper v. Nolan, 19 S.W.(2d) 274, 159 
Tenn. 379 (recognizing the rule). 


Tex.—Harper v. State, 43 Tex. 431; 
Houston Oil Co. v. Randolph, (Commn. 
App.) 251 S.W. 794, 28 A.L.R.° 926 
{rev on other grounds (Civ.App.) 240 
S.W. 655]; Stinson v. State, 5 Tex. 
App. 31; Shearman v. State, 1 Tex. 
App. 215, 28 Am.R. 402. 


Vt.—Blood v. Bates, 31 Vt. 147. 


Eng.—Mackalley’s Case, Cro. Jac. 
279, 9 Coke 65b, 77 Reprint 828, Cro. 
Jac. 279, 78 Reprint 239. 


Man.—Reg. v. Cavelier, 11 Man. 333. 


See Weldon v. Colquitt, 62 Ga. 449, 
452, 35 Am.R. 128 (holding that on 
Sunday ‘there can be performed no 
judicial labor which does not come 
fairly within the exception of works 
of necessity or charity’’). 


PO Raed Hiller y. English, 35 S.C.L. 


“In the absence of a statute “au- 
thorizing it, there can be no doubt 
that it is unlawful for a court to do 
any judicial act on Sunday.” Moss vy. 
State, 173 S.W. 859, 860, 131 Tenn. 
94, 100, Ann.Cas.1916B 1 [quot Seals 
v. State, 11 S.W.(2d) 879, 880, 157 
Tenn. 538]. 


a  ———— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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which were ministerial in their nature.*5 In several 
jurisdictions statutes have been passed which reaf- 
firm the common-law rule, in whole or in part;?¢ 
but exceptions to the rule have been established by 
statute and limitations by common law, so that the 
rule can no longer be universally accepted without 


qualification.37 
Effect on term. 


eourt.?® 


Whether or not. a term fixed for 
a period the last day of which falls on Sunday in- 
eludes the final Sunday within the term is treated 
elsewhere in this work,?8 as is also the question of 
whether intervening Sundays are to be included in 
computations relative to the time of the term of 
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ance. There is some authority holding that, although 
the award of judicial writs is a judicial act, void 
if done on Sunday, the issuing of original process 
is merely ministerial and valid in the absence of a 
statutory provision forbidding it,4° but there is more 
numerous authority holding the issuance of process 


to be a judicial act, and hence of such a character 


law.*1 


Where statutes 


that its being done on Sunday is void, at common 
The rule forbidding and avoiding issuance 
of process on Sunday has been affirmed or adopted 
by statute in some jurisdictions,+2 and, where there 
are such statutes, process within the terms of the 
prohibitions, when issued on that day, is a nullity.*# 


forbidding service of process on 


Sunday make express exceptions to their prohibi- 


[§ 88] B. Civil Process—1. In General—a. Issu- 


35. Ala.—Reid v. State, 53 Ala. 402, 
25 Am.R. 627; Matthews v. Ansley, 
31 Ala. 20. 


Cal.—Heisen v. Smith, 71 P. 180, 
138 Cal. 216, 94 Am.S.R. 39. 


Idaho.—Havens v. Stiles, 67 P. 919, 
8 Idaho 250, 101 Am.S.R. 195, 56 L. 
R.A. 736. 


Ill.— Richmond v. 
429, 47 Am.R. 445. 


Ind.—Kiger v. Coats, 18 Ind. 153, 81 
Am.D. 351. 


Iowa.—Puckett v. Guenther, 120 N. 
W. 123, 142 Iowa 35, 134 Am.S.R. 402; 
Nixon v. Burlington, 115 N.W. 239, 141 
Iowa 316, 18 Ann.Cas. 1037; State v. 
Ryan, 85 N.W. 812, 113 Iowa 536. 
But see Davis v. Fish, 1 Greene 406, 
84 Am.D. 387 (dictum to the con- 
trary). 


Moore, 107 IIil. 


La.—State v. Keatine, 58 So. 139, 
130 La. 434, 39 L.R.A.N.S. 844. 
Me.—State v. Conwell, 


51 A. 873, 
96 Me. 172, 90 Am.S.R. 3338. 


Md.—Blaney v. State, 21 A. 547, 74 
Md. 153. 


Mass.—Johnson v. Day, 17 Pick. 
106; Pearce v. Atwood, 13 Mass. 324. 


Mich.—People v. Kramer, 195 N.W. 
802, 225 Mich. 35. 


Mo.—State v. Green, 37 Mo. 466. 


Mont.—State v. Alderson, 142 P. 210, 
215, 49 Mont. 387, Ann.Cas.1916B 39 
[eit Cyc]. 

Nev.—State v. California Min. Co., 
13 Nev. 203. 


N.M.—tTerritory v. Nichols, 2 P. 78, 
3 N.M. 76. 


Ohio.—Hastings v. Columbus, 42 
OhioSt. 585; Stapleton v. Reynolds, 
5 OhioDec. (Reprint) 374, 5 Am.L.Rec. 
242. 


Pa.—Com. v. Marrow, 3 Brewst. 402, 
8 Phila. 440. 


Tex.—Hanover F. Ins. Co. v. Shra- 
der, 32 S.W. 872, 33 S.W. 112, 89 Tex. 
35, 59 Am.S.R. 25, 30 LRA. 498; 
Houston Oil Co. v. Randolph, (Commn. 
App.) 251 S.W. 794, 28 A.L.R. 926 [rev 
on other grounds (Civy.App.) 240 S.W. 
6551; Stephens v. Porter, 69 S.W. 423, 
29 Tex.Civ.App. 556. 


vVt.—Adams v. Cook, 100 A. 42, 91 
vt. 281. 

Eng.—Mackalley’s Case, 9 Coke 65b, 
77 Reprint 828, Cro. Jac. 279, 79 Re- 
print 239. 

Alta.—Lamb v. Lamb, [1925] 4 
Dom.L. 526, 527 [quot Cyc]. 


See In re Worthington, 30 F.Cas. 
No. 18,051, 7 Biss. 455, 16 Nat.Bankr. 
Reg. 52, 16 Alb.L.J. (N.Y.) 63 [rev 
30 .Cas.No. 18,052, 14 Nat.Bankr. 
Reg. 388, 14 Alb.L.J. (N.Y.) 153]; 


Laub y. State, (Okl1.Cr.) 292 P. 891; 
Hiller v. English, 35 S.C.L. 486 (all 
three recognizing the rule); Fox v. 
Abel, 2 Conn. 541 (dictum to same 
effect). 


But see Kirkpatrick v. Baltimore, 
etc., R. Co., 14 F.Cas.No. 7,847 (dictum 
to the contrary). 


[a] Notary public.—The acts of a 
notary public in notarizing a transac- 
tion on Sunday have been held to be 
purely ministerial, and not invalid 
as _a judicial transaction. State v. 
California Min. Co., 13 Nev. 203. 


36. Ala.-—Haynes v. Sledge, 2 Port. 
530, 27 Am.D. 665. 


Alaska.—Valentine vy. 
Alaska 536. 


Ark.—MeNutt v. State, 259 S.W. 
1, 163 Ark. 122; Eyer v. State, 164 
Si 756, 112 Ark. 37, Ann.Cas.1916B 


Roberts, 1 


Cal.—Heisen v. Smith, 71 P. 180, 
138 Cal. 216, 94 Am.S.R. 39. ; 


Idaho.—State v. Gilbert, 69 P. 62, 
8 Idaho 346; Havens v. Stiles, 67 P. 
919, 8 Idaho 250, 101 Am.S.R. 195, 56 
L.R.A. 736. 


La.—Foy v. Harper, 3 La.Ann. 275. 


Mo.—State v. Wilson, 26. S.W. 357, 
121 Mo. 434; State v. Green, 37 Mo. 
466; Karapschinsky v. Rothbaum, 163 
S.W. 290, 177 Mo.App: 91. 


Nev.—State v. California Min. 
13 Nev. 203. 


N.Y.—Pulling v. People, 8 Barb. 
384; People v. Ramsey, 217 N.Y.S. 
799, 128 Mise. 39; People v. Walton, 
TL Ns Yous. 85;,,.0) Mise, 320,,15..N. Y.Cr, 
512; People v. Dewey, 50 N.Y.S. 1013, 
23 Misc. 267. 


Or.—Ex p. Tice, 49 P. 1038, 32 Or. 
179. 


Pa.—Stern’s Appeal, 64 Pa. 447. ~ 


Tex.—Crabtree v. Whiteselle, 65 
Tex. 111; Stinson v. State, 5 Tex.App. 
Ls 


Wash.—Fox v. Nachtsheim, 
140, 3 Wash. 684. 


[a] There is no federal statute 
making Sunday dies non juridicus. 
Stone V...U..S,0L0' S.Ct: 778, 167 0:S: 
178,°42 L.Ed. 127 [aff 64 F. 667, 12 
C.C.A. 451]. ; 


37. See passim infra §§ 88-111. 


[a] Construction of statutes.—(1) 
It has been held that statutes, con- 
ferring the power of doing judicial 
acts on Sunday, are to be construed 
strictly, under the rule applicable to 
statutes generally which are in dero- 
gation of the common law. Hx parte 
Tice, 49 P. 1088, 32 Or. 179. (2) But 
by other authority it is stated that 
statutes altering the common law so 


Co.; 


29°P. 


as to create stricter rules “ought to 
have a large construction in favor of 
religion.” Walker v. Towne, Barnes 
Notes 309, 94 Reprint 929. 


[b] Power of legislature.—It is 
entirely competent for the legisla- 
ture to change the rule respecting the 
nonjuridical character of Sunday in 
such manner as in its judgment it 
thinks best. People v. Traphagen, 
236 N.Y.S. 214, 184 Misc. 604. 


38. See Courts § 231 text and notes 
32, 33. 


39. See Time [38 Cyc 333 text and 
notes 78, 79]. 


40. Clough v. Shepherd, 31 N.H. 
490. See Johnson y. Day, 17 Pick. 
(Mass.) 106 (stating that, probably, 
even at common law, the filling up 
and delivery to an officer of a writ 
of attachment was a ministerial act 
and valid, but that the common law 
as to issuance of process on Sunday 
was entirely superseded by the Sun- 
day observance. laws, prohibiting 
labor, business, or work on the Lord’s 
day, such prohibition heing inclusive 
enough to ‘extend to issuance of 
process, but that where issuance was 
at an hour outside of the time fixed 
for operation of the Sunday regula- 
tions, it was valid); Houston Oil Co. 
v. Randolph, (Tex.Commn.App.) 251 
S.W. 794, 28 A.L.R. 926 [rev on other 
grounds (Civ.App.) 240 S.W. 655] 
(holding valid a writ of execution is- 
sued on Sunday, where no statute was 
applicable, on the ground that the 
common law affected only judicial 
and not ministerial acts on Sunday). 


41. Matthews v. ‘Ansley, 31 Ala. 
20; Hayne v. Sledge, 2 Port. (Ala.) 
530, 27 Am.D. 665; Van Vechten v. 
Paddock, 12 Johns. (N.Y.) 178, 7 Am. 
D. 303; Whiteside v. Flora, 27 Pa.Co. 
25. See Scott Shoe Mach. Co. v. Dan- 
cel, 71 N.Y.S. 263, 63 App.Div. 172; 
People v. Traphagen, 236 N.Y.S. 214, 
134 Misc. 604; Hastings v. Columbus, 
42 OhioSt. 585; Bedoe v. Alpe, W. 
Jones 156, 82 Reprint 83 (all four 
dictum to same effect); Crabtree v. 
Whiteselle, 65 Tex. 111 (dictum to 
same effect at least as to original 
process); Barret v. Cleydon, Dyer 
168a, 73 Reprint 368 (where there was 
held to be error because the teste of 
the scire facias was upon a Sunday). 


[a] In Idaho, it has been held, 
under a statute prohibiting judicial 
business on Sunday that the issuance 
of a summons is only a ministerial 
aet and is not illegal. Havens v. 
Stiles, 8 Idaho 250, 67 P. 919, 101 Am. 
S.R. 195, 56 L.R.A. 736. 


42. See statutory provisions; 
see cases infra note 43. 

43. Helm v.|Rodgers, 5 Humphr. 
(Tenn.) 105. 


and 
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tions,4* it has been held that such exceptions are 
not alone applicable to service of process but are 
equally exceptions to the common-law rule forbid- 
ding issuance of process on Sunday.*® 


[§ 89] b. Service. 


nonjudicial day.*® 


44. See statutory provisions; and 
cases infra notes 45, 48, 49. 

45. Haynes v. Sledge, 2 Tort. 
(Ala.) 530, 27 Am.D, 665. 

46. Matthews v. Ansley, 31 Ala. 


203) Heisen: v. Smith; 71. (P. 180): 138 
Cal. 216, 94 Am.S.R. 39; Van v. Dean, 
184 N.W. 646, 192 Iowa 1311; Staple- 
ton v. Reynolds, 5 OhioDec. (Reprint) 
374, 5 Am.L.R. 242... See Comer v. 
Jackson, 50 Ala. 386 (holding that, 
in the absence of a statute with ref- 
erence thereto, Sunday service of 
process is at most an irregularity and 
not a nullity); State v. Gilbert, 69 P. 
62, 8 Idaho 346; Hastings v. Colum- 
nus, 42 OhioSt, 585; Lamb v. Lamb, 
<Alta.) [1925] 4 Dom.L.R. 526, 527 
Leit Cyc] Cast three of which rec- 
ognize the rule); Nixon v. Burling- 
ton, 115 N.W. 239, 141 Iowa 316, 18 
Ann.Cas. 1037 (to same_ effect); 
Aauswirth v, Sullivan, 9 P. 798, 6 
Mont. 203 (dictum to the same ef- 
fect). But see Morris v. Shew, 29 
Kan. 661; Scott Shoe-Machinery Co. v. 
Daneel, 71 N.Y.S. 268, 63 App.Div. 
172; Harrison v. Wallis, 90 N.Y.S. 44, 
44 Mise. 492 (last three of which are 
dictum to the contrary). 


[a] Delivery of “citation” to sher- 
iff on Sunday for service upon de- 
fendant is no part of the service of 
process and does not invalidate the 
proceedings, under statutes prohibi- 
tory of Sunday service. Martin v. 


a ilinaie .(Tex.Civ.App.) 238 S.W. 
Son. ; 
[b] Statute of 29 Car. II c 7 as 


common law.—In a few jurisdictions 
it is held that the statute of 29 Car. 
Tle 7§ 6isa part of the common law 
received from England, and that its 
prohibitions of service or execution 
of process, warrants, etc., apply in 
the absence of any local iegislation 
regarding Sunday service. Valen- 
tine v. Roberts, 1 Alaska 536; Bryant 
v. State, 21 N.W. 406, 16 Neb. 651; 
Milner v. Milner, (Alta.) [1927] 4 
Dom.L.R. 644, 38 West.Wkly. 241; 
Lamb v. Lamb, (Alta.) [1925] 4 Dom. 
L.R. 526. 


[ec] Equity practise.—There is 
nothing in the rules of equity prac- 
tise prohibiting the service of process 


on Sunday. In re Cunningham, 40 
F.(2d) 270. 
47. See statutory provisions; and 


See cases infra note 48. 


48. Ala.—Cotton v. Huey, 4 Ala. 
56; Peirce v. Hill, 9 Port. 151, 33 Am. 
D. 306; Haynes v. Sledge, 2 Port. 530, 
27 Am.D. 665. Compare Matthews v. 
Ansley, 31 Ala. 20 (holding the stat- 
ute under which the earlier cases 
cited were decided to have been re- 
pealed by its omission from the sub- 
sequently adopted code). But see Pel- 
ham v. Virginia-Carolina Chemical 
Corp., 121 So. 448, 23 Ala.App. 93 
(holding Sunday service, although 
forbidden by statute, to be merely ir- 
regular and not wholly void). 


Ky.—Moore v. Hagan, 2 Duv. 437, 


The service of process has 
been held to be a merely ministerial act, being thus 
of such a character that Sunday service is not af- 
fected by the common-law status of Sunday as a 
Under the statutes of many ju- 
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risdictions, however, the service of process on Sun- 
day is specially forbidden ;*7 1 
utes exist, such service as is within the scope of their 
provisions is, of course, illegal and void.** 


and where such stat- 


More- 


over, in other jurisdictions, the provisions of the 


as to avoid it;*® 


La.—Foy v. Harper, 3 La.Ann. 275. 


Mich.—Anderson y. Birce, 3 Mich. 
280. 


Pe he v. Bowman, 27 N.J.Eq. 


N.Y.—Scott Shoe Mach. Co. v. Dan- 
eel, 71 N.Y.S. 263, 68 App.Div. 172; 
People v. Dewey, 50 N.Y.S. 1013, 23 
Mise. 267 (applying law of Texas). 
See Harrison v. Wallis, 90 N.Y.S. 44, 
44 Mise. 492 (holding that the New 
Mexico statutes prohibiting, with cer- 
tain exceptions, service of civil 
process on Sunday and declaring 
process so served to be void, but de- 
fining “Sunday’”’ as comprising only a 
certain portion of the calendar day, 
prohibited service of process within 
the hours defined as being a part of 
the legal Sunday, but not at other 
hours on that day); Rob v. Mofatt, 3 
Johns. 257 (to same effect); Vander- 
poel v. Wright, 1 Cow. 209 (where the 
service was admitted to be void). 

N.C.—Devries v. Summit, 86 N.C. 
126; Bland v. Whitfield, 46 N.C. 122; 
Cowles v. Brittain, 9 N.C. 204. 


Pa.—Stern’s Appeal, 64 Pa. 447; 
Whiteside v. Flora, 27 Pa.Co. 25. 


S.D.—McLaughlin y. Wheeler, 50 
N.W. 834, 2 S.D. 379. 
Eng.—Walker v. Towne, Barnes 


Notes 309, 94 Reprint 929; Doe v. 
Roe, 5 B.&C. 764, 2 D.&R. 232, 11 E. 
C.L. 672, 108 Reprint 285; Doe v. Roe, 
8 D.&R. 342, 16 E.C.L. 344; Taylor 
v. Phillips, 3 East 155, 102 Reprint 
556; Taylor’s Case, 12 Mod. 667, 88 
Reprint 1590; Waldegrave’s Case, 12 
Mod. 606, 88 Reprint 1552; Hoyle v. 
Cornwallis, Str. 387, 93 Reprint 584; 
MclIleham v. Smith, 8 T.R. 86, 101 Re- 
print 1281. 


Alta.—Milner v. Milner, [1927] 4 
Dom.L.R. 644, 3 West.Wkly. 241. 


See Gladwin v. Lewis, 6 Conn. 49, 
16 Am.D. 33 (dictum to the same ef- 
fect); Crabtree v, Whiteselle, 65 Tex. 
111 (recognizing the rule); Cavendish 
v. Weathersfield Turnpike Co., 2 Vt. 
531 (holding that, under the statute, 
the service of a petition and citation 
must not be made after sunset Sat- 
urday evening, but the court can, in 
some cases, abate the citation, retain 
the petition, and make an order of no- 
tice returnable the next term); State 
v. Superior Court of Skamania Coun- 
ty, 257 P. 837, 144 Wash. 44 (similar 
holding as to Sunday service of sum- 
mons). 


And see cases infra this note. 


[a] Completion of service.—When 
the commencement of service is at a 
time when it is legal on Saturday, the 
fact that it is continued and com- 
pleted at a time falling within the 
statute regarding Sunday service is 
immaterial, as such statutes have 
reference to the time when service 
is commenced to be made. Fifield v. 
Wooster, 21 Vt. 215. 


[b] Process of federal courts.— 
(1) A state statute which forbids the 


general Sunday laws, relative to acts and transac- 
tions generally without specific reference to the 
service of process, have been held extensive enough 
to include such service within their prohibitions so 


but elsewhere statutes of a similar 


service of civil process on Sunday 
can control only the process in the 
state courts, and, at most, under U. 8S. 
Rev. St. § 914, process on the law side 
of the federal courts, and cannot be 
made to apply to process out of a 
federal court of admiralty, service 
of which remains valid (Pearson v. 
The Alsalfa; 44 F. 358), (2) or in a 
federal equity proceeding, such pro- 
ceeding forming the subject of a 
specific exception in the Conformity 
Act (In re Cunningham, 40 F.(2d) 270. 
See Lamar-Wells Co. v. Hamilton Co., 
237 F. 54, 150 C.C.A. 256 [holding that 
service of the subpcena and of a 
copy of the petition, in an involun- 
tary bankruptey proceeding, may be 
made on Sunday]). 


[c] Ecclesiastical law.—It has 
been held that St. 29 Car. 2 c7 § 6, for- 
bidding service of process generally 
on,Sunday, has no application to pro- 
cess under the ecclesiastical law and 
which is by that law to be served on 
Sunday. Brookbanck vy. Allenson, 12 
Mod. 275, 88 Reprint 1318; Alanson 
4 Brookbank, 5 Mod. 449, 87 Reprint 


[d] Sequestration.—A statute for- 
bidding the institution of civil suits 
and all proceedings in civil actions on 
Sunday rendered void the service on 
that day of a writ of sequestration, 
at least where it did not appear but 
that service could have as well have 
been made on any other day. Foy v. 
Harper, 3 La.Ann. 275. 


[e] Leaving notice at residence.— 
Where a declaration was left at de- 
fendant’s residence on Saturday, and 
he acknowledged service on the fol- 
lowing Sunday, the service was bad, 
Since it would be insufficient under 
the statute if served upon defendant 
directly on that day, and there is 
no reason why plaintiff should be in 
a better position if notice comes to 
the hands of defendant by the acts 
of a third person. Doe v. Roe, 5 B. & 
Qt64, 2 DS & RE 2825 11s PCa Rete, 
108 Reprint 285; Doe v. Roe, 8 D. & 
R. 342, 16 E.C.L. 344. 


[f] Sheriff is not liable for failure 

serve writ on Sunday which has 
been given him on that day, since by 
operation of such a statute he cannot 
even officially receive a writ on Sun- 
day for execution. Whitney v. But- 
terfield, 13 Cal. 335, 738 Am.D,. 584, 


{g¢] In Montana (1) such service 
was originally held void (Hauswirth 
v.. Sullivan, )9 PP. 798,06 “Mont.> 2035 
(2) but the case so holding has since 
been overruled, and such service, al- 
though admittedly illegal and defec- 
tive, has been held to ‘be merely 
voidable (Burke v. Interstate Savings, 
etc., Assoc., 64 P. 879, 25 Mont. 315, 87 
Am.S.R, 416). . 

49. See cases infra this note. 

[a] Thus (1) it has been held that 
a statute forbidding any person know- 
ingly to “disturb the peace and good 
order of society, by labor” prohibits 
the service of civil process on Sun- 
day. Scammon v. Chicago, 40 Ill. 146. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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character have been held not to inelude it within 


the scope of their provisions, so that the time of 
service does not impair its legality and validity ;5° 


and, of course, where statutes adopt and reaffirm the 
rule of the common law, Sunday service of process 
or summons is legal.°! Some of the statutes for- 
bidding the service of process on Sunday, either di- 
rectly or as included in the general Sunday regula- 
tions, make exceptions to permit of service in certain 
eases of urgent necessity;°1% and, where such ex- 
ceptions exist, service of process in the cases spee- 
ified is valid although made on Sunday;5? but serv- 
ice in such ease is regarded no differently than that 
in other cases generally where the statute specially 
referring, or the general statute held applicable, to 
service-of civil process makes no exceptions under 
which the service can be brought.°3 Where a stat- 
utory prohibition on Sunday service embraces only 
a part of the day, service at any time on Sunday 
which is not’so included is valid to the same extent 
as if made on any other day.®* Statutes limiting 
or taking away merely the power of arrest on Sun- 
day do not affect the service of civil process on that 
day.®> 


[§ 90] c. Process or Notice Returnable on Sun- 
day. As courts may not sit on Sunday, a process 
or notice returnable on that day is void, and no pro- 
ceedings may be had thereon.®* Furthermore, it has 
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been held that process or notice bad for that rea-~ 
son is so utterly void that it is incapable of amend- 
ment.®* 


[§ 91] 2. Injunction. A writ of injunction may 
issue on Sunday in cases of urgent necessity not- 
withstanding the general invalidity of process is-' 
sued on that day.°® Where statutes specifically au- 
thorize the granting of writs of injunction on Sun- 
day under certain conditions, it is for the judge 
before whom application is made to determine the 
sufficiency of the facts and the affidavit to bring 
the case within the statutory conditions.®® 


[§ 92] 3. Arrest. An arrest in a civil cause made 
on Sunday was good at common law,®® but has beén 
held bad under statutes forbidding the service on 
Sunday of the process on which the arrest is based,*1 _ 
and in jurisdictions adopting as a part of their com- 
mon law the doctrine that such service is void,* 
and, of course, where statutes specifically prohibit 
and avoid arrest on that day.®* 


[§ 93] 4. Attachment; Garnishment; Bail Proc- 
ess. As is elsewhere noted, unless authorized by 
statute a writ of attachment cannot issue’on Sunday 
where its issuance is regarded as a judicial act.*4 
Where a statute makes an exception with reference 
to attachment proceedings on Sunday, it has been 
held that garnishment proceedings may fall within 


(2) A statute prohibiting any persons 
whatsoever to do or exercise labor, 
business, or work of their secular 
callings on Sunday has been held op- 
erative to forbid Sunday service of 
process. Shaw v. Dodge, 5 N.H. 462. 
(3) It has been stated that statutory 
prohibitions forbidding any person to 
do or,execute any labor, business, or 
work of their ordinary calling on 
Sunday applies to the execution of 
process by a constable, and that con- 
sequently such execution is void. 
Bland v. Whitfield, 46 N.C. 122. (4) 
The statutory prohibition of Sunday 
labor, especially when coupled with 
express legislative authorization to 
-serve certain kinds of process on Sun- 
day, and with statutes regarding the 
rights of persons observing Satur- 
day to be immune from Saturday 
process, has been held a recognition 
and declaration of the fact that Sun- 
day service is void. Morris v. Shew, 
29 Kan. 661. (5) A prohibition of the 
doing of labor of one’s usual avoca- 
tion on Sunday has been held to ex- 
tend to prohibit service of process by 
a sheriff on that day. Shaw v. Wil- 
liams, 87 Ind. 158, 44 Am.R, 756. 


50. Matthews v. Ansley, 31 Ala. 
20; Hastings v. Columbus, 42 OhioSt. 
585; Stapleton v. Reynolds, 5 Ohio 
Dec. (Reprint) 374, 5 Am.L.Rec. 242. 


[a] Thus it has been held that a 
prohibition of ‘“‘common labor” on 
Sunday has no application to the serv- 
ice of process. Hastings v. Columbus, 
42 OhioSt. 585: Stapleton v. Reynolds, 
5 OhioDec. (Reprint) 374, 5 Am.L.Rec. 
242. 

51. Stapleton v. Reynolds, supra. 


514%. See statutory provisions; 
and cases infra note 52. 

52. King v. Strain, 6 Blackf. (Ind.) 
447; Van'v. Dean, 184 N.W. 646, 192 
Iowa 1311; Volz v. Tutt, 12 Ky.L. 
506. 

[a] Affidavit respecting necessity. 
—Under Code (1897) § 3522, prohibit- 
ing Sunday service of notice save 
upon oath that service cannot other- 
wise be made, and directing service to 


be made in that case in the same man- 
ner as on any other day, it has been 
held sufficient service to deliver the 
notice, having the requisite affidavit 
attached, to defendant, after reading 
the notice, but without reading the af- 
fidavit, since the latter is no part of 
the notice nor is it attached for de- 
fendant’s benefit, but as a means to 
compel the officer to serve, and as a 
protection to him when he does so. 
eae v. Dean, 184 N.W. 646, 192 Iowa 
S11. 


53. Cotton v. Huey, 4 Ala. 56. 


[a] Exceptions stated with refer- 
eQce to holidays have been held not 
applicable to Sundays. Moore v. Hag- 
AN, 2a UVs CEG )in 43iCe 


54. Fox v. Abel, 2 Conn. 541. 


55. Hastings v. Columbus, 42 Ohio 
St. 585; Stapleton vi Reynolds, 5 
OhioDec. (Reprint) 374, 5 Am.L.Rec. 
242. 


56. McRee v. McRee, 34 Ala. 165; 
Harrison vy. Bay Shore Development 
Co., 111-So; 128, 92 Fla. 875 [cit Cyc]; 
State Bank v. Spence, 76 N.Y.S. 984, 
37. Mise. 854; Arctic F. Ins. Co... v. 
Hicks, 7 Abb.Pr. (N.Y.) 204; Boyd v. 
Vanderkemp, 1 Barb.Ch. (N.Y.) 273; 
Gould v. Spencer, 5 Paige (N.Y.) 541. 
See Swann v. Broome, 3 Burr. 1595, 97 
Reprint 999 (so holding and holding 
further that a defendant cannot: be 
misled by a notice to appear on Sun- 
day, as the notice must necessarily re- 
late to Monday, when the court does 
sit); Regina. v. Murray, 28 Ont. 549, 
1 Can.Cr.Cas. 452 (dictum to the same 
effect). Compare Wright v. Jeffrey, 
5 Cow. (N.Y.) 15 (holding that, where, 
to a capias ad respondendum return- 
able on Sunday, defendant put in spe- 
cial bail, defendant could not there- 
after object to the defective capias, 
since putting in bail would have war- 
ranted plaintiff in proceeding with- 
out any process at all); Loveridge v. 
Plaistow, 2 H.Bl. 29 (holding an ar- 
rest and detention under a capias re- 
turnable within three weeks of Haster 
Sunday an illegal detainer when made 
on the Monday after the expiration of 


the time limited). 


[a] Although as matter of form, 
according to some authorities, a writ 
may be stated to be returnable or a 
notice may in terms require appear- 
ance on a Sunday, such forms are 
merely survivais of the old forms pre- 
vailing when courts might lawfully 
sit on Sunday, and no writ or notice 
can be operatively and effectually 
framed so as to require a return or 
an appearance on that day. Swann vy. 
Broome, 3 Burr. 1595, 97 Reprint 999. 


57. State Bank vy. Spence, 76 N.Y. 
S. 984, 37 Mise. 854. But see Boyd v. 
Vanderkemp, 1 Barb.Ch. (N.Y.) 273, 
289 (‘‘That, however, is a mere techni- 
cal objection; and, in an ordinary 
ease, the court would permit an 
amendment of the process to promote 
the purposes of justice’’). 


58. Langabier v. Fairbury, ete., R. 
Co., 64 Ill. 248, 16 Am.R. 550. 


59. People v. McWeeney, 102 N.E. 
233, 259 Ill. 161, Ann.Cas.1916B 34. 


60. Hastings v. Columbus, 42 Ohio 
St. 585. 


61. Moore v. Hagan, 2 Duv. (Ky.) 
437; Van Bueren v. Board of Com’rs 
of City of Wildwood, 153 A. 260, 9 N.J. 
Misc. 187. See Jewett v. Bowman, 27 
N.J.Eq. 275 (similar holding as to de- 
tention under a writ of ne exeat); 
Devries v. Summit, 86 N.C. 126 (to 
same effect). 


[a] Action for penalties under a 
municipal ordinance, held a qui tam 
action and therefore a civil procéeed- 
ing, falls within the rule. Van Buer- 
en v. Board cf Commissioners of City 
pe awed, 153 A. 260, 9 N.J.Misc. 


se | Valentine v. Roberts, 1 Alaska 
63. White v. Morris, 12 S.E. 80, 107 
N.Co 92. 


&. See Attachment § 327. 


Priority, of writs issued on Satur- 
day and Sunday see Attachment § 
413 note 92. 
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the exception.®> 


esses. °° 


65. Schow v. Gatesville City Na- 
tional Bank, (Tex.Civ.App.) 40 S.W. 
166. 


66. Chafin v. Tumlin, 93 S.E. 50, 20 
Ga.App. 433. 

67. Blair v. Shew, 24 Kan. 280. 

68. Issuance of execution on holi- 
day or in vacation see Hxecutions § 
140. 


69. Bland v. Whitfield, 46 N.C. 122. 
70. Houston Oil Co. of Texas v. 
Randolph, (Tex.Commn.App.) 251 S. 


W. 794, 28 A.L.R. 926 [rev on other 
grounds (Civ.App.) 240 S.W. 655]. 


71. , Cowles v. Brittain, 9 N.C. 204. 


[a] Distress.—A sheriff may pro- 
ceed on Sunday by distress to enforce 
a penalty for peddling without a li- 
cense, Cowles v. Brittain, 9 N.C. 204. 


72. Peck v. Cavell, 16 Mich. 9. 


73. U.S.—U. S. v. Harbin, 27 F. 
(2a) 892. 


'Ala.—Parish v. 
130 Ala. 92. 


Ga—Weldon v. Colquitt, 
449, 35 Am.R. 128. 


Me.—State v. Conwell, 51 A. 873, 
96 Me. 172, 90 Am.S.R. 333; Keith v. 
Tuttle, 28 Me. 326. 


Mass.—Pearce v. Atwood, 13 Mass. 
4, 


State, 30 So. 474, 


62. Ga. 


See Ex parte White, 15 Nev. 146, 37 
Am.R. 466 (where it was said by way 
of dictum that such power existed 
under a statute authorizing courts to 
exercise on Sunday “the powers of a 
magistrate’ in criminal matters); 
Stinson v. State, 5 Tex.App. 31 (rec- 
ognizing the rule); Reg. v. Cavelier, 
11 Man. 333 (so holding, under a stat- 
ute, as to a warrant of commitment). 


[a] Matter of necessity.—(1) The 
issuance and execution of warrants 
has been treated as being a matter of 
necessity, in that it tends to the pre- 
vention of crime and the apprehen- 
sion of persons charged with the 
commission thereof. State v. Con- 
well, 51 A. 8738, 96 Me. 172, 90 Am.S. 
R. 833. (2) Acts to secure public 
safety as matters of necessity see su- 
pra § 26 text and note 86. 


74, Weldon v. Colquitt, 62 Ga. 449, 
35 Am.R. 128; Keith v. Tuttle, 28 Me. 
334; Wright v. Dressel, 3 N.E. 6, 140 
Mass. 147; Pearce v. Atwood, 13 Mass. 
324; Mackalley’s Case, 9 Coke 65b, 77 
Reprint 828, Cro.Jac. 279, 79 Reprint 
239. See Hastings v. Columbus, 42 
OhioSt. 585 (dictum to the same ef- 


The execution of bail process on 
Sunday is not authorized by an affidavit which adds 
nothing to the essential averment of the affidavit 
required by statute for bail generally.°® ( 
property has been wrongfully taken into possession 
of an officer under an attachment on Sunday, levies 
by the sheriff on the following Monday on the prop- 
erty while still in his possession of other writs of 
attachment are not absolutely void.*? 


[§ 94] 5. Execution or Final Process.®® 
process, it has been held, is included within the pro- 
hibitions of statutes forbidding service or execution 
of process as fully as are original and mesne proc- 
On the other hand, it has been held that 
a statute providing that no civil suit shall be insti- 
tuted nor process be had in any suit on Sunday does 
not preclude the service of mesne or final process.’° 
Further, although a statute prohibits the service of 
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Where 


Final 


statutes. *® 


fect). 


[a] However, it has been held 
that a statute prohibiting travel on 
Sunday, providing for subsequent 
punishment in contradistinction to 
detention, cannot be enforced by 
warrant and arrest on the Sunday 
when the offense is committed, form- 
ing in this an exception to the general 
rule. Pearce v. Atwood, 13 Mass. 324. 


[b] Statute of hue and cry applied 
even_on Sunday, it has been held, the 
inhabitants being chargeable for 
their failure on that day to assist the 
person injured, upon hue and cry 
raised. Waite v. Hundred, Cro. Jac. 
496, 79 Reprint 423, Godb. 280, 78 Re- 
print 163. 


75. ‘See statutory provisions; 
cases infra note 76. 


76. Wood v. Brooklyn, 
CN.Y.) 425; Warma y. State, (Okl. 
Cr.) 297 P. 821; Jean v. State, (Okl. 
Cr) 20 Ope ice oue tL v., State, (Okl. 
Cr.) 292 P. 891; Com. v. Sherman, 14 
Pa.Dist.&Co. 4; Com. vy. Mihavetz, 3 
Pa.Dist.&Co. $29; Com. v. Prison Su- 
perintendent, 5 Pa.Dist. 635; Com. v. 
Smith, 43> Pa.Co. 93; ~ Com. v. Jayne. 
382 Pa.Co. 126; Com. v. DePuyter, 16 
Pa.Co. 589; Wilson v. Tucker, 1 Salk. 
78, 91 Reprint 74; Matter of Egging- 
ton, 2, C.L.R. 385, 2 E.&B 717, 75. B. 
C.L. 717. See Keith v. Tuttle, 28 Me. 
326 (suggesting by way of dictum 
that the issuance and execution of 
criminal process on Sunday may pos- 
sibly be forbidden in cases other than 
those of necessity or charity by the 
general Sunday observance laws pro- 
hibiting labor or business). 


[a] Detention as affecting subse- 
quent arrests.—One illegally arrest- 
ed.on Sunday and detained under that 
arrest cannot, upon a new order ob- 
tained by the same complainant, be 
arrested during the period of his de- 
tention in pursuance of the illegal 
Sunday arrest, but he may be arrest- 
ed at the instance of another com- 
plainant, procuring the issue of a 
warrant without any collusion. Mat- 
ter of Eggington, 2 C.L.R. 385, 2 B.& 
Bil ibs byGuboicie ge 


77. See Statutory provisions; 
See cases infra note 78. 


78 .Ex p. Carroll, 9 OhioDec. (Re- 
print) 261, 12 Cine.L.Bul. 9; Com, vy. 
Geibel, 18 Pa.Dist.&Co. 115; Com. vy. 
Overton, 42 Pa.Co. 446; Com. v. 
Googesky, 34 Pa.Co. 197; Corbett v. 
Sullivan, 54 Vt. 619; Rawlins v. El- 
lis, 10 Jur. 1039. See Com. vy. De 
Puyter, 16 Pa.Co. 589 (dictum to the 
same effect). 


and 


14 Barb. 


and 
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writs or other process on Sunday it has been held 
inapplicable to a case wherein property may be so 
‘frequently and swiftly moved from place to place as 
to evade enforcement of the law.’? 
an execution on Sunday is void.*? 


[§ 95] ©. Crimifial Process—1. In General. - At 
common law, and also, commonly, under the Sunday 
statutes, warrants may issue?* and arrests or other 
appropriate execution be made on Sunday.’* | 
some jurisdictions, however, the issuance or service 
of a warrant on the Sabbath is forbidden and de- 
clared void by statute,’> and where such statutes 
exist, they are, of course, controlling;’® but excep- 
tion is frequently made in their provisions of cases 
of treason, felony, and breach of the peace,** and 
warrants or arrests coming within the terms of such 
exceptions are in no wise adversely affected by the 
Moreover, under statutes particularly 


The return of 


In 


[a] Offenses included.—(1) The 
exceptions permitting arrest for 
treason, felony, or breach of the 


peace have been held to include con- 
structive, as well as actual, breach- 
es of the peace, etc., and hence to au- 
thorize and validate any arrest which 
is made for an indictable offense. 
Rawlins v. Hilis, 10 Jur. 1039. (2) 
Any indictable misdemeanor, it has 
been held, is such a breach of the 
peace as will render the exception ap- 
plicable and permit of the making of 
arrests. Ex parte Carroll, 9 OhioDec. 
(Reprint) 261, 12 Cine.L.Bul. 9. But 
see Com. v. Prison Superintendent, 5 
Pa.Dist. 635, 636 (where it was said 
that the exceptions are not broad 
enough to permit of ‘an arrest on 
Sunday on a warrant charging a mere 
misdemeanor’). (3) Where a pro- 
hibition enforcement act is so framed 
that violation of its terms constitutes 
a breach of the peace, warrants is- 
sued and arrests made on Sunday for 
any violation of such act are legal 
and valid by operation of the excep- 
tions. Com. v. Geibel, 13 Pa.Dist.& 
Co. 115. (4) Arrest for present open 
violation of law, publicly carried on 
upon Sunday, has been held to be per- 
mitted by the exception, since such 
violation is provocative of breaches 
of the peace.. Com. v. Overton, 42 Pa. 
Co. 446. But see Com. v. Smith, 43 
Pa.Co. 93 (holding void arrest on 
Sunday for a present violation of the 
Sunday law [act of April 22, 1794], 
which, it is held, is not a breach of 
the peace, as used in the language of 
the exceptions); Com. v. Jayne, 32 
Pa.Co. 126 (to same effect). 


[b] Evidence in aid of warrant to 
show that there has been in fact a 
breach of peace, although none is al- 
leged in the warrant, has been held 
not to be properly receivable to sus- 
tain the arrest, since warrant and ar- 
rest, where that element is not made 
to appear, are absolutely void. Com. 
v. De Puyter, 16 Pa.Co. 589. 


[c] Violation of ordinance.—(1) 
Arrests for violation of municipal 
ordinances have been held not within 
the purview of the exceptions (Wood 
v. Brooklyn, 14 Barb. (N.Y.) 425), (2) 
and cannot be made on Sunday (Van 
Bueren v. Board of Com’rs of City of 
ee eect 1538 <A. 260, 9 N.J.Misc. 


{[d] Arrest in summary proceed- 
ing in aid of a civil remedy of a mu- 
nicipality presents no case of treason, 
felony, or breach of peace, within the 
ue eR nee Matter of aes 
gington, -L.R. 385, 2 E.&B. 
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authorizing and providing for issuance of warrants 
or arrests on Sunday, such action is valid.7® Fur- 
ther, although speaking only of the execution of proe- 
ess as by arrest, such statutes or exceptions are suf- 
ficient to authorize the issuance of warrants for the 
same offenses as to which arrest is authorized.®° 
Even under statutes prohibiting Sunday arrests, it 
has been held that a man may voluntarily surrender 
himself to a warrant on Sunday;’! that he may be 
lawfully arrested on Sunday for contempt in not 
performing an order of court ;8? and that he may be 
retaken on a Sunday after escape from the custody 
of an officer,*? except where the escape was volun- 
tary.** However, one who has been convicted un- 
der a penal statute cannot be lawfully arrested on 
Sunday for nonpayment of the penalty.85 Statutes 
with reference to issuance or service on Sunday of 
civil process have no application to the issuance and 
execution of warrants.®® 


[§ 96] 2. Search Warrants. At common law and 
also, commonly, under the Sunday statutes, a search 
warrant may issue*’ and be executed®*® on Sunday. 
However, a search warrant has been held within a 
statutory prohibition of Sunday service of legal 
process,®® and, if it is sought to bring the case with- 
in an exception thereto, the circumstances must ap- 
pear in the affidavit and warrant.9° * 
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_[§ 97] D. Notices. It has been held that the ne- 
tice of a hearing, served on a week day, is good, 
although it has been dated on Sunday;°®! and simi- 
larly, a notice that a certain witness, not named in 
the indictment, will be examined at the trial has 
been held good, where not prohibited by statute, 
although given on Sunday, being a ministerial act.?2 
The proceeding to effect a statutory foreclosure of 
a mortgage, not being a judicial proceeding, has 
been held not to be invalidated by the fact that the 
day appointed for the sale in the published notice is 
a Sunday, particularly if such sale could lawfully 
be made on that day.°? Despite statutory prohibi- 
tions of service or execution.of any writ, process, 
warrant, or order on Sunday, notice of injury may 
be effectively given to a municipality on’ Sunday, 
at least where that is not the last day of the time— 
appointed for the giving of notice, such notice not 
being legal process.°* On the other hand, it has been 
held that, under statutory prohibitions affecting 
Sunday service or execution of process, orders, and 
the like, the service on Sunday of notice of a mo-— 
tion®® or of plea filed,®® or declaration left in the 
office,®* is irregular and void; and the same result 
has been reached as to a notice to take a deposition 
on Sunday, even though no special prohibition by 
common law or statute be applicable.°® Where a 


[e] That offender is nonresident 
and likely to remove from the juris- 
diction, and that the offense is non- 
extraditable, so that, failing Sunday 
arrest, the offender may escape pun- 
ishment altogether, does not broaden 
the exception’ nor permit arrests on 
Sunday falling outside of their ‘scope. 
Com. v. Smith, 43 Pa.Co. 93. 


79. State v. Douglass, 69 Ind. 544; 
Kammerer v. Commonwealth, 125 S. 
W. 723, 137 Ky. 315; Watts v. Com., 
5 Bush (Ky.) 309; Rice v. Com., 3 
Bush (Ky.) 14; People v. Kramer, 195 
N.W. 802, 225 Mich. 35; Re McGilliv- 
ray, 13 Can.Cr.Cas. 113, 41 N.S. 321, 2 
East.L.R. 414. See Lindsay v. State, 
46 S.W. 1045, 39 Tex.Cr. 468 (to same 


effect). And see cases infra this 
note. 
[a] “At any time.”’—Where a stat- 


ute permits of service of civil process 
on Sunday only upon an affidavit of 
necessity, but provides for the issu- 
ance of process in civil cases “at any 
time,” the provisions considered to- 
gether manifest a clear intention that 
criminal process may issue on Sun- 
day, and, under such statutes, a 
search warrant issued on that day is 
valid. Seals v. State, 11 S.W.(2d) 
879, 157 Tenn. 538. 


[b] ‘Thus, where the law against 
Sunday travelling authorized’ desig- 
nated officials to stop and arrest those 
violating it, provided they were taken 
on sight or upon immediate informa- 
tion, arrests by_such officials of vio- 
Jators of the Sunday regulation in 
question were valid. Ward vy. Green, 
11 Conn. 455. 


[ce] Construction of  statutes.— 
Statutory alterations: of the common 
law respecting issuance of warrants 
on Sunday, such as Comp. L. (1915) § 
12259, providing that a single magis- 
trate may exercise jurisdiction on 
the first day of the week when nec- 
essary in criminal cases to preserve 
the peace or to arrest offenders, being 
in derogation of the common law, 
must be strictly construed. People 
v. Kramer, 195 N.W. 802, 225 Mich. 


9 
doe 


80. State v. Douglass, 69 Ind. 544; 


Watts v. Com., 5 Bush (Ky.) 309; 
Rice v. Com., 3 Bush (Ky.), 14; Com. 
v. Googesky, 34 Pa.Co. 197. 


81. Ex p. Whitchurch, 1 Atk. 55, 
26 Reprint 37. 


82. Ex p. Whitchurch, supra. 


83. Ex p. Whitchurch, supra; 
Featherstonehaugh v. Atkinson, 
Barnes Notes 373, 94 Reprint 961; At- 
kinson v. Jameson, 5 T.R. 25, 101 Re- 
print 14. 


Arrest of principal by bail on Sun- 
day see Bail § 137 text and note 45. 


84. Featherstonehaugh v. Atkin- 
son, Barnes Notes 373, 94 Reprint 961; 
Atkinson-v. Jameson, 5 T.R. 25, 101 
Reprint 14. 


[a] Dustration.—Where a prison- 
er was regularly discharged on Satur- 
day, he could not be lawfully arrest- 
ed in another suit on Sunday, on a 
detainer which was lodged before the 
discharge. Atkinson v. Jameson, 5 
T.R. 25, 101 Reprint 14. 


85. King v. Myers, 1 T.R. 265, 99 
Reprint 1086; Ex p. Frecker, 33 Can. 
L.J.N.S. 248. : 


86. State v. Conwell, 51 A. 873, 96 
Me. 172;. 90. Am-S:R. 3335 ‘Keith -v. 
‘Tuttle, 28 Me. 334; Wright v. Dres- 
sel, 3 N.E. 6, 140 Mass. 147; Pearce v. 
Atwood, 13 Mass. 324; Seals v. State, 
11 S.W.(2d) 879, 157 Tenn. 538. See 
Williams v. State, 229 S.W. 545, 89 
Tex.Cr. 1383 (dictum to the same ef- 
fect). 

[a] Quasi-criminal process.—A 
statute prohibiting service of civil 
process on Sunday does not affect the 
validity of service of process in 
quasi-criminal proceedings, such as a 


‘notice to dip cattle under the Tick 


Eradication Law (Vernon Civ. St. An- 
not. Suppl. [1918] arts 7314—7314q), 
and such notice is good despite the 
time of service. Williams v. State, 
229 Siw. 545, 89° Tex:Cr. 133, 


87. U.S. v. Harbin, 27 F.(2d) 892; 
State v. Conwell, 51 A. 8738, 96 Me. 
172, 90 Am.S.R. 333. See Foley v. 
Commonwealth, 15 S.W.(2d) 444, 228 
Ky. 691 (holding that, under St. 


Suppl. [1928] § 2554a14, providing for 
issuance of a search warrant “by day 
or night,’ and its execution “imme- 
diately” upon receipt by the proper 
officer, isSuance and execution of a 
search warrant on Sunday is valid, 
whatever its status at common law). 
But see People v. Kramer, 195. N.W. 
802, 225 Mich. 35 (holding that the is- 
suance of a search warrant is a judi- 
cial act, void when done on Sunday, 
in the absence of statute). 


88. Wright v. Dressel, 
140 Mass. 147. 


89. Warma vy. State, (Okl.Cr.) 
P. 821; Jean v. State, (Ok1.Cr.) 
ifs ane Laub v. State, (Ok1.Cr.) 
Porson 


[a] In Canada it has been held 
that, in the absence of applicable do-. 
minion, provincial, or imperial legis- 
lation, the statute of 29 Car. II ec 7 § 
6, forbidding service or execution of 
warrant, process, .etc., except in cases 
of treason, felony, or breach of the 
peace, forms part of the common law, 
and that, under and in accordance 
with its terms, search warrants on 
Sunday, in cases involving offenses 
against penal statutes, such offenses 
not being within the purview of any 
other legislation, are void. Rex v. 
Lawlor, 44 N.B. 347, 27 Can.Cr.Cas. 
383. 

90. Jean v. State, (Ok1.Cr.) 295 P. 
283; Laub v. State, (Okl.Cr.) 292 P,- 
891. 


3 N.E. 6, 


297 
295 
292 


91. Taylor v. Thomas, 2 N.J.Eq. 
06. 

92. State v. Ryan, 85 N.W. 812, 113 
Iowa 536. 

93. Sayles v. Smith, 12 Wend. (N. 
YY.) 57,02%-Am:.D. 117: 

94. Thomas v. City of St. Joseph, 
(Mo.App.) 231 S.W. 63. 

95. Field v. Park, 20 Johns. (N.Y:) 
140. 

96. Roberts v. Monkhouse, 8, Kast 
547, 103 Reprint 453. 

97. Walker v. Towne, 
Notes 309, 94 Reprint 929. 


98. Sloan v. Williford, 25 N.C. 30%, 


Barnes 


j 
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‘statute respecting service of notice of redemption 
from tax sales provides for service in the same man- 
ner as an original notice, Sunday service is bad when 
made in such manner that original notice, served 
in the same way, would be bad.°®® 

[§ 98] E. Publications. Where, by force of pre- 
vailing statutes, service of process on Sunday is 
illegal, the publication, in whole or in part, of a sum- 
mons or other legal notice in a newspaper published 
on Sunday is invalid,! except where the statutes 
provide otherwise;? but where there is no statute 
rendering unlawful the service on Sunday of civil 
process, and no such rule has been adopted as a part 
of the local common law, a contrary result is 
reached. However, even where Sunday publica- 
tion is ordinarily void, publication on that day of 
‘a notice which in nature has none of the attributes 
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be published each day for a week need not be pub- 
lished on Sunday.® 


[§ 99] F. Bail and Other Bonds and Recogni- 
zances. A bail bond or recognizance entered into 
on Sunday, for the:purpose of securing the release 
of a person in custody and his appearance for trial, 
is valid,® the entering into such bond being a min- 
isterial, rather than judicial, act, and hence not void 
at common law,’ and, further, constituting matter 
of necessity or charity, and hence being permitted 
by the Sunday statutes. Moreover, it has been held 
that statutory authorization to execute process or 
warrant on Sunday extends to authorize giving of 
bail in eases as to which such extension is author- 
ized.® Under statutes authorizing holding court and 
conducting trials on Sunday, recognizances and ap- 
pearance bonds executed on that day have been held 


of process may be valid.* 
Excuse for nonpublication. 


99. Lyman v. Walker, 185 N.W. 
607, 192 Iowa 982. 

_ 1. Colo.—Schwed v. Hartwitz, 47 
P. 295, 23 Colo, 187, 58 Am.S.R. 221. 


Ga,—Sawyer v. Cargile, 72 Ga. 290. 


Waa vy. Chicago, 40 Ill. 
Ind:—Shaw v. Williams, 87 Ind. 


158, 44 Am.R. 756. 


Ky.—King v. Katterjohn, 236 S.W. 
250, 198 Ky. 359; Ormsby v. Louis- 
ville, 79 Ky, 197, 2 Ky.L. 297; Bran- 
nin v, Louisville,-2 Ky.L. 384. 


Minn.—Sewall v. St. Paul, 20 Minn. 
Slay 


Pa.—Commonwealth v. Kelly, 95 A. 
322, 250 Pa. 18, Ann.Cas.1916B 48. 


S.D.—McLaughlin vy. Wheeler, 50 N. 
W. 834, 2 S.D. 379. < 


See Harrison v. Wallis, 90 N.Y.S. 
44, 44 Mise. 492 (holding that, under 
the New Mexico statutes prohibiting, 
with certain exceptions, service of 
civil process on Sunday, and declar- 
ing process so served to be void, but 
defining “Sunday’’ as comprising only 
a certain portion of the calendar day, 
Sunday publication of legal notice in 
a newspaper of that state was for- 
bidden as “civil process,’ but further 
holding that, unless such publication 
were shown to have been made at an 
hour included within the statutory 
definition of “Sunday,” it was valid 
although made during the calendar 
day). 


[a] Rule applied.—The rule has 
been applied to publication of notice 
of: (1) Tax sales. Schwed v. Hart- 
witz, 47 P. 295, 23 Colo. 187, 58 Am, 
S.R. 221; Sawyer v. Cargile, 72!)Ga. 
290. (2) Sheriff's sale. Shaw v. Wil- 
liams, 87 Ind. 158, 44 Am.R. 756. (3) 
Matters relative to tax assessments, 
Scammon vy. Chicago, 40 Ill. 146; Se- 
wall v. St. Paul, 20 Minn. 511. (4) 
Ordinances. King v. Katterjohn, 236 
SW. 250, 193 Ky. 359; Ormsby v. 
Louisville, 79 Ky. 197, 2 Ky.L. 297; 
Brannin v. Louisville, 2 Ky.L. 384; 
rGom. v. Kelly, 95 A. 322, 250 Pa. 18, 
Ann.Cas.1916B 48. (5) Summons or 
notice of suit against nonresident de- 
fendant. McLaughlin v. Wheeler, 50 
N.W. 834, 2 S.D. 379. 


[b] Reason for rule.—“The notice 
stands in place of process and it must 
be given on those days of the week 
which the law recognizes as appro- 
priate to business of this character.” 
Scammon vy. Chicago, 40 Ill. 146, 149. 


A notice required to 


valid.?° 


[ec] Posting notice of a tax sale 
on Sunday has been held not to ren- 
der the notice ineffective where, dis- 
regarding that date entirely, the no- 
tice was posted for a sufficient length 
of time to satisfy prevailing statu- 
tory requirements. Pelton v. Munt- 
zing, 131 P. 281, 24 Colo.App. 1. 


2. See case infra this note. ~ 


[a] Ilustration.—Where a stat- 
ute prohibited Sunday service of 
process, but another statute provided 
that any publication authorized or 
required by any law or trust deed to 
be made not more than once a week 
might be published in a newspaper 
issued on any day of the week, the 
latter statute operated to render Sun- 
day publication good. McDannald v. 
Wilmoth, 97 S.E. 132, 82 W.Va. 719. 


3. Cal.—Heisen v. Smith, 71 P. 
180, 188 Cal. 216, 94 Am.S.R. 39; Sav- 
ee: etc., Soc. v. Thompson, 32 Cal. 


Iowa.—Nixon v. Burlington, 115 N. 
nanos 141 Iowa 316, 18 Ann.Cas. 


La.—Schenck v. Schenck, 28 So. 
302, 52 La.Ann. 2102. 


Mont.—State v. Alderson, 142 P. 
210, 49 Mont, 387, Ann.Cas.1916B 39. 


Ohio.—Hastings v. Columbus, 42 
OhioSt. 585. 


4 Denver v. Londoner, 80 P. 117, 
33 Colo. 104 [rev on other grounds 
28 1S.Ct.7.708;=210; U.S. 373: 62) Wd. 
1103]; Denver v. Dumars, 80 P. 114, 
33 Colo; 94. See Roth v. Hax, 68 Mo. 
App. 283 (holding Sunday publica- 
tion of a city engineer’s advertise- 
ment for bids sufficient). 


{a] Notice of ordinance creating 
improvement district.—Denver  v. 
Londoner, 80 P. 117, 33 Colo. 104 [rev 
on other grounds 28 S.Ct. 708, 210 U. 
S. 378, 52° L.Ed. 1103]; Denver v. 
Dumars, 80 P. 114, 33 Colo. 94. 


5. Matter of Excelsior F. Ins. Co., 
16 Abb.Pr. (N.Y.) 8 [rev on other 
grounds 38 Barb. 297, 16 Abb.Pr. 11]. 


6 U.S.—De Orozco v. U. S., 237 F. 
1008, 1013, 151 C.C.A. 70 [quot Cye]. 


Ala.—Hammons v. State, 59 Ala, 
164, 31 Am.R. 13. 


Ga.—Adams v. Candler, 39 S.E. 893, 
114 Ga. 151; Weldon v. Colquitt, 62 
Ga. 449, 356 Am.R. 128; Salter v. 
Smith, 55 Ga. 244. See Few v. Gun- 
ter, 72 S.E. 720, 10 Ga.App. 100 (per- 
mitting a recovery by an attorney 
for his services on Sunday in pro- 


Even if release on bail and fixing a date 
for hearing be considered void when done on Sun- 


curing the release of his client, de- 
fendant, on bail). 


Ill.— Johnston’ v. People, 31 Ill. 469. 
Ind.—King v. Strain, 6 Blackf. 447. 
La.—State v. Wyatt, 6 La.Ann. 701. 


Tex.—Lindsay v. State, 46 S.W. 
1045, 39 Tex.Cr. 468. See Ex p. Mill- 
sap, 45 S.W. 20, 39 Tex.Cr. 93 (similar 
holding as to statutory convict bond). 


See Devault v. Sampson, 221 P. 284, 
ees 913 (dictum to the same ef- 
ect). 


[a] Place or mode of confinement 
of prisoner bailed is immaterial pro- 
vided that he be in legal custody. 
orn v. Colquitt, 62 Ga. 449, 35 Am. 


[b] Even though defendant was 
not under arrest but was under in- 
dictment although at liberty, the 
bond has been held good. Adams y. 
Candler, 39 S.E. 898, 114 Ga. 151. 


[c] Statute prohibiting work or 
business in ordinary calling of par- 
ties can have no application to the 
execution of such bonds, since one of 
the parties, the state, has no ordi- 
nary calling, and the other, the sure- 
ty, whatever may be his occupation, 
cannot legally have for an ordinary 
ealling the exercise of appearance. 
bonds in criminal prosecutions, and 
hence such statute cannot invalidate 
an appearance bond. Adams y. Cand- 
ler, 39 S.B. 8938, 114 Ga. 151. 


[d] Federal courts, by virtue of 
Rev. St. § 1014, follow the rules as to 
the validity of Sunday bonds estab- 
lished in the jurisdiction wherein the 
bond is executed. De Orozco v. U. S., 
2376 1008, 151 Ge AL 70. 


Expiration on Sunday of time for 
entering into bail see Bail § 21 text 
and note 22. 


7. De Orozco v. U. S., 237 F. 1008, 
1018, 151 C.C.A. 70 [quot Cyc]; Ham- 
mons v. State, 59 Ala. 164, 31 Am.R. 
18; Johnston v. People, 31 Ill. 469. 


8 De Orozco v. U. S., 237 F. 1008, 
1018, 151 C.C.A. 70 [quot Cyc]; Hamn- 
mons v. State, 59 Ala. 164, 31 Am.R. 
13; Weldon v. Colquitt, 62 Ga. 449, 
35 Am.R. 128; Salter v. Smith, 55 Ga. 
244; Johnston v. People, 31 Ill. 469. 


9. King v. Strain, 6 Blackf, (Ind.) 
447; Lindsay v. State, 46 S.W. 1045, 
39 Tex.Cr. 468. 


10. State v. Douglass, 69 Ind. 544; 
Watts v. Com., 5 Bush (Ky.) 309; 
Rice v. Com., 3 Bush (Ky.) 14. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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day, it has been held that, if the prisoner voluntarily 
appears for trial, the jurisdiction of the court to 
proceed with the trial is unimpaired: In some 
jurisdictions the rule of the validity of Sunday bonds 
has been extended to undertakings on appeal and 
appeal bonds;'? but other authority holds such 
bonds, executed on Sunday, invalid for the same 
reason and to the same extent as other contracts 
made on Sunday.'? It has been held that a bond 
given on Sunday in pursuance of the execution of 
a writ or process on that day, if that execution is a 
nullity, should be canceled.t4 It has been held that 
a supersedeas bond signed on Sunday but not deliv- 
ered until a subsequent secular day is valid and 
binding ;*> and the same has been held as to re- 
plevin bonds;'® however, it has been held that a 
replevin bond actually executed on Sunday is in- 
validated by provisions in the general Sunday ob- 
servance laws which render Sunday contracts ille- 
gal.17 ; 


[§ 100] G. Filing Pleadings and Other Papers. 
There is authority to the effect that the filing of a 
complaint and its reception by the clerk are minis- 
terial acts, and are not void when done on Sunday, 
under statutes prohibiting the opening of courts 
and the transaction of judicial business.t® Neither 
is an information void because filed on Sunday, in 
the absence of statute,t® or under a statute pro- 
hibiting only the commencement of civil suits,?° 
or forbidding arrests on Sunday, save for treason, 
felony, or breach of the peace, where the informa- 
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tion charges an offense of the character excepted ;?4 
and an indictment presented and filed on a week 
day is not invalidated by the fact that it is dated 
as having been drawn on a Sunday.22. The mere 
filing of an affidavit and bond on Sunday does not 
come within the meaning of a statute prohibiting 
the issuance of process;?* and the filing of papers 
ancillary to or in the progress of an already insti- 
tuted suit is not within a statutory prohibition of 
the commencement of a civil suit on Sunday.?4 An 
affidavit dated on Sunday but actually made on an- 
other day has been held valid.2® 


[§ 101] H. Taking of Depositions. It has been 
held that a deposition taken on Sunday must be 
rejected, regardless of whether the day be dies non 
juridicus.*® Likewise it has been held that the 
adjournment of the taking of depositions from Sat- 
urday to Sunday and from Sunday to Monday is, 
at least in the absence of some special necessity, 
without authority of law, and a deposition on the 
latter day will be suppressed.?27 


[§ 102] I. Holding Court—1. In General. In the 
absence of a permissive statute, a judge or magis- 
trate has no authority to hold court or conduct a 
trial on Sunday.?® But even where a trial is con- 
ducted on Sunday, it-has been held that the court 
does not thereby lose jurisdiction of the cause.?9 
Where a permissive statute exists, of course, the 
right to hold court is determined by the statute, 
and, such conduct being authorized, the trial and 


il. Re McGillivray, 13 Can.Cr.Cas. 
113,41 N.S. 321, 2-HMast.L.R. 414. 


12. State v. California Min. Co., 13 
Nev. 203. 


13. State v. Suhur, 33 Me. 539. 


[a] Althongh statute provides 
that appeal must be prosecuted with- 
in twenty-four hours after convic- 
tion, such a requirement, it has been 
held, does not authorize appeals on 
Sunday or validate appeal bonds exe- 
cuted on that day, the time limitation 
having reference to secular days only. 
State v. Suhur, 33 Me. 539. 


14. Jewett v. Bowman, 27 N.J.Eq. 
205. 


15. Babcock v. Carter, 23 So. 487, 
117 Ala. 575, 67 Am.S.R. 193. Contra 
State v. Suhur, 33 Me. 539. 

16. Prather v. Harlan, 6 Bush 
(Ky.) 185. 
~ 17. Link v. Clemmons, 7 Blackf. 
(Ind.) 479. 

18. Havens v. Stiles, 67 P. 919, 8 


Idaho 250, 101 Am.S.R. 195, 56 L.R.A. 
736; Ealey vy. State, 224 S.W. 771, 87 
Tex.Cr. 648. 


[a] Clerk cannot be compelled un- 
der such a statute to receive papers 
of that character but if he elects to 
do so, his act is valid» Havens v. 
Stiles, 67 P. 919, 8 Idaho 250, 101 Am. 
S.R. 195, 56 L.R.A. 736. 


19. Bedoe v. Alpe, W. Jones 156, 
82 Reprint 83. 

20. Stinson v. State, 5 Tex.App. 
ole 

21. Com. y. Géibel, 13 Pa.Dist.&Co. 
sllhy 

22. State v. Norton, 17 P. 744, 16 
Or. 105. 


23. Schow v. Gatesville City Nat. 
Bank, (Tex.Civ.App.) 40 S.W. 166. 


32° Sew. 872, 33 S.W. 112789 Tex. 35, 
59 Am.S.R. 25, 30 L.R.A. 498; Schow 
v. Gatesville City Nat. Bank, (Tex. 
Civ.App.) 40 S.W. 166. 


25. Farrand Co. v. Huston, 69 So. 
997, 110 Miss. 40. 


26. Sloan v. Williford, 25 N.C. 307. 


27. Kirkpatrick v. Baltimore, etc., 
R. Co., 14 F.Cas.No. 7,847. 


Adjournment of taking of deposi- 


tion over Sunday see Depositions § 
201 note 81. 


28. Ga.—Weldon v. Colquitt, 62 
Ga. 449, 35 Am.R. 128; Bass v. Irvin, 
49 Ga. 436. 


Pate Rep man vy. State, 5 Blackf. 
LL1. 


Kan.—Devault v. Sampson, 221 P. 
284, 285, 114 Kan. 913 [quot Cyc]. 


Ky.—Arthur v. Mosby, 2 Bibb 589. 
Mo.—State v. Green, 37 Mo. 466. 


N.Y.—Pulling v. People, 8 Barb. 
384; People ex rel. Martineau_ v. 
Brunell, 236 N.Y.S. 586, 134 Misc. 891; 
People v. Mantei,-236 N.Y.S. 122, 134 
Misc. 529; People ex rel: Margus v. 
Ramsey, 217 N.Y.S. 799, 128 Mise. 39. 
See People v. Luhrs, 29 N.Y.S. 789, 
79 Hun 415,°9 N.Y.Cr. 266 (recogniz- 
ing the rule); Gould v. Spencer, 5 
Paige 541 (referring to a statute ex- 
pressly so declaring). 


Or.—Ex parte Tice, 49 P. 1038, 32 
OeL9: 


Tenn.—Moss v. State, 173 S.W. 859, 
131 Tenn. 94, Ann.Cas.1916B 1. 


Tex.—Swann v. Broome, 3 Burr. 


1595, 97 Reprint 999. 
Man.—Reg. v. Cavelier, 11 Man. 333. 
See Stone v. U. S., 64 F. 667, 12 C.C. 


A. 451 [aff-17 S.Ct. 778, 167 U.S. 178, 
42. L.Ed. 127] (dictum to the same ef- 


24, Hanover F. Ins. Co. v. Shrader, | fect). 


“In a time of peace, and when the 
magistrates of the country are not 
overwhelmed with police business to . 
an extent rendering it impracticable 
to dispatch the same without en- 
croaching upon the Sabbath, a court 
of inquiry cannot be begun and held 
on Sunday for the examination and 
commitment of offenders, not even of 
Sabbath breakers, rioters, or disturb- 
ers of public worship.” Weldon v. 
eeu 62 Ga. 449, 452, 35 Am.R. 


[a] Justice of the peace.—Chap- 
man v. State, 5 Ind. 111. 


[b] Preliminary inquiry before 
magistrate has been held a judicial 
act, which, being done on Sunday, is 
void and insufficient to support a war- 
rant of commitment, although the 
warrant itself is good. Reg. v. Cave- 
lier, 11 Man. 333. 


[c] Preliminary hearing.—It has, 
however, been held that as to all of- 
fenses with reference to which arrests 
may be made on Sunday, where an 
arrest is so made, the preliminary 
hearing of accused, although a judi- 
cial proceeding, may be had on that 
day, because the right to obtain bail 
on that day is recognized, and such 
hearing must be had before bail can 
be demanded. Com. v. Hendley, 5 Pa. 
Dist.&Co. 716. See ex parte White, 15 
Nev. 146, 37 Am.R. 466 (recognizing 
the validity of preliminary hearing 
on Sunday under a statute authoriz- 
ing courts to exercise on that day 
“the powers of a magistrate” in crim- 
inal matters). And see cases passim 
supra § 87. 


[d] Hearings before referee may 
not be had on Sunday, and, where 
they are had, such conduct avoids the 
proceedings before that officer. Ru- 
derfer v. Kuflik, 227 N.Y.S. 348, 222 
App.Div. 626. 


29. People v. Luhrs, 29 N.Y.S. 789, 
79 Hun 415, 9 N.Y.Cr. 266. 
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proceedings had with reference thereto are valid.*° 
Receiving a plea of guilty on Sunday has been 


held to be void as a judicial act.*? 
Personal liability of justice. 


A justice of the 
peace who in good faith and without malice illegally 
sits on Sunday and proceeds with the hearing of 
a matter over which he has jurisdiction both of the 
person and the subject matter is not lable person- 
ally even though his acts were erroneous and of no 
effect, since he is acting judicially in holding court.*” 


SUNDAY 


[$§ 102-105 


the court in the course of its deliberation on Sun- 
day;3> and further it has been held that, during 
the course of Sunday deliberation by the jury, the 


court may call them back and give instructions de- 


[§ 103] 2. Charging Jury. Delivery of the charge 


to the jury on Sunday has been held to be a judicial 
act and void,?* as has completion of a charge the 
delivery of which was commenced on Saturday 
An exception has been made, however, of 
the edse of a judge instructing a jury that has not 
agreed and that requests further instructions from 


night.*# 


\ 

30. State v. Douglass, 69 Ind. 544; 
Watts v. Com., 5 Bush (Ky.) 309; 
Rice v. Com., 3 Bush (Ky.) 14. See 
Ex parte White, 15 Nev. 146, 37 Am.R. 
466 (dictum to the same effect). 


[a] Rule applied.—Where it was 
provided that warrants of arrest 
might issue and be executed on Sun- 
day, and that, when a person was ar- 
rested and brought before a magis- 
trate, or justice, the charge should_be 
“forthwith” examined, allowing for 
time to obtain witnesses, the holding 
of court and conducting the trial of 
one arrested and brought before a 
magistrate, or justice, on a Sunday 
was held valid. State v. Douglass, 
69 Ind. 544; Watts v. Com., 5 Bush 
(Ky.) 309. 


{b] New York city magistrates.— 
(1) It has been held that Code Civ. 


* Proc. § 6, authorizing a magistrate to 


commit or,discharge on Sunday a 
person charged with an offense, did 
not permit of a trial on Sunday, but 
only permitted a discharge or com- 
mitment for a hearing. People v. 
Walton, 71 N.Y.S. 85, 35 Misc. 320, 15 
N.Y.Cr.. 512. (2) It has, however, 
been held that the word 
covers committing after conviction 
as well as committing to await trial, 
and further that the above statute 
thas been superseded in the city of 
New York by lL. (1897) c¢ 378, as 
amended by L. (1901) c 466, which 
confer authority for the opening 
of magistrates’ courts at certain 
hours on Sunday. People v. New 
York State Reformatory for Women, 
76 N.Y.S. 728, 738 App.Div. 174. (3) 
And further, under the Inferior Crim- 
inal Courts Act (L. [1910] ce 659 § 71), 


‘providing for Sunday sessions of 


magistrates’ courts at certain hours, 
indicates a legislative purpose to con- 
fer on the magistrates’ courts of New 
York City the same general jurisdic- 
tion for their sittings on Sunday as 
they have the right to exercise on 
other days, and, by virtue of such 
statute, the magistrates may on Sun- 
day hear, try, and convict, even under 
a plea of not guilty, in all cases to 
which their jurisdiction extends on 
week days. People v. Fox, 99 N.E. 
147, 205 N.Y. 490 [overr People ex 
rel. Ryan v. Superintendent of State 
Reformatory for Women at Bedford, 


134 N.Y.S. 90, 149 App.Div. 794, 3 
N.Y.Civ.Proc. 235]. 
31. Devault v. Sampson, 221 P. 


284, 114 Kan, 913. 


82. Kraft v. De Verneuil, 94 N.Y.S. 
230, 105 App.Div. 43. 


Civil liability for judicial acts of: 


“commit” |. 


Judges see Judges §§ 115, 116. 


Justices of peace see Justices of the 
Peace §§ 31-33. 


83. Davis v. Fish, 1 Greene (Iowa) 
406, 48 Am.D. 387; Pulling v. People, 8 
Moss v. State, 173 
; Tenn. 94, Ann.Cas. 
1916B 1. See People v. Luhrs, 29 N.Y. 
S..789, 79 Etun 415, 9 N.Y.Cr.. 266 (rec- 
ognizing the rule). 


34. State v. Green, 37 Mo. 466. 
be Gholston v. Gholston, 31 Ga. 


35. Jones v. Johnson, 61 Ind. 257; 
State v.. McGimsey, 80 N.C. 377, 30 
Am.R, 90. 

36. People v. Odell, 46 N.W. 601, 
L Dak. 19,7. 

37. Gholston v. Gholston, 31 Ga. 
625; Baxter v. People, 8 Ill. 368; 


oe v. Wilson, 26 S.W. 357, 121 Mo. 


38 Baxter v. People, 8 Ill. 368. 


39. Acquittal on Sunday constitut- 
ing former jeopardy see Criminal Law 
§ 412 text and note 42 


40. U.S.—Stone v. U. S., 17 S.Ct. 
78, 167 U.S. 178, 42 L.Ed, 127 [aff 
4 BF. ‘See Ball 


Ala,—Athens v. Miller, 66 So. 702, 
190 Ala. 82; Sanford v. State, 39 So. 
370, 143 Ala. 78; Simmons vy. State, 
29 So. 929, 129 Ala. 41; Chamblee v. 
State, 78 Ala. 466; Reid v. State, 53 
Ala. 402, 25 Am.R. 627; Sorrelle vy. 
Craig, 9 Ala. 534. 


Fla.—Barnes v. State, 67 So. 131, 68 
Fla. 291; Hodge v. State, 10 So. 556, 
29 Fla. 500. 


Ga.—Rawlins v. State, 52 S.E. 1, 
124 Ga. 31 [aff 26 S.Ct. 560, 201 U.S. 
638, 50 L.Ed. 899]; Weaver v. Car- 
ter, 28 S.H. 869, 101 Ga. 206; Bern- 
stein v. Myers, 24 S.E. 854, 99 Ga. 


90; Henderson v. Reynolds, 10 S.E. 
734, 84 Ga. 159, 7 L.R.A. $27 [dist 
Bass v. Irvin, 49 Ga. 4361. But > see 


Weldon -v. Colquitt, 62 Ga. 449, 35 
Am.R. 128 (dictum to the contrary). 


Ill.—Baxter v. People, 8 Ill. 368; 
Kankakee, etc., R. Co. v. Horan, 23 
Tll.App. 259. 


Ind.—Jones v. Johnson, 61 Ind. 257; 
Joy v. State, 14 Ind. 139; Rosser vy. 
McColly, 9 Ind. 587; Cory v. Silcox, 
5 Ind. 370. See Kiger v. Coats, 18 Ind. 
153, 81 Am.D. 351 (dictum to the 
same effect); McCorkle v. State, 14 
Ind. 89 (recognizing the rule). 


Kan.—Stone v. Bird, 16 Kan. 488. 


signed to correct a supposed error in the charge 
originally given.?® ~ i 


[§ 104] 3. Deliberation by Jury. Deliberation of 
the jury throughout, or for some part of, Sunday 
is not illegal, however, since such deliberation by 
them is not a judicial act,?7 even in cases where” 
they are judges of the law as well as the facts.**& 


[§ 105] 4. Delivery and Acceytance of Verdict.*® 
In regard’ to,the delivery and reception of verdicts, 
a different rule applies, and it is well established, 
both at common law and by statute, and in both 
civil and criminal cases, that a verdict may be de- 
livered, received, and entered on Sunday,*°® the re- 


See Parsons v. Lindsay, 21 P. 227, 41 
Kan. 336, 13 Am.S-R. 290, 3 L.R.Az* 658 
(dictum to the same effect); State 
v. Muir, 4 P. 812, 32 Kan. 481 (recog- 
nizing the rule). 


Ky.—Meece v. Com., 78 Ky. 586, t 
Ky.L. 337; Bales v. Com., 11 S.W. 
410 bt eye 82917 ; 


La.—State v. Jackson, 64 So. 481, 
134 La. 599, Ann.Cas.1916B 27; State 
v. Keatine, 58 So. 139, 130 La. 434, 
39 L.R.A.N.S. 844; State v. Varnado, 
52 So. 1006, 126 La. 732; State v. Ford, 
37 La.Ann. 443. See State v. Canty, 
§ Be: 338, 41 La.Ann, 589 (to same ef- 
fect): 


Miss.—Burrage v. State, 58 So. 217, 
219, 101 Miss. 598 [quot Cyc]. 


Mo.—State v. Crisp, 29 S.W. 699, 
126 Mo. 605; State v. Wilson, 26 S.W. 
357, 121 Mo. 434. 


Nev.—State v. Rover, 13 Nev.17. 


Pe Fay ake 0g v. Merrill, 34 N.H. 


N.J.—Van Riper v. Van Riper, 4 
N.J.Law 156, 7 Am.D. 576. 


N.M.—Territory v. Nichols, 2 P. 78, 
3 N.M. 76. = 


_N.Y.—Allen v. Godfrey,. 44 N.Y. 433; 
Hoghtaling v. Osborn, 15 Johns. 119. 
See Pulling v. People, 8 Barb. 384; 
People ex rel. Margus v. Ramsey, 217 
N.Y.S. 799, 128 Misc. 39; Butler v. 
Kelsey, 15 Johns. 177 (all recognizing 
the rule). 


N.C.—Tuttle v. Tuttle, 59 S.H. 1008, 
146 N.C. 484, 125 Am.S.R. 481; Taylor 
v. Ervin, 25 S.E. 875, 119 N.C. 274; 
State v. Penley, 12 S.E. 455, 107 N.C. 
808; State v. McGimsey, 80 N.C. 377, 
vy peg 90; State v. Ricketts, 74 N. 

. C. 


Okl.—Milligan v. Territory, 3 e 
1059, 2 Okl. 164. % een 


Pa.—Huidekoper v. Cotton, 3 Watts 
56; Com: v. Marrow, 3 Brewst. 402, 
8 Phila. 440. See Com. v. Nixon, 94 
ye ieee 333 (dictum to the same ef- 
ect). 


Tex.—Moore y, State, 96 S.W. 321, 
49 Tex.Cr. 499; Brown vy. State, 22 
S.W. 596, 32 Tex.Cr. 119; Huffman v. 
State, 12 S.W. 588, 28 Tex.App. 174; 
Powers v. State, 5 S.W. 153, 23 Tex. 
App. 42; Walker v. State, 13 Tex.App. 
618; McKinney v. State, 8 Tex.App. 
626; Shearman y. State, 1 Tex.App. 
215, 28 Am.R. 402. See Hanover F. 
Ins. Co. v. Shrader, 32 S.W. 872. 33 
S.W. 112, 89 Tex. 35, 59 Am.S.R.’ 35,' 
30 L.R.A. 498 (recognizing the rule). 


Vt.—Adams v. Cook, 100 A. 42 
Vt. 281. See Blood v. Bates, 31 Vt 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 
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sult being grounded on the fact’ that it is a mere 
ministerial act, not within common-law or statu- 
tory prohibitions as to judicial proceedings on Sun- 
day,** and that the rendition or receiving of a ver- 
dict is a work of charity or necessity within the 
It has also been held that 


statutory exceptions.*2 


SUNDAY 


the action of the jury in agreeing on a verdict and 


sealing it up on Sunday does not invalidate the 
Where a term of 
court expires by its legal limitation on Saturday, 
a verdict received on Sunday is invalid;** but where 
the term has been continued or extended by proper 
court order so as to embrace Sunday, the verdict 
A general verdict is not nullified by the 
fact that the court has submitted special interroga- 
tories to the jury on Sunday, and has received their 


verdict delivered on Monday.** 


is good.*5 


147 (recognizing the rule). 


Wash.—State v. Straub, 47 P. 227, 
16 Wash. 111. 


See People v. Odell, 46 N.W. 601, 
1 Dak. 197; Blaney v. State, 21 A. 
547, 74 Md. 153 (dicta to the same 
effect); True v. Plumley, 36 Me. 466; 
Hastings v. Columbus, 42 OhioSt. 585 
(both recognizing the rule); State v. 
Gregory, 120 S.E. 499, 127 S.C. 87; 
Pierse v. Fauconberg, 1 Burr. 292, 97 
Reprint 320 (both to same effect); Re 
McGillivray, 13 Can.Cr.Cas. 113, 41 
N.S. 321, 2 East.L.R. 414 (dictum to 
the same effect). 


Compare Hiller v. English, 35 S.C. 
L. 486 [dist Shaw v. McCombs, 2: S.C. 
L. 232, which held Sunday verdicts 
bad, on the ground that that case 
was incorrectly reported] (holding 
that the receiving of a verdict is a 
judicial act, but that the asserted 
rule that judicial acts are not per- 
formable on Sunday is incorrect, so 
that a verdict received on that day is 
valid). 


But see Davis v. Fish, 1 Greene 
(lowa) 406, 48 Am.D. 387 (dictum to 
the contrary); Reg. v. Winsor, 10 Cox 
C.C. 276 (where doubt was expressed 
by the court in the course of counsel’s 
argument whether a verdict deliver- 
ed, received, and rendered on Sunday 
would be valid). 


[a] Constitutional provision that 
courts shall always be open except 
on nonjudicial days does not affect 
the rule. State v. Straub, 47 P. 227, 
16 Wash. 111. 


[b] Writ of inquiry of damages 
cannot be executed on Sunday by the 
verdict, of the jury appointed for the 
inquisition, returned and received on 
that day, since such instance does not 
present the element of necessity 
whereby the reception of verdicts gen- 
erally is proper. Butler v. Kelsey, 
15 Johns. (N.Y.) 177. 


[ce] Statute held inapplicable.— 
Act (1904) No. 6 did not add to the 
prohibitions against judicial acts on 
Sunday, and a verdict in a criminal 
case might be returned into and re- 
ceived by the court on Sunday. State 
v. Keatine, 58 So. 189, 130 La. 434, 39 
L.R.A.N.S. 844. 


{a] Poll of jury.—(1) The validity 
of a Sunday verdict has been sustain- 
ed even though, upon a verdict being 
brought in on Sunday, the jury were 
polled, and, one of the jury dissent- 
ing, they were again sent out, return- 
ing later the same day with a ver- 
dict to which all agreed. Baxter v. 
People, 8 Ill. 268. (2) The opportunity 
to poll the jury is the same on a Sun- 
day verdict as any other, the date of 
delivery not being destructive there- 
of. Sanford v. State, 39 So. 370, 143 
Ala. 78; Joy v. State, 14 Ind. 139. (3) 


cessity ;47 


Despite the fact that Sunday verdicts 
are ordinarily lawful, in view of the 
rule that defendant is entitled to an 
opportunity to poll the jury and of 
the fact that, owing to the character 
of the day, attendance of the parties 
or of counsel cannot be expected on 
that day, in the absence of notice, a 
verdict received and discharge of the 
jury made on Sunday in the absence 
of defendant or his attorney and with- 
out notice to them was void because 
in derogation of defendant’s right to 
poll the jury. State v. Muir, 4 P. 812, 
32 Kan. 481, 


41. Kan.—Parsons v. Lindsay, 21 
P. 227, 41 Kan. 336, 13 Am.S.R. 290, 3 
L.R.A. 658. 


Ky.—Meece v. Com., 78 Ky. 586, 1 
Ky.L. (abstract) 337. 


La.—State v. Keatine, 58. So. 139, 
130 La. 434, 39 L.R.A.N.S. 844. - See 
State v. Canty, 6 So. 3388, 41 La.Ann. 
589 (to same effect). 


Miss.—Burrage v. State, 58 So. 217, 
219, 101 Miss. 598. 


Mo.—State v. Wilson, 26 S.W. 357, 
121 Mo. 434. 

N.M.-—Territory v. Nichols, 2 P. 78, 
3 N.M. 76. 

N.Y.—People v. Ramsey, 217 N.Y.S. 
799, 128 Misc. 39. 

Pa.—Com. v. Marrow, 3 Brewst. 402, 
8 Phila. 440. 

Vt.—Adams vy. Cook, 100 A, 42, 91 
Vt. 281. 

Wash.—State v. Straub, 47 P. 227, 
16 Wash. 111. ¢ 


42. Ga.—Henderson v. Reynolds, 
10 S.E. 734, 84 Ga..159, 7 LRA. 327. 


Kan.—Parsons v. Lindsay, 21 P. 
227, 41 Kan. 336, 13 Am.S.R. 290, 3 


L.R.A. 658. 


Ky.—Meece v. Com., 78 Ky. 586, 1 
Ky.L. (abstract) 337. 


La.—State v. Ford, 37 La.Ann,. 443. 


Miss.—Burrage v. State, 58 So, 217, 
219, 101 Miss. 598 


N.C.—Taylor vy Ervin, 25 S.E..875, 
119 N.C. 274; State v. Ricketts, 74 N. 
Ce87). i 


Vi.—Adams v. Cook, 100 A. 42, 91 
Vt. 281. 


But see Davis v. Fish, 1 Greene 
(lowa) 406, 48 Am.D. 387 (dictum to 
the contrary). 


43. True v. Plumley, 36 Me. 466. 


44. Nabors v. State, 6 Ala. 200; 
Davis v. Fish, 1 Greene (Iowa) 406, 
48 Am.D. 387; Harper v. State, 43 
Tex. 431. See Athens v. Miller, 66 So. 
702, 190 Ala. 82; Reid v. State, 53 Ala. 
402, 25 Am.R. 627; Hiller v. English, 
35 S.C.L. 486 (all recognizing the 
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answer to such interrogatories along with the gen- 
eral verdict on that day, where the interrogatories 
were with reference to the same state of facts as 
that on which the general verdict was returned, but 
were not designed for use in the same ease and 
had no relation to the trial or verdict therein.*® 


[§ 106] 5. Discharge of Jury. It has been held 
in at least one jurisdiction that, no such power hay- 
ing been given by statute, the court is powerless to 
discharge a jury upon Sunday save after their agree- 
ment on a verdict or in case of some immediate ne- 
but there is more numerous authority 
holding that the court may, on Sunday, adjudicate 
the fact that the jury cannot agree and discharge 
them;*® but the power may be exercised only when 


rule). But see State v. Gregory, 120 
S.E. 499, 127 S.C. 87 (stating that even 
if a term expired Saturday at mid- 
night, a verdict received twenty min- 
utes after was within so short a time 
that it might well be entered as a 
‘eee of the prior day, and was val- 


[a]. However, where the term con- 
cluded is a special term and is im- 
mediately followed without interrup- 
tion by the regular term, before the 
same judge and in the same county, 
the reception of the verdict on Sunday 
has been held good although the spe- . 
cial term wherein the case was tried 
expired at Saturday midnight. Bales 
v. Com., 11 S.W. 470, 11 Ky.L. 297. 


45. Athens v. Miller, 66 So. 702, 190 
Ala. 82. 


46. Stone v..U.S., 17 S.Ct. 778, 167 
U.S. 178, 42 L.Ed. 127 [aff 64 F. 667 
12. C.C,A.- 451], 


47. Ex parte Tice, 49 P. 1038, 32 
Ors 179% 


[a] Statute authorizing reception 
of verdict on Sunday does not author- 
ize a discharge for disagreement or 
inability to arrive at a verdict. Ex 
parte Tice, 49 P. 1038, 32 Or. 179. 


[b] Wo presumption of consent by 
defendant to the discharge on that day 
is operative to validate the discharge, 
since the prohibition of judicial acts 
is grounded upon the public policy 
of securing Sunday as a day of rest, 
which cannot be affected by assent of, 
or waiver by, defendant. Ex parte 
Tice, 49 P. 1038, 32 Or. 179. 


48. Ala.—Curry v. State, 
489, 203 Ala. 239. 


Ca re conte v. Lightner, 49 Cal. 


’ 


82 So. 


22 
Ind.—McCorkle v. State, 14 Ind. 39. 


N.C.—State v. McGimsey, 80 N.C. 
377;.30 Aim.R. 90. 


Pa.—Commonwealth v. Friedman, 
94 Pa.Super. 491; Commonwealth vy, 
Nixon, 94 Pa.Super. 333, 343. 


Wash.—State v. Baker, 122 P. 335, 
67 Wash. 595. 


“The proper basis for action by the 
courts 23 is necessity. It is more 
unreasonable to keep the jury together 
on Sunday after they have agreed 
than it is to receive the verdict and 
to discharge them; precisely the 
same reason requires their discharge 
if their inability to agree be accepted, 
and in that view it is immaterial 
whether defendant’s counsel objects 
or . . . agrees.” Commonwealth 
v. Nixon, supra. 

[a] Power to discharge includes 
the power to adjudicate the fact that 
the jury cannot agree. People v. 
Lightner, 49 Cal. 226. 
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the elements essential to such discharge at any oth- 
er time are present.*® Of course, discharge of the 
jury upon verdict delivered and received on a Sun- 
day is valid.®° 


[§ 107] 6. Continuations and Adjournments. The 
continuing of a cause from Saturday to Monday so 
as to retain jurisdiction of the pending case does 
not constitute a keeping open of the court on Sun- 
day.°1_ When, by mistake, a hearing is set for Sun- 
day, the meeting of the court on that day, and its 
adjournment over until the next day without per- 
formance of any business other than the mere ad- 
journment has been held not to invalidate the pro- 
ceedings but to be a mere nullity.°? After verdict 
received on Sunday, the court may adjourn until a 
later day for further proceedings thereon, without 
invalidating the proceedings.®* Despite a statute 
requiring Saturday adjournment to be to some day 
other than Sunday, it has been held lawful for a 


SUNDAY 


[§§ 106-108 


court to adjourn to Sunday for the purpose of re- 
ceiving a verdict.°4 Even where holding court on 
Sunday is held not forbidden by common law or 
statute, where there is a long standing usage or 
practice of the courts to the same effect, it has been 
held proper to adjourn from Saturday to Monday, 
even though the statute authorizes only an adjourn- 
ment “from day to day.”®> Of course, where a term 
of court expires of its legal limitation on Saturday, 
the power to continue to hold court on Sunday is 
subject to the general rules regarding the effect of 
the expiration of the term.°® : 


[§ 108] J. Judgment, Order, or Decree. As the 
rendition of,a judgment, order, or decree is a judi- 
cial act, it is void when done on Sunday.*? Stat- 
utes directing the court or justice of the peace to 
render judgment immediately or forthwith estab- 
lish an exception, according to some authority, in 
cases where the verdict is received on Sunday, and 


[b] Opportunity to have jury 
polled as to their disagreement or 
probability of agreement is the same 
on Sunday as on any other day. Cur- 
ry v. State, 82 So. 489, 203 Ala. 239. 


49. State v. McGimsey, 80 N.C. 377, 
30 Am.R. 90. 


Discharge of jury for failure to 
agree in: 


Civil cases see Trial [388 Cyc 1866]. 
Criminal cases see Criminal Law § 
2565. 


50. Reid v. State, 53 Ala. 402, 25 
Am.R. 627; State v. Ford, 37 La.Ann. 
443; State v. Rover, 13 Nev. 17. See 
McCorkle v. State, 14 Ind. 39; Com- 
monwealth v. Nixon, 94 Pa.Super. 333 
(both recognizing the rule). And see 
cases supra note 40. 


_- 51. Vanderwerker y. 
Wend. (N.Y.) 530. 


52. Cheeseborough y. Van Ness, 12 
Ga. 380. 


53. Reid v. State, 53 Ala. 402, 25 
Am.R. 627; Eyer v. State, 164 S.W. 
756, 112 Ark. 87, Ann.Cas.1916B 30; 
State v. Kuhl, 175 P. 190, 42 Nev. 185, 
3 A.L.R. 1694; State v. Rover, 13 
Nev. 17. And see cases infra § 108 
note 60. 


[a] Day beyond regular term.— 
It has been held that, where a case 
was submitted to the jury during the 
term, which expired on Saturday 
night, and the judge adjourned until 
the next day for the purpose of re- 
ceiving verdict, and on Sunday re- 
ceived the verdict and adjourned court 
over to another day which was be- 
yond the intervening term of court 
in another circuit wherein the judge 
sat, the adjournment on Sunday to 
such day was valid, and judgment 
rendered on the verdict on that day 
was good. Byer: v. State, 164 S.W. 
756, 112 Ark. 37, Ann,Cas.1916B 30. 


54. State v. Wilson, 26 S.W. 357, 
121 Mo. 434. And see cases supra § 
105 note 40. 


55. State v. Howard, 82 N.C. 623, 
56. Nabors v. State, 6 Ala. 200. 


Effect of: expiration of term see 
Courts § 240. ‘ 


57. Fla.—Higginbotham v. State, 
101 So. 2338, 88 Fla. 26. See Hodge v. 
State, 10 So. 556, 29 Fla. 500 (dictum 
to the sarfie effect). Compare Barnes 
v. State, 67 So. 131, 68 Fla. 291 (hold- 
ing that, in Florida, Sunday within 
‘this rule commences at sunrise, and 


People, 5 


that judgment and sentence after mid- 
night Saturday but before sunrise 
Sunday are valid). 


Ill—Baxter v. People, 8 Ill. 368. 


Iowa.—Davis v. Fish, 1 Greene 406, 
48 Am.D. 387. 


Kan.—Devault v. Sampson, 221 P. 
284, 285, 114 Kan. 913 [quot Cyc]; 
Parsons yv. Lindsay, 21 P. 227, 41 Kan. 
336, 13 Am.S.R. 290, 3 L.R.A. 658. 


Ky.—Coleman v. Henderson, Litt. 
Sel.Cas. 171,.12 Am.D. 290; Arthur v. 
Mosby, 2 Bibb 589. 


Nev.—Ex p. White, 15 Nev. 146, 37 
Am.R. 466. 3 


N.Y.—Allen v..Godfrey, 44 N.Y. 433; 
People ex rel. Margus v. Ramsey, 217 
N.Y.S. 799, 128 Misc. 39; Hoghtaling 
v. Osborn,.15 Johns. 119. See People 
v. Luhrs, 29 N.Y.S. 789, 79 Hun 415, 
9 N.Y.Cr. 266 (recognizing the rule); 
Rice v. Mead, 22 How.Pr. 445 (dictum 
to the same effect). ao 


Tenn.—Styles v. Harrison, 41 S.W. 
830,,-99° Lenn. 128, “63 Am.S°R.° $24. 
See Moss v. State, 173 S.W. 859, 131 
Tenn. 94, Ann.Cas.1916B 1 (dictum to 
the same effect). 


Tex.—Shearman y. State, 1 Tex.App. 
215, 28 Am.R. 402. See Hanover F. 
Ins. Co. v. Shrader, 32 S.W. 872, 33 
S.W. 112, 89 Tex. 35, 59 Am.S.R. 25, 
30 L.R.A. 498 (recognizing the rule). 


Wash.—Fox v. Nachtsheim, 29 P. 
140, 3 Wash. 684. 


Eng.—Swann v. Broome, 8 Burr. 
1595, 97 Reprint 999. See Bedoe v. 
Alpe, W. Jones, 156, 82 Reprint 83 
(dictum to the same effect). 


See Stone v. U. S., 64 F. 667, 12 C. 
GVA. 4515 fais? SCt.. Ws. LOT WS: 
178, 42 L.Ed. 127]; State v. Keatine, 
58 So. 139, 180 La. 434, 39 L.R.A.N.S. 
844; Hastings v. Columbus, 42 Ohio 
St. 585 (dicta to the same effect); 
Ball we Us Sale ISCtat F6is 4 OF oe Se 
118, 85 L.Ed. 377; Weldon v. Colquitt, 
62 Ga. 449, 35 Am.R. 128; Hemmens v. 
Bentley, 32 Mich. 89; Blood v. Bates, 
31 Vt. 147 (ast four of which recog- 
nize the rule); Barber vy. Manier, 15 
So. 890, 71 Miss. 725 (holding that 
an order appointing a receiver made 
on Sunday, without notice and before 
the complainant had filed his bill, was 
invalid). , 


And see cases infra note 60. 


“The cases all. show that a judg- 
ment entered of record on Sunday is 
not only erroneous, but is absolutely 


ES oie Baxter v. People, 8 Ill. 368, 
[a] Admissibility in evidence in 


later suit.—The fact that a judgment 
was rendered on Sunday does not 
make it inadmissible in evidence in 
a subsequent suit, at least where de- 
fendant in the prior proceeding has 
admitted to a plea of guilty in that 
proceeding, before such judgment is 
offered in evidence. Cadle v. State, 
235 S.W. 894, 90 Tex.Cr. 464. 


[b] Sentence in criminal case.— 
Higginbotham y. State, 101 So. 233, 88 
Fla. 26; Baxter v. People, 8 Ill. 368; 
Ex parte White, 15 Nev. 146, 37 Am.R. 
466. And see cases infra note 67. 


[c] “Exercise of powers of mag- 
istrate.”—It has been held that, where 
a statute authorized the transaction 
of judicial business on Sunday ‘for 
the exercise of the powers of a magis- 
trate” in a criminal action or a pro- 
ceeding of a criminal nature, such 
statute did not authorize rendition on 
Sunday of a judgment on a ptea of 
guilty, such conduct not being the ex- 
ercise of magisterial powers. Ex par- 
te White, 15 Nev. 146, 37 Am.R. 466. 


[d] Handing of confession of judg- 
ment to prothonotary on Sunday does 
not invalidate a judgment rendered 
on Monday, as the prothonotary’s ac- 
ceptance of it is not official but as 
agent of plaintiff. Kauffman’s Ap- 
peal, 70 Pa. 261. 


[e] Remand for sentence entered 
of record on Sunday upon a verdict 
of that date is not a judgment and 
does not invalidate the proceedings. 
Balls v. Ue S.; ILS .Cts- 76d, is Ola 
118, 35 L.Ed. 377. 


[f] Entry of vacation decree.— 
As, under Code § 3427, a vacation de- 
cree only becomes effective from the 
time it is entered in the chancery or- 
der book of the clerk’s office of the 
court in which the case is pending, 
when so entered on Sunday, it is void. 
Lee v. Willis, 37 S.E. 826, 99 Va. 16. 


[g]_ Sunday judgment as basis for 
appeal.—It has been held that, despite 
the absolute nullity of Sunday judg- 
ments and despite the rule that ap- 
peal ordinarily lies only from final 
judgment or decree, a Sunday judg- 
ment may be made the basis of an 
appeal in order that it may be set 
aside and not work an injury against 
the debtor therein through its pre- 
sumptive character as a valid lien. 
Hite v. Nachtsheim, 29 P. 140, 3 Wash. 


sa Se Sin tee Sole a gS, 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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allow the immediate rendition of judgment on such 
verdict ;°* but there is other authority to the con- 
trary.°® Even when the judgment on a Sunday ver- 
dict is rendered on the same day, although it is void, 
it does not vitiate the verdict,®® nor is it effective 
to prevent entry of judgment for another and diff- 
ferent amount on a later week day.*1 Where a 
verdict is rendered on Sunday, it will be presumed, 
in the absence of anything to the contrary in the 
record, that the judgment on the verdict was ren- 
dered on a subsequent day.*? Although it has been 
stated by some authorities that the court may on 
Sunday receive or make a motion or order touching 
the verdict,®°? it has been held elsewhere that the 
decision of motions by the court is a judicial act 
and hence void when done on Sunday ;** and Sunday 
entry by the clerk of an order granting a motion 
for a new trial, which order was actually made on 
Sunday, has been held a judicial act and. void,®® 
even though the order was for an entry nunc pro 
tune, and the entry was accordingly made as of 
another day.®® 


Statutory authority to arrest, commit, or discharge 
on Sunday in certain cases has been held not to 
confer any power to convict or sentence upon that 
day, even upon a plea of guilty;°7 nor, it has been 
held, does such power arise from a statute permit- 


[h] Finding of probable cause for 
the issuance of a warrant is not a 
judicial act nor nonperformable as 
such on Sunday. U.S. v. Harbin, 27 
F.(2d) 892. 


58. Thompson y. Church, 13 N.W. 
626,,13 Neb. 287; Taylor v. Ervin,} [a] 
25.S.H. 875, 119 N.C. 274; "Wearne v. 
Smith, 32 Wis. 412; McNamara v. 
Spees, 25 Wis. 539. 


[a] Failure to render judgment 


However, 


SUNDAY 


rule, and further refusing to remand 
because sentence was given on Sun- 
day where the sentence was fixed by 
law and would be th 
case were sent back, with that origi- 
nally pronounced). 


where, in addition 
to reception of the verdict and rendi- 68. 
tion of the judgment on Sunday, some 
of the evidence was taken after the 
commencement of that day, the re- 69. 
lief was not confined to reversing the 


[60 C.J.] 1147 
ting the exercise of jurisdiction where it is neces- 
sary to preserve the peace.’ 


_ Spreading of judgment on the records by the clerk 
is a ministerial, not a judicial, act, and is not void 
because performed on Sunday,®® and this is true 
even though it is held that the clerk’s action is a 


necessary preliminary to the existence of any judg- 


ment,.7° 
Taxation of costs, made on Sunday, is a nullity.74 


[§ 109] K. Proceedings for Review.72 It has 
been held that an application for a writ of error may 
be lawfully filed on Sunday,** but there is other 
authority to the effect that, in the absence of a show- 
ing of necessity, a bill of exceptions is void when 
signed on Sunday.’* A clerk of court is not bound 
to take appeals on Sunday when not required to by 
statute.7®> An appeal or writ of error cannot be 
made returnable on Sunday and to do so avoids it.7® 
Service on Sunday on a justice of the peace of cer- ~ 
tiorari 1s void under a statute prohibiting service 
or execution of civil process on that day although 
the justice’s fees were not paid until a subsequent 
secular day.** 


[§ 110] L. Arbitration and Award. Although in 
at least one jurisdiction the making and publishing 


ex rel. Martineau v. Brunell, 236 N.Y. 
S. 586, 134 Misc. 891; People ex rel. 
La Velle v. Traphagen, 236 N.Y.S. 
214, 134 Misc. 604; People ex rel. Mar- 
gus v. Ramsey, 217 N.Y.S. 799, 128 
Mise. 39. Contra People v. Warden, 
76 N.Y.S.-728, 73 App.Div. 174. 


People v. Frost, 241 N.Y.S. 749, 
136 Misc. 40; People v. Mantei, 236 
NeYS. 122, 134 Misc. 529. 


Puckett v. Guenther, 120 N.W. 
123, 142 Iowa 35, 134 Am.S.R. 402. 


identical, if the 


immediately on a Sunday verdict has 
been held, under such a statute, to 
result in loss of jurisdiction. Wearne 
v. Smith, 32 Wis. 412; McNamara v. 
Spees, 25 Wis. 539. But see Burchett 
v. Casady, 18 Iowa 342 (holding such 
a provision to permit of the rendition 
of judgment in a reasonable time, and 
hence to allow the court to refrain 
from acting on Sunday, without there- 
by losing jurisdiction); Sorenson v. 
Swensen, 56 N.W. 350, 55 Minn. 58, 
43 Am.S.R. 472 (holding that, where, 
in a justice’s court, a verdict was re- 
turned near noon Saturday, at which 
time the justice was engaged in hear- 
ing other cases, and therefore did not 
render judgment on such verdict un- 
til the next Monday, the judgment 
was rendered in due time, under Gen. 
St. [1878] c 65 § 68, requiring a judg- 
ment to be rendered by the justice 
forthwith upon the return of a ver- 
dict, and that the word “forthwith” 
as used in such statute means that 
such judgment shall be rendered by 
the justice within a reasonable time, 
having due regard to the circumstanc- 
es surrounding the case before him); 
McKinney y. State, 8 Tex.App. 626 
(holding that the provision was mere- 
ly intended to authorize entry of judg- 
ment as soon as practicable without 
waiting for defendant to file motions 
for new trial or in arrest of judgment, 
arn that a subsequent entry was prop- 
er). 


59. ,Allen vy. Godfrey, 44 N.Y. 433. 


60. Baxter v. People, 8 Ill. 368; 
Allen v. Godfrey. 44 N.Y. 4383; Hogh- 
taling v. Osborn, 15 Johns. (N.Y.) 119; 
Shearman v. State, 1 Tex.App. 215, 28 
Am.R. 402. See State v. Gregory, 120 
S.E. 499, 127 S.C. 87 (recognizing the 


judgment, but the verdict, arrived at 
after testimony had thus been intro- 
duced, was set aside. Arthur v. Mos- 
by, 2 Bibb (Ky.) 589. 


61. Allen vy. Godfrey, 44 N.Y. 438. 


62. Simmons vy. State, 29 So. 929, 
129 Ala. 41; Moore v. State, 96 S.W. 
321, 49- Tex, 499) 


Proof of Sunday rendition see infra 
§ 112 text and note 23 


63. McCorkle v. State, 14 Ind. 39; 
State v. Kuhl, 175 P. 190, 42 Nev. 185, 
3 A.L.R. 1694. See State v. Rover, 13 
Nev. 17 (recognizing such rule as a 
consequenee of a statute authorizing 
Sunday reception of verdicts). 


[a] Rule applied.—Incidentally to 
the power to receive a verdict on Sun- 
day, the court is authorized, upon a 
finding of guilt, to remand defendant 
and fix a date for further proceedings. 
State v. Kuhl, 175 P. 190, 42 Nev. 185, 
3 A.L.R. 1694. 


64. Baxter v. People, 8 Ill. 368. 
Compare Parsons v. Lindsay, 21 P. 
227, 41 Kan. 336, 13 Am.S.R. 290, 3 


_L.R.A. 658 (sustaining exception to 


refusal of motion for new trial on 
the ground of the Sunday rendition of 
judgment, which motion was filed on 
the same Sunday as judgment was 
rendered, but where the hearing of the 
motion was continued until a later 
date). 

65. Jackson vy. Dolan, 208 P. 315, 
58 Cal.App. 372. 


66. Jackson v. Dolan, supra. 


67. People v. Kaplan, 217 N.Y.S. 
763, 217 App.Div. 252; People v. Frost, 
241 N.Y.S. 749, 136 Misc, 40; People 


70. Puckett v. Guenther, supra. 
71. Allen v. Godfrey, 44 N.Y. 433. 


72. Appeal bond or undertaking 
executed on Sunday see § 99 text and 
notes 12, 13. 


Computation of time for securing 
appeal, review, or rehearing: 


When final day falls on Sunday see 
Appeal and Error § 1043 text and 
note 76; Time [38 Cyc 330 text and 
notes 54-65]. 


When intervening day falls on Sunday 
see Appeal and Error § 1043 text 
and note 74; Time [38 Cyc 334 text 
and note 80]. 


73. Hanover F. Ins. Co. v. Shrae- 
der, 32 S.W. 872, 33 S.W. 112, 89 Tex. 
35, 59 Am.S.R. 25, 30 L.R.A. 498. 


fa] Statute forbidding issuance or 
service of process or the commence- 
ment of suit clearly implies that the 
filing of papers during the progress 
of a suit is to be allowed, in the same 
manner aS at common law. Hanover 
F. Ins. Co. v. Shraeder, 32 S.W. 872, 
33 S.W. 112, 89 Tex. 35; 59° AnvSiR: 
25, 30 L.R.A. 498. See Neal v. Crew, 
12 Ga. 93 (where it was stated by the 
court, arguendo, that an appeal en- 
tered on the Sabbath would be void). 


74 Roberts v. Farmers’, etce., 
Bank, 36 N.E. 128, 136 Ind. 154. 


75. Russell v. Pickering, 17 Ill. 31; 
Hanover Fire Ins. Co. v. Shraeder, 32 
S.W. 872, 33. S.W. 112, 89 Tex. 35, 59 
Am.S.R. 25, 30 LRA. 498. ‘ 


76. Harrison v. Bay Shore Devel- 
opment Co., 111 So. 128, 92 Fla. 875. 


77. Anderson v. Birce, 3 Mich. 289. 
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of an award is considered a judicial act and hence 
void when done on Sunday,’* elsewhere an award 
is considered more in the nature of a contract and 
therefore does not come within the prohibition of 
judicial business.7® Even where considered as ju- 
dicial in nature, however, an award may be valid 
when not really published until a week day, even 
though some of the proceedings were had on Sun- 
day,*° although it has been held not to be, despite 
the lawful publication, if sessions are held and wit- 
nesses required to attend on Sunday over the ob- 
jections of either of the parties to the arbitration.*? 


[§ 111] M. Miscellaneous Matters of Judicial or 
Official Nature. It has been held that statutory pro- 
hibitions of labor or common labor on Sunday have 
no application to the acts of public officers in the 
performance of their official duties.** Statutory 
prohibitions on the exercise of a “common avocation” 
on Sunday do not apply to acts performed in the 
line of official duty by a governor®* or by members 
of the legislature.** Where the statutes forbid serv- 
ice of process on Sunday, the sheriff is not bound 
to keep his office open to receive orders to serve, 
and any such order given on that day is a nullity.®® 
Persons acting in aid of an officer in making ar- 

‘rests on Sunday, at the officer’s request, are not 
subject to any liability for so doing, whatever be 
the legality of the officer’s conduct in making the 
arrest on that day.8® The summoning on Sunday 
by the sheriff of jurors for a special venire has 
been held not objectionable where the only acts which 
are prohibited and void on that day are judicial 
acts, the conduct of the sheriff being merely minis- 
terial in nature.*’ According to some authority, a 
coroner’s inquest is a judicial act, void as such when 
had on Sunday,®*® but, according to other authori- 


Story v. Elliott, 8 Cow. (N.Y.) 
27, 18 Am.D. 423; Morris v. Crane, 
4 Ch.Sent. (N.Y.) 6. 


[a] However, if the parties by 
their subsequent acts carry the award 
into effect, the arbitration, although 


Butts, 21 Vit. 99) 
80. 


SUNDAY 


other Sunday contract. 


Karapschinsky v. Rothbaum, 
163 S.W. 290, 177 Mo.App. 91; 
y. Beth Hamedash Soc., 


[§§ 110-112 


\ 


ty, it is ministerial in nature and valid.*® It has 
been held that the goods of a tenant are privileged — 
on Sunday from seizure for rent, and that hence 
a landlord cannot lawfully distrain on that day;°° 
and that the impounding of swine running at large 
on Sunday by a hogreeve is work or business of a 
secular calling, within the Sunday laws.°+ In the 
absence of statutory prohibition, the commissioner 
of the general land office, it has been held, is not 
forbidden to keep his office open or to perform his 
official duties on Sunday;°? and an application to 
purchase lands is not void because received and filed 
on Sunday, but is.as valid as though all transactions 
occurred on a week day.°? It has been held that 
there is nothing unlawful in the registration of vot-. 
ers’ names on a Sunday.®* Action of a school board, 
relative to the discharge of a teacher, when taken 
on Sunday, has been held a nullity.°> Kven if with- 
in the statutory, prohibitions, the work of prison 
guards on Sunday is legal as a work of necessity 
within the statutory exceptions.°® A district at- 
torney has been held entitled to recover extra com- 
pensation for services performed on Sunday, the 
necessity of which is certified in the manner required 
by statute for the recovery of extra compensation 
by such officials.27 It has been held, under a stat- 
ute forbidding common labor of one’s usual avoca- 
tion, that Sunday work by an assessor incidental to 
the assessment of taxes is incapable of serving as 
the basis for a claim for compensation, being within 
the prohibition,®® and not being, in the absence of 
exceptional circumstances, a work of necessity.*® 


[§ 112] N. Proceedings To Assert Defects; Waiv- 
er of Defects. Where jurisdiction is lacking by rea- 
son of the process being void for issuance-or service 
on Sunday, the question may be raised in any man- 


Sargeant v. 85. Stern’s Appeal, 64 Pa. 447. 


[a] Countermanding of order to 
sheriff.—An order given on a secular 
day to a sheriff directing him not to 
proceed under an execution in his 


Isaacs 
1 Hilt. 469 


a judicial act void as done on Sun- 
day, will serve to conclude them from 
asserting rights contrary to it, their 
conduct serving as a ratification. 
Morris v. Crane, 4 Ch.Sent. (N.Y.) 6. 


79. Blood v. Bates, 31 Vt. 147; 
Sargeant v. Butts, 21 Vt. 99. 


[a] Statutes operating to render 
Sunday contracts void do not, it has 
been held, invalidate and render un- 
enforceable an award made and pub- 
lished on that day at least where the 
arbitrators commenced their consid- 
eration previously thereto. Blood v. 
Bates, 31 Vt. 147; Sargeant v. Butts, 
ZL Vite 99% 


[b] Giving of notice of award on 
Sunday, which award has been ar- 
rived at on a previous day, has been 
held a mere ministerial act, in con- 
nection with a judicial proceeding, 
and valid, both at common law and 
under statutory prohibitions of labor, 
the pursuit of one’s ordinary avoca- 
tion, or the like, especially where the 
notice is received without objection. 
Kiger v. Coats, 18 Ind. 153, 81 Am.D. 
351; Crosby v. Blanchard, 50 Vt. 696. 


: [ce] Ratification.—Under this view, 
an award, even though invalid because 
made on Sunday, is subject to ratifi- 
cation in the same manner as any 


[appeal dism 19 N.Y. 584]; Ehrlich 
v. Pike, 104 N.Y.S. 818, 53 Mise. 328. 


“The so-called hearing of the case 
was not a judicial act; and, since the 
formal award was not made and pub- 
lished on Sunday but on the follow- 
ing Monday, it is not void, though it 
formaily expressed a conclusion the 
arbitrators reached at the end of a 
debate heard on Sunday.” Karap- 
schinsky v. Rothbaum, 163 S.W. 290, 
291, 177 Mo.App. 91. 


81. In_re Picker, 114 N.Y.S. 289, 
ei App. Div. 88, 1 N.Y.Civ.Proce.N.8. 


Hastings vy. Columbus, 42 Ohio 
St. 585; Woods v. Terrell, 285 S.w. 
293, 115 Tex. 569; Stephens v. Porter, 
69 S.W. 423, 29 Tex.Civ.App. 556; 
Reg. v. Berriman, 4 Ont. 282 


[a] Subordinate employees.—(1) 
The rule has been applied to afford 
immunity to governmental employees 
or servants acting in a subordinate 
capacity, such as lock keepers of gov- 
ernment owned canals (Reg. y. Berri- 
man, 4 Ont. 282) (2) and _ prison 
guards (Page v. O'Sullivan, 169 S.W. 
542, 159 Ky. 708). 


83. Cooper v. Nolan, 19 S.W. 
274, 159 Tenn. 379. big 


84. Cooper v. Nolan, supra, 


hands cannot be legally countermand- . 
ed by an order given to him on a 
Sunday, and the latter order is void. 
Stern’s Appeal, 64 Pa. 447. 


86. Keith v. Tuttle, 28 Me. 326. 


87. State vy. Gilbert, 69 P. 62, 8 
Idaho 346. 


88. In re Cooper, 5 Ont.Pr. 256. 

89. Blaney v, State, 21 A. 547, 74 
Md. 153. 

90. Mayfield v. White, 1 Browne 
(Pa:) 241, 

91. Frost v. Hull, 4 N.H. 153. 

92. Stephens v. Porter, 69 S.Ww. 


423, 29 Tex.Civ.App. 556. 


93. Stephens v. Porter, supra. 
i State v. Schnierle, 89 S.C.L. 
95. Ansorge y. City of Green Bay, 


224 N.W. 119, 198 Wis. 320. 


96. Page v. O’Sullivan, 165 .W. 
542, 159 Ky. 708. i 


97. Woods v. Terrell, 285 S.W. 293 
115 Tex. 569. mens. 


98. Stellhorn vy. Board of Com’rs 
of Allen County, 110 N.E. 89, 60 Ina. 
App. 14. 


99. Stellhorn v. Board of Com’ 
of Allen County, supra. rs 


For later cases, developments and changes in the law see Annotations, same title and section number 
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ner appropriate for the submission of the question 
of want of jurisdiction generally.t Thus, where it 
appears on its face that process has been issued on 
Sunday, it has been stated that that will justify its 
being quashed;? advantage may be taken of such a 
defect, it has been held, by a plea in abatement ;* 
but where it bears the appearance of having been 
issued on another day, it has been held that, issu- 
ance being a judicial act, the court has no jurisdic- 
tion to compel the person issuing it to amend it to 
express the true date, nor grant a motion to quash 
pursuant to such amendment.* It has been held 
that, where issuance or service of process on Sunday 
is set up by plea, the existence of circumstances 
bringing it within applicable exceptions or other- 
wise justifying the Sunday action may be pleaded to 
support it in the replication.® A plea, alleging de- 
fective process, by virtue of the general Sunday 
observance laws, must allege facts sufficient to bring 
the acts relative to process within those laws, in 
order to be sustainable;® further, no intendment 
will be taken in favor of a plea in abatement based 
on the defective service, but every reasonable in- 
tendment ‘will be made in favor of the regularity 
and sufficiency of the proceedings.’ It has been held 
that the objection cannot be raised for the first time 


SUNDAY 


‘jeet to waiver by lapse of time.1? 
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on appeal,* but that the irregularity is waived by 
appearance and going to trial without objeetion.® 
A general notice of retainer of an attorney is not 
an appearance, so as to amount to a waiver of the 
right to object to the Sunday proceedings.t° On 
the other hand, it has been held that the irregularity 
cannot be waived,!! and that the court is bound to 
take notice of it without its being especially as- 
signed for error.1? A statute providing that ap- 
plication to set aside process for irregularity shall 
not be allowed unless made within a reasonable 
time has been held not to apply to process issued 
on Sunday, such process being a nullity and not sub- 
The defect being, 
destructive of jurisdiction, refusal of the court to 
dismiss the action for illegality of Sunday process 
does not preclude the courts of another state from 
independent consideration and determination of the 
validity and effect of the Sunday process.14 In 
criminal cases it has been held that the irregularity 
cannot be inquired into on certiorari;!> but there 
is other authority holding that it may be where the 
irregularity forms a part of the record, at least un- 
der special statutory certiorari authorizing the spec- 
ification of such error.t® It has been held that pro- 
hibition is not the proper procedure by which to 


1. Hauswirth y. Sullivan, 9 P. 798, 
-§6 Mont. 203; Scott Shoe Mach. Co. v. 


Daneel, oT INay..S?"*263,; (63*) App.Dix. 
17:2. 
[a] Overruling motion to quash 


because of service of process on Sun- 
day has been held to afford no ground 
for reversal, although such service is 
forbidden by statute, where, by rule 
of court, error not substantially prej- 
udicing the parties is declared inca- 
pable of serving as a basis for re- 
versal. Pelham vy. Virginia-Carolina 
Chemical Corporation, 121 So. 448, 23 
Ala.App. 93. 


Manner of rendering want of juris- 
diction available generally see Courts 
§§ 143-145, 177. 


Where process is defective general- 
ly see Process §§ 319-371. 


2. Matthews v. Ansley, 31 Ala. 20; 
Com. v. Mihavetz, 3 Pa.Dist.&Co. 829. 


83. Haynes v. Sledge, 2 Port. (Ala.) 
530, 27 Am.D. 665; Helm vy. Rodgers, 
5 Humphr. (Tenn.) 105. 


_ [a] Service on Sunday.—lIt has, 
however, been held that process ob- 
jected to as bad because served on 
Sunday cannot be attacked by plea in 
abatement, but the remedy employed 
must be by a motion to set aside. 
Cotton v. Huey, 4 Ala. 56. 


4 Matthews v. Ansley, 31 Ala. 20. 


5. Haynes v. Sledge, 2 Port. (Ala.) 
« 530, 27 Am.D. 665. 


6 Clough v. 
A490. 


[a] hus, where issuance of proc- 
ess is claimed to contravene provi- 
sions forbidding work, labor, or busi- 
ness to the disturbance of others, a 
plea alleging that it was work, labor, 
or business, but failing to allege that 
it was to the disturbance of others, 
is insufficient. Clough v. Shepherd, 
31 N.H. 490. 


7. Pearson v. French, 9 Vt. 349. 


[a] Plea held insufficient.—Pear- 
son y. French, 9 Vt. 349. 


8. Venable v. Ebenezer Baptist 
Church, 25 Kan. 177; Stinson v. State, 
5 Tex.App. 31. See Com. v. Geibel, 


Shepherd, 31 N.H. 


13 Pa.Dist.&Co. 115 (where defendant, 
arrested on Sunday under a warrant 
of that day, awaited, without seeking 
his discharge or release of his recog- 
nizance, until after an indictment had 
been found against him and he had 
been called for trial, it was held too 
late for defendant to move to quash 
for unlawfulness of his apprehen- 
sion). Compare Devault vy. Sampson, 
221 P. 284, 114 Kan. 913 (holding that 
a plea of guilty and sentence there- 
under were no waiver of the right to 
object to conducting trial on Sun- 
day). 


9. Pierce v. Rehfuss, 35 Mich. 53; 
White v. Morris, 12 S.E. 80, 107 N.C. 
92. See Burke v. Interstate Savings, 
etce., Assoc., 64°P. 879, 25 Mont. 315, 
87 Am.S.R. 416 (dictum to the same 
effect); Com. v. Googesky, 34 Pa.Co. 
197 (stating that, by giving bail, a 
person arrested on Sunday waives 
any right to question the legality of 
the arrest). And see cases supra note 
8. 


[a] To insist on hearing on Sun- 
day and to obtain it and then give 
bail has been held a waiver of a legal 
hearing, binding, as such, where the 
other requisites for a waiver exist. 
Weldon vy. Colquitt, 62 Ga. 449, 35 Am. 
Ri 283 


[b] Express assent to a trial on 
Sunday has been held, in at least one 
jurisdiction, to preclude one thus as- 
senting from later asserting the in- 
validity of any of the proceedings 
had on that day. State v. Foss, 104 
So. 211, 158 La. 471. 


10. Vanderpoel v. Wright, 1 Cow. 
(N.Y.) 209. 


11. Valentine vy. Roberts, 1 Alaska 
536; Ruderfer v. Kuflik, 227 N.Y.S. 
343, 222 App.Div. 626; People ex rel. 
La Velle v. Traphagen, 236 N.Y.S. 
214, 134 Misc. 604; People v. Mantei, 
236 N.Y.S. 122, 134 Misc. 529; People 
v. Dewey, 50 N.Y.S. 1013, 23 Misc. 
267; Taylor v. Phillips, 3 Hast 155, 
102 Reprint 556. See Chesapeake, 
etc., Canal Co. vy. Bradley, 5 F.Cas.No. 
2,646, 4 CranchC.C, 193 (holding a 
notice served on Sunday, of a motion 
for judgment on a stock subscription, 
the notice being required by, and pur- 


| porting to be given in pursuance of, 
a charter provision, to be void, al- 
though the parties appeared accord- 
ing to the notice); Thomas v. Hins- 
dale, 78 Ill. 259 (holding that the pro- 
curing of a change of venue in a case 
in which the process issued on Sun- 
day was no condonation of the defec- 
tive process). Compare Wright v. 
Jeffrey, 5 Cow. (N.Y.) 15 (holding that 
where, to a capias ad respondendum 
returnable on Sunday, defendant put 
in special bail, he could not. there- 
after object to the defect in the ca- 
pias, since putting in bail would 
have warranted plaintiff in proceed- 
ing without any process at all). But 
see Walgrave v. Taylor, 1 Ld.Raym. 
705, 91 Eng.Reprint 1370 (where the 
court: refused to intervene after de- 
fendant had appeared and a writ of 
inquiry had been executed). 


[a] Hearing before referee.—That 
hearings before a referee were had 
on Sunday at the request of the par- 
ties has been held not to avoid the 
statutory prohibition, that prohibi- 
tion being based on public policy and 
not capable of waiver. Ruderfer v. 
Kuflik, 227 N.Y.S. 343, 222 App.Div. 
626. 


[b] Plea of guilty.—It has been 
held that a defendant cannot, by 
‘pleading guilty, waive the circum- 
stance of a trial and conviction on 
Sunday, the nonjuridical character of 
the day being established not for de- 
fendant’s benefit, but as a matter of 
public policy. People v. Frost, 241 
N.Y.S. 749, 136 Misc. 40; People v. 
Traphagen, 236 N.Y.S. 214, 134 Misc. 
604; People v. Mantei, 286 N.Y.S. 122, 
134 Misc. 529; People ex rel. Margus 
v. Ramsey, 217 N.Y.S. 799, 128 Misc. 
39. And see cases infra note 12. 


12. Hoyle v. Cornwallis, 1 Str. 387, 
93 Reprint 584. 


13. Hanson v. Shackleton, 4 Dowl. 
P.C. 48, 1 Harr.&W. 342. 


14. People v. Dewey, 50 
1013,. 28, Misc.. 267. 

15. Ex p. Garland, 35 N.B. 509, 8 
Can.Cr.Cas. 385. 

16. Pulling v. People, 8 Barb. (N. 
Y.) 384. 


N.Y.S. 
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raise the question of the validity of execution of 
a warrant by arrest on Sunday;!’ but there is other 
authority holding it a proper way to raise the issue 
of invalid Sunday service of a summons.'® In some 
cases the defect arising through proceedings having 
been had on Sunday has been considered and relief 
afforded on habeas corpus;1® and it has been held 
that erroneously holding court on Sunday may be 
taken advantage of by appeal,?° as may rendition 
of judgment on Sunday.?1 The burden of proof 
that publication was so made on Sunday as to be 
invalid is on the party asserting that fact;?* and 
where a judgment is objected to as having been ren- 
dered on Sunday, the presumption favoring the 
validity of judgment requires that, in order for it 
to be held void, the evidence must clearly establish 
without doubt that it was so rendered.?* On the 
other hand, it has been held that a writ dated on 
Sunday is presumptively void.24 Where the record 
shows that the trial was fully completed on Satur- 
day, defendant cannot attack the proceedings, with- 
out seeking a correction of the record, by an asser- 
tion that proceedings were had on Sunday.?® An 
appeal made returnable on Sunday is subject to a 
motion to dismiss.?°® 


[§ 113] 0. Proceedings on Saturday against Per- 
sons Observing Seventh Day. In a few jurisdictions 
there are statutes making it an offense maliciously 
to procure the service of process on Saturday, or 
to serve process returnable on Saturday, or mali- 
ciously to procure adjournment of a cause to Sat- 


SUNDAY—SUNSTROKE 


[§§ 112-113 


urday, where the adverse party is one who observes 
that day as a day of worship;?* where the statute 
is violated, the process illegally served or returnable 
on that day is void,?* but, in order that it be so, 
the element of malice must be present, and, in the 
absence of such element, the act done is no offense, 
and the process served or returnable on Saturday 
is valid.2® Further, no act done on Saturday in the 
course of a judicial proceeding against a person ob- 
serving that day as a day of worship is void unless 
it falls within the prohibitions of the statute deal- 
ing with the immunities of such persons.*? In the 
absence of statute, a witness refusing to be sworn 
on Saturday, on the ground that it is his Sabbath, 
has been held subject to a fine.*4 


*SUNDAY SCHOOL. One of the common means 
of religious instruction.t 

SUNDRY. Divers;2 many;? more than one or 
two; separate; several; various.* 

Phrase: “Divers and sundry.’ 

SUNK. Lying at the bottom of a river or other 
water.® 

Phrases: “Sunk or burnt,”? and “sunk or other- 
wise destroyed.’ 

SUNSET. The descent of the upper limb of the 
sun below the horizon in the evening.® 


SUNSTROKE.'°® A cecndition of the body pro- 
duced by great heat;11 a condition resulting from 


17. Re McGillivray, 13 Can.Cr.Cas. 
113, 41 N.S. 321, 2 East.L.R. 414. See 
Matter of Eggington, 2 E.&B. 717, 
75 H.C.L. 717, 118 Reprint 936 (hold- 
ing that the question of illegality of 
Sunday arrest could be raised by an 
affidavit responsive to a return to a 
writ of habeas corpus, although the 
return does not show upon its face 
Riek the arrest was made on Sun- 

ay). 


18. State v. Superior Court of Ska- 
eps County, 257 P. 837, 144 Wash. 


19. Ex parté White, 15 Nev. 146, 
37 Am.R. 466; Ex parte Tice, 49 P. 
1038, 32 Or. 179. See Reg. v. Cavelier, 
11 Man. 333 (making absolute a sum- 
mons to show cause why a writ of 
habeas corpus should not issue, with- 
out actually issuing the writ, where 
the prisoner was held under a war- 
rant of commitment issued upon a 
preliminary inquiry illegally held on 
Sunday, évidence of such illegality 
appearing upon the prisoner’s affida- 
vit of facts dehors the record, and 
not upon the record itself). 


20. People v. Luhrs, 29 N.Y.S. 789, 
79 Hun 415, 9 N.Y.Cr. 266. 


21. Fox y. Nachtsheim, 29 P, 140, 
3 Wash. 684, 


22. Harrison vy. Wallis, 
44, 44 Misc. 492. 


23. Bishop v. Carter, 29 Iowa 165. 


[a] Recitation in journal entry 
by clerk that a judgment was render- 
ed on Sunday is insufficient, and to 
establish that fact as a basis of in- 
validity a bill of exceptions by the 
trial judge or some other evidence 
of like conclusiveness is necessary. 
Knight y. Kelly, 10 Iowa 104. 


90 N.Y.S. 


24. Hanson v. Shackelton, 4 Dowl. 
P.C. 48, 1 Harr.&W. 342. 


25. Hanley v. State, 39 So. 149, 50 
Fla. 82. 


26. Harrison v. Bay Shore Devel- 
opment Co., 111 So. 128, 92 Fla. 875. 


27. See statutory provisions; and 
cases infra notes 28, 29. 


28. Martin v. Goldstein, 46 N.Y.S. 
961, 20 App.Div. 203 [rev on other 
grounds 39 N.Y.S. 254]. 


29. Martin v. Goldstein, 
ues v. Wilson, 11 Abb.Pr. 
hs 


30. See case infra this note. 


[a] hus, where a statute merely 
forbade service or execution of proc- 
ess on that day against such persons, 
the rendition of judgment against 
such a person was held valid. Max- 
son v. Annas, 1 Den. (N.Y.) 204. 


81. Stansbury v. Marks, 2 Dall. 
(Pa.), 248, 1 .Ed. 353. 


1. Eutaw Place Baptist Church v. 
Shively, 10 A. 244, 67 Md. 493, 496, 
1 Am.S.R. 412 (an “ordinary means 
adopted in church organizations for 


supra; 
(N.Y.) 


the promotion of religious instruc- 
tion’’). 
“School” see Schools and School 


Districts § 1. 
2. Hammond vy. State, 
714, 717, 173 Ark, 674. 
“Divers” 18 C.J. p 1405. 
3. Hilton Bridge Constr. Co. v. 


Foster, 57 N.Y.S. 140, 26 Misc. 338, 
330] [aff 59 N.Y.S. 1106, 42 App.Div. 


293 S.W. 


“Many” 38 C.J. p 990. 


4 Hammond y. State, 293 S.w. 


714, 717, 173 Ark. 674. 
§ 3; Several § 1. 


5. Com. vy. Butts, 124 Mass, 449, 


See Separate 


6. Webster New Int. D. 
7. The Glenlivet, [1893] P. 164, 


8. U.S. v. Dewey, 23 S.Ct. 415, 188 
. 254, 261, 47 L.Ed. 463. 


9. Century D. 


[a] Although definite period of 
time at any given locality, yet what 
that time is only ean be known from 
scientific calculations, which very 
few persons are capable of making. 
It is not precisely the same on any 
two days in succession, nor is it ex- 
actly the same at any two points 
distant apart in the state on the same 
day. People v. Bishop, 111 Ill. 124, 
185, 53 Am.R. 605: 


[b] Physical fact.—Gordon vy. 
Cann, 63 J.P. 324. 


[ce] “To sunset,” as used in a 
statute, construed to mean until “it 
appears that sunset occurs.” In re 
Informations under Migratory Bird 
Treaty Act, 281 F. 546, 549. 


“Daybreak” 17 C.J. p 1133. 


“Nighttime” 46 C.J. p 478; 
glary § 28. 


10. See also Accident Insurance §§ 
73, 82 note 50 [b]. 


ll. State v. District Court, Ram- 
sey County, 164 N.W. 916, 188 Minn. 
250, L.R.A.1918F 918, 


[a] Chief factor is the presence 
of great heat, associated, as a rule, 
with marked humidity and physical 
exertion. State v. District Court, 
Ramsey County, 164 N.W. 916, 138 


Bur- 


*By JOHN H. LINTON (Sunday School—Supersede). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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SUNSTROKE—SUPER FIDEM CHARTARUM 


exposure to the heat of the sun or to heat from 
other sources;!? acute prostration from excessive 
heat of weather;?* an affection,!* often fatal, due 
to exposure to the sun or excessive heat and marked 
by sudden prostration, with symptoms like those | sun:22 
of apoplexy ;+° an inflammatory disease of the brain, f 
brought on by exposure to the too intense heat of 
any affection produced by the 
action of the sun on some part of the body, espe- 
cially, a sudden prostration of the physical powers, 
with symptoms resembling those of apoplexy, occa- 
sioned by exposure to excessive heat and often ter- 
minating fatally;+* a sudden cerebral disturbance, 
often with apoplectic symptoms, due to exposure 
to excessive heat, generally that of the sun;!§ a 


the sun’s rays;16 


sudden prostration resulting from 


exposure to ex- 


cessive heat, regardless of the source from which the 


heat emanates;!® a term applied to the effects pro- 
duced upon the central nervous system, and through 
it upon other organs of the body, by exposure to 


Minn. 250, L.R.A.1918F 918. 


[b] “fwo forms may be distin- 
guished—one of sudden collapse with- 
out pyrexia (heat exhaustion); the 
other very marked pyrexia (thermic 
fever).” Century D. [quot Continen- 
tal Casualty Co. v. Johnson, 85 P. 545, 
74 Kan. 129, 6 L.R.A.N.S. 609, 118 
Am.5S.R. 308]. 


12. Gould New Med. D. [quot Con- 
tinental Casualty Co. v. Clark, 173 P. 
453, 70 Okl. 187, L.R.A.1918F 1007]; 
J. K. Fowler D. Pract. Med. [quot 


- Continental Casualty Co. v. Johnson, 


85 P. 545, 74 Kan. 129, 132, 6 L.R.A. 
N.S. 609, 118 Am.S.R. 308]. 


18. Century D. .[quot Supreme 
Lodge O. M. P. v. Gelbke, 100 I1l.App. 
190, 196 [rev on other grounds 64 N. 
EB. 1058, 198 Ill. 365]; Continental 
Casualty Co. v. Johnson, 85 P. 545, 74 
Kamiri29, 131, 6 -L.RVA.N-S: 609, 118 
Am.S.R. 308]. 


14. [a] Im the popular mind sun- 
stroke is not regarded as a disease. 
Continental Casualty Co. v. Clark, 
173 BP. 453, 454, 70, OKI. 187, L.R.A, 
1918F 1007. See Gallagher v. Fidel- 
ity & Casualty Co. of New York, 148 
N.Y.S. 1016, 163 App.Div. 556, 559. 


[b] “Technically (1) sunstroke is 
a disease. Gallagher v. Fidelity & 
Casualty Co. of New York, 148 N.Y.S. 
1016, 163 App.Div. 556, 558. See Do- 
zier v. New York Fidelity, ete., Co., 
46 F. 446, 447, 18 L.R.A. 114. (2) A 
man working in the heat, exposed to 
the rays of the run, may be overcome 
by the heat to the point of exhaus- 
tion, so as to be prostrated with 
weakness, and even fall into insensi- 


bility and unconsciousness, without 
having sunstroke in its technical 
sense. Knickerbocker L. Ins. Co. v. 
/ TPrefz, 104° U.S. 197; 208, 26. L.ed. 
708. 


15. Webster New Int. D. [quot 
State v. District Court, Ramsey Coun- 
ty, 164 N.W. 916, 138 Minn. 250, L.R. 
PAC TOES, 98 Ie 


16. Sinclair v. Maritime Passen- 
gers’ Assurance Co., 2 E.&E. 478, 121 
Reprint 521 [quot Gallagher v. Fidel- 
ity & Casualty Co. of New York, 148 
N.Y.S. 1016, 163 App.Div. 556, 558]. 


17. Webster Int. D. [quot Conti- 
nental Casualty Co. v. Johnson, 85 P. 
545, 74 Kan. 129, 131, 6 L.R.A.N.S. 
609, 118 Am.S.R. 308]. 


18. Standard D. [quot Continental 
Casualty Co. v. Johnson, supra]. 


[60 C. J.—66] 


19. Mather y. London Guarantee & 
gecident Co., 145 N.W. 963, 125 Minn. 
eee koe 


[a] Not limited to condition pro- 
duced by heat of sun.—(1) It is not 
only permissible to apply the word 
“sunstroke”’ to a condition produced 
by artificial heat, but it accords with 
the best usage to do so, and such con- 
dition is said to be comprehended 
within the ordinary meaning of the 
word wherever it is used with care 
and precision, whether in technical 
scientific treatises or in words de- 
signed for the general reader. Where 
the word is used carelessly or igno- 
rantly, it may well be supposed that 
reference is had to,any temporary 
discomfort resulting from exposure 
to the direct action of the sun. Con- 
tinental Casualty Co. v. Johnson, 85 
Py. 545, 546, 74 Kan. 129, 131, 6 L-R.A, 
N.S. 609, 118 Am.S.R. 308. (2) 
“While attacks of sunstroke are fre- 
quently precipitated by exposure, es- 
pecially during fatigue, to the direct 
rays of the sun, in a large number 
of instances they come on under other 
circumstances. Cases are of not un- 
frequent occurrence among soldiers 
in hot climates where there is over- 
crowding or bad ventilation in their 
barracks, and sometimes several will 
be attacked in the course of a single 
night. The same remark applies to 
similar conditions existing on ship- 
board. Further, persons whose oc- 
cupation exposes them to excessive 
heat, Such as stokers, laundry work- 
ers, etc., are apt to suffer, particular- 
ly in hot seasons.” Encycl. Britan- 
nica [quot Continental Casualty Co. 
v. Johnson, supra]. (3) “Such ex- 
posure may be due to the direct or in- 
direet rays of a tropical sun or to the 
excessive heat of an engine room.” 
Encycl. Americana [quot Continental 
Casualty Co. v. Johnson, supra; State 
v. District Court, Ramsey County, 164 
sare 916, 1388 Minn. 250, L.R.A.1918F 
918]. 


20. Encycl. Britannica [quot Do- 
zier v. New York Fidelity, etc., Co., 
46 BF. 446, 447, 138 L.R.A. 114; Conti- 
nental Casualty Co. v. Johnson, 85 P. 
545, 74 Kan. 129, 131, 6 L.R.A.NS 609, 
118 Am.S.R. 308; Smith v. Standard 
Sanitary Mfg. Co., 277 S.W. 806, 211 
Ky. 454; Gallagher v. Fidelity & 
Casualty Co. of New York, 148 N.Y.S. 
1016, 1017, 168 App.Div. 556, 559]. 


21. Quain D. Med. [quot Continen- 
tal Casualty Co. v. Johnson, 85 P. 
545, 74 Kan. 129, 132, 6.L.R.A.N.S. 
609, 118 Am.S.R. 308]. 
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the sun or to overheated air;?° certain pathological 
conditions resulting from exposure to solar or ar- 
tificial heat ;?1 fever due to excessive heat, but most 
commonly to exposure to the direct heat of the 
prostration due to exposure to intense ex- 
ternal heat;?* the effect produced upon the body 
by exposure to intense heat, whether from the sun, 
from furnaces, or from the atmosphere.?# 
popular term for isolation or heat stroke;?®° heat 
stroke, especially from direct sun rays.?® 


SUPERANNUATED. 
through old age.?7 


SUPERCALENDERED PAPER.?% 
SUPERCARGO.?°9 


SUPER FIDEM CHARTARUM, MORTUIS TES- 
TIBUS, ERIT AD PATRIAM DE NECESSITATE 
RECURRENDUM.?° 


It is a 


Impaired or disabled 


22. Universal Cye [quot Continen- 
tal Casualty Co, v. Johnson, supra; 
Continental Casualty Co. v. Clark, 173 
P. 453, 70 Okl. 187, L.R.A.1918F 1007]. 


_23. Encycl Americana [quot Con- 
tinental Casualty Co. v. Johnson, 85 
P..545, 74 Kan. 129, 131, 6 LLR-A.N.S. 
609, 118 Am.S.R. 808; State v. Dis- 
trict Court, Ramsey County, 164 N.W. 
916, 188 Minn. 250, L.R.A.1918F 9181]. 


_ 24. ‘New Int. Encye. [quot Con- 
tinental Casualty Co. v. Johnson, 85 
P. 545, 546, 74 Kan. 129, 6 L.R.A.N.S. 
609, 118 Am.S.R. 308; Continental 
Casualty Co. v. Clark, 173 P. 453, 70 
Okl. 187, L.R.A.1918F 1007]. 


25. Billing Nat. D. [quot Conti- 
nental Casualty Co. v. Clark, supra]; 
Gould New Med. D. [quot Continental 
Casualty Co. v. Johnson, 85 P. 545, 74 
Kan. 129, 132, 6 L.R.A.N.S. 609, 118 
Am:S.R. 308]. 


[a] “Heat stroke’ synonymous.— 
Mather v. London Guarantee & Ac- 


cident Cc.,; 145 N.W. 9638, 125 Minn. 
186, 187. 

“Heat stroke’ 29 C.J. p 286. 

26. Keating New Pron. D. Med. 


[quot Continental Casualty Co. v. 
Johnson, 85 P. 545, 74 Kan. 129, 132, 6 
L.R.A.N.S. 609, 118:Am.S.R. 308]. 


[a] Similar definition.—“Heat 
stroke; especially that due to ex- 
posure to the sun’s rays.’ Billings 
Nat. Med. D. [quot Continental Cas- 
ualty Co. v. Johnson, 85 P. 545, 74 
Kan. 129, 132, 6 L.R.A.N.S. 609, 118. 
Am.S.R. 308]. 


27. See Hood v. Dorer, 82 N.W. 546, 
107 Wis. 149, 154 [cit CenturyD.}. 


[a] Police constable’ is “super- 
amnuated,”’ within the meaning of an 
act providing for the creation of a 
superannuation fund, and providing 
that no constable shall be entitled to 
be superannuated, if under fifty years 
of age, unless reported unfit for serv- 
ice, whenever he receives any super-. 
annuation allowance from the super- 
annuation fund. Hobson v. Kingston- 
Upon-Hull, 4 E. & B. 986, 991, 82 B.C. 
L. 986, 119 Reprint 367. 


28. See Paper 46 C.J. p 1173. 
29. See Shipping §§ 868-870. 


30. A maxim meaning “The truth 
of charters is necessary to be referred 
to a jury, when the witnesses are 
dead.” Peloubet Leg. Max. [cit Coke 
Litt. p 6. b.]. 


Cy 
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SUPERFLUA NON NOCENT.'! 
SUPERFLUA OBSTANT; DEFECTIVA PERI- 


MUNT.*? 3 


SUPERFLUOUS LANDS. In English law, lands 
acquired by a railway company under its statutory 
powers, and not required for the purpose of its 


undertaking.** 


SUPERINTEND. To direct the course and over- 
see the details of;?4 to have charge and direction 
of;?5 to manage;** to overlook or oversee*’ with 
power of direction;*?® to regulate the conduct and 


purposes of ;*° 
supervise.*+ 
and “superintends an act.’ 


to regulate with 


31. A maxim meaning ‘“Superflui- 
ties do not prejudice.’ Black L. D. 
[citing Jenkins Cent. p 184]. 


[a] Applied in Schenck v. Voor- 
hees, 7 N.J.Law 383, 390. 


32. A maxim meaning “Superfluous 
things oppose; defective things de- 
stroy.’ Morgan Leg. Max. [cit Hal- 
kerstone Leg. Max.]. 


33. Black L. D. [cit Sweet D. Eng. 
L.J. See Great Western R. Co. v. 
May, L. R. 7 H. L. 283, 292 (where 
four different ways are pointed out 


in which land may become ‘super- 
fluous’’). 
fa] Other definitions.—(1) “Land 


acquired by the promoters under the 
provisions of this Act [Lands Clauses 
Consolidation Act 1845], and not re- 
quired for the purposes thereof.” 
Carington v. Wycombe Ry., L.R.Ch. 
213. (2) “Lands acquired by the pro- 
moters of the undertaking, but which 
shall not be required for the purposes 
thereof.” Preamble Lands Clauses 
Consolidation Aet [quot In re Metro- 
politan Dist. Ry., ete., 13 Ch.D. 607]. 


34 Century D. [quot Dantzler v. 
De Bardeleben Coal, etc., Co., 14 So. 
LOS 101, Ada. 809, 315,22 LR.A. 361]; 
Burrell Engineering & Construction 
Co. v. Grisier, 240 S.W. 899, 900, 111 
Tex, 477. 


[a] Derived from the Latin, 
superintendo; super, over, and. in- 
tendo, to direct one’s attention to; 
in, to, towards, and tendo, to stretch. 
Worcester D. [quot Dantzler v. De 
Bardeleben Coal, ete., Co., 14 So. 10, 
101 Ala. 309, 315, 22 L.R.A. 361]. 


35. Century D. [quot Dantzler v. 
De Bardeleben Coal, etc., Co., 14 So. 
DOP Os AT a: 309% = elibs) 2 25 RAS 3861): 
Standard D. [quot Booth v. State, 100 
NE. 568% 565, 179 Ind. 405, L.R.A. 
1915B 420, Ann.Cas.1915D 987]; Mc- 
Greggor v. State ex rei. Ballard, 68 N. 
BH. 315, 31 Ind.App. 483; Sanders v. 
Belue rs s.C, L771, 6176, 58 Sim. 762): 
Burrell Engineering & Construction 
Co. v. Grisier, 240 S.W. 899, 900, 111 
Tex. 477 [cit Cyc]. 


[a] Especially (1) some work or 
movement (Standard D. [quot Booth 
v. State, 100 N.E. 5638, 565, 179 Ind. 
405, L.R.A.1915B 420, Ann.Cas.1915D 
. 987]); (2) or, as of a school (Century 
D. [quot Dantzler v. De Bardeleben 
Coal & Iron Co., 14 So. 10, 101 Ala. 
309, °315, 22 L.R.A.. 361)). 

{bj Similar definition.—‘“To have 
the care and direction of.” Worcester 
D, [quot Dantzler y. De Bardeleben 
Coal, etc., Co., 14 So. 10, 101 Ala. 309, 
315, 22 L.R.A. 361]. 


386. Century D. [quot Dantzler v. 
De Bardeleben Coal, ete., Co., supra]; 
Standard D. [quot Booth y. State, 100 


Phrases: “Superintend the police,”’4? 


man ie ’ ot ey ee 


by 


ae anh 


Superintending. A definition of the word as 


meaning “overseeing and directing workmen” has 
been held to be too narrow.‘ 


Phrases: ‘“Superin- 


tending a publie institution,”*® and “superintending 


control.’’*® 


SUPERINTENDENCE.** 


The act of superin- 


tending;#8 care and oversight for the purpose of 


spection ;°? 
inspection.®® 


authority ;4° to 


N.E. 5638, 565, 179 Ind. 405, L.R.A. 
1915B 420, Ann.Cas.1915D 987]; Bur- 
rell Engineering & Construction Co. 
v. Grisier, 240 S.W. 899, 900, 111 Tex. 
ETT -Le1raCye]: 


[a] “Superintended’”’ construed as 
synonymous with “managed” as used 
in a statute prohibiting a wife from 
carrying on a business in her own 
name ‘when the same is managed or 
superintended - by her husband.” 
Youngworth v. Jewell, 15 Nev. 45, 48. 


“Manage? 38 C.J. p 521. 


87. Worcester D. [quot Dantzler 
v. De Bardeleben Coal, etc., Co., 14 So. 
10, 101 Ala. 309, 315, 22 L.R.A. 361]. 


“Oversee” 46 C.J. p 1162. 


88 Rurrell Engineering & Con- 
struction Co. v. Grisier, 240 S.W. 899, 
900, 111 Tex. 477 [cit Gyc]. 


39. Standard D. [quot Booth v. 
State, 100 N.E. 563, 565, 179% Ind. 405, 
L.R.A.1915B 420, Ann.Cas.1915D 987]; 
McGreggor v. State ex rel. Ballard, 
68 N.H. 315, 31 Ind.App. 483. 


40. Century D. [quot Dantzler v. 
De Bardeleben Coal, etce., Co., 14 So. 
VOW On Alar 309> Sb 22 aA SO |e 
Burrell Engineering & Construction 
Co. v. Grisier, 240 S.W. 899, 900, 111 
Tex, 477 (cit Cyc]. 


[a] Similar definition — “To take 
eare of with authority.” Webster D. 
[quot Dantzler v. De Bardeleben. Coal, 
ete., Co., 14 So. 10, 101 Ala. 309, 314, 22 
L.R.A. 361]; Burrell Engineering & 
Construction Co. v. Grisier, 240 S.W. 
899, 900, 111 Tex! 477 teit Cye]. 


41. Webster New Int. D. [quot 
State v. First State Bank of Jud, 202 
INGWia ea 02 Ee ING se gol) mooted. rs 
Webster D. [quot Dantzler v. De Bar- 
deleben Coal, etc., Co., 14 So. 10, 101 
Ala. 309, 314, 22 L.R.A. 361]. 


42. Com. v. Martin, 98 Mass. 4, 5. 


43. Dantzler v. De Bardeleben Coal, 
etc., Co., 14 So. 10, 101 Ala. 309, 316, 
22 L.R.A. 361: 


44. Fidelity Health & Accident Co. 
v. Holbrook, (Ind.App.) 170 N.E. 346, 


45. Sanders v. Belue, 58 S.E. 762, 
GOS ON Rates Oboes bt (a bs 


46. Carnall y. Crawford County, 11 
Ark. 604, 615; Levy v. Lychinski, § 
Ark, 113, 115; State v. First State 
Bank of Jud, 202 N.W. 391, 402, 52 N. 
D. 231, 261; State v. District Court of 
Stutsman County, 186 N.W. 381, 388, 
49 N.D. 27, 


47. See also Supervision post. 


oh Superintendency” 28 C.J. 
p 610. 
Superintendence: 
Construction of building see Building 
and Construction Contracts § 75. 


direction, and with authority to direct;*® care, di- 
rection, or guidance;°° control;* oversight or in- 
oversight ; 


superior care; direction; 


Phrases: “Acts of superintendence,”>* “control 
and superintendence,”*> “detail of superintend- 
EN 


Mechanic’s lien for see Mechanics’ 
Liens §§ 58, 59. 


More see Master and Servant §§ 766— 
768. 


48. Webster D. [quot Dantzler v. 
De Bardeleben Coal, ete., Co., 14 So. 
10, 101 Ala. 309, 315, 22 L.R.A. 361; 
Ure v. Ure, 56 N.E. 1087, 185 Ill. 216, 
218]; Worcester D. [quot Dantzler vy. 
De Bardeleben Coal, etc., Co., supra]. 


49. Webster D. [quot Dantzler v. 
De Bardeleben Coal, etc., Co., supra; 
Ure v. Ure, 56 N.E. 1087, 185 Ill. 216, 
218]. 


[a] “The word ‘superintendence’ 
seems properly to imply the exercise 
of some authority or control over the 
person or thing subjected to over- 
sight.” Roberts & W. Duty & Li- 
ability Employers [quot Dantzler v. 


De Bardeleben Coal, etc., Co., 14 So.” 


10, 101 Ala. 309, 315, 22 L.R.A. 361]. 


50. Webster D. [quot Dantzler v. 
De Bardeleben Coal, ete., Co., supra]. 


51. Webster D. [quot Dantzler v. 
De Bardeleben Coal, ete., Co., supra, 
and cit Ure v. Ure, 56 N.E. 1087, 185 
Ill, 216, 218]. 


52. Moffitt v. Asheville, 9 S.E. 695, 
103 N.C, 237, 257, 14 Am.S.R. 810. 


53. Worcester D. [quot Dantzler v. 
De Bardeleben Coal, ete., Co., 14 So. 
10, 101 Ala, 309, 315, 22 L.R.A. 361]. 


[a] According to common, ordi- 
nary acceptance of the word ‘“‘super- 
intendence,” it imports little more 
than oversight and direction, and such 
is the meaning of the term according 
to the lexicographers. Hurley v. Ol- 
ie 119 N.Y.S. 430, 435, 134 App.Div. 


[b] Held not used in the sense of 
“actual direction” in Acts (1865-1866) 
p 78, Acts (1866) p 175, relating to 
control of publie schools. Richter v. 
Board of Public Education for City 
of Savannah and County of Chatham, 
99° S. By 28, 149° (Gay 82. 


54. Linderman v. Tennessee Coal,. 
Iron & R. Co., 58 So. 900, 902, 177 Ala. 
378; Robertson v. Hersey, 84 N.B. 
843, 844, 198 Mass, 528; Dowd v. Bos- 
ton & A. R. Co., 38 N.E. 440, 162 Mass. 
185; Borekmann v. Terry Const. Co., 
110, NE. 172, 216° NY. £390 ieee 
Smith yv. Milliken Bros., 93 N.BE. 184, 
200 N.Y. 21, 26; Impellizzieri v. Cran- 
ford, 133 N.Y.S. 336, 338, 148 App.Div. 
758; Falk v. Havemeyer, 108 N.Y.S. 
140, 142, 123 App.Div. 657; Lowrey ¥. 
Huntington Light & Power Co., 105 N. 
Y.S. 852, 853, 121 App.Div. 245; Hope 
v. Scranton & Lehigh Coal Co., 105 N. 
Y.S. 372, 374, 120 App.Div. 595. 


Me Sra Calvert v. Com., 5 B.-Mon. (Ky.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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: 


er of direction.§7 
Phrases: 


56. Impellizzieri v. Cranford, 133 
N.Y.S. 836, 3838, 148 App.Div. 758. 


57. . Foster v. Chicago, 64 N.E. 322, 
197 Ill. 264, 267. 


58. Trauffler v. Detroit & Cleve- 
land Nav, Co., 181 F. 256, 262; Larson 
v. Brooklyn Heights R. Co.,"119 N.Y.S. 
545, 548, 1384 App.Div. 679; Falk v. 
Havemeyer, 108 N.Y.S. 140, 141, 123 
App.Div. 657; Hope v. Scranton & Le- 
high Coal Co., 105 N.Y.S. 372, 376, 120 
App.Div. 595; Faith v. New York 
Gents & TE. ARS: REiCoy2 950 NAY. Se774, 
777, 109 App.Div. 222. 


59. Moses v. Sprague, Nugent Co., 
106 N.E. 562, 563, 219 Mass. 144. 


60. Williamson Iron Co. v. Mc- 
Queen, 40 So. 306, 308, 144 Ala. 265; 
Demers v. Nova Scotia Silver Cobalt 
Co., 3 Ont. W.N. 1206, 22 Ont.W.R. 97, 
3 Dom.L.R. 346. 


61. Vota v. Ohio Copper Co., 129 P. 
349, 352, 42 Utah 129. ; 


62. Lyneh vy. C. J. Larivee Lum- 
ber Co., 111 N.E. 861, 863, 223 Mass. 
335. 


68. Demers v. Nova Scotia Silver 
Cobalt Co., 3 Ont.W.N. 1206, 22 Ont. 
W.R. 97, 3 Dom.L.R. 346, 347. 


64. Superintendent of: 

City school see Municipal Corpora- 
tions §§ 1576-1580. 

Fire department see Municipal Cor- 
porations §§ 1457-1460. 


Police see Municipal Corporations §§ 
1283-1293. 


School see Schools and School Dis- 
tricts §§ 156, 157, 258-405. 


Water and light see Municipal Cor- 
porations § 1538. 


Under Employers’ Liability Act see 
Master and Servant § 767. 


65. Indiana Fibre Products Co. v. 
Cyclone Mfg. Co., 143 N.E. 169, 171, 
81 Ind.App. 682 [cit Century D.]. 


“Manager” 38 C.J. p 524. 


66. Worcester D. [quot Lafayette 
v. James, 92 Ind. 240, 47 Am.R. 140; 
St. Louis, etc., R. Co. v. De Ford, 16 
Pp, 442, 38 Kan. 299, 300]; Indiana 
Fibre Products Co. v. Cyclone Mfg. 
Co., 143 N.E. 169, 171, 81 Ind.App. 682 
[eit Century D.]; Salem v. McClin- 
tock, 46 N.E. 39, 40, 16 Ind.App. 656, 59 
Am.S.R. 330. 

[a] Such is ordinary acceptation 
of word.—Salem v. McClintock, 46 N. 
E, 39, 40, 16 Ind.App. 656, 59 Am.S.R. 
330. 

[b] Derived from the Latin super, 
and intendere, meaning to oversee. 
People v. Steele, 2 Barb. 397, 409, 1 
Edm.Sel.Cas. 505, 6 N.Y.Leg.Obs. 54. 

[ce] Word implies (1) ex vi ter- 
mini, not mere momentary usurpation, 


ence,”>* “direction and superintendence,”®? “du- 
ties of superintendence,”®*® “exercising superintend- 
ence,”*® “general superintendence,”®° “intrusted with 
superintendence,”*! “power of superintendence,”®? 
and “superintendence over the workmen,’’®? 


SUPERINTENDENT.*4 Manager;** one who su- 
perintends; a director; an overseer;°® one who has 
the oversight and charge of something, with the pow- 


“Boss or superintendent,”*® “factory 
superintendent,”’®® “general superintendent,”?° “lo- 
cal superintendent,”"! “superintendent and manag- 
er,”?? “superintendent in charge,”™* “superintendent 
of machinery,”** “superintendent of repairs,”7> “su- 


SUPERINTENDENCE—SUPERIOR 


perintendent of 
man,”*? 


like.8° 


superior.’’>2 


but a regular and recognized authori- } 


ty (Calvert v. Com., 5 B-Mon. (Ky.) 
264, 265); (2) or suggests the idea of 
one who superintends or of one who 
has general authority (Abrahamson v. 
General Supply & Construction Co., 
98 N.Y.S. 596, 598, 112 App.Div. 318). 


_ (d] Railroad service.—There are 
in the railway service everywhere in 
tifis country ‘officers known as ‘super- 
intendents’ in the operating depart- 
ment of the road, general superin- 
tendents of the whole line, and super- 
intendents of divisions. The general 
duties of such superintendents are in- 
timately connected with the move- 
ment of trains and cars.’ Hartford 
v. Northern Pac. R. Co., 64 N.W. 1033, 
91 Wis. 3874, 378. 


67. Webster D. [quot Sacalaris v. 
Eureka, ete., R. Co., 1 P. 835; 18 Nev. 
155, 161, 51 Am.R. 737]; Ruemmeli- 
Braun Co. v. Cahjll, 79 P. 260, 14 Ok). 
422, 481. See Indiana Fibre Products 
Co. v. Cyclone Mfg. Co., 143 N.E. 169, 
171, 81 Ind.App. 682 [cit Century D.}]. 


[a] Another definition.—‘‘A super- 
intendent is a man having the control, 
with the power of authority.” Mal- 
colm v. Fuller, 25 N.E. 83, 152 Mass. 
160 [quot Munroe v. Fred T. Ley & 
Co., 156 F. 468, 472, 84 C.C.A. 278]. 


68. Linderman v. Tennessee Coal, 
aoe & R. Co., 58 So. 900, 902, 177 Ala. 


69. Indiana Fibre Products Co. v. 
Cyclone Mfg. Co., 143 N.E. 169, 171, 


81 Ind.App. 682 


70. Dowd v. Boston & A. R. Co., 38 
N.E. 440, 162 Mass. 185; Malcoim v. 
Fuller, 25 N.E. 83, 84, 152 Mass. 160; 
Heffron v. Lackawanna Steel Co., 105 
NoY.S. 4297-432 101 App-Divs 3354 
Faith v. New York Cent. & H. R. R. 
Cor, (95 2N.Y.S.° 774, 277, 109 App Div. 
222; Ruemmeli-Braun Co. v. Cahill, 
79 P. 260, 14 Ok. 422, 432. 


71. “Socal superintendent” 38° C.J. 
p 130. 


72. International Agricultural Cor- 
poration v. Suber, 101 S.E. 300, 301, 
24 Ga.App. 445. 


73. Abrahamson v. General Supply 
& Construction Co., 98 N.Y.S. 596, 600, 
112 App.Div. 318; Burrell Engineer- 
ing & Construction Co. v. Grisier, 240 
S.W. 899, 900, 111 Tex. 477. 


74, Widelity Health & Accident Co. 
v. Holbrook, (Ind.App.) 170 N.E. 346. 


TO St auOuLs. etea: B= Co.) iv. aae 
Ford, 16 P. 442, 38 Kan. 294, 300. 


[a] “Superintendents of repairs on 
the canals” see People v. Benton, 27 
N.Y. 387 (construing 1 Rev. St. (5th 
ed) § 135). 


76. Kentucky River Coal Corpora- 
tion v. Williams,-10 S.W.(2d) 617, 618, 
226 Ky. 93. 


’ 
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work,”** “superintendent or fore- 


and “superintendent or managing agent.”78 


SUPERIOR.*® 
‘defined as one who is above, or surpasses, another 
in rank, station, office, age, ability, merit, or the 


[§ 1] A. As Noun the word is 


Phrases: “Actual superior,’’! and “constructive 


_ [§ 2] B. As Adjective.** Higher in dignity, qual- 
ity, or excellency.** 


Superior force. In the law of Louisiana, accidents 
are said to be caused by superior force, which hu- 
man prudence can neither foresee nor prevent.*® 


77. Moseley v. Schofield’s Sons Co., 
51 S.E. 309, 128 Ga. 197; Farrell v. B. 
F. Sturtevant Co., 80 N.E. 469, 470, 
194 Mass. 431. 


78. Acker y. Jardine, 226 N.W. 483, 
58 N.D. 430. ears! 


79.. “Inferior” 31 C.J: p 1181. 
“Subordinate” ante. 
80. Webster New Int. D. 


81. Kane v, Erie R. Co., 142 F. 682, 
686, 73 C.C.AC 672. 


82. Kane v. Erie R. Co., supra. 
83. Superior: 

Courts see Courts § 7. 

Judges § 2 text and note 99. 


Military officer, obedience to as ex- 
cuse for contempt see Contempt § 
. 61 note 37 [b]. 


Servant see Master and Servant §§ 
691-701, 765-768, 780, 781. 


Title see Ejectment §§ 42, 43. 


84. Worcester D. [quot Gilman v. 
Jones, 5 So. 785, 7 So. 48, 87 Ala. 691, 
704, 4 L.R.A. 113]. 


[a] When used as descriptive of 
Yights which electric car has in a 
street, it has been held to mean no 
more than the right which such a car 
has to demand that other travelers 
shall turn off from its track in rea- 
sonable time to allow it to pass, but 
that the car itself must be so man- 
aged as not to do any unreasonable 
injury to the travelers, and must be 
stopped if it appears that the other 
traveler is not turning out. Laufer v. 


| Bridgeport Traction Co., 37 A. 379, 68 


Conn. 475, 491, 837 L.R.A. 533. 


85. Merrick Rev. Civ. Code La. art 
3556 § 14. See Lehman v. Morgan’s 
etc., R., ete., Co., 38 So. 873, 115 La. 
1, 3, 112 Am.S.R. 259, 70 L.R.A. 562, 
5 Ann.Cas. 818 (stating that ‘ ‘force 
majeure,’ or ‘superior force,’ is an ac- 
cident which human prudence can 
neither foresee nor prevent’’). 


[a] Equivalents.—‘Accidental or 
uncontrollable events.” Lehman _ v. 
Morgan’s,  ete., Co., 38 So. 873, 874, 
115 Lia. 1; 112 Am.S.R. 259, 70 DRA: 
562, 5 Ann.Cas. 818. 


[b] “he term vis major (superior 
force) is used in the civil law in the 
same way that’ the words ‘act of 
Yod’ are used in the common law.” 
Brousseau v. The Hudson, 11 La.Ann. 
427, 428. 


[ec] Proceeding of commanding 
general of United States in putting a 
bank in liquidation, notwithstanding 
the protest of the bank officers, and 
transmitting the bank’s effects to 
commissioners appointed by him, who 
sold the choses in action held by the 
bank as collateral security at the 
time of the transfer, constituted “su- 
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Superior lien. A prior lien.®* 


Other phrases: “Superior capacity,’8? “superior 
“superior or paramount,”*® 
perior position,’”’®° “superior right,’”’®1 and “superial 


elaim,”’°8 


tribunal.’’®2 


SUPERNUMERARY. A person or thing beyond 


the number needed or usual.®? 


During the period of the Revolution, a term used 
to designate an officer who was thrown out because 


unattached by the breaking up or 


perior force,” which no prudent ad- 
ministrator of the affairs of a cor- 
poration could resist, so that the bank 
was neither responsible for such pro- 
ceedings nor for a loss occasioned 
thereby. McLemore v. Louisiana 
meer Bank, 91 U.S. 27, 29, 23 L.Ed. 


“Act of God”? 1 C.J. p 1172. 


86. Gilman v. Jones, 5 So. 785, 7 
So. 48, 87 Ala. 691, 704, 4 L.R.A. eth 


87. Safford v. Morris Metal Prod- 
ucts Corporation, 118 A. 37, 88, 97 
Conn. 650. 


88. State v. One WFWive-Passenger 
Paige Automobile, 85 So. 276, 277, 204 
Ala, 44, 

89. Laufer v. Bridgeport Trac- 
tion Co., 37 A. 379, 68 Conn. 475, 488, 
Si uateAS Soe 


[a] “Superior and paramount.”?— 
Isaacs v. Maupin, 231 S.W. 49, 51, 191 
EGY GO2i 


90. Safford v. Morris Metal Prod- 


ucts Corporation,<118' A. 37, 39, 97 
Conn. 650. 
[a] That is, a position of high 


grade. Safford v. Morris Metal 
Products Corporation, 118 A. 37, 39, 97 
Conn. 650. 


91. Laufer v. Bridgeport Traction 
Co., 37 A. 879, 68 Conn. 475, 487, 37 L. 
R.A, 533. 


[a] “Superior or preferential 
right” see Denver City Tramway Co. 


SUPERIOR—SUPERSEDE 
his regiment.°4 


(ey. 


SUPERPHOSPHATE. A fertilizer®*® prepared 
by treating ground bones, bone black, or phosphori¢ 
with sulphuric acid, whereby a portion ot the insol- 


uble phosphorie acid is rendered soluble in water.°® 
To annul;°8 to displace; to 


necessary ;+ 


consolidation of | repealed.® 


v. Gustafson, 121 P. 1015, 1019, 21 
Colo.App. 478, 


92. See infra this note. 


[a] Court of quarter sessions, 
while inferior as not ranking with a 
supreme court or court of chancery, 
is a “superior tribunal’ as concerns 
outside contempts. Croasdale_ v. 
Court of Quarter Sessions of Atlantic 
County, 97 A. 285, 287, 88 N.J.Law 
506. 

93. Webster New Int. D. 


Supernumerary judge see Judges § 
2 text and note 1. 


94. Williams v. U. S., 15 Ct.Cl. 514, 
521 [quot Williams v. U. S., 11 S.Ct. 
43, 187 U.S. 118, 127, 34 L.Ed. 590, 20 
CECIA 610. 


[a] “He is just as much an officer 
as any other: but his battalion or 
corps has been reduced or disband- 
ed, or so arranged in some way, as 
to leave him, for the present, no 
command; and the state, to save the 
expence of full pay and subsistence, 
discharges him from actual service.” 
oe v. Lilly, 1 Lé@igh (28 Va.) 525, 


95. See Agriculture §§ 32—46. 


96. Webster D. [quot Goodman vy. 
Beard, 93 S.W. 666, 667, 29 Ky.L. 544]. 


97. “Supersedeas” post. 


98. Black L. D. [quot Chicago, R. 
I& PB. Ry. Co. v.) Holliday, 1245 “Pp: 
786, 794, 45 Okl. 536]; New River 


nN 


SUPERSEDE.°* 
make void, inefficacious, or useless; ae 
to set aside;? stay;° suspend. = 


Superseded has been construed in the sense of 


render un- 


.Mineral Co. v. Seeley, 117 F. 981, 982. 


99. Dick v. King, 236 P. 1093, 1095, 
73 Mont. 456, 


[a] Similar definition.—“‘To make 
void, irefficacious or useless by su- 
perior power, or by coming in the-~ 
place of.” Century D. [quot Taylor 
e New York Telephone Co., 160 N.Y. 

. 865, 866, 97 Misc. 160]. 


[b] “In a military sense ‘to be 
superseded’ means to have one put in 
the place, which, by the ordinary 
course of military promotion, fbe- 
longs to another.” Ex p. Hall, 1 
Pick. (Mass.) 261, 262. 


1. Century D. [quot Taylor v. New 
York Telephone Co., 160 N.Y.S. 865, 
866, 97 Misc. 160]. 


2 Century D. [quot Taylor vy. New 
York Telephone Co., supra]; New 
River Mineral Co. v. Seeley, 117 F. 
981, 982; Dick v. King, 236 P. 1093, 
1095, 73 Mont, 456. 


38. Black L. D. [quot Chicago, R. 
I. & P. Ry. Co. v. Holliday, 145 P. 
786, 794, 45 Okl. 536]; Century D. 
[quot Taylor v. New York Telephone 
Co., 160 N.Y.S, 865, 866, 97 Misc. 160]. 


4 Black L. D. [quot Chicago, R. I. 
& P. Ry. Co. v. Holliday, 145 P. 786, 
794, 45 Okl. 586]; Century D. {quot 
Taylor v. New York Telephone Co., 
160 N.Y.S. 865, 866, 97 Misc. 160]. 


5. Cleveland vy. City of Water- 
sit 165 N.Y.S. $05, 815, 99 Mise. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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SUPERSEDEAS 


' By Franois J. Lupss 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra this page] 


I. DEFINITION [§ 1] p 1155 mae sy 


II. NATURE AND SCOPE OF REMEDY [§§ 2-3] p 1155 
A. Nature of Remedy [§ 2] p 1156 
B. Scope of Remedy [§ 3] p 1156 


il. JURISDICTION AND AUTHORITY TO GRANT SUPERSEDEAS [§ 4] p 1156 
IV. WHAT MAY BE SUPERSEDED [§ 5] p 1157 


V. PROCEEDINGS TO OBTAIN [§§ 6-9] p 1159 
A. Parties [§ 6] p 1159 
B. Application or Petition [§ 7] p 1159 ~ 
C. Notice [§ 8] p 1159 
D. Hearing [§ 9] p 1159 


VI. ORDER, WRIT, AND SERVICE THEREOF [§ 10] p 1160 
VII. WAIVER OF IRREGULARITY IN ISSUANCE OR RETURN [§ 11] p 1160 
VIII. DISCHARGING, QUASHING, OR VACATING WRIT [§ 12] p 1160 


IX. OPERATION AND EFFECT [§ 13] p 1161 
X. VIOLATION OF WRIT [§ 14] p 1161 - 
XI. BONDS [§ 15] p 1162 
XII. COSTS [§ 16] p 1162 


CROSS REFERENCES 


Appeal or writ of error aS supersedeas see Appeal and 
Error §§ 1392-1396. 
Certiorari as supersedeas see Certiorari §§ 236-248. 
Restraining: 
Effect of supersedeas by injunction see Injunctions § 
130. 
Enforcement of judgment pending appeal see Judg-~ 
ments § 762. 
Stay of: 
Action as ground for involuntary dismissal see Dis- 
missal and Nonsuit § 116. - 
Execution: 
Im general see Executions § 382 et sea. 
Against the person see Executions § 1151. 
Proceedings pending: 
Appeal: 
In. general see Appeal and Error § 1391 et seq. 
From: 
Decree foreclosing mortgage see Mortgages § 


1789. 
Justices of the Peace § 485. 


Stay of:—Continued 
Proceedings pending: Sicontinnea 
Appeal:—Continued. 
From:—Continued 
- Report of referee see References § 362. 
n: 
Action against principal or surety by creditor 
see Principal and Surety § 364. 
Admiralty §§ 11, 12. 
Criminal prosecution see Criminal Law § 3380. 
Forcible Entry and Detainer § 173. 
fons corpus’ proceedings see Habeas Corpus 
Mandamus § 748. 
Partition § 871. 
Replevin § 343. 
Summary proceedings by landlord for posses- 
sion see Landlord and Tenant § 1897. 
Review see Review, Writ of § 38. 
Supersedeas aS subject of relief by mandamus see 
Mandamus § 157 


I. DEFINITION 


accurately, a writ of 


[§ 1] Supersedeas or, more 
contains a command 


supersedeas, is a writ which 


1. Perteet v. Pedple, 70 Ill. 


aie 


“A supersedeas is a writ that lies 
in a great many cases and signifies in 
general a command to stay some ordi- 
nary proceeding at law on good cause! to 


aly ale 
ceed.” 
Jacobs L. D.]. 


[a] Bouvier’s 


stay 


shown which ought otherwise to pro- 
Perteet v. People, supra [cit 


name of a writ containing a command 
the proceedings at 


to stay some ordinary proceedings at law.1 Orig- 


inally it was a writ directed to an officer, command- 


Bouvier L. D. [quot Belzoni Land Co. 
v. Robertson, 87 So. 669, 671, 125 Miss. 
338]. 

[b] Other definitions.—(1) “A writ 
issued to a ministeria! officer, com- 
manding him to supersede or desist 


definition.—‘‘The 


law.” 


' 
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ing him to desist from enforcing the execution of 
another writ which he was about to execute, or 
which might come into his hands.” In modern times 
the term is often used synonymously with ‘a “stay 
of proceedings;”* and by an extension of the term 


II. NATURE AND SCOPE OF REMEDY 


[§ 2] A. Nature of Remedy. A proceeding by 
‘supersedeas is not a proceeding at common law in 
the strict sense of that term.® It is said to be a 
substitute for the writ of audita querela;® and that 
the same rules which govern the one must regulate 
the other, with but slight exceptions.‘ The writ 
and the proceeding on which it is founded are re- 
garded as in the nature of a substitute for a bill in 
equity,’ where the matter of discharge set forth in 
the petition does not appear in the record.® The 
remedy is usually regarded as injunctive or pro- 
hibitive in character, and not corrective.t° While 
a supersedeas is in one sense a continuation of the 
original suit,!! yet in another sense it is the com- 
‘mencement of a new suit, and it is generally so 


SUPERSEDEAS 


[§§ 14 
it has come to be used as a designation of the effect 
of any proceeding or act in a cause, which, of its 


own force, causes a suspension or stay of proceed- 
ings. 


regarded.” 


[$3] B. Scope of Remedy. The province of a 
writ of supersedeas is to prevent an abuse of the 
process of the court.1* The writ cannot operate 
as an injunction against any of the parties to an 
action,‘ and, when allowable, is only granted in 
cases of necessity,’ and will not be issued where oth- 
er remedies are available.1® In a proceeding for a 
supersedeas, that which forms the ground for re- 
lief must rest on facts accruing subsequent to the 
decree,!7 such as satisfaction;*® or, if it relates to 
antecedent facts, must show fraud in the decree,’ 
or want of jurisdiction in the court, apparent on the 
face of the record,?° or a denial of the relation 
which authorizes execution.?1 


III. JURISDICTION AND AUTHORITY TO GRANT SUPERSEDEAS?? 


[§ 4] A court has authority, under its general 
powers, to supersede its own executions in a proper 


case, especially when it has general jurisdiction of 


- 


from proceeding under another writ 
previously or subsequently issued 
to him.” Houtchens v. Mercer, (Tex. 
Civ.App.) 30 S.W.(2d) 545, 547. (2) 
“A writ ordering the suspension or 
superseding of another writ previous- 
ly issued.” Black L. D. (3) “A writ 
issued for the purpose of relieving a 
party from the operation of another 
writ, which has been or may be is- 
sued against him.” Burrill L. D. 


2. Dulin v. Pacific Wood,:etc., Co., 
33 P..123, 98 Cal. 304, 306; ‘Tyler v. 
Presley, 18 P. 856, 72 Cal. 290, 291 
fceit, Abbott ly )D.; “Burrill DS D-}; 
State v. Small, 90 P. 1110, 1111, 49 Or. 
595; Black L. D.; Bouvier L. D. 


3. Dulin v. Pacific Wood, etc., Co., 
33 P. 128, 98 Cal. 304, 306; Stabler v. 
Porter, 232 P. 187, 72 Mont. 62; Sena 
v. District Court of Fourth Judicial 
Dist., 240 P. 202, 30 N.M. 505; State v. 
Small, 90 P. 1110, 49 Or. 595; Bouvier 
Aiea Ds 

4 Dulin v. Pacific Wood, etc., Co., 
33 P. 123, 98 Cal. 304, 306;. Black L. 
D.; Bouvier L. D 


. 5 Mobile Branch Bank v. 
man, 20 Ala. 140. 


6 Ex parte Brickell, 86 So. 1, 204 
Ala. 441; Henderson v. Planters’ & 
Merchants’ Bank of Ozark, 59 So. 498, 
178 Ala. 420; Thompson y. Lassiter, 
Gh SO.) (33) 86 Ala. Payne v. 
Thompson, Pearsall v. 
McCartney, 28 Ala. Bruce. v. 
Barnes, 20 Ala. 219; Mobile Branch 
Bank v. Coleman, 20 Ala. 140; Dunlap 
v. Clements, 18 Ala. 778; Hdwards v. 
Lewis, 16 Ala. 813; Rutland v. Pip- 
pin, 7 Ala. 469; Lockhart v. McElroy, 
4 Ala. 572; Campbell v. Byers, 60 So. 
737, 6 Ala.App. 292; Marsh v. Hay- 
wood. 6 Humphr. (Tenn.) 210. 

Audita querela see Audita Querela 
6 C.J. p 849. 

7, Mobile Branch Bank v. Cole- 
man, 20 Ala. 140; Campbell v. Byers, 
60 So. 737, 6 Ala.App. 292. 

8. Fleming v. Moore, 105 So. 679, 
213 Ala. 592; Ex parte Brickell, 86 
So. 1, 204 Ala. 441; Henderson v. 


Cole- 


Planters’ & Merchants’ Bank of 
Ozark, °59-<So. 493,. 178 Ala. 420; 
Thompson y. Lassiter, 6 So. 33, 86 
Ala. 536; Mobile Branch Bank v. 
Coleman, 20 Ala. 140; Campbell v. 
Byers, 60 So. 737, 6 Ala.App. 292. 


[a] Proceeding by supersedeas is 
preferable to bill in equity, as it 
saves the right of trial by jury and 
is more speedy and less expensive. 
Dunlap v, Clements, 18 Ala. 778. 


9. Ex parte Brickell, 86 So. 1, 204 
Ala. 441; Jesse French Piano, etce., 


‘Co. v. Bradley, 39 So. 47, 143 Ala. 530; 


Mobile Branch Bank v. Coleman, 20 
Ala. 140. 


10. Craig v. Stansbury, 174 P. 404, 
37 Cal.App. 668. 


11. Nadenbousch y. Sharer, 
Va. 285. 


12. Pearsall v. McCartney, 28 Ala. 
110; Edwards v. Lewis, 16 Ala. 813; 
Shearer v. Boyd, 10 Ala. 279; Naden- 
bousch v. Sharer, 2 W.Va, 285. 


13. Jesse French Piano, etc., Co. v. 
Bradley, 39 So. 47, 143 Ala. 530; Mo- 
bile Branch Bank vy. Coleman, 20 Ala. 
140; Lockhart v. MePlroy, 4 Ala. 572. 


[a] Cannot require plaintiff to try 
over his case.—Where defendant lost 
the fruits of its appeal through the 
failure of the trial judge properly to 
indorse its bill of exceptions, it may 
not have the execution authorized by 
the judgment superseded, and plain- 
tiff required to try over his case, as 
the court has no power to set aside 
the judgment after adjournment, the 
province of the writ of supersedeas 
being to prevent an abuse of its 
process. Edinburgh American Land 
Mortgage Co. v. Canterbury, 55 So. 
498, 172 Ala. 328. 


14. Wood v. Board of Fire Com’rs 
of City of Los Angeles, 195 P. 739, 50 
Cal.App. 593. 

15. McArthur v. Land & Lumber 
Co., 80 S.E. 408, 164 N.C. 383. 

[a] Zllustration.—Where a _ plain- 
tiff sued to foreclose a mortgage, and 
a creditors’ bili was brought against 


2 W. 


the mortgagor, to enforce claims, in- 
cluding the mortgagee’s claim, a su- 
persedeas to restrain the enforcement 
of the decree of the creditors’ bill 
will not be granted to the petitioner, 
he having opportunity to assert his 
claim in the creditors’ suit. Mc- 
Arthur v. Land & Lumber Co., 80 S. 
E. 403, 164 N.C. 383. 


16. Tracy v. Elizabethtown L. & 
B.S. R. Co., 12 Ky.Op. 587. 


17. Ex parte Brickell, 86 So. 1, 204 
Ala. 441; Henderson y. Planters’ & 
Merchants’ Bank of Ozark, 59 So. 493, 
178 Ala. 420; Edinburgh American 
Land Mortgage Co. v. Canterbury, 55 
So. 498, 172 Ala. 323; Jesse French 
Piano, etc., Co. v. Bradley, 39 So. 46, 
143 Ala. 530; Randall v. Wadsworth, 
31 So. 555, 130 Ala. 633; Thompson 
v. Lassiter, 6 So. 38, 86 Ala. 536; Gra- 
vett v. Malone, 54 Ala. 19; State v. 
Beasley, 45 Ala. 81; Marshall v. Caund- 
ler, 21 Ala. 490; Matthews v. Robin- 
son, 20 Ala. 130; Holloway vy. Wash- 
ington, 3 Ala. 668. 


18. Ex parte Brickell, 86 So. 1, 204 
Ala. 441; Henderson v. Planters’ & 
Merchants’ Bank of Ozark, 59 So. 493, 
aor es ee ego v. Wadsworth, 
3 oO. * Ala. 633; Gray x 
Malone, 54 Ala. 19. Be 


19. Ex parte Brickell, 86 So. 1, 204 
Ala. 441; Randall v. Wadsworth, 31 
So..555, 180 Ala. 683; Gravett vy. Ma- 
lone, 54 Ala. 19. 


20. Ex parte Brickell, 86 So. 1, 204 
Ala, 441; Randall v. Wadsworth, 31 
So. 555, 130 Ala. 633; Gravett v. Ma- 
lone, 54 Ala. 19. 


21. Ex parte Brickell, 86 So. 1, 204 
Ala. 441; Randall v. Wadsworth, 31 
So. 555, 180 Ala. 683; Gravett v. Ma- 
lone, 54 Ala. 19. 


22. Authority to allow stay pend- 
ing aPeeel seg Appeal and Error § 


Discresion: of court or judge to is- 
sue supersedeas on appeal see A: a 
and Error § 1410. m PEE 


Power of court or judge to stay 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the subject,?? and the ground of jurisdiction to 


award the writ is the power and duty of the courts 
to prevent the abuse of their process when an im- 
proper or unjust use is attempted to be made of it.24 
In the absence of statutory authority, a judge can- 
not, in vacation or at chambers, issue writs of su- 
persedeas*® staying an execution on a judgment,” 
staying proceedings on a peremptory mandamus,?? 
or staying all actions against one who has taken 
possession of lands in a condemnation proceeding.?§ 
However, authority is sometimes conferred by the 
constitution®® or by statute?° on the supreme court, 
or any judge thereof, either in term or vacation, to 
issue writs of supersedeas.*! But an application 
for a supersedeas of execution issuing on a judg- 
ment from the court below must. first be made to 


that court, and refused by it, before the supreme 


eourt will hear such application;?2 and where an 
error in a default judgment is one which might be 
reversed in an appellate court, no supersedeas will 
be allowed until after motion to the lower court 
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or, judge has been made and overruled.?3 Where 
authorized by statute,?+ a judge may, in vacation, 
issue writs of supersedeas staying proceedings®® 
under a judgment or an execution,?® or staying 
proceedings under a previous order appointing a 
receiver." But an inferior court judge has no pow- 
er or jurisdiction to grant an order for supersedeas 
to the judgments or decrees of the supreme court.?8 
A proceeding in supersedeas should be granted out of 
the court where the record upon which it is procured 
remains, or be returnable in the same court;?® it 
cannot be granted out of any court returnable in 
the same court, where the record upon which it is 
returnable is not there,4® and if the record is not 
brought into the court where the writ is sued, there 
should be judgment against plaintiff.4‘ However, 
under a statute providing that a party may apply 
to any judge of the court for an order of superse- 
deas, it has been held that an application may be 
made to a judge of one district although the ac- 
tion is triable elsewhere.*? 


IV. WHAT MAY BE SUPERSEDED‘? 


[§ 5] The writ of supersedeas is perhaps most | either when they are improperly issued,*® or where 


frequently used to suspend and quash executions,‘ 


execution on judgment generally see 


33. Davis v. Com., 


an unjust or improper use is attempted to be made 


16 Gratt. (57 43. Judgments or orders; which 


Executions § 384. 


23. Payne v. Thompson, 48 Ala. 
535; Lockhart v. McElroy, 4 Ala. 572. 


24. Jesse French Piano & Organ 
Co. v. Bradley, 39 So. 47, 143 Ala. 530; 
Mobile Branch Bank v. Coleman, 20 
Ala. 140; Lockhart v. McElroy, 4 Ala. 
572; Campbell v. Byers, 60 So. 737, 
6 Ala.App. 292. 


25. See cases infra notes 26-28. 


Powers of judges in vacation or at 
chambers generally see Judges §8§ 
88-96. 


26. Chadwick v. Reeder, 19 N.J. 
Law 156. 
27. People v. Steele, 1 Edm.Sel. 


Cas. (N.Y.) 568. 
28. Loomis v. Andrews, 
239. 


29. See constitutional provisions; 
and case infra this note. 


[a] In Arkansas, where the con- 
stitution gives the supreme court, by 
express grant, power to issue writs 
of supersedeas, without defining un- 
der what circumstances the writ may 
issue, and where no statute exists 
prescribing any rule to be observed in 
regard to such writs, it has been 
held that the rule of the common law 
will govern in a proceeding to super- 
sede a judgment and execution there- 
on, the court possessing over this 
subject the whole power as exercised 
by the courts of England. Ex p. 
Caldwell, 5 Ark. 399. 


80. See statutory provisions. 


[al Construction of statute.—A 
supersedeas, auxiliary to other pro- 
ceedings, is not within the meaning 
of a statute which provides that no 
appeal, writ of error, or supersedeas 
shall be granted in court by the court 
of appeals to the decree of the chan- 
cery court, but only by a judge in 
term time or in vacation. Cheshire 
vy. Atkinson; 1 Hen.&M. (11 Va.) 210. 


31. Authority of supreme court to 
+ supersedeas to interlocutory or- 
der or decree see infra § 5. 
32. Hofler v. State, 16 Ark. 214; Ex 
p. Bixley, 13 Ark, 286. 


49 Cal. 


Va.) 134. 
34. See statutory provisions. 


SS. Hx p. Pearl Roller Mill Co., 45 
So. 423, 154 Ala. 232; Northern In- 
diana R. Co. v. Michigan Cent. R. Co., 


2 Ind. 670; Bangs v. Selden, 13 How. 
Pr. (N.Y.) 374; Sales v. Woodin, 8 
Sow. Pres (NY). 3493 Langdon v. 


Wilkes, CodeRep.N.S. (N.Y.) 10. 


[a] Length of stay.—(1) Under a 
statute giving judges power to stay 
proceedings for twenty days, it has 
been held that only one stay may be 
granted ex parte (Sales v. Woodin, 8 
How.Pr. (N.Y.) 349), (2) although an 
earlier case held that a judge may 
make any number of orders staying 
proceedings, although collectively 
they stay the proceedings for more 
than twenty days (Langdon yv. 
Wilkes, CodeRep.N.S. (N.Y.) 10). 


36. Wheeler v. Walker, 55 Ga. 256; 
Bonnell v. Neely, 43 Ill. 288; Robin- 
son v. Chesseldine, 5 Ill. 332; Green- 
up v..-Brown, 1 Ill. 252; Parker v. 
Hannibal, ete., R. Co., 44 Mo. 415; 
Laney v. Rochester R. Co., 30 N.Y.S., 
893, 81 Hun 346; Ward v. Bundy, 43 
How.Pr. (N.Y.) 330; Otis v. Spencer, 
8° How. Pr. CUNY.) L471. 


87. State v. Taylor, 19 Wis. 566. 
38. Dibrell v. Eastland, 3 Yerg. 
(Tenn.) 507. 


39. Payne v. Thompson, 48 Ala. 
535; Wynne v. Illinois Cent. R. Co., 
66 So. 410, 105 Miss. 786, 108 Miss. 
376 [quot Cyc]. 

40. Payne v. Thompson, 48 Ala. 
535; Wynne y. Illinois Cent. R. Co., 
66 So. 410, 105 Miss. 786, 108 Miss. 
376 [quot Cyc]. 

[a] Circuit judge has jurisdiction 
to grant writ of supersedeas return- 
able into probate court, where the 
record upon which it is founded re- 
mains. But he could not make it re- 
turnable into his court, unless under 
some process the record was to be 
brought there. Payne v. Thompson, 
48 Ala, 535. 


41. Payne y. Thompson, supra. 


42. Wells v. Jones, 2 Abb.Pr. (N. 
Y.) 20. f 


may be superseded or stayed pending 
appeal see Appeal and Error §§ 1400— 


44. Ex p. Pearl Roller Mill Co., 45 
So. 423, 154 Ala. 232. 


Proceedings to stay or quash execu- 
Se Ree see Executions §§ 


45. Thompson v. Lassiter, 6 So. 
33, 86 Ala. 536; Ex p. Brown, 58 Ala. 
536; Payne v. Thompson, 48 Ala. 
535; Hill v. MeKenzie, 39 Ala. 314; 
Del Barco v. Mobile Branch Bank, 12 
Ala. 238; Crenshaw v. Hardy, 3 Ala. 
653; Ex p. Woods, 3 Ark. 532. 


[a] Statutory provisions.—(1) A 
statute which directed the allowance 
of a supersedeas whenever an execu- 
tion improperly issued was held to 
extend only to cases where the exe- 
cution issued irregularly. Holloway 
v. Washington, 3 Ala. 668; Clemens 
v. Prout, 3 Stew.&P. (Ala.) 345; Fryer 
v. ‘Austill, 2 Stew. (Ala.) 119. (2) 
Subsequently, however, it was held 
to apply to all cases where execu- . 
tions are improperly sued out, wheth- 
er on account of mere irregularity or 
because plaintiff has no just right to 
enforce process. Shearer v. Boyd, 


10 Ala. 279; Lockhart v. McElroy, 4 
Ala. 572. : 
[b] In Arkansas, to entitle a par- 


ty to a writ of Supersedeas as a prin- 
cipal remedy, such facts must be es- 
tablished as show that the inferior 
tribunal had no jurisdiction, at the 
time of pronouncing judgment. Ex p. 
Davis, 5 Ark. 405; Ex p. Caldwell, 5 
Ark. 390; Dunn vy. State, 2 Ark. 229, 
35 Am.D. 54. 


{c] In Louisiana, to entitle a par- 
ty to a sSupersedeas to stay a writ 
of possession issued from the district 
court, on a judgment from the su- 
preme court, he must show affirma- 
tively that it issued in contravention 
of the latter’s decree. Crane v. Al- 
len, 11 La.Ann. 496. 


[d] In English courts of common 
law, the practice, when an execution 
has issued improperly, is to obtain a 
judge’s order to stay proceedings 
until defendant can submit a motion 
in court; and this summary mode of 
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of them,** as, for example, where a judgment upgn 
which execution is issued has been satisfied.*? 
writ, being sometimes said to be a substitute for 
the writ of audita querela,*® generally will lie in all 
cases where that writ would lie at common law.*® 
Where a statute authorizes the supreme court to 
allow a supersedeas from a final judgment of an 
inferior court,®® no supersedeas can issue to an in- 
Under statutes con- 
ferring power upon the supreme court, in term, and 
any of the judges, in vacation, to grant writs of 
supersedeas to interlocutory orders and decrees, as 
in the case of final decrees,®? it has been held that 
the supreme court can simply suspend or supersede, 
for the time being, the execution of such orders and 
decrees as are of a nature to be actively and affirm- 
atively enforced,®* and are in fieri,°+ and that the 
court has no power, in this mode, to reverse the 
action of the inferior court, or to set aside, or annul, 
or supersede orders or decrees, which are merely 


terlocutory order or decree.** 


SUPERSEDEAS 


The 


process. °°? 


of the court of 


of a negative or prohibitory character,®> or such 


redress by motion, it is said, obtains 
in all cases, when it would be allowed 
by audita querela. Lister v. Mundell, 
1 B.&P. 427, 126 Reprint 991; Nathans 
v. Giles, 5 Taunt. 558, 128 Reprint 
808. 


46. Rutland v. Pippin, 7 Ala. 469; 
Lockhart v. McElroy, 4 Ala. 572. 


[a] Where two judgments exist 
for same debt, the payment of one is 
a satisfaction of both, and the at- 
tempt to coerce the payment after- 
ward, by execution, is an abuse of 
the province of the court, which may 


be arrested by supersedeas. lLock- 
hart v. McElroy, 4 Ala. 572. 
47. Thompson y. Lassiter, 6 So. 


33, 86 Ala. 5386; Mobile Branch Bank 
v. Coleman, 20 Ala. 140; Mason v. 
Vance, 1 Sneed (Tenn.) 178, 60 Am.D. 
144; Marsh v. Haywood, 6 Humphr. 
(Tenn.) 210. 


[a] Equitable satisfaction.—Mat- 
ter which operates aS an equitable 
satisfaction of a judgment may be 
inquired into by this proceeding. 
Thompson v. Lassiter, 6 So. 33, 86 
Ala. 536; Mobile Branch Bank y. 
Coleman, 20 Ala. 140. 


48. See supra § 2. 


49, Henderson v. Planters’ & Mer- 
chants’ Bank of Ozark, 59 So. 493, 178 
Ala. 420; Thompson v. Lassiter, 6 So. 
33, 86 Ala. 536; Ex p. Caldwell, 5 Ark. 
390. ( 


{a] Limitation.—The remedy by 
supersedeas is unfit for many cases 
in which the audita querela is used 
in England, and in none more so than 
an attempt to vacate and correct a 
judgment for usury. White v. Har- 
ris, 5 Humphr. (Tenn.) 421. 


50. See statutory provisions, 


51. Wynne v. Illinois Cent. R. Co., 
66 So. 410, 105 Miss. 786, 108 Miss. 
376. 


[a] Tlustration.—An order requir- 
ing a party to produce its books, etc., 
for inspection. Wynne _ vy. Illinois 
Cent. R. Co., 66 So. 410, 105 Miss. 786, 
108 Miss. 376. 


52. See statutory provisions. 


[a] Object of these provisions is 
to enable the court, or one of its 
judges, to stay the execution of an 
order or decree of the chancery court 
which, in advance of the final hear- 
ing, undertakes to deprive the liti- 
gant of money or property. Gwynne 


ne 


v»~Memphis Appeal-Avalanche Co., 30 
S.W. 23, 98 Tenn. 603; Blake v. Dodge, 
8 Lea (Tenn.) 465; Redmond v. Red- 
mond, 9 Baxt. (Tenn.) 561. 


53. Howell v. Thompson, 170 S.W. 
258, 130° "Fenn. 311; >a Trotehber. sv. 
Akin, 73 S.W. 118, 109 Tenn. 451; 
Downing y. Dunlap Coal, ete., Co., 24 
S.W. 2122, 938 Tenn. 221; Woods: v. 
Batey, 15 Lea (Tenn.) 733; Blake v. 
Dodge, 8 Lea (Tenn.) 465; Roberson 
v. Roberson, 3 Lea (Tenn.) 50; Baird 
v. Cumberland, ete., Turnpike Co., 1 
Lea (Tenn.) 894; Redmond v. Red- 
mond, 9 Baxt. (Tenn.) 561; Cone v. 
Paute, 12 Heisk. (Tenn.) 506; Mabry 
v. Ross, 1 Heisk. (Tenn.) 770; Mc- 
Minnville, ete., R. Co. v. Huggins, 7 
Coldw. (Tenn.) 217; Payne v. John- 
son, 2 Shan.Cas. (Tenn.) 542; Raht v. 
Mining Co., 2 Shan.Cas. (Tenn.) 8. 


54. Cockrill v. People’s Sav. Bank, 
293 S.W. 996, 155 Tenn. 342; Howell 
v. Thompson, 170 S.W. 253, 130 Tenn. 
BN hn Baird v. Cumberland, etce., 
Turnpike Co., 1 Lea (Tenn.) 394; 
Redmond v. Redmond, 9 Baxt. (Tenn.) 
oo Mabry v. Ross, 1 Heisk. (Tenn.) 

0. 


55. Howell v. Thompson, 170 S.W. 
253, 130 Tenn. 311; Redmond v. Red- 
mond, 9 Baxt. (Tenn.) 561; MecMinn- 
ville, ete., R. Co. v. Huggins, 7 Coldw. 
(Tenn.) 217. Contra Williams v. 
Boughner, 6 Cold. (Tenn.) 486; Kes- 
see v. Civil District Board of Educa- 
tion, 6 Cold. (Tenn.) 127 (in both of 
which the power of the court to act 
was not raised). 


[a] Illustrations.—Under the rule 
stated in the text, the courts have 
refused to issue a writ of superse- 
deas to an order or decree (1) grant- 
ing an injunction (Howell v. Thomp- 
son, »170 S.W. 258, 130 Tenn: 311; 
Baird v. Cumberland, etc., Turnpike 
Co., 1 Lea (Tenn.) 394; Park v. Meek, 
1 Lea (Tenn.) 78; Redmond v. Red- 
mond, 9 Baxt. (Tenn.) 561; McMinn- 
ville, etc., R. Co. v. Huggins, 7 Coldw. 
(Tenn.) 217; Mabry v. Ross, 1 Heisk. 
(Tenn.) 769); (2) but where a court 
undertakes to enforce by contempt 
process injunctions void because 
made in respect of a subject matter 
beyond its jurisdiction, it has been 
held that such process may be super- 
seded, for contempt process is quite 
active in its nature (Howell vy. 
Thompson, supra). (3) So, too, the 
writ will be refused where the order 
or decree denies (Cockrill v. People’s 
Sav. Bank, 298 S.W. 996, 155 Tenn. 


[§ 5 


as have been executed,®® nor to supersede an order 
appointing a receiver for the protection of prop- 
erty pendente lite;>? but where a receiver should 
not. have been appointed at all, or until the issues 
were settled which justified it, then the order may 
be superseded.*§ ( 
proceeding of this character, the power to supersede 
the fiat of a chancellor awarding extraordinary 
Where statutes creating a court of ap- 
peals provide that the supreme court can reach a 
case properly brought to the intermediate court only 
by certiorari, and only then after final decree of 
that court,®° it has been held that the supreme court 
cannot issue a supersedeas to an interlocutory order 


Nor has the supreme court, in a 


appeals. Under some statutes®? 


it has been held that the use of the writ is confined 
to judgments and decrees in eivil actions.** 
persedeas may not be used as a remedy against per- 
sons acting independently of a court and without 
the aid of its process.** 


Su- 


342) (4) or dissolves (Baird v. Cum- 
berland, etce., Turnpike Co., 1 Lea 
(Tenn.) 394; Redmond v. Redmond, 9 
Baxt. (Tenn.) 561; Allen v. Nelson, 7 
Baxt. (Tenn.) 343; Watkins v. Mem- 
phis First Nat. Bank, 8 Shan.Cas. 
(Tenn.) 564;. Raht v. Mining Co., 2 
Shan.Cas. (Tenn.) 8) an injunction 
(5) but if the order dissolving the in- 
junction gives a judgment on the in- 
junction bond, then the writ may be 
issued (Watkins v. Memphis First 
Nat. Bank, supra. Contra Allen vy. 
Nelson, supra). Also, the court can- 
not supersede (6) a decree refusing 
to dismiss a bill upon motion (Red- 
mond v. Redmond, 9 Baxt. (Tenn.) 
561), (7) nor a decree refusing to 
quash attachments and discharge 
levies (Redmond v. Redmond, supra). 


56. Baird v. Cumberland, etc., 
Turnpike Co., 1 Lea (Tenn.) 394; 
Sones v. Redmond, 9 Baxt. (Tenn.) 


57. Troughber v. Akin, 73 S.W. 
118, 109 Tenn. 451; Enochs v. Wilson, 
11 Lea (Tenn.) 228; Roberson v. Rob- 
erson, 3 Lea (Tenn.) 50; Bramley v. 
Tyree, 1 Lea (Tenn.) 531; Baird v. 
Cumberland, etc., Turnpike Co., 1 Lea 
(Tenn.) 394. 


58. Downing v. Dunlap Coal, ete., 
Co., 24 S.W. 122, 98 Tenn. 221; Rob- 
erson v. Roberson, 3 Lea (Tenn.) 50; 
Baird v. Cumberland, etc.. Turnpike 
Co., 1 Lea (Tenn.) 394; Hoge v. Hol- 
lister, 8 Baxt. (Tenn.) 534; Richmond 
v. Yates, 8 Baxt. (Tenn.) 204; Cone 
v. Paute, 12 Heisk. (Tenn.) 506. 


59. Woods v. Batey, 15 Lea (Tenn.) 
733; Baird v. Cumberland, ete., Turn- 
pike Co., 1 Lea (Tenn.) 394; Red- 
mex v. Redmond, 9 Baxt. (Tenn.) 


[a} Appointment of receiver is 
ordinarily in the nature of extraordi- 
nary process. Baird v. Cumberland, 
ete., Turnpike Co., 1 Lea (Tenn.) 394. 


60. See statutory provisions. 


61. First Nat. Bank v. Planters’ 
Nat. Bank of Clarksdale, Miss., 12 S. 
W.(2d) 528, 158 Tenn, 50; Walker v. 
Lemma, 167 S.W. 474, 129 Tenn. 444, 

Certiorari generally see Certiorari 
Lewis pes 0. ) 


62. See statutory provisions. 


63. Backus v. State, 85 A. 501, 
Md._536. Kida 


64. Lapique v. Kelley, 228 P. 356, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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V. PROCEEDINGS TO OBTAIN 


_ [§ 6] A. Parties.6® An assignee of a judgment 
1s a proper defendant to a petition for supersedeas 
of an execution issuing thereon.** A defendant in 
a judgment, who applies for a supersedeas, is plain- 
tiff in the proceeding’ subsequently had on his pe- 
tition for a supersedeas.°7 


[§ 7] B. Application or Petition.*® A petition 
for a supersedeas is sometimes regarded as in the 
nature of a declaration®® or statement of facts,7° 
and, as such, it may be pleaded or demurred to;71 
but the same strictness in pleading is not required 
as In an ordinary bill in equity,’? although the writ 
and the proceeding may be regarded as in the na- 
ture of a bill in equity.7? The rules of court as to 
filing an application for a supersedeas must be com- 
pled with, when applicable.7* It has been held 
that the petition may ask relief in more than one 
eause,’® that the pleadings must be made in the 
names of the parties,7® and that the application 
should be addressed to the court and not to one of 
its members.*7 
prevent the sale of exempt property under execu- 
tion must set forth under oath that the petitioner 
is a resident of the state,‘ and must contain a de- 
scription of all his property, real and personal.7® 


Verification. It is not required that the petition 
presented should be verified by the oath of the per- 
son in whose name, and on whose behalf, it is 


68 Cal.App. 5. 
[a] For example, writ of super- 


A petition for a supersedeas to. 


So. 38, 86 Ala. 536; Campbell v. Byers, 80. 
60 So. 737, 6 Ala.App. 292. 


filed ;*° aay person who knows the matters set 
forth in the petition to be true may verify it.§* 


Amendment. As a petition is in the nature of 
a declaration,®? it may be amended by leave of 
court,** on demurrer sustained,®+ provided the 
amendment does not make an entirely different 
case.°° 


[§ 8] C. Notice.8* A plaintiff in execution is not 
entitled to notice of the filing of an application 
in vacation,®? although: he is entitled to notice of 
the hearing in, term time.®8 


[§ 9] D. Hearing. In accordance with the rule 
that that which forms the ground for relief, in a 
supersedeas proceeding to annul an execution, must 
rest on facts accruing subsequent to the judgment 
or decree,*® the court may inquire into matters 
operating in equitable satisfaction of the judg- 
ment.°° Where a petition is filed to set aside and 
suspend a sheriff’s return of forfeiture of a bond 
and to set aside execution thereon, it has been held 
not to be error to permit the sheriff to testify that 
he made no second levies on certain property,®? 
and to testify as to what he really did in the prem- 
ises as to levy and attachment.9? When an issue 
is formed on the facts set forth in a petition for 
a supersedeas of an execution, it may properly be 
submitted to a jury for decision,®? and should then 


Mobile Branch Bank v. 
man, 20 Ala. 140. 


Cole- 


sedeas would be denied in action to 
quiet title to real property, where 
plaintiff was in no danger of being 
deprived of possession under any 
process of court, as remedy against 
persons acting independently of the 


court is not by supersedeas. La- 
pique v. Kelley, 228 P. 356, 68 Cal. 
App. 5 


i Generally see Parties 47 C.J. 
pl. 


66. Eslava v. Farley, 72 Ala. 214. 


4 67. Pearsall v. McCartney, 28 Ala. 
We 


68. Application for stay pending 
appeal see Appeal and Error § 1412. 


* 69. Pearsall v. McCartney, 28 Ala. 
110; Bruce v. Barnes, 20 Ala. 219; 
Powell v. Washington, 15 Ala. 803. 


70. Powell v. Washington, supra; 
Shearer v. Boyd, 10 Ala. 279. 


71. Pearsall v. McCartney, 28 Ala. 
110; Bruce v. Barnes, 20 Ala. 219; 
Powell v. Washington, 15 Ala. 803; 
Shearer v. Boyd, 10 Ala. 279; Mabry 
v. Herndon, 8 Ala. 848; Spence v. 
Walker, 7 Ala. 568. 


[a] Judgment given on failure to 
plead.—If the demurrer is overruled 
and the respondent declines to answer 
over, the court may take the facts as 
admitted and render judgment there- 
on. Powell v. Washington, 15 Ala. 
803; Spence v. Walker, 7 Ala. 568. 


[b] Petitions held not bad on de- 
murrer.—(1) In general. Alabama, 
etc., R. Co. v. Queen City Electric 
Light Co., 25 So. 824, 121 Ala. 300. 
(2) Petition alleging satisfaction of 
the judgment. Rice v. Dillahunty, 20 
Ala. 399. 

72. Henderson v. Planters’ & Mer- 


ehants’ Bank of Ozark, 59 So. 493, 178 
Ala. 420; Thompson v. Lassiter, 6 


73. See supra § 2. 


74 See rules of court; 
infra this note. 


[a] Rule of court that applica- 
tions for writs of supersedeas, in 
term time, must be made by deliver- 
ing the transcripts and briefs to the 
elerk at his office, who must deliver 
them to the judges at their chambers 
in the evening, does not apply where 
the application is made to a Single 
judge ‘after the court has discon- 
tinued its regular sittings from day 
to day. Northern Indiana R. Co. v. 
Michigan Cent. R. Co., 2 ‘Ind. 670. 


75. See cases infra this note. 


[a] In Alabama (1) it has been 
held that including two cases in a pe- 
tition and applying the supersedeas 
to both of them is a matter of con- 
venience which can prejudice no one, 
and that the supersedeas is not a 
nullity because it suspends proceed- 
ings on botn executions (Jones v. 
Welch, 15 Ala. 306), (2) although an 
earlier case held that the superse- 
deas proceeding is so connected with 
the previous proceedings, with re- 
gard to which the relief is sought, 
that they cannot be combined, or 
mixed up with the proceedings in an- 
other suit, and in this view it makes 


and case 


‘no difference whether the other suit 


is between the same or different par- 
ties (Shearer v. Boyd, 10 Ala. 279). 


7G. Edwards v. Lewis, 16 Ala. 813. 
77. Haskell vy. Hazard, 33 Me. 585. 


78 Felner v. Bumgarner, (Ark.) 
17 S.W. 709; May v. Hutson, 15 S.W. 
606, 54 Ark. 226; Brown v._ Peters, 
13 S.W. 729, 53 Ark. 182; Guise v. 
State, 41 Ark. 249. 


79. May v. Hutson, 15 S.W. 606, 54 
Ark, 226; Brown v. Peters, 13 S.W. 
729, 53 Ark. 182. 


81. Mobile Branch Bank v. Cole- 
man, supra. 


[a] Verification by agent is suffi- 
cient. Mobile Branch Bank vy. Cole- 
man, 20 Ala. 140. 


82. See supra text and note 69. 
83. Haskell v. Hazard, 33 Me. 585. 


84. Pearsall v. McCartney, 28 Ala. 
110; May v. Hutson, 15 S.W. 606, 54 
Ark. 226. 


sae Pearsall vy. McCartney, 28 Ala. 
0. 


86. Notice of application for stay 
of proceedings pending appeal see 
Appeal and Error § 1413. 


87. Ex p. Pearl Roller Mill Co., 45 
So. 423, 154 Ala. 232. 


8s. Ex p. Pearl Roller Mill Co., 
supra. ‘ 


89. See supra § 3. 


90. Henderson vy. Planters’ & Mer- 
chants’ Bank of Ozark, 59 So. 493, 178 
Ala. 420. 


91. Fleming v. Moore, 105 So. 679, 
213 Ala. 592. 


92. Fleming vy. Moore, supra. 


[a] Evidence held insufficient, in 
a proceeding to set aside and suspend 
a sheriff’s return of forfeiture on a 
bond, to show a valid levy having 
the effect of interference with the 
possession of property. Fleming v. 
Moore, 105 So. 679, 213 Ala. 592. 


93. Henderson vy. Planters’ & Mer- 
chants’ Bank of Ozark, 59 So. 493, 178 
Ala. 420; Mobile Branch Bank v. 
Coleman, 20 Ala. 140; Dunlap v. Clem- 
ents, 18 Ala. 778; Edwards vy. Lewis, 
16 Ala. 813. 


{a] Evidence held to require sub- 
mission of issue to jury.--Henderson 
vy. Planters’ & Merchants’ Bank of 
Ozark, 59 So. 493, 178 Ala. 420. 
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be tried as other issues of fact submitted in ordi- 
nary cases and under the same rules of evidence.®* 


SUPERSEDEAS 


ahs » x ~“be 
7 


[$§ 9-12 


\ 


Plaintiff in the supersedeas proceeding is entitled 
to open and conclude the argument.°® 


VI. ORDER, WRIT, AND SERVICE THEREOF 


[§ 10] Ther order for a supersedeas is not a 
supersedeas of itseH#’;°* it is but the declaration of 
the judge that it is fit under the circumstances that 
a supersedeas should issue;°* and may be recalled 
by him at any time before it is complied with, if 
upon consideration he deems it improper or improy- 
ident.°’ The supersedeas must follow the substan- 
tial requirements of the statute,®® and should con- 
form to the order for its issuance.1 The writ of 
supersedeas is not addressed to a sheriff or other 
officer to be served on him who holds the process, 
the action of which is to be suspended,” but is di- 
rected to the officer who holds the process,* inform- 
ing him that the execution or other mandate has 
been superseded,* and it may be served by anyone.° 
In giving notice of a supersedeas, it has been held 
that the sheriff must pursue the mode required by 
statute for giving notice upon replevy bonds.°® 


Time of issuance.’ It is sometimes provided by 
statute that no writ of supersedeas should be issued 


after a certain period from the time a judgment 
shall be made final,® and if a supersedeas is not given 
within the time limited by the statute, the right to 
the remedy is lost;® and if given thereafter, it is 
ineffective.1° Under such a statute it has been held 
that the order awarding the writ was the commence- 
ment of the proceedings on the supersedeas,'* and 
that, if the order was within the period, although 
the bond was not given until after the expiration 
of the period» so that the writ could not issue until 
after that lapse of time, yet on the execution of 
the bond the writ might issue.1?, However, where 
both the order awarding the supersedeas and the 
supersedeas bond were made shortly after the judg- 


ment, it has been held that a writ awarded after 


the lapse of twelve years was improvidently issued,** 
even though there was no clerk of court at the time 
the order was made, where such vacancy did not 
continue during the statutory period.** 


VII. WAIVER OF IRREGULARITY IN ISSUANCE OR RETURN 


[§ 11] Where, on a hearing in term time, a plain- 
tiff in execution appeared and filed an answer and 
demanded a jury trial, it has been held that, by 


so doing, he waived any irregularity in the issue 
and return of the writ.1® 


. VIII. DISCHARGING, QUASHING, OR VACATING WRIT?° 


[§ 12] A writ of supersedeas will be quashed 
where there is a substantial variance between the 
-supersedeas and the order for its issuance,!? or 
where the supersedeas embraces several judgments 
even though between the same parties and upon 
claims of a like nature,1® although it has been held 
that a writ of supersedeas which embraces two sep- 
arate executions is not a nullity. So, too, a su- 
persedeas issued improvidently or without war- 


rant of law will be quashed or vacated on motion,?°® 
as will a writ granted upon an ex parte applica- 
tion,?1 or one granted by an inferior court to a 
judgment of the supreme court.?2 A motion to dis- 
charge a supersedeas suspending an interlocutory 
order will not be granted, however, where the proper 
parties in interest are not praperly before the court 
and the cause is not ready for hearing.2* A writ 
of supersedeas granted to stay proceedings until the 


94. Bower vy. Saltmarsh, 19 Ala. _& Welch v. Jones, 11 Ala. 660; 15. Ex p. Pearl Roller Mill Co., 45 
274. Keith -v.. Perlis, 121. N.B. 108; 281) So. 428, 154 Ala. (232. 

,.95. Pearsall v. McCartney, 28 Ala. Ata Oo: 16. Modifying or vacating super- 
110. 5. Welch v. Jones, 11 Ala. 660;|Sedeas or stay pending appeal see Ap- 
96. Anderson v. Lively, 6 Leigh|Keith v. Perlis, 121 N.H. 108, 231]peal and Error §§ 1442-1445. ‘ 

(33 Va.) 77; Ex p. Layton, 6 Ves.Jr.| Mass. 409. 17. Ex p. Woods, 3 Ark. 532 
434, 31 Reprint 1131; Ex p. Leicester, 6. Mackey v. Fuqua, 2 Call (6 Va.) ‘ ; i 
6 Ves.Jr. 429; 31 Reprint 1128. 496. os oe eg [a] Wariance held substantial. 


When writ takes effect see infra § 


13 § 13 


97. Anderson v; Lively, 6 Leigh 
(33 Va.) 77; Ex p. Layton, 6 Ves.Jr. 
434, 31 Reprint 1131; Ex p. Leicester, 9. 
6 Ves.Jr. 429, 31 Reprint 1128. 


98. Anderson vy. Lively, 6 Leigh 
(33 Va.) 77; Ex p. Layton, 6 Ves.Jr. 
434, 31 Reprint 1131; Ex p. Leicester, 


Va.) 77 
10. 


11. Anderson 


7. Time of taking effect see infra 


8. See statutory provisions. 
Anderson v. Lively, 6 Leigh (33 


Anderson y. Lively, supra. 


Where the order for a supersedeas 
directs the proceedings to be immedi- 
ately stayed, the execution having 
been improvidently and illegally is- 
sued, and the writ only directs them 
to be suspended, omitting to set: forth 
the facts for reason of which they 
a ‘ pe ped ppc ua a variance for 
whie e writ wi e quashed. i 
Woods, 3 Ark. 532. : ey a 


Lively, supra; 


6 Ves.Jr. 429, 31 Reprint 1128. Overstreet v. Marshall, 3 Call (7 Va.) |,,.18 , Ayres v. Lewellin, 3 Leigh (30. 
99. Backus v. State, 85 A, 501, 118 | 192: eal tes 

Md. 536. ; 12. Overstreet vy. Marshall, supra.| 19 Jones v. Welch, 15 Ala. 306. 
1. Ex p. Woods, 3 Ark. 532. 13. Anderson y. Lively, 6 Leigh| ,,20: Anderson y. Lively, 6 Leigh 


Effect of variance between writ and 
order see infra § 12. 


(33 Va.) 77 (holding that a fair con- 
struction of the order for a superse- 
deas would require the party to sue 


(33 Va.) 77; Baltimore, ete., R. 
Annon, 18 W.Va, 393. ne 


21. Farrelly vy. Cross, 10 Ark. 197. 


2. Welch v. Jones, 11 Ala. 660;|/out the writ and execute the bond 2 
Keith y. Perlis, 121'N.H. 108, 231|/at a date anterior to the first term|_,.22 Dibrell v. Eastland, 3 Yere. 
Mass. 409. to Pipe t it could be made returnable, (Tenn.) 507. 

8. Welch v. Jones, 11 Ala. 660;] 2" that if this be not done, then a 23. Richmond vy. Y¥ 
Keith y. Perlis, 121 N.E. 108, 231 new order should be obtained), (Tenn.) 204. ie eee 
Mass. 409. 14. Anderson vy. Lively, supra. [a] Only question before court on 


For later cases, developments and changes in the law see Annotations, same title and section number. 


eh ee 
Pere > 


Fla. 577; 


aX 
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next term of court is discharged, of course, at the 
end of the next term,?* and an order of the court 
1X. OPERATION AND EFFECT? 


a bond that it shall be forthcoming at the end of 
the suit,°® although the writ is sued out in forma 


_ [§ 13] A supersedeas suspends the efficacy of a 
judgment,?7 but does not, like a reversal, annul the 
Its cbject and effect are to stay 
future proceedings,2® and not to undo what is al- 
It has no retroactive operation,*+ 
so as to deprive a judgment of its force and author- 
ity from the. beginning,*? but only suspends them 
after and while it is itself effectual.** 
ever is lawfully done under the judgment before 
the supersedeas takes effect is valid and must 
stand,*4 but anything done afterward is unauthor- 
ized by the judgment, and must be set aside.?® The 
supersedeas prevents the enforcement of a judgment 
or decree by execution,*® and, when ordered and 
issued to an officer by proper authority, he is bound 
to obey it,?* and if he holds property in his cus- 
tody under an attachment, the supersedeas oper- 
ates to release the property, and authorizes the of- 


judgment itself.2§ 


ready done.®° 


SUPERSEDEAS 


erroneous.?® 


pauperis. *° 


Hence, what- 


ficer to return it to the debtor,®* without requiring 


[§ 14] A violation of a supersedeas is a con- 
tempt,°? but a suit brought by a curator of an estate 


a motion to discharge the writ is 
whether the order sought to be super- 
seded was one to be actively enforc~ 
ed, and which might deprive petition- 
er of money or property in advance 
of the final hearing. Blake v. Dodge, 
8 Lea (Tenn.) 465. 


Right to supersedeas of interlocu- 
tory order or decree see supra § 5. 


24. Benton vy. Engleman, Cooke 
(Tenn.) 496. 


25. Benton vy. Engleman, supra. 


26. Cross references: 


Operation and effect of supersedeas 
“or stay pending appeal or writ of 
error see Appeal and Error §§ 1446- 
1457. 


Stay of proceedings as suspending 
running of period of limitations see 
Limitations of Actions §§ 454-457. 


Restraining or controlling effect of 
supersedeas by injunction see In- 
junctions § 130. 


27. Polk County v. Johnson, 21 
Fla. 577; People v. David, 159 N.E. 
263, 328 Ill. 230 [quot Cyc]; Runyon 
v. Bennett, 4 Dana (Ky.) 598, 29 Am. 
D. 431; Hey v. Harding, 78 S.W. 136, 
25 Ky.L. 1454; Weber v. Tanner, 64 
S.W. 741, 23 Ky.L. 1107 [mod on other 
grounds 65 S.W. 848, 23 Ky.L. 1694]. 


28. People v. David, 159 N.E. 263, 
328 11]. 230 [quot Cyc]; Runyon v. 
Bennett, 4 Dana (Ky.) 598, 29 Am.D. 
431; Hey v. Harding, 78 S.W. 136, 25 
Ky.L. 1454; Weber v. Tanner, 64 S. 
W. 741, 23 Ky.L. 1107 [mod on other 
grounds 65 S.W. 848, 23 Ky.L. 1694]. 


29. People v. David, 159 N.E. 263, 
328 Ill. 230 [quot Cyc]; Central Un- 
ion Telephone Co. v. State, 10 N.E. 
922,12 N.E. 136, 110 Ind. 203; Runyon 
v. Bennett, 4 Dana (Ky.) 598, 29 Am. 
D. 431; Gardner v. Continental Ins. 
Con 101 Swe 9141934 Key ....69.5. Hey. 
v. Hatding, 78 S.W. 136, 25 Ky.L. 
1454; Weber v. Tanner, 64 S.W. 741, 
23 Ky.L. 1107 [mod on other grounds 
65 S.W. 848, 23 Ky.L. 1694]. 


30. Polk County v. Johnson, 21 
People v. David, 159 N.E. 


xX. VIOLATION OF WRIT®: 


263, 328 Ill. 230 [quot Cyc]; Runyon 
v. Bennett, 4 Dana (Ky.) 598, 29 Am. 
D. 4381; Gardner vy. Continental Ins. 
Co., 101 S.W. 911, 31 Ky.L. 69; Hey v. 
Harding, 78 S.W. 136, 25 Ky.L. 1454; 
Weber v. Tanner, 64 S.W. 741, 23 Ky. 
L. 1107 [mod on other grounds 65 S. 
W. 848, 23 Ky.L. 1694]. 


31. Runyon y. Bennett, 4 Dana 
(Ky.) 598, 29 Am.D. 431; Gardner 
v. Continental Ins. Co., 101 S.W. 911, 
31 Ky.L. 69; Hey v. Harding, 78 S.W. 
136, 25 Ky.L. 1454; Weber vy. Tanner, 
64 S.W. 741, 28 Ky.L. 1107 [mod on 
other grounds 65 S.W. 848, 23 Ky.L. 
1694]. 

32. Runyon vy. Bennett, 4 Dana 
(Ky.) 598, 29 Am.D. 431; Gardner v. 
Continental Ins. Co., 101 S.W. 911, 31 
Ky.L. 69; Hey v. Harding, 78 S.W. 
136, 25 Ky.L. 1454; Weber v. Tanner, 
64 S.W. 741, 23 Ky.L. 1107 [mod on 
ne grounds 65 S.W. 848, 23 Ky.L. 
1694). 


33. Runyon y. Bennett, 4 Dana 
(Ky.) 598, 29 Am.D. 431; Gardner v. 
Continental Ins. Co., 101 S.W. 911, 
31 Ky.L. 69; Hey v. Harding, 78 S. 
W. 136, 25 Ky.L, 1454; Weber v. Tan- 
ner, 64 S.W. 741, 23 Ky.L. 1107 [mod 
on other grounds 65 S.W. 848, 23 Ky. 
L, 1694]. 


384 Runyon y. Bennett, 4 Dana 
(Ky.) 598, 29 Am.D. 431; Gardner v. 
Continental Ins, Co., 101 S.W. 911, 31 
Ky.L. 69; Hey v. Harding, 78 S.W. 
136, 25 Ky.L. 1454; Weber v. Tan- 
ner, 64 S.W. 741, 28 Ky.L. 1107 [mod 
on other grounds 65 S.W. 848, 23 Ky. 
L. 1694]. 


35. Runyon v. Bennett, 4 Dana 
(Ky.) 598, 29 Am.D. 481; Gardner v. 
Continental Ins, Co., 101 S.W. 911, 31 
Ky.L. 69; Hey v. Harding, 78 S.W. 
136, 25 Ky.L. 1454; Weber v. Tan- 
ner, 64 S.W. 741, 23 Ky.L. 1107 [mod 
on other grounds 65 S.W. 848, 23 Ky. 
L. 1694]. 

36. Town of Fairburn v. Brantley, 
130 S.E. 67, 161 Ga. 199. 

37. Williams v. Stewart, 20 Miss. 
533; McCamy v. Lawson, 38 Head 
(Tenn.) 256. 


(Tenn.) 256, 25 Am.R. 7753 
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discharging it during that term has been held not 


Effect as to interlocutory decrees. A superse- 
deas to an interlocutory decree, where allowable,*+ 
does not operate as an appeal or writ of error so 
as to bring the cause into the appellate court for 
review;*” the cause remains in the court below,** 
and the effect of the writ is merely to suspend the 
decree until the final hearing.** 


Time of taking effect.4° As an order for a super- 
sedeas is not a supersedeas of itself,4® the order 
has no effect until the writ issues.47 
deas takes effect not at the moment when it is is- 
sued,** but when the proper evidence of its existence 
has been furnished,*® or when the officer who holds 
the process superseded has actual notice of it.°° 


The superse- 


to secure instructions as to its duties, the object 
being to preserve the estate pending litigation, has 


Manlove, 1 Baxt. 
McCamy 
v. Lawson, 3 Head (Tenn.) 256. 


39. McCamy v. Lawson, supra. 
40. McCamy vy. Lawson, supra. 
41. See supra’§ 5. 


42, Blake v. Dodge, 8 Lea (Tenn.) 
465; Redmond v. Redmond, 9 Baxt. 
(Tenn.) 561; McMinnville, ete., R. Co. 
v. Huggins, 7 Coldw. (Tenn.) 217. 


43. Blake v. Dodge, 8 Lea (Tenn.) 
465; Redmond v. Redmond, 9 Baxt. 
(Tenn.) 561; McMinnville, ete., R. Co. 
v. Huggins, 7 Coldw. (Tenn.) 217. 


44. Blake v. Dodge, 8 Lea (Tenn.) 
465; Redmond v. Redmond, 9 Baxt. 
(Tenn.) 561; McMinnville, etc., R. Co. 
v. Huggins, 7 Coldw. (Tenn.) 217. 


45. Commencement and continu- 
ance of supersedeas or stay pending 
appeal or writ of error see Appeal 
and Hrror § 1447. 

Time of issuance see supra § 10. 

46. See supra § 10. 

47. Farris v. State, 33 Ark. 70; 
Ex p. Layton, 6 Ves.Jr. 434, 31 Re- 
print 1131; Ex p. Leicester, 6 Ves.Jr. 
429, 21 Reprint 1128. 

{a] Return of property is not au-_ 
thorized before the issuance of the 
writ of supersedeas. Farris v. State, 
33 Ark. 70. 


48. Runyon v. Bennett, 
(Ky.) 598, 29 Am.D. 431. 


49. Runyon v. Bennett, supra. 


50. Runyon vy. Bennett, supra; 
Keith v. Perlis, 121 N.E. 108, 231 
Mass. 555. 


51. Violation of supersedess or 
stay pending appeal see Appeal and 
HBrror § 1458. 


52. Manhattan Electric Light Co. 
v. Harlem Lighting Co., 18 N.Y.S. 
sya 


[a] Illustration.—Where the or- 
der staying proceedings provided 
“that all proceedings for the collec- 
tion and enforcement of the said judg- 


3s. Fry v:. 


4 Dana 


\ 
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‘SUPERSEDEAS 


[§§ 14-16 


been held not a violation of a supersedéas order in | a proceeding involving the estate.5? 


XI. BONDS** 


{§ 15] Statutes usually require a bond or un- 
dertaking to be given in order to obtain a super- 
sedeas,®* which bond, if the supersedeas is set aside, 
is given the force and effect of a judgment.5® How- 
ever, where execution issues improvidently, it has 
been held that the court will issue a supersedeas 
without recognizance,®? and where a supersedeas 
was allowed without requiring a bond when one 
ought to have been required, and the cause was 
docketed without objection, it has been held that 
the supersedeas will not be dismissed on motion 
made after the lapse of six years from the time of 
- awarding it.°’ The supersedeas bond will not, of 
itself, operate to supersede a judgment;°® and it 
will be presumed that the court approved the bond 
and security before ordering a supersedeas to is- 
sue.°® Although the condition of a bond does not 
conform to the statute, yet, if the bond was effec- 
tual to delay the collection of the execution, it has 
been held that the bond becomes absolute on the 
discharge of the supersedeas®! and may be prose- 
cuted as an obligation at common law;®? and where 
the parties stay execution by illegal proceedings, 
neither the principal nor the surety will be allowed 
to avoid responsibility by reason .of their illegal 


_sedeas bonds.74 


act.&s 

Actions. Actions on supersedeas bonds are gov- 
erned by the rules applicable to actions on bonds 
generally.*4 As a supersedeas bond will not operate 
to supersede a judgment,®* it has been held that a 
petition on a bond must allege that a supersedeas 
was issued®* by the proper officer,®? although it has 
also been held that it is no ground of demurrer to 
a declaration upon such a bond that it does not 
aver the issuance®® and return®® of the supersede- 
as, and that any defects in the bond are matters of 
defense on issue.7° It has also been held unnec- 
essary to set forth the judgment and execution in 
consequence of which the writ was sued out where 
the bond narrates the judgment.*t A petition is 
demurrable where it does not allege that the judg- 
ment has not been paid,’? but an averment that the 
writ was discharged and that defendant in execu- 
tion has not paid the judgment, interest, and dam- 
ages whereby the bond became forfeited has been 
held to be a sufficient averment of damages.‘ Mon- 
ey judgments are sometimes authorized on super- 
Where a bond does not embrace 
attcrney’s fees, none can be recovered in a suit on 
the bond.75 


XII. COSTS76 


[§ 16] As a petition in supersedeas is regarded 
as the commencement of a suit,’7 on its determina- 
tion costs are due to the successful party, in the 
same manner as in any other suit.78 As the assignee 
of a judgment is a proper defendant to a petition 


ment, and all proceedings in which;on and costs. 


Mead v. Christian, 50 


for a supersedeas of an execution issuing thereon,7® 
when he comes in voluntarily as a party and is un- 
successful in resisting the supersedeas, costs may be 
awarded against him.%® 


ers Jones vy. Green, 12 Bush (Ky.) 


the said judgment he Bae as a basis Ala. 561. 
or foundation, shall be staved,” etc. P 
any proceeding for the ultimate en- 57. Ex p. Smith, 4 Ark, 601. 68. Harper. v. Montgomery, 19 
forcement of the judgment, and ot fa] stacy Ga demon Beccod it ap-| Miss. 611. : 
which the judgment is the basis and} pears that a capias ad satisfaciendum 69. ¢ 
foundation, constitutes a contempt,|issued without a sufficient legal affi- Harper v. Montgomery, supra. 
_ although it is not a iret Le eral eet socks was secreting 70. Harper v. Montgomery, supra. 
ing for the collection of the judgment. is property or putting it out of his ; 
Manhattan Hlectric Light Co. v. Har-| hands for the purpose of defrauding 71. Harper vy. Montgomery, supra. 
lem Lighting Co., 18 N.Y.S. 371. his creditors, the court will issue a} 72. McClain y. Starr, (Okl.) 150 
Contempt generally see Contempt ddaedersodn Stent recognizance. | P. 666. 
eee : Sai Pugh v~Joties, 6) Lelen (91 mise Ga ee 
J 53. cy. Old Dennen Trust | va.) 299. ’ , Bh Coe | Miss. 611. 
eae) ae. » L21-Va. E ais 
o., 59. Jones y. Green, 12 Bush (Ky.) 74 See statutory provisions. 
54. Generally see Bonds 9 C.J. p 1. Ris Head v. Lander, 5 Bush (Ky.) | | fal Statute not applicable to pro- 
4 ; ;, Hoskins v. Southern Nat. Bank, | bate court.—A statute authorizing 
m geranting supersedeas pending | 73° 8 w. 786, 24 Ky.L. 2250; Davis v.|money judgments on  supersedeas 


eppeal see Appeal and Error §§ 1420-— 
41. 


55. See statutory provisions. 


ae Lockhart vy. McElroy, 4 Ala. 


[a] Dismissal of supersedeas in 
chancery cause.—In the absence of 
statutory provisions regulating the 
practice on the dismissal of a super- 
sedeas in a pending chancery cause, 
the chancellor may, on such dismiss- 
- al, render a final decree against the 
principal and sureties on the super- 
sedeas bond for the amount of the 
suspended decree, with interest there- 


Kitheart, 10 Ky.Op. 480. 


60. Keith v. Perlis, 121 N.E. 108, 
231 Mass. 409. 


61. Hester y. Keith, 1 Ala. 316, 
62. Hester y, Keith, supra. 
63. Spooner vy. Best’s Exr., 10 Ky. 
Op. 486. 
64 See Bonds §§ 137-240. 
65. See supra text and note 59. 


66. Jones v. Green, 12 Bush (Ky.) 
; Hoskins y. Southern Nat. Bank, 
73 S.W. 786, 24 Ky.L. 2250; Davis v. 
Kckitheart, 10 Ky.Op. 480. 


bonds has been held not to apply to 
proceedings on sttpersedeas in the 
probate court, and a money judgment 
of the probate court on a supersedeas 
bond is void. Randall vy. Wadsworth, 


31 So. 555, 130 Ala. 638. 
Be Green vy. Winston, 1 Ky.Op. 
76. Generally see Costs 15 C.J. p 1. 


77. See supra § 2. 

Shearer v. Boyd, 10 Ala. 279. 
79. See supra § 6. 

80. Eslava v. Farley, 72 Ala. 214. 


For later cases, developments and changes in the law see Annotations, same title and section number, ‘ 


. 
‘ 
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SUPERSTITIOUS USE—SUPERVISE 


\ 


*SUPERSTITIOUS USE. 


SUPERSTRUCTURE. 2 The ordinary meaning of 
the word is any structure® or edifice? built wpon 
something else.® 


In railroad parlance the roadbed® with whatever 
has been constructed upon it.7 The meaning of the 
word has been limited to sleepers, rails, and fasten- 
ings,* in distinetion from the roadbed.® The rails 
in place, it has been said, constitute the superstrue- 
ture resting upon the roadbed. 10 


SUPERVENING."1 


, Coming as something addi- 
tional or extraneous.?2 


Phrases: “Supervening cause,’’!? “supervening eq- 
uity,”+* and “supervening negligence. te 


SUPERVISE.'® To direct;'7 to have charge of, 
with the authority to direct or regulate;18 to in- 
spect;+® to inspect with authority;?° to oversee;?? 
to oversee for direction;?2 to superintend;?? to 
superintend and direct.2* The word does not mean 
to do work in question in detail, but to see that it 


1. See Charities §§ 25, 26. 16. 

¢ visor post; 

2. Assessment of railroad property 

generally see Taxation [87 Cyc 1035 
et seq]. 


3. “Structure” ante. 
4. “Edifice’ 19 C.J. p 1012. 
5. Webster New Int. D. 


“Substructure” distinguished see} APP. 25, 30]. 
Substructure ante. [a] 


6. “Roadbea” 54 C.J. p 848. charge over, 


rection.” 
7 Philadelphia v. Philadelphia,| V- Chicago, M. & 
ete, R. Co., 35-A. 610, 177. Pa. 292; 
297, 34 L.R.A. 564. 19. 


[a] Statutory use see Roadbed 54| v. Heffernan, 38 


C.J. p 848 note 75 [g]. 


8. Philadelphia v. Philadelphia, 
ete., R. Co., 35 A. $10, 177 Pa.St. 292, 
296, 34 L.R.A. 564 [cit Century D.]. 


9. Webster D. [quot Bird v. Com- 
mon Council of City of Detroit, 111 
N.W. 860, 878, 148 Mich. 71; Noire 
County vy. Chicago, etc., R. Co., 41 N. 
W. 246, 25 Neb. 348, 353, 2 L.R.A.| lowa 189 
188]. 21. 


10. San Francisco, ete., R. Co. v. 
State Bd. of Equalization, 60 Cal. 12, 
34 [quot City of Shreveport v. Belt 
Railway Co., 32 So. 189, 190, 107 La. 
785]. 


11. Intervening efficient cause see 
Negligence §§ 489-496. 


12. Webster New Int. D. 
Thaches see Equity §§ 211-252. 


13. Chesapeake & O. Ry. Co. v. 
Crum, 125 S.E. 301, 304, 140 ‘Va. 333. [a] 


see, 

14. Earle Imp. Co. v. Chatfield, 99 
S.W. 84, 85, 81 Ark. 296 [quot Vance 
v. White, 31 S.W.(2d) 853, 855, 180 
Ark. 470; Updegraff v. Marked Tree 
Lumber Co., 103 S.W. 606, 608, 83 Ark. 


Wash. 478)]. 


App. 25, 30]. 


IS Ven Ol bys 


508, 513. 


15. Emmons v. New York & S. Ry. 
Co., 142 A. 676, 677, 108 Conn. 133; 
Fine v. Connecticut Co., 103 A. 901, 
92 Conn. 62€, 630; Schultz v. Tasche, 
165 N.W. 292, 293, 166 Wis. 561. See 
also Negligence §§ 537, 589-545. 


tY;,| 967 EP. io 24, 


See Supervision post; 
Supervisory Control post. 


17. Webster Int. D. [quot State v. | (, 24. 
Chicago, M. & St. P. Ry. Co., 130 N.W. O., 
R 802, 804, 152 Iowa 317]. 25. 


“Direct” as verb see Direct § 3. 


18. Century D. [quot New York L. 
Ins. Co. v. Rhodes, 60 S.E. 828, 4 Ga. 


Similar definition.— 
with the power of di- 
Webster Int. 
St).P.> Ry-=Co., 
N.W. 802, 804, 152 Iowa 317]. 


Webster D. [quot Vantongeren 

NEW... 52556, 
180 (quot Great Northern R. Co. v. 
Snohomish County, 98 P. 924, 927, 48 


“Inspect” 32 C.J. p 928. 


20. Webster Int. 
York L. Ins. Co. v. Rhodes, 60 S.E. 828, 
4 Ga.App. 25, 30]; 
of Des Moines, 157 N.W. 881, 890, 176 


Century D. [quot New York L. 
Ins. Co. v. Rhodes, 60 S.E. 828, 4 Ga. 


“Oversee” 46 C.J. p 1162. 


22. Webster D. [quot Vantongeren 
v. Heffernan, 35 N.W. 52, 56, 5 Dak. 
180; New York L. Ins. Co. v. Rhodes, 
60 S.E. 828, 4 Ga.App. 25, 30; 
Northern R. Co. v. Snohomish County, 
93 P. 924, 927, 48 Wash. 478]; 
of Des Moines, 157 N.W. 
881, 890, 176 Iowa 189. 


Similar definition.— 
with power of direction.” 
Rosenberg v. Lovett, (Tex.) 173 S.W. 


23. Webster D. [quot Vantongeren 
v. Heffernan, 38 N.W. 52, 56, 9 Dak. 35 
161] 180; New York L. Ins. Co. v. Rhodes, . 

‘i 60 S.E. 828, 4 Ga.App. 25, 30; 
v. Chicago, M. & St. P. Ry. Co., 130 36. 
N.W. 802, 804, 152 Iowa 317; 
Northern R. Co. v. Snohomish Coun- [ce]. 
927, 48 Wash. 
Hutchins v. City of Des Moines, 157 37. 
N.W. 881, 890, 176 Iowa 189. 
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is done.?® 


Phrases: “Authority to supervise, govern, regu- 
late and control all common earrier railroalds,’’?® 
and “to supervise the assessment of their respective 
counties.”?7 


Supervised. 
Phrase: “Supervised playground.’’?§ 


Supervising. A word elastic in its nature, de- 
pending in a measure on the character of the busi- 
ness in question.2® “Supervising” fairly excludes 
general or constant manual labor,?° but that one so 
occupied should at all times refrain from any active 
or demonstrative regulation seems unreasonable.3? 
The word does not mean “not working” ;?? on the 
contrary, it means, and is naturally understood to 
mean, taking part in the work in question—“super- 
vising”’ indicates work, not idleness.** 


Phrases: “Office work and supervising only,”%* 
“supervising a dray line only,’”’*® “supervising farm- 
er,”°° “traveling and supervising only.”?7 


“Superintend” synonymous see Su- 
perintend ante. 


Cafferty v. Southern Tier Pub. 
123 N.H. 76, 226 N.Y. 87. 


Von Rosenberg v. 
(Tex.) 173 S.W. 508, 514. 


26. Morgan’s Louisiana & T. R. & 
Ss. S. Co. v. Louisiana Public Service 
Commission, 287 F. 390, 392 [quot 
‘Gulbis (CL kz, ep Be Rn COs Vela Ue ee 
Service Com., 92 S. 143, 151 La. 635] 
oes La. Const. (1921) art 6 


Super- 


Lovett, 


“To have 


D. [quot State 


130 Von Rosenberg v. 


(Tes.) 173 S.W. 508, 514. 


28. McStravick v. Ottawa, 64 Ont. 
L. 275, [1929] 4 Dom.L.R. 492 [aff 63 
Ont.L: 626, (1929).°3. Dom LsRs 3L 76 


29. Business Men’s Assur. Co. of 
pone: v. Campbell, 6 F.(2d) 540, 


Lovett, 


5 Dak. 


30. Business Men’s Assur. Co. of 
America v. Campbell, supra (“we do 
not mean to hold that the term in 
question would include all general 
manual labor usually performed by 
employees or others, and not neces- 
sary to the direction ‘and regulation of 
the work or task in hand’’). 


31. Business Men’s 
America v. Campbell, supra (super- 
vising a. general farm implement 
business means to supervise all of 
its activities, and may include “de- 
monstrative direction” and “regula- 
tion” in selling, assembling, and 
teaching the use of farm implements). 
See also Accident Insurance § 65 note 
13 [g] (5), § 81 note 47. 


32. Schmidt v. American Mut. Ace. 
Assoc., 71 N.W. 601, 96 Wis. 304, 309. 


oe ovron | , 88 Schmidt v. American Mut. Ace. 


Assoc., supra. 


D. [quot New 
Hutchins v. City 


Assur. Co. of 


Great 
Hutch- 


34 Business Men’s Assur. Co. of 
America, 6 F.(2d) 540. 


See Accident Insurance § 65 
note 13 [g] (5). 


See Accident Insurance § 81 
note 47, § 87 note 69 [e], § 90 note 81 


478]; - 
See Accident Insurance § 88 
note 75 [b]. 


*By CHARLES REZNIKOFF (Superstitious Use—Suum Cuique Incommodum Ferendum Est Potius 
Quam De Alterius Detrahendum inclusive). 


1164 [60 C.J.] 

SUPERVISION.?® Act of overseeing,*® or su- 
pervising;*° having general oversight of, especially 
as an officer vested with authority ;*! inspection ;*” 
oversight ;4* superintendence.44 “Supervision” im- 
plies oversight and direction.*® The word does not 
necessarily exclude all manual labor.4® “Supervi- 
sion” is also, it has been said, commonly used to des- 
ignate the jurisdiction of a higher court over an 
inferior one,**? especially when referring to the ac- 
tions of the latter in probate matters.*§ 


General supervision implies more than a mere pow- 
er to advise and suggest;#® as modifying the au- 
thority conferred by a statute, such authority of 
“general supervision” has been held to be not reg- 
ulative in character.”° 


Phrases: “General supervision and jurisdiction of 
such common earriers,’”’®! “general ‘supervision of 
all public business relating to public lands,’ ”°? “gen- 
eral supervision of all railroads in the state oper- 


Su- 
Su- 


38. See Superintendence ante; 49. 
pervise ante; Supervisor post; 


pervisory Control post. 
Other cross references: 


SUPERVISION—SUPERVISOR 


Great Northern R. Co. v. Sno- 
homish County, 93 P. 924, 48 Wash. 
478, 485 [foll Vantongeren v. Heffer- 
nan, 38 N.W. 52,\5 Dak. 180; 


ated by steam,”** “general supervision of all rail- 
roads operated by steam in the state,”** and “gen- 
eral supervision over assessors and county boards 
of equalization.”®® 


Other phrases: “Exclusive supervision, manage- 
ment, and control 6f the publie schools,”** “office 
work and supervision only,”** “official supervi- 
sion,”®§ “proprietor of a grist mill—supervisior 
only,”®® “subject to the supervision of the district 
judge,”°° “supervision and use of waters of the 
state,”®1 “supervision, management, and control,”®? 
“supervision of instruction,”°? “supervision of the 
waters of the state,”** “supervision only,”’®> “super- 
vision over. all public utilities operating within the 
limits of the’ city,”’°* “under state supervision,”’®7 
and “under the supervision and control of the said 
surveyor.”®§ 


SUPERVISOR.°® One who supervises;7° an in- 
spector;7! an overseer;’* a superintendent ;‘* one 


vision of instruction in the public 
schools shall be vested in a board of 
education, as authorizing no more 


State v.| than a general oversight over the 


’ Charities §§ 79-82; Counties § 106 
(officers); Courts § 445; Hospitals 
§§ 7-9, § 24 (officers); Inspection see 
32 C.J. p 929 et seq.; Insurance §§ 
11-43; Master and Servant § 643 
(servants), §§ 1521, 1551. (contrac- 
tors); Municipal Corporations §§ 288— 


326; Powers § 131 (execution); Pris- 
ons §§ 7-10; Public Utilities §§ 68— 
164; Receivers §§ 168-173; Refer- 


ences § 146 (referees); Religious So- 
cieties §§ 189-196; Schools and School 
Districts § 21 (private schools), §§ 
129-247 (public schools); Taxation 
[37 Cye 1073 (assessments)]; Trusts 
' [89 Cye 315 (trustees)]; Toll Roads 
[388 Cye 391]; Warehousemen [40 Cyc 
404]; Waters [40 Cyc 784 (water 
companies), 814-816 (irrigation) ]; 
Wharves [40 Cyc 896]. 


39. Webster D. [quot State v. Fre- 
mont, ete., R. Co., 35 N.W. 118, 22. Neb. 
313, 328; In re James, 123 A. 385, 387, 
97 Vt. 362; Great Northern R. Co. 
v. Snohomish County, 93 P. 924, 48 
Wash. 478, 485]. 


gene Brace v. Solner, 1 Alaska 361, 


41. Brace v. Solner, supra. 


42. Webster D. [quot State v. Fre- 
‘mont, ete., RR.) Co:,. 35 .N. WwW, 11:8; 22 
‘Neb. 313, 328; In re James, 123 A. 385, 
3887, 97 Vt. 362; Great Northern R. 
Co. v. Snohomish County, 93 P. 924, 
48 Wash. 478, 485]; Brace vy. Solner, 
1 Alaska’ 361, 367. 


43. Webster Int. D. [quot In re 
James, 123 A. 385, 387,-97 Vt. 362]; 
Brace v. Solner, 1 Alaska 361, 367. 


“Oversight” 46 C.J. p 1162. 


4%, Webster D. [quot State v. Fre- 
etc." Re 160.42 8baNW. 11822 
Neb. 313, 328;  In,re James, 128 A. 
385, 387, 97 Vt. 362; Great Northern 
R. Co. v. Snohomish County, 93 P. 
924, 48 Wash. 478, 485]; Brace vy. 
Solner, 1 Alaska 361, 367, 


“Superintendence” ante. 


45. McCarthy v. Board of Super- 
visors of Merced County, 115 P, 458, 
15 Cal.App. 576. 


46. See Accident Insurance § 65 
note 13 [g] (5), § 81.note 47; Su- 
pervising ante. 

47. Inre McIntyre, 1 Alaska 78, 79. 


‘48. In re McIntyre, supra. 


Fremont, etc, R. Co., 35 N.W. 118, 22 
Neb. 313]. 


fe In re James, 123 A. 385, 97 Vt. 
62. 


[aj] “Regulation” distinguished.— 
In re James, 123 A., 385, 97 Vt. 362 
(construing Laws [1923] No. 91). 


“Regulation” 53 C.J. p 1177. 


51. In re James, 123 A. 385, 387, 
OT Vite 362, 


52. Vantongeren v. Heffernan, 38 N. 
W. 52, 56, 5 Dak. 180 (construing Rev. 
St. U. S. § 441 as conferring the pow- 
er to oversee all the acts of local of- 
ficers for their direction, namely, to 
supervise their acts for the purpose 
of correcting the same, any less pow- 
er making the “supervision” an idle 
act, a mere overlooking, without pow- 
er of correction or suggestion). 


53. State v. Chicago, M. & St. P. 
Ry. Co., 130 N.W. 802, 152 Iowa 317 
(construing Iowa Code § 2112). b 


54. State v. Fremont, etc., R. Co.. 
385 N.W. 118, 22 Neb. 313 (construing 
Act March 31 [1887] § 17 as confer- 
ring the power of overseeing, inspect- 
ing, and superintending for the pur- 
poses of carrying into effect the pro- 
visions of the act). 


55. Great Northern R. Co. v. Sno- 
homish County, 93 P. 924, 48 Wash. 
478 (construing L. [1905] p 225 e 
115 § 2 subd 2). 


56. Brace v. Solner, 1 Alaska 361, 
366 (construing Act of June 6, 1900, 
ce 786 [31 U.S.St.atL. 520] § 202). 


57. Business Men’s Assur. Co. of 
America, 6 F.(2d) 540, 


58. Dickey County v. Denning, 103 
N.W. 422, 428, 14 N.D. 77 (construing 
Rev. Codes [1899] § 652). 


59. See Accident Insurance § 88 
note 75 [a] 


60. In re McIntyre, 1 Alaska 73, 78 
(construing Organic Act § 5 [23 U.S. 
Stiathiy24 cc by). 


61. Farm Inv. Co. v. Carpenter, 61 
P. 258, 9 Wyo. 110, 87 Am.S.R. 918, 50 
sae 747 (construing L. [1890-91] 
c 8). 

62. Brace v. Solner, 1 Alaska 361, 
367 (words “broad in their meaning”), 


63. State v. Bronson, 21 S.W. 1125, 
115 Mo. 271, 278 (construing Const. 
art 11 § 4, providing that the super- 


matters of instruction). 


64. Farm Inv. Co. v. Carpenter, 
61 P. 258, 9 Wyo. 110, 87 Am.S.R. 918, 
50 L.R.A. 747 (construing Const. art 
8 § 2 as authorizing official action, 
administrative rather than judicial in 
its fundamental character, although 
as a necessary incident thereto, there 
is involved quasi judicial authority). 


65. See Accident Insurance § 61 
note 87 [a] (2). 


66. Cutrona v. City of Wilmington, 
127 A. 421, 427, 14 Del.Ch. 434 (con- 
struing 26 Del. L. c 206 as not confer- 
ring the right to grant or refuse a 
franchise, permit, or other right to 
use the streets). 


67. Long Island R. Co. v. State 
Dept. of Labor, 177 N.E. 17, 22, 256 
N,Y. 498 (construing Const. art 
7 § 14, providing for the elimina- 
tion of grade crossings; “under its 
power of ‘supervision’ it [the state] 
may direct ‘that the work proceed 
in a manner that will reasonably 
tend to promote efficiency and di- 
minish danger of delay and inter- 
ruption. A narrower definition of 
the term ‘supervision’ would defeat 
the purpose of the constitutional 
amendment’”’), 


68. McCarthy v. Board of Super- 
visors of Merced County, 115 P. 458, 
459, 15 Cal.App. 576 (construing Pol. 
Code § 4041 subd 4). 


69. See also Supervise ante: 
pervision ante; 
post. 

Other cross references: 

Counties § 92; Elections §§ 68-75; 
Evidence § 70 (presumption as to 
acts); Highways §§ 51-54; Paupers 
§§ 10-30 (officers in charge of); Re- 
wards § 11 (offer of). 


70. Century D.; Webster D. [both 
quot New York L. Ins. Co. v. Rhodes, 
60 S.E. 828, 4 Ga.App. 25, 30]. 


71. Century D.; Webster D. [both 
quot New York Life Ins. Co. v. 
Rhodes, supra]. 


“Inspector” 32 C.J. p 939. 


72. Century D.; Webster D. [both 
quot New York L. Ins. Co. v. Rhodes 
60 S.Ey 828, 4 Ga.App..25,.30]. 0-0 0” 


“Overseer” 46 C.J. p 1162. 
73. Century D.; Webster D [both 


Su- 
Supervisory Control 


For later cases, developments and changes in the law see Annotations, same title and section number. 


iia Secs 
% 


ea ad 


enw. ee oF. 


having authority over others.74 The word may im- 
port a general agent.75 


SUPERVISORY CONTROL.”*® A phrase, it has 
been said, commonly used to designate the juris- 
diction of a higher court over an inferior one,” es- 
pecially when referring to the actions of the latter 
in probate matters.*8 


SUPER VISUM CORPORIS. Literally, “upon 
view of the body.’’*® 


SUPPLEMENT.*®® [§ 1] A. As Noun.8! A word 
of several meanings,’? the ordinary meaning of 
which is a part added to or a continuation of;8* a 
supplying by addition of what is wanting;’* that 
which fills up, completes or makes an addition to 
something already organized, arranged or set 
apart;®° that which supplies a deficiency®® or meets 
a want;®* and hence a store,®® or a supply.®® 


Phrases: “Further supplement to an act enti- 


SUPERVISOR—SUPPLEMENTAL 


/ 
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tled,”®® “supplement to an act,”®1 “that the act to 
which this is a supplement . . 57702! ande “this 
contract to become a supplement to your contract. 
with the Alabama state highway department.”9# 


In respect of book or paper the term may be em- 
ployed as designating something added to the book 
or paper to make good its deficiencies or correct its 
errors.°* The word is sometimes used as a syno- 
nym of “appendix.”® 


Phrase: “The American Magazine Supplement.’’?® 


[§ 2] B. As Verb. To add to;®? to fill up by, 
additions;°§ to fill the deficiencies of.9? 


SUPPLEMENTAL.! Serving to supply what is. 
lacking;? supplementary;* supplying a defect in 
something that precedes. The term signifies some- 
thing added to supply defects in the thing to which 
it is added, or in aid of which it is made;® some- 


quot New York Life Ins. Co. v, 
Rhodes, 60 S.E. 828, 4 Ga.App. 25, 30]. 


“Superintendent” ante. 


74. Cafferty v. Southern Tier Pub. 
Co., 123 N.E. 76, 226 N.Y. 87. 


75 NO Way COLK i, Lia pe INnSe Cor Vi. 
Rhodes, 60 S.E. 828, 4 Ga.App. 25. 


“General agent” see Agency § 221 
et seq. 


76. See also Supervise ante; 
pervision ante; Supervisor ante. 


Over appointment of new trustee 
see Trusts [39 Cyc 276]. 


77. In re McIntyre, 1 Alaska 73, 
79. See Courts §§ 445, 446. 


78. In re McIntyre, supra. 


79. Black L. D. See Coroners § 
19: 


80. See also Supplemental post; 
Supplementary post. 


Sl. Handbill as not supplement 
see Handbill note 62 [a]. 


g2. Pettus v. Dudley Bar Co., 118 
So. 153, 218 Ala. 163. 


83. Webster D. [quot State v. Wy- 
andot County, 16 OhioCir.Ct. 218, 221, 
9 OhioCir.Dec. 90]. 


84. Jersey City v. Borst, 101 A. 
1033, 90 N.J.Law 454; Rahway Sav. 
Inst. v. Rahway, 20 A. 756, 53 N.J. 
Law 48, 51. 


[a] Broad enough to “cover every 
species of amendatory legislation 
which goes to complete the legisla- 
tive scheme.’ Rahway Sav. Inst. v. 
Rahway, 20 A. 756, 53 N.J.Law 48, 51. 


Su- 


“Amendment”’ compared see 
Amendatory note 68 [c]. 
85. Webster D. [quot State v. 


Bowker, 205 P. 961, 964, 63 Mont. 1 
(omitting ‘fills up’); State v. Wyan- 


dot County, 16 OhioCir.Ct. 218, 221, 
9 OhioCir.Dec. 90]. 
[a] Similar definition.—“That 


which fills up or completes something 
already organized, arranged or set 
apart specifically.””’ Webster D. [quot 
Lancaster Intelligencer v. Lancaster 
County, 9 Pa.Dist. 392, 394]. 


86. Webster D. [quot State v. Wy- 
andot County, 16 OhioCir.Ct. 218, 221, 
9 OhioCir.Dec. 90]. 

87. Webster D. [quot Lancaster In- 
telligencer v. Lancaster County, 9 Pa. 
Dist. 392, 394]. 

gs. Webster D. [quot Lancaster 
Intelligencer v. Lancaster County, su- 
pra]. 

“Store” ante. 


89. Webster D. [quot Lancaster 
Intelligencer v. Lancaster County, 9 
Pa.Dist. 392, 394]. 


“Supply” post. 


90. Jersey City v. Borst, 101 A. 
1033, 90 N.J.liaw 454. 


91. Baltimore City Home for In- 
curables v. Bruff, (Md.) 153 A. 403, 
407 (the natural and obvious meaning 
of the term in the title to a pending 
legislative bill to amend a subsisting 
statute is that something is to be in- 
corporated in the statute by way of 
addition, completion, or extension so 
as to supply a deficiency or meet a 
want). . 


. 92. Rahway Sav. Inst. v. Rahway, 
20 A. 756, 53 N.J.Law 48, 51, 


93. Pettus v. Dudley Bar Co., 118 
So. 153, 154, 218 Ala. 163 (as used, 
“supplement” extended or made ap- 
plicable the original contract). 


94. Webster D. [quot Lancaster 
Intelligencer v. Lancaster County, 9 
Pa.Dist. 392, 394]. 


[a] Similar definition—‘A part 
added to, or isSued as-a continuation 
of, a book or paper, to make good its 
deficiencies or correct its errors.” 
Webster New, Int. D. [quot State v. 
Bowker, 205 P. 961, 964, 63 Mont. 1]. 


Newspaper supplement see infra 
text and note 96. 


95.. Webster D. [quot State v. 
Wyandot County, 16 OhioCir.Ct. 218, 
221,..9 OhioCir.Dee:: 90]. 


“Appendix” 4 C.J. p 1376. 


96. Star Co. v: Colver Pub. House, 
141 F. 129 (a supplement or addition 
to the usual issue of a newspaper, con- 
taining matter the general character 
of which is, or aims to be, similar to 
that published in a magazine). 


97. Webster D. [quot Miller v. Mil- 
ler, 21 OhioCir.Ct.N.S. 181, 185; Lan- 
caster Intelligencer v. lLancaster 
County, 9 Pa.Dist. 392, 394]. 


[a] Similar definition.—‘“To add 
something to.’”’ Webster New Int. D. 
[quot People ex rel. Astor Trust Co. 
vy. State Tax Commission, 160 N.Y.S. 
854, 858, 174 App.Div. 320]. 


98. Webster D. [quot Miller v: Mil- 
ler, 21 OhioCir.Ct.N.S. 181, 185; Lan- 
caster Intelligencer v. Lancaster 
County, 9 Pa.Dist. 392, 394]. 


[a] Similar defnition.—‘To fill up 
or supply by additions.” Webster 
New Int. D. [quot People ex rel. As- 
tor Trust Co. v. State Tax Commis- 


ye 160 N.Y.S. 854, 858, 174 App.Div. 


99. Webster New Int.. D. [quot 
People ex rel. Astor Trust Co. v.. 
State Tax Commission, supra]. 


1. See Supplement ante; 
mentary post. 1 
Supplemental: 


Abstract see Appeal and Error §§& 
2097-2102. 


Act see Statutes § 421 et seq. 
Affidavit see Attachment § 1045. 
Bill: 
In nature of bills of review see Eq- 
uity § 887 
Process on see Equity § 360. 

Brief see Appeal and Error § 1599. 
Case or statement see Appeal and Hr- 
ror § 2053. : 
Motion see Criminal Law § 273414; 

New Trial § 330. 
Pleading: 
Generally see Pleading §§ 791-810. 
See also Divorce §§ 309-313; Par- 
tition § 368; Replevin § 206. 


a ay of defense see Pleading § 


Supple- 


Answer see Pquity §§ 645-652; 
Pleading §§ 801-805; Garnish- 
ment §§ 448, 449. 

Bill see Equity §§ 658-668. 

Complaint see Abatement and Re- 
vival § 509; Bastards § 106, 
Pleading §§ 795-800. 


Be ates Admiralty § 192; Salvage 


Petition see Abatement and Revival 
§ 509; Pleading §§ 795-800. 
Reply see Pleading § 807. 
Proof see Ejectment §§ 274-275, 
Report see References § 182. 
Return see Appeal and Error § 2152.. 
Statement see Criminal Law § 2146. 
poe ae see Appeal and Error § 


2. Webster New Int. D. [quot State 
v. Bowker, 205 P. 961, 964, 63 Mont. 1; 
People ex rel. Astor Trust Co. vy. State 
Tax Commission, 160 N.Y.S. 854, 858, 
174 App.Div. 320]. 


3. Webster New Int. D. [quot Peo- 
ple ex rel. Astor Trust Co. v. State 
Tax Commission, 160 N.Y.S. 854, 858, 
174 App.Div. 320]. 


4. Anderson L. D. [quot Miller v. 
Miller, 21 OhioCir.Ct.N.S. 181, 185]. 


5. Rapalje & L. L. D. [quot Lan- 
easter Intelligencer v. Lancaster 
County, 9 Pa.Dist. 392, 394]. 


1166 [60 C.J.] 


thing added to supply what is wanted;® something 
additional;? that which is added to a thing to com- 
plete it;’ that which supplies a deficiency or meets 
a want.® It is that which supplies a deficiency, adds 
to, or completes, or extends that which is already in 
existence, without changing or modifying the orig- 


inal.!° 


Phrases: “An act supplemental to an act,’’?1 “shall 
be construed as supplemental to,”!? “supplemental 
assessment,”’!® “supplemental instrument,”** “sup- 
plemental mortgage,”'® “supplemental petition,”*® 


. and “supplemental statutes.”+? 


6. Webster Int. D, [quot McCleary 
Vv. Babcock, supra]. 


7. Webster Int. D. [quot McCleary 
v. Babcock, 82 N.E. 453, 455, 169 Ind. 
228). 


sg. Anderson Ll. D. [quot Miller v. 
Miller, 21 OhioCir.Ct.N.S. 181, 185]; 
Bouvier L. D. [quot State v. Day, 123 
N.E. 402, 403, 189 Ind. 243; People ex 
rel. Astor Trust Co. v. State Tax 
Commission, 160 N.Y.S. 854, 858, 174 
App.Div. 320]. 


9. Webster D. [quot Loomis v. 
Runge, 66 F. 856, 859, 14 C.C.A. 148]. 


10. McCleary v. Babcock, supra 
[quot State v. Day, 123 N.EH. 402, 403, 
189 Ind. 243]. See First State Bank 
of Shelby v. Bottineau County Bank, 
185 P. 162, -164, 56 Mont. 363, 8 A.L-R. 
631 (a supplemental act is one de- 
signed to improve an existing statute, 
by adding something thereto without 
changing the original text). 


11. State v. Day, 123 N.E. 402, 403, 
189 Ind. 248; McCleary v. Babcock, 
82 N.H. 453, 456, 169 Ind. 228, 233. 


12. State v. Bowker, 205 P. 961, 
964, 63 Mont. 1 (as used, an addition 
to the legislative enactments already 
existing). 

13. City of Chicago v. Willoughby, 
94 N.E. 513, 515, 249 Ill. 249. 


14. People ex rel. Home Mortgage 
Inv. Co. of New York v. State Board 
Ofprax “Com rs, L69 iN. Y.-S... 9.783) 9805 
Sie mee 699 (construing Tax L. 
§ 2 5 


15. People ex rel. United States 
Title Guaranty Co. v. State Tax Com- 
mission, 129 N.E. 222, 223, 230 N.Y. 
102 (construing Tax L. § 255, a mort- 
gage that does not correct or perfect 
any error or omission, nor one that 
is made ‘pursuant to some provision 
or covenant” contained in an exist- 
ing mortgage, namely, in fulfillment 
of some obligation to give or to ac- 
cept it, nor a supplemental instru- 
ment imposing a lien upon property 
‘not originally covered or described 
in” the mortgage first recorded, is 
not a supplemental mortgage within 
the exceptions of the:statute); Peo- 
ple ex rel. Astor Trust Co.- v. State 
Tax Commission, 160 N.Y.S. 854, 858, 
174 App.Div. 320 [quot Hygienic Ice 
& Refrigerating Company v. Fra- 
ney, 127 N.Y.S. 30, 33, 142 App.Div. 
143] (both construing Tax L. § 255, 
“a supplemental mortgage contem- 
plates something to which it is sup- 
plemental; it is not the primary and 
only mortgage’’). 


16. Thompson y. Commissioner of 
Internal Revenue, 28 F.(2d) 247 (a 
supplement, something in addition to, 
a statement of ‘further facts relied 
upon in said [original] petition”). 

17. First Bank of Shelby v. Botti- 
neau County Bank, 185 P. 162, 164, 56 
‘Mont. 363, 8 A.L.R. 631 (include every 
species of amendatory legislation 


SUPPLEMENTAL—SUPPLY 


wanted. 


SUPPLEMENTARY.1® Added to supply what is 


Phrases: “Supplementary agreement,”?° and “sup- 
plementary appropriation bil 


SUPPLETORY OATH.?? - 


1 9921 


SUPPLICAVIT. A writ issuing out of the king’s 


bench or chancery for taking sureties of the peace.?* 


SUPPLY or SUPPLIES. 
The act of furnishing with what is wanted,”° or that 
which is or can be supplied,?® or that which is sup- 


[§ 1] A. As Noun.?4 


plied,?7 or as sometimes defined as that which sup- 


which goes to complete a legislative) Lien for see Agriculture § 63; 


scheme). See also supra text and 


note 11. 


18. See Supplemental ante, 


Supplementary proceedings: 

Defined see Actions § 36. 

Generally see Executions §§ 927-1099. 

Abatement or survival of see Abate- 
ment and Revival § 420. 

Indictment for false statement in see 
Perjury § 128. 

In justices’ courts see Justices of the 
Peace § 366. 

Judicial notice of records in see Evi- 
dence § 1919. 

Jury in see Juries § 84. 

Ouster of jurisdiction of equity by 
see Creditors’ Suits § 10. 

Receiver in: 
Appointment of see Receivers § 7. 
Preference to action by see Trial 

[38 Cye 1287]. 

Right of to attack conveyance see 
Fraudulent Conveyances § 126. 
Removal of see Removal of Causes 

§ 25. 


Review of decision in see Appeal and 
Error § 417. 


er to see Constitutional Law § 
586. 


Stay of see Bankruptcy §§ 156, 616. 


19. Webster D. [quot Lancaster 
Intelligencer v. Lancaster County, 9 
Pa.Dist. 392, 394]. 


20. Wescott v. Mitchell, 50 A. 21, 
95 Me. 377, 383 (as used to designate 
an agreement, “supplementary” well 
comports with the idea of new provi- 
sions; where a liability is created 
where none existed before, this is 
rather “supplementary” than “explan- 
atory”’). 


21. State v. Bond, 118 S.E. 276, 281, 
94 W.Va. 255 (construing Const. art 
6 § 51, known as the “Budget Amend- 
ment’, an appropriation bill held to 
be a “budget bill” and not a “sup- 
plementary appropriation bill’), 


22. See Oaths and Affirmations § 2. 


23. 4 Blackstone Comm. p_ 253. 
See Prather v. Prather, 4 S.C.Eq. 33 
(supplicavit awarded). 


24. Supplies: 


“Equipment” distinguished see 
j animong 20 C.J. p 1301 note 53 
al. 


Hxemptions §§ 68-73. 
Liability for: 
Generally see Husband and Wife 
§ 562; Shipping §§ 411, 413, 414. 
On contractor’s bond see Highways 
§ 353; Municipal Corporations §§ 
2546-2548; Schools and School 
Districts § 557; States § 292; 
United States [89 Cyc 738-742]. 


Chat- 
tel Mortgages § 399; Landlord and 
Tenant §§ 1471-1473, 1487, 1488; 


Liens § 38; Logs and Logging § 
171; Maritime Liens §§ 28-65; 
Mines and Minerals § 846; Munici- 
pal Corporations §§ 2620-2629; Rail- 
roads §§ 615-640. 


Mortgage on see Railroads §§ 681, 713. 
ae of claims for see Receivers 
§ 482. 


Paupers §§ 100-103, 200, 201. 
Purchase of: 


Generally see Clerks of Courts § 
76; Prisons § 36. ; 


Compensation. or reimbursement 
for see Sheriffs and Constables § 
1192. 


Contracts for see Admiralty §§ 88, 
89; Municipal Corporations §§ 
2120-2259; Schools and School 
Districts §§ 504-619. 


Seamen §§ 119-127, 369-376, 
Supply of: 

Electricity §§ 28-34, 

Gas §§ 23-33, 


Water: 
Sees: see Waters [40 Cyc 764— 
For irrigation see Waters [40 Cye 
829-837]. 
MAIS 2 eae Municipal Corporations 
25. Webster D. [quot In re Hazle 


Tp., 6 Kulp (Pa.) 491, 493]; 
v. Bridgeport Mach. Co., 
App.) 33 S.W.(2d) 787, 789. 


26. Standard D. [quot Northern 
Pac. Ry. Co. v. Sanders County, 214 
BP. 596, 599, 66 Mont. 608; Fuller v. 
Schrenk, 68 N.Y.S. 781, 58 App.Div. 
222, 227]; Strickland y. Stiles, 33 S.E. 
85, 107 Ga, 308, 310. 


27. Century D. [quot Northern 
Pac. Ry. Co. v. Sanders County, 214 
P. 596, 599, 66 Mont. 608; Common- 
wealth ex rel. vy. Cloud. 19 Pa.Dist. 
299, 300 (in the plural)]; Imperial 
D. [quot Fuller v. Schrenk, 68 N.Y. 
S. 781, 58 App.Div. 222, 228]. 


[a]. “Materials” distineuished.— 
(1) “Materials” is not synonymous, 
but much narrower than “supplies.” 
The latter may include materials, but 
it may and does include much else 
that cannot be said to be “materials.” 
Gary Hay & Grain Co, v. Carlson, 255 
P. 722, 79 Mont. 111. (2) “Supplies” 
is used to designate things, other 
than labor, consumed in, but which 
do not become a physical part OL seas 
structure as distinguished from “ma- 
terials,” generally used to designate 
those things which do become a phys- 
ical part of the structure. Hurley- 
Mason Co, v. American Bonding Co., 
140 P. 575, 576, 79 Wash. 564, L:R.A. 
1915B 1131, Ann.Cas.1916A 948. (3) 
The general meaning of “supplies” as 
furnished to a mining or manufactur- 


Clayton 
(Tex.Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


SUPPLY 


plies a want;° and hence an amount sufficient for 
a given use or purpose,*® anything yielded or af- 
forded to meet a want,?° means of provision or re- 
hief,*+ sufficiency for use or need,°? sufficiency of 
things for use or want,?* especially the food, and 
the like, which meets the daily necessities of an army 
or other large body of men.*4 


Supplies. “Supply” is used chiefly in the plural 
—*supplies,”** and has been variously defined as 
meaning accumulated stores reserved for distribu- 
tion;*® available aggregate of things needed or de- 
manded;*" available aggregate of things needed or 
demanded in amount sufficient for a given use or 
purpose ;** necessaries collected and held for dis- 
tribution and use;*® quantity of something fur- 
nished or on hand;*°? quantity of something sup- 
plied or on hand;*! stock,*? store,*? or stores;*4 
such stores of food, ete., as are kept on hand for 
daily use;*#*> such things as are used to meet a 
want.*® The ordinary meaning of “supplies” in its 
general and accepted use is such as to include goods, 
wares, and merchandise of almost every kind and 
nature, whether used in the household or on the 
farm, or in any sort of productive or constructive 
work requiring the labor or service of men or ani- 
mals or machinery.*? 


ing company is supplies furnished for 


Schrenk, 68 N.Y.S. 
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Two senses in respect of material things. When 
applied to material objects the terms “supply” and 
“supplies,” in their more general signification, em- 
brace anything required or furnished to meet a 
need;** in their restricted sense the terms may 
be employed to designate any substance that is 
consumed with its use.*9 Where articles are totally 
used up in the usual and ordinary performance of a 
contract, so that nothing remains in excess of nor- 
mal salvage, they lose their identity as tools, ap- 
pliances, implements, and machinery and are inelud- 
ed within the broader definition of “supplies.’®° . 


Particular applications. In construing various 
enactments or instruments the terms “supply” or 
“Supplies” have been held applicable to articles for 
the “slop chest” of a vessel,®! articles which a boat 
may find it necessary to purchase for consumption 
and use on a voyage,°? board furnished by a land- 
lord to a tenant,®>* cash advanced,°* coal as fuel for 
a steam shovel,®® cotton for bedding,®*® electricity,>™ 
flour, meat, butter, barley, hay, consumed by men 


‘or teams during the progress of the work in ques- 
tion,®® gasoline and oil furnished drivers of trucks,®® 


groceries.and provisions supplied to employees,®° 
horses, wagons, carts, or labor indiscriminately,®? . 
labor and materials in repairing trucks,®? light and 


781, 58 App.Div.,;ern Pac. Ry. Co. v.. Sanders County, 


the purpose of operation as distin- 
guished from materials furnished for 
original construction. Building Sup- 
plies Co. v. Willcox, 284 F. 113, 114. 
(4) “Materials” has a different mean- 
ing. Captain Charles V. Gridley 
Camp No. 104, United Spanish War 
Veterans y. Board of Sup’rs of Butte 
County, (Cal.App.) 277 P. 500, 98 Cal. 
App. 585. 
“Material” 39 C.J. p 1385. 


28. Webster D. [quot People v. 
Pullman’s Palace Car Co., 51 N.E. 664, 
175 Ill. 125, 155, 64 L.R.A. 366; North- 
ern Pac. Ry. Co. v. Sanders County, 
214 P. 596, 599, 66 Mont. 608; Com- 
monwealth ex rel. v. Cloud, 19 Pa. 
Dist. 299, 300 (in the plural)]. 


29. Standard D. [quot Fuller v. 
Schrenk, 68 N.Y.S. 781, 58 App.Div. 
222,227); Strickland v. Stiles, 33 _S. 
E. 85, 107 Ga. 308, 310; Waymart Wa- 
Bes Co. v. Waymart, 4 Pa.Super. 211, 

" [dees 


fal Primary meaning.—Waymart 
EAA AA vag v. Waymart, 4 Pa.Super. 
211,220. 


30. Farmers’ L. & T. Co. v. New 
York, 17 N.Y.Super. 80, 89; Clayton 
v. Bridgeport Mach. Co., (Tex.Civ. 
App.) 33 S.W.(2d) 787, 789. 


[a] In public charters.—Although 
it may be conceded that in a broad 
etymological sense the word “supply” 
embraces anything which may be fur- 
nished to meet the need of any par- 
ticular department of the city or its 
inhabitants, it is manifest that the 
use of such word in public charters 
was not intended to be construed in 
terms as broad as its etymological 
sense. Gleason vy. Dalton, 51 N.Y.S. 
337, 28 App.Div. 555, 557. 


31. Bouvier Ll. D.; Century D. 
[both quot Northern Pac. Ry. Co. v. 
Sanders County, 214 P. 596, 599, 66 
Mont. 608]. 


32. Century D. [quot Northern 
Pac. Ry. Co. v. Sanders County, su- 
pra]. 

33. Imperial D. [quot Fuller v. 

[60 C. J.—67] 


222, 228]; Webster D. [quot People v- 
Pullman’s Palace Car Co., 51 N.E. 
664, 175 Til. 125, 155,64". RA. 3665 
Northern Pac. Ry. Co. v. Sanders 
County, 214 P. 596, 599, 66 Mont. 608]. 


34. Webster D. [quot People v. 
Pulilman’s Palace Car Co., 51 N.H. 664, 
175 Ill. 125, 155, 64 L.R.A. 366]. 


35.. Webster New Int. D. 
Northern Pac. Ry. Co. v. Sanders 
County, 214 P. 596, 599, 66 Mont. 608]; 
mo re Hazle Tp., 6 Kulp (Pa.) 491, 


36. New Standard D. [quot North- 
ern Pac. Ry. Co. v. Sanders County, 
214 P. 596, 599, 66 Mont. 608]; Brick- 
er v. Rollins & Jarecki, 173 P. 592, 
593, 178 Cal. 347. 


37. Standard D. [quot Fuller v. 
Schrenk, 68 N.Y.S. 781, 58 App.Div. 
222, 227]; Strickland v. Stiles, 33 S. 
E. 85, 107 Ga. 308, 310; Clayton v. 
Bridgeport Mach. Co., (Tex.Civ.App.) 
33 S.W.(2d) 787, 789. 


38. New Standard D. [quot North- 
ern Pac. Ry. Co. y. Sanders County, 
214 P. 596, 599, 66 Mont. 608]. 


39. Century D. [quot Northern 
Pac. Ry. Co. v. Sanders County, 214 
P. 596, 599, 66 Mont. 608]; Boston 
Blower Co. v. Carman Lumber Co., 
26 S.E. 390, 94 Va. 94, 99. 


40. Imperial D, [quot Fuller v. 
Schrenk, 68 N-Y.S. 781, 58 App.Div. 
222, 228}. 

41. Century D. [quot Northern 
Pac. Ry. Co. v. Sanders County, 214 
P. 596, 599, 66 Mont. 608]. 

42, Century D. [quot Northern 
Pac. Ry. Co. v. Sanders County, su- 
pra]. 

“Stock” ante. 


43. Century D.; New Standard D. 
[both quot Northern Pac. Ry. Co. v. 
Sanders County, 214 P. 596, 599, 66 
Mont. 608]. 


“Store” ante. 


44. Bouvier L. D.; Century D.; 
Webster New Int. D. [all quot North- 


[quot 


214 P. 596, 599, 66 Mont. 608]. 
“Stores” ante. 


45. Conner y. Littlefield, 15 S.W. 
217, 79 Tex. 76, 77 [cit Webster D.]. 
46. Riebe v. Walton, 5 Pa.Dist. 


555, 18 Pa.Co. 289. 


47. <A. L. Young Machinery Co. y. 
Cupps, (Cal.) 297 P. 538, 539. 


48. Grants Pass Trust Co. v. HEn- 
terprise Mine Co., 113 P. 859, 58 Or. 
174,-34 L.R.A.N.S. 395. 


49. Somerville v. Delta Grocery & 
Cotton Co., 130 So. 95, 97, 159 Miss. 
252; Grants Pass Trust Co. v. Enter- 
prise Mine Co., 113 P. 859, 58 Or. 174, 
34 L.R.A.N.S. 395. See Wright -v. 
Walton, 56 Miss. 1, 6. But see infra 
text and note 97. 


50. A. 3. Younes’ «Mach ViCousv, 
Cupps, (Cal.) 297 P. 538, 540. 


51. The Fortuna, 213 F. 284. 


52. Gibbons v. The Fanny Barker, 
40 Mo, 253, 255. 


53. Jones v. Eubanks, 12 S.E. 1065, 
86 Ga. 616, 619. 


54. See infra text and note 96. 
55. National Surety Co. v. Brat- 
nober Lumber Co., 122 P. 337, 67 


Wash. 601. 


56. Love v. United States, 48 U.S. 
pCtC le nUasr 1 o- 


57. See Mines and Mining § 846 
note 38 [b]. 


58. Bricker v. Rollins, 173 P. 592, 
178 Cal, 347. 


59. West v. Detroit Fidelity & 
Surety Co., 225 N.W. 673, 118 Neb, 
544. 

60. West v. Detroit Fidelity & 
Surety Co., supra. 

61. In re Hazle Township, 6 Kuip 
(Pa.) 491. 

62. West v. Detroit Fidelity & 
Surety Co., 225 N.W. 673, 118 Neb, 
544. 
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_ heat,®® money furnished by a landlord’ and used by 
a tenant in making and gathering his crop,°* mules 
sold by a landlord to a tenant for the cultivation of 
his crop,°> natural gas,°° pencils, paper, rubber 
bands, blanks, ink, and articles of that description,°* 
powder and dynamite and fuses,°* powder, caps, 
and fuse,®® railroad ties kept on hand for replace- 
ment or new construction,’® shovels and carts,’* 
small tools, although they may ordinarily outlast 
the :work,?2 stores in the commissary, forage for 
live stock, and other farm produce and merchan- 
dise, ordinarily kept on hand for operating a saw 
mill;7% supplies furnished a foreman’s wife oper- 
ating a cooking shack,’* teams and drivers for do- 
ing public work,’® use of pump and hoist derrick,*® 
use of team or teams,‘? use of tools, customarily used 
in the drilling of oil or gas wells,7® wines and liq- 
uors,’® and work horse for a plantation.*° How- 
ever, “supply” or “supplies,” as employed in partic- 
ular connections, have been held not to include 
coal,®! benzine,®? groceries for a contractor and his 
family,** groceries furnished a subcontractor to sup- 


SUPPLY’ 


ply a boarding house where he boarded his labor- 


ers,8* kiln for drying lumber,*® money for all the 
purposes for’ which it may be required in the navi- 
gation of a vessel;*® money loaned or advanced,* 
pier for casting away offal,** saw logs,®® or wines 
and liquors for the use of the erew of a fishing 
vessel.°° 


Phrases: “All their supply,’®t “any supply . . . 


needful for any particular purpose,’’®? “stated sup-. 
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ply,”®* “supply of water,”®* and “their supply’ 
also “all supplies necessary for the furnishing of his 
tenants thereon and the successful production of 
the crops,”®* “all supplies of whatever nature,”°? 
“any . . . .other supplies,”*®® “current supplies,”°? 
“furnishes supplies,”’! “furnishing of any material, 


supplies, or labor,”’? “furnishing of materials, sup-— 


plies and other articles,’? “labor, material, feed- 
stuffs and supplies,”* “material and supplies,”*® “ma- 
terials and supplies,”* “materials or supplies,”* 
“necessary supplies,”® “oil or gas well supplies,”® 


“other supplies,”2° “provide all necessary . . - 


supplies,”!1 “provisions and supplies,’”’?? “supplies. 


63. See infra text and note 11. 


64. Strickland v. Stiles, 33 S.E. 85, 
107 Ga. 308. j 


65. Trimble v. Durham, 12 So. 207, 
70 Miss. 295, 297. 


66. See infra text and note 9. 


67. Dewell v. Hughes County, 66 
N.W. 1079, 8 S.D. 452, 454. 


68. Carson v. Shelton, 107 S.W. 
798, 128 Ky. 248, 250, 32 Ky.L. 1083, 
ISeEER AEN :.S,, 509: 


69. Bricker v. Rollins, 173 P. 592, 
178 Cal. 347. 


70. Northern Pac. Ry. Co. v. San- 
ders County, 214 P. 596, 599, 66 Mont. 
608. 


71. Carson v. Shelton, 107 S.W. 
793, 128 Ky. 248, 250, 32 Ky.L. 10838, 
15 L.R.A.N.S. 509. 


72. U.S. Fidelity, etc., Co. v. Ben- 
son Hardware Co., 1382 So. 622, 222 
Ala. 429. 


73. Conner y. Littlefield, 15 S.W. 
217, 79 Tex. 76. 


74 West v. Detroit Fidelity & 
Surety Co., 225 N.W. 673, 118 Neb. 
544. 


75. See Municipal Corporations § 
1090 note 78 [b]. ‘ 


76. Hurley-Mason Co. vy. American 
Bonding Co., 140° P. 575, 79 Wash. 
564, 

77. Ledingham v. City of Blaine, 
177 P. 788, 105 Wash. 258; State Bank 
of Seattle v. Ruthe, 156 P. 540, 90 
Wash. 6386; National Surety Co. v. 
Bratnober Lumber Co., 122 P. 337,67 
Wash. 601. ; 


78. Clayton y. Bridgeport Mach. 
Co., (Tex.Civ-App.) 33 S.W.(2d) 787. 


79. People vy. Pullman’s Palace Car 
Co., 51 N.E. 664, 175 Ill. 125, 155, 64 
L.R.A. 366. 


Was Robertson v. Ward, 20 Miss. 


81. See Schools and School Dis- 
tricts § 522 note 3 [a]. 


82. See Fire Insurance § 272 note 
airtel li 


83. U. 8. Fidelity, etc., Co. v. Ben- 
son Hardware Co., 132 So. 622, 222 
Ala, 429 


84. Carson v. Shelton, 


798, 128 Ky. 248, 32 Ky.L. 1083, 15 
L.R.A.N.S. 509. 


85. Boston Blower Co. v. Carman 
Lumber Co., 26 S.E. 390, 94 Va. 94, 99. 


86. Gibbons v. The Fanny Barker, 
40 Mo, 253, 255. 


- 87. See infra text and note 98. 


88. Farmers’ L. & T. Co. vy. New 
York, 17 N.Y.Super. 80, 89. 


89. Conner y. Littlefield, 15 S.W. 
217 NO Texs TOT. 


90. The Sterling, 230 F. 543. 


91. Fuller v. Schrenk, 68 
781, 58.App:Div. 222, -227. 


92. James Shewan & Sons v. Mills, 
208 N.Y.S. 381, 383, 211 App.Div. 687. 


93. See Religious Societies § 76. 


94. McClintock v. City of Great 
Falis, 168 P. 99, 100, 53 Mont. 221 
(construing Const. art 13 § 6, a sup- 
ply sufficient in quantity and suitable 
in quality to meet the demands of the 
city and its inhabitants). 


95. Asahel Wheeler Co. v. Mendle- 
son, 167 N.Y.S. 435, 4386, 180 App.Div. 
9 (under a contract that one party 
should buy of the other “their sup- 
ply” of certain drugs for a certain 
year, the buyer was entitled to call 
for shipment of a sufficient quantity 
to fill its orders and to keep in stock 
a reasonable Supply for its trade). 


96. Somerville v. Delta Grocery & 
Cotton Co., 130 So. 95, 159 Miss. 252 
(construing the word as used in a 
contract, “supplies” is not to be tak- 
en in a restricted sense, but, looking 
to the end that there be a successful 
operation, any substance which would 
contribute’ materially to the end 
sought to be accomplished would be 
included, including cash advanced). 


97. Northern Pac. Ry. Co. v. San- 
ders County, 214 P. 596, 599, 66 Mont. 
608 (construing a statute by which 
the state purchasing agent is author- 
ized to contract for and purchase 
supplies, “no one would have the 
temerity to say that the term ‘sup- 
plies’ as therein employed refers 
only to articles necessarily consumed 
in use and constantly to be re- 
placed’), 


98. A. L. Young Machinery Co, v. 
Cupps, (Cal.)-297 P. 5388; People’s 
Nat. Bank v. Southern Surety Co., 288 


N.Y.S. 


107 S.W.!P. 827, 105 .Cal.App. 731 (“‘supplies,”’ 


as used in a contractor’s bond, cov- 
ers any kind of material which goes 
into the building, or is consumed nec- 
essarily in the erection of the build- 
ing, but it does not go out of the 


context of the bond and relate either 


to money loaned or advanced). 


99. Crawford v. Hunters, 1 New- 
foundl. 43; Crawford v. Cuningham, 
1 Newfoundl. 36. 


1. Winslow v. Urquhart, 39 Wis. 
260, 268 (within the meaning of a 
statute, authorizing a lien, applica- 
ble to one who cooks the food). 


2. Hahn Motor Truck Corporation 
v. Atlantic City, (N.J.Sup.) 140 <A. 
675; Franklin vy. Horton, 116 A. 176, 
177, 97 N.J.Law 265. 


vy: See Furnish § 3 text and note 

4. U.S. Fidelity, ete., C6. v. Ben- 
son Hardware Co., 1382 So. 622, 222 
Ala. 429. xs : 


5. Bartlett v. City of Lowell, 87 N. 
E. 195, 196, 201 Mass, 151. 


6 U.S. Fidelity, ete, Co. v. Ben- 
son Hardware Co., 132 So. 622, 222 
Ala, 429; Union Indemnity Co. v. 
Handley, 124 So. 876, 220 Ala. 292: 
West v. 
Co., 225 N.W. 673, 118 Neb. 544. See 
also Highways § 353 note 66 [a]; Ma- 
terial § 2 text and note 50. ~ 


ght See Material § 2 text and note 


bie See Necessary § 5 text and note 
(oS. 


9. Minnehoma Oil Co. v. Ross, 252 
P. 9, 123 Okl. 120 (construing a stat- 
ute authorizing a lien, “supplies” in- 
cludes natural gas used for fuel). 


10. See Other § 4 text and note 


58. 

11. Captain Charles V. °° Gridley: 
Camp No. 104, United Spanish War 
Veterans v. Board of Sup’rs of Butte 
County, 277 P. 500, 504, 505, 98 Cal. 
App. 585 (in construing a statute un- 
der which all necessary supplies for 


a memorial building to be used by ° 


patriotic associations were to be pro- 
vided, the word “supplies” carries 
with it the idea of those things nec- 
essary for the enjoyment and occupa- 
tion of the premises, including light 
and heat). ; 


12. See Provisions text and note 
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Detroit Fidelity & Surety 


For later cases, developments and changes in the law see Annotations, 


Same title and section number. 


. 
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for a plantation,”** “supplies for public buildings,”*4 

supplies for the working or development. of ary 
mine,”!> “supplies, money, farming utensils, 
. furnishing clothing and medicines, supplies, 
or provisions,”’'® “supplies, money, horses, mules, 
asses, oxen, farming utensils of necessity,”’7 “sup- 
plies necessary,”!* “supplies or material,”!® “sup- 
plies or other necessaries,”?° “supplies or provi- 
sions,”*! and “supplies to be furnished.”22 


[§ 2] B. As Verb. To furnish;?* to furnish or 
provide;?* to furnish with what is wanted;2° to 
give or furnish something that is wanted;2° to make 
provision for;?7 to provide;** to serve instead of ;29 
to take the place of.°° In a restricted sense, to 
supply some person other than oneself.*! In com- 
mon parlance there is underlying the word the idea 


SUPPLY. —SUPPORT 


[60 C.J.] 1169 
cannot be said that there is one well-known meaning 
of the word which must be adopted on all occasions, 
but the meaning must be governed by the circum- 
stances and the context in which it is used.** 


Phrases: “Supply any excisable liquor,”’?* “sup- 


ply otherwise than by way of sale,’*® and “supply 


to the person receiving the same a notice;”?* also 
“supplied labor or material,”?’ and “supplied to;’’?* 
also “if the holder of any license . . . supplies 
liquor.’’?® 
[§ 3] CG. As Adjective. The term may be used — 
as an adjective, as in the phrase “supply depot.’’*° 
SUPPORT. [§ 1] A. In General. The word, like 


most words, has a variety of meanings.*1 As a noun 
it may be employed as meaning, among other 


that the thing supplied is something belonging to 
the supplier and not to the person supplied.*? 


97; Schoois and School Districts § 
557 note &4 [b]. 


13. Wright v. Walton, 56 Miss. 1, 
6 (primarily to indicate all those 
things required and used by the 
planter in the production and prepa- 
ration of the crops for consumption 
or for sale); Robertson vy. Ward, 20 
Miss. 490. 


14. American Disinfecting Co. v. 
Oktibbeha County, (Miss.) 110 So. 869 
(includes disinfectants). 


15. Grants Pass Trust Co. v. En- 
terprise Mine Co. 113 P. 859, 58 
Or. 174, 34 L.R.A.N.S. 395 (as used in 
a statute giving a lien on mines, “sup- 
plies” undoubtedly comprises any 
substance the use of which might 
reasonably tend to the working -or 
eontribute to the development of a 
mine). 


16. Jones v: Eubanks, 12 S.E. 1065, 
86 Ga. 616 (construing Code § 1978). 


17. Strickland v. Stiles, 33 S.H. 85, 
107 Ga. 308, 310. 


18. Boston Blower Co. v. Carman 
Luniber Co., 26 S.E. 390, 391, 94 Va. 

19. Milwaukee Electric Ry. & 
Light Co., 181 N.W. 298, 304, 173 Wis. 
329. 


20. The Sterling, 230 F. 543; The 
Fortuna, 213 F. 284, 285 (both con- 
struing Act June 23 [1910] ¢ 373, § 1 
{36 U. S. St. at L. 604]). 


21. See Highways § 353 note 67 
[a]. 

22. Farmers’ L. & Ty Co. v. New 
York, 17 N.Y.Super. 80 (construing 


New York City Charter [1853] § 12). 
See Drew v. Village of White Plains, 
142 N.Y/’S. 577, 581, 157 App.Div. 394 
(“the word in the statute [L. [1896] 
ec. 769, § 8] is plural, and does not 
apply to the water to be furnished”). 


23. National Fire Proofing Co. v. 
Daly, 74 A. 152, 155, 76 N.J.Hq. 35. 


[a] Etymology.—Derived from 
“sub,” meaning under, and _“‘plere,” to 


fill, In re Hazle Tp., 6 Kulp (Pa.) 
491, 493. 
24, Fulghum v. State, 109 So. 644, 


646, 92 Fla. 662; Simpkin v. Engle- 
hart, 15 Ont.W.N. 398; Symes v. 
Stewart, 28 Austr.C.L.R. 386, 389. 
_ [al Ordinary meaning.—Symes v. 
Stewart, 28 Austr.C.L.R. 386, 389. 

[b] Tllustration.—“One may sup- 
ply labor by performing it himself. 


But he may also supply labor by pro- 
viding others to do the work. In 


‘either case the labor is ‘supplied.’” 


Fulghum:-v. State, 109 So. 644, 646, 


It 


92 Fla. 662. 


25. Webster D. [quot Common- 
wealth ex rel. v. Cloud, 19 Pa.Dist. 
299, 300; Clayton v. Bridgeport Mach. 
Bes (Tex.Civ.App.) 33 S.W.(2d) 787, 


26, <Atty.-Gen. v. Southport Cor- 
poration, 91 L.J.Ch. 755. 


fa] Primary meaning.—Atty.-Gen. 
v. Southport Corporation, supra. 


27. Century D. [quot Reading v. 
Shepp, 2 Pa.Dist. 137, 140]. 


28. Century D. [quot Reading v. 
Shepp, 2 Pa.Dist. 137, 140]; Atty.- 
Gen. v. Southport Corporation, [1923] 
1 Ch. 548, 558. 


[aj] Most general sense.—Atty.- 
Gen. v. Southport Corporation, [1923] 
1 Ch. 548, 558. 


29. Century D. [quot Reading v. 
Shepp, 2 Pa.Dist. 137, 140]. 


30.. Century D. [quot Reading v. 
Shepp, supra]. 


31. Atty.-Gen. v. Southport Cor- 
poration, [1923] 1 Ch. 548, 558. But 
see dis op Lord Sumner in Southport 
Corporation v. Atty.-Gen., [1924] A.C. 
909, 933 (“‘To supply’ aS an active 
verb implies to supply something to 
somebody, and, unless the verb is ex- 
pressly made reflexive by adding 
‘themselves,’ the natural meaning is 
to supply to somebody not them- 
selves’). 


32. Symes v. Stewart, 28 Austr.C. 
L.R. 386, 389. 


33. Atty.-Gen. v. Southport Cor- 
poration, [1923] 1 Ch. 548, 556. See 
Symes v. Stewart, 28 Austr.C.L.R. 
386, 389 (per Isaac, J., ‘the word ‘sup- 
ply’ is a word of such elastic mean- 
ing that its signification must depend 
entirely upon its context and the sub- 
ject matter dealt with’’). 


[a] “Supplied.”—Reading v. Shepp, 
2 Pa.Dist. 137, 140 (as used in a re- 
pealing clause attached to a general 
statute, ‘‘ ‘supplied,’ by the provisions 
of that statute, seems obviously to 
have reference to other enactments 
concerning those subjects upon which 
the statute in question has made full 
and complete provision, designed to 
take the place of the former and to 
serve in their stead’); Bailey v. 
Saunders, $6 L.J.K.B. 1066 (where 
it is unlawful to supply intoxicating 
liquor it is not necessary that to con- 
stitute the offense the intoxicating: 
liquor must be put into the hands of 
the one supplied; he is supplied if 
it is placed before him, or deposited 
somewhere for him, or if some one in 
his behalf has taken it to hand to him; 


things,*? a stay or prop.*® 


As a verb the word has 


but it is impossible to say that a man 
is supplied with intoxicating liquor 
when the has never been put in the 
position of getting it). See also su- 
pra note 24 [b]. . 


[b]. Supplying.—Brenham v. Bren- 
ham Water Co., 4 S.W. 143, 67 Tex. 
542,.552 (in an ordinance granting a 
water company the privilege of “‘sup- 
plying” a city and its inhabitants for 
a fixed time, the word was used in 
its primary sense to give the water 
company the privilege to furnish the 
city and its inhabitants what water 
might be needed or necessary to be 
furnished through such a system). 
See Ellis v. Adams, 90 L.J.K.B. 119 
(where it was unlawful to supply 
liquor after a certain hour, although 
the liquor was in the room before 
such hour, there was a “supplying” 
where there was an invitation, ex- 
press or implied, to guests to help 
themselves). 


34 Brown v. McKechnie, [1916] S. — 
Cy) 220. 


35. Hall-Dalwood v. Emerson, 87 
L.J.K.B. 296. ; 


36. Clifford v. Battley, [1915] 1 K. 
B. 531, 540 (in construing the word- 
ing of a food and drugs act distin- 
guishing “shall give notice’). 


37. State vy. U. S. Fidelity & Guar- 
anty Co., 265 P. 775, 125 Or. 13 (¢on- 
struing a statute authorizing a lien, 
the term does not include lending 
money to pay for labor and to pur- 
chase material). 


38. Brass v. London County Coun- 
cil, [1904] 2 K.B. 336, 340 (as used in 
a statutory definition of a tenement 
factory as one where mechanical pow- 
er is supplied to different parts of 
the same building occupied by dif- 
ferent persons for the purpose of any 
manufacturing process or handicraft, 
in such manner that these parts con- 
stitute in law separate factories, 
“supplied to’? means -supplied from 
one and the same source). 


39. Symes v. Stewart, 28 Austr.C. 
L.R. 386, 389. a 


40. City of Pomeroy v. Ruther- 
ford, 141 P. 178, 179, 80 Wash. 43, L.R. 
A.1916B 1291 (defining the immediate 
source from which a canvasser drew 
supplies for delivery to his customers 
as a supply depot within an ordi- 
narce). 


41. State v. Such, 21 A. 852, 53 N. 
J.liaw 351, 354. ; 


42. See infra §§ 2-6. 


43. Webster New Int. D. See Ab- 
bott. v. Wolcott, 38 Vt. 666, 668 (as 


1170 [60 C.J.] 


many meanings.*4 


Thus it may mean to bear by 
being under;*® to bear the weight or stress of;*® 
and not only does the word include bearing weight,** 
but it is also used by the student, and understood 
in common phraseology, as covering “to keep from 
falling,” and other kindred expressions.**® 
it may have the meaning of to carry on;*® to en- 
able to continue;*®® to hold in an existing state or 
condition;®! to keep from failing;°? to maintain;** 


SUPPORT 


vindicate.®? 


Again, 


in writing.” ®* 


to provide for;°* to supply funds for the means of 


used in a statute relating to the mode 
of driving over a bridge, ‘‘supports” 
refers to that upon which the bridge 
stands or rests, and which supports it 
from beneath, such as the abutments 
on the banks, or piers, or trestles, 
standing between the abutments, and 
on which the string pieces rest). 


Lateral support: 


Defined see Lateral 36 C.J. p 956 text 
and note 36. 


era see Adjoining Landowners 


Construction of public works or im- 
provements see Municipal Corpora- 
tions §§ 1731, 2681. 


In mines see Mines and Minerals §§ 
920-922. 


Right to as basis of action see Case, 
Action on § 20. 


Subjacent support see Mines and 
Minerals §§ 923-942. 


44. See infra this section; 
$§ 2-6. 

45. General Electric Co. v. Garrett 
Coal Co., 141 F. 124, 125; Board of 
Com’rs of Logan County v. State, 254 
P. 710, 711, 122 Okl. 268. 


[a] Derived from ‘“subportare.” 
General Electric Co. v. Garrett Coal 
Co., 141 F. 124, 125. 


[b] It implies sustaining from be- 
neath. General Electric Co. v. Gar- 
rett Coal Co., 141 F. 124, 125. 


46. Webster New Int. D. 


47. Hatch Storage Battery Co. v. 
Electric Storage Battery Co., 100 F. 
975, 981, 41 C.C.A. 133. 


48. Hatch Storage Battery Co. v. 
Electric Storage Battery Co., supra. 


49. Webster New Int. D. [quot 
State v. Taylor, 178 N.W. 985, 986, 43 
S.D: 264; State v. Hinkle, 297 P. 1071, 
1073, 161 Wash. 652; State v. Clausen, 
148 P. 28, 32, 85 Wash. 260]. 


50. Webster New Int. D. [quot 
Board of Com’rs of Logan County v. 
State, 254 PB. 710, 711, 1122 OK. 268; 
State v. Taylor, 178 N.W. 985, 986, 43 
S.D. 264; State v. Hinkle, 297 P. 1071, 
1073, 161 Wash. 652; State v. Clausen, 
148 P. 28, 32, 85 Wash. 260]. 


51. Century D. [quot Love v. Rock- 
wall Independent School. District 
(Tex.Civ.App.) 194 S.W. 659, 661]. 


52. Century D. [quot State v. 
Stokes, 130 S.E. 337, 339, 183 S.C. 67]. 


53. Webster New Int. D.: [quot 
Board of Com’rs of Logan County v. 
State, 254 P. 710,. 711, 122° OKL. 268; 
State v. Taylor, 178 N.W. 985, 986, 43 
S.D. 264; State v. Hinkle, 297 P. 1071, 
1073, 161 Wash. 652; State v. Clausen, 
148 P. 28, 32, 85 Wash. 260]; U.S. v. 
Schulze, 253 F, 377, 379; Young v. Hd- 
munson, 204 P. 619, 620, 103 Or. 243 
[quot Rudolph, v. United States ex 
ier 6 F.(2d) 487, 489, 40 A.L.R. 


and 


“Maintain” synonymous.—In 
29 Pa.Dist. 1134. See 


[a] 
re Margolis, 


- [§ 2] B. Support of Persons—1. Noun.*® 


“a eer eee ee 


continuing ;®® to uphold or sustain;®* to sustain;>” 
to uphold;*8 also to defend;°® to uphold by aid or 
countenance;®® to verify or to substantiate;®* to 


Phrases: “Supported by all the other evidence in 
the case,”** and “supported by oath or affirmation 


Gen- 


also Maintain, 38 C.J. p 334 text and Contractual obligation to furnish:— 


note 77. 


54. Webster New Int. D. [quot 
Board of Com’rs of Logan County v. 
State, 254 P. 710, 711, 122 Okl. 268; 
State v. Taylor, 178 N.W. 985, 986, 43 
S.D. 264; State v. Hinkle, 297 P. 1071, 
1073, 161 Wash. 652; State v. Clausen, 
148 P. 28, 32, 85 Wash. 260]. 


55. Webster D. [quot In re Opinion 
of Justices, 13 Fla. 687, 689]; Board 
of Com’rs of Logan County v. State, 
254 P. 710, 711, 122 Okl. 268. 


56. State v. Stokes, 130 S.E. 337, 
330, ao oussCunOie 


57. Webster D. [quot In re Opinion 
of Justices, 13 Fla. 687, 689; Board 
of Com’rs of Logan County v. State, 
254 P. 710, 711, 122 Okl. 268]. 


58. Young v. Edmunson, 204 P. 
619, 620, 103 Or. 248 [quot Rudolph v. 
United States ex rel. Rock, 6 F.(2d) 
487, 489, 40 A.L.R. 1043]. 


59. U.S. v. Schulze, 253 F. 377, 
379. 
[a] “Defend” synonymous.—In re 


Margolis, 29 Pa.Dist. 1134. 
“Defend” 18 C.J. p 459. 


60. Webster D. [quot Westerman 
v. Mims, 227 S.W. 178, 180, 111 Tex. 
291; U. S. v. Schulze, 253 F. 377, 379. 


61. Webster D. [quot State v. 
Lock, 259 S.W. 116, 120, 302 Mo. 400. 
(‘supported’) ]. 


[a] “Sustained” and “supported” 
equivalent.—Johnson v. Allispaugh, 
107 N.E. 686, 688, 58 Ind.App. 83 (an 
assignment that a decision is not 
“supported” by sufficient evidence is 
equivalent to the statutory ground 


that the decision is not “sustained” 
by sufficient evidence). 

62. U. S. v. Schulze, 253 EF. .377, 
319. 


68. State v. Stokes, 130 S.E. 337, 
339, 133 S.C. 67. 


64. State v. Lock, 259 S.W. 116, 
120, 302 Mo. 400. 
65. Cross references: 


“Benefit” distinguished see Benefit 7 
C.J. p 1135 note 47 [ce]. 


Charge on property, estate, or inter- 
est for see Wills [40 Cye 2003]. 


“Comfort” synonymous see Comfort 
11 C.J. p 1233 text and note 67. 


Compensation for loss of see Work- 
men’s Compensation Acts §§ 49-52. 


Condition: 


In deed see Deeds §§ 388, 400-404; 
Mortgages § 44. 


Of bequest or devise see Wills [40 
Cyc 171d): : 


Contractual obligation to furnish: 
Ra Ea of see Assignments § 


Consideration for: 
Contract see Contracts § 160. 


Continued 

Consideration for:—Continued 

Fraudulent conveyance see 
Fraudulent Conveyances §§ 
214-218, 287-289, 347. 7 


Promise to convey see Vendor and 
Purchaser [39 Cyc 1209]. 


Will see Wills [40 Cyc 1065]. 


Damages for breach of see Dam- 
ages § 174. 


Garnishment based on see Garnish- 
ment § 222. 


Lien based on see Vendor and Pur- 
chaser [39 Cyc 1791]. 


Limitation of action on see Limita- 
tions of Actions § 213. 


Nonperformance of see Cancellation 
of Instruments §§ 48-53; Deeds 
§§ 400-404; Vendor and Pur- 
chaser [39 Cyc 1366]. 


Secured by mortgage see Mort- 
gages §§ 353, 574. 
Specific performance of see Specific 
Performance §§ 28, 101 
Damages for: 


Injury to means of see Intoxicating- 
Liquors §§ 299, 345. 


Loss of see Death §§ 199, 200; Hus- 
band and Wife §§ 1026-1030. 


Exemption of food and provisions for 
see Exemptions §§ 68-73. 


Expenditure for as advancement see 
pe and Distribution §§ 228, 


Liability of: 
Estate for see Executors and Ad- 
ministrators § 934; Insane Per- 


sons §§ 432-438, 441-443; Pau- 
pers §§ 202, 203. 


aera for see Homesteads § 


Pauper for see Paupers §§ 202, 203. 
Provision for see Wills [40 Cyc 1746]. 


Trust for see Trusts [39 Cye 39]; 
Wills [40 Cyc 1746]. 


Support of: 
Apprentices § 66. 
Bastards §§ 28-38, 58, 152-161, 
Child: 
In general see Parent and Child, §§ 


. 


After: 


Annulment of marriage see Mar- 
riage § 136. 


Divorce see Divorce §§ 812-822. 


Seduction, bond for see Seduction 
§§ 172, 178. 


Pauper child or grandchild 
Paupers §§ 179, 181. 


Stepchild see Parent and Child §§ 
183, 184. 


Surviving see Executors and Ad- 
ministrators §§ 771-776. 


Convicts § 19. 


see 


Deed see Deeds § 46; Vendor and | Dependents see Workmen’s Compen- 


Purchaser [39 Cyc 1698]. 


Sation Acts §§ 49-52. 


¥or later cases, developments and changes in the law see Annotations, same title and section number. 
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erally speaking, assistance, aid, help, or succor;*® 
more specifically, a livelihood,*’ a living,®® a source 
or means of lying,®® maintenance,’° subsistence,*! 
that which fur- 
nishes a livelihood to a person or family;74 
articles for the sustenance of a family;‘® income’™® 
sufficient for the support of a family;** income used 
the salary’® paid minis- 
As used in statutes and legal documents, 
“support” has a varying meaning.*! 


sustenanee,‘? or sustentation;*? 


as a-means of living;‘§ 
ters.5° 


Family: 
In general see Husband and Wife 
§§ 29-36. 


Of insane person see Insane Per- 
sons §§ 436-438, 443. 


Pauper members of see Paupers §§ 
1838, 184, 


Husband: 


pe ene see Husband and Wife, § 


Separate maintenance of see Hus- 
band and Wife § 860. 


Surviving see Executors and Ad- 
ministrators §§ 771-776. 


Infants §§ 138, 14. 

Insane Persons §§ 368-3875. 
Legatee see Wills [40 Cyc 1884]. 
Parent or grandparent: 


In general see Parent and Child §§ 
73-78. 


Pauper parent or grandparent see 
Paupers §§ 180, 182. 


Seep warent see Parent and Child § 
185. 


Paupers §§ 2, 3, 174-284. 

Person without visible means of see 
Vagrancy [39 Cyc 1109]. 

Religious worship see Religious So- 
cieties § 27. 


Schools, use of funds for, for build- 
ing purposes see Schools and School 
Districts § 891. 


Seduced woman, bond for see Seduc- 
tion §§ 172, 173. 


Slaves or manumitted slaves 
Paupers § 204. 


Ward: ‘ 


In general see Guardian and Ward 
§§ 182-195, 293. 


Insane ward see Insane Persons §§ 
441, 442, 432-435. 


Wife: 
Alimony see Divorce §§ 494-769. 


Nonsupport of see Divorce §§ 144—- 
148: Husband and Wife §§ 925— 
927. ‘ 

Separate maintenance of see Hus- 
band and Wife §§ 859, 861-918. 


Surviving see Executors and Ad- 
ministrators §§ 771-776. 


66. Webster New Int. D. 
“Aida” 2 C.J. p 1022. 
“Sustenance” post. 


67. Worcester D. [quot Winthrop 
Co. v. Clinton, 46 A. 485, 196 Pa. 472, 


see 


476, 79 Am.S.R. 729]. 


“Livelihood” 38 C.J. p 70. 


68. Standard D. [quot Great West- 
ern Power Co. of California v. Indus- 
trial Accident Commission of Cali- 
fornia, 218 P. 1009, 1014, 191 Cal. 424]; 
Worcester D. [quot Winthrop Co. v. 
Clinton, 46 A. 435, 196 Pa. 472, 476, 79 
PAmMUS ts, Teo. 


“Yiving” 38 C.J. p 112. 


69. Standard D. [quot Great West- 
ern Power Co. v. Industrial Accident 
Commission, 218 P. 1909, 1014, 191 Cal. 
424]. 


SUPPORT 
sarily flexible ;*% 


also 


“Support” is 


70. Anderson L. D. [quot Ferrigino 
v. Keasbey, 106 A. 445, 447, 93 Conn. 
445; Winthrop Co. v. Clinton, 46 A. 
435, 196 Pa. 472, 476, 79 Am.S.R. 729]; 
Webster D, [quot Wall v. Williams, 
93 N.C. 327, 330, 58 Am.R, 458]; 
Worcester D. [quot Winthrop Co. v. 
Clinton, supra]. 


[a] 
In re Neil’s Estate, 
366, 117 Misc. 498. 


Maintenance of person see Main- 
pense 38 C.J. p 338 text and notes 


71. Standard D. [quot Great West- 
ern Power Co. v. Industrial Accident 
Commission, 218 P. 1009, 1014, 191 Cal. 
424]; Webster D. [quot Wall v. Wil- 
liams, 93 N.C.-327, 330, 53 Am.R. 458]; 
Worcester D, [quot Winthrop Co. v. 
Clinton, 46 A. 485, 196 Pa. 472, 476, 
79 Am.S-R. 729]. 


{a] “Subsistence” synonymous.— 
Majors v. Lewis and Clark County, 
201 P. 268, 269, 60 Mont. 608 (‘‘accord- 
ing to all standard reference works’’). 


72. Anderson L. D. [quot Ferrigino 
v. Keasbey, 106 A. 445, 447, 93 Conn. 
445; Winthrop Co. v. Clinton, 46 A. 
435, 196 Pa. 472, 476, 79 Am.S.R. 729]; 
Standard D. [quot Great Western 
Power Co. v. Industrial Accident Com- 
mission, 218 P, 1009, 1014, 191 Cal. 
424]; Worcester D. [quot Winthrop 
Co. v. Clinton, supra]. 


“Sustenance” post. 


73. Worcester D. [quot Winthrop 
Co. v. Clinton, 46 A. 4385, 196 Pa. 472, 
476, 79 Am.S.R. 729]. 


"4 Standard D. [quot Great West- 
ern Power Co. v. Industrial Accident 
yey chee ate 218 P. 1009, 1014, 191 Cal. 


75, Bouvier L. D. [quot Ferrigino 
v. Keasbey, 106 A. 445, 447, 93 Conn. 
445 (generally so used)J; Grant v. 
Dabney, 19 Kan. 388, 389, 27 Am.R. 
125; Winthrop Co. v. Clinton, 46 A. 
435, 196 Pa. 472, 476, 79 Am.S.R. 729. 


76. “Income” 31 C.J. p 396. 


77. Webster D. [quot Wall v. Wil- 
liams, 93 N.C. 327, 330, 53 Am.R. 458]. 


73. Ex p. Sloss-Sheffield Steel & 
Iron Co., 101 So. 608, 609, 212 Ala. 3. 


79. “Salary” 54 C.J. p 1120. 


80. Conner v. Trinity Reformed 
Church of Boonsborough, Washington 
County, 99 A. 547, 549, 129 Md. 360. 


[a] “Salary” synonymous.—Con- 
ner v. Trinity Reformed Church of 
Boonsborough, Washington County, 
99 A. 547, 549, 129 Md. 360 (in a devise 
to a religious corporation to apply 
the net income to the support of its 
minister). 


“Winister”’ see Religious Societies 
§§ 69-97. 


81. Paquin v. Westervelt, 106 A. 
766, 93 Conn. 513. See Board of 
Com’rs for Caldwell County v. Sidney 
Spitzer & Co., 91 S.E. 707, 708, 173 N.C. 
147 (“support” has a variety of mean- 
ings). See also infra text and notes 


“Maintenance” synonymous.— 
19L) N-Y.S: 362, 


has a relative meaning.®4 
tion, the word includes not merely board, but every- 
thing necessary to proper maintenance ;*° something 
more than mere food;*® it includes something more 
than the bare necessities of life;87 it ineludes shel- 
ter,°® a place to live,*® and, although not necessarily, 
it may include the building of a home.®® Jt has been 
held to include medical treatment.®! 
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a word of broad signification,®? its meaning neces- 


not a word of art, but a word that 
In its ordinary significa- 


It may inelude 


85-18. 


82. -Lake v. Bender, 4 P. 711, 7 Py 
74, 18 Nev. 361, 407. 


83. Reath v. State, 44 N.E. 808, 809, 
16 Ind.App. 146. See Lumbermen’s 
Reciprocal Ass’n v. Warner, (Tex. 
Commn.App.) 245 S.W. 664, 665 (‘“‘sup- 
port” is a flexible term); Benjamin F. 
Shaw Co. v. Palmatory, 105 A. 417, 30 
Del. 197, 202 (“what would be consid- 
ered a reasonable support for one 
family might be a bare existence for 
another of a different class and posi- 
tion. The same things which would 
constitute means of living for per- 
sons in one class or position might 
mean luxuries for those of another 
class’’). 


“The requisite means of support 
varies largely with different families, 
and varies often at times with the 
same families, because they are com- 
pelled to make the character of the 


support harmonize with the... 
means available.” Reath v. State, su- 
pra. 

84 Cromwell v. Converse, 143 A, 


416, 108 Conn. 412, 61 A.L.R. 663. 


85. Gould v. Lawrence, 35 N.E. 462, 
160 Mass, 232. 


86. Wall v. Williams, 93 N.C. 327, 
53 Am.R. 458. 


87. Lumbermen’s Reciprocal Ass’n 
v.. Warner, (Tex.Commn.App.) 245 S. 
W. 664, 665. 


[a] It is not restricted to mere 
necessities, but involves comforts of 
life as well. Richardson’s Hstate, 6 
Pa.Dist.&Co., 785. 


88. Board of Com’rs for Caldwell 
County v. Sidney Spitzer & Co., 91 S. 
I. 707, 708, 173 N.C. 147. See Rosholt 
v. Mehus, 57 N.W. 783, 3 N.D. 513, 521, 
23 L.R.A. 239 (per Corliss, J., concur- 
ring, the word embraces not only food, 
fuel, and raiment, it also includes 
shelter—a home to live in). 


89. Board of Com’rs for Caldwell 
County v. Sidney Spitzer & Co., 91 S.E. 
707, 708, 178 N.C. 147. See Buttles. v. 
Carlton, 1 Ohio 32, 35 (food and lodg- 


ing seem to be embraced in “sup- 
port’). 
90. Board of Com’rs for Cald- 


well County v. Sidney Spitzer & Co., 
91° Si. 62.07, 108s Lis. Nee 147, 


91. Morse v. Powers, 45 Vt. 300, 
302. See Benjamin F. Shaw Co. v. 
Palmatory, 105 A. 417, 30 Del. 197, 


202 (“the condition of health of a 
claimant and the need for medicines 
and medical attention are subjects 
proper for consideration in deter- 
mining the question of dependency for 
support” under a workmen’s compen- 
sation act); Owens v. State, 116 P. 
345, 6 Okl.Cr. 110, 36 L.R.A.N.S. 633, 
Ann.Cas.1913B 1218 (as used in a stat- 
ute relating to the duty of a parent, 
“support” includes necessary medical 
attention, as much so as necessary 
food and clothing). But see Grant v. 
Dabney, 19 Kan. 388, 389, 27 Am.R. 
125 (medicines and medical services 
may be included in a broad significa- 
ticn of “support,” but not as general- 
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all such means of living as would enable a claim- 
ant to live in a style and condition and with a de- 

gree of comfort suitable and becoming to his sta- 
- tion in life,®* everything, necessities and luxuries, 
which a person in a certain situation is entitled to 
have and enjoy;°* suitable education for infant chil- 
dren, as well as board and clothing,®* and training 
for a voeation.®®> “Support” has been construed 
not to inelude an allowance for the payment of life 
insurance premiums,?* an amount to enable those 
entitled to support under a will to contest it,°* 
goods bought for the successful prosecution of a 
business from the profits of which support is to be 
obtained,®® luxsries,?® medicine and medical treat- 
ments, or the building of a house.? “Support” ap- 
plies only to means of subsistence during life;® 
thus, funeral expenses are not within the meaning of 


SUPPORT 


Phrases: “Grain, meat, vegetables, groceries and 
other provisions . . . for the support of the 
debtor and his family for one year,”® “life time 
dower and support of one,’”’? “means of support,’’® 
“plenty of support,”® “reasonable and competent 
support,”?° “shall be applied to the support of said 
John and his family . . . (support in this clause 
being meant to include education as to the chil- 
dren),”!1 “support and maintenance,”+? “support 
during the administration,”*? “support of its own 
officers,”14 “support of persons charged with or con- 
victed of a crime,”!® “support of the aged and in- 
firm,”1° “support of the family,”1* and “use and sup- 
port.”1§ 


[§ 3] 2. Verb.1° In respect of persons, “support” — 


as a verb implies existence and the continuance of 


the word.* 


ly used). 


“Proper medical treatment to the 
Sick, is deemed, by usage, as neces- 
Sary as the provision of bread to the 
hungry.” Morse v. Powers, 45 Vt. 
300, 302. 


92. Benjamin F. Shaw Co. v. Palm- 
atory, 105 A. 417, 30 Del. 197, 202. (as 
used in a workmen’s compensation 
aet, “support” ‘is of a broader im- 
port than food, clothing or shelter and 
may include many things _ besides 
these”). See Lumbermen’s Recipro- 
cal Ass’n v. Warner (Tex.Commn. 
App.) 245 S.W. 664, 665 (construing 
“support” as used in a workmen’s 
compensation act, the word includes 
the ordinary comforts and conven- 
iences which are reasonably appropri- 
ate to the parties’ station in life). 


93. Lake v. Bender, 4 P. 711, 7 P. 
74,18 Nev. 361, 407. See In re Vander- 
bilt’s Hstate, 223 N.Y.S. 314, 316, 129 
Mise. 605 [quot Jessup-Redfield, Surr. 
{6th ed) p 1494] (“support compre- 
hends anything requisite to the hous- 
ing, feeding, clothing, health, prop- 
er recreation, vacation, traveling ex- 
pense, or other proper cognate pur- 
poses included within the scope of the 
word’). 


94. Addison v. Bowie, 2 Bland 
(Md.) 606, 627. See also Maintenance 
SSAC et soo note 76 al. 


95. Luques v. Luques, 143 A. 263, 
127 Me. 356 (as used in a divorce stat- 
ute, “support” includes not only food, 
shelter, and clothing, but, whenever 
a parent is able, suitable training to 
fit the child for a vocation in life to 
which his or her natural or special 
talents may be especially adapted). 


' 96.° In re Vanderbilt’s Hstate, 223 
N.Y.S. 314, 316, 129 Misc. 605. 
97. Cecil’s Px’rs and Trustees v. 


Embry, 210 S.W. 451, 188 Ky. 739, 741 
(“Considering the proposition only up- 
on the hypothesis that contestants 
may be unsuccessful, and not denying 
the possible soundness as a general 
rule, that the chancellor, but hardly 
the court trying a common law action, 
might, under many circumstances, up- 
on proper application, require trustees 
to pay to those entitled to support out 
of the trust funds, as part of a rea- 
sonable support, a sum needed to as- 
sert or defend property rights, or 
what reasonably seemed to be such”). 


98. See infra text and note 17, 
99. Benjamin F. Shaw Co. v. Palm- 


The irregular and infrequent bestowal 
of comparatively diminutive gifts eannot properly 
be regarded as support of a family.® 


atory, 105 A. 417, 30 Del. 197, 202. 


1. Grant v. Dabney, 19 Kan. 388, 
3995.20 AMAR, 12/5. 


2. Morford vy. Dieffenbacker, 20 N. 
W. 600, 54 Mich. 593, 608. 


3. Richardson’s Estate, 6 Pa.Dist. 
&Co., 785. 


4. Richardson’s Estate, supra. 


5. -Gregg v. Brickley, 59 N.H. 1072, 
1073, 27 Ind.App. 154. 


6. George v. Hunter, 29 P. 1148, 48 
Kan. 651, 30 Am.S.R. 325 [quot Voss 
v. Goss, 84 P. 564, 73 Kan. 120, 122, 117 
Am.S.R. 457 (construing an exemption 
statute, “support”, in connection with 
the other substantives, means grain, 
meat, or groceries sufficient to feed 
the family for one year, or. sufficient 
for the use of the family as food for 
one year). ; 

7 Beverlin v. Casto, 57 S.E. 411, 
414, 62 W.Va. 158. 


8 See Means 40 C.J. p 18 text and 
note 73. 


9. Wall v. Williams, 93 N.C. 327, 
331, 53 Am.R, 458 (a full support— 
not merely sufficient provisions, but 
support “in full,” including such oth- 
er conveniences and necessaries rea- 
sonable and suitable to make the per- 
sons supported comfortable). 

10. ~See Reasonable 52 C.J. p 1181 
§ 3 text and note 39. 

mas Whelan v. Reilly, 3 W.Va. 597, 


12. In re Neil’s Estate, 191 N.Y.S. 
362, 366, 117 Mise» 498. See Camp- 
bell v. People, 94 P. 256, 42 Colo. 228 


(as used in a criminal statute, of 
much broader import than “food, 
clothing, and shelter,’ found in a 


later statute, and may include many 
things besides food, clothing and shel- 
ter); “Blair-v. sBlair)) 108 e827, “e28, 
82 Kan. 464 (used in their broad and 
liberal meaning to indicate the gen- 
eral purpose and scope for which the 
provision of a will was made, rather 
than to point out or limit its amount); 
Kearney Electric Co. v. Laughlin, 63 N. 
W. 941, 45 Neb. 390, 395 (as used ina 
petition in a death action means food, 
clothing, and shelter); Reg. v. Grave- 
send, 5 BE.&B. 459, 470, 85 BE.C.L. 459, 
119 Reprint 552 (of prisoners, as used 
in a contract, includes not only sup- 
plying the prisoners with houseroom, 
food, clothing, bedding and fuel, but 
also the salaries of officers and the 
expense of repairs to the prison). See 
aay Maintenance 38 C.J. p 338 note 76 
a]. 


For later cases, developments and changes in the law see Annotations, 


bodily life, and provides for bodily eare;?° to fur- 
nish with funds or means for maintenance;?? to 


13. In re Jamison’s Estate, 176 S. 
W. 271, 273, 190 Mo.App. 638. 


14. Gadsden County v. Green, 22 
Fla. 102, 111 [quot Mr. Justice West- 
cott in Opinions to the Governor, 13 
Fla. 687, 696 (construing Const. art 
16 § 18, providing that each county 
and incorporated city shall make pro- 
vision for the support of its own offi- 
cers; ‘the support of an officer is de- 
rived from the emoluments of the of- 
fice, and these emoluments under the 
Constitution consist of fees or per 
diem’’)]. 


15. Pardee yv. Salf Lake County, 
118 P. 122, 124, 39 Utah 482, 36 L.R.A. 
N.S. 377, Ann.Cas.1913E 200 (as used 
in a statute imposing a duty upon a 
county, has nothing to do with provid- 
ing the accused with an attorney). 


16. Board of Com’rs for Caldwell 
County v. Sidney Spitzer & Co., 91 S.E. 
707, 708, 173 N.C. 147. 


17. Paquin, Limited, v. Westervelt, 
106 A. 766, 767, 93 Conn. 513 (as used 
in a statute making husband and wife 
liable for articles purchased by ei- 
ther which shall in fact “have gone 
tothe support of the family,” “sup- 
port” includes everything going to 
the sustenance and maintenance of 
the family); Clark v. Hay, 4 S.B. 190, 
98 N.C. 421, 424 (construing Code § 
1826, the phrase is “confined to goods 
bought for the direct benefit of the 
members of the family, such as food, 
clothing, and other necessaries, and 
not for the successful prosecution of 
a business from the profits of which 
such support is to be obtained, wheth- 
er by keeping a boarding-house or a 
hotel, or by engaging in any other 
general occupation”). 


[a] “For the joint benefit of both” 
distinguished.—_Ferrigino v. Keasbey, 
106 A. 445, 447, 93 Conn. 445. See also 
“Benefit” 7 C.J. p 1135 note 47 [e}. 


18. Winthrop Co. v. Clinton, 46 A. 
435, 196 Pa. 472, 476, 79 Am.S.R. 729. 


19. To support: 
Cepreation see Attorney and Client 


Nominees see Elections § 116 note 43 


[a]; Officers § 87. 
20. See case infra note 24, - 
21. Webster New Int. D. [quot 


Board of Com’rs of Logan Count 
State, 254 P. 710, 711, 122 Oxi, 26s: 
State v. Taylor, 178 N.W. 985, 986, 43 
S.D. 264; State v. Hinkle, 297 P. 1071 
1078, 161 Wash. 652; State v. Olau. 
Sen, 148 P. 28, 32, 85 Wash. 260]. 


Same title and section number, 
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give means of livelihood to;2? and it has been held 
to include the performance of all those duties which 
are due from a father to a child,?* including that of 
education.** It is not necessarily limited to supply- 
Ing bare necessities,?° but, in its ordinary accepta- 
tion, what the word implies will vary with circum- 
stances.?* Phrases: ‘Plenty for to support,”2? “to 
support and maintain,’”’?§ “to support and take care 
of,”*° and “to support a wife;”®° also “supporting 
himself and family.’”’?1 


Supported. Synonymous with “maintained.’32 
Phrases: “Actually supported,”’?? “supported as a 
pauper,”’** and “supported by the state.’’35 


[§ 4] C. Used in Respect of Farm Animals “sup- 


port” has reference to their nutriment, sustenance, 
and food.?¢ 


Phrase: “Necessary food for the support of the 
stock . . . for one year.”37 


[§ 5] D. Used in Respect of Schools “support” 
has reference to their maintenance.?& 


~ SUPPORT 
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school,”*® “interest of which [permanent school 
fund] only shall be expended in the support of said 
schools,”*° “maintenance and support of . . . 
schools,”41 “support and maintenance of public free 


schools,”*? and “support and maintenance of the 
schools.’’48 


_ [§ 6] E. Used in Respect of The State. As used 
in a constitutional provision relating to laws for the 
support of the state, “support” has been held clearly 
to include financial support.*+ In its fullest sense, 
support includes appropriations for current expens- 
es, maintenance, upkeep, continuation of existing 
functions, as well as appropriations for such new 
buildings and conveniences as may be necessary to 
meet the needs and requirements of the state in 
relation to existing institutions.45 Support of the 
state government, it has been held, certainly implies 
and embraces all necessary provisions for salaries, 
compensation, and expenses of its officers and em- 
ployees.*® 


Phrases: “For the support and maintenance of 
the departments of the State Government and State 


Phrases: “For the support of the Whittier reform 


22. In re Neil’s Estate, 191 N.Y.S. 
362, 366, 117 Misc. 498. 


23. State v. Such, 21 A. 852, 853, 
53 N.J.Law 351. 


24. State v. Such, supra (“one of 
the illustrative examples of its [“‘sup- 
port’”] use, given by Webster, is to 
support a student at college’). See 
Maintenance 38. C.J. p 338 note 76 [a]. 
But see In re Neil’s Estate, 191 N.Y.S. 
362, 366, 117 Misc. 498 (‘‘to support 
and maintain a person is to give 
means of livelihood to him. It im- 
plies existence and the continuance 
of bodily life, and provides for bodily 
care. One may be supported and 
maintained, but not educated. Educa- 
tion is instruction, and is not neces- 
sary for physical existence, and to re- 
quire one to support and maintain a 
person does not require one to edu- 
cate him’’). 


25. See Hoyt v. Bliss, 105 A. 699, 
702, 93 Conn. 344 (as used in a will, 
by “support” the testator intended no 


‘“niggardly provision, limited to bare 


necessities of whatever kind, but his 
support was to have a fuller and more 
generous measure that should em- 
brace all those things which enter 
into the idea of support in its fullest 
sense). 


26. See Ballenger v. Ballenger, 94 
So. 127, 208 Ala. 147, 148 (the expres- 
sions “take care of,” “support,” 
“clothe,” “maintain,” or “look after’ 
grantors are to be used in their ordi- 
nary acceptations as applicable to the 
condition, degree, and circumstances 
of life of the contracting parties). 
See also State v. Moran, 121 A. 277, 
279, 99 Conn, 115, 36 A.L.R. 862 (“To 
support a wife, in the commonly ac- 
cepted meaning of the phrase, means 
more than to supply her with barely 
enough to keep her from being a pau- 
per or an object of charity, or from 
being in danger of falling into that 
condition. To support a wife is to 
furnish her with such necessaries as 
the law deems essential to her health 
and comfort, including suitable cloth- 
ing, lodging, food, and medical at- 
tendance. What they are in kind and 
amount, is to be determined in each 
case by the means, ability, social po- 
sition and circumstances both of the 
particular husband and of his wife’). 


27. Wall v. Williams, 93 N.C. 327, 


330, 53 Am.R. 458, 
28. See case supra note 24. 


29. Bull v. McCrea, 8 B. Mon. (Ky.) 
422, 425 [cit Keltner v. Keltner, 6 B. 
Mon. (Ky.) 40 (where a similar en- 
gagement of sons made to their par- 
ents was regarded as not intended to 
exempt the parents from all exertion 
towards their own support)] (“not of 
such rigid and inflexible meaning, and 
.. . So fixed an interpretation, as 
not to admit of variation in their ap- 
plication to different persons, under 
different circumstances’). 


30. See case supra note 26. 


31. Craftsbury v. Greenboro, 29 A. 
1024, 66 Vt. 585, 592 (as used in a 
statute relating to paupers, synony- 
mous with “maintains himself and 
family”). 

“Self-supporting” 57 C.J. p 110. 


32. Camden County v. Ritson, 54 
A. 839, 68 N.J.Law 666, 669 (as used 
in a statute relating to insane per- 
sons, “supported” Should be construed 
as if “maintained’’ were used). See 
also Maintain 38 C.J. p 334. 


33. Lockhart’s Guardian v. Bailey 
Pond Creek Coal Co., 30 S.W.(2d) 955, 
956, 285 Ky. 278. 


34. Sheboygan County v. Town of 
Sheboygan Falls, 109 N.W. 1030, 1031, 
130 Wis. 93 (involves not only the 
idea that aid shall have been given 
by a town, but that the aid shall have 
been applied to or received by the 
supposed pauper). 


35. Board of Com’rs of Logan 
County v. State, 254 P. 710, 711, 122 
Okl. 268. 


36. See cases infra note 37. 


37. Byrnes v. John Deere Plow Co., 
85 P. 819, 74 Kan. 97. See Voss v. 
Goss, 84 P. 564, 73 Kan. 120, 122, 117 
Am.S.R. 457 fauot George v. Hunter, 
29 P. 1148, 48 Kan. 651, 652, 30 Am.S. 
R. 325] (as used in an exemption stat- 
ute, sufficient food to feed the'stock 
for a year). 


38. Whitmore v. Brown, 279 P. 447, 
207 Cal. 473 (“maintenance,” as used 
in the Political Code respecting pub- 
lic schools, is a convertible, term). 
See also Current Expenses 17 C.J..p 
408 note 12. 


“Maintenance” 38 C.J. p 338. 


Institutions,”*? and “support of state government 


39. Mitchell v. Colgan, 54 P. 905, 
907, 122 Cal. 296 (“of course, the word 
‘support’ . - may be said to mean 
‘for the use of said institution’; but, 
conceding this’ .°. .. “it is strong 
proof that the Legislature never in- 
tended to give the trustees unlimited 
power to divert the county and state 
money to the erection of buildings, 
which money was .. . for the ‘sup- 
port’ and the ‘care and keeping’ of 
the children committed to the school”, 
although a building may become un- 
safe and abandoned and the useful- 
ness of the school greatly embar- 
rassed). 


40. Roach v. Gooding, 81 P. 642, 
644, 11 Idaho 244 (construing Idaho 
admission act [Act July 8, 1890] § 5, 
“when Congress declared .. . that 
the interest or income on the public 
school fund could only be expended 
in the ‘support’ of the schools, it was 
not intended that any portion of it 
should be used in the erection or 
equipment of buildings, but only for 
current expenses—the support and 
maintenance of the school, for ordi- 
nary, annual school purposes’’). 


41, See Maintenance 38 C.J. p 338 
text and note 94. 


42. Love v. Rockwall Independent 
School Dist., (Tex.Civ.App.) 194 S/W. 
659, 661 (“support’, used with ref- 
erence to schools, is not applicable to 
the payment of a debt dne for the 
erection of a school building). 


43. Woodcock v. Board of Educa- 
tion of Salt Lake City. 187 BP. 181, 
184, 55 Utah 458, 10 A.L.R. 181 (broad 
enough to cover compensation for in- 
jured employees). 


44. Flanagan v. Taylor, 178 N.W. 
985, 986, 43 S.D. 264 [quot Warner v. 
White, (Ariz.) 4 P.(2d) 1000, 1003]. 


45. State v. Clausen, 148 P. 28, 32, 
85 Wash. 260, Ann.Cas.1916B 810 [quot 
State v. Taylor, 178 N.W. 985, 986, 43 
S.D. 264]. 


46. Flanagan v. Taylor, 178 N.W.. 
985, 986, 43°S.D. 264 [quot Warner v. 
White, (Ariz.) 4 P.(2d) 1000, 1003). 


47. Warner v. White, (Ariz.) 4 P, 
(2a) 1000, 1008 (construing a con<« 
stitutional provision relating to the 
referendum of laws; “support” in this 
connection means financial support of 
the government, that is, appropria- 
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and its existing public institutions.’’4® _ 


SUPPOSE.*° 
to think.®5 


sion of conjecture.°® 


Phrase : 
pose.”’>* 


Suppesed.®® A term in respect of which “al- 
leged,’’®® “claimed and demanded,’*®® and “under- 
Phrases: 
supposed to have been caused by violence,”®? “said 
if any such there be,” 


stood’’®! may be equivalents. 


supposed [debt] ... 


tion bills). 


48. State ex rel. Brislawn v. Meath, 
TAC EP silt 


ation bills’). 
®P. 1071, 1073, 161 Wash. 652 (statutes 
levying taxes are laws for such pur- 
pose to the same ‘or even a greater 
extent than appropriation bills). 


49. See Supposition post. 


50. Webster D. [quot Parker~v. 
Enslow, 102 Ill. 272, 277, 40 Am.R. 
.588]. See State v. Brock, (Mo.) 280 S. 
Ww. 48, 49 [cit Webster New Int. D.] 
(“‘suppose”’ is often used in the sense 
of “believe’’). 

[a] “Believe” equivalent.—Beach 
v. Bird, etc., Lumber Co., 116 N.W. 
245, 247, 135 Wis. 550 (as used _ in 
questioning witness). See also Be- 
lieve 7 C.J. p 1036 note 387 [a]. 

Slee ksspeck 7/251 CJ. 4p Lids 

[a] “Expect” equivalent.—Beach 
v. Bird, ete., Lumber Co., 116 N.W. 
245, 135 Wis. 550, 556 (in answer of 
witness). 


52. Webster D. [quot Parker v. 
Enslow, 102 Ill. 272, 277, 40 Am.R. 
588]. 

53. ‘‘Surmise’” post. 

[a] “Surmise”’ equivalent.—State 
v. Bellows, 56 N.E. 1028, 62 OhioSt. 
307, 310 (construing a statute pro- 
viding for an inquest by the coroner). 


54, Webster D. [quot Parker v. 
Enslow, 102 Ill. 272, 277, 40 Am.R. 
588]. 


“Tmagine” see Believe 7 C.J. p 1037 
text and note 32. 


55. State v. Brock, (Mo.) 280 S.W. 
48, 49 [cit Webster New Int. D.] 
(‘‘suppose”’ is often used in the sense 
of “think’’). 

[a] “Think” equivalent.—State v. 
Bellows, 56 N.H. 1028, 62 OhioSt. 307, 
310 (construing a statute providing 
for an inquest by the coroner); Beach 
v. Bird, etc., Lumber Co., 116 N.W. 
245, 247, 135 Wis. 550 (as used in 
questioning witness). 

“Phink” [38 Cyc 285]. 


56. Councill v. Mayhew, 55 So. 314, 
317, 172 Ala. 295. 


{a] “Opinion” equivalent.—Coun- 
eill v. Mayhew, 55 So. 314, 317, 172 
Ala. 295 (in questions to, and answers 
by, witness). 


57. See Induce 31 C.J. p 887 text 
and note 43. 


58. See Believe 7 C.J. p 1036 note 


To believe;®° to expect;5! to re- 
ceive as true;®2 to surmise;*? also to imagine ;°* 
In common parlance, the term is fre- 
quently used as an expression of the speaker’s en- 
lightened opinion, although more apt for the expres- 
“Induce to sup- 


SUPPORT—SUPPRESS 


“said supposed grievances,”** “supposed bounds, 
“supposed causes of action . . . 
there be or still are,”®* “supposed codicil,”’** “sup- 
posed line,”®%’ “supposed owner,”®® “supposed to 
have been forfeited.’’*° 


SUPPOSITION.’! A conjecture based on the pos- 
sibility that a thing could have happened ;*? an idea 
or a notion founded on the probability that a thing 


may have occurred, but without proof that it did 


proved.7° 
“Death is 
by. force;*° 
erush ;°+ 


37 [a]; Courts § 376. 
59. “Alleged” 2 C.J. p 1149. 
[a] “Alleged” equivalent.—Moss- 


man v. Bostridge, 57 A. 995, 76 Vt. 
409, 411 [quot Havestaff v. Russell, 10 
M.&W. 365, 366, 152 Reprint 511] (ina 
plea of justification). 


60. [a] “Claimed and demanded” 
equivalent.—Scadding v. Eyles, 9 Q.B. 
858, 862, 58 H.C.L. 855 (as meaning 
“alleged” in a plea). 


61. “Understood” [39 Cyc 672]. 


[a] “Understood” equivalent.— 
Cole y. Fowler, 36 A. 807, 68 Conn. 
450, 456 (in a finding, according to 
the presumption of the court). 


62. See Coroners § 14 note 15 [e]. 
See Pleading § 358. 
See Pleading § 358. 


65. Mizell v. Simmons, 79 N.C. 182, 
187 [aff 82 N.C. 1] (of a call for a 
line of another tract of land, indi- 
cates no established and known line). 


_66. Marchant v. Valley Falls Bap- 
tist Church, 6 R.I. 24, 26. 


67. Smith v. Henline, 51 N.B. 227, 
174 Tl. 184, 200 (in an instruction to 
the jury in an action to determine its 
validity not equivalent to telling the 
jury that the codicil was not the real 
codicil of the testator). 


68. Mizell v. Simmons, 79 N.C, 182, 
187 [aff 82 N.C. 1] (of a call for a 
line of another tract of land, indicates 
no established and known line). 


69.. Security Mortg. Co. v. Meeks, 
3 S.W.(2d) 306, 176 Ark, 545; Security 
Mortgage Co. v. Herron, 296 S.W. 363, 
364, 174 Ark. 698; Simpson y. Rein- 
man, 227 S.W. 15, 22, 146 Ark. 417. 


70. Fisher v. Harnden, 9 F.Cas.No. 
4,819, 1. Paine 55, 62 [rev 1 Wheat. 
300, 4 L.Ed. 96]. 


71. See Suppose ante, 
Admissibility of see Evidence § 602. 


“Inference” distinguished see Infer- 
ence 31 C.J. p 1181 note 20 [al]. 


72. Louisville & N. R. Co. v. 
Mann’s Adm’r, 13 S.W.(2da) 257, 227 
Ky. 399 [quot Park Circuit & Realty 
Co. v. Ringo’s Guardian, (Ky.) 46 
S.W.(2d) 106, 109, 242 Ky. 255; Coch- 
ran’s Adm’rs v. Chesapeake & O. Ry. 
Co.,, (Ky) 22 (S.W.(2d) > 452) 9282) Ky. 
107]. See Baldwin v. State, 20 So. 528, 
111 Ala. 11, 15 (the use of the word 
in an instruction to the jury is not 
to be commended); Yarbrough v. 
State, 16 So. 758, 761, 105 Ala. 43 (“the 
use of the word ‘supposition’ in a 
charge, of itself has a tendency to ex- 
cite an imaginary or speculative in- 
auiry, and is not permissible unless 
the context shows that it is a sup- 
position or hypothesis reasonably 


64. 


oceur;?? what is not known to be true,’* or, not 


SUPPRESS.’* To crush;77 to destroy;7® to end 
_ to overpower ;*° 
to overwhelm ;§? 


to overpower and 
to prevent;** to pro- 


arising from or suggested by the facts 
in evidence’). See also Johnson v. 
State, 16 So. 99, 102 Ala. 1, 18 (“sup- 
position” in a requested charge prop- 
erly refused). 


[a] “Hypothesis” synonymous.— 
State v. Harras, 65.P. 774, 25 Wash, 
416, 419 (as used in an instruction to 
a jury). “Hypothesis” 31 C.J. p 234. 


73. Louisville & N. R. Co. v. Mann’s 
Adm’r, 13 S.W.(2d) 257, 227 Ky. 399 
[quot Park Circuit & Realty Co. v. 
Ringo’s Guardian, 46 S.W.(2d) 106, 
109, 242 Ky. 255]. 


[a] “Belief” equivalent.—National 
Bank of California v. Miner, 140 P. 
2T, 29, 167 Cal. 532) (asi used aneeal 
finding). ‘Belief’ 7 C.J. p 1034. 


74. Webster D. [quot State v. Har- 
ras, 65 P. 774, 775, 25 Wash. 416]. 


75. Webster D. [quot State v. Har- 
ras, supra]. 


76. See Suppression post. 
Suppress: 


“Compound” synonymous see District 
and Prosecuting Attorneys § 47 note 
56 [a] (2). 

Power to see Licenses §§ 19, 29; Mu- 
nicipal Corporations § 250. 


“Prohibit” compared see Prohibit 50 
C.J. p 649 note 96 [ec]. 


“Regulate” distinguished see Munici- 
pal Corporations § 250; Regulate § 
ceo and note 97, § 8 text and note 


“Restrain” compared see Intoxicating 
Liquors § 71; Restrain 54 C.J. p 732 
text and note 13. J 


77. Century D.; Standard D. [both 
quot Ogden v. Madison, 87 N.W. 568, 
111 Wis. 418, 419, 55 LRA. 506]; 
Timm v. Common Council of Village 
peers oan 112 N.W. 942, 149 Mich. 


78. Webster D. [quot Ogden v. 
Madison, 87 N.W. 568, 111 Wis. 413, 
419, 55 L.R.A. 506]. 


“Destroy” 18 C.J. p 975. 


79. State v. Mustachia, 94 So. 408, 
409, 152 La. 821. 


80. Century D. [quot Ogden v. 
Madison, 87 N.W. 568, 111 Wis. 413, 
419, 55 L.R.A. 506]; Standard D. [quot 
Timm _ v. Common Council of Village 


of Caledonia Station, 112 N.W. 942, © 


149 Mich. 323; ‘Ogden v. Madison, su- 
pra]. 


81. Webster D. [quot Ogden v. 
Madison, 87 N.W. 568, 111 Wis. 413, 
419, 55 L.R.A. 506]. 


82. Webster D. 
Madison, supra]. 


83. Anderson L. D. [quot Ogden v. 
Madison, supra]. 


“Prevent” 49 C.J. p 1343. 


[quot Ogden vy. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


65 
if any such’ 


Ae 


hibit ;*4 to put a stop to when actually existing ;*® 
ta. put down;*® to put down. or put an end to by 
force ;*" to quell;8* to repress;*® to stamp out;?° 


to subdue;°! and: never, therefore, to license or 
sanction.®2 


Phrases: “Control or suppress,’?? “gambling 
and the Legislature shall pass laws to sup- 
press it,”°4 “regulate, license, or suppress,’®> “reg- 
ulate or suppress,”®* “regulate, suppress . . . 
circuses, shows \. . . skating-rinks,’’®? “suppress 
and prohibit,”®’ “suppress and restrain,’®® “sup- 
press bawdy-houses, gaming and gambling houses,’ 
and “suppress saloons for the sale of spirituous and 
intoxicating liquors.”? 


SUPPRESSION.* Phrases: “Any misrepresen- 
tation . . . from the suppression of the truth,” 
“suppression of fact by the employer,”> “the powers 


. . . 


SUPPRESS—SUPREME 
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of improving and regulating streets, and for the sup- 
pression of nuisances,’”’* and “warrant all answers 
true without suppression.”* 


SUPPRESSIO VERI.’ Literally, a suppressiom 
of the truth;® and means a suppression of facts 
which one party is under a legal or equitable obli- 
gation to communicate, and with respect to which 
he cannot be innocently silent, because the other 
has a right not merely in foro conscientia, but juris 
et de jure, to know;!° withholding the truth when 
it should be uttered.11 


SUPRA PROTEST.?+? 


SUPREME.'* Highest in authority or power.1* 
As used in connection with, or in reference to, courts,. 
the word has a well understood and settled mean- 
ing;1> highest, in the sense of final or last resort.1® 


. . . 


84. State v. Mustachia, 94 So. 408, 
409, 152 La. 821. 


fa] “Prohibit” equivalent.—Timm 
v. Common Council of the Village of 
Caledonia Station, 112 N.W. 942, 149 
Mich. 323 (as used in a statute relat- 
ing to the power of a village to sup- 
press saloons). 


“Prohibit” 50 C.J. p 649. 


85. Bouvier L. D. [quot Ogden v. 
Madison, 87 N.W. 568, 111 Wis. 413, 
419, 55 L.R.A. 506]. 


[a] “Abate” compared.—Nevada v. 
Hutchins, 13 N.W. 634, 59 Iowa 506, 
508 (in the construction of a section 
of the code relating to the power of 
towns and cities, ‘‘the shade of differ- 
ence in the meaning between the 
words ‘abate’ and ‘suppress’ is so fine 
that it cannot be said that the power 
of punishment can be exercised in one 


case and not in the other’). ‘Abate’ 
el Cuda, D Ls. 
86. Century D.; Webster D. [both 


quot Ogden v. Madison, 87 N. 
111 Wis. 413, 419, 
State v. Mustachia, 
152 La. 821. 


87. Standard D. [quot Ogden v. 
Madison, 87 N.W. 568, 111 Wis. 413, 
419, 55 L.R.A. 506]. 


ss. Century D. [quot Ogden Vv. 
Madison, supra]; Timm v. Common 
Council of Village of Caledonia, 112 
N.W. 942, 149 Mich. 323. 


89. Webster D. [quot Ogden v. 
Madison, 87 N.W. 568, 111 Wis. 413, 


W. 568, 
55 L.R.A. 506]; 
94 So. 408, 409, 


419, 55 L.R.A. 506]. 
90. Century D. [quot Ogden v. 
Madison, supra]; Timm v. Common 


Council of Village of Caledonia Sta- 
tion, 112 N.W. 942, 149 Mich. 323. 


91. Century D.; Standard D.; 
Webster D. [all quot Ogden v. Madi- 
son, 87 N.W. 568, 111 Wis. 413, 419, 
55 L.R.A. 506]; Timm v. Common 
Council of Village of Caledonia Sta- 


tion, 112 N.W. 942, 149 Mich. 323. 


92. Anderson L. D. [quot Ogden v. 
Madison, 87 N.W. 568, 111 Wis. 413, 
419, 55 L.R.A. 506]. 


“License” 37 C.J. p 161. 
“Sanction” 56 C.J. p 125. 


93. 
47. 


94. State v. Mustachia, 94 So. 408, 
409, 152 La. 821. 


95. See Regulate § 9 text and note 
32. 


96. 
35. 


See Licenses § 19 text and note 


See Regulate § 9 text and note 


| 444, 448; 


97. Johnson v. Town of Philadel- 
phia, 47 So. 526, 527, 94 Miss. 34, 19 
L.R.A.N.S. 637, 19 Ann.Cas. 103. 


98. Wong v. Astoria, 13 Or. 538. 


99. Schwuchow v. Chicago, 68 Ill. 
Nevada v. Hutchins, 13 N. 
W. 634, 59 Iowa 506; Ex p. Garza, 13 
S.W. 779, 28 Tex.App. 381, 385, 19 Am. 
S.R. 845; Ogden v. Madison, 87 N.W. 
568, 1]1 Wis. 413, 55 L.R.A. 506. See 
also Licenses § 19 text and note 48; 
Same 54 C.J. p 732 text and note 


1. In re Lee Tong, 18 F. 253. 


2. Timm v. Common Council of 
Village of Caledonia Station, 112 N. 
W.. 942, 149 Mich. 323. 

3. Suppression: 

“Concealment” synonymous see Hva- 
sion 21 C.J. p 1259 note 7 [a]. See 
also Concealment 12 C.J. p 375 text 
and note 74. 

“Evasion” synonymous see Evasion 
21°C.J. p' 1259 note 7 fal. 

“Regulation” distinguished see Reg- 
ulation § 6 text and note 5. 
Suppression of: 

Depositions §§ 324-332. 

Disease see Animals §§ 144-199. 

Disorderly house see Disorderly Hous- 


es § 123; Municipal Corporations § 
425. 

Duel see Dueling § 44. 

Evidence: 


Admitting secondary evidence see 
Evidence §§ 1315-1378. 


are te of court see Contempt 


Presumption arising from see Crim- 
inal Law § 1025; Evidence §§ 53— 

593 
Fact, distinguished from mere silence 
see Silence 58 C.J. p 732 note 9 [b]. 


Insurrection § 16. 
Riot §§ 41-45. 


4. See Fidelity Insurance § 15 text 
and note 12. 


5. Fidelity & Guaranty Co., of New 
York v. Western Bank, (Ky.) 94 S.W. 
3, 4 (as used in an employer’s indem- 
nity bond, the phrase means the same 
as “misrepresentation”’; “one is the 
active and the other is the passive 
phase of the same thing. One is the 
false statement and the other is the 
suppression of the truth, each in- 
tended to mislead as to the matter 
pertaining to the risk”). See also Fi- 
delity Insurance § 15. 


“Misrepresentation” 40 C.J. p 1225. 


6. Chelsea v. King, 17 C.B.N.S. 
625, 112 E.C.L. 625, 144 Reprint 250. 


7. Murray  v. Brotherhood of 
American Yeomen, 163 N.W. 421, 428, 
180 Iowa 626 (as used in an appli- 
cation for insurance, “suppression,” 
in a general way, means ‘‘to avoid by 
some device or strategy, or the con- 
cealment or intentienal withholding 
some fact which ought in good faith 
to be communicated”). 


8. Failure to disclose facts: 
Affecting validity of: 

Contracts §§ 281-2838. 

Deeds §§ 147-155. 

Marriage §§ 63-69. 
pron peetenee see False Pretenses § 


Ground of: 
Jurisdiction see Equity §§ 82-91. 
Liability see Fraud §§ 12-19, 123. 


9. See Fleming vy. Slocum, 18 
(N.Y.) 403, 405, 9 Am.D. 224 
me ee a rule of equity, as 
well-as of law, that a suppressio veri 
is equivalent to a suggestio falsi; 
and where either the suppression of 
the truth, or the suggestion of what 
is false, can be proved, in a fact ma- 
terial to the contract, the party in- 
jured may have relief against the con- 
tract’’). 


[a] “Suggestio falsi” distinguish- 
ed.—‘“‘Suppressio veri’ is a negative 
act of fraud, as distinguished from 
“sugegestio falsi,’’ which is an affirm- 
ative fraudulent act. Newman v. 
Kay, 49 S.E. 926, 57 W.Va. 98, 109, 6& 
L.R.A. 908. “Suggestio falsi”’ ante. 


10. Terrell v. Kirksey, 14 Ala. 209, 
212% Juzan -v.Toulmin, ,95 Ala-e-662- 
oe 44 Am.D. 448 [cit 1 StoryEKq. 213— 
224). 


Juris et de jure see Juris 35 C.J. mp 
426. note 3 [a]. “ 


11. Turney v. Avery, 
92 N.J.Mq. 473. 


12. See Bills and Notes §§ 881— 
889. 

13. Supreme: 
Law see Law § 41 text and note 99. 
Lodge see Grand Lodge 28 C.J. p 
‘817. 


113 A. 710, 


14. Webster New Int. D. 


[a] Derivation.—‘‘Supreme,” a de-- 
rivative word, is derived from “su- 
per,’ meaning ‘over,’ “above,” “be- 
yond.” Exp. France, 95 N.E. 515, 518, 
176 Ind. 72 [cit Webster Int, D.]. 


15. Ex p. France, 95 N.E. 515, 518,. 
176 Ind, 72. . 


16. Koonce v. Doolittle, 
644, 48 W.Va. 592, 594. See 


37 SE. 
State ¥. 
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Supreme power. 


Phrase: 


SUPT.19 
intendent.”2° 


_SUPUESTO.?1 
- SURCHARGE.?2 


SURE. 
Phrase: “Sure foal-getter.”2% 


SURETY.?+ 
SURETYSHIP.?5 


SURFACE. As noun,?® in its geometrical sense, 
a plane.?* As used in a statute relating to the main- 
tenance of, bridges, “surface” includes some degree 


The highest authority in the 
state, all other powers in it being inferior thereto.17 
“The supreme executive power.”?® 


An abbreviation standing for “super- 


SUPREME—SURGICAL 


As verb. “Surfacing” seems to be a technical 
term among civil engineers. 
ing track,’’?1 and “well surfaced.”*? 


1930 


Phrases: “Surfac- 


Used as adjective, in phrases, such as: “All sur- 


face, underground, or elevated railroads,”** “surface~ 


coated papers,”** 


“surface rights,’?> “surfaee 


streams,”#* and “surface waters.”*? 


SURF DAYS.*® 


SURGEON.®° 
SURGERY.?° 


of thickness;?° and includes all the flooring.?® 


Atherton, 10 P. 901, 19 Nev. 332, 342 
(‘the name supreme court, for in- 
stance, indicates that it is a court of 
the highest authority in the state, 
and so it is in this state; yet in New 
York this name is given to courts 
possessing similar jurisdiction to that 
given to the district courts in this 
state, and the name court of appeals 
is given to the highest court. In 
Texas the name court of appeals is 
given to a court having appellate ju- 
risdiction in criminal cases, and the 
name supreme court applied to the 
court having appellate jurisdiction in 
civil cases’’). 


Supreme court of: 


British colony see Dependencies, Col- 
onies, and British Possessions § 10. 


District. of Columbia see Federal 
Courts § 372. 


State: 


In general see Courts § 8; 
§§ 447-573. 

Designation in bond on appeal see 
Appeal and Error § 3324. 

Transfer of jurisdiction of see 
Constitutional Law § 260. 

United States see Federal Courts §§ 
191-324. ‘ 


17. Black L. D. [quot State v. 
Clausen, 264 P. 403, 405, 146 Wash. 
588]. 


‘18. State v.-Clausen, supra. 
19. See Evidence § 1942 fhote 46 


20. South Missouri Land Co. v. 
Jeffries, 40 Mo.App. 360, 361. 


“Superintendent” ante. 
21. U.S. v. Pineda, 37 Philippine 


456, 465 (in the Spanish translation 
of a statute relating to druggists, a 


passim 


word not synonymous with “fraudu- 
lent’’). 
§ ans See Accounts and Accounting 
372. 
Surcharging and falsifying ac- 
count: 


In general see Accounts and Account- 
ing §§ 374-376; Falsify 25 C.J. p 
662 note 12 [b]. 

“Opening an account” distinguished 
see Accounts and Accounting § 372; 
ReGen and Administrators § 

505. 


23. National Bank of Anadarko vy. 
Oldham, 109 P. 75, 76, 26 Okl. 139 
(a technical phrase in parlance per- 
taining to stallions; as used in a war- 
ranty, construed as a reasonably sure 


foal getter). 
“Foal Getter” 26 C.J. p 745. 
24. Surety: 
Defined see Principal and Surety § 2. 


As meaning ‘security’ see Security 
56 C.J. p 1282 text and note 365. 


Surety companies see Principal and 
Surety §§ 535-540. 


Surety of peace see Breach of the 
Peace §§ 20—58; Criminal Law § 3257. 


25. Suretyship: 
Defined see Principal and Surety § 1. 


Contract of, defined see Principal and 
Surety § 1 


“Guaranty” distinguished see Guar- 
anty §§ 4-7. 

“Indemnity” 
demnity § 6. 
26. See Mines and Minerals § 105. 


27. Sullivan v. Boston & A. R. R,, 
96 N.E. 347, 349, 210 Mass. 229. 


28. Sullivan y. Boston & A. R. R., 
supra. 


distinguished see In- 


29. Sullivan v. Boston & A. R. R., 
Supra. 
-In  contradistinction to “frame- 


work” see Framework 26 C.J. p 1004 
note 24 [a]. 


.380, Snell v. Cottingham, 72 Ill. 161, 
167 (used in a contract for building 
a railroad, the word did not include 
“filling in’ between the ties, nor 
raising the track two and a half feet). 


31. Heine v. Chicago, ete., R. Co., 
17 N.W. 420, 58 Wis. 525, 527 (filling 
the dirt and gravel between the ties 
co eee gpeier and dressing up the sur- 
ace). 


32. Western Union R. Co. v. Smith, 
75 Ill. 496, 502 (as used in a con- 
tract to make a railroad track, “sur- 
faced” is indefinite, and may be vari- 
ously applied; ‘‘no doubt, employed 
in the sense applied by those engaged 
in the construction of such roads’’). 


33. People ex rel. New York Cent. 
& H. R. R. Co. v. Woodbury, 96 N.E. 
431, 432, 203,N.Y. 167 (“surface rail- 
road” includes a road with its tracks 
depressed somewhat in an excayation, 
or elevated on an embankment so as 
to make a good grade, because on the 
surface as changed for gradient pur- 
poses). ‘ 

[a] Includes steam  railroad.— 
People ex rel. Erie R. Co. v. Wood- 
ey 127 N.Y.S. 201, 202, 70 Mise. 


84 See Customs Duties § 42 text 


» 


SURGICAD. Phrases: “Surgical aid,”41 “surgi- 
cal bandages,”*2 “surgical operation,”*? and “surgi- 
cal treatment.”4# 


and note 94; Paper § 1 text and note 
2. 


35. See Mines and Minerals § 105. 
36. See Stream post. 
37. See Railroads § 452; Waters 


[40 Cye 639]. 


38. British and Mexican Shipping 
Co. v. Lockett, [1911] 1 K.B. 264, 267, 
268 (in an action involving a char- 
ter party, quoting from the pleading, 
“‘days on which the surf on the 
beach, and/or at the moles on the 
beach, is so heavy that lighters can- 
not land cargo, and it is dangerous 
and often impossible for the lighter- 
men to get from the shore to the 
lighters which are moored in the bay. 
. « .« + Further, by the established 
custom of the port of Iquique, ‘surf 
days” are not working days, and half 
“surf days” are half working days’ ’’). 


“Working-day” in charter party see 
Shipping § 1031. 


39. See Physicians and Surgeons 


§ 6. 
“Surgical” post. 


40. See Physicians and Surgeons 


§ 7. 
“Surgical” post. 


41. Olmstead v. Lamphier, 104 A. 
488, 88 Conn. 20, 7 A.L.R. 542. 


{a] This is a term of technical 
significance (1) which has an estab- 
lished meaning in standard works on 
surgery (Olmstead v. Lamphier, 104 
A. 488, 93 Conn. 20, 7: A.L.R. 542); (2) 
relief pertaining to surgery or used 
in surgery (Olmstead Vv. Lamphier, 
supra [cit Webster New Int. D.]). 
(3) The term in its ordinary signifi-, 
cance is not limited to the personal 
service of the surgeon, but includes 
all the means and instrumentalities 
used in surgery which will help effect 
a cure. Olmstead vy. Lamphier, su- 
pra. (4) It includes all necessary 
bandages, materials, splints, and ap- 
paratus required by the surgeon. 
Olmstead v. Lamphier, supra. (5) It 
has been held to include the furnish- 
ing of an artificial leg. Olmstead v. 
Lamphier, supra. 


42. Pennsylvania R. Co. v. U. S, 
42 F.(2d) 600 (includes crepe paper 
bandages within a tariff on file with 


the eeniersete Commerce Commis-— 
sion). 
43. See Operation 46 C.J. p 1114 


text and notes 97-2; Physicians and 
Surgeons § 10 text and note 91; Work- 
men’s Compensation Acts § 94. 

44. See Accident Insurance § 131 


, 


For later cases, developments and changes in the law see Annotations, same title and section number, ~. 
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SURMISE.+¢5 
SURNAME.*¢ 
SURPLUS. 


longer needed ;°1 


Corporations §§ 2286-2289; Work- 


men’s Compensation Acts § 97. 


45. Baumann vy. City of New York, 
167 N.Y.S. 720, 721, 180 App.Div. 498 
{testimony founded on recollection of 
past facts within the knowledge of 
a witness not a surmise, but the best 
recollection of the witness). 

Synonymous with: 

“Conjecture’’ see Conjecture 12 C.J. 
p 503. 

“Suppose” see Suppose ante. 

46. See Names § 3. 

47. See Surplusage post. 

Surplus: 

Agreement to account for see Mort- 
gages § 89 

Appropriation of, from special funds 
see Counties § 285. 

Attachment to of: 

Dower see Dower §§ 42, 44. 

Judgment lien see Judgments § 910. 
Disposition of after: 

Dissolution see Banks and Banking 

§ 541; Corporations §§ 3887-3891, 

3921. 

Enforcement of pledge see Pledg- 

es §§ 219-225. 

Insolvency see Banks and Banking 

§ 541; Insolvency § 282. 

Sale to satisfy: 

Attachments §§ 523, 813. 

Chattel Mortgages §§ 523, 565. 

Executions §§ 709-711. 

Judicial order see Executors and 
Administrators § 1733; Judicial 
Sales § 100. 

Landlord’s lien see Landlord and 
Tenant §§ 1502, 1699. 

Mechanics’ Liens § 762. 

Mortgage see Corporations § 
2763; Executors and Adminis- 
trators § 351; Mortgages §§ 
1473-1480, 2019-2027; Railroads 
§ 823. 

Pledge see Corporations § 1137; 
Pawnbrokers § 49; Pledges §§ 
219-225. 

Tax see Internal Revenue § 42 
note 90 [e]; Taxation [37 Cyc 
1362]. 

Vendor’s lien see Vendor and 
Purchaser [39 Cyc 1883]. 

Setting aside conveyance cae Fraud- 

ulent Conveyances § 83 

Liability for failure to a for 
see Chattel Mortgages § 284. 

Of insurance organizations see Insur- 
ance § 66; Life Insurance §§ 21- 
35. 

Reservation of see Aobipumiohta for 
Benefit of Creditors §§ 194-196; 
Fraudulent Conveyances §§ 349- 
357. 


(§ 1] A. As Noun.47—1. In General. 
That which is left from a fund which has been ap- 
propriated for a partiéular purpose;** that which 
remains when use is satisfied;+® that which remains 
when use or need is satisfied;*° a fund which is no 
the excess +2 the excess or over- 
plus;53 the overplus ;54 the remainder of a thing ;°5 
the residue;°* and, more specifically, the net assets 
over and above the liabilities;°7 excess beyond what 
is preseribed or wanted in law;°* what is left after 
all proper and legitimate deductions are made.°® 
As defined in the eases, it has been said, the mean- 
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ing of the word is confined to the particular context 
in which it is used and to the subject matter under 


discussion. °° 


standing of 


and surplus.’’®? 


surplus,”** and 


Taxation of: 
Banks see Taxation [87 Cyc 828]. 


eoea ron see Taxation [37 Cyc 


Insurance companies see Taxation 
[387 Cye 840]. 


48. Bouvier L. D. [quot State v. 
Butler County, 94 P. 1004, 77 Kan. 527, 
536]; In re Jones’ Estate, 134 N.Y.S. 
859, 862, 75 Misc. 47. 


{a] Similar definitions.—(1) “That 
which remains of the fund appro- 
priated for a particular purpose.’ 
Black L. D. [quot Boviard Supply Co. 
v. American Nat. Bank, 253 P. 92, 94, 
123 Okl, 245]. (2) “That which is 
left of a fund after the use of a suf- 
ficiency to satisfy the purposes for 
which the fund was set apart.” Bur- 
ley Tobacco Growers’ Co-op. Ass’n y. 
Tipton, 11 S.W.(2d) 119, 227 Ky. 297. 


49. State v. Parker, 35 N.J.Law 
575, 577 [quot Boviard Supply Co. v. 
American Nat. Bank, 253 P. 92, 94, 123 
Okl. 245]. 


50. Harden v. Irwin, 285 F. 402, 
409; State v. State Tax Commission, 
221 S.W. 721, 722, 282 Mo. 213. 


{a] Ordinary meaning as found in 
the standard lexicons. State v. State 
Tax Commission, 221 S.W. 721, 722, 
282 Mo. 213. See Harden vy. Irwin, 285 
F, 402, 409 (in common phraseology). 


51. Smith v. Cotting, 120 N.E. 177, 
231 Mass. 42 (so generally under- 
stood). 


52. State v. State Tax Commis- 
sion, 221 S.W. 721, 722, 282 Mo. 213 
C ‘surplus,” ex yi termini, implies an 
excess). 


[a] Ordinary meaning as found in 
the standard lexicons. : State v. Tax 
Commission, 221 S.W. 721, 722, 282 
MO, 218. 


“Excess” 23 C.J. p 181. 


53. Webster D. [quot Sexton v. C. 
L. Percival Co., 177 N.W. 83, 86, 189 
Iowa 586]; Harden Vv. Irwin, 285 F. 
402, 409. 


54. Black L. D. [quot Boviard Sup- 
ply Co. v. American Nat. Bank, 253 
P. 92, 94, 123 Okl, 245]; Bouvier L. D. 
[quot State vy. Butler County, 94 P. 
1004, 77 Kan. 527, 536]; State v. State 
Tax Commission, 221 S.W. .721, 722, 
282 Mo. 213; State v. Parker, 35 N.J. 
Law 575, 577 [quot Boviard Supply 
Co. v. American Nat. Bank, supra]. 


{a] Ordinary meaning as found in 
the standard lexicons. State v. Tax 
Commission, 221 S.W. 721, 722, 282 
Mo. 213. 


“Qverplus” 46 C.J. p 1162. 


55. Black L. D. [quot Boviard Sup- 
ply Co. v. American Nat. Bank, 253 P. 
92, 94, 128 Okl, 245]; Bouvier lings BP 
[quot State v. Butler County, 94 P. 


Technical meaning. There is a distinction between 
the common significance and the technical under- 
“surplus;”°! in a technical sense, no 
profits become undivided profits or surplus until 
they have been set 
ing period and allocated to certain funds known to 
accountants and bookkeepers as “undivided profits 


aside at the end of an account- 


Phrases: “Annual surplus from such deductions 
must be prorated among the growers,’’®? “out of the 
“surplus of water.” 


1004, 77 Kan. 527, 536]; In re Jones’ 
feaeee 134 N.Y.S. 859, 862, 75 Migc. 


56. Black L. D. [quot Boviard Sup- 
ply Co. v. American Nat. Bank, 253 
P. 92, 94, 123 Okl. 245]; Bouvier L. D. 
[quot State v. Butler County, 94 P. 
1004, 77 Kan. 527, 586]. 


[a] “Residue” equivalent.—Galla- 
gher v. Gallagher, 16 Pa.Dist. 458, 
460 [cit Anderson L. D.]. See also 
Residue 54 C.J. p 715 note 47. 


57. People ex rel. v. Purdy, 146 
N.Y.S. 646, 161 App.Div. 541, 543 [quot 
State v. State Tax Commission, 221 
S.W. 721, 722, 282 Mo. 213 (as a defi- 
nition confined either in express terms 
or by necessary implication to the 
particular case and facts under con- 
Sideration) ]. 


[a] Similar definitions.—(1) ‘The 
amount of the residue of the assets 
after the liabilities have been deduct- 
ed.” Anderson vy. Farmers’ Loan & 
Trust\Co., 241 F. 322, 327, 154 -C.C.A. 
202 [quot Douglas v. Edwards, 298 F. 
229, 241; State v. State Tax Commis- 
sion, 221 S.W. 721, 722, 282 Mo. 213}. 
(2). “The entire overplus of assets 
over liabilities.” Leather Manufac- 
turers’ Nat. Bank v. Treat, 116 F. 774 
[aff 128 F. 262, 62 C.C.A. 6441. 


58. State v. Parker, 35 N.J.Law 
575, 577 [quot Boviard Supply Co. v. 
American Nat. Bank, 253 P. 92, 94, 123 
Okl. 245]. 


59. Pettibone v. Thomson, 130 N. 
Y.S. 284, 289, 72 Misc. 486. 


60. State v. State Tax Commission, 
221 S.W. 721, 722, 282 Mo. 213. See 
Douglas v. Edwards, 298 F. 229, 240 
(“general definitions [of ‘‘surplus,” 
“surplus earnings,’ ‘surplus. ac- 
count”] will be found, which may be 
accurate for the purposes of the dis- 
cussion of a particular subject-mat- 
ter by a court, or text-book writer, 
or essayist, but which may not he 
applicable to some other case’). | 

61. Harden v. Irwin, 285 F. 402, 409 
[eit Montgomery Auditing, Theory & 
Practice, pp 199-205]. 


pis Harden y. Irwin, 285 F. 402, 
“Undivided profits” distinguished 


see infra § 2 text and note 86. 


63. Burley Tobacco Growers’ Co- 
Op. Ass’n y. Tipton, 11 S.W.(2d) 119, 
122,227 Ky. 297: 


64. Pettibone v. Thomson, 130 N. 
Y.S. 284, 289, 72 Misc. 486. 


65. Hastman vy. Parker, 27 A. 611, 
65 Vt. 643, 647 (as used in a deed, if 
it had been the intention to grant the 
unlimited use of the water that en- 
tered the channel in question, it is 
not probable that “surplus” would 
have been used; the surplus. water 
was that not required for a mill). 
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[§ 2] 2. Of Corporations. The surplus of a cor- 
poration has been defined as that which remains 
after expenses and dividends,*® the difference be- 
’ tween the aggregate value of all its assets and the 
sum of all its liabilities, including capital stock ;°7 
what remains after making provision for liabilities 
of every kind, leaving capital stock out of consid- 
eration;®® also the accumulations of the company 
of moneys or property in excess of the par value 
of the stock issued by it;®® the property of a cor- 
poration in excess of the sum limited for its capital 
in its charter.*° 


In accounting, “surplus” is commonly employed to 
designate an account on corporate books,’1 repre- 
senting the net assets of a corporation in excess of 
all liabilities, including its capital stock,** and may 
be “paid in surplus,” as where the stock is issued 
at a price above par’? or “earned surplus,” as where 
it was derived wholly from undistributed profits ;74 
and it may, among other things, represent the in- 


° . 8 a be d 
crease in valuation of land or other assets made upon | profits,”*° and from “reserve.”8? 


ey » id ee eT 


SURPLUS | og 


a revaluation of the company’s fixed property.”® 

Used in subscription paper for stock, “surplus” 
might reasonably and naturally be understood to 
mean that the corporation had money or property of 
value equal to the amount designated as surplus, and 
that its eapital stock was enhanced in the amount 
of this sum.*® 


In connection with stockholders’ right to surplus 
of corporation,’? “surplus” means that which is left 
when use is satisfied,7® or the excess beyond what is 
prescribed.*® 


Compared with. other terms. “Surplus” has been 
held in a sense the equivalent of “undivided prof- 
its,’8° and to be ineluded in “net capital stock.’ 
“Surplus” has been distinguished from “capital 
stock,’’82 and defined as the excess of net assets 
over the face value of the shares of a corporation.** 
“Surplus” has also been distinguished from “net 
earnings,’’* from “net profits,”*> from “undivided 
However, “sur- 


66. Harden v. Irwin, 285 F. 402, 
409; Marks v. American Brewing Co., 
52 So. 983, 985, 126 La. 666. 


67. Insurance Co. of North Ameri- 
ca v. McCoach, 218 F. 905, 908 (“‘the 
real surplus”). 


“This difference may be called sur- 
plus, undivided profits, contingent 
fund, or by any other name. In a 
real and substantial sense, it is a re- 
serve.” Insurance Co. of North 
America vy. McCoach, supra, 


{a] Similar definition.—An excess 
in the aggregate value of all assets 
of a corporation over the sum of its 
entire liabilities, including capital 
stock. Branch y. Kaiser, 140 A. 498, 
291 Pa. 543. 


{[b] Balance figure.—Surplus is 
merely a baiance figure ascertained 
by deducting the sum of the par or 
stated value of the capital stock and 
the other liabilities from the value of 
all assets. Landesman-Hirschheimer 
Co. v. Internal Revenue Comr., 44 F. 
(2d) 521, 522. 


{c] In a statute assessing a tax, 
(1) “surplus” refers to the excess of 
the assets of the corporation over its 
liabilities. Porto Rico Coal Co, v. 
Domenech, 41 F.(2d) 183. (2) In an- 
other statute assessing a tax, ‘‘sur- 
plus” refers to that part of the sur- 
plus which was derived from profits 
which, at the close of earlier annual 
accounting periods, were carried into 
the surplus account as undistributed 
profits. Edwards v. Douglas, 46 S.Ct. 
85, 269 U.S. 204, 70 L.Ed. 235 [Lexpl 
Phillips vy. United States, 12 F.(2d) 
598, 600]. (8) In a statute taxing the 
surplus of an insurance company, 
“surplus” refers to assets in excess 
of what is deemed necessary to pro- 
vide for the payment when due of the 
amounts specifically covered by the 
policies. New York Life Ins. Co. v. 
Bowers, 51°S.Ct. 399, 283 U.S. 242, 75 
L.Ed. 1005. (4) Ina statute imposing 
a franchise tax on capital and sur- 
plus, “surplus” has been held to mean 
the difference between the amount of 
the outstanding capital stock of a 
wholly domestic corporation and the 
amount of the assets of that corpora- 
tion, excluding liabilities of all sorts. 
State v. State Tax Commission ex rel, 
Marquette Hotel Inv. Co., 221 S.W. 
721, 722, 282 Mo. 213 [foll State ex 
rel. Missouri Pac. Ry. Co. v. Danuser, 
6 S.W.(2d) 907, 319 Mo. 799]. 


“Contingent fund” see Contingent 
13 C.J. p 114 text and note 27. 


“Reserve” distinguished see infra 
text and note 87. 


“Undivided profits” distinguished 
see infra text and note 86. 


68. Insurance Co, of North Amer- 
ica v. McCoach, 224 F. 657, 659. 


69. People ex rel. McClure Publi- 
eations vy. Purdy, 146 N.Y.S. 646, 161 
App.Div. 541 [quot People ex rel. 
Manhattan Railway Co. v. Barker, 59 
N.E. 137, 138, 165 N.Y. 305, 339 (where 
the definition is given as of “surplus 
profits” as used in a statute)]. 


70. Small v. Sullivan, 157 N.E. 261, 
268, 245 N.Y. 348. 


71. Edwards y. Douglas, 46 S.Ct. 
85, 269 U.S. 204, 70 L.Ed. 235 [quot 
People of Colorado v. Great Western 
Sugar Co., 29 F.(2d) 810, 813]. 


72. Edwards y. Douglas, 46 S.Ct. 
85, 269 U.S. 204, 70 L.Ed. 285 [quot 
People of Colorado ex rel. Fraser vy. 
Great Western Sugar Co., 29 F.(2d) 
810, 813]. 


73. Edwards v. Douglas, 
85, 269 U.S. 204, 70 L.Ed. 235. 


74 “Edwards v. Douglas, supra. 
75. Edwards v. Douglas, supra. 


76. Southern Ins. Co. v. Milligan, 
157 S.W. 37, 39,154 Ky. 216. 


77. Determination of for dividends 
see Corporations §§ 1215-1225. 


78. Tax Commission of Ohio vy. 
rei: 151 N.E. 780, 781, 20 OhioApp. 


79. Tax Commission of Ohio v. 
Clark, supra. 


80. Willcuts vy. Milton Dairy Co., 
£8 (SICKOTL, 275 SUS) 276s 72) Tend. 247 
(“‘surplus” and “undivided profits” 
are both commonly employed in cor- 
porate accounting to denote an ex- 
cess in the aggregate value of all the 
assets of a corporation over the sum 
of all its liabilities, including capi- 
tal stock). 


Surplus as: 


Earlier undivided profits see Net § 
12 note 58 [a]. 

Increment of capital see Net § 12 
note 58 [a]. 

“Undivided profits” see Profit or 
profits § 3 text and note 65. 


46 S.Ct. 


81. See Net § 12 note 58 [a]. 
82. See Corporations § 502. 


83. Webster D. [quot Sexton y. C. 
L. Percival Co., 177 N.W. 83, 86, 189 
Iowa 586]. 


[a] As used in financial state- 
ments of corporations, ‘surplus’ 
ordinarily indicates its accumulated 
earnings or profits, whether in money 
or otherwise, as distinguished from 
the par value of its capital stock. 
Sexton v. C. L. Percival Co., 177 N.W. 
83, 86, 189 Iowa 586. 


84. See Net § 4 text and note 69. 


85. Goodnow v. American Writing 
Paper Co., 69 A. 1014, 1015, 73 N.J.Eq. 
692 (as used in an act, “net profits” 
is not synonymous with “surplus,” 
but two funds are indicated). 


86. See cases infra this note. 


[a] “Undivided profits” distin- 
guished.—(1.) Aside from the fact 
that a surplus may not only be 
“earned,” as where it is derived from 
undisputed profits, but ‘‘paid in,’ as 
where the stock is issued at a price 
above par, the distinction between 
these terms, as commonly employed, 
is that “surplus” describes such part 
of the excess in the value of the cor- 
porate assets as is treated by the cor- 
poration as part of its permanent 
capital, usually carried on the books 
in a separate “surplus account,” 
while the term ‘undivided profits’ 
designates such part of the excess as 
consists of profits which have neither 
been distributed as dividends nor car- 
ried to surplus account. Willcuts v. 
Milton Dairy Co., 48 S.Ct. 71, 275 U.S. 
215, 72 L.Ed, 247. To same effect 
Peake v. Thomas, 300 S.W. 885, 886, 
222 Ky. 405. (2) Unlike “surplus,” 
“undivided profits’ has not acquired 
in corporate finance and accounting 
a fixed meaning; it is not known as 
designating generally in business an 
account on the corporation’s books, 
as distinguished from profits actual- 
ly earned but not yet distributed. 
Edwards v. Douglas, 46 S.Ct. 85, 269 
U.S. 204, 70 L.Ed. 235 [expl Phillips 
v. U. S., 12 F.(2d) 598, 600]. 


87. Landesman-Hirschheimer Co. 
v. Internal Revenue Comr., 44 F.(2d) 
521, 522 (“Ordinarily the true reserve 
is regarded as that part of the earned 
surplus which has been merely segre- 
gated, or appropriated for some con- 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


- templated capital expenditure”). 


vlus” ‘may be used as the equivalent of “net prof- 


Tiss 


Phrases: “Accumulated surplus,”’® “most recent- 
ly accumulated undivided profits or surplus,”®® “eap- 
ital and surplus,”®! “ ‘earned’ surplus,’”®? “ ‘paid in’ 
surplus,”®* “paid in or earned surplus and undivided 
profits used or employed in the business,” and “sur- 
maintained for the general use of the 
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business.”9® - 


[§ 3] 3. Of Banks. “Surplus” has been defined as 
a term of banking descriptive of net earnings, in- 
come, and money from whatever source derived;°® 
in its ordinary sense indicating the amount left over 
after setting aside sufficient of the assets of a banker 
to meet his liabilities;®* in its technical, well de- 
fined meaning, the fund which has been permanent- 
ly set apart as such, having been either paid in orig- 
inally by the stockholders for that purpose or trans- 


But 
see case supra note 67. 


“Reserve” 54 C.J. p 700. 


88. Cochrane v. Interstate Packing 
Co., 167 N.W. 111, 1138, 139 Minn. 452. 


“Wet profits” see Net § 8. 


89. See Accumulated Surplus 1 C. 
J. p 734. 


90. Edwards v. Douglas, 46 S.Ct. 
$5, 269 U.S. 204, 70: L.Ed. 235 [expl 
Phillips v. United States, i2 F.(2d) 
598, 600]; Harden v. Irwin, 285 F. 
402, 409. See also Internal Revenue § 
78. 


91. La Belle Iron Works v. U. S., 
412 S.Ct. 2528, 53> 256 US! 377, 65. L. 
Ed. 998 [quot Lee Hardware Co. v. U. 
S., 138 F.(2d) 906, 908]. 


[a] Method of ascertaining capi- 
tal and surplus.—‘“In order to ascer- 
tain the capital and surplus it is nec- 
essary to find the true value of the 
gross assets. From this must be de- 
ducted debts and liabilities; the re- 
mainder will be the value of the 
capital and surplus, if any.” Fidel- 
ity Trust Co. v. Board of Equaliza- 
tion, 71 A. 61, 62, 77 N.J.Law 128, 130 
faquot State v. State Tax Commission, 
221 S.W. 721, 722, 282 Mo. 213 (as a 
method confined either in express 
terms or by necessary implication to 
the particular case and facts under 
consideration) }. 


“Capital” 9 C.J. p 1278. 


92. See supra text and note 
and case note 86 [a] (1). 


93. See supra text and note 73; 
and case note 86 [a] (1). 


94. La Belle Iron Works v. U. 8., 
41 S.Ct. 528, 530, 256 U.S. 377, 389, 65 
L.Ed. 998. 


95. New York Life Ins. Co. v. 
Bowers, 51 S.Ct. 399, 283-U.S. 242, 75 
L.Ed. 1005. 


96. Smith v. Cotting, 120 N.E. 177, 
231 Mass. 42. 


97. Leather Manufacturers’ Nat. 
Bank v. Treat, 116 F. 774 [aff 128 F. 
262, 62 C.C.A. 644] [quot Douglas v. 
Edwards, 298 F. 229, 240 (as a simple 
definition, “readily understood and 
not embarrassed by any abstruse 
complication’’) ]. 

98. State ex rel. Payne v. Ex- 


change Bank of Natchitoches, 84 So. 
481, 482, 147 Lia. 25. See Chicago Ti- 


74; 


tle & Trust Co. v. Central Trust Co. 


of Illinois, 144 N.E. 165, 172, 312 Til. 
396 (the item designated as “‘sur- 
plus” in a bank statement represents 
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ferred from the undivided profits account.?§ 
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In 


legislation regulating the creation and operation of 


national banks, “surplus” has been used as covering 
so much of the surplus profits as have by action of 
the board of directors been set apart as a sort of 
reserved or additional capital.°® In the case of state 
banks, a fund created out of profits to meet unfore- 
seen contingencies and unusual losses;! as used in 
a statute imposing a tax on a particular class of 


bankers, the fund created by corporate or quasi 


Phrases: 


permanent surplus or a liability to 
stockholders that is carried perma- 
nentiy on the books, and that is rare- 
ly ever decreased or increased except 
by necessity in case of a loss to the 
bank, or in case of an increase by rea- 
son of a new declaration of a perma- 
nent fund to be carried under that 
designation; “undivided profits” are 
the funds usually drawn on to pay 
the deciared dividends of the bank). 


99. Leather Manufacturers’ Nat. 
Bank v. Treat, 116 F. 774 [aff 128 F. 
262, 62 C.C.A. 644]. 


1. First Nat. Bank v. Moon, 170 P. 
33, 34, 102 Kan. 334, L.R.A.1918C 986. 


2. Leather Mfrs.’ Nat. Bank v. 
Treat, 128 F. 262, 62 C.C.A. 644 [cert 
den 25 S.Ct. §02, 198 U.S. 584, 49 L. 
Bere lal Pic rfs ye 


3 Anderson v. Farmers’ Loan & 
Trust, Cos, 20 E822, s26;0054 C.CrA, 
202 (as used in a statute, ‘capital’ 
and “surplus” relate “to no particular 
kind of property, but are expressions 
describing the amount of the residue 
of the assets after the liabilities have 
been deducted’). 


4 Bank of Commerce v. Tennes- 
see, 16 S.Ct. 456, 161 U.S. 134, 147, 40 
L.Ed. 645. See First Nat. Bank v. 
Moon, 170 P. 38, 34, 102 Kan. 334 (sur- 
plus and undivided profits are the 
property of the bank; as the names 
indicate they are not capital stock, 
but are something besides capital 
stock). 


“Capital stock” 9 C.J. p 1280. 


5. Smith v. Cotting, 120 N.E. 177, 
181, 231 Mass. 42 (“premium”’ and 
“surplus” are ‘“‘terms of banking de- 
scriptive of net earnings, income, and 
money from whatever source de- 
rived’’). 


“Premium” 49 C.J. p 1330. 


6. Smith v. Cotting, 120 N.E. 177, 
181, 231 Mass. 42. See Anderson vy. 
Farmers’ Loan & Trust Co., 241 F. 
322, 326, 154 C.C.A. 202 (as used ina 
statute, ‘‘surplus” and ‘undivided 
profits” relate “to no particular kind 
of property, but are expressions de- 
scribing the amount of the residue of 
the assets after the liabilities have 
been deducted’’); Leather Manufac- 
turers’ Nat. Bank v. Treat, 128 F. 
262, 264, 62 C.C.A. 644 [cert den 25 S. 
Cty 802 -1989H US 258449 Ta: 
1173] (“It does not follow, however, 
because undivided profits are not 
‘surplus’ within the correct definition 
of that term or its statutory mean- 
ing, that they are not taxable under 
the present statute’). See also su- 
pra case note 4. Smith v. Cotting, 120 


public institutions as an addition to or reénforce- 
ment of the share capital.? “Surplus” has been held 
in a sense equivalent to “capital,”’? has been distin- 
guished from “capital stock,’’* has been held in a 
sense equivalent to “premium,’’® has been held in a. 
sense equivalent to® and has been distinguished 
from’ “undivided profits.” 


“Accumulated surplus,”® “capital and 
surplus,”® “in estimating capital surplus shall be 


N.E. 177, 181, 231 Mass. 42. 


“The words . .-. ‘surplus’ and 
‘undivided profits’ are terms of bank- 
ing descriptive of net earnings, in- 
come, and money from whatever 
source derived.” 


7. See cases infra this note. 


[a] “Undivided profits’ distin- 
guished.—(1) In the nomenclature of 
bankers, “surplus” does not include 
undivided profits. Leather Manu- 
facturers’ Nat. Bank vy. Treat, 128 F. 
262, 263, 62 C.C.A. 644 [cert den 25 S, 
Ct. 302, 198 U.S. 584, 49 L.Ed. 1173); 

tate ex rel. Payne v. Exchange Bank 

of Natchitoches, 84 So. 481, 482, 147 
La. 25. (2) “Such profits [undivided 
profits] may be surplus in the sense 
that they are a constituent of capital, 
but they are not surplus in the com- 
monly accepted sense. It is quite 
usual, upon the organization of finan- 
cial corporations, for the stockhold- 
ers to contribute, besides the share 
capital, a fund which is known as 
“surplus.” It is also quite usual for 
the directors or managers of these 
institutions to set apart and to add to 
this fund from time to time some 
part of the accumulated profits of the 
business in excess of dividend re- 
quirements. The fund produced in 
either of these ways is what is known 
as “surplus.” The term is not used 
to designate the accumulated profits 
of ordinary banking firms or indi- 
vidual bankers. . - Undivided prof- 
its do not become a part of this fund 
until they have been assigned to it 
by some formal act of the institu- 
tion.” Leather Manufacturers’ Nat. 
Bank v. Treat, supra. See also supra 
case note 98. (3) There is a sharp 
distinction between undivided profits 
and surplus; surplus, like the capital 
stock, constitutes the working capital 
of the bank, and is, in addition, a 
fund for the protection of deposi- 
tors; the undivided profits, on the 
contrary, is a temporary fund chang- 
ing in size from day to day and car- 
ried only until dividend periods, when 
it is distributed to the stockholders 
or transferred to the permanent sur- 
plus. Sarles v. Scandinavian Ameri- 
can Bank, 156 N.W. 556, 557, 33 N.D. 
40. See First Nat. Bank v. Moon, 170 
P. 33, 34, 102 Kan. 334 (profits not set 
aside as surplus or distributed in 
dividends are undivided profits). 


8. See Accumulated Surplus 1 C. 
J. p 784 note 32 [hb]. 


9. Central Trust Co. of New York 
v. Treat, 171 F. 301, 302 (as subject to 
a tax, that which is used or employed 
by a banker in the banking business). 
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included,”?° “the declared or nominal capital and 
surplus,”!1 and “the value of any undivided profit 
- or surplus.”?? 


[§ 4] 4. Of Estates, “Surplus” has been defined 
as the residue of an estate after the debts and leg- 
acies are paid,!* the amount of money or personal 
estate which remains after the debts, funeral ex- 
penses, and legacies are paid.' Although “surplus” 
is the equivalent of “residue,’”’?® this meaning of the 
word, as used in a will, may be changed or modi- 
fied;1° and hence, to determine whether “surplus” is 
to be taken as indicating surplus or residue, properly 
so called, or merely as indicating a share of a par- 
ticular fund, reference must be had to the language 
and circumstances of each will.t*7 In construing a 
will, the word has been held to include'® and not 
to inelude!® real estate; to mean that which is left 
after paying certain bequests. and to include the 
legacies of those who failed to survive the testator ;?° 
and, where there is a direction to create a sinking 
fund, to mean such part of the income as shall ex- 
ceed the amount which the testator’s wife may use 
or reserve for some purpose of her own.”1 As used 
in a statute directing the distribution of the personal 
estate of an intestate, “surplus” means what remains 

-of the estate after payment of funeral expenses, 
charges of administration, and debts;?* in a stat- 
ute directing the distribution of the estate of a mar- 
ried woman who has died intestate, that part of the 
estate which is left after the debts, costs, ete., are 
paid.?8 


[§ 5] B. As Adjective. It has been said that “sur- 


10. Leather Manufacturers’ Nat... 20. 


- SURPLUS 


In re Jones’ Estate, 134 N.Y.S. 


plus,” used as an adjective, has a fixed and definite 


meaning.”* 


Surplus profits.25 The excess of receipts over 
expenditures ;2° that is, net earnings;** the receipts 
ofa business, deducting current expenses.** It is 
equivalent to net receipts.?® As used in a statute 
granting to a corporation the privilege of purchasing 
its own stock from surplus profits, “surplus. prof- 
its” implies the difference over and above the cap- 
ital stock, debts, and liabilities, no matter how such 
surplus is created, whether obtained from stockhold- 
ers or earnings.2® In a statute relating to the divi-’ 
dends to be paid by savings banks, money earned 
as interest; however well secured or certain to be 
eventually paid, is not “surplus profits” within the 
meaning of the statute and cannot be distributed 
as dividends to stockholders.*!_ Phrase: “Surplus 
profits arising from the business of such corpora- 
tiony’*2 


Surplus water or waters.?* The usual flow of a 
stream over and above prescriptive and appurte-: 
nant rights to the flow;*+. water which remains in 
any stream or body of water after all those who. 
are first entitled to the use of its waters have been 
fully supplied, and there is still some water re- 
maining unclaimed and unappropriated.*® As used. 
by water-right lawyers, simply water which is flow- 
ing in the stream in addition to what may be termed 
adjudicated waters;?® water running off from 
ground which has been irrigated;** water not con- 
sumed by the process of irrigation;*® waste water.®® 
As used in a deed*°® or statute*! “surplus water’ or 


31. People v. San Francisco Sav. 


Bank v. Treat, 116 F. 774, 775 [aft 12% 
FB. 262, 62 C.C.A. 644] (“‘surplus,” in 
a revenue act, is used in its natural 
and ordinary sense, as including any 
overplus of assets over liabilities and 
not in the restricted sense in which it 
is used in national banking legisla- 
tion). 


ll. State ex rel. Payne v. Ex- 
change Bank of Natchitoches, 84 So. 
481, 482, 147 La. 25 (as used in a stat- 
ute imposing a tax does not include 
undivided profits). ~ i 


12. First Nat. Bank v. Moon, 170 
P. 33, 34, 102 Kan. 334. 


13. State v. Parker, 35 N.J.Law 
575, 577 [quot Boviard Supply Co. v. 
American Nat. Bank, 253 P. 92. 94, 123 
Okl. 245]. 

14. Coates’ Appeal, 2 Pa. 129, 137 
(the natural signification). 


15. ,See supra § 1 text and note 56. 


16. Gallagher v. Gallagher, 16 Pa. 
Dist. 458, 460. 

Construction of language of 
generally see Wills [40 Cyc 1396]. 

17. Stroud Judicial D. [quot Gal- 
rita v. Gallagher, 16 Pa.Dist. 458, 


18. Lamb v. Lamb, 30 N.E. 133, 
135, 131 N.Y. 227 (as used in a will, 
“surplus” relates to what remains of 
the “rest, residue, and remainder of 
my estate,” and includes real or per- 
sonal property; ‘“‘the fact that the 
word ‘surplus’ has a more appro- 
priate application to personal prop- 
erty or money is not decisive against 
een nee it as including real estate 
also’). 


19. Allen v. Allen, 18 How. (U.S.) 
385, 391, 15 L.Ed, 396. 


859, 862, 75. Misc. 47. 


21. In re Lynch’s. Will, 169 N.Y.S. 
321, 323. 102 Misc. 650. 


22. Kennedy’s: Adm’r v. Kennedy, 
125 S.B, 387, 338, 97 W.Va, 491. 


Descent and distribution generally 
See Descent and Distribution 18 C.J. 
p 795 et sea. 

23.. Hunter v. 
65, 67, 96 Md. 292. 


24 %In re Monsell, 285 P. 836, 838, 
142 Okl. 130; C. D. Coggeshall & Co. 
v. Smiley, 285 P. 48, 51, 142 Ok. 8. 


25. Defined see Corporations § 
L215. 


“Profit” or “profits” 50 C.J. p 641. 


26. Southern California Home 
Builders v. Young, 188 P. 586, 593, 45 
Cal.App. 679 [quot Connoly v. David- 
son, 15 Minn. 519, 2 Am.R. 154 (de- 
fining “profits’)1]. 

27. Southern California Home 
Builders v. Young, 188 P. 586, 593, 45 
Cal.App. 679 [quot Connoly vy. David- 
son, 15 Minn. 519, 2 Am.R. 154 (de- 
fining “profits’’) ]. 


“Net earnings” see Net § 4. 


28. Southern California Home 
Builders v. Young, 188 P. 586, 593, 45 
Cal.App. 679 [quot Eyster v. Centen- 
nial Board of Finance, 94 U.S. 500, 24 
L.Ed. 188 (defining “profits’’)]. 


29. Southern California Home 
Builders v. Young, 188 P. 586, 593, 
45 Cal.App. 679 [quot Eyster vy. Cen- 
tennial Board of Finance, 94 U.S. 500, 
24 L.Ed. 188 (defining “profits’”)]. 

“Tet Receipis” see Net § 9. 


30. Western & Southern Fire Ins. 


Co. v. Murphey, 156 P. 885, 89 
Okl. 702. Psat 


Hersperger, 54 A. 


Union, 13 P. 498, 72 Cal. 199, 202 [quot 
Southern California Home Builders v. 
ee 188 P. 586, 598, 45 Cal.App. 


32. People v. Knight, 89 N.Y-.S. 72, 
96 App.Div. 120, 122 (as used in a 
statute, does not include a sum con- 
tributed solely for the purpose of. 
strengthening the company and add- 
ing to its working capital). 

33. Waters generally see Waters 
[40 Cyc 542 et seq]. * = 


34. Hawaii v. Gay, 52 F.(2d) 356. 


35. Custer v. Missoula Public 
Serv. Co., (Mont.) 6 P.(2d) 131, 183 
{quot Kinney Irrigation and Water 
Rights (2d ed) § 321]. ' 


36. Custer v. Missoula Public 
Service Co., (Mont.) 6 P.(2d) 431, 132 
[quot Quigley v. McIntosh, 290 P. 
266, 268, 88 Mont. 103]. rf 

37. Wedgworth v. Wedgworth, 

P. 952, 954, 20 Ariz. 518. : Bt 

{a] Similar definition.—‘“Water 
that the land being irrigated will not 
take up, but the water that flows off 
the lands.” Wedgworth v. Wedg- 
worth, 181 P. 952, 954, 20 Ariz. 518. 


38. Wedgworth v. Wedgworth, su- 
pra. 

39. 
pra. 


40. See Caledonia Millin y res 
Shirra Milling Co., 9 Ont.L. 13 21 
5 Ont.W.R. 170 (as used in a deed. 
surplus water” is any water not re 
quired by either party for any law- 
ful purposes for which such water 
may be reasonably put in a business 
oe and conducted by the party it- 
self). t 


41. 


Wedgworth v. Wedgworth, su- 


See Lynch v. Stone, 4 Den. (N. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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“surplus waters” has been variously construed. 


Other phrases: “Surplus account,”*? “surplus and 
undivided profits,”*? “surplus assets,”4* “surplus 
balance of revenue or levy, ascertained to be on 
hand,’’*® “surplus earnings,”’*® “surplus bond,’47 
“surplus funds,’48 “surplus money and funds,’?® 
“surplus moneys for which no provision for expen- 
diture is made,”®° “surplus net profits whenever as- 
certained,”’®1 “surplus personalty,”®? “surplus per- 
sonalty left by such decedent,”*? “surplus power,”’®4 
“surplus proceeds,”®> “surplus real estate,’’** and 


“surplus revenue.”5? 
SURPLUSAGE.* 


excess.°® 


PRE 


ie! 


Where there is something in 


ee 
age 


In law, matter in any instrument foreign to the 
purpose ;®° matter in any instrument that is not 
necessary to its meaning but does not affect its va- 
lidity;°t whatever is extraneous, impertinent, su- 
perfluous, or unnecessary.®? In procedure, matter 
which is not necessary or relevant to the case, and 
which may be rejected.*? 
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Y.) 256, 359 (although water may be 
surplus water with reference to a 
particular lock around which it is 
conducted, as to the canal in general 
it may be a necessary supply; and if 
that water turn a mill while passing 
from an upper to a lower level, it is 
not “surplus waters’ within the 
meaning of a statute; the water in- 
tended was evidently such as ran to 
waste so far as canals were concerned 
after it had been used by the lessee, 
but not water which returned to the 
eanal). 


42. 


43. Wilicuts v. Milton Dairy Co., 
a ha WW, 72, 275 US. 215,72 L.Ed. 


44. In re Crichton’s Oil Co., [1902] 
2 Ch. 86, 98 (‘‘surplus assets,” in the 
article of association fixing the rights 
of stockholders in the distribution of 
such assets on the winding up of a 
company, held to mean that which re- 
mains after all the outside liabilities 
of the company have been satisfied) ; 
In re Ramel Syndicate, [1911] 1 Ch. 
749 (as used in the articles of asso- 
ciation of a company, a term in it- 
self ambiguous, that may mean sur- 
plus after discharging outside liabil- 
ities, or surplus after discharging 
outside liabilities and returning the 
capital of the shareholders who have 
subscribed; as used, held to mean the 
latter). 


45. In re Monsell, 285 P. 836, 838, 
142 Okl. 130 (‘“surplus,’ as used in 
the statute, used advisedly, meaning 
an amount in excess of the legal in- 
’ debtedness contracted during the 
previous fiscal year or years); Al- 
brecht v. Jones, 267 P. 270, 271, 130 
Okl. 277 (as used in a statute, cash or 
liquid assets on hand, that is, any Uun- 
expended balance of taxes which ac- 
tually have been collected). But see 
Cc. D. Coggeshall & Co.'v. Smiley, 285 
P. 48, 51, 142 Okl. 8 (“surplus,” as 
used in the statute, used advisedly, 
meaning an amount in excess of the 
Jegal indebtedness contracted during 
the same fiscal year). 


46. People v. Taxes, etc., Com’rs, 
76 N.Y. 64, 74. See also Harnings 19 
C.J. p 853 text and note 19 


47. See Taxation [37 Cyc 1361]. 


4g. Firemen’s Ins. Co. of Newark, 
N. J., v. Beha, 30 F.(2d) 539, 


49. See Residue § 2 text and note 


See supra § 2. 


65 
50. McConnell v. Allen, 85 N.H. 
1082, 193 N.Y. 318. 


51. Hastings y. International Pa- 
per Co., 175 N.Y.S. 815, 819, 187 App. 
Div. 404 (used in a preferred stock 
certificate, ‘surplus net profits’ can- 
not be taken to mean simply surplus 
carried on the books of the company, 
put contemplates surplus net profits 
over and above all surplus and re- 
serves made by the directors in the 
exercise of their’ discretion for the 


purpose of properly conducting the 
corporate business). 


52. Towery v. McGaw, 56 S.W. 727, 
728, 982, 22 Ky.L.. 155 (as used in a 
statute, what is left after payment of 
funeral expenses, charges of adminis- 
tration and debts). 


53. Orm’s Ex’r v. Robb, 197 S.W. 
793, 794, 177 Ky. 381. 


54 Los Angeles Gas & Electric 
Corporation v. City of Los Angeles, 
205 P. 125, 130, 188 Cal. 307 (as used 
in a charter, power not needed within 
the city itself, and therefore permit- 
ted to be sold to outside municipali- 
ties and consumers of energy). 


55. Hannibal, ete., R. Co. v. Bart- 
lett, 123 Mass. 15 (as used in a stat- 
ute relating to a railroad, only so 
much as remains after deducting the 
amount of all expenses and obliga- 
tions lawfully incurred by the cor- 
poration in completing, equipping, 
and putting in operation its railroad). 


56. Abercrombie v. Simmons, 81 P. 
208, 210, 71 Kan. 538, 543, 114 Am.S.R. 
509, 1 L.R.A.N.S. 806 [quot Elliott 
Railroads § 400] (real estate not 
forming part of a railroad or its ap- 
pendages). 


57. New South Wales v. Common- 
wealth, 7 Austr.C.L.R. 179. See also 
Revenue § 3 text and note 85. 


58. Surplusage: 


Judgment as see Attachment § 1144 
note 90 [ec]. 


Order as see Aliens § 110 note 39 [b]. 


Surplusage in: 
Accusation or statement of offense: 
Generally see Indictments and In- 
formations §§ 300-307. 
Proof of see Indictments and In- 
_ formations § 445. 
Affidavit: 
Generally see Affidavits § 79. 
For attachment see Attachment §§ 
155, 163. 
Of pene see Judgments § 551 note 
es 


Award see Arbitration and Award §§ 
326, 334 


Bond: 
Bail in civil action see Bail § 37. 
Forthcoming, réplevy, or dissolu- 


tion see Attachment § 687. 
Of clerk of court see Clerks of 
Courts: § i7 note 22 [a]. 

“On appeal see Appeal and Error § 
1212; Justices of the Peace § 446 
note 62 [f]. 

Certificate of: 
Acknowledgments §§' 179, 195, 210, 
21V 2219: ; 
Location see Mines and Minerals § 
230. 
Contracts § 504. 
Conveyance see Mines and Minerals § 


it 


. 


Deeds § 226. 
Judgments §§ 151, 455. 
Notice: 


Copyright see Copyright and Liter- 
ary Property § 214. 
OF appeal see Appeal and Error § 


Pleading: 
Generally see Pleading §§ 83, 84. 


As ground for demurrer see Plead- 
ing § 486. 


In: 


Determining question of joinder 
see Actions § 203. 


Particular actions or proceedings 
see specific titles in this work. 


Sentence see Criminal Law § 3095. 
Statutes. | 


Transcript or return see Justices of 
the Peace § 502. 


Verdict see Criminal Law § 2584; 


Homicide § 672; Trial [38 Cye 
1890]. 

Wills [40 Cye 1399]. 

Writ: 


Attachment §§ 330, 336. 


To Summon grand jury see Grand 
Juries § 43. , 


59. Rapalje & L. L. D. [quot Wood 
ee 107 PB. 937, 942, 3 Okl.Cr. 


[a] “Rest,” and “residue” dis- 
tinguished.—'‘Surplusage”’ has a more 
restricted meaning than “rest” or 
“residue,” and is more properly~ ap- 
plied to money than lands; “rest’’ 
and “residue’’ naturally include all 
property of every description. Bra- 
gaw v. Bolles, 25 A. 947, 51 N.J.Eqa. 
84, 86, 90 (in a will in which a tes- 
tator, leaving both real and personal 
estate, made no mention of the realty, 
but after various legacies of person- 
alty, added, “Whether deficiency or 
surplusage, let it apply in either case 
pro rata to all, according to the sum 
bequeathed,” “surplusage” did not 
carry a residue or extend the word to 
realty). ‘Residue’ 54 C.J.-'p-715. 
“Rest? 54 C.J. p 728. % B Bek 


60. Anderson L. D. [quot Adams 
v. Capital State Bank, 20:'So. 881,74 
Miss. 307, 314; Wood v. State, 107 P. 
937, 942, 3 Okl.Cr. 553;° In re Wol- 
cott’s Estate, 180 P. 169, 170,54 Utah 
165, 4 A.L.R. 727]. 4 Fis 


61. Standard D. [quot .Adams vy. 
Capital State Bank, .20 So. 881, 74 
Miss. 307, 314]. 


62. Agderson L. D. [quot Adams 
vy. Capital State Bank, supra; Wood 
v. State, 107 P. 937, 942, 3 Okl.Cr. 553; 
In re Wolcott’s Estate, 180 P. 169, 
170, 54 Utah 165, 4 A.L.R. 727], 


“Impertinent” 31 C.J. p 255. mi} 
“unnecessary” [39 Cyc 838]. 


68. Webster Int. D. [quot Adams 
v. Capital State Bank, 20 So. 881,.74 
Miss. 307, 314]. v4 
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SURPRISE.** The act of taking unawares.°® In 
private transactions “surprise” is an undue advan- 
tage taken of a party under circumstances which 
mislead, confuse, or disturb the just results of 
his judgment, and thus expose him to be the 
victim of the artful, the importunate, and the cun- 
ning ;®* sudden confusion or perplexity.®* 
legal acceptation, the word denotes an unforeseen 
some reasonable expectation, 
against which ordinary prudence would not have af- 
forded protection;**® that situation in which a party 
is unexpectedly placed, without any default of his 
own, which will be injurious to his interest.°° By 
“surprise” is intended not merely inevitable casual- 


disappointment in 


64. Surprise: 

Absence of as ground of refusing con- 
tinuance on amendment of plead- 
ings see Continuances §§ 93, 94. 

By variance between allegation and 
proof see Pleading § 1191. 


Cause of ‘mistake’ see Mistake 40 C. 
J. p 1326. 

Excuse for failure to produce -evi- 
dence see New Trial §§ 229, 230. 


Ground for: 

Adjudging absolute deed a mort- 
‘gage see Mortgages § 103. 

Continuance see Continuances §§ 
eae Criminal Law §§ 877— 
83. 

Equitable relief see Cancellation of 
Instruments § 23; Equity § 77; 
Garnishment § 534; Judgments 
§§ 725, 726. 

New trial see Criminal Law § 2626; 
New Trial §§ 157-215. 


Opening, correcting, or vacating: 
Decree see Equity §§ 880, 958. 
Judgments § 523. 

\ AEE see Motions and Orders § 


Sale see Judicial Sales -§ 162; 
Mortgages § 1874. 


Settlement see Guardian 
Ward § 414, 


65. Webster D. [quot Davis v. 
Steuben School Tp., 50 N.E. 1, 19 Ind. 
App. 694]. 


66. Turley -v. Taylor, -6 Baxt. 
(Tenn.) 376, 390 [quot in part Story 
Eq. Jur. § 251]. 


67. Webster D. [quot Davis v. 
Steuben School Tp., 50 N.E. 1, 5, 19 
Ind.App. 694]. 


68. Graham & Waterman New 
Trials p 398 [quot Fretwell‘ v. Laf- 
foon, 77 Mo. 26, 28; Peers v. Davis, 29 
Mo: 184, 190; Patrick v. Boonville Gas 
Light Co., 17 Mo.App. 462, 465]. See 
Porter v. Anderson, 113 P. 845, 350, 
14 Cal.App. 716 (‘‘The ‘surprise’ from 
the effect of which it is within the 
power of the courts, under our Code 
sections ... to relieve a party, is de- 
fined to be ‘some condition or situa- 
tion in which a party to a cause is un- 
expectedly placed, to his injury, with- 
out any default or negligence of his 
own... which ordinary prudence 
could not have guarded against’ ’’). 


69. Graham & Waterman New 
Trials [quot Gidionsen v. Union Depot 
R. Co., 31 S.W. 800, 129 Mo. 392, 401]. 


and 


70. Connally v. Pehle, 79 S.W. 
1006, 1009, 105 Mo.App. 407 [quot 
Fretwell v. Laffoon, 77 Mo. 26, 27 


(quot Story Eq. Jur. § 78 concerning 
“accident’’) ]. 

[a] “Accident” 
The word “surprise” 


compared.—(1) 
is used inter- 


SURPRISE—SURRENDER 


party.7° 


In its 


changeably with “accident” to desiz- 
nate certain emergencies; both words 
signifying a detrimental condition or 
situation wherein a party is placed 
unexpectedly, and against which ordi- 
nary prudence would not have guard- 
ed. State ex rel. Hartley v. Innes, 118 
S.W. 1168, 1170, 187 Mo.App. 420. See 
also Equity § 53 text and note 82. 
(2) In legal intendment, “surprise” is 
practically synonymous with “acci- 
dent.” Ludwig v. Walker, 111 N.Y.S. 
1102, 11038, 59 Misc. 62. See Mretwell 
v. Laffoon, 77 Mo. 26, 27 (‘“‘surprise,” 
as the word is used in a statute, de- 
elaring it a ground for a new trial, 
is ‘nearly allied to ‘accident’ ’’). 


“Accident” see Accident 1 C.J. p 
390; Equity § 53. 


71. Gutierrez v. Romero, 210 P. 
470, 471, 24 Ariz. 382; Boise Valley 
Traction Co. v. Boise City, 214 P. 1037, 
1038, 87 Idaho 20. - See also Inad- 
vertence 31 C.J. p 370 text and note 
Sis 


72. See Pleading § 451. 
73. Generally see Pleading § 451. 


In action on bond see Bonds § 204; 
Executors and Administrators § 2651. 


74. Of persons: 
ya. 10, 126-137, 155, 191, 311-315, 
331. 


Debtor, liable to execution against 
the person cee Executions § 1177. 
Fugitive see Extradition §§ 104-107. 

Habeas Corpus § 14. 
Of property, instruments, or rights: 
pile and Notes §§ 352, 854, 797, 812, 


Charter or franchise see Corporations 
§§ 3671-3678; Municipal Corpora- 
tions § 163. 

Deeds § 477. 


spe mane see Frauds, Statute of § 


Exemption from taxation see Taxa- 
tion [87 Cyc 900]. 


Existing estate or interest in land 
See Frauds, Statute of § 129. 


Instrument as incident of cancella- 
tion see Cancellation of Instru- 
ments § 206. = 


Insurance policy see Bankruptcy § 
205; Fire Insurance §§ 130, 171-175; 
Fraudulent Conveyances § 36; In- 
Surance §§ 448-457; Life Insurance 
§§ 160-165; Mutual Benefit Insur- 
ance § 59. 

Lease see Landlord and Tenant §§ 
195, 265-288, 324, 325, 1756; Frauds, 
Statute of §§ 193, 225; Mines and 
Minerals §§ 604, 605, 719-721. 

Levy of execution as satisfaction of 
judgment see Judgments § 1103. 

Life estate see Estates § 114. 


| 
ty, or the act of Providence, or what is termed “vis 
major,” or irresistible force, but such unforeseen 
events, misfortunes, losses, acts, or omissions as are 
not the result of any negligence or misconduct in the 


Phrase: “Mistake, inadvertence, surprise or ex- 
cusable neglect.”7+ 


SURREBUTTER."? 
SURREJOINDER."® 


SURRENDER."* 
ing of one’s person or a thing into. the custody of 


[§ 1] A. As Noun. The yield- 


Patents § 319. 
Possession: 


And acceptance, pleading of see 
Landlord and Tenant § 1339. 


As affecting: 


Estoppel of tenant to deny title 
see Landlord and Tenant §§ 
586-588. 


Jurisdiction of appellate court see 
ee and Error § 248 note 71 
roi |B 
By claimant see Adverse Possession 
§ $5135, 2559: 


Inference from failure to list land 
rea taxation see Public Lands § 


On termination of lease see Land- 
lord and Tenant §§ 678-686. - 


Recovery for improvements upon 
see Landlord and Tenant § 834. 


To holder of paramount title as con- 
Cates eviction see Covenants 


Waiver of lien see Bailments § 85. 
Power of: 


Municipal government see Munici- 
fal Corporations § 213. 


Taxation see Taxation [37 Cyc 726]. 


gi eet See Bankruptcy §§ 453— 


Premises as: 


Delivery of chattels located thereon 
see Sales § 363. : 


Initiation of adverse possession see | 


Landlord and Tenant § 615. 

Property: 

As discharge of sureties see At- 
tachment §§ 717, 718. 

Assessed for: 

Abatement of nuisance see Mu- 
nicipal Corporations § 530. 

Public improvements see Munici- 
pal Corporations § 3418. 

Levied on, liability for see Sheriffs 
and Constables § 331. 

On application for discharge as in- 
solvent or poor debtor see Execu- 
tions § 1190. 

On discharge of secured debt see 
Pledges §§ 180-189. 

Power of court to compel see Re- 
plevin § 272. 

Right: 

Acquired by adverse possession see 
Adverse Possession § 559. 

Of renewal of lease see Landlord 
and Tenant § 152. 

Security see Bills and Notes § 
Mechanics’ Liens § 424; Mortgages 
§§ 206, 490; Pledges § 227; Princi- 
pal and Surety §§ 257, 429-431. 

Stock as requisite of rescission of 
purchase or contract see Corpora- 
tions § 869. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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SURRENDER 


another.’ “Surrender” has been compared with 
“abandonment”’® and distinguished from “assign- 
ment,”** “merger,”7§ and “sale,”7® and considered 
as equivalent to “discharge,” “reconveyance,” “re- 
lease,” “renunciation,” “resurrender,” and “warrant 
to vacate.”®°° “Surrender” has been distinguished 
also from “execution of the contract.”8! 


_ Phrase: “Accelerated by the surrender or extinc- 
tion of a prior interest.’’®? 


- [§ 2] B. As Verb. To cancel or yield up;%? to 
cease to hold or claim;** to give up;8* to give up 
or make over;®® to give or deliver up possession of 
(anything) upon compulsion or demand;§7 to re- 
linquish;*® to relinquish or give up;%® to render 
or deliver up;°®° to resign;®! to yield; to yield to 
the power of another;°? to yield or resign in favor 
of another;®* to yield possession of to another up- 
on compulsior or demand, or under pressure of a 
superior force;°* to yield, render, or deliver up.®® 
“Surrender” presupposes the possession or owner- 
ship of the thing to be surrendered.°* The word 
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has been held to earry with it something more than 
a bare delivery, and to indicate a transfer of title 
as well as of possession.2* On the other hand, it has 
been held that “surrender” does not express, or in 
any way suggest, the transaction of a sale and de- 
livery;®°* it involves the idea of yielding—of de- 
livering in response to a demand.®® The word does 
not mean in any sense to vacate,! or locate.2 “Sur- 
render” is not synonymous with “produce.’? The 
meaning of the word, as used in a statute, may be 
extended by construction.* 


Voluntary or involuntary act. “Surrender” does 
not exclude compelled action, but, to the contrary, 
generally implies such action.® The word, of course, 
also sometimes denotes voluntary action.® As used 
in a statute, where the word is unqualified and gen- 
eric, it has been held to embrace both meanings.’ 


Surrendered® imports both the transfer of title 
and possession. 


Phrases: ‘Cancel and surrender all such obliga- 
tions to the obligors in full satisfaction and payment 


i 
ee. 
Be 
i, 
bee 
E 
ee 
7 
4 
a 
i 
: 


a 


4 


Tenancy: 
ae see Landlord and Tenant § 
69. 


From year to year see Landlord and 
Tenant §§ 324, 325. 


Term, suspension or extinguishment 
of right to distrain see Landlord 
and Tenant § 1603. 

Warrants and certificates of indebted- 

“ness of county for examination, re- 
demption, reissue, or funding see 
Counties § 311. 


75. Webster New Int. D. 

76. See Abandonment § 6. 

77. See Assignments § 6. 

78. See Merger 40 C.J. p 649 note 
16° Lb]. 

79. See Assignments § 6 note 95. 

80. -Firth Vv Inland Revenue 


Com’rs, [1904] 2 K.B. 205, 207 (‘‘They 
all operate to put an end to obliga- 
tions already in existence and created 
by the instruments described under 
the preceding sub-headings’’). 


“Discharge” 18 C.J. p 1048. 
“Reconveyance” 53 C.J. p 597. 


81. Kirkwood v. Perry Town Lot 
& Improvement Co., 159 N.W. 782, 178 
Iowa 270 (an answer alleging full 
payment, delivery, and acceptance of 
a deed, as a Surrender of any rights 
under a guaranty in the contract of 
sale was properly demurred to, since 
such facts showed only the execu- 
tion of the contract and not a sur- 
render). 


82. Ex p. Sitwell, 
469. 


83. Wells v. Vermont Life Ins. 
Co., 62 N.E. 501, 63 N.E. 578, 28 Ind. 
App. 620. 


8A. Century D. [quot Gappmayer v. 
Wilkenson, 177 P. 763, 53 Utah 236). 


$5. Standard D. [quot Keppel v. 
Tiffin Sav. Bank, 25 S.Ct. 443, 197 U. 
S. 356, 362, 49 L.Ed. 790 (‘especially 
to an enemy in warfare; as to ‘sur- 
render’ an army or fort’; “primarily 
defined in the same way in Webster’s 
International Dictionary’’)]; Webster 
Int, D. [quot Perkins v. Terrell, 58 S. 
EB. 133, 135, 1 Ga.App. 250 (“as a prin- 
cipal surrendered by his bail’) ]. 


86. Anderson L. D. [quot Kessler 
y. Clayes, 125 S.W. 799, 801, 147 Mo. 


[60 C. J—68] 


21 Q.B.D. 466, 


App. 88]. 


87. Webster Int. D. [quot Perkins 
v. Terrell, 58 -Si:E. 133, 135,.1 Ga.App. 
250 (“as to surrender one’s person to 
an enemy or an officer’) ]. 


88. Century D. [quot Gappmayer 
v. Wilkenson, 177 P. 763, 765, 53 Utah 
236]; Standard D. [quot Kessler v. 
Clayes, 125 S.W. 799, 801, 147 Mo. 
App. 88 (‘‘as to surrender a right or 
privilege’’)]. 


89. Clark v. Wilson, 14 R.I. 13. 


90. Webster Int. D. [quot Perkins 
waauriee 58 S.E. 133, 135, 1 Ga.App, 
]. 


91. Century D. [quot Gappmayer 
v. Wilkenson, 177 P. 763, 765, 53 Utah 
236 (“as to surrender a privilege; to 
surrender an_ office’’) ]. 


92. Webster Int. D. [quot Perkins } 


v. Terrell, 58 S.E. 138, 135, 1 Ga.App. 
250]. 


938. Century D. [quot Gappmayer 
v. Wilkenson, 177 P. 763, 53 Utah 236]. 


94 Standard D. [quot Keppel v. 
Tiffin Sav. Bank, 25 S.Ct. 443, 197 U. 
S. 356, 362, 49 L.Ed. 790 (“primarily 
defined in the same way in Webster’s 
International Dictionary’’)]. 


95. Nolander v. Burns, 50 N.W. 
1016, 48 Minn. 13, 27 (‘‘ ‘surrender,’ 
which undoubtedly means ‘yielded, 


rendered, or delivered up’’’). 


96. Brown v. Gibson, 59 S.E. 384, 
107 Va. 383, 387. 


97. Evans v. U. S., 14.S.Ct. 934, 153 
U.S. 584, 591, 38 L.Ed. 830 [quot Kes- 
sler v. Clayes, 125 S.W. 799, 147 Mo. 
App. 88, 96 (as of “‘surrendered’”’)]. 


[a] “Alienate” synonymous,— 
Kessler v. Clayes, 125 S.W. 799, 801, 
147 Mo.App. 88 [cit Standard D.]. 
“Alienate’ 2 C.J. p 1034. 


98. Tompkins County v. Ingersoll, 
81 N.Y.S. 242, 81 App.Div. 344, 347 
{aff 69 N.H. 1132, 177 N.Y. 543]. 


99. Tompkins County v. Ingersoll, 
supra (as used in a statute prohibit- 
ing the surrender of money or securi- 
ties out of court without a court or- 
der, “Surrender” was not intended to 
include every transfer or delivery 
that might become necessary for a 
county treasurer to make in_ the 
management of any particular fund, 
but to prevent the surrender of funds 


» 
used 


or property out of the custody of the 
court upon claims of ownership un- 
lawfully made). 


1. Megrue v. Putnam County, 15 
Ph Sea j242, 244, 8 OhioCir.Dec. 


2. Megrue v. Putnam County, su- 
pra. 


ge See Produce § 2 text and note 


4 Clark v. Wilson, 14 R.I. 13 (as 
in a statute providing that, 
where goods are attached and a bond 
has been executed to satisfy the judg- 
ment, the officer shall “surrender” the 
property to the person whose interest 
has been attached, it is not neces- 
sary for the officer to return the prop- 
erty to the place from which it was 
removed). 


5. Keppel v. Tiffin Sav. Bank, 25 S. 
Ct. 443, 197 U.S. 356, 362, 49 L.Ed. 790 
[quot In re Clark, 176 F. 955, 963]. 


[a] Primary and commonly ac- 
cepted meaning as shown by the 
dictionaries. Keppel v. Tiffin Sav. 
Bank, 25 S.Ct. 443, 197 U.S. 356; 362, 
49 L.Ed. 790. 


6 Keppel v. Tiffin Sav. Bank, su- 
pra. But see Megrue v. Putnam 
County, 15 OhioCir.Ct. 242, 244, 8 
OhioCir.Dec. 262 (‘‘surrender’ means 
only to yield to, to cease to resist the 
efforts of another). 


7 Keppel yv. Tiffin Nav. Bank, 25 | 
S.Ct. 448, 197 U.S. 356, 362, 49 L.Ed. - 
790 (“‘surrender,” in a bankruptcy act 
providing for the surrender of pref- 
erences, includes a voidable prefer- 
ence of which a creditor is deprived 
by a judgment at the suit of the trus- 
tee as well as a surrender by volun- 
tary act). 5 


8. “Given’”-synonymous see Give § 
1 text and note 78. 


9. Kessler v. Clayes, 125 S.W. 799, 
801, 147 Mo.App. 88 (“Bouvier’s Law 
Dictionary, in treating of the word 
‘surrendered’ as applicable to estates 
in real property, among other things, 
says a surrender immediately divests 
the estate of the surrenderor and 
vests it in the surrenderee’; as used 
on the face of a promissory note, giv- 
ing “surrendered” the full meaning it 
imports, both possession and title of 
stock in question has been trans- 
ferred). 
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thereof,”!° “surrender a portion of the public road 
for the use of the railway company in constructing 
its road and road erossing,’”’!! and “surrender docu- 
ments attached on payment of draft only.”?? 


[§ 3] C. As Adjective. Phrases: ‘Cash surren- 
der value,”!? and “surrender value in cash.”?* 


SURREPTIO. A term in the civil law, defined 
by the civilians thus: Surreptio est cum per fal- 
am rei narrationem aliquod extorquetur.?® 


SURREPTITIOUS.'* Falsely crept in;*  ob- 
‘tained by falsehood, fraud or stealth, by suppression 
or concealment of facts,18 fraudulently obtained.?9 


SURREPTITIOUSLY.?2° An epithet, as used in 
‘pleading, to designate a mere allegation of a conclu- 
sion of law.?1' As used in a statute,?? it has been 
‘distinguished from “unjustly.” 


SURROGATE.24 In American law, the name giv- 
‘en in some of the states to the judge or judicial 
officer who has the administration of probate mat- 


SURRENDER—SURVEILLANCE 


is appointed in the stead of another; most common- 
ly of a bishop or his chancellor.*® 


Phrases: “Surrogate’s witnesses,”27 ae “surro- 


gates’ witnesses.”? 


SURROGATE’S COURT or SURROGATE 
COURT.22 One of the several denominations of 
distinct tribunals for the establishment of wills and 
the administration of the estates of men dying either 
with or without wills.®° 


SURROGATUM CAPIT NATURAM REI SUR- 
ROGATA. A maxim meaning “A thing substitut- 
ed takes the nature or character of that for which 
it is substituted.” Trayner Leg. Max.*? 


SURTAX.?? 


SUR TOUTE LA PROFONDEUR QUI POUR- 
RA S’Y TROUVER. A description in a private 
land grant made by the French government, mean- 
ing “with all the depth that may be found,” and in- 
terpreted as extending the grant back to a certain 
bayou.?3 


ters, guardianships, etc.;”° in English law, he who 


106. Brown v. Gibson’s Ex’r, 59 S.E. 
384, 385, 107 Va. 383 (in a codicil di- 
recting that the executor surrender 
certain evidence of indebtedness 
against specified legatees, the word 
implies possession on the part of 
testatrix, so as to exclude debts 
‘which she did not own). 


11. Megrue v. Putnam County, 15 
ran 242, 244, 8 OhioCir.Dec. 


12. Sterling Bank of Canada v. 
Zuber, 32 Ont.L. 123, 125. 


13. See Value 11 C.J. p 25. 


14. Devitt v. Mutual L. Ins. Co., 
33 Ont.L. 473, 22 Dom.l.R. 183, 8 Ont. 
W.N. 210 (as used in a life insurance 
policy, synonymous with “cash sur- 
render value’’). 


15. Bath’s Case, 3 Ch.Cas. 55, 74, 
22 Ré€print 963 (per Treby, L. ron Ai 
“when a Man will by false Sugges- 
tions prevail upon another to do that 
which otherwise he would not have 
done’’; as an instance, “A Man was 
-inform’d by his Kinsman that his Son 
‘was dead, and so got him to settle 
his Estate upon him’). See also De- 
ceit 18 C.J. p 25; Fraud § 1. 


16. See also Surreptitiously post. 


17. EHastman v. New York, 134 F. 
$44, 852, 69 C.C.A. 628. 


18. Wastman v. New York, supra. 


19. Hastman v. New York, 134 F. 
$44, 852, 69 C.C.A. 628. 


ae a al use see Patents § 
116. 


20. See also Surreptitious ante. 
21. Juumiey v. Wabash R. Co., 71 
F. 21, 28 [rev on other denies Gwe 


66, 22 C.C.A. 60]. 


22. See Automatic Weighing Mach. 
Co. v. Pneumatic Scale Corporation, 
158 F. 415, 420 (as used in a statute 
relating to patents, “ ‘surreptitiously’ 
has no relation to a case where each 
party to an interference has really 
and: truly proceeded) independently 
and honestly’’). 


23. Yates v. Huson, 8 App.D.C, 93), 
98, 99° CAL learned author’s view of 


the history ...of the word ‘sur- 
reptitiously’ [in statutes relating to 
patents] is that the word has thereby 
‘lost its former significance and be- 
come the equivalent of unjustly’ AS 
Rob. on Pats., sec 960 note 1), b 
cause ‘no fraud or deceit is acanbaes 
to render void a patent obtained by 
a later true inventor when the first 
inventor is complying with the obli- 
gation of diligence imposed upon him 
by the law.’ Whether that view of 
the change wrought in the meaning 
of the word ‘surreptitiously’ be cor- 
rect or not, it seems clear to us that 

. . the word ‘unjustly’ was not add- 
ed carelessly or without a special pur- 
pose. The words are not Synonymous, 
and though ‘unjustly’ may include the 
idea) of a thing done fraudulently, 
and secretly as well, its ordinary 
meaning is, contrary to justice or 
that which is right’’). 


“Unjustly” [39 Cyc. 829]. 


24. See also Surrogate’s Court or 
Surrogate Court infra. 


25. Black) LD: 


[a] -In a statute relating specifi- 
cally to the accounting and settle- 
ment of estates and in the absence 
of words indicatimg an intent to con- 
fer power to act upon any surrogate 
in the state, “the surrogate’ must 
be deemed to refer to the judicial of- 
ficer who has or had general juris- 
diction over the estate, its represen- 
tatives, and its management and dis- 
position. Kinneally v. People, 90 N. 
Y.S. 587, 98 App.Div. 192, 194 (con- 
struing Code Civ. Proc. § 2747). 


Power to compel application for 
moans ad litem see Infants § 288 
note 16. 


26. Stroud Judicial D. 


27. In re Hock’s Will, 129 N.Y.S. 
196, 204, 74 Mise. 15. 


28. Matter of Hermann, 145 N.Y.S. 
291, 83 Mise. 283. 
29. See also Surrogate ante. 


Surrogate’s Court or Surrogate 
Court: 


In general see Courts §§ 419-444. 


SURVEILLANCE. 


Oversight,?4 superintend- 


Authority of legislature as to see 


Courts § 188. 
“Court of Probate” 15 C.J. p 690. 
Depositions in see Depositions § 22. 
Jurisdiction of: 
Decedents’ estates: 
Claims against see Executors and 
Administrators §§ 1109-1128. 
Proceedings for distribution of 
see Executors and Administra- 
tors § 1362. 
Probate and construction of wills 
see Wills [40 Cyc 1247]. | 
Power ‘to amend or correct judgment 
see Judgments § 449. 


30. Black L. D. [cit 2 Kent Comm. 
p 409 note b]; Ferris vy. Higley, 20 
Wall. (U.S.) 375, 382, 22 L.Ed. 383 
[quot Robinson v. Fair, 9 S.Ct. 30, 128 
U.S. 58, 86, 32 L.Ed. 415]. 


31. [a] Sometimes written “Sur- 
rogatum sapit naturam_ surrogati,” 
meaning “A thing substituted par- 
takes of the nature or character of 
that for which it was substituted.” 
TraynerLeg.Max. 


32. See Internal Revenue § 71. 


33. State v. Bowie Lumber Co., 87 


So. 302, 309, 148 La. 581. ; 
34 Century D. [quot People v. 


Howard, (Cal.App.) 8 P.(2a 176, 
179]. = ees 
[a] Synonyms of “surveillance” 


have been said to “include ‘supervise, 
oversee, overlook, eccnrtrol, direct, 
manage, conduct, to have charge of, 
to preside over.’’’ People v. Howard, 
(Cal.App.) 8 P.(2d) 176. LI 


“Conduct” 12 C.J. p 411. 
“Control” 13 C.J. p 837. 
“Direct” 18 C.J. p 1043. 


“Have charge of” see Have 29 C.J. 


p 215 text and note 43. 
“Manage” 38 C.J. p 521. 
“Overlook” 46 C.J. p 1162, 
“Oversee” 46 C.J. p 1162. 
“Oversight” 46 C.J. p 1162. 
“Preside” 49 C.J. p 1339. 
“Supervise” ante. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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8 P.(2d) 176, 179 (‘‘the Legislature 


range of their vision); 


_ Legal survey see Legal § 15 text and 


eer OR Pen 


SURVEILLANCE—SURVEY 


ence,®> supervision.®¢ 


Phrase: “Under the surveillance of prison 
guards.’’8* 
SURVEY.’® [§ 1] A. As Noun.2® An attentive 


or particular view;*® the operation of finding and 
delineating the contour, dimensions, position, ete., 
as of any part of the earth’s surface, whether land 
or water;** also, a measured plan and description 
of any portion of country, or of a road or line 
through it.4? “Survey” is said to be indicative of 
the measurement of land,** and hence has been de- 
fined as an examination of the land with ‘a design 
to ascertain the condition, quantity, or value;** the 
actual measurement of land, ascertaining the con- 
tents by running lines and angles, marking the same, 
and fixing corners and boundaries;*® the measured 


35. Century D. 
A eee (Cal.App.) 


. 


[quot People v. 
8 P.(2d) 176, 


“Superintendence” ante, 


36. Century D. 
Howard, (Cal.App.) 
179). 

“Supervision” ante. 


37. People v. Howard, (Cal. App.) 


[quot People v. 


8 P.(2d) 176, Boundaries: 


did not intend, by the use of the 
word ‘surveillance’ to limit the of- 
fense [of escape] to an escape from 
the actual visual observation of the 
prisoner by the guards. This is too 
narrow an interpretation of the 
‘word’; a prisoner will be deemed to 
be “under the surveillance of prison 
. guards” while he is employed outside 
the prison walls, under the supervi-| 
sion and care of prison guards, even 
when he is not actually within the 
People v. 
Lewis, 214 P. 1005, 61 Cal.App. 280 
(in a provision of the penal code and 
in an information following the lan- 
guage of the statute, “surveillance” 
held not used in the “limited sense’ 67, 251 
of “oversight or close watch’). 


° 


Mandamus to: 


mus § 279. 


38. See Surveyor post. 


39. Survey: 
Color of title see Adverse Possession 
§ 3 


Public lands; 


In action or proceeding: 
Costs §§ 271, 272. 
Ejectment §§ 111, 223, 250, 253. 
peat Domain §§ 321-323, 366, 


§§ 316-318. 


note 16 [b]. 
Spanish, 


708. 


Evidence §§ 918, 1228, 1317, 1430. 
State, 


Judicial notice of see Evidence § 
1886. 
Partition § 563. 
Trespass To Try Title [38 Cyc 
1209]. 
Interlocking see Adverse Possession 
§§ 534-541, 
48-56. 
note 1. 
Marine survey see Marine Insurance 
P§ 553. 
’ Scientific survey see Scientific 56 C.J. 
p 863 text and note 40. 
Supervisor of surveys see Public 
Lands § 450. 


-3610-3612. 


Del.Ch. 1, 15. 


Land:—Continued 


Award leaving line to be ascertain- 
ed by see Arbitration and Award 45. 
§ 366 note 19 [cl]. 


Block system of see Block 8 C.J. p {a] 
1125 note 40 [a]. 


In general see Boundaries 9 C.J. 
p 145 et seq. 


County see Counties § 13. 
Declarations as to see Evidence § 


Claim under as ground of estoppel 
See Estoppel § 245 note 73 [d].. 


Common Lands § 34. 


Compensation for entry for pre- 
Vues see Eminent Domain § 


Compel approval of see Manda- 49. 


'Make see Mandamus § 287. 


‘Register certificate of see Man- 50. 
damus § 237 


Reference to in deeds see Deeds §§ fa] 


Mines and Minerals §§ 521-527. 


Municipal corporation see Municipal 
Corporations §§ 1338, 134. 


California see Public Lands § 604. 
7. In aid of railroads see Public Lands 


Military see Public Lands § 158 51. 


Mexican, 
grants see Public Lands §§ 669, 52. 


construction of patents or} 
grants see Public Lands § 591. 


Swamp and overflowed see Public 
Lands §§ 259, 273. 


Texas see Public Lands 8§ 612, 618. 
' Town site see Public Lands § 111. 54. 
United States see Public Lands §§ 


Railroads §§ 150-152. 
Street see Municipal Corporations §§ 


Vessel before sale see Shipping § 378. 
40. Fulton v. Dover, 


41. Webster Int. D. [quot Sever- 
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plan or draft containing a written statement of the 
courses, distances, and quantity of land.*® “Sur- 
vey” does not necessarily mean a paper containing 
a statement of the courses, distances, and quantity 
of land,47 or-a plat*® of land made by a surveyor 
as such.*® “Survey” is sometimes used, but not nee- 
essarily, as a convertible term for “map”®° or “pro- 
file.”>t As used in the law governing the adjust- 
ment of disputes concerning boundaries of land, “sur- 
vey” applies as well to. the map, plat, or chart,°? 
exhibiting the result of actual examination of the 
surface of the ground as it does to the examination 
itself. As used in statutes relating to public lands, 
“survey” has been held synonymous with “field 
notes,”°* not equivalent to “tract,”®> nor to the 
“diagram”>® or map of the survey.°? 


44. Fulton v. Dover, 6 A. 633, 6 
Del.Ch, 1, 15. 


Winter vy. U. S., 30 F.Cas.No. 
17,895, Hempst,. 344, 371. 


Ingredients of actual survey 
are running lines with compass and 
chain, establishing corners, marking 
trees and other objects on the ground, 
giving bearings and distances, and 
making. descriptive field notes and 
plots of the works. Winter v. U. S., 
30 F.Cas.No. 17,895, Hempst. 344, 371- 
“Run out a line’ see Run 54 C.J. p 
1111 text and note 87. 


46. People’s Trust Co. of Lancas- 
ter v. Consumers’ Ice & Coal Co., 128 
A. 723, 725, 283 Pa. 76. 


47. Fulton v. Dover, 
Del.Ch. 1, 15. 


48. “Plat” 48 C.J. p 1224. 


Fulton v. Dover, 6 A. 633, 6 
Peres 1, 15. See also Railroads § 


6 A. 633, 6 


Pattee v. Stevens, 
369, 885, 22 Am.D. 526. 


“Books of surveys” distin- 
guished from “maps” or “draughts” 
of land.—Pattee v. Stevens, 1 N.J.Eq. 
869, 385, 22 Am.D. 526 (as used in the 
act of 1719, for settling the boundary’ 
between Hast and West Jersey). 


“Map” 38 C.J. p 990. 


Map and survey see Map 38 C.J. p 
990 note 27 [a]. 


Pattee v. Stevens, 
369, 385, 22 Am.D. 526. 


“Profile” 50 C.J. p 641. 
“Chart” 11 C.J. p 381. 


53. Hahn vy, Cotton, 37 S.W. 919, 
920, 186 Mo. 216, 224 (“the word is 
quite as often employed to signify 
such a chart or plat as in any other 
sense, according to the colloquial us- 
age of the people of this state’). 


Cross v. Wilkinson, (Tex.Civ. 
App.) 187 S.W. 345, 347 (“the survey, 
accurately speaking, is the land in- 
eluded in such field notes, not neces- 
sarily as shown by the calls therein 
for course and distance, nor for lines 
of prior surveys, nor for natural or 
artificial objects, but whichever of 
one or more such calls most correctly 
showed, under the facts and circum- 
stances of a given case, what land 
was embraced in the survey’). 


1 N.J.Eq. 


LooN qs 


and French 


6 A. 633, 6 


Survey of: 
Highways §§ 136, 137. 
Land: 

Agreement for as submission to ar- 
bitration see Arbitration and 
Award § 4 note 13 [g]. 

As actual possession see Adverse 
Possession § 33. 


ance v. Ball, 268 P. 1068, 1069, 93 Cal. 
App. 56]. 


42. Webster Int. D. [quot Sever- 
ance v. Ball, supra]. 


43. Corporation of Frederick 
Scholes v. Theodore Ficke Warehous- 
es, 210 N.Y.S. 341, 343, 213 App.Div. 


J 259. 


“Field notes” 25 C.J. p 1121. 


55. Ford vy. Terrell, 107 S.W. 40, 
101 Tex. 327 (‘‘survey” refers to a 
section). 


“~pract” [88 Cyc 669]. 
56. “Diagram” 18 C.J. p 1035. 
57. Cross v. Wilkinson, (Tex.Civ. 


1186 [60 C.J.] 


Proprietary rights. 


of the common estate.®1 


In insurance. “Survey,” in its direct signification, 
as well as in the broader meaning which it may be 
supposed to have as applied to the subject matter, 
can be taken to import only a plan and description 
of the present existing state, condition, and mode 
of use of the property.®* The word does not signify 
any statements or representations of a promissory 
or-executory nature, relating to any contemplated 


App.) 187 S.W. 345, 347 (where a sur- 
veyor was required by statute to re- 
turn with, and as part of, his field 
notes a “diagram” or map of his sur- 
vey, this diagram or map was at 
most only a part of such field notes 
or survey, and could in no proper 
sense be ‘‘the.survey” returned to the 
land office). 


58. Pattee v. Stevens, 1 N.J.Ea. 
369, 385, 22 Am.D. 526 (‘Such are all 
the surveys, as recorded in the sur- 
veyor general’s office, and the mean- 
ing of the term is there pertectly un- 
derstood’’). 


59. Estell v. Bricksburg Land, etc., 
Co., 35 N.J.Law 2385, 237 [quot Jen- 
nings v. Burnham, 28 A. 1048, 56 N.J. 
Law 289, 291]. 


60.\ Estell v. Bricksburg Land, etc., 
Co., 35 N.J.Law 235, 237 [quot Jen- 
nings vy. Burnham, 28 A. 1048, 56 N.J. 
Law 289, 291]. 


[a] Partition by warrant and sur- 
vey in New Jersey.—(1) “As a mode 
of partition . the course of 
law by warrant and survey has been 
well Known for many ages, and has 
always been recognized by the courts 
as a part of the local common law of 
this state. But this device had no ef- 
fect upon the title. Its office was 
purely partitive. It distributed to 
each owner his quota of the land. It 
had the operation, and nothing but 
the operation, of a quitclaim deed 
made use of for the purposes of par- 
Lition.y Poi). eAnd Sit vis. historically: 
certain that it was by warrant and 
survey alone that in the western di- 
vision of the province, from the be- 
ginning, these proprietary lands were 
allotted to each proprietor and each 
of his alienees, holding as tenants in 
common, while in the eastern divi- 
sion, before the surrender in 1702, it 
was the practice additionally to issue 
patents or grants under the seal of 
the province. After the surrender in 
both the eastern and western divi- 
sions, partitions of these lands were 
effected by means of warrants and 
surveys, without more. This peculiar 
procedure is set out at large, and with 
much clearness, in the historical doc- 
ument so widely known as the ‘Bliz- 
abethtown Bill in Chancery,’ which 
was filed in the year 1745.” Jennings 
v. Burnham, 28 A. 1048, 1049, 56 N.J. 
Law 289 (per Beasley, C. J.).. (2) 
“The proprietors of New Jersey are 
tenants in common of the soil. Their 
mode of severing this common right 
is by issuing warrants, from time to 
time, to the respective proprietors, 
according to their several and re- 


Generally, when “survey” is 
used with relation to the location of proprietary 
rights, it is understood to mean a description, in 
words or figures, of the lands located.*® 
made under a proprietary title is not a conveyance ;°° 
it is an instrument sui generis in the nature of a 
partition;®® the customary mode in which a pro- 
prietor has set off to himself, in severalty, a part 


SURVEY 


A survey 


alteration or improvement in the property, or to 
the mode in which the premises were to be occupied 
during the continuance of the policy.®* 
surance, “survey,” it has been said, is often used 
synonymously for “plan”** or “application,”®® “sur- 
vey” being the most common of the three term 
“Survey,” “plan,”’®? and “deseription’”’* have been 
held nearly synonymous. In marine insurance, “sur- 
vey” has been defined as a common public document 


In fire in- 


pe 


looked to both by underwriters and owners as afford- 


spective rights, authorizing them to 
survey and appropriate in severalty 
the quantities therein contained. 
Such warrant does not convey a title 
to the proprietor; he had that be- 
fore.” Arnold v. Mundy, 6 N.J.Law 
1, 11 [quot Jennings v. Burnham, su- 
pra; Estell v. Bricksburg Land, etc., 
Co. 235" N.Jcbaw 285;-2300; 2o9ls G3) 
“The recorded return of the survey is 
not a deed, but an instrument en- 
tirely unknown to the common law. 
It is not to be tested or construed 
by the rules applicable to conveyance, 
but it appears to be an acknowledg- 
ment of the common owners that a 
certain portion of the joint estate has 
been assigned to one of the original 
proprietors, or to an assignee of such 
proprietor. The certainty of the par- 
ty to whom the title has been passed, 
is to be ascertained not from the rec- 
ord of the survey, but from the deed 
of the proprietor, in those cases in 
which he has parted with the title. 
The office of the survey and return 
is fully discharged when it shows 
that a parcel of designated land has 
been set apart in severalty, under the 
title of one of the original holders; 
to whose benefit such allotment en- 
ures, is a matter to be settled, if a 
stranger claim by the ordinary 
proofs.” Wstell v. Bricksburg Land, 
etc., Co., supra. 


Partition among proprietors 
ae Lands §§ 50-51; 


Sale or conveyance of common 
lands see Common Lands §§ 30-32. 


61. WHstell y. Bricksburg Land, etce., 
Co., 35 N.J.Law 235, 237 [quot Jen- 
nings v. Burnham, 28 A. 1048, 56 N. 
J.Law 289; 291]. 


62. Denny v. Conway Stock and 
Mutual Fire Insurance Co., 13 Gray 
(Mass.) 492, 497. See Macatawa 
Transp. Co. vy. Firemen’s Fund Ins. 
Co., 146 N.W. 396, 400, 179 Mich. 443 
(“as used in marine insurance’’). 


see 
Partition 


63. Denny v. Conway Stock and 
Mutual Fire Insurance Co., 13 Gray 
(Mass.) 492, 497. 


64. Albion Lead Works v. Wil- 
eee City Fire Ins. Co., 2 F. 479, 


“Plan” 48 C.J. p 1220. 


_ 65. Albion Lead Works vy. Wil- 
er aoe City Fire Ins. Co., 2 F. 479, 


[a] “Application” distinguished.— 
“Survey” has been adopted ag a sub- 
stitute for “application,” evidently to 
avoid confusion between the two uses 


ing the means of ascertaining upon the very spot, 
at the very time, the state and condition of a ship 
and other property at hazard;°® the “survey” of a 
vessel, as a.statement of its present condition.”° 


Phrases: “Certificate of survey,”71 “no survey of 
any logs shall be received . . . 
vey of the surveyor general or his deputy,”’’? “pre- 


except the sur- 


of the latter word, which, in the tech- 
nical sense in which “survey,” also, 
is used, means an application upon a 
form furnished for the purpose, con- 
taining details in answer to questions, 
but, in another sense, may mean a 
mere letter asking for insurance. 
Albion Lead Works v. Williamsburg 
City F. Ins. Co., 2 F. 479, 483. 


“Application” 4 C.J. p 1399. 


66. Albion Lead Works v. Wil- 
liamsburg City Fire Ins, Co., 2 F, 479, 
483. 


67. Denny v. Conway Stock and 
Mutual Fire Ins. Co., 13 Gray (Mass.) 
492, 497 (as used in the conditions 
of insurance attached to a policy). 


68. Denny v. Conway Stock and 
Mutual Fire Ins. Co., supra (as used 
in the conditions of insurance attach- 
ed to a policy). 


69. Potter v. Ocean Ins. Co., 19 F. 
Cas.No. 11,335, 3 Sumn. 27, 43 [quot 
Hathaway v. Sun Mut. Ins. Co., 21 N. 
Y.Super, 33, 68]. 


[a]; Object of survey is to assist 
the judgment of the master, as to 
his proceeding to repair damage, or 
to sell the -ship. It is designed to 
protect him in the fair discharge of 
his difficult and often critically re- 
sponsible duty in great emergency, by 
giving him the aid of the opinion of 
other men of sound judgment, intelli- 
gence, and skill in naval affairs. Pot- 
ter v. Ocean Ins, Co., 19 F.Cas.No, 11,- 
335, 3 Sumn, 27, 42. 


70. Chicago S. S. Lines y. U. S. 
Lloyds, 12 F.(2d) 733, 737. 


71. Alford v. Dewin, 
214 (under a statute directing coun- 
ty surveyors to make surveys in cer- 
tain cases, “if the three sides of a 
quadrilateral survey are run, the sim- 
ple running of a straight line, con- 
necting the extremity of the two side 
lines, completes the survey. . . . 
We are not prepared to say it is not 
a survey because one line is left open. 
The beginning and end of that line 
are.Slven.. ... «s, Ifla, quadnlateral 
survey was so made as to establish 
the four corners without running any 
of its external lines, it might be a 
good survey’’). 


72. Antill vy. Potter, 71 N.W. 935, 
69 Minn. 192, 195 (as used in a stat- 
ute relating to evidence, “survey” 
does not mean the scale bill, or the 
record thereof, or any other written 
document or record, but the act of 
counting and measuring the logs, and 
ascertaining how many feet they 
contain). 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


1 Nev. 207, - 


“ 
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SURVEY—SURVIV ABILITY 


liminary survey and estimate of cost,”7? and “subject 
to survey ;’’"* also “block of surveys,”7> “examina- 
tions and surveys,”7® “in whole surveys only,’’?7 
“lands included within the lines of said surveys,’’?§ 
and “valid surveys.’’?® 


[§ 2] B. As Verb. To inspect or take a view 
of;° to view with attention;8! to view with a 
‘scrutinizing eye;*? also to examine;§’* to examine 
and ascertain the state of;5* to examine with ref- 
erence to condition, situation, and value;%* also to 
ascertain the corners, boundaries, and divisions, with 
distances and directions, but not necessarily to com- 
pute areas included within defined boundaries;** to 
determine the boundaries, extent, position, ete.;§7 
to measure.*§ 


Surveyed. Phrase: “Surveyed land.’’®® 


Surveying. Act or occupation of making sur- 
veys;°° that branch of applied mathematics which 
teaches the art of determining the area of any por- 
tion of the earth’s surface, the lengths and directions 
of the boundary lines, the contour of the surface, 
ete.°' the carrying of a chain®? or holding a pole 
or a rod,°* while necessary to surveying, is not sur- 
veying. 


73. See Preliminary 49 C.J. p 1325; N.Y. 721] (the survey authorized by 


text and note 21. 


74. Stroud Judicial D. [cit Persse 


v. Malcolmson, Ir.R. 5 C.L. 572] (“A | Upon its 
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[§ 3] C. As Adjective. The word may be em- 
ployed as an adjective,®* as in the following phras- 


es: “Quantity survey method,”®® and “survey 
blank.”’®® 
SURVEYOR.°” A surveyor is one who ascertains 


the area of any portion of the earth’s surface, the 
lengths and directions of the boundary lines, the 
contour of the surface, ete., or performs the duties 
necessary to their ascertainment.?® 


Quantity surveyor. A person “whose business con- 
sists in taking out in detail the Measurements and 
Quantities, from plans prepared by an architect, for 
the purpose of enabling Builders to calculate the 
amount for which they could execute the plans.”?°® 


Surveyor of the port. A revenue officer of the 
United States appointed for each of the principal 
ports of entry, whose duties chiefly concern the im- 
portations at his station and the determination of 
their amount and valuation. 


Other phrases: “Able, practical surveyor,’? “ev- 
ery urban authority shall . execute the office 
cf and be surveyor of highways,”* and “surveyor for 

. the time being.’’* 


SURVIVABILITY.® 


Services of see Specific Performance 


a statute may in a proper case be §28: 
made under the surface as well as 
accordingly, through a tun- 


Surveyor-general: 


demise of land at an Acreage Rent, 
“subject to Survey,’ means, that the 
acreable contents shall be ascertained 
by actual measurement for the pur- 
pose of fixing the amount of rent’’). 


75.. See Block 8 C.J. p 1125 note 40 
[a]. 


76. Dancy v. Alabama Power Co., 
73 So. 901, 902, 198 Ala. 504 (as used 
in a statute relating to the payment 
of damages, consequent upon the en- 
try by corporations invested with the 
privilege of taking private property 
for public use, ‘surveys’ has only 
the ordinary signification attributed 
to it by the lexicographers). 


77. Ford v. Terrell, 107 S.W. 40, 
401 Tex. 327. 


78. Cross vy. Wilkinson, (Tex.Civ. 
App.) 187 S.W. 345, 347. 

79. Cross v. Wilkinson, (Tex.Civ. 
App.) 187 S.W. 345, 347. 

80. Fulton v. Dover, 6 A. 633, 6 


DelLeh yl. 1b. 
81. Fulton v. Dover, supra. 
e2. Fulton vy. Dover, supra. 
83. Fulton v. Dover, supra. 


84. Webster New Int. D. [quot 
‘Oglesby v. Chandler, 288 P. 1034, 
1038, 37 Ariz. 1]. 

85. Webster New Int. D. [quot 


‘Oglesby v. Chandler, supra (“as to 
‘survey’ a building to estimate its 
value, ete.; to ‘survey’ a manor for 
its extent, value, ownership, liabili- 
ties’”)]; Fulton v. Dover, 6 A. 633, 
‘6 Del.Ch. 1, 15. 

[a] Similar definition ‘To  in- 
spect or examine with reference to 
situation, condition, or value.” Cen- 
tury D. [quot Howe’s Cave Lime, etc., 
Co. v. Howe’s Cave Assoc., 34 N.Y.S. 
848, 2 N.Y.Ann.Cas. 199, 88 Hun 544, 
558 (aff 42 N.E. 723, 147 N.Y. 721)]. 

[b] Under surface.—Howe’s Cave 
Lime, etc., Co. v. Howe’s Cave Assoc., 
34 N.Y.S. 848, 2 N.Y.Ann.Cas. 199, 88 
Hun 554, 558 [aff 42 N.E, 723, 147 


nel). 


86. Keer v. Fee, 161 N.W. 545, 547, 
179 Iowa 1097 (‘knowing these, any 
competent mathematician can ascer- 
tain the areas’’). 


87. Century D. [quot Howe’s Cave 
Lime, ete., Co. v. Howe’s Cave Assoc., 
34 N.Y.S. 848, 88 Hun 554, 558 (aff 
42 IN. BT 23, 147 (NOY T2171. 


88. Fulton v. Dover, 6 A. 633, 6 
Del.Ch. 1, 15 (as land). 


89. Frank y. Robison, 8 S.W.(2d) 
6538, 117 Tex. 512; Landry v. Robison, 
219 S.W. 819, 821, 110 Tex. 295; Sib- 
A v. Robison, (Tex.) 212 S.W. 932, 

Oe 

so. Webster Int. D. [quot Sever- 
ance v. Ball, 268 P. 1068, 1069, 98 Cal. 
App. 56]. 

91. Webster Int. D. [quot Sever- 
ance vy. Ball, 268 P. 1068, 1069, 1070, 
93 Cal.App. 56]. 


92. Severance vy. Ball, supra. 

“Chain” 11 C.J. p 225. 

938. Severance v. Ball, 268 P. 1068, 
1070, 93 Cal.App. 56. 
94. See cases infra this section. 
95. See Quantity 51 C.J. p 115. 


96. Macatawa Transp. Co, v. Fire- 
men’s Fund Ins. Co., 146 N.W. 396, 
400, 179 Mich. 443, 


97. See also Survey ante. 
' Surveyor: 
Admissibility of: ‘ 
Declaration of see Boundaries § 309; 
Evidence § 254. 
Field notes, map, or plat of see 
Evidence §§ 1114, 1167. 
Reports, records, and certificates of 
see Boundaries § 335; Hvidence 
§ 915. 
As witness see Boundaries §§ 345, 
346; Evidence § 780. 
Prohibition of purchase of public 
lands by see Public Lands § 615. 


‘vive post; 


Generally see Public Lands § 450. 

Approval by, cf application to pur- 
eet) school land see Public Lands 
§ 201. 


Deputy see Public Lands § 450. 
Duty of, to run a boundary line in a 


certain manner see Mandamus § 
237, 


Surveyors of: 
City see Municipal Corporations § 
1601. 


Counties §§ 182, 192 note 67 [a]. 
Highways §§ 80-127. 


Lumber see Logs and Logging §§ 101— 
103. 


Private Roads §§ 23-42. 


98. Severance v. Ball, 268 P. 1068, 
1069, 93 Cal.App. 56. 


[a] Statutory definition.—See. 
Lewis v. Weston-super-Mare Local 
Bd. 40 Ch.D. 55, 56, 68, 69 [quot Pub- 
lic Health Act (38 & 39 Vict. ¢ 55 
§ 4) (‘ ‘surveyor’ includes any person 
appointed by a rural authority to per- 
form any of the duties of surveyor 
under this act’). 


99. Stroud Judicial D. [cit Tay- 
lor v. Hall, 4 Ir.C.L. 476]. See North 
v. Bassett, [1892] 1 Q.B. 333, 335, 336; 
Scrivener v.Pask, Lb." R.. 1) CoP! e715; 
719; Antisel v. Doyle, [1899] 2 Ir. 
275; Moon v. Witney Union, 3 Bing. 
N. Cas. 814, 817, 819, 32 E.C.L. 374, 132 
Reprint 624; Priestley v. Stone, 4 T. 
L.R. 730 (all treating of rights and 
liabilities of “quantity surveyors’). 


1. Black L. D. 


2. In re Walker, 
391. 

3. Buckley v. Hanson, 18 CoxC.C. 
688, 691. 

4. Kendal v. Lewisham, 20 T.L.R. 
Dale 


5. See also Survival post; Sur- 
Survivor post; Survivor- 


59 L.J.Ch. 386, 


ship post. 


“Assignability” as convertible 
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SURVIVAL. 
SURVIVE." [§ 1] A. InGeneral. In its popular 


signification, “survive” may mean overliving a spec- 
ified individual, living beyond a specified event, or 
it may mean still living, or living at some designated 
period of time.® In its active sense the verb means 
to continue to live beyond a specified period, event, 
or condition;® to continue to live or exist beyond 
the life or existence of;1° to exceed a specified per- 
son in duration or continuance of existence;1? to 
exist in force or operation beyond any period spec- 
ified;12 to live beyond the life or existence of ;*° 
to live longer than;!4 to live longer than or be- 
yond, to outlive or overlive, to outlast, a specified 
person;!® to live longer than some other individu- 
al;4® to remain in life after the death of another, 
or after a particular date or the happening of a par- 
ticular event;17 to outlast;1® to outlive;?® to out- 


term see Abatement and Revival §) 12. 


303 text and note 13; Assignability 
5 C.J. p 828 text and note 70. 


6. See also Survivability ante; 
Survive post; Survivor post; Sur- 
vivorship post. R. 

Survival of: 
Action or proceeding: 


In general see Abatement and Re- 
vival §§ 248-433. 


As test of assignability see Assign- 
ments §§ 50-59. 


Before or pending appeal or writ of 
error see Appeal and Error §§ 974, 


16. 
978. 220 Tll. 508. 


13. 
86, 106]; 
4 Ann.Cas. 577; 
N.J.Eq. 242; 


14, 


15. 


Webster D. [quot Thompson v. 
New Orleans Ry. & Light Co., 83 So. 
19, 20, 145 La. 805]. 


Imperial D.; Webster D. [both 
quot Knight v. Knight, 14 Austr.C.L. 
Hill v. Safe Deposit & 
Trust Co., 60 A. 446, 447, 101 Md. 60, 
Supp v. Second Nat. 
Bank & Trust Co., 130 A. 549, 552, 98 
Bailey v. Brown, 36 A. 
581, 19 R.I. 669, 681. 


Webster D. [quot Knight v. 


Knight, 14 Austr.C.L.R. 86, 96, 106]. 
Knight v. Knight, supra. 
Cary v. Slead, 77 N.E. 234, 235, 


he ree ERs 


SURVIVAL—SURVIVE 


live anything else, to live beyond any event;?° to 
outlive, that is, to be alive at the time of a particular 
event or the death of a particular person, which 
event or person the other is to survive,?* in all in- 
stances.22. When the verb is used in its intransitive 
or neuter sense, that is, not acting upon any specific 
object, the wider meaning of remaining alive or liv- 
ing on, or retaining force or operation, as the sense 
may require, will properly belong to it;?* to con- 
tinue to live;?* to live after;?°> to live after any- 
thing else that has happened;?® to live beyond;?* 
to live longer;2% to live on after passing through ;°* 
to live through in spite of ;*° to remain alive;*' to 
overlive.22 ..As used in statutes relating to the sur- 
vival of an action, “survive” has been held to mean 
to live;?* to outlive the decedent.** 


Phrase: “Survive me.”35 


fa] As used in a will, it has been 
held that to survive a person does 
not merely mean to live after him, 
unless there is a context requiring 
such a meaning. Knight v. Knight, 
14 Austr.C.L.R. 86, 104 [exp] In re 
Clark’s Estate, 3 DeG.J.&S. 111, 68 
Eng.Ch. 85. 46 Reprint 579; In re 
Heath, 48 Sol.J. 416; In re Delany, 
39 Sol.J. 468]. 


Construction of language generally 
see Wills [40 Cyc 1396]. 

26. Imperial D. [quot Knight v. 
Knight, 14 Austr.C.L.R. 86, 106]. 


27. In re Rosecrantz’s Hstate, 198 
N.W. 728, 729, 183 Wis. 643, 35 A.L.R. 


Constitutionality of act providing Z : 139. 
for see Constitutional Law § 570. Boog ne wae Pin aad eae a 28. In re Rosecrantz’s Estate, su- 
Right of action: Cas. 577. f 2 Ps ks * | pra. ; 
Against husband or wife or both 18. Standard D. [quot Supp v. 29. Webster D. [quot Thompson 


ace Husband and Wife §§ 721, 


By husband or wife or both: 19 


Second Nat. Bank & Trust Co., 130 A. 
549, 552, 98 N.J.Eq. 242]. 


Skeat Etymological D.; Web- 


v. New Orleans Rv. & 
So. 19, 20, 145 La. 805]. 


30. Webster D. [quot Thompson 


Light Co., 83 


For tort see Husband and Wife 
§ 692. 


On contract see Husband and 
Wife § 682 

With respect to wife’s property 
see Husband and Wife §§ 
700, 708. 


Authority to execute powers: 
Generally see Powers §§ 25-28. 
Joint or several see Powers § 102. 


Debt as determining whether absolute 
deed constitutes mortgage see 
Mortgages § 99. ’ 


Obligation of surety on bail bond see 
Bail § 307. 


“Survival statute’ see Death § 39. 


7. See also Survivability ante; 
Survival ante; Survivor post; Sur- 
vivorship post. 


4 Jordan v. Roach, 32 Miss. 481, 
613. 


[a] Person who is to survive must 
be living at the time of the event 
,which he is to survive. Gee v. Lid- 
dell, L. R. 2 Eq. 341, 344. 


9. Webster D. [quot Thompson vy. 
New Orleans Ry. & Light Co., 83 So. 
19, 20, 145 La. 805]; Cary v. Slead, 
77 N.E. 234, 235, 220 Ill. 508. 


10. Standard D. [quot Supp v. Sec- 
ond Nat. Bank & Trust Co., 180 A. 549, 
552, 98 N.J.Eq. 242]; Webster D. 
[quot Thompson v. New Orleans Ry. 
ee Co., 83 So. 19, 20, 145 a. 


11. Knight v. Knight, 14 Austr.C. 
L.R. 86, 96. 


ster D. [both quot Knight v. Knight, 
14 Austr.C.L.R. 86, 106]; Standard D. 
[quot Supp v. Second Nat. Bank & 
Trust Co., 130 A. 549, 552, 98 N.J.Eq. 
242]; In re Rosecrantz’s Estate, 198 
ee 728, 729, 183 Wis. 648, 35 A.L.R. 


20. Imperial D. [quot Knight v. 
Knight, 14 Austr.C.L.R. 86, 106] (‘as 
many men ‘survive’ their usefulness 
or me regular exercise of their rea- 
son’’). 


21. Supp v. Second Nat. Bank & 
Trust Co., 130 A. 549, 552, 98 N.J.Hq. 
242 [quot Cyc]. 


| A is Gee v. Liddell, L. R. 2 Eq. 341, 
23. Knight v. Knight, 14 Austr.C. 


L.R. 86, 96 (per Barton, J., of a cus- 
tom, “that it survives, i. e., remains 
in force’). 


24. Webster D. [quot Knight v. 
Knight, 14 Austr.C.L.R. 86, 106]. 


25. Hill v. Safe Deposit & Trust 
Co., 60 A. 446, 447, 101 Md. 60, 4 Ann. 
Cas. 577; Bailey v. Brown, 36 A, 581, 
19 R.I. 669, 681. But see Gee v. Lid- 
dell, L. R. 2 Eq. 341, 344 (“It is true 
that Dr. Johnson gives as one of the 
meanings, ‘to live after another,’ but 
all the passages from the English 
writers cited, tend to the conclusion 
that the person who survives an event 
must be living when that event takes 
place; and to live after is itself am- 
biguous”’); In re Delany, 39 Sol.J. 
468 (per Chitty, J., “It would be a 
very forced use of the expression to 
say that Queen Victoria survived Wil- 
liam the Conqueror’). 


v. New Orleans Ry. & Light Co., su- 
pra]. 

31. Imperial D. [quot Knight v. . 
Knight, 14 Austr.C.L.R.- 86, 106]; 
Webster D. [quot Thompson v. New 
Orleans Ry. & Light Co., 83 So. 19, 
20, 146 La. 805; Knight v. Knight, su- 
pra]. 


32. Skeat Etymological D. [auot 
Berane] v. Knight, 14 Austr. C.L.R. 


33. Thompson v. New Orleans Ry. 
cas Co., 83 So. 19, 20, 145 La. 


34. Nations v. 
859, 862. 


35. In re Clark, 3 DeG.J.&S. 111, 
115, 68 Eng.Ch. 85, 46 Reprint 579 
[cit Bailey v. Brown, 36 A. 581, 19 
R.I. 669, 682] (“who shall survive 
me” construed as ‘who shall be living 
after me’); Knight v. Knight, 14 
Austr. C.L.R. 86, 98, 105 [expl In re 
Delany, 39 Sol.J. 468 where Chitty, 
J., said that “in one case—viz, Re 
Clark—it was held that ‘survive’ 
meant ‘live after.’ With great respect 
his lordship would say that that de- 
cision was right on the particular will. 
In the case before him there was no 
sufficient. context to say that an un- 
usual meaning: ought to be adonted] 
(per Barton, J., as used in a will,” 
search of the English dictionaries has 
convinced me that the ordinary and 
usual meaning of the words ... is 
‘outlast or outlive me.’ That.expres- 
sion is not ambiguous. It clearly jim- 
plies the existence, at the testator’s 
death, of the persons who may ‘sur- 
vive’ the testator. If they come into 


Hawkins, 11 Ala. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 2] B. Surviving.** Existing;?7 living beyond 


some period ;** remaining alive;*® yet living.*° 


Surviving partner.‘ That partner who, during 
the existence of the partnership, outlives the other 
or others.#? 


Other phrases: “No child or children her issue 
her surviving,”*? “surviving children,”** “surviving 
dependent parent,”4° “surviving members,”*® “sur- 
viving or continuing trustees or trustee for the time 
being, or the personal representatives of the last 
surviving or continuing trustee,’’4? “surviving or le- 
gal representative,’*® “surviving parent,’4? “sur- 


SURVIVE 


[60.C. Fy 1189 


nary as well as its legal signification, “survivor” 
means one who outlives another;®® one of two or 
more persons who lives after the other or others 
have deceased.*t The common meaning of “surviv- 
or” imphes two lives running together;®? the word 
imports that the person who is to survive must be 
living at the time of the event which he is to sur- 
vive.°?. The use of the word by way of designation 
is to indicate a person who has lived after the death 
of another,** or a person who at a given time is still 
in life.®> In a strict legal sense, a “survivor” is 
the longest. liver of two joint tenants, or of any two 
persons joined in the right of a thing;%® he that 


i viving party,”®° “surviving relatives,”®! “surviving | remains alive after the other be dead.** Phrases: 
i spouse and next of kin,”®? and “surviving wife.”53 “Survivor to take,”** and “to the survivor of 
them.’’®? 

=: SURVIVOR.°* A relative term,®> dependent on 

e the context for meaning;°* one who outlives any Survivors. Broadly speaking, the word includes 


Soa td 


person or time, event, or thing;°’ one who survives 
or outlives another person, a time, an event, or 
thing ;°§ the one who outlives others.®® In its ordi- 


all persons who may outlive another;’° and, in com- 
mon parlance, it is universally applied only to mem- 
bers of a class of persons.7! Phrases: “Survivors 


Se 


existence after that time they can- 47. Nicholson vy. 


\, 


Field, [1893] 2 )132,147 Md. 419; Armstrong v. Thom- 


Pe 


arnt 


not be said to survive him.. They may 
survive something or somebody else, 
but not the testator. Or they may 
‘survive’ in Some general sense uncon- 
nected with the testator. But neither 
of these is the use of the words as 
they occur in the text, for it is the 
testator, and not another person or 
an event, that is to be survived;” per 
Isaacs, J., the contention that ‘the 
words ‘survive me’ inherently and in 
the absence of any overriding context 
[as used in a will] carry with them 
the meaning of merely ‘living at some 
date after my decease,’ with reference 
to any contemporaneous’ existence 
. . . is foreign to the impression I 
have always had. And I find it op- 
‘posed to every distinct opinion I have 
been able to find’’). 


‘ 36. Surviving: 
Executors and Administrators §§ 
2865-2867. 

cata see Witnesses [40 Cye 2296- 


Spouse as owner see Property § 49 
text and note 29. 
"Trustee: 
Generally see Trusts [39 Cyc 270, 
308]. 


' Execution of power of sale by see 
Mortgages § 1374. 
37. Webster D. [couot State v. Bird, 
162 S.W. 119, 124, 253 Mo. 569]. 


38. In re Benn, 29 Ch.D. 839, 844. 


39. Webster D. [quot State v. Bird, 
162 S.W. 119, 124, 253 Mo. 569; Knight 
‘vv. Knight, 14 Austr.C.L.R. 86, 106]. 


40. Webster D. [quot Knight v. 
Knight, 14 Austr. C.L.R. 86, 106]. 

41. Surviving partner: 

Generally see Partnership §§ 606-756. 
“legal representative” as not includ- 
- ing see Legal § 11 text and note 74. 
“Trustee” as applied to see Trusts 

[39 Cye 24]. 

42. Caognard v. Tarnke, (Tex.Civ. 
App.) 202 S.W. 221, 222 (‘and the re- 
dation necessarily arises only when 
one of an existing partnership out- 
lives or survives in life the other’). 


43. See Deeds § 289. 

44, See Deeds § 237. 

45. See Workmen’s Compensation 
Acts § 49. 


46. Mutual Ben. L. Ins. Co. v. 
Marye, 8.S.H. 481, 85 Va. 643, 645, 647. 


Chees 11-5 12: 


48. Saltmarsh y. Candia, 51 N.H. 
71, 74 note (as used in a statute re- 
lating to the survival of actions, ‘‘sur- 
viving” refers to “party” understood). 


49. State ex rel. Baker v. Bird, 162 
S.W. 119, 123, 253 Mo. 569, Ann.Cas. 
1915C 353 (as used in a statute relat- 
ing to the religion of guardians, “sur- 
viving parent” refers to a living par- 
ent and not to one who has passed 
away). 


50. See Appeal and Error 3 996 
note 81 [b]. 


- 51. See Relative or Relation § 5 
text and note 77. 


52. Comstock v. Baldwin, 147 N.W. 
278, 125 Minn. 357. 


53. Keyway Stevedoring Co. v. 
Clark, 43 F.(2d) 983; Williams v. 
Lawson, 35 F.(2d) 346 (as used in a 
compensation act, “surviving wife” is 
the equivalent of ‘‘widow’’); Fletch- 
er v. Monroe, 43 N.E. 1053, 145 Ind. 
56, 58, 59; Wiseman v. Wiseman, 73 
Ind. 112, 114, 38 Am.R. 115; Van Wyk 
v. Realty Traders, 213 N.Y.S. 28, 31, 
215 App.Div. 254; Mutimer v. General 
Electric Co., 201 N.Y.S. 588, 589, 207 
App.Div. 1; Crockett v. International 
ide Co., 162 N.Y.S. 357, 176 App.Div. 


“Widow” [40 Cyc 934]. 


54. See also Survivability ante; 
Survival ante; Survive ante; Sur- 
vivorship post. 


55. In re Hampson’s Hstate, (N.J.) 
134 A. 284, 285 [quot Cyc]., See In 
re Gregson, 2 DeG.J.&S. 428, 438, 67 
Eng.Ch. 334, 46 Reprint 441 (“The 
word ‘survivors’ is a term of rela- 
tion. It must have reference to some 
particular period of time’’). 


re Hampson’s Estate, (N. 
284, 285 [quot Cyc]; Inder- 
[19039 *7ALY Che120; 


56. In 
J.) 134 A. 
wick v. Tatchell, 
423% 


“Survivor of whom? Survivor 
when? Those are both categories of 
thought which must be supplied in 
order to give the word ‘survivor’ any 
meaning at all.’’ Inderwick v. Tatch- 
ell, supra (per Halsbury, L. C.). | 


57. Webster D. [quot Knight v. 
Knight, 14-Austr.C.L.R. 86,106]. 

58. In re Rosecrantz’s Hstate, 198 
eae 728, 729, 188 Wis. 643, 35 A.L.R. 
1 9. Mi: wee 


59. Ridgely v. Ridgely, 128 A. 131, 


as, 72 So. 1006, 1007, 112 Miss. 272. 


60. Hill v. Safe Deposit & Trust Co., 
60 A. 446, 447, 101 Md. 60, 4 Ann.Cas. 
577; In re Hampson’s Estate, (N.J.)} 
134 A. 284, 285 [quot Cyc]; Blanton v. 
Mayes; 58 Tex. 422, 425. 


61. Hill v. Safe Deposit & Trust 
Co., 60 A. 446, 447, 101 Md. 60, 4 Ann. 
Cas. 577; In re Hampson’s Estate, 
(N.S.)" 1384 As! 284/285 [quot Cyc]; 
Blanton v. Mayes, 58 Tex. 422,425. 


fa]. Natural and obvious meaning 
of the word is not the person. who 
shall survive or outlive a particular 
event, but, when applied to a class 
of persons, and individuals of that 
class are named, the longest liver of 
those who are named. In re Hamp- 
son’s Estate, (N.J.) 184 A. 284, 285 
[quot Cyc]; Taaffe v. Conmee, 10 H. 
L.Cas. 64, 78, 11 Reprint 949. 


62. In re Delany, 39 Sol.J.. 468. 


bia Gee v. Liddell, L. R. 2 Eq. 341, 


64. State Bank & Trust Co. v. No- 
lan, 130 A. 483, 486, 103 Conn. 308. 


65. State Bank & Trust Co. v. No- 
lan, supra. 


66. In re Barr, 2 Pa. 428, 431, 45 
Am.D. 608 [cit 8 Com.LawD. 55; 
Brooke 33]. 


67. In re Barr, 2 Pa. 428, 431, 45 
ae 608 [cit 3 Com.L.D. 55; Brooke 


68. Dewey v. Brown, 
165, 167, 133 Misc. 69. 


231 N.Y.S. 


69. Blanton v. Mayes, 58 Tex. 422, 
427. ‘ 
70. In re Hampson’s Estate, (N.J.) 


134 A: 284, 285 [quot Cyc]; Koerts v. 
Grand Lodge O. H. S., 97 N.W. 163, 
119 Wis. 520, 524. 


71. In re Hampson’s Hstate, (N.J.) 
134 A, 284, 285 [quot Cyc]; Koerts 
v. Grand Lodge O. H. S., 97 N.W. 
163, 119 Wis. 520, 524. 


“Thus we speak of the survivors 
of a shipwreck, or a battle, or a rail- 
road accident, not thereby referring 
to the whole surviving human race, 
but only to the class of people who 
participated in the given occurrence.” 
Koerts v. Grand Lodge O. H. S., su- 
pra. 


[a] In mortuary fund code, the 
word has some such limited signifi- 
cance; it does not include one who 
was neither a relative of the deceas- 
ed, nor a member of his household, 


1190 [60 C.J.] 


above mentioned,’’’? and “to the survivors.”73 


Survivor of trustees. 


when he dies.‘* Phrases: 
trustees.’’7® 


SURVIVORSHIP.’"? 


SUSCEPTIBLE.7® Synonymous with “capable.”’® 


Phrase: “Susceptible of cultivation.”®°® 


nor connected with him by marriage. 
Koerts v. Grand Lodge O. H. S., 
N.W. 163, 119 Wis. 520, 525 [foll Grand 
Lodge O. H. S. v. Lemke, 102 N.W. 
911, 124 Wis. 483, 487]. 


72. Flash v. Louisiana Western R. 
Co., 68 So. 636, 137 La. 352, L.R.A. 
1916H 112. 

73. Slavik v. Supreme Lodge B. L. 
A.S., 110 N.Y.S. 347, 59 Misc. 188, 185, 
186. 


74. Busch vy. Schuttler, 216 Ill.App. 


212, 217. See Herrick v. Carpenter, 
52 N.W. 747, 749, 92 Mich. 440 (by 
“survivor” is meant ‘those who have 
' accepted the trust’). See also Trusts 
[39 Cyc 270]. 

75. Boys’ Home v. Lewis, 
18, 23, 24. 


76. Sharp v. Sharp, 2 B.&Ald. 405, 
413, 106 Reprint 414 (as used in a 
will, by “survivor” is understood the 
trustee continuing to act). 


77. 
Survival ante; 
vivor ante. 

Survivorship: 
Affecting: 

Allowance to spouse or children see 

Executors and Administrators §§ 
758-874. 


Testimony see Witnesses [40 Cyc 
2260 et seq]. 


Applicable to: 
Contracts: 
Joint see Contracts §§ 558, 563. 
Several see Contracts § 555. 
Joint account see Gifts § 64. 
Tenancy: 


By entirety see Husband and 
Wife § 105. 


‘Joint tenancy § 4. 


Beneficiary of see Death §§ 32-35, 58— 
71, 115-126; Life Insurance §§ 320-— 
356; Mutual Benefit Insurance §§ 
134-204; Workmen’s Compensation 
Acts §§ 49-52. 


Of action or proceeding see Abate- 
ment and Revival 1 C.J. p 150. 


On dissolution of community see Hus- 
band and Wife §§ 1296-1404, 


Right to: 
Curtesy § 20 et seq. 
Dower 19 C.J. p 448 et seq. 
Exemptions §§ 40-45, 
pon entsane §§ 342, 344-349, 470-— 


4 Ont. 


See also Survivability ante; 
Survive ante; Sur- 


Inheritance see Descent and Distri- 
bution §§ 25-110. 


“Survivor” 
indicate a trustee who continues to administer the 
trust after his cotrustee is disqualified, has been 
removed, renounces, or refuses to act, as well as 
“Or the survivor of them 
[of trustees],”7° and “survivors or survivor of the 


SURVIVE—SUSPEND 


is often used to 


or likelihood.** 


SUSPEND.*? 


tion or activity 
time ;°1 to cause: to cease for a time from operation 
or effect;°2 to delay;°* to hinder®* from proceed- 
ing;°° to hinder the proceedings for a time;°® to 


Wife’s: 
Choses in action see Husband and 
Wife § 59. 
Separate estate see Husband and 
Wife § 511. 


Words of in instrument of writing: 
Accruing shares see Perpetuities § 
Lod 
Cross remainders see Perpetuities § 
150 note 7 [a]. 


Deed: 
ee ae remainder see Deeds 
3 287. 


Determinable fee see Deeds § 281. 


cama to survivor see Deeds § 
Zo: 


Limitations to and over from spouse 
see Perpetuities § 55. 

Marriage settlement see Husband 
and Wife § 215. 

Provision relating to youngest child 
see Perpetuities § 152. 


Wills [40 Cye 1507-1518]. 
78. Susceptible: 


As word of anticipation, apprehension, 
or fear see Readily 52 C.J. p 1152 
note 61 [a]. 


“Possible” distinguished see Possible 
49 C.J. p 1118 text and note 31. 


79. Webster D. [quot U. S. v. 
Sischo, 262 F. 1001, 1005]. See Mor- 
row v. Farmers’ Irr. Dist., 220 N.W. 
680, 682, 117 Neb. 424 (in a statute 
providing for the refund of certain 
taxes upon showing that lands are 
“nonsusceptible of irrigation,” ‘sus- 
ceptible’ is used in the sense of ‘‘ca- 
pable”’ to refer to lands which, for 
some cause, cannot make use of wa- 
ters from a canal in question). 


“Capable” 9 C.J. p 1275. 


80. Matlock v. Reppy, 14 S.W. 546, 
548, 47 Ark. 148, 166 (as used in in- 
structions to the jury in an action for 
deceit based upon a _ representation 
that land was above overflow, the ex- 
pression did not require any inquiry 
as to the fertility, character, or qual- 
ity of the land but simply as to 
whether it could be worked at all or 
was above overflow). 


81, See also Suspicion post; 
picious post. 

82. Com. v. Lottery Tickets, 5 
Cush. (Mass.) 869, 373. 


83. See Believe 7 C.J. p 1036 text 
and note 88; note 45 [a]. See also 
sy as and Seizures § 121 text and 
note 


84. Hill v. Wyrosdick, 113 So. 49, 
50, 216 Ala. 235 (not the legal equiva- 
lent of belief upon probable cause). 


85. Cheek v. Missouri, K. & T, Ry. 


Sus- 


-90 


SUSPECT.®! This is not a technical word;®? but 
it has been distinguished from “believe.”%? Phrase: 
“Suspect and believe.”** 


Suspected. “Suspected,” in its usual and ordinary 
signification, need not involve knowledge or belief 


Phrases: “A person suspected of 


evil,”8* “such suspected person,”** and “suspected. 
person or reputed thie 


if 88 ‘ 


To cease temporarily from opera- 
also to cause to cease for a 


Co., 131 P. 617, 624, 89 Kan. 247 (so 
used in a statute relating to safety in 
mines). 

[a] Ina statute.—See 3 Stroud Ju- 
dicial D. p 2001 (in Diseases of Ani- 
mals Act of 1894 [57 & 58 Vict. ¢ 57 
§ 591, for the purposes of that stat- 
ute “suspected” is defined as ‘“‘sus- 
pected of being diseased’’). 


86. Ex p. Hopkins, 17 Cox.C.C. 444, 
454, 
87. Cowles v. Dunbar, 2 C.&P. 565, 


567, 12 E.C.L. 735. 


8s. Hartley v. Ellnor, 86 L.J.K.B. 
938 (as used in a vagrancy act, “sus- 
pected person” does not mean merely 
a reputed thief; a person may be a 
suspected person although he is not 
a reputed thief, and he may be a sus- 
pected person on a particular day, al- 
though he has not been convicted pre- 
viously or been a person with a rep- 
utation for bad character). 


89. See also Suspense post; 
pension post; Suspensive post. 


ps U. S. v. Felder, 18 F.(2d) 527, 


Sus- 


91. Century D. [quot Kriebel v. U. 
S., 10 F.(2d) 762, 764]; Webster D. 
[quot Little Rock v. Parish, 36 Ark. 
166, 174; Virginia F. & M. Ins. Co. 
v. Aiken, 82 Va. 424, 428]; Taylor v. 
State, 38 So. 380, 389, 49 Fla. 69 (Tay- 
lor, J., dis). -See U. S. v. Felder, 13 
F.(2d) 527, 528 (as defined by lexicog- 
raphers, “for a time” italicized); 
State v. Melvin, 66 S.W. 534, 166 Mo. 
565, 573 (defining “suspended” in its 
ordinary and usual sense); Missouri, 
K. & T. R. Co. of Texas v. Shannon, 
100 S.W. 138, 145, 146, 10 Tex. 379, 
10 L.R.A.N.S. 681 (“according to Bou- 
vier, ‘a temporary stop for a time’”’). 


[a] Similar definition.—‘‘To cause 
to cease for a while.” Robinson y. 
Kistler, 59 S.E, 505, 62 W.Va. 489, 494. 


382 U. S. v. Felder, 18 F.(2a) 527, 


93. Century D. [quot Kriebel v. U. 
S., 10 F.(2d) 762, 764]; Webster D. 
[quot Little Rock y. Parish, 36 Ark. 
166, 174]; U.S. v. Felder, 13 F.(2d) 
527, 528; Taylor v. State, 38 So. 380, 
389, 49 Fla. 69 (Taylor, J., dis); State 
See, 66 S.W. 534, 166 Mo. 565, 


“Delay” 18 C.J. p 471. 


94 “Hinder” 29 C.J. p 755. 


95. Century D. [quot Kriebel v. U- 
S., 10 F.(2d) 762, 764]; Webster D. 


[quot Little Rock vy. Parish, 36 Ark. _ 


166, 174]; Taylor v. State, 38 So. 380, 
389, 49 Fla. 69 (Taylor, Js, dig). 


96. Webster D. [quot Virginia F. 
& M, Ins. Co, v. Aiken, 82 Va. 424, 428 
(“time” italicized) ]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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hold in a state of indecision or indetermination;97 _ 
to interrupt ;°* to intermit;®® to stay; to stay and 
delay; to stop payment or not to meet obligations 
or engagements;* to withhold for a time on certain 
conditions. “Suspend” ordinarily means temporary 
cessation;® in its natural signification, something 
which may not be permanent rather than that which 


97. Standard D. [quot In re Mus- 
er’s Estate, 203 N.Y.S. 619, 621, 122 
Mise. 164]. 


[a] Similar definition.—‘“To hold 
undetermined.” Century D. [quot 
Kriebel v. U. S., 10 F.(2d) 762, 764). 


98. Century D. [quot Kriebel v. U. 
S., 10 F.(2da) 762, 764]; Webster D. 
[quot Little Rock v. Parish, 36 Ark. 
166, 174; Virginia F. & M. Ins. Co, v. 
Aiken, 82 Va. 424, 428]; U.S. v. Feld- 
er, 13 F.(2d) 527, 528; Taylor v. State, 
88 So. 380, 389, 49 Fla. 69 (Taylor, J., 
dis); State v. Melvin, 66 S.W. 534, 166 
Mo, 565, 573 (defining “suspended” in 
its ordinary and usual sense). 


“Tuterrupt” 33 C.J. p 474. 


99. Webster D. [quot Virginia F. 
Ins. Co. vy. Aiken, 82 Va. 424, 


1. Century D. [quot Kriebel v. U. 
S., 10 F.(2d) 762, 764]; Webster D. 
[quot Little Rock v. Parish, 36 Ark. 
166, 174]; Stewart v. Oneal, 237 F. 
Son; -906~ 150..C.C.A. 547;)> Laylor. :v. 
State, 38 So. 380, 389, 49 Fla. 69 (Tay- 
lor, J., dis). 


[a] “Wacate” distinguished.—‘‘Va- 
cate” and ‘“‘suspend’’ are not synony- 
mous; when a thing is vacated it is 
devitalized; it is not, when suspend- 
ed; it may be suspended and yet re- 
tain its vitality. Stewart v. Oneal, 
237 FB. 897, 906, 150 C.C.A. 547 Lappr 
Ohio Fuel Gas Co. v. Mt. Vernon, 174 
N.E, 260, 37 OhioApp. 159 (of a judg- 
ment, ‘‘we are appreciative of the fact 
that these terms have been used 
synonymously. Under prior statutes 
the word ‘vacated’ was used, and we 
believe that it has been thereafter 
inadvertently used. It is the effect of 
the judgment that is vacated, and 
which puts an end to all proceedings 
by way of execution or otherwise on 
the judgment, but the judgment itself 
is not vacated, but placed in suspen- 
sion’’)]. See Dis op Henderson, J., in 
Arroyo y. State, (Tex.Cr.) 69 S.W. 
503, 505 (“when a law is suspended 
the law continues in esse,—for the 
time being is not operative,—but as 
soon as the power of suspension is re- 
laxed it goes into immediate opera- 
tion’). 

“Stay” 59 C.J. p 1218. 

“Vacate” [39 Cyc 1104]. 


2. Webster D. [quot Virginia F. & 
M. Ins. Co. v. Aiken, 82 Va. 424, 428]. 


3. Webster D. [quot Estelline v. 
Calef, (S.D.) 234 N.W. 597, 598. 


4 U.S. v. Felder, 13 F.(2d). 527, 
528 (as defined by lexicographers, 
“time” italicized). 


5. McNamara v. New York, 46 N.E. 
507, 509, 152 N.Y. 228, 233; Phelps v. 
Connellee, (Tex.Civ.App.) 278 S.W. 
939, 941. See McAuley’s Appeal, rey 
Pa. 397, 418 (where a presbytery of 
a church passed a resolution suspend- 
ing its relations with the synod until 
further light should be obtained, for 
unconstitutional interference, ‘it but 
intermitted the relations of the Pres- 
bytery and Church with the Synod, 
but it worked no dissolution of the 
organic connection”). See also Mark- 
ey v. City of Dubuque, (Iowa) 132 N. 
W. 885; Markey v. Schunk, 132 N.W. 
883, 885, 152 Iowa 508 (as used in a 


SUSPEND 


statute authorizing the chief of police 
to suspend or discharge any member 
of his force for misconduct, subject to 
review by the board of police and fire 
commissioners, ‘“‘to suspend or dis- 
charge means to remove, either tem- 
porarily or permanently, from em- 
ployment’), 


6 Brown v. Great Camp of 
Knights of Modern Maccabees, 132 N. 
W. 562, 566, 167 Mich. 123 [cit Cyc]; 
Crook v. Morley, [1891] A.C. 316, 319 
(‘a perpetual stoppage of payment 
he he a Suspension and something 
more’’), 


[a] “Postpone” compared.—With 
relation to the difference between 
postponing a sentence indefinitely and 
suspending the pronouncing of a sen- 
tence indefinitely, “the word ‘post- 
poned’ connotes the taking up of the 
matter again; whereas the word ‘sus- 
pend,’ while it is sometimes used to 
convey that. idea, more exactly con- 
notes the putting aside of the mat- 
ter, without any necessary implica- 
tion that it is ever to be taken up 


again. When we say ‘the contractor 
has suspended operations on _ the 
building,’ or a merchant ‘has’ sus- 


pended payment of his obligations,’ 
we intend to convey the idea that 
there has been something more 
than a mere postponement, some- 
thing less than an absolute and 
final cessation; the exact idea would 
seem to me to be a stopping or cessa- 
tion, which is more than likely to be 
permanent, but may not be.” Gehr- 
mann v. Osborne, 82 A. 424, 428, 79 N. 
J.Eq. 430 (per Garrison, V. C.). See 
William Wilkens Co. v. Consolidated 
Agricultural Chemical Co., 89 A. 5, 6, 
27 Del. 423 (‘there is nothing in the 
pleadings from which it can be in- 
ferred that the action of the Board of 
Health was temporary, and if the ac- 
tion was permanent, then the word 
‘suspended’ as used in the contract 
must mean more than postponement 
only’); State v. Anderson, 181 N.W. 
839, 840, 43 S.D. 630 (as used in a stat- 
ute authorizing the suspension of sen- 
tences, “suspend” is synonymous with 
“postpone” and does not authorize an 
order suspending a sentence after it 
has been imposed). See also Post- 
pone, 49 C.J. p 1238 text and note 7. 


[b] Suspension of right to bring 
personal action.—‘‘It is a very old 
and well-established principle of law 
that the right to bring a personal ac- 
tion, once existing and by act of the 
party suspended for ever so short a 
time. is extinguished and discharged, 
and can never revive. It is said in 
Platt v. The Sheriffs of London, 
Plowd. 35, 36: ‘And if a personal 
thing is once in suspense, or the per- 
Son of a man once discharged for a 
personal thing, it is a discharge for 
ever.’ And in Lord North v. Butts, 2 
Dyer, 139 b, 140 a (39), it is said: 
‘a thing personal or suspended, or ac- 
tion personal suspended for an hour, 
is extinct and gone for ever, when it 
is by the act and consent of the party 
himself who has the thing suspended.’ 
And in Woodward v. Lord Darcy, 
Plowd. 184, it is said: ‘for a personal 
action once suspended by the act or 
agreement of the party is always ex- 
tinct, and then if a personal thing 
cannot be had but by action, if the 
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necessarily is so;* but the connection in which the 
word is used may give it a stronger meaning’? and 
it may imply a termination;’ thus it may mean to 
discontinue® or dispense with,!® and as so used may 
refer to a permanent removal from office,!! or the 
discharge of an employee.12 
right to suspend all drilling operations,”13 “suspend 


Phrases: “Have the 


action is extinguished, the thing it- 
self is extinguished.’ The principle 
thus laid down is repeated throughout 
the text books of authority, and rec- 
ognized and applied through a long 
course of decision. And in Cheetham 
v. Ward, 1 Bos.&P. 630, 633, it is said 
by Lord Chief Justice Eyre that the 
principle is ‘now acknowledged, that 
where a personal action is once sus- 
pended by the voluntary act of the 
party entitled to it, it is for ever gone 
and discharged.’”’ Ford v. Beech, 11 
Q.B. 852, 867, 868, 869, 63 E.C.L. 852, 
116 Reprint 693 (per Parke, B., con- 
struing “suspended,” as used in an 
agreement, to mean that the plaintiff 
had agreed to forbear his suit until 
an agreed payment should cease to be 
made; not to suspend his right of ac- 
tion in the meantime, but to subject 
himself to an action for damages in 
the event of suing contrary to his 
agreement). 


7. McNamara v. New York, 46 N.E. 


507, 509, 152) N.Y. 228,’ 2333--Phelps v. 
Connellee, (Tex.Cfiv.App.) 278 S.W. 
939, 941. 

8. Brown v. Great Camp. of 


Knights of Modern Maccabees, 132 N. 
W. 562, 566, 167 Mich. 123 [cit Cyc]. 
See Enright v. U. S., 54 F.(2d) 182 
(although “it is true that the word 
‘suspend’ sometimes means to cease 
temporarily,” as used in notices giv- 
en a contractor by the government it 


constitutes a cancellation). See also 
infra text and notes 9-12. 
9. Phelps v. Connellee, (Tex.Civ. 


App.) 278 S.W. 939, 941 [cit Reeside 
v. U.S., 75 U.S. 38, 19 L.Ed. 318]. 


10. Phelps v. Connellee, (Tex.Civ. 
App.) 278 S.W. 939, 941. See Dispense 
18 C.J. p 1278 text and note 36. 


11. Phelps v. Connellee, (Tex.Civ. 
App.) /278 S.W. 939, 941. See Nolen 
v. State, 24 So. 251, 253, 118 Ala. 154, 
159 (‘the ‘suspension’ provided for 
[by a statute authorizing the gov- 
ernor to “suspend” tax assessors in- 
definitely, unless restored to office by 
the general assembly, and to appoint 
tax commissioners to perform the du- 
ties of assessors so “‘Suspended’’] is, 
in legal contemplation, essentially a 
removal from office’); Peo. v. State, 
105 SW. 787), “7407 “72- Pex.) 625, 7629 
(‘while the suspension [of an officer] 
is by the terms of the law only a 
temporary deprivation of the office, 
it in every case may be, what it, in 
effect, was in this, a permanent de- 
privation ‘of the. office’). “But see 
Thomas v. City of Chicago, 194 Ill. 
App. 526, 529 (as used in a statute 
relating to the power of officers to 
suspend subordinates, “suspend” is 
not synonymous with “remove” but 
with “lay off,’ where the purpose of 
suspending or laying off men is prop- 
er and necessary retrenchment). 
“Lay off’ see Lay 36 C.J. p 971 § 3 
text and note 19. 


“Suspension” distinguished from 
“removal” see Removal 54 C.J. p 110 
note 26 [a]; Suspension post. 


12. Phelps v. Connellee, (Tex.Civ. 
App.) 278 S.W. 939, 941. See McNama- 
ra v. New York, 46 N.E. 507, 509, 152 
N.Y. 228, 233 [dist Emmitt v. City of 
New York, 28 N.E. 19, 128 N.Y. 117, 
where no reason was assigned for the 
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. . . . é N 
the imposition or execution of sentence,”?* “suspend 


the operation.’’?° 


Suspended. 
tive;'® held in abeyance.** 


loans.”?° 


Suspending. Phrases: 


SUSPENSE.** 


suspension, and the suspended em- 
ployee had no reason to regard it as 
a discharge] (where the, suspension 
of an employee was accompanied by a 
reason showing that there was no 
further right to continue the rela- 
tion, the evidence is conclusive of the 
intention to terminate the employ- 
ment; ‘suspension without pay be- 
cause there is no work is a practical 
discharge’); Wardlaw v. New York, 
SONGS 140, ASTON. Ye) 194) 197°C He 
[the commissioner] used the word 
‘suspended’ in the first letter, and, 
after being informed that there was 
a claim made that a dismissal was 
not thereby accomplished, he used the 
word ‘discharged’ in the second. If, 
however, Wardlaw [the employee] 
understood from the first letter that 
his services were no longer required 
..% and that compensation was no 
longer to be paid to him .. . and that 
such was the purpose of this notice 
from the commissioner, and both par- 
ties acted accordingly, then the first 
notice operated to terminate the em- 
ployment, though it was called a ‘sus- 
pension’ instead of a ‘dismissal’ ”’); 
Donnell v. New York, 22 N.Y.S. 661, 
68 Hun 55, 57 (“When a person is 
suspended from further duty in the 
department, it is difficult to see what 
distinction there is between such a 
suspension and a removal. He was 
not suspended until some other time, 
or some other date, or until further 
notice. He was suspended from fur- 
ther duty in the department.... 
And it was clearly the intention of 
the commissioner to remove him from 
the position which he then held, and 
it was so understood by the plain- 
tifl’”),. 

13. McComber v. Kellerman, 124 P. 
431, 483, 162 Cal. 749 (in a contract, 
conferred the right to suspend op- 
erations but not the right to refrain 
from commencing them). 


14... U. S. v. Felder, 13 F.(2d) 527, 
pate Kriebel v. U. S.,.10 K.(2d) 762, 

15. Little Rock v. Parish, 36 Ark, 
166, 174 (as applied to a general law, 
the words have no technical mean- 
ing). - 

16. Webster New Int. D. [quot 
Wisener v. Burrell, 118 PB. 999, 1001, 
28 Okl. 546, 34 L.R.A.N.S. 755, Ann. 
Cas.1912D 356]. 


{a] “Postponed” not synonymous. 
—Hull Coal, ete., Co. v. Empire Coal, 
ete: Co. 113 E. 256;:259,°61 CCA. 213; 
See also ‘Postpone’ 49 C.J. p 12388. 


[b] “Removed” not synonymous. 
—State v. Meeker, 27 N.W. 427, 19 
Neb. 444, 447 (as used in a statute re- 
lating to the appointment of a sub- 
stitute for a suspended officer of a 
court). ‘‘Remove’”’ 54 C.J. p 377. 


[c] “Superseded” compared.— 
State v. Melvin, 66 S.W. 534, 166 Mo. 


Temporarily. inactive or inopera- 
Phrases: ‘Be suspend- 
ed,”!8 “shall stand suspended,”?® and “suspended 


“Power of suspending 
laws,’’?+ and “suspending payment.’’?? 


A temporal, that is temporary, 
stop of a man’s right;?* in legal understanding, that 
which oceurs when a seigniory, rent, profit a pren- 


SUSPEND—SUSPENSION 


dre, ete., by reason of unity of possession of the 
seigniory, rent, ete., and of the land out of which 
they issue, are not in esse for a time, et tune dor- 
miunt, but may be revived or awaked.*® ; 


SUSPENSION.2* Ceasing of causing something 


to cease from operation temporarily ;** delay;** in- 


‘ 
565, 572 (as used in statutes relating 
to the effect of a subsequent indict- 


ment for the same offense, ‘‘super- 
seded” is a stronger word). ‘“Super- 
sede” ante. 

17. Webster New Int. D. [quot 


Wisener v. Burrell, 118 P. 999, 1001, 
28 Okl. 546, 34 L.R.A.N.S. 755]. 


18. Hull Coal ete., Co. v. Empire 
Coal ete: Cos) L3'thi9256, 9263) ote, 
G.A, 213 (per Simonton, J., concur- 
ring, “cease temporarily’’). 


P ne See Mutual Benefit Insurance 


20. .See Banks and Banking § 704. 


21. Hile v. City of Cleveland, 141 
N.E. 35, 36, 107 OhioSt. 144. 


22. McCormick & Co., Bankers, v. 
Gem State Oil & Products Co., 222 P. 
286, 288, 38 Idaho 470, 34 A.L.R. 867 
(as used in a contract, suspension of 
payment because of inability to pay 
in due course), 


23. See also Suspend ante; 
pension post; Suspensive post. 


24 3 Stroud Judicial D. 2002 [quot 
and exp] Cowell]. 


[a] Derivation.—“Suspence com- 
meth of suspendeo.” Stroud Judicial 
D. [quot Coke Litt. 313a]. 


25. 3 Stroud Judicial D. 2002 [quot 
Coke Litt. 3138a]. 


26. See also Suspend ante; 
pense ante; Suspensive post. 


Suspension of: 


Absolute ownership see Perpetuities 
§§ 97-157. 


Aueua Uy, see Perpetuities §§ 97-— 


Sus- 


Sus- 


Cause of action see Actions § 
Constitutional Law — §§ 
Corporations § 4007. 

Charter of subordinate body see Mu- 
tual Benefit Insurance § 82, 

Civil rights see Convicts § 7. 

Entries see Public Lands § 472. 

Habeas Corpus §§ 233-238, 


Indictment by second indictment for 
Bao same offense see Indictments § 


50; 
754-761; 


Injunctions § 658. 
Interest §§ 138-164. 


Judgment see Appeal and Error §§ 
1378-13879; Judgments §§ 1003-— 
aoe Justices of the Peace §§ 323- 


hea tney action by vacancy see Judges 


Limitation of: 
Action: 
Generally see Limitations of Ac- 
tions §§ 370-472. 


Against personal representative 
see Hxecutors and Administra- 
tors §§ 1954-1966. ; 


termission;2® partial extinguishment for a time, as 
contrasted with a complete extinguishment, where 
the right is absolutely dead;?° stay;?* temporary 
cessation;?2 temporary stop of a right.** “Suspen- 
sion” has been distinguished from “assign,” “ac- 
quit,” and “abandon,”** and also from “dissolu- 


Limitation of:—Continued 
Action :—Continued 
By personal representative see 
Executors and Administrators 
§ 1920. 
Interruption of possession dur- 
ing see Adverse Possession = 

Criminal prosecution see Criminal 
Law §§ 349-353. 

Statute see Bankruptcy §§ 15-18; 
Intoxicating Liquors § 262; Mu- 
nicipal Corporations § 898; Stat- 
utes § 553. 

Payment from police benefit fund see 
Municipal Corporations § 1409. 

Period giving rise to presumption of 
payment see Judgments § 1070. — 

Pilot’s license see Pilots § 27. 

Policy of Insurance see Fire Insur- | 
ance §§ 120, 240, 249; Marine In- 
surance § 112. : 

Postal service see Post Office § 140. 

Power: : 

Generally see Powers §§ 22, 23. 

WE Sp pomanent of judge see Judges: 


Sale see Mortgages §§ 1347-1351. 


Relationship of master and servant 
see Master and Servant §§ 397-401. 

Right to practice see Attorney and 
Client §§ 36-98; Physicians and 
Surgeons §§ 64-83. 

Rules see Courts §§ 292, 293; Mu- 
nicipal Corporations §§ 771, 821— 
823; Parliamentary Law § 16; Stat- 
utes §§ 54, 55. 

Plea in suspension see Pleading §§ 


216, 274. See also Abatement and Re- 
vival § 16. 
27. Standard D. [quot In re Mus- 


er’s Estate, 203 N.Y.S. 619, 621, 22 
Misc. 164]. 


28. Worcester D. [quot McAuley’s: 
Appeal, 77 Pa. 397, 418]. 


“Delay” 18 C.J. p 471. 
29. Worcester D. [quot McAul- 
ey’s Appeal, 77 Pa. 397, 418]. ] 


30. Bouvier L. D. [quot In re Mus- 
er’s Estate, 203 N.Y.S. 619, 621; 22 
Mise. 164]. j 

31. Worcester D. [quot McAuley’s. 
Appeal, 77 Pa. 397, 418]. 


“Stay” 59 C.J. p 1218. 


32. Worcester D. [quot McAul- 
ey’s Appeal, 77 Pa: 397, 418], , 


33. Bouvier L. D. [quot In re Mus- 


er’s Hstate, 203 N.Y.S. 619, 621, 22 
Mise. 164]. ae 

{a] Similar definition.—“A tem- 
poral,” that is temporary, “stop of 
a Mans right.” 3 Stroud L. D. 2002 
[quot and expl Cowell]. 


34. Producers’ Coal Co. 


tucky v. Barnaby, 275 S.W. 625, 628, 
210 Ky. 244 (as used in a statute re- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


es 


ote Kensie 


moval.’’38 


From office or situation.*® A deprivation of office 
an interruption in the exercise 
of the officer’s duties, of his authority.41 As applied 
to an employee, a temporary interruption or cessa- 


for the fime;*° 


tion of labor.*2 ; 


From institution.*? 


Of business or payment.*® 


plying -a permanent stoppage.’ 


Temporarily cutting off or 
debarring one from its privileges.*# 


“Suspension of pay- 
ment” is a term well understood by business men;#¢ 
and there is the idea in it of a failure to pay from 
an inability to do so,*7 the term not necessarily im- 
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+ 9935 66, < - U : 5 
tion, expulsion,”** “extinguishment,”3’ and “re- ; erage person the meaning of insolvency.*® 


Of right in an estate. 
or an extinguishment for a time;°° a partial extin- 
guishment, which takes place only where the rent, 
or other profit a prendre issuing out of the land, 
comes to him who has possession of the same land 


A partial extinguishment 


for a time only. 


sion.” 55 


Applied to the 


business of a bank, “suspension” conveys to the av- 


lating to a lien for wages when a 
company suspends business, ‘the 
word ‘suspension’ does not convey the 
‘Same idea that the words ‘assign, ac- 
quit’, or ‘abandon’ convey when em- 
ployed in connection with the opera- 
tion or working of a coal mine, but 
indicates a much briefer period’). 


“Abandon” 1 C.J. p 2. 
“Acquit” 1 C.J. p 909. 
“Assign” 5 C.J. p 826. 


35. See Dissolution 18 C.J. p 1286 
note 9 [a]. 


36. See Expulsion 25 C.J. p 224 
note 63 [al]. 


' 87. See Extinguishment 25 C.J. p 
230 text and notes 91, 99. 


38. . See Removal 54 C.J. p 110 note 
26 [a]. 


39. Mandamus to restore see Man- 


- damus §§ 295-303. 


Suspension of officers or employees 
see Army and Navy §§ 81, 125; Clerks 
of Courts § 25; Counties §§ 157-160; 
Municipal Corporations §§ 1077, 1078, 
1381, 1386, 1489, 1654, 1668; Notaries 
§$ 14; Officers §§ 142-144, 236; Post 
Office §§ 21, 24; Sheriffs and Con- 
stables §§ 34, 81; United States [39 
Cyc 727]. 


40. Ex p. Diggs, 52. Ala. 381, 383 
[quot dis op Taylor, J., in Taylor v. 
State, 38 So. 380, 389, 49 Pla. 69]. 


[a] “Removal” of a priest dis- 
tinguished.— ‘Removal is the exercise 
of .episcopal authority according to 
tthe bishop’s judgment. It may _ be 
without supposition of wrong, and it 
leaves the priest in the same position 
as all other priests who are without 
employment. Suspension is a judicial 
act based on something vwthich calls 
for such sentence. A _ sentence of 
suspension follows a trial for an of- 
fense, from which the priest may ap- 
peal; but for a removal the priest 
may have recourse to the bishop’s su- 
- perior. To confound removal with 
suspension, acts so different in char- 
acter, is to lay the groundwork for 
misapplication of certain laws of the 


church.” Stack v. O’Hara, 98 Pa. 213, 
232. 
41. State v. Richmond, 29 La.Ann. 


705, 706 [quot dis op Taylor, J., in 
' Taylor v. State, 38 So. 380, 389, 49 Fla. 
69]. 

42. Lethbridge v. New York, 15’N. 
Y.S. 562, 59 N.Y.Super. 486, 487 [rev 
30 N.E. 975, 183 N.Y. 232]. 

[a] “Removal” distinguished.—As 
applied to an employee, “removal” is 
a discharge, the act of removing from 
office, or putting an end to employ- 


ment. Lethbridge v. New York, 15 
N.Y.S. 562, 59 N-Y.Super..°486,° 487 
[rev 30 N.E. 975, 183 N.Y. 232].8 See 
Bois v. City of Fall River, 154 N.E. 
270, 257 Mass. 471 (as used in a stat- 
ute relating to civil service em- 
Ployees, ‘‘suspension’’ means a tem- 
porary withdrawal or cessation from 
public work as distinguished from 
permanent severance from the sery- 
ice accomplished by removal). See 
also Removal 54 C.J. p 110 note 26 [a]; 
Suspend ante (as implying removal 
from office or discharge of an em- 
ployee). 


43. Suspension from: 
Clubs §§ 18-24. 
Colleges and Universities § 31. 
Exchanges §§ 16-32. 
Mutual Benefit Insurance § 83. 
Religious Societies § 28. 
eet and School Districts §§ 1101- 


44. John B. Stetson University v. 
Hunt, 102 So. 687, 639, 88 Fla. 510. 


fa] “Expulsion” distinguished.— 
“The catalogue [of a university] cur- 
rent at the time defined expulsion as 
‘a final separation from the Universi- 
ty,’ while it avers that ‘suspension 
separates the student temporarily 
from the University.’ These defini- 
tions are in harmony with Webster.” 
John B. Stetson University v. Hunt, 
102 So. 637, 639, 88 Fla. 510. See also 
Expulsion 25 C.J. p 224 note 63 [a]. 


45. Suspension of business as: 
Affecting employee’s lien see Master 
and Servant § 319. 
Dissolution of corporation see Cor- 
porations § 1620. 


Suspension of operation of factory 
as: 
Element of damage in action by buyer 
see Sales § 1159. 
Termination of contract see Fire In- 
surance § 252. 
Railroad as ground for forfeiture 
of franchise see Railroads § 50. 


46. Inre Wolf, 30 F.Cas.No. 17,- 
923, 4 Sawy. 168, 169, 17 Nat.Bankr. 
Reg. 428. 


47. -In re Wolf, supra (a note pay- 
able “one day after date’ remaining 
due forty days did not constitute a 
suspension of payment amounting to 
an act of bankruptcy under a bank- 
ruptey act; ‘suspension of payment 
means something more than a failure 
of the maker of such paper as this to 
seek the holder and pay him’’). 

[a] In English bankruptcy act.— 
Phillips v. Surridge, 9 C.B. 748, 763, 
766, 67 H.C.L. 743. 


Other phrases: 
ment,”°* and “while such corporation is in suspen- 


SUSPENSIVE.®¢ 


peal,”®* and “suspensive condition.”®§ 


Of sentence.°? An interregnum of the period be- . 
tween conviction and final judgment.*? 


“Arrest, suspension, confine- 


Phrases: “Suspensive ap- 


48. Crook v. Morley, [1891] A.C. 
316, 319 (as used in a bankruptcy act, 
“Suspension” does not mean a neces- 
sarily permanent stoppage of pay- 
ment; “a stoppage of business in the 
ordinary course, and of the payment 
of debts in the ordinary course, is so 
serious a thing in many if not in all. 
businesses, certainly for example in 
the business of a banker, that the 
Legislature might well consider it a 
sufficient reason for giving the credi- 
tors the power of treating it as an act 
of bankruptcy in itself, without en- 
tering into the guestion whether in 
conceivable circumstances and by 
conceivable methods it might not 
come to an end and business be re- 
sumed’). i 


49. Hstelline v. Calef, (S.D.) 234 
N.W. 597. 
50. Dyer v. Dyer, 23 A. 910, 17 R. 


I. 547, 550. 


fa] “Extinguishment” distinguish- 
ei.—‘ ‘A suspended right may be re- 
vived, while one extinguished is ab- 
solutely dead.” Dyer v. Dyer, 23 A. 
910; 1%) Bulk: 547,550) jheitBacssAbe: 
“Bxtinguishment,”’ A]. See also Ex- 
tinguishment 25 C.J. p 230 text and 
note 91. 


51. Burton v. Barclay, 7 Bing. 744, 
759, 5. M.&P. 78d; 20 E.C:L, 331, 131 
Reprint 288. 


52. See also Constitutional Law § 
322; Criminal Law §§ 3041-3050; Par- 
dons § 5 note 12 [ec] (“‘reprieve” dis- 
tinguished). ~ 


53. People v. Webster, 36 N.Y.S. 
745, 14 Misc. 617, 618, 11 N.Y.Cr. 484 
[aff 87 N.Y.S. 1148, 1 App.Div. 631] 
[quot People ex rel. Holton v. Hunt, 
216 N.Y.S. 765, 768, 217 App.Div. 428]. 


54. Bishop v. United States, 25 S. 
Cte <440,5-44) 197 -U-S:- 334,49" ana: 
780 (construing par 1205, Navy Reg- 
ulations of 1865). 


55. Barron  G. Collier, . Ine.,. v. 
American Cafeteria, 256 S.W. 118, 119, 
215 Mo.App. 182. 


56. See also Suspend ante; 
pense ante; Suspension ante. 


57. See Appeal and Hrror § 1405 
note 27 [d], § 2008 note 67 [d], § 2434 
note 72 [d]. 


58. New Orleans y. Texas, etc., R. 
Go; 18). S.Ct: - 875, 883, 171 - U.S. 312; 
334, 48 L.Ed. 178 [quot Pothier, Traite 
des Ob. p 218 (‘‘The effect of a sus- 
pensive condition, as its name neces- 
sarily implies, is to suspend the ob- 
ligation until the condition is accom- 
plished or considered as accomplish- 
ed, Till then nothing is due. There 
is only an expectation that what is 
undertaken will be due. | Pendente 


Sus- 
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SUSPENSORY.®?® 


SUSPICION.®° The act of suspecting;°! also the 
state of being suspected,®? and hence, the appre- 
hension of something without proof or upon slight 
evidence ;®* the imagination, generally of something 
ill;** the imagination or apprehension of the ex- 
istence of something without proof, or upon very 
slight evidence or upon no evidence;** distrus 
The essence of a “suspicion” 


doubt ;°7 mistrust.%§ 


is that it is without known facts to support 1 
“Suspicion” implies a belief or opinion as to guilt 
based upon facts or circumstances which do not 
but “suspicion,” it has been 
held, is weaker than “belief” ;’1 it imports a less 


amount to proof;7° 


degree of certainty than “belief.”*? 


Phrase: “Suspicion of negligence.”*% 


conditione nondum debetur, sed spes 
est debitum iri’); Louisiana Civil 
Code arts 2021, 2043 [“If the obliga- 
tion is not to take effect until the 
event happen, it is a suspensive con- 
dition; if the obligation takes effect 
immediately, but is liable to be de- 
feated when the event happens, it is 
then a resolutory condition. The ob- 
ligation contracted on a suspensive 
condition, is that which depends, ei- 
ther on a future or uncertain event, 
or on an event which has actually 
taken place, without its being yet 
known to the parties’]; Barber As- 
phalt Pav. Co. v. St. Louis Cypress 
\Co., 46 So. 193, 197, 121 La. 152 [quot 
A, Carpentier’ et Du Saint, Rep. de 
Droit ,Francais, vol 13 p 139 No. 155 
(“The suspensive condition affects 
the very existence of the obligation 
or disposition;’ No. 154, “Looked at 
from the standpoint of the effects 
they are destined to produce, condi- 
tions divide themselves into the sus- 
pensive and the resolutory according 
as the intention of the parties has 
been that what shall be dependent on 
the future and uncertain event shall 
be the formation of a juridical rela- 
tion or the dissolution, or resolution, 
of such a relation’); Mourlon, Com. 
on art 1168-1181 C.N. (‘‘The suspen- 
sive condition suspends the very ex- 
istence of the obligation); Baudry- 
Lacantinerie et Barde, Obligations, 
vol 2 p 18 No. 772 (‘‘The suspensive 
condition is that to the realization of 
which is subordinated the birth of a 
right’’)] (‘From the days of Justin- 
ian, the civilians have recognized that 
an obligation contracted under a sus- 
pensive condition, or condition pre- 
cedent, does not exist before the ful- 
fillment of the condition’). See also 
Condition § 4 text and note 74¥%. 


Gondition precedent see Contracts § 
Sex wigs condition” 54 C.J. p 


59. Defined and distinguished from 
“jock stran” see Jock Strap 33 C.J. p 
835 note 22. 


60. See also Suspect ante; 
picious post. 

Suspicion: 
Arrest upon see Arrest §§ 30, 41. 
As insufficient to: 

Put on inquiry: 


Person dealing with factor see 
Factors § 161. 
Purchaser see Fraudulent Con- 
veyances § 186. 
Support an application for a search 
warrant see Searches and Sei- 
gures § 122. 


Sus- 


SUSPENSORY—SUSTAIN 


SUSPICIOUS. Questionable.’ 


oe 
t.6® 


proceeding.‘ ° 


Suspicious person. 
arrested without a warrant on reasonable cause to 
believe that he has committed a felony;’° 
definition of “suspicious person” becomes vague and 
shadowy, varying with the cireumstances of each 
case, where a person-is not a habitual criminal, or 
has never been convicted of a crime so that pre- 
ventive measures might be justified, or where the 
suspicion directed in a particular case has not suffi- 
cient legal basis in fact to warrant some criminal 


In police parlance, a person 


but a 


Another phrase: “Suspicious character.”™ 
SUS. PERSON. An abbreviated term for “sus- 


picious person.”’78 


SUSTAIN.7® 


Evidence merely raising, as not 
sufficiently corroborative of accom- 
ts testimony see Criminal Law § 
1457. 


Police photograph upon suspicion 
see Right of Privacy § 7. 

Words calculated to induce suspi- 
cion see Libel and Slander § 27. 

61. Webster D. [quot United 
States vy. Green, 136 F. 618, 628]; Mc- 
Calla v. State, 66 Ga. 346, 348 (as de- 
fined “by a standard lexicographer’’). 

62. McCalla v. State, supra (as de- 
fined “by a standard lexicographer’’). 


63. State v. Dildine, (Mo.App.) 269 


S.W. 6538, 654 [quot State v. Hall, 
(Mo.)' ‘285 S.W. 1009, Wil}. 
64. McCalla v. State, 66 Ga. 346, 


348 (as defined “by a standard lexi- 
cographer’’). 


65. Webster D. [quot United 
States v. Green, 136 F. 618, 628]. 


[a] Similar definition.—‘“The im- 
agination of the existence of some- 
thing without proof, or upon very 
slight evidence, or upon no evidence 
at all.” Gulf, ete., R. Co. v. Shieder, 
5 Bas 902, 88 Tex. 152, 165, 28 L.R. 


66. McCalla y. State, 66 Ga. 346, 
348 (as defined “by a standard lexi- 
cographer’’). 


67. McCalla v. State, supra (as de- 
fined “by a standard lexicographer’’). 


“Doubt” 19 C.J. p 447. 


68. McCalla vy. State, 66 Ga. 346, 
348 (as defined “by a standard lexi- 
cographer’’). 


“Mistrust”? synonymous see Mis- 
trust 40 €.J. pi 1229: 


69. Kinston Cotton Mills v. Kuhne, 
113 N.Y.S. 779, 129 App.Div. 250, 259. 


“Knowledge” distinguished see 
NO eae 35 C.J. p 919 text and note 


70. Bushardt v. United Inv. Co., 
1183'S... 637, 6389, 120 S:C. 9245.35" A. 
L.R. 687. See Stuart v. Farmers’ 
Bank, 117 N.W. 820, 137 Wis. 66, 73, 
16 Ann.Cas. 821 (that state of mind 
which in a reasonable man would lead 
to inquiry is called mere ‘“‘suspicion”’). 


71. Giddens v. Mirk, 4 Ga. 364, 370. 
fy also Belief 7 C.J. p 1035 note 10 
eile 


“Belief” compared see Belief 7 C.J. 
p 1035 note 10 [al]. 


Pyeng Humes v. Taber, 1 RI. 464, 


73. Gulf, etc, R. Co. v. Shieder, 


A word that has been said to be 


30 S.W. 902, 88 Tex. 152, 164, 165, 28 
L.R.A. 538. 


74. Webster New Int. D. See also 
Suspect ante; Suspicion ante. 


Suspicious: 


Appearance see Alteration of Instru- 
ments § 199. 5 


Circumstances: 


As ground for terms in granting 
continuance see Continuances § 
148 note 21 [a]. : 

Duty to inquire on part of: 


Grantee see Fraudulent Convey- 
ances § 184. 


Pe eee see Bills and Notes § 
10. 


Requiring corroboration of accom- 
plice’s testimony see Criminal 
Law § 1425. 


Place see Place § 13. 


75. People v. Russell, 72 N.Y.S. 1, 
35 Misc. 765, 766, 16 N.Y.Cr. 57 (hold- 
ing a bail bond, describing the prin- 
cipal as “Sus. Person,’ good: ‘“‘That 
the abbreviated term used indicates 
no offense in law is not so plain. 
Where there is reasonable cause to 
believe that a person has committed 
a felony he may be arrested without 
a warrant. Code Crim., Pro.” § ite 
Yet the belief is generally nothing 
more than a well-grounded suspicion. 
Such’a person. is, therefore, regarded 
in police parlance as a ‘suspicious 
person,’ the designation aptly denot- 
ing the offense’’). 


76. Owen v. Partridge, 82 
248, 251, 40 Misc. 415. 


77. McFadin y. San Antonio, 54 S. 
W. 48, 22 Tex.Civ.App. 140, 141 [quot 
an ordinance defining the term as in- 
cluding ‘‘all persons who entice any 
other person or persons to commit any 
irreputable act or deed; all persons 
found loitering about the city under 
Suspicious circumstances or places 
and who are unable to give a proper 
account of themselves; all persons 
in the act of committing theft not 
amounting to a felony or misdemean- 
or, and all persons following any busi- 
ness by soliciting orders whereby the 
person or persons giving such orders 
are defrauded’’]. 


“Character” 11 C.J. p 288. 


NeYass 


78. People v. Russell, 72 N.Y.S. 1, — 


35 Mise. 765. 


“Suspicious person” see Suspicious 
ante, , 


79. See also Sustenance post. 


“Support” as synonymous see Sup- 
port_ante. 


eee 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


pe. ial 


aatig mers enos er: 


hele mesa pct a 


nit Nil sce BS tay fe 


Sensation Sis Veatch 


ee ee ee ete 


to prove;*? 


ineur.”’85 


“supported.”8* Phrases: 


‘ 


damage.”’?° 


Sustaining. Phrase: 


80. George v. Connecticut Fire Ins. 
Co: 201 P2510, 512, 84 Okl) 172, 23 
A.L.R. 80. 


[a] “Warrant” equivalent.—W ork 
v. Whittington, 214 P. 474, 61 Cal.App. 
302 (where a motion for a new trial 
was made on all the _ statutory 
grounds and the court’s minutes state 
that it was granted on the ground of 
the “insufficiency of the evidence to 
‘ warrant the verdict,” this is equiva- 
5 lent to specifying as the ground of 


~the order, the insufficiency of the 
z evidence to sustain the verdict within 
iad the provision of the code). 


~ $1. Webster D. [quot George v. 
Connecticut Fire Ins. Co., 201 P. 510, 
Rize 84 -Okls 172,23 A..R. 80. Cthe 
general meaning”’’)]. 

“Maintain” synonymous see Main- 
tain § 1 text and note 78. 
82. Webster D. [quot Chicago v. 


Fields, 139 Ill.App. 250, 251 (as used 
in an instruction relating to ‘‘the evi- 
dence sustaining the plaintiff's 
case’’)]. 


83. Webster D. [quot Chicago v. 
Fields, 139 Ill.App. 250, 251 (as used 
in an instruction relating to “‘the evi- 
dence sustaining the plaintiff's 
case’’) ]. ° 


84. Freeman v. Waxman, 88 N.Y. 
S. 129, 130, 43 Misc. 656 (as used in 
an agreement of guaranty, not defi- 
nite enough to cover a case of defal- 
eation). 

85. R. P. Williams & Co. v. United 
States Fidelity & Guaranty Co., 75 S. 
BE. 1067, 1071, 11 Ga.App. 635. 


86. See Support ante. 


“87. Jones v. Texas & Py Ry. Co., 
j » 51 So. 582, 125 La. 542, 1386 Am.S.R. 
1S 339 (‘a damage can be considered to 
have been sustained within the mean- 
ing of article 3537 [Civ. Code] . . . 
only when it has manifested itself 
with sufficient certainty to be sus- 
ceptible of proof in a court of jus- 
tice’). 
88. See Internal Revenue § 89. 


4 89. See Result § 2 note 1 (as syn- 
* onymous with ‘‘due to” or “resulting 
oa from’’). 

~ 90. Lee Mong Kow v. Registrar- 
General of Titles, (B.C.), 68 Dom.L.R. 


susceptible of several constructions,®° and has been 
defined as meaning to carry on or to maintain;$1 
to establish by evidence.®? 
“Sustain loss through his leaving,”** and “sustain or 


“Sustained” may be employed as synonymous with 
“Damages were sustain- 
ed,”®* “losses sustained during the taxable year,”®® 
“sustained by,” or “sustained by means of,” or “sus- 
tained in consequence of,”’’® and “sustained loss or 


“Maintaining and sustain- 


_ As used in a statute, “sustenance” has been held 
to mean that necessary food and drink which is suf- 
ficient to support life and maintain health;97 re- 
lating to a widow, not to include the widow’s mourn- 
ing outfit, or any expenses to attend the funeral of 


E ~ *eBy CARLOS M. SANDOVAL (Suum Cuique Tribuere). 


SUSTAIN—SWAMP LAND 


Phrases: 
TIOd.2 2 


SUSTRAJO.°°® 


SUTLER. 


to the soldiers. 


[60 C.J.] 1195 


her husband, and covers only the use of the supplies 
left on hand in the homestead during her quaran- 
tine, or her reasonable board during the same pe- 


A small trader, who follows an army, 
and who is licensed to sell goods, especially edibles, 


SUUM CUIQUE INCOMMODUM FERENDUM 


EST POTIUS QUAM DE ALTERIUS DETRA- 


HENDUM.? 


mee 
. *S. W.* 
SUSTENANCE.°? That which supports life;%? 
food;°* victuals;®® provisions.?® SWALE.® 
SWAMP.¢ 


121,123, 
91. 


[1922] 2 West.Wkly. 1175. 
Central R. Co. y. Collins, 40 


‘Ga. 582, 624 (as applied to a railroad, 


the expression has reference to keep- 
ing it in repairs, supplying it with 
machinery, and such like acts, and not 
to projects for extending its business, 
by schemes and enterprises not con- 
templated and expressed in clear, un- 
Se eens terms by the charter it- 
self). 


92. See also Sustain ante. 


_“Medicine” distinguished see Medi- 
cine § 2 note 64 [b]. 


93. Justice v. State, 42 S.E. 1013, 
116 Ga. 605, 606, 59 L.R.A. 601. 


“Support” synonymous see Sup- 
port ante. 


94. Justice v. State, 42 S.E. 1013, 
116 Ga. 605, 606, 59 L.R.A. 601. 


“Food” see Food § 1. 


95. Justice v. State, 42 S.E. 1013, 
116 Ga. 605, 606, 59 L.R.A,. 601. 


“Victuals” [40 Cyc 204]. 
96. Justice v. State, 42 S.E. 1013, 
116 Ga. 605, 606, 59 L.R.A. 601. 


“Provisions” 50 C.J. p 833. 


97. Justice v. State, 42 S.E. 1013, 
116 Ga. 605, 606, 59 L.R.A. 601. 


“Maintenance”’ synonymous see 
Maintenance 38 C.J. p 338 text and 
note 67. 


98. Inre Miller, 1 Month.L.Bul. (N. 
Y.) 48 [foll In re Mehn’s Estate, 124 
N.Y.S. 173, 176]. 


99. People v. Santiago, 16 Porto 
Rico 446, 464 (‘some question might 
arise whether the word ‘sustrajo’ is 
equivalent to the word ‘stole,’ but 
‘sustrajo’ is the word which has been 
used in the Spanish copy of the Penal 
Code . . as the equivalent of 
‘stole’ ’’). 


1. Keane v. U. S., 272 F. 577, 582. 
See Wolcott v. Gibson, 51 Tll. 69, 70 
(construing an act of congress pro- 
yiding for the appointment of one 
sutler for each regiment). 


2. A maxim meaning “Let every 
man bear his own grievance rather 
than abridge the comforts of his 
neighbor.” MorganLeg.Max. [quot 
Cicero]. 


SWAMP LAND.’ 
land;* land that requires drainage to fit it for cul- 
tivation;® low ground filled with water;1° marshy 
ground away from the seashore;1! soft low ground 


*SUUM CUI QUE TRIBUERE.? 


. 


A mere state or condition of 


3. A maxim meaning “To render 
to every one his own.” AbbottL.D. 


_ “One of the three fundamental max- 
ims of the law laid down by Jus- 
tinian.” AbbottL.D. 


4 See Frazer v. State, 7 N.E. 2038, 
106 Ind. 471 (abbreviation used in 
adequate description of property as- 
sessed for drainage); Harrington v. 
Fish, 10 Mich. 415 (abbreviation used 
in adequate description in deed). 


As abbreviation of direction and de- 
scription see Abbreviations 1 C.J. p 
276 § 2 note 13 [al]. 


5. As watercourse see Waters [40 
Cyc 556]. 


6. See Swamp land post. 


As relating to boundaries 
Boundaries § 7 text and note 45. 


7. Swamp land: 
“Arable land” distinguished see Ara- 
ble 4 C.J. p 1475 note 13 [b]. 
Disposal of public: 

Generally see Navigable Waters § 
239; Public Lands §§ 257-308. 
Included in or excluded from grant 
to railroad see Public Lands § 

30% 


To Canadian province see Public 
Lands § 3 note 25 [a]. 
Drainage and _ reclamation 
Drains 19 C.J. p 599 et seq. 
“Overflowed land’ compared see Pub- 
lic Lands § 260. 


8. McCarter v. Sooy Oyster Co., 75 
A. 211, 215, 78 N.J.Law 394. 


9. Miiler v. Hastern Ry. & Lumber 
Co., 146 P. 171, 178, 84 Wash. 81 [cit 
San Francisco Savings Union vy. Ir- 
win, 28 F. 708] (holding land not 
“swamp land,’ within the ordinary 
meaning of the term, where no more 
was required than to dig a few sur- 
face ditches to confine the flow. and, 
with the waters flowing in the sur- 
face ditches, the land was dry and 
fit for cultivation). 

10. Webster D. [quot dis op My- 
rick, J., in Lux v. Haggin, supra (de- 
fining “Swamp iands’’)]. 

11. Webster D. [quot dis op My- 
rick, J., in Lux v. Haggin, supra (de- 
fining “Swamp lands’); Campbell v. 


see 


of 


see 
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1196 [60 C.J.] 


saturated with water, but not usually covered by 
it;12. soft, wet ground;!2 spongy land;** wet, 
spongy land.1® 

Phrase: “Swamp lands of the same character as 
those granted to the state.’ 


SWAN MARK.'" 


SWAP.1* 
SWATCHES.!® 
SWEAR.2° [§ 1] A. In General. By statute, 


“swear” may include “affirm.”? 

To swear an oath. In its common import, any 
utterance or an affirmation, with an appeal to God, 
no matter how or before whom the utterance is 
made;?22 in law the meaning is more technical, and 
implies that the swearing has been officially done, 


but not necessarily, judicially done.” 


To swear to a petition is to affirm on oath that 
the matters of fact alleged therein are true.?* 


7 yo eeP(ed 12, 914, 137 Or.;facts to which he deposes). Sl. Gillis v. Powell, 58 S.E. 1051, 
ye ebay 27. Swearing: . : 10538, 129 Ga. Behe Le Pee We 
i g: : M4 

12. Webster D. [quot Campbell v. Wright, 55 Ga. 218] (standing alon 


SWAMP LAND—SWEAR 


Phrases: “Depose and swear,”?> and “or by any 
other person who ean swear positively to the facts.”? 


[§ 2] B. Swearing?’ may include “affirmation,” 
“declaration,” “affirming,” and “declaring.”?° 


Phrase: “Swearing the peace,”?° 


[§ 3] ©. Swore. The word does not technically 
and necessarily imply the judicial administration of 
an oath.*° ; 

Phrase: “Swore a lie.” 

[§ 4] D. Sworn.22 Legally, “sworn to.”°* In 
connection with a claim, “sworn” and “verified” are 


frequently used interchangeably ;** but, as used in 
a statute relating to a referendum petition, “verify” 


and “sworn to” are not necessarily synonymous.*° 


“Sworn” has been held not equivalent to certain ex- 
pressions. By statute, “sworn” may include “af- 
firmed.” 


Phrases: “Duly sworn,”?® “itemized sworn state- 
ment,’?® “sworn according to law,”*° “sworn bail- 


‘Walker, supra]. 


13. Webster D. [quot dis op My- 
rick, J., in Lux v. Haggin, 4 P. 919; 
10 P. 674, 784, 69 Cal. 255, 441 (de- 
fining “swamp lands’’)]. 


14. Webster D. [quot dis op My- 
rick, J., in Lux v. Haggin, supra (de- 
fining “swamp lands’’) ]. 


15. Webster D. [quot Campbell v. 
Walker, 2 P.(2d) 912, 914, 137 Or. 
Slo ds 


16. Ellerbe v. Grace, 111 So. 185, 
- 186, 162 La. 846 (construing statute 
relative to shallow lakes which be- 
come dry land). | 


17. See Animals § 18 note 95 [a]. 


18. See Exchange of Property § 1 
text and note 6. 


19. U.S. Fashion & Sample Book 
Co. v. Montrose Cloak & Suit Co., 
(Mo.) 218 S.W. 867 (defendant ‘“fur- 
nished to each of its customers, coun- 
try merchants, a fashion and sample 
hook, in which there was displaye 
on certain pages different styles of 
ladies’ suits and other garments, and 
on other pages were attached sample 
pieces of the cloth from which such 
garments would be made. The small 
epi of cloth were called ‘swatch- 
es’ ”’). 


20. Statutory definition see Perju- 
ry § 2 note 5 [b] (6). 


21. See Riddles v. State, (Tex.Cr.) 
46 S.W. 1058, 1060 [quot Rev. Civ. St. 
art 3270 subd 5]. 


“Affirm” 2 C.J. p 380. 


22. -U. S. iv. Howard, 132 FB. 325, 
338, 340. 


23. U. S. v. Howard, supra. 
24. Loeb v. Smith, 3 S.B. 458, 459, 
78 Ga. 504, 508 [quot Landrum y. 


Landrum, 125 S.E. 832, 8338, 159 Ga. 
324; 38 A.L.R. 217]. 


25. See Depose 18 C.J. p 559 note 
70 [a]; Perjury § 126 note 45 [b]. 


26. Pathé Fréres Cinema vy. United 
Electric Theatres, [1914] 3 K.B. 1253 
(as used in a rule, sufficient if the 
“other person” making the affidavit in 
question be a person who can swear 
with reasonable certainty as to the 


Affidavits §§ 48, 49. 
Blasphemy § 1. 
Depositions §§ 242-245. 
Disorderly Conduct § 8. 
Libel and Slander §§ 148-148 (impu- 
tation of false). 
Perjury 48 C.J. p 815 et seq. 
Profanity 50 C.J. p 634 et seq. 
Swearing of: 
Coroner’s jury see Coroners § 18. 
Flector voting for location of county 
seat see Counties § 61. 
Grand Juries §§ 53-57. 
Indictments and Informations § 88. 
Juries §§ 479, 492-498. 
Officer see Officers §§$ 86, 87. 
Verification to: 
Criminal complaint see Indictments 
and Informations § 168. 
Information see Indictments and 
Informations §§ 162-166. 
Pleading see Pleading §§ 824-864. 
Witness: 
Generally see Witnesses [40 Cyc 
2410]. : 
Duty to record see Clerks of Courts 
§ 70 note 10 [b]. 


28. See Stroud Judicial D. sub 
verb “Oath” [quot 13 & 14 Vict. e 21 
§ 4 and cit Interp. Act (1889) § 8 
(“In Acts of Parliament passed since 
the end of 1850, ‘the words ‘‘Oath,” 
“Swear,” and “Affidavit,” shall in- 
clude Affirmation, Declaration, Af- 
firming, and Declaring’ ’’)]. 


“Declare” 18 C.J. p 29. 


29. State v. Sargent, 76 N.W. 1129, 
1130, 74 Mont. 242 (at common law, 
“whenever a private person had just 
cause to fear that another would do 
him injury, he might demand surety 
of the peace against such person, on 
making oath that he was actually un- 
der fear of death or bodily harm, and 
showing just cause for such appre- 
hension, and that he was not doing 
this out of malice or mere vexation: 
and this was termed ‘swearing the 
peace’ against another’). 


ry i U. S. v. Howard, 132 F. 325, 


the words import the crime of false 
| swearing rather than perjury). — : 


distinguished — 


“False swearing” 
from “perjury” see Perjury § 3. 


32. Sworn or examined copies see 


Evidence § 943. 


23. Com. v. Bennett, 7 Allen 
(Mass.) 5338, 534. See “Sworn to” in 
fra text and note 47. ° ; 


384. Francesconi_ v. Independent 
School Dist. of Wall Lake, 214 N.W. 


882, 885, 204 Iowa 307. sje 


“Verify” [40 Cyc 194]. 


35. 
rison, 153 N.E. 155, 20 OhioApp. 135 
(the duly verified copy of the ordi- 
nance provided for by statute is not 
limited to a copy verified by oath and 


may be a copy verified by certificate). ; 


36. See State v. Moore, 49 S.E. 


1015, 57 W.Va. 146 (“Who were elect- _ 


ed according to law to well and truly 
try and true deliverance make be- 
tween ‘the state of West Virginia,” 
etc., was inadequate as a statement 
that a jury was “sworn’’).’ 


S.W. 422, 158 Ky. 415 (as used in a 
statute, providing that the statement 
of a lien claimant’ be sworn to, 


“sworn to” implies that the subserib- 


er Shall have declared upon oath the 
truth of the statement to which his 
name is subscribed; 


foregoing notice of lien” 


: is insuffi- 
cient). ; 


37. See Riddles v. State (Tex.) 46. 
S.W. 1058, 1060 [quot Rev. Civ. St. — 


art 2370 subd 5]. 
SA tirm)?: 2.50.3: p S80: 
38. See Duly 19 C.J. 

notes 14-16. 


s ne Te RE ees v. 
choo ist. of Wall Lake, 214 N.W. 
882, 204 Iowa 307. ve 


40. See Bennett v. Treat, 41 Me 
226, 227 (by statute (Rev. St. cf 
3 rule 21) “whenever the expression 


a 


ficer, who is required to take and 
subscribe the oath prescribed in the 
constitution, it shall be construed to 
mean, that such officer had taken and 


subscribed the same, as well as made a 


For later cases, developments and changes in the law see Annotations, same title and section number. 


eae 


See Hocking Power Co. v. Har- — 


t See also. | 
Indiana Quarries Co. v. Simms, 165 


the expression — 
“acknowledged the execution of the 


p 863 text and 


Independent — 


is used or applied to any of- 


ty it a tach ln oe 


oa 
in = 


iff,” “sworn before me,”4? “sworn complaint,’ 
‘sworn evidence,”#* “sworn pleading,”’*® “sworn 
statement,”*® and “sworn to.’’47 


SWEAT or SWEATING.‘8 
box,”*® and “sweating system.’”’5° 


SWEEP. A term that is used to designate an 
appliance, in the nature of an oar, used for steer- 
ing and managing a raft in its navigation.5! 


Phrases: “Sweat 


‘ SWEEPAGE. Herbage, taken, it seems, by mow- 
ing. ; 
SWEEPINGS.* 


SWEEPSTAKES or SWEEPSTAKE. A race 
publicly declared open to all complying with its con- 
_ ditions, for which the prize is the sum of the stakes 

which the subseribers agree to pay for each horse 
nominated; and, if an additional sum of money, 
cup, plate or other reward is offered to the winner, 
the race is still a sweepstakes whatever may be the 


SWEAR—SWELLS 


[60 C.J.] 1197 


SWEET CIDER.°®> As a matter of common 
knowledge, a nonalcoholic beverage;** a soft 
drink;** cider®® before fermentation or cider in 
which fermentation has been prevented;*® cider 
which has not yet become “hard cider,” that is, has 


not acquired an alcoholic content by fermentation.®™ 
SWEET CORDIAL.*! A plain spirit flavored by 


an essential oil or other aromatic substance and 
sweetened by some saccharine matter.®°? 


- SWEETMEAT.® 


ar.®# 
SWEINMOTE.°*® 
SWELLS. A word primarily referring to cans. 


A fruit preserved with sug- 


|, Whose ends are forced outward by the gases engen- 


dered by fermentation;®* but, as used in the trade 
and in a contract for the sale of canned corn, the 
word includes all cans whose contents are sour.®? 
In the sale of canned tomatoes, “swells” refers to- 
defective cans, the defect sometimes in the ean itself ~ 
and sometimes in the manner in which the tomatoes: 


name given to such addition.5¢ 


oath faithfully and impartially to 
perform the duties of the office to 
which he had been elected or ap- 
pointed; and when applied to any 
person other than such officer, it shall 
be construed to mean that such per- 
son had taken an oath faithfully and 
impartially to perform the duties as- 
signed to him in the case specified’). 


41. Williams v. United States, 88 
S.W. 334, 338, 6 Ind.T. 1. 


42. Com. v. Bennett, 7 Allen 
(Mass.) 533, 534 (‘words commonly 
used by magistrates to whom com- 
plaints of crimes and misdemeanors 
are made. So in affidavits in civil 


eases, ‘Sworn before me’ is the usual 


form’’). 


43. Brought v. Cherokee Nation, 
129 F. 192, 195, 68 C.C.A.°350 (in a 
statute relating to Indians, a provi- 
sion that a sworn complaint be filed 
is satisfied by a verification by, one of 
the attorneys for the tribe in the ac- 
tion, the verification containing the 
further statement that the affiant 
knew the facts alleged to be true); 
State v. Welch, 8 A. 348, 79 Me. 99, 
103 (a “sworn complaint,” as desig- 
nated by statute [Rev. St. c 27 § 40], 
includes one made on affirmation, 
when the complainant is allowed to 
_ affirm). 


| 44, ‘Ex parte Germain, 155 N.E. 12, 
15, 258 Mass. 289, 51 A.L.R. 789 (as 
used in Gen. L. c 276 § 11, includes 
affidavits accompanying a demand for 
extradition, showing on their faces 
facts by those purporting to have 
knowledge thereof sufficient to war- 
rant rendition). 


: 45. Singleton vy. Sanabrea, (N.M.) 
2 P.(2d) 119, 121 (as required by a 
- statute as a vehicle for showing that 
the residence of the defendant is un- 
known the term includes a duly veri- 
fied complaint). 


46. Shellabarger Elevator Co. v. 
Tllinois Cent. R. Co., 116 N.E. 170, 174, 
278 Ill. 333, ‘L.R.A.1917E 1011 (as 
used in a statute relating to the car- 
riage of grain, the term includes an 
affidavit as well as oral testimony). 


47. Powers v. Bryant, 7 Port. 
(Ala.) 9, 15 (as used in the verifica- 
tion at the foot of a plea, the words 
refer to the plea and must be taken to 
mean that the testator declared on 
oath that the facts set forth were 
true); Loeb v. Smith, 3 S.H. 458, 459, 
78 Ga. 504 (by the term “sworn to, 


are packed.*$ 


as used in the jurat which followed 
immediately after a petition, “the 
magistrate meant to say, and did say 
with sufficient certainty, that the pe- 
tition was sworn to’). ‘ 


48. See Shipping §§ 693, 669. 


Antisweating statutes see Criminal 
Law § 1474. 


49. People v. Siemsen, 95 P. 863, 
867, 158 Cal. 387 (a dark cell). 


50. Collard v. Marshall, [1892] 1 
Ch. 571, 576 (not constituted by em- 
ploying more boys than a labor union 
thinks right; ‘sweating system” is 
“obviously a figurative expression. 
It involves a system oppressive to 
the workman, whereby an _ uncon- 
scionable or unjust profit is wrung 
from the sweat of his brow by pay- 
ing insufficient wages for his work. 
There is generally a middleman tak- 
ing advantage of the circumstances 
in which the workman is placed, and 
grinding down for his own profit the 
wages of those employed below the 
fair rate’’). 


51. The Mary, 123 F. 609, 611. 


52. See 2 Stroud Judicial D. 868 
[quot Elphinstone, Norton & C. In- 
terpr. Deeds 586] (‘‘‘Spelman [Her- 
bagium] restricts vestura terrae to 
that which is taken by the mouth of 
animals; but ‘“Sweepage,”’ in the pas- 
sage cited from Co. Litt., appears to 
mean “by mowing’’’’’). 


“Herbage”’ 29 C.J. p 347. 


> 


53. See Draff 19 C.J. p 597. 


54 Stone v. Clay, 61 F. 889, 890, 
10 C.C.A, 147 (quot in the statement 
of facts from the code of rules known 
as “American Racing Rules’’). See 
dis op Canty, J., in State v. Holman, 
59 N.W. 1006, 58 Minn. 219, 228 (of a 
statute relating to the election of cer- 
tain officers, “instead of there being 
what may be called a ‘sweepstakes 
race’ for these nine offires, there 
should be nine separate races, one for 


each office, all run at the same 
time’’). 
fa] Free handicap compared.— 


There is absolute liability on the 
part of the subscriber only in the 
stake race, but in both the stake race 
and the free handicap, there is a con- 
ditional liability; the condition in 
one, the same as in the other, being 
that the horse shall not be declared 
out.” Stone v. Clay, 61 F. 889, 892, 10 


C.C.A. 147 (construing “Americar 


Racing Rules”). 


“Free handicap” see Free 27 C.J. p 
893 text and note 14. 


Horse race see Gaming § 137; Rac- 
ing: 51 .C.J. p. 367. 


55. “Preserved sweet cider’ 49 C. 
J; p3s39: x 
56. Monroe Cider, Vinegar & 


Fruit Co. v. Riordan, 280 F. 624, 626. 


Within statutes regulating the sale 
of intoxicants see Intoxicating Liq- 
uors § 10. 


57. Monroe Cider, Vinegar & 
Fruit Co. v. Riordan, 280 F. 624, 626 
(within the definition in the Century 
D. of “soft drink” as ‘any drink that — 
is not alcoholic, as lemonades, gin- 
ger ale, tea’). ; 

58. “Cider’ 11 C.J. p 764. é 

59. Monroe Cider, Vinegar & 
Fruit Co. v.. Riordan, 274 F. 736, 737; 
U. S. v. Dodson, 268 F. 397, 403 (‘“ae- 
cording to the dictionaries’). See 
also Cider 11 C.J. p 764 text and notes. 
61, 63; Intoxicating Liquors § 10. — 


60. U.S. v. Dodson, 268 F. 397, 403. 


“Hard cider’ distinguished see 
Cider 11 C.J. p 765 text and note 63. 


61. “Cordial” 13 C.J. p 1235. 

62. U.S. vy. Three Hundred Casks 
ee Cordial, 28 F.Cas.No. 16,-- 
Lp 

[a] Term includes Maraschino, 
Curacoa and Kirschwasser. U.S. v. 
Three Hundred Casks of Juniper 
Cordial, 28 F.Cas.No. 16,511 (as used. 
in a customs act). 

As including juniper cordial see 
Customs Duties § 37 note 8 [a] (1). 

' 63. See Customs Duties § 36 note 
71 [al]. 

“Comfit” distinguished see Comfit 

11 C.J. p 1233 note 62 [a]. 


64. Levy v. Robertson, 38 F. 714, 
TLS. 

65. See Court of Sweinmote 15 C- 
JD. 69d. 

66. Sleeper v. Wood, 60 F. 888, 889, 
9 C.C.A. 289 (“according to the testi- 
mony’’). 

67. Sleeper v. Wood, supra. 


68. Eau Claire Canning Co, v- 


1198 [60 0.J.] 


SWIFT. The technical name of the mechanism 
which effects the winding of raw silk.®® 


To cheat;71 to impose upon the 
credulity of mankind and thereby to defraud the 
unwary by false pretenses and fictitious assump- 


SWINDLE.”° 


tions.?2 


Swindled. Tricked or outwitted.7? 


The word has been said to be vague 
and indefinite,’* of no legal or technical meaning ;‘° 
but has been defined as cheating’? and defrauding 


Swindling.7+ 


grossly with deliberate artifice.*® 


monly implies that there has been recourse to petty 
and mean artifices for obtaining money, which may 
or may not be strictly illegal;*® and it does not 


necessarily import a crime.®°® 


SWIFT—SWISS MUSLINS 


er;®® one who lives by cheating ;** one who defrauds 
grossly, or one who makes a practice of defrauding 
others by imposition or deliberate artifice.*7 
word implies a high degree of moral depravity and 
its essence is fraud;8* it does not with certainty 
import an indictable offense,** nor does it neces- 


The 


sarily mean one who obtains money or goods under 


The word com- 


false pretenses.°° 


Phrase: “Every chain-dropper, thimbler, loaded 
dice player, and other Swindler of that or any sim- 
ilar description. 


SWINE.°2 The original generie term for animals 
deseribed-by. the words “hog” and “shoat.”?% 


° SWIPE. To pluck, to snatch, to steal;®* to take 


91 / 


with a swipe, or sweep; steal by snatching.°® 


SWINDLER.*! An exotic word, which came from 


Germany, and has but recently become naturalized 
in our language;82 a cheat;°* a rogue;%* a sharp- 


Western Brokerage Co., 73 N.E. 430, 
440, 2138 Il]. 561. 
69. Klots v. U. S., 139 F. 606, 607, 
TASC. CAL 35 9:0). 
70. See Swindler post. 
Swindle: 
p@heat. 1d Cds py C47. 
“Common-law cheat” 12 C.J. p 2038. 
Conspiracies to defraud see Con- 
spiracy §§ 28—42. 
“False Personation” 25 C.J. p 576 et 
seq. 
“Halse Pretenses”’ 
seq. 
False weights or. measures’ see 
Weights and Measures [40 Cyc 
886]. 


25 C.J. p 582 et 


*“Wraud” 26 C.J. p 1050 et seq. 


“Fraudulent Conveyances” 27 C.J. p 
395 et seq. 
Words imputing as actionable see 


Libel and Slander § 129. 


71. Johnson D. (Todd ed) [quot 
Sa v. Whitlock, 3 Hill (N.Y.) 139, 
140]. 


72. Johnson D. (Todd ed) [quot 
Chase v. Whitlock, supra]. 


73. Savile v. Jardine, 2 H.Bl. 531, 
532 (per Buller, J.). 


74. Statutory definition see False 
Pretenses § 1 note 18 [b]. 


“Theft by false pretext’ distin- 
guished see False Pretenses § 98 note 
25 [d]. 

75. Hall v. Rogers, 2 Blackf. (Ind.) 
429, 430. See Stevenson v. Hayden, 2 
Mass. 406, 408 (a word ‘‘very lately 
adopted into the English language, 
and as yet . [1807] of indefinite 
meaning”’). 

76. Cunningham y. Baker, 16 So. 
68, 104 Ala. 160, 171, 538 Am.S.R. 27. 


77. See Stevenson v. Hayden, 2 
Mass. 406, 408. See also Cheat 11 C.J. 


p 747; Swindler post. 

78. Wyatt v. Ayres, 2 Port. (Ala.) 
157, 161. 

79. Cunningham y. Baker, 16 So. 


68, 104 Ala. 160, 171, 53 Am.S.R. 27 
(“The disappointed and vexed credi- 
tor not infrequently will apply the 
term swindler to a delinquent debtor, 
and an absconding debtor is not in- 
frequently spoken of as’ having 
Swindled his creditors’). 


[a] An epithet applicable to a 
sale for the purpose of preventing 


ereditors from attaching the property 
sold. Odiorne v. Bacon, 6 Cush. 
(Mass.) 185, 191. 


80. Hall v. Rogers, 2 Blackf. (Ind.) 
429, 480; Weil v. Altenhofen, 26 Wis. 
708, 711. See Stevenson v. Hayden, 2 
Mass. 406, 408 (it does not with cer- 
tainty import an indictable offense) ; 
Chase v. Whitlock, 3 Hill (N.Y.) 139, 
140 (per Bronson, J., “ ‘Swindling’ is 
not a crime known to our law’). But 
see Forrest v. Hanson, 9 F.Cas.No. 
4,943, 1 CranchC.C. 63 (“To charge a 
man with swindling seems... to 
be substantially to charge him with 
an offense for which he may be liable 
to a prosecution at common law”). 


81. See Swindle ante. 


As actionable epithet see Libel and 
Slander §§ 37, 38, 96. 


82. Chase v. Whitlock, 3 Hill (N. 
Y.) 139, 140 (1842). See Stevenson v. 
Hayden, 2 Mass. 406, (a word 
“very lately adopted into the English 
language, and . . as yet [1807] of 
indefinite meaning . . imported in- 
to this country from England, and 
into that from Germany’). But see 
Forrest v. Hanson, 9 F.Cas.No. 4,943, 
I Cranche.¢.’ 63 (per .<Cranch,.C. Js, im 
1802, ‘“No man in the least acquaint- 
ed with the world, particularly with 
the commercial part of it, can say 
that he does not know the meaning of 
the word’); J’Anson v. Stuart, 1 T. 
R. 748, 752 [A.D. 1787], 99 Reprint 
1357 [cit Forrest v. Hanson, 9 F.Cas. 
No. 4,943, 1 CranchcC.C. 63] (per Bul- 


ler,” Js, in’ 1787," “But Mr: J. Aston 
formerly held that the word 
‘swindler’ was in general use, and 


that the Court could not say, they 
were ignorant of it’’). 


83. Johnson D. [Todd ed]; Tomlin 
L.D. (1836 ed); Webster D. [all quot 
Chase v. Whitlock, 3 Hill (N.Y.) 139, 
140]; Stevenson v. Hayden, 2 Mass. 
406, 408 [quot Webster D.]. 


[a] “Cheat” equivalent.—Savile v. 
Jardine, 2 H.Bl. 531, 532 [quot Steven- 
son v. Hayden, 2 Mass. 406, 408 (“In 
their [“swindler”’, ‘“‘swindling’’] pas- 
sage hither, when first used in the 
English language, and before they 
became naturalized here, they ob- 
tained a meaning, and what that 
meaning was, we learn from the case 
of Savile v. Jardine [2 H.Bl. 531], by 


which it appears that the word 
‘swindler means no more. than 
cheat’’”’); Chase v. Whitlock, 3 Hill 


(N.Y.) 139, 140 [quot Weil v. Alten- 
hofen, 26 Wis. 708, 710] (“To eall one 
a swindler is about equivalent to 


SWISS MUSLINS.°*¢ 
which are woven upon a loom.°* 


saying he is a ‘cheat’’’)]. 
84 Webster D. [quot Chase v. 
Whitlock, 3 Hill (N.Y.) 139, 140]. 
“Rogue” 54 C.J. p 1100. 


85. Johnson D. (Todd ed) [quot 
Chase v. Whitlock, 3 Hill (N.Y.) 139, 
140]. 


sé. Tomlin Ll. D. (ed 1836) [quot 
Chase v. Whitlock, supra]. 

87. Webster D. [quot Chase v. 
Whitlock, supra]. F 

88. Forrest v. Hanson, 9 F.Cas.No. 
4,943, 1 CranchC.C. 63. 


89. Stevenson v. Hayden, 2 Mass. 
406, 408. 

90. Weil v. 
708, 711. 


91. See Stroud Judicial D. Suppl. 
(1909) p 560 [quot Aberdeen Police 
and Waterworks Act (1862) § 240]. 


Altenhofen, 26 Wis. 


$2. Swine: 
Generally see Animals 3 C.J. p 1 et 
AEC iiss og Corporations §§ 


As exempt from execution see Ex- 
emptions § 72. 

Description of in indictment, in- 
formation, or complaint see Lar- 
ceny § 292. 
93. State v. 

211. 


[a] 


Godet, 29 N.C. 210, 


“Hog."—Rivers v. State, 10 
Tex.App.. 177, 178, 179 (construing 
“swine” as used in a statute relat- 
ing to the wounding or killing of cer- 
tain animals). See also Hog 29 C.J. 
p 758 note 34 [a]. 


94. Webster Int. D. [quot State v. 
Lee, 70 N.W. 594, 101 Iowa 389, 390 
(as “one definition’’) ]. 


[a] “Swiped.”—State v. Lee, 70 N. 
W. 594, 101 Iowa 389, 390 (as to an 
alleged admission by the defendant 
in a prosecution for larceny that he 
had “swiped” the watch in question, 
“the defendant had no right to insist 
that the court should instruct as a 
matter of law that the word ‘swiped’ 
did not mean ‘stole’ ’”’). 


95. Standard D. [quot State v. Lee, 


70 N.W. 594, 101 Iowa 389, 390 (as 
“another” definition) J. 


96. See Customs Duties § 38. 
“Dotted Swisses” 19 C.J. p 446. © 


97. U. S. v. Albert, 60 F. 
1013, 9 CC.A. 332 (‘The warp or 
threads which run longitudinally, ex- 


or later cases, developments and changes in the law see Annotations, same title and section number, 


Bleached cotton goods 


1012, — 
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SWITCH. 


another.1 


~’ tend from one end of the piece to the 


other, and the filling or threads that 
extend from side to side, run from 
edge to edge through the width of the 
piece. In addition to the plain loom, 
there is an attachment which pro- 
duces the spots, dots, or other figures 
which ornament the goods, and which 
are woven at the same time with the 
rest of the cloth’). 


88. Thomson-Houston Electric Co. 
v. Nassau Electric R. Co., 107 F. 277, 
278, 46. C.C.A., 263. 


[a] Switch “in ordinary commer- 
cial use ‘involves two stationary ter- 
minals connected to the opposite 
branches of a circuit, and a remov- 
able bridging piece inserted between 
such two terminals to complete the 
continuity of the circuit, or with- 
drawn therefrom to interrupt the cir- 
Seuit.’.”? Thomson-Houston Electric 
Co. v. Nassau Electric R: Co., 107 F. 
Bite 218. 40: C.CrA.! 263. 


99. Westinghouse Electric & Mfg. 
Co. v. Cutter Electric & Mfg. Co., 136 
Ret 218s 


1. Kinloch Tel. Co. v. Western 
Electric Co., 113 F. 659, 660, 51 C.C.A. 
369. 


[a] “Contact member” equivalent. 
—wWestinghouse Electric & Mfg. Co. 
vy. Cutter Electric & Mfg. Co., 136 F. 
277, 218. 


2. Kinloch Tel. Co... v. Western 
Blectric Co., 113 F. 659, 660, 51 C.C.A. 
369 (using the plural). 


[a] “The form in common use on 
switchboards in the telephone ex- 
changes consists of a socket set in 
the switchboard containing the ter- 
minals of the two sides of the sub- 
seribers’ circuit, and this is used by 
means of a plug which contains the 
terminals of the two wires that are 
attached to it in a cord. The inser- 
tion of the plug in the socket makes 
the electrical connection between the 
subscriber’s line and the wires at- 
tached to the plug, and these wires 
usually lead to another similar plug 
or to the telephone of the operator. 
If they lead to another plug, electri- 
cal connection may be made between 
the lines of two subscribers by insert- 
ing these plugs in the respective 
switches of the subscribers upon the 
switchboard. These sockets set in 
the switchboard through which the 
subscribers communicate with each 
other are called ‘switches’ in Seely’s 
patent.” Kinloch Tel. Co. v. West- 
ern Electric Co., 113 F. 659, 660, 51 
CiCPA{* 369; 


[b] Also called ‘jacks,’ 
[60 C. J.—69] 


spring- 


Ben q. [§ 1] A. In Electricity. As an elec- 
trical appliance, a device for opening and closing a 
single circuit in some regular and systematic man- 
ner;°* a movable conducting piece to restore the 
continuity of an electric cireuit;°® any device by 
which one line may be electrically connected with 
Switches in switchboards in telephone 
exchanges, are sockets set in the switchboard through 
which subscribers communicate with each other.2 


-[§ 2] B. In Railroading—1. As Noun.’ With re- 
lation to railroads or street railroads, “switch” is 
a word of modern growth,‘ and has been defined as 
but a mechanical contrivance or movable opening to 
pass the cars from one track to another;®> a mere 
side track, so constructed as to permit the passage 
of cars from and to the main track.*® 
for moving a small section of track so that rolling 
stock may be run or shunted from one line of track 


SWITCH 


siding.® 


It is a device 
way.t® 


jacks,” “spring-jack switches,’ and 
“line jacks.’ Kinloch ‘Tel. Co. v. 
Western Electric Co., 113 F. 659, 660, 


51 C.C.A. 369. 


3. See Switchman post; 
Yard post. 


Switch: 
Construction of: 

As duty: 

Generally see Master and Servant 
§ 509; Railroads § 303. 
Mandamus to compel see Man- 
damus § 487. 
Authority for see Railroads § 305; 
Street Railroads § 57. 
Location of: 
: oY, see Railroads §§ 128- 
In street or highway see Rail- 
roads § 266. 

Time for see Railroads § 307. 
Disturbance of see Railroads § 2339. 
Negligence of employee in charge of 

see Master and Servant § 788 text 

and note 72. 

Operation and regulation of see Rail- 

roads §§ 939-957. 


Private see Railroads § 138. 
Commerce § 98. 
Regulations and duties with respect 
to: 
Generally see Master and Servant 
§ 509; Railroads §§ 939-957: 


Duty of to block see Master and 
Servant §§ 510, 511. 


Mandamus to compel performance 
of see Mandamus § 487. 


4 Philadelphia v. River Front R. 
Cos, 192 A. 356, 357, 133: Pa. 134,139 
[quot Indiana Rys. & Light Co. v. 
City of Kokomo, 108 N.E. 771, 772, 183 
Ind. 543; Pennsylvania Co. v. Mosher, 
94 N.E. 1033, 1037, 47 Ind.App. 556] 
(of “switches’’). 


5. Pennsylvania Co. v. Mosher, 94 
N.E. 1033, 1036, 47 Ind.App. 556; 
Pittsburgh Rys. Co. v. Borough of 
Carrick, 103 A. 106, 108, 259 Pa. 333; 
Cleveland, etc., R. Co. v. Speer, 56 
Pa. 325, 335, 94 Am.D. 84. 


6 H. BE. & W. T. Railway Co. v. 
Campbell, 45 S.W. 2, 4, 91 Tex. 551, 
43 L.R.A. 225 [quot City of Denison 
v. Denison & S. R. Co., 127 S.W. 804, 
805, 103 Tex. 344]. ‘ 


7. Standard D. [quot Pennsylvania 
Co. v. Mosher, 94 N.E. 1033, 1036, 47 
Ind.App. 556; Erie R. Co. v. Steward, 
70 N.Y.S. 698, 700, 61 App.Div. 480, 
482; Jeffery v. Kewaunee, G. B. & W. 


Switch 


See also 


ea [60 C.J.] 1199 


to another;” a movable part of a track by which 
the direction of a train is changed from one set of 
rails to another ;* in its simplest form, two parallel 
lengths of rails joined together by rods, pivoted at 
one end, and free to move at the other end, forming 
a part of the track at its junction with a branch or 
The purpose of a switch is to direct a car 
from the course which it was formerly pursuing.1° 
While, strictly speaking, a switch is a mechanical 
arrangement of movable parts of rails for trans- 
ferring cars from one track to another,!! it may, in 
addition to its technical meaning, have a meaning 
dependent upon facts which indicate its character ;+” 
thus, in common speech the word is often used as a 
synonym for “siding’’!3 and “turnout.’’14 
proach to a bridge must be regarded as a switch or 
side track rather than as a branch or lateral rail- 
“Switch” has been held not to be included 


An ap- 


Ry. Co., 207 N.W. 283, 284, 189 Wis. 
207). 


8. Clarkson Standard Am. D. [quot 
Pennsylvania Co. v. Mosher, 94 N.B. 
1033, 1086, 47 Ind.App. 556]. 


9. Century D. [quot Simons Brick 
Co. v. City of Los Angeles, 187 P. 
1066, 1067, 182 Cal. 230 (“in railroad 
parlance’); Hrie R. Co. v. Steward, 
70 N.Y.S. 698, 61 App.Div. 480, 483; 
Jeffery v. Kewaunee, G. B. & W. Ry. 
Co., 207 N.W. 283, 284, 189 Wis. 207]; 
Pennsylvania Co. v. Mosher, 94 N.E. 
1033, 1036, 47 Ind.-App. 556. 


10. Thomson-Houston Electric Co. 
v. Ohio Brass Co., 130 F. 542, 546; 
Jeffery v. Kewaunee, G. B. & W. Ry. 
Co., 207 N.W. 283, 284, 189 Wis. 207. 


[a] “Crossing” distinguished.— 
Applied to electric railways, the pur- 
pose of a switch is to direct a car 
from the course; that of a “crossing” 
is to keep it on the course. Thom- 
son-Houston Electric Co. v. Ohio 
Brass Co., 130 F. 542, 546. n 


11. See supra text and notes 5-8. 


12. City of Denison v. Denison & 
ee Co., 127°S.W. 804, 805, 103 Tex. 

13. Pittsburgh Rys. Co. v. Borough 
of Carrick, 103 A. 106, 108, 259 Pa. 
333. See also Philadelphia v. River 
Myonte ak. Co: LO AL 8 Groote o oman 
134, 139 [quot Indiana Rys. & Light 
Co. v. City of Kokomo, 108 N.E. 771, 
772, 183 Ind. 543; Pennsylvania Co. v. 
Mosher, 94 N.E. 1033, 1037, 47 Ind.App. 
556] (‘“‘sidings’ and “switches” “not 
only in popular use but in the diction- 
aries are treated as to some extent in- 
terchangeable’’). 


“Siding” 58 C.J. p 713. 


14. Pittsburgh Rys. Co. v. Bor- 
ough of Carrick, 103 A. 106, 108, 259 
Pa. 333. See Philadelphia v. River 
Eront.sR, Co... 19) As S56, moo ae Loomis 
134, 139 [quot Indiana Rys. & Light 
Co. v. City of Kokomo, 108 N.E. 771, 
772, 183 Ind. 548; Pennsylvania Co. v. 
Mosher, 94 N.E. 10338, 1037, 47 Ind. 
App. 556] (“‘turnouts” and “switches” 
‘not only in popular use but in the 
dictionaries are treated as to some 
extent interchangeable”). See also 
Simons Brick Co. v. City of Los Ange- 
les, 187 P. 1066, 1067, 182 Cal. 230 (as 
ordinarily understood and employed, 
“turnouts” and “switches” are in a 
measure interchangeable). 


“Turnout” [39 Cyc 656]. 


15. State Board of Equalization v. 
People, 82 N.E. 324, 334, 229 Ill. 430. 


Cross references: 


1200 [60 C.J.] 


within “double tracks” as used in an ordinance.'® 
A switch is not a drawbridge’ nor does the word 
include a “cut-off.’18 A switch is not necessarily a 
place where freight is received or discharged.® 


“Switches,” it has been said, is a term that may 
be employed as referring to tracks in the nature of 
side tracks, adjacent to and used in connection with 
another line of track,?®° but not as referring to a 
track which branches off entirely from the existing 
line, and extends laterally to a distant objective 
point, and which can only be properly described as 
a lateral road;?1 nor, as understood by railway men, 
does the word inelude tracks used exclusively in con- 
nection with freight yards, and as to a portion there- 
of, for the storing of cars, the making up of trains, 
and the transfer of trains from one yard to the 
other and from one railroad to another.?? 


SWITCH 


“running switch,”25 “split switch,’?* “split the HW 


switch,”27 and “stub switch.” 


[§ 3] 2. Used Adjectively.2° Phrases: “Switch 
limits,”?° “switch plate,”*! “switch road,”** “switch 
rod,”?* “switch target,”*+ “switch tending,”*® and 
“switch track.’ 


[§ 4] 3. As Verb—a. In General. To change or 


shift;?7 to shift from one track to another;?* to 
shunt;2® to transfer by a switch;*? to transfer 
from one line of rails to another;#! to turn from 
one railway track to another.*? The word applies 
to cars and parts of trains as well as to entire 
trains.** 


\ 


Phrases: “Switch into the passing track,’** and 
“switches onto the passing track.’’*® 


[§ 5] b. Switching.*® \A word without technieal 


Phrases: ‘“Derail switch,”?? “flying switch,’’?+ 


“Branch railroad” see Railroads § 2. 


“Lateral railroad” see Lateral 36 C.J. 
p 956 text and note 35; Railroads 
§ 2. 


“Side track’ see Side 58 C.J. p 712 
§ 4. 


16. City of Denison v. Denison & 
S. R. Co., 127 S.W. 804, 805, 103 Tex. 
344, 

“Double tracks’? see Double 19 C.J. 
p 446 text and note 32. 


17. Jeffery v. Kewaunee, G. B. & 
W. Ry. Co., 207 N.W. 2838, 284, 189 
Wis. 207. 


“Drawbridge” 19 C.J. p 762. 


18. See Erie R. Co. v. Steward, 70 
N.Y.S. 698, 61 App.Div. 480, 482, 483 
(“switch’ does not include a double 
track route, nearly three miles long; 
that seems to be what is technically 
called a “‘cut-off’’). 


“Cut-off” 17 C.J. p 690. 


19. H. E. & W. T. Railway Co. v. 
Campbell, 45 S.W. 2, 4, 91 Tex. 551, 43 
L.R.A. 225 [quot City of Denison v. 
Denison & S. R. Co., 127 S.W. 804, 805, 


~ 103 Tex. 344]. 


20. City of Memphis v. St. Louis, 
te, Ry Co:,, 183) EB. 629.1539; 106 CCA. 
75, 85 [quot Indiana Rys. & Light Co. 
v. City of Kokomo, 108 N.E. 771, 772, 
183 Ind. 543]. 

“Side track” see Side § 4. 

21. City of Memphis v. St. Louis, 
etc., R. Co., 183 F. 529, 539, 106 C.C.A. 
75, 85 [quot Indiana Rys. & Light Co. 
v. City of Kokomo, 108 N.E. 771, 772, 
183 Ind. 543]. 


“BRateral railroad” see Lateral 36 
C.J. p 956 text and note 35; Railroads 
§ 2. 


22. People v. New York, etc., R. 
Co., 51 N.H.. 312, 156 N.Y. 570, 576, 580. 


23.. “Derail switch” 18 C.J. p 785. 


24. “Flying switch” 26 C.J. p 745; 
Railroads §§ 1812, 2137 note 26 [a]. 


25. “Running switch’ see Flying 
Switch 26 C.J. p 745; Railroads § 2137 
note 26 [a]. 


26. “Split switch’ 
text and note 58. 


ae “Split the switch’ see Split 


see Split § 6 


28.. “Stub switch” see Split § 6 
note 58 [b]. 
29. Switch: 


Connection: 


Discrimination as to see Carriers §§ 
766, 767. 


Duty to make see Commerce § 98. 
Lights see Railroads § 1006. 


30. As synonymous with “depot 
grounds,” “station grounds” see De- 
pot § 2 note 36 [a]. 


31. Morie v..St. Louis Transit Co., 
91 SW. 962, 116 Mo.App. 12 (equiva- 
lent to “frog’’). 


“Frog” 27. C.J. p 907. 


32. Palfrey v. Foster, 17 So. 425, 47 
La.Ann. 939, 941 (as used in an act 
of sale, synonymous with “connec- 
tion’’). 

“Connection” 12 C.J. p 507. - 


83. Ajax Forge Co. v. Morden Frog 
& Crossing Works, .156 F. 591, 592 
(a member connecting and holding 
in alignment the movable opposite 
rails of a railroad switch). 


84. Chicago, I. & L.. Ry. Co. v. 
Barker, 83 N.E. 369, 374, 169 Ind. 670, 
17 L.R.A.N.S. 542, 14 Ann.Cas. 375 
(switch targets are not signals with- 
in a statute relating to the liability 
of a railroad company for the negli- 
gence of an employee having charge 
of a signal; ‘‘they work automatical- 
ly. They are fixtures to the switch 
stand, and cannot be manipulated in- 
dependently of the switch. They are 
a device so adjusted to the switch- 
stand that the switch cannot be open- 
ed or closed without shifting the tar- 
gets, the white to a right angle posi- 
tion to the main- track, when the 
switch is closed, and the red to a 
similar position when the switch is 


open”). See also Master and Servant 
§ 788. 
35. Jeffery v. Kewaunee, G. B. & 


W.. Ry... Co.,5207 NW. 288,, 284, 189 
Wis. 207 (tending a drawbridge not 
within the meaning of the term un- 
der a statute relating to child labor). 


36. Weir Frog Co. v. Porter, 206 F. 
670, 675. 
[a] “Main track” compared.— 


““Main track’ and ‘switch track’ are 
arbitrary names of things; they are 
mechanically identical, and are in- 
tended for, and capable of, the same 
primary use, viz., to run cars over; 
they are substantially interchange- 
able; what is switch to-day may be- 
come main line to-morrow because 
of a blockade on the main line or' be: 
cause the superintendent changes his 
mind.” Weir Frog Co. v. Porter, 206 
Bye OL0jF O73, 


“Wain track” see Main 38 C.J. p 333 


text and note 47. 
Switch track: 


Land condemned for see Eminent Do- 
main § 49. 


“Side track” as see Side § 4. 


37. Standard D. [quot Pennsyl- 
vania Co. v. Mosher, 94 N.E. 1033, 
1036, 47 Ind.App. 556] (“as a course 
of conduct’). 


“Change” 11 C.J. p 286. 
“Shift” § 4. 


38. Standard D. [quot Pennsyl- 
vania Co, v. Mosher, 94 N.E. 1033, 
1036, 47 Ind.App. 556] (“as a car or 
train’’). b 

39. Standard D. [quot Pennsyl- 
vania Co. v. Mosher, 
1036, 47 Ind. App. 556]. 


“Shunt” 58 C.J. p 705. 


40. Century D.; Webster D. [both 
quot Pennsylvania Co. v. Mosher, 94 
N.E. 1033, 1036, 1037, 47 Ind.App. 556] 
(“generally with off, from, etc., as, to 
Switch off a train; 
from one track to another’’). 


41. 
Co. v. Mosher, supra]. 


42. Webster Int. D. [quot Penn- 
sylvania Co. v. Mosher, supra]. 


43. Pennsylvania Co. Mosher, 
supra. : 


44. Pennsylvania Co. v. Mosher, 94 
N.E. 1038, 1036, 47 Ind.App. 556 [quot 
Grand Trunk R. Co. v. State, 82 N.E. 
1017, 1019, 40 Ind.App. 695]. . 

45. 
N.E. 1038, 1036, 47 Ind.App. 556 [quot 
Grand Trunk R. Co. v. State, 82 N.E. 
1017, 1019, 40 Ind.App. 695]. 


46. Switching operation: 


Vv. 


As an incident to a “line haul’ see 


es 37 C.J. p 1261 text and note 


Care as to see Railroads § 2137. 
Regulations or statutes as to: 
pan deat generally see Commerce § 


mae 


Automatic coupler see Railroads § 


985. 


. Brake and brakeman see Railroads | 
+ § 2000. ‘ a 


Flagman see Railroads § 1050. 
Full crew see Railroads § 907. 
Headlight see Railroads § 1003. 
ee or air brake see Railroads § 


For later cases, developments and changes in the law see Annotations, same title and section number, 


94 N.E. 1033, 


to switch a car 


Century D. [quot Pennsylvania 


Pennsylvania Co. vy. Mosher, 94° 


v 


»69 So. 


meaning common to railroad parlance;*? applicable 
to cars and parts of trains as well as to entire 
and may be used as synonymous with 


trains ;4§ 
“transferring.’’49 


Switching service.®° 


latter.>° 


47. Pennsylvania Co. v. Mosher, 94 
N.E. 1033, 1037, 47 Ind.App. 556. 


48. Pennsylvania Co. v. Mosher, 
supra. 


49. J. B. Doppes Sons Lumber Co. 
weeoincinnati, IN O.7& 2 Po RywCa,y 
110 N.E. 640, 642, 92 OhioSt. 206, 218, 
L.R.A.1916D 452. 


. [a] Statutory use.—See Cincin- 
Mati, NG) Owes: TES Pai Ry. (Co, Ww. 152) Be 
Doppes’ Sons Lumber Co., 4 OhioApp 
22, 25, 21 OhioCir.Ct.N.S. 49 (‘“‘switch- 
ing,” as used in Gen. Code § 9000, ap- 
plies only to the movements within 
the terminal limits of a municipality 
of freight cars when incidental to 
the shipment as a whole or to the 
main journey, and has no application 
to shipments from one railway to an- 
other within the terminal limits of a 
municipality). 


50. Charges for see Carriers § 696 
text and note 79. 


Discrimination as to see Carriers 


-- §§ 766, 767. 


51. Dixon v. Central of Georgia R. 


Co., 35 S.E. 369, 871, 372, 110 Ga. 173, 
180 [appr J. B. Doppes Sons Lumber 


Co. v. Cincinnati, ete.,-Ry. Co., 110 N. 
E. 640, 642, 92 OhioSt. 206, L.R.A. 
1916D 452]; Vicksburg, etc., Ry. Co. 
vy. Railroad Commission of Louisiana, 
161, 165, 137 La. 747 [quot 
Cyc]. See also St. Louis, ete, Ry. 
Co. v. Clark Pressed Brick Co., 192 
S.W. 382, 384,127 Ark. 474 (“a switch- 


-ing or transfer service’’). 


“Pransfer” [38 Cye 940]. 
52. See infra text and notes 53-56. 


53. Andrews Steel Co. v. Davis, 
276 S.W. 148, 150, 210 Ky. 4738. See 


Richter Grain Co. v: C. H. & D. Rail- 


way Co., 16 OhioN.P. 81, 83, 84 (a 
switching service, within the meaning 
of a statute rélating to charges for 
such service, is that character of 


- gervice that immediately precedes or 
follows a transportation: 


“That is, 11 
it were necessary at the beginning to 
carry cars from a side track over the 
line of a carrier who was not to per- 
form the transportation service in 
order that they might reach the lines 
of the carrier who was to perform 
the service, that a certain fixed statu- 


‘tory charge could only be charged by 
either carrier for this service, or if 


the cars had beef transported to the 
terminal point and it was necessary 
in order to make delivery to get them 
to a side track that was contiguous 
to the line of another railroad com- 
pany, then the railroad company re- 


_eeiving the cars from the transport- 


ing carrier would perform the switch- 


chi “Transfer service,”’®! has 
been distinguished from “transportation service.”®2 
A “switching service” is one which precedes or fol- 
lows a “transportation service,”®? and applies only - 
to a shipment on which legal freight charges have 
already been earned or are to be earned.®+ Whether 
a service is a “switching service” or “transportation 
service” will depend on whether the movement of 
ears is under the direction of the yardmaster, in 
charge of the former, or under the direction of the 
train despatcher or trainmaster, in charge of the 
The test of distinction is not whether the 
movement of cars involves the use of a portion of the 
company’s main line or that of another, for there 
may be a transportation service over one or more 


SWITCH—SYCOPHANT 


Swivel oars. 


SWORDS.*¢ 
SWORE.*5 
SWORN.®¢ 


ing service and either it or the trans- 
porting carrier could only charge the 
sum fixed by statute for that pur- 
pose”). See also case infra this note. 


[a] Itis a term which relates only 
to the removal of cars over spur 
tracks after they have reached the 
terminal point of some railroad line 
and, without being unloaded, are 
transferred on a spur track, usually 
to the place of business of the con- 
Dixon v. Central of Georgia 


Vicksburg, S. & P. Ry. Co. v. 
Railroad Commission of Louisiana, 69 
So. 161, 165, 137 La. 747 [quot Cyc]. 


54. Vicksburg, S. & P. Ry. Co. v. 
Railroad Commission of Louisiana, 69 
So. 161, 165, 137 La. 747; J. B. Doppes 
Sons Lumber Co. v. Cincinnati, N. O. 
& T. P. Ry. Co., 110 N.B. 640, 642, 92 
OhioSt. 206, L.R.A.1916D 452 [appr 
Dixon v. Central of Georgia R. Co., 
35 S.E. 369, 372, 110 Ga. 173 (‘“switch- 
ing service’ applies only in cases 
where there necessarily preceded or 
succeeded Such service the payment 
of freight for transportation over 
some line of railway) ]. 


55. St. Louis, I. M. & S. Ry. Co. v. 
Clark Pressed Brick Co., 192 S.W. 382, 
384, 127 Ark. 474. 


56. Andrews Steel Co. v. Davis, 276 
S.W. 148, 150, 210 Ky. 473; Vicks- 
burg, etc., Ry. Co. v. Railroad Com- 
mission of Louisiana, 69 So. 161, 165, 
137 La. 747. See Dixon v. Central of 
Géorgia R. Co., 35 S.E. 369, 372, 110 
Ga. 178, 180, 181 (that the entire serv- 
ice in question was rendered on the 
spur tracks of a railroad did not pre- 


vent it from being transportation 
service). 
[a] “fransportation service is one 


which essentially requires no other 
service to complete the object of the 
shipper. . If the movement it- 
self is a complete movement, although 
it is only from one point in the same 
terminal to another, it is regarded as 
a transportation service.” Andrews 
Steel Co. v. Davis, 276 S.W. 148, 150, 
210 Ky. 473. - 


“~ransportation” [38 Cyc 947]. 
57. See Switch ante. 


Cross references: 
Railroad switchman as laborer see La- 


borer or Labourer § 4 text and 
note 4. 
“Railroad switchmen in yard” see 


Railroad or Railway § 2 text and 
note 72. 
‘Railway -freight switchman” see 


Railroad or Railway § 2 text and 
note 83. 
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spur tracks of the same company.®¢ 
SWITCHMAN.57 


SWITCH YARD.°*® As used in a statute the word 
may be synonymous with “railroad yard.’’>° 
“switch yard” is not a single switch to a siding’.®° 


SWIVEL. Something used in or on another body 
so as to turn round in or upon it,*4 


“Tight” oars;*2 oars with the oar- 
lock so arranged that when the oar is in position it 
is tight, the oarlock fastened to the oar by an iron 
pin, transversing it and the lips of the oarlock.®? 


A 


ry 


_ SYCOPHANT. Derived from Greek words mean- 
ing “fig informer.”7 


Switchman’s shanty as not a business 
heb see Business 9 C.J. p 1101 note 


58. See Switch anta, 
Switch yard: 


Injuries to animals at see Railroad 
§§ 1490-1493. : 


Negligence of employee in charge of 
see Master and Servant § 788 text 
and note 73. 


“Switch yard doctrine” see Railro: 
eae ailroads 


a 


59. Baltimore, etc., R. Co. v. Little 
48 N.E. 862, 149 Ind. 167, 173, 173 [cit 
St. Louis, I. M. & S. Ry. Co. v. Rob- 
bins, 21 S.W. 886, 887, 57 Ark. 377] 
(for use of the term; construing an 
act relating to the liability of a rail- 
road company to an employee for the 
negligénce of a fellow employee. in 
charge of a switchyard”): See Rap- 
alje & Mack Ry. Dig. p 60 [cit Bal- 
timore & O. S. W. Ry. Co. v. Little, su- 
pra (for use of the word)]. 5 


“Railroad yard” see Railroad or 
Railway § 2 text and notes 46-50. 


60. See Chicago, I. & L. R. Co. v. 
Barker, 83 N.H. 369, 374, 169 Ind. 670, 
17 L-R.A.N.S. 542, 14 Ann.Cas. 375 
(“as we understand the pleading, an 
effort is made to charge liability un- 
der clause No. 4 of ‘section 7083, 
Burns’ Ann. St. 1901, which relates 
to the negligence of an employee ‘hayv- 
ing charge of any Signal “.. ~~. 
switch yard’ etc., by alleging that 
. . « a Single switch to a siding is 
a ‘switch yard’’’). 

61. Ainsworth D. [quot Denise v. 
Swett, 22 N.Y.S. 950, 953, 68 Hun 188, 
292 (rev on other grounds in 37 N.E. 
627, 142 N.Y. 602)]. 


62. Chrismer v. Bell Telephone Co., 
92 S.W. 378, 380, 194 Mo. 189, 6 L.R.A, 
N.S. 492. 

“Tight”? 38 C.J. p 304. 


63. Chrismer v. Bell Telephone Co., 
92 S.W. 378, 380, 194 Mo. 189, 6 L.R.A. 
N.S. 492. 


“Oar” 46 C.J. p 836. 


64 See Customs Duties § 43 note 
M2. 

65. See Swear ante. 

66. See Swear ante. 

67. People v. Cogswell, 45 P. 270, 


113 Cal. 129, 137, 35 L.R.A. 269 (“while 
it is always interesting to note the 
origin and first meanings of words, 
this knowledge is frequently more 
curious than valuable; while to in- 
sist that the original meaning shall. 
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SYENITE.®8 
SYLLABUS. A headnote.®® 
SYLVA CAEDUA or SILVA CAIDUA. “Season- 


able wood,” which, “in the wood-countries,” a termor 
or tenant for life might fell “by the custome of the 
country;”7° as used in an early English statute, 
relating to the tithe of wood, a phrase translated 


or explained as “and to be eut down or lopped.”?!— 


In Roman law, an equivalent to coppice.*? 
SYMBOL."? An emblem.’ 


SYMBOLICAL DELIVERY.7® Symbolical deliv- 
ery, as its name imports, is a substitute for actual 
delivery when the latter is impracticable and leaves 
the real delivery to be made afterwards.’® 


SYMMETRY.’7 A due proportion of the several 
parts of a body to each other;’® .adaptation of the 
form or dimensions of the several parts of a thing 
to each other;7° conformance;®® congruity;81 con- 
sistency ;? correspondence or similarity of form, 
dimensions or parts on opposite sides of an axis, 
center, or a dividing plane;** harmonious relation 
of parts.84 


SYMPATHETIC STRIKE.®5 Otherwise known 
in the United States as a “boycott.”*° 


SYMPATHIZERS.*? In Missouri, during and 


SYENITE—SYNDIC 


shortly after the Civil War, a word of new and = | | 


peculiar signification in common speech;** in com- 


mon parlance, a class of adherents to the Confeder- — 
ate cause who were not openly in arms, but secretly — 


codperated with the Confederates in various ways, 
giving aid and comfort on occasion.*?® 


SYMPATHY.°® Phrase: “Sympathy with those 
engaged in exciting or carrying on rebellion.”°* 


SYMPHONY.®2 Music designed to be interpret- 
ed by instruments alone.®* 
SYMPTOM.°4 


SYNALLAGMATIC.°5 A term applied to a con- 
tract containing mutual and reciprocal obligations.°® 


SYNCHRONISM. Of the operation of things, 
two things may be said to be operating in synchro- 
nism, not merely when they operate simultaneously, 
but also when their cycles of operation bear a timed 
relation to each other.°? 


SYNDIC.°* In the civil law, a word which prob- 
ably corresponds very nearly to “assignee” under 
the common law.°® 


Under the common law in England, the agent of a 
corporation aggregate to whom letters testamentary 
€ 


govern the word in its modern use 
and acceptation is very rarely permis- 
sible it would scarcely be con- 
tended today that a man could not 
properly be called a sycophant unless 
he had dealings in figs’’). 


68. See Country 15 C.J. p 670 text 
and note 23. 
69. “Headnote” 29 C.J. p 237. 
Syllabus of opinion: 
Generally see Courts § 380. 
Part of case see Reports § 3. 


Requiring courts to write see Consti- 
tutional Law § 294; Courts § 380. 


Subject of copyright see Copyright 
and Literary Property §§ 134, 163. 


70. Anonymous, Godb. 4, 78 Re- | 


print 3. 


71. Evans v. Rowe, McClell.&Y. 
577, 587, 148 Reprint 542, 546 (con- 
struing “the 45th Edw. 3, about the 
year 1371, or 1372”). 


[a] “Sylva minuta” equivalent.— 
Evans v. Rowe, McClell.&Y. 577, 587, 
148 Reprint 542, 546 (‘‘the phrase by 
which Du Cange explains it [sylva 
eeedua]”). 


72. Dashwood vy. Magniac, [1891] 
8 Ch. 306, 362 [quot Justinian Dig. 
lib 1 tit 16 § 30] (‘‘a meaning which 
found its way through the Ecclesias- 
tical Law into the law of tithes and 
the English statutes dealing with 
tithes’’). 


[a] Wider definition.—‘‘The Digest 
contains a wider definition of the term 
‘silva ceedua,’ and one of authority 
equal to that which identifies silva 
czeedua with coppice. It is a definition 
which comes to us from Gaius. aituire 
‘“Silva ceedua” est, ut quidam putant, 
que in hoc habetur, ut cederetur.’ ” 
Dashwood v. Magniac, [1891] 3 Ch. 
306, 363 [quoting Justinian Dig. lib 1 
tit 16 § 30] (“It is upon the interpre- 
tation of this latter text, as read by 
the light of the general-law of usu- 
fruct, that modern commentators base 
a right in the usufructuary to cut 


For later cases, developments and changes in the law see Annotations, same title and section number. ° 


such plantations as are expressly cul- 
ast for periodical felling and 
sale’). 


“Coppice” 13 C.J. p 933. 


73. See also- Symbolical Delivery 
pest. 

Symbol: 
As. trade-mark see Trade-Marks, 


Trade-Names, and Unfair Competi- 
tion [388 Cyc 678, 729]. 


Indictments and Informations § 175. 


Of property, certificate of stock as 
see Corporations §§ 703-705. 


Pleading, § 99. 
74 “Emblem” 20 C.J. p 493. 
75. See also Symbol ante. 
Symbolical delivery: 
“Constructive delivery” 12 C.J. p 1303. 
Of personal property: 
Chattel Mortgages § 278. 
Fraudulent Conveyances §§ 310-322. 
Frauds, Statute of § 289. 
Gifts § 25. 
Sales §§ 352-356, 569, 570. 


76. Winslow v. Fletcher, 4 A. 250, 
53 Conn. 390, 398, 55 Am.R. 122. 


77. Of municipality not to be 
arpyaas see Municipal Corporations § 
78. Webster D. [quot Maxwell v. 
e4ny of Buhl, 236 P. 122, 123, 40 Idaho 


79. Webster D. [quot 
City of Buhl, supra]. 

80. Webster D. [quot 
City of Buhl, supra]. 

81. Webster D. [quot 
City of Buhl, supra]. 

82. Webster D. [quot 
City of Buhl, supra]. 


83.. Webster D. [quot 
City of Buhl, supra]. 


84. Webster D. [quot Maxwell v. 
City of Buhl, supra] (“as, the sym- 


Maxwell v. 
Maxwell v. 
Maxwell v. 


Maxwell 


4 


Maxwell v 


metry of a Greek temple’). 


&5. See also Sympathizers post; 
Sympathy post. 


86. Booth v. Brown, 62 F. 794, 795. 
“Boycott” 9 C.J. p 315. 


87. See Sympathetic Strike ante; 
Sympathy post. 


88. State v. Woodson, 41. Mo, 227, 
234 (per Holmes, J., dis). 


89. State v. Woodson, supra (per 
Holmes, J., dis). 


90. See Sympathetic Strike ante; 
Sympathizers ante. 


91. State v. Woodson, 41 Mo. 227, 
234 (per Holmes, J., diS, as used in 
a constitutional provision, disqualify- 
ing certain persons for office, ‘‘sympa- 
thy’’ was not used in its most general 
sense; it means something more than 
mere feeling; the expression imports 
some conduct of a treasonable nature, 
not merely a feeling of sympathy for 


the sufferings of relatives or of in- — 


terest in their welfare). 


92. 
guished see Copyright and Literary 
Property § 108 text and note 58. 


93. Mikado’s Case, 25 F. 183, 187, 
gone 347 [cit Drone Copyright 


47 “Objective symptoms” 46 C.J. 
p 5 

“Subjective symptoms” ante. 

95. See Contracts § 11. the 

96. 
(U.S.) 151, 162, 9 L.Ed. 1035. 

97. Diamond Power Specialty Cor- 
poration v. Bayer, 13 F.(2d) 337, 342. 


98. As assignee or trustee: — 


Generally see Insolvency §§ 82-88. 


See also Executors and Administra- 
tors § 1761. 


Right to appeal see Appeal and Error. 


§ 523 note 26 [a]. 


99. Mobile, etc., R. Co. v. Whitney, 
39 Ala. 468, 471 [cit Bouvier L. D.]. 


Zacharie vy, Franklin, 12 Pet. . 
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“Dramatic composition” distin- 
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ge Bes SYNDIC—SYNONYMOUS 


or of administration might be issued to evade the 


technical difficulty occasioned by the inability of 
the corporation to take the necessary oath was called 
a “syndic.”? . 


_ SYNDICATE. A word of business and not of le- 
gal art,” employed widely in the dialect of finance,® 
describing an association‘ of individuals formed for 
the purpose of conducting and carrying out some 
particular business transaction, ordinarily of a finan- 
cial character, in which the members are mutually 
interested;* an association of persons for the pur- 
pose of carrying out some enterprise or scheme re- 
quiring considerable capital;* a council;? and came 
into English use contemporaneously with “promo- 
ter.”® In character, a.“syndicate” is somewhat like 


a “joint adventure.”® As denoting a separate entity, 


“syndicate” may be the equivalent of “firm’’° or 
“business ;”!! however, although the word may mean 
something equivalent to firm, company, or partner- 


ship, it does not indicate in what way the members 


are acting together.1? A syndicate, it has been held, 
is not a corporation.1 


In connection with an “underwriting agreement,” 
an association of persons with a community of in- 
terest in the fund raised for the purpose of carrying 


1. Minnesota L. & T. Co. v. Beebe, 


meaning being ‘a council’ ”’). 
Gates v. Megargel, 266 F. 811, 
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on the particular undertaking;14 as used in an 
“underwriting agreement,” the venture.1° The werd 
signifies an organization formed for some temporary 
purpose.*® Phrase: “Underwriting syndicate.’’7 


Syndicate managers. A term employed widely in 
the dialect of finance;*® as used in an “underwrit- 
ing agreement,” the promoters.}® 


Syndicating?°® consists in gathering materials suit- 
able for newspaper publication from writers and ar- 
tists and distributing the same at regular intervals, 
in the form of matrices, to newspapers throughout 
the country for publication on the same day.?1 


SYNDROME. Complex of symptoms in a dis- 
ease;”* a group of symptoms;?2 symptom com- 
plex;?* symptom group;?° a word denoting the ag- 
gregate symptoms of a disease.?°® 


SYNOD.?7 Simply a meeting of a few adjoining 
presbyteries;?® a church court of the Cumberland 
presbyterian church with jurisdiction over three or 
more presbyteries.?? 


SYNONYMOUS. Conveying the same, or approx- 


managers Should have full control of 
_the yenture and divide the proceeds 


- uncertainty t pect 
-the limited liability principle 


41 

418 
2. Gates v. Megargel, 266 F. 811, 

; Jackson v. Clemson, (Pa.) 156 A. 
542. 

112 


8. Minot v. Burroughs, N.E. 


623, 223 Mass. 595. 


§ 4. “Association” see Associations 
§ 1-4. 
_5. Hambleton v. Rhind, 36 A. 597, 


~ 601, 84 Md. 456, 487, 40 L.R.A. 216 [in 


the latter report sub nom. Baltimore 
Trust, etc., Co. v. Hambleton] (“ac- 
cording to the undisputed evidence’’). 


fa] Similar definitions.—(1) ‘An 
association of persons formed to car- 
ry out some particular business trans- 
action, ordinarily of financial charac- 
ter, in which the members are mutu- 
ally interested.” Jackson v. Clem- 
Son, (Pa.) 156 A. 540,.542. (2) “The 
combination of a number of merchants 
for the consummation of a venture be- 
yond the means or the inclination of 
any one of them. The Dutch mer- 
chants were fond of forming syndi- 
cates for large trading purposes; and 
the East India Company, Hudson’s 
Bay Company, and many other con- 
cerns of our own time . . had a 
similar origin. The syndicate had in 


it the germ of the joint stock com- 


pany system, but although each mem- 
ber subscribed a certain amount 
which he would advance, or for which 
he would be liable, his liability could 
not always be restricted thereto. The 
in this respect evolved 
now 
so common.” Chambers’ Journal, May 
10, 1884, p 289 [quot Morrison Vv. 
HBarls, 5 Ont. 434, 476 note]. (3) 
“Usually combinations of capitalists 
to bring about changes in the markets 
for commodities or stocks for a spe- 
cific purpose. In this manner. they 
are the parents of corners.” Cham- 
bers’ Journal, May 10, 1884, p 289 
[quot Morrison v. Earls, supra]. 


6. Daytona Gables Dev. Co. v. Glen 
Flora Inv. Co., 178 N.E. 107, 114, 345 
IH. 371. 

7 See Morrison v. Earls, 5 Ont. 


434, 476 (“whatever that term [syn- 
dicate] may mean, the dictionary 


N.W. 232, 40 Minn. 7, 9, 2 L.R.A.' 8. 


[a] In the law relating to “compa- 
nies.”—‘“Syndicate” probably ‘“‘first 
came into the law relating to Com- 
panies” in Hrlanger v. New Som- 
brero Phosphate Company, 3 App.Cas. 
1218, 6 E.R.C. 777. 38 Stroud Judicial 
D. -p 2008. 


“Promoter” 50 C.J. p 718. 


9. Nowland Realty Co. v. Internal 
Revenue Comr., 47 F.(2d) 1018, 1020 
[eit Bouvier L. D.]. See also Mec- 
Causey v. Burnet, 50 F.(2d) 491 (hold- 
ing the syndicate in question neither 
a corporation nor a partnership or 
other separate legal entity, but no 
more than a “joint adventure’”’). 


“Joint adventure” see Joint Adven- 
tures § 1. 


10. See infra note 11. 
“Firm” see Partnership § 35. 


11. Canadian Bank of Commerce v. 
Patricia Syndicate, 51 Ont.L. 42, 64 
Dom.L.R. 663, 667, 20 Ont.W.N. 529 
(per Rose, Ji, ‘the question  . >... 
is whether there existed, in fact, that 
separate entity—be it called ‘firm’ or 
‘syndicate’ or ‘business’ ’’). 

“Business” 9 C.J. p 1101. 


12. Tyser v. Shipowners Syndicate, 
[1896] 1 Q.B. 135, 139, 


13. Nowland Realty Co. v. Internal 
Revenue Comr., 47 F.(2d) 1018, 1020 
[cit Holmes Federal Income Tax § 
132]. 

“Corporation” see Corporations § 1. 


14. Minot v. Burroughs, 112 N.E. 
620, 623, 223 Mass. 595. 


15. Minot v. Burroughs, supra 
(“the subscribers are referred to as 
forming a ‘syndicate’’’). 


16. Gates v. Megargel, 266 F. 811, 
817 [quot Palmer Private Companies 
and Syndicates]. Z 


17. Minot v. Burroughs, 112 N.E. 
620, 623, 223 Mass. 595 (the under- 
writing syndicate in question ‘“‘was 
simply an association of those who 
furnished the money to make the pur- 
chase with an agreement that the 


or assets among the members of the 
association in proportion to their 
financial interests. So far as con- 
cerned each other, their relations and 
rights were analogous to those of co- 
partners’). 


18. Minot v. Burroughs, 112 N-E. 
620, 623, 228 Mass. 595. 


19. Minot v. Burroughs, supra. 


20. See Nicholson v. Gander, 8 
Austr.c.L.R, 648, 670 (per Higgins, J., 
“as mine speculators they rather 
favored the idea of selling or of 
‘syndicating’ ’’). 

21. Star Co. v. Wheeler Syndicate, 
155 N.Y.S. 782, 784, 91 Mise. 640. 


22. Lippincott New Medical D., 
(1910 ed) [quot Kern v. Pullen, (Or.) 
6 P.(2d) 224, 227]. 


23. Lippincott New Medical D. 


(1910 ed) [quot Kern v. Pullen, su- 
pra]. 

24. Lippincott New Medical D. 
(1910 ed) [quot Kern y. Pullen, su- 
pra]. 

25. Lippincott New Medical D. 
(1910 ed) [quot Kern vy. Pullen, su- 
pra]. 

26. Gould Illustrated D. of Medi- 


cine [quot Kern vy. Pullen, supra]. 


27. See also Religious Societies §§ 
65, 66 note 39 [a], 190 note 16 [a]. 


“Ecumenical council” distinguished. 
Sa Ganee 19 C.J. p 1010 note 
E al. 


28. Groesbeeck v. Dunscomb, 41 
How.Pr. (N.Y.) 302, 344 [cit Apple- 
ton American Cyclopedia vol 13 p. 
553; Walker D.]. 


[a] Synod of Dort “which the 
plaintiff improperly calls the ‘ecu- 
menical council of Dort,’ was simply 
a meeting of a few of the presby- 
teries of the Presbyterian and Re- 
formed “Dutch churches.” Groes- 
beeek v. Dunscomb, 41 How.Pr. (N. 
Y.) 302, 344. 


“Presbytery” 49 C.J. p 1333. 


29. Mack v. Kime, 58 S.H. 184, 195, 
129 Ga. 1, 24 L.R.A.N.S. 675. 
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imately the same, meaning;°° expressing the same, 
or nearly the same, idea.?1 


Synonymous words.*? Words expressing the same 
thing ;** conveying the same or approximately the 
same idea.*+ ; 


SYNOPSIS.°> A brief or partial statement ;*® 
an epitome ;*? less than the whole.?® As applied to 
the record of a case, “synopsis” is a further abridg- 
ment than a substantial statement.®°® 


SYNOVITIS. Disease of the synovial membrane, 
involving one or more joints, characterized by ach- 
ing pain, local elevation of temperature, a tendency 
to redness and swelling, rendering use of the joints 
difficult. and distressing.*° 


SYPHILIS.*1 
SYRIAN.#2 
SYRINGE. <A kind of pump.*® 


SYRUP. Generally, a solution of sugar in water, 
made according to an official formula, whether sim- 
ple flavored, or medicated with some special thera- 
peutic or compound;** a thick sweet liquid;*°* spe- 
cifically, a saturated solution of sugar in water, often 
combined with some medicinal substance, or flay- 
ored, as with the juice of fruits, for use in confec- 
tions, cookery or the preparation of beverages ;*° 
a thick and viscid liquid, made from the juice of 
fruits, herbs, ete., boiled with sugar.*7 As defined 
by the United States Department of Agriculture, the 
product obtained by purifying and evaporating the 
juice of a sugar producing plant without removing 
any of the sugar.48 As commonly and properly un- 
derstood and applied to articles of food for table 
use, “syrup” has an accepted meaning, as -designat- 
ing articles of food which are in common use as 


30. Hoffine v. Ewings, 84 N.W. 93, 
60 Neb. 729, 735. 


31. Webster New Int. D. [quot 
McCarthy v. Dunlevy-Franklin Co., 
121 A. 409, 410, 277 Pa. 467 (italiciz- 
ing ‘“nearly’’) ]. 


32. For statutory words see In- 
dictments and Informations § 258. 


33. Webster D. [quot Fritz v. Wil- 
liams, (Miss.) 16 So. 359, 360]. 


34. Webster D. [quot Fritz v. Wil- 
liams, supra]. 


35. “Abstract”? 1 C.J. p 364. 
“Compendium” 12 C.J. p 224. 
“Digest” 18 C.J. p 1088. 

“Table” post. 

86. Barker v. Barker, 22 P. 1000, 


J. p 1038. 
42. 
§ 131. 


F, 551, 552. 


45. 


1008, 1011]. 


46. 
Fig-Syrup Co. 


47. 


10 text and note 93. 
“Pock” synonymous see Pock 49 C. 


43. Tagliabue v. 


44. Century D. 
Fig-Syrup Co. v. Stearns, 73 F. 812, 
815, 20° C.C.A. .22,' 383 LRA. 56]. 
Standard D. 
Fig-Syrup Co. v. Stearns, 73 F. 812, 
815, 20 C.C.A.-22, 83 L.R.A. 56, 67 F. 


Standard D. 


Louisville, ete., R. Co. v. Lime Cola 


Bottling Co., 101 So. 678, 212 Ala. 52]. 
Webster D. 


Be ai a aca bs 6 
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SYNONYMOUS—SYRUP 


table syrups.t® “Syrup,” as used in a freight tariff, 


as an addendum-to “molasses,” has a narrower mean-_ 


ing than that of a saturated solution of sugar m 
water, often combined with some medicinal substance 
or flavored, as with the juice of fruits, for use in 
confections, cookery, or the preparation of bever- 
ages;59 it includes only food syrups in competition 
as such with molasses,*! and does not inelude a syrup 
used merely as the basis for a beverage.°” 


Kinds of syrup.5* The word “syrup” is necessari- 
ly qualified by that of the substance, or one or more 
of the substances, which distinguish it to the taste 
or in its medicinal property;°* and syrups-are com- 
monly named from their source of flavoring.°® Thus 
the well understood import of “maple syrup”°® or 
the ordinary medicinal syrups®? is that the prefix 
denominates the general term, points-to the com- 
position of the article, and indicates its principal or 
dominating ingredient, which either gives it flavor 
or medicinal quality. 

“Cane,” “corn,” and “sorghum” syrup. Syrup ob- 
tained from cane by purifying and evaporating the 
juice without removing any of the sugar is “cane 
syrup;”®8 and syrup so obtained from corn is “corn 
syrup;”°® and syrup so obtained from sorghum is 
“sorghum syrup.”’®° 


Syrup of aconite is a mixture of tincture of fresh 
aconite root one part, with syrup nine parts.® 


Syrup of almond is sweet almond ten parts, bitter 
almond three parts, sugar fifty parts, orange flower 


water five parts, water to make one hundred parts.*? — a 


Syrup of althaea is althaea four parts, sugar sixty 


parts, water to make one hundred parts.®* 
Syrup of citric acid is citric acid eight parts, wa- 
‘lime cola’). 


53. Syrup: 
“Glucose” as not see Food § 24 note 


As “white person” see Aliens 8 [ce]. 


“Grenadine” 28 C.J. p 826. 
“Molasses” 40 C.J. p 1488. 


54. California Fig-Syrup Co. 
Stearns, 67 F. 1008, 1011. ‘ 


55. Standard D. [quot California 


Sondermann, 67 


[quot California 


815, 67 F. 1008, 1011]. 
56. California Fig-Syrup Co. vy. 
Stearns, 67 F. 1008, 1011. = 
“Maple syrup” see Maple 38 C.J. p 


991 note 28 [b]. See also Food § 18 
notes 79 [b], 838 [al]. 


57. California Fig-Syru Co. 
Stearns, 67 F. 1008, 1011. ¢ 


[quot California 


{quot California 
Stearns, supra; 


v. 
[quot California ; 


x 


vowed 


Fig Syrup Co. v. Stearns, 73 F. 812, _ 


43 Kan. 91, 93. 


[a] “Summary” synonymous.— 
State v. Bettman, (Ohio) 176 N.E. 
664, 665. “Summary” ante. 


37. Barker v. Barker, 22 P. 1000, 
43 Kan. 91, 93. 


38. Barker v. Barker, supra, 

39. Barker v. Barker, supra. 

Synopsis of record insufficient see 
Appeal and Error § 2188 note 5 [a]. 


40. Blackman v. U. S. Casualty 
Co., 103 S.W. 784, 117 Tenn. 578, 593 
(quoting the policy in question as a 
designation of a disease producing 
the loss of time insured against). 


41. See Physicians and Surgeons § 


= 


Fig-Syrup Co. v. Stearns, 73 F. 812, 
816,420) C.G. A. 422,; 38.0. R.A, 66.67 Fe 
1008, 1011]. 


48. People v. Harris, 97 N.W. 402, 
135 Mich. 136, 141. 


49. McDermott vy. State, 126 N.W. 
888, 892, 148 Wis. 18, 21 Ann.Cas, 1315 
(“such as maple, sugar cane, and re- 
finer’s syrup’’). 


50. Louisville & N. R. Co. v. Lime 
Gi gettting Co, LOL ,So; 678, 212 
a. ‘ 


51. Louisville, etc., R. Co. v. Lime 
Cola Bottling Co., supra. 


52. Louisville, ete., R. Co. v. Lime 
Cola Bottling Co., supra (such as 


58. 
403, 1385 Mich. 136. 


59. People v. Harris, supra. 


“Corn syrup,” glucose as see Food 
§}1 note 44 [b]; Glucose 28 C.J, p 


60. 
403, 185 Mich. 136. 


61. California Fig-Syrup Co. 


Stearns, 73 F. 812, 815, 20 C.G.A, 22, 


33 L.R.A. 56 [cit Century D.], 


62. California Fig-Syrup Co, 
Stearns, supra [cit Century Dy: 


63. California Fig-Syru (SY 
Stearns, supra [cit Century D.J.” 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


People v. Harris, 97 N.W. 402, 
ae ice: 


3s 


People v. Se iri 97 N.W. 402, | 
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ter eight parts, spirit of lemon four parts, syrup 
nine hundred and eighty parts.®4 


“Syrup of figs,” as used to deseribe a medical 
preparation, has a distinet and definite meaning, 
namely, a combination of sugar and the juice of the 
fig, and possibly other ingredients, in which, how- 
ever, the medicinal property of the fig is the active 
and chief element.®® 


_ Syrup of garlic is fresh garlic fifteen parts, sugar 
sixty parts, dilute acetic acid forty parts.°¢ 


Syrup of gum arabic is mucilage of acacia twenty- 
five parts, syrup Seventy-five parts.°7 


Syrup of ipecac is fluid extract of ipecac five parts, 
syrup ninety-five parts.®§ 


Syrup of rhubarb is rhubarb ninety parts, cinna- 
mon eighteen parts, potassium carbonate six parts, 
sugar six hundred parts, water to make one thousand 
parts.®® 


Syrup of squill is vinegar of squill forty parts, 
sugar sixty parts, with water.7° 


Syrup of wild cherry is wild cherry bark powdered 
twelve parts, sugar sixty parts, glycerine five parts, 
water to make one hundred parts.” 


Other phrases: “Fig syrup,”’? “fountain syrups, 
fruit syrups, or syrups not otherwise indexed by 
name,”’?® and “maple syrup.”™4 


SYSTEM.7> An aggregation or assemblage of ob- 
jects united by some form of regular interaction or 
interdependence ;*° an assemblage of facts, or of 
principles and conclusions, scientifically arranged or 
disposed according to certain mutual relations, so 


—as to form a complete whole;’? a natural combina- 


64. California Fig-Syrup Co. 
Stearns, supra [cit Century D.]. 


65. California Fig-Syrup Co. v. 
Stearns, supra. 


“Syrup of figs” as trade mark see 


§ 275 note 88. 


Pleading § 3. 
Public schools 


SYRUP—SY STEM 


y.| Labor and improvements for adjoin- 
ing claims see Mines and Minerals 


see 


[60 C.J.] 1205 


tion, or organization of part to part;7® an orderly 
combination or arrangement, as of particulars, parts, 
or elements, into a whole,’® especially, such combi- 
nation according to some rational principle;%° any 
complexure or combination of many things acting 
together;*! any methodic arrangement. of parts;%? 
a plan or scheme according to which things are con- 
nected or combined into a whole;8? a scheme which 
reduces many things to regular dependence or ¢o- 
operation ;°* a scheme which unites many things in 
order..5 Among the recognized synonyms of “sys- 
tem” are “method,’’* “manner,”’’? and “mode;’’*® 
although none of these, when discriminately used, 
means precisely the same as “system,” yet the mean- 
ings are near enough alike so that the employment 
of “system” as a substitute for any of them is quite 
natural, where entire accuracy is not expected.®® 
“System” imports a unity of purpose as well as an 
entirety of operation.®°° The general signification’ 
of “system” is plan, arrangement, method;®! and 
it is distinguished from sporadic, haphazard, and 
disconnected acts having no tendency to constitute 
a complete and homogeneous whole.®? In the con- 
struction of statutes relating to the production and 
sale of electrical energy, “system” has been held to 
have a connotation like that of “plant,’’®? namely, 
the machinery, power, poles, wire, and anything nec- 
essary to complete the cireuit.*4 


With reference to county governments, “system,” 
as used in a constitutional section providing that 
the legislature shall establish a system of county 
governments which shall be uniform throughout the 
state, means an organized plan or scheme in keep- 
ing with which the constituent parts thereof are ren- 
dered similar and are connected and combined into 


84. Johnson D. [quot In re Kem- 
per, MacArthur Pat. Cas. (D.C.) 1, 9]. 


85. Johnson D. [quot In re Kem- 
per, supra]. 


Schools and 86. Fosche v. Union Traction Co., 


Texas 


- Syrup Co., 23 S.Ct. 161, 187 U.S. 516, 


Trade-Marks, Trade-Names, and Un- 
fair Competition [38 Cyc 736 note 
54]. 
66. 
Stearns, 73 F. 812, 815, 20 C.C.A 
33 L.R.A. 56 [cit Century D.]. 


67. California — Fig-Syrup Co. v. 
Stearns, supra [cit Century D.]. 


68. California Fig-Syrup Co. v. 
Stearns, supra [cit Century D.]. 


69. California Fig-Syrup Co. v. 
Stearns, supra [cit Century D.]. 


70. California Fig-Syrup Co. v. 
Stearns, supra [cit Century D.]. 


71. California Fig-Syrup Co. v. 
Stearns, supra [cit Century D.]. 


72. Worden vy. California 


California Fig-Syrup Co. ay: 


Fig 


537, 47 L.Ed. 282; California Fig 
Syrup Co. v. Stearns, 67 -F, 1008. 


“Syrup of figs” supra text and note 


73. Louisville, etc., R. Co. v. Lime 
Cola Bottling Co., 101 .So. 678, 679, 
212 Ala. 52. 


74, See supra text and note 56. 


75. See also Systematic post; Sys-, 


tematically post. 
System of: 


. Bookkeeping see Carriers § 38 text 


and note 96, §§ 45, 50. 
Cooérdinate action see Evidence § 859. 


School Districts §§ 28-31. 
Signals see Master and Servant § 572. 
Treatment see Physicians and Sur- 
geons § 19. 
Waterworks [40 Cyc 846 note 3]. 
eer: see Master and Servant §§ 566— 


76. Webster New Int. D. [quot Du- 
plex Electric Co. v. Simons, (Pa.) 156 
A. 617, 618]. 


77. Encyclopedic D. [quot State 
v. Ogan, 63 N.H. 227, 159 Ind. 119, 
122] (“as a system of philosophy, a 
system of government’). 


78. Webster New Int. D. [quot Du- 
plex Electric Co. v. Simons, (Pa.) 156 
A. 617, 618]. 


79. Standard D. [quot State v. 
Kistler, 227 N.W. 319, 320, 119 Neb. 
89]. 

_ 80. Standard D. 
Kistler, supra]. 


[quot State v. 


81. Johnson D. [quot In re Kem- 
per, MacArthur Pat. Cas. (D.C.) 1, 
19]. 

82. Standard D. [quot State v. 


Kistler, 227 N.W. 319, 320, 119 Neb. 
Soil 

83. Encyclopedic D, [quot State 
vi Ogan, 63° N. By 227,°159° Ind. 119, 
122). 


“Scheme” synonymous see Scheme 
56>C.J. p 137. 


196 P. 423, 424, 108 Kan. 585; 
& P. R. Co. v. Railroad Commission 
SA 150 S.W. 878, 881, 105 Tex. 


“Method” 40 C.J. p 655. 


87. Fosche vy. Union Traction Co., 
196 P, 423, 424, 108 Kan. 585. 


“Manner” 38 C.J. p 958. 


88. Fosche v. Union Traction Co., 
196 P. 4238, 424, 108 Kan. 585. 


As broader than “system’’ see Mode 
40 C.J. p 1233 text and note 24. 


89. Fosche v. Union Traction Co;, 
196 P. 423, 424, 108 Kan. 585. 


90. Board of Education of City of 
Ardmore v. State, 109 P. 563, 565, 26 
Okl. 366. 


91. McConihe v. State, 17 Fla. 238, 
269 [quot Enterprise v. State, 10 So. 
740, 29 Fla. 128, 149; Ex p. Wells, 21 
Fla, 280, 305]. 


“Plan” equivalent see Plan 48 C.J. 
p 1220 text and note 94. 

92. State v. Kistler, 227 N.W. 319, 
119 Neb. 89. 

93. Yamhill Electric Co. v. City 
of McMinnvilie, 274 P, 118, 126, 280 
P. 504, 130 Or. 309. 

“Plant” 48 C.J. p 1220. 


94. Yambhili Electric Co. v. City of 
McMinnville, 274 P. 118, 126, 280 P. 
504, 130 Or. 309. 
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one complete, harmonious whole, and imports both 
a unity of purpose and entirety of operation.®® 


With reference to municipal government, the word, 
as used in a constitutional provision, has been held 
to mean simply rules and regulations for the organ- 
ization and government of municipal corporations.°® 


Phrases: “Catalogue system or method,”®? “cause 
arising within the system of the insured,”®® “cause 
or causes arising within the system of the insured,” 
“C. G. S. system,”! “commercial system,”’? “high- 
tension system,’’? “line or system,”* “multiphase sys- 
tem,”® “mutual drainage system,”’® “or a system of 
sewerage,”” “outside of independent local systems,”® 
“patrol system,’”’? “proportional system,”’?° “public 
system,”!! “sewage system,”!? “system of electric 
conductors and poles provided with street lamps,”*? 
“system of government,”!4 “system of numbering,”’?® 
“system of town governments,”?® and “uniform sys- 
tem of common schools.”17 


SYSTEMATIC.1® Phrase: “Systematic inspec- 
tion and examination.’’?® 
SYSTEMATICALLY.?° In common parlance, to 
95. Coulter v. Pool, 201 P. 120, 125, 
187 Cal. 181. See also Counties § 54. an ordinance, 
96. McConihe v. State, 17 Fla. 238,| System 


269 [quot Enterprise v. State, 10 So. 


740, 29 Fla. 128, 149; Ex p. Wells, 21 14. 


N.E. 478, 180 Ill. 318, 326 (as used in 
“the use of the word 
implies that the wires are 
connected with the power house’’). 


Martin v. Tyler, 60 N.W. 392, 


SYSTEM—TABLET 


do a thing systematically is to do it by a eertain 
method previously adopted as tending to accomplish 
the desired result.?+ 


SYSTEMATIZED DELUSION.?? 


SZECHUANS. China goat skins;?* a high grade 
of China skin.?4 


TABLE.25 In one sense, an article of furniture 
having a smooth flat top fixed on legs;°® and in other 
sense, a synopsis or condensed statement.?” As a 
verb, to lay on the table;?* to postpone for discus- 
sion at a future time, or for an indefinite period.?® 
According to certain rules of the senate of a state, 
a motion to table is not the equivalent of a motion 
“to postpone indefinitely ;”° nor is the tabling of a 
bill equivalent to its rejection.*+ 


Phrase: “Continued on the table.”3? 


TABLEAU OF DISTRIBUTION. In Louisiana, 
a list of creditors of an insolvent estate, stating to 
what each is entitled.?* 


TABLET. A term applied to anything made up 
in a flat square shape;*4 also used to denote ¢om- 
pressed drugs made up in the biconvex shape.** In 


26. Webster New Int. D. 
Billiard table see Gaming § 96. 
Crap table see Gaming § 97. 
Gaming table see Gaming § 102. 


Fla. 280, 305]. 


97. “Catalogue system or method” 
TNC. Fp 32. 


98. Fitton v. Accidental Death 
ins: Co. 17-C.B-N:S.2 122, 136, 112) EC: 
L. 122, 144 Reprint 50. 


~ 99. Smith v. Accident Ins. Co., L. 
R. 5 Exch. 302. 


1. “C. G. S. system” 11 C.J. p 225. 


2. “Commercial system” 12 C.J. p 
142. 


S See High 29 C.J. p 350 text and 
note 43. 


4 State v. Canadian Pac. R. Co., 
60 A. 901, 100 Me. 202, 205 (“the sig- 
nification of the words . . depends 
upon the subject to which they are 
applied and the connection in which 
they are used. They have not in 
themselves a meaning so clear and 
explicit that they must be interpret- 
ed according to their ordinary and 
popular meaning, regardless of the 
consequences of interpretation’; as 
used in a statute providing for a tax 
upon railroads, “line or system” can- 
not be disconnected. with the word 
“railroad,” of which they are predi- 
cated). 


5. “Multiphase system” 42 C.J. p 
1412. 


6. See Mutual 44 C.J. p 1500 text 
and note 33. 


7. Summerton v. City of Elizabeth, 
Wow eA, 89) 90,79 NJ. Law 10... See 
also Sewage or Sewerage § 1 text and 
note 11, § 2 text and note 19. 

8. See Outside 46 C.J. p 1159 note 
82 [ce]. 


9. “Patrol system” 48 C.J. p 420. 


10. See Proportional 50 C.J. p 789 
text and note 51. 


11. See Public 50 C.J. p 844 § 86, 
12. See Sewage or Sewerage § 2. 
13. Ewart v. Western Springs, 54 


4 NDP 278 62915 25) TnReA. 838 Cina 
constitutional provision, applied to 
the conduct of county business by 
township chairmen); Bryant v. Rob- 
bins, 35 N.W. 545, 70 Wis. 258, 261, 
262 [quot Martin v. Tyler, supra] 
(“It may admit of doubt . - wheth- 
er the power to construct drains, etc., 
given to town and county officers un- 
der the general law, is, strictly 
speaking, a part of the ‘system of 
government’ belonging to those po- 
litical corporations within the mean- 
ing of the constitution’’). 


15. Davis v. Pacific Imp. Co., 70 
Pr15,, 137 Cal 245) 2482 
Ae Ex parte Wall, 48 Cal. 279, 318, 


Bec See Uniform [39 Cyc 685 note 


18. See State v. Kistler, 227 N.W. 
319, 320, 119 Neb. 89 (‘‘the defendant 
- . + quotes Webster’s definition 
of systematic as ‘of, pertaining to, or 
consisting in, system,’ etc. We think, 
however, that we will get a better 
idea of the meaning of the adjective 
from the definition of the noun’). 


“System” ante, 
“Systematically” post. 


19. State v. Kistler, 227 N.W. 319, 
320, 119 Neb. 89. : 


20. See also System ante; 
tematic ante. 


21. State v. Kistler, 227 N.W. 319, 
320, 119 Neb. 89. 
22. See Insane Persons § 53. 


23. William lBeadenkoff Co. v. 
ey & Nowak, 14 F.(2d) 125, 
ie 


Sys- 


24 William Beadenkoff Co. v. Hen- 
wood & Nowak, supra. 


25. See also Tabulate post. 


“Table board” see Board 8 C.J. p 
1180 note 92 [ce]. 


Poker table see Gaming § 103. 


“Turntable” [39 Cyc 656]. See also 
Negligence §§ 155, 177. 


270. Black TAD. 
“Synopsis” ante. 


Annuity table see Damages § 386; 
Death § 195; Evidence § 1129. 


Interest table see Evidence § 1128; 
Interest § 198 note 63 [b]. 


wee table see Evidence § 


Mortality tables see Damages §§ 
181, 196, 386; Death §§ 242, 243; Evi- 
dence §§ 1129, 1989. 


Tide table see Evidence § 1128. 
Time-table see Carriers § 1276. 


28. New Standard D. [quot State 
v. Hannum, 11 S.W.(2d) 858, 859, 158 
Tenn. 119] (“as in a deliberative 
body’’). 

29. New Standard D. [quot State 
v. Hannum supra]. 


30. State v. Hannum, supra (con- - 
struing Senate Rules [Senate Journal 
(1921) pp 98-108] rule 19). 


Sl. State v. Hannum, 11 S.W.(2d) 
858, 158 Tenn. 119 (construing Sen- 
oadnety [Senate Journal (1921) pp 


32. See Continue 13 C.J. p 202 text 
and note 64. 


83. Black L. D. [cit Taylor v. Hol- 
lander, 4 Mart.N.S. (La.) 535]. 


34. Imperial D. [quot Wellcome v. 
Thompson, [1904] 1 Ch. 736, 742, 756] 
(“as a tablet of soap’’). 


35. Wellcome vy. Thompson, supra 
(“a convenient and useful mode of 
making up medicines was to make 
them in the form of what they called 
tablets, which were, speaking broad- 
ly, small quantities of the medicine 
of somewhat globular shape’). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


TABLE T—TACKLE 


drug parlance, a medicine in a square form;*® a 
solid kind of electuary or confection made of dry 
ingredients, usually with sugar, and formed into 
little flat squares;’7 called also “lozenge” and 


- “troche.”3s 


TABLING.?® 


- TABULAR.‘!° 
form.*1 “4 


Tabular matter. In the printing trade, matter set 
up in the form of a table, with figures one under the 
other, so as readily to exhibit to the eye the infor- 
mation to be conveyed, and which requires two or 
more justifications.*? 


Other phrase: “Tabular or rule work.’’43 
TABULATE.?# 


Pertaining to a table or tabulated 


To collect or arrange in lines or 


columns;*® to formulate tabularly;*® to put into: 


a synoptical list or schedule.*? 
into table, or tables.*§ 


To put or form 


In election parlance, to arrange in a table or list, 
or tally, the election officer’s returns, and to add 
them.*® In a pleading alleging that the returns of 
a vote were “tabulated” by the election commission- 
ers, “tabulate” means the ascertainment of the re- 
sult of the vote.°° 


Tabulated form. A list of items;°! a series of 
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statements.52 


TACIT.** By statute, “tacit” has been defined as 
said of that which, although not expressed, is un- 
derstood from the nature of the thing, or from the 
provision of the law.*4 ; 


Tacit hypothecation. 


ee A len by the maritime 
aw. 


Tacit mortgage. 
gage,”’56 


TACITA QUADAM HABENTUR PRO EX- 


PRESSIS.°7 
TACK.®® Of a lien, to annex.5® 


Tacking.°° Phrase: “Tacking it on as a rider.’’** 


TACKLE.°? A combination of appliances;®? a 
mechanism or apparatus in general for applying the 
power of purchase in manipulation, shifting, rais- 
ing, or lowering objects or materials;** a mechanism 
of ropes, pulley blocks, hooks, ete., for raising and 
lowering heavy weights;°*® the instruments, taken 
as a whole, for carrying on a work;*® and hence, 
equipment;*7 equipment or gear in general;** 
gear;°°® outfit;7° tools;71 and specifically applied, 
the windlass and its appurtenances, as used for 


A term applied to “legal mort- 


36. Imperial D. [quot Wellcome v. 
Thompson, supra] (“Tablets of ar- 
Senic were formerly worn as a preser- 
vative against the plague’’). 

[a] With reference to solid drugs, 
a word well known as early as the 
time of Lord Bacon. Wellcome v. 
Thompson, [1904] 1 Ch. 736, 742 (per 
Byrne, J., “as appears from the quo- 
tation given in Johnson’s Dictionary, 
ed 1848’). 


87. Imperial D. [quot Wellcome v. 
Thompson, supra]. 


38. Imperial D. [quot Wellcome v. 
Thompson, supra]. 


“Tozenge” 38 C.J. p 326. 
39. See Table ante. 
40. See Table ante; Tabulate post. 


41. Century D. [quot Murray v. 
Auglaize County, 1 OhioN.P.N.S. 89, 
92]. 

“Tabulated form” 
post. 

42. See Murray v. Auglaize Coun- 
ty, 1 OhioN.P.N.S. 89, 90, 92 (accord- 
ing to all the witnesses in the case, 
“except one of appellee’s witnesses 
who said that it required more than 
two justifications to be price and a 
half matter,” which includes tabular 
matter). 


43. Murray v. 
supra. 

44. See Table ante; Tabular ante. 
45. Kunkle v. Coleman, 92 N.E. 61, 
63, 64, 174 Ind. 315. 


46. Kunkle y. Coleman, supra (“as 
to tabulate statistics, or list of 
names’’). 


47. Kunkle v. Coleman, supra (“as 
to tabulate results’’). 


48. Kunkle v. Coleman, supra. 


49. Jones v. Cooper, 20 S.W.(2d) 
458, 459, 230 Ky. 566. 


50. Kunkle v.-Coleman, 92 N.E. 61, 
64,174 Ind. 315. 


fa] “Canvass” 


see Tabulate 


Auglaize County, 


synonymous.—The 


ascertainment of the result of a vote 
is precisely ihe effect of a canvass 
of the vote. Kunkle v. Coleman, 92 
N.E. 61, 64, 174 Ind. 315. ‘Canvass’ 
SCI pars 


51. Murray v. Auglaize County, 1 
OhioN.P.N.S. 89, 92 [cit Century D.]. 


52. Murray v. Auglaize County, 
supra [cit Century D.]. 
53. Tacit: 
Acceptance of succession see Descent 
and Distribution § 118. 


Lien or mortgage see Husband and 
Wife § 1184. 


54. La. Civ. Code (1900) art 3556 
subd 30. 


55. See The Nestor, 18 F.Cas.No. 
10,126, 1,.Sumn.-73 [cit 1 Dom. bk 3 
tit 1 § 5] (‘now a lien by the mari- 
time law is not strictly a Roman hy- 
pothecation, though it resembles it, 
and is often called a tacit hypotheca- 
tion’’). 

56. See La. Civ. Code (1900) art 
3311 (‘The law alone in certain cas- 
es gives to the creditor a mortgage on 
the property of his debtor, without it 
being requisite that the parties should 


stipulate it; this is called a legal 
mortgage. It is also called a tacit 
mortgage, because it is established 


by the law without the aid of any 
agreement’”’). 


Legal mortgage against tutor see 
Guardian and Ward § 279. 


57. A maxim meaning “Certain 
things though unexpressed are con- 
sidered as expressed.” Bouvier L. D. 
[cit Bedell’s Case, 7 Coke 40a, 40b, 77 
Reprint 470]. 

58. In marine parlance see Colli- 
sion § 1. 

59. Monmouth County Electric Co. 
v. McKenna, 60 A. 32, 35, 68 N.J.Eq. 
160 (“as the old lawyers expressed 
ate 

60. Tacking: 

Doctrine of see Mortgages §§ 542, 

543, 


Possessions of successive occupants 
see Adverse Possession §§ 66-110. 

Successive disabilities see lLimita- 
tions of Actions §§ 436-439. 


61. Com. v. Gregg, 29 A. 297, 161 
Pa. 582, 586 (a legislative phrase, 
“designating the practice of putting 
a measure of doubtful strength, on its 
own merits, into the general appro- 
priation fibillel..!> 2 ines order eto) 
compel members to vote for it, or 
bring the wheels of government to a 
stop’). 


“Rider” 54 C.J. p 807. 


62. See also Ship § 12 text and 
note 10. 


63. Century D. [quot Philadelphia 
& R. R. Co. v. Berg, 274 F. 534, 536]. 


64 Century D. [quot Philadelphia 
& R. R. Co. y. Berg, supra]. 


65. Standard D. [quot Philadel- 
phia & R. R. Co. v. Berg, supra]. 


66. Hawkins Mechanical D. [quot 
Philadelphia & R. R. Co. v. Berg, su- 
pra]. 

[a] Similar definition.—‘“‘The in- 
struments collectively for carrying on 
any specific work or undertaking.” 
Standard D. [quot Philadelphia & R. 
R. Co. v. Berg, 274 F. 534, 536]. 


67. Hawkins Mechanical D.; 
Standard D. [both quot Philadelphia 
& R. R. Co. v. Berg, 274 F. 534, 536]. 


“Equipment” 20 C.J. p 1301. 
68. Century D. [quot Philadelphia 
& R. R. Co. v. Berg, 274 F. 534, 536]. 


69. Standard D. [quot Philadel- 
phia & R. R. Co. v. Berg, supra]. 


70. Hawkins’ Mechanical __D.; 
Standard D. [both quot Philadelphia 
& R. R. Co. v. Berg, supra]. 


“Outfits” 46 C.J. p 1157. 


71. Hawkins Mechanical D.; 
Standard D. [both quot Philadelphia 
& R. R. Co. y. Berg, 274 F. 534, 536]. 


“ool” [38 Cyc 406]. 
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hoisting ore from small depths.*? 


allegation in a statement charging negligence, “tac- 
kle” includes any and all of the equipment or outfit 
used by the plaintiff in carrying on his work as a 
seaman,’* including the eyebolt.’* 
statute relating to the forfeiture of a vessel, a tug- 
boat towing a vessel is no part of the “tackle.”7° 


Phrase: “Tackle, apparel, and furniture.’’"® 
TAG.’7 Phrase: “Tag-day collection.”*§ 


TAGLIABUE.?® 
TAILAGIUM.®° 
TAIL, ESTATES.*! 


TAILINGS or TAILING PILE.°? 


TAILOR.*®? 


72. Century D. [quot Philadelphia 
roe R. Co. v. Berg, 274 F. 534, 536, 
qe 


73. Philadelphia & R. R. Co. v. 
‘Berg, supra. 

74  #jPhiladelphia & R. R. Co. v. 
‘Berg, supra. 

75. The Dolphin, 3 F.(2d) 1, 2. 

76. The Dolphin, supra, 

77. Tagging fertilizer see Agricul- 
‘ture § 33. 


“Tin tag’ or “wood tag” as trade 
‘mark see Trade-Marks, Trade-Names, 
and Unfair Competition [38 Cyc 719]. 


7&8 Sheppard v. Bradshaw, 50 Ont. 
‘L. 626, 64 Dom.L.R. 624, 625 (a means 
-of providing funds, of collecting mon- 
-ey from the public). 


79. See State v. Boylan, 65 A. 595, 
‘596, 79 Conn. 463 (according to the 
evidence, the name of a cup for test- 
ing the inflammability of kerosene 
oil). 

80... 

81. 

$2. 


‘83. 


See Tallagium post. 

See Estates §§ 43-58. 

‘See Mines and Minerals § 106. 
See Tailoress post. 


84 Standard D. [quot Hashim v. 
Posadas, 48 Philippine 764, 767]. 


85. Standard D. [quot Hashim v. 
Posadas, supra]. 


[a] “Clothier” compared.—‘‘Cloth- 
ier” and “tailor” are almost synony- 
mous, but in the ordinary acceptation 
of the word, a tailor is one who makes 
clothes to order. Hashim v. Posadas, 
48 Philippine 764, 767, 768. 


86. See infra note 87. 


87. See Southern Travelers’ Ass’n 
v. Boyd, (Tex.Civ.App.) 1 S.W.(2d) 
446, 448 (‘The association contends 
that a tailor, as defined by Mr. Web- 
ster, is ‘one whose occupation is to 
cut out and make men’s or women’s 
-outer garments.’ . In the clas- 
sification given in the ‘Health and 
Underwriters’ Manual’ un- 
der the heading ‘Tailor,’ the associa- 
tion defines the duties of tailor, and 
among those named are ‘cleaner and 
presser’ and ‘cutter’—thus recogniz- 
ing the duties of that occupation’’). 


_ 88. Magid v. Tannenbaum, 149 N. 
Y.S. 445, 164 App.Div. 142 (a busi- 
mess consisting of cutting, making, 
and trimming garments for merchant 
tailors in different parts of the Unit- 
ed States). 


One who makes or repairs: men’s 
outer garments, or makes cloaks, heavy close-fitting 


TACKLE—TAKE 


As used in an 


“eutter.’’87 
As used in a 


“rae 


gowns, ete., for women;** usually restricted to one 
who makes clothes to order.®? 
been applied to a “cleaner and presser”** and a 


“Tailor” has also 


Phrase: “Tailors to the trade.788/ 
TAILORESS.*° 
TAKE.°®® [§ 1] A. InGeneral. “Take” has many 


shades of meaning;®1 the precise meaning which 


it is to bear in any case depends upon the subject 


with respect to which it is used.®? In one sense the 
word has been defined as meaning to acquire ;°? to 
assume ownership;®* to deprive one of possession 


of ;°® to gain control or possession of in any way; 


-96 


to gain or receive into possession ;°®? to get into one’s 
possession or power;°® to grasp;°® to lay hold of;* 


to obtain;? to procure;* : 
what is offered;® to seize;° and to seize with hands 
In other senses, the word may sig- 


or otherwise.” 


89. See Southern Travelers’ Ass’n 
v. Boyd, (Tex.Civ.App.) 1 S.W.(2d) 
446 (a woman altering and pressing 
clothing is properly classified as a 
‘tailoress” in an application for in- 
surance). 


“Tailor” ante. 
90. See also Taker post. 


“Take” as imputation of larceny see 
Libel and Slander § 140. 

Right to take property: 
Aliens § 28 text and note 66. 
Constitutional Law §§ 459-466. 
Eminent Domain 20 C.J. p 501. 


Take poison see Accident Insurance 
2 133-138; Homicide § 160 note 87 


91. Hallenbeck v. Getz, 28 A. 519, 
63 Conn. 385, 388. 


[a] “In popular phrase,’ it has 
Over One hundred different applica- 
Hone. Com. v. Walker, 34 Pa.Super. 

al Ors : 


22. Hallenbeck v. Getz, 28 A. 519, 
520, 63 Conn. 385, 388. 


93. Hallenbeck vy. Getz, supraj; 
Kimbell Trust & Savings Bank v. 
Hartford Accident & Indemnity Co., 
164 N.E. 661, 662, 333 Ill. 318. 


“Acquire” 1 C.J. p 908. 


94. Black L. D. [quot City of Dur- 
ham v. Wright, 130 S.E. 161, 163, 190 
N.C. 568]. 


95. Black L. D. [quot City of Dur- 
ham v. Wright, supra]. 


96. Webster Int. D. [quot Butler 
Se inet 142, S.W. 287, 290, 238 Mo. 


97. Black L. D. [quot City of Dur- 
ham y. Wright, 130 S.E. 161, 163, 190 
N.C. 568). 


98. Hallenbeck v. Getz, 28 A. 519, 
63 Conn. 385, 388; Kimbell Trust & 
Savings Bank y. Hartford Accident & 
a Co., 164 N.B, 661, 662, 333 
Ely" 318. 


99. Webster Int. D. [quot Butler 
era 142 S.W. 287, 290, 238 Mo. 


1. Black L. D. [quot Wulzen vy. 
San Francisco, 35 P. 353, 101 Cal, 15, 
25, 40 Am.S.R, 17; City of Durham 
v. Wright, 1380 S.E. 161, 168, 190 N.C. 
568]; Webster Int. D. [quot Butler 
v. Imhoff, 142 S.W. 287, 290, 288 Mo. 
584]; State v. Hromadko, 99 N.W. 
560, 123 Iowa 665, 666 (“in the active 


to receive;* to receive 


sense’’). 


2. Hallenbeck v. Getz, 28 A. 519, 
520, 63 Conn. 385, 388; Kimbell Trust 
& Savings Bank v. Hartford Accident 
& Indemnity Co., 164 N.E. 661, 662, 
333. Ill. 318. 


{a] “Obtain” distinguished.—AIl- 
though “obtain” and “take”? may in a 
sense be interchangeable, ‘‘take,”’ as 
applied to the offense of theft, in com- 
mon language, does not have the same 
significance as ‘“‘obtain;” “obtain”? em- 
braces many ways of acquiring prop- 
erty not suggested by “take.” Allen 
v. State, 262 S.W. 502, 503, 97 Tex.Cr. 
467. “Obtain” 46 C.J. p 891. 


3. Hallenbeck v. Getz, 28 A. 519, 
520, 63 Conn. 385, 388; Kimbell Trust 
& Savings Bank vy. Hartford Accident 
& Indemnity Co., 164 N.E. 661, 662, 
333 Ill. 318. 


“Procure” 50 C.J. p 626. 


4 Tallassee Falls Mfg. Co. v. Tal- 
lapoosa County, 48 So. 354, 158 Ala. 
263, 268. See Johnston v. Schwenck, 
124 N.E. 61, 63, 99 OhioSt. 59, 8 A.L.R. 
Tey (‘to take a thing is to receive 
it’). : 

[a] In a statute (1) relating to 
pawnbrokers, forbidding them to take 
unlawful interest, the pawnbroker, in 
order to be liable to the penalty, must 
take the interest in such a manner 
that he gets it into his possession, he 
must take it in the sense of receiving 
it; merely asking for the forbidden 
rate of interest, or demanding it, or 
charging it on an account book is not 
enough. Hallenbeck y. Getz, 28 A. 
519, 63 Conn. 385, 388. (2) As used in 
a statute relating to tolls at turnpike 
gates, “take’? denotes no more than 
“receive,” without any notion of 
force or compulsion. Stamp vy. Sweet-_ 
and) 'S Ors sg sot. ; 


“Receive” compared see Receive § 1 


text and note 13. 


“Receiving” distinguished see 
duction § 6 note 39 [b]. 


5. Hamilton v. Com., 3 Penr.&W. 
(Pa.) 142, 148 (‘to ‘take’ a bride’), 


6. Black L. D. [quot City of Dur- 
ham v. Wright, 130 S.E. 161, 163, 190 


N.C. 568]; Webster Int. D. [quot But-— 
ler v. Imhoff, 142 S.W. 287, 290, 238 — 


Mo. 584]. 
“Seize” 57 C.J. p 97. 
7. State v. Hromadko, 


sense’). 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


ry 


Ab- oi 


99 N.W. 560, 
561, 123 Iowa 665, 666 (“in the active _ 


ee | 


ey 


TAKE - 


nify to carry, convey, or transport;® to eat as food, 
or to swallow;® to be entitled to;*° to go, to move 
or direct the course or to proceed;!1 and to retract 
or revoke.1?, Some meanings of “take” imply force, 
and some-do not.18 


In its common acceptation’the word “take,” when 
used with reference to physical objects, means a 
physical change of an object from the possession of 
one person to the possession of the taker;1* to take 
an article signifies merely to lay hold of, grasp, or 
seize 1t with the hands or otherwise. 


Applied to land, “take” implies to assume owner- 
ship ; to deprive one of the possession; to gain or 
receive into possession; and to seize.1% 


As used in precepts and writs by which a sheriff 
or other officer is commanded to arrest the body, 
“take” is a technical word synonymous with “ar- 
rest.”’17 


In an abduction statute,1® “take” means to seize, 
lay hold of, or catch, or to obtain possession by force 
or artifice, to get the eustody or control of, or to 


8. Hamilton vy. Com., 8 Penr.&W. 
(Pa.) 142, 148. § 


18. 
“Carry” 10 C.J. p 1240. note 38 
“Convey” 138 C.J. p 898. 19. 


“Transport” 38 C.J. p 946.° 


9. Webster D. [quot Maryland| 20. Sagory 
Casualty Co. v. Hudgins, 76 S.W. 745,| (N-Y.) 466, 493. 
97. Tex.’ 124, 128, 104 Am.S.R. 857, 64] 93. 


L.R.A. 349, 1 Ann.Cas. 252. 


10. In re Bock, 211 N.Y.S, 621, 622, 
125 Misc. 653 [cit Bouvier L. D.]. 


11. Webster D. [quot State v. 
Sg ppson, 22 S.W. 463, 115 Mo. 480, 
93]. : 


“Go” 28 C.J. p 711. 


22. 


: 23. 


“Arrest” see Arrest § 1. 
See Abduction § 6 text and 


State v. Hromadko, 
560, 123 Iowa 665, 666. 


v. Dubois, 3 Sandf.Ch. 


Tallassee Falls Mfg. Co. 
Commissioners’ Court of Tallapoosa 
County, 48 So. 354, 356, 158 Ala. 263. 


mest to take tolls see Bridges §§ 
Marshall v. 
1024, 89 Me. 87, 90, 56 Am.S.R. 392. 
See People v. Ball, 


[60 C.J.] 1209 


reduce to one’s power of will.19 


One who agrees “to take” a thing, which is the 
subject of price or compensation, ex vi termini, 
agrees to pay for such thing the price attached or 
whatever it is worth.?° 


Right to “take” tolls cannot, except by a strained 
construction, imply the power to prescribe tolls.?+ 


Used of a shipmaster in the expression that he 
“takes” a vessel on shares, the statement implies 
that he fully controls the management of the ves- 


2 


sel for the time being.?? 


Compared with other terms. As variously used, 
in statutes and otherwise, “take” has been compared 
with “drive,”?° “inherit,”?4 and “steal;”?> held to be 
synonymous with “apprehend,”?® “be necessary,’?? 
and “require;”28 equivalent to “subscribe,”’?® and 
distinguished from “retain,”®° “solicit,’’31 “receiy- 
ing,’’3? and “allowing.” 


Phrases: “Privilege to take water,’’?* “such of- 
ficer shall take from the party contracted with a 
bond,’’5> “take a fee,”*® “take affidavits,’37 “take 


“Require” 54 C.J. p 690. 


29. See State ex rel. Gott v. Fi- 
delity» & Deposit Co. of Baltimore, 
Md.,' 298 S.W. 838, 90, 317 Mo. 1078 
(as used in statutes relating to the 
oath of certain judges, ‘take’ and 
“subscribe” are used interchangeably, 
with the same meaning). 


Vv. “Subscribe” ante. 


30. See United States v. Nord 
Deutscher Lloyd, 186 F. 391, 395 
(“Now the indictment squarely al- 
leges that the defendant retains the 
rubles as security for the deportation 
charges, and that . . . raises the 
single question whether to ‘retain’ 
the security is to ‘take’ it under the 
act. Granting that retaining presup- 


99 N.W. 


Boardman, 85 A. 


(Cal. App.) 


“Proceed” 50 C.J. p 426. 


12. Webster New Int. D. [quot 
Dimock State Bank v. Boehnen, 190 
N.W. 485, 46 S.D. 50] (‘as to take 
back one’s promise’’). 3 


“Revoke” 54 C.J. p 772. 


13. Hamilton v. Com., 3 Penr.& 
Watts (Pa.) 142, 148 (‘ ‘take’ does 
sometimes mean ‘arrest,’ which, when 
applied to a person, conveys necessa- 
rily the idea of force’). See Com. v. 

| Walker, 34 Pa.Super. 14, 16(‘‘A for- 
tress may be taken by force, and that 
is the usual significance of the word, 
but its taking will be none the less 
complete if by craft or strategy; so 
in the use of the word in the act of 
assembly under consideration [relat- 
ing to taking a woman child for the 
purpose of prostitution], the taking 
may be by force and against the will 
of the person taken, but. . ,_ the 
taking may be by artifice, cajolery, 
craft, persuasion, or promises, or by 
the purely voluntary surrender of the 
person taken’). See also Stamp v. 
Sweetland, 8 Q.B. 18, 21, 55 H.C.L. 13. 


14. Kimbell Trust & Savings Bank 
vy. Hartford Accident & Indemnity 
Co., 164 N.E. 661, 662, 333 Ill. 318, 


15. Gettinger v. State, 14 N.W. 403, 
404, 13 Neb. 308 [quot State v. Cham- 
bers, 22 W.Va. 779, 789, 46 Am.R. 
550, and [cit Webster D.]. 


16. Black L. D. [quot Wulzen v. 
‘San Francisco, 35 P. 353, 101 Cal. 15, 
25, 40 Am.S.R. 17]. 

17. Com. v. Hall, 9 Gray (Mass.) 


262, 267, 69 Am.D. 285. See also Ap- 
prehend 4 C.J. p 1410 note 20 [b]. 


265 P. 890, 891 (construing a penal act 
to apply to taking possession of an 
automobile without necessarily driv- 
ing it, “ordinarily the words ‘take’ 
and ‘drive’ would not be synonymous. 
But, in the case of an automobile, it 
cannot be said that one can drive that 
species of vehicle without first tak- 
ing possession of it’). 


“Drive” 19 C.J. p 764. 


24. See Inherit 31 C.J. p 1198 text 
and note 83. But see Barmore vy. Dar- 
ragh, (Tex.Civ-App.) 231 S.W. 472, 


478 (“the respective meanings of the 


two words are different and in legal] 


effect in irreconcilable conflict. ‘In- 
herit’ is a word of limitation; ‘take’ 
is a word of purchase. A testator 
can direct who shall ‘take’ an estate; 
but he cannot say who shall ‘inher- 
ite) bovis é d 
25. See Stone v. Stevens, 12 Conn. 
219, 229, 30 Am.D. 611 (“To ‘take’ 
an article from another, and to ‘steal’ 
it, are not necessarily synonymous 
expressions’); Hunt y. State, 229 S. 
W. 869, 871, 89 Tex.Cr. 89 (“A person 


may ‘take’ without stealing, but he 
cannot ‘steal’ without taking’). See 
also Rex v. Mallinson, 2 Burr. 679, 


682, 97 Reprint 509 (in a statute re- 
lating to fish, “taking and killing,” in 
the intention of the statute, mean 
“stealing’’). 


“Steal” ante. 


26. See Apprehend 4 C.J. p 1410 
note 20 [b]. 


27. King v. Kent, 29 Ala. 542, 555. 
28. King v. Kent, supra [cit Web- 
ster D.]. 


poses some form of previous accept- 
ance, and that any kind of acceptance 
is a taking, the real point is that the 
taking is over when the taker has got 
possession of the thing taken. His_ 
subsequent retention is in no sense 
a continuous repetition of his origi- 
nal taking, and it is only to abuse 
words to say so’). See also “Retain” 
54 C.J. p 738 note 57 [b]. 


See Solicit § 1 text and note 


See Abduction § 6 note 39 [b]. 
83. See Abduction § 6 note 39 [b]. 


34 Cram v. Chase, 85 A. 642, 644, 
35 R.1. 98, 107, 48 L.R.A.N.S. 824 (as 
used in a deed, ‘it is difficult to find 
an expression of more general sig- 
nificance. It will not be denied that 
water may be ‘taken’ by a pipe and 
pump as effectually as by a bucket 
and barrel; so that there is nothing 
in the significance of the word ‘take’ 
which of itself imports any limitation 
as to the method of taking’’). 


35. American Bonding Co. of Bal- 
timore vy. Dickey, 88 P. 66, 68, 69, 74, 
Kan. 7 ou. 


sé. Auer v. Brown, 98 N.W. 966, 
969, 121 Wis. 115. : 


37. Wilkowski v. Halle, 37 Ga. 678, 
681, 95 Am.D, 374 [cit Moultrie Lum- 
ber Co. v. Jenkins, 49 S.E. 678, 121 Ga. 
721 (“takxe”’ construed to mean that 


an attorney cannot administer an oath 


to his client)] (‘‘the technical mean- 
ing of the phrase [as uSed in a stat- 
ute providing that attorneys cannot 
take affidavits required of their cli- 
ents ae. refers to the certify- 


1210 [60 C.J.] 


affirmative action,”®* “take an appeal,”®® “take and 
carry away,”*? “take and hold,”** “take and_sub- 
scribe,”*? “take any steps,”** “take care of, Ble 
care of and oversee,”*® “take care of your account, 

. I 
. “take control of the marketing,’** “take effect,”*® 
“take effect at my death,”’*® “take effect from and 
after the death of her husband,”®® “take effect in 
possession or enjoyment,”®! “take entire charge,”>? 
“take good care in every way,’®? “take his own 
life,”®* “take into consideration,”®> “take measures 


. ing 


or qualifying parties to affida- 
vits’’). 
38. American Trust Co. v. Life Ins. 


Co. of Virginia, 92 S.E. 706, 711, 173 
N.C. 558. 


39. Nessans v. Colomes, 68 So. 
122, 186 La. 1051 (to procure, or to 
obtain, an appeal). 


40.. Hamilton v. Com., 3 Penr.&W. 
(Pa.) 142, 148 (does not necessarily 
imply force and violence). 


41. McCoy v. Houck, 99 N.E. 97, 
100, 180 Ind. 634 (as used in a will, 
relating to a trustee, “words common- 
ly used, and sufficient to imply, if not 
create, a title, and not mere posses- 
sion’’). 

42. State ex rel. Gott v. Fidelity 
& Deposit Co. of Baltimore, Md., 298 
S.W. 83, 90, 317 Mo. 1078. 


43. South Porto Rico Sugar Co. v. 
Treasurer of Porto Rico, 26 Porto Ri- 
co 446, 452 [cit Century D.; Webster 
New Int. D.] [foll West India Oil Co. 
v. Treasurer of Porto Rico, 26 Porto 
Rico 457; Central Aguirre Co. vy. 
Treasurer of Porto Rico, 26 Porto Ri- 
co 456; Russell & Company, Ltd. v. 
Treasurer of Porto Rico, 26 Porto 
Rico 456; Crehore v. Treasurer of 
Porto Rico, 26 Porto Rico 455; En- 
senada Estates, Inc. v. Treasurer of 
Porto Rico, 26 Porto Rico 455; For- 
tuna Estates v. Treasurer of Porto 
Rico, 26 Porto Rico 454] (a most gen- 
eral way of expressing any kind of 
action to collect; ‘“‘to take steps” is 
equivalent to take action, to move in 
the-matter). 


44, Ballenger v. Ballenger, 94 So. 
127, 208 Ala. 147 (in a conveyance, 
used in its ordinary acceptation as 
applicable to the condition, degree, 
and circumstances in life of the par- 
ties contracting). See also Care § 1 
text and note 77. 


“Maintain, support, and take care 
of” see Care § 1 text and note 73. 


“Support and take care of” see Care 
~§ 1 text and note 76; Support ante p 
1173 text and note 29. 


45. Treat v. Peck, 5 Conn. 280, 284 
(in a statute relating to the appoint- 
ment of a conservator to take care of 
idiots and their estates, the operative 
words, defining the authority of the 
conservator; ‘‘to take care of” mak- 
ing it his duty to assume the requisite 
charge, “in order to the preservation 
and profit of the estate’’). 


“Oversee” 46 C.J. p 1162. 


46. Scranton Mercantile Co. vy. E. 
Schneider & Co., 260 S.W. 426, 427, 
163 Ark. 536 (as used in a letter, ‘“‘to 
pay your account;” the words are not 
hy eas of any other interpreta- 
tion). 


47. Committee of Direction of 
Fruit Marketing v. Collins, 36 Austr. 
C.Iu.R. 410, 419, 420 (per Isaacs, J., 
a eomposite phrase; as used in a 
statute relating to the marketing of 
fruit, “take control” does not mean 
“take possession” or ‘‘personally per- 
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form’; taken altogether, the phrase 
is “a compendious expression of the 
function of the Committee in estab- 
lishing governmental rules, for the 
benefit of consumers, to be complied 
with by: producers and intermedia- 
ries between them and the consum- 
ers, and also the further function 
of assisting the producers on the 
way’’). 


48. Miller v. Oliver, 202 P. 168, 
171, 54 Cal.App. 495 (as used in a 
statute relating to a remainder on an 
estate for life, or for years, the 
phrase means to become operative or 
executed; it implies not only a vest- 
ed interest in the property but a pres- 
ent right of enjoyment). See Austin 
v. Mutual Reserve Fund Life Ass’n, 
132 F. 555, 559 (‘shall not take ef- 
fect’); Belcher vy. Phelps, 144 A. 659, 
109-Gonne 75/h3) T40C the legacy... sus 
shall take effect,” as used in a will, 
the equivalent of the legacy shall 
vest). 


[a] “Executed” synonymous or 
equivalent.—Jones v. Habersham, 2 
S:Ct, 336, 107° UiS. 174,176, 27° Ta.Wds 
401 (as used in a will). “Executed” 
see Execution 23 C.J. p 278. 


“Be in force,” “go into operation” 
equivalent see Be 7 C.J. p 1015 note 
53 [b]. 


49. West v. Wright, 41 S.E. 602, 
115 Ga. 277, 278 [quot Nolan v. Ot- 
ney;, 89 2... 690; 691, 75. Kan. .311,. 9 
L.R.A.N.S. 317] (in an instrument, in 
the form of a deed, “may well be con- 
strued as merely designed to post- 
pone possession or enjoyment by the 
grantee till after the death of the 
grantor’’). 


50. Mower y. Sanford, 57 A. 119, 
120, 76 Conn. 504, 683 L.R.A. 625, 100 
Am.S.R. 1008 (in an antenuptial agree- 
ment, the words ‘“‘do not describe the 
time of .the payment, but the event 
which brings the annuity into exist- 
poey the time from which it begins to 
run’’). 


51. Sargent vy. White, 50 F.(2d) 
410, 411; Burnet y. Pacific Southwest 
Trust, etce., Bank, 45 F.(2d) 778, 777. 


52. Seymour v. Warren, 71 N.E. 
260,4 179 ONY... 1, be 


53. Zimmerman y. Archer, (Sask.) 
Pate aia 399, [1922] 2 West.Wkly. 


54. Supreme Commandery K. of G. 
R. v. Ainsworth, 71 Ala. 436, 448, 46 
Am.R. 332 (“commit suicide,” ‘death 
by suicide,” “death by his own act” 
equivalent expressions); Dickerson 
v. Northwestern Mut. Life Ins. Co., 65 
N.E. 694, 696, 200 Ill. 270 (‘‘suicide,” 
“to die by his own hand,” or “by his 
own act,’ “to take his own life’ all 
mean the same thing and convey the 
idea of voluntary, intentional self- 


destruction). See also Life Insur- 
ance § 303. 
55. Babb v. Carver, 7 Wis. 124, 126 


(“The notice is not that they would 
there decide upon the petition, but 
would take it into consideration, or 


for the formation of a company,”°* “take off a 
run,”®? “take one such wild deer,”*®* “take OveR eS 
“take possession of,” 
the place thereof,”*? “take the same estate that 
person whose issue they are would have taken,’ 
“take up,°* “take up,a domicile, abode, dwelling 
place, or habitation out of this state,”°° “take upon 
himself to act as such,’°* “take upon themselves 
the liability for the maintenance and repair of . . . 
the said highway,’’*? and “take up the note;”’** also 


“take stealthily,”®* “take 
the 
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deliberate upon it. This they might 
do without even deciding upon the ap- 
plication’’). 


56. Cooke y. Barr, 39 Conn. 296, 
304, 
57. Ellison v. State, 295 S.W. 622, 


623, 107 Tex.Cr. 165 (an expression 
not one of common understanding; 
according to a witness, “a run of 
shinny”). ; 


58. People v. Blood, 207 N.Y.S. 210, 
124 Mise. 196, 197. 


59. New York Trust Co. v. Farm- 
ers’ Irr, Dist., 280 F. 785, 795, 796 (as 
used in a proposal, by bondholders, 
the primary meaning of the words is 
“to-assume control and management 
of;’ “it will hardly be contended that 
the words ever are or could be used 
for the purpose of conveying title’’). 


60. People v. Smith, 182 N.W. 64, 
65, 213 Mich. 351.° 


61. Roach y. State, 214 P. 563, 564, 
23 Okl1LCr. 280 (the words ‘clearly 
indicate that ‘the taking was done 
without the consent of the owner’’). 


62. Town of New London y. Davis, 
BOVCAT 369; oro5 ho. INNS Coser iis 


63. Tilton y. Tilton, 82 N.E. 704, 
196 Mass. 562. 


64. Dilenbeck v. Herrold, (Iowa) 
164 N.W. 869, 870 (“it is urged that 
the expression ‘take up’ has a well- 
defined meaning, which is to pay or 
discharge. Undoubtedly the language 
would bear such an interpretation. 
But we know of no hard and fast rule 
of definition which would forbid any 
other interpretation”). See dis op 
Somerville, J., in Ashville Sav. Bank 
v. Lee, 108 So. 335, 337, 214 Ala. 501, 
504 (of a note, to discharge its obli- 
gation to the holder); Hartzell v. Mc- 
Clurg, 74 N.W. 626, 54 Neb. 316, 318 
(of a note upon its dishonor, ‘‘to take 
up” is the language of business men, 
ordinary and concise; as used in 
pleading in an action by the indors- 
ers, the expression, liberally con- 
strued, means that the note, not paid 
when due, the indorsers paid the 
amount of it to the holder and that 
he surrendered it to them). 


65. Garrett v. Board of Registry, 
115 A. 594, 595, 189 Md. 390. 


66. United States v. Barnow, 36 S. 
Ctei19; 21, -2390 0.80 74, 27K oO hrEds 
155 (as used in a statute relating to 
the offense of falsely assuming or 
pretending to be an officer or em- 
ployee of the 'United States, the words. 
mean no more than to assume to act 
in the pretended character). 


' 67. In re Stamford and Warring- 
ton, [1911] 1 Ch. 648, 658. 


68. Bridges v. Phillips, 73 S.E. 423, 
10 Ga.App. 279 (the phrase does not | 
any more strongly imply that the debt 
evidenced by the note in question is: 
to be finally discharged than that the 
person “taking up” a note will as- 
sume the place of the original payee 
or holder, with the privilege in that 
event of being subrogated to all pre- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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PRE 


Se eee ae Ste ares 


“fraudulently takes away, or withdraws,”®® “takes 
eare of me till I die,”7° and “takes the property 
subject to any covenants that run with the land.”71 


[§ 2] B. Taken.72. In 


oer control.7? 
is equivalent to “cast.”74 


jured, destroyed, deprived of.7* 


as the words “render” or 
reference to a judgment.7® 


existent rights of the former holder). 


[a] “Pay the note” compared.— 
“Take up the note” and “‘pay the note” 
are synonymous in common parlance; 
in law there may be a distinction in 
the use of the terms; as, for in- 
stance, the statement that an indorser 
“took up” a paper does not mean that 
the note was absolutely paid; when 
the real maker of a paper “takes it 
up” he pays the note and extinguishes 
the liability of the accommodation 
indorser. McKenzie v. Smith, 89 S. 
EB. 1097, 1098, 18 Ga.App. 626.” 


°69. Martin v. United States, 168 
F. 198, 204, 93 C.C.A. 484 (as used in 
a statute relating to an officer who 
takes away or destroys certain rec- 
ords or documents, “takes away and 
withdraws’? must be construed with 
“destroys” to mean a taking away or 
withdrawal whereby some injury is 
intended, attempted, or inflicted, 
either upon the record or document 
withdrawn, or upon someone who has 
an interest in it or is entitled to use 
it in the public office where it is de- 
posited), 


70. La Rocque v. Martin, 176 N.E. 
734, 736, 344 Ill. 522 (as used in a 
will, the expression implies the ordi- 
nary care and attention that the 
testator had theretofore been receiv- 
ing as a member of the household). 


71. Soboloff v. Reeder, 8 Ont.W.N. 
40, 22 Dom.L.R. 770, 771. 


72. “Apprehended”’ synonymous 
see Apprehend 4 C.J. p 1410 note 20 
[b]. 

“Rendered” distinguished see Ren- 
der § 2 note 78 [a]. 


73. Kimbell Trust & Savings Bank 
v. Hartford Accident & Indemnity 
Co., 164 N.E. 661, 662, 333 Ill. 318; 
Jersey City v. Morris Canal, etc., Co., 
41 N.J.Law 66, 70.. 


{a] Thing is not “taken” unless 
such a change of status is effected. 
Kimbell Trust & Savings Bank _v. 
Hartford Accident & Indemnity Co., 
164 N.B. 661, 662, 333 Ill. 318; Jer- 
sey City v. Morris Canal, etc., Co., 
41 N.J.Liaw 66, 70 (‘In trespass, trov- 
er or replevin the ‘taking’ is not ac- 
complished until the goods are with- 
in the power or control of the defend- 
ant. 
only when the possession and control 
of the devisor has ceased’’). 


74. Pratley v. State ex rel. Camp- 
bell, 99 P. 1116, 1124, 17 Wyo. 371, 
401. 

75. Evansville, etc., R. Co. v. Dick, 
9 Ind. 433, 436. 

“Deprived” synonymous see De- 
prive 18 C.J. p 784 text and note 58. 

“Seized” see Seize § 3. 


76. Brownell v. Superior Court of 
Yolo County, 109 P. 91, 938, 157 Cal, 


its usual signification, 
. “taken” implies a transfer of possession, dominion, 
In connection with votes, the word 
As used in a constitution- 
al provision that property shall not be “taken” by 
law without just compensation, a proper construction 
of the word makes it synonymous with seized, in- 
In a statute relat- 
ing to judgments, “taken” is used in the same sense 
“rendition,” 


A ‘devisee’ takes under a will 


TAKE 


tery,”°> “taken 


used with 


[60 C.J.] 1211 


Phrases: “Condemned, appropriated, acquired, set 
apart, and taken for public use,”** “for property 
claimed to have been taken and impressed into the 
service of the United States,”"* “property taken and 
sold,”?® “seized or taken, 80 “taken as herein pro- 
vided, "81 “taken as true, hea “taken back,”8? “taken 
collateral security,”’+4 “taken in the act of adul- 


on execution,’®® “taken or re- 


served,”’? “taken out,’8§ “taken together,”®® “taken 
poRew Htaken up from the cireuit, or o be taken 
as ordered,”®? and “verdict be taken by the clerk.” 

[§ 3] C. Taking.°* 
“taking” is to seize, capture, lay hold of, or secure; 


The primary conception of 


but it is susceptible of a wider range of meaning 


703. 
“Render” .54 C.J. p 378. 
“Rendition” 54 C.J. p 379. 


_77. Wulzen v. San He panelsco. es iB 
3538, 356, ee Cal. 15, 40 Am.S.R. 


We TUL GS .fev.7 Irwin, 8 Sit: nee: 
127, U.S2 125,129, 32 L.Ed. 59) 23 CuCl. 
500 (in an act relating to claims for 
property taken in an_ expedition 
against the Mormons, the language 
used does not include allowances for 
losses due to detention and delay be- 
cause of the commanding officer’s re- 
fusal to permit the trains in question 
to proceed in advance of the troops). 


79. O’Pry v. United States, 51 Ct. 
Cl. Tid, 116: 


80. Brown v. United States Fideli- 
ty & Guaranty Co., 74 S.E. 868, 869, 70 
W.Va. 613. 


81. Pratley v. State ex rel. Camp- 
coe 99 PHj1116; 1124.5 17° Wyo» 871, 


82. State v. Brooks, 12 S.W. 633, 99 
Mo. 137, 143. (of admissions against 
interest by defendant in a criminal 
case, no more than that “they are 
presumed to be true,” or are conclu- 
sive, for the purposes of the case on 
hand). 


83. Reeves & Co. v. Watkins, (Ky.) 
89 S.W. 266, 267. 


84. Woodcock vy. Cochran, 153 P. 
273, 21 N.M. 76. 


85. -Gregory v. State, 94 S.W. 1041, 
1043, 50 Tex.Cr. 73, 77; Price v. State, 
18 Tex.App. 474, 481, 51 Am.R. 322 


86. Norton v. Reardon, 72 P. 861, 
863, 67 Kan. 302, 100 Am.S.R. 459. 


87. Brickett v. Minot, 7 Metce. 
(Mass.) 291, 294. 


88. Wilson v. Crooks, 52 F.(2d) 
692, 694 (of life insurance, under a 
statute rendering proceeds subject to 
tax, as construed by a regulation of 
the internal revenue department, if 
the premiums were paid by the dece- 
dent either directly or indirectly). 


‘89. St. Thomas First Nat. Bank v. 
Flath, 86 N.W. 867, 10 N.D. 281, 287. 


90. McPhail v. Cassady, 22 Ont.W. 
N. 226. 


91. Letson v. State, 68 S.E. 60, 61, 
7 Ga.App. 745. 


92. Excelsior Wrapper Co. v. Mes- 
singer, 93 N.W. 459, 116 Wis. 549, 555. 


93. Conti v. Alea, (N.J.Sup.) 153 A. 
636, 637; Folkner v. Hopkins, 126 A. 
633, 100 N.J.Law 189. 


94. Taking: 


“xpropriation’ synonymous see Ex- 
propriation 25 C.J. p 224 note 59 [a]. 


Imputation of larceny from use of see 
Libel and Slander § 140. 


In speaking of real property see Con- 
vert 13 C.J. p 891 note 9 [a]. 
Taking of: 

Acknowledgments 1 C\J. p 739 et seq. 

Affidavits 2 C.J. p 314 et seq. 


Appeal see Appeal and Error §§ 1032-— 
1087; Criminal Law 8§ 3362-3364. 


Bail 6 C.J. p 883 et seq. 


Bond, insufficient or defective, li- 
ability for see Sheriffs and Con- 
stables §§ 195, 446-451. 


Depositions 18 C.J. p 598 et seq. 
Fish 26 C.J. p 593-et seq. 
Game 27 C.J. p 941 et seq. 


Judgment, what constitutes under 
tae see Judgments § 487 note 
a]. 


Money from prostitutes see Prostitu- 
tion §§ 42-52. 


Motion pictures distinguished from 
manufacture of motion picture film 
see Manufactures § 19 note 98. 


Natural products of land see Adverse 
Possession §§ 20-29. 


Orders for liquor see Intoxicating 
Liquors § 233. 


Person: 
Abduction 1 C.J. p 281 et seq. 
Arrest 5 C.J. p 379 et seq. 
Executions §§ 1100-1221. 
Kidnapping 35 C.J. p 902 et seq. 

Property: ; 
Attachment 6 C.J. p 1 et seq. 
Capture and prize see War [40 Cyc 


\ 


347] 
Chattel Mortgages §§ 245-356. 
Constitutional Law §§ 988-1018, 


1036, 1042-1046. 
Contraband see War [40 Cyc 359]. 
Ejectment §§ 327-339. 
Eminent Domain 20 
seq. 
Executions 23 C.J. p 281 et seq. 
Larceny 36 C.J. p 721 et seq. 
Replevin 54 C.J. p 404 et seq. 
Robbery 54 C.J. p 1001 et seq. 
Sales §§ 1287-1308. 


Searches and Seizures 56 C.J. p 
1148 et seq. 


Sequestration 57 C.J. p 175 et seq. 
Sheriffs and Constables §§ 254-316. 
Trespass [38 Cyc 998]. 


Trover and Conversion [38 Cyc 
1997 et seq]. 


War [40 Cyc 332]. 


Waters and Watercourses [40 Cyc 
765]. 


Wills [40 Cye 1051}. 
Taking up animals see Animals §§ 
269-310. 


95. Shoen v. Baker, 287 P 233, 234, 
130 Kan. 630 [cit Webster I) 4. 


C.J. p 501 et 


( 


1212 [60 C.J.] TAKE—TALIS NON EST EADEM, NAM NULLUM SIMILE EST IDEM 


not limited to being obtained by force or superior 
power, as to choose, accept, or assume.°® 


Phrases: “Actual taking,’®? “a taking over,”°® 
“detention or taking and withholding,’®® “fraudu- 
lent taking,’ “taking an account of stock,”? “tak- 
ing away,”? “taking by force,”* “taking cogni- 
zance,”® “taking down the testimony,”® “taking his 
own life,”? “taking of a promissory note or other 


° 


vice for taking up or rolling the completed fabric 
upon an intermittingly moving roller or cloth beam.** 


TALC.24 A mineral, composed chiefly of silica, 
magnesia, and water;?® a mineral compound, not 
an article of food, known as hydrated silicate of. 
magnesia.”® 


TALES.?7 


evidence of indebtedness,’”’* “taking of evidence,’® TALES JUROR. A juror added to a deficient 


“taking office,”’?° “taking orders,”!! “taking or driv- 


an appeal.”1¢ 


TAKENOKO. Bamboo sprouts.?7 


TAKER.'® As used in a conservation act relating 
to deer, the person who has killed the deer.*® 


Phrases: “First taker,”?° and “taker for value.’’?+ 
‘ TAKE-UP. In looms?” for weaving cloth, a de- 


[a] “Actual seizure” equivalent.— 
Butler v. Imhoff, 142 S.W. 287, 290, 
238 Mo. 584 (as used in statutory 
provisions relating to executions). 


“Actual seizure’ see Actual 1 C.J. 
p 1182 text and note 76. 


{b] “Catching” equivalent.—Far- 
ey v. Welch, [1929] 1 K.B. 388, 393 
‘(per Avory, J., as used in a statute re- 
lating to the taking of pigeons). 
“Cateh” 11°C.J. p 32. 


[c] “Stealing” not synonymous.— 
Louisville & N. R. Co. v. Malone, 76 
So. 296, 297, 200 Ala. 380. 


As meaning to seize, lay hold of, or 
catch see Abduction § 6 text and note 
38. 


96. Shoen v. Baker, 287 P. 233, 
234, 130 Kan. 630. 


[a] “Acquiring,’ “holding” dis- 
tinguished.—Lehman v. State ex rel 
Miller, 88 N.E. 365, 367, 45 Ind.App. 
330 (construing statutes relating to 
aliens). eA cquire! v1 C.a! py 908. 
‘“Holding’”’ see Hold § 4. 


As implying some persuasive in- 
Coecea see Abduction § 6 note 42 
[a]. 


97. See Actual 1 C.J. p 1182 text 
and note 79. 


98. Knight v. First Nat. Bank, 281 
F. 968, 972. 


99. Tittle v. Kennedy, 50 S.E. 544, 
546, 71 S.C. 1, 4 Ann.Cas. 68. 


. di. Allen v. State, 262 S.W. 502, 508, 
97 Tex.Cr. 467. 


2. Kipp v. Laun, 131 N.W. 418, 422, 
146 Wis. 591 (‘fa very common ex- 
pression used to denote the ascer- 
tainment and valuation of items in an 
inventory’’). 


3. King v. Hanson, 99 N.W, 1085, 
1089, 13 N.D. 85 (‘“abduction” equiv- 


alent). ‘‘Abduction” see Abduction 
$1. 
4 North Bridgewater Second 


Cong. Soc. v. Howard, 16 Pick. (Mass.) 
206, 209. 


5. Sherrod v, State, 72 So. 540, 542, 
197 Ala, 286. 


ing,”!? “taking poison,”!® “taking the bail,”** “tak- 
ing up,”!® and “which motion day must be within 
the thirty days allowed by the statute for taking 


FUNDIT.*°:: . 


panel so as to supply the deficiency.?® . 
TALESMAN.?® 
TALIS CERTITUDO CERTITUDINEM CON- 


TALIS INTERPRETATIO SEMPER FIENDA 


UM.?1 


ante. 
7. See Suicide § 1. 
8. Union High School Dist. No. 


400 of Whatcom County v. Pacific 
Northwest Const. Co., 269 P. 809, 148 
Wash. 594, 601. 


ie Doyle v. State, (Okl1.Cr.) 281 P. 


‘10. State v. Blake, 169 N.E. 599, 
600, 121 OhioSt. 511 (as used in a 
statute relating to officers, ‘‘entering 
upon the duties of his office’). 


11. In re Abel, 77 P. 621, 10 Idaho 
288, 291. 


12. People v. Ball, (Cal.App.) 265 
P1890, 891. 


13. Travelers’ Ins. Co. v, Dunlap, 
43 N.E. 765, 160 Ill. 642, 645, 52 Am.S. 
R355, 


[a] “Taking of poison.’”’—Hill v. 
Hartford Acc. Ins. Co., 22 Hun (N.Y.) 
187,189. 


14. Clatsop County v. Wuopio, 186 
P. 547, 548, 95 Or. 30 (the final ac- 
ceptance and approval of it ‘by the 
eourt). 


15. Cochran v. State, 35 S.W. 968, 
36° Tex-Ore 115; "147 (“takine= up an 
animal, such as a horse, ete., in Tex- 
as, among stockmen, has a well de- 
fined meaning, and “‘apprehends that 
the animal is running loose on the 
range’), See Jaquith v. Royce, 42 
Iowa 406, 411 (“taking up” a cow nec- 
scrskeclvaet includes the idea of confining 
her). 


16. In re Foster Constr. Corp., 49 
F.(2d) 218, 214. 


17. Nippon Co, v. U. S., 12 Ct.Cust. 
App. 548 (“These are the young 
sprouts of the wild bamboo that 
grows in all parts of Japan. If left 
alone the sprouts grow into trees 
which are devoted to a variety of non- 
food uses. The young sprouts, how- 
ever, are tender and edible and are 
gathered for food purposes”), 


“Bamboo” 6 C.J. p 1175. 
18. See Take ante. 


19. People v. Blood, 207 N.Y.S. 210, 
124 Misc. 196, 197 (‘‘the taker, as used 


6. Henderson v. Parry, 98 Ga. 775, | here, may also, perhaps, include any 


“1 S.E. 144, 


See also Stenographers 'one in the immediate party of the 


EST, UT EVITETUR ABSURDUM, ET INCON- 
VENIENS, ET NE JUDICIUM SIT ILLUSORI- 


TALIS NON EST EADEM, NAM NULLUM SIM- 
ILE EST IDEM.*? 


killer’), 


20. See First 26-:C.J, p 591 text and 
note 71. 


21. Hinkley Co. v. Gerlinger Elec- 
tric Steel Casting Co., 227 N.W. 308, 
311, 200 Wis. 48 [cit 5 Uniform L. 
Annot. pp 228, 229] (a transferee of 
a negotiable instrument given as col- 
lateral security). 


22. “oom” 38 C.J. p 242. 


23. Holmes v. Plainville Mfg. Co. 
9 F. 757, 758, 20 Blatchf, 123. 


24. See Customs Duties § 30 notes 
37 [b], 57 [ec]. 


25. Jenkins v. Johnson, 13 F.Cas. 
No. 7,271, 9 Blatchf. 516. 


26. 'United States v. R. C. Boeckel 
& Co., 221 F. 885, 886. 


27. See Juries § 270 note 72 [a]. 


28. Bouvier L. D. [quot Louisville, 
etc., R. Co. v. Mask, 2 So. 360, 64 Miss. 
738, 744]. 


[a] “Regular” jurors compared.— 
“There is a distinction between ‘regu- 
lar’ jurors and ‘tales’ jurors; but both 
‘regular’ and ‘tales’ jurors are, in the 
sense of thé law, ‘petit jurors’ when 
they are selected and summoned to 
serve on a petit jury.” State v. Mc- 
Crystol, 9 So. 922, 48 La.Ann. 907, 
918. Petit jury see Juries § 2. Regu- 
lar panel see Juries §§ 226-248, 


29. See Juries §§ 270-282. 


30. A maxim meaning “An over- 
nice pretence of certainty is the en- 
emy of legal certainty, and is abhor- 
rent to the law.” Morgan Leg. Max. 
(cit Broom Leg. Max.]. 


31. A maxim meaning “Interpre- 
tation is always to be made in such a 
manner that what is absurd and in-. 
convenient is to be avoided, lest the - 
judgment be illusory.” Peloubet Leg. ' 
Max. [cit Woods’ Case, 1 Coke 40b, 
52a, 76 Reprint 89]. 


[a] Applied in Jackson v. Hogan, 
3 Bro.P.C. 388, 402, 1 Reprint 1387. 


32. A maxim meaning “What is _ 


like is not the same, for nothing simi- 
lar is the same.” Bouvier L. D. [cit 
Gerard v. Dickinson, 4 Coke 18a, 18b, 
76 Reprint 903]. 


For later cases, developmeuts and changes in the law see Annotations, same title and section number, 


f 


Wee ‘brea 


TALIS.RES, VEL TALE RECTUM, QUA VEL 
QUOD NON EST IN HOMINE ADTUNC SUPER- 
STITE SED TANTUMMODO EST ET CONSISTIT 
IN CONSIDERATIONE ET INTELLIGENTIA 
LEGIS, ET QUOD ALII DIXERUNT TALEM REM 
VEL TALE RECTUM FORE IN NUBIBUS.?3 


TALK. Phrases: “An opportunity and a reason- 
able time to talk with a friend and an attorney;’’?4 
“cross talk;”*> and “talk shop;’’* also “talked 


with.”’37 


_ TALLAGIUM or TAILAGIUM.*® A general word 
including all subsidies, taxes, tenths, fifteenths, im- 
positions, or other burdens put or set upon any 
man.°° 


TALLIAGE.*® Burdens, charges, or impositions, 
put or set upon persons or property for public uses.*1 


TALLIES OF LOAN.+42 
TALLOW.‘ 


TAMEN ALIQUANDO PER SE NON SIT MAL- 
ies SI SIT MALI EXEMPLI, NON EST FACIEN- 
UM.+*+ 


TALIS RES, VEL TALE RECTUM, ETC—TANGIBLE 


[60 C.J.] 1213 


FACIE JUSTA VIDETUR TAMEN INIQUE NO-. 
CEAT.#® 


TAMEN LEX GENERALITER LOQUITUR RE- 
STRINGENDA EST, UT CESSANTE RATIONE 
ET IPSA CESSAT.+¢ 


TAMMANY. A word formerly in very bad odor,. 
especially in New York.*? 


TAMPER.‘® In a criminal statute the word has. 
the limited meaning of improper interference.*® 


Phrases: “In any manner tamper with,’®° and 
“tampering with a witness.’’51 


TANGIBLE.®2 Capable of being possessed or 
realized; readily apprehensible by the mind; real;. 
substantial; evident.5 


Tangible property.°4 That which may be felt or 
touched.®® It must necessarily be corporeal, but it. 
may be real or personal.°* As used in a revenue 
act>’ the term has been defined by the statute as. 
meaning “stocks, bonds, notes, and other evidences. 


‘of indebtedness, bills and account receivable, lease- 


holds, and other property other than intangible prop- 


TAMEN EVENIT UT EXCEPTIO QUE PRIMA 


33. A maxim meaning “Such a 
thing or such a right as is not vested 
in-a person then living, but merely 
exists in the consideration and con- 
templation of law [is said to be in 
abeyance], and others have said that 
such a thing or such a right is in the 
clouds.” Black L. D. [cit Coke Litt. 


op 342]. 


34. State v. Sublett, 4 
463, 466, 318 Mo. 1142. 


35. “Cross talk” 17 C.J. p 386. 


36. Coveney y. Conlin, 20 App.D.C. 
303, 316 (to talk about business). 


37. See Consult 12 C.J. p 1307 text 
and note 84. 


38. See Talliage post. 


39. 2 Coke Inst. p 532 [quot Ber- 
nards v. Allen, 39 A. 716, 61 N.J.Law 
228, 232; People v. Brooklyn, 9 Barb. 
535, 550 (rev 4 N.Y. 419, 55 Am.D. 
266) 1]. 


[a] Derivation.—‘‘Tallagium or 
tailagium, coming of the French word 
tailler, to share or cut out a part, 
and metaphorically is taken when the 
king or any other hath a share, or 
part of the value of a man’s goods or 
chattels, or a share or part of the 
annual revenue of his lands, or puts 


S.W.(2d) 


‘any charge or burden upon another.” 


% Coke Inst. p 532 [quot People v. 
Brooklyn, 9 Barb. 535, 550 (rev 4 N.Y. 
419, 55 Am.D. 266)]. 


40. See Tallagium ante, 


41. Inre Mayor, etc., 11 Johns. (N. 
Y.) 77, 80 [quot State v. Switzler, 45 
S.W. 245, 143 Mo. 287, 314, 65 Am.S.R. 
653, 40 L.R.A. 280; Rex v. Trustees 
of School Dist. No. 1, in the Parish of 
Madawaska, etc. 46 N.B. 506, 512] 
(“Lord Holt, in Carth. p 438, gives 


the same definition, in substance, of 


the word tax”). See Lake Shore, etc., 
R. Co. v. Grand Rapids, 60 N.W. 767, 
102 Mich. 374, 380, 29 L.R.A. 195 [quot 
Cooley Taxation (2d ed) p 207]. 


max’? see Taxation § 1. 
42. See Exchequer 23 C.J. p 273 
note 2. 


43. See Customs Duties § 36 note 
90. 


jectionable and corrupt. 


erty.”’>8 


Stearine as manufacture of see 
Stearine ante. é 


44. A maxim meaning ‘‘When any- 
thing by itself is not evil, if it may 
yet be an example for evil, it is pro- 
hibited.” Morgan Leg. Max. [cit 2 
Coke Inst. p 564]. 


._ 45. A maxim meaning “It some- 
times happens that a plea which 
seems prima facie just is neverthe- 
less injurious and unequal.’”’ Morgan 
Leg. Max. [cit Coke Inst. pp 4, 14, 4]. 


46. A maxim meaning “Although 
the law speaks generally, it is to be 
restrained; since, when the reason on 
which it is founded fails, it fails 
also.” Morgan Leg. Max. [cit 4 Coke 
Inst. p 960]. 


47. See Sheppard v. Bulletin, 55 
Can.S.Q. 454, [1917] 8 West.Wkly. 
279, 286 [rev 27 Dom.L.R. 562] (per 
Davies, J., “Years ago in the United 
States the word was in very bad 
odor, especially in New York under 
the ‘Boss’ Governments so called of 
Tweed and some of his successors. 
But a construction seems to have been 
placed upon the meaning of the word 
in the libel complained of which it 
does not necessarily bear. It is ar- 
gued that Tammany government 
means the practical and systematic 
application to civic government of 
the old party cry ‘to the victor be- 
long the spoils’ not only with regard to 
appointments to office but with respect 
to the letting and awarding of civic 
contracts. That may be so; the poli- 
cy may be a very vicious one and may 
he carried out in ways the most ob- 
But it does 
not necessarily follow that it must be 
corrupt and it certainly cannot be 
said that it involves personal charges 
against each and all of those who sup- 
ported the administration so called 
‘Tammany’ ’’). 


48. Tampering with: 
Ballots see Elections § 331. 


Blection returns see Elections § 248. 


Evidence see Contempt §§ 48, 51; Ob- 
structing Justice § 28. 


Jury: 


4 


Jury:—Continued 
Generally see Contempt § 27; KEm- 
kracery 20 C.J. p 495 et seq; Ob- 
structing Justice §§ 22, 23. ; 
As ground for new trial see Crimi- 
hal Law § 2669; New Trial §&: 
Witness see Contempt §§ 48-51; 
structing Justice §§ 24-27. 


49. Keefe v. Donnell, 42 A. 345, 348,. 
92 Me. 151 [quot Century D.] (“as for 
the purpose of adulteration, and to- 
make objectionable and unauthorized 
changes’’), 


50. Keefe v. Donnell, supra (as. 
used in a statute relating to the cus- 
tody of ballots, in connection with 
the language of the statute declaring 
the packages [in their contents] to 
be public records, does not apply to. 
opening the packages to enable in- 
Hb Shi persons to inspect the bal-= 
ots). 


51. State v. Bringgold, 82 P. 132, 
135, 40 Wash, 12, 5 Ann.Cas. 716. 


52, “Intangible” 33 C.J. p 166. 


53. Webster New Int. D. [quot 
Williams v Board of Com’rs of Osage 
County, 114 P. 858, 859, 84 Kan. 508,. 
34 L.R.A.N.S. 1221]. 


54. Generally see Property § 15. 


Subject to taxation see Taxation 
[37 Cye 781]. 


55, Bouvier L. D. [quot H. D. & J. 
K. Crosswell,; Ine., v. Jones, 52 F.(2d)} 
880, 883]. : 


56. Bouvier L. D. [quot H. D. & J. 
K. Crosswell, Inc., v. Jones, supra]. 


“Corporeal property” see Property 
§ 15. 


57. Revenue Act (1918) § 325. 


58. See H. D. & J. K. Crossweli, 
Inc., v. Jones, 52 F.(2d) 880, 881 (‘the © 
Revenue Act of 1918 practically re- 
pudiates the commonly accepted 
meanings of the words ‘tangible’ and 
‘intangible property,’ and sets up a 
classification by its own terms. The 
act practically says that the dis- 
tinctions between tangible and in- 
tangible property which have been 
recognized by legal history and the 


Ob- 
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Other phrase: “Tangible assets.’”’5® 


TANK.®® A large basin or cistern;®! an arti- 
ficial receptacle for liquids; receptacle for liq- 
As used in a statute imposing a license tax 

on oil depots, the word “tank” has reference to a 
class of large metal tanks holding many hundreds, 

or many thousands, of barrels of oil, built as per- 


uid.®8 


TANGIBLE—TAP 


TANTAN.*7 


manently as houses and, in a sense, buildings pecul- 


iarly adapted for the storing of oil in bulk.*4 Phras- 
“Expansion tank,’’®> “in bulk or tank,’** and 


es: 
“septic tank.”%7 


Used as adjective. Phrases: 
“seller’s tank wagon price.’’®® 


TANKAGE.7° 


“Tank basis,”®* and 


The residuum obtained in render- 
ing refuse fats, ete., used, when dried, as a fertilizer 
or as a coarse food;7! waste matter from tanks, es- 
pecially the dried, nitrogenous residue from tanks 
in which fat has been rendered, used as a fertilizer.?? 


POSSUNT.?* 


used in medicine and the arts.7® 


TANNING. The art of changing a raw skin into 
leather ;7* the art or process of converting hides and 
skins into leather.*® 


TANTAMOUNT.7¢ 


TANTUM BONA VALENT, QUANTUM VENDI 


TANTUM CONCESSUM QUANTUM SCRIP- 


TUM.*® 


SESSUM.®° 


TAP, Phrase: 


TANTUM PRA:SCRIPTUM QUANTUM POS- 


TANTUM VALET IN GENERALIBUS QUAN- 
TUM SINGULARE IN SINGULIS GENERALE.*? 


“For eighteen taps or faucets in 


TANNIN or TANNIC ACID. Tannin is a drug | computing with each orifice beyond the main shall be 


science of jurisprudence are not satis- 
factory for revenue purposes’’). See 
also Max Kaufman & Co. v. Bowers, 
11 F.(2d) 662, 663. 


59. Legh v. Federal Comr. of Tax- 
ation, 38 Austr.C.L.R. 252, 255 (as 
used in an income tax act, the phrase 
includes certain grazing selections). 


“Assets” 5 C.J. p 823. 
60. See also Tankage post, 


Tanks: 

Steel, cells in a jail,.as not “building”’ 
see Building 9 C.J. p 6838 note 93 
[b] (6). : 

Storage for oil see Licenses § 77 note 
55 [b], 60 [a], § 78 note 68 [b]. 


61. Webster D. [quot Standard Oil 
Co. v.,Com., 82 S.W. 1020, 119 Ky. 75, 
84, 26 Ky.L. 985]. 


62. Webster D. [quot Standard Oil 
Co. v. Com., supra] (this definition 
“would also apply to barrels or cans, 
when they were tight enough to hold 
liquids’). 

63. American Tank Co. v. Revert 
Oil Co., 196 P. 1111, 1112, 108 Kan. 
690. 


64. Standard Oil Co. v. Common- 
wealth, 82 S.W. 1020, 1022, 119 Ky. 75. 


65. “Expansion tank” 25 C.J. p 170. 


66. Standard Oil Co. v. Com., 82 
SW. 1020, 1022, 119 Ky. 75, 26 Ky.L. 
985 (as used in a statute relating to 
a tax on oil depots, “the words ‘in 
bulk or tank’ are used to express the 
same thing, ‘tank’ being another word 
to indicate the size of the mass, the 
storing of which would be the sub- 
ject of license tax’’). 


“In bulk” see Bulk 9 C.J. p 1003 note 
6 [bl]. 

67. See Septic 57 C.J. p 133 text 
and notes 48, 49.. 


68. See Basis 7 C.J. p 933 note 60 
[b]. 
69. Standard Oil Co. v. Wright Oil 


Service Co., 26 F.(2d) 895, 897 (non- 
technical words meaning the price at 
which sales are actually made from 
tank wagons). 


70. See also Tank ante. 


- “Garbage tankage”’ see Garbage 27 
C.J. p 1107 text and note 32. 


71. Standard Twentieth Century D. 
[quot Jenkins v. Springfield Reduction 
& Chemical Co., 154 S.W. 832, 834, 


835, 169 Mo.App. 534] (“there is no 
substantial difference between these 
two definitions [referring to the defi- 
nition from Webster infra]’’). 


72. Webster New Int. D. [quot Jen- 
kins vy. Springfield Reduction and 
Chemical Co., supra]. 


[a] Method of manufacture; “liq- 
uid stick” distinguished.—‘‘In packing 
houses there are certain parts of the 
animal, either cattle or hogs, that is 
not fit for human consumption—flesh- 
lings and even old animals, parts of 
hoofs, sinews, ete. There is a cer- 
tain amount of fat in these products 
and packers are anxious to recover all 
the fat they can; The process is very 
simple. I can describe it by telling 
you that it is similar to making a beef 
stew. They are put in a tank and 
cooked the same as a stew and the 
grease is skimmed off the top and the 
rest of the material is tankage. It is 
called tankage because it was put in 
tanks;” it is called ‘‘stick’’ because 
it is sticky; and there is a little more 
water in the “liquid stick” than in 
the ‘“‘tankage.” Darling & Co. v. U. 
S., 12 Ct.Cust.App. 86, 87 (according 
to the only witness). 


73. W. N. Proctor & Co. v. United 
States, 139 F. 586, 589. 


[a] “Tannin,” “tannic acid” synon- 
ymous.—“‘Tannin,” as used in com- 
merce, is identical with the words 
“tannic acid,’ as used in commerce. 
United States v. W. N. Proctor & Co., 
145 FB. 126, 130, 136, 76 C.C.A. 96 (ac- 
cording to the testimony of a witness, 
characterized by the court as ‘‘emi- 
nently intelligent’’). 


[b] “Extract of nutgalls” distin- 
guished.—_(1) There is no natural 
sSimilitude between extract of nutgalls 
and tannin or tannic acid. “It is true 
that one of the component parts of 
the extract of nutgalls is tannin, and 
this probably not in chemical com- 
bination, but only as a component; 
but, in order to obtain from that ex- 
tract the tannic acid of commerce, or 
tannic acid as it is chemically known, 
a long series of chemical combinations 
and precipitations . . . is neces- 
sary... . Although the tannic acid 
sought as the result of such process- 
es . . . exists in combination in 
the original mixture, yet that result 
is, for practical purposes, and alike 
in popular and commercial phraseolo- 
gy, a new thing. For illustration, 
steam, or the vapor resulting from 


steam, is only water evaporated or - 
sublimated; and yet neither in popu- 
lar phraseology or by the law of the 
courts is either regarded as water. 
So alumina is the characterizing in- 
gredient of common clay, and yet in 
no fair sense of the English language 
are they the same, either actually or 
by similitude, although by an expen- 
Sive process, alumina and its metal 
aluminum, are derivable from the 
clay.” United States v. W. N. Proc- 
tor & Co., 145_F. 126, 131, 136, 76 C.C.A. 
96. (2) Tannin and tannic acid can 
be produced from extract of nutgalls, 
but extract of nutgalls cannot be pro- 
duced from either tannin or tannic 
acid; therefore, they are in no way 
convertible terms. United States v. 
W.N. Proctor & Co., supra. (3) Ac- 
cording to the board of general ap- 
praisers, extract of nutgalls, chem- 
ically considered, is not tannic acid. 
W.N. Proctor & Co. y. United States, 
139 F. 586, 589. 


“Extract of nutgalls” see Extract 
25 C.J. p 251 note 44 [a]. 


“Nutgall” 46 C.J. p 836, 


74. Tannage Patent Co, vy, Donal- 
lan, 93. EF: 811, 82%: 


75. Century D. [quot Tannage Pat- 
ent Co. v. Donallan, supra]. 


76. See Commonwealth v. McCabe, 
39 N.E. 777, 779, 163 Mass. 98 (where 
an instruction that silence in a hypo- 
thetical case stated was in the nature 
of an admission would have been 
strictly accurate, an instruction that 
Silence was “tantamount” to an ad- 
mission was substantially correct; 
“the difference in meaning between 
the two expressions is very slight’) 


77. See Gaming § 32. 


78. A maxim meaning “Goods are 
worth so much as they can be sold 
for.” Black L. D. [cit Shepard 
Touchst. p 142]. 


_ 79. A maxim meaning “The writ- 
ing is the limit of the grant.” Mor- 
Sere is Max. [cit Trayner Leg. Max. 
p x 


80. A maxim meaning ‘There is 
only prescription in so far as there 
has been possession.” Morgan Leg. 
Max. [cit Trayner Leg. Max. p 581]. 


81. A maxim meaning ‘What is 
general prevails, or is worth as much, 
among things general as what is par- 
ticular among things particular.” 
Morgan Leg. Max. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


_ starchy I 1 
importations involved in this contro- 


counted as one tap.”82 


TAPE.§?. Phrases: 


“Single 
film,”’? and tape fuse.’’8> 


TAPERING. Gradually converging to a point.’¢ 
Tapering socket. One adapted to receive a taper- 


ing secrew.§7 
TAPIOCA.88 


manithot.®® 


TAPPING HOLE. In an open-hearth furnace in 
which pig iron and steel are melted together, the 
opening at the bottom of the channel through which 


the molten liquid is drawn or let 
nace.°° 


sensitized tape- 


The starch grains contained in and 
derived from the root botanically known as jatropha 


TAP—TARIFF 


[60 C.J.] 1215 


TAR ACID. A natural element of coal tar.?2 


son.?& “ 


TARE.°7 


TARDY.°? Dilatory ;94 late;®® not being in sea- 


TARGET.°S A mark fixed, at which aim is taken 
with a gun or other weapon.®® 


TARIFF. As ordinarily understood, a svstem of 
rates and charges; 


specifically, a cartel of com- 


merce; a book of rates; a table or catalogue, drawn 


out of the fur- 
Pkrases: 


Phrase: “Digging out the tapping hole.’’1 


82. Public Works Co. v. City of Old 
Town, 66 A. 723, 724, 102 Me. 306. 
83. See Customs Duties § 38 note 
32 [a] (19). 

“Braid” distinguished see Braid 9 
C.J. p 318 note 65 [a]. 

84. Edison v. American Mutoscope 
& Biograph Co., 144 F. 121, 123 [rev 
154 F. 767]. 

85. Wiita v. Interstate Iron Co., 


115 N.W. 169, 170, 103 Minn. 3038, 16 
L.R.A.N.S. 128. 


[a] “String fuse” distinguished.— 


Of two kinds of fuse in use in mines, 


known as “tape fuse’ and “string 
fuse,’ the tape fuse was wound with 
tape, and the string fuse with string; 
the inside of the tape fuse consisted 
of a thread of cotton and a train of 
fine black powder extending through 
its entire length, incased by jute 
thread; in the string fuse the jute 


thread which formed the immediate 
covering of the powder train was in- 


closed by gutta percha, while the cor- 
responding covering of the double 
tape fuse was a preparation of coal 
pitch. Wiita v. Interstate Iron Co., 
415 N.W. 169, 170, 103 Minn. 303, 16 L. 
R.A.N.S. 128. “String fuse’ ante. 


86. Rex. v. Metcalf, 2 Stark. 249, 
SP DROA Pees, 


87. Allison v. New York, 
Bridge, 29 F. 517, 521. 


88. See Customs Duties § 36 note 
89 [a] (5), § 51 text and note 12. 


89. Chew Hing Lung & Co. v. 
Wise, 20 S.Ct. 320, 176 U.S. 156, 157, 
44 lu.Ed. 412 (‘In the West Indies the 
root is known as cassava or manioc; 
in Brazil as mandioc’”’). See In re 
Townsend, 56 F. 222, 228, 5 C.C.A. 


etc., 


+ 488 (as commercially known in the 


United States, tapioca is an article ob- 


~ tained from the tuberous roots of the 


cassava or manioc plant, which is 


a native of Brazil). 


[a] Term includes tapioca in three 
forms, namely, flake tapioca, pearl 
_-tapioca, and tapioca flour. Chew 


Hing Lung & Co. v. Wise, 20 S.Ct. 320, 
“176 U.S. 156, 158, 44 L.Ed. 412; 


In re 
Townsend, 56 F. 222, 223, 5 C.C.A. 488. 


[b] Manufacture; “pearl” and 
“flake” tapioca.—‘‘There are two vari- 
eties of the root, one of which is very 
poisonous, and both varieties contain 
a large proportion of starch. The 
substance constituting the 


versy consists of the starch grains ob- 


‘tained from the manihot root by 


washing, scraping and grating, or dis- 
integrating it into pulp, which in-the 
poisonous variety is submitted to 
pressure so as to separate therefrom 
the deleteribus juices. The starch 


[60 C. J.—70] 


grains settle and the juice is subse- 
quently decanted, leaving as a deposit 
a powder, which, after repeated wash- 
ings with cold water and after being 
dried, is nearly pure starch, and is 
insoluble in cold water. If sufficient 
heat and motion are afterwards ap- 
plied to this substance a mechanical 
change takes place, the grains become 
fractured and thereby agglutinated. 
The latter substance is partly soluble 
in cold water, and is the granulated 
tapioca known as ‘pearl’ and ‘flake’ 
tapioca of commerce.” Chew Hing 
Lung & Co. v. Wise, 20 S.Ct. 320, 176 
U.S. 156, 157, 158, 44 L.Hd. 412. 


[c] Use.—“The importations in 
question are from China, and are 
made chiefly for the purpose of sup- 
plying Chinese laundrymen, who use 
the flour as a starch and to a slight 
extent for food purposes. Its use for 
starch purposes in the laundry is, 
however, limited to the Chinese, ex- 
cept that in some instances in San 
Francisco it is so used in their busi- 
ness by white laundrymen by mixing 
it with wheat or corn starch . . . 
Tapioca flour is also used in the East- 
ern states by calico printers and car- 
pet manufacturers to thicken colors, 
and in the manufacture of a substi- 
tute for gum arabic and other gums. 
It is also sometimes used for sizing 
cotton goods, and in addition as an 
adulterant in the manufacture of can- 
dy and other articles.” Chew Hing 
Lung & Co. v. Wise, 20 S.Ct. 320, 176 
U.S. 157, 166, 44 L.Ed. 412. See In re 
Townsend, 56 F. 222, 223, 5 C.C.A. 488 
(“The first two forms [pear] and flake 
tapioca] are exclusively used for food. 
Tapioca flour . - is used to a slight 
extent for the thickening of Soups, 
but mostly by calico printers and car- 
pet manufacturers to thicken colors, 
and in the manufacture of a substi- 
tute for gum arabic or other gum’). 

[ad] “Tapioca flour” synonymous.— 
In re Townsend, 56 F.. 222, 223, 5 C.C. 
A. 488 (commercially). 

[e] “Chinese starch” synonymous. 
—Chew Hing Lung & Co. v. Wise, 20 
S.Ct. 320, 176 U.S. 156, 158, 44 L.Ed. 
412 (“among the white people deal- 
ing with the Chinese on the Pacific 
coast’). 

[f] “Sago,” “root fiour’ synony- 
mous.—Chew Hing Lung & Co. v. 
Wise, 20 S.Ct... 320,176 U.S. 156, 157, 
44 L.Ed. 412 (‘‘the court found that 
the merchandise, though entered at 
the custom house at San Francisco 
by the importers under various names, 
such as tapioca, sago and root flour, 
is all the same substance’). Sago 
flour as product of sago palm see Sa- 
go Flour 54 C.J. p 1118. 

90. Illinois Steel Co. v. Coffey, 68 
NEE (751° 752; 205 Tl. 206: 


91. Illinois Steel Co. v. Coffey, su- 


usually in alphabetical order, containing the names 
of several kinds of merchandise, with the duties or 
customs to be paid for the same as settled by au- 
thority or agreed on between the several princes and 
states that hold commerce together.? 


“At the rate of 


tariff —— per 


pra (“In order to prevent the metal 
from coming out through the tapping 
hole during the process of melting it, 
this channel or tapping hole is filled 
with loam, dolomite, and magnesite to 
the depth of about three feet or more 
before the pig iron and steel are plac- 
ed in the furnace. When the melted 
metal or Hquid is to be drawn from 
the furnace, this loam, dolomite and 
magnesite must be dug out of the 
channel or tapping hole in order to 
open a passage through which the 
molten metal may escape. This proc- 
ess is called ‘digging out the tapping 
hole’ ’’). 

92. Schoellkopf v. City of Chicago, ~ 
128 N.E. 337, 338, 294 Ill. 110 (“coal 
tar varies greatly in the percentage 
of tar acid contained; the average 
being about 3 per cent’). 

“Coal tar’ 11 C.J. p 935. 

93. Tardiness: . 

As violation of statute see Schools 
and School Districts § 1024. 
Punishment for see Schools 

School Districts § 1092. 

94. Webster New Int. D. [quot 
See v. Burroughs, 145 A. 260, 102 Vt. 
2 
oO . 

“Dilatory” 18 C.J. p 1038. 

95. Webster New. Int. D. [quot 
State v. Burroughs, 145 A. 260, 261, 
102 Vt. 33]. 

96. Webster New Int. D. 
State v. Burroughs, supra]. 


and 


[quot 


97. See Draft 19 C.J. p 597 note 31 
[b]. 
98. “Target rifle’ see Rifle 54 C.J. 


p 807 text and notes 10, 11. 


99. See Widmer v. State, 142 N.E. 
145, 109 OhioSt. 236, 238 (construing 
“whoever shoots or fires a gun or 
pistol at a target within the timits 
of a municipal corporation,’ as found 
in a statute, ‘a ‘target’ is so well un- 
derstood that it is unnecessary to de- 
fine it. It does not require a sports- 
man to determine that a target is a 
mark fixed, at which aim is taken with 
a gun or other weapon. No one would 
think of calling a bird flying in the 
air-a target. 3°.) f a bird in the 
air could be held to be a target, then 
anything at which aim was taken 
would be a target, and the language 
‘at a target’ would be wholly unnec- 
essary’’). 

1. Pacific SS. Co. v. Cockette, 8 
F.(2d) 259, 261. 


Rates and charges generally see 
Carriers §§ 624-720, 734-740, 1079-— 
1091. 

2. Kt. Worth, etc., R. Co. v. Cush- 
man, 50 S.W. 1009, 92 Tex. 623, 624 
[quet Abbott L. D.; Rapalje & L. L, 
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ewt,”> and “seasonal tariff ;”4 
tariffs.”’® 


Used adjectively. Phrases: 


“Cariff rate.’’® 
TAUT.1° 
TAVERN.?1 
TAVERN KEEPER.1? 


TAX. As a noun, the word is defined elsewhere.t* 
As a verb, the word may mean to assess, fix, or de- 
termine judicially.14 As an adjective, the word may 
be employed,!® as in the phrase’ “tax anticipation 


notes or certificates.’”’1 


TAXABLE. , 
or liable to taxation.1® 


Taxable costs.!° 


D.; Wharton L. Lex.] (“this defini- 
tion is practically the same as that 
given by Webster’s, Worcester’s, and 
the Standard, Dictionaries’’). See 
Customs Duties 17 C.J. p 528 et seq. 


“Articles” as used in tariff acts see 
Article § 2. 


8. Construed to mean the price 
charged is the full tariff rate see Car- 
riers § 192. 


4. See Seasonal 56 C.J. p 1264 text 
and notes 71, 72. 


5. See Proportional 50 C.J. p 789 
text and note 52. , 


6. See Regular 53 C.J. p 1168 text 
and note 31. 


7 ‘$Ft. Worth, etc., R. Co. v. Cush- 
man, 50 S.W. 1009, 1010, 92 Tex. 623, 
624 (“The interstate commerce com- 
mission, in its reports, attaches to 
the words. .:. ‘tariff charges’ 
the meaning that they are rates which 
the law authorizes railroad companies 
to charge, and are published in their 
tariff sheets, made according to law’’). 


[ 8. See Customs Duties § 1 note 1 
dj. 


9. See Rate 52 C.J. p 1140 text and 
notes 46-49. 


10. State v. Cherry Point Fish Co., 
130 P. 499, 502, 72 Wash. 420 (in a 
statute relating to fishing for salmon, 
the word is used in its natural and 
accepted meaning, not as “substan- 
tially and practically tight’’). 


11. See Innkeepers §§ 1-5. 
12. See Innkeepers §§ 6-8. 
13. See Taxation § 1. 


[a] “In the nature of a tax.”— 
New York & Queens Electric Light & 
Power Co. v. Delaney, 128 N.E. 131, 
132, 229 N.Y. 184. : 


[b] “No tax,” as used in Sayles 
Civ. St. Annot. (1914) art 931, provid- 
ing that no tax shall be levied unless 
by consent of two thirds of the al- 
dermen elected, is not limited to a tax 
for general revenue. Celaya v. City of 
Brownsville, (Tex.Civ.App.) 203 S.w. 
153, 159. 


14. Webster D. [quot Hewlett v. 
Nutt, 79 N.C. 268, 265]. See also 
eee v. Wells, 15 P. 565, 37 Kan. 472, 
473. 


15. Bolton v. Wharton, 
454, 163 S.C. 242. 


16. Bolton v. Wharton, supra. 
Generally see Taxation 61 C.J. 


161 S.E. 


18. Century D. [quot In re Taxa- 
‘bles, 35 Pa.Co. 373, 374]. See In re 
Annexation, 19 Pa.Co. 33; 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


also “proportional 


“Regular published 
tariff rates,”’® “tariff charges,”? “tariff duty,”® and 


[§ 1] A. As Adjective.1’ 


Such costs as a party is entitled 


Town of|go & A. R 


TARIFF—TAXABLE 


bursements,’’?° 


MORAN one 
gain, 


Subject 


taxation.?® 


Uniontown v. Klemgard, 224 P. 610, 
616, 129 Wash. 144, 

19. Taxation of costs generally see 
Costs §§ 424-463. 

“Cost” distinguished see Cost 14A 
C.J. p 1433 note 14 [a] (1); Costs § 2. 


20. Wright v. Smith, 19 Vt. 110, 
112 (as used in an award by arbitra- 
tors). 


21. George v. Reed, 104 Mass. 366, 
367. 
22. Nichols v. Rensselaer County 


Mut. Ins. Co., 22 Wend. (N.Y.) 125, 
128 (in an award by arbitrators, such 
costs or fees as the witnesses are en- 
titled to by law). 


23. In re Annexation of Chester 
Tp., 34 A. 457, 174 Pa. 177, 180. 
[a] Construed in statute as mean- 


ing legal voters who are taxable see 
Elkin v. Deshler, 25 N.J.Law 177, 180. 


24. In re Shield Bros., 111 N.W. 
963, 964, 184 Iowa 559, 10 L.R.A.N.S. 
1061 (contract giving a mere option 
to purchase land in the future on the 
terms specified is not a ‘‘taxable cred- 
it” within the meaning of the tax 
laws). See also Taxation 61 C.J. 


“Credit” 15 C.J. p 1348. 


25. Wilson v. Lange, 84 N.Y.S. 519, 
520 (comparing the language of two 
subdivisions of a statute relating to 
costs, “the words ‘besides necessary 
disbursements’ (Subdivision 3), and 
‘in addition to taxable disbursements’ 
(subdivision 4), could equally imply 
that the award of disbursements fol- 
lowed the award of costs; and the 
judicial construction which calls for 
an express allowance of disburse- 
ments in the one case is equally ap- 
plicable to the other, especially where 
the situation is such that the prob- 
able intention was to have the words 
mean the same thing. Employment 
of the word ‘taxable’ instead of ‘nec- 
essary’ does not change the meaning, 
for either word relates, not to the al- 
lowance of disbursements, but wholly 
to the quality or character of the 
items which satisfy the item”). 


“Disbursement” 18 C.J. p 1048. 


26. People ex rel. Lehigh Valley 
Ry. Co. v. State Tax Commission, 159 
N.E. 703, 247 N.Y. 9. See also Taxa- 
tion 61 C.J. 


“Franchise” see Franchises § 1 et 
seq. 


27. United Drug Co. v. Nichols, 21 
F.(2d) 160. 
“Gain” 27 C.J. p 938. 
28. U. S. v. Western Union Tele- 
graph Co., 19 F.(2d) 157, 158; Chica- 
YCOW Ve. Ue uSah Dot Oued 


to have taxed by law.?® As used in the order of a y 
judge, the expression has been held to include sepa- 
rate costs to each defendant.” 
ble costs of the witnesses. 


Taxable inhabitant. One who is, or who may law- 
fully be, taxed; one who possesses all the qualifica- 
tions necessary to authorize the proper taxing au- 
thorities to assess him with the tax.?* 


Other phrases: “Taxable credit,”?* “taxable dis- 


“taxable 
“taxable property,”’°° “taxable real property, 
“taxable transfer,’32 “taxable value,’’?? “taxable 
year,”*+ and’ “the value of taxable property.”*® 


[§ 2] B. As Noun. A person or thing subject to 


Phrase: ‘The taxa- 


2922 


“taxable 
229 ae 


931 


franchise,’’?°® 
“taxable person, 


“taxable 
income,”’?8 


State ex rel. Buder v. Hackmann, 265 | 
S.W. 532, 535, 305 Mo. 342; Commis- 
sioners of Taxation of New South © 
Wales v. Adams, [1912] A.C. 384. pil. 


“Income” 31 C.J. p 396. See also 
Internal Revenue §§ 43-96; Taxation — 
61,-C.J; hy 

29. Merchants’ Loan & Trust Co. on 


v. Smietanka, 41 S.Ct. 386, 387. 255 U. 
S.-509)-65 L.Ed. 751, 15 A Ear. 23053 
Gavit v. Irwin, 275 F. 643; Traylor — 
Engineering & Mfg. Co. v. Lederer, — 
ee 399, 404. See also Taxation © 


30. State v. Birmingham Southern 
R. Co., 62 So. 77,. 80, 182 Ala. 475, 
Ann.Cas.1915D 436; Ponemah Mills v. 
Town of Lisbon, 94 A. 919, 89 Conn. © 
435; McKinney v. McClure, 220 N.W. 
354, 206 Iowa 285; Mack v. Independ- ~ 
ent School Dist. of Corning, Adams — 
County, 206 N.W. 145, 200 Iowa 1190; 
McLeland v. Marshall County, 201 N. 
W. 401, 409, 199 Iowa 1232; Miller v. — 
City of Glenwood, 176 N.W. 873, 375, | 
188 Iowa 514; Montana Nat. Bank of | 
Billings v. Yellowstone County, 252 —| 
P. 876, 880, 78 Mont. 62; In re Del- © 
linger’s Estate, 120 A. 27, 94 N.J.Eq. — 
409. See also Taxation 61 C.J. ; 


3l. Los Angeles Ry. Corporation v. — 
Los Angeles County Flood Control — 
Dist., 248 P..532, 535, 78 Cal.App. 173. — 
See also Taxation 61 C.J. : 


32. Fagan v. Bugbee, (N.J.Sup.) 
143 A. 807; In re Fletcher’s Estate, 
219 N.Y.S. 239; 2438, 219 App.Div." 5. 
See also Internal Revenue §§ 109-121; 
Taxation 61 C.J. 


33. N. W. Halsey Co. v. City of “jf 
Belle Plaine, 104 N.W. 494, 496, 128. 
Iowa 467; Consolidated Gas Co. v. 
City of Baltimore, 61 A. 532, 537, 101 
Md. 541, 1 L.R.A.N.S. 268, 109 Am, 
S.R. 584; Hldridge v. City of Belling- 
ham, 179 P. 109, 112, 106 Wash. 96 
See also Taxation 61 C.J. 


34. Pennsylvania Chocolate Co. v. 
Lewellyn, 27 ¥.(2d) 762; Bankers’ 
Trust Co. vy. Bowers, 295 F. 89, 92, 31 
A.L.R. 922; Ehret Magnesia Mfg. Co. 
v. Lederer, 273 F. 689. Ny 


35. N. W. Halsey Co. v. City poh Bad 
Belle Plaine, 104 N.W. 494, 496, 128 
Iowa 467. ; 


36. Century D. [quot In re Doll: 
Taxables, 35 Pa.Co. 373; Pymatuni 
Tp. v. Simonton, 35 Pa.Co. 604, 6053 


It in 
corporation or , partnershir 
Buffalo, etc., R. Co. v. Cunningham, 35 
Pa.Co. 565. A 


